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a.  Necessity  of  Confirmation,  321 

b.  Proceedings,  322 

c.  Considerations  Governing  Actions  of  Court,  323 

(i)  7n  General,  323 

(ii)  Inadeqwacy  of  Price  —  Opening  Biddings,  324 
(ill)  Chilling  or  Stifling  Competition,  325 

d.  Efi^ect  of  Confirmation,  325 

(i)  In  General,  325 

(ii)  Confirmation  Tantamount  to  Authority  to  Sell,  326 

8.  Waiver  of  Objections  and  Estoppel,  326 

9.  Collateral  Attack,  327 

10.  Compliance  With  and  Enforcement  of  Purchase,  327 

a.  In  General,  327 

b.  Payment  —  When  and  How  Made,  327 

c.  Release  of  Purchaser,  328 

d.  Abatement  of  Price,  329 

e.  Com,pletion  of  Purchase  —  Transfer  of  Title,  329 

11.  Resale,  330 

12.  Effect  of  Sale,  330 

a.  In  General,  330 

b.  Liabilities  of  Purchaser,  331 

c.  i^i^/i^  and  Title  of  Purchaser,  332 

(i)  Order  or  Decree  Controls,  332 
(ii)  Rights,  Title,  and  Interest  of  Parties  Pass,  332 

(a)  In  General,  332 

(b)  Redemption,  333 

(c)  Liens  and  Encumbrances,  334 

d.  Errors  and  Irregularities  in  Proceedings,  335 

e.  Effect  of  Reversal  or  Vacation  of  Decree,  336 
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I.  Reconveyance  and  Redelivery  of  Property,  336 

1.  In  General,  336 

2.  Effect  —  Liabilities,  338 

Presentation,  Allowance,  and  Payment  of  Claims,  340 

A.  Presentation  and  Allowance,  340 

1.  Claims  Allowable,  340 

a.  In  General,  340 

b.  Damages  For  Breach  of  Contract,  341 

2.  Presentation  and  Filing  of  Claims,  341 

a.  In  General,  341 

b.  Effect  of  Failure  to  Present  in  Time,  342 

3.  Intervention,  343 

4.  Proof  of  Claim,  343 

a.  In  General,  343 

b.  Verification,  343 

5.  Objections  to  Claims,  343 

a.  i^?/  Receiver,  343 

b.  ^2/  Creditors,  344 

c.  Reference,  344 

6.  Allowance,  345 

a.  /tz  General,  345 

b.  iSfe^-O/,  345 

c.  Judgment  or  Order  of  Allowance,  345 

(i)  Nature  and  Effect,  345 

(ii)  Review,  345  - 

B.  Priorities,  316 

1.  Preference,  346 

a.  General,  346 

b.  Taxes,  346 

c.  Cos^s,  348 

d.  Fiduciary  Obligations,  348 

e.  Liens  arte?  Encumbrances,  348 

(i)  7n  General,  348 

(ii)  Acquired  by  Judgment,  Execution,  and  Attachment,  349 
(ill)  Statutory  Liens,  349 
(iv)  Lien  Transferred  to  Proceeds,  350 
f.  Expenses  of  Receivership,  350 
(i)  /n  General,  350 
(ii)  Compensation  of  Receiver,  351 
(ill)  Counsel  Fees,  352 
(iv)  Rentals,  352 
g.  Expense  of  Operation  of  Business,  353 
(i)  A/fer  Appointment  of  Receiver,  353 

(a)  /n  General,  353 

(b)  Repairs  and  Extensions,  354 

(c)  Loans  to  Receiver  to  Continue  Business,  354 

(d)  Claims  For  Damages,  354 

(e)  Claim  of  Surety  on  Bond  Given  in  Action 

Against  Receiver,  355 

(f)  Diversion  of  Fund,  355 

(li)  Before  Appointment  of  Receiver,  355 

(a)  In  General,  355 

(b)  Grounds  and  Extent  of  Allowance  of  Prefer- 

ence,  357 

Cc)  Classes  of  Claims  Prefemd,  359 
(1)  In  General,  359 
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(2)  Salary  of  Officers  and  Counsel  Fees,  361 

(3)  Claims  For  Damages,  361 

(4)  Claim   of  Surety   on    Bond    Given  in 

Actions  Against  Company,  361 

(5)  Statutory  Preferences,  362 

(6)  Effect  of  Assignment  of  Claim, 
(d)  Time  of  Incurring  Debt,  363 

2.  Determination  of  Priority,  363 
G.  Parties,  Property,  and  Funds  Liable  For  Receivership  Expenses,  364 

1.  In  General,  364 

2.  Party  Securing  Appointment  of  Receiver,  366 

a.  In  General,  366 

b.  When  Fund  Insufficient  or  Fails,  366 

c.  When  Appointment  of  Receiver  Improper  or  Illegal,  367 

3.  Apportionment,  369 

4.  Allowance  to  Party  Out  of  Fund,  370 
D.  Payment  and  Distribution,  371 

1.  In  General,  371 

2.  Persons  Entitled  to  Payment,  372 

3.  Time  For  Payment,  372 
A.  - Interest,  372 

5.  Order  or  Decree,  373 

6.  Estoppel  to  Object  to  Distribution,  374 

7.  Review,  374 

VI.  Actions  and  Proceedings  by  and  against  Receivers,  374 

A.  Remedies  in  Behalf  of  Receiver,  374 

1.  In  Receivership  Suit,  374 

a.  In  General,  374 

b.  Injunction  Against  Interference  With  Possession,  375 

2.  Statutory  Remedy  For  Discovery  of  Assets,  376 

3.  Separate  Suit  or  Action,  377 

a.  Control  of  Court  and  Authority  and  Leave  to  Sue,  377 

(i)  In  General,  377 
(ii)  Statutory  Authority,  378 
(ill)  Granting  Leave  or  Directing  Suit,  379 

b.  Form  of  Remedy  and  Jurisdiction,  380 

(i)  In  General,  380 
(ii)  In  Whose  Name,  382 

(a)  In  General,  382 

(b)  Right  Accruing  to  Receiver,  386 

c.  Security  For  Costs,  387 

B.  Rights  and  Causes  in  Receiver,  388 

1.  As  Representing  Parties  in  General,  388 

a.  Rules  Stated,  388 

b.  Opening,  Vacating,  and  Enjoining  Judgments,  391 

c.  Repudiation  of  Fraudulent  and  Invalid  Transactions,  391 

(i)  In  General,  391 

(ii)  Invalid  and  Defective  Mortgages,  393 

2.  Enforcement  of  Liability  For  Unpaid  Corporate  Stock,  395 

a.  In  General,  395 

b.  Assessment  or  Call,  396 

3.  Enforcement  of  Stock -Holder's  Statutory  Liability,  397 

4.  Enforcement  of  Liability  For  Corporate  Assets  Misapplied,  With- 

drawn, Etc.,  401 

5.  Rights  Accruing  to  Receiver  Pending  Administration,  403 

6.  Consequent  Suspension  of  Right  of  Party  Represented,  403 
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C.  Defenses  Against  Receiver,  405 

D.  Enforcement  of  Rights  Against  Receiver,  408 

1.  Personal  or  Official  Liability,  408 

a.  In  General,  408 

b.  Acts  Outside  or  in  Excess  of  Authority,  410 

c.  In  Continuing  Business  of  Corporation,  410 

d.  After  Surrender  of  Property,  411 

2.  Remedies,  411 

a.  Requirement  of  Leave  to  Sue  or  of  Application  For  Relief  in 

Proceedings,  411 

(i)  The  Rule  Stated,  411 

(ii)  Extent,  Qualification,  and  Repudiation  of  Rule,  41"^ 

(a)  In  General,  413 

(b)  Statutory  Modification  of  Rule,  416 

(c)  Suit  in  Same  Court,  417 

(d)  As  to  Successive  Receivers,  418 

(e)  Action  to  Enforce  Personal  Liability,  418 

b.  Granting  Leave  or  Disposing  of  Controversy,  419 

(i)  Proceedings  in  General,  419 

(ii)  Discretion  to  Grant  Leave  or  Try  Controversy,  419 
(ill)  Imposing  Conditions,  Modification,  and  Revocation  of 
Order,  421 

(iv)  Order  For  Restoration  of  Property,  422 

c.  Sufficiency  of  Leave,  422 

(i)  In  General,  422  ^ 
(ii)  Entertaining  Cause  in  Same  Court,  422 

d.  Effect  of  Granting  Leave  or  of  Statute  Dispensing  With 

Leave,  423 
(i)  In  General,  423 

(ii)  No  Relinquishment  of  Control  of  Receiver  or  Prop- 

erty, 423 

(hi)  Cross  Bill,  Counter-Claim,  or  Set-Off,  423 
(iv)  Jurisdiction  and  Venue,  423 

e.  Defenses  by  Receiver,  425 

E.  Parties,  426 

1.  Joinder  of  Parties  Generally,  426 

a.  In  Actions  by  Receiver,  426 

b.  Joining  as  Defendant,  427 

2.  New  Parties  and  Change  of  Parties,  430 

a.  Amendment  in  General,  430 

b.  Addition,  Intervention,  and  Substitution,  430 

(i)  Of  Receiver  in  Original  Suit,  430 

(ii)  Of  Receiver  to  Defend  Other  Actions,  430 

(a)  In  General,  430 

(b)  Effect,  433 

(hi)  Of  Receiver  to  Prosecute,  and  Continuance  of  Action 

in  Name  of  Original  Party,  433 
(iv)  Of  Other  Parties,  434 

F.  Process  and  Appearance,  435 

1.  In  General,  435 

2.  Injunction,  435 

G.  Pleading  and  Evidence,  436 

1.  Allegations  as  to  Authority  of  Receiver,  436 

a.  In  General,  436 

b.  To  Institute  Proceedings,  438 

(i)  In  General,  438 

(ii)  Condition  —  Notice,  438 
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2.  Allegation  of  Leave  to  Sue  Receiver,  i:"^^ 

3.  Cause  of  Action  and  Defense,  439 

4.  After  Intervention  or  Change  of  Parties,  441 

5.  Issues,  Proof,  and  Variance,  442 

6.  Evidence,  443 

a.  Admissibility,  443 

b.  Sufficiency,  443 

H.  Trial,  Judgment,  and  Review,  444 

1.  Tna?  m  General,  444 

2.  Judgment,  445 

a.  Form,  and  Sufficiency,  445 

b.  Effect  and  Enforcement,  445 

(i)  ^/^ec^  in  General,  445 
(ii)  Enforceme7it,  446 

(a)  Oit^  o/  TF/ia^  Property,  446 

(b)  7n  TT^Aai  Coi^r^,  447 

3.  Appeal  and  Review,  447 

4.  Cos^s,  448 

VII.  Accounting,  Allowances,  Compensation,  and  discharge,  450 

A.  Duty  to  Account  and  Enforcement  of  Accounting,  450 

1.  In  General,  450 

2.  After  Death  of  Receiver,  451 

3.  Time  and  Manner  of  Accounting,  451 

a.  Time  in  General,  451 

b.  Delay  and  Failure,  452 

c.  With  Respect  to  Continuance  or  Termination  of  Receiver's 

Functions,  452 

d.  In  What  Court  or  Proceeding,  453 

e.  Filing  and  Form  of  Account,  454 

4.  Hearing,  Approval,  arid  Reference,  454 

a.  Notice  and  Right  to  Be  Heard,  454 

b.  Approval  or  Reference,  455 

c.  Hearing  and  Evidence,  456 

d.  Objections,  Exceptions,  and  Confirmation,  457 

(i)  In  General,  457 

(ii)  Effect  of  Prior  Orders,  Reports,  Etc.,  459 

5.  Order  to  Pay  Balance,  460 

B.  Scope  of  Accounting,  460 

C.  Charges,  Credits,  and  Allowances,  461 

1.  Charges  and  Credits  in  General,  461 

2.  Counsel  Fees,  463 

a.  In  General,  463 

b.  Determination  of  Allowance,  465 

3.  Compensation,  467 

a.  Right  to,  467 

(i)  In  General,  467 

(ii)  When  Receiver  Party  to  Cause  or  Interested  Persons 
(ill)  Forfeiture  of  Right,  468 

(a)  By  Negligence  or  Misconduct,  468 

(b)  By  Failure  to  Account,  469 
(iv)  Waiver  of  Right,  469 

(v)  Extra  Compensation,  469 

b.  Time  of  Making  Allowance,  470 

c.  Amount  and  Determination  Thereof,  470 

(i)  Discretion  of  Court,  470 
(a)  In  General,  470 
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(b)  Considerations  Controlliyig,  472 
(ii)  Hearing  and  Evidence,  473 
(ill)  Commissions  and  Percentage,  474 

(a)  In  General,  474 

(b)  Regulation  of  Rate,  474 

(1)  Bij  Analogy  to  Cases  of  Trustees,  474 
■    (2)  By  Statute,  474 

(c)  Basis  of  Computation,  475 

(1)  In  General,  475 

(2)  In  Case  of  Successive  Receivers,  476 
(iv)  Salary  or  Lump  Sum,  477 

(v)  The  Order,  477 
(vi)  Revieiv,  477 
I).  Discharge,  478 

1.  In  General,  478 

2.  Notice,  479 

3.  Before  Accounting,  479 

4.  Before  Payment  of  Charges  — •  Reservation  of  Jurisdiction,  480 

E.  Effect  of  and  Vacating  Settlement  and  Discharge,  480 

F.  Costs,  483 

Vm.  FOREIGN  AND  ANCILLARY  RECEIVERS,  484 

A.  Extraterritorial  Effect  of  Appointment  of  Receiver,  484 

1.  Rules  as  to  Restricted  Authority,  484 

2.  Rights  as  Between  Citizens,  Creditors,  and  Receiver,  489 

a.  In  General,  489 

b.  Situs  of  Property,  492 

c.  Under  Assignment  or  Conveyance  to  Receiver,  493 

d.  Right   Acquired   After,   or   Perfected   in  Jurisdiction 

Appointment,  494 

3.  Leave  to  Receiver  to  Sue,  494 

4.  In  Whose  Name  Action  by  Receiver  Brought,  495 

5.  Effect  of  Appointment  of  Receiver  of  Corporation,  496 

6.  Pleading  and  Evidence,  497 

7.  Proceedings  Against  Receiver,  498 

B.  Ancillary  or  Auxiliary  Receivership,  499 

1.  Nature  in  General,  499 

2.  Appointment  and  Effect  Thereof  499 

a.  In  General,  499 

b.  Powers  of  Receiver  and  Control  of  Assets,  502 

(i)  In  General,  502 

(ii)  Surrender  or  Remission  of  Assets,  504 

IX.  Liabilities  on  Bonds  or  Undertakings,  505 

A.  Existence  of  Liability,  505 

1.  Necessity  of  Valid  Bond,  505 

2.  Commencement  of  Liability,  506 
E.  Extent  of  Liability,  506 

1.  In  General,  506 

2.  Interest,  507 

C.  Enforcement  of  Liability,  507 

1.  In  General,  507 

2.  Conditions  Precedent,  508 

a.  Accounting  and  Default  by  Receiver,  508 

b.  Lea?;e  of  Court  to  Sue,  508 

3.  Parties,  508 

4.  Pleading,  509 
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5.  Defenses,  509 

6.  Issues  and  Proof,  509 

D.  Indemnity  and  Contribution,  510 

X.  WRONGFUL  Receivership,  sio 

CROSS-REFERENCES 

For  Matters  Relating  to : 
Appeal  and  Review: 

Generally,  see  Appeal  and  Error,  2  Cyc.  550,  611,  641,  1036  note  32; 

3  Cyc.  216  note  28,  295  note  80,  330;  Courts,  11  Cyc.  945. 
Effect  of  Stay  and  Supersedeas,  see  Appeal  and  Error,  2  Cyc.  914  note 

75,  911  note  60,  979. 
Prohibition  as  Remedy,  see  Prohibition,  32  Cyc.  619. 
Appointment  of  Receiver: 

In  Vacation,  see  Judges,  23  Cyc.  554. 
Pending  Appeal,  see  Appeal  and  Error,  2  Cyc.  979. 
Constitutionality  of : 
Appointment  as  Impairing  Obligation  of  Contract,  see  Constitutional 
Law,  8  Cyc.  1004. 

Delegation  of  Quasi-Judicial  Powders  to  Receiver,  see  Constitutional  Law, 
8  Cyc.  862. 

Statute  Authorizing  Summary  Appointment  by  Judge,  see  Constitutional 

Law,  8  Cyc.  813. 
Statutory  Appointment,  see  Constitutional  Law,  8  Cyc.  812. 

Exemption  of  Property  in  Hands  of  Receiver  From  Garnishment,  see  Gar- 
nishment, 20  Cyc.  1026. 

Jurisdiction: 

As  Between  Different  Courts,  see  Courts,  11  Cyc.  988,  1011. 

By  Legislative  Action,  see  Constitutional  Law,  8  Cyc.  812. 

In  Vacation,  see  Judges,  23  Cyc.  554. 

Pending  Appeal,  see  Appeal  and  Error,  2  Cyc.  979. 
Jury  Trial  in  Litigation  Concerning  Receivership,  see  Juries,  24  Cyc.  120. 
Mandamus  as  Remedy  to  Compel  Action  in  Receivership  Proceedings,  see 

Mandamus,  26  Cyc.  226. 
Prohibition  to : 

Prevent  Appointment  of  Receiver,  see  Prohibition,  32  Cyc.  610. 
Review    Orders  in   Receivership  Proceedings,  see  Prohibition,  32  Cyc. 
619. 

Review  Order  of  Appointment,  see  Prohibition,  32  Cyc.  619. 
Receiver  as  Common  Carrier,  see  Carriers,  6  Cyc.  371. 
Receiver  of  Land-Office,  see  Public  Lands,  32  Cyc.  1003. 
Receivership  in: 

Bankruptcy  Court,  see  Bankruptcy,  5  Cyc.  268,  315. 

Creditors'  Suits,  see  Creditors'  Suits,  12  Cyc.  49. 

Divorce  Proceedings  to  Enforce  Alimony,  see  Divorce,  14  Cyc.  797. 

Ejectment,  see  Ejectment,  15  Cyc.  217. 

Garnishment,  see  Garnishment,  20  Cyc.  1072. 

Insolvency  Proceedings: 

Generally,  see  Insolvency,  22  Cyc.  1276. 
Against  Banks,  see  Banks  and  Nanking,  5  Cyc.  560. 
Against  Building  and  Loan  Societies,  see  Building  and  Loan  Societies, 
6  Cyc.  164. 

Against  Insurance  Companies,  see  Insurance,  22  Cyc.  1406;  Mutual 

Benefit  Insurance,  29  Cyc.  53. 
Against  Joint  Stock  Companies,  see  Joint  Stock  Companies^  23  Cyc. 

480. 

Lunacy  Proceedings,  see  Insane  Persons,  22  Cyc.  1127  note  83. 
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For  Matters  Relating  to  —  {continued) 
Receivership  in  —  {continued) 
Suits  By  and  Against  Partners  and  Partnership,  see  Partnership,  30  Cyc. 

473,  579,  726. 
Suits  For  and  To  Enforce: 

Foreclosure  of  Mortgages,  see  Chattel  Mortgages,  7  Cyc.  102;  Mort- 
gages, 27  Cyc.  1621. 
Insurance  Companies,  see  Insurance,  22  Cyc.  1420. 
Joint  Stock  Companies,  see  Joint  Stock  Companies,  23  Cyc.  480. 
Mechanics'  Liens,  see  Mechanics'  Liens,  27  Cyc.  419. 
Partition,  see  Partition,  30  Cyc.  241. 

Protection  of  Rights  of  Remainder-Men  or  Reversioners,  see  Estates, 
16  Cyc.  644. 

Redemption  From  Mortgage  Foreclosure,  see  Mortgages,  27  Cyc.  1859. 
Removal  of  Trustees,  see  Trusts. 

Right  of  Reentry,  see  Landlord  and  Tenant,  24  Cyc.  1405. 

Setting  Aside  of  Assignments  For  Benefit  of  Creditors,  see  Assignments 

For  Benefit  of  Creditors,  4  Cyc.  279, 
Setting  Aside  of  Fraudulent  Conveyance,  see  Fraudulent  Convet- 

ANCES,  20  Cyc.  827. 
Specific  Performance,  see  Specific  Performance. 
Vendors'  Liens,  see  Vendor  and  Purchaser. 
Supplementary  Proceedings,  see  Executions,  17  Cyc.  1451. 
Receivership  of: 

Assigned  Property  Upon  Removal  of  Assignee,  see  Assignments  For 

Benefit  of  Creditors,  4  Cyc.  232  note  84. 
Banks,  see  Banks  and  Banking,  5  Cyc.  602. 

Building  and  Loan  Societies,  see  Building  and  Loan  Societies,  6  Cyc. 
162,  164. 

Insurance  Companies,  see  Insurance,  22  Cyc.  1427;  Mutual  Benefit 

Insurance,  29  Cyc.  53. 
Joint  Stock  Companies,  see  Joint  Stock  Companies,  23  Cyc.  480. 
Partnership,  see  Partnership,  30  Cyc.  473,  579,  726. 

Property  Subject  to  Life-Estate,  For  Protection  of  Remainder-Men  or 

Reversioners,  see  Estates,  16  Cyc.  644. 
Railroads,  see  Railroads,  33  Cyc.  612  ;  Street  Railroads. 
Rents  in  Proceedings  to  Enforce  Right  of  Lien,  see  Landlord  and  Tenant, 

24  Cyc.  1405. 
Trust  Estates,  see  Trusts. 
Sequestration,  see  Sequestration. 

L  Receiver  Defined.^ 

A  receiver  is  an  indifferent  person  between  the  parties,  appointed  by  the 
court,^  and  on  behalf  of  all  parties,  and  not  of  the  complainant  or  defendant  only. 


1.  Ancillary  or  auxiliary  receiver  see  infra, 
VIII,  B. 

As  common  carrier  see  Carriers,  6  Cyc.  371. 

As  legal  representative  see  Barbour  xk  Na- 
tional Exch.  Bank,  45  Ohio  St.  133,  12  N.  E. 
5;  infra,  VI,  B,  1,  a,  note  75.  See  also 
FxRE  Insurance,  19  Cyc.  887  note  61. 

As  officer  of  court  see  infra,  IV,  E,  1. 

As  "  owner,"  "  proprietor,"  "  hirer,"  or 
"charterer"  see  infra,  VI,  D,  1,  e,  note  71. 

As  personal  representative  see  In  rc  Wil- 
cox, etc.,  Co.,  70  Conn.  220,  39  Atl.  1G3, 
infra,  IV,  D,  3,  d,  (i),  note  82. 


As  representative  of  parties  see  infra, 
IV,  E. 

"Dry  receivership"  see  infra.  II,  B.  11. 
note  40. 

Equitable  execution  see  infra.  II,  B.  12, 
b,  (I). 

In  action  of  account  see  Accounts  and 
Accounting,  1  Cye.  404. 

2.  Appointment  by  executive  officers. — The 
(lorernor  of  the  state  is  sometimes  empow- 
ered, by  statutes  grantinfj  public  aid  to  rail- 
roads, to  appoint  a  receiver  to  operate  ths 
road  in  certain  contingencies.     See  Cherry 

[I] 


16    [34  Cye.] 


RECEIVERS 


to  receive  and  hold  the  thing  or  property  in  litigation,  pending  the  suit,^  to  receive 
tJie  rents,  issues,  or  profits  of  land,  or  other  thing  in  question ;  ^  to  receive  rents 
or  other  income,^  and  to  pay  ascertained  outgoings,*^  when  it  does  not  seem  reason- 
able to  the  court, that  either  party  should  hold  it;  ^  to  hold  possession  and  control 
of  property  which  is  the  subject-matter  of  litigation,  and  to  dispose  of  the  same 
or  deliver  it  to  such  person  or  persons  as  maybe  directed  by  the  court.  ^  He  is 
said  to  be  the  arm  ^  and  the  hand  of  the  court,^^  a  part  of  the  machinery  of  the 


V.  North,  etc.,  R.  Co.,  59  Ga.  440;  State  i;. 
McMinnville,  etc.,  R.  Co.,  6  Lea  (Tenn.) 
369 ;  State  i\  Edgefield,  etc.,  R.  Co.,  6  Lea 
(Tenn.)  353;  Newman  v.  Davenport,  9  Baxt. 
(Tenn.)  638;  Erwin  v.  Davenport,  9  Heisk. 
(Tenn.)  44. 

The  controller  of  the  currency  appoints  re- 
ceivers of  national  banks,  under  act  of  con- 
gress. See  Banks  and  Banking,  5  Cyc.  602. 
Such  receivers  have  been  held  to  be  officers 
of  the  United  States.  Pepper  v.  Fidelity, 
etc.,  Co.,  125  Fed.  822;  Piatt  v.  Beach,  19 
Fed.  Cas.  No.  11,215,  2  Ben.  303;  Stanton  v. 
Wilkeson,  22  Fed.  Cas.  No.  13,299,  8  Ben. 
S57,  2  N.  Y.  Wkly.  Dig.  91. 

3.  Illinois. —  Vandalia  r.  St.  Louis,  etc.,  R. 
Co.,  209  111.  73,  80,  70  N.  E.  662;  Nevitt  v. 
Woodburn,  190  111.  283,  289,  60  N.  E.  500; 
Baker  i\  Backus,  32  111.  79,  96. 

Maryland. —  Gaither  v.  Stockbridge,  67 
Md.  222,  235,  9  Atl.  632,  10  Atl.  309. 

Missouri. —  Runisey  v.  People's  R.  Co.,  154 
Mo.  215,  249,  55  S.^  W.  615;  State  v.  Ross, 
122  Mo.  435,  455,  25  S.  W.  947,  23  L.  R.  A. 
534. 

'NeiD  York. —  Keenev  v.  Home  Ins.  Co.,  71 
N.  Y.  396,  401,  27  Am^  Rep.  60. 

OMo.— State  V.  Fabin,  17  Ohio  S.  &  C.  PI. 
Dec.  49,  53. 

United  States. —  Booth  v.  Clark,  17  How. 
322,  331.  15  L.  ed.  164;  Shainwald  v.  Lewis, 
J  Fed.  878,  879. 

This  is  a  chancery  or  common-law  receiver 
as  distinguished  from  a  statutorj^  receiver 
who,  as  in  the  case  of  receivers  of  corpora- 
tions, are  assignees.  Stokes  v.  Hoffman 
House,  167  N.  Y.  554,  60  N.  E.  667,  53 
L.  R.  A.  870.    See  also  infra,  IV,  D,  1  et  seq. 

One  who  receives.—  The  term  "  receiver  " 
means  one  who  receives,  and  implies  a  trans- 
fer of  possession  of  the  things  received. 
Keeney  v.  Home  Ins.  Co.,  3  Thomps.  &  C. 
(N.  Y.)  478,  480.  See  also  infra,  IV,  D, 
2,  a. 

General  receiver, —  A  general  receiver  is 
one  appointed  by  a  court  of  chancery  inde- 
pendent of  any  statute.  His  authority  is 
derived  from,  and  his  duty  prescribed  by, 
the  order  of  appointment,  and  he  is  called 
the  common-law  receiver.  Boonville  Nat. 
Bank  v.  Blakey,  107  Fed.  891,  894,  47  C.  C.  A. 
43,  6  Am.  Bankr.  Rep.  13. 

Temporary  receiver.— The  term  "tempo- 
rary receiver"  perhaps  might  better  be  con- 
fined to  the  mere  custodian  receiver,  who 
is  often  appointed,  upon  the  filing  of  the 
bill,  under  the  general  equity  power  of  the 
court,  in  order  to  preserve  the  assets  from 
waste  until  the  hearing  can  be  had  which 
will  determine  whether  the  corporation  is  to 
be  disabled  or  not,  and  its  assets  vested  in 
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a  receiver.  Gallagher  v.  Asphalt  Co.  of 
America,  67  N.  J.  Eq.  441,  457,  58  Atl.  403. 

Difference  between  clerk  and  receiver. — A 
clerk  of  court  is  not,  by  virtue  of  his  office,  a 
receiver  of  the  court.  Hammer  v.  Kaufman,  39 
111.  87 ;  Kerr  v.  Brandon,  84  N.  C.  128.  And 
the  offices  of  clerk  and  master  in  chancery, 
and  of  receiver,  are,  in  their  nature  and  func- 
tions, distinct.  Waters  v.  Carroll,  9  Yerg. 
(Tenn.)  102.  In  State  v.  Odom,  86  N.  C. 
432,  it  is  held  that  the  clerks  of  the  courts 
may  have  committed  to  their  keeping  and 
management  funds  that  have,  for  any  rea- 
son, been  brought  under  the  actual  custody 
or  immediate  cognizance  of  the  court;  or  by 
virtue  of  some  express  statute  they  may  by 
direction  of  the  court  be  charged  with  the 
duty  of  selling  property  and  with  the  col- 
lection and  preservation  of  the  proceeds, 
so  as  to  render  them  and  their  sureties  liable, 
but  that  there  is  no  authority  which  would 
warrant  the  court  in  affixing  to  the  office 
of  clerk  a  responsibility  for  a  receivership 
of  property  over  wliich  the  court  had  not 
only  acquired  no  control,  as  where  it  con- 
sisted merely  of  a  debt  due  from  a  foreign 
corporation,  and  was  thiis  wholly  removed 
from  the  court's  jurisdiction;  that  such  an 
appointment  as  receiver  is  as  absolutely'  dis- 
tinct from  the  offi.ce  of  clerk  as  if  the  two 
had  been  filled  by  different  individuals.  See 
also  Barnard  v.  Davis,  54  Ala.  565,  infra, 
II,  B,  10,  a,  note  59.  And  see,  generally,  as 
to  liability  for  money  paid  clerks  of  court, 
Cleeks  of  Couet,  7  Cyc.  235. 

As  to  quality  of  indifference  see  infra,  III, 
F,  1. 

4.  State  V.  Fabin,  17  Ohio  S.  &  C.  PI.  Dec. 
49;  Bayly  v.  Gaines,  (Va.  1887)  2  S.  E. 
739  [quoting  Edward  Rec.  2,  3;  High  Rec. 
824,  825,  832;  Kerr  Rec.  21]  ;  Booth  v.  Clark, 
17  How.  (IT.  S.)  322,  15  L.  ed.  164. 

5.  In  re  Manchester,  etc.,  R.  Co.,  14  Ch.  D, 
645,  49  L.  J.  Ch.  365,  42  L.  T.  Rep.  N.  S.  714. 

6.  In  re  Manchester,  etc.,  R.  Co  ,  14  Ch.  D. 
645,  49  L.  J.  Ch.  365,  42  L.  T.  Rep.  N.  S. 
714. 

7.  Hay  v.  McDaniel,  26  Ind.  App.  683,  60 
E.  729;  Rumsev  v.  People's  R.  Co.,  154 

Mo.  215,  55  S.  W."  615;  State  v.  Fabin,  17 
Ohio  S.  &  C.  PI.  Dec.  49;  Booth  v.  Clark, 
17  How.  (U.  S.)  322,  15  L.  ed.  164;  Shain- 
>vald  V.  Lewis,  8  Fed.  878  [affirmed  in  48 
Fed.  492]. 

8.  Wiswall  V.  Kunz,  173  111.  110,  50  N.  E. 
184. 

9.  American  Trust,  etc..  Bank  v.  McGetti- 
gan,  152  Ind.  582,  52  N.  E.  793,  71  Am.  St. 
Rep.  345. 

10.  Illinois. —  Chicago  Title,  etc.,  Co.  V. 
Caldwell,  58  111.  App.  219. 
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court/^  by  which  the  rights  of  parties  are  protected.  When  a  receiver  is  required 
not  only  to  preserve  the  property  but  also  for  the  purpose  of  carrying  on  or  super- 
intending a  trade  or  business  he  is  sometimes  called  a  receiver,  or  receiver  and 
manager.^^  A  statutory  receiver  is  one  appointed  in  pursuance  of  special  statu- 
tory provisions/^  under  which  the  office  is  sometimes  expressly  defined. 

11.  NATURE,  PURPOSE,  AND  AVAILABILITY  OF  RECEIVERSHIP. 
A.  Nature  of  Remedy  in  General.  The  appointment  of  a  receiver  is 
one  of  the  prerogatives  of  a  court  of  equity,  exercised  in  aid  of  its  jurisdiction, 
in  order  to  enable  it  to  accomplish,  as  far  as  practicable,  complete  justice  between 
the  parties  before  it.^^  It  is  one  of  the  modes  in  which  the  preventive  justice  of 
a  court  of  equity  is  administered,"  an  equitable  remedy  which  bears  a  similar 
relation  to  courts  of  equity  that  proceedings  in  attachment  bear  to  courts  of  law. 
Hence  the  appointment  of  a  receiver  has  been  stated  to  be  an  equitable  execution,^^ 


Indiana. —  Hav  v.  McDaniel,  26  Ind.  App. 
683,  60  N.  E.  729. 

Iowa. —  Manker  r.  Phoenix  Loan  Assoc., 
(1903)  96  N.  W.  982;  State  Cent.  Sav.  Bank 
V,  Fanning  Ball-Bearing  Chain  Co.,  118  Iowa 
698,  92  N.  W.  712. 

Kansas. —  Jackson  v.  King,  9  Kan.  App. 
160,  58  Pae.  1013. 

Maryland. — ^Williamson  v.  Wilson,  1  Bland 
418. 

Missouri. —  State  v.  Reynolds,  209  Mo.  161, 
107  S.  W.  487,  123  Am.  St.  Rep.  468,  15 
L.  R.  A.  N.  S.  963. 

South  Carolina, —  Allen  v.  Coolev,  53  S.  C. 
414,  31  S.  E.  634. 

i!7la/?,.— McLaughlin  v.  Kimball,  20  Utah 
254,  58  Pac.  685,  77  Am.  St.  Rep.  908. 

11.  Baltimore  Bldg.,  etc.,  Assoc.  v.  Alder- 
son,  99  Fed.  489,  39  C.  C.  A.  609. 

12.  Vermont,  etc.,  R.  Co.  v.  Vermont  Cent. 
R.  Co.,  46  Vt.  792;  In  re  Manchester,  etc., 
R.  Co.,  14  Ch.  D.  645,  49  L.  J.  Ch.  365,  42 
L.  T.  Rep.  N.  S.  714.  See  also  infra,  IV,  F, 
6,  e,  (III). 

And  so  he  is  defined  to  be  an  indifferent 
person  appointed  by  the  court  as  a  quasi- 
officer  or  representative  of  the  court,  to  take 
charge  of,  and  sometimes  to  manage,  the 
property;'  in  controversy,  under  the  direction 
and  control  of  the  court,  during  the  con- 
tinuance or  in  pursuance  of  the  litigation 
(Baltimore  Bldg.,  etc..  Assoc.  v.  Alderson, 
99  Fed.  489,  39  C.  C.  A.  609)  ;  an  officer  or 
representative  of  the  court  appointed  to  take 
charge  and  management  of  property  which 
is  the  subject  of  litigation  before  it,  for  the 
purpose  of  preservation  and  ultimate  dispo- 
sition (Kreling  v.  Kreling,  118  Cal.  421,  50 
Pac.  549 ) .    See  also  infra,  note  24. 

Manager  for  guardian. —  Sometimes  one  em- 
ployed by  the  guardian  of  an  infant  to  look 
after  and  manage  certain  properties  of  the 
infant  has  been  called  a  receiver,  although 
but  the  servant  of  the  guardian.  Claver- 
ing's  Case,  Prec.  Ch.  535,  24  Eng.  Reprint 
240. 

Manager  distinguished  see  infra,  IV,  F,  6, 
e,  (III),  (a),  note  15. 

13.  Boonville  Nat.  Bank  r.  Blakev,  107 
Fed.  891,  47  C.  C.  A.  43,  6  Am.  Banki-.  Rep. 
13.    The  man  who  is  appointed  receiver  upon 
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the  return-day  of  the  order  to  show  cause, 
or  upon  the  appearance  of  the  corporation 
upon  the  filing  of  tlie  bill,  is  the  "  statutory 
receiver."  He  is  appointed  after  the  sum- 
mary final  hearing  prescribed  by  the  statute 
has  been  held.  Gallagher  v.  Asphalt  Co,  of 
America,  67  N.  J.  Eq.  441,  58  Atl.  403. 

14.  Martin  r.  Martin,  14  Oreg.  165,  167,  12 
Pac.  234;  Libert  v.  Unfried,  47  Wash.  182,  91 
Pac.  474;  Dennv  v.  Cole,  22  Wash.  372,  377, 
61  Pac.  38,  79  "Am.  St.  Rep.  940;  Oleson  v. 
Tacoma  Bank,  15  Wash.  148,  151,  45  Pac. 
734,  in  which  cases  it  appears  that  the  statu- 
tory definition  of  a  receiver  is  a  person 
appointed  by  a  court  or  judicial  officer  to 
take  charge  of  property  during  the  pendency 
of  a  civil  action,  suit,  or  proceeding,  or 
upon  a  judgment,  decree,  or  order  therein, 
and  to  manage  and  dispose  of  it  as  the  court 
or  officer  may  direct. 

15.  Myres  v.  Frankenthal,  55  111.  App.  390; 
Galloway  r.  Campbell,  142  Ind.  324,  41  N.  E. 
597;  Bitting  v.  Ten  Eyck,  85  Ind.  357;  Wil- 
liamson v.  Wilson,  1  Bland  (Md.)  418;  Chi- 
cago, etc.,  Oil,  etc.,  Co.  v.  U.  S.  Petroleum 
Co.,  57  Pa.  St.  83. 

This  power  of  the  court  of  chancery  of 
England  was  called  into  action  at  an  early 
date  and  all  the  leading  principles  in  rela- 
tion to  it  were  settled  in  England  long 
before  the  American  Revolution."  William- 
son V.  Wilson,  1  Bland   (Md.)  418. 

16.  Mays  r.  Rose,  Freem.   (Miss.)  703. 

17.  Alabama. —  Briarfield  Iron  Works  Co. 
V.  Foster,  54  Ala.  622. 

California. —  Kreling  r.  Kreling,  118  Cal. 
421,  50  Pac.  549. 

Nebraska. —  Vila  v.  Grand  Island  Electric 
Light,  etc.,  Co.,  68.Nebr.  222,  94  N.  W.  13fi, 
97  N.  W.  613,  110  Am.  St.  Rep.  400,  63 
L.  R.  A.  791. 

New  Jersey. —  Hatch  r.  Van  Dervoort,  54 
N.  J.  Eq.  511,  34  Atl.  038. 

New  York.— mmt  v.  Wolfe.  2  Daly  298. 

Ohio. —  Cincinnati,  etc.,  R.  Co.  r.  Sloan,  31 
Ohio  St.  1 ;  Calhihan  v.  Consumers  Ice.  etc.. 
Co.,  13  Ohio  Cir.  Ct.  479,  7  Ohio  Cir.  Doc. 
349;  Cincinnati,  etc.,  R.  Co.  r.  Duckworth, 
2  Ohio  Cir.  Ct.  518,  1  Ohio  Cir.  Doc.  618: 
Jav  r.  Squire,  5  Ohio  S.  &  C.  PI.  Dec.  318, 
7  Ohio  N.  P.  345. 
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or  attachment/^  although  it  is  also  said  to  be  in  the  nature,  not  of  an  attach- 
ment, but  a  sequestration.^^  It  is  in  the  nature  of  and  in  effect  an  injunction; 
but  the  rights  to  the  two  remedies  are  essentially  distinct  and  depend  upon 
different  grounds  and  circumstances.^^  The  same  power,  to  be  exercised  for  the 
same  purposes  and  in  the  same  emergencies,  is  conferred  upon  particular  courts 
under  the  codes,  although  under  such  provisions  the  remedy  is  also  enlarged  and 
extended  to  cases  other  than  suits  in  equity. The  great  object  of  the  remedy 
is  to  secure  the  property  or  thing  in  controversy  so  that  it  may  be  subjected  to  such 
order  or  decree  as  the  court  may  make,  or  that  rents  and  profits  may  be  kept 
from  waste,  loss,  or  destruction  pending  the  suit,^^  and  it  is  intended  equally  for 
the  security  of  both  plaintiff  and  defendant.^^    It  is  held  to  be  a  proceeding  quasi 

B.  Availability  of  Remedy  and  Propriety  of  Exercising  Power  of 
Appointment  l.  In  General.  A  reference  to  the  various  decisions  upon 
applications  for  the  appointment  of  receivers  will  show  that  each  case  has  been 
made  to  depend  upon  its  own  peculiar  features  in  so  far  as  particular  facts  are 
concerned  and  it  is  not  often  that  one  case  will  throw  light  upon  another  except 
so  far  as  it  may  establish  the  general  principles  which  should  govern  the  exercise 


Virginia. —  Beverly  v.  Brooke,  4  Gratt. 
187. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  1. 

18.  Jay  V.  Squire,  5  Ohio  S.  &  C  PI.  Dec. 
318,  7  Ohio  N.  P.  345;  Todd  v.  Lee,  15  Wis 
365. 

19.  Southern  Granite  Co.  r.  Wadsworth, 
115  Ala.  570,  22  So.  157;  Beverly  r.  Brooke, 
4  Gratt.   (Va.)   187.    See  also  infra,  IV,  A. 

20.  Illinois.— GiVoert  v.  Block,  51  111.  App. 
516. 

New  York. —  Patten  v.  Accessory  Transit 
Co.,  4  Abb.  Pr.  235. 

Pennsylvania. —  Treat  r.  Pennsylvania 
Mut.  L.  Ins.  Co.,  199  Pa.  St.  326,  49  Atl.- 
84,  85  Am.  St.  Rep.  788;  Schlecht's  Appeal, 
60  Pa.  St.  172;  Gravenstine's  Appeal,  49  Pa. 
St.  310. 

Virginia. —  Smith  v.  Butcher,  28  Gratt. 
144;  Beverly  v.  Brooke,  4  Gratt.  187. 

Enqland. —  Evans  v.  Coventry,  5  De  G.  M. 
&  G.  911,  3  Eq.  Rep.  545,  3  Wkly.  Rep.  149, 
54  Eng.  Ch.  714,  43  Eng.  Reprint  1125. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  13. 
See  also  infra,  II,  B,  3;  IV. 

21.  Hall  r.  Hall,  15.Jur.  363,  20  L.  J.  Ch. 
585,  3  Macn.  &  G.  79,  49  Eng.  Ch.  60,  42 
Eng.  Reprint  191,  referring  to  the  difference 
between  the  remedy  by  injunction  where  the 
object  is  to  prevent  a  breach  of  articles  of 
partnership  and  that  by  the  appointment 
of  a  receiver  for  breaches  of  such  articles 
furnishing  grounds  for  a  dissolution  of  the 
partnership 

22.  See  infra.  II,  B,  1  et  seq.;  Ill,  A, 
2,  e. 

23.  Ancillary  nature  of  remedy  see  infra, 
11,  B,  6. 

To  enforce  judgment  or  decree  see  infra, 
II,  B,  8,  d;  II,  B,  12. 

24.  California. —  Kreling  v.  Kreling,  118 
Cal.  421,  50  Pac.  549. 

Delaioare. —  Stockbridge  v.  Beckwith,  6 
Del.  Ch.  72,  33  Atl.  620. 

Georgia. —  Bigbee  v.  Summerour,  101  Ga. 
201,  28  S.  E.  642. 
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Illinois.— Kefiron  v.  Gage,  149  111.  182,  36 
N.  E.  569;  Gilbert  i".  Block,  51  111.  App. 
516. 

Maryland. — Williamson  v.  Wilson,  1  Bland 
418. 

Mississippi. —  Mays  v.  Rose,  Freem.  703. 

New  Jersey. —  McCarter  v.  Clavin,  (Ch. 
1907)  66  Atl.  599. 

New  York. —  Stokes  v.  Hoffman  House,  167 
N.  Y.  554,  560,  60  N.  E.  667,  53  L.  R.  A. 
870  [citing  Decker  v.  Gardner,  124  N.  Y. 
334,  26  N.  E.  814,  11  L.  R.  A.  480;  U.  S. 
Trust  Co.  V.  New  York,  etc.,  R.  Co.,  101 
N.  Y.  478,  5  N.  E.  316]  ;  Hastings  Tousey, 
121  K  Y.  App.  Div.  815,  106  N.  Y.  Suppl. 
639. 

Ohio.—  Jaj  V.  Squire,  5  Ohio  S.  &  C.  PI. 
Dec.  318,  7  Ohio  N.  P.  345. 

Pennsylvania. —  Schlecht's  Appeal,  60  Pa. 
St.  172;  Chicago,  etc..  Oil,  etc.,  Co.  v.  U.  S. 
Petroleum  Co.,  57  Pa.  St.  83;  Pottsville 
Lumber,  etc.,  Co.  V.  Kopitzsch  Soap  Co.,  13 
Pa.  Co.  Ct.  139. 

Virginia. —  Harman  V.  McMullin,  85  Va. 
187,  7  S.  E.  349. 

West  Virginia. —  Krohn  v.  Weinberger,  47 
W.  Va.  127,  34  S.  E.  746;  Kanawha  Coal  Co. 
V.  Ballard,  etc.,  Coal  Co.,  43  W.  Va.  721,  29 
S.  E.  514. 

United  States. —  Wilder  v.  New  Orleans, 
87  Fed.  843,  31  C.  C.  A.  240;  Overton  V. 
Memphis,  etc.,  R.  Co.,  10  Fed.  866,  3  Mc- 
Crary  436. 

.  See  42  Cent.  Dig.  tit.  "Receivers,"  §  1. 
And  see  infra,  11,  B,  10;  IV,  D,  2,  c;  IV, 
F,  6,  e,  (III). 

25.  See  the  cases  cited  in  the  last  preced- 
ing note;  and  infra,  IV,  E,  F. 

26.  Henning  v.  Ravmond,  35  Minn.  303,  29 
N.  W.  132;  Denny"?;.  Cole,  22  Wash.  372, 
61  Pac.  38,  79  Am.  St.  Rep.  940;  Hayes  v. 
Columbus,  etc.,  R.  Co.,  67  Fed.  630,  where  the 
court  holds  property  of  a  corporation, 
through  a  receiver,  for  sale  and  distribution 
among  creditors  and  lienors. 

27.  Of  corporate  property  see  infra,  11,  C. 
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of  the  Courtis  discretion  upon  such  motions.^®  These  general  principles  are  that 
plaintiff  must  show:  (1)  Either  that  he  has  a  clear  right  to  the  property  itself, 
that  he  has  some  hen  upon  it,  or  that  the  property  constitutes  a  special  fund 
to  which  he  has  a  right  to  resort  for  the  satisfaction  of  his  claim;  ^'-^  and  (2)  that 
the  possession  of  the  property  by  defendant  was  obtained  by  fraud;  or  that  the 
property  itself,  or  the  income  arising  from  it,  is  in  danger  of  loss  from  neglect, 
waste,  misconduct,  or  insolvency,  in  which  cases  a  receiver  will  be  appointed. 

2.  Discretion  of  Court  —  a.  In  General.  Generally  the  application  for  a 
receiver  is  addressed  to  the  sound  legal  discretion  of  the  court  to  be  exercised  as 
an  auxihary  to  the  attainment  of  the  ends  of  justice. But  the  power  is  not  an 


28.  Alabama. —  Briarfield  Iron  Works  Co. 
V.  Foster,  54  Ala.  622. 

District  of  Columbia. —  Wood  v.  Grayson, 
16  App.  Cas.  174. 

Maryland. — •  Frostburg  Bldg.  Assoc.  v. 
Stark,  47  Md.  338. 

Mississippi. —  Mays  v.  Rose^  Freem.  7€3'. 

Ohio. —  Barbour  v.  National  Exch.  Bank, 
45  Ohio  St.  133,  12  K  E.  5. 

United  States. —  Union  Trust  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  24  Fed.  Cas.  No.  14,402, 
4  Dill.  114. 

Enqland. —  Owen  v.  Homan,  1  Eq.  Rep. 
870,  4  H.  L.  Cas.  997,  17  Jur.  861,  10  Eng. 
Reprint  752. 

29.  See  infra,  II,  B,  7,  9. 

30.  Alabama. —  Ft.  Payne  Furnace  Co.  v. 
V.  Ft.  Payne  Coal,  etc.,  Co.,  96  Ala.  472,  11 
So.  439,  38  Am.  St.  Rep.  109;  Briarfield 
Iron  Works  Co.  v.  Foster,  54  Ala.  622. 

Georgia. —  Barnwell  v.  Woflford,  67  Gra.  50 ; 
Poythress  v.  Poythress,  16  Ga.  406. 

Illinois. —  Baker  v.  Backus,  32  111.  79; 
Lemker  v.  Kalberlah,  105  111.  App.  445; 
Schack  V.  McKey,  97  111.  App.  460;  Flood  v. 
Forst,  93  111.  App.  309;  Hancock  v.  American 
Binding,  etc.,  Co.,  86  111.  App.  630. 

Iowa. —  Home  Sav.,  etc.,  Co.  v.  Polk 
County  Dist.  Ct.,  121  Iowa  1,  95  N.  W.  522. 

Maryland. —  Callaway  o.  Powhatan  Imp. 
Co.,  95  Md.  177,  52  Atl.  916;  Steinberger  v. 
Independent  Loan,  etc..  Assoc.,  84  Md.  625, 
36  Atl.  439;  Davis  v.  U.  S.  Electric  Power, 
etc.,  Co.,  77  Md.  35,  25  Atl.  982;  State  v. 
Northern  Cent.  R.  Co.,  18  Md.  193. 

Michician. —  Tumbull  v.  Prentiss  Lumber 
Co.,  55^Mich.  387,  21  N.  W.  375. 

Mississippi. —  Mays  v.  Rose,  Freem.  703. 

New  York. —  Conro  v.  Gray,  4  How.  Pr. 
160;  Illinois  v.  Delafield,  8  Paige  527  [af- 
firmed in  2  Hill  159,  26  Wend.  192]  ;  Willis 
V.  Corlies,  2  Edw.  281. 

Pennsylvania. —  Schlecht's  Appeal,  60  Pa. 
St.  172,  holding  that  an  injunction  and  re- 
ceiver are  resorted  to  only  to  preserve  prop- 
erty in  statu  quo  pending  a  contest. 

Virginia. —  Norris  r.  Lake,  89  Va,  513,  16 
S.  E.  663. 

Washington. —  Sengfelder  v.  Hill,  16  Wash. 
355,  47  Pac.  757,  58  Am.  St.  Rep.  36; 
Brundage  v.  Home  Sav.,  etc..  Assoc.,  11 
Wash,  277,  39  Pac.  666. 

Enqland. —  Podmore  r.  Gunning,  5  Sim. 
485,  i)  En<?.  Ch.  485,  58  Eno-.  Reprint  420. 

See  42  Cent.  Disf.,  tit.  "Receivers,"  §  18 
et  seq.    And  see  infra,  II,  B,  4,  7,  10. 


31.  Alabama. —  Ft.  Payne  Furnace  Co.  v. 
Ft.  Payne  Coal,  etc.,  Co.,  96  Ala.  472,  11  So. 
439,  38  Am.  St.  Rep.  109;  Eoe  p.  Walker,  25 
Ala.  81. 

Alaska. —  Sylvester  v.  Willson,  2  Alaska 
325. 

District  of  Columbia. —  Wood  v.  Grayson, 
16  App.  Cas.  174. 

Florida. —  Frisbee  v.  Timanus,  12  Fla.  300. 

Georgia. —  The  Anvil  v.  Savery,  116  Ga. 
321,  42  S.  E.  495;  Cosby  v.  Weaver,  99  Ga. 
143,  25  S.  E.  16;  Powell  v.  Achey,  87  Ga.  8, 
13  S.  E.  108;  Atwater  v.  Equitable  Mortg. 
Co.,  86  Ga.  581,  12  S.  E.  1065;  Blilev  v. 
Taylor,  86  Ga.  163,  13  S.  E.  283;  Nesbit  v. 
Donald,  86  Ga.  26,  12  S.  E.  183;  Pendleton 
V.  Johnson,  85  Ga.  840,  11  S.  E.  144;  Graham 
V.  Fuller  Electrical  Co.,  75  Ga.  878;  Shackle- 
ford  V.  Twiggs,  74  Ga.  828;  Carter  v.  Monroe, 
66  Ga.  755;  Citizens'  Bank  v.  Cook,  63  Ga. 
159;  Jones  v.  Johnson,  60  Ga.  260;  Gardner 
V.  Howell,  60  Ga.  11;  Smith  v.  McLaren.  59 
Ga.  879;  Wachtel  v.  Wilde,  58  Ga.  50; 
Douglass  V.  Fitzgerald,  56  Ga.  526;  Gunby 
V.  Thompson,  56  Ga.  316;  Visage  v.  McKellar, 
54  Ga.  268;  Reid  v.  Reid,  38  Ga.  24. 

Illinois. —  Schack  r.  McKey,  97  111.  App. 
460;  Edwards  V.  Rodgers,  41  111.  App.  405. 

Indiana. — 'State  v.  Union  Nat.  Bank,  145 
Ind.  537,  44  N.  E.  585,  57  Am.  St.  Rep.  209; 
Robinson  v.  Dickey,  143  Ind.  214.  42  N.  E. 
638;  Rapp  v.  Reehling,  122  Ind.  255,  23 
N.  E.  68;  Naylor  v.  Sidener,  106  Ind.  179.  6 
N.  E.  345;  Pressley  v.  Harrison,  102  Ind. 
14,  1  N.  E.  188. 

Kansas. —  Watkins  v.  Lawrence  Nat.  Bank, 
51  Kan.  254,  32  Pac.  914;  Fluker  r.  Em- 
poria City  R.  Co.,  48  Kan.  577,  30  Pac.  18. 

Kentucky. —  Hurst  r.  Nicola  Bros.  Co..  65 
S.  W.  364!  23  Kv.  L.  Rep.  1406;  Woodward 
r.  Woodward,  31"  S.  W.  734,  17  Ky.  L.  Rep. 
464;  Harmon  i\  Kentuckv  Coal.  etc..  Co.,  21 
S.  W.  1054,  15  Ky.  L.  Rep.  12. 

Louisiana. —  McNair  r.  Gourrier,  40  La. 
Ann.  353,  4  So.  310;  Pratt  v.  McHatton.  11 
La.  Ann.  260. 

Maryland. —  Callaway  v.  Powhatan  Imp. 
Co.,  95  Md.  177,  52  Atl.  916;  Davis  r.  U.  S. 
Electric  Power,  etc.,  Co.,  77  Md.  35,  25  Atl. 
982. 

Massachusetts. —  Falmouth  Nat.  Bank  V. 
Cape  Cod  Ship  Canal  Co.,  166  :\rass.  550,  44 
N.  E.  617. 

Michiqan. — Rankin  r.  Rothsclnlr!.  78  Mich. 
10,  43  "N.  W.  1077;  Turnbull  v.  Prentiss 
Lumber  Co.,  55  Mich.  387.  21  N.  W.  375 
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arbitrary  one,^^  and  before  judicial  action  can  be  justified  on  the  ground  of  dis- 
cretion there  must  be  a  case  calling  for  the  exercise  of  such  discretion.    If  no 


(holding  that  in  reviewing  the  action  of  a 
circuit  judge  in  appointing  a  receiver  tvro 
things  will  be  considered :  ( 1 )  whether  the 
discretion  vested  in  him  has  been  abused; 
and  (2)  whether  a  right  has  been  impaired 
by  such  appointment)  ;  Brown  v.  Vander- 
meulen,  41  Mich.  418,  49  N.  W.  920. 

Mississippi. — ^  Myers  i/%  Estell,  48  Miss. 
372;  Mays  v.  Rose,  Freem.  703. 

Missouri. —  Stark  v.  Grimes,  88  Mo.  App. 
409,  under  a  statutory  provision  for  the  ap- 
pointment of  a  receiver  in  any  legal  or  equi- 
table proceeding  where  it  is  necessary  to  pre- 
serve the  property,  etc. 

NehrasJca. —  Miller  v.  Kitchen,  73  Nebr. 
711,  103  N.  W.  297;  Provident  Life,  etc.,  Co. 
V.  Keniston,  53  Nebr.  86,  73  N.  W.  216; 
Jacobs  V.  Gibson,  9  Nebr.  380,  2  N.  W.  893. 

New  Hampshire. —  Eastman  v.  Savings 
Bank,  58  N.  H.  421. 

New  Jersey. —  New  Foundland  R.  Constr. 
C^.  V.  Schack,  40  N.  J.  Eq.  222,  1  Atl.  23; 
Nichols  V.  Perry  Patent  Arm  Co.,  11  N.  J. 
Eq.  126  (upon  a  decree  declaring  a  corpora- 
tion insolvent)  ;  Rawnsley  v.  Trenton  Mut. 
L.,  etc.,  Ins.  Co.,  9  N.  J.  Eq.  347  [aifirminq 
9  N.  J.  Eq.  95]. 

Neio  Yori^.— Dawson  V.  Parsons,  137  N.  Y. 
605,  33  N.  E.  482;  Ostrander  v.  Wel>er,  114 
N.  Y.  95,  21  N.  E.  112;  Denike  v.  New  York, 
etc..  Lime,  etc.,  Co..  80  N.  Y.  599 ;  Attv.-Gen. 
V.  Guardian  Mut.  L.  Ins.  Co.,  77  N.  Y.  272; 
Lottimer  v.  Lord,  4  E.  D.  Smith  183;  Thal- 
mann  v.  Hoffman  House,  27  Misc.  140,  58 
N.  Y.  Suppl.  227;  Stuyvesant  v.  Grissler,  12 
Abb.  Pr.  N.  S.  6;  McMahon  v.  Allen,  14  Abb. 
Pr.  220;  Jenkins  v.  Jenl?ins,  1  Paige  243; 
Verplank  v.  Caines,  1  Johns.  Ch.  57. 

Ohio. —  Manning  r.  Ludinsrton,  6  Ohio  Dec. 
(Reprint)  620,  7  Am.  L.  Rec.  117;  Behrens 
V.  Equality  Bldg.  Assoc.,  3  Ohio  S.  &  C.  PI. 
Dec.  275,  2  Ohio  N.  P.  259. 

Pennsylvania. —  Beaumont  v.  Beaumont, 
166  Pa.  St.  615,  31  Atl.  336;  Chicago,  etc., 

011,  etc.,  Co.  V.  U.  S.  Petroleum  Co.,  57  Pa. 
St.  83. 

^outh  Dakota. —  Simmons  Hardware  Co.  v. 
Waibel,  1  S.  D.  488,  47  N.  W.  814,  36  Am. 
St.  Rep.  755,  11  L.  R.  A.  267. 

Tennessee. —  Cone  v.  Paute,  12  Heisk.  506. 

Texas. —  Byrne  v.  Lake  Charles  First  Nat. 
Bank,  20  Tex.  Civ.  App.  194,  49  S.  W.  706; 
Houston  Cemetery  Co.  v.  Drew,  13  Tex.  Civ. 
App.  536,  36  S.  W.  802. 

Utah. —  Pitts  V.  New  Mammoth  Gold  Min. 
Co.,  23  Utah  623,  05  Pac.  1076. 

Virginia. — ^iN"orris  v.  Lake,  89  Va.  513,  16 
S.  E.  663;  Smith  v.  Butcher,  28  Gratt.  144. 

Washington. —  Ridpath  v.  Sans  Poll,  etc., 
Ferry,  etc.,  Co.,  26  Wash.  427,  67  Pac.  229; 
Cameron  r.  Groveland  Imp.  Co.,  20  Wash. 
169,  54  Pac.  1128,  72  Am.  -St.  Rep.  26; 
Roberts  v.  Washington  Nat.  Bank,  9  Wash. 

12,  37  Pac.  26. 

West  Virainia. —  Lamp  v.  Homestead  Bldg. 
Assoc.,  62  W.  Va.  56,  57  S.  E.  249;  Spies  v. 
Butts,  59  W.  Va.  385,  53  S.  E.  897;  Balti- 
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more  Bargain  House  v.  St.  Clair,  58  W.  Va. 
565,  52  S.  E.  660;  Grantham  V.  Lucas,  15 
W.  Va.  425. 

Wisconsin. —  Nash  v.  Meggett,  89  Wis.  486. 
61  N.  W.  283. 

United  States. —  Milwaukee,  etc.,  R.  Co.  v. 
Soutter,  154  U.  S.  540,  14  S.  Ct.  1158,  17 
L.  ed.  604;  Sage  v.  Memphis,  etc.,  R.  Co., 
125  U.  S.  361,  8  S.  Ct.  887,  31  L.  ed.  694; 
Fosdick  V.  Schall,  99  U.  S.  235,  25  L.  ed., 
339;  Moore  v.  British  Columbia  Bank,  106 
Fed.  574;  Hutchinson  v.  American  Palace- 
Car  Co.,  104  Fed.  182  (holding  that  the  same 
principles  apply  with  reference  to  the  exer- 
cise of  this  discretion  as  to  the  exercise  of 
the  power  of  granting  a  preliminary  injunc- 
tion) ;  McGeorge  v.  Big  Stone  Gap  Imp.  Co., 
57  Fed.  262;  Ames  Iron-Works  v.  West,  24 
Fed.  313;  Crane  v.  McCoy,  6  Fed.  Cas.  No. 
3,354,  1  Bond  422;  Lenox  v.  Notrebe,  15  Fed. 
Cas.  No.  8,2466.  Hempst.  225;  Morrison  v 
Buckner.  17  Fed.  Cas.  No.  9,844,  Hempst. 
442;  Union  Trust  Co.  v.  St.  Louis,  etc.,  R. 
Co.,  24  Fed.  Cas.  No.  14,402,  4  Dill.  114; 
Vose  V.  Reed,  28  Fed.  Cas.  No.  17,011,  1 
Woods  647 ;  Williamson  v.  New  Albany,  etc., 
R.  Co.,  30  Fed.  Cas.  No.  17,753,  1  Biss. 
198. 

England. —  In  re  Prytherch,  42  Ch.  D.  590. 
59  L.  J.  Ch.  79,  61  L.  T.  Rep.  N.  S.  799,  38 
Wkly.  Rep.  61  (under  the  Judicature  Act)  ; 
Skip  V.  Harwood,  3  Atk.  564,  26  Eng.  Re- 
print 1125:  Owen  v.  Homan,  I  Eq.  Rep. 
370,  4  H.  L.  Cas.  997,  17  Jur.  861,  10  Eng. 
Reprint  752. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  14. 

But  see  Jones  v.  Thorne,  80  N.  C.  72. 

The  fact  that  plaintiff  is  a  judgment  cred- 
itor does  not  make  the  appointment  a  matter 
of  absolute  right.  Crawford  r.  Spurling,  56 
Ga.  611  (where  complainant  did  not  seek  the 
appointment  of  a  receiver  on  the  ground  that 
the  land  levied  on  was  specially  charged  with 
the  payment  of  his  debt,  or  on  the  ground 
that  he  had  any  specific  lien  thereon,  but 
only  claimed  a  general  lien  on  the  land  as  a 
general  judgment  creditor,  and  such  being 
the  case,  it  was  held  that  there  was  no 
abuse  of  the  discretion  of  the  chancellor  in 
refusing  the  injunction  and  the  appointment 
of  a  receiver)  ;  Waples-Platter  Co.  V. 
Mitchell,  12  Tex.  Civ.  App.  90,  35  S.  W.  200. 

At  suit  of  general  creditors  by  statute.— 
So  the  departure  provided  by  such  statute 
by  permitting  suit  by  general  creditors  which 
formerly  could  not  be  filed  does  not  require 
the  appointment  of  a  receiver  when  the  suit 
is  brought,  the  court  still  being  left  to  exer- 
cise its  discretion  upon  the  particular  facts 
of  each  case.  Barnesville  Mfg.  Co.  v.  J.  S. 
Schofield's  Sons  Co.,  118  Ga.  664,  45  S.  E. 
455 ;  Barnwell  v.  Mofford,  67  Ga.  50. 

Appealability  of  tlie  order  see  Appeal  and 
Erroe,  2  Cyc.  611. 

Effect  of  stipulation  in  mortgage  see  Mort- 
gages, 27  Cyc.  627. 

32.  Bosworth   v.   St.  Louis  Terminal  R. 
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case  for  the  appointment  is  made,  or  if  the  appointment  was  originally  proper 
and  under  changed  conditions  appearing  from  undisputed  facts  he  ought  not  to 
be  continued,  the  appointment  in  the  one  case  or  the  refusal  to  terminate  the 
receivership  in  the  other  is  judicial  error.^^  And  so  where  a  statutory  remedy 
is  provided,  upon  the  establishment  of  particular  facts,  which  remedy  can  be 
enforced  only  through  a  receiver,  while  before  a  determination  of  the  material 
issues  of  fact  to  sustain  the  right  to  the  remedy  the  appointment  of  or  refusal 
to  appoint  a  receiver  is  discretionary,  being  in  the  nature  of  a  provisional  remedy, 
it  is  an  abuse  of  discretion  to  refuse  the  appointment  when  the  facts  in  favor  of 
the  right  are  determined  or  admitted.^* 

b.  Exercise  of  Discretion  —  (i)  In  General.  While,  by  the  statutes  and 
by  force  of  adjudicated  cases,  the  exercise  of  that  discretion  is  to  a  certain  extent 
governed  by  general  rules,  still  in  each  case  the  particular  circumstances  must 
be  regarded,^^  and  if,  considering  all  the  circumstances,  the  case  be  such  that  a 
greater  injuiy  would  ensue  from  the  appointment  of  a  receiver  than  from  leaving 
the  possession  of  the  property  undisturbed,  or  if  any  other  considerations  of 
propriety  or  convenience  render  the  appointment  of  a  receiver  improper  or 
inexpedient  none  will  be  appointed. 

(ii)  Power  Exercised  With  Caution.  The  power  to  appoint  a  receiver 
is  a  delicate  one,  especially  when  invoked  upon  interlocutory  ex  parte  applications, 
and  should  be  exercised  with  extreme  caution,^^  and  only  under  circumstances 


Assoc.,  174  U.  S.  182,  19  S.  Ct.  625,  43  L. 
ed.  941. 

33.  Cincinnati,  etc.,  R.  Co.  r.  Sloan,  31 
Ohio  St.  <1 ;  Milwaukee,  etc.,  R.  Co.  v.  Soutter, 
2  Wall.   (U.  S.)  510,  17  L.  ed.  900. 

34.  State  r.  New  England  Bank,  55  Minn. 
139,  56  N.  W.  575;  Atty.-Gen.  v.  Atlantic 
Mut.  L.  Ins.  Co.,  56  How.  Pr.  (N.  Y.)  391 
(as  to  winding  up  of  insurance  company)  ; 
New  York  Nat.  Exch.  Bank  v.  Metropolitan 
Sav.  Banlc,  28  Wash.  553,  68  Pac.  905; 
Oleson  V.  Tacoma  Bank,  15  Wash.  148,  45 
Pac.  734. 

No  discretion  see  Ward  v.  Sea  Ins.  Co.,  7 
Paige    (N.  Y.)  .  294. 

35.  Owen  v.  Homan,  1  Eq.  Rep.  370,  4 
H.  L.  Cas.  997,  17  Jur.  861,  10  Eng.  Reprint 
752. 

36.  Alabama. —  Mever  v.  Thomas,  131  Ala. 
Ill,  30  So.  89;  Warren  V.  Pitts,  114  Ala. 
65,  21  So.  494. 

Indiana. —  Mead  v.  Burk,  156  Ind.  577,  60 
N.  E.  338. 

Nebraska. —  Miller  v.  Kitchen,  73  Nebr. 
711,  103  N.  W.  297;  Provident  Life,  etc., 
Co.  r.  Keniston,  53  Nebr.  86,  73  N.  W.  216. 

Ohio. —  Robison  v.  Cleveland  Citv  R.  Co., 
7  Ohio  S.  &  C.  PI.  Dec.  312,  5  Ohio  N.  P.  293, 
where  it  was  held  that  the  court  would  re- 
fuse to  appoint  a  receiver  upon  a  showing 
from  which  it  appeared  that  to  declare  the 
compan^^  insolvent  and  to  make  the  appoint- 
ment on  that  ground  would  cause  an  instant 
depression  in  the  value  of  its  stock  and 
entail  an  actual  loss  upon  the  stock-holders 
who  were  admittedly  without  fault  and 
would  not  be  of  advantage  to  a  single  stock- 
holder or  any  one  entitled  to  stock. 

Untied  ^^tates. —  McCeorge  v.  Big  St^one 
Gap  Imp.  Co..  57  Fed.  262;  Tvsen  r.  Wabash 
R.  Co.,  24  Fed.  Cas.  No.  14,315,  8  Biss.  247 
(where  applying  these  principles  the  court 
refused  to  appoint  a  receiver,  although  there 


had  been  default  in  the  payment  of  interest 
on  bonds  and  insolvency  was  in  effect  ad- 
mitted, the  circumstances  demonstrating  that 
the  appointment  of  a  receiver  would  imperil 
the  interests  of  others  whose  rights  were  en- 
titled to  as  much  consideration  as  those  of 
the  complainants)  ;  Vose  v.  Reed,  28  Fed. 
Cas.  No.  17,011,  1  Woods  647. 

See  42  Cent.  Dig,  tit.  "  Receivers,"  §  14. 

37.  Alabama. —  Hayes  v.  Jasper  Land  Co., 
147  Ala.  340,  41  So.'  909;  Randle  v.  Carter, 
62  Ala.  95;  Briarfield  Iron  Works  Co.  v. 
Foster,  54  Ala.  622. 

Georgia. —  Barnesville  Mfg.  Co.  v.  J.  S. 
Schofield's  Sons  Co.,  118  Oa.  664,  45  S.  E. 
455  (under  statute  providing  for  cautious 
exercise  of  power)  ;  Barnwell  v.  Wofford,  67 
Ga.  50. 

Mart/land. —  Callawav  ii.  Powhatan  Imp. 
Co.,  95  Md.  177,  52  Atl.  916;  Steinberger 
V.  Independent  Loan,  etc..  Assoc..  84  Md. 
625,  36  Atl.  439;  Blondheim  r.  Moore,  11  Md. 
365;  Furlong  v.  Edwards,  3  Md.  99. 

Missouri. —  St.  Louis  Nat.  Bank  v.  Field, 
156  Mo.  306,  56  S.  W.  1095. 

Montana-. —  Hickev  r.  Parrot  Silver,  etc., 
Co.,  25  Mont.  164,'  64  Pac.  330  (under  a 
statutory  provision  for  the  appointment  of  a 
receiver  "  when  receivers  have  heretofore  been 
appointed  by  the  usages  of  courts  of 
equitv");  State  r.  Silver  Bow  County 
Second  Judicial  Dist.  Ct.  Min.  Co.,  20  Mont. 
284,  50  Pac.  852. 

Nor'  York. —  Patten  r.  Accessory  Transit 
Co.,  4  Abb.  Pr.  235,  where  it  was  said  that 
the  too  free  use  of  such  remedy  was  one  of 
tlie  causes  of  the  destruction  of  the  late 
court  of  chancery  in  New  York. 

Vircn'nia. —  Norris  r.  Lake.  80  Va.  513.  16 
8.  F.  663. 

West  Virqinia. —  Krohn  r.  Weinl^erger.  47 
W.  Va.  127,  34  S.  E.  746. 

United  States. —  Sage  r.  Memphis,  etc..  R. 

[II,  B,  2,  b,  (n)] 
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requiring  summary  relief  or  where  the  court  is  satisfied  that  there  is  imminent 
danger  of  loss/^  lest  the  injury  thereby  caused  be  far  greater  than  the  injury 
sought  to  be  averted.^^  It  should  never  be  exercised  in  a  doubtful  case,**^  and 
when  no  advantage  is  to  be  gained  from  such  appointment/^  or  no  injury  will 
result  from  its  refusal  —  in  other  words,  when  it  does  not  appear  to  be  necessary.*^ 
The  court  should  consider  the  consequences  to  all  of  the  parties/^  and  the  power 


Co.,  125  U.  S.  361,  8  S.  Ct.  887,  31  L.  ed. 
694;  Hutchinson  v.  American  Palace  Car  Co., 
104  Fed.  182  (where  it  is  said  that  unless 
the  power  is  used  carefully,  like  that  to 
grant  preliminary  injunctions,  it  will  run 
into  uncontrolled  and  arbitrary  action  on  the 
part  of  the  judge )  ;  Lancaster  v.  Asheville  St. 
K.  Co.,  90  Fed.  129;  McGeorge  v.  Big  Stone 
Gap  Imp.  Co.,  57  Fed.  262;  Morrison  v. 
Buckner,  17  Fed.  Cas.  No.  9,844,  Hempst. 
442. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  14. 
Where  the  property  is  in  the  enjoyment  of 

no  one  the  court  can  hardly  go  wrong  in 
taking  possession.  U.  S.  y.  Church  of  Jesus 
Christ,  etc.,  5  Utah  361,  15  Pac.  473;  Owen 
V.  Homan,  1  Eq.  Rep.  370,  4  H.  L.  Cas.  997, 
17  Jur.  861,  10  Eng.  Reprint  752.  See  also 
inira,  II,  B,  6,  b,  (ii). 

38.  See  m/ra,  II,  B,  10. 

In  the  absence  of  notice  see  infra,  III,  D. 

39.  Frostburg  Bldg.  Assoc.  v.  Stark,  47  Md. 
338;  Heinze  v.  Kleinschmidt,  25  Mont.  89,  63 
Pac.  927 ;  Miller  i\  Southern  Land,  etc.,  Co., 
53  S.  C.  364,  31  S.  E.  281.  See  Provident 
Life,  etc.,  Co.  v.  Keniston,  53  Nebr.  86,  73 
N.  W.  216,  where  the  appointment  of  a  re- 
ceiver in  a  mortgage  foreclosure  proceeding 
was  refused  after  judgment  of  foreclosure 
from  an  order  confirming  the  sale,  where 
greater  injury  would  ensue  from  the  appoint- 
ment than  from  permitting  the  property  to 
remain  undisturbed. 

40.  Hatcher  v.  Massey,  66  Ga.  66  (where 
complainant's  debt  had  first  been  charged 
against  a  trustee  individually  and  the  trust 
estate  had  not  been  adjudged  liable  and  it 
did  not  clearly  appear  to  be  so,  and  the 
court  refused  to  appoint  a  receiver  ad  in- 
terim, on  account  of  the  insolvency)  ;  Wat- 
kins  V.  Lawrence  Nat.  Bank,  51  Kan.  254, 
32  Pac.  914  (as  to  the  appointment  of  a 
receiver  of  a  liquidating  bank,  at  the  in- 
stance of  stock-holders)  ;  Beecher  v.  Binin- 
ger,  3  Fed.  Cas.  No.  1,222,  9  Blatchf.  170. 
See  also  infra,  II,  B,  7,  b;  II,  B,  10,  b. 

Probable  cause  —  interlocutory  and  final 
order  distinguished  see  infra,  III,  E,  5,  a, 
note  45. 

41.  Indiana. —  Sheridan  Brick  Works  v. 
Marion  Trust  Co.,  157  Ind.  292,  61  N.  E. 
666,  87  Am.  St.  Rep.  207. 

'New  Jersey. —  Sternberg  r.  Wolff,  56  N,  J. 
Eq.  555,  42  Atl.  1078. 

Ohio. —  Behrens  v.  Equality  Bldg.  Assoc., 
3  Ohio  S.  &  C.  PI.  Dec.  275,  2  Ohio  N.  P. 
259. 

United  States. —  Romare  v.  Broken  Arrow 
Coal,  etc.,  Co.,  114  Fed.  194;  Trust,  etc.,  Co. 
V.  Spartanburg  Waterworks  Co.,  91  Fed.  324; 
McGeorge  v.  Big  Stone  Gap  Imp.  Co.,  57 
Fed.  262. 

[II,  B,  2,  b,  (II)] 


England. —  Barkley  v.  Reay,  2  Hare  306, 
12  L.  J.  Ch.  320,  24  Eng.  Ch.  306,  67  Eng. 
Reprint  127. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  14, 
And  see  infra,  II,  C. 

A  pertinent  illustration  of  the  rule  may 
be  given  by  reference  to  Kell  v.  Murdock, 
6  Ohio  S.  &  C.  PI.  Dec.  390,  4  Ohio  N.  P.  247, 
where  in  a  suit  for  an  accounting  by  a  tenant 
in  common  of  an  office  building  the  court 
said  that  a  receiver  was  not  what  plaintiff 
wanted  or  needed  and  that  if  the  suit  for  the 
accounting  was  not  really  a  fiction  for  the 
purpose  of  laying  a  basis  for  the  motion 
for  a  receiver,  there  was  no  probability  of 
a  result  that  would  require  a  sequestration 
of  the  property  inasmuch  as  the  whole 
matter  of  the  accounting  would  be  disposed 
of  in  ten  days  and  with  the  disposition  of 
the  main  suit  the  receiver  would  go  too 
and  the  parties  confront  the  same  problems 
then  before  them.  So  the  fact  that  lands 
were  in  danger  of  forfeiture  to  the  state 
under  a  statute  providing  that  lands  held 
by  corporations  contrary  to  the  laws  against 
perpetuities  shall  be  subject  to  forfeiture, 
and  making  it  the  duty  of  the  attorney-gen- 
eral to  institute  suit  for  the  condemnation 
and  sale  thereof,  the  proceeds  to  be  distrib- 
uted to  the  stock-holders,  did  not  entitle 
platntiflfs  to  the  appointment  of  a  receiver, 
as  that  remedy  would  be  no  protection 
against  forfeiture  proceedings.  American 
Tribune  New  Colony  Co.  v.  Schuler,  34  Tex. 
Civ.  App.  560.  79  S.  W.  370. 

42.  See  infra,  II,  B,  10. 

Merely  that  no  harm  will  result  is  no  rea- 
son for  appointing  a  receiver.  Young  V. 
Rutan,  69  111.  App.  513;  Clark  v.  Ridgely, 
1  Md.  Ch.  70;  Corey  v.  Long,  12  Abb.  Pr. 
N.  S.  (N.  Y.)  427;  Orphan  Asylum  Soc.  V. 
McCartee,  Hopk.  (N.  Y.)  429.  See  also 
Young  v.  Rutan,  69  111.  App.  513. 

43.  'Conover  v.  Tansev,  (N.  J.  Ch.  1907) 
67  Atl.  1013;  Whitehead  v.  Hale,  118  N.  O. 
601,  24  S.  E.  360;  Venable  v.  Smith,  98 
N.  C.  523,  4  S.  E.  514;  Hanna  v.  Hanna, 
89  N.  C.  68;  Lancaster  v.  Asheville  St.  R. 
Co.,  90  Fed.  129;  Ames  Iron- Works  v.  West, 
24  Fed.  313  (holding  that  the  appointment 
should  be  loade  whenever  it  is  necessary^  in 
the  opinion  of  the  court  under  the  showing 
made  to  protect  the  assets  to  whi^^i  com- 
plainant looks  to  satisfy  his  lien  and  meet 
the  demands  of  the  decree,  but  in  cases  ^of 
insolvency  when  the  court  is  properly  in- 
formed of  the  existence  of  other  creditors, 
their  interest  in  the  matter  should  be  looked 
into  and  guarded  in  the  exercise  of  the 
court's  sound  discretion)  ;  Owen  r.  Homan, 
1  Eq.  Rep.  370,  4  H.  L.  Cas.  997,  17  Jur. 
861,  10  Eng.  Reprint  752;  Skinners'  Co.  V. 
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should  not  be  exercised  when  it  is  likely  to  produce  irreparable  injustice  or  injury 
to  private  rights/'*  or  where  the  facts  demonstrate  that  the  appointment  will 
imperil  the  interests  of  others  whose  rights  are  entitled  to  as  much  consideration 
from  the  court  as  those  of  the  complainant/^  The  chancellor  should  so  mold 
his  order  that  while  favoring  one,  injustice  is  not  done  to  another,  and  if  this 
cannot  be  accomphshed  the  apphcation  should  ordinarily  be  denied. 

3.  As  Incident  to  Injunction.  The  power  to  appoint  a  receiver,  when  one  is 
necessary  for  the  preservation  of  property  pending  an  injunction  suit,  is  incident 
to  the  power  to  grant  an  injunction,*^  and  the  appointment  may  be  made  when 
it  is  necessary  to  render  an  injunction  effective,  upon  the  theory  that  equity  will 
not  stop  short  of  complete  relief  when  it  has  once  properly  assumed  jurisdiction.*^ 

4.  Existence  of  Other  Adequate  Remedies  —  a.  In  General.  One  of  the 
grounds  upon  which  a  receiver  may  be  appointed  is  that  there  is  no  other  adequate 
remedy;  the  appointment  will  never  be  made  where  there  is  another  safe  or 
expedient  remedy,  or  where  the  court  can  find  another  and  less  stringent  means 
of  protecting  the  rights  of  the  parties/^  and  this  in  some  cases  has  seemed  to  be 


Irish  Soc,  1  Myl.  &  C.  161,  13  Eng.  Ch. 
161,  40  Eng.  Reprint  338. 

Expense  see  infra,  II,  B,  10,  a,  text  and 
note  61. 

44.  Harwell  v.  Potts,  80  Ala.  70;  Wood  v. 
Grayson,  16  App.  Cas.  (D.  C.)  174;  Speights 
V.  Peters,  9  Gill  (Md.)  472;  Spies  v.  Butts, 
59  W.  Va.  385,  53  S.  E.  897 ;  Baltimore  Bar- 
gain House  V.  St.  Clair,  58  W.  Va.  565,  52 
S.  E.  660. 

45.  Devlin  v.  Hope,  16  Abb.  Pr.   (N.  Y.) 

314  (holding  that  upon  the  application  of  a 
cestui  que  trust  having  but  a  small  interest 
in  the  profits,  a  receiver  would  not  be  ap- 
pointed of  a  contract  held  by  a  trustee  for 
the  benefit  of  several  where  the  appointment 
would  deprive  the  contractors  of  money  suf- 
ficient to  perform  the  contract,  and  the 
trustee  is  solvent  and  not  guilty  of  any 
breach  of  duty  involving  moral  turpitude)  ; 
McGeorge  v.  Big  Stone  Gap  Imp,  Co.,  57  Fed. 
262;  McHenry  v.  New  York,  etc.,  R.  Co.,  25 
Fed.  114;  Tysen  v.  Wabash  R.  Co.,  24  Fed. 
Cas.  No.  14,315,  8  Biss.  247.    See  also  infra, 

II,  C,  2,  b. 

To  wind  up  partnership. —  Where  to  ap- 
point a  receiver  to  sell  and  wind  up  a  busi- 
ness would  destroy  its  value  without  benefit- 
ing either  party,  the  appointment  will  be 
refused.  Bard  v.  Bingham,  54  Ala.  463 
(where  there  was  no  charge  that  defendant 
wa«  insolvent  and  of  danger  to  assets  and 
complainant's  interest  was  bought  from  de- 
fendant on  long  credit  and  he  did  not  show 
a  willingness  or  ability  to  make  the  pay- 
ments therefor  as  they  would  fall  due  on  the 
mortgage  given  to  defendant  for  the  purchase- 
money,  complainant  himself  being  insol- 
vent) ;  Slemmer's  Appeal,  58  Pa.  St.  168, 
98  Am.  Dec.  255.  See  also,  generallv,  Part- 
nership, 30  Cyc.  473,  579,  726. 

Possession  of  persons  not  parties  see  infra, 

III,  C,  2. 

46.  Fosdick  v.  Schall,  99  U.  S.  235,  25 
L.  ed.  339. 

47.  Cincinnati,  etc.,  R.  Co.  v.  Sloan.  31 
Ohio  St.  1;  Smith  v.  Butcher,  28  Graft. 
(Va.)  144;  Penn  v.  Whiteheads,  12  Graft. 
(Va.)  74;  Elk  Fork  Oil,  etc.,  Co.  v.  Foster, 


99  Fed.  495,  39  C.  C.  A.  615.  In  Kirby  t-. 
Kirby,  1  Paige  (N.  Y.)  261,  it  was  held 
that  an  injunction,  a  receiver,  and  a  writ 
of  ne  exeat  marv  all  be  resorted  to  in  the 
same  suit. 

Injunction  incidental  to  receivership  see 
Injunctions,  22  Cyc.  774  note  72,  981  note 
51. 

48.  Columbian  Athletic  Club  v.  State,  143 
Ind.  98,  40  N.  E.  914,  52  Am.  St.  Rep.  407, 
28  L.  R.  A.  727,  holding  that  where  an  in- 
junction is  granted  at  the  instance  of  the 
state  to  restrain  a  corporation  from  violating 
its  charter  and  using  its  property  as  a 
nuisance,  a  receiver  may  be  appointed  in  aid 
of  the  injunction. 

Necessity  to  preserve  property  see  infra. 
II,  B,  10,  f. 

Enforcement  of  judgment  see  infra,  II, 
B,  12. 

49.  Mever  v.  Thomas,  131  Ala.  Ill,  30  So. 
89;  Warren  v.  Pitts,  114  Ala.  65,  21  So.  494; 
American  Freehold  Land  Mortg.  Co.  v.  Tur- 
ner, 95  Ala.  272,  11  So.  211  (where  the 
appointment  at  the  suit  of  a  purchaser  at 
foreclosure,  to  collect  rents,  etc.,  pending  an 
ejectment  suit  by  him,  was  justified  because 
the  remedy  by  attachment  in  favor  of  a  land- 
lord was  not  available  to  him)  ;  Simmons 
Hardware  Co.  v.  Waibel,  1  S.  D.  488,  47 
N.  W.  814,  36  Am.  St.  Rep.  735,  11  L.  R.  A. 
267;  Cotton  v.  Rand,  (Tex.  Civ.  App.  1906) 
92  S.  W^  266. 

50.  Alabama. —  Haves  v.  Jasper  Land  Co., 
147  Ala.  340,  41  So.  909;  Bridafeport  Dev. 
Co.  V.  Tritsch,  110  Ala.  274.  20  So.  16:  Eto- 
wah Min.  Co.  r.  Wills  Vallev  IMin.,  etc..  Co.. 
106  Ala.  492.  17  So.  522;  Roman  r.  Woolfolk. 
98  Ala.  219,  13  So.  212 1  Thompson  r.  Tower 
Mfg.  Co.,  87  Ala.  733,  6  So.  928:  Randle  r. 
Carter,  62  Ala.  95. 

Arizona. — Hallenborg  r.  Cobre  Grande  Cop- 
per Co..  S  Ariz.  329.  74  Pae.  1052. 

Georgia.—  Satferwhite  r.  Beall.  28  Ga.  525. 

TJlinois. —  Sohack  r.  McKey,  97  111.  App. 
460.  100  111.  Apu.  294:  Nusbaum  r.  Locke.  53 
Til..  App.  242;  Gilbert  r.  Block.  51  111.  App. 
516. 

Indiana. —  Stephens  r.  Kaga.  142  Ind.  523, 
[II,  B,  4,  a] 
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a  part  of  or  corollary  to  the  rule  that  in  the  exercise  of  judicial  discretion  upon 
the  application  for  the  appointment  of  a  receiver,  the  appointment  will  not  be 
made  except  in  the  case  of  imperative  necessity/^  while  in  other  cases  it  refers 


41  N.  E.  930,  holding  that  under  a  statute 
providing  for  a  new  trial  in  ejectment  on 
the  applicant  giving  an  undertaking  that  he 
will  pay  all  costs  and  damages  which  shall 
be  recovered  against  him  in  the  action,  if 
plaintiff  in  ejectment  is  entitled  to  the 
crops  sown  by  defendant  after  the  first  trial, 
which  terminated  in  plaintiff's  favor,  plain- 
tiff has  his  remedy  on  the  bond  for  defend- 
ant's conversion  thereof,  and  therefore  a  re- 
ceiver to  take  charge  of  such  crops  should 
not  be  appointed. 

Kentucky. —  Harmon  v.  Kentucky  Coal, 
etc.,  Co.,  21  S.  W.  1054,  15  I^y.  L.  Rep.  12. 

Louisiana. —  Marcuse  v.  GuUett  Gin  Mfg. 
Co.,  52  La.  Ann.  1383,  27  So.  846. 

.Maryland. —  Speights  v.  Peters,  9  Gill  472; 
Crane  c.  Seymour,  3  Md.  Ch.  483. 

Massachusetts. —  Falmouth  Nat.  Bank  r. 
Cape  Code  Ship-Canal  Co.,  166  Mass.  550, 
44  N.  E.  617. 

Michigan. —  Jenks  v.  Horton,  96  Mich.  13, 
55  N.  W.  372. 

Minnesota. —  Rice  v.  St.  Paul,  etc.,'  R.  Co., 
24  Minn.  464. 

New  Jersey. —  Swallow  v.  Swallow,  31 
N.  J.  Eq.  390,  where,  on  a  bill  by  a  beneficiary 
under  a  will  against  other  beneficiaries  for 
an  accounting  and  for  possession,  a  receiver 
will  not  be  appointed  when  complainant  may 
be  given  possession  of  her  portion  of  the  land 
and  may  manage  it  for  herself  and  obtain  a 
decree  for  rent. 

Neil-  York. —  Stern  v.  Shapiro,  etc.,  Co.,  99 
K  Y.  App.  Div.  405,  91  N.  Y.  Suppl.  249; 
Arndt  v.  Williams,  16  How.  Pr.  244. 

Ohio. —  Cincinnati,  etc.,  R.  Co.  v.  Duck- 
worth, 2  Ohio  Cir.  Ct.  518,  1  Ohio  Cir.  Dec. 
618;  Jay  v.  Squire,  5  Ohio  S.  &  C.  PI.  Dec. 
318,  7  Ohio  N.  P.  345. 

Texas. —  American  Tribune  New  Colony 
Co.  V.  Schuler,  34  Tex.  Civ.  App.  560,  79 
S.  W.  370;  Waples-Platter  Co.  v.  Mitchell, 
12  Tex.  Civ.  App.  90,  35  S.  W.  200. 

Washington. —  Ridpath  v.  Sans  Poil,  etc  , 
Ferry,  etc.,  Co.,  26  Wash.  427,  67  Pac.  229. 

United  States. —  Overton  r.  Memphis,  etc., 
R.  Co.,  10  Fed.  866,  3  McCrary  436;  Morri- 
son v.  Buckner,  17  Fed.  Cas.  No.  9,844, 
liempst.  442;  Vose  v.  Reed,  28  Fed.  Cas.  No. 
17,011,  1  Woods  647. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  12. 

In  replevin  by  a  husband  against  his  wife, 
it  was  held  that  a  receiver  pendente  lite 
was  improperly  appointed  on  plaintiff's  affi- 
davit that  defendant  had  departed  from  her 
residence  without  disclosing  where  she  was 
going  and  had  not  returned,  and  that  plain- 
tiff was  unable  to  furnish  a  sufficient  bond 
to  replevin  the  property,  and  the  affidavit  of 
defendant's  sister  that  defendant  took  but  a 
small  valise  with  her  and  that  she  kept  her 
papers  in  a  safety  deposit  box,  and  that 
afRant  did  not  know  whether  they  had  been 
removed,  it  not  being  shown  that  other  avail- 
able remedies  were  inadequate  or  that  a  re- 

[H,  B,  4,  a] 


ceiver  was  necessary  to  preserve  the  prop- 
erty. Libby  v.  Libby,  68  N.  Y.  App.  Div.  15, 
74  N.  Y.  Suppl.  57.  But  see  Hellebush  v. 
Blake,  119  Ind.  349,  21  N.  E.  976,  under  a 
statute  providing  for  the  appointment  of  a 
receiver  when,  in  the  discretion  of  the  court, 
etc.,  "  it  may  be  necessary  to  secure  ample 
justice  to  the  parties."  And  see  infra,  III, 
A,  2,  c. 

Property  in  hands  of  administrator. —  Syl- 
vester r.  Willson,  2  Alaska  325  (where  it  was 
held  that,  the  court  of  probate  having  ample 
power  to  compel  an  administrator  to  account 
and  to  care  for  the  estate,  a  receiver  would 
not  be  appointed)  ;  St.  Louis  Nat.  Bank  v. 
Field,  156  Mo.  306,  56  S.  W.  1095  (refusal 
to  appoint  at  the  instance  of  lien-holders,  to 
collect  rents,  etc.,  where  an  administrator 
had  taken  possession  of  the  land  under  an 
order  of  the  probate  court,  since  the  prop- 
erty was  in  the  care  of  an  officer  liable  on 
his  bond  for  the  lawful  apDlication  of  the 
rents,  etc.)  ;  Patterson  v.  McCunn,  46  How. 
Pr.  (N.  Y.)  182  (which  was  an  action  for 
partition,  the  apparent  title  to  the  property 
being  in  executors  and  trustees  under  a  will 
and  the  right  of  plaintiff  as  heir  not 
being  clear,  it  was  held  that  a  re- 
ceiver would  not  be  appointed  on  the  ground 
of  misconduct,  etc.,  since  on  a  proper  appli- 
cation to  the  surrogate  the  executors  might 
from  time  to  time  be  compelled  to  account 
and  also  upon  proper  proceedings  in  the  su- 
preme court  an  order  might  be  made  requir- 
ing the  proceeds  of  the  estate  from  time  to 
time  to  be  deposited  in  some  suitable  trust 
company).  But  in  Everett  v.  State,  28  Md. 
190,  the  court  appointed  a  receiver  of  prop- 
erty in  the  hands  of  an  administrator  in  a 
proceeding  to  enforce  a  lien  upon  the  personal 
estate  of  a  decedent,  where  the  statute  created 
an  exclusive  remedy  for  the  enforcement  of 
the  lien  which  could  not  be  administered  in 
the  orphans'  court.  See  also  infra,  II,  B, 
10,  h. 

An  assignment  for  the  benefit  of  creditors 

by  a  firm  will  not  preclude  either  member  of 
the  firm  from  resorting  to  a  court  of  equity 
for  the  appointment  of  a  receiver.  Pressley 
V.  Lamb,  105  Ind.  171,  4  N  E.  682. 

Right  to  possession  under  mortgage  see 
Mortgages.  27  Cyc.  1623. 

51.  Arizona. —  Hallenborg  v.  Cobre  Grande 
Copper  Co.,  8  Ariz.  329,  74  Pac.  1052  [af- 
firmed in  200  U.  S.  239,  26  S.  Ct.  236,  50 
L.  ed.  458]. 

Georgia.— Clsij  v.  Clay,  86  Ga.  359,  12 
S.  E.  i064. 

Kentucky. —  Harmon  r.  Kentucky  Coal, 
etc.,  Co..  21  S.  W.  1054,  15  Ky.  L.  Rep. 
12. 

New  York. —  Libbv  v.  Libby,  68  N.  Y.  App. 
Div.  15,  74  N.  Y.  Suppl.  57. 

Ohio. —  Cincinnati,  etc.,  R.  Co.  v.  Dnck- 
worth,  2  Ohio  Cir.  Ct.  518,  1  Ohio  Cir.  Dec. 
618. 
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to  the  entire  want  of  authority  to  apply  the  remedy  in  a  pu,rely  legal  matter  as 
a  substitute  for  a  purely  legal  remedy,^^  or  where  an  execution  on  a  decree  will 
be  sufficient,  when  plaintiff  sues  merely  for  a  money  judgment. A  receiver 
will  not  be  appointed  when  the  party  applying  therefor  has  an  adequate  remedy 
at  law,  or  in  other  words  to  take  the  place  of  a  mere  action  at  law^^*  and  the 
remedy  cannot  be  resorted  to  merely  as  a  substitute  for  an  attachment  at  law  or 
solely  upon  a  ground  which  would  justify  such  attachment,^^  or  in  aid  of  attach- 
ment in  the  absence  of  special  circumstances  showing  impediments  rendering 
the  attachment  inadequate ;  and  even  where,  under  the  statutory  procedure, 
creditors  in  one  action  may  attack  a  sale  made  by  their  common  debtor  as  fraudu- 
lent and  recover  judgment  for  their  several  demands,  plaintiffs  will  not  be  entitled 
to  a  receiver  if  it  appears  that  an  attachment  against  the  debtor  will  afford  com- 
plete and  adequate  relief.^^  In  a  suit  founded  upon  a  statement  of  facts  which 
make  a  case  for  replevin  or  trover,  a  receiver  will  not  be  appointed.^^  It  is  not 
necessary  that  a  party  applying  for  a  receiver  should  exhaust  his  remedies  at 
law.  It  is  sufficient  if  it  appears  that  such  remedies  are  inadequate  or  would 
be  ineffectual,  or  that  the  appointment  of  a  receiver  is  necessary  to  preserve  the 
property  or  fund  or  to  secure  justice  to  the  parties.^^ 

b.  Injunction  or  Attachment.    Where  an  injunction  will  protect  all  the 


United  States. —  Morrison  v.  Buckner,  17 
Fed.  Cas.  No.  9,844,  Hempst.  442. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  12. 

52.  See  infra,  text  and  note  54  et  seq. ; 
and  III,  A. 

Interference  with  title  or  possession  gener- 
ally see  infra,  II,  10. 

53.  Joseph  Dry  Goods  Co.  v.  Hecht,  120 
Fed.  760,  57  C.  C.  A.  64.  See  also  infra,  II, 
B,  7,  c. 

54.  Florida. —  Montgomery  v.  Knox,  20 
Fla.  372. 

Maryland. —  Blain  v.  Everitt,  36  Md.  73; 
Knighton  v.  Young,  22  Md.  359. 

Pennsylvania. —  Schlecht's  Appeal,  60  Pa. 
St.  172. 

South  Carolina. —  Nathans  v.  Steinmeyer, 
57  S.  C.  386,  35  S.  E.  733. 

Texas. —  Wotring  r.  Indemnity  Imp.  Co., 
45  Tex.  Civ.  App.  300,  100  S  W.  358;  Waples- 
Platter  Co.  v.  Mitchell,  12  Tex.  Civ.  App.  90, 
35  S.  W.  200. 

West  Virginia. — Rainey  v.  Freeport  Smoke- 
less Coal,  etc.,  Co..  58  W.  Va.  424,  52  S.  E. 
528. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  12. 

Waiver  of  objection. —  Where  a  corporation 
in  a  bill  filed  by  creditors  alleging  insolvency 
and  praying  for  the  appointment  of  a  receiver 
suffers  the  bill  to  be  taken  pro  confesso,  en- 
ters its  appearance  on  the  day  the  bill  is 
filed,  and  makes  no  objection  to  the  appoint- 
ment, it  is  taken  to  assent  to  the  appoint- 
ment and  it  is  too  late  nine  months  after 
the  receiver  has  taken  nossession  and  car- 
ried on  the  business  to  object  that  plaintiffs 
had  an  adequate  remedy  at  law.  Brown  r. 
Lake  Superior  Iron  Co".,  134  U.  S.  530,  10 
S.  Ct.  604,  33  L.  ed.  1021. 

55.  Alahama. — Smitli-Diramick  Lumber  Co. 
r.  Teague,  119  Ala.  385,  24  So.  4;  Hughes  r. 
Hatchett,  55  Ala.  631,  liohling  that  a  party 
cannot  be  permittcHl  thus  to  get  advantage  of 
the  attachment  laws  against  a  debtor  on  a 
disputed  debt  without  giving  the  bond  re- 


quired by  the  attachment  statutes  for  the 
protection  of  the  adversary  party. 

Georgia. —  See  Spence  v.  Solomons  Co.,  129 
Ga.  31,  58  S.  E.  463. 

Indiana.— Msij  v.  Greenhill,  80  Ind.  124. 

Maryland.— V\il  v.  Dillon,  10  Md.  500,  69 
Am.  Dec.  172  ifollowed  in  Rich  v.  Levy,  16 
Md.  74;  Hubbard  v.  Hubbard,  14  Md.  356]; 
Crane  v.  Seymour,  3  Md.  Ch.  483. 

Ohio. —  Callahan  v.  Consumers  Ice,  etc.. 
Co.,  13  Ohio  Cir.  Ct.  479,  7  Ohio  Cir.  Dec. 
349,  holding  that  the  benefit  of  the  attach- 
ment laws  cannot  be  had  in  this  way. 

Texas. —  City  Nat.  Bank  v.  Dunham,  18 
Tex.  Civ.  App'.  184,  44  S.  W.  605;  Calm  v. 
Johnson,  12  Tex.  Civ.  App.  304,  33  S.  W. 
1000;  Waples-Platter  Co.  v.  Mitchell,  12  Tex. 
Civ.  App.  90,  35  S.  W.  200. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  12. 

At  whose  instance  see  infra,  II,  B,  7. 

56.  Pearce  v.  Jennings,  94  Ala.  524,  10  So. 
511.  But  see  Gassaway  v.  Heidenheimer, 
(Tex.  Civ.  App.  1896)  37  S.  W.  343. 

Statutory  proceedings  are  sometimes  pro- 
vided for  the  appointment  of  a  receiver  and 
sale  of  attached  property.  See  H.  B.  Claflin 
Co.  V.  Gibson,  51  S.  W.*439,  21  Kv.  L.  Rep. 
337. 

57.  Booth  V.  Mohr,  122  Ga.  333.  50  S.  E. 
173.  Compare  Stern  r.  Austern,  120  N.  C. 
107,  27  S.  E.  31. 

58.  Schack  v.  McKev.  100  111.  App.  294,  97 
111.  App.  460. 

59.  Sallee  v.  Soules,  168  Ind.  624,  81  N.  E. 
587;  Chicago,  etc.,  R.  Co.  r.  Kennev,  159 
Tnd.  72,  62  N.  E.  26;  Cowan  r.  Pennsylvania 
Plate  Glass  Co..  184  Pa.  St.  1.  38  Atl.  1075: 
De  Barrera  r.  Frost,  39  Tex.  Civ.  App.  544, 
88  S.  W.  476.  33  Tex.  Civ.  App.  580.  77  S.  W. 
637 ;  Columbia  Nat.  Sand  Dredging  Co.  r. 
Washed  Bar  Sand  Dredging  Co.,  136  Fed. 
710.  The  remdv  must  be  as  practical  and 
eflieiont  to  the  ends  of  justice  and  its  prompt 
administration  as  the  remedy  in  equity. 
Jones  V.  Mutual  Fidelity  Co.,  123  Fed.  506. 
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rights  to  which  the  apphcant  for  the  appointment  of  a  receiver  appears  to  be 
entitled,  a  receiver  will  not  be  appointed;  and  so  where  the  party  may  resort 
to  injunction  or  attachment/^ 

e.  Lis  Pendens.  Where  the  fiUng  of  a  1x8  pendens  will  secure  the  fruits  of 
the  litigation  there  is  no  abuse  of  discretion  in  refusing  an  interlocutory  appoint- 
ment of  a  receiver.®^ 

d.  Bond.    When  every  purpose  of  a  receivership  can  be  effectually  accom- 


60.  Alahama. —  Etowah  Min.  Co.  v.  Wills 
Valley  Min.,  etc.,  Co.,  106  Ala.  492,  17  So. 
522;  American  Freehold  Land  Mortg.  Co.  v. 
Turner,  105  Ala.  520,  17  So.  85.  See  also 
Ft.  Payne  Furnace  Co.  v.  Ft.  Payne  Coal, 
etc.,  Co.,  96  Ala.  472,  11  So.  439,  38  Am.  St. 
Rep.  109. 

Florida. — State  v.  Jacksonville,  etc.,  R.  Co., 
15  Fla.  201,  as  to  appointment  without 
notice. 

Georgia. —  Virginia-Carolina  Chemical  Co. 
V.  Provident  Sav.  L.  Assur.  Soc,  126  Ga.  50, 
54  S.  E.  929. 

Illinois. —  Schack  v.  McKey,  97  111.  App. 
460;  Nusbaum  v.  Locke,  53  111.  App.  242; 
Original  Vienna  Bakery,  etc.,  Co.  v.  Heiss- 
ler,  50  111.  App.  406. 

Indiana. —  Supreme  Sitting  0.  I.  H.  r. 
Baker,  134  Ind.  293.  33  K  E.  1128,  20 
L.  R.  A.  210. 

Iowa. —  French  v.  Gifford,  30  Iowa  148. 

Kentucky. —  Tarvin  v.  Walker's  Creek  Coal, 
etc.,  Co.,  109  Ky.  579,  60  S.  W.  185,  22  Ky. 
L.  Rep.  1473,  holding  that  the  code  provision 
for  the  appointment  of  a  receiver  "  on  the 
motion  of  any  party  to  an  action  who  shows 
that  he  has,  or  probably  has,  a  right  to,  a 
lien  upon,  or  an  interest  in,  any  property  or 
fund,  the  right  to  which  is  involved  in  the 
action,  and  that  the  property  or  fund  is  in 
danger  of  being  lost,  removed  or  materially 
injured,"  applies  only  to  personal  property, 
or  to  property  on  which  plaintiff  appears 
to  have  a  lien  for  the  enforcement  of  some 
legal  demand,  and  that,  even  if  this  were 
not  true,  the  court  would  not  be  authorized 
to  place  land  in  the  hands  of  a  receiver  to 
prevent  defendants  from  trespassing  thereon, 
and  from  confusing  plaintiff's  boundary,  in- 
junction being  the  proper  remedy. 

Maryland. —  Horn  v.  Bohn,  96  Md.  8,  53 
Atl.  576;  Baltimore  City  Brick  Co.  v.  Robin- 
son, 55  Md.  410. 

Montana. —  Hickev  v.  Parrot  Silver,  etc., 
Co.,  25  Mont.  164,  64  Pac.  330  (holding  that 
in  a  suit  by  parties  claiming  title  to  a  mine, 
for  an  injunction  to  restrain  others  and  their 
lessee  from  M^orking  the  mine,  where  the  les- 
see's estate  would  terminate  before  a  final  ad- 
judication of  the  matter  could  be  had,  a  re- 
ceiver could  not  be  appointed  on  the  ground 
that  the  bond  which  would  be  required  on 
granting  the  restraining  order,  suit  on  which 
would  be  the  lessee's  only  remedy,  does  not 
afford  such  lessee  adequate  protection,  since 
it  will  be  presumed  that  the  bond  would  be 
sufficient  to  protect  the  lessee  from  any  loss 
caused  by  the  order)  ;  State  v.  Second  Judi- 
cial Dist.  Ct.,  13  Mont,  416,  34  Pac.  609. 

New  Jersey. —  Laurel  Springs  Land  Co.  v. 
Fougeray,  50  N.  J.  Eq.  756,  26  Atl.  886. 
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jSfeiv  York. —  Waterbury  v.  Merchants' 
Union  Express  Co.,  50  Barb.  157. 

North  Carolina. —  Hanna  v.  Hanna,  89 
N.  C.  68. 

Ohio. —  Cincinnati,  etc.,  R.  Co.  v.  Duck- 
worth, 2  Ohio  Cir.  Ct.  518,  1  Ohio  Cir.  Dec. 
618. 

Washington. —  Brundage  v.  Home  Sav., 
etc.,  Assoc.,  11  Wash.  277,  39  Pac.  666. 

United  States. —  U.  S.  v.  Masich,  44  Fed. 
10;  Vose  v.  Reed,  28  Fed.  Cas.  No.  17,011, 
1  Woods  647.  See  also  Jones  v.  Smith,  40 
Fed.  314. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  12. 

Difficulty  in  ascertaining  damages  for  in- 
jury which  may  be  caused  by  an  injunction 
will  not  require  the  appointment  of  a  re- 
ceiver. Hickey  v.  Parrot  Silver,  etc.,  Co.,  25 
Mont.  164,  64  Pac.  330. 

Inadequacy  of  injunction  —  removal  of 
property.—  Where  the  injunction  might  be 
inadequate  to  protect  against  the  removal 
of  the  property  or  person  out  of  the  juris- 
diction, the  appointment  of  a  receiver  is  ap- 
proved. Moore  Furniture  Co.  v.  Prussing, 
71  111.  App.  666  (where  property  sought  to 
be  reached  by  a  creditor's  bill  was  of  a  kind 
easily  to  be  put  out  of  reach,  and  it  would 
have  been  difficult  to  prove  a  breach  of  an 
injunction)  ;  Simmons  Hardware  Co.  v. 
Waibel,  1  S.  D.  488,  47  N.  W.  814,  36  Am. 
St.  Rep.  755,  11  L.  R.  A.  267  (where  in  a 
suit  to  enjoin  the  use  or  communication  of  a 
secret  code  of  letters,  figures,  etc.,  showing 
the  cost  and  selling  price  of  plaintiff's  goods 
in  copies  of  its  catalogue,  which  code  defend 
ant  acquired  by  collusion  with  one  of  plain- 
tiff's traveling  salesmen,  it  was  held  that  a 
preliminary  injunction  was  not  an  adequate 
remedy,  since  the  code  might  be  taken  beyond 
the  jurisdiction  of  the  court).  See  also  San- 
derson V.  Stockdale,  11  Md.  563;  Mitchell  v. 
Bettman,  25  Barb.  (N.  Y.)  408;  Haywood  v. 
Scarborough,  41  Tex.  Civ.  App.  443,  92  S.  W. 
815. 

61.  Harmon  v.  Kentucky  Coal,  etc.,  Co.,  21 
S.  W.  1054,  15  Ky.  L.  Rep.  12.  Equitable 
attachments  and  injunctions  are  allowed  only 
upon  the  execution  of  an  adequate  bond,  and 
when  such  writs  will  afford  protection  the 
court  should  rarely  appoint  a  receiver. 
Briarfield  Iron  Works  Co.  v.  Foster,  54  Ala. 
622. 

62.  Clay  v.  Clay,  86  Ga.  359,  12  S.  E. 
1064;  Gregory  v.  Gregory,  33  N.  Y.  Super. 
Ct.  1 ;  Bennett  v.  Consolidated  Apex  Min. 
Co..  12  S.  D.  234,  80  K  W.  1078;  Jones  v. 
Smith.  40  Fed.  314,  where  the  court  refused 
to  continue  a  receivership  pending  a  contro- 
versy over  real  estate,  on  the  ground  that 
the  filing  of  a  notice  of  lis  pendens,  etc.> 
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plished  and  the  rights  of  the  parties  as  effectually  protected  by  bond  with  good 
and  sufficient  sureties,  which  the  adverse  party  is  ready  to  furnish,  a  receiver 
will  not  be  appointed. But  in  a  suit  for  a  sale  and  division  of  property,  including 
a  division  of  the  proceeds  of  other  property  already  sold,  in  the  hands  of  one  of 
the  joint  owners,  in  which  the  parties  agree  upon  the  necessity  for  a  receiver, 
but  are  at  variance  as  to  their  shares  upon  a  division,  it  is  proper  that  all  of  the 
property  should  be  turned  over  to  the  receiver  and  an  offer  by  the  party  in  pos- 


would  secure  the  safety  of  complainant's 
rights  as  to  the  corpus  of  the  property,  and 
continued  the  receivership  as  to  rents  and 
profits  already  collected  until  the  conclusion 
of  the  suit  and  required  future  rents  to  be 
secured  by  bond  with  surety.  See  also  Lloyd 
V.  Passingham,  3  Meriv.  697,  36  Eng.  Re- 
print 267,  16  Ves.  Jr.  59,  33  Eng.  Reprint 
906,  as  to  the  suit  being  sufficient  notice  to 
subsequent  purchasers  of  land. 

63.  Georgia. —  Cordele  Ice  Co,  v.  Sims,  120 
Ga.  428,  48  S.  E.  12;  Conquest  i\  Brunswick 
Nat.  Bank,  97  Ga.  500,  25  S.  E.  343;  Still- 
well  D.  Savannah  Grocery  Co.,  88  Ga.  100,  13 
S.  E.  963;  Mayo  v.  McPhaul,  71  Ga.  758, 
holding  that  where  defendants,  in  possession 
of  land,  were  committing  serious  damage  by 
cutting  and  boxing  trees  for  turpentine  pur- 
poses, and  gathering  the  crude  turpentine, 
and  failed  to  comply  with  an  order  to  pro- 
duce their  title  papers,  alleging  that  the  safe 
in  which  they  were  deposited  was  rusted, 
and  could  not  be  immediately  opened,  an  or- 
der granting  an  injunction  and  appointing 
a  receiver,  and  providing  that  the  order 
might  be  vacated  on  defendant's  giving  a  bond 
for  the  eventual  condemnation  money,  was 
reasonable  and  discreet.  But  see  A.  B.  Steele 
Lumber  Co.  v.  Laurens  Lumber  Co.,  92  Ga. 
446,  17  S.  E.  657,  where  upon  the  peculiar 
facts  there  was  no  abuse  of  discretion  in  ap- 
pointing a  receiver  over  the  offer  of  defend- 
ants to  execute  a  bond  in  any  sum  the  court 
might  deem  proper. 

ISIew  Jersey. —  Low  v.  Holmes,  17  N.  J.  Eq. 
148. 

Islew  York. —  Stern  v.  Shapiro,  99  N.  Y. 
App.  Div.  405,  91  N.  Y.  Suppl.  249;  Bu- 
chanan V.  Comstock,  57  Barb.  568. 

0/iio.— Jay  V.  Squire,  5  Ohio  S.  &  C.  PI. 
Dec.  31S,  7  Ohio  N.  P.  345,  holding  that 
where  the  property  involved  was  being  man- 
aged so  as  to  produce  a  large  income  and 
disastrous  consequences  might  result  by  a 
change  of  management,  and  the  parties  would 
be  secured  by  requiring,  the  trustee,  who  was 
managing  the  property  and  who  denied  plain- 
tiff's interest,  to  give  a  bond,  a  receiver 
should  not  be  appointed. 

Virginia. —  See  Virginia,  etc..  Steel,  etc., 
Co.  V.  Wilder,  88  Va.  942,  14  S.  E.  806. 

West  Virginia. —  Grantham  v.  Lucas,  15 
W.  Va.  425. 

England. — ^Huguenin  i\  Baseley,  13  Ves. 
Jr.  105,  9  Rev.  Rep.  148,  276,  SB  Eng.  Re- 
print 234, 

See  42  Cent.  Dig.  t\K  "Receivers,"  §  12, 
Supersedeas  bond  allowed  to  stand  in  lieu 
of  receiver. —  Whore  the  appointment  of  a 
receiver  of  a  corporation  wa^s  superseded  by 
a  bond  given  on  appeal,  it  was  held  that. 


upon  the  determination  in  the  appellate  court 
that  the  appointment  was  not  an  abuse  of 
discretion,  the  receiver  would  not  be  rein- 
stated but  the  bond  would  be  allowed  to 
stand  in  the  place  of  a  receiver.  Oudin,  etc.. 
Fire  Clay  Min.,  etc.,  Co.  v.  Conlan,  38  Wash. 
134,  80  Pac.  283. 

By  statute. — In  South  Carolina  it  was  pro- 
vided by  statute  that  there  should  be  no  re- 
ceiver before  final  judgment  on  the  giving  of 
a  bond  by  defendant,  under  which  it  was 
held  that  where  a  receiver  pendente  lite  was 
appointed  and  the  party  claiming  the  goods 
ofl'ered  a  good  and  sufficient  bond  to  account 
for  and  deliver  them,  etc.,  the  appointment 
was  annulled.  Roberts  v.  Pipkin,  63  S.  C. 
252,  41  S.  E.  300. 

A  bond  which  is  an  inadequate  substitute 
for  a  receiver  and  injunction,  voluntarily 
tendered  between  the  time  the  application  is 
heard  and  the  time  it  is  decided,  should  not 
be  permitted  to  encumber  the  exercise  of  the 
court's  discretion,  other.wise  the  denial  of  the 
application  will  be  held  error.  Thus  in  an 
action  against  an  insurance  company  on  be- 
half of  plaintiffs  and  all  other  creditors  and 
stock-holders,  etc,  such  a  bond  was  volun- 
tarily tendered  conditioned  to  pay  complain- 
ants and  such  others  as  may  be  made  parties 
to  the  bill  the  amount  which  may  be  ad- 
judged to  be  due  them  under  their  respective 
policies  after  the  assets  of  the  company  shall 
first  have  been  exhausted  for  the  payment 
thereof,  and  it  was  held  that  this  was  not 
an  adequate  substitute  for  injunction  and  re- 
ceiver and  the  judgment  denying  the  appli- 
cation was  reversed  with  directions  to  hear 
it  de  novo,  unless  defendant  would  enter 
into  a  bond,  etc.,  of  a  certain  sum  conditioned 
to  pay  whatever  recovery  might  be  had  on  a 
final  decree  in  the  cause  in  behalf  of  any  and 
all  persons  who  should  be  parties  thereto 
when  the  decree  is  rendered.  Harrison  v. 
Cotton  States  L.  Ins.  Co..  78  Ga.  716. 

Liability  as  on  common-law  bond. —  Al- 
though the  court  has  no  power  to  compel  a 
party  to  the  suit  to  execute  such  a  bond,  it 
has  undoubted  authority  to  appoint  a  re- 
ceiver and  if  the  party  chooses  to  execute  the 
bond  rather  than  deliver  property  to  a  re- 
ceiver of  the  court  it  is  his  voluntary  act 
and  the  bond  is  good  at  common  law.  In 
this  respect  he  is  not  to  be  considered  as  a 
receiver  or  officer  of  the  court,  but  as  a 
party  who,  for  a  personal  accommodation,  has 
assumed  a  legal  responsibility,  and  after  re- 
ceiving its  benefits  on  his  part  should  be 
estopped  from  denving  its  legality.  Baker 
r.  Bartol.  7  Cal.  551. 

Bond  as  sufficient  protection  see  infra.  IT, 
B.  10.  i,  note  28, 
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session  of  the  proceeds  of  sale  to  give  a  bond  is  no  reason  for  allowing  him  to  retain 
in  his  possession  more  of  the  fund  than  he  is  unquestionably  entitled  to.^* 

5.  Pendency  of  Cause  —  a.  Rule  Requiring.  The  general  rule  is  that  a  receiver 
cannot  be  appointed  except  in  a  pending  cause, ^  and  under  statutory  authority 
for  the  appointment  of  a  receiver  by  the  court  or  a  judge  thereof  in  which  an 
action  is  pending  or  has  been  passed  to  judgment  an  appointment  before  the  com- 
mencement of  the  action  is  held  to  be  void/^  whether  made  in  term-time  or 
vacation/^ 

t).  Application  of  Rule  —  (i)  Before  Filing  of  Bill  or  Complaint. 
Pursuant  to  the  general  rule  therefore  before  the  filing  of  a  bill  which  is  the  com- 
mencement of  the  suit/^  or  of  a  complaint  where  such  fihng  is  the  commencement 
of  the  action  under  the  code,  an  order  appointing  a  receiver  cannot  be  made,^^ 
and  if  so  made  it  is  held  to  be  void.'^^    The  mere  filing  of  a  petition  for  the 


Termination  of  receivership  see  infra, 
III,  K. 

64.  Whitley  Berry,  105  Ga.  251.  31  S.  E. 
171. 

65.  Alabama. — •  Crowder  v.  Moone,  52  Ala. 
220. 

California. — Murray  v.  Los  Angeles  County 
Super.  Ct.,  129  Cal.  628,  62  Pac.  191;  In  re 
French  Bank  Case,  53  Cal.  495. 

Colorado. —  People  v.  Denver  Dist.  Ct.,  33 
Colo.  293,  80  Pac.  908;  Jones  v.  Leadville 
Bank,  10  Colo.  464,  17  Pac.  272. 

Georgia. —  Stone  v.  Wetmore,  42  Ga.  601. 

Idaho. —  Gold  Hunter  Min.,  etc.,  Co.  v. 
Holleman,  3  Ida.  99,  27  Pac.  413. 

Indiana. —  Winona,  etc..  Traction  Co.  v. 
Collins,  162  Ind.  693.  69  N.  E.  998;  Alexan- 
dria Gas  Co.  r.  Irish,  152  Ind.  535,  53  N.  E. 
762;  State  r.  Union  Nat.  Bank,  145  Ind. 
537,  44  N.  E.  585,  57  Am.  St.  liep.  209; 
Pressley  v.  Harrison,  102  Ind.  14,  1  N.  E. 
188;  Dale  v.  Kent,  58  Ind.  584. 

Kansas.— Guj  v.  Doak,  47  Kan.  236,  366, 
27  Pac.  968. 

Michigan. —  Jones  v  Schall,  45  Mich.  379, 
8  N.  W.  68. 

Mississippi. —  Barber  v.  Mainer.  71  Miss. 
725,  15  So.  890;  Hardy  i\  McClellan,  53 
Miss.  507. 

NeiD  York. —  People  v.  New  York,  19  How. 
Pr.  289. 

OMo.— Dwelle  v.  Hi-nde,  18  Ohio  Cir.  Ct. 
618,  8  Ohio  Cir.  Dec.  177. 

West  Virginia. —  Baltimore  Bargain  House 
V.  St.  Clair,  58  W.  Va.  565,  52  S.  E.  660; 
Rainev  r.  Freeport  Smokeless  Coal,  etc.,  Co., 
58  W.  Va.  424  52  S.  E.  528. 

United  States. —  In  re  Brant,  96  Fed.  257. 

England.— Ex  p.  Whitfield,  2  Atk.  315, 
26  En.£r.  Reprint  592,  before  the  Judicature 
Act.  Compare  Grimston  r.  Turner,  22  L.  T. 
Rep.  N.  S.  292,  18  Wkly.  Rep.  724. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  5. 

An  order  to  show  cause  why  a  receiver 
should  not  be  appointed  served  before  the 
commencement  of  the  suit  is  irregular  and 
the  motion  will  be  denied  on  that  ground, 
the  objection  having  been  taken  prelimi- 
narily. Kattenstroth  v.  Astor  Bank,  2  Duer 
(N.  Y.)  632. 

Presumptions.—  Where  the  record  of  a  case 
shows  that  a  receiver  was  appointed  on  the 
same   day  on   which   the   action  was  com- 
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menced  therefor,  it  will  be  presumed  that 
each  was  done  in  its  proper  order.  Elwood 
r.  Greenleaf  First  Nat.  isank,  41  Kan.  475, 
21  Pac.  673. 

66.  Popp  V.  Daisy  Gold  Min.  Co.,  27  Utah 
83,  74  Pac.  426,  holding  that  an  understand- 
ing between  counsel  and  the  court  that  an 
order  appointing  a  receiver,  entered  prior  to 
the  commencement  of  the  action,  should  not 
take  effect  imtil  after  its  commencement,  will 
not  validate  the  appointment. 

67.  Harwell  v.  Potts,  80  Ala.  70;  State  v. 
Union  Nat.  Bank,  145  Ind.  537,  44  N.  E. 
585,  57  Am.  St.  Rep.  209;  Pressley  v.  Lamb, 
105  Ind.  171,  4  N.  E,  682;  Pressley  v.  Harri- 
son, 102  Ind.  14,  1  N.  E.  188;  Guy  v.  Doak, 
47  Kan.  236,  366,  27  Pac.  968;  Baltimore 
Bargain  House  r.  St.  Clair,  58  W.  Va.  565, 
52  S.  E.  660. 

68.  Crowder  v.  Moone,  52  Ala.  220;  Jones 
v.  Schall,  45  Mich.  379,  8  N.  W.  68;  Mer- 
chants', etc.,  Nat.  Bank  v.  Kent  Cir.  Judge, 
43  Mich.  292,  5  N.  W.  627 ;  Barber  v.  Manier, 
71  Miss.  725,  15  So.  890.  But  see  Universal 
Sav.,  etc.,  Co.  v.  Stoneburner,  113  Fed.  251, 
51  C.  C.  A.  208. 

69.  Gold  Hunter  Min.,  etc.,  Co.  v.  Holle- 
man, 3  Ida.  99.  27  Pac.  413. 

70.  Gold  Hunter  Min.,  etc.,  Co.  v.  Holle- 
man, 3  Ida.  99,  27  Pac.  413;  Jones  r.  Schall, 
45  Mich.  379.  8  N.  W.  68;  Smith  v.  Ely,  etc., 
Dry  Goods  Co.,  79  Miss.  266,  30  So.  653; 
Barber  v.  Manier,  71  Miss.  725,  15  So.  890. 
Compare  Scott  v.  Cox,  30  Tex.  Civ.  App.  190, 
70  S.  W.  802,  holding  that  the  appointment 
of  a  receiver,  without  notice,  and  before  filing 
of  petition,  to  take  charge  of  property,  in  a 
suit  to  subject  it  to  a  lien,  is  no  ground  for 
reversing  the  judgment;  motion  to  vacate  the 
receivership  not  having  been  made,  and  it 
appearing  the  property  was  subject  to  the 
lien,  and  was  applied  by  the  court  to  its 
satisfaction. 

By  chancellor  in  vacation. —  In  general. — 
An  order  appointing  a  receiver  made  by  the 
chancellor  in  vacation  before  the  filing  of  the 
bill  has  been  held  to  be  void.  Harwell  v. 
Potts,  80  Ala.  70;  Crowder  v.  Moone,  52  Ala. 
220;  Merchants',  etc.,  Nat.  Bank  v.  Kent 
Cir.  Judge,  43  Mich.  292,  5  N.  W.  627. 

Appointment  on  hill  and  anstoer. — An  or- 
der appointing  a  receiver  signed  by  a  circuit 
judge  at  chambers  in  another  district  on 
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appointment  of  a  receiver  before  the  filing  of  a  bill  or  complaint  or  the  issue  of 
process  will  not  authorize  such  appointment.''^ 

(ii)  Process  or  Appearance.  Under  the  rule  requiring  a  suit  to  be 
pending,  the  statute  which  makes  the  issuance  of  process  necessary  to  the  com- 
mencement of  an  action  applies.''^  But  where  the  judge  is  empowered  to  appoint 
a  receiver  in  vacation  and  the  complaint  is  filed  and  voluntary  appearance  of 
defendant  entered  in  vacation,  the  suit  is  held  to  be  pending  at  and  from  the 
time  of  such  appearance  for  the  purpose  of  the  appointment  of  a  receiver.''^ 

(ill)  When  Main  Object  of  Suit  Fails.  If  the  main  object  of  the  suit 
fails, or  the  court  has  no  jurisdiction  of  the  subject-matter  of  the  main  relief 
sought,  a  receiver  cannot  be  appointed. '^^ 

(iv)  Upon  Dismissal  by  Plaintiff.  Upon  a  dismissal  of  his  suit  by 
plaintiff  there  is  no  cause  pending  and  the  subsequent  appointment  of  a  receiver 
in  such  dismissed  cause  at  the  instance  of  defendant  is  erroneous. '^^ 

6.  Character  of  Remedy  as  Incidental  to  Other  Relief  —  a.  Rule  Stated. 
It  is  well  settled  as  a  general  rule  that  the  appointment  of  receivers  is  an  ancillary 
remedy  in  aid  of  the  primary  object  of  a  htigation  between  the  parties,"  and  such 


presentation  to  him  of  bill  and  answer  (tlie 
latter  joining  in  the  prayer  for  a  receiver), 
which  have  not  been  filed,  to  take  effect  when 
the  pleadings  and  order  are  filed  with  the 
clerk,  becomes  efiective  on  such  filing.  Horn 
V.  Pere  Marquette  R.  Co.,  151  Fed.  626. 

71.  Winona,  etc.,  Traction  Co.  v.  Collins, 
162  Ind.  693,  69  N.  E.  998;  Hardy  v.  Mc- 
Clellan,  53  Miss.  507;  Anonymous,  1  Atk. 
578,  26  Eng.  Reprint  363.  See  also  Ex  p. 
Mountfort,  15  Ves.  Jr.  445,  33  Eng.  Reprint 
822. 

72.  Alexandria  Gas  Co.  v.  Irish,  152  Ind. 
535,  53  N.  E.  762;  Dwelle  v.  Hinde,  18  Ohio 
Cir.  Ct.  618,  8  Ohio  Cir.  Dec.  177.  But  see 
infra,  II,  B,  8,  a. 

To  compel  appearance  see  infra,  II,  B,  8, 
b,  note  30. 

Notice  dispensed  with  see  infra,  III,  D,  5. 

73.  Mauch  Chunk  First  Nat.  Bank  v.  U.  S. 
Encaustic  Tile  Co.,  105  Ind.  227,  4  K  E. 
846;  Pressley  v.  Lamb,  105  Ind.  171,  4  N.  E. 
682. 

Defective  service  and  appearance. —  It  has 
been  held  that  there  may  be  a  pending  action 
so  as  to  authorize  the  appointment  of  a  re- 
ceiver, although  the  notice  of  service  is  de- 
fective and  defendant  had  entered  a  special 
appearance.  Hellebush  v.  Blake,  119  Ind. 
349,  21  N.  E.  976. 

Power  of  judge  in  vacation  see  Judges,  23 
Cyc.  554. 

74.  People  v.  Denver  Dist.  Ct.,  33  Colo. 
293,  80  Pac.  908;  Robison  v.  Cleveland  City 
R.  Co.,  7  Ohio  S.  &  C.  PI.  Dec.  312,  5  Ohio 
N.  P.  293  (where  the  suit  for  dissolution  of 
a  corporation  could  not  be  maintained  under 
a  statute  providing  a  particular  method  for 
such  relief)  ;  Goebel  r.  Tierancourt  Brewing 
Co.,  2  Ohio  S.  &  C.  PI.  Dec.  377,  7  Ohio  N.  P. 
230.  But  in  Goldsmith  v.  Fletcheimer,  28 
S.  W.  21,  16  Ky.  L.  Rep.  433,  it  was  held 
that  where  creditors  petitioned  for  the  can- 
cellation of  a  deed  of  assignment  and  inci- 
dentally for  tlie  appointment  of  a  receiver, 
the  mere  denial  of  the  substantial  relief  would 
not  prevent  a  chMucellor  from  appointing  a 
receiver  to  take  the  funds  from  the  assignee's 


control  if  the  facts  warranted  it,  it  appearing 
that  the  facts  in  this  case  were  considered 
sufficient  to  justify  the  court  in  removing  the 
assignee. 

No  cause  of  action  stated  see  infra.  III,  B, 
2,  a. 

Duration  of  receivership  see  infra.  III,  K. 

75.  People  i\  Weigley,  155  111.  491,  40  N.  E. 
300 ;  Hopper  i\  Davies,  70  111.  App.  682 ;  Gil- 
lespie V.  Illinois  Steel  Co.,  6^  111.  App.  594; 
Grand  Rapids  School  Furniture  Co.  v.  Pike 
County  School  Dist.  No.  29,  102  Ky.  556,  44 
S.  W.  98,  19  Ky.  L.  Rep.  1610;  Condon  v. 
Mutual  Reserve  Fund  Life  Assoc.,  89  Md.  99, 
42  Atl.  944,  73  Am.  St.  Rep.  169,  44  L.  R.  A. 
149;  Schacht  V.  Eschbacher,  7  Pa.  Dist.  437, 
discharging  a  rule  to  show  cause  why  a  re- 
ceiver should  not  be  appointed  on,  and  sus- 
taining a  demurrer  to,  a  bill  seeking  the  sale 
of  a  tug  boat  and  a  division  of  the  proceeds, 
the  jurisdiction  of  admiralty  being  held  ex- 
clusive. 

Order  void. —  An  interlocutory  appointment 
of  a  receiver  in  such  a  case  is  not  merely 
irregular  but  void.  People  v.  Denver  Dist. 
Ct.,  33  Colo.  293,  80  Pac.  908;  People  r. 
Weigley,  155  111.  491.  40  N.  E.  300. 

76.  Dale  r.  Kent,  58  Ind.  584.  See  also 
infra.  III,  K,  2,  b. 

77.  California. —  Murray  r.  Los  Angeles 
Countv  Super.  Ct.,  129  Cal.  628,  62  Pac.  191; 
French  Bank  Case,  53  Cal.  495,  550.  Pro- 
visional remedv  under  the  code,  Kreling  r. 
Kreling,  118  Cal.  421.  50  Pac.  549. 

Indiana. — -Sheridan  Brick  Works  r.  Marion 
Trust  Co.,  157  Ind.  292,  61  N.  E.  666,  87  Am. 
St.  Rep.  207;  Hav  v.  McDaniel,  26  Ind,  App. 
683,  60  N.  E,  729. 

Kentncl-y. —  Goldsmith  r.  Fletcheimer,  28 
S.  W.  21,  16  Ky.  L,  Rep.  433. 

Lonifiiana. —  Saxon  r.  Southwestern  Brick, 
etc.,  Mfg.  Co.,  113  La.  637.  37  So.  540. 

Man/land. — State  l\  Northern  Cent.  R.  Co,, 
18  Md.  103. 

Xchras7<-a. —  Smilev  r.  Sioux  Beet  Svrup 
Co.,  71  Nebr.  581,  90  N.  W.  263.  101  N.  W. 
253 :  Mann  v.  German-American  Tnv.  Co.,  70 
Nebr.  454,  97  N.  W.  600;  Vila  r.  Grand 
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relief  must  be  germane  to  the  principal  suit;  and  a  suit  cannot  be  maintained 
under  this  general  rule  where  the  appointment  of  a  receiver  is  the  sole  primary- 
object  of  the  suit  and  no  cause  of  action  or  ground  for  equitable  relief  otherwise 
is  stated/^  although,  on  the  other  hand,  the  appointment  may  be  a  part  of  the 
relief  asked  in  a  complaint  in  an  action  of  the  class  in  which  receivers  may  be 
appointed. 

b.  Application  of  and  Exceptions  to  Rule  —  (i)  In  General.  Thus  in 
applying  the  general  rule  it  is  held  that  a  court  of  equity  cannot  appoint  a  receiver 
for  a  concern  merely  for  the  purpose  of  preventing  its  creditors  from  maintaining 
actions  against  it  for  the  recovery  of  their  demands,     and  that  an  insolvent 


Island  Electric  Light,  etc.,  Co.,  68  Nebr.  222, 
94  N.  W.  13'6,  97  N.  W.  613,  110  Am.  St. 
Eep.  400,  63  L.  R.  A.  791  (referring  par- 
ticularly to  appointments  at  the  instance  of 
private  parties)  ;  Chadron  Banking  Co.  v. 
Mahoney,  43  Nebr.  214,  61  N.  W.  594. 

Ohio. —  Cincinnati,  etc.,  R.  Co.  v.  Sloan,  31 
Ohio  St.  1 ;  Callahan  v.  Consumers  Ice.  etc., 
Co.,  13  Ohio  Cir.  Ct.  479,  7  Ohio  Cir.  Dec. 
349;  Cincinnati,  etc.,  R.  Co.  v.  Duckworth, 
2  Ohio  Cir.  Ct.'  518,^1  Ohio  Cir.  Dec.  618; 
North  Fairmount  Bide,  etc.,  Co.  r.  Rehn,  8 
Ohio  S.  &  C.  PI.  Dec.  594,  6  Ohio  N.  P.  185; 
Robison  r.  Cleveland  Citv  R.  Co..  7  Ohio 
S.  &  C.  PI.  Dec.  312,  5  Ohio  N.  P.  293;  Jav 
V.  Squire,  5  Ohio  S.  &  C.  PI.  Dec.  318,  7 
Ohio  N.  P.  345. 

Tennessee. —  Slover  v.  Coal  Creek  Coal  Co., 
113  Tenn.  421,  82  S.  W.  1131,  106  Am.  St. 
Rep.  851,  68  L.  R.  A.  52. 

Texas. —  Farwell  v.  Babcock,  27  Tex.  Civ. 
App.  162,  65  S.  W.  509;  People's  Inv.  Co.  v. 
Crawford,  (Civ.  App.  1898)  45  S.  W.  738; 
Espuela  Land,  etc.,  Co.  v.  Bindle,  5  Tex.  Civ. 
App.  18,  23  S.  W.  819. 

West  Virginia. — Rainey  v.  Freeport  Smoke- 
less Coal,  etc.,  Co.,  58  W.  Va.  424,  52  S.  E. 
528,  under  the  statute  providing  expressly 
for  the  appointment  of  a  receiver  by  a  court 
of  equity  in  any  proper  case  pending  thereiuL^ 
etc. 

United  States. —  Hutchinson  v.  American 
Palace-Car  Co.,  104  Fed.  182;  Brassey  v.  New 
York,  etc.,  R.  Co.,  19  Fed.  663. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  3. 

An  appointment  after  judgment  to  carry 
the  judgment  into  effect  is  not  merely  an- 
cillary. Havemeyer  v.  San  Francisco  Super. 
Ct.,  84  Cal.  327,  24  Pac.  121,  18  Am.  St. 
Rep.  192,  10  L.  R.  A.  627. 

78.  Hardy  v.  Abbott,  32  Tex.  Civ.  App.  66, 
73  S.  W.  1079. 

79.  Alalama. —  Harwell  v.  Potts,  80  Ala. 
70. 

California. — Murray  v.  Los  Angeles  County 
Super.  Ct.,  129  Cal.  628,  62  Pac.  191  [quot- 
ing French  Bank  Case,  53  Cal.  495,  where  it 
is  said  that  there  is  no  such  thing  as  a  suit 
brought  distinctively  for  the  mere  appoint- 
ment of  a  receiver]. 

Connecticut. —  Barber  v.  Mexico  Inter- 
national Co.,  73  Conn.  587,  48  Atl.  758. 

Indiana. —  Winona,  etc..  Traction  Co.  v. 
Collins,  162  Ind.  693,  69  N.  E.  998;  State 
V.  Union  Nat.  Bank,  145  Ind.  537,  44  N.  E. 
585,  57  Am.  St.  Rep.  209. 
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Kansas. —  Hottenstein  v.  Conrad,  9  Kan. 
435. 

Michiqan. —  Jones  r.  Schall,  45  Mich.  379, 
8  N.  W.  68. 

Missouri. —  .State  v.  Ross,  122  Mo.  435,  25 
S.  W.  947,  23  L.  R.  A.  534. 

Nebraska. —  Vila  v.  GTand  Island  Electric 
Light,  etc.,  Co.,  68  Nebr.  222,  94  N.  W.  136, 
97  N.  W.  613,  110  Am.  St.  Rep.  400,  63 
L.  R.  A.  791;  Mann  v.  German- American  Inv. 
Co.,  70  Nebr.  454,  97  N.  W.  600. 

Neio  Jersey. —  See  Bilder  v.  Robinson, 
(Ch.  1907)  67  Atl.  828. 

Nevy  York. —  Mabon  v.  Ongley  Electric  Co., 
150  N.  Y.  196,  50  N.  E.  805. 

Ohio. — Callahan  v.  Consumers  Ice,  etc.,  Co., 
13  Ohio  Cir  Ct.  479,  7  Ohio  Cir.  Dec.  349; 
Cincinnati,  etc.,  R.  Co.  v.  Duckworth,  2  Ohio 
Cir.  Ct.  518,  1  Ohio  Cir.  Dec.  618. 

Tennessee. —  Slover  v.  Coal  Creek  Coal  Co., 
113  Tenn.  421,  82  S.  W.  1131,  106  Am.  St. 
Rep.  851,  68  L.  R.  A.  852. 

West  Virginia. —  Baltimore  Bargain  House 
V.  St.  Clair,  58  W.  Va.  565,  52  S.  E.  660; 
Rainev  r.  Freenort  Smokeless  Coal,  etc.,  Co., 
58  W.  Va.  424,  52  S.  E.  528. 

United  States. —  Hutchinson  v.  American 
Palace-Car  Co..  104  Fed.  182,  holding  that 
a  court  of  equity  of  the  domicile  of  a  corpora- 
tion would  not  appoint  a  receiver  on  a  bill 
filed  by  a  minority  of  stock-holders  merely 
in  order  that  such  receiver  might  appear  and 
represent  the  corporation  in  litigation  in- 
stituted by  complainants  in  a  court  of  an- 
other district.  See  also  Gutterson  v.  Leb- 
anon Iron,  etc.,  Co.,  151  Fed.  72. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  3. 

"A  suit  actually  commenced  and  pending  " 
that  will  support  the  appointment  of  a  re- 
ceiver must  be  one  for  relief  that  could  be 
litigated  between  the  parties  even  if  the  ap- 
plication for  the  appointment  be  denied. 
Mann  v.  German-American  Inv.  Co.,  70  Nebr. 
454,  97  N.  W.  600. 

80.  State  v.  Union  Nat.  Bank  145  Ind. 
537,  44  N.  E.  585,  57  Am.  St.  Rep.  209; 
Newell  i\  SchuU,  73  Ind.  241,  which  was  a 
suit  for  the  foreclosure  of  a  mortgage  with 
a  prayer  for  a  receiver  as  a  part  of  the  final 
relief.  But  see  Chadron  Banking  Co.  V. 
Mahoney.  43  Nebr.  214,  61  N.  W.  594;  infra, 
II.  B,  12,  a,  note  47. 

81.  Smilev  v.  Sioux  Beet  Syrup  Co.,  71 
Nebr.  581,  99  N.  W.  263,  101  N.  W.  253; 
Vila  V.  Grand  Island  Electric  Light,  etc.,  Co., 
68  Nebr.  222,  94  N.  W.  136,  97  N.  W.  613, 
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debtor  cannot  take  refuge  in  a  chancellor's  decree,  on  his  or  its  own  application, 
and  obtain  protection  against  pursuing  creditors  by  such  a  rernedy.^"  To  employ 
that  extraordinary  remedy  as  a  means  by  which  to  indefinitely  prolong  by  aid 
of  a  friendly  receiver  the  substantial  control  of  the  managing  body  of  an  insolvent 
private  corporation  over  its  assets  and  business  can  be  justified,  in  the  absence 
of  statutory  authority,  by  circumstances  only,  if  there  can  be  any,  that  most 
unequivocally  demand  such  action,  or  by  the  consent  of  all  parties  in  interest.*^ 
The  general  rule,  however,  is  subject  to  exceptions,  some  of  which  seem  well 
defined  while  others  amount  to  a  repudiation  of  the  rule  itself  under  the  particular 
circumstances  and  create  a  practical  conflict  o|  authority.      And  so  it  has  been 


110  Am.  St.  Rep.  400,  63  L.  R.  A.  791; 
Matter  of  Atlas  Iron  Constr.  Co.,  38  K  Y. 
Suppl.  172,  2  N.  Y.  Annot.  Gas.  124  (as  to 
such  an  order  on  the  petition  of  a  corpora- 
tion) ;  Moss  Nat.  Banlv  y.  Lakeside  Co.,  19 
Ohio  Cir.  Ct.  365,  10  Ohio  Cir.  Dec. 
542;  Gutterson  v.  Lebanon  Iron,  etc.,  Co., 
151  Fed.  72  (where  it  was  said  that  a  man- 
aging receivership  of  a  private  business  cor- 
poration is  never  undertaken  except  with  a 
view  of  winding  up  its  affairs  and  the  sale 
of  its  property,  the  business  being  taken  over 
and  continued  in  order  that  the  whole  may 
be  disposed  of  in  the  end  as  a  going  concern, 
and  therefore  the  court  doubted  its  authority 
to  entertain  a  bill  by  general  creditors  of 
an  insolvent  corporation,  the  sole  purp6se  of 
which  was  to  have  receivers  appointed  and 
stave  off  lien  creditors,  there  being  no  statute 
in  the  state  to  wind  up  the  corporation,  but 
as  there  was  a  prayer  in  the  bill  that  plain- 
tiff's debt  might  be  ascertained  and  decreed 
to  be  paid,  to  effect  which  a  sale  might  be 
necessary,  and  the  bill  being  confessed  and 
no  one  seeming  to  question  it,  the  court  as- 
sumed that  jurisdiction  was  complete  for  the 
further  purposes  of  the  suit). 

82.  Arkansas. —  Wormser  r.  Merchants' 
Nat.  Bank,  49  Ark.  117,  4  S.  W.  198,  as  to 
impropriety  of  appointment  for  corporation 
Under  bill  by  it. 

Colorado. — Jones  v.  Leadville  Bank,  10 
Colo.  464,  17  Pac.  272. 

Illinois. —  Gillespie  v.  Illinois  Steel  Co.,  62 
111.  App.  594. 

Louisiana. —  In  re  Moss  Cigar  Co.,  50  La. 
Ann.  789,  23  So.  544. 

Michigan. —  Kimball  v.  Goodburn,  32  Mich. 
10. 

Mississippi. —  Whitney  r.  Greenville  Bank, 
71  Miss.  1009,  15  So.  33,  23  L.  R.  A.  531, 
appointment  void. 

Missouri. —  8tate  v.  Ross.  122  Mo.  435,  25 
S.  W.  947,  23  L.  R.  A.  534,  appointment 
void. 

United  States.— Hugh  v.  McRae,  12  Fed. 
Cas.  No.  6,840,  Chase  466,  holding  that  the 
fact  that  a  corporation  is  insolvent  will  not 
authorize  it  to  apply  to  a  court  of  equity 
for  a  receiver  to  wind  up  its  affairs;  that 
such  appointment  will  only  be  made  at  the 
instance  of  a  creditor. 

See  42  Cent.  Dig-,  tit.  "  Receivers,"  §  3. 

Courts  do  not  sit  to  conduct  private  busi- 
ness about  which  there  is  no  controversy. 
Gillesnie  v.  Illinois  Steel  Co.^  62  111.  App. 
594. 


83.  Peter  v.  Farrel  Foundry,  etc.,  Co.,  53 
Ohio  St.  534,  42  N.  E.  690. 

84.  Wabash,  etc.,  R.  Co.  v.  Central  Trust 
Co.,  23  Fed.  513,  involved  an  application  by 
a  railroad  company  mortgagor  whose  prop- 
erty was  burdened  with  a  variety  of  encum- 
brances and  obligations,  the  railroad  running 
through  several  states  and  the  property 
being  split  up  into  fragments,  the  aggre- 
gate value  of  which  would  be  as  nothing 
compared  with  the  value  of  the  property  in- 
tact, and  upon  the  question  whether  two  days 
before  a  default  the  various  rights  of  attack 
would  arise  in  different  parts  of  the  terri- 
tory the  court  might  anticipate  them  and 
take  possession  of  the  property  and  preserve 
it  intact,  the  court  assumed  the  authority  to 
act  upon  the  ground  that  the  value  of  the 
property  lay  chiefly  in  keeping-  it  together 
and  that  a  refusal  to  appoint  a  receiver 
would  result  in  its  disintegration  and  a  con- 
sequent destruction  of  the  security.  This  is 
an  extreme  case  and  the  decision  is  opposed  to 
those  already  cited  in  this  section  and  has 
been  characterized  as  sui  generis,  and  as 
being  without  the  support  of  any  source  of 
equity  jurisdiction  and  without  precedent. 
State  V.  Ross,  122  Mo.  435,  25  S.  W.  947. 
23  L.  R.  A.  534,  in  which  case  Brassey  r. 
New  York,  etc.,  R.  Co.,  19  Fed.  663  (cited 
infra,  note  85),  is  distinguished  from  the 
case  criticized  in  that  the  action  in  the  former 
was  brought  by  the  bondholders  against  the 
corporation.  In  Quincy,  etc.,  R.  Co.  r. 
Humphreys,  145  U.  S.  82,  12  S.  Ct.  787, 
36  L.  ed.  632,  the  propriety  of  the  appoint- 
ment of  a  receiver  under  the  circumstances 
of  the  case  of  Wabash,  etc.,  R.  Co.  Central 
Trust  Co.,  supra,  was  raised  but  the  court 
held  that  the  question  was  not  properly 
before  it  and  refused  to  decide  it.  See  also 
where  suits  for  the  appointment  of  re- 
ceivers of  corporations  were  brought  by  the 
corporations,  but  the  question  here  was  not 
discussed:  Leigh  r.  National  Hollow  Brake- 
Beam  Co.,  224  ' Til.  76,  79  N.  E.  318:  New 
England  R.  Co.  r.  Carnegie  Steel  Co.,  75 
Fed.  54,  21  C.  C.  A.  210  (where  the  bill 
alleged  that  the  corporation  was  insolvent, 
and  that  its  system  was  in  danger  of  being 
broken  up,  and  asked  no  final  relief,  and  no 
relief  except  the  appointment  of  receivers  to 
hold  the  system  intact,  and  to  protect  the 
corporation  against  its  creditors  and  the 
court  said  it  was  one  of  those  anomalous 
proceedings,  so  common  in  such  cases,  which 
the  supreme  court  has  never  formnllT  ap- 
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held  that  while,  as  a  rule,  a  mortgagee  cannot  ask  relief  until  his  mortgage  debt 
is  due,  nevertheless  he  may  come  into  a  court  of  equity  before  that  time  and 
ask  for  an  injunction  and  receiver  to  prevent  the  subject-matter  of  his  mortgage 
from  being  impaired  or  wasted/^  unless  the  equity  of  the  bill  is  fully  met  by  the 


proved  or  disapproved,  and  which  have  been 
tolerated  on  account  of  the  public  and  general 
interests  involved,  for  which  legislatures  have 
given  no  protection  under  such  emergen- 
cies; that  occasional  criticism  has  been  ex- 
pressed against  the  courts  for  retaining 
proceedings  of  this  class^  but  that,  as  was 
usual  under  such  circumstances,  no  formal 
objections  appeared  to  have  been  brought  to 
the  attention  of  the  court  in  this  case)  ; 
Cleveland,  etc.,  E.  Co.,  v.  Knickerbocker  Trust 
Co.,  64  Fed.  623.  But  it  has  been  held  that 
the  court  will  not  entertain  a  bill  filed 
by  such  a  corporation  against  its  creditors 
and  at  once  without  notice  place  the  prop- 
erty in  the  hands  of  one  or  more  of  the 
directors  whose  management  has  been  unsuc- 
cessful. Atkins  V.  Wabash,  etc.,  K.  Co.,  29 
Fed.  161.    See  also  infra,  II,  C. 

In  suit  for  removal  of  officers. —  In  Clarke 
17.  Central  R.,  etc.,  Co.,  54  Fed.  556,  it  was 
held  that  in  a  suit  to  oust  directors  illegally 
chosen  in  which  a  receiver  is  appointed  to 
preserve  the  property  until  it  can  be  turned 
over  to  legally  elected  olFicers,  such  receiver 
may  be  continued  at  the  instance  of  the 
legally  elected  officers  and  this,  although  the 
corporation  is  not  insolvent  in  a  technical 
sense  but  only  embarrassed  and  its  credit 
impaired,  in  order  to  preserve  the  value  of 
the  property  by  providing  a  means  for  its 
operation  as  an  entire  system  and  although 
the  continuance  of  the  receiver  is  the  ulti- 
mate relief  asked. 

Fraud,  neglect,  or  misconduct  of  trustee. — 
A  receiver  may  be  appointed  in  any  case, 
where  it  appears  to  be  necessary,  by  reason 
of  tlie  fraud,  misconduct,  or  neglect  of  a 
trustee,  to  collect  and  preserve  the  funds 
belonging  to  a  cestui  que  trust.  Eastman  v. 
Savings  Bank,  58  N.  II.  421,  which  was  a 
suit  by  depositors  of  a  bank  for  the  appoint- 
ment of  a  receiver  to  collect  moneys  due  from 
some  of  defendants  to  defendant  bank. 

85.  Rose  V.  Bevan,  10  Md.  466  69  Am. 
Dec.  170;  Clagett  v.  Salmon,  5  Gill  &  J. 
(Md.)  314;  Long  Dock  Co.  r.  Mallery,  12 
N.  J.  Eq.  431;  Brassey  v.  New  York,  etc., 
R.  Co.,  19  Fed.  663.  It  has  been  held  that 
a  bill  may  be  filed  by  a  mortgagee  and  cred- 
itor of  a  defendant  corporation  for  the  ap- 
pointment of  a  receiver  upon  the  ground 
that  the  management  of  the  corporation  is 
so  grossly  corrupt  and  bad  as  to  entitle  the 
complainant  to  invoke  the  interference  of  the 
court  for  the  pTotection  of  his  debt  (Union 
Mut.  L.  Ins.  Co.  Union  Mills  Plaster  Co., 
37  Fed.  286,  3  L.  R.  A.  90),  and  that  a 
receiver  may  be  appointed  as  the  ultimate 
relief  sought  in  order  to  preserve  the  in- 
tegrity of  the  property  and  prevent  its  dis- 
integration when  its  chief  value  consists  in 
its  preservation  as  a  whole  (Brassey  v.  New 
York,  etc.,  R.  Co.,  supra)  ;  but  it  has  been 
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doubted  whether  the  complainant  in  a  bill 
to  foreclose  a  mortgage  upon  failure  to  sus- 
tain an  application  for  the  appointment  of  a 
receiver  as  a  mere  ancillary  remedy  may 
be  permitted  to  proceed  with  the  suit  as 
one  having  for  its  main  object  the  appoint- 
ment of  a  receiver  upon  such  grounds  as 
those  first  stated  (Union  Mut.  L.  Ins.  Co.  v. 
Union  Mills  Plaster  Co.,  supra,  where  an  ap- 
plication for  a  receiver  pending  the  fore- 
closure proceeding  failed  because  the  facts 
did  not  warrant  the  appointment  on  the 
ground  of  waste  or  destruction  of  the  security 
and  under  the  law  of  the  state  the  appoint- 
ment was  not  justified  in  such  a  suit  merely 
on  the  ground  of  the  inadequacy  of  the 
security  because  the  mortgagor  was  entitled 
to  possession  as  well  as  to  rents  and  profits 
until  actual  foreclosure  sale  and  confirmation 
thereof ) . 

To   prevent   forfeiture   of   franchise. —  In 

Union  St.  R.  Co.  v.  Saginaw,  115  Mich.  300, 
73  N.  W.  243,  it  was  held  that  where  a  city 
has  the  power  to  enforce  forfeiture  of  a 
street  railway  company's  franchise  for  failure 
to  pay  a  tax,  and  the  company  confesses 
its  inability  to  pay  such  tax,  and  the  mort- 
gagee of  the  company  stands  ready  to  ad- 
vance the  necessary  funds  in  case  a  receiver 
be  appointed  with  power  to  borrow  money, 
the  appointment  of  a  receiver  upon  the 
prayer  of  the  mortgagee  is  proper,  not  as 
foreclosing  the  mortgage,  and  giving  the 
mortgagee  possession  before  the  redemption 
period  has  expired,  but  as  a  means  of  pre- 
serving the  property  for  the  benefit  of  all 
concerned. 

Contra.— Gilbert  v.  Block,  51  111.  App.  516, 
holding  that  the  mere  fact  that  mort- 
gaged goods  are  being  levied  upon  by  cred- 
itors of  the  mortgagor  is  not  ground  for 
the  appointment  of  a  receiver  in  a  suit  by 
the  mortgagee  against  the  mortgagor  as  sole 
defendant,  the  application  stating  no  con- 
troversy between  the  mortgagor  and  the 
mortgagee.  See  also  Vila  v.  .Grand  Island 
Electric,  etc.,  Co..  68  Nebr.  222,  94  N.  W. 
136,  97  N.  W.  613,  110  Am.  St.  Rep.  400, 
63  L.  R.  A.  791,  holding  that  there  is  no 
authority  for  giving  unqualified  support  to 
the  doctrine  that  a  mere  mortgagee  of  cor- 
porate property  may,  in  an  independent 
action,  and  for  no  other  purpose,  have  a  re- 
ceiver appointed,  the  corporate  property 
sequestered,  the ,  business  conducted  by  the 
receiver  until  by  the  receiver's  sale  the  estate 
may  sell  subject  to  the  mortgage  indebted- 
ness, because  of  an  anticipated  default  of  the 
indebtedness,  a  possible  inability  to  continue 
the  conduct  of  the  business,  threatened  at- 
tachments, financial  weakness  or  insolvency, 
and.  in  the  event  of  the  suspension  of  the 
business,  consequent  depreciation  of  the  value 
of  the  mortgaged  property. 
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answer;  so  where  the  owner  of  the  legal  title  to  property  may,  pending  the 
determination  of  his  right  at  law,  come  into  equity  and  have  a  receiver  appointed 
to  prevent  a  threatened  and  imminent  loss,  when  he  is  without  an  adequate 
remedy  at  law  to  accomplish  the  purpose. So  in  some  cases  of  extraordinary 
character  affecting  quasi-public  corporations,  some  courts  have  assumed  juris- 
diction and  claim  authority  to  appoint  a  receiver  where  that  is  the  main  purpose 
.  of  the  suit ;  and  the  general  rule  may  be  said  to  be  modified  to  some  extent  by 
statute  in  particular  instances,  as  for  example,  under  provisions  for  the  appoint- 
ment of  receivers  of  corporations  which  have  been  dissolved  or  are  insolvent  or 
are  in  imminent  danger  of  insolvency, although  under  such  provisions  it  is  not 
always  entirely  certain  that  the  appointment  of  the  receiver  is  not  incidental  to 
other  relief  granted  in  the  suit.^^ 

(ii)  Where  There  Is  No  One  Competent  to  Hold  the  Property. 
The  courts  have  recognized  exceptions  to  the  general  rule  and  have  exercised 
the  power  to  appoint  a  receiver  where  there  was  no  person  having  a  legal  right 
to  deal  with  property, as  in  the  case  of  an  appointment  of  a  receiver  until  admin- 
istration could  be  granted,  where  the  right  to  administer  was  in  litigation  or 
other  impediment  existed,    and  exception  is  made  in  the  case  of  the  estates 


86.  Long  Dock  Co.  v.  Mallery,  12  N.  J.  Eq. 
431. 

87.  American  Freehold  Land  Mortg.  Co.  v. 
Turner,  95  Ala.  272,  11  So.  211  (at  suit  of 
purchaser  at  foreclosure  sale  pending  eject- 
ment, when  attachment  in  favor  of  landlord 
to  secure  rent  is  not  available  to  him)  ; 
Ulman  v.  Clark,  75  Fed.  868. 

88.  See  Fisher  v.  Concord  R.  Co.,  50  N.  H. 
200;  Sage  V.  Memphis,  etc.,  R.  Co.,  125  U.S. 
361,  8  S.  Ct.  887,  31  L.  ed.  694;  Kennedy 
V.  St.  Paul,  etc.,  R.  Co.,  14  Fed.  Cas.  No. 
7,706,  2  Dill.  448.  See  also  Railboads,  33 
Cyc.  612. 

89.  See  Hall  v.  Nieukirk,  12  Ida.  33,  85 
Pac.  485;  Gibbs  v.  Morgan,  9  Ida.  100,  72 
Pac.  733;  Supreme  Sitting  0.  I.  H.  v.  Baker, 
134  Ind.  293,  33  N.  E.  1128,  20  L.  R.  A. 
210;  Mauch  Chunk  First  Nat.  Bank  v.  U.  S. 
Encaustic  Tile  Co.,  105  Ind.  227,  4  N.  E. 
846;  In  re  Lewis,  52  Kan.  660,  35  Pac.  287; 
Oil  City  Ironworks  v.  Pelican  Oil,  etc.,  Co., 
115  La.  265,  38  So.  987;  McNary  v.  Bush, 
35  Oreg.  114,  56  Pac.  646  (on  collateral 
attack)  ;  Rainey  v.  Freeport  Smokeless  Coal, 
etc.,  Co..  58  W.  Va.  424,  52  S.  E.  528. 

Dissolution  and  winding  up  of  corporations 
see  Corporations,  10  Cyc.  1270  et  seq. 

Statute  inapplicable  to  private  persons. — 
Granting  that  a  statute  providing  for  the 
appointment  of  receivers  permits  such  ap- 
pointment as  the  ultimate  object  of  the  suit 
when  a  corporation  has  been  dissolved  or  is 
insolvent  or  is  in  imminent  danger  of  insol- 
vency, etc.,  this  has  been  held  to  foTm  no 
justification  of  the  appointment  of  a  receiver 
for  the  property  of  an  individual  as  the  sole 
object  and  purpose  of  the  suit.  State  i\ 
Union  Nat.  Bank,  145  Ind.  537,  44  N.  E. 
585,  57  Am.  St.  Rep.  209;  Hay  t\  McDaniel, 
26  Ind.  App.  683,  60  N.  E.  729. 

90.  State  v.  Union  Nat.  Bank,  145  Ind.  537, 
44  N.  E.  585,  57  Am.  St.  Rep.  209,  referring 
to  Mauch  Chunk  First  Nat.  Bank  v.  U.  S. 
Encaustic  Tile  Co.,  105  Ind.  227,  4  N.  E. 
■846,  and  Supreme  Sitting  0.  1.  H.  v.  Baker, 
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134  Ind.  293,  33  N.  E.  1128,  20  L.  R.  A. 
210,  and  pointing  out  that,  it  is  doubtful 
whether  the  appointment  in  those  cases  was 
not  merely  in  aid  of  the  main  object  of  the 
suits,  namely,  an  accounting  by  the  officers 
and  a  proper  application  of  the  funds  of  the 
corporation. 

91.  Eo)  p.  Galluchat,  1  Hill  Eq.  (S.  C.) 
148;  In  re  Moore,  13  P.  D.  36,  52  J.  P.  200,  57 
L.  J.  P.  D.  &  Adm.  37,  58  L.  T.  Rep.  N.  S.  386, 
36  Wkly.  Rep.  576  (where  an  executor  inter- 
meddled in  the  estate  before  probate  and 
without  the  assent  of  his  co-executor  and  the 
court  gave  leave  to  issue  a  writ  against  him 
claiming  an  injunction  and  praying  for  the 
appointment  of  a  receiver)  ;  Blackett  v. 
Blackett,  24  L.  T.  Rep.  N.  S.  276,  19  Wkly. 
Rep.  559  (where  on  a  bill  filed  for  the  pur- 
pose a  receiver  was  appointed  on  an  ex  parte 
application  to  carry  on  the  business  of  an 
intestate  before  grant  of  letters  of  adminis- 
tration had  been  obtained). 

92.  Maryland.— In  re  Colvin,  3  Md.  Ch. 
278,  where  it  is  pointed  out  that  the  ques- 
tion of  the  power  to  appoint  a  receiver  pend- 
ing a  litigation  in  the  ecclesiastical  court 
for  probate  or  administration  was  assumed 
to  be  free  of  doubt  in  King  v.  King,  6  Ves. 
Jr.  172,  31  Eng.  Reprint  997,  and  "although 
the  position  was  apparently  to  some  extent 
shaken  in  Richards  v.  Chave,  12  Ves.  Jr.  462, 
33  Eng.  Reprint  175,  it  was  firmly  estab- 
lished in  Atkinson,  v.  Henshaw.  2  Ves.  <S:  B. 
85,  35  Eng.  Reprint  251;  Edmunds  v.  Bird, 
1  Ves.  &  B.  542,  35  Eng.  Reprint  211,  and 
Ball  r.  Oliver,  2  Ves^  cl-  B.  96,  35  Eng. 
Reprint  255,  the  court  proceeding  in  such 
cases  upon  the  ground  that  the  property  is 
in  danger  and  may  go  into  the  liands  of  "per- 
sons who  have  nothing  to  do  with  it,  and  the 
court  will  not  forbear  to  make  the  appoint- 
ment because  the  ecclesiastical  court  miijht 
provide  for  the  collection  of  the  eff'ects^of 
the  decedent  bv  granting  letters  pcndcnie 
lite. 

■Neio  Jersey. —  McCarter   r.    Clavin,  (Ch. 
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of  infants,  idiots,  and  lunatics,  which  has  been  said  to  be  a  particular 
jurisdiction.'^^ 

7.  At  Whose  Instance  and  For  Protection  of  What  Right  or  Interest  — 
a.  In  General.  While  the  appointment  of  a  receiver  involves  the  decision  of 
no  right,  it  must  be  made  only  upon  the  application  of  some  one  who  appears 
to  have  an  interest  in  the  subject-matter,^^  or  at  least  a  probable  or  apparent 
right  or  interest  in  or  to  the  property,  fund,  or  assets  over  which  he  seeks  to  have, 
a  receiver  appointed, or  of  one  having  an  acknowledged  or  strong  presumptive 


1907)  66  Atl.  599;  Flagler  v.  Blunt,  32  N.  J. 
Eq.  518. 

Temessee.— Smiley  v.  Bell,  Mart.  &  Y.  378, 
17  Am.  Dec.  813  \c%ted  in  Slover  v.  Coal 
Creek  Coal  Co.,  113  Tenn.  421,  82  S.  W. 
1131,  106  Am.  St.  Kep.  851,  68  L.  R.  A. 
852];  Stratton  r.  Cain,  (Ch.  App.  1901)  62 
S.  W.  231  (pending  a  will  contest  in  the 
circuit  court,  and  although  the  latter  court 
might  have  appointed  a  receiver  under  tne 
statute) . 

Texas. —  Long  v.  Richardson,  26  Tex.  Qvv. 
App.  197,  62  S.  W.  964. 

England. —  Wood  v.  Hitchings,  2  Beav.  289, 
4  Jur.  858,  17  Eng.  Ch.  289,  48  Eng.  Reprint 
1192;  Owen  V.  Homan,  1  Eq.  Rep.  370.  4 
H.  L.  Cas.  997,  17  Jur.  861,  10  Eng.  Re- 
print 752;  Grimston  v.  Turner,  22  L.  T.  Rep. 
N.  S.  292,  18  Wkly.  Rep.  724.  See  also 
Parkin  v.  Seddons,  L.  R.  16  Eq.  34,  42  L.  J. 
Ch.  470,  28  L.  T.  Rep.  N.  S.  353,  21  Wkly. 
Rep.  538.  In  Anderson  v.  Guichard,  9  Hare 
275,  41  Eng.  Ch.  275,  68  Eng.  Reprint  506; 
Edwards  v.  Edwards,  17  Jur.  826,  22  L.  J. 
Ch.  1055.  and  Barton  v.  Rock,  2  Beav.  81. 
52  Eng.  Reprint  1038,  it  was  held  that  in 
such  cases  a  suit  is  never  brought  to  a  hear- 
ing, although  in  the  last  case  it  is  shown 
that  after  litigation  is  ended  in  the  ecclesi- 
astical court  the  costs  of  the  suit  will  be 
disposed  of  on  motion. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  3. 
See  also  infra,  II,  B,  10,  h. 

93.  Jones  v.  Leadville  Bank,  10  Colo.  464, 
17  Pac.  272;  Baker  v.  Backus,  32  111.  79; 
In  re  Colvin,  3  Md.  Ch.  278;  Ex  p.  Whit- 
field, 2  Atk.  315,  26  Eng.  Reprint  592.  See 
also  Skinner  v.  Maxwell,  66  N.  C.  45;  Beau- 
fort V.  Berty,  1  P.  Wms.  702,  24  Eng.  Re- 
print 579. 

To  protect  infant  tenant  in  common  a  re- 
ceiver has  been  appointed.  Hargrave  r.  Har- 
grave,  9  Beav.  549,  15  L.  J.  Ch.'^280,  50  Eng. 
Reprint  456;  Smith  r.  Lyster,  4  Beav.  227. 
JO  L.  J.  Ch.  344,  49  Eng.  Reprint  326,  hold- 
ing that  when  one  of  two  infants  comes  of 
age  the  receiver  will  not  for  that  reason  be 
discharged. 

Provisional  order  in  lunacy  proceedings  see 
Insanp:  Persons,  22  Cyc.  1127  note  83. 

94.  Not  at  instance  of  party  in  possession 
see  infra,  II,  B,  10,  a  note  59. 

Stock-holders  see  infra,  II,  C,  3,  a. 

95.  See  infra,  III,  E,  3,  b;  IV,  A. 

96.  Idaho. —  Chemung  Min.  Co.  v.  Hanley, 
11  Ida.  302,  81  Pac.  619;  Sweeny  v.  Mayhew, 
8  Ida.  455,  56  Pac.  85. 

Indiana. —  Sheridan  Brick  Works  v.  Marion 
Trust  Co.,  157  Ind.  292,  61  N.  E.  666,  87  Am. 
St.  Rep.  207 ;  State  r.  Union  Nat.  Bank,  145 

[II,  B,  6,  b,  (II)] 


Ind.  537,  44  K  E.  585,  57  Am.  St.  Rep.  209 ; 
Davis  V.  Niswonger,  145  Ind.  426,  44  N.  E. 
542;  Steele  v.  Aspy,  128  Ind.  367,  27  N.  E. 
739. 

Kansas. —  Jackson  v.  King,  9  Kan.  App. 
160,  58  Pac.  1013. 

Missouri. —  W^esby  v.  Bowers,  58  Mo.  App. 
419.  holding  that  one  having  no  interest  in 
defendant's  business,  but  who  had  allowed 
his  name  to  appear  in  the  firm-name  to  pre- 
vent defendant's  creditors  from  seizing  the 
property,  was  not  entitled  to  have  a  receiver 
appointed  to  take  charge  of  such  property, 
and  collect  and  pay  off  the  debts. 

Neio  York. —  O'Mahoney  v.  Belmont,  62 
N.  Y.  133  [affirming  37  N.  Y.  Super.  Ct. 
380];  Smith  v.  Wells,  20  How.  Pr.  158. 

SoutJi  Dakota. —  Kelly  v.  Fargo  Mercantile 
Co.,  16  S.  D.  73,  91  N.  W.  350. 

^J^^rZawcZ.— Atty.-Gen.  v.  Day,  2  Madd.  246, 
56  Eng.  Reprint  325. 

See  42  Cent.  Dig.  tit.  "  Receiver,"  §  18. 

Stranger  trespasser. —  O'Mahoney  v.  Bel- 
mont, 62  N.  Y.  133,  holding  that  where  a 
stranger  procures  himself  to  be  appointed  re- 
ceiver and  obtains  control  of  the  fund  in  con- 
troversy without  the  consent  and  contrary  to 
the  wishes  of  the  parties,  he  is  an  intruder 
and  trespasser  and  will  be  held  to  strict 
responsibility. 

For  attorney  to  secure  costs. —  On  settle- 
ment by  the  parties  of  a  suit  in  which  other- 
wise a  receiver  might  have  been  appointed, 
the  attorney  of  defendant  is  not  entitled  to 
a  receiver  on  the  ground  that  the  settlement 
omitted  provision  for  the  payment  of  the 
costs  of  the  attorney.  Anonymous,  2  Daly 
(N.  Y.)  533. 

Suit  by  receiver  for  appointment  of  re- 
ceiver see  infra,  VI,  B,  1,  a. 

No  property  to  protect  see  infra,  II,  B,  11. 

97.  Alaska. —  McBride  v.  Coy,  1  Alaska 
238. 

Indiana.— ^SiWee  v.  Soules,  168  Ind.  624, 
81  N.  E.  587;  Sheridan  Brick  Works  v. 
Marion  Trust  Co.,  157  Ind.  292,  61  N.  E. 
666,  87  Am.  St.  Rep.  207;  Mead  v,  Burk, 
156  Ind.  577,  60  N.  E.  338. 

'\^ew  York. —  Brown  v.  Northrup,  15  How. 
Pr.  N.  S.  333;  Goodyear  v.  Betts,  7  How.  Pr. 
187. 

Utah. —  Ogden  Citv  v.  Bear  Lake,  etc., 
Water-Works,  etc.,  Co.,  16  Utah  440,  52 
Pac.  697,  41  L.  R.  A.  305. 

United  States. —  Lancaster  v.  Asheville  St. 
R.  Co..  90  Fed.  129. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  18. 

Objection  that  plaintiff  fraudulently  ac- 
quired her  interest  from  her  husband,  in 
fraud  of  his  creditors,  cannot  be  made  by 
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title  in  himself,  or  in  common  with  others  in  the  fund,  and  where  there  is  danger 
of  loss  or  injury  to  the  property,  or  the  rents  and  profits. He  must  show  a 
right  to  the  property  itself  or  that  he  has  some  lien  upon  it,  or  that  the  property 
constitutes  a  special  fund  to  which  he  has  a  right  to  resort.  Under  various 
statutes  it  is  provided  in  effect  that  a  receiver  may  be  appointed  at  the  instance 
of  a  party  to  the  action  having  an  apparent  or  probable  right  to  or  interest  in 
the  property  which  is  in  the  possession  of  the  adverse  party.^ 

b.  Title  or  Right  in  Doubt  or  Dispute.  It  is  a  well  settled  principle  that  upon 
an  apphcation  in  a  case  in  which  the  court  is  empowered  to  appoint  a  receiver 
and  the  application  is  addressed  to  its  discretion,  the  power  will  not  be  exercised 
in  limine  and  before  a  decree  upon  the  merits,  where  plaintiff's  right  is  doubtful 
or  it  does  not  appear  that  there  is  a  reasonable  probability  that  he  will  succeed 


defendant  in  an  action  for  the  appointment 
of  a  receiver  where  defendant  is  not  a  cred- 
itor of  the  husband.  Jay  r.  Squire,  5  Ohio 
S.  &  C.  PI.  Dec.  318,  7  Ohio  N.  P.  345. 

Creditors  interested  in  surplus  of  mort- 
gaged property.—  In  Goshen  Woolen  Mills  Co. 
r.  City  Nat.  Bank,  150  Ind.  279,  49  N.  E. 
154,  it  was  held  that  where  a  trust  deed 
securing  certain  creditors  provided  that  any 
surplus  should  be  paid  back  to  the  grantor, 
in  a  suit  to  set  aside  the  conveyance  as 
fraudiilent  an  unpreferred  creditor  has  such 
a  real  interest  as  to  justify  the  appointment 
of  a  receiver,  whether  the  deed  should  be  set 
aside  or  not,  since  it  was  possible  that  the 
property  might  bring  more  than  the  amount 
of  the  secured  debts. 

98.  Chase's  Case,  1  Bland  (Md.)  206,  17 
Am.  Dec.  277;  Vause  i\  Woods,  46  Miss.  120; 
Piatt  V.  Elias,  101  N.  Y.  App.  Div.  518,  91 
N.  Y.  Suppl.  1079;  International  Trust  Co. 
r.  Decker,  152  Fed.  78,  81  C.  C.  A.  302,  11 
L.  R.  A.  N.  S.  152. 

99.  Alabama. —  Ft.  Payne  Furnace  Co.  v. 
Ft.  Payne  Coal,  elc,  Co.,  96  Ala.  472,  11  So. 
439,  38  Am.  St.  Rep.  109. 

Illinois. —  Lemker  v.  Kalberlah,  105  111. 
App.  445. 

Mississippi. — Vause  v.  Woods,  46  Miss. 
120;  Mays  v.  Rose,  Freem.  703. 

Texas. —  Brenton  v.  Peck,  39  Tex.  Civ.  App. 
224,  87  S.  W.  898,  holding  that  the  same 
principle  prevails  under  a  statutory  provi- 
sion for  the  appointment  of  a  receiver  of  a 
corporation  which  is  insolvent  or  in  immi- 
nent danger  of  insolvency,  the  court  holding 
that  when  this  point  in  the  affairs  of  a  cor- 
poration is  reached  the  trust  fund  doctrine 
may  be  invoked  by  general  creditors. 

United  States. —  International  Trust  Co.  v. 
Decker,  152  Fed.  78,  81  C.  C.  A.  302,  11 
L.  R.  A.  N.  S.  152. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  18. 

1.  See  the  statutes  of  the  several  states; 
and  the  cases  cited  infra,  this  note. 

The  right  to  the  property  as  provided  by 
+lip  statute,  as  well  as  the  danger  of  loss  or 
injury,  must  appear.  See  Twitty  v.  Logan, 
80  N.  C.  69,  where  a  case  within  the  statute 
was  not  shown  in  an  action  to  enforce  an 
alleged  lien. 

Lien  sufficient. —  Where  an  insolvent  exe- 
cuted a  chattel  mortgage  to  one  as  trustee, 
instructing  him  to  take  possession  of  the 


property  and  sell  it  for  cash  for  the  payment 
of  certain  debts,  and  an  unsecured  creditor 
filed  a  bill  alleging  that  the  property  con- 
veyed exceeded  the  amount  of  the  debts,  and 
that  the  chattel  mortgage  was  void  because 
it  authorized  the  trustee  to  sell  in  parcels, 
that  the  debts  secured  were  fraudulent,  and 
that  plaintiffs  had  attached  the  property,  it 
was  held  that  a  receiver  would  be  appointed. 
Gassaway  v.  Heidenheimer,  (Tex.  Civ.  App. 
1896)  37  S.  W.  343. 

Under  contract  for  purchase. —  A  petition, 
in  an  action  praying  for  the  appointment  of  « 
a  receiver  of  property,  wh.ch  sets  forth  a  con- 
tract between  plaintiff  and  defendants  with 
reference  to  the  purchase  of  the  property, 
thereby  showing  that  plaintiff  had  a  probable 
interest  in  the  property,  is  sufficient  to  jus- 
tify the  appointment  of  a  receiver  within 
Tex.  Rev.  St.  (1895)  art.  1465,  authorizing 
the  appointment  of  a  receiver  on  the  applica- 
tion of  a  party  whose  right  in  the  property 
is  probable.  Cotton  ?;.  Rand,  (Tex.  Civ.  App. 
1905)  92  S.  W.  266. 

Suit  to  restrain  execution  sale. —  Under 
N.  C.  Code,  §  379,  subd.  1,  authorizing  the 
appointment  of  a  receiver  before  judgment 
when  a  party  establishes  an  apparent  right 
to  property  which  is  the  subject  of  the  action, 
is  in  the  possession  of  the  adverse  parties, 
and  is  in  danger  of  being  lost,  it  was  held 
that  a  receiver  may  be  appointed  in  a  suit 
against  a  debtor  and  others  to  restrain  an 
execution  sale,  where  the  debtor  has  con- 
fessed judgment  apparently  with  fraudulent 
intent,  executions  have  been  levied  on  the 
only  property  of  the  debtor  within  the  state, 
and  the  execution  creditors  are  non-residents 
and  seek  to  take  the  proceeds  outside  the 
state.  Stern  i:  Austern,  120  N.  C.  107,  27 
S.  E.  31. 

Judgment  creditor's  suit  to  reach  property. 

—  In  an  action  brought  by  a  judoiuent  cred- 
itor to  reach  certain  shnvosi  of  luiiiino-  slock, 
claimed  to  belong  to  iho  jiidunnMit  debtor, 
I'lit  which  are  standing  on  tho  company's 
books  in  the  name  of  ln>^  wife,  the  creditor 
has  "such  an  apparent  right  to  or  interest 
in  "  the  suit  as  to  entitle  him  to  apply  for 
the  appointment  of  a  receiver.  Svracuse 
State  Bank  r.  Gill,  23  ITun   (N.  Y.)'  410. 

An  action  at  law  for  a  mere  money  judg- 
ment is  not  one  in  wliich  a  receiver  can  be 
appointed.    Adee  v.  Bigler,  81  N.  Y.  349; 
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in  obtaining  the  ultimate  relief  souglit,^  and  the  rule  that  in  making  and  refusing 
an  order  for  the  appointment  of  a  receiver  the  court  will  not  determine  the  merits 
of  the  cause  ^  is  true  only  when  a  case  is  presented  upon  which  there  is  reasonable 
probabihty  of  plaintiff's  ultimate  success.*  It  is  not  necessary,  however,  that 
it  should  appear  conclusively  that  plaintiff  is  entitled  to  the  relief  prayed  for, 
but  it  is  sufficient  if  there  are  any  grounds  of  relief  presented  and  he  appears 
to  have  reasonable  expectations  of  succeeding,^  and  the  mere  pendency  of  a 


O'Mahoney  i\  Belmont,  62  N.  Y.  133  lafjirm- 
ing  37  N.  Y.  Super.  Ct.  223,  380] ;  Mack  v. 
Stanley,  74  N.  Y.  App.  Div.  145,  77  N.  Y. 
Suppl.  574.    See  also  infra,  II,  B,  7,  c. 

2.  Alabama. —  Hayes  v.  Jasper  Land  Co., 
147  Ala.  340,  41  So.  909;  Pollard  v.  Southern 
Fertilizer  Co.,  122  Ala.  409,  25  So.  169; 
Builders,  etc.,  Supply  Co.  v.  Lucas,  119  Ala. 
202,  24  So.  416;  Warren  v.  Pitts,  114  Ala. 
65,  21  So.  494;  Florence  Bank  v.  U.  S.  Sav- 
ings, etc.,  Co.,  104  Ala.  297,  16  So.  110; 
Ashurst  V.  Lehman,  86  Ala.  370,  5  So.  731. 

Alaska. —  McBride  v.  Coy,  1  Alaska  238. 

Georgia. —  Davis  v,  Taylor,  86  Ga.  506,  12 
S.  E.  881. 

Illinois. —  People  v.  Weigley,  155  111.  491, 
40  N.  E.  300;  Buprecht  v.  Henrici,  113  111. 
App.  398. 

Indiana. —  Mead  v.  Burk,  156  Ind.  577,  60 
N.  E.  338;  Goshen  Woolen  Mills  Co.  v.  City 
Nat.  Bank,  150  Ind.  279,  49  N.  E.  154. 

loica. —  Cofer  v.  Echerson,  6  Iowa  502. 

Kansas. —  Elwood  v.  Greenleaf  First  Nat. 
Bank,  41  Kan.  475,  21  Pac.  673. 

Kentucky. —  Brashears  v.  Dickinson,  66 
S.  W.  1011,  23  Ky.  L.  Rep.  2182. 

'New  York. —  Stern  v.  Shapiro,  99  N.  Y. 
App.  Div.  405,  91  N.  Y.  Suppl.  249;  Water- 
bury  V.  Merchants'  LTnion  Express  Co.,  50 
Barb.  157;  Gregory  v.  Gregory,  33  N.  Y. 
Super,  Ct.  1 ;  Patterson  v.  McCunn,  46  How. 
Pr.  182.  See  also  Valentine  v.  Juch,  18 
N.  Y.  Suppl.  747. 

Ohio. —  See  Baker  i\  Fraternal  Mystic 
Circle,  1  Ohio  S.  &  C.  PI.  Dec.  579,  32  Cine. 
L.  Bui.  84. 

Pennsylvania. —  Chicago,  etc..  Oil,  etc.,  Co. 
V.  U.  S.  Petroleum  Co..  57  Pa.  St.  83;  Post 
«?.  Weeks,  3  Pa.  Dist.  380,  7  Kulp  228  (as  to 
the  refusal  to  appoint  when  the  essential 
facts  are  in  doubt  and  the  costs  of  a  receiver- 
ship will  likely  exceed  the  assets)  ;  Pottsville 
Lumber  Co.  v.  Kopitzsch  Soap  Co.,  2  Pa. 
Dist.  802;  Oil  Co.  v.  Petroleum  Co.,  6  Phila. 
521. 

West  Virginia. —  Harden  v.  Wagner,  22 
W.  Va.  356,  holding  that  on  a  bill  to  set 
aside  a  conveyance  to  a  trustee  as  fraudulent 
a  receiver  cannot  be  appointed  upon  a  mo- 
tion heard  on  the  pleadings  and  proofs  where 
it  does  not  appear  therefrom  that  the  con- 
veyance is  fraudulent. 

United  States. —  Moore  v.  British  Colum- 
bia Bank,  106  Fed.  574;  Ryder  v.  Bateman, 
93  Fed.  16;  American  L.  &  T.  Co.  v.  Toledo, 
etc.,  R.  Co.,  29  Fed.  416;  Wilkinson  v.  Dob- 
bie,  29  Fed.  Cas.  No.  17,670,  12  Blatchf.  298. 

England. —  Clark  v.  Dew,  1  Russ.  &  M.  103, 
5  Eng.  Ch.  103,  39  Eng,  Reprint  40. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  34. 
See  also  infra,  II,  B,  10. 

[II,  B,  7,  b] 


Where  the  fact  of  partnership  is  denied  in 

a  suit  for  dissolution  and  accounting  the 
court  will  not  ordinarily  appoint  a  receiver 
until  the  fact  is  established.  McCarty  v. 
Stanwix,  16  Misc.  (N.  Y.)  132,  38  N.  Y. 
Suppl.  820;  Goulding  v.  Bain,  4  Sandf.  (N.  Y.) 
716;  Baxter  v.  Buchanan,  3  Brewst.  (Pa.) 
435;  Norway  v.  Rowe,  19  Ves.  Jr.  144,  12 
Rev.  Rep.  157,  34  Eng.  Reprint  472. 

Record  showing  no  right  in  appellate  court. 
—  In  Pacific  R.  Co.  v.  Ketchum,  95  U.  S.  1, 
24  L.  ed.  347,  on  foreclosure  of  a  third  mort- 
gage on  a  railroad,  the  railroad  company- 
answered,  making  no  defense,  and  a  decree 
of  foreclosure  and  sale  was  rendered  by  con- 
sent. At  the  sale  the  property  was  purchased 
by  the  solicitor  for  the  railroad  company,  in 
behalf  of  the  holders  of  the  third  mortgage 
bonds,  who  subsequently  took  an  assignment 
of  the  bid  and  operated  the  railroad.  Subse- 
quently the  stock-holders  of  the  old  railroad 
company  repudiated  the  action  of  the  direct- 
ors in  making  no  defense  to  the  foreclosure, 
and  in  authorizing  the  solicitor  to  consent 
to  the  foreclosure,  and  appointed  a  commit- 
tee to  take  charge  of  their  interests.  This 
committee  took  an  appeal  from  the  foreclosure 
decree,  and  moved  in  the  supreme  court  for 
the  appointment  of  a  receiver  to  take  posses- 
sion of  the  road,  and  it  was  held  that  the 
motion  must  be  denied,  since  the  hearing 
must  be  upon  the  pleadings  and  proof  below, 
without  any  new  evidence,  and  the  pleadings 
disclosed  no  defense  which  the  stock-holders 
could  make  to  the  suit,  but  did  disclose  the 
fact  that  the  decree  was  made  by  consent. 

Denial  of  equities  by  answer  see  infra,  III, 
E,  5,  b. 

Real  property  see  infra,  II,  B,  10,  b. 

3.  See  infra.  III,  E,  3,  b. 

4.  Florence  Bank  v.  U.  S.  Savings,  etc.,  Co., 
104  Ala.  297,  16  So.  110;  Chase's  Case,  1 
Bland  (Md.)  206,  213,  17  Am.  Dec.  277. 

5.  Houston  Cemetery  Co.  v.  Drew,  13  Tex. 
Civ.  App.  536,  36  S.  W.  802.  Where  there  is 
something  more  than  a  probability  that  the 
complainant  will  be  entitled  ultimately  to  a 
decree  the  appointment  of  a  receiver  is  then 
a  matter  within  the  court's  discretion.  West 
V.  Chasten,  12  Fla.  315. 

But  in  an  action  for  the  dissolution  of  a 
corporation  in  which  the  answer  denied  the 
entire  equity  of  the  bill,  it  was  held  that  a 
motion  for  a  receiver,  with  a  view  to  the 
examination  of  the  affairs  of  the  concern  and 
the  determination  of  whether  it  should  be 
allowed  to  go  on  in  business,  could  not  be 
granted,  unless  the  supporting  affidavits  con- 
clusively showed  the  certainty  of  plaintiff's 
ultimate  success.  Waterbury  v.  Merchants' 
Union  Express  Co.,  50  Barb.  (N.  Y.)  157. 
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demurrer  to  the  bill  or  complaint  is  not  of  itself  sufficient  to  defeat  an  application 
for  a  receiver  upon  sufficient  allegi^tions,  since  this  field  of  equitable  relief  cannot 
be  so  unreasonably  narrowed  as  to  require  a  decision  on  the  merits  before  the 
appointment.^ 

e.  Creditors.  When  a  plaintiff  is  permitted  to  come  into  a  court  of  chancery 
in  behalf  of  himself  and  other  creditors/  or  may  sue  there  because  of  the  equitable 
nature  of  his  claim,  or  in  respect  of  a  fund  in  the  hands  of  defendant  out  of  which 
he  has  a  right  to  ask  payment,  he  may,  under  certain  circumstances,  have  a 
receiver  put  upon  the  property  or  assets  hable  to  his  claim. ^  But  generally, 
and  in  the  absence  of  statutory  authority,  one  who  has  no  specific  Hen  on  the 
property  and  no  interest  therein  other  than  that  which  any  creditor  might  have 
in  realizing  his  debt,^  or  a  general  or  simple  contract  creditor  who  has  not  reduced 


Pending  motion  to  dissolve  injunction  see 

infra,  II,  B,  8,  a,  note  23. 

Pending  plea  to  jurisdiction  see  infra,  II, 
B,  8,  a,  note  23. 

6.  Cogswell  V.  Norwich  Second  Nat.  Bank, 
76  Conn.  252,  56  AtL  574;  Turnbull  v.  Pren- 
tice Lumber  Co.,  55  Mich.  387,  21  N.  W.  375 
[distinguishing  Cook  v.  Detroit,  etc.,  R.  Co.,  45 
Mich.  453,  8  N.  W.  74,  in  that  the  receiver  was 
there  appointed  without  notice  and  the  prop- 
erty of  the  corporation  which  was  still  con- 
ducting its  business  was  sequestered]  ;  How- 
ard V.  Palmer,  Walk.  (Mich.)  391,  holding 
that,  where  notice  was  given  to  defendant's 
solicitor  on  a  special  motion  for  a  receiver 
and  he  did  not  appear,  there  was  no  objection 
to  granting  the  order  by  reason  of  the  fact 
that  a  demurrer  had  been  interposed;  that 
if  defendant  had  wished  to  oppose  the  ap- 
pointment he  should  have  appeared  for  that 
purpose  and  the  court  would  then  have  looked 
into  the  proceedings  and  if  doubtful  as  to 
the  ruling  to  be  made  on  the  demurrer 
would  have  ordered  the  motion  to  stand  over 
until  the  ruling  on  the  demurrer  was  made. 

Even  where  a  demurrer  was  sustained,  but 
only  on  the  ground  of  a  defect  of  parties, 
in  a  case  in  which  the  bill  presented  strong 
equities  in  favor  of  complainant  and  in  which 
his  right  to  annuities  in  excess  of  the  rental 
value  of  real  estate  are  admittedly  due  him 
under  a  conveyance  which  he  seeks  to  set 
aside  upon  the  ground  of  fraud,  the  court 
may  order  the  rents  to  be  paid  him  unless 
defendants  without  delay  pay  him  the  bal- 
ance of  the  amount  of  arrears  of  the  annuity 
after  applying  the  rents  thereto,  and  in  de- 
fault of  which  appoint  a  receiver.  Probasco 
V,  Probasco,  30  N.  J.  Eq.  108. 

7.  See  Creditors'  Suits,  12  Cyc.  49. 

8.  Cohen  v.  Meyers,  42  Ga.  40;  Sanderson 
V.  Stockdale,  11  Md.  563;  Williamson  v.  Wil- 
son, 1  Bland  (Md.)  381;  Sobernheimer  ?;. 
Wheeler,  45  N.  J.  Eq.  614,  18  AtL  234;  Todd 
V.  Lee,  15  Wis.  365. 

Where  the  court  may  enjoin  the  disposition 
of  property  it  is  held  that  it  may  appoint 
a  receiver  before  judgment.  Mitchell  i\  Bett- 
man,  25  Barb.   (N.  Y.)  408. 

The  right  of  a  surety  to  invoke  the  aid  of 
a  court  of  equity  to  compel  the  principal  to 
pay  off  a  debt  is  not  a  mere  riglit  to  recover 
a  judgment  and  have  an  execution  against 
the  property  of  the  principal.    Barbour  v. 


National  Exch.  Bank,  45  Ohio  St.  133,  12 
N.  E.  5.  See  also  in  this  connection  Princi- 
pal AND  Surety,  32  Cyc.  249  note  42. 

Under  the  code,  where  the  case  is  one  in 
which,  if  plaintiff  succeeds  in  establishing 
the  cause  of  action,  the  court  will  exercise 
its  general  equity  power  to  compel  defendants 
to  restore  to  those  entitled  thereto  moneys 
which  have  been  improperly  appropriated, 
the  court  may,  as  a  part  of  its  incidental 
power,  impound  the  fund  in  litigation  during 
the  pendency  of  the  action.  Bird  v.  Lam- 
phear,  92  Hun  (N.  Y.)  567,  36  N.  Y.  Suppl. 
1069. 

9.  California. — Smith  Los  Angeles  Super. 
Ct.,  97  Cal.  348,  32  Pac.  322;  Ibbetson  v. 
Peairson,  6  Cal.  App.  261,  94  Pac.  252. 

Georgia. —  Bush  v.  Mattox,  110  Ga.  472,  35 
S.  E.  640;  Walker  v.  Zorn,  50  Ga.  370.  See 
also  Ray  v.  Carlisle,  125  Ga.  316,  54  S.  E. 
119. 

Indiana.—  Steele  v.  Aspy,  128  Ind.  367,  27 
N.  E.  739,  holding  that  under  an  agreement 
for  the  sale  of  goods  which  provided  that  the 
purchaser  should  not  remove  the  same  from 
the  town,  but  should  be  allowed  to  sell  the 
goods  and  turn  over  the  money  taken  in  until 
they  were  paid  for,  but  without  stipulating 
that  the  title  should  not  pass  until  the  goods 
were  paid  for,  the  seller  had  no  such  interest 
in  the  property  as  would  authorize  the  ap- 
pointment of  a  receiver,  although  the  pur- 
chaser was  insolvent  and  was  appropriating 
to  his  own  use  the  proceeds  of  the  sales. 

Maryland. —  Williamson  v.  Wilson.  1  Bland 
418. 

Massachusetts. — Pond  v.  Framingham,  etc., 
R.  Co.,  130  Mass.  194. 

Missouri. —  Miller  v.  Perkins.  154  Mo.  620. 
55  S.  W.  874,  under  a  provision  authorizing 
the  appointment  of  a  receiver  "  Avhenever  such 
appointment  shall  be  deemed  necessary  .  .  . 
to  keep  and  preserve  any  money  or  other 
thing  deposited  in  court,"  and  "  to  keep  .  . . 
and  protect  any  business  or  business  interest 
intrusted  to  him  pending  any  legal  or  equi- 
table proceeding  concerning  the  same." 

Neio  ror/<-.— O'jNlahoneV  r.  Belmont.  62 
N.  Y.  133  [affirming  37*  N.  Y.  Super.  Ct. 
223,  380]. 

0/tto.— ITulse  V.  Wrioht.  Wricfht  61. 

Tej-os.— Waples-Platler  Co.  r.  Mitchell.  12 
Tex.  Civ.  App.  90,  35  8.  W.  200.  So  a  stat- 
ute providing  that  a  receiver  may  be  ap- 

[11,  B,  7,  e] 


38    [34  Cye.] 


RECEIVERS 


his  claim  to  judgment  and  who  has  no  right  or  interest  in,  or  lien  on,  the  property, 
has  no  standing  to  have  a  receiver  put  upon  the  property;  and  this  rule  is 
apphed,  although  defendant  is  disposing  of  his  property,  where  the  remedy  by 
injunction  against  such  disposition  is  not  recognized,  the  remedy  being  at  law  in 
such  cases,"  and  the  mere  fact  of  the  insolvency  of  the  debtor, or  an  allegation  of 
fraud,  will  not  change  the  rule.^^    The  rule  is  controlled  by  statute  in  some 


pointed  in  an  action  "  by  a  creditor  to  sub- 
ject any  property  or  fund  to  his  claim "  is 
limited  to  some  particular  fund  or  property 
belonging  to  a  debtor  upon  which  the  cred- 
itor has  a  specific  lien.  Carter  v.  Hightower, 
79  Tex.  135,  15  S.  W.  223. 

Virginia. —  Finney  r.  Bennett,  27  Gratt. 
365. 

West  Virginia. —  Thompson  v.  Adams,  60 
W.  Va.  463,  55  S.  E.  668. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §§  18, 
29. 

Action  at  law  for  money  judgment  see  su- 
pra, note  1. 

10.  Georgia. —  VirginiaTCarolina  Chemical 
Co.  V.  Provident  Sav.  L.  Assur.  Soc,  126  Ga. 
50,  -54  S.  E.  929  (holding  that,  although 
since  the  passage  of  the  Uniform  Procedure 
Act,  a  plaintiff  might  seek  both  legal  and 
equitable  relief  in  one  action,  he  could  not 
obtain  the  appointment  of  a  receiver  under 
circumstances  which  would  not  have  justi- 
fied it  prior  to  the  act,  and  that  a  general 
creditor  by  note  which  had  not  been  reduced 
to  judgment,  and  having  no  lien,  was  not 
entitled  to  a  receiver  for  his  debtor's  prop- 
erty) ;  Dodge  v.  Pyrolusite  Manganese  Co., 
69  Ga.  665;  Johnson  v.  Farnum,  56  Ga.  144; 
Walker  v.  Zorn,  50  Ga.  370  (holding  that 
pending  an  action  of  ejectment  plaintiff  ,was 
not  entitled  to  the  appointment  of  a  re- 
ceiver under  a  bill  alleging  that  defendant 
in  the  ejectment  suit  was  insolvent  and  had 
in  his  possession  grain  made  by  him  on  the 
land,  which  the  bill  alleged  belonged  to 
plaintiff,  as  in  such  case  the  complainant 
had  no  lien,  but  his  standing  was  that  of 
any  other  creditor). 

Indiana. —  State  v.  Union  Nat.  Bank,  145 
Ind.  537,  44  N.  E.  575,  57  Am..  St.  Rep.  209. 

Iowa. —  Smith  v.  Sioux  City  Nursery,  etc., 
Co.,  109  Iowa  51,  79  N.  W.  457. 

Maryland. —  Rich  r.  Levy,  16  Md.  74;  Hub- 
bard V.  Hubbard,  14  Md.  356;  Uhl  v.  Dillon, 
10  Md.  500,  69  Am.  Dec.  172;  Crane  i\  Sey- 
mour,  3  Md.  Ch.  483. 

Is'eii-  York. —  Adee  v.  Bigler,  81  N.  Y.  349.; 
Crippen  v.  Hudson,  13  N.  Y.  161;  Bavaud  v. 
Fellows,  28  Barb.  451;  Voit  V.  Collins,  39 
Misc.  39,  78  N.  Y.  Suppl.  763. 

Ohio. —  Callahan  r.  Consumers  Ice,  etc., 
Co.,  13  Ohio  Cir.  Ct.  479,  7  Ohio  Cir.  Dec. 
349,  holding  that  to  appoint  a  receiver  in 
such  case  would  be  in  effect  to  grant  an  at- 
tachment, and  to  get  such  a  remedy  the  stat- 
utory steps  are  provided  and  should  be  pur- 
sued. 

Texas. —  New  Birmingham  Iron,  etc.,  Co.  v. 
Blevens,  12  Tex.  Civ.  App.  410.  34  S.  W.  828; 
Cahn  V.  Johnson,  12  Tex.  Civ.  App.  304,  33 
S.  W.  1000;  Waples-Platter  Co.  v.  Mitchell, 
12  Tex.  Civ.  App.  90,  35  S.  W.  200. 
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West  Virginia. —  Thompson  v.  Adams,  60 
W.  Va.  463,  55  S.  E.  668,  appointment  not 
authorized  at  the  instance  of  a  common  cred- 
itor, merely  on  the  ground  of  waste  or  mis- 
appropriation of  the  debtor's  property. 

United  States. —  Hollis  r.  Brierfield  Coal, 
etc.,  Co.,  150  U.  S.  371.  14  S.  Ct.  127,  37 
L.  ed.  1113;  Cates  v.  Allen,  149  U.  S.  451,  13 
S.  Ct.  977,  37  L.  ed.  804;  Tompkins  Co.  v. 
Catawba  Mills,  82  Fed.  780. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  18. 
And  see  further  as  to  the  requirement  of  ex- 
hausting legal  remedies  before  resorting  to 
equity,  Creditoes'  Suits,  12  Cyc.  6  et  seq.; 
FRAUDtTLENT  CONVEYANCES,  20  Cyc.  682  et 
seq.,  831. 

As  a  method  of  obtaining  and  executing  a 
judgment  against  a  debtor  an  ex  parte  ap- 
pointment of  a  receiver  is  not  proper. 
Hutchinson  V.  Rice,  109  La.  29,  33  So. 
57. 

The  irregularity  of  a  return  of  an  execu- 
tion will  not  be  considered  a  ground  for  re- 
sisting the  application  for  a  receiver  on  a 
creditor's  bill  founded  upon  the  judgment, 
which  irregularity  consisted  in  returning  the 
execution  into  the  office  of  the  wrong  clerk, 
because  the  remedy  at  law  is  exhausted  by 
the  sherifT's  return,  Clark  v.  Dakin,  2  Barb. 
Ch.  (N.  Y.)  36. 

The  rule  is  held  to  be  inapplicable  in  suits 
to  marshal  the  assets  of  a  debtor's  estate. 
Harmon  v.  Wagener,  83  S.  C.  487,  12  S.  E. 
98.  And  where  a  debt  is  due  from  a  part- 
nership which  has  been  dissolved  by  the 
death  of  one  of  the  partners,  and  the  part- 
nership property  is  in  possession  and  control 
of  the  surviving  partner  or  partners,  a  court 
of  equity  is  lield  to  treat  the  property  as  a 
trust  fund  in  which  the  creditors  have  an 
equitable  or  quasi-lien,  and  for  misconduct 
of  tlie  surviving  partner  they  may  have  the 
property  placed  in  the  hands  of  a  receiver. 
Byrne  r.  Lake  Charles  First  Nat.  Bank,  20 
Tex.  Civ.  App.  194,  49  S.  W.  706. 

Illustrating  the  rule  as  applied  to  corpora- 
tions see  infra,  II,  C,  4,  c,  (i). 

In  supplementary  proceedings  see  Execu- 
tions, 17  Cyc.  1409,  1451. 

Other  adequate  remedies  see  supra,  II,  B, 
4,  a. 

11.  Morton  r.  Grafflin,  68  Md.  545,  13 
Atl.  341.  15  Atl.  298;  Rich  v.  Levy,  16  Md. 
74;  Uhl  V.  Dillon,  10  Md.  500,  69  Am.  Dec. 
172. 

12.  Adee  v.  Bilger,  81  N.  Y.  349. 

13.  Adee  v.  Bigler,  81  N.  Y.  349.  In  Mc- 
Goldrick  v.  Slevin,  43  Ind.  522,  it  was  held 
that  the  fact  that  an  insolvent  debtor  had 
entered  an  appearance  to  a  complaint  by  one 
creditor,  and  allowed  a  judgment  to  go  on 
proof  for  a  just  debt,  and  contemplated  an 
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instances,  however/*  as  by  statutes  under  which  a  simple  contract  creditor  is 
permitted  to  file  a  bill  to  reach  property  fraudulently  conveyed,  in  which  cases 
a  receiver  may  be  appointed;  or  by  statute  under  which  creditors  of  insolvent 
traders  or  firms  of  traders  are  given  a  remedy  in  equity.^'' 

d.  On  Defendant's  Applieation.  A  receiver  may  be  appointed  at  the  instance 
of  a  defendant  in  a  suit  in  which  the  jurisdiction  of  the  subject-matter  attaches, 
and  the  appointment  of  the  receiver  is  in  other  respects  appropriate  for  the  preser- 
vation of  the  property  and  the  protection  of  the  rights  of  the  parties,  to  preserve 
it  for  final  distribution.^^    And  where  the  court  may  decree  relief  as  between 


assignment,  did  not  entitle  other  creditors 
without  judgments  to  a  receiver  in  the 
absence  of  a  showing  of  danger  of  fraudulent 
disposition. 

14.  See  the  statutes  of  the  several  states. 
Chattel  mortgage  not  assignment. —  Under 

a  statute  in  Michigan  providing  that  a  per- 
son having  a  preferred  labor  claim  against 
an  insolvent  might  proceed  in  chancery  for 
the  appointment  of  a  receiver,  if  a  common 
law  or  other  assignment  for  the  benefit  of 
creditors  had  been  made  by  any  of  de- 
fendants, it  was  held  that  a  chattel  mort- 
gage executed  by  such  insolvent  to  secure  a 
creditor  was  not  an  assignment  for  the  bene- 
fit of  creditors  within  the  statute,  Wineman 
V.  Fisher  Electrical  Mfg.  Co.,  118  Mich.  636, 
77  N.  W.  245. 

15.  See  Fraudulent  Conveyances,  20  Cyc. 
831. 

Other  cases  are  unaffected  by  such  statute. 
Morton  Grafflin,  68  Md.  545,  13  Atl.  341, 
15  Atl.  298;  Rich  r.  Levy,  16  Md.  74;  Ulil 
V.  Dillon,  10  Md.  500,  69  Am.  Dec.  172. 

Where  possession  is  retained. —  It  is  not 
necessary  that  a  creditor  should  have  judg- 
ment and  return  of  "  no  property  "  in  order 
to  enable  him  to  maintain  an  action  to  have 
a  conveyance  declared  to  have  been  made  in 
contemplation  of  insolvency.  The  statute 
does  not  authorize  the  appointment  of  a 
receiver  in  such  an  action,  except  to  take 
charge  of  such  property  as  may  be  under 
the  control  of  the  person  to  whom  the  sale, 
mortgage,  or  assignment  shall  have  been 
made,  unless  the  property  is  in  danger  of 
being  lost,  removed,  or  materially  injured; 
so  where  a  mortgage  does  not  pass  the  pos- 
session and  control  of  the  property  mort- 
gaged, the  court  has  no  power  to  compel 
its  surrender  to  a  receiver  before  it  is  de- 
cided that  the  mortgage  was  made  in  con- 
templation of  insolvency.  Griffith  v.  Cox, 
79  Ky.  562. 

16.  Fecliheimer  v.  Baum,  37  Fed.  167,  un- 
der a  Georgia  statute  providing  that  a 
creditor  of  an  insolvent  trader,  or  firm  of 
traders,  whose  debt  is  mature,  unpaid,  de- 
manded, and  payment  refused,  may  invoke 
the  aid  of  equity  to  collect  the  debts,  and 
make  distribution. 

Defendant  must  be  an  insolvent  trader  to 
justify  the  appointment  at  the  instance  of 
general  creditors.  If  he  is  not  a  trader 
(Revnolds,  etc.,  Mortg.  Co.  v.  Kingsbury, 
118  Ga.  254,  45  8.  E.  235;  Birdsong  v.  Allen- 
Dumas  Co.,  94  Ga.  729,  19  S.  E.  885),  or 
is  not  shown  to  l)e  insolvent    (Collins  y. 


Myers,  68  Ga,  530),  a  receiver  cannot  be  ap- 
pointed. The  fact  that  the  sheriff  seized 
defendant's  stock  of  goods  under  a  mortgage 
fieri  facias,  before  daylight  in  the  morning, 
five  hours  before  the  injunction  was  granted, 
did  not  deprive  defendant  of  his  character 
of  trader,  so  as  to  preclude  the  filing  of  an 
application  for  injunction  and  receiver,  un- 
der the  above  section.  Wilcox  v.  Dunlap, 
83  Ga.  417,  9  S.  E.  1046. 

The  statute  does  not  interfere  with  liens 
of  other  creditors  and  if  the  debtor's  estate 
is  encumbered  will  not  help  a  creditor  who 
has  no  interest  in  the  mortgage.  The  un- 
secured creditor  must  show  that  the  assets 
are  more  than  sufficient  to  pay  off  all  en- 
cumbrances as  well  as  that  the  debtor  is 
insolvent.  Collins  v.  Myers.  68  Ga.  530; 
Barnwell  v.  Wofford,  67  Ga.  50. 

17.  Iowa. —  Hablitzel  v.  Latham,  35  Iowa 
550,  on  cross  bill. 

Mississippi. —  Hamberlain  v.  Marble,  24 
Miss.  586. 

Nebraska. —  Philadelphia  Mortg.,  etc.,  Co. 
V.  Oyler,  6rNebr.  702,  85  N.  W.  89'9,  as  to 
rule  on  the  application  of  a  defendant  in  fore- 
closure who  is  liable  for  deficiency  judg- 
ment. 

North  Carolina —  McNair  i'.  Pope,  96  N.  C. 
502,  2  S.  E.  54  (where  in  a  real  action  the 
legal  title  was  conceded  to  be  in  defendants 
who  denied  the  equities  upon  which  plain- 
tiffs relied,  and  plaintifi's  who  were  in  pos- 
session were  insolvent,  by  reason  of  which 
the  rents  and  profits  were  in  danger  of  loss)  ; 
Horton  v.  White,  84  N.  C.  297  (where  plain- 
tiff sued  in  forma  pauperis  to  recover  land, 
and  during  the  pendency  of  the  action  took 
possession  of  the  land  and  resisted  defend- 
ant's reoccupation,  the  appointment  of  a 
receiver  to  secure  the  rents  and  profits  was 
granted).  See  also  John  L.  Eoper  Lumber 
Co.  V.  Wallace,  93  N.  C.  22,  where  in  an 
action  to  restrain  interference  with  plain- 
tiff's possession  of  land,  defendant  answered 
claiming  to  be  the  owner  and  asked  for  an 
injunction  against  cutting  timber,  and  it  was 
held  that  plaintiff  should  be  required  to  give 
bond  to  pay  any  damages  tliat  niiglit  be 
awarded  against  liim  and  that  a  receiver 
should  be  appointed  to  keep  an  account  of 
timber  cut. 

0/(70. —  See  Mathers  r.  Cincinnati  K.  Tun- 
nel Co..  12  Ohio  Cir.  Ct.  136.  5  Ohio  Cir. 
Dec.  592. 

South  Carolina. —  Harmon  r.  Wagener.  33 
S.  C.  487,  12  S.  E.  98. 

Texas.— De  Barrera  v.  Frost,  33  Tex.  Civ. 
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defendants,  it  may  make  an  interlocutory  order  necessary  to  obtain  such  relief^ 
and  may  appoint  a  receiver  on  such  application  of  one  defendant  against  another.^* 
But  interveners  seeking  rehef  not  germane  to  the  original  suit  cannot  ask  for  a 
receiver,  the  obvious  purpose  of  which  is  merely  to  maintain  a  receivership  for 
an  indefinite  term  in  aid  of  a  suit  which  does  not  seek  or  pray  for  any  final  relief/^ 
8.  Time  For  Application  —  a.  Promptness  Part  of  Efficiency  of  Remedy. 
From  the  very  nature  of  the  power  to  appoint  a  receiver  and  of  the  purposes  for 
which  it  may  be  invoked,  its  efficiency  often  depends  on  the  promptness  with 
which  it  may  be  exercised,^^  and  the  court  has  power  in  unusual  and  pressing 
emergencies,  at  the  instance  of  a  party  interested,  to  put  its  hand  upon  the  property 
effectually  and  without  delay  so  as  to  prevent  waste,  inextricable  confusion,  or 
total  destruction,^^  at  any  stage  of  the  suit  when  the  facts  authorize  and  require 
the  appointment.^^  Sometimes  the  receiver  may  be  appointed  before  defendant 
is  affected  with  notice  of  the  pendency  of  the  suit,  upon  a  proper  case  of  urgent 
necessity  made  in  the  original  or  a  distinct  petition  and  supported  by  evidential 
facts.2^ 


App.  580,  77  S.  W.  637,  39  Tex.  Civ.  App. 
544,  88  S.  W.  476,  in  cross  action. 

Washington. —  Sibson  v.  Hamilton,  etc., 
Co.,  21  Wash.  362,  58  Pac.  219,  on  cross 
complaint. 

West  Virginia. —  Ogden  v.  Chalfant,  32 
W.  Va.  559,  9  S.  E.  879. 

England.— S&rgsint  v.  Read,  1  Ch.  D.  600, 
45  L.  J.  Ch.  206. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  15. 

Although  complainant  has  served  notice  of 
a  like  motion,  defendant  may  ask  for  a  re- 
ceiver, and  in  such  case  one  order  will  b,e 
made,  but  the  conduct  of  the  proceedings 
■will  in  general  be  given  to  plaintiff.  Sargant 
V.  Read,  1  Ch.  D.  600,  45  L.  J.  Ch.  206. 

But  a  complainant  should  not  be  burdened 
with  such  expense  unnecessarily  and  against 
his  will,  where  the  appointment  is  not  ob- 
viously necessary  to  protect  the  opposite 
party.  Thus,  where  plaintiff  secured  the 
appointment  of  a  receiver  who  afterward 
died,  it  was  held  that  the  death  of  the  re- 
ceiver did  not  warrant  the  appointment  of 
another  receiver  at  defendant's  instance, 
plaintiff  not  desiring  or  applying  for  it. 
De  Leonis  v.  Walsh,  148  Cal.  254,  82  Pac. 
1047. 

Necessity  of  cross  bill.— It  is  held  that 
such  relief  will  not  be  granted  a  defendant 
except  upon  cross  bill  (Leddel  v.  Starr,  19 
N.  J.  Eq.  159),  that  defendant  should  be 
in  the  position  o^  one  asking  affirmative 
relief,  and  that  a  mere  petition  is  not  suf- 
ficient, nor  is  an  answer  which  is  not  made 
a  cross  bill,  upon  which  a  receiver  will  be 
appointed  at  defendant's  instance  (Ruprecht 
V.  Henrici,  113  111.  App.  398;  Robinson  v. 
Hadley,  11  Beav.  614,  18  L.  J.  Ch.  428,  50 
Eng.  Reprint  954).  See  also  Barlow  v. 
Gains,  8  Beav.  329,  50  Eng.  Reprint  129; 
Grote  V.  Bury,  1  Wklv.  Rep.  92.  But  in 
Ogden  V.  Chalfant,  32  W.'Va.  559,  9  S.  E.  879, 
in  an  action  by  a  judgment  creditor  to  sub- 
ject lands  to  the  lien  of  his  judgment,  a  lien 
creditor  whose  lien  was  reported  on  a  refer- 
ence ordered  for  the  purpose  of  reporting 
all  ^  liens  on  such  lands,  and  who  filed  his 
claim  in  the  cause,  was  held  to  be  entitled 
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to  move  for  the  appointment  of  a  receiver, 
although  not  formerly  a  party  to  the  suit. 

18.  Henshaw  v.  Wells,  9  Humphr.  (Tenn.) 
568. 

19.  Hardy  v.  Abbott,  32  Tex.  Civ.  App.  66, 
73  S.  W.  1079. 

20.  Enforcement  of  judgment  see  infra,  II, 
B,  12. 

21.  Bitting  v.  Ten  Eyck,  85  Ind.  357;  May- 
nard  v.  Railey,  2  Nev.  313. 

In  vacation  see  Judges,  23  Cyc.  554. 

22.  Williamson  v.  Wilson,  1  Bland  (Md.) 
381. 

23.  Columbia  Finance,  etc.,  Co.  v.  Morgan, 
44  S.  W.  389,  628,  45  S.  W.  65,  19  Ky.  L. 
Rep.  1761;  Henshaw  v.  Wells,  9  Humphr. 
(Tenn.)  568.  See  also  In  re  Francke,  57 
L.  J.  Ch.  437.  58  L.  T.  Rep.  N.  S.  305, 
as  to  an  action  commenced  by  originating 
summons. 

Pending  a  plea  to  the  jurisdiction  of  the 

court  the  court  will  not  appoint  a  receiver, 
but  in  order  to  prevent  the  abuse  of  such 
dilatory  pleas  or  any  irreparable  mischief 
it  will  order  an  immediate  hearing  or  trial 
of  the  plea.  Ewing  v.  Blight,  8  Fed.  Cas. 
No.  4,590,  3  Wall.  Jr.  139. 

The  pendency  of  a  motion  to  dissolve  an 
injunction  is  no  objection  to  a  motion  for  a 
receiver.  Barnard  v.  Darling,  1  Barb.  Ch. 
(N.  Y.)  76. 

Pending  resistance  to  order  of  restoration 
of  possession. —  Where  the  court  had  deter- 
mined the  right  to  possession  to  land  in 
favor  of  one  of  the  parties  and  ordered  its 
restoration  to  him,  an  application  for  the 
appointment  of  a  receiver  pendente  lite  will 
not  be  considered  before  the  applicant  has 
made  complete  restoration  in  compliance 
with  the  former  order  of  the  court.  Rollins 
V.  Henry,  77  N.  C.  467. 

Pending  demurrer  see  supra,  II,  B,  7,  b, 
text  and  note  6. 

24.  District  of  Oolumhia. —  Barley  v.  Git- 
tings,  15  App.  Cas.  427. 

Georgia. —  Jones  v.  Dougherty,  10  Ga.  273, 
temporary  or  ad  interim  receiver. 

Illinois. —  Russell  v.  Chicago  Trust,  etc.^ 
Co.,  40   111.   App.   385    (creditors'   suit  in 
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b.  Before  Answer.  By  the  ancient  practice  of  the  court  pf  chancery  in  Eng- 
land a  receiver  was  not  appointed  until  after  the  coming  in  of  defendant's 
answer.^^  But  this  practice  appears  to  have  been  broken  in  upon  at  an  early 
day,^®  and  while  it  is  held  that  there  must  be  strong  and  special  reasons  for  the 
appointment  before  answer,^^  as  on  proof  of  fraud,  by  affidavits,  or  immediate 
danger  to  the  property,  unless  at  once  taken  in  charge  by  the  court,^^  the  modern 
practice  is  well  settled  both  in  England  and  in  this  country  that  a  receiver  may  be 
appointed  before  answer  where  the  complainant  can  satisfy  the  court  that  he  has 
an  equitable  claim  to  the  property  in  controversy,^^  and  where  there  is  clear  proof 
of  the  exigency  of  the  particular  case  shown  by  afiidavit.  If  any  other  rule  were 
allowed  to  prevail  the  purpose  designed  by  the  application  might  often  be  defeated 
by  delay .^^ 


which  it  is  said  that  the  appointment  will 
depend  upon  defendant's  being  brought  into 
the  suit  afterward  by  service  of  process  or 
appearance)  ;  Siegmund  v.  Ascher,  37  111. 
App.  122. 

Iowa. — •  Jones  v.  Graves,  20  Iowa  596,  by 
statute. 

'Nevada. —  Maynard  v.  Railey,  2  Nev.  313. 

United  States. — Hazzard  v.  Credit  Mobilier, 
11  Fed.  Cas.  No.  6,289,  7  Reporter  360,  6 
Wkly.  Notes  Cas.  (Pa.)  417,  before  service 
but  after  actual  notice  and  opportunity  to 
appear  after  filing  of  bill. 

England.— In  re  H.,  1  Ch.  D.  276,  45 
L.  J.  Ch.  749,  24  Wkly.  Rep.  317. 

Notice  dispensed  with  see  infra,  III,  D.  5. 

25.  Jones  v.  Dougherty,  10  Ga.  273;  French 
V.  Gifford,  30  Iowa  148;  Bloodgood  v.  Clark, 
4  Paige  (N.  Y.)  574. 

26.  Vann  v.  Barnett,  2  Bro.  Ch.  158,  29 
Eng.  Reprint  91;  Compton  v.  Bearcroft,  2 
Bro.  Ch.  158  note,  29  Eng.  Reprint  91. 

27.  Little  Warrior  Coal  Co.  v.  Hooper,  105 
Ala.  665,  17  So.  118;  Briarfield  Iron  Works 
Co.  V.  Foster,  54  Ala.  622 ;  Monroe  v.  Thomp- 
son, 1  Lack.  Leg.  Rec.  (Pa.)  323.  See  also 
Keller  v.  Young,  1  Lane.  Bar  (Pa.)  Nov. 
27,  1869. 

28.  Alabama. —  Little  Warrior  Coal  Co.  v. 
Hooper,  105  Ala.  665,  17  So.  118. 

Maryland. —  Baltimore  City  Brick  Co.  v. 
Robinson,  55  Md.  410:  Frostburg  Bldg.  As- 
soc. V.  Stark,  47  Md.  338;  Blain  v.  Everitt, 
36  Md.  73;  Bloundheim  v.  Moore,  11  Md. 
365;  Rose  Bevan,  10  Md.  467,  69  Am. 
Dec.  170;  W^illiamson  i-.  Wilson,  1  Bland 
418;  Clark  v.  Ridgely,  1  Md.  Ch.  70. 

Mississippi. —  Whitehead  v.  Wooten,  43 
Miss.  523  [citing  Middleton  v.  Dodswell,  13 
Ves.  Jr.  266,  33  Eng.  Reprint  294]. 

Neto  York. —  Simmons  t'.  Wood,  45  How. 
Pr.  262;  Ogden  v.  Kip,  6  Johns.  Ch.  160; 
West  V.  Swan,  3  Edw.  420;  Micklethwaite 
V.  Rhodes,  4  Sandf.  Ch.  434. 

England. —  Duckworth  v.  Trafford^  18  Ves. 
Jr.  283,  34  Eng.  Reprint  324. 

See  42  Cent.  ^Dig.  tit  "  Receivers,"  §  9. 

29.  Murray  v.  Murray,  115  Cal.  266,  47 
Pac.  37,  56  Am.  St.  Rep.  97,  37  L.  R.  A. 
626;  Probasco  v.  Probasco,  30  N.  J.  Eq. 
108;  Bloodgood  t'.  Clark,  4  Paigo  (N.  Y.)  574; 
U.  S.  r.  Church  of  Jesus  Christ,  etc.,  5  Utah 
361,  15  Pac.  473  [affirmed  in  136  U.  S.  1,  10 
S.  Ct.  792,  34  L.  ed.  478,  and  affirmed  with 


modification  in  the  final  decree  in  140  U.  S. 
665,  11  S.  Ct.  884,  35  L.  ed.  592].  In  Met- 
calfe V.  Pulvertoft,  1  Ves.  &  B.  180,  183,  35 
Eng.  Reprint  71,  the  lord  chancellor  said: 
"  With  respect  to  appointing  a  Receiver  be- 
fore answer,  I  take  it,  that  the  cases,  where 
the  Court  has  refused  it,  turned  upon  this: 
that  the  Party  applying  for  the  Appointment 
could  not  state,  that  he  had,  strictly  speak- 
ing, an  equitable  title,"  and  refetring  to 
Vann  v.  Barnett,  2  Bro.  Ch.  158,  29  Eng. 
Reprint  91,  cited  supra,  note  26,  said  that 
the  receiver  would  not  have  been  appointed 
therein  unless  defendant  had  filed  an  affi- 
davit showing  in  substance  that  plaintiff  had 
an  equitPcble  title. 

30.  Alabama. —  Micou  v.  Moses,  72  Ala. 
439;   Weiss  v.  Goetter,  72  Ala.  259. 

California. —  Murray  v.  Murray,  115  Cal. 
266,  47  Pac:  37,  56  Am.  St.  Rep.  97,  37 
L.  R.  A.  626. 

Georgia. —  Johns  v.  Johns,  23  Ga.  31; 
Williams  v.  Jenkins,  11  Ga.  595. 

Indiana. —  Pressley  V.  Harrison,  102  Ind. 
14,  1  N.  E.  188. 

Bliohiqan. —  Turnbull  V.  Prentiss  Lumber 
Co.,  55  Mich.  387.  21  N.  W.  375. 

Mississippi. —  Whitehead  v.  Wooten,  43 
Miss.  523  [citing  Vann  v.  Barnett,  2  Bro. 
Ch.  157,  29  Eng  Reprint  91]. 

New  York. —  Austin  v.  Figueira,  7  Paige 
56,  58,  where  it  is  said :  "  It  is  very  com- 
mon practice  to  give  notice  of  the  applica- 
tion to  appoint  a  receiver  at  tlie  time  of  the 
service  of  the  .  .  .  subpoena  upon  the  defend- 
ant. Although  the  defendant  has  a  certain 
number  of  days  after  the  return  day  of  the 
subpoena  to  enter  his  appearance,  before  he 
is  liable  to  be  attached  or  to  have  the  bill 
taken  as  confessed  against  him.  there  is  noth- 
ing in  the  rules  or  the  practice  of  the  court 
which  requires  all  other  proceedings  on  the 
part  of  the  complainant  to  be  stayed  in  the 
meantime." 

PcnnsiiJrania. —  Monroe  r.  Thompson.  1 
Lack.  Leg.  Rec.  323. 

riah.—  V.  S.  V.  Church  of  Jesns  Christ.  5 
Utah  301,  15  Pac.  473  [afirwcd  in  136  U.  S. 
1,  10  S.  Ct.  792,  34  L.  ed.  478.  and  affirmed 
with  modification  of  the  final  decree  in  140 
U.  S.  665,  11  S.  Ct.  884,  35  L.  ed.  592]. 

England. —  Tavlor  r.  Eekerslev,  2  Ch.  D. 
302,  45  L.  J.  Cii.  527,  34  L.  T."  Rep.  N.  S. 
637,  24  Wkly.  Rep.  450;  Meaden  r.  Sealey, 
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e.  Before  Judgment.  It  is  the  common  practice  in  appointing  receivers  to 
take  such  action  upon  the  coming  in  of  the  answer,^^  and  this  is  proper  where  the 
appointment  is  for  a  merely  ancillary  purpose,  which  is  concerned  with  the  tem- 
porary incidents  of  the  suit.^^  But  it  is  held  otherwise  where  the  propriety  of 
the  appointment  is  the  principal  question  in  the  case,  and  it  is  required,  if  at 
all,  by  the  view  which  the  court  shall  ultimately  take  of  the  case  as  part  of  the 
means  which  should  be  taken  to  afford  the  rehef  contemplated  by  the  decree,^^ 


6  Hare  620,  18  L.  J.  Ch.  168,  31  Eng.  Ch. 
620,  67  Eng.  Reprint  1310;  Acheson  v. 
Hodges,  3  Ir.  Eq.  516,  523  (defendant  having 
jnade  an  affidavit  for  the  purpose  of  resisting 
the  motion,  and  going  into  the  merits  of  the 
case)  ;  Scott  v.  Becher,  4  Price  346;  Tanfield 
V.  Irvine,  2  Russ.  149,  3  Eng.  Ch.  149,  38 
Eng.  Reprint  292;  Duckworth  v.  Trafford, 
18  Ves.  Jr.  283,  34  Eng.  Reprint  324;  Mid- 
dleton  V.  Dodswell,  13  Ves.  Jr.  266,  33  Eng. 
Reprint  294. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  9. 

Waiver  of  objection. —  Where  defendant  ap- 
peals to  the  chancellor  from  the  receiver's 
appointment  by  the  register,  the  filing  before 
the  chancellor  of  defendant's  answer  to  the 
bill  as  part  of  the  proofs  against  the  appli- 
cation for  a  receiver  is  a  waiver  of  his  right 
to  insist  that  the  receiver  was  prematurely 
appointed,  because  appointed  by  the  register 
before  answer  to  the  bill  was  filed.  Brooke 
V.  Tucker,  149  Ala.  96,  43  So.  141. 

Abuse  of  power. —  The  power  is  considered 
as  in  all  respects  as  safe  and  as  little  liable 
to  abuse  as  any  judicial  procedure  known  to 
the  common  law.  Williamson  v.  Wilson,  1 
Bland  (Md.)  418,  424,  where  the  court  an- 
swers the  argument  that  a  measure  so  prompt 
and  vigorous  as  the  appointment  of  a  re- 
ceiver upon  the  filing  of  the  bill  may  be  ap- 
plied  to  most  pernicious  abuses  and  is  open 
to  the  greatest  abuse,  by  showing  the  neces- 
sity of  notice,  affidavit,  and  bond  and  the  rem- 
edy on  short  notice  for  a  rescission  of  the  ap- 
pointment, and  said  that  "  it  will  be  found  in 
practice,  tliat  little  or  no  useless  x^^'essure 
can  be  produced  in  any  case;  and  that,  in  no 
instance,  can  the  mischief  continue  long  be- 
fore the  party  aggrieved  may  have  an  oppor- 
tunity of  being  fully  heard,  and  of  obtain- 
ing complete  relief." 

Parties  before  court  and  consenting. —  In 
Brodie  v.  Barry,  3  Meriv.  695,  36  Eng.  Re- 
print 267,  a  receiver  was  appointed  before 
answer  in  a  case  of  a  devise  to  four  trustees, 
of  whom  two  declined  to  act,  all  parties  being 
before  the  court,  and  consenting. 

To  enforce  appearance. —  Where  a  defend- 
ant resides  out  of  the  jurisdiction  of  the 
court,  and  a  bill  is  filed  against  him  to  raise 
a  charge  specifically  affecting  his  lands,  a 
receiver  will  be  appointed  over  them  in  order 
to  compel  appearance.  Nash  v.  Hughes, 
Hayes  &  J.  400.  But  a  receiver  will  not  be 
appointed  for  such  purpose  unless  plaintifT 
has  a  specific  lien,  or  there  is  danger  of 
immediate  loss  of  the  property.  Arthurs  v. 
Arthur,  1  Hog.  95. 

Where  defendant  absconds  or  resides  out  of 
jurisdiction  for  the  purpose  of  avoiding  serv- 
ice, a  receiver  will  be  appointed.    Dowling  v. 
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Hudson,  14  Beav.  423,  51  Eng.  Reprint  349: 
Maguire  v.  Allen,  1  Ball  &  B.  75;  Quin  v. 
Gunn,  1  Hog.  75.  See  also  Gibbins  i\  Main- 
waring,  9  Sim.  77,  16  Eng.  Ch.  77,  59  Eng. 
Reprint  287. 

Leave  to  serve  notice  of  motion.— -A  r.3 
ceiver  cannot  be  applied  for  before  appear- 
ance except  leave  be  given  to  serve  the  notice 
personally,  and  such  leave  will  not  be 
granted  unless  plaintiff  has  used  diligence 
to  compel  appearance.  Ramsbottom  v.  Free- 
man, 4  Beav.  145,  10  L.  J.  Ch.  362,  49  Eng. 
Reprint  294. 

Notice  see  infra,  III,  D,  5. 

31.  Dutton  i\  Thomas,  97  Mich.  93,  56 
N.  W.  229  (before  replication)  ;  Rankin  v. 
Rothschild,  78  Mich.  10,  43  N.  W.  1077; 
Woodford  V.  Kelley,  18  S.  D.  615,  101  N.  W. 
1069;  Union  Mut.^L.  Ins.  Co.  r.  Union  Mills 
Plaster  Co.,  37  Fed.  286,  3  L.  R.  A.  90. 

Under  the  Judicature  Act  the  court  has  a 
discretion  as  to  the  appointment  of  a  re- 
ceiver, and  the  power  given  can  be  exercised 
at  the  trial  of  an  action,  as  well  as  upon  an 
interlocutory  application.  In  re  Prytherch, 
42  Ch.  D.  590,  59  L.  J.  Ch.  79,  61  L.  T.  Rep. 
N.  S.  799,  38  Wkly.  Rep.  61. 

32.  Union  Mut.  L.  Ins.  Co.  v.  Union  Mills 
Plaster  Co.,  37  Fed.  286,  3  L.  R.  A.  90. 

33.  Union  Mut.  L.  Ins.  Co.  v.  Union  Mills 
Plaster  Co.,  37  Fed.  286,  3  L.  R.  A.  90,  which 
was  an  application  for  a  receiver  in  a  suit 
for  the  foreclosure  of  a  mortgage,  and  which 
held  that  as  under  the  state  law  the  mort- 
gagor was  entitled  to  possession  and  to  rents 
and  profits  until  the  foreclosure  sale  and 
confirmation  thereof  a  receiver  will  not  be  ap- 
pointed merely  on  the  ground  of  the  in- 
adequacy of  the  security,  and  that  the  facts 
did  not  warrant  an  appointment  on  the 
ground  that  the  security  was  being  wasted 
or  destroyed;  and  further,  that  as.  the  mort- 
gagor had  offered  in  its  answer  and  at  the 
hearing  of  the  motion  to  pay  the  amount  of 
the  instalment  and  annual  interest,  etc., 
which  were  in  arrears,  the  further  prosecu- 
tion of  the  suit  (if  such  practice  is  proper) 
must  be  as  upon  a  bill  by  a  creditor  and 
mortgagee  of  a  corporation  upon  the  ground 
that  the  management  thereof  is  so  grossly 
corrupt  and  bad  as  to  entitle  the  complainant 
to  invoke  the  interference  of  the  court  for 
the  protection  of  his  debt  and  that  in  such 
case  the  appointment  before  hearing  should 
not  be  ordered  because  it  would  anticipate 
the  very  object  of  the  litigation  by  a  prejudg 
ment  involving  the  whole  merits  of  the 
case.  See  also  Rice  i*.  St.  Paul,  etc.,  R. 
Co.,  24  Minn.  464,  the  decision  being  on  the 
ground  that  the  remedy  at  law  to  recover 
possession  is  adequate.    But  upon  the  ques- 
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and  where  the  whole  equity  of  plaintiff's  case  is  denied  by  the  answer,  and  his 
claims  are  not  otherwise  supported. 

d.  After  Judgment  or  Deeree.^^  It  is  perhaps  of  rare  occurrence  that  courts 
are  called  upon  to  appoint  a  receiver  after  final  decree  in  a  cause.^^  But  that 
such  appointments  may  be  made  is  well  settled ;  and  this  may  be  done  not- 
withstanding the  original  bill  did  not  pray  a  receiver,  since  the  appointment 
in  such  case  is  made  because  of  occurrences  subsequent  to  the  decree,^^  and  where 
a  court  of  chancery  obtains  jurisdiction  of  the  subject-matter  of  a  suit  it  will 
retain  jurisdiction  until  complete  justice  has  been  done.^^ 


tion  of  the  propriety  of  appointment  in  fore- 
closure proceedings  this  case  seems  not  in 
accord  with  the  current  of  authority.  See 
Schreiber  v.  Carey,  48  Wis.  208,  4  N.  W.  124, 
where  the  authorities  are  reviewed.  And  see 
also  Mortgages,  27  Cyc.  1621. 

Suit  by  minority  stock-holder. —  In  Down- 
ing V.  Dunlap  Coal,  etc.,  R.  Co.,  93'  Tenn. 
22],  24  S.  W.  122,  it  Avas  held  that  the  ap- 
pointment of  a  receiver  for  a  solvent  corpora- 
tion, on  bill,  answer,  and  ex  parte  affidavits, 
without  submitting  other  evidence,  would 
not  lie  at  the  instance  of  minority  stock- 
holders, the  answer  denying  the  material  al- 
legations of  the  bill,  the  result  so  obtained 
being  the  merit  of  the  case  to  be  decided  at 
its  end. 

34.  See  infra,  III,  E,  5,  b. 

Under  the  practice  requiring  a  general  rep- 
lication (U.  S.  Equity  Rule  66)  and  entitling 
defendant  to  a  dismissal  of  the  suit  upon 
failure  to  tile  such  replication,  if  the  com- 
plainant fails  to  except  or  reply  to  an  an- 
swer within  the  time  limited  for  such  action 
the  power  of  the  court  is  limited  to  a  dis- 
missal unless  for  cause  shown  complainant 
is  permitted  to  file  a  replication  nunc  pro 
tunc  and  the  appointment  of  a  receiver  after 
answer  denying  the  material  allegations  of 
the  bill  and  without  such  exceptions  or  repli- 
cation have  been  filed  is  unwarranted.  Har- 
rington V.  Union  Oil  Co.,  144  Fed.  235. 

35.  Upon  final  decree  see  infra,  II,  B, 
12,  a. 

36.  Chicago,  etc.,  R.  Co.  v.  St.  Clair.  144 
Tnd.  371,  42  N.  E.  225;  Connellv  r.  Dickson. 
76  Ind.  440. 

37.  California. —  Kreling  v.  Kreling,  118 
Cal.  421,  50  Pac.  549,  holding  that  the  court 
may  appoint  a  receiver  for  property  of  de- 
fendant, that  it  might  be  available  for  satis- 
faction of  the  judgment,  where  defendant  had 
obtained  a  stay  of  execution  pending  a  mo- 
tion for  new  trial,  the  action  being  still 
pending.  See  also  Whitney  v.  Buckman,  26 
Cal.  447. 

Illinois. —  Haas  V.  Chicago  Bldg.  Soc,  89 
111.  498. 

Indiana. —  Harris  v.  U.  S.  Savings  Fund, 
etc.,  Co.,  146  Ind.  265,  45  N.  E.  328;  Chi- 
cago, etc.,  R.  Co.  V.  St.  Clair,  144  Ind.  371, 
42  N.  E.  225;  Brinkman  v.  Ritzincrer,  82 
Ind.  358;  Connelly  r.  Dickson,  70  Ind. 
440. 

Nevada. —  Hyman  v.  Kclley,   1   Nev.  179. 
Neio   York. —  Astor    i\   Turner,    11  Paige 
436. 

Tennessee. — Enochs  v.  Wilson,  11  Lea  228; 


Hoge  r.  Hollister,  8  Baxt.  533;  Jones  v. 
vStewart,  (Ch.  App.  1900)  61  S.  W.  105;  Mer- 
rill V.  Elam,  2  Tenn.  Ch.  513. 

Virginia. —  Adkins  v.  Edwards,  83  Va.  316, 
2  S.  E.  439;  Moran  v.  Johnston,  26  Gratt. 
108. 

Wisconsin. —  Schreiber  r.  Carey,  48  Wis. 
208,  4  K  W.  124. 

England. —  lliomas  v.  Davies,  11  Beav.  29, 
50  Eng.  Reprint  727 ;  In  re  By  water,  1  Jur. 
N.  S.  227. 

See  42  Cent.  Dig.  tit.  "Receivers,  §  11. 
Pending  appeal  see  Appeal  and  Ekros,  2 
Cyc.  979. 

In  foreclosure  of  mortgages  see  Moet- 
GAGES,  27  Cvc.  1621. 

38.  Chicago,  etc.,  R.  Co.  v.  St.  Clair,  144 
Ind.  371,  42  N".  E.  225;  Brinkman  v.  Ritz- 
inger,  82  Ind.  358;  Connelly  v.  Dickson,  76 
Ind.  440;  Cooke  v.  Gwyn,  3  Atk.  690,  26 
Eng.  Reprint  1196,  holding  that  a  receiver 
may  be  granted  on  motion  notwithstanding 
the  reservati-on  of  all  matters  under  the  de- 
cree until  after  the  master  has  made  his 
report.  Wright  r.  Vernon,  3  Drew  112,  61 
Eng.  Reprint  845;  Bowman  t'.  Bell,  14  L.  J. 
Ch.  119,  14  Sim.  392,  37  Eng.  Ch.  392.  60 
Eng.  Reprint  409.  But  in  Fallows  V.  Dillon. 
1  Wkly.  Rep.  101,  a  receiver  was  refused 
on  a  motion  after  decree  but  before  the  mas- 
ter's report,  those  in  possession  being  en- 
titled to  the  legal  estate,  the  court  distin- 
guishing Bowman  v.  Bell,  supra,  in  that  the 
application  in  that  case  was  granted  after 
the  master  had  made  his  report,  and  Thomas 
V.  Davies,  11  Beav.  29,  50  Eng.  Reprint  727, 
supra,  note  37,  in  that  the  case  was  one  in 
which  the  estate  was  in  the  hands  of  a 
person  who  had  paid  no  rent  for  it  for 
twenty  rears. 

39.  Haas  r.  Chicago  Bldg.  Soc,  89  HI. 
498. 

Under  amended  cross  bill  after  failure  of 
sale. —  So  in  Mathers  r.  Cincinnati  R.  Tunnel 
Co.,  12  Oliio  Cir.  Ct.  13G,  5  Oliio  Cir.  Doc. 
592.  it  was  hold  that  a  docroo  deter- 
mining priority  of  lions  aaaiiist.  and  order- 
ing tlio  sale  by  a  master,  of  certain  ]iro]->orty 
of  a  railroad  cnm]-)any  did  not  deprive  the 
court  of  jurisdiction  under  a  snbsoquent 
amended  answer  and  cross  ]ietition  fded  by  a 
lien-liohler,  wliose  lion  had  by  the  first  decree 
been  declared  a  prior  lien  except  as  against 
that  of  plaintitT,  to  appoint  a  receiver  and 
order  a  sale  of  the  whole  property  of  the 
company,  that  included  in  the  first  decree  as 
well  as  ot^'or  ])roporty  aflfccted  bv  the  lien 
of  the  cross  complainant,  the  whole  being 
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e.  Delay  in  Application.    An  application  for  the  appointment  of  a  receiver 

is  not  viewed  with  great  indulgence  when  the  apphcant,  with  full  knowledge  of 
the  conduct  upon  which  he  seeks  to  base  his  application,  has  for  a  long  time 
acquiesced  in  such  conduct.**^  On  the  other  hand  under  a  statute  giving  a  creditor 
a  right  to  enforce  his  debt  against  a  corporation  by  the  appointment  of  a  receiver, 
it  is  held  that  so  long  as  plaintiff  has  a  valid  subsisting  claim  and  the  corporation 
is  insolvent;  this  being  a  reason  upon  which  the  application  may  be  based,  he  may 
resort  to  the  remedy/^  and  mere  delay  for  a  long  time  in  asserting  rights  in  prop- 
erty should  not  prevent  the  party  from  invoking  the  assistance  of  a  court  of 
equity  in  protecting  such  rights  from  destruction  or  material  injury.*^ 

9.  Property  Subject  to  Receivership.^^  Any  interest  in  property,  legal  or 
equitable,  may  be  the  subject  of  a  receivership,  where  the  case  otherwise  properly 
appeals  to  the  jurisdiction  of  the  court. But  a  court  cannot  appoint  a  receiver 
to  take  charge  of  property  which  is  not  involved  in  the  litigation,  or  to  take  charge 
of  all  of  a  debtor's  property,  including  that  which  is  not  as  well  as  that  which  is 
specially  bound  for  the  payment  of  the  claim  in  suit.^^   A  receiver  cannot  be  put 


necessary  for  the  carrying  on  of  the  com- 
pany's business. 

40.  Florida. —  Johnson  v.  MeKinnon,  45 
Fla.  388,  34  So.  272. 

Michigan. —  Brown  v.  Chase,  Walk.  43, 
where  a  neglect  for  three  years  to  apply  for 
a  receiver  was  held  to  be  a  waiver  of  the 
right  to  make  the  application, 

Neto  Jersey. —  Conover  v.  Tansey,  ( Ch. 
1907)  67  Atl.  1013;  Tibbals  v.  Sargeant,  14 
N.  J.  Eq.  449. 

South  Carolina. —  Brookshire  v.  Farmers' 
Alliance  Exch.,  73  S.  C.  131,  52  S.  E.  867. 

United  States. —  Hood  v.  Tremont  First 
Nat.  Bank,  29  Fed.  55,  where  the  application 
itself  was  allowed  to  sleep  for  six  years., 
although  some  testimony  had  been  taken  in 
the  meantime. 

England. —  Gray  v.  Chaplin,  3  L,  J.  Ch. 
O.  S.  47,  2  Euss.  126,  26  Eev.  Rep.  22,  3 
Eng.  Ch.  126,  38  Eng.  Reprint  283 ;  Skinners' 
Co.  V.  Irish  Soc,  1  Myl.  &  C.  161,  13  Eng. 
Ch.  161,  40  Eng.  Reprint  338;  Clark  v.  Dew, 
1  Russ.  &  M.  103,  5  Eng.  Ch.  103,  39  Eng. 
Reprint  40.  And  see  Bartley  v.  Bartley,  9 
Jur.  224,  where  a  receiver  was  appointed 
upon  motion  in  a  suit  for  the  appointment 
of  new  trustees,  reasons  being  assigned  for 
the  delay  in  bringing  the  cause  to  a  hearing. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  35. 

And  see  State  v.  Allen,  1  Tenn.  Ch.  512, 
where  the  facts  sufficiently  accounted  for  the 
delay,  the  property  having  been  in  the  hands 
of  receivers  with  whose  management  the 
parties  had  been  satisfied. 

Collateral  attack  see  infra,  IIT,  J,  3. 

41.  New  York  Nat.  Exch.  Bank  v.  Metro- 
politan Sav.  Bank,  28  Wash.  553,  68  Pac. 
905. 

42.  Cotton  V.  Rand,  (Tex.  Civ.  App.  1905) 
92  S.  W.  266. 

43.  Property  or  interest  which  passes  to 
receiver  see  infra,  IV,  D,  3. 

Real  property  see  infra,  II,  B,  10,  b. 

44.  Freeman  v.  Stewart,  119  Ala.  158,  24 
So.  31  (equity  of  redemption  in  land  which 
is  subject  to  execution  where  the  owner  is 
in  possession  and  in  perception  of  the  rents)  ; 
Jenkins  v.  Purcell,  29  App.  Cas.  (D.  C.)  209, 
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9  L.  R.  A.  N.  S.  1074  (equitable  assignable 
interest  in  property  recognized  as  such  by 
the  legal  owner ) . 

Emblements  protected. —  Where  in  a  suit 
for  the  enforcement  of  the  purchase-price  of 
land  the  complainant  alleged  the  recovery  of 
judgment  and  levy  of  execution,  and  that  the 
vendee's  wife  claimed  the  land  on  the  ground 
that  she  had  paid  the  .amount  which  had  been 
paid  as  a  part  of  the  purchase-price  and 
which  was  all  that  the  land  was  worth,  and 
that  after  much  delay  the  claim  was  decided 
against  her,  but  that  on  further  attempt  to 
sell  the  property  plaintiff  was  met  with  other 
frivolous  claims,  etc.,  and  that  the  parties 
colluded  to  delay  the  complainant  with  a 
view  to  keep  the  profits,  it  was  held  that 
while  plaintiff  was  entitled  to  a  receiver,  yet 
as  the  wife's  claim  was  not  decided  and  the 
application  for  a  receiver  was  not  made  un- 
til the  growing  crop  was  planted,  the  re- 
ceiver should  be  instructed  to  allow  defend- 
ants a  reasonable  time  to  gather  the  crops 
and  use  the  property  for  that  purpose. 
Chappell  V.  Boyd,  56  Ga.  578. 

Homestead.-^  In  Bromley  v.  McCall,  18 
S.  W.  1016,  13  Ky.  L.  Rep.  915,  it  was  held 
that  a  receiver,  pending  litigation,  might  be 
appointed  for  the  property  in  controversy  on 
which  plaintifTs  have  a  lien,  although  de- 
fendants are  entitled  to  a  homestead  in  it. 
But  it  is  held  otherwise  in  Tennessee.  Hoge 
V.  Hollister,  8  Baxt.  (Tenn.)  533,  where  a 
similar  order  had  been  made  by  the  chan- 
cellor after  a  decree  ordering  the  sale  of 
realty,  and  the  appellate  court  superseded 
the  order  upon  the  ground  that  the  appellant 
who  claimed  a  homestead  right  in  the  prop- 
erty ought  not  to  be  deprived  of  the  posses- 
sion pending  litigation. 

45.  Arkansas. — -Wormser  v.  Merchants' 
Nat.  Bank,  49  Ark.  117,  4  S.  W.  198. 

California. —  Kreling  v.  Kreling,  118  Cal. 
421,  50  Pac.  549  (holding  that  where  defend- 
ant was  directed  by  judgment  to  make  cer- 
tain payments,  and  in  default  thereof  the 
court  ordered  certain  real  estate  to  be  sold 
and  the  proceeds  applied  on  the  judgment, 
and  in  case  of  a  deficiency  that  judgment 
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upon  property  which  is  already  in  the  custody  of  the  law  under  process  from  another 
court  of  competent  jurisdiction/^  but  the  court  may  appoint  a  receiver  at  the 
suit  of  a  mortgagee  to  enjoin  sale  of  the  mortgaged  property  under  attachments, 


should  be  docketed  therefor,  the  court  could 
not  appoint  a  receiver  for  any  property  not 
embraced  in  the  judgment)  ;  Staples  v.  May, 
87  Cal._178,  25  Pac.  346  (property  not  em- 
braced in  mortgage). 

Florida. —  State  v.  Jacksonville,  etc.,  E. 
Co.,  15  Fla.  201,  property  not  embraced  in 
mortgage. 

Indiana. — ^  State  v.  Union  Nat.  Bank,  145 
Ind.  5373  44  N.  E.  585,  57  Am.  St,  Rep.  209, 
property  not  embraced  in  mortgage. 

Kafisas. —  Bowman  v.  Hazen,  69  Kan.  682, 
77  Pac.  589;  Branner  v.  Webb,  10  Kan.  App. 
217,  63  Pac.  274,  holding  that  in  an  action 
by  a  tenant  in  common  to  recover  an  un- 
divided interest  in  land  from  a  cotenant,  the 
court  cannot  appoint  a  receiver  over  other 
lands  of  defendant. 

New  York. —  Piatt  v.  New  York,  etc.,  R. 
Co.,  170  N.  Y.  451,  63  K  E.  532,  where  such 
order  was  held  erroneous  but  not  void. 

United  States. —  Smith  v.  McCullough,  104 
TJ.  S.  25,  26  L.  ed.  637;  New  York  Cent. 
Trust  Co.  V.  Worcester  Cycle  Mfg.  Co.,  114 
Fed.  659;  Scott  v.  Farmers'  L.  &  T.  Co.,  69 
Fed.  17,  16  C.  C.  A.  358,  which  cases  are  as 
to  property  not  embraced  in  mortgage. 

See  42  Cent.  Dig.  tit.  "Receivers,  §  17. 

Rents  not  subject. —  In  the  foreclosure  of  a 
lien  of  a  tax-sale  certificate,  the  owner  of  the 
land  not  being  personally  liable  for  the  tax 
but  the  land  only  being  liable  therefor,  a 
receiver  cannot  be  appointed  on  the  ground 
that  the  property  is  insufficient  to  satisfy 
the  lien,  since  that  would  be  to  make  the 
owner  pay  in  rents  to  which  he  is  entitled  — 
a  debt  for  which  he  is  not  liable,  and  a  pro- 
vision of  the  revenue  statute  authorizing  the 
holder  of  a  tax-sale  certificate  to  foreclose 
his  lien  in  the  same  manner  as  though  it 
were  a  mortgage,  applies  only  to  the  pro- 
cedure relative  to  foreclosure  of  real  estate 
mortgages,  and  does  not  authorize  the  ap- 
pointment of  a  receiver.  Walker  v.  Fitz- 
gerald, 69  Nebr.  52,  95  N.  W.  32.  So  in 
Ahlhauser  v.  Dowd,  74  Wis.  400,  43  N.  W. 
169,  extension  of  receivership  to  rents  and 
profits  of  land  in  suit  in  aid  of  an  execution 
to  procure  a  sale  of  the  land  seized  on  the 
execution  was  improper,  such  relief  not  in- 
cluding rents  and  profits  pending  litigation. 

Personalty  at  instance  of  purchaser  of 
mortgaged  land.-— The  purchaser  of  mort- 
gaged land  on  execution  against  the  mort- 
gagor has  no  equity  to  have  personal  property 
covered  by  the  mortgage  applied  to  the  re- 
duction thereof  in  exoneration  of  land,  and 
therefore  a  receiver  cannot  be  appointed  of 
such  personalty  on  application  of  the  pur- 
chaser in  a  suit  to  redeem  the  land  from  the 
mortgage.    Lovelace  r.  Webb,  62  Ala.  271. 

Where  the  debtor  and  another  jointly  own 
the  property  it  cannot  be  placed  in  the  hands 
of  a  receiver  unless  the  equities  clearly  de- 
mand it.  Holmes  v.  Stix,  104  Ky.  351,  47 
S.  W.  243,  20  Ky.  L.  Rep.  593. 


The  property  must  be  the  direct  subject  of 

the  action,  and  the  judgment  to  be  granted 
must  act  upon  the  specific  property.  John- 
son V.  Cochrane,  91  Hun  (N.  Y.)  163, 
36  N.  Y.  Suppl.  287,  25  N.  Y.  Civ.  Proc. 
215. 

Where  the  court  has  lost  its  jurisdiction 
over  the  property  by  the  execution  of  a 
replevy  bond,  under  statute,  whereby  the 
levy  of  an  attachment  under  a  bill  in  equity 
was  discharged,  such  bond  is  held  to  stand 
in  the  place  of  the  property  and  upon  ren- 
dition of  a  final  decree  in  the  cause  the  ap- 
pointment of  a  receiver  with  directions  for 
its  seizure  and  sale  is  coram  non  judice  and 
void;  the  property  had  passed  effectually  out 
of  the  custody  of  the  court  and  was  there- 
after subject  to  sale  and  disposition  by  the 
party  executing  the  replevin  bond.  Jones  v.. 
Stewart,  (Tenn.  Ch.  App.  1900)  61  S.  W. 
105. 

46.  Williams  v.  Dismukes,  106  Ala.  402, 
17  So.  620;  Dollins  V.  Lindsey,  89  Ala.  217, 
7  So.  234,  which  cases  hold  that  a  receiver 
to  take  property  which  has  been  seized  on 
attachment  and  delivered  to  a  claimant  on 
the  execution  of  a  statutory  bond  is  im- 
proper, the  property  being  in  custodia  legis, 
unless  at  the  suit  of  one  asserting  a  para- 
mount lien.  But  in  Sackhotf  v.  Vandegrift, 
98  Ala.  192,  13  So.  495  [distinguishing  Dol- 
lins V.  Lindsey,  supra,  in  that  there  the  pro- 
ceedings were  in  different  courts  and  f^^ere 
was  no  averment  that  the  property  attached 
was  of  value  exceeding  the  amount  of  the 
debt  for  which  it  had  been  attachedl,  it  is 
held  that  under  an  equitable  attachment  in 
the  chancery  court,  on  goods  in  the  hands 
of  a  third  person  but  alleged  to  have  been 
fraudulently  transferred  to  him  bv  the 
debtor,  the  goods  are  not  in  custodia  leris  so 
as  to  prevent  the  same  court  aTantino-  a 
creditor  at  large  an  im'unction  and  rec<^ivor 
as  to  the  surplus  of  the  property  affpr  the 
discharge  of  the  prior  claim.  Compare  infra, 
IV,  D,  7,  e. 

Property  involved  in  ^garnishment  p^O'^eed- 
ings.— A  statute  forbidding  the  brin^-inor  of 
actions  against  garnishees,  concernino-  pvnp- 
erty  liable  to  garnishment,  until  the  termina- 
tion of  the  garnishment  prnceedins-s,  evcent 
by  special  pernii«sion  of  the  court,  would 
seem  not  to  inhibit  the  anpointnipnt  of  a 
receiver,  in  a  suit  for  the  settlement  of  part- 
nership afl'airs,  to  take  propertv  of  the  firm 
which  was  garnished  at  a  suit  of  the  creditor 
of  one  of  the  partners;  and  in  any  event  the 
objection  is  not  available  where  it  annears 
that  permission  to  sue  for  such  settlement 
of  the  partnership  was  granted.  Brande  V. 
Bond,  63  Wis.  140.  23  N.'  W.  101. 

Conflicting  jurisdictions  generally  see 
Courts.  ll'"Cyc.  982  et  sea. 

Pronertv  in  hands  of  fldministrffor  s*>p  su- 
pra, IT,  B,  4,  a,  note  50;  and  infra  IT.  B, 
10,  h. 
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in  order  to  prevent  a  multiplicity  of  suits  and  preserve  the  property/^  or  in  a 
suit  to  enforce  the  lien  of  general  creditors  upon  assets  as  a  trust  fund  and  attack- 
ing the  process  under  which  they  had  been  seized/^  or  in  a  suit  in  equity  in  aid 
of  an  execution  at  law/^  or  where  the  proceedings  under  which  the  property  was 
first  taken  have  been  abandoned. A  receiver  cannot  be  appointed  to  subject 
debts  which,  on  grounds  of  public  policy,  are  not  liable  to  attachment,  such  as 
a  claim  against  a  city/^  or  to  subject  a  pension,  against  which  creditors  can  have 
no  execution  at  law/^  or  the  fees  and  emoluments  of  a  public  officer, or  a  mere 
privilege  under  a  license  from  the  municipal  authorities.^*  It  is  not  essential 
that  the  property  should  be  in  the  custody  of  the  court  at  the  time  the  receiver 
is  appointed,  but  only  that  the  person  having  possession  should  be  before  the 
court.  In  such  case  the  court  has  power  to  appoint  a  receiver  and  authorize 
him  to  take  possession.^^ 

10.  Preservation  and  Protection  of  Property  —  a.  In  General  —  Inter- 
ference With  Title  and  Possession.  As  has  been  stated,  the  primary  object  of 
a  receiver  is  to  secure  the  property  or  thing  in  controversy  so  that  it  may  be 
subjected  to  such  order  or  decree  as  the  court  may  make  in  the  particular  case.^® 
To  this  end  the  courts  exercise  the  power  of  appointing  receivers,"  the  appoint- 


47.  Wiedman  v.  Sann,  (N.  J.  Ch.  1895)  31 
Atl.  211.  In  Moore  v.  Diament,  41  N.  J. 
Eq.  612^  7  Atl.  509,  a  similar  ruling  was 
made  where  complainant  claimed  to  be  the 
owner  of  goods  levied  on  under  execution 
against  another. 

48.  Byrne  v.  Lake  Charles  First  Nat.  Bank, 
20  Tex.  Civ.  App.  194,  49  S.  W.  706  (holding 
that  upon  the  theory  that  upon  the  dissolution 
of  a  partnership  for  misconduct  on  the  part  of 
the  partners  in  possession  of  the  assets,  such 
assets  become  a  trust  fund  or  the  general 
creditors  have  a  quasi  or  equitable  lien 
thereon,  and  upon  allegations  of  collusion  be- 
tween a  surviving  partner  and  an  attach- 
ment creditor  in  a  suit  by  a  general  creditor 
in  whicli  the  attachment  creditor  and  the  of- 
ficer levying  the  attachment  are  parties,  that 
a  receiver  may  be  appointed  to  take  posses- 
sion of  the  property)  ;  Ford  r.  Plankinton 
Bank,  87  Wis.  363,  58  N.  W.  766  (money 
in  hands  of  sheriff  upon  execution  against 
insolvent  corporation). 

Condemnation  of  land  after  levy  of  execu- 
tion.—  Where  after  levy  of  execution  land  is 
condemned,  the  money  paid  into  the  hands 
of  the  clerk  of  the  court  for  the  county  in 
which  the  land  is  situated  stands  in  the  place 
of  the  land,  plaintiff  in  execution  cannot 
sell  the  land,  and  in  a  suit  in  aid  of  his 
execution  brought  in  the  proper  county  and 
removed  to  another  county  the  court  in  the 
latter  county  may  direct  the  transfer  of  such 
money  to  a  receiver  appointed  by  it.  Ahl- 
hauser  v.  Doud,  74  Wis.  400,  43  N.  W.  169. 

49.  Ahlhauser  v.  Doud,  74  Wis.  400,  43 
N.  W.  169. 

50.  Fitzgerald  Fitzgerald,  etc.,  Constr. 
Co.,  44  Nebr.  463,  62  N.  W.  899. 

Dismissal  of  suit  in  which  money  was  de- 
posited.—  Where,  after  money  was  deposited 
with  a  trust  company  to  the  credit  of  an 
action  in  a  state  court,  to  enforce  a  lien 
against  freight  moneys  of  a  steamship  com- 
pany, under  stipulation  between  the  parties, 
a  receiver  of  the  company  was  appointed  in 

rn,  B,  9] 


a  creditor's  suit  in  the  state  court  and  in- 
tervened in  the  first  suit,  and  plaintiff  in 
the  first  suit  had  also  sued  in  rem  in  the 
federal  court,  it  was  decided  in  the  first  suit 
that  the  court  had  no  jurisdiction,  the 
moneys  would  be  ordered  to  be  paid  to  the 
receiver  since  the  stipulation  did  not  pro- 
vide for  its  disposition  under  the  conditions 
existing,  and  the  court  was  without  power 
to  determine  the  rights  of  the  parties  in 
that  suit.  Brown  v.  U.  S.,  etc..  Mail  Steam- 
ship Co.,  8  Misc.  (N.  Y.)  562,  28  N.  Y. 
Suppl.  642. 

51.  Granite  Co.  v.  Douglass,  3  Pa.  Dist. 
133. 

52.  Davis  v.  Marlborough,  1  Swanst.  74, 
36  Eng.  Reprint  303,  2  Swanst.  108,  36  Eng. 
Reprint  555,  2  Wils.  Ch.  130,  37  Eng.  Re- 
print 258,  as  to  an  inalienable  pension.  See 
also  injra,  II,  B,  12,  b,    (ii),  (A). 

53.  Tappan  v.  Gray,  7  Hill  (K  Y.)  259 
^reversinq  3  Edw,  450,  and  affirming  9  Paige 
507]  ;  Cooper  v.  Reilly,  2  Sim.  560,  2  Eng. 
Ch.  560,  57  Eng.  Reprint  897  {affirmed  in  1 
Russ.  &  M.  560,  5  Eng.  Ch.  560,  39  Eng. 
Reprint  215],  salary  non-assignable.  But 
where  profits  of  the  office  of  a  clerk  of  the 
peace  were  assigned  for  payment  of  creditors, 
a  receiver  was  appointed  pending  the  deter- 
mination of  the  validity  of  the  assignment. 
Palmer  v.  Vaughan,  3  Swanst.  173,  36  Eng. 
Reprint  818. 

54.  Barry  i\  Kennedy,  11  Abb.  Pr.  N.  S. 
(N.  Y.)  421,  where  it  was  held  that  the  court 
could  not,  as  a  provisional  remedy,  appoint 
a  receiver  of  a  market  stand;  that  the  grant- 
ing or  withholding  permits  to  occupy  stalls, 
etc.,  in  the  city  markets  was  vested  wholly 
in  the  city  inspectors'  determination,  subject 
to  certain  restrictions  beyond  the  control  or 
the  authority  of  the  courts,  and  that  a  per- 
mit was  a  mere  license  to  occupy. 

55.  Crosby  v.  Morristown,  etc.,  R.  Co., 
(Tenn.  Ch.  App.  1897)  42  S.  W.  507. 

56.  See  swpra,  II,  A. 

57.  See  infra,  III. 
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ment  being  made  upon  the  theory  that  if  the  property  is  left  in  the  hands  of  the 
owner  or  possessor  it  is  hable  to  waste  or  destruction,  and  that  it  is  for  the  best 
interests  of  all  concerned  that  it  be  taken  into  the  custody  of  the  court  for  ultimate 
disposition  in  accordance  with  the  rights  of  the  parties  as  they  shall  be  determined. 
Generally  a  resort  to  this  remedy  can  be  had  only  in  extreme  cases  and  the  appoint- 
ment will  not  be  made  where  it  does  not  appear  that  without  it  there  will  be 
irreparable  loss  to  the  party  or  that  the  property  or  fund  is  liable  to  loss,  waste, 
or  destruction,^^  or  where  no  injury  will  apparently  be  caused  by  refusing  to  make 


58.  Ft.  Payne  Furnace  Co.  v.  Ft.  Payne 
Coal,  etc.,  Co.,  96  Ala.  472,  11  So.  439,  38 
Am.  St.  Rep.  109;  Home  Sav.,  etc.,  Co.  v. 
Pope  County  Dist.  Ct.,  121  Iowa  1.  95  N.  W. 
522;  Goodyear  v.  Betts,  7  How.  Pr.  (N.  Y.) 
187;  Rollins  v.  Henry,  77  N.  C.  467;  Battle 
t.  Davis,  66  N.  C.  252. 

59.  Alabama. —  Haves  v.  Jasper  Land  Co., 
147  Ala.  340,  41  So.  909;  Ensley  Dev.  Co.  v. 
Powell,  147  Ala.  300,  40  So.  137;  Gilreath 
v.  Union  Bank,  etc.,  Co.,  121  Ala.  204,  25 
So.  581;  Ft.  Payne  Furnace  Co.  v.  Ft.  Payne 
Coal,  etc.,  Co.,  96  Ala.  472,  11  So.  439,  38 
Am.  St.  Rep.  109;  Randle  v.  Carter,  62  Ala. 
95;  Briarfield  Iron  Works  r.  Foster,  54  Ala. 
622. 

Georgia. —  Houchin  v.  Turner,  89  Ga.  26, 
14  S.  E.  862;  Barnwell  v.  Wofford,  67  Ga. 
50;  Augusta  Ice  Mfg.  Co.  v.  Gray,  60  Ga. 
344;  Macon  v.  Huff,  60  Ga.  221,  where  it 
was  held  that  a  receiver  was  properly  de- 
nied in  a  suit  by  a  city  to  set  aside  a  lease 
of  a  park  made  by  it  to  its  mayor  under 
which  the  lessee  undertook  to  keep  the  park 
in  proper  condition  for  public  use  and  to 
that  end  had  expended  large  sums,  inasmuch 
as,  although  the  lease  was  valid,  the  city 
was  bound  in  equity  to  restore  the  amount 
paid  by  the  lessee  as  a  condition  to  rescind- 
ing the  contract  which  amount  was  in  excess 
even  of  the  estimate  of  the  city  of  the  value 
of  rent  of  the  park. 

7c?a/io.— Kelly  v,  Steele,  9  Ida.  141,  72 
Pac.  887. 

Illinois. —  Baker  v.  Backus,  32  111.  79; 
Lemker  v.  Kalberlah,  105  111.  App.  445; 
Schack  V.  McKey,  97  111   App.  460. 

loira. —  Hart  v.  Mt.  Pleasant  Park  Stock 
Co.,  97  Iowa  353,  66  1".  W.  190,  holding 
that  there  is  no  occasion  for  taking  prop- 
erty out  of  the  hands  of  the  owners  in  the 
absence  of  any  showing  that  they  are  doing 
anything  to  injuriously  affect  plaintiff's 
rights  or  to  impair  his  security. 

Kansas. —  Elwood  v.  Greenleaf  First  Nat. 
Bank,  41  Kan.  475,  21  Pac.  673. 

Kentucky. —  Floor  v.  Floor,  87  S.  W.  272, 
27  Ky.  L.  Rep.  894;  Cbmbs  v.  Breathitt 
County,  49  S.  W.  2,  20  Ky.  L.  Rep.  1247. 

Louisiana. — Malady  v.  Malady,  26  La.  Ann. 
438. 

Maryland. —  Horn  i\  Bohn,  96  Md.  8,  53 
Atl.  576;  Callaway  v.  Powhatan  Imp.  Co., 
95  Md.  177,  52  Atl.  916;  Steinberger  v.  In- 
dependent Loan,  etc.,  Assoc.,  84  Md.  625,  36 
Atl.  439;  Frostburg  Bldg.  Assoc.  r.  Stark, 
47  Md.  338 ;  Knighton  v.  Young,  22  Md.  359 ; 
Haight  V.  Burr,  19  Md.  130;  Triebert  r. 
Burgess,  11  Md.  452;  Furlong  r.  Edwards, 
3  Md.  99;  Speights  v.  Peters,  9  Gill  472; 


Thompsen  v.  Diff'enderfer,  1  Md.  Ch.  489; 
Clark  V.  Ridgely,  1  Md.  Ch.  70. 

Michigan. —  Simon  v.  Schloss,  48  Mich. 
233,  12  N.  W.  196;  McCombs  v.  Merryhew, 
40  Mich.  721. 

Montana. —  Hickey  v.  Parrot  Silver,  etc., 
Co.,  25  Mont.  164,  64  Pac.  330  (under  the 
statutory  provision  for  the  appointment  of 
a  receiver  "  where  receivers  have  heretofore 
been  appointed  by  the  usages  of  courts  of 
equity");  Heinze  v.  Kleinschmidt,  25  Mont. 
89,  63  Pac.  927. 

Neiu  Jersey. —  Hamburgh  Mfg.  Co.  v.  Ed- 
sall,  8  N.  J.  Eq.  141,  7  N.  J.  Eq.  298;  Hager 
V.  Stevens,  6  N.  J.  Eq.  374. 

Neto  York. —  O'Mahoney  v.  Belmont,  62 
N.  Y.  133;  Hastings  v.  Tousey,  121  N.  Y. 
App.  Div.  815,  106  N.  Y.  Suppl.  639;  Libby  v. 
Libby,  68  N.  Y.  App.  Div.  15,  74  N.  Y.  Suppl. 
57;  "Bagaley  v.  Vanderbilt,  16  Abb.  N.  Cas. 
359;  Goodyear  v.  Betts,  7  How.  Pr.  187; 
Orphan  Asylum  Soc.  v.  McCartee,  Hopk.  423 ; 
Willis  V.  Corlies,  2  Edw.  281. 

North  Carolina. —  Levensan  v.  Elson,  88 
N.  C.  182. 

Ohio. — ^Behrens  v.  Quality  Bldg.  Assoc.,  3 
Ohio  S.  &  C.'  PI.  Dec.  275,  2  Ohio  N.  P.  259. 
See  also  Baker  v.  Fraternal  Mystic  Circle,  1 
Ohio  S.  &  C.  PI.  Dec.  579,  32  Cine.  L.  Bui. 
84. 

Rhode  Island. —  Chafee  v.  Quidnick  Co..  14 
R.  L  75. 

South  Carolina. —  Miller  r.  Southern  Land, 
etc.,  Co.,  53  S.  C.  364,  31  S.  E.  281,  where 
the  applicants  for  a  receiver  of  a  corpora- 
tion had  been  tendered  the  amount  due  them. 

Texas. —  Byrne  v.  Lake  Charles  First  Nat. 
Bank,  20  Tex.  Civ.  App.  194,  49  S.  W.  706. 

Virginia. —  Norris  v.  Lake,  89  Va.  513,  16 
S.  E.  663. 

Washington. —  Belding  v.  Washington 
Cornice  Co.,  36  Wash.  549,  79  Pac.  37 ;  Union 
Boom  Co.  V.  Samish  Boom  Co.,  33  Wash. 
144,  74  Pac.  53;  Brundage  r.  Home  Sav.,  etc., 
Assoc..  11  Wash.  277,  39  Pac.  666. 

West  Virginia. —  Thompson  r.  Adams.  60 
W.  Va.  463',  55  S.  E.  668;  Krohn  r.  Wein- 
berger, 47  W.  Va.  127,  34  S.  E.  746;  Ruffner 
r.  Mairs,  33  W.  Va.  655,  11  S.  E.  5. 

United  States. —  Sage  v.  IMcniphis.  etc.,  R. 
Co.,  125  U.  S.  361.  8  S.  Ct.  887,  31  L.  ed. 
694;  International  Trust  Co.  r.  Decker,  152 
Fed.  78,  81  C.  C.  A.  302,  11  L.  R.  A.  N.  S. 
152;  Moore  r.  British  Columbia  Bank,  106 
Fed.  574;  Lancaster  r.  Asheville  St.  R.  Co., 
90  Fed.  129;  Kelley  r.  Boettcher.  89  Fed. 
125;  INTcGeorge  r.  Big  Stone  Gap  Imp.  Co., 
57  Fed.  262  i  Naumburg  r.  Hvatt.  24  Fed. 
898;  Ames  Iron-Works  i:  West,' 24  Fed.  313: 
Beecher  r.  Bininger,  3  Fed.  Cas.  No.  1.222,  7 

[II,  B,  10,  a] 


48    [34  Cye.] 


RECEIVERS 


the  order  or  no  benefit  will  apparently  result  from  granting  it.^^  So  also  the 
court  will  not  incur  the  risk  of  the  attendant  expense  of  a  receivership  where  the 
property  appears  to  be  in  no  danger. The  court  reluctantly  interferes  against 
the  legal  title  and  then  only  in  case  of  fraud  clearly  proved  and  of  imminent 
danger  and  when  the  matter  in  dispute  depends  upon  the  legal  title  a  receiver 
will  not  be  appointed  except  in  a  strong  case  shown.      On  the  other  hand  it 


BlatcM.  170;  Morrison  v,  Buckner,  17  Fed. 
Cas.  No.  9,844,  Hempst.  442;  Union  Trust 
Co.  V.  St.  Louis,  etc.,  B.  Co.,  24  Fed.  Cas. 
No.  14,402,  4  Dill.  114. 

England. —  Barkley  v.  Beav,  2  Hare  306, 

12  L.  J.  Ch.  320,  24  Eng.  CL  306,  67  Eng. 
Eeprint  127;  Lloyd  v.  Passingham,  3  Meriv. 
697,  36  Eng.  Reprint  267,  16  Ves.  Jr.  59,  33 
Eng.  Eeprint  906 ;  Clark  v.  Dew,  1  Buss.  &  M. 
103,  5  Eng.  Ch.  103,  39  Eng.  Reprint  40. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  21. 
See  also  infra,  II,  C,  2  et  seq. 

Where  clerk  may  receive  money. —  Where 
the  only  thing  necessary  is  the  collection  and 
safekeeping  of  a  fund,  to  be  realized  by  en- 
forcement of  a  judgment,  pending  the  final 
disposition  of  the  cause,  it  is  unnecessary 
to  appoint  a  special  receiver ;  the  register 
of  the  court  being  a  proper  person  to  receive 
the  money,  and  hold  it,  to  abide  the  further 
order  of  the  court.  Barnard  v.  Davis,  54 
Ala.  565. 

Although  erroneous  the  order  will  not  be 
reversed  where  it  is  not  reviewed  until  the 
main  case  has  been  heard  on  appeal,  when 
it  is  determined  that  the  party  applying  for 
the  receiver  is  entitled  to  the  rents  and 
profits,  as  it  could  not  benefit  either  party 
to  the  action,  and  the  successful  party  would 
have  to  bring  another  action  to  recover  the 
property.  Sheldon  v.  Parker,  66  Nebr.  610, 
92  N.  W.  923,  95  N.  W.  1015,  as  to  receiver 
pending  appeal. 

Not  at  instance  of  party  in  possession. — 
Under  such  a  statute  providing  for  the  ap- 
pointment of  a  receiver  of  property  in  the 
possession  of  defendant,  the  appointment  can 
be  made  only  when  the  property  is  in  the 
possession  of  the  party  adverse  to  the  appli- 
cant and  cannot  be  made  on  motion  of  plain- 
tiff in  an  action  of  interpleader  who  is  in 
possession  of  the  property.  La  Femina  v. 
Arsene,  72  N.  Y.  App.  Div.  474,  76  N.  Y. 
Suppl.  576.    But  see  Fellows  v.  Heermans, 

13  Abb.  Pr.  N.  S.  (N.  Y.)  1.  There  can  be 
no  ground  for  a  receiver  in  the  case  of  joint 
ownership  of  property,  when  the  joint  owner 
who  applies  for  the  appointment  has  the 
property  in  his  own  possession  and  under 
his  control.  Buchanan  v.  Comstock,  57  Barb. 
(N.  Y.)  568;  Smith  Lowe,  1  Edw.  (N.Y.) 
33. 

Before  answer  see  swpra,  II,  B,  8,  b. 

60.  See  su'pra,  II,  B,  2,  b;  II,  B,  4. 

The  mere  right  to  an  accounting  does  not 
necessarily  include  the  right  to  stop  an  en- 
terprise by  a  receiver  in  the  absence  of 
special  facts  as  mismanagement,  fraud,  or 
actual  danger  to  the  assets.  Warwick  v. 
Stockton,  55  N.  J.  Eq.  61,  36  Atl.  488  (which 
involved  the  rights  of  parties  to  a  joint  ad- 
Tenture  under  a  contract  which  gave  de- 
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fendant  the  right  to  possession  and  manage- 
ment) ;  Harrigan  v.  Gilchrist,  121  Wis.  127, 
99  N.  W.  909.  So  in  Spier  v.  Hyde,  92  N.  Y. 
App.  Div.  467,  87  N.  Y.  Suppl.  285,  it  was 
held  that  where  the  parties  entered  into  a 
contract  whereby  plaintiff  was  to  have  a 
certain  per  cent  of  net  profits  for  his  serv- 
ices and  stock  contributed  to  a  pool,  whether 
the  arrangement  was  a  partnership  or  a  joint 
adventure,  on  an  interlocutory  judgment  for 
an  accounting  of  plaintiff's  share  a  receiver 
was  not  necessary  to  protect  his  rights. 

61.  De  Leonis  v.  Walsh,  148  Cal.  254,  82 
Pac.  1047;  Clark  v.  Ridgely,  1  Md.  Ch.  70; 
Rhodes  v.  Wilson,  (N.  J.  Ch.  1890)  19  Atl. 
732,  where  a  partner  in  possession  pending  a 
dissolution  suit  is  solvent  and  the  expense 
of  a  receivership  could  not  be  borne  by  the 
partnership  assets.  See  also  Continental  Nat. 
Bank  v.  Myerle,  24  N.  Y.  App.  Div.  154,  48 
N.  Y.  Suppl.  718. 

Where  a  receivership  would  probably  de- 
stroy a  business  or  concern,  by  reason  of  the 
attendant  extraordinary  expenses,  if  there 
are  other  means  of  protecting  the  parties  or 
a  very  clear  case  is  not  shown,  the  appoint- 
ment will  be  refused.  Barnesville  Mfg.  Co. 
v.  J.  S.  Schofield's  Sons  Co.,  118  Ga.  664,  45 
S.  E.  455  (holding  that  where  the  claims 
can  be  satisfied  in  the  ordinary  way  by  judg- 
ment and  execution  and  are  very  small  as 
compared  with  the  value  of  the  property 
sought  to  be  sequestered,  the  court  will  not 
incur  the  costs  and  expenses  of  a  receiver- 
ship which  would  probably  precipitate 
defendant  into  bankruptcy  and  cause  a 
shrinkage  in  the  value  of  the  property)  ; 
Semple  v.  Flynn,  (N.  J.  Ch.  1887)  10  Atl. 
177  (holding  that  where  the  appointment 
would  destroy  the  business  involved,  it  would 
be  refused  except  upon  clearest  evidence)  ; 
United  Electric  Securities  Co.  v.  Louisiana 
Electric  Light  Co.,  68  Fed.  673. 

Relief  not  denied  on  ground  of  expense. — 
But  on  the  other  hand  where  the  proper  case 
for  the  appointment  is  otherwise  made  out, 
the  relief  will  not  be  denied  merely  because 
it  will  entail  large  costs  and  expenses,  inas- 
much as  the  court  will  not  permit  the  spolia- 
tion of  the  estate  by  the  allowance  of  ex- 
orbitant charges,  fees,  and  costs.  Davies  v, 
Monroe  Waterworks,  etc..  Co.,  107  La.  145, 
31  So.  694 

62.  West  V.  Chasten,  12  Fla.  315  (holding 
that  a  receiver  against  an  acknowledged 
legal  title  where  the  relief  sought  is  a  de- 
cree of  payment  and  the  performance  of  an 
agreement  to  save  harmless,  there  being  no 
lien  or  acknowledged  trust,  should  not  be 
appointed  except  in  a  plain  case,  but  that  if 
in  such  a  case  arising  out  of  confidential 
relations  the  party  acts  iniquitously  and  un- 
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is  equally  well  settled  that  where  personal  property,  or  the  rents  and  profits  of 
real  estate  in  dispute,  are  in  imminent  danger  of  being  wasted  or  lost,  a  receiver 
may  be  appointed  for  the  benefit  of  all  concerned  during  the  controversy.^^    So  in 


justly,  or  fraudulently,  pays  no  attention 
to  his  covenants,  disregards  tlie  claims  of  his 
surety,  and  is  pursuing  such  a  course  as 
threatens  to  result  in  his  great  damage  and 
injury,  the  court  may  interfere)  ;  Furlong 
V.  Edwards,  3  Md.  99  (refusing  to  appoint 
a  receiver  as  against  a  mortgagee  in  posses- 
sion of  personal  property,  having  constituted 
the  mortgagor  his  agent  to  sell,  and  no  fraud 
or  improper  conduct  being  imputed  to  him  )  ; 
Thompsen  v.  Difi'enderfer,  1  Md.  Ch.  489; 
Kipp  r.  Hanna,  2  Bland  (Md.)  26;  William- 
son f.  Wilson,  1  Bland  (Md.)  418;  Vause  V, 
Woods,  46  Miss.  120.  In  Patten  v.  Accessory 
Transit  Co.,  4  Abb.  Pr.  (N.  Y.)  235,  it  is 
held  that  the  appointment  of  a  receiver  of 
chattels  held  by  a  mortgagee  in  possession 
except  in  case  of  necessity  to  secure  the 
rights  of  other  parties  was  to  impair  the 
obligations  of  the  contract  between  the  mort- 
gagoT  and  mortgagee  and  therefore  was  be- 
yond the  constitutional  power  of  the  court 
or  of  the  legislature. 

Other  adequate  remedy  see  II,  B,  4. 

Prevention  of  removal  or  other  disposition 
see  infra,  II,  B,  10,  k. 

Parties  equally  entitled  see  infra,  II,  B, 
10,  i. 

63.  Alahama.- — Smith  v.  Lusk,  119  Ala. 
394,  24  So.  256;  Werborn  v.  Kahn,  93  Ala. 
201,  9  So.  729. 

Georgia. —  Smith  v.  Zachry,  128  Ga.  290, 
57  S.  E.  513;  Garlington  v.  McKibben,  99 
Ga.  128,  24  S.  E.  873,  as  against  insolvent 
trespasser  after  his  defeat  on  a  claim  inter- 
posed to  defeat  a  sale  of  land  under  execu- 
tion, at  suit  of  purchaser  at  execution  sale. 

Maryland. —  State  v.  Northern  Cent.  P.  Co., 
18  Md.  193;  Duvall  v.  Waters,  1  Bland  569, 
18  Am.  Dec.  350. 

Michigan. —  Turnbull  v.  Prentiss  Lumber 
Co.,  55  Mich.  387,  21  N.  W.  375. 

New  Jersey. — McCarter  v.  Clavin,  (Ch. 
1907)  66  Atl.  599,  holding  that  sufficient 
ground  is  shown  for  the  appointment  of  a 
receiver  to  protect  decedent's  real  property, 
worth  one  hundred  thousand  dollars,  claimed 
by  the  state  to  escheat,  and  also  claimed  by 
defendant  under  an  alleged  will  and  by  an- 
other claiming  to  be  decedent's  only  heir  at 
law,  the  lands  having  been  sold  for  municipal 
taxes,  the  rents  being  collected  by  the  pur- 
chasers at  the  tax-sale,  a  mortgagor  having 
filed  foreclosure  proceedings,  defendant  as  ad- 
ministratrix having  in  no  way  attempted  to 
protect  the  property,  and  it  appearing  that 
the  conflicting  claims  \vill  produce  prolonged 
litigation. 

North  Carolina. — ^McNair  v.  Pope,  96  N.  C. 
502,  2  S.  E.  54;  Horton  v.  White,  84  N.  C. 
297. 

West  Virginia. —  Kanawha  Coal  Co.  v. 
Ballard,  etc..  Coal  Co.,  43  W.  Va.  721,  29 
S.  E.  514;  Ballard  v.  Callison,  4  W.  Va.  326. 

United  States. —  Kelley  v.  Boettcher,  89 
Fed.  125;  Lenox  v.  Notrebe,  15  Fed.  Cas. 
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No.  8,2465,  Hempst.  225  (when  the  property 
is  exposed  to  danger  or  loss  and  the  party 
in  possession  has  not  a  clear  legal  right)  j 
Parkhurst  v.  Kinsman,  18  Fed.  Cas.  No. 
10,760,  2  Blatchf.  78,  Fish.  Pat.  Rep.  180; 
Vose  V.  Peed,  28  Fed.  Cas.  No.  17,011,  I 
Woods  647. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  21. 

To  collect  debt  pending  suit. —  A  receiver 
may  be  appointed  to  enforce  a  debt  before 
final  hearing  in  the  litigation  over  the  right 
thereto  if  it  becomes  necessary  to  enforce 
such  debt.  Mills  v.  Pittman,  1  Paige  (N.  Y.) 
490.  Thus  in  Hazzard  v.  Credit  Mobilier, 
11  Fed.  Cas.  No.  6,289,  7  Reporter  360,  6 
Wkly.  Notes  Cas.  (Pa.)  417,  where  persons 
who  were  directors  in  two  corporations,  one 
of  which  was  plaintiff  and  the  other  defend- 
ant in  an  action  on  a  promissory  note,  were 
enjoined  from  surrendering  the  note  to  de- 
fendant corporation  in  the  action  and  from 
canceling  same,  upon  a  showing  that  the 
directors  were  about  to  discontinue  said  ac- 
tion on  the  note  and  that  a  new  action  would 
be  barred  by  the  statute  of  limitations,  a  re- 
ceiver was  appointed  with  authority  to  carry 
on  the  action.  See  also  Osborn  v.  Heyer. 
2  Paige  (N.  Y.)  342.  And  see  Garnish- 
ment, 20  Cyc.  1072. 

Pending  action  at  law. —  One  of  the  heads 
of  jurisdiction  in  a  court  of  equity  is  to 
protect  property  pending  litigation  in  a  court 
of  law.  Stitwell  v.  Williams,  6  Madd.  49, 
23  Rev.  Rep.  56,  56  Eng.  Reprint  1008.  In 
Crane  v.  Seymour,  3  Md.  Ch.  483,  it  was- 
said  that  in  a  proper  case  a  court  of  chan- 
cery might  interpose  to  prevent  property 
charged  to  be  liable  to  the  claims  of  cred- 
itors from,  waste  or  destruction  pending  the 
litigation  at  law. 

To  prevent  scattering  of  funds  and  multi- 
plicity of  suits,  a  receiver  may  be  appointed. 
Thus  where  the  right  to  the  fund  originally 
due  a  debtor  is  claimed  hj  numerous  credit- 
ors, under  various  assignments,  upon  issu- 
ing a  preliminary  injunction  restraining  pay- 
ment pending  the  determination  of  the  right 
the  court  may  appoint  a  receiver  to  collect 
the  fund  and  prevent  a  multiplicity  of  suits 
if  such  appointment  should  become  necessarv. 
Hopper  V.  Morgan,  (N.  J.  Ch.  1898)  42  Atl. 
171.  To  the  same  effect  Kanaw^ha  Coal  Co. 
V.  BalLird,  etc.,  Coal  Co.,  43  W.  Ya.  721, 
29  S.  E.  514.  So  where  a  chattel  mortgagee 
sues  to  foreclose,  and  an  attaching  creditor 
of  a  straiigor  to  the  mortgage  seizes  the 
goods  and  is  offering  them  for  sale  through 
an  auditor.  th>e  court  may  not  only  restrain 
the  sale  but  may  also  appoint  a  receiver 
with  authority  to  sell  in  order  to  avoid  a 
multiplicity  of  suits  and  to  preserve  the 
value  of  the  property  until  the  rights  of  the 
parties  can  be  determined.  Wiedemann  r. 
Sann,  (N.  J.  Ch.  1895)  31  Atl.  211.  See 
also  Moore  r.  Diament,  41  N.  J.  Eq.  612, 
7  Atl.  509,  involving  a  similar  ruling  aa 
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many  states  the  statutes  regulating  the  subject  provide  for  the  appointment  of 
receivers  upon  the  appHcation  of  a  party  interested  in  the  property  or  funds 
when  there  is  danger  of  its  removal/^  loss,  or  destruction/^  under  which  the 
courts,  while  recognizing  their  inherent  power  as  courts  of  equity  to  act  in  such 
emergencies/^  will  make  or  refuse  the  order  as  they  deem  the  em^ergencies  pro- 
vided for  are  or  are  not  made  to  appear. 


between  a  complainant  and  various  judg- 
ment creditors  of  defendant.  So  where  the 
rents  and  profits  of  real  property  were  en- 
dangered by  reason  of  the  fact  that  the 
persons  receiving  them  were  numerous  and 
scattered,  it  was  held  that  a  receiver  might 
be  appointed  merely  to  husband  such  rents 
and  profits  without  disturbing  defendant's 
possession.  Ulman  v.  Clark,  75  Fed.  868, 
where  the  case  is  distinguished  from  those 
in  which  the  court  is  required  to  act  with 
reluctance  in  interfering  where  the  legal  title 
of  the  party  in  possession  is  involved.  See 
also  Higgins  Oil,  etc.,  Co.  v.  Snow,  113  Fed. 
433,  51  C.  C.  A.  267. 

Appointment  to  sell  in  order  to  preserve 
property  see  injra,  IV,  H,  2.  a. 

64.  See  w/ra,  II,  B,  10,  k. 

65.  See  the  statutes  of  the  several  states; 
and  the  cases  cited  injra,  note  67. 

66.  Mcintosh  v.  Perkins,  13  Mont.  143,  32 
Pac.  653,  holding  that  such  statute  is  de- 
claratory of  the  doctrine  which  always  pre- 
vails in  courts  of  equity. 

67.  Indiana. —  Levin  v.  Florsheim,  161  Ind. 
457,  68  N.  E.  1025  (under  a  provision  that 
a  receiver  may  be  appointed  in  all  actions 
where  the  property  in  controversy  is  in 
danger  of  being  materially  injured,  and  in 
such  other  cases  in  which  it  may  be  neces- 
sary to  secure  ample  justice)  ;  McElwaine 
V.  Hosev,  135  Ind.  481,  35  N.  E.  272;  Helle- 
bush  V.  Blake,  119  Ind.  349,  21  N.  E. 
976. 

Iowa. —  Boston  In  v.  Co.  v.  Pacific  Short- 
Line  Bridge  Co.,  104  Iowa  311,  73  N.  W. 
839;  Silverman  r.  Kuhn,  53  Iowa  436,  5 
N.  W.  523. 

Kentucky. —  Thompson  v.  Page.  76  S.  W. 
128,  25  Ky.  L.  Eep.  557;  Dupoyster  v.  Ft. 
JefTerson  Imp.  Co.,  72  S.  W.  268,  24  Ky. 
L.  Rep.  1782;  Bromley  v.  McCall,  18  S.  W. 
1016,  13  Ky.  L.  Rep.  915. 

Missouri. —  Stark  v.  Grimes,  88  Mo.  App. 
409,  under  a  code  provision  conferring  on 
the  circuit  court,  or  a  judge  thereof  in  vaca- 
tion, power  to  appoint  a  receiver  whenever 
he  shall  deem  such  appointment  necessary 
for  the  purpose  of  keeping  and  preserving 
all  property,  etc.,  pending  'any  legal  or 
equitable  proceeding  concerning  the  same. 

Montana. —  State  v.  Second  Judicial  Dist. 
Ct.,  22  Mont.  241,  56  Pac.  281;  Mcintosh 
V.  Perkins,  13  Mont.  143,  32  Pac.  653. 

New  Hampshire. —  Ladd  v.  Harvev,  21 
N.  H.  514.  ^ 

New  York. —  Hastings  v.  Tousey,  121  N  Y 
App.  Div.  815,  106  N.  Y.  Supp.  639  (exclu- 
siveness  of  statutory  causes )  ;  Ashley  i*.  Ash- 
ley, 59  K  Y.  App.  Div.  611,  69  N.  Y.  SuppL 
173  (where  a  receiver  was  held  to  be  proper 
in  a  suit  by  a  father  who  had  transferred 
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securities  to  his  son  and  daughters  in  con- 
sideration of  future  support,  to  set  aside  the 
agreement  as  secured  by  fraud  and  to  en- 
join the  transfer  of  the  security  upon  a 
showing  that  the  agreement  was  procured  by 
fraud,  that  the  support  was  not  furnished, 
and  that  there  had  been  a  devastavit)  ; 
Bathmann  v.  Bathmann,  79  Hun  477,  29 
N.  Y.  Suppl.  959 ;  Buchanan  v.  Comstock, 
57  Barb.  568;  Thalmann  v.  Hoffman  House, 
27  Misc.  140,  58  N.  Y.  Suppl.  227;  Gillig  v. 
Barrett,  5  N.  Y.  Suppl.  380 ;  Brown  v.  North- 
rup,  15  Abb.  Pr.  N.  S.  333;  Hamilton  v. 
Accessory  Transit  Co.,  3  Abb.  Pr.  255 ;  Peo- 
ple V.  New  York,  19  How.  Pr.  289. 

North  Carolina. —  Venable  v.  Smith,  98 
N.  C.  523,  4  S.  E.  514;  Rheinstein  v.  Bixby. 
92  N.  C.  307;  Levenson  v.  Elson,  88  N.  C. 
182;  Twittv  V.  Logan,  80  K  C.  69;  Carter 
r.  Hoke,  64  N.  C.  348. 

Ohio. —  Barbour  v.  National  Exch.  Bank, 
45  Ohio  St.  133,  12  N.  E.  5.  Under  the 
petition  in  an  action  for  possession  and  pay- 
ment of  rent  on  the  forfeiture  of  a  lease, 
disclosing  the  right  of  reentry,  a  lien  for 
rent,  non-payment  and  waste,  and  consequent 
injury  to  the  reversion,  it  was  held  that  the 
case  was  brought  within  the  provision  of 
the  code  authorizing  the  appointment  of  a 
receiver.  Countee  r.  Armstrong,  8  Ohio  Dec, 
(Reprint)   531,  8  Cine.  L.  Bui.  286. 

Texas. —  City  Nat.  Bank  v.  Dunham,  18 
Tex.  Civ.  App.  184,  44  S.  W.  605  (holding 
that  the  statute  is  merely  declaratory  of  the 
equitable  doctrine,  and  that  a  receiver  can- 
not be  appointed  in  the  absence  of  such 
showing)  ;  Stone  v.  Stone,  18  Tex.  Civ.  App. 
80,  43  S.  W.  567. 

Utah. —  Ogden  City  v.  Bear  Lake,  etc., 
Water-Works,  etc.,  Co.,  16  Utah  440,  52  Pac. 
697,  41  L.  R.  A.  305. 

Washington. —  Union  Boom  Co.  v.  Samish 
Boom  Co.,  33  Wash.  144,  74  Pac.  53. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  21. 

Under  statute  providing  the  remedy  in  law 
actions,  as  a  provision  giving  the  court  the 
power  to  appoint  a  receiver  of  property  at- 
tached, the  appointment  is  confined  to  cases 
where  it  appears  that  the  property  is  in 
danger  of  being  lost  or  materially  injured 
or  impaired,  under  the  general  statute  pro- 
viding for  the  appointment  of  receivers  in 
these  emergencies.  Silverman  v.  Kuhn,  53 
Iowa  436,  5  N.  W.  523  [distinguishing 
Hughes  V.  Cory,  20  Iowa  399].  In  Smith 
V.  Dayton,  94  Iowa  102,  62  N.  W.  650,  in 
an  action  for  the  enforcement  of  a  landlord's 
lien  by  attachment  in  which  other  persons 
claimed  an  interest  in  the  property  attached, 
which  consisted  of  live  stock,  farm  produce, 
and  materials,  the  court  considered  the  na- 
ture of  the  property  to  justify  the  appoint- 
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b.  Real  Estate,  Rents,  and  Profits. It  is  not  the  policy  of  courts  to  take 
charge  of  real  estate  and  manage  and  control  it  through  the  aid  of  a  receiver  as 
against  a  party  in  possession  asserting  title  in  himself,  unless  it  is  in  imminent 
danger  of  waste  or  irreparable  injury/^  or  the  case  falls  within  the  statutory 
provisions  under  which  an  appointment  is  authorized;  and  where  the  rights 
in  litigation  between  the  parties  depend  upon  the  determination  of  adverse  claims 
of  legal  title  and  defendant  is  in  possession,  the  question  being  one  to  be  deter- 
mined at  law,  or  being  legal  as  distinguished  from  equitable,  courts  of  equity 
will  not  ordinarily  interfere  by  appointing  a  receiver,  in  the  absence  of  fraud 
or  of  some  equity  which  can  affect  the  conscience  of  the  party  in  possession  and 


ment  of  a  receiver  under  the  particular  con- 
ditions of  the  case. 

Under  the  Judicature  Act  "  just  or  conven- 
ient "  in  the  provision  for  the  appointment 
of  a  receiver  by  an  interlocutory  order  in 
all  cases  in  which  it  shall  appear  to  the 
court  to  be  "  just  or  convenient  "  is  con- 
strued to  mean  "  just  and  convenient." 
North  London  R.  Co!  v.  Great  Northern  R. 
Co.,  11  Q.  B.  D.  30,  52  L.  J.  Q.  B.  380, 
48  L.  T.  Rep.  N.  S.  695,  31  Wkly.  Rep.  490. 

68.  In  foreclosure  suits  see  Moetgages,  17 
Cyc.  1621. 

69.  See  infra,  text  and  notes  77-83. 
Receiver  appointed  to  keep  account. —  In 

John  L.  Roper  Lumber  Co.  v.  Wallace,  93 
N.  C.  22,  a  party  in  possession  was  required 
to  give  bond  to  pay  any  damages  adjudged 
to  the  other  on  final  hearing  and  a  receiver 
appointed  to  take,  state,  and  keep  an  ac- 
count of  timber  cut  from  the  land  by  the 
party  in  possession. 

Insufficiency  of  personalty  in  creditor's 
suit. —  It  has  been  held  that  upon  a  creditor's 
bill,  a  receiver  of  the  rents  and  profits  of 
the  testator's  real  estate  will  not  be  granted 
where  plaintiff  does  not  allege  in  his  bill, 
and  clearly  prove  the  insufficiency  of  the 
personal  estate  to  pay  the  debts,  and  does 
not  pray  by  his  bill  for  the  application  of 
the  realty,  or  the  rents  and  profits  thereof, 
to  that  object.  Sanders  th  Christie,  1  Grant 
Ch.  (U.  C.)  137. 

Jurisdiction  generally  see  infra,  III,  A,  2, 
a  et  seq. 

70.  See  infra,  note  74. 

71.  California. —  Bennallack  v.  Richards. 
125  Cal.  427.  58  Pac.  65. 

District  of  Columbia. —  Wood  v.  Greyson, 
16  App.  Cas.  174. 

Idaho.— Kellj  v.  Steele,  9  Ida.  141,  72 
Pac.  887. 

Illinois. —  Lemker  v.  Kalberlah,  105  III. 
App.  445. 

Weio  York. — Patterson  r.  McCunn,  46  How. 
Pr.  182;  Willis  v.  Corlies,  2  Edw.  281. 

United  States. —  Lenox  v.  Notrebe,  15  Fed. 
Cas.  No.  8,246?),  Hempst.  225,  holding  that 
where  one  party  has  a  clear  right  to  the 
possession  of  the  property  and  the  dispute 
is  as  to  the  title  only,  the  court  will  disturb 
that  possession  with  great  reluctance. 

England. —  Owen  v.  Homan,  15  Jur.  339, 
20  L.  J.  Ch.  304,  3  Macn.  &  G.  378,  49  Eng. 
Ch.  290,  42  Eng.  Reprint  307  [affirmed  in 
1  Eq.  Rep.  370,  4  H.  L.  Cas.  997,  17  Jur. 
861,  10  Eng.  Reprint  752];   Lloyd  v.  Pas- 


singham,  3  Meriv.  697,  36  Eng.  Reprint  267, 
16  Ves.  Jr.  59,  33  Eng.  Reprint  906. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §§  24, 
28. 

Mining  property  —  In  general. —  The  gen- 
eral rule  is  applied  to  mining  claims  and 
with  special  force  as  against  the  appointment 
of  a  receiver  to  operate  the  mine  and.  extract 
from  the  property  that  which  constitutes 
its  value.  Bigbee  v.  Summerour,  101  Ga. 
201,  28  S.  E.  642;  Hickey  v.  Parrot  Silver, 
etc.,  Co.,  25  Mont.  164,  64  Pac.  330,  where 
it  was  said,  in  referring  to  mining  property 
in  a  suit  to  enjoin  trespassers  on  it,  that 
to  appoint  a  receiver  before  a  decision  deter- 
mining the  title  is  often  to  effect  the  levy 
of  an  execution  in  limine.  Sometimes  it  is 
considered  against  public  policy  to  interfere 
by  injunction  to  stop  the  working  of  mines, 
and  that  a  receiver  should  be  appointed 
where  it  appears  that  the  parties  in  pos- 
session are  insolvent.  Parker  v.  Parker,  82 
N.  C.  165:  Falls  v.  McAfee,  24  N.  C.  236; 
Thomas  v.  Nantahala  Marble,  etc.,  Co.,  58 
Fed.  485,  7  C.  C.  A.  330,  where  the  rule 
in  North  Carolina  was  approved,  but  held 
inapplicable  to  the  facts  of  the  particular 
case,  the  land  in  dispute  being  a  narrow 
strip  between  the  main  bodies  of  lands  oc- 
cupied by  the  parties,  and  an  injunction  to 
preserve  such  strip  in  statu  quo  would  not 
prejudice  either  partv.  See  also  infra,  II, 
B,  10,  i,  notes  27,  29." 

Oil  and  gas  toells. —  The  rule  of  the  text  is 
applied  to  oil  wells.  Freer  v.  Davis,  52  W. 
Va.  35,  43  S.  E.  172.  In  Elk  Fork  Oil,  etc., 
Co.  V.  Foster,  99  Fed.  495,  39  C.  C.  A.  615, 
the  title  was  in  dispute,  but  all  parties  ad- 
mitted the  necessity  of  operating  the  prop- 
erty containing  oil  and  gas  wells,  because, 
unless  a  receiver  was  appointed  to  take 
charge  and  operate  the  property,  the  oil  and 
gas  would  escape  and  be  lost;  and  in  Nevada 
Sierra  Oil  Co.  r.  Honie  Oil  Co.,  98  Fed.  673. 
a  receiver  was  appointed  to  perform  the  an- 
nual work  required  by  the  statutes  of  the 
United  States  upon  an  unpatented  mining 
claim,  to  the  end  that  tlie  possessory  title 
be  preserved  for  the  benefit  of  the  party  wlio 
should  ultiniatoly  l)o  adjudged  entitled  to  it. 
tlie  court  hohlitig  also  that  an  injunction 
ought  not  to  iji-^uo.  because  the  result  woultl 
necessarily  be  the  draining  of  a  part  of  the 
oil  from  the  land  in  contro^Trsy  by  those- 
o}>erating  the  adjoining  territory.  In  these 
respects  the  cases  are  distinguislied  in  and 
distinguishable  from  Hickoy  r.  Parrot  Silver, 
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etc.,  Co.,  25  Mont.  164,  64  Pac.  330,  swpra, 
this  noto. 

Receiver  of  proceeds. —  In  Hill  v.  Taylor, 
22  Cal.  191,  under  a  statute  providing  for 
the  appointment  of  a  receiver  on  the  applica- 
tion of  a  party  who  establishes  "  a  prima 
facie  right  to  the  property,  or  to  an  interest 
in  the  property  which  is  the  subject  of  the 
action,  which  is  in  possession  of  an  adverse 
party,  and  the  property  or  the  rents  and 
profits  are  in  danger  of  being  lost  or  ma- 
sterially  injured  or  impaired,"  it  was  held 
that  in  an  action  by  the  purchaser  of  a  one- 
third  interest  in  a  mining  claim,  at  a  fore- 
closure sale  against  the  mortgagor  in  pos- 
session and  refusing  to  pay,  a  receiver  should 
be  appointed  to  take  a  one-third  share  of 
the  proceeds  rather  than  to  restrain  the 
working  of  the  mine.  To  the  same  effect  see 
West  V.  Hermann,  (Tex.  Civ.  App.  1907)  104 
S.  W.  428. 

72.  California. —  Bennallack  v,  Richards, 
125  Cal.  427,  58  Pac.  65. 

Illinois. —  Mapes  v,  Scott,  4  111.  App. 
268. 

Mississippi. —  Vause  v.  Woods,  46  Miss. 
120. 

Pennsylvania. —  Schlecht's  Appeal,  60  Pa. 
St.  172." 

Tennessee. —  Richmond  v.  Yates,  3  Baxt. 
204;  State  V.  Allen,  1  Tenn.  Ch.  512. 

England. —  Carrow  V.  Ferrior,  L.  R.  3  Ch. 
719,  37  L.  J.  Ch.  569,  18  L.  T.  Rep.  N.  S. 
806,  16  Wkly.  Rep.  454,  922;  Parkin  v. 
Seddons,  L.  R.  16  Eq.  34,  42  L.  J.  Ch.  470, 
28  L.  T.  Rep.  F.  S.  353,  21  Wkly.  Rep.  538 
(no  jurisdiction  to  appoint  where  one  of 
the  parties  is  in  possession,  although  it  is 
otherwise  if  the  possession  is  vacant)  ; 
Hitchen  v.  Birks,  L.  R.  10  Eq.  471,  23  L.  T. 
Rep.  N.  S.  335,  18  Wldy.  Rep.  1015  (as  be- 
tween parties  contesting  heirship,  one  being 
in  possession)  ;  Talbot  v.  Scott,  4  Jur.  N.  S. 
1172,  4  Kav  &  J.  96,  27  L.  J.  Ch.  273,  6 
Wkly.  Rep.  269,  70  Eng.  Reprint  40;  Bain- 
brigge  v.  Baddeley,  3  Macn.  &  G.  413,  49 
Eng.  Ch.  321,  42  Eng.  Reprint  320;  Jones  v. 
Jones,  3  Meriv.  161,  36  Eng.  Reprint  62  (as 
to  restraining  heirs  on  the  appointing  of  a 
receiver  pending  litigation  of  title  between 
heir  and  devisee,  where  the  order  was  refused 
but  it  does  not  appear  that  jurisdiction  was 
denied)  ;  Knight  v.  Duplessis,  2  Ves.  360, 
28  Eng.  Reprint  230,  1  Ves.  624,  27  Eng. 
Reprint  1059  (not  appointed  for  heir  at  law 
to  turn  devisee  out  of  possession). 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  24. 

Under  the  Judicature  Act  the  court  has 
power  to  appoint  a  receiver  where  the  title 
to  the  property  is  disputed.  Foxwell  v.  Van 
Grutten,  [1897]  1  Ch.  64,  66  L.  J.  Ch.  53, 
75  L.  T.  Rep.  N.  S.  368;  Berry  v.  Keen,  51 
L.  J.  Ch.  912. 

Pending  forfeiture  of  lease. —  A  suit  will 
not  lie  simply  ta  appoint  a  receiver  to  take 
into  custody  and  to  deprive  a  lessee  of  his 
share  of  the  profits  of  the  leased  property 
until  the  complainant  can  try  to  obtain  a 
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judgment  of  forfeiture  of  the  lease,  the  ob- 
ject being  to  take  into  custody  that  which 
will  be  mesne  profits  in  the  event  of  estab- 
lishing a  forfeiture.  Chicago,  etc..  Oil,  etc., 
Co.  V.  V.  S.  Petroleum  Co.,  57  Pa.  St.  83, 
holding  that  the  purpose  of  the  suit  was 
simply  to  obtain  the  assistance  of  the  court 
in  giving  effect  to  alleged  forfeiture  of  a 
lease,  and  to  restrain  defendants  from  exer- 
cising legal  rights  while  plaintiff  was  en- 
gaged in  experimenting  at  law  for  the  for- 
feiture. 

Where  the  property  is  already  in  custody. 

—  Where  property  was  in  the  custody  of  the 
court  by  its  receivers  at  the  instance  of 
several  defendants  setting  up  adverse  claims, 
and  in  this  attitude  the  claimants  chose,  in 
view  of  a  claim  hostile  to  all  of  them,  to 
agree  upon  a  division  of  the  property  among 
themselves  by  a  compromise,  and  not  by  the 
judicial  decisi9n  of  their  rights,  the  question 
of  the  appointment  of  a  receiver  in  another 
suit  cannot  be  said  to  turn  upon  peaceable 
possession  under  the  legal  title.  State  v, 
Allen,  1  Tenn.  Ch.  512. 

But  in  a  suit  to  enforce  an  equitable  claim 
or  a  claim  which  is  the  subject  of  equity 
jurisdiction,  a  receiver  may  be  appointed 
when  necessary  to  protect  the  subject-mat- 
ter and  to  collect  and  preserve  the  rents 
and  profits.  Smith  v.  Lusk,  119  Ala.  394, 
24  So.  256  (complainant  having  good  equi- 
table title  and  right  to  immediate  possession, 
charging  defendant  with  destruction  of  valu- 
able timber,  and  alleging  his  insolvency,  en- 
titled to  a  receiver)  ;  Worrill  v.  Coker,  56 
Ga.  666;  Ware  v.  Ware,  42  Ga.  408  (on 
bill  by  guardian  alleging  waste  and  in- 
solvency of  party  in  possession,  after  a  decree 
establishing  ward's  interest  to  extent  of 
ward's  money  which  had  been  applied  in  the 
purchase  of  the  property)  ;  Blain  v.  Everitt, 
36  Md.  73;  Cole  v.  O'Neill,  3  Md.  Ch.  174 
(where  plaintiff  shows  equitable  title  to  a 
part  of  the  property  in  dispute,  and  a  legal 
and  equitable  title  to  the  rest,  it  being  de- 
cided that  defendant  has  no  title  legal  or 
equitable,  and  where  preservation  of  the 
property  requires  it)  ;  Vause  V.  Woods,  45 
Miss.  120;  Mitchell  v.  Barnes,  22  Hun  (N.  Y.) 
194  (suit  by  committee  of  person  of  unsound 
mind  to  set  aside  conveyances)  ;  Rogers  v. 
Marshall,  6  Abb.  Pr.  N.  S.  (N.  Y.)  457 
(in  action  to  recover  on  ground  that  judicial 
proceedings  by  which  the  title  of  plaintiff's 
ancestor  was  apparently  divested  were  void 
for  fraud,  mistake,  and  want  of  jurisdiction, 
and  defendants  being  pecuniarily  irre- 
sponsible) ;  Hlawacek  v.  Bohman,  51  Wis.  92, 
8  N.  W.  102  (in  an  action  involving  title 
to  land,  for  specific  performance,  where  both 
parties  are  interfering  with  each  other  in 
harvesting  crops)  ;  Finch  v.  Houghton,  19 
Wis.  149  (where,  in  a  suit  to  foreclose  a 
mortgage,  the  secured  debt  being  past  due 
and  the  owner  of  the  equity  of  redemption 
being  in  possession  and  having  neglected  to 
pay  taxes  and  the  evidence  showing  that  h© 


I 


BECEIYEEB 


[34  Cye.]  53 


to  defeat  a  bill  for  the  appointment  of  a  receiver  pending  an  action  of  ejectment/^ 
and  an  appointment  in  ejectment  on  an  application  under  codo  or  statutory 
provisions  which  contemplate  the  appointment  of  receivers  as  a  merely  auxiliary 
equitable  remedy  J*  On  the  other  hand  a  receiver  is  appointed  under  a  bill  for 
that  purpose  to  preserve  rents  and  mesne  profits  pending  the  determination  of 
an  action  of  ejectment/^  and  it  has  been  held  that  an  appointment  for  the  mere 
purpose  of  collecting  rents  is  made  with  less  reluctance  than  where  the  possession 


had  endeavored  to  obtain  tax  deeds  in  order 
to  defeat  the  mortgage  and  that  the  mort- 
gage was  not  adequate  security,  said  owner 
of  the  equity  of  redemption  having  set  up  a 
paramount  title  under  certain  tax  deeds  and 
insisted  that  he  was  in  possession  thereunder 
and  that  he  should  not  be  compelled  to  sur- 
render his  possession  to  a  receiver,  it  was 
held  that  if  the  affidavits  established  the  latter 
state  of  facts  it  might  be  well  that  a  court 
of  equity  would  refuse  to  take  the  possession 
from  him  but  that  under  the  facts  first 
above  detailed  and  the  affidavits  not  estab- 
lishing such  paramount  title  and  the  pre- 
sumption being  that  he  went  in  under  his 
conveyance  as  purchaser  of  the  equity  of  re- 
demption subject  to  the  mortgage,  the  case 
was  a  proper  one  for  a  receiver)  ;  Wiswall 
V.  Sampson,  14  How.  (U.  S.)  52,  14  L.  ed. 
322;  Stitwell  v.  Williams,  6  Madd.  49,  23 
Rev.  Rep.  56,  56  Eng.  Reprint  1008;  Hugu- 
enin  Baseley,  13  Ves.  Jr.  105,  9  Rev.  Rep. 
148,  276,  33  Eng.  Reprint  234.  See  also  su- 
pra,  11,  B,  1;  infra,  II,  B,  10,  d  et  seq. 

Other  adequate  remedies  see  supra,  II, 
B,  4. 

73.  Mapes  v.  Scott,  4  111.  App.  268;  Emer- 
son's Appeal,  95  Pa.  St.  258 ;  France  v. 
French,  2  Pa.  Co.  Ct.  165 ;  Enterprise  Transit 
Co.'s  Appeal,  9  Wkly.  Notes  Cas.  (Pa.)  225. 
So  under  a  statutory  provision  that  "  in  any 
action  in  which  the  right  to  real  estate,  or 
to  goods  and  chattels  is  in  controversy,  the 
court  or  any  judge  thereof,  may  make  an 
order  for  the  protection  of  the  property  in 
controversy  from  waste,  destruction,  or  re- 
moval beyond  the  jurisdiction  of  the  court," 
it  is  held  that  the  supreme  court  has  no 
power  to  appoint  a  receiver  to  take  charge 
of  the  rents  of  the  premises  pending  an  action 
of  ejectment,  as  tlie  waste  provided  for  re- 
fers to  real  estate  and  cannot  cover  rents. 
Oehme  v.  Rucklehaus,  50  N.  J.  L.  84,  11  Atl. 
145. 

74.  See  infra,  III,  A,  2,  c. 

Under  other  statutes  receivers  are  ap- 
pointed in  ejectment.  Bitting  v.  Ten  Eyck, 
85  Ind.  357  (appointment  to  take  charge  of. 
crops  pending  ejectment,  holding  that  it  is 
not  ground  for  refusal  to  appoint  a  receiver 
that  it  is  not  shown  that  the  action  cannot 
be  speedily  tried)  ;  Kron  v.  Dennis,  90  N.  C. 
327  (appointment  to  secure  rents  and  profits 
in  ejectment,  the  power  of  the  court  in  this 
regard  being  held  not  to  be  abridged  by  a 
code  provision  requiring  a  defendant  in  eject- 
ment to  give  a  bond  before  defending)  ;  Mor- 
ton V.  White,  84  N.  C.  297;  Rollins  v.  Henry, 
77  N,  C.  467  (holding  tliat  reason  to  appre- 
hend that  the  rents  and  profits  will  be  lost  is 


the  primary  ground  for  appointing  a  receiver 
of  real  property  pending  litigation)  ;  Union  ! 
Boom   Co.  V.  Samish  River   Boom   Co.,  33 
Wash.  144,  74  Pac.  53.    See  also  Cofer  v. 
Echerson,  6  Iowa  502. 

Provisions  applicable  to  personal  property 
only. —  It  has  been  held  that  the  provision  of 
statute  for  the  appointment  of  a  receiver  at 
the  instance  of  the  party  to  the  action  who 
has  a  probable  right  to  or  lien  upon  the 
property,  where  the  property  is  in  danger  of 
loss,  etc.,  applies  only  to  personal  property  or 
property  on  which  the  party  has  a  lien  for  the 
enforcement  of  a  legal  demand.  Tarvin  v. 
Walker's  Creek  Coal,  etc.,  Co.,  109  Ky.  579, 
60  S.  W.  185,  22  Ky.  L.  Rep.  1473. 

75.  Baker  v.  Starling,  (Ala.  1905)  39  So. 
775;  Hereford  v.  Hereford,  134  Ala.  321,  32 
So.  651;  American  Freehold  Land  Mortg.  Co. 
V.  Turner,  95  Ala.  272,  11  So.  211  (where 
complainant  w^as  purchaser  under  a  mortgage 
foreclosure  sale,  and  proceeded  against  the 
mortgagor  and  his  tenants  under  a  tenancy 
created  after  the  execution  of  the  mortgage, 
and  complainant's  title  was  established  and 
by  reason  of  the  insolvency  of  the  tenants 
and  the  fact  that  the  remedy  by  attachment 
provided  in  favor  of  landlords  was  not  avail- 
able to  complainant,  it  was  held  that  a  re- 
ceiver should  be  appointed)  ;  Whyte  r. 
Spransy,  19  App.  Cas.  (D.  C.)  450  "(where 
complainant  who  had  foreclosed  a  trust  deed 
securing  a  loan  purchased  the  property  at 
the  sale  but  was  refused  possession,  defend- 
ants being  insolvent  and  converting  the 
rents);  Vizard  v.  Moody,  117  Ga.  67,  43 
S.  E.  426  [distinguishing  Walker  v.  Zorn,  50 
Ga.  370]  (at  suit  of  purchaser  under  fore- 
closure sale  against  mortgagor  in  possession 
Avho  was  insolvent  and  collecting  rents,  to 
restrain  such  collection  pending  ejectment)  ; 
Pajme  V.  Atterbury,  Harr.  (Mich.)  414  (ap- 
pointment under  bill  pending  ejectment  for 
a  mill  site,  defendant's  insolvency  being  al- 
leged and  the  answer  raising  a  strong  pre- 
sumption against  defendant's  title  which  was 
impeached  by  the  bill,  and  where  defendant 
was  holding  over  against  his  own  deed). 

In  suit  to  stay  waste. —  INIillbank  r.  Penni- 
maii,  73  Ga.  136;  jMcFadden  r.  Kolan,  15 
Phila.  (Pa.)  187,  where  defendant  had  re- 
fused to  deliver  possession  of  a  mill  and  the 
machinery  sold  under  execution  and  it  was 
held  that  equity  might  appoint  a  receiver  to 
take  care  of  the  machinery  until  plain! ift' 
could  obtain  possession  by  legal  proceedings, 
although  such  court  had  no  power  to  deliver 
possession  of  the  land,  the  court  saying  that 
the  suit  was  not  an  ejectment  bill  but  a  bill 
to  stay  waste. 
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itself  is  to  be  disturbed. Where  the  property  is  untenanted  a  receiver  may  be 
appointed,"  and  if  the  person  holding  the  legal  interest  is  not  in  possession, 
the  equitable  claimant  will  be  entitled  to  the  interference  of  the  court  for  the 
purpose  of  preserving  it  from  waste  and  of  securing  the  rents  and  profits  accruing 
pending  the  litigation. The  grounds  upon  which  the  court  will  exercise  its 
jurisdiction  to  appoint  a  receiver  are  that  there  is  a  reasonable  probability  of 
success  on  the  part  of  plaintiff  and  that  the  property  involved  is  in  danger. 
While  plaintiff  must  show  his  title  where  the  rights  involved  depend  upon  title/° 


76.  Ulman  v.  Clark,  75  Fed.  868,  where 
pending  ejectment  to  recover  mining  land  it 
appeared  that  the  titles  to  the  lands  of  an 
association  organized  for  the  purpose  of  hold- 
ing large  tracts  of  land  were  held  by  trus- 
tees who  were  not  personally  liable  for  any 
act  done  by  them  without  the  sanction  of 
the  board  of  management,  and  under  whose 
sanction  alone  they  could  act;  that  the  trus- 
tees had  leased  the  particular  property  to 
other  of  the  defendants .  for  the  purpose  of 
mining  coal,  and  it  was  alleged  that  in  the 
event  of  plaintiff's  recovery  there  was  no  one 
directly  responsible  to  satisfy  the  judgment 
for  damages  against  the  trustees  or  the 
owners  of  the  land  and  that  it  would  require 
one  or  more  suits  to  recover  a  judgment  for 
damages,  as  well  as  other  litigation,  showing 
that  it  would  be  difficult  to  enforce  a  claim 
for  damages  and  it  was  held  that  a  receiver 
should  be  appointed  to  husband  the  rents  and 
profits. 

77.  Parkin  y.  Seddons,  L.  E.  16  Eq.  34,  42 
L.  J.  Ch.  470,  28  L.  T.  Rep.  K  S.  353,  21 
Wkly.  Eep.  538;  White  v.  Smale,  22  Beav. 
72,  52  Eng.  Reprint  1035  (where,  in  a  suit 
on  behalf  of  a  number  of  grantees  of  rent 
charges  on  the  same  property,  who  had 
powers  of  distress  and  entry,  a  receiver  was 
appointed  to  protect  the  property  pending 
the  litigation,  it  being  untenanted,  and  it 
being  impossible  to  obtain  tenants,  for  want 
of  protection  against  the  powers  of  the  sev- 
eral grantees  of  the  rent  charges)  ;  Owen  v. 
Homan,  1  Eq.  Rep.  370,  4  H.  L.  Cas.  997,  17 
Jur.  861,  10  Eng.  Reprint  752. 

78.  Wiswall  v.  Sampson,  14  How.  (U.  S.) 
52,  14  L.  ed.  322,  where  it  is  said  further 
that,  if  there  is  a  prior  mortgagee  having  the 
legal  estate,  the  court  will  not,  by  the  ap- 
pointment of  a  receiver,  deprive  him  of  his 
right  to  the  possession;  but  at  the  same 
time  it  will  not  permit  him  to  object  to  the 
appointment  by  any  act  short  of  a  personal 
assertion  of  his  legal  rights,  and  the  taking 
possession  himself. 

79.  Ma/io.— Kelly  f.  Steele,  9  Ida.  141,  72 
Pac.  887. 

Massachusetts. —  Squire  v.  Hewlett,  141 
Mass.  597,  6  N.  E.  779,  under  a  bill  for  ap- 
pointment of  receiver  of  rents  and  profits 
pending  an  action  of  ejectment,  the  parties 
claiming  under  legal  titles,  and  there  being 
no  mismanagement  or  waste  on  the  part  of 
defendant,  who  was  not  insolvent. 

ISleiD  York. —  Gregory  v.  Gregory,  33  N.  Y. 
Super.  Ct.  1;  Willis  v.  Corlies,  2  Edw. 
281. 

Washington. —  Spokane    v.  Amsterdamsch 
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Trustees  Kantoor,  18  Wash.  81,  50  Pac. 
1088. 

West  Virginia. —  Freer  v.  Davis,  52  W.  Va. 
35,  43  S.  E.  172,  94  Am.  St.  Rep.  910. 

England. —  Lancashire  v.  Lancashire,  9 
Beav.  120,  9  Jur.  956,  15  L.  J.  Ch.  54,  50 
Eng.  Reprint  289;  Bainbrigge  v.  Baddeley,  3 
Macn.  &  G.  413,  49  Eng.  Ch.  321,  42  Eng. 
Reprint  320;  Lloyd  v.  Passingham,  3  Meriv. 
697,  36  Eng.  Reprint  267,  16  Ves.  Jr.  59,  33 
Eng.  Reprint  906;  Clark  v.  Dew,  1  Russ. 
&  M.  103,  5  Eng.  Ch.  103,  39  Eng.  Reprint 
40,  not  appointed  at  instance  of  devisee. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §§  24, 
28.  See  also  supra.  II,  B,  2,  b,  (ii)  ;  II,  B, 
7,  b. 

When  the  evidence  on  which  the  court  is  to 
act  is  clear  in  behalf  of  plaintiff,  the  risk  of 
effectual  injury  to  defendant  is  correspond- 
ingly small  and  to  the  extent  of  the  degree 
of  such  clearness  of  proof  the  court  acts  with 
less  hesitation ;  where  there  is  more  of  doubt 
in  Miis  respect  the  greater  will  be  the  cir- 
cumspection and  hesitation  in  granting  the 
order.  Owen  v.  Homan,  1  Eq.  Rep.  370,  4 
H.  L.  Cas.  997,  17  Jur.  861,  10  Eng.  Reprint 
752. 

80.  Cofer  v.  Echerson,  6  Iowa  502  (refusal 
in  action  in  the  nature  of  an  ejectment  where 
plaintiff's  right  was  doubtful)  ;  People  V. 
New  York,  10  Abb.  Pr.  (N.  Y.)  Ill;  Patter- 
son V.  McCunn,  46  How.  Pr.  (N.  Y.)  182 
(where  claim  of  plaintiff  in  partition,  as 
heir  at  law,  was  doubtful  and  uncertain)  ; 
Spokane  v.  Amsterdamsch  Trustees  Kantoor 
18  Wash.  81,  50  Pac.  1088  (refusal  where 
plaintiff's  right  is  doubtful). 

Where  defendant  was  a  bona  fide  purchaser 
it  was  held  that  a  receiver  would  not  be  ap- 
pointed pending  action  of  ejectment.  Whit- 
worth  V.  Wofford,  73  Ga.  259. 

Peaceable  possession  for  a  series  of  years 
under  an  apparently  good  title  will  not  be 
disturbed  except  for  adequate  reasons  and 
will  be  favored  by  the  presumptions  of  law, 
and  if  sucli  possessor  is  solvent  a  receiver 
will  not  be  appointed.  Kelley  v.  Boettcher, 
89  Fed.  125.  x\nd  where  the  possession  was 
for  more  than  seven  years  under  color  of  title 
insolvency  was  held  not  to  justify  the  ap- 
pointment of  a  receiver.  Davis  v.  Taylor, 
86  Ga.  506,  12  S.  E.  881. 

On  application  of  the  appellant  in  an  ac- 
tion involving  the  question  of  disputed  title 
it  was  held  that  a  receiver  would  not  be 
appointed,  appellee  having  prevailed  below 
on  the  ground  that  he  was  purchaser  and  not 
tenant.  Corbin  v.  Thompson,  141  Ind.  128, 
40  N.  E.  533.    But  see  Fellows  v.  Heermans^ 
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if  title  or  the  probability  of  success  is  not  shown  insolvency  alone  will  not  be 
sufficient;  on  the  other  hand  such  title  or  probability  of  ultimate  success  will 
not  be  sufficient  to  disturb  a  possession  under  claim  of  right  unless  the  property 
is  in  danger  of  loss  or  destruction/^  or  the  rents  and  profits  are  in  danger  of  loss 
by  reason  of  the  insolvency  of  the  party  in  possession. 


13  Abb.  Pr.  N.  S.  (N.  Y.)  1,  where  a 
different  conclusion  was  reached  under  a 
statutory  provision  for  the  appointment  of  a 
receiver  pending  appeal. 

Where  the  answer  creates  a  strong  pre- 
sumption against  defendant's  title  a  receiver 
may  be  appointed.  Pavne  v.  Atterbury,  Harr. 
(Mich.)  414;  Stitwelf  i;.  Williams,  6  Madd. 
49,  23  Rev.  Rep.  56,  56  Eng.  Reprint  1008. 

Where  the  legal  title  is  established  or  con- 
ceded to  be  in  one  of  the  parties  this  will  be 
sufficient  as  to  the  probability  of  the  success 
of  such  party.  Frisbee  v.  Timanus,  12  Fla. 
300  (where  a  verdict  and  judgment  had  been 
rendered  in  ejectment  in  a  state  court  and 
certiorari  issued  in i providently  at  the  in- 
stance of  the  failing  party  out  of  the  circuit 
court  of  the  United  States,  in  obedience  to 
which  the  record  had  been  certified  into  the 
latter  court,  and  the  state  court  suspended 
execution  of  the  judgment  in  order  to  pre- 
vent a  conflict  of  jurisdictions,  the  party 
against  whom  the  judgment  was  rendered 
being  in  possession,  in  receipt  of  rents,  and 
irresponsible,  and  it  was  held  that  the  state 
30urt  of  chancery  might  appoint  a  receiver 
to  collect  and  hold  the  rents  and  profits  until 
the  determination  of  the  proceedings  in  the 
federal  court)  ;  Atlas  Sav.,  etc..  Assoc.  v. 
Kirklin,  110  Ga.  572,  35  S.  E.  772;  Ware 
V.  Ware,  42  Ga.  408.  Pending  an  interlocu- 
tory judgment  finding  that  title  in  the  name 
of  one  of  two  persons  who  is  insolvent,  col- 
lecting the  rents  and  profits  and  expending 
the  same  in  his  own  interest,  is  for  the 
benefit  of  both,  it  is  proper  to  appoint  a 
receiver  as  to  that  portion  of  the  property 
which  was  rented.  Roche  v.  Roche,  3  N.  Y. 
St.  500.  And  where  legal  title  to  land  was 
conceded  to  be  in  defendants  who  deny  in 
their  answer  the  equities  upon  which  plain- 
tiff relied,  if  plaintiff  is  in  possession  and 
insolvent  and  the  rents  and  profits  will  prob- 
ably be  lost  to  defendants,  a  proper  case 
is  made  for  the  appointment  of  a  receiver. 
McNair  f.  Pope,  96  N.  C.  502,  2  S.  E. 
54. 

The  right  must  appear  from  the  pleadings 

or  in  the  progress  of  the  trial  and  not  by 
separate  affidavits.  Rollins  r.  Henry,  77 
N.  C.  467. 

81.  Illinois. —  Lemker  v.  Kalberlah,  105 
111.  App.  445. 

New  York. —  Gregory  v.  Gregory,  33  N.  Y. 
Super.  Ct.  1;  People  'v.  New  York,  10  Abb. 
Pr.  111. 

North  Carolina. —  Rollins  r.  Henrv,  77 
N.  C.  467. 

South  Carolina. —  De  Walt  v.  Kinard,  10 
S.  C.  286. 

United  States. — Ryder  v.  Bateman,  93  Fed. 
16. 

See  42  Cent.  Dig.  tit.  "  Receivers,  §§  21, 
27. 


Notwithstanding  the  Judicature  Act  under 
which  the  court  has  power  to  appoint  a  re- 
ceiver where  the  title  to  land  is  in  dispute, 
it  is  not  a  proper  case  for  the  exercise  of 
this  judicial  discretion  where  defendant  in 
an  action  for  ejectment  is  the  admitted  heir 
at  law  of  the  last  owner,  and  as  such  has 
taken  possession  of  the  property  in  dispute, 
and  there  appears  to  be  a  question  to  be 
decided  between  the  parties,  and  the  property 
is  safe,  and  there  is  no  evidence  of  waste : 
and  the  mere  fact  that  such  defendant  is 
impecunious  is  not  a  ground  for  the  appoint- 
ment of  a  receiver.  Foxwell  v.  Van  Grutten, 
[1897]  1  Ch.  64,  66  L.  J.  Ch.  53,  75  L.  T. 
Rep.  N.  S.  368. 

82.  Carter  v.  Hoke,  64  N.  C.  348:  Spokane 
r.  Amsterdamsch  Trustees  Kantoor,  18  Wash. 
81,  50  Pac.  1088.  In  Kelly  v.  Steele,  9  Ida. 
141,  72  Pac.  887,  it  is  said  that  the  realty, 
the  substance  of  the  litigation,  is  not  capable 
of  destruction  or  removal,  and  hence  the 
necessity  for  a  receiver  can  seldom  be  so 
urgent  as  in  other  cases,  although  exception 
to  this  rule  has  been  recognized  in  cases  of 
mining  property,  where  the  actual  values  of 
the  propertv  may  be  taken  out. 

83.  IdahS.— Kelly  v.  Steele,  9  Ida.  141,  72 
Pac.  887. 

Maryland. —  Blain  v.  Everitt,  36  Md.  73 
(where  it  is  stated  that  the  averment  of  in- 
solvency of  the  party  in  possession  and  re- 
ceipt of  rents  and  profits  is  most  important 
in  making  out  that  strong  and  special  case 
of  imminent  danger  of  loss  which  is  always 
required  as  essential  to  justify  a  departure 
from  the  rule  not  to  make  such  appointment 
in  any  case  before  answer)  ;  Clark  r,  Ridgelv, 
1  Md".  Ch.  70. 

Mississippi. —  Vause  V.  Woods,  46  Miss. 
120. 

Nein  York. —  People  V.  New  York.  10  Abb. 
Pr.  111. 

North  Carolina. —  Rollins  v.  Henrv.  77 
N.  C.  467;  Carter  r.  Hoke.  64  N.  C.  348.  an- 
pointnent  should  be  refused  in  action  involv- 
iTig  title  to  mining  property  unless  the  par- 
ties in  possession  are  insolvent  or  are  in 
jurino-  the  properf^'  by  their  management. 

Washinc/ton. —  I"''nion  Room  Co.  r.  Samish 
Boom  Co.,  33  Wash.  144,  74  Pac.  53:  Seng- 
felder  v.  Hill  16  Wash.  355,  47  Pac.  757,  58 
Am.  St.  Rep.  36. 

Enqland. — ^INTordaunt  r.  Hooper,  Ambl.  311. 
27  Eno-.  Reprint  211. 

See  42  Cent.  Diff.  tit.  "Receivers,"  §  21. 

Pending  a  claim  c^ise  a  receiver  mar  be 
annointed.  Sinith  r.  Zachrev.  128  Gn.  200.  57 
S.  E.  513  (whore  defendant  in  the  fieri  facias 
dolaved  sale  of  land  subioct  to  the  fieri  facias, 
through  meritless  claims  interposed  in 
forma  pauperis,  remained  in  possession  and 
received  the  rents,  issues,  and  profits,  and 
the  amount  of  the  executions  had  increased 
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e.  Exceptions.  Where  the  appHcant  is  entitled  to  the  specific  property  or 
fund  and  his  right  is  admitted,  while  the  purpose  of  a  receiver  is  to  preserve  the 
property  or  fund  for  the  final  determination  of  the  cause,  the  element  of  immediate 
danger  does  not  appear  to  be  controlling/^  at  least  so  far  as  misconduct  of  the 
party  in  possession  is  concerned.  The  same  may  be  said  of  those  instances 
in  which  a  receiver  is  appointed  as  a  matter  of  course  as  between  parties  who 
are  equally  entitled  to  possession  and  in  which  neither  should  be  permitted  to 
retain  it  as  against  the  other,  or  where  a  receiver  is  appointed  at  the  instance 
of  a  mortgagee  without  regard  to  the  adequacy  or  inadequacy  of  his  security, 
or  for  the  purpose  of  taking  and  holding  an  estate  left  without  any  one  of  capacity 
to  hold  it,  as  in  the  case  of  infants'  estates, or  where  in  a  creditor's  suit  the 


by  accruing  interest,  and  the  value  of  the 
land  had  diminished  by  reason  of  his  method 
of  cultivating  it,  so  that  there  was  danger 
of  loss  to  the  creditor  of  a  part  of  the  exe- 
cution debt  due  him)  ;  Goodwynne  v.  Bel- 
lerby,  116  Ga.  901,  43  S.  E.  275  (where 
claimants  were  insolvent  and  the  land  was 
going  to  waste  and  depreciating  in  value  and 
claimants  were  making  crops  and  selling 
them)  ;  Eoberts  V.  Mullinder,  94  Ga.  493,  20 
S.  E.  350  (claim  interposed  in  forma 
"pauperis ) . 

84.  See  Skinner  v.  Maxwell,  66  N.  C.  45, 
where  an  infant  who  had  bought  a  stock  of 
goods  and  executed  a  mortgage  for  the  price 
rescinded  the  transaction  and  sued  to  enjoin 
a  sale  of  goods  placed  by  him  with  the  stock 
after  said  purchase  and  mortgage  and  his  in- 
fancy being  admitted  it  was  held  that  the 
court  properly  appointed  a  receiver  pending 
the  suit. 

85.  See  Fidelity  Ins.,  etc.,  Co.  v.  Huber,  13 
Phila.  (Pa.)  52,  holding  that  the  court  will 
appoint  a  receiver  to  take  charge  of  bonds 
or  property  that  might  be  transferred,  with- 
out possibility  of  identification,  by  a  cus- 
todian or  de  facto  trustee,  at  the  instance 
of  the  beneficial  owner,  who  asks  for  an  ac- 
count and  distribution;  and  this,  although 
neither  fraud  nor  misconduct  is  charged; 
that  not  to  speak  of  other  danger,  the  prop- 
erty is  subject  to  the  contingency  of  passing 
into  the  hands  of  a  stranger  to  all  the  trusts 
upon  the  death  of  the  custodian,  whose  exec- 
utor or  administrator  might,  without  inten- 
tional wrong,  deem  it  only  prudent  to  re- 
tain it  until  administered  in  the  regular 
course  of  the  estate,  and  thus  subject  the  real 
owners  to  further  delay,  if  not  actual  loss, 
and  this  is  a  condition  sf  danger  which  a 
court  of  equity  bound  to  protect  property  in 
its  charge  from  possible,  as  well  as  probable 
perils,  will  not  sanction. 

Property  already  in  custody  of  court. —  In 
Northern  Pac.  P.  Co.  v.  St.  Paul,  etc.,  P.  Co., 
47  Fed.  536  [affirmed  in  49  Fed.  306],  pend- 
ing a  suit  to  recover  land  the  parties  made 
a  stipulation  agreeing  on  a  special  commis- 
sion to  take  possession  of  and  sell  the  lands 
in  dispute  and  after  dismissal  of  the  suit 
without  prejudice  the  commissioner  had  in 
the  depository  of  the  court  proceeds  of  sale 
made  by  him  when  a  second  suit  was  brought 
to  recover  the  land  and  it  appeared  that  the 
control  of  the  commissioner  over  the  pro- 
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ceeds  would  cease  when  the  mandate  in  the 
first  suit  should  be  executed  and  that  he  had 
in  his  hands  contracts  for  unpaid  purchase- 
money  of  land  sold,  and  it  was  held  that  a 
receiver  should  be  appointed,  and  should  not 
turn  the  property  over  to  defendant  because 
of  its  alleged  pecuniary  responsibility  to  pay 
any  decree  that  might  be  obtained  against  it, 
but  should  preserve  the  subject  of  the  con- 
troversy in  its  present  condition  to  prevent 
merely  the  doing  of  an  act  whereby  rights  in 
controversy  may  be  in  danger;  that  such  a 
course  is  in  accordance  with  the  principles 
of  equity  particularly  where  a  fund  is  in 
the  hands  of  the  court  by  consent  of  all 
parties  who  claim  an  interest  therein.  So 
where  real  estate  is  already  in  the  custody 
of  the  court  by  its  receivers,  such  possession 
is  continued  in  another  suit  with  less  re- 
luctance than  ordinarily.  State  v.  Allen,  1 
Tenn.  Ch.  512. 

86.  See  infra,  II,  B,  10,  i. 

87.  See  Schreiber  v.  Carey,  48  Wis.  208,  4 
IST.  W.  124,  referring  to  the  rule  in  England 
under  the  statute  23  &  24  Vict.  c.  145,  §§11- 
43.    And  see  Moetgages,  27  Cyc.  1626. 

88.  See  supra,  11,  B,  6,  b,  (it).  In  Gard- 
ner V.  Blane,  1  Hare  381,  23  Eng.  Ch.  381, 
66  EnjT.  Reprint  1080,  in  a  suit  of  an  infant 
against  his  testamentary  guardians  who  were 
also  executors  under  his  father's  will,  for  an 
account  of  rents  and  profits  of  real  estate 
and  for  a  receiver,  defendants,  the  testa- 
mentary guardians,  asked  that  one  of  them 
be  appointed  receiver  without  being  required 
to  give  security,  adding  that  he  was  willing 
to  be  receiver  without  salary  and  insisting 
that  the  court  could  not  displace  the  testa- 
mentary guardians  because  by  St.  12  Car.  2, 
c.  24,  the  father  was  empowered  by  law  to 
dispose  of  the  custody  of  his  children  during 
their  minority  and  the  person  to  whom  such 
custody  is  given  shall  take  into  his  custody 
the  profits  of  the  children's  rents  for  their 
use  and  the  management  of  their  personal 
estate  and  bring  such  actions  as  by  law  a 
guardian  in  socage  could  bring.  The  vice- 
chancellor  ordered  one  of  the  defendants  to 
be  appointed  receiver  without  salary  but  not 
upon  the  grounds  urged  at  the  bar,  holding 
that  the  statute  referred  to  did  not  make 
certain  the  precise  extent  of  the  powers  of 
the  testamentary  guardian  and  that  he  had 
no  estate  and  was  frequently  unable  to  act 
effectually  without  the  assistance  of  the  court. 
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return  of  an  execution  unsatisfied  presupposes  that  the  property  of  defendant, 
if  any  he  has,  will  be  misapplied,  and  a  receiver  is  appointed  almost  as  a  matter 
of  course. 

d.  Insolvency,  Fraud,  op  Misconduct  of  Party  in  Possession — (i)  In 

General,  It  may  be  stated  as  a  general  proposition  that  upon  a  showing  of 
insolvency  of  a  party  in  possession  and  that  the  assets  are  in  danger  of  waste 
or  misappropriation,  a  receiver  should  be  appointed, as  where  a  security  is 
inadequate  and  it  becomes  necessary  to  preserve  the  rents  and  profits,®^  or  prop- 
erty in  the  possession  of  a  mortgagor  is  wasted  or  the  security  is  jeopardized  by 
misconduct. Insolvency  alone  is  sufficient  where  the  honor  is  entitled  to  rents 
and  profits, and  where  plaintiff  is  entitled  to  the  possession  of  personal  property 
as  against  a  defendant  standing  to  him  in  the  relation  of  trust. Insolvency 


89.  Blcodgood  v.  Clark,  4  Paige  (N.  Y.) 
574,  holding  that  in  such  a  case  it  is  no 
answer  to  an  application  for  the  appoint- 
ment of  a  receiver  that  there  may  not  be 
any  property  to  protect;  for  plaintiff  pro- 
ceeds at  the  peril  of  costs,  if  there  is  no 
property.  So  in  Micou  v,  Moses,  72  Ala. 
439,  it  is  said  that  where  judgment  cred- 
itors have  pursued  their  debtor  to  insol- 
vency in  a  court  of  law,  and  have  an 
execution  on  their  judgment  unsatisfied,  and 
the  interest  sought  to  be  subjected  is  a  mere 
equitable  one,  not  liable  to  be  sold  under 
execution,  at  law,  the  courts  lend  a  ready 
ear  to  applications  for  the  appointment  of  a 
receiver. 

In  creditors'  suits  generally  see  Ckeditoks* 
Suits,  12  Cyc.  49. 

Fraudulent  conveyances  see  Fraudulent 
Conveyances,  20  Cyc.  831. 

90.  Turnbull  v.  Prentiss  Lumber  Co.,  55 
Mich.  387,  21  N.  W.  375. 

91.  Stenhouse  v.  Davis,  82  N.  C.  432;  Mer- 
cantile Trust  Co.  V.  Missouri,  etc.,  R.  Co.,  36 
Fed.  221,  1  L.  R.  A.  397;  Dow  v.  Memphis, 
etc.,  R.  Co.,  20  Fed.  260;  Kerp  v.  Michigan, 
etc.,  R.  Co.,  14  Fed.  Cas.  No.  7,727. 

A  receivership  to  collect  rents  of  attached 
property  is  properly  vacated  by  the  decree 
under  a  bill  for  the  collection  of  an  ordi- 
nary debt  by  attachment,  although  the 
debtor's  insolvency  is  alleged,  where  it  is  not 
alleged  that  the  attached  property  is  insuffi- 
cient to  satisfy  the  debt  sued  on,  and  the 
contrary  appears  from  the  averments  of  the 
bill.  Cleveland  Nat.  Bank  v.  Bryant,  (Tenn. 
Ch.  App.  1899)  54  S.  W.  73. 

92.  Western  North  Carolina  R.  Co.  v.  Drew, 
29  Fed.  Cas.  No.  17,434,  3  Woods  691. 

To  protect  the  beneficiary  under  a  second 
mortgage  a  receiver  may  be  appointed  where 
the  trustees  under  the  first  mortgage  having 
possession  of  the  property  undertook  to 
execute  trusts  prejudicial  to  the  said  encum- 
brances (Illinois  Cent.  R.  Co.  r.  Mississippi 
Cent.  R.  Co.,  12  Fed.  Cas.  No.  7.008);  or 
where  the  persons  in  possession  claiming  to 
be  the  equitable  owners  are  seeking  to  force 
a  sale  under  a  prior  trust  deed  sn  as  to  de- 
stroy the  value  of  the  second  trust,  after  a 
default  had  been  made  in  the  payment  of 
interest  both  upon  the  first  and  second  trnsts. 
the  maker  of  the  deed  of  tnist  notes  IxMPg 
insolvent  and  the  parties  secured  under  tlie 


second  trust  having  offered  to  advance  the 
deficit  in  the  amount  necessary  to  pay  the 
accrued  interest  on  the  first  trust  in  order 
to  stop  the  sale,  which  offer  was  refused,  and 
there  being  other  fraudulent  conduct  on  the 
part  of  those  in  possession  collecting  the 
rents.  Wood  v.  Grayson,  16  App.  Cas.  (D.  C.) 
174. 

Receivers  in  foreclosure  proceedings  see" 
Mortgages,  27  Cyc.  1621. 

93.  Mayor  v.  Northern  Trust  Co.,  93  111. 
App.  314  (in  a  proceeding  to  foreclose  a  lien 
for  rent  created  by  a  lease  providing  that 
the  lienor  should  have  a  first  and  valid  lien 
on  the  interest  of  the  lessee  to  secure  the 
payment  of  money  at  any  time  to  become  due 
to  the  lienor,  it  being  apparent  that  the 
building  was  to  be  rented  by  the  lessee  to 
others)  ;  Baker  v.  Mayo,  86  111.  App.  86 
(where  the  property  M^as  scant  security  for 
the  debt)  ;  Ogden  v.  Chalfant,  32  W.  Va!  559, 
9  S.  E.  879;  Beard  i\  Arbuckle,  19  W.  Va. 
145;  Grantham  v.  Lucas,  15  W.  Va.  425. 

Insolvency  of  assignee  of  lease. —  In  a  suit 
to  enforce  a  lien  for  rents  allegations  of  the 
insolvency  of  an  assignee  of  the  lease  are 
sufficient  for  the  purpose  of  appointing  a 
receiver.  Mavor  v.  Northern  Trust  Co.,  93 
111,  App.  314,  where  the  lease  was  assigned 
by  consent  of  the  lessor  in  pursuance  of 
the  provisions  of  the  lease  whereby  the  orig- 
inal lessee  was  discharged. 

94.  McKinnon  v.  Pike  Countv  Guano  Co., 
94  Ala.  521,  10  So.  344  (holding  that  where 
complainant  shipped  goods  to  defendant  who 
was  to  deliver  to  complainant  as  collateral 
security  the  notes  to  be  taken  from  customers 
in  payment  for  the  goods,  and  defendant  de- 
livered to  complainant  certain  of  such  notes, 
which  were  turned  over  to  defendant  for  col- 
lection, and  collected  some  of  them  and  failed 
to  pay  over  the  proceeds,  defendant  stood 
in  the  relation  of  agent  and  trustee  of  tlie 
notes  to  the  extent  of  the  unpaid  purchase- 
money  which  he  owed  the  complainant,  and 
this,  supplemented  by  defendant's  insolvency, 
made  a  clear  case  for  equitable  interposi- 
tion) ;  Micklethwaite  r.  Rliodes,  4  Sandf.  Ch. 
(N.  Y.)  434  (injunction  and  receiver  in  suit 
by  consignor  against  factor,  although  the  con- 
signment was  on  a  del  credere  commission). 

Under  the  code  providing  for  the  appoinf.- 
ment  of  a  receiver  in  any  case  where  plain- 
tiff has  an   apparent  right  to  properly  in 
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of  a  person  in  possession  or  enjoyment  of  property  for  which  a  receiver  is  sought 
is  not  always  indispensable  to  the  granting  of  the  order, although  the  fact  of 
financial  irresponsibihty  may  be  sufficient  to  justify  the  appointment  and  in  any 
case  necessarily  intensifies  the  probability  of  loss  to  the  complainant,  and  will 
serve  at  least  to  show  that  his  remedy  at  law  for  any  loss  or  injury  that  may  be 
sustained  would  be  inadequate. On  the  other  hand,  where  there  is  no  ground 
for  apprehension  of  loss  or  danger  of  injury  to  the  property  by  leaving  it  to  remain 
in  the  occupancy  of  him  who  has  the  use  of  it,  and  whose  solvency  is  not  ques- 
tioned, a  receiver  will  not  be  appointed.  The  rule  has  been  apphed  to  the  case 
of  a  solvent  debtor  in  possession  of  property  adequate  to  satisfy  a  lien  in  a  suit 
to  enforce  the  lien;     to  the  suit  of  an  executor  under  a  subsequent  will  against 


litigation  and  there  is  danger  of  loss,  etc.^^  a 
receiver  was  properly  appointed  in  an  action 
to  recover  negotiable  paper  alleged  to  have 
been  transferred  by  plaintiff's  collection  agent 
to  defendant  in  payment  of  the  agent's  debt, 
upon  plaintiff's  showing  an  apparent  right, 
especially  where  defendant  is  insolvent  or  has 
suspended  payment.  Brown  i".  Northrup,  15 
Abb.  Pr.  N.  S.  (N.  Y.)  333. 

95.  Mead  r.  Burk,  156  Ind.  577,  60  N.  E. 
338  (under  a  statutory  provision  for  the  ap- 
pointment of  a  receiver  in  all  actions  where 
it  is  shown  that  the  property  in  controversy 
is  in  danger  of  being  lost,  etc.,  or  where  in 
the  discretion  of  the  court  it  may  be  neces- 
sary to  secure  ample  justice  to  the  parties, 
this  particular  suit  being  for  specific  per- 
formance of  a  contract  to  sell  an  electric 
lighting  plant  and  it  appearing  that  defend- 
ants refused  to  carry  any  insurance,  that 
the  risk  was  hazardous,  that  they  were  mak- 
ing extensions  to  the  plant  and  that  the 
property  was  liable  to  damage  if  permitted 
to  remain  in  their  possession)  ;  Bird  v. 
Lanphear,  92  Hun  (N.  Y.)  567,  36  N.  Y. 
Suppl.  1069  (in  a  ease  where  the  court  exer- 
cises equitable  powers  upon  the  establishment 
of  the  cause  of  action  for  the  restora- 
tion of  property  misappropriated,  defendant 
being  shown  to  be  attempting  to  dispose  of 
all  of  his  property  in  the  state)  ;  Woodford 

Kelley,  18  S.  D.  615,  101  N.  W.  1069 
(where  plaintiffs  were  entitled  to  a  lien  on 
certain  hay  under  the  code  for  services  ren- 
dered, dependent  on  possession  of  the  hay). 

The  owner  being  entitled  to  the  particular 
property  it  is  held  in  West  Virginia  that 
the  authorities  there  discountenance  the  view 
that  no  injury  results  if  the  owner  may  ob- 
tain its  value  in  damages;  that  the  cases 
requiring  defendant's  insolvency  to  be  alleged 
are  usually  those  in  which  questions  of  title 
are  not  involved.  Nutter  y.  Brown,  58  W. 
Va.  237,  52  S.  E.  88,  1  L.  E.  A.  N.  S.  1083. 

Faithless  conduct  and  fraud  on  the  part  of 
a  trustee  may  justify  the  appointment  of  a 
receiver  without  regard  to  his  solvency. 
Bauer  v.  Haggerty,  42  Wash.  313,  84  Pa'c. 
871 :  Clay  v.  Selah  Valley  Irr.  Co.,  14  Wash. 
543,  45  Pac.  141. 

Peril  to  trust  see  iwfra,  II,  B.  10,  g. 

96.  Mead  Burk,  156  Ind.  577,  60  N.  E. 
338. 

97.  Huggins  v.  Huggins,  117  Ga.  151,  43 
S.  E.  759  (holding  that  a  receivership  is  not 
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intended  to  be  better  than  an  action  of  eject- 
ment or  trover,  and  to  take  property  from 
a  defendant  claiming  title  and  right  of  pos- 
session; that  where  such  defendant  is  himself 
solvent  and  there  is  no  reason  to  doubt  that 
he  will  be  able  to  answer  the  final  decree 
in  the  case,  and  there  are  no  other  special 
circumstances  requiring  the  interposition  of 
the  extraordinary  remedies,  his  solvency 
makes  the  court  treat  him  as  a  quasi-receiver, 
the  property  being  regarded  as  in  safe  hands, 
that  if  later  the  solvency  of  this  quasi-re- 
ceiver should  become  doubtful,  or  if  waste  or 
danger  of  probable  loss  should  appear,  the 
chancellor  would  interfere  and  grant  appro- 
priate relief)  ;  Simon  v.  Schloss,  48  Mich. 
233,  12  N.  W.  196  (holding  that  a  receiver 
will  not  be  appointed  to  take,  possession  of 
partnership  accounts  on  dissolution  when  the 
parties  have  agreed  as  to  how  the  account 
should  be  collected  and  they  are  responsible)  ; 
Hamburgh  Mfg.  Co.  v.  Edsall,  7  N.  J.  Eq. 
298;  Twitty  v.  Logan,  80  N.  C.  69.  See  also 
Hager  v,  Stevens,  6  N.  J.  Eq.  374;  Joseph 
Dry  Goods  Co.  r.  Hecht,  120  Fed.  760,  57 
C.  C.  A.  64. 

To  make  case  for  appointment  before  an- 
swer.—  In  those  cases  in  which  the  main 
object  of  the  bill  is  som^e  relief  properly 
cognizable  in  equity,  and  the  application  is 
for  a  receiver  of  rents  and  profits,  the  aver- 
ment of  insolvency  of  the  party  in  possession 
is  most  important  in  making  out  that  strong 
and  special  case  of  imminent  danger  of  loss 
always  required  as  essential  to  a  departure 
from  the  old  rule  against  making  such  an  ap- 
pointment in  any  case,  under  any  circum- 
stances, before  answer.  Blain  r.  Everitt,  36 
Md.  73,  81.    See  also  supra,  II.  B.  8,  b. 

After  ansv/er. — And  so  it  is  held  from  the 
reasoning  in  Blain  v.  Everitt,  36  Md.  73, 
last  above  cited,  that  it  is  obvious  that  where 
the  answer  under  oath  fairly  meets  the  aver- 
ments of  the  bill,  and  the  hearing  is  on  bill 
and  answer,  the  rule  announced  in  that  case 
must  be  ar)plied.  Horner  v.  Bell,  105  Md. 
113,  66  Atl.  39. 

98.  St.  Augustine  First  Nat.  Bank  y. 
Kirkby,  43  Fla.  376,  32  So.  881,  where  the 
suit  was  to  enforce  liens  of  laborers  aggre- 
gating less  than  one  thousand  dollars  on 
property  consisting  of  a  sawmill  and  its 
business,  stock  on  hand,  eight  miles  of  rail- 
road track  and  its  equipment,  and  sixty 
thousand  acres  of  land,  no  misconduct  on  the 
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an  executor  under  a  prior  will  pending  an  appeal  from  the  probate  of  the  latter 
will;  to  the  attempt  to  displace  a  mortgagee  legally  in  possession  of  the  property 
covered  by  the  mortgage;  ^  and  to  protect  the  possession  of  property  conveyed 
by  the  owner  pending  the  determination  of  plaintiff's  rights  which  depend  upon 
equities  to  overcome  the  title  conveyed.^ 

(ii)  Fraud,  As  has  been  shown,  one  of  the  grounds  for  invoking  the  aid 
of  a  court  of  equity  by  the  appointment  of  a  receiver  is  that  the  possession  of 
the  property  was  obtained  by  fraud.^  A  statute  embracing  such  ground  is  merely 
declaratory  of  the  equitable  doctrine.^  It  is  not  necessarily  indispensable,  how- 
ever, that  there  should  be  fraud  or  spoliation  if  it  is  established  that  the  property 
or  fund  is  in  danger.^  And  so  fraud  or  an  effort  to  violate  or  disregard  an  injunc- 
tion of  the  court  ®  is  sufficient  ground  for  the  appointment  of  a  receiver  for  the 
purpose  of  preserving  the  property  to  which  the  parties  are  entitled  to  look  for 
the  ultimate  satisfaction  of  the  decree  fixing  their  rights."^ 


part  of  the  debtor  or  inadequacy  of  security 
with  regard  to  the  property  being  alleged. 

99.  Floor  V.  Floor,  87  S.  W.  272,  27  Ky.  L. 
Kep.  894. 

1.  Patten  v.  Accessory  Transit  Co.,  4  Abb. 
Pr.  (N.  Y.)  235;  Quinn  v.  Brittain,  3  Edw. 
(N.  Y. )  314;  Brundage  v.  Home  Sav.,  etc., 
Assoc.,  11  Wash.  277,  39  Pac.  666. 

2.  Alabama. —  Lehman-Durr  Co.  v.  Griel 
Bros.  Co.,  119  Ala.  262,  24  So.  49. 

loioa. —  Clark  v.  Kaymond,  86  Iowa  661, 
53  N.  W.  354. 

Maryland. —  Horner  v.  Bell,  lOo  Md.  113, 
66  Atl.  39,  holding  that  where  heirs  repre- 
senting one  third  of  an  estate  sued  to  set 
aside  conveyances  of  stock,  land,  etc.,  as  hav- 
ing been  obtained  from  decedent  through 
undue  influence,  and  did  not  allege  defend- 
ant's insolvency,  and  he  alleged  under  oath 
that  he  paid  par  for  the  stock,  there  being 
no  evidence  to  the  contrary,  and  asserted  his 
abundant  ability  to  meet  any  liability  that 
might  be  established  against  him,  and  heirs 
representing  two  thirds  of  the  estate  adopted 
his  answer  and  maintained  the  validity  of 
the  conveyances,  a  receiver  was  improperly 
appointed  to  take  charge  of  the  land,  etc. 

MirMgan. —  Thayer  v.  Swift,  Harr.  430. 

Mississippi. —  Buckley  v.  Baldwin,  69  Miss. 
804,  13  So.  851. 

See  42  Cent.  Dig.  tit.  "  Pveceivers,"  §§  20, 
27;  and  cases  cited  infra,  II,  B,  10,  b. 

The  possession  under  trust  deed. — A  trust 
deed  executed  in  favor  of  preferred  creditors 
will  not  be  disturbed  by  the  appointment  of 
a  receiver  where  there  was  no  claim  that 
the  trustee  or  the  beneficiary  were  insolvent 
or  that  the  trust  deed  was  fraudulent  or 
that  there  was  any  committed  or  contem- 
plated waste,  etc.  Pullis  r.  Pullis  Bros.  Iron 
Co,  157  Mo.  565,  57  S.  W.  1095.  See  also 
Levenson  v.  Elson,  88  N.  C.  182;  City  Nat. 
Bank  v.  Dunham,  18  Tex.  Civ.  App.  184,  44 
S.  W.  605. 

Property  taken  in  wife's  name. —  In  a  suit 
to  reach  property  alleged  to  have  been  bought 
by  the  debtor  in  his  wife's  name  in  order 
to  defraud  creditors,  it  appearing  that  the 
goods  were  the  property  of  the  wife  and 
another  who  were  at  least  ostensibly  part- 
ners, and  that  the  land  conveyed  to  tlie  wife 
was  sufficient  to  pay  the  debts;  that  the  co- 


partners were  carrying  on  the  business  in 
the  ordinary  way  and  that  one  of  them  at 
least  was  solvent,  the  appointment  of  a  re- 
ceiver was  properly  refused.  Venable  v. 
Smith,  98  N.  C.  523,  4  S.  E.  514. 

3.  See  supra,  II,  A. 

Fraudulent  purchase  of  goods  —  remedy  at 
law. —  It  has  been  held  that  the  allegations 
in  a  suit  to  set  aside  a  sale  as  fraudulent 
are  such  as  amount  merely  to  a  statement 
of  a  case  for  which  the  law  affords  an  ade- 
quate remedy  either  in  replevin  or  in  trover, 
and  a  receiver  cannot  be  appointed.  Schack 
V.  McKey,  97  111.  App.  460.  But  other  cases 
hold  that  a  seller  of  goods  alleging  fraud 
in  the  purchase  of  an  insolvent  purchaser 
and  repudiating  the  sale  has  an  equity  on 
which  to  proceed  to  reclaim  the  goods  or 
their  proceeds,,  and  in  such  case  a  receiver 
may  be  appointed.  Martin  v.  Burgwyn,  88 
Ga.  78,  13  S.  E.  958;  Wolfe  v.  Claflin,  81 
Ga.  64,  6  S.  E.  599 ;  Cohen  v.  Meyers,  42  Ga. 
46.    See  also  supra,  II,  B,  4. 

Fraudulent  conveyances  see  Fraudulent 
Conveyances,  20  Cyc.  831. 

4.  Mcintosh  v.  Perkins,  13  Mont.  143,  32 
Pac.  653. 

5.  Goshen  Woolen  Mills  Co.  v.  Citv  Nat. 
Bank,  150  Ind.  279,  49  N.  E.  154  (imder  the 
statute  authorizing  the  appointment  when 
there  is  danger  of  material  injury  to  the 
property  in  suit,  when  a  corporation  is  in- 
solvent or  is  in  danger  of  insolvency,  or 
when,  in  the  discretion  of  the  court,  it  may 
be  necessary  to  secure  ample  justice  to  the 
parties)  ;  State  v.  Northern  Cent.  R.  Co..  18 
Md.  193. 

6.  See  infra,  II,  B,  10.  k,  note  38. 

7.  Thompson  r.  Thompson.  125  Ga.  102,  53 
S.  E.  607  (as  to  rents  and  profits)  ;  Hancock 

American  Bonding,  etc.,  Co.,  86  111.  App. 
630  (without  regard  to  the  solvency  or  in- 
solvency of  the  partv)  ;  Stockton  r.  Now 
Jersey 'Cent.  R.  Co.,  50  N.  J.  Eq.  489.  25 
Atl.  942;  Tyler  v.  Poppe,  4  Edw.  (N.  Y.) 
430.  But  in*  Cleveland,  etc.,  R.  Co.  r.  Jewott, 
37  Ohio  St.  649,  ponding  an  action  to  ]-)rovont 
an  illegal  consolidation  of  two  corporations, 
the  two  original  cov]iorations  were  enjoined 
from  surrendering  the  ]iossession  of  the  prop- 
erty and  tlio  stook-liolders  thereafter  pro- 
ceeded to  elect  director^;  of  the  now  company, 
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e.  Future  Grounds  or  Anticipated  Danger.  Receivers  should  not  be  appointed 
simply  because  an  occasion  for  their  appointment  is  anticipated  or  may  arise  in 
the  future.  The  occasion  must  exist  when  the  appointment  is  made,  and  past 
conduct  under  circumstances  which  create  no  condition  of  present  danger  is  not 
sufficient.^ 

f.  Necessity  Following"  From  Injunction.  Where  an  injunction  is  issued  in 
a  proper  case,  the  effect  of  which  is  to  leave  the  property  involved  without  any 
one  to  care  for  it,  or  where  it  is  necessary  that  someone  should  be  authorized  to 
collect  rents  which  by  the  injunction  the  party  is  restrained  from  collecting,  it 
is  proper  ^  and  necessary  to  appoint  a  receiver  for  the  purpose  of  preserving  the 
property.^^ 

g.  Peril  to  Trust  Fund  or  Property.  Peril  of  a  trust  alone  moves  the  court 
to  displace  the  trustee  from  the  exercise  of  his  legal  rights  pending  htigation 
against  him.^^    The  appointment  of  a  receiver  in  such  a  case  is  not  necessarily 


and  it  was  held  that  this  was  no  ground  for 
appointing  a  receiver  as  against  the  corpo- 
ration of  which  they  were  stock-holders,  it 
not  appearing  that  the  company  or  any  of 
the  directors  were  intending,  in  violation  of 
the  injunction  against  the  company,  to  sur- 
render or  transfer  its  property. 

8.  Illinois. —  Original  Vienna  Bakery,  etc., 
Co.  V.  Heissler,  50  111.  App.  406. 

Nehraska. —  Vila  v.  Grand  Island  Electric 
Light,  etc.,  Co.,  68  Nebr.  222,  94  N.  W.  136, 
97  InF.  W.  613,  110  Am.  St.  Rep.  400,  63 
L.  R.  A.  791;  Chadron  Banldng  Co.  v. 
Mahoney,  43  Nebr.  214,  61  N.  W.  594. 

New  Jersey. —  Laurel  Springs  Land  Co.  V. 
Fougeray,  50  N.  J.  Eq.  756,  26  Atl.  886; 
Kean  v.  Colt,  5  N.  J.  Eq.  365. 

Ohio. —  Robison  Cleveland  City  R.  Co., 
7  Ohio  S.  &  C.  PI.  Dec.  312,  5  Ohio  N.  P. 
293. 

South  Carolina,. —  Brookshire  v.  Farmers' 
Alliance  Exch.,  73  S.  C.  131,  52  S.  E.  867. 

United  States. —  Lancaster  v.  Asheville  St. 
R.  Co.,  90  Fed.  129. 

9.  Sidway  v.  American  Mortg.  Co.,  67  111. 
App.  24  (where  upon  an  order  enjoining  de- 
fendant from  collecting  notes  belonging  to 
plaintiff  and  an  appeal  from  an  order  ap- 
pointing a  receiver  for  the  property,  the 
appeal  not  involving  the  order  granting  the 
injunction  but  defendant  acquiescing  in  the 
injunction,  it  was  held  that  defendant  was 
prevented  from  caring  for  his  own  interests 
as  well  as  those  of  plaintilT  and  a  receiver 
was  properly  appointed)  ;  Cole  v.  O'Neill,  3 
Md.  Ch.  174;  Thompson  v.  Dilfenderfer,  1 
Md.  Ch.  489;  De  Rustafjaell  v.  De  Rustaf- 
jaell,  43  Wkly.  Notes  Cas.  (Pa.)  56  (where 
the  collection  of  rents  was  enjoined)  ;  Elk 
Fork  Oil,  etc.,  Co.  i\  Foster,  99' Fed.  495,  39 
C.  C.  A.  615  (where  the  various  parties  had 
been  restrained  from  taking  possession  in 
suits  relating  to  rights  claimed  by  the  sev- 
eral parties  in  oil  and  gas  leases,  and  all  the 
parties  concurred  in  the  necessity  of  operating 
the  property,  each  side  desiring  permission  to 
do  sol  ;  Searles  v.  Jacksonville,  etc.,  R.  Co., 
21  Fed.  Cas.  No.  12,586,  2  Woods  621.  See 
also  Hamberlain  v.  Marble,  24  Miss.  586; 
Evans  v.  Coventrv,  5  De  O.  M.  &  G.  911,  3 
Eq.  Rep.  545,  3  Wkly.  Rep.  149,  54  Eng.  Ch. 
714,  43  Eng.  Reprint  1125. 
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To  harvest  and  preserve  crops. —  In  Cor- 
coran V.  Doll,  35  Cal.  476,  it  was  held  that 
on  granting  an  injunction  to  restrain  pen- 
dente lite  the  sale  of  land  on  which  stands 
a  large  crop  of  grain,  it  is  proper  to  consider 
the  crop  a  part  of  the  land,  and  to  appoint 
a  receiver  to  harvest  and  preserve  it. 

When  injunction  not  adequate  see  supra, 
II,  B,  4,  b;  infra,  II,  B,  10,  k. 

10.  Olcott  V.  Heermans,  3  Him  (N.  Y.) 
431. 

Duty  to  have  receiver  appointed, —  In  all 

cases  of  bills  to  reach  the  equitable  property 
of  debtors,  on  an  execution  at  law  returned 
unsatisfied,  it  is  the  duty  of  the  complain- 
ant, within  a  reasonable  time  after  he  has 
obtained  an  injunction  restraining  defend- 
ants from  collecting  their  debts,  or  dis- 
posing of  their  perishable  property,  to  apply 
to  the  court  and  obtain  the  appointment  of 
a  receiver,  or  to  make  some  other  provision 
for  the  collection  of  the  debts  and  the  preser- 
vation of  the  property,  or  the  injunction 
should  be  dissolved  so  far  as  to  enable  de- 
fendants to  preserve  it  themselves.  Blood- 
good  V.  Clark,  4  Paige  (N.  Y.)  574;  Osborn 
V.  Heyer,  2  Paige  (N.  Y.)  342.  See  also 
Terrell  v.  Ingersoll,  10  Lea  (Tenn.)  77. 

11.  Ft.  Payne  Furnace  Co.  v.  Ft.  Payne 
Coal,  etc.,  Co.,  96  Ala.  472,  11  So.  439,  38 
Am.  St.  Rep.  109;  Satterfield  v.  John,  53 
Ala.  127 ;  Eastman  v.  Savings  Bank,  58  N.  H. 
421;  Cotton  v.  Rand,  (Tex.  Civ.  App.  1905) 
92  S.  W.  266,  suit  to  remove  a  trustee  and 
determine  rights  of  parties.  See- also  Flood 
V.  Forst,  93  111.  App.  309;  Skinner  v.  Max- 
well, 66  N.  C.  45;  Byrne  i\  Lake  Charles 
First  Nat.  Bank,  20  Tex.  Civ.  App.  194,  49 
S.  W.  706.  Compare  Philadelphia  v.  Phila- 
delphia Gas  Works,  12  Wkly.  Notes  Cas. 
(Pa.)  477. 

At  instance  of  general  creditors  see  supra, 
II,  B,  7,  c;  infra^  11,  C,  4,  5. 

Where  a  portion  of  a  trust  fund  has  been 
lost,  that  is  prima  facie  a  breach  of  trust 
and  sufficient  ground  for  the  appointment 
of  a  receiver  on  an  interlocutory  application. 
Evans  v.  Coventrv,  5  De  G.  M.  &  G.  911,  3 
Eq.  Rep.  545,  3  Wkly.  Rep.  149,  54  Eng.  Ch. 
714,  43  Eng.  Reprint  1125. 

Principal  and  agent. —  In  Union  Mut.  L. 
Ins.  Co.  V.  Kellogg,  24  Fed.  Cas  No.  14,373, 
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predicated  upon  the  apprehended  loss  of  the  debt/^  and  unde^:  the  general  power 
of  a  court  of  chancery  over  trust  estates  it  may  lay  hold  of  the  trust  fund  which 
is  alleged  to  be  in  danger  of  waste  and  preserve  and  administer  it  according  to 
the  purposes  of  the  trust.  In  doing  this  a  receiver  is  often  necessary  and  will 
be  appointed  when  apphed  for.^^  The  court  is  not  so  reluctant  to  act  in  such 
cases  as  in  the  case  of  applications  to  supersede  executors  or  administrators 
where  preventive  and  protective  remedies  are  available  in  the  court  of  probate/* 
li.  Property  in  Hands  of  Executor  or  Administrator.  Where  a  court  of 
equity  entertains  jurisdiction  of  an  administration  suit  at  the  instance  of  creditors, 
devisees,  or  legatees,  it  has  power  to  make  all  necessary  orders  for  the  protection 
or  preservation  of  the  property,  payment  of  taxes,  etc.,  essential  to  the  purpose 
and  end  for  which  the  court  lends  its  aid,  and  in  this  connection  may  appoint  a 
receiver,^^  and  may  call  in  assets  through  a  receiver  for  the  purpose  of  preserving 
funds  and  applying  them  in  due  course  of  administration.^^    And  where  a  creditor 


5  Keporter  682,  5  Wkly.  Notes  Cas.  (Pa.) 
477,  it  was  held  that  a  receiver  may  be  ap- 
pointed pending  a  suit  to  recover  a  fund 
alleged  to  be  held  by  defendant  as  plaintiff's 
agent,  where  it  appears  that  defendant  re- 
ceived as  agent  a  fund  'prima  -facie  belonging 
to  the  plaintiff  which  was  presumably  still 
under  his  control  and  in  peril.  See  also  Coe 
V.  Davidge,  6  N.  Y.  St.  93. 

Insufficient  showing. —  Where,  pending  a 
proceeding  in  chancery  for  the  removal  of  a 
testamentary  trustee,  application  is  made  for 
the  appointment  of  a  receiver,  such  relief 
will  not  be  granted  except  in  a  strong  case 
made  therefor,  and  it  is  not  enough  to  allege 
that  the  habits  of  the  trustee  are  bad  and 
that  his  conduct  toward  his  cestui  que  trust 
is  capricious,  but  it  must  appear  that  there 
is  good  reason  to  fear  that  the  trust  prop- 
erty will  not  be  forthcoming  to  answer  the 
decree  at  the  end  of  the  litigation.  Poy- 
thress  v.  Poythress,  16  Ga.  406. 

Property  in  hands  of  executor  or  adminis- 
trator see  infra,  II,  B,  10,  h. 

12.  Wihner  v.  Atlanta,  etc.,  Air-Line  R. 
Co.,  30  Fed.  Cas.  No.  17,775,  2  Woods  409, 
where  it  is  said  that  it  would  be  sufficient 
to  allege  that  the  trustee  refused  to  perform 
the  trust. 

13.  Ex  p.  Walker,  25  Ala.  81;  Dougherty 
V.  McDougald,  10  Ga.  121;  Wilmer  v.  Atlanta, 
etc.,  Air-Line  R.  Co.,  30  Fed.  Cas.  No.  17,775, 
2  Woods  409.  Where  a  clear  case  of  breach 
of  trust  and  conversion  of  the  trust  funds 
has  been  made  out  against  an  insolvent  firm, 
a  petition  signed  by  creditors  and  reputable 
citizens  looking  to  a  continuation  of  the  busi- 
ness, and  the  gradual  liquidation  of  claims 
by  the  insolvents,  but  not  showing  the  amount 
of  such  claims,  nor  any  plan  for  a  speedy 
settlement  by  responsible  parties,  is  held  not 
to  warrant  the  court  in  declining  co  appoint 
a  receiver  to  protect  the.  interests  of  the 
cestuis  que  trustent.  Ames  Iron  Works  v. 
West,  24  Fed.  313. 

Insufficient  grounds  for  removal  of  trustee. 
—  Where  a  trust  was  created  by  contract 
between  several  parties  and  trustees  ap- 
pointed therein,  the  trust  not  to  take  effect 
until  the  happening  of  a  certain  event,  until 
the  event  occurs  the  trust  is  passive  and  the 
court  will  not  interfere  to  remove  the  trus- 


tees for  alleged  misfeasance  and  consequently 
the  appointment  of  a  receiver  in  the  place 
of  such  trustees  until  others  can  be  appointed 
according  to  the  ordinary  course  of  the  court, 
must  be  denied  in  such  a  case.  And  where 
one  of  the  grounds  of  relief  asked  was  delay 
in  fulfilling  the  contract,  the  ground  is  not 
tenable  where  such  delay  was  acquiesced  in 
by  the  party  complaining  Sloo  v.  Law,  22 
Fed.  Cas.  No.  12,956,  1  Blatchf.  512. 

14.  See  infra,  II,  B,  10,  h. 

15.  Fisher  v.  Southern  L.  &  T.  Co.,  138 
N.  C.  90,  50  S.  E.  592.  See,  generally.  Ex- 
ecutors AND  Administkatoes,  18  Cyc.  1. 

Suit  by  legatee  to  uncover  estate. — In  Gunn 
V.  Blair,  9  Wis.  352,  it  was  held  that  where 
an  executor  had  fraudulently  conveyed  prop- 
erty bought  with  trust  money  of  the  estate, 
and  through  his  grantee  had  the  property 
conveyed  to  the  executor's  wife  for  the  pur- 
pose of  preventing  a  levy  by  a  devisee  for 
the  amount  of  a  decree  in  the  latter's  favor, 
it  was  held  that  the  court  might  appoint  a 
receiver  to  take  and  sell  the  property  upon 
a  decree  in  favor  of  the  legatee,  instead  of 
merely  directing  the  trustee  to  do  so,  and 
that  it  was  proper  in  such  a  case  to  deprive 
defendant  of  all  benefit  of  the  statute  which 
gives  a  debtor  two  years  to  redeem  after  sale 
on  execution. 

16.  Davis  V.  Chapman,  83  Va.  67,  1  S.  E. 
472,  5  Am.  St.  Rep.  251;  Farmer  Gates, 
23  Gratt.  (Va.)  145,  where  it  is  said  that 
in  a  creditor's  suit  especially  it  seems  to  be 
fit  and  proper  that  the  court  should  have 
power  to  call  in  the  assets  from  the  hands  of 
a  personal  representative.  See,  generally, 
Creditoes'  Suits,  12  Cyc.  1. 

Where  there  is  no  executor  or  administra- 
tor, a  court  of  equity  will  not  ap]ioint  a  re- 
ceiver to  collect  assets  and  administer  the 
estate  in  a  suit  by  a  creditor  against  an  al- 
leged wrongful  executor,  a  creditor  of  the 
intestate  and  a  debtor  to  the  intestate. 
Whatever  may  be  the  liability  of  such  inter-f 
meddler  or  executor  de  son  tort  he  has  no 
authority  to  collect  debts,  is  not  entitled  to 
an  action,  has  no  right  to  reduce  assets,  and 
his  liability  is  founded  upon  tort;  the  cred- 
itor has  no  direct  action  against  the  debtors 
of  the  estate  and  as  neither  an  executor  de 
son  tort  nor  a  creditor,  nor  both  combined, 
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of  a  deceased  debtor  acquires  a  specific  lien  upon  property  fraudulently  conveyed 
by  the  latter,  in  a  suit  to  subject  such  property  which  is  in  the  hands  of  the  admin- 
istrator of  the  fraudulent  grantee,  a  receiver  may  be  appointed  where  it  is  necessary 
to  preserve  the  property.^^  So  in  administration  suits  a  receiver  will  be  appointed 
when  the  executor  or  administrator  has  been  guilty  of  misconduct,  waste,  or 
misuse  of  assets,  and  there  is  real  danger  of  loss,^^  and  it  is  held  a  fortiori  that  the 
assets  of  an  estate  may  be  disposed  of  through  a  receiver  for  the  benefit  of  all 
concerned  when  the  personal  representative  has  been  removed  after  the  court 
has  obtained  jurisdiction  over  his  person  as  well  as  over  the  property  in  his  posses- 
sion;    and  where  an  executor  voluntarily  abandons  his  trust,  the  court  will 


have  an  equity  to  sue  to  recover  debts  due  in 
the  state,  they  have  no  equity  to  have  a  re- 
ceiver to  do  these  acts.  Walker  v.  Drew,  20 
Fla.  908. 

Funds  once  administered. —  It  appearing 
that  unadministered  assets  will  not  pay  the 
indebtedness  against  the  estate,  and  that  the 
fund  would  have  to  be  drawn  on,  to  what 
extent  was  not  known,  to.  discharge  the  debts 
involved  in  the  suit,  and  it  being  manifestly 
improper  to  pay  it  to  the  distributees  until 
the  debts  had  been  paid,  and  the  adminis- 
trator de  honis  non  not  being  entitled  to  re- 
ceive and  hold  these  assets,  as  they  had 
once  been  administered,  it  was  held  that  the 
court  could  not  as  effectually  protect  the 
rights  of  the  sureties,  creditors,  and  distribu- 
tees by  any  other  means  as  by  the  appoint- 
ment of  a  receiver,  who  should  hold  the  fund 
until  a  proper  disposition  of  it  could  be 
made.  Harman  r.  McMullin,  85  Va.  187,  7 
S.  E.  349. 

17.  Werborn  v.  Kahn,  93  Ala.  201,  9  So. 
729,  which  was  a  bill  against  the  adminis- 
trator of  two  brothers  alleging  that  one  of 
them  prior  to  his  death  was  cosurety  with 
the  complainant  on  a  guardian's  bond  upon 
which  complainant  had  been  compelled  to 
pay  a  certain  amount  and  that  his  cosurety 
during  action  on  the  bond  fraudulently  con- 
veyed all  his  property  to  his  brother  and 
that  the  administrator  was  rapidly  selling 
such  property  and  had  no  property  of  his 
own  subject  to  execution. 

18.  Arkansas. —  Du  Val  v.  Marshall,  30 
Ark.  230,  where  the  conduct  of  an  adminis- 
trator is  such  as  to  hinder  and  embarrass 
the  collection  of  the  debts. 

Georgia. —  Walker  v.  Morris,  14  Ga.  323; 
Doughertv  v.  McDougald,  10  Ga.  121. 

Kentucky. —  See  Thompson  v.  Page,  76 
S.  W.  128,  25  Ky.  L.  Rep.  557. 

Maryland. —  State  v.  Wilmer,  65  Md.  178, 
3  Atl.  252,  where  a  fund  belonging  to  the 
estate  is  endangered  by  reason  of  the  refusal 
of  the  executors  to  collect  it. 

TSlew  Jersey. —  Price  r.  Price,  23  N.  J.  Eq. 
428. 

'New  York. —  Jenkins  v.  Jenkins,  1  Paige 
243,  where  there  has  been  great  and  unneces- 
sary delay  and  negligence  in  closing  an  ad- 
ministration and  some  of  the  heirs  have  been 
permitted  to  receive  and  retain  large  sums 
above  their  distributive  share  and  some  of 
the  executors  have  misapplied  the  funds  and 
are  insolvent. 

South  Carolina. —  Harmon  v.  Wagener,  33 
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S.  C.  487,  496,  12  S.  E.  98  (which  was  a 
suit  instituted  by  the  executor  for  the  sale 
of  land,  and  to  marshal  assets  and  enjoin 
creditors  from  suing  at  law,  and  in  answer 
to  an  objection  that  there  was  no  jurisdic- 
tion to  appoint  a  receiver  to  take  the  assets 
out  of  the  hands  of  the  executor,  who  had 
legal  title  to  them,  and  deliver  them  to  a  re- 
ceiver for  the  benefit  of  creditors  who  had  no 
specific  legal  right  to  them,  and  that  a  receiver 
is  appointed  only  to  take  and  hold  possession 
of  property  where  the  title  is  in  controversy, 
it  was  answered :  "  This  action  ...  is  as 
much  in  the  nature  of  a  creditors'  bill  as  if 
the  creditors  had  brought  it  against  the  ex- 
ecutor. It  is  true  that  the  creditors  are  not 
entitled  to  the  possession  of  the  assets  them- 
selves, which  are  entrusted  to  a  representa- 
tive (executor)  of  the  deceased  debtor,  but 
they  have  an  interest  in  the  assets  for  the 
payment  of  their  debt,  and  the  representative 
(executor)  is  a  quasi  trustee  for  them,  and 
this  gives  them  the  right  in  a  proper  case 
to  have  a  receiver  appointed  to  take  charge 
of  the  assets  in  order  to  prevent  waste"); 
Edmonds  v.  Crenshaw,  Harp.  Eq.  224  (where 
the  executor  neglected  to  make  collections, 
had  failed  to  invest  funds  as  directed  by  the 
will,  had  neglected  to  file  accounts  with  the 
ordinary,  and  had  been  generally  negligent 
and  intemperate). 

England. —  Middleton  v.  Dodswell,  13  Ves. 
Jr.  266,  33  Eng.  Reprint  294;  Anonymous, 
12  Ves.  Jr.  4,  33  Eng.  Reprint  2. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  23. 

Misconduct  of  one  of  co-executors. —  In 
Jenkins  r.  Jenkins,  1  Paige  (N.  Y.)  243,  it 
was  held  that  where  one  of  several  co-execu- 
tors was  guilty  of  improper  conduct,  a  re- 
ceiver might  be  appointed  as  to  the  malfeas- 
ant executor  if  the  others  should  consent  to 
act  with  such  receiver;  otherwise  a  receiver 
should  be  appointed  generally.  But  in  Fair- 
bairn  V.  Fisher,  57  N.  C.  390,  the  court  disap- 
proves an  appointment  as  to  one  co-executor 
saying  that  it  would  be  a  novel  proceeding 
to  appoint  a  receiver  for  the  part  of  the 
estate  in  the  hands  of  one  executor  leaving 
the  other  to  administer  the  other  part  in  the 
name  of  himself  and  his  co-executor. 

The  executor  is  not  removed  by  the  ap- 
pointment of  a  receiver  by  a  court  of  equity. 
Gadsden  v.  Whalev,  14  S.  C.  210.  See  also 
Henry  v.  Henry,  103  Ala.  582,  15  So.  916. 

Enforcement  of  judgment  see  Bennett  v. 
Rhodes,  58  Md.  78,  infra,  a  note  47. 

19.  Walker  v.  Morris,  14  Ga.  323. 
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take  care  that  this  shall  not  prejudice  the  cestui  que  trust,  by.  the  appointment 
of  a  receiver.^^  But  a  strong  case  is  required  to  induce  the  appointment  of  a 
receiver  to  take  assets  from  the  custody  of  an  executor  or  administrator,  inasmuch 
as  the  executor  is  appointed  by  the  testator  who  has  a  right  to  declare  in  whom 
the  management  of  the  estate  after  his  death  should  be  reposed,  and  the  adminis- 
trator derives  his  authority  from,  and  is,  in  a  qualified  sense,  the  officer  of  another 
court  of  exclusive  jurisdiction,  generally  compelled  to  give  bond  for  the  favorable 
discharge  of  the  trusts  of  the  administration,  and  a  court  of  equity  therefore  is 
reluctant  to  interfere  with  them  by  the  appointment  of  a  receiver,  and  the  power 
BO  to  interfere  will  not  be  exercised  unless  thex-e  is  actual  misconduct  or  fraud 
and  danger  of  loss.^''    While  a  receiver  may  be  appointed  pending  proceedings 


Jurisdiction  of  equity  to  administer  estates 
generally  see  Equity,  16  Cyc.  91  seq. 

20.  Eoc  p.  Galluchat,  1  Hill  Eq.  (S.  C.) 
148,  where  the  executor  departed  with  the 
purpose  of  removing  from  the  state  leaving 
the  estate  and  those  entitled  to  it  within  the 
state. 

21.  Alabama. —  Randle  v.  Carter,  62  Ala. 
95,  where  it  is  pointed  out  that  a  different 
rule  obtains,  and  should  obtain,  from  that 
in  the  case  of  trustees;  that  the  court  of  pro- 
bate has,  by  the  constitution,  a  general  juris- 
diction over  the  grant  of  letters  testamentary, 
and  of  administration,  in  which  is  involved 
the  power  of  revocation;  that  the  grant  may 
be  revoked  whenever  gross  misconduct  is 
shown,  or  whenever  a  necessity  exists  addi- 
tional security  may  be  required,  and  protec- 
tion against  loss  to  creditors,  legatees,  or 
next  of  kin,  and  security  for  a  faithful  ad- 
ministration, are  within  the  power  of  the 
parties  and  the  competency  of  that  court. 

Georgia. —  Powell  r.  Quinn,  49  Ga.  523 ; 
Harrup  v.  Winslet,  37  Ga.  655 ;  Douherty  v. 
McDougald,  10  Ga.  121. 

Mississippi. —  Vause  v.  Woods,  46  Miss. 
120. 

North  Carolina. —  Gray  v.  Gaither,  74  N.  C. 
237  (holding  that  while  the  court  may  ap- 
point a  receiver  in  case  of  dereliction  of  duty 
on  the  part  of  an  executor  in  direct  reference 
to  his  management  of  the  estate  or  in  his 
failure  to  comply  with  an  order  requiring 
him  to  give  bond,  etc.,  in  a  pending  action 
for  an  account  and  payment  of  assets,  it  is 
error  to  appoint  a  receiver  before  the  order 
for  the  bond  has  been  entered  and  upon  a 
mere  apprehension  that  the  assets  are  not 
secure  because  the  executor  has  converted 
his  real  and  personal  property  into  notes  and 
money)  ;  Fairbairn  v.  Fisher,  57  N.  C.  390 
(holding  that  a  misunderstanding  between 
two  executors  is  not  sufficient  reason  for  the 
appointment  of  a  receiver,  although  one  of 
them  is  in  mean  circumstances). 

United  States. —  Haines  v.  Carpenter,  11 
Fed.  Cas.  No.  5,905,  1  Woods  262  [affirmed 
in  91  U.  S.  254,  23  L.  ed.  345]. 

England. —  Middleton  v.  Dodswell,  13  Ves. 
Jr.  266,  33  Eng.  Reprint  294. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  23. 

Insolvency. —  Insolvency  after  the  death  of 
the  testator,  although  a  commission  issued 
before  and  the  testator  knew  thereof,  was 
held  to  be  sufficient  for  the  appointment  of 
a  receiver.    Langley  v.  Hawk,  5  Madd.  46,  56 


Eng.  Reprint  812.  In  Middleton  v.  Dodswell^ 
13  Ves.  Jr.  266,  33  Eng.  Reprint  294,  it  is 
indicated  that  if  a  manifest  abuse  of  the 
trust,  by  wasting  the  property,  appears,  as 
by  an  habitual  and  prospective  course  of 
dealing  bringing  the  property  into  danger, 
it  cannot  be  said  that  the  court  is  not  to 
treat  an  executor  as  every  other  trustee  and 
that  the  court  is  to  refuse  the  appointment 
unless  the  executor  is  proved  to  be  insolvent. 
But  see  otherwise  Haines  v.  Carpenter,  11 
Fed.  Cas.  No.  5,905,  1  Woods  262  [affirmed 
in  91  U.  S.  254,  23  L.  ed.  345]. 

Mean  circumstances  of  an  executor  is  not 
of  itself  and  alone  a  sufficient  reason  for 
appointing  a  receiver,  the  testator  having 
placed  his  confidence  in  the  party  without 
regard  to  his  circumstances.  Hathorn- 
thwaite  v.  Russel,  2  Atk.  126,  26  Eng.  Re- 
print 480;  Howard  v.  Papera,  1  Madd.  142, 
56  Eng.  Reprint  54;  Anonymous,  12  Ves.  Jr. 
4,  33  Eng.  Reprint  2.  See  also  Fairbairn  r. 
Fisher,  57  N.  C.  390. 

Where  a  married  woman  was  executrix, 
she  was  restrained  from  getting  in  the  assets 
of  the  testator  where  her  husband  was  in  the 
West  Indies  and  not  amenable  to  the  process 
of  the  court,  because  in  such  a  case  plaintiff 
could  have  no  remedy  if  the  executrix  should 
waste  the  assets  or  refuse  to  pay,  it  being 
necessary  to  have  joined  the  husband  with  her 
in  the  action.  Taylor  r.  Allen,  2  Atk.  213. 
26  Eng.  Reprint  532.  And  in  Stairley  r. 
Rabe,  McMull.  Eq.  (S.  C.)  22,  where'  the 
executrix  was  the  widow  of  the  testator  and 
intermarried  a  second  time  with  a  man  in 
necessitous  circumstances  and  incapable  of 
properly  managing  the  estate,  the  court  ap- 
pointed a  receiver  saying  that  interference 
is  with  less  reluctance  where  the  executrix 
contracts  a  second  marriage,  inasmuch  as 
the  confidence  of  the  testator  was  i-oiiosed 
in  his  widow  and  that  ordinarily  wliere  lier 
situation  is  changed  her  authority  ceases  and 
the  government  of  the  estate  passes  into  other 
hands. 

Property  not  belonging  to  estate. —  Where 
a  surviving  husband  applied  for  a  receiver 
to  take  charge  of  personal  property,  alleged 
by  him  to  have  belonged  to  his  deceased  wife, 
the  fact  that  her  administrator  had  inven- 
toried such  personal  ]")roperty  as  belonging  to 
the  estate  of  the  deceased  wife  was  suffi- 
cient evidence  to  justify  the  appointment  pend- 
ing the  settlement  of  the  question  whether 
the  property  belonged  to  such  deceased  wife, 
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in  the  probate  court,^^  it  is  held  that  when  an  administrator  'pendente  lite  is  appointed 
in  that  court,  inasmuch  as  the  chancery  court  appoints  a  receiver  only  where  the 
legal  representation  is  vacant,  no  appointment  will  be  made  to  displace  such 
legal  representative.^^ 

i.  As  Between  Parties  Equally  Entitled.  Pending  a  suit  involving  only  the 
determination  of  the  priority  of  payment  of  two  claims  equally  just,  the  court 
may  appoint  a  receiver  of  the  property  out  of  which  satisfaction  is  to  be  had.^^ 
And  a  court  of  equity  may  appoint  a  receiver  as  between  parties  whose  relation 
to  each  other  and  to  the  property  entitles  each  to  an  equal  right  of  possession  of 
the  whole  with  the  other,  when  such  appointment  is  necessary  to  preserve  the 
property  or  protect  the  right  to  its  enjoyment;  but  the  courts  are  adverse  to 
appointing  receivers  in  such  a  case,^^  and  generally,  in  the  absence  of  fraud,  waste, 
or  danger  of  loss  or  destruction  and  where  neither  has  excluded  the  other  from 
his  enjoyment  of  his  possession  or  rents  and  profits,  a  receiver  will  not  be  appointed.^^ 
On  the  other  hand  if  one  of  several  parties  equally  entitled  to  the  possession  or 


or  was  part  of  the  estate  of  her  former  hus- 
band, since,  if  the  property  had  belonged  to 
the  wife,  it  vested  in  the  surviving  husband 
by  force  of  the  marriage.  Tinnin  v>.  Price, 
27  Miss.  619. 

Under  statute. — -Where  a  non-resident  ex- 
ecutor denied  the  right  of  testator's  wife  to 
any  part  of  the  estate,  removed  a  part 
thereof,  and  was  about  to  dispose  of  the 
balance  and  divide  the  proceeds,  to  the  ex- 
clusion of  the  wife,  the  court,  on  the  applica- 
tion of  the  wife,  might  appoint  a  receiver 
of  the  community  property,  under  the  stat- 
ute providing  therefor  in  an  action  between 
joint  owners  of  property  where  it  is  in  dan- 
ger of  removal.  Merrell  v.  Moore,  (Tex.  Civ. 
App.  1907)  104  S.  W.  514. 

As  between  co-executors  see  infra,  note  27. 

22.  See  supra,  II,  B,  6,  b,  (ii). 

23.  In  re  Colvin's  Estate,  3  Md.  Ch.  278 
(holding  that  the  chancery  court  could  not  ap- 
point a  receiver  in  such  a  case) ;  Veret  i\  Du- 
prez,  L.  R.  6  Eq.  329,  37  L.  J.  Ch.  552,  18  L.  T. 
Rep.  N.  S.  501,  16  Wkly.  Rep.  750  (holding 
that  if  an  appointment  should  be  made  in 
such  a  case,  it  would  be  the  duty  of  the  re- 
ceiver pending  the  litigation  in  the  probate 
court  to  get  in  the  personal  estate  and  to 
act  in  the  same  way  generally  as  the  admin- 
istrator appointed  by  the  court  of  probate 
and  that  under  these  circumstances  it  would 
not  be  proper  to  exercise  jurisdiction  and 
appoint  an  officer  as  against  one  already  ap- 
pointed with  the  same  powers  by  another 
court  of  competent  jurisdiction).  To  the 
same  eiiect  see  Hitchen  v.  Birks,  L.  R.  10 
Eq.  471,  23  L.  T.  Rep.  N.  S.  335,  18  Wkly. 
Rep.  1015.  Compare  Atkinson  v.  Henshaw,  2 
Ves.  &  B.  85,  35  Eng.  Reprint  251. 

Appointment  de  bonis  non  after  resignation 
of  executor. —  In  Lunsford  r.  Lunsford,  122 
Ala.  242,  25  So.  171,  after  the  administra- 
tion of  an  estate  had  been  removed  into  the 
chancery  court  the  executor  resigned,  and 
it  was  held  that  the  probate  court  alone  had 
jurisdiction  to  appoint  an  administrator  de 
honis  non,  and  that  after  such  appointment 
all  objections  to  the  original  executor  set 
up  in  an  application  for  the  appointment  of 
a.  receiver  are  fully  answered  and  therefore 
such  appointment  would  be  defeated. 
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24.  Hamberlain  v.  Marble,  24  Miss.  586. 

25.  Ames  v.  Ames,  148  111.  321,  36  N.  E. 
110;  Weise  v.  Welsh,  30  N.  J.  Eq.  431;  Merrell 
i\  Moore,  (Tex.  Civ.  App.  1907)  104  S.  W. 
514,  under  statute,  where  there  is  danger 
that  the  property  will  be  lost,  removed,  or 
materially  injured. 

As  incident  to  an  accounting  the  court  may 
appoint  a  receiver  to  collect  rents  and  profits. 
Bilder  v.  Robinson,  (N.  J.  Ch.  1907)  67  Atl. 
828. 

26.  Bilder  v.  Robinson,  (N.  J.  Ch.  1907) 
67  Atl.  828. 

27.  Montana. —  Keinze  v.  Kleinsclmaidt,  25 
Mont.  89,  63  Pac.  927,  holding  that  mere 
colorable  ouster  on  the  part  of  a  tenant  in 
common  who  is  in  possession  of  a  mining 
claim  by  the  consent  of  a  cotenant,  and  the 
mere  fact  that  the  care  of  the  property  in- 
volves considerable  expense  will  not  author- 
ize the  appointment  of  a  receiver  pending  a 
partition  suit, 

'Nebraska. —  Lamaster  v.  Elliot,  53  Nebr. 
424,  73  N.  W.  925. 

'NeiD  Jersey. —  Low  v.  Holmes,  17  N.  J.  Eq. 
148. 

ISfew  YorJc. —  Bathmann  v.  Bathmann,  79 
Hun  477,  29  N.  Y.  Suppl.  959,  holding  that 
a  receiver  will  not  be  appointed  on  the 
ground  that  defendant  in  possession  had  re- 
fused to  account  for  rents  where  such  defend- 
ant expresses  willingness  to  account  and  there 
is  no  evidence  of  improper  action  on  the 
part  of  such  defendant  or  that  he  is  unable 
to  respond  to  any  claim  of  the  other  party. 
To  the  same  effect  see  Darcin  f.  Wells,  61 
How.  Pr.  259. 

North  Carolina. —  Vaughan  v,  Vincent,  88 
N.  C.  116. 

Ohio.— Kell  V.  Murdock,  6  Ohio  S.  &  C.  PI. 
Dec.  390,  4  Ohio  N.  P.  247. 

Tennessee. —  Cassetty  v.  Capps,  3  Tenn.  Ch. 
524. 

England. —  Norway  v.  Rowe,  19  Ves.  Jr. 
144,  i2  Rev.  Rep.  157,  34  Eng.  Reprint  472. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  26. 

Mere  occupancy  by  one  tenant  under  cir- 
cumstances which  do  not  render  him  liable 
to  account  is  not  a  ground  for  a  receiver. 
Varnum  v.  Leek,  65  Iowa  751,  23  N.  W. 
151. 
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management  of  property  assumes  to  exclude  the  other  or  to  appropriate  the 
rents  and  profits  as  his  own,  a  receiver  may  be  appointed,  and  that  too  without 
regard  to  the  solvency  or  insolvency  of  the  party  in  possession.  The  court  will 
take  the  property  for  the  purpose  of  preserving  it  to  the  end  of  the  litigation,  as 
in  such  a  case  it  would  seem  that  neither  of  the  parties  should  be  permitted  to 
remain  in  possession,^ ^  and  a  receiver  will  be  appointed  where  it  appears  in  a  suit 


Where  right  is  doubtful. —  And  so  it  has 

been  held  that  where  it  is  doubtful  whether 
either  party  to  a  controversy  has  the  right 
to  control  and  operate  the  property  to  the 
exclusion  of  the  other,  a  receiver  \^dll  be  ap- 
pointed where  by  reason  of  encumbrances 
upon  the  property  and  the  circumstances  of 
the  case  the  rights  of  the  parties  are  threat- 
ened and  cannot  be  otherwise  fully  protected. 
Graham  v.  Fuller  Electrical  Co.,  75  Ga.  878. 

As  between  co-executors,  the  fact  that  one 
of  two  joint  executors  maintained  exclusive 
possession  of  the  securities  belonging  to  the 
estate  and  refused  to  deliver  them  to  his  co- 
executor  is  not  a  sufficient  ground  for  the 
removal  of  the  securities  from  the  custody 
of  such  executor  and  transferring  them  to  a 
special  receiver  in  the  absence  of  any  show- 
ing of  maladministration  on  the  part  of  the 
executor  in  possession  and  that  the  interests 
of  the  estate  are  in  danger.  Burt  v.  Burt,  41 
N.  Y.  46  [distinguishing  Wood  r.  Brown, 
34  N.  Y.  337,  in  that  defendant  in  that  ease 
had  been  found  guilty  of  wrong,  misconduct, 
and  mismanagement  in  the  execution  of  his 
trust  as  executor  in  certain  respects  and  in 
refusing  the  plaintiiT  access  to  certain  notes, 
bonds,  etc..  in  common  with  him,  which 
greatly  embarrassed  the  administration  and 
jeopardized  the  interests  of  the  beneficiaries 
under  the  will].  But  where  one  of  two  dev- 
isees of  land  charged  with  the  payment  of 
debts,  both  of  whom  are  appointed  execu- 
tors, claimed  a  part  of  the  land  under  a 
deed  subsequent  in  date  to  the  execution  of 
the  will,  and  entered  upon  and  was  proceed- 
ing to  operate  the  property  as  mining  prop- 
erty, and  it  appeared  that  there  was  danger 
of  waste  and  the  solvency  of  such  vendee, 
executor  was  doubtful,  it  was  held  to  be  a 
proper  case  for  the  appointment  of  a  re- 
ceiver, but  that  the  order  should  not  take  the 
mining  operations  out  of  the  hands  of  the 
party  in  possession  and  place  them  exclu- 
sively under  a  receiver  in  the  first  instance, 
as  every  legitimate  object  could  be  secured 
by  leaving  the  operations  to  go  on  as  thereto- 
fore and  requiring  returns  to  be  made  to  the 
receiver  from  time  to  time,  the  execution  of 
a  bond  to  account  for  and  pay  over  such  pro- 
ceeds, or  upon  refusal  to  execute  such  bond 
requiring  the  receiver  to  take  charge  of  the 
operations.  Stith  v.  Jones,  101  N.  C.  360, 
8  S.  E.  151. 

28.  Rapp  V.  Reehling,  122  Ind.  255,  23 
E.  68;  Duncan  r.  Campau,  15  Mich.  415 
(where "tenants  not  only  denied  complainant's 
title  but  endeavored  to  entangle  the  whole 
title  and  were  not  disposed  to  accoimt  for 
rents  and  profits)  ;  Weise  r.  Welsh,  30  N.  J. 
Eq.  431;  Haekett  r.  Multnomah  R.  Co.,  12 
Oreg.  124,  6  Pac.  659,  53  Am.  Rep.  327  (hold- 
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ing  that  an  appointment  on  the  application 
of  a  joint  owner  of  a  business  who  has  been 
excluded  from  participation  in  the  profits  is 
proper,  although  the  relation  of  partners  may 
not  legally  exist  between  the  parties).  See 
also  Bowers  r.  Durant,  2  N.  Y.  St.  127. 

Exclusion  by  insolvent. —  And  a  fortiori 
if  one  of  such  parties  is  in  possession  to 
the  exclusion  of  his  cotenants  and  is  in- 
solvent, a  receiver  should  be  appointed.  Wil- 
liams i\  Jenkins,  11  Ga.  595;  Roche  v.  Roche, 
3  N.  Y.  St.  500. 

Exclusion  by  cotenanfs  husband. —  In 
Weise  v.  Welsh,  30  N.  J.  Eq.  431,  it  was 
held  that  where  the  exclusion  of  a  wife's  co- 
tenants  was  by  her  husband,  the  unity  of 
husband  and  wife  would  be  recognized  under 
the  circumstances  of  that  case  so  far  as  the 
preventive  remedy  was  concerned. 

Where  a  bond  was  sufficient  to  protect  the 
complainant  in  the  rents  of  the  property  and 
compensation  for  its  deterioration  or  de- 
struction by  use,  such  security  was  held  to 
be  all  that  he  could  fairly  require.  Lowe  v. 
Ho  hues,  17  N.  J.  Eq.  148.  See  also  Stith  r. 
Jones,  101  K  C.  360,  8  S.  E.  151,  for  similar 
ruling  as  to  mining  property.  But  see  Rapp 
r.  Reehling,  122  Ind.  255,  23  N.  E.  68,  where 
it  was  held  that  an  off"er  of  security  was  not 
sufficient  to  meet  the  right  to  a  receiver  under 
the  statute. 

Equitable  tenants. —  Where  an  estate  in 
common  is  equitable,  the  court  interferes  upon 
the  ground  that  it  acts  against  the  legal 
estate  of  the  trustee  who  is  guilty  of  a  breach 
of  trust  if  he  permits  one  equitable  tenant  in 
common  in  any  manner  to  prejudice  the  in- 
terests of  the  other.  Tyson  r.  Fairclough,  2 
Sim.  &  St.  142,  25  Rev.  Rep.  175,  1  Eng.  Ch. 
142,  57  Eng.  Reprint  300.  And  so  in  Street 
v.  Anderton,  4  Bro.  Ch.  414,  29  Eng.  Reprint 
965,  it  was  ordered  that  such  equitable  ten- 
ant in  common  in  possession  give  security 
for  the  payment  of  the  proportion  of  rents 
to  his  cotenant,  or  otherwise  that  a  receiver 
be  appointed.  In  Smith  r.  Lvster.  4  Beav. 
227,  10  L.  J.  Ch.  344,  49  Eng.  Reprint  326,  a 
receiver  for  the  benefit  of  two  such  infant 
cotenants  in  common  was  appointed  and  the 
court  refused  to  discharge  him  on  the  coming 
of  age  of  one  of  the  tenants  because  the  ob- 
ject for  which  the  suit  was  instituted  and 
the  receiver  appointed  had  not  boon  fully  ac- 
complished. In  Sandford  r.  Ballard,  30  Beav. 
109,  54  Ensr.  Reprint  830,  and  Hargrave  r. 
Hargrave,  9  Beav.  549,  15  L.  J.  Ch."  280.  50 
Eng.  Reprint  456.  a  receiver  of  a  moiety  of 
an  estate  claimed  by  plaintilT  as  such  tenant 
in  common  was  appointed,  but  when  the  first 
case  afterward  came  before  the  court  ( Sand- 
ford  r.  Ballard.  33  Beav.  401,  55  Enir.  Re- 
print 423),  a  receiver  of  the  whole  property 
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for  partition  that  by  reason  of  the  hostile  feehngs  and  conduct  of  the  cotenants 
the  property  cannot  be  rented  and  that  there  is  danger  to  the  interests  of  the 
parties.^^  Where,  however,  one  of  several  parties  having  a  common  interest 
in  property  has  the  legal  right  to  its  custody  and  management,  although  liable 
to  account,  his  possession  will  be  disturbed  by  the  appointment  of  a  receiver 
only  with  great  reluctance  but  if  he  is  wasting  and  misapplying  the  property 
it  is  otherwise,  and  the  appointment  will  be  made  without  hesitation.^^ 


was  appointed  at  the  hearing  as  between  such 
tenants,  there  being  evidence  that  the  de- 
fendant had  excluded  his  cotenants. 

29.  Goldberg  v.  Richards,  5  Misc.  (N.  Y.) 
419,  26  N.  Y.  Suppl.  335;  Verplanck  v.  Ver- 
planck,  22  Hun  (N.  Y.)  104;  Pignolet  v. 
Bushe,  28  How.  Pr.  (N.  Y.)  9. 

Partition  generally  see  Partition,  30  Cyc. 
241. 

Rights  of  tenants  in  common  generally  as 
between  each  other  see  Tenancy  in  Common. 

Disagreement  in  operation  of  mine. — ^Where 
the  several  owners  of  a  mine  cannot  agree  as 
to  the  working  thereof,  or  its  disposition,  and 
no  one  of  them  is  willing  to  advance  the  neces- 
sary funds  to  continue  its  operation,  whereby 
the  entire  property  is  in  danger  of  being 
lost,  a  receiver  will  be  appointed.  Barbour 
V.  Lockard,  9  Ohio  Dec.  (Reprint)  254,  11 
Cine.  L.  Bui.  319;  Jefferys  -v.  Smith,  1  Jac. 
&  W.  298,  21  Rev.  Rep.  175,  37  Eng.  Reprint 
389,  where  it  was  held  that  a  receiver  would 
be  appointed  of  mines,  in  which  several  per- 
sons were  interested,  the  concern,  from  the 
nature  of  the  subject,  being  a  species  of  trade, 
and  not  a  mere  tenancy  in  common  in  land 

30.  Drury  Roberts,  2  Md.  Ch.  157  (as 
to  right  of  liquidating  partner  under  contract 
of  dissolution  whereby  he  was  given  the  right 
to  possession,  etc.)  ;  Milbank  v.  Revett,  2 
Meriv.  405,  35  Eng.  Reprint  995.  So  in  Mun- 
roe  V.  Thompson,  1  Lack.  Leg.  Rec.  (Pa.)  323, 
it  is  held  that  where  two  firms  composed  of 
the  same  persons  were  dissolved  by  the  death 
of  one  of  them  and  the  surviving  partner 
entered  into  an  agreement  with  the  executor 
of  the  deceased  partner  by  which  each  was  to 
settle  one  of  the  partnership's  account  to  the 
other  and  each  had  so  far  fulfilled  the  agree- 
ment as  to  pay  all  the  debts  of  both  firms 
and  it  only  remained  to  account  to  each  other 
for  property  still  in  their  possession,  a  re- 
ceiver should  not  be  appointed.  See  also 
Wagoner  v.  Warne,  (N.  J.  Ch.  1888)  14  Atl. 
215,  holding  that  where  the  assets  of  a  com- 
pany consist  of  outstanding  accounts  of  a 
few  thousand  dollars  in  all,  and  complainant, 
who  has  the  right  to  control  them,  is  able  to 
respond  to  defendant  for  any  money  which 
may  be  due  him,  a  receiver  will  not  be  ap- 
pointed. 

31.  West  V.  Chasten,  12  Fla.  315;  Bauer 
V.  Haggerty,  42  Wash.  313,  84  Pac.  871,  hold- 
ing that  where  the  parties  were  jointly  inter- 
ested in  accounts  and  by  agreement  defendant 
was  trustee  for  the  purpose  of  collecting 
them  and  placing  the  proceeds  in  bank  for 
their  joint  benefit,  and  it  appeared  that  he 
had  exclusive  control  of  the  books  and  the 
persons  owing  the  accounts  were  widely  scat- 
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tered  and  unknown  to  plaintiff,  and  that  de- 
fendant had  made  false  representations  re- 
garding collections  and  refused  to  account, 
the  appointment  of  a  receiver  was  proper. 
See  also  supra,  II,  B,  10,  g. 

Exception  to  rule  as  to  immediate  danger. 
—  Referring  to  the  general  rule  hereinbefore 
stated  that  a  receiver  is  not  usually  appointed 
except  in  the  case  of  immediate  danger  ap- 
prehended to  the  property  involved  ( see  supra, 
II,  B,  10,  a),  the  authorities  cited  in  this 
subdivision  which  justify  the  appointment  of 
a  receiver  upon  the  exclusion  of  one  party  by 
another  where  both  are  equally  entitled  to 
possession,  would  seem  to  announce  a  rule 
which  is  in  effect  an  exception.  So  in  illus- 
tration of  the  practice  of  appointing  receivers 
almost  as  a  matter  of  course,  it  is  pertinent 
to  refer  here  to  instances  of  receivers  of  part- 
nership property.  Thus,  upon  a  dissolution 
of  a  partnership  any  interference  by  one  part- 
ner with  the  mutual  right  of  another  to  as- 
sist in  collecting  the  assets  and  winding  up 
the  affairs  would  justify  the  appointment  of 
a  receiver.  Drury  v.  Roberts,  2  Md.  Ch.  157. 
And  where  after  such  dissolution  the  parties 
cannot  agree  upon  an  adjustment,  the  court 
will  appoint  a  receiver.  Whitman  v.  Robin- 
son, 21  Md.  30  (where  it  is  shown  that  the 
broad  rule  laid  down  in  Blondheim  v.  Moore, 
11  Md.  365,  to  the  effect  that  fraud  or  im- 
mediate danger  must  be  shown  to  justify  the 
appointment  of  a  receiver  is  not  applicable 
to  the  case  of  a  dissolved  partnership  where 
there  is  a  serious  and  irreconcilable  disagree- 
ment between  the  parties  both  as  to  the  con- 
trol and  disposition  of  their  property  and 
their  respective  claims  and  demands  against 
each  other)  ;  Speights  v.  Peters,  9  Gill  (Md.) 
472,  479  (where  it  is  said  that  while  as 
against  the  legal  title  in  defendant  the  court 
interferes  only  in  case  of  danger  of  loss  or 
injury,  "  in  respect  of  a  fund  which  is 
claimed,  and  is  prima  facie  the  proceeds  of  a 
partnership,"  it  is  but  a  provident  exercise 
of  equity  power  to  place  the  property  under 
the  care  of  the  court)  ;  Walker  v.  House,  4 
Md.  Ch.  39.  See  also  Coe  v.  Davidge,  6  N.  Y. 
St.  93.  So  the  rule  that  if  one  of  several 
parties  who  may  have  a  common  interest  in 
the  property  is  legally  entitled  to  its  pos- 
session, a  receiver  will  not  be  appointed  un- 
less there  is  danger  of  loss,  may  be  illus- 
trated by  the  decisions  that  where  one  partner 
withdraws  (Macdonald  v.  Trojan  Button- 
Fastener  Co.,  10  N".  Y.  Suppl.  91)  or  dies 
(Walker  v.  House,  4  Md.  Ch.  39),  the  re- 
maining partner  cannot  be  disturbed  in  his 
possession  for  the  purpose  of  winding  up  the 
partnership  affairs  unless  he  is  guilty  of  mis- 
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j.  Managrement  of  Property — (i)  Insurance.  A  mere  creditor,  even  if 
his  claim  is  such  as  is  directly  chargeable  on  his  debtor's  property,  cannot  have 
a  receiver  to  force  the  taking  out  of  fire  insurance  for  the  protection  of  the 
property. 

(ii)  Deterioration  and  Failure  to  Keep  Down  Encumbrances. 
Mere  deterioration  in  the  value  of  real  property,  such  as  is  incident  to  age  and 
the  action  of  the  elements,  is  no  ground  of  itself  for  disturbing  the  possession  of 
one  holding  under  a  claim  adverse  to  plaintiff .^^  But  if  one  in  possession  of  prop- 
erty in  which  another  has  an  interest  allows  it  to  deteriorate  so  that  such  interest 
is  not  properly  preserved,  a  receiver  may  be  appointed.^*  And  parties  in  posses- 
sion of  land  which  is  the  subject  of  htigation  in  the  suit  may  be  required  to  keep 
down  the  taxes  and  upon  default  in  that  regard  a  receiver  may  be  appointed  in 
order  that  the  property  may  be  saved  from  loss,^^  but  mere  tardiness  in  paying 


conduct  or  improper  conduct,  although  if 
both  partners  die.  the  court  will,  as  a  matter 
of  course,  appoint  a  receiver  in  a  suit  for  an 
account  by  the  representatives  of  one  deceased 
partner  against  the  representatives  of  the 
other  deceased  partner  (Walker  v.  House, 
supra;  Connor  v.  Allen,  Harr.  (Mich.)  371). 
And  in  an  action  between  partners,  for  a 
settlement  of  the  copartnership  affairs  and 
to  recover  a  balance  claimed  by  plaintiff  to 
be  due  to  him,  a  receiver  will  not  be  ap- 
pointed, to  sell  stock  owned  by  the  parties 
jointly,  although  in  proportions  dependent 
on  the  state  of  the  partnership  accounts,  be- 
fore it  is  judicially  determined  how  much  of 
the  stock  belongs  to  each  party;  where 
no  insolvency  is  alleged,  and  defendant  de- 
nies the  entire  equity  of  the  complaint,  and 
offers  and  consents  that  one  half  of  the  stock 
may  be  transferred  to  plaintiff,  and  to  give 
security  to  indemnify  him  for  any  balance 
he  may  establish  in  his  favor.  Buchanan  v. 
Comstock,  57  Barb.  (N.  Y.)  582.  See  also 
Peacock  v.  Peacock,  16  Ves.  Jr.  49,  10  Rev. 
Rep.  138,  33  Eng.  Reprint  902.  These  cases 
are  cited  by  way  of  illustration  merely.  As 
to  receivers  of  partnership  property  generally 
see  Partnership,  30  Cvc.  473,  726. 

32.  Ray  v.  Carlisle,  125  Ga.  316,  54  S.  E. 
119,  holding  that  even  if  the  claims  are  liens 
upon  the  property,  its  destruction  by  fire  is 
too  remote  a  contingency  to  warrant  a  court 
in  exercising  its  extraordinary  power  of 
wresting  the  property  from  the  owner  and 
placing  it  in  the  charge  of  a  receiver,  and 
the  fact  that  in  the  event  of  the  destruction 
of  the  building  by  fire  the  land  could  not  be 
sold  for  enough  to  pay  the  amount  claimed 
by  plaintiff  does  not  constitute  manifest 
danger  of  loss  or  destruction  of  the  property 
under  the  statute.  See  also  Pullis  v.  Pullis 
Bros.  Iron  Co..  157  Mo.  565,  57  S.  W.  1095. 

33.  Kelly  v.  Steele,  9  Ida.  141,  72  Pac.  887. 
See  also  Mortgages,  27  Cyc,  1625,  text  and 
note  2  et  seq. 

Misconduct  and  insolvency  of  party  in  pos- 
session see  supra,  II,  B,  10,  d. 

34.  Goodwynne  v.  Bellerby,  116  Ga.  901,  43 
S.  E.  275  (insolvent  interposing  claim  to  de- 
lay sale  under  fieri  facias)  ;  Tufts  v.  Little, 
56  Ga,  139  (holding  that  when  the  vendor  of 
lands  puts  the  vendee  in  possession  under  a 
bond  for  title,  and  the  vendee  has  remained 


in  possession  some  four  years,  enjoying  the 
rents,  issues,  and  profits  thereof  without  hav- 
ing paid  anything  either  on  the  principal  or 
interest  of  the  purchase-money,  and  the  prem- 
ises, by  reason  of  no  repairs  and  bad  cultiva- 
tion, are  daily  deteriorating  in  value,  so  as 
to  have  become  insufficient  to  pay  the  debt 
thereon,  and  the  vendee  has  become  insolvent, 
there  is  equity  in  a  bill  for  an  injunction 
against  further  waste  of  the  land  and  the  use 
of  the  profits,  and  also  for  a  receiver  to  take 
charge  of  the  land  and  preserve  the  rents, 
issues,  and  profits  to  abide  the  final  hearing)  ; 
Jones  V.  Quayle,  3  Ida.  640,  32  Pac.  1134; 
Bailey  v.  Bailey,  10  S.  W.  660,  10  Ky.  L.  Rep. 
793  (where  it  appeared  in  an  action  to  enforce 
liens  that,  owing  to  defendant's  mismanage- 
ment, land  was  deteriorating  and  the  fences 
becoming  destroyed)  ;  St.  Paul  Trust  Co,  v. 
Mintzer.  65  Minn.  124,  27  N.  W.  657,  CO 
Am.  St.  Rep.  441,  32  L.  R.  A.  756.  But 
where  one  entitled  to  dowser  subject  to  plain- 
tiff's life-estate  was  in  possession  and  col- 
lected the  rents  by  consent  of  the  life-tenant 
and  the  owners  of  the  fee,  the  former  is  not 
entitled  to  the  appointment  of  a  receiver  of 
rents  and  profits  because  the  party  in  pos- 
session failed  to  keep  the  premises  in  repair 
so  that  the  board  of  health  filed  complaints, 
the  property  consisting  of  tenement  houses 
and  it  appearing  that  the  character  of  the 
complaints  was  not  unusual  and  that  all  com- 
plaints made  before  the  action  had  been  com- 
plied with.  RoUwagen  v.  Rollwagen,  13  N.  Y. 
Suppl.  635. 

35.  Holmes  v.  Holmes,  29  N.  J.  Eq.  9 
(holding  that  upon  allowing  permanent  ali- 
mony against  a  non-resident  which  is  made 
a  charge  on  his  real  estate,  a  rocciver  will 
be  appointed  where  he  has  loft  interest  on 
encumbrances  and  taxes  on  the  property  un- 
paid, unless  within  a  fixed  time  he  gives 
security  for  their  payment,  etc.)  :  Darusmont 
V.  Patton,  4  Lea  (Tenn.)  597  (liolding  that 
a  neglect  to  pay  taxes  may  result  in  the  loss 
of  the  property  by  a  title  again^;t  which  the 
lis  pendens  would  be  of  no  avail)  :  Cone  v. 
Paute,  12  Heisk.  (Tenn.)  506:  Johnson  v. 
Tucker,  2  Tenn.  Ch.  398;  Spies  r.  Butts,  59 
W.  Va.  385.  53  S.  E.  897.  See  also  Putnam 
V.  Jacksonville,  etc.,  R.  Co.,  61  Fed.  440.  In 
Torrence  v.  Shedd,  202  111.  498,  67  N.  E.  168, 
a  receiver  was  held  to  be   improperly  ap- 
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taxes  is  no  ground  for  a  receiver  where  they  are  actually  paid  before  suit 
brought.^^ 

k.  Prevention  of  Removal  or  Disposition  of  Property.  The  rule  justifying 
the  appointment  of  a  receiver  for  the  purpose  of  preventing  its  loss,  etc.,  at  the 
instance  of  one  having  a  sufficient  interest  to  invoke  the  jurisdiction  of  the  court 
either  under  the  statutes  regulating  the  appointment  of  receivers,^^  or  under 
general  principles  of  equity  jurisdiction,^^  is  extended  to  prevent  a  wrongful  dis- 


pointed  where,  after  a  decree  fixing  the  in- 
terests of  the  parties  in  the  property,  it  be- 
came the  duty  of  the  parties  to  pay  the  taxes 
on  their  own  shares. 

Mortgagees. — ^The  rule  is  applied  where 
the  security  of  a  mortgage  is  endangered  by 
the  failure' of  the  debtor  to  keep  down  taxes. 
Ortengren  v.  Rice,  104  Til.  App.  428;  Harris 
t7.  U.  S.  Saving  Fund,  etc.,  Co.,  146  Ind.  265, 
45  N.  E.  328  (after  decree  of  foreclosure,  de- 
fendant being  insolvent  and  out  of  possession, 
appointment  to  collect  rents  and  pay  matur- 
ing insurance  and  taxes)  ;  Mahon  v.  Crotliers, 
28  N.  J.  Eq.  567.  See  also  Finch  v.  Haugh- 
ton,  19  Wis.  149.  But  where  the  statute  pro- 
viding that,  in  order  to  save  mortgaged  prem- 
ises from,  being  sold  for  taxes,  the  mortgagee 
may  pay  the  taxes  and  include  the  amount  in 
the  mortgage  debt,  gives  the  mortgagee  a 
remedy  at  law  for  non-payment  of  taxes,  it 
was  held  that  equity  will  not  interfere  to 
appoint  a  receiver  wliere  it  was  not  alleged 
that  the  security  was  insufficient,  or  that  such 
section  did  not  afford  an  adequate  remedy. 
Nathans  v.  Steinmeyer,  57  S.  C.  386,  35  S.  E. 
733. 

Where  a  life-tenant  fails  to  pay  taxes  a 

receiver  may  be  appointed.  St.  Paul  Trust 
Co.  V.  Mintzer,  65  Minn.  124,  67'  N.  W.  657, 
60  Am.  St.  Rep.  444,  32  L.  R.  A.  756  (holding 
that  where  the  life-tenant  in  a  homestead  es- 
tate neglected  and  refused  to  pay  taxes  or 
make  repairs  thereon  for  many  years,  and  to 
save  the  estate  from  entire  loss  to  the  rever- 
sioners the  taxes  were  paid  by  the  adminis- 
trator with  the  will  annexed,  having  the 
power  so  to  do  by  the  express  terms  of  the 
will,  he  might  proceed  in  equity  to  have  a 
receiver  appointed  to  take  charge  of  the  prem- 
ises, collect  the  income  or  rentals  of  the  prop- 
erty, and  apply  the  proceeds  to  pay  the  taxes 
and  necessary  expenses  of  repairs,  and  reim- 
burse the  administrator  for  such  taxes  and 
expenses  so  paid,  and  also  pay  from  such  in- 
come any  unpaid  taxes  or  necessary  expense 
for  repairs  necessarily  made  to  save  the  prop- 
erty; and  that,  if  such  rental  is  insufficient, 
the  receiver  may,  under  authority  and  direc- 
tion of  the  trial  court,  proceed  to  sell  the 
life-estate  of  defendant  in  the  premises,  or  so 
much  thereof  as  may  be  sufficient  for  such 
purpose)  ;  Murch  v.  J.  0.  Smith  Mfg.  Co.,  47 
N.  J.  Eq.  189,  19  Atl.  142;  Sidenberg  v.  Ely, 
90  N.  Y.  257.  43  Am.  Rep.  163;  Cairns  v. 
Chabert,  3  Edw.  (N.  Y.)  312  (holding  that 
the  court  may  order  the  appointment  of  a 
receiver  to  pay  the  taxes  unless  the  tenant 
will,  within  ascertain  time,  show  that  they 
are  paid).  Contra,  Jenks  v.  Horton,  96  Mich. 
13,  55  N.  W.  372.    See  also  Hay  v.  McDaniel, 
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26  Ind.  App.  683,  60  N.  E.  729,  as  to  the 
propriety  of  the  remedy  where  that  is  the  sole 
object  of  the  suit.  See  also  Estates,  16  Cyc. 
644. 

36.  Rollwagen  v.  Rollwagen,  13  N.  Y. 
Suppl.  635. 

37.  See  the  statutes  of  the  various  states. 
And  see  Loaiza  v.  San  Francisco  Super.  Ct., 
85  Cal.  11,  24  Pac.  704,  20  Am.  St.  Rep.  197, 
9  L.  R.  A.  376;  State  v.  Silver  Bow  County 
Second  Judicial  Dist.  Ct.,  22  Mont.  241,  56 
Pac.  281;  Le  Brantz  v.  Conklin,  39  Misc. 
(N.  Y.)  715,  80  N.  Y.  Suppl.  967;  Merrell 
V.  Moore,  (Tex.  Civ.  App.  1907)  104  S.  W. 
514  (at  suit  of  partner  or  others  jointly  own- 
ing or  interested  in  property,  etc.)  ;  Stone  v. 
Stone,  18  Tex.  Civ.  App.  80,  43  S.  W.  567; 
Lynn  v.  McGregor  First  Nat.  Bank,  (Tex. 
Civ.  App.  1807)  40  S.  W.  228. 

38.  Florida.— ^Q&t  v.  Chasten,  12  Fla. 
315. 

Georgia. —  Orton  v.  Madden,  75  Ga.  83, 
where  employees  of  a  circus  sued  to  recover 
their  wages,  and  petitioned  for  a  receiver, 
alleging  that  tlie  owners  had  brought  the 
property  to  the  state  line,  where  they  had 
discharged  complainants,  and  were  about  to 
cross  the  line  with  the  property;  that  com- 
plainants were  very  numerous,  and  were  non- 
residents, and  that,  although  they  had  sev- 
erally attached  the  property  in  different 
courts,  the  attachment  bonds  might  be  de- 
clared insufficient,  since  they  had  been  com- 
pelled to  go  security  for  each  other;  that 
defendants  were  non-residents,  and  were  in- 
solvent ;  and  that  the  wife  of  one  of  the 
principal  owners  had  put  in  a  claim  to  the 
property;  and  it  was  held  that  the  case  was 
one  for  the  intervention  of  a  court  of  equity, 
and  that  a  receiver  was  properly  appointed. 

Idaho. —  Jones  v.  Quayle,  3  Ida.  640,  32 
Pac.  1134. 

Illinois. —  E.  A.  Moore  Furniture  Co.  V. 
Prussing,  71  111.  App.  666. 

Maryland. —  Rose  v.  Bevan,  10  Md.  466,  69 
Am.  Dec.  170,  where  a  good  cause  for  an  in- 
junction restraining  a  mortgagor  from  sell- 
ing goods  and  for  the  appointment  of  a  re- 
ceiver was  held  to  have  been  made  by  bill 
alleging  that  complainants  had  recovered 
judgment  against  one  of  the  defendants  on 
which  execution  had  issued  and  been  levied 
upon  certain  goods;  that  the  other  defendant 
interposed  a  prior  mortgage  to  prevent  a  sale; 
that  the  property  so  mortgaged  and  levied 
on  was  more  than  sufficient  to  pay  the  mort- 
gage; that  the  mortgagor  had  no  other  prop- 
erty out  of  which  the  judgments  could  be 
satisfied  and  had  since  the  execution  of  the 
mortgage  been  permitted  to  use  and  dispose 
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position  of  the  property  involved,  or  its  removal  out  of  the  jurisdiction  of  the 
court. 

11.  No  Property  to  Administer  or  Protect.  While  the  fact  that  there  can  be 
nothing  for  a  receiver  to  take  or  administer  may  justify  the  refusal  to  appoint  a 
receiver  in  particular  instances/^  it  has  been  held  that  the  fact  that  there  may 


of  the  goods;  that  part  of  the  goods  levied 
on  were-  not  the  same  as  those  mortgaged; 
and  that  unless  the  goods  levied  on  should  be 
taken  from  the  possession  of  the  mortgagor 
they  would  be  disposed  of  and  complainants 
subjected  to  an  entire  loss  of  their  claims. 

A"ew?  Jersey. —  Flagler  Blunt,  32  N.  J. 
Eq.  518. 

l^evo  York. —  Bird  v,  Lanphear,  82  Hun 
567,  36  N.  Y.  Suppl.  1069,  holding  that  where 
the  court  exercises  equitable  powers  upon  the 
establishment  of  the  cause  of  action,  in  an  ac- 
tion for  restoration  of  property  alleged  to 
have  been  misappropriated  it  may  before 
judgment  appoint  a  receiver  where  it  is  shown 
that  the  party  in  possession  is  attempting  to 
dispose  of  his  property  in  the  state, 

'North  Carolina. —  Ellett  v.  Newman,  92 
N.  C.  519. 

Pennstilvania. —  Hite  Natural  Gas  Co.'s  Ap- 
peal. ll'S  Pa.  St.  436,  12  Atl.  267. 

United  States. —  Vose  v.  Reed,  28  Fed.  Cas. 
No.  17,011,  1  Woods  647. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  30. 

Where  an  injunction  may  not  be  sufficient 
to  preserve  the  property  a  receiver  may  be 
appointed.  E.  A.  Moore  Furniture  Co.  v. 
Prussing,  71  111.  App.  666;  Sanderson  v. 
Stockdale,  11  Md.  563;  Mitchell  v.  Bettman, 
25  Barb.  (N.  Y.)  408  (where  it  is  held,  under 
a  statute  allowing  an  injunction  against  a 
fraudulent  disposition  of  property  as  security 
for  any  judgment  that  might  be  obtained  in 
the  action,  that  the  court  has  the  power  to 
appoint  a  receiver)  ;  Tyler  v.  Poppe,  4  Edw. 
(N.  Y.)  430  (holding  that  where  defendant 
enjoined  from  disposing  of  goods  had  offered 
to  sell  them  a  receiver  would  be  appointed ) . 
In  Hayward  v.  Scarborough,  41  Tex.  Civ. 
App.  443,  92  S.  W.  815,  it  was  held  that  it 
was  error  to  appoint  a  receiver  on  a  petition 
alleging  that  defendant  was  trying  to  sell 
property  in  which  plaintiffs  were  interested, 
and  that  he  was  insolvent,  etc.,  there  being 
no  allegation  that  the  property  was  in  danger 
of  loss,  removal,  or  material  injury,  and  an 
injunction  to  prevent  the  sale  or  removal 
having  been  granted,  the  statute  providing 
for  the  appointment  of  a  receiver  in  an  action 
between  persons  jointly  interested  in  prop- 
erty where  it  is  shown  that  the  property  is  in 
danger  of  being  lost,  removed,  or  of  material 
injury,  and  another  section  applying  the  rules 
of  equity  to  the  appointment  of  receivers. 

Mere  suspicion  that  a  foreign  corporation 
doing  business  in  the  state  is  about  to  remove 
its  goods  will  not  justify  the  appointment  of 
a  receiver.  Smythe  v.  Empire  Rubber  Co.,  2 
N.  J.  L.  J.  154. 

Under  statute  in  case  of  insolvent  debtors. 
—  Under  a  statute  providing  that  on  a  peti- 
tion preferred  as  there  prescribed  a  receiver 
may  be  appointed  to  take  possession  of  the 


property  of  a  debtor  and  distribute  it  equally 
among  his  creditors  whenever  the  debtor, 
"  being  insolvent,  shall  do  any  act  or  make 
any  conveyance  whereby  any  one  of  his  cred-. 
itors  sliall  obtain  a  preference  over  any  other 
of  his  creditors,  or  knowingly  omit  to  do  any 
act  which  he  might  lawfully  do  to  prevent 
one  of  his  creditors  from  obtaining  a  prefer- 
ence over  his  other  creditors,  contrary  to  the 
intent  of  the  act,"  and  directing  that  upon 
such  petition  tlie  court  shall  proceed  after 
notice  to  "  the  creditors  sought  to  be  pre- 
ferred," it  was  held  that  the  language  im- 
ports preferences  proceeding  directly  from  the 
act  or  conveyance  of  the  debtor  and  with  his 
volition,  and  that  the  making  of  an  assign- 
ment which  did  not  purport  to  create  illegal 
preferences,  but  which  was  adjudged  fraudu- 
lent and  void  against  dissenting  creditors 
upon  which  attachments  were  sued  out  and 
preferences  thus  acquired,  was  not  such  an 
act  or  omission  as  justified  the  appointment 
of  a  receiver.  Eoo  p.  Bank  of  America,  13 
R.  I.  176. 

39.  See  Hale-Berrv  Co.  v.  Diamond  State 
Iron  Co.,  94  Ga.  61,^22  S.  E.  217  (where  the 
evidence  showed  that  under  its  charter  the 
capital  stock  of  the  defendant  corporation 
was  to  be  ten  thousand  dollars,  with  the 
privilege  of  increasing  the  same  to  fifty 
thousand  dollars,  which  privilege  was  never 
exercised  except  to  the  extent  of  increasing 
the  capital  stock  to  fifteen  thousand  dollars, 
which  amount  was  subscribed  for  and  fully 
paid  in;  that  long  before  the  filing  of  the 
petition  the  corporation  had  parted  absolutely 
with  all  of  its  property,  other  than  choses  in 
action,  the  whole  proceeds  going  to  the  pay- 
ment of  its  debts,  and  no  fraud  being  alleged 
or  shown,  no  case  for  the  appointment  of  a 
receiver  to  sue  for  any  unpaid  stock  sub- 
scriptions, or  take  possession  of  the  property 
with  which  the  corporation  had  so  parted 
was  shown;  and  as  some  of  the  choses  in  ac- 
tion consisted  of  notes,  and  these  were  trans- 
ferred as  collateral  security  to  certain  cred- 
itors whose  claims  far  exceeded  the  amount 
likely  ever  to  be  realized  by  collection,  and 
the  fair  presumption  being  that  the  notes 
were  negotiable,  there  was  apparently  no  case 
for  a  receiver  as  to  them)  ;  Davis  v.  Nis- 
wonger,  145  Ind.  426,  44  N.  E.  542  (failure 
to  show  gi'ound  for  receiver  because  tlie  com- 
plaint for  dissolution  of  a  partnership  and 
for  a  receiver  failed  to  show  interest  in 
plaintiff  in  tlie  property  by  allegations  of  a 
prior  mortgage  of  all  tlie  partnership  prop- 
erty, that  the  mortgagee  purchased  at  fore- 
closure sale,  under  an  agreement  that  any 
surplus  at  such  sale  should  be  held  for  the 
mortgagor's  benefit,  a  sale  by  the  mortgagee 
to  defendant,  and  that  defendant  sold  the 
property  for  a  sum  in  excess  of  the  mortgage 
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be  no  property  to  protect  is  no  answer  to  an  application  for  a  receiver  upon  the 
filing  of  a  creditors'  bill  upon  the  return  of  an  execution  nulla  bona,  since  such  return 
presupposes  that  defendant's  property  will  be  misapplied  and  plaintiff  proceeds 
at  the  peril  of  costs/^  although  it  has  been  held  otherwise  upon  the  theory  that 
a  receiver  should  not  be  appointed  unless  it  appears  that  there  is  imperious  neces- 
sity to  preserve  some  particular  property  for  the  benefit  of  the  creditor.*^  So  it 
will  not  do  to  say  that  because  a  corporation  may  be  insolvent  and  nothing  will 
be  eventually  coming  to  the  stock-holders^  they  are  without  interest  to  take  action 
to  prevent  abuses/^  and  under  statutory  provisions  authorizing  the  appointment 
of  a  receiver  at  the  instance  of  a  creditor  or  stock-holder  where  the  corporation 
is  insolvent,  it  is  no  answer  sufficient  of  itself  to  defeat  the  application  for  a  receiver 
that  defendant  has  no  property  since  in  that  event  there  could  be  no  injury 
to  defendant.^^ 

12.  Performance  and  Enforcement  of  Judgment  or  Decree    —  a.  In  General. 

While  out  of  consideration  for  property  rights  the  power  to  appoint  a  receiver 
is  sparingly  and  cautiously  exercised/^  when  the  execution  of  a  decree  depends 
upon  the  exercise  of  the  power,  the  court  will  use  it  to  the  full  extent  demanded 
by  the  exigencies  of  the  case.*®    The  court  may,  in  its  final  decree  on  the  merits, 


debt,  but  with  no  allegation  that  the  sum 
realized  by  the  mortgagee  at  his  sale  ex- 
ceeded the  mortgage  debt )  ;  Cape  May  v.  Cape 
May,  etc.,  K.  Co.,  59  N.  J.  Eq.  59,  44  Atl. 
973. 

40.  Bloodgood  v.  Clark,  4  Paige  (N.  Y.) 
574. 

"  Dry  receivership." —  Where  the  receiver 
does  not  get  any  fund  it  has  been  termed  a 
"  dry  receivership."  Lembeck  v.  Jarvis  Ter- 
minal Cold  Storage  Co.,  68  N.  J.  Eq.  352,  59 
Atl.  565.  See  also  infra,  III,  E,  7,  b; 
V,  C. 

41.  Sioux  City  First  Nat.  Bank  v.  Gage, 
79  111.  207. 

42.  Davies  v.  Monroe  Waterworks,  etc., 
Co.,  107  La.  145,  31  So.  694. 

43.  Nichols  v.  Perry  Patent  Arm  Co.,  11 
N.  J.  Eq.  126,  where"^  it  appeared  that  the 
insolvency  had  been  long  known  to  the  di- 
rectors who,  with  such  knowledge,  had  made 
sales  of  the  corporate  property  to  themselves 
to  pay  antecedent  debts  and  it  was  held  that 
a  receiver  should  be  appointed  to  investigate 
the  legality  of  such  sales  notwithstanding  the 
corporation  appeared  to  have  no  property  and 
that  in  this  case  the  facts  made  it  not  merely 
a  matter  of  discretion  but  one  of  duty. 

After  assignment.—  In  an  action  under  the 
statute  against  an  insolvent  corporation  for 
the  appointment  of  a  receiver  which  in  addi- 
tion to  the  necessary  averments  alleged  £l 
previous  voluntary  assignment  of  all  the  cor- 
porate property  for  the  benefit  of  its  cred- 
itors and  that  such  assignment  was  fraudu- 
lent, etc.,  it  was  held  that  the  argument  that 
nothing  was  left  to  sequester  and  that  a 
receiver  could  do  nothing  to  aid  plaintiff  and 
other  creditors  assumed  not  only  a  valid  as- 
signment but  that  the  powers  and  functions 
of  a  receiver  were  no  broader  than  those  of 
an  assignee  where  as  such  a  receiver  has  the 
same  powers  as  one  appointed  in  a  general 
creditors'  suit  or  in  proceedings  supplemen- 
tary to  execution  and  might  maintain  an  ac- 
tion against  any  person  holding  property  of 
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the  corporation  in  .secret  trust  for  it  and 
which  had  been  conveyed  by  it  in  fraud  of 
its  creditors.  Powers  v.  C.  H.  Hamilton 
Paper  Co.,  60  Wis.  23,  18  N.  W.  20. 

44.  Enforcement  of  decree  for  alimony 
see  Divorce,  14  Cyc.  797. 

Necessity  of  praver  see  infra,  III,  B,  2,  g. 

45.  See  supra,  11,  B,  2,  b;  II,  B,  10,  a. 

46.  Stockton  v.  New  Jersey  Cent.  R.  Co., 
50  N.  J.  Eq.  489,  25  Atl.  942,  referring  to 
the  appointment  of  a  receiver  for  the  enforce- 
ment of  a  decree  enjoining  certain  acts, 
wherein,  however,  a  receiver  was  not  ap- 
pointed, the  parties  having  evinced  a  disposi- 
tion to  render  complete  obedience  to  the  writ. 
See  also  supra,  II,  B,  10,  k. 

To  receive  income  for  infant. —  In  Pice  v. 
Tonnele,  4  Sandf.  Ch.  (N.  Y.)  568,  an  infant 
was  a  devisee  of  an  annuity  and  would  be 
entitled  as  heir  if  there  had  been  no  will  to 
one  fourth  of  the  estate  and  the  will  having 
been  disputed  during  its  probate  a  receiver 
was  appointed  on  a  bill  for  maintenance  to 
whom  should  be  paid  a  part  of  the  income 
of  the  estate  not  exceeding  the  amount  of  the 
devised  annuity. 

Property  in  hands  of  sheriff. — ^Where  plain- 
tiff asked  for  a  sufficient  amount  of  funds 
in  the  hands  of  the  sheriff  to  satisfy  his  de- 
mand, there  is  no  necessity  for  the  appoint- 
ment of  a  receiver  to  turn  it  over  to  him, 
where  the  sheriff  is  a  party  to  the  proceed- 
ings. Hardy  v.  Pecot,  113  La.  350,  36  So. 
992. 

Collection  of  rents  of  decedent's  estate  for 
creditors. —  Where  the  court  has  directed  a 
sale  of  a  part  of  real  estate  of  a  decedent  to 
pay  debts  upon  the  ground  that  the  personal 
estate  is  not  sufficient,  if  it  is  made  to  ap- 
pear that  there  is  still  a  strong  probability 
that  the  claims  of  creditors  will  not  be  fully 
satisfied,  a  receiver  may  be  appointed  to  take 
charge  of  his  other  real  estate  and  collect 
and  appropriate  rents  and  profits  thereof  for 
their  benefit,  but  not  otherwise.  McKaig  v. 
James,  66  Md.  583,  8  Atl.  663. 
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appoint  a  receiver  as  a  proper  means  of  enforcing  a  decree/^  and  for  the  purpose 
of  protecting  and  preserving  the  property  so  that  the  decree  may  be  effective 
to  the  fullest  extent  of  the  rights  which  it  intended  to  fix.''^  The  same  power 
is  granted  under  various  statutes  and  code  provisions  in  effect  declaring  that 
receivers  may  be  appointed  after  judgment  for  the  purpose  of  enforcing  the 


To  enforce  equitable  claim  where  lien  fails. 
—  In  Rudd  V.  Littell,  45  S.  W,  451,  46  S.  W. 
3,  20  Ky.  L.  Rep.  158,  remainder-men  under  a 
will  were  permitted  by  the  chancellor  to 
mortgage  the  devised  property  through  an 
agent  and  erect  permanent  improvements 
thereon  and  it  was  held  that  a  contractor 
would  not  be  allowed  to  enforce  a  mechanic's 
lien  because  the  agent  had  no  authority  to 
contract  for  such  work,  and  while  no  personal 
judgment  could  be  rendered  against  the  re- 
mainder-men, they  may  be  compelled  to  do 
equity  and  for  the  purpose  of  enforcing  the 
contractor's  claim  a  receiver  may  be  ap- 
pointed to  collect  his  debt  out  of  the  rents. 

The  parties  may  render  a  receiver  unneces- 
sary, and  where  in  an  action  tried  before  a 
referee  he  reported  that  a  receiver  should  be 
appointed  for  the  purpose  of  selling  certain 
logs  in  defendant's  possession  and  to  raise 
a  certain  sum  to  be  applied  on  debts  in  de- 
fendant's control,  whereupon  defendant  offered 
to  apply  the  amount  as  directed,  it  was  held 
that  the  only  purpose  of  the  sale  of  the  logs 
would  be  fully  accomplished  by  the  voluntary 
action  of  the  party  and  at  a  saving  of  expense 
as  well  as  prejudice  to  the  parties  interested, 
and  therefore  a  receiver  would  not  be  ap- 
pointed.   Grant  v.  Webb,  21  Minn.  39. 

After  judgment  or  decree  see  su'pra,  II,  B, 
8,  d. 

47.  Connecticut. —  Barber  v.  International 
Co.  of  Mexico,  73  Conn.  587,  48  Atl.  758. 

Indiana. —  Xewell  v.  Schnull,  73  Ind. 
241. 

Maryland. —  Bennett  v.  Rhodes,  58  Md.  78, 
which  was  a  suit  by  residuary  legatees  for 
the  construction  of  a  will  and  the  adminis- 
tration of  the  estate,  against  executors,  one 
of  whom  owed  a  large  debt  to  the  estate  and 
the  other  united  with  him  in  placing  an  er- 
roneous construction  on  the  will  by  which  the 
existence  of  such  debt  was  denied  and  both 
refused  to  take  any  steps  to  collect  the 
same,  both  being  interested  in  the  estate  and 
being  without  means  to  pay  the  debt  unless 
it  should  be  charged  upon  the  interest  in  the 
estate,  and  it  was  held  proper  to  appoint  a 
receiver  to  enforce  the  decree  which  gave  a 
construction  to  the  will  making  the  debt 
enforceable. 

Islew  York. —  Mabon  v.  Ongley  Electric  Co., 
156  N.  Y.  196,  50  N.  E.  805. 

Ohio. —  See  Klonne  v.  Bradstreet,  2  Handy 
74,  12  Ohio  Dec.  (Reprint)  336. 

Texas. —  De  Barrera  v.  Frost,  39  Tex.  Civ. 
App.  544,  88  S.  W.  476,  33  Tex.  Civ.  App. 
580,^  77  S.  W.  637,  holding  that  in  a  suit  l)y 
a  wife  to  cancel  a  deed  of  trust  executed  by 
her  and  her  husband  on  her  separate  prop- 
erty, in  which  the  mortgagee  files  a  cross 
action  for  the  appointment  of  a  receiver  and 
the  foreclosure  of  the  trust  upon  a  decree 


canceling  the  trust  deed  to  the  extent  of  the 
wife's  separate  estate,  it  was  proper  to  ap- 
point a  receiver  to  collect  the  rents  either 
under  the  statute  providing  for  the  appoint- 
ment as  a  receiver  in  an  action  by  a  mort- 
gagee for  the  foreclosure  of  his  mortgage, 
etc.,  or  under  the  general  provision  of  the 
statute  authorizing  the  appointment  of  re- 
ceivers in  all  other  cases  than  those  provided 
where  such  appointment  might  have  been 
proper  by  the  usages  of  the  court  of  equity. 

West  Virginia. —  Batson  v.  Findley,  52 
W.  Va.  343,  43  S.  E.  142. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  32. 

Appointments  not  by  way  of  enforcing  the 
judgment  have  be-^n  held  to  be  improper. 
Thus  under  the  code  ;^rovision  for  the  appoint- 
ment of  receivers  axle  judgment  to  carry  the 
decree  into  effect  or  to  preserve  the  property 
during  the  pendency  of  an  appeal,  it  was 
held  that  in  an  action  to  foreclose  a  mort- 
gage in  which  the  petition  prayed  for  the 
appointment  of  a  receiver  pending  the  action, 
the  application  was  improperly  granted  on 
the  final  hearing  before  the  institution  of  an 
appeal  or  application  for  a  stay  because  such 
appointment  was  not  by  way  of  a  provisional 
remedy  and  was  not  for  the  purpose  of  carry- 
ing the  judgment  into  effect  but  merely  for 
the  purpose  of  holding  the  property,  preserv- 
ing it  and  collecting  the  rents.  Chadron 
Banking  Co.  v.  Mahoney,  43  Nebr.  214,  61 
N.  W.  594.  See  also  Davis  v.  Flagstaff  Sil- 
ver Min.  Co.,  2  Utah  74. 

Suit  to  uncover  trust  estate  see  supra,  II, 
B,  10,  h. 

48.  McElwaine  v.  Hosey,  135  Ind.  481,  35 
N.  E.  272,  under  a  statute  which  empowers 
the  court  to  appoint  a  receiver  "  where  .  .  . 
it  may  be  necessary  to  secure  ample  justice 
to  the  parties,"  although  it  was  held  that 
such  power  was  inherent  in  the  court.  See 
Holmes  v.  Holmes,  29  N.  J.  Eq.  9  (as  to  the 
appointment  of  a  receiver  of  land  upon  which 
permanent  alimony  is  a  charge) ;  Edwards  V. 
Edwards,  14  Tex.  Civ.  App.  87,  36  S.  W. 
1080  (where  in  an  action  by  next  friends  in 
the  name  and  on  behalf  of  a  person  of  weak 
mind  to  set  aside  conveyances  by  such  person 
and  to  protect  him  from  the  undue  influence 
and  fraud  of  others,  the  appointment  of  a 
receiver,  until  a  duly  qualified  person  should 
apply  for  the  property,  was  held  to  be 
proper ) . 

Upon  the  dissolution  of  an  injunction  ob- 
tained by  false  affidavits  that  tlio  complain- 
ants were  officers  dc  facto  and  de  jure  of  a 
corporation,  restraining  others  from  inter- 
fering with  the  possession  of  the  corporate 
property,  whereas  the  affiants  had  on  the 
same  day  acquired  possession  forcibly  from 
the  parties  enjoined,  the  court  may  appoint 
custodian  of  the  company's  property  to  be  de- 
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judgment  or  carrying  it  into  effect. Such  a  provision,  however,  has  been  held 
not  to  apply  where  the  object  of  a  suit  is  merely  to  compel  the  payment  of  money, 
while  on  the  other  hand  it  has  been  regarded  as  contemplating  a  proceeding  in 
execution  which  the  court  may  adopt  when  more  effectual  and  beneficial  than 
the  ordinary  process  at  law.^^ 

b.  Equitable  Execution  — (i)  iN  General.  Equitable  execution"  is  a 
term  which  has  been  applied  to  the  remedy  of  a  receiver  under  a  bill  in  equity 
to  enforce  a  judgment  when,  owing  to  legal  impediments,  such  judgment  could 
not  be  enforced  under  an  execution  at  law.^^  Under  the  Judicature  Act  in  Eng- 
land, the  provisions  of  which  in  this  respect  have  been  adopted  in  Canada,^*  this 
remedy  by  bill  for  the  enforcement  of  a  judgment  has  been  augmented  ^  by  a 


livered  by  him  to  defendants.  Ciancimino  v. 
Man,  1  Misc.  (N.  Y.)  121,  20  N.  Y.  Suppl. 
702. 

49.  See  the  statutes  of  the  various  states. 
And  see  Zieverink  v.  Kemper,  50  Ohio  St. 
208,  34  N.  E.  250,  to  collect  statutory  lia- 
bility of  stock-holders. 

Power  under  and  independent  of  statute. — 
In  King  v.  Barnes,  51  Hun  (N.  Y.)  550,  4 
N.  Y.  Snppl.  247  [afjfirmed  in  113  N.  Y.  655, 
21  N".  E.  184],  the  appointment  of  a  receiver 
to  carry  into  effect  a  jiidgment  for  the  trans- 
fer of  stock  was  approved  under  the  provision 
authorizing  the  appointment  of  a  receiver 
"  by  or  after  th-e  final  judgment  to  carry  the 
judgment  into  effect,"  the  court  holding  fur- 
ther that  it  had  power  inherently  under  its 
equity  jurisdiction  and  that  the  general  pro- 
visions of  the  code  respecting  the  appoint- 
ment of  receivers  for  corporations  did  not 
interfere  with  the  equity  power  of  the  court 
to  execute  its  judgment. 

Receiver  to  take  legal  title  and  make  con- 
veyance.—  Under  such  provision,  in  an  ac- 
tion to  compel  the  transfer  of  real  propertj^ 
defendants  being  numerous  and  some  of 
them  minors,  a  receiver  may  be  appointed  to 
take  ths  legal  title  and  make  the  conveyance. 
Scadden  Flat  Gold-Min.  Co.  v.  Scadden,  121 
Cal.  33,  53  Pac.  440. 

To  receive  proceeds. —  In  an  action  by  a 
stock-holder,  not  in  his  own  right  but  on  be- 
half of  the  corporation,  to  recover  a  fund  in 
which  others  are  equally  interested,  against 
the  president  of  the  corporation  and  others 
for  conspiracy  to  defraud  the  corporation, 
upon  a  judgment  for  plaintiff  it  is  proper 
to  appoint  a  receiver  to  collect  the  judgment 
and  distribute  the  proceeds  in  conformity 
with  its  terras.  Fox  v.  Hale,  etc.,  Silver  Min. 
Co.,  108  Cal.  478,  41  Pac.  328. 

50.  Young  V.  Hughes,  39  Oreg.  586,  65 
Pac.  987,  66  Pac.  272,  where,  in  a  suit 
brought  by  stock-holders  in  behalf  of  them- 
selves and  all  other  stock-holders  so  situated 
against  an  administrator  of  a  trustee  to  dis- 
tribute a  fund  to  the  stock-holders  of  a  cor- 
poration after  the  death  of  the  trustee  be- 
fore complete  distribution,  it  was  held  that 
the  money  should  be  paid  into  court  to  be  dis- 
tributed by  the  clerk. 

51.  NaumbuTg  v.  Hyatt,  24  Fed.  898,  ap- 
proving the  appointment  of  a  receiver  where 
an  attachment  had  been  sued  out  and  a  levy 
made  upon  merchandise,  in  order  to  take 
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charge  of  the  property  in  the  interest  of  de- 
fendant's creditors  or  sell  the  goods  in  the 
ordinary  way  of  business  so  as  to  avoid  the 
loss  consequent  on  an  execution  sale,  the 
court  further  holding  that  the  same  remedy 
may  be  administered  in  federal  courts  under 
U.  S.  Rev.  St.  (1878)  §  916  [U.  S.  Comp.  St. 
(1901)  p.  684].  It  may  be  observed,  how- 
ever, that  in  this  case  the  appointment  of  a 
receiver  was  by  consent. 

52.  Receiver  in  supplementary  proceed- 
ings see  Executions,  17  Cyc.  1451. 

Sequestration    generally    see  Sequestka- 

TION. 

53.  Anglo-Italian  Bank  v.  Davies,  9  Ch.  D. 
275,  47  L.  J.  Ch.  833,  39  L.  T.  Rep.  N.  S. 
244,  27  Wkly.  Rep.  3,  where  it  is  pointed  out 
that  before  the  passing  of  the  Judicature 
Act  the  mode  of  obtaining  equitable  execu- 
tion was  by  issuing  a  writ  of  elegit,  and, 
without  obtaining  a  return,  to  file  a  bill  in 
equity  alleging  that  plaintiff  had  issued  his 
writ  of  elegit,  and  that  owing  to  legal  im- 
pediments it  could  not  be  enforced  at  law, 
and  asking  for  payment  of  the  judgment 
debt  by  means  of  a  receiver.  According  to 
the  practice  the  application  for  the  receiver 
was  made  by  interlocutory  application  before 
the  hearing,  and  in  a  proper  case  it  was 
granted. 

54.  Davidge  v.  Kirby,  10  Brit.  Col.  231; 
ISTova  Scotia  Min.  Co.  v.  Greener.  31  Nova 
Scotia  189;  Re  Asselin,  4  Ont.  L.  Rep.  170, 
2  Ont.  Wlcly.  Rep.  712.  In  Kirk  v.  Burgess, 
15  Ont.  608,  equitable  execution  is  defined 
as  a  mode  of  obtaining  payment  of  a  judg- 
ment by  the  appointment  of  a  receiver  of 
property  of  a  defendant  which  the  sheriff  is 
unable  to  reach  or  deal  with  by  reason  of 
the  imperfection  of  the  statutes  respecting 
executions. 

55.  Equitable  remedies  not  affected. —  The 

equitable  remedies  which  a  judgment  cred- 
itor had  prior  to  the  27  &  28  Vict.  c.  112, 
are  not  prejudicially  affected  by  that  act, 
nor  by  the  -Judicature  Act  of  1873.  Where, 
therefore,  a  judgment  creditor  issued  writs 
of  elegit,  and  was  unable  to  obtain  a  delivery 
in  execution  by  reason  of  the  judgment 
debtor's  real  estate  being  mortgaged,  in  an 
action  instituted  by  the  judgment  creditor 
to  obtain  a  charge  on  the  debtor's  real  estate, 
and  for  a  sale,  he  is  entitled  to  have  a  re- 
ceiver appointed  pending  the  trial  of  the  ac- 
tion.   Anglo-Italian  Bank  v.  Davies,  9  Ch,  D. 
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motion  after  judgment,  without  a  new  suit,  for  a  receiver,  or,  as  it  is  called,  an 
equitable  execution.^® 

(ii)  Availability  of  Remedy — (a)  In  General.  This  remedy  is  com- 
petent in  any  case  in  which  equity  would  of  old  have  stepped  in  to  enjoin  or 
remove  an  obstacle  to  the  enforcement  of  legal  process. ^'^  But  the  statute  does 
not  give  such  jurisdiction  in  cases  where  prior  to  the  act  no  court  had  such  juris- 
diction,^^ and  brings  nothing  within  the  reach  of  a  creditor  which  could  not  have 
been  realized  by  some  legal  or  equitable  remedy  before  the  act  was  passed, 


275,  47  L.  J.  Ch.  833,  39  L.  T.  Eep.  K  S. 
244,  27  Wkly.  Eep.  3. 

56.  Smith  V.  Cowell,  6  Q.  B.  D.  75,  50 
L.  J.  Q.  B.  38,  43  L.  T.  Eep.  N.  S.  528,  29 
TOly.  Eep.  227;  Salt  r.  Cooper,  16  Ch.  D. 
544,  50  L.  J.  Ch.  529,  43  L.  T.  Eep.  N.  S. 
682,  29  Wkly.  Eep.  553;  Anglo-Italian  Bank 
V.  Davies,  9  Ch.  D.  275,  47  L.  J.  Ch.  833, 
39  L.  T.  Eep.  N.  S.  244,  27  Wkly.  Eep.  3; 
McLean  v.  Allen,  14  Ont.  Pr.  84. 

"  Interlocutory  order." —  The  words  "  in- 
terlocutory order,"  in  the  Judicature  Act  of 
1873,  are  not  confined  in  their  meaning  to 
an  order  made  between  writ  and  final  judg- 
ment, but  mean  an  order  other  than  final 
judgment  in  an  action,  whether  such  order 
be  made  before  judgment  or  after.  Smith  V. 
Cowell,  6  Q.  B.  D.  75,  50  L.  J.  Q.  B.  38,  43 
L.  T.  Eep.  N.  S.  528,  29  Wkly.  Eep.  227; 
Barrowman  v.  Fader,  32  Nova  Scotia  284. 

Remedy  not  in  fact  "  execution  " —  In  gen- 
eral.—  The  remedy  is  not  an  execution  at 
all  but  is  rather  the  equitable  relief  by  the 
appointment  of  a  receiver  because  there  is 
no  remedy  by  execution;  it  is  a  taking  out 
of  the  way  a  hindrance  which  prevents  exe- 
cution at  law.  Harris  r.  Beauchamp,  [1894] 
1  Q.  B.  801,  63  L.  T.  Eep.  N.  S.  636,  9  Ee- 
ports  653,  42  Wkly.  Eep.  451;  In  re 
Shephard,  43  Ch.  D.  131,  59  L.  J.  Ch.  83, 
62  L.  T.  Eep.  K  S.  337,  38  Wkly.  Eep.  133; 
Re  Craig,  18  Ont.  Pr.  270. 

Execution  on  judgment  in  favor  of  de- 
cedent.—  Under  Order  XLII,  rule  23,  substi- 
tuting for  a  scire  facias  or  writ  of  revivor 
an  execution  for  the  enforcement  by  ex- 
ecutors of  a  judgment  recovered  by  the  tes- 
tator before  his  death,  a  receivership,  or 
equitable  execution,  is  not  available,  espe- 
cially when  said  rule  is  considered  with  rule 
8  of  the  same  order  in  which  "  issuing  exe- 
cution "  is  defined  as  the  issuing  of  any  such 
process  as  under  the  preceding  rules  of  the 
order  are  applicable  to  the  case,  and  the 
preceding  rules  of  the  order  deal  with  various 
matters  and  methods  of  enforcing  judgments, 
but  are  wholly  silent  as  to  a  receiver- 
ship. Norburn  v.  Norburn,  [1894]  1  Q.  B. 
448,  63  L.  J.  Q.  B.  341,  70  L.  T.  Eep.  N.  S. 
411,  10  Eeports  10,  42  Wklv.  Eep.  127. 

57.  Harris  v.  Beauchamp,'  [1894]  1  Q.  B. 
801,  63  L.  J.  Q.  B.  480,  70  L.  T.  Eep.  N.  S. 
636,  9  Eeports  653,  42  Wkly.  Eep.  451 ;  Ideal 
Bedding  Co.  v.  Holland,  [1907]  2  Ch.  157, 
76  L.  J.  Ch.  441,  96  L.  T.  Eep.  N.  S.  774, 
14  Manson  113,  23  T.  L.  E.  467;  In  re  Peace, 
24  Ch.  D.  405,  31  Wkly.  Eep.  899;  Salt  v. 
Cooper,  16  Ch.  D.  544,  50  L.  J.  Ch.  529,  43 
L.  T.  Eep.  N.  S.  682,  29  Wkly.  Eep.  553; 


Anglo-Italian  Bank  v.  Davies,  9  Ch.  D.  275, 
47  L.  J.  Ch.  833,  39  L.  T.  Eep.  N.  S.  244, 

27  Wlcly.  Eep.  3;  Barrowman  v.  Fader,  32 
Nova  Scotia  284. 

58.  Harris  v.  Beauchamp,  [1894]  1  Q.  B. 
801,  63  L.  J.  Q.  B.  480,  70  L.  T.  Eep.  N.  S. 
636,  9  Eeports  653,  42  Wkly.  Eep.  451 ;  O'Don- 
nell  V.  Faulkner,  1  Ont.  L.  Eep.  21.  Compare 
Manchester,  etc..  Banking  Co.  v.  ParkinsoF 
22  Q.  B.  D.  173,  58  L.  J.  Q.  B.  262,  37 
Wkly.  Eep.  264;  Smith  v.  Cowell,  6  Q.  B.  D. 
75,  50  L.  J.  Q.  B.  38,  43  L.  T.  Eep.  N.  S. 
528,  29  Wkly.  Eep.  227. 

59.  Central  Bank  r.  Ellis,  16  Can.  L.  T. 
Occ.  Notes  248,  27  Ont.  583  (as  to  claim  of 
debtor  for  unliquidated  damages)  ;  Slemin  v. 
Slemin,  7  Ont.  L.  Eep.  67,  2  Ont.  Wkly. 
Eep.  1176  (unearned  pension)  ;  Stewart  v. 
Jones,  1  Ont.  L.  Eep.  34  (as  to  money  to 
be  paid  by  the  crown  to  the  judgment  debtor 
purely  out  of  bounty). 

In  other  words,  the  remedy  is  equitable 
relief  granted  to  a  judgment  creditor  when, 
and  only  when,  he  would  be  entitled  to  go 
into  a  court  of  equity  to  enforce  his  judg- 
ment against  some  equitable  interest  of  his 
debtor  which  cannot  be  reached  by  an  ex- 
ecution at  law  but  which  could  be  reached 
in  equitv.  Harris  v.  Beauchamp,  [1894]  1 
Q.  B.  801,  63  L.  J.  Q.  B.  480,  70  L.  T.  Eep. 
N.  S.  636,  9  Eeports  653,  42  Wkly.  Eep. 
451;  Holmes  v.  Millage,  [1893]  1  Q.  B.  551, 
57  J.  P.  551,  62  L.  J.  Q.  B.  380,  68  L.  T. 
Eep.  N.  S.  205,  4  Eeports  332,  41  Wkly. 
Eep.  354;  Cadogan  v.  Lvric  Theatre,  [1894] 
3  Ch.  338,  67  L.  J.  Ch.'  775,  71  L.  T.  Eep. 
N.  S.  8,  7  Eeports  594;  In  re  Shephard,  43 
Ch.  D.  131,  59  L.  J.  Ch.  83,  62  L.  T.  Eep. 
N.  S.  337,  38  Wkly.  Eep.  133;  Westhead  v. 
Eiley,  25  Ch.  D.  413,  53  L.  J.  Ch.  1153,  49 
L.  T.  Eep.  N.  S.  776,  32  Wkly.  Eep.  273 
(holding  that  since  the  judicature  acts  the 
court  can  grant  equitable  execution  by  the 
appointment  of  a  receiver  at  the  inst<ance 
of  a  judgment  creditor  against  debts  and 
sums  of  money  payable  to  the  judgment 
debtor  to  which  garnishee  proceedina:s  are  not 
applicable)  :  Ex  p.  Evans.  13  Ch.  D.  252, 
49  L.  J.  Bankr.  7,  41  L.  T.  Eep.  N.  S.  565. 

28  Wklv.  Eep.  127:  Central  Bank  r.  Ellis. 
16  Can."  L.  T.  Occ.  Notes  248,  27  Ont.  583: 
Burns  r.  Munn,  2  West.  L.  Eep.  128:  Nova 
Scotia  Min.  Co.  r.  Greener,  31  Nova  Scotia 
1S9:  Re  Asselin.  6  Ont.  L.  Eep.  170,  2  Ont. 
Wkly.  Eop.  712:  Stuart  v.  Grough,  15  Ont. 
App!  299. 

Contingent  liability  or  payment  contrary 
to  trust. —  There  is  no  case  in  which  a  re- 
ceiver has  been  directed  to  receive  a  sum 
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and  will  not  be  granted  merely  because  it  would  be  a  more  convenient  mode  of 
obtaining  satisfaction  of  a  judgment  than  the  usual  mode  of  execution.^ 


the  payment  of  which  to  the  debtor  is  wholly 
contingent  and  dependent  on  the  will  of  an- 
other person.  Moreover,  so  far  as  the  order 
affects  the  trustees,  who  are  strangers  to  the 
action,  there  is  no  precedent  for  an  order 
directing  trustees  to  pay  money  contrary  to 
the  trusts  of  the  will  and  the  intention  of  the 
testator.  Reg.  v.  Lincolnshire,  etc..  County 
Ct.  Judge,  20  Q.  B.  D.  167,  57  L.  J.  Q.  B. 
136,  58  L.  T.  Rep.  N.  S.  54,  37  Wkly.  Rep. 
174  [folloioed  in  Mclnnes  v.  McGaw,  30  Ont. 
38].  But  where  defendant  was  entitled  to 
an  interest  in  the  estate  of  a  decedent,  con- 
tingent upon  the  death  of  the  widow,  who 
had  a  life-interest  therein,  and  plaintiff  re- 
covered judgment  against  him  and  issued 
execution  which  was  returned  nulla  bona,  a 
receiver  by  way  of  equitable  execution  was 
granted.  Conrad  v.  Cunningham,  17  Can. 
L.  T.  Occ.  Notes  62. 

The  salary  of  a  school  teacher  being  one 
that  could  not  be  reached  by  ordinary  legal 
execution,  or  garnishee  process,  plaintiff  was 
entitled  to  the  equitable  relief  sought. 
Fisher  v.  Cook,  32  Nova  Scotia  226.  Contra, 
Trust,  etc.,  Co.  v.  Gorsline,  12  Ont.  Pr.  654, 
holding  that  if  the  debt  was  one  which  could 
be  garnished,  the  judgment  creditors  should 
attach  it;  if  it  could  not  be  garnished,  it 
was  because  there  was  no  debt  at  all. 

Equitable  reversionary  interest  in  person- 
alty.—  The  court  has  jurisdiction  to  appoint, 
by  way  of  equitable  execution,  a  receiver  of 
an  equitable  reversionary  interest  in  per- 
sonal estate.  Fuggle  v.  Bland,  11  Q.  B.  D. 
711  [following  Tvrrell  v.  Painton,  [1895]  1 
Q.  B.  202,  64  L.  J.  P.  D.  &  Adm.  33,  71 
L.  T.  Rep.  N.  S.  687,  11  Reports  589,  43 
Wkly.  Rep.  163]. 

Debtor's  share  of  deceased  wife's  estate 
may  be  reached  by  a  receiver  appointed  to 
receive  it.    Smith  "v.  Egan,  17  Ont.  Pr.  330. 

Interest  in  property  acquired  by  will,  giv- 
ing defendant  a  life-interest  for  the  main- 
tenance of  himself  and  his  children,  etc.,  may 
be  reached  by  a  receiver.  McLean  v.  Allen, 
14  Ont.  Pr.  84.  But  in  Graham  v.  Devlin, 
9  Can.  L.  T.  Occ.  Notes  137,  it  v/as  held 
that  the  relief  would  not  be  granted  where 
it  involved  the  construction  of  the  will. 

Assigned  paid-up  insurance  policy. —  Plain- 
tiffs, judgment  creditors,  were  held  entitled 
to  a  receivership  order  in  respect  to  defend- 
ant's interest  in  a  fully  paid-up  life  policy 
which  he  had  assigned  to  plaintiffs  as 
security,  reserving  to  himself  the  cash  sur- 
render value  of  the  bonus  additions,  Cana- 
dian Mut.  Loan,  etc.,  Co.  v.  Nisbet,  31  Ont. 
562. 

60.  Harris  v.  Beauchamp,  [1894]  1  Q.  B. 
801,  63  L.  J.  Q.  B.  480,  70  L.  T.  Rep.  N.  S. 
636,  9  Reports  653,  42  Wklv.  Rep.  451; 
Holmes  v.  Millage,  [1893]  1  0-  B.  551,  57 
J.  P.  551,  62  L.  J.  Q.  B.  380.  68  L.  T.  Rep. 
N.  S.  205,  4  Reports  332,  41  Wkly.  Rep.  551; 
Manchester,  etc..  Banking  Co.  r.  Parkison.  22 
Q.  B.  T)   173.  58  L.  J.  0.  B.  262,  37  Wkly. 
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Rep.  264;  Nova  Scotia  Min.  Co.  v.  Greene, 
31  Nova  Scotia  189.  But  see  In  re  Pope,  17 
Q.  B.  D.  743,  55  L.  J.  Q.  B.  522,  55  L.  T. 
Rep.  N.  S.  369,  34  Wkly  Rep.  693;  Kirk  v. 
Burgess,  15  Ont.  608. 

This  rule  is  not  unqualified,  however,  and 
while  the  cases  are  not  entirely  clear  and 
harmonious,  it  would  seem  that  the  clause 
in  the  act  which  empowers  the  court  to  make 
the  appointment  of  a  receiver  whenever  it 
appears  to  the  court  to  be  just  or  convenient 
authorizes  the  appointment  if  there  are 
special  circumstances  which  render  it  just  or 
convenient.  Thus  in  Goldschmidt  v.  Oberr- 
heinische  Metallwerke,  [1906]  1  K.  B.  373, 
75  L.  J.  K.  B.  300,  94  L.  T.  Rep.  N.  S.  303, 
22  T.  L.  R.  285,  54  Wkly.  Rep.  255,  where 
plaintiff  had  no  means  of  ascertaining  par- 
ticulars of  debts  owing  to  the  judgment 
debtor  and  therefore  could  not  make  an  affi- 
davit in  the  form  No.  25,  Appendix  B,  to 
the  rules  of  the  supreme  court  in  order  to 
found  garnishee  proceedings,  and  it  further 
appeared  that  there  was  reason  to  believe 
that  defendants  were  endeavoring  to  collect 
all  debts  due  to  them  from  customers  in  this 
country  in  order  to  avoid  such  proceedings, 
it  w^as  held  that,  having  regard  to  the 
special  circumstances,  the  case  was  one  in 
which  a  receiver  of  such  debts  might  be  ap- 
pointed by  way  of  equitable  execution,  the 
court  applying  the  statement  of  Fry,  L.  J., 
in  Manchester,  etc..  Banking  Co.  v.  Park- 
inson, 22  Q.  B.  D.  173,  177,  58  L.  J. 
Q.  B.  262,  37  Wkly.  Rep.  264,  that  "  I  do  not 
say  that  there  would  have  been  no  Juris- 
diction to  appoint  a  receiver  imder  that 
section,  if  there  had  been  special  circum- 
stances in  the  case  rendering  it  just  or  con- 
venient to  make  such  an  order.  It  may  be, 
for  instance,  that  an  order  could  be  made 
for  appointment  of  a  receiver  to  hold  prop- 
erty liable  to  execution,  to  prevent  some  one 
making  away  with  it,  or  to  get  in  debts, 
where  under  particular  circumstances  it  was 
a  more  convenient  mode  of  procuring  satis- 
faction of  the  judgment  than  the  usual  proc- 
ess of  attachment."  In  the  latter  case, 
however,  it  was  held,  in  the  absence  of  any 
legal  impediment  to  obtaining  execution  of 
the  judgment  in  the  ordinary  course  of  law 
by  fieri  facias,  or  attachment  of  debts,  and 
there  being  no  special  circumstances  showing 
it  to  be  just  or  convenient  that  a  receiver 
should  be  appointed,  that  the  order  for  ap- 
pointment should  not  be  made.  So  where  de- 
fendant was  under  an  order  to  pay  money 
into  court  due  from  him  in  respect  of  an 
alleged  breach  of  trust,  and  the  order  could 
be  enforced  by  attachment,  but  for  the  fact 
that  defendant  is  out  of  the  jurisdiction  of 
the  court,  and  therefore  cannot  be  attached, 
it  was  held  that  under  the  circumstances  the 
cheaper  and  more  convenient  mode  of  enforc- 
ing the  order  is  to  obtain  a  receiver  of  cer- 
tain property  belonging  to  defendant.  In  re 
Coney,  29  Ch.  D.  993,  54  L.  J.  Ch.  1130,  52 
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(b)  Time  For  Granting.  Equitable  execution  should  not  in  any  case  be 
granted  until  after  judgment/^  and  as  a  matter  of  practice  it  is  improper  that 
an  order  for  the  appointment  of  a  receiver  should  be  obtained  ex  parte,  when 
there  is  really  no  danger  to  the  property,  nor  any  of  the  circumstances  under 
which  such  orders  used  to  be  made  ex  'parte  in  the  court  of  chancery. 

(ill)  Effect  of  Appointment  of  Receiver.  The  order  appointing  a 
receiver  does  not  confer  on  the  judgment  creditor  any  charge  on  the  debtor's 
property/^  so  as  to  make  him  a  secured  creditor,  and  is  not  equivalent  to  a  seizure 
of  property  in  execution.  Hence  if  there  is  an  adjudication  in  bankruptcy  against 
the  judgment  debtor  (company)  before  the  order  of  appointment  is  acted  on, 
such  order  creates  no  priority.^*  And  money  which  comes  into  the  hands  of  the 
receiver  is  not  a  debt  due  from  him  to  the  persons  interested  in  the  estate  and 


L.  T.  Rep.  N.  S.  961,  33  Wkly.  Rep.  701. 
See  also  Bryant  v.  Bull,  10  Ch.  D.  153,  48 
L.  J.  Ch.  325,  39  L.  T.  Rep.  N.  S.  470,  22 
Wkly.  Rep.  246. 

Discretion. —  Whether  it  was  "  just  and 
convenient "  to  grant  plaintiff's  motion  was 
held  to  be  a  matter  in  the  discretion  of  the 
judge  which  ought  not  to  be  interfered  with 
except  for  good  cause;  and  the  smallness  of 
the  amount  involved  is  not  sufficient  ground 
for  such  interference.  Fisher  v.  Cook,  32 
Nova  Scotia  226. 

Other  remedies. —  In  Davidge  v.  Kirby,  10 
Brit.  Col.  231,  it  is  held  that  a  receiver  will 
not  be  appointed  imtil  the  creditor  has  ex- 
hausted his  legal,  as  distinguished  from  equi- 
table, remedies.  And  so  in  Bryant  v.  Bull, 
10  Ch.  D.  153,  48  L.  J.  Ch.  325,  39  L.  T.  Rep. 
N.  S.  470,  27  Wkly.  Rep.  246,  where  a  seques- 
tration could  not  be  enforced  because  defend- 
ant could  not  be  found,  if  the  appointment 
of  a  receiver  is  one  of  any  number  of  reme- 
dies which  plaintiff  is  permitted  to  invoke, 
the  existence  of  the  other  remedies  will  not 
prevent  the  appointment.  This  rule  is  ap- 
plied in  Kincaid  v.  Kincaid,  12  Ont.  Pr.  462, 
to  justify  the  appointment  of  a  receiver  to 
reach  funds  notwithstanding  defendant  owned 
real  estate  of  sufficient  value  and  that  plain- 
tiff had  issued  a  fieri  facias  and  placed  the 
same  in  the  hands  of  the  sheriff. 

61.  Pacific  Inv.  Co.  v.  Swann,  34  Can.  L.  J. 
N.  S.  207  (holding  that  the  attachment  of 
debts  is  an  ordinary  mode  of  execution,  and 
the  extension  of  that  by  giving  the  right  to 
a  creditor  before  judgment  does  not  authorize 
an  extension  in  such  a  case  to  other  reme- 
dies) ;  Montreal  Bank  v.  Goodwyn,  13  Can. 
L.  T.  Occ.  Notes  186. 

62.  In  re  Potts,  [1893]  1  Q.  B.  648,  62 
L.  J.  Q.  B.  392,  69  L.  T.  Rep.  N.  S.  74,  10 
Morr.  Bankr.  Cas.  2,  4  Reports  305,  41  Wkly. 
Rpr>.  337.  But  such  receiver  may  be  ap- 
pointed ex  parte  in  case  of  emergency,  or 
where  there  is  danger  apprehended  in  the 
disposal  of  property.  Stark  r.  Boss,  17  Ont. 
Pr.  237  [citing  In  re  Potts,  [18931  1  Q.  B. 
648,  62  L.  J.  Q.  B.  392,  69  L.  T.  Rep.  N.  S. 
74,  10  Morr.  Bankr.  Cas.  2,  4  Reports  305, 
41  Wkly.  Rep.  337;  Minter  r.  Kent,  etc.. 
Land  Sec,  59  J.  P.  102,  72  L.  T.  Pep.  N.  S. 
186,  14  Reports  236,  11  T.  L.  R.  197]. 

63.  Ideal  Bedding  Co.  r.  Holland,  [1901] 
2  Ch.  157,  76  L.  J.  Ch.  441,  96  L.  T.  Rep. 


N.  S.  774,  14  Manson  113,  23  T.  L.  R.  467; 
Flegg  V.  Prentis,  [1892]  2  Ch.  428,  61  L.  J. 
Ch.  705,  67  L.  T.  Rep.  N.  S.  107,  establishing 
that  no  declaration  of  charge  can  be  made 
on  a  judgment  debtor's  reversionary  person- 
alty in  favor  of  a  judgment  creditor  who  has 
obtained  such  an  appointment;  and  it  fol- 
lows that  the  judgment  creditor  has  no  right 
to  have  his  debt  raised  by  sale  or  mortgage 
of  that  subjected  to  the  receivers. 

Under  the  Creditors'  Relief  Act  in  Canada 
it  has  been  held  that  the  most  that  a  judg- 
ment creditor  could  get  on  an  application  for 
a  receiver  to  receive  the  share  of  a  defendant 
in  his  deceased  father's  estate  in  the  hands 
of  the  administratrix  is  a  receiver  to  receive 
and  distribute  the  estate  according  to  that 
act.  Sylvester  Mfg.  Co.  r.  McEachon,  9  Can. 
L.  T.  Occ.  Notes  138.  See  also  Harris  v. 
Harper,  9  Can.  L.  T.  Occ.  Notes  39.  But  in 
McLean  r.  Allen,  14  Ont.  Pr.  84,  it  was  held 
that  where  defendant  had  acquired  under  a 
will  a  life-interest  for  the  maintenance  of 
himself  and  his  children,  etc.,  a  receiver  might 
be  appointed  for  the  benefit  of  plaintiff 
alone,  and  that  the  Creditors'  Relief  Act  did 
not  actually  apply  to  such  case  and  could  not 
be  extended  to  it. 

64.  In  re  Potts,  [1893]  1  Q.  B.  648,  62 
L.  J.  0.  B.  392,  69  L.  T.  Rep.  N.  S.  74,  10 
Morr.  Bankr.  Cas.  2,  4  Reports  305.  41  Wkly. 
Rep.  337  (where  it  is  said  that  property 
which  is  in  the  hands  of  the  receiver  is  held 
by  the  court  in  medio  until  the  rights  of 
plaintiff,  as  it  would  have  been  in  the  old 
proceeding,  have  been  determined;  but  until 
that  has  been  done,  and  the  proceeds  of  the 
sale  of  the  propertv  l)y  the  receiver  have  been 
handed  over  by  him  to  the  person  who  ob- 
tained the  order,  he  acquires  no  property  in, 
no  lien,  and  no  charge  whatever  on  that 
which  is  the  subject-matter  of  the  order)  ; 
In  re  Dickinson,  22  Q.  B.  D.  187,  58  L.  J. 
Q.  B.  1,  60  L.  T.  Rep  N.  S.  138.  6  Morr. 
Bankr.  Cas.  1,  37  Wklv.  Rep.  130;  In  re 
Anglesev.  [1903]  2  Ch."  727,  72  L.  J.  Ch. 
782,  52  Wklv.  Pop.  124:  Croshaw  r.  Lvnd- 
hurst  Ship  Co..  [1897]  2  Ch.  154,  66  L.  J. 
Ch.  576.  76  L.  T.  Rep.  N.  S.  553.  45  Wkly. 
Rep.  570  (liolding  that  in  the  absence  of 
special  circuiii  stances  the  court  ought  not 
in  the  exercise  of  its  discretion  under  section 
87  of  the  Companies  Act  of  1862.  to  allow 
the  order  to  be  further  proceeded  with). 
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cannot  be  attached  by  process  of  garnishment.^^  But  on  the  other  hand  the 
order  appointing  a  receiver  operates  as  an  injunction  to  restrain  the  judgment 
debtor  from  himself  receiving  the  moneys  over  which  the  receiver  is  appointed, 
and  prevents  subsequent  judgment  creditors  from  gaining  priority  over  the 
creditor  obtaining  the  order. 

C.  Receiver  of  Corporate  Property  —  l.  In  General.  As  has  been 
shown  elsewhere,  as  a  general  rule  a  court  of  equity  as  such  has  no  jurisdiction 
over  corporate  bodies  for  the  purpose  of  restricting  their  operation  or  winding 
up  their  concerns  in  the  absence  of  statute  conferring  such  jurisdiction/^  except 
possibly  where  the  object  of  the  corporation  has  become  manifestly  impossible  of 
attainment/^  or  in  cases  of  extreme  necessity,  as  where  the  corporate  property 
is  abandoned  or  there  are  no  persons  authorized  to  take  charge  of  and  conduct 
its  affairs, '^^  and  the  court  cannot  accomplish  indirectly  that  which  is  thus  beyond 
its  jurisdiction,  by  the  appointment  of  a  receiver  and  the  decreeing  of  a  sale  of 
the  corporate  property  and  a  settlement  and  winding  up  of  the  corporate  affairs, 


65.  Gray  v.  Purdy,  5  Brit.  Col.  241.  See 
also  Gaets^ishment,  20  Cyc.  1026. 

66.  Tyrrell  v.  Painton,  [1895]  1  Q.  B. 
202,  64  L.  J.  P.  D.  &  Adm.  33,  71  L.  T.  Rep. 
N.  S.  687,  11  Reports  589,  43  Wkly.  Rep. 
163;  Ideal  Bedding  Co.  r.  Holland,  [1907]  2 
Ch.  157,  76  L.  J.  Ch.  441,  96  L.  T.  Rep.  N.  S. 
774,  14  Manson  113,  23  T.  L.  R.  467;  In  re 
Anglesey,  [1903]  2  Ch.  727,  72  L.  J.  Ch. 
782,  52  Wkly.  Rep.  124.  The  case  of  Levas- 
seur  V.  Mason,  [1891]  2  Q.  B.  73,  60  L.  J. 
Q.  B.  659,  64  L.  T.  Rep.  N.  S.  761,  39  Wkly. 
Rep.  596  (in  the  court  of  appeal)  shows  the 
advantage  of  obtaining  such  an  order.  In 
that  case  judgment  creditors  had  obtained 
the  appointment  of  a  receiver  of  certain  cop- 
per, which  was  subject  to  a  lien,  and  subse- 
quently the  debtors  were  adjudicated  to  be 
in  judicial  liquidation  in  France,  and  plain- 
tiffs were  appointed  liquidators.  The  order, 
as  varied  by  the  divisional  court  and  af- 
firmed by  the  court  of  appeal,  did  not  con- 
tain any  direction  to  pay  the  judgment  debt; 
and,  moreover,  nothing  whatever  had  been 
received  by  the  receiver  before  the  appoint- 
ment of  plaintiffs  as  liquidators.  It  was 
nevertheless  held  by  the  court  of  appeals  that 
the  judgment  creditors,  and  not  the  liqui- 
dators, were  entitled  to  the  proceeds  of  the 
copper.  Lord  Esher  stating  that  the  receiver- 
ship order  had  the  effect  of  giving  to  the 
judgment  creditors  a  right  to  have  the  prop- 
erty in  dispute  handed  to  them  after  a  cer- 
tain difficulty  had  been  got  rid  of. 

67.  Impairmeiit  of  obligation  of  contract 
see  Constitutional  Law,  8  Cyc.  1004. 

Effect  of  appointment  on  liability  of  share- 
holders see  CoRPOE  \TiONS,  10  Cyc.  729. 

68.  See  Corpobations,  10  Cvc.  988,  989, 
1304. 

69.  See  in/m,  II,  C,  5,  d. 

70.  See  m/m,  II,  C,  5.  d. 

71.  California. —  Murray  v.  Los  Angeles 
County  Super.  Ct.,  129  Cal.  628,  62  Pac.  191 
[citing  Fischer  r.  San  Francisco  Super.  Ct., 
110  Cal.  129,  42  Pac.  561;  People's  Home  Sav. 
Bank  v.  San  Francisco  Super.  Ct.,  103  Cal. 
27,  36  Pac.  1015;  Harrison  v.  Hebbard,  101 
Cal.  152,  35  Pac.  555;  Havemeyer  r.  San 
Francisco  Super.  Ct.,  84  Cal.  327,  24  Pac. 
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121,  18  Am.  St.  Rep.  192,  10  L.  R.  A.  627; 
In  re  French  Bank  Case,  53  Cal.  49-5  (a 
leading  case  in  this  state)  ;  Neall  v.  Hill,  16 
Cal.  145,  76  Am.  Dec.  508]. 

Illinois. —  People  r.  Weigley,  155  111.  491, 
40  K  E.  300. 

loica — Wallace  v.  Pierce- Wallace  Pub.  Co., 
101  Iowa  313,  70  N.  W.  216,  63  Am.  St.  Rep. 
389,  38  L.  R.  A.  122;  French  v.  Gifford,  30 
Iowa  148. 

Louisiana. —  In  Baker  v,  Louisiana  Port- 
able R,  Co.,  34  La.  Ann.  754,  it  was  said 
that  the  court  has  no  jurisdiction  to  ap- 
point receivers  of  corporations  in  the  ab- 
sence of  express  statute  and  that  the  rule  is 
subject  to  no  exception  unless  where  the 
corporate  property  is  abandoned  or  there  are 
no  persons  authorized  to  conduct  its  affairs. 
In  In  re  Louisiana  Sav.  Bank,  etc.,  Co.,  35 
La.  Ann.  196,  199,  being  a  case  in  which 
receivers  had  been  selected  by  the  parties  in 
interest;  and  the  court  was  merely  asked  to 
confirm  the  selection,  the  doctrine  as  enun- 
ciated in  the  case  last  above  cited  was  modi- 
fied or  explained  in  the  following  language, 
to  wit:  When  ...  we  laid  down  the  gen- 
eral rule  that  '  courts  have  no  jurisdiction 
to  appoint  receivers  for  corporations  in  ab- 
sence of  express  statutory  authority,'  the 
word  jurisdiction  w^as,  perhaps,  inaccurately 
used.  The  exception  which  we  maintained 
in  that  case  was  not  one  to  the  jurisdiction 
of  the  court,  but  one  of  no  cause  of  action. 
Certainly  we  did  not  mean  to  impute  to  the 
courts  such  defect  of  jurisdiction  ratione  ma- 
teria? as  could  not  be  supplied  by  consent 
and  as  would  render  their  judgments  in  the 
premises  absolute  nullities."  And  in  State  v. 
Ellis,  108  La.  521,  32  So.  335,  it  is  held 
that  the  result  of  the  decisions  there  estab- 
lished the  doctrine  that  the  authority  of  the 
courts  of  this  state  to  appoint  receivers  for 
corporations  and  partnerships  was  limited, 
where  corporations  were  concerned,  to  cases 
in  which  they  were  without  representatives, 
and  their  property  was  in  a  manner  derelict, 
or  to  those  in  which  the  parties  interested 
consented  to  and  practically  made  the  ap- 
pointments, and  asked  the  courts  to  ratify 
them. 
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at  least  where  the  charter  has  not  expired  or  been  declared  forfeited  and  when 
the  corporate  affairs  are  in  the  hands  of  competent  officers.''^  Where  the  power 
is  conferred  by  statute  in  particular  cases  it  cannot  be  extended  to  other  cases 
not  within  the  provision.''^  The  statutory  and  code  provisions  which  deal  with 
the  appointment  of  receivers  generally  in  civil  actions  and  specify  the  grounds  upon 
or  the  actions  in  which  such  appointment  may  be  made  in  a  pending  cause  do 
not  authorize  the  dissolution  of  corporations  and  therefore  the  authority  to  appoint 
receivers  of  corporations  for  the  purpose  of  winding  up  and  settling  their  affairs 
cannot  be  found  in  such  provisions.'^*  On  the  other  hand  numerous  cases  estab- 
hsh  the  power  of  the  court  by  virtue  of  its  general  jurisdiction  to  preserve  the 
subject  of  litigation  "pendente  lite,  although  it  may  relate  to  the  affairs  of  a  cor- 
poration ;    and  it  has  been  held  also  that  a  receiver  of  corporate  property  may 


Missouri. —  Brown  v.  Home  Sav.  Bank,  5 
Mo.  App.  1. 

I^ehraska. —  Miller  v.  Kitchen.  73  Nebr. 
711,  103  N.  W.  297;  Vila  v.  Grand  Island 
Electric  Light,  etc..  Storage  Co.,  68  Nebr. 
222,  94  N.  W.  136,  97  N.  W.  613,  110  Am. 
St.  Rep.  400,  63  L.  R.  A.  791. 

'New  York. —  In  re  Binghamton  Gen.  Elec- 
tric Co.,  143  N.  Y.  261,  38  N.  E.  297;  Howe 
1*.  Deuel,  43  Barb.  504;  Matter  of  Atlas  Iron 
Constr.  Co.,  38  N.  Y.  Suppl.  172,  2  N.  Y. 
Annot.  Cas.  124. 

Ohio. —  Robison  v.  Cleveland  City  R.  Co.,  7 
Ohio  S.  &  C.  PI.  Dec.  312,  5  Ohio  N.  P.  293. 

Texas. —  People's  Inv.  Co.  v.  Crawford, 
(Civ.  App.  1898)  45  S.  W.  738;  Espuela 
Land,  etc.,  Co.  v.  Bindle,  5  Tex.  Civ.  App. 
18,  23  S.  W.  819. 

72.  Baker  v.  Louisiana  Portable  R.  Co., 
34  La.  Ann.  754. 

73.  Colorado. —  People  v.  Denver  Dist.  Ct., 
33  Colo.  293,  80  Pac.  908,  where  construing 
a  statute  which  declared,  in  substance,  that 
if  any  corporation  shall  do  an  act  which  sub- 
jects it  to  a  forfeiture  of  its  corporate  powers, 
or  shall  allow  any  execution  of  a  court  of 
record  for  a  payment  of  money,  after  demand 
made,  to  be  returned  *'  no  property  found," 
or  to  remain  unsatisfied  for  ten  days  after 
such  demand,  or  shall  dissolve  or  cease  doing 
business,  leaving  debts  unpaid,  suits  in  equity 
may  be  brought  against  the  corporation  and 
all  who  are  stock-holders  at  the  time,  or  who 
are  liable  in  any  way  for  the  debts  of  the 
corporation,  and  courts  of  equity  shall  have 
full  power,  on  good  cause  shown,  to  dissolve 
or  close  up  the  business  of  any  corporation 
and  to  appoint  a  receiver  therefor,  it  was 
held  not  to  be  within  the  purview  of  such 
provisions  that,  at  the  suit  of  an  individual 
stock-holder  who  complained  of  frauds  in  the 
management,  the  court  was  given  authority 
either  to  dissolve  a  corporation  or  to  appoint 
a  receiver.  The  statute,  in  substance,  was 
copied  almost  literally  from  Illinois,  and  the 
construction  put  upon  it  there  in  repeated 
decisions  is  that  the  statute  was  intended 
merely  to  afTord  a  remedy  in  the  nature  of 
a  creditor's  bill.  See  the  Illinois  cases  cited 
infra,  this  note. 

Illinois. —  Klein  v.  Independent  Brewing 
Assoc.,  231  111.  594,  83  N.  E.  434;  Coquard 
V.  National  Linseed  Oil  Co.,  171  111.  480,  49 
N.  E.  563;  People  v.  Weigley,  155  111.  491, 


40  N.  E.  300  (holding  tliat  if  the  case  is  not 
one  in  which  the  court  may  wind  up  the 
corporation,  the  a])pointment  of  a  receiver  is 
not  merely  irregular  but  is  void)  ;  Wheeler 
V.  Pullman  Iron,  etc.,  Co.,  143  111.  197,  32 
N.  E.  420,  17  L.  R.  A.  818. 

Louisiana. —  See  In  re  John  Lange  Land, 
etc.,  Co.,  106  La.  466,  31  So.  51. 

New  York. —  Hastings  v.  Tousey,  121  N.  Y. 
App.  Div.  815,  106  N.  Y.  Suppl.  639;  Galwey 
V.  U.  S.  Steam  Sugar  Refining  Co.,  36  Barb. 
256;  Matter  of  Atlas  Iron  Constr.  Co.,  38 
N,  Y.  Suppl.  172,  2  N.  Y.  Annot.  Cas.  124; 
Rochester  v.  Bronson,  41  How.  Pr.  78.  But 
see  Porter  v.  Industrial  Information  Co.,  5 
Misc.  262,  25  N.  Y.  Suppl.  328,  infra,  note 
82. 

Ohio. —  Cincinnati,  etc.,  R.  Co.  v.  Duck- 
worth, 2  Ohio  Cir.  Ct.  518,  1  Ohio  Cir.  Dec. 
618;  Robison  v.  Cleveland  City  R.  Co.,  7 
Ohio  S.  &  C.  PI.  Dec.  312,  5  Ohio  N.  P.  293 
(where  the  statute  provided  for  the  appoint- 
ment of  a  receiver  of  a  corporation  when  it 
has  been  dissolved  or  is  insolvent  or  in  im- 
minent danger  of  insolvency  or  has  forfeited 
its  corporate  rights,  and  a  method  was  pro- 
vided by  statute  by  which  corporations  might 
be  dissolved,  which  method  was  exclusive,  and 
it  was  held  that  where  the  prayer  is  for 
dissolution  of  a  corporation,  a  receiver  can- 
not be  appointed  unless  the  suit  for  dissolu- 
tion was  brought  within  the  terms  of  the 
statute  giving  the  court  the  power  to  decree 
a  dissolution)  ;  Goebel  v.  Harancourt  Brewing 
Co.,  2  Ohio  S.  &  C.  PL  Dec.  377,  7  Ohio  N.  P. 
230. 

South  Dakota. —  Dudley  v.  Dakota  Hot 
Springs  Co.,  11  S.  D.  559,  79  N.  W.  839. 

74.  In  re  French  Bank  Case,  53  Cal.  495; 
People  V.  Denver  Dist.  Ct.,  33  Colo.  293,  80 
Pac.  908 ;  Wallace  v.  Pierce-Wallace  Pub.  Co., 
101  Iowa  313,  70  N.  W.  216,  63  Am.  St.  Rep. 
389,  38  L.  R.  A.  122;  French  v.  Gifford,  30 
Iowa  153;  New  Birmingham  Iron,  etc.,  Co.  V. 
Blevens,  12  Tex.  Civ.  App.  410,  34  S.  W. 
328.  Compare  Wayne  Pike  Co.  V.  Hammons, 
129  Ind.  368,  27  N.  E.  487. 

75.  Alabama. —  Kelly  v.  Alabama,  etc.,  R. 
Co.,  58  Ala.  489. 

Maryland. —  Davis  i\  V.  S.  Electric  Power, 
etc.,  Co.,  77  Md.  35,  25  Atl.  982;  State  i\ 
Northern  Cent.  R.  Co.,  18  Md.  193. 

Michigan. —  Turnbull  r.  Prentiss  Lumber 
Co.,  55  Mich.  387,  21  N.  W.  375. 
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be  appointed  under  the  provisions  of  the  general  statutes  for  the  appointment 
of  receivers  as  an  ancillary  remedy  in  civil  actions,  where  the  applicant  brings 
himself  or  his  case  within  the  terms  of  such  provision; '®  and  the  decisions  in  which 
the  courts  refuse  to  exercise  jurisdiction  to  appoint  receivers  of  corporate  prop- 
erty upon  the  theory  that  this  is  tantamount  to  winding  up  and  dissolving  the 
corporation  may  be  reconciled  sometimes  upon  the  ground  that  the  appointment 
for  the  purpose  of  preserving  the  property  -pendente  lite  is  to  preserve  and  hold 
the  property  intact  and  not  to  destroy,  dismember,  or  by  a  receiver's  sale  dis- 
possess the  corporation  of  its  property  and  franchises.  And  even  in  the  exer- 
cise of  the  power  to  the  extent  of  winding  up  the  affairs  of  an  insolvent  corporation, 
where  such  relief  is  the  only  mode  of  doing  complete  justice  between  the  artificial 
person  and  its  creditors,  it  has  been  held  that  no  statute  is  necessary  to  give  the 
court  jurisdiction  because  this  may  be  accomplished  without  dissolving  the  cor- 
poration.''^ The  court  may  appoint  a  receiver  pendente  lite  to  take  only  that 
part  of  the  property  which  is  in  danger  and  leave  the  rest  undisturbed,  although 
where  that  might  not  afford  real  relief,  the  whole  of  the  property  may  be  placed 
in  the  hands  of  a  receiver  to  protect  that  which  is  in  danger.'^ 


Montana. —  State  v.  Silver  Bow  County  Sec- 
ond Judicial  Dist.  Ct.,  22  Mont.  220,  56  Pac. 
219. 

'Neiv  Hampshire. — Fisher  v.  Concord  R.  Co., 
50  N.  H.  200. 

Neio  Jersey. —  Sternberg  v.  Wolff,  56  N.  J. 
Eq.  389,  39  Atl.  397,  67  Am.  St.  Rep.  494,  39 
L.  R.  A.  762. 

New  York. —  Decker  v.  Gardner,  124  N.  Y. 
334,  26  N.  E.  814,  11  L.  R.  A.  480. 

Washington. —  Ridpath  v.  Sans  Foil,  etc., 
Ferry,  etc.,  Co.,  26  Wash.  427,  67  Pac.  229. 

England. —  Trade  Auxiliary  Co.  v.  Vickers, 
L.  R.  16  Eq.  303,  21  Wkly.  Rep.  836; 
Featherstone  v.  Cooke.  L.  R.  16  Eq.  298,  21 
Wkly.  Rep.  835;  Fripp  v.  Chard  R.  Co.,  1 
Eq.  Rep.  503,  11  Hare  241,  17  Jur.  887,  22 
L.  J.  Ch.  1084,  1  Wkly.  Rep.  477,  55  Eng.  Ch. 
241,  68  Eng.  Reprint  1264. 

76.  Wallace  v.  Pierce- Wallace  Pub.  Co., 
101  Iowa  313,  70  N.  W.  216,  63  Am.  St.  Rep. 
389,  38  L.  R.  A.  122;  Dickerson  v.  Cass 
County  Bank,  95  Iowa  392,  64  N.  W.  395; 
French  v.  Gifford,  30  Iowa  148;  Barbour  v. 
National  Exch.  Bank,  45  Ohio '  St.  133,  12 
N.  E.  5,  holding  that  under  a  statutory  pro- 
vision for  the  appointment  of  receivers  in 
actions  between  partners  or  others  interested 
in  any  property  or  fund  on  the  application 
of  any  party  whose  interest  is  probable  and 
the  propertj^  is  shown  to  be  in  danger  of  loss, 
and  in  all  other  cases  where  they  have  usually 
been  appointed  by  courts  of  equity,  and  under 
provisions  allowing  a  surety  to  sue  to  compel 
his  principal  to  pay  the  debt  after  the  same 
has  become  due,  a  receiver  may  be  appointed 
under  a  petition  of  a  surety  of  the  corpora- 
tion which  shows  the  insolvency  of  the  cor- 
poration; that  the  debts  for  which  the  peti- 
tioner is  surety  are  past  due;  that  the  busi- 
ness of  the  corporation  cannot  be  continued 
without  loss  and  waste  of  assets;  that  no 
effort  is  being  made  to  pay  the  debts,  and 
that  it  is  necessary  to  sell  the  corporate 
property  and  collect  the  demands  of  the  cor- 
poration in  order  to  pay  its  debts.  But  see 
New  Birmingham  Iron,  etc.,  Co.  v.  Blevens, 
12  Tex.  Civ.  App.  410,  34  S.  W.  828. 
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77.  Vila  V.  Grand  Island  Electric  Light, 
etc.,  Co.,  68  Nebr.  222,  94  N.  W.  136,  97 
N.  W.  613,  110  Am.  St.  Rep.  400,  63  L.  R.  A. 
791;  Decker  v.  Gardner,  124  N.  Y.  334,  26 
N.  E.  814,  11  L.  R.  A.  480. 

Provision  in  mortgage  for  application  of 
income. —  So  in  Sacramento,  etc.,  R.  Co.  v. 
San  Francisco  Super.  Ct.,  55  Cal.  453,  the 
appointment  of  a  receiver  was  upheld  in  a 
suit  by  a  trustee  in  a  mortgage  to  secure 
bonds,  which  mortgage  provided  that  upon 
default  the  trustee  should  take  possession  of 
the  property  and  apply  the  net  income  to  the 
payment  of  principal  and  interest  on  the 
bonds,  the  suit  being  in  the  nature  of  one  for 
specific  performance,  of  which  the  court  had 
jurisdiction,  and  the  statute  providing  for 
the  appointment  of  receivers  in  all  cases 
where  "  receivers  have  heretofore  been  ap- 
pointed by  tlie  usages  of  Courts  of  Equity." 
See  also  Mortgages,  27  Cyc.  1622  et  seq.; 
Railroads,  33  Cyc.  1.  And  see  infra,  II,  C, 
4,  c,  (II)  ;  II,  C,  5. 

78.  Barber  v.  International  Co.  of  Mexico, 
73  Conn.  587,  48  Atl.  758.  See  also  Thomp- 
son V.  Greeley,  107  Mo.  577,  17  S.  W.  962; 
Pinchback  v.  Bessemer  Min.,  etc.,  Co.,  137 
N.  C.  171.  49  S.  E.  106. 

79.  Fisher  v.  Concord  R.  Co.,  50  N.  H.  200. 
See,  however,  Morgan  v.  New  York,  etc., 
R.  Co.,  10  Paige  (N.  Y.)  290,  40  Am.  Dec. 
244,  where  it  was  held  that  in  a  creditors' 
suit  against  an  insolvent  corporation  the  ap- 
pointment is  erroneous  if  not  extended  to  all 
of  the  corporate  property  and  effects,  but 
that  where  there  was  nothing  before  the  court 
to  show  that  any  other  debts  were  owing  by 
the  corporation  than  those  of  plaintiffs,  the 
appointment  of  a  receiver  for  so  much  of  the 
property  as  would  pay  plaintiffs'  debts  can- 
not be  objected  to  by  defendant. 

Partial  receivership  cannot  bring  a  case 
within  the  statute  which  enumerates  the  in- 
stances in  which  an  appointment  of  a  re- 
ceiver may  be  made.  A  construction  which 
would  tolerate  a  receivership  at  the  discre- 
tion of  the  court  because  it  is  proposed  to 
extend  it  to  but  a  part  of  the  corporate  prop- 
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2.  Exercise  of  Power  in  General  —  a.  Rule  as  to  Caution.  As  a  rule  of 
equity  practice,  the  courts  are  very  reluctant  to  appoint  receivers,  upon  the 
idea  that  it  is  a  practical  displacement  of  the  board  of  directors.  It  is  an  assump- 
tion of  the  functions  of  the  directors.  It  displaces  the  board  of  managers  placed 
there  by  the  stock-holders,  who  sustain  the  relation  of  trustees  for  the  stock- 
holders, trustees  for  the  corporation,  and  trustees  for  its  creditors;  and,  before 
the  court  will  take  charge  of  the  corporation,  and  thus  displace  its  chosen  directors 
and  managers,  it  ought  to  have  the  clearest  evidence  of  the  absolute  necessity 
for  such  extraordinary  action  for  the  protection  of  the  creditors,  stock-holders, 
and  all  parties  concerned.^**  The  subjection  of  corporate  property  and  franchise 
to  the  custody  of  a  receiver  is  a  suspension  in  a  greater  or  less  degree  of  the  powers 
of  the  corporation,  in  addition  to  devolving  on  the  court  often  the  continuance 
of  the  business  of  the  corporation,  and  this  is  the  explanation  of  the  greater 
reluctance  to  appoint  receivers  over  them  and  their  property,  than  in  the  case  of 


erty  would,  increase  instead  of  lessen  the 
abuses  which  the  statute  intended  to  remedy. 
Rochester  v.  Bronson,  41  How.  Pr.  (N.  Y.) 
78. 

80.  Alabama. —  Ft.  Payne  Furnace  Co.  v. 
Ft.  Payne  Coal,  etc.,  Co.,  96  Ala.  472,  11 
So.  439,  38  Am.  St.  Rep.  109 ;  Kelly  ^.  Ala- 
bama, etc.,  R.  Co.,  58  Ala.  489. 

Florida. —  Continental  Nat.  Bldg.,  etc..  As- 
soc. V.  Miller,  44  Fla.  757,  33  So.  404. 

Illinois. —  Young  v.  Rutan,  69  111.  App. 
513;  Original  Vienna  Bakery,  etc.,  Co.  v. 
Heissler,  50  111.  App.  406. 

Indiana. —  Supreme  Sitting  O.  I.  H.  v. 
Baker,  134  Ind.  293,  33  N.  E.  1128,  20 
L.  R.  A.  210. 

Kansas. —  Watkins  v.  Lawrence  Nat.  Bank, 
51  Kan.  254,  32  Pac.  914;  Fluker  v.  Emporia 
City  R.  Co.,  48  Kan.  577,  30  Pac.  18. 

Louisiana. —  Bartlett  v.  Fourton,  115  La. 
26,  38  So.  882;  Posner  v.  Southern  Exhaust, 
etc.,  Pipe  Co.,  109  La.  658,  33  So.  641. 

Maryland. —  Callaway  v.  Powhatan  Imp. 
Co.,  95  Md.  177,  52  Atl.  916;  Steinberger  v. 
Independent  Loan,  etc.,  i^ssoc,  84  Md.  625, 
36  Atl.  439;  Davis  v.  U.  S.  Electric  Power, 
etc.,  Co.,  77  Md.  35,  25  AtL  982. 

Missouri. —  Thompson  v.  Greeley,  107  Mo. 
577,  17  S.  W.  962;  Ford  v.  Kansas  City, 
etc.,  R.  Co.,  52  Mo.  App.  439. 

Nebraska. —  Miller  v.  Kitchen,  73  Nebr. 
711,  103  N.  W.  297;  Smiley  v.  Sioux  Beet 
Syrup  Co.,  71  Nebr.  581,  99  N.  W.  263,  101 
N.  W.  253;  Vila  v.  Grand  Island  Electric 
Light,  etc.,  Co.,  68  Nebr.  222,  94  N.  W.  136, 
97  N.  W.  613,  110  Am.  St.  Rep.  400,  63 
L.  R.  A.  791;  Ponca  Mill  Co.  v.  Mikesell,  55 
Nebr.  98,  75  N.  W.  46. 

Neio  Jersey. —  Atlantic  Trust  Co.  v.  Con- 
solidated Electric  Storage  Co.,  49  N.  J.  Eq. 
402,  23  Atl.  934,  referring  to  the  power  to 
wind  up  an  insolvent  corporation  under 
statute  whereby  the  corporation  is  forever 
extinguished  under  which  mere  insolvency  is 
not  sufficient. 

New  York. —  Weber  v.  Wallerstein,  111 
N.  Y.  App.  Div.  700,  97  N.  Y.  Suppl.  852; 
Thalmann  v.  Hoffman  House,  27  Misc.  140, 
58  N.  Y.  Suppl.  227;  Rochester  v.  Bronson, 
41  How.  Pr.  78. 

Ohio. —  Robison  r.  Cleveland  City  R.  Co., 


7  Ohio  S.  &  C.  PI.  Dec.  312,  5  Ohio  N.  P. 
293. 

South  Carolina. —  Brookshire  v.  Farmers' 
Alliance  Exch.,  73  S.  C.  131,  52  S.  E.  867; 
Miller  v.  Southern  Land,  etc.,  Co.,  53  S.  C. 
364,  31  S.  E.  281. 

South  Dakota. —  Bennett  v.  Consolidated 
Apex  Min.  Co.,  12  S.  D.  234,  80  N.  W. 
1078. 

Texas. —  Brenton  v.  Peck,  39  Tex.  Civ.  App. 
224,  87  S.  VV.  898:  People's  Inv.  Co.  v. 
Crawford,  (Civ.  App.  .1898)  45  S.  W.  738; 
New  Birmingham  Iron,  etc.,  Co.  v.  Blevens, 
12  Tex.  Civ.  App.  410,  34  S.  W.  828.  The 
application  of  a  few  persons  owning  compara- 
tively small  interests  in  an  insolvent  going 
corporation  is  not  sufficient  to  induce  a  court 
of  equity  to  appoint  a  receiver  therefor, 
and  to  order  a  speedy  sale  of  its  property 
during  a  period  of  great  financial  stringency. 
Espuela  Land,  etc.,  Co.  r.  Bindle,  5  Tex.  Civ. 
App.  18,  23  S.  W.  819. 

Washington. —  Belding  v.  Washington  Cor- 
nice Co.,  36  Wash.  549,  79  Pac.  37;  Ridpath 
V.  Sans  Poil,  etc..  Ferry,  etc.,  Co.,  26  Wash. 
427,  67  Pac.  229. 

United  States. —  Sage  v.  Memphis,  etc.,  R. 
Co.,  125  U.  S.  361,  8  S.  Ct.  887,  31  L.  ed. 
694;  Columbia  Nat.  Sand  Dredging  Co.  v. 
Washed  Bar  Sand  Dredging  Co.,  136  Fed. 
710;  Taylor  v.  Decatur  Mineral,  etc.,  Co., 
112  Fed.  449;  Clark  v.  National  Linseed  Oil 
Co.,  105  Fed.  787,  45  C.  C.  A.  53;  Hutchin- 
son V.  American  Palace-Car  Co.,  104  Feil. 
182;  Consolidated  Tank-Line  Co.  v.  Kansas 
City  Varnish  Co.,  43  Fed.  204. 

Corporation  regulated  by  special  statute. — 
A  particular  kind  of  corporation  subject  to 
the  regulations  of  a  special  statute  relating 
to  the  particular  contracts  of  its  business  and 
to  its  general  management,  and  which 
further  provides  that  such  corporations 
"  shall  be  subject  only  to  the  provisions  of 
this  act,"  is  not  by  such  clause  exempted 
from  all  the  laws,  rules,  and  decisions  of 
the  state  governing  corporations  generally. 
IVIurrav  r.  Los  Angeles  County  Super.  Ct., 
129  Ciil.  628,  62  Pac.  191. 

Building  and  loan  societies  see  Building 
AND  Loan  Societies.  6  Cyc.  162,  text  and 
note  73. 
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individuals.^^  This  reason  loses  much  of  its  force,  however,  where  the  receiver 
is  not  to  interfere  with  the  exercise  of  corporate  power  or  his  custody  will  not 
suspend  corporate  functions  in  any  degree,  as  where  the  corporation  is  bankrupt 
and  dissolved. 

b.  Where  No  Necessity  or  Danger  Appears  —  (i)  In  General.  Where  a 
case  is  presented  in  which  the  court  may  exercise  its  power  to  appoint  a  receiver, 
the  general  rule  already  stated  that  there  must  be  some  necessity  therefor  in 
the  way  of  protecting  the  rights  of  the  parties  by  preserving  the  property  or 
assets  is  apphed  and  unless  such  necessity  clearly  appears  the  court  will  refuse 
to  displace  the  regular  corporate  officers  from  the  possession  or  management  of 
the  corporate  property  or  affairs.^  Some  distinction  in  this  respect  may  be  noted 
between  a  quasi-pubhc  and  a  private  business  corporation,  since  in  the  first  case 
the  court  must  consider  the  interests  of  the  public  as  well  as  those  of  creditors 
and  stock-holders,  and  any  act  on  the  part  of  the  corporate  officers  which  would 
interrupt  or  suspend  the  regular  continued  operation  of  the  corporation  in  its 
public  capacity  so  as  to  cause  inconvenience  and  loss  to  the  public  might  be 
sufficient  to  induce  the  court  to  appoint  a  receiver. 

(ii)  Other  Adequate  Remedy.  A  receiver  should  not  be  appointed  of 
corporate  property  or  to  displace  the  regularly  constituted  corporate  officers  when 
the  specific  acts  complained  of  are  capable  of  redress  and  complete  restitution  by 
other  means. ^® 


81.  Kelly  v.  Alabama,  etc.,  R.  Co.  Trustees, 
58  Ala.  489.    See  also  supra,  II,  B,  6,  b,  (i). 

82.  Kelly  v.  Alabama,  etc.,  R.  Co.,  58  Ala. 
489 ;  Porter  v.  Industrial  Information  Co., 
5  Misc.  (N.  Y.)  262,  25  N.  Y.  Suppl.  328; 
Consolidated  Tank-Line  Co.  v.  Kansas  City 
Varnish  Co.,  43  Fed.  204 :  Buck  v.  Piedmont, 
etc.,  L.  Ins.  Co.,  4  Fed.  849,  4  Hughes  415. 
See  also  infra,  II,  C,  5. 

83.  See  supra,  II,  B,  10,  a. 

84.  Georgia. — Augusta  Ice  Mfg.  Co.  v. 
Gray,  60  Ga.  344. 

Kansas. —  Watkins  v.  Lawrence  Nat.  Bank, 
51  Kan.  254,  32  Pac.  914. 

Islew  Jersey. —  Hager  v.  Stevens,  6  N.  J.  Eq. 
374. 

'New  York. —  Thalmann  v.  Hoffman  House, 
27  Misc.  140,  58  N.  Y.  Suppl.  227,  where  it 
was  said  that  the  fact  that  defendant  di- 
rectors represented  in  actual  ownership  the 
majority  of  the  stock  for  which  they  had 
paid  large  sums  of  money,  asserting  that 
they  had  no  purpose  of  wrecking  the  corpo- 
ration for  their  own  benefit,  of  which  there 
was  no  evidence,  was  a  strong  guaranty  that 
the  business  might  be  safely  left  in  their 
hands. 

Pennsylvania. —  Gracey  v.  Pittsburgh  Trol- 
ley Co.,  28  Pittsb.  Leg.  J.  N.  S.  109,  holding 
that  under  a  bill  by  a  member  of  a  corpo- 
ration praying  for  a  receiver  on  the  ground 
of  insolvency  and  mismanagement,  plaintiff 
must  show  an  undoubted  right  in  danger 
from  abuse  of  the  powers  exercised  by  de- 
fendants. 

Washington. —  Belding  v.  Washington  Cor- 
nice Co.,  36  Wash.  549,  79  Pac.  37. 

United  States. —  Romare  v.  Broken  Arrow 
Coal,  etc.,  Co.,  114  Fed.  194;  McGeorge  v. 
Big  Stone  Gap  Imp.  Co.,  57  Fed.  262;  Mc- 
Henry  v.  New  York,  etc.,  R.  Co.,  25  Fed.  114; 
Union  Trust  Co.  v.  St.  Louis,  etc.,  R.  Co., 
8  Fed.  Cas.  No.  4,402/4  Dill.  114. 

[II,  C,  2,  a] 


Under  statute. — Where  it  is  not  shown  that 
a  corporation  and  its  officers  are  insolvent 
or  unable  for  any  reason  to  comply  with  any 
judgment  which  may  be  rendered  in  the  ac- 
tion, or  that  its  property  is  to  be  taken  out 
of  the  jurisdiction  of  the  court,  or  is  going 
to  be  lost,  materially  injured,  or  destroyed, 
or  that  the  interests  of  the  corporation  are 
not  safe  in  the  hands  of  the  board  of  di- 
rectors, a  receiver  will  not  be  appointed  at 
the  instance  of  a  stock-holder,  under  a  statute 
providing  for  a  receiver  pendente  lite  "  on 
the  application  of  a  party  who  establishes 
an  apparent  right  to  or  interest  in  the  prop- 
erty, where  it  is  in  the  possession  of  an 
adverse  party,  and  there  is  danger  that  it 
will  be  removed  beyond  the  jurisdiction  of 
the  court,  or  lost,  materially  injured,  or  de- 
stroved."  Hastings  v.  Tousey,  121  N.  Y. 
App"'.  Div.  815,  106  N.  Y.  Suppl.  639. 

85.  Cowan  v  Pennsvlvania  Plate  Glass  Co., 
184  Pa.  St.  1,  38  Atl.  1075.  See  also,  gen- 
erally. Railroads,  33  Cyc.  612. 

86.  Arizona. —  Hallenborg  v.  Cobre  Grande 
Copper  Co.,  8  Ariz.  329,  74  Pac.  1052. 

Florida. —  Continental  Nat.  Bldg.,  etc., 
Assoc.  V.  Miller,  44  Fla.  757,  33  So.  404,  at 
suit  of  minority  stock-holders. 

Georgia. —  Barnesville  Mfg.  Co.  V.  J.  S. 
Schofield's  Sons  Co.,  118  Ga.  664,  45  S.  E. 
455 

Illinois.— Baker  v.  Backus,  32  111.  79 
(holding  that  the  fact  that  stock-holders  re- 
fused to  pay  the  company  or  advance  means 
to  relieve  it  from  pecuniary  embarrassment 
furnished  no  ground  for  interfering  with  the 
corporate  property  by  a  receivership,  since  it 
was  in  the  power  of  the  trustees  to  sell  out 
the  stock  of  the  delinquent  holders) ;  Original 
Vienna  Bakery  Co.  v.  Heissler,  50  Til.  App. 
406,  injunction. 

Nebraska. —  Miller  v.  Kitchen,  73  Nebr. 
711,  103  N.  W.  297. 
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3.  Stock-Holders'  Suits  —  a.  Right  of  Stock-Holder  in  GeneFal.    In  so  far 

as  the  interest  of  a  stock-holder  is  concerned,  the  authorities  enunciate  the  doc- 
trine that  the  right  to  call  into  action  the  power  of  a  court  of  equity  to  appoint 
a  receiver  in  a  proper  case  exists  in  a  share-holder  in  a  corporation  as  well  as  in 
a  creditor  thereof/^  and  this,  although  the  remedy  and  the  rehef  are  invoked 


A^ety  Jersey. —  Fougeray  v.  Cord,  50  N.  J. 
Eq.  756,  26  Atl.  886,  injunction. 

A'ew  Yorh. —  Hastings  v.  Tousey,  121  N.  Y. 
App.  Div.  815,  106  N.  Y.  Suppl.  639;  Water- 
bury  17,  Merchants'  Union  Express  Co.,  50 
Barb.  157,  injunction. 

Ohio. —  Cincinnati,  etc.,  E.  Co.  v.  Duck- 
worth, 2  Ohio  Cir.  Ct.  518,  1  Ohio  Cir.  Dec. 
618,  injunction. 

South  Dakota. —  Bennett  v.  Consolidated 
Apex  Min.  Co.,  12  S.  D.  234,  80  N.  W.  1078. 

Texas. — People's  Inv.  Co.  v.  Crawford,  (Civ. 
App.  1898)  45  S.  W.  738. 

United  States. —  United  Electric  Securities 
Co.  V.  Louisiana  Electric  Light  Co.,  68  Fed. 
673. 

Where  the  stock-holder  may  sue  on  be- 
half of  the  corporation  in  particular  cases, 
a  receiver  will  not  be  appointed  in  a  stock- 
holder's suit  for  the  purpose  of  such  ap- 
pointment in  order  that  such  suit  may  be 
brought  by  the  receiver  on  behalf  of  the  cor- 
poration. Hallenborg  v.  Cobre  Grande  Cop- 
per Co.,  8  Ariz.  329,  74  Pac.  1052,  holding 
further  that  the  fact  that  a  receiver  of  a 
corporation,  being  in  possession  of  the  books 
and  records  thereof,  would  be  in  a  better 
position  to  prosecute  actions  on  its  behalf 
than  a  stock-holder,  who  might  be  denied  an 
inspection  of  the  books  and  records,  affords 
no  sufficient  ground  in  itself  for  the  appoint- 
ment. And  charges  that  the  directors  have 
improperly  devoted  surplus  earnings  instead 
of  declaring  dividends,  etc.,  shows  no  neces- 
sity for  the  appointment  of  a  special  receiver 
since  the  individual  stock-holder  may  sue  in 
his  own  name.  Marcuse  v.  Gullett  Gin  Mfg. 
Co.,  52  La.  Ann.  1383,  27  So.  846.  See  also 
Clark  V.  National  Linseed  Oil  Co.,  105  Fed. 
787,  45  C.  C.  A.  53. 

Notwithstanding  mandamus  is  available 
against  a  parliamentary  corporation  to  com- 
pel it  to  do  all  things  which  it  ought  to  do, 
the  court  may,  on  motion  by  mortgagees,  ap- 
point a  receiver  of  rents  and  tolls.  Fripp 
V.  Chard  R.  Co.,  1  Eq.  Rep.  503,  11  Hare  241, 
17  Jur.  887,  22  L.  J.  Ch.  1084,  1  Wkly.  Rep. 
477,  45  Eng.  Ch.  241,  68  Eng.  Reprint  1264. 

Other  adequate  remedies  generally  see 
supra,  IT,  B,  4;  infra,  II,  C,  3,  b,  (i). 

87.  Indiana. —  Supreme  Sitting  O.  I.  H. 
i;.- Baker,  134  Ind.  293,  33  N.  E.  1128,  20 
L.  R.  A.  210. 

Iowa. —  Dickerson  v.  Cass  County  Bank,  95 
Iowa  392,  64  N.  W.  395,  maintaining  the 
sufficiency  of  the  interest  of  a  stock-holder 
of  a  bank,  under  a  general  statute  providing 
for  the  appointment  of  a  receiver  on  the 
petition  of  a  party  to  a  civil  action  who 
shows  he  has  a  probable  riglit  to  or  in- 
terest in  any  property  which  is  the  sub- 
ject of  the  controversy,  and  that  such  prop- 
erty or  its  rents  and  profits  are  in  danger 
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of  being  lost,  etc.,  such  stock-holder  being 
subject  to  a  statutory  liability  to  cred- 
itors in  case  the  assets  are  found  insuffi- 
cient to  pay  the  debts,  whereby  his  inter- 
est is  greater  than  the  mere  right  to  share 
in  any  surplus  which  may  remain. 

Missouri. — ^Ford  v.  Kansas  City,  etc..  Short 
Line  R.  Co.,  52  Mo.  App.  439,  receiver  to 
collect  amounts  due  on  stock  where  the  fran- 
chises had  been  abandoned  and  complainants 
were  in  danger  of  being  subjected  to  the  pay- 
ment of  the  corporate  debts. 

Montana. —  State  v.  Bow  County  Second 
Judicial  Dist.  Ct.,  22  Mont.  220,  56  Pac.  219. 

NeiD  Hampshi/re. — Fisher  v.  Concord  R.  Co., 
50  N.  H.  200. 

New  Jersey. —  Wood  v.  American  Mach., 
etc.,  Co.,  (Ch.  1906)  62  Atl.  768,  where  per- 
sons suing  were  both  creditors  of  and  minor- 
ity stock-holders  in  a  corporation  and  had 
financed  the  corporation  under  an  agreement 
that  they  should  have  practical  control  of 
its  business,  and  their  rights  were  repudiated 
by  the  owner  of  the  majority  of  the  stock 
and  it  was  held  that  they  had  a  sufficient 
standing  to  enable  them  to  maintain  receiver- 
ship proceedings  against  the  corporation  and 
that  their  standing  as  stock-holders  was 
higher  than  it  was  as  creditors. 

South  Carolina. —  Matthews  n.  Allendale 
Barik,  60  S.  C.  183,  38  S.  E.  437. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §§  15, 
18.    See  also  infra,  III,  C. 

Controlling  question. —  ^Yhether  a  receiver 
will  or  not  be  appointed  upon  the  petition  of 
an  individual  stock-holder  depends  upon 
whether  his  relation  as  stock-holder  gives  him 
a  "  probable  right  to  or  interest  in  the  assets 
of  the  corporation,"  under  a  general  statute 
proAriding  for  the  appointment  of  receivers 
at  the  instance  of  such  persons.  Dickerson 
V.  Cass  County  Bank,  95  Iowa  392,  64  N.  W. 
395. 

Purchase  of  stock  for  purpose  of  suit. — 

One  has  sufficient  standing  as  a  stock-holder 
to  proceed  against  an  insolvent  corporation, 
although  he  purchased  the  stock  knowing  the 
condition  of  defendant  and  for  the  purpose 
of  acquiring  a  standing  as  stock-holder. 
Reinhardt  r.  Inter-State  Tel.  Co.,  71  N.  J. 
Eq.  70,  63  Atl.  109,7. 

Right  in  dispute. —  "VSHiere  none  of  the 
actual  liolders  of  the  stock  or  bonds  of  a 
railroad  company  who  would  be  afi'ected  simi- 
larly with  plaintiff  were  before  the  court, 
the  court  ought  to  hesitate  before  appointing 
a  receiver,  on  the  ground  of  a  possible  in- 
jury to  one  holding  nothing  more  than  a 
disputed  equitable  claim  for  deferred  stock. 
Overton  v.  Memphis,  etc.,  R.  Co..  10  Fed. 
866,  3  McCrary  436.  In  Kellv  r.  Fargo  ^\er• 
cantU-e  Co.,  16  S.  D.  73,  91  K  W.  350.  the 
appointment  was   refused  where  complain- 
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by  a  single  share-holder  or  one  who  holds  but  a  single  share  of  stock. But  a 
stock-holder  has  no  property  in  the  assets  of  the  corporation  in  the  sense  that 
he  may  control  it,  by  the  appointment  of  a  receiver,  otherwise  than  as  the  charter 
directs. 

b.  Mismanagement  and  Fraud —  (i)  In  General.  Even  though  a  court  of 
chancery  by  virtue  of  its  general  equity  jurisdiction  may  enjoin  conduct  on  the 
part  of  corporate  directors,  in  violation  of  the  trust  or  of  the  law,  at  the  suit  of 
a  stock-holder,^*^  in  a  suit  by  such  party  the  general  rule  already  stated  has 
been  applied  in  many  cases,  that  in  the  absence  of  statute  conferring  such  author- 
ity, the  court  cannot  take  any  step  the  sole  purpose,  or  the  primary  object 
of  which  is,  to  wind  up  the  affairs  of  the  corporation,^^  or  in  ordinary  cases  to  take 
the  control  and  management  thereof  from  those  to  whom  the  stock-holders  and 
the  law  have  intrusted  them.^^  And  so  the  courts  refuse  to  interfere  by  the 
appointment  of  a  receiver  on  the  ground  merely  that  there  has  been  mismanage- 
ment or  fraudulent  conduct  on  the  part  of  the  officers  or  directors  of  the  cor- 
poration,®* because  in  such  case  the  principles  of  remedial  or  preventive  justice 


ant's  right  to  the  stock  was  in  dispute  and 
he  did  not  show  title  thereto,  but  there  were 
other  grounds  for  the  refusal.  See  also 
Downing  v.  Dunlap  Coal,  etc.,  Co.,  93  Tenn. 
221,  24  S.  W.  122. 

A  pledgee  of  corporate  stock  for  the  bene- 
fit of  creditors  has  been  held  to  be  an  equi- 
table stock-holder  as  well  as  creditor  and  as 
such  entitled  to  the  protection  of  the  court 
in  a  proper  case  on  a  motion  for  the  appoint- 
ment of  a  receiver  of  corporate  assets. 
Chafer  f.  Quidnick,  14  R.  I.  75. 

Trustee  of  stock. —  Under  a  statute  pro- 
viding that  all  persons  having  an  interest 
in  the  subject  of  the  action,  etc.,  may  be 
joined  as  plaintiffs,  a  registered  owner  of 
a  share  of  stock  in  a  corporation^  although 
but  a  trustee  thereof^  is  a  proper  party 
plaintiff  in  a  suit  for  the  appointment  of  a 
receiver  and  to  restrain  a  sale  of  the  cor- 
poration's stock  to  another  corporation. 
Kuhn  V.  Woolson  Spice  Co.,  10  Ohio  S.  &  C. 
PI.  Dec.  292,  8  Ohio  N.  P.  686. 

Stock  in  name  of  broker, —  Where  com- 
plainant in  fact  owned  SoOck  in  defendant 
corporation,  he  could  sue  for  the  appointment 
of  a  receiver  for  the  corporation  in  insol- 
vency proceedings,  although  the  stock  stood 
in  the  name  of  the  broker  by  whom  it  was 
purchased  for  complainant.  Eeinhardt  V. 
Inter-State  Tel.  Co.,  71  N.  J.  Eq.  70,  63  Atl. 
1097. 

Clean  hands. —  It  is  a  familiar  rule  of 
equity  jurisprudence  that  a  suitor  must  come 
into  a  court  of  equity  with  clean  hands. 
Thus,  if  a  party  seeks  to  set  aside  a  trans- 
action for  fraud,  he  must  himself  be  free 
from  any  participation  in  the  fraud.  If  he 
comes  as  a  stock -holder  of  a  corporation  to 
arraign  ministerial  officers  of  such  corpora- 
tion for  breaches  of  trust,  he  himself  must 
be  free  from  any  participation  in  such 
breaches,  or  the  misappropriation  of  the  cor- 
porate funds  or  property.  Hyde  Park  Gas 
Co.  V.  Kerber,  5  111.  App.  132.  See  also 
Callaway  v.  Powhatan  Imp.  'Co.,  95  Md.  177, 
52  Atl.  916;  Hager  v.  Stevens,  6  N.  J.  Eq. 
374 ;  Hinckley  v.  Pfister,  83  Wis.  64,  53  N.  W. 
21. 
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Necessity  to  seek  redress  through  officers 

see  Corporations,  10  Cyc.  976. 

Stock-holders'  suits  generally  see  Corpo- 
rations, 10  Cyc.  963  et  seq. 

88.  Du  Pey  v.  Transportation,  etc.,  Co., 
82  Md.  408,  33  Atl.  889,  34  Atl.  910;  Miner 
V.  Bell  Isle  Ice  Co.,  93  Mich.  97,  53  N.  W. 
218,  17  L.  R.  A.  412. 

89.  Huet  r.  Piedmont  Springs  Lumber  Co., 
138  X.  C.  443,  50  S.  E.  846. 

90.  See  Corporations,  10  Cyc.  963  et  seq. 

91.  See  supra,  II,  C,  1. 

92.  See  Corporations,  10  Cyc.  1304  et  seq. 

93.  Cincinnati,  etc.,  R.  Co.  V.  Duckworth, 
2  Ohio  Cir.  Ct.  518,  1  Ohio  Cir.  Dec.  618; 
Goebel  r.  Herancourt  Brewing  Co.,  2  Ohio 
S.  &  C.  PI.  Dec.  377,  7  Ohio  N.  P.  230. 

Refusal  to  allow  examination  of  books. — 
The  refusal  of  the  officers  of  a  corporation 
to  allow  a  stock-holder  to  examine  its  books 
is  not  sufficient  ground  for  the  appointment 
of  a  receiver.  Original  Vienna  Baking,  etc., 
Co.  V.  Heissler,  50  111.  App.  406.  See  also 
Goebel  r.  Herancourt  Brewing  Co.,  2  Ohio 
S.  &  C.  PI.  Dec.  377,  7  Ohio  K  P.  230. 

94.  Alatama. —  Hayes  v.  Jasper  Land  Co., 
147  Ala.  340,  41  So.'  909  [citing  Donald  v. 
Manufacturers'  Export  Co.,  142  Ala.  578,  38 
So.  841] ;  Alabama  Coal,  etc.,  Co.  v.  Shackel- 
ford, 137  Ala.  224,  34  So.  833,  97  Am.  St. 
Rep.  23,  holding  that  if  such  officers  and 
idi rectors  are  solvent  they  can  be  brought 
to  an  accounting,  which  will  afford  complete 
relief  and  is  therefore  an  adequate  remedy. 

Georgia. —  Empire  Hotel  Co.  V.  Main,  98 
Ga.  176,  25  S.  E.  413. 

Illinois. —  Hyde  Park  Gas  Co.  v.  Kerber, 
5  111.  App.  132,  the  corporation  being  solvent. 
So  where  a  bill  by  a  minority  stock-holder 
and  director  of  a  corporation  for  an  account- 
ing by  the  dominating  officers  and  directors 
for  certain  illegal  acts  did  not  allege  that 
the  corporation  was  insolvent  or  had  done 
anything  which  would  authorize  its  dissolu- 
tion or  the  appointment  of  a  receiver  in  drs- 
solution  proceedings  under  the  statute,  and  it 
appeared  that  the  corporation  was  solvent 
and  a  going  concern,  and  th'at  no  receiver 
was  necessary  to  preserve  the  corporation's 
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go  no  further  than  to  enjoin  or  forbid  the  misconduct  of  or  to  remove  the  unfaith- 
ful officer/^-^ 

(II)   Diss  A  TISF  ACTION  WiTH  MANAGEMENT  AND  INTERNAL  DISSENSIONS. 

Mere  internal  dissensions  among  stock-holders,  or  mere  differences  and  disputes 
as  to  and  dissatisfaction  with  the  corporate  management,  at  least  so  long  as  the 
officers  or  stock-holders  do  no  act  that  is  fraudulent,  illegal,  or  ultra  vires,  -will 
not  warrant  the  intervention  of  a  court  of  chancery  by  the  appointment  of  a 
receiver,  because,  in  the  absence  of  fraud,  illegality,  or  ultra  vires  conduct,  the 
will  of  the  majority  is  entitled  to  control  the  polic}^  and  the  business  of  the  body 
corporate. This  is  true  not  only  in  cases  where  the  jurisdiction  of  the  court 


property  or  funds  pending  an  accounting, 
it  was  held  that  a  receiver  should  not  be  ap- 
pointed. Klein  r.  Independent  Brewing 
Assoc.,  231  111.  594,  83  N.  E.  434. 

Massachusetts. —  Richardson  v.  Clinton 
Wall  Trunk  Co.,  181  Mass.  580^  64  N,  E. 
400. 

Nehraska. —  Miller  v.  Kitchen,  73  Nebr. 
711,  103  N.  W.  297  (the  corporation  and  its 
officers  being  solvent  and  the  corporation 
being  a  going  concern)  ;  Neitzel  v.  Lyons,  48 
Nebr.  892,  67  N.  W.  867  (reversing  an  order 
refusing  to  vacate  an  appointment  under  the 
following  facts :  A  bank  was  managed  by 
a  board  of  three  directors,  one  of  whom,  as 
a  stock-holder,  instituted  the  proceeding  in 
which  the  receiver  was  appointed,  the 
grounds  of  appointment  being  that  the  bank 
was  grossly  mismanaged,  and  that  its  officers 
had  wasted  and  lost  part  of  the  capital  stock, 
and  had  borrowed  money  for  the  bank  with- 
out authority  of  the  directors ;  an  appearance 
was  entered  on  behalf  of  the  bank  in  said 
proceeding  by  another  of  the  three  directors, 
who  was  president  of  the  bank;  there  was  by 
him  a  consent  entered  that  the  receiver  might 
be  appointed,  issuance  and  service  of  sum- 
mons being  waived ;  the  cashier  was  the  third 
director,  but  no  attempt  was  made  to  sub- 
stantiate the  charges  against  him,  and  the 
affidavits  showed  all  his  acts  to  have  been 
for  the  bank's  benefit;  the  bank  was  solvent; 
the  receiver  was  an  officer  of  a  rival  bank, 
and  other  stock-holders  opposed  the  receiver- 
ship and  winding  up ) . 

North  Carolina. —  Huet  V.  Piedmont 
Springs  Lumber  Co.,  138  N.  C.  443,  50  S.  E. 
846. 

Ohio. —  Cincinnati,  etc.,  E.  Co.  v.  Duck- 
worth, 2  Ohio  Cir.  Ct.  518,  1  Ohio  Cir.  Dec. 
618;  North  Fairmont  Bldg.,  etc.,  Co.  v.  Eehn, 
8  Ohio  S.  &  C.  PI.  Dec.  594,  6  Ohio  N.  P. 
185. 

Pennsylvania. —  Thoma  v.  East  End  Opera 
House  Co.,  30  Pittsb.  Leg.  J.  N.  S.  230,  hold- 
ing that  the  fact  that  the  income  of  a  solv- 
ent corporation  is  not  sufficient  to  pay  its 
fixed  charges  is  not  an  adequate  ground  for 
the  appointment  of  a  receiver  at  the  suit 
of  a  stock-holder. 

South  Dakota. —  Dudlev  f.  Dakota  Hot 
Springs  Co.,  11  S.  D.  559,'  79  N.  W.  839. 

Texas. —  People's  Inv.  Co.  v.  Crawford, 
(Civ.  App.  1898)   45  S.  W.  738. 

United  States. — Taylor  V.  Decatur  Mineral, 
etc.,  Co.,  112  Fed.  449. 

95.  Georgia. —  Virginia-Carolina  Chemical 


Co.  V.  Provident  Sav.  L.  Assur.  Soc,  126  Ga. 
50,  54  S.  E.  929;  Empire  Hotel  Co.  v.  Main, 
98  Ga.  176,  25  S.  E.  413. 

Illinois. —  Original  Vienna  Bakery,  etc., 
Co.  V.  Heissler,  50  111.  App.  406. 

Massachusetts. —  Richardson  v.  Clinton 
Wall  Trunk  Co.,  181  Mass.  580,  64  N.  E. 
400. 

Nebraska. —  Miller  v.  Kitchen,  73  Nebr. 
711,  103  N.  W.  297. 

New  J ersey. —  Laurel  Springs  Land  Co.  v. 
Fougeray,  50  N.  J.  Eq.  756,  26  Atl.  886. 

Neio  York. —  Belmont  v.  Erie  R.  Co.,  52 
Barb.  637 ;  Waterbury  v.  Merchants  Union 
Express  Co.,  50  Barb.  157. 

Ohio. —  Cincinnati,  etc.,  R.  Co.  v.  Duck- 
worth, 2  Ohio  Cir.  Ct.  518,  1  Ohio  Cir.  Dec. 
618;  North  Fairmont  Bldg.,  etc.,  Co.  v.  Rehn, 
8  Ohio  S.  &  C.  PI.  Dec.  594,  6  Ohio  N.  P.  185; 
Goebel  v.  Herancourt  Brewing  Co.,  2  Ohio 
S.  &  C.  PI.  Dec.  377,  7  Ohio  N.  P.  230. 

Texas. —  People's  Inv.  Co.  v.  Crawford, 
(Civ.  App.  1898)  45  S.  W.  738;  New  Bir- 
mingham Iron,  etc.,  Co.  r.  Belvins,  12  Tex. 
Civ.  App.  410,  34  S.  W.  828. 

United  States. —  New  Albany  Waterworks 
V.  Louisville  Banking  Co.,  122  Fed.  776,  58 
C.  C.  A.  576;  United  Electric  Securities  Co. 
V.  Louisiana  Electric  Light  Co.,  68  Fed.  673; 
Republican  Mountain  Silver  Mines  v.  Brown, 
58  Fed.  644,  7  C.  C.  A.  412,  24  L.  R.  A. 
776. 

Other  adequate  remedies  generally  see 
supra,  II,  B,  4. 

96.  Alahania. —  Little  Warrior  Coal  Co.  v. 
Hooper,  105  Ala.  665.  17  So.  118;  Roman  v. 
Woolfolk.  98  Ala.  219,  13  So.  212. 

MflZio.— Hall  r.  Nieukirk,  12  Ida.  33.  85 
Pac.  485. 

Illinois. —  Wheeler  v.  Pullman  Iron,  etc., 
Co.,  143  111.  197,  32  N.  E.  420,  17  L.  R.  A. 
818;  Black  Diamond  Co.  r.  Waterloo.  62  111. 
App.  206. 

Kansas. —  Fluker  t*.  Emporia  Citv  R.  Co.. 
48  Kan.  577,  30  Pac.  18. 

Maryland. —  Callawav  r.  Powhatan  Imp. 
Co.,  95  Md.  177,  52  Atl.  916. 

Nebraska. —  Ponca  Mill  Co.  v.  Mikesell.  55 
Nebr.  98,  75  N.  W.  46. 

Nov  Jersey. —  Sternberg  WolfT.  56  N.  J. 
Eq.  555,  42  Atl.  1078;'  Edison  r.  Edison 
United  Phonograph  Co.,  52  N.  J.  Eq.  620, 
29  Atl.  195.  A  receiver  of  a  corporation  will 
not  be  appointed  at  suit  of  the  holders  of 
less  than  one  quarter  of  the  stock:  it  not 
being  insolvent,  the  fraudulent  procurement 
of  proxies  by  which  it  is  alleged  defendants 
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is  invoked  upon  its  general  equity  powers,  but  also  where  it  is  acting  upon  statu- 
tory grounds  and  where  its  powers  have  been  extended  by  legislation  with  refer- 
ence to  the  winding  up  of  corporations/^  and  when  there  is  no  reason  shown  why 
the  corporation  itself  could  not  wind  up  its  affairs  if  a  majority  think  it  advis- 
able/^ or  that  the  interests  of  the  majority  of  the  stock-holders  would  be  sub- 
served by  winding  up  the  concern  at  the  suit  of  a  complaining  stock-holder/^ 

e.  Limitations  and  Exceptions  to  Rule  —  (i)  In  General.  But  the  rule 
that  a  receiver  will  not  ordinarily  be  appointed  at  the  instance  of  stock-holders 
is  not  without  hmitation  or  exception.  The  authorities  are  sometimes  to  be 
reconciled  upon  the  theory  that  the  receivership  is  not  for  the  purpose  of  working 
a  dissolution  of  the  corporation,  but  is  merely  to  preserve  the  property  intact/ 


obtained  control  being  denied,  and  there  be- 
ing little  evidence  of  it,  and  an  arrangement 
being  agreed  to  by  wbich  time  of  maturity  of 
obligations  of  the  corporation,  collateral  for 
which  complainants  apprehend  may  be  sacri- 
ficed by  enforcement  thereof,  shall  be  ex- 
tended till  after  change  in  control  of  the  cor- 
poration may  be  made,  if  the  stock-holders  so 
desire.  Stokes  v.  Knickerbocker  Inv.  Co.,  70 
N.  J.  Eq.  518,  61  Atl.  736. 

Ohio. —  Straman  v.  North  Baltimore  Water- 
Works  Co.,  8  Ohio  Cir.  Ct.  89,  4  Ohio  Cir. 
Dec.  339. 

Texas. —  Espuela  Land,  etc.,  Co.  v.  Bindle, 
5  Tex.  Civ.  App.  18,  23  S.  W.  819. 

United  States. —  Taylor  v.  Decatur  Min- 
eral, etc.,  Co.,  112  Fed.  449;  North  American 
Land,  etc.,  Co.  v.  Watkins,  109  Fed.  101,  48 
C.  C.  A.  254;  Republican  Mountain  Silver 
Mines  v.  Brown,  58  Fed.  644,  7  C.  C.  A.  412, 
24  L.  E.  A.  776;  Hardee  v.  Sunset  Oil  Co., 
56  Fed.  51. 

See  also  Cokporations,  10  Cyc.  969. 

Refusal  to  appear  in  suit. —  Hutchinson  v. 
American  Palace-Car  Co.,  104  Fed.  182,  hold- 
ing that  a  court  of  equity  in  the  domicile  of 
a  corporation  would  not  appoint  a  receiver 
therefor  on  a  bill  filed  by  minority  stock- 
holders, to  the  end  that  such  receiver  may 
appear  and  represent  the  corporation  in  liti- 
gation instituted  by  complainants  in  a  court 
of  another  district  to  which  the  corporation 
was  a  necessary  party  and  in  which  it  had 
refused  to  appear  in  accordance  with  a  vote 
of  a  majority  of  its  stock-holders. 

.  Mere  apprehension  on  the  part  of  the  corn- 
plainant  that  a  suit  brought  by  the  corpora- 
tion against  an  officer  will  not  be  diligently 
prosecuted,  owing  to  the  relations  of  the  par- 
ties, will  not  warrant  the  appointment  of  a 
receiver  to  take  charge  of  such  suit,  where 
no  laches  on  the  part  of  the  corporation  is 
shown.  Griffing  v.  A.  A.  Griffing  Iron  Co., 
96  Fed.  577. 

Exclusion  from  profits. —  To  make  a  prima 
facie  showing  of  a  right  to  share  in  the 
profits  of  the  concern  and  a  denial  of  such 
right  by  the  persons  in  actual  control  is  not 
sufficient,  because  for  wrongs  of  this  character 
the  ordinary  remedies  administered  by  the 
courts  will  furnish  ample  relief.  Belding  v. 
Washington  Cornice  Co.,  36  Wash.  549,  79 
Pac.  37;  Ridnath  v.  Sans  Foil,  etc.,  Ferry, 
etc.,  Co.,  26  Wash.  427.  67  Pac.  229. 

Failure  to  file  certificate  and  refusal  to 
permit  stock  to  be  voted. —  In  Thalmann  v. 
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HofTman  House,  27  Misc.  (N.  Y.)  140,  58 
N.  Y.  Suppl.  227,  it  was  held  that  the  fact 
that  a  certificate  showing  an  increase  of 
stock  was  not  filed  as  required  by  law  was 
not  cause  for  the  appointment  of  a  receiver 
pending  a  suit  against  the  corporation  and 
its  directors  for  an  accounting  for  the  al- 
leged overissue  of  stock,  there  being  no  evi- 
dence that  the  failure  was  to  accomplish  a 
wrongful  purpose,  and  that  the  fact  that 
the  directors  refused  to  permit  a  pledgee  of 
stock  to  vote  it,  although  it  stood  in  his 
name,  was  not  a  ground  for  the  appointment 
of  a  receiver,  pending  a  proceeding  to  de- 
clare the  election  of  the  directors  void,  the 
proof  failing  to  show  that  the  refusal  was 
through  any  corrupt  motive. 

97.  Posner  v.  Southern  Exhaust,  etc..  Pipe 
Co.,  109  La.  658,  33  So.  641;  Callaway  t'. 
Powhatan  Imp.  Co.,  95  Md.  177,  52  Atl.  916; 
Ponca  Mill  Co.  v.  Mikesell,  55  Nebr.  98,  75 
N.  W.  46 ;  Columbia  Nat.  Sand  Dredging  Co. 
V.  Washed  Bar  Sand  Dredging  Co.,  136  Fed. 
710;  North  American  Land,  etc.,  Co,  v.  Wat- 
kins,  109  Fed.  101,  48  C.  C.  A.  254  (holding 
that  a  statutory  provision  authorizing  an 
appointment  of  a  receiver  at  the  instance  of 
a  stock-holder  or  creditor  "  when  the  direct- 
ors or  other  officers  of  the  corporation  are 
jeopardizing  the  rights  of  stockholders  or 
creditors  by  grossly  mismanaging  the  busi- 
ness or  by  committing  acts  ultra  vires,"  etc., 
could  not  be  intended  to  enable  a  minority 
stock-holder  to  obtain  a  receiver  so  as  to 
enforce  his  views  of  the  management  and 
policy  to  be  pursued)  ;  Clark  v.  National 
Linseed  Oil  Co.,  105  Fed.  787,  45  C.  C.  A. 
53. 

98.  Rumney  v.  Detroit,  etc..  Cattle  Co.,  116 
Mich.  640,  74  N.  W.  1043. 

Where  the  articles  of  association  between 
the  members  of  a  corporation  provide  the 
manner  in  which  the  business  shall  be  wound 
up,  and  no  reason  is  shown  why  the  mode 
specified  cannot  be  adopted,  a  receiver  cannot 
be  appointed  on  demand  of  one  of  the  mem- 
bers who  is  dissatisfied  with  the  action  of  the 
majority.  Pringle  v.  Eltringham  Constr.  Co., 
49  La.  Ann.  301,  21  So.  515. 

99.  Rumney  t".  Detroit,  etc..  Cattle  Co., 
116  Mich.  640,  74  N.  W.  1043. 

1.  See  supra,  U,  C,  1;  and  the  cases  cited 
infra,  this  note. 

The  appointment  in  such  cases  is  not 
necessarily  to  dissolve  the  corporation,  nor 
will  it  necessarily  result  in  its  extinction. 
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and  to  this  extent,  to  say  nothing  here  of  statutory  provisions  under  which  the 
general  rule  is  modified/  it  has  been  recognized  that  facts  may  arise  which  would 
justify  the  appointment  of  a  temporary  receiver,  even  v/hen  the  court  cannot 
liquidate  the  affairs  of  the  corporation,  and  when  the  corporation  is  a  going  con- 
cern,^ and  that  if  on  the  application  of  a  stock-holder  for  other  equitable  relief 
it  should  be  made  clearly  to  appear  that  the  appointment  of  a  receiver  is  neces- 
sary to  effect  the  purpose  of  the  action,  the  court  would  have  power  to  make 
such  appointment.* 


The  property  and  assets  of  the  corporation 
which  are  being  dissipated  and  fraudulently 
absorbed  will  be  preserved  and  rightfully  ap- 
plied under  the  supervision  of  the  court,  and 
may  be  restored  to  the  officers  of  the  corpora- 
tion when  there  has  been  a  change  of  officers, 
or  when  it  is  deemed  prudent  and  safe  to 
restore  the  property  and  affairs  of  the  cor- 
poration to  its  duly  constituted  officers.  Hall 
V.  Nieukirk,  12  Ida.  33,  85  Pac.  485  (holding 
that  unless  the  court  so  directs  the  corpora- 
tion is  not  dissolved  and  the  appointment 
may  be  made  'pendente  lite)  ;  Supreme  Sit- 
ting O.  I.  H.  V.  Baker,  134  Ind.  293,  33 
E.  1128,  20  L.  R.  A.  210;  In  re  Lewis, 
52  Kan.  660,  35  Pac.  287  [distinguishing  In 
re  French  Bank  Case,  53  Cal.  495,  in  that  the 
statutes  in  these  two  states  differed,  that  in 
California  providing  that  a  receiver  could 
be  appointed  only  in  a  pending  action  or  as 
an  auxiliary  rem.edy]  ;  State  v.  Silver  Bow 
County  Second  Judicial  Dist.  Ct.,  22  Mont. 
220,  5'6  Pac.  219;  State  v.  Silver  Bow-  County 
Second  Judicial  Dist.  Ct..  15  Mont.  324,  39 
Pac.  316,  48  Am.  St.  Pep.  682,  27  L.  P.  A. 
392  [distinguishing  In  re  French  Bank  Case, 
supra,  in  that  the  appointment  there  operated 
as  a  dissolution,  and  also  in  that  the  action 
there  was  against  the  corporation  only  while 
in  the  case  at  bar  the  managing  officers  of 
the  corporation  are  joined  as  defendants,  and 
their  unlawful  acts  are  sought  to  be  set 
aside,  and  their  future  wrongful  conduct 
enjoined] ;  Aiken  v.  Colorado  River  Irr.  Co., 
72  Fed.  591  [distinguishing  In  re  French 
Bank  Case,  supra,  in  that,  as  afterward  said 
in  People's  Home  Sav.  Bank  v.  San  Fran- 
cisco Super.  Ct.,  103  Cal.  27,  36  Pac.  1015, 
all  that  was  decided  in  that  case  was  that 
a  court  of  equity  has  no  jurisdiction,  in  a 
suit  by  a  private  person  against  the  cor- 
poration alone,  to  appoint  a  receiver  to  wind 
up  its  business,  the  practical  effect  of  such 
a  decree  being  a  dissolution  of  the  corpora- 
tion, a  result  which,  it  was  held,  could  be 
accomplished  only  at  the  suit  of  the  state, 
while  that  an  action  might  be  maintained 
against  the  directors  in  a  proper  case  was 
conceded].  See  also  Wallace  r.  Pierce-Wal- 
lace Pub.  Co.,  101  Iowa  313,  70  N.  W.  216, 

63  Am.  St.  Rep.  389,  38  L.  R.  A.  122:  French 
r.  Gifford,  30  Iowa  148.  And  see  infra,  II, 
C.  4,  c.  (TI)  ;  II,  C,  5. 

2.  See  infra,  IT,  C,  4,  (ii)  ;  TI,  C,  5. 

3.  See  Original  Vienna  Bakery,  etc.,  Co. 
V.  Heissler,  50  111.  App.  406;  Richardson  V. 
Clinton  Wall  Trunk  Mfg.  Co.,  181  Mass.  580, 

64  N.  E.  400;  State  v.  Silver  Bow  County 
Second  Judicial  Dist.  Ct.,  22  Mont.  220,  56 


Pac.  219;  Sternberg  v.  Wolff,  56  N.  J.  Eq. 
555,  42  Atl.  1078. 

4.  Montana, —  State  v.  Silver  Bow  County 
Second  Judicial  Dist.  Ct.,  15  Mont.  324,  39 
Pac.  316,  48  Am.  St.  Rep.  682,  27  L.  R.  A. 
392. 

Nebraska. —  Ponca  Mill  Co.  v.  Mikesell,  55 
Nebr.  98,  75  X.  W.  46. 

Neio  Jersey. —  Avery  v.  Blees  Mfg.  Co.,  27 
N.  J.  Eq.  412. 

New  York. —  Blatchford  v.  Ross,  54  Barb. 
42,  5  Abb.  Pr.  N.  S.  434,  37  How.  Pr.  110, 
which  was  a  suit  to  enjoin  a  company  and 
its  officers  from  merging  with  another  com- 
pany into  a  new  company,  and  an  injunction 
having  been  granted  as  to  property  not  al- 
ready turned  over  to  the  new  concern,  it  was 
held  that  in  the  condition  in  which  the 
company  was  placed  the  appointment  of  a 
receiver  w^as  proper, 

Ohio. —  Cincinnati,  etc.,  R.  Co.  v.  Duck- 
worth, 2  Ohio  Cir.  Ct.  518,  1  Ohio  Cir.  Dec. 
618  (where  it  is  said  that  if  it  should  be 
manifest,  in  a  suit  to  enjoin  certain  illegal 
acts  on  the  part  of  the  contractors,  that  un- 
less the  property  were  placed  in  the  hands 
of  an  officer  of  the  court  it  would  be  fraudu- 
lently and  instantly  disposed  of  by  them,  it 
would  seem  to  be  a  denial  of  justice  to  re- 
fuse it  relief)  ;  North  l^'airmont  Bldg.,  etc., 
Co.  V.  Rehn,  8  Ohio  S.  &  C.  PI.  Dec.  594, 
6  Ohio  N.  P.  185. 

Washington.—-  Cameron  v.  Groveland  Imp. 
Co.,  20  Wash.  169,  54  Pac.  1128,  72  Am.  St. 
Rep.  26. 

ivisconsin. —  Havwood  v.  Lincoln  Lumber 
Co.,  64  Wis.  639,  26  N.  W.  184. 

United  States. —  Union  Trust  Co.  r.  Illinois 
Midland  R.  Co.,  117  U.  S.  434,  6  S.  Ct.  809, 
29  L.  ed.  963  (as  to  the  sufficiency  of  the 
equity  of  a  bill  alleging  in  effect  that  one 
of  plaintiffs  was  the  largest  stock-holder  of 
several  companies  which  had  been  combined 
into  the  corporation  as  afterward  established, 
that  his  co-plaintiffs  were  judgment  creditors 
of  one  of  such  companies  with  judgments  un- 
satisfied ;  setting  out  the  precarious  condition 
of  all  the  property  of  the  present  company 
and  the  necessity  of  a  receiver  in  the  interest 
of  all  the  creditors  in  nil  the  combined  prop- 
erty to  prevent  a  levy  upon  the  pro]->erty. 
with  a  prayer  for  judicial  ascortainment  and 
marshaling  of  the  debts  of  all  the  corpora- 
tions and  for  ]iro]')er  payments  and  adjust- 
ments to  and  with  creditors)  ;  Aiken  r.  Col- 
orado River  Trr.  Co.,  72  Fed.  501:  Earle  P. 
Seattle,  etc.,  K.  Co.,  56  Fed.  909  (where,  in 
a  suit  by  common  stock-holders  aafninst  an 
insolvent  corporation  and  its  m a nasring  officers 
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(ii)  Fraud  Ultra  Vires  and  Breach  of  Trust — (a)  In  General. 
And  so  it  is  held  that  such  temporary  receivership  may  be  created  where  the 
corporation  is  entirely  solvent,  yet  the  corporate  officers  by  mismanagement  or 
fraud  or  by  violation  of  the  charter  rights  of  the  minority  are  jeopardizing  the 
property.^  A  stock-holder  may  invoke  and  set  in  motion  the  plenary  and  far- 
reaching  powers  of  a  court  of  equity  to  investigate,  strike  down,  and  strip  of 
its  covering  any  act  of  the  corporation  to  which  he  belongs,  when  that  act  is 
tainted  with  fraud,  or  is  ultra  vires  or  illegal/  And  it  is  held  that  the  power 
to  appoint  a  receiver  of  corporate  property  at  the  instance  of  stock-holders 
is  inherent  in  a  court  of  equity  where  the  corporation  is  fraudulently  misman- 
aged by  the  officers  whereby  it  is  in  imminent  danger  of  insolvency,^  or  has  been 
rendered  insolvent  by  reason  of  such  mismanagement.^ 

(b)  Despoiling  One  Corporation  in  Interest  of  Another.  An  illusory  suit  in 
the  name  of  a  shareholder,  but  really  prosecuted  by  and  in  the  interest  of  a  rival 
and  competing  company,  cannot  be  maintained  for  the  purpose  of  dissolving 
or  restraining  another  association  or  company,  of  which  the  nominal  plaintiff 
may  be  a  member.^  But  a  receiver  may  be  appointed  over  a  corporation  to 
protect  it  from  destruction  at  the  instance  of  a  competing  corporation  which 
has  acquired  a  majority  of  the  stock  of  the  former  and  is  fraudulently  using  its 
power  to  finally  destroy  its  competitor,^^  or  to  otherwise  protect  the  assets  of 


and  agents,  facts  were  shown  to  justify  an 
accounting,  and  it  was  held  proper  to  take 
the  corporation  and  its  books  and  property 
into  the  custody  of  the  court  through  the 
medium  of  a  receivership). 

Past  misconduct  and  a  mere  apprehension 
based  thereon  of  future  misdoing  will  not, 
standing  alone,  justify  the  appointment. 
Original  Vienna  Bakery,  etc.,  Co.  v.  Heissler, 
50  111.  App.  406;  Kean  v.  Colt,  5  N.  J.  Eq. 
365;  Robison  v.  Cleveland  City  R.  Co.,  7 
Ohio  S.  &  C.  PL  Dec.  312,  5  Ohio  N.  P.  293; 
Brookshire  v.  Farmers'  Alliance  Exch.,  73 
S.  C.  131,  52  S.  E.  867. 

Where  there  are  no  officers  see  infra,  II, 
C,  5. 

5.  Cowan  v.  Pennsylvania  Plate  Glass  Co., 
184  Pa.  St.  1,  38  Atl.  1075;  Columbia  Nat. 
Sand  Dredging  Co.  v.  Washed  Bar  Sand 
Dredging  Co.,  136  Fed.  710,  as  where  the 
violation  of  the  charter  rights  of  the  minority 
consists  of  a  diversion  by  the  directors  of 
all  the  earnings  of  the  company  to  them- 
selves. 

To   prevent    disposition   of   property. — A 

stock-holder  and  creditor  is  entitled  to  an 
injunction  and  receiver  where  the  trustees 
have  undertaken  to  sell  to  a  new  company 
in  which  they  were  largely  interested  sub- 
stantially the  whole  property  of  the  corpora- 
tion. Such  transfer  is  in  violation  of  trust 
and  an  abuse  of  power  and  the  relief  is 
proper  without  regard  to  the  question  of 
fraudulent  intent  and  fraud  in  fact.  Abbot 
V.  American  Hard  Rubber  Co.,  33  Barb. 
(N.  Y.)  578. 

Inherent  power  to  wind  up. —  It  has  been 
held  that  in  case  of  fraud,  abuse  of  trust, 
etc.,  the  court  has  inherent  power  to  wind 
up  and  dissolve  the  corporation  at  the  suit 
of  a  single  stock-holder,  apparently  upon  the 
principle  that  the  purpose  of  the  corporation 
has  become  impossible  of  attainment.  ISIiner 
V.  Belle  Isle  Ice  Co.,  93  Mich.  97,  53  N.  W. 
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218,  17  L.  R.  A.  412.  So  where  the  suit  is 
at  the  instance  of  the  owners  of  a  great 
majority  of  the  stock,  this  inherent  power  has 
been  held  to  exist.  Arents  v.  Blackwell's 
Durham  Tobacco  Co.,  101  Fed.  338. 

6.  Du  Puy  V.  Baltimore  City  Transp.,  etc., 
Co.,  82  Md.  408,  33  Atl.  889,  34  Atl.  910; 
Frostburg  Bldg.  Assoc.  v.  Stark,  47  Md.  338; 
Fisher  v.  Concord  R.  Co.,  50  N.  H.  200  (where 
the  dominion  of  the  directors  arose  through 
fraud,  intimidation,  and  corruption,  and 
where  they  pervert  the  corporate  power  and 
personal  trust,  the  court  holding  that  in  such 
a  case  it  is  no  justification  or  extenuation 
that  no  loss  had  happened)  ;  Aiken  V.  Col- 
orado River  Irr.  Co.,  72  Fed.  591. 

7.  Cameron  v.  Groveland  Imp.  Co.,  20 
Wash.  169,  54  Pac.  1128,  72  Am.  St.  Rep. 
26,  in  a  suit  for  an  accounting. 

Necessity. —  But  the  complainant  in  such 
a  suit  must  show  that  the  business  of  the 
corporation  is  being  diverted  from  the  pur- 
poses for  which  the  corporation  was  organ- 
ized, that  its  property  is  in  danger  of  being 
wasted,  destroyed,  or  removed  from  the  juris- 
diction of  the  court,  or  that  there  is  no 
competent  person  entitled  to  manage  the  busi- 
ness or  hold  the  property  pending  the  litiga- 
tion. Belding  W^ashington  Cornice  Co.,  36 
Wash.  549,  79  Pac.  37 :  Ridpath  v.  Sans  Poll, 
etc.,  Ferry,  etc.,  Co.,  26  Wash.  427,  67  Pac. 
229. 

8.  U.  S.  Shipbuilding  Co.  v.  Conklin,  126 
Fed.  132,  60  C.  C.  A.  680.  See  also  infra, 
II,  C,  4,  c,  (u). 

9.  Belmont  v.  Erie  R.  Co.,  52  Barb.  (N.  Y.) 
637 ;  Waterbury  v.  Merchants'  Union  Express 
Co.,  50  Barb.  (N.  Y.)  157. 

10.  Davis  V.  U.  S.  Electric  Power,  etc.,  Co., 
77  Md.  35,  25  Atl.  982. 

One  monopoly  as  against  another. —  In 
Kuhn  V.  Woolson  Spice  Co.,  10  Ohio  S.  &  C. 
PI.  Dec.  292,  8  Ohio  N.  P.  686,  it  was  held 
that  equity  would  not  lend  its  aid  to  one 
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one  corporation  whose  officers  or  directors,  occupying  the  same  position  in  another 
corporation,  are  wasting  the  former's  assets  in  the  interest  of  the  latter.^^ 

(c)  Under  Statutory  Provisions,  Under  various  statutory  provisions  the 
appointment  of  a  receiver  is  authorized  when  the  directors  or  officers  are  jeop- 
ardizing the  rights  of  stock-holders  or  creditors  by  mismanagement,  ultra  vires  acts, 
waste,  or  misappUcation  of  assets;  and  when  the  charter  rights  of  the  minority 
stock-holders  are  violated, or  when  the  corporation  is  insolvent,  or  is  in  immi- 
nent danger  of  insolvency,  has  been  dissolved,  or  has  forfeited  its  corporate  rights, 
under  such  provisions  conduct  such  as  that  just  mentioned  is  taken  to  justify  the 
order.^* 


monopoly  as  against  another  monopoly,  or  in- 
terfere with  the  laws  of  trade  permitting 
one  party  to  drive  another  out  of  business 
by  underselling  him. 

Proceeding  against  wrong  corporation. — A 
receiver  cannot  be  appointed  for  a  corpora- 
tion which  owns  the  stock  of  another  cor- 
poration, on  the  ground  of  mismanagement 
and  waste  by  the  latter  corporation.  The 
mismanagement  must  be  of  the  affairs  of  the 
corporation  of  which  a  receiver  is  sought. 
O'Connor  v.  Long  Island  Traction  Co.,  15 
Misc.  (N.  Y.)  50i,  37  N.  Y.  Suppl.  953. 

11.  Hazzard  v.  Credit  Mobilier,  11  Fed. 
Cas.  No.  6,289,  7  Reporter  360,  6  Wkly.  Notes 
Cas.  (Pa.)  417,  where  it  appeared  that  cer- 
tain persons  were  directors  in  two  corpora- 
tions, one  of  Avhich  was  plaintiff  and  the 
other  defendant  in  a  pending  action  on  a 
promissory  note ;  that  the  interest  of  such 
directors  was  greater  in  defendant  than  in 
plaintiff  companj^;  that  they  had  been  en- 
joined on  a  bill  filed  against  them  and  both 
companies  by  stock-holders  of  plaintiff  com- 
pany, from  surrendering-  or  canceling  the 
note;  and  that  the  directors  were  about  to 
discontinue  action  on  said  note  and  that  a 
new  action  would  be  barred  by  the  statute 
of  limitations,  and  a  receiver  was  appointed 
with  authority  to  carry  on  the  action. 

12.  See  the  statutes  of  the  several  states. 
And  see  Bartlett  v.  Fourton,  115  La.  26,  38 
So.  882;  Posner  v.  Southern  Exhaust,  etc., 
Pipe  Co.,  109  La.  658,  33  So.  641  (holding 
that  a  receiver  will  not  be  appointed,  on  the 
ground  that  officers  and  directors  were  mis- 
managing the  affairs  of  the  corporation,  in 
that  they  had  created  a  surplus  fund  and 
had  invested  the  same,  where  the  volume  of 
the  business  annually  renders  some  surplus 
necessary,  and  prior  to  the  date  of  the  suit 
plaintiff  had  not  objected  to  the  management 
in  such  a  way  as  to  enable  him  to  obtain  a 
distribution  of  the  funds)  ;  Davies  v.  Monroe 
Waterworks,  etc.,  Co.,  107  La.  145,  31  So. 
694;  Sincer  v.  Alverson,  51  La.  Ann.  955,  25 
So.  650;  North  American  Land,  etc.,  Co.  V. 
Watkins,  109  Fed.  101,  48  C.  C.  A.  254 
(under  the  statute  in  Louisiana  which  pro- 
vides for  the  appointment  at  the  instance 
of  stock-holders  and  creditors  upon  such 
grounds) . 

13.  See  supra,  II,  C,  3,  c,  (ii). 

14.  7da7/o.— Hall  v.  Nieukirk,  12  Ida.  33, 
85  Pac.  485;  Gibbs  v.  Morgan,  9  Ida.  100, 
72  Pac.  733. 

Kansas. —  In  re  Lewis,  52  Kan.  660,  35 


Pac.  287,  holding  that  under  such  provision 
a  receiver  may  be  appointed  at  the  suit  of 
stock-holders,  where  the  officers  and  directors 
have  conspired  to  divert  its  business  to  an- 
other company,  dissipate  its  funds,  and  apply 
its  assets  to  the  individual  benefit  of  such 
officers. 

Montana. —  State  v.  Silver  Bow  Countv 
Second  Judicial  Dist.  Ct.,  15  Mont.  324,  39 
Pac.  316,  48  Am.  St.  Rep.  682,  27  L.  R.  A. 
392. 

Neio  Jersey. —  In  this  state,  under  a  stat- 
ute providing  for  the  administration  of  the 
assets  of  an  insolvent  corporation,  the  ap- 
pointment of  a  receiver  does  not  follow  as 
a  matter  of  course  upon  a  decree  declaring 
the  company  insolvent.  Nichols  v.  Perry 
Patent  Arm  Co.,  11  N.  J.  Eq.  126;  Oakley 
V.  Paterson  Bank,  2  N.  J.  Eq.  173.  And  the 
exercise  of  the  power  to  its  full  extent  ex- 
tinguishes a  mere  manufacturing  or  mercan- 
tile corporation  completely  and  forever.  At- 
lantic Trust  Co.  V.  Consolidated  Electric 
Storage  Co.,  49  N.  J.  Eq.  402,  23  Atl.  934. 

South  Dakota. —  Glover  v.  Manila  Gold 
Min.,  etc.,  Co.,  19  S.  D.  559,  104  N.  W.  261 
[distinguishing  Dudley  v.  Dakota  Hot  Springs 
Co.,  11  S.  D.  559,  564,  79  N.  W.  839,  1127, 
in  that  there  was  no  allegation  of  insolvency 
or  danger  of  imminent  insolvency]  (holding 
that  the  corporation  was  entitled  through 
plaintiff  to  the  relief  to  prevent  a  forfeiture 
of  its  property  where  the  officers  and  direct- 
ors in  pursuance  of  their  plan  to  unlawfully 
and  fraudulently  render  the  corporation's 
stock  practically  worthless  are  acting  to  the 
end  that  assessment  work  might  not  be  prose- 
cuted on  the  company's  mining  claims  which 
was  essential  to  a  compliance  with  the  law 
in  order  to  prevent  a  forfeiture  of  the  com- 
pany's rights)  ;  Kellv  r.  Fargo  Mercantile 
Co.,  16  S.  D.  73,  91  N.  W.  350  (holding  that 
under  such  a  statute  a  receiver  pendente  lite 
cannot  be  appointed,  where  the  complaint 
stated  that  the  corporation  had  been  transact- 
ing a  successful  business  and  the  proof  did 
not  show  danger  of  insolvency)  :  Gates  V. 
McGee,  15  S.  D.  247,  88  N.  W.*  115. 

Washington. —  Cameron  v.  Groveland  Imp. 
Co.,  20  Wash.  169,  54  Pac.  1128,  72  Am.  St. 
Rep.  26. 

West  Virginia.— Code  (1906),  §  2286, 
provides  a  receiver  may  be  appointed  when 
the  corporation  expires  or  is  dissolved, 
or  before  its  expiration  or  dissolution,  upon 
sufficient  cause  being  shown,  under  which  it 
was  held  that  where  a  building  association 
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4.  At  Suit  of  Creditors  —  a.  In  General.  A  receiver  of  a  corporation  will 
not  be  appointed  ordinarily  unless  the  same  relief  would  be  given  against 
individuals.^'' 

b.  Failure  or  Refusal  to  Pay  Debts.  The  mere  failure  or  refusal  of  a  cor- 
poration to  pay  its  debts  is  not  of  itself  sufficient  to  justify  an  application  by 
a  creditor  for  a  receiver/^  certainly  not  if  the  corporation  is  solvent/^  or  is  a  going 
concern  running  harmoniously  and  with  its  whole  machinery  intact,  even  though 
there  is  an  allegation  of  insolvency/^  and  even  though,  under  such  circumstances, 
other  creditors  may  be  proceeding  to  collect  their  claims  through  the  ordinary 
course  of  judgments  and  execution/^ 

e.  Simple  Contract  and  Judgment  Creditors  —  (i)  In  General.  The  mere 
fact  that  a  plaintiff  is  a  creditor  is  no  reason  for  the  appointment  of  a  receiver, 
as  his  remedy  at  law  is  adequate.^*^  A  simple  contract  creditor  without  any 
interest  in  or  hen  upon  the  property,  generally  speaking,  has  no  right  to  the 
aid  of  a  court  of  equity  to  take  charge  of  assets  of  a  corporation  for  the  purpose 


for  several  years  failed  to  keep  accounts  of 
its  business,  and  finally  transferred  the  busi- 
ness and  property  to  a  corporation  as  trus- 
tee, wliose  president  was  a  surety  on  the  bond 
of  the  defaulting  treasurer  of  the  building 
association,  the  appointment  of  a  special  re- 
ceiver was  within  the  discretion  of  the  trial 
court.  Lamp  v.  Homestead  Bldg.  Assoc.,  62 
W.  Va.  56,  57  S.  E.  249. 

Appointment  as  ultimate  relief. —  On  the 
other  hand  it  is  held  that  a  statute  authoriz- 
ing the  appointment  of  a  receiver  when  a  cor- 
poration is  insolvent  or  in  imminent  danger 
of  insolvency  does  not  make  such  insolvency 
or  danger  thereof  a  cause  of  action  and  does 
not  entitle  a  stock-holder  to  the  appointment 
of  a  receiver  if  he  does  not  show  a  cause  of 
action  against  the  corporation  independently 
of  the  receivership  as  well  as  that  the  cor- 
poration is  insolvent  or  in  imminent  danger 
thereof  and  that  his  interest  as  such  stock- 
holder requires  the  appointment  to  be  made. 
People's  Inv.  Co.  v.  Crawford,  (Tex.  Civ.  App. 
1898)  45  S.  W.  738.  See  also  Murray  v. 
Los  Angeles  County  Super.  Ct.,  129  Cal.  628, 
62  Pac.  191;  In  re  French  Bank  Case,  53  Cal. 
495,  which  cases,  in  affirming  the  doctrine 
that  the  winding  up  of  a  corporation  at  the 
suit  of  an  individual  must  be  authorized  by 
statute,  and  that  the  appointment  at  the 
suit  of  an  individual  is  tantamount  to  a 
dissolution,  and  that  the  statute  authorizing 
the  appointment  of  a  receiver  in  the  ease  of 
an  insolvent  corporation  does  not  authorize 
the  dissolution  of  a  corporation  at  the  suit 
of  a  private  party,  would  seem  to  be  in 
accord  with  and  to  go  no  further  than  Peo- 
ple's Inv.  Co.  V.  Crawford,  supra.  And  see, 
generally,  the  cases  cited  supra,  II,  C,  1. 

Appointment  necessary  to  secure  ample 
justice. —  Under  a  statute  in  Indiana  which 
authorized  the  appointment  of  a  receiver 
whenever  it  was  necessary  to  secure  ample 
justice  to  the  parties,  it  was  held  that  a 
receiver  of  a  corporation  might  be  appointed 
in  a  suit  by  a  stock-holder,  upon  the  ground 
that  the  directors  had  allowed  the  property  to 
become  unproductive.  Wavne  Pike  Co.  v, 
Hammons,  129  Ind.  368,  27  N.  E.  487. 

15.  Barber  r.  International  Co.  of  Mexico, 

[11,  C,  4,  a] 


73  Conn.  587,  48  Atl.  758;  Pond  v.  Framing- 
ham,  etc.,  R.  Co.,  130  Mass.  194. 

Condemnation  and  sale  of  property. —  Or- 
dinarily a  creditor's  interest  is  best  served 
by  the  condemnation  and  sale  of  his  debtor's 
property  and  its  appropriation  to  the  pay- 
ment of  his  claims.  This  at  least  is  the  only 
legal  ground  upon  which  creditors  of  a 
private  business  corporation  can  ask  that 
property  be  taken  from  the  possession  of  its 
owner  and  placed  in  the  hands  of  a  receiver. 
Etowah  Min.  Co.  v.  Wills  Valley  Min.,  etc., 
Co.,  106  Ala.  492,  17  So.  522,  holding  further 
that  the  creditors  of  such  a  corporation  can- 
not invoke  the  power  of  a  chancery  court  to 
remove  a  trustee  to  whom  the  corporation 
has  conveyed  its  assets  for  the  benefit  of  its 
creditors,  and  to  supplant  him  with  a  receiver 
for  the  purpose  of  indefinitely  continuing  the 
business  until  the  creditors  are  paid  out  of 
the  income,  and  not  merely  for  the  purpose  of 
holding  the  assets  pendente  lite  for  the  re- 
moval of  the  trustee. 

16.  Brenton  v.  Peck,  39  Tex.  Civ.  App.  224, 
87  S.  W.  898.  See  also  Sage  v.  Memphis, 
etc.,  B.  Co.,  125  U.  S.  361,  8  S.  Ct.  887,  31 
L.  ed.  694. 

17.  Brenton  v.  Peck,  39  Tex.  Civ.  App.  224, 
87  S.  W.  898,  where  it  is  said  that  if  a  cred- 
itor of  a  solvent  concern  which  has  purposely 
refused  to  sell  its  property  at  prevailing 
prices  and  thus  meet  its  obligations  chooses 
to  proceed  by  judgment  and  execution,  he 
ought  not  to  be  stayed  at  the  suit  of  another 
creditor  merely  because  defendant  concern 
has  not  the  cash  to  meet  its  obligations;  that 
if  such  were  the  case,  a  real  estate  corpora- 
tion, with  holdings  worth  millions,  ^nd  with 
debts  paltry  in  amount  as  compared  to  its 
holdings,  coulu  be  placed  in  the  hands  of  a 
receiver. 

18.  Moss  Nat.  Bank  r.  Lakeside  Co.,  19 
Ohio  Cir.  Ct.  365,  10  Ohio  Cir.  Dec.  542. 

19.  Moss  Nat.  Bank  i\  Lakeside  Co.,  \% 
Ohio  Cir.  Ct.  365,  10  Ohio  Cir.  Dec.  542; 
Brenton  v.  Peck,  39  Tex.  Civ.  App.  224,  87 
S.  W.  898. 

20.  Rainey  p.  Freeport  Smokeless  Coal,  etc., 
Co.,  58  W.  Va.  424,  52  S.  E.  528.    See  also, 

generally,  supra,  II,  B,  4. 
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of  applying  them  to  the  payment  of  its  debts  until  it  appears  that  he  has  exhausted 
his  remedies  at  law,  chief  among  which  is  the  recovery  of  a  judgment  at  law  and 
a  return  of  an  execution  on  the  same  unsatisfied  in  whole  or  in  part,^^  and  where 
the  corporation  itself  does  not  consent  to  such  appointment.^^  And  a  receiver 
should  not  be  appointed  at  the  instance  of  such  a  party  merely  to  prevent  the 
corporation  from  disposing  of  its  unencumbered  property  and  upon  the  theory 
that  such  conduct  will  put  it  beyond  its  power  to  resort  to  such  property  to 
satisfy  the  judgment  which  is  sought  upon  an  unsecured  debt.^'^ 

(ii)  Insolvency  "^"^ — (a)  In  General.  In  the  absence  of  statute  a  receiver 
cannot  be  appointed  for  a  corporation  at  the  suit  of  creditors  holding  mere  legal 
claims  not  reduced  to  judgment  or  secured  by  any  direct  lien  merely  upon  the 


Enforcement  of  stock-holders'  liability  see 

Corporation,  10  Cyc.  730  et  seq. 

21.  Alabama. — Smitli-Dimmick  Liunber  Co. 
V.  Teague,  119  Ala.  385,  24  So.  4. 

loiva. —  Smith  v.  Sioux  City  Nursery,  etc., 
Co.,  109  Iowa  51,  79  N.  W.  457. 

Minnesota. —  Klee  v.  E.  H.  Steele  Co.,  60 
Minn.  355,  62  N.  W.  399. 

Nebraska. —  Mann  v.  German- American  Inv. 
Co.,  70  Nebr.  454,  97  N.  W.  600. 

New  York. —  Lehigh  Coal,  etc.,  Co.  v.  New 
Jersey  Cent.  E.  Co.,  43  Hun  546;  Galwey  V. 
U.  S.  Steam  Sugar  Refining  Co.,  36  Barb. 
256  (under  the  statute,  in  a  case  not  falling 
within  other  statutory  provisions  permitting 
such  appointment)  ;  Dambman  i?.  Empire 
Mill,  12  Barb.  241. 

Ohio. —  North  Fairmount  Bldg.,  etc.,  Co.  V. 
Rehn,  8  Ohio  S.  &  C.  PI.  Dec.  594,  6  Ohio 
N.  P.  185. 

Tennessee. —  Slover  v.  Coal  Creek  Coal  Co., 
113  Tenn.  421,  82  S.  W.  1131,  106  Am.  St. 
Eep.  851,  68  L.  R.  A.  852,  holding  that  power 
of  the  court  cannot  be  invoked  in  behalf  of  a 
person  suing  in  tort  to  the  end  that  the  prop- 
erty may  be  held  and  managed  by  a  receiver 
to  await  the  decision  of  other  actions  growing 
out  of  the  same  occurrence  which  gave  rise 
to  complainant's  claim,  to  prevent  waste  of 
the  corporate  property  in  the  meantime  with 
a  view  of  having  it  ready  to  be  applied  in 
satisfaction  of  such  judgment  as  may  be  ob- 
tained in  the  actions  at  law. 

Texas. —  Brenton  v.  Peck,  39  Tex.  Civ.  App. 
224,  87  S.  W.  898. 

Wisconsin. —  Hinckley  v.  Pfister,  83  Wis. 
64,  53  N.  W.  21. 

United  States. —  Hollins  V.  Brierfield  Coal, 
etc.,  Co.,  L50  U.  S.  371,  14  S.  Ct.  127,  37 
L.  ed.  1113;  Learv  v.  Columbia  River,  etc., 
Nav.  Co.,  82  Fed.  775. 

See  also,  generally,  supra,  II,  B,  7,  c. 

Judgment  creditors. —  The  usual  remedy 
afforded  creditors  of  corporations  having 
judgments,  and  return  of  "  No  property 
found,"  is  to  apply  to  the  chancellor  for  a 
receiver,  who  shall,  under  direction  of  the 
court,  take  charge  of  the  property,  and  col- 
lect, by  suit  or  otlierwise,  tlie  ns'sets  of  the 
corporation.  Adler  r.  Milwaukee  Patent 
Brick  Mfg.  Co.,  13  Wis.  57,  receiver  in  suit 
by  judgment  creditor  on  behalf  of  himself  and 
all  other  creditors  to  collect  money  due  from 
stock-holders  for  subscription.  See  also  Efird 
r.  Piedmont  Land  Imp.,  etc.,  Co.,  55  S.  C.  78, 


32  S.  E.  758,  897.  And  for  collection  of 
subscriptions  to  stock  generally  see  Coepoea- 
TiONS,  10  Cyc.  653  et  seq. 

Nulla  bona  return  is  not  necessary  where 
the  facts  show  that  the  suing  out  of  an  execu- 
tion would  be  an  idle  ceremony  causing  use- 
less expense.  Sage  v.  Memphis,  etc.,  R.  Co., 
125  U.  S.  361,  8  S.  Ct.  8d7,  31  L.  ed.  694. 

Application  in  action  after  judgment. — 
Under  a  statute  in  Kansas,  a  judgment  cred- 
itor of  an  insolvent  corporation,  after  the 
return  of  execution  unsatisfied,  was  entitled 
to  apply  in  the  original  action  for  a  receiver 
and  the  remedy  was  preserved  for  the  benefit 
of  a  plaintiff  in  an  action  pending  at  the 
time  of  the  repeal  of  the  statute.  Consol- 
idated Barb  Wire  Co.  r.  Stevenson,  71  Kan. 
64,  79  Pac.  1085. 

Mismanagement. —  In  the  absence  of  alle- 
gation of  fraud  or  concealment,  the  fact  that 
a  corporation's,  affairs  have  been  improperly 
managed,  although  a  ground  for  complaint 
by  its  stock-holders,  furnishes  no  reason  for 
equitable  interference,  and  the  appointment 
of  a  receiver,  at  the  instance  of  general  cred- 
itors who  have  not  reduced  their  claims  to 
judgment.  Dodge  v.  Pyrolusite  Manganese 
Co.,  69  Ga.  665. 

22.  Leary  v.  Columbia  River,  etc.,  Nav. 
Co.,  82  Fed.  775. 

The  corporation  may  waive  the  objection 
that  the  complainants  are  simple  contract 
creditors  {In  re  Metropolitan  R.  Co.,  208 
U.  S.  90,  28  S.  Ct.  219,  52  L.  ed.  403;  Hol- 
lins V.  Brierfield  Coal,  etc.,  Co.,  150  U.  S. 
371,  14  S.  Ct.  127,  37  L.  ed.  1113;  Grand 
Trunk  R.  Co.  v.  Central  Vermont  R.  Co., 
85  Fed.  87 ) ,  as  by  not  objecting  and  acquiesc- 
ing (Brown  r.  Lake  Superior  Iron  Co.,  134 
U.  S.  530,  10  S.  Ct.  604,  33  L.  ed.  1021); 
and  the  decree  appointing  a  receiver  will  not 
be  set  aside  on  motion  of  a  creditor  whose 
judgment  was  entered  subsequent  to  the  ap- 
pointment, because  the  creditor  applying  for 
the  appointment  had  not  had  an  execution 
issued  and  returned  unsatisfied,  the  corpora- 
tion having  made  no  objection  (Enos  r.  New 
York,  etc.,'  R.  Co.,  103  Fed.  47). 

23.  International  Tru^=;t  Co.  r.  United 
Coal  Co.,  27  Colo.  246.  60  Pac.  621,  S3  Am. 
St.  Rep.'  59:  Young  r.  Rutan,  69  111.  App. 
513;  Pond  r.  Framinoliam,  etc.,  R.  Co..  130 
Mass.  104;  Adee  r.  Bigler,  81  N.  Y.  349. 

24.  No  dissolution  by  appointment  see 
Corporations,  10  Cyc.  1297. 
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ground  that  the  corporation  is  insolvent,^^  nor  will  an  allegation  of  fraud  obviate 
the  objection  which  is  raised  by  this  rule.^^  The  rule  is  enforced  in  the  federal 
courts  notwithstanding  a  different  practice  may  be  authorized  by  the  state 
statute.^^ 

(b)  Qualifications  and  Exceptions  —  (1)  In  General.  The  general  rule  that 
a  creditor  of  a  corporation  will  not  be  entitled  to  a  receiver  merely  on  the  ground 
of  insolvency  or  where  he  has  not  reduced  his  claim  to  a  judgment  and  procured 
a  return  of  execution  nulla  hona^^  is  subject  to  exceptions,  however.  Thus  it 
has  been  held  that  where  the  assets  of  an  insolvent  corporation  which  a  creditor 
is  entitled  to  have  applied  in  satisfaction  of  his  demands  will  probably  be  lost 
or  fraudulently  disposed  of  by  improvident  or  corrupt  officers  and  the  creditor 
has  no  adequate  remedy  at  law,  the  order  will  be  made.^^  So  where  liability  is 
admitted  and  defendant  had  executed  a  mortgage  to  secure  its  debts,  including 
that  of  the  complainant,  the  conditions  of  the  rule  of  equity  jurisdiction  requiring 
an  acknowledged  debt  or  one  established  by  judgment  and  an  interest  in  or 
lien  upon  the  property  are  sufficiently  complied  with.^^  And  a  bill  charging 
violation  of  trust,  conspiracy,  and  fraud  for  the  purpose  of  despoiling  defendant^ 
and  dissipation  and  concealment  of  its  assets,  does  not  come  within  the  rule  requir- 
ing judgment  and  execution  returned  unsatisfied.^^ 

(2)  Under  Statute  Making  Insolvency  Ground  For  Appointment.  Where 
the  statute  declares  that  a  receiver  may  be  appointed  for  a  corporation  which  is 
insolvent,  the  appointment  may  be  justified  at  the  instance  of  the  general  cred- 
itor without  judgment,  no  other  conditions  than  those  prescribed  by  the  statute 
being  necessary,^^  and  the  doctrine  that  where  there  is  a  complete  and  adequate 
remedy  at  law  a  receiver  should  not  be  appointed  does  not  apply. 

5.  Insolvent,  Dissolved,  or  Abandoned  Corporation  —  a.  Insolvency  in  Gen- 
eral. The  appointment  of  a  receiver  does  not  necessarily  follow  upon  the  insolv- 
ency of  a  corporation  and  will  not  be  made  unless  it  is  also  shown  that  loss  will 
ensue  to  the  parties  in  interest  if  the  persons  or  officers  in  the  present  control 
and  management  of  the  affairs  are  not  superseded. And  it  has  been  laid  down 
as  a  general  rule  that  insolvency  alone  will  not  authorize  the  appointment  of  a 
receiver  of  a  corporation  where  such  concfition  has  not  been  brought  about  by 


25.  California. —  Smith  v.  Los  Angeles 
County  Super.  Ct.,  97  Cal.  348,  32  Pac.  322; 
In  re  French  Bank  Case,  53  Cal.  495. 

Massachusetts. — Pond  v.  Framingham,  etc., 
R.  Co.,  130  Mass.  194. 

Missouri. —  Brown  V.  Home  Sav.  Bank,  5 
Mo.  App.  1. 

New  York. —  Ade.e  v.  Bigler,  81  N.  Y. 
349. 

Texas. — San  Antonio,  etc.,  R.  Co.  V.  Davis, 
(Civ.  App.  1895)  30  S.  W.  693. 

United  States. —  Hollins  v.  Brierfield  Coal, 
etc.,  Co.,  150  U.  S.  371,  14  S.  Ct.  127,  37 
L.  ed.  1113;  Jones  V.  Mutual  Fidelity  Co., 
123  Fed.  506. 

See  also,  generally.  Creditors'  Suits,  12 
Cyc.  6  et  seq. 
'26.  Adee  v.  Bigler,  81  N.  Y.  349. 

27.  Hollins  v.  Brierfield  Coal,  etc.,  Co.,  150 
U.  S.  371,  14  S.  Ct.  127,  37  L.  ed.  1113. 

28.  See  supra,  II,  B,  7,  c;  II,  C,  4,  c,  (i). 

29.  Kentucky  Racing,  etc.,  Assoc.  v.  Gal- 
breaith,  117  Ky.  66,  77  S.  W.  371,  25  Ky. 
L.  Rep.  1212. 

30.  Tompkins  Co.  v.  Catawba  Mills,  82  Fed. 
780. 

31.  Merchants'  Nat.  Bank  v.  Chattanooga 
Constr.  Co..  53  Fed.  314. 

32.  Chicago,  etc.,  R.  Co.  v.  Kenney,  159 

[II,  C,  4,  e,  (ll\  (a^I 


Ind.  72,  62  N.  E.  26;  Oil  City  Iron  Works 
V.  Pelican  Oil,  etc.,  Co.,  115  La.  265,  38  So. 
987;  Davis  v.  Edwards,  41  Wash.  480,  84 
Pac.  22 ;  New  York  Nat.  Exch.  Bank  v.  Met- 
ropolitan Sav.  Bank,  28  Wash.  553,  68  Pac. 
905;  Oleson  v.  Tacoma  Bank,  15  Wash.  148, 
45  Pac.  734,  holding  that  the  jurisdiction 
to  make  such  appointment  cannot  be  evaded 
by  a  voluntary  assignment.  See  also 
Sheridan  Brick  Works  v.  Marion  Trust  Co., 
157  Ind.  292,  61  N.  E.  666,  87  Am.  St.  Rep. 
207.    And  see  infra,  II,  C,  5,  e,  note  66. 

33.  Sheridan  Brick  Works  v.  Marion  Trust 
Co.,  157  Ind.  292,  61  N.  E.  666,  87  Am.  St. 
Rep.  207. 

34.  Moss  Nat.  Bank  v.  Lakeside  Co.,  19 
Ohio  Cir.  Ct.  365,  10  Ohio  Cir.  Dec.  542; 
McGeorge  v.  Big  Stone  Gap  Imp.  Co.,  57 
Fed.  262;  Tysen  V.  Wabash  R.  Co.,  24  Fed. 
Cas.  No.  14,315,  8  Biss.  247;  Union  Trust 
Co.  V.  St.  Louis,  etc.,  R.  Co.,  24  Fed.  Ca3. 
No.    14,402.  4  Dill.  114. 

Where  there  may  be  equitable  rights  suffi- 
cient to  satisfy  the  debts  it  is  held  that  a 
receiver  cannot  be  appointed  on  the  allega- 
tion that  the  corporation  is  insolvent  or  that 
it  has  no  property  subject  to  levy.  Fox 
River  Paper  Co.  r.  Snider  Paper  Co.,  8 
Ohio  S.  &  C.  PI.  Dec.  671. 
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the  fraud  or  mismanagement  of  the  officers  or  directors  of  such  a  character  as 
to  create  a  clear  necessity  for  interference  in  order  to  protect  the  interests  of  the 
parties  or  unless  there  is  other  apparent  necessity  for  such  a  step  in  order 
to  preserve  the  assets,  and  this  rule  is  applied  in  suits  by  minority  stock- 
holders,^^ as  well  as  in  suits  by  creditors. The  application  for  a  receiver 
of  an  insolvent  corporation,  although  charging  misapplication  of  the  assets, 
is  addressed  to  the  discretion  of  the  court;  but  wherever  such  condition 
exists  and  renders  a  receivership  necessary  for  the  protection  of  the  assets 
and  rights  of  the  parties,  the  order  will  be  granted,^^  at  the  suit  of  any  party 
whose  interest  entitles  him  to  proceed  in  a  court  of  equity .^^  So  a  receiver  may 
be  appointed  at  the  suit  of  lien  creditors  where  it  appears  that  the  corporation 
cannot  go  on,  that  it  is  important  to  make  the  property  produce  its  value  as  a 
going  concern,^^  or  where  the  corporation  becoming  insolvent  makes  default  in 
the  payment  of  the  principal  and  interest  of  its  bonds  secured  by  a  mortgage 
and  the  mortgage  property  is  an  inadequate  security,^^  or  such  corporation  is 
wasting  its  mortgaged  property,*^  especially  in  the  case  of  quasi-public  corpora- 
tions where  it  is  necessary  to  preserve  the  property  by  a  continuance  of  the  opera- 
tion of  the  business  of  the  concern  or  by  such  continuance  to  secure  the  income 
for  the  satisfaction  of  the  particular  claims,*^  especially  where  the  only  fund  for 


35.  Denike  v.  New  York,  etc.,  Lime,  etc., 
Co.,  80  N.  Y.  599;  Worth  Mfg.  Co.  v.  Bing- 
ham, 116  Fed.  785,  54  C.  C.  A.  119  (where 
it  was  said  tliat  if  the  allegation  of  insolv- 
ency were  true  the  complainant  had  no 
further  interest  in  the  matter)  ;  Lawrence 
Iron-Works       Rockbridge,  47  Fed.  755. 

Controlling  question. — ^Whether  or  not  a  re- 
ceiver will  be  appointed  because  of  the  insolv- 
ency of  a  corporation  depends  upon  whether, 
by  reason  of  the  insolvency,  the  assets  are 
in  danger  of  being  lost,  injured,  or  impaired, 
under  a  general  statute  providing  for  the 
appointment  of  receivers  in  such  emergency., 
Dickerson  v.  Cass  County  Bank,  95  Iowa  392, 
64  N.  W.  395. 

36.  Romare  v.  Broken  Arrow  Coal,  etc., 
Co.,  114  Fed.  194;  Onondaga  Trust,  etc.,  Co. 
ij,  Spartenburg  Water  Works,  91  Fed.  324, 
as  to  a  private  corporation.  But  see  infra, 
note  43. 

37.  The  Anvil  v.  Savery,  116  Ga.  321,  42 
S.  E.  495. 

38.  The  Anvil  v.  Savery,  116  Ga.  321,  42 
S.  E.  495,  holding  that  upon  a  finding  that 
there  was  no  dishonesty  in  any  of  the  trans- 
actions of  the  officers  of  the  corporation  but 
with  full  knowledge  of  the  insolvency  they 
had  paid  some  claims  in  full  and  refused  to 
pay  others  holding  claims  of  equal  rank,  the 
court  was  justified  in  appointing  a  receiver. 

39.  M.  V.  Monarch  Co.  v.  Hardinsburg 
Bank,  103  Ky.  276,  33  S.  W.  956,  46  S.  W. 
700,  20  Ky.  L.  Rep.  92  (suit  by  a  judgment 
creditor  with  a  nulla  'bona  return  where 
the  appointment  was  made  because  the  cor- 
poration was  fraudulently  diverting  its  as- 
sets and  the  owner  of  the  capital  stock  and 
manager  was  disposing  of  the  assets  to  his 
own  use  and  resorting  to  various  schemes  to 
defeat  the  creditors)  ;  Kanawha  Coal  Co.  r. 
Ballard,  etc..  Coal  Co.,  43  W.  Va.  721,  29 
S.  E.  514  (suit  of  lessor  with  lien  for  roy- 
alty reserved  in  the  lease  in  which  the  ap- 
pointment was  made  where  creditors  of  lessee 


had  proceeded  by  way  of  attachment  and 
were  proceeding  to  seize  and  scatter  and 
otherwise  destroy  the  property ) . 

40.  Grainger  v.  Old  Kentucky  Paper  Co., 
105  Ky.  683,  49  S.  W.  477,  20  Ky.  L.  Rep. 
1491 ;  Pacific  Northwest  Packing  Co.  V). 
Allen,  109  Fed.  515,  48  C.  C.  A.  521,  where 
it  was  held  that  the  appointment  at  the 
suit  of  the  mortgagee  of  the  entire  plant  of 
a  corporation  was  justified  where  it  ap- 
peared that  some  of  the  numerous  creditors 
had  commenced  actions  against  the  corpora- 
tion and  that  it  was  to  the  interest  of  all 
the  parties  that  the  particular  business  of 
the  corporation  should  be  continued  through 
the  canning  season ) . 

41.  Kelly  v.  Alabama,  etc.,  R.  Co.,  58  Ala. 
489. 

In  foreclosure  proceedings  generally  see 
MoETGAGES,  27  Cyc.  1621. 

Railroad  receiverships  generally  see  Rail- 
EOADS,  33  Cyc.  612 

42.  Western  Div.  Western  North  Carolina 
R.  Co.  V.  Drew,  29  Fed.  Cas.  No.  17,434,  3 
Woods  691,  where  a  corporation,  notoriously 
insolvent,  was  wasting  its  property  which 
had  been  mortgaged,  and  the  appointment  of 
a  receiver  to  apply  the  proceeds  solely  to  the 
payment  of  current  expenses  and  claims  of 
parties  for  whose  protection  the  property 
was  taken  into  the  custody  of  the  court  was 
justified. 

43.  Taylor  i\  Philadelphia,  etc.,  R.  Co., 
14  Phila.  (Pa.)  451  (where  it  would  have 
been  disastrous  to  suspend  business  and  the 
trustee  under  the  mortgage  refused  to  act 
and  take  charge)  :  Putnam  r.  Jacksonville, 
etc..  R.  Co..  61  Fed.  440  (where,  under  a 
bill  to  foreclose  such  a  mortgage,  the  ap- 
pointment was  held  proper  where  it  ap- 
peared that  the  company  had  made  default 
in  the  payment  of  taxes;  that,  in  certain 
counties,  it  sufTered  its  property  to  be  sold 
for  such  taxes;  that  it  was  insolvent,  and 
unable  to  pay  its  present  and  accruing  in- 
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the  payment  of  the  debt  is  in  the  earnings  of  the  concern  and  these  are  being 
misapphed/^  or  where  a  valuable  land  grant  is  about  to  lapse/^  or  the  corpo- 
rate franchise  itself  is  about  to  be  forfeited  and  the  appointment  of  a  receiver  will 
result  in  saving  the  life  of  the  corporation  and  thus  secure  the  corporate 
assets.^^ 

b.  Under  Statute.*^  Under  various  statutes  provision  is  made  for  the  appoint- 
ment of  a  receiver  of  a  corporation  which  is  insolvent  or  is  in  imminent  danger  of 
insolvency,  or  is  dissolved  or  has  forfeited  its  corporate  rights,  under  which  the 


debtedness;  that  it  had  failed  to  pay  wages 
and  operating  expenses,  and  other  obligations, 
amounting  to  more  than  two  hundred  thou- 
sand dollars;  that  complainant,  on  discover- 
ing such  facts,  applied  to  the  trustee  to  take 
action;  and  that  the  trustee  had  failed  to 
do  so)  ;  Allen  v.  Dallas,  etc.,  K.  Co.,  1  Fed. 
Cas.  No.  221,  3  Woods  316  (where  the  trust 
deed  covered  income  and  profits  and  author- 
ized the  trustee  to  take  possession  in  default 
of  payment  of  interest  and  it  was  held  that 
such  default  gave  the  bondholders  as  matter 
of  right,  power  to  invoke  the  aid  of  the 
court  in  executing  the  trust  and  justified 
the  appointment  of  a  receiver  upon  the  ap- 
plication of  the  trustee ) .  It  has  been  held, 
however,  that  the  appointment  should  not  be 
made  on  default  in  payment  of  interest  ex- 
cept where  it  is  shown  that  a  loss  will  hap- 
pen if  the  property  remains  in  the  hands 
of  its  present  owners,  or  in  the  case  of 
fraud,  incompetencv,  etc.  (Blair  v.  St.  Louis, 
etc.,  R.  Co.,  20  Fed.  348),  even  though  the 
mortgage  covers  the  income  and  gives  the 
trustee  immediate  possession  on  default 
(Union  Trust  Co.  r.  St.  Louis,  etc.,  R.  Co., 
24  Fed.  Cas.  No.  14,402,  4  Dill.  114).  But 
in  Van  Benthuysen  v.  Central  New  England, 
etc.,  R.  Co.,  17  N.  Y.  Suppl.  709,  it  is  held 
that  the  mere  fact  that  the  company  is  prop- 
erly managed  is  no  reason  why  a  receiver 
should  not  be  appointed. 

Terms  of  mortgage  controlling. —  AVhere, 
however,  by  the  express  terms  of  the  mort- 
gage the  complainant  is  given  no  ground  to 
ask  to  have  possession  unless  default  in  the 
payment  of  interest  has  been  caused  by 
some  misappropriation  or  mismanagement  on 
the  part  of  the  corporation  and  not  by  a 
failure  of  business  without  its  fault,  a  re- 
ceiver will  not  be  appointed  in  the  absence  of 
a  showing  of  such  contingencies  as  those  re- 
quired or  unless  it  is  shown  that  there  has" 
been  such  corporate  misconduct  injurious  to' 
the  bondholders  as  demonstrates  the  ne'^ns-.. 
sity  of  taking  the  property  out  of  the  ha  ids 
of  the  corporation  for  the  protection  of  their 
rights.  Stewart  Chesapeake,  etc.,  Canala 
Co.,  5  Fed.  149,  4  Hughes  47. 

At  suit  of  judgment  creditor. —  Tn  Sage  v, 
Memphis,  etc.,  R.  Co.,  125  U.  S.  361,  8  S.  Ct. 
887,  31  L.  ed.  694,  confining  the  decision  to 
the  particular  facts  and  expressly  refusing 
to  say  that  one  or  more  judgment  creditors 
of  a  railroad  company  may,  as  a  matter  of 
right,  require  the  corporate  property  to  be 
put  in  the  hands  of  a  receiver  merely  because 
the  company  fails  or  refuses  to  pav  its  debts, 
it  was  held  that  a  bill  by  a  judgment  cred- 
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itor  of  such  a  company  showing  that  the 
property  was  heavily  mortgaged,  that  if 
plaintiff  should  attempt  to  enforce  payment 
of  his  debt  by  seizure  and  sale  upon  execu- 
tion there  Avould  be  no  bidders  at  more  than 
a  nominal  amount,  while,  if  the  property 
were  placed  in  the  hands  of  a  receiver  and 
carefully  used  in  the  ordinary  course  of 
the  corporate  business,  there  would  be  a 
large  surplus  each  year  for  the  payment  of 
plaintiff's  debt,  contains  sufficient  to  give 
the  court  jurisdiction  to  make  the  appoint- 
ment. See  also  Union  Trust  Co.  v.  Illinois 
Midland  Co.,  117  U.  S.  434,  6  S.  Ct.  809,  29 
L.  ed.  963. 

44.  Kelly  v.  Alabama,  etc.,  R.  Co.,  58  Ala. 
489. 

45.  Kennedy  i\  St.  Paul,  etc.,  R.  Co.,  14 
Fed.  Cas.  No.  7,706,  2  Dill.  448,  where  a 
receiver  was  appointed  at  the  instance  of 
bondholders  to  prevent  a  valuable  land  grant 
in  favor  of  the  corporation  from  lapsing, 
which  land  was  the  bondholders'  principal 
security,  with  power  to  borrow  money  to 
comj)lete  the  unfinished  portions  of  the  com- 
pany's road. 

46.  Boston  Inv.  Co.  v.  Pacific  Short-Line 
Bridge  Co.,  104  Iowa  511,  73  N.  W.  839 
(under  the  statute  which  authorized  the  ap- 
pointment of  receivers  on  the  petition  of  a 
person  having  an  interest  in  the  property 
which  is  in  danger  of  being  lost  or  impaired, 
a  receiver  was  appointed  where  it  appeared 
that  by  a  failure  to  complete  certain  work 
in  which  the  public  was  largely  interested, 
under  a  charter  granted  by  congress,  the  cor- 
porate franchise  would  be  forfeited,  and  that 
the  corporation  itself  could  not  complete  the 
work  within  the  time  limited,  the  creditors 
of  the  corporation,  most  of  whom  had  liens, 
consenting  to  such  appointment)  ;  Union  St. 
R.  Co.  V.  Saginaw,  115  Mich.  300,  73  N.  W. 
243  (where  under  a  condition  which  gave  a 
city  the  power  to  enforce  a  forfeiture  of  a 
street  railway  franchise  (failure  of  the  cor- 
poration to  pay  a  tax  which  the  company 
confessed  its  inability  to  pay),  it  was  held 
that  where  a  mortgagee  stood  ready  to  ad- 
vance the  funds  in  case  a  receiver  should 
be  appointed  with  power  to  borrow  money, 
the  appointment  should  be  made  upon  the 
application  of  suchi  mortgagee,  not  as  a 
foreclosure  of  the  mortgage  and  giving  the 
mortgagee  possession  before  the  expiration 
of  the  redemption  period,  but  as  a  means 
of  preserving  the  property  for  the  benefit  of 
all  parties  concerned). 

47.  Winding  up  corporations  generally  see 
CoBPOEATioNS,  10  Cyc.  1305  et  seq. 
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appointment  may  be  made  for  the  purpose  of  taking  and  holding  corporate  prop- 
ert}^  'pendente  lite,^^  or  for  the  purpose  of  winding  up  the  affairs  of  the  corporation.^* 


48.  See  the  statutes  of  the  several  states; 
and  the  following  cases:  Hall  v.  Nieukirk, 
12  Ida.  33,  85  Pac.  485;  Gibbs  v.  Morgan, 
9  Ida.  100,  72  Pac.  733;  Supreme  Sitting 
O.  I.  H.  V.  Baker,  134  Ind.  293,  32  N.  E. 
1128,  20  L.  K.  A.  210. 

49.  See  the  statutes  of  the  several  states ; 
and  the  following  cases : 

Connecticut. —  Stedman  v.  American  Mut. 
L.  Ins.  Co.,  45  Conn.  377,  holding  that  a 
statute  authorizing  the  appointment  of  a  re- 
ceiver for  an  insurance  company  if  its  as- 
sets are  less  than  three  fourths  of  its  lia- 
bilities authorizes  the  appointment  of  a  re- 
ceiver for  a  corporation  within  the  class 
designated  which  had  assets  exceeding  three 
fourths  of  its  liabilities,  but  transferred 
them  to  another  corporation,  with  the  per- 
mission of  the  legislature,  the  policy-holders 
not  assenting. 

Georgia. —  Hale-Berry  Co.  'D.  Diamond 
State  Iron  Co.,  94  Ga.  61,  22  S.  E.  217; 
Augusta  Nat.  Bank  r.  Eichmond  Factory,  91 
Ga.  284,  18  S.  E.  160. 

Louisiana. — ■  Saxon  v.  Southwestern  Brick, 
etc.,  Mfg.  Co.,  113  La.  637,  37  So.  540, 
under  a  provision  for  the  appointment  of  a 
receiver  at  the  instance  of  a  creditor  "  when 
the  board  of  directors  of  the  corporation 
shall  have  declared  by  resolution  that  the 
corporation  is  unable  to  meet  its  obligations 
as  they  mature  and  that  a  receiver  is  neces- 
sary to  preserve  and  administer  its  assets 
for  the  benefit  of  all  concerned,"  the  court 
holding  that  a  resolution  that,  ,  among  other 
things,  "  a  receiver  be  appointed,"  is  not 
sufficient  under  the  requirement  of  a  reso- 
lution that  a  receiver  is  necessary  to  "  pre- 
serve and  administer "  the  assets,  since  the 
board  of  directors  had  no  authority  either 
to  appoint  a  receiver  or  to  direct  such  ap- 
pointment by  the  court. 

Isieio  Jersey. —  Under  the  statute  providing 
for  the  appointment  of  a  receiver  at  the 
suit  of  a  stock-holder  and  creditor,  the  exer- 
cise of  the  power  to  its  full  extent  is  held 
to  extinguish  a  mere  manufacturing  or  mer- 
cantile corporation.  Atlantic  Trust  Co.  v. 
Consolidated  Electric  Storage  Co.,  49  N.  J. 
Eq.  402,  23  Atl.  934.  There  must  be  not 
only  insolvency  but  it  must  also  appear  that 
there  is  no  reasonable  prospect  that  the  cor- 
poration if  let  alone  will  soon  be  placed  by  the 
efforts  of  its  managers  in  a  condition  of  sol- 
vency. McMullin  V.  McArthur  Electric  Mfg. 
Co.,  (Ch.  1907)  68  Atl.  97;  Ft.  Wayne 
Electric  Corp.  v.  Franklin  Electric  Light  Co., 
57  N.  J.  Eq.  7,  41  Atl.  217  [aifirmed  in  58 
N.  J.  Eq.  579,  43  Atl.  1098]  ;  Cook  v.  East 
Trenton  Pottery  Co.,  53  N.  J.  Eq.  29,  30  Atl. 
534;  Atlantic  Trust  Co.  v.  Consolidated 
Electric  Storage  Co.,  supra.  The  order  will 
not  be  granted  unless  it  appears  that  because 
of  the  insolvency  the  corporation  cannot  re- 
sume business  with  safety  to  the  public  and 
advantage  to  the  stock-holders.  Cook  v. 
East  Trenton  Pottery  Co.,  supra;  Rawnsley 


V.  Trenton  Mut.  Life,  etc.,  Co.,  9  N.  J.  Eq. 
347.  See  also  Brundred  v,  Paterson  Mach. 
Co.,  4  N.  J.  Eq.  294;  Parson  v.  Monroe  Mfg. 
Co.,  4  N.  J.  Eq.  187,  in  which  cases  the  facts 
were  held  to  justify  the  appointment.  An 
appointment  will  not  be  made  because  of  an 
expected  insolvency  at  some  future  time. 
Edison  v.  Edison  United  Phonograph  Co.,  52 
N.  J.  Eq.  620,  29  Atl.  195.  On  the  other 
hand  it  is  not  necessary  to  show  absolute 
insolvency  to  authorize  the  appointment  but 
it  will  be  sufficient  if  it  appears  that  the 
corporation  cannot  continue  its  business. 
Wood,  etc.,  Co.  v.  American  Mach.,  etc.,  Co., 
(Ch.  1906)  62  Atl.  768.  And  an  application 
for  the  appointment  of  a  receiver  of  a  cor- 
poration on  the  ground  of  its  insolvency  is 
not  defeated  by  proof  that  the  misfortunes 
of  the  corporation  are  due  to  the  wrongful 
conduct  of  complainant.  McMullin  V.  Mc- 
Arthur Electric  Mfg.  Co.,  (Ch.  1907)  68  Atl. 
97. 

New  York. —  Zeltner  v.  Henry  Zeltner 
Brewing  Co.,  79  N.  Y.  App.  Div.  136,  80 
K  Y.  Suppl.  338  [affirmed  in  174  N.  Y.  247, 
66  N".  E.  810,  95  Am.  St.  Pep.  574]. 

Ohio. —  Pobison  v.  Cleveland  City  E.  Co., 
7  Ohio  S.  &  C.  PI.  Dec.  312,  5  Ohio  N.  P. 
293. 

South  Carolina. — Miller  V.  Southern  Land, 
etc.,  Co.,  53  S.  C.  364,  31  S.  E.  281,  where 
it  was  held  that  under  such  a  statute  the 
appointment  was  improperly  made  where  it 
appeared  that  the  assets  of  the  corporation 
were  three  times  its  stated  indebtedness,  al- 
though it  was  also  indebted  to  its  officers 
in  an  amount  not  shown,  it  appearing  that 
so  far  from  its  property  being  seriously  de- 
preciated large  additions  had  recently  been 
made  to  it,  and  it  not  appearing  that  it  had 
in  any  way  endeavored  to  dispose  of  its 
property  with  intent  to  hinder,  delay,  or  de- 
fraud its  creditors;  that  under  the  definition 
adopted  in  that  state  insolvency  is  that  con- 
dition of  the  debtor  when  his  entire  property 
and  assets  are  insufficient  to  pay  his  debts. 

Texas. —  Pipy  v.  Eedwater  Lumber  Co., 
(Civ.  App.  1907)  106  S.  W.  474. 

Remedy  by  lien  creditor  in  federal  court. — 
The  remedy  given  by  the  statute  in  ISTew 
Jersey  was  held  to  be  enforceable  by  a  mort- 
gage lien  creditor  and  stock-holder  in  the 
federal  court,  the  court  otherwise  having 
jurisdiction  of  the  case  by  reason  of  diverse 
citizenship  and  the  value  in  dispute.  U.  S. 
Shipbuilding  Co.  r.  Conklin.  126  Fed.  132, 
60  C.  C.  A.  680. 

Effect  of  prior  suit  to  wind  up. — After  the 
passage  of  a  statute  autliorizing  the  circuit 
judges  to  appoint  receivers  of  the  assets  of 
insolvent  banks  of  the  state,  the  president 
and  directors  of  a  bank  filed  a  bill  to  wind 
up  its  affairs,  and  obtained  orders  calling 
on  creditors  to  present  their  claims.  "  the 
President  and  Cashier  acting  as  Eeceivers 
to  this  end,"  and  it  was  held  that  the  power 
of  the  circuit  judges  to  appoint  a  receiver 
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c.  Upon  Dissolution  or  Winding  Up.    Where  a  corporation  has  voluntarily 

dissolved  and  it  is  without  officers  to  manage  its  affairs  and  preserve  its  effects, 
a  receiver  should  be  appointed. But  a  receiver  is  not  a  common-law  officer 
and  his  functions  have  no  relation  to  the  title  to  the  exercise  of  a  franchise, 
which  is  the  sole  question  raised  upon  quo  warranto  to  oust  a  corporation  of  its 
corporate  franchise.  Therefore  no  authority  exists  for  the  appointment  of  a 
receiver  upon  a  judgment  of  ouster  in  such  a  proceeding  unless  it  can  be  found 
in  express  statutory  provisions/^  and  the  state  has  no  such  interest  as  will  sus- 
tain an  application  for  such  appointment  either  as  a  punishment  of  the  illegal 
use  of  the  corporate  franchises  or  to  see  that  the  assets  are  properly  distributed,^^ 
although  after  such  judgment  of  ouster  and  an  abandonment  of  the  corporate 
assets  by  the  directors  and  officers,  a  receiver  may  properly  be  appointed 
upon  the  application  of  a  stock-holder  or  creditor  in  the  court  having  jurisdiction 
under  the  statute/^  to  preserve  and  distribute ,  the  assets  among  creditors  and 
stock-holders  of  the  corporation.^*  On  the  other  hand  the  mere  dissolution  of 
a  corporation  by  resolution  or  involuntarily  as  by  expiration  of  its  charter  through 
efflux  of  time  or  otherwise,  its  property  or  effects  being  in  the  custody  and  its 
affairs  under  the  management  of  persons  designated  by  statute  or  by  its  charter, 
is  not  of  itself  a  reason  for  the  appointment  of  a  receiver  in  the  absence  of  facts 
which  require  the  appointment  under  the  general  practice  of  equity  jurisprudence.^^ 


was  not  suspended  by  the  bill,  and  the  re- 
ceiver was  entitled  to  possession  of  the  as- 
sets. Donaldson  v.  Johnson,  3  S.  C.  216. 
See  also  Morgan  v.  Quo  Vadis  Amuse- 
ment Co.,  45  Misc.  (N.  Y.)  130,  9i  N.  Y. 
Suppl.  882. 

Who  is  a  creditor. —  The  holder  of  impaid 
coupons  of  bonds  secured  by  a  mortgage 
given  by  defendant  corporation  is  a  creditor 
of  the  corporation  for  the  purpose  of  prose- 
cuting a  suit  to  have  defendant  declared 
insolvent  and  for  the  appointment  of  a  re- 
ceiver. Reinhardt  V.  Inter-State  Tel.  Ck).,  71 
3Sr.  J.  Eq.  70,  63  Atl.  1097. 

50.  Dobson  v.  Simonton,  78  N.  C.  63. 

51.  Fraternal  Guardian's  Estate,  159  Pa. 
St.  603,  28  Atl.  479;  Com.  v.  Order  of  Vesta, 
156  Pa.  St.  531,  27  Atl.  14. 

52.  Havemever  v.  San  Francisco  Super. 
Ct.,  84  Cal.  327,  24  Pac.  121,  18  Am.  St. 
Eep.  192,  10  L.  R.  A.  627  [distinguishing 
People  V.  Washington  Ice  Co.,  18  Abb.  Pr. 
(N.  Y.)  382  on  the  terms  of  the  New  York 
statute],  holding  that,  under  the  statute,  on 
an  •  involuntary  as  well  as  a  voluntary  dis- 
solution, the  directors  are  the  proper  persons 
to  wind  up  the  corporation's  affairs,  unless 
a  receiver  is  appointed  on  the  application 
of  a  creditor  or  stock-holder. 

53.  Com.  V.  Order  of  Vesta,  156  Pa.  St. 
531,  27  Atl.  14,  holding  that  under  the 
statute,  no  power  being  conferred  upon  the 
county  court  to  appoint  a  receiver  in  quo 
warranto,  but  it  being  provided  that  upon 
dissolution  by  judgment  of  ouster  the  su- 
preme court  or  any  judge  thereof  sitting  at 
nisi  prius  may,  upon  the  petition  of  any 
stock-holder  or  creditor,  appoint  a  receiver, 
the  appointment  can  be  made  in  the  supreme 
court  only,  without  regard  to  the  court 
which  rendered  the  judgment  of  ouster,  and 
upon  the  petition  of  a  stock-holder  or  cred- 
itor, and  that  in  no  event  did  the  county 
court  have  such  jurisdiction. 
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54.  Midland  Co.  v.  Anderson,  63  111.  App. 
51. 

Suit  to  restrain  exercise  of  corporate  rights. 

—  In  a  suit  by  the  state  to  restrain  an  or- 
ganization from  exercising  corporate  rights 
without  authority  of  law,  a  receiver  cannot 
be  appointed  under  a  code  provision  which 
authorizes  an  appointment  of  a  receiver 
where  property,  etc.,  is  in  danger  of  loss, 

or  where  a  corporation  has  been  dissolved 
or  is  insolvent  or  has  forfeited  its  corporate 
rights,"  the  state  having  no  right  or  interest 
whatever  to  or  in  the  property  of  the  de- 
fendant in  such  a  case.  State  v.  Spokane 
County  Super.  Ct.,  15  Wash.  668,  45  Pac.  31, 
55  Am.  St.  Rep.  907,  37  L.  R.  A.  111.  See 
also  State  v.  New  Orleans  Debenture  Re- 
demption Co.,  107  La.  562,  32  So.  102. 

By  statute  it  is  sometimes  provided  that 
the  attorney-general  on  behalf  of  the  people 
may  maintain  an  action  against  one  or  more 
directors,  trustees,  etc.,  of  the  corporation  to 
procure  a  judgment  to  compel  an  accounting 
for  their  official  misconduct  or  mismanage- 
ment and  in  such  a  proceeding,  under  an- 
other provision  permitting  the  appointment 
of  a  receiver  where  there  are  no  officers  com- 
petent to  manage  the  affairs  of  the  concern, 
sufficient  evidence  of  mismanagement  will 
justify  the  appointment  of  a  receiver. 
JPeople  V.  Bruff,  9  Abb.  N.  Cas.  (N.  Y.) 
153. 

55.  Anderson  v.  Buckley,  126  Ala.  623,  28 
So.  729;  Weatherly  v.  Capital  City  Water 
Co.,  115  Ala.  156,  22  So.  140;  Russell  v. 
Citizens'  Ice  Co.,  118  La.  442,  43  So.  44; 
New  Foundland  R.  Constr.  Co.  V.  Schack,  4© 
N.  J.  Eq.  222,  1  Atl.  23;  North  Fairmount 
Bldg.,  etc.,  Co.  V.  Rehn,  8  Ohio  S.  &  C.  PI. 
Dec.  594,  6  Ohio  N.  P.  185. 

Statute  relating  to  voluntary  dissolution. 

—  The  provision  for  the  winding  up  of  the 
affairs  of  a  corporation  by  the  trustees 
thereof  under  the  statute  in  Washington  was 
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d.  Objects  of  Corporation  Beeomingf  Impossible  of  Attainment  —  (i)  ItJ 

General.  The  rule  against  the  interference  by  a  court  of  equity  with  the 
property  of  the  corporation,  for  the  purpose  of  winding  up  its  affairs,  is  stated 
with  this  exception:  In  cases  of  extreme  necessity,  as  where  the  corporate  pur- 
poses have  become  impossible  of  attainment,^^  or  the  corporate  property  has 
been  abandoned,  or  there  are  no  officers  to  take  charge  of  and  conduct  the  cor- 
porate affairs. 

(ii)  Cessation  of  Business  and  Abandonment  of  Corporate  Func- 
tions —  (a)  In  General.  A  mere  cessation  of  the  business  of  the  corporation 
will  not  alone  justify  the  appointment  of  a  receiver  of  the  remaining  assets. ""^^  On 
the  other  hand  a  receiver  may  be  appointed  where  th^  corporation  has  become 
insolvent  and  has  ceased  to  exercise  its  corporate  functions  and  such  appointment 
is  necessary  to  protect  the  assets  and  properly  administer  them  for  the  parties 
entitled. And  in  a  creditor's  suit  against  a  corporation  which  has  ceased  to  do 


held  to  be  confined  to  voluntary  dissolutions 
and  not  operate  against  the  appointment  of 
a  receiver  at  the  suit  of  stock-holders  when 
there  has  been  an  involuntary  dissolution. 
Conlan  v.  Oudin,  49  Wash.  240,  94  Pac.  1074. 

Where  the  liquidating  officers  are  violating 
their  trust  by  continuing  the  business  of  the 
corporation  a  suit  for  an  accounting  and  a 
receiver  is  maintainable  and  a  receiver  will 
be  appointed.  Matthews  v.  Allendale  Bank, 
60  S.  C.  183,  38  S.  E.  437. 

Under  a  statute  giving  the  court  no  discre- 
tion as  where  a  stock-holder  is  given  the  right 
to  apply  for  the  winding  up  of  the  com- 
pany's affairs  and  the  appointment  of  a  re- 
ceiver in  the  event  that  the  "  ordinary  and 
lawful  business  "  of  the  corporation  has  been 
suspended  for  one  year,  such  relief  cannot 
be  refused,  although  a  majority  of  the  stock- 
holders desires  the  company's  affairs  to  be 
closed  up  under  the  direction  of  a  committee 
appointed  by  the  stock-holders,  and  although 
it  would  probably  be  for  the  benefit  of  all 
that  such  a  course  should  be  pursued.  Ward 
V.  Sea  Ins.  Co.,  7  Paige  (N.  Y.)  294. 

Under  a  statute  for  winding  up  insolvent 
corporations  at  the  suit  of  stock-holders  or 
creditors,  it  is  held  that  the  appointment  of 
a  receiver  does  not  follow  as  a  matter  of 
course  upon  a  decree  declaring  the  corpo- 
ration insolvent,  but  rests  in  the  discretion 
of  the  chancellor.  It  has  been  said  that  gen- 
erally receivers  will  be  appointed  unless  it 
appears  to  be  for  the  interest  of  the  cred- 
itors and  stock-holders  to  leave  the  directors 
in  the  management  of  the  corporate  affairs 
(Nichols  V.  Perry  Patent  Arms  Co.,  UN.  J. 
Eq.  126),  while  on  the  other  hand  the  court 
ha.s  refused  to  take  the  management  out  of 
the  hands  of  the  directors  where  it  did  not 
appear  to  be  necessary  (City  Pottery  Co.  v. 
Yates,  37  N.  J.  Eq.  543;  Rawnsley  v.  Tren- 
ton Mut.  L.,  etc.,  Ins.  Co.,  9  N.  J.  Eq.  347, 
where  it  appeared  that  the  insolvency  was 
not  brought  about  through  the  acts  of  the 
directors  and  they  had  been  guilty  of  no 
fraud;  Oakley  v.  Paterson  Bank,  2  N.  J.  Eq. 
173). 

56.  Miner  v.  Belle  Isle  Ice  Co.,  93  Mich. 
97,  53  N.  W.  218,  17  L.  R.  A.  412;  Porter 
V.  Industrial  Information  Co.,  5  Misc. 
(N.  Y.)  262,  25  N.  Y.  Suppl.  328;  People's 


Inv.  Co.  V.  Crawford,  (Tex.  Civ.  App.  1898) 
45  S.  W.  738. 

Neglect  of  officers  to  wind  up. —  Where  it 
becomes  the  duty  of  the  company's  agent  to 
put  an  end  to  its  operations  and  to  wind  up 
its  affairs,  the  continuance  of  operations  in 
violation  of  the  charter,  or  a  refusal  to  make 
distribution  of  the  assets,  is  held  to  give 
any  shareholder  the  right  to  the  assistance 
of  the  court  by  the  appointment  of  a  re- 
ceiver, independently  of  the  statute  regulat- 
ing the  winding  up  of  corporations,  the 
shareholder's  remedy  in  such  an  emergency 
not  being  a  technical  dissolution  in  the  sense 
of  a  proceeding  whereby  the  franchises  are 
extinguished.  Porter  v.  Industrial  Informa- 
tion Co.,  5  Misc.  (N.  Y.)  262,  25  N.  Y. 
Suppl.  328,  where  it  was  held  upon  the  prin- 
ciples stated  that  v/here  a  corporation  is  in- 
solvent and  the  directors  refuse  to  institute 
proceedings  for  distribution  and  there  is  dan- 
ger that  the  assets  will  be  absorbed  by  judg- 
ments, the  court  has  inherent  power  to  ap- 
point a  receiver  on  the  application  of  the 
stock-holders.  But  see  Galwey  v.  U,  S. 
Steam  Sugar  Refining  Co.,  36  Barb.  (N.  Y.) 
256. 

Probable  right  and  danger  to  property.— 

So  under  a  general  statute  providing  for  the 
appointment  of  a  receiver  on  the  petition  of 
either  party  to  an  action  wherein  he  shows 
he  has  a  probable  right  to  or  interest  in 
property  which  is  the  subject  of  the  contro- 
versy, and  that  such  property  or  its  rents 
and  profits  are  in  danger  of  being  lost  or 
materially  injured  or  impaired,  it  is  held 
that  a  receiver  may  be  appointed  at  the  suit 
of  a  stock-holder  of  a  bank  which  is  in  an 
insolvent  condition,  the  assets  of  which  are 
scattered,  which  cannot  maintain  its  credit, 
and  upon  which  a  run  is  threatened.  Dick- 
erson  r.  Cass  County  Banlc,  95  Iowa  392, 
64  N.  W.  395. 

57.  Baker  v.  Louisiana  Portable  R.  Co..  34 
La.  Ann.  754;  De  Puy  v.  Baltimore  City 
Transp.,  etc.,  Co.,  82  Md.  408,  33  Atl.  889. 
34  Atl.  910. 

58.  Brookshire  v.  Farmers'  Alliance  Exch.. 
73  S.  C.  131,  52  S.  E.  867;  Clark  v.  National 
Linseed  Oil  Co.,  105  Fed.  787,  45  C.  C.  A. 
53. 

59.  Ralph  v.  Shiawassee  Cir.  Judge.  100 
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business  and  has  abandoned  its  corporate  functions  and  has  no  officers  to  manage 
its  affairs,  a  receiver  will  be  appointed. Where  the  complainant's  cause  is  in 
substance  an  appeal  to  the  court  of  equity  to  secure  the  enforcement  of  a  con- 
tractual right  which  defendant  holds  in  what  may  be  regarded  as  a  fiduciary 
capacity  and  which  it  collusively  refuses  to  enforce  for  the  benefit  of  those  who 
are  equitably  entitled  to  claim  its  benefits,  the  court  may  appoint  a  receiver. 

(b)  Abandonment  of  or  Dissensions  Practically  Destroying  Corporate  Functions. 
Where  there  are  no  chrectors  and  none  can  be  elected,  or  where  there  is  such  dis- 
sension among  the  directors  that  the  functions  of  the  corporation  cannot  be 
discharged,  and  its  business  is  thereby  impaired,  making  the  intervention  of  a 
court  of  equity  necessary,  a  receiver  may  be  appointed  pending  a  proper  adjust- 
ment of  the  conditions  under  which  the  corporate  affairs  may  be  regularly  admin- 
istered by  its  ordinary  officers,  or  for  the  protection  of  the  assets  for  those  entitled 
to  them,  at  the  suit  of  a  stock-holder/^  or  at  the  suit  of  a  creditor  who  is  in  a 


Mich.  164,  58  N.  W.  837;  Greenleaf  v.  Land, 
etc.,  Co.,  146  N.  C.  505,  60  S.  E.  424  (at 
suit  of  stock-holder)  ;  Powers  r.  C.  H.  Ham- 
ilton Paper  Co.,  60  Wis.  23,  18  N.  W.  20 
(where  the  corporation  has  made  an  assign- 
ment which  is  attacked  as  fraudulent)  ; 
Consolidated  Tank-Line  Co.  v.  Kansas  City 
Varnish  Co.,  43  Fed.  204  (where  the  corpo- 
ration had  made  a  conveyance  of  all  its 
property  for  the  benefit  of  certain  creditors 
and  unpreferred  creditors  filed  a  bill  to  en- 
join further  proceedings  under  the  deed)  ; 
Buck  V.  Piedmont,  etc.,  L.  Ins.  Co.,  4  Fed. 
849,  4  Hughes  415  (where  a  life  insurance 
company  made  an  assignment  of  all  its 
assets,  it  being  held  that  insolvency  and 
an  assignment  of  all  the  effects  of  such  cor- 
poration work  final  and  irremedial  death  to 
its  corporate  existence  and  it  is  incapable  of 
taking  care  of  its  own  affairs,  the  trustee 
in  this  case  having  confessed  his  inability 
to  administer  the  property  in  accordance 
with  the  deed  by  taking  steps  to  obtain  the 
aid  of  a  court  of  chancery ) .  See  also 
Christian  v.  Michigan  Debenture  Co.,  134 
Mich.  171,  96  N.  W.  22. 

60.  Brown  v.  Union  Ins.  Co.,  3  La.  Ann. 
177;  Youree  v.  Home  Town  Mut.  Ins.  Co., 
180  Mo.  153,  79  S.  W.  175;  Conro  r.  Gray, 
4  How.  Pr.  (N.  y. )  166,  where  the  case  was 
brought  within  the  statute  providing  that  a 
corporation  shall  he  dissolved  by  the  sus- 
pension of  its  business  for  one  year,  there 
being  no  persons  authorized  to  take  charge 
of  the  property  and  the  president  by  assign- 
ing the  property  being  guilty  of  fraud  or 
breach  of  trust.  See  also  Finnev  v.  Bennett, 
27  Gratt.  (Va.)  365. 

In  suit  by  mortgage  creditor. —  Fernald  v. 
Spokane,  etc..  Tel.,  etc.,  Co.,  31  Wash.  672, 
72  Pac.  462,  where  the  appellate  court  re- 
fused to  interfere  with  an  appointment  in 
an  action  by  a  mortgage  creditor  of  a  tele- 
phone company  upon  allegations  that  the 
corporation's  entire  business  was  about  to 
be  discontinued;  that  its  entire  tangible 
property  consisting  of  miles  of  telephone 
wires,  polls,  etc.,  had  been  left  to  go  to 
ruin;  that  the  whole  concern  had  been 
wrecked  and  no  effort  made  to  care  for  its 
property,  attend  to  its  business  or  provide 
for  the  payment  of  the  interest  or  principal 
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upon  plaintiff's  mortgage,  and  that  the 
board  of  trustees  could  not  hold  a  legal  meet- 
ing or  agree  on  tlie  management  of  its 
affairs. 

As  against  purchaser  of  corporate  property. 

—  The  fact  that  a  corporation  is  defunct  is 
not  material  where  it  is  not  in  possession 
and  lias  long  since  lost  its  right  to  possess 
the  property  which  is  in  the  possession  of 
a  purchaser  under  a  trust  deed,  there  being 
no  claim  that  the  trustee  in  the  deed  or  the 
beneficiaries  were  insolvent  or  that  the  trust 
deed  was  fraudulent  or  that  there  was  any 
permitted  or  contemplated  waste.  Pullis  v. 
Pullis  Bros.  Iron  Co.,  157  Mo.  565,  57  S.  W. 
1095. 

61.  Barber  v.  International  Co.  of  Mexico, 
73  Conn.  587,  48  Atl.  758,  where  defendant 
corporation  had  stripped  itself  of  all  tangible 
property;  had  no  officers  to  conduct  its  af- 
fairs, having  transferred  all  its  assets  to  a 
foreign  corporation  under  an  agreement  that 
the  latter  would  pay  all  of  its  liabilities 
and  defendant*  corporation  refused  to  enforce 
the  contract  against  the  foreign  corporation 
which  was  solvent,  and  it  was  held  that  the 
general  creditors  occupied  the  position  stated 
in  the  text  as  none  of  them  could  maintain 
a  suit  at  law  against  the  foreign  corporation 
upon  its  promise,  and  a  receiver  was  ap- 
pointed to  wind  up  the  affairs  of  the  corpora- 
tion by  collecting  its  assets  and  distributing 
them  under  the  provisions  of  the  decree 
granting  such  relief. 

62.  Alabama  Coal,  etc.,  Co.  v.  Shackelford, 
137  Ala.  224,  34  So.  833,  97  Am.  St.  Rep. 
23;  Jasper  Land  Co.  i\  Wallis,  123  Ala. 
652,  26  So.  659 ;  Sternberg  v.  Wolff,  56  N.  J. 
Eq.  389,  39  Atl.  397,  67  Am.  St.  Rep.  494, 
39  L.  R.  A.  762  (holding  that  where  by  rea- 
son of  dissensions  among  directors  there  is 
a  deadlock  in  the  management  of  its  busi- 
ness, a  receiver  pendente  lite  should  be  ap- 
pointed) ;  Edison  v.  Edison  United  Phono- 
graph Co.,  52  K  J.  Eq.  620,  29  Atl.  195; 
Archer  v.  American  Water  Works  Co.,  50 
N.  J.  Eq.  33,  24  Atl.  508  (recognizing  the 
propriety  of  an  appointment  in  such  cases)  ; 
Lawrence  v.  Greenwich  F.  Ins.  Co.,  1  Paige 
(K  Y.)  587  (where  the  owners  of  the  ma- 
jority of  the  stock  neglected  to  elect  officers 
and  it  appeared  that  no  one  was  authorized 
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position  to  invoke  the  jurisdiction  of  a  court  of  equity.®^  So  where  the  corpora- 
tion is  insolvent  and  has  been  abandoned  by  its  officers  and  directors,  and  the 
complainant  shows  a  right  to  an  accounting  for  misapplication  of  the  corporate 
assets,  the  court  may  appoint  a  receiver.^ 

e.  Under  the  Trust  Fund  Doctrine.  Under  the  trust  fund  doctrine,  when, 
through  insolvency  and  the  fraudulent  misapplication  of  its  assets  by  its  officers, 
the  corporation  is  no  longer  able  to  proceed  with  its  business,  its  property  becomes 
the  subject  of  an  equitable  hen  for  the  benefit  of  creditors,  and  a  proper  case  is 
made  for  the  appointment  of  a  receiver. 


to  conduct  the  affairs  of  the  corporation)  ; 
Trade  Auxiliary  v.  Vicker,  L.  E.  16  Eq.  303, 
21  Wkly.  Rep.  836;  Featherstone  v.  Cooke, 
L.  R.  16  Eq.  298,  21  Wkly.  Rep.  835  (in 
which  cases  the  court  interfered  by  injunc- 
tion and  receiver  to  protect  the  property,  but 
to  continue  no  longer  than  until  a  governing 
body  should  be  duly  elected ) .  See  also  Sheri- 
dan Brick  Works  v.  Marion  Trust  Co.,  157 
Ind.  292,  61  N.  E.  666,  87  Am.  St.  Rep.  207 
(under  a  statute  providing  that  a  receiver 
may  be  appointed,  where  the  property  is  in 
danger,  etc.,  where  the  corporation  is  insolv- 
ent or  in  danger  of  insolvency,  and  in  other 
cases  when  necessary  to  justice)  ;  Ward  v. 
Sea  Ins.  Co.,  7  Paige  (N.  Y.)  294. 

Mere  failure  to  elect  new  directors  will  not 
justify  the  appointment  of  a  receiver  at  the 
suit  of  minority  stock-holders,  the  directors 
in  possession  being  legally  competent  to  man- 
age the  corporate  affairs.  Alabama  Coal,  etc., 
Co.  V.  Shackelford,  137  Ala.  224,  34  So.  833, 
97  Am.  St.  Rep.  23. 

Under  a  statutory  provision  in  New  York 
for  the  appointment  of  a  receiver  in  an  action 
by  a  stock-holder  to  preserve  assets,  where 
there  was  no  officer  empowered  to  hold  the 
same,  it  was  held  that  the  fact  that  the  di- 
rectors who  had  been  held  by  the  courts  not 
to  have  been  duly  elected  were  resisting  pro- 
ceedings to  oust  them  was  no  ground  for  the 
appointment  of  a  receiver;  nor  was  it  suffi- 
cient ground  that  defendant  in  another  ac- 
tion by  the  corporation  to  recover  the  assets 
which  the  applicant  here  sought  to  recover 
was  resisting  said  action  on  the  ground  of  a 
want  of  title  in  the  officers  suing.  Rochester 
V.  Bronson,  41  How.  Pr.  (N.  Y.)  78.  And 
so  directors  of  a  corporation  against  which 
an  action  is  pending  cannot,  by  resigning  in  a 
hody,  authorize  the  appointment  of  a  receiver, 
because  such  resignation  does  not  deprive  the 
directors  of  their  authority  or  release  them 
from  their  obligation  to  care  for  the  property 
until  their  successors  are  duly  chosen.  Zelt- 
ner  v.  Henry  Zeltner  Brewing  Co.,  79  N.  Y. 
App.  Div.  136,  80  N.  Y.  Suppl.  338  [affirmed 
in  174  N.  Y.  247,  66  N.  E.  810,  95  Am.  St. 
Rep.  574  (distinguishing  Smith  v.  Danzig, 
64  How.  Pr.  (K  Y.)  320,  in  that  such  resig- 
nation was  considered  to  justify  the  appoint- 
ment because  the  law  furnished  no  other 
remedy  in  that  case  where  the  corporation 
was  insolvent,  and  its  remaining  property 
was  liable  to  waste,  this  reason  not  applying 
to  the  principal  case  because  of  new  statu- 
tory provisions  relating  to  the  voluntary  dis- 
solution of  a  corporation,  under  which  a 
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temporary  receiver  may  le  immediately  ap- 
pointed when  the  corporation  is  insolvent)]. 

Unauthorized  assignment  for  creditors. — 
Where  directors  made  an  assignment  for  the 
benefit  of  creditors,  without  consulting  the 
shareholders,  and  delivered  the  assets  of  the 
corporation  to  the  assignee,  which  acts  were 
repudiated  by  the  shareholders  and  thus  ren- 
dered void,  and  new  directors  and  officers 
were  elected,  a  receiver  pendente  lite  should 
be  appointed  in  a  suit  by  shareholders  to  set 
aside  the  assignment  and  restore  the  assess 
to  the  corporation,  the  new  board  of  directors 
not  being  lawfully  elected  because  the  share- 
holders irregularly  deposed  the  old  board 
whose  term  of  service  had  not  expired.  Under 
such  a  condition  of  corporate  disorganization 
the  assets  should  go  into  the  hands  of  a  re- 
ceiver until  there  can  be  elected  a  directorate 
which  will  lawfully  represent  those  inter- 
ested. Powers  V.  Blue  Grass  Bldg.,  etc..  As- 
soc., 86  Fed.  705. 

Extent  of  power  limited. —  This  power  is 
held  to  be  subject  to  certain  limitations, 
viz.,  it  must  be  exercised  with  great  caution 
and  only  for  such  time  and  to  such  an  extent 
as  may  be  necessary  to  preserve  the  property 
of  the  corporation  and  protect  the  rights  and 
interests  of  its  stock-holders.  Sternberg  v. 
Worn,  56  N.  J.  Eq.  389,  C9  Atl.  397,  67  Am. 
St.  Rep.  494,  39  L.  R.  A.  762;  Edison  v.  Edi- 
son United  Phonograph  Co.,  52  N.  J.  Eq. 
620,  29  Atl.  195;  Fougerav  V.  Cord,  50  N.J. 
Eq.  756,  26  Atl.  886. 

63.  D.  A.  Tompkins  Co.  v.  Catawba  Mills, 
82  Fed.  780. 

64.  Bridgeport  Dev.  Co.  v.  Tritsch,  110 
Ala.  274,  20  So.  16.  So  under  such  circum- 
stances of  abandonment  stock-holders  who 
were  about  to  have  cast  upon  them  the  pay- 
ment of  the  entire  corporate  indebtedness 
were  held  entited  to  maintain  a  bill  for  the 
appointment  of  a  receiver,  to  assess  the  stock- 
holders to  pay  debts,  etc.  Ford  v.  Kansas 
City,  etc..  Short  Line  R.  Co.,  52  Mo.  App. 
439. 

65.  See  Corporations,  10  Cyc.  653,  1246- 
1250. 

66.  Cheney  v.  Maumee  Cvcle  Co.,  20  Ohio 
Cir.  Ct.  19,  10  Ohio  Cir.  Dec.  717  (which 
was  a  suit  by  a  judgment  creditor  but  the 
general  principle  recognized  is  that  it  is  the 
duty  of  officers  and  directors  of  a  corporation 
which  has  become  insolvent  and  ceased  to 
prosecute  the  object  for  which  it  was  organ- 
ized to  convert  its  property  into  money  and 
apply  the  proceeds  to  the  payment  of  its 
debts  and  that  upon  failure  to  do  so  a  court 
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6.  Foreign  Corporation.'*^  Questions  of  local  administration  should  be  rele- 
gated to  the  courts  of  the  state  or  country  under  the  laws  of  which  the  corpora- 
tion is  organized;  courts  of  equity  have  no  right  or  authority  to  dissolve  a  foreign 
corporation,  or  to  wind  up  its  business/^  and  the  only  proper  tribunal  to  grant  an 
order  to  practically  restrain  the  exercise  of  the  ordinary  business  of  the  corpora- 
tion and  of  its  charter  powers  is  a  court  of  general  jurisdiction  in  the  state  of 
corporate  domicile. '^^  In  such  cases  receivers  cannot  be  appointed  outside 
of  the  domicile  of  the  corporation.'^^    A  radical  distinction  is  recognized,  how- 


of  equity  will  appoint  a  receiver  to  hold  the 
property  for  the  benefit  of  creditors)  ;  Doe  X), 
Northwest  Coal,  etc.,  Co.,  64  Fed.  928;  Bel- 
mont Nail  Co.  V.  Columbia  Iron,  etc.,  Co.,  46 
Fed  8.  See  also  Kentucky  Racing,  etc.,  As- 
soc. Galbreaith,  117  Ky.  66,  77  S.  W.  371, 
25  Ky.  L.  Rep.  1212. 

Mere  insolvency  not  sufficient. — ^Under  this 
doctrine  mere  insolvency  is  not  sufficient. 
The  meaning  of  the  rule  that  the  assets  of 
an  insolvent  corporation  constitute  a  trust 
fund  for  the  benefit  of  its  creditors  is  true 
only  in  the  qualified  sense  that  after  a  court 
of  equity  has  acquired  jurisdiction  of  the 
assets  in  a  proper  proceeding  such  creditors 
have  an  equitable  right  to  share  in  the  dis- 
tribution thereof  and  mere  insolvency  of  the 
corporation  does  not  render  such  assets  the 
subject  of  a  trust  in  favor  of  general  credit- 
ors. Hoilins  v.  Brierfield  Coal,  etc.,  Co.,  150 
U.  S  371,  14  S.  Ct.  127,  37  L.  ed.  1113; 
Jones  V.  Mutual  Fidelity  Co.,  123  Fed.  506; 
Doe  V.  Northwest  Coal,  etc.,  Co.,  64  Fed.  928. 
See  also  North  Fairmount  Bldg.,  etc.,  Co.  V. 
Rehn,  8  Ohio  S.  &  C.  PI.  Dec.  594,  6  Ohio 
N.  P.  185.  But  assets  of  a  corporation  have 
been  held  to  constitute  a  trust  fund  in  a  gen- 
eral sense  where  abandoned  by  the  managers 
of  the  corporation,  so  that  the  appointment 
of  a  receiver  at  the  suit  of  general  creditors 
without  judgments  or  liens  is  not  so  unau- 
thorized and  void  as  to  be  subject  to  collat- 
eral attack  for  want  of  jurisdiction.  Whit- 
ney y.  Hanover  Nat.  Bank,  71  Miss.  1009, 
15  So.  33,  23  L.  R.  A.  531. 

Under  insolvency  statute. —  Under  a  stat- 
ute declaring  that  a  receiver  may  be  ap- 
pointed for  an  insolvent  corporation,  it  is 
held  that  the  appointment  cannot  be  made 
at  the  instance  of  a  general  creditor  until 
that  point  has  been  reached  in  the  corporate 
affairs  at  which  the  trust  doctrine  can  be 
invoked.  Brenton  v.  Peck,  39  Tex.  Civ.  App. 
224,  87  S.  W.  898.  In  Jones  v.  Mutual  Fidel- 
ity Co.,  123  Fed.  506,  the  remedy  under  a 
state  statute  was  enforced  upon  the  ground 
that  it  gave  an  equitable  right  and  remedy 
wholly  independent  of  any  legal  remedy,  al- 
though depending  upon  the  existence  of  a 
pecuniary  legal  demand,  and  that  a  distinc- 
tion was  to  be  observed  between  the  exercise 
of  equitable  jurisdiction  in  aid  of  a  legal 
remedy  for  the  collection  of  a  pecuniary  legal 
demand  and  the  exercise  of  equitable  juris- 
diction for  the  enforcement  of  a  purely  equi- 
table right  by  a  purely  equitable  remedy.  See 
also  U.  S.  Shipbuilding  Co.  Conklin,  126 
Fed.  132,  60  C.  C.  A.  680,  where,  however, 
it  was  not  necessary  to  decide  the  point  in 
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the  last  case  but  the  complainants  being  lien 
creditors  it  was  held  that  there  was  no  ob- 
jection to  their  seeking  the  remedy  by  injunc- 
tion and  the  appointment  of  a  receiver  in  the 
federal  court  which  was  given  by  the  state 
statute  against  an  insolvent  corporation, 
other  jurisdictional  grounds  being  present  in 
the  case. 

Waiver  of  rights  of  creditor. —  Where  the 
creditors  of  a  corporation  ratify  an  arrange- 
ment whereby  a  partnership  succeeds  to  the 
business,  assets,  and  liabilities  of  a  corpora- 
tion, and  accept  such  partnership  as  their 
debtor  in  lieu  of  the  corporation,  they  waive 
the  right  to  have  a  receiver  appointed  to  ad- 
minister the  assets  of  the  corporation  for  the 
benefit  of  its  creditors.  Tenney  v.  Ballard, 
etc..  Hat  Co.,  17  Tex.  Civ.  App.  144,  43  S.  W. 
296. 

67.  Ancillary  receivers  see  infra,  VIII,  B. 

Actions  generally  see  Foreign  Corpora- 
tions, 19  Cvc.  1323  et  seq.-,  Courts,  11  Cyc. 
853. 

Where  corporation  is  in  process  of  liquida- 
tion in  state  of  domicile  see  infra,  VIII,  B. 

68.  See  Foreign   Corporations,   19  Cyc. 

1236  text  and  note  49  et  seq. 

69.  See  Foreign   Corporations,   19  Cyc. 

1237  text  and  note  56. 

70.  See  Foreign  Corporations,  19  Cyc. 
1237  text  and  notes  54  et  seq. 

71.  Culver  Lumber  Co.  v.  Culver,  81  Ark. 
102,  99  S.  W.  391;  Condon  v.  Mutual  Reserve 
Fund  Life  Assoc.,  85  Md.  99,  42  Atl.  944,  73 
Am.  St.  Rep.  169,  44  L.  R.  A.  149;  Acken 
V.  Coughlin,  103  N.  Y.  App.  Div.  1,  92  N.  Y. 
Suppl.  700,  34  N.  Y.  Civ.  Proc.  200 ;  Phillips 
V.  Sonora  Copper  Co.,  90  N.  Y.  App.  Div. 
140,  86  N.  Y.  Suppl.  200;  Hallenberg  y. 
Greene,  66  N.  Y.  App.  Div.  590,  73  N.  Y. 
Suppl.  403;  Murray  v.  Vanderbilt,  39  Barb. 
(N.  Y.)  140;  Redmond  v.  Enfield  Mfg.  Co., 
13  Abb.  Pr.  N.  S.  (N.  Y.)  332;  Barclay  v, 
Talman,  4  Edw.  (N.  Y.)  128  [affirmed  in  3 
Ch.  Sent.  56] ;  Parks  v.  U.  S.  Bankers'  Corp., 
140  Fed.  160;  Leary  v.  Columbia  River,  etc., 
Nav.  Co.,  82  Fed.  775  (holding  that  in  a  suit 
against  the  corporation  and  its  managing 
officers,  by  a  stock-holder  who  charges  the 
officers  with  an  abuse  of  their  trust,  and  with 
wasting  the  earnings  of  the  company,  a  re- 
ceiver will  not  be  appointed  where  the  officers 
are  beyond  the  jurisdiction  of  the  court,  and 
cannot  be  brought  to  account,  nor  be  com- 
pelled to  restore  ill-gotten  gains,  and  where 
the  main  purpose  of  the  suit  is  the  protection 
of  complainant's  interest)  ;  Republican  Moun- 
tain Silver  Mines  v.  Brown,  58  Fed.  644,  7 
C.  C.  A.  412,  24  L.  R.  A.  776.    And  see 
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ever,  between  the  appointment  of  a  receiver  of  a  foreign  corporation  and 
the  appointment  of  a  receiver  merely  of  the  property  of  the  corporation  to  pre- 
serve it  from  unlawful  disposition,  waste,  or  material  injury;  authority  to  make 
the  appointment  is  upheld  in  the  latter  case,'^  as  a  part  of  the  general  power  of 
a  court  of  equity  in  the  particular  litigation  of  v/hich  it  has  jurisdiction;  and 
under  this  rule,  in  a  suit  properly  brought  by  stock-holders  or  creditors  to  enforce 
a  right  of  the  corporation  against  directors  and  officers  who  are  in  default,  if 
a  fund  belonging  to  the  corporation  is  in  the  state  of  the  forum  and  is  in  danger 
of  loss  to  the  creditors  and  stock-holders,  the  court  may  appoint  a  receiver  thereof 
pending  litigation.'^'*    But  the  object  of  appointing  a  receiver  for  a  foreign  cor- 


FoREiGN  Corporations,  19  Cyc.  1236  notes  49 
et  seq. 

Insolvency. —  Thus  in  a  suit  in  which  it 
did  not  appear  that  the  corporation  was  in- 
solvent and  there  seemed  to  be  no  creditors, 
but  which  involved  a  controversy  between 
stock-holders  as  to  the  management  of  the 
internal  affairs  of  the  corporation,  a  receiver 
could  not  be  appointed.  Parks  v.  U.  S.  Bank- 
ers' Corp.,  140  Fed.  160.  But  where  the  pro- 
ceeding is  one  which  requires  interference 
with  the  internal  management  of  the  corpora- 
tion itself,  a  mere  allegation  of  insolvency 
will  not  justify  the  appointment  of  a  receiver, 
where  the  corporation  has  not  been  declared 
insolvent  by  the  courts  of  the  state  of  its 
domicile.  Smythe  v.  Empire  Rubber  Co.,  2 
N.  J.  L.  J.  154.  And  so  where  the  corporation 
made  an  assignment  for  creditors,  but  its 
charter  had  not  been  surrendered,  revoked,  or 
become  invalid,  it  was  held  that  the  share- 
holders could  not  file  a  bill,  recognizing  the 
assignment,  to  restrain  the  assignee  in  rela- 
tion to  the  property  assigned;  that  if  credit- 
ors of  such  corporation  should  complain  of 
misconduct  on  the  part  of  the  assignees  and 
the  like,  the  court  might  protect  the  prop- 
erty in  the  state  and  have  the  trust  executed 
but  that  so  long  as  the  corporation  retained 
its  life  and  legal  capacity,  the  stock-holders 
must  bring  any  proceeding  for  the  dissolution 
and  winding  up  of  the  corporation  and  the 
distribution  of  surplus  assets  among  them 
in  the  state  of  the  domicile  of  the  corpora- 
tion. Barclay  v.  Talman,  4  Edw.  (N.  Y.) 
128  [affirmed  in  3  Ch.  Sent.  56].  Under  a 
statute  in  Ehode  Island,  providing  for  the  ap- 
pointment of  a  receiver  of  the  property  of 
resident  debtors  by  petition  of  creditors  in  in- 
solvency proceedings,  it  was  held  that  the 
property  of  non-resident  debtors  was  not  con- 
templated and  that  a  receiver  for  a  foreign 
corporation  doing  business  in  Rhode  Island 
could  not  be  appointed  under  that  statute. 
Stafford  v.  American  Mills  Co.,  13  R.  I.  310. 
But  this  does  not  prevent  the  appointment  of 
an  ancillary  receiver  by  a  court  of  equity  in 
the  exercise  of  its  general  power.  Evans  V. 
Pease,  21  R.  I.  187,  42  Atl.  506. 

Suit  by  stock-holders  and  members. —  In 
Condon  v.  Mutual  Reserve  Fund  Life  Assoc., 
89  Md.  99,  42  Atl.  944,  73  Am.  St.  Rep.  169, 
44  L.  R.  A.  149,  it  was  held  that  an  action 
on  an  insurance  policy  in  a  company  oper- 
ated on  the  mutual  assessment  plan  to  recover 
a  loss  would  be  within  the  jurisdiction  of 
the  courts  of  a  state  other  than  that  of  the 


corporate  domicile,  but  that  a  suit  by  a 
policy-holder  to  determine  whether  assess- 
ments in  the  foreign  insurance  company  were 
fraudulent  and  illegal  involved  an  inquiry 
into  the  internal  management  of  the  corpora- 
tion and  that  a  receiver  could  not  be  ap- 
pointed notwithstanding  the  mere  allegation 
of  the  insolvency  of  the  company.  But  in 
Fisk  V.  Chicago,  etc.,  R.  Co.,  53  Barb.  (N.Y.) 
513,  4  Abb.  Pr.  K  S.  378,  36  How.  Pr.  20, 
it  was  held  that  actions  by  citizens  of  New 
York  as  holders  of  stock  in  a  foreign  corpora- 
tion might  be  brought  in  that  state  for  the 
purpose  of  restraining  the  use  of  proceeds 
of  an  illegal  and  void  issue  of  stock  and  that 
a  receiver  might  be  appointed  of  the  proceeds 
of  such  stock  in  that  state. 

72.  Reusens  v.  Manufacturing,  etc.,  Co.  of 
America,  99  K  Y.  App.  Div.  214,  90  K  Y. 
Suppl.  iOlO  [distinguishing  Mabon  v.  Ong- 
ley  Electric  Co.,  156  K  Y.  196,  50  K  E. 
805]  (in  that  refusal  to  entertain  that  suit 
was  based  upon  the  fact  that  it  was  brought 
by  a  foreign  receiver  of  the  corporation 
against  the  corporation  as  sole  defendant)  ; 
Popper  V.  Supreme  Council  0.  C.  F.,  61  N.  Y. 
App.  Div.  405,  70  K  Y.  Suppl.  637;  Hamil- 
ton V.  Accessory  Transit  Co.,  3  Abb.  Pr. 
(N.  Y.)  255  [affirmed  in  26  Barb.  46]. 

Failure  of  corporation  to  comply  with 
foreign  statute. — A  stock-holder  is  not  pre- 
cluded from  suing  for  the  appointment  of  a 
receiver  of  property  of  a  foreign  corporation 
because  the  latter  has  failed  to  procure  the 
certificate  of  the  secretary  of  state  that  it 
has  complied  with  all  the  requirements  of 
law  to  authorize  it  to  do  business  in  the  state. 
Walter  v.  F.  E.  McAlister  Co.,  21  Misc. 
(N.  Y.)  747,  48  F.  Y.  Suppl.  26,  27  N.  Y. 
Civ.  Proe.  33;  Williams  v.  Hintermeister,  26 
Fed.  889. 

73.  Barley  v.  Gittings,  15  App.  Cas.  (D.  C.) 
427;  Hellenberg  v.  Greene,  66  N.  Y.  App. 
Div.  590,  73  Y.  Suppl.  403;  Popper  r. 
Supreme  Council  O.  C,  F.,  61  N.  Y.  App.  Div. 
405,  70  N.  Y.  Suppl.  637 ;  Shinney  v.  North 
American  Sav.,  etc.,  Co.,  97  Fed.  9;  Williams 
V.  Hintermeister,  26  Fed.  889. 

74.  Reusens  v.  Manufacturing,  etc.,  Co.  of 
America,  99  N.  Y.  App.  Div.  214,  90  N.  Y. 
Suppl.  1010:  Hallenborg  r.  Greene,  66  N.  Y. 
App.  Div.  590,  73  N.  Y.^Suppl.  403.  See  also 
infra,  VIII,  B;  and  see  Railro.yds,  33  Cvc. 
633. 

Under  a  statute  authorizing  such  a  suit 
for  the  purpose,  among  other  things,  of  com- 
pelling an  account  of  the  official  conduct  and 
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poration  is  to  preserve  its  property  and  effects  in  the  state  for  the  benefit  of  cred- 
itors and  shareholders/^  and  the  authority  thus  to  take  property  of  such  corpora- 
tion into  the  custody  of  the  court  is  restricted  in  purpose  to  its  preservation  from 
loss,  unlawful  disposition,  or  material  injury,^®  and  is  to  be  exercised  only  as 
to  property  within  the  state  of  the  forum  or  in  the  possession  of  the  individual 
over  whom  the  court  has  acquired  jurisdiction."  Where  a  corporation  has  been 
wound  up  in  the  state  of  its  domicile  and  the  receiver  there  appointed  has  been 
discharged,'^  or  where  the  affairs  of  a  foreign  corporation  are  in  process  of  liquida- 
tion in  the  state  of  its  domicile  and  the  corporation  is  in  the  hands  of  a  receiver 
appointed  in  the  proceedings  in  that  state,  a  receiver  may  be  appointed  to  take 
the  corporate  property  in  another  state  for  the  purpose  of  preserving  and  dis- 
tributing it  among  the  creditors  there  at  the  suit  of  stock-holders,  or  members  ; 


disposition  of  corporate  property  and  to  com- 
pel payment  to  the  corporation  or  to  creditors, 
a  receiver  may  be  appointed.  Acken  v.  Cough- 
lin,  103  N.  Y.  App.  Div.  1,  92  N.  Y.  Suppl. 
700,  34  K  Y.  Civ.  Proc.  200. 

75.  Holbrook  v.  Ford,  153  111.  633,  39 
N.  E.  1091,  46  Am.  St.  Rep.  917,  27  L.  R.  A. 
324. 

76.  Acken  Coughlin,  103  N.  Y.  App. 
Div.  1,  92  N.  Y.  Suppl.  700,  34  N.  Y.  Civ. 
Proc.  200  (holding  that  under  the  statute 
providing  for  suit  by  stock-holders,  creditors, 
etc.,  against  delinquent  officers  and  directors 
for  an  account  of  corporate  property,  etc.,  a 
temporary  injunction  against  disposition  of 
property,  consisting  mainly  of  patents,  was 
sufficient  without  the  appointment  of  a  re- 
ceiver) ;  Hamilton  V.  Accessory  Transit  Co., 
3  Abb.  Pr.  (N.  Y.)  255  [affirmed  in  26  Barb. 
46]  (where  it  was  held  that  a  receiver  would 
not  be  appointed  on  the  ground  that  the  cor- 
poration had  been  declared  dissolved  by  a 
published  decree  of  the  executive  of  a  foreign 
country,  where  it  was  organized,  it  not  ap- 
pearing that  the  property  was  in  danger  of 
loss,  etc.,  before  a  full  investigation  and  final 
determination  could  be  had). 

In  aid  of  execution. —  Under  IST.  Y.  Code 
Civ.  Proc.  §  1784,  which  provides  for  an 
action  for  sequestrating  the  property  of  a 
corporation  created  by  or  under  the  laws  of 
New  York  and  for  a  general  distribution  of 
the  corporate  property,  at  the  suit  of  a  judg- 
ment creditor  upon  the  return  of  an  execution 
unsatisfied  partly  or  wholly,  such  remedy  is 
not  available  against  a  foreign  corporation. 
Burgoyne  v.  Eastern,  etc.,  R.  Co.,  13  N.  Y. 
Suppl.  537.  To  justify  the  appointment  of  a 
receiver  at  the  instance  of  such  a  creditor,  it 
must  appear  that  the  corporation  has  fraudu- 
lently disposed  of  property  and  the  party 
who  took  it  must  be  before  the  court.  Drey- 
fus V.  Scale,  37  N.  Y.  App.  Div.  351,  55  N.  Y. 
Suppl.  1111.  But  in  De  Bemer  v.  Drew,  57 
Barb.  (N.  Y.)  438,  39  How.  Pr.  466,  it  was 
held  that  under  the  New  York  code,  providing 
for  the  appointment  of  a  receiver  in  proceed- 
ings supplementary  to  execution,  the  court, 
having  obtained  jurisdiction  of  the  original 
action  against  a  foreign  corporation,  had 
jurisdiction  to  give  its  judgment  effect;  that 
chapter  2,  title  9,  section  292,  providing  for 
an  order  requiring  the  judgment  debtor  to 
appear  and  answer  concerning  his  property, 
€tc.,  upon  the  return  of  an  execution  unsatis- 

[II,  C,  6] 


fied  did  not  require  such  steps  before  the  ap- 
pointment of  a  receiver  under  section  298  of 
the  same  charter,  which  provided  that  the 
judge  might  also,  by  order,  appoint  a  receiver 
of  the  property  of  the  judgment  debtor  with 
like  authority  as  a  receiver  under  section  244, 
the  latter  section  being  in  chapter  5,  of  title 
8,  of  the  code,  in  subdivision  4  of  which 
section  it  was  provided  that  after  judgment, 
when  a  foreign  corporation  has  been  dissolved, 
or  is  insolvent,  or  in  imminent  danger  of  in- 
solvency, or  has  forfeited  its  corporate  rights, 
a  receiver  might  be  appointed. 

77.  Holbrook  v.  Ford,  153  111.  633,  39  N.  E. 
1091,  46  Am.  St.  Rep.  917,  27  L.  R.  A.  324; 
Acken  v.  Coughlin,  103  N.  Y.  App.  Div.  1,  93 
N.  Y.  Suppl.  700,  34  N.  Y.  Civ.  Proc.  200. 

78.  Culver  Lumber,  etc.,  Co.  v.  Culver,  81 
Ark.  102,  99  S.  W.  391,  suit  by  stock-holder. 

79.  Fawcett  v.  Supreme  Sitting  O.  I.  H , 
64  Conn.  170,  29  Atl.  614,  24  L.  R.  A.  815; 
Security  Sav.,  etc.,  Assoc.  v.  Moore,  151  Ind. 
174,  50"  N.  E.  869  (upon  allegation  that  the 
domiciliary  receiver  was  about  to  remove  the 
assets  from  Indiana  and  thereby  defeat  the 
claims  of  resident  creditors)  ;  Mabon  i;.  Ongley 
Electric  Co.,  156  N.  Y.  196,  50  N.  E.  805; 
McNabb  v.  Porter  Air-Lighter  Co.,  44  N.  Y. 
App.  Div.  102,  60  N.  Y.  Suppl.  694  (under 
the  statute  for  the  preservation  of  assets  in 
the  state  where  no  officer  has  power  to  hold 
them)  ;  Mosher  V.  Supreme  Sitting  O.  I.  H., 
88  Hun  (N.  Y.)  394,  34  N.  Y.  Suppl.  816 
(under  Code  Civ.  Proc.  §  713,  provid- 
ing that  a  receiver  may  be  appointed  before 
final  judgment  on  the  application  of  any  per- 
son interested,  where  tliere  is  danger  that 
the  property  affected  by  the  action  will  be 
removed  beyond  the  jurisdiction  of  the  court, 
or  lost,  or  materially  injured  or  destroyed)  ; 
Murray  Vanderbilt,  39' Barb.  (N.  Y.)  140; 
Redmond  v.  Hoge,  3  Hun  (N.  Y.)  171  (where 
the  foreign  corporation  had  funds  deposited 
in  New  York  with  one  of  its  officers,  who  was 
shown  to  be  an  unsafe  depositary)  ;  Walter 
V.  F.  E.  McAlister  Co..  21  Misc.  (N.  Y.)  747, 
48  N.  Y.  Suppl.  26,  27  N.  Y.  Civ.  Proc.  33; 
Woerishoffer  v.  North  River  Constr.  Co.,  6 
N.  Y.  Civ.  Proc.  113;  Phoenix  Foundry,  etc., 
Co.  V.  North  River  Constr.  Co.,  6  N.  Y.  Civ. 
Proc.  106;  Kean  v.  Supreme  Sitting  0.  1.  H., 
3  Pa.  Dist.  323 

That  the  stock-holder  is  a  non-resident 
will  not  bar  his  action  under  the  rule  of  the 
text.   Walter  v.  F.  E.  McAlister  Co.,  21  Misc. 
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and  the  same  remedy  is  available  at  the  suit  of  creditors  in  another  jurisdiction 
for  the  protection  and  distribution  of  assets  there. 

*       III.  Appointment,  qualification,  and  Tenure." 

A.  Jurisdiction  of  Courts  and  Judges  —  l.  In  General.  The  matter 
of  the  appointment  of  a  receiver  is  the  subject  of  equitable  jurisdiction, to  be 
exercised  in  proper  cases  in  any  cause  of  which  the  court,  as  a  court  of  equity, 
has  jurisdiction,^^  and  courts  of  chancery  as  well  as  those  courts  in  the  various 
states  which  exercise  a  general  jurisdiction  in  equity,  and  the  judges  thereof,^ 


(N.  Y.)  747,  48  N.  Y.  Suppl.  26,  27  N.  Y. 
Civ.  Proc.  33. 

80.  Day  v.  Baltimore  City  Postal  Tel.  Co., 
66  Md.  354,  7  Atl.  608;  Popper  v.  Supreme 
Council  0.  C.  F.,  61'  N.  Y.  App.  Div.  405,  70 
N.  Y.  Suppl.  637  (holding  that  a  provision 
of  the  code  of  civil  procedure  extending  to 
foreign  corporations  transacting  business  or 
having  a  business  or  fiscal  agency  in  New- 
York  another  provision  that  a  receiver  of 
the  property  of  a  corporation  can  be  ap- 
pointed in  an  action  by  the  attorney-general 
or  by  a  stock-holder  to  preserve  assets  of  the 
corporation  does  not  prevent  the  exercise  of 
jurisdiction  of  an  action  by  a  resident  cred- 
itor for  the  appointment  of  a  receiver  of 
property  of  an  insolvent  foreign  corporation 
and  to  secure  an  equitable  distribution  of  the 
assets  in  New  York  among  its  resident  cred- 
itors, and  that  where  such  assets  in  New 
York  were  being  attached  by  resident  cred- 
itors, and  there  was  danger  of  their  waste 
and  dissipation,  a  receiver  might  be  appointed 
at  the  suit  of  a  resident  creditor  not  secured 
by  attachment  on  behalf  of  himself  and  all 
others  similarly  situated)  ;  Douglas  v.  At- 
lantic Mut.  L.  Ins.  Co.,  25  Grant  Ch.  (U.  C.) 
379. 

Pending  contest  between  claimants  to  cor- 
porate offices  the  trustees  of  bondholders 
may  have  a  receiver  appointed  in  a  foreign 
court  to  take  charge  of  property  situated 
within  its  jurisdiction.  Schmidt  v.  Mitchell, 
98  Ky.  218",  32  S.  W.  599,  33  S.  W.  408. 

81.  Effect  of  appeal  and  stay  see  Appeal 
AND  Error,  2  Cyc.  914,  979. 

Equitable  execution  see  supra,  TI,  B,  12, 
b.    And  see  Executions,  17  Cyc.  1451. 

Foreign  and  ancillary  receivership  see  in- 
fra, VIII,  B. 

Legislative  action  see  Constitutional 
Law,  8  Cyc.  812,  813. 

Prohibition  against  appointment  see  Pro- 
hibition, 32  Cyc.  610. 

Provisional  remedy  in  lunacy  proceedings 
see  Insane  Persons,  22  Cyc.  1127  note  83. 

82.  Naumburg  v.  Hyatt,  24  Fed.  898.  See 
also  supra,  II,  A. 

Chambers  and  vacation  —  Generally. —  See 
Judges,  23  Cyc.  554. 

In  insolvency  proceedings  see  Insolvency, 
22  Cyc.  1276  note  40. 

Order  in  court  instead  of  "by  judge  at 
chambers. —  Over  an  objection  that  under  a 
statute  for  the  appointment  of  a  receiver  of 
an  insolvent  corporation  by  a  judge,  the  order 
must  be  made  by  a  judge  at  chambers  and  not 
in  court,  it  was  held  that  the  mere  entitling 


an  order  as  at  special  term,  which  by  law 
may  be  made  before  a  judge,  out  of  court,  or 
the  making  of  it  by  the  judge  when  sitting  at 
special  term,  instead  of  when  sitting  at  cham- 
bers, does  not  vitiate  the  order;  that  he  has 
power  to  make  the  order  as  a  judge,  and  it 
detracts  nothing  from  the  force  of  the  order 
made  by  him  as  a  judge  that  he  makes  it  at 
the  special  term,  or  entitles  it  as  made  at 
the  special  term.  In  re  Knickerbocker  Bank, 
19  Barb.  (N.  Y.)  602.  See  also  Stewart  v. 
Beebe,  28  Barb.  (N.  Y.)  34. 

Appointment  by  executive  officers  see 
supra,  I,  note  2. 

Reference  see  infra,  III,  F,  3,  b. 

Want  of  jurisdiction  of  subject-matter  see 
supra,  II,  B,  6. 

83.  National  Park  Bank  v.  Goddard,  131 
K  Y.  494,  30  N.  E.  566  [affirming  62  Hun 
31,  16  N.  Y.  Suppl.  343]. 

Discretion  see  supra,  II,  B,  2. 
Preservation  and  protection  of  property  see 
supra,  II,  B,  10. 

84.  Alabama.' — Ensley  Dev.  Co.  v.  Powell, 
147  Ala.  300,  40  So.  137. 

Georgia. —  Jones  v.  Dougherty,  10  Ga.  273. 
Maryland. —  Williamson  v.  Wilson,  1  Bland 
418. 

Mississippi. —  State  Bank  v.  Duncan,  52 
Miss.  740. 

Missouri. —  Miller  v.  Perkins,  154  Mo.  629, 
55  S.  W.  874;  Cox  v.  Volkert,  86  Mo.  505. 

North  Carolina. —  Battle  v.  Davis,  66  N.  C. 
252;  Skinner  v.  Maxwell,  66  N.  C.  45. 

Oklahoma. —  Garrett  v.  London,  etc.,  F.  Ins. 
Co.,  15  Okla.  222,  81  Pac.  421. 

Washington. —  Washington  Iron- Works  v. 
Jensen,  3  Wash.  584,  28  Pac.  1019. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  38 
et  seq. 

Under  a  statute  creating  a  new  equitable 
right  in  respect  to  the  appointinent  of  re- 
ceivers, the  enforcement  of  wiiich  w'ould  de- 
volve upon  a  court  of  chancery,  the  power 
may  be  exercised  by  the  court  having  general 
equity  jurisdiction.  Potter  v.  Merchants* 
Bank,  28  N.  Y.  641,  86  Am.  Dec.  273;  Jelly 
V.  Paraiso  Reduction  Co.,  1  N.  Y.  Suppl.  Ill, 
15  N.  Y.  Civ.  Proc.  86.  And  such  a  court  in 
administering  the  remedy  is  held  to  act  as  one 
of  general  jurisdiction  and  not  in  the  exercise 
of  a  mere  special  statutorv  power.  Bangs  r. 
Duckinfleld,  18  N.  Y.  592  [overruling  in 
effect.  Bangs  v.  Mcintosh,  23  Barb.  (N.  Y.) 
691];  Palmer  v.  Clark,  4  Abb.  N.  Cas. 
(N.  Y.)  25. 

The  same  power  as  that  exercised  by 
courts  of  chancery  i^s  conferred  upon  the  court 
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or  the  courts  upon  which  is  conferred  full  chancery  jurisdiction  and  powers  in 

particular  matters,*^  have  inherent  power  to  appoint  receivers.  The  power  is 
referable  solely  to  those  powers  which  the  court  exercises  as  a  court  of  chancery/® 
and  a  court  of  law  has  no  inherent  power  in  this  regard;  any  authority  which 
it  may  exercise  in  appointing  receivers  must  be  derived  entirely  from  some 
positive  law.^^ 

2.  Particular  Courts  and  Judges  ®^  —  a.  In  General.  The  appointment  of  a 
receiver  being  a  function  pertaining  to  the  chancellor,  in  the  absence  of  statute 
it  cannot  be  exercised  by  the  judge  of  a  law  court  in  a  suit  pending  in  the  chancery 
court  merely  by  virtue  of  a  power  to  issue  remedial  writs,    and  a  provision  rela- 


under  the  code  to  be  exercised  in  the  same 
emergencies.  Bitting  v.  Ten  Eyck,  85  Ind. 
357.  See  also  Mcintosh  v.  Perkins,  13  Mont. 
143,  32  Pac.  653. 

Statutory  summary  proceeding. —  Where  a 
circuit  court  is  a  court  of  law  or  a  court  of 
equity,  it  acts  as  the  one  or  the  other  accord- 
ing to  the  nature  of  the  particular  matter 
which  the  law  refers  to  its  jurisdiction,  and 
a  statutory  proceeding  to  be  begun  by  peti- 
tion rather  than  by  summons,  in  which  a 
receiver  is  to  be  appointed,  is  held  to  be  one 
in  which  such  court,  to  which  the  jurisdiction 
of  administering  the  remedy  is  referred,  acts 
as  a  court  of  equity.  Gephart  v.  Starrett,  47 
Md.  396. 

85.  Sloan  v.  Moore,  37  Pa.  St.  217. 

86.  Folsom  v.  Evans,  5  Minn.  418. 
Judges   of   different   districts. —  In  North 

Carolina  a  motion  for  a  receiver  must  be 
made  before  a  resident  judge  of  the  district 
or  one  assigned  to  the  district  and  holding 
the  courts  thereof  by  exchange;  or  at  least, 
in  analogy  to  the  grant  of  restraining  orders, 
if  the  motion  for  a  temporary  receiver  is 
granted  by  another  judge  than  one  of  those 
just  named,  the  order  must  be  made  return- 
able before  one  of  such  judges.  Worth  v. 
Piedmont  Bank,  121  N.  C.  343,  28  S.  E.  488; 
Corbin  Berry,  83  N.  C.  27.  But  the  order 
to  shoAV  cause  may  be  made  returnable  before 
a  judge  residing  in  the  district  in  which  the 
order  was  made  but  assigned  to  a  different 
district.  Stith  v.  Jones,  101  N.  C.  360,  8 
S.  E.  151. 

While  sitting  in  another  county  of  circuit. 

—  A  judge  of  the  circuit  court  holding  a 
session  in  one  of  the  counties  of  his  circuit 
may  make  an  order  appointing  a  receiver  in 
an  action  brought  in  another  county  under 
the  statutory  provision  that  receivers  may  be 
appointed  by  the  court  or  the  judge  thereof 
in  vacation.  Chicago,  etc.,  R.  Co.  v.  St. 
Clair,  144  Ind.  371,  44  N.  E.  225. 

87.  Illinois. —  Myres  v.  Frankenthal,  55  111. 
App.  390. 

Minnesota. —  Folsom  v.  Evans,  5  Minn.  418. 

Missouri. —  Miller  v.  Perkins,  154  Mo.  629, 
55  S.  W.  874. 

Nelraska. —  Murphy  v.  Fidelity  Mut.  F. 
Ins.  Co.,  69  Nebr.  489,  95  N.  W.  1022. 

New  Jersey. —  Oehme  v.  Rucklehaua,  50 
N.  J.  L.  84,  11  Atl.  145. 

England. —  Walmsley  v.  Mundy,  13  Q.  B.  D. 
807,  53  L.  J.  Q.  B.  304,  50  L.  t.  Rep.  N.  S. 
317,  32  Wkly.  Rep.  602,  showing  the  rule  be- 
fore the  Judicature  Act. 
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See  42  Cent.  Dig.  tit.  "Receivers,"  §  38 
et  seq. 

88.  Appointment  pending  appeal  see  Ap- 
peal AND  Error,  2  Cyc.  979. 

Judges  see  23  Cyc.  499. 
Special  judge  see'  Judges,  23  Cyc  611,  text 
and  note  53. 

89.  Alexander  v.  Manning,  58  Miss.  634. 
See  also  Ruthrauff  v.  Kresz,  13  Cal.  639 
(where  a  county  judge's  jurisdiction  was  lim- 
ited to  such  cases  as  the  legislature  might 
prescribe  and  the  act  of  the  legislature  con- 
ferring such  jurisdiction  did  not  give  the 
power  to  appoint  a  receiver,  and  it  was  held 
that  no  such  power  existed,  although  such 
judge  was  given  the  power  to  grant  an  in- 
junction, at  least  as  a  distinct  proceeding 
from  the  injunction)  ;  Battery  Park  Bank  v. 
Western  Carolina  Bank,  127  N.  C.  432,  37 
S.  E.  461. 

A  police  judge  was  held  to  have  no  power 
in  an  action  of  forcible  detainer  to  appoint  a 
receiver.  Reed  v.  Taylor,  78  S.  W.  892,  25 
Ky.  L.  Rep.  1703. 

Court '  commissioner,  master,  or  register. — • 
In  Quiggle  v.  Trumbo,  56  Cal.  626,  it  was 
held  that  the  court  commissioner  had  no  juris- 
diction to  appoint  a  receiver,  since  the  au- 
thority is  conferred  upon  the  court  or  a 
judge  thereof  and  therefore  an  appointment 
by  such  commissioner  is  void.  So  in  Illinois 
it  was  held  that  the  master  in  chancery  had 
no  power  to  appoint  a  receiver.  Brush  v. 
Blanchard,  19  111.  31.  In  Ex  p.  Smith,  23 
Ala.  94,  it  was  held  by  a  majority  of  the 
court  that  under  the  provisions  of  the  code 
declaring  that  a  register  should  have  no 
power  to  appoint  receivers  and  also  that  re- 
ceivers could  be  appointed  only-  by  a  chan- 
cellor, etc.,  an  appointment  by  a  register  was 
void  even  though  the  chancellor  had  passed 
upon  the  equities,  decided  that  the  appoint- 
ment should  be  made,  and  referred  the  mat- 
ter to  the  register  to  select  a  fit  person  and 
make  the  appointment.  But  under  a  later 
statute  the  register  was  given  power  to  ap- 
point a  receiver  in  vacation,  upon  notice  or  a 
good  reason  shown  for  omitting  notice,  and 
an  appeal  to  the  chancellor  was  provided,  and 
it  is  held  that  on  such  appeal  from  an  order  of 
appointment  the  chancellor's  jurisdiction  is 
not  merely  appellate,  but  the  matter  comes 
before  him  as  on  an  original  petition,  and 
his  action  thereon  is  precisely  as  if  it  were 
taken  on  the  original  application.  Etowah 
Min.  Co.  V.  Wills  Valley  Min.,  etc.,  Co.,  106 
Ala.  492,  17  So.  522;  Werborn  v.  Kahn,  93 
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tive  to  proceedings  in  vacation  where  a  judge  is  disqualified  does  not  of  itself 
authorize  a  circuit  judge  to  exercise  the  functions  of  a  chancellor  by  the  appoint- 
ment of  a  receiver,  but  only  means  that  in  such  an  emergency  the  application 
may  be  made  to  a  chancellor  or  a  judge  of  the  adjoining  district,  each  class  of 
judicial  officers  exercising  the  powers  appropriate  to  his  sphere. The  consti- 
tutional distribution  of  jurisdiction  will  exclude  the  power  of  any  court,  or  judge 
thereof,  to  exercise  the  equitable  jurisdiction  in  the  appointment  of  a  receiver 
except  such  court  or  judge  whose  jurisdiction  comes  within  the  constitutional 
grant. 

b.  Priority  in  Acquiring  Jurisdiction.  Where  two  suits  are  commenced  in 
different  courts,  and  the  subject  of  the  action  and  the  parties  are  the  same  in 
each,  the  court  which  first  acquires  jurisdiction  should  dispose  of  the  whole 
matter.  ®2 


Ala.  201,  9  So.  729;  Heard  v.  Murray,  93  Ala. 
127,  9  So.  514. 

Evidence  of  appointment. —  Where  in  a 
collateral  proceeding  an  advantage  or  right 
is  sought  to  be  derived  from  the  fact  of  a 
receivership,  it  is  necessary  to  prove  that  the 
receiver  was  appointed  by  a  court  of  compe- 
tent jurisdiction  and  the  fact  that  persons 
acted  as  receivers  raises  no  presumption  that 
they  were  appointed.  International,  etc,  R. 
Co.  V.  Moore,  (Tex.  Civ.  App.  1895)  32  S.  W. 
379.  See  also  iw/m,  VI,  G,  and  VIII, 
A,  6. 

90.  Alexander  v.  Manning,  58  Miss.  634. 

Presumption  because  of  absence  of  particu- 
lar judge. —  Where  the  county  judge  may  ap- 
point a  receiver  in  the  absence  of  the  circuit 
judge,  it  will  be  presumed  in  a  collateral  pro- 
ceeding that  the  county  judge  would  not 
have  made  the  order  unless  the  circuit  judge 
had  been  absent  from  the  county.  H.  B. 
Claflin  Co.  v.  Gibson,  51  S.  W.  439,  21  Ky.  L. 
Hep.  337. 

91.  Garrett  v.  London,  etc.,  F.  Ins.  Co., 
15  Okla.  222,  81  Pac.  421,  holding  further 
that  the  legislature  cannot  confer  powers  in 
this  regard  contrary  to  the  constitutional  dis- 
tribution of  the  judicial  powers  and  that  the 
probate  court  whose  powers  were  otherwise 
limited  by  the  constitution  had  no  chancery 
jurisdiction  and  could  not  appoint  a  receiver. 

Original  jurisdiction  over  executors. —  In 
Long  V.  Wortham,  4  Tex.  381,  under  the  con- 
stitutional provision  original  jurisdiction  was 
conferred  on  the  district  court,  under  which 
it  was  held  that  such  court  had  authority  to 
appoint  a  receiver  and  temporarily  suspend 
the  authority  of  an  executor. 

Appellate  court  of  last  resort. — In  Chemung 
Min.  Co.  V.  Hanley,  11  Ida.  302,  81  Pac.  619, 
it  was  held  that  the  supreme  court  had  power 
to  appoint  a  receiver  under  a  provision  of  the 
constitution  giving  such  court  original  juris- 
diction to  issue  writs  of  mandamus  and  other 
writs  therein  named  and  also  to  issue  all 
writs  necessary  or  proper  to  the  complete 
exercise  of  its  appellate  jurisdiction.  See  also 
Kerr  v.  White,  7  Baxt.  (Tenn.)  394;  West 
V.  Weaver,  3  Heisk.  (Tenn.)  589  (in  which 
cases  it  does  not  appear  upon  what  ground 
the  jurisdiction  is  assumed  and  it  being  held 
in  the  first  case  that  the  property  sought  to 
be  placed  in  the  hands  of  a  receiver  must  be 


brought  under  the  jurisdiction  of  the  supreme 
court  by  virtue  of  the  appeal  or  of  some 
order  or  decree  rendered  in  the  appellate 
court,  and  it  may  be  mentioned  here  that  in 
this  state  the  statute  clothes  all  courts  of 
record  with  the  power  to  appoint  receivers  in 
cases  of  necessitv)  ;  Waters-Pierce  Oil  Co.  v. 
State,  (Tex.  1907)  106  S.  W.  326  (where 
the  court  had  no  doubt  of  its  power  to  ap- 
point a  receiver  in  order  to  enable  it  to  per- 
form its  duties  of  revising  and  correcting 
errors  in  the  proceedings  of  the  lower  court 
if  that  were  necessary,  but  not  for  the  pur- 
pose of  exercising  original  jurisdiction,  and 
where  none  of  the  conditions  upon  which  the 
application  for  such  appointment  is  based  in 
any  way  interferes  with  the  appellate  court 
in  the  discharge  of  its  duty,  such  appointment 
does  not  fall  within  the  scope  of  its  appellate 
jurisdiction)  ;■  Virginia,  etc.,  Steel,  etc.,  Co. 
V.  Wilder,  88  Va.  942,  14  S.  E.  806  (where 
the  authority  of  a  judge  of  such  court  was 
assumed  for  the  purposes  of  the  decision)  ; 
Pacific  R.  Co.  V.  Ketchum,  95  U.  S.  1,  24 
L.  ed.  347  (where,  however,  the  question  of 
the  propriety  of  the  appointment  only  was 
considered,  the  court  assuming  for  that  pur- 
pose that  there  was  jurisdiction).  But  see 
Allen  V.  Harris,  4  Lea  (Tenn.)  190.  The  ap- 
pointment by  such  court  is  also  sometimes 
expressly  provided  for  by  statute.  Eastman 
V,  Cain,  45  Nebr.  48,  63  N.  W.  123. 

92.  McCarthy  v.  Peake,  18  How.  Pr.  (N.  Y.) 
138,  holding  therefore  that  where  two  part- 
ners commenced  a  suit,  each  against  the  other, 
to  close  up  the  partnership,  and  to  enjoin  his 
partner  from  interfering  with  the  partnership 
efifects,  one  in  the  superior  court,  by  procur- 
ing a  temporary  injunction  on  the  fourteenth 
of  September,  which,  with  the  summons,  was 
served  on  the  fifteenth  of  September  about 
three  p.  M,,  and  the  other  commenced  in  the 
supreme  court  b.y  obtaining  an  ex  parte  order 
for  a  receiver,  who  took  possession  of  the 
property  on  the  fifteenth  of  September,  and 
afterward,  at  about  eight  o'clock  on  the  same 
day,  the  summons  and  injunction  were  served, 
the  action  commenced  in  the  su]ierior  court, 
by  the  allowance  of  an  injunction,  on  the 
fourteenth  September,  conferred  on  that  court 
jurisdiction,  and  gave  it  priority:  that  the 
appointment  of  a  receiver  was  of  no  more 
weight  than  the  allowance  of  the  injunction, 
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e.  Under  Statute. However,  the  subject  of  the  appointment  of  receivers 
has  been  regulated  by  various  statutory  provisions  under  which  the  power  has 
sometimes  been  enlarged/*  and  extended  to  actions  at  law,  as  for  example  where 
the  remedy  is  given  as  an  equivalent  for  a  judgment  creditor's  bill,^^  or  all  of  the 
courts  of  the  state,  and  the  judges  thereof,  are  clothed  with  the  power  to  appoint 
receivers  for  the  safekeeping,  management,  etc.,  of  property  in  litigation. Under 
the  judicial  systems  which  blend  the  law  and  equity  practice  or  administer  legal 
and  equitable  remedies  through  the  same  court  or  through  the  same  forms  of 
procedure,  the  inherent  power  of  the  court  to  appoint  a  receiver  has  been  held 
to  be  referable  solely  to  its  power  as  a  court  of  chancery,  and,  in  the  exercise 
of  its  jurisdiction  in  an  action  at  law,  the  appointment  of  a  receiver  is  foreign 
to  its  powers,  except  under  some  express  provision  of  law;     but  these  statutes 


both  being  provisional  remedies,  and  either 
would  give  jurisdiction. 

Where  the  parties  are  not  the  same  in 
both  cases  it  is  held  that  the  rule  laid  down 
in  McCarthy  f.  Peake,  10  How.  Pr.  (N.  Y.) 
138,  supra,  this  note,  does  not  apply.  Carter 
V.  Dime  Sav.  Bank,  61  Nebr.  587,  86  N.  W. 
29.  See  also  Wilmer  v.  Atlanta,  etc.,  Air- 
Line  R.  Co.,  30  Fed.  Cas.  No.  17,775,  2 
Woods  409. 

At  suit  of  bondholders  pending  application 
of  stock-holder. —  The  rule  that  when  the 
property  is  drawn  within  the  jurisdiction  of 
the  court  in  one  case,  the  court  having  ac- 
quired jurisdiction  of  the  cause  and  subject- 
matter,  the  complainant  has  a  right  to  prose- 
cute it  and  obtain  relief  asked,  if  he  estab- 
lishes his  case  in  that  suit,  and  cannot  be 
forced  into  another  suit  even  in  the  same 
court,  is  held  not  to  apply  so  as  to  entitle  a 
stock-holder,  who  has  sued  the  corporation 
and  obtained  a  restraining  order  and  an  order 
to  show  cause  why  a  receiver  should  not  be 
appointed,  to  intervene  in  a  suit  subsequently 
brought  by  mortgage  bondholders,  in  which  a 
receiver  was  appointed,  and  have  the  latter 
suit  stayed  until  the  stock-holder's  suit  is 
determined,  in  the  absence  of  special  circum- 
stances making  an  extraordinary  case.  Penn- 
sylvania L.  Ins.,  etc.,  Co.  v.  Jacksonville,  etc., 
R.  Co.,  55  Fed.  131,  5  C.  C.  A.  53,  where  the 
bonds  secured  by  the  mortgage  aggregated,  in 
all  reasonable  probability,  more  than  the 
value  at  foreclosure  sale  of  all  the  property 
covered  by  the  mortgage,  and  as  against  the 
charge  that  the  second  suit  was  the  result  of 
collusion  between  the  bondholders  and  di- 
rectors it  appeared  that  the  complainant  in 
the  first  suit  owned  only  one  sixteenth  of  the 
stock  while  the  stock-holders  charged  with 
fraudulently  controlling  the  directors  owned 
more  than  sixteen  eighteenths  of  the  stock, 
and  under  such  circumstances  it  was  held  that 
such  a  minority  stock-holder  should  not  be 
allowed  to  precipitate  a  litigation  with  the 
other  stock-holders  so  as  to  require  bond- 
holders to  be  stayed  in  their  proceedings  to 
enforce  their  lien  until  the  fight  between  the 
stock-holders  is  terminated,  or  to  force  the 
bondholders  in  such  case  to  proceed  by  inter- 
vention in  the  stock-holder's  suit. 
'  The  pendency  of  a  suit  to  recover  corpo- 
rate property,  and  for  an  injunction  against 
trespassers  brought  by  the  corporation,  the 
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action  not  involving  the  taking  of  such  prop- 
erty into  the  custody  of  the  court,  will  not 
render  the  appointment  of  a  receiver  by  an- 
other court  an  improper  exercise  of  jurisdic- 
tion; and  such  receiver  may  be  substituted 
for  plaintiff  in  the  original  action,  and  prose- 
cute the  same  to  final  judgment.  San  An- 
tonio, etc.,  E,.  Co.  V.  Davis,  (Tex.  Civ.  App. 
1895)  30  S.  W.  693. 

Concurrent  and  conflicting  jurisdiction  see 
CouETS,  11  Cyc.  988,  1011. 

Extending  receivership  and  subsequent  ap- 
pointments see  infra,  III,  H. 

Property  in  custodia  legis  see  supra,  II, 
B,  9. 

93.  Sequestration  see  Sequestration. 

94.  See  the  statutes  of  the  several  states. 
And  see  Kimbrough  v.  J.  K.  Orr  Shoe  Co., 
98  Ga.  537,  25  S.  E.  576  (appointment  of 
receiver  of  property  held  by  garnishee  as 
pledgee)  ;  John  L.  Roper  Lumber  Co.  v.  Wal- 
lace, 93  N.  C.  22;  Anglo-Italian  Bank  v. 
Davies,  9  Ch.  D.  375,  47  L.  J.  Ch.  833,  39 
L.  T.  Rep.  N.  S.  244,  27  Wkly.  Rep.  3  (under 
the  provision  of  the  Judicature  Act  for  the 
appointment  of  receivers  whenever  it  shall 
appear  to  be  just  or  convenient). 

95.  Myres  v.  Frankenthal,  55  111.  App.  390 
(construing  a  statute  permitting  the  appoint- 
ment of  a  receiver  in  garnishment  proceedings 
to  confine  the  exercise  of  the  power  to  an  ap- 
pointment after  judgment)  ;  Second  Ward 
Bank  v.  Upmann,  12  Wis.  499  (where  it  was 
held  that,  although  the  county  court  was  not 
vested  with  general  equity  jurisdiction  it  had 
civil  jurisdiction  and  therefore  possessed  the 
power  upon  a  supplemental  proceeding  to  ap- 
point a  receiver  because  the  code  made  all 
equitable  remedies  in  aid  of  judgments  at  law 
a  part  of  the  remedy  in  every  civil  action). 

96.  Troughber  v.  Akin,  109  Tenn.  451,  73 
S.  W.  118;  Enochs  V.  Wilson,  11  Lea  (Tenn.) 
228. 

97.  Folsom  v.  Evans,  5  Minn.  418. 

98.  Folsom  v.  Evans,  5  Minn.  418;  Miller 
V.  Perkins,  154  Mo.  629,  55  S.  W.  874.  In 
Satterwhite  v.  Beall,  28  Ga.  525,  under  a 
statute  authorizing  claims  against  trust  es- 
tates to  be  recovered  at  law,  it  was  held  that 
the  judgment  was  a  lien  on  the  corpus  of  the 
trust  property  to  be  enforced  by  execution  in 
the  ordinary  way  so  that  the  appointment  of 
a  receiver  to  take  and  pay  over  rents  would 
be  unwarranted. 
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often  prescribe  particular  instances  in  which,  or  the  circumstances  under  which, 
receivers  may  be  appointed  without  regard  to  the  form  or  character  of  the  prin- 
cipal action,  or  as  apphcable  to  all  civil  actions,  and  extend  the  power  of  appoint- 
ment to  actions  at  law.®®  The  specific  cases  or  grounds  set  out  in  such  provisions 
exclude  the  exercise  of  the  power  of  the  court  to  appoint  a  receiver  in  any  other 
case^  unless  in  the  exercise  of  inherent  and  general  equity  jurisdiction,  in  a  case 


Order  not  void. —  In  Murphy  v.  Fidelity 
Mut.  F.  Ins.  Co.,  69  Nebr.  489,  95  N.  W.  1022, 
it  is  held  that,  although  the  appointment 
may  have  been  made  upon  an  insufficient 
showing  or  in  an  action  where  such  appoint- 
ment is  not  proper,  this  does  not  make  the 
order  absolutely  void  so  that  it  may  be 
ignored  by  everyone,  although  it  may  be  er- 
roneous and  voidable  and  subject  to  be  set 
aside  when  properly  questioned. 

Waiver  of  objection  —  legal  and  equitable 
actions  consolidated. —  In  Pitts  v.  New  Mam- 
moth Gold  Min.  Co.,  23  Utah  623,  65  Pac. 
1076,  a  receiver  was  appointed  for  an  in- 
solvent corporation,  and  thereafter,  by  con- 
sent of  all  parties,  many  suits  against  de- 
fendant, some  legal  and  some  equitable,  were 
consolidated  and  tried  together,  in  which  the 
receiver  was  recognized  and  took  part,  and  it 
was  held  that  objection  could  not  be  made  for 
the  first  time  after  judgment  that  the  appoint- 
ment of  the  receiver  was  illegal  because  made 
in  an  action  at  law. 

99.  Smith  v.  Dayton,  94  Iowa  102,  62 
N.  W.  650;  Rabb  v.  Albright,  93  Iowa  50,  61 
N.  W.  402 ;  Silverman  v.  Kuhn,  53  Iowa  436, 
5  N.  W.  523  (in  attachment,  holding,  how- 
ever, that  the  facts  must  show  the  necessity 
for  the  appointment  as  in  other  cases)  ;  Jones 
V.  Graves,  20  Iowa  596;  Bromley  v.  McCall, 
18  S.  W.  1016,  13  Ky.  L.  Rep.  915  (in  an 
action  of  forcible  detainer)  ;  Miller  v. 
Perkins,  154  Mo.  629,  55  S.  W.  874;  Stark  v. 
Grimes,  88  Mo.  App.  409;  Union  Boom  Co,  v. 
Samish  Boom  Co.,  33  Wash.  144,  74  Pac.  53. 
See  also  supra,  II,  B,  10,  b. 

A  proceeding  to  enforce  a  lien  of  an  em- 
ployee under  N.  Y.  Laws  (1880),  c  440,  was 
held  to  be  an  action,  so  that  the  court  had 
authority  to  appoint  a  receiver  of  the  prop- 
erty pendente  lite.  Gallagher  v.  Karns,  27 
Hun  (N.  Y.)  375.  See  also  Mechanics' 
Liens,  27  Cyc.  419. 

"  To  secure  ample  justice  " —  In  general. — 
Under  a  provision  authorizing  the  appoint- 
ment of  a  receiver  whenever  in  the  discretion 
of  the  court  it  may  seem  to  be  necessary  to 
secure  ample  justice  to  the  parties,  it  is  held 
that  the  appointment  may  be  made  in  any 
case  according  to  the  established  rules  of 
equity  where  such  necessity  appears  to  the 
court,  without  regard  to  the  form  or  char- 
acter of  the  action.  Sheridan  Brick  Works 
V.  Marion  Trust  Co.,  157  Ind.  292,  61  N.  E. 
666,  87  Am.  St.  Rep.  207;  Mead  v.  Burk,  156 
Ind.  577,  60  N.  E.  338. 

Replevin. — In  Hellebush  v.  Blake,  119  Ind, 
349,  21  N.  E.  976,  it  is  held  that  Ind.  Rev. 
St,  (1881)  §  1270,  authorizing  the  appoint- 
ment of  receivers  in  actions  of  replevin,  where 
the  property  claimed  has  a  peculiar  value 
that  cannot  be  compensated  by  damages,  does 


not  alone  control  in  that  regard,  but  under 
section  1222,  authorizing  in  general  the  ap- 
pointment of  receivers  when  "  it  may  be  neces- 
sary to  secure  ample  justice  to  the  parties," 
the  court  may,  whenever  justice  requires  it, 
appoint  receivers  in  actions  of  replevin, 

1.  Sweeny  v.  Mayhew,  6  Ida.  455,  56  Pac. 
85;  Hutchinson  v.  Rice,  109  La.  29,  33  So. 
57;  State  v.  Ellis,  108  La.  521,  32  So.  335; 
Battle  V.  Davis,  66  N.  C.  252;  Skinner  v. 
Maxwell,  66  N,  C,  45,  under  a  provision  for 
the  appointment  of  a  receiver  before  judgment 
where  the  applicant  establishes  an  apparent 
right  to  property,  etc.,  which,  while  held  to 
be  exclusive,  is  held  not  to  materially  change 
the  jurisdiction  of  the  court  acting  according 
to  ordinary  course  of  courts  of  equity. 

Will  case. —  In  Bryam  v.  Moring,  94  N.  C. 
694,  it  was  held  that  a  receiver  cannot  be 
appointed  under  the  statute  last  above  men- 
tioned in  a  proceeding  to  establish  a  will. 
But  in  Le  Brantz  v.  Conklin,  39  Misc.  (N.  Y.) 
715,  80  N.  Y.  Suppl.  967,  it  was  held  that  in 
a  suit  by  a  beneficiary  under  one  of  several 
wills  seeking  a  decree  for  the  cancellation  of 
the  wills  of  the  testator  and  to  have  the 
rights  of  various  parties  claiming  under  such 
wills  declared  void,  upon  assuming  jurisdic- 
tion to  determine  the  matters  involved,  the 
court  may  appoint  a  receiver  under  X.  Y. 
Code  Civ.  Proc.  §  713,  authorizing  the  ap- 
pointment of  receivers  before  final  judgment 
on  the  application  of  a  parly  who  establishes 
an  apparent  right  to  or  interest  in  the  prop- 
erty where  it  is  in  the  possession  of  an  ad- 
verse party  and  there  is  danger  that  it  will  be 
removed  beyond  the  jurisdiction  of  the  court, 
or  lost,  materially  injured  or  destroyed,  and 
that  the  provision  of  the  code  for  the  appoint- 
ment of  a  receiver  where  the  estate  of  a  dece- 
dent has  been  brought  under  the  jurisdiction 
of  the  supreme  court  upon  the  death  of  the 
sole  surviving  executor,  was  not  exclusive  of 
the  power  to  appoint  under  the  provision  first 
mentioned. 

Escheat  —  personalty  in  hands  of  admin- 
istrator.—  In  Territory  v.  Forrest,  1  Ariz. 
49,  25  Pac.  527,  it  was  held  that  on  an  in- 
formation alleging  an  escheat  of  tlie  estate 
of  an  intestate  and  bad  management  by  the  ad- 
ministrator the  district  court  had  no  power  to 
order  the  administrator  to  deliver  personalty 
in  his  hands  to  a  receiver  appointed  by  the 
court,  because  the  district  court  had  only 
appellate  jurisdiction  of  matters  cognizable 
in  the  probate  court,  and  the  statute  which 
provided  that  a  receiver  should  be  the  cus- 
todian of  the  real  estate  and  rents  and  profits, 
and  that  the  administrator  should  settle  the 
estate,  and  after  paying  the  debts  pay  the 
residue  of  the  estate  to  the  treasurer  of  the 
territory,  precluded  the  authority'  of  the  dis- 
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falling  legitimately  within  that  jurisdiction;  ^  and  where  in  addition  to  such 
specific  cases  the  statute  expressly  extends  the  power  to  all  other  cases  where 
receivers  have  been  appointed  by  the  usages  of  courts  of  equity,  a  receiver  may 
be  appointed  only  in  those  actions  which  are  specified,  and  the  last  clause  men- 
tioned is  held  to  be  declaratory  of  the  general  equity  jurisdiction  conferred  upon 
the  court  by  the  constitution  and  to  include  such  cases,  and  only  such,  as  those 
in  which  a  court  of  equity  might  have  appointed  a  receiver  according  to  the 
rules  of  the  old  chancery  practice.^ 

3,  Appointment  by  Consent  of  Parties.*  Jurisdiction  to  appoint  a  receiver 
cannot  be  conferred  by  consent,^  and  that  the  parties  in  interest  have  agreed, 
to  the  appointment  does  not  relieve  the  court  from  looking  at  the  question  of 
jurisdiction,  and  especially  from  inquiring  whether  the  application  for  receiver- 
ship is  with  the  view  of  obtaining  final  relief  or  merely  for  the  purpose  of  securing 
a  receivership.^    Where  the  court  has  jurisdiction  to  appoint  a  receiver  in  a 


trict  court  to  order  the  administrator  to  turn 
OA^er  personalty. 

Action  for  money  judgment  see  supra,  11, 
B,  7,  c. 

2.  Bateman  v.  San  Francisco  Super.  Ct.,  54 
Cal.  285. 

3.  Bateman  v.  San  Francisco  Super.  Ct.,  54 
Cal.  285,  holding  under  such  statute  that  the 
district  court  had  no  jurisdiction  to  appoint 
a  receiver  in  an  action  of  ejectment.  See  also 
San  Jose  Safe-Deposit  Sav.  Bank  v.  Madera 
Bank,  121  Cal.  543,  54  Pac.  85  (holding  that 
the  court  has  no  power  to  appoint  a  receiver 
of  lands  pendente  lite  by  one  not  entitled  to 
possession  and  where  mere  legal  as  distin- 
guished from  equitable  rights  are  involved, 
and  distinguishing  Whitney  v.  Buckman,  26 
Cal.  447,  in  that  the  statute  then  existing 
authorized  the  particular  appointment  in  that 
case)  ;  Smith  v.  Los  Angeles  County  Super. 
Ct.,  97  Cal.  348,  32  Pac.  322;  Scott  v.  Sierra 
Lumber  Co.,  67  Cal.  71,  7  Pac.  131.  Similar 
provisions  were  construed  and  applied  in  con- 
formity with  Batem.an  v.  San  Francisco  Super. 
Ct.,  supra,  in  State  v.  Eighth  Judicial  Dist. 
Ct.,  14  Mont.  577,  37  Pac.  969;  Smith  v. 
White,  62  Nebr.  56,  86  N.  W.  930  [distin- 
guishing Rogers  v.  Marshall,  38  How.  Pr. 
(N.  Y.)  43,  in  which  the  action  was  different 
from  an  action  of  ejectment  in  that  relief  was 
sought  on  the  ground  of  fraud,  etc.,  thereby 
presenting  a  distinct  ground  for  equitable  re- 
lief] ;  La  Bua  v.  Huetwohl,  60  Hun  (N.  Y.) 
407,  15  N.  Y.  Suppl.  491;  Guernsev  v. 
Powers,  9  Hun  (X.  y.)  78  [follounng  Thomp- 
son V,  Sherrard,  35  Barb.  (N.  Y.)  593,  12 
Abb.  Pr.  427,  22  How.  Pr.  155,  and  indicat- 
ing that  Ireland  v.  Nichols,  37  How.  Pr. 
(N.  Y.)  222,  was  peculiar  or  if  not  should 
not  be  followed]  ;  Burdell  v.  Burdell,  54  How. 
Pr.  (N.  Y.)  91;  De  Barrera  v.  Frost,  39  Tex. 
Civ.  App.  544,  88  S.  W.  476,  33  Tex.  Civ.  App. 
680,  77  S.  W.  637  (holding  that  the  court 
may  appoint  a  receiver  whenever  it  would 
have  been  proper  under  the  equity  practice 
before  the  statute,  although  the  cause  may 
not  fall  wdthin  the  specific  instances  enu- 
merated in  the  statute)  ;  New  Birmingham 
Iron,  etc.,  Co.  v.  Blevens,  12  Tex.  Civ.  App. 
410,  34  S.  W.  828;  Davis  v.  Flagstaff  Silver 
Min.  Co.,  2  Utah  74.  See  also  supra,  II,  B, 
10,  b.    In  Whitney  v.  Buckman,  26  Cal.  447, 
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it  was  stated  that  the  appointment  of  a  re- 
ceiver after  judgment  in  an  action  of  eject- 
ment was  proper  but  the  authority  was  placed 
solely  on  a  statute  then  in  force,  which  ex- 
pressly authorized  the  appointment  of  a  re- 
ceiver in  such  cases  after  entry  of  judgment.. 

The  constitutional  jurisdiction  is  not 
taken  away  and  cannot  be  taken  away  by  the 
clause  referred  to  in  the  text,  and  notwith- 
standing it  the  court  would  have  jurisdiction 
to  appoint  a  receiver  where  the  usages  of  the 
courts  of  equity  had  before  authorized  such 
appointment.  Bateman  v.  San  Francisco 
Super.  Ct.,  54  Cal.  285;  Smith  v.  White,  62 
Nebr.  56,  86  N.  W.  930. 

Cases  falling  within  the  provision. —  The 
provision  referred  to  embraces  an  action  by 
a  deserted  wife  for  maintenance  (Murray"?). 
Murray,  115  Cal.  266,  47  Pac.  37,  56  Am.  St. 
Pep.  97,  37  L.  P.  A.  626)  ;  an  action  to  sell 
a  leasehold  estate  for  non-payment  of  rent  to 
secure  which  a  lien  was  executed  (Doane  V. 
Donough,  5  Ohio  S.  &  C.  PI.  Dec.  166,  1 
Ohio  N.  P.  22) ;  a  suit  for  partition  (Goodale 
V.  San  Francisco  Fifteenth  Dist.  Ct.,  56  CaL 
26). 

The  usages  of  courts  of  equity,  both  as  to 
the  manner  of  appointing  and  discharging 

receivers,  are  applicable,  where  it  is  not  other- 
wise provided  by  the  statute.  Cincinnati,  etc., 
P.  Co.  V.  Sloan,  31  Ohio  St.  1. 

4.  Representation  by  receiver  of  court  and 
parties  see  infra,  IV,  E,  1. 

Waiver  of  notice  see  infra,  III,  D,  5,  c. 

5.  Smith  V.  Los  Angeles  Countv  Super. 
Ct.,  97  Cal.  348,  32  Pac.  322  (holding  that 
the  consent  by  a  defendant,  in  an  ordinary 
action  for  the  recovery  of  a  debt,  to  the  ap- 
pointment of  a  receiver,  will  not  affect  the 
right  of  any  creditor  aggrieved  by  the  order 
to  have  it  annulled  in  a  proper  proceeding)  ; 
Vila  V.  Grand  Island  Electric  Light,  etc.,  Co., 
68  Nebr.  222,  94  N.  W.  136,  97  N.  W.  613, 
110  Am.  St.  Pep.  400,  63  L.  R.  A.  791  (hold- 
ing that  where  neither  equitable  nor  statu- 
tory grounds  exist  for  the  appointment  of  a 
receiver  of  a  corporation,  the  parties  cannot 
confer  jurisdiction  by  consent  so  as  to  affect 
the  rights  of  other  parties  who  have  not  been 
notified) . 

6.  Hutchinson  v.  American  Palace- Car  Co., 
104  Fed.  182. 
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particular  cause,  however,  the  appointment  may  proceed  upon  the  consent  of  the 
parties  interested/  and  in  such  a  case  the  appointment  is  not  invahd  on  the 
ground  that  the  proceedings  are  not  adversary  in  character  because  defendant 
enters  his  appearance  voluntarily  and  answers  admitting  the  allegations  of  the 
complaint.^  But  an  order  for  a  receiver  will  not  be  made  in  an  improper  case, 
even  on  the  consent  of  both  parties  to  the  suit,  more  especially  where  the  rights 
of  third  parties  may  be  concerned/  nor  does  the  fact  that  both  parties  in  their 
pleadings  ask  for  the  appointment  of  a  receiver  justify  the  court  in  making  the 
appointment  upon  the  motion  of  one  of  them  whose  moving  papers  show  no 
ground  for  such  appointment  other  than  the  concurrent  demands  therefor  in  the 
pleadings. 

4.  Appointment  on  Court's  Own  Motion.  The  court  may  upon  its  own  motion 
appoint  a  receiver  where  the  case  requires  it,"  although  its  action  in  this  regard 
will  constitute  error  if  a  proper  case  is  not  made  for  the  appointment.^^ 

5.  Property  or  Owner  Beyond  Territorial  Jurisdiction  of  the  Court.^^  It  has 
been  held  that  jurisdiction  of  the  res  is  essential  to  the  power  of  the  court  to 
appoint  a  receiver  thereof,  without  which  such  power  cannot  exist;    that  there 


7.  Boston  Inv.  Co.  v.  Pacific  Short-Line 
Bridge  Co.,  104  Iowa  311,  73  N.  W.  839; 
Veith  V.  Ress.  60  Nebr.  52,  82  N.  W.  116; 
Stratton  v.  Cain,  (Tenn.  Ch.  App.  1901)  62 
S.  W.  231  (holding  that  where  a  will  con- 
test was  pending  in  a  circuit  court  on  an 
issue  of  devisavit  vel  non,  and  the  contest- 
ant filed  a  bill  in  equity  for  the  appointment 
of  a  receiver  to  preserve  and  protect  the 
property  involved,  and  the  proponent  an- 
swered, and  consented  to  the  appointment  of 
a  receiver,  it  was  error  for  the  chancellor  to 
dismiss  such  bill  and  discharge  the  receiver 
appointed  thereon  of  his  own  motion)  ;  In  re 
Eeisenberg,  208  U.  S.  90,  28  S.  Ct.  219,  52 
L.  ed.  403;  Horn  v.  Pere  Marquette  R.  Co., 
151  Fed.  626.  See  also  State  v.  New  Orleans, 
43  La.  Ann.  829,  9  So.  643;  Tuckerman  V. 
Brown,  11  Abb.  Pr.  (N.  Y.)  389  {affirmed 
in  33  N.  Y.  297,  88  Am.  Dec.  386]  ;  Olmstead 
V.  Distilling,  etc.,  Co.,  67  Fed.  24. 

A  receivership  may  be  the  only  method 
of  carrying  out  an  agreement  of  the  parties 
that  rents  and  income  shall  be  collected  only 
under  the  authority  of  the  court.  Bowers  V. 
Durant,  2  N.  Y.  St.  127. 

The  president  of  a  corporation  has  no  ex- 
officio  authority  to  consent  to  the  appoint- 
ment of  a  receiver  for  the  corporation.  Saxon 
V.  Southwestern  Brick,  etc.,  Mfg.  Co.,  113  La. 
637,  37  So.  540;  Walters  v.  Anglo-American 
Mortg.,  etc.,  Co.,  50  Fed.  316.  And  a  consent 
by  the  president  will  not  be  recognized,  where 
it  appears  from  the  pleadings  that  he  has  an 
interest  adverse  to  the  corporation,  and  no 
authority  from  the  directors  to  give  the  con- 
sent is  shown.  Nesbit  v.  North  Georgia  Elec- 
tric Co.,  156  Fed.  979. 

8.  Mauch  Chunk  First  Nat.  Bank  v.  U.  S. 
Encaustic  Tile  Co.,  105  Ind.  227,  4  N.  E. 
846. 

9.  Whelplcy  ?\  Erie  R.  Co.,  29  Fed.  Cas. 
No.  17,504,  6  Blatchf.  271. 

10.  Dusenbury  r.  Dusenburv,  11  Dalv 
(N.  Y.)  112,  4'  N.  Y.  Civ.  Proc.  126,  where 
the  order  was  made  on  the  motion  of  plain- 
tiff and  on  apnea!  bv  defendant  was  reversed, 
the  court  saying  that  the  mere  asking  for 


relief  by  a  party  does  not  preclude  him  from 
declining  to  take  any  part  thereof. 

11.  California. —  Whitney  v.  Buckman,  26 
Cal.  447. 

Georgia. —  McGarrah  v.  Southwestern  Geor- 
gia Bank,  117  Ga.  556,  43  S.  E.  987. 

'Neio  York. —  O'Mahoney  v.  Belmont,  62 
N.  Y.  133. 

Ohio. —  Klonne  v.  Bradstreet,  2  Handy  74, 
12  Ohio  Dec.  (Reprint)  336,  under  statutory 
provisions  specifying  particular  cases  in  which 
the  court  may  exercise  the  power  of  appoint- 
ing a  receiver,  and  which  seem  to  make  the 
duty  to  appoint  imperative  on  the  court,  if 
the  circumstances  require  it,  to  prevent  a 
failure  of  justice. 

Texas. — ^  Waters-Pierce  Oil  Co.  v.  State, 
(Civ.  App.  1907)  105  S.  W.  851,  holding 
that  where  there  is  a  judgment  forfeiting 
corporate  rights,  the  court  can,  independent 
of  the  request  of  any  one,  exercise  its  judi- 
cial discretion  as  to  the  appointment  of  a 
receiver. 

United  mates.— Fork  Oil,  etc.,  Co.  v. 
Foster,  99  Fed.  495,  39  C.  C.  A.  615. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  43. 

But  see  White  v.  Britton,  72  S.  C.  175,  51 
S.  E.  547. 

And  see  infra,  III,  B,  1;  III,  B,  2,  g. 

Where  a  judicial  sequestrator  is  necessary, 
and  the  law  has  provided  an  officer  to  take 
care  of  the  property  seized,  he  is  to  act  only 
in  the  event  of  the  parties  failing  to  ap- 
point a  fit  and  proper  sequestrator  and  the 
court  cannot  of  its  own  accord,  and  without 
the  consent  of  the  parties,  appoint  another 
as  receiver.  U.  S.  v.  U.  S.  Bank.  11  Rob. 
(La.)  418;  Frazier  r.  WHlcox,  4  Rob.  (La.) 
517.    See  also  Seqitestrattotst. 

Necessity  of  notice  as  affecting  the  ques- 
tion see  infra,  ITT,  D. 

12.  Augusta  Ice  Mfg.  Co.  v.  Gray,  60  Ga. 
344. 

13.  See  infra.  VTTT. 

14.  Miller  r.  Perkins.  154  INlo.  629,  638. 
55  S.  W.  874,  where,  however,  tlie  court  was 
speaking  of  the  power  of  appointment  in  an 
action  at  law  under  a  statute  providing  that 

[HI,  A,  5] 


108    [34  Cyc] 


EECEIYERS 


is  no  power  to  appoint  a  receiver  of  property  which  is  beyond  the  territorial 
limits  of  the  jurisdiction  of  the  court;  and  that  the  court  cannot  acquire  juris- 
diction merely  by  the  appointment  of  a  receiver  in  a  suit  to  subject  particular 
property  which  is  not  within  the  territorial  jurisdiction  of  the  court. But  on 
the  other  hand  it  is  held  that  a  court  of  chancery  may  appoint  a  receiver  for 
property  beyond  its  territorial  jurisdiction  inasmuch  as  the  court  has  jurisdic- 
tion of  the  parties  and  can  compel  them  to  put  a  receiver  in  possession  or  do  all 
in  their  power  to  that  end/^  although  the  receiver  may  be  under  the  necessity 
of  asking  the  assistance  of  foreign  courts  to  obtain  possession  of  the  property/^ 
or  the  court  to  which  such  application  is  made  will  assume  that  the  courts  of 
foreign  jurisdictions  will  assist  the  receiver  to  obtain  possession;  ^®  and  this  rule 
would  seem  to  be  recognized  in  those  jurisdictions  which  afford  to  receivers 
appointed  elsewhere  assistance  in  obtaining  possession  of  the  property,^®  and  is 
not  necessarily  denied  because  the  right  of  such  receiver  to  sue  in  a  foreign  juris- 
diction is  not  recognized  there,  since  the  right  to  sue  may  rest  in  comity  and  may 
be  denied  only  because  resisted  by  creditors  or  claimants  in  the  foreign  state.^^ 
But  a  receiver  cannot  be  appointed  of  property  not  within  the  territorial  jurisdiction 


the  court,  etc.,  might  appoint  a  receiver 
"  whenever  such  appointment  shall  be  deemed 
necessary,  whose  duty  it  shall  be  to  keep  and 
preserve  any  money  or  other  thing  deposited 
in  court,  or  that  may  be  subject  of  a  tender, 
and  to  keep  and  preserve  all  property  and 
protect  any  business  or  business  interest  in- 
trusted to  him  pending  any  legal  or  equitable 
proceeding  concerning  the  same." 

15.  Texas,  etc.,  R.  Co.  v.  Gay,  86  Tex. 
571,  26  S.  W.  599,  25  L.  E.  A.  52,  where  the 
question  did  not  arise  on  an  application  for 
an  appointment  but  in  a  collateral  proceed- 
ing and  upon  the  effect  of  an  appointment 
in  another  jurisdiction. 

Property  in  another  circuit  or  county. — 
In  State  V.  Jacksonville,  etc.,  R.  Co.,  15  Fla. 
201,  it  was  held  that  under  the  constitution 
and  laws  of  that  state  a  receiver  could  not 
be  appointed  by  a  judge  of  one  circuit  to 
take  possession  of  property  in  another  cir- 
cuit. But  in  Miers  Zanesville,  etc..  Turn- 
pike Co.,  11  Ohio  273,  under  a  statute  au- 
thorizing proceedings  to  sequester  tolls  a 
single  suit  gave  the  court  jurisdiction  to  se- 
quester the  whole  tolls;  the  company  was 
suable  in  the  county  where  its  functions  were 
exercised  and  its  franchises  could  be  seized 
by  the  court  to  whose  jurisdiction  it  was 
subjected;  and  the  authority  of  the  receiver 
extended  throughout  the  state,  wherever  it 
was  necessary  to  exercise  it. 

16.  Kittel  V.  Augusta,  etc.,  R.  Co.,  78  Fed. 
855. 

17.  Fenner  v.  Sanborn,  37  Barb.  (K  Y.) 
610;  In  re  Besuden,  5  Ohio  S.  &  C.  PI. 
Dec.  565,  7  Ohio  N.  P.  538;  Wilmer  v. 
Atlanta,  etc.,  Air-Line  R.  Co.,  30  Fed. 
Cas.  No.  17,775,  2  Woods  409;  In  re 
Maudslay,  [1900]  1  Ch.  602,  69  L.  J. 
Ch.  347,  82  L.  T.  Rep.  N.  S.  378,  8  Manson 
38,  48  Wkly.  Rep.  568.  See  also  Winans  V. 
McKean  R.,  etc.,  Co.,  30  Fed.  Cas.  No.  17,862, 
6  Blatchf.  215;  Allan  v.  Manitoba,  etc.,  R. 
Co.,  10  Manitoba  106,  receiver  of  tolls,  profits, 
and  revenues  of  a  railway.  A  court  of  equity 
in  England  will  appoint  a  receiver  over  es- 
tates in  Ireland;  and  although  the  court  has 
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no  power  of  sending  its  officers  to  Ireland  to 
enforce  its  orders  and  decrees,  yet  if  they  be 
resisted  by  a  party  to  the  cause,  such  party 
will  be  guilty  of  contempt.  Houlditch  v. 
Donegal,  8  Bligh  N.  S.  301,  5  Eng.  Reprint 
955,  2  CI.  &  F.  470,  6  Eng.  Reprint  1232; 
Langford  v.  Langford,  5  L.  J.  Ch.  60.  So  it 
may  appoint  a  receiver  in  India,  with  sure- 
ties resident  in  England.  Cockburn  v.  Ra- 
phael, 2  Sim.  &  St.  453,  25  Rev.  Rep.  244,  1 
Eng.  Ch.  453,  57  Eng.  Reprint  419,  where 
an  executor  who  had  proved  the  will  in  India 
and  in  England  filed  a  bill  in  England  for 
the  administration  of  the  assets  and  for  a 

receiver.     But  in    v.  Lindsey,  15  Ves. 

Jr.  91,  33  Eng.  Reprint  689,  the  course 
adopted  was  to  appoint  a  receiver  in  Eng- 
land who  might  appoint  an  agent  in  India. 
See  also  Keys  v.  Keys,  1  Beav.  425,  17  Eng. 
Ch.  425,  48  Eng.  Reprint  1004;  Barkley  v. 
Reay,  2  Hare  306,  12  L.  J.  Ch.  320,  24  Eng. 
Ch.  306,  67  Eng.  Reprint  127,  where  the 
appointment  was  refused  on  the  evidence. 
And  so  it  may  appoint  a  receiver  of  property 
in  a  foreign  country.  In  re  Maudslay,  su- 
pra-,  Hinton  v.  Galli,  2  Eq.  Rep.  479,  24 
L.  J.  Ch.  121,  receiver  to  collect  personal 
estate,  as  well  as  to  collect  rents  and  sell 
real  estate  in  a  foreign  country,  with  direc- 
tion that  if  found  expedient  the  receiver 
should  be  authorized  to  appoint  an  agent  in 
the  foreign  country. 

Sale  of  property  out  of  jurisdiction  of  court 
see  infra,  IV,  H,  2,  b. 

18.  Wilmer  v.  Atlanta,  etc.,  Air-Line  R. 
Co.,  30  Fed.  Cas.  No.  17,775,  2  Woods  409; 
In  re  Maudslay,  [1900]  1  Ch.  602,  69  L.  J. 
Ch.  347,  82  L.  T.  Rep.  N.  S.  378,  8  Manson 
38,  48  Wkly.  Rep.  568;  Smith  v.  Smith,  10 
Hare  appendix  Ixxi,  44  Eng.  Ch.  795,  68  Eng. 
Reprint  1156. 

19.  Barbour  v.  Lockard,  9  Ohio  Dec.  (Re- 
print) 254,  11  Cine.  L.  Bui.  319. 

20.  See  Lewis  v.  American  Naval  Stores 
Co.,  119  Fed.  391.  And  see  also  infra, 
VIII. 

21.  See  Booth  v.  Clark,  17  How.  (U.  S.) 
322,  15  L.  ed.  164. 
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of  the  court,  as  against  one  who  is  beyond  such  territorial  jurisdiction^^  and  is  not 
before  the  court.^^  The  fact  that  defendant  is  a  non-resident  of  the  state  does 
not  affect  the  court's  jurisdiction  over  property  within  the  territorial  jurisdic- 
tion, or  its  authority  to  appoint  a  receiver  for  such  property.^*  But  where  the 
purpose  is  to  wind  up  a  corporation,^^  or  a  copartnership/^  on  account  of  alleged 
insolvency  or  fraudulent  transactions,  or  where  it  is  desired  to  obtain  a  general 
receivership,  as  this  expression  is  commonly  understood,  initial  proceedings 
should  be  at  the  place  of  domicile,  and  the  other  receivership  should  be  ancillary 
thereto,^^  and  so  under  local  statute  providing  insolvency  proceedings  for  the 
administration  of  the  estates  of  insolvent  debtors,  it  is  held  that  a  receiver  cannot 
be  appointed  for  the  estate  of  a  non-resident.^^ 

6.  Venue.  Where  all  the  property  of  a  corporation  is  situated  in  a  county 
other  than  that  in  which  the  suit  is  brought  and  an  independent  action  must 
necessarily  be  brought  in  such  other  county  to  adjust  the  liens  and  sell  the  prop- 
erty, it  is  proper  that  the  control  of  the  property  should  be  left  with  the  court 
of  the  county  where  the  property  is  located  and  the  appointment  of  a  receiver 
should  not  be  made  in  a  suit  brought  in  another  county .^^  And  where  a  suit 
for  equitable  relief  can  be  maintained  only  in  the  county  of  the  residence  of  one 
of  the  defendants,  ?t  has  been  held  that  a  prayer  for  an  injunction  and  receiver 
cannot  be  granted  in  an  action  to  recover  land  on  the  legal  title  brought  in  the 
county  where  the  land  lies,  although  such  action  must  be  brought  in  that  county.^'* 
A  statutory  provision  that  an  action  seeking  the  appointment  of  a  receiver  of 
a  corporation  shall  be  brought  in  the  county  where  the  principal  office  of  the 
corporation  is  located  relates  to  venue  and  confers  a  privilege  which  the  corpo- 
ration may  waive  by  appearing  without  objection  in  a  suit  brought  in  another 
county,^^  and  does  not  apply  to  prevent  the  appointment  of  a  receiver  of  prop- 
erty embraced  in  a  mortgage,  pending  a  foreclosure  suit,  under  another  pro- 


22.  Harvey  v.  Varney,  104  Mass.  436  (in 
which  case,  however,  and  in  Amy  v.  Manning, 
149  Mass.  487,  21  N.  E.  943,  it  appears  that 
one  of  the  reasons  for  refusing  to  appoint 
a  receiver  of  debts  due  to  a  defendant  in 
foreign  jurisdictions  was  that  the  receiver 
could  not  enforce  the  collection)  ;  Field  v. 
Ripley,  20  How.  Pr.  (N.  Y.)  26.  See  also 
Shaw  V.  Shore,  5  L.  J.  Ch.  79. 

23.  See  inpa,  III,  C,  2. 

24.  Beall  v.  Stokes,  95  Ga.  357,  22  S.  E. 
637;  Hellebush  v.  Blake,  119  Ind.  349,  21 
N.  E.  976. 

Non-resident  insane  person  see  Insane  Per- 
sons, 22  Cyc.  1122  note  53. 

25.  Smythe  v.  Empire  Rubber  Co.,  2  N.  J. 
L.  J.  154.  See  also  Corporations,  10  Cyc. 
1304  et  seq.;  Foreign  Corporations,  19  Cyc. 
1349;  1237  text  and  notes  55  and  56;  1239 
text  and  note  60. 

26.  See  Partnership,  30  Cyc.  334. 

27.  Hutchinson  v.  American  Palace-Car 
Co.,  104  Fed.  182. 

28.  Phillips  V.  Newton,  12  R.  I.  489.  See 
also  Wheelock's  Petition,  18  R.  I.  463,  28 
Atl.  966. 

29.  Moss  Nat.  Bank  r.  Lakeside  Co.,  19 
Ohio  Cir.  Ct.  365,  10  Ohio  Cir.  Dec.  542. 

Upon  transfer  of  cause. —  Where  it  does 
not  appear  that  an  action  brought  in  a 
county  was  improperly  brought  there,  it  must 
be  treated,  although  removed  to  another 
county,  as  in  the  county  in  which  it  was  be- 
gun, so  far  as  the  right  to  direct  the  trans- 
fer to  a  receiver  of  money  in  the  possession 


and  control  of  the  court  of  the  latter  county 
is  concerned.  Ahlhauser  v.  Doud,  74  Wis. 
400,  43  N.  W.  169. 

30.  Vizard  v.  Moody,  115  Ga.  491,  41  S.  E. 
997. 

31.  Bonner  v.  Hearne,  75  Tex.  242,  12 
S.  W.  38;  Ripy  V.  Redwater  Lumber  Co., 
(Tex.  Civ.  App.  1907)  106  S.  W.  474.  See 
also  Chicago,  etc.,  R.  Co.  v.  Kenney,  159  Ind. 
72,  62  N.  E.  26. 

Exemption  from  being  sued  out  of  the  fed- 
eral district  of  its  domicile  is  a  privilege 
which  a  corporation  may  waive,  and  which 
is  waived,  by  pleading  to  the  merits  (Central 
Trust  Co.  V.  McG^orge,  151  U.  S.  129,  14 
S.  Ct.  286,  38  L.  ed.  98;  Horn  v.  Pere  Mar- 
quette R.  Co.,  151  Fed.  626;  Lewis  v.  Ameri- 
can Naval  Stores  Co.,  119  Fed.  391),  and 
such  waiver  is  conclusive  upon  third  persons 
not  parties,  who  cannot  claim  that  the  ap- 
pointment of  the  receiver  was  without  juris- 
diction; there  being  the  requisite  diversity 
of  citizenship  to  confer  constitutional  juris- 
diction on  the  court  (Ho.--  r.  Pere  Marquette 
R.  Co.,  151  Fed.  626). 

Where  the  corporation  contracts  to  pay 
its  obligations  in  another  county,  it  is  held 
to  waive  the  privilege  created  by  such  stat- 
ute and  the  action  may  be  brought  and  a  re- 
ceiver appointed  in  the  district  court  of  the 
county  where  the  obligations  are  to  be  paid. 
Wills  Point  INTercantile  Co.  v.  Southern  Rock 
Island  Plow  Co.,  31  Tex.  Civ.  App.  94,  71 
S.  W.  292;  Ripy  r.  Redwater  Lumber  Co., 
(Tex.  Civ.  App.*1907)  106  S.  W.  474. 
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vision  that  such  foreclosure  suits  may  be  brought  in  any  county  in  which  the 
property  or  any  part  thereof  is  situated. 

B.  Form  and  Sufficiency  of  Application  ~  1.  Form  in  General.  The 

mode  of  seeking  the  appointment  of  a  receiver  in  equity  is  on  motion,  based  on 
the  averments  and  prayer  of  the  bill,  or  on  motion  or  petition  filed  in  the  pending 
case,^^  where  the  bill  does  not  show  all  of  the  facts  necessary  to  the  rehef Such 
motion  or  petition  is  heard  by  the  court  before  making  an  order  either  granting 
or  denying  it.  There  is  a  hearing  in  equity,  although  it  is  ex  parte}''  Under  a 
statute  containing  a  special  delegation  of  power  as  to  the  appointment  of  receiv- 
ers of  corporations,  it  has  been  held,  as  in  other  cases  of  delegated  authority, 
that  the  form  prescribed  for  obtaining  jurisdiction  of  the  person  and  subject- 


32.  Commercial  Tel.  Co.  v.  Territorial 
Bank,  etc.,  Co.,  38  Tex.  Civ.  App.  192,  86 
S.  W.  66. 

Appointment  in  county  where  action  is 
triable.— In  U.  S.  Trust  Co.  v.  New  York, 
etc.,  R.  Co.,  35  Hun  (N.  Y.)  341  [overruling 
V.  S.  Trust  Co.  V.  West  Shore,  etc.,  R.  Co., 
6  N.  Y.  Civ.  Proc.  90,  67  How.  Pr.  390,  and 
affirmed  in  101  N.  Y.  478,  5  N.  E.  316],  it 
was  held  that  the  requirement  of  a  statute 
that  an  application  for  a  receiver  of  a  cor- 
poration shall  be  made  in  the  judicial  district 
wherein  the  principal  office  of  the  corporation 
is  located  has  no  application  to  the  appoint- 
ment of  a  receiver  to  hold  mortgage  prop- 
erty pending  a  foreclosure  and  that  such 
order  can  be  made  in  any  county  where  the 
action  is  triable.  And  in  Knickerbocker 
Trust  Co.  V.  Oneonta,  etc.,  E.  Co.,  41  Misc. 
(N.  Y.)  204,  83  N.  Y.  Suppl.  930,  where 
defendant  in  the  foreclosure  proceedings  be- 
fore answer  demanded  that  the  trial  of  the 
action  be  changed  to  the  county  in  which 
the  mortgaged  property  was  situated,  as  au- 
thorized by  statute,  a  motion  for  the  ap- 
pointment of  a  temporary  receiver  in  the 
county  where  the  action  was  then  pending, 
made  within  the  five  days  allowed  plaintiff 
to  consent  to  such  demand,  was  denied. 

Sale  of  property  see  infra,  IV,  H, 

33.  Troughber  v.  Akin,  109  Tenn.  451,  73 
S.  W.  118,  where  a  separate  bill  was  treated 
as  a  motion  or  petition  in  the  cause  in  the 
same  court. 

34.  Harris  v.  U.  S.  Savings  Fund,  etc.,  Co  , 
146  Ind.  265,  45  N.  E.  328  (petition  after 
decree  of  foreclosure)  ;  Pressly  v.  Harrison, 
102  Ind.  14,  1  N.  E.  188;  Langdon  v.  Ver- 
mont, etc.,  R.  Co.,  54  Vt.  593  (holding  that 
a  manager  may  properly  be  applied  for  by 
petition  in  the  main  cause;  a  proceeding  by 
original  bill  not  being  necessary)  ;  Joseph 
Dry  Goods  Co.  v,  Hecht,  120  Fed.  760,  57 
C.  C.  A.  64.  But  see  also  infra,  III,  E,  4,  b^ 
note  24. 

The  filing  of  a  petition  is  not  essential  to 
the  jurisdiction  of  the  court  to  appoint  a 
receiver.  Klonne  v.  Bradstreet,  2  Handy 
(Ohio)  74,  12  Ohio  Dec.  (Reprint)  336  (un- 
der a  statute  specifying  particular  cases  in 
which  the  court  may  exercise  the  power  of 
appointing  a  receiver,  which  it  is  said  seem- 
ingly makes  it  the  duty  of  the  court  to  ap- 
point a  receiver  if  the  circumstances  require 
it  to  prevent  a  failure  of  justice);  Waters- 
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Pierce  Oil  Co.  v.  State,  (Tex.  Civ.  App.  1907) 
105  S.  W.  851  (holding  further  that  upon 
the  arising  of  the  conditions  in  a  statutory 
proceeding  by  the  state  against  a  corpora- 
tion, which  by  the  statute  authorizes  the  ap- 
pointment of  a  receiver,  an  application  by  tfie 
state  showing  the  facts  is  in  the  nature  of  a 
pleading  upon  which  the  court  may  act). 
See  also  supra,  III,  A,  4. 

A  copy  of  the  bill  should  be  served  upon 
defendant  or  his  solicitor,  in  a  creditors'  suit, 
before  moving  for  a  receiver,  instead  of  pre- 
senting a  petition  setting  out  the  contents  of 
the  bill.    Hart  v.  Tims,  3  Edw.  (N.  Y.)  226. 

Receivership  as  sole  relief. —  Under  the  ex- 
ception to  the  rule  against  the  appointment 
of  a  receiver  as  the  sole  relief,  in  favor  of 
infants,  idiots,  and  lunatics  (see  supra,  II, 
B,  6,  b,  (ii)  )  the  appointment  will  not  be 
made  on  petition  only,  but  a  bill  must  be 
filed.  Rice  v.  Tonnele,  4  Sandf.  Ch.  (N.  Y.) 
568;  Anonymous,  1  Atk.  578,  26  Eng.  Re- 
print 363;  Ex  p.  Mountfort,  15  Ves.  Jr. 
445,  33  Eng.  Reprint  822.  But  see  Laddel 
V.  Starr,  19  N.  J.  Eq.  159;  In  re  Leeming, 
20  L.  J.  Ch.  550.  Sometimes  under  statute 
a  proceeding  against  an  insolvent  corpora- 
tion for  a  receivership  is  provided  by  petition 
under  which  the  chancellor  may  proceed  in  a 
summary  way.  See  for  example  Headly  v. 
Ocean  City  imp.  Co.,  (N.  J.  Ch.  1887)  10 
Atl.  471. 

No  pleadings  are  contemplated  so  far  as 
respects  the  motion  or  application.  Pressley 
V.  Harrison,  102  Ind.  14,  1  N.  E.  188;  Bu- 
chanan V.  Berkshire  L.  Ins.  Co.,  96  Ind.  510 
(holding  that  no  answer  or  other  formal 
pleading  to  an  application  for  the  appoint- 
ment of  a  receiver  was  authorized)  ;  Pouder 
V.  Tate,  96  Ind.  330  (where  it  was  held  that 
an  offer  to  file  a  demurrer  to  an  apnlication 
was  properly  refused)  ;  Bitting  v.  Ten  Eyck, 
85  Ind.  357  (holding  that  the  appointment 
is  on  motion,  the  evidence  being  the  sworn 
pleadings  of  the  parties,  etc.). 

Waiver  of  an  answer  under  oath  consti- 
tutes no  objection  to  the  appointment  of  a 
receiver  in  a  creditor's  suit.  Root  V.  Safford, 
2  Barb.  Ch.  (N.  Y.)  33. 

At  the  instance  of  defendant  see  supra,  II, 
B,  7,  d. 

35.  Joseph  Dry  Goods  Co.  v.  Hecht,  120 
Fed.  760,  57  C.  C.  A.  64,  holding  that  the 
hearing,  as  the  term  is  used  in  the  federal 
statute  providing  for  appeal  from  an  inter- 
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■matter  must  be  strictly  pursued  but  under  a  statute  creating  a  new  equi- 
table right  the  enforcement  of  which  is  devolved  upon  the  court  of  chancery 
relief  may  be  had  by  bill;  although  a  proceeding  on  petition  only  is  named  in  the 
statute. 

2.  Sufficiency  —  a.  In  General.  The  facts  upon  which  an  application  for 
a  receiver  is  founded  must  be  alleged  in  the  bill,  petition,^^  or  affidavit,  and  mere 
legal  conclusions  will  not  be  sufficient.^**  If  no  cause  of  action  is  alleged  no 
Tight  to  the  appointment  of  a  receiver  can  be  asserted  under  the  pleading  ;  but 
technical  accuracy  in  the  pleading,  in  this  regard,  is  not  necessary  to  the  exercise 
of  the  power  of  appointment.^^ 


locutory  order  or  decree  upon  a  "  hearing  in 
equity  "  in  the  district  or  circuit  court  upon 
such  application,  is  not  to  be  understood  as 
the  technical  hearing  of  the  case. 
Hearing  see  in/ra,  III,  E. 

36.  Bangs  v.  Mcintosh,  23  Barb.  (N.  Y.) 
591. 

37.  Morgan  v.  New  York,  etc.,  R.  Co.,  10 
Paige  (N.  Y.)  290,  40  Am.  Dec.  244  note; 
Judson  V.  Rossie  Galena  Co.,  9  Paige  (N.  Y.) 
598  \_cited  in  Bangs  v.  Duckinfield,  18  N.  Y. 
592],  which  cases  were  decided  under  the 
statute  then  in  force  authorizing  a  creditor 
of  an  insolvent  corporation  to  proceed  by  peti- 
tion for  the  appointment  of  a  receiver.  See 
also  Tuckerman  v.  Brown,  11  Abb.  Pr.  (N.  Y.) 
389  [affirmed  in  33  K  Y.  297,  88  Am.  Dec. 
386].  And  see  Corning  v.  Mohawk  Valley  Ins. 
Co.,  11  How.  Pr.  (N.  Y.)  190,  where  the  pro- 
ceeding by  petition  was  sustained.  But  in 
Dambman  v.  Empire  Mill,  12  Barb.  (K  Y.) 
341,  it  was  held  that  while  a  creditor  at 
large  could  not  apply  by  petition  for  a  re- 
ceiver, other  powers  of  the  court,  as  defined 
by  statute,  in  respect  to  corporations,  were 
available  to  him  by  means  of  a  suit  brought 
to  enforce  payment  of  his  debt.  In  Clinch 
V.  South  Side  R.  Co.,  1  Hun  (N.  Y.)  636,  4 
Thomps.  &  C.  224,  it  is  shown  that  under 
N.  Y.  Laws  (1870),  c.  151,  a  receiver  of  a 
corporation  could  be  appointed  only  in  a 
civil  action  and  which  remedy  superseded 
the  remedy  by  petition  as  provided  by  the 
former  statute,  and  did  not  justify  the  ap- 
pointment upon  an  affidavit  showing  the  re- 
covery of  a  judgment,  issue,  and  return  of 
an  execution  unsatisfied  and  that  the  corpora- 
tion was  insolvent,  which  was  held  not  a 
civil  action  within  the  statute. 

38.  Colorado. —  Robinson  v.  Dolores  No.  2 
Land,  etc.,  Co.,  2  Colo.  App.  17,  29  Pac. 
750. 

Connecticut. —  Tomlinson  v.  Ward,  2  Conn. 
396. 

Indiana. —  Heavilon  v.  Frankfort  Farmers' 
Bank,  81  Ind.  249,  holding  that  a  receiver 
should  not  be  appointed  upon  allegations  of 
petitioner's  ignorance  of  material  facts,  or 
upon  allegations  of  legal  conclusions. 

Maryland. —  Clark  v.  Ridgely,  1  Md.  Ch. 
70. 

West  Virginia. —  Wilson  v.  Maddox,  46 
W.  Va.  641/33  S.  E.  775. 

England. —  Dawson  v.  Yates,  1  Beav.  301, 
2  Jur.  960,  17  Eng.  Ch.  301,  48  Eng.  Reprint 
956. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  46. 


All  the  grounds  for  a  provisional  receiver 
need  not  be  set  forth  in  detail  in  plaintiff's 
petition.  It  is  necessary,  however,  that  the 
action  should  be  one  in  which  a  provisional 
receiver  may  be  appointed.  Elwood  v.  Green- 
leaf  First  Nat.  Bank,  41  Kan.  475,  21  Pac. 
673. 

Objection. —  If  plaintiff's  pleading  fails  to 
set  up  a  cause  of  action  for  the  appointment 
of  a  receiver  objection  thereto  may  be  taken 
at  any  stage  of  the  proceeding.  Smiley  v. 
Sioux  Beet  Syrup  Co.,  71  Nebr.  581,  99 
N.  W.  263,  101  N.  W.  253. 

On  applications  without  notice  see  infra, 
III,  D,  5,  d. 

39.  Union  Boom  Co.  v.  Samish  Boom  Co., 
33  Wash.  144,  74  Pac.  53. 

40.  Saxon  v.  Southwestern  Brick,  etc.,  Co., 
113  La.  637,  37  So.  540;  Benepe-Owenhouse 
Co.  V.  Scheidegger,  32  Mont.  424,  80  Pac. 
1024;  Farwell  v.  Babcock,  27  Tex.  Civ.  App. 
162,  65  S.  W.  509;  People's  Inv.  Co.  v. 
Crawford,  (Tex.  Civ.  App.  1898)  45  S.  W. 
738 ;  New  Birmingham  Iron,  etc.,  Co.  v. 
Blevans,  12  Tex.  Civ.  App.  410,  34  S.  W. 
828 ;  Espuela  Land,  etc.,  Co.  v.  Bindle,  5  Tex. 
Civ.  App.  18,  23  S.  W.  819. 

A  prayer  for  general  relief  will  not  be 
considered  as  a  prayer  for  other  relief  than 
the  appointment  of  a  receiver  unless  a  good 
cause  of  action  for  other  relief  is  stated  in 
the  petition.  Mann  v.  German-American 
Inv.  Co.,  70  Nebr.  454,  97  N.  W.  600. 

Where  main  cause  fails  see  supra,  II,  B, 
5,  b,  (III). 

41.  Ex  p.  Walker,  25  Ala.  81  (holding 
that  it  is  not  necessary  that  the  bill  be 
drawn  with  such  technical  accuracy  as  to 
defy  a  demurrer  for  every  special  cause  re- 
lating to  parties  or  form,  in  respect  to 
which,  if  it  were  defective,  the  defect  might 
be  readily  supplied  by  an  amendment,  which 
Avould  be  allowed  as  a  matter  of  course)  ; 
Belding  v.  Washington  Cornice  Co.,  36  Wash. 
549,  79  Pac.  37  (holding  that  it  must  ap- 
pear that  complainant  has  no  cause  of  ac- 
tion, and  that  the  only  order  that  can  be 
made  is  for  a  dismissal)  :  Evans  r.  Coventry, 
5  De  G.  M.  &  G.  911,  3  Eq.  Rep.  545.  *3 
Wklv.  Rep.  149,  54  Eng.  Ch.  714,  43  Eng. 
Reprint  1125. 

Multifariousness  in  the  bill  has  been  held 
to  be  no  answer  to  a  motion  for  an  inter- 
locutorv  order  for  a  receiver.  Evans  V. 
Coventrv,  5  De  G.  M.  &  G.  911,  3  Eq.  Rep. 
545,  3  Wklv.  Rep.  149,  54  Eng.  Ch.  714, 
43  Eng.  Reprint  1125. 
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b.  Allegation  as  to  Applicant's  Right  or  Interest.  A  bill  upon  which  the 
appointment  of  a  receiver  is  sought  is  fatally  defective  if  it  does  not  show  an 
interest  in  the  subject  of  the  suit  or  a  right  to  the  thing  demanded. 

c.  Showing  as  to  Inadequacy  of  Other  Remedies.  If  from  the  allegations 
of  the  complaint  it  does  not  appear  but  that  the  petitioner  has  a  complete  and 
adequate  remedy  at  law,  a  receiver  will  not  be  appointed.*^ 

d.  Showing  as  to  Necessity  of  Appointment  and  Danger  of  Loss.  The  facts 
must  be  alleged  which  show  the  necessity  of  the  appointment  and  the  danger 
of  loss,  waste,  etc.,  to  prevent  which  is  one  of  the  objects  of  the  remedy.*^ 


Theory  of  bill  to  invoke  particular  equi- 
table jurisdiction. — Although  a  receiver  will 
be  appointed  for  an  estate  until  administra- 
tion can  be  granted,  where  it  is  in  litigation 
or  other  impediments  exist  (see  supra,  II,  B, 
6,  b,  (II)),  if  the  bill  does  not  claim  this 
relief  and  the  complainant  does  not  come 
into  court  under  this  head  of  equity  juris- 
diction, the  bill  cannot  be  maintained  as 
one  by  a  creditor  proceeding  against  the 
estate  of  his  debtor  in  the  absence  of  ad- 
ministration. Smiley  v.  Bell,  Mart.  &  Y. 
(Tenn.)  378,  17  Am.  Dec.  813. 

42.  McBride  v.  Coy,  1  Alaska  238;  Ander- 
son V.  Cecil,  86  Md.  490,  38  Atl.  1074;  Ram- 
sey V.  Erie  R.  Co.,  38  How.  Pr.  (N.  Y.)  193. 
In  Briarfield  Iron  Works  Co.  v.  Foster,  54 
Ala.  622,  it  is  held  that,  although  plaintiff's 
interest  need  not  be  conclusively  shown  to 
exist,  as  a  general  rule  the  facts  alleged 
and  the  exhibits  and  affidavits  in  support  of 
them  ought  to  tend  to  strongly  establish  it, 
and  the  averments  specially  ought  not  to  be 
uncertain  or  inconsistent  either  as  to  the 
plaintiff's  interest  or  the  interest  of  those  he 
represents  or  as  to  the  circumstances  of 
peril  which  justify  the  court  in  assuming  to 
act.    See  also  supra,  II,  B,  7,  a,  b;  II,  B,  10. 

The  cause  of  action  relied  upon  should  be 
alleged  particularly.  Gray  v.  Kendall,  5 
Bosw.  (K  Y.)  r66,  10  Abb.  Pr.  66,  where 
in  an  action  by  creditors  of  a  limited  part- 
nership to  obtain  the  removal  of  an  assignee 
of  the  firm  effects,  and  the  appointment  of 
a  receiver  and  distribution  of  the  prop- 
erty, the  complaints  of  one  of  the  creditors, 
alleging  an  indebtedness  to  himself  "  on  sev- 
eral promissory  notes  of  said  firm,  made 
before  the  execution  of  said  assignment,"  and 
of  another  alleging  that  he  was  "  a  creditor 
in  the  sum  of  one  thousand  nine  hundred 
dollars  and  upwards,"  were  held  to  be  de- 
fective, and  were  ordered  to  be  amended,  so  as 
to  state  particularly  the  causes  of  action  re- 
lied upon. 

Setting  forth  demand  as  in  ordinary  suits. 

—  Under  La.  Acts  (1898),  providing  for 
the  appointment  of  receivers  of  corporations 
plaintiff  should  set  forth  his  demand  as  in 
ordinary  suits.  A  mere  allegation  that 
plaintiff  is  a  creditor  without  alleging 
the  amount  and  nature  of  his  demand  and 
without  prayer  for  judgment  in  his  favor  is 
insufficient.  Saxon  v.  Southwestern  Brick, 
etc.,  Co.,  113  La.  637,  37  So.  540. 

43.  Heavilon  v.  Frankfort  Farmers'  Bank, 
81  Ind.  249.  But  a  complaint  is  not  insuffi- 
cient because  it  does  not  show  that  plaintiffs 
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have  exhausted  their  legal  remedies,  it  ap- 
pearing that  such  remedies  are  inadequate  or 
would  be  ineffectual,  or  that  the  appointment 
of  a  receiver  is  necessary  to  preserve  the 
property  or  fund,  or  to  secure  justice  to  the 
parties.  Chicago,  etc.,  R.  Co.  v.  Kenney, 
159  Ind.  72,  62  N.  E.  26.  See  also  supra, 
11,  B,  4. 

44.  Hand  v.  Dexter,  41  Ga.  454;  Malady 
V.  Malady,  26  La.  Ann.  438  (petition  in  a 
pending  proceeding) ;  Clark  v.  Ridgely,  1  Md. 
Ch.  70;  Hanna  v.  Hanna,  89  N.  C.  68  (hold- 
ing that  a  receiver  will  not  be  appointed 
pendente  lite,  on  a  general  allegation  that 
loss  will  ensue  from  non-appointment,  with- 
out a  full  statement  of  the  facts)  ;  Twitty 
V.  Logan,  80  N.  C.  69. 

Specific  allegation  of  danger  of  loss  of  debt. 
—  In  Combs  v.  Breathitt  County,  49  S.  W. 
2,  20  Ky.  L.  Rep.  1247,  it  was  held  that 
under  a  statute  providing  that,  on  the  motion 
of  -any  party  who  shows  that  he  has  a  lien 
upon  a  fund  in  controversy,  and  that  the 
fund  is  in  danger  of  being  lost,  the  court 
may  appoint  a  receiver  to  take  charge 
thereof,  it  was  error  to  appoint  a  receiver  to 
take  charge  of  a  fund  in  the  hands  of  the 
sheriff  which  he  offered  to  pay  into  court, 
without  a  specific  allegation  that  plaintiff 
would  be  in  danger  of  losing  its  debt  to 
secure  which  it  claimed  a  lien  on  the  fund. 

Mere  expression  of  vague  fears  will  not  be 
sufficient  to  move  the  court  to  appoint  a 
receiver  so  as  to  replace  a  temporary  ad- 
ministrator. Fears  expressed  are  not  facts. 
Le  Brantz  v.  Conklin,  39  Misc.  (N.  Y.)  715, 
80  N.  Y.  Suppl.  967. 

Peril  of  a  trust  fund  alone  moves  the  court 
to  displace  the  trustee  from  the  exercise 
of  his  legal  rights  over  the  trust  funds, 
pending  litigation  against  him;  and  unless 
such  peril  is  shown  by  specific  allegations 
supported  by  clear  proof,  the  court  ought 
not  to  interfere.  Ft.  Payne  Furnace  Co.  v. 
Ft.  Payne  Coal,  etc.,  Co.,  96  Ala.  472,  11  So. 
439,  38  Am.  St.  Rep.  109;  Satterfield  v. 
John,  53  Ala.  127;  Baltimore  Bargain  House 
T.  St.  Clair,  58  W.  Va.  565,  52  S.  E.  660. 

Insolvency. —  If  insolvency  of  defendants 
is  necessary,  it  is  sufficiently  alleged  by  aver- 
ments that  executions  against  one  of  them 
have  been  returned  nulla  bona,  and,  in  sub- 
stance, that  the  other  has  no  property  that 
can  be  subjected  to  his  debts.  Allen  v. 
Cooley,  53  S.  C.  414,  31  S.  E.  634.  And, 
as  a  ground  of  appointment  over  a  corpo- 
ration, under  statute,  the  mere  allegation 
that  defendant  is  insolvent,  in  the  language 
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e.  Fraud.  Where  fraud  is  relied  on  as  a  ground  for  the  appointment  of  a 
receiver,  the  facts  constituting  the  fraud  must  be  distinctly  set  forth. 

f.  Description  of  Property.^^  A  receiver  should  not  be  appointed  to  take 
charge  of  property  unless  it  is  described  with  such  reasonable  certainty  as  to 
enable  him  to  ascertain  the  subject-matter  of  his  trust/^  and  so  where  the  descrip- 
tion of  property  is  not  set  out  with  sufficient  exactness  to  warrant  the  enforce- 
ment of  the  lien  set  up  there  are  no  res  of  which  possession  can  be  taken  and  it 
is  erroneous  to  appoint  a  receiver."^^  But  in  a  suit,  under  the  statute,  for  admin- 
istering the  assets  of  a  corporation,  while  it  would  be  better  to  state  distinctly 
what  the  assets  are  and  where  they  are  situated,*^  such  assets  need  not  be  par- 
ticularly described,  since  the  receiver  is  to  take  all  of  the  assets  of  the  corpora- 
tion,^^ although  the  receiver  might  act  at  his  peril,  as  against  the  rights  of  other 
persons,  if  he  should  seize  anything  not  expressly  mentioned. 

g.  Prayer.  A  prayer  for  a  receiver  is  not  necessary  to  get  a  receiver  appointed, 
if  the  facts  stated  authorize  the  appointment  at  the  hearing, or  after  decree,-^* 
and  while  it  has  been  held  that  this  rule  does  not  apply  to  an  appointment  before 
the  hearing, the  weight  of  authority  is  the  other  way,  and  maintains  the  pro- 
priety of  making  the  order  at  any  stage  of  the  proceedings.^^    A  bill  praying  for 


of  the  statute,  tenders  an  issue  of  fact. 
Chicago,  etc.,  R.  Co.  v.  Kenney,  159  Ind.  72, 
62  N.  E.  26.  But  in  New  Jersey,  under  the 
statute  for  the  appointment  of  a  receiver  of 
a  corporation  on  a  bill  or  petition  "  set- 
ting forth  the  facts  and  circumstances,"  it  is 
not  sufficient  to  allege  that  the  corporation 
is  insolvent,  but  the  facts  and  circumstances 
of  the  alleged  insolvency  must  be  alleged. 
Atlantic  Trust  Co.  v.  Consolidated  Electric 
Storage  Co.,  49  N.  J.  Eq.  402,  23  Atl.  934; 
New  Foundland  R.  Constr.  Co.  v.  Schack,  40 
N.  J.  Eq.  222,  1  Atl.  23. 

Preservation  of*  property  generally  see 
supra,  II,  B,  10. 

45.  Smith-Dimmick  Lumber  Co.  v.  Teague, 
119  Ala.  385,  24  So.  4;  Ft.  Payne  Furnace 
Co.  V.  Ft.  Payne  Coal,  etc.,  Co.,  96  Ala.  472, 
11  So.  439,  38  Am.  St.  Rep.  1€9;  Robinson 
V.  Dolores,  No.  2  Land,  etc.,  Co.,  2  Colo. 
App.  17,  29  Pac.  750  (holding  that  in  a 
suit  by  one  of  the  stock-holders  of  a  corpora- 
tion for  the  appointment  of  a  receiver  and 
for  an  accounting,  general  assertions  of  con- 
spiracy, fraud,  mismanagement,  and  incom- 
petency are  insufficient  for  such  purpose,  but 
the  specific  facts  relied  on  in  proof  of  such 
matters  should  be  pointed  out)  ;  Powell  v. 
Quinn,  49  Ga.  623 ;  Oakley  v.  Paterson  Bank, 
2  N.  J.  Eq.  173  (as  to  insufficient  affidavits 
in  a  suit  for  the  appointment  of  a  receiver 
of  a  corporation,  under  the  statute). 

46.  What  property  subject  see  supra,  II, 
B,  9. 

What  property  receiver  takes  see  infra, 
IV,  D,  3. 

47.  Jones  v.  Minogue,  29  Ark.  637,  where 
a  bill  to  recover  the  assets  of  an  estate  was 
held  defective  because  no  property,  real  or 
personal,  was  described  or  specified  except 
by  the  general  description  of  the  estate  of 
the  decedent. 

48.  Salisbury  v.  Wilcox,  128  Cal.  347,  60 
Pac.  979,  where  a  receiver  was  erroneously 
appointed  to  take  charge  of  a  crop  standing 
and  growing  on  mortgaged  premises,  the 
complaint  failing  to  describe  the  premises 
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with  sufficient  exactness  to  warrant  a  lien 
or  justify  an  order  of  sale. 

49.  Hale-Berry  Co.  v.  Diamond  State  Iron 
Co.,  94  Ga.  61,  22  S.  E.  217. 

50.  Hale-Berry  Co.  i\  Diamond  State  Iron 
Co.,  94  Ga.  61,  22  S.  E.  217;  Cheney  v. 
Maumee  Cycle  Co.,  64  Ohio  St.  205,  60  N.  E. 
207,  where  the  petition  was  held  sufficient 
to  embrace  real  estate  of  the  corporation 
notwithstanding  neither  the  petition  nor 
motion  in  terms  referred  to  such  property. 

By  appearance  and  consent  of  the  company, 
even  if  the  petition  is  defective  for  lack  of 
fullness  of  statement  in  this  regard,  such  de- 
fect would  be  cured.  Cheney  v.  Maumee 
Cycle  Co.,  64  Ohio  St.  205,  60  N.  E.  207. 

51.  Hale-Berry  Co.  v.  Diamond  State  Iron 
Co.,  94  Ga.  61,  22  S.  E.  217. 

52.  Malcolm  v.  Montgomery,  2  Molloy  500. 
Of  court's  own  motion  see  supra,  III,  A,  4. 

53.  Clyburn  i;.  Revnolds,  31  S.  C.  91,  9 
S.  E.  973;  Osborne  v.  Harvey,  11  L.  J.  Ch. 
42,  1  Y.  &  Coll.  116,  20  Eng.  Ch.  116,  62 
Eng.  Reprint  815. 

54.  Chicago,  etc.,  R.  Co.  v.  St.  Clair,  144 
Ind.  371,  42  N.  E.  225;  Brinkman  t\  Ritzin- 
ger,  82  Ind.  358;  Bowman  v.  Bell,  14  L.  J. 
Ch.  119,,  14  Sim.  392,  37  Eng.  Ch.  392,  60 
Eng.  Reprint  409,  after  the  cause  had  been 
heard  and  the  master  had  made  his  report. 

55.  Wilson  v.  Maddox,  46  W.  Va.  641.  33 
S.  E.  775;  Pare  v.  Clegg,  7  Jur.  N.  S.  1136, 
3  L.  T.  Rep.  N.  S.  648,  9  Wkly.  Rep.  216. 

56.  Georgia. —  McGarrah  r.  Southwestern 
Georgia  Bank,  117  Ga.  556,  43  S.  E.  989 
I  distinguishing  Augusta  Ice  INIfg.  Co.  v. 
Gray,  60  Ga.  344,  in  that  the  decision  re- 
versing the  judgment  appointing  a  receiver 
was  put  mainly  on  the  ground  that  the  facts 
did  not  make  a  proper  case  for  the  appoint- 
ment even  if  there  had  been  a  prayer,  and 
that  the  absence  of  the  prayer  was  merely 
given  by  the  judge  delivering  the  opinion  as 
an  additional  reason  why  the  appointment 
was  erroneous],  holding  that  a  prayer  for 
the  appointment  of  a  receiver  would  amount 
to  nothing  more  than  a  suggestion  to  the 
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the  appointment  of  a  receiver  is  not  defective  because  it  does  not  pray  for  an 
injunction. But  where  there  is  a  prayer  for  a  receiver  to  administer  the  prop- 
erty of  a  corporation  and  the  prayer  is  sufficient  for  any  rehef  which  may  be 
necessary  if  the  receiver  is  appointed,  if  the  appointment  of  a  receiver  is  denied 
a  judgment  for  the  debt  will  not  be  rendered  where  there  is  no  prayer  for  such 
judgment. 

3.  Affidavit.  Regularly  a  motion  for  a  receiver  should  be  founded  upon 
affidavits/^^  or,  as  in  the  practice  of  some  states,  on  a  bill  sworn  to  by  the  com- 
plainant or  by  someone  cognizant  of  the  facts  stated. 

4.  Amendment.  The  court  may  grant  leave  to  amend  any  pleading  or  pro- 
ceeding on  behalf  of  either  or  both  parties  when  in  the  interest  of  justice  such 
.amendment  is  deemed  necessary. 

C.  Parties  on  Application  —  1.  Applicants.  An  order  for  the  appoint- 
ment of  a  receiver  can  be  made  only  on  the  application  of  a  party  who  has  an 
interest  in  the  subject-matter.^^    A  statutory  proceeding  should  be  initiated  by 


court  that  a  proper  case  had  been  made  for 
his  appointment,  and  as  a  general  rule  it 
would  be  entirely  discretionary  with  the 
court  to  act  on  this  suggestion  or  not. 

Isew  Ham'pshire. —  Ladd  v.  Harvey,  21 
N.  H.  514. 

Pennsylvania. —  De  Rustaf jaell  v.  De  Rus- 
taf  jaell,  43  ^  Wkly.  Notes  Cas.  56,  holding 
that  a  receiver  may  be  appointed  under  a 
prayer  for  further  and  general  relief. 

Tennessee. —  Henshaw  v.  Wells,  9  Humphr. 
-568. 

United  States.— Fork  Oil,  etc.,  Co.  v. 
Foster,  99  Fed.  495,  39  C.  C.  A.  615;  Com- 
mercial, etc..  Bank  i\  Corbett,  6  Fed.  Cas. 
No.  3,057,  5  Sawy.  172. 

See  42  Cent.  Dig.  tit.  "  Receivers,'^  §  48. 

Receiver  as  ultimate  relief  —  indorsement 
>of  writ. —  In  Colebourne  v.  Colebourne,  1 
Ch.  D.  690,  45  L.  J.  Ch.  749,  24  Wkly.  Rep. 
235,  it  appears  that  a  plaintiff  should  in- 
dorse his  writ  with  a  claim  for  a  receiver 
when  that  is  a  substantial  object  of  his  ac- 
tion. 

57.  Treat  v.  Pennsylvania  Mut.  L.  Ins. 
Co.,  199  Pa.  St.  326,  49  Atl.  84,  85  Am. 
St.  Rep.  788.  See  also  supra,  II,  B,  1;  II, 
B,  3. 

Injunction  incident  of  receivership  see  In- 
junctions, 22  Cyc.  774  note  72,  981  note  51. 

58.  Tenney  v.  Ballard,  etc..  Hat  Co.,  17 
Tex.  Civ.  App.  144,  43  S.  W.  296. 

59.  New  Castle,  etc.,  R.  Co.'s  Appeal,  3 
Walk.  (Pa.)  281;  Troughber  v.  Akin,  109 
Tenn.  451,  73  S.  W.  118;  Hungerford  v. 
Cushing,  8  Wis.  320. 

Before  answer  a  receiver  is  never  ap- 
pointed except  upon  very  strong  special 
ground  supported  by  affidavit.  Williamson 
V.  Wilson,  1  Bland  (Md.)  418;  Heller  v. 
Young,  1  Lane.  Bar  (Pa.)  27.  See  also 
cases  cited  supra,  II,  B,  8,  b. 

When  a  default  is  entered  the  rule  is  to 
require  affidavit  before  the  property  shall  be 
taken  out  of  the  custody  of  its  true  owners. 
Baker  v.  Backus,  32  111.  79. 

60.  Williamson  v.  Wilson,  1  Bland  (Md.) 
418,  as  to  appointment  before  answer. 

Waiver  —  affidavit  not  juri-sdictional. — 
Failure  to  verify  a  bill  or  petition  is  not 
.;such  a  jurisdictional  defect  as  to  render  the 
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appointment  void  without  regard  to  whether 
timely  exception  to  the  appointment  is  taken. 
Bass'z;.  Wolff,  88  Ga.  427,  14  S.  E.  589  (no 
ground  for  dismissal  at  final  hearing,  no  ex- 
ception having  been  taken  to  appointment)  ; 
Russell  V.  Chicago  Trust,  etc..  Bank,  40  111. 
App.  385  {reversed  on  other  grounds  in  139 
111.  538,  29  N.  E.  37,  17  L.  R.  A.  345]; 
Farmers',  etc.,  Bank  v.  German  Nat.  Bank, 
59  Nebr.  229,  80  N.  W.  820  (waiver  of 
statutory  requirement  of  verification  of  an 
application  by  the  applicant)  ;  Clark  v. 
BroAvn,  119  Fed.  130,  57  C.  C.  A.  76  (failure 
to  verify  amended  bill  not  objected  to  at 
time  application  was  made). 

Pleading  and  affidavits  as  evidence  see  in- 
fra, III,  E,  4. 

61.  Of  pleading  generally  see  Pleading, 
31  Cyc.  359  et  seg. 

62.  McCord  v.  Weil,  29  Nebr.  682,  46 
N.  W.  152,  holding  that  the  statute  provid- 
ing that  no  receiver  shall  be  appointed  except 
on  notice  stating  on  what  papers  the  applica- 
tion is  based  does  not  deprive  the  court  of 
the  power  to  allow  amendments,  and  that 
when  such  leave  is  granted  and  material 
amendments  are  made  by  one  of  the  parties, 
it  may  be  necessary  to  grant  the  adverse 
party  a  reasonable  opportunity  to  make 
amendments  also.  But  see  Pare  v.  Clegg,  7 
Jur.  N.  S.  1136,  3  L.  T.  Rep.  N.  S.  648,  9 
Wkly.  Rep.  216,  where  upon  refusing  to  ap- 
point a  receiver  upon  motion  before  decree 
because  there  was  no  prayer  in  the  bill  for 
such  appointment,  the  court  held  that  leave 
to  amend  for  the  purpose  of  the  motion  could 
not  be  allowed. 

63.  See  supra,  II,  B,  7. 

Testing:  capacity  to  sue  as  creditor  or 
stock-holder. —  In  a  suit  to  have  a  corpora- 
tion declared  insolvent  and  placed  under  dis- 
abilities in  reference  to  the  exercise  of  its 
franchises  by  an  injunction,  if  the  suit  is 
commenced  by  bill,  a  proper  mode  of  contest- 
ing the  capacity  of  the  complainant  as  a 
creditor  or  stock-holder  to  bring  the  suit 
would  be  by  plea.  When  the  suit  is  com- 
menced by  petition,  so  that  the  technical 
rules  of  pleading  which  distinguish  between 
demurrers,  pleas,  and  answers  are  to  a  large 
extent  inapplicable,  the  answer  to  the  petition 
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the  persons  designated  in  the  statute;  but  where  the  statute  creates  a  new 
equitable  right  in  respect  of  the  appointment  of  receivers  of  corporations,  the 
enforcement  of  which  devolves  upon  the  court  exercising  chancery  jurisdiction, 
it  has  been  held  that  such  court  acts  as  one  of  general  jurisdiction  and  not  as 
one  exercising  a  special  statutory  power,  and  that  a  mere  irregularity  in  desig- 
nating a  petitioner  in  the  proceedings,  which  might  have  been  fatal  on  appeal, 
will  not  render  the  appointment  void  and  subject  to  impeachment  collaterally.^^ 
2.  Respondents  or  Defendants  ^®  —  a.  In  General.  The  appointment  of  a 
receiver  cannot  properly  be  made  when  it  is  to  interfere  with  the  possession  of 
property  in  a  person  who  is  not  a  party  to  the  record. So  it  is  held  that  where 
the  purpose  of  the  suit  is  to  prevent  one  from  obtaining  possession  of  property 
which  he  is  pursuing  under  judicial  process,  he  should  be  a  party  before  the  court, 
and  where  the  order  of  appointment  would  necessarily  affect  property  which  is 
vested  in  executors  and  trustees  under  a  will  they  should  be  made  parties.®^  But 


may  well  be  strictly  confined  to  the  defense 
in  all  cases  where  that  defense  is  set  up. 
Hoopes  ^^  Basic  Co.,  69  N.  J.  Eq.  679,  61 
Atl.  979,  where  it  was  said  that  in  all  cases 
under  the  statute,  whether  on  bill  or  peti- 
tion, the  trial  is  not  hampered  by  forms  or 
technical  rules  of  procedure,  but  is  "  sum- 
mary "  in  its  nature,  and  very  largely  at 
every  stage  under  the  control  of  the  court. 
Stock-holders'  suit  see  supra,  II,  C,  3. 

64.  Lowe  Bros.  Cracker  Co.  v.  Brooke,  91 
Oa.  243,  18  S.  E.  136,  where  it  is  said  that 
when  three  unsecured  creditors  are  requisite 
to  inaugurate  a  statutory  proceeding,  and 
only  two  of  that  class  join  in  it  at  first,  it 
is  questionable  whether  the  place  of  the  third 
€an  be  supplied  by  adding  another  unsecured 
creditor  by  amendment  pending  the  imperfect 
and  unauthorized  proceeding  and  it  is  held 
that  granting  that  this  may  be  done,  the 
amendment  should  show  on  its  face  that  the 
added  creditor  is  unsecured. 

65.  Bangs  v.  Duckinfield,  18  N.  Y.  592 
loverrulincf  in  effect  Bangs  v.  Mcintosh,  23 
Barb.  (N.  Y.)  591],  where  the  petition  under 
the  statute  described  the  person  making  it 
as  the  attorney  of  a  creditor  instead  of  being 
upon  the  petition  of  the  person  obtaining 
the  judgment  as  prescribed  by  the  statute 
was  held  not  to  render  the  proceedings  void, 
the  subject-matter  being  within  the  juris- 
diction of  the  court  and  the  parties  having 
appeared  to  the  process  whatever  it  was. 

66.  Associations  see  Associations,  4  Cyc. 
S13. 

Effect  of  api>ointment  as  against  omitted 
parties  see  infra,  IV,  D,  5,  h,  (ii)  ;  IV,  H, 
12,  c. 

Notice  see  infra,  III,  D. 

67.  Illinois. —  Baker  v.  Backus,  32  111.  79; 
Gilbert  v.  Block,  51  111.  App.  516,  as  to  an 
order  appointing  a  receiver  to  take  possession 
of  and  sell  property  in  the  hands  of  persons 
not  parties  to  the  bill. 

Neio  York. — ^  People  v.  O'Brien,  111  N.  Y. 
1,  63,  18  N.  E.  692,  7  Am.  St.  Rep.  684,  2 
L.  R.  A.  255 ;  Mutual  Redemption  Bank  V. 
Sturgis,  9  Bosw.  608. 

Tennessee. —  Mays  v.  Wherry,  3  Tenn.  Ch. 
34. 

Texas. —  Farmers',  etc.,  Nat.  Bank  v.  Scott, 
19  Tex.  Civ.  App.  22,  45  S.  W.  26. 


United  States. —  Searles  v.  Jacksonville, 
etc.,  R.  Co.,  21  Fed.  Cas.  No.  12,586,  2 
Woods  621,  as  against  a  person  who  has 
prevailed  on  a  plea  in  abatement  to  the 
jurisdiction. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  52. 

Tenant  in  possession. —  Where  a  defendant 
in  a  foreclosure  suit  is  in  possession  of  the 
mortgaged  premises  by  a  tenant  who  is  not 
a  party,  the  possession  of  the  tenant  cannot 
be  disturbed.  Sea  Ins.  Co.  v.  Stebbins,  8 
Paige  (N.  Y.)  565;  Kerp  v.  Michigan  Lake 
Shore  R.  Co.,  14  Fed.  Cas.  No.  7,727,  holding 
that  when  the  tenant  is  a  party  before  the 
court  a  receiver  of  the  premises  may  be  ap- 
pointed. See  also  Coffin  v.  Burnstein,  68 
N.  Y.  App.  Div.  22,  74  N.  Y.  Suppl.  274. 
But  as  to  ordering  tenant  to  attorn  see  infra, 

IV,  D,  5,  i. 

Possession  under  contract  of  purchase.— 
Where  a  bill  for  the  appointment  of  a  re- 
ceiver of  a  mining  company  shows  that  a 
party  has  paid  a  large  amount  under  a  con- 
tract of  purchase,  and  is  in  possession  of 
the  property,  claiming  to  be  the  owner,  he 
is  a  necessary  party  to  the  suit.  Consoli- 
dated Stanley  Min.,  etc.,  Co.  v.  Loeber,  96 
111.  App.  128. 

Objection  to  jurisdiction  of  person. —  If  a 
defendant  is  not  properly  brought  in  to  an- 
swer a  rule  and  appearance  by  counsel  is 
special  to  make  such  objection,  this  would 
seem  to  afford  a  sufficient  obstacle  in  the 
way  of  making  the  appointment.    Cape  May 

V.  Cape  May,  etc.,  R.  Co.,  59  N.  J.  Eq.  59, 
44  Atl.  973.  See  also  as  to  waiver  of  notice 
infra,  III,  D,  5;  and  as  to  waiver  of  objec- 
tion to  venue  supra.  III,  A,  6. 

Enforcement  of  receiver's  right  of  posses- 
sion see  infra,  IV,  D,  5,  a,  et  seq. 

68.  Walker  v.  Gibson,  35  111.  App.  49, 
where  the  bill  sought  to  restrain  the  execu- 
tion of  a  writ  of  replevin  and  prayed  for  the 
appointment  of  a  receiver  and  it  was  held 
that  the  party  in  whose  behalf  the  writ  was 
issued  was  a  necessary  party.  See  also  Mer- 
chants', etc.,  Nat.  Bank  v.  Kent  Cir.  Judge, 
43  Mich.  292,  5  N.  W.  627. 

69.  Rice  V.  Tonnele.  4  Sandf.  Ch.  (N.  Y.) 
568,  where  such  parties  were  required  in  a 
bill  by  an  infant  who  was  devisee  of  an 
annuity  under  the  trusts  in  the  will,  and 
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an  officer  in  possession  under  an  execution  in  behalf  of  a  party  to  the  suit  who, 
together  with  all  the  other  parties,  except  an  intervener  setting  up  a  lien,  con- 
sents to  the  appointment  of  a  receiver,  is  not  a  necessary  party  to  the  application, 
his  possession  not  being  adverse  to  the  claimants  or  plaintiff  and  other  lien- 
holders  who  appHed  for  the  appointment  in  such  sense  as  to  render  him  a  neces- 
sary party. On  the  other  hand,  that  parties  are  omitted  who  might  properly 
have  been  brought  before  the  court  in  the  main  suit,  for  a  complete  determina- 
tion of  the  issues  involved  therein,  is  not  necessarily  a  reason  for  denying  an 
interlocutory  order  for  a  receiver  of  property  in  the  possession  of  a  party  before 
the  court. '^^  On  collateral  attack  in  an  action  by  a  receiver,  the  objection  to 
his  appointment  upon  the  ground  of  the  omission  of  an  absolutely  necessary 
party  in  the  suit  in  which  the  order  was  made  must  present  matter  which  would 
have  been  good  in  abatement  had  it  been  opposed  to  the  apphcation  for  the 
appointment.'^^ 

b.  Corporations.  The  appointment  of  a  receiver  of  a  corporation  cannot  be 
made  unless  the  corporation  is  a  party  to  the  proceeding,    and  the  same  is  true 


also  heir  at  law  to  a  part  ol  the  estate,  pend- 
ing a  contest  over  the  probate  of  the  will. 

70.  Boston  Inv.  Co.  Pacific  Short-Line 
Bridge  Co.,  104  Iowa  311,  73  N.  W.  839, 
which  was  a  suit  in  equity  to  set  aside  a 
deed  of  conveyance  and  to  determine  the 
amount  and  order  of  priority  of  claims  of 
creditors  of  a  corporation  who  were  parties 
to  the  action. 

71.  Ashley  v.  Ashley,  59  N.  Y.  App.  Div. 
611,  69  N.  Y.  Suppl.  173  (which  was  a  suit 
to  set  aside  for  fraud  a  transaction  under 
which  plaintiff  had  transferred  certificates 
of  stock  to  his  son  and  daughters  upon  their 
joint  agreement  to  render  certain  services, 
the  son  being  the  sole  defendant,  and  upon 
an  application  for  a  receiver  of  the  stocks 
transferred  to  him  it  was  said  that  assuming 
that  the  daughters  should  be  made  parties 
defendant  might  at  any  time  move  to  have 
them  brought  in)  ;  Barclav  v.  Quicksilver 
Min.  Co.,  9  Abb.  Pr.  N.  S.  (N.  Y.)  283. 

Objection  cannot  be  taken  by  one  before 
the  court  that  another  is  not  a  party  to  the 
application  or  was  not  served  with  notice. 
Rapp  V.  Reehling,  122  Ind.  255,  23  N.  E. 
68. 

72.  Stelzer  v.  La  Rose,  79  Ind.  435,  where 
the  objection  was  that  one  of  the  members  of 
a  firm  was  not  made  a  party  to  the  proceed- 
ing in  which  the  receiver  was  appointed,  but 
it  did  not  appear  that  such  omitted  party 
was  within  the  jurisdiction  of  the  court  or 
had  a  substantial  interest  in  the  partner- 
ship. 

73.  Illinois. —  Baker  v.  Backus,  32  111. 
79. 

7o?(-a.— French  i'.  Gifford,  30  Iowa  148. 

Michigan. —  Scripps  v.  Crawford,  123  Mich. 
173,  81  N.  W.  1098. 

Nebraska. —  Ponca  Mill  Co.  v.  Mikesell,  55 
Nebr.  98,  75  N.  W.  46. 

'New  York. —  Verplanck  v.  New  York  Mer- 
cantile Ins.  Co.,  2  Paige  438. 

Pennsylvania. —  Gravenstine's  Appeal,  49 
Pa.  St.  ^310. 

South  Carolina. —  Hubbard  r.  Camperdown 
Mills,  25  S.  C.  496,  1  S.  E.  5. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  52. 

[Ill,  C,  2,  a] 


Extinct  corporation. — An  order  appointing 
a  receiver  of  an  extinct  corporation  cannot 
properly  be  made,  except  in  a  proceeding  to 
which  the  successor  or  substitute,  to  which 
has  been  transferred  its  property  and  powers 
have  been  transferred  by  statute,  is  a  party. 
Young  V.  Rollins,  85  N.  C.  485. 

An  ex  parte  bill  or  petition,  with  no  de- 
fendant, brought  by  stock-holders  for  the 
appointment  of  a  receiver  of  a  corporation, 
is  absolutely  void.  Smith  v.  Elv,  etc.,  Dry 
GjDods  Co.,  79  Miss.  266,  30  So.  653. 

All  of  the  directors  need  not  be  parties  to 
a  suit  by  a  stock-holder  based  upon  misman- 
agement and  fraud.  Ponca  Mill  Co.  v.  Mike- 
sell,  55  Nebr.  98,  75  N.  W.  46. 

Where  the  directors  are  sued  individually, 
a  receiver  of  the  corporate  affairs  cannot  be 
appointed.  Groesbeeck  v.  Dunscomb,  41  How. 
Pr.  (N.  Y.)  302. 

Stock-holders. —  The  stock-holders  of  a 
corporation  are  neither  necessary  nor  proper 
parties  to  a  bill  by  a  creditor,  on  behalf  of 
himself  and  all  other  creditors  who  may 
choose  to  join,  alleging  the  insolvency  of  the 
corporation,  and  asking  that  its  property 
may  be  administered  as  a  trust  fund  for  the 
benefit  of  its  creditors,  where  no  relief  is 
asked  against  the  stock-holders.  Bristol  Iron, 
etc.,  Co.  V.  Thomas,  93  Va.  396,  25  S.  E.  110. 
But  the  court  may,  in  its  discretion,  allow 
a  stock-holder  to  become  a  party  defendant 
in  a  bill  by  creditors  for  a  receiver,  for  the 
purpose  of  protecting  his  own  interest  and 
the  interest  of  such  other  stock-holders  as 
choose  to  join,  although  they  cannot  appear 
for  the  corporation.  Kanawha  Coal  Co.  v. 
Ballard,  etc..  Coal  Co.,  43  W.  Va.  721,  29 
S.  E.  514.  But  see  also  Cokporations,  10 
Cyc.  729  text  and  note  72,  733  text  and 
notes  1  and  2,  735  text  and  note  15. 

A  corporation  may  appear  voluntarily  by 
attorney,  like  a  natural  person.  Atty.-Gen. 
V.  Guardian  Mut.  L.  Ins.  Co.,  77  N.  Y.  272. 

Appearance  by  foreign  corporation  on  mo- 
tion for  removal  of  cause  after  appointment 
of  receiver  is  held  to  supply  the  place  of  cita-^ 
tion.  Krotz  v.  Louisiana  Const.  Co.,  120  La. 
363,  45  So.  276. 
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where  it  is  sought  to  have  property  in  the  possession  of  a  corporation  placed  in 
the  hands  of  a  receiver.'^*  Under  a  statute  requiring  a  particular  officer  to  be 
made  a  party  to  a  proceeding  instituted  to  wind  up  the  affairs  of  the  concern, 
such  officer  need  not  be  made  a  party  to  a  bill  by  stock-holders  which  prays  for 
a  receiver,  not  for  the  purpose  of  winding  up  the  corporation  but  to  take  charge 
of  its  assets  and  manage  its  affairs. '^^ 

3.  Misjoinder  or  Defect  of  Parties.  The  appointment  will  not  be  denied  on 
an  interlocutory  motion  on  the  ground  of  misjoinder  of  plaintiffs,'^  nor  will  a 
mere  defect  as  to  parties  prevent  the  court  from  entering  the  order  at  a  prelim- 
inary stage  of  the  suit  when  justice  requires  it.'^'  And  so  where  there  is  no  dis- 
pute as  to  who  the  real  debtor  is  or  as  to  the  justice  of  the  debt  the  appointment 
of  a  receiver  in  the  face  of  a  technical  objection  for  misjoinder  of  defendants  will 
not  be  held  error. '^^ 

D.  Notice  of  Application  —  1.  Necessity  in  General.  It  may  be  stated 
as  a  general  rule  that  a  receiver  should  not  be  appointed  ex  parte,  without  notice 
to  the  parties  to  be  affected  thereby,'^  and  before  they  have  had  an  opportunity 


74.  Morrow  v.  Edwards,  20  D.  C.  475. 
Transferee  of  corporate  property. —  Where 

corporate  property  had  been  transferred  to 
an  alleged  new  company,  but  such  new  com- 
pany was  not  made  a  party  to  the  petition 
for  a  receiver,  and  the  officers  of  the  new 
company  having  control  of  the  property  re- 
fused to  surrender  it,  the  court  cannot  grant 
a  writ  directing  the  sheriff  to  place  the  re- 
ceiver in  possession,  and  to  arrest  for  con- 
tempt the  persons  refusing  to  surrender  pos- 
session, since  the  new  corporation  and  its 
officers  not  being  parties  to  the  proceedings, 
the  court  was  without  jurisdiction  to  grant 
the  writ.  St.  Louis,  etc.,  R.  Co.  v.  Wear, 
135  Mo.  230,  36  S.  W.  357,  658,  33  L.  R.  A. 
341.    See  also  infra,  IV,  D,  5,  h,  (ii). 

75.  Treat  v.  Pennsylvania  Mut.  L.  Ins.  Co., 
199  Pa.  St.  326,  49  Atl.  84,  85  Am.  St.  Rep. 
788,  And  this  seems  to  be  so  notwithstanding 
the  appointment  of  the  receiver  will  work  a 
dissolution  of  the  corporation  unless  some- 
thing should  be  done  to  revive  it.  Treat  V. 
Pennsylvania  Mut.  L.  Ins.  Co.,  203  Pa.  St. 
21  52  Atl.  60. 

76.  Evans  v.  Coventry,  5  De  G.  M.  &  G. 
911,  3  Eq.  Rep.  545,  3  Wkly.  Rep.  149,  54 
Eng.  Ch.  714,  43  Eng.  Reprint  1125. 

Creditors  of  corporation. —  Under  a  code 
provision  that  all  persons  having  an  interest 
in  the  subject  of  an  action,  and  in  obtaining 
the  relief  demanded,  shall  be  joined  as  plain- 
tiffs, the  creditors  of  a  railroad  company  may 
jointly  prosecute  an  action  for  the  appoint- 
ment of  a  receiver,  although,  in  other  respects 
than  having  a  common  interest  in  the  relief 
sought,  their  interests  are  distinct.  Chicago, 
etc.,  R.  Co.  V.  Kenney,  159  Ind.  72,  62  N.  E. 
26,  holding  that  even  if  some  of  the  claims 
set  out  in  the  complaint  were  improperly 
joined  with  others  over  which  the  court  had 
jurisdiction,  such  misjoinder  would  not  de- 
feat the  jurisdiction  of  the  court;  that  as  to 
them  the  action  might  be  dismissed  in  the 
trial  court. 

Multifariousness  see  Equity,  16  Cvc.  239. 

77.  Probasco  v.  Probasco,  30  N.  J.  Eq.  108, 
where  a  demurrer  to  the  bill  had  been  sus- 
tained for  a  defect  as  to  parties. 


78.  Boston  Mercantile  Co.  v.  Ould-Carter 
Co.,  123  Ga.  458,  51  S.  E.  466,  where  a  peti- 
tion against  a  corporation  showed  that  the 
indebtedness  sued  on  was  due  to  plaintiffs 
by  the  corporation,  and  also  alleged  an  in- 
debtedness by  the  stock-holders  of  the  cor- 
poration as  a  partnership,  and  the  petition 
would  have  been  good,  had  all  reference  to 
the  stock-holders  been  left  out,  and  the  action 
was  one  more  against  the  property  involved 
than  the  parties  in  whose  possession  it  was. 

79.  Whitehead  v.  Wooten,  43  Miss.  523; 
Chambers  v.  Barker,  2  Nebr.  (Unoff.)  523, 
89  N.  W.  388,  holding  that  the  parties  "to 
be  affected  thereby,"  who  are  required  to  be 
notified,  under  Nebr.  Code  Civ.  Proc.  §  267, 
are  those  interested  in  the  possession  of  the 
property,  and  the  disposition  of  the  rents  and 
profits. 

Receiver  for  corporation  —  In  general. —  In 
Hutchinson  v.  American  Palace-Car  Co.,  104 
Fed.  182,  it  is  said  that  an  interlocutory 
receivership  of  a  corporation  should  not  be 
granted,  except  in  extreme  emergencies,  un- 
less after  public  notice,  so  that  creditors  and 
stock-holders  generally  may  intervene  and  be 
heard  on  the  application  if  they  desire.  In 
Louisiana  the  statute  providing  for  the  ap- 
pointment of  a  receiver  of  a  corporation  to 
administer  its  assets  and  wind  up  the  cor- 
poration does  not  require  notice  to  creditors 
of  the  corporation  of  the  application,  but  it 
is  held  that  their  interests  are  safeguarded 
by  the  remedies  afforded  to  them  after  the 
order.  Oil  City  Ironworks  v.  Pelican  Oil, 
etc.,  Co.,  115  La.  265,  38  So.  987;  In  re 
Eckhardt  Mfg.  Co.,  114  La.  119,  38  So.  78. 

Attorney-general.— ^'i!^.  Y.  Laws  (1883), 
c.  378,  required  notice  to  the  attorney-general 
in  proceedings  for  the  dissolution  of  the  cor- 
poration or  the  distribution  of  its  assets, 
under  which  the  appointment  in  a  creditors' 
suit  to  sequestrate  the  property  of  a  railroad 
corporation,  without  such  notice,  is  invalid. 
Whitney  ?\  New  York,  etc.,  R.  Co.,  32  Hun 
(N.  Y.j  164,  66  How.  Pr.  436.  But  in  Mor- 
rison V.  Menhaden  Co.,  37  Hun  (N.  Y.)  522, 
it  was  held  that  where  the  notice  was  not 
served  until  after  the  appointment,  a  nunc 
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to  be  heard  in  relation  to  their  rights/^  and  even  though  there  is  no  provision 
in  the  statute  requiring  notice  of  the  application  for  the  appointment  of  a  receiver,, 


'pro  tunc  order  of  appointment  after  the  no- 
tice was  served,  and  on  the  notice  so  served, 
made  a  valid  appointment  from  the  time  of 
the  last  order.  In  In  re  Gay,  4  N.  Y.  Suppl. 
602,  it  was  held  that  the  statute  did  not 
apply  to  the  appointment  of  a  trustee  of  cor- 
porate property  assigned  for  creditors  under 
an  insolvency  statute,  the  powers  of  the  trus- 
tee coming  from  the  deed  of  assignment. 
And  in  MacNabb  v.  Porter  Air-Lighter  Co., 
44  N.  Y.  App.  Div.  102,  60  N.  Y.  Suppl.  694, 
it  is  held  that  the  statute  applies  only  to 
domestic  corporations. 

Creditors. —  When  a  receiver  of  a  corpo- 
ration is  applied  for  all  creditors  need  not 
have  notice  of  such  application.  Where  no- 
tice is  mentioned,  unless  otherwise  specified, 
it  applies  only  to  defendant  in  the  action, 
and  an  appearance  by  defendant  without 
objection  to  the  appointment  is  conclusive  as 
to  creditors,  unless  there  is  collusion  or  fraud 
in  such  appearance.  Ripy  Redwater  Lum- 
ber Co.,  (Tex.  Civ.  App.  1907)  106  S.  W. 
474. 

Appointment  to  fill  vacancy  see  infra,  III, 
L,  4. 

On  renewal  application  see  infra,  III,  G. 
SO.  Alabama. —  Ensley  Dev.  Co.  i\  Powell, 
147  Ala.  300,  40  So.  137;  Smith-Dimmick 
Lumber  Co.  v.  Teague,  119  Ala.  385,  24  So.  4 
(holding  that  a  receiver  cannot  be  appointed 
on  the  single  verified  fact  of  the  debtor's  in- 
solvency without  notice  to  the  latter  of  the 
application)  ;  Florence  Bank  v.  U.  S.  Sav- 
ings, etc.,  Co.,  104  Ala.  297,  16  So.  110; 
Thompson  v.  Tower  Mfg.  Co.,  87  Ala.  733,  6 
iSo.  928;  Moritz  v.  Miller,  87  Ala.  331,  6  So. 
269;  Crowder  v.  Moone,  52  Ala.  220.  See 
also  Maxwell  v.  Peters  Shoe  Co.,  109  Ala. 
371,  19  So.  412.  Compare  Little  Warrior 
Coal  Co.  V.  Hooper,  105  Ala.  665,  667,  17  So. 
118  (where  it  is  said:  "In  many  states  the 
courts  are  not  authorized  to  appoint  a  re- 
ceiver until  after  notice  or  answer  filed ;  and 
though  this  rule  does  not  prevail  with  us,  we 
have  held  in  numerous  decisions  that  the 
power  should  not  be  exercised  except  in  cases 
of  extraordinary  urgency  of  which  the  courts 
must  be  reasonably  satisfied  either  from  the 
circumstances  stated  or  ex  parte  affidavits)  ; 
Micou  V.  Moses,  72  Ala.  439. 

California. —  Fischer  v.  San  Francisco 
Super  Ct.,  110  Cal.  129,  42  Pac.  561;  Hobson 
V.  Pacific  States  Mercantile  Co.,  5  Cal.  App. 
94,  89  Pac.  866. 

Florida. —  Jacksonville  Ferry  Co.  v.  Stock- 
ton, 40  Fla.  141,  23  So.  557;  Fricker  v. 
Peters,  etc.,  Co.,  21  Fla.  254;  State  v.  Jack- 
sonville, etc.,  R.  Co.,  15  Fla.  201. 

Georgia. —  Johns  v.  Johns,  23  Ga.  31. 

Idaho. —  Cummings  v.  Steele,  6  Ida.  666,  59 
Pac.  15. 

Illinois. —  Haas  v.  Chicago  Bldg.  Soc,  89 
111.  498  (after  final  decree)  ;  Nathan  C.  Dow 
Co.  v.  Deist,  123  111.  App.  364;  Anderson  v. 
Hultberg,  117  111.  App.  231;  Consolidated 
■Stanley  Min.,  etc.,  Co.  v.  Loeber,  96  111.  App. 
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128;    English  v.   People,  90   111.  App.  54; 
Craver,   etc.,    Mfg.   'Co.   v.   Whitman,  etc.,, 
Mfg.  Co.,  62  111.  App.  313;  Gilbert  v.  Block, 
51  111.  App.  516. 

Indiana, —  Henderson  v.  Reynolds,  168  Ind.. 
522,  81  N.  E.  494,  11  L.  R.  A.  N.  S.  960; 
Continental  Clay,  etc.,  Co.  v.  Bryson,  168 
Ind.  485,  81  N.  E.  210;  Chicago,  etc.,  R.  Co. 
V.  Cason,  133  Ind.  49,  32  N.  E.  827 ;  Press- 
ley  V.  Harrison,  102  Ind.  14,  1  N.  E.  188. 

Iowa. —  Bisson  v.  Curry,  35  Iowa  72 ; 
French  v.  Gifford,  30  Iowa  148. 

Kentucky. —  Wilson  v.  Jones,  8  Ky.  L.  Rep„ 
510;  Price  v.  Price,  5  Ky.  L.  Rep.  330. 

Louisiana. —  Martin  v.  Blanchin,  16  La. 
Ann.  237,  holding  that  it  is  not  within  the; 
authority  of  the  court  to  appoint  ex  parte  a. 
receiver  of  assets  belonging  to  a  partnership, 
but  that  a  writ  of  sequestration,  or  a  rule 
upon  the  defendants  to  concur  in  the  ap- 
pointment of  a  receiver  by  the  parties,  would 
be  the  proper  remedy. 

Maryland. —  Anderson  v.  Cecil,  86  Md.  490,. 
38  Atl.  1074;  Haight  v.  Burr,  19  Md.  130; 
Nusbaum  v.  Stein,  12  Md.  315;  Triebert  v. 
Burgess,  11  Md.  452;  Blondheim  V.  Moore,  11 
Md.  365. 

Michigan. —  Turnbull  v.  Prentiss  Lumber 
Co.,  55  Mich.  387,  21  N.  W.  375. 
'  Mississippi. —  Buckley  v.  Baldwin,  69  Miss. 
804,  13  So.  851;  Hardy  v.  McClellan,  53  Miss. 
507;  Vause  v.  Woods,  46  Miss.  120;  White- 
head V.  Wooten,  43  Miss,  523;  Mays  v.  Rose,, 
Freem.  703. 

Missouri. — '  State  V.  Dearing,  184  Mo.  647, 
84  S.  W.  21;  Rees  v.  Andrews,  169  Mo.  189, 
69  S.  W.  4. 

Montana. —  Benepe-Owenhouse  Co.  v.  Schei- 
degger,  32  Mont.  424,  80  Pac.  1024;  State 
V.  'Silver  Bow  County  Second  Judicial  Dist^ 
Ct.,  20  Mont.  284,  50  Pac.  852,  by  statute, 
as  to  appointment  before  judgment. 

Nevada. —  Maynard  v.  Railey,  2  Nev.  313. 

New  Jersey. — Tibbals  V.  Sargeant,  14  N.J. 
Eq.  449. 

Neiu  York. —  People  t\  Albany,  etc.,  R.  Co., 
1  Lans.  308,  7  Abb.  Pr.  N.  8.  265,  38  How. 
Pr.  228 ;  Simmons  v.  Wood,  45  How.  Pr.  262 ; 
Gibson  v.  Martin,  8  Paige  481;  Sandford 
Sinclair,  8  Paige  373 ;  Devoe  v.  Ithaca  R.  Co., 
5  Paige  521;  Verplank  v.  Mercantile  Ins. 
Co.,  2  Paige  438;  People  v.  Norton,  1  Paige 
16. 

North  Dakota. — G'randin  V.  La  Bar,  2  N.  D. 
206,  50  N.  W.  151. 

Ohio. —  Cincinnati,  etc.,  R.  Co.  V.  Jewett, 
37  Ohio  St.  649. 

South  Carolina. — White  v.  Britton,  72  S.  C. 
175,  51  .S.  E.  547. 

Texas. —  Wotring  v.  Indemnity  Imp.  Co., 
45  Tex.  Civ.  App.  300,  100  S.  W.  358 ;  Hay- 
wood V.  Scarborough,  41  Tex.  Civ.  App.  443, 
92  S.  W.  815;  Cotton  v.  Rand,  (Civ.  App. 
1906)  92  S.  W.  266;  American  Tribune  New 
Colony  Co.  v.  Schuler,  34  Tex.  Civ.  App.  560, 
79  S.  W.  370;  Webb  v.  Allen,  15  Tex.  Civ. 
A-Dp.  605,  40  S.  W.  342. 


IIECEIYERS 


[34Cye.]  119 


Tinder  the  rules  of  equity  in  matters  relating  to  the  appointment  of  receivers 
which  govern  when  not  inconsistent  with  the  statutes  on  the  subject,  such  notice 
should  be  given. 

2.  Sufficiency.    The  notice  should  be  such  as  the  statute  requires/^  when. 


Washington. — ^Larsen  v.  Winder,  14  Wash. 
109,  44  fac.  123,  53  Am.  St.  Rep.  864. 

West  \  irginia. —  Baltimore  Bargain  House 
r.  .St.  Clair,  (1906)  52  S.  E.  660;  Batson  v. 
Findley,  52  W.  Va.  343,  43  S.  E.  142  (before 
service  of  process,  or  in  vacation  after  service 
of  process }  •  Hutton  v.  Lockridge,  27  W.  Va. 
428;  Oil  Run  Petroleum  Co.  v.  Gale,  6 
W.  Va.  525. 

Wisconsin. —  Davelaar  v.  Blue  Mound  Inv. 
Co.,  110  Wis.  470,  86  N.  W.  470;  Hunger- 
ford  V.  Gushing,  8  Wis.  320. 

United  IStates. —  nmt  v.  Bidwell,  151  Fed. 
563,  81  C.  G.  A.  43;  Joseph  Dry  Goods  Co. 
V.  Hecht,  120  Fed.  760,  57  C.  G.  A.  64: 
Cabaniss  v.  Rico  Min.  Co.,  116  Fed.  318,  54 
C.  C.  A.  190;  North  American  Land,  etc., 
Co.  V.  Watkins,  109  Fed.  101,  48  C.  C.  A. 
254. 

iSee  42  Cent.  Dig.  tit.  "Receivers,"  §§  54, 
55. 

Amendment  of  bill  between  notice  of  mo- 
tion and  hearing. — A  motion  for  an  injunc- 
tion and  receiver  is  irregular  where  plaintiff 
amends  his  bill  between  the  time  of  giving 
notice  of  moving  and  the  time  of  bringing  on 
the  motion.  Gouthwaite  v.  Rippon,  1  Beav. 
54,  3  Jur.  7,  17  Eng.  Gh.  54,  48  Eng.  Reprint 
859;  Smith  V.  Dixon,  4  New  Report  259,  12 
Wkly.  Rep.  934. 

Order  enlarging  power  of  receiver. —  In 
State  V.  New  Orleans,  43  La.  Ann.  829,  9 
So.  643,  it  was  held  that  after  a  receiver 
appointed  by  consent  of  a  city  to  receive  and 
distribute  certain  taxes  for  certain  years  has 
carried  out  the  purpose  of  such  special  ap- 
pointment, an  order  authorizing  him  to  col- 
lect from  the  city  taxes  alleged  to  have  been 
collected  by  the  city  for  other  years,  virtu- 
ally appoints  a  new  receiver,  and  cannot  be 
granted  if  no  notice  is  first  given  to  the  city. 

Before  answer  see  supra,  II,  B,  8,  b. 

Fraudulent  conveyances  see  Fraudulent 
Conveyances,  20  Gyc.  832. 

In  supplementary  proceedings  see  Execu- 
tions, 17  Gyc.  1454. 

Pendency  pf  cause  see  supra,  II,  B,  5,  a,  b. 

81.  Cotton  V.  Rand,  (Tex.  Civ.  App.  1906) 
9'2  S.  W.  266;  Larsen  v.  Winder,  14  Wash. 
109,  44  Pac.  123,  53  Am.  St.  Rep.  864;  Dave- 
laar V.  Blue  Mound  Inv.  Co.,  110  Wis.  470, 
86  N.  W.  185.  See  also  Batson  v.  Findley, 
52  W.  Va.  343,  43  S.  E.  142. 

Statute  providing  for  pleadings  and  hear- 
ing.— A  statute  providing  that  the  applica- 
tion for  the  appointment  of  a  receiver  shall 
be  made  by  filing  a  petition  in  the  action  in 
which  a  receiver  is  desired,  and  that  the 
party  opposing  the  appointment  shall  do  so 
by  filing  an  answer,  etc.,  and  that  the  court 
may  hear  evidence  and  decide  the  same  like 
any  other  issue,  contemplates  that  the  ad- 
verse party  should  have  notice  of  the  petition 
and  a  right  to  file  an  answer  thereto,  and 
that  o\i(lonce  should  be  heard  before  a  de- 


cision is  made.  People  v.  Denver  Dist.  Ct., 
33  Colo.  293,  80  Pac.  908. 

Due  process  of  law. — An  act  provided  that 
upon  the  dissolution  of  a  partnership  if  the 
parties  could  not  agree  upon  the  distribution 
of  the  effects  and  the  settlement  of  the  af- 
fairs either  of  them  might  apply  to  any 
judge  or  superior  court  for  the  appointment 
of  a  receiver,  to  receive,  hold,  and  dispose  of 
all  the  estate  of  the  partnership,  etc.,  but 
did  not  in  terms  require  notice  of  the  ap- 
plication to  be  given.  It  was  held  that  such 
an  act  if  intended  to  dispense  with  notice 
would  be  a  deprivation  of  property  without 
due  process  of  law  and  the  court  in  order 
to  uphold  the  statute  construed  it  to  require 
notice.  Bostwick  v.  Isbell,  41  Conn.  305. 
See  also  Constitutional  Law,  8  Gyc.  1080 
et  seq. 

82.  Ensley  Dev.  Co.  v.  Powell,  147  Ala. 
300,  40  So.  137  (under  a  code  provision  re- 
quiring reasonable  notice  of  the  application 
in  vacation,  the  court  holding  that  where, 
on  the  question  as  to  whether  a  corporation 
had  had  the  notice  required,  there  was  in 
evidence  a  letter  from  the  vice-president  to 
an  attorney,  stating  that  the  appointment 
of  a  certain  person  as  a  receiver  would  be 
satisfactory,  but  it  did  not  appear  whether 
the  letter  was  written  before  or  after  the 
order  for  the  appointment  of  a  receiver,  and 
the  letter  was  not  signed  in  the  vice-presi- 
dent's official  capacity,  there  was  not  suf- 
ficient notice)  ;  Vause  v.  Woods,  46  Miss. 
120  (under  an  early  statute  fixing  the  time  of 
the  notice)  ;  Farmers',  etc..  Bank  v.  German 
Nat.  Bank,  59  Nebr.  229,  80  N.  W.  820; 
Johnson  v.  Powers,  21  Nebr.  292,  32  N.  W.  62.- 

Service  after  the  hour  specified  in  the  no- 
tice under  a  statute  requiring  reasonable 
notice  of  an  application  in  vacation  is  of  no 
effect,  although  it  states  that  the  application 
will  be  heard  at  a  certain  hour  "  or  at  such 
other  time  thereafter  as  the  chancellor  may 
fix,"  and  the  defect  cannot  be  cured  by  ad- 
journing the  hearing,  but  the  chancellor 
should  fix  a  new  date  for  the  hearing  and 
order  an  alias  notice  to  issue.  Schilcer  v. 
Brock,  124  Ala.  626,  27  So.  473. 

Service  of  papers. —  Under  circuit  court 
rules  requiring  copies  of  papers  upon  which 
a  motion  is  founded  to  be  served  with  notice 
of  the  motion,  such  papers  must  be  served 
with  notice  of  motion  for  a  receiver,  unless 
they  have  been  filed  with  the  clerk  in  which 
case  they  mav  be  referred  to.  Hungerford  v. 
Gushing',  8  Wis.  320. 

In  Louisiana  under  a  statute  requiring  a 
return  to  a  rule  to  show  cause  why  a  re- 
ceiver should  not  be  appointed  to  be  made 
within  ten  davs  from  the  date  of  the  order, 
unless  the  circumstances  require,  in  the 
judorment  of  the  court,  a  shorter  delay,  it  is 
held  that  the  court  may,  in  the  exorcise  of 
its  discretion,  require  the  retnni  on  tlio  day 
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particular  notice  to  be  given  is  so  prescribed.^'  If  there  is  no  hearing  pursuant 
to  the  notice  and  no  steps  are  taken  thereunder,  a  hearing  at  a  subsequent  date 
cannot  be  referred  to  the  original  notice.**  Legal  notice  of  the  application  for 
a  receiver  having  been  given,  and  defendants  having  appeared  and  being  at  the 
time  in  court,  jurisdiction  was  acquired,  and  having  once  attached,  the  court 
has  the  power  and  right  to  appoint  some  person  other  than  the  one  named  or 
suggested  by  plaintiff  without  any  additional,  other,  or  future  notice.*^ 

3.  Service.  An  application  for  a  receiver  in  a  pending  suit  may  be  supported 
by  notice  served  upon  the  attorney  of  record  representing  the  party  adverse  to 
the  application.^^  And  where  a  general  statute  provides  for  substituted  service 
of  notice,  the  manner  of  serving  which  is  not  otherwise  prescribed,  substituted 
service  of  a  notice  of  an  application  for  the  appointment  of  a  receiver  under  a 
statute  requiring  notice  of  such  application  without  prescribing  how  it  shall  be 
served  is  good.^^  But  where  a  statute  regulating  a  purely  statutory  proceeding 
for  the  appointment  of  a  receiver  requires  notice  without  prescribing  the  kind 
of  service,  personal  notice  must  be  given.** 


after  the  order  is  made.  Krotz  v.  Louisiana 
Const.  Co.,  120  La.  mz,  45  So,  276. 

83.  See  the  statutes  in  the  various  states. 

84.  Vause  v.  Wood,  46  Miss.  120  (where 
a  motion  made  in  term-time  under  the  proper 
statutory  notice  was,  by  consent,  continued 
to  a  particular  date  in  vacation,  but 
the  motion  was  not  heard  on  the  date 
so  fixed  by  consent  and  it  was  held  that  it 
could  not  be  heard  regularly  in  vacation  ex- 
cept by  agreement  as  to  the  time  or  upon 
another  notice  as  prescribed  by  statute)  ; 
Tibbals  v.  Sargeant,  14  N.  J.  Eq.  449  (where 
the  notice  was  given  for  a  particular  day, 
and  application  was  not  made  pursuant  to 
the  notice  but  an  agreement  was  made  by 
counsel  that  the  motion  should  be  renewed 
at  a  further  date  on  written  briefs,  and  at 
a  subsequent  date  notice  was  given  that  the 
motion  would  be  heard  on  the  next  day,  and 
it  was  held  that  due  notice  was  not  given). 

In  vacation, —  In  Stephens  v.  Kaga,  142 
Ind.  523,  41  N,  E,  930,  it  was  held  that 
there  should  be  no  rule  enabling  a  litigant 
to  give  notice  to  his  adversary  of  a  hearing 
at  a  particular  time,  and  then  to  so  delay 
his  application  and  to  so  present  it  as  to  re- 
quire the  adversary  to  stand  guard  con- 
stantly at  the  place  of  hearing,  to  avoid  an 
advantage  being  taken  of  his  interests;  that 
the  moving  party  should  proceed  within  such 
reasonable  time  after  the  time  fixed  in  the 
notice,  and  within  the  convenience  of  the 
judge,  as  will  enable  his  adversary  to  be 
present  and  be  heard,  without  the  unreason- 
able burden  of  attending  through  protracted 
periods  of  delays  and  uncertainty;  that  if 
he  so  delays  in  presenting  his  application 
as  to  cast  such  burden  upon  his  adversary 
he  should  be  deemed  to  have  waived  his  right 
to  proceed  under  the  notice  given;  that 
where  the  judge  was  absent  on  the  day  set 
for  the  hearing  of  a  petition  for  the  ap- 
pointment of  a  receiver,  he  has  jurisdiction 
to  hear  it  on  the  following  day,  without 
further  notice  to  defendants. 

85.  Farmers',  etc.,  Bank  v,  German  Nat. 
Bank,  59  Nebr.  229,  80  N,  W,  820,  under  a 
statute  providing  for  notice  containing  the 
name  of  the  proposed  receiver. 
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86.  Murphy  v.  Fidelity  Mut.  F.  Ins.  Co., 
69  Nebr.  489,  95  N,  W.  1022, 

Admission  of  service  and  appearance  by 
attorneys. —  In  Atty.-Gen.  v.  Guardian  Mut. 
L.  Ins.  Co.,  77  N.  Y.  272,  it  was  held  that 
the  court  acquired  jurisdiction  of  the  pro- 
ceeding for  the  appointment  of  a  receiver  of 
a  life  insurance  company  by  the  petition  of 
the  attorney-general  for  its  dissolution,  set- 
ting forth  the  requisite  facts,  and  of  the 
corporation  by  its  voluntary  appearance  by 
its  attorneys  on  the  return-day  of  the  order 
to  show  cause,  service  of  which  had  previ- 
ously been  admitted  by  them,  which  dis- 
pensed with  the  necessity  of  actual  service 
of  the  order  on  the  president  or  other  officer 
of  the  corporation,  there  being  no  proof  that 
the  appearance  of  the  attorneys  was  unau- 
thorized. 

The  statutory  requirement  of  notice  to  a 
party  or  his  attorney  of  all  subsequent  pro- 
ceedings in  an  action  in  which  the  party 
has  appeared  justifies  the  service  of  an 
amended  complaint  and  notice  of  a  motion 
for  the  appointment  of  a  receiver  on  the  at- 
torney of  the  adverse  party  where  such  party 
has  appeared  by  attorney  and  demurred  to 
the  original  complaint,  and  the  appointment 
based  upon  such  notice  is  good.  Haggard  V. 
Sanglin,  31  Wash.  165,  71  Pac.  711. 

87.  Allen  v.  Cooley,  (S.  C.  1898)  31  S.  E. 
634. 

88.  Barker  v.  Johnson,  4  Abb.  Pr.  (K  Y.) 
435;  Beck  v.  Ashkettle,  18  R.  I.  374,  27  Atl. 
505,  28  Atl.  333,  under  a  statute  providing 
for  a  petition  in  equity  for  the  appointment 
of  a  receiver  for  the  estate  of  insolvent 
debtors  and  "  notice  to  the  debtor." 

Dismissal  in  default  of  service. —  Under  a 
statute  for  the  appointment  of  a  receiver  of 
property  attached  or  levied  on  within  a  fixed 
number  of  days  from  the  filing  of  the  peti- 
tion, on  the  petition  of  creditors,  it  has  been 
held  that  if  service  of  process  on  the  peti- 
tion is  unnecessarily  delayed,  the  court  will 
order  the  petition  dismissed  in  default  of 
services  within  a  fixed  time.  Whipple  V. 
Babcock,  18  R.  I,  611,  30  Atl.  464. 

In  supplementary  proceedings  see  Execu- 
tions, 17  Cyc.  1455. 
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4.  Effect  of  Failure  to  Give.  If  without  notice  a  valid  order  of  appointment 
may  be  made  in  the  cases  of  extreme  emergency,  it  has  been  considered  that 
the  question  then  must  be  whether  the  necessity  for  the  appointment  exists  so 
as  to  justify  the  exercise  of  power,  or  whether  the  court  erred  in  the  particular 
case  in  making  the  appointment  under  circumstances  which  did  not  require 
summary  action;  and  that  the  power  and  jurisdiction  being  conceded  the  order, 
however  unwarranted,  is  not  void.^^  In  other  cases,  however,  the  objection 
for  want  of  notice  goes  to  the  power  of  the  court  to  make  the  appointment,^* 
and  such  orders  made  ex  'parte  and  without  an  opportunity  to  be  heard  are  illegal 
and  unenforceable,^^  although  they  may  be  authorized  under  a  proper  showing 
of  emergency  and  are  held  to  be  void  only  in  the  absence  of  such  showing. 

5.  Exceptions  to  Kule  Requiring  Notice  — ■  a.  In  General.    The  rule  is 


89.  Wilson  v.  Jonas,  8  Ky.  L.  Rep.  510; 
Maynard  v.  Railey,  2  Nev.  313,  holding  that 
where  there  is  no  showing  of  necessity,  as  the 
court  has  jurisdiction,  the  order  cannot  be 
disturbed  on  certiorari. 

Collateral  attack. — Appointment  without 
notice  will  not  render  the  order  void  on  col- 
lateral attack.  McKay  v.  Van  Kleeck,  133 
Mich.  27,  94  N.  W.  367;  Miller  v.  Brown,  1 
Nebr.  (Unoff.)  754,  95  N.  W.  797;  Dayton 
V.  Borst,  7  Bosw.  (N.  Y.)  115  [affirmed  in 
31  N.  Y.  435];  Neeves  v.  Boos,  86  Wis.  313, 
56  N.  W.  909. 

Irregular  appointment. —  Where  an  absent 
defendant  had  been  advertised  to  appear 
within  a  certain  time,  an  order  appointing  a 
receiver  obtained  ecc  parte  before  the  expira- 
tion of  the  time  limited  for  the  appearance, 
unless  required  by  special  circumstances, 
will  be  set  aside  as  irregular.  Sanford  V. 
Sinclair,  3  Edw.  (N.  Y.)  393. 

90.  May  v.  Greenhill,  80  Ind.  124  (under 
a  statute  requiring  notice)  ;  Mestier  v.  A. 
Chevallier  Pavement  Co.,  51  La.  Ann.  142, 
24^  So.  799  (as  to  a  receiver  in  a  pending 
suit  against  a  corporation)  ;  Whitehead  v. 
Wooten,  43  Miss.  523;  State  v.  Second  Ju- 
dicial Dist.  Ct.,  20  Mont.  284,  50'  Pac.  852 
(where  the  appointment  was  made  upon  in- 
sufficient pleadings,  before  service  of  proc- 
ess) ;  Farmers',  etc.,  Bank  v.  German  Nat. 
Bank.  59  Nebr.  229,  80  N.  W.  820;  Johnson 
V.  Powers,  21  Nebr.  292,  32  N.  W.  62  (the 
last  two  cases  being  under  a  statute  requir- 
ing a  particular  notice  in  all  cases,  which 
statute  was  held  to  be  mandatory  and  a 
failure  to  comply  with  which  was  held  to 
render  the  appointment  not  merely  voidable 
but  void). 

91.  Cummings  v,  Steele,  6  Ida.  666,  59 
Pac.  15  (order  annulled  on  certiorari)  ;  Sail- 
ing V.  Johnson,  25  Mich.  489  (where  the  ap- 
pointment was  made  without  notice  on  the 
day  the  bill  was  filed,  the  appeal,  however, 
being  dismissed  because  the  order  was  not 
final,  the  court  saying  at  the  time  that  the 
order  could  not  be  enforced). 

Ex  parte  appointment  of  receiver  for  cor- 
poration void. —  Remington  Paper  Co.  v.  Wat- 
son, 46  La.  Ann.  793,  15  So.  203;  Ober  v. 
Excelsior  Planting,  etc.,  Co.,  44  La.  Ann. 
570,  10  So.  792  (holding  that  under  a  stat- 
ute providing  for  the  forfeiture  of  the 
charter  of  a  certain  class  of  corporations, 
on  account  of  insolvency  evidenced  by  the 


return  of  no  property  found  on  execution 
and  making  it  the  duty  of  the  court  in  such 
case  at  the  instance  of  the  creditor  to  decree 
such  forfeiture  and  appoint  a  commissioner 
effecting  the  liquidation,  such  appointment 
on  an  ex  parte  order  is  unauthorized  and 
void  on  collateral  attack)  ;  Turgeau  v.  Brady, 
24  La.  Ann.  348  (where  the  eco  parte  ap- 
pointment of  a  receiver  for  a  corporation 
was  held  void  in  an  action  brought  by  the 
receiver)  ;  People  v.  St.  Clair  Cir,  Judge,  31 
Mich.  456  (where  mandamus  was  awarded 
to  compel  a  judge  to  vacate  an  ex  parte 
appointment  of  a  receiver  to  manage  the 
corporate  business^  the  order  being  held  to 
be  absolutely  void)  ;  State  v.  Bearing,  184 
Mo.  647,  84  S.  W.  21  (holding  that  where 
a  judge  in  vacation  appointed  a  receiver 
of  a  corporation  Avithout  notice,  an  applica- 
tion to  vacate  the  order  is  not  essential  to 
entitle  parties  injured  by  the  order  to  a  writ 
of  prohibition  against  the  enforcement  of  the 
order) . 

Dismissal  of  appeal  by  receiver. — An  ap- 
peal taken  by  a  third  person,  not  a  party,, 
who  appears  as  receiver  of  a  defendant  cor- 
poration, will  be  dismissed,  when  the  order 
appointing  him  such  receiver,  attached  to 
his  petition  of  appeal,  shows  upon  its  face 
that  it  was  made  ex  parte,  and  without 
notice  to  the  corporation,  in  a  case  where  the 
statute  did  not  authorize  such  ex  parte  ap- 
pointment. Ober  V.  Excelsior  Planting,  etc., 
Co.,  44  La.  Ann.  570,  10  So.  792. 

92.  Cummings  v.  Steele,  6  Ida.  666.  59 
Pac.  15  (where  the  order  was  annulled  on 
certiorari)  ;  State  V.  Silver  Bow  Countv 
Second  Judicial  Dist.  Ct.,  22  Mont.  220,  56 
Pac.  219  (in  which  case  it  was  indicated 
that  a  writ  of  prohibition  may  issue  to  re- 
strain the  lower  court  from  acting  without 
notice  upon  no  evidence  of  necessity,  such 
evidence  being  necessary  to  the  exercise  of 
the  power)  ;  State  v.  Silver  Bow  Second  Ju- 
dicial Dist.  Ct.,  20  Mont.  284,  50  Pac.  852 
(where  it  was  held  on  a  certiorari  that  an 

order  appointing  a  receiver  before  judgment, 
at  chambers,  on  the  application  of  minority 
stock-holders  of  a  corporation,  to  take  cliarge 
of  its  property  and  wind  up  its  business  was 
without  authority  of  law,  no  facts  and  cir- 
cumstances showing  any  emergency  being 
disclosed  by  the  record).  See  also  infra, 
III,  D,  5. 

93.  See  supra,  III,  D,  1. 
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generally  stated  with  qualifications,  however,  as  that  notice  should  be  required 
unless  it  is  impracticable  to  give  it,^*  or  where  the  giving  of  notice  will  jeopardize 
the  deUvery  of  the  property  over  which  the  receivership  is  extended;  ®^  or  except 
in  those  cases  where  the  interested  party  is  out  of  the  jurisdiction  of  the  court, 
or  cannot  be  found,  or  where,  from  some  other  imperious  reason,  it  becomes 
necessary  for  the  court  to  interfere  before  there  is  time  to  give  notice,  to  prevent 
the  destruction  or  loss  of  property  ;  but  in  such  exceptional  circumstances  the 
appointment  may  be  made  without  notice. In  some  cases  it  appears  that  the 


94.  Mays  v.  Rose,  Freem.  (Miss.)  703. 

95.  Culver  v.  Guyer,  129  Ala.  602,  29  So 
779;  Florence  Bank  v.  U.  S.  Savings,  etc., 
Co.,  104  Ala.  297,  16  So.  110;  Moritz  v. 
Miller,  87  Ala.  331,  6  So.  269;  Baltimore 
Bargain  House  v.  St.  Clair,  58  W.  Va.  565, 
52  S.  E.  660. 

Secrecy  of  proceedings. —  In  Olmstead  v. 
Distilling,  etc.,  Co.,  67  Fed.  24,  where  on  a 
bill  by  stock-holders  a  receiver  was  appointed 
with  the  consent  of  the  company,  and  on  an 
application  by  other  stock-holders  to  remove 
the  receiver  it  was  held  that  there  was  noth- 
ing improper  in  keeping  secret  the  applica- 
tion for  and  appointment  of  receivers  of  a 
corporation,  until  the  papers  in  sucJi  pro- 
ceedings have  been  filed  in  the  proper  office, 
that  the  application  was  necessarily  made 
out  of  courtj  and  without  notice;  otherwise 
its  presumably  legitimate  purpose  might 
have  been  defeated  by  bringing  on  the  adverse 
attacks  which  the  proceedings  were  intended - 
to  forestall. 

96.  Cases  cited  infra,  note  97,  and  supra, 
note  80,  from  which  it  appears  also  that  the 
statutes  sometimes  so  fix  the  rule. 

Illustrations  of  improper  appointments 
without  notice. —  Wilson  v.  Jonas,  8  Ky.  L. 
Hep,  510  (holding  that  ex  parte  evidence  that 
defendants  had  refused  to  obey  an  order  of 
injunction  restraining  him  from  interfering 
with  plaintifi''s  possession  of  certain  property 
did  not  authorize  the  appointment  of  a  re- 
ceiver without  notice  to  defendant;  the  prop- 
erty not  being  endangered,  but  plaintiff 
merely  prevented  from  conducting  the  busi- 
ness) ;  Anderson  v.  Cecil,  86  Md.  490,  38  Atl. 
1074  (holding  that  allegations  that  defendant 
had  bid  property  at  a  trustee's  sale,  and 
thereafter  rem^ained  in  possession  without 
paying  the  price,  that  the  trustees  had  been 
ordered  to  resell  the  property,  but  had  not 
done  so;  that  defendant  was  insolvent,  and 
that  he  was  receiving  the  profits,  which  would 
be  lost  to  complainants  unless  the  court  in- 
terfered, are  not  sufficient  to  authorize  the 
appointment  of  a  receiver  without  first  hear- 
ing defendant  in  response  to  the  application 
therefor)  ;  State  v.  Bearing,  184  Mo.  647, 
84  S.  W.  21  (holding  that  where  plaintiff 
seeks  to  have  the  property  of  a  corporation, 
against  which  he  has  no  claim,  placed  in  the 
liands  of  a  receiver  pending  an  action  to 
settle  a  difference  between  plaintiff  and  a 
third  person,  a  contention  that  the  case  is 
one  where,  without  even  an  allegation  that 
the  corporation  is  insolvent,  the  appointment 
of  a  receiver  should  be  made  in  vacation,  and 
in  the  absence  of  notice  to  defendants  is 
untenable)  ;  Merriam  v.  St.  Louis,  etc.,  R. 
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Co.,  136  Mo.  145,  36  S.  W.  630  (holding  that 
the  insolvency  of  a  corporation  and  the  de- 
fault in  the  payment  of  interest  on  its  mort- 
gage bonds  do  not,  of  themselves,  authorize 
the  appointment  of  a  receiver  for  it  without 
notice)  ;  Sanford  v.  Sinclair,  3  Edw.  (N.  Y.) 
393  (where  the  court  set  aside  as  irregular 
an  order  appointing  a  receiver  where  an 
absent  defendant  had  been  advertised  to  ap- 
pear within  a  certain  time,  and  the  order 
for  the  appointment  was  obtained  by  plain- 
tiff eoo  parte  before  the  expiration  of  the 
time  limited  for  defendant's  appearance)  ; 
Cincinnati,  etc.,  R.  Co.  v.  Jewett,  37  Ohio 
St.  649  (where  there  was  no  obstacle  to  giv- 
ing notice  to  the  company  before  acting  on 
the  appointment  of  a  receiver ;  no  fraud  or 
insolvency  was  charged  against  any  of  the 
parties;  nor  was  it  charged  that  the  property 
of  the  company  was  in  danger  of  removal 
beyond  the  jurisdiction  of  the  court,  or  of 
otherwise  being  lost). 

97.  Alahama. —  Culver  v.  Guyer,  129  Ala. 
602,  29  So.  779  (holding  that  in  a  bill  filed 
seeking  the  enforcement  of  a  trust,  and  ask- 
ing for  the  appointment  of  a  receiver  of  the 
trust  property,  where  facts  are  averred  show- 
ing that  the  respondent  is  insolvent,  and  that 
there  is  imminent  danger  of  his  disposing  of 
the  trust  property  before  a  receiver  could  be 
appointed  if  he  had  notice  of  an  application 
for  a  receiver,  and  the  bill  is  properly  veri- 
fied, such  averments  authorize  the  appoint- 
ment of  a  receiver  without  notice)  ;  Sims  v. 
Adams,  78  Ala.  395  (appointment  in  a  pend- 
ing suit  without  notice  to  defendants  when 
it  is  shown  by  affidavits  that  thej  are  dis- 
posing of  the  property  in  which  plaintiff 
claims  an  interest,  appropriating  the  proceeds, 
and  are  insolvent,  whereby  the  object  of  the 
suit  would  probably  be  defeated  by  delay). 
See  also  Micou  v.  Moses,  72  Ala.  439. 

Delaware. —  Davis  v.  Browne,  2  Del.  Ch; 
188. 

Maryland. —  Rosenberg  v.  Moore,  11  Md. 
376. 

Mississippi. —  Hardy  v.  McClellan,  53  Miss. 
507,  where  under  the  code  provision  to  au- 
thorize the  appointment  of  a  receiver  ten 
days'  notice  of  the  time  and  place  of  making 
the  application  must  be  given  to  the  opposite 
party,  unless  it  should  be  made  to  appear 
that  an  immediate  appointment  is  necessary, 
in  which  case  it  may  be  made  without  no- 
tice. 

Montana. —  State  v.  Silver  Bow  County 
Second  Judicial  Dist.  Ct.,  22  Mont.  241,  56 
Pac.  281,  holding  that  under  Code  Civ.  Proc. 
§  951,  a  showing  that  there  was  imminent 
danger    that    property    in    the  possession 
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proper  practice  is  to  raake  an  order  requiring  defendant  to  show  cause  why 
the  application  should  not  be  granted,  and,  if  a  proper  showing  of  emergency  is 
made,  to  appoint  a  tejpporary  receiver  until  the  day  for  hearing  on  the  rule  to 


of  defendant  would  be  removed  beyond  the 
jurisdiction  of  the  court,  and  unlawfully  dis- 
posed of,  unless  a  receiver  was  appointed 
ex  parte,  is  sufficient  to  give  the  court  juris- 
diction to  appoint  such  receiver,  without  no- 
tice of  the  application  therefor. 

OM'o.— Dwelle  v.  Hinde,  18  Ohio  Cir.  Ct. 
618,  8  Ohio  Cir.  Dec.  177,  under  allegations 
that  if  notice  be  required  defendant  will  re- 
move his  property  beyond  the  reach  of 
creditors. 

Pennsylvania. —  Gowan  v.  Jeffries,  2  Ashm. 
296,  holding  that  where  irreparable  injury 
would  arise  from  delay,  a  receiver  will  be 
appointed  without  notice,  leaving  the  other 
party  the  right  to  apply  to  have  the  order 
superseded  on  cause  shown. 

West  Virginia. — -Baltimore  Bargain  House 
V.  St.  Clair,  58  W.  Va.  565,  52  S.  E.  660. 

United  States. — -Joseph  Dry  Goods  Co.  v. 
Hecht,  120  Fed.  760,  57  C.  C.  A.  64.  In 
Olmstead  v.  Distilling,  etc.,  Co.,  67  Fed.  24, 
it  is  held  that  where  an  insolvent  corporation 
had  assets  scattered  all  over  the  country, 
with  liabilities  approaching  maturity  on 
which  attachments  and  local  receiverships 
were  threatened,  whereby  there  was  danger 
that  the  assets  would  be  wasted  and  the  in- 
terests of  stock-holders  and  creditors  endan- 
gered, an  application  for  a  receiver  by  the 
stock-holders  was  properly  made  without  no- 
See  42  Cent.  Dig.  tit.  "Receivers,''  §  55. 
And  see  infra,  III,  D,  5,  d;  supra,  II,  B,  8,  a. 

Party  out  of  jurisdiction  —  In  general. — 
As  against  a  party  who  is  out  of  the  juris- 
diction so  that  notice  cannot  be  served,  a 
receiver  may  be  appointed  without  notice. 
Cotton  V.  Rand,  (Tex.  Civ.  App.  1906)  92 
S.  W.  266  (where  on  an  application  for  the 
appointment  of  a  receiver  of  property  it  was 
shown  that  an  order  for  the  sale  thereof  for 
delinquent  taxes  had  been  issued,  and  that 
the  trustee  in  whose  custody  the  property  had 
been  placed  was  a  non-resident,  and  it  was 
held  that  the  court  did  not  abuse  its  discre- 
tion in  appointing  a  receiver  without  notice, 
irrespective  of  the  fact  of  a  subsequent  stay 
in  the  proceedings  to  sell  the  property)  ; 
Gibbins  v.  Mainwaring,  9  Sim.  77,  16  Eng. 
Ch.  77,  59  Eng.  Reprint  287.  See  also  Elwood 
V.  Greenleaf  First  Nat.  Bank,  41  Kan.  475,  21 
Pac.  673.  In  Ettlinger  v.  Persian  Rug,  etc., 
Co.,  66  Hun  (N.  Y.)  94,  20  N.  Y.  Suppl.  772 
[affirmed  in  142  N.  Y.  189,  36  N.  E.  1055,  40 
Am.  St.  Rep.  587],  in  a  suit  to  foreclose  a 
corporate  mortgage  executed  to  a  trustee  who 
was  confined  in  an  insane  asylum  in  a  foreign 
country,  it  was  held  that  it  was  not  necessary 
to  serve  notice  on  him  and  that  the  code 
provision  requiring  that  a  temporary  receiver 
shall  be  appointed  without  notice  only  in  a 
case  where  an  order  of  publication  for  the 
purpose  of  acquiring  jurisdiction  over  de- 
fendant has  been  published,  did  not  prevent 
the  appointment  of  a  receiver  for  the  insolv- 


ent corporation,  the  court  having  acquired 
jurisdiction  of  the  corporation  by  service  on 
it  and  by  its  appearance  in  the  cause  by 
attorney. 

Where  defendant  has  absconded  to  prevent 
service  of  the  subpoena  to  appear  and  answer 
the  bill,  or  has  left  the  jurisdiction,  and'  has 
no  residence  or  place  of  business  where  a  sub- 
poena can  be  served,  a  receiver  may  be  ap- 
pointed without  notice.  People  v.  Norton,  1 
Paige  (N.  Y.)  17 ;  Van  Rensselaer  v.  Morris, 
1  Paige  (N.  Y.)  1;  Maguire  v.  Allen,  1  Ball 
&  B.  75;  Dowling  v.  Hudson,  14  Beav.  423, 
51  Eng.  Reprint  349;  Quin  v.  Gunn,  1  Hog. 
75  (on  affidavit  that  the  party  resided  out  of 
the  jurisdiction  to  avoid  service  of  process)  ; 
London,  etc..  Bank  v.  Facey,  24  L.  T.  Rep. 
N.  S.  126,  19  Wkly.  Rep.  676;  Tanfield  v. 
Irvine,  2  Russ.  149,  3  Eng.  Ch.  149,  38  Eng. 
Reprint  292  (where  the  grantor  of  an  annuity 
secured  by  an  equitable  charge  on  certain 
lands  which  were  subject  to  a  prior  charge, 
went  to  reside  abroad,  but  by  his  agent  con- 
tinued in  receipt  of  the  rents  and  profits,  and 
the  court,  on  the  application  of  the  annuitant, 
appointed  a  receiver,  although  the  grantor  had 
not  appeared  to  the  suit).  But  see  otherwise 
in  May  v.  Greenhill,  80  Ind.  124,  129,  under 
a  statute  providing  that  receivers  "  shall  not 
be  appointed  by  any  court,  in  any  case,  until 
the  adverse  party  shall  have  appeared  .  .  . 
or  shall  have  had  reasonable  notice  of  the 
pendency  of  the-  action  and  of  the  application 
for  such  appointment." 

Where  the  officers  of  a  corporation  cannot 
be  served  a  receiver  for  the  corporation  may 
be  appointed  without  notice.  Lindgren-Mahan 
Chemical  Fire  Engine  Co.  v.  Revere  Rubber 
Co.,  70  111.  App.  379  (insolvent  corporation)  ; 
Da.vton  v.  Borst,  7  Bosw.  (N.  Y.)  115  [af- 
firmed in  31  N.  Y.  435]. 

By  statute  it  is  sometimes  expressly  pro- 
vided that  receivers  shall  not  be  appointed  in 
any  case  until  the  adverse  party  shall  have 
appeared  or  shall  have  had  reasonable  notice 
of  the  application,  except  upon  sufficient  cause 
shown  bv  affidavit.  Wabash  R.  Co.  v.  Dyke- 
man,  133  Ind.  56,  32  N.  E.  823,  where,  the 
statute  being  silent  as  to  what  will  constitute 
sufficient  cause,  precedents  for  the  general 
practice  in  equity  were  resorted  to  and  fol- 
lowed. So  in  Joseph  Dry  Goods  Co.  v.  Hecht, 
120  Fed.  760,  57  C.  C.  A.  64,  it  is  held  that 
the  statutory  provision  in  Georgia  that  "  un- 
der extraordinary  circumstances  a  receiver 
may  be  appointed  before  and  without  notice 
to  the  trustee  or  other  person  having  charge 
of  the  assets,"  is  only  confirmatory  of  equity 
procedure.  And  in  Maish  v.  Bird,  59  Iowa 
307,  13  N.  W.  298,  it  is  held  that  under  a 
code  provision  for  the  appointment  of  a  re- 
ceiver in  certain  cases,  "  on  such  notice  to  the 
adverse  party  as  the  court  or  judge  shall 
prescribe,"  where  the  adverse  party  is  not 
within  the  jurisdiction  of  the  court,  and  can- 
not be  served,  or  cannot  be  readily  served, 
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show  cause. ®^  On  the  other  hand,  even  in  such  an  extreme  case  a  temporary 
injunction  may  be  sufficient  to  protect  the  rights  of  the  parties  without  resorting 
to  so  drastic  a  measure  as  a  receivership,^^  and  if  so  a  receiver  should  not  be 
appointed.^ 

b.  Where  the  Parties  Have  an  Opportunity  to  Be  Heard.  Where  the  order 
appointing  the  receiver  is  made  in  a  pending  suit  fully  matured  for  hearing,  as 
the  parties  are  already  in  court,  it  is  held  that  no  notice  is  necessary,^  and  where 
the  appointment  of  a  receiver  is  prayed  for  as  a  measure  of  final  relief,  the  process 


with  notice,  the  court  may  appoint  a  receiver 
without  notice. 

In  interpleader  ordinarily,  a  special  re- 
ceiver should  not  be  appointed  to  take  posses- 
sion of  the  property  without  notice.  Still 
there  are  exceptions  to  the  rule,  as  where  im- 
mediate action  is  necessary  to  prevent  great 
loss  or  injury,  and  especially  where  it  is  not 
sought  to  dispossess  a  party  of  his  own  prop- 
erty. Oil  Run  Petroleum  Co.  v.  Gale,  6 
W.  Va.  525. 

In  equitable  execution  see  supra,  II,  B, 
12,  b. 

98.  St.  Louis,  etc.,  E.  Co.  v.  Wear,  135 
Mo.  230,  36  S.  W.  357,  658,  33  L.  E.  A.  341 
(holding  that  the  statute  in  Missouri  provid- 
ing a  remedy  by  appeal  from  an  order  refus- 
ing to  revoke  or  modify  an  order  appointing 
a  receiver  contemplates  that  no  court  there 
can  appoint  a  receiver  pending  suit,  without 
notice,  for  a  longer  time  than  is  fairly  and, 
reasonably  requisite  to  allow  defendant  whose 
possession  is  invaded  to  show  cause  against 
a  further  continuance  of  the  receivership,  and 
it  is  held  that,  while  the  reasonableness  of 
the  time  will  generally  depend  on  the  circum- 
stances of  each  case,  three  months  is  far  be- 
yond any  reasonable  day  for  the  showing  of 
such  cause)  ;  Haggard  v.  Sanglin,  31  Wash. 
165,  71  Pac.  711;  Cole  i\  Price,  22  Wash.  18, 
60  Pac.  153 ;  Ford  v.  Taylor,  137  Fed.  149. 

Form  of  order  to  show  cause  against  the 
appointment  of  receivers  of  corporation  see 
Hall  V.  U.  S.  Insurance  Co.,  5  Gill  (Md.) 
484,  493. 

99.  Fischer  v.  San  Francisco  Super.  Ct., 
110  Cal.  129,  42  Pac.  561. 

1.  Alabama. —  Walker  County  Coal,  etc., 
Co.  V.  Long,  (1905)  39  So.  770. 

Florida. —  State  -y.  Jacksonville,  etc.,  R. 
Co.,  15  Fla.  201. 

Illinois. —  Nusbaum  v.  Locke,  53  111.  App. 
242,  where  defendant,  the  purchaser  of  goods, 
placed  the  seller  in  charge  to  sell  them  off, 
and  a  creditor  of  the  seller  having  applied 
for  the  appointment  of  a  receiver  for  the 
goods,  the  only  fact  stated  in  the  petition 
which  tended  to  support  the  pleader's  con- 
clusion of  law  that  complainant's  interests 
would  be  endangered  by  the  delay  necessary 
to  give  notice  of  the  application  being  that 
the  seller  was  insolvent,  it  was  held  that  an 
ex  parte  appointment  was  erroneous,  since  an 
injunction  against  further  sales  pending  a 
hearing  of  a  motion  for  a  receiver  on  notice 
would  have  been  sufficient  protection. 

Mississipoi. —  Meridian  News,  etc.,  Co.  v. 
Diem,  etc./  Paper  Co..  70  Miss.  695,  12  So. 
702. 
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27ew  York. —  Devoe  v.  Ithaca,  etc.,  R.  Co., 
5  Paige  521,  holding  that  the  court  will  not 
grant  a  sequestration,  or  appoint  a  receiver 
of  a  corporation,  against  whom  an  execution 
has  been  returned  unsatisfied,  upon  an  ea? 
parte  application  of  the  judgment  creditor, 
but  upon  filing  a  ~  petition  duly  verified,  an 
order  to  show  cause  at  a  future  day  why  the 
prayer  of  the  petitioner  should  not  be  granted 
may  be  entered;  and  an  injunction  will  be 
allowed  restraining  the  officers  of  the  com- 
pany from  selling,  assigning,  transferring, 
or  encumbering  the  property  or  effects  of  the 
corporation,  in  the  meantime. 

United  States. — ^North  American  Land,  etc., 
Co.  V.  Watkins,  109  Fed.  101,  48  C.  C.  A.  254. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  55. 

Other  adequate  remedies  generally  see 
supra,  II,  B,  4,  b. 

2.  Ogden  v.  Chalfant,  32  W.  Va.  559,  9 
S.  E.  879.  And  even  after  process  served, 
during  the  pendency  of  the  suit,  if  such  ap- 
plication is  made  in  vacation,  there  must  be 
notice;  but  there  need  be  no  notice  when 
made  in  term-time  in  a  decree  on  the  merits. 
Batson  v.  Findley,  52  W.  Va.  343,  43  S.  E. 
142;  Ruffner  v.  Mairs,  33  W.  Va.  655,  11 
S.  E.  5;  Odgen  v.  Chalfant,  32  W.  Va.  559, 
9  S.  E.  879.  But  see  Cummings  v.  Steele,  6 
Ida.  66,  59  Pac.  15;  Winchester  Electric 
Light  Co.  V.  Gordon,  143  Ind.  681,  42  N.  E. 
914,  holding  that  under  the  statute  in  that 
state  providing  that  receivers  shall  not  be 
appointed  until  the  adverse  party  shall  have 
appeared  or  shall  have  had  reasonable  notice 
of  the  application  of  such  appointment  ex- 
cept upon  sufficient  cause  shown  by  affidavit, 
where  the  adverse  party  appears  the  applica- 
tion for  a  receiver  may  be  granted  in  open 
court  without  notice,  the  appointment  being 
prayed  for  as  final  relief,  but  when  such  ap- 
pointment is  made  at  chambers,  although 
during  term-time,  notice  is  necessary  in  the 
absence  of  the  required  affidavit  of  sufficient 
cause  for  the  appointment  without  notice. 

Default. —  On  petition  by  a  creditor  of  a 
bank,  under  the  New  York  "  act  to  prevent 
fraudulent  bankruptcies  by  incorporated  com- 
panies," time  having  been  allowed  the  bank 
to  show  cause  against  the  petition,  and  no 
cause  having  been  shown,  a  receiver  was  ap- 
pointed, under  full  directions  by  the  court, 
as  to  his  duties.  Matter  of  Franklin  Bank, 
1  Paige  (N.  Y.)  85.  And  after  the  bill  has 
been  taken  as  confessed  against  defendant 
for  want  of  appearance,  an  application  for 
the  appointment  of  a  receiver  may  be  made 
ex  parte  and  without  any  notice  thereof. 
Austin  V.  Figueira,  7  Paige  (N.  Y.)  56. 
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that  brings  defendant  into  court  to  answer  the  complaint  is  sufficient  notice  to 
him  of  the  final  relief  prayed  for.^  Appearance  and  resistance  of  the  apphcation 
may  obviate  any  objection  based  upon  want  of  notice;  ^  and  sO  it  has  been  held 
that  the  want  of  notice  is  not  material  where  the  parties  have  had  a  ful]  oppor- 
tunity to  be  heard  on  the  merits  of  the  application,  as  on  a  motion  to  set  aside 
the  order  of  appointment,^  or  on  a  motion  for  other  relief,  upon  which  the  parties 
appear  and  have  an  opportunity  to  be  heard/  or  where  there  is  a  hearing  de  novo 
on  appeal  to  the  chancellor  from  the  order  of  appointment  made  by  the  register,^ 
or  where  by  the  final  judgment  in  the  action,  due  notice  of  which  was  served, 
the  temporary  receiver,  whose  appointment  was  illegal  for  want  of  the  required 
notice,  is  continued  as  permanent  receiver.^ 

e.  Waiver  and  Consent.^  The  parties  may  waive  the  required  notice  of  an 
application  for  the  appointment  of  a  receiver,  and  the  court,  in  that  event,  will 
have  power  to  act  upon  it.^^   And  so  notice  is  not  essential  when  the  parties  to 


Performance  or  enforcement  of  judgment 

or  decree  see  supra,  11,  B,  12,  a. 

3.  Winchester  Electric  Light  Co.  v.  Gordon, 
143  Ind.  681,  42  N.  E.  914;  Newell  v. 
Schnull,  73  Ind.  241,  holding  that  the  statute 
requiring  notice  intends  that  special  notice 
shall  be  given  only  when  a  receiver  is  asked 
for  pending  the  action.  But  it  is  also  held 
that  where  tlie  bill  praj^s  for  the  appoint- 
ment of  a  receiver,  it  may  be  done  any  time 
after  the  process  is  served,  without  further 
notice,  and  that  whether  or  no  the  bill  prays 
such  appointment,  it  may  be  made  in  term, 
without  further  notice,  in  the  decree  on  the 
merits.  Batson  V.  Findley,  52  W.  Va.  343, 
43  S.  E.  142. 

4.  See  infra,  III,  D,  5,  c. 

5.  West  V.  Chasten,  12  Fla.  315  (where 
upon  the  coming  in  of  the  answers,  the  chan- 
cellor, upon  a  hearing  of  the  motion  to  dis- 
solve an  injunction  and  vacate  an  order  ap- 
pointing a  receiver,  did  virtually  vacate  the 
first  order  appointing  a  receiver,  and  make 
a  new  order  appointing  a  different  receiver 
with  modified  powers,  and  it  was  held  that 
the  record  disclosed  that  the  receiver  then  in 
charge  was  appointed  after  notice  and  argu- 
ment) ;  Hancock  V.  American  Bonding,  etc., 
Co.,  86  111.  App.  630;  Iroquois  Furnace  Co. 
V.  Kimbark,  85  111.  App.  399;  Elwood  v. 
Creenleaf  First  Nat.  Bank,  41  Kan.  475,  21 
Pac.  673;  Cotton  v.  Rand,  (Tex.  Civ.  App. 
1906)  92  S.  W.  266.  The  question  then,  on 
such  motion  after  answer,  becomes  one  as  to 
the  propriety  of  the  appointment  upon  the 
merits,  and  the  absence  of  notice  originally 
will  not  be  considered.  Voshell  v.  Hynson, 
26  Md.  83. 

6.  Whitney  v.  Buckman,  26  Cal.  447  (where, 
on  the  hearing  of  an  application  for  an  in- 
junction, the  appointment  of  a  receiver  by  the 
court  of  its  own  motion  was  upheld  over  the 
objection  that  there  was  no  notice  of  the 
application  for  a  receiver,  no  objection  hav- 
ing been  made  on  the  ground  that  the  notice 
did  not  specify  that  a  receiver  would  be  ap- 
plied for,  it  being  held  that  the  necessary 
facts  were  before  the  court  and  that  if  the 
party  complaining  had  been  surprised  he 
should  have  asked  for  further  time  to  meet 
the  questions  as  to  the  propriety  of  the  ap- 
pointment) ;  Elk  Fork  Oil,  etc.,  Co.  v.  Foster, 


99  Fed.  495,  39  C.  C.  A.  615  (on  motions  for 
injunction).  See  also  McGarrah  v.  South- 
western Georgia  Bank,  117  Ga.  556,  43  S.  E. 
987. 

Contra.— White  v.  Britton,  72  S.  C.  175, 
51  S.  E.  547,  where  the  parties  were  before 
the  court  on  a  rule  to  show  cause  why  a, 
restraining  injunction  should  not  issue  and 
the  court  appointed  a  receiver  of  its  own 
motion,  it  was  held  that  the  action  being 
taken  without  notice  to  any  party  to  the 
cause  and  without  application  by  either 
party  was  erroneous.  See  also  Hungerford 
V.  Cusliing,  8  Wis.  320,  where  it  was  held 
that  the  appointment  of  a  receiver  could  not 
be  sustained  where  it  was  made  under  a 
motion  giving  no  notice  of  such  relief,  and 
no  proof  had  been  adduced  as  to  the  propriety 
of  the  appointment. 

7.  Werborn  t;.  Kahn,  93  Ala.  201,  9  So. 
729  [distinguishing  Moritz  v.  Miller,  87  Ala. 
31,  6  So.  269,  which  was  on  appeal  to  the 
supreme  court  from  an  order  of  the  lower 
court  not  preceded  by  an  order  of  the 
register]. 

8.  In  re  Stonebridge,  13  N.  Y.  Suppl.  770, 

where,  in  an  action  for  sequestration  of  the 
property  of  a  corporation  after  return  of  exe- 
cution unsatisfied,  a  receiver  was  appointed 
temporarily,  without  the  notice  to  the  at- 
torney-general required  by  Laws  (1883),  c. 
378,  §  8,  to  be  given  of  all  motions  or  other 
applications  in  any  action  for  the  dissolution 
of  a  corporation  or  a  distribution  of  its  as- 
sets ;  but  by  the  final  judgment  in  the  action, 
notice  of  the  application  for  which  was  duly 
served  on  the  attorney-general,  the  same  re- 
ceiver was  continued  as  the  permanent  re- 
ceiver, and  it  was  held  that  this  appoint- 
ment, legally  made,  vested  the  appointee  with 
all  the  rights  of  his  pfiice,  although  the  ap- 
pointment during  the  pendency  of  the  action 
was  illegal  and  void. 

9.  Consent  to  appointment  see  supra,  III, 
A,  3. 

10.  Longstafr  v.  Hurd,  66  Conn.  350,  34 
Atl.  91  (under  a  statute  providing  that  on 
an  application  of  a  partner  for  the  appoint- 
ment of  a  receiver  for  the  firm,  the  court 
"  shall  forthwith  appoint  a  day  for  the  hear- 
ing upon  the  same,  and  shall  make  such  order 
relative  to  notice  of  such  application  and 
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be  affected  are  in  court  and  appear  and  resist  the  application; "  or  acquiesce  in 
the  appointment  by  failure  to  move  for  the  receiver's  discharge/^  or  where  the 
application  is  made  in  open  court,  the  parties  being  present  in  person  or  by  coun- 
sel, and  no  objection  is  then,  interposed,^^  and  such  appearance  waives  not  only 
the  notice  but  any  irregularities  therein  or  in  the  service  thereof. 

d.  Showing  of  Cause  Foi-  Dispensing  With  Notice.  In  every  case  where  the 
court  is  asked  to  deprive  defendant  of  the  possession  of  his  property  without 
a  hearing,  or  an  opportunity  to  oppose  the  application,  the  particular  facts  and 
circumstances  which  render  such  a  summary  proceeding  proper  should  be  set 
forth  in  the  bill  or  petition  on  which  such  application  is  founded,^^  or  by  affidavits 
in  support  of  the  application.^^  And  in  this  connection  it  is  not  sufficient  to 
allege  a  mere  conclusion  that  the  appointment  is  necessary,  but  the  facts  which 
show  such  emergency  as  justifies  the  appointment  without  notice  should  be 
alleged  positively.^ ^' 


hearing  to  the  other  partners  as  may  be 
deemed  proper;  said  hearing  to  be  at  least 
six  days  from  the  service  of  such  order  of 
notice " )  ;  Murphy  v.  Fidelity  Mut.  F.  Ins. 
Co.,  69  Nebr.  489,  95  N.  W.  1022;  Vieth  v. 
Ress,  60  Nebr.  52,  82  N.  W.  116;  Farmers', 
etc..  Bank  v.  German  Nat.  Bank,  59  Nebr. 
229,  80  N.  W.  820. 

The  president  of  a  corporation  may  waive 
notice  of  an  application  for  the  appointment 
of  a  receiver  of  the  corporation.  Davis  V. 
Edwards,  41  Wash.  480,  84  Pac.  22. 

Joining  in  application. —  On  an  application 
for  a  receiver  of  a  corporation,  if  the  cor- 
poration answers  and  joins  in  the  application,, 
notice  to  it  is  not  necessary.  In  re  Eckhardt 
Mfg.  Co.,  114  La.  119,  38  So.  78. 

Waiver  and  estoppel  generally  see  infra, 
III,  J,  2. 

11.  Haas  V.  Chicago  Bldg.  Soc,  89  111. 
498;  Farmers',  etc..  Bank  v.  German  Nat. 
Bank,  59  Nebr.  229,  80  N.  W.  820;  Trough- 
ber  V.  Akin,  109  Tenn.  451,  73  S.  W.  118; 
McLean  Lafayette  Bank,  16  Fed.  Cas.  No. 
8,887,  3  McLean  503.  See  also  Consolidated 
Barb  Wire  Co.  v.  Stevenson,  71  Kan.  64,  79 
Pac.  1085  (as  to  appointment  after  judg- 
ment, execution  and  nulla  bona  return,  under 
statute)  ;  Atty.-Gen.  v.  Guardian  Mut.  L. 
Ins.  Co.,  77  N.  Y.  272. 

12.  Nutter  v.  Brown,  58  W.  Va.  237,  52 
S.  E.  88,  1  L.  R.  A.  N.  S.  1083. 

Appearance  before  appointment  of  a  suc- 
eessor  upon  the  resignation  of  a  receiver 
cures  want  of  notice.  Pipy  v.  Pedwater 
Lumber  Co.,  (Tex.  Civ.  App.  1907)  106  S.  W. 
474. 

Fraudulent  concealment  of  service  of  no- 
tice by  an  agent  of  a  corporation  authorized 
to  receive  such  service,  by  reason  of  which 
concealment  the  corporation  fails  to  resist 
the  application,  will  justify  the  court  in  re- 
opening the  case  and  hearing  the  corporation 
on  a  motion  to  vacate  the  order,  if  after  the 
appointment  the  corporation  has  not  been 
guilty  of  such  delay  as  to  estop  it,  in  which 
latter  event  the  court  will  not  interfere. 
Allen  V.  Dallas,  etc.,  P.  Co.,  1  Fed.  Cas.  No. 
221,  3  Woods  316. 

13.  Kimbrough  v.  J.  K.  Orr  Shoe  Co.,  98 
Ga.  537,  25  S.  E.  576. 

14.  Pobertson  v.  Ostrom,  1  Nebr.  (Unoff.) 
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200,  95  N.  W.  469 ;  Allen  v.  Cooley,  53  S.  C. 
414,  31  S.  E.  6.34. 

15.  Florence  Bank  v.  U.  S.  Savings,  etc., 
Co.,  104  Ala.  297,  16  So.  110;  Continental 
Clay,  etc.,  Co.  v.  Bryson,  168  Ind.  485,  81 
N.  E.  210  (holding  that  a  complaint  aver- 
ring that  a  corporation  was  insolvent,  that 
its  president  was  a  non-resident  of  the  state, 
and  that  if  he  were  permitted  to  turn  the 
assets  into  cash  or  available  securities  he 
would,  in  all  probability,  take  the  same  out- 
side the  jurisdiction  of  the  court,  and  that 
plaintiff  believes  that  he  would  not  dispose 
of  the  assets  to  the  best  advantage  of  the 
minority  stock-holders,  and  that  the  corpo- 
ration was  threatening  to  sell  the  property 
of  the  corporation  over  the  protest  and  ob- 
jection of  plaintiff,  was  not  sufficient  to  au- 
thorize the  appointment  of  a  receiver  with- 
out notice,  since  there  were  np  facts  alleged 
showing  that  irreparable  injury  or  any  loss 
of  property  would  have  resulted  if  notice 
had  been  given) ;  Larsen  v.  Winder,  14  Wash. 
109,  44  Pac.  123,  53  Am.  St.  Rep.  864;  Bal- 
timore Bargain  House  v.  St.  Clair,  (W,  Va. 
1906)  52  S.  E.  660. 

16.  Jacksonville  Ferry  Co.  v.  Stockton,  40 
Fla.  141,  23  So.  557;  Larson  v.  West,  110 
111.  App.  150;  Baltimore  Bargain  House  v. 
Clair,  (W.  Va.  1906)  52  S.  E.  660.  Some- 
times it  is  expressly  provided  by  statute 
that  the  cause  for  appointment  without  no- 
tice shall  be  shown  by  affidavit.  Winchester 
Electric  Light  Co.  v.  Gordon,  143  Ind.  681, 
42  N.  E.  914. 

17.  Alabama. — ^Gilreath  v.  Union  Bank, 
etc.,  Co.,  121  Ala.  204,  25  So.  581;  Florence 
Bank  v.  U.  S.  Savings,  etc.,  Co.,  104  Ala. 
297,  16  So.  110  (holding  that  a  complaint 
which  alleges  that  the  appointment  of  a  re- 
ceiver is  necessary  "  to  prevent  irreparable 
injury  and  total  destruction  of  an  insolvent's 
assets,"  Avithout  alleging  the  facts  constitut- 
ing the  necessity  for  an  immediate  appoint- 
ment, is  insufficient)  ;  Thompson  V.  Tower 
Mfg.  Co.,  87  Ala.  733,  6  So.  928;  Moritz 
V.  Miller,  87  Ala.  331,  6  So.  269. 

Florida. —  Jacksonville  Ferry  Co.  v.  Stock- 
ton, 40  Fla.  14L  23  So.  557;  Fricker  v. 
Peters,  etc.,  Co.,  21  Fla.  254,  holding  that  it 
is  no  ground  for  the  appointment  of  a  re- 
ceiver, pending  suit,  that  plaintiff  "greatly 
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E.  Hearing  and  Determination  —  l.  Hearing  by  Court.  Upon  applica- 
tion for  the  appointment  of  a  receiver  in  equity  there  is  a  hearing  in  equity; 
the  application  is  heard  by  the  court,  and  where  the  same  power  is  conferred 
upon  the  courts  by  the  code,  to  be  exercised  for  the  same  purposes  and  in  the 
same  emergencies  as  in  the  courts  of  equity  before  the  adoption  of  the  code,  the 
formation  of  issues  and  the  intervention  of  juries  for  their  trial,  at  least  in  cases 
of  interlocutory  applications  for  such  appointments,  are  not  contemplated.^^ 
But  under  a  code  provision  that  upon  the  trial  of  an  issue  of  fact  by  a  referee 
his  report  stands  as  the  decision  of  the  court,  the  referee's  report  in  such  a  case 
finding  that  a  receiver  should  be  appointed  is  final  until  reversed  and  cannot 
be  reversed  by  a  Judge  at  special  term  who  has  no  alternative  but  to  appoint  a 
receiver.^^ 

2.  Open  and  Close.  On  a  motion  for  the  appointment  of  a  receiver  by  plain- 
tiff, he  is  entitled  to  open  and  close  under  the  provision  of  a  rule  that  the  actor 
or  party  submitting  any  motion  or  special  matter  shall  begin  and  close.'^  But 
where  the  opposing  party  is  called  on  to  show  cause  it  has  been  held  that  he  is 
entitled  to  open  and  conclude. 


fears  if  the  defendants  are  permitted  to  re- 
main in  possession  of  said  property  .  .  . 
tliat  the  same  will  be  disposed  of  so  as  to 
be  placed  beyond  the  reach  of  your  orators, 
and  their  debt  will  be  wholly  lost." 

Illinois. —  Larson  v.  West,  110  111.  App. 
150;  English  V.  People,  90  111.  App.  54. 

Indiana. —  Henderson  v.  Eeynolds,  168  Ind. 
522,  81  K  E.  494,  11  L.  R.  A.  N.  S.  960; 
Sullivan  Electric  Light,  etc.,  Co.  v.  Blue, 
142  Ind.  407,  41  K  E.  805;  Wabash  R.  Co. 
V.  Dykeman,  133  Ind.  56,  32  N.  E.  823. 

Iowa. —  French  v.  Gifford,  30  Iowa  148, 
where  it  was  held  insufficient  to  aver,  in  an 
application  for  the  appointment  of  a  receiver 
for  a  corporation,  that  the  petitioner  verily 
believes  that,  if  notice  of  the  application  be 
given  to  the  corporation  and  its  officers,  the 
books,  records,  and  papers  of  the  company 
will  be  falsified  or  concealed,  so  that  frauds 
committed  by  the  officers  cannot  be  ascer- 
tained. 

Maryland. —  Blondheim  v.  Moore,  11  Md. 
365,  holding  that  a  bill  charging  positively 
that  defendants  are  indebted  to  the  complain- 
ant, but  alleging,  merely  upon  information, 
a  belief  of  facts  tending  to  show  a  fraudu- 
lent conveyance  of  defendants'  property,  and, 
also  upon  information,  a  belief  that  defend- 
ants are  liable  to  remove  their  property  for 
bhe  purpose  of  hindering,  delaying,  and  de- 
frauding their  creditors,  is  held  to  be  in- 
sufficient. 

ISfew  York. —  Verplanck  v.  Mercantile  Ins. 
Co.,  2  Paige  438. 

Wisconsin. —  Davelaar  v.  Blue  Mound  Inv. 
Co.,  110  Wis.  470,  86  K  W.  185,  holding 
that  under  a  statute  providing  for  the  ap- 
pointment of  a  receiver  at  the  instance  of  a 
judfrment  creditor  with  an  execution  un- 
satisfied, in  a  proceeding  to  sequestrate  the 
stock  and  property  of  the  corporation,  alle- 
gations that  defendant  corporation  was  in- 
debted to  various  persons,  and  that  it  had 
equitable  interests  which  could  not  be 
reached  by  execution,  and  that  other  cred- 
itors threatened  to  begin  actions,  were  not 
sufficient  to  justify  the  appointment  of  a 


receiver  without  notice  to  defendant  of  the 
application  therefor. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  57. 

Reason  for  delay. —  Henderson  r.  Rey- 
nolds, 168  Ind.  522,  81  N.  E.  494,  11  L.  R.  A. 
N.  S.  960,  holding  that  an  affidavit,  in  an 
application  for  a  receiver  for  a  crop  of  mint, 
alleging  the  necessity  for  harvesting  and 
distilling  it  without  delay,  does  not  show  any 
excuse  for  not  giving  defendant  notice  of  the 
application,  where  no  reason  is  assigned  why 
the  application  was  not  made  earlier. 

18.  See  supra,  III,  B,  1. 
Appointment  a  judicial  act  see  infra,  III, 

F,  3,  a. 

19.  Bitting  v.  Ten  Eyck,  85  Ind.  357. 
By  chancellor  on  appeal  from  register. —  In 

Alabama,  by  statute,  the  register  was  given 
power  to  appoint  a  receiver  in  vacation, 
upon  notice  or  good  reason  shown  for  omit- 
ting notice,  and  an  appeal  to  the  chancellor 
provided,  and  it  is  held  that  on  such  appeal 
from  an  order  of  appointment  the  chan- 
cellor's jurisdiction  is  not  merely  appellate, 
but  the  matter  comes  before  him  as  on  an 
original  petition,  and  his  action  thereon  is 
precisely  as  if  it  were  taken  on  the  original 
application.  Etowah  Min.  Co.  v.  Wills  Val- 
ley Min.,  etc.,  Co.,  106  Ala.  492,  17  So.  522; 
Werborn  v.  Kahn,  93  Ala.  201,  9  So.  729; 
Heard  v.  Murray,  93  Ala.  127,  9  So.  514. 

Appointment  by  executive  officers  see 
supra,  I,  note  2. 

Selection  as  function  of  court  see  infra, 
III,  F,  3, 

20.  Durant  v.  Pierson,  12  K  Y.  Suppl. 
145,  19  N.  Y.  Civ.  Proc.  203. 

21.  Allen  v.  Coolev,  53  S.  C.  414,  31  S.  E. 
634. 

22.  Boyce  v.  Burchard,  21  Ga.  74,  where, 
upon  the  coming  on  of  a  motion  for  an  in- 
junction and  a  receiver,  the  court  gi-anted 
the  injunction  and  passed  an  order  that  the 
motion  for  the  appointment  of  a  receiver 
be  suspended  for  a  reasonable  time  to  allow 
an  opportunity  to  defendant  to  make  answer 
and  sliow  why  it  should  not  be  granted, 
and  it  was  held  that  if  the  import  of  this 
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3.  Scope  of  Inquiry  and  Relief  —  a.  In  General.  The  court  will  not  con- 
sider or  determine  questions  not  directly  connected  with  the  immediate  object 
-of  the  application/*  and  a  sound  rule  which  ought  to  be  observed  on  such  pre- 
liminary hearings  is  that  the  court  should  determine  whether  it  is  probable  that 
on  the  final  hearing  of  the  case  the  allegations  of  the  bill  will  be  made  good  by 
competent  proof,  and  whether  the  character  and  situation  of  the  property  is 
;such  that  it  ought  to  be  taken  into  judicial  custody  in  the  meantime,  for  the 
purpose  of  preserving  the  rights  of  all  parties  in  interest. Other  relief  not 
within  any  of  the  issues  in  the  cause  should  not  be  ordered,^®  and  where  the  juris- 
diction in  the  particular  matter  \z  statutory,  the  court  cannot  administer  relief 
beyond  the  statutory  Umitations  on  its  jurisdiction.^^ 


order  was  that  the  receiver  would  be  ap- 
pointed unless  defendant  should  show  cause 
by  answer  against  the  appointment,  then 
the  lower  court  was  right  in  giving  the  open- 
ing and  conclusion  to  defendant;  that  the 
:above  order  was  susceptible  of  this  import  and 
that  the  appellate  court  would  not  disturb 
that  interpretation  of  the  order  as  given  to 
it  by  the  judge  of  the  lower  court  by  his 
action  in  giving  the  opening  and  conclusion 
"to  defendant. 

On  motions  generally  see  Motions,  28  Cyc. 
15. 

Open  and  close  generally  see  Trial. 

23.  Discretion  of  court  see  supra,  II,  B,  2. 
Sale  of  property  see  infra,  IV,  H,  2. 

24.  Chicago,  etc.,  R.  Co.  v.  Kenney,  159 
Ind.  72,  62  N.  E.  26  (holding  that  on  an 
application  by  creditors  of  a  railroad  com'- 
pany  for  the  appointment  of  a  receiver,  it 
was  not  error  to  refuse  to  postpone  the  hear- 
ing of  the  application  to  enable  defendant  to 
obtain  evidence  against  certain  claims,  on 
the  tender  of  a  bond  to  secure  their  payment, 
which  bond  was  not  large  enough  to  cover  all 
claims  set  out  in  the  complaint  as  this  was 
matter  not  connected  directly  with  the  ap- 
pointment of  the  receiver  and  the  validity 
of  the  claims  was  open  to  full  investigation 
on  the  final  trial)  ;  Higgins  v.  Bailey,  4  Rob. 
(N.  Y.)  613  (holding  that  on  a  motion  for 

-the  appointment  of  a  receiver  of  partnership 
property,  the  court  will  not  undertake  to 
determine  what  is  partnership  property  as 
between  the  partners  and  third  persons,  the 
proper  course  to  determine  whether  any  par- 
ticular property  is  partnership  property  or 
not  being  by  an  action  either  against  or  in 
favor  of  the  receiver).  But  in  Gregory  v. 
Oregory,  1  Sweeny  (N.  Y.)  613,  it  was  held 
that  an  order  for  a  receiver  of  partnership 
property  should  not  specifically  cover  prop- 
erty the  ownership  of  which  by  the  partner- 
ship is  denied  and  not  proved. 

In  foreclosure  proceedings  see  Mortgages. 
■27  Cyc.  1629  text  and  note  36. 

25.  Kelley  v.  Boettcher,  89  Fed.  125.  See 
also  supra,  II,  B,  7,  a,  b;  II,  B,  10,  a,  b. 

26.  Wayne  Pike  Co.  v.  Hammons,  129  Ind. 
368,  27  N.  E.  487,  holdings  that  where  a 
suit  is  brought  against  a  corporation  and  its 
officers  by  a  stock-holder  merely  for  the  pur- 
pose of  obtaining  an  accounting  and  the  ap- 
pointment of  a  receiver,  it  is  error  to  decree 
that  the  corporate  property  be  sold  and  the 
proceeds  divided  among  the  stock-holders.  So 
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in  Headly  v.  Ocean  City  Imp.  Assoc.,  (N.  J. 
Ch.  1887)  10  Atl.  471,  it  is  held  that  on  an 
application,  under  the  corporation  act,  for 
an  injunction  and  receiver  for  an  insolvent 
corporation,  the  corporation  cannot  be  pro- 
ceeded against  for  violation  of  the  statute  in 
impairing  the  value  of  its  stock. 

General  distribution  of  corporate  property. 
—  Where  a  corporation  which  was  no  longer 
a  going  concern  filed  a  bill  for  a  receiver 
and  the  distribution  of  a  specific  fund  among 
its  stock-holders,  it  was  held  that  the  court 
will  consider  this  fund  only,  and  will  not 
settle  all  accounts  between  the  corporation 
and  its  stock-holders;  and  if  a  stock-holder 
desires  a  general  distribution  of  all  the  prop- 
erty, he  must  seek  relief  by  an  original  bill, 
or  an  original  bill  in  the  nature  of  a  cross 
bill.  Pacific  R.  Co.  v.  Cutting,  27  Fed.  638. 
But  in  a  suit  for  the  appointment  of  a  re- 
ceiver to  enforce  a  contract  of  the  corpora- 
tion, that  a  judgment  against  it  might  be 
collected,  the  appointment  of  a  general  re- 
ceiver with  power  to  receive  the  assets  and 
enforce  any  rights  of  the  corporation,  etc., 
and  limiting  the  time  in  which  all  creditors 
should  present  their  claims  to  the  receiver 
and  giving  such  creditors  the  right  to  be 
parties,  is  held  to  be  proper  to  the  end  that 
full  and  complete  justice  might  be  done  be- 
tween the  corporation  and  its  shareholders 
on  the  one  hand  and  all  of  its  creditors  upon 
the  other,  all  of  whom  were  represented  by 
the  parties  to  the  suit,  inasmuch  as  equity 
never  does  anything  by  halves;  and  the  gen- 
eral claim  for  relief  was  sufficient  to  justify 
the  provision  in  the  decree  looking  to  the 
final  distribution  of  whatever  might  be 
realized  from  the  insolvent  estate.  Barber 
V.  International  Co.,  73  Conn.  587,  48  Atl. 
758. 

27.  Clark  v.  Banner,  etc..  Printing  Co.,  50 
Wis.  416,  7  N.  W.  309,  where  it  is  held  that 
a  statute  authorizing  the  court  to  sequester 
property  and  appoint  a  receiver  to  compel  an 
insolvent  corporation  to  account  having 
undertaken  specifically  to  provide  what  may 
be  done  by  the  court  in  such  a  proceeding, 
limits  the  power  to  those  acts ;  that  the  court 
has  no  jurisdiction  to  add  to  its  order  ap- 
pointing a  receiver  an  injunctional  order 
against  another  company,  inade  a  defendant 
as  claiming  certain  property  and  rights  by 
assignment  from  the  insolvent  company,  re- 
straining it  from  publishing  a  newspaper 
under  the  same  name  or  title  as  that  pre- 
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b.  Merits  of  Cause.  In  dealing  with  interlocutory  applications  the  court 
will  confine  itself  strictly  to  the  immediate  object  sought  and  as  far  as  possible 
abstain  from  prejudging  the  question  in  the  cause.^^  It  will  not  consider  or 
pass  upon  the  merits  of  the  case  and  the  rights  of  the  parties,^^  except  as  furnishing 
the  grounds  for  the  order,  for  the  security  of  the  property  until  the  rights  of 
the  parties  can  be  ascertained,^^  or  further  than  may  be  necessary  to  ascertain 
that  probabihty  of  ultimate  success  which  the  apphcant  is  required  to  show^  in 
order  to  justify  a  resort  to  the  remedy. 

4.  Pleading,  Affidavits,  and  Other  Evidence  —  a.  In  General.  Ordinarily 
the  evidence  on  a  motion  for  the  appointment  of  a  receiver  consists  of  the  sworn 
pleadings  of  the  parties,  and  such  affidavits  or  depositions  as  may,  within  the 
rules  of  practice,  be  offered  on  either  side.^^    As  in  other  cases  in  which  affidavits 


viously  employed  by  the  insolvent  company; 
and  that  in  such  a  proceeding  the  power  con- 
ferred by  the  statute  upon  the  court  in  re- 
spect to  any  person  to  whom  it  is  alleged  that 
any  transfer  of  property  of  the  insolvent  cor- 
poration has  been  made,  is  to  compel  such 
person  "  to  testify  in  relation  thereto  "  which 
does  not  justify  the  injunctional  order. 

28.  Skinners'  Co.  v.  Irish  Soc,  1  Myl.  &  C. 
161,  13  Eng.  Ch.  161,  40  Eng.  Reprint  338. 

29.  Georgia. —  Bigbee  v.  Summerour,  101 
Ga.  201,  28  S.  E.  642. 

Indiana. —  Bitting  v.  Ten  Eyck,  85  Ind.  357. 

Maryland. —  Everett  v.  Avery,  19  Md.  136 
(holding  that  in  a  proceeding  under  a  statu- 
tory provision  to  secure  priority  for  claims 
for  work  and  labor  questions  of  priority 
as  between  parties  claiming  liens  under 
the  statute  and  one  claiming  a  mortgage 
lien  set  forth  in  an  answer  to  the  pro- 
ceedings, do  not  properly  arise  under  a 
motion  to  dissolve  an  injunction  and  for  the 
appointment  of  a  receiver  for  -the  estate  of 
the  employer)  ;  Williamson  v.  Wilson,  1 
Bland  418. 

'New  TorJc. — Putnam  v.  Henderson,  49  N.  Yi 
App.  Div.  361,  63  N.  Y.  Suppl.  250;  Ross  v. 
Vernam,  6  N.  Y.  App.  Div.  246,  39  N.  Y. 
Suppl.  1031;  Thalmann  v.  Hoffman  House, 
27  Misc.  140,  58  N.  Y.  Suppl.  227  (suit  by 
stock-holder  against  directors  and  corpora- 
tion charging  mismanagement,  etc.,  and  at- 
tacking election  of  directors  which  is  sought 
to  be  set  aside)  ;  Brown  v.  Northrup,  15  Abb. 
Pr.  N.  S.  333;  Conro  v.  Gray,  4  How.  Pr. 
166. 

North  Carolina. — .  Forsaith  Mach.  Co.  v. 
Hope  Mills  Lumber  Co.,  109  N.  C.  576,  13 
S.  E.  869;  Rheinstein  v.  Bixby,  92  N.  C.  307. 

Tennessee. —  Downing  v.  Dunlap  Coal,  etc., 
R.  Co.,  93  Tenn.  221,  24  S.  W.  122,  where 
such  adjudication  was  held  improper. 

West  Virginia. —  Spies  v.  Butts,  59  W.  Va. 
385,  53  S.  E.  897. 

United  States. —  Kelley  v.  Boettcher,  89 
Fed.  125;  Kerp  v.  Michigan,  etc.,  R.  Co.,  14 
Fed.  Cas.  No.  7,727. 

England. — Davis  v.  Marlborough,  1  Swanst. 
74,  36  Eng.  Reprint  303,  2  Swanst.  113,  146, 
36  Eng.  Reprint  555,  2  Wils.  Ch.  130,  37 
Eng.  Reprint  258. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  63. 

Under  the  insolvency  laws  in  Minnesota 
the  court  on  hearing  a  petition  should  pro- 
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ceed  on  the  merits.  Prouty  v.  HailoweU,  53 
Minn.  488,  55  N.  W.  623. 

Effect  of  order  of  appointment  see  infra, 
IV,  A. 

30.  Rheinstein  v.  Bixby,  92  N.  C.  307; 
Dobson  V.  Simonton,  78  N.  C.  63;  Skinners' 
Co.  V.  Irish  Soc,  1  Mvl.  &  C.  161,  13  Eng. 
Ch.  161,  40  Eng.  Reprint  338,  holding  that 
the  court  will  not  go  out  of  its  way  in  order 
to  give  plaintiff  an  opportunity  of  obtaining, 
previous  to  the  hearing,  the  opinion  of  the 
court  upon  the  subject-matter  of  the  suit; 
and  will  express  its  opinion  only  so  far  as 
is  necessary  to  show  the  grounds  on  which 
the  interlocutory  application  is  disposed  of. 

31.  See  supra,  II,  B,  7,  a,  b;  II,  B,  10, 
a,  b. 

Right  under  lease.— In  a  suit  to  foreclose 
a  lien  for  rent  the  appointment  of  a  receiver 
to  take  possession  of  the  leasehold  premises, 
and  to  collect  and  receive  the  rents  and 
profits  pending  the  suit,  must  be  determined 
from  the  lease.  Mavor  v.  Northern  Trust 
Co.,  93  111.  App.  314,  315,  where  the  lease 
was  held  in  legal  effect  to  contain  a  specific 
pledge  of  the  rents  by  the  lessee  to  the  lessor 
as  security  for  all  moneys  to  become  due 
under  the  lease  under  a  provision  "  that  the 
lessors  shall  have  a  first  and  valid  lien, 
which  is  hereby  given  them,  upon  the  rights 
and  interests  of  the  lessee,  under  this  lease, 
to  secure  the  payment  of  any  and  all  moneys 
at  any  time  to  become  due,"  etc. 

32.  Etowah  Min.  Co.  v.  Wells  Valley  Min., 
etc.,  Co.,  106  Ala.  492,  17  So.  522  (holding 
that  on  the  hearing  of  an  application  for  the 
appointment  of  a  receiver  the  chancellor  may 
receive  affidavits  on  behalf  of  both  parties 
and  admit  any  competent  evidence  material 
to  the  issue)  ;  Bitting  v.  Ten  Eyck,  85  Ind. 
357. 

Oral  evidence.- — It  is  discretionary  with  the 
court  whether  or  not  oral  evidence  will  be 
heard  on  a  motion  for  a  receiver,  and  it  is 
only  in  exceptional  cases  that  it  should  be 
done.  State  r.  Egan,  62  Minn.  280.  64  N.  W. 
813.  See  also  Boyce  r.  Burchard,  21  Ga.  74, 
where  the  appellate  court  refused  to  disturb 
the  discretion  of  the  lower  court  in  refusing 
to  hear  oral  evidence. 

Where  the  case  was  not  tried  on  the  pe- 
tition and  answer,  but  there  was  a  regular 
hearing,  the  parties  introducing  their  Avit- 
nesses,  and  tlieir  oral  testimony  was  taken 
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are  taken  for  use  in  a  pending  cause,  affidavits  for  use  on  an  application  for  the 
appointment  of  a  receiver  should  be  entitled  in  the  cause. 

b.  Affidavits  in  General.  Regularly  an  application  for  a  receiver  is  founded 
upon  affidavits  or  a  sworn  bill.^*  Such  affidavits  may  be  read  on  the  motion  in 
support  thereof  and  in  support  of  the  case  made  by  the  complainant's  pleading,^^ 
and  while  it  has  been  said  that  where  an  application  for  a  receiver  is  made  after 
answer,  plaintiff  can  rely  only  upon  the  admissions  in  the  answer/^  as  the  obj  ect 
of  the  court  is  to  be  informed  of  the  true  circumstances  of  the  case  there  seems 
to  be  no  reason  why  affidavits  should  not  be  considered  in  connection  with  the 
answer.^^  But  it  is  held  that  affidavits  on  behalf  of  the  applicant  on  such  motion 
may  not  be  received  to  enlarge  the  case  made  by  the  bill,  but  only  in  support  of  it,^^ 


in  court,  it  was  held  that  the  allegations 
in  the  petition  will  not  be  considered  as  evi- 
dence to  support  plaintiffs'  case.  Dallas  City 
Nat.  Bank  v.  Dunham,  (Tex.  Civ.  App.  1898) 
44  S.  W.  605. 

In  insolvency  proceedings  under  the  stat- 
ute in  Minnesota,  the  rule  of  the  district 
court  relative  to  hearing  orders  to  show  cause 
on  affidavits  only  has  no  application  on  a 
petition  for  the  appointment  of  a  receiver, 
and  the  court,  on  hearing  such  a  petition, 
should  proceed  on  the  merits,  receiving  such 
evidence  as  may  be  pertinent,  unless  from  the 
admissions  of  the  parties  at  the  hearing 
the  court  is  as  fully  informed  of  the  facts 
as  it  would  be  if  oral  or  documentary  evi- 
dence is  admitted.  Prouty  v.  Hallowell,  53 
Minn.  488,  55  N.  W.  623. 

On  appeal  —  In  general. —  On  an  appeal  in 
equity  to  the  supreme  court  of  the  United 
States,  no  new  evidence  can  be  introduced, 
and  even  if  that  court  would  in  any  case 
appoint  a  receiver  in  a  cause  pending  there 
on  appeal,  the  hearing  must  be  upon  the 
pleadings  and  proof  below.  Pacific  E,.  Co.  v. 
Ketchum,  95  U.  S.  1,  24  L.  ed.  347. 

On  appeal  to  the  chancellor  from  an  order 
of  appointment  made  by  the  register,  under 
a  statute  in  Alabama  giving  to  the  register 
the  power  to  appoint  receivers  in  vacation, 
upon  notice  or  good  reason  shown  for  omit- 
ting notice,  and  providing  an  appeal  to  the 
chancellor  from  such  order  of  appointment, 
the  hearing  is  de  novo  and  affidavits  may  be 
read.  Etowah  Min.  Co.  v.  Wills  Valley  Min., 
etc.,  Co.,  106  Ala.  492,  17  So.  522;  Werborn 
V.  Kahn,  93  Ala.  201,  9  So.  729;  Heard  V. 
Murray,  93  Ala.  127,  9  So.  514. 

Original  pleading  and  application  taken 
together. — Where  the  original  pleading  shows 
the  facts  making  the  appointment  of  a  re- 
ceiver necessary,  and  is  properly  verified  but 
contains  no  prayer  for  a  receiver,  on  an  un- 
verified application  the  original  pleading  and 
subsequent  application  may  be  taken  together. 
Farmers',  etc.,  Bank  v.  German  Nat.  Bank, 
59  Nebr.  229,  80  N.  W.  820. 

Verification  without  subscription. —  The 
verification  of  a  bill  is  sufficient  without 
subscription  of  the  affiant  to  the  affidavit. 
'Culver  V.  Guver,  129  Ala.  602,  29  So. 
779. 

The  affidavit  of  the  attorney  for  plaintiff 
in  the  petition  to  the  effect  that  he  knows 
the  recitals  of  fact  in  the  petition  to  be  true, 
is  a  sufficient  verification,  under  a  statute 
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requiring  such  petition  to  be  verified  by  the 
petitioner  or  supported  by  other  satisfac- 
tory proof.  Boston  Mercantile  Co.  v.  Ould- 
Carter  Co.,  123  Ga.  458,  51  S.  E.  466. 

33.  Whitley  v.  Berry,  105  Ga.  251,  31 
S.  E.  171,  affidavit  excluded  because  not  en- 
titled and  not  shown  to  have  been  taken  for 
use  as  evidence  in  the  causco 

Entitling  affidavits  generally  see  Affi- 
davits, 2  Cyc.  18. 

34.  See  supra,  III,  B,  1. 

Additional  affidavits. — Allowing  or  refus- 
ing additional  affidavits  after  argument  on 
a  motion  for  the  appointment  of  a  receiver 
has  commenced  (Levenson  v.  Elson,  88  N.  C. 
182),  or  refusing  to  hear  more  affidavits  not 
presented  at  the  proper  time,  after  giving 
the  parties  ample  opportunity  to  present  affi- 
davits, is  discretionary  with  the  court  hear- 
ing the  application  (Farmers'  Nat.  Bank  y. 
Backus,  64  Minn.  43,  66  N".  W.  5 ) . 

35.  Rankin  v.  Rothschild,  78  Mich.  10,  43 
N.  W.  1077  (in  opposition  to  an  answer  before 
the  time  for  replying  has  expired)  ;  Connor  v. 
Allen,  Harr.  (Mich.)  371;  Spies  v.  Butts,  59 
W.  Va.  385,  53  S.  E.  897. 

36.  See  Keller  v.  Young,  1  Lane.  Bar  (Pa.) 
Nov.  27,  1869. 

Where  one  defendant  only  of  two  material 
defendants  had  answered,  plaintiff  was  per- 
mitted to  read  his  affidavit  in  support  of  the 
application,  and  the  answer  which  had  come  in 
was  treated  as  an  affidavit.  Kershaw  v. 
Mathews,  1  Russ.  361,  46  Eng.  Ch.  322,  38 
Eng.  Reprint  140. 

Motion  not  heard  before  answer. —  Where 
a  notice  for  a  hearing  of  a  motion  for  a  re- 
ceiver on  a  particular  day  was  given,  but  be- 
fore the  motion  was  heard  the  answer  came  in. 
Lord  Eldon  permitted  plaintiff's  affidavits  to 
be  read,  and  regarded  the  answer  as  a  counter 
affidavit.  Goodman  v.  Whitcomb,  1  Jac.  &  W. 
589,  37  Eng.  Reprint  492. 

37.  Ladd  v.  Harvey,  21  N.  H.  514,  hold- 
ing that  this  is  particularly  so  v/here  the 
respondent  has  produced  affidavits  on  his  side, 
and  where  he  has  not  objected  to  the  character 
of  the  evidence. 

38.  Hayes  v.  Heyer,  4  Sandf.  Ch.  (N.  Y.) 
485;  Webb  v.  Allen,  15  Tex.  Civ.  App  605,  40 
S.  W.  342;  Dawson  v.  Yates,  1  Beav.  301,  2 
Jur.  960,  17  Eng.  Ch.  301,  48  Eng.  Reprint 
956,  holding  that  where  facts,  not  founded  on 
allegations  in  the  bill,  are  introduced  into 
affidavits  in  support  of  an  application  for  a 
receiver,  the  court  will  disregard  them,  and  a 
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and  regularly  should  be  served  on  the  opposing  party.^^  The  sworn  answer  of 
defendant  may  be  read  as  an  affidavit  in  opposition  to  the  motion  for  a  receiver/^ 
and  on  application  before  answer  the  court  may  hear  defendant  by  affidavit. 

5.  Sufficiency  of  Showing  —  a.  In  General.  The  burden  is  on  the  applicant 
to  show  a  proper  case  for  the  appointment  of  a  receiver  and  the  necessity  there- 
for/2  and  such  an  order  should  be  made  only  when  the  court  can  point  to  specific 
allegations,  sustained  by  credible  evidence. The  affidavit  of  the  party  alone 
to  the  bill  may  be  a  sufficient  verification  of  the  facts  to  authorize  the  appoint- 
ment of  a  receiver  on  an  interlocutory  apphcation,  where  the  allegations  are 
not  denied/^  and  it  is  not  necessary  on  apphcations  for  ancillary  rehef  that  the 


defendant  acts  properly  in  not  answering 
them. 

Grounds  shown  by  motion. —  The  grounds 
for  the  appointment  of  a  receiver  need  not  be 
incorporated  into  the  pleadings,  but  it  is 
enough  if  the  pleadings  disclose  a  case  of  the 
class  in  which  receivers  may  be  appointed,  and 
the  special  reasons  therefor  may  be  set  out 
on  a  motion.  Hottenstein  v.  Conrad,  9  Kan. 
435 ;  Commercial,  etc.,  Bank  v.  Corbett,  6  Fed. 
Cas.  No.  3,057,  5  Sawy.  172.  See  also  Elwood 
v.  Greenleaf  First  Nat.  Bank,  41  Kan.  475, 
21  Pac.  673. 

39.  Brundage  r.  Home  Sav.,  etc.,  Assoc., 
11  Wash.  277,  39  Pac.  666.  See  also  Hunger- 
ford  V.  Cushing,  8  Wis.  320. 

Filed  with  bill. —  In  Brundred  i:.  Paterson 
Mach.  Co.,  4  N.  J.  Eq.  294,  it  is  held  that 
affidavits  filed  by  the  complainants  after  they 
have  filed  their  bill  for  an  injunction  and 
the  appointment  of  receivers  of  a  corporation 
are  .not  proper  to  be  read  on  the  hearing  of 
the  motion,  complainant  having  had  the 
opportunity  to  subjoin  such  affidavits  to  the 
bill. 

It  is  discretionary  with  the  court  below  to 
refuse  to  hear  further  affidavits  of  which 
the  opposing  party  has  had  no  notice.  Boyce 
i\  Burchard,  21  Ga.  74. 

40.  Eankin  Pvothschild,  78  Mich.  10,  43 
N.  W.  1077. 

41.  Kean  v.  Colt,  5  N.  J.  Eq.  365. 

New  matter  and  rebuttal. —  Where,  on  ap- 
plication for  receiver,  defendant  meets  plain- 
tiffs' allegations  by  counter  affidavits,  it  is 
competent  for  plaintiffs  to  support  their 
original  affidavits  by  others  to  the  same 
effect  and  in  reply  to  those  offered  by  de- 
fendants, and  this  is  held  to  be  consistent 
with  the  practice  under  the  code.  Young- 
V.  Rollins,  '85  N.  C.  485.  So  it  is  proper  to 
permit  affidavits  to  be  read  on  the  hearing 
of  a  motion  for  a  receiver  to  meet  matters  set 
up  in  evidence  in  defendant's  answer.  Ran- 
kin r.  Rothschild,  78  Mich.  10,  43  N.  W.  1077 ; 
Sobernheimer  v.  Wheeler,  45  N.  J.  Eq.  614, 
18  Atl.  234,  holding  that  the  strict  rule  would 
seem  to  be  that  defendant  'Cannot  set  up 
new  matter  in  his  answer  or  affidavits,  and 
rely  upon  it  on  the  motion ;  that  the  rule 
is  seldom  strictly  enforced,  tlie  desire  of  the 
court  being  to  avoid,  as  far  as  possible,  mak- 
ing a  decision  upon  a  part  only  of  tlie  facts, 
and  hence  it  is  a  common  practice  to  allow  de- 
fendant to  rely  on  new  matter ;  but  such 
practice  would  lead  to  injustice,  unless  the 
complainant  be  permitted  in  turn  to  reply  to 


such  new  matter,  and  the  latter  need  not  be 
taken  on  notice  in  the  absence  of  special  order. 

42.  Gregory  v.  Gregory,  1  Sweeny  (N.  Y. ) 
613  (upon  denial  that  particular  property  is 
partnership  property)  ;  Brookshire  -y.  Farm- 
ers' Alliance  Exch.,  73  S.  C.  131,  52  S.  E.  867  ; 
Davis  -y.  Reaves,  2  Lea  (Tenn.)  649;  Ryder 
V.  Bateman,  93  Fed.  16. 

But  after  judgment  against  a  corporation 
in  a  proceeding  by  the  state  which  creates  a 
condition  under  which  the  statute  author- 
izes, if  it  does  not  require,  the  appointm.ent 
of  a  receiver,  the  court  may  take  judicial 
notice  of  the  facts  exhibited  in  the  main  case 
and  of  the  judgment  therein.  Waters-Pierce 
Oil  Co.  V.  State,  (Tex.  Civ.  App.  1907)  105 
S.  W.  851. 

43.  Young  f.  Rutan,  69  HI.  App.  513; 
Horn  V.  Bohn,  96  Md.  8,  53  Atl.  576; 
Mitchell  ^.  McCullough,  12  Ohio  Cir.  Ct.  763, 
4  Ohio  Cir.  Dec.  471;  Roberts  v.  Washington 
Nat.  Bank,  9  Wash.  12,  37  Pac.  26,  holding 
that  where  on  an  application  for  the  receiver 
of  notes  claimed  by  petitioner,  and  alleged  to 
be  fraudulently  held  by  defendant,  the  proofs 
of  the  fraud  were  entirely  hearsay,  and  the 
fraud  was  denied  by  the  uncontradicted  tes- 
timony of  one  having  personal  knowledge  of 
the  circumstances,  and  there  is  no  proof  of 
defendant's  insolvency,  a  receiver  should  not 
be  appointed. 

Resolution  of  board  of  directors  as  to 
necessity. —  Under  a  statute  providing  for 
the  appointment  of  a  receiver  of  a  corpora- 
tion at  the  instance  of  a  creditor  "  when  the 
board  of  directors  .  .  .  shall  have  de- 
clared by  resolution  that  the  corporation  is 
unable  to  meet  its  obligations  .  .  .  and 
that  a  receiver  is  necessary,"  etc.,  such  resolu- 
tion is  evidence  of  the  necessity  of  the  ap- 
pointment. Saxon  V.  Southwestern  Brick, 
etc.,  Mfg.  Co.,  113  La.  637,  37  So.  540. 

An  appointment  in  obedience  to  the  man- 
date of  the  court  of  last  resort  requires  no 
evidence  to  support  it.  Farmers',  etc..  Bank 
V.  German  Nat.  Bank,  59  Nebr.  229,  80 
N.  W.  820. 

Admissions  of  the  parties  in  open  court 

may  be  sufficient  to  sustain  an  api^ointment 
under  proper  allegations.  Boston  Jnv.  Co.  r. 
Pacific  Short-Line  Bridge  Co.,  104  Iowa  311, 
73  N.  W.  839. 

Consent  see  supra,  III,  A,  3. 

Other  remedies  see  supra,  II,  B,  4. 

Probable  cause  see  supra,  II,  B.  7,  b. 

44.  Culver  r.  Guyor.  129  Ala.  602.  29  So. 
779  (appointment  without  notice)  ;  Jones  r. 
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proof  should  be  as  full  and  complete  as  if  the  trial  were  upon  the  main  issues.^ 
But  a  receiver  will  not  be  appointed  on  a  preliminary  hearing  where  all  the  grounds 
of  the  application  are  fully  met  by  affidavit/^  although  the  appointment  may 


Dougherty,  10  Ga.  273 ;  Krohn  v.  Weinberger, 
47  W.  Va.  127,  34  S.  E.  746.  Compare  INew 
Castle,  etc.,  R.  Go.'s  Appeal,  3  Walk.  (Pa.) 
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45.  Pearce  v.  Elwell.  116  N.  C.  595,  21 
S.  E.  305. 

Technical  objections  to  evidence  on  pre- 
liminary motions  are  not  regarded.  Fisher 
V.  Concord  R.  Co.,  50  N.  H.  200. 

Evidence  taken  in  anotner  cause  in  which 
all  of  the  defendants  are  parties  in  interest, 
and  nearly  all  parties  of  record,  may  be  con- 
sidered on  such  preliminary  motion,  the  evi- 
dence being  free  from  the  defects  of  ex  parte 
testimony,  very  nearly  the  whole  of  it  con- 
sisting of  the  testimony  of  defendants  and 
their  associates,  and  the  whole  of  it  having 
been  taken  with  full  examination  or  cross- 
examination  by  their  own  counsel  upon  ample 
conference  and  deliberation.  Fisher  v.  Con- 
cord R.  Co.,  50  N.  H.  200. 

Probable  cause  —  interlocutory  and  final 
order  distinguished. —  Greater  discretion  is 
allowed  to  the  court  when  the  application  is 
for  an  interlocutory  order  of  appointment 
than  where  the  appointment  is  upon  final 
hearing.  Probable  cause  would  be  sufficient 
ground  for  the  appointment  during  the  suit' 
while  satisfactory  proof  of  right  would  be 
required  to  justify  an  appointment  upon  final 
hearing.  It  is  in  consequence  of  this  greater 
discretion  reposed  in  the  judge  with  reference 
to  interlocutory  proceedings  that  under  the 
ordinary  rule  of  procedure  no  appeal  is  al- 
lowed from  such  order,  and  although  by 
statute  an  appeal  is  granted  in  such  cases 
this  right  does  not  in  any  manner  modify  the 
discretionary  power  of  the  judge  to  pass  such 
order  upon  probable  cause.  Clark  f.  Walter 
T.  Bradley  Coal,  etc.,  Co.,  6  App.  Cas.  (D.  C.) 
437. 

Principal  relief  —  suit  against  corporation. 

—  Davis  V.  U.  S.  Electric  Power,  etc.,  Co.,  77 
Md.  35,  25  Atl.  982,  where  the  evidence  of 
alleged  fraudulent  conduct,  in  a  suit  by  stock- 
holders for  the  appointment  of  a  receiver, 
consisted  of  certain  declarations  of  persons 
who  denied  having  made  them,  and  it  was  held 
that  the  charges  were  not  sustained  and  the 
bill  was  dismissed.  In  Rainey  v.  Freeport 
Smokeless  Coal,  etc.,  Co.,  58  W.  Va.  424,  52 
S.  E.  528,  it  was  held  that  under  the  code 
provision  there,  under  a  bill  by  a  stock-holder 
as  creditor  for  a  receiver  to  administer  the 
assets  of  a  corporation,  on  cause  shown  the 
receiver  should  be  appointed,  but  that  he 
should  be  discharged  and  the  bill  dismissed 
unless  the  allegations  of  the  bill  are  supported 
by  the  evidence.  But  see  Downing  v.  Dunlap 
Coal,  etc.,  Co.,  93  Tenn.  221,  24  S.  W.  122, 
swpra,  II,  B,  8,  c,  note  33;  and  Waterbury 
r.  Merchants'  Union  Express  Co.,  50  Barb. 
(N.  Y.)  157,  swpra,  II,  B,  7,  b,  note  5. 

46.  Weber  v.  Wallerstein,  111  N.  Y.  App. 
Div.  700,  97  N.  Y.  Suppl.  852  (holding  that 
the  statement  of  a  cause  of  action  alone  does 
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not  warrant  the  appointment  of  a  receiver 
pending  the  action,  and  something  beyond  the 
mere  unsupported  statement  of  plaintiff,  made 
on  information  and  belief  in  the  general  alle- 
gations of  the  complaint,  should  appear  to 
warrant  the  appointment,  where  the  allega- 
tions are  explicitly  denied)  ;  Patterson  v. 
McCunn,  46  How.  Pr.  (N.  Y.)  182  (especially 
where  other  relief  exists  for  the  full  protec- 
tion of  the  estate)  ;  Henn  v.  Walsh,  2  Edw. 
(N.  Y.)  129  (where  the  affidavit  on  behalf  of 
complainant  was  not  positive  and  was  met 
by  defendants'  positive  a.ndavit)  ;  Whitehouse 
V.  Point  Defiance,  etc.,  R.  R.  Co.,  9  Wash. 
558,  38  Pac.  152  (in  the  absence  of  evidence 
rebutting  denials  by  affidavit  before  answer). 

Insufficient  showing. —  The  court  properly 
refused  to  appoint  a  receiver,  on  the  coming 
in  of  the  ansAver,  and  on  affidavits  filed  by  the 
complainant  in  support  of  the  bill  and  by  de- 
fendant in  support  of  his  answer,  where  it 
appeared  that  all  the  equity  of  the  bill  was 
successfully  avoided  by  the  answer,  and  the 
affidavits  filed  by  the  complainant  gave  very 
feeble  support  to  his  bill,  while  the  affidavits 
filed  by  defendant  strongly  corroborated  his 
answer.  Rhodes  v.  Lee,  32  Ga.  470.  So  in 
Pottsville  Lumber,  etc.,  Co.  t;.  Kopitzsch 
Soap  Co.,  13  Pa.  Co.  Ct.  139,  complainants 
prayed  the  appointment  of  a  receiver  for  de- 
fendant corporation,  on  the  ground  that  it 
was  insolvent,  and  that  there  was  a  combina- 
tion of  its  officers  and  certain  of  its  creditors 
to  prevent  complainants  from  collecting  their 
claims.  The  bill  was  sworn  to,  and  there  was 
an  affidavit  that  affiant  believed  that  a  number 
of  judgments  against  the  corporation  were 
without  consideration.  No  particular  judg- 
ments were  named,  and  no  particular  fact 
upon  which  the  belief  was  based  was  alleged. 
Defendant,  in  its  answer,  denied  the  material 
allegations  of  the  bill,  and  showed  that  all 
the  judgments  against  it  were  obtained  by 
adverse  proceedings  in  court,  except  two,  and 
averred  that  it  was  seeking  relief  from  the 
latter.  The  answer  was  supported  by  three 
affidavits.  It  was  held  that  no  necessity  for 
the  appointment  of  a  receiver  was  shown. 

General  denial. — Affidavits  denying  all  the 
equities  of  a  complaint  do  not  "amount  to  a 
'prima  facie  case  in  favor  of  defendants,  on 
the  hearing  of  an  application  for  a  temporary 
receiver  based  on  the  complaint,  where  they 
are  not  full  and  responsive  to  all  its  material 
allegations,  or  do  not  contain  more  than  a 
general  denial.  Cameron  v.  Groveland  Imp. 
Co.,  20  Wash.  169,  54  Pac.  1128,  72  Am.  St. 
Rep.  26. 

Corporations  —  refusal  to  try  questions  on 
conflicting  affidavits. —  Upon  an  application 
for  a  receiver  of  a  corporation,  where  all  the 
charges  upon  which  the  application  is  predi- 
cated are  fully  met  and  denied  by  affidavits 
on  behalf  of  defendant,  the  court  has  refused 
to  try  the  question  on  affidRvit,  postponinp"  it 
until  a  hearing  on  the  evidence.    Jacobus  v» 
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be  made  notwithstanding  there  is  some  conflict  in  the  evidence  presented  by  the 
opposing  parties. 

b.  Equities  of  Bill  Met  by  Answer.  It  is  a  well-estabHshed  rule  that  plaintiff, 
the  equities  of  whose  bill  have  been  fully  met  and  denied,  is  not  entitled  to  the 
appointment  of  a  receiver,  unless  he  overcomes  the  denials  in  such  answer  by 
further  proof  in  support  of  his  bill.^^    In  other  words,  where  the  equities  of  plain- 


American  Mineral  Water  Mach.  Co.,  67  N.  Y. 
App.  Div.  615,  73  N.  Y.  Suppl.  289  (holding 
that  the  appointment  of  a  receiver  and  an 
injunction  'pendente  lite  were  properly  re- 
fused on  affidavits,  where  the  facts  were  in 
dispute,  and  an  opportunity  given  to  have 
them  determined  at  the  special  term  after 
trial  was  declined)  ;  Downing  v.  Dunlap  Coal, 
etc.,  Co.,  93  Tenn.  221,  24  S.  W.  122;  Brady  v. 
Bay  State  Gas  Co.,  106  Fed.  584;  Taylor  v. 
Cuban  Land,  etc.,  Co.,  106  Fed.  437. 

47.  Wilcoxon  Mfg.  Co.  v.  Atkinson,  78  Ga. 
338  (refusal  to  disturb  discretion  of  lower 
court )  ;  Mmocks  v.  Cape  Fear  Shingle  Co., 
110  N".  C.  230,  14  S.  E.  684  (refusal  to  dis- 
turb action  of  lower  court)  ;  Stith  v.  Jones, 
101  N.  C.  360,  8  S.  E.  151  (holding  that 
where  it  may  be  inferred  from  the  affidavits 
that  there  is  danger  of  loss  of  the  profits  of 
the  property  claimed  by  the  executrix  as  her 
own,  a  receiver  will  be  appointed  at  the 
instance  of  her  co-executor,  although  the 
proofs  of  the  facts  on  which  the  exercise  of 
judicial  interference  depends  are  conflicting) ; 
Frazier  v.  Brewer,  52  W.  Va.  306,  43  S.  E. 
110  (where  on  the  bill,  answer,  affidavits,  and 
exhibits  the  facts  are  strongly  in  favor  of 
plaintiff's  equity).   See  also  infra,  III,  I,  2,  b. 

Denial  of  insolvency. —  Where  plaintiff 
averred  the  insolvency  of  defendants,  which 
was  denied,  but  defendants  averred  that  they 
have  suspended  payment,  it  was  held  that 
such  suspension  by  defendants,  private 
bankers,  puts  in  jeopardy  the  safety  of  the 
property  for  the  recovery  of  which  the  action 
was  brought;  that  if  the  suspension  con- 
tinues (there  being  nothing  averred  to  the 
contrary  but  that  it  may),  it  is  quite  likely 
to  lead  to  consequences  injurious  to  plain- 
tiff's rights,  in  the  event  that  it  be  adjudged 
that  she  is  entitled  to  the  property,  and  that 
a  receiver  should  be  appointed.  Brown  v. 
Northrup,  15  Abb.  Pr.  N.  S.  (N.  Y.)  333. 
Compare  Livingston  v.  State  Bank,  26  Barb. 
(N.  Y.)  304,  5  Abb.  Pr.  338. 

As  to  defendants  not  denying  allegations. 
— ^A  complaint  on  an  application  for  re- 
ceivers alleged  that  defendant  debtor  and 
other  defendants  named,  all  of  whom  were  in- 
solvent, had  combined  to  defraud  plaintiff  out 
of  his  claims  against  the  debtor.  None  of  the 
defendants  except  the  debtor  denied  these 
allegations.  His  answer  was  used  as  an 
affidavit  and  the  motion  was  supported  by 
surrounding  circumstances  which  threw  sus- 
picion on  the  transaction,  as  well  as  by  the 
complaint  and  affidavit  on  behalf  of  the  ap- 
plicant, and  it  was  held  that  a  receiver  was 
properly  appointed  for  the  debtor  and  there- 
fore should  have  been  appointed  for  the  other 
defendants  also.  Pearce  v.  Elwell,  116  N.  C. 
595,  21  S.  E.  305. 


48.  California. —  Williamson  v.  Monroe,  3 
Cal.  383. 

Georgia. —  Rhodes  v.  Lee,  32  Ga.  470. 
Idaho. —  Sweeny  v.  Mayhew,  6  Ida.  455,  56 
Pac.  85. 

Maryland. — ^McKaig  v.  James,  66  Md.  583, 
8  Atl.  663  (holding  that  when  the  hearing  is 
on  petition  and  answer,  all  statements  in  the 
answer  must  be  regarded  as  true  if  they  are 
susceptible  of  proof  by  legitimate  evidence)  ; 
Furlong  v.  Edwards,  3  Md.  99;  Thompsen  v. 
Diffenderfer,  1  Md.  Ch.  489  (holding  that 
the  rule  that  the  answer,  when  responsive  to 
the  averments  of  the  bill,  shall  be  taken  as 
true,  unless  discredited  by  two  witnesses,  etc., 
is  not  subject  to  a  modification  that  defend- 
ant should  be  required  to  make  proof  of  aver- 
ments in  the  answer  because  such  proof  is 
within  his  reach  and  is  inaccessible  to  com- 
plainant ) . 

Mississippi. —  Simmons  v.  Henderson, 
Freem.  493. 

New  YorJc. —  Buchanan  v.  Comstock,  57 
Barb.  568;  Waterbury  v.  Merchants'  Union 
Express  Co.,  50  Barb.  157  (where  in  an  ac- 
tion for  the  dissolution  of  a  joint  stock  cor- 
poration the  supporting  affidavits  are  required 
to  show  conclusively  the  certainty  of  plain- 
tiff's ultimate  success)  ;  Rochester  v.  Bronson, 
41  How.  Pr.  78;  Henn  v.  Walsh,  2  Edw. 
129. 

Pennsylvania. —  Crombie  v.  Order  of  Solon, 
157  Pa.  St.  588,  27  Atl.  710;  Pottsville 
Lumber,  etc.,  Co.  V.  Kopitzsch  Soap  Co.,  13 
Pa.  Co.  Ct.  139. 

South  Carolina.— "De  Walt  v.  Kinard,  19 
S,  C.  286. 

Texas. —  San  Antonio,  etc.,  R.  Co.  v.  Davis, 
(Civ.  App.  1895)  30  S.  W.  693,  holding  that 
while  if  the  answer  contains  an  absolute  de- 
nial of  insolvency,  or  of  indebtedness  to  peti- 
tioner, further  hearing  must  be  had  before  the 
application  can  be  granted,  but  allegations 
that  defendant  has  enough  outstanding  assets 
to  pay  his  debts,  and  that  petitioner  has  been 
fully  paid  by  bonds,  are  insufficient,  when  the 
complaint  avers  that  interest  is  due  on  such 
bonds,  without  any  provision  for  payment. 

West  Virginia. —  Wilson  V.  Maddox,  46  W. 
Va.  641,  33  S.  E.  775. 

United  States.— Ford  v.  Taylor,  137  Fed. 
149  (holding  that  under  the  amendment  to 
equity  rule  41,  an  answer  under  oatli  may  be 
used  as  an  affidavit  on  a  motion  for  the  ap- 
pointment of  a  receiver,  or  on  a  motion 
to  discharge  a  receiver  apointed  c.v  parir: 
and  Avhere  the  bill  does  not  waive  ansAvor 
under  oath,  such  answer,  which  distinctly 
denies  the  material  allegations  of  the  bill, 
not  only  makes  an  issue,  but  proves  it  to  the 
extent  that  to  overthrow  it  will  require  the 
evidence  of  two  witnesses,  or  of  one  witness 
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tiff's  bill  have  been  fully  met  and  denied  by  a  sworn  answer  on  behalf  of  defendant, 
the  court  has  no  discretion,  and  its  appointment  of  a  receiver  in  such  case  is 
unauthorized.*^  And  so  where  the  receiver  is  appointed  before  answer,  if  the 
equities  of  the  bill  are  fully  met  and  denied  by  the  sworn  answer  the  order  should 
be  discharged  on  defendant's  motion.^^  On  the  other  hand,  it  is  held  that  a  sworn 
answer  is  not  conclusive  so  as  to  prevent  absolutely  the  appointment  of  a  receiver ; 
that  the  rule  that  plaintiff  is  never  entitled  to  a  receiver  when  the  equities  of 
the  case  are  fully  and  fairly  denied  by  sworn  answer  is  true  when  the  motion 
for  a  receiver  is  heard  on  bill  and  answer  only,  but  when  there  is  other  evidence 
besides  the  bill  to  support  the  application,  the  court  will  consider  whether  the 
evidence  adduced  in  support  of  the  bill  does  not  overcome  the  denials  of  the 
answer,  and  if  they  do,  the  receiver  will  be  appointed,  notwithstanding  the  denials 
of  the  answer.^^ 

e.  Affidavit  or  Verifleation  Upon  Information  and  Belief.  A  bill  verified 
upon  information  and  belief  is  held  to  afford  no  evidence  upon  which  alone  to 
predicate  an  order  appointing  a  receiver, or  when  met  by  positive  denials  in 


and  circumstances  equivalent  to  a  second)  ; 
Clark  V.  National  Linseed  Oil  Co.,  105  Fed. 
787,  45  C.  C.  A.  53. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  61. 
See  also  supra,  11,  B,  8,  b. 

Denial  of  indebtedness  by  one  partner. — 
Where  an  action  was  brought  on  behalf  of 
one  firm  out  of  a  large  number  of  creditors  of 
an  insolvent  firm,  not  only  against  the  gen- 
eral partners  of  the  firm  indebted,  but  also 
against  a  special  partner  who  denied  his ' 
indebtedness,  it  was  held  that  an  application 
for  an  injunction  and  the  appointment  of  a 
receiver  must  be  denied.  La  Chaise  v.  Lord, 
1  Abb.  Pr.   (N.  Y.)   213,  10  How.  Pr.  46L 

Effect  of  replication. — An  answer  to  a  judg- 
ment creditor's  bill,  used  in  opposition  to  a 
motion  for  the  appointment  of  a  receiver  be- 
fore the  time  for  replying  has  expired,  can 
only  be  treated  as  an  affidavit.  Rankin  v. 
Rothschild,  78  Mich.  10,  43  N.  W.  1077.  In 
Spies  V.  Butts,  59  W.  Va.  385,  53  S.  E.  897, 
it  is  held  that  under  the  code  in  that  state 
an  answer,  even  when  sworn  to,  is  not  taken 
as  proof,  and  a  general  replication  to  the 
answer  puts  defendant  on  proof  of  the  allega- 
tions thereof. 

Although  the  bill  waives  an  answer  under 
oath  a  sworn  answer  may  be  considered  as 
an  affidavit,  the  same  as  the  bill,  on  a  applica- 
tion for  a  receiver. .  Ryder  v.  Bateman,  93 
Fed.  16. 

No  knowledge  or  information  sufficient  to 
form  belief. —  In  an  action  to  sequester  the 
property  of  a  corporation  and  for  a  receiver, 
an  answer  that  defendant  has  no  knowl- 
edge or  information  sufficient  to  form  a  belief 
as  to  the  entry  of  a  judgment  against  it  and 
the  return  of  an  execution  thereon  unsatisfied 
is  held  to  be  frivolous,  since  the  judgment  and 
execution  should  be  peculiarly  within  the 
knowledge  of  defendant's  officers,  and  are 
matters  of  public  record,  open  to  public  in- 
spection, and  such  want  of  knowledge  and 
information  arises  from  -unwillingness  to 
learn  the  facts.  Morgan  v.  Quo  Vadis  Amuse- 
ment Co.,  45  Misc.  (N.  Y.)  130,  91  N.  Y. 
Suppl.  882. 

49.  Sweeny  v.  Mahew,  6  Ida.  455,  56  Pac. 
85    (reviewed  on  certiorari)  ;   Buchanan  v. 
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Comstock,  57  Barb.  (N.  Y.)  568;  Crombie  v.. 
Order  of  Solon,  157  Pa.  St.  588,  27  Atl.  710; 
Wilson  V.  Maddox,  46  W.  Va.  641,  33  S.  E. 
775.    See  also  the  other  cases  cited  in  the 
last  preceding  note. 

50.  See  infra.  111,  I,  1. 

51.  Barron  v.  Meyers,  140  Mich.  431,  103 
N".  W.  842,  construing  a  chancery  rule,  and 
holding  that  the  force' of  the  answer  is  to  be 
determined  by  the  court  having  the  applica- 
tion. See  also  Cohen  v.  Meyers,  42  Ga.  46.  In 
Loder  v.  New  York,  etc.,  R.  Co.,  4  Hun 
(N.  Y.)  22,  in  an  action  under  the  statute 
by  a  judgment  creditor  against  a  corporation 
for  a  receiver  and  sequestration  of  the  cor- 
porate property,  upon  a  sworn  answer  alleg- 
ing that  the  judgment  was  procured  by  fraud, 
the  court  granted  time  for  defendant  to  pro- 
ceed in  the  suit  in  which  the  judgment  was 
rendered  for  proper  relief  and  upon  defend- 
ant's failure  to  take  advantage  of  the 
opportunity  it  was  held,  over  its  contention 
that  its  sworn  answer  was  sufficient  to  defeat 
a  motion  for  a  receiver,  that  the  court  was 
authorized  to  infer  that  the  defense  was  with- 
out merit. 

52.  Allen  v.  Dallas,  etc.,  R.  Co.,  1  Fed. 
Cas.  No.  221,  3  Wood  316.  See  also  the 
cases  cited  supra,  111,  E,  5,  a. 

53.  Alabama. — Smith-Dimmick  Lumber  Co. 
V.  Teague,  119  Ala.  385,  24  So.  4  (holding,  on 
an  application  without  notice,   that  a  bill 

"  sworn  to  "  as  being  true  to  the  best  of  affiant's 
knowledge  and  belief"  is  not  sufficiently 
verified)  ;  Burgess  v.  Martin,  111  Ala.  656,  20 
S^.  .^06  (where  the  allegations  of  the  bill  were 
sworn  to  by  the  person  named  "  as  true  to  the 
best  of  his  knowledge,  information  and  be- 
lief," and  it  was  held  that  when  the  averment 
is  positive  the  verification  should*  be  so,  and 
when  upon  information  and  belief  the  verifi- 
cation should  embrace  both  the  facts  that 
affiant  has  been  informed  and  believes  them 
to  be  true,  either  in  terms  or  by  affirming 
positively  that  the  facts  alleged  in  the  bill 
are  true  as  therein  stated). 

Illinois. —  Siegmund  v.  Ascher,  37  111.  App. 
122. 

Indiana. —  Henderson  v.  Reynolds,  168  Ind. 
522,  81  N.  E.  494,  11  L.  R.  A.  N.  S.  960. 
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an  answer  or  affidavits;  but  the  objection  is  not  material  when  the  answer 
is  in  and  itself  states  facts  sufficient  to  warrant  the  appointment.^^ 

6.  Findings. It  has  been  held  that  under  a  bill  for  a  receiver,  the  court 
should  make  findings  of  fact  to  support  its  decree  appointing  a  receiver,"  and 
where  in  a  statutory  proceeding  the  statute  permits  an  application  to  be  made 
to  a  judge  of  a  court  and  requires  a  finding  by  him  that  the  apphcation  for  the 
appointment  of  a  receiver  is  just  and  reasonable,  the  making  of  the  appointment 
will  not  be  taken  as  equivalent  to  such  finding  especially  as  the  statute  so  enlarges 
powers  of  receivers  as  to  move  the  court  to  a  strict  construction  of  its  provisions. 


3Iontana. —  Benepe-Owenhouse  Co,  v.  Schei- 
degger,  32  Mont.  424,  80  Pac.  1024,  where  the 
appointment  is  sought  on  the  complaint 
alone. 

North  Dakota. —  Grandin  v.  La  Bar,  2 
K  D.  206,  50  N.  W.  151. 

See  42  Cent,  Dig.  tit,  "  Receivers,"  §  64. 
An   af&davit   by   complainant's  attorney, 

upon  information  and  belief,  made  in  support 
of  an  application  for  a  receiver,  is  not 
sufficient.  Davis  v.  Reaves,  2  Lea  (Tenn.) 
649. 

Probability  of  right  to  ultimate  relief  see 

supra,  II,  B,  7,  b. 

54.  Briarfield  Iron  Works  Co.  v.  Foster, 
54  Ala.  622;  Clark  v.  National  Linseed  Oil 
Co.,  105  Fed.  787,  45  C.  C.  A.  53,  bill  verified 
on  information  and  belief  met  by  positively 
verified  answer  denying  the  material  allega- 
tions of  the  bill. 

Neither  petition  nor  answer  positively 
verified. —  In  New  South  Bldg.,  etc..  Assoc.  v. 
Willingham,  93  Ga.  218,  18  S.  E.  435,  in  a 
suit  against  a  building  and  loan  association 
and  others,  upon  the  hearing  of  an  application 
for  a  receiver  upon  the  petition,  demurrer  of 
the  building  and  loan  association  and  answers 
of  other  defendants,  neither  the  petition  nor 
the  answer  being  verified  in  positive  terms, 
and  no  other  evidence  being  ofi^ered  to 
establish  the  facts  alleged  in  the  petition,  it 
was  held  error  to  appoint  a  receiver  as 
against  the  rights  and  over  the  objection  of 
the  building  and  loan  association. 

Undenied  allegation  —  In  general. —  Good- 
year V.  Betts,  7  How.  Pr.  (N.  Y.)  187,  where 
it  was  said  that  in  an  action  in  which  plaintiff 
seeks  to  reach  the  property  of  a  debtor  in  the 
hands  of  a  third  person,  to  whom  it  had  been 
assigned,  an  allegation,  on  information  and 
belief  only,  that  the  assignee  was  not  the 
owner  of  property  or  effects  of  any  description 
sufficient  to  pay  his  debts  and  liabilities,  if 
undenied,  will  be  sufficient  to  show  that  the 
property  was  in  danger  and  require  the  ap- 
pointment of  a  receiver,  but  it  being  satis- 
factorily shown  by  affidavits  that  plaintiff 
was  mistaken  in  respect  to  the  pecuniary 
condition  of  the  assignee,  it  was  held  that 
there  was  no  ground  for  disturbing  his 
possession. 

Matters  loithin  hnoioledge  of  opposite  party. 
—  Under  a  statutory  provision  that  a  receiver 
may  be  appointed  on  the  application  of  a 
party  who  establishes  an  apparent  right  to 
or  interest  in  the  property,  a  verified  com- 
plaint, although  on  information  and  belief, 
is  sufficient  where  the  matters  so  alleged  were 


within  the  knowledge  of  defendant,  and  were 
not  met  either  by  answer  or  affidavits. 
Holland  Trust  Co.  v.  Consolidated  Gas,  etc., 
Co.,  85  Hun  (N,  Y.)  454,  32  N.  Y.  Suppl.  830, 
So  under  a  statute  which  made  it  the  duty  of 
the  attorney-general,  whenever  an  incorpo- 
rated bank  was  insolvent,  to  apply  for  a  re- 
ceiver of  its  property,  it  was  held  that  the 
information  verified  by  the  attorney  setting 
forth  that  a  bank  had  stopped  payment,  that 
a  large  amount  of  its  bills  were  notoriously  in 
circulation,  and  that  it  was  reputed  to  be 
insolvent;  and  accompanied  by  the  further 
statement  of  the  attorney-general,  under 
oath,  that  he  believed  the  bank  was  insolvent, 
was  sufficient  where  there  was  no  denial  by 
the  corporation  of  the  facts  stated  in  the 
information.  Atty.-Gen.  v.  Columbia  Bank,  1 
Paige  (N.  Y.)  510. 

Official  report  of  bank  contradicting  allega- 
tion of  insolvency. —  In  Livingston  v.  New 
York  Bank,  26  Barb.  (N.  Y.)  304,  5  Abb.  Pr. 
338,  it  was  held  that  an  affidavit  on  informa- 
tion and  belief  that  a  bank  was  insolvent  was 
not  sufficient  to'  authorize  the  appointment  of 
a  receiver,  especially  where  the  affidavit  is  in 
direct  contradiction  to  the  official  report  of 
the  bank  made  under  oath  and  published  by 
express  direction  of  law,  such  report  being 
entitled  to  at  least  as  much  weight  as  the 
unknown  and  unsworn  information  of  the 
party. 

55.  Connale  v.  Sedgwick,  2  Barb,  (N.  Y.) 
210. 

56.  In  equity  generally  see  Equity.  16 
Cyc.  476. 

57.  Jones  v.  Weir,  213  Pa.  St.  135,  62  Atl. 
643,  holding  that  the  failure  to  make  such 
findings  is  a  disregard  of  the  equity  rules, 
and  if  the  court,  on  appeal  from  the  decree, 
should  consider  the  merits  of  the  case  it 
would  be  obliged  to  examine  the  evidence  in 
detail  and  make  findings  of  fact,  thus  assum- 
ing the  duties  of  the  court  of  first  instance. 

58.  Bostwick  v.  Isbell,  41  Conn.  305.  See 
also  Journeay  v.  Brown,  26  N.  J.  L.  111. 
where  under  a  statute  providing  for  the  ap- 
pointment of  receivers  in  supplementary  pro- 
ceedings it  was  held  that  the  order  must  show 
that  the  judge  decided  tho  case  on  what  he 
considered  sufficient  evidouco  to  establish  the 
allegations  in  the  petition. 

Separate  orders  nro  not  required,  one 
recognizing  the  necessity  of  the  appointrncnt 
nnd  the  other  making  the  appointment,  under 
a  statute  providing  for  the  appointment  of  a 
receiver  of  a  corporation  when  tlie  directors 
have  declared  by  resolution  that  the  corpora- 
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But  on  the  other  hand  a  general  finding,  based  upon  the  petition  and  proof, 
that  a  receiver  ought  to  be  appointed,  has  been  held  sufficient  on  proceedings 
to  review  an  order  overruling  a  motion  to  vacate  the  appointment,  the  facts 
alleged  being  sufficient  to  justify  the  appointment,  and  the  failure  to  find  spe- 
cifically the  facts  alleged  being  held  at  most  irregular  and  not  jurisdictional.^^ 

7.  Terms  and  Conditions  —  a.  In  General.  Sometimes  the  court  will  impose 
certain  terms  as  conditions  upon  which  the  order  for  the  appointment  of  a  receiver 
is  granted, or  will  specifically  limit  the  operation  of  the  appointment  so  as  not 
to  work  obvious  injustice  against  the  adverse  party, ®^  or  will  make  the  appoint- 
ment unless  conditions  are  performed  by  the  adverse  party The  appointment 


tion  is  unable  to  meet  its  obligations,  etc., 
but  the  two  orders  must  be  read  together  as 
constituting  one  order.  Oil  City  Iron  Works 
V.  Pelican  Oil,  etc.,  Co.,  115  La.  265,  38  So. 
987. 

Where  a  fact  is  admitted  in  the  answer, 

as  where,  in  the  application  for  a  receiver  of 
a  mutual  fire  insurance  company,  the  com- 
plaint averred  insolvency,  and  the  answer  ad- 
mitted it,  the  court  is  presumed  to  know  such 
fact  and  to  have  acted  upon  it  in  appointing 
a  receiver;  and  it  is  not  necessary  that  a 
finding  of  such  fact  should  appear  in  the 
decree.  Keliance  Lumber  Co.  v.  Brown,  4  Ind. 
App.  92,  30  N.  E.  625. 

59.  Dwelle  v.  Hinde,  18  Ohio  Cir.  Ct.  618, 
8  Ohio  Cir.  Dee.  177,  holding  that  in  such 
case  the  appellate  court  is  bound  to  assume 
that  the  judge  making  the  order  found  the 
facts  to  be  as  alleged. 

In  the  absence  of  a  request  for  special 
findings  on  an  application  for  a  receiver 
"pendente  lite  the  judge  is  presumed  to  have 
found  the  facts  in  accordance  with  the  con- 
tention of  the  party  in  whose  favor  the 
motion  was  decided,  and  need  not  have  found 
the  facts  specially  in  the  absence  of  such  re- 
quest. Whitehead  v.  Hale,  118  N.  C.  601,  24 
S.  E.  360. 

60.  Webb  y.  Van  Zandt,  16  Abb.  Pr.  (N.  Y.) 

314  note,  where  in  an  action  to  foreclose  a 
mechanic's  lien  the  court  granted  the  order 
upon  condition  that  plaintiff  would  discon- 
tinue another  action  which  he  had  brought  for 
the  same  debt. 

General  license  to  sue  receiver. —  In  a  suit 
by  the  trustees  in  a  railroad  mortgage  it  is 
held  proper  to  impose  as  one  of  the  terms  of 
an  order  appointing  a  receiver  that  a  general 
license  should  be  given  to  sue  the  receiver  in 
any  court  of  competent  jurisdiction  for  lia- 
bilities incurred  by  him  in  operating  the  road, 
since  it  is  not  necessary  for  the  accomplish- 
ment of  the  purpose  for  which  receivers  of 
railroads  are  appointed  to  impose  upon  the 
citizen  the  deprivation  of  his  right  to  sue  in 
the  local  state  courts  and  neither  the  rail- 
road company  nor  its  bondholders  have  any 
equity  to  ask  it.  Walker  v.  Green,  60  Kan. 
20,  55  Pac.  281 ;  Dow  v.  Memphis,  etc.,  K.  Co., 
20  Fed.  260. 

Diligent  prosecution  of  suit. —  In  a  suit 
by  the  trustees  in  a  railroad  mortgage  it  is 
held  proper  to  impose  as  one  of  the  terms  of 
an  order  appointing  a  receiver  that  plaintiffs 
should  be  required  to  prosecute  their  suit  to 
final  decree  with  diligence  and  failing  to  do 
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so  the  receiver  should  be  discharged  by  the 
court  of  its  own  motion,  which  clause  is  ad- 
monitory, since  neither  a  railroad  company 
nor  its  mortgage  bondholders  can  rightfully 
ask  a  court  to  operate  a  railroad  merely  be- 
cause it  is  desirable  or  profitable  to  them  to 
have  the  road  operated  by  such  agency,  and 
when  a  bill  is  filed  for  possession  or  a  decree 
of  foreclosure  and  a  receiver  is  appointed  he 
should  not  be  continued  any  longer  than  is 
necessary  for  plaintiff  by  the  exercise  of  dili- 
gence to  obtain  and  execute  a  final  decree. 
Dow  v.  Memphis,  etc.,  R.  Co.,  20  Fed.  260. 

61.  Chappell  v.  Boyd,  56  Ga.  578,  where 
the  judgment  creditor  levied  an  execution  on 
his  debtor's  land  and  the  latter's  wife  claimed 
the  land  but  her  claim  was  decided  adversely 
to  her,  and  upon  another  attempt  to  sell  the 
property  the  creditor  was  met  by  another 
frivolous  claim  by  the  wife's  brother  and  in 
a  suit  setting  up  the  collusive  character  of 
such  claims  it  was  held  that  while  plaintiff 
was  entitled  to  a  receiver,  as  the  claim  by 
the  wife  was  not  decided  and  the  application 
for  the  receiver  was  not  made  until  a  growing 
crop  was  planted,  the  receiver  should  be  in- 
structed to  allow  defendants  a  reasonable  time 
to  gather  the  crop  and  to  use  the  premises  for 
that  purpose. 

62.  Probasco  v.  Probasco,  30  K  J.  Eq. 
108,  holding  that,  on  a  bill  by  a  father  to  set 
aside,  on  account  of  duress,  a  conveyance  to 
his  children  of  all  of  his  property,  by  which 
he  reserved  to  himself  an  annuity  which  had 
not  been  paid,  but  had  been  withheld  by 
defendants  from  the  commencement  of  the 
suit,  and  on  which  he  depended  wholly  for 
support,  the  court  would  order  that,  unless 
the  arrears  of  the  annuity  were  paid,  a  re- 
ceiver would  be  appointed,  the  right  of  the 
complainant  being  uncontradicted. 

Bond  instead  of  receiver. —  The  court  may 
refuse  to  appoint  a  receiver  upon  condition 
that  the  party  enter  into  a  bond  sufficient  to 
afford  the  necessary  protection.  Cordele  Ice 
Co.  V.  Sims,  120  Ga.  428,  48  S.  E.  12.  In 
Frank  v.  Robinson,  96  N.  C.  28,  1  S.  E.  781, 
in  an  action  to  set  aside  a  trust  deed  and  a 
bill  of  sale  of  the  property  by  the  trustee  to 
a  non-resident,  an  order  was  made  appoint- 
ing a  receiver,  unless  the  non-resident  defend- 
ant gave  bonds  to  plaintiffs,  the  court  hold- 
ing that,  where  a  fund  is  under  the  control  of 
the  court,  and  the  result  is  in^  doubt,  such 
control  will  be  retained  to  await  the  deter- 
mination of  the  controversy  on  such  terms  as 
will  be  least  onerous  for  the  one  party  and 
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of  a  receiver  being  not  ordinarily  a  matter  of  strict  right/^  oie  who  calls  upon 
a  court  of  chancery  to  put  forth  its  extraordinary  powers  and  grant  him  such 
purely  equitable  relief  may  with  propriety  be  required  to  submit  to  conditions 
and  do  equity  in  order  to  get  equity/^  although,  on  the  other  hand,  the  appoint- 
ment of  a  receiver  vests  in  the  court  no  absolute  control  over  the  property,  and 
no  general  authority  to  displace  vested  contract  liens. 

b.  Bond  by  Party  Procuring  the  Appointment.  While  the  order  should 
require  the  receiver  to  give  security,  in  the  absence  of  statute  there  is  no  rule 
of  law  which  requires  that  a  bond  shall  be  exacted  from  plaintiff  before  granting 
his  application  for  the  appointment  of  a  receiver. In  some  states,  however, 
there  are  such  express  statutory  provisions  under  which  the  party  procuring 
the  appointment  of  a  receiver  is  required  to  enter  into  a  prescribed  bond  ;  but 


yet  sufficient  for  the  protection  of  the  other. 
See  also  supra,  II,  B,  4,  d;  II,  B,  10,  i. 

63.  See  supra,  II,  B,  2. 

64.  Walker  v.  Green,  60  Kan.  20,  55  Pac. 
281;  Fosdick  v,  Schall,  9'9  U.  S.  235,  25  L. 
ed.  339. 

Receivers  of  railroads  see  Railroads,  33 
Cyc.  612. 

65.  Kneeland  v.  American  L.  &  T.  Co.,  136 
U.  S.  89,  10  S.  Ct.  950,  34  L.  ed.  379.  See 
also  infra,  V,  B,  1,  g,  fli)  . 

Priority  of  liens  and  claims. —  By  way  of 
illustration  of  the  application  of  these  prin- 
ciples, when  a  court  of  chancery  is  asked  by 
railroad  mortgagees  to  appoint  a  receiver 
of  railroad  property,  pending  proceedings  for 
foreclosure,  the  court,  in  the  exercise  of  a 
sound  judicial  discretion,  may,  as  a  condition 
of  issuing  the  necessary  order,  impose  such 
terms  in  reference  to  the  payment  from  the 
Income  during  the  receivership  of  outstanding 
debts  for  labor  and  supplies  as  may,  under 
the  circumstances  of  the  particular  case,  ap- 
pear to  be  reasonable.  Union  Trust  Co.  v. 
Souther,  107  U.  S.  591,  2  S.  Ct.  295,  27  L. 
ed.  488;  Fosdick  v.  Schall,  99  U.  S.  235,  25 
L.  ed.  339;  Farmers'  L.  &  T.  Co.  v.  Kansas 
City,  etc.,  R.  Co.,  53  Fed.  182;  Dow  v. 
Memphis,  etc.,  R.  Co.,  20  Fed.  260.  See  also 
Walker  v.  Green,  60  Kan.  20,  55  Pac.  281. 
But  one  holding  a  mortgage  debt  upon  a 
railroad  has  the  same  right  to  demand  and 
expect  of  the  court  respect  for  his  vested 
and  contracted  priority  as  the  holder  of  a 
mortgage  on  a  farm  or  lot,  and  when  a  court 
appoints  a  receiver  of  railroad  property,  it 
has  no  right  to  make  that  receivership  condi- 
tional on  the  payment  of  other  than  those 
few  unsecured  claims  which,  by  such  rulings 
as  those  last  above  considered,  have  been 
declared  to  have  an  equitable  priority.  Knee- 
land  V.  American  L.  &  T.  Co.,  136  U.  S.  89, 
10  S.  Ct.  950,  34  L.  ed.  379.  See  also  Brown 
V.  New  York,  etc.,  R.  Co.,  19  How.  Pr.  (N.  Y.) 
84.  See  further  as  to  priority  of  liens  against 
railroads.  Railroads,  33  Cyc.  612. 

The  better  practice  is  for  the  judge  or  court 
appointing  a  receiver  to  stipulate  at  the 
time,  and  as  a  condition  of  the  appoint- 
ment, what  debts  and  liabilities  of  a  mort- 
gagor railway  company  shall  be  made  a 
charge  on  the  property,  and  paid  by  the  re- 
ceivers. If  the  mortgagee  is  unwilling  to 
take  a  receiver  on  the  terms  imposed,  the 


foreclosure  can  proceed  without  a  receiver- 
ship. Central  Trust  Co.  v.  St.  Louis,  etc., 
R.  Co.,  41  Fed.  551.  But  if  no  order  is  made 
when  the  receiver  is  appointed  it  may  be 
made  afterward.  Central  Trust  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  supra. 

66.  See  infra,  III,  F.  6,  a. 

67.  De  Walt  v.  Kinard,  19  S.  C.  286. 
Where  receiver  in  effect  attachment. — ^In 

Hughes  V.  Hatchett,  55  Ala.  631,  it  was  said, 
the  court  speaking  generally,  that  the  power 
of  appointing  a  receiver  should  not  be  exer- 
cised so  as  to  give  to  a  creditor,  in  effect, 
and  without  security  against  the  abuse  of  it, 
an  attachment  on  property  as  a  provision  to 
insure  the  payment  of  a  disputed  debt ;  that 
the  statutes  prescribe  certain  securities  that 
must  be  required  before  a  creditor  will  be 
entitled  to  either  an  "  equitable  attachment," 
or  an  attachment  through  a  court  of  law, 
upon  his  debtor's  property;  and  in  analogous 
cases  in  chancery  the  rule  should  be  observed 
that  "  equity  will  follow  the  law."  See  also 
supra,  II,  B,  4. 

In  the  case  of  a  "  dry  receivership,"  or 
one  in  which  the  receiver  may  not  get  any 
fund  to  administer  and  out  of  which  his  com- 
pensation may  come,  it  is  proper  to  compel 
the  complainant  to  put  up  a  bond  to  secure 
the  fees  of  the  receiver.  Lembeck  v.  Jarvis 
Terminal  Cold  Storage  Co.,  68  N.  J.  Eq.  352, 
59  Atl.  565. 

68.  Dreyspring  v.  Loeb,  113  Ala.  263,  21 
So.  73  (holding  that  a  statutory  provision 
that  when  the  application  is  made  to  a  chan- 
cellor, judge,  etc.,  he  must  require  the  com- 
plainant to  enter  into  a  prescribed  bond,  is 
mandatory  and  prohibitory,  failure  to  comply 
with  which  renders  the  appointment  invalid) ; 
Capital  City  Water  Co.  v.  Weatherly.  108 
Ala.  412,  18  So.  841  (which  case  arose  under 
an  earlier  statute  than  that  governing  the 
first  case  above  cited,  and  under  a  provision 
relating  to  appointments  without  notice,  and 
it  was  held  that  the  order  was  invalid  for 
failure  to  comply  with  the  statute  without 
regard  to  whether  defendant  was  in  con- 
tempt and  for  that  reason  was  not  entitled 
to  notice)  ;  Walker  v.  Kersten,  115  111.  App. 
130  (where,  under  a  statute  similar  to  that 
in  Alabama,  failure  to  require  sucli  bond  is 
not  reversible  error  where  the  appointment 
of  a  receiver  is  proper,  the  error  in  that  case 
being  held  harmless). 
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a  provision  requiring  a  bond  for  costs  does  not  create  a  condition  to  the  appoint- 
ment of  a  receiver,  the  penalty  for  the  refusal  to  file  such  bond  being  a  dismissal 
of  the  case,  and  the  fact  that  the  judge  refuses  to  grant  a  motion  to  require  such 
bond  will  not  render  the  appointment  of  a  receiver  in  the  action  invalid  on  appeal 
from  the  order  of  appointment.^^ 

8.  Order  or  Decree  —  a.  In  General.  Mere  formal  errors  or  defects  in 
an  order  appointing  a  receiver  will  not  vitiate  it,  if  it  is  good  in  substance  and 
effect  as  an  appointment  of  a  receiver/^  and  an  inadvertent  error  therein  may 
be  corrected  by  the  judge  making  the  order. An  order  containing  no  direction 
to  defendant  to  deliver  over  his  property  on  oath  or  otherwise  does  not  render 


Bond  given,  although  not  required  by  order. 

—  In  Nebraska,  under  a  statute  requiring  a 
particular  bond  to  be  provided  for  in  the 
order,  a  failure  to  require  such  bond  is 
not  fatal  where  no  objection  is  taken  on  that 
ground  and  a  proper  bond  is  in  fact  given 
and  approved  at  the  same  term  and  before 
the  order  goes  into  effect.  Johnson  v.  Young, 
1  Nebr.  (Unoff.)  28,  95  N.  W.  497. 

Simultaneous  appointment  and  order  for 
bond. — An  order  appointing  a  receiver  and 
requiring  the  complainant  in  a  cause  to  give 
bond  as  required  by  statute  may  be  entered 
simultaneously,  and  the  appointment  of  the 
receiver  need  not  be  deferred  until  such 
bond  has  been  executed  and  filed.  Anderson 
V.  Hultberg,  117  111.  App.  231. 

Purpose  of  bond. —  The  bond  given  by  a 
complainant  obtaining  the  appointment  of  a 
receiver  does  not  take  the  place  of  or  secure 
the  receiver's  responsibility  and  liability  on 
his  bond  or  otherwise  for  property  coming 
into  his  hands,  but  is  for  the  damages  re- 
sulting and  attorney's  fees  incurred  bj'^  the 
appointment  and  acts  of  the  receiver,  if  the 
appointment  is  revoked  or  set  aside.  Ander- 
son V.  Hultberg,  117  111.  App.  231.  See  also 
in  this  connection  infra,  V,  C;  X. 

The  amount  of  the  bond  is  to  be  deter- 
mined by  the  appointing  court,  and  if  the 
bond  is  defective  in  that  regard  the  remedy 
is  by  application  to  that  court  and  not  by 
appeal.  Anderson  v.  Hultberg,  117  111.  App. 
231. 

Injunction  and  receiver  —  waiver  of  objec- 
tion.—  Where  the  appointment  of  a  receiver 
is  also  in  effect  an  injunction,  the  failure 
to  give  the  bond  required  before  an  injunc- 
tion issues  is  cured  by  the  parties  entering 
into  a  stipulation  that  the  receiver  shall  con- 
tinue the  business  under  the  control  and  di- 
rection of  the  court.  Grouse  v.  Bedell,  11 
Pa.  Super.  Ct.  598. 

69.  Galloway  v.  Campbell,  142  Ind.  324, 
41  N.  E.  597,  bond  for  costs  by  non-residents. 

70.  Exercise  of  discretion  with  caution  see 
supra,  II,  B,  2,  b. 

Jurisdiction  see  supra,  III,  A. 

Requiring  security  see  infra,  III,  F,  6,  a. 

71.  Kimbraugh  v.  J.  K.  Orr  Shoe  Co.,  98 
Ga.  537,  25  S.  E.  576,  holding  that  the 
designation  of  one,  appointed  to  perform  the 
duties  of  receiver,  as  "  commissioner  "  is  im- 
material. 

The  judge  having  power  only  to  appoint  a 
receiver  in  vacation,  the  appointment  of  one 
as  temporary  administrator  in  a  suit  for  a 
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receiver,  and  in  which  the  appointment  of  a 
receiver  is  proper,  is  not  invalid  as  the  desig- 
nation of  the  olhcer  will  be  considered  as  im- 
material. Long  V.  Richardson,  26  Tex.  Civ. 
App.  197,  62  S.  W.  964.  So  where,  in  an 
action  by  creditors  of  an  insolvent  corpora- 
tion to  have  a  receiver  appointed,  and  also 
to  set  aside  a  trust  deed  for  the  benefit  of 
preferred  creditors,  the  judge,  in  vacation,  al- 
though refusing  to  appoint  a  receiver,  ordered 
the  triistee  to  hold  the  assets,  and  required 
him  to  file  a  bond  and  inventory  and  report 
to  the  court,  it  was  held  that  the  trustee 
would  be  considered  a  receiver.  Lyons- 
Thomas  Hardware  Co.  v.  Perry  Stove  Mfg. 
Co.,  88  Tex.  468,  27  S.  W.  100. 

Entitling  order. —  Where  during  the  pend- 
ency of  a  suit  plaintiff  brought  another 
suit  in  the  same  court  in  aid  of  the  original 
for  the  appointment  of  a  receiver  of  the  prop- 
erty involved  therein  pending  such  litigation, 
and  the  court,  in  granting  the  application, 
considered  the  record  in  both  suits,  and  the 
chancellor's  order  appeared  as  though  made 
on  motion  supported  by  such  records,  it  was 
not  invalidated  by  the  fact  that  it  was  en- 
tered under  the  style  of  dependent  cause, 
rather  than  under  style  of  the  original  cause. 
Troughber  v.  Akin,  109  Tenn.  451,  73  S.  W. 
118. 

Form  of  order  in  whole,  in  substance,  or 
in  part  see  Montgomery  v.  Enslen,  126  Ala. 
654,  665,  28  So.  626  (as  to  property  to  be 
taken)  ;  Henry  v.  Henrv,  103  Ala.  582,  584, 
15  So.  916;  Lewis  v.  Singleton,  61  Ga.  164, 
165;  Screven  v.  Clark,  48  Ga.  41,  42;  Heffron 
V.  Rice,  149  111.  216,  36  IST.  E.  562,  41  Am. 
St.  Rep.  271  (order  by  consent  of  parties)  ; 
St.  Louis,  etc.,  R.  Co.  v.  Vandalia,  103  111. 
App.  363,  364;  Frank  v.  Morrison,  58  Md. 
423,  425;  Williamson  v.  Wilson,  1  Bland 
(Md.)  418,  428;  Iddings  v.  Bruen,  4  Sandf. 
Ch.  (N.  Y.)  417,  418;  Wheeling  Bridge,  etc., 
R.  Co.  V.  Cochran,  68  Fed.  141,  142,  15 
C.  C.  A.  321;  Ahlhauser  v.  Doud,  74  Wis. 
400,  404,  43  N.  W.  169 :  American  Constr.  Co. 
V.  Jacksonville,  etc.,  R.  Co.,  52  Fed.  937, 
938  (clause  requiring  delivery  of  property)  ; 
Skiddy  v.  Atlantic,  etc.,  R.  Co.,  22  Fed.  Cas. 
No.  12,922,  3  Hughes  320,  322. 

72.  Allen  v.  Cooley,  53  S.  C.  414,  31  S.  E. 
634,  where  the  circuit  judge,  in  an  order  ap- 
pointing a  receiver,  m.ade  an  inadvertent 
error  in  fixing  the  value  of  the  property,  and 
the  consequent  amount  of  the  bond  to  be  given 
by  defendants  in  order  to  entitle  them  to 
move  to  vacate  such  order. 
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it  necessary  to  examine  either  parties  or  witnesses  for  the  purpose  of  ascertain- 
ing whether  that  part  of  the  usual  order  in  such  cases  had  been  complied  with 
by  defendant. '^^  On  a  motion  for  a  temporary  receiver  an  order  which  does 
not  specify  that  the  appointment  is  temporary  is  nevertheless  of  the  same  effect 
as  if  it  were  so  specified.'^* 

b.  As  to  Property  to  Be  Taken.'^  An  order  for  a  receiver  ought  to  state 
distinctly  on  the  face  of  it  over  what  property  the  receiver  is  appointed/^  and 
should  not  direct  the  delivery  of  more  property  than  that  involved  in  the  par- 
ticular suit,  under  the  pleadings."  Bub  in  a  suit  for  the  appointment  of  a  receiver 
of  all  the  property  of  a  corporation,  the  entire  context  of  the  bill  and  the  unmis- 
takable purpose  sought  to  be  accomplished  by  it  will  not  be  permitted  to  be  over- 
come by  a  technical  objection  so  as  to  confine  the  order  to  particular  property 
only  which  was  described  in  the  bill.'^^ 

9.  What  Constitutes  Appointment.'^^  It  has  been  held  that  where  the  reference 
to  a  master  is  to  report  a  proper  person  to  be  appointed,  etc.,  the  appointment 


73.  Copous  V,  Kanffman,  8  Paige  (N.  Y.) 
583. 

74.  Haggard  v.  Sanglin,  31  Wash.  165,  71 
Pac.  711. 

75.  Directing  sale  see  infra,  IV,  H,  2. 

76.  O'Mahoney  v.  Belmont,  62  N.  Y.  133; 
Crow  V.  Wood,  13  Beav.  271,  51  Eng.  Re- 
print 104. 

All  of  defendant's  property  of  a  particular 
class. — An  order  appointing  the  receiver  is 
sufficiently  specific  in  its  description  as  to 
notes  and  books  of  account  to  be  turned  over 
to  him  which  specifies  them  as  "  the  books, 
notes  and  accounts  of  all  kinds  of  the  said 
defendant  in  the  business  of  selling  cigars, 
snuff,  tobacco  and  other  goods."  Martin  v. 
Burgwyn,  88  Ga.  78,  13  S.  E.  958. 

Reference  to  pleading. —  Where  land  in- 
volved was  fully  described  in  the  pleading, 
the  order  appointing  the  receiver,  which 
described  the  property  as  "  the  premises  de- 
scribed in  plaintiff's  petition "  sufficiently 
described  the  property.  Cotton  v.  Rand, 
(Tex.  Civ.  App.  1906)  92  S.  W.  266,  which 
was  as  between  the  parties,  on  appeal  from 
the  order.  But  see  Salisbury  v.  Wilcox,  128 
Cal.  347,  60  Pac.  979  (holding  that  where,  in 
an  action  to  foreclose  a  mortgage  upon  real 
property,  an  order  was  made,  on  an  applica- 
tion for  a  receiver  "  to  take  charge  of  the 
fruit  crop  now  standing  and  growing  upon 
the  mortgaged  premises  described  in  the  com- 
plaint herein,"  appointing  a  receiver  of  the 
property  in  the  terms  of  the  application,  and 
the  complaint  did  not  sufficiently  describe 
any  property  to  sustain  a  judgment  of  fore- 
closure, there  was  no  res  of  which  the  re- 
ceiver could  take  possession,  and  the  order 
was  reversed)  ;  Crow  v.  Wood,  13  Beav.  271, 
51  Eng.  Reprint  104  (where  such  description 
was  held  insufficient  as  against  one  not  a 
party) . 

Property  necessarily  included  in  a  general 
description  is  committed  to  the  receiver's 
care.  Thus  where  "  mills  and  block  "  were 
committed  to  a  receiver's  care,  it  was  held 
that  this  included  a  wharf  constructed  chiefly 
for  the  greater  convenience  of  transacting 
business  in  the  buildings,  it  being  in  effect 
all  one  property,  and  known  by  the  name 
given  it  in  the  order,  and  the  case  is  likened 


to  the  ground  surrounding  a  house  or  the 
yards  connected  with  a  mill  or  depot.  Grant 
V.  Davenport,  18  Iowa  179. 

Effect  of  subsequent  resignation  see  infra, 
III,  L,  3. 

What  property  passes  see  infra,  IV,  D,  3. 

77.  Triebert  v.  Burgess,  11  Md.  452  (hold- 
ing an  order  erroneous  which  directed  defend- 
ant to  deliver  to  the  receiver  all  his  goods, 
wares,  merchandise,  and  effects  under  a  bill 
involving  only  defendant's  stock  in  trade)  ; 
Smith  V.  McCullough,  104  U.  S.  25,  26  L.  ed. 
637;  Central  Trust  Co.  v.  Worcester  Cycle 
Mfg.  Co.,  114  Fed.  659  (in  which  cases  orders 
broad  enough  to  cover  property  not  included 
in  a  mortgage  in  suit  were  considered  as  not 
covering  such  property ) . 

Amendment  to  conform  to  intention. —  In 
an  action  to  recover  possession  of  a  tract  of 
land,  a  receiver  was  appointed  who,  as  au- 
thorized by  the  order  appointing  him,  allowed 
defendants  to  remain  in  possession  on  their 
giving  security  for  the  rents  and  profits. 
Although  suing  to  recover  possession  of  the 
whole  tract,  plaintiffs  were  actually  in  pos- 
session of  a  part  of  it.  Defendants  moved 
to  attach  plaintiffs  and  others  for  contempt 
in  committing  a  trespass  upon  that  part  of 
the  lands  in  plaintiffs'  own  possession,  claim- 
ing that  the  order  appointing  the  receiver 
applied  to  the  whole  tract,  and  it  was  held 
that,  the  order  having  plainly  been  intended 
by  the  court  and  the  parties  to  apply  only 
to  the  lands  in  defendants'  possession,  the 
court  rightly  amended  it,  so  as  to  make  the 
acts  charged  outside  of  its  scope.  Kron  V. 
Smith,  96  N.  C.  386,  2  S.  E.  463. 

Property  subject  to  receivership  see  supra, 
II,  B,  9. 

78.  Montgomery  r.  Enslen,  126  Ala.  654, 
28  So.  626,  holding  that  where  a  decree  ap- 
pointing a  receiver  authorizes  him  to  receive 
and  hold  all  the  property  of  an  insolvent 
corporation,  his  right  to  all  the  property  is 
not  limited  to  property  specifically  described 
by  a  statement  in  tlie  prayer  as  the  property 
"  hereinbefore  sot  out."  See  also  Showalter 
r.  Laredo  Imp.  Co.,  83  Tex.  162,  18  S.  W. 
491.    And  sec  infra,  IV,  D,  3. 

79.  With  relation  to  time  of  perfecting  se- 
curity see  infra.  III,  F,  6,  a:  IV.  D,  4. 
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is  not  complete  until  it  is  confirmed  by  the  court,  but  where  the  direction  is  to 
appoint  a  receiver,  etc.,  no  order  of  confirmation  is  necessary,  and  the  receiver 
may  upon  the  filing  of  the  master's  report  and  the  execution  and  acceptance 
of  a  bond  by  the  master  enter  upon  the  duties  of  his  office  immediately.^^  The 
order  on  an  application  for  a  receiver  may  in  effect  constitute  the  persons  to  whom 
the  property  is  intrusted  receivers,  although  they  are  not  so  designated  in  the 
order ;  but  the  mere  direction  that  moneys  under  the  control  of  the  court  should 
be  deposited  with  one  upon  such  condition  as  will  bind  him  to  pay  interest 
will  not  constitute  him  a  receiver  subject  to  the  usual  rules  that  may  issue  against 
receivers. One  designated  to  receive  funds  in  the  capacity  of  receiver  of  the 
court  is  not  bound  to  accept  the  trust. 

F.  Eligibility,  Selection,  and  Qualification  of  Receiver  —  1.  Impar- 
tial AND  Indifferent  Person  —  a.  In  General.  When  there  are  adversary  rights 
to  be  determined  an  indifferent  person  between  the  claimants  ought  to  be  appointed 
receiver,  as  he  is  to  hold  the  property  for  the  benefit  of  such  party  as  may  estab- 
lish his  right,  and  it  is  laid  down  as  a  general  principle  that  a  receiver  should 
be  impartial  and  disinterested.^^    No  one  should  be  appointed  who  is  in  such 


80.  Lottimer  v.  Lord,  4  E.  D.  Smith 
(N.  Y.)  183;  Matter  of  Eagle  Iron  Works, 
8  Paige  (N.  Y.)  385.  But  see  Kimball  v. 
Goodburn,  32  Mich.  10. 

Selection  see  in/ra.  III,  F,  3,  a,  b. 

81.  In  re  Fifty-four  First  Mortg.  Bonds, 
15  S.  C.  304. 

82.  Coleman  v.  Salisbury,  52  Ga.  470,  hold- 
ing that  such  an  order,  to  constitute  the 
person  a  receiver,  should  be  explicit  in  its 
terms  and  accepted  accordingly. 

Order  continuing  question  of  appointment. 
—  The  designation  of  one  to  collect  certain 
assets,  by  consent  of  the  parties,  in  an  order 
expressly  continuing  the  hearing  of  an  ap- 
plication for  a  receiver,  does  not  confer  the 
powers  of  a  receiver  on  such  person,  Boyd  v. 
Royal  Ins.  Co.,  Ill  N.  C,  372,  16  S.  E.  389. 

Under  out-of-court  agreement. —  Under  a 
statute  giving  to  employees  and  materialmen 
a  lien  upon  the  property  or  effects  of  any 
owner  or  operator  of  any  rolling  mill, 
foundry,  or  other  manufacturing  establish- 
ment, when  such  property  or  effects  shall  be 
assigned  for  the  benefit  of  creditors  or  come 
into  the  hands  of  a  receiver  of  a  court,  one 
to  whom  lumber  was  pledged  to  secure  ad- 
vances, who  takes  the  property  under  an 
agreement  with  attaching  creditors  that  he 
might  sell  the  lumber  and  account  for  the 
proceeds,  is  not  a  receiver  of  court.  Bogard 
V.  Tyler,  55  S.  W.  709,  21  Ky,  L.  Rep.  1452. 

83.  Waters  v.  Carroll,  9  Yerg.  (Tenn.) 
102,  holding  that  the  court  cannot  impose 
upon  the  clerk  and  master  the  office  of  re- 
ceiver without  his  consent,  and  consequently, 
if  money  come  to  his  hands  as  clerk  and 
master,  which  he  is,  by  order  of  court,  di- 
rected to  loan  out  as  receiver,  and  there  is 
nothing  to  show  that  he  did  loan  it  out, 
or  that  he  did  any  act  indicating  acceptance 
of  the  office  of  receiver,  the  sureties  on  his 
bond  as  clerk  and  master  would  be  liable 
for  such  money. 

84.  Extension  of  receivership  and  subse- 
quent appointments  see  infra,  III,  H. 

85.  Coy  V.  Title  Guarantee,  etc.,  Co.,  157 
Fed.  794;  Farmers'  L.  &  T.  Co.  V.  Northern 
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Pac.  R.  Co.,  61  Fed.  546;  Naumburg  v. 
Hyatt,  24  Fed.  898;  Simpson  v.  Ottawa,  etc., 
R.  Co.,  1  Ch.  Chamb.  (U.  C.)  99.  The  ap- 
pointment of  a  receiver  who  acts  under  the 
direction  of  a  defendant  is  objectionable. 
Lupton  v.  Stephenson,  11  Ir.  Eq.  484. 

A  trust  company  may  be  receiver.  In  re 
Knickerbocker  Bank,  19  Barb.  (N.  Y.)  602. 
See  also  Le  Brantz  v.  Conklin,  39  Misc. 
(N.  Y.)  715,  80  N.  Y.  Suppl,  967;  Goff  v. 
Goff,  54  W.  Va.  364,  46  S,  E.  177. 

Appointment  involves  finding  of  eligibility. 
—  An  order  appointing  a  receiver  in  a  pro- 
ceeding in  which  the  court  has  jurisdiction 
to  act  involves  a  finding  that  the  appointee 
is  eligible.  Metropolitan  Nat.  Bank  v.  Com- 
mercial State  Bank,  104  Iowa  682,  74  N.  W. 
26. 

86.  Mercantile  Trust,  etc.,  Co.  v.  Florence 
Water  Co.,  Ill  Ala.  119,  19  So.  17;  Decker 
V.  Berners  Bay  Min.,  etc.,  Co.,  2  Alaska 
504;  Coy  V.  Title  Guarantee,  etc.,  Co.,  157 
Fed.  794;  Olmstead  v.  Distilling,  etc.,  Co., 
67  Fed.  24;  Atkins  v.  Wabash,  etc.,  R. 
Co.,  29  Fed.  161;  Taylor  v.  Life  Assoc.  of 
America,  3  Fed.  465;  Meier  v.  Kansas  Pac.  R. 
Co.,  16  Fed.  Cas.  No.  9,395,  5  Dill,  476,  6 
Reporter  642;  Matter  of  Northumberland, 
etc.,  Banking  Co.,  2  De  G.  &  J.  508,  59  Eng. 
Ch.  401,  44  Eng.  Reprint  1087. 

Assignee  in  fraudulent  assignment. — An  as- 
signee under  an  assignment  which  was 
known  to  him  either  to  be  a  fraud  or  a  vio- 
lation of  an  express  statute  will  not  be  ap- 
pointed receiver  in  a  suit  to  set  aside  the 
assignment.  Smith  v.  New  York  Consol. 
Stage  Co.,  18  Abb.  Pr.  (N.  Y.)  419,  28 
How.  Pr.  208.  See  also  Eichburg  v.  Wick- 
ham,  21  N.  Y.  Suppl.  647,  infra,  note  88, 

Reappointment  after  void  order. —  One  who 
was  appointed  receiver  under  an  order  which 
is  void  because  no  cause  was  pending  when 
the  order  was  made  is  not  ineligible  for  a 
second  appointment  under  a  valid  order. 
Robinson  v.  Dickey,  143  Ind.  214,  42  N.  E. 
638. 

A  receiver  to  recover  property  fraudulently 
conveyed,  the  fraud  being  admitted,  need  not 
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circumstances,  or  would  by  the  appointment  be  placed  in  such  a  dual  position, 
as  that  there  must  arise  conflicts  between  his  personal  interest  and  his  duty 
as  receiver,  or  whose  duty  it  might  be  at  some  time  to  call  the  receiver  to 
account. 

b.  Master  or  Clerk.  A  master  in  chancery  or  clerk  of  the  court  is  not  a 
proper  person  to  be  receiver  because  he  is  an  officer  of  the  court  whose  duty  it 
is  to  pass  the  accounts  and  check  the  conduct  of  the  receiver.  In  some  cases, 
however,  the  practice  does  not  appear  to  be  opposed  to  the  appointment  of  such 
persons. 


be  an  indifferent  person  as  his  duty  requires 
him  to  be  the  active  adversary  of  the  fraudu- 
lent debtor  and  his  accomplices.  Shainwald 
V.  Lewis,  8  Fed.  878,  where  it  was  said  that 
where  by  decree  one  was  adjudged  to  be  in- 
debted as  assignee  of  bankrupts  for  the  value 
of  assets  of  the  bankrupt,  of  which  de- 
fendant had  obtained  possession,  etc.,  in  a 
creditor's  bill  to  reach  the  fraudulently  con- 
veyed property,  defendant  should  have  no 
voice  in  the  selection  of  a  receiver  any  more 
than  a  criminal  should  have  in  the  choice 
of  a  detective  to  ferret  out  and  recover  the 
fruits  of  his  crime. 

That  the  attorney  for  creditors  procured 
one  to  act  as  receiver  will  not  render  his 
appointment  improper.  Daniel  v.  Citizens' 
Mut.  F.  Ins.  Co.,  149  Mich.  626,  113  N.  W. 
17. 

87.  Etowah  Min.  Co.  v.  Wills  Valley  Min., 
etc.,  Co.,  106  Ala.  492,  17  So.  522;  Baker  v. 
Backus,  32  111.  79 ;  Fripp  v.  Chard  K.  Co., 

1  Eq.  Rep.  503,  11  Hare  241,  17  Jur.  887, 
22  L.  J.  Ch.  1084,  1  Wkly.  Rep.  477,  45  Eng. 
Ch.  241,  68  Eng.  Reprint  1264. 

88.  Merchants',  etc.,  Nat.  Bank  f.  Kent 
Cir.  Judge,  43  Mich.  292,  5  N.  W.  627;  In 
re  Lloyd,  12  Ch.  D.  447,  41  L.  T.  Rep.  N.  S. 
171,  28  Wkly.  Rep.  8;  Stone  v.  Wishart,  2 
Madd.  64,  56  Eng.  Reprint  258 ;  Ex  p.  Pincke, 

2  Meriv.  452,  35  Eng.  Reprint  1013. 

Next  friend. —  Stone  v.  Wishart,  2  Madd. 
64,  56  Eng.  Reprint  258,  where  the  parties 
united  in  a  request  that  the  next  friend  of 
infant  complainants  be  appointed  receiver, 
and  the  vice-chancellor  refused  to  appoint 
him. 

Assignee  in  fraudulent  assignment. — A  new 
receiver  will  be  substituted  in  place  of  one 
appointed  by  consent  of  the  parties  w^here  it 
appears  that  he  was  originally  selected  as 
assignee  of  the  same  property  under  a  gen- 
eral assignment  which  has  been  set  aside  as 
fraudulent,  and  therefore,  in  the  course  of  the 
proceedings,  he,  as  assignee,  would  be  ac- 
counting to  himself  as  receiver,  and  where 
it  further  appears  that,  as  the  assets  are  in- 
sufficient to  pay  the  claims,  there  will  be  a 
contest  over  the  assignee's  accounts,  which 
may  necessitate  further  and  more  complicated 
dealings  of  the  receiver  with  himself  in  his 
other  capacity  as  assignee.  Eichberg  V. 
Wickham,  21  IST.  Y.  Suppl.  647. 

Trustee. —  It  has  been  held  that  a  trustee 
should  not  be  appointed  receiver  if  any  other 
can  be  procured,  and  then  only  without 
emolument.  Sutton  r.  Jones,  15  Voa.  Jr.  584, 
33  Eng.  Reprint  875;  Sykes  v.  TTastings,  11 
Ves.  Jr.  363,  32  Eng.  Reprint  1128;  Anony- 


mous, 3  Ves.  Jr.  515,  30  Eng.  Reprint  1134. 
See  also  Benneson  v.  Bill,  62  111.  408.  But 
it  would  seem  that  there  is  no  general  rule 
disqualifying  a  trustee  which  wall  not  bend 
to  circumstances.  Patterson  v.  Northern 
Trust  Co.,  230  111.  334,  82  N.  E.  230  [affirm- 
ing 132  111.  App.  63]  ;  Banks  v.  Banks,  14 
Jur.  659;  Sykes  v.  Hastings,  11  Ves.  Jr. 
363,  32  Eng.  Reprint  1128  (where  the 
chancellor  refers  to  a  case  in  which  he  con- 
tinued a  trustee  as  receiver  because  it  was 
for  the  interest  of  the  estate ) ,  See  also 
Taylor  v.  Life  Assoc.  of  America,  3  Fed.  465, 
which,  after  stating  the  general  rule  that 
a  trustee  whose  business  it  .  is  to  watch  the 
receiver  should  not  be  appointed,  indicates 
that  an  exception  to  the  rule  might  be  made 
w^hen  the  party  proposed  is  not  trustee  solely 
for  particular  persons  antagonistic  to  others 
but  is  trustee  for  all  and  is  wholly  impartial 
and  indifferent)  ;  Newport  v.  Bury,  23  Beav. 
30,  53  Eng.  Reprint  12. 

89.  Benneson  v.  Bill,  62  111.  408;  Allen 
V.  Colley,  60  S.  C.  353,  38  S.  E.  622;  Kilgore 
V.  Hair,  19  S.  C.  486;  Ex  p.  Fletcher,  6  Ves. 
Jr.  427,  31  Eng.  Reprint  1127.  See  also 
Waters  v.  Carroll,  9  Yerg.  (Tenn.)  102, 
where  it  was  said  that  a  practice  very  early 
existed  in  the  chancery  courts  of  that  state 
which  has  perhaps  not  been  discontinued, 
of  sometimes  appointing  the  clerk  and  master, 
which  offices  in  that  court  had  been  combined, 
receiver  in  those  cases  in  w^hich  it  was  sup- 
posed the  latter  office  would  the  least  inter- 
fere with  the  proper  discharge  of  his  other 
duties;  that  this  practice,  originating  when 
the  simplicity  and  paucity  of  chancery  suits 
and  the  limited  number  of  persons  qualified 
to  act  as  receivers,  was  such  as  might  seem 
to  indicate  its  existence  should  be  entirely 
abandoned  under  the  change  in  the  circum- 
stances of  the  country  and  in  the  character 
of  chancery  investigations.  But  see  De  Walt 
V.  Kinard,  19  S.  C.  286,  where  the  master 
was  appointed  practically,  although  not  nomi- 
nally, receiver. 

90.  White  r.  Britton,  72  S.  C.  175.  51  S.  E. 
547  [following  Kilgore  r.  Hair.  10  S.  C. 
4861. 

Appointment  not  void. —  IMetropolitan  Nat. 
Bank  r.  Commercial  State  Bank.  104  Iowa 
682,  74  N.  W.  26;  Moore  /•.  Taylor.  40  Hun 
(N.  Y.)  56,  appointment  in  viohition  of 
statute. 

Difference  between  receiver  acd  clerk  see 
supra,  T,  note  3. 

91.  See  State  r.  Odom,  86  N.  C.  432:  Kerr 
r.  Brandon.  84  N.  C.  128;  State  r.  Cole,  13 
Loa   (Tonn.)  367. 

[III.  F,  1  b] 
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e.  Relation  to  Parties  and  Subject-Matter  —  (i)  In  General.  It  has  been 
laid  down  as  a  general  proposition  that  parties  are  not  proper  appointees  as 
receivers/^  unless  by  consent  of  both  parties. But  this  rule  is  subject  to  excep- 
tion,^^ and  while  the  court  may  refuse  to  appoint  a  party  to  the  cause,  unless 
in  cases  of  necessity,  the  weight  of  authority  establishes  the  rule  that  the  mere 
fact  that  one  is  interested  in  or  a  party  to  the  suit  does  not  disquahfy  him,  in  the 
absence  of  statutory  disqualification,^^  although  in  such  case  his  appointment 
is  without  compensation,^^  and  he  being  a  near  relation  of  either  party  is  not  in 
itself  an  absolute  disqualification,  but  the  fact  must  be  allowed  to  have  its  weight 
when  connected  with  other  circumstances.^^    The  appointment  of  a  party  to 


92.  Benneson  v.  Bill,  62  111.  408;  Donald- 
son V.  Johnson,  3  S.  C.  216,  as  to  directors  of 
corporations,  in  respect  to  whom  see  further 
infra,  III,  F,  1,  c,  ( iv ) ,  See  also  Young  v. 
Rollins,  85  N.  C.  485. 

By  statute  sometimes  it  is  expressly  de- 
clared that  a  party  shall  not  be  appointed 
receiver  (Turpin  v.  McGill,  6  Ohio  Dec.  (Re- 
print) 768,  8  Am.  L.  Rec.  23),  and  persons 
interested  in  an  action  seem  to  be  disqualified 
to  act  in  that  capacity  (Cook  v.  Martin,  75 
Ark.  40,  87  S.  W.  625,  1024;  Tait  v.  Carey, 
3  Indian  Terr.  765,  49  S.  W.  50,  holding 
that  such  statute  applies  to  an  assignee  filing 
an  interplea  in  an  action  in  which  the  as- 
signed property  is  attached,  although  where 
such  appointment  is  made  by  consent  of  all 
the  parties,  and  the  receiver  has  executed  the 
trust  and  sold  the  property  and  the  pro- 
ceeds are  subject  to  the  order  of  the  court, 
and  no  rights  have  been  prejudiced,  the  ap- 
pointment and  acts  thereunder  will  not  be 
disturbed) . 

Mortgagee  see  Moetgages,  27  Cyc.  1629. 

93.  Benneson  v.  Bill,  62  111.  408. 

94.  Taylor  v.  Life  Assoc.  of  America,  3 
Fed.  465. 

95.  Pennsylvania  Finance  Co.  v.  Charles- 
ton, etc.,  R.  Co.,  45  Fed.  436,  as  to  receivers 
of  insolvent  railroads. 

96.  Delaivare. —  Reynolds  V.  Austin,  4  Del. 
Ch.  24. 

District  of  Columhia. —  Jenkins  v.  Purcell, 
29  App.  Cas.  209.  9  L.  R.  A.  N.  S.  1074. 

Illinois. — Iroquois  Furnace  Co.  v.  Kimbark, 
85  111.  App.  399;  People  v.  Illinois  Bldg., 
etc..  Assoc.,  56  111,  App.  642. 

Louisiana. —  McGilliard  r.  Donaldsonville 
Foundry,  etc.,  Works,  104  La.  544,  29  So. 
254,  8f  Am.  St.  Rep.  145. 

United  States. —  Bayne  v.  Brewer  Potterv 
Co.,  82  Fed.  391. 

England. —  Bovle  v.  Bettws  Llantivit  Col- 
liery'Co.,  2  Ch.  b.  726,  45  L.  J.  Ch.  748,  34 
L.  t.  Rep.  N.  S.  814  (v/here,  on  application 
by  an  unpaid  vendor  of  the  property  of  a 
company  in  voluntary  liquidation,  the  vendor 
was  appointed  receiver)  ;  Taylor  v.  Eckersley, 
2  Ch.  D.  302,  45  L.  J.  Ch.  527,  34  L.  T.  Rep. 
K  S.  637,  24  Wkly.  Rep.  450  (where,  in  an 
action  to  enforce  specific  performance  of  a 
parol  agreement  to  execute  a  bill  of  sale  of 
personal  chattels  upon  evidence  of  immediate 
da^nger,  plaintiff  was  appointed  interim  re- 
ceiver for  fourteen  days  or  until  a  receiver 
■should  be  appointed  under  a  reference  to 
chambers)  ;  Hyde  v.  Warden,  1  Ex.  D.  309, 

[III,  F,  1,  e,  (i)] 


25  Wkly.  Rep.  65  ('where,  in  an  action  for  the 
specific  performance  of  an  agreement  to  ac- 
cept a  lease  of  a  farm  in  which  judgment 
had  been  given  for  defendant,  and  plaintiff 
having  appealed,  the  court  of  appeals  ap- 
pointed plaintiff  receiver  and  manager  of  the 
farm)  ;  MoGarry  v.  White,  L.  R.  16  Ir.  322; 
Cookes  V.  Cookes,  2  De  G.  J.  &  S.  526,  67 
Eng.  Ch.  412,  46  Eng.  Reprint  479;  Down- 
shire  V.  Tyrrell,  Hayes  354;  Rawson  V.  Raw- 
son,  11  L.  T.  Rep.  N.  S.  595. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  75. 

The  mere  existence  of  differences  and  dis- 
putes between  the  parties  will  not  absolutely 
disqualifv  one  of  them  to  be  receiver.  Cookes 
V.  Cookes,  2  De  G.  J.  &  S.  526,  67  Eng.  Ch. 
412,  46  Eng.  Reprint  479. 

Judgment  creditor  —  equitable  execution. — 
Plaintiff,  who  had  obtained  judgment  against 
defendants,  husband  and  wife,  was  upon  his 
application  ex  parte  appointed  receiver  of 
the  income  of  the  wife's  reversionary  interest 
under  a  will.  Fuggte  v.  Bland,  11  Q.  B.  D. 
711.  And  as  to  appointment  in  supplement- 
ary proceedings  see  Executions,  17  Cyc.  1454. 

One  whose  connection  with  the  proceeding 
is  merely  nominal  may  properly  be  receiver. 
People  V.  Illinois  Bldg.,  etc.,  Assoc.,  56  111. 
App.  642. 

Administrator. — An  administrator,  who  has 
filed  a  bill  for  an  accounting  of  partnership 
property  and  the  appointment  of  a  receiver, 
may,  if  a  proper  person,  be  appointed  re- 
ceiver. Miller  v.  Jones,  39  111.  54.  So  in 
Le  Brantz  v.  Conklin,  39  Misc.  (N.  Y.)  715, 
80  N.  Y.  Suppl.  967,  it  was  held  that  where 
no  reason  appeared  why  the  property  was 
not  adequately  preserved  and  would  not  be 
protected  if  left  in  the  custody  of  one  who 
was  at  the  time  acting  as  temporary  admin- 
istrator the  court  would  not  cancel  the  ap- 
pointment of  the  administrator  by  the  desig- 
nation of  a  new  receiver,  although  it  would 
appoint  the  temporary  administrator  as  re- 
ceiver so  as  to  bring  him  under  the  direct 
control  of  the  court. 

97.  Warren  v.  Stagner,  7  Wkly.  Notes  Cas. 
(Pa.)  127;  Boyle  v.  Bettws  Llantivit  Collierv 
Co.,  2  Ch.  D.  726,  45  L.  J.  Ch.  748,  34  L.  t. 
Rep.  N.  S.  844;  Rawson  v.  Rawson,  11  L.  T. 
Rep.  N.  S.  595.  See  also  McGarry  v.  White, 
L.  R.  16  Ir.  322. 

98.  Williamson  v.  Wilson,  1  Bland  (Md.) 
418;  Wetter  v.  Schlieper,  7  Abb.  Pr.  (N.  Y.) 
92;  Shainwald  v.  Lewis,  8  Fed.  878. 

The  son  of  a  next  friend  suing  for  an  in- 
fant ought  not  to  be  receiver.    Taylor  v.  Old- 
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the  suit  is  proper  where  the  appointee  has  no  interest  inimical  to  those  complain- 
ing, and  the  appointment  is  in  pursuance  of  an  express  stipulation  in  a  trust 
deed  being  foreclosed/^  as  well  as  where  it  clearly  appears  that  the  party  in 
interest  will  be  entitled  to  practically  the  whole  of  the  estate  involved,  and  his 
integrity  and  capacity  are  unimpeached.^  And  where  the  parties  interested  in 
the  property  had  previously,  and  before  the  litigation  arose,  voluntarily  agreed 
upon  a  person  to  act  as  agent  for  them,  it  has  been  held  that  upon  litigation 
arising  between  such  parties  as  to  such  property,  the  person  who  has  been  so 
acting  as  agent  is  a  fit  and  proper  person  for  appointment  as  receiver.^ 

(ii)  Creditor.  One  is  not  disqualified  as  a  matter  of  law  by  his  interest 
as  a  creditor,  no  other  facts  appearing  to  show  that  his  selection  is  an  improper 
oiie,^  and  there  is  no  unbending  rule  of  law  that  one  who  is  a  creditor  of  an  insolvent 
institution  shall  not  be  its  receiver.* 

(ill)  Attorney  and  Client.  The  mere  fact  that  one  is  a  solicitor  or 
practising  barrister,  being  in  no  way  connected  with  the  particular  parties  or 
subject-matter,  does  not  disqualify  him  to  be  receiver;^  but  solicitors  and  counsel 
in  a  cause  are  not  proper  persons  to  be  appointed  receivers  therein/  and  the  same 
is  true  of  one  connected  with  counsel  for  one  of  the  parties."^ 

(iv)  Stock-Holders,  Officers,  and  Directors  of  Corporation. 
Officers  and  stock-holders  of  a  corporation  have  been  recognized  as  proper 
appointees,^  and  there  is  generally  no  inflexible  rule  rendering  such  persons 


ham,  Jac.  527,  4  Eng.  Ch.  527,  37  Eng  Re- 
print 947. 

99.  Kehm  v.  Mott,  86  111.  App.  549  [af- 
pmed  in  187  111.  519,  58  N.  E.  467]. 

1.  Warren  v.  Stagner,  i  Wkly.  Notes  Cas. 
(Pa.)  127. 

2.  Iroquois  Furnace  Co.  v.  Kimbark,  85 
111.  App.  399;  Hanover  F.  Ins.  Co.  v.  Ger- 
mania  F.  Ins.  Co.,  33  Hun  (N.  Y.)  539. 

3.  Barber  v.  International  Co.  of  Mexico, 
73  Conn.  587,  48  Atl.  758;  Chamberlain  v. 
Greenleaf,  4  Abb.  N.  Cas.  (N.  Y.)  92. 

Subsequent  advancements  to  save  estate. — 
Where  a  receiver  is  not  a  creditor  of  the 
estate  in  his  hands,  but  advances  his  own 
money  to  redeem  the  estate  from  a  tax-sale 
which  is  about  to  become  absolute,  the  lia- 
bility of  the  estate  to  him  does  not  disqualify 
him.  Roby  v.  Title  Guarantee,  etc.,  Co.,  166 
111.  336,  46  N.  E.  1110. 

4.  Moran  v.  Wayne  Cir.  Judge,  125  Mich. 
6,  83  N.  W.  1004;  Gypsum  Plaster,  etc.,  Co. 
V.  Adsit,  105  Mich.  497,  63  N.  W.  518;  In  re 
Knickerbocker  Bank,  19  Barb.  (N.  Y.)  602. 

Receiver  of  debtor  and  creditor. —  In  In  re 
Knickerbocker  Bank,  19  Barb.  (N.  Y.)  602, 
a  trust  company,  having  been  appointed  a 
receiver  of  a  savings  institution,  brought  a 
suit  as  such  against  a  bank  on  a  contested 
claim  due  from  the  bank  to  the  savings  in- 
stitution. The  trust  company  was  subse- 
quently appointed  receiver  of  the  bank  also, 
and  applied  to  the  court  for  instructions,  and 
it  was  held  that  there  was  no  inpropriety  in 
making  the  trust  company  receiver  of  both 
institutions. 

5.  Wilson  V.  Poe,  I  Hog.  322;  Garland  v. 
Garland,  2  Ves.  Jr.  137,"  30  Eng.  Reprint 
561.  But  a  general  order  forbidding  any 
clerk  or  agent  of  a  solicitor  to  be  appointed 
a  receiver  is  held  to  be  general,  and  not 
confined  to  clerks  or  agents  of  the  solicitors 
in  the  cause  or  matter  {In  re  Stokes,  7  Ir. 


Eq.  450,  1  J.  &  L.  675),  and  applies  as  well 
to  the  extension  as  to  the  appointment  of 
a  receiver  (Meara  v.  Egan,  9  Ir.  Eq.  259). 
Fitness  see  infra,  note  19. 

6.  Cook  V.  Martin,  75  Ark.  40,  87  S.  W. 
625,  1024  (by  statute)  ;  Pennsylvania  Fi- 
nance Co.  V.  Charleston,  etc.,  R.  Co.,  45  Fed. 
436;  In  re  Lloyd,  12  Ch.  D.  447,  41  L.  T. 
Rep.  N.  S.  171,  28  Wkly.  Rep.  8;  Wilson  v. 
Poe,  1  Hog.  322;  Eob  p.  Pincke,  2  Meriv. 
452,  35  Eng.  Reprint  1013  (where  the  lord 
chancellor  refused  to  appoint  the  solicitor  to 
the  commission  as  receiver  of  a  lunatic's  es- 
tate, although  it  was  stated  that  no  one  else 
would  accept  the  office,  the  ground  of  the 
refusal  being  that  it  might  become  the  duty 
of  the  solicitor  himself  to  call  the  receiver 
to  account)  ;  Garland  v.  Garland,  2  Ves.  Jr. 
137,  30  Eng.  Reprint  561.  Compare  Roller 
V.  Paul,  106  Va.  214,  55  S.  E.  558. 

Attorneys  for  both  parties. —  Wliere  the 
court  appointed  two  receivers,  the  mere  fact 
that  one  of  them  was  attorney  for  complain- 
ant will  not  be  deemed  an  abuse  of  discretion, 
where  the  other  was  attorney  for  defendant. 
Shannon  v.  Hanks,  88  Va.  338,  13  S.  E.  437. 

Competent  to  undertake  to  file  claim. —  In 
Keene  r.  Gaehle,  56  Md.  343,  it  is  held  that 
a  receiver  might  undertake,  as  the  attorney 
of  a  claimant,  to  prepare  and  file  the  latter's 
claim  with  proper  proofs  and  vouchers  and 
that  in  this  there  would  be  nothing  incon- 
sistent with  the  receiver's  official  character. 

Objection  see  infra,  TIT.  F,  5. 

7.  State  Trust  Co.  r.  National  Land  Imp., 
etc.,  Co.,  72  Fed.  575. 

The  law  partner  of  the  solicitor  for  a  com- 
plainant in  foreclosure  cannot,  even  by  con- 
sent, be  made  receiver  in  the  suit,  ^lor- 
chants',  etc..  Nat.  T^ank  v.  Kent  Cir.  Judge, 
43  Mich.  292,  5  N.  W.  627. 

8.  Tn  re  Eckhardt  INTfir.  Co..  114  La  119. 
38  So.  78  (creditor  and  stock-holder)  ;  McGil- 
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absolutely  ineligible  or  disqualified  to  be  receivers  of  the  corporation  merely 
by  reason  of  their  relation  to  the  corporation.^  The  practice  of  making  such 
appointments  has  been  disapproved,  however,  and  the  courts  have  refused  to 
designate  such  persons  as  receivers/^  unless  the  case  is  exceptional  and  urgent  and 
the  parties  interested  consent  thereto,  since  receivers  should  be  impartial  between 
the  parties  in  interest,"  and  have  held  them  to  be  improper  persons  to  be 
appointed;     but  often  this  attitude  of  the  courts  against  the  appointment  of 


liard  v.  Donaldsonville  Foundry,  etc.,  Works, 
104  La.  544,  29  So.  254,  81  Am.  St.  Rep.  145 
(holding  that  the  appointment  of  a  stock- 
holder of  a  corporation  as  receiver  is  not 
improper  because  his  interest  is  opposed  to 
that  of  creditors,  for,  in  protecting  his  own 
interests  in  a  proper  manner,  he  must  pro- 
tect that  of  the  creditors;  nor  because  he 
has  been  a  negligent  stock-holder  and  has  not 
protected  his  own  interest,  since  stock-holders 
are  not  supposed  to  assume  management  and 
direction  of  the  corporation;  nor  because  of 
bad  management  of  officers  with  which  he 
had  nothing  to  do)  ;  Moran  v.  Wayne  Cir. 
Judge,  125  Mich.  6,  83  N.  W.  1004;  Barker 
V.  Wayne  Cir.  Judge,  117  Mich.  325,  75 
N.  W".  886  (not  cause  for  removal)  ;  Gypsum 
Plaster,  etc.,  Co.  v.  Kent  Cir.  Judge,  105 
Mich.  497,  63  N.  W.  518;  Covert  v.  Rogers, 
38  Mich.  363,  31  Am.  Rep.  319  (holding 
that  the  propriety  of  such  appointment  was 
recognized  by  the  statutes  of  that  state). 

Managers. —  In  England,  where  a  receiver 
and  manager  or  managers  were  appointed,  if 
the  business  was  to  be  carried  on  (see  infra, 
IV,  F,  6,  e,  (III)  ),  the  directors  and  officers 
of  a  corporation  might  be  appointed  such 
managers,  where  they  are  acting  fairly,  since 
they  are  the  most  familiar  with  the  affairs 
of  the  concern.  In  re  Manchester,  etc.,  R. 
Co.,  14  Ch.  D.  645,  49  L.  J.  Ch.  365,  42 
L.  T.  Rep.  N.  S.  714;  Re  Hull,  etc.,  R.  Co., 
57  L.  T.  Rep.  N.  S.  82. 

9.  Townsend  v.  Oneonta,  etc.,  R.  Co.,  86 
N.  Y.  App.  Div.  604,  83  K  Y.  Suppl.  1034 
(director)  ;  Coy  v.  Title  Guarantee,  etc.,  Co., 
157  Fed.  794;  Olmstead  v.  Distilling,  etc., 
Co.,  67  Fed.  24. 

Appointment  not  void. —  In  a  suit  by  a 
stock-holder  and  director  the  appointment  of 
complainant  as  receiver  is  not  void.  Mercan- 
tile Trust,  etc.,  Co.  v.  Florence  Water  Co., 
Ill  Ala.  119,  19  So.  17;  Hewett  v.  Adams, 
50  Me.  271,  no  objection  in  suit  by  receiver, 
on  ground  of  his  legal  capacity  to  prosecute 
the  suit. 

Statutory  prohibition. —  Sometimes,  how- 
ever, such  appointments  come  within  the 
direct  prohibition  of  statute.  Moss  Nat. 
Bank  v.  Lakeside  Co.,  19  Ohio  Cir.  Ct.  365, 
10  Ohio  Cir.  Dec.  542,  holding  further  that 
where  the  directors,  having  decided  to  put  the 
.affairs  of  the  corporation  into  the  hands  of 
a  receiver  to  prevent  creditors  taking  action, 
secured  a '  bondholder  to  bring  action  for  the 
appointment  of  a  receiver,  guaranteeing  him 
against  any  expense  of  counsel,  etc.,  the  con- 
sent of  the  parties  to  such  action  to  the 
appointment  of  a  director  as  aforesaid  is 
not  such  consent  as  should  be  permitted  to 
set  aside  the  plain  provisions  of  the  statute. 
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Adverse  interest  arising  after  appointment. 

—  Under  a  statute  authorizing  receivers  of 
corporations  to  proceed  against  stock-holders 
in  behalf  of  claimants  for  statutory  liability, 
it  is  only  at  the  institution  of  such  proceed- 
ings that  a  stock-holder's  interest  becomes 
adverse  to  his  position  as  receiver.  Hewett 
V.  Adams,  50  Me.  271. 

10.  Wis  well  V.  Starr,  48  Me.  401;  Donald- 
son V.  Johnson,  3  S.  C.  216;  Pennsylvania 
Finance  Co.  v.  Charleston,  etc.,  R.  Co.,  45 
Fed.  436,  where  it  is  said  that  it  has  always 
been  thought  that  Mobile  the  insolvency  of 
the  company  might  have  been  caused  by  mis- 
fortune, and  by  no  default  of  its  direction, 
nevertheless  those  who  were  about  to  lose 
their  property,  or  had  it  placed  in  jeopardy, 
were  entitled,  in  all  reason  and  fairness,  ta 
a  new  management,  although  perhaps  not  a 
better  one;  that  in  the  one  case,  there  is. 
some  hope;  in  the  other,  there  can  be  ex- 
pected but  the  former  result.  But  see  In  re 
Fifty-Four  First  Mortg.  Bonds,  15  S.  C.  304. 

Transfer  of  stock. —  In  People  v.  Illinois 
Bldg.,  etc..  Assoc.,  56  111.  App.  642,  it  is 
held  that  a  stock-holder  may  obviate  objec- 
tion to  his  appointment  as  receiver  by  trans- 
ferring his  stock. 

11.  Atkins  V.  Wabash,  etc.,  R.  Co.,  29  Fed. 
161,  involving  the  appointment  of  one  or 
more  of  the  directors  of  a  corporation  whose 
management  has  been  unsuccessful,  in  a  suit 
filed  by  the  corporation  against  its  creditors. 

In  a  suit  by  a  stock-holder  and  directors 
for  the  appointment  of  a  receiver  for  the  cor- 
poration, it  was  said  that  the  court  did  not 
sanction  the  appointment  of  such  parties 
who  were  complainants  and  praying  for  the 
receiver,  as  it  was  rare  that  they  were  im- 
partial and  indifferent.  Mercantile  Trust, 
etc.,  Co.  V.  Florence  Water  Co.,  Ill  Ala.  119, 
19  So.  17. 

12.  McCullough  V.  Merchants'  L.  &  T.  Co., 
29  N.  J.  Eq.  217  (where  such  a  receiver 
was  removed  and  another  appointed,  the  rea- 
son of  the  rule  making  such  appointments 
improper  being  that  a  person  who  cannot, 
with  the  aid  of  others,  manage  a  business 
successfully,  is,  as  a  general  rule,  unfit  to 
wind  it  up  alone)  ;  Middlesex  County  v.  New 
Brunswick  State  Bank,  28  N.  J.  Eq.  166; 
Columbia  Bank  v.  Atty.-Gen.,  3  Wend. 
(N.  Y.)  588  [affirming  1  Paige  511]  (where 
in  an  adverse  proceeding  against  a  bank  for 
the  appointment  of  a  receiver,  the  direction 
by  the  chancellor  requiring  the  master  in  ap- 
pointing a  receiver  not  to  nominate  any  per- 
son who  was  an  officer  or  agent  of  the  bank 
within  six  months  previous  to  or  at  the  time 
of  the  commencement  of  the  proceedings  was 
held  discreet  and  proper). 
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such  persons  as  receivers  is  affected  by  the  consideration  of  other  circumstances, 
such  as  the  connection  of  the  person  proposed  with  the  misfortune  of  the  com- 
pany/^ Where  the  officer  is  well  quahfied  and  the  parties  desire  it/*  and  the 
misfortunes  of  the  company  are  not  attributable  to  reckless  management  on  his 
part,  he  may  be  properly  appointed  receiver. 

2.  Particular  Fitness.^®  A  receiver  should  be  honest  and  capable,^^  and  in 
selecting  such  officer  the  court  will  give  due  consideration  not  only  to  his  quality 
of  indifference  but  also  to  his  business  ability  and  his  fitness  with  respect  to  the 
character  of  the  property  which  is  to  com^e  under  his  care  and  the  duties  he  will 
be  required  to  perform  in  its  management  and  conservation.^^    And  so  it  is  held 


Express  statutory  provisions  —  voluntary 
dissolution. —  In  Matter  of  Eagle  Iron  Works, 
8  Paige  (N,  Y.)  385  [distinguishing  Atty.- 
Gen.  V.  Columbia  Bank,  1  Paige  (N.  Y.)  511, 
supra,  this  note],  it  was  held  that  upon  a 
proceeding  for  the  voluntary  dissolution  of 
a  corporation  under  the  statute  then  pre- 
vailing, the  president  of  the  corporation 
might  be  appointed  receiver,  if  not  other- 
wise disqualified,  since  the  statute  in  express 
terms  authorized  such  appointment. 

13.  Coy  V.  Title  Guarantee,  etc.,  Co.,  157 
Fed.  794;  Olmstead  v.  Distilling,  etc.,  Co.,  67 
Fed.  24  (where  it  is  said  that  while  an  offi- 
cer of  a  corporation,  whose  misfortunes  have 
made  a  receivership  necessary,  is  not  ineli- 
gible to  appointment  as  receiver,  yet,  where 
the  corporation  is  one  that  covers  a  vast 
diversity  of  conflicting  interests,  and  es- 
pecially of  speculation,  an  officer  should  not 
be  appointed  without  careful  scrutiny  of  his 
official  and  personal  antecedents,  and  one 
who  is  or  has  been  a  speculator  in  the  stock 
of  the  corporation  should  never  be  ap- 
pointed) ;  Buck  V.  Piedmont,  etc.,  L.  Ins. 
Co.,  4  Fed.  849,  4  Hughes  415  (as  to  the 
impropriety  of  appointing  an  officer  who  has 
been  officially  and  responsibly  connected  with 
the  mismanagement  which  had  brought  the 
company's  affairs  to  ruin)  ;  Kichards  v. 
Chesapeake,  etc.,  R.  Co.,  20  Fed.  Cas.  No. 
11,771,  1  Hughes  28.  See  also  Atkins  v. 
Wabash,  etc.,  R.  Co.,  29  Fed.  161. 

Circumstances  justifying  appointment. —  In 
Fowler  v.  Jarvis-Conklin  Mortg.  Co.,  63  Fed. 
888,  the  circumstance  that  the  business  of 
the  corporation  was  complicated,  intricate, 
and  widely  extended,  with  millions  of  dollars 
invested  upon  small  mortgages  scattered 
through  several  states,  was  sufficient  to 
justify  the  court  in  appointing  persons  who 
were  familiar  with  all  the  details  of  the 
business,  since  as  receivers  there  would  be 
no  new  investments  for  them  to  make  calling 
for  the  exercise  of  discretion,  and  all  that 
was  to  be  done  would  have  to  be  done  under 
the  supervision  of  the  court  with  full  oppor- 
tunity to  all  concerned  of  inspecting  the 
books,  papers,  etc.,  and  the  mere  fact  that 
the  appointees  were  officers  of  the  company, 
under  whose  management  the  corporation  had 
come  to  grief,  was  not  sufficient  ground  for 
selecting  strangers  entirely  unfamiliar  with 
the  assets  or  the  machinery  for  their  collec- 
tion. 

Jointly  with  one  unconnected  with  corpo- 
ration.—  Fowler  t\  Jarvis-Conklin  Mortg.  Co., 
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63  Fed.  888,  supra,  this  note  came  before 
the  court  subsequently,  in  66  Fed.  14,  after 
one  of  the  receivers  had  withdrawn  and  an- 
other had  been  appointed  in  his  place,  and 
it  was  said  in  the  latter  report  that  if  the 
question  of  appointing  receivers  were  then 
before  the  court  as  an  original  application, 
the  course  best  fitted  to  secure  a  careful  and 
intelligent  administration  of  the  business  of 
winding  up  the  affairs  of  the  corporation 
would  indicate  the  selection  of  receivers  one 
of  whom  was  wholly  unconnected  with  the 
prior  administration  of  the  corporation,  and 
the  other  thoroughly  familiar  with  the  same. 

Officer  sustaining  other  relations  making 
him  ineligible. —  In  Baker  v.  Backus,  32  111. 
79,  it  was  held  that  a  receiver  who  was 
secretary  and  treasurer  as  well  as  the  largest 
single  creditor  of  the  company  and  who  was 
also  the  legal  adviser  of  the  complainant  and 
framed  the  bill  of  complaint,  as  well  as  the 
legal  adviser  of  defendant  company,  was  dis- 
qualified and  should  not  have  been  appointed. 

14.  Ralston  v.  Washington,  etc.,  R.  Co., 
65  Fed.  557. 

15.  Farmers'  L.  &  T.  Co.  v.  Northern  Pac. 
R.  Co.,  61  Fed.  546,  where  the  parties  in- 
terested consent. 

Appointment  in  ignorance  of  relation. —  In 
Monroe  Bank  v.  Schermerhorn,  Clarke  (N.  Y.) 
36*6,  a  stock-holder  was  appointed  receiver 
of  a  bank  in  ignorance  of  the  fact  that  he 
was  such  stock-holder,  and  it  was  held  that 
the  court  would  not  remove  him  immediately 
but  that  it  would  be  dangerous  precedence  to 
continue  him  without  giving  the  opposite 
party  an  opportunity  to  make  objections 
before  the  master  and  so  the  matter  was  re- 
ferred again  to  the  same  master  to  appoint 
a  receiver  with  liberty  to  propose  the  same 
receiver. 

16.  Appointment  of  receiver  in  prior  pro- 
ceeding see  infra,  III,  H,  2. 

17.  Etowah  Min.  Co.  r.  Wills  Vallev  Min., 
etc.,  Co.,  106  Ala.  492,  17  So.  522. 

18.  Decker  v.  Berners  Bav  Min.,  etc..  Co., 
2  Alaska  504;  Land  Title,  etc.,  Co.  r.  Asphalt 
Co.  of  America.  120  Fed.  996;  Fowler  r. 
Jarvis-Conklin  Mortg.  Trust  Co.,  66  Fed.  14, 
63  Fed.  888 ;  Farmers'  L.  &  T.  Co.  v.  Northern 
Pac.  R.  Co.,  61  Fed.  546;  Taylor  r.  Life 
Assoc.  of  America.  3  Fed.  465 :  Lupton  r. 
Stephenson,  11  Ir.  Eq.  484  (holding  that  it 
is  not  proper  to  appoint  as  receiver  over 
a  particular  kind  of  property  a  person  who 
is  entirely  unfamiliar  witli  the  management 
thereof  even  though  he  gives  an  undertaking 
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that  one  should  not  be  appointed  whose  personal  attention  to  the  estate  cannot 
be  given  in  the  degree  in  which  it  ought/ ^  or  who  will  not  be  amenable  to  the 
usual  remedies  against  such  officers?^ 

3.  Selection  —  a.  Province  of  Court  and  Parties.  The  appointment  of  a 
receiver  is  a  judicial  act/^  and  the  right  to  name  him  belongs  to  the  court.^^  The 
power  cannot  be  abdicated  by  the  court  to  one  or  both  of  the  parties  to  the  suit/^ 


to  attend  to  the  directions  of  another  person 
who  does  understand  it)  ;  Simpson  v.  Ottawa, 
etc.,  E.  Co.,  1  Ch.  Chamb.  (U.  C.)  99.  See 
also  McGilliard  v.  Donaldsonville  Foundry, 
etc.,  WorkS;  104  La.  544,  29  So.  254,  81  Am. 
St.  Kep.  145;  Sykes  v.  Hastings,  11  Ves.  Jr. 
363,  32  Eng.  Reprint  1128,  where  the  lord 
chancellor  referred  to  a  case  in  which  he  had 
continued  a  trustee  as  receiver  on  the  ground 
that  it  was  for  the  benefit  of  the  estate,  con- 
sidering all  his  knowledge  upon  the  sub- 
ject. 

Personal  relations  between  receiver  and 
parties. —  In  making  the  appointment  the 
court  will  endeavor  to  select  a  person  un- 
exceptionable to  all  parties,  not  .only  on  the 
score  of  fitness  and  competency,  but  also  as 
regards  the  feelings  of  friendship  or  dislike 
between  the  person  proposed  and  those  with 
whom  he,  in  the  discharge  of  his  duties,  will 
be  likely  to  be  brought  into  frequent  com- 
munication.   Simpson  v.  Ottawa,  etc.,  R.  Co., 

1  Ch.  Chamb.  (U.  C.)  99. 

One  not  an  expert  in  the  particular  busi- 
ness to  be  managed  is  not  therefore  dis- 
qualified. Farmers'  L.  &  T.  Co.  x,.  Cape  Fear, 
etc.,  R.  Co.,  62  Fed.  675. 

He  need  not  be  a  financier  to  run  the  par- 
ticular business.  Land  Title,  etc.,  Co.  v. 
Asphalt  Co.  of  America,  120  Fed.  996,  where 
it  is  said  that  the  court  knows  that  many 
a  practical  man  is  no  financier,  and  that 
many  financiers  rely  upon  practical  men  to 
carry  out  the  workings  of  their  undertakings. 
But  see  Decker  v.  Berners  Bay  Min.,  etc.,  Co., 

2  Alaska  504. 

19.  Wynne  v.  Newborough,  15  Ves.  Jr.  283, 
33  Eng.  Reprint  761.  See  also  McGilliard  v. 
Donaldsonville  Foundry,  etc..  Works,  104  La. 
544,  29  So.  254,  81  Am.  St.  Rep.  145. 

Practising  barrister  and  member  of  parlia- 
ment.—  In  Wynne  v.  Newborough,  15  Ves. 
Jr.  283,  33  Eng.  Reprint  761,  it  was  held 
that  the  circumstances  that  a  person  pro- 
posed was  in  parliament,  a  practising  bar- 
rister in  town,  and  distant  from  the  estate, 
although  no  absolute  disqualification,  are  to 
be  considerably  regarded  by  the  master  in 
making  the  appointment. 

Non-resident.— It  has  been  held  that  a 
non-resident  or  temporary  resident  of  the 
state  is  disqualified  from  being  a  receiver. 
Chamberlain  v.  Greenleaf,  4  Abb.  N.  Gas. 
(N.  Y.)  92.  In  other  cases  this  is  held  no 
disqualification.  Bayne  v.  Brewer  Potterv 
Co.,  82  Fed.  391  (holding  that  a  receiver  ap- 
pointed by  a  federal  court  in  New  Jersey 
for  a  New  Jersey  manufacturing  corporation 
whose  plant  and  business  are  located  in  Ohio, 
and  subsequently  appointed  on  the  commence- 
ment of  an  ancillary  suit,  by  a  federal  court 
in  Ohio,  will  not  be  removed  by  the  latter 

[HI,  F,  2] 


court  it  appearing  that  he  is  a  fit  person 
to  manage  the  business  and  intends  to  give 
it  his  personal  attention)  ;  Farmers'  L.  &  T. 
Co.  V.  Cape  Fear,  etc.,  R.  Co.,  62  Fed.  675 
(receiver  of  North  Carolina  corporation  who 
was  not  a  citizen  of  that  state)  ;  Taylor  v. 
Life  Assoc.  of  America,  3  Fed.  465.  And  it 
is  not  an  abuse  of  discretion  to  appoint  a 
non-resident  a  receiver,  where  he  has  an  in- 
terest in  the  property  and  a  resident  is  ap- 
pointed co-receiver.  Burwell  v.  Farmers', 
etc.,  Bank,  119  Ga.  633,  46  S.  E.  856. 

20.  Atty.-Gen.  f.  Gee,  2  Ves.  &  B.  208,  35 
Eng.  Reprint  298,  where  it  was  held  that 
since  receivers  are  sometimes  committed,  as 
a  peer  could  not  be  committed,  he  should 
not  be  appointed  receiver. 

21.  Polk  V.  Johnson.  160  Ind.  292,  66  N.  E. 
752,  98  Am.  St.  Rep.  274. 

Managers. —  So  where  it  was  necessary  in 
England  to  appoint  a  manager  as  well  as  re- 
ceiver in  order  to  carry  on  a  business,  the 
appointment  was  by  the  court.  In  re  Man- 
chester, etc.,  R.  Co.,  14  Ch.  D.  645,  49  L.  J. 
Ch.  365,  42  L.  T.  Rep.  N.  S.  714. 

Appointment  by  executive  officer  see  supra, 
I,  note  2. 

22.  People  v.  Globe  Mut.  L.  Ins.  Co.,  57 
How.  Pr.  (N.  Y.)  481. 

Prayer  for  appointment  of  particular  per- 
son.—  It  does  not  follow  that  because  the  bill 
prayed  for  the  appointment  of  a  particular 
person  as  receiver  he  was  appointed  on  that 
sole  recommendation.  The  chancellor  must 
be  presumed  to  have  acted  on  his  own  judg- 
ment.   Johns  V.  JohnSj  23  Ga.  31. 

Questions  formerly  settled  by  a  reference 
to  the  master  are  now  determined  by  the 
chancellor.  Williamson  v.  Wilson,  1  Bland 
(Md.)  418.    See  also  infra,  III,  F,  3,  b. 

The  appointment  of  a  successor  to  a  with- 
drawing receiver  cannot  be  objected  to  by  an 
intervener  because  he  was  not  consulted  as 
to  the  selection,  there  being  no  showing  of 
unfitness  or  incompetence.  Fowler  v.  Jarvis- 
Conklin  Mortg.  Trust  Co.,  66  Fed.  14. 

Ethical  considerations. —  In  Smith  v.  New 
York  Consol.  Stage  Co.,  18  Abb.  Pr.  (N.  Y.) 
419,  424,  28  How.  Pr.  208,  the  court  refused 
to  consider  the  name  of  a  proposed  receiver 
on  account  of  the  relation  of  friendship  which 
existed  between  him  and  such  nominee,  say- 
ing that  he  "  is  my  personal  friend.  I  have 
the  highest  respect  and  esteem  for  him.  And 
that  respect  and  esteem  prevent  my  appoint- 
ing him.  The  indelicacy  of  his  appointment 
in  this  case  is  so  manifest  that  I  am  quite 
certain  his  name  has  not  been  suggested  with 
his  concurrence." 

Removal  see  infra,  III,  L,  2,  b,  (rv). 

23.  Polk  V.  Johnson.  160  Ind.  292,  66  N.  E. 
752,  98  Am.  St.  Rep.  274. 
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nor  can  they  dictate  or  by  private  agreement/^  or  otherwise,  control  or 
obstruct  the  proper  exercise  of  that  power.^*'  But  there  is  nothing  peculiar  in 
the  appointment  of  a  receiver  that  his  selection  must  be  evolved  wholly  from 
the  personal  knowledge  and  observations  of  the  judge;  each  of  the  parties 
interested  will  be  heard  upon  the  question  who  shall  be  receiver/^  and  while 
the  ultimate  appointment  rests  solely  with  the  court  there  is  no  principle  that 
forbids  the  judge  the  freest  access  to  the  counsels  and  opinions  of  those  inter- 
ested in  the  trust,  with  respect  to  the  fitness  of  the  selection,^^  it  being  proper, 
however,  for  the  court  to  consider  the  nature  of  the  particular  proceeding  and 
the  charges  made  in  the  pleadings.^*^ 


24.  Hill  V.  Robertson,  24  Miss.  368;  Rich- 
ards V.  Chesapeake,  etc.,  R.  Co.,  20  Fed.  Cas. 
No.  11,771,  1  Hughes  28. 

25.  Polk  V.  Johnson,  160  Ind.  292,  66  N".  E. 
752,  98  Am.  St.  Rep.  274,  holding,  however, 
that  if  efficiency  and  economy  can  Idb  secured 
by  private  agreement,  open  and  fairly  entered 
into,  with  one  who  is  willing  to  perform  the 
work  of  administering  for  considerations  mov- 
ing to  him  wholly  outside  the  trust,  there  is 
no  principle  of  law  or  public  policy  that  for- 
bids the  making  of  such  a  contract ;  that  the 
court  will  closely  scrutinize  the  bargain,  when 
known  to  him,  and  if  it  seems  clear  that  the 
bargainer  is  qualified,  and  the  contract  free 
from  overreaching,  and  will  be  beneficial  to 
the  trust,  the  court  may  properly  respect  the 
contract,  and  make  the  appointment  in  pur- 
suance of  its  terms. 

26.  People  v.  Globe  Mut.  L.  Ins.  Co.,  57 
How.  Pr.  (N.  Y.)  481,  holding  that  where 
the  court  has  entered  an  order  appointing  a 
receiver  for  an  insolvent  corporation,  the 
parties  cannot,  with  a  view  of  thwarting  such 
action  in  the  selection  of  the  receiver,  stipu- 
late with  each  other  for  a  change  of  the  place 
of  trial  and  that  an  order  for  such  change 
obtained  ex  -parte  will  be  set  aside  on  motion, 
even  upon  the  suggestion  of  a  stranger  to  the 
cause,  since  if  such  an  order  should  be  per- 
mitted to  stand  the  parties  might  go  on  from 
term  to  term  by  the  same  process  until  they 
could  find  a  judge  subservient  to  their  wishes. 

27.  Polk  V.  Johnson,  160  Ind.  292,  66  N.  E. 
752,  98  Am.  St.  Rep.  274.  See  also  inpa, 
III,  F,  3,  b. 

28.  Haggerty  Granger,  15  How.  Pr. 
(N.  Y.)  243. 

Parties  in  different  suits. —  In  Lottimer  v. 
Lord,  4  E.  D.  Smith  (N.  Y)  183,  it  was  held 
that  where  two  suits  were  brought  against 
an  insolvent  firm  for  the  distribution  of  its 
assets  among  its  creditors,  in  both  of  which 
receivers  are  sought,  plaintiffs  in  one,  in 
which  an  order  of  appointment  is  unexecuted, 
should  be  heard  on  the  reference  in  the  other. 

One  who  has  admitted  fraudulent  disposi- 
tion of  property  which  a  receiver  is  appointed 
to  recover  has  been  said  to  be  in  no  better 
position  to  have  a  voice  in  selecting  a  receiver 
than  would  be  a  criminal  to  select  a  detective 
to  ferret  out  and  recover  the  fruits  of  his 
crime.    Shainwald  v.  Lewis,  8  Fed.  878. 

29.  Polk  V.  Johnson,  160  Ind„  292,  66  N.  E. 
752,  98  Am.  St.  Rep.  274. 

Action  upon  choice  of  parties  —  In  general. 
—  The  recommendations  of  those  most  inter- 
ested and  who  are  most  likely  to  sustain  in- 


jury without  an  appointment  of  a  receiver 
have  been  most  regarded.  Williamson  v.  Wil- 
son, 1  Bland  (Md.)  418;  Land  Title,  etc.,  Co. 
V.  Asphalt  Co.  of  America,  120  Fed.  996. 
And  an  appointment  of  a  proper  person  as 
the  choice  of  a  large  majority,  in  amount  and 
numbers,  of  the  creditors  of  an  insolvent  firm, 
as  against  another  as  the  choice  of  a  single 
creditor,  Avill  not  be  disturbed.  Jacoby  v. 
Kiesling,  87  Ga.  28,  13  S.  E.  161. 

Upon  objection  hy  either  party  to  a  par- 
ticular person  the  court  will  make  the  selec- 
tion. Smith  V.  New  York  Consol.  Stage  Co., 
18  Abb.  Pr.  (N.  Y.)  419,  28  How.  Pr.  208, 
where  it  was  further  held  that  if  the  court 
has  no  personal  acquaintance  with  the  per- 
son proposed  and  not  assented  to  he  would 
not  be  appointed. 

Private  preferences  must  yield  to  public 
considerations,  and  no  one  has  a  right  to 
complain  that  he  or  his  particular  friend  is 
not  appointed  receiver,  especially  where  the 
assets  are  large  and  there  are  absent  parties 
interested  as  well  as  those  who  are  present. 
Matter  of  Empire  City  Bank,  10  How.  Pr. 
(N.  Y.)  498  (where  a  trust  company  was 
preferred  because  no  mere  personal  obliga- 
tion could  be  equal  to  the  mortgages  and  pub- 
lic stocks  pledged  as  security  by  such  nominee 
which  had  been  created  by  law,  among  other 
things,  for  the  express  purpose  of  meeting 
such  requirements)  ;  Taylor  v.  Life  Assoc.  of 
America,  3  Fed.  465. 

The  majority  will  not  control  the  court's 
action  where  the  protection  of  the  interests  of 
the  minority  requires  a  course  contrary  to 
the  wishes  of  such  majority.  Atkins  v. 
Wabash,  etc.,  R.  Co.,  29  Fed.  161. 

Objection  hy  one  lohose  title  is  disputed. — 
Where  the  hearing  at  which  a  receiver  for  a 
corporation  was  appointed  was  reopened  it 
was  held  that  the  appointment  should  be  con- 
firmed, the  objection  being  made  by  one  as  the 
owner  of  a  bare  majority  of  the  corporate 
bonds,  practically  all  others  financially  in- 
terested in  the  corporation  having  requested 
the  appointment  and  continuance  of  the  orig- 
inal receiver,  and  since  his  appointment  the 
receiver  having  commenced  an  action  in 
equity  against  the  said  bondliolder  for  an 
adjudication  that  the  bonds  actually  belonged 
to  the  corporation,  and  the  said  receiver 
being  capable,  lionest,  and  eflicient  in  the 
management  of  the  property.  Townsend  r. 
Oneonta,  etc.,  R.  Co.,  41  Misc.  (N.  Y.)  298, 
84  N.  Y.  Suppl.  119. 

30.  Street  v.  Maryland  Cent.  R.  Co.,  58 
Fed.  47. 

[Ill,  F,  8,  a] 
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b.  Reference  to  Master.  Under  the  early  chancery  practice  in  England^ 
the  selection  of  a  suitable  person  was  commonly  referred  to  a  master  by  whom 
both  parties  were  heard  to  propose  suitable  persons  for  appointment/^  and  the 
same  practice  was  adopted  in  some  of  the  earlier  cases  in  this  country.^^  Under 
this  practice  it  appears  that  the  reference  was  made  not  only  to  select  but  to  appoint 
a  receiver, although  the  power  of  the  chancellor  was  not  confined  to  reviewing 
the  action  of  the  master  but  might  have  been  exercised  in  the  first  instance  by 
appointing  a  receiver  without  a  reference/^  or  by  a  reference  to  receive  nomi- 
nations and  report  their  sufficiency  and  fitness,  reserving  to  the  chancellor  the 
final  appointment.^^  The  court  never  orders  a  reference  in  such  a  case  for  the 
mere  purpose  of  authorizing  the  complainant  to  hold  an  inquisition  to  hunt  up 
testimony,  to  be  afterward  used  in  the  cause,  to  enable  him  to  collect  his  debt,^* 
and  the  master  is  not  to  try  the  whole  matter  in  litigation  between  the  parties.^' 

4.  Number.  Under  a  discretionary  power  to  appoint  receivers,  not  only  the 
persons  to  be  appointed,  but  their  number  is  left  to  the  court's  discretion.^* 
But  regard  should  be  had  to  the  necessities  of  the  case  and  the  rights  of  the 
parties,  and  the  appointment  of  more  than  one  receiver,  entailing  unnecessary 
expense  upon  the  estate,  when  one  might  perform  the  duties,  has  been  condemned.^* 

5.  Objections  and  Review.  When  the  question  of  the  selection  of  a  receiver 
was  referred  to  a  master, *°  the  chancellor  would  never  inquire  into  the  par- 
ticular reason  of  the  master's  preference  upon  the  mere  naked  allegation  that 
another  person  was  a  more  proper  one,*^  or  disturb  the  master's  choice  unless 


31.  Polk  V.  Johnson,  160  Ind.  292,  66  N.  E. 
752,  98  Am.  St.  Rep.  274;  Williamson  v. 
Wilson,  1  Bland  (Md.)  418. 

Objections  and  review  see  infra,  III,  F,  5. 

32.  Matter  of  Eagle  Iron  Works,  8  Paige 
(N.  Y.)  385;  Atty.-Gen.  -v.  Columbia  Bank, 
1  Paige  (N.  Y.)  511  [affirmed  in  3  Wend. 
588]  ;  Monroe  Bank  v.  Scliermerhorn,  Clarke 
(N.  Y.)  366.  See  also  Kimball  v.  Goodburn, 
32  Mich.  10.  But  see  supra,  III,  A,  2,  a, 
note  89. 

After  the  code  in  New  York,  it  was  held 
that  the  selection  and  appointment  of  a  re- 
ceiver, etc.,  was  a  proper  matter  of  reference, 
following  the  English  chancery  practice,  as 
such  practice  was  not  inconsistent  with  any 
of  the  provisions  of  the  code  or  the  rules  then 
governing  the  court.  Wetter  v.  Schlieper,  7 
Abb.  Pr.  (N.  Y.)  92. 

33.  Matter  of  Eagle  Iron  Works,  8  Paige 
(N.  Y.)  385;  Thomas  v.  Dawkin,  3  Bro.  Cli. 
508,  29  Eng.  Reprint  671,  1  Ves.  Jr.  452,  30 
Eng.  Reprint  433 ;  Bowersbank  v.  Colasseau, 
3  Ves.  Jr.  164,  30  Eng.  Reprint  949. 

Contra,  under  a  statute  in  Alabama,  per- 
mitting a  chancellor  to  appoint  a  receiver  and 
providing  that  a  register,  who  was  in  effect 
the  master,  could  not  appoint  a  receiver,  it 
was  held  that  a  reference  to  a  register  to 
appoint  a  receiver  was  void.  Ex  p.  Smith, 
23  Ala.  94.    See  also  supra,  III,  A,  2,  a. 

Where  upon  trial  of  the  cause  by  the 
referee  under  a  provision  of  the  code  which 
makes  his  decision  on  the  trial  of  an  issue  of 
fact  the  decision  of  the  court,  his  report  of 
judgment  and  finding  that  a  receiver  should 
be  appointed  is  the  judgment  of  the  court  to 
that  extent,  although  the  judge  at  special 
term  is  the  proper  officer  to  appoint  the  re- 
ceiver upon  such  report.  Durant  v.  Pierson, 
12  N.  Y.  Suppl.  145,  19  N.  Y.  Civ.  Proc.  203. 

34.  Columbia  Bank  v.  Atty.-Gen.,  3  Wend. 
(N.  Y.)  588. 

[Ill,  F,  3,  b] 


35.  Columbia  Bank  v.  Atty.-Gen.,  3  Wend. 
(N.  Y.)  588. 

Effect  of  such  reference  see  supra,  III, 
E,  9. 

36.  Copous  V.  Kaufi'man,  8  Paige  (N.  Y.) 
583,  indicating,  however,  that,  previous  to 
the  appointment  of  a  receiver,  it  may  be  neces- 
sary, for  the  purpose  of  the  reference,  to 
examine  witnesses  as  to  the  nature  and  ex- 
tent of  defendant's  property  for  the  purpose 
of  enabling  the  master  to  decide  who  would 
be  a  proper  person  to  be  appointed  receiver 
of  such  property  and  the  amount  of  the 
security  which  the  receiver  should  be  re- 
quired to  give. 

37.  Fitzburgh  v.  Everingham,  6  Paige 
(N.  Y.)  29. 

38.  Wiswell  v.  Starr,  50  Me.  381;  Hewett 
V.  Adams,  50  Me.  271;  Re  Hull,  etc.,  R.  Co., 
57  L.  T.  Rep.  N.  S.  82. 

That  there  cannot  be  independent  receivers 
over  the  same  estate  at  the  same  time,  each 
having  full  power  to  act,  does  not  mean  that 
the  court  cannot  appoint  more  than  one  to 
act  jointly  in  one  receivership.  "  Mercantile 
Trust,  etc.,  Co.  v.  Florence  Water  Co.,  Ill 
Ala.  119,  19  So.  17;  Von  Roun  v.  San  Fran- 
cisco Super.  Ct.,  58  Cal.  358. 

Managers. —  So  in  England,  where  for  the 
purpose  of  continuing  and  carrying  on  the 
business  a  manager  was  necessary  since  the 
receiver  as  such  had  no  power  to  perform  such 
functions  (see  infra,  IV,  F,  6,  e,  (ill),  (a) 
more  than  one  such  manager  might  be  ap- 
pointed. Tn  re  Manchester,  etc.,  R.  Co.,  14 
Ch.  D.  645,  49  L.  J.  Ch.  365,  42  L.  T.  Rep. 
N.  S.  714. 

39.  Meier  v.  Kansas  Pac.  R.  Co.,  16  Fed. 
Cas.  No.  9,395,  5  Dill  476,  6  Reporter 
642. 

40.  See  supra,  III,  F,  3,  b. 

41.  In  re  Bangor,  2  Molloy  518;  Anony- 
mous, 3  Ves.  Jr.  515,  30  Eng.  Reprint  1134. 
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the  person  chosen  was  shown  to  be  unfit. To  induce  the  court  to  interfere  it 
must  have  been  shown  that  the  person  appointed  by  the  master  was  legally  disqual- 
ified, or  that  his  situation  was  such  as  to  induce  a  belief  that  the  interests  of  the  parties 
would  not  be  properly  attended  to  by  him.''^  In  other  words,  the  court  never 
entertained  any  objection  to  the  master's  report  which  was  not  founded  upon 
principle.**  The  same  rule  governs  an  appellate  court  sitting  in  review  upon 
an  order  of  a  judge  or  chancellor  appointing  a  receiver;  the  lower  court  is  vested 
with  some  discretion  which  should  remain  undisturbed  when  it  has  been  exercised 
unless  there  is  some  overwhelming  objection  in  point  of  the  propriety  of  the 
selection,  or  some  objection  fatal  in  principle.*^  Objections  to  the  appointment 
of  a  particular  person  must  be  timely/^  and  if  not  presented  when  the  matter 
is  before  the  court  on  the  application  they  cannot  be  urged  for  the  first  time 
after  the  receiver  has  acted  and  made  his  final  settlement/^  nor  can  the  appoint- 


42.  Atty.-Gen.  v.  Day,  2  Madd.  246,  56 
Eng.  Reprint  325. 

Practice  —  exception  to  report. —  In  Mat- 
ter of  Eagle  Iron  Works,  8  Paige  (N.  Y.) 
385,  it  was  held  that,  if  either  party  is  dis- 
satisfied with  the  appointment  made  by  the 
master,  the  proper  course  is  to  present  a  peti- 
tion to  the  court,  upon  due  notice  to  all  the 
other  parties  who  have  appeared  and  who 
are  interested  in  the  appointment,  stating 
the  grounds  of  objection  to  the  receiver,  and 
praying  that  the  master  may  review  his  re- 
port. See  also  Wynne  v.  Newborough,  15  Ves. 
Jr.  283,  33  Eng.  Reprint  761  (where  the  party 
objecting  proceeded  by  petition)  ;  Bowersbank 
V.  Colasseau,  3  Ves.  Jr.  164,  30  Eng.  Reprint 
949.  Contra,  Creuze  r.  London,  2  Bro.  Ch. 
253,  29  Eng.  Reprint  140,  Dick.  687,  21  Eng. 
Reprint  439. 

43.  Matter  of  Eagle  Iron  Works,  8  Paige 
(N.  Y.)  385;  Thomas  v.  Dawkin,  3  Bro.  Ch. 
508,  29  Eng.  Reprint  671,  1  Ves.  Jr.  452,  30 
Eng.  Reprint  433 ;  Creuze  v.  London,  2  Bro. 
Ch.  253,  29  Eng.  Reprint  140,  Dick.  687,  21 
Eng.  Reprint  439;  Anonymous,  3  Ves.  515, 
30  Eng.  Reprint  1134;  Tharpe  v.  Tharpe,  12 
Ves.  Jr.  317,  33  Eng.  Reprint  121;  Wilkins  f  . 
Williams,  3  Ves.  Jr.  588,  30  Eng.  Reprint 
1169;  Garland  v.  Garland,  2  Ves.  Jr.  137,  30 
Eng.  Reprint  561.  In  Wynne  v.  Newborough, 
15  Ves.  Jr.  283,  33  Eng.  Reprint  761,  the 
master  was  directed  to  review  his  report  for 
further  consideration  of  the  fact  that  the 
appointee  was  a  member  of  parliament,  etc., 
and  so  circumstanced  that  he  might  not  be 
able  to  give  proper  attention  to  the  estate. 

44.  Cookes  r.  Cookes,  2  De  G.  J.  &  S.  526, 
67  Eng.  Ch.  412,  46  Eng.  Reprint  479. 

45.  Cookes  v.  Cookes,  2  De  G.  J.  &  S.  526, 
67  Eng.  Ch.  412,  46  Eng.  Reprint  479. 

46.  Georgia. —  Jacoby  v.  Kiesling,  87  Ga. 
28,  13  S.  E.  161. 

Louisiana. —  McGilliard  v.  Donaldsonville 
Eoundry,  etc..  Works,  104  La.  544,  29  So.  254, 
81  Am.  St.  Rep.  145. 

Mississippi. —  Hill  v.  Robertson,  24  Miss. 
368,  holding  that  a  party  who  applies  for  the 
apix)intment,  offering  to  execute  a  bond  with 
good  security,  cannot  complain  of  the  chan- 
cellor's refusal  to  appoint  him. 

Virginia. —  Shannon  v.  Hanks,  88  Va.  338, 
13  S.  E.  437. 

Etigland. —  Cookes  v.  Cookes,  2  De  G.  J. 


&  S.  526,  67  Eng.  Ch.  412,  46  Eng.  Reprint 
479. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  81. 
And  for  review  of  such  order  generally  see 
Appeal  and  Ekkor,  3  Cyc.  325,  330. 

Presumption. —  Where  a  bill  in  equity  asks 
that  a  particular  person  named  be  appointed 
receiver,  and  he  is  appointed,  it  will  be  pre- 
sumed to  be  by  the  judgment  of  the  court. 
Johns  V.  Johns,  23  Ga.  31. 

Liquidator. — An  order  having  been  made 
for  continuing  under  supervision  the  volun- 
tary winding-up  of  a  company,  under  which 
a  liquidator  had  been  appointed  and  an  equi- 
table mortgagee  of  property  of  the  company 
having  filed  a  bill  to  enforce  his  security, 
and  obtained  an  order  for  a  receiver,  the  com- 
pany proposed  the  liquidator  as  receiver,  and 
it  was  held  that  inasmuch  as  no  personal 
objection  was  alleged  against  him,  the 
liquidator  ought  to  have  been  appointed  re- 
ceiver, since  the  appointment  of  another  per- 
son would  cause  great  and  unnecessary  ex- 
pense. The  question  was  treated  as  one  of 
principle,  the  receiver  appointed  by  the  vice- 
chancellor  discharged  and  the  liquidator  ap- 
pointed. Perry  v.  Oriental  Hotels  Co.,  L.  R. 
5  Ch.  420,  23  L.  T.  Rep.  N.  S.  525,  18  Wkly. 
Rep.  779. 

47.  See  infra,  note  48. 

Collateral  attack. —  The  mere  fact  that  an 
improper  person  is  appointed  receiver  does 
not  render  the  appointment  absolutely  void, 
although  redress  may  be  secured  in  proper 
appellate  proceedings  (San  Antonio,  etc.,  R. 
Co.  i\  Adams,  11  Tex.  Civ.  App.  198,  32  S.  W. 
733)  ;  and  the  question  cannot  be  raised  in 
a  collateral  proceeding  (Metropolitan  Nat. 
Bank  v.  Commercial  State  Bank,  104  Iowa 
682,  74  K  W.  26;  Haynes  v.  Carter,  9  La. 
Ann.  265;  Moore  v.  Taylor,  40  Hun  (N.  Y.) 
56 ) .  The  capacity  of  a  corporation  to  act 
cannot  be  so  raised.  Robv  r.  Title  Guarantee, 
etc.,  Co.,  166  111.  336,  46  N.  E.  1110;  Vermont, 
etc.,  R.  Co.  V.  Vermont  Cent.  R.  Co.,  46  Vt. 
792.  And  in  Greenawnlt  r.  Wilson.  52  Kan. 
109,  34  Pac.  403,  it  was  held,  over  the  objec- 
tion that  the  receiver's  powers  had  ceased 
because  he  had  become  a  non-resident,  that 
he  was  receiver  in  fact  and  his  authority 
continued  until  it  was  annulled. 

48.  Rogers  r.  Rogers.  (Tenn.  Ch.  App. 
1896)  42  S.  W.  70,  appointment  of  one  who 
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ment  of  one  person  rather  than  another  be  urged  as  error  when  no  request  was 
made  for  the  appointment  of  such  other  person.^^ 

6.  Qualification  —  a.  Bond  —  (i)  In  General.  The  power  to  require 
the  receiver  to  enter  into  a  bond  with  sureties  for  the  faithful  discharge  of  his 
duties  is  one  which  the  court  has  always  had  and  exercised,  and  a  bond  in  pur- 
suance of  such  direction  is  one  given  in  pursuance  of  law,^^  and  after  the  appoint- 
ment of  a  receiver  and  the  assumption  of  his  duties  the  court  may  require  a  bond 
to  secure  the  payment  or  delivery  of  a  fund  for  distribution,  although  no  statutory 
bond  is  prescribed  in  such  cases. The  course  of  the  court  of  chancery  in  Eng- 
land required  security  by  the  receiver,^*  and  the  general  practice  is  to  require 
a  receiver  to  execute  bond  with  approved  sureties,  for  the  faithful  discharge 
of  his  trust  and  to  account,  etc.,  before  he  will  be  permitted  to  take  charge  of 
the  property. This  is  approved  as  the  better  practice  notwithstanding  the 


was  a  solicitor  in  the  cause  and  interested  in 
the  subject-matter.  See  also  Tait  v.  Carey,  3 
Indian  Terr.  765,  49  S.  W.  50,  appointment  of 
assignee,  contrary  to  statute  against  appoint- 
ment of  parties  interested. 

After  affirmance. — And  the  objection  that 
a  trust  company  could  not  be  legally  ap- 
pointed because  the  act  under  which  it  was 
organized  Avas  unconstitutional  and  its  or- 
ganization illegal  cannot  be  raised  after  the 
decree  becomes  conclusive  by  affirmance  on 
appeal.  Roby  v.  Title  Guarantee,  etc.,  Co., 
1G6  111.  336,  46  N.  E.  1110. 

49.  Bliley  v.  Taylor,  86  Ga.  163,  13  S.  E. 
283. 

50.  Notice  of  appointment  see  infra,  IV, 
D,  5,  j. 

51.  Liability  on  bond  see  infra,  IX. 
Supplementary    proceedings    see  Execu- 
tions, 17  Cyc.  1457. 

52.  Titus  V.  Fairchild,  49  N.  Y.  Super. 
Ct.  211. 

53.  Rowlet  V.  Eubank,  1  Bush  (Ky.)  477. 

54.  Mead  v.  Orrery,  3  Atk.  235,  26  Eng. 
Eeprint  937. 

55.  Connecticut. —  Tomlinson  v.  Ward,  2 
Conn.  396. 

Maryland. —  Williamson  v.  Wilson,  1  Bland 
418. 

Michigan. —  Smith  v.  Menominee  Cir. 
Judge,  53  Mich.  560,  19  N.  W.  184. 

'New  York. —  Jones  v.  Blun,  145  N.  Y.  333, 
39  N.  E.  954  (receiver  in  proceeding  to 
sequester  assets  of  corporation  under 
statute)  ;  Hegewisch  v.  Silver,  140  N.  Y.  414, 
35  N.  E.  658. 

North  Carolina. —  Nesbitt  v.  Turrentine,  83 
N.  C.  535. 

Washington. —  Libert  v.  Unfried,  47  Wash. 
182,  91  Pac.  774,  infra,  note  60. 

West  Virginia. —  Carper  v.  Hawkins,  8  W. 
Va.  291. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  86. 
The  order  of  appointment  should  require 

the  receiver  to  give  security  (Tomlinson  v. 
Ward,  2  Conn.  396;  Smith  v.  Menominee  Cir. 
Judge,  53  Mich.  560,  19  K  W.  184)  ;  and  it 
is  generally  true  that  the  order  so  provides 
(Hegewisch  v.  Silver,  140  N.  Y.  414,  35  K  E. 
658). 

Receiver  to  get  in  assets  —  indemnity  to 
executor. — A  receiver  appointed  to  collect  in 
assets,  and  to  bring  actions  in  the  name  of 
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an  executrix,  must  give  security  to  indemnify 
the  executrix  on  account  of  such  actions. 
Taylor  v.  Allen,  2  Atk.  213,  26  Eng.  Reprint 
532. 

Substantial  compliance  with  the  statute 

prescribing  a  bond  is  sufficient.  Rowlet  v, 
Eubank,  1  Bush  (Ky.)  477. 

Common-law  obligation. — A  bond  in  a  case 
not  provided  for  by  statute  may  nevertheless 
be  good  as  a  common-law  obligation.  Ellis  v. 
Carr,  1  Bush  (Ky.)  527,  infra,  note  62. 

Obligee  —  In  general. — ^A  bond  in  which  no 
obligee  is  named,  but  which  is  conditioned 
for  the  faithful  discharge  of  duties  and 
obedience  of  the  orders  of  the  court,  is  held 
sufficient.  Sanford  v.  Carr,  8  Ky.  L.  Rep. 
618. 

Public  officer. — A  statute  prohibiting  a 
sheriiT  or  other  officer  from  taking  any  bond, 
obligation,  or  other  security,  by  color  of  his 
office,  etc.,  does  not  apply  to  a  bond  given 
in  pursuance  of  an  order  or  judgment  of  a 
court  of  competent  jurisdiction  as  a  portion 
of  the  machinery  by  which  it  is  enabled  to 
carry  its  judgment  into  effect.  Titus  v.  Fair- 
child,  49  N.  Y.  Super.  Ct.  211. 

Form  prescribed  by  court. — A  statute  pro- 
viding that  before  entering  upon  his  duties 
the  receiver  must,  with  one  or  more  sureties, 
approved  by  the  court,  execute  a  bond  to  such 
person  and  in  such  manner  as  the  court  shill 
direct  to  the  effect  that  he  will  faithfully 
discharge  the  duties  of  receiver  and  obey 
the  orders  of  the  court,  modifies  a  former 
provision  prescribing  a  form  of  bond  to  be 
made  payable  to  the  commonwealth,  and  the 
court  has  a  right  to  make  the  bond  payable 
to  itself.  Rowlet  v.  Eubank,  1  Bush  (Ky.) 
477. 

Descriptio  personw. —  The  rule  that  where 
a  party  to  a  written  instrument  is  described 
by  some  title  without  introducing  any  words 
to  show  that  he  intends  to  act  in  such 
capacity,  such  phrase  is  a  mere  ^descriptio 
personcB  and  mxist  yield  to  the  evident  pur- 
pose of  the  instrunient,  and  if  upon  an  ex- 
amination of  all  the  provisions  of  a  receiver's 
bond,  it  is  apparent  that,  although  it  pur- 
ports to  be  an  obligation  to  one  described 
"  clerk,"  etc.,  it  is  in  reality  taken  to  him  in 
his  canacitv  as  clerk  of  the  court,  it  will  be 
deemed  valid  without  words  to  show  that  the 
obligee's  representatives  are  to  succeed  to  his 
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execution  of  such  bond  may  not  be  absolutely  essential  to  the  validity  of  the 
appointment,^^  and  although  the  proceeding  in  which  the  appointment  is  made 
is  statutory  and  the  statute  does  not  expressly  require  such  bond.^'^  Where 
the  order  requires  the  receiver  to  enter  into  a  bond  before  assuming  to  inter- 
meddle with  the  property  to  which  the  receivership  relates,  he  is  held  to  have 
no  authority  as  receiver  until  such  bond  is  given/^  unless  the  provision  of  the 
order  is  waived  by  the  court  or  parties  in  interest  having  power  to  dispense  with 
the  bond.^^ 


rights.  Titus  v.  Fairchild,  49  N.  Y.  Super. 
Ct.  211. 

The  penalty  of  the  bond  is  sufficient  where 
the  estate  is  almost  entirely  real  estate,  which 
the  receiver  cannot  sell  without  an  order 
of  court,  the  rents  being  all  that  he  can 
get  into  his  possession  of  which  he  cannot 
likely  receive  an  amount  greater  than  the 
bond  will  cover.  Monroe  Bank  v.  Schermer- 
horn,  Clarke  (N.  Y.)  366. 

Sureties  —  In  general. —  Mead  v.  Orrery, 
3  Atk.  235,  26  Eng.  Reprint  937,  holding  that 
two  sureties  in  a  recognizance  were  required, 
the  chancellor  disapproving  the  practice  of 
going  out  of  the  course  of  the  court  and 
taking  an  assignment  of  a  mortgage  belong- 
ing to  the  receiver. 

Freehold  qualifications  are  not  necessary. 
Tottenham  v.  Tottenham,  Hayes  575. 

A  guarantee  society  is  sufficient  as  surety. 
Colmore  v.  North,  42  L.  J.  Ch.  4,  27  L.  T. 
Rep.  N.  S.  405,  21  Wkly.  Rep.  43. 

Won-residents. — A  receiver's  bond  has  been 
held  sufficient  in  the  federal  court,  although 
the  sureties  are  non-residents  of  the  state  in 
which  the  appointment  is  made.  Taylor  v. 
Life  Assoc.  of  America,  3  Fed.  465.  But  in 
Cockburn  v.  Raphael,  2  Sim.  &  St.  453,  25 
Rev.  Rep.  244,  1  Eng.  Ch.  453,  57  Eng.  Re- 
print 419,  a  receiver  was  appointed,  on  appli- 
cation of  executor,  to  collect  assets  in  India, 
but  required  to  find  sureties  in  England. 

Approval. —  The  approval  of  a  receiver's 
bond  by  the  court  is  an  adjudication  that  the 
bond  is  sufficient  and  connot  be  collaterally 
attacked.  Metropolitan  Nat.  Bank  v.  Com- 
mercial State  Bank,  104  Iowa  682,  74  N.  W. 
26.  The  validity  of  the  bond  is  not  affected 
by  the  fact  that  the  order  of  approval  was 
entered  before  the  bond  was  executed.  San- 
ford  V.  Carr,  8  Ky.  L.  Rep.  618.  And  a  stat- 
ute requiring  such  bond  to  be  approved  is 
held  to  be  directory,  so  that  an  approval 
nunc  pro  tunc  is  sufficient.  Gephart  v.  Star- 
rett,  47  Md.  396.  In  Newman  v.  Hammond, 
46  Ind.  119,  the  statute  required  approval  by 
the  court  and  the  appointment  was  held  void 
because  it  was  made  by  the  judjje  and  the 
bond  approved  by  the  clerk  in  vacation.  This 
decision  does  not  turn  so  much  upon  the  mere 
approval  of  the  bond  as  upon  the  authority 
to  nppoint  receivers  in  vacation. 

56.  Johns  r.  Johns,  23  Ca.  31. 

57.  Mechanics'  F.  Ins.  Co.'s  Case,  5  Abb. 
Pr.         Y.)  444. 

58.  Phillips  V.  Smoot,  1  Mackev  (D.  C.) 
478  (holdinj?  that  until  the  bond  is  fjiven 
the  receiver  cannot  dispossess  a  party  in  pos- 
session of  the  propertv)  ;  Heirewiseh  r.  Silver, 
140  N.  Y.  414,  35  N.  E.  658:  Johnson  r. 
Martin,    1    Thomps.    &    C.    (N.    Y.)  504 


(where,  in  an  action  by  a  receiver  who  had 
not  complied  with  the  order  of  appointment, 
although  he  had  executed  an  insufficient  obli- 
gation in  the  form  of  a  bond,  plaintiff  was 
nonsuited)  ;  Davis  v.  Snead,  33  Gratt.  (Va.) 
705;  Crumlish  v.  Shenandoah  Valley  R.  Co., 
40  W.  Va.  627,  22  S.  E.  90. 

Defective  bond. —  But  in  Morgan  v.  Potter, 
17  Hun  (N.  Y. )  403  [distinguishing  Johnson 
V.  Martin,  1  Thomps.  &  C.  504,  supra,  thi* 
note,  in  that  for  aught  that  appears  in  that, 
case  the  objection  was  taken  by  a  judgment 
debtor,  and  in  that  it  does  not  appear  in  that 
case  that  the  receiver  had  obtained  leave  of 
court  to  sue,  as  he  did  in  the  case  at  bar], 
it  was  held  that  in  an  action  by  a  receiver 
appointed  in  supplementary  proceedings  the 
fact  that  the  bond  or  obligation  executed  by 
the  receiver  was  not  sealed  was  an  irregu- 
larity of  which  the  judgment  debtor  alone 
could  take  advantage. 

Filing  nunc  pro  tunc— In  Whiteside  v. 
Pendergast,  2  Barb.  Ch.  (N.  Y.)  471,  it  was 
held  that  where  a  bond  was  executed  and 
approved  pursuant  to  an  order  of  appoint- 
ment, but  through  inadvertence  was  not  filed 
in  the  clerk's  office,  the  court  might  subse- 
quently direct  it  to  be  filed  nunc  pro  tunc 
so  as  to  complete  the  appointment  and  render 
the  receiver  liable  to  account  for  the  prop- 
erty which  came  to  his  hands  subsequent  to 
the  time  when  the  bond  should  have  been 
filed.  This  was  an  appeal  by  the  receiver 
and  the  sureties  from  the  order  directing 
such  filing,  and  it  was  not  necessary  to  de- 
termine, and  it  was  not  decided,  what  was 
the  effect  of  the  order  to  render  the  sureties 
liable  for  property  which  might  have  been 
wasted  by  the  receiver  before  the  making  of 
the  order.  So  in  Blois  v.  Betts,  Dick.  336, 
21  Eng.  Reprint  298,  and  Vaushan  r. 
Vaughan,  Dick.  90,  21  Eng.  Reprint  202, 
where  a  surety  in  a  recognizance  procured  his 
discharge  and  fresh  recognizance  was  entered 
into  but  was  not  enrolled  in  time,  it  was 
entered  nunc  pro  tunc,  and  the  court  added 
in  the  first  case  cited  that  it"  was  not  to 
take  effect  as  against  intermediate  purchnsevs 
from  the  co,{?nizors  but  only  from  the  time 
of  the  enrolment. 

Receiver  de  facto. —  It  is  also  hold,  bow- 
ever,  that  the  appointee  may  be  receiver 
de  facto,  althoujih  he  has  not  given  any  bond, 
so  thnt  his  authoritv  to  sue  cannot  bo  col- 
laterally attacked.  Metropolitan  Nat.  Bank 
V.  Commercial  State  Bank!  104  Iowa  682,  74 
N.  W.  26. 

Relation  back  of  title  to  time  of  giving 
security  see  infra,  IV.  D,  4.  b. 

59.  Ho£Tewisch  r.  Silver,  140  N.  Y.  414, 
35  N.  E.^658. 
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(ii)  Security  Dispensed  With — (a)  In  General.  A  requirement  that 
the  receiver  enter  into  bond  is  not  prerequisite  to  the  vahdity  of  the  appointment/^ 
and  the  Enghsh  chancery  practice  recognized  the  power  of  the  court  to  dispense 
with  security  but  without  salary  to  the  receiver.®^  And  so  it  has  been  held  that 
a  receiver's  bond  need  not  be  required  of  the  master,  a  bonded  officer  of  the 
court nor  of  other  officers  whose  official  bonds  cover  the  duties  imposed  upon 
them  as  receivers/^  nor  of  trust  companies  whose  assets,  under  the  law  regulating 
such  companies,  are  considered  as  the  security  required  by  law  for  the  faithful 
performance  of  such  duties.^*  But  if  an  administrator,  in  a  suit  for  an  account- 
ing brought  by  him,  is  appointed  receiver,  he  should  be  required  to  give  a  new 
bond  as  such.^^ 

(b)  Waiver  and  Consent.  While  it  is  said  that  it  would  perhaps  be  best  to 
require  of  a  receiver  bond  with  good  security  in  all  cases, ®^  it  is  nevertheless 
held  that  where  the  parties  in  interest  apply  for  his  appointment,  and  are  in  all 
respects  capable  of  judging  of  the  competency  and  responsibility  of  the  person 
appointed,  they  may  unquestionably  waive  it.®^ 


60.  Wilson  V.  Welsh,  157  Mass.  77,  31 
N.  E.  712  (no  defense  to  action  by  receiver 
that  decree  appointing  him  does  not  require, 
and  the  receiver  has  not  given,  bond )  ;  Billing 
V.  Foster,  21  S.  C.  334. 

An  order  is  not  void  because  of  the  omis- 
sion to  require  adequate  security.  Nesbitt  v. 
Turrentine,  83  N.  C.  535;  Morrison  v.  Skerne 
Ironworks  Co.,  60  L.  T.  Rep.  N.  S.  588.  See 
also  In  re  Fifty-four  First  Mortgage  Bonds, 
15  S.  C.  304.  Contra,  Libert  v.  Unfried,  47 
Wash.  182,  91  Pac.  774,  holding  that  an 
order  on  an  ex  parte  application  which  directs 
the  receiver  to  seize  and  retain  property  is 
void. 

61.  Boyle  v.  Bettws  Llantwit  Colliery  Co., 
2  Ch.  D.  726,  45  L.  J.  Ch.  748,  34  L.  T.  Rep. 
N.  S.  844  (where,  on  the  application  of  an 
unpaid  vendor  of  the  property  of  a  company 
in  voluntary  liquidation,  and  unable  from  in- 
solvency to  carry  on  its  works,  the  vendor 
was  appointed  receiver  without  security  or 
salary)  ;  Taylor  v.  Eckersley,  2  Ch.  D.  302, 
45  L.  J.  Ch.  527,  34  L.  T.  Rep.  S.  637, 
24  Wkly.  Rep.  450 ;  Hyde  v.  Warden,  1  Ex.  D. 
309,  25  Wkly.  Rep.  65;  Gardner  v.  Blane,  1 
Hare  381,  23  Eng.  Ch.  381,  66  Eng.  Reprint 
1080  (which  was  a  suit  by  an  infant  against 
testamentary  guardians  who  were  also  ex- 
ecutors under  the  will  of  the  infant's  father 
for  an  account  of  rents  and  profits  of  the 
infant's  real  estate  and  for  a  receiver,  and 
the  vice-chancellor  appointed  one  of  the 
guardians  receiver  without  salary  and  with- 
out being  required  to  give  security,  observing 
that  it  was  not  unusual  where  no  salary  was 
given  to  dispense  with  security).  See  also 
as  to  dispensing  with  security  of  receiver  ap- 
pointed pursuant  to  the  nomination  of  a 
testator  in  his  will  Hibbert  v.  Hibbert,  3 
Meriv.  681,  17  Rev.  Rep.  169,  36  Eng.  Reprint 
261.  But  in  In  re  Ward,  2  Chamb.  (U.  C.) 
188,  it  was  held  that  sureties  could  not  be 
dispensed  with  except  when  all  the  parties 
are  sui  juris  and  consent. 

Equitable  execution. —  Upon  an  application 
of  a  judgment  creditor  by  way  of  equitable 
execution,  if  the  receiver  is  to  be  authorized 
to  receive  money  belonging  to  any  one  but 
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the  debtor,  it  would  be  wrong  to  appoint  a 
receiver  without  security,  but  where  his 
rights  will  be  limited  to  receiving  those 
moneys  which  are  the  absolute  property  of 
the  debtor,  free  from  any  trust,  it  is  not  im- 
proper to  make  the  appointment  without 
security,  the  receiver's  rights  being  limited 
to  receiving  the  amount  of  the  judgment  debt, 
and  plaintiff  consenting  to  be  responsible  for 
him.  McLean  v.  Allen,  14  Ont.  Pr.  84.  And 
so  a  plaintiff  who  had  obtained  judgment  was 
upon  his  application  ex  parte  appointed  re- 
ceiver without  security  of  the  income  of  the 
interest  of  a  defendant  under  a  will.  Fuggle 
V.  Bland,  11  Q.  B.  D.  711;  Kincaid  v.  Kincaid, 
12  Ont.  Pr.  462. 

62.  De  Walt  v.  Kinard,  19  S.  C.  286,  as 
to  special  bond  of  master  appointed  to  collect 
rents  pendente  lite.  See  also  Ellis  v.  Carr,  1 
Bush  (Ky. )  527,  where  it  was  held  that,  al- 
though there  was  no  statutory  authority  for 
the  appointment  of  a  standing  master  or  re- 
ceiver of  the  court,  yet  where  one  was  ap- 
pointed and  entered  into  a  general  bond  for 
the  faithful  discharge  of  all  the  duties  en- 
joined on  him  by  the  laws  and  decrees  of  the 
court,  etc.,  and  acted  in  a  matter  in  which 
the  court  had  authority  by  statute  to  appoint 
a  receiver,  such  general  bond  should  be  upheld 
as  a  good  common-law  obligation.  But  see 
Waters  v.  Carroll,  9  Yerg.  (Tenn.)  102.  And 
see  State  v.  Odom,  86  N.  C.  432,  supra,  I,  note 
3. 

63.  Smith  v.  Butcher,  28  Gratt.  (Va.)  144 
(sheriff)  ;  Moran  v.  Johnston,  26  Gratt. 
(Va.)  108  (sergeant  of  city  appointed  to  re- 
ceive rents  and  profits  pending  appeal  from 
an  order  of  sale  of  land  to  satisfy  liens), 

64.  Matter  of  Empire  City  Bank,  10  How. 
Pr.  (N.  Y.)  498;  Goff  v.  Goff,  54  W.  Va.  364, 
46  S.  E.  177. 

65.  Miller  v.  Jones,  39  111.  54. 

66.  Johns  V.  Johns,  23  Ga.  31. 

67.  Johns  V.  Johns,  23  Ga.  31;  Carlisle  V. 
Berkeley,  Ambl.  599,  27  Eng.  Reprint  390; 
Ridout  V.  Plymouth,  Dick.^  68,  21  Eng.  Re- 
print 193.  See  also  Hegewisch  v.  Silver,  140 
N.  Y.  414,  35  N.  E.  658. 

Failure  to   object. —  Where  a  receiver  is 
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(c)  New  or  Additional  Security.  If  a  receiver's  security  becomes  insufficient 
he  may  be  ruled  to  show  cause  why  he  should  not  give  other  sureties  or  be 
removed. Where  a  surety  of  a  receiver  dies/^  or  is  discharged/^  a  new  surety 
or  a  fresh  recognizance  may  be  ordered.  But  where  a  temporary  receiver  in 
a  proceeding  to  sequester  the  assets  of  a  corporation  is  continued  as  permanent 
receiver,  the  court  is  dealing  with  its  own  officer  with  his  bond  on  file,  and  a  new 
bond  need  not  be  required  in  order  to  enable  the  receiver  to  act  with  authority. 
An  order  requiring  one  surety  only,  in  contravention  of  a  statute  requiring  two, 
may  be  subsequently  amended  so  as  to  require  a  bond  with  two  sureties. '^^ 

b.  Oath.    A  receiver  need  not  be  sworn,  the  statute  not  requiring  it,  as  he  is 
an  officer  of  the  court  whose  proceedings  are  always  subject  to  its  revision. 
And  where  the  statute  provides  that  the  receiver  shall  take  an  oath,  if  his  author- 
ity to  sue  is  questioned  it  will  be  presumed  from  his  appointment  and  quali- 
fication by  giving  bond  that  the  oath  was  taken. "^^ 

G.  Renewal  of  Application.    The  principle  of  res  adjudicata  which  prevents 
a  matter  being  twice  htigated  between  the  samie  parties  has  no  apphcation  to 
a  mere  interlocutory  motion  for  a  receiver.      An  apphcation  for  the  appoint- 
ment of  a  receiver  may  be  renewed  at  any  time  on  a  new  state  of  facts  arising, 
but  it  will  not  be  granted  upon  the  same  papers  or  a  part  of  the  same  papers 


appointed  to  carry  into  effect  the  decree  of 
the  court,  it  behooves  one  party  as  much  as 
the  other  to  see  that  the  receiver  is  required 
to  give  bond;  and  a  failure  to  do  so  precludes 
objection  on  that  account  on  appeal.  Shulte 
V.  Hoffman,  18  Tex.  678. 

Practice  in  England. —  V^Hiere  a  reference 
had  been  made  to  appoint  a  receiver,  the 
court  would  not,  even  by  consent  of  the  par- 
ties, dispense  with  the  usual  security;  but 
the  proper  course  was,  for  the  parties,  of 
their  own  authority,  to  nominate  a  receiver, 
and  then  to  apply  for  liberty  for  him  to  act 
without  security,  Tylee  v.  Tylee,  17  Beav. 
583,  51  Eng.  Eeprint  1161;  Manners  v.  Furze, 
11  Beav.  30,  12  Jur.  129,  17  L.  J.  Ch.  70,  50 
Eng.  Reprint  727. 

Parties  not  competent  to  consent. — A  re- 
ceiver will  not  be  appointed  without  sureties, 
although  not  objected  to,  if  persons  not  com- 
petent to  consent  are  interested.  See  Tylee 
r.  Tylee,  17  Beav.  583,  51  Eng.  Eeprint  1161. 
But  see  Carlisle  v.  Berkley,  Ambl.  599,  27 
Eng.  Reprint  390.  In  the  case  of  infants  the 
chancellor  ought  to  look  closely  into  the  mat- 
ter, and  see  that  their  interests  are  secure, 
and  if  the  receiver  is  not  entirely  responsible, 
security  ought  to  be  required.  There  should 
be  no  risk  of  loss.  Johns  v.  Johns,  23  Ga. 
31. 

68.  Shackelford  v.  Shackelford,  32  Gratt. 
(Va.)  481.  See  also  Wise  v.  Ashe,  1  Ir.  Eq. 
210. 

A  showing  that  the  former  security  is 
inadequate  will  be  required  before  the  court 
will  order  one  who  has  been  placed  in  posses- 
sion of  property  to  give  additional  security. 
Hungerford  v.  Gushing,  8  Wis.  327. 

69.  Baldwin  v.  Crawford,  1  Ch.  Chamb. 
(U.  C.)  264,  where  the  receiver  obtained  an 
ecc  parte  order  referring  it  to  the  master  to 
approve  a  new  surety.  See  also  Averall  v. 
Wade,  El.  &  K.  341. 

70.  See  Blois  v.  Betts,  Dick.  336,  21  Eng. 
Reprint  298,  and  Vaughan  i\  Vaughan,  Dick. 


90,  21  Eng.  Reprint  202,  as  to  fresh,  recog- 
nizance, supra,  note  58. 

71.  Jones  v.  Blun,  145  N.  Y.  333,  39  N.  E. 
954,  holding,  however,  that  the  court  has 
ample  power  to  direct  a  further  bond  to  be 
given  if  it  deems  such  a  course  proper. 

72.  Holmes  v.  McDowell,  15  Hun  (N.  Y.) 
585  [affirmed  in  76  N.  Y.  596],  holding  that 
the  original  order  was  not  void,  the  court 
not  deriving  its  power  from  the  statute  but 
exercising  it  as  an  inherent  power  of  a  court 
of  chancery;  that  the  statutory  mode  of  ex- 
ercising the  power,  not  being  declared  to  be 
jurisdictional,  was  directory. 

73.  American  Bank  v.  Cooper,  54  Me.  438. 

74.  Seymour  v.  Aultman,  109  Iowa  297, 
80  N.  W.  401. 

Directory  statute. —  In  Dayton  v.  Borst, 
7  Bosw.  (N.  Y.)  115  [affirmed  in  31  N.  Y. 
435],  it  was  held  that  the  omission  of  a  re- 
ceiver of  an  insolvent  bank  to  take  an  oath, 
prescribed  by  the  statute  of  New  Jersey, 
until  after  he  had  brought  suit  in  New  York, 
was  not  sufficient  cause  for  dismissing  the 
suit,  the  order  of  appointment  not  requiring 
the  oath  to  be  taken,  as  the  statute  is  di- 
rectory. 

75.  Belmont  v.  Erie  R.  Co.,  52  Barb.  (N.  Y.) 
637. 

By  a  dismissal  of  his  action  by  plaintiff 

after  his  motion  for  the  appointment  of  a 
receiver  has  been  denied,  he  is  not  barred 
from  bringing  a  new  action,  and  the  right 
to  move  for  the  appointment  of  a  reeoiver  in 
the  latter  action  is  as  much  an  incident 
thereto  as  it  was  to  the  first  action,  although 
he  might  have  appealed  from  the  order  deny- 
ing the  motion  in  the  first  action,  Anderson 
r.  Powell,  44  Iowa  20. 

Refusal  of  different  judge  in  supplementary 
proceedings  see  Executions,  17  Cvc.  1453 
note  76. 

76.  Ft.  Wayne  Electric  Corp.  i\  Franklin 
Electric  Light  Co.,  57  N.  J.  Eq.  7,  41  Atl. 
217  [affirmed  in  58  N.  J.  Eq.  579.  43  Atl. 
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Tipon  which  a  similar  motion  has  been  refused;  new  facts  or  circumstances 
must  be  shown  to  sustain  a  new  motion.'^^  If  an  order  of  appointment  is  void 
it  will  not  stand  in  the  way  of  a  subsequent  valid  appointment/^  and  pending 
a  motion  to  vacate  an  appointment  made  without  notice  and  for  other  irregulari- 
ties, a  notice  of  motion  for  another  appointment  in  the  event  the  first  order  is 
vacated  may  be  served  and  acted  on  upon  vacating  such  original  appointment.'^^ 

H.  Continuance,  Extension,  and  Subsequent  Appointments  — 
1.  Continuance  of  Receiver.  Where  a  receiver  has  been  appointed  generally  in 
an  action  it  is  unnecessary,  when  the  action  comes  on  upon  further  considera- 
tion, to  insert  in  the  minutes  a  direction  to  continue  the  receiver.^^  The  appoint- 
ment of  a  temporary  receiver  is  superseded  by  a  judgment  appointing  a  per- 
manent receiver  when  all  the  parties  are  before  the  court,  and  it  is  then  too  late 
to  question  the  regularity  of  the  temporary  appointment.^^ 

2.  Subsequent  Appointment  and  Extending  Receivership.^^  ^phe  general  rule 
as  between  courts  of  concurrent  jurisdiction  is  that  property  already  in  posses- 
sion of  the  receiver  of  one  court  cannot  rightfully  be  taken  from  him  without  the 
court's  consent,  by  the  receiver  of  another  court  appointed  in  a  subsequent  suit.^^ 


1098]  ;  Oakley  v.  Pater  son  Bank,  2  N.  J.  Eq. 
173. 

77.  Ft.  Wayne  Electric  Corp.  v.  Franklin 
Electric  Light  Co.,  57  N.  J.  Eq.  7,  41  Atl. 
217  {affirmed  in  58  N.  J.  Eq.  579,  43  Atl. 
1098]  ;  Fenton  v.  Lumberman's  Bank,  Clarke 
(N.  Y.)  360. 

To  discourage  litigiousness. —  This  prac- 
tice is  adopted  by  the  courts  in  order  to  dis- 
courage mere  litigiousness.  Belmont  v.  Erie 
E._  Co.,  52  Barb.  (N.  Y.)  637,  where  it  is 
said  that  where  a  motion  has  been  once  fully 
heard  and  decided  it  should  not  be  revived 
again  except  upon  leave  of  the  court  first 
had  and  obtained  or  unless  a  different  state 
of  facts  has  arisen  since  the  first  decision. 

In  appellate  court. —  In  Allen  v.  Harris, 
4  Lea  (Tenn.)  190,  after  a  decree  for  defend- 
ants in  a  suit  to  enjoin  the  prosecution  of 
an  action  of  ejectment,  and  appeal  prayed 
and  granted,  but  before  it  was  perfected  de- 
fendant filed  a  petition  for  a  receiver  which 
the  chancellor  denied,  from  which  order  also 
tliere  was  an  appeal,  and  it  was  held  that 
the  supreme  court  could  not  entertain  an  ap- 
plication for  a  receiver  to  revise  the  action 
of  the  loM^er  court  because  it  would  not 
undertake  to  act  separately  upon  each  error 
committed  by  the  lower  court,  and  a  party 
is  entitled  only  to  one  hearing  on  appeal; 
that  if  the  application  is  intended  as  a  new 
one  without  reference  to  the  action  of  the 
chancellor,  it  could  not  be  granted  because 
there  was  nothing  to  support  it  exce^nt  what 
appeared  on  the  record,  and  to  act  upon  that 
would  be  to  revise  the  action  of  the  chancel- 
lor; that  a  new  affidavit  repeating  the 
facts  stated  in  the  affidavit  below  did  not 
change  the  result,  and  an  affidavit  of  new 
facts  which  have  since  occurred  would  be  to 
require  the  court  to  exercise  original  and 
not  appellate  jurisdiction. 

Postponement  of  action  —  In  general. —  To 
postpone  a  discretionary^  order  such  as  that 
appointing  a  receiver  is  not  a  bar  to  it,  and 
where  an  application  for  a  receiver  has 
been  continued  till  the  hearing,  and  a  writ 
of  error  to  the  order  of  continuance  has  been 
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sued  out,  the  judge,  during  term-time  and 
before  the  main  case  is  brought  on  for  final 
hearing,  may  properly  grant  the  application 
on  the  same  bill  and  the  same  facts.  Mc- 
Caskill  V.  Warren,  58  Ga.  286. 

Leave  to  renew  the  application  on  addi- 
tional evidence  is  sometimes  granted  upon 
denying  the  first  application.  Devlin  v.  Hope, 
16  Abb.  Pr.  (N.  Y.)  314,  where  upon  deny- 
ing an  application  partially  on  the  ground 
that  to  grant  it  would  practically  destroy 
the  interest  in  dispute,  and  also  because  the 
equities  of  plaintiff  were  almost  entirely  con- 
troverted by  the  answer,  leave  to  renew 
the  application  on  additional  evidence  was 
granted.  See  also  IVCerchants,  etc..  Bank  v. 
Griffith,  10  Paige  (N.  Y.)  519. 

78.  Robinson  v.  Dickey,  143  Ind.  214,  42 
N.  E.  638,  holding  that  upon  setting  aside 
an  appointment  because  no  action  was  pend- 
ing when  it  was  made,  the  court  may  grant 
another  application  before  the  property  is 
restored. 

79.  Clark  v.  Clark,  11  Abb.  N.  Cas.  (N.  Y.) 
333,  holding  that  an  appointment  made  under 
such  counter  notice  was  not  invalidated  by 
the  fact  that  the  order  to  show  cause  con- 
tained a  stay,  defendant  not  having  raised 
the  objection  on  the  hearing  of  the  motion. 

80.  Re  Underwood,  60  L.  T.  Rep.  N.  S.  384, 
37  Wkly.  Rep.  428. 

Continuance  by  order  of  sale. — A  receiver 
already  appointed  is  in  effect  continued  in 
office  by  an  order  directing  him  to  sell,  and 
such  order  is  an  exercise  of  the  power  given 
the  court  to  dispose  of  property  through  a 
receiver  after  judgment.  Buist  v.  Merchants', 
etc..  Bank,  65  S.  C.  487,  43  S.  E.  958. 

81.  MacNabb  v.  Porter  Air-Lighter  Co., 
44  N.  Y.  App.  Div.  102,  60  N.  Y.  Suppl. 
694. 

Termination  and  retention  of  receivership 

see  infra,  III,  K. 

82.  As  to  property  in  hands  of  stranger 
see  infra,  IV,  D,  5,  h,  (ii). 

Ancillary  appointment  see  infra,  VIII,  B. 

83.  In  re  Watts,  190  U.  S.  1,  23  S.  Ct. 
718,  47  L.  ed.  933.    And  see,  generally,  ag 
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But  the  appointment  of  a  receiver  in  one  suit  will  not  necessarily  preclude 
the  appointment  of  another  receiver  in  a  subsequent  suit.^^  And  while  if 
the  receivership  in  the  first  instance  is  general,  and  the  receiver  is  appointed 
to  take  possession  of  all  the  property  of  every  character  and  description  and 
preserve  it  for  the  benefit  of  all  creditors  entitled  thereto,  there  is  no  necessity 
for  another  receiver  having  hke  powers,  another  appointment  will  be  made 
on  behalf  of  all  creditors  where  the  first  receivership  is  not  of  that  character. 


to  this  principle  Courts,  11  Cyc.  988,  10 11; 
MoETGAGES,  27  Cyc.  1633. 

After  discharge  of  receiver. —  Where  the 
court,  after  appointing  a  receiver  at  the  in- 
stance of  a  lien  claimant,  accepts  a  bond  as 
security,  in  lieu  of  the  property  itself,  and. 
thereupon  discharges  the  receiver,  and  orders 
him  to  return  the  property  to  its  owners,  the 
property  thus  surrendered  becomes  free  for 
the  action  of  any  other  court  of  competent 
jurisdiction;  and  if  such  a  court  then  ap- 
points a  receiver,  who  takes  possession,  he 
cannot  be  displaced  by  the  subsequent  action 
of  the  former  court  in  setting  aside  its  order 
for  acceptance  of  security  in  lieu  of  the  prop- 
erty, and  making  a  new  order  for  taking  pos- 
session by  a  receiver.  Shields  v,  Coleman, 
157  U.  S.  168,  15  S.  Ct.  570,  39  L.  ed.  660. 
See  also  Crosby  v.  Morristown,  etc.,  R.  Co., 
(Tenn.  Ch.  App.  1897)  42  S.  W.  507. 

Bankruptcy. —  The  rule  of  the  text  can 
have  only  a  qualified  application  where  wind- 
ing up  proceedings  are  superseded  by  those 
in  bankruptcy  as  to  which  the  jurisdiction 
is  not  concurrent.  In  re  Watts,  190  U.  S.  1, 
23  S.  Ct.  718,  47  L.  ed.  933. 

Interference  as  between  receivers  see  in- 
fra,  TV,  D,  6,  a,  (ii). 

84.  Syracuse  State  Bank  v.  Gill,  23  Hun 
(N.  Y.)  410;  Bailey  v.  O'Mahonv,  33  N".  Y. 
Super.  Ct.  239,  10  Abb.  Pr.  N.  S.  270;  Rogers 
V.  De  Forest,  7  Paige  (N.  Y.)  272  [reversed 
on  the  merits  of  the  cause  in  22  Wend.  483], 
prior  appointment  for  estate  of  debtor  no 
answer  to  application  for  similar  appoint- 
ment in  subsequent  suit. 

Jurisdiction. —  See  Crosbv  r-.  Morristown, 
•etc.,  R.  Co.,  (Tenn.  Ch.  App.  1897)  42  S.  W. 
507,  as  between  receivers  of  the  state  and 
federal  courts,  the  court  saying  that  both 
receivers  are  receivers  de  jure  with  respect 
to  the  source  of  their  authority,  although  one 
may  not  be  able  to  hold  property  placed  in 
his  possession. 

In  supplementary  proceedings. —  Under 
K  Y.  Code  Civ.  Proc.  §  2466,  it  is  provided 
that  only  one  receiver  of  the  property  of  a 
judgment  debtor  shall  be  appointed.  See 
Executions,  17  Cyc.  1457.  But  this  pro- 
vision is  held  to  apply  only  to  supplementary 
proceedings,  and  therefore  where  a  judgment 
creditor  brings  an  action  to  reach  certain 
shares  of  mining  stock  claimed  to  belong  to 
the  judgment  debtor,  but  which  are  standing 
on  the  company's  books  in  the  name  of  his 
wife,  and  application  is  made  for  appoint- 
ment of  a  receiver,  it  is  not  necessary  to  ap- 
point the  same  receiver  as  has  already  been 
appointed  in  proceedings  supplementary  to 
execution.  Syracuse  State  Bank  v.  Gill,  23 
Hun  (N.  Y.)  '410. 


Injunction  against  first  receiver. — An  in- 
junction against  one  personally,  who  was  a 
receiver,  restraining  him  from  interfering 
with  tJie  proj)erty  in  his  hands,  except  to 
preserve  it,  granted  in  an  action  to  set  aside 
his  appointment,  will  have  no  effect  upon  his 
right  to  the  management  and  control  of  the 
same  property  by  virtue  of  his  appointment 
as  a  receiver  in  a  subsequent  and  independent 
action.  Eddv  v.  Co-operative  Dress  Assoc.,  3 
N.  Y.  Civ.  Proc.  434. 

Partial  relief  only  obtainable  in  first  suit. 
—  Under  a  statute  in  New  York  making  it 
imperative  upon  the  attorney-general  to  in- 
stitute proceedings  against  the  officers  of  a 
corporation  to  com.pel  the  restitution  to  the 
corporation,  or  payment  to  its  creditors  of  the 
value  of  property  misappropriated  by  a  vio- 
lation of  duty,  and  to  suspend  such  officers 
from  their  positions,  when,  in  the  opinion  of 
the  attorney-general,  the  public  interest  re- 
quires these  steps  to  be  taken,  it  was  held 
that,  although  an  action  had  been  brought  by 
a  director  to  recover  the  assets  of  the  cor- 
poration, and  a  receiver  had  been  appointed 
therein,  these  facts  did  not  constitute  a  bar 
to  the  institution  of  proceedings  by  the  at- 
torney-general, there  being  doubt  as  to  the 
good  faith  of  plaintiff  and  the  receiver  in  the 
pending  action,  and  it  being  apparent  that  in 
any  event  only  partial  relief  could  be  ob- 
tained therein.  People  v.  Bruff,  60  How.  Pr, 
(N.  Y.)  1. 

Opportunity  to  be  heard  on  second  appli- 
cation.—  Where,  in  case  of  assets  in  con- 
troversy among  creditors,  a  receiver  has  been 
appointed  in  a  suit  brought  by  a  part  of  the 
creditors,  other  creditors,  prosecuting  another 
suit,  which  seeks  to  appropriate  and  apply 
the  assets,  to  the  exclusion  of  the  rights 
claimed  by  the  former,  cannot  have  a  second 
receiver  appointed,  unless  the  first  receiver, 
or  the  creditors  he  represents,  are  made 
parties  to  the  latter  action,  and  have  oppor- 
tunity to  be  heard  on  the  question.  Mutual 
Redemption  Bank  v.  Sturgis,  22  Bosw.  (N.  Y.) 
608. 

85.  Pernald  v.  Spokane,  etc.,  Tel.,  etc.,  Co., 
31  Wash.  210,  71  Pac.  731.  See  also  Walther 
V.  Seven  Corners  Bank,  58  INlinn.  434,  59 
N.  W.  1077. 

86.  Oswald  r.  St.  Paul  Globe  Pub.  Co.,  60 
Minn.  82,  61  N.  W.  902  (in  creditors'  suit 
after  appointment  in  suit  by  stock-holder  to 
set  aside  fraudulent  transfer  of  corporate  as- 
sets) ;  Dambnian  r.  Em]Mre  Mill,  12  Barb. 
(N.  Y.)  341:  Phinizy  r.  Augusta,  etc.,  R.  Co.. 
56  Fed.  273  (holding  tliat  where  a  receiver 
was  appointed  at  the  instance  of  another  cor- 
poration wliieh  controlled  stock  of  defendant 
company,  for  the  purpose  of  furthering  the 
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The  same  receiver  will  be  appointed  in  the  subsequent  suit,  however,  unless 
his  interest  is  such  as  to  render  his  appointment  improper/'  where  everything 
sought  to  be  obtained  by  the  subsequent  appointment  can  be  obtained  through 
the  instrumentality  of  the  first  receiver.  There  cannot  be  two  persons  acting 
at  the  same  time,  independently  and  each  with  full  power  to  act,^^  and  if  a  second 
receiver  should  be  appointed  in  a  cause,  pending  the  possession  and  management 
of  property  by  one  previously  appointed,  the  power  of  the  second  receiver  must  be 
subordinate  to  the  first,    unless,  as  in  some  cases,  the  court  in  the  subsequent 


interests  of  the  dominant  party,  and  not  in 
the  interest  of  the  creditors  of  defendant 
company,  in  a  suit  instituted  by  creditors 
against  the  same  company  for  the  protection 
of  their  interests  as  superior  to  those  of  stock- 
holders praying  for  the  foreclosure  of  a  mort- 
gage, a  new  receiver  should  be  appointed  who 
can  represent  all  interests ) . 

An  appointment  pending  a  contest  for  cor- 
porate offices  will  not  preclude  the  trustee 
of  bondholders  from  instituting  a  suit  for  the 
appointment  of  a  receiver  of  corporate  prop- 
erty in  the  interest  of .  creditors.  Schmidt  v. 
Mitchell,  98  Ky.  218,  32  S.  W.  599,  33  S.  W. 
408,  17  Ky.  L.  Rep.  850. 

87.  St.  Louis  Car  Co.  v.  Stillwater  St.  R. 
Co.,  53  Minn.  129,  54  N.  W.  1064;  Matter  of 
Hoagland  Robinson  Co.,  36  Misc.  (N.  Y.) 
28,  72  N.  Y.  Suppl.  435  (holding  that  while 
the  directors  cannot,  by  subsequently  taking 
proceedings  for  a  voluntary  dissolution  of 
their  corporation,  oust  the  receiver  appointed 
in  the  sequestration  action,  the  latter  pro- 
ceeding cannot  prevent  their  procuring  a  dis- 
solution of  the  corporation  in  the  manner 
provided  for  by  the  statute;  that  upon  com- 
plying with  its  terms  they  have  a  right  to 
have  it  dissolved,  and  their  responsibility 
therefor  in  every  respect  ended;  that  the  pro- 
ceedings for  a  voluntarj'-  dissolution  provide 
for  the  appointment  of  a  temporary  and  a 
permanent  receiver,  and  that  such  provisions 
of  the  code  can  be  complied  with  by  appoint- 
ing the  same  person  receiver  who  has  already 
been  regularly  appointed).  Where  a  judg- 
ment creditor  had  proceeded  under  the  statute 
relating  to  proceedings  supplementary  to^ 
execution  against  an  insolvent  corporation,  as 
far  as  the  appointment  of  a  receiver,  and 
afterward  a  petition  was  filed  and  motion 
made  to  set  aside  such  proceeding,  and  for 
general  equitable  relief  for  the  benefit  of  all 
its  creditors,  and  for  the  appointment  of  an- 
other receiver,  it  was  held  that,  there  seeming 
to  be  no  objection  to  the  receiver  already 
appointed,  his  appointment  would  be  con- 
tinued. Hammond  v.  Hudson  River  Iron,  etc., 
Co.,  11  How.  Pr.  (N.  Y.)  29. 

88.  Bigelow  y.  Niagara  River  Brewing  Co., 
41  N.  Y.  App.  Div.  204,  58  N.  Y.  Suppl.  812; 
Farmers'  L.  &  T.  Co.  v.  Hotel  Brunswick  Co., 
12  iV.  Y.  App.  Div.  626,  42  N.  Y.  Suppl.  350, 
as  to  appointment,  at  suit  of  holder  of  chattel 
mortgage,  of  receiver  already  appointed  in 
proceedings  to  dissolve  the  corporation. 

89.  Von  Roun  v.  San  Francisco  Super.  Ct., 
58  Cal.  358  (holding  that  the  rule  that  there 
cannot  be  two  receivers  does  not  mean  that 
the  court  cannot  appoint  two  persons  as  re- 
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ceivers  to  act  jointly,  as  to  which  distinction 
see  also  Mercantile  Trust,  etc.,  Co.  v.  Flor- 
ence Water  Co.,  Ill  Ala.  119,  19  So.  17); 
Lloyd  V.  Chesapeake,  etc.,  R.  Co.,  65  Fed. 
351.  See  also  Biddulph  t;.  Hickman,  1  Hog. 
244  (as  to  receivers  appointed  by  the  courts 
of  exchequer  and  chancery)  ;  Downshire  v. 
Tyrrell,  Hayes  354. 

90.  Mercantile  Trust,  etc.,  Co.  X/.  Florence 
Water  Co.,  Ill  Ala.  119,  19  So.  17  (where 
the  court  has  no  reference,  however,  to  cases 
where"  two  or  more  persons  are  jointly  ap- 
pointed as  receivers)  ;  O'Mahoney  v.  Belmont, 
62  N.  Y.  133  [affirming  37  N.  Y.  Super.  Ct. 
380]  (holding  that  the  subsequent  receiver 
only  takes  what  is  undisposed  of  by  the  court 
in  the  litigation,  and  that  even  if  the  powers 
of  a  receiver  may  be  extended  in  one  case  tO' 
another,  there  is  no  reason  why  the  receiver 
last  appointed  should  be  vested  with  any  au- 
thority over  the  fund,  after  it  has  been  dis- 
posed of  by  the  determination  of  the  previous 
action)  ;  Bailey  v.  O'Mahony,  33  N.  Y.  Supei". 
Ct.  239,  10  Abb.  Pr.  N.  S.  270.  But  see  State 
V.  Jacksonville,  etc.,  R.  Co.,  15  Fla.  201. 

The  proper  course  for  parties  in  any  other 
action  is  to  make  application  to  the  court 
whose  receiver  was  first  appointed  and  who 
is  in  possession.  O'Mahoney  v.  Belmont,  62 
N.  Y.  133. 

Order  making  second  appointment  subject 
to  first. —  In  Thau  v.  Bankers',  etc.,  Tel.  Co., 
56  N.  Y.  Super.  Ct.  588,  2  N.  Y.  Suppl.  11, 
it  was  held  that  an  order  of  the  New  York 
superior  court  appointing  a  receiver,  and  pro- 
viding that  nothing  therein  contained  shall 
affect  the  right  of  any  receiver  theretofore 
appointed  over  any  property  of  defendant  to 
act  in  accordance  with  the  powers  and  duties 
conferred  on  him  does  not  conflict  with  a 
previous  order  of  the  supreme  court  appoint- 
ing a  receiver  of  defendant's  property. 

Before  and  after  judgment. —  Under  the 
New  York  code  of  civil  procedure,  providing 
for  the  appointment  of  receivers  before  final 
judgment  and  by  final  judgment,  the  first  for 
the  preservation  of  .property  until  final  judg- 
ment and  the  second  for  the  purpose  of  carry- 
ing the  final  judgment  into  effect,  it  is  held 
that  the  appointment  by  final  judgment  is 
the  exercise  of  a  different  and  distinct  power 
from  that  of  appointing  a  receiver  before 
judgment,  and  that  the  appointment  of  a. 
receiver  to  carry  a  final  judgment  into  effect 
supersedes  all  previous  actions  taken  for  the 
purpose  of  preserving  the  property  until  final 
judgment.  Glines  v.  Binghamton  Trust 
Co.,  68  Hun  (N.  Y.)  511,  22  N.  Y.  SuppL 
1023. 
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suit  may  invoke  the  first  appointment  as  fraudulently  and  collusively  procured.^ 
The  general  practice  is  to  extend  the  receivership  in  the  first  suit  to  the  second, 
subject  to  the  legal  and  equitable  claims  of  all  parties,  and  the  rights  of  the  parties 
will  be  substantially  the  same  as  if  different  persons  had  been  appointed  at  the 
several  times/^  and  where  a  receiver  is  appointed  over  a  portion  of  the  property 


Priority  in  acquiring  jurisdiction  see  supra, 
III,  A,  2,  b. 

91.  Connolly  v.  Kretz,  78  N.  Y.  620,  hold- 
ing that  where  a  receiver  has  been  appointed 
at  the  instance  of  a  judgment  creditor,  it  is 
within  the  discretion  of  the  court  to  set  aside 
the  proceedings  and  appoint  another  receiver, 
in  an  action  by  another  judgment  creditor, 
on  the  ground  of  collusion  between  the  parties 
in  the  first  proceedings.  See  also  National 
Mechanics'  Banking  Assoc.  v.  Mariposa  Co., 
60  Barb.  (N.  Y.)  423;  Lottimer  v.  Lord,  4 
E.  D.  Smith  (N.  Y.)  183.  But  where  a  cir- 
cuit court  has  appointed  a  receiver  of  a  cor- 
poration at  the  suit  of  one  stock-holder  on 
the  ground  of  its  insolvency,  another  circuit 
court  cannot,  pending  the  receivership,  on  the 
complaint  of  another  stock-holder  and  judg- 
ment creditor  alleging  fraud  in  the  first  pro- 
ceedings, enjoin  the  receiver  from  performing 
his  duties,  and  appoint  another  person  as  re- 
ceiver, the  latter  action  not  being  one  to 
vacate  a  fraudulent  final  judgment,  but  being 
an  attempt  to  stay  pending  proceedings,  and 
hence  contrary  to  a  statutory  provision  pro- 
hibiting the  granting  of  an  injunction  to  stay 
a  pending  judicial  proceeding.  Gates  v.  Mc- 
Gee,  15  S."d.  247,  88  N.  W.  115.  See  also 
infra,  III,  I. 

92.  Florida. —  State  V.  Jacksonville,  etc., 
R.  Co.,  15  Fla.  201. 

New  York. —  Lottimer  v.  Lord,  4  E.  D. 
Smith  183. 

Pennsylvania. —  Farmers',  etc.,  Nat.  Bank 
V.  Philadelphia,  etc.,  R.  Co.,  14  Phila.  456, 
extension  upon  the  petition  of  first  mortgage 
bondholders. 

United  States. —  Lloyd  v.  Chesapeake,  etc., 
R.  Co.,  65  Fed.  351  (extending  receivership 
in  judgment  creditor's  suit  against  railroad 
company  to  a  suit  by  trustees  of  a  mortgage 
for  foreclosure,  the  proper  practice  being  to 
consolidate  the  suits)  ;  Mercantile  Trust  Co. 
V.  Missouri,  etc.,  R.  Co.,  41  Fed.  8. 

E ngland. —  Weldon  v.  O'Reilly,  Fl.  &  K. 
320;  Downshire  v.  Tyrrell,  Hayes  354  (ex- 
chequer and  chancery  )  ;  Valle  v.  O'Reilly,  1 
Hog.  199. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  92. 

Additional  receivers. —  Where  an  insolvent 
corporation,  having  both  general  and  under- 
lying mortgages  upon  its  property,  instituted 
equitable  proceedings  to  have  its  property 
sold,  and  obtained  the  appointment  of  general 
receivers  for  the  benefit  of  all  concerned,  and 
one  of  the  defendants,  a  trustee  under  one  of 
said  general  mortgages,  filed  a  cross  bill  to 
have  said  mortgage  foreclosed,  and  asked  for 
the  appointment  of  additional  receivers,  it 
was  held  that  such  appointment  should  be 
denied  unless  shown  to  be  necessary  for  the 
protection  of  the  parties  interested  under  said 
mortgage.  Wabash,  etc.,  R.  Co.  v.  Central 
Trust  Co.,  22  Fed.  272. 


Two  suits  by  same  party  in  different  coun- 
ties.—  Where  one  sued  certain  defendants  in 
the  superior  court  of  one  county,  and  had  a 
receiver  appointed  for  all  the  property  of  one 
of  them,  with  authority  to  continue  its  busi- 
ness, etc.,  and  thereafter  commenced  fore- 
closure in  the  superior  court  of  another 
county  against  the  same  defendant,  and  had 
the  same  person  again  appointed  receiver,  it 
was  held,  under  the  constitutional  provision 
making  superior  courts  tribunals  of  general 
jurisdiction,  with  process  extending  to  all 
parts  of  the  state,  and  a  statute  which  au- 
thorizes a  receivership  in  foreclosure  where 
there  is  danger  of  the  property  being  lost, 
removed,  or  materially  injured,  that  the  sec- 
ond appointment  was  error,  and  could  not  be 
justified  as  an  extension  of  the  first  receiver- 
ship. Fernald  v.  Spokane,  etc.,  Tel.,  etc,  Co., 
31  Wash.  219,  71  Pac.  731. 

The  first  receiver  may  be  compelled  to 
accept  the  duties  demanded  by  the  case  made 
by  a  second  suit,  whether  it  be  purely  an 
original  suit,  or  an  original  suit  in  the  nature 
of  a  cross  suit.  Mercantile  Trust,  etc.,  Co.  v. 
Florence  Water  Co.,  Ill  Ala.  119,  19  So.  17; 
Cagger  v.  Howard,  1  Barb.  Ch.  (N.  Y.)  368. 

When  rights  asserted  may  be  set  up  against 
the  original  receiver  the  receivership  will 
not  be  extended.  New  York,  etc.,  R.  Co.  v. 
New  York,  etc.,  R.  Co.,  58  Fed.  268. 

Unless  an  original  appointment  would  have 
been  proper  under  the  facts  presented  a  re- 
ceivership will  not  be  extended  upon  the  dis- 
missal of  the  bill  in  the  first  suit.  Scott  v. 
Ware,  65  Ala.  174.  See  also  Dolan  v.  Con- 
Ion,  114  N.  Y.  App.  Div.  570,  99  N.  Y.  Suppl. 
1090,  where  after  admeasurement  of  dower 
and  the  appointment  of  a  receiver  to  collect 
rents  and  pay  them  to  the  widow,  she  trans- 
ferred her  dower  interest,  and  in  a  suit  by 
the  creditor  to  set  aside  such  transfer  an 
order  restraining  the  transferee  from  receiv- 
ing such  rents  and  extending  the  receivership, 
upon  plaintiff's  affidavit  upon  information 
and  belief  that  the  transferee  was  a  non- 
resident and  that  the  transfer  was  fraudulent, 
no  facts  being  stated  upon  which  the  belief 
of  the  fraud  was  founded,  and  there  being  no 
showing  of  the  transferee's  financial  irrespon- 
sibility, and  the  transferee's  affidavit  showing 
that  he  is  a  resident  and  financially  responsi- 
ble, was  held  improper. 

Persons  to  be  heard. —  On  motions  to  ex- 
tend receivers,  the  only  persons  entitled  to  be 
heard  are  the  petitioner  and  the  debtor,  and 
not  the  parties  who  have  appointed  or  pre- 
viously extended  the  receiver.  Walsh  r. 
Walsh,  11  Ir.  Eq.  007. 

Application. —  Where  an  application  is 
made  to  extend  a  receiver  from  one  cause  to 
another,  the  notice  of  motion  and  affidavit 
should  be  intituled  in  both  cases.  Tenant  r. 
Watson,  4  Ir.  Eq.  700. 
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of  a  defendant;  the  receivership  may  be  extended  to  other  property  at  the  suit 
of  a  new  party  claiming  an  interest  in  the  property  already  in  possession  of  the 
court,  and  also  in  other  property  belonging  to  the  defendants. 

I.  Revocation,  Vacation,  and  Modification  of  Order  —  1.  In  General. 
The  order  for  the  appointment  of  a  receiver  is  not  irrevocable/^  and  may  be 
modified  or  changed  without  the  consent  of  the  parties/'  and  if  it  should  sub- 
sequently appear  that  the  appointment  was  improvidently  made  the  court  has 
undoubted  power  to  vacate  it.^^ 


A  formal  order  is  not  necessary  and  the 

fact  that  the  judgment  for  the  sale  of  prop- 
erty by  a  receiver  is  made  in  a  suit  other 
than  that  in  which  he  was  appointed,  and  to 
which  the  receivership  has  not  been  expressly 
extended,  is  not  ground  for  a  collateral  at- 
tack on  the  judgment  of  sale,  all  the  parties 
to  the  first  suit  being  parties  to  the  second, 
and  both  the  court  and  parties  having  treated 
the  causes  as  consolidated  and  the  receiver- 
ship as  extended.  Gila  Bend  Reservoir,  etc., 
Co.  V.  Gila  Water  Co.,  9  Ariz.  57,  76  Pac. 
990  [affirmed  in  202  U.  S.  270,  26  S.  Ct.  615, 
50  L.  ed.  1023].  And  in  Beverley  v.  Brooke, 
4  Gratt.  (Va.)  187,  it  ■  is  held  that  where 
there  are  conflicting  claimants  of  a  trust  fund, 
who  are  prosecuting  separate  suits  in  the 
same  court,  to  subject  the  fund,  the  appoint- 
ment of  a  receiver  in  one  of  the  suits,  on  the 
motion  of  plaintiff  in  that  suit,  will  inure  to 
the  benefit  of  plaintiff  in  the  other  suit,  upon 
the  establishment  of  his  superior  right  to  the 
fund,  and  he  may  have  an  order  in  his  own 
suit  for  the  settlement  of  the  receiver's  ac- 
counts, and  a  decree  against  him  for  the 
amount  found  to  be  in  his  hands. 

Form  of  extension  see  Farmers',  etc.,  Bank 
V.  Philadelphia,  etc.,  R.  Co.,  14  Phila.  (Pa.) 
456,  461. 

93.  Fernald  v.  Spokane,  etc..  Tel.,  etc.,  Co., 
31  Wash.  219,  71  Pac.  731. 

94.  Removal  see  infra,  III,  L,  2. 
Subsequent  appointments  see  supra,  text 

and  note  91. 

Waiver  of  objection  by  delay  in  moving 
see  supra,  III,  F,  5;  infra,  III,  J,  2. 

95.  Hand  v.  Savannah,  etc.,  R.  Co.,  8 
S.  C.  207. 

96.  Belmont  v.  Erie  R.  Co.,  52  Barb. 
(N.  Y.)  637. 

To  exclude  operation  against  one  not  a 
party. —  In  National  Park  Bank  v.  Goddard, 
20  N.  Y.  Suppl.  499,  after  a  creditor  of  an 
insolvent  firm  had  attached  its  entire  stock, 
other  persons  claiming  as  creditors  for  goods 
sold,  assumed  to  rescind  the  various  sales  for 
fraud,  and  replevied  their  property  from  the 
sheriff;  the  attaching  creditor  brought  suit 
for  an  injunction  and  receiver,  so  that  all 
claims  might  be  adjudicated  in  one  action, 
and  a  receiver  was  appointed  — the  order  di- 
recting him  to  take  possession  of  the  property 
attached  by  plaintiff,  and  then  a  prior  attach- 
ing creditor,  but  who  Avas  not  made  a  party 
to  the  receivership  action,  moved  to  modify 
the  order  appointing  the  receiver,  in  so  far  as 
it  ordered  the  sheriff  to  surrender  to  the 
receiver  the  property  Avhich  movant  had  at- 
tached, and  it  was  held  that  it  was  no  defense 
to  such  application  that  there  was  no  prop- 
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erty  in  the  receiver's  hands  which  was  not 
attached   in   plaintiff's   suit,  unless   it  was 
shown  that  such  property  was  different  from 
that  attached  in  movant's  suit. 
Amendment  see  supra,  III,  E,  8. 

97.  Hand  v.  Savannah,  etc.,  R.  Co.,  8 
S.  C.  207. 

98.  Copper  Hill  Min.  Co.  v.  Spencer,  25 
Cal.  11  (holding  that  the  order  may  be 
vacated  before  trial  upon  a  proper  showing, 
and  with  much  greater  reason  after  it  ap- 
pears on  the  trial  that  there  is  no  probability 
of  an  ultimate  recovery  )  ;  Crawford  v.  Ross, 
39  Ga.  44;  Kroz  v.  Louisiana  Const.  Co.,  120 
La.  363,  45  So.  276;  Belmont  v.  Erie  R.  Co., 
52  Barb.  (N.  Y.)  637  (power  to  reopen 
original  motion  for  hearing  of  further  proof 
which  defendant  could  not  produce  on  first 
hearing) . 

A  special  judge  may  vacate  an  order  of 
appointment  previously  made  by  the  regular 
judge.  State  v.  Ross,  118  Mo.  23,  23  S.  W. 
196. 

At  special  term. — And  in  New  York  it 
has  been  held  that  the  motion  to  vacate  an 
order  of  appointment  made  by  a  judge  of  the 
supreme  court  need  not  be  made  before  the 
judge  granting  the  order  but  may  be  heard  at 
special  term.  Ramsey  v.  Erie  R.  Co.,  7  Abb. 
Pr.  N.  S.  (N.  Y.)  156,  38  How.  Pr.  193. 

The  power  is  implied  in  the  power  to  make 
the  appointment.  Cincinnati,  etc.,  R.  Co.  v. 
Sloan,  31  Ohio  St.  1. 

Removal  and  discharge  are  distinguished 
from  vacating  the  order,  although  the  words 
are  frequently  used  indiscriminately  by  the 
courts  as  synonymous.  To  vacate  the  ap- 
pointment is  to  set  aside  the  order  of  ap- 
pointment because  improvidently  granted,  the 
motion  for  which  is  based  on  the  circum- 
stances and  conditions  attending  the  appoint- 
ment. The  term  "  remove,"  as  applied  to  a 
receiver,  means  simply  a  change  in  the  per- 
sonnel of  the  receivership,  which  continues 
unaffected.  The  effect  of  the  removal  is  only 
to  substitute  one  person  for  another  in  the 
office.  The  cause  of  the  "  removal  "  of  a  re- 
ceiver is  some  personal  objection  to  him.  The 
"  discharge "  of  a  receiver  relates  to  the 
termination  of  the  receivership,  and  is  asked 
and  ordered  for  the  reason  that,  because  of 
the  state  of  the  suit,  there  is  no  longer  any 
necessity  for  continuing  the  receiver.  Pagett 
V.  Brooks,  140  Ala.  257,  37  So.  263.  Some- 
times, however,  the  term  "  vacate  "  is  used  in 
a  more  extended  sense  to  mean  the  setting 
aside  of  the  appointment  for  reasons  arising 
after  it  Avas  made,  such  action  taking  effect 
as  of  the  day  the  order  of  vacation  is 
entered  and  not  rendering  void  all  acts  there- 
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2.  Exercise  of  Power  —  a.  In  General.  Objections  made  to  the  proceedings 
which  require  the  introduction  of  evidence  to  support  them  should  be  made 
on  motion  to  vacate  the  order  of  appointment,  and  not  by  appeal. And  such 
an  application  by  petition,  setting  up  new  facts,  rather  than  a  bill  in  the  nature 
of  a  bill  of  review,  is  proper,  since  the  latter  remedy  is  necessary  only  after  final 
decree.^  A  motion  to  rescind  an  appointment  of  a  receiver  is  heard  on  a  short 
notice  ;^  but  the  receiver  is  not  a  party  in  interest  and  has  no  standing  to  entitle 
him  to  oppose  a  motion  to  vacate  the  order  appointing  him,  in  the  sense  of  merely 
terminating  the  receivership  and  discharging  the  receiver."^  The  motion  is  based 
upon  circumstances  and  conditions  attending  the  appointment,^  and  may  be 
upon  the  original  papers,^  although  it  is  also  held  that  the  applicant  may  present 


tofore  lawfully  performed  by  the  receiver  in 
pursuance  of  the 'original  appointment.  For- 
rester V.  Boston,  etc.,  Consol.  Copper,  etc., 
Min.  Co.,  24  Mont.  148,  60  Pac.  1088,  61  Pac. 
309.  See  also  L'Engle  -y.  Florida  Cent.  R. 
Co.,  14  Fla.  266. 

Terms  imposed. —  In  McCarthy  r.  Peake,  9 
Abb.  Pr.  (N.  Y.)  164,  it  was  held  that,  where 
another  court  had  acquired  prior  jurisdiction 
of  the  subject-matter,  a  motion  to  vacate  the 
order  for  the  appointment  of  the  receiver 
should  be  granted  on  condition  that  his  ex- 
penses and  compensation  be  paid  by  the  mov- 
ing party,  since  the  receiver  had  expended 
money  in  protecting  the  property. 

Form  of  order  see  Cincinnati,  etc.,  R.  Co. 
V.  Sloan,  31  Ohio  St.  1,  3. 

Annulled  by  bond  under  statute  see  Rob- 
erts V.  Pipkin,  63  S.  C.  252,  41  S.  E.  300, 
supra,  IE,  B,  4,  d,  note  63. 

99.  Oil  Citv  Ironworks  v.  Pelican  Oil,  etc., 
Co.,  115  La.  265,  38  So.  987. 

The  usages  of  courts  of  equity  as  to  the 
manner  of  revoking  an  order  for  the  appoint- 
ment of  a  receiver  are  applicable  to  cases  aris- 
ing under  the  code,  in  the  absence  of  special 
statutory  provision.  Cincinnati,  etc.,  R.  Co. 
V.  Sloan,  31  Ohio  St.  1. 

Objection  by  stranger  —  Petition. —  Where, 
in  a  suit  for  dissolution,  partnership  property 
comes  into  the  hands  of  a  receiver  before  one 
claiming  a  special  lien  levies  his  attachment 
upon  it,  and  such  claimant  desires  to  vacate 
the  order  appointing  the  receiver,  it  is  held 
that  he  must  proceed  by  filing  a  petition  set- 
ting forth  the  facts  upon  which  he  relies,  and 
that  a  summary  proceeding  by  motion  is  not 
the  appropriate  method.  Jacobson  v.  Landolt, 
73  Wis.  142,  40  N.  W.  636,  9  Am.  St.  Rep. 
767. 

Action  to  set  aside  for  fraud. —  In  Wooding 
V.  Wooding,  10  Wash.  531,  39  Pac.  137,  it 
was  held  that  in  a  stock-holder's  suit  for  ap- 
pointment of  a  receiver  for  a  corporation  a 
creditor  who  was  not  a  party,  and  who  had 
not  intervened  (as  no  steps  were  taken  to 
that  end,  and  further  because  the  case  was 
not  one  in  which  intervention  was  proper), 
could  not  have  the  decree  set  aside  by  simply 
filing  a  motion  in  the  action,  but  that  he 
must  bring  a  separate  action  for  that  purpose. 

1.  Franklin  Electric  Lisfht  Co.  v.  Ft.  Wavne 
Electric  Corp.,  58  N.  J.  Eq.  543,  43  Atl.  650 
[reversing  in  effect  57  N.  J.  Eq.  16,  41  Atl. 
666,  on  this  point,  although  the  ultimate  de- 
cision of  the  lower  court  is  not  affected]. 


2.  Williamson  v.  Wilson,  1  Bland  (Md.)  418. 
Notice  of  motion  to  modify. —  The  receiver 

holds  for  the  benefit  of  all  the  parties  to  the 
suit,  and  all  of  them  should  have  notice  of 
the  application  to  modify  the  order  appoint- 
ing a  receiver.  National  Park  Bank  v.  God- 
dard,  20  N.  Y.  Suppl.  499. 

3.  L'Engle  i:  Florida  Cent.  R.  Co.,  14 
Fla.  206  (when  the  adverse  party  consented 
to  the  granting  of  the  motion  to  vacate)  ; 
Howard  v.  Lowell  Maeh.  Co.,  75  Ga.  325 
( holding  that  the  receiver  is  entitled  to  notice 
and  hearing  only  where  his  conduct  is  called 
in  question,  or  where  he  is  called  on  to  ac- 
count or  to  make  return,  and  not  where  the 
question  relates  to  the  necessity  of  his  ap- 
pointment or  its  continuance). 

Who  may  object  see  infra,  III,  J,  1. 

4.  Pagett  r.  Brooks,  140  Ala.  257,  37  So. 
263 ;  Walters  v.  Anglo-American  Mortg.,  etc., 
Co.,  50  Fed.  316  (on  application  of  directors 

•  of  a  corporation  for  which  a  receiver  had 
been  appointed  at  the  suit  of  officers  thereof 
who  were  about  .to  be  turned  out  of  office,  it 
appearing  that  the  bill  was  entirely  without 
merit,  and  that  the  proceeding  was  instituted 
for  the  purpose  of  wrecking  the  company,  and 
obtaining  control  of  its  business)  ;  Allen  v. 
Dallas,  etc.,  R.  Co.,  1  Fed.  Cas.  No.  221,  3 
Woods  316  (holding  that  if  there  has  been  no 
opportunity  to  be  heard  on  the  original  ap- 
plication, and  any  of  the  defendants  in  inter- 
est can  make  it  appear  that  the  appointment 
of  a  receiver  by  the  court  was  an  invasion  of 
their  rights,  that  the  facts  did  not  justify 
such  an  appointment,  and  that  the  same  was 
unadvisedly  and  improvidently  made,  they 
ought  to  be  heard  and  the  appointment  re- 
voked, and  the  condition  of  things  before  the 
appointment,  as  far  as  possible,  restored). 

If  the  appointment  is  procured  by  fraud 
or  collusion  it  should  be  set  aside  (Brassev 
V.  New  York,  etc.,  R.  Co.,  19  Fed.  663),  and 
the  court  will  not  inquire  whether  or  not  the 
person  selected  was  suitable  (Lottimor  v. 
Lord,  4  E.  D.  Smith  (N.  Y.)  183)  :  but  the 
fraud  and  collusion  should  be  something  more 
than  the  abandonment  of  a  fruitless  resist- 
ance (Lottimer  r.  Lord,  supra)  ;  and  the 
mere  concurrence  of  the  directors  in  an  at- 
tempt to  secure  the  appointment  of  a  receiver 
is  insufficient  of  itself  to  show  fraudiilent 
collusion,  for  which  the  receiver  should  be 
dis<3harged  (Brassey  V.  New  l^ork.  etc.,  R. 
Co.,  19  Fed.  663). 

5.  Ramsey  v.  Erie  R.  Co.,  7  Abb.  Pr.  N.  S. 
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new  facts;  ^  and  when  the  term  is  used  in  the  sense  of  merely  terminating  the 
receivership,  the  apphcation  may  be  based  upon  facts  arising  after  the  entry 
of  the  original  order  of  appointment,  the  existence  of  which  at  the  time  of  the 
original  application  for  a  receiver  would  have  defeated  it."^ 

b.  Discretion.  Ordinarily  an  application  to  vacate  or  revoke  the  appoint- 
ment of  a  receiver  is  addressed  to  the  sound  legal  discretion  of  the  court  upon 
the  facts  which  will  not  be  controlled  if  the  court  is  not  without  jurisdiction 
to  make  the  appointment.^ 

e.  After  Coming  in  of  Answer.  Defendant  may,  after  answer,  move  to  set 
aside  an  appointment  made  before  answer,^  and  if  the  material  allegations  of 
the  bill  are  denied  in  the  sworn  answer  and  are  not  supported  by  further  proof 
the  order  of  appointment  should  be  rescinded/^    But  it  is  proper  to  continue 


(N.  Y.)  156,  38  How.  Pr.  193,  as  to  a  re- 
ceiver of  a  corporation,  the  court  holding  that, 
under  the  code  provision  in  force,  the  motion 
to  vacate  an  ex  parte  order  might  be  made 
on  the  complaint  and  affidavits  on  which  the 
order  was  granted,  or  on  affidavits  on  de- 
fendant's part,  with  or  without  an  answer. 

6.  Belmont  D.  Erie  R.  Co.,  52  Barb.  (N.  Y.) 
637.  See  also  Ft.  Wayne  Electric  Corp.  v. 
Franklin  Electric  Light  Co.,  57  N.  J.  Eq.  16, 
41  Atl.  666  [affirmed  in  58  N.  J.  Eq.  543,  43 
Atl.  650]. 

Leave  of  court  motion  is  on  original  papers. 
—  Belmont  v.  Erie  R.  Co.,  52  Barb.  (N.  Y.) 
637,  holding  that  an  order  appointing  a  re- 
ceiver may  be  opened  and  vacated  and  the 
motion  heard  anew  upon  the  same  papers  and 
the  same  facts,  by  leave  of  court  first  ob- 
tained, or  upon  new  facts  arising  after  the 
first  determination  as  a  matter  of  right,  and 
that  where  a  party,  upon  such  an  application, 
shows  material  facts  which  were  not  pre- 
sented to  the  court  upon  the  previous  motion, 
because  he  was  prevented  from  so  doing  by 
mistake,  inadvertence,  surprise,  or  excusable 
neglect,  this  presents  such  a  case  as  will 
justify  the  granting  of  a  motion  to  open  the 
rule  taken  against  him. 

7.  Louisville,  etc.,  R.  Co.  v.  Southworth, 
38  III.  App.  225  (error  in  refusing  to  vacate 
an  appointment  of  a  receiver  of  a  corporation 
at  the  instance  of  a  judgment  creditor,  where 
it  is  shown  that  a  writ  of  error  has  been 
allowed,  and  a  supersedeas  bond  filed,  in  the 
case  in  which  the  creditor  recovered  his  judg- 
ment) ;  Forrester  v.  Boston,  etc.,  Consol.  Cop- 
per, etc.,  Min.  Co.,  24  Mont.  148,  60  Pac. 
1088,  61  Pac.  3€9;  Rodbourn  V.  Utica,  etc., 
R.  Co.,  28  Hun  (N.  Y.)  369  (holding  that 
when  a  judgment  against  a  corporation,  un- 
der which  an  execution  is  issued  and  re- 
turned unsatisfied,  is  opened  to  permit  the 
corporation  to  defend,  the  appointment  of  a 
receiver  in  sequestration  proceedings  begun 
under  the  judgment  should  be  vacated).  See 
also  Kratz  v.  Louisiana  Constr.  Co.,  120  La. 
363,  45  So.  276. 

The  continuance  of  a  receiver  may  be  justi- 
fied by  the  conditions  existing  when  the 
motion  to  vacate  is  made  {In  re  Eckhardt 
Mfg.  Co.,  114  La.  119,  38  So.  78,  holding  that 
where  a  creditor  moves  to  set  aside  an  order 
appointing  a  receiver  in  a  proceeding  to  wind 
up  a  corporation  the  issues  on  the  motioil 
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and  on  appeal  are  to  be  broader  than  they 
would  have  been  had  the  creditor  appealed 
from  the  order  on  the  face  of  the  record,  and 
where,  under  the  evidence  and  in  view  of  the 
attitude  of  the  majority  of  the  stock-holders, 
the  action  of  the  court  is  justified,  it  will  be 
maintained)  ;  and  if  a  receiver  is  improvi- 
dently  appointed  before  subpoena  issues,  a  de- 
cree, after  a  hearing  on  defendant's  applica- 
tion to  vacate,  denying  such  relief,  amounts 
in  substance  to  appointing  a  receiver  ( Uni- 
versal Sav.,  etc.,  Co.  v.  Stoneburner,  113  Fed. 
251,  51  C.  C.  A.  208). 

8.  Copper  Hill  Min.  Co.  v.  Spencer,  25  Cal. 
11;  Cohen  v.  Meyers,  42  Ga.  46;  Robenson  v. 
Ross,  40  Ga.  375;  Crawford  v.  Ross,  39  Ga. 
44;  Belmont  v.  Erie  R.  Co.,  52  Barb.  (N.  Y.) 
637;  Lottimer  v.  Lord,  4  E.  D.  Smith  (N.  Y.) 
183.    See  also,  generally,  supra,  II,  B,  2. 

Setting  aside  vacating  order. —  But  where 
the  appointment  of  a  receiver  has  been  prop- 
erly vacated  by  the  order  of  a  judge  at 
chambers,  the  validity  of  such  order  does  not 
depend  on  the  mere  discretion  of  the  court  or 
judge  making  the  appointment,  and  where  the 
court,  without  any  new  showing  or  change  of 
circumstances  calling  for  judicial  action, 
directs  the  order  to  be  set  aside,  as  a  nullity, 
it  assumes  authority  not  warranted  by  law. 
Cincinnati,  etc.,  R.  Co.  v.  Sloan,  31  Ohio 
St.  1. 

9.  Phoenix  Mut.  L.  Ins.  Co.  v.  Grant,  3 
MacArthur  (D.  C)  220.  The  order  may  be 
vacated  after  answer,  although  the  appoint- 
ment was  made  upon  notice.  Sanders  v. 
Christie,  1  Grant  Ch.   (U.  C.)  137. 

10.  Phoenix  Mut.  L.  Ins.  Co.  v.  Grant,  3 
MacArthur  (D.  C.)  220;  Horn  v.  Bohn,  96 
Md.  8,  53  Atl.  576 ;  Voshell  v.  Hynson,  26  Md. 
83;  Furlong  v.  Edwards,  3  Md.  99;  Ford  v. 
Taylor,  137  Fed.  149. 

judge  not  bound  to  revoke. —  But  on  the 
other  hand  it  is  held  that  the  judge  is  not 
required  by  law  to  revoke  his  order  granted 
ex  parte  simply  because  the  answer  in  terms 
denies  the  charges  in  the  bill,  but  that  he  is 
to  take  the  whole  case,  to  consider  the  credi- 
bility of  the  answer,  its  consistency  with 
itself,  and  with  the  nature  of  the  case;  and 
if,  on  the  whole,  it  appear  that  justice  re- 
quires things  to  remain  in  statut  quo  until  a 
jury  can  pass  upon  the  case,  the  order  ought 
to  stand.    Cohen  v.  Meyers,  42  Ga.  46. 

Wo  necessity  for  receiver. — ^When  the  judge, 


EECEIYERS 


[34  Cye.]  161 


a  temporary  receiver  appointed  before  answer  where  the  facts  on  the  bill,  answer, 
affidavits^  and  exhibits  strongly  tend  to  support  plaintiff's  equity  and  to  dis- 
credit defendant's  denials.^^ 

d.  Effect.  As  the  appointment  of  a  receiver  as  an  ancillary  remedy  does  not 
determine  the  rights  of  the  parties/^  so  the  fact  that  such  receiver  is  discharged 
before  a  trial  on  the  merits  of  the  cause,  and  the  property  restored  to  the  posses- 
sion of  one  of  the  parties,  does  not  conclude  the  parties  upon  the  question  of  the 
ultimate  right  to  its  possession. 

J.  Objections  —  l.  Who  May  Object.  One  who  has  no  interest  in  the 
subject-matter  of  the  suit  cannot  object  to  the  appointment/*  or  intervene  to 
move  for  the  vacation  of  the  appointment/^    So  in  proceedings  against  a  cor- 


on  the  coming  in  of  tlie  answer,  finds  that  the 
danger  is  not  imminent,  and  that  there  was 
no  pressing  necessity  for  the  order,  it  is  very 
proper  for  him  to  revoke  or  modify  the  order 
on  such  terms  as  he  thinks  wise.  Crawford 
V.  Ross,  39  Ga.  44,  49. 

11.  Frazier  v.  Brewer,  52  W.  Va.  306,  43 
S.  E.  110. 

12.  See  injra,  IV,  A. 

13.  Marshall  v.  Otto,  59  Fed.  249,  where 
the  order  was  made  without  notice,  before 
trial,  and  it  was  said  that  the  appointment 
might  have  been  wrongfully  made,  although 
plaintiff  was  lawfully  entitled  to  the  pos- 
session of  the  property. 

Collateral  attack  see  w/m,  III,  J,  3,  a,  (i). 
Effect   upon    subsequent   application  see 
supra,  III,  G. 

14.  Pease  v.  Waters,  l6  111.  App.  359, 
holding  that  where  defendant  has  no  interest 
in  the  subject-matter  of  the  action  except  as 
sheriff,  under  levies  made  by  him  of  an  at- 
tachment upon  the  property,  he  has  no  right 
to  object  to  an  order  in  the  suit  appointing  a 
receiver,  to  which  plaintiff  in  attachment 
consents. 

Continuance  of  receivership. —  Where  a 
litigant  consented  to  the  original  appoint- 
ment of  a  receiver  of  property  in  litigation, 
he  was  not  prejudiced  by  an  order  continuing 
such  receivership,  in  view  of  the  fact  that  a 
final  decree  was  formally  and  properly 
entered  that  he  had  no  interest  in  the  subject- 
matter  of  the  action.  Ellis  v.  Harris,  56 
Nebr.  398.  76  N.  W.  898. 

Party  disclaiming  interest. —  One  made  a 
party  to  a  foreclosure  suit  upon  the  theory 
that  he  claims  some  interest  in  the  premises, 
but  who  denies  in  his  answer  that  he  has  any 
interest,  cannot  object  to  the  appointment  of 
a  receiver.  Kehm  v.  Mott,  86  111.  App.  549 
[affirmed  in  187  111.  519,  58  N.  E.  467]; 
Iroquois  Furnace  Co.  V.  Kimbark,  85  111.  App. 
399. 

Debtor  under  void  judgment. — ^Where  prop- 
erty is  levied  on  under  executions  issued  on 
void  judgments  by  confession,  an  order  pro- 
cured by  subsequent  attaching  creditors,  ap- 
pointing a  receiver,  and  directing  him  to  take 
possession  of  the  property,  to  preserve  it,  and 
avoid  certain  expenses  in  preserving  it,  will 
not  be  disturbed  at  the  instance  of  the  ex- 
ecution plaintiffs.  Puget  Sound  Nat.  Bank 
V.  Levy,  10  Wash.  499,  39  Pac.  142,  45  Am. 
St.  Rep,  803. 

15.  Barth      Enger-Kress  Co.,  92  Wis.  225, 
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65  N.  W.  1035,  holding  that  where  a  corpo- 
ration, having  procured  a  policy  of  insur- 
ance, makes  an  assignment,  and  thereafter  a 
receiver  is  appointed,  the  insurance  com- 
pany, on  loss  by  fire,  after  action  on  its 
policy  by  the  receiver,  cannot  intervene  in 
the  original  action,  and  ask  that  the  appoint- 
ment of  the  receiver  be  set  aside. 

The  right  to  intervene  is  not  conferred  on 
every  stranger  to  the  action  by  the  er- 
roneous appointment  of  a  receiver  therein. 
Isaacs  V.  Jones,  121  Cal.  257,  53  Pac.  793, 
1101. 

Trespassers. — Where  a  receiver  is  appointed 
to  collect  a  judgment,  he  should  not  be  dis- 
charged on  the  motion  of  trespassers  on  the 
land  of  which  he  is  in  possession  under  such 
judgment,  who  have  improperly  been  ad- 
mitted as  parties  to  the  action.  McAllaster 
V.  Edgerton,  3  Indian  Terr.  704,  64  S.  W. 
583. 

Waiver  of  objection. —  Where  a  stranger 
filed  a  motion  in  a  pending  case  in  the  dis- 
trict court  showing  that  he  was  directly  in- 
terested in  the  subject-matter  of  the  litiga- 
tion, and  a  hearing  of  this  motion  was  had 
without  any  objection  that  such  motion  was 
not  presented  by  a  party  to  the  action,  it  was 
held,  on  error  proceedings  to  review  the  rul- 
ing made  on  such  motion,  that  the  parties 
who  resisted  it  solely  on  its  merits  thereby 
waived  all  rights  of  objection  to  such  motion 
not  being  originally  presented  by  a  proper 
party.  Neitzel  v.  Lyons,  48  Nebr.  892,  67 
N.  W.  867. 

One  whose  rights  are  injuriously  affected 
has  been  held,  in  New  York,  entitled  to  have 
himself  made  a  party  to  the  proceeding  for 
the  purpose  of  vacating  an  order  as  im- 
provident or  erroneous.  Wilson  v.  Barnev,  5 
Hun  (N.  Y.)  257. 

Modification  in  favor  of  one  not  a  party. — 
In  National  Park  Bank  r.  Goddard,  20  N.  Y. 
Suppl.  499,  one  who  claimed  a  prior  lien  by 
virtue  of  an  attachment  moved,  in  a  sub- 
sequent action  by  another  attaching  creditor 
against  plaintiff  in  an  action  to  replevin  at- 
tached property,  for  a  modification  of  an 
order  appointing  a  receiver  therein  in  so  far 
as  it  directed  the  sheriff  to  deliver  to  the 
receiver  the  property  held  under  the  prior  at- 
tachment, and  his  right  so  to  move  was  rec- 
ognized, although  ho  was  not  a  party  to  tlie 
action.  But  in  Wright  v.  Weisel,  19  N.  Y. 
App.  Div.  630,  46  N.  Y.  Suppl.  483,  it  was 
held  that  a  decree  in  which  a  receiver  is  ap- 

[III,  J,  1] 


162    [34  Cyc] 


EEGEl  VERS 


poration  by  a  creditor  the  court  has  refused  to  permit  another  creditor  to  inter- 
vene for  the  purpose  of  attacking  the  jurisdiction  of  the  court  to  appoint  a 
receiver/^  and  a  stock-holder  or  bond-holder  has  been  denied  the  right  to  inter- 
vene to  question  of  the  propriety  of  the  appointment  of  particular  receivers.^^ 
2.  Estoppel  and  Waiver  of  Right  to  Object.  Defendant  in  an  action  wherein 
a  receiver  has  been  appointed  is  held  to  have  waived  any  objection  to  the  appoint- 
ment founded  upon  irregularities  in  making  the  same  by  his  acquiescence  in 
such  appointment/^  as  by  a  failure  to  interpose  a  timely  objection  thereto/* 


pointed  will  not  be  revoked  or  modified  on 
the  mere  application  of  a  stranger,  the  decree 
standing  unassailed  as  between  the  parties; 
that  such  stranger  has  other  remedies  for 
protecting  his  alleged  rights  which  are  ad- 
verse or  superior  to  those  of  the  receiver. 

A  receiver  embarrassed  in  the  discharge  of 
his  duties  by  another  and  void  appointment 
may  move  to  vacate  such  appointment,  al- 
though he  is  not  a  party  to  the  action  in 
which  it  was  made.  Whitney  v.  New  York, 
etc.,  R.  Co.,  32  Hun  (N.  Y.)  164,  66  How. 
Pr.  436. 

Rights  and  remedies  as  between  receiver 
and  other  claimants,  creditors,  etc.  see  in- 
fra, IV,  D,  6. 

16.  Holmes  i\  Knapp  Electrical  Works, 
59  111.  App.  58.  See  also  infra,  text  and  note 
25. 

That  an  execution  had  not  been  issued  and 

returned  unsatisfied  cannot  be  set  up  by  a 
creditor  whose  judgment  against  the  corpo- 
ration was  entered  after  the  appointment  of 
the  receiver,  the  corporation  having  waived 
the  objection.  Enos  v.  New  York,  etc.,  R. 
Co.,  103  Fed.  47. 

17.  Oil  City  Ironworks  i\  Pelican  Oil,  etc., 
Co.,  115  La.  265,  38  So.  987  (where,  under 
the  statute  in  that  state  for  the  winding  up 
of  a  corporation,  the  court  refused  to  permit 
parties  alleged  to  be  the  president  and  di- 
rectors of  the  corporation  to  reopen  the  case 
in  order  to  resist  the  application  for  a  re- 
ceiver) ;  Land  Title,  etc.,  Co.  v.  Asphalt  Co. 
of  America,  114  Fed.  484  (stock-holders  or 
bondholders).  See  also  Forbes  r.  Memphis, 
etc.,  R.  Co.,  9  Fed.  Cas.  No.  4,926,  2  Woods 
323.  As  to  the  right  of  stock-holders  to  ap- 
pear for  corporation  see  Coepokattons,  10 
Cyc.  963  et  seq. 

But  lien-holders  subsequently  made  parties 
to  a  proceeding  for  the  dissolution  of  a  cor- 
poration have  been  permitted  to  ask  for  the 
rescission  of  the  order  appointing  a  tempor- 
ary receiver.  Mercantile  Trust  Co.  v.  Etna 
Iron  Work,  4  Ohio  Cir.  Ct.  579,  2  Ohio  Cir. 
Dec  718. 

And  where  a  trustee  in  a  corporate  mort- 
gage is  permitted  to  intervene  in  a  suit  by 
stock-holders,  he  may  object  that  the  pe- 
tition states  no  cause  for  the  appointment 
of  a  receiver,  or,  in  other  words,  that  the 
pleading  is  fatally  defective,  as  not  being 
within  the  particular  jurisdiction  of  the 
court.  Smiley  v.  Sioux  Beet  Syrup  Co.,  71 
Nebr.  581,  99  N.  W.  263,  101  N.  W.  253. 

Collateral  attack  see  infra.  III,  J,  3. 

18.  Georgia  — Bmej  i:  Taylor,  86  Ga.  163, 
13  S.  E.  283,  failure  to  request  particular 
appointment. 
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Iowa. —  Dickerson  v.  Cass  County  Bank,  95 
Iowa  392,  64  N.  W.  395. 

Kansas. —  Branner  v.  Webb,  10  Kan.  App. 
217,  63  Pac.  274. 

Neiv  York. —  Wright  v.  Nostrand,  94  N,  Y. 
31;  Tyler  v.  Willis,  33  Barb.  327;  Post  v. 
Dorr,  4  Edw.  412. 

Ohio. —  Zieverink  v.  Kemper,  50  Ohio  St. 
208,  34  N.  E.  250. 

West  Virginia. —  Nutter  v.  Brown,  58 
W.  Va.  237,  52  S.  E.  88,  1  L.  R.  A.  N.  S. 
1083. 

United  States. —  Brown  v.  Lake  Superior 
Iron  Co.,  134  U.  S.  530,  10  S.  Ct.  604,  33 
L.  ed.  1021,  assent  by  appearance  on  the  day 
the  bill  was  filed,  failure  to  object  to  ap- 
pointment and  suffering  the  bill  to  be  taken 
pro  confesso. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  96. 

Particular  objections:  Bond  hy  applicant 
see  supra,  III,  E,  7,  b; 

Eligihility  see  supra,  III,  F,  5. 

Failure  to  exhaust  legal  remedy  see  supra, 
II,  B.  7,  c:  II,  C,  4,  c. 

Notice  see  supra,  III,  D,  5,  c. 

Prematurity  of  appointment  see  supra,  II, 
B,  8,  b. 

Remedy  at  law  see  supra,  II,  B,  4;  III,  A, 
2,  c.  ^ 

Verification  see  supra,  III,  B,  3. 

19.  Russell  V.  Chicago  Trust,  etc..  Bank, 
40  111.  Apn.  385  [reversed  on  other  grounds 
in  139  111.  538,  29  N.  E.  37,  17  L.  R.  A. 
345];  Post  V.  Dorr,  4  Edw.  (N.  Y.)  412  (as 
to  the  right  to  have  a  receiver)  ;  Pitts  V. 
New  Mammoth  Gold  Min.  Co.,  23  Utah  623, 
65  Pac.  1076;  Hollins  v.  Brierfield  Coal,  etc., 
Co.,  150  U.  S.  371,  14  S.  Ct.  127,  37  L.  ed. 
1113  (objection  that  creditor  at  Avhose  in- 
stance a  receiver  of  a  corporation  is  ap- 
pointed was  not  a  judgment  creditor). 

If  no  hearing  is  had,  although  notice  is 
given,  as  where  complainant's,  counsel  was 
unaware  of  any  intended  opposition  and  ob- 
tained an  order  of  reference  by  default,  un- 
observed by  defendant's  counsel  who  was  in 
court  to  resist  the  motion,  on  an  application 
to  vacate  the  order  of  appointment  de- 
fendant will  be  considered  in  the  same 
situation  as  if  complainant's  original  appli- 
cation were  being  heard.  Merchants,  etc., 
Bank  v.  Griffith,  10  Paige  (N.  Y.)  519. 

Failure  to  appeal  will  preclude  subsequent 
objection.  Pagett  v.  Brooks,  140  Ala.  257, 
37  So.  263;  Greeley  v.  Provident  Sav.  Bank, 
103  Mo.  212,  15  S.  W.  429;  Post  v.  Dorr,  4 
Edw.  (N.  Y.)  412;  Saunders  v.  Kempner, 
(Tex.  Civ.  App.  1895)  32  S.  W.  585;  Neeves 
V.  Boos,  86  Wis.  313,  56  N.  W.  909.  See 
also  infra.  III,  J.  3. 
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and  permitting  the  receiver  to  enter  upon  and  continue  in  the  discharge  of  his 
duties/"  and  unreasonably  delaying  in  moving  for  the  vacation  of  the  order.^^ 
And  so  neither  a  party  who  moves  for/^  nor  one  who  consents  to,  the  appoint- 
ment,^^ or  participates  in  the  proceedings  thereafter  and  recognizes  the  acts  of 
the  receiver  and  the  regularity  of  his  appointment,  can  object  to  the  appoint- 
ment.And  if  one  who  comes  into  a  suit  after  its  institution  wishes  to  attack 
a  prior  appointment  of  a  receiver,  he  should  promptly  act  to  that  end,  as  by  a 
proceeding  to  have  the  order  vacated  or  the  receiver  discharged,  and  if  he  recog- 
nizes the  vahdity  of  the  appointment  or  takes  under  the  proceedings  he  will 
not  be  heard  thereafter  to  object. 


Collateral  attack  upon  void  appointment 

see  infra.  III,  J,  3. 

20.  Rumsey  v.  People's  R.  Co.,  154  Mo. 
215,  55  S.  W.  615;  Rogers  v.  Rogers,  (Tenn. 
Ch.  App.  1896)  42  S.  W.  70. 

Failure  of  adverse  claimant  to  apply  to 
court. —  Wliere  one  brought  an  action  in  a 
federal  court  against  a  corporation,  and  caused 
property  to  be  attached  and  sequestered,  and 
upon  petition  of  a  receiver,  previously  ap- 
pointed for  the  corporation  by  a  state  court, 
the  federal  court  ordered  the  property  sur- 
rendered by  the  marshal  to  the  receiver,  un- 
less plaintiff  in  that  court  should  within  five 
days  apply  to  the  state  court  for,  and  ulti- 
mately receive,  authority  from  that  court  for 
its  retention,  no  application  to  the  state 
court  having  been  made  and  the  property 
having  been  surrendered  to  the  receiver,  it 
was  held  that  plaintiff  had  no  cause  of  action 
against  the  receiver  for  damages,  and  no 
standing  to  question  the  validity  of  his  ap- 
pointment. Remington  Paper  Co.  v.  Watson, 
49  La.  Ann.  1296,  22  So.  355. 

21.  Rumsey  v.  People's  R.  Co.,  154  Mo. 
215,  55  S.  W.  615;  Nutter  v.  Brown,  58 
W.  Va.  237,  52  S.  E.  88,  1  L.  R.  A.  N.  S. 
1083;  Allen  v.  Dallas,  etc.,  R.  Co.,  1  Fed. 
Cas.  No.  221,  3  Woods  316. 

A  receiver  will  not  be  treated  as  a  tres- 
passer under  such  circumstances,  upon  a 
motion  to  vacate  the  order  of  appointment, 
so  as  to  leave  him  to  bear  the  burden  of  the 
expenses  necessarily  and  in  good  faith  in- 
curred by  him  while  attempting  to  carry  out 
the  orders  of  the  court.  Hardt  v.  Levy,  79 
Hun  (N.  Y.)  348,  29  N.  Y.  Suppl.  373. 

22.  State  v.  New  Orleans,  106  La.  469,  31 
So.  55  (holding  that,  on  an  application  for 
the  enlargement  of  the  powers  of  a  receiver, 
a  party  at  whose  instance  the  appointment 
was  made  is  not  in  a  position  to  say  that  a 
receiver  was  not  necessary) ;  Davis  v.  Walker, 
51  Miss.  659. 

23.  Tait  V.  Carey,  3  Indian  Terr.  765,  49 
S.  W.  50;  Monumental  Mut.  L.  Ins.  Co.  r. 
Wilkinson,  100  Md.  31,  59  Atl.  125  (hold- 
ing that  an  order  was  to  all  intents  and 
purposes  passed  by  consent,  where  the  attor- 
ney for  an  insurance  company  informed  the 
court,  after  the  argument  and  decision  in 
another  case,  that  no  further  objection 
would  be  made  in  the  case  at  bar  to  the  ap- 
pointment of  a  receiver  under  tlie  statute 
providing  for  proceedings  for  the  liquidation 
of  insolvent  or  fraudulentl}''  conducted  in- 
surance companies,  and  the  appointment  of 


a  receiver^  and  further  asked  for  and  re- 
ceived representation  in  the  receivership,  and 
agreed  with  opposing  counsel  upon  the  per- 
sons who  were  appointed  receivers)  ;  People 
f.  Globe  Mut.  L.  Ins.  Co.,  60  How.  Pr. 
(N.  Y.)  57,  82. 
Jurisdiction  by  consent  see  supra,  III,  A,  3. 

24.  Georgia.—  Booth  v.  Mohr,  122  Ga.  333, 
50  S.  E.  173,  where  receiver  was  discharged 
on  defendant's  executing  a  bond. 

Illinois. —  Roby  v.  Title  Guarantee,  etc., 
Co.,  166  111.  336,  46  N.  E.  1110,  estoppel  to 
complain  that  the  receiver  was  not  lawfully 
appointed  or  competent  to  act,  by  consenting 
to  an  order  providing  for  the  advancement  of 
money  by  the  receiver  (a  corporation),  and 
thus  recognizing  its  capacity  to  act. 

Kansas. —  State  Journal  Co.  v.  Common- 
wealth Co.,  43  Kan.  93,  22  Pac.  982,  volun- 
tary execution  of  bond  to  procure  discharge 
of  receiver. 

Kentuckij. —  Ft.  Jefferson  Imp,  Co.  v.  Du- 
poyster,  112  Ky.  792,  66  S.  W.  1048,  24  Ky. 
L.  Rep.  1199,  2.L.  R.  A.  N.  S.  263,  by 
stipulation  to  pay  part  of  expenses. 

Michiqan. —  Kimmerle  v.  Dowagiac  Mfg. 
Co.,  105"  Mich.  640,  63  N.  W.  529,  by  stipu- 
lation for  payment  of  expenses. 

ISleiD  Yorfc.— Battershall  v.  Davis,  31  Barb. 
323  (joining  in  application  to  court  by  re- 
ceiver for  authority  to  sell  assets)  ;  Kelsey 
V.  Sargent,  2  N.  Y.  St.  669. 

Pennsylvania. —  Crouse  v.  Bedell,  11  Pa. 
Super.  Ct.  598. 

Utah. —  Pitts  V.  New  Mammoth  Gold  Min. 
Co.,  23  Utah  623,  65  Pac.  1076,  1077,  holding 
that  an  objector  cannot  participate  in  pro- 
ceedings to  wind  up  the  affairs  of  an  insol- 
vent concern,  permit  the  receiver  to  manage 
and  dispose  of  the  corporate  property  under 
the  direction  of  the  court,  without  objection, 
and  then,  after  final  decree,  when  he  has 
failed  to  secure  all  that  he  expected,  ques- 
tion the  appointment,  and  put  in  jeopardy 
the  rights  of  others. 

See  42  Cent.  Dig.  tit.     Receivers,"  §  06. 

25.  Illinois. —  Commercial  Nat.  Bank  v. 
Burch,  141  111.  519,  31  N.  E.  420,  33  Am. 
St.  Rep.  331  (where  creditors  intervened  in 
a  suit  to  dissolve  a  corporation  were  pre- 
cluded from  objecting,  by  seeking  to  estab- 
lish an  alleged  priority  of  cUiim)  ;  Russell 
r.  Chicago  Trust,  etc..  Bank,  40  111.  App.  385 
[reversed  on  other  >;r(ninds  in  139'  111.  538, 
29  N.  E.  37,  17  L.  R.  A.  345]. 

loica. —  Dickerson  v.  Cass  County  Bank,  95 
Iowa  392,  04  N.  W.  305,  where  creditors  of 
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3.  Collateral  Attack  —  a.  Rule  Against  —  (i)  In  General.  Wherever  the 
court  has  jurisdiction  of  the  subject-matter  and  of  the  necessary  parties,  its 
action  in  regard  to  the  appointment  of  a  receiver  cannot  be  questioned  in  a  collat- 
eral proceeding;  whether  erroneous  or  not.  However  erroneous  such  an  order 
may  be,  it  is  binding  not  only  on  the  parties,  but  upon  everyone  and  everywhere 
until  it  is  vacated  in  a  direct  application  or  reversed  by  superior  authority,^^ 


a  corporation  acquiesced  for  several  months 
in  the  appointment  of  a  receiver,  during 
which  time  large  expense  was  incurred,  and 
pursued  their  remedies  thereunder,  the  ap- 
pointment not  being  absolutely  void. 

Nebraska. —  Veith  v.  Ress,  60  Nebr.  52,  82 
N.  W.  116. 

Texas. —  Ellis  v.  Vernon  Ice,  etc.,  Co.,  4 
Tex.  Civ.  App.  66,  23  S.  W.  856. 

Washington. —  Manhattan  Trust  Co.  v. 
Seattle  Coal,  etc.,  Co.,  16  Wash.  499,  48  Pac. 
333,  737,  where  creditors  of  a  corporation 
petitioned  for  priority  of  their  claims. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  96. 

But  see  Smith  v.  Los  Angeles,  etc.,  R.  Co., 
(Cal.  1893)  34  Pac.  242,  where  an  inter- 
vening judgment  creditor  asked  that  his 
claim  be  allowed  and  paid,  with  those  of 
other  creditors,  from  the  sale  of  certain  de- 
fendant's property,  and  subsequently  moved 
to  be  allowed  to  issue  execution  on  his  judg- 
ment against  the  property  in  the  hands  of 
the  receiver,  and,  the  appointment  of  the  re- 
ceiver being  void  and  of  no  effect,  it  was 
held  that  by  having  made  himself  a  party  to 
the  action,  as  above  stated,  he  did  not  ratify 
the  appointment  of  the  receiver  therein,  and 
was  not  estopped  from  attacking  the  order, 
since  by  merely  intervening  he  could  not 
receive  any  benefit,  and  the  element  of 
mutuality  was  wanting.  See  also  Grant  v. 
Los  Angeles,  etc.,  R.  Co.,  116  Cal.  71,  47 
Pac.  872. 

Where  intervening  creditors  admitted  the 
necessity  of  a  receiver  of  a  corporation,  but 
themselves  sought  the  appointment  of  another 
person,  it  was  held  that  all  defects  in  the 
proceedings  looking  to  the  appointment  were 
cured.  McGilliard  v.  Donaldsonville  Foun- 
dry, etc.,  Works,  104  La.  544,  29  So.  254,  81 
Am.  St.  Rep.  145. 

Participation  in  distribution  by  receiving 
payments  from  liquidators  Avill  preclude  a 
subsequent  application  to  annul  the  appoint- 
ment. Rouge  V.  Lafargue  Bros.  Co.,  49  La. 
Ann.  998,  22  So.  190,  holding  further  that  no 
reservation  in  the  receipts  given  will  preserve 
the  right  to  so  apply. 

A  substituted  party  who  had  purchased 
plaintiff's  interest  in  the  action,  after  the 
appointment  of  a  receiver  was  obtained  by 
intervening  creditors,  is  not  estopped  to 
deny  the  validity  of  such  appointment. 
Grant  v.  Los  Angeles,  etc.,  R.  Co.,  116  Cal. 
71,  47  Pac.  872. 

26.  Alabama. — ^Montgomery  r.  Enslen,  126 
Ala.  654,  28  So.  626;  Florence  Gas,  etc.,  Co. 
V.  Hanby,  101  Ala.  15,  13  So.  343. 

California. —  Painter  v.  Painter,  138  Cal. 
231,  71  Pac.  90,  94  Am.  St.  Rep.  47. 

Colorado. —  Powell  v.  National  Bank  of 
Commerce,  19  Colo.  App.  57,  74  Pac.  536. 
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Georgia. —  Brown  v.  Drake,  101  Ga.  130, 
28  S.  E.  606. 

Illinois. —  Vandalia  v.  St.  Louis,  etc.,  R. 
Co.,  209  111.  73,  70  N.  E.  662;  Roby  v.  Title 
Guarantee,  etc.,  Co.,  166  111.  336,  46  N.  E. 
1110;  Richards  v.  People,  81  111.  551;  Rand 
V.  Mutual  F.  Ins.  Co.,  58  111.  App.  528. 

Indiana. —  Hatfield  u.  Cummings,  152  Ind. 
280,  50  N.  E.  817,  53  N.  E.  231;  Pressley 
V.  Lamb,  105  Ind.  171,  4  N.  E.  682;  Storm 
V.  Ermantrout,  89  Ind.  214;  Cook  v.  Citizens' 
Nat.  Bank,  73  Ind.  256. 

Iowa. —  Metropolitan  Nat.  Bank  v.  Com- 
mercial State  Bank,  104  Iowa  682,  74  N.  W. 
26. 

Kansas. —  Bowman  v.  Hazen,  69  Kan.  682, 
77  Pac.  589;  Greenawalt  v.  Wilson,  52  Kan. 
109,  34  Pac.  403. 

Louisiana. —  Metropolitan  Bank  v.  New 
Orleans  Brewing  Assoc.,  51  La.  Ann.  1525, 
26  So.  418;  Case  v.  Marchand,  23  La.  Ann. 
60. 

Michigan. —  Nichol  v.  Murphy,  145  Mich. 
424,  108  N.  W.  704;  McKay  V.  Van  Kleeck, 
133  Mich.  27,  94  N.  W.  367. 

Minnesota. —  Basting  v.  Ankeny,  64  Minn. 
133,  66  N.  W.  266. 

Missouri. — -Neum  v.  Blackstone  Bldg.,  etc., 
Assoc.,  149  Mo.  74,  50  S.  W.  436;  Keokuk 
Northern  Line  Packet  Co.  v.  Davidson,  13  Mo. 
App.  561. 

Montana. —  State  v.  Silver  Bow  County 
Second  Judicial  Dist.  Ct.,  21  Mont.  155,  53 
Pac.  272,  69  Am.  St.  Rep.  645. 

Isfehraska. —  Murphy  v.  Fidelity  Mut.  F. 
Ins.  Co.,  69  Nebr.  489,  95  N.  W.  1022;  An- 
drews V.  Steele  City  Bank,  57  Nebr.  173,  77 
N.  W.  342;  Miller  v.  Brown,  1  Nebr.  (Unoff.) 
754,  95  N.  W.  797. 

'Neiv  York. — ^  Piatt  v.  New  York,  etc.,  R. 
Co.,  170  N.  Y.  451,  63  N.  E.  532;  Jones  v. 
Blum,  145  N.  Y.  333,  39  N.  E.  954;  Atty.- 
Gen.  V.  Guardian  Mut  L.  Ins.  Co.,  77  N.  Y. 
272;  Bangs  v.  Duckinfield,  18  N.  Y.  592; 
Moore  v.  Taylor,  40  Hun  56;  Dayton  v. 
Borst,  7  Bosw.  115  [affirmed  in  31  N.  Y. 
435];  Viburt  v.  Frost,  3  Abb.  Pr.  119; 
Sagory  v.  Dubois,  3  Sandf.  Ch.  466;  Peters  v. 
Carr,  2  Dem.  Surr.  22. 

North  Dakota. —  Brynjolfson  v.  Osthus,  12 
N.  D.  42,  96  N.  W.  26i. 

Ohio. —  Barbour  v.  National  Exch.  Bank, 
45  Ohio  St.  133.  12  N.  E.  5 ;  Egbert  v.  Third 
Ward  Bldg.  Assoc.,  9  Ohio  S.  &  C.  PI.  Dec. 
646. 

Oregon. —  McNarv  v.  Bush,  35  Oreg.  114, 
56  Pac.  646. 

Pennsylvania. —  Haught  v.  Irwin,  166  Pa. 
St.  548,  31  Atl.  260. 

South  Carolina. —  Green  v.  Bookhart,  19 
S.  C.  466. 

Tennessee. —  Troughber  v.  Akin,  109  Tenn. 
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and  if  the  party  to  the  suit  whose  property  is  placed  in  the  hands  of  a  receiver 
is  bound  by  the  order  or  decree  no  one  can  attack  it."  Questions  determined 
upon  the  apphcation  for  a  receiver  and  by  the  order  of  appointment  cannot 
be  reopened  upon  objection  to  subsequent  orders  in  the  cause. 

(ii)  Application  of  Rule^^ —  (a)  In  General.  Although  a  bill  which 
seeks  the  appointment  of  a  receiver  may  be  defective/^  or  the  appointment  is 
based  upon  an  erroneous  assumption  that  the  pleading  discloses  a  cause  for  equitable 


451,  73  S.  W.  118,  objections  going  to  matters 
of  form. 

Texas. —  Edrington  V.  Pridham,  65  Tex. 
612;  Long  v.  Wortliam,  4  Tex.  381. 

Verwont. —  Vermont,  etc.,  R,  Co.  v.  Ver- 
mont Cent.  R.  Co.,  46  Vt.  792. 

Washington. —  Carroll  v.  Pacific  Nat.  Bank, 
19  Wash.  "^639,  54  Pac.  32. 

Wisconsin. —  Davis  v.  Shearer,  90  Wis.  250, 
62  K  W.  1050;  Neeves  v.  Boos,  86  Wis.  313, 
56  N.  W.  909. 

United  States. —  Shields  v.  Coleman,  157 
U.  S.  168,  15  S.  Ct.  570,  39  L.  ed.  660;  Gunby 
V.  Armstrong,  133  Fed.  417,  66  C.  C.  A.  627; 
Clark  V.  Brown,  119  Fed.  130,  57  C.  C.  A.  76; 
Sliinney  v.  North  American  Sav.,  etc.,  Co., 
97  Fed.  9;  Grand  Trunk  R.  Co.  Central 
Vermont  R.  Co.,  85  Fed.  87. 

England. —  Ames  v.  Birkenhead  Docks,  20 
Beav.  332,  19  Jur.  N.  S.  529,  24  L.  J.  Ch. 
540,  3  Wkly.  Rep.  381,  52  Eng.  Reprint 
630. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  103. 

Form  of  proceeding. — Whether  the  particu- 
lar proceedings  should  regularly  have  been 
commenced  as  a  special  proceeding  or  as  an 
action  is  immaterial  in  a  collateral  suit,  the 
subject-matter  of  the  proceeding  in  which  the 
receiver  was  appointed  being  within  the  au- 
thority of  the  court.  Bangs  v.  Duckinfield, 
18  N.'Y.  592. 

Appointment  in  vacation. —  The  regularity 
or  legality  of  the  appointment  of  a  receiver 
by  a  judge  in  vacation,  who  has  acquired  ju- 
risdiction of  the  subject-matter  and  of  the 
parties,  cannot  be  collaterally  attacked.  Press- 
ley  V.  Lamb,  105  Ind.  171,  4  N.  E.  682,  under 
a  statutory  provision  whereby  the  judge  in 
vacation  has  the  same  power  and  authority 
as  the  court  in  term-time.  See  also  as  to  the 
power  of  judges  in  vacation  in  this  regard 
Judges,  23  Cyc.  554. 

Under  statute. — ^The  rule  of  the  text  is 
applied,  although  the  appointment  of  the  re- 
ceiver was  under  a  purely  statutory  power. 
Keokuk  Northern  Line  Packet  Co.  v.  L)avid- 
son,  13  Mo.  App.  561. 

In  subsequent  proceedings  in  the  cause. — 
On  a  motion  to  substitute  another  as  re- 
ceiver the  regularity  of  the  original  order  of 
appointment  cannot  be  questioned,  although 
the  motion  is  by  notice  founded  on  the  plead- 
ings, decree,  and  proceedings,  as  well  as  on 
the  affidavits  in  the  action.  F'assett  v.  Tall- 
madge,  13  Abb.  Pr.  (N.  Y.)  12. 

On  appeal  from  or  objection  to  subsequent 
orders  in  the  cause  the  regularity  of  the  ap- 
pointment cannot  be  questioned.  Metropoli- 
tan Bank  v.  New  Orleans  Brewing  Assoc.,  51 
La.  Ann.  1525,  26  So.  418    (holding  an  ob- 


jection on  appeal  by  creditors,  in  a  proceed- 
ing for  the  administration  of  the  assets  of 
an  insolvent  corporation,  from  a  judgment 
ordering  sale,  a  collateral  attack)  ;  State  v. 
German  Sav.  Bank,  59  Nebr.  292,  80  N.  W. 
901;  Neeves  v.  Boos,  86  Wis.  313,  56  N.  W. 
909  (on  appeal  from  order  authorizing  re- 
ceiver to  bring  an  action ) . 

Objection  made  on  the  allowance  of  com- 
pensation to  the  receiver  is  a  collateral  at- 
tack. Greeley  v.  Provident  Sav.  Bank,  103 
Mo.  212,  15  S.  W.  429. 

A  plea  in  reconvention  for  damages  for 
wrongfully  and  maliciously  procuring  the  re- 
ceivership is  in  effect  a  collateral  attack. 
Holland  v.  Preston,  (Tex.  Civ.  App.  1897)  41 
S.  W.  374. 

An    order    vacating    an    appointment  is 

within  the  protection  of  the  rule  of  the  text. 
State  V.  Ross,  118  Mo.  23,  23  S.  W.  196; 
Wilson  V.  Barney,  5  Hun  (N.  Y.)  257. 

Effect  of  failure  to  give  notice  see  supra, 
III,  D,  4. 

Evidence  of  appointment  see  supra,  III,  A, 
2,  note  89. 

Ineligibility  of  appointee  see  supra,  III,  F. 
Order    vacating   appointment    see  supra, 
III,  L 

Presumption  because  of  absence  of  particu- 
lar judge  see  supra,  III,  A,  2  note  90. 

Receiver  in  supplementary  proceedings  see 
Executions,  17  Cyc.  1456. 

Waiver  and  estoppel  see  supra,  III,  J,  2. 

27.  Nebraska. —  Miller  v.  Brown^  1  Nebr. 
(Unoff.)  754,  95  N.  W.  797. 

New  Yor/j.— Powell  v.  Waldron,  89  N.  Y. 
328,  42  Am.  Rep.  301;  Whittlesey  v.  Frantz, 
74  N.  Y.  456  (in  sequestration  proceeding 
against  corporation  under  statute)  ;  Tyler  V, 
Willis,  33  Barb.  327. 

Oregon. —  McNary  v.  Bush,  35  Oreg.  114. 
56  Pac.  646. 

Washington. —  Carroll  v.  Pacific  Nat.  Bank, 
19  Wash.  639,  54  Pac.  32. 

United  States. —  Grand  Trunk  R.  Co.  v. 
Central  Vermont  R.  Co.,  85  Fed.  87. 

See  42  Cent.  Dig.  tit.  "  Receivers."  §  103. 

A  member  or  stock-holder  of  a  corporation 
is  bound  by  the  appointn-:ent  of  a  receiver  of 
the  corporation,  if  the  corporation  is  bound. 
Hatfield  v.  Cummings,  152  Ind.  280,  50  N.  E. 
817,  53  N.  E.  231.  ^ 

28.  State  v.  German  Sav.  Bank,  59  Nebr. 
292,  80  N.  W.  901,  insolvency  of  corporation 
concluded  on  subsequent  order  of  sale. 

29.  In  subsequent  proceedings  in  the  cause 
see  supra,  note  26. 

30.  Comer  r.  Brav,  83  Ala.  217,  3  So.  554; 
Shields  r.  Coleman,'  157  U.  S.  168,  15  S.  Ct. 
570,  39  L.  ed.  660. 
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relief/^  or  on  an  insufficient  showing  or  an  erroneous  determination  that  the 
facts  justify  it/^  or  the  order  is  broader  than  the  facts  justify  in  respect  of  the 
property  to  be  taken  by  the  receiver,^*  everyone  is  concluded  by  the  appoint- 
ment except  in  a  direct  proceeding.  So  where  a  receiver  may  be  appointed 
in  a  proceeding  to  sequestrate  the  assets  of  a  corporation,  after  a  judgment 
against  it  and  an  execution  thereunder  unsatisfied,  such  judgment  is  vahd  until 
reversed  and  the  receiver's  authority  cannot  be  questioned  collaterally,  on  account 
of  any  objection  to  such  judgment. 

(b)  In  Suit  by  Receiver.  Pursuant  to  the  general  rule  against  the  collateral 
attack  of  an  appointment  which  is  not  void,^®  in  a  suit  by  the  receiver  in  relation 
to  matters  connected  with  his  trust  the  order  of  appointment  will  be  conclusive. 


31.  Greeley  v.  Provident  Sav.  Bank,  103 
Mo.  212,  15  S.  W.  429;  Carroll  v.  Pacific 
Nat.  Bank,  19  Wash.  639,  54  Pac.  32; 
Clark  V.  Brown,  119  Fed.  130,  57  C.  C.  A. 
76;  Shinney  v.  North  American  Sav.,  etc., 
Assoc.,  97  Fed.  9;  Farmers'  L.  &  T.  Co.  v. 
Centralia,  etc.,  R.  Co.,  96  Fed.  636,  37  C.  C.  A. 
528,  100  Fed.  11,  40  C.  C.  A.  248. 

That  the  suit  was  by  simple  contract  cred- 
itors or  persons  who  had  not  exhausted  their 
legal  remedies  is  an  objection  which  may 
be  waived  and  cannot  be  raised  collaterally. 
Powell  V.  Nat.  Bank  of  Commerce,  19  Colo. 
App.  57,  74  Pac.  536;  Murphy  v.  Fidelity 
Mut.  F.  Ins.  Co.,  69  Nebr.  489,  95  N.  W. 
1022;  Mellen  v.  Moline  Malleable  Iron  Works. 
131  U.  S.  352,  9  S.  Ct.  781,  33  L.  ed.  178; 
Grand  Trunk  R.  Co.  v.  Central,  etc.,  R.  Co., 
85  Fed.  87;  Olmstead  v.  Distilling,  etc.,  Co., 
73  Fed.  44. 

Objection  by  an  intervener,  a  trustee  in 
a  corporate  mortgage,  upon  coming  into  a 
suit  by  a  stock-holder  against  the  corpora- 
tion, that  the  petition  states  no  cause  of 
action  for  the  appointment  of  a  receiver, 
or  in  other  words  that  the  pleading  is 
fatally  defective  as  not  making  a  case  within 
the  particular  jurisdiction  of  the  court,  is 
held  not  to  be  a  collateral  attack.  Smiley  v. 
Sioux  Beet  Syrup  Co.,  71  Nebr.  581,  99  N.  W. 
263,  101  N.  W.  253. 

32.  Illinois. —  Vandalia  v.  St.  Louis,  etc., 
R.  Co.,  209  111.  73,  70  N.  E.  662. 

Oregon. —  McNary  v.  Bush,  35  Oreg.  114, 
56  Pac.  646. 

Texas. — Edrington.     Pridham,  65  Tex.  612. 

Wisconsin. —  Davis  v.  Shearer,  90  Wis.  250, 
62  N.  W.  1050. 

United  States. —  Gunby  v.  Armstrong,  133 
Fed.  417,  66  C.  C.  A.  627. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  103. 

33.  Powell  V.  Nat.  Bank  of  Commerce,  19 
Colo.  App.  57,  74  Pac.  536;  Brown  v.  Drake, 
101  Ga.  130,  28  S.  E.  606;  Dayton  v.  Borst, 
7  Bosw.  (N.  Y.)  115  [affirmed  in  31  N.  Y. 
435]  (determination  of  insolvency  of  cor- 
poration) ;  Smith  V.  Hopkins,  10  Wash.  77, 
38  Pac.  854  (determination  of  insolvency  of 
corporation). 

34.  Piatt  V.  New  York,  etc.,  R.  Co.,  170 
N.  Y.  451,  63  N.  E.  532. 

35.  Jones  i\  Blun,  45  N.  Y.  333,  39  N.  E. 
954;  Whittlesey  v.  Frantz,  74  N.  Y.  456. 

36.  See  supra,  III,  J,  3,  a,  (i). 

37.  Alabama. —  Florence'  Gas,  etc.,  Co.  V. 

[Ill,  J,  3,  a,  (II),  (A)] 


Hanby,  101  Ala.  15,  13  So.  343;  Comer  v. 
Bray,  83  Ala.  217,  3  So.  554. 

Connecticut. —  Fish  v.  Smith,  73  Conn.  377, 
47  Atl.  711,  84  Am.  St.  Rep.  161. 

Georgia. —  Brown  v.  Drake,  101  Ga.  130, 
28  S.  E.  606,  as  to  necessity  of  appointment. 

Illinois. —  Rand  v.  Mutual  F.  Ins.  Co.,  58 
111.  App.  528. 

Indiana. —  Howard  v.  Whitman,  29  Ind. 
557. 

loica. —  Metropolitan  Nat.  Bank  v.  Com- 
mercial State  Bank,  104  Iowa  682,  74  N.  W. 
26;  Schoonover  v.  Hinckley,  48  Iowa  82; 
Stewart  v.  Lay,  45  Iowa  604,  irregularities 
in  the  proceedings  of  the  receiver. 

Kansas. —  Greenwald  u.  Wilson,  52  Kan. 
109,  34  Pac.  403. 

Louisiana. —  Case  v.  Marchand,  23  La.  Ann. 
60,  holding  that  the  maker  of  a  note  in  favor 
of  a  bank  cannot  set  up,  in  a  suit  by  the 
receiver  of  the  bank  appointed  by  the  gov- 
ernment, irregularity  in  the  receiver's  ap- 
pointment. 

Minnesota. —  Basting  v.  Ankenv,  64  Minn. 
133,  66  N.  W.  266. 

Missouri. —  Keokuk  Northern  Line  Pa'cket 
Co.  r.  Davidson,  13  Mo.  App.  561. 

iSlehraska. —  Miller  v.  Brown,  1  Nebr. 
(Unoff.)  754,  95  N.  W.  797. 

^ew  Yorfc.— Jones  v.  Blun,  145  N.  Y.  333, 
39  N.  E.  954;  Wright  v.  Nostrand,  94  N.  Y. 
31;  Powell  v.  Waldron,  89  N.  Y.  328,  42 
Am.  Rep.  301;  Whittlesey  v.  Frantz,  74  N.  Y. 
456;  Bangs  v.  Duckinfield,  18  N.  Y.  592; 
Dayton  v.  Borst,  7  Bosw.  115  laffirmed  in 
31  N.  Y.  435];  Viburt  v.  Frost,  3  Abb.  Pr„ 
119;  Sagary  v.  Dubois,  3  Sandf.  Ch.  466 
[affirmed  in  3  Sandf.  161]. 

Ohio. —  Zieverink  v.  Kemper,  50  Ohio  St. 
208,  34  N.  E.  250 ;  Barbour  v.  National  Exch. 
Bank,  45  Ohio  St.  133,  12  N.  E.  5 ;  Clarke  v. 
Thomas,  34  Ohio  St.  46. 

Pennsylvania. —  Backenstoe  v.  Kline,  31 
Pa.  Super.  Ct.  268. 

South  Carolina. —  Green  v.  Bookhart,  19 
S.  C.  466. 

Vermont. —  Vermont,  etc.,  R.  Co.  v.  Ver- 
mont Cent.  R.  Co.,  46  Vt.  792. 

Virginia.— need  v.  Gold,  102  Va.  37,  45 
S.  E.  868. 

Washington. — Carroll  v.  Pacific  Nat.  Bank, 
19  Wash.  639,  54  Pac.  32;  Smith  v.  Hop- 
kins, 10  Wash.  77,  38  Pac.  854;  Elderkin  v. 
Peterson,  8  Wash.  674,  36  Pac.  1089. 

Wisconsin. —  Davis  v.  Shearer,  90  Wis.  250, 
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(c)  Interference  With  Receiver's  Possession.  So  under  the  general  rule  above 
stated  one  cannot  successfully  justify  an  interference  with,  or  obstruct  the 
enforcement  of,  the  receiver's  right  to  possession. This  rule  is  held  to  apply 
not  only  as  to  property  actually  in  the  receiver's  possession,  but  also  to  property 
which  he  has  been  appointed  to  receive  but  which  he  has  not  reduced  to 
possession/*^ 


62  N.  W.  1050;  Neeves  r.  Boos,  86  Wis.  313, 
319,  56  N.  W.  909. 

United  States. —  Gunby  v.  Armstrong,  133 
Fed.  417,  66  C.  C.  A.  627. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  104. 

Rule  applied  in  proceeding  against  stock- 
holders see  Fish  v.  Smith,  73  Conn.  377,  47 
Atl.  711,  84  Am.  St.  Rep.  161  (shareholder 
is  a  party  by  representation  in  action  by 
creditor  against  corporation  in  which  the  cor- 
poration is  declared  insolvent  and  a  receiver 
is  appointed)  ;  Howard  v.  Whitman,  29  Ind. 
557;  Schoonover  v.  Hinckley,  48  Iowa  82  (in 
action  by  receiver  of  corporation  to  recover 
assessment  upon  unpaid  stock,  defense  pre- 
cluded that  there  was  fraud  in  procuring  the 
receiver's  appointment,  or  that  the  corpora- 
tion was  not  indebted)  ;  Haynes  v.  Carter, 
9  La.  Ann.  265 ;  Basting  v.  Ankeny,  64  Minn. 
133,  66  K  W.  266;  Wliittlesey'  v.  Frantz, 
74  N.  Y.  456  (in  suit  against  stock  sub- 
scriber by  receiver  of  corporation  in  seques- 
tration proceedings,  the  fact  that  there  was 
a  misnomer  of  the  corporation,  in  the  pro- 
ceedings against  it  in  which  the  judgment 
under  which  the  receiver  was  appointed  was 
obtained,  constitutes  no  defense,  where  the 
corporation  did  not,  in  the  proceedings 
against  it,  appear  and  plead  the  misnomer 
in  abatement,  under  a  statute  providing  that 
the  failure  of  the  corporation  so  to  plead 
such  matter  shall  be  a  waiver  of  the  objec- 
tion) ;  Sagary  v.  Dubois,  3  Sandf.  Ch.  (N.  Y.) 
466  [affirmed  in  3  Sandf.  161]  ;  Barbour  i\ 
National  Exch.  Bank,  45  Ohio  St.  133,  12 
N.  E.  5;  Clarke  v.  Thomas,  34  Ohio  St.  46 
(as  to  mere  irregularities,  in  action  by  re- 
ceiver of  corporation  against  shareholder)  ; 
Elderkin  v.  Peterson,  8  Wash.  674,  36  Pac. 
1089.  But  where  the  statute  under  which 
the  receiver  is  to  be  appointed  contemplates 
a  suit  in  which  the  stock-holders  are  parties, 
a  stock-holder  not  a  party  is  not  concluded 
(Chandler  ?;.  Brown,  77  111.  333),  although 
a  stock-holder  who  was  a  partv  to  the  decree 
will  be  bound  (Rowell  r.  Chandler,  83  111. 
288;  Elliott  r.  Ashby,  104  Va.  716,  52  S.  E. 
383;  Reed  v.  Gold,  102  Va.  37,  45  S.  E.  868, 
where  a  stock-holder  who,  under  the  practice 
in  this  state,  is  made  a  party  to  the  pro- 
ceeding in  equity  for  the  ascertainment  of 
debts  and  the  appointment  of  a  receiver  to 
collect  subscriptions  is  concluded  as  to  such 
matters,  but  not  as  to  the  validity  of  his 
alleged  subscription  or  the  fact  that  he  is 
a  subscriber,  which  questions  arc  transferred 
by  statute  to  a  court  of  law  in  proceedings 
provided  for  to  collect  subscriptions).  See 
also  infra,  VT,  B,  2  et  seq.  And  see,  gener- 
ally. Corporations,  10  Cvc.  673  text  and 
note  74,  733,  735. 

Evidence  and  presumptions  see  infra,  VI,  G. 


Other  defenses  in  actions  by  receivers  sea 

infra,  VI,  C. 

38.  See  supra,  III,  J,  3,  a,  (i). 

39.  Alabama. —  Montgomery  v.  Enslen,  126 
Ala.  654,  28  So.  626,  in  a  suit  by  receiver  to 
enjoin  an  action  against  him  for  conversion 
of  property  held  by  him  as  receiver. 

Illinois. —  Richards  v.  People,  81  111.  551. 

Indiana. —  Hatfield  Cummings,  152  Ind. 
280,  50  N.  E.  817,  53  N.  E.  231;  Cook  v. 
Citizens'  Nat.  Bank,  73  Ind.  256. 

Kansas. —  Missouri  Pac.  R.  Co.  v.  Love, 
61  Kan.  433,  59  Pac.  1072. 

Michiqam. —  McKay  v.  Van  Kleeck,  133 
Mich.  27,  94  N.  W.  367,  holding  that  where 
a  receiver  of  a  corporation  is  appointed  by 
a  court  having  jurisdiction,  the  regularity 
of  the  appointment  cannot  be  questioned  in 
a  suit  to  recover  the  assets  in  his  hands,  by 
a  receiver  of  another  corporation. 

Missouri. —  Neun  v.  Blackstone  Bldg..  etc., 
Assoc.,  149  Mo.  74,  50  S.  W.  436,  in  collateral 
proceeding  by  stock-holders  to  enjoin  further 
proceedings  in  which  the  receiver  of  the  cor- 
poration was  appointed,  and  to  recover  pos- 
session of  the  assets. 

Pennsylvania. —  Haught  r.  Irwin,  166  Pa. 
St.  548,  31  Atl.  260. 

Vermont. —  Vermont,  etc.,  R.  Co.  v.  Ver- 
mont Cent.  R.  Co.,  46  Vt.  792. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §§  103, 
104. 

Rule  applied  in  contempt  proceedings. — 
Bagley  r.  Scudder,  66  Mich.  97.  33  N.  W. 
47 ;  State  v.  Silver  Bow  Countv  Second  Judi- 
cial Dist.  Ct.,  21  Mont.  155,  53  Pac.  272,  60 
Am.  St.  Rep.  645;  Albanv  Citv  Bank  r. 
Schermerhorn,  9  Paige  (N.  Y.)  372.  38  Am. 
Dec.  551;  Edrington  r.  Pridham,  65  Tex.  612; 
In  re  Day,  34  Wis.  638 ;  Ames  r.  Birkenhead 
Docks,  20  Beav.  332,  1  Jur.  N.  S.  529,  24 
L.  J.  Ch.  540,  3  Wkly.  Rep.  381.  52  Eng. 
Reprint  630;  Russell  v'.  East  Anglian  R.  Co., 
14  "Jur.  1033,  20  L.  J.  Ch.  257,  3  Macn.  &  G. 
104,  6  R.  &  Can.  Cas.  501,  49  Eng.  Ch.  80, 
42  Eng.  Reprint  201. 

The  ordinary  procedure  is  to  go  to  the  ap- 
pointing court  for  relief.  ^Missouri  Pac.  R. 
Co.  r.  Love,  61  Kan.  433,  59  Pac.  1072.  And 
in  McKay  r.  Van  . Kleeck,  133  ]\rich.  27.  94 
N.  W.  367,  it  was  held  that  leave  obtained 
by  one  receiver  to  institute  proceedings  to 
determine  the  rights  and  status  as  between 
him  and  another  receiver  did  not  contem- 
plate a  proceeding  in  another  court. 

40.  Missouri  Pac.  R.  Co.  r.  Love,  61  Knn. 
■133,  59  Pac.  1072:  Ames  r.  Birkenhead  Docks. 
20  Beav.  332,  1  Jur.  N.  S.  529,  24  L.  J.  C1i. 
540,  3  Wklv.  Rep.  381,  52  Eng.  Reprint 
630. 

Protection  of  receiver's  possession  see  in- 
fra, IV,  D,  5  ct  seq. 

[Ill,  J,  S,  a,  (II),  (c)] 
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b.  Void  Order  —  Want  of  Jurisdiction.^^  If  the  court  is  without  jurisdiction 
to  appoint  a  receiver,  the  order  is  void  and  may  be  attacked  or  disregarded 
whenever  it  comes  cohaterally  in  question/^  although  the  general  jurisdiction 
of  the  court  will  be  upheld  by  every  legitimate  inference  if  the  record  does  not 
disclose  the  absence  of,  or  merely  defectively  shows,  jurisdiction  in  the  particu- 
lar case.*^  The  right  to  possession  in  the  character  of  receiver  cannot  be  enforced 
or  defended  under  it  and  it  cannot  form  the  basis  of  contempt  proceedings  for 
interference  with  such  possession.^"^ 

K.  Duration  and  Termination  of  Receivership  —  l.  In  General. 
The  functions  of  a  receiver  may  cease  when  the  appointing  court  desires  to  and 
does  end  his  powers.^®    But  as  a  receiver  appointed  under  the  authority  of  the 


41,  Prohibition  see  PEOiiiBiTioisr,  32  Cyc. 
610. 

42.  California. —  Grant  v.  Los  Angeles,  etc., 
K.  Co.,  116  Cal.  71,  47  Pac.  872;  Smith  v. 
Los  Angeles,  etc.,  R.  Co.,  (1893)  34  Pac.  242 
(in  which  case  it  is  recognized  that  a  party 
may  estop  himself  from  repudiating  the 
action  of  a  receiver,  although  the  order  of 
appointment  is  void,  if  the  elements  of  estop- 
pel are  present)  ;  Staples  v.  May,  87  Cal.  178, 
25  Pac.  346  (as  to  property  not  embraced  in 
mortgage  in  foreclosure  suit)  ;  Quiggle  v. 
Trumbo,  56  Cal.  626  (action  not  maintainable 
on  bond  of  receiver  appointed  by  a  court  com- 
missioner, which  officer  had  no  jurisdiction 
to  make  such  appointments). 

Illinois. —  Vandalia  v.  St.  Louis,  etc.,  E. 
Co.,  209  111.  73,  70  N.  E.  662  (as  where  there 
is  no  law  authorizing  the  appointment)  ; 
People  V.  Weigley,  155  111.  491,  40  N.  E.  300 
(where  the  ultimate  relief  sought  by  the  pro- 
ceeding is  not  within  the  jurisdiction  of  the 
court) . 

Kansas. —  Bowman  v.  Hazen,  69  Kan.  682, 
77  Pac.  589,  as  to  orders  of  a  court,  purport- 
ing to  vest  a  receiver  with  tlie  authority  and 
control  of  property  and  funds  not  involved  in 
the  litigation  in  which  the  receiver  was  ap- 
pointed. 

Louisiana. —  Ober  Excelsior  Planting, 
etc.,  Co.,  44  La.  Ann.  570,  10  So.  792;  Turgeau 
V.  Brady,  24  La.  Ann.  348. 

Montana. —  State  v.  Silver  Bow  County 
Second  Judicial  Dist.  Ct.,  21  Mont.  155,  53 
Pac.  272,  69  Am.  St.  Rep.  645. 

New  York. —  Bangs  v.  Mcintosh,  23  Barb. 
591. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  103. 

The  appointment  of  a  receiver  for  a  corpo- 
ration on  its  own  application,  in  the  absence 
of  statutory  authority  therefor,  has  been  held 
to  be  void  and  assailable  collaterally.  Whit- 
ney V.  Hanover  Nat.  Bank,  71  Miss.  1009,  15 
So.  33,  23  L.  R.  A.  531;  State  v.  Ross,  122 
Mo.  435,  25  S.  W.  947,  23  L.  R.  A.  534. 

Receiver  de  facto.^ —  There  can  be  no  de 
facto  officer  without  a  de  jure  office,  hence 
there  can  be  no  receiver  without  a  receiver- 
ship, and  as  the  appointment  of  a  receiver 
pendente  lite  creates  both  the  office  and  the 
officer,  if  the  court  is  without  jurisdiction  to 
appoint,  the  appointees  are  not  de  facto  re- 
iceivers  so  as  to  render  their  acts  unassailable 
in  a  collateral  proceeding.  Thurber  v.  Miller, 
11  S.  D.  124,  75  K  W.  900.  _  But  where  the 
objection  was  that  the  receiver's  office  was 

[III,  J,  3,  b] 


vacated  by  his  becoming  a  non-resident  so 
that  his  authority  ceased,  it  was  held  that  he 
was  a  receiver  in  fact  and  his  authority  could 
not  be  questioned  until  his  appointment  had 
been  set  aside.  Greenawalt  v.  Wilson,  52 
Kan.  109,  34  Pac.  403. 

The  power  of  a  receiver  which  depends  en- 
tirely upon  statute  may  be  attacked  upon 
the  ground  that  the  proceeding  in  which  the 
receiver  was  appointed  vvas  wholly  unau- 
thorized, as  that  the  facts  existed  which 
under  the  statute  did  not  authorize  proceed- 
ings of  the  corporation  to  dissolve  it.  Cuy- 
kendall  r.  Corning,  88  N.  Y.  129. 

43.  Illinois  Trust,  etc..  Bank  v.  Pacific  R. 
Co.,  115  Cal.  285,  47  Pac.  60.  See  also  infra, 
VI,  G. 

44.  People  r.  Weigley,  155  III.  491,  40 
N.  E.  300  (objection  to  appointment  available 
in  defense  of  contempt  proceedings  for  inter- 
fering with  receiver's  possession)  ;  Holmes  v. 
Knapp  Electrical  Works,  59  111.  App.  58; 
Turgeau  v.  Brady,  24  La.  Ann.  348;  State  v. 
Silver  Bow  County  Second  Judicial  Dist.  Ct., 
21  Mont.  155,  53*Pac.  272,  69  Am.  St.  Rep. 
645  (holding  that  the  court  has  no  authority 
in  contempt  proceedings  to  direct  a  third  per- 
son, not  a  party  to  the  original  proceedings, 
to  pay  over  to  the  receiver  moneys  which  the 
receiver  has  deposited  with  him)  ;  Johnson  v. 
Powers.  21  Nebr.  292,  32  N.  W.  62  (sustain- 
ing the  right  of  one  entitled  to  money  col- 
lected under  a  void  appointment  to  recover 
it,  in  an  action  for  money  had  and  received 
to  plaintiff's  use,  from  the  person  so  act- 
ing as  receiver) . 

The  receiver  may  justify  under  the  process 
under  which  he  acts,  however,  in  an  action  for 
trespass,  where,  although  his  appointment 
was  by  a  master  in  chancery,  who  was  with- 
out jurisdiction  to  appoint  a  receiver,  the 
papers  were  regularly  issued  under  the  seal 
of  the  proper  court.  Brush  v.  Blanchard,  19 
111.  31. 

45.  Death,  resignation,  and  removal  see  in- 
fra, III,  L. 

Discharge  generally  see  infra,  VII,  D. 

In  foreclosure  proceedings  see  Mortgages, 
27  Cyc.  1633. 

In '  supplementary  proceedings  see  Execu- 
tions, 17  Cyc.  1458. 

Receivership  after  rights  are  ascertained 
see  infra,  IV,  E,  2,  c. 

46.  Lvnn  v.  McGregor  First  Nat.  Bank, 
(Tex.  Civ.  App.  1897)  40  S.  W.  228,  where 
it  is  said  that  in  this  sense  all  receivers  are» 
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court  is  for  the  benefit  of  all  parties  interested/^  he  will  not  be  discharged  merely 
on  the  apphcation  of  the  party  at  whose  instance  the  appointment  was  made; 
what  the  court  will  consider  on  such  an  application  is  that  one  party  ought  to 
have  the  protection,  while  the  other  ought  not  to  be  unnecessarily  charged  with 
the  costs  of  a  receiver.*^  On  the  other  hand,  when  the  purposes  of  the  receiver- 
ship have  been  accomphshed;  it  is  held  to  be  the  duty  of  those  at  whose  instance 
the  appointment  was  made  to  apply  for  the  receiver's  discharge,  if  they  would 
not  be  bound  by  his  future  conduct  under  apparent  authority/^  It  is  not 
necessary,  in  a  decree  on  the  merits  continuing  a  receivership,  to  forestall  and  pro- 
vide the  time  hmit  of  the  receivership.^^    Unnecessary  delay  in  closing  a  receiver- 


in  contemplation  of  law,  temporary.  See  also 
New  York,  etc.,  Tel.  Co.  v.  Jewett,  115  N.  Y. 
166,  21  N.  E.  1036;  Rockwell  v.  Portland 
Sav.  Bank,  31  Or  eg.  431,  50  Pac.  566. 

But  by  the  appointment  of  a  receiver  for 
an  insolvent  corporation  and  his  qualifying 
and  entering  upon  the  execution  of  his  trust, 
it  has  been  held  that  the  matter  is  within 
the  grasp  of  the  law  for  all  proper  purposes 
appearing  upon  a  trial  of  the  merits  of  the 
cause,  and  that  it  is  error,  on  mere  motion, 
to  discharge  such  receiver,  and  order  him  to 
turn  over  the  property  to  an  assignee  subse- 
quently appointed  by  a  court  of  another 
county,  before  hearing  the  case  on  its  merits. 
France  v.  Peerless  Refining  Co.,  15  Ohio  Cir. 
Ct.  232,  8  Ohio  Cir.  Dec.  261.  See  also  Atty.- 
Gen.  v.  Atlantic  Mut.  L.  Ins.  Co.,  56  How. 
Pr.  (N.  Y. )  391,  as  to  relinquishing  hold  on 
insurance  company  after  finding  that  the  cir- 
cumstances existed  for  winding  it  up  under 
the  statute. 

Dissolution  upon  execution  of  bond  —  In 
general. — A  court  of  equity  has  power  to  ac- 
cept from  a  defendant,  as  a  condition  of  the 
discharge  of  a  receiver  for  its  property,  a 
bond  conditioned  for  the  perform.ance  of  the 
final  decree,  and  to  render  judgment  thereon 
against  both  principal  and  surety  for  the 
amount  of  complainant's  ultimate  recovery. 
Twin  City  Power  Co.  v.  Barrett,  126  Fed.  302, 
61  C.  C.  A.  288  [affirming  118  Fed.  861]. 
See  also  supra,  II,  B,  4,  d;  III,  I. 

Form  of  order  see  Twin  City  Power  Co,  v. 
Barrett,  126  Fed.  302,  61  C.  C.  A.  288  [affirm- 
ing 118  Fed.  861]. 

Interference  by  other  courts  see  infra,  III, 
L,  2,  b,  (I). 

Vacating  order  see  supra,  III,  I. 

47.  See  infra,  IV,  E,  1. 

48.  Bainbrigge  v.  Blair,  3  Beav.  421,  10 
L.  J.  Ch.  193,  43  Eng.  Ch.  421,  49  Eng.  Re- 
print 165. 

Where  creditors'  rights  have  become  fixed. 

- — At  least  as  against  creditors  who,  upon 
intervention  or  otherwise,  have  become  parties 
to  the  suit  and  obtained  judgment  of  allow- 
ances, the  court  cannot,  without  their  con- 
sent, abdicate  its  jurisdiction,  and  relegate 
them  to  the  pursuit  of  contract  remedies  that 
it  has  sought  to  establish  for  them.  Johnson 
V.  Central  Trust  Co.,  159  Ind.  605,  65  K  E. 
1028. 

Consent  —  winding  up  corporation. —  'Wlien 
parties  have  voluntarily  placed  property  in 
the  hands  of  a  receiver  made  by  the  court  for 
the  purpose  of  winding  up  a  corporation,  by 


no  mere  consent  of  theirs  can  he  be  removed 
and  the  trust  abrogated.  The  court  has  as- 
sumed a  duty  which  is  beyond  their  control. 
People  V.  Globe  Mut.  L.  Ins.  Co.,  60  How.  Pr, 
(N.  Y.)  82. 

By  stipulation  and  decree  entered  thereon. 
—  In  Andrews  v.  Smith,  5  Fed.  833,  19 
Blatchf.  100,  trustees  in  a  railroad  mortgage 
to  secure  bondholders  were  appointed  re- 
ceivers in  proceedings  of  a  lessor  to  enforce 
a  lien  for  rent,  and  subsequently  the  parties 
entered  into  an  agreement  providing  for  the 
custody  and  the  disposal  of  the  property,  and 
that  a  decree  should  be  entered  accordingly, 
which  was  done,  and  it  was  held  that  as  under 
the  agreement  and  decree  no  property  was  left 
in  the  custody  of  the  court  for  the  receiver 
to  have,  and  nothing  was  left  to  the  court  to 
do  about  it,  there  was  no  necessity  for  a 
formal  discharge  of  the  receivers,  the  parties 
having  accomplished  the  discharge  by  their 
own  act;  that  after  said  decree  the  trustees 
were  in  possession  as  agents  of  the  parties, 
and  in  a  suit  in  another  court  by  persons  not 
parties  to  the  original  suit,  to  recover  funds 
coming  into  the  hands  of  the  trustees  acting 
under  said  agreement,  they  could  not  set  up 
that  the  funds  were  received  by  them  as 
receivers. 

49.  Bainbrigge  v.  Blair,  3  Beav.  421,  10 
L.  J.  Ch.  193,  43  Eng.  Ch.  421,  49  Eng.  Re- 
print 165. 

Of  its  own  motion  the  court  will  consider 
the  question  of  the  dissolution  of  a  receiver- 
ship, to  prevent  an  abuse  of  the  remedy, 
when  the  parties  fail  to  provide  a  means 
for  the  discharge  of  the  receivers  appointed 
as  a  temporary  remedy.  Piatt  V.  Philadel- 
phia, etc.,  R.  Co.,  65  Fed.  872. 

50.  Langdon  v.  Vermont,  etc.,  R.  Co..  53 
Vt.  228. 

51.  De  Barrera  v.  Frost.  39  Tex.  Civ.  App. 
544,  88  S.  W.  476,  where  in  a  suit  by  a  woman 
to  cancel  a  trust  deed  on  her  separate  prop- 
erty, which  liad  been  executed  to  secure  a  debt 
OAving  by  her  husband,  upon  rendering  a  de- 
cree canceling  the  deed  so  far  as  the  ])ro]-)erty 
was  concerned,  and  against  the  husband  for 
the  debt,  the  receivership  was  continiied  on 
account  of  the  rents,  and  it  was  hold  not 
error  not  to  have  limited  the  receivership  to 
the  period  during  which  the  marriage  relation 
might  continue  between  plaintilT  and  lior  hus- 
band; that  there  were  other  contingencies 
Avhich  might  require  the  termination  of  the 
receivership  before  the  dissolution  of  snch  re- 
lation. 

[Ill,  K.  1] 
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ship  is  not  favored. It  will  not  be  permitted  to  continue  indefinitely.^^  When 
a  receiver  has  been  appointed  to  hold  property  in  which  third  parties  have  an 
interest  it  is  incumbent  on  the  persons  who  have  secured  the  appointment  to 
prosecute  the  litigation  effectively,  and  without  unnecessary  delay;  and  it  is 
equally  incumbent  upon  a  court  which  has  acquired  the  possession  of  property 
through  the  agency  of  a  receiver  to  discharge  it  from  judicial  custody  at  the 
earliest  practicable  moment  to  the  end  that  it  may  not  be  held  in  such  custody 
at  the  instance  of  one  suitor  or  suitors  to  shelter  it  from  the  just  claims  of  others/''* 
and  property  which  is  in  the  court's  custody  for  temporary  preservation  should 
pass  into  the  possession  of  the  owners  with  as  little  delay  as  is  reasonably  prac- 
ticable.^^ But  ordinarily,  as  the  reasons  for  the  appointment  of  a  receiver  usually 
continue  until  the  case  is  tried  and  decided,  a  receivership  continues  during 
the  pendency  of  the  suit  until  the  decree  is  rendered,^^  or  until  the  object  of  the 
suit  has  been  accomplished,^'^  and  if  its  duration  is  intended  to  be  limited  the 
intention  should  be  expressed  in  the  order  of  appointment.^^  The  receiver 
himself  has  no  interest  such  as  will  entitle  him  to  be  heard  upon  the  propriety 
of  terminating  the  receivership.^^ 


52.  Decker  v,  Berners  Bay  Min.,  etc.,  Co., 

2  Alaska  504  (where  the  court  refused  to  re- 
move a  receiver  who  was  interested  because, 
the  receivership  having  run  for  seven  years 
and  no  fraud  being  shown,  such  a  course 
would  result  in  unnecessary  delay  and  expense 
in  closing  the  receivership,  and  ordered  a  sale 
of  the  property)  ;  Katz  v.  Freeman,  114  N.  Y. 
App.  Div.  124^  99  N.  Y.  Suppl.  613 ;  Crane  v. 
Ford,  Hopk.  (N.  Y.)  114  (holding  that  where 
a  vessel  has  been  sailed  for  two  years  under 
the  direction  of  a  receiver,  and  must  be  fitted 
out  for  another  season  or  lie  useless,  a  sale 
will  be  ordered  to  terminate  the  receivership, 
it  being  inconvenient  for  the  court  to  continue 
such  operations  for  so  long  a  time)  ;  In  re 
Reisenberg,  208  U.  S.  90,  28  S.  Ct.  219,  52  L. 
ed,  403  (where  it  is  said  that  if  the  receiver- 
ship is  unduly  prolonged  the  court  will  listen 
to  any  creditor  upon  due  notice  for  orders 
requiring  the  closing  of  the  trust  within  a 
reasonable  time  or  else  vacating  the  orders 
appointing  the  receiver ) . 

53.  Piatt  V.  Philadelphia,  etc.,  R.  Co.,  65 
Fed.  872,  where  it  is  said  generally,  in  speak- 
ing of  a  receivership  of  a  railroad,  that  the 
remedy  is  a  beneficent  one  in  many  cases  but 
that  any  unnecessary  and  futile  protraction  of 
the  period  of  legal  custody  is  a  grave  evil. 

Leave  to  interfere  with  possession  see  in- 
fra, IV,  D,  7,  e,  (HI),  (c). 

54.  Minot  v.  Mastin,  95  Fed.  734,  37 
C.  C.  A.  234;  Cohen  v.  Gold  Creek,  Nevada, 
Min.  Co.,  95  Fed.  580. 

And  the  court  will  not  conduct  the  business 
of  a  corporation  unless  in  a  clear  case  of 
necessity.  If  a  railroad  company,  by  collu- 
sion, alloM^s  its  property  to  go  into  a  re- 
ceiver's hands,  not  for  the  purpose  of  meeting 
its  obligation  to  the  petitioning  creditor,  but 
for  the  purpose  of  keeping  its  property  from 
other  creditors,  the  court  which  appointed 
the  receiver  will,  upon  information  of  the 
facts,  discharge  him  of  its  own  motion.  Sage 
V.  Memphis,  etc.,  R.  Co.,  18  Fed.  571,  5  Mc- 
Crary  643  [approved  in  125  U.  S.  361,  8  S. 
Ct.  887,  31  L.  ed.  694].  See  also  Brassey  v. 
New  York,  etc.,  R.  Co.,  19  Fed.  663. 

[HI,  K,  1] 


55.  Taylor  i\  Philadelphia,  etc.,  R.  Co.,  9 
Fed.  1,  where  it  is  said  that  the  modern 
practice,  prevailing  to  some  extent,  of  trans- 
ferring corporate  property  to  the  custody  of 
the  courts,  to  be  thus  held  and  managed  for 
an  indefinite  number  of  years,  to  suit  the  con- 
venience of  the  parties,  whereby  general 
creditors  are  kept  at  bay,  is  a  mischievous 
innovation,  and  under  the  circumstances 
presented  the  court  disallowed  an  application 
by  the  receivers  of  a  railroad  to  borrow 
money,  the  receivership  in  this  case  being 
temporary  and  the  court  expecting  the  pro- 
ceeding to  reach  its  termination  without  any 
prolonged  delay. 

56.  Weems  v.  Lathrop,  42  Tex.  207. 

57.  Young  V.  Rollins,  90  N.  C.  125  (as  to 
receiver  of  corporation,  under  statute  pro- 
viding for  the  continuance  of  the  office  "  as 
long  as  the  court  shall  think  necessary  for 
the  purposes  aforesaid");  Smith  v.  Lyster, 
4  Beav.  227,  10  L.  J.  Ch.  344,  49  Eng.  Reprint 
326.  See  also  Northern  Illinois  Coal,  etc., 
Co.  V.  Young,  12  Fed.  809,  11  Biss.  331;  and 
infra,  III,  K,  2. 

Abandonment  by  receiver  of  official  char- 
acter.—  Where  a  receiver  undertakes  to  act 
in  his  official  capacity,  the  court  will  assume 
that  he  continued  so  to  act  until  the  evidence 
forces  on  it  a  contrary  conviction,  and  even 
then  the  court  will  not  permit  him  to  bandon 
his  official  character  at  his  own "  convenience 
or  interest  where  that  abandonment  will 
work  an  injustice  to  the  parties,  or  to  either 
of  them.  Starrett  v.  Berkovec,  118  111.  App. 
683. 

58.  Weems  v.  Lathrop,  42  Tex.  207. 

59.  L'Engle  r.  Florida  Cent.  R.  Co.,  14 
Fla.  226;  In  re  Colvin,  3  Md.  Ch.  278;  Her- 
man V.  Dunbar,  23  Beav.  312,  53  Eng.  Reprint 
122,  holding  that  upon  a  petition  for  the  dis- 
charge of  a  receiver  and  the  payment  of 
money  in  his  hands  into  court,  the  receiver, 
although  served,  ought  not  to  appear,  and  his 
costs  were  not  allowed. 

No  assets  —  continuance  for  benefit  of  re- 
ceiver.—A  receivership  will  not  be  continued 
merely  for  the  benefit  of  the  receiver,  and  it 
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2.  When  Necessity  For  Receiver  Is  Removed  —  a.  In  General.  Whenever 
the  reason  or  necessity  for  a  receiver  ceases  to  exist  the  property  should  be 
discharged  from  the  receivership although  the  mere  coming  into  existence 
of  this  state  of  things  does  not  i'pso  facto  discharge  the  receiver.  Thus  upon 
payment  of  the  sum  due  the  order  appointing  a  receiver  will  be  discharged/^ 
and  v^hen  the  amount  of  the  debt  sought  to  be  enforced  has  been  fixed,  the  right 
of  defendant  to  pay  it  and  have  a  restoration  of  his  property  by  the  discharge 
of  the  receiver  is  held  not  to  depend  upon  discretion/^ 

b.  Dismissal,  Diseontinuanee,  or  Termination  of  Suit.  The  receiver's  func- 
tions, however,  cease  inter  ^partes,  upon  the  entry  of  a  judgment  in  favor  of  the 
party  against  whom  the  receiver  was  appointed,  although  he  is  net  discharged 
without  an  order. ^'^    The   property  should  then  be  restored  to  its  rightful 


is  not  error  to  discharge  a  receiver  of  a  cor- 
poration who  has  no  assets  in  his  hands  or 
to  refuse  to  continue  the  receivership  until 
the  receiver's  charges  are  paid.  Joslyn  v. 
Athens  Coach,  etc.,  Co.,  43  Minn.  534,  46 
N.  W.  77,  where  the  order  of  discharge  was 
without  prejudice  to  the  right  of  the  receiver 
to  have  an  allowance  of  his  fees,  etc. 

60.  Branner  i\  Webb,  10  Kan.  App.  217,  63 
Pac.  274;  Tewart  v.  Lawson,  L.  R.  18  Eq. 
490,  43  L.  J.  Ch.  673,  22  Wkly.  Rep.  822; 
Bainbrigge  i\  Blair,  3  Beav.  421,*  10  L.  J.  Ch. 
193,  43  Eng.  Ch.  421,  49  Eng.  Reprint  165, 
where  a  receiver,  who  had  been  appointed  in 
consequence  of  the  misconduct  and  incapacity 
of  trustees  under  a  will,  was  discharged  upon 
the  appointment  of  new  trustees  by  the  court ; 
the  controlling  question  was  whether  sufficient 
reliance  was  to  be  placed  in  the  new  trustees, 
no  objection  to  them  having  been  shown,  and 
the  case  was  regarded  as  different  from  that 
which  would  be  presented  if  it  were  sought 
to  have  the  property  restored  to  its  owner. 

One  of  two  infants  coming  of  age. —  Where, 
under  a  bill  by  two  infants,  who  were  tenants 
in  common  with  defendants,  a  receiver  was 
appointed,  with  the  consent  of  defendants,  for 
the  protection  of  the  infants,  and  one  of  the 
infants  attains  majority  and  adopts  the  pro- 
ceedings, the  receiver  will  not  be  discharged 
upon  her  application,  so  far  as  the  receiver- 
ship covered  her  interest,  since  the  object  of 
the  suit  had  not  been  accomplished,  namely, 
the  protection  of  the  property  during  the 
infancy  of  both  plaintiffs.  Smith  v.  Lyster,  4 
Beav.  227,  10  L.  J.  Ch.  344,  49  Eng.  Reprint 
326. 

After  probate  of  will  or  determination  of 
issue  devisavit  vel  non  a  receiver  theretofore 
appointed  will  not  be  continued.  Scotch 
Plains  Baptist  Church  v.  Hetfield,  46  N.  J. 
Eq.  502,  19  Atl.  721. 

After  issue  of  letters  of  administration 
pendente  lite  the  powers  of  a  receiver  ap- 
pointed by  the  chancery  court  for  property  in 
litigation  in  the  orphans'  court  will  cease  and 
the  receiver  will  be  discharged,  with  direc- 
tions to  deliver  the  property  to  such  ad- 
ministrator.   In  re  Colvin,  3  Md.  Ch.  278. 

Where  an  election  of  new  officers  of  a 
corporation  has  been  had,  a  receiver  appointed 
in  a  suit  by  a  stock-holder  against  the  cor- 
poration, not  for  tlie  purpose  of  dissolving  the 
corporation  or  distributing  its  a'^sots  but  to 
prevent  wrong-doing  of  the  old  directors  and 


waste  of  the  corporate  assets,  should  not  be 
continued.  Duncan  v.  George  C.  Treadwell 
Co.,  82  Hun  (N.  Y.)  376,  31  N.  Y.  Suppl.  340, 
holding  that  such  receivership  could  not  be 
made  use  of  for  the  purpose  of  giving  the 
corporation  time  to  raise  money  to  pay  its 
debts,  and  that  a  motion  by  judgment  credit- 
ors for  an  order  directing  the  receiver  to  pay 
the  amount  due  on  their  judgments  should  be 
granted.  But  in  Keokuk  Northern  Line 
Packet  Co.  v.  Davidson,  13  Mo.  App.  561,  it 
was  held  that  such  election  of  officers  after 
the  appointment  in  a  suit  which  had  for  one 
of  its  purposes  the  removal  of  old  directors 
did  not  itself  operate  to  terminate  the  re- 
ceivership, although  it  might  furnish  ground 
for  an  application  to  that  end  to  the  court 
making  the  appointment,  and  that  the  re- 
ceiver's authority  to  sue  could  not  be  ques- 
tioned collaterally. 

61.  Ellis  V.  Warshauer,  92  Minn.  444,  100 
N.  W.  214,  holding  that  the  reversal  of  an 
order  removing  an  executrix  did  not  discharge 
a  receiver  appointed  to  collect  rents,  etc., 
pending  the  appeal;  that  while  the  judgment 
reversing  the  order  removed  the  necessitj^  for 
the  receiver,  it  was  still  his  duty  to  close  his 
account  and  be  discharged,  but  not  having 
done  so,  and  having  assumed  to  continue  in 
that  capacity  by  consent  of  all  parties  inter- 
ested, he  is  in  no  position  to  deny  the  juris- 
diction of  the  court  to  call  him  to  account  for 
his  acts  in  connection  with  the  trust. 

62.  Braham  r.  Strathmore,  8  Jur.  567 ; 
Davis  V.  Marlborough,  1  Swanst.  74,  36  Eng. 
Reprint  303,  2  Swanst.  108,  36  Eng.  Reprint 
555,  2  Wils.  Ch.  130,  37  Eng.  Reprint 
258. 

In  an  action  for  sequestration  of  corporate 
property  the  corporation,  upon  paying  its 
creditors,  is  entitled  to  have  the  action  dis- 
continued and  the  receiver  discharged.  Parry 
V.  American  Opera  Co.,  12  N.  Y.  Civ.  Proc. 
194;  Angell  v.  Silsbury,  19  How.  Pr.  (N.  1^) 
48. 

63.  Milwaukee,  etc.,  R.  Co.  r.  Soutter.  2 
Wall.  (U.  S.)  510,  17  L.  ed.  900.  See  also 
infra,  note  72. 

64.  Col  well  r.  Garfield  Nat.  Bank,  119 
N.  Y.  408,  23  N.  E.  739  (holding  that  the 
active  functions  of  a  receiver  pendente  lite 
under  the  code  terminate  with  a  judgment 
adverse  to  the  party  who  procures  his  ap- 
pointment, altliongli  liis  cliaraeter  as  receiver 
may  continue  for  the  purpose  of  rendering 
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owner/^  unless  there  is  something  in  the  record  which  affords  sufficient  reason  for 
making  an  exception  to  the  ruie.^^  However,  the  mere  termination  of  the  suit  does 
not  i^80  facto  operate  to  discharge  the  receiver/^''  and  so  the  abatement  or  dis- 
continuance of  a  suit  or  the  dismissal  of  the  bill  will  not  have  this  effect;  ®^  the 
receiver  under  such  circumstances  is  not  relieved  from  the  duty  of  holding  and 
protecting  the  property  in  his  hands  as  receiver,  until  it  shall  be  taken  from  his 
possession  by  an  order  of  the  court,  and  to  account;  he  may  be  continued  when 
it  is  necessary  for  the  protection  of  rights  properly  involved  and  brought  to  the 


his  account)  ;  Ireland  v.  Nichols,  9  Abb.  Pr. 
N.  S.  (N.  Y.)  71;  Very  v.  Watkins,  23  How. 
(U.  S.)  469,  16  L.  ed.  522.  In  Beverley  v. 
Brooke,  4  Gratt.  (Va.)  187,  420,  the  court 
recognizes  the  correctness  of  the  general  state- 
ment of  the  rule  that  the  appointment  of  a 
receiver  before  decree  is  superseded  by  it,  un- 
less the  receiver  is  expressly  continued,  as 
applied  to  a  decree  which  settles  the  con- 
troversy and  gives  the  possession  to  the  party 
entitled,  but  denies  the  application  of  the  rule 
to  a  decree  which  does  not  decide  the  contro- 
versy, and  which  leaves  the  possession  of  the 
receiver  undisturbed.  But  see  Visage  v. 
Schofield,  60  Ga.  680. 

Where  plaintiff  dismisses  as  to  a  particu- 
lar defendant  after  the  appointment  of  a  re- 
ceiver and  pays  the  costs  of  such  defendant 
the  effect  is  to  restore  matters  to  their  statu 
quo  in  so  far  as  such  defendant  is  concerned. 
A  judicial  declaration  to  this  effect  for  the 
guidance  of  the  receiver  as  an  officer  of  the 
court  may  properly  be  made  and  will  not  be 
a  reversal  by  one  judge  of  the  order  of 
another  but  simply  an  adjudication  that  the 
parties  by  their  own  acts  had  taken  from 
under  the  order  the  basis  upon  which  it  rested. 
People  V.  New  York,  19  How.  Pr.  (N.  Y.) 
289. 

Upon  sustaining  a  demurrer  of  one  defend- 
ant the  pendency  of  a  counter-claim  of  an- 
other which  does  not  involve  the  fimd  in 
the  receiver's  hands  is  no  reason  for  deny- 
ing a  motion  to  discharge  the  receiver.  Katz 
V.  Freeman,  114  N.  Y.  App.  Div.  124,  99  N.  Y. 
Suppl.  613. 

65.  See  infra,  IV,  I. 

After  final  decree  and  settlement  of  the 
receiver's  account  the  receivership  should 
end.  State  v.  Spokane  County  Super.  Ct.,  31 
Wash.  481,  71  Pac.  1095. 

Order  of  discharge  self-executing. —  "When 
a  final  judgment  in  favor  of  the  party  against 
whom  the  receiver  was  appointed  makes  no 
provision  for  the  continuance  of  the  receiver, 
and  is  affirmed  on  appeal,  the  termination  of 
the  receivership  should  follow  as  a  matter  of 
course,  and  the  order  then  discharging  the 
receiver  is  self-executing.  State  v.  Spokane 
County  Super.  Ct.,  31  Wash.  481,  71  Pac.  1095, 
holding  therefore  that  on  appeal  from  such 
order  of  discharge  a  supersedeas  bond  does 
not  reinstate  the  receiver. 

Effect  —  change  of  order. —  Wliere  the  re- 
ceiver of  a  corporation  is  discharged  and  the 
property  in  his  possession  restored,,  to  the 
corporation,  the  court  cannot,  after  the  ex- 
piration of  the  term  at  which  the  order  was 
made,  alter,  change,  modify,  or  expand  the 
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decree  so  as  to  again  obtain  jurisdiction  of 
the  property.    Davis  v.  Duncan,  19  Fed.  477. 

Form  of  decree  see  Davis  v.  Duncan,  19 
Fed.  477. 

Liability  of  parties  or  purchasers  for  obli- 
gations of  receivership  see  infra,  IV,  F,  6, 
f,   (I)  ;  IV,  H,  12,  b;  IV,  I,  2. 

Pending  appeal  see  Appeal  and  Erbob,  2 
Cyc.  979  note  55. 

68.  Campbell  r.  Eversole,  38  S.  W.  486, 
18  Ky.  L.  Rep.  723. 

67.  Ellis  v.  Warshauer,  92  Minn.  444,  100 
N.  W.  214,  holding  that  whether  the  discharge 
of  the  receiver  will  follow  the  termination  of 
the  suit  will  depend  upon  the  exigencies  of  the 
case. 

68.  Pagett  v.  Brooks,  140  Ala.  257,  37  So. 
263;  Fountain  v.  Mills,  111  Ga.  122,  26  S.  E. 
428  (dismissal  by  plaintiff)  ;  NicoU  v.  Boyd, 
90  N.  Y.  516;  Whiteside  v.  Prendergast,  2 
Barb.  Ch.  (N.  Y.)  471;  McCosker  v.  Brady,  1 
Barb.  Ch.  (N.  Y.)  329. 

Appointment  of  successor  see  infra,  III, 
L,  4. 

69.  Baughman  v.  Calaveras  County  Super. 
Ct.,  72  Cal.  572,  14  Pac.  207;  McCosker  v. 
Brady,  1  Barb.  Ch.  (N.  Y.)  329;  Baltimore, 
etc.,  R.  Co.  r.  Vanderwerker,  33  W.  Va.  191, 
10  S.  E.  289  (court  not  precluded  by  final 
decree  from  requiring  receiver  to  obey  its 
order  as  to  the  fund)  ;  Pitt  v.  Bonner,  5  Sim. 
577,  9  Eng.  Ch.  577,  58  Eng.  Reprint  456. 
In  State  Bank  v.  Duncan,  52  Miss.  740,  it 
was  held  that  if  the  court  takes  the  fund 
out  of  the  possession  of  defendant,  although 
it  may  afterward  be  satisfied  that  it  has  no 
jurisdiction  to  grant  the  relief  sought  by  the 
complainant,  and  for  that  reason  dismiss  his 
bill,  it  has  power  to  retain  the  cause  for  the 
purpose  of  repairing  the  wrong  and  making 
restitution. 

Receiver  appointed  trustee  in  insolvency. — ■ 
Where  a  receiver  in  a  court  of  equity,  who 
by  order  of  the  court  had  sold  property  of 
defendant,  was  afterward  appointed  trustee 
in  an  insolvency  proceeding  by  defendant 
under  the  insolvency  laws,  the  receiver  was 
not  functus  officio  until  the  amount  of  liabil- 
ity was  determined,  and  he  was  not  dis- 
charged from  responsibility  to  the  court  of 
equity  for  the  faithful  discharge  of  his  trust 
as  receiver  by  his  appointment  by  the  in- 
solvent court.  Henry  v.  Kaufman,  24  Md.  1, 
87  Am.  Dec.  591. 

Reversal  of  the  order  of  appointment  does 
not  ipso  facto  discharge  the  receiver.  Matter 
of  Murray  Hill  Bank,  14  N.  Y.  App.  Div.  318, 
43  N.  Y.  Suppl.  836  {affirmed  in  153  N.  Y. 
199,  47  N.  E.  298]. 
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cognizance  of  the  court/*^  and  where  rights  of  other  creditors  are  acquired  under 
a  proceeding  in  which  a  receiver  is  appointed,  plaintiff  has  no  absolute  right  to 
discontinue  the  proceedings  and  discharge  the  receiver/'  but  the  court  may 
continue  the  receiver  if  the  circumstances  are  such  as  to  require  this  course  for 
the  protection  of  the  interests  of  such  parties. '^^ 


Right  to  require  account  see  injra,  VII,  A, 
3,  c. 

70.  Scott  V.  Ware,  65  Ala.  174  (recogniz- 
ing right  to  transfer  receivership  to  another 
cause  in  the  same  court,  but  confining  the 
practice  to  cases  in  which  the  applicant  in 
the  second  suit  would  have  been  entitled 
to  a  receiver  in  the  first  instance)  ;  Fountain 
V.  Mills,  111  Ga.  122,  36  S.  E.  428  Idis- 
tinguishing  Warren  v.  Buch,  80  Ga.  124, 
7  S.  E.  270,  where  it  was  held  that  the  prop- 
erty must  be  restored  upon  dismissal,  in 
that  the  dismissal  there  was  for  want  of 
jurisdiction,  and  therefore  all  proceedings 
under  which  the  property  was  taken  were 
absolutely  void];  Field  v.  Jones,  11  Ga,  413; 
Whiteside  v.  Prendergast,  2  Barb.  Ch.  (N.  Y.) 
471  (holding  that  the  discontinuance  of  a 
suit  will  entitle  the  receiver  to  apply  for  his 
discharge,  and  to  pass  his  account,  etc.,  un- 
less the  interests  of  defendants  require  that 
lie  should  continue  in  the  receivership,  in 
which  event  the  court  will  not  grant  a  dis- 
cliarge  but  will  require  defendant  thus 
protected,  to  file  a  bill  forthwith  to  settle 
his  rights).  See  also  Beverley  v.  Brooke, 
4  Gratt.  (Va.)  187,  recognizing  rights  of 
claimants  in  another  suit,  in  the  same  court, 
whose  claims  have  been  contested. 

71.  Fay  v.  Erie,  etc.,  B.  Bank,  Harr. 
(Mich.)  194;  Lenoir  V.  Linville  Imp.  Co., 
117  C.  471,  23  S.  E.  442.  One  who  has 
brought  a  suit  for  a  receiver  for  a  corpora- 
tion may  not  take  a  nonsuit  after  the  credit- 
ors have  intervened  and  proved  their  claims, 
and  a  final  decree  has  been  rendered,  and 
under  it  the  property  involved  has  been  sold. 
Culver  Lumber,  etc.,  Co.  v.  Culver,  81  Ark. 
102,  99  S.  W.  391.  See  also,  generally. 
Equity,  16  Cyc.  460. 

72.  Fay  v.  Erie,  etc.,  R.  Bank,  Harr. 
(Mich.)  194. 

The  authorities  are  not  entirely  har- 
monious in  dealing  with  this  question.  In 
High  Receivers,  §  837,  it  is  said  that  the 
English  doctrine  was  that  with  the  right  of 
plaintiff  to  a  receiver  must  fall  the  rights 
of  all  other  parties  to  the  action,  but  that 
the  better  doctrine  was  to  the  contrary.  In 
support  of  this  Davis  v.  Marlborough,  1 
Swanst.  74,  36  Eng.  Reprint  303,  2  Swanst. 
108,  168,  36  Eng.  Reprint  555,  2  Wils.  Ch. 
130,  37  Eng.  Reprint  258,  is  cited.  While 
as  applied  to  that  case,  the  court  said  that 
"  it  would  be  most  extraordinary,  if,  because 
a  receiver  has  been  appointed  on  behalf  of  the 
Plaintiff,  and  Defendant  is  entitled  to  have  a 
receiver  appointed  on  his  behalf,"  it  does  not 
appear  that  the  interests  of  defendant  required 
the  retention  of  the  receiver.  In  Andrews  v. 
Smith,  5  Fed.  833,  844,  19  Blatchf.  100;  Davis 
V.  Marlborough,  supra,  and  Milwaukee,  etc., 
R.  Co.  V.  Soutter,  2  Wall.  (U.  S.)  510,  17  L.  ed. 


900,  are  cited  in  support  of  a  dictum  announc- 
ing a  similar  proposition,  but  in  the  last  case, 
in  announcing  the  right  of  a  party  to  pay 
an  ascertained  amount  and  thereupon  have 
the  restoration  of  his  property,  the  court 
was  evidently  not  dealing  with  the  question 
of  a  discharge  as  opposed  to  the  interests 
of  other  parties,  but  upon  subsequently  tak- 
ing up  that  question  the  refusal  to  continue 
the  receiver  upon  the  insistance  of  other 
parties  whose  interests  were  set  up  was  based 
upon  the  merits,  and  the  power  of  the  court 
to  continue  the  receiver  in  a  proper  case  was 
distinctly  recognized,  and  in  the  mandate  to 
the  lower  court  it  was  ordered  that  no  dis- 
charge sliouid  be  made  until  a  bond  had  been 
executed  to  secure  such  parties.  Davis  V. 
Marlborough,  supra,  is  criticized  and  dis- 
tinguished in  Beverley  v.  Brooke,  4  Gratt. 
(Va.)  187,  where  the  right  to  extend  a  re- 
ceivership in  favor  of  contested  claims  in  an- 
other suit  in  the  same  court  was  upheld. 
In  Lenoir  v.  Linville  Imp,  Co.^  117  N.  C.  471, 
23  S,  E.  442,  supra,  note  71,  a  suit  by  a 
stock-holder  and  creditor  of  a  corporation  was 
held  to  be  for  the  benefit  of  all  the  creditors 
of  the  corporation,  and  therefore  the  right  of 
plaintiff  to  discontinue  the  suit  and  have 
the  receiver  discharged,  upon  his  claim  being 
satisfied,  was  denied,  but  the  court  proceeds 
further,  and  seems  to  recognize  the  right 
of  such  other  creditors  in  that  case  to  have 
the  receiver  continued  as  opposed  to  the 
doctrine  above  referred  to,  that  under  such 
circumstances  the  receiver  must  have  been 
discharged.  See  also  Atlas  Bank  v.  Nahant 
Bank,  23  Pick.  (Mass.)  480;  Fay  v.  Erie,  etc., 
R.  Bank,  Harr.  (Mich.)  194,  which  was  a 
suit  against  a  bank  which  under  the  statute 
then  prevailing  was  held  to  be  for  the  bene- 
fit of  all  the  creditors,  but  the  power  to  dis- 
solve the  corporation  in  such  a  proceeding 
was  independent  and  incidental  merely,  and 
it  was  held  that  the  satisfaction  of  plain- 
tiff's demand  did  not  entitle  him  as  a  matter 
of  right  to  dismiss  his  bill  and  discharge  the 
receiver,  although  the  court  had  the  un- 
doubted power  to  permit  such  a  course,  if 
upon  looking  into  the  condition  and  circum- 
stances of  the  corporation,  it  should  appear- 
to  be  for  the  benefit  of  all  the  parties  con- 
cerned. In  Fountain  v.  Mills,  111  Ga.  122, 
36  S.  E.  428,  it  is  held  that  plaintiff  has  a 
right  to  dismiss  his  action,  but  that  other 
lien-holders  and  creditors  of  defendant  may 
make  a  claim  for  the  fund  before  the  receiver 
is  discharged;  tliat  plaintiff's  dismissal  will 
not  discharge  the  receiver,  but  that  the 
jurisdiction  of  the  court  to  make  other  dis- 
])Osition  of  the  fund  among  other  creditors  not- 
withstanding such  dismissal  must  be  under 
a  petition  filed  by  such  other  creditors,  and 
not  under  the  original  bill. 

[Ill,  K,  2,  b] 
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L.  Death,  Removal,  and  Resignation  of  Receiver — 1.  Death.  The 

death  of  a  receiver  does  not  end  the  receivership/^  and  in  a  creditor's  suit,  upon 
such  an  event,  the  property  which  had  been  assigned  to  the  receiver  by  the 
judgment  debtor  vests  in  the  court. 

2.  Removal  —  a.  In  General.  Strictly  the  removal  of  a  receiver  affects  only 
the  person.  The  necessity  for  a  receiver  and  his  duties  continue.  The  one 
removed  is  succeeded  by  another. 

b.  Exercise  of  Power —  (i)  By  What  Court.  The  possession  of  a  receiver 
is  the  possession  of  the  court, and  he  cannot  be  removed  and  his  possession  as 
such  agency  disturbed  unless  by  an  order  of  the  court  under  whose  authority 
he  is  acting."  A  receiver  appointed  by  a  court  of  competent  jurisdiction  should 
not  be  removed  by  another  judge  of  the  same  court  except  for  valid  cause. '^^ 

(ii)  At  Whose  Instance.  A  receiver  may  be  removed  at  the  instance 
of  an  interested  party. '^^  But  he  will  not  be  removed  at  the  instance  of  one  whose 
debt  has  already  been  secured  to  him  by  the  action  of  the  court  and  whose 
interest  extends  no  further  than  this,  none  of  the  other  parties  joining  in  the 
apphcation  for  removal/^  or  at  the  instance  of  the  receiver's  sureties.*^ 


73.  Smith  V.  Harris,  135  Ind.  621,  35  N.  E. 
1984;  Brien  v.  Paul,  3  Tenn.  Ch.  357. 

74.  NicoU  V.  Boyd,  90  N.  Y.  516. 
Accounting  see  infra,  VII. 
Appointment  of  successor  see  infra,  III, 

L,  4. 

75.  Mercantile  Trust,  etc.,  Co.  v.  Florence 
Water  Co.,  Ill  Ala.  119,  19  So.  17;  State 
V.  Reynolds,  209  Mo.  161,  107  S.  W.  487, 
123  Am.  St.  Rep.  468,  15  L.  R.  A.  N.  S.  963. 

Appointment  of  successor  see  infra,  III, 
L,  4. 

Failure   to   give   additional   security  see 

supra,  III,  F,  6,  a,  (ii),  (c). 

Vacating  order  and  removal  or  discharge 
distinguished  see  supra.  III,  I. 

76.  See  infra,  IV,  D,  2,  c. 

77.  Cagger  r.  Howard,  1  Barb.  Ch.  (N.  Y.) 
368;  Gates  v.  McGee,  15  S.  D.  247,  88  N.  W. 
115  (holding  that  a  court  in  one  county  can- 
not interfere  with  the  appointment  of  a 
court  in  another  county)  ;  Illinois  Cent.  R. 
Co.  V.  Mississippi  Cent.  R.  Co.,  12  Fed.  Cas. 
No.  7,008;  Young  v.  Montgomery,  etc.,  R.  Co., 
30  Fed.  Cas.  No.  18,166,  2  Woods  606. 

In  different  judicial  districts. —  In  Attrill 
V.  Rock  away  Beach  Imp.  Co.,  25  Hun  (N.  Y.) 
376,  it  is  held  that  a  receiver  of  an  insolvent 
corporation  under  N.  Y.  Laws  (1870),  c.  151, 
§  3,  subd.  4,  appointed  in  one  judicial  dis- 
trict, where  the  action  was  triable,  could  not, 
under  the  code  provisions  relating  to  motions 
<N.  Y.  Code  Civ.  Proc.  §§  762,  769)  be 
removed  on  motion  made  in  another  judicial 
district,  and  that  the  act  of  1880,  chapter  537, 
made  no  exception  unless  the  case  was  one 
in  which  the  receiver  had,  at  the  time,  been 
required  to  make  and  file  reports. 

78.  Chamberlain  v.  Greenleaf,  4  Abb.  N. 
Cas.  (N.  Y.)  92,  where  it  appears  that  such 
interference  is  not  proper  unless  the  person 
could  in  no  case  be  appointed. 

Cause  existing  before  the  appointment  of 
a  mortgagee  who  had  been  adjudged  to  be  in 
possession  as  such  is  not  sufficient  for  his  re- 
moval by  another  judge,  although  the  latter 
might  control  the  administration  of  the  trust. 
Bolles  V.  Duff,  35  How.  Pr.  (N.  Y.)  481. 

[Ill,  L,  1] 


79.  Voorhees  v.  Indianapolis  Car,  etc.,  Co., 
140  Ind.  220,  39  N.  E.  738,  as  to  interest 
of  creditor  who  has  appeared  and  proved  his 
claim. 

Interference  by  attorney-general. —  Under 
New  York  Laws  (1880),  as  amended  by  Laws 
(1881),  which  required  receivers  of  insolvent 
corporations  "  who  are  now  required  by  law 
to  make  and  file  reports  of  their  proceed- 
ings," to  serve  a  copy  on  the  attorney-gen- 
eral and  giving  the  power  to  him,  in  case 
of  the  neglect  to  comply  with  its  provisions, 
to  move  to  compel  compliance  or  for  removal 
of  the  receiver,  or  to  move  for  an  account 
or  for  the  removal  of  the  receiver  if  the  at- 
torney-general shall  believe  that  the  interests 
of  stock-holders,  etc.,  will  be  subserved,  the 
right  given  to  the  attorney-general  is  limited 
to  such  receivers  as  are  already  by  statute 
required  to  file  reports  and  does  not  extend 
to  others,  although  they  may  be  ordered  by 
the  appointing  court  to  report,  so  as  to  per- 
mit the  attorney-general  to  interfere  in  this 
manner  in  all  private  actions  to  close  up 
the  business  of  corporations.  Attrill  v. 
Rockaway  Beach  Imp.  Co.,  25  Hun  (N.  Y.) 
376,  509. 

Application  by  stock-holder. —  Where  any 
irregularities  in  the  conduct  of  a  receiver 
of  a  corporation,  in  so  far  as  they  affect  the 
interest  of  a  stock-holder,  are  explained  satis- 
factorily, although  the  receiver  has  not  per- 
formed his  duties  in  the  interest  of  creditors 
of  the  corporation  or  has  been  partial  as 
between  them  but  they  do  not  complain  and 
it  does  not  appear  that  his  manner  of  deal- 
ing with  them  has  resulted  or  will  result 
in  any  injury  or  loss  to  the  corporation  or  its 
stock-holders,  he  will  not  be  removed  at  the 
instance  of  a  stock-holder.  Jordan  v.  Elec- 
trical Supply  Co.,  (Iowa  1905)  105  N.  W. 
160. 

80.  Detroit  First  Nat.  Bank  r.  E.  T.  Bar- 
num  Wire,  etc..  Works,  60  Mich.  487,  27 
N.  W.  657.    See  also  infra,  note  86. 

81.  Griffith  r.  Griffith,  2  Ves.  400,  28  Eng. 
Reprint  256,  where  the  sureties  sought  the  re- 
moval upon  the  ground  that  the  receiver  al- 
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(ill)  Discretion .  The  court  confers  upon  a  receiver  his  functions  and  may 
put  an  end  to  them  whenever  in  its  judgment  expediency  requires  such  action.*^ 
The  power  is  one  which,  as  a  general  rule,  rests  in  sound  discretion/^  but,  like 
all  other  judicial  action  resting  in  discretion,  its  exercise  should  be  grounded 
in  some  consideration  of  justice  or  convenience;  it  should  not  be  arbitrary  and 
capricious,  but  only  for  cause/'^  and  must  be  exercised  according  to  the  circum- 
stances of  each  particular  case.*^ 

(iv)  Grounds.  The  only  sufficient  cause  for  removing  a  receiver  is  loss  or 
danger  of  loss  to  the  fund.^®  Contumacy  or  contempt  may  be  punished  by 
removal, but  the  court  would  act  of  its  own  motion  in  such  matter.*^  Where 
the  receiver  appointed  upon  the  filing  of  a  bill  may  be  considered  an  improper 
person,  as  by  reason  of  his  relationship  to  one  of  the  parties  in  connection 
Ydth.  other  circumstances,^^  or  by  reason  of  other  objections  affecting  his  con- 


lowed  the  owner  of  the  estate  to  continue  in 
possession  of  part,  by  whose  going  beyond  the 
sea  a  loss  was  likely  to  happen  to  the  estate, 
and  it  was  held  that  no  regard  is  due  to  their 
application,  unless  for  the  benefit  of  the  par- 
ties in  the  cause,  or  something  of  that  kind; 
that  application  should  be  made  to  the  court, 
that  tlie  owner  should  deliver  possession  to 
the  receiver,  who  cannot  distrain  on  the 
owner  in  possession,  as  he  is  not  tenant  to 
him;  and  that  if  a  loss  arises,  it  was  the 
party's  fault  in  not  applving  for  that. 

S2.  Wiswell  V.  Starr,  "50  Me.  381;  State 
V.  Reynolds,  209  Mo.  161,  107  S.  W.  487, 
123  Am.  St.  Rep.  468,  15  L.  R.  A.  N.  S. 
963;  MeCullough  v.  Merchants'  L.  &  T.  Co., 
29  N.  J.  Eq.  217. 

83.  MeCullough  V.  Merchants'  L.  &  T.  Co., 
29  N.  J.  Eq.  217. 

Before  the  appointee  has  qualified  by  exe- 
cuting bond  the  court  may  revoke  the  par- 
ticular appointment  and  substitute  another 
person  as  receiver,  and  the  discretion  in  this 
regard  cannot  be  controlled  by  appeal,  Siney 
V.  New  York  Consol.  Stage  Co.,  18  Abb.  Pr. 
(N.  Y.)  435,  28  How.  Pr.  481. 

The  refusal  to  remove  a  receiver  and  ap- 
point another  is  a  matter  of  sound  discretion. 
Detroit  First  Nat.  Bank  v.  E.  T.  Barnum 
Wire,  etc.,  Works,  60  Mich.  487,  27  N.  W. 
657;  Milwaukee,  etc.,  R.  Co.  v.  Soutter,  154 
U.  S.  540,  541,  14  S.  Ct.  1158,  17  L.  ed. 
604. 

84.  MeCullough  V.  Merchants'  L.  &  T.  Co., 
29  N.  J.  Eq.  217;  Conner  v.  Belden,  8  Daly 
(N.  Y.)  257,  reversing  order  of  removal. 

By  statute  sometimes  a  receiver  is  sub- 
ject to  removal  at  any  time,  at  the  pleasure 
of  the  court.  In  re  Premier  Cycle  Mfg.  Co., 
70  Conn.  473,  39  Atl.  800. 

85.  Detroit  First  Nat.  Bank  v.  E.  T.  Bar- 
num Wire,  etc..  Works,  60  Mich.  487,  27 
N.  W.  657. 

86.  Decker  v.  Berners  Bay  Min.,  etc.,  Co., 
2  Alaska  504;  Jordan  r.  Electrical  Supply 
Co.,  (Iowa  1905)  105  N.  W.  160  (holding 
that  where  a  receiver  has  accounted  for  all 
of  the  property,  including  acoounts  and 
money  collected,  and  has  reduced  it  to  cash 
so  that  the  court  may  order  it  paid  to  those 
entitled,  there  is  no  occasion  for  his  removal 
for  misconduct  and  the  appointment  of  an- 
other receiver)  ;  Detroit  First  Nat.  Bank  r. 


E.  T.  Barnum  Wire,  etc..  Works,  60  Mich. 
487,  27  N.  W.  657  (refusing  to  remove  be- 
cause of  a  display  of  favoritism  by  the  re- 
ceiver adverse  to  petitioner's  claim  where 
the  receiver  stood  ready  to  pay  tho  claim 
on  its  proper  adjudication  and  the  other 
creditors  were  satisfied  with  the  receiver)  ; 
Conner  v.  Belden,  8  Daly  (N.  Y.)  257  (hold- 
ing that  where  opposing  parties  in  a  suit 
are  appointed  receivers  under  a  stipulation 
entered  therein,  no  importance  can  be  at- 
tached to  any  accusation  by  plaintiff 
receiver  against  defendant  receiver,  the 
grounds  of  which  were  fully  known  to  the 
former  at  the  time  he  executed  the  consent, 
and  the  latter,  in  the  administration  of  the 
estate,  may  adhere  to  views  entertained  by 
him  before  his  appointment;  that  mere  in- 
compatibility of  temper  between  the  two  re- 
ceivers and  their  personal  quarrels  are  of  no 
consequence  to  the  court  if  the  estate  does 
not  suffer  thereby  ) . 

Where  process  is  open  equally  to  two  co- 
receivers,  who  were  opposing  parties  to  the 
suit  and  appointed  under  a  stipulation 
therein,  one  will  not  be  removed  at  the  in- 
stance of  the  other  for  the  failure  of  the 
former  to  take  advantage  of  such  process. 
Conner  v.  Belden,  8  Daly  (N.  Y.)  257. 

87.  Guardian  Sav.  Inst.  v.  Bowling  Green 
Sav.  Bank.  65  Barb.  (N.  Y.)  275;  Conner 
V.  Belden,  8  Daly  (N.  Y.)  257. 

88.  Conner  r.  Belden,  8  Daly  (N.  Y.)  257, 
See  also  infra,  IV,  F,  5,  a,  et  seq. 

89.  See  supra,  III,  F,  1,  et  seq. 

90.  Tavlor  r.  Oldham,  Jac.  527,  4  Eng.  Ch. 
527,  37  Eng.  Reprint  949. 

Change  of  position  of  party  by  amendment. 
—  When  the  legal  position  of  one  of  several 
receivers  of  a  corporation  has  become  incom- 
patible with  his  private  relations,  it  becomes 
not  only  a  matter  of  right  to  the  parties,  but 
a  matter  of  duty  on  the  part  of  tlie  court, 
to  have  his  position  changed,  and  by  allo^^■- 
ing  an  amendment  in  a  suit  by  such  receivers 
against  stock-holders  by  striking  out  the 
name  of  one  of  the  receivers  as  complainant 
and  inserting  it  as  a  defendant  because  he 
was  a  stock-holder  his  appointment  as  re- 
ceiver is  in  eftect  revoked.  Hewett  r.  Adams, 
50  Me.  271. 

91.  Williamson  r.  Wilson,  1  Bland  (Md.) 
418. 
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duct/^  or  his  qualifications  to  properly,  impartially,  or  efficiently  administer  the 
trust,  the  court  may  remove  him.^^  But  where  objections  do  not  go  to  his  entire 
want  of  capacity  or  disqualification  his  mere  relation  to  the  subject-matter  or 
the  parties  will  not  require  his  removal;    nor  will  a  receiver  who  is  competent. 


Where  by  statute  a  party  to  the  suit  is 
ineligible  Ms  appointment  is  erroneous.  Tur- 
pin  V.  McGill,  6  Ohio  Dec.  (Reprint)  768, 
8  Am.  L.  Rec.  23. 

92.  In  re  Louisiana  Sav.  Bank,  etc.,  Co., 
35  La.  Ann.  196,  removal  of  one  who 
absented  himself  and  failed  to  file  a  bond 
ordered. 

Failure  to  execute  new  bond. —  It  being 
proper  for  the  appointing  court  to  require  a 
receiver  to  give  a  new  bond  if  the  original 
bond  is  insufficient  it  follows  as  a  necessary 
consequence  l;hat  it  is  proper  to  remove  the 
receiver  in  the  event  of  his  failure  to  comply 
with  such  requisition.  Shackelford  v. 
Shackelford,  32  Gratt.  (Va.)  481.  See  also 
Cogger  r.  Howard,  1  Barb.  Ch.  (N.  Y.)  368. 

93.  AZo&awa.— Etowah  Min.  Co.  r.  Wills 
Valley  Min.,  etc.,  Co.,  106  Ala.  492,  17  So. 
522,  interest  adverse  to  corporation  and  im- 
proper conduct  as  receiver. 

Connecticut. —  In  re  Premier  Cycle  Mfp-. 
Co.,  70  Conn.  473,  39  Atl.  800,  holding  that 
it  is  proper  to  consider  the  fact,  not  known 
to  the  court  when  the  receiver  was  appointed, 
that  while  an  officer  of  the  insolvent  corpora- 
tion he  had  joined  in  the  execution  of  the 
mortgage  on  the  property  thereby  giving  a 
preference  to  a  creditor  holding  a  note  upon 
which  the  receiver  was  liable  as  indorser. 

Michigan. —  Detroit  First  Nat.  Bank  v. 
E.  T.  Barnum  Wire,  etc..  Works,  60  Mich. 
487,  27  N.  W.  657. 

New  Jersey. —  McCullough  v.  Merchants' 
L.  &  T.  Co.,  29  N.  J.  Eq.  217,  removal  of 
director  of  an  insolvent  corporation,  as  re- 
ceiver, Avho  had  shortly  before  the  insol- 
vency proceedings  transferred  an  account  due 
him  from  the  corporation  to  a  firm  of  which 
he  was  a  member,  which  was  indebted  to  the 
corporation,  to  enable  it  to  offset  the  account 
against  its  indebtedness,  although  there  was 
no  evidence  other  than  the  fact  of  transfer 
that  at  the  time  of  the  transfer  he  knew  of 
the  insolvency  of  the  corporation. 

Neio  YorA;.— Eichberg  v.  Wickham,  21  N.  Y. 
Suppl.  647  (removal  of  one  who  had  previ- 
ously been  selected  as  assignee  under  a  gen- 
eral assignment  which  had  been  set  aside  as 
fraudulent,  because  he,  as  assignee,  would  be 
accounting  to  himself  as  receiver,  etc.)  ; 
Keeler  v.  Brooklyn  El.  R.  Co.,  9  Abb.  N.  Cas. 
166  (removal  of  receiver  of  corporation,  who 
had  previously,  as  a  director,  acquiesced  in 
acts  of  mismanagement  and  had  been  improp- 
erly interested  in  contracts  made  by  the  cor- 
poration) ;  McArdle  v.  Barney,  50'^Hoav.  Pr. 
97  (removal  of  receiver  under  circumstances 
savoring  strongly  of  collusion  in  the  appoint- 
ment and  because  such  receiver  could  not  be 
impartial  as  to  defendant  or  as  to  his  own 
acts  in  a  former  capacity  as  trustee  which  it 
would  become  his  duty  to  investigate)  ;  Peo- 
ple V.  Third  Ave.  Sav.  Bank,  50  How.  Pr.  22 

[III,  L,  2,  b,  (IV)] 


(removal  of  one  who  had  been  appointed 
secretary  of  an  insolvent  bank  by  its  di- 
rectors and  was  used  by  them  shortly  there- 
after to  make  and  verify  a  false  statement 
declaring  its  solvency ) . 

United  States. —  Wood  v.  Oregon  Dev.  Co., 
55  Fed.  901 ;  Atkins  v.  Wabash,  etc.,  R.  Co., 
29  Fed.  161j  where  receivers  were  incompe- 
tent and  a  part  of  them  had  interests  in 
other  corporations  adverse  to  the  interests  of 
minority  mortgagees  and  were  using  their 
influence  and  powers  as  receivers  in  advanc- 
ing such  other  corporations. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  109. 
Reference  back  to  master. —  In  Wynne  y. 
Newborough,  15  Ves.  Jr.  283,  33  Eng.  Re- 
print 761,  it  was  held,  on  a  petition  to  re- 
m-ove  the  receiver,  that  while  it  was  no  in- 
superable objection  that  the  receiver  is  a 
practising  barrister  and  a  member  of  parlia- 
ment, the  matter  should  be  referred  back  to 
the  master  so  that  he  might  consider  these 
circumstances  as  bearing  upon  the  question 
as  to  who  would  be  the  best  person  to  ap- 
point under  the  circumstances.  See  also 
Monroe     Bank     v.     Schermerhorn,  Clarke 

(N.  Y. )  366,  where  a  similar  course  was 
taken  as  to  a  receiver  who  was  an  interested 
party. 

If  a  receiver  is  mismanaging  the  affairs 
intrusted  to  him,  the  proper  remedy  is  his 
removal.  Therefore  it  is  held  that  upon  com- 
plaint by  the  employees  of  a  railroad  re- 
ceiver in  respect  to  a  reduction  of  their 
wages,  the  court  will  not  interfere  to  reverse 
the  receiver's  administration  by  settling  the 
details  of  the  complaints,  involving,  as  this 
would,  an  extensive  investigation  of  admin- 
istrative details,  but  if  an  abuse  of  discre- 
tion is  made  manifest,  will  select  a  new  re- 
ceiver to  whom  such  matters  may  more  sat- 
isfactorilv  be  intrusted.  Continental  Trust 
Co.  V.  Toledo,  etc.,  R.  Co.,  59  Fed.  514. 
Failure  to  exercise  ordinary  diligence  will 
justify  the  receivers'  removal,  and  the  court's 
discretion  in  removing  a  receiver  will  not  be 
held  to  have  been  abused  where  it  appears 
he  did  not  accomplish  what  he  ought  to  and 
would  have  accomplished  had  he  exercised  the 
diligence  which  a  prudent  man  would  exer- 
cise in  winding  up  his  own  business.  In  re 
Angell,  131  Mich.  345,  91  N.  W.  611. 

94.  Alabama. —  Mercantile  Trust,  etc.,  Co. 
V.  Florence  Water  Co.,  Ill  Ala.  119,  19  So. 
17. 

Illinois. —  Iroquois  Furnace  Co.  v.  Kim- 
bark,  85  111.  App.  399. 

Michigan. —  Moran  v.  Wayne  Cir.  Judge, 
125  Mich.  6,  83  N.  W.  1004;  Barker  v. 
Wayne  Cir.  Judge,  117  Mich.  325,  75  N.  W. 
886,  which  cases  refer  to  the  refusal  to  re- 
move a  creditor,  stock-holder,  or  officer  of 
a  corporation. 

New  York. —  Chamberlain  v.  Greenleaf,  4 
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efficient,  and  impartial  be  removed  merely  because  he  is  objectionable  to  one 
of  the  parties,  although  he  applies  as  a  controlling  stock-holder/^  or  for  other 
reasons,  which  under  the  particular  circumstances  do  not  affect  the  proper 
performance  of  the  duties  of  the  office. The  court  may  confirm  the  appoint- 


Abb.  N.  Cas.  92  (as  to  removal  of  creditor 
as  receiver )  ;  Wetter  v.  Schlieper,  7  Abb.  Pr. 
92. 

United  States. —  Fowler  v.  Jarvis-Conklin 
Mortg.  Co.,  63  Fed.  888,  66  Fed.  14  (holding 
that  officers  of  a  mortgage  company  ap- 
pointed on  account  of  the  complicated  nature 
of  its  business  will  not  be  removed  merely 
because  they  had  formerly  made  imprudent 
investments  while  acting  as  officers,  no  fraud- 
ulent practices  to  disqualify  them  being 
shown,  as  no  other  investments  were  to  be 
made  but  their  duties  were  confined  to  realiz- 
ing assets  by  collection  and  sale  and  to  the 
distribution  thereof  under  the  orders  of  the 
court ;  and  that  it  is  no  ground  for  the  re- 
moval of  such  receivers  that  they  are  acting 
as  selling  agents  of  trustees  of  mortgages  ex- 
ecuted by  the  company  to  secure  its  deben- 
tures, as  the  power  to  sell  the  mortgages 
rested  with  the  trustees  and  was  not  con- 
trolled by  the  court  or  the  receivers  as 
such);  Shainwald  I'.  Lewds,  8  Fed.  878  (hold- 
ing that  the  relationship  of  a  receiver  to  the 
complainant  in  a  bill  in  the  nature  of  a 
creditor's  bill  to  reach  property  fraudulently 
transferred  to  evade  payment  of  a  decree  in 
wiiich  defendant  was  adjudged  to  be  indebted 
is  no  ground  for  removing  the  receiver,  since 
the  rule  requiring  the  receiver  to  be  an  in- 
different person  does  not  apply  in  this  case 
where  there  is  no  lis  pendens  as  to  a  fund 
and  the  fraudulent  transfer  and  concealment 
of  defendant's  property  is  admitted). 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  109. 

Member  of  reorganization  committee. — Al- 
though the  court  requires  absolute  neutrality 
on  the  part  of  its  officers,  as  between  con- 
flicting plans  of  reorganization  of  a  corpora- 
tion, the  court  will  refuse  to  remove  a  re- 
ceiver who  is  a  member  of  a  reorganization 
committee  if  he  promptly  resigns  from  such 
membership  as  soon  as  a  conflict  over  the 
plan  of  reorganization  is  foreshadowed. 
Fowler  v.  Jarvis-Conklin  Mortg.  Co.,  63  Fed. 
888. 

Where  removal  would  result  in  delay  in 

winding  up  the  receivership,  which  had  al- 
ready run  sufficiently  long,  and  in  additional 
and  useless  expense,  the  court  refused  to  re- 
move a  receiver,  although  he  had  not  been 
indifiPerent  and  unbiased.  Decker  v.  Berners 
Bav  Min.,  etc.,  Co.,  2  Alaska  504. 

95.  Street  v.  Maryland  Cent.  R.  Co.,  58 
Fed.  47. 

96.  Land  Title,  etc.,  Co.  v.  Asphalt  Co. 
of  America,  120  Fed.  996,  refusing  to  re- 
move merely  because  the  receiver,  who  was 
appointed  to  conduct  the  practical  business 
of  a  corporation  pending  proceedings  for  its 
liquidation,  was  so  connected  with  the  cor- 
poration that  at  some  future  tin^e  ho  might 
not  be^  a  proper  person  to  enforce  rights 
which  it  might  possibly  be  necessary  or  de- 
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sirable  to  assert  against  the  officers  or  pro- 
moters of  the  corporation;  and  also  refusing 
to  remove  such  receiver  because  he  had  at 
one  time  misstated  the  amount  of  earnings 
of  the  company,  over  the  objection  that  as  he 
was  vice-president  and  was  acquainted  with 
the  financial  status  of  the  company  he  was 
not  therefore  a  proper  person  to  be  continued 
as  a  receiver. 

Non-resident. —  Bayne  Brewer  Pottery 
Co.,  82  Fed.  391,  refusing  to  remove  merely 
upon  the  ground  of  non-residence.  But  see 
In  re  Louisiana  Sav.  Bank,  etc.,  Co.,  35  La. 
Ann.  196,  supra,  note  92;  Chamberlain  v. 
Greenleaf,  4  Abb.  N.  Cas.  {1^.  Y. )  92;  Davy 
V.  Gronow,  14  L.  J.  Ch,  134,  where,  upon  a 
receiver,  M^hose  appointment  was  occasioned 
by  refusal  of  executors  to  act  under  the  will, 
quitting  his  place  of  residence  in  South 
Wales  where  the  property  was  situate  and 
removing  to  London  to  live,  the  executors, 
then  consenting,  were  ordered  to  act. 

Objections  relating  to  management. —  loi 
general. —  And  a  receiver  will  not  be  removed 
upon  the  ground  that  he  had  discharged  a 
treasurer  and  increased  the  expenses  where 
nothing  is  shown  as  to  the  ability  of  the  per- 
son discharged,  no  extravagant  expenditure 
is  shown,  and  the  receiver  denied  any  unneces- 
sary increase  in  expenses.  Farmers'  L.  &  T. 
Co.  v.  Cape  Frear,  etc.,  R.  Co.,  62  Fed.  675. 

Good  faith. — ■  Although  the  court  may  see 
things  which  it  disapproA^es  in  the  manage- 
ment of  extensive  properties,  or  some  acts 
ma.y  have  been  done  which  were  not  best 
under  all  the  circumstances,  but  for  which 
the  receiver  could  not  reasonably  be  blamed, 
and,  although  contracts  might  have  been 
made  which,  in  the  light  of  subsequent 
events,  it  would  have  been  better  not  to  have 
entered  into  and  Ayhich  the  court  might  not 
liave  sanctioned,  yet  if  the  receiver  has  acted 
in  the  exercise  of  an  honest  intention  for  the 
purpose  of  subserving  the  interests  committed 
to  his  management,  such  mistakes  will  not 
move  the  court  to  dismiss  him.  Clarke  r. 
Georgia  Cent.  R.,  etc.,  Co.,  66  Fed.  16,  where 
the  court  refused  to  remove  the  receiver  be- 
cause labor  paid  for  had  been  used  by  pri- 
vate parties  for  their  advantage  when  it  was 
not  alleged  that  the  receiver  knew  or  con- 
sented to  such  use;  or  because  an  agent  of 
the  receiver  had  acted  fraudulently  in  par- 
ticular matters  when  it  appeared  tliat  the  re- 
ceiver had  used  due  care  in  the  selection  and 
appointment  of  his  agents  and  had  dis- 
charged the  wrong-doer  upon  discovering 
the  fraud;  or  because  the  receiver  had  made 
misleading  reports  when  it  appeared  that  he 
had  continued  the  existing  method  of  ac- 
counting without  intentionally  misrepresent- 
ing the  company's  condition. 

Loss  incurred  in  opcraiiou. —  The  court 
has  refused  to  remove  a  roeoivor  because  of 
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ment  by  reason  of  its  experience  with  the  receiver  subsequent  to  his  appoint- 
ment, although  the  propriety  of  the  original  appointment  might  be  questionable.^^ 

(v)  Procedure  —  (a)  In  General.  The  court  may  consider  objections 
offered  in  support  of  an  application  for  the  removal  of  a  receiver  notwithstand- 
ing irregularity  of  method  by  which  such  complaints  are  brought  to  its  notice.^* 

(b)  Notice  and  Specification  of  Grounds.  Notice  of  an  application  for  the 
removal  of  a  receiver  should  be  given  to  the  parties  who  have  appeared  in  the 
action.^  The  grounds  of  the  application  must  be  set  out  and  supported/  and 
the  receiver  himself  should  have  notice,^  and  be  apprised  of  the  grounds  upon 
which  his  removal  is  sought  so  that  he  may  have  an  opportunity  to  meet  the 
charges,^  and  the  court  will  confine  its  action  to  such  grounds  as  have  been  pre- 
sented in  the  orderly  way  for  that  purpose.^ 


the  mere  fact  that  there  had  been  a  loss  in 
the  operation  of  the  business,  no  bad  faith 
being  shown.  Jordan  v.  Electrical  Supply 
Co.,  (Iowa  1905)   105  N.  W.  160. 

Action  under  court's  direction. — A  receiver 
will  not  be  removed  for  mistakes  committed 
by  the  court  in  directing  and  authorizing  cer- 
tain transactions  by  the  receiver.  Clarke  v. 
Georgia  Cent.  E.,  etc.,  Co.,  66  Fed.  16. 

Employment  of  counsel  of  either  party  to 
the  suit  while  improper  is  held  not  to  furnish 
sufficient  ground  for  removing  a  receiver 
after  he  has  been  once  appointed  and  has  en- 
tered upon  his  duties,  unless  such  employ- 
ment was  perverse  and  collusive.  Monroe 
Bank  v.  Schermerhorn,  Clarke  (N.  Y.)  366. 

97.  Gypsum  Plaster,  etc.,  Co.  v.  Kent  Cir. 
Judge,  105  Mich.  497,  63  N.  W.  518.  See  also 
Townsend  v.  Oneonta,  etc.,  R.  Co.,  41  Misc. 
(N.  Y.)  298,  84  N.  Y.  Suppl.  119. 

Form  of  order  see  In  re  Premier  Cycle  Mfg. 
Co.,  70  Conn.  473,  39  Atl.  800. 

98.  Review  at  instance  of  receiver  see  Ap- 
peal AND  Ereoe,  2  Cyc.  641. 

.99.  Coe  V.  New  Jersey  Midland  R.  Co.,  28 
N.  J.  Eq.  31,  where,  although  the  application 
was  denied  on  the  merits,  the  objections  were 
considered  on  a  verified  petition  of  persons 
who  were  proceeding  under  leave  given  them 
to  put  in  for  themselves  and  others,  first 
mortgage  bondholders,  in  the  name  of  a  re- 
ceiver in  insolvency,  such  answer  in  the  suit 
as  they  might  be  advised  to  put  in  to  pro- 
tect their  interests,  their  said  petition  pre- 
senting grave  charges  of  mismanagement  by 
the  receivers.  See  also  Mercantile  Trust, 
etc.,  Co.  V.  Florence  Water  Co.,  Ill  Ala.  119, 
19  So.  17,  where  an  original  bill  in  the  na- 
ture of  a  cross  bill  in  a  suit  in  which  a  re- 
ceiver had  been  appointed  was  considered 
in  the  nature  of  a  motion  for  the  removal  of 
the  receiver. 

Findings  are  not  necessary  where  the  court, 
under  statutory  provision,  has  the  power  of 
removal  at  pleasure.  In  re  Premier  Cycle 
Mfg.  Co.,  70  Conn.  473,  r9  Atl.  800. 

1.  Attrill  V.  Rockaway  Beach  Imp.  Co.,  25 
Hun  (N.  Y.)  376,  which  case  involved  a  mo- 
tion by  the  attorney-general  in  an  action  by 
a  stock-holder  to  close  up  the  business  of 
a  corporation. 

But  notice  to  all  creditors  who  have  proved 
their  claims  is  held  to  be  unnecessary  on 
an  application  in  a  proceeding  by  stock- 
holders against  the  corporation  for  the  wind- 
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ing  up  of  its  affairs.  In  re  Premier  Cycle 
Mfg.  Co.,  70  Conn.  473,  39  Atl.  800. 

The  receiver  cannot  complain  on  an  appeal 
by  him  alone,  from  an  order  removing  him, 
because  parties  to  the  action  were  not  noti- 
fied, where  they  had  actual  notice  and  do 
not  object  for  want  of  formal  notice.  In  re 
Premier  Cycle  Mfg.  Co.,  70  Conn.  473,  39  Atl. 
800. 

2.  Mercantile  Trust,  etc.,  Co.  v.  Florence 
Water  Co.,  Ill  Ala.  119,  19  So.  17,  where  the 
court  refused  such  relief  upon  a  bill  in  the 
nature  of  a  cross  bill,  no  grounds  being  set 
out  except  the  sworn  bill  on  information  and 
belief  to  show  the  unfitness  of  the  receiver 
and  no  other  evidence  being  offered. 

3.  Dougherty  v.  Jones,  37  Ga.  348;  Atty.- 
Gen.  V.  Haberdashers'  Co.,  2  Jur.  915,  where 
on  petition  for  a  reference  to  ascertain 
whether  the  health  of  the  receiver  rendered 
him  incompetent,  it  appeared  that  <fche  notice 
had  not  been  personally  served,  but  had  been 
left  at  the  receiver's  house  and  served  on 
liis  brother,  and  it  was  held  that  personal 
service  could  not  be  dispensed  with  without 
an  order  for  a  substituted  service  first 
obtained.  See  also  In  re  Premier  Cycle  Mfg. 
Co.,  70  Conn.  473,  39  Atl.  800,  holding  five 
days  sufficient  notice  under  a  statute  giving 
any  judge  of  the  particular  court  power  to 
remove  a  receiver  after  due  notice  given, 
when  the  court  is  not  actually  in  session. 

Receiver  in  supplementary  proceedings  see 
Executions,  17  Cyc.  1459. 

4.  Dougherty  v.  Jones,  37  Ga.  348,  where 
it  was  held  that  the  grounds  of  removal 
should  be  specifically  set  out  in  the  written 
notice,  otherwise  it  was  proper  to  refuse  to 
hear  the  motion. 

5.  Townsend  v.  Oneonta,  etc.,  R.  Co.,  86 
N.  Y.  App.  Div.  604,  83  N.  Y.  Suppl.  1034, 
refusal  to  remove  for  want  of  fitness,  where 
the  order  to  show  cause  was  not  based  upon 
papers  attacking  the  receiver  on  this  ground 
and  he  was  not  apprised  6i  the  charges  until 
the  hearing. 

New  charges  in  additional  affidavits  filed 
by  petitioner  under  leave  to  reply  to  new 
matter  in  the  receiver's  answer  and  affidavits, 
without  notice  of  such  new  charges,  will  not 
be  considered.  Fowler  v.  Jarvis-Conklin 
Mortg.  Co.,  63  Fed.  888. 

The  receiver's  answer  may  broaden  the 
scope  of  investigation,  and  where  his  removal 
is  sought  because  of  his  disobedience  of  an 
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3.  Resignation.  The  court  appointing  a  receiver  may  permit  him  to  resign.* 
But  it  is  not  a  matter  of  course  to  change  a  receiver  upon  his  own  apphcation; 
he  must  show  reasonable  cause  why  he  should  be  relieved  from  the  further  per- 
formance of  duties  which  he  has  voluntarily  agreed  to  perform,'  although  upon 
such  a  showing  his  apphcation  will  be  granted.^ 

4.  Appointment  of  Successor.''  Upon  the  removal/^  resignation/^  or  death 
of  a  receiver  a  successor  may  be  appointed^"  by  the  court  having  jurisdiction 
of  the  cause/^  ex  mero  motu,^^  and  without  further  notice/^   And  while  under  a 


order  and  his  answer  explains  his  manage- 
ment and  alleges  that  he  had  done  nothing 
prejudicial  to  the  interests  involved^  which 
the  petitioner  denied,  his  removal  for  unfit- 
ness was  held  not  improper.  In  re  Premier 
Cycle  Mfg.  Co.,  70  Conn.  473,  39  Atl.  800. 

6.  Saulsbury  v.  Lady  Ensley  Coal,  etc., 
Co.,  .110  Ala.  585,  20  So.  72. 

7.  Beers  v.  Chelsea  Bank,  4  Edw.  (N.  Y.) 
277  (holding  that  reasons  which  are  only 
such  as  might  excuse  any  business  man  and 
person  of  capacity  for  such  trust  from  ac- 
cepting it,  or  if  taken,  from  going  through 
with  the  duties  of  the  appointment,  are  in- 
sufficient, and  of  this  character  are  the  rea- 
sons that  the  accounts  are  complicated  and 
that  much  time  will  be  lost  from  his  own 
business;  that  especially  should  such  appli- 
cation be  denied  where  the  discharge  and 
appointment,  of  a  successor  might  incon- 
venience parties  in  interest  and  third  per- 
sons) ;  Smith  v.  Vaughn,  Ridg.  t.  Hardw. 
251,  27  Eng.  Reprint  820. 

8.  See  Richardson  v.  Ward,  6  Madd.  266, 
56  Eng  Reprint  1092,  where  it  was  shown 
that  after  accepting  the  trust  the  receiver's 
eyesight  became  affected;  that  he  had  entirely 
lost  the  use  of  one  eye  and  was  unable  to 
read  or  write;  that  he  was  subject  to  giddi- 
ness in  the  head,  which  impaired  his  memory, 
and  that  such  affection  was  increased  by  the 
anxiety  arising  from  his  situation. 

Resignation  will  not  cure  an  invalid  order 
so  as  to  justify  the  dismissal  of  an  appeal, 
since  such  resignation  would  still  leave  it  in 
the  power  of  the  court  to  appoint  a  substi- 
tute. Salisbury  v.  Wilcox,  128  Cal.  347,  60 
Pac.  979. 

9.  Administration  see  infra,  IV,  F,  2. 

Continuance  of  action  on  change  of  re- 
ceiver see  Abatement  and  Revival,  1  Cyc. 
120,  121. 

Upon  renewed  application  see  supra,  III,  G. 

Form  of  order  see  Williamson  i\  Wilson,  1 
Bland  (Md.)  418,  429,  upon  death  of  original 
appointee. 

10.  In  re  Louisiana  Sav.  Bank,  etc.,  Co., 
35  La.  Ann.  196;  State  v.  Reynolds,  209  Mo. 
161,  107  S.  W.  487,  123  Am.  St.  Rep.  468, 
15  L.  R.  A.  N.  S.  963. 

Substitution  as  affecting  original  appoint- 
ment.—In  Fassott  V.  Tallmadge,  13  Abb.  Pr. 
(N.  Y.)  12,  it  was  held  that  a  motion  for 
the  substitution  of  one  person  for  another 
as  receiver  may  be  granted  without  prejudice 
to  the  right  to  move  to  set  aside  the  entire 
proceedings  as  irregular  including  the  ap- 
pointment of  the  original  receiver. 

11.  Nichol  V.  Murphv,  145  Mich.  424,  108 
N.  W.  704. 


12.  Nicoll  V.  Boyd,  90  N.  Y.  516,  holding 
that  the  property  of  judgment  debtors  in  a 
creditor's  suit  which  had  been  assigned  to  a 
receiver  vests  in  the  court  upon  the  death 
of  the  receiver  and,  although  the  suit  abates 
by  the  death  of  the  judgment  debtors  before 
the  appointment  of  a  new  receiver,  the  func- 
tions of  the  receiver  continue  and  devolve 
upon  the  court  by  his  death  and  it  was  com- 
petent for  the  court  then  to  appoint  another 
receiver  to  fulfil  the  duties  which  were  left 
uncompleted  by  the  first  receiver.  See  also 
Matter  of  Townsend,  44  Misc.  (N.  Y.)  415,  89 
N.  Y.  Suppl.  1012. 

13.  Weymouth  v.  Roselius,  36  La.  Ann. 
527,  where  the  appointment  of  a  successor, 
after  the  death  of  the  original  receiver,  made 
by  the  court  in  whicli  the  original  appoint- 
ment was  made,  was  void  because  all  juris- 
diction of  the  original  cause  had  been  trans- 
ferred to  another  court. 

In  different  districts. —  In  Attrill  v.  Rock- 
away  Beach  Imp.  Co.,  25  Hun  (N.  Y.)  376, 
it  is  held  that  under  the  provisions  of  N.  Y. 
Laws  (1880),  c.  537,  where  a  court  of  one 
judicial  district  has  power  to  remove  a  re- 
ceiver of  a  corporation  appointed  in  an  ac- 
tion pending  in  another  judicial  district,  it 
has  no  power  to  appoint  a  successor,  no  such 
authority  either  in  terms  or  by  implication 
being  conferred,  and  therefore  for  this  pur- 
pose the  proceedings  must  be  remitted  to  the 
district  in  which  the  action  is  pending. 

Death  of  temporary  receiver  appointed  in 
vacation. —  Under  a  statute  providing  that 
if  any  receiver  dies  the  court  that  appointed 
him,  or,  if  such  court  is  not  actually  in  ses- 
sion, a  judge  thereof,  may  fill  the  vacancy, 
it  was  held  that  upon  the  death  of  a  tem- 
porary receiver  appointed  by  the  judge  in 
vacation  the  vacancy  might  be  filled  by  the 
court  in  term-time;  that  tne  appointment  by 
the  judge  at  chambers  was  the  exercise  of 
the  judicial  authority  of  the  court ;  and  that 
it  was  manifestly  proper  under  such  circum- 
stances to  appoint  a  temporary  receiver  to 
fill  the  vacancy  rather  than  a  permanent  re- 
ceiver, the  merits  not  having  been  finally  de- 
termined. Cogswell  V.  Norwidi  Second  Nat. 
Bank,  76  Conn.  252,  56  Atl.  574. 

14.  Fowler  r.  Jarvis-Conklin  ]Mortg.  Trust 
Co.,  66  Fed.  14,  appointment  of  successor 
upon    withdrawal    of   an   original  receiver. 

15.  Buchanan  r.  Berkshire  L.  Ins.  Co.,  96 
Tnd.  510  (upon  death  of  receiver)  :  Nichol  r. 
Murphy,  145  :Mich.  424,  108  N.  W.  704  (af- 
ter resignation)  ;  Fowler  r.  Jarvis-Conklin 
Mortg.  Trust  Co.,  66  Fed.  14. 

Notice  to  parties  sued  by  receiver. — Where 
upon  the  death  of  a  receiver  in  a  creditor's 
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discretionary  power  to  appoint  receivers  the  court  may  allow  those  remaining 
to  continue  alone  upon  the  removal  or  resignation  of  one  of  the  several  receivers/* 
refusal  to  appoint  a  successor  where  a  vacancy  occurs  in  the  office  of  a  single 
receiver  may  be  erroneous  where  such  a  course  amounts  to  a  refusal  to  carry  out 
the  purposes  for  which  the  court  has  assumed  possession  of  the  property.^' 

IV.   OPERATION  AND  EFFECT  OF  APPOINTMENT,  AND  MANAGEMENT  AND 
DISPOSITION  OF  PROPERTY.^s 

A.  Merits  Not  Determined  and  Rights  and  Liens  Not  Affected  by 
Appointment.  The  appointment  of  a  receiver  vests  in  the  court  no  absolute 
control  over  the  property  and  no  general  authority  to  displace  vested  contract 
liens/ ^  and  while  a  receiver  will  be  appointed  only  on  the  application  of  one 
who  appears  to  have  an  interest  in  the  subject-matter/^  yet  when  the  appoint- 
ment is  made  the  receiver  is  a  mere  officer  of  the  court/^  and  the  appointment 
creates  no  lien  in  favor  of  any  of  the  parties  applying  for  it  and  gives  no  advan- 
tage or  preference  to  such  parties  over  other  claimants  to  the  property;  it  does 
not  determine  the  rights  of  the  parties^  or  even  affect  them  except  so  far  as  it 
preserves  and  retains  control  of  the  property  to  answer  the  final  judgment. 


suit  his  successor  was  '  appointed  to  bring 
suits  for  the  purpose  of  getting  in  the  es- 
tate, notice  to  defendants  in  such  suits  is 
not  necessary.    Nicoll  v.  Bovd,  90  N,  Y.  516. 

16.  Wis  well  z.  Starr,  55  Me.  381.  See 
also  Hewett  v,  Adams,  50  Me.  271,  supra, 
note  91. 

17.  Smith  V.  Harris,  135  Ind.  621,  35  N.  E. 
984. 

As  against  a  plaintiff  who  procured  the 
original  appointment  the  mere  fact  of  the 
death  of  the  receiver  does  not  warrant  the 
appointment  of  another  receiver  on  defend- 
ant's motion  against  plaintiff's  will,  where 
such  appointment  is  not  necessary  for  the 
protection  of  defendant's  rights,  as  plaintiff 
should  not  in  such  a  case  be  compelled  to 
submit  to  the  expense  of  a  receivership.  De 
Leonis  v.  Walsh,  148  Cal.  254,  82  Pac.  1047. 

When  successor  need  not  be  appointed  see 
Davy  V.  Gronow,  14  L.  J.  Ch.  134,  supra,  III, 
L,  2,  b,  (IV),  note  96. 

18.  As  act  of  bankruptcy  see  Bank- 
EUPTCY,  5  Cyc.  292  text  and  note  29,  30. 

As  affecting  breach  of  condition  against 
alienation  see  Fibe  Insurance,  19  Cyc.  753. 

Continuance,  extension,  and  subsequent  ap- 
pointments see  supra,  III,  H. 

Upon  running  of  limitations  see  Limita- 
tions OF  Actions,  25  Cyc.  1282. 

19.  Kneeland  v.  American  L.  &  T.  Co.,  136 
U.  S.  89,  10  S.  Ct.  950,  34  L.  ed.  379.  See 
also  supra,  III,  E,  7 ;  and  infra,  V,  B,  1,  g, 
(II). 

Effect  upon  creditors'  rights  in  other  states 
see  infra,  VIII,  A. 

20.  See  supra,  II,  B,  7. 

21.  Receiver  as  representative  of  court  and 
parties  see  infra,  IV,  E. 

22.  Alahama. —  Southern  Granite  Co.  v, 
W^adsworth,  115  Ala.  570,  22  So.  157. 

California. —  Ex  p.  Cohen,  5  Cal.  494, 
Florida. —  Frisbee  v.  Timanus,  12  Fla.  300. 
Georgia. —  Moise  v.  Chapman,  24  Ga.  249. 
Illinois. —  Standish  v.  Musgrove,   223'  111. 
500,  79  N.  E.  161;  Vandalia  v.  St.  Louis, 
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etc.,  R.  Co.,  209  111.  73,  70  K  E.  662;  Coates 
V.  Cunningham,  80  111.  467;  Burleigh  v.  Keck, 
84  111.  App.  607;  Gary  v.  Brown,  33  111.  App. 
435. 

Indiana. —  Mead  v.  Burk,  156  Ind.  577^  60 
N.  E.  338. 

Iowa. — ^Home  Sav.,  etc.,  Co.  v.  Pope  County 
Dist.  Ct.,  121  Iowa  1,  95  N.  W.  522. 

Kansas. —  Jackson  v.  King,  9  Kan.  App. 
160,  58  Pac.  1013. 

Maryland. — Gaither  v.  Stockbridge,  67  Md. 
222,  9  Atl.  632,  10  Atl.  309;  Washington 
City,  etc.,  R.  Co.  v.  Southern  Maryland  R. 
Co.,  55  Md.  153;  Brown  v.  Hazlehurst,  54 
Md.  26;  State  v.  Northern  Cent.  R.  Co.,  18 
Md.  193;  Ellicott  v.  Warford,  4  Md.  80;  Elli- 
cott  V.  U.  S.  Insurance  Co.,  7  Gill  307 ;  In  re 
Colvin,  3  Md.  Ch.  278;  Williamson  v.  Wilson, 
1  Bland  418;  Chase's  Case,  1  Bland  206,  17 
Am.  Dec.  277. 

Massachusetts. —  Ellis  V.  Boston,  etc.^,  R. 
Co.,  107  Mass.  1,  28. 

Missouri. —  Heiman  v.  Fisher,  11  Mo.  App. 
275. 

6hio.—  j3ij  V.  Squires,  5  Ohio  S.  &  C.  PI. 
Dec.  318,  7  Ohio  N.  P.  345. 

Pennsylvania. —  Com.  v.  Overholt,  23  Pa. 
Super.  Ct.  199;  liewis  v.  Germantown,  etc., 
R.  Co.,  16  Phila.  608. 

South  Carolina. —  Hand  V.  Savannah,  etc., 
R.  Co.,  8  S.  C.  207. 

Virginia. —  Beverley  v.  Brooke,  4  Gratt. 
187. 

West  Virginia. —  Krohn  v.  Weinberger,  47 
W.  Va.  127,  34  S.  E.  746. 

Wisconsin. —  Ford  V.  Plankington  Bank,  87 
Wis.  363,  58  M.  W.  766. 

United  States. —  Quincy,  etc.,  R.  Co.  v. 
Humphreys,  145  U.  S.  82,  12  S.  Ct.  787,  36 
L.  ed.  632 ;  Wiswall  v.  Sampson,  14  How. 
52,  14  L.  ed.  322 ;  In  re  John  L.  Nelson,  etc., 
Co.,  149  Fed,  590;  Atchison,  etc.,  R.  Co.  v. 
Osborn,  148  Fed.  606,  78  C.  C.  A.  378  (hold- 
ing that  an  interlocutory  order  appointing  re- 
ceivers for  a  railroad  confers  no  vested  rights 
on  any  outside  creditor  and  makes  no  pro- 
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B.  Effect  Upon  Contracts  and  Agreements.  Although  the  appoint- 
ment of  a  receiver  may  not  absolve  the  party  over  whose  propert}^  he  is  appointed 
from  liability  for  failure  to  carry  out  his  contracts  with  others,  the  claim  is  at 
most  a  claim  at  large  against  the  estate.-^ 

C.  Effect  as  Suspending  or  Superseding  Corporate  Functions.^* 
The  authorities  are  not  altogether  harmonious  as  to  the  effect  of  the  apjDoint- 
ment  of  a  receiver  of  a  corporation  in  respect  of  the  right  of  the  corporation 
thereafter  to  act  in  particular  matters.  On  the  one  hand  receivers  'pendente  lite 
are  held  not  to  represent  the  corporation  in  its  individual  or  personal  character 
nor  supersede  it  in  the  exercise  of  its  corporate  powers,  except  so  far  as  the  prop- 
erty which  is  committed  to  their  care  is  concerned,  and  in  every  other  respect 
the  corporation  is  free  to  exercise  its  franchise/^  as  distinguished  from  receivers 
in  proceedings  under  statutory  provisions  for  the  dissolution  and  winding  up  of 
corporations,^^  or  in  the  absence  of  an  order  restraining  the  exercise  of  its  fran- 
chises or  of  some  statute  so  providing,  although  there  is  an  adjudication  of  insolv- 
ency, and  notwithstanding  the  appointment  may  have  the  practical  effect  of 
stopping  the  corporate  business. After  the  appointment  of  such  a  receiver, 


vision  which  cannot  be  modified,  or  clianged 
later  or  in  the  final  decree)  ;  Baltimore  Bldg., 
etc.,  Assoc.  v.  Alderson,  99  Fed.  489,  39  C.  C. 

A.  609 ;  Mercantile  Trust  Co.  v.  Missouri, 
etc.,  R.  Co.,  41  Fed.  8  (as  to  extension  of 
receivership) . 

England. —  Portman  v.  Mill,  3  Jur.  356, 
8  L.  J.  Ch.  161. 

See  42  Cent.  Dig.  tit.  ''Receivers,"  §  91. 
See  also  supra,  III,  E,  3,  b. 

Afiirmance  of  order  on  appeal. — A  like  ef- 
fect as  that  which  an  order  appointing  a  re- 
ceiver has  upon  the  rights  of  the  parties  is 
given  to  a  judgment  affirming  such  order,  and 
such  affirmance  will  not  be  considered  in  any 
manner  prejudicial  to  the  claims  of  the  par- 
ties upon  the  final  trial  of  the  cause.  Gas- 
soway  v.  Heidenheimer,  (Tex.  Civ.  App.  1896) 
37  S.  W.  343. 

As  to  rights  to  be  tried  in  action  by  r-e- 
ceiver. —  Where  the  order  authorizes  the  re- 
ceiver to  sue  tor  property  in  the  hands  of  an 
assignee  under  an  assignment,  the  rights  of 
the  assignee  are  not  determined  on  the  ap- 
plication for  a  receiver,  although  the  appoint- 
ment is  based  upon  the  invalidity  of  the 
assignment  for  fraud  or  illegality  and  the 
assignee  is  not  precluded  from  being  heard 
on  the  validity  of  the  assignment.  Journeay 
V.  Brown,  26  N.  J.  L.  111. 

Claims,  equities  and  liens  see  infra,  IV,  D, 
3,  d,  (Ti). 

Right  of  action  in  receiver  see  infra.  VT,  B. 

23.  See  infra,  IV,  D,  6,  b,  (ii)  ;  IV,  F,  6, 
e,  (I),  (D). 

Cancellation  of  insurance  policies  see  In- 
SUKANCE,  22  Cye.  1404. 

24.  Receiver  of  bank  see  Banks  and  Bank- 
ing, 5  Cyc.  560,  602,  611. 

Receiver  of  corporation  see  supra,  II,  C, 
1;  II,  C,  3,  c. 
Right  of  action  in  receiver  see  infra,  VI, 

B,  6. 

Right  to  sue  corporation  see  infra,  IV,  D, 

6,  b.  (IT). 

25.  Ohio,  etc.,  R.  Co.  Russell,  115  111. 
52,  3  N.  E.  561  ;  Decker  v.  Gardner,  124  N.  Y. 
334,  26  N.  E.  814,  11  L.  R.  A.  480.    To  the 


same  effect  see  Lea  v.  Iron  Belt  Mercantile 
Co.,  119  Ala.  271,  24  So.  28. 

Performance  of  statutory  duties. —  Corpo- 
rations transacting  business  in  its  nature 
public  are  subject  to  all  reasonable  police 
regulations  deemed  necessary  for  the  common 
welfare.  The  mere  fact  that  its  property 
may  be  temporarily  in  the  hands  of  a  receiver 
does  not  relieve  a  corporation  from  the  opera- 
tion of  such  regulations  any  more  than  a 
private  citizen  is  released  from  the  duty  to 
observe  the  law  because  his  property  may  be 
sequestered  by  the  order  of  a  court  for  the 
benefit  of  his  creditors.  Ohio,  etc.,  R.  Co.  v. 
Russell,  115  111.  52,  3  N.  E.  561.  On  the 
other  hand  the  receiver  of  a  corporation  (a 
railroad  company)  conducting  its  business 
and  corporate  affairs  is  held  to  be  substituted 
for  the  corporation  itself  and  to  assume  all 
of  its  duties  and  liabilities  to  the  municipality 
and  to  the  public.  Robinson  v.  Mills,  25 
Mont.  391,  65  Pac.  114.  See,  generally,  in 
this  connection  Ratlkoads,  33  C^^c.  719.  And 
see  infra,  IV,  F,  1 ;  VI,  D,  1, 

Employment  of  counsel  to  protect  interest. 
—  The  impounding  of  the  assets  of  a  home- 
stead loan  association,  or  the  appointment  of 
a  receiver  therefor,  does  not  strip  such  as- 
sociation of  the  power  to  employ  counsel  to 
defend  its  interests.  xVssets  Realization  Co. 
i->.  Defrees,  127  111.  App.  454  [affirmed  in 
225  111.  608,  80  N.  E.  263]. 

26.  Decker  r.  Gardner,  124  N.  Y.  334.  26 
N.  E.  814,  11  L.  R.  A.  480  [distinfiuishincf 
Combs  V.  Smith,  78  Mo.  32.  and  Pickersgill 
?-.  Myers,  99  Pa.  St.  602.  in  that  in  the 
'irst  case  it  suffieiontly  appears  that  ihe 
receive]"  was  a  statutory  rocc^ivor  so  tliat 
the  ease  is  not  out  of  tlie  accord  with  the 
decision  in  Now  York,  and  in  the  second 
case  tlie  corporation  Avas  dissolved  and  the 
receiver  appointed  after  dissolution].  S^h'' 
also  U.  S.  Trust  Co.  r.  New  York.  etc..  R. 
Co.,  101  N.  Y.  478.  5  N.  E.  316.  where  the 
distinction  between  statutory  roco'vers  of 
corjwrations  and  receivers  of  mortgaged  prop- 
erty is  fully  discussed. 

27.  Roseiibaiun  v.  U.  S.  Credit  Svstem  Co., 
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it  is  competent  for  stock-holders  to  elect  directors;  the  mere  receivership  of 
itself  does  not  have  the  effect  to  dissolve  the  corporation,^^  or  to  prevent  its  con- 
tinuing after  the  object  of  the  receiver  is  accomphshed,  as  by  reacquiring  its 
property  after  sale  by  the  receiver, or  by  taking  back  the  surplus  of  assets  after 
liquidation  of  its  liabilities,  although  the  receivership  may  operate  to  suspend  tem- 
porarily its  ordinary  business  nor  does  it  prevent  a  resumption  of  business  under 
the  charter  after  the  object  of  the  suit  and  receivership  has  been  attained.^^  The 
appointment  of  a  receiver  for  an  insolvent  corporation  is  held  to  suspend  its 
rights  to  exercise  corporate  functions,^^  so  that  the  corporate  officers  are  without 
authority  to  intermeddle  with  the  corporate  property,^^  and  so  where  the  receiver 
of  a  corporation  succeeds  to  the  rights  of  the  corporation,  the  right  of  the  com- 
pany to  sue  is  held  to  be  suspended  while  the  receivership  exists,  and  can  be 
exercised  only  by  the  receiver.^^    On  the  other  hand,  the  appointment  of  a  receiver 


61  K  J.  L.  543,  40  Atl.  591,  holding  further 
that  an  injunction  which  merely  restrains 
certain  acts  short  of  the  exercise  of  its  cor- 
porate franchises  by  the  corporation  will  not 
have  such  effect.  See  also  Paterson  Second 
Nat.  Bank  v.  New  York  Silk  Mfg.  Co.,  11 
Fed.  532,  as  to  the  continuance  of  the  cor- 
porate entity  of  an  insolvent  corporation 
aftsr  the  appointment  of  a  receiver  of  the 
corporation  by  the  state  court  until  the  in- 
junction continues  four  months,  under  a 
statute  in  New  Jersey. 

Election  of  directors. —  In  Lehigh  Coal,  etc., 
Co.  u.  New  Jersey  Cent.  R.  Co.,  35  N.  J.  Eq. 
349,  it  was  held  that  the  court  might  order  an 
election  of  directors  by  the  stock-holders  of 
an  insolvent  corporation  which  had  been  in 
the  hands  of  the  court  for  some  years  and 
an  injunction  had  issued  restraining  the 
managers  from  exercising  the  franchise  of 
the  company. 

28.  State"  r.  Merchant,  37  Ohio  St.  251; 
Com.  V.  Overholt,  23  Pa.  Super.  Ct.  199.  See 
also  Farmers',  etc.,  Nat.  Bank  v.  Philadelphia, 
etc.,  R.  Co.,  7  Fed.  381,  holding  that  the 
receiver  of  a  corporation  did  not  put  the 
annual  meetings  and  election  of  directors 
under  the  control  of  the  receiver  or  of  the 
court. 

29.  People  r.  New  York  City  R.  Co.,  57 
Misc.  (N.  Y.)  114,  107  N.  Y.  Suppl.  247; 
Com.  V.  Overholt,  23  Pa.  Super.  Ct.  199,  in 
connection  with  right  of  a  corporation  to 
elect  officers.  See  Corporations,  10  Cyc. 
1294,  1297. 

A  mere  interlocutory  order  appointing  a 
receiver  with  power  to  continue  the  business 
does  not  dissolve  the  corporation  or  revoke 
or  annul  the  authority  of  its  agents  to  re- 
ceive its  funds  for  the  receiver.  Rice  v. 
Barnard,  127  Mass.  241,  as  to  authority  of 
an  agent  of  an  insurance  company  to  collect 
premiums  after  such  an  order  of  appoint- 
ment in  which  the  officers  and  agents  of  the 
company  were  enjoined  from  receiving  and 
disposing  of  its  property  except  to  deliver 
it  to  the  receiver. 

Calls  on  stock  see  Corporations,  10  Cyc. 
485  et  seq. 

30.  City  Water  Co.  v.  State,  88  Tex.  600, 
32  S.  W.  1033. 

31.  Heath  v.  Missouri,  etc.,  R.  Co.,  83 
Mo.   617;   Mann  v.   Pentz,  3  N.   Y.  415; 
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Parry  v.  American  Opera  Co.,  12  N.  Y.  Civ. 
Proc.  194.    See  also  supra,  II,  C,  1. 

32.  Thompson  i\  Greeley,  107  Mo.  577,  17 
S.  W.  962. 

33.  Linville  r.  Hadden,  88  Md.  594,  41 
Atl.  1097,  43  L.  R.  A.  222;  Combs  v.  Smith, 
78  Mo.  32  [distinguished  in  Decker  v.  Hard- 
ner,  124  N.  Y.  334,  26  N.  E.  814,  11  L.  R. 
A.  480,  supra,  note  26]  (in  arriving  at  the 
conclusion  that  the  court  might  permit  an 
action  to  be  brought  against  a  receiver  for 
a  cause  of  action  in  tort  arising  before  the 
appointment,  the  court  saying  that  the  re- 
ceiver was  the  representative  of  the  corpora- 
tion) ;  Lenoir  v.  Linville  Imp.  Co.,  126  N.  C. 
922,  36  S.  W.  185,  51  L.  R.  A.  146  (hold- 
ing  that  the  effect  of  the  appointment  sus- 
pends the  functions  of  the  officers  of  the 
corporation  without  a  restraining  order)  ; 
Brynjolfson  r.  Osthus,  12  N.  D.  42,  96  N.  W. 
26i. 

Reason. —  This  must  necessarily  be  so, 
otherwise  both  the  receiver  and  the  board 
of  directors  would  be  competent  to  exercise 
the  rights,  privileges,  and  franchises  of  the 
corporation,  and  endless  confusion  would  be 
the  result.  Linville  v.  Hadden,  88  Md.  594, 
41  Atl.  1097,  43  L.  R.  A.  222. 

34.  Crawfordsville  First  Nat.  Bank  v. 
Dovetail  Body,  etc.,  Co.,  143  Ind.  534,  42 
N.  E.  924;  Bethel  First  Nat.  Bank  v.  Na- 
tional Pahquioque  Bank,  14  Wall.  (U.  S.) 
383,  20  L.  ed.  840,  under  an  act  of  congress 
as  to  national  banks,  the  receiver  being  re- 
quired to  take  possession  of  the  books,  rec- 
ords, and  assets  of  every  description  of  the 
association,  and  from  that  moment  the  as- 
sociation is  forbidden  to  pay  out  any  of  its 
notes,  discount  any  notes  or  bills,  or  other- 
wise prosecute  the  business  of  banking. 

35.  Davis  r.  Talbot,  137  Ind.  235,  36 
N.  E.  1098;  Davis  v.  Ladoga  Creamery  Co., 
128  Ind.  222,  27  N.  E.  494  (where  the  action 
was  brought  by  the  receiver  in  the  name  of 
the  corporation,  as  to  which  see  infra,  VI, 
A,  3,  b,  (II)  ;  Kokomo  City  St.  R.  Co.  v, 
Pittsburgh,  etc.,  R.  Co.,  25  Ind.  App.  335, 
58  N.  E.  211;  Boston,  etc.,  Consol.  Copper, 
etc.,  Min.  Co.  v.  Montana  Ore  Purchasing  Co., 
24  Mont.  142,  60  Pac.  990  (under  a  statute 
placing  the  right  to  sue  in  the  receiver  which 
is  held  to  have  the  effect  of  taking  the  right 
out  of  the  corporation  for  the  time  being)  ; 
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of  a  corporation  not  having  the  effect  of  itself  to  dissolve  it,  it  is  held  that  the 
corporation  may  sue,^*^  and  where  a  temporary  receiver  is  appointed,  even  in  a 
proceeding  for  dissolution,  who  has  no  title  to  the  property,"  and  does  not  rep- 
resent the  corporation  except  for  the  purposes  of  preserving  the  property,  his 
appointment  does  not  affect  the  right  of  the  corporation  to  sue  for  injuries  to  its 
property.^**  And  when  the  functions  of  a  receiver  in  a  foreclosure  suit  have  ter- 
minated, the  corporation  may  sue  with  reference  to  the  property  involved  in 
the  foreclosure  suit.^^ 

D.  As  to  Right  and  Title  to  and  Possession  of  Property  —  l.  In 
General.  The  effect  of  the  appointment  of  a  receiver  is  to  remove  the  parties 
to  the  suit  from  the  possession  of  the  property,^^  notwithstanding  the  right  to 
the  propert}^  is  in  no  way  affected,*^  and  he  over  whose  property  a  receiver  has 


McMaster  i".  Drew.  70  N.  J.  Eq.  6,  62  Atl. 
559;  Phenix  Ins.  Co.  r.  Sclmltz,  80  Fed.  337, 
25  C.  C.  A.  453  Vaffirming  77  Fed.  375]. 

The  right  of  a  dissolved  corporation  should 
be  enforced  by  the  receiver.  Michel  v.  Betz, 
108  N.  Y.  App.'  Div.  241,  95  N.  Y.  Suppl.  844. 

Pending  actions  —  In  general. —  So  as  to 
actions  pending  when  the  receiver  is  ap- 
pointed, the  right  of  the  corporation  to  prose- 
cute is  suspended,  and  the  receiver  may  con- 
tinue or  dismiss  such  actions,  under  the  direc- 
tion of  the  court  appointing  him.  Kokomo 
City  St.  R.  Co.  r.  Pittsburgh,  etc.,  R.  Co.,  25 
Ind.  App.  335,  58  N.  E.  211. 

^tay  pending  hearing  in  appellate  court. — 
Boston,  etc.,  Consol.  Copper,  etc.,  Min.  Co. 
V.  Montana  Ore  Purchasing  Co.,  27  Mont.  431, 
71  Pac.  471,  holding  that  pending  a  staj- 
of  proceedings  on  order  appointing  a  receiver 
for  a  corporation  until  hearing  in  the  ap- 
pellate court,  the  corporation  may  sue  until 
the  receiver  has  taken  possession  and  after 
his  discharge  may  prosecute  the  action  to 
completion. 

Injunction  against  exercise  of  rights  and 
franchises. —  In  Milwaukee  Mut.  F.  Ins.  Co. 
V.  Sentinel  Co.,  81  Wis.  207,  51  N.  W.  440, 
15  L.  R.  A.  G27,  under  a  statute  permitting 
the  prosecution  of  actions  by  corporations  for 
a  certain  period  after  dissolution  subject  to 
the  power  of  any  court  of  competent  jurisdic- 
tion to  make  in  any  case  a  different  provision, 
it  was  held  that'the  appointment  of  a  re- 
ceiver was  such  a  "  different  provision  "  and 
the  prosecution  of  an  action  by  the  corpora- 
tion is  the  exercise  of  a  corporate  right, 
privilege,  or  franchise  within  the  prohibition 
of  an  injunction  in  these  terms  issued  upon 
the  adjudication  of  insolvency  and  the  ap- 
pointment of  a  receiver. 

Foreign  receiver  see  infra,  VIII,  A. 

36.  People  v.  Barnett,  91  111.  422. 

Pending  action.— A  suit  brought  by  a  cor- 
poration does  not  abate  by  the  subsequent 
appointment  of  a  receiver  for  the  corporation. 
People  V.  Barnett,  91  111.  422  (holding  that 
a  mandamus  proceeding  brought  by  the  cor- 
poration may  go  on  to  its  termination,  at 
least  as  long  as  the  receiver  makes  no  ob- 
jection, the  fruits  of  which,  when  realized, 
would  then  form  assets  of  the  company  to 
be  held  and  disposed  of  as  its  other  assets)  ; 
Phcenix  Warehousing  Co.  v.  Badger,  67  N.  Y. 
294  {affirming  6  Hun  293].   The  appointment 


of  a  receiver  in  supplementary  proceedings 
against  a  corporation  and  an  order  restrain- 
ing a  defendant  in  an  action  which  had  been 
brought  by  the  corporation  before  such  ap- 
pointment from  paying  the  debt  is  no  defense, 
as  plaintiff  was  entitled  to  recover  and  de- 
fendant could  take  the  order  of  the  court 
directing  the  payment  as  a  protection  against 
further  liability.  Glenville  Woolen  Co.  v. 
Ripley,  43  N.  Y.  206. 

37.  See  infra,  IV,  D,  2. 

38.  Mutual  Brewing  Co.  r.  New  York,  etc.. 
Ferry  Co.,  16  N.  Y.  App.  Div.  149,  45  y. 
Suppl.  101,  although  the  order  contained  the 
usual  injunction  provision  restraining  the 
corporation  from  interfering  with  its  prop- 
erty. 

When  corporation  is  dissolved  see  Corpo- 
rations, 10  Cyc.  1293,  1299,  1326. 

Effect  of  dissolution  see  Corporations,  10 
Cyc.  1310,  1327. 

39.  Northern  Illinois  Coal,  etc.,  Co.  v. 
Young,  12  Fed.  809,  11  Biss.  331,  holding 
that  an  original  bill  in  the  nature  of  a  bill 
of  review,  assailing  the  decree  in  a  fore- 
closure suit,  may  be  filed  by  the  corporation 
in  its  own  name. 

40.  In  supplementary  proceedings  see  Exe- 
cutions, 17  Cyc.  1462. 

41.  Keenev  v.  Home  Ins.  Co..  3  Thomps. 
&  C.  (N.  Y."^)  478  :  Com.  r.  Overholt,  23  Pa. 
Super.  Ct.  199;  Darling  v.  Wyoming  Coal, 
etc.,  Co.,  2  Kulp  (Pa.)  142;  Lewis  r.  German- 
town,  etc.,  R.  Co.,  16  Phila.  (Pa.)  608; 
Payne  v.  Baxter,  2  Tenn.  Ch.  517;  In  re 
Day,  34  Wis.  638,  holding  that  under  an 
order  of  appointment  of  one  as  "  receiver  of 
all  the  moneys,  assets,  and  property  of  the 
firm  of,"  etc.,  it  is  proper  for  the  receiver 
to  take  into  his  possession  all  the  property 
of  the  firm,  or  claimed  to  be  and  in  its 
possession  or  the  possession  of  its  agents. 

Qualification  of  rule. —  The  appointing  a 
receiver  is  not  in  every  case  a  turning  the 
party  out  of  possession.  Thus  where  an  in- 
fant is  entitled  there  can  be  no  color  to  say 
that  the  appointing  a  receiver  puts  the  in- 
fant out  of  possession,  there  being  no  ad- 
verse suit  involving  the  right  to  the  propertv. 
Sharp  r.  Carter,  3  P.  Wms.  375,  24  Eng.  Re- 
print 1108. 

Books  and  papers  see  infra,  IV,  D,  5,  b, 
note  32. 

42.  See  svpra,  IV,  A. 
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been  appointed  has  no  authority  thereafter  to  subject  it  to  any  legal  liability 
in  the  hands  of  the  receiver/^  or  to  deal  with  it  in  a  manner  which  operates  as  an 
interference  with  the  receiver's  possession. 

2.  Nature  of  Right  and  Possession  —  a.  In  General.  The  mere  order  appoint- 
ing a  receiver  of  property  does  not  transfer  the  ownership  of  or  legal  title  to  the 
property  over  which  he  is  appointed/^  without  statutory  provision  to  that 


43.  McKinnon- Young  Co.  v.  Stockton,  53 
Fla.  734,  44  So.  237 ;  Barnes  v.  Newcomb,  89 
N.  Y.  108;  Ford  v.  Gilbert,  44  Oreg.  259,  75 
Pac.  138. 

Where  one  became  a  general  creditor  of  an 
auctioneer  after  the  sale  of  the  former's 
goods  by  the  auctioneer,  by  reason  of  his 
having  consented  to  the  auctioneer's  deposit- 
ing moneys  arising  from  such  sale  in  his  own 
general  account  in  the  bank,  a  check  drawn  by 
the  auctioneer  in  favor  of  such  party  and  an 
assignment  of  an  amount  oii  deposit  equal  to 
the  amount  of  the  check  given,  after  the  ap- 
pointment of  a  receiver  of  the  effects  of  the 
auctioneer  who  had  become  insolvent,  con- 
ferred no  right  on  the  party  to  the  moneys  on 
deposit  and  no  right  of  action  against  the 
bank.  Levy  v,  Cavanagh,  2  Bosw.  (N.  Y.) 
100. 

44.  Thornton  v.  Washington  Sav.  Bank,  76 
Va.  432.    See  also  intra,  IV,  D,  5. 

Expiration  of  receivership. — A  receiver's 
right,  being  purely  for  the  purposes  of  the 
suit,  cannot  outlast  the  suit  nor  be  used  for 
any  purpose  not  justified  thereby.  Mont- 
gomery V.  Merrill,  18  Mich.  338.  See  also 
supra,  III,  K. 

45.  Illinois. —  Thomas  v.  Van  Meter,  164 
111.  304,  45  N.  E.  405;  Heffron  v.  Gage,  149 
111.  182,  36  N.  E.  569. 

Indiana. —  Polk  t;.  Johnson,  (App.  1906)  76 
N.  E.  634. 

Massachusetts. —  Harrison  v.  J.  J.  Warren 
Co.,  183  Mass.  123,  66  N.  E.  589. 

Michigan. —  Montgomery  v.  Merrill,  18 
Mich.  338. 

New  York. —  Stokes  v.  Hoffman  House, 
167  N.  Y.  554,  60  N.  E.  667,  53  L.  R.  A.  870; 
Keeney  v.  Home  Ins.  Co.,  71  N.  Y.  396,  27 
Am.  ilep.  60;  Felter  v.  Maddock,  11  Misc. 
297,  32  K.  Y-  Suppl.  292;  Devlin  v.  New 
York,  4  Misc.  106,  23  N.  Y.  Suppl.  888; 
Matthews  v.  Cooper,  21  N.  Y.  Suppl.  71 
(where  the  receiver  is  appointed  to  take 
charge  of  and  conduct  a  business  pending 
litigation  but  is  not  given  authority  by  the 
order  to  sell  property  except  in  the  ordinary 
course  of  such  business)  ;  Brooklyn  v. 
Jourdan,  7  Abb.  N.  Cas.  23  (which  cases  are 
as  to  receivers  pendente  lite,  or  common-law 
receivers) . 

Ohio. —  Cheney  v.  Maumee  Cycle  Co.,  64 
Ohio  St.  205,  60  N.  E.  207  (where  assignees 
and  receivers  are  distinguished,  the  case  in- 
volving the  rights  of  a  receiver  of  an  insolvent 
corporation)  ;  Monnett  v.  Columbus,  etc.,  R. 
Co.,  26  Ohio  Cir.  Ct.  469  (receiver  of  cor- 
poration) ;  Snyder  v.  Snyder,  1  Ohio  S.  &  C. 
PL  Dec.  340,  31  Cine.  L.  Bui.  256  (receiver 
in  suit  to  dissolve  partnership). 

Pennsylvania. —  Singerly  v.  Fox,  75  Pa,  St. 
112;   Yeager  v.   Wallace,   44  Pa.   St.  294; 
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Darling  v.  Wyoming  Coal,  etc.,  Co.,  2  Kulp 
142. 

Texas. —  Abbey  v.  International,  etc.,  R. 
Co.,  5  Tex.  Civ.  App.  261,  23  S.  W.  934. 

Vermont. —  Murtey  v.  Allen,  71  Vt.  377,  45 
Atl.  752,  76  Am.  St.  Rep.  779. 

Virginia. —  Boyle  v.  Townes,  9  Leigh  158, 
as  to  the  "  curator  and  receiver." 

United  States. —  Quincy,  etc.,  R.  Co.  v. 
Humphreys,  145  U.  S.  82,  12  S.  Ct.  787,  36 
L.  ed.  632;  Thompson  v.  Phenix  Ins.  Co.,  136 
U.  S.  287,  10  S.  Ct.  1019,  34  L.  ed.  408  (hold- 
ing that  strictly  the  title  to  the  property  in 
the  hands  of  a  receiver  is  in  those  for  whose 
benefit  he  holds,  so  that  where  a  policy  of 
insurance  runs  to  a  receiver  in  a  designated 
suit,  a  mere  change  of  receivers  does  not  in- 
volve a  change  in  title  or  possession)  ;  Union 
Bank  v.  Kansas  City  Bank,  136  U.  S.  223,  10 

5.  Ct.  1013,  34  L.  ed.  341;  Dayton  Hydraulic 
Co.  V.  Felsenthall,  116  Fed.  961,  54  C.  C.  A. 
537;  Coler  v.  Grainger  County,  74  Fed.  16, 
20  C.  C.  A.  267  (where  it  was  held  that  the 
naked  legal  title  to  a  subscription  for  stock  in 
a  corporation  did  not  pass  to  the  receiver,  it 
not  being  essential  to  the  proper  discharge 
of  his  duties,  although  he  was,  by  the  order 
appointing  him,  vested  with  the  power,  right, 
and  title  so  far  as  it  was  necessary  to  take 
possession  of  the  road,  to  operate  it  and  assert 
the  company's  title  to  property  in  the  hands 
of  others)  ;  Harland  v.  Bankers',  etc.,  Tel.  Co., 
32  Fed.  305 ;  Naumburg  v.  Hyatt,  24  Fed.  898. 

Canada. —  Campbell  v.  Lepau,  19  U.  C.  C.  P. 
31,  holding  that  in  the  case  of  leasehold 
property  it  is  not  as  owner  of  the  reversion 
that  the  receiver  exercises  the  right  of 
distress. 

See  42  Cent.  Dig.  tit  "Receivers,"  §  124. 
See  also  in  this  connection  infra,  IV,  F,  1  et 
seq. 

In  an  action  for  trespass  by  a  receiver  of 
a  telegraph  company  for  cutting  telegraph 
wires,  plaintiff's  damages  depend  upon  the 
extent  of  the  interruption  of  his  use  and  pos- 
session, he  being  not  the  owner  but  merely 
the  custodian  of  the  property,  and  evidence 
as  to  the  value  of  the  telegraph  system  not 
material  to  such  damage  is  improperly  ad- 
mitted. Farnsworth  v.  Western  Union  Tel. 
Co.,  3  Silv.  Sup.  (N".  Y.)  30,  6  K  Y.  Suppl. 
735. 

Insurable  interest  see  Thompson  v.  Phenix 
Ins.  Co.,  136  U.  S.  287,  10  S.  Ct.  1019,  34  L. 
ed.  408;  In  re  Hamilton,  102  Fed.  683,  re- 
ceiver in  bankruptcy.    See  also  infra,  IV,  F, 

6,  e,  (II),  (D),  (3)  et  seq. 

Title  in  court. —  In  Henning  v.  Raymond, 
35  Minn.  303,  29  N.  W.  132,  it  is  said  that 
while  a  common-law  receiver  is  not  the 
assignee  or  owner,  beneficially  at  least,  of 
the  property  intrusted  to  him,  it  is  an  in- 
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eifect/^  or  where  the  appointment  is  pursuant  to  the  general  powers  of  the  court 
and  the  usual  practice  in  chancery  as  distinguished  from  an  appointment  under 
statutory  provisions  conferring  special  powers  and  rights.''^  Such  a  receiver^ 
appointed  to  preserve  a  fund  or  property  'pendente  lite,  derives  his  autnority  from 
the  act  of  the  court  appointing  him;^^  the  utmost  effect  of  his  appointment  is 
to  put  the  property  from  that  time  into  his  custody  as  an  officer  of  the  court 
for  the  benefit  of  the  party  ultimately  proved  to  be  entitled.^^ 


complete  and  inaccurate  statement  of  his  re- 
lations to  the  property  to  say  that  he  is 
merely  its  custodian;  that  when  a  court  has 
taken  property  into  its  own  charge  and 
custody,  for  the  purpose  of  administration 
and  disposition,  in  accordance  with  the  rights 
of  the  parties  to  the  litigation,  the  title  of 
the  property  for  the  time  being,  and  for  the 
purposes  of  such  administration,  may,  in  a 
sense,  be  said  to  be  in  the  court. 

46.  Forker  v.  Brown,  10  Misc.  (N.  Y.) 
161,  30  N.  Y.  Suppl.  827  {citing  Decker  v. 
Gardner,  124  N,  y.  334,  26  N.  E.  814,  11  L. 
R.  A.  480,  which  distinguished  a  permanent 
receiver  of  a  corporation  under  the  statute 
from  a  receiver  pendente  lite,  as  to  which 
distinction  see  also  Herring  v.  New  York,  etc., 
R.  Co.,  105  N.  Y.  340,  12  N.  E.  763;  Mutual 
Brewing  Co.  v.  New  York,  etc.,  Ferry  Co.,  16 
N.  Y.  App.  Div.  149,  45  N.  Y.  Suppl.  101]. 
See  also  Daniel  t\  Wilson,  91  Ga.  238,  18  S.  E. 
134,  as  to  title  to  realty.  But  as  to  the  dis- 
tinction indicated  in  Decker  v.  Gardner, 
supra,  see  Nealis  v.  American  Tube,  etc.,  Co., 
150  N.  Y.  42,  44  N.  E.  944  [cited  with  ap- 
proval in  Matter  of  Warren  E.  Smith  Co.,  31 
N.  Y.  App.  Div.  39,  52  N.  Y.  Suppl.  877,  which 
involved  a  receivership  in  a  proceeding  for 
voluntary  dissolution],  which  was  a  tem- 
porary receivership  of  an  insolvent  corpora- 
tion in  a  sequestration  proceeding  under 
N.  Y.  Code  Civ.  Proc.  §  1788,  and  it  was 
held  that  under  that  provision  which  gives  a 
temporary  receiver  power  to  collect,  etc.,  and 
to  maintain  any  action  or  special  proceeding 
for  that  purpose,  the  receiver  for  the  purpose 
of  holding,  protecting,  etc.,  the  property  of 
the  company,  is  vested  with  title  and  repre- 
sents the  corporation  and  its  creditors  as 
fully  as  a  permanent  receiver. 

Actions  by  receivers  see  infra,  VI,  A,  3,  b, 
(II)  ;  VI,  B. 

47.  Harland  v.  Bankers',  etc..  Tel.  Co.,  32 
Fed.  305.  See  also  the  cases  cited  supra, 
note  45. 

Statutory  receiver  of  corporation. —  The 
rule,  however,  is  different  in  some  cases  where 
the  right  of  a  receiver  does  not  depend  merely 
upon  the  order  of  appointment  under  the  gen- 
eral power  of  the  court  but  under  statutory 
provisions  for  the  appointment  of  receivers 
of  insolvent  or  dissolved  corporations  which 
vests  in  the  receiver  appointed  to  distribute 
the  assets  of  the  corporation,  all  the  property 
thereof.  Standley  v.  Hendrie,  etc.,  Mfg.  Co., 
27  Colo.  331,  61  Pac.  600  (dissolution  stat- 
ute) ;  Colton  V.  Mayer,  90  Md.  711,  45  Atl. 
874,  78  Am.  St.  Rep.  456,  47  L.  R.  A.  617; 
Squire  v.  Princeton  Lighting  Co.,  (N.  J. 
1907)  68  Atl.  176  (showing  tl'iat  under  N.  J. 
Act  (1896),  pp.  298,  299,  §  68,  the  title  vests 


in  the  receiver,  and  that  the  statute  settles 
the  doubt  theretofore  existing  by  reason  of 
conflicting  decisions,  such  as  Minchin  v. 
Paterson  Second  Nat.  Bank,  36  N.  J.  Eq.  436 ; 
Middlesex  County  v.  New  Brunswick  State 
Bank,  29  N.  J.  Eq.  268  [affirmed  in  30  N.  J. 
Eq.  311]  ;  and  Corrigan  v.  Trenton  Delaware 
Falls  Co.,  7  N.  J.  Eq.  489,  which  maintained 
that  the  title  changed;  and  Kirkpatrick  v. 
Corning,  37  N.  J.  Eq.  54  [reversed,  however, 
in  38  N.  J.  Eq.  234]  ;  State  Bank  v.  Plainfield 
First  Nat.  Bank,  34  N.  J.  Eq.  450;  Willink 
V.  Morris  Canal,  etc.,  Co.,  4  N.  J.  Eq.  377, 
which  maintained  that  the  title  was  un- 
changed) ;  Atty.-Gen.  v.  Guardian  Mut.  L. 
Ins.  Co.,  77  N.  Y.  272  (upon  dissolution 
of  corporation  and  appointment  of  receiver)  ; 
Osgood  V.  Maguire,  61  N.  Y.  524;  Michel 
V.  Betz.  108  N.  Y.  App.  Div.  241,  95  N.  Y. 
Suppl.  844;  Matter  of  Hoagland,  36  Misc. 
(N.  Y.)  28,  72  N.  Y.  Suppl.  435;  Dickey 
V.  Bates,  13  Misc.  (N.  Y.)  489,  35  N.  Y. 
Suppl.  525;  Brynjolfson  v.  Osthus,  12  N.  D. 
42,  96  N.  W.  261;  American  Nat.  Bank  v. 
National  Ben.,  etc.,  Co.,  76  Fed.  420  (in- 
volving the  statute  of  Wisconsin  governing 
proceedings  by  the  attorney-general  for  the 
dissolution  of  the  corporation).  See  also 
Daniel  v.  Wilson,  91  Ga.  238,  17  S.  E.  134; 
Van  Wagoner  v,  Paterson  Gaslight  Co.,  23 
N.  J.  L.  283. 

Title  in  trust. —  The  legal  title  which  vests 
in  the  receiver  of  an  insolvent  corporation, 
in  a  creditors'  suit  to  administer  the  affairs 
of  the  corporation  for  their  benefit,  is  in 
trust,  not  for  the  court  but  for  those  having 
the  equitable  title  —  the  creditors.  Harrioan 
V.  Gilchrist,  121  Wis.  127,  99  N.  W.  909. 
The  receiver  takes  no  beneficial  title.  Knabe 
V.  Johnson,  107  Md.  616,  69  Atl.  420. 

A  receiver  on  final  decree  to  collect  an  es- 
tate and  satisfy  a  judgment  out  of  the  pro- 
ceeds in  his  hands  is  invested  with  the  title. 
Passavant  v.  Bowdoin,  60  Hun  (N.  Y.)  433, 
15  N.  Y.  Suppl.  8. 

48.  See  infra,  IV,  F,  1. 

49.  Havward  v.  Leeson,  176  Mass.  310,  57 
N.  E.  656^,  49  L.  R.  A.  725 ;  Joseph  v.  Nelson 
Co.,  63  N.  Y.  App.  Div.,  401,  71  N.  Y.  Suppl. 
913;  Brooklyn  v.  Jourdan,  7  Abb.  N.  Cas. 
(N.  Y.)  23  (as  to  title  of  corporation  to 
franchise  to  use  streets)  ;  Quincv,  etc.,  R. 
Co.  17.  Humphreys,  145  U.  S.  82.  12  S.  Ct. 
787,  36  L.  ed.  632 ;  Union  Bank  v.  Kansas  Citv 
Bank,  136  U.  S.  223,  10  S.  Ct.  1013,  34  L.  ed. 
34.    And  see  the  cases  cited  supra,  note  45. 

Receiver  to  receive  and  manage  income. — 
Where  receivers  and  managers  of  the  income 
and  business  of  a  company  were  appointed  at 
the  iuistance  of  mortgage  debenture  holders, 
but  without  any  direction  to  the  company  to 
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b.  Assignment  or  Other  Transfer. At  law,  an  ordinary  receiver,  or  one 
appointed  in  pursuance  of  the  general  power  of  the  court,  was  not  considered 
as  having  the  legal  title  so  as  to  authorize  him  to  institute  a  suit  in  his  own 
name  for  any  debt  or  demand  not  transferred  to  him,  or  to  the  possession  or 
control  of  which  he  was  entitled  under  the  order  of  the  court,^^  although  it  is 
otherwise  where  the  appointment  is  under  some  special  provision  of  statute,^^  as 
in  the  case  of  a  receiver  appointed  in  supplementary  proceedings,^*  or  in  pro- 
ceedings to  close  up  the  affairs  of  a  corporation  which  is  insolvent  or  has  been 
dissolved  or  has  forfeited  its  corporate  rights. In  equity,  however,  it  is  held 
that  an  order  for  a  receiver,  when  his  appointment  is  completed,  vests  in  him 
all  the  property  and  effects  subject  to  the  order  without  an  assignment,^®  although 
as  to  the  legal  title  to  real  estate  a  transfer  has  been  held  indispensable."  The 


give  up  possession  of  the  premises,  and  the 
receivers  entered  upon  the  premises  for  the 
purpose  of  managing  and  carrying  on  the 
business,  it  was  held  that  there  was  no  change 
of  occupation  Avithin  the  Poor  Rate  Assess- 
ment and  Collection  Act  of  1869,  which  pro- 
vided for  the  apportioning  of  the  poor  rate 
assessment  upon  change  of  occupation,  so  that 
the  receivers  did  not  occupy  the  premises  in 
such  way  as  to  make  them  responsible  for  the 
rates.  In  re  Marriage,  [1896]  2  Ch.  663,  60 
J.  P.  805,  65  L.  J.  Ch.  839,  75  L.  T.  Rep.  N.  S. 
169,  45  Wkly.  Rep.  42. 

Receiver  of  partnership  in  dissolution  pro- 
ceedings see  Partnership,  30  Cyc.  730. 

Supervision  of  court  see  infra,  TV,  F,  5. 

50.  Assignment  as  fraudulent  conveyance 
see  Attachment,  4  Cyc.  422  note  36. 

Jurisdiction  as  to  property  beyond  state 
see  supra,  III,  A,  5 ;  and  infra,  VIII,  A, 

Property  passing  by  assignment  see  infra, 
IV,  D,  3. 

Transfer  as  assignment  for  benefit  of  cred- 
itors see  Assignments  For  Benefit  of  Cred- 
itors, 4  Cyc.  128  note  25. 

51.  See  supra,  notes  45  et  seq. 

52.  See  infra,  VI,  A,  3,  b,  (ii). 

53.  Wilson  v.  Allen,  6  Barb.  (N.  Y.)  542, 
where  under  a  statute  giving  receivers  and 
committees  of  lunatics  and  habitual  drunk- 
ards, appointed  by  a  decree  of  the  court  of 
chancery,  the  right  to  sue  in  their  own  names 
for  any  debt,  etc.,  it  was  held  that  the  title  of 
the  receiver  was  complete. 

54.  See  Executions,  17  Cyc.  1462. 

55.  Middlesex  County  v.  New  Brunswick 
State  Bank,  29  N.  J.  Eq.  268  [affirmed  in  30 
N.  J.  Eq.  311],  (holding  that  on  the  appoint- 
ment of  a  receiver  for  an  insolvent  corpora- 
tion the  title  is  divested  out  of  the  corpora- 
tion by  force  of  law  and  vested  at  once  in  the 
receiver)  ;  Atty.-Gen.  v.  Atlantic  Mut.  L. 
Ins.  Co.,  100  N.  Y.  279,  3  N.  E.  193.  But  see 
Montgomery  v.  Merrill,  18  Mich.  338,  where  a 
judicial  declaration  of  forfeiture  was  neces- 
sary. 

56.  Wilson  v.  Allen,  6  Barb.  (N.  Y.)  542; 
Iddings  V.  Bruen,  4  Sandf.  Ch.  (N.  Y.)  417; 
Mann  v.  Pentz,  2  Sandf.  Ch.  (N.  Y.)  257 
[reversed  upon  the  merits  of  the  question  as 
to  the  particular  cause  of  action  in  the  re- 
ceiver in  3  N.  Y.  415]  (partnership  prop- 
erty) ;  Tillinghast  v.  Champlin,  4  R.  I.  173, 
67  Am.  Dec.  510  (equitable  title  to  partner- 
ship property  vests  without  assignment). 
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It  may  be  proper,  although  not  necessary, 
to  take  an  assignment.  Mann  V.  Pentz,  2 
Sandf.  Ch.  (N.  Y.)  257  [reversed  upon  the 
question  as  to  the  particular  cause  of  action 
in  the  receiver  in  3  N.  Y.  415],  where  it  is 
said  that  this  was  not  the  practice  in  Eng- 
land. 

57.  Barker  v.  Dayton,  28  Wis.  367;  King 
V.  Cutts,  24  Wis.  627  (where,  although  in- 
volving real  estate,  it  is  laid  down  in  general 
terms  that,  according  to  the  chancery  practice, 
a  receiver  appointed  in  pursuance  of  the  gen- 
eral power  of  the  court  in  that  regard  before 
assignment  or  transfer  to  him  by  the  person 
having  the  legal  title,  acquires  no  estate  or 
interest  in  the  property  and  it  is  held  that  an 
appointment  of  a  receiver  "  to  let  certain 
premises  and  collect  the  rents,  during  the 
pendency  of  an  action,"  conferred  no  interest 
in  the  premises  without  an  assignment)  ; 
Harland  v.  Bankers',  etc..  Tel.  Co.,  32  Fed. 
305.  See  also  Caldwell  v.  McWhorter,  84 
Ky.  130. 

The  authorities  are  not  entirely  in  accord 
or  consistent  with  each  other  upon  this  sub- 
ject. Thus  in  Russell  v.  Texas,  etc.,  R.  Co., 
68  Tex.  646,  5  S.  W.  686,  it  is  held  that  no 
formal  assignment  is  necessary  to  pass  the 
title  to  real  estate  sold  by  a  receiver  under 
an  order  of  court;  that  it  is  not  a  question 
whether  the  receiver  had  title  but  whether  the 
court  had  power  to  pass  the  title,  and  that  the 
assignment  is  a  matter  entirely  formal  as 
evidenced  by  the  fact  that  no  reassignment  is 
necessary  to  reinvest  the  assignor  with  title 
if  the  purposes  of  the  suit  are  accomplished 
without  sale.  In  NeAV  York  before  the  code, 
the  distinction  between  real"  and  personal 
property  as  indicated  in  the  text  was  recog- 
nized. Wilson  V.  Allen,  6  Barb.  (N.  Y.)  542; 
Mann  v.  Pentz,  2  Sandf.  Ch.  (K  Y.}  257 
[reversed  upon  the  merits  of  the  question  of 
the  particular  cause  of  action  in  the  receiver 
in  3  N.  Y.  415].  The  code  was  held  to  have 
changed  the  rule  as  to  real  estate  so  that 
thereafter,  upon  the  completion  of  the  ap- 
pointment of  a  receiver,  real  estate  vested  in 
him  without  any  assignment.  Porter  v.  Wil- 
liams, 9  N.  Y.  142,  59  Am.  Dec.  519.  And  see 
Wing  V.  Disse,  15  Hun  (K  Y.)  190;  Cooney 
V.  Cooney,  65  Barb.  (N.  Y.)  524;  Voorhees 
V.  Sevmour,  26  Barb.  (N.  Y.)  581,  as  opposed 
to  Scott  V.  Elmore,  10  Hun  (N.  Y.)  68,  and 
Moak  V.  Coates,  33  Barb.  (N.  Y.)  498,  which 
recognize  the  earlier  rule.   So  in  Cole  v.  Tyler, 
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court  may  require  an  assignment  to  a  receiver/^  or  order  a  transfer  to  him  of  real 
property  which  is  to  be  subjected  to  the  satisfaction  of  the  owner's  debts/^  and 
where,  from  the  pecuhar  nature  of  the  property  coming  to  the  hands  of  the 
receiver,  some  further  conveyance  than  the  usual  assignment  from  the  debtor 
to  the  receiver  is  necessary  to  vest  in  the  receiver  the  complete  legal  title  and 
enable  him  to  dispose  of  the  property  to  advantage,  and  to  protect  it  while  he 
holds  it,  the  court  ex  necessitate  must  have  the  power  to  compel  the  judgment 
debtor  to  execute  such  further  convey ance.^*^ 

e.  Possession  of  Court.  As  a  general  rule  it  may  be  stated  that  property  in 
the  possession  of  a  receiver  is  in  ciistodia  legis;  that  the  receiver's  possession  is 
the  possession  of  the  court  for  the  benefit  of  the  party  or  parties  ultimately 
entitled.'^ 


65  N.  Y.  73,  it  was  held  that  since  the  court 
had  authority  to  order  a  transfer  of  real  prop- 
erty to  its  receivers,  the  direction  that  the 
receiver  sell,  execute  deed,  etc.,  in  a  decree 
setting  aside  a  conveyance  as  fraudulent 
under  a  bill  by  judgment  creditors  for  that 
purpose,  if  erroneous,  could  be  rectified  only 
by  an  application  to  correct  the  judgment  and 
not  by  appeal  from  it,  the  matter  being  one  of 
detail  only.  In  Ellis  v.  Vernon  Ice,  etc.,  Co., 
86  Tex.  109,^  23  S.  W.  858,  it  is  held  that  no 
conveyance  is  necessary  in  order  to  vest  the 
receiver  with  control  over  real  estate,  so  that 
a  sale  by  a  sheriff  under  a  levy  made  after  the 
appointment  of  a  receiver  passes  no  title,  and 
in  this  respect  Chautauque  County  Bank  v. 
Eisley,  19  N.  Y.  369,  75  Am.  Dec.  347,  hold- 
ing that  such  an  execution  sale  under  a  judg- 
ment prior  to  the  suit  in  which  the  receiver 
was  appointed  was  valid  as  against  a  pur- 
chaser at  the  receiver's  sale,  is  distinguished 
in  that  the  receiver  is  held  to  have  taken 
only  such  title  as  was  conveyed  by  the  deed 
of  the  party  over  whose  property  he  was  ap- 
pointed, and  this  case  is  also  shown  to  be  in- 
consistent with  Walling  v.  Miller,  108  N.  Y. 
173,  15  N.  E.  65,  2  Am.  St.  Eep.  400,  which, 
while  involving  personalty,  yet  in  holding 
that  a  sale  by  the  sheriff  after  the  appoint- 
ment of  a  receiver  was  void  the  court  relied 
on  Wiswall  v.  Sampson,  14  How.  (U.  S.)  52, 
14  L.  ed.  322,  which  involved  the  same  ques- 
tion where  the  property  was  land.  See  also 
in  this  connection  as  to  the  effect  of  a  sale 
under  execution  after  the  appointment  of  a 
receiver,  infra,  IV,  D,  7,  e,  (ill),  (b). 

But  a  receiver  under  special  statutory 
provisions,  as  in  the  case  of  a  receiver  to 
wind  up  and  settle  the  affairs  of  an  insolvent 
corporation  or  in  supplementary  proceedings, 
and  the  like,  is  held  to  take  the  title  to  both 
the  real  and  personal  property  without  any 
formal  conveyance.  Attv.-Gen.  v.  Atlantic 
Mut.  L.  Ins.  Co.,  100  N.  Y.  279,  3  N.  E.  193, 
holding  that  under  a  statutory  provision  for 
the  appointment  of  a  receiver  of  a  corpora- 
tion, to  take  "  all  the  assets  and  credits,"  the 
word  "  assets  "  means  all  the  property,  real 
and  personal,  and  the  purpose  of  the  statute 
was  to  vest  the  title  in  the  receiver.  See 
also  Daniel  v.  Wilson,  91  Ga.  238.  18  S.  E. 
134. 

58.  Eenner  v.  Sanborn,  37  Barb.  (N.  Y.) 
610. 


Patents. —  It  has  been  held  that  the  title 
to  a  patent  can  vest  only  by  virtue  of  an  in- 
strument in  writing,  and  the  court  may  com- 
pel a  debtor  to  execute  an  assignment  of  the 
patent  to  a  receiver.  Clan  Ranold  v.  Wyckoff, 
41  N.  Y.  Super.  Ct.  527;  In  re  Keach,  14 
R.  1.  571. 

59.  Cole  V.  Tyler,  65  N.  Y.  73,  supra,  note 
57;  Chautauque  County  Bank  v.  Risley,  19 
N.  Y.  369,  75  Am.  Dec.  347. 

An  action  by  a  receiver  to  compel  a  con- 
veyance has  been  held  maintainable.  Barker 
V.  Dayton,  28  Wis.  367. 

Form  of  order  see  Iddings  v.  Bruen,  4 
Sandf.  Ch.  (N.  Y.)  417,  418. 

60.  Atkinson  v.  Foster,  27  111.  App.  63 
[affirmed  in  134  111.  472,  25  N.  E.  528], 
holding  that  the  court  may  order  a  defend- 
ant, over  whose  property  a  receiver  has  been 
appointed,  to  execu.te  a  power  of  attorney 
enabling  the  receiver  to  vote  stock  in  a  cor- 
poration. 

Form  of  order  see  Atkinson  v.  Foster,  27 
111.  App.  63,  65  [affirmed  in  134  111.  472,  25 
N.  E.  528]. 

61.  Arkansas. —  Walker  v.  Geo.  Taylor 
Commission  Co.,  56  Ark.  1,  18  S.  W.  1056, 
19  S.  W.  601. 

Delaware. —  Stockbridge  V.  Beckwith,  6  Del. 
Ch.  72,  33  Atl.  620. 

District  of  Columbia. —  Fields  v.  U.  S.,  27 
App.  Cas.  433  [certiorari  denied  in  205  U.  S. 
292,  27  S.  Ct.  543,  51  L.  ed.  807]. 

G^eor^ia.— Tindall  v.  Wescott,  113  Ga.  1114, 

39  S.  E.  450,  55  L.  R.  A.  225;  Charters  v. 
Candler,  94  Ga.  210,  21  S.  E.  518;  Wikle  v. 
Silva,  70  Ga.  717. 

Illinois.— l<ie\itt  v.  Woodburn,  190  111.  283, 
60  N.  E.  500;  People  v.  Weigley,  155  111.  491, 

40  N.  E.  300;  Coates  Cunninirham,  80  111. 
467;  Hooper  v.  Winston,  24  111^353. 

Indiana. —  Polk  r.  Johnson,  (App.  1906) 
76  N.  E.  634 ;  Hay  v.  IMcDaniel,  26  Ind.  App. 
683,  60  N.  E.  729. 

louya. —  Home  Savings,  etc..  Co.  r.  Pope 
County  Dist.  Ct.,  121  Iowa  1,  95  N.  W.  522; 
State  Cent.  Sav.  Bank  r.  Fanning  Ball-Bear- 
iiig  Cliain  Co..  118  Iowa  698,  92  N.  W.  712: 
IVlontreal  Bank  r.  Chicago,  etc.,  R.  Co.,  48 
Iowa  518. 

Kansas. —  State  r.  Hubbard.  58  Kan.  797, 
51  Pac.  290,  39  L.  R.  A.  860. 

Kentucky. —  Hazelriog  v.  Bronaugh.  78  Kv. 
62;  Johnson  r.  Gunter,  6  Bush  534:  Thomp- 
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3.  Particular  Property,  Rights,  and  Interest    —  a.  In  General.    Upon  the 

appointment  of  a  receiver  under  which  the  debtor's  property  passes,  a  valuable 
right  belonging  to  the  debtor  capable  of  transfer  and  assignment  is  property 
and  as  such  the  receiver  is  entitled  to  it,^^  and  equitable  interests  in  the  estate 
of  an  insolvent  debtor  vest  in  the  receiver  by  his  appointment  as  a  trust  fund 
for  the  equal  benefit  of  the  creditors  of  the  estate.^*    The  receiver  of  a  corpora- 


son  V.  Page,  76  S.  W.  128,  25  Ky.  L.  Eep. 
557. 

Louisiana. —  In  re  New  Iberia  Cotton  Mill 
Co.,  109  La.  875,  33  So.  903. 

Maine.— Morrill  v.  Noyes,  56  Me.  458,  96 
Am.  Dec.  486. 

Maryland. — ^  Gaither  v.  Stockbridge,  67  Md. 
222,  9  Atl.  632,  10  Atl.  309;  EUicott  v.  U.  S. 
Insurance  Co..  7  Gill  307 ;  In  re  Colvin,  3  Md. 
Ch.  278;  Williamson  v.  Wilson,  1  Bland  418. 

Massachusetts. —  Harrison  v.  J.  J.  Warren 
Co.,  183  Mass.  123,  69  N.  E.  589. 

Minnesota. — Ilenning  v.  Raymond,  35  Minn. 
303,  29  N.  W.  132. 

Mississippi. —  Mays  v.  Rose,  Freem.  703. 

Neiv  Mexico. —  Terry  v.  Martin,  7  N.  M.  54, 
32  Pac.  157. 

Neio  York. —  Fallon  v.  Egberts  Woolen  Mill 
Co.,  31  Misc.  523,  64  N.  Y.  Suppl.  466 
\affirmed  in  56  N.  Y.  App.  Div.  585,  67 
N.  Y.  Suppl.  347]  ;  Felter  v.  Maddock,  11 
Misc.  297.  32  Y.  Suppl.  292;  Devlin  v. 
New  York,  4  Misc.  106,  23  N.  Y.  Suppl.  888; 
Eddy  V.  Cooperative  Dress  Assoc.,  3  N.  Y. 
Civ.  Proc.  434;  Brooklyn  r.  Jourdan,  7  Abb. 
N.  Cas.  23 ;  Corey  v.  Lang,  12  Abb.  Pr.  N.  S. 
427;  Noe  v.  Gibson,  7  Paige  513. 

North  Carolina. —  Battle  v.  Davis,  66  N.  C. 
252. 

0/iio.— Snyder  v.  Snvder,  1  Ohio  S.  &  C. 
PI.  Dec.  340,  31  Cine.  "L.  Bui.  256. 

Oklahoma. —  Foster  v.  Field,  13  Okla.  230, 
74  Pac.  190. 

Oregon. —  Farmers'  L.  &  T.  Co.  v.  Oregon 
Pac.  R.  Co.,  31  Oreg.  237,  48  Pac.  706,  65 
Am.  St.  Rep.  822,  38  L.  R.  A.  424. 

Pennsylvania. —  Robinson  v.  Atlantic,  etc., 
R.  Co.,  66  Pa.  St.  160;  Yeager  v.  Wallace, 
44  Pa.  St.  294;  Darling  v.  Wyoming  Coal, 
etc.,  Co.,  2  Kulp  142. 

Tennessee. —  Weaver  v.  Duncan,  ( Cli.  App. 
1899)  56  S.  W.  39;  Pavne  v.  Baxter,  2  Tenn. 
Cli.  517. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Gay,  86  Tex. 
571,  26  S.  W.  599,  25  L.  R.  A.  52;  Russell 
V.  Texas,  etc.,  R.  Co.,  68  Tex.  646,  5  S.  W. 
686. 

Virginia. —  Thornton  V.  Washington  Sav. 
Bank,  76  Va.  432;  Beverley  v.  Brooke,  4 
Gratt.  187. 

Wisconsin. —  Neeves  v.  Boos,  86  Wis.  313, 
56  N.  W^  909. 

United  States.— Ex  p.  Tyler,  149  U.  S. 
164,  13  S.  Ct.  785,  37  L.  ed.  689;  Quincy, 
etc.,  R.  Co.  V.  Humphreys,  145  U.  S.  82,  12 
S.  Ct.  787,  36  L.  ed.  632;  Thompson  v. 
Phenix  Ins.  Co.,  136  U.  S.  287,  10  S.  Ct.  1019, 
34  L.  ed.  408  (where  it  is  said  that  in  a 
legal  sense  the  propertj^  is  not  in  the  pos- 
session of  the  receiver  but  is  in  the  posses- 
sion of  the  court  by  the  receiver  as  its 
officer)  ;  Wiswall  v.  Sampson,  14  How.  52, 
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14  L.  ed.  322;  Dayton  Hydraulic  Co.  v.  Fel- 
senthal,  116  Fed.'  961,  54  C.  C.  A.  537; 
New  York  Cent.  Trust  Co.  v.  Worcester  Cycle 
Mfg.  Co.,  110  Fed.  491  ;  Baltimore  Bldg.,  etc., 
Assoc.  V.  Alderson,  99  Fed.  489,  39  C.  C.  A. 
609;  Rothschild  v.  Hasbrouck,  65  Fed.  283; 
Naumburg  v.  Hyatt,  24  Fed.  898. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  124. 
See  also  infra,  IV,  E,  1. 

Sequestrator  distinguished. —  In  In  re 
Hoare,  [1892]  3  Ch.  04,  61  L.  J.  Ch.  541, 
67  L.  T.  Rep.  N.  S.  45,  41  Wkly.  Rep.  105, 
a  receiver  was  appointed  in'  an  action  for 
the  administration  of  the  estate  of  a  decedent 
who  had  mortgaged  shares  in  a  company  and 
the  company  issued  debenture  bonds  to  him 
for  dividends  on  the  shares  which  accrued  in 
the  mortgagor's  lifetime,  and  upon  holding 
that  the  mortgagee  was  not  entitled  to  such 
bonds  it  was  said  that  money  in  the  hands 
of  a  receiver  is  not  in  custodia  legis  in  the 
same  way  as  if  it  were  in  the  hands  of  a 
sequestrator;  that  the  true  rule  is  that  in 
each  case  the  nature  of  the  action  and  the 
object  of  the  appointment  of  the  receiver 
must  be  regarded. 

Successive  receivers. —  The  possession  of 
the  court  is  not  interrupted  by  the  appoint- 
ment of  a  receiver  of  an  insolvent  corpora- 
tion at  the  suit  of  the  attorney -general  after 
a  receiver  had  been  appointed  at  the  suit 
of  stock-holders  and  the  assets  are  transferred 
to  the  receiver  last  appointed.  Atty.-Gen.  v. 
Continental  L.  Ins.  Co.,  28  Hun  (N.  Y.)  360 
[affirmed  in  93  N.  Y.    630  without  opinion]. 

After  determination  of  rights  see  infra,  TV, 
E,  2,  c. 

After  sale  see  infra,  IV,  H,  12. 

62.  Description  in  order  see  supra,  111,  E, 
8,  b. 

In  supplementary  proceedings  see  *  Execu- 
tions, 17  Cyc.  1462. 

Property  fraudulently  conveyed  see  infra, 
VI,  B,  1,  c. 

Property  in  custodia  legis  see  supra,  II, 
B,  9. 

Property  out  of  jurisdiction  see  supra,  111, 
A,  5,  and  infra,  VIII,  A. 

Property  subject  to  receivership  see  supra, 
11,  B,  9. 

Rights  of  action  see  infra,  VI,  B. 

63.  Powell  V.  Waldron,  89  N.  Y.  328,  42 
Am.  Rep.  301,  involving  a  seat  in  the  New 
York  Cotton  Exchange. 

Non-assignable  rights  do  not  pass  to  a  re- 
ceiver. Milwaukee  Mut.  F,  Ins.  Co.  v.  Senti- 
nel Co.,  81  Wis.  207,  51  N.  W.  440,  15  L.  R. 
A.  627,  right  of  action  in  corporation  for 
mere  personal  tort,  as  libel. 

64.  In  re  Hamilton,  26  Oreg.  579,  38  Pac. 
1088;  Tillinghast  V.  Champlin,  4  R.  L  173, 
67  Am.  Dec.  510. 
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tion  is  entitled  to  the  possession  of  all  the  property  which  the  corporation  has 
at  the  time  of  the  appointment,^^  the  statute  relating  to  the  appointment  of  a 
receiver  of  an  insolvent  corporation  contemplating  nothing  less  than  the  admin- 
istration of  the  whole  of  its  property  subject  to  the  payment  of  its  debts/®  and, 
without  reference  here  to  his  right  to  sue  or  the  propriety  of  the  proceedings  to 
enforce  his  right,  ®^  he  is  "prima  facie  entitled  to  take  any  money  that  may  be  due 
to  the  corporation.®^  An  assignment  of  defendant's  personal  and  real  estate 
in  comphance  with  the  order  of  appointment  is  effectual  to  pass  the  assignor's 
lands  without  any  specific  description  thereof,®^  and  a  receiver  of  rents  and  profits 
to  whom  the  tenants  have  attorned  or  accounted  is  constructively  in  possession, 
being  placed  in  the  shoes  of  the  landlord. But  where  the  receiver  is  appointed 


65.  Maine. —  Baker  v.  Cooper,  57  Me.  388, 
real  as  well  as  personal  property. 

Noi^th  Dakota. —  Brynjolfson  r.  Ostlius,  12 
N.  D.  42,  96  N.  W.  261. 

Texas. —  Showalter  v.  Laredo  Imp.  Co.,  83 
Tex.  162,  18  S.  W.  491. 

Washington. — •  Kidder  v.  Beavers,  33  Wash. 
635,  74  Pac.  819. 

United  States. —  Horn  v.  Pere  Marquette  R. 
Co.,  151  Fed.  626,  declaring  the  right  of  a 
receiver  to  the  possession  of  money  of  a  cor- 
poration deposited  in  bank  by  the  agents  of 
a  corporation  after  a  receiver  therefor  had 
been  appointed,  although  the  banl<:  claimed  a 
lien  thereon. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  117 
et  seq. 

Liabilities  of  stock-holders  and  directors 
see  infra,  VI,  B,  2,  3. 

66.  Showalter  v.  Laredo  Imp.  Co.,  83  Tex. 
162,  18  S.  W.  491,  holding  that  the  order  of 
appointment  is  not  necessarily  limited  to 
such  property  as  may  be  mentioned  in  the 
petition.  To  the  same  effect  see  Montgomery 
V.  Enslen,  126  Ala.  654,  28  So.  626;  Cheney 
V.  Maumee  Cycle  Co.,  64  Ohio  St.  205,  60 
N.  E.  207,  holding  that  an  order  appointing 
a  receiver  for  all  the  property  and  assets  of 
the  company  includes  the  company's  real 
estate  not  specifically  mentioned  in  the  peti- 
tion, motion,  or  order. 

The  corporate  seal  is  embraced  in  an  order 
appointing  a  receiver  of  a  corporation  and 
providing  for  the  delivery  of  "  all  and  every 
part  of  the  properties,  interest,  effects,  mon- 
eys, receipts,  earnings,"  etc.  American  Constr. 
Co.  V.  Jacksonville,  etc.,  R.  Co.,  52  Fed. 
937. 

Funds  in  hands  of  trustee. —  While  the 
court  upon  tlie  dissolution  of  a  corporation 
may  decree  distribution  of  its  funds,  it  can- 
not take  away  from  a  trustee  funds  placed 
in  his  hands  for  a  specific  purpose  and  dis- 
tribute them  through  its  receiver  instead  of 
through  the  trustee,  whether  the  right  of 
the  trustee  is  founded  upon  contract  or  is 
created  by  statute  {In  re  Home  Provident 
Safety  Fund  Assoc.,  129  N.  Y.  288,  29  N.  E. 
323,  ^'^here  the  question  was  decided  with  re- 
spect to  the  right  of  the  court  to  take  out 
of  the  hands  of  a  trustee  sums  received  by 
a  life  insurance  association  on  certificates 
of  membership  and  paid  over  to  a  trust  com- 
pany as  a  safety  fund  for  the  security  of  the 
members  to  be  paid  out  by  the  trustee  in  a 
particular  manner  specified,  all  of  which  was 


under  the  contract  under  which  the  certifi- 
cates were  issued;  People  v.  Chapman,  64 
N.  Y.  557;  Ruggles  v.  Chapman,  1  Hun 
(N.  Y.)  324  [affirmed  in  59  N.  Y.  163],  in 
which  cases  it  is  held  that  the  court  had  no 
power  to  take  securities  from  the  statutory 
depositary  and  pass  them  over  to  its  receiver 
for  distribution  according  to  the  conditions 
of  the  trust,  among  the  creditors  of  an  in- 
solvent and  dissolved  corporation,  the  trust 
being  a  fund  paid  by  an  insurance  company 
under  the  insurance  laws  to  the  controller 
as  security  for  policy-holders  and  it  was  held 
that  the  fund  should  not  be  taken  from  the 
superintendent  of  the  insurance  department 
and  administered  through  the  receiver;  In  re 
Guardian  Mut.  L.  Ins.  Co.,  13  Hun  (N.  Y.) 
115  [affirmed  in  74  N.  Y.  617]);  especially 
in  the  absence  of  misconduct  on  the  part 
of  the  trustee  (Ruggles  v.  Chapman,  supra). 
See  also  Instjeance,  22  Cyc.  1407  text  and 
note  56. 

Property  not  in  possession  see  infra,  IV, 
D,  5,  h. 

67.  See  infra,  VI,  A,  B. 

68.  Glover  v.  Wells,  40  111.  App.  350  [af- 
firmed in  140  111.  102,  29  N.  E.  680]. 

69.  Chautauque  Countv  Bank  v.  Wliite,  6 
N.  Y.  236,  57  Am.  Dec.  442,  holding  that 
under  a  direction  of  the  court  requiring  a 
defendant  to  assign,  transfer  "  and  set  over, 
all  the  things  in  action,  equitable  interests, 
rents  and  real  estate,  which  were  in  his 
possession,"  etc.,  the  contention  that  the 
transfer  conveyed  to  the  receiver  just  interest 
enough  in  the  property  to  enable  him  to  pro- 
tect it  and  receive  the  rents  and  profits  was 
unsound  and  that  a  judgment  recovered  after 
the  conveyance  to  the  receiver  created  no 
lien  on  the  land. 

70.  Delozier  r.  Bird,  125  N.  C.  493,  34 
S.  E.  643.  See  also  Crow  v.  Wood,  13  Beav. 
271,  51  Eng.  Reprint  104  (where  in  dealing 
with  the  sufficiency  of  an  order  to  require 
delivery  it  was  said  that  the  appointment  of 
a  receiver  of  "  the  income  of  property  "  would 
not  put  the  receiver  in  possession  of  the 
realty,  although  it  would  be  otherwise  if  the 
receiver  was  ordered  to  receive  the  rents  of 
the  estate  out  of  which  they  were  issuing)  ; 
Albanv  City  Bank  r.  Schermerhorn.  9  Paige 
(N.  Y.)  372,  38  Am.  Dec.  551  (cited  in 
Thompson  Corp.  §  6,  928,  to  tlie  proposition 
that  where  tenants  have  attorned  to  a  re- 
ceiver of  rents  and  profits  or  have  accounted 
to  him  for  a  share  of  the  crops  belonging  to 
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only  for  the  purpose  of  completing  a  sale  of  land  already  negotiated  and  of  col- 
lecting the  purchase-money  under  the  direction  of  the  court,  the  land  being  in 
the  possession  of  those  who  applied  for  the  sale,  the  order  does  not  contemplate 
that  the  receiver  should  be  put  in  possession  and  a  refusal  to  deliver  possession 
to  him  is  not  an  interference  witk  his  rights. '^^  The  appointment  of  a  receiver, 
by  way  of  equitable  execution,  at  the  instance  of  a  judgment  creditor,  is  held 
to  operate  as  an  immediate  delivery  of  the  land  in  execution. '^^ 

b.  Property  Not  Involved.  Property  not  involved  in  the  suit,^^  as  property 
which  is  not  embraced  in  the  complainant's  mortgage,^*  nor  protected  from  the 
remedies  of  other  creditors  by  any  contract  or  legal  hens,  is  not  properly  in  the 
hands  of  the  receiver. '^^  He  has  no  right  to  property  which  does  not  belong  to 
those  over  whose  estate  he  was  appointed,'^  at  the  time  of  the  appointment,"  and 
if  the  receiver  assumes  to  take  property  of  one  not  a  party  to  the  record  under 
an  appointment  over  the  property  of  a  party  to  the  record  he  will  be  a  trespasser.''^ 


the  landlord,  a  subsequent  levy  of  execution 
thereon  wdll  be  in  contempt  as  a  disturbance 
of  the  constructive  possession  of  the  re- 
receiver)  . 

The  relation  of  landlord  and  tenant  is 
created  by  estoppel  as  between  a  tenant  and 
a  receiver  of  the  leasehold  property  under 
an  order  directing  the  tenant  to  attorn  to 
him  and  subsequent  attornment  by  the  tenant, 
but  such  relation  is  not  created  as  between 
the  tenant  and  the  person  ultimately  decided 
to  have  the  legal  title.  Evans  v.  Mathias, 
7  E.  &  B.  590,  3  Jur.  N.  S.  793,  26  L.  J. 
Q.  B.  309,  90  E.  C.  L.  590  Icited  in  Campbell 
V.  Lepan,  19  U.  C.  C.  P.  31]. 

Past  and  future  rents. — An  appointment 
giving  the  receiver  "  full  power  to  collect  the 
rents,  take  care  of  and  preserve  the  same," 
is  sufficient  authority  to  collect  the  rents  to 
become  due  after  as  well  as  those  which  were 
due  at  the  date  of  the  appointment.  Cox  v. 
Volkert,  86  Mo.  505. 

71.  Wardlaw  v.  Herrington,  125  Ga.  828, 
54  S.  E.  699. 

72.  Ex  p.  Evans,  13  Ch.  D.  252,  49  L.  J. 
Bankr.  7,  41  L.  T.  Rep.  N.  S.  565,  28  Wkly. 
Rep.  127. 

In  supplementary  proceedings  generally  see 
Executions,  17  Cyc.  1462. 

73.  Noyes  v.  Rich,  52  Me.  115. 

Rights  not  reached  by  creditors*  bills. — 

The  mere  right  of  action  of  a  judgment 
debtor  for  a  personal  tort,  as  for  assault  and 
battery,  slander,  etc.,  cannot  be  reached  in  a 
judgment  creditor's  suit  and  will  not  pass  to 
the  receiver  under  the  usual  assignment  in 
such  suit.  Hudson  v.  Plets,  11  Paige  (N.  Y. ) 
180. 

74.  See  supra,  II,  B,  9. 

Rents  already  paid  to  landlord  see  Moet- 
GAGES,  27  Cyc.  1630  note  55. 

75.  Wormser  r.  Merchants'  IsTat.  Bank,  49 
Ark.  117,  4  S.  W.  198;  Staples  v.  May,  87 
Cal.  178,  25  Pac.  346. 

If  he  is  not  appointed  until  after  judgment 
his  functions,  either  for  the  purpose  of  carry- 
ing the  judgment  into  effect,  or  for  the  pres- 
ervation of  the  property  described  in  the 
judgment  until  the  judgment  shall  be  exe- 
cuted, are  limited  to  the  property  described 
in  the  judgment.  Kreling  v.  Kreling,  118 
Cal.  421,  50  Pac.  549. 
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76.  Wheat  v.  State  Bank,  119  Cal.  4,  50 
Pac.  842,  51  Pac.  47  (holding  that  where  a 
receiver  was  appointed  to  collect  debts  due, 
and  to  take  possession  of  the  property  of, 
a  partnership  alleged  to  exist  between  two 
persons  he  could  not  recover  money  due  to  a 
partnership  existing  between  one  of  the  par- 
ties and  a  stranger)  ;  Wiener  v.  Sturgiss,  79 
Md.  271,  29  Atl.  613;  Wheaton  v.  Spooner, 
52  Minn.  417,  54  K  W.  372  (holding  that 
the  judgment  of  a  creditor  on  whose  suit  a 
receivership  is  founded  is  the  property  of 
such  judgment  creditor  and  does  not  pass  to 
the  receiver  by  his  appointment  and  that 
levying  upon  it  by  execution  in  no  way  inter- 
feres with  the  duties  of  the  receiver)  ;  Far- 
mers' etc.,  Nat.  Bank  v.  Scott,  19  Tex.  Civ. 
App.  22,  45  S.  W.  26.  See  also  supra,  III, 
C  2. 

'77.  Nealis  v.  Insley,  33  Misc.  (N.  Y.)  742, 
67  N.  Y.  Suppl.  235;  Gabert  v.  Olcott,  (Tex. 
Civ.  App.  1893)  22  S.  W.  286,  holding  that 
an  order  appointing  a  receiver  of  the  prop- 
erty of  a  railroad  company,  enumerating  the 
property,  "  and  all  other  rights  or  property 
whatsoever,"  applies  only  to  property  or 
rights  then  owned,  and  not  to  property  to  be 
thereafrer  acquired. 

Sequestration. —  The  same  rule  applies  to 
a  receiA'er  in  sequestration  proceedings  to  en- 
force the  payment  of  alimony.  Continental 
Trust  Co.  V.  Wetmore,  67  Hun  (N.  Y.)  9,  21 
N.  Y.  Suppl.  746,  holding  that  such  receiver 
of  the  personal  property  and  the  rents  and 
profits  of  real  estate  has  no  authority  over 
the  income  which  may  result  from  invest- 
ments held  in  trust,  because  such  income  does 
not  become  in  any  sense  the  personal  prop- 
erty of  the  beneficiary  until  it  has  accrued. 

So  a  receivership  in  supplementary  proceed- 
ings is  held  not  to  apply  to  property  subse- 
quently acquired  by  defendant  unless  such 
property  issued  out  of  property  the  posses- 
sion of  which  passed  to  the  receiver,  as  the 
rents  of  real  estate  of  which  a  receiver  has 
been  appointed.  Continental  Trust  Co.  v. 
Wetmore.  67  Hun  (N.  Y.)  9,  31  N.  Y.  Suppl. 
746  {citing  Dubois  f.  Cassidy,  75  N.  Y.  298]. 
And  see  "as  to  the  right  to  after-acquired 
property  in  supplementary  proceedings  Exe- 
cutions, 17  Cvc.  1466. 

78.  See  infra,  VI,  D,  1. 
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e.  Exempt  Property.  A  receiver  in  a  proceeding  to  subject  assets  to  the 
payment  of  debts  is  not  entitled  to  property  of  the  debtor  whic];i  is  reserved  to 
him  under  the  exemption  laws/^  unless  such  exemption  has  been  waived/*^  and 
the  order  appointing  a  receiver  should  be  read  as  not  directing  the  receiver  to 
take  charge  of  anything  which  is  properly  exempt.  The  law  relating  to  exemp- 
tions becomes  a  part  of  the  order  just  as  if  written  into  it.^^ 

d.  Interest  and  Title  of  Party  —  (i)  In  General.  A  receiver  can  acquire 
no  other,  greater,  or  better  interest  than  the  debtor  had  in  the  propert}^/^  and 
to  this  extent  the  receiver  has  been  held  to  stand  in  the  shoes  of  the  debtor;  and 


79.  Masterman  v.  Lumberman's  Nat.  Bank, 
61  Minn.  299,  63  N.  W.  723;  Cagger  v. 
Howard,  1  Barb.  Ch.   (N.  Y.)  368. 

So  a  suit  for  a  tort  in  taking  exempt  prop- 
erty, brought  by  defendant  in  a  judgment 
creditor's  suit,  does  not  appear  to  be  a  breach 
of  the  usual  injunction  in  such  suit.  Hudson 
V.  Plets,   11  Paige    (N.  Y.)  180. 

But  mere  exemption  from  particular  process 
is  not  sufficient.  Thus,  although  a  patent 
right,  being  incorporeal,  was  held  not  attach- 
able at  law,  it  was  held  to  pass  to  a  receiver 
under  a  statute  which  required  the  receiver 
of  an  insolvent  debtor  to  take  possession  of 
all  property  not  exempt  "  from  attachment 
by  law."  In  re  Keach,  14  R.  I.  571.  See 
also  Cagger  v.  Howard,  1  Barb.  Ch,  (N.  Y. ) 
368,  infra,  note  81, 

80.  Levy  v.  Rossel,  82  Miss.  527,  34  So. 
321 

81.  Levy  v.  Rossel,  82  Miss.  527,  34  So. 
321. 

Assignment. — ■  Cagger  v.  Howard,  1  Barb. 
Ch.  (N.  Y.)  368,  holding  that  even  if  the 
order  for  the  appointment  of  the  receiver, 
and  directing  defendant  to  assign  and  deliver 
over  his  property,  is  expressed  in  general 
terms,  and  contains  no  exception  of  exempt 
property,  the  master,  upon  ascertaining  the 
fact  that  defendant  is  entitled  to  the  benefit 
of  the  statutory  exemption,  should  insert 
the  proper  exception  in  the  assignment,  but 
that  defendant's  objection  that  the  assign- 
ment, as  settled  by  the  master,  should 
have  contained  an  exception  of  property 
which  was  not  liable  to  execution,  was  much 
too  broad;  as  that  exception  would  have  em- 
braced all  equitable  interests,  as  well  as 
choses  in  action  of  defendant. 

82.  Alabama. —  Southern  Granite  Co.  v. 
Wadsworth,  115  Ala.  570,  22  So.  157. 

Connecticut. —  In  re  New  Haven  Wire 
Co.'s  Cases,  57  Conn.  352,  18  Atl.  266,  5 
L.  R.  A.  300. 

Georgia. —  Crine  V.  Davis,  68  Ga.  138. 

Illinois. —  Shinkle  r.  Knoll,  99  111.  App. 
274;  Gillam  v.  Nussbaum,  95  111,  App. 
277, 

Michigan. —  Brownson  v.  Roy,  133  Mich. 
017,  95  N.  W.  710. 

Nebraska. —  Longfellow  V.  Barnard,  58 
Nebr.  612,  79  N.  W.  255,  76  Am.  St.  Rep. 
117. 

New  Jersey. —  Miller  v.  Savage,  60  N.  J. 
Eq.  204,  46  Atl.  632. 

New  York. —  Prentiss  v.  Nichols,  100  N.  Y, 
227,  3  N,  E.  81;  Nealis  v.  Insley,  33  Misc. 
742,  67  N.  Y.  Suppl.  235;  In  re  Bailey,  4 
N.  Y.  Civ.  Proc.  140,  as  to  right  of  attorney 


to  costs  recovered  in  an  action  against  a 
corporation  which  he  represented  therein,  the 
judgment  in  favor  of  the  corporation  being 
rendered  after  the  corporation  had  been  de- 
clared insolvent  and  a  receiver  appointed, 
holding  that  the  judgment  was  not  an  asset 
of  the  corporation.  See  also  Bowling  Green 
Sav.  Bank  v.  Todd,  64  Barb.  146  [affirrned 
in  52  N.  Y.  489],  as  to  right  of  attorney  to 
retain  money  upon  which  he  had  a  lien  as 
attorney. 

Oreqon. —  In  re  Hamilton,  26  Oreg.  579,  38 
Pac.  i088. 

Rhode  Island. —  Ryder  v.  Ryder,  19  R,  I. 
188,  32  Atl.  919. 

Washinqton. — Kidder  v.  Beavers,  33  Wash. 
635,  74  Pac.  819;  Woodward  v.  Winehill,  14 
Wash.  394.  44  Pac.  860;  State  v.  Chehalis 
County  Super.  Ct.,  8  Wash.  210,  35  Pac. 
1087,  25  L.  R.  A.  354,  under  an  order  of  ap- 
pointment for  the  property  generally  of  a 
corporation. 

United  -Sfa^es.— Philadelphia  Fourth  St. 
Bank  v.  Yardlev,  165  U.  S.  634,  17  S.  Ct. 
439,  41  L.  ed,  855;  Tilford  v.  Atlantic  Match 
Co.,  134  Fed.  924.- 

See  42  Cent.  Dig.  tit.  "Receivers."  §  124. 

However  broad  the  terms  of  an  assignment 
or  conveyance  may  be,  it  is  impossible  that 
it  should  transfer  to  the  receiver  property 
in  which  defendant  had  no  interest  whatever, 
at  the  time  of  the  execution  of  such  assign- 
ment. Fitch  I?.  Wetherbee,  110  111.  475; 
Cagger  v.  Howard,  1  Barb.  Ch.  (N.  Y.) 
368. 

Title  retained  by  seller. —  Where  property 
was  held  by  the  estate  over  which  a  receiA^er 
is  appointed  under  a  contract  reserving  the 
title  until  the  purchase-price  should  be  paid 
the  receiver  takes  the  property  in  the  same 
condition  and  subject  to  the  rights  of  the 
vendor,  and  when  such  sales  are  valid  as 
against  strangers  the  vendee  therein  cannot 
put  any  burdens  upon  the  property  to  the 
prejudice  of  the  vendor's  rights  and  title. 
Sales  V.  National  Water  Purifvin^  Co.,  16 
N.  Y.  Suppl.  555;  Tilford  v.  Atlantic  Match 
Co.,  134  Fed.  924.  But  as  to  such  a  conditional 
contract  of  sale  not  made  in  conformity  with 
the  statute  governing  such  sales,  if  a  receiver 
of  an  insolvent  corporation  comes  into  pos- 
session of  property  so  purchased  by  the  cor- 
poration, he  is  to  be  regarded  as  the  agent 
of  the  creditors  and  not  the  personal  repre- 
sentative of  the  corporation  within  the  pro- 
vision of  the  statute  that  such  sales  shall  be 
held  to  be  absolute  sales,  except  as  between 
the  vendor  and  the  vendee  or  their  "  persona! 
representatives."  and  the  property  is  to  be  re- 
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he  has  the  same  right  which  the  insolvent  would  have  had/^  and  can  set  up  no 
rights  against  claims  which  the  debtor  could  not  have  set  up.^^  He  can  take 
no  right  or  title  which  was  extinguished  before  his  appointment/^  and  where 


garded  as  the  absolute  property  of  the  cor- 
poration so  far  as  it  might  be  needed  for  the 
payment  of  debts.  In  re  Wilcox,  etc.,  Co., 
70  Conn.  220,  39  Atl.  163.  And  where  such 
propertj^  is  subject  to  levy  by  creditors  of  the 
vendee  in  the  conditional  sale,  the  receiver 
in  a  creditor's  suit  on  behalf  of  plaintiff  and 
all  other  creditors  of  the  vendee  takes  it  as 
against  the  conditional  sale  vendor.  Duplex 
Printing  Press  Co.  v.  Clipper  Pub.  Co.,  213 
Pa.  St.  207,  62  Atl.  841.  See  also  Hart  V. 
JBarney,  etc.,  Mfg.  Co.,  7  Fed.  543,  as  to  in- 
validity of  such  sale  as  against  purchasers 
without  notice  or  creditors,  unless  recorded. 
And  for  the  treatment  of  this  question  gen- 
erally see  Sales. 

Under  a  contract  which  receivers  cannot 
perform. —  In  Winchester  v,  Davis  Pyrites 
Co.,  67  Fed.  45,  14  C.  C.  A.  300  lajfir^ning 
64  Fed.  664],  it  was  held  that  a  contract 
under  which  ore  was  sold  to  be  burned  by  the 
purchaser  and  the  cinder  remaining  after  ex- 
traction of  the  sulphur  to  be  the  property 
of  the  seller  required  all  ore  to  be  burned 
and  no  part  of  it  could  be  disposed  of  other- 
wise and  that  where  the  purchasing  company 
failed  and  receivers  were  appointed  who  did 
nothing  to  and  could  not  burn  a  considerable 
part  of  the  ore  still  on  hand,  they  had  no 
right  to  sell  it  for  the  benefit  of  their  trust; 
and  that  in  equity  it  belonged  to  the  sellers 
and  should  be  returned  to  them. 

Rights  reserved  tinder  transfer  of  patent 
for  secret  process. —  Where  one  transferred 
patents  for  a  secret  process  for  making  elec- 
trodes, under  an  agreement  that  he  was  to 
retain  the  secret  and  conduct  the  manufac- 
ture for  the  transferee,  at  a  place  to  which 
no  one  else  should  be  admitted,  and  that  on 
failure  by  the  company  to  pay  royalties,  etc., 
all  chemicals,  machinery,  etc.,  used  in  such 
manufacture  should  revert  to  the  transferrer 
and  that  he  might  take  immediate  possession 
of  them,  it  was  held  that  the  transferrer  was 
entitled  to  the  possession  of  such  property 
as  against  the  receiver  of  the  transferee  com- 
pany pending  final  determination  of  his 
rights  and  should  be  allowed  a  reasonaMe 
time  in  which  to  remove  it.  Wilt  v.  Reed 
Electric  Co.,  187  Pa.  St.  424,  41  Atl. 
317. 

Consignment. —  WTiere  no  more  appears 
than  that  merchandise  was  shipped  to  be  sold 
on  commission,  the  goods  are  consigned  prop- 
erty, and  the  shipper  is  entitled  to  the  pos- 
session of  them  as  against  the  receiver  of  the 
consignee.  Williamson  v.  Prairie  Queen  Mill 
Co.,  Ill  111.  App.  373.  But  the  receiver  of 
the  property  of  a  debtor  is  entitled  to  the 
proceeds  of  goods  theretofore  consigned  by 
the  debtor  for  sale  on  commission,  as  against 
a  creditor  who  claims  such  proceeds  by  virtue 
of  garnishment  proceedings  had  against  the 
commission  merchant  after  the  receiver  was 
appointed.  Pope  v.  Ames,  20  Oreg.  199,  25 
Pac.  393. 
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Foreign  and  ancillary  receivers  see  infra, 
VIII. 

83.  Devendorf  v.  Beardsley,  23  Barb.  (N.  Y.) 
656. 

Chattel  mortgage  invalid  as  to  third  per- 
sons.—Weill   V.   Zacher,   92   111.  App.  296 

(holding  that  while  a  receiver,  representing 
the  insolvent,  could  not  reach  assets  which 
equitably  should  be  subjected  but  which  the 
insolvent  had  placed  beyond  the  reach  of 
creditors,  the  creditor  had  a  right  to  reach 
such  assets  by  proceedings  supplemental  to 
his  judgment;*  that  the  mere  intervening  of 
a  receiver  in  the  proceedings  to  subject  such 
assets  did  not  affect  that  right  and  that  a 
purchaser  at  a  receiver's  sale  of  property 
embraced  in  a  chattel  mortgage  which  was 
not  acknowledged  in  compliance  with  the  re- 
quirements of  the  statute,  and  was  therefore 
invalid  as  against  lona  fide  purchasers  and 
creditors  although  valid  as  between  the  mort- 
gagor and  the  mortgagee,  took  title  free  from 
such  encumbrance)  ;  Chicago  First  Nat.  Bank 
V.  Baker,  62  111.  App.  154  [affirmed  upon 
other  grounds  in  161  111.  281,  43  N.  E.  1074] 
(holding  that  a  chattel  mortgage  which  is 
void  because  not  properly  executed  was  void 
after  the  appointment  of  a  receiver  in  a 
creditor's  suit  as  against  claims  of  creditors 
of  the  receiver  in  the  management  of  the 
property) . 

84.  See  infra,  VI,  B,  1,  a. 

As  representing  all  parties  see  infra,  IV,  E. 
Contracts,  leases,  etc.  see  infra,  IV,  F,  6,  e. 
Defenses  see  infra,  VI,  C. 
Repudiation  of  invalid  transactions  see  in- 
fra, VI,  B,  1,  c. 

85.  Fitch  V.  Wetherbee,  110  111.  475;  Mor- 
rison V.  Savage,  56  Md.  142;  Mcllrath  v. 
Snure,  22  Minn.  391;  Prentiss  v.  Nichols,  100 
N.  Y.  227,  3  N.  E.  81;  Wilcox  v.  National 
Shoe,  etc.,  Bank,  67  N.  Y.  App.  Div.  466,  73 
N.  Y.  Suppl.  900;  Hyde  v.  Lynde,  4  N.  Y. 
387;  Ironwood  v.  Coffin,  39  Misc.  (N.  Y.) 
278,  79  N.  Y.  Suppl.  502. 

Property  held  under  fraudulent  or  invalid 
sale. — A  receiver  in  a  suit  on  behalf  of  cred- 
itors is  held  not  to  take  title,  and  therefore 
as  to  property  which  had  been  fraudulently 
conveyed,  he  has  at  most  only  a  right  to  some 
affirmative  action  to  have  the  conveyance  set 
aside.  Tapscott  v.  Lyon,  103  Cal.  297,  3? 
Pac.  225;  Thomas  v.  Van  Meter,  164  111.  304, 
45  N.  E.  405.  See  also  Stephens  v.  Meriden 
Britannia  Co.,  160  N.  Y.  178,  54  N.  E.  781, 
73  Am.  St.  Rep.  678  (as  to  receiver  in  sup- 
plementary proceedings)  ;  Prentiss  v.  Nichols, 
100  N.  Y.  227,  3  N.  E.  81.  And  if  the 
fraudulent  assignee  is  in  possession  of  the 
property  it  has  been  held  that  the  proper 
practice  is  to  have  the  receivership  extended 
to  him  so  that  an  order  might  be  obtained 
requiring  him  to  deliver  over  the  property  in 
controversy  to  the  receiver  in  a  creditors' 
suit.  Cassillar  v.  Simons,  8  Paige  (N.  Y.) 
273.    So,  to  cancel  a  certificate  of  sale  under 
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property  is  conveyed  or  assigned  to  him  by  the  party  under  the  court's  order, 
the  receiver  can  claim  only  such  rights  as  the  grantor  or  assignor  could  have 
enforced. 

(ii)  Equities,  Liens,  Etc.^''  The  general  rule  is  that  a  receiver  takes  the 
property  of  which  he  has  been  appointed  in  the  same  plight  and  condition  and 
subject  to  the  same  equities  and  liens  as  he  finds  it  in  the  hands  of  the  person 
or  corporation  out  of  whose  possession  it  is  taken. ®^    And  it  is  held  that  any 


execution  held  by  a  stranger  to  the  receiver- 
ship suit,  the  receiver  must  bring  an  inde- 
pendent action.  Cherry  v.  Western  Washing- 
ton Industrial  Exposition  Co.,  11  Wash.  586, 
40  Pac.  136.  See  also  mfra,  IV,  D,  5,  h, 
(II). 

86.  Republic  L.  Ins.  Co.  v.  Swigert,  135 
111.  150,  25  N.  E.  680,  12  L.  R.  A.  328; 
Brownson  v.  Roy,  133  Mich.  617,  95  N.  W. 
710,  holding  that  where  rents  are  assigned 
to  secure  the  payment  of  a  claim,  a  sub- 
sequent conveyance  of  the  premises,  under 
the  court's  order,  to  a  receiver  does  not 
destroy  the  right  created  by  the  assignment, 
so  as  to  entitle  the  receiver  to  the  rents,  as 
against  the  assignee. 

87.  Time  of  vesting  or  accrual  of  right  or 
title  see  infra,  IV,  D,  4. 

88.  California. —  Petaluma  Sav.  Bank  V. 
San  Francisco  Super.  Ct.,  Ill  Cal.  488,  44 
Pac.  177;  Von  Roun  v.  San  Francisco  Super. 
Ct..  58  Cal.  358;  Naglee  v.  Palmer,  7  Cal. 
543. 

Colorado. —  Hammond  v.  SoUiday,  8  Colo. 
610,  9  Pac.  781. 

Georgia.— mx  v.  Ellis,  118  Ga.  345,  45 
S.  E.  404,  98  Am.  St.  Rep.  Ill,  receivers  are 
not  purchasers  for  value.  Under  a  statute 
giving  a  new  remedy  by  injunction  and  re- 
ceivership in  a  suit  by  creditors  against  in- 
solvent traders,  preexisting  liens  are  not 
interfered  with.  Lang  r.  Macon  Constr.  Co., 
10]  Ga.  343,  28  S.  E.  860;  Blanchard  v. 
Vansyckle,  70  Ga.  278. 

Illinois. —  Link  Belt.  Mach.  v.  Hughes,  174 
HI.  155,  51  N.  E.  179;  Chicago  Title,  etc., 
Co.  V.  Smith,  158  111.  417,  41  N.  E.  1076; 
Gillam  v.  Nussbaum,  95  111.  App.  277 ; 
Peterson  v.  Lindskoog,  93  111.  App.  276. 

Indiana. —  American  Trust,  etc.,  Bank  V. 
McGettigan,  152  Ind.  582,  52  N.  E.  793, 
71  Am.  St.  Rep.  345;  Totten,  etc.,  Iron,  etc., 
Foundry  Co.  v.  Muncie  Nail  Co.,  148  Ind. 
372,  47'  N.  E.  703 ;  J.  W.  Dann  Mfg.  Co.  v. 
Parkhurst,  125  Ind.  317,  25  N.  E.  347; 
Favorite  v.  Deardorff,  84  Ind.  555;  Lorch  v. 
Aultman,  75  Ind.  162;  Kentucky  Southern 
Bank  v.  Ohio  Ins.  Co.,  22  Ind.  181;  Shopert 
V.  Indiana  Nat.  Bank,  41  Ind.  App.  474,  83 
N".  E,  515;  Hubbard  V.  Security  Trust  Co., 
38  Ind.  App.  156,  78  K  E.  79,  holding  that 
where  property  levied  on  is  returned  to  the 
execution  defendant  upon  his  giving  a  de- 
livery bond,  a  receiver  of  the  execution  de- 
fendant occupies  the  same  position  with  re- 
gard to  the  property  as  said  defendant  would 
have  occupied. 

lovm. —  Smith  r.  Sioux  City  Nursery,  etc., 
Co.,  109  Iowa  51,  79  N.  W.  457;  Cook  v.  Cole, 
55  Iowa  70,  7  N.  W.  419;  Snow  v.  Winslow, 
54  Iowa  200,  6  N.  W.  191. 
[13] 


Kansas. —  Reeves  v.  Pierce,  64  Kan.  502, 
67  Pac.  1108;  Cramer  v.  Her,  63  Kan.  579, 
66  Pac.  617;  Bates  v.  Wiggin,  37  Kan.  44, 
14  Pac.  44.2,  1  Am.  St.  Rep.  234. 

Massachusetts. —  Kittredge  v.  Osgood,  161 
Mass.  384,  37  N.  E.  369;  Colt  v.  Brown,  12 
Gray  233. 

Missouri. — -Rogers,  etc.,  Hardware  Co.  v. 
Cleveland  Bldg.  Co.,  132  Mo.  442,  34  S.  W. 
57,  53  Am.  St.  Rep.  494,  31  L.  R.  A.  335, 
(1895)  32  S.  W.  1. 

Nebraska. —  Arnold  v.  Weimer,  40  Nebr. 
216,  58  N.  W.  709;  Arnold  v.  Globe  Inv.  Co., 
40  Nebr.  225,  58  N.  W.  712. 

Neio  Jersey. —  New  Jersey  Southern  R.  Co. 
V.  Railroad  Com'rs,  41  N.  J.  L.  235  (holding 
that  the  receiver  of  an  insolvent  corporation 
takes  its  property  subject  to  all  the  duties 
and  obligations  which  rested  upon  the  corpo- 
ration with  respect  thereto  whether  imposed 
by  charter  or  general  laws)  ;  Van  Wagoner 
V.  Paterson  Gaslight  Co.,  23  N.  J.  L.  283; 
Kane  v.  Lodor,  56  N.  J.  Eq.  268,  38  Atl.  966; 
Bolles  h'.  Crescent  Drug,  etc.,  Co.,  53  N.  J. 
Eq.  614,  32  Atl.  1061. 

New  York. — ■  Commercial  Pub.  Co.  v.  Beck- 
with,  167  N.  Y.  329,  60  N.  E.  642  (receiver 
of  corporation  takes  subject  to  existing  liens 
and  obligations)  ;  In  re  Binghamton  Gen. 
Electric  Co.,  143  N.  Y.  261,  38  N.  E.  297; 
Matter  of  Muehlfeld,  etc.,  Piano  Co.,  12  N.  Y. 
App.  Div.  492,  42  N.  Y.  Suppl.  802,  26  N.  Y. 
Civ.  Proc.  90;  Dunlop  v.  Paterson  F.  Ins. 
Co.,  12  Hun  627  [affirmed  in  74  N.  Y.  145, 
30  Am.  Rep.  283] ;  Bowling  Green  Sav.  Bank 
V.  Todd,  64  Barb.  146  [affirmed  in  52  N.  Y. 
489];  Bell  v.  Shiblev,  33  Barb.  610;  Berliner 
v.  Piqua  Club  Assoc.,  32  Misc.  470,  66  N.  Y. 
Suppl.  791;  Matter  of  Pond,  21  Misc.  114, 
46  N.  Y.  Suppl.  999 ;  Matter  of  North  Amer- 
ican Gutta  Percha  Co.,  17  How.  Pr.  549. 

North  Carolina. — Battery  Park  Bank  v. 
Western  Carolina  Bank,  127  N.  C.  432,  37 
S.  E.  461;  Pelletier  v.  Greenville  Lumber  Co., 
123  N.  C.  596,  31  S.  E.  855,  68  Am.  St. 
Rep.  837. 

Ohio. —  Gates  v.  Merchants'  Banking,  etc., 
Co.,  22  Ohio  Cir  Ct.  724,  11  Ohio  Cir.  Dec. 
721. 

Rhode  Island.— B.Yder  V.  Ryder,  19  R.  L 
188,  32  Atl.  919. 

Texas. —  Fagan  v.  Boyle  lee  ]\Iach.  Co..  65 
Tex.  324;  Byrne  v.  Lake  Charles  First  Nat. 
Bank,  20  Tex.  Civ.  App.  194.  49  S.  W.  706. 

Vermont. —  Baldwin  r.  Spear,  79  Vt.  43,  64 
Atl.  235. 

Wisconsin. —  Ford  v.  Plankinton  Bank,  87 
Wis.  363,  58  N.  W.  766. 

United  Sifafcs.— Fourth  St.  Nat.  Bank  V. 
Yardley,  165  U.  S.  634,  17  S.  Ct.  439,  41 
L.  ed.  855;  Scott  r.  Armstrong.  146  U.  S. 

[IV,  D,  s/  d,  (II)] 


194    r34  Cye.] 


EKCEIYERS 


previous  equitable  assignment  of  property  will  be  enforced  in  a  court  of  equity 
against  the  receiver. 

(ill)  Set-Off  and  Counter-claim.^"^  While  the  cases  are  not  entirely 
harmonious  on  this  subject,  yet  upon  the  principle  last  stated/^  and  because 
the  receiver  can  acquire  no  greater  interest  than  the  debtor  had  in  the  estate/^ 


499,  13  S.  Ct.  148,  36  L.  ed.  1059;  Kneeland 
r.  American  L.  &  T.  Co.,  136  U.  S.  89,  10 
S.  Ct.  950,  34  L.  ed.  379;  Horn  v.  Pere  Mar- 
quette R.  Co.,  .151  Fed,  626;  Commonwealth 
Roofing  Co.  V.  North  American  Trust  Co.,  135 
Fed.  984,  68  C.  C.  A.  418;  New  York  Cent. 
Trust  Co.  Worcester  Cycle  Mfg.  Co.,  114 
Fed.  659 ;  Auten  v.  City  Electric  St.  R.  Co., 
104  Fed.  395;  Cohen  v.  Gold  Creek,  Nevada, 
Min.  Co.,  95  Fed.  580;  McRae  v.  Bowers 
Dredging  Co.,  86  Fed.  344;  Georgia  v.  At- 
lantic, etc.,  R.  Co.,  10  Fed.  Cas.  No.  5,351,  3 
Woods  434. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §§  124, 
138. 

Void  contract.— Where  one  made*  a  con- 
tract with  a  bank,  after  it  had  suspended 
payment,  to  purchase  real  estate  belonging 
to  it,  agreeing  to  pay  in  instalments  and  in 
the  bills  of  the  bank,  a  deed  being  executed 
by  the  corporation  and  deposited  in  the 
hands  of  a  third  person  to  be  delivered  on 
payment  of  the  bills,  it  was  held  that  such 
purchaser  could  not  tender  the  bills  and  re- 
quire a  deed  from  the  receiver  of  the  cor- 
poration. Suydam  v.  New-Brunswick  Bank, 
3  N.  J.  Eq.  276. 

Appropriation  by  bank  of  depositor's  bal- 
ance.—Lamb  i\  Morris,  118  Ind.  179,  20  N.  E. 
746,  4  L.  R.  A.  Ill,  holding  that  where  a 
depositor  of  a  bank  instructed  it  to  charge  to 
his  account  a  note  upon  which  he  was  surety 
and  which  was  payable  to  the  bank,  it  being 
agreed  that  the  bank  should  at  any  time 
thereafter  have  the  right  to  make  such  en- 
try, and  that  the  note  should  be  held  by  the 
bank,  to  be  collected  for  the  benefit  of  the 
depositor  and  the  account  of  the  depositor 
was  at  no  time  to  be  drawn  down  to  an 
amount  less  than  the  amount  of  the  note, 
such  agreement  gave  to  the  bank  a  right 
which  it  would  not  otherwise  have  had,  and 
that  the  depositor  became  the  owner  of  the 
note,  and  entitled  to  the  amount  collected  on 
it,  as  against  the  receiver  of  the  bank. 

Trust  fund, —  The  receiver  of  an  insolvent 
corporation  acquires  no  right  in  a  trust 
fund  held  by  the  corporation.  This  rule  was 
applied  to  money  of  a  ward  which  was 
placed  in  a  bank  without  right  and  mingled 
with  the  funds  of  the  bank  so  that  its  as- 
sets were  augmented  and  bettered  in  a 
tangible  M^ay,  and  when  a  receiver  subse- 
quently appointed  sold  the  assets  to  one  hav- 
ing knowledge  of  the  facts  the  purchaser  was 
held  as  a  trustee  of  the  fund.  Reeves  v. 
Pierce,  64  Kan.  502,  67  Pac.  1108. 

Disaffirmance  or  rescibsion  —  By  minor. — 
Where  a  minor  who  becomes  indebted  to  a 
corporation  properly  rescinds  the  transaction, 
the  receiver  takes  the  property  subject  to  the 
minor's  rights.  Seeley  v.  '  Seeley-Howe-Le 
Van  Co.,  128  Iowa  294,'  103  N.  W".  961. 
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Proceeds  of  a  fraudulent  sale  of  its  stock 
by  a  corporation  are  held  not  to  be  assets  of 
the  corporation  in  the  hands  of  its  receiver 
as  against  the  rescinding  purchaser;  that  as 
to  him  the  receiver  is  holding  property  which 
did  not  belong  to  the  corporation.  Merrill  v. 
Florida  Land,  etc.,  Co.,  60  Fed.  17,  8  C.  C.  A. 
444,  52  Fed.  77,  2  C.  C.  A.  629. 

Deposits  fraudulently  received  see  Banks 
AND  Banking,  5  Cyc.  564, 

Election  of  remedies. —  Where  a  bank, 
known  to  its  officers  to  be  insolvent,  accepted 
a  deposit,  the  action  of  the  depositor  in  in- 
cluding the  amount  of  such  deposit,  which 
went  into  the  hands  of  the  receiver  of  the 
bank,  in  his  claim,  did  not  amount  to  an 
election  of  remedy  or  create  an  equitable 
estoppel  which  precluded  him,  on  learning 
the  facts,  from  recovering  the  amount  of  such 
deposit  upon  tendering  back  the  dividends  re- 
ceived thereon.  Richardson  v.  Olivier,  105 
Fed.  277,  44  C.  C.  A.  468,  53  L.  R.  A.  113. 

In  foreclosure  proceedings  see  Mortgages, 
27  Cyc.  1630. 

Liens  or  priorities  subsequent  to  appoint- 
ment see  infra,  IV,  D,  7,  e,  (iii). 

Lien  transferred  to  proceeds  see  infra,  V, 
B,  1,  e,  (IV). 

Mechanics*  liens  see  Mechanics'  Liens, 
27  Cyc.  290. 

Parties  entitled  to  priority  see  infra,  V, 
B,  1,  a  et  seq. 

Property  of  insolvent  corporation  as  trust 
fund  see  Corporations,  10  Cyc.  1236  et  seq. 

Title  acquired  by  sale  see  infra,  IV,  H, 
12,  c. 

89.  Miller  v.  Savage,  60  N.  J.  Eq.  204,  46 
Atl.  632  [reversed,  however,  upon  the  appli- 
cation of  the  rule,  in  62  N.  J.  Eq.  746,  48 
Atl.  1004  (holding  that  a  mortgage  given 
by  an  insolvent  corporation  to  secure  general 
creditors  should  not  be  reformed'  after  it  has 
been  adjudged  insolvent  and  a  receiver  has 
been  appointed,  to  correct  a  mistake  of  the 
draughtsman  by  which  a  life-estate  instead 
of  the  fee  was  conveyed,  where  the  mort- 
gagees have  not  changed  their  attitude  on 
the  supposition  that  the  fee  was  conveyed)]  ; 
In  re  Le  Blanc,  75  N.  Y.  598  [affirmina  14 
Hun  8];  Fourth  St.  Nat.  Bank  v.  Yardley, 
165  U.  S.  634,  17  S.  Ct.  439,  41  L.  ed. 
855. 

Dividends  declared  on  corporate  stock  see 
Corporations,  10  Cyc.  546  text  and  notes 
16-20. 

90.  See,  generally,  Recoupment,  Set-Off, 
and  Counter-Claim. 

Effect  of  failure  to  file  claim  see  infra,  V, 
A,  2,  b,  text  and  note  64. 

Leave  to  sue  receiver  see  infra,  VI,  D,  2, 
a  ct  seq~ 

91.  See  supra,  IV,  D,  3,  d,  (ii). 

■92.  Hade   v.   McVajr,    31   Ohio   St.  231; 
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the  general  rule  may  be  said  to  be  that  the  appointment  of  a  receiver  does  not 
affect  a  right  of  set-off  then  existing;  choses  in  action  pass  to  him  subject  to 
the  equitable  right  of  set-off  then  existing/^  so  that  a  debtor  of  the  insolvent 


In  re  Hamilton,  26  Oreg.  579,  38  Pac.  1088. 
See  also  supra,  IV,  D,  3,  a. 

93.  State  v.  Brobston,  94  Ga.  95,  21  S.  E. 
146,  47  Am.  St.  Rep.  138;  Cook  v.  Cole, 
55  Iowa  70,  7  N.  W.  419;  Cox  v.  Volkert, 
86  Mo.  505;  Hade  v.  McVay,  31  Ohio  St. 
231,  upon  the  ground  that  the  receiver  of  a 
corporation  succeeds  only  to  the  rights  of  the 
corporation  at  the  time  it  goes  into  liquida- 
tion. 

94.  Georgia.— Nix  r.  Ellis,  118  Ga.  345,  45 
S.  E.  404,  98  Am.  St.  Rep.  Ill;  State  V. 
Brobston,  94  Ga.  95,  21  S.  E.  146,  47  Am. 
St.  Rep.  138,  right  of  depositor  to  set  off  his 
claim  against  his  debt  to  bank  on  note. 

loioa.—  Qook  V.  Cole,  55  Iowa  70,  7  N.  W. 
419,  set-off  of  claim  for  legal  services  ren- 
dered a  corporation  pending  a  suit  for  the 
appointment  of  a  receiver  against  an  account 
for  goods  purchased  from  the  corporation  be- 
fore the  appointment. 

Maine. —  See  American  Bank  v.  Wall,  56 
Me.  167,  as  to  set-off  by  indorser  of  note  held 
by  bank,  of  bills  of  the  bank  held  by  the  in- 
dorser when  the  bank  failed  and  passed  into 
the  hands  of  the  receiver. 

Massachusetts. —  Colt  v.  Brovv'n,  12  Gray 
233. 

Neic  Jersey. — ^Van  Wagoner  v.  Paterson, 
Gaslight  Co.,  23  N.  J.  L.  283,  holding  that 
as  between  the  receiver  of  an  insolvent  cor- 
poration and  a  debtor  thereof,  in  an  action 
by  the  receiver,  a  set-off  at  law  is  not  au- 
thorized because  the  claims  are  not  mutual, 
but  by  analogy  to  the  rules  applied  in  bank- 
ruptcy such  debtor  is  equitably  entitled  to  set 
off  such  claims  as  he  had  against  the  corpora- 
tion at  the  time  the  receiver  was  appointed; 
and  that  under  the  statute  in  that  state  to 
prevent  frauds  by  incorporated  companies 
which  provides  that  the  receiver  shall  have 
the  right  in  ease  of  mutual  dealings  between 
the  said  corporation  and  any  other  person  or 
persons  to  allow  just  set-offs  in  favor  of 
such  persons,  in  all  cases  in  which  it  shall 
appear  to  the  said  receiver  or  receivers  that 
the  same  ought  to  be  allowed  according  to 
law  or  equity,  the  rem.edy  is  available  at 
law. 

Neto  York. —  Hughitt  v.  Hayes,  136  N.  Y. 
163,  32  N.  E.  706;  In  re  Van  Allen,  37  Barb. 
225  (holding  that  the  principle  that  parties 
must  stand  or  fall  by  the  condition  of  things 
in  existence  at  the  time  of  the  appointment 
of  the  receiver  does  not  prevent  the  applica- 
tion of  the  doctrine  of  set-off,  where  the 
credit  equitably  and  in  reality  belongs  to  the 
same  persons  from  whom  the  debt  is  owing, 
or  where  it  is  established,  or  is  obvious,  from 
tlie  dealings  of  the  parties,  that  their  con- 
tract or  intention  was  to  apply  the  one  in 
extinguisliment  of  the  other)  ;  Berry  v.  Brett, 
6  Bosw.  627  [distinguishing  Lawrence  v.  Nel- 
son, 21  N.  Y.  158,  infra,  note  97]  ;  Matter 
of  Croton  Ins.  Co.,  3  Barb.  Cli.  642;  Holbrook 
V.  American  F.  Ins.  Co.,  6  Paige  220  (as  to 


equitable  adjustment  of  cross  claims  in  the 
case  of  a  receivership  of  an  insolvent  corpora- 
tion under  the  statutes)  ;  Matter  of  Middle 
Dist.  Bank,  1  Paige  585,  19  Am.  Dec.  452; 
Miller  v.  Franklin  Bank,  1  Paige  444.  But 
see  Haxton  v.  Bishop,  3  Wend.  13. 

North  Carolina. —  Davis  v.  Industrial  Mfg. 
Co.,  114  N.  C.  321,  19  S.  E.  371,  23  L.  R.  A. 
322,  holding  that  since  the  code  authorizes 
the  receiver  of  an  insolvent  corporation  to 
sue  for  debts  due  it,  either  in  his  own  or  its 
name,  his  complaint  in  his  own  name  is  sub- 
ject to  all  legal  or  equitable  counter-claims 
against  the  corporation. 

Ohio. —  Armstrong  r.  Warner,  49  Ohio  St» 
376,  31  N.  E.  877,  17  L.  R.  A.  466;  Hade  r. 
McVay,  31  Ohio  St.  231  (right  to  plead  a 
set-off  in  action  by  receiver,  under  a  general 
statute  providing  that  "  when  cross-dem.ands 
have  existed  between  persons  under  such  cir- 
cumstances, that  if  one  had  brought  an  action 
against  the  other  a  counterclaim  or  set-off 
could  have  been  set  up,  neither  can  be  de- 
prived of  the  benefit  thereof  by  the  assign- 
ment or  death  of  the  other,  but  the  two  de- 
mands must  be  deemed  co^npensated  so  far  as 
they  equal  each  other")  ;  Armstrong  v.  LaAV^ 
11  Ohio  Dec.  (Reprint)  461,  27  Cine.  L.  BuL 
100. 

Oreqon. —  In  re  Hamilton,  26  Oreg.  579,  38 
Pac.  i088. 

Rhode  Island. —  Clarke  v.  Hawkins,  5  R.  I. 
219,  following  the  rule  as  to  set-off  against 
insolvent  estates  applied  under  the  bankrupt 
systems  of  England  and  the  United  States ; 
that  is,  without  regard  to  any  special  con- 
nection between  the  claims  sought  to  be  set 
off,  to  sink  the  sum  due  to  the  insolvent  by 
the  amount  of  the  sum  actually  due  from  him 
to  his  debtor. 

United  States. —  Scott  v.  Armstrong,  146 
U.  S.  499,  13  S.  Ct.  148,  36  L.  ed.  1059. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  136. 

But  see  Eastern  Bank  v.  Capron,  22  Conn. 
639. 

Equitable  appropriation  of  depositor's  bal- 
ance.—  In  Chase  r.  Petroleum  Bank,  66  Pa. 
St.  169  [approved  in  Lamb  v.  Morris.  118 
Ind.  179,  20  N.  E.  746,  4  L.  R.  A.  Ill],  a 
depositor,  having  a  balance  to  his  credit  in 
his  bank,  procured  the  bank  to  pay  a  debt 
for  him  upon  his  agreement  that  the  balance 
should  be  applied  in  payment ;  the  bank  paid 
the  debt,  and  the  depositor  gave  his  note  for 
the  amount  to  the  bank,  and  before  the  bal- 
ance was  actually  applied  and  the  account 
adjusted,  the  bank  failcnl.  hokling  the  de- 
positor's note,  which,  with  the  other  assets 
of  the  bank,  was  taken  possession  of  by  a 
receiver,  and  in  an  action  by  the  receiver  to 
collect  the  note  it  wns  lield  that  the  agree- 
ment effected  an  equitable  appropriation  of 
the  balance  of  the  deposit  account  to  tlie  pay- 
ment of  the  note.  See  also  Scott  r.  Arm- 
strong, MO  U.  S.  499,  13  S.  Ct.  14S.  36  L.  ed. 
1059. 
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who  has  such  right  is  not  bound  to  pay  what  he  owes  and  take  his  chances  with 
the  other  creditors,  but  is  bound  to  pay  only  the  balance. But  the  right  of 
set-off  in  such  cases  exists  only  to  the  extent  of  the  concurrence  of  the  two  claims. 
No  lien  can  be  obtained  against  the  receiver  for  any  excess  due  defendant/^  and 
to  entitle  a  debtor  of  an  insolvent  corporation  to  offset  his  claim  against  the 
receiver  in  a  case  not  provided  for  by  the  statute,  his  natural  equity  to  have  one 


Allowance    by   receiver   under    statute. — ■ 

State  Bank  v.  ISTew  Brunswick  Bank,  3  N.  J. 
Eq.  266,  holding  that  under  Act  Feb.  16,  1829, 
"  to  prevent  frauds  by  incorporated  com- 
panies," which  act  did  not  confine  itself  to 
legal  set-offs  but  referred  to  just  set-offs  and 
expressly  directed  the  receivers  to  allow  them 
when  they  ought  to  be  allowed  according  to 
equity,  the  receivers  had  equitable  powers  and 
that  a  claim  which  cannot  be  allowed  as  a 
set-off  under  the  statute  to  enable  mutual 
dealers  to  discount  may  be  allowed  as  a  set- 
off by  receivers  appointed  under  the  act.  See 
also  Van  Wagoner  v.  Paterson  Gaslight  Co., 
23  N.  J.  L.  283  (as  to  allowance  of  set-off  in 
action  at  law,  under  sUch  statute)  ;  In  re 
Van  Allen,  37  Barb.  (N.  Y.)  225  (where  it 
is  said  that  where,  the  debt  is  unliquidated 
and  incapable  of  liquidation  without  the  aid 
of  a  jury  or  of  extrinsic  evidence,  the  right 
of  set-oft'  is  not  absolute,  but  in  equity  must 
depend  upon  the  circumstances  of  the  case; 
that  it  does  not  come  within  the  statute  of 
set-off,  but  at  the  same  time  the  receiver 
would  not  be  justified  in  interposing  any  un- 
conscionable obstacles  to  the  liquidation  of 
the  demand,  or  with  unreasonable  haste  to 
press  the  collection  of  the  claim  due  to  the 
corporation  with  a  view  of  excluding  the  set- 
off). 

There  must  be  mutual  debts  and  credits, 

and  although  the  debt  to  the  insolvent  may 
not  be  due,  the  creditor  may  waive  the  credit 
and  a  court  of  equity  will  then  apply  it  upon 
the  debt  from  the  insolvent,  if  that  has  ma- 
tured, Hughitt  V.  Hayes,  136  N,  Y,  163,  32 
N.  E.  706.  To  the  same  effect  see  Berry  v. 
Brett,  6  Bosw.  (N.  Y.)  627  [distingtiisMng 
Lawrence  v.  Nelson,  21  N.  Y^,  158,  infra,  note 
97]  ;  Scott  V.  Armstrong,  148  U.  S.  499,  13 
S.  Ct.  148,  36  L.  ed.  1059  (equitable  but  not 
legal  right  of  set-off).  See  also  Davis  v. 
Industrial  Mfg.  Co.,  114  N,  C,  321,  19  S.  E, 
371,  23  L.  R.  A.  322. 

Allowance  in  equity  of  claims  not  due  for 
want  of  demand. —  It  has  been  held  that  in 
the  eye  of  a  court  of  equity  claims  will  be 
regarded  as  due,  notwithstanding  the  absence 
of  a  technical  demand,  when  equitable  con- 
siderations require  that  they  shall  be  applied 
each  to  the  other,  Hughitt  v.  Hayes,  136 
K,  Y,  163,  32  N.  E.  706. 

Claims  accruing  during  receivership  or 
after  insolvency.— Where  a  claim  accrues 
pending  a  receivership  and  the  appointment 
of  a  receiver  amounts  to  an  equitable  execu- 
tion upon  all  the  property  and  choses  of  a 
debtor  and  the  assumption  of  them  by  the 
court  for  distribution  among  creditors  upon 
equitable  principles,  it  is  held  that  such  claim 
cannot  be  set  off  against  a  debt  due  to  the 
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original  debtor  as  that  would  give  the  cred- 
itor preference  over  other  creditors  to  which 
he  is  not  entitled.  Wheeler  Bridge,  etc.,  R. 
Co.  V.  Cochran,  68  Fed.  141,  15  C,  C.  A,  321, 
See  also  U,  S.  Trust  Co.  v.  Harris,  2  Bosw. 
(N,  Y.)  75.  So  in  Balch  v.  Wilson,  25  Minn. 
299,  33  Am.  Eep.  467,  in  an  action  by  a  re- 
ceiver of  a  national  bank  on  a  note  due  the 
bank  from  two  jointly  at  the  time  of  the  as- 
signment, it  was  held  that  notes  made  by  the 
bank  and  others  and  which  were  not  due  and 
were  owned  by  one  of  the  defendants  only  at 
the  time  of  the  appointment,  could  not  be  set 
off  against  the  receiver's  claim,  since  the 
failure  of  defendants  to  pay  the  note  when 
due  ought  not  to  place  them  in  a  better  posi- 
tion than  they  would  have  occupied  had  they 
paid  the  note  at  maturity,  in  which  event 
the  proceeds  would  have  passed  into  the 
hands  of  the  receiver  subject  to  ratable  dis- 
tribution. In  Lees  v.  Hayden,  78  Hun 
(N.  Y.)  370,  29  N.  Y.  Suppl.  179,  it  was 
held  that  where  an  assignment  for  the  bene- 
fit of  creditors  was  set  aside  at  the  suit  of 
a  creditor  as  fraudulent  and  a  receiver  was 
appointed,  one  who  had  given  a,  note  payable 
on  demand  to  the  assignee  for  goods  pur- 
chased from  the  assignor  could  not  set  off  a 
draft  on  the  as-signor  which  he  owed  but 
which  was  not  due  when  the  assignment  was 
made,  although  it  matured  before  the  as- 
signment was  set  aside.  In  Clark  v.  Brock- 
way,  1  Abb.  Dec.  (N.  Y.)  351,  1  Keyes  9, 
where  the  debtor  gave  a  note  to  the  assignee 
of  the  insolvent  and  thereafter  and  subse- 
quently to  the  commencement  of  an  action  to 
set  aside  the  assignment  at  the  suit  of  an- 
other creditor,  acquired  a  note  made  by  the 
insolvent  and  recovered  a  judgment  thereon 
against  the  receiver,  it  was  held  that  the  judg- 
ment merely  determined  the  validity  of  the 
claim,  and  could  not  be  set  off  in  an  action  by 
the  receiver  against  the  holder  of  the  note.  But 
under  a  statute  in  North  Carolina  a  receiver 
of  an  insolvent  corporation  being  authorized 
to  sue  for  debts  due  it  either  in  his  own  name 
or  in  the  name  of  the  corporation,  it  was 
held  that  creditors  of  the  corporation  are 
those  to  whom  it  was  indebted  at  the  date  of 
the  appointment  of  the  receiver  whether  the 
debts  were  then  due  or  not.  Davis  v.  Indus- 
trial Mfg.  Co.,  114  N.  C.  321,  19  S.  E.  371, 
23  L.  K.  A.  322. 

95.  See  the  cases  cited  supra,  note  94.  See 
also  Bankruptcy,  5  Cvc.  379;  Banks  and 
Banking,  5  Cyc.  569,  603,  612;  Insolvency, 
22  Cyc.  1284,  1316,  text  and  note  1;  Insur- 
ance, 22  Cyc.  1409,  1425;  and,  generally, 
Recoupment,  Set-Off,  and  Counteb-Claim. 

96.  Nix  r.  Ellis,  118  Ga.  345,  45  S.  E. 
404,  98  Am.  St.  Rep,  111. 
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claim  compensate  or  discharge  another  must  be  superior  to  any  equitable  claim 
which  can  be  urged  in  favor  of  those  parties  for  whose  benefit  his  claim  to  an  equitable 
offset  is  resisted. The  debts  must  have  been  due  to  and  from  the  same  per- 
sons in  the  same  capacity  in  order  that  the  right  of  set-off  may  exist/^  and  as 
against  a  receiver  as  the  representative  of  the  creditors  of  an  insolvent,  a  claim 
against  the  latter  cannot  be  set  off/^  and  where  the  receiver  of  a  corporation, 


97.  Hannon  v.  Williams,  34  N.  J.  Eq.  255, 
38  Am.  Rep.  378,  holding  that  a  depositor  in, 
who  was  also  a  creditor  of,  an  insolvent  sav- 
ings bank  was  not  entitled  to  set  off  the 
amount  of  his  deposit  against  his  indebted- 
ness, because  of  the  relation  which  the  de- 
positors in  such  institutions  bore  to  each 
other  and  to  the  property  of  the  bank  as 
stock-holders  in  other  monetary  institutions; 
that  the  assets  of  such  banks  were  its  in- 
vested fundSj  the  common  contributions  of  all 
the  depositors,  in  which  they  all  had  a  com- 
mon interest,  and  all  the  profits  of  the  busi- 
ness were  divided  among  the  depositors  or 
accumulated  in  a  surplus  fund  for  their  joint 
benefit  and  greater  security,  and  as  each  de- 
positor was  entitled  to  his  proportionate 
share  of  the  profits,  so,  in  equity,  each  should 
bear  his  proportionate  share  of  the  losses. 
See  also  Banks  and  Banking,  5  Cyc.  612. 

Mutual  insurance  company. —  So  in  Law- 
rence V.  NelsoUj  21  N.  Y.  158  [distinguished 
in  Berry  v.  Brett,  6  Bosw.  (N.  Y.)  627,  in 
that  in  this  case  the  insurance  company  was 
an  ordinary  one  in  which  any  one  could  be 
insured  and  credits  could  be  given  on  insur- 
ance premiums  and  the  premiums  were  not 
required  to  be  kept  as  a  fund],  it  is  held  that 
a  member  of  a  mutual  marine  insurance  com- 
pany which  had  become  insolvent  could  not 
set  off  against  his  indebtedness  for  premiums 
due  upon  policies  a  loss  sustained  by  him 
which  had  been  adjusted  and  was  payable  by 
the  company,  since  the  premiums  in  such  a 
company  constituted  a  fund  which  as  insurer 
the  member  was  bound  to  make  good  for  the 
benefit  of  all  creditors,  and  in  his  quality  ot 
assured  he  w^as  bound  to  take  a  pro  rata 
dividend  from  such  fund.  See  also  Insur- 
ance, 22  Cyc.  1425. 

As  between  stock-holder  and  corporation. — 
The  capital  stock  of  a  corporation  is  a  trust 
fund  for  the  security  and  payment  of  cred- 
itors, and  a  stock-holder  cannot  set  off  a 
debt  due  him  from  the  corporation,  which  is 
insolvent,  against  his  liability  for  unpaid 
subscriptions.  Williams  v.  Traphagen,  38 
N.  J.  Eq.  57:  Hannon  v.  Williams,  34  N.  J. 
Eq.  255,  38  Am.  Rep.  378;  Lawrence  v.  Nel- 
son, 21  N.  Y.  158;  Efird  v.  Piedmont  Land- 
Imp,,  etc.,  Co.,  55  S.  C.  78,  32  S.  E.  758 
{distinguishing  Nettles  v.  Marco,  33  S.  C.  47", 
11  S.  E.  595,  in  that  there  the  advances  were 
made  by  a  stock-holder,  with  the  knowledge 
and  approval,  and  for  the  benefit,  of  the  cor- 
poration; and  that  the  principal  reason  why 
he  was  not  compelled  to  pay  the  amount  he 
subscribed  was  because  the  directors,  who 
were  clothed  Avith  authority  for  that  purpose, 
in  good  faith  released  him  from  any  further 
payment  on  his  subscription].  And  in  a 
suit  in  equity  by  a  receiver  against  all  the 


stock-holders,  for  contribution  of  such  part 
of  unpaid  subscriptions  as  is  necessary  to 
pay  debts,  individual  stock-holders  cannot 
plead  in  set-off  debts  due  them  from  the  cor- 
poration. Mathis  i'.  Pridham,  1  Tex.  Civ. 
App.  58,  20  S.  W.  1015.  See  also  Davis  V. 
Industrial  Mfg.  Co.,  114  N.  C.  321,  19  S.  E. 
371,  23  L.  R.  A.  322,  where  it  is  said  that 
the  word  "  debtor  "  of  an  insolvent  bank  does 
not  include  a  stock-holder  against  whom  the 
receiver  may  be  directed  to  recover  sums 
due  for  stock  subscriptions,  as  such  liability 
is  due  to  the  receiver  and  not  to  the  cor- 
poration. But  where  a  stock-holder  had  paid 
to  the  corporation  an  amount  on  a  proposed 
increase  of  the  capital  stock  which  was  never 
effected  because  of  the  insolvency  of  the  cor- 
poration, it  was  held  that  such  sum  may  be 
set  off  against  a  note  executed  by  the  stock- 
holder for  a  loan  and  in  the  hands  of  the 
receiver.  Armstrong  v.  Law,  11  Ohio  Dec. 
(Reprint)  461,  27  Cine.  L.  BuL  100.  See 
also  as  against  liquidators  winding  up  cor- 
porations In  re  Paraguassu  Steam  Tramroad 
Co.,  L.  R.  8  Ch.  254,  42  L.  J.  Ch.  404,  28 
L.  T.  Rep.  N.  S.  50,  21  Wkly.  Rep.  249;  In  re 
Overend,  L.  R.  1  Ch.  528,  35  L.  J..Ch.  752,  14 
L.  T.  Rep.  N.  S.  843,  14  Wkly.  Rep.  1015. 
And  a  stock-holder  sued  by  the  liquidator  of 
an  insolvent  corporation  for  his  subscription, 
to  pay  bonds  and  coupons  of  a  series,  for 
which"  his  stock  mortgage  was  pledged  wag 
held  entitled  to  plead  in  compensation  bonds 
and  coupons  of  the  same  series  which  he  holds 
himself,  Haynes  v.  Kent,  8  La.  Ann.  132. 
And  as  to  the  nature  of  capital  stock  as  a 
trust  fund  generally  see  Cokporations,  10 
Cyc.  653  et  seq. 

98.  Balch  v.  Wilson,  25  Minn.  299,  33  Am. 
Rep.  467;  Williams  v.  Traphagen,  38  N.  J. 
Eq.  57 ;  Bowling  Green  Sav.  Bank  i\  New 
York,  52  N.  Y.  489  [affirming  64  Barb.  146]  ; 
In  re  Van  Allen,  37  Barb.  (N,  Y.)225,  hold- 
ing that  where,  on  the  one  side,  the  debt  due 
to  a  bank  is  due  from  a  firm  or  from  several 
persons  jointly,  and  the  credit  belongs  to  an 
individual,  or  vice  versa,  equity  does  not  re- 
quire or  justify  an  application  of  the  rule  of 
set-off;  that  it  cannot  be  said,  in  any  just 
sense,  that  tliese  are  mutual  debts  or  credits. 

Set-off  in  behalf  of  receiver. —  The  receivers 
of  a  railroad  system  cannot  set  oft",  as  against 
a  claim  for  rentals  accruing  to  a  leased  line 
during  the  receivershi]i,  any  cross  demands 
alleged  to  have  accrued  to  tlio  lessee  prior  to 
the  recoivorship,  since  the  two  claims  arose 
in  different  rii^hts.  Farmers'  L.  &  T..  et<;., 
Co.  r.  Northern  Pac.  R.  Co..  58  Fed.  257. 

99.  Hall  r.  Holland  House  Co.,  12  Misc. 
(N.  Y.)  55,  33  N.  Y.  Suppl.  50  [affirmitrq  9 
Misc.  245,  30  N.  Y.  Suppl.  263,  10  Misc.  778, 
30  N.  Y.  Suppl.  11321,  where  this  rule  is 
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as  the  representative  of  creditors/  repudiates  an  illegal  transfer  of  corporate 
assets  before  his  appointment,  the  transferee  cannot  set  up  a  counter-claim  arising 
out  of  his  own  illegal  contract  for  money  paid  in  pursuance  of  it.^  Claims  acquired 
after  insolvency,  where  the  statute  prohibits  preferences  and  assignments  after 
insolvency,^  or  after  the  appointment  of  a  receiver,  cannot  be  set  off  against 
him.^  And  where  the  rights  of  the  receiver  become  fixed  at  the  time  of  his  appoint- 
ment, the  rights  of  creditors  to  an  equal  distribution  of  the  assets  of  an  insolvent 
cannot  be  disturbed  by  permitting  a  debtor  to  acquire  a  claim  against  the  insolvent 
after  the  appointment  of  a  receiver  and  to  accomplish  a  set-off,  thus  acquiring 
a  preference  to  that  extent/  and  the  assignment  of  a  claim  against  an  insolvent 
corporation  after  the  appointment  of  a  receiver  will  not  affect  the  receiver's  right 
to  set  off  against  it  claims  which  he  holds  against  the  assignor.^  So  it  is  held 
that  a  claim  against  an  estate  before  the  receivership  cannot  be  set  off  against 
a  claim  accruing  to  the  receiver  after  his  appointment,^  although  a  court  of  equity, 
like  a  court  of  law,  will  not  compel  a  party  to  do  a  vain  thing,  and  therefore  will 
not  order  him  to  pay  money  into  court  which  he  would  be  entitled  to  receive 
back  immediately.^  '  • 


applied  to  a  note  made  by  a  foreign  corpora- 
tion when  attempted  to  be  set  up  in  an 
action  by  a  receiver  who  represents  only  the 
domestic  creditors.  So  in  Osgood  v.  Ogden, 
3  Abb.  Dec.  (N.  Y.)  425,  4  Keyes  70,  the 
rule  is  applied  to  a  claim  against  an  insol- 
vent corporation  attempted  to  be  asserted  in 
an  action  by  the  receiver  to  set  aside  a  trans- 
fer or  recover  payments  made  by  the  corpora- 
tion in  fraud  of  its  creditors.  See  also 
supra,  note  97. 

1.  See  infra,  IV,  E,  2;  VI,  B,  1,  c. 

2.  Gillet  V.  Phillips,  13  N.  Y.  114. 

3.  Miller  v.  Audenried,  67  N.  J.  Eq.  252, 
57  Atl.  1076  [affirmed  in  (1905)  60  Atl. 
1134]. 

The  burden  is  on  defendant,  in  an  action 
by  the  receiver,  to  show  that  he  acquired 
the  claim  asserted  as  a  set-off  prior  to  the 
filing  of  the  bill  by  which  the  assets  of  the 
insolvent  were  impounded  for  the  benefit 
of  all  its  creditors.  Smith  v.  Mosby,  9 
Heisk.  (Tenn.)  501;  Lanier  r.  Gayoso  Sav. 
Inst,  9  Heisk.  (Tenn.)  506. 

4.  In  re  Beecher,  19  N.  Y.  Suppl.  971. 

5.  Van  Dyck  v.  McQuade,  85  N  Y.  616; 
In  re  Van  Allen,  37  Barb.  (N.  Y.)  225;  Hall 
V.  Holland  House  Co.,  12  Misc.  (N.  Y.)  55, 
33  N.  Y.  Suppl.  50;  Davis  v.  Industrial  Mfg. 
Co.,  114  N.  C.  321,  19  S.  E.  371,  23  L.  R.  A. 
322;  In  re  Hamilton,  26  Oreg.  579,  38  Pac. 
1088.  Compare  Balch  v.  Wilson,  25  Minn. 
299,  33  Am.  Rep.  467,  supra,  note  94. 

Before  and  after  insolvency  see  Bank- 
ruptcy, 5  Cyc.  379;  Banks  and  Banking,  5 
Cyc.  570,  603;  Insolvency,  22  Cyc.  1316. 

"6.  Davis  V.  Industrial  Mfg.  Co.,  114  N.  C. 
321,  19  S.  E.  371,  23  L.  P.  A.  322. 

7.  Chicago  Architectural  Iron  Works  v. 
McKey,  93  111.  App.  244;  Davis  v.  Industrial 
Mfj?.  Co.,  114  N.  C.  321,  19  S.  E.  371,  23 
L.  R.  A.  322 ;  Stowe  v.  Hamilton  First  Nat. 
Bank,  1  Ohio  Cir.  Ct.  524,  1  Ohio  Cir.  Dec. 
292,  where  after  the  dissolution  of  a  partner- 
ship and  the  appointment  of  a  receiver  he 
was  made  a  party  to  a  suit  by  a  bank  on  a 
note  pledged  by  the  partnership  and  set  up 
a  claim  for  judgment  against  the  makers  for 
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the  balance  after  satisfaction  of  the  principal 
debt  of  the  partnership  to  the  bank,  and  the 
amount  of  such  collateral  note  having  been 
paid  to  the  bank  without  prejudice  to  the  re- 
ceiver, it  was  held  that  the  bank  could  nob 
set  up  as  against  the  receiver's  right  to  the 
balance,  after  satisfying  the  principal  note, 
another  debt  of  the  partnership  to  the  bank, 
since  the  receiver's  claim  was  one  against 
the  makers  of  the  collateral  note  and  when 
the  bank  received  the  payment,  it  was  money 
received  to  his  benefit  and  became  a  claim 
against  the  bank.  See  also  Beeler  v.  Pitts- 
burgh Farmers',  etc..  Turnpike  Road  Co.,  14 
Pa.  St.  162. 

When  the  action  is  ex  delicto  for  the  wrong 
of  defendant,  an  equitable  offset  will  not  be 
allowed.  McQueen  v.  New,  86  Hun  (N.  Y.) 
271,  33  N.  Y.  Suppl.  395,  as  to  a  claim  against 
the  corporation  for  goods  which  he  was  in- 
duced to  sell  it  on  the  false  representations 
of  its  officers,  in  an  action  by  the  receiver 
of  the  corporation  against  defendant  for  a 
conversion  of  goods  belonging  to  the  corpora- 
tion, the  court  saying  that  if  such  a  pro- 
cedure could  obtain,  a  new  way  to  get  pay- 
ment for  old  debts  might  easily  be  imagined; 
that  all  that  a  creditor  of  an  insolvent  cor- 
poration, of  which  a  receiver  had  been  ap- 
pointed, would  have  to  do  in  order  to  pro- 
cure a  preference  over  the  other  creditors  of 
the  corporation,  would  be  to  take  possession 
of  the  property  of  the  corporation  and  con- 
vert it  to  his  own  use,  and,  when  an  action 
was  brought  for  its  conversion,  ask  to  offset 
his  claim. 

As  against  a  claim  of  a  receiver  for  goods 
purchased  from  him,  a  creditor  of  the  cor- 
poration over  which  the  receiver  was  ap- 
pointed cannot  set  off  a  claim  due  him  from 
the  corporation.  Cook  v.  Cole,  55  Iowa  70,  7 
N.  W.  419. 

On  purchase  at  receiver's  sale  see  infra, 
IV,  H,  10. 

8.  Naglee  v.  Palmer,  7  Cal.  543,  where 
plaintiff  filed  a  bill  as  receiver  of  an  insolvent 
firm,  to  foreclose  a  mortgage  given  to  plain- 
tiff in  that  capacity  to  secure  a  certificate 
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e.  Acquiring  Liens  After  Appointment.  One  who  has  no  Hen  when  a  receiver 
is  appointed,  although  the  mere  right  to  acquire  one  may  then  exist/  cannot 
proceed  for  that  purpose  by  independent  action  after  the  appointment  of  the 
receiver  and  gain  a  preference  over  other  creditors,  as  in  the  case  of  the  adminis- 
tration of  insolvent's  estates  in  which  creditors  are  entitled  to  pro  rata  and  equi- 
table distribution. The  application  of  this  rule  depends  upon  the  nature  of 
the  suit  in  which  the  receiver  is  appointed/'-  and  the  rule  has  been  held  not  to 
apply  to  a  receiver  'pendente  lite  where  the  sole  object  is  to  preserve  the  property 
for  the  purpose  of  the  decree  as  between  the  jDarties  to  the  suit  only,  without 
affecting  the  interests  of  third  persons  as  distinguished  from  a  receivership  for  the 
general  administration  of  assets  as  above  mentioned. 

4.  Time  of  Vesting  or  Accrual  of  Right  or  Title  —  a.  In  General.  In  so  far 
as  the  rule  against  the  acquiring  of  preferences  after  the  appointment  of  a  receiver 
is  concerned,  the  receiver's  rights  become  fixed  at  the  date  of  his  appointment.^^ 


of  deposit  for  one  hundred  thousand  dollars, 
originally  deposited  by  the  receiver,  and  de- 
fendants admitted  the  debt,  but  claimed  that 
the  amount  was  to  be  distributed  pro  raid 
among  the  creditors  of  the  insolvents,  whom 
plaintiff  represented ;  that  the  claims  of  the 
creditors  had  been  filed  and  reported  upon ; 
that  defendants  were  large  creditors  of  the 
insolvents,  and  that  they  would,  upon  the 
distribution  of  the  assets,  be  entitled  to  fifty 
thousand  dollars  as  their  dividend;  and  that 
defendants  had  advanced  a  further  sum  to  the 
former  custodians  of  the  assets  of  about  fifty 
tliousand  dollars,  which  they  prayed  to  have 
ascertained,  and  the  whole  amount  set  off 
against  the  certificate  of  deposit,  and  until 
then,  that  plaintiff  be  restrained,  and  it  was 
held  that  a  court  of  equity  would  not  compel 
them  to  pay  the  money  into  court,  which 
they  would  immediately  be  entitled  to  receive 
back,  but  would  order  an  account  and  allow 
the  set-off. 

A  debtor  of  the  estate  who  becomes  cred- 
itor of  the  receiver  for  services  rendered, 
which  is  a  necessary  expense  in  protecting 
the  trust  property,  may  have  the  reasonable 
value  of  such  services  considered  as  an  equi- 
table set-off  against  the  debt  due  from  him 
to  the  estate,  since  the  receiver  has  the  right 
to  incur  and  pay  such  expenses,  and  the  same 
result  would  follow  by  paying  the  party  and 
immediately  taking  back  the  sum  in  payment 
of  his  debt  to  the  estate.  Davis  r.  Stover, 
58  N.  Y.  473. 

Rents  accruing  from  persons  adjudged  to 
be  owner. —  Where,  pending  the  determina- 
tion of  the  ownership  of  property,  a  party 
in  possession  entered  into  a  lease  for  the 
whole  and  paid  the  receiver  rent  therefor  up 
to  a  certain  time,  and  it  was  ultimately  de- 
termined that  such  party  owned  one  half  of 
the  property,  in  an  action  for  rent  of  the 
whole  by  the  receiver  it  was  held  that  defend- 
ant could  set  off  against  the  rent  claimed  the 
amount  which  he  had  paid  on  the  property 
adjudged  to  be  his;  that  this  was  not  a  case 
in  \vhich  defendant,  indebted  to  an  estate 
which  is  insolvent,  seeks  to  set  off  a  claim 
against  the  estate  in  absolute  payment  of  a 
debt  due  from  him  and  thus  obtain  a  prefer- 
ence, since  an  undivided  one  half  of  the  prop- 
erty was  never  the  property  of  the  estate 


vested  in  the  receiver  but  was  wrongfully 
taken  possession  of  by  him  and  the  rent 
therefor  belonged  to  defendant  and  is  held 
by  the  receiver  as  defendant's  monev.  Grant 
r.  Buckner,  172  U.  S.  232,  19  S.  Ct.  163,  43 
L.  ed.  430  [affirmwg  49  La.  Ann.  668,  21  So. 
580]. 

9.  Halpern  v.  Clarendon  Hardwood  Lum- 
ber Co.,  64  Ark.  132,  40  S.  W.  784. 

10.  Arkansas. —  Halpern  r.  Clarendon 
Hardwood  Lumber  Co.,  64  Ark.  132,  40  S.  W. 
784,  as  to  effect  of  receivership  of  insolvent 
corporation. 

Georgia. — ^Lang  r.  Macon  Constr.  Co.,  101 
Ga.  343,  28  S.  E.  860,  under  the  statute  in 
Georgia  relating  to  insolvent  corporations 
and  traders. 

Illinois. —  Jackson  v.  Lahee,  114  111.  287,  2 
N.  E.  172. 

Iowa. —  Smith  v.  Sioux  City  Nursery,  etc., 
Co.,  109  Iowa  51,  79  N.  W.  457,  where  it  is 
held  that  preference  orally  agreed  upon  at 
the  time  of  appointment  must  be  disregarded. 

Kansas. —  Cramer  v.  Her,  63  Kan.  579,  66 
Pac.  617. 

Louisiana. — In  re  Iramanuel  Presbv.  Church, 
112  La.  348,  36  So.  408. 

Minnesota. —  Balch  v.  Wilson,  25  Minn. 
299,  33  Am.  Pvep.  467. 

Oklahoma.— Foster  v.  Field,  13  Okla.  230, 
74  Pac.  190. 

Pennsylvania. — •  Cowan  v.  Pennsylvania 
Plate  Glass  Co.,  184  Pa.  St.  1,  38  Atl.  1075, 
after  receiver  appointed  for  insolvent  cor- 
poration. 

South  Carolina. —  Eegenstein  r.  Pearlstein, 
30  S.  C.  192,  8  S.  E.  850;  Clinkscales  v.  Pen- 
dleton Mfg.  Co..  9  S.  C.  318. 

See  42  Cent.  Dig.  tit.  "Receivers."  §  138. 

Effect  of  discharge  see  infra.  VTT.  E. 

Foreign  and  ancillary  receivership  see  in- 
fra, VIII. 

11.  See  infra,  IV.  D.  6,  b:  IV.  D.  7.  o.  See 
also  Partneksiiip.  30  Cyc.  730  text  and  note 
26.  731  text  and  note  40  et  scq. 

Set-off  see  supra.  TV.  D.  3.  d.  (itt). 

12.  Ellicott  r.  IT.  S.  Insuranco  Co..  7  Gill 
(Md.)  307;  Cowan  r.  Pennsylvania  Plato 
Glass  Co..  1S4  Pa.  St.  1,  38  Atl.  1075:  Clink- 
scales  r.  Pendleton  Mfg.  Co..  9  S.  C.  318. 

13.  In  re  Van  Allen,  37  Barb.  (N.  Y.) 
225. 
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His  title  accrues  at  that  time/*  and  thenceforth  at  the  farthest  the  property 
is  in  custodia  legis,^^  so  that  other  creditors,  up  to  that  time,  may  pursue  their 
legal  remedies  and  acquire  liens  and  priorities,  the  order  of  appointment  not 
relating  back  to  the  commencement  of  the  suit  as  against  third  persons. A 
distinction,  however,  is  made  with  reference  to  the  kind  of  property  to  which 
this  principle  is  apphed,  in  that  a  lien  obtained  by  the  commencement  of  a  cred- 
itor's suit  attaches  upon  equitable  assets  and  choses  in  action  of  the  debtor,  but 
that  as  to  tangible  personal  property  and  real  estate  the  receiver's  title  com- 
mences from  the  date  of  the  appointment  and  overreaches  all  intermediate  liens. 
On  the  other  hand  it  is  also  held  that  where  a  bill  brings  under  the  direct  control 
of  the  court  all  the  property  and  estate  of  defendants,  or  of  certain  named  defend- 
ants, or  certain  designated  property  of  all  or  either  of  defendants ,  to  be  admin- 
istered for  the  benefit  of  all  entitled  to  share  in  the  fruits  of  the  litigation,  and 
the  possession  and  control  of  the  property  are  necessary  to  the  exercise  of  the 
jurisdiction  of  the  court,  the  filing  of  the  bill  and  service  of  process  is  an  equitable 
levy  on  the  property,  and  pending  the  proceedings  such  property  may  be  held 
to  be  in  gremio  legis;^^  and  such  has  been  held  to  be  the  effect  of  a  bill  having 


Notice  see  infra,  IV,  D,  5,  j. 
Set-off  see  infra,  IV,  D,  3,  d,  (ill). 

14.  See  the  cases  cited  infra,  this  note. 
Upon  signing  order. —  It  has  been  held  that 

where  the  order  of  appointment  is  signed  by 
the  judge  at  chambers,  on  presentation  to  him 
of  the  bill  and  answer,  which  have  not  been 
filed,  to  take  effect  when  the  pleadings  and 
order  are  filed  with  the  clerk,  becomes  efi'ect- 
ive  on  such  filing,  any  delay  in  transcribing 
the  order  upon  the  records  or  in  the  quali- 
fication of  the  receiver  is  immaterial.  Horn 
V.  Pere  Marquette  R.  Co.,  151  Fed.  626. 

Upon  filing  of  order. —  Where  an  order  ap- 
pointing a  receiver  is  signed  by  a  judge  at  his 
residence  upon  the  presentation  to  him  of  a 
petition  for  voluntary  dissolution,  and  the 
papers  are  turned  over  to  the  attorney  pre- 
senting the  petition,  the  order  is  not  perfected 
until  it  is  filed  with  the  clerk  of  the  court. 
Wilcox  V.  National  Shoe,  etc.,  Bank,  67  N.  Y. 
App.  Div.  466,  73  N.  Y.  Suppl.  900. 

In  supplementary  proceedings  see  Execu- 
tions, 17  Cyc.  1459,  1462. 

15.  NeiD  York. —  In  re  Schuyler's  Steam 
Tow  Boat  Co.,  136  N.  Y.  169,  32  N.  E.  623, 
20  L.  R.  A.  391  (appointment  of  receiver  of 
corporation  in  proceeding  for  voluntary  dis- 
solution) ;  Van  Alstyne  v.  Cook,  25  N.  Y. 
489;  Mosher  v.  Supreme  Sitting  0.  I.  H.,  88 
Hun  394,  34  N.  Y.  Suppl.  816. 

North  Carolina. —  Battery  Park  Bank  v. 
Western  Carolina  Bank,  127  N.  C.  432,  37 
S.  E.  461. 

South  Carolina. — ■  Regenstein  v.  Pearlstein, 
30  S.  C.  192,  8  S.  E.  850;  Clinkscales  t'.  Pen- 
dleton Mfg.  Co.,  9  S.  C.  318,  settlement  of 
afi^airs  of  corporation. 

Tennessee. —  McDonald  v.  Charleston,  etc., 
R.  Co.,  93  Tenn.  281,  24  S.  W.  252. 

Wisconsin. — Hagedon  v.  State  Bank,  1  Pinn. 
61,  39  Am.  Dec.  275. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  126. 

Conflicting  jurisdiction  see  Couets,  11  Cyc. 
982. 

16.  Smith  V.  Sioux  City  Nursery,  etc.,  Co., 
109  Iowa  51,  79  N.  W.  457  (which  was  a  suit 
by  a  stock-holder  against  an  insolvent  cor- 
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poration  and  it  was  held  therein  that  a  pend- 
ency of  an  application  for  the  appointment 
of  a  receiver  did  not  defeat  a  creditor's  right 
to  attach)  ;  Van  Alstyne  v.  Cook,  25  N.  Y. 
489  (after  suit  for  settlement  of  accounts  of 
insolvent  limited  partnership)  ;  Matter  of 
Muehlfeld,  etc..  Piano  Co.,  12  N.  Y.  App. 
Div.  492,  42  N.  Y.  Suppl.  802,  26  N.  Y. 
Civ.  Proc.  90  (validity  of  lien  of  judgment 
recovered  and  execution  issued  against  a 
corporation  after  petition  filed  for  voluntary 
dissolution)  ;  Matter  of  Gies  Lithographic 
Co.,  7  N.  Y.  App.  Div.  550,  40  N.  Y. 
Suppl.  146  (execution  against  corporation 
before  appointment  of  receiver  in  pro- 
ceedings for  voluntary  dissolution)  :  Ber- 
gin  V.  Deering,  70  Hun  (N.  Y.)  379,  24  N.  Y. 
Suppl.  36  (in  suit  for  settlement  of  partner- 
ship which  did  not  appear  to  be  insolvent)  ; 
Artisans'  Bank  v.  Treadwell,  34  Barb.  (N.  Y.) 
553  (in  suit  for  settlement  of  insolvent  lim- 
ited partnership)  ;  Battery  Park  Bank  v. 
Western  Carolina  Bank,  127  N.  C.  432,  37 
S.  E.  461.    See  also  infra,  IV,  D,  7,  e. 

In  New  Jersey  it  was  held  in  Minchin  v. 
Paterson  Second  Nat.  Bank,  36  N.  J.  Eq.  436, 
that  the  lien  of  attachments  which  were 
levied,  some  before  and  some  after  an  injunc- 
tion issued  in  a  suit  against  an  insolvent 
foreign  corporation  on  behalf  of  complainant 
and  other  creditors,  but  before  the  receiver 
was  appointed,  should  be  given  preference. 
But  under  the  Act  of  1896  (pp.  298,  299, 
§  68)  the  title  of  the  corporation  ceases  upon 
the  adjudication  of  insolvency  or  the  appoint- 
ment of  a  receiver.  Squire  v.  Princeton  Light- 
ing Co..  (1907)  68  Atl.  176. 

17.  Battery  Park  Bank  V.  Western  Caro- 
lina Bank,  127  N.  C.  432,  37  S.  E.  461,  ap- 
plying the  rule  that  if  tangible  personal  prop- 
erty is  levied  upon  by  execution  or  attach- 
ment prior  to  the  appointment  of  the  re- 
ceiver, it  passes  to  the  receiver  subject  to  the 
lien  of  the  levy.  The  same  distinction  is  ob- 
served in  Clark  v.  Brockway,  1  Abb.  Dec. 
(N.  Y.)  351,  3  Keyes  13,  and  Storm  v.  War- 
dell,  3  Sandf.  Ch.  (N.  Y.)  494. 

18.  Illinois  Steel  Co.  v.  Putnam,  68  Fed 
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for  its  object  the  appointment  of  a  receiver  and  the  payment  and  discharge  of 
the  debts  of  defendant,  especially  where  the  judge  has  acted  upon  the  application 
in  such  a  way  as  to  indicate  that  he  will  investigate  the  matter  and  may  appoint 
a  receiver  at  some  future  date/^  and  of  proceedings  under  statutory  provisions 
for  the  distribution  of  the  estates  of  insolvent  debtors.^^ 


515,  15  C.  C.  A.  556,  holding,  however,  that 
where  a  stock-holders'  bill  asks  the  appoint- 
ment of  a  receiver  for  a  railroad  merely  to 
secure  better  management  till  arrangements 
can  be  made  for  discharging  the  company's 
debts,  the  mere  filing  thereof,  and  the  service 
of  process,  do  not  draw  the  property  into  the 
possession  of  the  court,  so  as  to  prevent  the 
company,  prior  to  a  receiver's  appointment, 
from  surrendering  rails  not  attached  to  its 
road  in  partial  extinguishment  of  the  pur- 
chase-price of  a  large  lot  of  rails. 

After  institution  of  a  foreclosure  suit,  the 
mortgage  covering  all  the  property  and  net 
earnings  of  a  railroad  company,  in  which  a 
receiver  is  appointed  according  to  the  prayer 
of  the  bill,  no  lien  on  such  earnings  can  be 
acquired  by  a  general  creditor.  Farmers'  L. 
&  T.  Co.  V.  Detroit,  etc.,  E,.  Co.,  71  Fed.  29. 
See  also,  generally,  Moetgages,  27  Cyc.  1621. 
And  for  tlie  nature  of  liens  and  priorities  on 
railroad  property  in  general  see  Kailkoads, 
S3  Cyc.  458  et  seq. 

19.  Riesner  v.  Gulf,  etc.,  E.  Co.,  89  Tex. 
656,  36  S.  W.  53,  59  Am.  St.  Eep.  84,  33 
L.  R.  A.  171  (where  it  was  said,  however, 
that  this  might  not  apply  to  a  case  where 
third  parties  had  acquired  rights  in  the  prop- 
erty for  a  valuable  consideration  without  no- 
tice, as  for  instance,  by  purchase  from  defend- 
ant or  by  a  contract  lien  a  valuable  con- 
sideration paid,  and  that  if  such  case  should 
arise  the  equities  of  such  persons  would  be 
recognized  and  protected)  ;  Ft.  Worth  City 
Nat.  Bank  v.  Merchants'  Nat.  Bank,  7  Tex. 
Civ.  App.  584,  27  S.  W.  848.  But  see  Calla- 
han V.  Consumers  Ice,  etc.,  Co.,  13  Ohio  Cir. 
Ct.  479,  7  Ohio  Cir.  Dec.  349  (where  it  was 
held  that  the  commencement  of  an  action  in 
which  the  appointment  of  a  receiver  for  a 
corporation  was  asked  does  not  confer  such 
right  to  the  possession  of  the  corporate  prop- 
erty as  will  preclude  an  assignee  in  a  deed 
of  general  assignment  for  the  benefit  of  cred- 
itors, executed  before  the  appointment  of  the 
receiver,  from  obtaining  possession  of  the 
property,  since  there  could  be  no  action  for 
the  appointment  of  a  receiver  as  the  ultimate 
relief,  and  therefore,  while  the  court  in  such 
a  case  acquired  jurisdiction  of  the  contro- 
versy to  proceed  to  final  adjudication  with- 
out interruption  by  any  other  tribunal,  the 
appointment  of  the  receiver  is  not  the  cause 
of  action  and  the  institution  of  the  suit  does 
not  preclude  another  court  from  seizing  the 
property  before  a  receiver  is  appointed)  ;  Wil- 
mer  v.  Atlantic,  etc.,  Air-Line  R.  Co.,  30  Feci. 
Cas.  No.  17,775,  2  Woods  409. 

Vacation  of  order  discharging  receiver  — 
notice  of  proceeding. —  In  Powell  r.  Na- 
tional Bank  of  Commerce,  19  Colo.  App.  57, 
74  Pac.  536,  it  was  held  that  an  order  vacat- 
ing an  order  discharging  a  receiver  and  rein- 


stating the  order  of  appointment,  modified 
only  as  to  the  name  of  the  receiver  and  the 
penalty  of  the  bond,  related  back  to  the  date 
of  defendant's  motion  to  discharge  the  re- 
ceiver and  took  precedence  over  a  mortgage 
given  Later  on  the  same  day,  the  mortgagee 
having  notice  of  the  proceedings  for  the  ap- 
pointment of  the  receiver. 

20.  Whipple  v.  Babcock,  18  R.  I.  611,  30 
Atl.  464,  under  a  statutory  provision  author- 
izing a  receiver  to  be  appointed  to  take  "  pos- 
session of  all  pi-operty  ...  of  the  debtor, 
including  estate  and  property  attached  or 
levied  on,  within  sixty  days  prior  to  the 
filing  of  said  petition,"  etc.,  the  court  holding 
that  the  date  of  the  filing  of  the  petition  is 
that  which  determines  the  right  of  the  re- 
ceiver and  that  property  attached  or  levied 
on  within  sixty  days  therefrom  should  go 
to  the  receiver. 

In  a  proceeding  by  bill  against  an  in- 
solvent corporation  under  a  statute  contem- 
plating the  distribution  of  the  estate  for  the 
benefit  of  all  creditors,  between  the  issuing 
of  an  injunction  restraining  the  corporation 
and  its  officers  from  interfering  with  its  af- 
fairs, and  the  appointment  of  receivers,  at- 
taching creditors  acquire  no  valid  liens  which 
can  be  set  up  to  prevent  the  receivers  from 
selling  the  property  for  the  benefit  of  all 
creditors.  Atlas  Bank  v.  Nahant  Bank,  23 
Pick.  (Mass.)  480,  where  it  was  held  that  the 
sequestration  intended  to  be  made  by  force 
and  operation  of  the  statute  took  efi^ect  not 
only  from  the  appointment  of  a  receiver  whicJi 
was  an  incidental  step  in  the  proceeding  but 
at  least  from  the  act  of  the  court  sustaining 
the  suit  by  issuing  an  injunction,  although  it 
was  not  decided  whether  the  rights  of  the 
parties  would  relate  back  to  the  time  of  the 
filing  of  the  bill,  it  being  unnecessary  to  de- 
cide this  question.  Subsequently  it  was  held 
that  the  rights  of  the  parties  related  back  to 
the  time  of  the  filing  of  the  bill.  Hubbard  r. 
Hamilton  Bank,  7  Mete.  (Mass.)  340,  as  to 
attachment  after  institution  of  proceedings. 
See  also  Lang  r.  Macon  Constr.  Co.,  101  Ca. 
343,  28  S.  E.  860;  Fogg  v.  Supreme  Lodge 
0.  G.  L.,  159  Mass.  9,  33  N.  E.  692;  Burdon 
V.  Massachusetts  Safety  Fund  Assoc.,  147 
Mass.  360,  17  N.  E.  874,  1  L.  R.  A.  146. 

Date  of  insolvency. —  In  Crane  v.  Pacific 
Bank,  106  Cal.  64,  39  Pac.  215,  27  L.  R.  A. 
562,  it  is  held  that  tlie  date  of  insolvency  as 
adjudicated  in  proceedings  under  the  statute 
fixes  tlie  time  after  which  an  attachment  can- 
not be  levied  upon  the  assets.  But  a  statute 
in  Connecticut  providing  that  attachments 
shall  be  dissolved  by  t^;e  appointment  of  a 
receiver  for  a  corporation  within  a  prescribed 
number  of  days  is  held  to  apply  only  to 
general  receivers  of  all  the  property  of  the 
corporation  situated  in  the  state  and  not  to 
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b.  Relation  Back  to  Time  of  Appointment.  While  a  receiver  cannot  inter- 
meddle with  the  estate  in  his  official  capacity  before  he  has  qualified  and  given  bond 
as  required,  nevertheless  his  title  attaches  from  the  date  of  the  order  and  not 
from  the  date  of  his  compliance  with  such  requirement;  when  the  bond  is  given 
his  title  relates  back  to  the  date  of  his  appointment  as  against  intermediate  levies 
orhens/^  and  actual  manual  seizure  is  not  necessary,  but  the  custody  and  juris- 
diction of  the  court  attach  when  the  appointment  is  made  so  that  intermediate  liens 
cannot  be  acquired  thereafter,  although  the  receiver  has  not  taken  possession  .^^ 


the  appointment  of  a  receiver  for  mortgaged 
property  only  in  a  suit  to  foreclose  the  mort- 
gage. New  York  Cent.  Trust  Co.  f.  Worcester 
Cycle  Co.,  114  Fed.  659. 

Insolvency  —  In  general  see  Insolvency, 
22  Cyc.  1249. 

0/  hanhs  see  Banks  and  Banking,  5  Cyc. 
557  et  seq. 

Of  corporations  generally  see  Corpora- 
tions, 10  Cyc.  1236  et  seq. 

21.  Missouri. —  Maynard  v.  Bond,  67  Mo. 
315. 

NeiD  York. —  In  re  Schuyler  Steam  Tow 
Boat  Co.,  136  N.  Y.  169,  32  N.  E.  62-3,  28 
L.  R.  A.  391  (restraining  proceedings  com- 
menced after  order  of  appointment  in  a  suit 
for  the  voluntary  dissolution  of  a  corporation 
which  interfered  with  the  receiver's  posses- 
sion, although  the  act  might  not  have  been  a 
contempt)  ;  In  re  Christian  Jensen  Co.,  128 
N.  Y.  550,  28  N.  E.  665  (restraining  suits 
commenced  after  the  usual  injunction  order 
and  appointment  of  receiver  in  voluntary  dis- 
solution proceedings,  to  interfere  with  the 
possession  of  tlie  property  which  should  go 
into  the  receiver's  hands)  ;  Matter  of  Lenox 
Corp.,  57  N.  Y.  App.  Div.  517,  68  N.  Y. 
Suppl.  103  [affirmed  in  167  N.  Y.  623,  60 
N.  E.  1115];  Matter  of  Muehlfeld,  etc..  Piano 
Co.,  12  N.  Y.  App.  Div.  492,  42  N.  Y.  Suppl. 
802,  26  N.  Y.  Civ.  Proe.  90;  Mosher  v.  Su- 
preme Sitting  0.  I.  H.,  88  Hun  394,  34  N.  Y. 
Suppl.  816;  "Butter  r.  Tallas,  5  Sandf.  610 
(after  order  of  appointment  in  suit  to  settle 
partnership  accounts)  ;  Matter  of  Hoagland, 
etc.,  Co.,  36  Misc.  28,  72  N.  Y.  Suppl.  435; 
Steele  i\  Sturges,  5  Abb.  Pr.  442. 

Oregon. —  See  Pope  v.  Ames,  20  Oreg.  199, 
25  Pac.  393. 

South  (7aroZi?ia.-— Regenstein  v.  Pearlstein, 
30  S.  C.  192,  8  S.  E.  850  (attachment  levy 
ineffectual)  ;  Clinkscales  u.  Pendleton  Mfg. 
Co.,  9  S.  C.  318  (judgment  entered  after 
order  of  appointment  created  no  lien  as 
against  creditors  at  large  entitled  to  equitable 
distribution  in  the  receivership  suit). 

Texas. —  Riesner  v.  Gulf,  etc.,  R.  Co.,  89 
Tex.  656,  36  S.  W.  53,  59  Am.  St.  Rep.  84,  33 
L.  R.  A.  171;  Texas  Trunk  R.  Co.  v.  Lewis, 
81  Tex.  1,  16  S.  W.  647,  26  Am.  St.  Rep.  776. 

United  States. —  Horn  r.  Pere  Marquette  R. 
Co.,  151  Fed.  626;  Connecticut  River  Bank- 
ing Co.  i\  Rockbridge  Co.,  73  Fed.  709  [af- 
firmed in  80  Fed.  441,  25  C.  C.  A.  540], 
judgment  ineffectual  to  create  lien. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  126. 
And  see  supra,  III,  F,  6. 

The  reason  of  this  rule  is  stated  to  be  that 
when  the  court  appoints  a  receiver  it  is  be- 
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cause  it  has  first  adjudged  that  the  property 
is  no  longer  to  be  under  the  control  of  the 
parties  to  the  suit,  but  is  thereafter  to  be 
and  is  in  the  custody  of  the  court.  Steele  v. 
Sturges,  5  Abb.  Pr.  (N.  Y.)  442  [approved 
in  ^lavnard  v.  Bond,  67  Mo.  315;  Texas 
Trunk 'r.  Co.  v.  Lewis,  81  Tex.  1,  16  S.  W. 
647,  26  Am.  St.  Rep.  776] .  In  a  proceeding 
against  an  insolvent  for  general  distribution, 
as  in  the  case  of  an  insolvent  corporation, 
the  reason  of  the  rule  is  based  upon  the  ob- 
ject of  the  appointment  to  preserve  equality 
among  the  creditors  by  preventing  a  multi- 
plicity of  suits  and  the  obtaining  by  some 
creditors  of  advantages  over  others.  Connecti- 
cut River  Banking  Co.  v.  Rockbridge  Co.,  73 
Fed.  709. 

22.  J\€io  York. — Mosher  v.  Supreme  Sitting 
0.  I.  H.,  88  Hun  394,  34  N.  Y.  Suppl.  816 
(receiver  of  corporate  property  in  suit  to  dis- 
tribute the  corporate  assets)  ;  Dickey  v. 
Bates,  13  Misc.  489,  35  :sr.  Y.  Suppl.  525. 

North  Carolina. —  Skinner  v.  Maxwell,  68 
N.  C.  400,  where  the  receiver  refused  to  act. 

Tennessee. —  McDonald  v.  Charleston,  etc., 
R.  Co.,  93  Tonn.  281,  24  S.  W.  252. 

Texas. —  Riesner  r.  Gulf,  etc.,  R.  Co.,  89 
Tex.  650.  36  S.  W.  53,  59  Am.  St.  Rep.  84, 
53  L.  R.  A.  171 ;  Texas  Trunk  R.  Co.  v.  Lewis, 
81  Tex.  1,  16  S.  W.  647,  26  Am.  St.  Rep.  776. 

Wisconsin. —  Hagedon  v.  State  Bank,  1 
Pinn.  01,  39  Am.  Dec.  275,  after  appointment 
and  qualification. 

United  States. —  Horn  r.  Pere  Marquette  R. 
Co.,  151  Fed.  626,  in  suit  for  administration 
of  assets  of  corporation  for  the  benefit  of  all 
its  creditors. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  126. 

The  contrary  view  is  maintained,  however, 
in  Cock  V.  Cole,  55  Iowa  70,  7  N.  W.  419 
(Avhere  in  speaking  of  rights  accruing  after 
the  order  of  appointment  was  superseded  on 
appeal,  it  was  held  that  the  property  became 
subject  to  the  custody  of  the  law  only  after 
the  receiver  actually  went  into  possession)  ; 
Farmers'  Bank  v.  Beaston,  7  Gill  &  J.  (Md.) 
421,  28  Am.  Dec.  226;  Boston,  etc..  Copper, 
etc.,  Min.  Co.  v.  Montana  Ore  Purchasing  Co., 
27  Mont.  431,  71  Pac.  471  [citing  Cock  v. 
Cole,  supra,  and  holding  similarly  as  to  the 
right  of  a  corporation  to  bring  suit  until  the 
receiver  takes  possession  after  a  stay  granted 
of  the  order  appointing  the  receiver  pending 
appellate  proceedings].  So  in  Lang  v.  Macon 
Constr.  Co.,  101  Ga.  343,  28  S.  E.  860,  in 
denying  a  preference  to  a  judgment  creditor 
it  was  said  that  no  creditor  can  obtain  a 
preference  by  reason  of  a  judgment  rendered 
"  after    the    receiver   has  the   property  of 
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On  the  other  hand  liens  which  had  been  acquired  at  that  time  are  not  affected 
by  the  receiver's  appointment.^^ 


the  debtor  actually  in  his  possession,"  al- 
though this  appears  to  have  been  said  with 
reference  to  the  particular  case  in  which  the 
facts  justified  the  denial  of  the  lien  on  that 
ground.  See  also  Everett  v,  Neff,  28  Md. 
176;  Merchants,  etc.,  Nat.  Bank  v.  Kent 
Cir.  Judge,  43  Mich.  292,  5  N.  W.  627.  As 
distinguished  from  Cock  v.  Cole,  supra,  and 
Boston,  etc.,  Copper,  etc.,  Min.  Co.  v.  Mon- 
tana Ore  Purchasing  Co.,  supra,  and  giving 
a  different  effect  to  a  supersedeas  on  appeal 
from  an  appointment  by  the  register  to  the 
chancellor  under  the  statute  in  Alabama  see 
Stanton  y.  Pleard,  100  Ala.  515,  14  So.  359. 

Conditional  appointment  —  land  and  chat- 
tels distinguished  —  In  general. — In  Edwards 
f.  Edwards,  2  Ch.  D.  291,  45  L.  J.  Ch.  391,  34 
L.  T.  Rep.  N.  S.  472,  24  Wkly.  Rep.  713,  it 
was  held,  in  a  case  relating  to  chattels,  that 
the  appointee  is  not  receiver  until  he  has 
given  security,  and  that  it  is  not  a  contempt 
of  court  for  an  execution  creditor  to  seize 
such  chattels  after  the  order  appointing  the 
receiver  on  his  giving  security,  but  before  the 
security  is  given  or  the  possession  taken.  This 
case  is  distinguished  in  Ex  p.  Evans,  13 
Ch.  D.  252,  49'l.  J.  Bankr.  7,  41  L.  T.  Rep. 
N.  S.  565,  28  Wkly.  Rep.  127,  where  it  is 
held  that  the  appointment  of  a  receiver  of 
the  rents  and  profits  of  land,  although  con- 
ditional upon  the  receiver's  giving  security, 
operates  as  an  immediate  delivery  of  the  land, 
and  that  when  the  security  required  by  the 
order  of  appointment  is  given,  the  order  re- 
lates back  to  the  date  when  it  was  made. 

Limitation  of  rule  as  to  conditional  ap- 
pointment.—  The  principle  that  the  appoint- 
ment of  a  receiver  is  merely  conditional  until 
his  security  is  perfected  applies  only  to  cases 
where  the  question  is  as  to  his  title  as  against 
third  parties.  It  has  no  application  where 
the  question  is  as  to  his  own  liability,  or  that 
of  his  sureties,  in  respect  of  moneys  received 
and  expended  by  him  as  receiver.  Smart  v. 
Flood,  49  L.  T.  Rep.  N.  S.  467.  And  so  where 
before  the  receiver  had  perfected  his  security 
money  arising  from  the  sale  of  a  part  of  the 
property  belonging  to  the  estate  was  received 
by  a  solicitor  in  the  cause  he  was  not  at 
liberty  to  do  anything  but  retain  the  moneys 
and  hand  them  over  to  the  receiver  when 
his  recognizance  was  perfected.  In  re  Birt, 
22  Ch.  D.  604,  52  L.  J.  Ch.  397,  48  L.  T.  Rep 
N.  S.  67,  31  Wkly.  Rep.  334  (as  to  duty  of 
one  who  had  undertaken  the  duty  of  solicitor 
to  a  party  interested  in  the  equal  distribution 
of  the  assets)  ;  Wickens  v.  Townshend,  1 
Russ.  &  M.  361,  5  Eng.  Ch.  361,  39  Eng.  Re- 
print 140.  So  in  Matter  of  Lewis,  etc.,  Mfg. 
Co.,  89  Hun  (K  Y.)  208,  34  N.  Y..  Suppl. 
983,  it  was  said  that  the  doctrine  of  relation 
back  is  a  fiction  of  law  and  should  not  be 
allowed  to  work  an  injustice;  that  the  rule 
of  the  text  does  not  apply  so  as  to  defeat  the 
lien  of  an  execution  issued  on  a  judgment 
recovered  after  the  appointment  of  a  receiver, 
and  levied  before  he  qualified,  where  the 
debtor  had  no  defense  to  the  creditor's  claim. 


and  prevented  him  from  obtaining  judgment 
before  the  appointment  of  the  receiver  by  in- 
terposing a  frivolous  demurrer,  and  that  it  was 
no  violation  of  the  principles  which  underlie 
the  doctrine  of  relation  to  subject  the  title  of 
the  receiver  to  the  lien  of  the  judgment. 

In  contempt  proceedings  different  considera- 
tions are  held  to  apply,  and  a  third  person 
may  not  be  guilty  of  contempt  for  interfering 
with  the  possession  of  the  receiver  when  he 
has  not  in  fact  taken  possession.  In  re 
Schuyler  Steam  Tow  Boat  Co.,  136  K  Y.  169, 
32  N.  E.  623,  28  L.  R.  A.  391  [distinguishing 
Albany  City  Bank  v.  Schermerhorn,  9  Paige 
(N.  Y.)  372,  38  Am.  Dec.  551,  which  held  that 
there  was  no  contempt  in  such  a  case,  from 
the  doctrine  that  the  receiver's  title  relates  to 
the  date  of  the  order  of  the  appointment  as 
applied  to  other  cases  than  contempt]  ;  De- 
fries  V.  Creed,  11  Jur.  N.  S.  360.  34  L.  J. 
Ch.  607,  12  L.  T.  Rep.  N.  S.  262,  6  New  Rep. 
17,  13  Wkly.  Rep.  632. 

Subsequently  acquired  property. —  Where, 
in  a  suit  to  foreclose  a  mortgage  of  an  entire 
railroad  and  all  property  appurtenant  thereto, 
the  mortgage  being  expressly  to  cover  after- 
acquired  property,  the  order  appointing  a  re- 
ceiver of  the  mortgaged  property  did  not  re- 
fer specifically  to  certain  real  estate  acquired 
after  the  execution  of  the  mortgage  and  the 
receiver  never  took  possession  of  it,  it  was 
held  that  a  sale  under  an  execution  based  on 
a  judgment  rendered  in  a  state  court  against 
the  mortgagor  passed  a  valid  title  to  the  pur- 
chaser, the  receiver  never  having  done  any- 
thing to  notify  the  public  that  the  property 
was  claimed  as  a  part  of  the  mortgaged  prop- 
erty further  than  to  receive  the  rents  thereof. 
Mississippi  Valley  Co.  v.  Chicago,  etc.,  R.  Co., 
58  Miss.  896,  38  Am.  Rep.  348. 

Between  date  of  order  of  reference  and  ap- 
pointment.—  In  Rich  V.  Loutrel,  18  How.  Pr. 
(N.  Y. )  121,  it  was  held  that  in  an  action  be- 
tween partners  to  dissolve  and  settle  the 
partnership  accounts,  rights  may  be  acquired 
by  the  levy  of  process  between  the  date  of  the 
order  of  reference  on  the  application  for  the 
appointment  of  a  receiver  and  the  order  mak- 
ing the  appointment.  See  also  Dutcher  r. 
Culver,  24  Minn.  584.  in  which  case,  how- 
ever, while  it  was  held  that  an  order  directing 
the  appointment  of  a  receiver  for  goods  does 
not  place  them  in  ciistodia  legis  until  tlte  re- 
ceiver is  actually  appointed,  until  whicli  time 
such  goods  are  "liable  to  distress  or  levy,  the 
order  had  been  stayed  for  twenty  days  to 
allow  an  appeal  therefrom,  ponding  which 
time  the  goods  were  distrained  for  rent. 
Contra,  Rutter  v.  TalHs.  5  Sandf.  (N.  Y.) 
610.  In  Fairfield  r.  Weston.  2  Sim.  c<t  St. 
96,  1  Eng.  Ch.  96,  57  Eng.  Reprint  282,  the 
rule  that  the  right  of  the  receiver  would  re- 
late from  the  date  of  the  order  of  reference 
to  the  master  is  applied  as  between  the 
parties  to  the  suit  so  as  to  prevent  a  defend- 
ant from  oxorcisiTig  any  right  of  ownership 
upon  (lie  estat(>  wilinnit  antliority  of  court. 
23.  See  supra.  IV,  D,  3,  d,  (it)." 

[IV,  D,  4,  b] 
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5.  Enforcement  of  Right  and  Protection  of  Possession  —  a.  Order  For 
Delivery  by  Parties.  Courts  of  equity  have  the  power,  upon  appointing  receivers, 
to  order  them  to  take  possession  of  the  property  which  is  involved  in  the  con- 
troversy,^^ and  when  such  possession  is  withheld  by  persons  who  are  parties  to 
the  suit,^^  or  by  others  who  are  claiming  under  such  parties,  with  notice  of  the 
appointment  of  the  receiver,^^  the  court  may  interfere  in  a  summary  way  and  order 
the  delivery  of  the  property/®  and  may  enforce  its  order  by  writ  of  assistance,"^ 


24.  Collateral  attack  on  appointment  see 

supra,  III,  J,  3. 

Duty  of  receiver  to  take  possession  see  in- 
fra, IV,  F,  1,  6. 

Liability  for  taxes  see  Taxes. 

Proceedings  by  receiver  see  infra,  IV,  D, 
5,  h,  (II)  ;  IV,  F,  5,  b;  VI,  A. 

Restitution  after  vacating  judgment  gen- 
erally see  Appeal  and  Errok,  3  Cye.  462 
et  seq. 

25.  Ex  p.  Cohen,  5  Cal.  494. 

Due  process  of  law. —  This  power  does  not 
conflict  with  the  provision  of  law  that 
no  man  shall  be  deprived  of  his  property 
without  due  process  of  law  {Ex.  p. 
Cohen,  5  Cal.  494)  ;  since  the  surrender  to 
the  receiver  does  not  affect  the  right  of  prop- 
erty or  the  ultimate  decision  of  the  case,  any 
more  than  does  the  levy  of  an  attachment  ( see 
supra,  IV,  A ) . 

26.  Georgia. —  Maddox  v.  Tidwell,  96  Ga. 
783,  22  S.  E.  390. 

WeiS  York. —  Iddings  v.  Bruen,  4  Sandf. 
417;  Murphy  v.  Bu  Berg,  11  Abb.  N.  Cas. 
112  (holding  Miat  the  court  may  summarily 
compel  plaintiff  to  turn  over  to  a  receiver 
appointed  upon  plaintiff's  application  in  an 
action  between  partners  collections  made  by 
plaintiff  before  tlie  action  was  brought;  that 
he  does  not  stand  in  the  relation  of  a  mere 
creditor  of  the  partnership,  and  that  as  a 
party  to  the  cause  he  may  be  thus  dealt 
with)  ;  Parker  v.  Browning,  8  Paige  388,  35 
Am.  Dec.  717. 

Pennsylvania. —  Darling  v.  Wyoming  Coal, 
etc.,  Co.,  2  Kulp  142. 

Virginia. —  Thornton  V.  Washington  Sav. 
Bank,  76  Va.  432.  . 

United  States. —  Tinsley  v.  Anderson,  171 
U.  S.  101,  18  S.  Ct.  805,  43  L.  ed.  91  [afftrm- 
ing  37  Tex.  Cr.  517,  40  S.  W.  306,  66  Am. 
St.  Rep.  818]. 

England.— Grimth.  v.  Griffith,  2  Ves.  400, 
28  Eng.  Reprint  256,  where  it  is  held  that 
the  proper  course  for  acquiring  possession 
of  land  in  possession  of  a  party  is  by  an 
application  to  the  court  that  such  party  shall 
deliver  possession  as  the  receiver  cannot 
distrain  on  the  owner  in  possession,  he  not 
being  a  tenant. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  129. 

Aid  of  court  necessary. —  The  statutory 
powers  conferred  upon  receivers  will  not 
enable  them  to  obtain  possession  against  per- 
sons resisting  their  authority,  without  the 
aid  and  intervention  of  the  court ;  and  the 
authority  of  the  statute  "  to  take  into  their 
hands  all  the  estate,"  etc.,  is  not  any  more 
cogent  or  comprehensive  than  the  direction 
in  the  decree  appointing  the  receiver,  that  the 
parties  shall  execute  suitable  transfers  and 

[IV,  D,  5,  a] 


deliver  to  the  receiver  the  actual  possession 
of  the  property  described  in  the  decree. 
Iddings  V.  Bruen,  4  Sandf.  Ch.  (N.  Y.) 
417. 

27.  See  infra,  IV,  D,  5,  h. 

28.  Sharp  v.  Carter,  3  P.  Wms.  375,  379 
note,  24  Eng.  Reprint  1108.  See  also  the 
cases  cited  supra,  note  26. 

Reference  to  ascertain  property. —  In  New 
York  the  practice  was  to  refer  it  to  the 
master,  or  to  a  referee  as  a  substitute  for  the 
proceeding  before  the  master  prior  to  the 
code  (Davies  v.  Davies,  20  Abb.  N.  Cas. 
(N.  Y.)  170),  to  ascertain  whether  all  the 
property  had  been  delivered  to  the  recei"ver 
pursuant  to  the  order  of  the  court,  and  upon 
an  order  for  the  appointment  of  a  receiver 
and  a  reference  (see  supra,  III,  F,  3,  b)  the 
master  might  examine  defendant  and  other 
witnesses  (Fitzburgh  v.  Everingham,  6  Paige 
(N.  Y. )  29).  See  also  Parker  v.  Browning, 
8  Paige  (N.  Y.)  388,  35  Am.  Dec.  717;  Cas- 
silear  v.  Simons,  8  Paige  (N.  Y.)  273. 

Property  not  in  one's  possession  or  control 
should  not  be  ordered  to  be  delivered  up  by 
him  so  as  to  form  the  basis  of  a  commitment 
for  contempt.  Fitzburgh  v.  Everingham,  6 
Paige  (N.  Y. )  29  (on  reference  to  master)  ; 
Burger  v.  Tobias,  1  Ch.  Sent.  (N.  Y.)  6 
(holding  that  if  the  master  decides  errone- 
ously as  to  the  property  in  defendant's  pos- 
session, he  should  appeal  to  the  court  to  re- 
view the  decision  instead  of  committing  a 
contempt  by  refusal  to  comply  with  the  order, 
but  that  the  master  ought  not  to  direct  de- 
livery of  property  in  the  possession  of  other 
persons  or  claimed  by  others  who  are  parties 
to  the  suit  as  being  in  their  possession  until 
the  complainants  have  applied  and  had  the 
receivership  extended  to  such  parties)  ;  State 
V,  Ball,  5  Wash.  387,  31  Pac.  975,  34  Am.  St. 
Rep.  866.  See  also  Matter  of  Murray  Hill 
Bank,  9  N.  Y.  App.  Div.  554,  41  N.  Y.  Suppl. 
920,  infra,  note  32. 

Where  a  tenant  under  a  receiver  holds  over 
his  term,  having  been  a  party  to  the  litiga- 
tion, an  order  to  dispossess  him  may  be 
granted  at  the  instance  of  the  receiver  and  the 
possession  restored  to  the  receiver.  Visage  v. 
Scofield,  60  Ga.  680. 

29.  Iddings  v.  Bruen,  4  Sandf.  Ch.  (N.  Y.) 
417  (where  it  was  pointed  out  that  under  the 
ancient  chancery  practice  this  remedy  was 
available)  ;  Thornton  v.  Washington  Sav. 
Bank,  76  Va.  432 ;  Sharp  v.  Carter,  3  P.  Wms. 
375,  379  note,  24  Eng.  Reprint  1108;  Cazet  de 
la  Borde  v.  Othon,  23  Wkly.  Rep.  110;  A.  G. 
V.  Tastett  [cited  in  Wilson  v.  Polk,  51  Am. 
Dec.  151.  153  note]. 

Early  practice  —  execution.—  The  course  of 
proceeding  was  stated  to  be  that  there  must 


RECEIVERB 


[34  Cyc]  205 


or  attachment .^^  And  indeed  when  the  court  has  made  a  lawful  order  in  respect 
of  the  delivery  of  property  by  a  party  to  a  receiver  appointed  in  the  cause,  it 
is  said  to  be  its  imperative  duty  to  compel  obedience  thereto. 

b.  Duty  of  Parties  to  Deliver.  It  is  the  duty  of  the  parties  to  deliver  to  the 
receiver  all  property  in  their  possession  which  is  covered  by  the  order  of  appoint- 
ment, and  pursuant  thereto.^'' 

e.  Interference  With  Receiver's  Sight  and  Possession  in  GeneraL^^   It  is 


be  first  an  order  to  deliver  possession,  then  a 
writ  of  execution  of  that  order  served  on 
defendant,  and  that  until  that  is  done  no 
further  order  can  be  made.  Green  v.  Green, 
2  Sim.  394,  430,  2  Eng.  Ch.  394,  430,  57  Eng. 
Reprint  836,  849.  Where  a  decree  in  favor  of 
plaintiff  provided  for  payment  to  the  receiver 
of  the  court  of  a  part  of  the  amount  adjudged 
in  favor  of  complainant,  to  be  disbursed  by 
the  receiver  to  creditors  of  complainant,  it 
was  held  that  an  execution  to  get  in  the 
money  under  the  decree  need  not  be  such  an 
execution  as  would  enable  each  of  the  credit- 
ors to  maintain  an  action  against  the  officer, 
and  that  a  statute  which  required  that  when 
an  execution  issued  on  a  judgment  for  the 
benefit  in  whole  or  in  part  of  any  other  per- 
son than  plaintiff,  and  the  fact  appeared 
on  the  record,  the  clerk  should  state  in  the 
execution  or  in  the  indorsement  thereon  the 
extent  of  the  interest  therein  of  such  person, 
etc.,  did  not  apply;  that  such  statute  applied 
only  to  those  cases  where  a  judgment  at  law 
is  obtained  in  the  name  of  one  for  the  bene- 
fit of  another,  as  in  the  case  of  an  action  in 
the  name  of  an  assignor  for  the  benefit  of 
an  assignee.  Baltimore,  etc.,  R.  Co.  xi.  Van- 
derwarker,  19  W.  Va.  265. 

30.  See  infra,  IV,  D,  5,  e. 

31.  Young  V.  Rollins,  90  K  C.  125. 

32.  Drakeford  r.  Adams,  98  Ga.  722,  25 
S.  E.  833;  Tolleson  v.  Greene,  83  Ga.  499,  10 
S.  E.  120;  Lewis  v.  Singleton,  61  Ga.  164; 
Murphy  v.  Du  Berg,  11  Abb.  N.  Gas.  (K  Y.) 
112;  People  V.  Rogers,  2  Paige  (N.  Y.)  103; 
Campbell  v.  Lapan,  19  U.  C.  C.  P.  31. 

That  he  may  be  liable  for  stealing  the 
property,  in  a  criminal  prosecution,  does  not 
confer  on  the  party  a  privilege  exempting 
him  from  surrendering  it  in  obedience  to  the 
legal  order  of  the  court.  The  distinction  is 
between  relief  and  discoverv.  Tolleson  v. 
Greene,  83  Ga.  499,  10  S.  E."'l20. 

Books  and  papers. —  The  court  may  compel 
the  surrender  of  books  belonging  to  a  cor- 
poration, by  an  officer  who  is  a  party  to  the 
litigation.  Tinsley  v.  Anderson,  171  U.  S. 
101,  18  S.  Ct.  805,  43  L.  ed.  91  [affirmdng  37 
Tex.  Cr.  517.  40  S.  W.  306,  66  Am.  St.  Rep. 
8181.  See  also  Mathushek  Piano  Mfg.  Co.  v. 
Pearce,  79  Hun  (N.  Y.)  417,  29  N.  Y.  Suppl. 
781.  The  books  and  papers  of  a  liquidating 
partnership  (Andrew's  Succession,  16  La.  Ann. 
107 ) ,  or  of  a  corporation,  of  which  a  receiver 
has  been  appointed,  must  be  placed  in  the 
Tiands  of  the  receiver  (Young  v.  Rollins,  90 
N.  C.  125;  American  Constr.  Co.  Jackson- 
ville, etc.,  R.  Co.,  52  Fed.  937)  ;  and  an  order 
appointing  a  receiver  of  a  railroad  company, 
providing  that  "all  the  books,  vouchers,  and 
papers  touching  the  operation  of  the  road  " 


should  be  delivered  to  such  receivers,  includes 
all  books  relating  to  the  previous  history  of 
the  corporation,  and  all  records  of  its  trans- 
actions (American  Constr.  Co.  v.  Jackson- 
ville, etc.,  Co.,  52  Fed.  937).  But  in  Haught 
V.  Irwin,  166  Pa.  St.  548,  31  Atl.  260,  it  was 
held  that,  although  in  performing  the  duty  of 
collecting  and  holding  assets  to  await  the 
final  determination  of  the  case,  it  may  be 
proper  and  perhaps  necessary  that  the  re- 
ceiver should  have  access  to  the  books,  yet 
where  they  presumably  contain  other  matters 
that  are  not  relevant  to  the  issues  of  the  case, 
and  disclosure  of  these  might  indirectly  do 
serious  injury  to  many  interests  not  involved 
in  the  present  contest,  and  not  in  fault  in 
any  way  concerning  it,  such  interests  are  en- 
titled to  protection  from  unnecessary  scru- 
tiny, publicity,  and  impertinent  intermed- 
dling, and  for  the  purpose  of  such  protection 
the  books  being  in  the  custody  of  the  court, 
both  parties  will  be  allowed  access  to  them, 
under  such  regulations  as  the  court  shall 
prescribe. 

Ofi&cer  of  corporation. —  Where  an  order 
appointing  a  receiver  of  a  corporation  em- 
powers him  to  take  possession  of  its  books 
and  effects,  the  officers  are  required  to  turn 
such  effects  over  to  him,  without  specific 
direction  in  the  order  to  that  effect.  Young 
V.  Rollins,  90  N.  C.  125.  See  also  Brandt  v. 
Allen,  76  Iowa  50,  40  N.  W.  82,  1  L.  R.  A. 
653;  Edrington  v.  Pridham,  65  Tex.  612. 

Officers  in  possession  claiming  see  infra, 
IV,  D,  5,  h,  (II). 

Protection  under  order  —  In  general. —  De- 
livery to  a  receiver  under  the  order  of  the 
court  having  jurisdiction  to  make  it  will  pro- 
tect the  party  from  accounting  for  such  assets 
in  another  suit  between  different  parties,  al- 
though in  such  other  suit  the  narty  had  been 
enjoined  from  turning  over  said  assets  to  any 
other  person  or  from  in  any  wise  disposing  of 
them.  Carter  V.  Dime  Sav.  Bank,  61  ISfebr. 
587,  86  w.  29.  Compare  Wilmer  v.  At- 
lanta, etc.,  Air-Line  R.  Co.,  30  Fed.  Cas. 
No.  17,775,  2  Woods  409. 

Mandamus. —  So  in  Matter  of  Murrav  Hill 
Bank,  9  N.  Y.  App.  Div.  554.  41  N.  Y.  Suppl. 
920,  it  was  held  ibat  after  the  su]:)erintendent 
of  banks  had  turned  over  to  certain  receivers 
in  another  action  all  the  property,  assets,  and 
books  of  the  bank  then  in  his  possession, 
mandamus  should  not  be  granted  in  a  ]u-o- 
ceeding  for  voluntary  dissolution  of  the  bank, 
on  motion  of  the  temporary  receivers  therein, 
to  compel  him  to  deliver  the  same  property- 
to  them. 

Notice  see  infra.  IV.  D.  5,  j. 

33.  Conflicting  jurisdictions  generallv  see 
Courts,  11  Cyc.  982. 
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the  duty  of  the  court  to  protect  from  interference  the  property  in  its  possession 
through  its  receiver.^^  It  never  tolerates  such  interference  without  its  leave,^ 
whether  it  is  done  by  the  consent  or  submission  of  the  receiver  or  by  compulsory 
process  against  him,^*^  and  has  the  power  by  summary  process  to  require  restora- 
tion of  property  wrongfully  abstracted  from  his  possession. In  thus  restricting 
claimants  or  third  persons  from  interfering  with  the  receiver's  possession  without 
leave  the  rule  is  applied  regardless  of  whether  such  persons  claim  paramount 
to  or  under  the  right  which  the  receiver  was  appointed  to  protect,^^  and  the  court 
has  power  to  preserve  the  property  in  the  custody  of  the  law,  although  by  statute 
leave  to  sue  the  receiver  is  not  necessary.^^  The  rule  is  appUed  to  prevent  an 
attorney  who  aids  or  advises  in  an  interference  with  the  receiver's  possession/® 
and  to  prevent  one  holding  property  as  receiver  from  disposing  of  it  in  a  private 
capacity  to  the  prejudice  of  one  of  the  parties."*^ 

d.  Injunction.  The  court  will  enjoin  an  unauthorized  interference  with  the 
.receiver's  possession.*^    The  remedy  is  a  necessary  incident  to  the  power  of 


Admiralty  jurisdiction  see  Admikalty,  1 
€yc.  814. 

In  supplementary  proceedings  see  Execu- 
tions, 17  Cyc.  1473  et  seq. 

Proceedings  by  and  against  receiver  see  in- 
fra, VI,  A,  D. 

34.  Georgia. —  Vestel  v.  Tasker,  123  Ga. 
?13,  51  S.  E.  300;  Eobinson  v.  Woodmansee, 
76  Ga.  830;  Marshall  v.  Lockett,  76  Ga.  289. 

ISiew  Jersey. —  Moore  v.  Mercer  Wire  Co., 
(Ch.  1888)  15  Atl.  737. 

'New  York. — Parker  v.  Browning,  8  Paige 
388,  35  Am.  Dec.  717. 

Wisconsin. — In  re  Day,  34  Wis.  638. 

United  States. —  U.  S.  v.  Kane,  23  Fed.  748. 

England. —  Russell  v.  East  Anglian  R.  Co., 
14  Jiir.  1033,  20  L.  J.  Ch.  257,  3  Macn.  &  G. 
104,  6  R.  &  Can.  Cas.  501,  49  Eng.  Ch.  80,  42 
Eng.  Reprint  201. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  131 
et  seq. 

35.  Foster  r.  Field,  13  Okla.  230,  74  Pac. 
190;  Darling  t\  Wyoming  Coal,  etc.,  Co.,  2 
Kulp  (Pa.)  142;  Fidelity  Trust,  etc.,  Co.  v. 
Mobile  St.  R.  Co.,  53  Fed.  687 ;  De  Winton  v. 
Brecon,  28  Beav.  200,  6  Jur.  X.  S.  1046,  8 
Wkly.  Rep.  385,  54  Eng.  Reprint  342 ;  Ames  v. 
Birkenhead  Docks,  20  Beav.  332,  1  Jur.  N.  S. 
529,  24  L.  J.  Ch.  540,  3  Wklv.  Rep.  381,  52 
Eng.  Reprint  630;  Randfield  "r.  Randfield,  1 
Dr.  &  Sm.  310,  30  L.  J.  Ch.  18,  3  L.  T.  Rep. 
N.  S.  284,  9  Wkly.  Rep.  70,  62  Eng.  Reprint 
398 ;  Evelyn  v.  Lewis,  3  Hare  472,  25  Eng.  Ch. 
472,  67  Eng.  Reprint  467;  Fripp  v.  Bridge- 
water,  etc..  Canal  Co.,  3  Wklv.  Rep.  356; 
Campbell  v.  Lepan,  19  U.  C.  C.  P.  31. 

Leave  to  sue  receiver  see  infra,  VI,  D,  2,  a. 

36.  De  Winton  v.  Brecon,  28  Beav.  200, 
6  Jur.  N.  S.  1046,  8  Wkly.  Rep.  385,  54  Eng. 
Reprint  342. 

37.  Erie  R.  Co.  r.  Heath,  S  Fed.  Cas.  No. 
4,514,  8  Blat«hf.  536,  holding  that  the  court 
could,  by  summary  process,  compel  a  party 
to  make  restoration,  or  in  default  thereof 
make  good  the  pecuniary  value.  See  also 
In  re  Day,  34  Wis.  638,  irifra,  note  48. 

38.  Woodburn  v.  Smith.  96  Ga.  241,  22 
S.  E.  964;  Day  v.  Postal  Ttel.  Co.,  66  Md. 
354,  7  Atl.  608;  In  re  U.  S.  Reflector  Co., 
S  N.  Y.  Civ.  Proc.  120;  Evelyn  v.  Lewis,  3 
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Hare  472,  25  Eng.  Ch.  472,  67  Eng.  Reprint 
467;  Coleman  v.  Glanville,  18  Grant  Ch. 
(U.  C.)  42. 

39.  Ex  p.  Tyler,  149  U.  S.  164,  13  S.  Ct. 
785,  37  L.  ed.  689;  U.  S.  v.  Murphy,  44  Fed. 
39.  So  in  Abbey  v.  International,  etc.,  R.  Co., 
5  Tex.  Civ.  App.  261,  23  S.  W.  934,  in  an 
action  against  receivers,  upon  rendering  a 
judgment  for  plaintiff,  the  court  was  held  to 
have  properly  declined  to  award  a  writ  of 
restitution,  because  interference  with  the 
property  would  be  a  contempt  of  the  court 
appointing  the  receiver,  and  no  officer  could 
execute  the  writ  without  committing  a  con- 
tempt. 

40.  Fletcher  v.  McKeon,  74  N.  Y.  App. 
Div.  231,  77  N.  Y.  Suppl.  465  ,  (holding  that 
an  attorney  is  guilty  of  contempt  on  whose 
advice  an  alleged  lessee  who  had  been  made  a 
party  in  foreclosure  commenced  proceedings 
to  dispossess  tenants  after  the  appointment 
of  a  receiver,  both  the  party  and  the  attorney 
having  notice  of  the  appointment)  ;  Chafee  v. 
Quidnick  Co.,  13  R.  I.  442  (holding  that  an 
attorney  and  counselor  is  an  officer  of  the 
court;  that  he  is  presumed  to  understand  its 
orders,  and  is  sworn  to  obey  them ;  and  that 
it  can  make  no  difference  that  the  attorney 
is  a  member  of  a  bar  of  another  state,  being 
counsel  of  record  in  the  cause  before  the  court 
in  which  the  receiver  is  appointed)  ;  Geisse  v. 
Beall,  5  Wis.  224,  230;  Wickens  v.  Town- 
shend,  1  Russ.  &  M.  361,  5  Eng.  Ch.  361,  39 
Eng.  Reprint  140. 

41.  Hitz  v.  Jenks,  185  U.  S.  155,  22  S.  Ct. 
598,  46  L.  ed.  851  [reversing  16  App.  Cas. 
(D.  C.)  530]. 

42.  Florida. —  McKinnon -Young  Co.  v. 
Stockton,  53  Fla.  734,  44  So.  237. 

G^eor(7ta.— Vestel  v.  Tasker,  123  Ga.  213,  51 
S.  E.  300;  Woodburn  v.  Smith,  96  Ga.  241,  22 
S.  E.  964. 

New  York. — In  re  Christian  Jensen  Co., 
128  N.  Y.  550,  28  N.  E.  665  {affirming  59 
N.  Y.  Super.  Ct.  552,  15  N.  Y.  Suppl.  144] 
(restraining  the  prosecution  of  replevin 
against  a  corporation  under  the  code  pro* 
visions  in  proceedings  for  the  voluntary  disso- 
lution of  corporations);  Phoenix  Foundry, 
etc.,  Co.  V.  North  River  Constr.  Co.,  6  N.  Y. 
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appointing  a  receiver/"  and  is  said  to  be  a  mild  remedy  when  attachment  and 
punishment  for  contempt  might  have  been  used.^^ 

e.  Contempt  in  General.  When  the  court  appointing  a  receiver  has  made 
an  order  requiring  the  dehvery  to  him  by  a  party  of  the  effects  of  the  estate  or 
of  the  property  over  which  the  receivership  is  extended,  it  may  enforce  obedience 
by  contempt  process. And  if  the  court  has  jurisdiction  of  the  parties  and  the 


Civ\  Proc.  106  (enjoining  suits  against  cor- 
poration binding  on  creditors). 

Pennsylvania. —  Darling  v.  Wyoming  Coal, 
etc.,  Co.,  2  Kulp  142. 

Texas. —  Harrison  y.  Waterberry,  (1894)  27 
S.  W.  109  [reversing  (Civ.  App.  1894)  27 
S.  W.  430  I . 

Washington. —  State  v.  King  County  Super. 
Ct.,  11  Wash.  63,  39  Pac.  244,  in  action  by 
receiver  to  restrain  sale  of  property  of  in- 
solvent corporation  upon  allegations  which 
would  entitle  creditors  to  equitable  distri- 
bution. 

United  fStates.—  Ex  p.  Tyler,  149  U.  S.  164, 
13  S.  Ct.  785,  37  L.  ed.  689;  Lake  Shore,  etc., 
R.  Co.  V.  Felton,  103  Fed.  227,  43  C.  C.  A. 
189;  Fidelity  Trust,  etc.,  Co.  v.  Mobile  St.  R. 
Co.,  53  Fed.  687. 

England. —  Tink  r.  Rundle,  10  Beav.  318, 
50  Eng.  Reprint  604  (on  ex  parte  motion)  ; 
Attv.-Gen.  v.  St.  Cross  Hospital,  2  Wkly. 
Rep.  542. 

Canada. —  Coleman  r.  Olanville,  18  Grant 
Ch.  (U.  C.)  42,  rule  applied  on  petition  by 
receiver  to  restrain  a  party  to  the  suit  from 
proceeding  with  an  action  against  the  re- 
ceiver's tenant. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  131 
et  seq.    And  see  infra,  VI,  A,  1,  b. 

Enjoining  actions  by  parties  represented 
by  receiver  see  infra,  VI,  B,  6. 

Of  suit  against  receiver  see  infra,  VI,  D, 
2  a. 

'43.  Vestel  V.  Tasker,  123  Ga.  213,  51  S.  E. 
300;  Woodburn  v.  Smith,  96  Ga.  241,  22  S.  E. 
964 ;  Woerishoffer  v.  North  River  Constr.  Co., 
99  N.  Y.  398,  2  N.  E.  47  (as  to  power  of 
court  appointing  a  receiver  of  a  corporation 
in  a  proceeding  for  the  equitable  distribution 
of  the  corporate  assets,  to  forbid  any  inter- 
ference with  the  property  in  the  receiver's 
possession,  by  way  of  levy  or  seizure,  on 
motion  of  plaintiff  in  the  receivership  suit 
upon  notice  to  a  creditor  prosecuting  an  in- 
dependent action)  ;  Phoenix  Foundry,  etc.,  Co. 
V.  North  River  Constr.  Co.,  6  N.  Y.  Civ.  Proc. 
106  (holding  that  the  power  to  thus  protect 
assets  for  distribution,  upon  appointing  a 
receiver  of  an  insolvent  corporation,  is  not 
the  creature  of  the  code,  but  is  inherent). 

44.  Vestel  r.  Tasker,  123  Ga.  213,  51  S.  E. 
300:  IMarshall  r.  Loekett,  76  Ga.  289. 

45.  Georqia. —  Ryan  v.  Kingsbery,  88  Ga. 
301.  14  S.  E.  596;  Lewis  v.  Singleton,  61  Ga. 
164. 

i¥owe.— Morrill  v.  Noyes,  56  Me.  458,  96 
Am.  Dec.  486. 

NeiD  York. — ^King  r.  Barnes,  51  Hun  550, 
4  N.  Y.  Suppl.  247  [affirmed  in  113  N.  Y. 
055,  21  N.  E.  184]  (where  upon  demand  for 
books  and  papers  the  party  did  not  allege 
inability  or  non-possession  but  refused  to  com- 


ply with  the  order  because  he  was  advised 
that  it  was  illegal  and  that  he  had  taken 
steps  to  have  it  vacated,  and  on  motion  for 
punishment  for  contempt  he  stated  that  he 
did  not  have  the  books  or  papers  in  his  pos- 
session, and  his  commitment  for  contempt  was 
held  proper)  ;  Watkins  r.  Pinkney,  3  Edw. 
533  (holding  that  where  a  receiver  has  been 
appointed  in  a  judgment  creditor's  suit  and 
the  debtor  has  been  required  to  transfer  his 
property,  the  fact  of  his  having  applied  for 
the  benefit  of  the  bankrupt  act,  intermediate 
the  filing  of  the  bill  and  the  requirement,  will 
not  shield  him  from  an  attachment  for  re- 
fusing to  deliver  his  property  to  a  receiver). 

North  Carolina. —  Young  v.  Rollins,  90 
N.  C.  125. 

Pennsylvania. —  Yeager  v.  Wallace,  44  Pa. 
St.  294;  Darling  v.  Wyoming  Coal,  etc.,  Co., 
2  Kulp  142. 

United  States. —  American  Constr.  Co.  v. 
Jacksonville,  etc.,  R.  Co.,  52  Fed.  937. 

Canada. —  Campbell  i\  Lepan,  19  U.  C. 
C.  P.  31. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  130. 

The  attachment  should  not  be  made  to 
depend  upon  conditions  such  as  the  act  and 
judgment  of  a  special  commissioner  in  filing 
his  certificate  that  defendant  had  complied 
with  the  order,  since  the  court  itself  is  the 
only  proper  judge  of  the  fact  of  such  com- 
pliance.  Geisse  v.  Beall,  5  Wis.  224. 

Personal  demand. —  No  refusal  to  deliver 
can  be  based  upon  a  dem.and  not  made  by  the 
receiver  but  by  plaintiff  or  his  attorney 
or  a  referee  appointed  to  see  that  such  de- 
livery is  made.  Panton  v.  Zebley,  19  How.  Pr. 
(N.  Y.)  394,  where  the  order \vas  that  the 
party  deliver  notes  to  the  receiver  and  it  was 
referred  to  a  referee  to  summon  the  parties 
before  him  and  direct  the  delivery  to  be  made. 

Order  partially  good  —  property  not  in  pos- 
session.—  Where  the  order  is  valid  as  to 
part  of  the  property  which  is  in  the  party's 
possession,  if  he  is  committed  for  contempt 
for  failure  to  comply  with  the  order  as  to 
such  property  no  relief  can  be  granted  on 
habeas  corpus  without  compliance  with  that 
part  of  the  order,  although  the  order  included 
other  property  as  to  which  it  might  not  have 
been  enforceable.  Ex  p.  Tinslev,  37  Tex.  Cr. 
517.  40  S.  W.  306.  66  Am.  St.  Ren.  818 
[affirmed  in  171  U.  S.  101,  18  S.  Ct.  805,  43 
L.  ed,  91].  See  also  Tolman  V.  Jones,  114  111. 
147,  28  N.  E.  464;  Burger  r.  Tobias,  1  Ch. 
Sent.  (N.  Y.)  6. 

Instructions  as  to  the  delivery  of  property 
to  the  receiver  have  been  held  to  be  necessary 
before  a  partner  can  be  punished  for  contempt 
for  failure  to  deliver  the  partnership  property 
to  the  receiver  thereof.  McKelsey  r.  Lewis,  3 
Abb.  N.  Cas.  (N.  Y.)  61. 
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subject-matter  of  the  action  in  which  the  receiver  is  appointed,  any  interference 
with  the  receiver's  possession  after  notice  of  the  character  in  which  such  posses- 
sion is  held,  either  by  taking  forcible  possession  of  the  property  committed  to  his 
charge  or  by  legal  proceedings  for  that  purpose,  without  the  sanction  of  the  court 
appointing  him,  is  a  contempt  of  court  which  will  subject  the  party  to  attach- 
ment and  commitment.*^    It  makes  no  difference  that  the  party  charged  with 


Commitment  not  punishment. — A  judg- 
ment in  a  contempt  proceeding  fining  the  re- 
spondent and  committing  him  until  such  fine 
was  paid  and  the  order  of  the  court  complied 
with  was  held  not  to  impose  a  punishment 
which  would  cause  his  imprisonment  beyond 
the  time  prescribed  by  the  statute  for  im- 
prisonment upon  commitments  for  contempt, 
since  the  only  punitive  part  of  the  judgment 
was  the  fine.  Ex  p.  Tinsley,  37  Tex.  Cr.  517, 
40  S.  W.  306,  66  Am.  St.  Rep.  818. 

Reference  to  ascertain  property. —  Where 
defendant  claimed  that  the  receiver  demanded 
of  him  not  only  the  property  directed  to  be 
surrendered  but  also  other  property  not  em- 
braced within  the  terms  of  the  order,  on 
motion  to  punish  for  contempt  for  refusal  to 
deliver  property,  a  reference  was  ordered  for 
the  information  of  the  court  as  it  was  unable 
to  decide  on  the  affidavits  whether  the  receiver 
was  entitled  to  the  property.  Davies  V. 
Davies,  20  Abb.  N.  Cas.  (N.  Y.)  170.  So 
Avhere  it  appears,  upon  such  a  reference  that 
a  judgment  debtor  has  the  use  of  furniture, 
but  the  same  was  bought  under  a  judgment 
against  him,  and  an  agent  (a  relation),  who 
lives  with  the  debtor  is  to  protect  the  posses- 
sion for  the  buyer,  the  court  will  not,  where 
such  agent  and  buyer  are  not  before  the 
court,  direct  the  debtor  to  deliver  the  furni- 
ture to  a  receiver,  and  his  refusal  to  do  so 
will  be  treated  more  as  an  appeal  to  the  court 
than  as  a  matter  of  contempt.  Robeson  v. 
Ford,  3  Edw.         Y.)  441. 

An  of&cer  of  a  corporation,  who  is  a  party 
to  the  suit,  is  in  contempt  if  he  refuses  to 
turn  over  property  of  the  corporation  to  its 
receiver,  in  obedience  to  the  court's  order, 
although  he  may  personally  claim  a  lien  on 
it.  Tinsley  r.  Anderson,  171  U.  S.  101,  18 
S.  Ct.  805',  43  L.  ed.  91  [affirming  37  Tex. 
Cr.  517,  40  S.  W.  306,  66  Am.  St.  Rep.  818]. 
So  in  Tolleson  ?;.  Peonle's  Sav.  Bank,  85  Ga. 
171,  11  S.  E.  599,  it^is  held  that  where  the 
president  of  the  corporation,  on  whom  a  rule 
nisi  against  the  company  was  served,  comes 
into  court,  answers  in  his  individual  capacity, 
and  takes  part  in  the  proceedings,  the  court 
may  attach  him  for  contempt  in  refusing  to 
obey  its  order  directing  the  company  to  turn 
over  its  assets  in  his  possession  to  the  re- 
ceiver, although  he  has  not  been  made  in- 
dividually a  party  to  the  proceedings.  But 
see  infra,  note  74. 

After  termination  of  receivership. —  In  a 
proceeding  in  equity  to  enjoin  the  use  of  and 
interference  with  certain  school  property, 
after  injunction  granted  and  the  appointment 
of  a  temporary  receiver,  who  was  directed 
under  an  amended  order  to  permit  defendant 
to  remain  in  possession  of  the  property  and 
teach  school  there  until  further  ordered,  the 
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court  finally  passed  an  order  under  an  amend- 
ment of  the  original  petition  appointing  trus- 
tees of  the  property  in  pursuance  of  a  trust 
and  ordering  the  temporary  receiver  to  turn 
over  the  property  to  said  trustees,  and  it  was 
held  on  a  petition  by  the  receiver  in  contempt 
proceedings  against  defendant  for  continuing 
in  possession  of  the  property  and  refusing  to 
deliver  it  upon  his  demand  that  the  order  ap- 
pointing the  trustees  vacated  the  first  order 
restraining  defendant  and  appointing  a 
temporary  receiver,  and  that  defendant  could 
not  be  attached  and  punished  for  interfering 
with  the  receiver  in  the  control  of  the  prop- 
erty thereafter.  Loyd  v.  Lancaster,  117  Ga. 
Ill,  43  S.  E.  501. 

Form  of  order  see  Tolleson  r.  People's  Sav. 
Bank,  85  Ga.  171,  175,  11  S.  E.  599  (commit- 
m.ent  to  imprisonment  until  compliance  with 
order)  ;  Tolleson  v.  Greene,  83  Ga.  499,  500, 
10  S.  E.  120. 

Compelling  assignment  see  supra,  IV,  D, 
2,  b;  infra,  IV,  D,  5,  h,  (m). 

Property  not  in  possession  or  control  see 
supra,  note  28;  and  infra,  IV,  D,  5,  h,  (i), 
(11). 

Remedy  generally  for  failure  to  pay  money 
or  deliver  property  see  Contempt,  9  Cyc.  9. 

46.  Arkansas. —  Walker  v.  Geo.  Taylor 
Commission  Co.,  56  Ark.  1,  18  S.  W.  1056, 
19  S.  W.  601. 

Florida. —  McKinnon-Yormg  Co.  v.  Stock- 
ton. 53  Fla.  734,  44  So.  237. 

Georgia. —  Wikle  v.  Silva,  70  Ga.  717. 

Illinois. —  People  v.  Weigley,  155  111.  491, 
40  N.  E.  300;  Holbrook  v.  Ford,  153  111.  633, 
39  K  E.  1091,  46  Am.  St.  Rep.  917,  27 
L.  R.  A.  324  (constructive  contempt)  ;  Ser- 
comb  V.  Catlin,  128  111.  556,  21  N.  E.  606,  15 
Am.  St.  Rep.  147  {affirming  30  111.  App. 
258];  Richards  v.  People,  81  111.  551  (gar- 
nishment after  appointment  of  receiver  con- 
tempt) ;  Gunning  v.  Sorg,  113  111.  App.  332 
{affirmed  in  214  111.  616,  73  ]^.  E.  870]. 

Kansas. —  Cramer  v.  Her,  63  Kan.  579,  66 
Pac.  617;  Missouri  Pac.  R.  Co.  v.  Love,  61 
Kan.  433,  59  Pac.  1072,  seizure  under  attach- 
ment. 

Kentucky. —  Hazelrigg  V.  Bronaugh,  78  Ky. 
62 ;  Biggs  V.  Garrard,  6  B.  Mon.  484,  44  Am. 
Dec.  778. 

Maine. —  Morrill  v.  Noyes,  56  Me„  458,  96 
Am.  Dec.  486. 

Michiqan. —  Smith  v.  Wayne  Cir.  Judge,  84 
Mich.  564,  47  N.  W.  1092. 

New  Jersey. —  Moore  v.  Mercer  Wire  Co., 
(Ch.  1888)  15  Atl.  737. 

New  TorJc. —  O'Mahoney  v.  Belmont,  62 
K  Y.  133;  Cofiin  v.  Burstein,  68  N.  Y.  App. 
Div.  22,  74  N.  Y.  Suppl.  274 ;  Levy  v.  Stanion, 
33  N.  Y.  App.  Div.  632,  53  N.  Y.  Suppl.  472; 
In  re  W^oven  Tape  Skirt  Co.,  12  Hun  111; 
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the  contempt  was  not  a  party  to  the  proceeding  in  which  the  receiver  was 


Sainberg  v.  Weinberg,  25  Misc.  327,  54  N.  Y. 
Suppl,  559;  James  v.  James  Cement  Co.,  8 
K  Y.  St.  490:  Corey  v.  Long,  12  Abb.  Pr. 
N.  S.  427;  Riggs  r.  Whitney,  15  Abb.  Pr. 
38S;  Albany  City  Bank  v,  Schermerliorn,  9 
Paige  372,  38  Am.  Dec.  551;  Noe  v.  Gibson, 
7  Paige  513;  Matter  of  Plopper,  5  Paige  489. 

'North  Carolina. —  Delozier  v.  Bird,  125 
N.  C.  493,  34  S.  E.  643,  123  N.  C.  689,  31 
S.  E.  834,  disturbance  of  constructive  posses- 
sion under  an  appointment  in  ejectment  to 
collect  part  of  the  crojis  gi'own  during  the 
litigation,  etc. 

Ohio. — ^Coe  r.  Columbus,  etc.,  R.  Co.,  10 
Ohio  St.  372,  75  Am.  Dec.  518  (indicating 
liability  of  sherifi"  for  levying  execution)  ; 
Spinning  u.  Ohio  L.  Ins.,  etc.,  Co.,  2  Disn. 
336.  See  also  Eisenmann  v.  Thill,  1  Cine. 
Super.  Ct.  188. 

Pennsylvania. —  Com.  v.  Young,  11  Phila. 
606,  liability  of  sheriff  for  levying  process. 

Rhode  Island. —  Chafee  v.  Quidniek  Co.,  13 
R.  I.  442. 

Tennessee. —  Y'oung  v.  Vanhooser,  6  Lea 
136;  Payne  v.  Baxter,  2  Tenn.  Ch.  517. 

Texas. —  Abbey  v.  International,  etc.,  R. 
Co.,  5  Tex.  Civ.  App.  261,  23  S.  W.  934. 

Yermont. —  Vermont,  etc.,  R.  Co.  V.  Ver- 
mont Cent.  R.  Co.,  46  Vt.  792. 

Virginia. —  Thornton  v.  Washington  Sav. 
Bank,  76  Va.  432;  Beverley  v.  Brooke,  4 
Gratt.  187. 

Wisconsin. —  In  re  Day,  34  Wis.  638,  as  to 
property  delivered  by  mistake. 

United  States. —  Hitz  v.  Jenks,  185  LT.  S. 
155,  22  S.  Ct.  598,  46  L.  ed.  851  [reversing 
16  App.  Cas.  (D.  C.)  530];  In  re  Swan,  150 
U.  S.  637,  14  S.  Ct.  225,  37  L.  ed.  1207 ;  In  re 
Tyler,  149  U.  S.  164,  13  S.  Ct.  785,  37  L.  ed. 
689  (violation  of  injunction  under  bill  by 
receiver  by  levying  process,  the  officer  being 
in  contempt)  ;  Davis  v.  Gray,  16  Wall.  203, 
21  L.  ed.  447  (contempt  to  disturb  the  pos- 
session of  a  receiver  by  force,  or  to  offer  vio- 
lence to  the  person  of  such  receiver  while  he 
is  in  discharge  of  his  official  duties)  ;  Wis- 
wall  V.  Sampson,  14  How.  52,  14  L.  ed.  322; 
In  re  Wilk,  155  Fed.  943;  Commonwealth 
Roofing  Co.  V.  North  American  Trust  Co.,  135 
Fed.  984,  68  C.  C.  A.  418;  Bibber-White  Co. 
V.  White  River  Valley  Electric  R.  Co.,  107 
Fed.  176;  In  re  Acker,  66  Fed.  290;  U.  S.  r. 
Murphy,  44  Fed.  39  (contempt  to  cause  arrest 
of  a  receiver  of  a  corporation  for  violation  of 
a,  statute  against  nuisances  by  obstructing  the 
free  use  of  streets  or  highways,  although  the 
town  ordinances  granting  the  corporation  the 
right  to  construct  and  operate  its  road 
through  the  streets  of  the  town  might  have 
been  void,  and  notwithstanding  a  statute  al- 
lowing suits  against  receivers  without  leave)  ; 
In  re  Higgins,  27  Fed.  443;  In  re  Doolittle, 
23  Fed.  544;  De  Visser  v.  Blackstone,  7  Fed. 
Cas.  No.  3,840,  6  Blatchf.  235;  Secor  v. 
Toledo,  etc.,  R.  Co.,  21  Fed.  Cas.  No.  12,605, 
7  Biss.  513 ;  Thompson  v.  Scott,  23  Fed.  Cas. 
No.  13,975,  4  Dill.  508. 

England. —  Helmore  v.  Smith,  35  Ch.  D. 
449,  56  L.  J.  Ch.  145,  56  L.  T.  Rep.  N.  S. 
[14] 


72,  35  Wkly.  Rep.  157;  Searle  v.  Choat,  25 
Ch.  D.  723,  53  L.  J.  Ch.  506,  50  L.  T.  Rep. 
N.  S.  470,  32  Wkly.  Rep.  397;  Ex  p.  Coch- 
rane, L.  R.  20  Eq.  282,  44  L.  J.  Bankr.  87,  23 
Wkly.  Rep.  726;  Ames  v.  Birkenhead  Docks, 
20  Beav.  332,  1  Jur.  N.  S.  529,  24  L.  J.  Ch. 
540,  3  Wkly.  Rep.  381,  52  Eng.  Reprint  630; 
Hawkins  v.  Gathercole,  1  Drew.  12,  16  Jur. 
650,  21  L.  J.  Ch.  617,  61  Eng.  Reprint  355; 
Lane  v.  Sterne,  3  Giffard  629,  9  Jur.  N.  S. 
320,  10  Wkly.  Rep.  555,  66  Eng.  Reprint  559 
(contempt  on  part  of  execution  creditor  and 
sheriff  in  seizure  of  property  on  execution)  ; 
Russell  V.  East  Anglian  R.  Co.,  14  Jur.  1033, 
20  L.  J.  Ch.  257,  3  Macn.  &  G.  104,  6  R,  & 
Can.  Cas.  501,  49  Eng.  Ch.  80,  42  Eng.  Re- 
print 201;  Broad  v.  Wickham,  4  Sim.  511,  6 
Eng.  Ch.  511,  58  Eng.  Reprint  191  (order  for 
commitment  without  an  order  nisi  previously 
obtained,  for  forcibly  taking  possession  of 
estate)  ;  Angel  v.  Smith,  9  Ves.  Jr.  335,  7 
Rev.  Rep.  214,  32  Eng.  Reprint  632;  Fripp  v. 
Bridgewater,  etc..  Canal  Co.,  3  Wkly.  Rep. 
356. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  132. 
And  see  infra,  IV,  D,  7,  e. 

The  officer  may  be  required  to  withdraw 
his  levy  and  answer  for  the  contempt.  Coe 
V.  Columbus,  etc.,  R.  Co.,  10  Ohio  St.  372,  75 
Am.  Dec.  518  (where  the  objection  .to  the  levy 
was  not  raised  in  the  court  below,  however, 
and  permission  was  inferred  in  the  appellate 
court)  ;  Russell  v.  East  Anglian  R.  Co.,  14 
Jur.  1033,  20  L.  J.  Ch.  257,  3  Macn.  &  G.  104, 
6  R.  &  Can.  Cas.  501,  49  Eng.  Ch.  80,  42  Eng. 
Reprint  201  (where  the  sheriff  submitted  and 
was  not  committed,  but  was  ordered  to  with- 
draw) . 

Interference  with  patent. —  In  re  Woven 
Tape  Skirt  Co.,  12  Hun  (N.  Y.)  Ill,  holding 
that  where  the  rights  and  business  of  a  cor- 
poration, which  manufactured  articles  under 
a  patent  right,  had  passed  into  the  hands  of 
a  receiver,  it  was  a  contempt  for  a  former 
officer  of  the  corporation  to  obtain  a  new 
license  from  the  patentee  and  carry  on  the 
business  in  competition  with  the  receiver,  and 
this,  although  an  action  for  infringement  must 
be  brought  in  the  federal  court,  since  the  pro- 
tection of  the  receiver's  possession  and 
punishment  for  contempt  are  in  no  sense  in 
the  nature  of  such  action. 

Waiver. —  A  receiver  waives  the  right  to 
insist  that  a  creditor  is  guilty  of  contempt 
in  instituting  garnishment  proceedings,  by 
interpleading  in  the  garnishment  suit.  Hol- 
brook  V.  Ford,  153  111.  633,  39  N.  E.  1091,  46 
Am.  St.  Rep.  917,  27  L.  R.  A.  324.  To  the 
same  effect  see  In  re  Young,  7  Fed.  855.  where 
the  custodian  of  the  property  for  the  re- 
ceiver appeared  and  pleaded  in  an  action 
of  replevin  against  him  in  which  plaintiff 
recovered  judgment. 

Contempt  not  in  court's  presence. —  Under 
the  federal  statute  limiting  the  power  to 
punish  for  contempts,  so  that  persons  not 
parties  and  not  holding  official  positions  re- 
quiring them  to  yield  obedience  to  the  court 
in  their  official  conduct  could  be  punished 
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appointed ;  the  restoration  of  the  property  may  be  thus  enforced/^  and  the 
receiver's  title  or  ultimate  right  to  possession  cannot  be  tried  in  contempt  pro- 
ceedings.^^ Such  process  cannot  be  used,  however,  to  get  into  the  receiver's 
hand  mere  debts  due  to  the  parties  over  whose  property  the  receiver  is  appointed. 
The  obligation  of  such  debtor  cannot  be  thus  enforced. 

f.  Actual  Interference.  Proceedings  which  do  not  actually  and  physically 
interfere  with,^^  or  disturb  or  restrict,  the  receiver's  rights  or  possession  are  some- 
times regarded  as  not  obnoxious  to  the  rule  against  interference  with  such  pos- 
session.^^ So  it  is  held  that  a  motion  should  not'  be  made  for  committal  on  the 
ground  of  a  disturbance  of  possession  when  its  object  is  merely  to  compel  the 
payment  of  costs,  the  question  of  possession  having  been  settled. 

g.  Strikes  and  Labor  Combinations.  Employees  of  a  receiver  have  the  right 
to  organize  into  or  join  a  labor  union  which  has  only  legal  purposes  in  view,^*  as 
the  taking  of  joint  action  as  to  the  terms  of  their  employment,^^  and  such  employees 


only  for  acts  committed  in  the  immediate 
presence  of  the  court  or  so  near  thereto  as  to 
interfere  with  the  administration  of  justice, 
or  for  wilfully  resisting  execution  of  the  law- 
ful process  or  commands  of  the  court,  it  was 
held  that  a  shipper  of  logs  who  had  agreed 
that  after  transportation  each  lot  of  logs 
should  be  held  by  a  particular  person  as  the 
agent  of  the  receivers  of  the  railroad,  and 
who  subsequently  induced  such  person  to  re- 
lease a  raft  without  the  receivers'  consent, 
could  not  be  convicted  of  contempt  y/ithout 
convincing  the  court  beyond  reasonable  doubt 
that  the  release  of  the  raft  was  accomplished 
by  fraud  and  of  proof  that  it  was  done  with 
knowledge  of  the  agent's  instruction  from  the 
receivers.    U.  S.  v.  Jose,  63  Fed.  951. 

Form  of  order  see  Fix  v.  Tyler,  149  U.  S. 
164,  169,  13  S.  Ct.  785,  37  L.'ed.  689;  U.  8. 
V.  Weber,  114  Fed.  950,  954,  punishment. 

Leave  to  sue  receiver  see  infra,  VI,  D,  2,  a. 

47.  People  v.  Weiglev.  155  111.  491,  40 
N.  E.  300;  Erie  R.  Co.  v.  Heath,  8  Fed.  Cas. 
No.  4,514,  8  Blatchf.  536.  But  it  also  held 
that  such  a  proceeding  is  not  an  appropriate 
one  in  which  to  try  the  title  or  the  validity 
of  a  lien  claimed  by  a  stranger,  under  which 
claim  possession  is  retained  as  against  a  re- 
ceiver. Baldwin  v.  Hosmer,  101  Mich.  432, 
59  K  W.  669. 

48.  Georgia.— v.  Silva,  70  Ga.  717. 
'New  York.—  Schultz  r.  Luft,  74  N.  Y.  App. 

Div.  628,  77  N.  Y.  Suppl.  493,  restoration  of 
rents  collected  after  appointment  of  receiver 
to  collect  them. 

North  Carolina. —  Delozier  v.  Bird,  125 
N.  C.  493,  34  S.  E.  64.3,  123  N.  C.  689,  31 
S.  E.  834. 

Pennsylvania. —  Com.  v.  Young,  11  Phila. 
606. 

United  States. —  In  re  Swan,  150  U.  S.  637, 
14  S.  Ct.  225,  37  L.  ed.  1207;  Ex  p.  Tyler, 
149  U.  S.  164,  13  S.  Ct.  785,  37  L.  ed.  689, 
fine  and  also  commitment  until  the  party 
purges  himself  of  contempt. 

England. —  Parker  v.  Pocock,  30  L.  T.  Rep. 
N.  S.  458. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  131 
et  seq.  And  see  the  cases  cited  generally 
supra,  note  46. 

Payment  of  value. —  In  re  Day,  34  Wis. 
638,  holding  that  where  the  property  taken 

riV,  D,  5,  e] 


from  the  receiver  was  sold  and  removed  from 
the  state  so  that  it  was  impossible  for  the 
court  to  compel  restoration,  the  court  may 
find  the  value  of  the  property  and  order  it 
paid  to  the  receiver  by  way  of  reparation. 

49.  Wikle  v.  Silva,  70  Ga.  717  (holding 
that  possession  only  may  be  put  in  issue,  and 
the  question  of  possession  by  the  receiver  hav- 
ing been  contested  upon  conflicting  affidavits 
the  discretion  of  the  chancellor  in  ruling 
that  the  party  was  not  in  contempt  will  not 
be  controlled)  ;  In  re  Day,  34  Wis.  638. 

On  attempt  to  reach  debts  due  out  of  state 
see  infra,  IV,  D,  5,  h,  (ill). 

50.  Elwell  V.  Goodnow,  71  Minn.  383,  73 
N.  W.  1092. 

An  ordinary  judgment  for  the  amount 
withheld  to  be  satisfied  by  execution  is  not 
proper  in  this  kind  of  a  proceeding.  Edring- 
ton  r.  Pridham,  65  Tex.  612. 

Imprisonment  for  debt  see  Contempt,  9 
Cyc.  9. 

51.  Eisenmann  r.  Thill,  1  Cine.  Super. 
Ct.  (Ohio)  188,  where  a  later  attaching 
creditor  instituted  proceedings  in  bankruptcy 
to  compel  a  pro  rata  distribution  of  partner- 
ship eff"ects  and  the  assignee  in  bankruptcy 
interfered  with  the  receiver  previously  ap- 
pointed and  placed  in  possession  in  a  suit  by 
one  of  the  partners  for  a  ratable  distribution 
of  the  property  among  the  partnership  credit- 
ors, and  the  hearing  of  contempt  proceedings 
was  postponed  until  the  receiver  should  be 
disturbed  in  the  performance  of  Ms  duties 
or  until  the  final  hearing. 

52.  The  Halladay  Case,  27  Fed.  830,  in- 
fra, IV,  D,  6,  b,  (II)  note  11.  See  also 
Petaluma  Sav.  Bank  v.  San  Francisco  Super. 
Ct.,  Ill  Cal.  488,  44  Pac.  177.  But  see  in 
this  connection  infra,  VI,  D,  2,  a. 

Levy  of  execution  see  infra,  IV,  D,  7,  e, 
(m). 

53.  Ward  v.  Swift,  6  Hare  309,  12  .Tur. 
173,  31  Eng.  Ch.  309,  67  Eng.  Reprint  1184, 
where  it  was  held  that  the  remedy  should 
be  confined  to  the  protection  of  possession 
and  that  the  court's  authority  is  best  vindi- 
cated by  reserving  its  extreme  powers  for 
cases  which  imperatively  call  for  their  exer- 

^^^54.  U.  S.  V.  Weber,  114  Fed.  950. 

55.  Thomas  v.  Cincinnati,  etc.,  R.  Co.,  62 
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may  be  induced,  by  legal  methods  and  fair  moral  suasion,  to  join  such  an  organiza- 
tion.^^ They  cannot  be  compelled  by  the  court  to  remain  in  the  receiver's  service,^' 
but  may  abandon  it  if  dissatisfied  with  the  terms  of  employment  and  by  per- 
suasion or  argument  induce  others  to  do  the  same.^^  Neither  they  nor  such  union^ 
however,  will  be  permitted  to  interfere  with  or  disturb  the  receiver  or  his  sub- 
ordinates in  the  possession  and  operation  of  the  property ;  it  is  a  contempt  of 
court  to  incite  such  employees  to  leave  the  receiver's  service  in  pursuance  of  an 
unlawful  combination  or  conspiracy  to  prevent  his  operation  of  the  business,^* 
and  to  interfere  with  such  employees  as  voluntarily  remain  in  the  receiver's 
service,  by  violence,  threats,  or  intimidation.^^ 


Fed.  803,  where  it  is  said  that  such  employees 
have  the  right  to  appoint  officers  who  shall 
advise  them  as  to  the  course  to  be  taken  by 
them  in  their  relations  with  their  employer; 
that  they  may  unite  with  other  unions;  and 
that  the  officers  they  appoint,  or  any  other 
person  to  whom  they  choose  to  listen,  may  ad- 
vise them  as  to  the  proper  course  to  be  taken 
by  them  in  regard  to  their  employment,  or, 
if  they  choose  to  repose  such  authority  in 
any  one,  may  order  them,  on  pain  of  expul- 
sion from  their  union,  peaceably  to  leave  the 
employ  of  their  employer  because  any  of  the 
terms  of  their  employment  are  unsatisfactory. 

56.  U.  S.  V.  Weber,  114  Fed.  950. 

57.  Arthur  v.  Oakes,  63  Fed.  310,  11 
C.  C.  A.  209,  25  L.  R.  A.  414;  Beers  v. 
Wabash,  etc.,  R.  Co.,  34  Fed.  244.  See,  gen- 
erally, Labok  Unions,  24  Cyc.  815. 

58.  Arthur  r.  Oakes,  63  Fed.  310,  11 
C.  C.  A.  209,  25  L.  R.  A.  414  (holding  that 
in  order  that  employees  and  their  associates 
may  not  unwillingly  place  themselves  in 
antagonism  to  the  court's  authority,  and  be- 
come subject  to  fine  and  imprisonment  as  for 
contempt,  the  order  should  indicate  that 
strikes  intended  to  be  restrained  are  those 
designed  to  physically  cripple  the  trust  prop- 
erty, or  to  actually  obstruct  the  receivers  in 
the  operation  of  the  road,  or  to  interfere  with 
their  employees  who  do  not  wish  to  quit,  or 
to  prevent,  by  intimidation  or  other  wrong- 
ful modes,  or  by  any  device,  the  employment 
of  others  to  take  the  places  of  those  quitting, 
and  not  such  as  are  the  result  of  the  exer- 
cise by  employees,  in  peaceable  ways,  of  rights 
clearly  belonging  to  them,  and  not  designed 
to  embarrass  or  injure  others,  or  to  interfere 
with  the  actual  possession  and  management 
of  the  property  by  the  receivers)  ;  U.  S.  V. 
Kane,  23  Fed.  748. 

59.  Beers  v.  Wabash,  etc.,  R.  Co.,  34  Fed. 
244. 

^  60.  U.  S.  V.  Weber,  114  Fed.  950  (hold- 
ing that  the  object  of  a  union  to  control  min- 
ing operations  for  the  purpose  of  enforcing 
compliance  with  their  demands,  if  the  union 
miners  in  some  other  state  should  make  com- 
plaint of  agreements  by  ordering  and  carrying 
into  effect'  a  general  strike,"  is  illegal)  ; 
Thomas  r.  Cincinnati,  etc.,  R.  Co.,  62  Fed. 
803  (holding  that  a  combination  to  incite  em- 
ployees of  all  the  railroads  in  the  country 
to  suddenly  quit  their  service,  without  any 
dissatisfaction  with  the  terms  of  their  em- 
ployment in  order  to  starve  the  railroad  com- 
panies and  the  public   into  compelling  an 


owner  of  cars  used  in  operating  the  road  to 
pay  his  employees  more  wages  is  an  unlawful 
conspiracy  whether  the  purpose  is  effected  by 
means  usually  lawful  or  otherwise ) . 

Where  the  intent  is  to  cripple  the  property 
or  its  operation,  a  combination  of  the  em- 
ployees of  a  railroad  in  the  hands  of  a  re- 
ceiver, made  with  such  intent,  with  or  with- 
out notice  to  quit  his  employ,  is  said  to  be  a 
contempt  of  court  and  all  those  who  combine 
and  conspire  with  the  employees  to  quit,  or 
who,  as  officials  of  labor  organizations,  issue 
printed  orders  to  quit  or  strike  with  such  in- 
tent are  liable  for  contempt.  In  re  Higgins, 
27  Fed.  443. 

61.  U.  S.  V.  Weber,  114  Fed.  950;  In  re 
Higgins,  27  Fed.  443. 

Actiial  violence  is  not  necessary  and  it 
is  the  same  thing  if  employees  are  overawed 
by  preconcerted  demonstrations  of  force. 
The  act  cannot  be  considered  a  mere  request 
or  invitation  when  made  by  one  or  more  of  a 
body  of  strikers  under  circumstances  calcu- 
lated to  convey  a  threatening  intimidation 
with  a  design  to  hinder  or  obstruct  the  em- 
ployee in  the  performance  of  his  duty.  U.  S. 
V.  Kane,  23  Fed.  748 ;  In  re  Doolittle,  23  Fed. 
544. 

A  notice  to  quit  may  by  implication  carry 
with  it  something  sinister  and  in  such  a  case 
it  is  something  more  than  a  mere  invitation 
to  quit  work.  U.  S.  v.  Weber,  114  Fed.  950; 
In  re  W^abash  R.  Co.,  24  Fed.  217,  where  a 
notice,  after  requesting  parties  to  stay  away 
from  a  shop  until  a  strike  should  be  settled, 
continued  "  your  compliance  with  this  will 
command  the  protection  of  the  Wabash  em- 
ployees," and  that  "  in  no  case  are  you  to 
consider  this  an  intimidation,"  and  it  Avas 
held  that  this  was  an  unlaAvful  interference 
with  the  receiver's  management  of  the 
road. 

Employees  of  another  railroad  who  prevent 
the  receiver's  employees,  by  intimidation, 
from  operating  his  trains,  are  in  contempt  of 
court.  Secor  v.  Toledo,  etc.,  R.  Co.,  21  Fed. 
Cas.  No.  12,605,  7  Biss.  513.  And  where  the 
employees  of  such  other  road  by  concert  of 
action  quit  work  and  take  possession  of  and 
obstruct  the  movement  of  engines  and  cars 
on  the  tracks  of  such  company,  and  while  in 
so  doing  obstruct  the  operation  of  engines  or 
cars  in  a  receiver's  custody,  they  will  be 
guiltv  of  contempt.  In  re  Doolittle,  23  Fed. 
544.  " 

Controversy  with  receiver  soo  xnira,  TV,  F, 
6,  e,  (IV),  (B). 
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h.  Property  Not  in  Hand  —  (i)  In  General.    The  rule  that  the  court  may 

interfere  in  a  summary  way  and  order  the  dehvery  of  property  to  its  receiver  ®^ 
has  been  held  to  apply  in  proper  cases  where  the  immediate  possession  is  in  the 
agents  or  employees  of  defendant,  although  they  are  not  parties  to  the  record/^ 
or  in  others  claiming  under  parties  to  the  suit,  with  notice  of  the  appointment;  ®* 
and  the  general  rule  against  interference  with  a  receiver's  possession/^  and  estab- 
Ushing  the  power  of  the  .court  summarily  to  protect  such  possession  is  not  con- 
fined to  property  actually  in  the  receiver's  hands,  but  is  applied  to  any  attempt 
to  intercept  or  prevent  payment  to  him  or  to  hinder  him  in  acquiring  possession,®^ 
and  the  court  requires  and  insists  that  application  should  be.  made  to  the  court 
for  the  permission  to  take  possession  of  any  property  of  which  the  receiver  either 
has  taken  or  is  directed  to  take  possession.®^  But  on  the  other  hand  it  is  held 
that  as  against  a  third  person  the  appointment  of  a  receiver  is  not  equivalent 
to  giving  him  possession;  that  the  receiver  must  possess  himself  of  the  property 
in  the  same  manner  as  any  one  else,®^  and  that  before  he  acquires  possession  a 
third  person  claiming  to  be  the  owner  of  the  property  is  not  guilty  of  contempt 
in  taking  possession  and  cannot  be  ousted  by  a  mere  order  of  court  in  the  receiver- 
ship suit.®^    If  another  is  rightfully  in  possession  of  property  when  the  receiver 


62.  See  supra,  IV,  D,  5,  a. 

63.  Ex  p.  Cohen,  5  Cal.  494.  See  also  In 
re  Day,  34  Wis.  638. 

64.  Thornton  v.  Washington  Sav.  Bank, 
76  Va.  432,  writ  of  possession  against  one 
claiming  under  a  lease  made  by  a  party  to 
the  suit  after  the  appointment  of  the  receiver. 
See  also  Comer  i\  Felton,  61  Fed.  731,  10 
C.  C.  A.  28. 

65.  See  supra,  IV,  D,  5,  c. 

66.  Kentucky. —  Hazelrigg  v.  Bronaugh,  78 
Ky.  62. 

New  York. —  In  re  U.  S.  Eeflector  Co.,  8 
N.  Y.  Civ.  Proc.  120. 

Rhode  Island. —  Chafee  v.  Quidnick  Co.,  13 
R.  I.  442. 

Virginia. —  Thornton  v.  Washington  Sav. 
Bank,  76  Va.  432,  writ  of  possession  against 
one  claiming  under  a  lease  from  a  party  to 
the  suit  after  the  appointment  of  the  receiver. 

United  States. —  Bowker  v.  Haight,  146 
Fed.  257  (holding  that  an  attorney  who  re- 
ceived a  check  from  a  corporation  as  a  re- 
tainer for  services  to  be  rendered,  and  who 
presented  and  received  payment  of  the  check 
after  he  had  knowledge  that  a  receiver  had 
been  appointed  for  the  property  of  the  cor- 
poration, will  be  required  to  turn  over  the 
sum  so  received  to  the  receiver)  ;  Bibber- 
White  Co.  n.  White  River  Valley  Electric  R. 
Co.,  107  Fed.  176;  American  C'onstr.  Co.  v. 
Jacksonville,  etc.,  R.  Co.,  52  Fed.  937.  See 
also  Sullivan  v.  Colby,  71  Fed.  460,  18  C.  C.  A. 
193. 

England. — Ames  V.  Birkenhead  Docks,  20 
Beav.  332,  1  Jur.  N.  S.  529,  24  L.  J.  Ch.  540, 
3  Wkiy.  Rep.  381,  52  Eng.  Reprint  630; 
Langford  v.  Langford,  5  L.  J.  Ch.  60;  Parker 
V.  Pocock,  30  L.  T.  Rep.  N.  S.  458. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  129. 

Collections. —  Robinson  v.  Woodmansee,  76 
Ga.  830  (commitment  of  defendant  until 
money  collected  by  him  in  violation  of  an 
injunction  is  restored  to  the  receiver)  ;  Gary 
V.  Brown,  33  111.  App.  435  (where  the  court 
enjoined  proceedings  to  prevent  the  collection 
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of  a  note  which  the  receiver  was  appointed 
to  collect)  ;  Parker  v.  Pocock,  30  L.  T.  Rep. 
N.  S.  458  (order  to  restore  money  collected 
or  be  committed ) .  See  also  Bowling  Green 
Sav.  Bank  v.  Todd,  64  Barb.  (N.  Y.)  146 
\_affirmed  in  52  N.  Y.  489],  as  to  payment  by 
attorney  in  cause  of  money  collected  after 
appointment  of  receiver,  and  upon  which  the 
attorney  had  no  lien,  and  right  to  retain  that 
upon  which  there  was  a  lien. 

Collusive  removal  by  partnership  before  ap- 
pointment.—  In  Skip  V.  Harwood,  3  Atk. 
564,  26  Eng.  Reprint  1125,  in  a  suit  between 
partners  for  an  accounting  defendant  was 
held  guilty  of  contempt  and  punishable  for 
collusively  removing  part  of  the  partnership 
property  in  order  to  evade  the  decree  for  a 
receiver  to  collect  the  partnership  debts,  etc., 
although  the  decree  had  not  been  drawn  up 
at  the  time,  he  having  been  present  in  court 
during  the  hearing. 

Interference  with  rents  see  infra,  IV,  D, 
7,  a. 

67.  See  infra,  IV,  D,  6 ;  VI,  A. 

68.  Metcalfe  r.  Commonwealth  Land,  etc., 
Co.,  113  Ky.  751,  68  S.  W.  1100,  24  Ky.  L. 
Rep.  527;  Kidder  v.  Beavers,  33  Wash.  635, 
74  Pac.  819;  Cherry  v.  Western  Washington 
Industrial  Exposition  Co.,  11  Wash.  586,  40 
Pac.  136. 

69.  Metcalfe  v.  Commonwealth  Land,  etc., 
Co.,  113  Ky.  751,  68  S.  W.  1100,  24  Ky.  L. 
Rep.  527  (holding  that,  where  contracts  of 
renting  made  by  a  receiver's  agent  have  ex- 
pired, and  the  tenants  have  removed,  leaving 
no  one  in  possession,  the  purchaser  at  a  tax- 
sale,  having  a  deed,  is  not  guilty  of  a  con- 
tempt of  court  in  taking  possession)  ;  Elwell 
V.  Goodnow,  71  Minn.  383,  386,  390,  73  N.  W. 
1092,  1095  (where  the  order  was  that  "the 
city  of  Minneapolis  and  its  treasurer  and 
comptroller  pay  to  said  receiver,  and  to  no 
other  person,  all  moneys  now  due  and  owing, 
and  which  hereafter  may  become  due  and 
owing,  from  said  city  under  said  contract, 
during  said  receivership,  and  until  the  fur- 


EECEIYERS 


[34  Cye.]  213 


is  appointed,  although  the  property  passes  to  the  receiver,  his  right  to  possession 
is  postponed  until  the  termination  of  the  right  of  the  party  in  possession. '^'^ 

(ii)  Strangers  in  Possession  and  Claiming  Right  Thereto.  The 
court  exercises  no  summary  jurisdiction  over  strangers  who  are  in  possession 
of  property  claiming  the  right  to  retain  it;  the  receiver  must  either  proceed 
by  suit  against  him,  or  the  complainant  must  make  him  a  party  to  his  suit,  and 
apply  to  have  the  receivership  extended  to  the  property  in  his  hands,  so  that 
an  order  may  be  made  for  its  delivery,  and  may  be  enforced  by  process  of  con- 
tempt;   and  as  a  general  rule  the  court  will  not  interfere  in  a  summary  way  as 


ther  order  of  this  court,"  and  it  was  held  that 
this  order  does  not  assume  to  adjudge  that 
there  is  any  specific  personal  property  or 
fund  belonging  to  the  partnership,  or  any 
member  thereof,  in  the  possession  of  the  city, 
or  any  of  its  officers ;  and  the  court  did  not 
thereby  obtain  possession  or  jurisdiction  over 
any  specific  property  or  fund;  that  it  cannot 
be  construed  as  an  order  to  pay  the  receiver 
any  money  on  the  contract,  due  to  a  third 
person,  not  a  party  to  the  action,  although 
it  does  invest  the  receiver  with  all  the  rights 
of  the  partnership,  or  any  member  thereof,  to 
the  money  growing  out  of  such  contract,  and 
cannot  be  construed  as  authorizing  the  re- 
ceiver to  collect  from  the  city  the  money 
claimed  to  be  due  or  to  become  due  from  it 
to  the  partnership,  or  any  member  thereof, 
by  proceedings  for  contempt)  ;  In  re  U.  S. 
Reflector  Co.,  8  N.  Y.  Civ.  Proc.  120  (holding 
that  one  having  a  bill  of  sale  of  property 
from  a  corporation  executed  before  the  ap- 
pointment of  its  receiver  is  not  in  contempt 
for  taking  such  property  after  the  appoint- 
ment, where  the  receiver  had  not  taken  or 
claimed  it)  ;  Kidder  v.  Beavers,  33  Wash. 
635,  74  Pac.  819,  infra,  IV,  D,  7,  c,  note  30. 

70.  Comer  v.  Felton,  61  Fed.  731,  10 
C.  C.  A.  28. 

Possession  protected  under  equitable  right. 
—  In  Conklin  v.  U.  S.  Ship  Building  Co.,  123 
Fed.  913,  it  was  held  that  if  one  owning  a 
ship  yard  makes  a  parol  lease,  or  even  an  im- 
plied lease,  to  another,  to  construct  a  vessel 
in  the  yard,  although  at  common  law  such 
a  lease  may  be  terminated  at  will,  or  by 
summary  notice  under  the  statute,  equity 
courts  would  sustain  it  until  the  person  con- 
structing the  vessel  had  reasonable  time  to 
get  her  off  the  ways,  and  that  in  view  of 
the  circumstances  in  this  case,  the  lessee 
was  entitled  as  against  the  lessor  or  its  re- 
ceiver to  maintain  possession  for  the  pur- 
pose of  the  completion  of  such  contract. 

71.  Alabama. — ^Musgrave  v.  Gray,  123  Ala. 
376,  26  So.  643,  82  Am.  St.  Rep.  124,  denying 
writ  of  assistance. 

Indiana. —  Cook  v.  Citizens'  Nat.  Bank,  73 
Ind.  256. 

New  York. —  Brein  v.  Light,  36  Misc.  112, 
72  N.  Y.  Suppl.  1087;  Dewey  v.  Finn,  18 
N.  Y.  Wkly.  Dig.  558. 

Pennsylvania. —  Yeager  v.  Wallace,  44  Pa. 
St.  294;  Darling  v.  Wyoming  Coal,  etc.,  Co., 
2  Kulp  142. 

Washington. —  State  v.  Chehalis  County 
Super.  Ct.,  8  Wash.  210,  35  Pac.  1087,  25 
L.  R.  A.  354. 


Wisconsin. —  Gelpeke  v.  Milwaukee,  etc.,  R. 
Co.,  11  Wis.  454,  writ  of  assistance  denied. 

United  States. —  Horn  V,  Pere  Marquette  R. 
Co.,  151  Fed.  626. 

Canada. —  Campbell  v.  Lepan,  19  U.  C.  C.  P. 
31. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  129. 

Intervening  rights  of  innocent  purchaser.-— 
If  the  rights  of  third  persons,  in  no  manner 
parties  to  the  record,  have  intervened,  as, 
where  they  have  purchased  the  property  in 
good  faith,  the  master  or  chancellor  will  not 
exercise  such  a  supervisory  control  as  to 
order  it  into  the  possession  of  the  receiver. 
These  purchasers  have  rights  which  cannot 
be  adjudicated  in  this  summary  and  collateral 
method.    Levi  v.  Karrick,  13  Iowa  344. 

72.  Extending  receivership  generally  see 
supra,  III,  H,  2. 

7S.  Maine. —  Morrill  v.  Noyes,  56  Me.  458, 
96  Am.  Dec.  486. 

New  Jersey. — 'Miller  v.  Mackenzie,  29  N.  J. 
Eq.  291. 

New  Yor/c.— Matter  of  Muehlfeld,  16  N.  Y. 
App.  Div.  401,  45  N.  Y.  Suppl.  16  (applying 
the  rule  in  a  decision  that  a  receiver  of  a 
corporation  cannot,  by  motion,  compel  its  as- 
signee for  benefit  of  creditors  to  surrender  the 
property  of  the  corporation  where  the  as- 
signment was  made  before  the  receiver  was 
appointed,  and  the  assignee  was  not  a  party 
to  that  proceeding)  ;  Olmsted  r.  Rochester, 
etc.,  R.  Co.,  46  Hun  552  (as  to  books  of  a 
corporation  which  were  held  under  a  sale  of 
the  corporate  property)  ;  Bowery  Sav.  Bank 
V.  Richards,  6  Thomps.  &  C.  59 ;  Parker  v. 
Browning,  8  Paige  388,  35  Am.  Dec.  717; 
Cassilear  v.  Simons,  8  Paige  273  (practice 
of  extending  receivership  to  fraudulent  as- 
signee ) . 

OMo.— White  V.  Gates.  42  Ohio  St.  109, 
holding  that  in  a  proceeding  in  aid  of  execu- 
tion, upon  a  finding  by  the  court  that  the 
judgment  debtor  had  placed  money  in  the 
hands  of  a  third  person  to  defraud  creditors, 
it  had  no  power  to  imprison  such  third  per- 
son for  contempt  for  refusing  to  deliver  the 
money  to  the  receiver,  but  the  receiver  must 
resort  to  an,  action  against  such  person. 

Washinqton.--^ta.fo  r.  Ball,  5  Wash.  387, 
31  Pac.  975,  34  Am.  St.  Rep.  866. 

See  42  Cent.  Dig.  tit.  "Receivers."  §  129. 

But  see  Appleton  Waterworks  Co.  r.  Cen- 
tral Trust  Co.,  93  Fed.  286,  35  C.  C.  A.  302; 
Prentiss  v.  Brennan.  2  Grant  Ch.  (T^.  C.)  18. 

But  where  the  wife  of  a  tenant  of  the  re- 
ceiver, after  the  expiration  of  the  term  and 
an  order  on  the  tenant  to  restore  possession 
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against  the  possession  of  a  stranger  to  the  action  claiming  by  paramount  title, 
but  will  leave  the  question  of  title  to  be  tried  by  a  proper  action  to  be  brought 
for  that  purpose. '^^ 

(ill)  Property  Beyond  Jurisdiction  —  (a)  In  General.  While  a  court 
of  equity  cannot  send  its  receiver  out  of  its  jurisdiction  to  enforce  its  orders  or 
decrees/^  it  may  act  upon  parties  within  its  jurisdiction  and  amenable  to  its 
process/^  who  will  be  in  contempt  if  they  resist  such  orders, '^^  and  may  restrain 
them  from  interfering  with  the  receiver's  possession  of  property  beyond  the 
jurisdiction/^  and  by  attachment  or  otherwise  protect  from  interference  by  suits 
in  foreign  jurisdictions,  by  those  acting  with  notice  or  knowledge,  the  funds 
which  the  receiver  had  been  directed  to  collect. '^^ 


to  the  receiver,  claimed  to  retain  tlie  posses- 
sion on  the  ground  that  the  right  was  in  her, 
and  also  alleged  that  she  had  no  notice  of 
the  rule  to  dispossess  her,  it  was  held  that 
the  court  properly  ordered  that  she  be  dis- 
possessed unless  within  ten  days  she  should 
show  some  reason  in  law  or  equity  why  she 
should  not  be,  it  appearing  that  if  the  matter 
were  delayed,  a  receiver  would  not  be  able 
to  rent  the  land  for  want  of  time.  Visage  v. 
Schofield,  60  Ga.  680. 

74.  Thornton  v.  Washington  Sav.  Bank,  76 
Va.  432.  See  also  Sullivan  v.  Colby,  71  Fed. 
460,  18  C.  C.  A.  193. 

An  officer  of  a  corporation  who  claims  title 
to  certain  property  under  assignments  from 
the  corporation  prior  to  the  commencement 
of  the  proceedings  in  which  the  receiver  was 
appointed  cannot  be  punished  for  contempt 
for  refusal  to  turn  it  over  to  the  receiver,  the 
process  being  against  the  corporation  alone, 
and  the  fact  that  such  officer  verified  the  an- 
swer of  the  corporation  did  not  make  him  a 
party.  Ex  p.  Hollis,  59  Cal.  405;  State  v. 
Ball,  5  Wash.  387,  31  Pac.  975,  34  Am.  St. 
Rep.  866,  where  the  president  of  a  bank  on 
whom  process  against  the  bank  had  been 
served  as  its  president  was  not  in  contempt 
for  refusal  to  turn  over  property  held  by  an- 
other bank  of  which  also  he  was  the  president. 
But  on  the  other  hand  it  is  held  that  the  re- 
ceiver of  a  corporation  may  invoke  the  aid 
of  the  court  by  a  petition  ancillary  to  the 
main  action  for  the  purpose  of  compelling  cor- 
porate officers  to  surrender  assets  which  it 
is  alleged  they  are  concealing  and  seeking  to 
convert  to  their  own  use^  and  an  objection 
that  an  action  at  law  by  the  receiver  will  lie 
is  not  maintainable,  since  allegations  of  the 
petition,  which  sets  up  in  addition  to  the 
concealment,  etc.,  that  the  officers  were  in- 
solvent, showed  grounds  of  equitable  juris- 
diction. Brandt  v.  Allen,  76  Iowa  50,  40 
N.  W.  82,  1  L.  R.  A.  653.  See  also  supra, 
note  32. 

When  right  not  adverse. —  In  Miles  v.  New 
South  Bldg.,  etc..  Assoc.,  95  Fed.  919,  it  is 
held  that  in  administering  the  assets  of  an 
insolvent  corporation,  the  court  may^  on  peti- 
tion by  its  receiver,  against  another  corpora- 
tion require  the  latter  to  deliver  to  the 
receiver  property  belonging  to  defendant 
corporation,  but  which  the  second  company 
holds  as  trustee  to  secure  certain  creditors 
and  stock-holders,  as  it  is  only  where  a  right 
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adverse  to  defendant  and  its  creditors  is 
asserted  that  a  separate  suit  is  necessary  to 
adjudicate  such  right. 

Attack  upon  attachment  of  property  in 
officer's  hands  see  infra,  IV,  D,  7,  e,  (ii), 
note  43. 

75.  See  infra,  VIII. 

76.  Holbrook  r.  Ford,  153  111.  633,  39 
N.  E.  1091,  46  Am.  St.  Rep.  917,  27  L.  R.  A. 
324. 

77.  Langford  v.  Langford,  5  L.  J.  Ch.  60. 

78.  Schindelholz  v.  Cullum,  55  Fed.  885,  5 
C.  C.  A.  293,  where  one  who  had  joined  in  a 
proceeding  for  the  winding  up  of  a  corpora- 
tion and  an  equal  distribution  of  its  assets 
among  all  of  its  creditors,  and  had  been  active 
in  extending  the  receivership  to  lands  in  an- 
other state,  caused  suit  to  be  brought  in  the 
latter  jurisdiction  and  obtained  a  lien  on  the 
lands,  and  it  was  held  that  under  these  cir- 
cumstances, \Wthout  reference  to  the  nature 
of  the  receiver's  title,  the  court  appointing  a 
receiver  might  enjoin  such  party  from  en- 
forcing the  lien  or  in  any  way  interfering 
with  the  receiver's  possession. 

79.  Illinois.— Sercomh  v.  Catlin,  128  111. 
556,  21  N.  E.  606,  15  Am.  St.  Rep.  147 
[affirming  30  111.  App.  258]  (attachment  of 
goods  in  another  state  by  a  creditor  of  one 
over  all  of  whose  property  a  receiver  had  been 
appointed  in  Illinois)  ;  Gary  v.  Brown,  33  111. 
App.  435  (holding  that  where  a  receiver  is 
appointed  with  directions  to  collect  a  note, 
the  court  may,  in  regular  proceedings  for 
contempt  in  seeking  to  hinder  and  embarrass 
the  receiver  in  making  the  collection,  require 
the  party  to  terminate  so  much  of  garnish- 
ment proceedings  instituted  by  him  in  an- 
other state  as  tends  to  prevent  payment  to 
the  receiver  of  the  money  due  on  the  note, 
etc.). 

Nev)  Jersey. —  Chesapeake,  etc.,  R.  Co.  v. 
Swayze,  62  N.  J.  Eq.  369  [affirmed  as  re- 
ported in  60  N.  J.  Eq.  369,  47  Atl.  28]. 

Ohio. —  Besuden  v.  E.  Besuden  Co.,  4  Ohio 
S.  &  C.  PI.  Dec.  144,  3  Ohio  N.  P.  165,  power 
to  order  a  creditor  of  a  corporation  of  which 
a  receiver  had  been  appointed  to  dismiss  gar- 
nishee proceedings  in  another  state  and  to 
punish  him  for  contempt  for  failure  to  obey. 

Pennsylvania. —  Line  r.  Carlisle  Mfg.  Co., 
5  Pa.  Dist.  642,  18  Pa.  Co.  Ct.  370,  rule  on 
creditors  of  insolvent  corporation  to  with- 
draw and  discontinue  attachment  suits  in  an- 
ther jurisdiction,  or  that  they  be  attached. 
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(b)  Assignment  or  Conveyance.  The  court  may  order  a  party  to  execute  an 
assignment  or  conveyance  to  the  receiver  of  property  beyond  its  territorial  juris- 
diction, and  disobedience  of  the  order  will  be  a  contempt. 

1.  Attornment  and  Interference  With  Rents  and  Possession.  The  court 
may  order  parties  in  possession  to  attorn  to  the  receiver/^  and  for  this  purpose 
it  is  not  necessary  that  tenants  should  be  parties  to  the  suit/^  although  if  not 


Rhode  Island. —  Cliafee  v.  Quidnick  Co.,  13 
R.  I.  442. 

Vermont. —  Vermont,  etc.,  R.  Co.  v.  Ver- 
mont Cent.  R.  Co.,  46  Vt.  792,  contempt  in 
bringing  suit  in  another  state  and  summoning 
parties  as  trustees  holding  funds  of  the  cor- 
poration over  which  the  receiver  was  ap- 
pointed, and  such  acts  restrained  on  receiver's 
petition. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  131 
et  seq. 

Determination  as  to  paramount  right  or 
superior  equity.— Where  a  court  of  equity 
is  asked  to  proceed  as  for  a  contempt  against 
a  creditor,  who  seeks  to  reach  by  attacliment 
or  garnishment  debts  due  to  an  insolvent 
debtor  from  persons  residing  out  of  the  state, 
it  is  proper  to  inquire  which  of  the  parties 
has  a  paramount  right  or  superior  equity  to 
those  debts.  Holbrook  v.  Ford,  153  111.  633, 
39  N.  E.  1091,  46  Am.  St.  Rep.  917,  27 
L.  R.  A.  324. 

80.  Fenner  r.  Sanborn,  37  Barb.  (N.  Y.) 
610;  Barbour  v.  Lockard,  9  Ohio  Dec.  (Re- 
print) 254,  11  Cine.  L.  Bui.  319;  Wilmer  v. 
Atlantic,  etc.,  Air-Line  R.  Co.,  30  Fed.  Cas. 
No.  17,775,  2  Woods  409. 

81.  Woodyatt  v.  Connell,  38  111.  App.  475 
(tenant  in  possession^  being  a  party  to  fore- 
closure suit)  ;  Sea  Ins.  Co.  v.  Stebbins,  8 
Paige  (N.  Y.)  565  (tenant  of  mortgaged 
premises  in  foreclosure)  ;  Iddings  v.  Bruen, 
4  Sandf.  Ch.  (N.  Y.)  417  {citing  Edwards 
Receivers,  to  the  rule  that  the  order  or  a  no- 
tice should  be  served  on  the  tenants  and  if 
they  refuse  to  attorn  application  should  be 
made  to  the  court  for  an  order  compelling 
them,  and  on  their  disobedience  they  should 
be  proceeded  against  for  contempt)  ;  Shart) 
V.  Carter,  3  P.  Wms.  375,  379  note,  24  Eng. 
Reprint  1108.  See  also  Williams  v.  Williams, 
11  Wkly.  Rep.  635. 

Costs  on  motion  against  tenants. —  On  a 
motion  that  tenants  may  attorn  it  was 
held  not  the  course  of  the  court  to  order 
the  tenants  to  pay  the  costs  of  the  motion. 
Hobhouse  v.  Hollcombe,  2  De  G.  &  Sm,  208, 
64  Eng.  Reprint  92. 

Owner  in  possession  —  In  general. —  It  has 
been  said  to  be  the  course  of  the  court  of 
chancery  in  England  that  if  a  receiver  is  ap- 
pointed of  real  estate  and  the  owner  is  in 
possession  application  should  be  made  to  the 
court  for  delivery  of  possession  to  the  re- 
ceiver, who  could  not  distrain  on  such  owner 
who  is  not  tenant  to  the  receiver.  Griffith 
r.  Griffith,  2  Ves.  400,  28  Eni?.  Reprint  256. 
But  it  has  also  been  held  that  where  the  suit 
is  to  enforce  a  charge  on  real  estate,  a>^ainst 
one  who  owns  and  occupies  the  estate,  he  will 
be  compelled  to  attorn  to  a  receiver.  Everett 
V.  Belding,  22  L.  J.  Ch.  75,  1  Wkly.  Rep.  44, 


where  a  reference  was  directed  to  the  master 
to  fix  an  occupation  rent. 

In  supplementary  proceedings  under  the 
statute  in  New  York  it  is  held  that  it  is  a 
contempt  for  the  judgment  debtor  to  inter- 
fere with  the  collection  of  rents  of  real  prop- 
erty not  occupied  by  himself  after  the  ap- 
pointment of  a  receiver  and  the  filing  of  the 
order  in  the  county  where  the  property  is 
situated.  Vermont  Marble  Co.  r.  Wilkes,  30 
N.  Y.  Suppl.  381.  And  as  to  title  of  receiver 
generally  in  such  proceedings  see  Execu- 
tions, 17  Cyc.  1464. 

Occupation  rent  prior  to  appointment. — 
But  an  order  before  the  hearing  is  erroneous 
if  it  directs  a  party  who  was  in  possession 
as  equitable  owner  of  a  share  of  the  property 
to  pay  an  occupation  rent  for  a  period  ante- 
cedent to  the  order  for  fixing  the  occupation 
rent  and  appointing  a  receiver,  since  the  lat- 
ter order  is  the  origin  of  the  tenancy,  and 
consequently  his  liability  to  rent  could  only 
commence  as  from  that  date.  Lloyd  v.  Mason, 
2  Mvl.  &  C.  487,  14  Eng.  Ch.  487,  40  Eng. 
Reprint  725. 

82.  Sea  Ins.  Co.  v.  Stebbins,  8  Paige 
(N.  Y.)  565  (tenant  of  mortgagor  not  party 
to  foreclosure)  ;  Reid  v.  Middleton,  Turn.  &  R. 
455,  12  Eng.  Ch.  455,  37  Eng!  Reprint  1176 
(where  the  lord  chancellor  said  that  where  a 
receiver  was  .appointed  the  ordinary  direction 
was  that  the  tenants  should  attorn;  that  the 
court  could  not  know  who  were  tenants;  but 
that  if  application  was  made  to  A,  B,  and  C, 
to  attorn,  and  they  would  not  do  so,  the 
course  was  to  move  that  they  should  attorn, 
and  then  they  were  to  come  and  inform  the 
court  whether  they  were  tenants  or  not) .  See 
also  Smith  v.  Butcher,  28  Gratt.  (Va.)  144. 

Rents  due  and  to  become  due. —  In  a  suit 
by  judgment  creditors  to  subject  real  estate 
encumbered  by  deeds  of  trust,  the  executions 
were  held  to  be  a  charge  upon  the  rents  in 
arrear  and  it  was  held  proper  to  direct  the 
receiver  to  collect  such  rent  as  well  as  rent 
to  accrue,  and  to  order  the  tenants  to  attorn 
and  pay  rents  to  him.  Smith  v.  Butcher,  28 
Gratt.  "(Va.)  144. 

Order  to  pay  sum  claimed  as  rent. —  In 
American  Mortg.  Co.  r.  Sire,  103  N.  Y.  App. 
Div.  300,  92  N.  Y.  Suppl.  1082,  it  is  held  that 
the  court  cannot  order  a  tenant  in  possession 
under  a  prior  contract  with  the  owner,  and 
who  is  not  a  party  to  the  foreclosure  suit,  to 
pay  to  a  receiver  a  sum  of  money  claimed  by 
him  as  rent;  that  such  relief  can  be  obtained 
only  in  an  action,  and  the  tenant  cannot  bo 
punished  for  contempt  for  interfering  witli 
the  receiver's  possession.  But  sec  Hobson  r. 
Sherwood,  10  Beav.  575,  52  Encr.  Reprint  474: 
Mitchel  r.  Manchester,  Dick.  787.  21  Eng.  Re- 
print 477. 
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parties  their  possession  of  the  premises  cannot  be  disturbed.  And  where  a 
mortgagor,  his  lessee,  and  subtenants  are  parties  to  the  suit  in  which  a  receiver 
is  appointed  to  collect  rents  pending  the  determination  of  the  ultimate  title 
thereto,  an  attempt  by  the  tenant  to  collect  rents  and  the  institution  by  him  of 
proceedings  to  eject  subtenants  who  have  paid  rent  to  the  receiver  are  acts  which 
tend  to  impair  and  defeat  the  receiver's  rights  under  the  order  of  appointment 
and  are  punishable  as  contempt.^* 

J.  Notice  of  Appointment.^^  It  has  been  held  that  the  appointment  of  a 
receiver  of  the  property  of  an  insolvent  corporation  is  legal  notice  to  all  persons 
having  contractual  relations  with  it;  that  their  rights  are  not  affected  by  notice 
or  want  of  it,  but  by  operation  of  law  which  the  court  has  p\it  in  motion/^  and 
the  duty  of  a  party  to  the  suit  to  deliver  property  in  his  possession  to  the  receiver 
upon  his  demand  does  not  depend  upon  official  notice  of  the  appointment  and 
qualification,^^  if  the  party  has  actual  notice  of  the  order. But  notice  has 
been  required  of  the  appointment  of  a  receiver  to  collect  rents,  in  order  to  put 
the  tenant  in  default/^  or  to  render  a  lessee  guilty  of  contempt  for  instituting 
dispossess  proceedings  against  tenants  after  the  appointment  of  a  receiver  in 
a  foreclosure  suit,^^  or  to  render  a  tenant;  who  is  not  a  party  to  the  suit,  liable 


Notice  see  infra,  TV,  D,  5,  j. 

83.  Sea  Ins.  Co.  v.  Stebbins,  8  Paige  (N.  Y.) 
565.    See  also  supra.  III,  C,  2 ;  IV,  D,  3,  a. 

84.  Schiiltz  V.  Luft,  74  N.  Y.  App.  Div. 
628,  77  N.  Y.  SuppL  493  (contempt  for  lessee 
who  is  party  to  an  action  for  the  foreclosure 
of  a  mortgage  to  collect  rents  from  a  tenant 
after  service  on  the  lessee  of  the  order  ap- 
pointing the  receiver  and  directing  him  to 
collect  and  enjoining  the  owner  or  her  agents 
or  servants  from  collecting  such  rents)  ;  Cof- 
fin V.  Burstein,  68  N.  Y.  App.  Div.  22,  74 
N.  Y.  Suppl.  274. 

But  as  against  an  assignee  of  rents  not  a 
party  to  a  foreclosure  action,  who  after  the 
appointment  of  a  receiver  to  collect  the  rents 
pendente  lite  collected  such  rents,  the  order 
appointing  the  receiver  never  having  been 
served  upon  him  and  the  tenants  never  hav- 
ing attorned  to  the  receiver,  he  was  held 
not  liable  for  contempt,  the  proper  remedy 
to  bring  him  within  the  reach  of  the  power 
of  the  court  to  punish  him  in  that  manner 
being  to  secure  the  attornment  of  the  tenant 
or  to  extend  the  action  by  amendment  so  as 
to  make  him  a  party  to  it.  Bowery  Sav. 
Bank  v.  Richards,  6  Thomps.  &  C.  (N.  Y.) 
59. 

85.  Rule  against  interference  applied  to 

attorney  see  supra,  IV,  D,  5,  c. 

86.  Breed  v.  Glasgow  Inv.  Co.,  92  Fed. 
760. 

Notice  of  agent's  authority  see  U.  S.  v. 
Jose,  63  Fed.  951,  supra,  note  46. 

87.  See  supra,  IV,  D,  5,  b. 

88.  Geisse  v.  Beall,  5  Wis.  224. 

89.  Drakeford  v.  Adams,  98  Ga.  722,  25 
S.  E.  833;  Lewis  v.  Singleton,  61  Ga.  164, 
holding  that  it  is  the  party's  duty  to  so 
deliver,  although  the  bill  and  order  of  ap- 
pointment have  not  been  served. 

90.  Concluded  by  other  objections  raised 
on  demand.-^ —  Where  a  person  who  has  been 
appointed  receiver  of  the  property  of  a  judg- 
ment debtor  demanded  the  delivery  to  him 
of  personal  property  as  the  property  of  such 
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debtor,  if  the  demand  was  sufficient  in  other 
respects,  the  objection  that  he  did  not  ex- 
hibit at  the  time  of  such  demand  the  evi- 
dence of  his  appointment  as  receiver,  if  the 
refusal  to  deliver  was  not  placed  on  that 
ground,  could  not  be  taken  at  the  trial  of  an 
action  by  the  receiver  to  recover  the  pos- 
session of  such  property.  Livingston  v.  Stoes- 
sel,  3  Bosw:  (N.  Y.)  19. 

91.  Hunt  V.  Wolfe,  2  Daly  (N.  Y.)  298, 
where  a  lessor  died  and  a  receiver  was  ap- 
pointed to  collect  rents  pending  a  controversy 
over  the  probate  of  an  alleged  will  of  the 
deceased,  and  it  was  held  in  analogy  to  the 
rulings  under  a  statutory  provision  that 
where  any  lands  or  tenements  occupied  by  a 
tenant,  or  the  rents  or  profits  or  any  other 
interest  therein,  shall  be  conveyed  by  the 
landlord  of  such  tenant,  the  latter  shall  not 
be  liable  to  such  grantee  for  any  breach  of 
the  condition  of  the  demise  until  he  shall 
have  liad  notice  of  such  grant,  the  receiver 
should  give  notice  of  his  appointment;  that 
if  the  commencement  of  the  action  should  be 
held  a  sufficient  notification  or  demand,  then 
defendant  must  pay  the  costs  of  the  action 
on  payment  of  the  money  into  court,  al- 
though he  was  not  aware  to  whom  it  should 
have  been  paid,  and  is  thus  subjected  to  a 
penalty  without  default  on  his  part. 

92.  Schultz  r.  Luft,  74  N.  Y.  App.  Div. 
628,  77  N.  Y.  Suppl.  493. 

Order  served  on  one  before  he  is  brought  in. 
—  In  Fletcher  r.  McKeon,  74  N.  Y.  App.  Div. 
231,  77  N.  Y.  Suppl.  465,  an  order  appoint- 
ing a  receiver  in  a  foreclosure  suit  to  collect 
rents  from  tenants,  and  enjoining  the  owner 
from  collecting  such  rents  or  interfering  with 
property,  was  served  on  one  claiming  to  have 
leased  the  premises  and  subsequently  the 
summons  was  amended  by  making  him  a 
party,  and  a  copy  served.  Thereafter,  on  the 
advice  of  counsel,  such  lessee  commenced 
proceedings  to  dispossess  tenants  and  it  was 
held  that  both  he  and  his  counsel  were 
guilty  of  contempt. 
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for  contempt  for  refusing  to  attorn  to  the  receiver;  and  previous  notice  or  knowl- 
edge of  the  appointment  of  a  receiver  of  an  insolvent's  property  has  been  deemed 
material  where  the  courts  have  enjoined  the  prosecution  of  foreign  suits  or  have 
committed  creditors  so  prosecuting  them  for  contempt,-  upon  the  theory  of  an 
interference  with  the  receiver/^  or  on  the  question  of  interference  by  the  levy 
of  process. Sometimes  the  matter  is  the  subject  of  statutory  regulation. 

6«  Adverse  Claimants,  Creditors,  Etc.  —  a.  Application  in  Receivership 
Suit  — ■  (i)  In  General.  One  having  a  claim  upon  the  property  must  inter- 
vene in  the  court  of  the  receivership  and  in  the  case  in  which  the  receiver  has 
been  appointed,  and  establish  his  right  in  that  tribunal,  or  must  obtain  leave  of 
that  court  to  bring  an  independent  action/^  and  it  may  be  taken  as  a  general 


93.  American  Mortg.  Co.  v.  Sire,  103  N.  Y. 
App.  Div.  396,  92  N.  Y.  Suppl.  1082,  where 
the  order  was  not  served  on  the  tenant. 

94.  Holbrook  v.  Ford,  153  111.  633,  39 
N.  E.  1091,  46  Am.  St.  Rep.  917,  27  L.  R. 
A.  324  {distinguishing  Sercomb  v.  Catlin,  128 
111.  556,  21  N.  E.  606,  15  Am.  St.  Rep.  147, 
where  the  creditor  who  instituted  the  attach- 
ment proceeding  in  the  foreign  jurisdiction 
had  full  knowledge  before  he  did  so  of  the 
appointment  of  the  receiver  in  Illinois,  under 
which  condition  he  Avas  held  in  contempt, 
in  that  in  the  principal  case  the  attaching 
creditor  had  no  notice  or  knowledge  of  such 
appointment ;  and  further  because  the  com- 
mon debtor  in  the  attachment  and  in  the 
proceedings  in  Illinois  in  the  principal  case 
was  a  foreign  corporation  and  the  receiver 
in  Illinois  took  nothing  outside  of  that 
state].  See  also  Chafee  v.  Quidnick  Co.,  13 
R.  I.  442 ;  Vermont,  etc.,  R.  Co.  v.  Vermont 
Cent.  R.  Co..  46  Vt.  792. 

95.  See  Albany  City  Bank  v.  Schemerhorn, 
10  Paige  (N.  Y.)  263,  infra,  note  62;  In  re 
Wilk,  155  Fed.  943,  knowledge  without 
formal  notice  sufficient. 

96.  See  Allen  v.  Cooley,  53  S.  C.  414,  31 
S.  E.  634,  where  it  appears  that  the  stat- 
ute required  notice  of  the  appointment  to  be 
given  where  "  the  party  claiming  the  prop- 
erty cannot  be  found  in  the  State,"  but  it 
was  held  that  jurisdiction  to  make  an  order 
directing  such  receiver  in  regard  to  his 
duties  is  not  affected  by  the  fact  that  notice 
of  such  appointment  has  not  been  served,  in 
the*  absence  of  evidence  that  the  party  claim- 
ing the  property  cannot  be  found  in  the  state, 
especially  where  such  appointment  was  made 
at  a  hearing  at  which  he  was  represented 
by  counsel,  in  a  cause  to  which  he  had  be- 
come a  party  by  answer. 

Statute  confined  to  permanent  receiver. — 
In  New  York  it  was  held  that  a  statute 
which  required  permanent  receivers  to  give 
notice  of  their  appointment  was  not  ren- 
dered applicable  to  temporary  receivers  by 
the  provision  of  the  code  of  civil  procedure 
requiring  the  latter  to  qualify  as  prescribed 
by  law  in  the  case  of  permanent  receivers, 
as  the  requirement  to  qualify  has  no  refer- 
ence to  proceedings  after  appointment  but 
rather  to  what  must  be  done  in  order  that 
the  appointee  may  act  at  all,  as  the  giving 
of  bond.  Nealis  v.  American  Tube,  etc.,  Co., 
76  Hun  (N.  Y.)  220,  27  N.  Y.  Suppl.  733 
[affirmed  in  150  N.  Y.  42,  44  N.  E.  944]. 


97.  Alabama. — 'Montgomery  r.  Enslen,  126 
Ala.  654,  28  So.  626;  Southern  Granite  Co. 
V.  Wadsworth,  115  Ala.  570,  22  So.  157. 

Florida. —  McKinnon-Young  Co.  v.  Stock- 
ton, 53  Fla.  734,  44  So.  237. 

Georgia. —  Woodburn  v.  Smith,  96  Ga. 
241,  22  S.  E.  964. 

Maine. — -Morrill  v.  Noyes,  56  Me.  458,  96 
Am.  Dec.  486. 

New  York. —  In  re  Christian  Jensen  Co., 
128  N.  Y.  550,  28  N.  E.  665  [affirming  59 
N.  Y.  Super.  Ct.  552,  15  N.  Y.  Suppl.  144] 
(as  to  remedy  of  one  claiming  property 
wrongfully  in  the  possession  of  corporation 
at  the  date  of  the  order  appointing  a  re- 
ceiver, and  restraining  replevin  brought  be- 
tween that  time  and  the  qualification  of  the 
receiver)  ;  In  re  Le  Blanc,  75  N.  Y.  598 
[affirming  14  Hun  8]  (requiring  funds  set 
apart  to  pay  a  dividend  on  corporate  stock 
to  be  paid  by  the  receiver  of  the  corporation 
to  the  stock-holder  without  action)  ; 
O'Mahoney  v.  Belmont,  62  N.  Y.  133;  In  re 
U.  S.  Reflector  Co.,  8  N.  Y.  Civ.  Proc.  120; 
Riggs  V,  Whitney,  15  Abb.  Pr.  388. 

Pennsylvania. —  Robinson  r.  Atlantic,  etc., 
R.  Co.,  66  Pa.  St.  160,  as  to  levy  on  mort- 
gaged property  in  the  possession  of  a  re- 
ceiver, the  court  holding  that  if  a  creditor 
believes  that  the  property  was  not  legally 
mortgaged,  or  for  any  good  reason  should 
not  pass  into  the  hands  of  the  receiver,  his 
duty  is  to  apply  to  the  court  having  ap- 
pointed the  receiver  to  ask  its  discharge  out 
of  custody  in  order  that  he  may  proceed 
against  it. 

Texas. —  Ellis  v.  Vernon  Ice,  etc.,  Co.,  86 
Tex.  109,  23  S.  W.  858. 

Vermont. —  Vermont,  etc.,  R.  Co.  V.  Ver- 
mont Cent.  R.  Co.,  46  Vt.  792. 

Wisconsin. —  In  re  Day,  34  Wis.  638. 

United  States. —  Wiswall  r.  Sampson.  14 
How.  52,  14  L.  ed.  322  [ajjprorcd  in  Hitz 
V.  Jenks,  185  U.  S.  155,  22  S.  Ct.  598.  46 
L.  ed.  851];  Horn  v.  Pere  Marquette  R.  Co.. 
151  Fed.  626;  Winchester  v.  Davis  Pvrite« 
Co.,  67  Fed.  45,  14  C.  C.  A.  300  [affirming 
64  Fed.  664];  Kennedv  r.  Indianapolis,  etc  , 
R.  Co.,  3  Fed.  97,  2  Flipp.  704. 

England. —  Ames  v.  Birkenhead  Docks,  20 
Beav.'  332,  1  Jur.  N.  S.  529.  24  L.  J.  Cli. 
540,  3  Wkly.  Rep.  381,  52  Eng.  Reprint 
630;  Smith  'y.  Effingham.  2  Beav.  232,  17 
Eng.  Ch.  232,  48  Eng.  Reprint  1169;  Hawk- 
ins' i\  Gathercole,  1  Drew.  12,  16  Jur.  650. 
21  L.  J.  Ch.  017,   61    Eng.   R-eprint  355; 
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rule  that,  although  the  court  may  have  issued  a  process,  or  may  have  made  an 
Order  which  may  interfere  with  the  supposed  rights  and  interests  of  other  persons 
not  parties  to  the  cause,  it  is  always  competent  to  them  to  make  an  apphcation 
to  the  court  for  relief,  and  that  justice  will  be  duly  administered  to  them  on  that 
application,  either  at  the  hands  of  the  court  itself  or  in  some  other  mode  which 
the  court  will  sanction/^  since  the  refusal  of  leave  to  sue  in  other  tribunals  or  to 


Russell  V.  East  Anglian  R.  Co.,  14  Jur.  1033, 
20  L.  J.  Ch.  257,  3  Macn.  &  G.  104,  6  R.  & 
Can.  Cas.  501,  49  Eng.  Ch.  80,  42  Eng. 
Reprint  201;  Wardle  v.  Lloyd,  2  Molloy  388. 

Canada. —  Coleman  v.  Glanville,  18  Grant 
Ch.  (U.  C.)  42,  no  right  to  proceed  with- 
out leave  of  court  against  tenant  of  re- 
ceiver. In  Gardner  f.  Burgess,  13  Ont. 
Pr.  250,  actions  brought  by  mortgagees 
without  the  leave  of  this  court  for  sale  of 
mortgaged  premises  to  receive  the  rents  and 
profits  of  such  premises  were  allowed  to 
stand  on  the  petition  of  the  mortgagees. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  138. 

Examination  pro  interesse  suo. —  Under 
the  chancery  practice  the  proper  course  is 
to  apply  to  the  court  to  direct  an  exami- 
nation of  the  party  as  to  his  right  or  title, 
which  is  called  an  examination  pro  inter- 
esse suo.  Brady  r.  Johnson,  75  Md.  445,  26 
Atl.  49,  20  L.  R.  A.  737;  Noe  v.  Gibson, 
7  Paige  (N.  Y.)  513;  Young  v.  Vanhooser, 
6  Lea  (Tenn.)  136;  Beverly  v.  Brooke,  4 
Gratt.  (Va. )  187;  Wiswall  v.  Sampson,  14 
How.  (U.  S.)  52,  14  L.  ed.  322;  Russell  V. 
East  Anglian  R.  Co.,  14  Jur.  1033,  20  L.  J. 
Ch.  257,  3  Macn.  &  G.  104,  6  R.  &  Can.  Cas. 
501,  49  Eng.  Ch.  80,  42  Eng.  Reprint  201; 
Fowler  v.  Haynes,  2  New  Rep.  156.  By 
rule  or  statute  any  person  who  might  have 
moved  under  the  chancery  practice  to  be 
examined  pro  interesse  suo  may  apply  upon 
motion  or  petition  in  the  cause  for  such  re- 
lief as  he  may  deem  himself  entitled  to. 
Pelletier  v.  Greenville  Lumber  Co.,  123  N.  C. 
598,  31  S.  E.  855,  68  Am.  St.  Rep.  837; 
Allan  V.  Manitoba,  etc.,  R.  Co.,  10  Manitoba 
106,  holding  that  an  applicant  might  pro- 
ceed by  petition,  although  where  an  appli- 
cation must  be  made  by  petition  it  cannot 
be  made  by  motion.  See  also  Conley  V. 
Deere,  11  Lea  (Tenn.)  274,  where  the  prac- 
tice in  court  of  Chancery  in  England  under 
which  the  party  applying  to  be  examined 
was  permitted  to  go  before  the  master  and 
state  his  title  upon  which  he  might  have 
had  the  judgment  of  the  master,  and  ulti- 
mately of  the  court,  if  necessary,  is  distin- 
guished from  the  practice  in "  that  state 
where  the  master  had  no  quasi-judicial 
powers  appertaining  to  that  office  in  the 
English  court  of  chancery,  in  that  upon  a 
reference  to  the  master  and  his  report  on 
the  facts  the  court  would  take  the  proper 
action  and  make  the  proper  decree. 

Action  by  stranger  as  owner  see  infra,  VI, 
D,  1. 

98.  Illinois. —  Heise  v.  Starr,  44  111.  App. 
406;  Andrews  v.  Stanton,  18  111.  App.  163. 

New  York. —  In  re  Bailey,  4  IST.  Y.  Civ. 
Proc.  140  (where  costs  adjudged  in  favor  of 
a  corporation  in  an  action  against  it  after 
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a  receiver  was  appointed  for  the  corporation, 
and  upon  which  the  attorney  for  the  cor- 
poration claimed  a  lien,  but  which  had 
nevertheless  been  paid  to  the  receiver,  wer« 
ordered  to  be  paid  by  the  receiver  to  th« 
attorney);  Howell  v.  Ripley,  10  Paige  43; 
Vincent  v.  Parker,  7  Paige  65  (holding  that 
where  a  receiver  was  appointed  of  the  rents 
and  profits  of  real  estate,  a  part,  of  which 
rents  and  profits  was  not  in  controversy  in 
the  suit  in  which  the  receiver  was  appointed, 
but  belonged  to  a  third  person,  not  a  party 
to  the  suit,  in  right  of  his  wife,  and  upon 
the  application  of  the  husband  for  the  pay- 
ment of  that  part  of  the  fund  to  him,  the 
wife  came  in  and  claimed  it,  on  the  ground 
that  her  husband  had  violated  the  marriage 
contract  and  that  she  had  filed  a  bill  against 
him  for  a  divorce  and  for  a  restoration  of 
her  property  acquired  by  the  marriage,  and 
the  court  refused  to  decide  the  question  be- 
tween the  husband  and  wife  upon  that  ap- 
plication, but  the  share  of  the  rents  ard 
profits  belonging  to  them  was  directed  to 
be  paid  into  court,  by  the  receiver,  to  the 
credit  of  the  suit  between  the  husband  and 
wife,  to  abide  such  order  or  decree  as  should 
be  made  in  that  suit  respecting  the  same). 

United  States. —  Commonwealth  Roofing 
Co.  V.  North- American  Trust  Co.,  135  Fed. 
984,  68  C.  C.  A.  418;  Kennedy  v.  Indian- 
apolis, etc.,  R.  Co.,  3  Fed.  97,  2  Flipp.  704. 

England. —  Russell  v.  East  Anglian  R.  Co., 
14  Jur.  1033,  20  L.  J.  Ch.  N.  S.  257,  3 
Macn.  &  G.  104,  6  R.  &  Can.  Cas.  501,  49 
Eng.  Ch.  80,  42  Eng.  Reprint  201;  Gooch  v. 
Haworth,  3  Beav.  428,  43  Eng.  Ch.  428,  49 
Eng.  Reprint  168. 

Canada. —  Coleman  v.  Glanville,  18  Grant 
Ch.   (U.  C.)  42. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  138. 
And  see  the  cases  cited  supra,  note  97.  .See 
also  i^ifra,  VI,  D,  2. 

The  course  of  the  court  of  chancery. —  It 
was  not  according  to  the  course  of  the  court 
of  chancery  to  refuse  liberty  to  try  a  right 
clahned  against  a  receiver  unless  it  was  per- 
fectly clear  that  there  was  no  foundation  for 
the  claim.  See  infra,  VI,  D,  2,  b.  When 
a  party  was  prejudiced  by  having  a  receiver 
put  in  his  way,  the  course  was  either  to 
give  him  leave  to  bring  an  ejectment,  or  to 
permit  him  to  be  examined  pro  interesse 
suo,  which  may  perhaps  often  be  the  most 
convenient  mode.  Beverley  V.  Brooke,  4 
Gratt.  (Va.)  187  (holding'  that  upon  suck 
application,  examination,  master's  report, 
etc.,  it  is  for  the  court  to  decide  the  question 
of  the  right  of  an  encumbrancer  claiming 
the  possession  or  the  rents  and  profits  ac- 
cruing under  the  order  of  appointment,  or, 
in  its  discretion,  the  court  sometimes  gives 
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enforce  the  judgments  of  other  courts  might  in  some  cases  destroy  or  impair 
rights  which  the  court  appointing  the  receiver  has  no  power  to  conserve. 

(ii)  As,  Between  Different  Receivers.  A  receiver  appointed  to  get 
in  property,  part  of  which  he  finds  in  the  possession  of  another  receiver,  ought 
not  to  take  proceedings  to  deprive  the  latter  of  such  possession,  without  the  author- 
ity of  the  court,^  and  it  has  been  held  that  where  the  attention  of  a  trial  judge 
is  not  called  to  the  proceedings  in  a  previous  action  in  which  a  receiver  of  certain 
property  was  appointed,  and  he  appoints  another  receiver  of  the  same  property, 
the  receiver  first  appointed  should  take  possession  of  the  property.^ 


the  claimant  leave  to  bring  an  action  of 
ejectment,  to  try  a  pure  matter  of  legal  title, 
with  such  directions,  however,  as  will  still 
guard  the  possession)  ;  Brooks  v.  Greathed, 
1  Jac.  &  W.  176,  37  Eng.  Reprint  342; 
x\ngel  V.  Smith,  9  Ves.  Jr.  335,  7  Rev.  Rep. 
214,  32  Eng.  Reprint  632;  Anonymous,  6 
Ves.  Jr.  287,  31  Eng.  Reprint  1055. 

The  petition  must  set  out  the  applicant's 
title,  for  an  examination  pro  intere'sse,  from 
its  very  nature,  requires  a  statement  of  the 
charge  or  case  of  the  party  to  be  examined, 
as  otherwise  it  would  be  impossible  for  the 
adversary  to  know  how  to  point  the  inter- 
rogatories. Brien  v.  Paul,  3  Tenn.  Ch. 
357. 

Order  where  money  is  paid  into  court  to 
release  property. —  In  Parker  v.  Browning,  8 
Paige  (N.  Y.)  388,  35  Am.  Dec.  717,  it  was 
held  that  where  a  claimant  of  property  who 
was  a  stranger  to  the  suit,  and  from  whose 
possession  the  receiver  took  it,  paid  a  sum 
of  money  into  court  in  order  to  release  the 
property,  which  was  to  abide  the  further 
order  of  the  court,  an  order  authorizing  a 
suit  at  law  to  try  the  right  to  the  property 
should  direct  that  in  the  event  of  a  recovery 
against  the  receiver  the  money  should  be  ap- 
plied in  part  payment  of  the  damages  re- 
covered for  the  alleged  injury  in  taking 
forcible  possession  of  the  property;  that  the 
claimant  should  stipulate  to  abide  the  result 
of  the  suit,  and  that  if  he  failed  to  recover 
on  the  ground  that  the  transfer  of  the  prop- 
erty was  fraudulent,  the  fund  in  court 
should  be  delivered  to  the  receiver  as  the 
property  of  defendant  for  the  purposes  of  the 
suit. 

Necessity  of  evidence  to  support  motion. — 

Where,  on  petition  for  an  order  to  compel 
a  receiver  to  turn  over  to  petitioner  certain 
property  alleged  to  belong  to  him,  all  the 
allegations  of  the  petition  are  denied,  it  is 
error  to  grant  such  an  order  without  any 
evidence  being  taken.  Smith  V.  Mason,  54 
111.  .4pp.  258: 

Claim  of  creditor  of  party  entitled  to  fund 
see  supra,  TV,  E,  2,  c. 

99.  Petaluma  Sav.  Bank  v.  San  Francisco 
Super.  Ct.,  Ill  Cal.  488,  44  Pac.  177,  where, 
as  illustrating  the  rule  of  courts  of  equity, 
it  is  said  that  if  a  claimant  of  real  prop- 
erty, under  title  adverse  to  that  of  the  par- 
ties represented  by  the  receiver,  asks  leave 
to  commence  his  action  of  ejectment,  no 
court  M'-ould  hesitate  to  grant  his  motion; 
that  it  would  not  attempt  to  try  the  ques- 
tion of  title  —  a  question  appertaining  to 


another  forum  —  with  a  view  to  denying 
leave  to  sue,  if,  in  its  opinion,  the  tiiie  as- 
serted was  not  a  good  one.  See  this  case 
infra,  note  66. 

Allowance  and  payment  of  claims  see  in- 
fra, V. 

1.  Ward  V.  Swift,  6  Hare  309,  12  Jur.  173, 
31  Eng.  Ch.  309,  67  Eng.  Reprint  1184. 

The  proper  practice  on  the  part  of  a  re- 
ceiver to  obtain  property  in  the  posses- 
sion of  another  receiver  of  the  same  court 
is  to  apply  by  petition  in  the  cause  in  which 
the  latter  receiver  was  appointed  for  aa 
order  requiring  him  to  deliver  possession. 
Comer  v.  Felton,  61  Fed.  731,  10  C.  C.  A.  28. 

Writ  of  assistance  denied  in  Gelpeke  v.  Mil- 
waukee, etc.,  R.  Co.,  11  Wis.  454;  Comer  f. 
Felton,  61  Fed.  731,  10  C.  C.  A.  28;  Wilmer 
V.  Atlantic,  etc.,  Air-Line  R.  Co.,  30  Fed. 
Cas.  No.  17,775,  2  Woods  409. 

Petition  for  restoration. — A  receiver  ap- 
pointed by  a  state  court  who,  after  taking 
possession,  has  been  dispossessed  by  a  re- 
ceiver subsequently  appointed  by  a  federal 
court,  has  sufficient  interest  in  the  property 
to  give  him  a  standing  in  the  federal  court 
to  petition  for  the  restoration  of  the  prop- 
erty to  him,  and  also  to  maintain  an  appeal 
from  an  order  denying  his  petition.  Shields 
V.  Coleman.  157  U.  S.  168,  15  S.  Ct.  570,  39 
L.  ed.  660. 

Conflicting  jurisdiction  see  Courts,  11  Cyc. 
982  et  scq. 

Different  appointments  generally  see  supra, 
III,  H,  2. 

2.  Central  Nat.  Bank  r.  Seligman,  64  Hun 
(N.  Y.)  615,  19  N.  Y.  Suppl.^  362. 

Subsequent  appointment  pending  appeal 
from  first  order. — Where  in  an  action  against 
a  corporation  and  its  trustees,  the  court  is- 
sued an  order  for  the  appointment  of  a  re- 
ceiver, and  referred  the  same  to  a  referee 
to  appoint  a  suitable  person,  and  the  trus- 
tees appealed  and  obtained  a  stay  of  proceed- 
ings, and  in  the  meantime  brought  a  suit 
against  the  corporation  and  obtained  the  ap- 
pointment of  a  receiver,  it  was  held  that 
upon  affirmance  of  the  first  order  for  a  re- 
ceiver and  the  appointment  by  the  referee 
thereunder,  his  appointment  related  back  to 
the  time  of  the  granting  of  the  order  di- 
recting him  to  appoint  a  suitable  person, 
and  gave  the  receiver  so  appointed  all  rights 
to  the  possession  of  the  assets  of  the  cor- 
poration, to  the  exclusion  of  the  other  re- 
ceiver. Doming  r.  Now  York  IMarble  Co., 
12  Abb.  Pr.  (N.  Y.)  GO.  Compare  Lottimer 
r.  Lord,  4  E.  D.  Smith  (N.  Y.)  183. 
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b.  Suspension  of  Ordinary  Remedies  —  (i)  In  General.  Ordinarily,  it  is 
held,  proceedings  at  law  are  not  available  to  those  holding  liens  against  property 
in  the  hands  of  a  receiver  pending  the  receivership."'^  And  where  the  receiver  is 
appointed  in  a  proceeding  involving  a  general  distribution  of  the  assets  of  an 
insolvent  corporation,  it  is  held  that  the  rights  of  the  creditors  in  such  assets 
can  be  worked  out  in  no  other  way  than  through  the  receiver/  and  a  statutory 
remedy  afforded  a  creditor  of  an  insolvent  corporation  after  the  appointment 
of  a  receiver  in  proceedings  to  administer  its  assets,  in  a  provision  directing  notice 
to  creditors  and  pointing  out  the  method  of  procedure,  is  held  to  be  exclusive.^ 
On  the  other  hand  it  is  held  that  if  third  persons  who  are  not  parties  to  a  suit  by 
a  creditor  in  which  a  receiver  is  appointed  and  who  have  no  opportunity  to  be 
heard,  are  interested  in  the  property,  and  the  process  is  not  so  framed  as  to  divest 
such  interest,  it  cannot  be  affected,^  and  the  rule  against  interference  with  a 


3.  Premier  Steel  Co,  v.  McElwaine-Rich- 
ards  Co.,  144  Ind.  614,  43  N.  E.  876;  Cramer 
V.  Her,  63  Kan.  579,  66  Pac.  617;  Common- 
wealth Roofing  Co.  V.  North  American  Trust 
Co.,  135  Fed.  984,  68  C.  C.  A.  418. 

A  creditor  may  be  permitted  to  enforce 
his  lien  on  petition  where  a  receiver  was  ap- 
pointed at  the  instance  of  a  stock-holder  of 
a  corporation  in  a  suit  brought  ostensibly 
in  behalf  of  the  stock-holders  and  creditors 
unless  the  appointment  is  followed  by  ac- 
tion indicating  a  purpose  in  good  faith  to 
secure  the  speedy  payment  of  creditors,  or 
unless  the  claim  is  paid  within  a  fixed  time. 
Cohen  V.  Gold  Creek,  Nevada,  Min.  Co.,  95 
Fed.  580;  Scott  v.  Farmers'  L.  &  T.  Co.,  69 
Fed.  17,  16  C.  C.  A.  358.  See  also  supra, 
III,  K. 

Lien  accruing  pending  receivership. — ^Where 
liens  accrued  to  laborers  on  property  leased 
by  a  receiver  under  order  of  the  court,  and 
thereafter  the  lease  is  surrendered  and  pos- 
session resumed  by  the  receiver,  the  lien  will 
not  be  enforced  in  the  ordinary  manner,  but 
the  equity  power  of  the  court  being  invoked 
by  the  lienors  and  the  court  having  posses- 
sion of  the  property,  it  will  direct  payment 
of  the  claims  by  the  receiver.  McAnally  v. 
Glidden,  30  Ind.  App.  22,  65  N.  E.  291. 

4.  ISteio  York. — 'Rankin  i\  Elliott,  14  How. 
Pr.  839,  effect  of  sequestration  of  corporate 
property  and  appointment  of  receiver  in  a 
suit  by  a  judgment  creditor  on  behalf  of 
himself  and  all  other  creditors  in  which  all 
creditors  are  called  in  to  exhibit  their  claims. 

OJiio. — ■  Chenev  v.  Maumee  Cycle  Co.,  64 
Ohio  St.  205,  60  N.  E.  207. 

West  Virginia. —  Griffith  v.  Blackwater 
Boom,  etc.,  Co.,  46  W.  Va.  56,  33  S.  E.  125. 

Wisconsin. —  Ballin  V.  Merchants'  Exch. 
Bank,  89  Wis.  278,  61  N.  W.  1118,  46  Am. 
St.  Rep.  834,  27  L.  R.  A.  357,  78  Wis.  404, 
47  N.  W.  516,  where  the  lienor  under  attach- 
ment and  the  officer  holding  the  process  were 
parties  to  a  sequestration  proceeding  under 
the  statute. 

United  States. —  Maleomson  1).  Wappoo 
Mills,  88  Fed.  680,  where  the  corporation  it- 
self is  turned  over  to  the  receiver  and  an 
order  is  made  restraining  interference,  etc. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  145 
et  seq. 

But  where  a  lien  is  established  in  an  in- 
dependent  suit  without  objection,  the  re- 
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ceiver  and  purchaser  of  the  property  in  the 
receivership  proceedings  being  before  the 
court,  the  judgment  will  bind  them  and  par- 
ties claiming  under  them,  although  if  timely 
objection  had  been  made  in  the  independent 
suit,  the  lienor  would  have  been  required  to 
intervene  in  the  receivership  proceeding,  and 
parties  so  bound  cannot  avail  themselves  of 
the  fact  that  they  had  no  notice  of  the  lien, 
it  being  unrecorded  as  to  them.  Cameron 
r.  Jones,  41  Tex.  Civ.  App.  4,  90  S.  W. 
1129. 

Equitable  remedies. —  WTiile  a  creditor  hav- 
ing a  legal  lien  may  stand  out  and  prose- 
cute his  legal  remedies  against  the  assets 
of  an  insolvent  corporation  his  claim  for 
equitable  remedies  should  be  asserted  in  the 
original  suit  in  which  a  receiver  was  ap- 
pointed. Augusta  Nat.  Bank  v.  Richmond 
Factory,  91  Ga.  284,  18  S.  E.  160. 

5.  Buffum  V.  Hale,  71  Minn.  190,  73  N.  W. 
856  (as  against  the  right  of  a  creditor  to 
sue  the  receiver,  recover  judgment  and  base 
a  claim  in  intervention  thereon)  ;  Danforth 
V.  National  Chemical  Co.,  68  Minn.  308,  71 
N.  W.  274  (holding  under  such  provision 
that  one  having  a  simple  contract  cause  of 
action  against  a  corporation  whose  property 
has  passed  into  the  hands  of  a  receiver  can- 
not proceed  at  law,  obtain  a  default  judg- 
ment, and  then  intervene  setting  up  the 
judgment  as  his  sols  cause  of  action  and 
right  to  share  in  the  distribution). 

Under  the  Georgia  statute  giving  a  new 
remedy  against  insolvent  traders  by  injunc- 
tion and  receivership  in  a  suit  by  creditors 
(see  supra,  II,  B,  7,  c)  while  preexisting 
liens  are  not  to  be  interefered  with  (see 
svpra,  note,  IV,  D,  3,  d,  (ii),  parties  with 
such  liens  may  exercise  their  usual  common- 
law  remedies  (Blanchard  v.  Vansyckle,  70 
Ga.  278)  ;  but  if  they  voluntarily  come  into 
such  suit  and  submit  their  liens  to  that  in- 
vestigation which  a  court  of  equity  may 
exercise  over  them,  they  must  abide  the 
court's  judgment  as  to  the  validity  of  the 
liens,  although  if  they  are  valid  they  must 
be  preserved  and  it  will  be  the  duty  of  the 
court  to  see  that  this  is  done  (Blanchard  V. 
Vansyckle,  supra). 

6.  J.  W.  Dann  Mfg.  Co.  v.  Parkhurst,  125 
Ind.  317,  25  N.  E.  347  (under  the_  doctrine 
that  the  proceeding  in  which  a  receiver  of  a 
corporation   is  appointed  is  not  purely  in 


RECEIVERS 


[34  Cye.]  221 


receiver's  possession  without  leave  of  court  has  been  held  to  have  no  apphcation 
where  the  holders  and  claimants  of  prior  liens  and  encumbrances  are  not  proper 
parties  to  the  suit  in  which  the  receiver  is  appointed  or  subject  to  the  jurisdiction 
of  the  court  in  which  it  is  pending,  and  the  statutory  steps  to  preserve  such  rights 
must  be  enforced  within  a  fixed  time  or  they  will  be  lost.^ 

(ii)  Right  to  Sue  Debtor  and  Effect  Upon  Pending  Actions.^ 
The  appointment  of  a  receiver  will  not  of  itself  debar  a  creditor  of  the  person 
over  whose  estate  the  receiver  is  appointed  from  pursuing  his  legal  remedy  by 
action  against  such  debtor/  or  from  bringing  suits  for  relief  touching  the  same 
property  but  which  in  no  way  interfere  with  the  possession  or  jurisdiction  of  the 
court  in  which  the  receivership  is  pending/^  although  as  to  an  action  which  seeks 
the  immediate  possession  of  the  same  property  the  rule  is  held  to  be  otherwise.^^ 


rem  and  that  in  any  event  mere  seizure  of 
the  corporate  property  is  not  sufficient  to 
give  notice  to  the  world  so  as  to  divest  the 
lien  of  a  stranger)  ;  Snow  v.  Winslow,  54 
Iowa  200,  6  N.  W.  191;  Central  Coal,  etc., 
Co.  V.  Southern  Nat.  Bank,  12  Tex.  Civ. 
App.  334,  34  S.  W.  383  (lien  on  real  prop- 
erty). See  also  Gates  v.  Merchants'  Bank- 
ing, etc.,  Co.,  22  Ohio  Cir.  Ct.  724,  11  Ohio 
Cir.  Dec.  721. 

Effect  of  receiver's  sale  see  infra,  IV,  H, 
12. 

7.  Petaluma  Sav.  Bank  v.  San  Francisco 
Super.  Ct.,  Ill  Cal.  488,  44  Pac.  177,  infra, 
note  66. 

8.  Action  against  receiver  and  joining  re- 
ceiver see  infra,  VI,  D,  2;  VI,  E,  1,  b. 

Cause  of  action  arising  out  of  receivership 

see  infra,  IV,  F,  6,  f. 

In  foreign  jurisdiction  see  infra,  VIII,  A,  2, 
a  et  seq. 

Suits  by  corporation  see  supra,  IV,  C. 

9.  Van  Dusen  v.  Bla:  ,  20  Wkly.  Notes 
Cas.  (Pa.)  45,  after  appointment  for  part- 
nership. See  also  Scavey  v.  Jenkins,  15 
Wkly.  Notes  Cas.  (Pa.)  124.  And  see,  gen- 
erally, Paetneeship,  30  Cyc.  730. 

10.  Metropolitan  Trust  Co.  v.  Lake  Cities 
Electric  K.  Co.,  100  Fed.  897;  Mercantile 
Trust  Co.  V.  Lamoille  Valley  R.  Co.,  17  Fed. 
Cas.  No.  9,432,^  16  Blatchf.  324,  foreclosure 
to  cut  oflF  equity  of  redemption.  See  also 
American  L.  &  T.  Co.  v.  Central  Vermont  R. 
Co.,  86  Fed.  390,  infra,  note  11.  But  see 
Merchants',  etc.,  Nat.  Bank  v.  Kent  County 
Cir.  Judge,  43  Mich.  292,  5  N.  W.  627,  where 
it  was  held  that  it  was  improper  to  enjoin 
one  from  interfering  with  the  property,  who 
had  replevied  property  about  the  time  of  the 
appointment  of  a  receiver  in  a  proceeding  to 
which  such  plaintiff  was  not  a  party,  and 
confine  him  to  an  action  in  trover  and  thus 
require  him  to  submit  to  the  management 
and  sale  of  the  property  by  a  receiver  and 
to  recover  only  the  net  proceeds  after  costs  of 
the  receivership  had  been  paid. 

Receiver  to  collect  rents. —  The  appoint- 
ment  of  a  receiver  to  collect  rents  from  one 
of  the  parties  in  a  controversy  between  land- 
lord and  tenant,  with  no  authority  in  the  re- 
ceiver to  enforce  payment  or  take  possession, 
did  not  prevent  the  landlord  from  reontering 
upon  a  forfeiture  of  the  lease  under  the  terms 
thereof,  or  suspend  the  remedies  of  the  land- 
lord against  such  defaulting  tenants.  Wash- 


ington Market  Co.  v.  Warthen,  2  Mackey 
(D.  C.)  432. 

A  suit  solely  to  determine  title  to  land, 
brought  by  direction  of  the  governor,  may 
be  brought  against  a  railroad  in  the  hands 
of  a  receiver,  without  the  consent  of  the 
federal  court  appointing  the  receiver.  Hous- 
ton, etc.,  R.  Co.  V.  State,  (Tex.  Civ.  App. 
1896)  39  S.  W.  390  [affirmed  in  95  Tex.  507, 
68  S.  W.  777]. 

11.  American  L.  &  T.  Co.  v.  Central  Ver- 
mont R.  Co.,  86  Fed.  390,  distinguishing  the 
case  of  a  suit  for  foreclosure  in  which  im- 
mediate possession  of  the  property  is  sought 
from  one  of  strict  foreclosure  to  cut  off  the 
right  to  redeem.  The  court  also  distin- 
guishes Continental  Trust  Co.  v.  Toledo,  etc., 
R.  Co.,  82  Fed.  642,  where  the  receivers  in  a 
creditors'  suit  had,  by  leave  of  court,  been 
made  defendants  in  a  foreclosure  suit  which 
set  out  the  receivership,  the  suits  had  been 
consolidated  under  the  title  of  the  foreclosure 
suit,  and  the  receivers  had  been  continued  in 
that  suit,  and  the  statement  of  the  judge 
therein  on  a  motion  to  dismiss  the  bill  of 
foreclosure,  that  it  could  not  be  of  import- 
ance that  the  bill  was  apparently  filed  as  an 
independent  bill,  in  that  this  must  be  con- 
sidered as  said  with  reference  to  the  suits  as 
they  then  stood  together  and  falls  short  of 
saying  that  the  foreclosure  suit  could 
properly  be  maintained  during  the  receiver- 
ship in  the  other,  as  a  wholly  independent 
suit.  But  see  Real  Estate  Title  Ins.,  etc.,  Co. 
V.  Mahoning  Rolling  Mill  Co.,  6  Pa.  Dist.  409; 
Holladay  Case,  27  Fed.  830,  holding  that  the 
fact  that  a  state  court  has  acquired  jurisdic- 
tion of  a  suit  between  a  grantor  and  grantee 
of  land,  the  object  of  which  suit  does  not  ap- 
pear, but  which  in  the  nature  of  things  could 
not  involve  the  matters  in  controversy  in  a 
subsequent  suit  by  a  creditor  of  the  grantor 
against  the  grantee  to  set  aside  or  postpone 
the  conveyance  of  said  property  to  the  latter 
on  the  ground  that  it  was  made  to  hinder  and 
delay  plaintiff  in  the  collection  of  his  demand 
against  the  grantor,  and  that  the  former  court 
lias  taken  possession  of  the  property  and  ap- 
pointed a  receiver,  constitutes  no  objection  to 
the  prosecution  of  the  latter  suit;  that  a 
finding  for  nlaintiff  and  a  decree  setting  aside 
or  postponing  the  conveyance  in  his  favor 
would  not  operate  as  an  interference  with  the 
jirocess  of  tlie  state  court  or  the  possession  of 
its  receiver,  although  the  court  would  not 

[IV,  D,  6,  b,  (II)] 


222    [34  Cyc] 


EECEIYERS 


While  the  rule  is  sometimes  laid  down  that  no  person  can  bring  an  action  against 
a  corporation  after  a  receiver  has  been  appointed,  without  the  consent  of  the 
court/^  generally  the  mere  fact  that  a  receiver  has  been  appointed  for  a  corpora- 
tion and  its  property  and  revenues  have  been  sequestered  jby  him  does  not  destroy 
the  existence  of  the  company  as  a  body  corporate  so  that  it  may  not  be  sued, 
but  independent  actions  may  still  be  brought  against  it/^  unless  the  corporation 
is  dissolved  or  such  actions  are  enjoined/*  and  such  suits  may  be  brought  when 


provide  for  the  sale  of  the  property  while  the 
receiver  in  the  first  case  is  in  charge  thereof. 

12.  Cooper  v.  Philadelphia  Worsted  Co., 
(N.  J.  Ch.  1904)  57  Atl.  733. 

13.  District  of  Columbia. —  McDermott  v. 
Crook,  20  App.  Cas.  465,  cause  of  action 
prior  to  appointment  for  w^hieh  receiver  could 
not  be  sued. 

Georgia. —  Citizens'  Bank  v.  Hubbard,  70 
Ga.  411,  where  it  is  said  that  to  hold  that 
where  a  portion  of  the  creditors  of  an  insol- 
vent debtor  filed  a  creditors'  bill  for  themselves 
and  such  as  might  choose  to  come  in  and  be 
made  parties  thereto,  .  and  procured  the  ap- 
pointment of  a  receiver,  this  precluded  other 
creditors  from  proceeding  to  obtain  judgments 
against  the  debtor  himself,  would  be  in  such 
cases  to  discharge  the  debtor  from  all  lia- 
bility, except  as  to  the  specific  assets,  as  ef- 
fectually as  a  judgment  in  bankruptcy. 

Illinois. —  Wolf  v.  Illinois  Nat.  Bank,  17S 
111.  85,  52  N.  E.  896;  People  v.  Barnet,  91 
111.  422;  Wyatt  v.  Ohio,  etc.,  E.  Co.,  10  111. 
App.  289,  holding  that  in  this  respect  it  can 
make  no  difference  whether  the  appointment 
is  made  by  a  state  or  United  States  court. 

Indiana. —  See  Louisville,  etc.,  K.  Co.  v. 
Cauble,  46  Ind.  277,  where  the  receivership  is 
under  a  decree  which  does  not  attempt  to 
take  away  the  corporate  existence,  but  merely 
substitutes  the  possession  and  management 
of  the  receiver  for  that  of  the  corporate 
officers. 

loica. —  Manker  v.  Phoenix  Loan  Assoc., 
124  Iowa  341,  100  N.  W.  38,  (1903)  96  N.  W. 
982  (holding  that  in  such  suit  to  cancel  mort- 
gages executed  to  an  association,  the  court 
may  determxine  the  rights  of  the  parties 
against  the  association,  although  a  general 
receivership  is  pending)  ;  Weigen  v.  Council 
BlufTs  Ins.  Co.,  104  Iowa  410,  73  N.  W.  862; 
Allen  r.  Central  R.  Co.,  42  Iowa  683  (no 
necessity  for  leave  to  sue). 

Missouri. —  Heath  v.  Missouri,  etc.,  R.  Co., 
83  Mo.  617. 

Netv  Yorh. —  Pringle  v.  Woolworth,  90 
N.  Y.  502;  Kincaid  v.  Dwindle,  59  N.  Y.  548 
[affirming  37  N.  Y.  Super.  Ct.  326]  (although 
the  corporation  itself  is  enjoined  from  exercis- 
ing its  corporate  franchises)  ;  People  v. 
Rensselaer  Ins.  Co.,  38  Barb.  323.  So  under 
a  statute  providing  that  a  receiver  of  an  in- 
solvent corporation  might  settle  controversies 
between  him  and  creditors  by  having  a  ref- 
erence and  that  the  report  "jf  the  referee 
"  shall  be  conclusive  of  the  rights  of  the 
parties,"  if  not  set  aside  by  the  court,  it  is 
held  that,  although  there  is  no  express  provi- 
sion allowing  the  corporation  to  be  made  a 
party,  if  it  consents  to  the  reference  and  an- 
pears  before  the  referee  and  takes  part  in  the 
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proceedings,  the  report  may  conclude  it  as 
well  as  the  receiver  and  creditor.  Del  Valle 
V.  Navarro,  21  Abb.  N.  Cas.  136. 

Ohio. —  Monnett  v.  Columbus,  etc.,  R.  Co., 
26  Ohio  Cir.  Ct.  469. 

Texas.— City  Water  Co.  v.  State,  88  Tex. 
600,  32  S.  W.  1033;  Dulling  17.  Weekes,  1(5 
Tex.  Civ.  App.  1,  40  S.  W.  178.  ^ 

Washington. —  Allen  v.  Olympia  Light, 
etc.,  Co.,  13  Wash.  307,  43  Pac.  55;  Scott  v. 
Ranier  Power,  etc.,  Co.,  13  Wash.  108,  42 
Pac.  531. 

United  States. —  Chemical  Nat.  Bank  v. 
Hartford  Deposit  Co.,  161  U.  S.  1,  10  S.  Ct. 
439,  40  L.  ed.  595  [affirming  15Q  111.  522,  41 
N.  E.  225]  ;  Bethel  First  Nat.  Bank  v. 
Pahquioque  Nat.  Bank,  14  Wall.  383,  20  L. 
ed.  840,  national  bank. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  148. 

To  charge  directors  and  stock-holders  as 
voluntary  association. —  In  Wheeler  v.  Clin- 
ton Canal  Bank,  Harr.  (Mich.)  449,  it  was 
held  that  the  fact  that  a  creditor  had  ob- 
tained the  appointment  of  a  receiver  of  a 
defendant  on  a  bill  treating  it  as  a  valid 
corporation  was  no  reason  v/hy  another 
creditor  could  not  maintain  a  suit  against 
the  corporation  and  its  directors  and  stock- 
holders charging  them  as  a  swindling  associa- 
tion under  color  of  the  general  banking  law, 
and  that  they  never  became  incorporated. 

Temporary  receiver. —  So  the  petition  of 
creditors  or  stock-holders  might  set  forth 
facts  which  would  warrant  a  temporary  re- 
ceivership and  a  temporary  possession  by  him 
of  the  corporate  property,  real  and  personal, 
as  where  the  corporation  is  entirely  solvent, 
yet  the  corporate  officers  by  mismanagement 
and  fraud  are  jeopardizing  the  property  (see 
supra,  II,  C,  3,  4),  without  affecting  the  legal 
title  to  either  and  leaving  the  corporation 
subject  to  suits  (Cowan  V.  Pennsylvania 
Plate  Glass  Co.,  184  Pa.  St.  1,  38  Atl. 
1075). 

Suspension  of  corporate  functions  see 
supra,  TV,  C. 

14.  Weigen  r.  Council  Bluffs  Ins.  Co.,  104 
Iowa  410,  73  N.  W.  862. 

A  creditor  may  be  restrained  from  pro- 
ceeding at  law  for  his  debt  where  a  final  order 
is  made  for  the  appointment  of  a  receiver  and 
the  creditor  comes  in  and  makes  his  claim 
thereunder.  In  re  Buffalo  City  Bank,  10 
Paige  (N.  Y.)  378. 

Purpose  to  make  equitsble  distribution  of 
funds. —  Where  the  only  object  of  a  decree 
appointing  receivers  and  awarding  an  injunc- 
tion, so  far  as  disclosed  upon  its  face,  was  to 
provide  for  the  safekeeping  of  the  effects  of 
defendant  corporation,  and  to  prevent  any 
fraudulent  transfer  thereof,  and  where  such 
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the  appointment  of  a  receiver  is  in  a  Ksuit  for  an  accounting  and  not  for  the  winding 
up  of  the  corporate  affairs/^  And  so  a  pending  suit  with  reference  to  which  a 
receiver,  appointed  under  the  chancery  powers  of  the  court  to  preserve  property 
"pendente  lite,  is  invested  with  no  duty  or  authority,  is  not  affected  by  such  appoint- 
ment/*' and  a  hke  rule  has  been  held  to  obtain  in  a  number  of  cases  as  to  the 
effect  of  the  appointment  of  a  receiver  of  a  corporation  upon  pending  actions 
against  the  corporation/^  unless  the  order  of  appointment  is  tantamount  to  a 
dissolution/^  or  unless  there  is  an  injunction  restraining  the  suit,  or  a  legislative 
provision  to  the  contrary.^^    The  corporation  may  in  such  cases  defend  itself 


decree  does  not  state  that  tlie  ulterior  intent 
of  the  court  is  to  make  an  equitable  distribu- 
tion of  the  funds,  and  contains  no  direction 
to  the  receivers  to  give  notice  to  creditors 
to  file  their  claims,  it  has  been  held  that  it 
imposes  no  restriction  upon  creditors  in 
prosecuting  their  claims,  either  at  law  or  in 
equity.  Ellicott  v.  U.  S.  Insurance  Co.,  7 
Gill  (Md.)  307;  Moore  v.  Southern  States 
Land,  etc.,  Co.,  83  Fed.  399.  But  under  a 
statute  providing  for  a  suit  by  a  judgment 
creditor  to  sequester  the  property  of  a  cor- 
poration and  the  pro  rata  distribution  of  its 
assets  among  all  creditors,  an  injunction  may 
issue  to  restrain  all  creditors  from  bringing 
or  maintaining  other  actions.  Ballin  v.  Loeb, 
78  Wis.  404,  47  N.  W.  516,  10  L.  E.  A.  742. 
To  the  same  effect  see  Morton  v.  Stone 
Harbor  Imp.  Co.,  (N.  J.  Ch.  1899)  44  Atl. 
875;  Davis  v.  Butters  Lumber  Co.,  132  N.  C. 
233,  43  S.  E.  650. 

Upon  the  ground  that  without  statute 
there  can  be  no  sequestration  of  corporate 
property  by  means  of  a  receiver,  under  such 
a  provision  embracing  the  power  to  restrain 
the  bringing  of  independent  actions  the  power 
of  the  court  in  the  latter  respect  must  be 
confined  by  the  terms  of  the  statute.  In  re 
Binghamton  General  Electric  Co.,  143  N.  Y. 
261,  38  N.  E.  297. 

15.  Paddack  f.  Staley,  13  Colo.  App.  363, 
58  Pac.  863. 

16.  Gadsden  v.  Whaley,  14  S.  C.  210,  hold- 
ing that  the  receiver  being  no  party  to  such 
suit  cannot  appear  in  it  without  an  order 
making  him  a  party. 

So  the  appointment  of  a  receiver  in  a 
suit  against  a  mortgagor  at  the  instance 
of  a  judgment  creditor  was  held  not  to 
abate  another  suit  pending  against  the  mort- 
gagor, but  that  at  most  it  would  be  but 
an  irregularity  to  proceed  in  the  latter  suit 
until  the  receiver  was  brought  in.  Wilson  v. 
Wilson,  1  Barb.  Ch.  (N.  Y.)  592. 

Under  a  code  provision  that  after  a  trans- 
fer of  interest  in  a  pending  action  it  may 
be  continued  by  the  original  party  unless  the 
court  directs  a  substitution  or  joinder  of  the 
transferee,  it  is  error  to  dismiss  a  complaint 
in  replevin  upon  proof  of  the  appointment  of 
a  receiver  of  plaintiff's  property  subsequent 
to  the  commencement  of  the  action  and  in 
another  cause.  Stearns  v.  Earlv,  49  Misc. 
(N.  Y.)  614,  96  N.  Y.  Suppl.  837.' 

17.  Illinois. — Mercantile  Ins.  Co.  r.  Jaynes, 
87  111.  199;  Toledo,  etc.,  E.  Co.  v.  Beggs,  85 
111.  80,  28  Am.  Rep.  613,  in  which  cases  it  is 
held  not  error  to  refuse  a  continuance. 


Massachusetts. —  Kittredge  v.  Osgood,  161 
Mass.  384,  37  N.  E.  369. 

New  Jersey. —  Cooper  v.  Philadelphia 
Worsted  Co.,  (Ch.  1904)  57  Atl.  733  (even 
where  the  rule  is  that  without  the  consent  of 
the  court  no  person  can  bring  an  action 
against  a  corporation  after  the  appointment 
of  a  receiver)  ;  Ennis  v.  Eden  Mills  Paper 
Co.,  65  N.  J.  L.  577,  48  Atl.  610;  Taylor  v. 
Grav,  59  N.  J.  Eq.  621,  44  Atl.  668;  Willink 
V.  Morris  Canal,  etc.,  Co.,  4  N.  J.  Eq.  377. 

Weiv  York. —  Parry  v.  American  Opera  Co., 
12  N.  Y.  Civ.  Proc.  194. 

United  States. —  Mercantile  Trust  Co.  t;. 
Pittsburgh,  etc.,  R.  Co.,  29  Fed.  732.  See 
also  Central  Trust  Co.  v.  Evans,  73  Fed.  562, 
19  C.  C.  A.  562,  where  the  receiver  was  ap- 
pointed in  foreclosure  proceedings. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  131 
et  seq. 

Appeal  by  corporation.— In  Bowker  v. 
Haight,  etc.,  Co.,  147  Fed.  923,  it  was  held 
that  a  federal  court  which  is  in  charge  of  the 
assets  of  an  insolvent  corporation  will  not 
interfere  with  an  action  in  a  state  court  by 
directing  the  corporation  not  to  appeal  from 
the  judgment  which  has  been  rendered 
therein  against  it,  where  such  appeal  will  not 
involve  expense  to  the  estate. 

Receiver  appointed  pending  appeal  —  lia- 
bility of  sureties  on  appeal-bond. —  In  Stein- 
hauer  v.  Colmar,  11  Colo.  App.  494,  55  Pac. 
291,  a  receiver  of  a  corporation  was  appointed 
after  judgment  against  the  company  and  ap- 
peal by  it,  v/hich  was  affirmed  on  appeal,  no 
application  having  been  made  to  substitute 
the  receiver,  and  it  was  held  that  the  sureties 
on  the  appeal-bond  were  liable,  the  judgment 
against  the  corporation  being  valid. 

18.  See,  generally,  Cokporations.  10  Cvc. 
1316. 

19.  Squire  v.  Princeton  Lighting  Co.. 
(N.  J.  1907)  68  Atl.  176  (under  the  New 
Jersey  statute  of  1896)  ;  Cooper  r.  Phila- 
delphia Worsted  Co.,  (N.  J.  Ch.  1904)  57 
Atl.  733;  Taylor  v,  Grav,  59  N.  J.  Eq.  621, 
44  Atl.  668. 

An  injunction  before  an  adjudication  of 
insolvency  or  appointment  of  a  receiver,  un- 
der a  statute  which  provides  for  an  injunction 
against  the  exercise  of  corporate  franchises 
upon  an  adjudication  of  insolvency  and  for 
the  appointment  of  a  receiver,  which  injunc- 
tion as  issued  merely  restrains  the  trans- 
ferring of  property,  contracting  debts,  etc., 
pending  a  hearing  of  3  rule  to  show  cause 
why  an  injunction  should  not  be  issued  and 
a   receiver  appointed,  but  is   not  directed 
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against  a  liability  which  it  may  ultimately  have  to  discharge. No  decree  or 
judgment  in  such  a  suit  can  operate  to  disturb  the  custody  of  the  receiver,^^  or 
be  satisfied  from  the  property  in  the  hands  of  a  receiver  except  through  the  admin- 
istering assistance  of  the  court  appointing  him,^^  although  it  is  held  that  it  will 
bind  the  parties  as  to  the  recovery  thereon  against  defendant.^^ 

7.  Particular  Applications  of  Foregoing  Rules  —  a.  Right  of  Landlord 
Against  Tenant.^^  The  appointment  of  a  receiver  does  not  affect  the  rights  of 
a  landlord;  but  he  cannot  exercise  them  without  first  obtaining  leave  of  the  court.^^ 


against  the  exercise  of  corporate  franchises, 
does  not  restrain  third  persons  from  pursu- 
ing their  remedies  in  invitum  the  company. 
Squire  v.  Princeton  Lighting  Co.,  (N.  J. 
1907)  68  Atl.  176  [reversing  (Ch.  1906)  64 
Atl.  474]. 

The  court  may  stay  suits  in  a  dissolution 
proceeding  under  a  statute  for  dissolving  and 
winding  up  corporations,  to  which  proceed- 
ing it  is  held  the  corporate  creditors  are 
parties,  so  as  to  prevent  the  recovery  by 
creditors  of  assets  to  which  the  receiver  is 
entitled.  Atty.-Gen.  r.  Guardian  Mut.  L. 
Ins.  Co.,  77  N.  Y.  272. 

After  judgment  and  garnishment  an  ac- 
tion does  not  abate  against  the  garnishee,  al- 
though the  principal  defendant  is  dissolved 
and  a  receiver  appointed.  Hays  v.  Lycoming 
F.  Ins.  Co.,  99  Pa.  St.  621.  See  also  infra, 
IV,  D,  7,  e. 

Suits  against  foreign  corporations  see  in- 
fra, VTIT,  A,  2. 

20.  Parry  v.  American  Opera  Co.,  12  N.  Y. 
Civ.  Proc.  194,  as  distinguished  from  its 
right  to  prosecute  a  suit  for  rights  of  prop- 
erty after  the  transfer  of  its  interest  therein 
to  a  receiver,  the  injunction  order  restraining 
the  corporation  from  exercising  any  power  or 
authority  over  any  of  the  assets  or  property 
rights  thereof. 

21.  Monette  v.  Columbus,  etc.,  R.  Co.,  26 
Ohio  Cir.  Ct.  469;  French  v.  McCready,  (Tex. 
Civ.  App.  1900)  57  S.  W.  894. 

After  its  property  is  returned  to  its  cus- 
tody by  the  court  taking  charge  of  it,  such 
judgment  could  be  enforced  against  it,  in  the 
usual  way,  on  final  process.  Heath  v. 
Missouri,  etc.,  R.  Co.,  83  Mo.  617. 

Effect  of  judgment  as  lien  see  infra,  IV, 
D,  1,  e,  (III),  (A). 

22.  Heath  v.  Missouri,  etc.,  R.  Co.,  83  Mo. 
617. 

23.  Gray  v.  Taylor,  (N.  J.  1899)  44  Atl. 
664;  Pringle  v.  Woolworth,  90  N.  Y.  502; 
Monette  v.  Columbus,  etc.,  R.  Co.,  26  Ohio 
Cir.  Ct.  469;  Pine  Lake  Iron  Co.  v.  La 
Fayette  Car  Works,  53  Fed.  853. 

Property  not  embraced  within  the  receiver- 
ship may  be  subject  to  a  judgment  recovered 
after  the  appointment  of  the  receiver.  City 
Water  Co.  v.  State,  88  Tex.  600,  32  S.  W. 
1033. 

Judgment  of  no  effect. —  It  has  been  held, 
however,  that  a  judgment  after  the  appoint- 
ment of  a  receiver  is  of  no  legal  effect.  In 
re  Immanuel  Presb.  Church,  112  La.  348,  36 
So.  408;  Bell  v.  Chicago,  etc.,  R.  Co.,  34  La. 
Ann.  785.  And  under  a  statute  providing  an 
exclusive  remedy  for  creditors  of  an  insolvent 
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corporation  over  which  a  receiver  is  ap- 
pointed, upon  notice  calling  them  in,  it  is 
held  that  a  subsequent  judgment  rendered 
against  the  insolvent  cannot  form  the  basis  of 
the  creditor's  right  to  share  in  the  distribu- 
tion of  the  assets.  Danforth  v.  National 
Chemical  Co.,  68  Minn.  308,  71  N.  W.  274. 

A  judgment  recovered  upon  the  theory  of 
no  incorporation,  as  under  a  bill  against  a 
banking  corporation  and  its  directors  and 
stock-holders  charging  them  as  a  swindling 
association  under  color  of  the  general  bank- 
ing law,  is  held  to  entitle  the  complainant  to 
his  dividend  of  whatever  might  be  obtained 
from  the  property  in  the  hands  of  the  re- 
ceiver. Wheeler  v.  Clinton  Canal  Bank,  Harr. 
(Mich.)  449. 

Judgment  against  corporation  binding  re- 
ceiver generally  see  Judgments,  23  Cyc.  1248. 

24.  Distraining  by  receiver  see  Landlord 
AND  Tenant,  24  Cyc.  1291. 

25.  Everett  v.  Neff,  28  Md.  176;  Martin 
r.  Black,  9  Paige  (N.  Y.)  641,  38  Am.  Dec. 
574;  Noe  v.  Gibson,  7  Paige  (N.  Y.)  513  (all 
of  which  cases  show  that  the  proper  course 
for  him  is  to  apply  to  the  court  for  an  order 
that  the  receiver  pay  the  rent,  or  that  the 
landlord  be  at  liberty  to  proceed  by  distress 
or  otherwise,  as  he  ma^^  be  advised;  the  last 
case  showing  further  that  if  the  landlord's 
claim  is  contested  the  court  will  give  him 
leave  to  go  before  a  master  and  be  examined 
pro  inferesse  suo)  ;  In  re  Battersby,  L.  R.  31 
Ir.  73  (as  to  leave  to  commence  action  to  re- 
cover possession  for  non-payment  of  rent, 
holding  that  in  disposing  of  such  applications 
the  court  will  be  slow  to  interfere  with  the 
rights  of  the  landlord,  and  will  only  impose 
conditions  when  necessary  for  the  benefit 
of  the  estate,  and  not  likely  to  occasion 
the  landlord  any  appreciable  injury);  Gooch 
r.  Haworth,  3  Beav.  428,  43  Eng.  Ch.  428,  49 
Eng.  Reprint  168  (where  a  party  wished  to 
distrain  for  rent  on  property  in  possession  of 
the  receiver,  and  the  court,  being  satisfied 
that  the  legal  right  of  distress  was  para- 
mount to  the  title  of  the  party  for  whose 
benefit  the  receiver  was  appointed,  allowed 
the  distress  to  be  made)  ;  Sutton  v.  Rees,  9 
Jur.  N.  S.  456,  1  New  Rep.  464,  8  L.  T.  Rep. 
N.  S.  343,  11  Wkly.  Rep.  413  (holding  that 
where  a  receiver  who  was  appointed  to  realize 
a  testator's  estate,  advertised  the  furniture 
for  sale,  and  the  day  before  the  sale  the  land- 
lord gave  him  notice  of  his  claim  for  rent, 
but  took  no  further  steps,  he  had  no  lien  on 
the  proceeds  of  the  sale  in  priority  to  the  other 
creditors)  ;  Eyton  v.  Denbigh,  etc.,  R.  Co.,  38 
L.  J,  Ch.  74,  16  Wkly.  Rep.  928  (holding 
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Sometimes,  however,  the  landlord's  rights  are  protected  by  express  statutory 
provision.^" 

b.  Mechanics'  Liens.  The  rule  that  a  receiver  takes  the  property  subject 
to  existing  hens  applies  to  mechanics'  hens.^^  But  the  right  to  proceed  with  its 
enforcement  by  ordinary  methods  is  suspended,^^  and  therefore  it  has  been  held 
that  a  hen  is  not  lost  by  a  failure  to  secure  it  by  attachment  within  the  time  of 


that  the  chancery  court  will  grant  leave  to 
distrain  unless  it  is  clear  that  the  property 
is  not  subject  to  distress). 

Injunction. —  Distraining  for  rent  by  one 
of  the  parties  to  the  suit  against  another  is 
an  interference  with  the  possession  of  a  re- 
ceiver and  may  be  enjoined.  Marshall  v. 
Lockett,  76  Ga.  289. 

Where  both  parties  to  a  suit  lose  the  right 
to  possession  by  failing  to  pay  rent,  and  no 
creditors'  rights  are  involved  in  the  suit,  it 
is  held  error  for  a  court  of  equity  to  permit 
the  receiver  to  retain  possession  and  pay  over 
net  profits  and  rent  to  a  depositary,  as 
against  the  landlord.  Foster  v.  Foster,  98 
N.  Y.  App.  Div.  24,  90  N.  Y.  Suppl.  451, 
which  was  an  action  between  husband  and 
wife  to  determine  which  was  owner  of  a  lease 
under  which  they  held  the  premises,  wherein 
the  husband  was  appointed  receiver. 

Proceedings  for  unlawful  detainer  against 
lessee  see  Landlord  and  Tenant,  24  Cyc. 
1414  text  and  note  75. 

26.  Wood  u.  McCardell,  etc.,  Carriage  Co., 
49  N.  J.  Eq.  433,  24  Atl.  228,  holding  that 
an  order  directing  the  receiver  to  take  pos- 
session of  and  convert  the  goods  and  chattels 
of  a  corporation  into  money  is  embraced  in 
the  phrase  "  any  other  process,"  in  the  act 
respecting  landlords  and  tenants,  which  pro- 
vides that  no  goods  and  chattels  on  leased 
land  shall  be  taken  by  virtue  of  any  execution, 
attachment,  or  other  process,  unless  the  party 
at  whose  suit  the  process  is  issued  shall  first 
pay  the  landlord  all  rent  due  for  the  prem- 
ises, not  exceeding  one  year's  rent;  and  in 
case  of  proceedings  against  an  insolvent  cor- 
poration, the  owner  of  the  premises  upon 
which  it  carried  on  its  business,  under  a  lease 
from  him,  is  entitled  to  an  order  directing 
the  receiver  to  pay  the  amount  of  rent  due  at 
the  time  of  the  declaration  of  insolvency,  not 
exceeding  one  year's  rent. 

Statutory  right  under  bankruptcy  act  to 
distrain  for  a  year's  rent  see  Ex  'p.  Cochrane, 
L.  R.  20  Eq.  282,  44  L.  J.  Bankr.  87,  23 
Wkly.  Rep.  726;  Ex  p.  Till,  L.  R.  16  Eq.  97, 
42  L.  J.  Bankr.  84,  21  Wkly.  Rep.  574,  dis- 
tinguishing receivers  in  chancery. 

27.  See  Mechanics'  Liens,  27  Cyc.  290 
text  and  note  25. 

Lien  after  appointment. — A  contractor  can- 
not acquire  a  lien  for  work  done  subsequent 
to  the  appointment  of  a  receiver  and  in  com- 
pleting the  execution  of  the  original  contract, 
without  an  order  of  court  permitting  such 
course.  Breed  v.  Glasgow  Inv.  Co.,  92  Fed. 
760.  But  it  has  been  held  that  where  the 
material  is  furnished  to  the  receiver  who  is 
erecting  a  building,  the  materialman  may  file 
his  lien  against  the  building  without  an  order 
from  the  court;  that  the  filing  of  the  lien  is 
[15] 


a  proceeding  in  rem  which  does  not  interfere 
with  the  possession.  Maloney  v.  Mears,  5  Pa. 
Dist.  420. 

28.  Fisher  Foundry,  etc.,  Co.  v.  Susque- 
hanna Co.,  23  Lane.  L.  Rev.  (Pa.)  398  (hold- 
ing that  such  lien  may  be  filed  against  realty 
of  a  corporation  in  the  hands  of  a  receiver 
and  judgment  may  be  entered  thereon,  al- 
though no  proceedings  to  collect  the  same  by 
execution  should  be  allowed)  ;  De  Visser  v. 
Blaekstone,  7  Fed.  Cas.  No.  3,840,  6  Blatchf. 
235. 

A  sale  cannot  be  made  except  under  an 
order  of  the  court  in  which  the  receiver  was 
appointed  or  by  its  consent  to  a  foreclosure  of 
the  lien  under  the  statute.  Baldwin  v.  Spear, 
79  Vt.  43,  64  Atl.  235.  And  the  granting  of 
permission  to  join  the  receiver  in  a  suit  to 
enforce  the  lien  is  not  a  consent  to  relinquish 
the  possession  of  the  property  and  to  its  sale, 
but  only  submits  to  another  court  the  inquiry 
as  to  the  extent  of  the  credit,  and  the  validity 
and  priority  of  the  lien  claimed,  as  between 
the  parties.  Premier  Steel  Co.  v.  McElwaine- 
Richards  Co.,  144  Ind.  614,  43  N.  E.  876 
[cited  in  Baldwin  v.  Spear,  79  Vt.  43,  64 
Atl.  235]. 

Permission  to  enforce  on  petition  in  re- 
ceivership suit  see  Cohen  v.  Gold  Creek,  Ne- 
vada, Min.  Co.,  95  Fed.  580,  supra,  note  3. 

Refusal  to  recognize  judgment  as  lien. — 

Where,  during  the  pendency  of  a  suit  in  a 
state  court  to  enforce  a  statutory  lien  on 
mortgaged  railroad  property,  for  work  done 
and  materials  furnished,  foreclosure  pro- 
ceedings were  instituted  in  the  United  States 
court,  and  a  receiver  was  appointed  and  took 
possession,  and  plaintiff  in  the  first  suit  con- 
tinued to  prosecute  it  without  obtaining  the 
leave  of  the  latter  court,  and  finally  obtained 
judgment,  and  was  decreed  to  be  entitled  to 
a  lien  for  the  amount  due  him  on  such  prop- 
erty, the  court  would  not  entertain  a  petition 
to  have  such  judgment  declared  a  lien  on 
the  property  in  its  receiver's  hands  para- 
mount to  that  of  mortgage  creditors ;  that  the 
parties  might  have  proceeded  by  petition  in 
the  receivership  proceeding,  and  failing  to  do 
so,  that  court  would  not  aid  them.  Blair  v. 
St.  Louis,  etc.,  R.  Co.,  25  Fed.  2. 

Sale  of  property  free  of  lien. — A  court  of 
equity  may  at  the  suit  of  its  receiver  against 
the  lienor's  require  a  release  of  the  liens  so 
that  the  property  may  be  sold  free  thereof, 
and  determine  the  rights  of  the  parties  in 
respect  of  the  liens  they  claim,  and,  if  the 
determination  is  in  favor  of  the  lienors, 
sntisfv  the  liens  out  of  the  proceeds  of  sale. 
De  Visser  v.  Blaekstone,  7  Fed.  Cas.  No. 
3,840,  6  Blatchf.  235. 

Lien  transferred  to  fund  see  iy\fra,  V,  B, 
1,  e,  (IV). 
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the  continuance  of  the  hen  under  the  statutory  provision  which  would  control 
in  ordinary  cases.^^ 

e.  Mortgages.  If  a  receiver  is  in  possession  of  mortgaged  property  the  mort- 
gagee cannot  interfere  with  that  possession,  without  leave  of  court,  by  fore- 
closure suit  or  attachment. But  jDursuant  to  the  rule  that  the  receiver  takes 
only  the  interest  which  the  owner  had,^^  subject  to  all  liens,  legal  and  equitable/^ 
if  an  outstanding  mortgage  on  the  property  is  valid  as  against  the  mortgagor's 
creditors  the  receiver  of  the  mortgagor's  estate  takes  the  property  subject  to  the 
lien  and  it  must  be  enforced;  the  court  may  permit  a  party  holding  such  lien 
to  proceed  against  the  mortgaged  property,  although  it  is  in  the  hands  of  a 
receiver,^*  or  sell  it  under  the  power  of  sale  in  the  mortgage  and  equity  will 
reform  a  mortgage  to  correct  a  mistake  therein  and  make  it  conform  to  the  inten- 


29.  Commonwealth  Roofing  Co.  v.  North 
American  Trust  Co.,  135  Fed.  984,  68  C.  C. 
A.  418. 

30.  Kidder  v.  Beavers,  33  Wash.  635,  74 
Pac.  819,  holding,  however,  that  such  mort- 
gagee of  personal  property  belonging  to  an 
insolvent  corporation  in  the  hands  of  a  re- 
ceiver .  is  not  required  to  obtain  leave  of 
court  to  foreclose  the  mortgage  where  the 
property  is  in  possession  of  third  persons 
claiming  to  have  purchased  it,  and  the  re- 
ceiver had  never  been  in  actual  or  construc- 
tive possession  thereof,  but  that  the  mort- 
gagee may  seize  such  property  and  the  re- 
ceiver acquired  no  greater  right  to  recover 
possession  by  reason  of  his  appointment  than 
any  individual  claiming  an  interest  in  the 
property.  Contra,  Real  Estate  Title  Ins., 
etc.,  Co.  V.  Mahoning  Rolling  Mill  Co.,  6  Pa. 
Dist.  409,  holding  that  where  the  receiver 
of  a  corporation  is  appointed  at  the  suit 
of  stock-holders  and  creditors  to  continue 
the  business,  foreclosure  may  be  brought 
against  the  corporation  without  leave. 

Void  sale  under  power  in  instrument  see 
Scott  V.  Crawford,  16  Tex.  Civ.  App.  477, 
41  S.  W.  697,  infra,  note  35. 

Statutory  provision  as  to  sequestration  of 
corporate  property. —  Upon  the  ground  that 
a  proceeding  to  sequestrate  the  property  of 
a  corporation  by  means  of  a  receiver  is 
purely  statutory,  where  the  authority  to  re- 
strain creditors  from  bringing  independent 
actions  upon  the  appointment  of  a  temporary 
receiver  is  confined  by  the  statute  to  actions 
for  the  recovery  of  money,  it  cannot  be  en- 
larged so  as  to  permit  the  court  to  enjoin 
the  foreclosure  of  a  mortgage.  Matter  of 
Hamilton  Park  Co.,  1  N.  Y.  App.  Div.  375, 

37  N.  Y.  Suppl.  310  [folloioing  In  re  Bing- 
hamton  Gen.  Electric  Co.,   143  N.  Y.  261, 

38  N.  E.  297,  as  to  enjoining  the  enforce- 
ment of  collateral  security].  Such  a  pro- 
vision is  held  not  to  prevent  one  who  holds 
a  mortgage  on  property  belonging  to  the 
corporation,  given  by  a  prior  owner  of  such 
property,  and  which  was  not  assumed  by 
the  corporation,  from  maintaining  a  suit  to 
foreclose.  Davidson  v.  John  Good  Cordage, 
etc.,  Co.,  63  N.  Y.  App.  Div.  366,  71  N.  Y. 
Suppl.  565. 

Suit  to  cut  off  equity  of  redemption  no  in- 
terference with  possession  see  supra,  IV,  D, 
6,  b,  (II). 

[IV,  D,  7,  b] 


31.  See  supra,  IV,  D,  3,  d,  (i). 

32.  See  sw^rm,  IV,  D,  3,  d,  (ii). 

33.  Longfellow  v.  Barnard,  58  Nebr.  612, 
79  N.  W.  255,  76  Am.  St.  Rep.  117. 

Avoiding  conveyances  see  infra,  VI,  B,  1, 
c,  (II). 

Receiver  as  representing  debtor  or  cred- 
itor see  infra,  IV,  E,  2,  a. 

34.  Waxelbaum  v.  Mathews,  96  Ga.  774, 
22  S.  E.  380;  Howard  v.  Lowell  Mach.  Co., 
75  Ga.  325,  mortgage  fieri  facias.  See  also 
Matthews  v.  Cooper,  21  N.  Y.  Suppl.  71 
{infra,  VI,  D,  2,  b,  (ii),  note  30)  ;  Gates  V. 
Merchants'  Banking,  etc.,  Co.,  22  Ohio  Cir. 
Ct.  724,  11  Ohio  Cir.  Dec.  724. 

35.  Scott  V.  Crawford,  16  Tex.  Civ.  App. 
477,  41  S.  W.  697,  where  on  the  application 
of  a  purchaser  of  lands  of  an  insolvent  cor- 
poration at  a  sale  under  a  power  in  a  trust 
deed  while  the  property  was  in  the  hands 
of  a  receiver,  for  an  order  for  delivery  of  the 
land  to  him,  or,  if  the  sale  was  not  valid, 
for  an  order  permitting  the  trustee  to  again 
sell,  it  was  held  that  the  sale  was  void,  but 
that  the  suit  being  by  stock-holders  who  could 
get  no  benefit  from  the  land  until  all  the 
debts  had  been  paid,  and  other  defendants 
being  subsequent  attachment  creditors,  and 
the  property  not  being  of  sufficient  value  to 
pay  the  debts  secured,  permission  should  be 
granted  to  resell  the  lands  under  the  power 
in  the  trust  deed. 

Mortgaged  property  reserved  with  direc* 
tions. —  In  Weihl  v.  Atlanta  Furniture  Mfg. 
Co.,  89  Ga.  297,  15  S.  E.  282,  it  was  held 
that  in  appointing  a  receiver  of  the  assets 
of  an  insolvent  corporation  under  a  petition 
in  the  nature  of  a  creditor's  bill,  the  court 
might  withhold  from  the  receiver  assets  upon 
which  there  were  large  mortgage  liens  even 
though  the  value  of  the  assets  were  consid- 
erably in  excess  of  the  amount  of  the  mort- 
gages, provision  being  made  in  the  order  of 
appointment  for  turning  over  such  excess 
to  the  receiver  when  it  should  be  realized 
through  the  exercise  of  the  power  of  sale 
embraced  in  the  mortgage;  and  that  usury 
being  set  up  against  the  mortgage,  it  is 
proper  to  direct  that  when  the  fund  should 
be  realized  by  the  sale  of  the  mortgaged  prop- 
erty, enough  of  it  should  be  paid  over  to  the 
receiver  to  cover  the  sum  which  might  turn 
out  to  be  usurious  interest,  to  be  held 
by  the  receiver  subject  to  the  adjudications 
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tion  of  the  parties,  as  against  the  receiver  of  the  mortgagor  appointed  after  the 
execution  of  the  mortgage. 

d.  Pledge  and  Security.  A  pledgee  is  entitled  to  the  possession  of  the  pledged 
property  as  against  the  receiver  of  the  pledgor,  and  to  enforce  his  security  in 
accordance  with  the  contract  under  which  he  holds,^^  and  one  secured  against 
hability  cannot  be  compelled  to  deliver  his  security  until  reheved  of  the  habihty 
intended  to  be  secured.^^ 


of  the  question  as  to  usury  by  the  final  de- 
cree. 

36.  Eyder  v.  Rj^der,  19  R.  I.  188,  32  Atl. 
919,  where,  over  the  objection  that  a  chattel 
mortgage  was  invalid,  under  a  statute  pro- 
viding that  such  mortgage  should  not  be 
good  against  any  persons  other  than  the 
parties  to  it  unless  possession  of  the  mort- 
gaged property  should  be  taken  and  retained 
by  the  mortgagee,  or  unless  the  mortgage 
should  be  recorded,  the  mortgage  was  re- 
formed so  as  to  embrace  property  not  in- 
cluded therein  as  originally  drawn,  the  re- 
ceiver having  been  appointed  in  a  suit  for 
the  dissolution  of  a  partnership  on  motion 
of  creditors  who  had  been  allowed  to  inter- 
vene, the  ruling  being  upon  the  ground  that 
the  receiver  occupied  no  better  position  with 
reference  to  the  property  included  in  the 
mortgage  as  reformed  than  that  of  an  as- 
signee in  a  general  assignment  for  the  bene- 
fit of  creditors  in  respect  to  property  con- 
vej^ed  bv  an  unrecorded  mortgage.  Compare 
Miller  h.  Savage,  62  N.  J.  Eq.  746,  48  Atl. 
1004  [reversing  60  N.  J.  Eq.  204,  46  Atl.  632], 
supra,  IV,  D,  3,  d,  (ii),  note  89.  And  see, 
generalh^.  Chattel  Moetgages,  6  Cyc.  1066; 
Reformatiot^. 

37.  Harris  v.  Randolph  County  Bank,  157 
Ind.  120,  60  e.  1025  (right  of  pledgee  of 
note  under  assignment  to  secure  loan,  as 
against  receiver  of  insolvent  corporation)  ; 
National  Exch.  Bank  v.  Benbrook  School 
Furnishing  Co.,  (Tex.  Civ.  App.  1894)  27 
S.  W.  297  (denying  the  right,  at  the  instance 
of  creditors  who  had  acquired  no  specific 
interest  in  the  property  which  had  been 
pledged  by  a  corporation  before  it  became  in- 
solvent, to  wrest  such  property  from  the 
pledgee  without  requiring  payment  of  his 
debt,  or  to  prevent  the  pledgee's  dealing  with 
the  property  under  the  terms  of  the  pledge)  ; 
Fidelity  Ins.,  etc.,  Co.  v.  Roanoke  Iron  Co., 
81  Fed.  439;  Benedict  v.  Maynard,  3  Fed. 
Cas.  No.  1,295,  5  McLean  262. 

Injunction  in  dissolution  proceedings  to  re- 
strain enforcement. —  A  proceeding  for  the 
voluntary  dissolution  of  a  corporation  of 
which  a  temporary  receiver  is  appointed  is 
purely  statutory  and  a  provision  of  the  stat- 
ute empowering  the  court  to  restrain  the 
creditors  of  the  corporation  from  bringing 
any  action  against  it  for  the  recovery  of 
a  sum  of  money  does  not  empower  the  court 
to  restrain  creditors  from  disposing  of  bonds 
held  by  them  as  collateral  loans  under  lawful 
contracts  empowering  them  to  sell.  Tn  re 
Binghamton  Gen.  Electric  Co.,  143  N.  Y.  261, 
38  N.  E.  297. 

Redemption. — A  receiver  under  a  statutory 
appointment  in  whom  vests  the  property  of 


the  debtor  may  redeem  personal  property 
which  had  been  pledged  by  the  debtor.  Powell 
v.  Waldron,  89  N.  Y.  328,  42  Am.  Rep.  301. 
See  also  Benedict  v.  Maynard,  3  Fed.  Cas. 
No.  1,295,  5  McLean  262. 

The  mere  authority  from  a  corporation  to 
a  creditor  to  receive  rents  payable  on  a  lease 
and  apply  the  same  to  the  satisfaction  of  a 
debt  ceases  upon  the  appointment  of  a  re- 
ceiver for  the  corporation  under  a  statute 
providing  for  the  distribution  of  the  cor- 
porate assets  for  the  benefit  of  its  creditors, 
under  which  the  property  and  assets  of  the 
corporation  pass  to  the  receiver.  Corrigan 
V.  Trenton  Delaware  Falls  Co.,  7  N.  J.  Eq. 
489. 

Delivery  by  receiver. — And  where  a  corpo- 
ration assigned  to  a  bank,  as  collateral  secu- 
rity for  a  loan,  an  underwriting  agreement 
by  which  the  subscribers  agreed  to  take  an 
issue  of  its  bonds,  and  were  to  receive  as  a 
bonus  a  certain  amount  of  its  stock,  the 
agreement  and  bonds  being  delivered  to  the 
bank,  and  certificates  of  stock  in  amounts 
corresponding  to  those  required  by  the  agree- 
ment being  signed,  but  for  some  reason  not 
delivered,  after  the  corporation  became  wholly 
insolvent,  and  receivers  were  appointed  in 
proceedings  to  wind  it  up,  who  came  into 
possession  of  such  certificates,  as  against  the 
receivers  the  bank  was  entitled  to  an  order 
for  possession  of  the  certificates,  to  enable 
it  to  tender  the  same  to  the  underwriters  in 
support  of  a  suit  on  the  agreement.  Kirk- 
patrick  v.  Eastern  Milling,  etc.,  Co.,  137  Fed. 
387,  69  C.  C.  A.  579  [affirming  135  Fed.  146]. 
And  in  Risk  v.  Kansas  Trust,  etc.,  Co.,  58 
Fed.  45,  it  is  held  that  the  appointment  of  a 
receiver  of  an  insolvent  corporation  on  the 
bill  of  an  unsecured  creditor  does  not  deprive 
secured  creditors  or  their  trustees  of  the 
right  to  possess,  control,  and  enforce  their 
securities,  and,  if  the  receiver  has  come  into 
possession  thereof,  the  court  will  require  him 
to  deliver  them  up. 

Liabilities  not  determined. —  In  Kirkpat- 
rick  V.  Eastern  Milling,  etc.,  Co.,  137  Fed. 
387,  69  C.  C.  A.  579  [affirming  135  Fed.  146], 
supra,  this  note,  it  was  held  that  the  pe- 
tition for  an  order  on  the  receiver  to  turn 
over  the  property  there  involved  was  an  ap- 
plication fo*r  incidental  administrative  relief 
not  adapt<»d  to  the  determination  of  sub- 
stantive issues ;  that  the  only  question  was 
whether  the  petitioners  had  shown  such  title 
to  the  property  that  the  court  ought  in 
justice  to  make  the  order  and  that  it  could 
not  consider  the  defenses  which  the  under- 
writers may  have  to  their  liability  to  the 
petitioner. 

38.  Brady  v.  Furlow,  22  Ga.  613   (as  to 
[IV,  D,  7,  d] 
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e.  Judgment,  Execution,  and  Attachment    —  (i)  Priority  of  Lien.  The 

lien  acquired  by  a  creditor  by  a  judgment/*^  or  by  judgment  and  execution  placed 
in  the  hands  of  the  officer,-^  or  by  the  levy  of  an  execution  or  attachment,  cannot 
be  destroyed  by  the  subsequent  appointment  of  a  receiver  of  the  debtor^s  estate.*^ 
(ii)  Retaining  Possession  or  Delivery  to  Receiver.   Where  a  cred- 


possession  of  one  having  the  legal  title  to 
funds  held  as  security)  ;   Benedict  v.  May- 
nard,  3  Fed.  Cas.  No.  1,295,  5  McLean  262. 
See  also  Smith  v.  Lansing,  22  N.  Y.  520. 
Pledges  generally  see  Pledges,  31  Cjc.  779. 

39.  Allowance  of  claims  see  infra,  Y,  B, 
1,  e. 

Attachment,  execution,  and  judgment  liens 

generally  see  Attachment,  4  Cyc.  622  et 
seq.;  Executions,  17  Cyc.  1049  et  seq.; 
Judgments,  23  Cyc.  1350  et  seq. 

40.  California. —  Petaluma  Sav.  Bank  v. 
San  Francisco  Super.  Ct.,  Ill  Cal.  488,  44 
Pac.  177. 

Georgia. —  Lang  v.  Macon  Constr.  Co.,  101 
Ga.  343,  28  S.  E.  860. 

New  Jersey. —  Doane  v.  Millville  Ins.  Co., 
45  N.  J.  Eq.  274,  17  Atl.  625. 

North  Carolina.—  Battery  Park  Bank  v. 
Western  Carolina  Bank,  127  N.  C.  432,  37 
S.  E.  461,  lien  on  land  by  docketing  judg- 
ment. 

Texas. —  Central  Coal,  etc.,  Co.  v.  Southern 
Nat.  Bank.  12  Tex.  Civ.  App.  334,  34  S.  W. 
383. 

Washington. —  Cherry  v.  Western  Washing- 
ton Industrial  Exposition  Co.,  11  Wash.  586, 
40  Pac.  136. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  142 
et  seq. 

41.  J.  W.  Dann  Mfg.  Co.  v.  Parkhurst,  125 
Ind.  317,  25  N.  E.  347;  Doane  v.  Millville 
Ins.  Co.,  45  N.  J.  Eq.  274,  17  Atl.  625; 
Matter  of  Gies  Lith.  Co.,  7  N.  Y.  App.  Div. 
550,  40  N.  Y.  Suppl.  146  (execution  issued 
on  day  judgment  rendered  and  on  day  of  ap- 
pointment of  receiver  of  insolvent  corporation 
in  proceedings  for  voluntary  dissolution)  ; 
Frayser  v.  Richmond,  etc.,  R.  Co.,  81  Va. 
388. 

42.  Colorado. —  Breene  v.  Merchants',  etc.. 
Bank,  11  Colo.  97,  17  Pac.  280,  attachment 
lien  on  property  of  insolvent  corporation. 

Illinois. —  Pease  v.  Smith,  63  111.  App.  411. 

Iowa. —  Smith  v.  Sioux  City  Nursery,  etc., 
Co.,  109  Iowa  51,  79  N.  W.  457,  attachment 
lien  on  property  of  insolvent  corporation  be- 
fore appointment  of  receiver  in  suit  by  stock- 
holder, 

Massachusetts. —  Kittredge  v.  Osgood,  161 
Mass.  384,  37  N.  E.  369  (valid  attachment 
lien  against  corporate  property  before  ap- 
pointment) ;  Hubbard  v.  Hamilton  Bank,  7 
Mete.  340. 

Michigan. — ^Baldwin  v.  Hosmer,  101  Mich. 
119,  59  N.  W.  432,  25  L.  R.  A.  739. 

Nebraska. —  Arnold  v.  Weimer,  40  Nebr. 
216,  58  N.  W.  709;  Arnold  v.  Globe  Inv.  Co., 
40  Nebr.  225,  58  N.  W.  712,  which  cases 
relate  to  attachments  against  insolvent  cor- 
porations. 

New  Jersey. —  Squire  v.  Princeton  Lighting 
■Co.,  (1907)  68  Atl.  176;  Van  Steenberg  v. 

[IV,  D,  7,  e,  (I)] 


E.  R.  Parsil  Button  Co.,  (Ch.  1896)  34  Atl. 
135  (holding  that  under  a  statute  authoriz- 
ing debts  due  to  a  corporation  to  be  applied 
to  the  satisfaction  of  an  execution  when  the 
officer  holding  the  execution  is  unable  to 
find  other  property  subject  to  execution,  it 
was  not  necessary,  as  against  a  receiver  of 
the  corporation,  that  notice  of  the  levy 
should  have  been  received  by  the  debtors  prior 
to  the  appointment  of  said  receiver,  to  per- 
fect the  rights  of  said  execution  creditors 
under  the  statute)  :  Minchin  v.  Paterson  Sec- 
ond Nat.  Bank,  36'  N.  J.  Eq.  436.  See  also 
Doane  v.  Millville  Ins.  Co.,  45  N.  J.  Eq.  274, 
17  Atl.  625. 

New  Yorfc.— Walling  v.  Miller,  108  N.  Y. 
173,  15  N.  E.  65,  2  Am.  St.  Rep.  400;  Beards- 
lee  V.  Ingraham,  106  N.  Y.  App.  Div.  506, 
94  N.  Y.  Suppl.  937,  35  N.  Y.  Civ.  Proc.  55 
[reversed  on  other  grounds  in  183  N.  Y.  411, 
76  N.  E.  476,  3  L.  R.  A.  N.  S.  1073]  ;  Peo- 
ple V.  National  Mut.  Ins.  Co.,  19  N.  Y.  App. 
Div.  247,  46  N.  Y.  Suppl.  102;  Bergin  v. 
Deering,  70  Hun  379,  24  N.  Y.  Suppl.  36; 
Dunlop  v.  Paterson  F.  Ins.  Co.,  12  Hun  627 
[affirmed  in  74  N.  Y.  145,  30  Am.  Rep.  283] ; 
Matter  of  Pond,  21  Misc.  114,  46  N.  Y.  Suppl. 
999. 

Texas. —  See  Byrne  v.  Lake  Charles  First 
Nat.  Bank,  20  Tex.  Civ.  App.  194,  49  S.  W. 
706. 

Wisconsin. —  Ballin  v.  Merchants'  Exch. 
Bank,  89  Wis.  278,  61  N.  W.  1118,  46  Am. 
St.  Rep.  834,  27  L.  R.  A.  357  (attachment 
lien  against  insolvent  corporation)  ;  Ford  n. 
Plankinton  Bank,  87  Wis.  363,  58  N.  W.  766 
(right  to  proceeds  of  execution  sale). 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  142 
et  seq. 

But  as  to  effect  of  dissolution  of  corpora- 
tion to  dissolve  attachments  see  Corpoba- 
tions,  10  Cyc.  1318. 

Lien  acquired  before  suit  —  In  general. — 
In  those  cases  in  which  the  lien  has  been 
actually  acquired  before  the  commencement 
of  the  suit  in  which  jurisdiction  is  acquired 
or  receiver  appointed,  the  rule  is  stated  to 
be  that  after  the  aid  of  a  court  of  equity 
has  been  invoked  and  that  court  has  taken 
the  assets  of  an  insolvent  into  its  hands,  its 
jurisdiction  becomes  exclusive  for  the  ad- 
ministration of  the  estate  equitably  and  that 
creditors  who  have  attached  before  the  court 
has  acquired  this  jurisdiction  are  entitled  to 
priority.  Breene  v.  Merchants',  etc.,  Bank, 
11  Colo.  97,  17  Pac.  280  (in  which  case  the 
rule  is  stated  that  creditors  may  attach 
assets  of  an  insolvent  corporation  at  any 
time  before  suit  brought  and  was  applied 
where  the  corporation  had  ceased  to  do  busi- 
ness) ;  Roseboom  v.  Whittaker,  132  111.  81, 
23  N.  E.  339;  La  Grange  Butter  Tub  Co.  v. 
National  Bank  of  Commerce,  122  Mo.  154, 
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itor  has  lawfully  obtained  a  lien  upon  property  by  the  levy  of  process  and  the 
possession  of  the  property  is  taken  thereunder,  the  law,  it  is,  held,  gives  him  a 
right  not  only  to  be  paid  out  of  the  proceeds  of  the  property  but  also  to  have 
the  property  itself  retained  intact  in  the  hands  of  the  officer  for  the  purpose  of 
enforcing  his  lien.^^  A  receiver  has  no  right  to  property  of  defendant  which  was 
taken  in  execution  before  his  appointment.*'*  If,  however,  the  property  is  sur- 
rendered in  order  to  avoid  a  conflict  of  authority,  the  rights  of  such  creditor  will 


26  S.  W.  710,  43  Am.  St.  Rep.  558;  Florsheim 
Bros.  Dry  Goods  Co.  v.  Wettermark,  10  Tex. 
Civ.  App.  102,  30  S.  W.  505;  Baliin  v. 
Merchants'  Exch.  Bank,  89  Wis.  278,  61 
N.  W.  1118,  46  Am.  St.  Rep.  834,  27  L.  R.  A. 
357  (maintaining  the  doctrine  that  a  diligent 
creditor,  although  knowing  of  the  insolvency 
of  the  corporation,  may  pursue  his  legal 
remedy  by  attachment  in  an  honest  effort  to 
collect  his  debt  and  acquire  a  valid  lien 
which  will  be  protected  in  a  subsequent  suit 
for  the  sequestration  of  the  corporate  prop- 
erty). See  in  this  connection  swpra,  IV, 
D,  4. 

Before  the  service  of  process  and  appoint- 
ment of  a  receiver,  although  after  the  filing 
of  the  bill  in  the  federal  court,  it  is  held  that 
a  judgment  in  the  state  court  creates  a 
valid  lien  and  the  receiver's  possession,  al- 
though not  disturbed,  is  subject  to  such  lien. 
Wheeler  v.  Walton,  etc.,  Co.,  65  Fed.  720. 

43.  Pease  v.  Smith,  63  111.  App.  411; 
Baldwin  v.  Hosmer,  101  Mich.  432,  119, 
59  N.  W.  669,  432,  25  L.  R.  A.  739  (deny- 
ing right  to  interfere  with  funds  which 
have  been  garnished,  before  the  garnishment 
is  determined,  as  against  a  corporate 
creditor)  ;  Bergin  v.  Deering,  70  Hun  (N.  Y.) 
379,  24  N.  Y.  Suppl.  36  (as  to  property 
of  a  partnership  levied  on  by  execution  be- 
fore the  appointment  of  a  receiver  in  a  suit 
between  the  partners  for  dissolution,  it  not 
appearing  that  the  firm  or  its  individual 
members  were  insolvent  and  the  validity  of 
the  judgments  not  being  impeached)  ;  Matter 
of  North  American  Gutta  Percha  Co.,  17 
How.  Pr.  (N.  Y.)  549  (lien  by  levy  of 
execution).  See  also  Everett  v.  NefT,  28  Md. 
176.  In  Cherry  v.  Western  Washington  In- 
dustrial Exposition  Co.,  11  Wash.  586,  40 
Pac.  136;  State  v.  Graham,  9  Wash.  528,  36 
Pac.  1085;  State  v.  Chehalis  County  Super. 
Ct.,  8  Wash.  659.  35  Pac.  1092;  State  V. 
Chehalis  County  Super.  Ct.,  8  Wash.  210, 
35  Pac.  1087,  25  L.  R.  A.  354;  and  State 
V.  Snohomish  County  Super.  Ct.,  7  Wash.  77, 
34  Pac.  430,  the  right  of  an  attachment 
creditor  to  have  the  property  held  intact 
until  he  may  obtain  judgment  and  issue 
execution,  subject  to  such  power  as  the  at- 
tachment suit  itself  may  give  the  court  to 
appoint  a  receiver  in  particular  cases,  was 
maintained,  in  all  of  which  cases  one  of  the 
principles  controlling  would  seem  to  be  the 
absence  from  the  record  of  the  parties  whose 
rights  under  the  attachment  liens  were 
souglit  to  be  affected,  in  which  respect  they 
are  distinguished  in  State  v.  King  County 
Super.  Ct.,  36  Wash.  91,  78  Pac.  461,  infra, 
note  47. 


Attack  upon  attachment  of  property  in 
ofi&cer's  hands. —  In  Andrews  v.  Paschen,  67 
Wis.  413,  30  N.  W.  712,  when  the  action 
by  a  stock-holder  for  dissolution  and  wind- 
ing up  of  a  corporation  was  commenced,  prop- 
erty of  the  company  was  in  the  possession  of 
the  sheriff  under  writs  of  attachment,  and 
thereafter  another  attachment  was  levied 
upon  the  same  property  by  the  officer,  and 
it  was  held  that  the  receiver  could  not  at- 
tack the  validity  of  the  last  attachment  by 
summary  motion  in  the  suit  in  which  he  was 
appointed  and  to  which  neither  the  sheriff 
nor  the  attaching  creditor  was  a  party;  that 
the  attaching  creditor  had  a  right  to  be  heard 
upon  the  questions  whether  the  stock-holder 
could  maintain  his  action,  whether  the  re- 
ceiver was  properly  appointed,  and  whether 
the  attachment  was  a  paramount  lien  upon 
the  property,  and  that  in  order  to  litigate 
these  questions,  the  receiver  must  bring  an 
independent  action  to  avoid  the  attachment, 
making  the  attaching  creditor  a  party. 

Pending  delay  in  executing  judgment. — 
Where  the  order  of  sale  in  a  judgment  against 
a  corporation  establishing  a  lien  was  not 
issued  until  about  eighteen  months  after  the 
judgment,  during  which  time  the  property, 
which  exceeded  in  value  the  amount  of  the 
judgment,  remained  in  the  possession  of  the 
corporation,  it  was  held  that  such  property 
was  properly  included  in  a  receivership 
granted  in  an  action  begun  on  the  date  of  the 
issue  of  the  order  of  sale;  that  such  order  of 
sale  being  an  original,  the  judgment  was 
dormant  and  the  execution  thereof  subject  to 
be  enjoined,  although  the  sale  would  be  void- 
able only,  and  the  property  was  not  liable  to 
sell  for  its  value  by  reason  thereof,  and  since 
the  excess  in  the  value  of  the  property  over 
the  amount  of  the  judgment  was  liable  to 
the  claims  of  other  creditors,  it  should  be 
administered  for  the  best  interest  of  the 
estate  and  the  rights  of  all  parties  should  be 
protected  in  the  receivership.  Ripv  v.  Red 
Water  Lumber  Co.,  (Tex.  Civ.  App.  1907)  106 
S.  W.  474. 

Property  in  custodia  legis  see  supra,  II. 
B,  9. 

44.  Hays  v.  Lycoming  F.  Ins.  Co..  99  Pa. 
St,  621,  right  of  judgment  creditor  of  cor- 
poration under  attachment  execution  to  judg- 
ment against  garnishee. 

The  officer  cannot  defend  an  action  for  a 
false  return  of  nnUa  hona  on  an  execution 
by  showing  that  the  court,  subsequently  to 
the  levy  of  an  execution  and  the  taking  of 
property  thereunder  into  the  officer's  posses- 
sion, had  appointed  a  receiver  for  the  execu- 
tion debtor  and  ordered  him  to  take  charge 
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be  preserved.*^  And  if  property  subject  to  such  a  lien  is  sold  by  the  order  of  the 
court  appointing  the  receiver,  the  lien  will  attach  to  the  proceeds.^®  But  on  the 
other  hand  in  a  suit  in  which  all  the  parties  are  before  the  court,  property  held 
under  such  process  may  be  ordered  into  the  possession  of  the  receiver,  especially 
where  the  suit  involved  the  equitable  distribution  of  the  assets  of  an  insolvent.*' 
It  has  been  held,  however,  that  where  the  property  is  not  capable  of  being  reduced 
to  the  possession  of  the  officer,  the  effect  of  an  attachment  being  merely  to  create 
a  lien  (as  in  the  case  of  an  attachment  levied  upon  land)  a  receiver  of  another 
court  is  entitled  to  the  undisturbed  possession  subject  to  such  lien  as  might  have 
attached  under  the  levy.*^ 


of  ail  the  property,  since  tlie  property  levied 
on  did  not  pass  to  tiie  receiver.  People  v. 
Fincli,  19  Colo.  App.  512,  76  Pac.  1120. 

45. '  New  York  Cent.  Trust  Co.  f.  Wor- 
cester Cycle  Mfg.  Co.,  114  Fed.  659,  where 
the  surrender  was  for  the  purpose  stated,  to 
a  receiver  of  a  federal  court,  under  an  order 
of  court  providing  that  the  attaching 
creditors'  rights  should  not  be  prejudiced. 

46.  See  in-fra,  V,  B,  1,  e,  (iv). 

47.  Byrne  V.  Lake  Charles  First  Nat. 
Bank,  20  Tex.  Civ.  App.  194,  49  S.  W.  706 
(where  there  was  an  attachment  lien  on  a 
part  of  the  property  of  a  dissolved  firm, 
whose  assets  were  then  considered  as  a  trust 
for  the  general  creditors  or  the  general 
creditors  were  considered  to  have  an.  equi- 
table lien,  the  sheriff  and  attaching  creditor 
being  parties  to  the  receivership  proceedings 
in  which  the  latter  and  the  attachment 
debtor  were  charged  to  have  acted  in  col- 
lusion) ;  State  King  County  Super.  Ct., 
36  Wash.  91,  78  Pac.  461  (holding  that 
where  the  question  whether  an  attaching 
creditor  of  a  corporation  or  a  receiver  ap- 
pointed subsequent  to  the  attachment  is  en- 
titled to  possession  depends  solelj^  upon  the 
question  of  the  solvency  of  the  corporation, 
it  may  be  decided  on  citation  to  the  sheriff 
and  the  attaching  creditor  after  the  latter 
has  become  a  party  by  intervention  to  the 
suit  in  which  the  receiver  was  appointed, 
directing  them  to  show  cause  why  the  prop- 
erty should  not  be  delivered  to  the  receiver. 
The  court  proceeds  upon  the  principle  that 
assets  of  an  insolvent  corporation  are  a 
trust  fund  and  that  if  insolvent  at  the  time 
of  the  attachment  the  attaching  creditors 
acquire  no  lien,  and  distinguishes  State  v. 
Chehalis  County  Super.  Ct.,  8  Wash.  210, 
35  Pac.  1087,  25  L.  K.  A.  354,  and  State  t/. 
Snohomish  County  Super.  Ct.,  7  Wash.  77,  34 
Pac.  430,  in  that  in  the  first  the  reason  of 
the  decision  was  that  the  sheriff  and  attach- 
ing creditors  were  not  parties  to  the  action 
in  which  the  receiver  was  appointed  whereas 
in  the  case  at  bar  both  were  brought  in  by 
citation;  and  in  that  in  the  second  case  the 
attachment  debtor  was  a  private  person  and 
his  property  was  not  subject  to  the  same 
rule  as  that  of  an  insolvent  corporation. 
It  may  be  noted,  however,  that  while  the 
two  cases  mentioned  are  thus  distinguished, 
in  the  later  of  the  two  cases  so  distinguished 
the  earlier  case  is  relied  upon)  ;  State  v. 
King  County  Super.  Ct.,  11  Wash.  63,  39 
Pac.  244  [distinguishing  State  V.  Snohomish 
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County  Super.  Ct.,  7  Wash.  77,  34  Pac.  430, 

and  State  v.  Chehalis  County  Super.  Ct.,  8 
Wash.  210,  35  Pac.  1087,  25  L.  K.  A.  354, 

in  that  in  the  case  at  bar  the  parties  re- 
strained were  parties  to  the  suit]  (where 
at  the  suit  of  the  receiver  a  sale  was  en- 
joined under  an  execution  upon  the  ground 
of  a  fraudulent  preference  occasioned  by  the 
corporation  debtor)  ;  Ballin  v.  Merchants' 
Exch.  Bank,  89  Wis.  278,  61  N.  W.  1118, 
46  Am.  St.  Eep.  834,  27  L.  R.  A.  357,  78 
Wis.  404,  47  N.  W.  516  (where  the  property 
was  held  under  an  attachment  lien  by  the 
creditor  of  an  insolvent  corporation  which 
creditor  and  the  offioer  holding  the  process 
were  before  the  court)  ;  Fork  v.  Plankin- 
ton  Bank,  87  Wis.  363,^  58  N.  W.  766  (pro- 
priety of  order  appointing  a  receiver  on  the 
petition  of  corporate  creditors  to  take  pos- 
session of  proceeds  of  an  execution  sale  in 
the  sheriff's  hands). 

In  an  insolvency  proceeding  in  California, 
upon  the  voluntary  petition  of  the  insolvent, 
under  the  statute  there  prevailing,  it  was 
held  that  while  the  sheriff  held  property 
levied  on  by  attachment  when  the  insolvency 
proceedings  were  commenced,  he  might  be 
directed  to  turn  it  over  to  the  receiver.  Von 
Roun  V.  San  Francisco  Super.  Ct.,  58  Cal. 
358. 

Injunction  against  sale  of  land  by  the 
marshal  who  was  proceeding  in  an  action 
in  the  federal  court  under  an  attachment, 
was  refused,  neither  of  the  parties  sought  to 
be  restrained  being  a  party  to  the  ^  action 
in  which  the  motion  was  made.  Strickland 
r.  National  Salt  Co.,  105  N.  Y.  App.  Div. 
640,  94  N.  Y.  Suppl.  936. 

Without  an  injunction  restraining  further 
prosecutions  of  an  attachment  proceeding, 
the  sheriff  who  holds  property  under  such 
attachment  will  not  be  ordered  to_  deliver  the 
property  to  a  receiver  in  an  action  brought 
to  have  a  transfer  of  property  declared  a  gen- 
eral assignment.  Strickland  v.  Gay,  104  Ala. 
375.  16  So.  77,  which  proceeds  upon  the 
ground  that  if  such  an  order  were  made 
without  an  injunction,  the  attachment  suit 
might  proceed  to  judgment  and  condemna- 
tion and  the  sheriff  might  become  liable  foT 
the  property  levied  on,  although  the  posses- 
sion had  been  taken  from  him. 

48.  In  re  Hall,  etc.,  Co.,  73  Fed.  527,  where 
the  doctrine  was  adopted  in  order  to  uphold 
the  title  of  receivers  appointed  by  a  federal 
court  as  against  the  claim  under  a  levy  of 
attachment  issued  out  of  a  state  court,  a 
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(ill)  After  Custody  of  Law  Attaches  —  (a)  In  General.  Where  the 
court  in  the  administration  of  the  assets  of  a  debtor  lawfully  takes  into  its  pos- 
session through  the  medium  of  a  receiver  the  assets  and  property  of  the  debtor,  no 
creditor  can  obtain  any  preference  by  lien  under  any  judgment  rendered  thereafter, 


distinction  being  recognized  in  this  regard 
between  the  effect  of  a  levy  of  an  attach- 
ment upon  personalty  and  a  levy  upon 
realty.  Contra,  Beardslee  v.  Ingraham,  183 
N.  Y.  411,  76  N.  E.  476,  3  L.  R.  A.  N.  S. 
1073  ireversing  106  N.  Y.  App.  Div.  50-6, 
94  N.  Y.  Suppl.  937,  35  N.  Y.  Civ.  Proc. 
55],  where  the  distinction  in  the  case  last 
above  cited  was  repudiated,  the  court  hold- 
ing that  a  warrant  of  attachment  from  a 
federal  court  against  the  property  of  a  cor- 
poration after  it  is  duly  filed,  etc.,  brings 
the  property  constructively  within  the  cus- 
tody of  that  court  until  the  attachment  is 
vacated,  and  that  in  a  subsequent  action  in 
the  state  court  for  the  dissolution  of  the 
corporation,  the  latter  court  cannot  enjoin 
the  United  States  marshal  from  selling  the 
attached  property  nor  by  injunction  prevent 
the  further  prosecution  of  the  action  in  the 
federal  court.  See  also  supra,  II,  B,  9.  And 
see,  generally.  Attachments,  4  Cyc.  572. 

49.  Attaching  of  legal  custody  see  supra, 
IV,  D,  4. 

50.  Georgia. —  Lang  v.  Macon  Constr.  Co., 
101  Ga.  343,  28  S._  E.  860,  although  the 
suit  in  which  the  judgment  was  rendered 
was  begun  before  the  receiver  took  posses- 
sion. See  also  Branan  i\  Excelsior  Shoe  Co., 
94  Ga.  465,  20  S.  E.  131. 

Minnesota. —  V/atkins  v.  Minnesota 
Thresher  Mfg.  Co.,  41  Minn.  150,  42  N.  W. 
862. 

Isfeio  Jersey. —  Doane  v.  Millville  Mut. 
Marine,  etc.,  Ins.  Co.,  43  K  J.  Eq.  522,  11 
Atl.  739  (holding  that  a  creditor  who  ob- 
tains judgment  the  same  day  a  bill  for  the 
appointment  of  a  receiver  is  filed,  and  a  re- 
straining order  issued,  is  entitled  to  no 
preference  over  general  creditors)  ;  Kelly  V. 
Neshanic  Min.  Co.,  7  N.  J.  Eq.  579. 

ISfew  York. — Atty-Gen.  v.  Continental  L. 
Ins.  Co.,  28  Hun  360  [affirmed  in  93  N  Y. 
630]. 

Pennsylvania. —  Cowan  v.  Pennsylvania. 
Plate  Glass  Co.,  184  Pa.  St.  1,  38  Atl.  1075, 
after  adjudication  of  insolvency  of  corpora- 
tion and  appointment  of  receiver. 

South  Carolina. —  Ex  p.  Layne,  18  S.  C. 
87;  Ex  p.  Brown,  15  S.  C.  518  (which  cases 
refuse  to  give  priority  to  the  judgments,  al- 
though the  equities  of  the  original  claims 
were  ffiven  prioritv)  ;  Clinkscales  V.  Pendle- 
ton Mfg.  Co.,  9  S.'C.  318. 

United  States. —  Fidelity  Ins.,  etc.,  Co.  v. 
Roanoke  Iron  Co.,  81  Fed.  439;  Temple  i?. 
Glasgow,  80  Fed.  441,  25  C.  C.  A.  540  [af- 
■firming  73  Fed.  709]  ;  Clyde  v.  Richmond, 
etc.,  R.  Co.,  56  Fed.  539;  Jennings  v.  Phila- 
delphia, etc.,  R.  Co.,  23  Fed.  569,  holding 
that  a  statute  abolishing  judgment-rolls  and 
directing  that  the  judgment  record  shall  be 
made  up  by  entering  the  pleadings,  judg' 
nienta,  etc.,  in  a  separate  book,  and  that 


until  this  is  done  the  verdict  or  rule  for 
judgment  in  the  minutes  shall  be  held  and 
taken  in  the  court  in  which  the  same  is  ob- 
tained to  be  the  record  of  the  judgment  and 
shall  be  received  in  evidence  in  said  court, 
as  sucii  judgment,  etc.,  authorizes  a  court 
to  treat  the  entries  or  rules  for  judgment  in 
its  own  minutes  as  evidence  of  the  record 
of  a  judgment  before  the  clerk  has  had  time 
to  make  up  the  record,  but  does  not  repeal 
an  existing  statutory  provision  that  no  judg- 
ment shall  affect  or  bind  any  lands,  etc., 
but  from  the  time  of  the  actual  entry  of 
such  judgment  in  the  minutes  or  records  of 
the  court,  so  as  to  impress  a  lien  on  land 
by  virtue  of  a  verdict  where  the  judgment 
is  not  entered  before  the  appointment  of  a 
receiver. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  140 
et  seq. 

As  against  unrecorded  conditional  sale. — 

Under  a  statute  requiring  a  conditional  sale 
contract  to  be  recorded  in  order  to  render 
it  valid  as  against  a  judgment  creditor 
without  notice,  one  recovering  his  judgment 
after  the  appointment  of  a  receiver  is  such 
creditor  and  the  judgment  is  entitled  to  pro- 
tection as  against  such  unrecorded  contract. 
Cooper  V.  Philadelphia  Worsted  Co.,  (N.  J. 
Ch.  1904)  57  Atl.  733. 

Temporary  receiver  —  In  general. —  In 
Cowan  V.  Pennsylvania  Plate  Glass  Co.,  184 
Pa.  St.  1,  38  Atl.  1075,  the  qualification  of 
the  text  is  recognized  that  there  are  cir- 
cumstances under  which  a  receiver  may  be 
appointed  for  a  corporation  temporarily, 
leaving  the  corporation  subject  to  suits,  and 
its  property  to  liens,  as  before,  as  where  the 
corporate  officers  are  jeopardizing  the  prop- 
erty by  mismanagement  and  fraud  and  for 
that  reason  a  receiver  is  appointed  at  the 
suit  of  a  stock-holder  to  protect  the  prop- 
erty. See  also  supra,  II,  C. 

No  sJimving  of  purpose  to  distribute  as- 
sets.—  In  Ellicott  V.  U.  S.  Insurance  Co.,  7 
Gill  (Md.)  307,  it  was  held  that  where  it 
does  not  appear  upon  the  face  of  the  decree 
appointing  a  receiver  that  the  proceeding  is 
for  an  equitable  distribution  of  the  assets  of 
the  corporation  and  no  directions  are  given 
for  bringing  in  the  creditors  or  requiring 
them  to  file  their  claims  and  they  are  not 
enjoined  from  suing,  they  may  proceed  with 
ordinary  remedies  against  the  corporation 
and  recover  a  judgment  which  will  be  a  lien 
as  if  no  receiver  had  been  appointed.  This 
ruling  has  been  adopted  to  this  extent :  That 
until  the  court  has  made  some  decree  show- 
injx  that  the  ulterior  intent  is  to  make  an 
equitable  distribution  of  the  fund  and  giving 
notice  to  creditors  to  file  their  claims  such 
creditors  may  sue  at  law,  and  Avhile  the  re- 
covery of  a  judgment  after  the  appointment 
of  a  receiver  will  not  confer  a  lien,  the  court 
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even  though  such  judgment  may  have  been  entered  by  leave  of  court. And 
so  the  general  rule  is  that  property  which  has  passed  into  the  hands  of  a  receiver 
is  in  the  custody  of  the  court  and  therefore  is  not  subject  to  attachment  or 
execution  unless  by  leave  of  the  court  appointing  the  receiver,^^  and  in  a  suit 
in  which  the  custody  is  for  the  benefit  of  all  creditors,  it  cannot  be  withdrawn 


will  recognize  the  priority  of  the  judgment 
as  one  which  should  be  enforced  in  equity. 
Moore  v.  Southern  States  Land,  etc.,  Co., 
83  Fed.  399.  And  it  was  recognized  in  Hol- 
laday  Case,  29  Fed.  226,  although  not 
adopted  because  opposed  to  what  the  court 
considered  a  dictum  in  Wi&wall  v.  Sampson, 
14  How.   (U.  S.)  52,  14  L.  ed.  322. 

Equitable  title  superior  to  judgment  lien. — 
In  Atty.-Gren,  v.  Atlantic  Mut.  L.  Ins.  Co., 
100  N.  Y.  279,  3  N.  E.  193,  it  was  held 
that  where  a  receiver  was  appointed  for  a 
corporation  under  the  statute  in  that  state 
he  became  vested  with  the  title  to  all  of  its 
propert}^,  or  if  not,  that  he  had  the  equitable 
title,  the  title  remaining  in  the  corporation 
being  formal  and  held  by  it  in  trust  for  the 
receiver,  and  the  court  could  compel  its  con- 
veyance to  the  receiver;  that  the  receiver's 
title  was  therefore  superior  to  and  older 
than  the  lien  of  a  judgment  recovered 
against  the  corporation  after  the  receiver's 
appointment. 

An  injunction  order  restraining  suits 
against  a  corporation  will  not  be  vacated  as 
to  one  creditor,  on  his  motion  based  merely 
on  the  ground  that  the  corporation  bought 
goods  from  him  when  it  was  insolvent,  and 
was  known  to  be  so  by  the  directors,  without 
any  showing  that  such  creditor  was  entitled 
to  perfect  his  judgment  in  preference  to 
other  creditors,  or  that  a  judgment  would 
be  of  any  avail  to  him  if  perfected.  Carson 
V.  New  York  Terminal  Express  Co.,  74  Hun 
(N.  Y.)  536,  26  K  Y.  Suppl.  639. 

Against  partnership  pending  dissolution 
suit  see  Paktnershtp,  30  Cyc.  730. 

51.  Cowan  v.  Pennsylvania  Plate  Glass  Co., 
184  Pa.  St.  1,  38  Atl.  1075,  holding  that  such 
judgments  cannot  be  made  liens  by  an  entry 
nunc  'pro  tunc  as  of  a  time  before  the  ap- 
pointment of  the  receiver,  by  leave  of  court. 

52.  Alabama. —  Stanton  v.  Heard,  100  Ala. 
515,  14  So.  359  (levy  void)  ;  Dugger  v. 
Collins,  69  Ala.  324. 

Arkansas. —  Walker  v.  Geo.  Taylor  Com- 
mission Co.,  56  Ark.  1,  18  S.  W.  1056,  19 
S.^  W.  601,  after  the  appointment  of  a  re- 
ceiver in  the  chancery  court  of  property  as- 
signed for  the  benefit  of  creditors  the  as- 
sia-Tiee  having  failed  to  qualify,  the  court 
holding  that  a  justice  of  the  peace  could  not 
upon  an  attachment  sued  out  of  his  court  de- 
cide that  the  assignment  was  void  and  sus- 
tain the  attachment,  nor  could  the  circuit 
court  on  appeal  from'  the  justice,  although 
the  attachment  need  not  be  dismissed. 

California.-— Yuba,  County  v.  Adams,  7 
Cal.  35;  Adams  v.  Haskell  6  Cal.  113,  65 
Am.  Dec.  491.  But  see  Petaluma  Sav.  Bank 
V.  San  Francisco  Super.  Ct.,  Ill  Cal.  488, 
44  Pae.  177,  infra,  note  66. 

Iowa. —  Martin  v.  Davis,  21  Iowa  535. 

Kansas. —  Cramer  v.  Iler,  63  Kan.  579,  66 
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Pac.  617;  Missouri  Pac.  R.  Co.  v.  Love,  61 
Kan.  433,  59  Pac.  1072. 

Louisiana. —  State  v.  Ellis,  45  La.  Ann. 
1418,  14  So.  308;  Gest  v.  New  Orleans,  etc., 
R.  Co.,  30  La.  Ann.  28;  Nelson  v.  Conner, 
6  Rob.  339. 

Maryland. — ^  Glenn  v.  Gill,  2  Md.  1. 

Massachusetts. —  Columbian  Book  Co.  V. 
De  Golyer,  115  Mass.  67,  as  to  charging  insol- 
vent corporation  under  trustee  process  after 
an  injunction  against  its  continuing  busi- 
ness and  the  appointment  of  receivers,  the 
remedy  of  the  creditor,  if  he  can  have  the 
property  of  the  corporation  applied  in  any 
form  of  remedy,  being  by  petition  in  the 
cause  in  which  the  receivers  were  appointed. 

New  York. —  Woerisholfer  v.  North  River 
Constr.  Co.,  99  N.  Y.  398  (after  appointment 
of  receiver  of  corporate  property  in  a  suit 
involving  equitable  distribution  among  all 
creditors)  ;  National  Broadway  Bank  t\ 
Sampson,  85  N.  Y.  App.  Div.  320,  83  N.  Y. 
Suppl.  426  [affirmed  upon  other  grounds  in 
179  N.  Y.  213,  71  N.  E.  766,  103  Am.  St. 
Rep.  851,  66  L.  R.  A.  606];  Mosher  v.  Su- 
preme Sitting  O.  I.  H.,  88  Hun  394,  34  N.  Y. 
Suppl.  816;  Gouverneur  v.  Warner,  2  Sandf. 
624  (as  to  the  right  of  a  judgment  creditor 
in  a  creditor's  bill  after  the  appointment  of 
a  receiver  to  levy  an  alias  execution  on  per- 
sonal property  recovered  by  the  receiver)  ; 
Chapman  v.  Douglas,  5  Daly  244;  Storm  v. 
Waddell,  2  Sandf.  Ch.  494. 

0;?io.— Croy  v.  Marshall,  3  Ohio  Cir.  Ct. 
489,  2  Ohio  Cir.  Dec.  280,  holding  that  if 
a  creditor  claims  that  property  is  improp- 
erly in  the  hands  of  a  receiver  he  must  ap- 
ply to  the  court  appointing  the  receiver 
to  release  the  same,  so  that  he  may  levy 
on  it. 

OklaJioma.— Foster  v.  Field,  13  Okla.  230, 
74  Pac.  190. 

Pennsylvania. —  Thompson  v.  McCleary, 
159  Pa.  St.  189,  29  Atl.  254  (although  the 
claim  may  be  established  as  in  equity  in  the 
court  in  which  the  receiver  is  appointed)  ; 
Robinson  v.  Atlantic,  etc.,  R.  Co.,  66  Pa.  St. 
160;  Robinson  v.  Ohio,  etc.,  R.  Co.,  2  Pittsb. 
257. 

South  Carolina. —  Cleveland  V.  McCravy, 
46  S.  C.  252,  24  S.  E.  175. 

Texas. —  Riesner  v.  Gulf,  etc..  R.  Co.,  89 
Tex.  656,  36  S.  W.  53,  59  Am.  St.  Rep.  84, 
33  L.  R.  A.  171;  Harrison  t*.  Waterbury, 
(1894)  27  .  S.  W.  109;  Ellis  v.  Vernon  Ice, 
etc.,  Co.,  86  Tex.  109,  23  S.  W.  858;  Texas 
Trunk  R.  Co.  v.  Lewis,  81  Tex.  1,  16  S.  W. 
647,  26  Am.  St.  Rep.  776;  Edwards  v.  Nor- 
ton, 55  Tex.  405;  City  Nat.  Bank  v.  Mer- 
chants' Nat.  Bank.  7  Tex.  Civ.  App.  584,  27 
S.  W.  848. 

Washington. —  Allen  v.  Stallcup,  13  Wash. 
631.  43  Pac.  884. 

United  States. —  Wiswall  V.  Sampson,  14 
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and  the  property  seized  for  the  benefit  of  a  single  creditor. Any  attempt  thus 
to  interfere  with  property  held  by  the  court  through  the  medium  of  its  receiver 
will  constitute  a  contempt;  no  lien  can  be  acquired  by  such  interference  so  as 
to  create  a  preference  against  other  creditors  entitled  to  share  equitably  in  the 
distribution  of  the  estate,^^  and  if  a  valid  lien  had  been  acquired  before  the  appoint- 
ment of  the  receiver  and  the  attaching  of  the  court's  jurisdiction,  the  proceedings 
to  enforce  it  are  suspended,^^  unless  leave  of  court  is  obtained  to  go  on,^^  and  any 
sale  under  such  process  without  leave  of  the  court  appointing  the  receiver  will 
be  illegal  and  void  and  no  title  will  pass  to  the  purchaser.'^^  The  same  rules 
apply  where  the  attachment  or  execution  issues  out  of  a  federal  court  and  the 
property  is  in  the  hands  of  a  receiver  appointed  by  the  state  court,^®  or  vice  versa .^^ 


How.  52,  14  L.  ed.  322;  Mercantile  Trust 
Co.  V.  Baltimore,  etc.,  K.  Co.,  79  Fed.  389; 
The  Roslvn,  20  Fed.  Cas.  No.  12,068,  9  Ben. 
119. 

England.— See  Try  v.  Try,  13  Beav.  422, 
15  Jur.  809,  20  L.  J.  Ch.  368,  51  Eng.  Re- 
print 163. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  146. 
Notice  to  parties. —  Notice  of  an  applica- 

cation  to  a  federal  court  for  leave  to  levy 
an  execution  from  a  state  court  on  property 
in  tlie  hands  of  a  receiver  of  the  federal 
court,  based  upon  the  ground  that  the  prop- 
erty was  attached  on  process  from  the  state 
court  before  it  came  into  the  receiver's  pos- 
session, should  be  given  the  parties  to  the 
suit  in  the  federal  court,  and  notice  to  the 
receiver  is  not  sufficient.  In  re  Hall,  etc., 
Co.,  69  Fed.  425. 

Admiralty  jurisdiction  see  Admiraxty,  1 
Cyc.  814. 

After  receiver  appointed  in  another  state 
see  infra,  VIII. 

Conflicting  jurisdictions  generally  see 
Courts,  11  Cyc.  982  et  seq. 

Exemption  from  attachment  generally  see 
Attachment,  4  Cyc.  569. 

Property  in  cnstodia  legis  see  Executions, 
17  Cyc.  980. 

Reaching  property  when  rights  of  parties 
are  determined  see  infra,  IV,  E,  2,  e. 

Receiver  not  subject  to  garnishment  see 
Gaenishment,  20  Cyc.  1026. 

53.  Knode  v.  Baldridge,  73  Ind.  54;  Metro- 
politan Bank  v.  New  Orleans  Brewing  Assoc., 
51  La.  Ann.  1525,  26  So.  418,  property  of 
corporation  in  hands  of  receiver. 

54.  See  supra,  IV,  D,  5,  e. 

55.  Connecticut. —  Longstalf  v.  Hurd,  66 
Conn.  350,  34  Atl.  91 ;  In  re  New  Haven  Wire 
Co.  Cases,  57  Conn.  352,  18  Atl.  266,  5 
L.  R,  A.  300. 

WeiD  York. — National  Park  Bank  v.  Clark, 
92  N.  Y.  App.  Div.  262,  87  N.  Y.  Suppl. 
185;  Mosher  V.  Supreme  Sitting  O.  I.  H., 
88  Hun  394,  34  N.  Y.  Suppl.  816;  People  v. 
Mutual  Ben.  L.  Assoc.,  86  Hun  219,  33  N.  Y. 
Suppl.  191;  Dickey  v.  Bates,  13  Misc.  489, 
35  N.  Y.  Suppl.  525. 

S^outJi  Carolina. — Regenstein  v.  Pearlstein, 
30  S.  C.  192,  8  S.  E.  850;  Ginkscales  v. 
Pendleton  Mfg.  Co.,  9  S.  C.  318. 

TewMo;s.9e(?.— McDonald  v.  Charleston,  etc., 
R.  Co.,  93  Tenn.  281,  24  S.  W.  252. 

Wisconsin. —  Hagedon  v.  State  Bank,  1 
Pinn.  61,  39  Am.'Dec>  275. 


See  42  Cent.  Dig.  tit.  "Receivers,"  §  145 
et  seq. 

The  equity  of  a  second  mortgage  is  held 
to  be  superior  to  the  rights  of  a  creditor 
who  has  been  permitted  to  levy  an  execution 
upon  a  part  of  personal  property  of  a  cor- 
poration including  a  portion  of  property  ac- 
quired subsequent  to  the  date  of  both  the 
second  and  third  mortgages,  the  levy  having 
been  made  after  the  action  was  brought  and 
while  the  property  was  in  the  hands  of  a 
receiver.  Coe  v.  Columbus,  etc.,  R.  Co.,  10 
Ohio  St.  372,  75  Am.  Dec.  518. 

56.  Dann  Mfg.  Co.  v.  Parkhurst,  125  Ind. 
317,  25  N.  E.  347;  Cass  v.  Sutherland,  98  Wis. 
551,  74  N.  W.  337. 

57.  Brady  v,  Johnson,  75  Md.  445,  26 
Atl.  49,  20  L.  R.  A.  737.  See  also  infra, 
IV,  D,  7,  e,  (III),  (c). 

58.  Alabama. —  Dugger  v.  Collins,  69  Ala, 
324. 

New  TorJc.—  Wsilling  v.  Miller,  108  N.  Y. 
173,  15  N.  E.  65,  2  Am.  St.  Rep.  400; 
Beardslee  v.  Ingraham,  106  N.  Y.  App.  Div. 
506,  94  N.  Y.  Suppl.  937,  35  N.  Y.  Civ.  Proc. 
55  [reversed  on  other  grounds  in  183  N.  Y. 
411,  76  N.  E.  476,  3  L.  R.  A.  N.  S.  1073]  ; 
French  v.  Pratt,  7  N.  Y.  Suppl.  240.  But 
where  the  sheriff  had  levied  on  and  taken 
into  possession  property  of  a,  corporation  be- 
fore it  was  dissolved  and  a  receiver  ap- 
pointed, it  was  held  that  a  sale  b^^  the 
sheriff  therafter  is  at  most  irregular  and 
not  void.  Varnum  v.  Hart,  119  N.  Y.  101, 
23  N.  E.  183  [distinguishing  Walling  V. 
Miller,  supra"]. 

North  Carolina. —  Pelletier  v.  Greenville 
Lumber  Co.,  123  N.  C.  596,  31  S.  E.  855,  68 
Am.  St.  Rep.  837;  Skinner  V.  Maxwell,  68 
N.  C.  400. 

Texas. —  Ellis  v.  Vernon  Ice,  etc.,  Co.,  86 
Tex.  109,  23  S.  W.  858;  Russell  r.  Texas, 
etc.,  R.  Co.,  68  Tex.  646,  5  S.  W.  686;  Ed- 
wards V.  Norton,  55  Tex.  405. 

United  (States. —  Wiswall  V.  Sampson.  14 
How.  52,  14  L.  ed.  322. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  138 
et  seq. 

59.  Beardslee  v.  Ingraham,  106  N.  Y.  App. 
Div.  506,  94  N.  Y.  Suppl.  937,  35  N.  Y.  Civ. 
Proc.  55  [reversed  on  other  grounds  in  183 
N.  Y.  411,  73  N.  E.  476,  3  L.,  R.  A.  N.  S. 
1073];  Wiswall  r.  Sampson,  14  How.  (U.  S.) 
52.  14  L.  ed.  322. 

60.  Ex  p.  Tvler.  147  U.  S.  164,  13  S.  Ct. 
785,  37  L.  ed.'  680. 
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But  property  which  under  a  statute  is  not  part  of  the  estate  that  goes  into  the 
receiver's  custody  is  not  affected  by  the  appointment  and  execution  may  be  levied 
thereon/^ 

(b)  Interference  With  Possession  —  Real  and  Personal  Property,  The  levy  of 
an  execution  has  been  held  not  to  be  a  contempt  if  it  does  not  amount  to  an  actual 
disturbance  of  the  receiver's  possession/^  and  sometimes,  under  such  a  condition, 
the  case  may  be  such  that  a  party  can  go  on  with  his  remedy  and  sell  property, 
notwithstanding  the  appointment  of  a  receiver  and  consistently  with  the  general 
rules  against  interference  with  the  receiver's  possession.  And  so  it  has  been 
held  that  the  mere  levy  upon  land,  the  sheriff  not  entering  into  possession  of  the 
property,  is  not  a  contempt;  that  a  sale  might  be  made  thereunder,  although  the 
purchaser  could  not  interfere  with  the  receiver's  possession  without  leave  of 
court;  or  that  a  sale  after  the  appointment  of  a  receiver  under  a  levy  made 
before  such  appointment  will  convey  a  good  title  to  the  purchaser;  but  the 
decisions  on  this  question  are  conflicting,  and  while  some  distinction  is  made 
between  real  and  personal  property,  the  weight  of  authority  seems  to  establish 
a  general  rule  to  the  contrary. 


61.  In  re  West  Lancashire  R.  Co.,  63  L.  T. 
Rep.  N.  S.  56,  as  to  unpaid  stock  subscrip- 
tions where  a  receiver  of  a  railroad  was  ap- 
pointed undier  English  statute  of  1867. 

62.  Albany  City  Bank  r.  Schermerhorn, 
10  Paige  (N.  Y.)  263,  where  defendant  in 
a  creditors'  bill  had  let  his  lands  to  be 
cropped  on  shares,  and  a  receiver  subse- 
quently appointed  went  on  the  land  and  gave 
notice  to  the  tenants  of  his  appointment, 
and  requested  them  to  deliver  to  him  defend- 
ant's share  of  the  growing  crops,  after  which 
the  sheriff,  without  notice  of  the  appointment 
of  the  receiver,  levied  on  the  crops  and  ad- 
vertised them  for  sale,  but,  on  being  in- 
formed of  the  claim  of  the  receiver,  con- 
sented that  the  receiver  should  take  posses- 
sion of  them  and  dispose  of  defendant's  in- 
terest therein,  and  hold  the  proceeds  subject 
to  the  order  of  the  court  in  which  the  cred- 
itors' bill  was  filed,  and  it  was  held  that  the 
sheriff  was  not  guilty  of  contempt.  See  also 
the  same  case  reported  on  another  appeal 
in  9  Paige  (N.  Y.)  372,  38  Am.  Dec.  551, 
siipra,  IV,  D,  4,  b,  note  23. 

63.  Darling  v.  Wyoming  Coal,  etc.,  Co., 
2  Kulp  (Pa.)  142,  where  a  decree  had  been 
entered  that  plaintiff  should  not  be  delayed 
in  foreclosing  a  mortgage  and  upon  his  ob- 
taining a  judgment  on  his  mortgage  there- 
after and  issuing  execution  it  was  held  that 
the  appointment  of  a  receiver  of  defendant 
company  in  another  suit  by  a  creditor,  the 
former  decree  being  recogni2ed  and  the  re- 
ceiver not  being  in  possession,  did  not  have 
the  effect  to  nullify  the  former  decree  and 
the  receiver  was  not  entitled  to  stay  the  writ 
issued  by  the  mortgagee.  This  case  would 
seem  also  to  recognize  the  rule  that  until 
the  appointmeTit  of  a  receiver  has  been  per- 
fected and  he  is  in  actual  possession  a 
creditor  is  not  debarred  from  proceeding  to 
execution,  which  if  applied  only  to  the  lia- 
bility for  contempt  is  distinguishable  from 
the  ruling  as  above  stated.  See  supra,  IV, 
D,  4,  a.  b. 

64.  Kentucky  Southern  Bank  v.  Ohio  Ins. 
Co.,   22    Ind.    181,   upon   the   authority  of 
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Albany  City  Bank  v,  Scheymerhorn,  9  Paige 
(N.  Y.)  372,  38  Am.  Dec.  551. 

Receivership  ending  without  change  of  title 
through  receiver. —  In  Montgomery  v.  Mer- 
rill, 18  Mich.  338,  under  a  statutory  pro- 
ceeding for  the  dissolution  of  a  corporation, 
the  purpose  of  such  receivership  being  first 
to  pay  creditors  and  second  to  pay  the  bal- 
ance, if  any,  to  stock-holders,  it  was  held 
that  whatever  may  be  the  effect  of  a  tem- 
porary receivership  in  creating  priorities,  or 
in  regard  to  possession,  the  statute  author- 
izing lands  to  be  sold  on  execution  was  in- 
consistent with  the  idea  that,  as  against  the 
debtor  himself,  such  a  levy  would  not  be 
good  when  he  has  made  no  assignment  to 
the  receiver;  and  that  when  the  right  of  the 
receiver  terminates,  and  he  has  made  no 
sale,  or  other  legal  disposition  of  the  land, 
the  execution  title  will  stand  as  if  there  had 
never  been  a  receivership. 

65.  Cherry  r.  Western  Washington  In- 
dustrial Exposition  Co.,  11  Wash,  586,  40 
Pac.  136.  See  also  Chautauque  County 
Bank  v.  Risley,  19  N.  Y.  369,  75  Am.  Dec. 
347,  infra,  note  66. 

66.  Dugger  v.  Collins,  69  Ala.  324  (sale 
under  levy  made  after  appointment  of  re- 
ceiver of  the  estate  of  a  testator  under  a 
judgment  rendered  prior  to  such  appoint- 
ment) ;  Pelletier  v.  Greenville  Lumber  Co., 
123  N.  C.  596,  31  S.  E.  855,  68  Am.  St.  Rep. 
837  (levy  after  appointment)  ;  Ellis  v.  Ver- 
non Ice,  etc.,  Co.,  86  Tex.  109,  23  S.  W. 
858  (levy  before  appointment)  ;  Edwards  v. 
Norton,  55  Tex.  405  (levy  and  sale  after 
appointment)  ;  Wis  wall  v.  Sampson,  14  How. 
(U.  S.)  52,  14  L.  ed.  322  (levy  before  ap- 
pointment). See  also  Brady  v.  Johnson,  75 
Md.  445,  26  Atl.  49,  20  L.  R.  A.  737;  Cass 
V.  Sutherland,  98  Wis.  551,  74  N.  W.  337, 
where  the  principle  is  recognized,  the  levy 
having  been  made  before  the  appointment. 

Authorities  compared. —  In  Chautauque 
County  Bank  v.  Risley,  19  N.  Y.  369,  75 
Am.  Dec.  347  [reversing  4  Den.  480,  and  fol- 
lowed and  applied  under  similar  facts  in 
Matter  of  Loos,  50  Hun  (N.  Y.)  67,  3  N.  Y. 
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(c)  Leave  of  Court.  While  the  general  rule  that  property  which  has  been 
taken  into  the  possession  of  the  court  and  is  in  the  custody  of  its  receiver  cannot 
be  levied  on  and  sold  without  its  leave  is  well  settled/^  it  is  equally  clear  that  in 
proper  cases  such  leave  may  be  given,  and  that  a  court  of  equity  is  not  required 
to  retain  possession  of  property  where  it  would  be  inequitable  to  do  so.^^  But 


Suppl.  383],  it  was  held  that  the  purchaser 
from  a  receiver  of  real  estate  of  which  he 
had  received  a  conveyance  by  an  insolvent 
debtor  by  order  of  the  court  upon  setting 
aside  an  assignment  as  fraudulent  at  the 
suit  of  a  judgment  creditor  acquired  title 
not  from  the  judgment  but  by  force  of  the 
conveyance  to  the  receiver,  and  that  a  judg- 
ment creditor  who  did  not  join  in  the  bill 
to  set  aside  the  assignment  and  whose  judg- 
ment was  recovered  subsequent  to  that  of 
the  creditor  who  filed  such  bill,  but  prior  to 
the  filing  thereof,  had  the  right  to  sell  the 
property  on  execution  and  the  purchaser  at 
such  a  sale  would  acquire  a  title  superior 
to  that  of  the  receiver's  vendee,  since  the 
receiver's  sale  was  subject  to  the  lien  of  this 
last  judgment  creditor.  This  case  seems  to 
announce  the  doctrine  that,  although  by  sale 
under  the  execution  the  party  might  be 
guilty  of  contempt,  the  sale  itself  is  neither 
illegal  nor  void.  In  Ellis  v.  Vernon  Ice,  etc., 
Co.,  86  Tex.  109,  23  S.  W.  858,  it  was  held 
that  a  sale  under  process  while  the  property 
is  in  the  hands  of  a  receiver,  although  under 
a  levy  made  before  the  appointment,  passes 
no  title  as  no  conveyance  was  necessary  in 
order  to  vest  the  receiver  with  control  over 
the  real  estate.  And  so  in  Russell  v.  Texas, 
etc.,  E.  Co.,  68  Tex.  646,  5  S.  W.  686,  it  is 
shown  that  no  conveyance  is  necessary  and 
that  the  question  is  not  whether  the  re- 
ceiver has  title  but  whether  the  court  has 
power  to  pass  the  title,  to  which  point  see  also 
Watkins  v.  Minnesota  Thresher  Mfg.  Co.,  41 
Minn.  150,  42  K  W.  862.  But  aside  from 
this  distinction,  in  Walling  v.  Miller,  108 
N.  Y.  173,  15  N'.  E.  65,  2  Am.  St.  Rep.  400, 
where  a  levy  was  made  upon  personal  prop- 
erty before  the  appointment  and  the  sale  by 
the  sheriff  thereafter,  and  when  a  receiver 
had  been  appointed  in  the  meantime,  without 
leave  of  court,  it  was  held  to  be  illegal  and 
void  upon  the  authority  of  Wiswal'l  v.  Samp- 
son, 14  How.  (U.  S.)  52,  14  L.  ed.  322, 
supra,  which  case  involved  a  sale  of  real 
estate  by  the  sheriff  after  the  appointment 
of  a  receiver,  although  the  levy  had  been 
made  before  the  appointment  and  the  court 
held  that  the  sale  was  void.  In  Pelletier  v. 
Greenville  Lumber  Co.,  123  N.  C.  596,  31 
S.  E.  855,  68  Am.  St.  Rep.  837,  the  court 
expressly  refused  to  follow  Albany  City 
Bank  v.  Schermerhorn,  9  Paige  (N.  Y.)  372, 
38  Am.  Dec.  551  [supra,  TV,  D,  4  b,  note 
23)  because  its  practical  effect  would  be  to 
permit  outside  parties  to  stop  all  further 
proceedings  of  the  court  of  equity  by  dis- 
posing of  the  subject-matter  in  controversy 
or  else  to  put  that  court  in  the  position  of 
holding  simply  naked  possession  of  the 
property.  That  the  mere  fact  that  the  ac- 
tual possession  is  not  interfered  with  is  not 


controlling  is  shown  in  Wiswall  v.  Sampson, 
14  How.  (U.  S.)  52,  14  L.  ed.  322,  and 
also  in  Skinner  v.  Maxwell,  68  N.  C.  400, 
although  the  latter  case  deals  with  personal 
property.  In  Holladay  Case,  29  Fed.  226, 
it  is  recognized  that  Wiswall  v.  Sampson, 
supra,  and  Chautauque  County  Bank  v. 
Risley,  supra,  are  opposed  to  each  other. 
In  Petaluma  Sav.  Bank  v.  San  Francisco 
Super.  Ct.,  Ill  Cal.  488,  44  Pac.  177,  a 
receiver  was  appointed  in  a  divorce  pro- 
ceeding under  a  statute  providing  for  the 
securing  of  alimony,  and  it  was  held  that 
a  judgment  creditor  of  defendant  in  the 
divorce  suit,  seeking  to  enforce  his  lien  on 
lands  in  other  counties,  by  sale,  would  lose 
his  lien  unless  he  should  take  the  necessary 
steps  to  enforce  it  within  the  period  pre- 
scribed by  the  statute  for  the  life  of  the 
lien,  and  as  his  rights  could  not  be  pro- 
tected in  the  divorce  suit,  if  leave  of  the 
court  in  which  such  suit  was  pending  was 
necessary,  a  refusal  to  grant  it  would  be 
an  abuse  of  discretion;  that  such  leave  was 
not  necessary  because  the  enforcement  of 
the  lien  would  not  interfere  with  the  re- 
ceiver's possession.  Wiswall  V.  Sampson, 
supra,  is  clearly  distinguished  in  this  case 
in  that  there  the  fund  belonged  to  the  court 
that  had  created  it  for  the  benefit  of  the 
creditor  who  had  by  his  suit  removed  the 
impediments  preventing  the  levy  of  any  ex- 
ecution, and  that  in  such  case  even  if  there 
was  no  contempt  this  does  not  meet  the  ob- 
jection that  no  title  could  pass  under  a 
sale  without  levy  in  such  circumstances. 
This  distinction,  however,  in  so  far  as  it 
justifies  the  decision  in  Wiswall  v.  Sampson, 
supra,  does  not  appear  to  have  influenced 
the  decision  in  the  other  cases  cited  in  this 
note. 

67.  See  supra,  IV,  D,  5,  c,  et  seq.;  infra, 
VI,  D,  2,  a. 

68.  Pelletier  v.  Greenville  Lumber  Co..  123 
N.  C.  596,  31  S.  E.  855,  68  Am.  St.  Rep. 
837  (holding  that  the  vacation  of  an  order 
restraining  a  judgment  creditor  from  selling 
land  in  the  hands  of  a  receiver  may  be 
taken  impliedly  to  give  leave  to  sell)  ;  Cass 
t'.  Sutherland,  98  Wis.  551,  74  N.  W.  337 
(holding  that  where  the  receiver  was  a 
party  to  another  action  in  the  same  court 
brought  to  subject  land  to  the  lien  of  ex- 
ecution levies,  a  judgment  authorizing  and 
directing  the  sale  can  be  regarded  as  noth- 
ing less  than  a  formal  direction  by  the 
court  appointing  the  receiver  that  the  land 
be  sold  by  the  sheriff  under  execution  in- 
stead of  bv  the  receiver)  ;  Gooch  r.  Haworth, 
3  Beav.  428.  43  Eng.  Ch.  428.  49  Eng.  Re- 
print 168  (where  one  who  had  obtained  an 
order  in  the  exchequer  for  the  payment  of 
costs  against  a  party  to  a  suit  in  which  a 
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it  is  held  that  such  levy  and  sale  will  not  be  permitted  when  the  priority  of  the 
party  claiming  the  lien  can  be  amply  protected  in  the  administration  of  the  assets 
for  the  creditors  and  no  urgent  necessity  for  such  sale  is  shown. 

E.  Representative  Character  of  Receiver  —  l.  Rule  That  He  Is  an 
Officer  of  the  Court  and  Not  Representative  of  Parties.  A  receiver  by  his 
appointment  does  not  become  a  litigant  in  the  action/^  but  he  is  an  officer  and 
representative  of  the  court  appointing  him.'^^    Under  the  board  and  general 


receiver  had  been  appointed  and  who  was 
tenant  for  life  of  certain  property  over 
which  the  receiver  had  been  appointed  with 
directions  to  pay  such  party  the  rents,  was 
given  leave,  notwithstanding  the  appoint- 
ment, to  sue  out  and  execute  such  writs 
as  he  might  be  advised). 

Where  a  partnership  was  solvent  when 
an  action  to  dissolve  was  commenced,  it  was 
held  that  leave  would  be  granted  to  levy  an 
execution  on  the  assets  in  the  hands  of  a 
receiver.  Matter  of  Thompson,  10  N.  Y. 
App.  Div.  40,  41  N.  Y.  Suppl.  740.  And 
the  court  will  grant  leave  to  plaintiffs  in 
attachment  to  levy  on  goods  in  the  hands  of 
a  receiver  of  a  firm  appointed  in  an  action 
between  the  partners  and  who  is  therefore 
the  mere  liquidator  of  the  parties,  where 
plaintiffs  allege  that  their  debtors  had 
transferred  the  property  in  fraud  of  cred- 
itors. Webster  v.  Lawrence,  47  Hun  (N.  Y.) 
565.    See  also  Partneeship,  30  Cye,  730. 

Application  to  release  property. —  It  has 
been  held  that  where  a  creditor  believes 
that  property  is  not  legally  mortgaged  or 
for  any  other  good  reason  should  not  pass  into 
the  hands  of  a  receiver,  the  proper  course  is 
to  apply  to  the  court  which  appointed  the 
receiver  for  the  discharge  of  the  property 
out  of  the  custody  of  the  receiver  in  order 
that  it  may  be  proceeded  against.  Robinson 
V.  Atlantic,  etc.,  R.  Co.,  66  Pa.  St.  160. 
See  also  Coe  v.  Columbus,  etc.,  R.  Co.,  10 
Ohio  St.  372,  75  Am.  Dec.  518  (where  it 
was  held  that  the  sheriff,  not  having  been 
ordered  to  withdraw  his  levy  and  no  objec- 
tion having  been  made  thereto  in  the  lower 
court,  it  might  be  inferred  in  the  appellate 
court  that  the  levy  was  permitted  by  the 
lower  court)  ;  Croy  v.  Marshall,  3  Ohio  Cir. 
Ct.  489,  2  Ohio  Cir.  Dec.  280;  Fowler  v. 
Haynes,  2  New  Rep.  158  (where  by  mistake 
the  receiver  was  put  in  possession  of  goods  not 
belonging  to  the  estate  and  it  was  held  that 
the  proper  course  was  to  apply  for  their 
release,  and  not  for  leave  to  levy). 

Leave  to  receiver  to  sell  property  of  a 
corporation  and  distribute  the  proceeds  in 
satisfaction  of  execution  liens  acquired  prior 
to  the  appointment  may  be  granted.  Matter 
of  Muehlfeld,  etc.,  Piano  Co.,  12  N.  Y.  App. 
Div.  492,  42  N.  Y.  Suppl.  802,  26  N.  Y. 
Civ.  Proc.  90. 

Where  receivership  is  unduly  protracted. — 
Where  the  action  does  not  contemplate  a 
distribution  of  corporate  assets  among  cred- 
itors, nor  the  dissolution  of  the  corporation, 
as  in  an  action  for  an  accounting  against 
wrong-doing  directors,  if  there  is  no  further 
necessity  for  a  receiver  and  the  indebtedness 
of  the  corporation  is  not  liquidated  within 
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a  reasonable  time,  the  court  will  refuse 
longer  to  restrain  creditors  from  proceeding 
to  collect  their  claims  by  ordinary  process 
against  the  property  of  the  corporation. 
Halpin  V.  Mutual  Brewing  Co.,  91  Hun 
(N.  Y.)  220,  36  N.  Y.  Suppl.  151.  So  in 
Scott  V.  Farmers'  L.  &  T.  Co.,  69  Fed.  17, 
16  C.  C.  A.  358,  it  was  held  that  the  court 
has  no  power  to  hinder  and  delay  creditors 
of  a  corporation  by  withdrawing  its  prop- 
erty indefinitely  from  the  pursuit  of  cred- 
itors and  it  was  ordered  that  leave  should 
be  given  a  creditor  if  not  promptly  paid 
by  the  receivers,  to  levy  an  execution 
on  the  property  subject  to  the  lien  of  his 
judgment. 

69.  Wheeler  v.  Walton,  etc.,  Co.,  65  Fed. 
720.  And  see  also  in  this  connection  cases 
cited  supra,  note  47. 

70.  Actions  by  and  against  receivers  see 
infra,  VI. 

Amicus  curias  see  Amicus  Curi^,  2  Cyc. 
282  note  4. 

In  foreclosure  proceedings  see  Mortgages, 
27  Cyc.  1630  text  and  note  51  et  seq. 

In  supplementary  proceedings  see  Execu- 
tions, 17  Cyc.  1458  text  and  note  35. 

Receivers  of  banks  see  Banks  and  Bank- 
ing, 5  Cyc.  560  text  and  note  42  et  seq. 

71.  Bassick  Min.  Co.  v.  Schoolfield,  15 
Colo.  376,  24  Pac.  1049;  Vila  v.  Grand  Island 
Electric  Light,  etc.,  Co.,  68  Nebr.  222,  94 
N.  W.  136,  97  N.  W.  613,  110  Am.  St.  Rep. 
400,  63  L.  R.  A.  791 ;  Youtsey  v.  Hoffman,  108 
Fed.  693.  See  also  Antlers  Land,  etc.,  Co.  v. 
Fesler,  14  Colo.  App.  201,  59  Pac.  406. 

Intervention  see  infra,  VI,  E,  2,  b. 

72.  Alaska. —  Decker  v.  Berners  Bay  Min., 
etc.,  Co.,  2  Alaska  504. 

California. —  Kreling  v.  Kreling,  118  Cal. 
421,  50  Pac.  549. 

Colorado. — Hendrie,  etc.,  Mfg.  Co.  V.  Parry, 
37  Colo.  359,  86  Pac.  113. 

Delaware. —  Stockbridge  v.  Beckwith,  6 
Del.  Ch.  72,  33  Atl.  620. 

District  of  ColumUa. —  Fields  v.  U,  S.,  27 
App.  Cas.  433  [certiorari  denied  in  205 
U.  S.  292,  27  S.  Ct.  543,  51  L.  ed.  807]. 

Florida. —  Frisbee  v.  Timanus,  12  Fla.  300. 

Georgia. —  McGarrah  v.  Southwestern 
Georgia  Bank,  117  Ga.  556,  43  S.  E.  987; 
Tindall  v.  Nisbet,  113  Ga.  1114,  39  S.  E.  450, 
55  L.  R.  A.  225. 

Illinois. —  Vandalia  v.  St.  Louis,  etc.,  R. 
Co.,  209  111.  73,  70  N.  E.  662;  Nevitt  v. 
Woodburn,  190  111.  283,  60  N.  E.  500 ;  Knick- 
erbocker V.  McKindley  Coal,  etc.,  Co.,  172  111. 
535,  50  N.  E.  330,  64  Am.  St.  Rep.  54;  Hooper 
V.  Winston,  24  111.  353 ;  Starrett  v.  Berkovec, 
118  111.  App.  683;  Chicago  City  R.  Co.  v. 
People,  116  111.  App.  633;  Carroll  v.  Haigh, 


MEGEIVEBS 


[34  Cyc]  237 


definition  of  his  relation,  a  receiver  ordinarily  is  not  the  representative  or  agent 


108  111.  App.  264  [affirmed  in  209  111.  576, 
71  N.  E.  317]. 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  Kenney, 
29  Ind.  App.  506,  68  N.  E.  20. 

loioa. —  State  Cent.  Sav.  Bank  v.  Fanning 
Bail-Bearing  Chain  Co.,  118  Iowa  698,  92 
N.  W.  712;  Montreal  Bank  v.  Chicago,  etc., 
R.  Co.,  48  Iowa  518. 

Louisiana. —  In  re  New  Iberia  Cotton  Mill 
Co.,  109  La.  875,  33  So.  903,  receiver  of  cor- 
poration to  wind  up,  etc.,  under  statute.  But 
see  as  to  other  receivers  Helme  v.  Little- 
john,  12  La.  Ann.  298;  Kellar  v.  Williams,  3 
Rob.  321,  holding  that  where,  on  the  motion 
of  a  partner  in  a  suit  for  the  dissolution  of 
the  partnership,  with  the  consent  of  the  other 
partner,  a  third  person  is  appointed  by  the 
court  to  receive  and  sue  for  all  amounts  due 
to  the  partnership,  on  giving  bond,  with  se- 
curity, to  hold  the  amounts  so  received  subject 
to  the  order  of  the  court,  such  third  person 
will  not  be  considered  an  officer  of  the  court, 
but  the  agent  of  the  partners,  and  only 
responsible  as  such,  the  appointment  being 
the  act  of  the  partners. 

Maryland. —  Castleman  v.  Templeman,  87 
Md.  546,  40  Atl.  275,  67  Am.  St.  Rep.  363,  41 
L.  R.  A.  367;  Gaither  v.  Stockbridge,  67  Md. 
222,  9  Atl.  632,  10  Atl.  309;  Ellicott  v.  U.  S. 
Insurance  Co.,  7  Gill  307;  In  re  Colvin,  3 
Md.  Ch.  278;  Williamson  v.  Wilson,  1  Bland 
418,  where  it  is  said  that  a  receiver  stands 
in  the  situation  as  regards  the  chancery  court 
in  many  respects  analogous  to  that  in  which 
a  sheriff  stands  in  relation  to  a  court  of 
common  law. 

Massachusetts. —  Harrison  v.  J.  J.  Warren 
Co.,  183  Mass.  123,  66  N.  E.  589  [citing 
Ellis  V.  Boston,  etc.,  R.  Co.,  107  Mass.  1]. 

Minnesota. — Henning  v.  Raymond,  35  Minn. 
303,  29  K  W.  132. 

Mississippi. —  Lichtenstein  v.  Dial,  68  Miss. 
54,  8  So.  272. 

Nebraska. —  Vila  v.  Grand  Island  Electric 
Light,  etc.,  Co.,  68  Nebr.  222,  94  N.  W.  136, 
97  N.  W.  613,  110  Am.  St.  Rep.  400,  63  L.  R. 
A.  791. 

New  Jersey. —  Boice  v.  Conover,  54  N.  J. 
Eq.  531,  35  Atl.  402  [reversed  on  other 
grounds  in  63  N.  J.  Eq.  273,  53  Atl.  910], 
receiver  appointed  to  convert  property  for  the 
benefit  of  those  entitled. 

New  Meccico. — ^Terry  v.  Martin,  7  N.  M.  54, 
32  Pac.  157. 

New  Yorfc.— Stannard  v.  Reid,  118  N.  Y. 
App.  Div.  304,  103  N.  Y.  Suppl.  521 ;  Marshall 
V.  Wendell,  45  N.  Y.  App.  Div.  120,  61  N.  Y. 
Suppl.  13;  Lottimer  v.  Lord,  4  E.  D.  Smith 
183;  Fowler's  Petition,  9  Abb.  N.  Cas.  268; 
Corey  v.  Long,  12  Abb.  Pr.  N.  S.  427 ;  Merritt 
V.  Merritt,  16  Wend.  405. 

North  Carolina. —  Davis  v.  Industrial  Mfg. 
Co.,  114  N.  C.  321,  19  S.  E.  371,  23  L.  R.  A. 
322. 

Ohio.—  Eichert  v.  Eichert,  28  Ohio  Cir.  Ct. 
705  [affirmed  in  74  Ohio  St.  512,  78  N.  E. 
1124];  Leman  v.  MacLennan,  28  Ohio  Cir. 
Ct.  137  [affirmed  in  75  Ohio  St.  643,  80  N.  E. 
1129]. 


Pennsylvania. —  Schwartz  v.  Keystone  Oil 
Co.,  153  Pa.  St.  283,  25  Atl.  1018,  executive 
hand  of  the  court. 

Rhode  Island. —  Mauran  v.  Crown  Carpet 
Lining  Co.,  23  R.  I.  344,  50  Atl.  387 ;  Tilling- 
hast  V.  Champlin,  4  R.  I.  173,  67  Am.  Dec. 
510. 

Tennessee. —  Stretch  v.  Gowdey,  3  Tenn.  Cb. 
565;  Payne  v.  Baxter,  2  Tenn.  Ch.  517. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Gay,  86  Tex. 
571,  26  S.  W.  599,  25  L.  R.  A.  52;  Brown  v. 
Warner,  78  Tex.  543,  14  S.  W.  1032,  22  Am. 
St.  Rep.  67,  11  L.  R.  A.  394;  Texas,  etc.,  R. 
Co.  V.  Bledsoe,  2  Tex.  Civ.  App.  88,  20  S.  V/. 
1135. 

Virginia. —  Reynolds  v.  Pettyjohn,  79  Va. 
327 ;  Beverley  v.  Brooke,  4  Gratt.  187. 

Wisconsin. —  ISTeeves  v.  Boos,  86  Wis.  313, 
56  N.  W.  909. 

United  States. —  Milwaukee,  etc.,  R.  Co. 
Soutter,  2  Wall.  510,  17  L.  ed.  900;  Wilder  v. 
New  Orleans,  87  Fed.  843,  31  C.  C.  A.  249; 
Meier  v.  Kansas  Pac.  R.  Co.,  16  Fed.  Cas.  No. 
9,395,  5  Dill.  476,  6  Reporter  642.  As  a 
trustee  he  is  an  officer  of  the  law.  Standard 
Oil  Co.  V.  Hawkins,  74  Fed.  395,  20  C.  C.  A. 
468,  33  L.  R.  A.  739. 

England. —  Bacup  v.  Smith,  44  Ch.  Div.  395, 
59  L.  J.  Ch.  518,  63  L.  T.  Rep.  N.  S.  195,  38 
Wkly.  Rep.  697 ;  Portman  v.  Mill,  3  Jur.  356, 
8  L.  J.  Ch.  161. 

See  42  Cent.  Dig.  tit.  Receivers,"  §  150'. 
See  also  supra,  I;  II,  A,  1. 

A  receiver  and  manager  are  both  officers 
of  the  court  and  entitled  to  its  protection 
while  in  the  proper  discharge  of  their  duty. 
Vermont,  etc.,  R.  Co.  v.  Vermont  Cent.  R.  Co., 
46  Vt.  792. 

A  receiver  who  acts  under  an  agreed  order 

is  acting  as  an  officer  of  the  court  as  much 
as  he  would  be  in  acting  under  an  order  made 
without  agreement.  Hooper  v.  Winston,  24 
111.  353 ;  H.  B.  Claflin  Co.  v.  Gibson,  51  S.  W. 
439,  21  Ky.  L.  Rep.  337.  And  the  fact  that 
particular  instructions  were  given  by  consent 
of  parties  does  not  make  them  any  less  the 
instructions  of  the  court  to  its  officer. 
Weems  v.  Lathrop,  42  Tex.  207.  But  see  Kel- 
lar V.  Williams,  3  Rob.  (La.)  321,  supra,  this 
note. 

Appointment  to  carry  on  business  under 
stipulation  in  mortgage. —  In  Meyer  r.  John- 
ston, 53  Ala.  237,  346,  it  was  said  that  by  a 
provision  in  a  mortgage  it  might  be  stipulated 
that  upon  the  happening  of  a  certain  default 
or  delinquency  the  mortgagees  should  be 
entitled  to  apply  to  a  court  of  equity  and 
have  persons  nominated  receivers  appointed 
to  manage  a  business  or  undertaking  or  to 
carry  a  work  to  completion  under  its  direc- 
tion, yet  that  this,  however  amply  expressed, 
could  not  impose  on  the  court  the  duty  or 
clothe  it  as  a  court  with  capacity  to  do  so; 
tliat  persons  acting  under  such  appointment 
to  manage  a  business  or  undertaking  or  to 
carry  a  work  forward  to  completion  would  be 
properly  not  officers  of  the  court  but  trustees 
for  the  }>arties  having  such  powers  and  duties 
as  were  legally  created  by  the  contract  and 
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of  either  party,  in  the  administration  of  the  trust. '^^  His  appointment  is  for  the 
benefit  of  all  parties  interested,  and  he  holds  the  property  for  the  benefit  of 
those  ultimately  entitled  and  not  in  the  first  place  for  the  benefit  of  those  at 
whose  instance  the  appointment  was  made.'^^ 


as  are  recognized  and  imposed  by  law  relating 
to  trustees. 

Possession  of  court  see  supra,  IV,  D,  2,  c. 

Supervision  of  court  see  infra,  TV,  F,  5. 

73.  Colorado. —  Hendrie,  etc.,  Mfg.  Co.  v. 
Parry,  37  Colo.  359,  86  Pac.  113. 

Georgia. —  McGrarrah  v.  Southwestern 
Georgia  Bank,  117  Ga.  556,  43  S.  E.  987. 

Illinois. —  Starrett  v.  Berkovec,  118  111. 
App.  683;  Chicago  City  R.  Co.  v.  People,  116 
111.  App.  633,  not  the  representative  of  the 
corporation  whose  property  he  holds. 

New  York. —  Stannard  v.  Reid,  118  N.  Y. 
App.  Div.  304,  103  N.  Y.  Suppl.  521. 

South  Carolina. —  Fraser  v.  Charleston,  13 
S.  C.  533,  holding  that  legatees  must  repre- 
sent their  own  interests  in  a  creditor's  suit 
where  a  receiver  has  been  appointed  in  the 
place  of  the  executor,  such  receiver  not  rep- 
resenting them. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Bledsoe,  2 
Tex.  Civ.  App.  88,  20  S.  W.  1135,  receiver  of 
railroad  not  the  agent  of  the  railroad 
company. 

United  States. —  New  York,  etc.,  R.  Co.  v. 
New  York,  etc.,  R.  Co.,  58  Fed.  268. 

England. —  Bacup  v.  Smith,  44  Ch.  D.  395, 
59  L.  J.  Ch.  518,  63  L.  T.  Rep.  N.  S.  195,  38 
Wkly.  Rep.  697,  not  an  agent  for  any  other 
person,  nor  trustee. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  150. 

A  receiver  appointed  by  the  governor  un- 
der the  provisions  already  referred  to  (see 
supra,  I,  note  2)  is  a  public  agent.  State  v. 
McMinnville,  etc.,  R.  Co.,  6  Lea  (Tenn.)  369; 
Newman  v.  Davenport,  9  Baxt.  (Tenn.)  538; 
Erwin  v.  Davenport,  9  Heisk,  (Tenn.)  44. 
He  is  not  an  agent  of  the  corporation,  so  as 
to  justify  service  of  process  against  the  cor- 
poration or  an  agent  acting  under  the  re- 
ceiver. Cherry  v.  North,  etc.,  R.  Co.,  59  Ga. 
446.  See  also,  generally.  Process,  32  Cyc. 
555. 

A  settlement  between  the  administrator 
of  an  ancestor  and  the  receiver  of  the  prop- 
erty of  his  infant  heir  will  not  conclude  the 
ward,  such  settlement  not  being  reported  to 
and  approved  by  the  court.  Temple  v.  Wil- 
liams, 91  N.  C.  82. 

Liability  of  parties  for  acts  of  receiver  see 
infra,  IV,  F,  6,  f,  (i). 

74.  Georgia. —  McGarrah  v.  Southwestern 
Georgia  Bank,  117  Ga.  556,  43  S.  E.  987. 

Illinois. —  Gunning  v.  Sorg,  214  111.  616,  73 
N.  E.  870;  Vandalia  v.  St.  Louis,  etc.,  R.  Co., 
209  111.  73,  70  N.  E.  662. 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  Kenney, 
29  Ind.  App.  506,  68  N.  E.  20;  Hay  v.  Mc- 
Daniel,  26  Ind.  App.  683,  60  N.  E.  729. 

Iowa. —  Home  Sav.,  etc.,  Co.  v.  Polk  County 
Dist.  Ct.,  121  Iowa  1,  95  N.  W.  522;  State 
Cent.  Sav.  Bank  v.  Fanning  Bali-Bearing 
Chain  Co.,  118  Iowa  698,  92  N.  W.  712. 

Maine. —  Morrill  v.  Noyes,  56  Me.  458,  96 
Am.  Dee,  486. 
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Maryland. —  Gaither  v.  Stockbridge,  67 
Md.  222,  9  Atl.  632,  10  Atl.  309 ;  Washington 
City,  etc.,  R.  Co.  v.  Southern  Maryland  R. 
Co.,  55  Md.  153;  Ellicott  v.  Warford,  4  Md. 
80;  Ellicott  v.  U.  S.  Insurance  Co.,  7  Gill 
307;  Chase's  Case,  1  Bland  206,  17  Am.  Dec. 
277. 

Michigan. —  Port  Huron  First  Nat.  Bank  v. 
E.  T.  Barnum  Wire,  etc.,  Works,  60  Mich. 
487,  27  N.  W.  657,  58  Mich.  124,  315,  24  N.  W. 
543,  25  N.  W.  202,  55  Am.  Rep.  660. 

Minnesota. —  Henning  v.  Raymond,  35 
Minn.  303,  29  N.  W.  132. 

Mississippi. —  Mays  v.  Rose,  Freem.  703. 

Nebraska. —  Vila  v.  Grand  Island  Electric 
Light,  etc.,  Co.,  68  Nebr.  222,  94  N.  W.  136, 
97  N.  W.  613,  110  Am.  St.  Rep.  400,  63  L. 
R.  A.  791 ;  Williams  v.  Turner,  63  Nebr.  575, 
88  N.  W.  668,  receiver  of  corporation  in  suit 
on  behalf  of  all  creditors,  as  representing  all 
creditors  and  not  merely  the  creditor  at 
whose  instance  the  appointment  was  made 
by  the  court. 

New  York. —  Libby  v.  Rosekrans,  55  Barb- 
202  (where  by  express  statute  a  receiver  of  a 
corporation  became  trustee  not  only  for  the 
creditors  at  whose  instance  he  was  appointed, 
but  for  all  other  creditors  of  the  corpora- 
tion) ;  Lottimer  v.  Lord,  4  E.  D.  Smith  183; 
Corey  v.  Long,  12  Abb.  Pr.  N.  S.  427;  Green 
V.  Bostwick,  1  Sandf.  Ch.  185. 

Pennsylvania. —  Lewis  v.  Germantown,  etc., 
R.  Co.,  16  Phila.  608. 

Rhode  Island. —  Mauran  v.  Crown  Carpet 
Lining  Co.,  23  R.  1.  344,  50  Atl.  387;  Tilling- 
hast  V.  Champlin,  4  R.  I.  173,  67  Am.  Dec. 
510. 

Tennessee. —  Ross  v.  Williams,  11  Heisk. 
410,  for  benefit  of  all  persons  who  can  work 
out  title  to  the  property. 

West  Virginia. —  McMahon  v.  McClernan, 
10  W.  Va.  419. 

United  States. —  Hitz  v.  Jenks,  185  U.  S. 
155,  22  S.  Ct.  598,  46  L.  ed.  851;  Eoc  p.  Tyler, 
149  U.  S.  164,  13  S.  Ct.  785,  37  L.  ed.  689; 
Davis  V.  Gray,  16  Wall.  203,  21  L.  ed.  447; 
Commonwealth  Roofing  Co.  v.  North  Ameri- 
can Trust  Co.,  135  Fed.  984,  68  C.  C.  A.  418; 
Wilder  v.  New  Orleans,  87  Fed.  843,  31 
C.  C.  A.  249;  New  York,  etc.,  R.  Co.  v.  New 
York,  etc.,  R.  Co.,  58  Fed.  268;  Hart  v. 
Barney,  etc.,  Mfg.  Co.,  7  Fed.  543,  holding 
that  where  a  receiver  has  been  appointed  to 
take  charge  of  attached  property,  and  a  part 
of  it  is  then  seized  by  one  claiming  title,  the 
receiver,  in  replevin,  has  all  the  rights  to  the 
property  in  controversy  which  any  or  all  of 
the  parties  to  the  suit  in  which  he  was  ap- 
pointed have.  Lansing  v.  Manton,  14  Fed. 
Cas.  No.  8,077,  14  Nat.  Bankr.  Reg.  127, 
3  N.  Y.  Wkly.  Dig.  112. 

England. —  Bainbrigge  v.  Blair,  3  Beav. 
421,  10  L.  J.  Ch.  193,  43  Eng.  Ch.  421,  49  Eng. 
Reprint  165;  Davis  v.  Marlborough,  1  Swanst. 
74,  36  Eng.  Reprint  303,  2  Swanst.  108,  36 
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2.  Sense  in  Which  He  Is  Considered  Representative  of  Party  —  a.  In  General. 

On  the  other  hand,  while  in  the  sense  that  a  receiver  stands  indifferent  as  between 
the  parties  whose  interests  he  is  appointed  to  conserve,  he  may  be  said  to  repre- 
sent no  particular  party/^  it  may  not  be  accurate  to  say  that  he  never  represents 
a  particular  party.  Thus  in  asserting  his  right  to  hold  assets  as  those  of  the  per- 
son whose  receiver  he  is,  he  must  be  said  to  claim  under  the  right  of  such  person 
and  to  this  extent  to  represent  that  interest/*'  yet  if  he  is  invested  with  authority 
to  assert  a  right  on  behalf  of  creditors  "  which  the  debtor  might  be  estopped  to 
assert,  he  may  be  said  to  represent  the  creditors  in  this  respect, and  so  to  have 
a  double  character.  So  reference  may  be  made  here  to  the  rule  recognized  in 
some  cases  that  a  receiver  of  an  insolvent  corporation  represents  not  only  the 
corporation  but  also  its  creditors  or  stock-holders,**^  and  that  the  rule  restricting 


Eng.  Eeprint  555,  2  Wils.  Ch.  130,  37  Eng. 
Reprint  258. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  150. 
See  also  supra,  IV,  A. 

Expression  explained. —  In  La  Follett  v. 
Akin,  36  Ind.  1,  6,  the  court  say,  as  to  a  re- 
ceiver in  supplementary  proceedings:  "  It  is 
sometimes  said,  a  little  loosely,  that  a  re- 
ceiver represents  all  the  parties.  This  is  well 
explained  in  the  case  of  McHarg  v.  Donelly, 
27  Barb.  (N.  Y.)  100,  where  Hogeboom,  J., 
in  delivering  the  opinion  of  the  court,  says: 
'  I  am  aware  that  it  has  been  held  that  for 
certain  purposes  —  for  example,  setting  aside 
a  certain  fraudulent  assignment  —  the  receiver 
represents  the  creditors  of  the  judgment 
debtor.  But  he  is  so  characterized  simply  in 
contradistinction  to  his  being  the  representa- 
tive of  the  judgment  debtor.  He  is  said  to 
represent  the  creditors,  because  he  represents 
the  estate  of  the  judgment  debtor,  in  which 
the  creditors  are  interested,  as  well  as  the 
debtor  himself.' " 

75.  See  supra,  III,  F,  1,  a. 

76.  Osgood  V.  Ogden,  3  Abb.  Dec.  (N.  Y.) 
425,  4  Keyes  70.    See  also  supra,  IV,  D,  3; 

IV,  F,  1;  VI,  B. 

Employment  of  attorney. —  Where  a  re- 
ceiver is  appointed  to  enforce  claims  due  a 
corporation,  in  behalf  of  its  creditors,  it  is 
not  proper,  upon  authorizing  him  to  bring  a 
suit  in  which  the  company  ma«y  be  a  defend- 
ant, to  authorize  him  to  employ  counsel  to 
represent  the  company.  There  could  be  no 
object  in  making  the  company  a  defendant  ex- 
cept to  support  an  adjudication  affecting  its 
rights,  and  a  defense  dictated  by  plaintiff 
would  be  no  defense  by  the  company.  Barber 

V.  International  Co.  of  Mexico,  74  Conn.  652, 
51  Atl.  857. 

Set-off  see  supra,  IV,  D,  3,  d,  (iii). 

77.  Thus,  in  Porter  v.  Williams,  9  N.  Y. 
142,  59  Am.  Dec.  519,  this  court  declared  that 
a  receiver  appointed  by  the  court  in  proceed- 
ings supplementary  to  execution  does  not 
stand  merely  in  the  place  of  the  judgment 
debtor,  but  represents  the  creditors,  and  the 
point  was  held  in  that  case  that  he  could 
maintain  a  suit  even  against  the  very  party 
he  thus  in  part  represented,  to  wit,  the  debtor 
himself,  to  set  aside  an  assignment  made  by 
such  debtor  in  fraud  of  his  creditors.  See 
also  infra,  VI,  B,  1,  c;  and  see,  generally, 
Executions,  17  Cye.  1451. 


In  a  suit  brought  for  the  benefit  of  the 
complainants  alone,  the  primary  duty  of  the 
receiver  under  the  statute  regulating  the  pro- 
ceedings being  to  apply  the  funds  realized 
from  the  debtor's  property  in  satisfaction  of 
the  judgments  forming  the  basis  of  the  bill, 
the  receiver  is  not  necessarily  a  trustee  for 
the  benefit  of  all  the  creditors,  but  for  the 
benefit  of  the  creditors  in  whose  behalf  he 
was  appointed.  Young  v.  Clapp,  147  111.  176, 
32  N.  E.  187,  35  N.  E.  372  [cited  in  Holbrook 
V.  Ford,  153  111.  633,  39  N.  E.  1091,  46  Am. 
St.  Rep.  917,  27  L.  R.  A.  324]. 

78.  See  infra,  VI,  B,  1,  c. 

79.  Osgood  V.  Ogden,  3  Abb.  Dec.  (N.  Y.) 
425,  4  Keyes  70. 

Further  as  illustrating  the  representative 
character  of  a  receiver,  it  is  held  that  the 
receiver  of  an  insolvent  corporation  in  a  cred- 
itors' suit  represents  the  court  in  the  sense 
that  he  derives  his  power  from  the  court  and 
acts  for  it,  yet  ■  he  represents  the  parties  en- 
titled to  the  trust  fund  and  is  held  to  be 
trustee  for  them  and  not  for  the  court.  Har- 
rigan  v.  Gilchrist,  121  Wis.  127,  99  N.  W. 
909.  Or,  as  it  has  been  otherwise  stated, 
while  the  receiver  is  said  to  be  a  trustee  for 
creditors  and  stock-holders,  this  only  proves 
that  they  are  the  beneficiaries  of  the  fund 
in  his  hands,  without  indicating  the  source 
of  his  title  or  the  extent  of  his  powers; 
that  he  is  invested  with  the  estate  of  the 
corporation  and  takes  his  title  under  and 
through  it.  Curtis  v.  Leavitt,  15  N.  Y.  9, 
44.  But  in  a  controversy  between  the  cred- 
itors themselves  in  which  creditors  of  one 
class  are  resisting  the  claims  of  creditors  of 
another  class,  the  receiver  is  a  mere  stake- 
holder and  cannot  act  in  behalf  of  either 
side.  Speiser  v.  Merchants'  Exch.  Bank,  110 
Wis.  506,  86  N.  W.  243. 

Agent  for  pledgee  under  separate  contract 
see  Benedict  v.  Maynard,  3  Fed.  Cas.  No. 
1,295,  5  McLean  262,  infra,  IV,  F,  6,  e,  (ii), 
(a),  note  45. 

80.  Connecticut. —  In  re  Wilcox,  etc.,  Co.. 
70  Conn.  220,  39  Atl.  163. 

Indiana. —  Voorhees  v.  Indianapolis  Car, 
etc.,  Co.,  140  Ind.  220,  30  N.  E.  738 :  Kokomo 
City  St.  R.  Co.  L\  Pittsburgh,  etc.,  R.  Co.,  25 
Ind.  App.  335,  58  N.  E.  211. 

Massachusetts. —  Harrison  r.  J.  J.  Warren 
Co.,  183  Mass.  123,  66  N.  E.  589. 

Missouri. —  xilexander  v.  Relfe,  74  Mo.  495. 
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his  power  to  the  assertion  of  rights  which  the  corporation  could  have  asserted 
is  subject  to  the  exception  that  he  may  disaffirm  and  avoid  transactions  of  the 
debtor  in  fraud  of  the  rights  of  creditors,  as  well  as  to  those  cases  which  refuse 
to  recognize  the  exception  last  mentioned  and  hold  that  the  receiver  represents 
the  corporation  only.^^  The  receiver  of  a  corporation  is  bound  by  an  adjudica- 
tion made  before  his  appointment  in  a  proceeding  in  which  the  corporation  was 
represented,  since  the  corporation  is  bound  by  the  adjudication,  and  questions 
so  concluded  cannot  be  relitigated  by  the  receiver. Again,  the  receiver  of  a 
corporation  is  in  a  limited  sense  its  representative,  as  where,  on  account  of  his 
conduct,  a  liabihty  may  be  fixed  upon  its  property.  If  a  receiver  acts  contrary^ 
to  the  order  of  the  court,  at  the  instance  of  a  party  in  interest,  he  is  held  to  act 
as  the  agent  of  such  party. And  if  one  takes  proceedings  by  which  a  receiver 
is  authorized  to  sue  for  his  benefit  and  on  his  behalf,  he  will  be  concluded  by 
any  legal  action  prosecuted  in  pursuance  of  such  proceedings.^® 

b.  Collusive  Appointment.  And  where  a  receiver  is  appointed  coUusively  or 
by  agreement  between  parties  to  the  suit  in  order  to  accomphsh  a  purpose  not 
lawful  in  itself,  he  will  be  considered  as  the  agent  of  the  owner  of  the  property.^' 


'Nebraska. —  Williams  v.  Turner,  63  Nebr. 
575,  88  N.  W.  668,  receiver  of  corporation  in 
suit  on  behalf  of  all  creditors. 

'New  Jersey. — ■  Hayes  v.  Pierson,  65  N.  J. 
Eq.  353,  45  Atl.  1091,  58  Atl.  728;  Whittaker 
v.  Amwell  Nat.  Bank,  52  N.  J.  Eq.  400,  29 
Atl.  203 ;  Graham  Button  Co.  v.  Spielmann. 
50  N.  J.  Eq.  120,  24  Atl.  571  [affirmed  in  50 
N.  J.  Eq.  796,  27  Atl.  1033].  After  payment 
of  debts  and  receivership  expenses,  the  re- 
ceiver of  a  corporation  holds  any  surplus  for 
the  benefit  of  the  stock-holders.  McMaster 
V.  Drew,  70  N.  J.  Eq.  6,  62  Atl.  559. 

Neiv  York.—  Bowers  v.  Male,  186  N.  Y.  28, 
78  N.  E.  577;  Pittsburg  Carbon  Co.  v.  Mc- 
Millin,  119  N.  Y.  46,  26  N.  E.  530,  7  L.  R.  A. 
46;  Gillet  v.  Moody,  3  N.  Y.  479;  Fisher  v. 
Andrews,  37  Hun  176;  Phoenix  Foundry,  etc., 
Co.  V.  North  River  Constr.  Co.,  6  N.  Y.  Civ. 
Proc.  106. 

Ohio. —  Cheney  v.  Maumee  Cycle  Co.,  64 
Ohio  St.  205,  60  N.  E.  207. 

Pennsylvania. —  Cushing  v.  Perot,  175  Pa. 
St.  66,  34  Atl.  447,  52  Am.  St.  Rep.  835,  34 
L.  R.  A.  737. 

Rhode  Island. —  Hayes  v.  Kenyon,  7  R.  I. 
136. 

United  States. —  King  v.  Pomeuoy,  121  Fed. 
287,  58  C.  C.  A.  209;  Hamor  v.  Taylor-Rice 
Engineering  Co.,  84  Fed.  392. 

See  42  Cent.  Dig.  tit.  "  Receivers,''  §  150. 

Assignee  distinguished. —  Unlike  a  volun- 
tary assignee  (see  Assignments  For  the 
Benefit  of  Ceeditors,  4  Cyc.  113),  a  re- 
ceiver in  a  suit  on  behalf  of  all  the  creditors 
of  an  insolvent  derives  his  authority  not 
from  the  mere  voluntary  act  of  the  insolvent 
or  assignor,  but  from  the  mandate  of  the 
law,  and  he  represents  the  creditors  and  is 
invested  with  their  powers  (Duplex  Printing 
Press  Co.  v.  Clipper  Pub.  Co.,  213  Pa.  St.  207, 
62  Atl.  841). 

81.  See  infra,  VI,  B,  1,  c. 

82.  Young  V.  Stevenson,  180  111.  608,  54 
N.  E.  562,  72  Am.  St.  Rep.  236;  Republic  L. 
Ins.  Co.  V.  Swigert,  135  111.  150,  25  N.  E.  680, 
12  L.  R.  A.  328. 

83.  See  Judgments,  23  Cyc.  1248. 
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Representing  corporation. —  Receivers  of  a 
corporation  are  thus  held  to  represent  the 
corporation.    Hopkins  v.  Taylor,  87  111.  436. 

An  injunction  against  a  corporation  will 
operate  against  a  receiver  of  the  corporation 
appointed  subsequently  by  another  court. 
Safford  v.  People,  85  111.  558;  Steel  v.  Gordon^ 
14  Wash.  521,  45  Pac.  151,  upon  the  authority 
of  the  case  last  above  cited,  and  holding  that 
where  the  corporation  had  been  restrained 
from  carrying  on  its  business,  in  an  action 
by  the  receiver  subsequently  appointed  on  the 
injunction  bond  for  loss  of  profits  after  his 
appointment  it  could  not  be  set  up  that  the 
order  of  appointment  did  not  give  the  receiver 
authority  to  carry  on  the  business,  since  the 
stock-holders  and  creditors  of  the  corporation 
only  could  have  questioned  the  receiver's  acts, 
in  that  regard. 

84.  Texas  Pac.  R.  Co.  v.  Johnson,  76  Tex. 
421,  13  S.  W.  463,  18  Am.  St.  Rep.  60 
[affirmed  in  151  U.  S.  81,  14  S.  Ct.  250,  38 
L.  ed.  81],  referring  to  liability  of  the  cor- 
poration for  damages  for  injuries  received 
while  the  property  was  in  the  hands  of  the 
receiver,  after  it  is  restored  to  the  corpora- 
tion, as  to  which  see  infra,  IV,  I,  2. 

85.  Leathers  v.  Kelling,  12  Ky.  L.  Rep. 
92. 

Wrongful  receivership  generally  see  infra,, 
X. 

86.  Tinkham  v.  Borst,  24  How.  Pr.  (N.  Y.) 
246,  as  to  privity  between  the  parties  in 
such  a  case. 

Effect  of  judgments  in  this  connection  see 

Judgments,  23  Cyc.  1206  text  and  note  39; 
1248  text  and  notes  46,  47,  48. 

87.  Texas,  etc.,  R.  Co.  v.  Gay,  86  Tex.  571, 
26  S.  W.  599,  25  L.  R.  A.  52  (referring  to  an 
appointment  by  agreement  for  the  purpose  of 
placing  the  property  of  a  corporation  into 
the  hands  of  a  receiver  in  order  that  the 
company  might  not  be  subject  to  suits  in  the 
ordinary  course  of  judicial  proceedings,  and 
of  enabling  the  parties  to  apply  the  earnings 
to  the  betterment  of  the  property  belonging; 
to  one  of  the  parties  and  to  which  the  other 
looked  as  a  security  for  his  debt);  San  Antonio,, 


RECEIYERB 


[34  Cyc]  241 


e.  After  Ascertainment  of  Party  Entitled.  When  the  party  ultimately 
entitled  to  the  property  or  funds  in  the  hands  of  a  receiver  has  been  ascertained, 
then  the  receiver  is  said  to  be  considered  his  receiver^^^  or  trustee/^  and  the  posses- 
sion has  been  considered  that  of  such  party. 


etc.,  R.  Co.  V.  Adams,  11  Tex.  Civ.  App.  198, 

32  S.  W.  733  (following  the  case  last  above 
cited  and  holding  further,  however,  that  the 
mere  fact  of  the  appointment  of  persons  as 
receivers  who  are  interested  in  the  appoint- 
ment does  not  have  the  effect  of  rendering 
the  appointment  void  under  the  rule  stated 
in  the  text)  ;  Harrigan  v.  Gilchrist,  121  Wis. 
127,  99  N.  W.  909  ( holding  that  if  a  receiver 
appointed  in  an  action  to  administer  the 
property  of  an  insolvent  corporation  for  the 
benefit  of  its  creditors  is  imposed  upon  the 
court  by  concealing  knowledge  of  the  real 
purpose  of  those  who  nominated  him,  in  the 
interest  of  the  corporation  or  its  officers,  or 
both,  he  is  deemed  as  to  creditors  the  agent 
of  their  adversaries). 

Evidence  and  burden  of  proof. —  Under  a 
plea  of  receivership  to  defeat  an  action 
against  the  party  whose  property  was  in  the 
hands  of  the  receiver  where  the  uncontra- 
dicted evidence  showed  the  appointment  of 
receivers,  and  that  the  property  had  been 
placed  under  their  control  as  such,  the 
burden  was  on  plaintiff  to  show  any  in- 
validity in  the  appointment,  and,  proceedings 
with  reference  to  the  removal  of  a  receiver, 
had  long  after  the  appointment,  are  inadmis- 
sible on  the  question  of  collusion  in  the  ap- 
pointment. Adams  v.  San  Antonio,  etc.,  E,. 
Co.,  34  Tex.  Civ.  App.  413,  79  S.  W.  79. 

Injuries  inflicted  in  operation  of  railroad 
see  Railroads,  33  Cyc.  719. 

88.  Illinois. —  Jackson  v.  Lahee,  114  111. 
287,  2  N.  E.  172;  Coates  v.  Cunningham,  80 
111.  467 ;  Smith  v.  People,  93  111.  App.  135. 

Maryland. —  Ellicott  v.  Warford,  4  Md.  80; 
EUicott  V.  V.  S.  Insurance  Co.,  7  Gill  307. 

North  Carolina. —  Battle  v.  Davis,  66  N.  C. 
252. 

OJclahoma.— Foster  v.  Field,  13  Okla.  230, 
74  Pac.  190. 

United  States. —  Wiswall  v.  Sampson,  14 
Wall.  52,  14  L.  ed.  322. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  150. 

89.  Willard  v.  Decatur,  59  N.  H.  137;  Very 
V.  Watkins,  23  How.  (U.  S.)  4G9,  16  L.  ed. 
522,  holding  that  upon  a  final  decree  the 
property  in  the  hands  of  a  receiver  pendente 
lite  is  subject  to  execution  for  debts  of  the 
party  decreed  to  be  entitled  to  it.  But  see 
as  to  the  last  point  De  Winton  v.  Brecon,  28 
Beav.  200,  6  Jur.  N.  S.  1046,  8  Wkly.  Rep. 
385,  54  Eng.  Reprint  342. 

A  bill  to  reach  money  ordered  to  be  paid 
the  owner  of  an  estate  by  a  receiver  after 
keeping  down  encumbrances,  filed  by  a  judg- 
ment creditor  of  the  owner  after  return  of 
an  elegit,  and  to  restrain  the  receiver  from 
paying  such  residue  to  the  owner  was  sus- 
tained in  Lewis  v.  Zouche,  2  Sim.  388,  2  Eng. 
Ch.  388,  57  Eng.  Reprint  834.  And  in  Eck 
V.  Warner,  25  Tex.  Civ.  App.  338,  60  S.  W. 
799,  it  was  held  that  where  before  the  prop- 
[16] 


erty  of  a  syndicate  came  into  the  hands  of  a 
receiver,  a  creditor  of  one  interested  therein 
who  had  obtained  judgment  with  foreclosure 
of  judgment  lien  on  the  interest  of  his  debtor 
in  lands  belonging  to  the  syndicate  was  en- 
titled to  have  the  receiver  account  for  such 
interest  to  the  extent  of  the  claim  against 
the  judgment  debtor,  the  receiver  having  ap- 
propriated and  used  such  interest,  or  still 
having  it  in  his  possession,  if  no  claims 
superior  to  that  of  the  judgment  creditor 
are  shown. 

But  for  a  different  view  as  to  the  right  of 
a  creditor  of  an  individual  member  of  a  firm 
in  a  suit  by  one  partner  to  wind  up  the 
affairs  of  the  partnership  see  Isaacs  v.  Jones, 
121  Cal.  257,  53  Pac.  793,  1101.  And  in 
other  cases  it  is  held  that  the  property  in- 
trusted to  a  receiver  by  authority  of  law 
for  the  purpose  of  distribution  among  the 
creditors  cannot  be  distributed  among  the 
creditors  of  those  creditors.  Com.  v.  Hide, 
etc.,  Ins.  Co.,  119  Mass.  155;  Columbian  Book 
Co.  V.  De  Golyer,  115  Mass.  67;  Hamburger 
V.  Durasmont,'  4  Ohio  S.  &  C.  PI.  Dec.  232,  3 
Ohio  N.  P.  185.  A  creditor  with  no  lien  or 
other  interest  will  not  be  permitted  to  come 
in  and  impound  money  in  the  hands  of  a 
receiver  which  has  been  adjudged  to  belong 
to  one  of  the  parties.  Spence  v.  Solomons 
Co.,  129  Ga.  31,  58  S.  E.  463. 

Duration  of  receivership  see  supra,  III,  K. 

Receiver  charged  as  garnishee  see  Garnish- 
ment, 20  Cyc.  1026  text  and  note  6. 

90.  Horlock  v.  Smith,  6  Jur.  478,  11  L.  J. 
Ch.  157 :  Sharp  v.  Carter,  3  P.  Wms.  375,  24 
Eng.  Reprint  1108. 

Specific  performance. —  \Aniere  a  receiver  is 
appointed  in  a  suit  for  specific  performance, 
if  the  purchaser  is  compelled  to  take  the 
title,  the  receiver  is  to  be  considered  as  his 
receiver,  and  the  possession  of  the  receiver 
as  his  possession.  Boehm  v.  Wood,  Turn. 
&  R.  332,  12  Eng.  Ch.  332,  37  Eng.  Reprint 
1128. 

Presumption  as  to  extent  of  possession. — 

In  a  suit  for  the  recovery  of  real  estate,  in 
which,  after  final  judgment,  a  receiver  was 
appointed  to  take  charge  of  the  disputed 
premises  and  retain  the  profits  derived  from 
them,  the  court  will  not  order  the  issue  to 
be  tried  whether  the  receiver  has  taken  pos- 
session of  other  property,  than  that  which  was 
the  subject  of  the  suit,  but  it  will  be  pre- 
sumed that  he  did  not  transcend  the  bounds 
of  his  authority,  and  the  money  in  his  hands 
belongs  to  the  successful  party.  Whitnev  v. 
Buckman,  26  Cal.  447. 

Consent  decree  changing  character  of  re- 
ceiver.—  In  Andrews  v.  Smith,  5  Fed.  833,  19 
Blatchf.  100,  where  trustees  in  a  mortgage 
were  appointed  receivers  in  a  proceeding 
against  a  lessee  railroad  company  to  enforce 
a  lien  for  rent  and  thereafter  the  parties 

[IV,  E,  2,  c] 
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F.  Powers  and  Duties  of  Receiver  —  l.  Extent  in  General.^^  A  receiver 
appointed  by  a  court  of  chancery,  being  an  officer  of  the  court has  no  rights 
in  himself/^  no  individual  status.^*  His  duties  and  powers  are  directed  generally 
to  the  preservation  of  the  property  pending  htigation.^^    He  has  no  original, 


agreed  on  a  change  of  the  basis  of  the  rent, 
that  certain  things  should  be  done  and  spe- 
cific payments  made,  etc.,  and  that  a  decree 
should  be  entered  accordingly,  which  was 
done,  it  was  held  that  funds  received  by 
the  trustees  while  in  possession  under  this 
decree  were  received  by  them  as  agents  of  the 
parties;  that  the  parties  had  taken  the  prop- 
erty out  of  the  hands  of  the  court. 

Qualification  of  rule. —  As  a  general  prin- 
ciple, it  is  undoubtedly  true  that  a  receiver 
is  appointed  for  the  benefit  of  all  parties  in- 
terested, and  his  possession  will  be  treated 
as  the  possession  of  the  party  entitled  to  the 
possession;  but  this  rule  is  not  absolute  and 
without  qualification,  but  one  that  is  founded 
upon  a  fiction  and  is  resorted  to  and  enforced 
when  it  is  necessary  to  secure  the  ends  of 
justice  by  promoting  and  protecting  the  in- 
terests of  all  parties.  If  any  benefit  is  to 
ensue  to  the  party  in  the  right  from  the 
mere  act  of  possession  he  will  be  regarded  as 
in  possession;  no  rights  will  be  lost  to  the 
owner  from  the  possession  of  a  receiver; 
whatever  goes  into  the  hands  of  the  receiver 
is  there  for  the  benefit  of  the  owner  subject 
to  the  order  of  the  chancellor.  But  this  rule 
is  not  carried  to  the  extent  of  holding  that 
a  court  of  chancery  will,  by  a  resort  to  a 
fiction,  treat  a  party  as  in  the  actual  pos- 
session of  that  which  by  their  own  injunction 
they  have  taken  from  him  and  placed  in  the 
possession  of  another.  Sturgis  v.  Knapp,  33 
Vt.  486. 

Champerty  see  Champerty,  6  Cyc.  873  note 
93. 

91.  Discretion  in  general  see  in^ra,  IV,  F,  5. 
How  far  receiver  stands  in  shoes  of  party 

see  infra,  VI,  B,  1,  c. 

Territorial  extent  of  authority  see  supra, 
III,  A,  5.;  and  infra,  IV,  H,  2,  b;  VIII. 

92.  See  supra,  IV,  E,  1. 

93.  Ellicott  V.  U.  S.  Insurance  Co.,  7  Gill 
(Md.)  307;  In  re  Colvin,  3  Md.  Ch.  278. 

94.  Decker  v.  Berners  Bay  Min.,  etc.,  Co., 
2  Alaska  504. 

95.  Hayward  v.  Leeson,  176  Mass.  310,  57 
N.  E.  656,  49  L.  R.  A.  725  (holding  that  under 
an  order  providing  that  the  receiver  should 
"  collect,  take  possession  of,  preserve  .  and 
care  for  all  of  the  property,"  etc.,  of  defend- 
ant, and  "  hold  and  dispose  of  the  same 
under  the  order  of  this  court,"  and  other 
orders  directing  action  by  the  receiver,  he  has 
the  powers  usually  conferred  by  a  court  of 
equity  upon  a  receiver)  ;  Farmers'  L.  &  T. 
Co.  V.  Northern  Pac.  E.  Co.,  61  Fed.  546. 
But  as  to  receiver's  title  see  supra,  IV,  D. 

Nature  of  of&ce  —  real  and  personal  prop- 
erty.— Many  of  the  reported  cases,  especially 
in  England,  concerning  receivers,  relate 
to  real  estate,  and  often  are  such  as  have 
arisen  between  mortgagor  and  mortgagee,  in 
many  of  which  instances  the  office  and  duty 

[IV,  F,  1] 


of  the  receiver  have  been  extended  no  fur- 
ther than  to  exclude  trespass,  to  make  such 
repairs  as  are  indispensably  necessary,  and 
to  collect  and  account  for  the  rents  and 
profits.  But  where  the  preservation  of  per- 
sonal property  has  been  the  object  of  the 
appointment,  the  receiver  has  been  in  many 
respects  invested  with  the  authority  of  a 
curator  honis  of  the  Roman  law.  He  has 
been  directed  to  take  into  his  possession  all 
the  movables  and  if  any  were  of  a  perishable 
nature  to  sell  them.  He  has  been  directed  to 
collect  and  sometimes  to  pay  debts,  and  where 
there  has  been  a  breach  of  duty  by  a  partner 
a  receiver  has  been  appointed  and  charged 
with  the  winding  up  of  an  unsettled  commer- 
cial concern.  Williamson  v.  Wilson,  1  Bland 
(Md.)  418  \_citing  Harding  v.  Glover,  18  Ves. 
Jr.  281,  34  Eng.  Reprint  323;  Peacock  Pea- 
cock, 16  Ves.  Jr.  49,  10  Rev.  Rep.  138,  33  Eng. 
Reprint  902]. 

Receiver  in  place  of  executor  or  guardian. — 
A  receiver  appointed  upon  the  removal  of 
executors  has  no  greater  power  than  that  of 
administrator  with  the  will  annexed.  Cooke 
V.  Piatt,  98  N.  Y.  35;  Cooke  v.  De  Graw,  55 
N.  Y.  Super.  Ct.  548,  14  N.  Y.  St.  727.  A  re- 
ceiver appointed  by  a  court  of  equity  because 
an  executor  has  been  found  unfit  to  adminis- 
ter the  estate,  although  invested  with  many 
of  the  powers  and  charged  with  many  of  the 
duties  of  the  executor,  does  not,  as  the  ex- 
ecutor would,  represent  legatees  in  a  credit- 
or's suit,  Eraser  v.  Charleston,  13  S.  C.  533. 
See  also  Gadsden  v.  Whaley,  14  S.  C.  210, 
supra,  II,  B,  10,  h,  note  18.  So  it  is  held 
that  a  receiver  appointed  to  take  charge  of  a 
ward's  estate  upon  the  removal  of  a  guardian, 
under  a  code  provision  authorizing  the  court 
to  appoint  a  receiver  in  case  of  the  removal 
of  a  guardian,  for  the  causes  specified,  "  to 
take  possession  of  the  ward's  estate,  to  col- 
lect all  moneys  due  to  him,  to  secure,  loan, 
invest  or  apply  the  same  for  the  benefit  and 
advantage  of  the  ward  under  the  direction 
and  subject  to  such  rules  and  orders  in  every 
respect  as  the  judge  may  from  time  to  time 
make  in  respect  thereto,  and  the  accounts  of 
such  receiver  shall  be  returned,  audited  and 
settled  as  the  judge  may  direct,"  is  to  serve 
a  temporary  purpose  in  place  of  a  guardian, 
to  manage  and  care  for  the  ward's  estate  un- 
der the  direction,  supervision,  and  control  of 
the  court,  until  another  guardian  shall  be  ap- 
pointed, and  is  not  invested  with  the  powers 
of  a  guardian.  Temple  v.  Williams,  91  N.  C. 
82.  But  such  a  receiver  is  held  to  be  a  quasi- 
guardian,  and  when  directed  to  lend  out 
money  and  pay  the  income  to  the  ward  he 
will  be  held  to  the  same  accountability  as  a 
guardian.  State  v.  Gooch,  97  N.  C.  186,  1 
S.  E.  653,  2  Am.  St.  Rep.  284. 

Receiver  in  place  of  assignee  in  a  volun- 
tary assignment,  appointed  to  execute  the 
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intrinsic  authority.^®  His  power  comes  from  the  court/^  or  from  statute/^  and 
he  has  only  such  power  as  the  order  of  the  court  under  the  general  principles  of 
law  and  due  course  of  procedure  may  confer  upon  him,  or  such  as  may  be  con- 
ferred upon  him  by  statute/^  or  such  as  may  reasonably  or  necessarily  be  imphed 
from  such  orders/  or  from  the  statute  under  which  the  express  power  is  defined;  ^ 
and  he  cannot  substitute  his  own  discretion  where  the  law  has  enjoined  on  him  a 
positive  duty.^    His  power  is  confined,  in  so  far  as  he  may  claim  recognition  by 


assignment,  is  charged  only  with  the  duties 
of  such  an  assignee.  Fouche  v.  Brower,  74 
Ga.  251. 

Actions  by  receivers  see  infra,  VI,  A,  3. 

96.  State  v.  Sullivan,  120  Ind.  197,  21 
N.  E.  1093,  22  N.  E.  325. 

97.  Decker  v.  Berners  Bay  Min.,  etc.,  Co., 

2  Alaska  504. 

98.  Caldwell  v.  McWhorter,  84  Ky.  130 
(where  the  receiver  was  held  to  derive  all 
his  power  from  the  code)  ;  Boonville  Nat. 
Bank  v.  Blakey,  107  Fed.  891,  47  C.  C.  A. 
43,  6  Am.  Bankr.  Kep.  13. 

99.  Alabama. —  Henry  v.  Henry,  103  Ala. 
582,  15  So.  916,  holding  that  where  the  au- 
thority of  the  receiver  is  specifically  defined 
by  the  court,  all  other  authority  on  his  part 
is  excluded. 

California. —  Wheat  v.  State  Bank,  119 
Cal.  4,  50  Pac.  842,  51  Pac.  47. 

Colorado. —  Hendrie,  etc.,  Mfg.  Co.  V. 
Parry,  37  Colo.  359,  86  Pac.  113. 

Delaivare. —  Stockbridge  v.  Beckwith,  6 
Del.  Ch.  72,  33  Atl.  620. 

District  of  Columbia. —  Cake  v.  Woodbury, 

3  App.  Cas.  60;  Washington  Market  Co.  v. 
Warthen,  2  Mackey  432. 

Illinois. —  Nevitt"  v.  Woodburn,  190  111. 
283,  60  N.  E.  500. 

Indiana. —  State  v.  Sullivan,  120  Ind.  197, 
21  N.  E.  1093,  22  N.  E.  325. 

loica. —  Manker  v.  Phoenix  Loan  Assoc., 
(1903)  96  N.  W.  982;  State  Cent.  Sav. 
Bank  v.  Fanning  Ball-Bearing  Chain  Co., 
118  Iowa  698,  92  K  W.  712;  Montreal  Bank 
V.  Chicago,  etc.,  R.  Co.,  48  Iowa  516;  Grant 
v.  Davenport,  18  Iowa  179. 

Kentucky. —  Leathers  v.  Kelling,  12  Ky.  L. 
Rep.  92. 

Maryland. —  Gaither  v.  Stockbridge,  67 
Md.  222,  9  Atl.  632,  10  Atl.  309. 

Netv  York. —  Decker  v.  Gardner,  124  N.  Y. 
334,  26  N.  E.  814,  11  L.  R.  A.  480  (re- 
ceivers pendente  lite  as  distinguished  from 
permanent  receivers)  ;  Seymour  v.  Wilson, 
16  Barb.  294  [reversed  on  other  grounds  in 
14  N.  Y.  567] ;  Murray  v.  Cantor,  18  Misc. 
389,  41  N.  Y.  Suppl.  652,  26  N.  Y.  Civ.  Proc. 
81;  Corey  v.  Long,  12  Abb.  Pr.  N.  S.  427; 
Devendorf  v.  Dickinson,  21  How.  Pr.  275; 
Verplank  v.  Mercantile  Ins.  Co.,  2  Paisre 
438.  ^ 

Oregon. —  Tobin  v.  Portland  Mills  Co.,  41 
Oreg.  269,  68  Pac.  743,  1108. 

Pennsylvania. — Lewis  v.  Germantown,  etc., 
R.  Co.,  16  Phila.  608. 

South  Carolina.— Ex  p.  Brown,  1 5  S.  C.  518. 

Texas.— Texas,  etc.,  R.  Co.  v.  Gay,  86  Tex. 
571,  26  S.  W.  599,  25  L.  R.  A.  52. 

Virginia. —  Reynolds  v.  Pettyjohn,  79  Va. 


West  Virginia. —  Blair  v.  Core,  20  W.  Va. 
265. 

United  States. —  Quincy,  etc.,  R.  Co.  v. 
Humphreys,  145  U.  S.  82,  12  S.  Ct.  787,  36 
L.  ed.  632;  Union  Bank  v.  Kansas  City 
Bank,  136  U.  S.  223,  10  S.  Ct.  1013,  34 
L.  ed.  341;  Wilder  v.  New  Orleans,  87  Fed. 
843,  31  C.  C.  A.  249;  Benedict  v.  Maynard, 
3  Fed.  Cas.  No.  1,295,  5  McLean  262. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  151. 
See  also  infra,  IV,  F,  5  et  seq. 

Where  the  powers  of  the  receiver  are  not 
defined  by  the  statute  they  are  such  only 
as  are  conferred  by  courts  of  equity,  under 
their  equitable  jurisdiction,  upon  receivers 
appointed  by  such  courts.  Young  v.  Steven- 
son, 180  111.  608,  54  N.  E.  562,  72  Am.  St. 
Rep.  236. 

Right  of  action  see  infra,  VI,  B. 

1.  Henry  v.  Henry,  103  Ala.  582.  15  So. 
916;  State  Cent.  Sav.  Bank  v.  Fanning  Ball- 
Bearing  Chain  Co.,  118  Iowa  698,  92  N.  W. 
712. 

Manager. —  Where  a  receiver  is  appointed 
to  preserve  the  property  pending  litigation, 
and  for  the  purpose  of  carrying  on  or  super- 
intending a  trade  or  business,  he  is  usually 
called  a  manager,  or  receiver  and  manager, 
and  his  appointment  as  manager  implies 
that  he  has  power  to  deal  with  the  property 
over  which  he  is  appointed.  Vermont,  etc., 
R.  Co.  V.  Vermont  Cent.  R.  Co.,  46  Vt. 
792. 

Authority  of  joint  receivers  see  Shirk  v. 
Brookfield,  77  N.  Y.  App.  Div.  295,  79  N.  Y. 
Suppl.  225,  infra,  IV,  F,  6,  e,  (iii),  (a), 
note  15. 

2.  Florence  Gas,  etc.,  Co.  V.  Hanby,  101 
Ala.  15,  13  So.  343;  Runyan  v.  Farmers', 
etc.,  Bank,  4  N.  J.  Eq.  480,  holding  that 
receivers  of  corporations  under  the  statute 
in  that  state  "  to  prevent  frauds  by  incor- 
porated companies "  derive  their  power 
wholly  from  the  statute  and  have  no  au- 
thority which  is  not  conferred  by  it,  but  that 
a  particular  power  need  not  be  expressly 
conferred  but  may  be  exercised  if  it  can  be 
fairly  implied  from  the  general  scope  of  the 
statute  or  as  incident  to  a  power  expressly 
given. 

3.  Benedict  v.  Maynard,  3  Fed.  Cas.  No. 
1,295,  5  McLean  262.  See  also  infra,  IV, 
F,  5,  a. 

Violation  of  state  law  by  federal  receiver. — 

Under  a  federal  statute  providing  that  a 
receiver  or  manager  appointed  by  a  federal 
court  shall  manage  and  operate  the  property 
in  accordance  with  the  laws  of  the  state  in 
which  the  property  is  situated  in  the  same 
manner  that  the  owner  or  possessor  would 
be  bound  to  do,  receivers  of  federal  courts 
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reason  of  his  appointment  alone,  within  the  territorial  limits  to  which  the  process 
of  the  court  may  run.^  A  receiver  will  be  charged  with  the  consequences  of 
his  violation  of  authority  and  duty  conferred  and  imposed  by  the  order  of  appoint- 
ment,^ and  those  dealing  with  him  are  presumed  to  know  the  hmitation  of  his 
power.  ^  The  receiver  of  a  corporation,  conducting  its  business,  takes  the  place 
of  the  corporation  and  its  officers  for  the  purpose  of  performing  the  necessary 
corporate  duties  and  functions,'  and  has  the  same  powers  for  such  purposes;^ 
while  on  the  other  hand  he  cannot  act  in  excess  of  the  corporate  powers  and  the 
court  cannot  invest  him  with  authority  to  that  extent.^ 

2.  Successive  Receivers.^^   A  receivership  is  a  continuing  condition,  analo- 


are  not  allowed  to  violate  the  state  laws. 
Felton  V.  Ackerman,  61  Fed.  225,  9  C.  C.  A. 
457. 

4.  See  infm,  VIII,  A. 

Throughout  state. —  Under  a  statute  au- 
thorizing proceedings  to  sequester  tolls  it 
was  held  that  a  single  suit  in  the  county 
where  the  company  exercises  its  functions 
gives  the  court  jurisdiction  to  sequester  the 
whole  tolls,  although  the  road  passes  through 
and  the  toll  gates  may  be  in  different  coun- 
ties, and  the  receiver's  authority  extends 
throughout  the  state,  Miers  v.  Zanesville, 
etc.,  Turnpike  Co.,  11  Ohio  273. 

5.  See  w/ra,  IV,  F,  6,  f,  (ii)  ;  VI,  D,  1,  b. 

6.  See  in-fra,  IV,  F,  6,  e,  (ii),  (d),  (2). 

7.  Georgia. — Asheville  Cigar  Co.  v.  Brown, 
100  Ga.  171,  28  S.  E.  37;  Ball  v.  Mabry,  91 
Ga.  781,  18  S.  E.  64,  exercise  of  charter 
franchise  by  receivers  of  railroad. 

Indiana. —  Hunt  v.  Conner,  26  Ind.  App. 
41,  59  N.  E.  50,  as  to  duty  to  perform  the 
public  duties  of  the  corporation. 

Iowa. —  Ft.  Dodge  v.  Minneapolis,  etc.,  E. 
Co.,  87  Iowa  389,  54  N.  W.  243,  holding 
that  in  the  matter  of  compelling  perform- 
ance of  a  duty  on  the  part  of  a  railroad 
company  to  the  municipality  comity  does 
not  require  that  proceedings  shall  be  delayed 
to  await  the  action  of  the  court  of  another 
state  or  in  the  same  state  in  other  proceed- 
ings, wherein  a  receiver  has  been  appointed 
as  to  mortgaged  property. 

Montana. —  Robinson  v.  Mills,  25  Mont. 
391,  65  Pac.  114. 

New  Jersey. —  Kirkpatrick  v.  State  Bd.  of 
Assessors,  57  N.  J.  L.  53,  29  Atl.  442.  See 
also  Phoenix  Iron  Co.  v.  New  York  Wrought 
Iron  R.  Chain  Co.,  27  N.  J.  L.  484. 

New  York. —  Rochester  V.  Bronson,  41 
How.  Pr.  78,  takes  the  place  of  the  directors. 

South  Carolina. —  Ex  p.  Brown,  15  S.  C. 
518. 

United  States. —  Eddy  v.  Lafayette,  163 
U.  S.  456,  16  S.  Ct.  1082,  41  L.  ed.  225; 
McNulta  V.  Lockbridge,  141  U.  S.  327,  12 
S.  Ct.  11,  35  L.  ed.  T96,  which  cases  are  as 
to  the  character  of  a  receiver  under  the 
federal  statute  providing  that  suit  may  be 
brought  against  them  without  leave  for  itheir 
acts  in  managing  the  property,  etc. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  169. 

Charter  duties. —  When  it  appoints  the  re- 
ceiver, the  court  assumes  the  management 
of  the  corporation  under  and  in  accord- 
ance with  the  charter,  and  is  bound  by  its 
provisions  to  the   same  extent   as  the  di- 

[IV,  F,  1] 


rectors,  and  the  agents  appointed  by  the 
court  are  required  by  it  to  act  within  thp 
limits  of  the  charter,  and  to  perform  all 
duties  imposed  thereby.  Safford  V.  People, 
85  111.  558. 

Exercising  franchises. —  Where  the  legisla- 
ture granted  to  a  gaslight  company  the  right 
to  use  the  streets  of  a  city,  the  title  to  such 
franchise  was  not  changed  by  the  appoint- 
ment of  a  receiver  thereof  pendente  lite,  and 
it  was  held  that  an  injunction  should  not 
be  granted  to  restrain  such  receiver  from 
exercising  the  franchise.  Brooklyn  V.  Jour- 
dan,  7  Abb.  N.  Cas.  (N.  Y.)  23. 

As  carriers  see  Careiees,  6  Cyc.  371. 

Railroads  see  Raii^roads,  33  Cyc.  612,  683, 
690,  719. 

8.  Central  R.,  etc.,  Co.  v.  Farmers'  L.  &  T. 
Co.,  113  Fed.  406  [aijfirmed  in  125  Fed.  1001, 
60  C.  C.  A.  400].  See  also  Erwin  v.  Daven- 
port, 9  Heisk.  (Tenn. )  44,  holding  receiver 
appointed  by  governor  under  provisions  re- 
ferred to  supra,  I,  note  2,  vested  with  powers 
and  duties  of  board  of  directors. 

Quasi-public  and  private  corporations. —  In 
New  Jersey  under  the  corporation  act  relat- 
ing to  insolvent  corporations,  two  classes  are 
contemplated:  (1)  Those  of  a  public  char- 
acter, such  as  a  canal,  railroad,  etc.,  wherein 
the  franchise  is  taken  by  the  receiver  and 
kept  alive  by  the  performance  of  corporate 
duties  and  ultimately  sold;  (2)  mere  private 
enterprises  incorporated  to  secure  a  fran- 
chise which  enables  the  transaction  of  law- 
ful business,  in  which  class  the  franchise 
may  be,  and  after  insolvency  is  generally, 
valueless  and  no  duty  necessarily  devolves 
upon  the  receiver  to  care  for  it.  Mathers* 
Sons  Co.'s  Case,  52  N.  J.  Eq.  607,  30  Atl. 
321. 

9.  Safford  v.  People,  85  111.  558;  Lewis  v. 
Germantown,  etc.,  R.  Co.,  39  Leg.  Int.  (Pa.) 
13. 

Corporate  existence  necessary. —  In  Louis- 
ville, etc.,  R.  Cq.  V.  Cauble,  46  Ind.  277,  it 
is  held  that  the  power  and  authority  of  the 
receiver  to  manage  and  control  the  company 
and  its  operations  depends  upon  its  corpo- 
rate existence ;  that  if  this  is  taken  away, 
the  power  and  authority  of  the  receiver 
ceases  and  terminates,  for  no  court,  federal 
or  state,  can  confer  corporate  powers  and 
franchises  upon  an  individual.  But  as  to 
the  dissolution  of  corporations  see  Corpora- 
tions, 10  Cyc.  1310  et  seq. 

10.  Accountability  to  successor  see  infra, 
VII,  A,  1,  note  76. 
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gous  to  a  corporation  sole,  so  long  as  the  property  remains  in  custody  of  the 
court  and  is  administered  through  the  agency  of  a  receiver,  although  the  ^personnel 
of  the  receivership  may  change."  The  status  of  a  claim  against  the  property 
is  not  affected  by  such  change  in  'personnel ^^"^  and  while  it  has  been  held  that 
contracts  made  by  one  receiver  cannot  bind  his  successor  in  an  action  at  law/^ 
unless  such  contracts  are  ratified  by  the  successor,^"^  the  liability  of  the  funds 
upon  the  contracts,  or  for  the  official  misfeasance  or  negligence  of  a  receiver,  may 
be  enforced  in  a  proper  proceeding  through  a  successor  receiver.^^  The  order 
appointing  a  successor  may  necessarily  confer  the  power  and  impose  the  duties 
of  the  original  receiver,  although  it  does  not  do  so  in  express  terms. 


Representatives  of  deceased  receiver  see  m- 

jra,  text  and  notes  23-26. 

11.  Knickerbocker  v.  Benes,  195  111.  434, 
63  N.  E.  174;  McNulta  v.  Lockridge,  141 
U.  S.  327,  12  S.  Ct.  11,  35  L.  ed.  796 
[aifirminq  137  111.  270^  27  N.  E.  452,  31  Am. 
St.  Rep.  362  {affirming  32  111.  App.  86)]; 
Georgia  Cent.  R.,  etc.,  Co.  v.  Farmers'  L.  &  T. 
Co.,  113  Fed.  405  [affirmed  in  125  Fed.  1001, 
60  C.  C.  A.  400] ;  State  V.  Port  Royal,  etc., 
R.  Co.,  84  Fed.  67.  See  also  Detroit  Elec- 
tric Light,  etc.,  Co.  v.  Applebaum,  132  Mich. 
555,  94  N.  W.  12. 

Continuance  of  action  on  change  of  receiver 
see  Abatement  and  Revival,  1  Cyc.  120, 
121. 

Duration  of  receivership  generally  see  su- 
pra, IV,  K. 

12.  Ex  p.  Brown,  15  S.  C.  518;  State  v. 
Port  Royal,  etc.,  R.  Co.,  84-  Fed.  67. 

Successor  may  be  sued. —  Cobb  Sweet,  46 
N.  Y.  App.  Div.  375,  61  N.  Y.  Suppl.  545. 

13.  Kansas  Pac.  R.  Co.  v.  Bayles,  19  Colo. 
348,  35  Pac.  744;  Kerr  v.  Little,  42  N.  J. 
Eq.  528,  9  Atl.  110  [reversed  on  other 
grounds  in  44  N.  J.  Eq.  263,  14  Atl.  613], 
39  N.  J.  Eq.  83,  infra,  note  15. 

14.  Kansas  Pac.  R.  Co.  v.  Bayles,  19  Colo. 
348,  35  Pac.  744,  holding  that  the  mere  fact 
that  a  portion  of  the  rebates  under  a  con- 
tract made  by  a  receiver's  predecessor  in  the 
position,  and  accruing  before  he  entered  on 
the  discharge  of  his  duties,  was  paid  after 
such  time,  does  not  constitute  a  ratification 
of  such  contract. 

15.  Knickerbocker  v.  Benes,  195  111.  434, 
63  N.  E.  174;  Lehigh  Coal,  etc.,  Co.  v.  New 
Jersey  Cent.  R.  Co.,  41  N.  J.  Eq.  167,  Z 
Atl.  134  [reversed  in  part  on  the  merits  in 
Vanderbilt  v.  New  Jersey  Cent.  R.  Co.,  43 
N.  J.  Eq.  669,  12  Atl.  188,  infra,  this  note] 
(on  proceedings  between  the  parties  sub- 
sequent to  those  reported  in  38  N.  J,  Eq. 
175,  infra,  the  court  holding  that  the  par- 
ticular contract  was  unenforceable)  ;  Kerr 
V.  Little,  39  N.  J.  Eq.  83,  42  N.  J.  Eq.  528, 
9  Atl.  110  (the  latter  report  being  on  the 
merits  [reversed  on  the  evidence  in  44  N.  J. 
Eq.  263,  14  Atl.  613]  and  the  former  on 
demurrer  to  the  bill  where  the  suit  was 
maintained,  because  of  the  absence  of  legal 
remedy  on  such  contract  against  the  suc- 
cessor receiver,  although  it  was  afterward 
indicated  that  th?  practice  of  permitting  an 
action  at  law  was  the  proper  one,  in  Van- 
derbilt V.  New  Jersey  Cent.  R.  Co.,  supra; 
Lehigh  Coal,  etc.,  Co.  v.  New  Jersey  Cent. 


R.  Co.,  38  N.  J.  Eq.  175  (holding  that  such 
contracts  may  bind  the  trust  if  not  im- 
provident, but  that  the  question  is  for  the 
court  appointing  the  receiver)  ;  McNulta  v. 
Lockridge,  141  U.  S.  327,  12  S.  Ct.  11.  35 
L.  ed.  796  [affirmvng  137  111.  270,  27  N.  E. 
452_,  31  Am.  St.  Rep.  362]  (liability  for  in- 
juries caused  by  the  servants  of  a  prede- 
cessor, and  particularly  as  to  the  right  to 
sue  without  leave  in  such  case,  under  the 
federal  statute  shown  infra,  VI,  D,  2,  a, 

(II),  (B)). 

Claim  in  favor  of  receivership. —  The  prin- 
ciple of  the  text  is  applied  to  a  claim  in 
favor  of  a  receivership.  Thus  where,  after 
a  railroad,  which  was  a  part  of  a  system, 
was  discharged  from  a  general  receivership 
over  the  whole  system,  and  by  reason  of 
such  discharge  an  ancillary  receivership  in 
another  state  was  also  discharged,  and  sub- 
sequently a  receiver  was  appointed  for 
the  railroad  in  the  latter  state  in  an  in- 
dependent suit,  it  was  held  that  a  claim 
in  favor  of  the  first  general  receivership  for 
supplies,  etc.,  furnished  to  the  last  receiver 
may  be  set  off  against  his  claim  for  funds 
in  the  hands  of  the  ancillary  receiver;  that 
it  does  not  matter  that  the  claim  set  off 
is  in  the  name  of  the  first  receiver  and  an- 
other, since  the  account  is  due  the  general 
receivership  and  not  to  the  person  of  the  re- 
ceiver. Georgia  Cent.  R.,  etc.,  Co.  v.  Farm- 
ers' L.  &  T.  Co.,  113  Fed.  405  [affirmed  in 
125  Fed.  1001,  60  C.  C.  A.  400]. 

Postponement  of  current  claims. — A  re- 
ceiver cannot  be  compelled  to  postpone 
present  claims  properly  incurred  by  him  in 
order  to  meet  old  claims  incurred  under  the 
former  receivership.  Especially  is  this  so, 
since  in  order  to  meet  the  old  claims  for 
premiums,  the  present  receiver  must  neglect 
to  pay  the  rent  due  the  landlord,  a  claim 
for  which  he  would  be  personally  liable. 
Weber  v.  Naltner,  10  Ohio  S.  &  C.>1.  Dec. 
96,  7  Ohio  N.  P.  290. 

Expenses  of  different  receiverships. — A  re- 
ceiver of  a  state  court  is  not  chargeable  with 
expenses  incurred  by  a  receiver  of  a  federal 
court  while  the  property  was  in  the  hands 
of  the  latter,  or  for  the  hire  of  property 
which  the  latter  used  on  a  contract  of  hire 
made  by  him.  Especially  is  this  true  where 
the  appointment  by  the  federal  court  was 
void  for  want  of  jurisdiction.  Central  Trust 
Co.  V.  Thurman,  94  Ga.  735,  20  S.  E.  141. 

16.  Battailc  r.  Fisher,  36  Miss.  321.  where 
the  original  order  of  appointment  required 
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3.  Report,  Inventory,  and  Account.  The  taking  and  filing  of  an  inventory/^ 
and  the  making  of  an  appraisement  of  property  and  the  filing  of  a  statement 
of  liabilities,  as  in  the  case  of  a  receiver  to  administer  the  assets  of  a  corporation 
for  the  benefit  of  its  creditors/^  are  proper  acts  of  administration  and  should  be 
done  within  a  reasonable  time  after  he  takes  charge/^  or  within  the  period  pre- 
scribed by  the  rules  of  the  court;  and  a  receiver  should  keep  regular  accounts, 
item  by  item,  of  all  the  expenses  of  the  administration  of  the  affairs  with  which 
he  is  charged,  and  of  the  receipts  of  money  arid  property  coming  into  his  posses- 
sion.^^ His  books,  accounts,  and  papers  in  or  upon  which  may  be  found  anything 
pertaining  to  the  trust  or  his  administration  thereof  are  quasi-public  in  character, 
and  open  to  examination  not  only  by  the  court  but  by  persons  who  are  interested 
in  the  estate.^^ 

4.  Representative  of  Deceased  Receiver.  Upon  the  death  of  a  receiver, 
in  so  far  as  he  had  a  mere  duty  to  perform,  hke  that  of  a  sheriff  to  safely  keep  his 
prisoners,  nothing  could  devolve  upon  his  representatives;  but  where  he  had 
acquired  a  qualified  interest  in  personal  property  as  bailee,  which  it  was  his  duty 
to  keep  apart  from  his  own  and  account  for,  or  where  he  had  converted  property 
into  money,  such  property  and  money  must  be  considered  as  having  rightfully 
passed  into  the  hands  of  his  personal  representatives,^^  and  may  be  followed  there 
by  the  successor  receiver.^® 

5.  Supervision,  Orders,  and  Instructions  of  Court  —  a.  In  General.  A 
receiver,  being  an  officer  of  the  court  appointing  him,^^  is  ordinarily  subject  to 


the  receiver  to  hire  out  slaves  and  by  the 
terms  of  the  order  appointing  a  successor 
he  was  required  to  perform  the  duties  of  the 
receiver  in  the  case,  and  well  and  truly  to 
collect  all  assets,  notes,  claims,  money, 
"  hire  of  property,  as  heretofore  ordered," 
etc.,  and  it  was  held  that  the  last  clause 
plainly  indicated  that  the  powers  of  the 
successor  were  intended  to  be  coextensive 
with  those  of  the  former  receiver,  and  that 
it  was  contemplated  that  he  should  hire  out 
the  slaves. 

17.  In  re  New  Iberia  Cotton  Mill  Co.,  109 
La.  875,  33  So.  903. 

18.  In  re  New  Iberia  Cotton  Mill  Co.,  109 
La.  875,  33  So.  903. 

19.  In  re  New  Iberia  Cotton  Mill  Co.,  109 
La.  875,  33  So.  903. 

20.  Matter  of  Seaman,  2  Paige  (N.  Y.)  409. 
Form  of  order  requiring  filing  see  Matter 

of  Seaman,  2  Paige  (N.  Y.)  409,  410. 

21.  Decker  v.  Berners  Bay  Min.,  etc.,  Co., 
2  Alaska  504 ;  Hooper      Winston,  24  111.  353. 

•See  also  infra,  IV,  F,  6,  e;  VII,  A,  3,  e. 

The  receiver  should  have  personal  knowl- 
edge of  the  affairs  he  has  undertaken  to  ad- 
minister and  not  refer  to  assistants  and  book- 
keepers when  required  to  report  concerning 
matters  connected  with  his  trust.  Decker  v. 
Berners  Bay  Min.,  etc.,  Co.,  2  Alaska  504. 

Correction. — A  mistake  in  a  receiver's  re- 
port may  be  corrected.  How  v.  Jones,  60 
Iowa  70,  14  N.  W.  193. 

Periodical  reports. —  It  is  the  duty  of  a  re- 
ceiver to  make  a  full  report  at  least  once  a 
year,  under  the  chancery  practice.  Stretch 
'C.  Gowdey,  3  Tenn.  Ch.  565 ;  Lowe  v.  Lowe, 
1  Tenn.  Ch.  515,  which  cases  follow  the  prac- 
tice adopted  by  rule  in  the  early  English 
chancery.  So  by  statute  periodical  reports 
are  required  to  be  filed  in  particular  cases  as 
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in  In  re  Dugdamonia  Shingle,  etc.,  Co.,  118 
La.  242,  42  So.  789  (under  a  statute  making 
such  requirement  as  to  receivers  vested  with 
power  of  administration,  the  purpose  of 
which  is  to  show  the  condition  of  the  busi- 
ness periodically  for  the  information  of  the 
court  and  parties)  ;  People  v.  Knickerbocker 
L.  Ins.  Co.,  18  N.  Y.  Wkly.  Dig.  492  (under 
statute  relating  to  receivers  of  corporations, 
holding  that  the  provision  requiring  the  filing 
of  accounts  did  not  require  the  court  to  pass 
upon  them  before  final  accounting). 

22.  Decker  v.  Berners  Bay  Min.,  etc.,  Co., 
2  Alaska  504;  Fowler's  Petition,  9  Abb. 
N.  Cas.  (N.  Y.)  268,  books,  papers,  and 
accounts  of  receiver  as  contra-distinguished 
from  those  of  the  corporation  prior  to  his  ap- 
pointment, and  the  court  confined  the  exam- 
ination to  such  time  as  would  not  interfere 
with  the  business  of  the  corporation. 

23.  See  swpra,  III,  L,  1,  4. 

24.  Williamson  v.  Wilson,  1  Bland  (Md.) 
418. 

Sale  after  death  of  receiver  see  infra,  IV, 
H,  6,  a,  note  81. 

25.  Williamson  v.  Wilson,  1  Bland  (Md.) 
418.  And  the  executor  of  a  receiver's  estate, 
as  against  the  deceased  receiver's  depositary, 
has  a  right  to  funds  deposited  so  that  they 
may  be  turned  over  to  the  successor  receiver 
in  discharge  of  the  liability  of  the  deceased 
receiver's  estate.  Avery  v.  Preston  Nat. 
Bank,  132  Mich.  445,  93  N.  W.  1062,  holding 
that  in  such  a  case  the  bank  could  not  with- 
hold the  funds  on  the  ground  that  they  were 
a  trust  fund  and  really  belonged  to  the  bank. 

26.  Averv  v.  Preston  Nat.  Bank,  132  Mich. 
445,  93  N.  W.  1062. 

Accounting  required  by  executor  see  Rey- 
nolds V.  Pettyjohn,  79  Va.  327. 

27.  See  su'pra,  IV,  E,  1. 
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its  orders,  direction,  and  control,  to  which  he  must  render  obedience,^^  and  may 
be  proceeded  against  summarily  by  such  court     until  he  is  finally  discharged; 


Appealability  of  orders  see  Appeal  and 
Error,  2  Cyc.  612. 

28.  California. — Adams  V,  Haskell,  6  Cal. 
475. 

Georgia. —  Asheville  Cigar  Co.  v.  Brown, 
100  Ga.  171,  28  S.  E.  37. 

Illinois. —  Hooper  v.  Winston,  24  111.  353; 
Starrett  v.  Berkovec,  118  111.  App.  683. 

Kentucky. —  Hodge  v.  Quiry,  9  Ky.  L.  Rep. 
650. 

Maryland. —  Burroughs  V.  Bunnell,  70  Md. 
18,  16  Atl.  447. 

Massachusetts. —  Ellis  v.  Boston,  etc.,  R. 
Co.,  107  Mass.  1,  28. 

Nebraska. —  Jennings  v.  Simpson,  12  Nebr. 
558,  11  N.  W.  880. 

Neio  Jersey. —  Delaware  Bay,  etc.,  R.  Co.  v. 
Markley,  45  N.  J.  Eq.  139,  16  Atl.  436. 

New  York. —  Guardian  Sav.  Inst.  v.  Bowl- 
ing Green  Sav.  Bank,  65  Barb.  275. 

North  Carolina. —  Strauss  v.  Carolina  In- 
terstate BIdg.,  etc.,  Assoc.,  118  N.  C.  556,  24 
S.  E.  116. 

Ohio.—  Eichert  v.  Eichert,  28  Ohio  Cir.  Ct. 
795  [affirmed  in  74  Ohio  St.  512,  78  N.  E. 
1124]. 

Pennsylvania. —  Schwartz  v.  Keystone  Oil 
Co.,  153  Pa.  St.  283,  25  Atl.  1018;  McCay  v. 
Black,  36  Leg.  Int.  471. 

South  Carolina. —  Allen  v.  Cooley,  53  S.  C. 
414,  31  S.  E.  634,  holding  that  an  order  di- 
recting a  receiver  in  the  performance  of  his 
duties  is  not  beyond  the  jurisdiction  of  the 
court,  although  notice  of  an  appeal  from  the 
order  appointing  such  officer  has  been  given, 
where  the  return  on  appeal  has  not  been  filed. 

Virginia. —  Lyle  V.  Sarvey,  104  Va.  229,  51 
S.  E.  228 ;  Reynolds  v.  Pettyjohn,  79  Va.  327. 

West  Virginia. —  Baltimore,  etc.,  R.  Co.  v. 
Vanderwerker,  33  W.  Va.  191,  10  S.  E.  289. 

United  States. —  Felton  v.  Ackerman,  61 
Fed.  225,  9  C.  C.  A.  457 ;  Naumburg  v.  Hyatt, 
24  Fed.  898. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  195 
et  seq. 

Written  orders.- — Under  a  statute  requir- 
ing orders  and  instructions  to  be  in  writing 
and  entered  of  record,  a  receiver  is  not  justi- 
fied in  disobeying  the  written  orders  of  the 
court  relating  to  the  management  of  the 
property  by  anything  that  may  be  said  to 
him  by  the  judge  in  private  conversation. 
State  Cent.  Sav.  Bank  v.  Fanning  Ball-Bear 
ing  Chain  Co.,  118  Iowa  698,  92  N.  W.  712. 

Managers. —  So  where  the  court  appoints 
managers  as  well  as  a  receiver  when  the 
business  is  to  be  carried  on,  the  managers 
are  under  the  control  of  the  court.  See  In  re 
Manchester,  etc.,  R.  Co.,  14  Ch.  D.  645,  49 
L.  J.  Ch.  365,  42  L.  T.  Rep.  N.  S.  714. 

Appealability  of  order  see  Appeal  and  Er- 
ror, 2  Cyc.  612  text  and  note  27;  641  text 
and  note  26  et  seq. 

Disposition  of  funds  see  infra,  IV,  F,  6, 
e,  (II). 

In  term  or  vacation  see  Judges,  23  Cyc. 
554. 


Remedies  against  receiver  in  the  receiver- 
ship suit  see  infra,  VI,  D,  2. 
Right  to  sue  see  infra,  VI,  A,  3,  a. 

29.  Williamson  v.  Wilson,  1  Bland  (Md.) 
381  (holding  that  a  receiver  is  appointed  to 
keep  the  property  placed  in  his  hands  so  that 
it  may  be  easily  traced  and  immediately  pro- 
duced when  called  for  and  his  failure  to  do 
so  will  render  him,  or  in  the  event  of  his 
death,  his  personal  representatives  liable  to 
be  proceeded  against  in  a  summary  way)  ; 
New  York,  etc.,  Tel.  Co.  v.  Jewett,  6  N.  Y. 
St.  656;  Felton  V.  Ackerman,  61  Fed.  225,  9 
C.  C.  A.  457. 

Restraining  continuance  of  nuisance. —  Un- 
der the  act  of  congress  declaring  that  a  re- 
ceiA^er  or  manager  appointed  in  a  federal  court 
shall  operate  such  property  according  to  the 
requirements  of  the  valid  laws  of  the  state 
in  which  such  property  shall  be  situated,  in 
the  same  manner  that  the  owner  or  possessor 
thereof  would  be  bound  to  do,  if  in  possession 
thereof,  where  it  is  shown  on  an  intervening 
petition  that  a  receiver  of  a  railroad  has  been 
guilty  of  a  public  nuisance,  by  erecting  a 
fence  across  a  highway,  it  is  the  duty  of  the 
court  to  order  its  discontinuance,  although 
the  public  character  of  the  nuisance  would 
prevent  petitioner  from  maintaining  a  suit 
for  injunction.  Felton  v.  Ackerman,  61  Fed. 
225,  9  C.  C.  A.  457. 

Direction  to  dismiss  action. — A  court  will 
not  direct  its  receiver  to  dismiss  an  ejectment 
suit  brought  by  him  to  recover  property 
alleged  to  have  been  purchased  with  money 
of  the  estate,  on  petition  of  defendant 
therein  who  holds  the  legal  title,  except  on 
clear  proof  that  the  property  was  not  so  pur- 
chased. Pakradooni  v.  Storey  Cotton  Co.,. 
151  Fed.  607. 

30.  Matter  of  Murray  Hill  Bank,  14  N.  Y. 
App.  Div.  318,  43  N.  Y.  Suppl.  836,  infra, 
note  54.    See  also  supra,  III,  K. 

In  other  causes. — A  receiver  is  not  subject 
to  the  mere  order  of  the  court  as  its  officer, 
in  a  suit  other  than  the  one  in  v/hich  he  was 
appointed.  Links  v.  Connecticut  River  Bank- 
ing Co.,  66  Conn.  277,  33  Atl.  1003;  Galster 
V.  Syracuse  Sav.  Bank,  29  Hun  (N.  Y.)  594 
[citing  Rinn  v.  Astor  F.  Ins.  Co.,  59  N.  Y. 
143]  (order  to  pay  money)  ;  Matter  of  Mal- 
lory,  2  K  Y.  Suppl.  4,37  (application  for 
order  to  compel  receiver  to  pay  a  tax  on 
property  in  his  hands)  ;  French  r.  Union  Pac. 
R.  Co..,  92  Fed.  26.  And  so  he  is  not  bound 
to  obey  orders  in  other  suits  without  the 
right  to  appeal  therefrom,  Curtis  u.  Levitt, 
1  Abb.  Pr.  (N.  Y.)  274.  See  also  infra,  IV, 
F,  5,  c. 

An  order  made  in  an  action  brought  against 
him  personally  and  not  as  receiver,  and  not 
in  terms  in  any  way  purporting  to  affect  him 
in  his  official  character,  has  no  force  or  bear- 
ing upon  the  receiver  in  that  capacity.  Eddy 
V.  Co-Operative  Dress  Assoc..  3  N.  Y.  Civ. 
Proc.  434. 

In  other  judicial  districts. —  The  practice 
[IV,  F,  5,  a] 
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the  judgment  appointing  a  receiver  does  not  terminate  the  cause,  but  it  remains 
the  duty  of  the  court  to  supervise  and  direct  his  conduct  as  receiver,  and  to  make 
whatever  orders  may  be  necessary  from  time  to  time  to  settle  the  rights  of  all 
parties  claiming  an  interest  in  the  estate.^^  The  receiver  has  but  a  limited  dis> 
cretion,  if  his  powers  are  not  enlarged  by  order  or  statute, and  can  do  nothing 
on  his  own  mere  motion  which  will  diminish  the  fund  in  his  care,^^  although  by 
the  weight  of  modern  authority  acts  not  expressly  authorized  may  be  sanctioned 
by  the  court  in  many  instances,^^  and  administrative  details  incident  to  the  duties 
and  authority  conferred  upon  him  are  necessarily  committed  to  his  discretion 
in  a  large  measure  and  in  the  absence  of  an  abuse  this  discretion  will  not  be  dis- 
turbed by  the  court;  but  even  in  such  cases  he  is  under  the  control  of  the  court 
and  answerable  to  it  for  the  due  exercise  of  that  discretion.^^ 

b.  Exercise  of  Supervision  —  (i)  In  General.  The  court  may  enlarge  or 
vary  its  receiver's  duties  according  as  the  facts  may  demand,^^  and  by  supple- 


of  applying  for  orders  in  sucli  cases  in  dis- 
tricts remote  from  that  in  v/hich  the  venue 
of  the  action  is  laid,  in  which  the  receiver 
was  appointed,  cannot  be  sanctioned;  for  it 
leads  to  great  inconveniences,  and  tends  to 
promote  conflicts  between  the  courts  of  the 
different  districts,  which  should  be  avoided. 
Matter  of  Commercial  Bank,  35  N.  Y.  App. 
Div.  224,  54  F.  Y.  Suppl.  722. 

On  change  of  venue  the  receiver  becomes 
the  officer  of  the  court  to  which  the  cause  is 
removed.  He  is  subject  to  its  orders  and 
may  be  committed  if  he  refuses  to  obey  them. 
Ex  p.  Haley,  99  Mo.  150,  12  S.  W.  667  [af- 
firming 37  Mo.  App.  562]. 

In  appellate  court. —  Where  a  receiver  is 
appointed  after  the  entry  of  a  final  decree  but 
before  prayer  for  appeal,  although  an  appeal 
may  be  taken  subsequently,  the  receiver,  un- 
less restrained,  may  proceed  to  execute  the 
directions  contained  in  the  order  of  appoint- 
ment, and  the  remedy  of  a  party  to  the  cause 
who  conceives  the  appointment  to  be  oppress- 
ive, or  the  management  of  the  receiver  to  be 
legally  objectionable,  is  to  apply  to  the  appel- 
late court,  inasmuch  as  the  appeal  carries  up 
the  receivership  and  the  receiver  ipso  facto 
becomes  an  officer  of  the  appellate  court  and 
subject  to  its  control  and  direction.  Jones 
V.  Stewart,  (Tenn.  Ch.  App.  1900)  61  S.  W. 
105. 

After  discharge  see  infra,  VII,  D,  E. 
Ancillary  receivers  see  infra,  VIII,  B. 
On   removal   of   cause   see   Eemoval  of 
Causes. 

Restraining  receiver  see  infra,  VI,  F,  2. 

31.  Barber  v.  Mexico  International  Co..  74 
Conn.  652,  51  Atl.  857,  92  Am.  St.  Rep.  246. 

32.  Hooper  v.  Winston,  24  111.  353;  State 
Cent.  Sav.  Bank  v.  Fanning  Bali-Bearing 
Chain  Co.,  118  Iowa  698,  92  N.  W.  712; 
Leathers  v.  Kelling,  12  Ky.  L.  Rep.  92. 

33.  See  infra,  IV,  F,  6,  e,  (ii),  (a)  et  seq. 

34.  See  infra,  IV,  F,  6,  e,  (ii),  (d)  et  seq. 
The  tests.— In  State  Cent.  Sav.  Bank  v. 

Fanning  Bail-Bearing  Chain  Co.,  118  Iowa 
698,  92  N.  W.  712,  the  court  lays  down  the 
following  general  propositions  which  may  be 
said  to  represent  the  trend  of  modern  au- 
thority on  the  questions  covered  in  this  chap- 
ter. "  N'ot  every  act  within  the  letter  of  an 
order  can  be  sanctioned,  nor  everything  done 

[IV,  F,  5,  a] 


without  the  direction  of  the  court  condemned. 
The  tests  to  be  applied  are:  (1)  Was  the 
act  under  investigation  within  the  authority 
conferred  by  an  order  of  court?  (2)  If  so, 
was  it  performed  with  reference  to  the  pres- 
ervation of  the  estate,  as  a  man  of  ordinary 
sagacity  and  prudence  would  have  perform^ed 
it  under  like  circumstances?  (3)  If  without 
authority,  was  it  beneficial  to  the  estate?  " 

35.  loira. —  Montreal  Bank  v.  Chicago,  etc., 
R.  Co.,  48  Iowa  518. 

Michigan. —  Taylor  V.  Sweet,  40  Mich.  736. 
Tennessee. —  Payne  v.  Baxter,  2  Tenn.  Ch. 
517. 

Wisconsin. —  Harrigan  v.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909. 

United  States. —  Continental  Trust  Co.  v, 
Toledo,  etc.,  R.  Co.,  59  Fed.  514. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  198 
et  seq. 

36.  Knott  V.  Morris  Canal,  etc.,  Co.,  4 
IST.  J.  Eq.  423,  holding  that  receivers  of  a 
corporation  appointed  under  the  statute  have 
a  discretion  in  the  management  of  the  trust 
property,  for  the  due  exercise  of  which  they 
are  responsible  to  the  court  appointing  them, 
and  in  the  exercise  of  which  they  are  under 
its  control;  that  where  they  advertised  that 
they  would  receive  proposals  for  the  leasing 
of  the  canal  until  a  certain  date  they  were 
not  bound  to  take  the  offer  of  the  highest 
bidder,  nor  were  they  limited  to  a  certain 
time  within  which  to  receive  bids. 

37.  Mercantile  Trust,  etc.,  Co.  v.  Florence 
Water  Co.,  Ill  Ala.  119,  19  So.  17.  See  also 
Bowser  v.  Patrick,  65  S.  W.  824,  23  Ky.  L. 
Rep.  1578. 

Receiver  appointed  by  governor. —  The  rule 
does  not  apply  to  a  receiver  appointed  by  the 
governor  under  provisions  above  referred  to. 
See  State  v.  Edgefield,  etc.,  R.  Co.,  6  Lea 
(Tenn.)  353,  supra,  1,  note  2. 

In  appellate  court. —  Where  a  receiver  is 
appointed  after  the  entry  of  a  final  decree  and 
an  appeal  is  subsequently  taken,  if  any 
affirmative  action  is  required  of  the  receiver 
which  is  not  covered  by  the  order  made  in  the 
appointing  court,  application  must  be  made 
to  the  appellate  court.  Jones  v.  Stewart, 
(Tenn.  Ch.  1900)  61  S.  W.  105. 

Form  of  order  see  Henry  v.  Henry,  103  Ala. 
582,  15  So.  916,  on  application  of  receiver. 
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mentary  order  authorize  him  to  do  such  things  as  may  be  necessary  to  accomphsh 
the  purposes  of  the  receivership  and  for  which  no  special  authority  is  conferred 
by  the  order  of  appointment,^^  upon  its  own  motion/^  or  upon  the  appHcation 
of  the  receiver  ^®  or  interested  parties.*^  Formerly,  under  the  English  practice, 
a  receiver  was  not  ordinarily  permitted  to  originate  steps  or  proceedings  on  his 
ow^n  motion.  The  parties  were  left  to  make  such  application  in  the  case  as  might 
be  deemed  necessar}^,  although  the  rule  was  not  absolute  and  applications  were 
aUowed  to  be  made  by  the  receiver  under  special  circumstances.^^    In  this  country 


38.  Barber  v.  Mexico  International  Co.,  74 
Conn.  652,  51  Atl.  857;  Weeks  v.  Weeks,  106 
N.  Y.  626,  13  N.  E.  96 ;  People  v.  Security  L. 
Ins.,  etc.,  Co.,  79  N.  Y.  267. 

Directions  as  to  sale  see  infra,  IV,  H,  2, 
a;  IV,  H,  7,  d,  (II). 

39.  State  v.  New  Orleans,  106  La.  469,  31 
So.  55. 

40.  State  v.  New  Orleans,  106  La.  469,  31 
So.  55. 

Form  of  order  see  Henry  v.  Henry,  103  Ala. 
582,  15  So.  916. 

41.  See  the  cases  cited  infra,  this  note. 
Any  creditor,  after  establishing  his  claim 

by  intervening  in  the  original  suit  in  which 
the  receiver  is  appointed,  acquires  a  sufficient 
standing  in  court  to  ask  for  orders  and 
directions  on  the  receiver  in  furtherance 
of  the  interest  of  creditors.  Voorhees  V. 
Indianapolis  Car,  etc.,  Co.,  140  Ind.  220,  39 
N.  E.  738. 

Form  of  petition  by  party  for  direction  to 
receiver  to  sue  see  Hall  v.  U.  S.  Insurance 
Co.,  5  Gill  (Md.)  484,  486. 

42.  Weeks  v.  Weeks,  106  N.  Y.  626,  13 
N.  E.  96;  Corey  v.  Long,  12  Abb.  Pr.  N.  S. 
(N,  Y.)  427  (showing  the  early  practice)  ; 
Parker  v.  Dunn,  8  Beav.  497,  50  Eng.  Eeprint 
195  (holding  that  the  receiver  should  apply 
to  plaintiff  to  make  the  necessary  applica- 
tion, and  on  his  default  the  receiver  may  then 
properly  apply  to  the  court)  ;  Ireland  v.  Eade, 
7  Beav.  55,  13  L.  J.  Ch.  129,  29  Eng.  Ch.  55, 
49  Eng.  Eeprint  983  (where  it  was  said  that 
there  was  difficulty  in  adhering  to  the  general 
rule  and  that  many  exceptions  to  it  had  been 
allowed,  and  in  that  case  the  receiver,  after 
a  long  delay  and  after  applying  to  the  parties 
to  move,  presented  a  petition  for  the  pay- 
ment of  his  extraordinary  expenses  and 
charges,  and  the  master  of  rolls  granted  his 
petition).  See  also  where  applications  were 
improperly  made  by  receivers  In  re  Doolan, 
2  C.  &  L.  232,  3  Dr.  &  War.  442;  Clark  v. 
Fisher,  Sau.  &  Sc.  684. 

Enforcing  and  protecting  receiver's  rights 
see  infra,  VI,  A,  1. 

43.  California. —  Free  Gold  Min.  Co.  V. 
Spiers,  136  Cal.  484,  69  Pac.  143. 

Missouri. —  Neun  v.  Blackstone  Bldg.,  etc., 
Assoc.,  149  Mo.^  74,  50  S.  W.  436,  party  in- 
terested or  receiver  may  apply. 

Neio  Jersey. —  Cammack  v.  Jonson,  2  N.  J. 
Eq.  163. 

New  Yorh. —  Sullivan  v.  Miller,  106  N.  Y. 
635,  13  N.  E.  772;  Weeks  v.  Weeks,  106  N.  Y. 
626,  13  N.  E.  96;  People  v.  Security  L.  Ins., 
etc.,  Co.,  79  N.  Y.  267  (especially  where  the 
fund  in  his  custody  may  be  in  danger  of  being 


unfairly  distributed  through  some  error  on 
the  receiver's  part)  ;  People  v.  St.  Nicholas 
Bank,  77  Hun  159,  28  N.  Y.  Suppl.  407  (right 
of  receiver  to  instructions  held  to  be  a  right 
to  the  judgment  not  only  of  the  special  term, 
or  any  other  branch,  but  of  the  entire  court 
made  up  of  its  different  branches,  including 
the  general  term)  ;  In  re  Van  Allen,  37  Barb. 
225;  Corey  v.  Lang,  12  Abb.  Pr.  N.  S.  427; 
Curtis  V.  Leavitt,  1  Abb.  Pr.  274,  10  How.  Pr. 
481  (holding  that  a  special  receiver  to  take 
the  custody  of  a  fund  is  entitled  to  advice 
when  the  question  is  as  to  his  duty  under 
the  order) . 

Pennsylvania. —  Schwartz  v.  Keystone  Oil 
Co.,  153  Pa.  St.  283,  25  Atl.  1018;  Givin  v. 
Givin,  1  Leg.  Gaz.  48. 

South  Carolina. —  Allen  v.  Cooley,  53  S.  C. 
414,  31  S.  E.  634. 

United  States. —  Stuart  v.  Boulware,  133 
U.  S.  78,  10  S.  Ct.  242,  33  L.  ed.  568. 

See  42  Cent.  Dig.  tit.  "  Keceivers,"  §  200. 

Duty  to  apply. — And  it  has  been  held  that 
when  the  receipts  are  not  sufficient  to  main- 
tain the  trust,  it  is  the  duty  of  the  receiver 
for  his  own  protection  to  apply  to  the  court 
for  instructions,  instead  of  voluntarily  con- 
tinuing the  trust  and  allowing  necessary 
claims  to  accumulate.  State  Cent.  Sav.  Bank 
V.  Fanning  Bail-Bearing  Chain  Co.,  118  Iowa 
698,  92  N.  W.  712;  Weber  v.  Naltner,  10 
Ohio  S.  &  C.  PI.  Dec.  96,  7  Ohio  N.  P. 
290. 

As  to  controversies  between  the  parties  a 

receiver  who  is  a  mere  stake-holder  has  no 
interest.  National  Park  Bank  v.  Goddard,  20 
N.  Y.  Suppl.  526. 

Application  at  instance  of  party. —  It  does 
not  follow  that  because  the  directions  were 
applied  for  at  the  instance  of  one  of  the 
parties  they  are  assailable  collaterally  as  un- 
authorized. Libby  v.  Rosenkrans,  55  Barb. 
(N.  Y.)  202. 

Discretion  —  In  general. —  Tlie  matter  of  di- 
recting the  conduct  of  the  receiver  may,  as 
a  general  proposition,  be  said  to  be  one  of  dis- 
cretion in  the  court  whose  officer  he  is,  which 
discretion  will  not  be  controlled  oxeont  in 
the  case  of  a  manifest  abuse.  Wilminoton 
Star  Min.  Co.  v.  Allen,  95  111.  288 ;  Simmons 
V.  Allison,  118  N.  C.  761,  24  S.  E.  740  (direc- 
tion to  whom  property  shall  be  rented)  : 
Mercantile  Trust  Co.  v.  Farmers'  L.  T.  Co., 
81  Fed.  254,  26  C.  C.  A.  383  (as  to  question 
of  administration).  The  court  has  refused 
on  such  an  interlocutory  application  to  decide 
momentous  constitutional  questions.  os]-»o- 
cially  where  the  rights  of  the  parties  niaA"  be 
otherwise  protected.    Thus  u]tou  an  a]ipHca- 
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a  broader  view  is  taken,  and  it  is  common  practice  for  receivers,  on  their  own 
motion,  to  apply  to  the  court  for  directions  as  to  the  execution  of  their  duties, 
and  inasmuch  as  they  are  officers  of  the  court  and  subject  to  its  direction,  and 
are  charged  with  responsible  and  often  embarrassing  duties,  it  is  held  proper 
that  they  should  on  suitable  occasions  apply  to  the  court  for  such  instructions, 
and  in  this  connection  it  is  not  necessary  that  the  original  order  of  appointment 
should  give  the  receiver  liberty  to  apply  to  the  court  for  instructions.** 

(ii)  Application }^    As  a  matter  of  propriety,  a  wise  discretion  dictates 
the  reasonableness  of  requiring  a  receiver  who  seeks  the  direction  of  the  court 
in  important  matters  to  give  notice  to  the  parties  beneficially  interested;*®  but 
it  is  not  jurisdictional,*^  and  it  has  often  been  held  that  an  application  for  instruc- 
tions and  ordinary  advisory  orders  may  be  made  ex  jparte^^ 

c.  Obedience  and  Disobedience  of  Orders.  It  is  the  duty  of  a  receiver  to 
obey  the  orders  and  instructions  of  the  court  appointing  him.*^  So  long  as  he 
renders  such  obedience  his  action  is  that  of  the  court,^^  and  this  authority  is 
sufficient  protection  to  him.^^  On  the  other  hand  disobedience  will  subject  him 
to  be  dealt  with  as  for  contempt. 


tion  of  a  receiver  in  a  suit  by  trustees  of 
bondholders  to  foreclose  a  railroad  mortgage 
for  instructions  as  to  his  duty  to  conform  to 
the  state  statute  which  regulated  freight  and 
passenger  rates,  fixing  a  maximum  at  which 
it  was  insisted  the  railroad  could  not  be 
operated  except  at  a  loss,  the  court  refused  to 
determine  whether  the  act  was  bad  under 
the  constitution  of  the  United  States,  and  re- 
fused to  instruct  the  receiver  either  to  obey 
or  disregard  it,  leaving  it  to  the  receiver  to 
continue  the  same  course  he  had  theretofore 
pursued  with  liberty  to  act  for  the  time  being 
under  the  direction  and  advice  of  the  trustees, 
where  he  is  of  opinion  that  the  rates  fixed 
by  the  statute  are  unjust  and  will  not  com- 
pensate for  the  services  required,  as  all  funds 
will  be  in  the  hands  of  the  court  and  the 
court  will  be  open  to  allow  parties  aggrieved 
by  the  charges  to  sue  the  receiver  or  have 
the  excess  beyond  the  statute  rate  refunded. 
In  re  McElrath,  16  Fed.  Cas.  No.  8,780,  2  Dill. 
460. 

Reduction  of  rents. —  In  Ficener  ?;.  Bott,  47 
S.  W.  251,  20  Ky.  L.  Rep.  632,  where  prop- 
erty was  rented  out  when  it  was  placed  in  the 
liands  of  a  receiver,  it  was  held  error  for  the 
court  to  reduce  the  rent  as  fixed  in  the  rental 
contract  made  by  the  owner,  upon  application 
of  the  receiver. 

Specific  expenditures  see  infra,  IV,  F,  6,  e, 
(II),  (D),  (1)  et  seq. 

The  ultimate  ownership  of  the  property 
should  not  be  determined  on  such  interlocu- 
tory application.  Stratton  v.  Cain,  (Tenn. 
Ch.  App.  1901)  62  S.  W.  231. 

Right  to  appeal  see  Appeal  and  Errok,  2 
Cyc.  641. 

44.  Weeks  v.  Weeks.  106  N.  Y.  626,  13 
N.  E.  96. 

45.  Applications  for  orders  affecting  re- 
ceivers are  in  effect  motions  in  the  action  in 
which  the  receiver  was  appointed,  and  the 
character  of  a  motion  is  not  changed  by  en- 
titling the  moving  papers,  "In  the  Matter 
of,"  etc.,  instead  of  in  the  action.  Matter  of 
Commercial  Bank,  35  N.  Y.  App.  Div.  224, 
54  N.  Y.  Suppl.  722.     See  also  Matter  of 
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Thompson,  10  N.  Y.  App.  Div.  40,  41  N.  Y. 
Suppl.  740. 

46.  Weeks  v.  Weeks,  106  N.  Y.  626,  13 
N.  E.  96,  leave  to  lease  property.  See  also 
Smith  V.  New  York  Consol.  Stage  Co.,  18  Abb. 
Pr.  (N.  Y.)  419,  28  How.  Pr.  208. 

Notice  to  receiver. —  Where  a  receiver  was 
directed  to  make  necessary  repairs  on  prop- 
erty in  his  hands,  an  application  to  the  court, 
requesting  it  to  urge  forward  the  mechanic 
employed  by  the  receiver  in  completing  the 
sam.e,  will  not  be  considered  until  the  receiver 
has  had  notice  thereof.  In  re  Lindabury,  10 
N.  J.  L.  J.  112. 

47.  Weeks  v.  Weeks,  106  N.  Y.  626,  13 
N.  E.  96. 

48.  California. —  Free  Gold  Min.  Co.  V. 
Spiers,  136  Cal.  484,  69  Pac.  143. 

Maryland. — Alexander  v.  Maryland  Trust 
Co.,  106  Md.  170,  66  Atl.  836,  as  to  com- 
promise agreement  by  receiver  of  corporation 
without  notice  to  the  corporation. 

^eio  Yor/c— Sullivan  v.  Miller,  106  N.  Y. 
635,  13  N.  E.  772. 

South  Carolina. — Allen  v.  Cooley,  53  S.  C. 
414,  31  S.  E.  634. 

Wisconsin. —  Harrigan  v.  Gilchrist,  121 
Wis.  127.  99  N.  W.  909. 

See  42  Cent.  Dig.  tit.  "  Eeceivers,"  §  200. 

Compare  Missouri  Pac.  E.  Co.  v.  Texas,  etc., 
E.  Co.,  31  Fed.  862,  where  it  is.  said  that  if 
there  are  parties  in  interest  and  they  have 
their  day  in  court,  the  court's  advice  to  its 
receiver  may  be  decisive,  but  that  if  the  mat- 
ter is  ex  parte,  such  advice  is  probably  bind 
ing  only  on  the  receiver,  for  the  judge  may 
change  his  mind  on  hearing  full  argument. 

But  as  to  expenditures  and  disposition  of 
property  see  infra,  IV,  F,  6,  e,  (ii),  (d),  (1), 
(a) ,  note  65. 

49.  See  supra,  IV,  F,  5,  a ;  infra,  IV,  F,  6, 
e,  (II). 

50.  Carroll  v.  Haigh,  108  111.  App.  264 
[affirmed  in  209  111.  576,  71  K  E.  317]. 

51.  See  infra,  IV,  F,  6,  f,  (ii). 

52.  Arkansas. —  State  v.  Gibson,  21  Ark. 
140,  payment  of  amount  due  on  accounting. 

California. — Adams  v.  Haskell,  6  Cal.  475. 
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6.  Collection,  Custody,  and  Management  —  a.  Duty  in  General.    It  is  a 

receiver's  duty  actively  to  reduce  to  his  possession  the  assets  of  the  estate  over 


Georgia.— T\\\^2X\  v.  Nisbet,  114  Ga.  224, 
39  S.  E.  849,  113  Ga.  1114,  39  S.  E.  450,  55 
L.  R.  A.  225,  failure  to  deliver  fund  and  com- 
mitment for  such  time  as  may  be  necessary 
to  compel  its  production,  the  decision  in  the 
later  case  being  upon  a  petition  to  discharge 
from  imprisonment  upon  the  ground  that 
petitioner  had  been  punished  sufficiently,  but 
the  court  holding  that  forty-five  days  con- 
finement in  the  common  jail  is  insufficient 
punishment  for  an  officer  of  court  who,  with- 
out any  legal  excuse,  wrongfully  appropriates 
to  his  own  use  six  thousand  dollars  placed 
in  his  custody  by  the  court;  that  to  discharge 
said  officer  on  the  ground  that  he  had  by  such 
confinement  been  sufficiently  punished  for  his 
past  contempt  in  thus  appropriating  such 
funds,  and  for  his  ever-present  and  continu- 
ing contempt  in  failing  to  pay  them  over  to 
the  clerk  of  the  court,  would  be  such  an  ex- 
ample as  would  increase  the  number  of  such 
ofi'enses  and  would  encourage  other  officers 
in  like  positions  to  commit  similar  crimes. 

Iowa. —  How  V.  Jones,  60  Iowa  70,  14  N.  W. 
193,  order  to  apply  money. 

Maryland. —  Williamson  v.  Wilson.  1  Bland 
418,  436. 

Michigan. —  People  v.  Brooks,  40  Mich.  333, 
29  Am.  Rep.  534  (order  to  pay  over  money)  ; 
People  V.  Jones,  33  Mich.  303. 

New  York. —  Clapp  v.  Clapp,  4  Silv.  Sup. 
379,  7  N.  Y.  Suppl.  495,  49  Hun  195,  1  N.  Y. 
Suppl.  919,  payment  of  amount  due  on  ac- 
counting. 

Wisconsin. —  Harrigan  v.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909,  payment  of  amount 
due  on  accounting. 

United  States. —  Kirker  v.  Owings,  98  Fed. 
499,  39  C.  C.  A.  132,  payment  of  amount  due 
on  accounting. 

England.—  In  re  Bell,  L.  R.  9  Eq.  172,  21 
L.  T.  Rep.  N.  S.  781,  18  Wkly.  Rep.  369; 
Davies  v.  Cracroft,  14  Ves.  Jr.  143,  9  Rev. 
Rep.  254,  33  Eng.  Reprint  475  (which  cases 
are  as  to  amount  due  on  accounting)  ; 
Macarty  v.  Gibson,  Mosely  40. 

Canada. —  Fawkes  v.  Griffin,  18  Ont.  Pr.  48, 
failure  to  pay  money  into  court  found  to  be 
in  receiver's  hands. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  202. 

In  other  actions. — A  receiver  cannot  be 
punished  for  contempt  in  disobeying  an  order 
directing  him  to  pay  a  judgment  against  him, 
not  made  in  the  action  in  which  he  was  ap- 
pointed. Merritt  v.  Sparling,  88  Hun  (N.  Y.) 
491,  34  N.  Y.  Suppl.  882. 

On  change  of  venue  the  court  to  which  the 
cause  is  removed  may  commit  a  receiver  for 
contempt  for  disobedience  of  its  order  to  pay 
over  funds.  Ex  p.  Haley,  99  Mo.  150,  12 
S.  W.  667  [afftrminig  37  Mo.  App.  562]. 

The  proper  order  of  the  court  is  in  the 
alternative  that  by  a  certain  day  the  receiver 
shall  pay  or  stand  committed  (Kirker  v. 
Owings,  98  Fed.  499,  39  C.  G.  A.  132 ;  Davies 
V.  Cracroft,  14  Ves.  Jr.  143,  9  Rev.  Rep.  254), 
which  is  necessary,  although  he  is  under  an 


order  to  pay  by  a  certain  day  (Davies  v.  Cra- 
croft, supra),  and  the  order  should  provide 
also  that,  in  the  event  of  the  receiver's  failure 
to  pay,  the  parties  interested  may  bring  suit 
on  his  bond  against  him  and  his  sureties 
(Kirker  v.  Owings,  98  Fed.  499,  39  C.  C.  A. 
132). 

Commitment  upon  failure  to  obey  order. — 

Where  money  is  found  to  be  in  the  receiver's 
hands  and  a  specific  order  is  made  for  its  pay- 
ment, the  court  will,  upon  his  failure  to  obey 
the  order,  commit  him  for  contempt  without 
requiring  any  further  order  to  be  served. 
Mcintosh  V. 'Elliott,  2  Grant  Ch.  (U.  C.) 
396  \_citing  In  re  Gent,  40  Ch.  D.  190,  58  L.  J. 
Ch.  162,  60  L.  T.  Rep.  N.  S.  355,  37  Wkly. 
Rep.  151;  In  re  Bell,  L.  R.  9  Eq.  172,  21  L.  T. 
Rep.  N.  S.  781,  18  Wkly.  Rep.  369].  But  the 
disobedience  of  a  direction  of  a  court  to  its 
receiver  to  satisfy  a  lien  out  of  a  certain 
fund  in  the  custody  of  the  court,  and  which 
was  committed  to  the  receiver  solely  as  the 
court's  receiving  and  disbursing  officer,  is 
held  to  come  within  the  provision  of  a  statute 
as  a  disobedience  by  a  person  "  appointed  to 
perform  .  .  .  ministerial  services,"  of  a  law- 
ful order  of  the  court,  and  under  the  require- 
ments of  the  statute  in  such  cases  he  must 
have  an  opportunity  to  be  heard,  and  there 
must  be  an  adjudication  that  he  was  guilty 
of  misconduct;  and  under  another  provision 
of  the  statute  the  court  may  punish  by  fine 
and  imprisonment  such  misconduct  by  which 
the  rights  or  remedies  of  a  party  may  be  de- 
feated, impaired,  impeded,  etc.,  and  "  if  an 
actual  loss  or  injury  shall  have  been  pro- 
duced," etc.,  a  fine  may  be  imposed  "  suffi- 
cient to  indemnify  a  party,"  etc.,  but  in  all 
other  cases  not  to  exceed  two  hundred  and 
fifty  dollars,  etc.,  and  under  these  provisions 
it  is  held  that  where  there  is  an  adjudication 
of  misconduct  and  that  it  was  calculated  to 
or  did  defeat,  etc.,  the  rights  and  remedies, 
etc.,  it  need  not  be  adjudicated  expressly  that 
actual  loss  or  injury  was  produced  in  order 
to  justify  a  fine  of  the  amount  of  the  lien 
ordered  to  be  satisfied  out  of  the  funds  in 
the  hands  of  the  receiver,  although  to  justify 
such  fine  in  excess  of  two  hundred  and  fifty 
dollars  the  judgment  must  in  fact  be  based 
upon  the  damages  ascertained  by  affidavit  or 
other  proof  to  have  been  sufipered  by  the  mis- 
conduct. And  under  these  provisions  a  con- 
tempt order  imposing  a  fine  and  ordering 
commitment  should  order  the  party  to  stand 
committed  until  he  coinplies  with  the  order 
requiring  payment  of  the  amount  of  the  lion, 
and  not  until  the  fine  is  paid.  Clark  v.  Bin- 
inger,  75  N.  Y.  344. 

Service  of  copy  of  order  sufificient. —  Since 
a  receiver  appointed  by  the  court  is  an 
officer  of  the  court,  it  is  held  that  he  need 
not  be  served  witli  a  writ  of  execution  of  a 
decretal  order,  but  only  witli  a  copy  of  the 
order,  and  if  he  disobej'S  it  he  should  be 
committed.  Macarty  f. '  Gibson,  Mosely  40, 
25  Eng.  Reprint  258. 
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which  he  is  appointed,  in  pursuance  of  the  order  of  the  court  in  that  respect;^ 
he  should  take  possession  of  the  property  and  retain  it  until  otherwise  ordered 
by  the  court and  protect  it  for  the  benefit  of  all  parties  interested/^  and  not 
for  the  benefit  of  third  persons,^®  since  in  this  respect  he  represents  all  the  parties 
in  their  conflicting  interests,  and  must  act  consistently  with  that  duty  and  not 
pursuant  to  the  representations  or  interests  of  any  particular  party.^^    And  in 


At  instance  of  surety  of  removed  receiver. 

—  Where  an  order  directing  a  receiver  who 
had  been  removed  to  pay  over  to  his  successor 
the  amount  found  due  on  his  accounting  was 
not  complied  with,  and  his  surety,  on  demand 
for  the  amount  so  found  due,  obtained  an 
order  authorizing  him  to  pay  the  amount  to 
the  new  receiver,  and  to  take  an  assignment 
of  all  his  rights,  which  amount  the  sureties 
then  paid,  and  took  an  assignment  which 
stated  that  it  was  made  with  the  intention 
of  subrogating  the  surety  to  all  rights  under 
the  order,  it  was  held  that  the  fact  that  the 
surety  was  not  a  party  to  the  proceeding  in 
which  the  order  directing  the  payment  was 
made  did  not  prevent  him  from  proceeding 
against  the  late  receiver  for  contempt  in  dis- 
obeying the  order  to  pay  the  amount  found 
due  from  him.  People  v.  Anthony,  7  N.  Y. 
App.  Div.  ]3'2,  40  N.  Y.  Suppl.  279  la^rmed 
in  151  N.  Y.  620,  43  N.  E.  1133]. 

Death  of  person  to  whom  payment  ordered. 

—  Where  an  order  has  been  made  in  a  cause 
directing  a  receiver  to  pay  the  fund  to  a 
particular  person,  and  that  person  dies,  the 
receiver  is  not  bound  in  the  first  instance  to 
take  out  a  representation  to  the  deceased,  nor 
to  apply  to  have  the  order  revised;  it  is  suffi- 
cient for  him  to  keep  the  money  in  the  cus- 
tody in  which  it  was  originally  placed,  until 
the  state  of  the  proceedings  in  the  court 
enables  him  to  pay  it  over.  White  v.  Baugh, 
3  CI.  &  F.  44. 

Officers  of  court  generally  see  Contempt,  9 
Cyc.  9. 

Removal  see  supra,  III,  L,  2,  b,  (iv). 

53.  Clapp  V.  Clapp,  49  Hun  (N.  Y.)  195, 
1  N.  Y.  Suppl.  919  [affirmed  in  125  N.  Y.  693, 
26  N.  E.  751]. 

54.  Baker  v.  Cooper,  57  Me.  388  (duty  of 
receiver  of  corporation  to  take  possession  of 
real  as  well  as  personal  estate  of  the  corpora- 
tion) ;  Morrill  v.  Noyes,  56  Me.  458,  96  Am. 
Dec.  486.  See  also  Salway  v.  Salway,  2  Russ. 
&  M.  215,  11  Eng.  Ch.  215,  39  Eng.  Reprint 
376,  infra,  IV,  F,  6,  e,  (ii),  (b),  note  49. 

This  is  the  extent  of  his  authority  in  the 
absence  of  other  express  authority  conferred 
by  the  court.     Demain  v.  Cassidy,  55  Miss.  320. 

Continuance  of  duty. —  The  receiver's  duty 
to  hold  and  protect  the  property  continues 
until  it  is  taken  from  his  possession  by  order 
of  court,  even  though  the  order  of  appoint- 
ment shall  have  been  vacated  in  the  mean- 
time. Matter  of  Murray  Hill  Bank,  14  N.  Y. 
App.  Div.  318,  43  N.  Y.  Suppl.  836,  upon  re- 
versal of  order  appointing  temporary  re- 
ceiver. 

Authority  of  order  of  appointment  —  In 

general. —  A  receiver  is  held  to  be  under  no 
obligation  to  take  property  out  of  the  posses- 
sion of  another  who  resists,  without  the  ex- 

[IV,  F,  6,  a] 


press  direction  of  the  court.  Davies  17. 
Davies,  20  Abb.  N.  Cas.  (N.  Y.)  170;  Parker 
V.  Browning,  8  Paige  (N.  Y.)  388,  35  Am. 
Dec.  717;  Cassilear  v.  Simons,  8  Paige 
(N.  Y.)  273.  But  he  may  demand  from  a 
stranger  to  the  record  property  in  his  hands 
and  which  is  included  in  the  order  of  appoint- 
ment, and  if  voluntarily  surrendered  to  the 
receiver  it  is  rightfully  in  his  possession. 
Tapscott  V.  Lyon,  103  Cal.  297,  37  Pac.  225.. 
And  pursuant  to  the  general  rule  above  stated 
( see  supra,  text  and  not  99 )  an  order  of 
appointment  merely  for  the  purpose  of  col- 
lecting the  rents  of  property  from  one  of  the 
parties  pending  the  controversy  between 
them  does  not  authorize  the  receiver  to  take 
possession  of  the  premises.  Washington. 
Market  Co.  v.  Warthen,  2  Mackey  (D.  C.) 
432.  And  an  appointment  merely  to  sell 
property  to  particular  parties,  etc.,  and  hold 
the  balance  subject  to  the  order  of  the  court, 
the  applicants  for  the  order  of  sale  being 
the  parties  in  possession,  does  not  authorize 
the  receiver  to  take  charge  of  the  property 
and  collect  the  rents.  Wardlaw  v.  Herring- 
ton,  125  Ga.  828,  54  S.  E.  699.  But  the  re- 
ceiver of  a  defunct  corporation  which  owes 
debts  and  has  assets  should  be  clothed  with 
the  power  to  reduce  to  possession  and  to  dis- 
tribute to  the  creditors  all  the  assets  of  the 
corporation  of  which  he  is  receiver^  to  be 
found  within  the  jurisdiction  of  the  court 
that  has  appointed  him.  State  v.  New 
Orleans,  106  La.  469,  31  So.  55. 

Sufficient  property  to  satisfy  claim. —  But 
an  order  appointing  one  a  receiver  of  "all 
of  the  copartnership  property  ...  of  every 
description  or  so  much  thereof  as  may  be 
necessary  to  satisfy  the  plaintiff's  judgment," 
makes  it  the  duty  of  the  receiver  to  take  care 
to  reduce  to  his  possession  enough  prop- 
erty to  pay  plaintiff's  claim  as  it  should 
eventually  be  established.  Adams  v.  Elwood, 
104  N.  Y.  App.  Div.  138,  93  N.  Y.  Suppl.  327. 

A  partner  who  is  one  of  the  receivers  of 
the  partnership  holds  the  property  as  receiver 
and  not  as  partner.  Hills  v.  Reeves,  31 
Wkly.  Rep.  209. 

Duration  see  supra.  Ill,  K. 

55.  Corey  v.  Long,  12  Abb.  Pr.  N.  S.. 
(N.  Y.)  427,  43  How.  Pr.  492;  Devendorf  v. 
Dickinson,  21  How.  Pr.  (N.  Y.)  275;  Idd- 
ings  V.  Bruen,  4  Sandf.  Ch.  (N.  Y.)  417; 
Union  Trust  Co.  v.  Illinois  Midland  R.  Co., 
117  U.  S.  434,  6  S.  Ct.  809,  29  L._  ed.  963, 
as  to  character  of  property  as  giving  char- 
acter to  particular  preservation  which  it  re- 
quires. 

56.  Shadewald  v.  White,  74  Minn.  208,  77 
N.  W.  42. 

57.  See  supra,  IV,  E. 

58.  Iowa. —  Home  Sav.,  etc.,  Qq.  v.  Polk 
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this  respect  it  is  as  much  the  receiver's  duty  to  protect  vahd  preferences  and 
priorities  as  it  is  to  make  a  just  distribution  among  the  general  creditors. His 
trust  is  a  personal  one  which  he  cannot  abdicate  by  contract  with  third  persons 
for  the  performance  of  his  official  duties/*'  But  receivers  appointed  to  adminis- 
ter an  insolvent's  estates  are  not  bound  to  accept  property  which  would  burden 
instead  of  benefiting  the  estate,  although  the  court  might  compel  a  different 
course. 

b.  Prudence  and  Good  Faith  —  (i)  In  General.  The  degree  of  care  proper 
to  be  exercised  in  the  preservation  of  funds  arising  from  the  seizure  of  the  property 
of  a  citizen  requires  that  a  receiver  intrusted  with  such  fund  should  be  held  to 
a  rigid  accountability.^^  But  nothing  more  is  required  of  him  than  that  he  act 
in  good  faith  and  exercise  the  discretion  and  prudence  of  ordinarily  careful  men 
in  pursuits  of  a  similar  character. 


County  Dist.  Ct.,  121  Iowa  1,  95  N.  W.  522; 
State  Cent.  Sav.  Bank  v.  Fanning  Bali- 
Bearing  Chain  Co.,  118  Iowa  698,  92  N.  W. 
712. 

Michigan. —  Detroit  First  Nat.  Bank  v. 
E.  T.  Barnum  Wire,  etc.,  Works,  60  Mich. 
487,  27  N.  W.  657,  58  Mich.  124,  315,  24  N.  W. 
543,  25  N.  W.  202,  55  Am.  Rep.  660. 

'New  York. —  People  v.  Security  L.  Ins., 
etc.,  Co.,  79  N.  Y.  267 ;  People  v.  Family  Fund 
Soc,  31  N.  Y.  App.  Div.  166,  52  N.  Y.  Suppl. 
867;  Iddings  v.  Bruen,  4  Sandf.  Ch.  417, 
where  under  the  rule  of  the  text  it  was  held 
to  be  the  duty  of  the  receiver  to  protect  the 
property  to  the  best  of  his  ability  under  the 
practice  corresponding  with  the  ancient  prac- 
tice in  England,  which  authorizes  a  receiver 
to  originate  proceedings  as  opposed  to  the 
practice  which  required  that  necessary  appli- 
cation should  be  made  by  the  parties  to  the 
suit. 

North  Dakota. —  Patterson  v.  Ward,  6 
N.  D.  609,  72  N.  W.  1013. 

Wisconsin. —  Harrigan  v.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909 ;  Speiser  v.  Merchants* 
Exch.  Bank,  110  Wis.  506,  86  N.  W.  243. 

United  States. —  Hitz  v.  Jenks,  185  U.  S. 
155,  22  S.  Ct.  598.  46  L.  ed.  851;  Clarke  v. 
Georgia  Cent.  R.,  etc.,  Co.,  66  Fed.  16;  Meier 
V.  Kansas  Pac.  R.  Co.,  16  Fed.  Cas.  No.  9,395, 
5  Dill.  476,  6  Reporter  642. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  150. 
And  see  supra,  III,  F,  1. 

Promotion  of  plan  of  reorganization. —  In 
Clarke  v.  Georgia  Cent.  R.,  etc.,  Co.,  66  Fed. 
16,  it  was  held  that  a  receiver  of  a  railroad 
corporation  might  prosecute  a  reorganization 
scheme  which  offers  the  prospect  of  securing 
the  largest  measure  of  protection  to  all  per- 
sons concerned  in  or  connected  with  the  prop- 
erty and  assets,  but  could  not  promote  one 
interest  at  the  expense  of  others. 

Independent  agency  for  purchaser.- — In  De 
Jarnatt  i\  Peake,  123  Cal.  607,  56  Pac.  467,  a 
receiver  in  foreclosure  proceedings  assisted  a 
stranger,  as  his  agent,  in  bringing  about  a 
sale  to  such  stranger  of  the  note  and  mort- 
gage involved  for  the  full  face  value  thereof, 
and,  there  being  no  evidence  that  the  receiver 
was,  through  his  official  position,  seeking  any 
advantage  against  the  purchaser  inconsistent 
with  his  duties,  it  was  held  that  in  his  acting 
as  defendants'  agent  he  did  not  violate  his 
duties  as  receiver,  so  as  to  prevent  his  re- 


covering from  defendants  for  services  ren- 
dered. 

59.  American  Trust,  etc.,  Bank  v.  McGetti- 
gan,  152  Ind.  582,  52  N.  E.  793,  71  Am.  St. 
Rep.  345. 

60.  Shadewald  v.  White,  74  Minn.  208,  77 
N.  W.  42. 

Employees  see  infra,  IV,  F,  6,  e,  (iv). 

61.  Dushane  v.  Beall,  161  U.  S.  513,  16 
S.  Ct.  637,  40  L.  ed.  791. 

62.  Tindall  v.  Nisbet,  113  Ga.  1114,  39 
S.  E.  450,  55  L.  R.  A.  225;  Atkins  v.  Judson, 
33  N.  Y.  App.  Div.  42,  643,  53  N.  Y.  Suppl. 
504,  54  N.  Y.  Suppl.  1095,  holding  that  under 
a  code  provision  imposing  the  duty  of  pre- 
serving corporate  property  upon  a  temporary 
receiver  of  a  corporation,  such  receiver  occu- 
pies a  fiduciary  relation  and  is  held  to  the 
utmost  good  faith  in  his  dealings  with  the 
property. 

Liability  on  receiver's  bond  see  infra,  IX. 

63.  Illinois. —  Johnston  v.  Keener,  23  111. 
App.  220. 

NeiD  York. —  Hynes  v.  McDermott,  14  Daly 
104,  3  N.  Y.  St.  582. 

North  Carolina. —  Alston  v.  Massenburg, 
125  N.  C.  582,  34  S.  E.  633. 

Oklahoma. —  McKennon  v.  Pentecost,  8 
Okla.  117,  56  Pac.  958. 

Pennsylvania. — •  McDowell's  Appeal,  4 
Pennyp.  384. 

Texas. —  Groesbeck  Cotton  Oil,  etc.,  Co.  v. 
Oliver,  44  Tex.  Civ.  App.  303,  97  S.  W. 
1092;  Hamm  v.  J.  Stone,  etc..  Live  Stock 
Co.,  13  Tex.  Civ.  App.  414,  35  S.  W.  427. 

Utah.—  V.  S.  V.  Church  of  Jesus  Christ, 
etc.,  6  Utah  9,  21  Pac.  503-524,  renting  out 
sheep  in  time  when  the  particular  industry 
was  in  a  depressed  condition,  for  less  than  the 
value  of  such  rentals  in  other  years  upheld. 

Virginia. —  Reynolds  v.  Pettyjohn,  79  Va. 
327. 

Wisconsin. —  Harrigan  v.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  190 
et  scg. 

Same  prudence  as  in  his  own  affairs. — A 

receiver  is  bound  to  the  exercise  of  prudence 
and  good  faith  in  all  his  dealings  with  the 
trust  estate,  and  to  bring  to  the  discharge 
of  his  official  duties  the  same  measure  of 
skill  and  prudence,  and  the  same  personal 
supervision  that  he  would  give  if  the  estate 
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(ii)  Personal  Interest  and  Advantage  —  (a)  In  General.  One  who 
accepts  an  appointment  as  receiver  should  not  be  permitted  to  say  that  he  has 
any  interest  other  than  his  official  or  representative  interest  as  receiver,  to  conffict 
with  his  duties  in  respect  to  the  interests  he  was  appointed  to  represent.^*  He 
will  not  be  permitted  to  derive  personal  profit  out  of  his  office  other  than  the 
compensation  which  the  court  may  allow  him  under  the  law;  he  occupies  a 
fiduciary  relation  to  the  property  involved  even  though  he  is  not  invested  with 
the  title/^  and  his  dealings  with  it  must  be  considered  as  in  that  character;  he 
cannot  deal  with  it  for  himself  while  he  is  receiver  and  if  he  does  the  benefit  must 
inure  to  the  trust  estate.®^ 


was  his  own.  HefFron  r.  Milligan,  40  111. 
App.  291 ;  State  Cent.  Sav.  Bank  v.  Fanning 
BallrBearing  Chain  Co.,  118  Iowa  698,  92 
N.  W.  712;  Schwartz  v.  Keystone  Oil  Co., 
153  Pa.  St.  283,  25  Atl.  1018;  Plisson  f.  Dun- 
can, 36  Can.  Sup.  Ct.  647,  holding  that  the 
fact  that  the  receiver  is  the  sheriff  of  the 
district  does  not  absolve  him  from  this  obli- 
gation, although  the  partners  consented  to  his 
appointment  knowing  that  he  would  not  be 
able  to  manage  the  business  in  person. 

64.  Bolles  V.  Duff,  54  Barb.  (N.  Y.)  215, 
holding  that,  by  accepting  the  office  or  posi- 
tion of  receiver,  he  must  be  deemed  to  have 
assumed  the  duties  and  responsibilities  of  a 
receiver,  unqualified  or  unmodified  by  the 
fact  or  circumstance  that  he  had  been  de- 
clared to  be  a  mortgagee  in  possession,  or 
by  the  fact  or  circumstance  that  he  claimed 
the  decree  to  be  erroneous,  and  that  he  was, 
and  finally  might  be  held  to  be,  the  absolute 
owner. 

Individual  claim  of  receiver  —  In  general. — 
A  receiver  who  has  been  directed  to  pay 
funds  to  a  particular  person  cannot  set  up 
a  personal  claim  against  such  person  and 
retain  the  funds  in  satisfaction  thereof. 
Johnson  v.  Gunter,  6  Bush  (Ky.)  534;  Wood 
V.  Wilcox,  14  Ky.  L.  Rep.  574. 

Mortgage. —  The  same  objection  exists 
against  allowing  a  receiver  to  take  a  mort- 
gage upon  the  property  to  secure  his  private 
debt.  Thompson  v.  Holladay,  15  Oreg.  34, 
14  Pac.  725. 

Application  of  collections  to  individual 
claim. —  Where  the  receiver  is  a  creditor  of 
the  estate  of  which  he  is  appointed  his  claim 
stands  on  no  better  footing  than  those  of 
other  creditors  and  he  cannot  pay  himself 
first  out  of  the  assets.  State  Cent.  Sav.  Bank 
V.  Fanning  Ball-Bearing  Chain  Co.,  118  Iowa 
698,  92  N.  W.  712;  Tn  re  Sheets  Lumber  Co., 
52  La.  Ann.  1337,  27  So.  809.  A  receiver  be- 
ing appointed  to  collect  certain  debts,  an 
owner  of  an  interest  in  the  fund  to  be  col- 
lected gave  to  one  of  the  debtors  an  order  on 
the  receiver  for  an  amount  on  account  of 
such  owner's  interest  in  the  fund,  and  the 
receiver  credited  that  sum  on  a  bond  due 
him  individually  from  such  debtor,  instead 
of  crediting  it  on  the  debt  which  he  was  to 
collect  as  receiver,  and  it  was  held  that  the 
receiver's  duty  was  to  apply  the  order  as  a 
credit  first  on  the  debt  which  he  was  offi- 
cially bound  to  collect  in  preference  to  that 
due  him  individually,  and  he  should  be  held 
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accountable  for  that  sum  and  interest 
thereon,  as  though  it  were  actually  collected. 
Reynolds  v.  Pettyjohn,  79  Va.  327. 

65.  Arkansas. —  Cook  v.  Martin,  75  Ark. 
40,  87  S.  W.  625,  1024. 

Minnesota. —  Shadewald  v.  White,  74  Minn. 
208,  77  N.  W.  42. 

Missouri. —  Adair  County  v.  Ownby,  75  Mo. 
282. 

Neio  Mexico. —  Terry  v.  Martin,  7  N.  M. 
54,  32  Pac.  157. 

Pennsylvania. —  Schwartz  v.  Keystone  Oil 
Co.,  153  Pa.  St.  283,  25  Atl.  1018. 

Texas. —  Hammond  v.  Atlee,  15  Tex.  Civ. 
App.  267,  39  S.  W.  600. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  190. 

Interest  on  funds  see  infra,  IV,  F,  6,  e, 
(n),  (c). 

Loan  to  self  or  firm  see  infra,  IV,  F,  6,  e, 
(II),  (A),  note  35. 

66.  Donahue  v.  Quackenbush,  75  Minn.  43, 
77  N.  W.  430. 

67.  Donahue  v.  Quackenbush,  75  Minn.  43, 
77  N.  W.  430. 

Use  of  trust  funds. —  People  v.  Merchants' 
Bank,  35  Hun  (N.  Y.)  97,  holding  that  where 
a  receiver  uses  trust  funds  for  the  purchase 
of  property  the  profit  inures  to  the  benefit 
of  those  whom  the  receiver  represents.  But 
see  Whitesides  v.  Lafferty,  3  Humphr.  (Tenn.) 
150,  where,  upon  the  dissolution  of  a  part- 
nership and  the  appointment  of  one  of  the 
parties  as  receiver,  it  was  held,  on  a  supple- 
mental bill  by  the  other  party  against  the 
receiver  for  an  accounting,  that  there  was 
no  such  relation  between  a  receiver  and  a 
party  to  a  suit  as  makes  him  liable  for 
profits  made  by  any  use  of  the  money  during 
the  continuance  of  his  receivership. 

Use  of  property. — A  receiver  will  not  be 
permitted  to  derive  a  personal  advantage 
from  the  use  of  property  committed  to  his 
care  and  which  is  capable  of  being  product- 
ive of  profit  to  those  interested  in  it,  and, 
whether  or  not  he  has  been  expressly  required 
to  hire  it  out,  if  he  uses  it  in  and  about  his 
own  business  he  will  be  charged  with  the 
reasonable  value  of  its  hire.  Battaile  i'. 
Fisher,  36  Miss.  321,  use  of  slaves  intrusted 
to  a  receiver  for  an  indefinite  period,  the 
order,  however,  being  construed  to  require 
the  receiver  to  hire  them  out. 

Tenancy  of  receiver. —  But,  upon  consent 
of  the  parties  in  a  cause  claiming  substan- 
tial interests  in  the  lands  in  litigation,  the 
receiver  over  those  lands  was  permitted  to 
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(b)  Acquiring  Trust  Property.  So  a  receiver  will  not,  in  ordinary  cases,  be 
permitted  to  purchase  as  an  individual  what  he  sells  as  a  receiver/^  or  to  pur- 
chase as  receiver  what  he  sells  as  an  individual,  however  free  from  fraud  the 
transaction  may  be.^^  And,  as  in  the  case  of  others  who  occupy  fiduciary  relations 
respecting  property,  a  receiver  is  utterly  disabled  from  acquiring  for  his  own 
benefit,  pending  the  receivership,  the  property  committed  to  his  custody  for 
management,  and  this  rule  is  entirely  independent  of  any  question  of  fraud, 
and  apphes  to  a  purchase  by  a  receiver  at  a  judicial  sale  based  upon  a  title  para- 
mount to  that  of  the  receiver  and  to  the  interest  of  the  cestuis  que  trustentJ^ 

(ill)  Dealing  With  Parties  in  Interest.  Parties  comiocted  with  and 
owing  duties  to  a  corporation,  by  reason  of  their  official  relations  therewith, 
should  not  be  permitted  to  deal  with  the  receiver  of  the  company,  directly  or 
indirectly,  in  respect  to  articles  or  subjects  they  might  have  to  sell  or  contract 
about. 


become  a  tenant  of  part  of  them,  the  adop- 
tion of  such  a  course  appearing  to  be  for  the 
benefit  of  the  estate.  Stannus  v.  French,  13 
Ir.  Eq.  161. 

68.  See  infra,  TV,  H,  6,  b,  (ii). 

69.  Patterson  v.  Ward,  6  N.  D.  609,  72 
K  W.  1013. 

But  where  the  contracts  of  the  receiver 
are  clearly  for  the  best  interests  of  the  trust, 
and  where  they  were  entered  into  with  the 
full  knowledge  and  consent  of  the  parties, 
and  where  the  trust  estate  has  received  the 
full  benefit  of  such  contracts,  the  parties  can- 
not be  heard  to  say  that  compensation  shall 
not  be  made  therefor.  Patterson  v.  Ward,  6 
N.  D.  609,  72  N.  W.  1013,  holding  that  where 
a  receiver  of  real  estate,  who  was  directed  to 
farm  it  pending  foreclosure  proceedings,  pur- 
chased seed  grain  from  himself,  and  threshed 
grain  with  his  own  outfit,  and  the  parties 
consented  beforehand  to  such  transaction, 
and  the  trust  received  the  full  benefit  thereof, 
the  parties  cannot  afterward  be  heard  to 
object  to  his  reasonable  charges  therefor. 

70.  Gilbert  v.  Hewetson,  79  Minn.  326,  82 
N.  W.  655,  79  Am.  St.  Rep.  486 ;  Donahue  v. 
Quackenbush,  75  Minn.  43,  77  N.  W.  430 
(purchase  at  execution  sale  is  for  benefit  of 
the  estate)  ;  Shadewald  v.  White,  74  Minn. 
208,  77  N.  W.  42  (holding  that  a  purchase 
by  the  receiver  in  his  own  name  of  a  certifi- 
cate of  sale  on  foreclosure  of  the  property 
which  was  the  subject  of  the  receivership 
will,  at  the  election  of  the  parties  interested 
in  the  property,  be  deemed  a  redemption  for 
their  benefit,  and  the  title  thus  acquired  will 
be  held  by  him  in  trust  for  them,  subject  to 
his  right  to  be  reimbursed  for  any  advances)  ; 
Jewett  V.  Miller,  10  N.  Y.  402,  65  Am.  Dec. 
751   (purchase  at  mortgage  foreclosure). 

He  cannot,  on  his  own  account,  buy  up 
debts  payable  out  of  funds  held  by  him  in 
his  fiduciary  capacity,  but  whatever  advan- 
tage is  thus  derived  by  him  hj  purchases  at 
an  under  value  is  the  common  benefit  of  the 
estate.  Roller  i\  Paul,  106  Va.  214,  55  S.  E. 
558.  See  also  Titherington  v.  Hodge,  5  Ky. 
L.  Rep.  211,  infra,  IV,  H,  6,  b,  (ii),  note  87. 

Purchasing  for  wife. —  In  Cook  v.  Martin, 
75  Ark.  40,  87  S.  W.  625,  1024,  a  receiver 
in  a  creditors'  suit  purchased  for  his  wife  a 


part  of  the  property  from  one  who  claimed 
under  an  execution  sale  and  it  was  held  that 
the  wife  was  not  entitled  to  hold  the  prop- 
erty. 

A  clerk  of  the  receiver  cannot  be  permitted 
by  him  to  deal  in  property  belonging  to  the 
receivership,  in  his  own  interest,  and  detri- 
mental to  the  trust;  nor  can  he  ratify  or 
sanction  such  act  on  the  part  of  his  clerk, 
except  perhaps  by  express  authority  and 
approval  of  the  court  appointing  him,  upon 
a  showing  to  such  court  of  all  the  facts. 
Gilbert  v.  Hewetson,  79  Minn.  326,  82  N.  W. 
655,  79  Am.  St.  Rep.  486. 

Purchase  of  property  from  parties. — A  re- 
ceiver in  a  partition  suit  to  collect  rents 
pendente  lite  occupies  a  position  which  pro- 
hibits him  from  buying  the  property  for  him- 
self from  the  parties  who  do  not  know  that 
he  is  the  purchaser.  Jahn  v.  Gleason,  89  Hun 
(N.  Y.)  254,  34  N.  Y.  Suppl.  1141,  1147 
[affirming  11  Misc.  483,  33  N.  Y.  Suppl. 
447],  where  the  sale  was  set  aside. 

Interest  in  a  different  right. —  In  King  v. 
O'Brien,  15  L.  T.  Rep.  N.  S.  23,  it  was  held 
that  a  receiver  over  the  estate  of  a  rever- 
sioner is  not  incapacitated  from  purchasing 
the  interest  in  a  lease  of  the  same  lands 
which  the  reversioner  has  in  another  right. 

71.  Gilbert  v.  Hewetson,  79  Minn.  326,  82 
N.  W.  655,  79  Am.  St.  Rep.  486;  Jewett  r. 
Miller,  10  K  Y.  402,  65  Am.  Dec.  751,  in 
which  cases  it  is  held  that  it  is  to  avoid  the 
necessity  of  any  such  inquiry  that  the  rule 
takes  so  general  a  form,  and  that  the  rule 
stands  on  the  moral  obligation  to  refrain 
from  placing  one's  self  in  positions  which 
ordinarily  excite  conflicts  between  self-in- 
terest and  integrity. 

Remedy. —  The  cestui  que  trust  has  the 
right  to  demand  a  resale  of  the  property,  or 
to  adopt  the  purchase  as  made  for  his 
benefit,  subject  to  the  lien  for  advances. 
Jewett  V.  Miller,  10  N.  Y.  402,  65  Am.  Dec. 
751.  See  also  Harrigan  v.  Gilchrist,  121 
Wis.  127,  363,  99  N.  W.  909. 

72.  Jewett  v.  Miller,  10  N.  Y.  402,  65  Am. 
Dec.  751,  for  a  further  ruling  in  which  see 
infra,  IV,  H,  12,  c,  (ii),  (a),  note  12. 

73.  Clarke  v.  Georgia  Cent.  R.,  etc.,  Co., 
66  Fed.  16. 

[IV,  F,  6,  b,  (III)] 


256    [34  Cyc] 


BEGEIYERS 


e.  Waiver  or  Surrender  of  Rights  and  Claims  J*  A  receiver  as  an  officer  of 
the  court  is  clothed  with  no  power  to  waive  the  equitable  rights  of  judgment 
creditors  he  was  appointed  to  protect. '^^  And  while,  upon  an  application  made 
directly  by  the  party  affected,  it  might  be  proper  for  the  court  appointing  a 
receiver  to  require  him  to  disclaim  or  surrender  hens  improperly  asserted  by  him 
under  a  general  power  given  him  by  the  court/^  yet  this  right  should  not  be 
exercised  in  a  case  in  which  the  usual  and  ordinary  methods  of  proceduie  are 
better  suited  to  determining  and  protecting  the  rights  of  all  the  persons  interested." 

d.  Collection  of  Assets  —  (i)  In  General.  A  receiver's  authority  being 
limited  by  the  order  appointing  him/^  the  authority  to  collect  funds  has  been 
denied  under  an  order  directing  other  and  particular  acts/*^  but  the  intention 
in  the  particular  case,  considering  the  object  and  purposes  of  the  suit,  may  con- 
trol the  construction  of  the  order,  and  a  receivership  to  collect  debts  due  and  to 
become  due  has  been  held  to  extend  to  debts  not  due  and  the  receiver  may  collect 
money  before  it  becomes  payable.  Payment  to  a  receiver  appointed  to  get  in 
debts  is  a  proper  discharge  of  the  debt.^^  The  right  of  a  receiver  of  a  corporation 
in  liquidation  proceedings  to  bid  off  property  at  a  sale  under  a  deed  of  trust 


Employment  of  parties  see  infra,  IV,  F,  6, 
e,  (IV),  (b),  note  34. 

74.  Compromise  and  settlement  see  infra, 
IV,  F,  6,  d,  (IV). 

75.  Keiley  v.  Dusenbury.  42  N.  Y.  Super. 
Ct.  238  [affirmed  in  77  N.  Y.  597]. 

76.  Andrews,  etc.,  Iron  Co.  v.  Smead 
Foundry  Co.,  1  Ohio  S.  &  C.  PI.  Dec.  117,  7 
Ohio  N-  P.  237. 

77.  Andrews,  etc.,  Iron  Co.  v.  Smead 
Foundry  Co.,  1  Ohio  S.  &  C.  PI.  Dec.  117,  7 
Ohio  N.  P.  237. 

78.  Actions  by  receiver  see  infra,  VI,  A,  B. 
Appointment  to  collect  debts  pending  suit 

see  supra,  II,  B^,  10,  a,  note  63. 

Attornment  see  supra,  IV,  D,  5,  i. 

Avoiding  transactions  of  parties  see  infra, 
VI,  B,  1,  c. 

Liabilities  of  stock-holders  and  directors 
see  infra,  VI,  B,  2,  3. 

79.  See  supra,  IV,  F,  1. 

80.  Leathers  v.  Kelling,  12  Ky.  L.  Eep.  92. 
The  court  may  in  its  discretion  order  its 

receiver  to  collect  bonds  for  the  price  of  prop- 
erty which  he  had  previously  sold  under  the 
direction  of  the  court.  Bowser  v.  Patrick,  65 
S.  W.  824,  23  Ky.  L.  Rep.  1578. 

Payment  into  court  to  save  poundage  or 
to  receiver. —  Under  the  English  chancery 
practice,  where  a  receiver  was  appointed  to 
get  in  the  outstanding  estate  of  a  testator, 
the  court  gave  leave  to  a  party  who  was 
willing  to  pay  a  sum  due  the  estate  into 
court  to  do  so  in  order  to  save  poundage 
which  would  have  been  incurred  had  the 
amount  passed  into  the  hands  of  the  receiver. 
High  V.  Grattan,  1  Beav.  201,  8  L.  J.  Ch. 
249.  But  in  Ex  p.  Clayton,  1  Buss.  476,  an 
order  was  made  that  the  receiver  of  the  rents 
and  profits  of  a  lunatic's  estate  should  re- 
ceive balances  due  from  purchasers  for  the 
purchase-money  of  timber  belonging  to  the 
lunatic's  estate,  and  that  he  should  pay  the 
money  into  court  when  received,  it  appearing 
that  the  only  doubt  was  whether  there  was 
any  objection  to  making  such  order  on  the 
ground  that  the  receiver's  poundage  would 
be  increased  by  such  proceeding  and  that  the 

[IV,  F,  6,  e] 


order  should  not  be  made  that  the  purchasers 
should  pay  the  money  into  court. 

Power  necessarily  incident  to  those  ex- 
pressly conferred  see  Weems  v..  Lathrop,  42 
Tex.  207,  intimating  that  an  order  appointing 
a  receiver,  which  recited  that  he  should  take 
possession  of  certain  negroes,  "  and  hire  out 
the  same  from  year  to  year  until  the  termi- 
nation of  the  suit,"  empowered  the  receiver 
to  receive  payment  on  notes  taken  by  and 
payable  to  himself  for  the  hire  of  the  negroes, 
remaining  in  his  hands  at  maturity.  See 
also  infra,  VI,  B,  5. 

Sale  for  cash  see  infra,  IV,  H,  6,  c,  (vi)  ; 
IV,  H,  10. 

81.  Olcott  V.  Heermans,  3  Hun  (N.  Y.) 
431. 

Proving  claim  against  estate  of  legatee  in 
bankruptcy. —  Under  a  bill  by  a  legatee  for 
administration,  a  receiver  was  appointed  and 
having,  without  leave  of  court,  proved  against 
the  estate  of  a  bankrupt  legatee  who  was 
debtor  to  the  estate  represented  by  the  re- 
ceiver, it  was  held  that  the  receiver  must  be 
treated  for  this  purpose  as  having  authority, 
and  that  the  effect  of  the  proof  was  to  dis- 
charge the  debt  and  entitle  the  bankrupt 
whose  bankruptcy  has  been  annulled  to  his 
legacy.  Armstrong  v.  Armstrong,  L.  R.  12 
Eq.  614,  25  L.  T.  Rep.  N.  S.  199,  19  Wkly 
Rep.  971. 

82.  Olcott  V.  Heermans,  3  Hun  (N.  Y.) 
431,  where  the  receiver  was  appointed  to 
sue  for  and  collect  such  debts  as  were  or 
might  become  due  and  to  pay  the  proceeds 
to  a  third  person,  and  it  was  held  that  the 
words  "  debts  due  and  to  become  due,"  in 
the  order  of  appointment,  were  not  intended 
to  limit  the  power  of  the  receiver  but  as  de- 
scriptive of  the  property  conveyed. 

Authority  to  execute  formal  satisfaction 
and  discharge  of  mortgages  in  the  receiver's 
hands,  upon  payment,  is  broad  enough  to  in- 
clude authority  to  receive  payment  of  the 
amount  secured  and  to  satisfy  the  mortgage, 
although  the  debt  is  not  payable  at  the  time. 
Heermans  v.  Clarkson,  64  N.  Y.  171. 

83.  McGuin  v.  Fretts,  13  Ont.  699. 
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given  to  secure  debts  owing  to  the  company  belongs  to  the  power  of  the  receiver 
to  collect  the  debts  of  the  company.^*    Reasonable  chligence  in  endeavoring  to 
collect  accounts  which  come  into  the  receiver's  hands  is  all  that  is  required. 
Particular  powers  in  this  regard  are  sometimes  derived  from  the  statute  under 
which  the  receiver  acts.^° 

(ii)  Payment  by  Check  or  Note.  A  receiver  appointed  to  sue  for  and 
collect  debts  due  and  to  become  due  may  accept  a  check  or  note  in  payment  of 
a  debt  due  the  estate,  although  when  he  comes  to  account  he  must  have  the  money 
on  hand  to  pay  over.^"^ 

(ill)  Taking  Security.  If  the  general  power  with  which  a  receiver  was 
invested  would  not  authorize  him  in  an}^  instance  to  take  security  for  the  fund 
which  it  was  his  duty  to  collect,  it  will  be  presumed,  where  he  has  obtained  security 
while  it  was  in  the  hands  of  a  bankrupt,  that  he  has  acted  in  so  doing  by  the 
particular  direction  of  the  court  from  which  his  authority  is  derived,  especially 
when  the  objection  comes  from  one  who  has  no  interest  in  the  fund.^^ 

(iv)  Compromise  and  Settlement.  A  receiver  may  compromise  claims 
and  suits  with  the  approval  of  the  court. '-^^    To  authorize  the  release  of  claims 


84.  Jacobs  i\  Turpiii,  83  111.  424,  where 
it  is  held  that  such  a  course  would  be  neces- 
sary and  proper  in  order  to  make  the  most 
of  the  property  held  in  security  and  prevent 
its  sacrifice,  and  that  such  receiver  can  do 
anything  in  this  respect  that  the  company 
could  have  done  to  make  the  most  out  of  its 
assets. 

85.  McDowell's  Appeal,  4  Pennyp.  (Pa.) 
384. 

86.  Smith  v.  Trenton  Delaware  Falls  Co., 
4  N.  J.  Eq.  505.  See  also  infra,  VI,  A,  2. 

87.  Olcott  V.  Heermans,  3  Hun  (N.  Y.) 
431,  holding  that  if  the  receiver  is  directed 
to  collect  and  pay  proceeds  to  a  party  such 
party  may  receive  notes  or  acknowledge  pay- 
ment without  having  received  anything;  that 
the  question  of  the  necessity  of  the  receiver's 
having  the  money  when  the  time  comes  for 
settlement  is  one  that  should  be  raised  upon 
the  settlement  of  the  receiver's  accounts. 

88.  Beardsley  v.  Warner,  6  Wend.  (N.  Y.) 
610. 

89.  Beardsley  v.  Warner,  6  Wend.  (N.  Y.) 
610. 

90.  Jackson  v.  Horton,  126  111.  566,  21 
N.  E.  490;  Alexander  v.  Maryland  Trust  Co., 
106  Md.  170,  66  Atl.  836;  State  r.  Rushville 
Bank,  57  Nebr.  608,  78  N.  W.  281  (compro- 
mise and  settlement  of  suit  brought  by  re- 
ceiver of  insolvent  corporation)  ;  In  re  Cro- 
ton  Ins.  Co.,  3  Barb.  Ch.  (N.  Y.)  642  (hold- 
ing that  the  receiver  of  an  insurance  com- 
pany is  to  be  allowed  to  compromise  dis- 
puted and  doubtful  claims  against  the  com- 
pany, and  he  is  also  at  liberty  to  submit 
such  claims  to  arbitration,  as  provided  by 
the  statute;  and  that  the  court  will  give 
him  a  general  power  in  any  case  where  he 
may  deem  it  expedient  and  for  the  interest 
of  the  creditors  and  stock-holders  of  the 
company  to  do  so,  to  compromise  with  debt- 
ors of  the  corporation  who  are  unable  to  pay 
in  full).  See  also  Henderson  v.  Myers,  33 
Log.  Int.  (Pa.)  360. 

Subsequent  approval.— Tn  IT.  S.  v.  Clmrch 
of  Josus  Christ,  etc.,  6  Utah  9.  43,  21  Pac. 
503,  524,  the  receiver  of  a  dissolved  corpora- 
[17] 


tion  compromised  all  claims  for  an  amount 
probably  mucli  less  than  the  value  of  prop- 
erty involved,  acting  upon  the  advice  of  coun- 
sel, the  property  being  in  such  condition  that 
it  would  have  entailed  a  vast  expense  to  re- 
claim it,  consisting  of  a  large  quantity  of 
personalty  —  to  wit,  horses,  cattle,  sheep,  etc., 
which  was  scattered  about  among  various 
local  organizations,  and  which  the  receiver 
had  made  numerous  attempts  to  recover  in 
specie,  but  the  greater  part  of  which  he  found 
it  impossible  to  identify,  and  the  persons 
guilty  of  converting  it  were  in  most  cases 
financially  irresponsible,  and  while  he  made 
no  special  report  of  such  action  there  was  no 
attempt  to  conceal  his  action  and  it  was  a 
matter,  of  common  knowledge,  and  it  was 
held  that  his  action  was  proper. 

A  settlement  upon  condition  that  the 
court's  axjproval  be  obtained  by  the  receiver 
will  not  give  him.  any  right  to  enforce  it  until 
he  has  obtained  such  approval.  Iglehart  v. 
Bierce,  36  111.  133. 

Advice  of  counsel.— Where  a  receiver  of  a 
dissolved  corporation  acts  upon  the  advice  of 
his  attorneys  in  applying  for  leave  to  com- 
promise suits,  the  court  acting  upon  such 
application  in  reliance  upon  such  attorneys, 
he  will  be  held  blameless  without  regard  to 
the  good  or  bad  faith  of  the  attorneys.    U.  S. 

Church  of  Jesus  Christ,  etc.,  6  Utah  9,  43, 
21  Pac.  503,  524. 

Void  contract. —  The  court  \vill  not  direct 
a  receiver  of  an  insolvent  corporation  to 
compromise  a  claim  set  up  against  the  cor- 
poration under  a  contract  winch  has  been 
held  to  be  void.  Suvdam  v.  New  Brunswick 
Bank,  3  N.  J.  Eq.  276. 

Relea.'5ing  directors  from  personal  liability. 
— 'An  action  to  annul  only  that  part  of  an 
order  approving  an  agreement  releasing  di- 
rectors from  personal  liability,  on  the  ground 
that  the  receiver  had  been  induced  to  procure 
it  by  fraud  on  the  part  of  the  directors,  can- 
not'be  maintained  where  the  order  contained 
other  m-ovisions  imposing  obligations  on  the 
directors  beneficial  to  the  stock-holders  and 
the  compromise  embodied  therein  was  entire. 
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due  the  estate,  which  are  neither  bad  nor  doubtful,  for  less  than  the  amount 
thereof,  except  on  new  and  sufficient  consideration,  would  be  an  abuse  of  dis- 
cretion.^^ But  a  receiver,  acting  under  an  order  of  the  court,  may  compromise 
a  suit  where  the  recovery  or  collection  of  a  judgment  is  doubtful, compound 
bad  or  doubtful  debts,  and  upon  a  new  and  sufficient  consideration  release 
debts  which  are  neither  bad  nor  doubtful,®^  and  the  court  may  permit  the  accept- 
ance of  an  offer  of  compromise  and  settlement  on  the  part  of  several  debtors 
jointly,  although  some  of  the  debts  are  neither  bad  nor  doubtful,  where  the  amount 
will  cover  the  good  debts  in  full  and  leave  something  to  be  applied  on  the  bad 
or  doubtful  ones.^^ 

e.  Contracts,  Investments,  and  Expenditures —  (i)  Assumption  and  Per- 
formance OF  Obligations —  (a)  Effect  of  Contracts  on  Receiver,  A  receiver 
who  is  a  bare  custodian  of  property  for  safekeeping  does  not  represent  the  parties 
having  the  legal  title,  and  does  not  stand  as  their  personal  representative  respon- 
sible for  the  fulfilment  of  their  personal  contracts.  He  stands  as  the  representa- 
tive of  the  court  holding  funds  in  the  hands  of  the  court,  and  can  be  subjected 
to  no  action  or  proceeding  except  in  reference  to  the  fiduciary  relation  which  it 
occupies,''^  although  a  valid  subsisting  contract  at  the  time  of  the  appointment 
of  a  receiver,  which  fixes  the  obligations  and  determines  the  rights  of  the  respect- 
tive  parties,  cannot  be  impaired  by  any  act  on  the  part  of  the  receiver.®^  But 


Craig  V.  James,  89  N.  Y.  App.  Div.  541,  85 
N.  Y.  Suppl.  583  {affirmed  in  181  N.  Y.  538, 
73  N.  E.  1121J. 

Vested  rights  of  stock-holders. —  In  Chand- 
ler V.  Brown,  77  111.  333,  it  is  held  that  each 
stock-holder  has  a  vested  right  in  the  con- 
tract for  subscription  of  every  other  stock- 
holder, and  therefore  a  court  of  equity  can- 
not confer  upon  the  receiver, "in  a  creditors' 
suit  to  wind  up  the  affairs  of  an  insolvent 
corporation,  discretionary  powers  to  com- 
promise with  stock-holders  with  regard  to 
the  payment  of  subscriptions,  especially  where 
the  stock-holders  are  not  parties  to  the  suit. 

Against  wish  of  parties  interested. —  In  an 
action  by  a  receiver  of  an  insolvent  bank 
against  the  managers  and  officers  to  compel 
them  to  make  good  to  depositors  losses  sus- 
tained in  consequence  of  their  misconduct, 
the  court  will  not  advise  acceptance  of  an 
offer  of  compromise  made  by  some  of  de- 
fendants, where  the  receiver  submits  the 
question  to  the  court  without  recommenda- 
tion, and  a  large  portion  of  the  depositors 
who  have  expressed  a  preference  are  opposed 
to  its  acceptance.  Williams  v.  Halliard, 
(N.  J.  Ch.  1888)  14  Atl.  880. 

Under  statutory  provisions  enlarging  the 
powers  of  receivers,  as  in  the  case  of  re- 
ceivers of  corporations  to  administer  the  as- 
sets as  trustees  of  insolvent  debtors,  such  re- 
ceivers may  exercise  the  power  of  such  a 
trustee  to  make  settlements.  Goodrich  v. 
Sanderson,  35  N.  Y.  App.  Div.  546,  55  N.  Y. 
Suppl.  881,  holding  that  under  a  statute 
giving  to  receivers  of  corporations  the  powers 
of  trustees  of  insolvent  debtors,  they  may 
make  an  accord  and  satisfaction,  the  trus- 
tees of  insolvent  debtors  having  that  power 
under  statute. 

91.  Morrison  v.  Lincoln  Sav.  Bank,  etc., 
Co.,  2  Nebr.  (XJnofF.)  762,  89  N.  W.  996. 

92.  Morrison  v.  Lincoln  Sav.  Bank,  etc., 
Co.,  2  Nebr.  (Unoff)  762,  89  N.  W.  996. 
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93.  Morrison  v.  Lincoln  Sav.  Bank,  etc., 
Co.,  2  Nebr.  (Unoff.)  762,  89  N.  W.  996. 

94.  Morrison  v.  Lincoln  Sav.  Bank,  etc., 
Co.,  2  Nebr.  (Unoff.)  762,  89  N.  W.  996. 

95.  Morrison  v.  Lincoln  Sav.  Bank,  etc., 
Co.,  2  Nebr.  (Unoff.)  762,  89  N.  W.  996, 
holding  that  by  such  an  offer  of  compromise 
a  new  consideration  moved  from  each  of  the 
debtors  joining  therein,  and  upon  its  accept- 
ance each  became  liable,  to  the  extent  of  the 
offer,  for  the  debts  of  all  the  others,  and 
that  therefore  no  one  of  the  debts  could  be 
said  to  have  been  released  for  less  than  the 
amount  actually  due  thereon  and  without  a 
new  consideration. 

Secret  conditions. —  Where  upon  an  action 
by  a  receiver  of  an  insolvent  corporation 
against  its  managers  an  offer  of  the  mana- 
gers to  pay  a  certain  amount  in  settlement 
and  release  of  the  claim  against  them  is 
ratified  by  the  court,  they  cannot  afterward 
claim  the  benefit  of  any  secret  promise  by 
the  receiver,  and  not  made  a  part  of  the 
offer  submitted  to  and  sanctioned  by  the 
court,  nor  will  such  promise  be  ratified 
afterward  by  the  court  where  it  does  not 
appear  that  had  it  been  disclosed  originally 
the  offer,  with  the  promise  annexed,  would 
have  been  accepted  by  the  court.  Una  v. 
Newark  Sav.  Inst.,  (N.  J.  Ch,  1900)  46  AtL 
660. 

Form  of  order  authorizing  compromise  see 

Morrison  v.  Lincoln  Sav.  Bank,  etc.,  Co.,  2 
Nebr.  (Unoff.)  762,  89  N.  W.  996. 

96.  Shrady  v.  Van  Kirk,  51  N.  Y.  App. 
Div.  504,  64  N.  Y.  Suppl.  731,  where  it  was 
held  erroT  to  grant  leave  to  sue  a  receiver. 

Enforcement  of  rights  against  receiver  see 
infra,  VL  1. 

97.  Wolf  V.  State  Nat.  Bank.  178  111.  85, 
52  N.  E.  896  {reversing  77  111.  App.  325] 
(holding  that  a  receiver  of  a  bank  appointed 
after  it  has  sold  bonds,  with  a  provision  that, 
if  the  buyer  desire  to  resell  to  the  seller  at  a 
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the  general  rule  is  well  established  that  a  receiver  is  not  bound  by  the  covenants, 
leases/^  and  executory  contracts  of  those  over  whose  property  he  is  appointed 
and,  subject  to  the  control  of  the  court,  he  may  abandon  or  repudiate  them,  if 
in  his  opinion  it  would  not  be  profitable  or  desirable  to  adopt  and  perform  them,^^ 
nor  will  specific  performance  be  required  where  that  would  be  equivalent  to 
diverting  funds  going  to  lien-holders.^    In  the  exercise  of  the  general  jurisdiction 


certain  time,  it  will  buy  them  back  at  the 
price  paid,  and  interest,  can  do  nothing  to 
impair  the  obligation  of  the  contract,  al- 
though appointed  before  the  time  provided 
for  the  resale)  ;  In  re  Marriage,  [1896]  2 
Ch.  663,  60  J.  P.  805,  65  L.  J.  Ch.  839,  75 
L.  T.  Rep.  N.  S.  169,  45  Wkly.  Rep.  42  (as 
to  receivers  to  receive  income  of  company 
with  no  direction  to  occupy  property).  See 
also  Murray  v.  Cantor,  18  Misc.  (N.  Y.) 
389,  41  N.  Y.  Suppl.  652,  26  N.  Y.  Civ.  Proc. 
81,  where  a  receiver  of  a  corporation  was 
appointed  to  collect  and  receive  the  debts, 
etc.,  and  preserve  the  same,  and  it  was  held 
that,  not  being  empowered  by  statute  or 
order  to  discharge  employees,  he  could  not 
give  such  authority  to  a  deputy;  that  the 
receiver  himself  was  not  liable  on  a  contract 
of  the  corporation  and  had  no  power  to 
break  it;  and  that  if  the  employee  accepted 
an  unlawful  discharge  by  such  deputy  he 
had  no  cause  of  action  either  against  the 
receiver  or  the  corporation  for  breach  of  con- 
tract, since  the  employee  himself  by  such  ac- 
ceptance broke  the  contract. 

The  receiver  is  bound  by  the  lawful  and 
executed  contract  of  the  corporation.  Hyde 

V.  Lynde,  4  N.  Y.  387. 

Assailing  unlawful  transactions  see  injra, 

VI,  B,  1,  c. 

Successive  receivers  see  supra,  IV,  F,  2. 

98.  See  infra,  IV,  F,  6,  e,  (i) ,  (c) . 
Cancellation  of  insurance  policies  see  In- 
surance, 22  Cyc.  1404. 

99.  California. —  Russ  Lumber,  etc.,  Co.  v. 
Muscupiabe  Land  Co.,  120  Cal.  521,  52  Pac. 
995,  65  Am.  St.  Rep.  186. 

Connecticut. —  Wells  v.  Hartford  Manilla 
Co.,  76  Conn.  27^  55  Atl,  599. 

Iowa. —  Worthington  v.  Oak,  etc..  Imp.  Co., 
100  Iowa  39,  69  N.  W.  258. 

Massachusetts. —  Com.  v.  Franklin  Ins,  Co., 
115  Mass.  278,.  In  Ellis  v.  Boston,  etc.,  R. 
Co.,  107  Mass.  1,  28,  the  court  said:  "  Tha 
receivers  are  officers  of  the  court  for  this 
purpose  (that  of  preserving  the  property), 
and  act  under  its  direction  and  control.  They 
continue  the  operation  of  the  road  and  con- 
duct of  its  business,  because  this  is  essential 
to  its  proper  preservation.  They  may  fulfil 
the  contracts  of  the  corporation  so  far  as 
beneficial.  They  may  not  pay  its  debts,  or 
fulfil  contracts  which  are  burdensome,  or 
tend  to  diminish  the  value  of  the  property  in 
their  control,  unless  such  contracts  are 
charged  as  incumbrances  upon  the  property, 
or  are  necessary  to  its  proper  preservation 
and  security." 

New  York.—  Commercial  Pub.  Co.  r.  Beck- 
with,  167  N,  Y.  329,  60  N.  E,  642;  Matter  of 
Chasmar,  22  Misc.  680,  50  N.  Y.  Suppl.  1065. 


Teccas.—  Brown  v.  Warner,  78  Tex.  543,  14 

5.  W.  1032,  22  Am.  St.  Rep.  67,  11  L.  R.  A. 
394. 

Washington. —  Casev  v.  Northern  Pac.  R. 
Co.,  15  Wash.  450,  48  Pac.  53  (contract  for 
transportation  made  by  railroad  company  be- 
fore appointment)  ;  Scott  v.  Rainier  Power, 
etc.,  Co.,  13  Wash.  108,  42  Pac.  531  (holding 
that  a  statute  providing  that  a  receiver  shall 
manage  the  property  in  his  possession  "  in 
the  same  manner  the  owner  or  possessor 
thereof  would  be  bound  to  do  if  in  possession 
thereof "  does  not  prevent  the  receiver  from 
refusing  to  carry  out  executory  contracts  of 
the  owner ) . 

Wisconsin. —  Harrigan  v.  Gilchrist,  121 
Wis.  127,  09  N.  W^  909. 

United  States.— \1.  S.  Trust  Co,  v.  Wabash 
R.  Co.,  150  IT.  S.  287,  14  S.  Ct.  86,  37  L.  ed. 
1085 ;  Quincy,  etc.,  R.  Co,  v.  Humphreys,  145 
U.  S,  82,  12  S.  Ct.  787,  36  L.  ed,  632  (re- 
ceiver under  the  ordinary  power  of  a  court 
of  chancery)  ;  Sunflower  Oil  Co.  v.  Wilson, 
142  U.  S.  313,  12  S.  Ct.  235,  35  L.  ed.  1025; 
Southern  Express  Co.  v.  Western  North  Car- 
olina R.  Co.,  99  U,  S.  191,  25  L,  ed.  319; 
Moore  r.  New  Orleans  Waterworks  Co.,  114 
Fed.  380;  Central  Trust  Co.  v.  East  Ten- 
nessee Land  Co.,  79  Fed.  19;  Empire  Dis- 
tilling Co.  V.  McNultor,  77  Fed.  700,  23 
C.  C.  A.  415 ;  New  York  Gen.  Electric  Co.  v. 
Whitney,  74  Fed.  664,  20  C.  C.  A.  674  (hold- 
ing that  the  receiver  appointed  in  a  suit 
based  upon  insolvency  and  fraudulent  man- 
agement is  no  more  bound  by  such  contracts 
than  are  receivers  in  suits  to  foreclose  liens)  ; 
United  Electric  Securities  Co.  r.  Louisiana 
Electric  Light  Co.,  71  Fed.  615;  In  re  Seattle, 
etc.,  R.  Co.,  61  Fed.  541.  In  Commonwealth 
Roofing  Co.  V,  North  American  Trust  Co.,  135 
Fed.  984,  68  C.  C.  A.  418,  it  is  held  that  the 
appointment  of  a  receiver  for  the  property  of 
a  corporation  in  a  foreclosure  suit  may  en- 
title one  engaged  in  the  performance  of  a 
building  contract  Avith  the  corporation  in- 
volving the  same  property  to  treat  sucli  con- 
tract as  abandoned  as  of  the  date  of  the  re- 
ceiver's appointment,  but  that  he  is  also  en- 
titled to  a  reasonable  time  before  electing  to 
do  so  for  the  purpose  of  ascertaining  what 
may  be  done  by  the  parties  in  interest  or  the 
receiver  with  respect  to  completion  of  the 
A\^orlc. 

See  42  Cent.  Dig.  tit.  "Receivers."  §  164. 
Acquiring  liens  "after  appointment  see  sic- 
pra,  IV,  D,  7,  b. 

Contracts  with  employees  see  infra.  IV,  F, 

6,  e,  (I),  (D). 

1.  Southern  Express  Co.  r.  Western  North 
Carolina  R.  Co.,  09  U.  S.  191,  25  L,  ed.  319,. 
holding  that  to  require  the  receiver  to  per- 
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of  courts  of  chancery  to  appoint  receivers  jjendente  lite,  the  court  may  empower 
the  receiver  to  execute  and  perform  existing  contracts,^ 

(b)  Election  to  Perform  or  Abandon.  Ordinarily  the  receiver  is  held  to  have 
the  right  to  elect  whether  he  will  perform  such  contracts  or  not,^  always  assum- 
ing of  course  that  the  performance  of  such  functions  is  within  the  scope  of  his 


form  such  contract  by  rendering  services 
would  be  equivalent ,  to  paying  the  claim  in 
money. 

2.  Florence  Gas,  etc.,  Co.  v.  Hanby,  101 
Ala.  15.  13  So.  343. 

So  where  the  appointment  is  purely  statu- 
tory and  such  provisions  mark  the  limits  of 
the  court's  competency  to  confer  powers  on 
the  receiver,  as  in  the  case  of  the  appoint- 
ment of  a  receiver  upon  the  dissolution  of  a 
corporation,  with  power  to  collect  assets,  etc., 
the  receiver  may  complete  the  execution  of  a 
contract  if  this  is  necessary  in  order  to 
enable  him  to  perform  the  express  power  con- 
ferred by  the  statute.  Florence  Gas,  etc.,  Co. 
V.  Hanby,  101  Ala.  15,  13  So.  343,  where  the 
performance  or  offer  to  perform  in  full  a  con- 
tract of  the  corporation  which  had  already 
been  nearly  completed  Avas  a  condition  prece- 
dent to  a  demand  for  the  payment  of  a  debt 
which  the  receiver  was  empowered  to  collect, 
and  therefore,  without  deciding  that  the 
power  to  complete  performance  of  contracts 
was  a  necessary  incident  in  all  cases  to  the 
power  to  collect  debts,  it  was  held  that  the 
receiver  was  empowered  to  complete  the  ex- 
ecution of  this  contract.  So  in  Sager  Mfg. 
Co.  V.  Smith,  45  N.  Y.  App.  Div.  358,  60 
N.  Y.  Suppl.  849,  it  is  held  that  the  same 
rule  is  applicable  where  a  decree  appointing 
a  receiver  expressly  authorizes  him  to  carry 
on  and  continue  the  business  so  far  as  neces- 
sary to  enable  him  to  collect  debts  due  or  to 
become  due. 

Not  matter  of  course. —  The  court  will  not 
as  of  course  order  its  receiver  to  complete 
unfinished  contracts  of  the  insolvent,  unless 
necessary  to  save  investments  already  made, 
or  such  completion  is  clearly  ■  required  in  the 
interests  of  the  general  creditors.  Harrigan 
V.  Gilchrist,  121  Wis.  127,  99  N.  W.  909. 

3.  Spencer  v.  World's  Columbian  Exposi- 
tion, 163  111.  117,  45  N".  E.  250  [affirming  58 
111.  App.  637]  ;  Harrigan  r.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909  (holding  that  a  re- 
ceiver is  by  no  means  expected  to  abandon  as 
a  matter  of  course  unfinished  contracts;  that 
while  he  is  not  bound  to  finish  them,  or  war- 
ranted in  doing  so  where  property  of  the 
trust  fund  would  not  be  otherwise  jeopard- 
ized, he  is  bound  to  investigate  them,  to  pass 
judgment  upon  what  is  for  the  best  interests 
of  his  trust  under  all  the  circumstances)  ; 
New  York  Gen.  Electric  Co.  v.  Whitney,  74 
Fed.  664,  20  C.  C.  A.  674  (holding  that  such 
a  contract  was  not  binding  on  the  receivers 
until  renounced  by  them,  but,  on  the  con- 
trary, was  not  binding  on  them  at  all  until 
adopted  by  them ) .  See  also  the  cases  cited 
generally  supra,  note  99. 

Void  contract. —  Under  a  statute  in  New 
Jersey  relating  to  the  administration  of  in- 
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solvent  corporations,  it  was  held  that  a  re- 
ceiver might  ratify  a  sale  made  by  the  cor- 
poration after  its  insolvency  or  suspension 
of  business,  although  such  contracts  are  de- 
clared void  as  against  creditors  by  the  act ; 
but  they  are  not  bound  to  do  so.  Suydam  v. 
New  Brunswick  Bank,  3  N.  J.  Eq.  114. 

The  right  to  elect  is  confined  to  the  receiver 
and  is  not  extended  to  the  other  party  to  the 
contract  should  the  receiver  elect  to  adopt  it. 
Griffith  v.  Blackwater  Boom,  etc.,  Co.,  46 
W.  Va.  56,  33  S.  E.  125. 

Power  of  court  to  stop  performance. —  It 
has  been  held  that  an  adoption  of  such  con- 
tracts by  the  receiver  will  not  deprive  the 
court  of  power  and  discretion  to  stop  its  fur- 
ther performance.  Griffith  v.  Blackwater 
Boom,  etc.,  Co.,  46  W.  Va.  56,  33  S.  E.  125 
( holding  that  if  such  contract  is  afterward, 
found  to  be  unfair  and  burdensome,  and  is 
abandoned  and  abrogated  by  order  of  the 
court,  the  contracting  party  is  not  entitled  to 
damages  as  for  a  breach  of  such  contract,  but 
is  only  entitled  to  a  just  compensation  for 
the  actual  expenditure  of  labor  and  money  by 
him  in  fulfilment  of  his  contract,  subject  to 
a  deduction  of  all  sums  paid  him  thereunder) ; 
New  York  Gen.  Electric  Co.  v.  Whitney,  74 
Fed.  664,  20  C.  C.  A.  674. 

Demand  of  performance. — As  a  receiver  of 
a  corporation  may  perform  contracts  of  the 
corporation,  although  not  bound  to  do  so,  it 
is  held  that  where  under  the  terms  of  the 
particular  contract  demand  of  performance 
is  necessary  on  the  part  of  the  other  party 
to  it,  in  order  to  create  a  default  on  the  part 
of  the  corporation,  demand  upon  the  receiver 
is  proper.  Russ  Lumber  Co.  v.  Muscupiabe 
Land,  etc.,  Co.,  120  Cal.  521,  52  Pac.  995, 
65  Am.  St.  Rep.  186. 

Adoption  and  repudiation^ — In  general. — 
The  receiver  cannot  perform  the  contract  and 
receive  the  benefits  without  satisfying  the 
obligations  of  the  corporation  thereunder. 
Spencer  v.  World's  Columbian  Exposition,  163 
111.  117,  45  N.  E.  250;  Commercial  Pub.  Co. 
V.  Beckwith,  167  N.  Y.  329,  60  N.  E.  642. 
Thus  where  the  o-v\mer  of  land  granted  the 
railway  company  a  right  of  way  over  his 
land  in  consideration  of  the  company  agreeing 
to  take  water  from  a  spring  belonging  to  him 
at  a  certain  stipulated  price,  and  a  receiver 
appointed  over  the  property  of  the  company 
continued  to  use  the  right  of  way  but  refused 
to  carry  out  the  contract  to  take  and  pay  for 
the  water,  it  was  held  that  there  was  but  one 
contract,  and  that  since  the  receiver  adopted 
it  as  to  the  right  of  way  he  became  bound 
for  its  fulfilment  as  to  the  water.  Howe  v. 
Harding,  76  Tex.  17,  13  S.  W.  41,  18  Am.  St. 
Rep.  17.  A  petition  by  receivers  of  an  elec- 
tric lighting  company  to  restrain  a  city  from 
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authority  and  the  purpose  of  his  appointment/  and  he  is  entitled  to  a  reasonable 
time  after  taking  possession  within  which  to  make  his  election.'^  In  the  exercise 
of  his  power  in  this  regard  it  is  his  duty  to  use  all  reasonable  efforts  to  carry  out 
and  perform  beneficial  contracts  and  to  refuse  to  adopt  such  as  he  finds  will  prove 
so  burdensome  as  to  imperil  the  fund.^ 

(c)  Leases'' — (1)  In  General.  Where  a  lease  purporting  to  bind  a  cor- 
poration as  lessor  was  in  fact  unauthorized  and  of  no  binding  force,  acceptance 
by  the  receiver  of  the  corporation  of  rent  reserved  in  the  lease,  without  knowl- 
edge of  the  facts,  is  not -a  ratification  of  the  lease.  ^  Between  lessor  and  lessee  it 
is  held  that  the  lease  must  stand  until  it  is  abrogated  by  a  resort  to  some  one  of 
the  conditions  contained  therein,  and  a  receiver  of  the  lessee's  property  cannot 
abrogate  it.^  But  the  broad  general  rule  is  established  that  a  receiver  is  not  bound 
to  accept,  and  does  not  become  liable  for  the  rent  or  on  the  covenants  of,  a  lease 
merely  because  he  is  appointed  receiver  of  the  property  of  the  lessee,  even  though 
the  order  embraces  the  leasehold  and  he  is  placed  in  possession  of  the  premises, 


paying  to  a  pledgee  under  a  contract  of  the 
lighting  company  for  city  lighting  whereby 
it  pledged  its  future  earnings  as  security  for 
money  borrowed  was  held  to  constitute  an 
election  to  repudiate  the  pledge  contract. 
United  Electric  Securities  Co.  v.  Louisiana 
Electric  Light  Co.,  71  Fed.  615. 

Contract  becomes  that  of  receiver. — Where 
a  receiver,  who  was  appointed  to  take  con- 
trol of  a  college,  with  authority  to  adopt  slyij 
contract  that  had  been  made  with  teachers 
for  the  ensuing  year,  informed  one  of  such 
teachers  that  he  would  "  make  good "  such 
contracts  and  that  she  could  have  her  posi- 
tion if  she  desired,  and  she  entered  upon  the 
discharge  of  her  duties  under  the  contract, 
it  was  held  that  the  receiver  was  bound  and 
the  question  then  is  what  is  the  contract  of 
the  receiver?  Worthington  v.  Oak,  etc..  Imp. 
Co.,  100  Iowa  39,  69  N.  W.  258.  So  the  pro- 
ceeds under  the  contract  belong  to  the  re- 
ceiver and  cannot  be  attached  as  a  debt  due 
to  the  insolvent  corporation  of  which  he  is 
receiver.  Cooke  v.  Orange,  48  Conn.  401 ; 
Blake  Crusher  Co,  v.  New  Haven,  46  Conn. 
473. 

4.  See  supra,  IV,  F,  1;  infra,  IV,  F,  6,  e, 
(n),  (D)  ;  IV,  F,  6,  e,  (m). 

5.  Spencer  v.  World's  Columbian  Exposi- 
tion, 163  111.  117,  45  K  E.  250  [affirming 
58  111.  App.  637]  ;  U.  S.  Trust  Co.  v.  Wabash 
R.  Co.,  150  U.  S.  287,  14  S.  Ct.  86,  37  L.  ed. 
1085.  See  in  this  connection  infra,  IV,  F, 
6,  e.  (I),  fc). 

6.  New  York  Gen.  Electric  Co.  r.  Whitney, 
74  Fed.  664,  20  C.  C.  A.  674. 

7.  Covenant  in  lease  against  assigning  see 
Landlord  and  Tenant,  24  Cvc.  963  note 
79. 

Letting  by  receiver  see  infra,  IV,  F,  6,  e, 
(n),  (D),  (6). 

8.  Croveland  Imp.  Co.  v.  Farmers'  Supply 
Co.,  25  Wash.  344,  65  Pac.  520,  87  Am.  St. 
Rep.  755,  where  the  court  further  said  that 
such  lease  could  not  be  ratified  by  the  re- 
ceiver without  the  court's  consent. 

9.  New  York,  etc.,  R.  Co.  r.  New  York, 
etc.,  R.  Co.,  58  Fed.  268. 

10.  Illinois.— Do,  Wolf  V.  Royal  Trust  Co., 
173  111.  435,  50  N.  E.    1049;    Spencer  v. 


World's  Columbian  Exposition,  163  111.  117, 
45  N.  E.  250. 

/ot^a.— Johnston  v.  Amos,  114  Iowa  530; 
87  N.  W.  491. 

Maryland. —  Gaitlier  v.  Stockbridge,  67  Md. 
222,  9  Atl.  632,  10  Atl.  309. 

Massachusetts. —  Bell  v.  American  Protect- 
ive League,  163  Mass.  558,  40  N.  E.  857, 
47  Am..  St.  Rep.  481,  28  L.  R.  A.  452; 
Com.  r.  Franklin  Ins.  Co.,_  115  Mass.  278. 

Michigan. —  Stoepel  v.  Jnion  Trust  Co., 
121  Mich.  281,  80  N.  W.  13. 

Minnesota. —  Nelson  v.  Kalkhoff,  60  IMinn, 
305,  62  N.  W.  335. 

New  Hampshire. —  New  Hampshire  Trust 
Co.  V.  Taggart,  68  N.  H.  557,  44  Atl.  751. 

New  York. —  Stokes  v.  Hoffman  House,  46 
N.  Y.  App.  Div.  120,  61  N.  Y.  Suppl.  821 
[affirmed  in  167  N.  Y.  554,  60  N.  E.  667, 
53  L.  R.  A.  870]. 

Tennessee. —  Tradesman  Pub.  Co.  r.  Knox- 
ville  Car  Wheel  Co.,  95  Tenn.  634,  32  S.  W. 
1097,  49  Am.  St.  Rep.  943.  31  L.  R.  A.  593. 

United  .states.— V.  S.  Trust  Co.  r.  Wa- 
bash Western  R.  Co.,  150  U.  S.  287.  14 
S.  Ct.  86,  37  L.  ed.  1085;  Quincy,  etc.,  R. 
Co.  V.  Humphreys,  145  U.  S.  82,  12  S.  Ct. 
787,  36  L.  ed.  '  632 ;  Sunflower  Oil  Co.  r. 
Wilson,  142  U.  S.  313,  12  S.  Ct.  235.  35 
L.  ed.  1025;  Dayton  Hydraulic  Co.  r.  Fel- 
senthall,  116  Fed.  961,^54  C.  C.  A.  537: 
Central  Trust  Co.  v.  Continental  Trust  Co., 
86  Fed.  517,  30  C.  C.  A.  235;  Empire  Dis- 
tilling Co.  r.  McNulta,  77  Fed.  700,  23  C.  C. 
A.  415;  Ames  r.  Union  Pac.  R.  Co.,  60  Fed. 
966;  New  York,  etc.,  R.  Co.  r.  New  York, 
etc.,  R.  Co.,  58  Fed.  268;  Farmers'  L.  &  T. 
Co.  r.  Northern  Pac.  R.  Co.,  58  Fed.  257: 
Fidelity  Safe  Deposit,  etc.,  Co.  r.  Armstrong, 
35  Fed.  567. 

See  42  Cent.  Dii?.  tit.  '-Receivers,"  §  167. 

Appointment  to  collect  rents. —  But  whore 
a  receiver  is  np]">ointod  to  take  charge  of  a 
leasehold  estate,  which  is  sublet  to  various 
tenants  for  the  purjiose  of  collecting  rents 
and  profits,  his  primary  duty  is  to  pay  the 
lioad  rent,  or  rent  which  is  due  from  the 
debtor  wliose  custody  he  has  displaced,  to  the 
principal  landlord,  which  he  is  bound  to  do 
without  any  order  of  court.    Balfe  v.  Blake, 
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or  the  right  of  the  lessor  may  arise  under  an  order  of  court  as  to  the  receiver's 
occupation  and  requiring  him  to  pay  rent  during  such  occupancy. -^^ 

(2)  Adoption  of  Lease  and  Liability  For  Occupation  of  Premises.  Since 
the  appointment  of  an  ordinary  chancery  receiver,  or  receiver  pendente  lite,  does 
not  divest  the  title  to  the  property  but  merely  creates  a  custodian  to  preserve 
the  possession/^  the  necessary  and  logical  conclusion  is  that  the  rule  that  assignees 
become  vested  with  the  legal  title  and  are  assignees  of  the  term  by  operation 
of  law  unless  they  reject  the  term  has  no  apphcation/^  and  he  cannot  be  held 
to  a  legal  Hability  as  tenant  for  use  and  occupation  of  the  premises/*  or  for  rent 


1  Ir.  Ch.  365  ;  Walsh  v.  Walsh,  1  Ir.  Eq.  209. 
See  also  Bartlett  v.  Amberg,  92  111.  App. 
377;  Neate  v.  Pink,  16  Jur.  69,  21  L.  J.  Ch. 
574,  3  Macn.  &  G.  476,  49  Eng.  Ch.  368, 
42  Eng.  Eeprint  344. 

11.  Woodruff  V.  Erie  R.  Co.,  93  K  Y.  609 
^distinguished  in  Stokes  v.  Hoffman  House, 
46  N.  Y.  App.  Div.  120,  61  N.  Y.  Suppl.  821 
{affirmed  in  167  N.  Y.  554,  60  N.  E.  667, 
53  L.  R.  A.  870),  in  that  the  order  appoint- 
ing the  receiver  in  the  first  case  contemplated 
the  payment  of  rent  under  the  lease  as  the 
receiver  was  given  authority  to  continue  the 
business  and  pay  any  rent  then  due  or  there- 
after becoming  due  under  the  lease,  and  that 
it  further  appeared  that  the  rent  was  claimed 
by  the  landlord  and  that  the  receiver  refused 
to  pay  or  to  surrender  possession  and  the 
court  held  that  under  such  circumstances  by 
continuing  the  use  and  occupation  of  the 
property  acquired  under  the  lease,  a  liability 
for  the  payment  of  rent  under  the  lease  was 
incurred]  ;  Central  Trust  Co.  v.  Continental 
Trust  Co.,  86  Fed.  517,  30  C.  C.  A.  235; 
Mercantile  Trust  Co.  V.  Farmers'  L.  &  T,  Co., 
81  Fed.  254,  26  C.  C.  A.  383  (holding  that 
if  the  court  properly  accepts  and  adopts 
leases,  the  rents  reserved  under  them  become 
an  integral  part  of  the  operating  expenses 
of  the  trust  estate;  and  that  the  decision  of 
the  court,  being  upon  a  question  of  business 
policy  and  not  of  law,  and  administrative 
rather  than  judicial  in  its  nature,  should 
not  be  disturbed  by  an  appellate  court,  unless 
it  appears  that  the  discretion  was  abused). 

Where  the  order  provides  for  a  fixed  rental 
and  for  occupancy  by  the  receiver,  it  was 
held  that  after  such  occupancy  had  con- 
tinued for  nearly  a  year,  while  the  parties 
were  contending  as  to  whom  the  monthly 
sum  Avas  to  be  paid,  the  receiver  should  not 
be  allowed  to  insist  that  payment  of  rent 
should  not  be  made  according  to  the  pro- 
visions of  the  order,  and  that  the  party 
entitled  to  the  rent  should  be  required  to 
show  by  proof  the  reasonable  rental  value 
thereof.  Blackall  v.  Morrison,  170  111.  152. 
48  N.  E.  705. 

Order  not  authorizing.— Stokes  v.  Hoffman 
House,  167  N.  Y.  554.  60  K  E.  667.  53 
L.  R.  A.  870  la-ffirminq  46  N.  Y.  App.  Div. 
120,  61  N.  Y.^  Suppl.  821],  holding  that  an 
order  appointing  a  temporary  receiver  to 
carry  on  the  business  of  a  hotel  with  au- 
thority to  "do  any  and  all  other  thinsrs 
which  may  be  necessary  or  proper  to  be  done 
in  the  general  and  ordinary  conduct  of 
similar    places   of   business "   does   not  au- 
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thorize  him  to  pay  rent  accruing  during  the 
receivership. 

12.  See  supra,  IV,  D,  2;  IV,  F,  1. 

13.  Gaither  v.  Stockbridge,  67  Md.  222,  9 
Atl.  632,  10  Atl.  309;  Bell  v.  American 
Protective  League,  163  Mass.  558,  40  N.  E. 
857,  47  Am.  St.  Rep.  481,  28  L.  R.  A.  452; 
Stokes  V.  Hoffman  House,  167  N.  Y.  554, 
60  N.  E.  667,  53  L.  R.  A.  870  {affirming 
46  N.  Y.  App.  Div.  120,  61  N.  Y.  Suppl. 
821];  Metropolitan  L.  Ins.  Co.  v.  Sanborn, 
34  Misc.  (K  Y.)  531,  69  N.  Y.  Suppl.  1009; 
New  York,  etc.,  R.  Co.  v.  New  York,  etc., 
R.  Co.,  58  Fed.  268,  infra,  note  17. 

In  the  case  of  a  statutory  receiver  of  a 
corporation  who  is  vested  with  the  property 
the  rule  is  held  to  be  different.  Woodruff  v. 
Erie  R.  Co.,  93  N.  Y.  609,  which  in  Stokes 
V.  Hoffman  House,  167  N.  Y.  554,  60  N.  E. 
667,  53  L.  R.  A.  870,  is  said  to  depend  in 
part  upon  the  nature  of  the  receiver  as  a 
statutory  receiver.  See  also  People  v.  Uni- 
versal L.  Ins.  Co.,  30  Hun  (N.  Y.)  142, 
which,  as  shown  in  Metropolitan  L.  Ins.  Co. 
V.  Sanborn,  34  Misc.  (N.  Y.)  531,  69  N.  Y. 
Suppl.  1009,  involved  a  permanent  receiver 
of  a  corporation.  In  Nelson  v.  Kalkhoff,  60 
Minn.  305,  62  N.  W.  335,  it  was  held  that 
a  receiver  of  an  insolvent  and  dissolved  cor- 
poration under  the  statute  had  a  reasonable 
time  within  which  to  make  his  selection  to 
accept  or  reject  the  lease  for  an  unexpired 
term  and  tliat  during  such  reasonable  time 
he  might  occupy  and  use  the  premises;  that 
when  he  takes  the  premises,  however,  he 
takes  it  under  the  lease  and  that  the  court 
has  no  power  by  its  receiver  to  take  pos- 
session of  the  property  of .  a  third  person 
without  his  consent  and  then  make  its  own 
terms  for  the  compensation  to  be  paid  for 
the  use;  that  the  receiver  is  equitably 
bound  to  pay  the  rent  at  the  rate  stipulated 
in  the  lease  for  the  term  he  occupies  the 
premises. 

A  receiver  in  bankruptcy  is  held  not  bound 
to  assume  the  lease  unless  for  the  benefit  of 
creditors.  In  re  Chambers,  98  Fed.  865, 
holding  further  that  if  the  receiver  is  con- 
fronted with  the  alternative  of  an  eject- 
ment from  the  premises,  with  a  consequent 
depreciation  of  the  estate,  or  an  assumption 
of  an  undesirable  lease,  equity  should  re- 
lieve him  from  coercion;  that  the  time 
necessary  for  the  proper  removal  of  the 
goods  is  not  necessarily  the  limit  of  equi- 
table delay  in  placing  the  landlord  in  posses- 
sion. 

14.  Gaither  v.  Stockbridge,  67  Md.  222,  9 
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accruing  under  the  covenant  to  pay  rent,  after  the  receiver  has  surrendered 
possession  of  the  premises/^  But  it  is  nevertheless  recognized  that  the  court 
may,  while  not  as  a  matter  of  absolute  legal  liability,  require  the  receiver  to  pay 
rent  during  his  occupancy  by  way  of  enforcing  an  equitable  claim  of  the  lessor  for 
the  application  of  a  fund  in  court. ^®  On  the  other  hand,  while  recognizing  that 
the  mere  appointment  of  the  receiver  does  not  render  him  an  assignee  of  the 
term,  the  courts  have  considered  such  receiver  to  stand  in  the  same  position 
as  an  assignee  with  respect  to  his  right  to  adopt  the  lease  and  become  liable  on 
its  covenants,  and  the  general  rule  has  become  estabhshed  by  the  weight  of 
authority  that  he  may  retain  possession  for  a  reasonable  time  to  enable  him  to 
determine  whether  he  will  adopt  the  lease,  and  that  he  may  thus  become  liable 
to  pay  rent  according  to  the  covenant  in  the  lease. 


Atl.  G32,  10  Atl.  309  [distinguishing  Martin 
V.  Black,  9  Paige  (N.  Y.)  641,  38  Am.  Dec. 
574,  in  that  the  court  was  dealing  with  the 
question  of  liability  under  an  entry  by  one 
not  only  as  receiver  but  as  assignee  under 
an  assignment,  the  court  in  that  case  say- 
ing that  if  the  term  had  been  assigned  to 
the  receiver  and  he  had  taken  possession  of 
the  demised  premises  or  had  otherwise 
elected  to  take  the  term  under  the  assign- 
ment, he  would  have  taken  it  cum  onere, 
and  for  the  time  being  would  have  been 
tenant  of  the  premises] ;  Stokes  v.  Hoffman 
House,  167  N.  Y.  554,  60  K  E.  667,  53 
L.  R.  A.  870  [affirming  46  N.  Y.  App.  Div. 
120,  61  N.  Y.  Suppl.  821]  ;  Metropolitan  L. 
Ins.  Co.  v,  Sanborn,  34  Misc.  (N.  Y.)  531, 
69  N.  Y.  Suppl.  1009. 

15.  Johnston  v.  Amos,  114  Iowa  530,  87 
N.  W.  491;  Bell  v.  American  Protective 
League,  163  Mass.  558,  40  N.  E.  857,  47 
Am.  St.  Rep.  481,  28  L.  R.  A.  452  {infra, 
note  17)  ;  Stoepel  v.  Union  Trust  Co.,  121 
Mich.  281,  80  N.  W.  13  [citing  Bell  v. 
American  Protective  League,  supra]  (but  in 
which  it  further  appears  that  the  court  con- 
sidered that  there  had  been  an  express  repudi- 
ation of  the  lease).  In  these  cases  the  principle 
is  recognized  that  the  taking  of  possession 
by  such  a  receiver  cannot  create  any  privity 
of  estate  as  in  the  case  of  a  permanent  re- 
ceiver having  title  to  the  corporate  assets 
under  the  statute  as  shown  in  Stokes  v. 
Hoffman  House,  46  N.  Y.  App.  Div.  120, 
61  N.  Y.  Suppl.  821  [affirmed  in  167  N.  Y. 
554,  60  N.  E.  667,  53  L.  R.  A.  870].  See 
also  Bartlett  v.  Aniberg,  92  111.  App.  377; 
New  Hampshire  Trust  Co.  v.  Taggart,  68 
N.  H.  557,  44  Atl.  751.  So  a  lessor  in  a 
lease  with  a  corporation  which  becomes  in- 
solvent and  for  which  a  receiver  is  appointed 
under  the  statute  in  New  Jersey,  which 
lease  gives  th^  lessor  the  right  of  reentry 
in  the  event  of  default  in  payment  of  rent, 
is  not  entitled  to  demand  from  the  receiver 
the  rent  accruing  under  the  lease  after  the 
receiver  quits  the  premises.  Klien  n.  W.  A. 
Cavenesch  Co.,  64  N.  J.  Eq.  50,  53  Atl.  196. 
See  also  Stockton  v.  Mechanics',  etc.,  Sav. 
Rank,  32  N.  J.  Eq.  163. 

16.  Stokes  V,  Hoffman  House,  167  N.  Y. 
554,  60  N.  E.  667,  53  L.  R.  A.  870  [affirm- 
ing 46  N.  Y.  App.  Div.  120,  61  N.  Y.  Suppl. 
821,  where  it  is  held  that  mere  occupation, 


undisturbed,  and  with  the  consent  of  the 
landlord,  by  the  chancery  receiver,  in  no 
manner  renders  the  fund  in  his  hands  liable 
for  rents  accruing  during  such  occupation; 
but  that  if  such  receiver  remains  in  posses- 
sion after  a  demand  for  the  payment  of  rent 
by  the  landlord  or  keeps  the  landlord  out  of 
possession  of  the  premises  with  the  sanction 
of  the  court,  the  funds  in  his  hands  become 
equitably  chargeable  with  the  rent  accruing 
during  such  occupation]  (holding  that 
Woodruff  V.  Erie  R.  Co.,  93  N.  Y.  609,  is  of 
this  nature)  ;  Metropolitan  L.  Ins.  Co.  V. 
Sanborn,  34  Misc.  (N.  Y.)  531,  69  N.  Y. 
Suppl.  1009;  Davton  Hydraulic  Co.  v.  Fel- 
senthall,  116  Fed.'^961,  54  C.  C.  A.  537  (hold- 
ing that  notwithstanding  the  receiver  had 
neither  intentionally  nor  impliedly  adopted 
the  lease,  nor  had  ever  expressly  agreed  to 
pay  rent  for  the  premises,  nor  ever  had  any 
actual  physical  possession  of  the  leasehold 
estate,  it  is  entirely  agreeable  to  the  equi- 
table principles  regulating  the  relation  of 
such  officers  to  leasehold  estates,  that,  by 
acts  and  conduct  not  involving  an  actual  oc- 
cupation of  the  premises,  a  receiver  may 
come  under  an  equitable  obligation  to  a 
lessor  for  rents  accruing  during  the  receiver- 
ship. 

17.  Illinois. —  Link  Belt  Mach.  Co.  v. 
Hughes,  174  111.  155,  51  N.  E.  179  [affirm- 
ing 62  111.  App.  318]. 

Massachusetts. —  The  principle  of  the  text 
was  recognized  in  Com.  v.  Franklin  Ins.  Co., 
115  Mass.  278.  But  in  Bell  v.  American 
Protective  League,  163  Mass.  558,  40  N.  E. 
857,  47  Am.  St.  Rep.  481,  28  L.  R.  A.  452. 
that  case  was  distinguished  in  that  it  in 
fact  turned  upon  the  effect  of  a  contract 
made  by  the  receivers  with  the  lessors  and 
its  effect  to  establish  the  rule  that  the  re- 
ceiver might  elect  to  take  possession  and  as- 
sume liability  under  the  covenants  of  the 
lease  was  destroyed.  In  the  distinguishing 
case,  the  question  was  considered  an  open 
one  in  Massachusetts,  and  it  was  held  that 
if  a  receiver  of  an  insolvent  takes  posses- 
sion of  its  leasehold  estate,  he  is  liable  only 
for  a  reasonable  rent  during  the  time  that 
ho  retains  it  and  does  not  become  assignee 
of  t;)o  term.  It  may  be  said  further  of  this 
case  that  no  more  was  decided  tlian  that 
the  receiver  was  not  liable  under  the  cove- 
nants of  the  lease,  since  he  had  already  paid 
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(d)  Damages  For  Breach  and  Claim  Against  Estate.  The  privilege  of  the 
receiver  in  acting  for  the  best  interest  of  the  estate  and  its  creditors  by  refusing 


rent  to  the  satisfaction  of  the  lessor  while 
in  possession,  and  therefore  the  liability  of 
the  receiver  for  reasonable  rent  was  not 
a  question  in  the  case. 

Michigan. —  Stoepel  v.  Union  Trust  Co., 
121  Mich.  281,  80  N.  W.  13  [citing  Bell  v. 
American  Protective  League,  supra,  this 
note]. 

^ew  Hampshire. —  New  Hampshire  Trust 
Co.  V.  Taggart,  G8  N.  H.  557,  44  Atl.  751. 

TseiD  YorA;.— Wells  v.  Higgins,  132  N.  Y. 
459,  30  N.  E.  80 1,  held  that  a  chancery  re- 
ceiver was  liable  in  an  action  at  law  for 
default  during  his  occupation  in  a  covenant 
to  pav  rent.  In  Stokes  v.  Hoffman  House, 
167  N.  Y.  554,  60  K  E.  667,  53  L.  E.  A. 
870  [affirming  46  N.  Y.  App.  Div.  120,  61 
JSJ.  Y.  Suppl.  821],  it  is  said  that  the  first 
case  seems  to  have  proceeded  on  the  ground 
that  the  title  to  the  demised  premises  vested 
in  the  receiver  and  that  it  did  not  appear 
that  the  question  was  raised  that  a  chancery 
receiver  did  not  take  title,  and  the  court 
refused  to  be  bound  by  that  case  as  an  au- 
thority. In  the  latter  case  the  court  also 
referred  to  U.  S.  Trust  Co.  v.  Wabash  West- 
ern R.  Co.,  150  U.  S.  287,  14  S.  Ct.  86,  37 
L.  ed.  1085,  with  respect  to  that  part  of  the 
opinion  which  says  that  if  a  chancery  re- 
ceiver elects  to  adopt  a  lease,  he  becomes 
vested  with  the  title  to  the  leasehold  inter- 
est, etc.,  and  points  out  that  this  state- 
ment was  made  in  an  application  in  a  fore- 
closure suit  m  which  the  receiver  was  ap- 
pointed, and  that  it  might  well  be  that  the 
court  intended,  to  assert  only  what  would 
constitute  an  equitable  claim  of  the  lessor, 
since  it  also  appeared  that  the  lessors  were 
not  liable  for  the  rental  for  the  whole  period 
during  which  the  receiver  was  in  possession 
but  only  for  rent  accruing  subsequent  to  an 
order  made  by  the  court  for  the  pa\TTient 
of  rent  or  surrender  of  the  premises,  which 
result  could  not  have  been  reached  if  the 
right  of  the  lessor  to  rent  depended  upon 
p]'ivity  of  estate  between  him  and  the  re- 
ceiver; and  in  this  respect  it  is  also  said 
that  the  latter  case  may  be  construed  as  a 
modification  of  Quincy,  etc.,  R.  Co.  V. 
Humphreys,  145  U.  S.  82,  12  S.  Ct.  787,  36 
L.  ed.  63*2.  infra,  this  note.  In  Woodruff  v. 
Erie  R.  Co.,  93  IST.  Y.  609,  it  was  said  that 
the  principles  which  govern  the  liability  of 
an  assignee  of  a  lease  seem  to  be  applicable 
to  the  case  of  a  receiver,  and  he  would  be 
equitably  and  legally  chargeable  with  the 
payment  of  rent  under  a  lease  for  such  time 
as  he  continued  to  occupy  the  property 
demised.     See  supra,  note  13. 

Tennessee. —  Tradesman  Pub.  Co.  Knox- 
ville  Car  Wheel  Co.,  95  Tenn.  634,  32  S.  W. 
1097,  49  Am.  St.  Rep.  943,  31  L.  R.  A.  593, 
which,  while  citing  Gaither  v.  Stockbridge, 
67  Md.  222,  9  Atl.  632,  10  Atl.  309,  supra, 
note  13,  also  bases  the  decision  that  rent  for 
temporary  occupation  is  not  a  preferred 
claim  of  administration  on  the  ground  that 
there  was  "no  adoption  of  the  lease. 

[IV,  F,  6,  e,  (i),  (d)] 


United  States.— U.  S.  Trust  Co.  v.  Wabash 
Western  R.  Co.,  150  U.  S.  287,  14  S.  Ct.  86, 
37  L.  ed.  1085  (where  no  rent  was  allowed 
during  occupancy)  ;  Quincy,  etc.,  R.  Co.  v. 
Humphreys,  145  U.  S.  82,  12  S.  Ct.  787,  36 
L.  ed.  632  (which  case  recognizes  the  prin- 
ciple of  Gaither  v.  Stockbridge,  67  Md.  222, 
9  Atl.  632,  10  Atl.  309,  supra,  note  13,  but 
the  authority  of  the  first  case  is  said  in 
Bell  V.  American  Protective  League,  163 
Mass.  558,  40  N.  E.  857,  47  Am.  St.  Rep. 
481,  28  L.  R.  A.  452,  supra,  to  be  weakened 
by  the  fact  that  the  court  proceeded  to  show 
that  the  receiver  was  not  liable  even  if  he 
is  regarded  as  assignee)  ;  Sunflower  Oil  Co. 
V.  Wilson,  142  U.  S.  313,  322,  12  S.  Ct.  235, 
35  L.  ed.  1025;  Tliomas  v.  Cincinnati,  etc., 
R.  Co.,  77  Fed.  667;  Carswell  v.  Farmers' 
L.  &  T.  Co.,  74  Fed.  88,  20  C.  C.  A.  282; 
Ames  V.  Union  Pac.  R.  Co.,  60  Fed.  966 
(where  under  the  facts  the  receiver  was  not 
required  to  pay  for  the  use  of  leased  lines, 
pending  the  time  he  might  have  adopted  or 
rejected  the  leases,  more  than  such  lines  had 
earned);  New  York,  etc.,  R.  Co.  i\  New 
York,  etc..  R.  Co.,  58  Fed.  268  (where  it 
is  said  that  the  receiver  has  the  right  to 
adopt  the  lease  under  the  direction  of  the 
court,  and  it  was  held  that  the  mere  appoint- 
ment of  receivers  for  a  railroad  system,  and 
their  taking  possession  of  a  leased  road, 
did  not,  even  if  the  bill  showed  that  receiver- 
ship was  brought  about  for  the  purpose  of 
preventing  a  disintegration  of  the  system, 
render  tliem  assignees  of  the  lease,  or  re- 
quire their  adoption  thereof,  so  as  to  make 
the  rental  a  preferred  claim  which  they  were 
bound  to  discharge;  nor  did  the  fact  that 
they  continued  to  operate  the  leased  line  for 
some  time  work  an  adoption  of  the  lease, 
when  tlie  lessor  had  never  demanded  a  sur- 
render of  its  road,  although  entitled  to  do  so 
because  of  breach  of  condition  by  non-pay- 
ment of  rent)  ;  Farmers'  L.  &.  T.  Co.  r. 
Northern  Pac.  R.  Co.,  58  Fed.  257  (where  it 
was  held  that  if  the  lessor  immediately  de- 
mands of  the  receivers  and  of  the  court  either 
adoption  of  the  lease  or  a  surrender  of  the 
property  and  against  his  protest  a  decision 
is  delayed  for  several  months  in  order  to  de- 
termine which  policy  is  expedient,  the  re- 
ceivers should  equitably  pay  the  full  rental 
during  the  time  of  their  possession,  and 
that  especially  is  this  true  where  the  re- 
ceivers were  appointed  at  the  request  of 
mortgagees  and  upon  their  allegations  that 
the  property  must  be  held  and  operated  to- 
gether in  order  to  prevent  ruinous  sacrifice. 
The  court  here  considered  that  Quincy,  etc., 
R.  Co.  V.  Humphreys,  145  U.  S.  82,  12  S.  Ct. 
787,  36  L.  ed.  632,  supra,  was  an  exception 
to  the  rule  arising  under  peculiar  cireum' 
stances  which  equitably  required  a  differ- 
ent measure  of  compensation).  In  Dayton 
Hydraulic  Co.  v.  Felsenthall,  116  Fed.  961, 
54  C.  C.  A.  537,  the  court  assimilates  the 
practice  to  that  under  the  English  Com- 
panies Act  of  1862,  under  which  the  statu- 
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to  carry  out  executory  contracts  not  only  extends  to  the  right  to  elect  what  con- 
tracts he  will  adopt,  but  also  to  make  the  election  without  subjecting  the  fund 
required  for  the  satisfaction  of  existing  claims  of  creditors  to  a  charge  for  dam- 
ages/^ since  otherwise  persons  claiming  under  such  contracts  would  become 


toiy  liquidator  is  said  to  be  identical  with 
that  of  a  chancery  receiver  inasmuch  as  no 
change  of  title  occurs  upon  his  appointment. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  165 
et  seq. 

Liquidator. —  Under  the  English  Companies 
Act  referred  to  in  Dayton  Hydraulic  Co.  v. 
Felsenthall,  116  Fed.  961,  54  C.  C.  A.  537, 
supra,  this  note^,  it  was  held  that  if  the 
liquidator  retains  the  property  for  the  pur- 
pose of  advantageously  disposing  of  it,  or 
when  he  continues  to  use  it,  the  rent  ought 
to  be  regarded  as  a  debt  contracted  for  the 
purpose  of  winding  up  the  company  and  be 
paid  in  full  like  other  debts  of  like  kind 
during  the  time  the  property  is  so  retained 
or  used;  but  that  the  landlord  is  not  entitled 
to  such  full  payment  for  rent  accruing  since 
the  commencement  of  the  winding  up  where 
the  liquidator  has  done  nothing  except  ab- 
stain from  getting  rid  of  the  property  which 
the  company  holds  as  lessee.  In  re  Oak  Pits 
Colliery  Co.,  21  Ch.  D.  322,  51  L.  J.  Ch. 
768,  47  L.  T.  Rep.  N.  S.  7,  30  Wkly.  Rep. 
759.  See  also  In  re  Bridgewater  Engineer- 
ing Co.,  12  Ch.  D.  181,  where,  under  the 
facts,  it  was  held  that  the  case  was  one 
of  mixed  accommodation  of  the  landlord  and 
the  tenants  and  that  the  court  could  not  say 
that  because  the  chattels  were  sold  upon 
the  premises  the  liquidator  had  used  the 
premises  and  that  they  were  in  his  sole  oc- 
cupation for  the  purposes  of  the  liquidation. 

Privity  created  between  the  lessor  and  re- 
ceiver see  De  Wolf  v,  Roval  Trust  Co.,  173 
111.  435.  50  N.  E.  1049;  U.  S.  Trust  Co.  v. 
Wabash  W.  R.  Co.,  150  U.  S.  287,  14  S.  Ct. 
86,  37  L.  ed.  1085,  in  which  cases  it  is  said 
that  if  the  receiver  adopts  the  lease  he  be- 
comes vested  with  the  title  to  the  leasehold. 
Neither  the  court  nor  the  receiver  may  there- 
after disregard  or  violate  the  contract  and 
pay  rent  only  on  the  basis  of  quantum 
meruit,  and  the  receiver  cannot  remain  in 
occupancy  under  the  lease  for  so  much  of 
the  time  as  he  may  choose  and  at  his  pleas- 
ure abandon  the  premises  and  surrender  the 
lease.  Link  Belt  Mach.  Co.  ?;.  Hughes,  174 
111.  155,  51  N.  E.  179  [affirming  62  Til.  App. 
318];  De  Wolf  v.  Royal  Trust  Co.,  173  HI. 
435,  50  N.  E.  1049;  Spencer  r.  World's  Co- 
lumbian Exposition,  163  111.  117,  45  K  E. 
250  [affirming  58  111.  App.  637],  where, 
however,  the  receiver  kept  the  premises  to 
the  end  of  the  term.  But  see  Bartlett  v. 
Amberg,  92  111.  App.  377  [affirmed  in  100 
in.  15,  60  N.  E.  84]. 

If  he  retains  possession  beyond  a  reason- 
able time  necessary  to  make  his  election  he 
will  be  considered  to  have  ad'opted  the  lease. 
D€  Wolf  Royal  Trust  Co.,  173  111.  435, 
50  N.  E.  1049;  Morrison  v.  Blackall,  68  HI. 
App.  504  [affirmM  in  170  111.  152.  48  N.  E. 
705];  Thomas  v.  Cincinnati,  etc.,  R.  Co.,  77 
Fed.  667   (where  it  was  held,  however,  un- 


der the  facts,  that  the  receiver's  possession 
was  traceable  to  an  agreement  between  him 
and  the  lessor  rather  than  to  the  lease)  ; 
Park  y.  New  York,  etc.,  R.  Co.,  57  Fed.  799 
(where  the  receivers  had  paid  rent,  although 
less  than  that  stipulated  in  the  lease,  and 
it  was  held  that  by  taking  possession  they 
had  not  become  bound  to  pay  the  stipulated 
rental  and  that  the  retention  in  the  particu- 
lar case  did  not  sliow  an  election  on  their 
part  to  accept  the  lease). 

Election  express  or  implied. —  The  receiver 
may  either  expressly  elect,  or,  by  unequivo- 
cal acts  inconsistent  with  the  right  of  entry 
by  the  landlord  indicating  an  election  to 
appropriate  the  leasehold  estate,  be  held  to 
have  done  so  impliedly,  without  any  act  on 
the  part  of  the  landlord  whatever  putting 
the  court  or  the  receiver  to  an  election. 
Link  Belt  Mach.  Co.  v.  Hughes.  174  111.  155, 
51  N.  E.  179  [affirming  62  111.  App.  318]; 
De  Wolf  V.  Royal  Trust  Co.,  173  111.  435,  50 
N.  E.  1049;  Spencer  v.  World's  Columbian 
Exposition,  163  111.  117,  45  N.  E.  250  [af- 
firming  58  111.  App.  637],  over  the  contention 
that  the  receiver  was  not  the  lessor's  re- 
ceiver, or  one  appointed  on  his  application, 
and  that  the  lessor  must  himself  be  the 
actor  in  such  cases,  and  must  put  the  re- 
ceiver to  his  election,  and  that  unless  he 
does  so  the  receiver  is  bound  to  pay  only 
the  reasonable  value. 

Rejection  of  a  demand  by  the  lessor  for 
possession  except  on  a  condition  which  he 
had  no  right  to  impose  was  held  equivalent 
to  an  election  to  retain  possession  from  that 
time  and  binds  the  receiver  for  the  payment 
of  the  rental  thereafter.  Dayton  Hydraulic 
Co.  V.  Felsenthall,  116  Fed.  961,  54  C.  C.  A. 
537. 

The  interest  of  the  lessor  should  not  be  the 
controlling  factor  in  reaching  a  conclusion, 
but  if  the  interests  of  creditors  demand  that 
the  lease  should  not  be  adopted  the  wider 
interests  should  control.  New  York,  etc.,  R. 
Co.  V.  New  York,  etc.,  R.  Co.,  58  Fed.  268. 

Extent  of  use. —  The  owners  of  property, 
who  have  leased  it  to  a  corporation  which 
goes  into  the  hands  of  a  receiver,  are  en- 
titled to  a  reasonable  rental,  irrespective  of 
the  actual  use  made  of  it  by  the  receiver. 
Kneel  and  v.  American  L.  &  T.  Co..  130  U.  S. 
89,  10  S.  Ct.  950,  34  L.  ed.  379. 

Payment  of  taxes  under  terms  of  lease. — 
In  Clyde  v.  Richmond,  etc.,  R.  Co.,  63  Fed. 
21,  it  was  held  that  where  the  receiver  of 
a  leased  property  receives  the  earnings 
thereof  for  more  than  a  year,  and  ap]ilie:« 
such  earnings  to  the  payment  of  interest  on 
the  bonds,  when  the  lease  requires  that  llu^ 
taxes  sliall  be  first  paid,  the  court  will  re- 
quire him,  even  after  the  property  has  been 
surrendered,  to  restore  the  diverted  money 
bv  pavin<x  the  taxes. 
■  18.  Wells  r.  Hartford  Manilla  Co..  76  Conn. 
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preferred  creditors.^^  For  a  failure  to  perform  such  a  contract  the  cause  of  action 
at  best  is  against  the  party  to  the  contract,  not  against  the  receiver  of  his  prop- 
erty,^'^  although  it  would  be  a  claim  at  large.^i  Upon  the  question  of  the  effect 
of  the  appointment  of  a  receiver  of  a  corporation  to  discharge  its  executory  con- 
tracts, the  authorities  are  not  entirely  harmonious.  Where  the  breach  of  the 
contract  by  reason  of  the  insolvency  of  the  corporation  occurs  before  any  inter- 
vention of  the  law,  it  is  held  that  the  creditors  may  stand  upon  the  breach,  and 
upon  dissolution  or  winding-up  proceedings  the  broken  contracts  must  be  treated 


27,  55  Atl.  599;  Fidelity  Safe-Deposit,  etc., 
Co.  V.  Armstrong,  35  Fed.  567. 

19.  Brown  v.  Sheldon,  78  Tex.  543,  14 
S.  W.  1032,  22  Am.  St.  Rep.  67,  11  L.  R.  A. 
394;  Casey  v.  Northern  Pac.  R.  Co.,  15 
Wash.  450,  48  Pac.  53;  Scott  v.  Ranier 
Power,  etc.,  Co.,  13  Wash.  108,  42  Pac.  531. 

20.  Brown  v.  Warner,  78  Tex.  543,  14  S.  W. 
1032,  22  Am.  St.  Rep.  67,  11  L.  R.  A. 
394. 

Solvent  corporation. — After  defendant  cor- 
poration had  entered  into  a  subcontract  to 
do  certain  work  for  plaintiff,  one  of  defend- 
ant's stock-holders,  because  of  dissension  in 
the  management,  was  appointed  receiver. 
The  corporation  was  not  insolvent,  and  the 
receivership  proceedings  were  instituted  to 
enable  the  stock-holder  to  get  control  of  the 
corporation.  Shortly  thereafter  he  purchased 
the  stock  of  the  other  stock-holders  and  pai^ 
the  corporation  debts  out  of  the  personal 
estate,  and  the  receivership  proceedings  were 
dismissed  under  an  order  directing  a  restora- 
tion to  the  company  of  all  the  property  in 
the  hands  of  the  receiver,  subject  to  existing 
liabilities.  It  was  held  that  the  receivership 
proceedings  were  no  defense  to  the  corpora- 
tion's breach  of  such  contract.  Stannard  v. 
Reid,  118  N.  Y.  App.  Div.  304,  103  N.  Y. 
Suppl.  521. 

Cancellation  of  insurance  policies  see  In- 
SUKANCE,  22  Cyc.  1404. 

21.  Central  Trust  Co.  r  East  Tennessee 
Land  Co..  79  Fed.  19.  See  also  Wolf  v.  State 
Nat.  Bank,  178  111.  85,  52  N.  E.  896.  And 
see  m/ra,  V,  A,  1,  b. 

After  payment  of  other  creditors. —  In 
Wells  r.  Hartford  Manilla  Co.,  76  Conn.  27, 
55  Atl.  599,  supra,  note  18,  it  was  recog- 
nized that  if  there  were  to  remain  in  the 
hands  of  the  receiver  a  balance  after  the 
expenses  of  settlement  and  claims  were  paid 
so  that  the  allowance  of  a  claim  of  this 
character  would  not  encroach  upon  the  as- 
sets necessary  to  satisfy  other  creditors,  it 
might  be  allowed,  and  that  there  might  be 
cases  where  the  act  of  a  receiver  in  not 
adopting  an  executory  contract  would  entail 
such  injury  upon  the  other  party  to  the  con- 
tract by  reason  of  what  he  had  already  done 
under  it  and  of  his  reliance  upon  the  faith 
that  it  would  be  carried  out  that  a  claim 
against  the  estate  would,  upon  principles 
of  equity  which  underlie  receivership  pro- 
ceedings, be  recognized  and  allowed.  So  in 
Eddy  V.  Co-operative  Dress  Assoc.,  3  N.  Y. 
Civ.  Proe.  442  [following  People  v.  Globe 
Mut.  Ins.  Co.,  91  N.  Y.  174,  infra,  note 
24],  it  was  held  that  claims  of  existing 
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creditors  must  be  paid  before  the  funds  in 
the  hands  of  the  receiver  could  be  used  in 
the  settlement  of  a  claim  of  an  employee 
of  a  corporation  for  future  salary.  The 
court  distinguished  Kincaid  v.  Dwindle,  59 
N.  Y.  548,  in  that  it  involved  a  receiver 
pendente  lite  and  arose  before  the  code  pro- 
vision controlling  the  case  in  hand,  under 
which  the  property  left  after  the  payment 
of  creditors  was  to  be  distributed  to  stock- 
holders instead  of  being  returned  to  the  cor- 
poration, which  seemed  to  indicate  that  a 
final  decree  of  sequestration  worked  a  prac- 
tical dissolution  of  the  corporation.  But  see 
in  this  connection  supra,  IV,  D,  6,  b,  ( n ) . 

As  between  lessor  and  lessee,  it  is  held 
that  the  lessor's  remedy  on  the  covenants 
to  pay  rent  in  a  lease  remains  and  may 
be  pursued  by  the  lessor  against  the  lessee 
as  a  claim  at  large.  Johnston  v.  Amos, 
114  Iowa  530,  87  N.  W.  491;  Gaither  v. 
Stockbridge,  67  Md.  222,  9  Atl.  632,  10  Atl. 
309.  And  liability  of  the  lessee  in  such 
case  is  not  affected  by  the  election  of  the 
receiver  not  to  accept  the  lease.  Chemical 
Nat.  Bank  v.  Hartford  Deposit  Co.,  161  U.  S. 
1,  16  S.  Ct.  439,  40  L.  ed.  595  [affirming 
156  111.  522,  41  N.  E.  225].  And  where, 
under  statute,  upon  the  dissolution  of  a  cor- 
poration its  assets  become  a  trust  fund  for 
the  payment  of  all  its  debts,  which  include 
those  to  mature  as  well  as  those  matured, 
until  a  lease  to  the  corporation  is  extin- 
guished the  lessor  is  entitled  to  payment  of 
rent  as  it  accrues ;  if  he  does  not  reenter 
the  estate  will  be  liable  for  the  rent  in  the 
due  course  of  administration  (People  v. 
National  Trust  Co.,  82  N.  Y.  283 )  ;  and  if 
the  lessor  reenters  and  lets  the  property  for 
the  balance  of  the  term  he  may  have  the  dif- 
ference between  the  rent  reserved  in  the  lease 
and  that  for  the  balance  of  the.  term  (Peo- 
ple V.  St.  Nicholas  Bank,  151  N.  Y.  592,  45 
N.  E.  1129).  But  on  the  other  hand  it  is 
held  that  a  claim  for  rent  accruing  after  the 
surrender  of  the  premises  by  a  receiver  of 
an  insolvent  corporation,  appointed  under 
the  statute  of  New  Jersey,  which  rent  ac- 
crued under  the  covenant  by  the  corpora- 
tion, cannot  be  proved  at  all.  Klien  v.  W.  A. 
Gavenisch  Co.,  64  N.  J.  Eq.  50,  53  Atl. 
196 ;  Stockton  v.  Mechanics',  etc.,  Sav.  Bank, 
32  N.  J.  Eq.  163.  See  also  for  a  similar 
holding  as  to  rent  under  a  contract  with  a 
national  bank  in  an  insolvency  and  dissolu- 
tion proceeding  Fidelity  Safe-Deposit,  etc., 
Co.  V.  Armstrong,  35  Fed.  567. 

Judgment  recovered  after  appointment  of 
receiver  see  supra,  IV,  D,  7,  e,  (iii),  (a). 
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as  they  are  found  but  when  there  is  no  matured  claim  or  right  of  action  for 
breach  at  that  time  damages  cannot  be  recovered  against  the  receiver,  although 
the  corporation  might  still  be  liable,^^  and  where  a  receiver  is  appointed  to  take 
control  of  all  the  property  of  the  company  and  to  assume  the  entire  management 
of  its  affairs,  the  corporate  officers  are  thereby  suspended,  and  in  respect  of  com- 
pensation for  services  thereafter  the  corporation  is  guilty  of  no  breach  of  contract, 
since  the  order  of  the  court  operates  upon  both  parties  alike  and  prevents  the 
officers  and  agents  from  interfering  with  the  receiver's  management,  and  per- 
formance of  contracts  for  services  to  the  corporation  would  be  illegal ;  this  rule 
is  recognized  even  though  the  corporation  is  not  dissolved  in  the  proceeding, 
but  is  permitted  to  resume  its  functions  after  the  receiver  is  discharged/^  although 


22.  Wells  V.  Hartford  Manilla  Co.,  76 
Conn.  27,  55  Atl.  599;  People  v.  Globe  Mut. 
L.  Ins.  Co.,  91  N.  Y.  174  [citing  People  v. 
Security  L.  Ins.,  etc.,  Co.,  78  N.  Y.  114,  .34 
Am.  Rep.  522,  as  illustrating  the  doctrine, 
where  an  insurance  company  failed  to  keep 
on  hand  funds  required  by  law,  became  in&^ol- 
vent  and  discontinued  business  and  failed  to 
carry  its  policies,  whereby  it  broke  its  con- 
tracts with,  its  policy-holders  who  had  a 
right  to  stand  upon  the  breach  in  the  pro- 
ceedings for  the  dissolution  of  the  corpora- 
tion]. See  also  Commercial  Pub.  Co.  v.  Beck- 
with,  167  N.  Y.  329,  60  N.  E.  642;  Eddy 
Co-operative  Dress  Assoc.,  3  N.  Y.  Civ.  Proc. 
442;  Central  Trust  Co.  v.  East  Tennessee 
Land  Co.,  79  Fed.  19. 

23.  Wells  V.  Hartford  Manilla  Co.,  76  Conn. 
27,  55  Atl.  599;  Chemical  Nat.  Bank  v.  Hart- 
ford Deposit  Co.,  161  U.  S.  1,  16  S.  Ct.  439, 
40  L.  ed.  595  [affirming  156  111.  522,  41  N.  E. 
225]. 

24.  Lenoir  v.  Linville  Imp.  Co.,  126  N.  C. 
922,  36  S.  E.  185,  51  L.  P.  A.  146  [upon  the 
authority  of  People  v.  Globe  Mut.  L.  Ins.  Co., 
91  N.  Y.  174,  supra,  note  22,  which  involved 
the  right  of  a  general  agent  of  an  insurance 
company  to  salary  under  a  contract,  after  the 
appointment  of  a  receiver  and  an  order  re- 
straining the  corporation,  its  officers,  etc., 
from  the  prosecution  of  the  corporate  busi- 
ness or  the  exercise  of  its  corporate  fran- 
chises, and  an  order  of  dissolution,  in  a 
proceeding  by  the  state  under  the  statutes, 
the  court  holding  that  what  had  happened 
was  the  dissolution  of  the  contract  by  the 
sovereign  power  of  the  state  rendering  per- 
formance by  either  party  impossible,  and  bas- 
ing the  ruling  also  upon  the  principle  that 
the  natural  death  of  the  agent  or  the  cor- 
porate death  of  the  company  ended  the  con- 
tract], as  to  the  right  of  officers  to  salary 
after  the  appointment  of  a  receiver  in  a 
creditor's  suit,  the  court  holding  that  the 
practical  effect  of  such  an  order  was  to  enjoin 
the  performance  of  the  contract  by  either 
party.  People  v.  Globe  Mut.  L.  ins.  Co., 
supra  [followed  in  Eddy  v.  Co-Operative  Dress 
Assoc.,  3  N.  Y.  Civ.  Proc.  442,  upon  the 
theory  that  under  the  code  provision  con- 
trolling, a  final  decree  of  sequestration  of  cor- 
porate property  operated  as  a  practical 
dissolution  of  the  corporation],  fiirtlior  dis- 
tinguishes such  case  from  those  illustrated 
by  People  v.  Security  L.  Ins.,  etc.,  Co.,  78 
N.  Y.  222,  supra,  note  22,  and  indicates  that 


the  same  distinction  explains  the  following 
English  cases  involving  the  right  to  damages 
for  the  breach  of  contract  in  proceedings  un- 
der the  English  statutes  for  the  winding  up 
of  corporations:  In  re  English,  etc..  Mar. 
Ins.  Co.,  L.  R.  5  Ch.  737,  39  L.  J.  Ch.  685, 
23  L.  T.  Rep.  N.  S.  685,  18  Wkly.  Rep.  1122; 
In  re  London,  etc..  Bank,  L.  R.  9  Eq.  149, 
21  L.  T.  Rep.  N.  S.  742,  18  Wkly.  Rep.  273; 
In  re  London,  etc.,  Co.,  L.  R.  7  Eq,  550,  38 
L.  J.  Ch.  562,  20  L.  T.  Rep.  N.  S.  1931;  In  re 
English  Joint  Stock  Bank,  L.  R.  4  Eq.  350; 
In  re  Patent  Floor  Cloth  Co.,  41  L.  J.  Ch. 
N.  S.  476,  26  L.  T.  Rep.  N.  S.  467. 

Rule  of  text  applied  in  other  cases,— 
Griffith  V.  Blackwater  Boom,  etc.,  Co.,  46  W. 
Va.  56,  33  S.  E.  125  [citing  People  v.  Globe 
Mut.  Ins.  Co.,  91  N.  Y.  174]  (where,  as  in 
the  case  cited,  there  was  an  order  of  dissolu- 
tion, and  the  court  distinguishes  the  case  of 
a  voluntary  dissolution,  and  there  had  been 
no  breach  at  the  time  the  receiver  was  ap- 
pointed) ;  Tennis  Bros.  Co.  v.  Wetzel,  etc.,  E. 
Co.,  140  Fed.  193  (holding  that  a  federal 
court  sitting  in  West  Virginia,  although  hav- 
ing priority  of  jurisdiction,  will  not  decree 
damages  for  the  wrongful  termination  of  a 
contract  by  a  defendant  corporation,  where  a 
few  days  afterward  a  receiver  was  appointed 
for  defendant  by  a  state  court  in  insolvency 
proceedings,  which,  under  the  law  of  the  state 
as  settled  by  decision,  had  the  effect  of  termi- 
nating all  executory  contracts  not  adopted  by 
the  receiver,  without  liability  for  their 
breach)  ;  Malcomson  v.  Wappoo  Mills,  88  Fed. 
680  (holding  that  damages  are  not  recoverable 
against  a  corporation  for  its  failure  to  per- 
form a  contract  for  the  sale  and  delivery  of 
merchandise) . 

Mere  license. —  Where  the  president  of  a 
corporation  by  a  verbal  agreement  grants  per- 
mission to  another  to  box  and  gather  the 
turpentine  from  the  pine  trees  growing  on 
the  land  of  the  corporation,  such  verbal  per- 
mit amounts  only  to  a  license,  which  becomes 
void  on  the  appointment  of  a  receiver  for  the 
properties  of  such  corporation  at  the  suit  of 
its  creditors.  IMcKinnon-Young  Co.  v.  Stock- 
ton, 53  Fla.  734,  44  So.  237. 

25.  Lenoir  r.  Linville  Imp.  Co.,  126  N".  C. 
922,  36  S.  E.  185,  51  L.  R.  A.  146,  which  case 
would  seem  to  be  distinguishable  to  some  ex- 
tent from  People  v.  Globe  ^Nhit.  Ins.  Co.,  01 
N.  Y.  174,  supra,  note  24,  since  the  rule  in 
that  case  is  partially  founded  on  the  corporate 
death  of  the  company. 
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it  would  not  apply  if  the  receivership  were  only  partial,  extending  to  particular 
property,  and  leaving  the  corporation  in  the  general  and  even  partial  manage- 
ment of  its  affairs.^^  On  the  other  hand  it  is  held  that  a  claim  for  damage  for 
a  breach  of  contract  for  services,  occasioned  by  the  insolvency  of  the  corporation, 
may,  upon  such  insolvency  being  ascertained  by  adjudication  and  a  receiver 
appointed,  participate  in  the  'pro  rata  distribution  of  the  funds  in  the  hands  of 
the  receiver.^'  Insolvency,  if  excusing  the  performance  of  an  executory  con- 
tract by  the  other  party,  will  not  relieve  him  from  the  necessity  of  tendering 
performance  if  he  would  claim  damages  for  a  breach  of  the  contract,^^  and  the 
appointment  of  a  receiver  upon  the  dissolution  of  a  partnership,  with  power  to 
continue  the  business  of  the  firm,  will  not  entitle  one  claiming  under  a  contract 
of  employment  to  recover  for  future  services  irrespective  of  the  breach  or  per- 
formance on  his  part.^^ 

(ii)  Disposition  OF  Property  or  Funds^^ —  (a)  In  General.  One  who, 
by  a  decree  which  remains  unchallenged,  has  been  divested  of  all  interest  in  prop- 
erty of  which  the  court  has  jurisdiction,  cannot  thereafter  complain  of  any  order 
respecting  its  ownership  and  control.^^  But,  the  real  custody  of  property  in 
the  hands  of  a  receiver  being  in  the  court  of  which  he  is  an  officer, he  has  no 
personal  control  of  money  so  in  his  hands;  he  cannot  speculate  with  the  subject 
of  his  trust,^*  and  ordinarily  he  can  invest  it,^^  or  pay  it  out  only  with  the  sanction 


2Q.  Lenoir  v.  Linville  Imp.  Co.,  126  C. 
922,  36  S.  E.  185,  51  L.  E.  A.  146. 

27.  Spader  v.  Mural  Decoration  Mfg.  Co., 
47  N.  J.  Eq.  18,  20  Atl.  378,  where  after  call- 
ing attention  to  the  fact  that  after  the  pay- 
ment of  the  corporate  debts  under  the  statute 
all  surplus  assets  are  returned  to  the  stock- 
holders, it  is  said  that  it  could  not  have  been 
the  intention  of  the  lawmakers  to  distribute 
the  surplus  of  assets,  or,  in  other  words,  re- 
turn capital  to  the  stock-holders  of  the  com- 
pany (that  is,  to  those  who  deliberately 
ventured  for  gain  and  pledged  their  capital 
for  the  securit}^  of  those  who  were  induced 
to  deal  with  them,  and  at  the  same  time  dis- 
regard those  who,  dealing  with  those  stock- 
holders upon  the  faith  of  that  security,  be- 
came justly  entitled  to  damages  for  breaches 
of  contracts  occasioned  by  an  insolvency  and 
suspension  that  the  very  capital  relied  upon 
was  intended  to  ward  off ;  that  such  distribu- 
tion would  be  the  protection  of  capital  against 
its  just  licibility;  and  that  this  rule  applies 
even  though  the  breach  and  consequent  dam- 
age follow  the  insolvency.  Some  of  the 
English  cases  cited  in  People  v.  Globe  Mut. 
Ins.  Co.,  91  N.  Y.  174,  to  the  distinction  there 
mentioned  [supra,  note  24)  are  cited  in  this 
case  also ;  but  it  does  not  appear  that  the  dis- 
tinction in  the  New  York  case  influenced  this 
decision,  and  in  Lenoir  v.  Linville  Imp.  Co., 
126  K  C.  922,  36  S.  E.  185,  51  L.  E.  A.  146 
(supra,  note  24),  the  court  adopts  the  rule 
of  the  New  York  case  as  directly  opposed  to 
that  laid  down  in  Spader  v.  Mural  Decoration 
Mfg.  Co.,  supra.  In  Rosenbaum  v.  U.  S. 
Credit  System  Co.,  61  N.  J.  L.  543,  40  Atl. 
591,  a  result  similar  to  that  in  the  case  first 
above  cited  was  reached,  the  court  distin- 
guishing People  V.  Globe  Mut.  Ins.  Co.,  supra, 
in  that  the  company  and  its  agent  were  re- 
strained by  injunction  in  that  case  at  the 
instance  of  the  attorney-general  from  the 
further  prosecution  of  the  business  of  the 
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eomipany,  etc.,  and  the  receiver  was  appointed 
and  the  corporation  dissolved,  while  in  the 
case  in  hand  the  suspension  of  the  business 
of  the  company  was  in  August  and  the  for- 
feiture of  the  charter  was  in  the  following 
October,  the  injunction  issued  in  August  not 
restraining  defendant  from  exercising  its 
franchises,  and  the  statutes  in  New  Jersey 
nowhere  providing  that  the  mere  adjudica- 
tion of  insolvency  and  appointment  of  a  re- 
ceiver should  take  from  the  corporation  its 
right  to  transact  business.  It  will  be  seen 
that  this  case  differs  from  Lenoir  v.  Linville 
Imp.  Co.,  supra,  note  24,  in  that  the  appoint- 
ment of  the  receiver  in  that  case  was  taken 
to  have  the  same  effect  as  the  injunction 
issued  in  People  v.  Globe  Mut.  L,  Ins.  Co., 
supra. 

28.  Florence  Min.  Co.  v.  Brown,  124  U.  S. 
385,  8  S.  Ct.  531,  31  L.  ed.  424,  which  was 
upon  the  appointment  of  a  receiver  of  a  cor- 
poration. 

29.  Bird  v.  Austin,  40  N.  Y.  Super.  Ct. 
109. 

Termination  of  relation  of  master  and  serv- 
ant generally  see  Master  and  Servant,  26 
Cyc.  985. 

30.  Distribution  generally  see  infra,  V,  D. 

31.  La  Junta,  etc.,  Canal  Co.  v.  Hess,  31 
Colo.  1,  71  Pac.  415. 

32.  See  supra,  IV.  D,  2,  c. 

33.  Fields  v.  U.  S.,  27  App.  Cas.  (D.  C.) 
433. 

34.  Harrigan  v.  Gilchrist,  121  Wis.  127, 
99  N.  W.  909. 

Profits  accrue  to  estate  see  supra,  IV,  F, 
6,  b,  (II). 

35.  Fields  v.  U.  S.,  27  App.  Cas.  (D.  C.) 
433;  Eicks  V.  Broyles,  78  Ga.  610,  3  S.  E. 
772,  6  Am.  St."  Eep.  280;  Heffron  v. 
Eice,  149  111.  216,  36  N.  E.  562,  41  Am.  St. 
Eep.  271  (no  right  to  loan  trust  funds)  ; 
Atty.-Gen.  v.  North  American  L.  Ins.  Co.,  89 
N,  Y.  94. 
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of  the  court  appointing  him;^^  and  it  has  been  held  that  no  legal  right  can  be 
asserted  by  one  whose  title  is  based  on  the  receiver's  unauthorized  act  in  dis- 
posing of  assets. But  it  has  been  held  that  where  property  capable  of  being 
productive  of  profit  to  those  interested  in  it  is  intrusted  to  a  receiver  for  an  indefi- 
nite period  and  in  all  probability  will  remain  in  his  hands  for  several  years,  it 
would  be  improper  for  him  to  permit  it  to  remain  unproductive,^^  and  that  if  he 
has  such  a  sum  of  money  on  hand  as  that  if  it  were  his  own  he  would  invest,  it 
is  his  duty  to  ask  leave  of  the  court  to  invest  it  and  to  try,  in  good  faith,  to  k^ep 
it  invested  for  the  benefit  of  the  owners.^^  A  receiver  is  bound  to  obey  the  orders 
of  the  court  under  whose  authority  he  is  acting  as  to  the  disposition  of  funds  in 
his  hands. If  he  has  wrongfully  taken  property  under  a  misapprehension  of 


He  must  pursue  the  directions  of  the  court 

as  to  the  manner  of  investing  funds  which  he 
is  appointed  to  receive  and  invest.  Roller  v. 
Paul,  106  Va.  214,  55  S.  E.  558.  And  he  will 
be  chargeable  with  any  loss  if  he  acts  other- 
wise. Carr  v.  Morris,  85  Va.  21,  6  S.  E. 
613.  But  an  order  authorizing  the  receiver 
to  "  collect  all  moneys  due  them,  to  secure, 
loan,  invest,  and  apply  tlie  same  for  the 
benefit  and  advantage  of  the  said  infants, 
under  the  direction  and  subject  to  such  rules 
and  orders  in  every  respect  as  this  court  may 
from  time  to  tim.e  make  in  regard  thereto," 
was  held  virtually  to  instruct  the  receiver 
to  invest  the  fund,  using  good  faith  and  sound 
discretion,  and  he  was  not  bound  to  report  the 
investment  to  the  court  before  making  it. 
Alston  V.  Massenburg,  125  K  C.  582,  34  S.  E. 
633. 

Profit  upon  an  illegal  investment  will  be 
added  to  the  principal  and  not  paid  out  as 
income,  since  the  capital  was  risked  in  the  in- 
vestment. Baldwin  t".  Crawford,  2  Ch.  Chamb. 
(U.  C.)  9. 

Loan  to  self  or  firm. —  It  is  a  violation  of 
his  trust  for  a  receiver  to  loan  money  to  him- 
self, or  to  a  firm  of  which  he  is  a  member,  and 
the  dual  relation  as  receiver  and  borrower  will 
not  protect  the  firm,  although  it  may  clearly 
appear  that  the  money  has  been  repaid  by 
the  firm  to  the  receiver.  Ryan  v.  Morrill,  83 
Ky.  352. 

36.  Fields  v.  U.  S.,  27  App.  Cas.  (D.  C.) 
433;  Willis  V.  Sharp,  124  N.  Y.  608,  26  N.  B. 
974. 

Receiver  appointed  by  consent.™  In  Louis- 
iana it  was  held  that  a  receiver  to  collect 
moneys  due  parties  appointed  on  the  motion 
of  one  of  the  parties  with  the  consent  of  the 
other  is  the  agent  of  the  parties  and  not  the 
officer  of  the  court  and  that,  although  he  has 
no  authority  to  pay  their  debts,  if  they  know 
be  is  doing  so  and  do  not  then  object,  they 
cannot  object  afterward.  Kellar  v.  Williams, 
3  Rob.  (La.)  321. 

Notice  see  infra,  note  65. 

Reconveyance  and  redelivery  on  termina- 
tion of  receivership  see  infra,  TV,  I. 

Sale  of  property  see  infra,  IV,  H. 

87.  The  Clara  A.  Mclntyre,  94  Fed.  552, 
holding  that  recovery  on  a  note  assigned  by 
receivers  cannot  be  had  unless  it  is  shown 
that  the  assignment  was  authorized  by  the 
court.  But  see  Atchison  v.  Davidson,  2  Pinn. 
(Wis.)   48,  where  it  was  presumed  that  re- 


ceivers of  a  bank  had  full  power  to  dis- 
burse and  divide  the  assets  to  and  among 
creditors  and  where  they  transferred  a  nego- 
tiable promissory  note  which  was  among  the 
assets  of  the  bank  in  payment  of  a  demand 
against  it,  in  the  absence  of  proof  of  the  ex- 
tent of  their  authority,  it  was  held  that  the 
title  to  the  note  passed  and  that  if  other 
creditors  had  not  been  paid  in  full  the  re- 
ceiver would  be  liable  for  the  misapplication 
of  the  assets. 

Indorsement  of  note  given  in  individual 
transaction. —  But  in  Davis  v.  Peck,  54  Barb. 
(N.  Y.)  425,  it  was  held  that  where  notes 
were  given  to  one  as  "  receiver  of "  a  par- 
ticular bank  and  were  indorsed  by  him  as  re- 
ceiver, in  an  action  by  the  indorser  indi- 
vidually on  the  notes,  tlie  indorsement  prima 
facie  vested  him  with  the  title,  and  he  might 
sue  on  them  individually,  the  testimony  being 
uncontradicted  that  the  transactions  between 
the  parties  were  individual  transactions. 

Sale  as  trustee  not  passing  title.— -  Hitz  r. 
Jenks,  185  U.  S.  155,  22  S.  Ct.  598,  46  L.  ed. 
851  [reversing  16  App.  Cas.  (D.  C.)  530], 
holding  that  a  sale  of  real  property,  without 
special  leave  of  court,  by  the  trustee  in  a 
private  deed  of  trust,  while  such  property  was 
in  his  possession  as  receiver  in  a  case  to 
which  he  was  a  party,  and  which  had  at  the 
time  been  removed  to  the  supreme  court  of 
the  United  States  by  appeal  with  supersedeas, 
conferred  no  title  on  the  beneficiary  in  the 
deed  of  triist,  for  whose  benefit  the  purchase 
was  made,  and  who  was  also  a  party  to  the 
suit,  as  against  a  party  who  by  cross  bill  dis- 
missed by  the  decree  appealed  from  \vas 
seeking  to  have  such  deed  set  aside  as  void 
as  to  her. 

38.  Battaile  r.  Fisher.  36  Miss.  321. 
Leasing  see  infro,  TV,  F,  6,  e,  (ii),  (d),(6). 

39.  Schwartz  r.  Kevstone  Oil  Co..  153  Pa. 
St.  283,  25  Atl.  1018.  Coinpare  the  cases 
cited  infra,  notes  51.  et  seq. 

40.  niinois. —  Dewar  r.  Ellwood,  98  111. 
App.  46,  order  to  pay  over  money. 

To  WO: — How  i\  Jones,  60  Iowa  70.  14  N.  W. 
193. 

Kentucky. —  Johnson  r.  Gmiter,  0  Bush 
534;  Wood  V.  Wilcox.  14  Ky.  L.  Rep.  574: 
Hodge  V.  Quirv,  9  Kv.  L.  Rep.  650. 

^fari/1and.~'Hami\\  r.  Hamill,  27  Md.  679. 

Jirissouri. —  Ex  p.  Halev,  99  Mo,  150.  12 
S.  W.  667  [affjmiing  37  Mo.  App.  562L 

New  YorA-.— Piatt  r.  York,  etc.,  R. 
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his  rights  and  duties,  he  is  bound  to  obey  the  order  of  the  court  to  make  resti- 
tution.^^ The  court  may  direct  the  appHcation  of  funds  of  the  estate  to  pre- 
serve from  complete  loss  an  asset  of  greater  value  than  the  amount  so  expended,*^ 


Co.,  170  N.  Y.  451,  63  N.  E.  532;  Willis  v. 
Sharp,  124  N.  Y.  406,  26  N.  E.  974. 

"West  Virginia.—  Baltimore,  etc.,  E,.  Co.  v. 
Vanderwerker,  33  W.  Va.  191,  10  S.  E.  289. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  182. 

As  between  different  jurisdictions. — A  re- 
ceiver of  an  insolvent  corporation  in  New- 
Jersey  to  administer  the  assets  there  was 
held  to  have  no  power  to  transfer  to  a  for- 
eign jurisdiction  any  question  touching  the 
distribution  of  such  assets,  or  to  deprive  the 
court  appointing  him  of  its  authority  over 
him  and  over  the  fund  which  he  holds  as  its 
officer.  Reynolds  Stockton,  43  N.  J.  Eq. 
211,  10  AtL  385,  3  Am.  St.  Rep.  305  [affirmed 
in  140  U.  S.  254,  11  S.  Ct.  773,  35  L.  ed. 
464]. 

Failure  of  banker  after  premature  payment 
of  instalment. —  In  Shaftsbury's  Case,  Prec. 
Ch.  558,  24  Eng.  Reprint  250,  a  receiver  of 
an  estate  out  of  which  he  was  to  pay  an 
annuity  acquainted  the  annuitant  with  the 
name  of  his  banker  and  that  the  money  would 
be  deposited  in  the  latter's  hands  for  the  use 
of  the  annuitant  who  named  another  and 
prdered  payment  into  the  latter's  hands, 
which  the  receiver  did  several  times.  The 
money  payable  on  Michaelmas  was  paid  in 
the  preceding  July  and  on  Michaelmas  day 
the  banker  stopped  payment  and  became  in- 
solvent, and  it  was  held  that  the  loss  should 
fall  on  the  receiver  since  the  annuitant  had 
no  right  to  the  money  before  the  day  for 
payment,  although  whether  the  estate  or  the 
receiver  should  ultimately  bear  the  loss  was 
reserved  until  the  final  accounting. 

Collateral  attack. —  Piatt  v.  New  York,  etc., 
R.  Co.,  170  N.  Y.  451,  63  N.  E.  532  (holding 
that  where  the  court  had  erroneously  ordered 
the  receiver  to  take  possession  of  a  particu- 
lar class  of  property  the  order  was  not  void, 
and  a  subsequent  order  directing  a  payment 
of  such  fund  was  at  most  erroneous  and  not 
void  ah  ifiitio  and  subject  to  collateral  at- 
tack) ;  Clark  v.  Binninger,  75  N.  Y.  344 
(holding  that  the  question  of  the  propriety 
of  such  orders,  unappealed  from,  as  distin- 
guished from  the  power  to  make  them,  can- 
not be  raised  when  the  receiver  is  punished 
for  such  disobedience). 

Appeal  from  order. —  In  Kirkpatrick  v. 
Eastern  Milling,  etc.,  Co.,  135  Fed.  151,  it 
was  held  that  a  receiver  is  not  entitled  to 
appeal  from  an  order  directing  him  to  de- 
liver property  to  the  intervener  but  that 
other  parties  joined  as  respondents  m  the 
petition  were  entitled  to  appeal.  See  also 
Appeal  and  Ebroe,  2  Cyc.  641. 

Death  of  person  to  whom  payment  ordered 
see  supra,  TV,  F,  5,  c,  note  52. 

Obedience  and  disobedience  of  orders  gen- 
erally see  supra,  TV,  F,  5. 

Set-off  of  personal  claim  of  receiver  see 
supra,  TV,  F.  6,  b,  (ii),  note  64. 

41.  See  infra,  VI,  D,  2,  b,  (iv). 

[IV,  F,  6,  e,  (II),  (A)] 


Fund  paid  out  under  order  of  court. —  But 

where  the  court,  upon  the  dissolution  of  a 
life  insurance  association,  erroneously  took 
from  a  trustee  funds  placed  in  his  hands  for 
a  specific  purpose,  to  be  distributed  through 
the  receiver  instead  of  through  the  trustee, 
and  there  was  laches  on  the  part  of  the 
trustee  in  applying  to  have  the  fund  re- 
stored, the  receiver  will  be  protected  in  pay- 
ments made  therefrom  by  him  in  good  faith 
under  the  orders  of  the  court.  In  re  Home 
Provident  Safety  Fund  Assoc.,  129  N.  Y. 
288,  29  N.  E.  323,  holding  further  that  the 
attorneys  to  whom  any  portion  of  the  fund 
had  been  so  paid  should  be  compelled  to  pay 
it  back  to  the  receiver,  and  upon  receipt 
thereof  he  should  be  directed  to  pay  it  to 
the  trustee. 

42.  See  the  cases  cited  infra,  this  note. 
Payment  to  parties  —  discretionary  order. 

—  Piatt  V.  Piatt,  66  N.  Y.  360,  holding  that 
where  an  interlocutory  judgment  in  an  action 
to  set  aside  fraudulent  conveyances  deter- 
mines the  title  to  be  in  plaintiff,  subject  to 
certain  liens  of  defendant,  and  directs  an 
accounting,  and  by  consent  a  receiver  is  ap- 
pointed, it  is  within  the  discretion  of  the 
court  to  order  the  receiver  to  pay  plaintiff 
rents  collected,  on  proper  terms,  as  upon  the 
execution  of  a  bond  conditioned  for  the  re- 
payment of  the  money  if  so  ordered.  But 
in  Taylor  f.  Sweet,  40  Mich.  736,  it  was  held 
that  an  order  directing  the  receiver  in  a  suit 
for  partnership  accounting  to  pay  a  certain 
amount  from  the  partnership  funds  to  each  of 
the  parties,  without  reference  to  the  state  of 
their  accounts,  and  to  charge  them  with  the 
sums  so  paid,  was  improperly  granted  as  the 
parties  might  not  be  able  to  respond  to  a 
decree  for  sums  so  charged  on  final  account- 
ing. 

Order  for  repayment. —  Where  money  in 
court,  in  the  hands  of  a  receiver  appointed  to 
convert  property  for  the  benefit  of  those  en- 
titled, is  improperly  paid  out  to  a  party 
under  order  of  the  court,  the  court  may  order 
the  person  who  received  it  to  reimburse  those 
entitled  to  it,  the  payment  having  been  made 
without  their  consent.  Boice  v.  Conover,  54 
N.  J.  Eq.  531,  35  Atl.  402  {modified  in  other 
respects  in  63  N.  J.  Eq.  273,  53  AtL  910]. 

On  order  of  sale  see  infra,  TV,  H,  2,  a,  text 
and  note  42. 

43.  Asheville  Cigar  Co.  v.  Brown,  100  Ga. 
171,  28  S.  E.  37,  where  a  penalty  was  assessed 
by  the  governor  against  the  receiver  of  a 
penitentiary  company  because  of  maltreat- 
ment of  convicts,  and  it  was  held  that  al- 
though the  assessment  was  unauthorized,  the 
lease  of  the  company  might  have  been  can- 
celed, and  the  court  properly  exercised  its  dis- 
cretion in  ordering  the  payment  of  the 
penalty  and  thereby  preserving  the  lease 
which  might  otherwise  have  been  lost  to 
creditors  by  its  cancellation. 
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and  so  the  court  has  the  power,  for  the  purpose  of  preserving  and  making  valu- 
able the  property  which  it  is  administering,  to  direct  the  payment  and  discharge 
of  threatening  encumbrances  in  the  interest  of  all  parties/^  and  by  subsequent 
approval  may  ratify  payments  of  this  nature  made  by  a  receiver  without  previous 
express  authority.*^ 


Loan  and  security. —  In  Kalbfleish  v.  Kalb- 
fleish,  13  N.  Y.  Suppl.  397,  it  was  held  that 
where  a  receiver  had  among  the  assets  of  his 
assignor  shares  of  stock  of  a  corporation, 
which  shares  were  in  immediate  danger  of 
becoming  valueless  by  the  inability  of  the  cor- 
poration to  pay  its  working  expenses,  the 
court  may  authorize  the  receiver  to  advance 
money  to  such  corporation,  taking  security 
therefor,  to  enable  it  to  continue  its  business. 

Advancing  money  to  preserve  business. — 
Where  upon  the  dissolution  of  a  partnership 
in  a  brewery  business  the  receiver  was  di- 
rected to  carry  on  the  business,  and  it  appear- 
ing that  the  copartnership  was  accustomed  to 
advance  money  to  saloon-keepers  for  the 
fitting  up  of  their  saloons  —  taking  back 
chattel  mortgages  —  and  also  to  advance 
money  for  the  saloon  licenses,  which  were  as- 
signed to  it  as  security,  and  that  the  licenses 
were  about  to  expire,  and  the  customers  could 
not  renew  them,  and  the  market  for  the  beer 
would  be  lost,  it  was  held  that  permission 
might  be  given  to  the  receiver  to  advance 
money  for  the  renewal  of  the  licenses,  granted 
in  such  manner  as  not  to  bind  the  parties  to 
a  continuance  of  the  business  for  any  fixed 
period,  nor  to  interfere  with  any  application 
to  have  the  business  sold.  Bernheimer  X). 
Schmid,  71  N.  Y.  App.  Div.  244,  75  N.  Y. 
Suppl.  899.  ^ 

44.  American  Pig  Iron  Storage  Warrant 
Co.  V.  German,  126  Ala.  194,  28  So.  603,  85 
Am.  St.  Rep.  21 ;  Lloyd  v.  Chesapeake,  etc., 
R.  Co.,  65  Fed.  351  (where  receivers  in  a  suit 
to  foreclose  a  second  mortgage  were  directed 
to  pay  interest  on  first  mortgage  bonds  in 
order  to  prevent  the  foreclosure  of  such  first 
mortgage,  where  it  was  for  the  interest  of  the 
second  mortgage  bondholders  and  general 
creditors  to  avoid  such  foreclosure,  it  appear- 
ing that  the  earnings  of  the  road  were  suffi- 
cient to  pay  such  interest  and  operating  ex- 
penses, although  this  course  was  opposed  by 
the  first  mort-gage  bondholders  and  by  hold- 
ers of  a  majority  of  the  second  mortgage 
bonds,  the  latter,  however,  being  more 
largely  interested  in  the  first  mortgage  than 
in  protecting  the  rights  under  the  second 
mortgage)  ;  Park  V.  New  York,  etc.,  R.  Co., 
64  Fed.  190  (direction  to  receiver  of  an  insol- 
ent railroad  corporation  to  pay  coupons  of 
bonds,  default  in  the  payment  of  which 
would  be  likely  to  break  up  the  system)  ; 
Skiddy  v.  Atlantic,  etc.,  R.  Co.,  22  Fed.  Cas. 
No.  12,922,  3  Hughes  320  (authority  to  re- 
ceiver of  a  railroad  consolidated  from  several 
divisions,  each  of  which  carried  its  own  first 
mortgage,  to  issue  interest  coupons  for  attach- 
ment to  bonds  of  the  division  mortgages 
which  have  matured  and  whose  holders  are 
willing  to  postpone  payment  of  principal,  as  a 
means  of  preventing   disintegration  of  the 


line)  ;  but  in  Cleveland,  etc.,  R.  Co.  v. 
Knickerbocker  Trust  Co.,  64  Fed.  623  [dis- 
tinguishing  Park  v.  New  York,  etc.,  R.  Co., 
supra,  in  that  there  the  relief  was  granted  to 
prevent  the  dismemberment  of  the  railroad 
property  or  the  sale  of  some  part  thereof, 
which  was  exceedingly  valuable],  holding  that 
where  a  railroad  company  which  was  formed 
by  a  consolidation  of  several  other  companies, 
mortgaged  its  whole  line,  which  was  a  second 
lien  with  reference  to  other  mortgages 
previously  made  by  the  component  companies 
on  parts  of  the  line,  instituted  a  suit  against 
the  trustees  of  the  several  mortgages  and 
obtained  the  appointment  of  a  receiver,  the 
court  would  not,  on  the  petition  of  the  trus- 
tee in  the  mortgage  first  mentioned,  instruct 
the  receiver  to  pay  overdue  interest  on  one 
of  the  prior  mortgages  upon  the  allegation 
that  otherwise  foreclosure  proceedings  would 
be  begun  on  such  prior  mortgage,  there  being 
no  allegation  that  by  a  foreclosure  of  such 
prior  mortgage  the  system  would  be  dis- 
membered and  its  earning  power  destroyed; 
that  the  money  in  the  hands  of  the  receiver  to 
a  certain  extent  represented  net  earnings, 
but  that  as  against  such  earnings  the  court 
had  incurred  indebtedness  since  taking  pos- 
session of  the  property  and  should  first  look 
after  the  security  of  such  indebtedness. 

Completing  unfinished  work  see  infra,  IV, 
F,  6,  e,  (III),  (D). 

Diversion  of  income  see  infra,  V,  B.  1,  g, 
(II). 

45.  Rochat  v.  Gee,  137  Cal.  497,  70  Pac. 
478,  approval  of  payments  by  a  receiver  of 
partnership  property  of  debts  of  the  parties, 
where  the  creditors  were  threatening  to 
attach,  which  would  have  prevented  a  com- 
pletion of  contracts  by  the  receiver  under 
the  order  of  appointment.  See  also  Woolsey 
V.  Cummings  Car  Works,  33  N.  J.  Eq.  432, 
where  it  was  held  that  the  receiver  of  an  in- 
solvent corporation  had  wisely  exercised  his 
discretion  in  paying  encumbrances  on  prop- 
erty in  his  hands. 

Acting  for  pledgee  in  collecting  proceeds. — 
So  in  Benedict  v.  Maynard,  3  Fed.  Cas.  No. 
1,295,  5  McLean  262,  it  was  held  that  since  the 
receiver  had  no  right  to  take  the  possession  of 
collaterals  held  by  a  pledgee  until  the  secured 
debt  had  been  discharged,  and  having  no 
me^ns  of  redeeming  the  securities,  there  was 
nothing  inconsistent  with  his  duties  as  re- 
ceiver in  his  entering  into  an  agreement  with 
the  pledgee  to  take  the  securities,  and  as  agent 
of  the  pledgee  collect  the  proceeds  and  pay 
over  to  him  the  amount  received  until  the 
debts  secured  should  l>e  paid,  with  all  in- 
terest, costs,  and  expenses,  and  a  reasonable 
commission,  and  to  pay  the  remainder  to  the 
creditors  of  the  estate  represented  by  the 
receiver. 

[IV,  F,  6,  e,  (II),  (a)] 


272    [34  Cye.] 


BECEIYERS 


(b)  Dejposits.  In  the  absence  of  statute  or  order  of  court  a  receiver  is  under 
no  duty  to  keep  the  funds  in  his  hands  in  a  bank.^^  As  to  the  right  of  a  receiver 
to  deposit  trust  funds  in  bank,  and  the  effect  of  such  a  course,  the  authorities  are 
not  entirely  harmonious.  Thus  it  has  been  held  that  since  the  general  deposit  in 
bank  is  a  loan,  the  receiver  who  has  a  fund  in  his  possession  merely  awaiting 
the  termination  of  the  cause  cannot  part  with  its  actual  custody  by  depositing 
it  in  bank  or  otherwise  save  at  his  own  risk,  without  some  order,  leave,  or  direction 
of  the  court.*^  On  the  other  hand  the  rule  which  seems  best  supported  by  the 
authorities  is  that  a  receiver  may  use  a  bank  as  a  depository  and  if  he  acts  in 
good  faith  and  with  ordinary  prudence,  he  will  not  be  charged  with  loss  occasioned 
by  the  subsequent  failure  of  the  bank;  but  it  is  his  duty  to  keep  such  moneys 
separate  from  his  own,  and  if  he  uses  a  bank  for  the  custody  of  it,  he  should  have 
the  account  so  kept  as  to  show  the  fund  to  which  it  belongs.^®    The  measure  of 


Power  to  bid  in  property  under  power  to 
collect  debts  see  supra,  IV,  F,  6,  d,  (i),  text 
and  note  84. 

46.  Radford  v.  Folsom,  55  Iowa  276,  7 
K  W.  604. 

Bank  of  England  as  custodian. —  The  Eng- 
lish practice  is  distinguished  in  that  the 
bank  of  England  had  custody  of  the  funds 
of  suitors  as  the  bankers  of  the  English  court 
of  equity;  these  funds  were  managed  by  the 
bank,  and  invested  under  the  directions  of 
the  court;  an  officer  called  an  accountant 
general  was  the  medium  through  which  the 
operations  pertaining  to  these  funds  were 
performed.  Radford  v.  Folsom,  55  Iowa  276, 
7  N.  W.  604. 

47.  Ricks  V.  Broyles,  78  Ga.  610,  3  S.  E. 
772,  6  Am.  St.  Rep.  280  [distinguishing 
Morgan  v.  Hardee,  71  Ga.  736,  in  that  the 
latter  case  did  not  decide  that  a  receiver  had 
a  right  to  substitute  the  credit  of  a  banker 
for  his  own  responsibility,  but  only  ruled 
that  there  was  no  such  material  error  of  law 
before  the  court  as  to  require  a  new  trial]. 
See  also  Ficener  v.  Bott,  47  S.  W.  251,  20  Ky. 
L.  Rep.  632,  where  it  was  held  that  a  receiver 
must  account  for  money  lost  by  the  failure  of 
a  bank  in  which  he  deposited  it  without 
authority. 

48.  State  v.  Corning  State  Sav.  Bank,  128 
Iowa  597,  105  N.  W.  159  (holding  that  in 
determining  the  character  of  the  bank  that 
degree  of  prudence  and  care  is  exncted  which 
is  ordinarily  exercised  by  reasonably  cautious 
men  in  transacting  their  own  business  of 
like  importance,  and  the  same  rule  obtains 
with  reference  to  continuing  the  deposit)  ; 
Brett  V.  Brett,  4  K  Y.  St.  704:  Groesbeck 
Cotton  Oil,  etc.,  Co.  r.  Oliver.  44  Tex.  Civ. 
Apr).  303,  97  S.  W.  1092;  Rowth  v.  Howell, 
3  Ves.  Jr.  565,  30  Eng.  Reprint  1157.  Com- 
pare Shaftsbury's  Case,  Prec.  Ch.  558,  24  Eng. 
Renrint  250,  supra,  note  40.  • 

Creditor  bank. —  Possibly  the  fact  of  a 
bank  being  a  creditor  might  have  some  bear- 
ing on  the  care  to  be  exercised  in  the  selection 
by  a  receiver,  but  it  is  not  ground  for  re- 
jecting such  a  bank  as  an  illegal  depository 
of  the  moneys  of  an  estate  for  safe-keeping. 
State  V.  Corning  State  Sav.  Bank,  128  Iowa 
597,  105       W.  159. 

A  banker  is  not  custodian  of  funds  de- 
posited by  a  receiver  who  takes  a  certificate  of 

riV,  F,  6,  e,  (II),  (b)] 


deposit  secured  by  mortgage,  but  is  a  debtor 
of  the  estate.    Naglee  v.  Palmer,  7  Cal.  543. 

One  fraudulently  procuring  his  appointment 
as  receiver,  against  the  resistance  of  and 
without  authority  from  any  of  the  parties  in 
interest,  will  be  held  strictly  responsible,  and 
the  failure  of  a  savings  bank  in  which  the 
fund  was  deposited  will  not  excuse  him  from 
returning  the  fund  when  his  appointment  is 
revoked.  O'Mahoney  v.  Belmont,  62  N.  Y. 
133  [affirming  37  N.  Y.  Super.  Ct.  223,  380]. 

49.  [n  re  .Commonwealth  F.  Ins.  Co.,  32 
Hun  (N.  Y.)  78;  Schwartz  v.  Keystone  Oil 
Co.,  153  Pa.  St.  283,  25  Atl.  1018  (notwith- 
standing a  parol  direction  to  the  clerks  to  be 
ready  to  pay  over  at  any  time  when  called 
upon)  ;  Hinckley  v.  Gilman,  etc.,  R.  Co.,  100 
U.  S.  153,  25  L.  ed.  591;  Wren  v.  Kirton,  11 
Ves.  Jr.  377,  32  Eng.  Reprint  1133  (remit- 
tance of  bills  of  exchange  to  bank) .  So  where 
a  receiver  was  in  the  habit  of  paying  the 
moneys  he  received  into  a  banker's  hands,  and 
receiving  interest  on  the  balance,  he  was  held 
liable  for  the  loss  occasioned  by  the  banker's 
bankruptcy.  Drever  v.  Maudesley,  8  Jur.  547, 
13  L.  J.  Ch.  433.  But  in  Barton  v.  Ridge- 
way,  92  Va.  162,  23  S.  E.  226,  where  a  mem- 
ber of  a  firm  of  attorneys,  who  was  appointed 
receiver  in  1861  to  collect  money  and  have  it 
in  court  at  the  next  term,  made  the  collection 
and  deposited  the  money  in  a  bank  to  the 
credit  of  his  firm's  account,  it  appearing  that 
such  account  always  had  more  to  its  credit 
than  the  sum  so  collected,  that  each  member 
of  the  firm  had  a  private  account  in  the  bank 
in  which  his  individual  funds  were  deposited, 
and  that  the  firm  account  was  used  for  moneys 
received  in  a  fiduciary  capacity,  it  was  held 
that  the  receiver  was  not  liable  for  the  loss 
of  the  funds  caused  by  the  wrecking  of  the 
bank  by  the  Civil  war,  no  term  of  court  hav- 
ing been  held  for  five  years  after  his  appoint- 
ment, because  of  the  war. 

The  receiver  becomes  the  debtor  of  the 
estate  by  depositing  the  funds  of  the  estate 
with  his  own  individual  funds,  to  his  own 
credit  individually,  and  is  the  creditor  of  the 
bank,  to  the  amount  so  deposited.  It  is  in 
eflfect  a  loan,  not  as  receiver,  but  on  his  own 
individual  account.  In  re  Stafford,  11  Barb. 
(N.  Y.)  353. 

Relinquishing  control. —  In  Salway  v.  Sal- 
way,  2  Russ.  &  M.  215,  11  Eng.  Ch.  215,  39 
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his  responsibility  in  this  respect  may  sometimes  be  found  in  the  particular  capacity 
in  which  he  acts.^*^ 

(c)  Interest  on  Funds.  Ordinarily  a  receiver  will  not  be  charged  with  interest 
on  an  unproductive  fund/^  not  having  been  ordered  to  make  interest/^  and  not 
having  refused  to  pay  the  fund  over  on  the  court's  order/^  or  made  personal  use 
thereof.^^  It  is  otherwise,  however,  if  the  receiver  holds  the  funds  longer  than 
he  ought  and  fails  to  pay  them  to  the  owner, or  if  he  earns  interest  on  or  makes 
personal  use  of  the  funds. But  he  will  not  be  charged  with  interest  in  excess 


Eng.  Reprint  376,  it  was  held  that  if  a  re- 
ceiver puts  a  fund  out  of  his  own  control  so 
that  other  persons  are  able  to  deal  with  it, 
he  guarantees  the  solvency  of  such  persons 
and  becomes  answerable  for  any  loss  that  may 
ensue,  however  good  his  intention  in  parting 
with  such  control,  and  under  this  rule  it  was 
held  that  where  a  receiver  paid  into  a  bank- 
ing house  sums  received  by  him  to  the  joint 
account  of  his  sureties  upon  an  agreement 
with  them  that  all  drafts  upon  such  deposits 
should  be  written  by  one  of  the  sureties  and 
signed  by  himself,  and  the  bankers  subse- 
quently failed,  the  receiver  was  liable  for  the 
loss. 

Rule  as  to  trustees  generally  see  Trusts. 

50.  State  v.  Gooch,  97  N.  C.  186,  1  S.  E. 
653,  2  Am.  St.  Rep.  284,  where  it  was  held 
that  when  a  receiver  is  appointed  to  take 
charge  of  the  estate  of  an  infant  who  has 
no  guardian,  and  is  directed  to  lend  out  the 
money  and  pay  the  income  over  to  the  ward, 
he  will  be  held  to  the  same  accountability  as 
a  guardian;  that  as  such  guardian  he  is  re- 
quired to  keep  the  money  safely  invested; 
that  a  guardian  would  be  deemed  derelict  who 
should  invest  the  estate  of  his  ward  by  de- 
posit in  another  state  and  without  security; 
and  that  the  receiver  here  having  deposited  a 
portion  of  the  money  in  a  bank  in  another 
state  to  his  credit  as  receiver,  on  which  de- 
posit he  was  paid  interest  by  the  bank,  which 
afterward  failed,  he  was  liable  for  the  loss. 

51.  Johnson  i'.  Moon,  82  Ga.  247,  10  S.  E. 
193 ;  How  V.  Jones,  60  Iowa  70,  14  N.  W.  193 
(holding  that  a  decree  entered  upon  a  re- 
ceiver's report,  without  any  evidence,  requir- 
ing him  to  pay  interest  upon  the  money  in 
his  hands  from  the  date  of  the  last  item  of 
receipt  is  erroneous)  ;  Radford  v.  Folsom,  55 
Iowa  276,  7  N.  W.  604;  Clark  v.  Brown,  119 
Fed.  130,  57  C.  C.  A.  76.  In  Champlain 
First  Nat.  Bank  v.  Wood,  30  Misc.  (N.  Y.) 
278,  63  N.  Y.  Suppl.  324,  a  receiver  was  ap- 
pointed to  take  funds  of  an  estate  pending 
suit  to  set  aside  an  assignment,  and  he  held 
the  funds  knowing  that  they  might  be  dis- 
tributed any  day,  and  the  assignee,  with  su- 
perior knowledge  of  the  probable  duration  of 
the  suit,  failed  to  notify  the  receiver  or 
obtain  an  order  to  have  the  funds  invested 
and  it  was  held  that  the  receiver  could  not 
be  charged  with  interest  because  neighboring 
banks  would  have  been  willing  to  pay  in- 
terest for  the  use  of  the  funds. 

52.  Hodge  v.  Quiry,  9  Ky.  L.  Rep.  650. 
(Jompare  Schwartz  i".  Keystone  Oil  Co.,  153 
Pa.  St.  283.  25  Atl.  1018;  Rosenthal  v.  Mc- 
Graw,  138  Fed.  721,  71  C.  C.  A.  277. 

If  he  is  directed  to  place  out  the  funds  it 
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is  held  that  he  will  be  charged  with  interest 
if  he  fails  to  do  so.  Hicks  v.  Hicks,  3  Atk. 
274,  26  Eng.  Reprint  960. 

53.  Johnson  v.  Moon,  82  Ga.  247,  10  S.  E. 
193;  Hodge  v.  Quiry,  9  Ky.  L.  Rep.  650;  Mal- 
comson  v.  Wappoo  Mills,  99  Fed.  633,  where 
the  receiver  of  an  insolvent  corporation 
properly  withheld  payment  of  a  dividend 
until  he  could  obtain  instructions  of  the  court. 

54.  Adair  County  v.  Ownby,  75  Mo.  282. 

55.  Johnson  v.  Moon,  82  Ga.  247,  10  S.  E. 
193;  Speiser  v.  Merchants'  Exch.  Bank,  110 
Wis.  506,  86  N.  W.  243  (simple  interest)  ; 
Rosenthal  v.  McGraw,  138  Fed.  721,  71  C. 
C.  A.  277 ;  Wilkinson  v.  Washington  Trust 
Co.,  102  Fed.  28,  42  C.  C.  A.  140  (where  a 
receiver  who  had  conceded  in  his  final  report 
that  he  had  a  certain  amount  above  his  dis- 
bursements, etc.,  which  had  been  withheld 
from  the  beneficiaries  for  four  years,  and 
when  called  upon  for  an  accounting  and  pay- 
ment he  sought  to  obtain  an  allowance  for 
compensation  and  counsel  fees  and  took  an 
appeal  from  an  order  disallowing  such  claim 
and  continued  to  hold  the  entire  sum  in  his 
hands,  and  it  was  held  that  he  should  be 
charged  with  six  per  cent  interest  from  the 
date  of  the  order  appealed  from  and  ten  per 
cent  upon  the  same  amount  as  damages  for 
the  delay  caused  by  the  appeal)  ;  Potts  V. 
Leighton,  15  Ves.  Jr.  273,  33  Eng.  Reprint 
758  (receiver  of  personal  estate  of  a  testator, 
whose  duty  it  was  to  pay  in  balances  to  the 
bank,  holding,  however,  that  he  should  not 
be  charged  as  a  receiver  of  rents  and  profits 
who  is  to  make  annual  or  half-yearly  ac- 
counts, but  rather  as  an  executor,  having  re- 
gard to  all  the  circumstances  as  to  his  actual 

retention  of  the  sums  received)  ;    v.  Jol- 

land,  8  Ves.  Jr.  72,  32  Eng.  Reprint  278 
(interest  on  balances  upon  failure  to  pass  ac- 
counts regularly)  ;  Fletcher  v.  Dodd,  1  Yes. 
Jr.  85,  30  Eng.  Reprint  242;  Harrison  v. 
Boydell,  6  Sim.  211,  58  Eng.  Reprint  573; 
Bristowe  v.  Needham,  9  Jur.  N.  S.  1168.  8  L. 
T.  Rep.  N.  S.  652,  11  Wkly.  Rep.  926  (interest 
on  balances  upon  failure  to  pass  accounts 
regularly).  But  as  to  receiver  of  rents  see 
Foster  k  Foster,  2  Bro.  Ch.  616,  20  Eng. 
Reprint  340. 

56.  Illinois. —  Hooper  r.  Winston.  24  111. 
353;  Cool  v.  Jackman,  13  111.  App.  500. 

Kentucktf.—Hodsre  v.  Quirv.  9  Ky.  L.  Rep. 
650. 

Yeir  Yorl'. —  In  re  Commonwealth  F.  Ins. 
Co.,  32  Hun  78. 

Pennsylvania. —  Schwartz  r.  Keystone  Oil 
Co.,  153' Pa.  St.  283,  25  Atl.  1018."  where  the 
receiver  loaned  tlie  funds  to  a  bank  which  he 
owned  and  it  was  held  that  he  was  charge- 
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of  that  received  upon  a  loan  made  without  authority  where  the  transaction  was 
in  good  faith  and  to  the  advantage  of  the  fund.^'^  Since  a  receiver  is  not  required 
to  keep  trust  funds  in  bank,^^  and  until  final  decree  neither  party  is  entitled  to 
the  balance  in  his  hands,  where  the  receiver  is  not  in  default  in  making  disburse- 
ments or  in  reporting  his  transactions  he  cannot  be  charged  with  interest  merely 
because  he  deposited  the  funds  to  the  credit  of  his  individual  account  if  he  has 
not  made  personal  use  thereof  or  acquired  any  profit  therefrom. But  on  the 
other  hand  a  receiver  should  not  mingle  trust  funds  with  his  own;  ^°  and  if  he 
deposits  such  funds  to  the  credit  of  his  private  account  and  the  court  can  see 
that  by  thus  mingling  the  funds  he  has  derived  any  benefit  from  their  use  he  is 
chargeable  with  interest. 

(d)  Contracts,  Expenditures,  Etc.,  hy  Receiver  —  (1)  Previous  Authority  or 
Subsequent  Approval  —  (a)  Ik  General.  It  is  within  the  competency  of  the 
court  to  empower  its  receiver,  in  administering  the  estate,  to  enter  into  and  carry 
out  new  contracts/^  and  such  contracts  are  said  to  be  in  reality  contracts  of  the 


able  with  the  interest  representing  the 
actual  value  of  the  money,  rather  than  the 
interest  received,  notwithstanding  the  loan 
was  made  under  an  improvident  order  of  the 
court. 

Wisconsin. —  Speiser  v.  Merchants'  Exch. 
Bank,  110  Wis.  506,  86  N.  W.  243. 

England. —  Shaw  v.  Rhodes,  2  Euss.  539, 
3  Eng.  Ch.  539,  38  Eng.  Reprint  437;  Lons- 
dale V.  Church,  3  Bro.  Ch.  41,  29  Eng.  Re- 
print 396. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  189. 

Where  the  receiver  was  required  to  invest 
funds  but  failed  to  do  so  and  instead  pur- 
chased claims  against  the  debtor  for  a  sum 
less  than  their  fair  value,  the  beneficiaries 
were  entitled  to  interest  on  the  funds  and  to 
the  profits  arising  from  the  purchase  of  the 
claims  and  were  not  required  to  elect  to  take 
interest  or  profits.  Roller  v.  Paul,  106  Va. 
214,  55  S.  E.  558,  construing  the  statute  of 
Virginia  and  holding  that  in  such  case  the 
receiver  was  chargeable  only  with  simple 
interest. 

Where  one  of  two  receivers  illegally  ap- 
propriated funds  and  the  other  negligently 
permitted  it,  interest  was  held  chargeable 
against  both.  Com.  v.  Eagle  F.  Ins.  Co.,  14 
Allen  (Mass.)  344. 

Personal  interest  and  advantage  generally 
see  supra,  IV,  F,  6,  b,  (ii). 

57.  Atty.-Gen.  v.  North  American  L.  Ins. 
Co.,  89  N.  Y.  94. 

58.  See  supra,  IV,  F,  6,  e,  (ii),  (b). 

59.  Radford  v.  Folsom,  55  Iowa  276,  7 
N.  W.  604. 

Rule  as  to  trustees  generally  see  Trusts. 

60.  See  supra,  IV,  F,  6,  b,  (ii). 

61.  In  re  Commonwealth  F.  Ins.  Co.,  32 
Hun  (N.  Y.)  78;  Utica  Ins.  Co.  v.  Lynch,  11 
Paige  (N.  Y.)  520,  where  the  receiver  drew 
out  and  used  part  of  the  funds  from  time 
to  time  by  loaning  the  same  to  his  friends 
and  otherwise,  and  he  was  charged  with 
simple  interest. 

Where  the  receiver  declined  to  explain  his 
conduct  in  withdrawing  funds  deposited  to 
his  credit  as  receiver  and  placing  them  to  the 
credit  of  his  private  account  in  another  bank, 
it  was  held  that  he  was  properly  chargeable 
with  interest  on  the  funds   so  withdrawn. 


Hinckley  v.  Gilman,  etc.,  R.  Co.,  100  U.  S. 
153,  25  L.  ed.  591. 

62.  Florence  Gas,  etc.,  Co.  v.  Hanby,  101 
Ala.  15,  13  So.  343;  La  Junta,  etc..  Canal  Co. 
V.  Hess,  31  Colo.  1,  71  Pac.  415;  Karn  v. 
Rorer  Iron  Co.,  86  Va.  754,  11  S.  E.  431  (au- 
thority of  a  court  of  equity  to  empower  its 
receiver,  placed  in  charge  of  the  mineral  prop- 
erty of  an  insolvent  mining  company  which 
has  no  marketable  value  independent  of  a  rail- 
road constructed  and  used  by  it  for  the  trans- 
portation of  ore,  to  perfect  title  to  the  rail- 
road property  and  to  repair  the  road-bed  in 
order  to  preserve  the  property  from  destruc- 
tion and  put  it  into  a  salable  condition)  ; 
Girard  L.  Ins.  Co.  v.  Cooper,  162  U.  S.  529, 
16  S.  Ct.  879,  40  L.  ed.  1062  {affirming  51  Fed. 
332,  2  C.  C.  A.  245]. 

The  proper  attitude  of  a  court  toward  a 
receiver's  obligations,  duly  authorized,  is  that 
"  the  court  should  be  chary  of  promise,  but 
eager  of  performance,  careful  not  to  burden 
property  in  its  possession  with  obligations, 
and  equally  careful  to  see  that  every  obliga- 
tion is  discharged  before  possession  is  fully 
surrendered."  American  Bonding,  etc.,  Co.  v. 
Baltimore,  etc.,  R.  Co.,  124  Fed.  866,  877,  60 
C.  C.  A.  52  [quoting  Farmers'  L.  &  T.  Co.  v. 
Burlington,  etc.,  R.  Co.,  32  Fed.  805];  Bra- 
man  V.  Farmers'  L.  &  T.  Co.,  114  Fed.  18,  51 
C.  C.  A.  644. 

Assignability. —  In  American  Bonding,  etc., 
Co.  V.  Baltimore,  etc.,  R.  Co.,  124  Fed.  866, 
60  C.  C.  A.  52,  where  receivers  of  a  corpora- 
tion in  foreclosure  proceedings  entered  into 
a  contract  for  betterments,  under  the  author- 
ity of  the  court,  and  the  contractor  gave  bond 
with  surety  for  the  performance  of  the  con- 
tract, and  pending  the  work  the  property  was 
sold  under  the  foreclosure  decree  subject  to 
all  contracts,  etc.,  it  was  held  that  the  con- 
tract and  bond  were  assignable  by  the  re- 
ceiver, there  being  nothing  to  indicate  that 
it  was  the  intention  that  they  should  not  be 
assignable;  that  a  clause  in  the  contract  giv- 
ing the  receivers  the  right  to  cancel  the  same 
at  any  time  at  their  option  did  not  indicate 
an  intention  that  the  contract  should  not  be 
assignable  or  should  be  canceled  in  case  of 
sale  of  the  property;  and  that  the  fact  that 
the  bond  was  a  contract  of  guaranty  did  not 
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court/^  and  cannot  be  annulled  or  revoked  at  the  pleasure  of  the  court  except 
upon  the  same  conditions  that  an  individual  may  break  his  engagements/^  Strictly 
a  receiver  has  no  right  to  make  any  contract  binding  the  property  or  fund  in  his 
custody  or  to  pay  out  funds  in  his  hands  without  first  obtaining  the  authority 
of  the  court/^  although  such  authority  may  be  conferred  by  necessary  imphca- 


render  the  assignment  by  the  obligee  invalid, 
since  it  was  a  guaranty  of  performance  of  a 
contract  already  in  existence  and  the  terms 
of  the  obligation  were  not  changed  nor  the 
surety's  liability  increased. 
Receivers'  certificates  see  inpa,  IV,  G. 

63.  In  re  Denison,  114  N.  Y.  621,  21  N.  E. 
97;  American  Bonding,  etc.,  Co.  v.  Balti- 
more, etc.,  R.  Co.,  124  Fed.  866,  60  C.  C.  A. 
52;  Walton  v.  Johnson,  12  Jur.  299,  15  Sim. 
352,  38  Eng.  Ch.  352,  60  Eng.  Reprint  654. 

Parties  subject  to  court's  jurisdiction. — One 
entering  into  an  authorized  contract  with  a 
receiver  is  held  to  become  in  effect  a  party 
to  the  proceedings  in  respect  of  the  court's 
future  dealing  with  him  and  his  rights  under 
the  contract.  In  re  Denison,  114  N.  Y,  621, 
21  N.  E.  97;  Pacific  Lumber  Co.  v.  Prescott, 
40  Oreg.  374,  67  Pac.  207,  416  (holding  that 
where  a  buyer,  under  a  contract  by  a  re- 
ceiver to  sell  property,  with  the  approval  of 
the  court,  assigns  the  contract  to  a  third 
person  who  stipulates  to  carry  out  all  the 
terms  thereof,  the  assignee  becomes  a  party 
to  the  proceeding  and  subjects  himself  to  the 
jurisdiction  of  the  court  so  as  to  be  bound 
by  an  order  afterward  made  annulling  the 
contract  according  to  its  provisions  on  the 
the  ground  of  a  breach  of  its  terms)  ;  Walton 
V.  Johnson,  12  Jur.  299,  15  Sim.  352,  38 
Eng.  Ch.  352,  60  Eng.  Reprint  654  (where 
the  receiver  had  let  to  a  party,  not  in  the 
cause,  a  farm,  part  of  the  estates  in  question, 
and  the  court,  by  order  in  a  summary  way, 
restrained  him  from  carrying  straw,  etc., 
therefrom,  contrary  to  the  custom  of  the 
country ) . 

64.  McAnally  v.  Glidden,  30  Ind.  App.  22, 
65  N.  E.  291;  Vanderbilt  v.  New  Jersey  Cent. 
R.  Co.,  43  N.  J.  Eq.  669,  12  Atl.  188  (hold- 
ing that  where  the  contract  is  one  which  is 
within  the  general  discretion  conferred  upon 
a  receiver,  relief  upon  such  contract  must  be 
originally  pursued  in  the  court  of  chancery 
either  by  invoking  its  aid  by  way  of  appro- 
priate equitable  relief  or  by  obtaining  leave 
to  sue  the  receiver  at  law,  but  that  in  which- 
ever mode  the  court  is  approached,  the  first 
question  to  be  determined  is  whether  the 
contract  is  one  which  entitles  the  party  to 
the  relief  asked  and  this  determination 
is  not  to  be  reached  upon  the  theory  that  the 
chancellor  can  disregard  or  annul  such  con- 
tracts upon  pleasure  but  upon  equitable  prin- 
ciples applied  to  the  management  and  wind- 
ing up  of  an  insolvent  estate;  that  if  the 
contract  has  been  completely  performed  and 
the  claim  is  for  compensation,  relief  of  that 
nature  would  seem  necessarily  to  be  awarded 
unless  the  applicant  appeared  to  have  dealt 
fraudulently  or  collusively  with  the  receiver; 
that  if  the  contract  has  not  been  performed 
and    the    contractor    seeks    a    direction  of 


performance,  or  damages  for  non-performance, 
the  contractor  must  be  assumed  to  know  that 
the  contract  will  be  scrutinized  by  the  court 
and  will  not  be  carried  out  if  it  appears  to 
be  injurious  to  the  trust)  ;  Farmers'  L.  &  T. 
Co.  V.  Eaton,  114  Fed.  14,  51  C.  C.  A.  640. 

Contracts  not  previously  authorized. —  The 
court  is  at  liberty  to  deal  with  the  contracts 
of  the  receiver  which  have  not  been  pre- 
viously authorized  or  directed,  as  it  shall  ap- 
pear to  be  just  and  may  either  modify  them 
or  disregard  them  entirely.  Lehigh  Coal, 
etc.,  Co.  V.  New  Jersey  Cent.  R.  Co.,  35  N.  J. 
Eq.  426. 

65.  Alabama. —  Henry  v.  Henry,  103  Ala. 
582,  15  So.  916,  holding  that  a  receiver  can- 
not charge  the  estate  with  expenses  incurred 
in  doing  that  which  is  outside  of  his  powers. 

Ca h'/oj-ma.—  Rochat  v.  Gee,  137  Cal.  497, 
70  Pac.  478. 

Illinois. —  Hooper  v.  Winston,  24  111.  353. 

Kentucky. —  Leathers  v.  Kelling,  12  Ky.  L. 
Rep.  92. 

Louisiana. —  Schwartz  v.  Rosetta  Gravel 
Paving,  etc.,  Co.,  110  La.  619,  34  So.  709 
(refusal  to  recognize  unless  actual  advantage 
accrues  to  the  receivership)  ;  In  re  Sheets 
Lumber  Co.,  52  La.  Ann.  1337,  27  So.  809. 

Montana. —  Hickey  v.  Parrot  Silver,  etc., 
Co.,  32  Mont.  143,  79  Pac.  698,  108  Am.  St. 
Rep.  510. 

England. —  Fletcher  v.  Dodd,  1  Ves.  Jr.  85, 
30  Eng.  Reprint  242. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  173. 
And  see  infra,  IV,"F,  6,  f,  (ii). 

Notice. —  While  it  is  held  that  the  court 
may  give  its  receiver  instructions  and  direc- 
tions upon  ex  parte  applications  (see  supra, 

IV,  F,  5,  b,  (ii)  ),  and  the  rule  has  been  ap- 
plied to  an  applica,tion  for  authority  to  make 
expenditures,  the  order  not  being  appealable 
and  the  parties  being  at  liberty  to  contest 
the  correctness  of  the  receiver's  account  in 
respect  of  such  matter  when  the  account 
comes  on  for  settlement  (Free  Gold  Min.  Co. 

V.  Spiers,  136  Cal.  484,  69  Pac.  143),  it 
is  held  on  the  other  hand  that  where  the  ap- 
plication is  for  leave  to  expend  the  funds  in 
the  receiver's  hands  it  cannot  be  granted 
properly  except  upon  notice  to  the  parties 
interested  therein,  since  such  an  order  is  ap- 
pealable and  if  it  remains  unappenled  from 
would  be  conclusive  on  the  receiver's  account- 
ing (State  r.  Port  Roval,  etc..  R.  Co..  45 
S.'C.  464,  23  S.  E.  380)":  and  like  considera- 
tions have  sometimes  inipollod  the  court  to 
refuse  to  sanction  in  advance,  on  c.v  parte 
application,  the  withdrawal  of  funds  for 
specific  purposes,  where  the  receiver  was  re- 
quired to  deposit  all  nionoy  received  by  him 
in  some  moneyed  corporation  designated  in 
the  order  and  such  money  could  not  be  with- 
drawn except  upon  the  court's  order,  but  in- 
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tion;^®  formerly  he  was  never  permitted  to  do  so,  and  if  he  laid  out  money  in 
violation  of  this  rule  he  was  entitled  to  no  allowance  therefor. But  the  courts 
recognize  the  receiver's  power  and  duty  to  defray  out  of  the  trust  funds  in  his 
hands  expenses  which  are  absolutely  necessary  for  its  projection  and  preserva- 
tion/^ although  still  he  is  not  ordinarily  authorized,  without  the  previous  direction 
of  the  court,  to  incur  any  expenses  beyond  such  as  are  essential  to  the  preservation 
and  use  of  the  property,  as  contemplated  by  the  appointment,^^  and  the  authorities 
very  generally  agree  that  beyond  this  httle  discretion  is  allowed  him  in  the  matter 
of  expenses  and  that  he  cannot  bind  the  trust  by  contracts  which  have  not  been 
directed  or  approved  by  the  court. The  general  rule  against  such  contracts 
or  expenditures  without  the  previous  authority  of  the  court  should  not  be  rigidly 
and  sternly  enforced  so  as  to  work  wrong  and  injustice,  where  the  receiver  has 
acted  in  good  faith  and  under  such  circumstances  as  will  enable  the  court  to  see 
that  if  previous  authority  had  been  apphed  for  it  would  have  been  granted,''^  and 
under  the  modern  practice  the  court  will  give  its  subsequent  approval  when  the 
officer  has  so  acted  in  good  faith,  and  what  he  has  done  appears  to  have  been 
for  the  benefit  of  the  trust. Nevertheless  it  is  held  to  be  the  order  of  the  court 


stead  the  court  has  granted  an  order  per- 
mitting the  receiver  to  withdraw  from  the 
general  account  a  certain  sum  to  be  deposited 
in  a  special  account  upon  which  he  might 
draw  for  expenditures,  but  for  which  ex- 
penditures he  is  required  to  account  on  his 
final  settlement  (People  v.  Manhattan  F.  Ins. 
Co.,  41  Misc.  (N.  Y.)  611,  85  N.  Y.  Suppl. 
221).  See  also  People  v.  Family  Fund  Soc, 
31  N.  Y.  App.  Div.  166,  52  N.  Y.  Suppl.  867, 
m/ra,  IV,  F,  6,  f,  (ii).  note  57;  In  re  Com- 
monwealth F.  Ins.  Co.,  32  Hun  (N.  Y.)  78. 

Reservation  of  right  to  pass  upon  particu- 
lar expenses  see  Clarke  y.  Georgia  Cent.  R. 
etc.,  Co.,  54  Fed.  556. 

66.  Cake  v.  Woodbury,  3  App.  Cas.  (D.  C.) 
60.    See  also  infra,  IV,  F,  6,  e,  (iii),  (c). 

67.  Conley  f.  Deere,  11  Lea  (Tenn.)  274 
(where  the  rule  was  merely  recognized,  as 
stated  in  Story  Eq.  Jur.  (16th  ed.)  §  833a)  ; 
Tempest  v.  Ord,  2  Meriv.  55,  35  Enff.  Reprint 
861. 

68.  Davis  v.  Stover,  58  N.  Y.  473. 

Nature  of  power  and  duty  to  preserve  prop- 
erty—  In  general. —  Union  Trust  Co.  y.  Illi- 
nois Midland  R.  Co.,  117  U.  S.  434,  455,  6 
S.  Ct.  809,  29  L.  ed.  963,  where,  speaking 
of  the  character  of  the  property  as  giving 
character  to  the  particular  preservation  which 
it  requires,  it  is  said:  "Unimproved  land 
may  lie  idle,  with  only  payment  of  taxes. 
Improved  property  should  be  rented.  Movable 
property  that  is  not  perishable  may  be  locked 
up  and  kept;  but  if  perishable,  it  must  be 
sold,  _  by  way  of  preservation.  A  railroad, 
and  its  appurtenances,  is  a  peculiar  species 
of  property.  Not  only  will  its  structures 
deteriorate  and  decay  and  perish  if  not  cared 
for  and  kept  up,  but  its  business  and  good 
will  will  pass  away  if  it  is  not  run  and  kept 
in  good  order." 

The  character  of  the  suit  does  not  deter- 
mine the  extent  of  the  receiver's  pow*er  and 
duty  to  "preserve  the  property."  Rochester 
Trust,  etc.,  Co.  v.  Oneonta,  etc.,  R.  Co..  122 
N.  Y.  App.  Div.  193,  107  N.  Y.  Suppl. 
237. 

69.  Brown  v.  Hazlehurst,  54  Md.  26;  Vilas 
[IV,  F,  6,  e,  (II),  (D),  (1),  (a)] 


V.  Page,  106  N.  Y.  439,  13  N,  E.  743;  Sager 
Mfg.  Co.  V.  Smith,  45  N.  Y.  App.  Div.  358, 
60  N.  Y.  Suppl.  849 ;  Mever  v.  Lexow,  1  N.  Y. 
App.  Div.  116,  37  N.  Y.'Suppl.  67;  Appleton 
V.  Welch,  20  Misc.  (N.  Y.)  343,  45  N.  Y. 
Suppl.  751;  Thompson  v.  Phenix  Ins.  Co., 
136  U.  S.  287,  10  S.  Ct.  1019,  34  L.  ed.  408; 
Cowdrey  v.  Galveston,  etc.,  R.  Co.,  93  U.  S. 
352,  23  L.  ed.  950;  Morris  v.  Elme,  1  Ves. 
Jr.  139,  30  Eng.  Reprint  269,  as  to  a  man- 
ager to  account  for  produce  of  an  estate 
coming  into  his  hands. 

70.  Colorado. —  Hendrie,  etc.,  Mfg.  Co.  v. 
Parry,  37  Colo.  359,  86  Pac.  112,  holding 
that  if  expenses  have  been  incurred  in  viola- 
tion of  the  court's  order  or  without  the 
court's  authority,  the  receiver  may  be  per- 
sonally liable  therefor,  but  that  they  cannot 
be  taxed  in  his  favor  as  costs  of  the  action 
and  made  a  charge  against  any  of  the  parties 
to  the  suit. 

Illinois. —  Hooper  v.  Winston,  24  111.  353 ; 
Heflfron  v.  Milligan,  40  111.  App.  291. 

Iowa. —  State  Cent.  Sav.  Bank  v.  Fanning 
Bali-Bearing  Chain  Co.,  118  Iowa  698,  92 
N.  W.  712. 

Maryland. —  Brown  V.  Hazlehurst,  54  Md. 
26,  where  it  is  held  that  a  receiver  will  not 
be  permitted  to  lay  out  more  than  a  small 
sum  at  his  discretion  in  the  preservation  or 
improvement  of  the  property,  but  should,  in 
all  cases  where  it  is  practicable,  apply  to  the 
court, 

Isleio  Jersey. —  Lehigh  Coal,  etc.,  Co.  v.  New 
Jersey  Cent.  R.  Co.,  35  N.  J.  Eq.  426. 

Oregon. —  Pacific  Lumber  Co.  v.  Prescott, 
40  Oreg.  374,  67  Pac.  207,  416. 

England. —  Swaby  v.  Dicko-n,  5  Sim.  629, 
9  Eng.  Ch.  629,  58  Eng.  Reprint  475;  Waters 
V.  Taylor,  15  Ves.  Jr.  10,  13  Rev.  Rep.  91, 
33  Eng.  Reprint  658,  where  it  was  said  that 
the  court  would  not  permit  a  receiver  in 
the  broad  discharge  of  his  duty  to  lay  out 
more  than  a  small  sum  at  his  discretion. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  173. 

71.  Brown  v.  Hazlehurst,  54  Md.  26. 

72.  Alabama. —  Henry  v.  Henry,  103  Ala. 
582,  15  So.  916. 
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allowing  and  approving  such  expenditures  and  not  the  act  of  the  receiver  which 
creates  the  charge  and  upon  which  its  validity  depends/^  and  without  previous 
authority  the  receiver  acts  at  his  own  risk."^^    No  inflexible  rule  can  be  laid  down 


OaZi/ormo.— Rochat  v.  Gee,  137  Cal.  497,. 
70  Pac.  478;  Adams  f.  Woods,  15  Cal.  206. 
See  also  In  re  Moore,  88  Cal.  3,  25  Pac. 
915. 

Illinois. —  Atwood  v.  Knowlson,  91  111.  App. 
265 ;  Heffron  v.  Milligan,  40  111.  App.  291. 

Indiana. —  Brunner  v.  Central  Glass  Co.,  18 
Ind.  App.  274,  47  N.  E.  686,  63  Am.  St. 
Rep.  339. 

Maryland. —  Alexander  v.  Maryland  Trust 
Co.,  106  Md.  170,  66  Atl.  836  (as  to  an  agree- 
ment which  should  be  ratified  by  the  court)  ; 
Matthews  i\  Adams,  84  Md.  143,  35  Atl. 
60. 

'New  Jersey. —  Woolsey  v.  Cummings  Car 
Works,  33  N.  J.  Eq.  432. 

Neic  York. —  Hynes  v.  McDermott,  14  Daly 
104,  3  N.  Y.  St.  582. 

South  Carolina. —  State  v.  Port  Royal,  etc., 
R.  Co.,  45  S.  C.  464,  23  S.  E.  380. 

Texas. — •  International,  etc.,  R.  Co.  v.  Hern- 
don,  11  Tex.  Civ.  App.  465,  33  S.  W.  377. 

Utah. —  U.  S.  V.  Church  of  Jesus  Christ, 
etc.,  6  Utah  9,  21  Pac.  506,  524. 

^¥isconsin. —  Speiser  v.  Merchants'  Exch. 
Bank,  110  Wis.  506,  86  N.  W.  243,  expense  in 
defending  right  to  possession  of  property  and 
in  managing  and  disposing  of  merchandise 
and  in  effort  to  obtain  possession  of  the  books 
and  assets  of  the  corporation. 

United  States. —  Stuart  v.  Boulware,  133 
U.  S.  78,  10  S.  Ct.  242,  33  L.  ed.  568. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  173. 

It  may  be  referred  to  the  master  to  see  if 
the  transaction  was  beneficial  to  the  parties 
and  if  found  so  the  receiver  will  be  allowed 
the  money  so  laid  out.  Hooper  v.  Winston, 
24  111.  353 ;  Brown  v.  Hazlehurst,  54  Md.  26 ; 
Tempest  v.  Ord,  2  Meriv.  55,  35  Eng.  Reprint 
861;  Atty.-Gen.  r.  Vigor,  11  Ves.  Jr.  563,  32 
Eng.  Reprint  1207;  Blunt  v.  Clitherow,  6 
Ves.  Jr.  799,  31  Eng.  Reprint  1315. 

Presumption  of  court's  consent. — And  when 
the  receiver's  act  is  manifestly  for  the  benefit 
of  the  fund,  it  has  been  held  that  it  will  be 
presumed,  until  it  otherwise  appears,  that  it 
was  done  by  the  consent  of  the  court.  Beards- 
ley  V.  Warner,  6  Wend.  (N.  Y.)  610  [affirmed 
in  8  Wend.  194]. 

Upon  resignation. —  Where  a  receiver's 
resignation  and  its  acceptance  by  the  court 
are  not  superinduced  by  any  malfeasance  or 
improper  discharge  of  duty,  it  is  equitable 
that  he  be  protected,  within  the  limits  of  just 
principles,  against  personal  loss  in  respect  to 
the  expenses  of  his  administration.  Sauls- 
bury  r.  Ladv  Ensley  Coal,  etc.,  Co.,  110 
Ala.  585,  20  So.  72. 

The  court  may  accord  some  degree  of  dis- 
cretion to  the  receiver  in  these  matters,  in 
tlie  performance  of  multifarious  duties  im- 
posed upon  111  in.  Vanderbilt  v.  New  Jersey 
Cent.  R.  Co.,  43  N.  J.  Eq.  669,  12  Atl.  809; 
Girard  L.  In^.,  vie.  Co.  r.  (\K)p<>r.  1()2  T.  S. 
529,  16  S.  Ct.  S79,  40      ed.  1062,  discretion 


as  to  price  for  work  for  which  receiver  is 
authorized  to  contract. 

Expenses  caused  by  parties. —  Where  a  re- 
ceiver at  the  solicitation  of  both  partners,  and 
acting  in  good  faith  and  under  the  advice  of 
counsel,  continued  a  business  at  a  loss,  and 
being  prevented  by  the  active  interference  of 
the  partners  from  elfecting  a  sale  of 
machinery  and  a  patent,  stored  and  insured 
the  machinery  at  a  considerable,  although  not 
unreasonable,  expense,  he  ought  not  to  be  sur- 
charged with  tlie  expense  of  continuing  the 
business  or  the  amount  expended  for  storage 
and  insurance.  McDowell's  Appeal,  4  Pennyp. 
(Pa.)  384. 

Compensation  for  contract  performed. —  In 

respect  to  contracts  which  have  been  com- 
pletely performed  by  a  party  dealing  with  a 
receiver,  and  when  the  claim  is  merely  for 
compensation,  equitable  relief  is  granted,  al- 
though there  was  no  previous  approval  or 
subsequent  ratification  of  the  receiver's  act. 
Chicago  Deposit  Vault  Co.  v.  McNulta,  153 
U.  S.  554,  14  S.  Ct.  915,  38  L.  ed.  819  [citing 
Vanderbilt  v.  New  Jersey  Cent.  R.  Co.,  43 
N.  J.  Eq.  669,  12  Atl.  188,  supra,  note  64]. 

Contract  to  take  property  rightfully  held 
by  another. —  Where,  at  the  time  of  the  ap- 
pointment of  a  receiver  of  a  corporation,  a 
part  of  the  property  had  been  levied  on  under 
an  execution  and  left  with  an  officer  of  the 
corporation  as  custodian  for  the  sheriff,  and 
the  receiver  made  an  agreement  with  the 
officer  that  he  Avould  take  possession  of  such 
property,  sell  it  and  apply  s6  much  of  the 
proceeds  as  should  be  necessary  to  the  pay- 
ment of  the  judgment,  it  was  held  that,  al- 
though the  agreement  was  one  which  techni- 
cally should  not  have  been  made  without  leave 
of  court,  it  was  a  proper  one  and  should 
therefore  be  enforced,  since  the  receiver  was 
thereby  enabled  to  get  possession  of  the  prop- 
erty and  save  something  over  and  above  the 
am^ount  of  the  execution.  People  v.  National 
Mut.  Ins.  Co.,  19  N.  Y.  App.  Div.  247,  46 
N.  Y.  Suppl.  102. 

73.  Vilas  V.  Pa^e,  106  N.  Y.  439,  13  N.  E. 
743;  Roirers  v.  Wendell.  54  Hun  (N.  Y.)  540, 
7  N.  Y.  Suppl.  781,  8  N.  Y.  Suppl.  515. 

Confirmation  of  reports  showing  expendi- 
tures or  unauthorized  acts  is  not  a  ratifica- 
tion of  such  expenditures  or  acts.  Peoria 
Steam  Marble  Works  v.  Hickey,  110  Iowa  276, 
81  N.  W^.  473  (confirmation  of  report  show- 
ing liability  but  not  referring  to  notes  exe- 
cuted therefor,  not  a  ratification  of  receiver's 
unauthorized  act  in  executing  notes)  ;  Chicago 
Deposit  Vaults  Co.  i:  McNulta,  153  U.  S.  554, 
14  S.  Ct.  915,  38  L.  ed.  819  (as  to  confirma- 
tion of  reports  showing  expenditures  which 
were  in  fact  under  an  unauthorized  lease  in- 
volving a  large  expenditure  and  extending  be- 
ycnid  the  receivership). 

74.  Alabama.— lleiiTV  v.  Henry,  103  Ala. 
582,  15  So.  916. 

[IV,  F,  6,  e,  (ti),  (r),  (1),  (a)] 
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to  govern  every  case  as  to  precisely  what  particular  item  of  expenditure  is  proper 
or  will  be  approved,  but  due  regard  must  be  had  to  the  nature  and  surroundings 
of  the  property  and  the  exigencies  of  the  moment. '^^ 

(b)  Loans  and  Advances  to  Receiyer.  Parties  who  advance  moneys  to  a 
receiver  under  the  authority  of  the  court,  in  order  to  enable  him  to  carry  on  opera- 
tions necessary  to  accomplish  the  purpose  of  his  appointment,  should  be  reim- 
bursed.'^®   Ordinarily  the  receiver  raises  necessary  funds  by  means  of  certificates,^^ 


Iowa. —  State  Cent.  Sav,  Bank  v.  Fanning 
Bali-Bearing  Chain  Co.,  118  Iowa  698,  92 
N.  W.  712. 

Louisiana. —  In  re  Sheets  Lumber  Co.,  52 
La.  Ann.  1337,  27  So.  809. 

New  Jersey. —  Lehigh  Coal,  etc,  Co.  v.  New 
Jersey  Cent.  R.  Co.,  35  N.  J.  Eq.  426. 

New  Yorfc  — Wyckoff  v.  Scofield,  103  N.  Y. 
630,  9  N.  E,  498. 

Wisconsin. — Harrigan  v.  Gilchrist,  121  Wis. 
127,  99  N.  W.  909. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  173. 

75.  Brown  v.  Hazlehurst,  54  Md.  26; 
Speiser  v.  Merchants'  Exch.  Bank,  110  Wis. 
506,  86  N.  W.  243  (where  it  is  said  that  only 
in  the  wise  discretion  and  firmness  of  the 
courts  can  there  be  found  prevention  or 
remedy  for  the  abuse  of  judicial  conservation 
of  estates)  ;  Thompson  v.  Phenix  Ins.  Co.,  136 
U.  S.  287,  10  S.  Ct.  1019,  34  L.  ed.  408. 

The  receiver  must  show:  (1)  That  the 
expense  was  a  reasonable  one  and  for  service 
not  within  the  ordinary  duties  which  he  him- 
self should  perform;  (2)  that  the  amount 
claimed  is  a  fair  and  reasonable  value  of  the 
services;  and  (3)  that  the  amount  has  been 
actually  paid  in  good  faith.  Henry  v.  Henry, 
103  Ala.  582,  15  So.  916;  Ryan  v.  Rand,  20 
Abb.  N.  Cas.  (N.  Y.)  313,  as  to  payment  and 
charging  the  amount  in  his  account,  as  proper 
method  of  obtaining  court's  approval. 

Receiver  entitled  to  reimbursement. —  On 
the  other  hand  it  is  held  that  it  follows  neces- 
sarily that  as  receivers  are  bound  to  obey  the 
orders  of  the  court  in  their  relation  to  the 
fund,  as  well  as  regards  its  safe  custody  as 
its  return,  they  are  correlatively  entitled  to 
the  protection  of  the  court  against  all  loss 
for  disbursements  which  were  necessary  and 
proper,  and  such  as  a  reasonable  and  prudent 
man,  acting  as  receiver,  would  have  been 
justified  and  sustained  in  expending.  Adams 
V.  Haskell,  6  Cal.  475;  Pullis  v.  Pullis  Bros. 
Iron  Co.,  90  Mo.  App.  244;  Howes  v.  Davis, 
4  Abb.  Pr.  (N.  Y.)  71. 

Unnecessary  expenditures  not  allowed. — 
American  Trust,  etc..  Bank  v.  Frankenthal, 
55  111.  App.  400  (fees  for  services  of  Pinker- 
ton  detectives  in  protecting  the  property  dis- 
allowed, since  the  receiver  can  call  upon  the 
officers  of  the  court  to  protect  his  posses- 
sion) ;  Battaile  v.  Fisher,  36  Miss.  321  (re- 
fusal to  allow  credit  for  a  sum  advanced  by  a 
receiver  to  pay  a  charge  against  his  prede- 
cessor in  that  office,  where  it  appears  that  the 
former  receiver  is  in  arrears)  ;  Chandler  v. 
Gushing- Young  Shingle  Co.,  13  Wash.  89,  42 
Pac.  548  (rent  of  telephone  for  personal  con- 
venience) ;  Speiser  v.  Merchants'  Exch.  Bank, 
110  Wis.  506,  86  N".  W.  243  (voluntary  ex- 

[IV,  F,  6,  e,  (II),  (D),  (1),  (a)] 


penditures  in  joining  as  a  partisan  with  one 
creditor  against  another)  ;  Cowdrey  v.  Gal- 
veston, etc.,  R.  Co.,  93  U.  S.  352,  23  L.  ed. 
950  (expenditure  to  defeat  a  proposed  subsidy 
from  a  city  in  aid  of  a  construction  of  a 
railroad  competing  with  the  one  in  the 
hands  of  the  receiver,  although  such  road 
if  constructed  might  have  diminished  the 
future  earnings  of  the  road  in  charge 
of  the  receiver)  ;  Braman  v.  Farmers' 
L.  &  T.  Co.,  114  Fed.  18,  51  C.  C.  A.  644 
(hotel  bills)  ;  In  re  Dunn,  [1904]  1  Ch.  648, 
73  L.  J.  Ch.  425,  91  L.  T.  Rep.  N.  S.  135,  52 
Wkly.  Rep.  345  (holding  that  a  receiver  is 
not  entitled  to  be  indemnified  for  costs  paid 
in  defending  himself  against  charges  of  fraud 
made  against  hira  personally,  but  only  where 
he  is  defending  himself  in  an  action  brought 
in  respect  of  the  estate  and  in  which  he  is 
also  defending  the  estate,  since  otherwise  the 
defense  could  not  result  in  any  benefit  to  the 
estate ) . 

76.  Roby  v.  Title  Guarantee,  etc.,  Co.,  166 

III.  336,  46  N.  E.  1110;  Elk  Fork  Oil,  etc., 
Co.  V.  Foster,  99  Fed.  495,  39  C.  C.  A.  615 
(which  case  see  for  order  authorizing  ad- 
vances and  payment)  ;  Elk  Fork  Oil,  etc., 
Co.  V.  Jennings,  90  Fed.  767. 

Where  the  order  shows  consent  of  parties, 
it  cannot  be  attacked.  Roby  v.  Title  Guar- 
antee, etc.,  Co.,  166  HI.  336,  46  N.  E.  1110; 
Brown  v.  Schintz,  98  111.  App.  452  [a-ffirmed 
in  202  111.  509,  67  N.  E.  172]. 

Lien. —  Where  one  advances  to  a  receiver 
money  to  gather  a  cotton  crop  planted  by  a 
tenant,  he  has  no  lien  on  other  cotton  grown 
on  the  leased  premises  but  the  matter  must 
be  settled  by  the  receiver  and  accounted  for 
in  his  settlement.  Goodwin  v.  Mitchell, 
(Miss.  1905)   38  So.  657. 

Borrowing  instead  of  selling  property  to 
satisfy  liens. —  In  Roby  v.  Title  Guarantee, 
etc.,  Co.,  166  111.  336,  46  N.  E.  1110,  where, 
on  a  bill  to  determine  rights  in  land,  the 
receiver  was  required  to  sell  sufficient  lands 
to  satisfy  liens  which  would  bar  the  parties' 
interests  if  not  paid  and  it  was  found  im- 
practicable to  sell  sufficient  lands  to  re- 
deem within  the  time  allowed  and  the  re- 
ceiver was  permitted  to  borrow  money  and 
the  lender?  were  subrogated  to  the  rights  of 
the  lien-holders,  it  was  held  that  by  such 
order  there  was  no  change  of  the  material 
part  of  the  original  decree. 

Borrowing  in  conducting  business  see  infra, 

IV,  F,  6,  e,  (m),  (c). 

Priorities  see  infra,  V,  B,  1,  g,  (i),  (c). 
Receivers*  certificates  and  priority  thereof 
see  infra,  IV,  G. 

77.  See  infra,  IV,  G, 
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although  other  forms  of  obHgation  or  security  have  sometimes  been  adopted,''^ 
and  the  court  may,  in  a  proper  case,  and  in  order  to  rescue  the>  whole  or  as  much 
of  the  property  as  possible  from  an  impending  vis  major,  there  being  no  other 
means  of  raising  the  funds,  authorize  the  receiver  to  execute  a  mortgage  on  such 
property  for  that  purpose. '^^  But  while  courts  will  be  zealous  to  protect  the  rights 
of  parties  who  may  have  furnished  money  for  the  preservation  of  the  trust  prop- 
erty, equal  care  w^ill  be  observed  that  the  property  is  not  wasted  by  the  receiver's 
improvident  acts,^''  and  will  not  sanction  the  borrowing  of  large  sums  of  money 
without  previous  authority  and  the  fixing  of  such  debts  as  a  preferred  charge, 
although  the  money  has  been  applied  to  pay  expenses  of  the  receivership.^^  The 
court  may  permit  the  receiver  to  advance  funds  necessary  to  preserve  the  trust 
property/^  and  may  reimburse  him  for  moneys  advanced  in  good  faith  for  that 
purpose  and  in  the  performance  of  his  duties  without  previous  express  approval,^ 
but  if  others  have  made  like  advances  the  receiver  has  no  preference  over  them 
in  the  funds.^"* 

(2)  All  Persons  Charged  With  Notice  of  Authority.  All  persons  deahng 
with  a  receiver  are  charged  with  knowledge  of  his  functions  and  authority  and 
contract  with  him  at  their  peril  in  so  far  as  the  Uability  of  the  estate  is  concerned.^ 
But  on  the  other  hand  if  the  receiver  enters  into  individual  transactions  with 
others  to  whom  he  is  liable  to  account,  he  cannot  take  advantage  of  his  own  dehn- 
quency  by  setting  up  that  he  acted  as  receiver  and  that  his  particular  conduct 
was  without  authority. 

(3)  Insurance,  The  nature  of  the  property  rendering  it  proper  that  it  should 
be  insured,  the  court  would  grant  an  order  authorizing  it  and  if  the  receiver, 


78.  See  Evansville,  etc.,  R.  Co.  v.  Frank, 
3  Ind.  App.  96,  29  N.  E.  419  (traffic  deben- 
ture with  coupons  receivable  in  payment  of 
freight,  which  case  see  also  for  form  of  the 
debenture)  ;  Langdon  v.  Vermont,  etc.,  R.  Co., 
53  Vt.  228,  in/ra,  I^^  G,  3,  g,  note  12 
(bonds) . 

79.  Burroughs  v.  Gaither,  66  Md.  171,  7 
Atl.  243.  See  also  La  Junta,  etc.,  Canal  Co. 
V.  Hess,  31  Colo.  1,  71  Pac.  415;  Jerome  v. 
McCarter,  94  U.  S.  734,  24  L.  ed.  136;  Postal 
Tel.  Cable  Co.  v.  Vane,  80  Fed.  961,  26 
C.  C.  A.  342. 

And  under  an  authority  to  borrow  money 
on  his  certificate  which  is  declared  to  be  a 
first  lien,  it  is  held  that  while  it  is  unusual 
for  a  receiver  to  execute  a  mortgage,  a  mort- 
gage executed  by  him  to  secure  such  loan  is 
of  the  same  effect  as  a  certificate,  especially 
when  no  remedy  on  any  of  the  covenants  of 
the  mortgage  is  sought.  Brown  v.  Schintz, 
98  111.  App.  452  [affirmed  in  202  111.  509, 
67  N.  E.  172]. 

80.  Turner  v.  Peoria,  etc.,  R.  Co.,  95  111. 
134,  35  Am.  Rep.  144. 

Certificates  without  consideration  see  infra, 
IV,  G,  3,  e. 

81.  Union  Trust  Co.  r.  Illinois  Midland  R. 
Co.,  117  U.  S.  434,  6  S.  Ct.  809,  29  L.  ed. 
963. 

82.  See  Robv  v.  Title  Guarantee,  etc.,  Co., 
166  111.  336,  46  N.  E.  1110. 

83.  Buster  v.  Mann,  69  Ark.  23,  62  S.  W. 
588;  Harrigan  v.  Gilchrist,  121  Wis.  127,  99 
N.  W.  909,  holding  that  where  a  receiver 
conserves  an  equity  belonging  to  the  trust 
which  the  court  has  decided  it  would  be  bet- 
ter to  lose  than  to  burden  the  trust  fund  to 
save,  he  will  be  deemed  to  have  an  equitable 


lien  on  the  property  so  conserved  for  his 
reasonable  expenditures,  any  profit  to  inure 
to  the  trust. 

84.  Buster  v.  Mann,  69  Ark.  23,  62  S.  W. 
588. 

85.  Colorado. —  Hendrie,  etc.,  Mfg.  Co.  v. 
Parry,  37  Colo.  359,  86  Pac.  113. 

Illinois. — ^Heffron  v,  Milligan,  40  III.  App. 
291. 

Indiana. —  Brunner  v.  Central  Glass  Co., 
18  Ind.  App.  174,  47  N.  E.  686,  63  Am. 
St.  Rep.  339. 

loaxi. —  Tripp  r.  Boardman,  49  Iowa  410. 

NeiD  Jersey. —  Lehigh  Coal,  etc.,  Co.  V. 
New  Jersey  Cent.  R.  Co.,  35  N.  J.  Eq.  426. 

United  States. — ^Chicago  Deposit  Vault 
Co.  'V.  McNulta,  153  U.  S.  554.  14  S.  Ct. 
915,  38  L.  ed.  819;  In  re  Erie  Lumber  Co., 
150  Fed.  817. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  173. 

86.  Etowah  Min.  Co.  v.  Christopher,  112 
Ala.  554,  20  So.  924,  where  in  a  suit  by  a 
receiver  as  such  to  recover  money  alleged 
to  be  due  by  account,  a  plea  setting  up  that 
the  amount  claimed  involved  the  settlement 
of  a  partnership  betAveen  plaintiff  and  de- 
fendants and  that  the  amount  due  the  re- 
spective partners  could  not  be  knoAvn  with- 
out a  settlement  of  the  partnership  existing 
between  them,  was  held  to  be  good  over  a 
demurrer  based  upon  the  ground  that  the 
plea  attempted  to  set  up  a  partnership 
with  plaintiff  who  conld  not  enter  into  a 
partnership  because  lie  was  a  receiver,  the 
court  holding  that  so  long  as  the  receiver  is 
the  party  complainincr  liis  official  character 
and  disabilities  will  be  put  out  of  view  and 
that  if  by  his  misdoiniif  the  trust  is  in  danirer, 
he  is  responsible  to  the  court  appointing  him 
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acting  in  good  faith,  insures  without  previous  authority,  the  expenditure  will 
be  allowed/^  and  it  has  been  said  that  under  some  circumstances  a  receiver  would 
be  derelict  in  his  duty  if  he  did  not  cause  property  in  his  hands  to  be  insured 
against  fire.^^  But  even  if  it  were  true  that  a  receiver  cannot  incur  expenses 
which  are  absolutely  essential  to  the  preservation  of  the  property  without  a  previous 
order  of  the  court,  yet  if  he  applies  funds  in  his  hands  for  such  purpose,  the  contract 
of  insurance  will  not  be  void  as  between  him  and  the  insurance  company. 

(4)  Taxes.  ^°  The  court  may  authorize  its  receiver  to  redeem  property  from 
a  tax-sale  which  is  about  to  become  absolute. '"^^  So  it  is  proper  for  the  receiver 
to  pay  taxes  which  are  a  prior  lien  on  the  property;  ®^  those  assessed  during  the 
period  of  the  receivership  are  properly  allowed  as  necessary  expenses  of  the  admin- 
istration of  the  trust,  and  when  taxes  are  due  and  the  receiver  has  no  funds 
to  pay  them,  the  court  may  authorize  him  to  borrow  money  for  that  purpose 
and  make  the  obligation  a  prior  lien  on  the  property  on  which  the  taxes  were 
due.^^  This  is  not  fixing  a  new  and  additional  lien,  or  displacing  any  prior  lien, 
on  the  property,  but  it  is  simply  changing  the  form  of  the  tax  lien  from  one  for 
taxes  to  one  for  money  borrowed  to  pay  taxes.  But,  on  the  other  hand  receiv- 
ers are  not  bound  to  pay  a  tax  in  their  judgment  unlawful,  without  the  order  of 
the  court;  and  when  they  consider  the  legality  of  the  tax  questionable  it  is  their 
right  —  their  manifest  duty  —  to  apply  to  the  court  either  for  instruction  or 
protection. 


for  the  consequences  and  ample  remedies  may 
be  found  against  any  one  who  may  have 
wrongfully  participated  with  him  in  any  mis- 
appropriation of  the  trust  assets. 

87.  Stevens  v.  Hadfield,  196  111.  253,  63 
N.  E.  633  (receiver  in  foreclosure  proceed- 
ings) ;  Atwood  V.  Knowlson^  91  111.  App. 
265:  Robinson  Bank  v.  Miller,  47  111.  App. 
310  [aifirmed  in  153  111.  244,  38  N.  E.  1078, 
46  Am.  St.  Rep.  883,  27  L.  R.  A.  449]  (re- 
quiring receiver  in  foreclosure  proceedings  to 
keep  the  property  insured  from  the  rents, 
the  value  of  the  property  depending  on  its 
preservation  and  without  it  the  security  be- 
ing insufficient)  ;  Brown  i\  Hazlehurst,  54 
Md.  26  (where  a  receiver  appointed  to  take 
charge  of  a  large  hotel  property  pending  a 
suit  for  a  rescission  of  a  contract  for  sale 
was  credited  with  money  so  paid  out). 

88.  Thompson  v.  Pheni'x  Ins.  Co.,  136  U.  S. 
287,  10  S.  Ct.  1Q19,  34  L.  ed.  408.  But  see 
infra,  IV,  F,  6,  f.  (ii). 

89.  Thompson  r.  Phenix  Ins.  Co..  136  U.  S. 
287,  10  S.  Ct.  1019,  34  L.  ed.  408,  where  it 
was  held  that  whether  the  receiver  exceeded 
his  authority  or  rightly  applied  the  funds  in 
his  hands  are  questions  in  which  no  one  is 
concerned  except  himself,  the  court  to  which 
he  is  amenable,  and  the  parties  interested  in 
the  property;  that  if  he  is  not  technically 
authorized  to  use  the  funds  in  his  hands  to 
pay  for  insurance,  still,  upon  the  settlement 
of  his  accounts,  if  he  acted  in  good  faith  the 
court  may  allow  him  any  sums  paid  out  for 
that  purpose;  that  he  held  such  relations  to 
and  was  under  such  personal  responsibility 
for  the  safety  of  the  property  that  he  could 
make  a  valid  contract  of  insurance,  although 
liis  use  of  the  funds  in  his  hands  for  that 
purpose  was  subject  to  the  approval  of  the 
court. 

90.  In  foreclosure  proceedings  see  Mobt- 
GAGES,  27  Cyc.  1631. 

riV,  F,^  6,  e,  (II),  (d),  (3)] 


Taxation  of  property  in  hands  of  receiver 

generally  see  Taxation. 

91.  See  Roby  v.  Title  Guarantee,  etc.,  Co., 
166  111.  336,  46  N.  E.  1110. 

92.  Hamacker  v.  Commercial  Bank,  95  Wis. 
359,  70  N.  W.  295;  Eoo  p.  Chamberlain,  55 
Fed.  704,  where  it  is  said  that  receivers  are 
accustomed  to  pay  all  just  and  lawful  taxes 
without  asking  or  needing  the  sanction  of 
the  court,  and  in  their  accounts  such  pay- 
ments are  passed  without  question. 

Under  a  statute  making  it  the  duty  of  a 
receiver  of  a  corporation  to  pay  the  taxes 
due  upon  its  property  and  providing  that  if 
he  neglects  to  do  so  he  may  be  cited  to  show 
cause  why  such  taxes,  with  penalty,  etc., 
should  not  be  paid,  in  the  court  in  which 
he  was  appointed,  and  upon  his  failure  to 
show  "  good  and  sufficient  cause,"  the  court 
shall  order  him  to  pay  the  same,  he  is  pro- 
tected by  showing  that  he  had  sold  the  prop- 
erty by  the  court's  order  and  that  the  pur- 
chaser took  it  subject  to  the  taxes,  the 
liability  of  the  trust  having  been  transferred, 
by  such  sale,  to  the  purchaser  and  the  prop- 
erty, realty,  standing  as  indemnity  for  the 
tax.  Stoner  v.  Bitters,  151  Ind.  575,  52 
N.  E.  149. 

Payment  of  taxes  under  terms  of  lease  see 
supra,  IV,  F,  6.  e,  (i),  (c),  (2),  note  17. 

93.  Gehr  r.  Mont  Alto  Iron  Co.,  174  Pa. 
St.  430,  34  Atl.  638. 

94.  Central  Trust  Co.  v.  Tappan,  6  N.  Y. 
Suppl.  918;  Union  Trust  Co.  v.  Illinois  Mid- 
land R.  Co.,  117  U.  S.  434,  6  S.  Ct.  809,  29 
L.  ed.  963;  Miltenberger  v.  Logansport,  etc., 
R.  Co.,  106  U.  S.  286,  1  S.  Ct.  140,  27  L.  ed. 
117;  Houston  First  Nat.  Bank  v.  Ewing,  103 
Fed.  168.  43  C.  C.  A.  150. 

95.  Hanna  r.  State  Trust  Co.,  70  Fed.  2, 
16  C.  C.  A.  586,  30  L.  R.  A.  201. 

96.  Ledoux  v.  La  Bee.  83  Fed.  761;  Ex  p. 
Chamberlain,  55  Fed.  704. 
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(5)  Repairs  and  Improvements.  The  court  may,  under  proper  circura- 
stances,  order  a  change  to  be  made  in  the  estate  or  property  in  its  receiver's  hands 
for  distribution  amoiig  creditors  with  a  view  to  increase  the  value  of  the  fund, 
but  a  pursuit  of  mere  speculative  advantage  will  not  present  a  proper  case  for 
the  exercise  of  such  power. The  rule  that  a  receiver  will  not  be  allowed  to  incur 
liabihties  against  the  estate  in  his  hands  or  be  credited  with  any  outlays  which 
are  made  without  leave  of  court  first  obtained  is  applied  to  habilities  and  out- 
lays for  repairs  and  improvements,^^  the  exception  to  the  rule  being  that  his 
action  may  be  approved  by  the  court  where  repairs  are  made  without  permission 
if  the  sum  expended  or  incurred  is  very  small,  or  if  it  be  shown  that  he  acted  in 
good  faith  and  for  the  best  interests  of  the  property  intrusted  to  him,  or  that 
it  was  necessary  to  act  immediately,  in  order  to  prevent  damage/  and  it  would 
be  clearly  wrong,  under  the  pretense  of  keeping  property  in  necessary  repair, 
to  permit  the  receiver  to  spend  large  sums  upon  it  for  ihe  benefit  of  a  party  hold- 
ing the  certificate  of  purchase.^  On  the  other  hand  the  modern  rule  that  the 
court  will  approve  and  allow  reasonable  expenditures  made  in  good  faith  for  the 
benefit  of  the  estate  ^  is  apphed  to  expenditures  for  repairs.* 

(6)  Rents  and  Leases.  If  the  receiver  is  appointed  to  collect  rents  that 
may  accrue  from  particular  property,  it  is  his  duty  to  take  and  rent  such  prop- 


97.  Hand  v.  Savannah,  etc.,  K.  Co.,  10 
S.  C.  406,  where  it  was  held  that  in  an  ac- 
tion to  wind  up  the  affairs  of  an  insolvent 
railroad  company  in  which  different  classes 
of  creditors,  embracing  probably  many  indi- 
viduals, have  been  made  parties  by  publica- 
tion, an  order  directing  the  receiver  to 
change  the  location  of  a  part  of  the  road 
and  build  a  bridge  with  the  income  of  the 
company  should  not  be  made  upon  the  recom- 
mendation of  the  receiver  and  the  report  of 
an  engineer,  but  only  upon  the  report  of  the 
master  showing  that  necessity  for  the  change 
exists  consistently  with  the  sole  purpose  of 
the  court's  holding  the  property,  which  is 
its  preservation  and  application  to  the  de- 
mands of  the  creditors. 

It  is  the  duty  of  the  court  to  see  that  a 
railroad  is  in  such  a  state  of  repair  that  it 
can  be  operated  with  safety  to  the  traveling 
public.  Hoover  r.  Montclair,  etc.,  K.  Co., 
29  N.  J.  Eq.  4.  And  especially  is  this  duty 
imposed  on  the  court  where  the  legislature 
has  made  it  the  court's  duty  to  operate  the 
road  for  the  public  convenience.  Hoover  v. 
Montclair,  etc.,  R.  Co.,  supra. 

98.  See  supra,  IV,  F,  6,  e,  (ii). 

99.  Heffron  v.  Milligan,  40  111.  App.  291. 
Repairs  which  do  not  enhance  the  selling 
value  of  the  property  cannot  be  approved  as 
inuring  to  Ihe  benefit  of  the  creditors.  In 
re  Sheets  Lumber  Co.,  52  La.  Ann.  1337, 
27  So.  809. 

1.  Heffron  v.  Milligan,  40  111.  App.  291, 
where  the  allowance  was  refused,  the  master 
having  found  that  the  repairs  were  necessary 
and  of  lasting  benefit  to  the  estate,  but  an 
examination  of  the  evidence  disclosed  that 
they  were  not  necessary  to  the  preservation 
of  the  property,  although  desirable  and  of  a 
character  probable  to"  make  the  property 
more  remunerative,  but  not  necessary  in  the 
sense  that  the  property  would  be  injured  un- 
less they  were  made;  and  further,  which  was 
the  controlling  feature  of  the  decision,  be- 


cause of  a  lack  of  evidence  that  the  items 
of  work  and  material  charged  were  furnished 
or  that  the  prices  charged  were  fair  and 
reasonable. 

2.  Standish  v.  Musgrove,  223  111.  500,  79 
N.  E.  161,  holding  that  the  correctness  of 
such  expenditures  should  be  made  to  appear 
from  something  more  than  the  statement  of 
the  report  itself.  See  also,  generally.  Mort- 
gages, 27  Cyc.  1631. 

3.  See  supra,  IV,  F,  6,  e,  (ii),  (d),  (1). 

4.  Hooper  v.  Winston,  24  111.  353  (holding 
that  a  receiver  cannot  lay  out  money  in  re- 
pairs at  his  discretion  and  if  he  does  so  it  is 
referred,  before  an  allowance,  to  a  master 
to  ascertain  if  they  are  reasonable)  ;  Atwood 
■V.  Knowlson,  91  111.  App,  265;  Brown  v. 
Hazlehurst,  54  Md.  26;  Wyckoff  v.  Scofield, 
103  N.  Y.  630,  9  N.  E.  498  (where  it  is  held 
that  whether  the  court  should  allow  its  re- 
ceiver to  reimburse  the  contractor  was  a 
matter  entirely  within  its  discretion,  the  de- 
termination of  which  would  not  be  reviewed 
on  appeal)  ;  Hynes  r.  McDermott,  14  Daly 
(N.  Y.)  104,  3  N.  Y.  St.  582  (holding  that 
under  an  order  directing  a  receiver  generally 
to  apply  money  derived  from  one  of  several 
pieces  of  property  to  the  support  of  the 
others,  the  receiver  need  not  apply  for  leave 
to  make  necessary  repairs,  subject  to  the  ap- 
proval of  the  court  as  to  what  was  reason- 
able and  proper)  ;  Tempest  v.  Ord,  2  Meriv. 
55,  35  Eng.  Reprint  861  (reference  to  master 
to  consider  whether  buildings  erected  were 
fit  and  necessary  and  for  the  benefit  of  the 
several  parties  interested)  ;  Thornhill  r. 
Thornbill,  14  Sim.  599,  37  Eng.  Ch.  599.  60 
Eng.  Reprint  491  (holding  that  the  direction 
in  the  order  appointing  a  receiver  that  he 
shall  manage  as  well  as  set  and  let  the 
estate  authorized  him  to  propose  to  the  mas- 
ter from  time  to  time  to  make  ordinary  re- 
pairs and  that  a  special  direction  for  that 
purpose  was  unnecessary)  ;  Atty.-Gen.  r. 
Vigor,   11  Ves.  Jr.   563,"  32  Eng.  Reprint 

[IV,  F,  6,  e,  (II),  (d),  (6)] 
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erty.^  Strictly  a  receiver  cannot  ex  mero  motu  let  the  premises  which  he  holds 
as  receiver/  nor  has  a  receiver,  whose  expenditure  of  funds  is  limited  and  con- 
fined to  designated  objects  and  purposes,  any  authority  to  enter  into  a  lease,  as 
lessee,  for  a  term  extending  beyond  the  duration  of  the  receivership."^  But  the 
court  having  the  custody  of  tho  property  through  its  receiver  may  authorize 
him  to  make  a  lease,  ^  and  it  is  not  confined  in  its  power  to  letting  the  premises 


1207  (where  the  court  directed  an  inquiry 
whether  the  repairs  were  reasonable  though 
at  the  same  time  observing  that  the  court 
was  not  in  the  habit  of  permitting  receivers 
to  apply  trust  funds  to  repairs  to  any  con- 
siderable extent  without  a  previous  applica- 
tion). 

5.  Downs  V.  Allen,  10  Lea  (Tenn.)  652. 

6.  Gooden  v.  Vinke,  87  111.  App.  562;  Weeks 
V.  Weeks,  106  N.  Y.  626,  13  N.  E.  96;  Morris 
V.  Elme,  1  Ves.  Jr.  139,  30  Eng.  Reprint  269, 
receiver  to  receive  and  account  for  the  pro- 
duce of  an  estate. 

A  receiver  appointed  by  the  governor  un- 
der provisions  above  referred  to  has  no  power 
to  lease.  McMinnville,  etc.,  R.  Co.  v.  Hug- 
gins,  3  Baxt.  (Tenn.)  177,  supra,  I,  note  2. 

7.  Chicago  Deposit  Vault  Co.  v.  McNulta, 
153  U.  S.  554,  14  S.  Ct.  915,  38  L.  ed.  819, 
holding  that  under  such  circumstances  the 
court  is  not  bound  to  recognize  any  equitable 
right  of  the  lessor  to  be  paid  for  the  unex- 
pired term  after  the  receiver  ceases  to  oc- 
cupy.   See  also  supra,  IV,  F,  6,  e,  (i),  (c), 

Contract  binding  while  in  force. — A  con- 
tract leasing  property  to  a  receiver,  approved 
by  the  court,  must  be  observed  by  the  re- 
ceiver as  long  as  it  and  the  confirming  order 
remain  in  force.  Matter  of  U.  S.  Rolling 
Stock  Co..  57  How.  Pr.  (N.  Y.)  16. 

8.  Gooden  r.  Vinke.  87  111.  App.  562;  Mc- 
Anally  v.  Glidden,  30  Ind.  App.  22,  65  N.  E. 
291;  Shreve  v.  Hankinson.  34  N.  J.  Eq.  413; 
Farmers'  L.  &  T.  Co.  v.  Eaton,  114  Fed.  14. 
51  C.  C.  A.  640;  Western  Union  Tel.  Co.  v. 
Boston  Safe-Deposit,  etc.,  Co.,  112  Fed.  37, 
50  C.  C.  A.  106,  lease  pending  sale  in  fore- 
closure binding  on  mortgagee,  although  he  is 
not  a  formal  party  thereto. 

Under  authority' to  let  from  time  to  time 
no  further  special  authority  to  let  is  re- 
quired.   Shreve  v.  Hankinson,  34  N.  J.  Eq. 

413;    r.  Lindsey,  15  Ves.  Jr.  91,  33  Eng. 

Reprint  689. 

To  whom  the  property  shall  be  rented  has 
also  been  held  to  be  a  matter  within  the  dis- 
cretion of  the  court.  Simmons  v.  Allison, 
118  N.  C.  761,  24  S.  E.  740; 

Evidence  of  authority.— Under  a  statute 
making  it  a  misdemeanor  for  the  lessee  of 
turpentine  trees  to  remove  the  crop,  or  any 
part  thereof,  before  satisfying  all  liens  on 
the  crop  by  the  lessor,  upon  an  indictment 
charging  the  offense  against  a  lessee  in  a 
lease  by  a  receiver,  it  was  held  that  if  it 
was  necessary  to  show  the  right  of  the  lessor 
to  make  the  lease  it  was  competent  to  show 
it  by  the  order  of  appointment.  State  V. 
Turner,  106  K  C.  691,  10  S.  E.  1026. 

Application  and  notice.— The  rule  that  the 
court  has  the  power  to  give  directions  to  its 
receiver  upon  his  application  ex  parte  (see 

LIV,  F,  6,  e,  (II),  (d),  (6)] 


supra,  IV,  F,  5,  b),  is  applied  to  the  power 
to  authorize  the  execution  of  leases.  Weeks 
V.  Weeks,  106  N.  Y.  626,  13  N.  E.  96.  But 
a  clause  in  the  order  of  appointment  giving 
the  receiver  power  to  lease  the  premises  for 
a  term  not  exceeding  a  year  for  such  rentals 
"  as  he  shall  deem  advisable  and  just,"  with- 
out notice  to  the  mortgagor  or  holder  of  the 
legal  title  and  without  any  order  of  court 
duly  entered  upon  such  notice,  is  held  to  be 
too  broad.  Gooden  v.  Vinke,  87  111.  App. 
562. 

Failure  of  proposed  lessee  to  accept  lease. — 
Where  the  receiver  in  a  foreclosure  suit  was 
authorized  to  rent  a  part  of  the  premises  to 
one  of  the  owners  at  a  fixed  annual  rent 
but  such  owner  failed  to  accept  the  lease 
and  pay  the  rent,  he  is  not  entitled  to  the 
excess  which  the  receiver  receives  over  that 
sum  from  others  to  whom  he  leases  that  por- 
tion, under  the  authority  of  the  court,  but 
the  receiver  is  to  hold  it  subject  to  the  final 
order  of  the  court  in  the  suit.  McComb  V. 
Cordova  Apartment  Assoc.,  1  Silv.  Sup. 
(N.  Y.)  100,  5  N.  Y.  Suppl.  64  [affirming  2 
N.  Y.  Suppl.  570,  and  affirmed  in  115  N.  Y. 
654,  21  N.  E.  1118]. 

The  receiver  is  to  rent  to  the  best  advan- 
tage, and  it  has  been  held  that  a  receiver  in 
foreclosure  proceedings  whose  duty  it  is  to 
make  rentable  property  productive  may  reduce 
rents  when  that  is  necessary  to  secure  tenants 
and  obtain  an  income  from  the  property,  and 
where  he  has  acted  prudently  and  in  good 
faith  in  this  respect  his  conduct  will  be  ap- 
proved. Northwestern  Mut.  L.  Ins.  Co.  V. 
Burr,  60  Nebr.  467,  83  N.  W.  664.  But  in 
Wynne  r.  Newborough,  1  Ves.  Jr.  164,  30 
Eng.  Reprint  282,  it  was  held  that  a  receiver 
of  an  estate,  with  usual  powers  of  setting 
and  letting,  cannot  raise  the  rents  upon 
slight  grounds,  nor  turn  out  tenants  without 
application  to  the  master,  although  in  this 
case  the  court  refused  a  motion  by  a  remote 
remainder -man  and  tenants  to  restrain  the  re- 
ceiver from  ejecting  tenants,  on  the  ground 
that  their  interest  was  not  sufficient. 

Upon  reversal  of  the  order  authorizing  a 
receiver  to  lease  a  theater  for  three  years, 
because  the  order  was  inadvertently  granted 
without  considering  circumstances  showing 
that  the  receiver  was  not  acting  in  good  faith 
in  applying  for  it,  the  court  held  that  the 
lessee  should  be  entitled  to  occupy  for  one 
year  from  the  date  of  his  lease  as  it  would 
be  unfair  to  turn  him  out  in  the  height  of 
the  theatrical  season.  Bolles  V.  Dtiff,  54 
Barb.  (N.  Y.)  215,  37  How.  Pr.  162. 

Reletting  upon  default  of  assignee. — ^Where 
a  receiver  executed  a  lease  of  a  part  of  the 
property,  and  an  assignee  of  the  lease,  who 
took  an  assignment  for  the  whole  term  save 
one  day,  no  rent  being  reserved  to  the  as- 
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for  a  term  not  to  extend  beyond  the  period  of  the  termination  of  the  suit;  for  the 
suit  may  be  ended  at  any  time  by  a  compromise  or  other  arrangement,  and  there- 
fore, to  hmit  the  power  of  the  court  in  the  premises  to  the  duration  of  the  suit, 
would  be,  substantially  and  practically,  to  deny  the  existence  of  the  power.  ^ 
But  the  court  has  refused  to  assume  jurisdiction  to  authorize  a  lease  to  bind  an 
infant  remainder-man,^^  and  it  has  been  pointed  out  that  in  general  when  a  court 
authorizes  its  receiver  to  lease,  for  the  time  being,  property  in  his  custody,  it 
should  act  with  great  circumspection,  and  see  to  it  that  the  lease  is  not  given 
for  such  a  period  of  time  as  will  needlessly  prolong  the  litigation  or  endanger 
the  rights  of  any  parties  thereto. 

(ill)  Continuance  and  Conduct  of  Business  —  (a)  Authority  in 
General.  A  receiver  has  no  right  to  carry  on  and  conduct  a  business  unless  he 
is  authorized  or  directed  by  the  court  to  do  so,  and  such  authority  is  not  derived 
from  an  order  of  appointment  to  take  and  preserve  the  property. It  is  not 


signer,  the  assignment  containing  a  provision 
that  it  was  subject  to  the  rents,  covenants, 
conditions,  and  provisions  in  the  lease,  took 
possession  and  paid  the  owner  rents  up  to 
a  certain  period,  after  which  he  declined  to 
pay  further  rent  at  the  rate  agreed  but  of- 
fered to  surrender  the  lease  and  take  a  new 
one  at  a  smaller  rental,  on  application  of 
the  receiver  for  authority  to  accept  the  sur- 
render and  give  a  new  lease,  three  fifths  of 
the  owners  agreeing  to  the  arrangement  and 
two  fifths  opposing  it,  and  the  original  lessee 
heing  irresponsible,  the  court  declined  to 
sanction  the  arrangement,  and  held  that 
to  entitle  the  assignee  to  its  favorable 
consideration  he  should  pay  all  the  rent  in 
arrear  at  the  reduced  rate,  etc.,  and  should 
surrender  the  lease  and  procure  a  surrender 
from  his  assignor  if  the  parties  consented  to 
take  the  reduced  rent,  and  that  then  the  re- 
ceiver should  advertise  the  premises  to  lease 
for  the  residue  of  the  term  at  auction  under 
the  same  terms  mentioned  in  the  original 
lease,  except  that  the  new  lease  should  re- 
quire the  building,  which  under  the  original 
lease  was  to  be  erected  on  the  premises  and 
belong  to  the  owners  of  the  land,  to  be  sus- 
tained or  an  equally  good  one  kept  erected. 
Lorillard  v.  Lorillard,  23  Barb.  (N.  Y.)  52S, 
4  Abb.  Pr.  210. 

Jurisdiction  of  court  over  tenant  see  Wal- 
ton V.  Johnson,  12  Jur.  299,  15  Sim.  352,  38 
Eng.  Ch.  352,  60  Eng.  Reprint  654,  supra, 
TV,  F,  6,  e,  (IT),  (D),  (1),  (a),  note  63. 

Sequestrators  distinguished  see  Sequestra- 
tion. 

9.  Shreve  v.  Hankinson,  34  N.  J.  Eq.  413 
(where  the  order  of  appointment  gave  the 
receiver  in  foreclosure  proceedings  authority 
to  let  the  mortgaged  premises,  which  was  a 
farm,  from  time  to  time,  the  lease  must 
necessarily  be,  as  to  term  and  otherwise,  in 
accordance  with  the  nature  of  the  thing  de- 
mised, and  the  receiver  having  been  ap- 
pointed in  the  winter,  it  clearly  appeared  to 
be  advantageous  to  all  the  parties,  as  well  in 
view  of  the  possible,  if  not  probable,  length 
of  the  litigation  that  a  lease  should  be  made 
for  the  ensuing  agricultural  year)  ;  Weeks 
V.  Weeks,  106  N. 'Y.  626,  13 'N.  E.  96  (in 
partition  suit). 

Reference  to  ascertain  term. —  In  England 


the  practice  was  to  direct  a  reference,  to  in- 
quire what  should  be  the  term  beyond  which 
the  receiver  should  not  be  permitted  to  let. 

  V.  Lindsey,   15   Ves.  Jr.  91,  33  Eng. 

Reprint  689  (under  an  appointment  of  a  re- 
ceiver to  let  the  estate)  ;  Neale  v.  Baily,  23 
Wkly.  Rep.  418. 

10.  Gibbins  v.  Howell,  3  Madd.  469,  56 
Eng.  Reprint  577. 

11.  Farmers'  L.  &  T.  Co.  v.  Eaton,  114 
Fed.  14,  51  C.  C.  A.  640. 

Modification  or  vacation. —  If  need  be 
clauses  should  be  inserted  in  such  leases  re- 
serving to  the  court  the  power  to  cancel  them 
whenever  it  is  deemed  expedient  to  do  so. 
Farmers'  L.  &  T.  Co.  v.  Eaton,  114  Fed.  14, 
51  C.  C.  A.  640.  But  when  property  is 
leased  for  a  fixed  term,  with  the  express 
sanction  and  approval  of  the  court,  and  no 
right  to  terminate  the  lease  is  reserved,  and 
the  lessee  is  ousted  by  order  of  the  court 
before  the  natural  termination  of  the  lease, 
compensation  should  be  awarded  to  the  lessee 
for  such  damages  as  he  has  sustained. 
Weeks  V.  Weeks,  106  N.  Y.  626,  13  N.  E.  96 
[modifying  19  Abb.  N.  Cas.  356,  by  declaring 
that  when  the  damages  are  ascertained  they 
shall  be  paid  out  of  the  fund  reserved  under 
the  order  of  the  court]  (upholding  the  power 
of  the  court  to  modify  or  vacate  an  eoe  parte 
order,  which  the  court  had  power  to  make, 
authorizing  a  receiver  in  a  partition  suit  to 
grant  a  lease  for  a  term  extending  beyond 
the  termination  of  the  suit)";  Farmers'  L.  & 
T.  Co.  V.  Eaton,  114  Fed.  14,  51  C.  C.  A. 
640. 

12.  7c?a7io.— Dalliba  r.  Winschell,  11  Ida. 
364,  82  Pac.  107,  114  Am.  St.  Rep.  267. 

Mississippi. —  Demain  v.  Cassidv,  55  Miss. 
320. 

New  Mexico. —  Terry  r.  Martin,  7  N.  M. 
54,  32  Pac.  157,  holding  that  a  receiver  to 
preserve  property,  ordered  to  sell,  should  sell 
in  bulk,  and  is  not  authorized  to  continue 
the  business. 

'New  York. —  Mever  v.  Lexow,  1  N.  Y.  App. 
Div.  116,  37  N.  Y.  Suppl.  67:  Appleton  r. 
Welch,  20  Misc.  343.  45  K  Y.  Suppl.  751. 
But  see  Cobb  v.  Sweet,  46  N.  Y.  App.  Div. 
375,  61  N.  Y.  Suppl.  545.  where  it  is  hold 
that  in  the  case  of  a  railroad  it  woiild  be 
the  duty  of  a  receiver  appointed  to  preserve 
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a  function  of  a  court  of  equity  to  carry  on  a  business/^  and  it  will  not  usually 
appoint  a  receiver  to  permanently  continue  such  operations.^*  It  has  the  power, 
however,  in  the  exercise  of  a  wise  discretion,  to  direct  a  continuance  of  a  busi- 
ness, and  to  authorize  its  receiver  to  make  expenditures  and  contract  debts  in 
that  connection,  when  such  a  course  seems  necessary  to  preserve  the  property 
and  to  secure  a  more  advantageous  disposition  of  it.-^^    But,  since  the  court  may 


the  property  to  continue  to  operate  the  road 
unless  ordered  not  to  do  so. 

Pennsylvania. —  McCay  v.  Black,  36  Leg. 
Int.  471. 

Vnited  States.— Cake  V.  Mohun,  164  U.  S. 
311,  17  S.  Ct.  100,  41  L.  ed.  447. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  169. 

Objection  for  first  time  on  appeal. —  But  on 
the  other  hand  it  has  been  held  that  while 
the  receiver  is  not  liable  as  such  unless  he 
is  authorized  to  make  the  contract,  he  should 
make  that  objection  on  the  trial  v^^hen  he 
is  sued  as  receiver.  Appleton  v.  Welch,  20 
Misc.  (N.  Y.)  343,  45  N.  Y.  Suppl.  751, 
holding  further  that  in  the  appellate  court 
the  authority  of  a  temporary  receiver  of  a 
corporation  to  manage  its  business  might  be 
presumed  from  the  testimony  of  the  receiver 
that  he  employed  a  certain  person  as  super- 
intendent who  was  actually  managing  the 
concern  and  from  other  facts  in  the  testimony 
showing  that  the  receiver  was  running  and 
managing  the  business. 

13.  Hanna  v.  State  Trust  Co.,  70  Fed. 
2,  16  C.  C.  A.  586,  30  L.  E.  A.  201. 

14.  Rochat  Gee,  137  Cal.  497,  70  Pac. 
478.  So  in  Vance  v.  Shiawassee  Cir.  Judge, 
102  Mich.  342,  60  N.  W.  761,  where  in  a 
suit  by  a  village,  which  had  advanced  money 
to  procure  the  location  of  a  manufacturing 
company,  to  set  aside  mortgages  on  the  com- 
pany's property  and  enforce  the  village's 
rights,  the  action  of  the  court  in  enjoining 
the  company's  officers  and  agents  from  inter- 
ferine  with  its  property,  and  appointing;  a 
receiver,  with  authority  to  pay  debts,  collect 
claims,  and  continue  the  business  generally, 
was  affirmed  except  that  the  receiver's 
powers  were  limited  to  the  protection  of  the 
property  and  collection  of  debts. 

Farming  beyond  period  necessary  to  gather 
crop. —  In  Robenson  r.  Ross,  40  Ga.  375,  a 
lease  of  a  plantation  for  a  term  of  years 
contained  numerous  provisions  as  to  what  the 
parties  were  to  do,  and  expressly  stipulated 
that  "  said  lease  shall  cease  and  determine 
whenever  either  of  said  parties  shall  fail  to 
carry  out  the  stipulations  of  said  agreement, 
or  shall  violate  any  of  its  provisions." 
About  the  time  a  crop  matured  the  lessee 
notified  the  lessor  that  he  considered  the  lease 
as  void  on  account  of  the  lessor's  repeated 
violations  of  its  provisions.  Upon  a  bill  by 
the  lessor  ajrainst  the  tenant,  alleging  re- 
peated violations  of  the  conditions  of  the 
lease,  defendant's  insolvency,  and  that  in  con- 
sequence of  his  bad  manao-ement  plaintiff 
was  in  danger  of  suffering  loss,  it  was  held 
that  the  appointment  of  a  receiver  to  take 
and  preserve  the  crop  would  not  be  disturbed 
but  that  if  it  were  necessary  to  continue 
the  receivership  until  the  termination  of  the 
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litigation,  complainant  should  be  required  to 
furnish  the  receivers  with  the  supplies  neces- 
sary for  continuing  the  cultivation  of  the 
plantation,  as  specified  in  the  written  agree- 
ment for  tlie  lease,  and  if  he  fail  to  do  so, 
the  appointment  of  the  receiver  should  be 
revoked. 

Expedition  in  making  sale. —  Where  the 
receivership  is  over  property  engaged  in  a 
business  enterprise,  the  continuance  of  which 
is  necessary  in  order  to  maintain  its  value 
as  a  going  concern,  the  proceeding  being  one 
in  which  the  ultimate  sale  of  the  property 
is  a  part  of  the  relief  to  be  administered, 
the  sale  should  be  made  at  the  earliest  op- 
portunity. Hooper  v.  Winston,  24  111.  353 
(where  the  receiver  was  directed  to  sell,  and 
to  carry  on  the  business  until  he  could  sell)  ; 
Marten  v.  Van  Schaick,  4  Paige  (N.  Y.) 
479.    See  also  infra,  IV,  H,  6,  c,  (i). 

Duration  see  supra,  III,  K. 

15.  Alabama. — American  Pig  Iron  Storage 
Warrant  Co.  r.  German,  126  Ala.  194,  28 
So.  603,  83  Am.  St.  Rep.  21;  Thornton  v. 
Highland  Ave.,  etc.,  R.  Co.,  94  Ala.  353,  10 
So.  442. 

California.— noGhsit  v.  Gee,  137  Cal.  497, 
70  Pac.  478. 

Georgia. —  Bigbee  v.  Summerour,  101  Ga. 
201.  28  S.  E.  642. 

Illinois.— Makeel  v.  Hotchkiss,  190  111.  311, 
60  N.  E.  524,  83  Am.  St.  Rep.  131;  Knicker- 
bocker r.  McKindley  Coal,  etc.,  Co.,  172  111. 
535,  50  K  E.  330,  '64  Am.  St.  Rep.  54. 

Kentuchy. —  See  Wagner  v.  Swift  Iron,  etc., 
Works,  26  S.  W.  720,  16  Ky.  L.  Rep. 
273. 

'New  Yorh. —  Smith  v.  New  York  Consol. 
Stao:e  Co.,  18  Abb.  Pr.  419,  28  How.  Pr. 
277  V  Dayton  v.  Wilkes,  17  How.  Pr.  510, 

Texas'— YAlh  v.  Vernon  Ice,  etc.,  Co.,  86 
Tex.  109,  23  S.  W.  858,  to  keep  the  property 
and  business  a  "  going  concern "  until  the 
rights  of  all  the  parties  can  be  adjusted  and 
a  sale  effected. 

West  Virginia. —  Freer  v.  Davis,  52  W.  Va. 
35,  43  S.  E.  172,  94  Am.  St.  Rep.  910. 

United  Sta.tes.— Cake  v.  Mohun,  164  U.  S. 
311,  17  S.  Ct.  100,  41  L.  ed.  447. 

Enqland. —  Makins  v.  Ibotson,  [18911  1 
Ch.  133,  60  L.  J.  Ch.  164,  63  L.  T.  Rep.  IST.  S. 
515,  2  Meg.  371,  39  Wklv.  Rep.  73;  Peek  v. 
Trinsmaran  Iron  Co.,  2  Ch.  D.  115.  45  L.  J. 
Ch.  281,  24  Wkly.  Rep.  361,  which  are  as 
to  the  jurisdiction  to  appoint  a  receiver  and 
manager  on  interlocutory  application  of  de- 
benture holders. 

See  42  Cent.  Dig.  tit.  "Receivers,"  ^  169. 

Where  two  joint  receivers  are  conducting 
the  business  of  a  corporation,  each  has  equal 
authoritv,  and  in  the  ordinary  conduct^  of 
the  business  may  give  directions  concerning 
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not  determine  in  limine,  upon  an  application  for  the  appointment  of  a  receiver, 
the  question  of  possession  as  between  adverse  claimants/^  it  should  move  with 
extreme  caution  when  invited  by  one  of  the  pa:Jes  to  embark  property  seized 
by  it,  through  its  receiver,  in  industrial  enterprises  and  expose  it  to  the  hazard 
incident  to  the  conduct  of  such  a  business;    and  the  power  itself  has  been  denied 


it.  Shirk  v.  Brookfield,  77  N.  Y.  App.  Div. 
295,  79  N.  Y.  Suppl.  225. 

Receiver  and  manager. —  In  England  a  re- 
ceiver, as  known  to  the  old  court  of  chancery, 
did  not  manage  the  property  in  the  sense 
of  buying  and  selling  or  of  continuing  a 
business.  Thus  if  a  receiver  was  appointed 
of  partnership  assets  the  trade  stopped  im- 
mediately. He  collected  the  debts,  sold  the 
stock  in  trade,  etc.,  and  then  under  order 
of  the  court,  the  debts  of  the  concern  were 
liquidated  and  the  balance  divided.  If  it 
was  desired  to  continue  the  trade,  it  was 
necessary  to  appoint  a  manager,  or  a  receiver 
and  manager,  as  he  was  generally  called, 
who  could  buy  and  sell  or  carry  on  trade. 
The  same  distinction  was  known  also  in  the 
working  of  mines.  The  receiver  as  such 
merely  took  the  income  and  paid  necessary 
outgoings.  In  re  Manchester,  etc.,  K.  Co., 
14  Ch.  D.  645,  49  L.  J.  Ch.  365,  42  L.  T. 
Kep.  jST.  S.  714. 

In  foreclosure  suits  see  Mortgages,  27  Cyc. 
1631. 

16.  See  swpra.  III,  E,  3,  b;  IV,  A. 

17.  Bigbee  v.  Summerour,  101  Ga.  201,  28 
S.  E.  642;  Makeel  v.  Hotchkiss,  190  111.  311, 
60  N.  E.  524,  83  Am.  St.  Rep.  131;  Knicker- 
bocker V,  McKindley  Coal,  etc.,  Co.,  172  111. 
535,  50  N.  E.  330,  64  Am.  St.  Rep.  54;  Ellis 
?;.  Vernon  Ice,  etc.,  Co.,  86  Tex.  109,  23  S.  W. 
858.    And  see  supra,  II,  C,  2,  a. 

Proper  exercise  of  power  —  Discretion  in 
general. —  It  has  been  held  that  the  continu- 
ance of  a  business  can  only  be  justified  when 
it  is  absolutely  necessary  to  the  preservation 
of  the  rights  of  the  parties,  it  being  borne  in 
mind  that  preservation  of  the  property  is 
the  purpose  for  which  a  receiver  is  primarily 
appointed,  and  that  a  judicial  administration 
through  him  of  an  estate  seized  by  the  court, 
although  the  final,  is  nevertheless  a  secondary 
consideration;  that  while  necessarily  these 
matters  are  largely  within  the  discretion  of 
the  trial  judge,  at  last  it  becomes  a  question 
of  law  whether  the  court  can  lawfully  em- 
bark property  seized  by  it  in  an  industrial 
enterprise,  and  the  exercise  of  this  power 
depends  upon  how  far  such  conduct  may  be 
fairly  necessary  to  the  preservation  of  the 
existing  status,  taking  into  consideration  the 
character  of  the  property,  the  uses  to  which 
it  may  be  applied,  and  how  far  and  to  what 
extent  use  may  be  necessary  to  its  preserva- 
tion. Bigbee  v.  Summerour,  101  Ga.  201,  28 
S.  E.  642.  But  on  the  other  hand  it  is  held 
that  the  question  is  one  of  business  economy 
as  well  as  law,  and  that  the  lower  court's 
discretion  will  not  be  interfered  with  save 
in  instances  of  flagrant  error  and  injustice. 
Wilmington  Star  Min.  Co.  v.  Allen,  95  111. 
288.  •  . 

Mining. — Applying  the  riile  stated  in  Big- 


bee V.  Summerour,  101  Ga.  201,  28  S.  E.  642, 
supra,  this  note,  it  was  there  held  that  where 
the  only  controversy  between  the  parties  was 
as  to  the  right  of  defendant  to  mine  ore  under 
an  alleged  parol  license  from  plaintiff,  who 
was  solvent,  and  whose  title  was  not  in  con- 
troversy, it  was  error  to  authorize  a  receiver 
to  work  the  mine  and  enter  actively  into  the 
mining  business,  at  the  instance  of  defendant. 
But  in  Wilmington  Star  Min.  Co.  v.  Allen,  95 
111.  288,  applying  the  rule  therein  stated, 
supra,  this  note,  it  was  held  that  where  lease- 
hold interests  of  an  insolvent  mining  com- 
pany are  placed  in  the  hands  of  a  receiver, 
and  depend  for  their  preservation  on  con- 
tinued operation  of  the  mines,  the  determina- 
tion of  the  lower  court  upon  the  question 
whether  a  receiver  should  continue  to  operate 
them  will  not  be  disturbed.  See  also  supra, 
II,  B,  10,  b. 

The  boring  of  neiu  mells  is  not  justifiable 
under  the  rule  permitting  a  receiver  to  keep 
a  business  a  "  goii^jg  concern,"  in  a  suit  in- 
volving merely  a  contest  between  conflicting 
titles.  Freer  v.  Davis,  52  W.  Va.  35,  43  S.  E. 
172,  94  Am.  St.  Rep.  910. 

Publishing  neiospaper. —  The  receiver  of  a 
firm  whose  business  is  the  publication  of  a 
newspaper  may  be  empowered  to  carry  on  the 
paper  till  suflicient  time  is  allowed  to  dispose 
of  it  advantageously,  Dayton  V.  Wilkes,  17 
How.  Pr.  (¥.  Y.)  510. 

Secret  process  of  manufacture. —  Ordinarily 
the  court  should  not,  before  final  decree,  en- 
gage, through  a  receiver,  in  the  manufacture 
and  sale  of  patent  or  proprietary  medicines, 
and  require  the  parties  to  disclose  to  the  re- 
ceiver secret  information  necessary  for  be- 
ginning and  carrying  on  the  business.  Mer- 
rell  V.  Pemberton,  62  Ga.  29. 

To  sell  as  going  concern. —  The  court  does 
not  assume  the  management  of  a  business  ex- 
cept with  the  view  of  winding  up  its  affairs 
and  the  sale  of  its  property;  the  business  be- 
ing taken  over  and  continued  in  order  that 
the  whole  may  be  disposed  of  in  the  end  as  a 
going  concern.  Gutterson  v.  Lebanon  Iron, 
etc.,  Co.,  151  Fed.  72;  Gardner  v.  London, 
etc.,  R.  Co.,  L.  R.  2  Ch.  201,  212,  36  L.  J. 
Ch.  323,  15  L.  T.  Rep.  N.  S.  552,  15  Wkly. 
Rep.  324;  Waters  v.  Tavlor,  15  Ves.  Jr.  10, 
13  Rev.  Rep.  91,  33  Eng.  Reprint  658. 

Quasi-public  and  private  corporations. — 
In  Barton  V.  Barbour,  104  U.  S.  126,  26  L. 
ed.  672,  it  is  pointed  out  that  the  new  and 
changed  condition  of  things  which  is  pre- 
sented by  the  insolvency  of  such  a  corporation 
as  a  railroad  company  has  rendered  necessary 
the  exercise  of  large  and  modified  forms  of 
control  over  its  property  by  the  courts 
charged  with  the  settlement  of  its  affairs  and 
t1io  disposition  of  its  assets;  that  two  very 
dillVi  ent  courses  of  proceeding  are  presented 

[IV,  F,  6,  e,  (m\  (a)] 
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in  many  cases  where  the  expenses  are  to  take  precedence  of  prior  valid  liens  without 
the  consent  of  the  lien-holders.^^ 

(b)  Where  Business  Is  Run  at  Loss.  A  business  should  not  be  continued 
under  a  receivership  when  it  cannot  be  conducted  except  at  a  loss.^®  The  receiver 
should  exercise  the  same  reasonable  care  to  prevent  loss  as  one  of  ordinary  prudence 
would  exercise  in  the  conduct  of  his  own  affairs,^^  and  if  he  is  authorized  to  operate 
the  business  for  particular  purposes,  he  will  not  be  protected  against  losses  incurred 
in  operations  beyond  the  scope  of  such  authority  carried  on  upon  his  own  judg- 
ment.^^  When  it  becomes  apparent  that  the  business  cannot  be  continued  save 
at  the  expense  of  the  estate,  and  no  ulterior  benefit  is  reasonably  to  be  antici- 
pated, the  officer,  in  the  exercise  of  reasonable  prudence  in  the  care  of  the 
property  intrusted  to  his  keeping,  should  proceed  no  further  without  specific 
directions.^^ 

(c)  Expenditures  and  Obligation.  When  a  receiver  is  authorized  to  carry 
on  a  business  temporarily,  his  power  to  incur  obligations  for  supplies,  materials, 
and  other  expenses  in  the  proper  and  usual  conduct  of  such  business  follows  as 


for  adoption,  one  the  old  method,  usually  ap- 
plied to  banking,  insurance,  and  manufactur- 
ing companies,  of  shutting  down  and  stopping 
by  injunction  all  operations  and  proceedings, 
taking  possession  of  the  property  in  the  con- 
dition it  is  found  at  the  instant  of  stoppage, 
and  selling  it  for  what  it  will  bring  at  auc- 
tion; the  other,  to  give  the  receiver  power 
to  continue  the  ordinary  operations  of  the 
corporation,  to  run  trains  of  cars,  to  keep 
the  tracks,  bridges,  and  other  property  in  re- 
pair, so  as  to  save  them  from  destruction, 
and  as  soon  as  the  interest  of  all  parties 
having  any  title  to  or  claim  upon  the  corpus 
of  the  estate  will  allow,  to  dispose  of  it  to  the 
best  advantage  for  all,  having  due  regard  to 
the  rights  of  those  who  have  priority  of 
claim;  that  the  first  method  would  often  be 
highly  injurious,  and  result  in  a  total  sacri- 
fice of  the  property,  and  besides,  the  cessation 
of  business  for  a  day  would  be  a  public  in- 
jury. See  also  Vanderbilt  v.  Central  R.  Co., 
43  N.  J.  Eq.  669,  12  Atl.  188;  Lehigh  Coal, 
etc.,  Co.  V.  Central,  etc.,  R.  Co.,  41  N.  J.  Eq. 
167,  3  Atl.  134  [reversed  on  other  grounds  in 
43  N.  J.  Eq.  669,  12  Atl.  188],  where  the  same 
principle  is  recognized,  and  it  appears  that 
legislative  authority  has  been  conferred  in  the 
same  direction.  See  also,  generally.  Rail- 
roads, 33  Cyc.  612..  But  while  the  circum- 
stances which  justify  the  appointment  of  a 
receiver  with  authority  to  keep  the  business  a 
going  concern  have  been  said  not  ordinarily  to 
arise  except  in  cases  of  railroad  companies,  it 
is  held  that  the  same  rules  apply  in  other 
cases  under  similar  circumstances  and  that 
such  a  course  may  be  justified  upon  the 
ground  of  necessity  to  preserve  the  property 
as  well  as  upon  the  ground  of  public  interest. 
Knickerbocker  v.  McKindley  Coal  Co.,  172  111. 
535,  50  N.  E.  330,  64  Am.  St.  Rep.  54;  Ellis  v. 
Vernon  Ice,  etc.,  Co.,  86  Tex.  109,  23  S.  W. 
858.  ^ 

Objection. —  In  Woolsey  v.  Cummings  Car 
Works,  33  N.  J.  Eq.  432,  it  is  held  that  the 
propriety  of  an  order  authorizing  a  receiver 
to  continue  the  business  of  the  corporation 
cannot  be  questioned  by  an  exception  to  the 
master's  report  on  the  receiver's  accounting. 

18.  See  infra,  IV,  G,  2. 

[IV,  F,  6,  e,  (III),  (A)] 


19.  Fleming  v.  Fleming  Hotel  Co.,  70  N.  J. 
Eq.  509,  61  Atl.  739;  Matter  of  Punnett  Cycle 
Mfg.  Co.,  24  Misc.  (N.  Y.)  310,  53  N.  Y. 
Suppl.  204  [affirmed  in  33  N.  Y.  App.  Div. 
643,  54  N.  Y.  Suppl.  1114]  (holding  that 
under  authority  to  operate  the  plant  of  a 
corporation  and  to  make  up  and  dispose  of 
goods  owned  by  it  and  purchase  materials 
for  that  purpose  so  long  as  it  could  be  done 
at  a  profit  and  until  the  further  order  of  the 
court,  the  receiver  had  no  power  to  enter 
into  a  contract  binding  himself  to  manufac- 
ture and  deliver  a  certain  quantity  of  goods 
within  a  specified  time)  ;  Smith  v.  New  York 
Consol.  Stage  Co.,  18  Abb.  Pr.  (N.  Y.)  419, 
28  How.  Pr.  208,  277. 

20.  See  supra,  IV,  F,  6,  b,  (i). 

21.  Gillespie  v.  Blair  Glass  Co.,  189  Pa. 
St.  50,  41  Atl.  1112.  So  a  receiver  who  is 
authorized  to  borrow  and  expend  a  particular 
sum  in  order  to  complete  unfinished  work  is 
not  justified  in  continuing  the  operations  at 
a  loss  because  he  has  not  money  enough  to 
pay  off  his  employees  before  discharging  them. 
State  Cent.  Sav.  Bank  v.  Fanning  Bali-Bear- 
ing Chain  Co.,  118  Iowa  698,  92  N.  W.  712. 

22.  State  Cent.  Sav.  Bank  v.  Fanning  Bali- 
Bearing  Chain  Co.,  118  Iowa  698,  92  N.  W. 
712  (holding  that  knowledge  on  the  part  of 
several  interested  persons  that  the  receiver 
was  so  operating  the  plant  did  not  justify 
such  operation  without  authority  and  at  a 
loss  especially  when  such  persons  did  not 
know  that  the  operations  were  otherwise  than 
as  directed  by  the  court,  and  that  the  fact 
that  the  lease  of  the  company  whose  busincvss 
was  being  operated  had  a  long  time  to  run 
did  not  justify  such  operation  at  a  loss)  ; 
Gutterson  v.  Lebanon  Iron,  etc.,  Co.,  151  Fed. 
72. 

Where  at  the  instance  of  both  parties  the 

receiver,  acting  in  good  faith  and  under  ad- 
vice of  counsel,  continues  a  business  at  a  loss, 
and  was  prevented  by  interference  from 
effecting  a  sale  of  property  stored  and  in- 
sured at  considerable  expense,  it  was  held 
that  he  should  not  be  charged  with  the  loss 
incurred  in  continuing  the  business  or  for 
the  amount  expended  for  storage.  McDowell's 
Appeal,  4  Pennyp.  (Pa.)  384. 
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a  necessary  incident  to  the  receivership.^^  The  courts,  however,  dechne  to  sanc- 
tion the  exercise  of  this  discretion  on  the  part  of  receivers  in  respect  to  large 
outlays  or  contracts  extending  beyond  the  receivership  and  intended  to  be  bind- 
ing upon  the  trust. 

(d)  Completing  Work  or  Contracts.  The  court  may  properly  authorize  its 
receiver  to  complete  unfinished  contracts  made  before  his  appointment/^  and  to 
manufacture  materials  on  hand  into  finished  products,  so  that  he  may  collect 
the  sums  which  can  accrue  only  upon  completing  contracts  for  such  manufactured 
products,"^  or  to  make  such  material  available  on  the  market  as  an  asset  of  value 
by  rendering  it  salable. But  on  the  other  hand,  when  the  receiver  undertakes 


23.  Alabama. —  Thornton  v.  Highland  Ave., 
etc.,  R.  Co.,  94  Ala.  353,  10  So.  442. 

District  of  Columhia. —  Cake  v.  Woodbury, 
3  App.  Cas.  60,  under  an  order  authorizing  a 
receiver  to  carry  on  and  manage  a  business 
"  in  substantially  the  same  manner  in  which 
it  had  heretofore  been  carried  on." 

'NeiD  Jersey. —  Vanderbilt  v.  Central  R.  Co., 
43  N.  J.  Eq.  669,  12  Atl.  188;  Lehigh  Coal, 
etc.,  Co.  V.  Central  R.  Co.,  41  N.  J.  Eq.  167, 
3  Atl.  134  [reversed  upon  other  grounds  in 
43  N.  J.  Eq.  669,  12  Atl.  188]. 

Pennsylvania. —  Lewis  v.  Linden  Steel  Co., 
183  Pa.  St.  248,  38  Atl.  606  {affirming  27 
Pittsb.  Leg.  J.  N.  S.  395]. 

United  States. —  Northern  Pac.  R.  Co.  v. 
American  Trading  Co.,  195  U.  S.  439,  25  S. 
Ct.  84,  49  L.  ed.  269;  Cake  v.  Mohun,  164 
U.  S.  311,  17  S.  Ct.  100,  41  L.  ed.  447; 
Chicago  Deposit  Vault  Co.  v.  McNulta,  153 
U.  S.  554,  14  S.  Ct.  915,  38  L.  ed.  819;  In  re 
Erie  Lumber  Co.,  150  Fed.  817. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  169. 

Purchase  on  credit  is  authorized  by  an  or- 
der giving  the  receiver  power  to  purchase. 
Highland  Ave.,  etc.,  R.  Co.  v.  Thornton,  105 
Ala.  225,  16  So.  699,  94  Ala.  353,  10  So.  442 
(under  an  order  to  "run  a  hotel,"  and  for 
that  purpose  "  to  make  such  purchases  as 
may  be  necessary  ") ;  Eskridge  v.  Rushworth, 
3  Colo.  App.  562,  34  Pac.  482  (authority  to 
buy  goods  necessary  to  replenish  stock  at 
thirty  days'  time,  as  customary,  liquidating 
the  bills  out  of  the  proceeds  of  sales,  under 
an  order  authorizing  the  receiver  to  continue 
the  business  and  replenish  the  stock  from 
moneys  received,  until  such  stock  could  be 
sold  at  a  good  and  reasonable  price ) . 

Execution  of  notes. —  But  it  has  been  held 
that  authority  conferred  upon  a  receiver  to 
make  purchases  of  stock  gives  him  no  implied 
authority  to  execute  notes  therefor.  Peoria 
Steam  Marble  Works  v.  Hickey,  110  Iowa  276, 
81  N.  W.  473,  80  Am.  St.  Rep.  296. 

Where  to  enable  a  receiver  to  collect  sums 
due  and  to  become  due,  he  is  authorized  to 
continue  a  business  so  far  as  may  be  neces- 
sary for  this  purpose,  he  may  contract  debts 
for  materials  to  complete  partially  executed 
contracts  in  order  to  render  th^  consideration 
thereof  due  and  collectable.  Nason  Mfg.  Co. 
V.  Garden,  52  N.  Y.  App.  Div.  363,  65  N.  Y. 
Suppl.  147;  Sager  Mfg.  Co.  Smit1i,45  N.  Y. 
App.  Div.  358,  60  N.  Y.  Suppl.  849  \aiji.rmed 
in  107  N.  Y.  600,  60  N.  E.  1120].  See  also 
Florence  Gas,  etc.,  Co.  v.  Hanby,  101  Ala.  15, 
13  So.  343. 


Operations  conducted  by  consent  of  parties. 

—  Where  plaintiff  and  all  other  creditors  con- 
sented to  an  order  to  a  receiver  to  take  charge 
of  defendant's  property,  to  pay  all  outstand- 
ing commercial  paper  of  defendant,  as  the 
same  might  mature,  and  all  expenses  in 
carrying  on  the  business  as  a  going  concern, 
as  well  as  to  a  subsequent  order  for  the  sale 
of  property  and  the  payment  of  proceeds  into 
court,  it  was  held  that  plaintiff  could  not 
object  to  the  application  of  such  proceeds  to 
the  payment  of  such  notes  and  expenses,  on 
the  ground  that  there  would  not  be  sufficient 
balance  left  to  pay  a  claim  for  unliquidated 
damages  which  he  was  prosecuting  against 
defendant  in  another  state.  New  York  Bank- 
Note  Co.  V.  Kidder  Press  Mfg.  Co.,  176  Mass. 
151,  57  N.  E.  348.  See  also  Knickerbocker  v. 
McKindley  Coal,  etc.,  Co.,  172  111.  535,  50 
N.  E.  330.  64  Am.  St.  Rep.  54. 

Expenses  against  parties  interested  in  par- 
ticular contracts  see  infra,  V,  G,  3. 

Power  to  mortgage  see  supra,  IV,  F,  6,  e, 

(II),    (D),    (1),  (b). 

24.  Brunner  r.  Central  Glass  Co.,  18  Ind. 
App.  174,  47  N.  E.  686,  63  Am.  St.  Rep. 
339;  Vanderbilt  v.  Little,  51  IST.  J.  Eq.  289, 
26  Atl.  1025,  43  N.  J.  Eq.  669,  12  Atl.  188 
(in  the  latter  report  of  which  case  it  is  said 
that  under  the  statute  in  respect  to  insolvent 
corporations,  the  primary  duty  imposed  upon 
the  court  is  that  of  winding  up  the  corpora- 
tion and  disposing  of  its  property,  and  that 
any  discretionary  power  of  the  receiver  must 
be  affected  by  the  limitation  of  power  of  the 
court  which  requires  that  an  insolvent  cor- 
poration should  be  retained  in  the  hands  of 
the  court  for  no  longer  period  than  is  reason- 
ably necessary  to  enable  its  assets  to  be  con- 
verted for  the  benefit  of  those  concerned)  : 
Chicago  Deposit  Vault  Co.  v.  McNulta.  153 
U.  S.  554,  14  S.  Ct.  915,  38  L.  ed.  819:  Union 
Trust  Co.  V.  Illinois  Midland  R.  Co.,  117  U.  S. 
434,  6  S.  Ct.  809,  29  L.  ed.  963. 

25.  See,  generally,  sti.pra.  IV,  F.  6,  e,  (i). 
Under  a  general  order  for  the  continuance 

of  a  business  for  the  very  purpoi^o,  among 
other  things,  of  finishing  uncompleted  con- 
tracts, the  details  of  exoeuting  the  order  will 
be  passed  upon  by  the  rocoivor  in  other  than 
exceptional  cases  and  mere  mistakes  of  judg- 
ment on  his  ]iart  will  not  work  to  his  loss. 
ITarrigan  r.  Gilchrist,  121  Wis.  127,  99  N.  W. 
909. 

26.  See  supra.  IV.  F.  6.  e.  (i)  ;  and  supra. 
note  23. 

27.  American  Pig  Iron.  etc..  Co.  r.  Gorman. 
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to  complete  such  work  on  contracts,  he  must  keep  strictly  within  the  limits  of 
such  authority.^^ 

(iv)  Employees  of  Receiver  —  (a)  In  General.  While  the  duties  of  a 
receiver  are  personal/^  and  he  cannot  employ  another  at  the  expense  of  the  trust, 
to  perform  his  functions  as  receiver/^  yet,  as  a  necessary  incident  to  his  powers 
and  duties  as  expressly  conferred  and  imposed,  he  may  employ  such  agents  as 
the.  nature  of  such  duties  and  the  affairs  to  be  administered  may  require.^^  The 
propriety  of  particular  expencUtures  in  this  regard  will  be  considered  with  respect 
to  the  extent  and  character  of  the  business  to  be  transacted. 

(b)  Employment  and  Compensation.  Where  a  corporation  is  in  the  hands 
of  a  receiver,  the  agents  and  employees  are  not  the  agents  and  employees  of  the 
company.^^  Ordinarily  the  selection,  engagement,  and  retention  of  employees 
are  matters  of  administrative  detail  left  largely  to  the  discretion  of  the  receiver, 
with  which  discretion  the  court  will  not  interfere  unless  an  abuse  is  shown; 


126  Ala.  194,  28  So.  603;  Florence  Gas,  etc., 
Co.  V.  Hanby,  101  Ala.  15,  13  So.  343; 
National  Park  Bank  v.  Goddard,  62  Hun 
(N.  Y.)  31,  16  N.  Y.  Suppl.  343  [affirmed 
in  131  N.  Y.  494,  30  N.  E.  566]  (holding 
that  where  an  insolvent,  firm  of  clothiers  had 
goods  on  hand  which  when  made  up  into 
clothing  would  sell  for  more  than  the  cost 
of  manufacture,  and  also  unfinished  garments 
in  the  hands  of  workmen  claiming  a  lien 
thereon,  it  was  proper  to  order  the  receiver 
to  have  the  goods  cut,  made  up,  and  sold,  and 
to  allow  liim  to  settle  with  the  workmen 
claiming  liens  at  his  discretion)  ;  Gehr  v. 
Mont  Alto  Iron  Co.,  174  Pa.  St.  430,  34  Atl. 
638. 

28.  State  Cent.  Sav.  Bank  v.  Fanning  Bali- 
Bearing  Chain  Co.,  118  Iowa  698,  92  N.  W. 
712;  Gillespie  v.  Blair  Glass  Co.,  189  Pa.  St. 
50,  41  Atl.  1112. 

29.  See  supra,  IV,  F,  6,  a. 

30.  Joost  V.  Bennett,  123  Cal.  424,  56  Pac. 
43. 

Deputy. — A  receiver  cannot  appoint  a  dep- 
uty to  be  paid  out  of  the  fund,  unless  so 
authorized  by  an  order  of  the  court.  Corey 
V.  Long,  12  Abb.  Pr.  K  S.  (N.  Y.)  427,  43 
How.  Pr.  492  [affirmed  in  53  N.  Y.  641]. 
See  also  Murray  v.  Cantor,  18  Misc.  (N.  Y.) 
389,  41  N.  Y.  Suppl.  652,  26  N.  Y.  Civ.  Proc. 
81. 

31.  Buster  v.  Mann,  69  Ark.  23,  62  S.  W. 
588 ;  Matthews  v.  Adams,  84  Md.  143,  35  Atl. 
60  (allowance  for  an  accountant,  where  the 
partnership  had  kept  no  books  for  a  long  time 
and  the  receiver  could  not  adjust  the  account 
without  such  clerical  help);  Corey  v.  Long,  12 
Abb.  Pr.  N.  S.  (N.  Y.)  427,  43  How.  Pr.  492 
[affirmed  in  53  N.  Y.  641]  (holding  that  while 
a  receiver  of  partnership  property  cannot  ap- 
point a  deputy,  he  may  appoint  a  competent 
person  to  take  charge  of  and  wind  up  the 
business,  and  a  reasonable  number  of  keepers 
for  the  protection  of  the  property) ;  Northern 
Pac.  R.  Co.  V.  American  Trading  Co.,  195 
U.  S.  439,  25  S.  Ct.  84,  49  L.  ed.  269;  Gunn 
V.  Ewan,  93  Fed.  80,  35  C.  C.  A.  213. 

Superintendent. —  Where  in  the  conduct  of 
the  business  of  a  corporation  it  is  for  the 
interest  of  bondholders  and  creditors,  the 
court  may  order  the  conduct  of  such  business 
to  be  intrusted  to  a  competent  superintend- 
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ent.  In  re  Bucks  County  R.  Co.,  22  Pa.  Co. 
Ct.  170. 

Bound  by  knowledge  and  acts  of  agent. — 

In  Watts  V.  Dubois,  (Tex.  Civ.  App.  1902) 
66  S.  W.  698,  it  was  held  that  a  receiver  of  a 
national  bank,  who  is  not  the  "  arm  of  a 
court "  but  an  appointee  of  a  federal  officer, 
is  bound  by  the  acts  and  knowledge  of  his 
agent  within  the  scope  of  the  agency,  when 
the  receiver  comes  into  the  state  court  to  en- 
force contracts  entered  into  by  such  agent. 
So  in  Shirk  v.  Brookfield,  77  N.  Y.  App.  Div. 
295,  79  N.  Y.  Suppl.  225,  it  was  held  that 
where  receivers  appointed  to  operate  a  busi- 
ness were  without  practical  knowledge 
thereof,  and  employed  an  agent  to  conduct 
the  business,  such  agent  was  authorized  to 
contract  for  services  to  be  rendered  in  its 
management,  and  a  contract  so  made  was 
binding  on  the  receivers. 

In  the  case  of  a  railroad  it  is  held  that  the 
receiver  must  necessarily  act  through  agents 
in  many  matters ;  that  such  agents  may  have 
authority  to  make  transportation  contracts  on 
behalf  of  the  receiver,  and  that  it  may  be 
assumed  that  the  agents'  authority  is  the 
same  as  that  exercised  by  him  while  occupy-^ 
ing  a  similar  position  before  the  management 
passed  into  the  hands  of  the  court.  Kansas 
Pac.  R.  Co.  V.  Bayles,  19  Colo.  348,  35  Pac. 
744  (freight  agent)  ;  Northern  Pac.  R.  Co. 
V.  American  Trading  Co.,  195  U.  S.  439,  25 
S.  Ct.  84,  49  L.  ed.  269  (general  agent). 

32.  In  re  Union  Bank,  37  N.  J.  Eq.  420 
[reversed  on  other  grounds  in  38  N.  J.  Eq. 
265]  (refusal  to  allow  charge  for  unneces- 
sary clerks  and  of  a  daily  newspaper)  ; 
Chandler  v.  Cushing- Young  Shingle  Co.,  13 
Wash.  89,  42  Pac.  548  (holding  that  a  manu- 
facturing business  with  assets  of  about  fifteen 
thousand  dollars  is  not  large  enough  to  au- 
thorize the  employment  of  a  permanent 
stenographer  by  a  receiver  who  is  operating 
such  business) . 

33.  Henderson  v.  Walker,  55  Ga.  481.  The 
same  rule  applies  where  the  receiver  is  ap- 
pointed by  the  governor  of  the  state.  Cherry 
V.  North,  etc.,  R.  Co.,  59  Ga.  446,  supra, 
I,  note  2. 

34.  Tavlor  v.  Sweet,  40  Mich.  736;  Con- 
tinental Trust  Co.  V.  Toledo,  etc.,  R.  Co.,  59 
Fed.  514. 
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and  one  employed  as  a  receiver  to  render  a  particular  service,  under  an  order 
of  the  court  permitting  such  employment,  is  held  to  be  an  employee  of  the  receiver 
and  not  of  the  court  so  that  the  matter  of  terminating  such  employment  rests 
with  the  receiver.^^  But  these  matters  are  not  beyond  the  supervision  and  con- 
trol of  the  court;  and  where  the  property  of  a  railway  or  other  corporation  is 
being  administered  by  a  receiver,  under  the  superintending  power  of  a  court 
of  equity,  it  is  competent  for  the  court  to  hear,  and  adjust  difficulties  between 
the  receiver  and  his  employees  which  in  the  absence  of  such  adjustment  would 
tend  to  injure  the  property  and  to  defeat  the  purpose  of  the  receivership.^^ 


Discharge  or  reinstatement  of  employees. — 

The  court  will  not  direct  tlie  reinstatement  of 
employees  of  a  railroad  company  who  had 
quit  the  service  to  join  in  a  sympathetic 
strike  without  grievance  of  their  own  under 
circumstances  which  made  it  necessary  to  fill 
their  places  and  where  such  reinstatement 
would  displace  competent  and  worthy  men. 
Booth  V.  Brown,  62  Fed.  794. 

An  arbitration  clause  in  a  contract  made 
before  the  receiver's  appointment,  under 
which  employees  of  a  railroad  company  were 
not  to  be  discharged  except  for  cause  to  be  de- 
termined by  arbitrators,  was  held  to  have  no 
binding  force  upon  the  receiver.  In  re 
Seattle,  etc.,  R.  Co.,  61  Fed.  541,  where  it  was 
further  held  that  if  the  receiver  himself  had 
made  such  contract  it  would  have  been  void 
because  it  would  necessarily  deprive  him  of 
an  important  part  of  the  power  vested  in  him 
by  the  order  of  appointment  and  a  receiver 
cannot  lawfully  thus  restrict  himself  in  the 
exercise  of  his  powers. 

A  mere  volunteer,  or  one  who  performs 
services  of  value  to  the  receiver  but  without 
any  contract,  express  or  implied,  cannot  claim 
compensation  therefor.  In  re  Whittemore, 
157  Mass.  46,  35  N.  E.  93. 

Employment  of  parties. —  There  is  nothing 
wrong  in  a  receiver's  employing  parties  to 
the  suit  to  perform  necessary  services  where 
he  pays  no  more  and  gets  as  good  work  as  if 
others  were  emploved.  Patterson  v.  Ward,  6 
N.  D.  609,  72  N.  W.  1013;  Oudin,  etc.,  Min., 
etc.,  Co.  V,  Cole,  35  Wash.  647,  77  Pac.  1066. 

Employees  of  parties. —  Under  an  order  of 
court,  a  receiver  of  a  dissolved  copartnership 
is  justified  in  retaining  in  his  employment  per- 
sons who  had  charge  of  partnership  realty  be- 
fore the  dissolution  and  in  paying  them  for 
their  services,  although  since  the  dissolution 
one  of  the  partners  had  attempted  to  dis- 
charge such  employees.  Holloway  v.  Turner, 
61  Md.  217. 

Release  of  portion  of  property  under  mort- 
gage.—  So  where  a  receiver  was  appointed 
under  a  chattel  mortgage,  it  was  held  that  he 
had  authority  to  enter  into  an  arrangement 
whereby  the  claim  of  a  mortgagor  for  services 
might  Idc  satisfied  by  a  release  of  a  portion  of 
the  property  covered  by  the  mortgage,  since 
such  arrangement  had  no  other  efi'ect  than  if 
the  receiver  had  sold  the  property  and  paid 
so  much  of  the  proceeds  to  the  mortgagor 
for  his  services.  Ayres  ^;.  Hawk,  (N.  J.  Ch. 
1887)  11  Atl.  744. 

35.  Grabbe  v.  Moffit,   133  Iowa  54,  110 
N.  W.  142,  where  an  accountant  was  so  em- 
[19] 


ployed  for  a  particular  investigation  and  upon 
termination  of  the  employment  by  the  receiver 
it  was  held  that  the  accountant  would  not  be 
permitted  to  recover  for  work  performed  in 
excess  of  the  explicit  direction  of  the  receiver. 

36.  See  w/ra,  note  37. 

Payment  while  recovering  from  injuries. — 
Where,  upon  a  claim  of  an  employee  of  a  re- 
ceiver of  a  railroad  for  damages  for  injuries 
received  in  the  line  of  his  duty,  the  receiver 
was  exonerated  from  liability  for  negligence, 
it  was  held  proper  to  allow  such  employee  his 
wages  while  recovering  from  such  injuries. 
Missouri  Pac.  R.  Co.  v.  Texas,  etc.,  R.  Co.,  41 
Fed.  319;  Missouri  Pac.  R.  Co.  v.  Texas,  etc., 
R.  Co.,  33  Fed.  701.  In  Thomas  v.  East 
Tennessee,  etc.,  R.  Co.,  60  Fed.  7,  the  same 
policy  was  approved  except  that  it  was  held 
that  the  compensation  should  be  confined  to 
faithful  and  deserving  employees. 

37.  Ames  ^.  Union  Pac.  R.  Co.,  60  Fed. 
674;  Continental  Trust  Co.  f.  Toledo,  etc.,  R. 
Co.,  59  Fed.  514;  U.  S.  v.  Kane,  23  Fed.  748; 
In  re  Doolittle,  23  Fed.  544. 

Reduction  of  wages. —  The  court  may  con- 
sider an  application  by  railroad  employees  to 
rescind  an  order  of  the  receiver  reducing 
wages.  Thom.a's  v.  Cincinnati,  etc.,  R.  Co.,  62 
Fed.  669.  In  Continental  Trust  Co.  v.  Toledo, 
etc.,  R.  Co.,  59  Fed.  514,  it  was  held,  upon 
the  question  of  the  propriety  of  a  reduction  of 
wages  by  the  receiver  of  a  railway  company, 
that  the  court  will  not  interfere  to  reverse  the 
receiver's  administration  by  settling  such  de- 
tails and  that  if  an  abuse  of  discretion  is 
shown  the  proper  course  is  to  select  new  re- 
ceivers. But  on  the  other  hand,  it  is  held 
that  a  receiver  should  not  reduce  the  wages 
of  employees  unless  tl>ey  are  notified  and 
given  a  hearing.  U.  S.  Trust  Co.  r.  Omaha, 
etc.,  R.  Co.,  63  Fed.  737  (holding  that  the 
master's  report  on  the  propriety  of  reducing 
employees'  wages  on  the  petition  of  a  receiver 
is  not  conclusive  on  the  court)  ;  Ames  v. 
Union  Pac.  R.  Co.,  62  Fed.  7,  60  Fed.  674  (in 
the  first  report  of  which  case  it  was  held  that 
the  court  would  not  confirm  the  action  of 
receivers  of  a  railroad  in  reducing  wages  and 
changing  regulations  for  the  conduct  of  em- 
ployees where  they  were  not  notified  of  such 
proposed  changes) .  And  it  has  been  hold  that 
where  the  wages  are  not  shown  to  bo  excessive 
for  the  labor  performed  and  are  not  highor 
than  those  paid  for  like  services  on  othor 
lines,  etc.,  the  court  will  not  reduce  the  wages 
of  employees  over  their  protest  merely  be- 
cause of  "the  inability  of  the  road  to  pay 
dividends  or  interest  and  although  otliov  em- 
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(v)  Selection  and  Employment  of  Attorneys  —  (a)  In  General.  The 
general  rule  is  that  where  a  receiver  is  charged  with  duties  and  the  performance 
of  a  particular  trust  requiring  the  benefit  of  counsel  to  guide  and  assist  him,  he 
is  entitled  to  the  benefit  of  such  assistance,^^  and  he  will  be  allowed  out  of  the 
fund  reasonable  and  proper  fees  in  this  behalf;  and  although  there  is  no  specific 
original  order  giving  the  receiver  authority  to  employ  counsel/^  counsel  fees  are 
nevertheless  within  the  just  allowances  that  may  be  made  by  the  court. The 
receiver  cannot,  without  previous  authority  from  the  court,  make  any  binding 
contract  for  the  compensation  of  his  attorney,  since  it  is  ultimately  the  function 
of  the  court  to  determine  both  the  necessity  for  counsel  and  the  compensation 
to  be  allowed  therefor.^^ 


ployees  may  be  secured  for  smaller  wages. 
U.  S.  Trust  Co.  V.  Omaha,  etc.,  R.  Co.,  63 
Fed.  737;  Ames  v.  Union  Pac.  R.  Co.,  62  Fed. 
7.  But  where  the  sole  property  of  a  railroad 
company  consisted  of  an  equipment  and  lease- 
hold of  another  road  and  the  annual  rent  was 
a  first  lien  on  the  equipment,  and  the  lease- 
hold was  subject  to  forfeiture  for  non-pay- 
ment of  rent,  and  owing  to  general  business 
depression  the  earnings  of  the  road  had  fallen 
off  until  they  were  not  sufficient  to  pay  the 
rent,  it  was  held  that  a  ten  per  cent  reduction 
by  the  receiver  from  the  wages  of  employees 
was  not  unreasonable,  it  appearing  that  simi- 
lar reductions  had  been  made  by  competing 
roads,  and  that  such  reduction  was  not  ren- 
dered unreasonable  by  the  fact  that  the  em- 
ployees were  already  working  on  short  time, 
which  was  made  necessary  in  order  to  avoid 
the  discharge  of  many  of  their  number,  and 
which  course  had  been  directed  with  their 
consent.  Thomas  v.  Cincinnati,  etc.,  R.  Co., 
62  Fed.  17. 

Contracts  with  members  of  labor  union. — 
In  Waterhouse  V.  Comer,  55  Fed.  149,  19 
L.  R.  A.  403,  it  was  held  that  the  court  will 
consider  the  grievance  of  employees  of  mem- 
bers of  labor  organizations  and  while  it  will 
authorize  such  contracts  with  them  as  appear 
to  be  proper  for  the  preservation  of  the  prop- 
erty, the  contract  will  not  be  restricted  to 
the  members  of  such  labor  organization  and 
membership  on  the  other  hand  will  be  no  dis- 
qualification to  service  so  long  as  the  rules 
and  regulations  of  the  organization  are 
treated  as  subordinate  to  the  law  of  the  land. 
But  in  Piatt  v.  Philadelphia  R.  Co.,  65  Fed. 
660,  it  was  held  that  where  a  rule  was  en- 
forced excluding  members  of  labor  organiza- 
tions from  employment  on  a  railroad  at  the 
time  receivers  took  possession,  they  will  not 
be  required  to  abrogate  such  rule  or  denied  the 
right  to  discharge  employees  who  violated  it, 
especially  upon  the  petition  of  men  who  have 
obtained  employment  with  notice  of  the  rule 
and  in  violation  of  it.  And  see,  generally,  in 
this  connection  Labor  Unions,  24  Cyc. 
818. 

Strikes  and  labor  unions  see  supra,  TV,  D, 

38.  Alabama. —  Henry  v.  Henry,  103  Ala. 
582,  15  So.  916. 

California. —  Adams  v.  Woods,  8  Cal.  306. 

Miymesofa. —  Olson  v.  State  Bank,  72  Minn. 
320,  75  N.  W.  378. 
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Montana. —  Hickey  v.  Parrot  Silver,  etc.,^ 
Co.,  32  Mont.  143,  79  Pac.  698,  108  Am.  St. 
Rep.  510. 

New  Jersey. —  Emmons  v.  Davis,  etc..  Pot- 
tery Co.,  {Ch.  1888)  16  Atl.  157. 

New  Mexico. —  Terry  v.  Martin,  7  N.  M.  54, 
32  Pac.  157. 

United  States. — •  Petersburg  Sav.,  etc.,  Co. 
V.  Deilatore,  70  Fed.  643,  17  C.  C.  A.  310. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  184. 

The  fact  that  the  receiver  is  a  lawyer  is 
not  a  sufficient  objection  by  itself  to  the  em- 
plovment  of  counsel.  Olson  v.  State  Bank,  72 
Minn.  320,  75  N.  W.  378;  Gunn  v.  Ewan,  93 
Fed.  80,  35  C.  C.  A.  213. 

39.  Allowance  see  infra,  VII,  C,  2. 
Parties,  property,  or  fund  liable  see  infra, 

V,  C. 

Priority  see  infra,  V,  B,  1,  f,  (iii). 
Contract  for  part  of  recovery  of  land. — - 

Where  an  attorney  was  employed  by  the  re- 
ceiver of  a  railroad  company  to  sue  for  land, 
under  a  special  contract  to  receive  one  half 
of  the  recovery,  land,  and  damages,  and  he 
succeeded  in  recovering  the  land,  which  was 
sold  with  the  other  property  of  the  company 
and  the  proceeds  placed  in  the  common  fund, 
it  was  held  that  the  attorney  was  entitled  to 
pursue  the  proceeds  and  establish  his  claim 
against  the  fund  instead  of  the  land.  Hand 
V.  Savannah,  etc.,  R.  Co.,  21  S.  C.  162. 

40.  See  supra,  IV,  F,  6,  e,  (ii),  (d),  (1). 

41.  Stuart  v.  Boulware,  133  U.  S.  78,  10 
S.  Ct.  242,  33  L.  ed.  568;  American  L.  &  T. 
Co.  V.  South  Atlantic,  etc.,  R.  Co.,  81  Fed.  62. 

Proper  services  to  he  allowed  for  see  infra^ 
VII,  C,  2. 

Receiver  acting  as  attorney  see  infra,  IV, 
F',  6,  e,  (v),  (B). 

42.  Alabama. —  Henry  v.  Henry,  103  Ala. 
582,  15  So.  916. 

Montana. —  Hickey  v.  Parrot  Silver,  etc., 
Co.,  32  Mont.  143,  79  Pac.  698,  108  Am.  St. 
Rep.  510. 

Neiv  Mexico. —  Terry  t\  Martin,  7  N.  M.  54, 
32  Pac.  157,  holding'  that  the  necessity  for 
the  emploj^ment  of  the  attorney  must  be 
clearly  apparent  or  a  claim  for  attorney's 
fees  will  be  disallowed. 

Nevj  York. —  Corev  v.  Long,  12  Abb.  Pr. 
N.  S.  427,  43  How.^Pr.  492  [affirmed  in  53 
N.  Y.  641],  where  it  was  held  that,  although 
in  cases  presenting  difficult  questions,  a  re- 
ceiver, instead  of  taking  up  the  time  of  the 
court  with  frequent  applications  for  instruc- 
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(b)  Selection  of  Attorney  and  Proper  Person  to  Serve.  The  receiver  usually 
selects  his  ovm  counsel, and  sometimes  it  is  the  practice  for  the  court  to  appoint 
the  person  so  selected  to  be  counsel  for  the  receiver.^*  As  a  general  rule  the  prac- 
tice in  equity  does  not  sanction  the  employment  by  a  receiver  of  the  solicitors 
of  any  of  the  parties  in  the  suit  or  one  whose  interests  may  be  opposed  to  those 
of  the  parties,  since  such  solicitors  are  bound  to  watch  the  proceedings  of  the 
receiver  in  the  interest  of  their  clients  and  the  undertaking  to  act  for  the  receiver 
at  the  same  time  might  impose  upon  them  inconsistent  and  conflicting  duties. 


tions,  may  and  should  apply  to  his  own  coun- 
sel, yet  this  should  be  done  either  v/ith  the 
sanction  of  the  court  or  at  the  expense  of  the 
receiver,  and  in  the  present  case,  no  authority 
to  employ  counsel  having  been  asked  for,  or 
given,  and  no  necessity  for  such  employment 
appearing  from  the  evidence,  but  on  tlie  other 
hand  it  appearing  from  the  whole  conduct  of 
tlie  receiver  that  the  counsel  whom  he  had 
employed  either  did  not  advise  the  receiver 
as  to  his  proper  conduct,  and  therefore  earned 
nothing,  or  else  that  he  gave  erroneous  ad- 
vice which  was  of  no  value,  his  claim  for 
fees  was  disallowed. 

Texas. —  International,  etc.,  R.  Co.  v.  Hern- 
don,  11  Tex.  Civ.  App.  465,  33  S.  W.  377, 
necessity  of  showing  that  claim  w^as  author- 
ized or  approved  by  court  which  had  control 
of  receivership,  when  solicitor  seeks  to  enforce 
it  in  another  court  against  the  property  after 
redelivery. 

United  f^tates. — -Blair  v.  St.  Louis,  etc.,  R. 
Co..  20  Fed.  348. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  184. 

Statute  governins!;  corporations. —  Under 
N.  Y.  Laws  (1902),  c.  60,  governing  the 
practice  in  actions  for  the  dissolution  or 
sequestration  of  the  property  or  the  annul- 
ment of  the  charter  of  a  corporation  formed 
under  or  subject  to  the  banking  or  insurance 
law,  as  amended  by  N.  Y.  Gen.  St.  (1906) 
p.  1362,  it  was  provided  that  it  should  not 
be  lawful  for  a  receiver  of  such  corporation 
to  pay  to  any  attorney  or  counsel  any  costs, 
fees,  or  allowances  until  the  amount  thereof 
should  have  been  stated  to  the  special  term 
as  expenses  incurred  by  such  receiver  and  ap- 
proved by  that  court,  the  order  of  the  court 
being  subject  to  review  by  the  appellate  divi- 
sion and  the  court  of  appeals,  both  tlie  orig- 
inal statute  and  the  amendment  providing 
that  the  receiver  should  not  employ  more 
than  one  counsel,  the  amendment  permitting 
the  employmf^nt  of  an  additional  counsel  as 
authorized  by  the  supreme  court  after  notice 
to  the  attorney-general,  and  the  original  act 
requiring  that  no  payment  on  account  of  such 
employment  should  be  made  except  upon  the 
approval  in  vfriting  by  the  attorney-general. 
The  original  statute  was  held  to  produce  a 
change  of  practice  only,  to  interfere  with  no 
vested  right,  and  to  control  in  accountings  by 
receivers,  although  appointed  prior  to  its  pas- 
sage, -xwA  although  it  could  not  affect  a  con- 
tract f)f  employment  or  payments  made  to 
0()iuis(>1  b(H'ove  its  passage.  People  v.  Man- 
l.aiiaTi  F.  Ins.  Co.,  77  N.  Y.  App.  Div.  517,  70 
N.  Y.  Sujipl.  11.  Before  the  amendment  it 
Avas  held  that  the  approval  of  the  attorney- 


general  which  was  required  went  to  the 
amount  of  the  compensation  to  be  paid,  and 
not  merely  to  the  expediency  of  employing 
counsel,  and  that  therefore  the  attorney-gen- 
eral could  not  be  compelled  by  mandamus  to 
approve  a  contract  by  a  receiver  for  the  em- 
ployment of  an  attorney  in  which  contract 
the  compensation  is  provided  for  generally 
and  without  fixing  the  amount.  Candee  V. 
Cunneen,  92  N.  Y.  App.  Div.  71,  86  N,  Y. 
Suppl.  723. 

43.  Hickev  v.  Parrot  Silver,  etc.,  Co.,  32 
Mont.  143,  79  Pac.  698,  108  Am.  St.  Rep.  510; 
Summons  v.  Davis,  etc.,  Pottery  Co.,  (N.  J. 
Ch.  1888)  16  Atl.  157,  right  of  receiver  ^o 
select. 

Dismissal  of  attorney.-— Tn  In  re  Herm'^n, 
50  Fed.  517,  it  was  held  that  the  receiver  of 
an  insolvent  national  bank  might  at  any  time 
dismiss  an  attorney  employed  by  him,  regu- 
larly or  otherAvise,  to  prosecute  claims  of  the 
bank,  and  employ  another  attorney  whom  the 
court  Avill  substitute  by  its  order  for  the  dis- 
missed attorney,  except  as  to  such  cases  as 
the  latter  may  have  commenced  and  finished, 
and  that  Avhere  .a  contract  had  been  entered 
into  between  the  receiver  and  the  attorney 
whose  dismissal  is  sought,  he  should  receive 
the  fees  under  the  contract  and  the  court  will 
not  direct  the  substitution  in  unfinished  cases 
except  upon  deposit  by  the  receiver  of  the 
amount  of  fees  reserved  in  the  notes  he  was 
employed  to  collect,  as  security  to  the  dis- 
missed attorney  for  services  which  he  may 
have  rendered. 

44.  Emmons  v.  Davis,  etc.,  Potterv  Co., 
(K  J.  Ch.  1888)  16  Atl.  157. 

The  court  will  not  go  outside  of  the  bar 
of  the  circuit  to  select  a  legal  adviser  for  the 
receiver  in  the  absence  of  any  special  reason 
for  such  a  course.  Blair  r.  St.  Louis,  etc.,  R. 
Co.,  20  Fed.  348,  in  which  case  the  court 
refused  to  appoint  one  who  was  related  to 
the  receiver  and  who  had  come  from  abroad 
and  become  a  member  of  th.e  bar  of  the  cir- 
cuit for  the  purpose  of  securing  the  appoint- 
ment as  such  adviser. 

45.  California. — Adams  v.  Woods,  8  Cal. 
306. 

Illinois.-—  Farwell  r.  Great  Western  Tel. 
Co..  161  111.  522,  44  N.  E.  891:  Heffron  r. 
Flower.  35  Til.  App.  200. 

Mlchiqan. —  Merchants',  etc.,  N'at.  Bank  r. 
Kent  Clr.  Judo-e.  43  IMich.  292.  5  K  W.  627. 

Yr7)/-n\s7.-(r.— Vieth  r.  Ress,  60  Nebr.  52,  82 
K  W.  116. 

l^cir  Jersey. —  Emmons  r.  Davis,  etc..  Pot- 
tery Co..  (Ch.  1888)  16  Atl.  157,  where  it 
was  held  that  the  receiver  of  an  insolvent 
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While  this  rule  is  applied  with  some  strictness,  especially  in  the  earHer  cases/^ 
it  is  held  to  be  subject  to  quahfications.  Thus  where  the  employment  is  in  good 
faith  with  the  assent  of  the  parties,  it  will  escape  the  condemnation  or  censure 
of  the  court.^^  So  the  fact  of  such  employment,  it  has  been  held,  unless  it  was 
perverse  and  collusive,  will  furnish  no  sufficient  ground  for  removing  the  receiver 
after  he  has  entered  upon  his  duties,*^  and  in  several  cases  the  propriety  of  retain- 
ing such  counsel  is  upheld  where  he  is  to  assist  in  securing  a  fund  for  the  benefit 
of  all  parties,  or  is  not  to  act  adversely  to  either  party.*^    The  receiver,  how- 


corporation  had  a  right  to  select,  and  the 
duty  rested  upon  the  court  to  appoint,  inde- 
pendent counsel  for  the  receiver  when  such 
assistance  is  necessary,  and  that  such  duty 
rested  upon  the  court  whether  the  appoint- 
ment is  asked  by  the  receiver  or  not,  because 
the  court  has  the  entire  control  of  the  affairs 
of  such  insolvent  corporation. 

'Eew  Yorh. —  Corey  v.  Long,  12  Abb.  Pr. 
N.  S.  4.27,  43  How.  Pr.  492  [affirmed  in  53 
N.  Y.  641]  ;  Ryckman  v.  Parkins,  5  Paige 
543;  Warren  v.  Sprague,  4  Edw.  416  [affirmed 
in  11  Paige  200] ;  Pay  v.  Macomb,  2  Edw.  165 
(where  an  application  to  the  court  on  behalf 
of  the  receiver  was  signed  by  complainant's 
solicitor,  and  the  court  said  that  it  was  im- 
proper, but  as  the  question  was  a  new  one, 
the  application  was  denied  without  costs)  ; 
Matter  of  Ainsley,  1  Edw.  576  (where  upon 
granting  an  application  for  leave  to  bring 
suit,  the  receiver  was  directed,  in  recogni- 
tion of  the  rule  stated  in  the  text,  not  to 
employ  counsel  of  either  party ) , 

Utah. — Gevser  Min.  Co.  v.  Salt  Lake  Bank, 
16  Utah  163",  51  Pac.  151. 

United  States. —  Blair  v.  St.  Louis,  etc.,  R. 
Co.,  20  Fed.  348,  on  a  preliminary  application 
to  appoint  counsel  for  the  receiver. 

See  42  Cent.  Dig.  tit.  "  Pveceivers,"  §  180. 

Substitution  of  solicitor. —  In  Warren  v. 
Sprague,  4  Edw.  (N.  Y.)  416  [affirmed  in  11 
Paige  200],  the  filing  of  a  bill  on  behalf  of 
the  receiver  by  the  solicitor  who  was  prose- 
cuting the  original  suit  in  which  the  receiver 
was  appointed  rendered  the  bill  irregular,  and 
it  was  held  that  while  the  irregularity  au- 
thorized the  removal  of  the  bill  from  the 
files,  yet  as  defendant  appeared  by  the  same 
solicitor  as  appeared  for  defendants  in  the 
original  suit,  so  that  it  appeared  that  the 
solicitor  of  defendant  knew  that  the  solicitor 
for  the  original  complainants  was  the  same 
as  appeared  for  the  receiver,  although  this 
was  not  a  Avaiver  of  the  objection,  it  author- 
ized the  court  to  let  the  bill  remain  on  file 
upon  the  receiver's  substituting  another  so- 
licitor who  had  no  concern  with  the  original 
parties  and  upon  payment  of  the  costs  of  the 
motion. 

That  counsel  for  a  receiver  is  the  latter's 
partner  is  no  objection  to  the  allowance  of 
his  attorney's  fees,  where  it  appears  that  the 
receiver  is  not  to  share  in  the  compensation. 
In  re  Simpson,  36  N.  Y.  App.  Div.  562,  55 
N.  Y.  Suppl.  697  [affirmed  in  158  N.  Y.  720, 
53  N.  E.  1132]. 

46.  See  supra,  note  45. 

47.  Clapp  V.  Clapp,  49  Hun  (N.  Y.)  195, 
1  N.  Y.  Suppl.  919  [affirmed  on  reargument 
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in  4  Silv.  Sup.  379,  7  N.  Y.  Suppl.  495 
{affirmed  in  125  N.  Y.  693,  26  1^.  E.  751)]  ; 
Geyser  Min.  Co.  v.  Salt  Lake  Bank,  16  Utah 
163,  51  Pac.  151. 

If  the  parties  do  not  object,  the  receiver 
may  employ  the  solicitor  of  other  parties  to 
aid  him  in  the  discharge  of  his  duties  and  a 
stranger  to  the  suit  cannot  raise  the  objec- 
tion in  a  suit  brought  against  him.  Warren 
V.  Sprague,  11  Paige  (N.  Y.)  200.  But  see 
Merchants',  etc.,  Nat.  Bank  v.  Kent  Cir. 
Judge,  43  Mich.  292,  5  N.  W.  627,  where  it 
was  said  that  the  rule  mJght  be  departed  from 
by  consent  of  all  parties,  but  that  this  meant 
the  consent  of  all  parties  concerned  in  the 
results  of  the  receivership  and  that  one  not  a 
party  to  the  suit  might  be  as  much  concerned 
in  the  question  as  those  who  were  parties. 

The  creditors'  attorney  may  be  employed 
by  the  receiver  in  proceedings  to  wind  up  a 
corporation.  Daniel  v.  Citizens'  Mut.  F.  Ins. 
Co.,  149  Mich.  626,  113  N.  W.  17. 

48.  Monroe  Bank  v.  Schermerhorn,  Clarke 
(N.  Y.)  366. 

49.  Bennett  v.  Chapin,  3  Sandf.  (N.  Y.) 
673;  Hynes  v,  McDermott,  14  Daly  (N.  Y.) 
104,  3  N.  Y.  St.  582;  Smith  v.  New  York 
Consol.  Stage  Co.,  18  Abb.  Pr.  (N.  Y.)  419, 
28  How.  Pr.  208,  277,  as  to  appearance  on 
application  of  the  receiver  for  instructions 
respecting  the  management  of  the  estate, 
where  it  was  said  that  it  was  only  when  the 
receiver  was  acting  adversely  that  it  had  ever 
been  supposed  that  there  was  any  impropriety 
in  appointing  the  counsel  of  a  party  and  it 
was  indicated  that  if  any  general  practice 
ever  existed  which  prohibited  the  appearance 
by  the  solicitor  of  one  of  the  parties  for  the 
receiver,  it  had  been  disregarded  almost  daily 
for  many  years. 

Receiver  appointed  to  act  adversely. —  The 
same  considerations  which  render  the  inter- 
ested party  eligible  as  receiver  where  the  ap- 
pointment is  for  the  purpose  of  taking  ad- 
verse action  on  behalf  of  such  party  against 
a  defendant  (see  supra,  III,  F,  1,  c),  have 
been  held  to  make  it  proper  for  the  receiver 
to  employ  plaintiff's  solicitor  in  such  adverse 
proceedings.  Thus  where  after  decree  adjudg- 
ing a  defendant  indebted  to  complainant  as 
assignee  of  bankrupts,  for  the  value  of  assets 
of  the  bankrupt  firm  converted  by  defendant 
by  means  of  a  fraudulent  conspiracy,  defend- 
ant having  admitted  that  he  was  a  party  to 
the  fraud,  and  the  return  of  an  unsatisfied 
execution,  a  receiver  was  appointed  under  a 
bill  in  the  nature  of  a  creditor's  bill,  it  was 
held  that  the  fittest  person  to  advise  the  re- 
ceiver was  the  solicitor  who  had  succeeded  in 
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ever,  is  not  permitted  to  charge  counsel  fees  for  legal  services  performed  by  himself; 
in  addition  to  his  compensation  as  receiver.'^^ 

f.  Loss  or  Cause  of  Action  Accruing  In  Administration —  (i)  Liability  of 
Parties.  Loss  which  occurs  after  the  court  has  taken  property  into  its  posses- 
sion through  its  receiver  must  be  borne  by  him  from  whom  the  property  was 
taken  rather  than  by  him  at  whose  instance  the  receiver  was  appointed/^  and 
ordinarily  neither  party  to  the  suit  is  responsible  for  the  receiver's  misfeasance 
or  malfeasance,^^  and  deficiencies  in  a  receiver's  accounts  fall  upon  the  estate. 
The  receiver  is  not  the  agent  of  either  party  in  the  sense  that  he  has  authority 
to  bind  such  parties  by  any  act  or  omission  on  his  part,^^  and  a  corporation  in 
the  hands  of  a  receiver  has  no  control  over  the  receiver  or  his  servants,  and  there- 
fore generally  is  not  responsible  for  the  negligence  or  torts  of  the  employees 
of  the  receiver,  and  no  suit  against  it  for  damages  occasioned  thereby  can  be 
maintained.^® 


exposing  the  fraudulent  conspiracy  and  ob- 
tained the  decree  against  the  respondent. 
Shainwald  v.  Lewis,  8  Fed.  878  [affirmed  in 
48  Fed.  492].  See  also  U.  S.  v.  Church  of  Jesus 
Christ,  etc.,  6  Utah  9,  43,  21  Pac.  503-524, 
which  was  a  suit  in  the  supreme  court  of  the 
territory  of  Utah  involving  property  escheated 
to  the  United  States  under  an  act  of  congress, 
and  it  was  held  that  the  interests  of  the  re- 
ceiver and  of  the  complainant,  the  United 
States,  being  in  exact  harmony  against  the 
defendant,  there  was  no  impropriety  in  the 
receivers  appointing  the  United  States  district 
attorney  to  assist  him. 

50.  Matter  of  Niagara  Bank,  6  Paige 
(K  Y.)  213;  State  v\  Butler,  15  Lea  (Tenn.) 
104. 

51.  Kaiser  v.  Kellar,  21  Iowa  95  (non- 
liability of  plaintiff,  at  whose  instance  a  re- 
ceiver of  personal  property  was  appointed,  for 
injuries  to  the  property  while  in  the  receiver's 
possession)  ;  Williamson  v.  Wilson,  1  Bland 
(Md.)  418. 

Loss  on  owner. —  In  Lee  v.  Cone,  4  Coldw. 
(Tenn.)  392,  in  a  suit  for  specific  property 
(slaves)  which  had  been  stolen,  defendant 
from  whom  the  property  was  taken  and 
placed  in  the  hands  of  a  receiver  was  held 
not  liable  for  the  value  of  the  property  which 
was  lost  (by  emancipation)  after  it  came  into 
the  receiver's  possession. 

Costs  and  expenses  see  infra,  V,  C. 

52.  Milwaukee,  etc.,  R.  Co.  v.  Soutter,  2 
Wall.  (U.  S.)  510,  17  L.  ed.  900. 

53.  Ellicott  V.  U.  S.  Ins.  Co.,  7  Gill  (Md.) 
307. 

But  this  rule  does  not  always  prevail  and 
some  of  the  cases  would  seem  not  to  support 
it.  Thus  it  has  been  held  that  prima  facie 
complainant  is  liable  for  all  losses  caused  by 
the  neglect  of  the  receiver  to  perform  his 
duties,  whether  it  be  in  realizing  the  assets 
or  in  accounting  for  them  after  they  are 
realized  (DoAvns  v.  Allen,  10  Lea  {Tenn.) 
652;  Terrell  v.  Ingersoll,  10  Lea  (Tenn.)  77; 
Winslow  V.  Mulchey,  (Tenn.  Ch.  App.  1805) 
35  S.  W.  762)  ;  that  such  liability  is  not 
relieved  by  the  fact  that  defendant  consented 
to  the  appointment  of  the  particular  person 
as  receiver  (Terrell  v.  Ingersoll,  supra;  Wins- 
low  V.  Mulchey,  supra)  ;  although  it  would 
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be  otherwise  if  defendant  agrees  to  a  waiver 
of  security  by  the  receiver  and  the  loss  occurs 
by  reason  of  the  receiver's  insolvency  (Ter- 
rell V.  Ingersoll,  supra).  So  in  Sorchan  v. 
Mayo,  50  N.  J.  Eq.  288,  23  Atl.  479,  it  is  held 
that  where  the  complainant  in  a  foreclosure 
suit  nominates  and  procures  the  appointment 
of  his  own  solicitor  and  agent,  he  must  bear 
the  loss  caused  by  the  receiver's  defalcation 
and  the  insufficiency  of  his  sureties.  In  this 
ease  it  is  pointed  out  that  the  English  au- 
thorities usually  cited  in  support  of  the  broad 
rule  stated  in  the  text  do  not  support  it ;  that 
in  Rigge  v.  Bowater,  3  Bro.  Ch.  365,  29  Eng. 
Reprint  585,  it  was  intimated,  although  not 
decided,  that  if  a  receiver  be  appointed  upon 
the  application  of  a  mortgagee,  and  he  after- 
ward embezzles  or  otherwise  wastes  the  rents 
and  profits,  the  loss  must  fall  on  the  mort- 
gagor, and  that  it  appeared  from  a  note  to 
that  case  that  such  rule  did  not  always  pre- 
vail and  that  the  rule  was  not  applied  in 
Hutchinson  v.  Massareene,  2  Ball  &  B.  55. 

54.  See  supra,  IV,  E,  1. 

55.  Brunner,  etc.,  Co.  v.  Central  Glass  Co., 
18  Ind.  App.  174,  47  N.  E.  686,  63  Am.  St. 
Rep.  339;  Ahern  v.  Steele,  115  K  Y.  203,  232, 
22  N.  E.  193,  12  Am.  St.  Rep.  778,  5  L.  R.  A. 
449;  Metz  v.  Buffalo,  etc..  R.  Co.,  58  N.  Y.  61, 
17  Am.  Rep.  201 ;  Stannard  i\  Reid,  118  N.  Y. 
App.  Div.  304,  103  N.  Y.  Suppl.  521 ;  Atlantic 
Trust  Co.  V.  Chapman,  208  U.  S.  360,  28  S.  Ct. 
406,  52  L.  ed.  528;  Texas,  etc.,  R.  Co.  i\  Rust, 
17  Fed.  275,  282. 

56.  Illinois. —  McNulta  v.  Lockridge.  137 
111.  270,  27  N.  E.  452,  31  Am.  St.  Rep.  362 
{limited  in  Bartlett  r.  Cicero  Light  Co..  177 
111.  68,  52  N.  E.  339,  99  Am.  St.  Rep.  206.  42 
L.  R.  A.  715,  infra,  TV,  I,  2,  note  46,  to  the 
particular  facts  involved]. 

Missouri. —  Heath  r.  Missouri,  etc.,  R.  Co., 
83  Mo.  617. 

New  York.— Metz  v.  Buffalo,  etc.,  R.  Co., 
58       Y.  61,  17  Am.  Rep.  201. 

Pennsylvania. —  Anderson  v.  Buffalo,  etc., 
R.  Co.,  2  Pa.  Co.  Ct.  402. 

Texas. —  Missouri,  etc..  R.  Co.  r.  :McFadclen. 
89  Tex.  138.  33  S.  W.  853:  Ryan  r.  Hays  R. 
Co.,  62  Tex.  42:  Hicks  r.  Tnternational.  etc., 
R.  Co..  62  Tox.  38 :  Howo  r.  St.  Clair.  8  Tex. 
Civ.  App.  101,  27  S.  W.  800. 
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(ii)  Liability  of  Receiver.  Generally  obedience  to  the  order  and  direc- 
tion of  the  court  is  sufficient  protection  to  the  receiver,^^  although  the  order  may 
be  erroneous  or  subsequently  reversed/^  and  he  will  not  be  personally  liable  for 
losses  sustained  in  administering  an  estate  pursuant  to  such  orders  and  direc- 
tions/^ and  in  the  exercise  of  good  faith  and  ordinary  care  and  prudence. And 


United  States. —  Davis  v.  Duncan,  19  Fed. 
477,  after  discharge  of  receiver  and  restora- 
tion of  property  without  reservation  of  juris- 
diction as  to  such  rights  of  action.  But  see 
State  V.  Port  Royal,  etc.,  R.  Co.,  84  Fed. 
67. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  192 
et  seq. 

Plea  of  receivership. —  A  plea  that  at  the 
time  of  the  injury  complained  of  defendant 
corporation  was  in  the  hands  of  a  f  eceiver  is 
not  defective  for  failing  to  set  out  the  order 
appointing  the  receiver  (Ohio,  etc.,  R.  Co.  v. 
Anderson,  10  111.  App.  313)  ;  or  for  failure 
to  set  out  the  application  for  the  receiver  and 
the  bond  (Adams  r.  San  Antonio,  etc.,  R.  Co., 
34  Tex.  Civ.  App.  413,  79  S.  W.  79). 

Matter  of  defense  to  be  pleaded  as  such. — 
But  where  defendant  in  an  action  for  damages 
for  personal  injuries  and  injury  to  property 
was  at  the  time  of  the  alleged  accident  in  the 
hands  of  receivers  who  were  not  made  parties 
to  the  suit,  such  fact  is  held  to  be  a  matter 
of  defense  and  cannot  be  brought  upon  the 
record  by  a  motion  in  arrest  of  judgment  but 
must  be  pleaded  in  the  first  instance.  Von- 
derhorst  Brewing  Co.  v.  Amrhine,  98  Md.  406, 
56  Atl.  832. 

Plea  need  not  be  verified,  the  statute  which 
prescribes  the  cases  in  which  this  is  necessary 
not  embracing  a  plea  of  receivership  at  the 
time  the  cause  of  action  arose.  Adams  v.  San 
Antonio,  etc.,  R.  Co.,  34  Tex.  Civ.  App.  413, 
79  S.  W.  79. 

Liability  of  purchaser  see  i7ifra,  TV,  H, 
12,  b. 

Property  redelivered  without  sale  see  in- 
fra, IV,  I,  2. 

57.  Illinois. —  Heise  v.  Starr.  44  111.  App. 
406,  sale  of  property  belonging  to  another  but 
turned  over  to  receiver  by  judgment  debtor  in 
creditors'  suit. 

loiva. —  How  V.  Jones,  60  Iowa  70,  14  N.  W. 
193. 

Neiv  Yorh. —  In  re  Home  Provident  Safety 
Fund  Assoc.,  129  K  Y.  288,  29  N.  E.  323; 
Willis  V.  Sharp,  124  N.  Y.  406,  26  K  E.  974; 
Pfeffer  v.  Kling,  58  Y.  App.  Div.  179,  68 
N.  Y.  Suppl.  641  [affirmed  in  171  N.  Y.  668, 
64  N.  E.  1125]  (holding  that  where  a  receiver 
of  property  collected  rents,  and,  in  accordance 
with  the  order  confirming  his  sale  of  the 
property,  paid  the  balance  of  the  rent,  after 
paying  expenses,  to  the  attorney  for  defendant 
in  the  creditor's  action  in  which  he  was  ap- 
pointed, he  is  not  liable  for  damages  for  such 
rents,  either  personally  or  as  receiver,  in 
ejectment  by  the  owner  against  him  and  one 
claiming  the  property  by  virtuQ  of  the  re- 
ceiver's sale)  ;  Pierce  v.  Lees,  17  IST.  Y.  App. 
Div.  346,  45  N.  Y.  Suppl.  294;  Matter  of 
Home  Provident  Safety  Fund  Assoc.,  15  N.  Y. 
Suppl.  211;  Corey  v.  Long,  12  Abb.  Pr.  N.  S. 
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427,  43  How.  Pr.  492  [affirmed  in  53  N.  Y. 
641]. 

South  Carolina. — •  State  v.  Port  Royal,  etc., 
R.  Co.,  45  S.  C.  464,  23  S.  E.  380. 

Texas. —  Corsicana  First  Nat.  Bank  v. 
Cohen,  (Civ.  App.  1899)  55  S.  W.  530. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  194. 

The  rule  does  not  apply  as  against  the 
real  party  in  interest  where  such  party  was 
not  bound  by  the  order  and  the  payer  had 
notice  of  his  rights.  People  v.  Family 
Fund  Soc,  31  N.  Y.  App.  Div.  166,  52 
N.  Y.  Suppl.  867,  where  the  receiver 
obtained  an  order  for  payment  to  one  party, 
who  had  no  notice,  espousing  his  cause  as 
against  another  party,  and  as  between  whom 
the  receiver  should  have  been  neutral.  So  in 
Gutterson  v.  Lebanon  Iron,  etc.,  Co.,  151  Fed. 
72,  it  was  held  that  receivers  appointed 
merely  to  carry  on  the  business  of  a  corpora- 
tion and  keep  it  a  going  concern  at  suit  of 
creditors  will  be  charged  with  personal  lia- 
bility for  money  paid  out  in  satisfaction  of 
debts  of  the  company,  having  no  relation  to 
the  conduct  of  the  business,  although  such 
payments  were  authorized  by  the  court  on 
their  ex  parte  application,  where  their  repre- 
sentations that  they  were  in  funds  to  make 
the  payments  without  detriment  to  the  busi- 
ness were  untrue,  and  they  were  in  fact  con- 
ducting the  business  at  a  loss,  and  contracting 
indebtedness  which  they  had  no  means  of 
paying, 

58.  Piatt  V.  New  York,  etc.,  R.  Co.,  170 
N.  Y.  451,  63  N.  E.  532  (holding  that  the 
receiver  was  protected  in  payments  made  by 
him  in  pursuance  of  the  orders  of  tlie  court 
in  a  foreclosure  proceeding,  although  the 
money  involved  belonged  to  general  creditors 
of  the  corporation  who  had  no  notice  of  the 
orders)  ;  Coe  v.  Paterson,  122  IT.  Y.  App.  Div. 
76,  106  K  Y.  Suppl.  659,  123  N.  Y.  App.  Div. 
914,  108  N.  Y.  Suppl.  1127  (protection  under 
order  for  expenditures,  although  the  property 
in  the  receiver's  hands  might  have  been  ap- 
plicable to  the  payment  of  the  judgment 
against  him)  ;  Lesster  v.  Lawyers'  Surety  Co., 
50  N.  Y.  App.  Div.  181,  63  N.  Y.  Suppi.  804 
(as  to  payment  in  good  faith)  ;  Hovey  V.  Mc- 
Donald, 109  IT.  S.  150,  3  S.  Ct.  136,  27  L.  ed. 
888  (decree  requiring  disposition  of  a  fund, 
not  retaining  jurisdiction  of  the  fimd  pending 
appeal  and  not  within  the  provision  of  rules 
of  court  relating  to  supersedeas  and  stay  of 
executions ) . 

59.  Eskridge  v.  Rushworth,  3  Colo.  App. 
562,  34  Pac.  482,  sale  at  loss,  under  order 
procured  by  the  parties. 

60.  Illinois.— TiQ^r on  v.  Rice,  149  111.  216, 
36  N.  E.  562,  41  Am.  St.  Rep.  271  (holding 
tho.t  the  receiver  of  a  hotel  conducting  the 
business  thereof  is  not  personally  liable  for 
the  loss  of  twenty-five  dollars  caused  by  cash- 
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so  when  damages  are  sustained  by  reason  of  the  neghgence  of  a  receivei 's  employees, 
without  personal  fault  on  his  part,  in  matters  necessarily  or  properly  committed 
to  them  in  the  management  of  the  trust  property,  as,  for  example,  in  operating 
railroads,  such  damages  are,  as  between  the  receiver  and  the  trust  estate,  to  be 
paid,  not  by  him  out  of  his  own  money,  but  out  of  the  trust  property.®^    But  if 


iiig  a  worthless  check  for  one  of  the  guests 
of  the  hotel,  such  advances  to  guests  not  be- 
ing unusual  among  hotel  managers)  ;  John- 
ston V.  Keener,  23  111.  App.  220  (shrinkage 
in  stock). 

Iowa.—  How  V,  Jones,  60  Iowa  70,  14  N.  W. 
193,  holding  that  the  fact  that  a  receiver  paid 
money  to  parties  under  an  order  of  court, 
nine  days  after  its  making,  and  before  any 
appeal  was  taken  or  motion  for  a  new  trial 
made,  when  the  order  provided  that  all 
parties  should  have  leave  to  move  for  a  new 
trial  at  the  next  term  of  court,  is  not  of  itself 
evidence  of  bad  faith,  and  he  will  be  protected 
in  such  payment. 

'New  Jersey. — Powers  v.  Londridge,  38  N.  J. 
Eq.  396;  In  re  Union  Bank,  37  N.  J.  Eq.  420 
{affirmed  in  38  N.  J.  Eq.  265]. 

New  York.—  Brett  v.  Brett,  4  N.  Y.  St.  704. 

Texas. —  Hamm  v.  Stone,  etc.,  Live  Stock 
Co.,  13  Tex.  Civ.  App.  414,  35  S.  W.  427. 

Virginia. —  Barton  v.  Ridgeway,  92  Va.  162, 
23  S.  E.  226. 

Washington. —  Chandler  v.  Cushing- Young 
Shingle  Co.,  13  Wash.  89,  42  Pac.  548. 

England. —  Knight  v.  Plimouth,  3  Atk.  480, 
26  Eng.  Reprint  1076,  Dick.  120,  21  Eng.  Re- 
print 214. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  194. 

Mere  mistake  of  judgment  while  acting  in 
good  faith  in  managing  the  property  will  not 
subject  the  receiver  to  loss.  Hynes  v.  Mc- 
Dermott,  14  Daly  (N.  Y.)  104,  3  N.  Y.  St. 
582;  Brett  v.  Brett,  4  N.  Y.  St.  704;  Harri- 
gan  V.  Gilchrist,  121  Wis.  127,  99  N.  W.  909. 

Failure  to  insure. —  While  it  has  been  said 
that  under  particular  circumstances  a  re- 
ceiver might  be  derelict  in  his  duty  if  he  did 
not  cause  property  in  his  hands  to  be  insured 
against  fire  (Thompson  v.  Phenix  Ins.  Co., 
136  U.  S.  287,  10  S.  Ct.  1019,  34  L.  ed.  408) 
the  mere  failure  to  insure  has  been  held  not 
to  render  him  liable  for  the  value  of  the  prop- 
erty destroyed  by  fire,  ordinary  care  being  the 
test  of  his  liability  (Hamm  v.  Stone,  etc., 
Live  Stock  Co.,  13  Tex.  Civ.  App.  414,  35 
S.  W.  427). 

Failure  to  sue. — A  receiver  having  no  au- 
thority to  sue  except  by  the  court's  order, 
and  the  parties  in  interest  being  cognizant  of 
his  course  and  having  it  equally  within  their 
pov;er  to  procure  an  order  directing  suit,  will 
not  be  charged  with  negligence  in  not  suing 
for  a  debt  which  at  one  time  was  well  secured 
but  which  afterward  became  worthless. 
"Reynolds  v.  Pettyjohn,  79  Va.  327.  So  in 
Stvnuss  V.  Casey  Mach.,  etc.,  Co.,  (N.  J.  Ch. 
1907)  06  Atl.  158,  after  the  appointment  of  a 
receiver  for  a  corporation,  the  court  directed 
that  suits  against  stock-holders  to  cover  un- 
paid subscriptions  should  be  held  in  abeyance 
until  the  determination  of  other  suits  and 
thereafter  the  receiver  called  the  matter  to 


the  court's  attention  but  no  order  was  made, 
and  it  was  held  that  as  the  receiver  was  un- 
able to  enforce  such  liabilities  without  an 
order  of  the  court  he  was  not  chargeable  with 
a  neglect  of  duty  in  failing  to  sue. 

Pursuing  ordinary  customs. — A  receiver 
will  not  be  chargeable  with  the  use  of  an 
opera  house  on  occasions  when  he  has  donated 
it  for  charitable  and  social  purposes  where  he 
had  received  nothing  for  its  use  and  it  is  not 
shown  that  he  would  have  received  anything 
or  that  the  property  would  have  been  so  used 
if  he  had  required  compensation  and  where  it 
is  customary  for  ordinarily  prudent  owners 
of  similar  property  to  donate  the  use  of  the 
same  for  such  purposes.  McKennon  v.  Pente- 
cost, 8  Okla.  117,  56  Pac.  958. 

Collections. —  McDowell's  Appeal,  4  Pennyp. 
(Pa.)  384,  holding  that  where  a  receiver  hav^ 
ing  accounts  in  his  hands  collected  all  that 
he  could,  took  others  to  a  reliable  collection 
agency,  and  instructed  them  to  collect  all 
that  were  available,  and  they,  refusing  some 
of  them,  reported  to  him  from  time  to  time 
as  to  the  remainder,  and  he  charged  himself 
with  the  proceeds  reported,  he  should  not  be 
charged  with  the  alleged  value  of  the  ac- 
counts. 

Transmission    of    proceeds    by    bill. —  In 

Knight  V.  Plimouth,  3  Atk.  480,  26  Eng. 
Reprint  1076,  Dick.  120,  21  Eng.  Re- 
print 214,  where  a  receiver,  having  col- 
lected a  large  sum  of  money  in  rents,  thought 
it  unsafe  to  remit  the  money  to  London  and 
therefore  delivered  it  to  a  tradesman  and  took 
bills  of  exchange  from  him  drawn  on  persons 
in  London,  having  no  reason  to  doubt  the 
safety  of  the  funds  by  such  transaction,  it 
was  held  that  the  receiver  should  not  be 
obliged  to  make  good  the  loss  caused  by  the 
subsequent  bankruptcy  of  the  drawer  of  the 
bills.  The  authority  of  this  case,  however, 
seems  to  have  been  shaken  in  Wren  v.  Kirton, 
11  Ves.  Jr.  377,  32  Eng.  Reprint  1133,  and 
Salwav  V.  Salway,  2  Russ.  &  M.  215,  11  Eng. 
Ch.  215,  39  Eng.  Reprint  376. 

Neglect  to  take  possession  of  certain  land 
alleged  to  belong  to  a  defendant  corporation 
cannot  be  charged  where  it  appeared  that  the 
receiver  had  brought  several  suits  to  test  the 
question  of  his  right  to  recover  some  of  the 
property  from  parties  holding  the  legal  title 
and  that  his  delay  in  taking  steps  to  recover 
other  property  in  like  condition  was  because 
such  suits  were  being  pressed  as  test  cases. 
U.  S.  V.  Church  of  Jesus  Christ,  etc.,  6  Utah 
9,  43,  21  Pac.  503,  524. 

61.  Kerr  r.  Little,  39  K  J.  Eq.  83. 

Rule  applied  to  contracts. — And  it  is  held 
that  this  rule  applies  equally  to  contracts 
and  tliat  where  the  receiver's  subordinates 
enter  into  a  contract  in  the  course  of  their 
management  of   the  business   intrusted  by 
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a  receiver  goes  outside  of  the  plain  letter  of  his  authority  as  contained  in  the  order 
appointing  him/^  or  loss  occurs  by  reason  of  his  negligence  and  failure  to  perform 
the  duties  so  imposed  upon  him/^  or  the  assets  are  wasted,  misappropriated,  or 
their  full  value  not  reahzed  by  reason  of  his  misconduct  or  bad  faith/*  he  must 
bear  the  consequences  and  will  be  charged  with  the  loss.®^ 

G.  Receivers'  Certificates  —  l.  Nature  in  General.  Receivers'  certifi- 
cates are  of  comparatively  recent  introduction.^^  They  are,  generally  speaking, 
merely  evidence  in  the  hands  of  the  holder  that  he  is  entitled  to  receive  from  the 
fund  under  the  control  of  the  court  the  amount  specified  if  the  fund  is  sufficient 
to  pay  in  full  all  holders  of  such  certificates,  or  if  it  is  not  sufficient,  then  a  "pro 
rata  share  with  other  such  holders. 

2.  Power  to  Authorize  Issue  —  a.  In  General.  It  may  be  laid  down  broadly 
as  a  general  rule  that  courts  of  chancery  have  the  power,  in  proper  cases,  to  issue 
receivers'  certificates  which  shall  constitute  a  paramount  charge  upon  the  prop- 
erty; ®^  and  the  court  having  jurisdiction,  the  validity  and  binding  effect  of  the 


liim  to  them,  and  damages  arise  from  their 
breach  thereof,  those  damages,  as  between  the 
receiver  and  the  trust  estate,  are  to  be  paid 
out  of  the  latter.  Kerr  v.  Little,  39  N.  J.  Eq. 
83. 

Rule  applied  to  collections. —  Powers  v. 
Oudridge,  38  N.  J.  Eq.  398;  In  re  Union 
Bank,  37  N.  J.  Eq.  420  [affirmed  in  38  N.  J. 
Eq.  265],  in  which  cases  it  is  held  that  the 
receiver  was  not  liable  for  money  misappro- 
priated by  an  attorney  employed  to  make  col- 
lections. But  see  Gunn  v.  Ewan,  93  Fed.  80, 
35  C.  C.  A.  213. 

Personal  liability  to  others  generally  see 
infra,  VI,  D,  1. 

62.  McCay  v.  Black,  14  Phila.  (Pa.)  635. 

63.  Michigan. —  In  re  Augell,  131  Mich. 
345,  91  N.  W.  611. 

IsleiD  York. —  Clapp  v.  Clapp,  49  Hun  195, 
1  N.  Y.  Suppl.  919  [affirmed  on  reargument 
in  54  Hun  638,  7  N.  Y.  Suppl.  495,  and  in 
125  N.  Y.  693,  26  N.  E.  751]. 

Tennessee. —  Downs  v.  Allen,  10  Lea  652, 
liability  for  rent  upon  failure  to  take  and 
rent  property. 

United  States, —  Kirker  v.  Owings,  98  Fed. 
499,  39  C.  C.  A.  132. 

England. —  In  re  Skerretts,  2  Hog.  192. 

Canada. —  Plisson  i\  Duncan,  36  Can.  Sup. 
Ct.  647. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  194. 

64.  In  re  Shea,  57  Minn.  .415,  59  N.  W. 
494;  Demain  v.  Cassidy,  55  Miss.  320;  Pang- 
burn  V.  American  Vault,  etc.,  Co.,  205  Pa,  St. 
93,  54  Atl.  508;  Harrigan  v.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909. 

Joint  receivers. —  Where  two  receivers  are 
appointed  to  close  up  the  concerns  of  a  cor- 
poration, and  one  of  them  illegally  appro- 
priates the  funds  in  his  hands,  using  them 
for  his  own  profit,  and  the  other  negligently 
permits  such  illegal  appropriation,  they  will 
be  jointly  liable  for  the  balance  found  due 
from  them,  upon  stating  their  account,  with 
interest.  Com.  v.  Eagle  F.  Ins.  Co.,  14  Allen 
(Mass.)  344. 

65.  See  supra,  notes  62-64. 

Measure  of  damage. — A  receiver  will  be 
liable  for  the  actual  damage  sustained  by 
reason  of  his  misconduct,  but  for  nothing 
more.    Stanton  v.  Alabama,  etc.,  R.  Co.,  22 
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Fed.  Cas.  No.  13,296,  2  Woods  506.  And  if 
by  negligence  or  bad  faith  he  fails  to  realize 
the  full  value  of  property  sold,  he  will  be 
liable  for  the  real  value  and  not  for  probable 
or  speculative  profits.  Demain  v,  Cassidy,  55 
Miss.  320. 

66.  Turner  v.  Peoria,  etc.,  R.  Co.,  95  111. 
134,  35  Am.  Rep.  144. 

67.  Turner  v.  Peoria,  etc.,  R.  Co.,  95  111. 
134,  35  Am.  Rep.  144;  Fidelity  Ins.,  etc.,  Co. 
V.  Shenandoah  Iron  Co.,  42  Fed.  372;  Union 
Trust  Co.  V.  Chicago,  etc.,  R.  Co.,  7  Fed.  513. 

Expenditures,  loans,  and  advances  generally 
see  supra,  IV,  F,  6,  e,  (ii),  (d). 
Negotiability  see  infra,  IV,  G,  3,  b. 

68.  Alabama. — American  Pig  Iron  Storage 
Warrant  Co.  v.  German,  126  Ala.  194,  28  So. 
603,  85  Am.  St.  Rep.  21. 

Illinois. —  Vandalia  v.  St.  Louis,  etc.,  R. 
Co.,  209  111.  73,  70  N.  E.  662;  Humphreys  v. 
Allen,  101  111.  490. 

Wew  ror/b.— Raht  v.  Attrill,  106  K  Y.  423, 
13  N.  E.  282,  60  Am.  Rep.  456;  Walton  v. 
Grand  Belt  Copper  Co.,  56  Hun  211,  9  N.  Y. 
Suppl.  375;  Central  Trust  Co.  v.  Tappan,  6 
N.  Y.  Suppl.  918. 

Virginia. —  Osborne  v.  'Big  Stone  Gap  Col- 
liery Co.,  96  Va.  58,  30  S.  E.  446;  Karn  v. 
Rorer  Iron  Co.,  86  Va.  754,  11  S.  E.  431. 

United  States. —  Wallace  v.  Loomis,  97 
U  S.  146,  24  L.  ed.  895 ;  Hanna  V.  State  Trust 
Co.,  70  Fed.  2,  16  C.  C.  A.  586,  30  L.  R.  A. 
201. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  204 
et  seq. 

Ratification  by  state  court  of  issue  by  fed- 
eral court. —  Where  there  were  suits  pending 
in  the  federal  court  and  the  state  court  for 
the  appointment  of  a  receiver  of  the  same 
railroad,  upon  jurisdiction  subsequently  being 
wholly  assumed  by  the  state  court  it  was 
within  its  power  to  authorize  the  issuance  of 
receiver's  certificates  by  ratifying  the  acts  of 
the  federal  court;  and  they  were  valid,  at 
least  as  to  persons  then  parties  to  the  cause. 
Crosby  v.  Morristown,  etc.,  R.  Co.,  (Tenn.  Ch. 
App.  1897)  42  S.  W.  507.  See  also  Postal 
Tel.  Cable  Co.  v.  Vane,  80  Fed.  961,  26 
C.  C.  A.  342,  where  it  appears  that  an  order 
of  a  state  court  authorizing  the  issue  of  cer- 
tificates and  the  execution  of  a  mortgage  to 
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certificates  will  not  depend  upon  the  proper  exercise  of  the  court's  judgment 
in  appointing  the  receiver.®^  The  authority  to  issue  such  certificates  is  held 
not  to  be  confined  to  foreclosure  suits  in  which  the  trustees  or  bondholders  come 
into  court  initially  asking  the  aid  of  equity  in  the  appointment  of  a  receiver, 
but  it  is  enough  that  the  suit  is  one  in  which  the  court  may  administer  the  prop- 
erty and  marshal  the  debts,  including  those  of  the  mortgage  bondholders."^^ 

b.  Exercise  of  Power  —  Necessity  and  Purpose  —  (i)  In  General.  The 
power  to  issue  receivers'  certificates  is  to  be  exercised  very  largely  in  the  discre- 
tion of  the  court;  and  if  that  discretion  is  not  abused  the  action  of  the  court  will 
not  be  disturbed  in  the  appellate  tribunal;  it  is  a  power  to  be  exercised  with 
the  utmost  prudence  and  caution.  It  is  laid  down  in  general  terms  that  receiv- 
ers' certificates  may  be  properly  issued  only  when  the  preservation  of  the  property 
presents  an  urgent  necessity  therefor. 

(ii)  Railroad  and  Other  Receivership  Distinguished.  A  practice 
has  grown  up  incident  to  railroad  receiverships,  which  has  become  firmly  estab- 
lished by  judicial  sanction,  whereby  the  receiver  may  be  authorized  to  issue 
receiver's  certificates  for  the  purpose  of  paying  the  incidental  and  necessary 
expenses  for  carrying  forward  the  business  of  the  corporation,  so  that  it  may 
continue  a  going  concern,  and  thereby  to  supplant  or  supersede  prior  liens,  and 


secure  tliem  was  ratified  and  confirmed  in  a 
federal  court  in  another  state  when  the  same 
receiver  was  appointed. 

Extraterritorial  jurisdiction. —  In  Pool  v. 
Farmers'  L.  &  T.  Co.,  7  Tex.  Civ.  App.  334, 
27  S.  W.  744,  it  is  held,  upon  the  principle 
that  a  court  in  one  state  has  no  jurisdiction 
to  appoint  a  receiver  of  property  situated  in 
another  state  (as  to  which,  however,  see 
supra,  III,  A,  5;  and  infra,  VIII),  that  such 
court  cannot  authorize  the  issue  of  certifi- 
cates which  shall  be  a  lien  on  property  situ- 
ated in  Texas,  and  that  the  fact  that  in 
obedience  to  an  order  of  the  appointing  court 
a  conveyance  of  the  property  to  the  receiver 
was  attempted  did  not  change  the  rule. 

Power  to  mortgage  see  supra,  IV,  F,  6,  e, 

(11),   (D),   (1),  (b). 

Forms  of  orders  and  certificates  see  Mon- 
treal Bank  v.  Chicago,  etc.,  K.  Co.,  48  Iowa 
518,  520;  Neafie's  Appeal,  9  Pa.  Cas.  284,  287, 
12  Atl.  271;  Farmers',  etc.,  Nat.  Bank  v. 
Philadelphia,  etc.,  R.  Co.,  14  Phila.  (Pa.) 
456,  463 ;  Kampmann  v.  Sullivan,  26  Tex.  Civ. 
App.  308,  309,  63  S.  W.  173;  Kennedy  v.  St. 
Paul,  etc.,  R.  Co.,  14  Fed.  Cas.  No.  7,706,  2 
Dill.  448,  454,  debentures, 

69.  Vandalia  i\  St.  Louis,  etc.,  R.  Co.,  209 
111.  73,  70  N.  E.  662 ;  Farmers'  L.  &  T.  Co.  v. 
Centralia,  etc.,  R.  Co.,  96  Fed.  636,  37  C.  C.  A. 
528,  100  Fed.  11,  40  C.  C.  A.  248. 

Collateral  attack  see  supra.  III,  J,  3. 

70.  Illinois  Trust,  etc..  Bank  v.  Pacific 
R.  Co.,  115  Cal.  285,  47  Pac.  60;  Union  Trust 
Co.  V.  Illinois  Midland  R.  Co.,  117  U.  S.  434, 
6  S.  Ct.^  809,  29  L.  ed.  963.  So  where  the 
trustee  in  a  railroad  mortgage  appeared  on 
the  application  of  the  receiver  in  a  proceeding 
other  than  for  the  foreclosure  of  the  mort- 
gage, the  court  had  jurisdiction  to  authorize 
the  issue  of  certificates  as  a  paramount  lien. 
Rochester  Trust,  etc.,  Co.  v.  Oneonta.  etc.,  R. 
Co.,  122  N.  Y.  App.  Div.  193,  107  N.  Y.  Suppl. 
237. 

71.  Vandalia  v.  St.  Louis,  etc.,  R.  Co.,  209 


111.  73,  70  N.  E.  662;  Rutherford  v.  Pennsyl- 
vania Midland  R.  Co.,  178  Pa.  St.  38,  35  Atl. 
926. 

72.  Rochester  Trust,  etc.,  Co.  v.  Rochester, 
etc.,  R.  Co.,  29  Misc.  (N.  Y.)  222,  60  N.  Y. 
Suppl.  409;  Osborne  v.  Big  Stone  Gap  Col- 
liery Co.,  96  Va.  58,  30  S.  E.  446. 

73.  Cort's  Application,  7  Pa.  Dist.  536, 
That  there  is  no  property  in  the  posses- 
sion of  the  receiver  and  nothing  upon  which 
to  base  certificates  except  the  uncertain  re- 
sults of  proposed  litigation  which  the  court 
has  authorized  the  receiver  to  institute  is  no 
reason  by  itself  for  adjudging  that  the  power 
to  authorize  the  issue  of  receiver's  certificates 
has  been  improperly  exercised.  Vandalia  v. 
St.  Louis,  etc.,  R.  Co.,  209  111.  73,  70  N.  E. 
062,  where,  in  a  suit  by  stock-holders  of  a 
railroad  com^pany  which  had  been  leased  to 
another  railroad  company  in  the  hands  of  a 
receiver,  a  receiver  was  appointed  and  di- 
rected to  bring  suit  to  recover  the  rent,  but 
was  unable  to  do  so  for  lack  of  funds,  it  was 
held  that  if  such  certificates  are  negotiated 
they  must  be  sold  to  persons  who  will  take 
the  risk  of  a  recovery  in  the  proposed  liti- 
gation. 

Pending  appeal  after  sale  free  from  liens. — 

In  Porch  v.  Agnew  Co.,  (N.  J.  Ch.  1904)  57 
Atl.  546,  a  sale  of  property  was  ordered  to  be 
made  free  from  liens  under  the  statute,  and 
upon  challenge  by  some  of  the  lien  creditors 
upon  the  ground  that  the  price  obtained  was 
too  low,  the  court  refused  confirmation  of  the 
sale  and  ordered  another  sale  for  not  less  Mian 
a  fixed  sum,  the  challenging  creditors  to  givt^ 
bond  to  secure  such  price.  Pending  an  api^eal 
from  the  order  denying  confirmation  of  tlie 
first  sale,  the  court  authorized  the  receiver  to 
issue  certificates  for  exjx^nses  incident  to  the 
preservation  of  the  property,  where  the  com- 
pany owning  it  was  insolvent  and  the  income 
insufficient  to  pay  such  expenses,  and  there 
appearing  no  reason  for  charging  the  per- 
sons who  challenged  the  sale,  the  order  au- 
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such  an  order  may  bind  the  parties  even  though  entered  without  their  consent."^* 
There  is  no  fixed  and  inflexible  rule  defining  the  precise  purposes  in  all  cases  for 
which  such  certificates  may  be  issued/^  and  while  some  of  the  courts  have  dis- 
couraged the  practice  except  when  absolutely  necessary  for  the  preservation  of 
the  property  as  a  going  concern  pending  litigation,  the  propriety  of  the  issue 
of  such  certificates  is  recognized  where  the  purpose  is  to  pay  for  supplies,  rentals, 
and  equipment  necessary  for  the  operation  of  the  road,''  or  to  make  repairs  neces- 


thorizing  such  issue  provided  that  if  the  re- 
ceiver should  get  in  any  income  from  the 
property  such  income  should  be  first  applied 
in  payment  of  the  receiver's  certificates, 

74.  Alabama. —  Meyer  v.  Johnston,  53  Ala. 
237. 

California. —  Illinois  Trust,  etc.,  Bank  v. 
Pacific  R.  Co.,  115  Cal.  285,  47  Pac.  60. 

Iowa. —  Montreal  Bank  v.  Chicago,  etc.,  R. 
Co.,  48  Iowa  518. 

New  York. —  Vilas  v.  Page,  106  K  Y.  439, 
13  N.  E.  743;  Rochester  Trust,  etc.,  Co.  v. 
Oneonta,  etc.,  R.  Co.,  122  N.  Y.  App.  Div.  193, 
107  N.  Y.  Suppl.  237;  Townsend  v.  Oneonta, 
etc.,  R.  Co.,  88  N.  Y.  App.  Div.  208,  84  N.  Y. 
Suppl.  427  (holding  that  the  authority  does 
not  rest  upon  consent  where  the  issue  of  the 
certificates  is  absolutely  necessary  for  the 
preservation  of  the  property  as  a  going  con- 
cern) ;  Rochester  Trust,  etc.,  Co.  v.  Rochester, 
etc.,  R.  Co.,  29  Misc.  222,  60  N.  Y.  Suppl.  409. 

Permsylvania. — Rutherford  v.  Pennsylvania 
Midland  R.  Co.,  178  Pa.  St.  38,  35  Atl.  926; 
Farmers',  etc.,  Nat.  Bank  v.  Philadelphia, 
etc.,  R.  Co.,  14  Phila.  456. 

Texas. —  Kampmann  v.  Sullivan,  26  Tex. 
Civ.  App.  308,  63  S.  W.  173. 

United  States. —  Kneeland  v.  Luce,  141 
U.  S.  491,  12  S.  Ct.  32,  35  L.  ed.  830;  Union 
Trust  Co.  V.  Illinois  Midland  Co.,  117  U.  S. 
434,  6  S.  Ct.  809,  29  L.  ed.  963;  Burham  v. 
Bowen,  111  U.  S.  776,  4  S.  Ct.  675,  28  L.  ed. 
596;  Miltenberger  v.  Logansport,  etc.,  R.  Co., 
106  U.  S.  286,  1  S.  Ct.  140,  27  L.  ed.  117; 
Barton  v.  Barbour.  104  U.  S.  126,  26  L.  ed. 
672;  Fosdick  v.  Schall,  99  U.  S.  235,  25 
L.  ed.  339;  International  Trust  Co.  v.  Decker, 
152  Fed.  78,  81  C.  C.  A.  302,  11  L.  R.  A. 
K  S.  152;  Royal  Trust  Co.  v.  Washburn, 
etc.,  R.  Co.,  120  Fed.  11,  57  C.  C.  A.  31; 
Bibber- White  Co.  v.  White  River  Valley  Elec- 
tric R.  Co.,  115  Fed.  786,  53  C.  C.  A.  282; 
Houston  First  Nat.  Bank  v.  Ewing,  103  Fed. 
168,  43  C.  C.  A.  150;  Mercantile  Trust  Co. 
V.  Kanawha,  etc.,  R.  Co.,  58  Fed.  6,  7  C.  C.  A. 
3;  London  Credit  Co.  v.  Arkansas  Cent.  R. 
Co.,  15  Fed.  46,  5  McCrary  23. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  204 
et  seq. 

Operation  of  railroad  by  receiver  generally 
see  Railroads,  33  Cyc.  626. 

75.  Rochester  Trust,  etc.,  Co.  v.  Rochester, 
etc.,  R.  Co.,  29  Misc.  (N.  Y.)  222,  60  N.  Y. 
Suppl.  409. 

76.  Meyer  v.  Johnston,  53  Ala.  237;  Town- 
send  V.  Oneonta,  etc.,  R.  Co.,  88  N.  Y.  App. 
Div.  208,  84  N.  Y.  Suppl.  427;  Rochester 
Trust,  etc.,  Co.  v.  Rochester,  etc.,  R.  Co.,  29 
Misc.  (N.  Y.)  222,  60  N.  Y.  Suppl.  409. 

Past-due  interest  on  first  mortgage  bonds. 
—  In  Townsend  i\  Oneonta,  etc.,  R.  Co.,  88' 
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N.  Y.  App.  Div.  208,  84  N.  Y.  Suppl.  427, 
it  was  held  that  over  the  objection  of  the 
trustee  for  the  mortgage  bondholders  and  the 
holders  of  the  legal  title  to  a  majority  of 
the  bonds,  the  court  could  not  properly  au- 
thorize the  issue  of  certificates  of  indebted- 
ness constituting  a  prior  lien  upon  all  of 
the  railroad  property  for  the  purpose  of  pay- 
ing past-due  interest  on  first  mortgage  bonds, 
and  thereby  preventing  the  bondholders  from 
declaring  the  bonds  due  as  authorized  by  a 
mortgage,  the  operating  expenses  of  the  rail- 
road being  equal  to  its  income  and  there 
being  no  expectation  of  a  larger  income  in 
the  future. 

77.  Vilas  V.  Page,  106  N.  Y.  439,  13  N.  E. 
743  (purchase  of  rolling  stock)  ;  Central 
Trust  Co.  V.  Tappan,  6  N.  Y.  Suppl.  918; 
Kneeland  v.  American  L.  &  T.  Co.,  136  U.  S. 
89,  10  S.  Ct.  950,  34  L.  ed.  379 ;  Miltenberger 
V.  Logansport,  etc.,  R.  Co.,  106  U.  S.  286,  1 
S.  Ct.  140,  27  L.  ed.  117;  Houston  First  Nat. 
Bank  v.  Ewing,  103  Fed.  168,  43  C.  C.  A. 
150. 

Where  the  receivership  is  about  to  end. — 
In  re  Philadelphia,  etc.,  R.  Co.,  14  Phila. 
(Pa.)  501,  it  was  doubted  whether  the  court 
had  power  to  authorize  a  receiver  thus  to 
borrow  money  for  the  purchase  of  things 
necessary  where  there  was  income  which 
might  be  used  for  that  purpose,  and  it  was 
held  that  when  a  receivership  was  nearly  at 
an  end  it  would  be  improper  to  make  such 
an  order;  that  the  property  should  pass  with 
as  little  delay  as  possible  into  possession  and 
control  of  owners  who  would  best  be  able  to 
determine  how  it  should  be  managed. 

Labor  and  supplies  furnished  before  re- 
ceivership.—  The  courts  have  authorized  the 
issue  of  such  certificates  in  payment  of 
claims  for  labor  and  supplies  furnished 
within  certain  periods  before  the  appointment 
of  the  receiver.  Rutherford  V.  Pennsylvania 
Midland  R.  Co.,  178  Pa.  St.  38^  35  Atl.  926 
(as  to  claims  accruing  within  six  months, 
the  court  holding  that  other  creditors  of  this 
kind  whose  claims  did  not  accrue  within  six 
months  prior  to  the  receivership  had  no 
standing  to  complain  of  the  order)  ;  Farm- 
ers', etc.,  Nat.  Bank  v.  Philadelphia,  etc.,  R. 
Co.,  14  Phila.  (Pa.)  456,  7  Fed.  377  (appli- 
cation of  net  income  to  payment  of  such 
claims,  in  suit  by  mortgage  bondholders)  ; 
Houston  First  Nat.  Bank  v.  Ewing,  103  Fed. 
168,  43  C.  C.  A.  150.  Contra,  Metropolitan 
Trust  Co.  V.  Tonawanda  Valley,  etc.,  R.  Co., 
103  N.  Y.  245,  8  N.  E.  488  [reversing  40 
Hun  80]  [followed  in  Raht  v.  Attrill,  106 
N.  Y.  423,  13  N.  E.  282,  60  Am.  Rep.  456, 
which  was  not  a  railroad  receivership  and 
from  which  cases  it  appears  that  there  is 
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sary  to  keep  the  road  and  its  structures  in  a  safe  and  proper  condition  to  serve 
the  public.'^  But  the  primary  object  of  the  receivership  being  to  preserve  the 
property,  some  courts  have  refused  to  exercise  power  for  the  purpose  of  complet- 
ing the  construction  of  an  unfinished  road  or  the  making  of  permanent  improve- 
ments not  absolutely  necessary  to  preserve  the  property;  while  on  the  other 
hand,  power  of  the  court  has  been  recognized  and  exercised  for  such  purposes.^ 
The  reasons,  however,  for  the  authority  to  issue  certificates  for  purposes  beyond 
the  immediate  necessity  of  preserving  and  protecting  the  property  have  been 
held  to  be  peculiar  to  railroad  corporations,  because  they  are  quasi-public  concerns, 
through  which  the  pubhc  interests  and  convenience,  as  well  as  private  ownership, 


no  distinction  in  this  respect  between  rail- 
road and  other  receiverships  upon  this  ques- 
tion) ;  Street  V,  Maryland  Cent.  R.  Co.,  59 
Fed.  25  (where  the  receiver  was  appointed 
on  the  petition  of  a  stock-holder  and  not 
of  the  bondholders,  and  no  earnings  had  been 
diverted  to  pay  interest  on  the  bonds,  and  it 
was  held  that,  although  such  claimants  had 
an  equity  to  be  paid  out  of  the  net  earnings 
for  labor  which  actually  kept  the  road  a 
going  concern,  such  earnings  could  not  be 
anticipated).    See  also  infra,  V,  B,  1,  g,  (il). 

78.  New  Jersey. —  Hoover  v.  Montclair, 
etc.,  R.  Co.,  29  N.  J.  Eq.  4. 

New  York. —  Rochester  Trust,  etc.,  Co.  V. 
Rochester,  etc.,  R.  Co.,  29  Misc.  222,  60  N.  Y. 
Suppl.  409;  Hilton  Bridge  Constr.  Co.  V. 
Foster,  26  Misc.  338,  57  N.  Y.  Suppl.  140 
[affirmed  in  42  N.  Y.  App.  Div.  630,  59  N.  Y. 
Suppl.  1106],  rebuilding  of  bridges  and  ap- 
proaches not  only  for  the  safe  but  for  any 
running  of  trains  over  the  road,  after  con- 
demnation of  the  old  bridges. 

Pennsylvania. —  In  re  Bucks  County  R. 
Co.,  22  Pa.  Co.  Ct.  170,  to  place  road-bed  and 
equipment  in  good  condition  where  it  is  for 
the  interest  of  the  bondholders  and  creditors. 

Tennessee. —  Crosby  v.  Morristown,  etc.,  R. 
Co.,  (Ch.  App.  1897)  42  S.  W.  507. 

United  States. —  London  Credit  Co.  v.  Ar- 
kansas Cent.  R.  Co.,  15  Fed.  46,  5  McCrary 
23 ;  Stanton  v.  Alabama,  etc.,  R.  Co.,  22  Fed. 
Cas.  No.  13,296,  2  Woods  5€6. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  206. 

79.  Meyer  v.  Johnston,  52  Ala.  237;  Roch- 
ester Trust,  etc.,  Co.  v.  Rochester,  etc.,  R.  Co., 
29  Misc.  (N.  Y.)  222,  60  N.  Y.  Suppl.  409, 
holding  that  the  court  will  not  ordinarily 
authorize  expenditures  for  the  completion  of 
structures  and  improvements  unless  it  is 
morally  certain  that  the  railroad  in  conse- 
quence of  such  improvements  will  sell  for  a 
higher  price,  the  judge  delivering  the  opinion 
saying  that  he  was  inclined  to  the  view  that 
th.e  court  had  no  power  to  complete  unfin- 
ished work  or  erect  new  bridges  or  mider- 
crossings  beyond  what  were  necessary  for  the 
preservation  of  the  property.  And  it  has 
been  held  that  the  court  is  under  no  duty  to 
build  railroads  even  though  all  the  parties 
assent  thereto,  and  that  there  is  no  differ- 
ence in  principle  between  the  building  of  a 
railroad  by  the  issue  of  certificates  and  mak- 
ing extensive  repairs  and  betterments  ap- 
r.roximating  the  original  cost  of  construction. 
London  Credit  Co.  v.  Arkansas  Cent.  R.  Co., 
15  Fed.  46,  5  McCrary  23.    But  if  no  ob- 


jection is  made  by  the  parties,  the  order  is 
not  assailable  collaterally.  Rochester  Trust, 
etc.,  Co.  V.  Oneonta,  etc.,  R.  Co.,  122  N.  Y. 
App.  Div.  193,  107  N.  Y.  Suppl.  237. 

Jurisdiction  itself  has  been  denied  to  ap- 
point a  receiver  of  a  railroad  company,  whose 
only  asset  is  its  franchise  to  build  a  railroad, 
and  to  authorize  him  to  issue  certificates 
for  the  purpose  of  building  the  railroad. 
Denison,  etc.,  R.  Co.  v,  Raney- Alton  Mercan- 
tile Co.,  3  Indian  Terr.  104,  53  S.  W.  496. 

80.  Miltenberger  v.  Logansport,  etc.,  R.  Co., 
106  U.  S.  286,  1  S.  Ct.  140,  27  L.  ed.  117 
[distinguished  in  Bibber-White  Co.  v.  White 
River  Valley  Electric  R.  Co.,  115  Fed.  786, 
53  C.  C.  A.  282,  in  that  the  security  of  prior 
lien-holders  in  that  case  was  augmented  in- 
stead of  impaired  by  the  expenditure  per- 
mitted, and  it  was  said  that  this  was  the 
only  case  brought  to  the  court's  attention 
in  which  the  exercise  of  the  power  had  been 
approved  where  it  was  not  invoked  at  the 
instance  of  the  prior  lien-holders,  or  sanc- 
tioned subsequently  by  their  acquiescence,  or 
their  conduct  did  not  create  an  estoppel] ; 
Houston  First  Nat.  Bank  v.  Ewing,  103  Fed. 
168,  43  C.  C.  A.  150  (for  repairs,  construc- 
tion, '  etc.,  and  for  purchase  of  rights  of 
way)  ;  Kennedy  v.  St.  Paul,  etc.,  R.  Co.,  14 
Fed.  Cas.  No.  7,706,  2  Dill.  448  (to  prevent 
lapsing  of  valuable  land  grant  and  restrict- 
ing the  lien  to  particular  parts  of  the  prop- 
erty). So  in  Stanton  r.  Alabama,  etc..  R. 
Co.,  22  Fed.  Cas.  No.  13,296,  2  Woods  506, 
the  court  authorized  such  certificates  for  the 
purpose  of  preserving  the  road  which  had 
become  decayed  and  dilapidated,  and  to  com- 
plete some  inconsiderable  portions  of  the 
road  and  put  it  in  condition  for  the  trans- 
action of  its  business,  in  a  suit  brought  by 
trustees  of  a  mortgage  for  foreclosure. 

But  the  power  has  been  rarely  exercised 
and,  it  is  held,  should  not  be  exerted  unless 
it  can  be  done  without  ultimate  loss  to  the 
existing  lien-holders,  and  only  with  the  con- 
sent or  acquiescence  of  the  parties  in  interest 
if  possible  (Bibber-Wlute  Co.  r.  ^Y[ute  River 
Valley  Electric  R.  Co..  115  Fed.  786,  53 
C.  C'  A.  282  [disfinciuishhin  IMiltenbero-er  P. 
Logansport,  etc.,  R.'  Co.,  106  U.  S.  286,  1 
S.  Ct.  140,  27  L.  ed.  117.  supra,  this  note!, 
where  only  one  third  of  the  railroad  was  built 
at  the  time  of  the  appointment  of  the  re- 
ceiver and  its  value  did  not  exceed  the 
amount  of  the  liens  against  it,  and  it  was 
held  that  the  court  was  not  warranted  in 
authorizing  the  receiver  to  complete  the  road 
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are  largely  subserved;  and  the  rule  has  been  applied  in  a  number  of  cases  that 
in  administering  the  affairs  of  an  ordinary  private  business  the  receiver  has  no 
authority  and  the  court  no  power  to  direct  him  to  incur  debts  in  continuing  the 
business  and  to  make  the  same  a  paramount  lien  upon  the  corpus  of  the  property 
superior  to  that  of  prior  lien-holders  without  their  consent ;  that  in  an  appropriate 
action  and  with  the  interested  parties  present,  it  may  be  proper  to  carry  on  such 
business  temporarily  and  to  make  such  expenses  a  paramount  lien,  but  the  expenses 
must  have  been  contracted  for  and  must  relate  strictly  to  the  preservation  of  the 
status  of  the  property  at  the  time  of  the  receiver's  appointment.^^ 

e.  Proceedings  —  (i)  In  General.    It  has  been  held  that  an  order  direct- 


and  to  issue  certificates  to  be  a  first  lien 
over  the  objection  of  the  lien-holders)  ;  and 
ought  never  to  be  used  to  enable  railroad 
mortgagees  to  protect  their  securities  by  bor- 
rowing money  to  complete  unfinished  roads, 
except  under  extraordinary  circumstances 
(Shaw  V.  Little  Rock,  etc.,  R.  Co.,  100  U.  S. 
605,  25  L.  ed.  757,  where  it  is  said  to  be 
better  to  reorganize  the  enterprise  on  the 
basis  of  existing  mortgages  as  stock  or  some- 
thing which  is  equivalent,  and  by  a  new 
mortgage  with  a  lien  superior  to  the  old 
raise  the  money  which  is  required  without 
asking  the  courts  to  engage  in  the  business 
of  railroad  building). 

Useless  improvement  over  objection  of 
bondholders. —  In  Street  v.  Maryland  Cent.  R. 
Co.,  59  Fed.  25,  it  was  held  that  a  receiver 
of  a  narrow  gauge  railroad  appointed  on  the 
petition  of  a  comparatively  small  holder  of 
stock  would  not  be  authorized  to  issue  cer- 
tificates to  provide  for  new  equipment,  ad- 
ditional sidings,  and  permanent  structures, 
in  order  to  test  its  earning  capacity  if  fully 
developed,  all  others  interested  opposing  the 
issue  and  the  first  mortgage  bondholders 
pressing  for  a  foreclosure  of  their  past  due 
mortgage,  it  being  apparent  that  the  road 
could  not  cancel  the  certificates  in  any  rea- 
sonable time  and  that  the  first  measure  of 
any  new  owners  would  be  to  change  the  road 
to  the  standard  gauge  and  thus  render  the 
proposed  improvements  useless. 

Order  without  prejudice  to  parties  object- 
ing.—  Ordinarily,  in  the  case  of  a  non-going 
concern,  it  would  not  be  proper  to  issue  cer- 
tificates to  complete  the  road,  but  there  is 
no  abuse  of  discretion  in  permitting  such 
issue  on  the  request  of  a  large  percentage 
of  the  bondholders,  the  order  being  expressly 
without  prejudice  to  those  not  consenting. 
Rutherford  v.  Pennsylvania  Midland  R.  Co., 
178  Pa.  St.  38,  35  Atl.  926. 

81.  International  Trust  Co.  v.  Decker,  152 
Fed.  78,  81  C.  C.  A.  302,  11  L.  R.  A.  N.  S. 
152,  where  it  is  pointed  out  that  while  the 
supreme  court  of  the  United  States  has  not 
as  yet  expressly  said  this,  it  has  so  strongly 
observed  the  distinction  in  that  relation  be- 
tween the  two  characters  of  corporations 
that  there  is  left  but  little  room  for  con- 
jecture as  to  what  its  determination  in  a 
case  calling  for  a  decision  in  the  premises 
would  be,  as  indicated  in  Wood  v.  Guarantee 
Trust,  etc.,  Co.,  128  U.  S.  416,  9  S.  Ct.  131, 
32  L.  ed.  472.  See  also  the  cases  cited 
supra,  note  80. 
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82.  Lamar  Land,  etc.,  Co.  v.  Belknap  Sav. 
Bank,  28  Colo.  344,  64  Pac.  210;  Belknap 
Sav.  Bank  v.  Lamar  Land,  etc.,  Co.,  28  Colo. 
326,  64  Pac.  212;  Standley  v.  Hendrie,  etc., 
Mfg.  Co.,  27  Colo.  331,  61  Pac.  6€0;  Inter- 
national Trust  Co.  V.  United  Coal  Co.,  27 
Colo.  246,  60  Pac.  621,  83  Am.  St.  Rep.  59; 
Raht  V.  Attrill,  106  N.  Y.  423,  13  N.  E.  282, 
60  Am.  Rep.  456;  Wiggins  v.  Neversink 
Light,  etc.,  Co.,  47  Misc.  (N.  Y.)  315,  93 
N.  Y.  Suppl.  853;  In  re  Cord,  7  Pa.  Dist. 
536;  International  Trust  Co.  v.  Decker,  152 
Fed.  78,  81  C.  C.  A.  302,  11  L.  R.  A.  N.  S. 
152;  Baltimore  Bldg.,  etc..  Assoc.  v.  Alder- 
son,  90  Fed.  142,  32  C.  C.  A.  542;  Doe  v. 
Northwestern  Coal,  etc.,  Co.,  78  Fed.  62; 
Newton  v.  Eagle,  etc.,  Mfg.  Co.,  76  Fed.  418 
(where  it  was  determined  that  the  court 
would  not  order  receiver's  certificates  to  is- 
sue for  the  purpose  of  raising  money  to  pay 
interest  on  the  bonds  of  the  company,  and 
thus  displace  existing  liens)  ;  Hanna  v.  State 
Trust  Co.,  70  Fed.  2,  16  C.  C.  A.  586,  30 
L.  R.  A.  201  (wherein  it  was  sought  to  is- 
sue receiver's  certificates  for  the  purpose  of 
raising  funds  whereby  to  carry  out  certain 
contracts  of  sale  of  real  property  with  pur- 
chasers) ;  Fidelity  Ins.,  etc.,  Co.  v.  Roanoke 
Iron  Co.,  68  Fed.  623;  Farmers'  L.  &  T.  Co. 
V.  Grape  Creek  Coal  Co.,  50  Fed.  481,  16 
L.  R.  A.  603. 

The  duty  of  the  court  is  rather  to  preserve 
liens  than  to  displace  them  by  subsequent  en- 
cumbrances. Fidelity  Ins.,  etc.,  Co.  v. 
Roanoke  Iron  Co.,  68  Fed.  623;  Farmers* 
L.  &  T.  Co.  V.  Grape  Creek  Coal  Co.,  50  Fed. 
481,  16  L.  R.  A.  603. 

Unsecured  claims  against  corporation. — 
The  court  cannot  displace  existing  liens  in 
such  cases  by  issuing  certificates  in  payment 
of  unsecured  claims  against  the  corporation. 
Hooper  v.  Central  Trust  Co.,  81  Md.  559,  32 
Atl.  505,  29  L.  R.  A.  262;  Laughlin  v.  U.  S. 
Rolling-stock  Co.,  64  Fed.  25.  See  also  in- 
fra, V,  B,  1,  g,  (II). 

Distinction  not  observed  —  In  general. — 
The  distinction  between  railroad  and  other 
receiverships  seems  not  always  strictly  ob- 
served. See  Karn  v.  Rorer  Iron  Co.,  86  Va. 
754,  11  S.  E.  431,  where  in  a  receivership  of 
a  mineral  propertj^-  of  an  insolvent  mining 
company  the  court  applies  the  rule  in  Wal- 
lace iJ.'Loomis,  97  U.  S.  146,  24  L.  ed.  895, 
as  to  railroads,  in  permitting  the  receiver 
to  issue  certificates  and  declaring  them  to  be 
a  first  lien  on  the  company's  property,  al- 
though it  appeared  that  the  purpose  of  the 
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ing  the  issue  of  certificates  which  are  to  be  a  first  lien  on  the  property  cannot  be 
made  properly  except  upon  an  investigation  and  hearing  of.  an  apphcation 
showing  sufficient  facts  to  advise  the  court  of  the  propriety  of  such  issue. 

(ii)  Notice  or  Opportunity  to  Be  Heard.  The  general  rule  is  that  such 
certificates  cannot  be  issued  so  as  to  affect  the  rights  of  interested  parties  except 
upon  notice  to  them  or  an  opportunity  to  be  heard/^  unless  they  consent. It  is 
not  necessary,  however,  that  formal  notice  should  be  shown  if  it  appears  that 
its  equivalent  has  been  enjoyed  by  the  contesting  parties,^^  and  although  parties 


expenditure  was  to  perfect  title  to  a  rail- 
road  by  condemnation  proceedings  as  well 
as  to  repair  the  road-bed,  where  the  mineral 
property  had  no  market  value  independent 
of  the  railroad  which  was  constructed  and 
used  by  the  company  for  the  transportation 
of  its  ore.  So  in  Jerome  i\  McCarter,  94 
U.  S.  734,  24  L.  ed.  136  {distinguished  in 
Fidelity  Ins.,  etc.,  Co.  v.  Roanoke  Iron  Co., 
68  Fed.  623,  from  the  rule  in  the  text  in  that 
the  necessity  was  so  imperative  that  all  the 
lien  creditors  made  no  objection  to  the  issue 
of  the  certificates  and  that  the  question  of 
their  validity  was  raised  by  the  assignee  in 
bankruptcy  of  the  insolvent  company  who 
had  no  interest  in  the  property  other  than 
what  should  remain  after  satisfying  all  the 
lien  debts  including  the  receivers'  certificates], 
certiticates  were  issued  for  the  purpose  of 
completing  a  ship  canal,  the  period  for  finish- 
ing the  canal  being  about  to  expire,  and 
under  the  act  of  congress  the  lands  would 
have  reverted  to  the  United  States  in  the 
event  that  the  canal  should  not  be  finished 
before  the  expiration  of  such  time.  See  also 
Kent  V.  Lake  Superior  Ship  Canal,  etc.,  Co., 
144  U.  S.  75,  12  S  Ct.  650,  36  L.  ed. 
352. 

Other  public  service  corporations  have  been 
recognij^ed  to  be  within  the  rule  of  greater 
latitude  applied  to  railroad  receiverships,  as 
water  and  lighting  companies.  Ellis  v.  Ver- 
non Ice,  etc.,  Co.,  86  Tex.  109,  23  S.  W.  858. 
See  also  Belknap  Sav.  Bank  v.  Lamar  Land, 
etc.,  Co.,  28  Colo.  326,  339,  64  Pac.  212. 

83.  Ex  p.  Mitchell,  12  S.  C.  83. 

84.  Meyer  i\  Johnston,  53  Ala.  237  (where  it 
is  held  that  the  court  should  not  authorize  the 
issue  of  receivers'  certificates  of  indebted- 
ness, unless  a  detailed  statement  is  first  made 
out  specifying  the  items  of  the  sum  needed 
and  the  purposes  to  which  it  is  to  be  ap- 
plied, supported  by  clear  proof  of  the  correct- 
ness thereof  and  of  the  necessity  for  raising 
the  money)  ;  In  re  Cort,  7  Pa.  Dist.  536 
(holding  that  a  petition  showing  that  the 
proceeds  of  the  loan  were  proposed  to  be 
used  for  "  the  payment  of  watchman,  insur- 
ance, which  is  about  to  expire,  and  other 
incidental  expenses,"  did  not  sufficiently  ad- 
vise the  court  of  the  facts  to  enable  it  to 
judge  of  the  propriety  thereof;  that  the  re- 
ceiver was  but  the  hand  —  not  the  head  — 
of  the  court,  and  that  no  agent  would 
consider  that  he  had  sufficiently  advised  his 
principal  about  any  business  proposition,  if 
Itf^  had  only  attempted  to  do  so,  by  the  use 
of  the  vague  and  indefinite  terms  here  em- 
ployed) ;  Crosby  v.  Morristown,  etc..  R.  Co., 
(Tenn.  Ch.  App.  1897)  42  S.  W.  507. 


Property  improperly  purchased  returned  to 
seller. —  Where  the  proof  failed  to  show  that 
rolling  stock  and  a  lot  for  depot  grounds 
purchased  by  the  receiver  were  properly  pur- 
chased, and  that  the  certificates  to  pay  there- 
for should  have  been  issued,  such  property 
should  not  be  treated  as  assets  of  the  com- 
pany, but  the  proceeds  of  such  rolling  stock 
should  be  turned  over  to  the  parties  furnish- 
ing the  same,  and  the  proceeds  of  said  lot 
to  the  vendor,  such  property  having  been  sold 
by  order  of  the  chancellor.  Crosby  v.  Morris- 
town,  etc.,  R.  Co.,  (Tenn.  Ch.  App.  1897)  42 
S.  W.  507. 

85.  Alabama. —  Meyer  v.  Johnston,  53  Ala. 
23'7,  holding  that  the  proper  mode  of  object- 
ing to  the  order  is  by  application  to  vacate 
and  set  it  aside. 

New  Yor/^.— Raht  v.  Attrill,  106  N.  Y.  423, 
13  N.  E.  282,  60  Am.  Rep.  456. 

Pennsylvania. — In  re  Cort,  7  Pa.  Dist.  536. 

South  Carolina. —  State  v.  Port  Royal,  etc., 
R.  Co.,  45  S.  C.  464,  23  S.  E.  380. 

Virainia. —  Osborne  v.  Big  Stone  Gap  Col- 
liery ^Co.,  96  Va.  58,  30  S.  E.  446,  as  to 
parties  whose  liens  for  supplies  had  been  re- 
ported and  confirmed  and  who  also  had  a  lien 
by  virtue  of  a  deed  of  trust. 

United  States.— Bihher -White  Co.  v.  Wliite 
River  Valley  Electric  R.  Co.,  115  Fed.  786, 
53  C.  C.  a!^  282. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  209. 

Jurisdiction  does  not  depend  upon  notice 
to  general  creditors,  so  that  the  validity  of 
certificates  for  loans  issued  by  a  receiver 
pursuant  to  the  order  of  the  court  cannot  be 
afi'ected  by  the  fact  that  the  general  creditors 
were  not  notified  of  the  application  for  the 
issue,  or  that  the  court  was  erroneously  led 
to  suppose  that  they  acquiesced  therein.'  Na- 
tional Banking  Assoc.  v.  American  Ship  Bldg. 
Co.,  3  Pa.  Co.  Ct.  133,  19  mi  v.  Notes  Cas. 
471  [affirmed  in  9  Pa.  Cas.  284,  12  Atl.  271, 
where  the  precise  question  appears  not  to 
have  been  raised  or  determined].  Compare 
Laughlin  v.  U.  S.  Rolling-Stock  Co.,  64  Fed. 
25,  infra.  IV,  G,  4,  note  14. 

Objection  by  parties  having  notice  upon 
the  ground  that  mortgagees  were  not  parties 
cannot  be  made  for  the  first  time  on  appeal. 
State  r.  Port  Royal,  etc.,  R.  Co.,  45  S.  C.  413. 
23  S.  E.  363. 

86.  Wallace  v.  Loomis,  97  U.  S.  146,  24 
L.  ed.  895.    See  also  infra.  TV,  G,  3,  g. 

87.  Crosby  r.  "NTnrristown,  etc..  R.  Co.. 
(Tenn.  App.  1897)  42  S.  W.  507  (hold- 
ing that  a  recital  in  tbe  order  that  the  par- 
ties consented  to  a  hearing  by  a  SjX'cial  judge 
was  sullicient  to  show  notice,  as  was  aUo  th« 
testimony  of  the  attorney  for  the  parties 
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in  interest  not  before  the  court  cannot  be  concluded  by  the  order,  if  they  are 
subsequently  brought  in  or  have  an  opportunity  to  be  heard,  they  become 
entitled  to  contest  the  necessity,  vahdity,  effect,  and  amount  of  the  certificates 
as  if  the  questions  were  then  for  the  first  time  presented,  and  the  court  will  then 
enforce  the  priority  of  the  certificates  or  protect  the  prior  hens  according  as  the 
original  order  appears  to  be  proper  or  otherwise.^^ 

3.  Issue,  Disposition,  and  Validity  —  a.  Authority  of  Seeeiver  to  Issue. 
Without  an  order  of  the  court  authorizing  it,  a  receiver  cannot  issue  certificates 
which  will  be  binding  upon  the  trust  estate. 

b.  Negotiability  In  General.  Receivers'  certificates  are  not  commercial 
paper,  good  in  the  hands  of  hona  fide  holders  irrespective  of  what  vice  or  infirmity 
might  attend  their  original  issue.  They  are  good  for  the  amount  of  money  act- 
ually paid  for  or  loaned  on  them  to  the  receivers,  in  accordance  with  the  terms 
of  the  order  of  the  court,  but  they  have  not  the  quality  of  negotiable  instruments 
by  the  law  merchant,  and  are  subject  to  the  same  defenses  in  the  hands  of  the 
holder,  notwithstanding  he  may  have  in  good  faith  paid  full  value  therefor,  as 
could  be  made  against  the  original  payee, although  the  parties  may  become  bound 


that  he  had  actual  knowledge  of  the  entry  of 
the  order)  ;  Union  Trust  Go.  i",  Illinois  Mid- 
land R.  Co.,  117  U.  S.  434,  6  S.  Ct.  809,  29 
L.  ed.  015.:). 

88.  Snow  V.  Winslow,  54  Iowa  200,  6  N.  W. 
191  (mechanic's  lienor  not  a  party  when 
order  made  authorizing  certificates  for  ex- 
tending a  railroad)  ;  Metropolitan  Trust  Co. 
\i.  Lake  Cities  Electric  R.  Co.,  100  Fed. 
897. 

Fraudulent  suit  set  aside. —  Where  proceed- 
ings by  some  of  the  bondholders  of  a  rail- 
road were  finnulled  and  set  aside  at  the  suit 
of  other  bondholders  who  were  not  parties  to 
the  lii'st  proceedings,  upon  the  ground  that 
such  proceedings  were  fraudulent,  it  was  held 
that  the  claims  of  the  bondholders  alone  who 
were  not  parties  to  the  first  proceeding  took 
priority  over  certificates  issued  in  such  pro- 
ceedings and  it  was  ordered  that  the  net 
amount-  realized  to  the  bondholders  from  the 
sale  of  the  property  should  be  paid  to  them, 
except  that  the  part  coming  to  the  bond- 
holders in  the  fraudulent  proceedings  should 
be  first  applied  to  the  certificates  issued 
therein.  Stevens  v.  Boston  Cent.  Nat.  Bank, 
144  N.  Y.  50,  39  N.  E.  68. 

Another  court  may  determine  priorities. — 
In  Metropolitan  Trust  Co.  v.  Lake  Cities 
Electric  R.  Co.,  100  Fed.  897.  it  is  held  that 
where  a  court  which  has  appointed  a  receiver 
for  a  corporation,  and  authorized  him  to  is- 
sue certificates  of  indebtedness,  attempts  to 
make  such  certificates  liens  upon  the  prop- 
erty of  the  corporation  superior  to  the  liens 
of  other  creditors  who  are  not  parties  to  the 
suit,  such  court  has  not  exclusive  jurisdiction 
to  determine  the  question  of  such  priorities, 
but  that  another  court,  in  a  suit  by  other 
creditors  of  the  corporation,  to  which  holders 
of  such  certificates  are  made  parties,  may 
determine  the  priority  of  lien  as  between  the 
parties  before  it. 

89.  Belknap  Sav.  Bank  i\  Lamar  Land, 
etc.,  Co.,  28  Colo.  326,  64  Pac.  212;  Interna- 
tional, etc.,  R.  Co.  V,  Coolidge,  26  Tex.  Civ. 
App.  595,  62  S.  W.  1097 ;  Union  Trust  Co.  v. 
Illinois  Midland  R.  Co.,  117  U.  S.  437,  6 

[IV,  G,  2,  e,  (II)] 


S.  Ct.  809,  29  L.  ed.  963;  Royal  Trust  Co. 
V.  Washburn,  etc.,  R.  Co.,  120  Fed.  11,  57 
C.  C.  A.  31;  Farmers'  L.  &  T.  Co.  v.  Cen- 
tralia,  etc.,  R.  Co.,  96  Fed.  636,  37  C.  C.  A. 
528.  See  also  Meyer  vi.  Johnston,  53  Ala. 
237. 

Presumption  that  the  necessary  parties 
were  present  will  be  indulged  when  the  rec- 
ord is  attacked  collaterally.  Illinois  Trust, 
etc..  Bank  v.  Pacific  R.  Co.,  115  Cal.  285,  47 
Pac.  60. 

90.  Newbold  v.  Peoria,  etc.,  R.  Co.,  5  111. 
App.  367;  Wesson  v.  Chapman,  77  Hun 
(N.  Y.)  144,  28  N.  Y.  Suppl.  431;  Union 
Trust  Co.  -y.  Chicago,  etc.,  R.  Co.,  7  Fed.  513, 
general  authority  as  receiver  not  authority  to 
issue  certificates. 

Where  the  appointment  of  the  receiver  was 
annulled  and  set  aside  and  no  order  author- 
izing the  issue  of  certificates  by  him  was 
shown,  it  was  held  that  an  insolvent  estate 
was  not  liable  for  money  loaned  on  receiver's 
certificates  to  one  acting  as  its  receiver. 
Ludington  v.  Thom.pson,  4  N.  Y.  App.  Div. 
117,  38  N.  Y.  Suppl.  768  [aifirmed  in  153 
N.  Y.  499,  47  N.  E.  903]. 

Execution  of  notes  see  Peoria  Steam  Mar- 
ble Works  V.  Hickey,  110  Iowa  276,  81  N.  W. 
473,  80  Am.  St.  Rep.  296,  supra,  IV,  F,  6,  e, 
(m),  (c),  note.  23. 

91.  Illinois. —  Turner  v.  Peoria,  etc.,  R. 
Co.,  95  111.  134,  35  Am.  Rep.  144  (holding 
that  such  certificates  bind  no  one  personally, 
nor  can  any  action  be  maintained  on  them 
against  any  one;  only  the  fund  or  property 
under  the  control  of  the  court  is  bound  and 
that  only  when  it  is  equitable  to  charge  such 
fund  with  the  payment  of  the  money  evi- 
denced) ;  Newbold  v.  Peoria,  etc.,  R.  Co.,  5 
111.  App.  367. 

Indiana. —  McCurdy  v.  Bowes,  88  Ind.  583, 
holding  further  that  the  assignor  of  such 
certificate,  in  form  a  mere  evidence  of  in- 
debtedness to  be  paid  out  of  a  particular 
fund,  is  not  liable  as  assignor  of  a  non-nego- 
tiable promissory  note,  both  because  the  in- 
strument is  payable  out  of  a  specific  fund 
and  does  not  do  more  than  evidence  a  elain* 
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to  innocent  holders  of  negotiable  obligations  issued  by  the  receiver  with  their 
acquiescence  and  consent. 

e.  Purchasers  Charged  With  Notice.  The  purchaser  or  holder  of  a  receiver's 
certificate  is  put  upon  notice  of  the  authority  of  the  receiver  to  issue  it  and  that 
by  final  action  of  the  court  the  validity  or  security  of  the  certificate  maybe  prej- 
udicially affected.®^  He  is  also  charged  with  notice  of  the  rank  of  the  certificate 
as  a  preferred  claim,  according  to  the  terms  of  the  order  authorizing  the  issue. ^* 
He  takes  the  risk  of  the  final  action  of  the  court  in  regard  to  the  loans  where  the 
order  is  made  without  notice  and  an  opportunity  to  interested  persons  to  be  heard; 
but  if  the  objection  is  not  jurisdictional  it  is  held  that  the  purchaser  need  not 
look  beyond  the  order  authorizing  the  issue, and  in  such  case  it  has  been  said 
that  when  the  court  impresses  upon  the  certificate  a  preferential  lien  good  faith 
requires  that  its  promise  should  be  redeemed,  unless  perhaps  the  issue  was  actually 
fraudulent. 

d.  Duty  to  See  to  Application  of  Proceeds.  It  is  not  incumbent  upon  the 
holders  of  receivers'  certificates  issued  in  pursuance  of  the  order  of  the  court  to 
show  that  the  proceeds  of  the  sale  have  been  properly  applied  by  the  receiver. 

e.  Consideration  and  Purpose.  In  order  to  hold  the  body  of  the  trust  fiable 
for  receiver's  certificates,  the  proceeds  must  have  come  into  the  hands,  custody, 
or  control  of  the  receiver,  otherwise  the  certificates  are  invalid  and  unenforce- 
able.®^   And  so  a  receiver  cannot  issue  valid  certificates  except  in  the  manner 


thereon,  and  because  there  is  no  promise  of 
the  assignor  to  pay;  and  that  such  assignor 
is  not  bound  as  guarantor,  for  the  law  an- 
nexes no  such  incident  to  the  assignment. 

7o;t:a. —  Montreal  Bank  v,  Chicago,  etc.,  R. 
Co.,  48  Iowa  518. 

Tennessee. —  Crosby  v.  Morrison,  etc.,  R. 
Co.,  (Ch.  App.  1897)  42  S.  W.  507. 

United  States. —  Union  Trust  Co.  v.  Illi- 
nois Midland  R.  Co.,  117  U.  S.  434,  6  S.  Ct. 
809,  29  L.  ed.  963;  Stanton  v.  Alabama,  etc., 
R.  Co.,  31  Fed.  585;  Boston  Cent.  Nat.  Bank 
V.  Hazard,  30  Fed.  484;  Union  Trust  Co.  v. 
Chicago,  etc.,  R.  Co.,  7  Fed.  513. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  215. 

92.  Langdon  v.  Vermont,  etc.,  R.  Co.,  53 
Vt.  228,  infra,  note  12. 

93.  Turner  v.  Peoria,  etc.,  R.  Co.,  95  111. 
134,  35  Am,  Rep.  144  (holders  charged  with 
notice  of  the  authority  under  which  the  cer- 
tificates were  issued  and  for  what  purpose, 
a.nd  the  printed  order  on  the  back  is  notice 
that  the  certificate  was  made  payable  to 
bearer  contrary  to  the  order )  ;  Montreal  Bank 
V.  Chicago,  etc.,  R.  Co.,  48  Iowa  518  (certifi- 
cates reciting  upon  their  face  that  they  are 
issued  under  an  order  of  court)  ;  Mercantile 
Trust  Co.  V.  Kanawha,  etc.,  R.  Co.,  58  Fed. 
6,  7  C.  C.  A.  3  (where  it  is  held  that  the 
holder  of  a  receiver's  certificates  is  put  upon 
inquiry  as  to  all  that  has  been  done  in  the 
litigation  in  which  the  certificates  were  au- 
thorized, and  is  charged  with  notice  of  all 
subsequent  proceedings  therein). 

94.  Lewis  v.  Linden  Steel  Co.,  183  Pa.  St. 
248,  38  Atl.  606  [affirming  27  Pittsb.  Leg.  J. 
N.  S.  395]. 

95.  Raht  V.  Attrill,  106  N.  Y.  423,  13  N.  E. 
282,  CO  Am.  Rep.  456;  Crosby  r.  Morrison, 
etc.,  R.  Co.,  (Tenn.  Ch.  App.  1807)  42  S.  W. 
507;  Union  Trust  Co.  v.  Illinois  Midland  R. 
Co.,  117  U.  S.  434,  6  S.  Ct.  809,  29  L.  ed. 
963,  which  cases  refer  to  the  rule  as  to  per- 


sons not  before  the  court  when  the  order  is 
entered.  See  also  Central  Trust  Co.  v.  Shef- 
field, etc.,  Coal,  etc.,  Co.,  44  Fed.  526,  infra, 
note  99. 

96.  National  Banking  Assoc.  v.  American 
Ship  Bldg.  Co.,  3  Pa.  Co.  Ct.  133,  19  Wkly. 
Notes  Cas.  471  [affirmed  in  9  Pa.  Cas.  284,  12 
Atl.  271]. 

97.  Kneeland  v.  Luce,  141  U.  S.  491,  12 

S.  Ct.  32,  35  L.  ed,  83. 

98.  Rochester  Trust,  etc.,  Co.  v.  Oneonta, 
etc.,  R.  Co.,  122  N.  Y.  App.  Div.  193,  107 
N.  Y.  Suppl.  237;  Wesson  v.  Chapman,  77 
Hun  (N.  Y.)  144,  28  N.  Y.  Suppl.  431;  Na- 
tional Banking  Assoc.  v.  American  Ship  Bldg. 
Co.,  3  Pa.  Co.  Ct.  133,  19  Wklv.  Notes  Cas. 
471;  Union  Trust  Co.  v.  Illinois  Midland  R. 
Co.,  117  U.  S.  434,  6  S.  Ct.  809.  29  L.  ed. 
963;  Stanton  v.  Alabama,  etc.,  R.  Co.,  22 
Fed.  Cas.  No.  13,296,  2  Woods  506. 

But  where  the  certificates  are  unauthorized, 
it  must  be  shown  that  the  proceeds  were  ap- 
plied for  the  benefit  of  the  trust  where  the 
holder  comes  in  to  claim  equitable  relief. 
Wesson  v.  Chapman,  77  Hun  (N.  Y.)  144. 
28  N.  Y.  Suppl.  431. 

99.  Turner  v.  Peoria,  etc.,  R.  Co.,  95  111. 
134,  35  Am.  Rep.  144  (where  certificates 
were  issued  to  one  to  whom  the  trust  prop- 
erty equitably  owed  nothing  and  the  rule 
was  enforced  even  against  an  innocent 
holder)  ;  Montreal  Bank  v.  Chicago,  etc..  R. 
Co.,  48  Iowa  518  (holding  that  under  an 
order  authorizing  certificates  for  money  bor- 
rowed for  materials  furnished,  hibor  per- 
formed, or  on  account  of  contracts  made  by 
the  receiver  in  the  construction  of  the  road, 
the  receiver  had  no  authority  to  issue  certifi- 
cates for  pa;\anent  of  material  until  it  had 
been  furnished  and  that  certificates  for  ma- 
terial contracted  for  but  never  delivered  are 
void)  ;  Alabama  Iron,  etc.,  Co.  r.  Anniston 
L.  &  T.  Co.,  57  Fed.  25,  6  C.  C.  A.  242. 
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and  for  the  very  purposes  for  which  the  court  has  sanctioned  the  issue/  The 
court  may,  however,  authorize  a  lump  sum  to  be  expended  without  designating 
particular  amounts  for  the  particular  purposes  for  which  the  expenditure  is  per- 
mitted.^ Certificates  issued  in  excess  of  the  amount  authorized  by  the  court 
are  invalid  and  unenforceable,^  although  if  the  proceeds  of  such  certificates 
actually  go  into  the  hands  of  the  receiver  and  are  apphed  by  him  for  the 
benefit  of  the  estate,  equity  requires  that  the  payment  of  such  amounts  should  be 
allowed.* 

f.  Value  or  Price.  Under  an  authority  to  issue  certificates  bearing  a  fixed 
rate  of  interest,  the  receiver  cannot  sell  them  at  less  than  par.^  And  if  he  nego- 
tiates them  at  a  discount  which  has  not  been  authorized  by  the  court,  the  holder, 
although  he  be  a  purchaser  for  value  without  notice,  will  be  protected  only  to 


Negotiation  by  agent. —  Where  a  certifi- 
cate was  made  payable  to  the  person,  or  his 
order,  to  whom  the  receiver  delivered  it  for 
sale  and  negotiation,  but  such  person  never 
accounted  for  the  certificate  or  its  proceeds, 
it  was  held  that  the  receiver  could  not  dele- 
gate his  authority  to  an  agent  to  negotiate 
the  certificate;  that  the  person  to  whom  it 
was  so  delivered  must  be  regarded  therefore 
as  the  payee;  that  the  rule  stated  in  the 
text  was  violated;  that  another  person  buy- 
ing the  certificate  dealt  with  such  payee  as 
owner,  and  that  the  defense  as  against  such 
payee  was  available  against  the  subsequent 
purchaser  and  indorsee.  Union  Trust  Co.  v. 
Chicago,  etc.,  R.  Co.,  7  Fed.  513.  But  where 
after  an  order,  entered  with  the  consent  of 
all  the  parties  interested,  authorizing  the 
issue  of  certificates  to  be  a  first  lien  on  the 
property,  a  decree  ordering  a  sale  of  the 
property  subject  to  such  prior  lien  was  modi- 
fied on  the  ex  'parte  application  of  the  re- 
ceiver in  Avhich  he  set  up  that  certain  of 
the  certificates  were  negotiated  without  his 
authority  and  the  proceeds  never  came  to  his 
hands,  the  modifying  decree  excluding  such 
certificates  from  the  operation  of  the  lien 
but  giving  the  holders  leave  to  intervene  and 
present  the  question  of  their  validity,  it  was 
held  that  by  reciting  the  entry  of  the  modi- 
fied order  in  the  petition  of  intervention  the 
holders  of  the  certificates  did  not  admit  the 
statements  in  the  receiver's  ex  parte  appli- 
cation as  to  their  invalidity.  Central  Trust 
Co.  V.  Sheffield,  etc.,  Coal,  etc.,  Co.,  44  Fed. 
526.  And  later,  on  the  merits  of  the  peti- 
tion in  the  last  case,  it  was  held  that  where 
such  sale  was  made  by  the  president  of  the 
bank  in  which  the  receiver  kept  his  accounts, 
after  authority  to  the  president  to  make  the 
sale  had  been  revoked  by  the  receiver,  and 
the  amount  was  credited  to  the  receiver  on 
the  books  of  the  bank  and  on  the  receiver's 
pass-book,  and  after  learning  of  the  facts  he 
did  not  repudiate  the  same  but  drew  checks 
against  his  deposits  and  reported  the  trans- 
actions to  the  court  which  in  the  foreclosure 
decree  recognized  the  validity  of  the  certifi- 
cates, the  proceeds  came  to  the  hands  of  the 
receiver  and  the  court  would  recognize  the 
estoppel  of  its  agent  in  favor  of  the  inno- 
cent purchasers  of  the  certificates  and  as 
against  the  purchaser  at  the  foreclosure  sale. 
Alabama  Iron,  etc.,  Co.  v.  Anniston  L.  &  T. 
Co.,  57  Fed.  25,  6  C.  C.  A.  242. 

[IV,  G,  S,  e] 


Issuance  after  judgment  against  accepter 
of  draft. —  In  Hilton  Bridge  Constr.  Co.  v. 
Foster,  26  Misc.  (N.  Y.)  338,  57  N.  Y.  Suppl. 
140,  the  receiver  drew  a  draft  for  the  first 
payment  for  building  a  bridge,  payable  to  the 
contractor,  which  was  accepted,  and  the  con- 
tractor having  indorsed  the  draft,  and  a- bank 
having  discounted  it  and  afterward  recov- 
ered judgment  thereon  against  the  accepter, 
it  was  held  that  a  subsequent  order  author- 
izing the  issue  of  certificates  to  pay  the 
draft  was  not  void  on  the  ground  that  the 
draft  had  become  merged  in  the  judgment, 
the  judgment  not  having  been  paid. 

1.  Turner  v.  Peoria,  etc.,  R.  Co.,  95  111. 
134,  35  Am.  Rep.  144;  Newbold  v.  Peoria, 
etc.,  R.  Co.,  5  111.  App.  367;  Montreal  Bank 
V.  Chicago,  etc.,  R.  Co.,  48  Iowa  518;  Fidelity 
Ins.,  etc.,  Co.  v.  Shenandoah  Iron  Co.,  42  Fed. 
372;  Stanton  Xi.  Alabama,  etc.,  R.  Co.,  31 
Fed.  585. 

Bonds  or  other  negotiable  instruments  can- 
not be  issued  under  a  mere  authority  to  the 
receiver  to  issue  certificates,  so  as  to  make 
such  bonds  or  other  instruments  good  in 
the  hands  of  \)ona  fide  holders  irrespective  of 
any  infirmity  attending  their  original  crea- 
tion. The  paper  issued  must  be  governed  by 
the  authority  under  which  it  is  issued  and 
not  by  the  form  the  receivers  may  choose  to 
give  it.  Union  Trust  Co.  v.  Chicago,  etc.,  R. 
Co.,  7  Fed.  513;  Stanton  v.  Alabama,  etc.,  R. 
Co.,  22  Fed.  Cas.  No.  13,296,  2  Woods  506. 

2.  Bucks  County  R.  Co.'s  Case,  22  Pa.  Co. 
Ct.  357,  holding  that  estimates  presented  in 
the  receiver's  petition  and  in  the  court's  or- 
der were  referred  to  only  for  the  purpose 
of  approximating  the  total  amount.  ■  See  also 
Coe  V.  New  Jersey  Midland  R.  Co.,  27  N.  J. 
Eq.  37,  holding  that  an  application  by  re- 
ceivers for  authority  to  issue  certificates  of 
indebtedness  covering  certain  expenses  and 
an  order  of  the  court  thereon  accordingly 
do  not  bind  the  receiver  or  the  trust  fund 
to  pay  any  particular  items  of  such  expenses, 
the  propriety  of  whose  payment  was  not  be- 
fore the  court. 

3.  Newbold  v.  Peoria,  etc.,  R.  Co.,  5  111. 
App.  367. 

4.  Newbold  v.  Peoria,  etc.,  R.  Co.,  5  111. 
App.  367;  Wesson  v.  Chapman,  77  Hun 
(N.  Y.)  144,  28  N.  Y.  Suppl.  431;  Bucks 
County  R.  Co.'s  Case,  22  Pa.  Co.  Ct.  357. 

5.  Union  Trust  Co.  v.  Chicago,  etc.,  R.  Co., 
7  Fed.  513. 
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the  amount  actually  advanced  to  the  receiver.^  But  if  certificates  are  sold  within 
the  limit  of  discount  fixed  by  the  order  of  the  court,  they  should  be  paid  accord- 
ing to  their  tenor.' 

g.  Objection  and  Estoppel  to  Object.  If  one  who  is  before  the  court  is  dis= 
satisfied  with  the  classification,  rank,  and  priority  of  receiver's  certificates  as 
fixed  by  the  decree  authorizing  their  issue  remains  passive  and  fails  to  contest 
their  vahdity  until  the  final  decree  of  distribution,  he  will  not  be  heard  then  to 
raise  such  objections.^  If  one  is  not  a  party  at  the  time  the  order  is  made,  but 
becomes  a  party  subsequently,  he  should  not  then  assume  a  position  inconsistent 
with  his  acquiescence  in  the  order  authorizing  the  issue  of  the  certificates.^  So 
it  has  been  held  that  if  one  who  is  interested,  although  he  is  not  a  party,  has  actual 
knowledge  of  the  order,  he  ought  to  intervene  before  the  certificates  are  issued, 
if  he  would  object  to  its  propriety  as  against  innocent  third  persons. One  who 
consents  to  the  issue  of  receiver's  certificates  may  thereby  subordinate  his  hen 
to  the  payment  of  the  certificates,^^  and  where  the  order  is  entered  by  agreement, 
making  the  receiver's  certificates  a  preferred  claim,  and  one  relying  upon  such 
order  and  agreement  surrenders  valuable  rights  to  which  he  cannot  be  restored. 


6.  Swann  v.  Clark,  110  U.  S.  602,  4  S.  Ct. 
241,  28  L.  ed.  256  (under  an  order  providing 
that  the  certificates  should  not  be  disposed 
of  at  less  than  a  fixed  per  cent  of  their  face 
value)  ;  Boston  Cent.  Bank  v.  Hazard,  30 
Fed.  484. 

7.  Union  Trust  Co.  v.  Illinois  Midland  R, 
Co.,  117  U.  S.  434,  6  S.  Ct.  809,  29  L.  ed. 
963. 

Usury. — And  it  has  been  held  that  the 
chancellor  has  no  power  to  disregard  the 
laws  against  usury  by  authorizing  a  receiver 
to  borrow  money  by  selling  interest-bearing 
certificates  of  indebtedness  at  less  than  their 
face  value.  Meyer  y.  Johnston,  53  Ala. 
237. 

8.  Houston  First  Nat.  Bank  v.  Ewing,  103 
Fed.  168,  43  C.  C.  A.  150.  See  also  Postal 
Tel.  Cable  Co.  v.  Vane,  80  Fed.  961,  26 
C.  C.  A.  342,  requiring  objection  at  time  the 
order  is  entered.  So  where  in  a  suit  by  a 
second  mortgagee  to  foreclose  a  railroad  mort- 
gage, to  which  the  first  mortgagee  is  made 
a  party,  a  receiver  is  authorized  from  time 
to  time  to  borrow  money  on  certificates  for 
the  purchase  of  rolling  stock  and  for  the 
making  of  repairs,  etc.,  and  the  first  mort- 
gage bondholders,  more  than  a  year  after 
the  appointment  of  the  receiver,  filed  a  cross 
bill  claiming  that  the  rolling  stock  so  pur- 
chased, etc.,  shall  be  subject  to  the  lien  of 
the  first  mortgage  under  a  provision  thereof 
covering  after-acquired  property,  but  pend- 
ing the  proceedings  made  no  specific  objec- 
tions to  repeated  expenses  and  obligations 
incurred  by  the  receiver  as  above  mentioned, 
they  will  not  be  heard  upon  final  decree  to 
insist  that  the  receiver's  certificates  shall  be 
subordinate  to  the  first  mortgage.  Milten- 
berger  v.  Logansport,  etc,  R.  Co.,  106  U.  S. 
286,  1  S.  Ct.  140,  27  L.  ed.  117. 

9.  Wallace  v.  Loomis,  97  U.  S.  146,  24 
L.  ed.  895,  where  the  appellant  did  not  seek 
to  be  made  a  party  to  the  suit  until  several 
months  after  the  order  was  made  and  when 
he  became  a  party  and  filed  his  cross  bill  and 
answer,  he  prayed  that  the  court  would  con- 
tinue to  hold  the  property  by  its  receivers 
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and  would  continue  to  direct  and  control 
them  in  the  administration  thereof  without 
suggesting  any  objection  to  the  terms  of  the 
order,  etc. 

Failure  to  object  to  a  later  issue  of  cer- 
tificates when  the  bondholders  are  before 
the  court  does  not  estop  them  to  object  to  a 
prior  issue  before  they  were  in  court.  Bel- 
knap Sav.  Bank  v.  Lamar  Land,  etc.,  Co.,  28 
Colo.  326,  64  Pac.  212. 

10.  Humphreys  v.  Allen,  101  111.  490, 
where  a  stock-holder  and  director,  being  a 
bondholder,  knew  as  director  of  the  company 
that  the  property  of  the  company  had  been 
placed  in  the  hands  of  a  receiver;  that  the 
order  for  the  issue  of  certificates,  made  a 
first  lien  upon  the  property,  had  been  entered 
of  record;  that  the  proceeds  of  a  part  of  the 
certificates  were  to  be  applied  in  releasing 
from  a  chattel  mortgage  property  upon  which 
the  bondholders  claimed  to  have  a  lien  and  in 
which  he  had  an  interest  as  a  stock-holder, 
and  it  was  held  that  he  could  not  lie  by  and 
permit  others  in  good  faith  to  invest  their 
money  in  the  certificates,  the  proceeds  to  be 
applied  for  his  benefit  in  discharging  the 
liabilities  of  the  company  for  services  and 
supplies  and  for  a  debt  for  which  the  rolling 
stock  of  the  company  was  tied  up;  that  pur- 
chasers of  the  bonds  from  him  Avith  knowledge 
that  they  had  become  overdue  and  under  cir- 
cumstances showing  that  they  were  advised  of 
the  condition  of  the  litigation,  occupy  no  bet- 
ter position.  It  would  appear  also  that  the 
trustees  in  the  mortgages  were  parties  to  the 
proceeding  and  consented  to  the  order. 

But  the  fact  that  trustees  in  a  mortgage 
knew  that  the  receiver  had  been  appointed 
and  did  not  intervene  to  prevent  the  issue 
of  certificates,  the  trustees  not  being  parties 
to  the  action  and  having  no  notice  of  the 
application  for  the  order  or  of  the  issuing  of 
the  certificates  until  the  advances  were  made, 
is  not  ground  for  alleging  an  estop]iel  against 
the  bondholders.  Raht  v.  Attrill.  106  N.  Y. 
423,  13  K  E.  282,  60  Am.  Rep.  456. 

11.  Doe  y.  Northwestern  Coal,  etc.,  Co., 
78  Fed.  62. 
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the  parties  represented  on  the  entry  of  the  order  are  concluded  upon  the  ques- 
tion of  the  propriety  of  the  issue  for  the  particular  claim.^^ 

4.  Standing  as  to  Other  Debts  or  Certificates.^^  Receivers'  certificates, 
being  merely  evidences  of  indebtedness,  can  have  no  higher  character  than  the 
debts  of  which  they  are  the  representatives/*  Therefore  if  two  sets  of  certificates 
are  made  liens  prior  to  a  mortgage  it  is  held  that  the  set  which  represents  debts 
incurred  by  the  receiver  in  his  administration  should  be  paid  before  those  repre- 


12.  Central  Trust  Co.  i:.  Seasongood,  130 
U.  S.  482,  9  S.  Ct.  575,  32  L.  ed.  985.  . 

The  trustee  of  bondholders  sufficiently  rep- 
resents the  bondholders,  and  if  such  trustee 
has  notice  or  consents  it  is  equivalent  to 
notice  to  the  bondholders,  and  the  propriety 
of  the  particular  issue  will  not  thereafter  be 
questioned  at  the  instance  of  parties  so  repre- 
sented (Rochester  Trust,  etc.,  Co.  v.  Oneonta, 
etc.,  R.  Co.,  122  N.  Y.  App.  Div.  193,  107 
N.  Y.  Suppl.  237;  Hilton  Bridge  Constr.  Co. 
V.  Foster,  26  Misc.  (K  Y.)  338,  57  N.  Y. 
Suppl.  140  {a-ffirmed  in  42  N.  Y.  App,  Div. 
630,  59  N.  Y.  Suppl.  1106];  Wallace  v. 
Loomis,  97  U.  S.  146,  24  L.  ed.  895),  at  least 
so  far  as  concerns  the  power  of  the  court  to 
act  in  making  the  order,  and  so  far  as  the  in- 
terests of  third  personSj  acting  upon  the  faith 
of  it,  might  be  affected  (Humphreys  t?.  Allen, 
101  HI.  490;  Kneeland  v.  Luce,  141  U.  S.  491, 
12  S.  Ct.  32,  35  L.  ed.  830;  Wallace  v.  Loomis, 
97  U.  S.  146,  24  L.  ed.  895).  See  also  Kent 
V.  Lake  Superior  Ship  Canal,  etc.,  Co.,  144 
U,  S.  75,  12  S.  Ct.  650,  36  L.  ed.  352;  Central 
Trust  Co.  V.  Seasongood,  130  U.  S.  482,  9  S. 
Ct.  575,  32  L.  ed.  985.  But  conceding  with- 
out deciding  the  correctness  of  this  rule,  its 
application  has  been  confined  to  a  suit 
brought  by  the  trustee  to  foreclose  the  mort- 
gage, or  to  a  case  in  which  he  is  brought  in 
as  a  party  defending  the  validity  of  bonds  or 
protecting  the  interests  of  his  beneficiaries,  or 
when  his  action  is  within  the  scope  of  the 
power  as  defined  by  the  instrument  creating 
the  trust  relation;  and  has  been  denied  where 
the  action  is  not  for  the  purpose  of  foreclos- 
ing the  mortgage  or  protecting  the  interests 
of  the  bondholders,  but  is  merely  for  the  pur- 
pose of  conserving  the  property  so  that  a 
simple  contract  creditor  may  finally  obtain 
satisfaction  out  of  a  surplus.  International 
Trust  Co.  V.  United  Coal  Co.,  27  Colo.  246, 
60  Pac.  621,  83  Am.  St.  Rep.  59.  And  no 
estoppel  can  arise  where  the  trustee  and  bond- 
holders, on  every  occasion  when  they  were 
called  upon  to  act,  protested  against  any- 
thing that  would  give  preference  over  them 
to  persons  dealing  with  the  receiver.  Inter- 
national Trust  Co.  V.  United  Coal  Co.,  27 
Colo.  246,  60  Pac.  621,  83  Am.  St.  Rep.  59. 

Assent  to  issue  of  negotiable  obligations.— 
Where  receivers  issue  negotiable  obligations 
with  the  knowledge  and  consent  of  all  the 
parties  interested,  such  parties  are  estopped 
to  deny  that  they  are  the  obligations  of  the 
receivers,  and  as  such  entitled  to  priority  of 
payment,  p.s  against  lona  -fide  holders,  "and 
even  if  the  necessity  for  the  receivers  is  termi- 
nated and  those  acting  as  such  are  not  strict 
receivers,  it  is  immaterial,  upon  the  principle 
that  as  between  two  innocent  parties  he  whose 
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acts  have  occasioned  the  confidence  and  loss 
must  suffer  the  loss;  and  a  committee  elected 
by  mortgage  bondholders  to  represent  them 
in  the  management  and  operation  of  the  prop- 
erty with  the  receivers  may  bind  their  prin- 
cipals in  this  resnect.  Langdon  v.  Vermont, 
etc.,  R.  Co.,  53  Vt.  228. 

Committee  appointed  to  protect  legal 
rights.— But  a  committee  appointed  by  the 
bondholders  of  a  railroad  company,  with 
power  to  act  for  them  and  in  their  stead  in 
matters  essential  to  the  enforcement  and 
protection  of  their  legal  rights  in  the  prem- 
ises, is  held  to  have  no  authority  to 
consent  in  their  behalf  to  the  issuance  of  re- 
ceiver's certificates,  to  constitute  a  lien  prior 
to  the  mortgage  on  the  property  of  the  com- 
pany, and  the  proceeds  of  which  are  to  be 
used  in  the  payment  of  claims  which  are  not 
entitled  to  preference  over  the  bonds,  the 
bondholders  not  being  represented  before  the 
court  at  the  time.  Farmers'  L.  &  T.  Co.  v. 
Centralia,  etc.,  R.  Co.,  96  Fed.  636,  37  C.  C.  A. 
528,  100  Fed.  11,  40  C.  C.  A.  248. 

13.  Priorities  generally  see  infra,  V,  B. 

14.  Fidelity  Ins.,  etc.,  Co.  V.  Shenandoah 
Iron  Co.,  42  Fed.  372. 

Prior  debts. —  Thus  receiver's  certificates, 
authorized  by  an  order  made  without  notice 
to  creditors,  and  issued  to  creditors  of  the 
corporation  for  debts  arising  prior  to  the  re- 
ceivership, give  their  holders  no  preference 
over  other  creditors.  Laughlin  v.  U.  S. 
Rolling-stock  Co.,  64  Fed,  25.  So  certificates 
issued  to  pay  pay-roll  indebtedness  for  serv- 
ices rendered  prior  to  the  appointment  of 
the  receiver,  in  the  absence  of  a  showing  that 
the  payment  of  such  antecedent  indebtedness 
was  necessary  for  the  preservation  of  the 
property  by  the  receiver  and  the  operation  of 
the  road,  are  subordinate  to  a  trafiic  lien  of  a 
connecting  road  which  is  expressly  given  by 
statute.  International,  etc.,  R.  Co.  v.  Cooi- 
idge,  26  Tex.  Civ.  App.  595,  62  S.  W.  1097. 

Statutory  lien  of  laborers. —  In  Nisbet  v. 
Great  Northern  Clay  Co.,  41  Wash.  107,  83 
Pac.  15;,  it  was  held  that  the  claims  of  labor- 
ers employed  by  the  receiver  of  an  insolvent 
corporation  are  a  lien  prior  to  that  of  a  cer- 
tificate under  the  statute  in  that  state  as  well 
as  because  the  certificate  was  expressly  made 
subject  to  expenses. 

Statutory  lien  on  earnings. —  Certificates 
issued  to  raise  funds  to  pay  off  labor  liens 
existing  against  a  railroad,  to  purchase  ties, 
for  repairs,  and  to  procure  car  wheels  neces- 
sary to  profitable  conduct  of  the  business  were 
held  not  to  be  deprived  of  their  priority  as 
first  liens  by  a  statute  governing  the  classifi- 
cation of  claims  against  funds  in  the  hands 
of  receivers  which  referred  only  to  the  earn- 
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sen  ting  an  indebtedness  of  the  company  before  the  receivership.^'^  A  subsequent 
issue  of  certificates  may  be  put  upon  the  same  footing  as  a  prior  issue  in  respect 
of  priority  over  existing  Hens/^  or  the  holder  of  certificates  may  by  agreement 
with  a  purchaser  of  a  subsequent  issue  subordinate  his  certificates  to  the  priority 
of  the  later  certificates,  which,  however,  subjects  him  to  no  liability  other  than 
to  forego  payment  of  his  certificates  out  of  the  proceeds  until  subsequent  certifi- 
cates have  been  paid;^^  but  a  subsequent  issue  under  an  order  which  does  not 
provide  for  equal  rank  with  prior  certificates  does  not  stand  on  the  same  footing 
with  such  prior  certificates  which  were  given  a  preference. Creditors  of  a 
receiver  who  have  furnished  supplies,  etc.,  stand  upon  an  equal  footing  with  other 
creditors  to  whom  certificates  have  been  issued  if  the  order  authorizing  the  issue 
of  certificates  does  not  make  them  a  prior  lien  but  subsequent  creditors  under 
a  contract  made  with  notice  of  previous  certificates  issued  under  an  order  making 
them  a  prior  lien  are  not  on  a  footing  of  equafity  with  the  holders  of  such 
certificates.^^ 

5,  Enforcement.  The  court  has  inherent  power  to  place  itself  in  a  position 
which  will  enable  it  to  enforce  its  order  with  respect  to  the  receiver's  indebted- 
ness,^^ and  the  final  payment  of  certificates  and  determination  of  the  amounts 


ings  coming  into  the  hands  of  receivers,  and 
gave  no  lien  on  other  property.  Kampmann 
V.  Sullivan,  26  Tex.  Civ.  App.  308,  63  S.  W. 
173. 

15.  Bank  of  Commerce  t*.  Central  Coal, 
etc.,  Co.,  115  Fed.  878,  53  C.  C.  A.  334. 

16.  International,  etc.,  R.  Co.  v.  Coolidge, 
26  Tex.  Civ.  App.  595,  62  S.  W.  1097,  hold- 
ing that  an  order  which  authorizes  an  addi- 
tional issue  "  of  like  character  as  "  a 
previous  issue,  which  previous  issue  was  se- 
cured by  a  lien  upon  the  property,  requires 
that  the  subsequent  issue  should  be  secured 
by  a  like  lien.  See  also  Central  Trust  Co.  v. 
Seasongood,  130  U.  S.  482,  9  S.  Ct.  575,  32 
L.  ed.  985,  for  order  reserving  right  to  issue 
other  certificates  of  equal  rank. 

17.  Fletcher  v.  Waring,  137  Ind.  159,  36 
N.  E.  896,  where  it  was  further  held  that  if 
the  owner  of  certificates  for  parts  of  a  right 
of  way  sold  to  a  railroad  company  also  owned 
part  of  the  right  of  way  which  had  not  been 
sold  to  the  railroad  agreed  to  waive  the  first 
lien  for  the  right  of  way  and  that  his  claim 
should  be  postponed  to  certificates  to  be  sold 
by  the  receiver,  the  parts  of  the  right  of  way 
not  sold  to  the  railroad  were  not  included  in 
the  agreement,  but  where  on  foreclosure  sale 
the  right  of  way  which  had  been  sold  to  the 
railroad  company  was  paid  for,  he  was  liable 
to  the  extent  of  the  money  so  received  to  the 
holder  of  the  last  certificates  for  the  amount 
not  realized  on  them. 

18.  Lewis  V.  Linden  Steel  Co.,  183  Pa.  St. 
248,  38  Atl.  606  [affirming  27  Pittsb.  Leg. 
J.  N.  S.  395]. 

Waiver  of  lien  by  substituting  certificates. 
—  Where  certificates,  which  are  by  the  terms 
of  the  order  a  lien  upon  the  property,  are 
taken  up  by  a  subsequent  receiver  and  other 
certificates  issued  in  their  place  under  an 
order  which  does  not  make  the  latter  a  prior 
lien,  the  persons  so  taking  them  are  not  en- 
titled to  a  preference  given  under  the  first 
order.  Lewis  v.  Linden  Steel  Co..  183  Pa. 
St.  248,  38  Atl.  606  [affirming  27  Pittsb.  Leg. 
J.  N.  S.  395].  ^ 


Certificates  subject  to  costs  and  expenses. 

■ — Where  a  second  certificate  in  point  of  time 
was  made  a  prior  lien  to  all  claims  except 
that  of  a  prior  certificate  which  was  for  cash 
loaned  to  the  receiver,  a  third  certificate 
which  is  made  a  lien  prior  to  all  others  ex- 
cept the  first  certificate  and  the  costs  and 
expenses  of  the  trust,  and  without  reciting 
the  second  certificate,  is  junior  to  such  second 
certificate.  Nesbit  v.  Great  Northern  Clay 
Co.,  41  Wash.  107,  83  Pac.  15. 

19.  Lewis  V.  Linden  Steel  Co.,  183  Pa.  St. 
248,  38  Atl.  606  [affirming  27  Pittsb.  Leg.  J. 
N.  S.  395]. 

20.  Kampmann  v.  Sullivan,  26  Tex.  Civ. 
App.  308,  63  S.  W.  173. 

21.  La  Junta,  etc..  Canal  Co.  v.  Hess,  31 
Colo.  1,  71  Pac.  415;  Knickerbocker  v.  Mc- 
Kindley  Coal,  etc.,  Co.,  172  111.  535,  50  N.  E. 
330,  64  Am.  St.  Rep.  54. 

Action  to  establish  lien. —  Sometimes  a 
separate  action  is  brought  to  establish  and 
foreclose  the  lien  of  receiver's  certificates. 
Hilton  Bridge  Constr.  Co.  v.  Foster,  26  Misc. 
(N.  Y.)  338,  57  N.  Y.  Suppl.  140  [affirmed 
in  42  N.  Y.  App.  Div.  630,  59  N.  Y.  Suppl. 
1106],  where  it  is  held  that  on  demurrer  to 
the  complaint  in  such  action  the  court  will 
not  determine  whether  the  lien  of  the  cer- 
tificates is  paramount  to  that  of  a  prior  mort- 
gage, the  question  being  for  the  trial  or  when 
there  are  proceeds  to  distribute;  that  under 
the  code  provisions  declaring  that  persons 
united  in  interest  must  be  joined  as  parties, 
except  "  where  the  question  is  one  of  a  com- 
mon or  general  interest  of  many  persons,'' 
one  of  three  holders  of  receiver's  certificates 
may  sue  for  all  to  have  the  certificates  de- 
clared a  first  lien;  and  that  plaintiff,  suing 
for  himself  and  others,  to  have  receiver's  cer- 
tificates declared  3  first  lien,  need  not  allege 
that  he  had  a  common  interest  with  the  other 
holders,  where  facts  arc  alleged  from  which 
the  court  may  draw  that  conclusion. 

Upon  dismissal  of  a  collusive  suit,  it  was 
held  that  the  court  might,  as  a  preliminary 
to  the  order  of  dismissal,  protect  receiver's 

[IV,  G,  5] 


808    [34  Cyc] 


RECEIVERS 


due  thereon  are  ordinarily  matters  for  the  court  authorizing  their  issue.^^  The 
court  may  enforce  the  hen  of  certificates  either  by  directly  ordering  the  prior 
payment  of  the  loans  out  of  the  proceeds  of  the  sale  of  the  property,  or  by  enforc- 
ing a  continuing  Hen  on  the  property  through  a  provision  in  its  decree  of  sale 
that  the  purchaser  of  the  property  shall  take  it  subject  to  such  liens.^^  If  the 
latter  method  is  follov/ed,  then  a  lien  is  established  by  contract  with  the  pur- 
chaser in  favor  of  the  lender,^^  which,  appearing  in  the  chain  of  title  by  which 
the  purchaser  holds,  is  attached  to  the  property  in  the  hands  of  all  subsequent 
grantees  of  the  purchaser,  and  may  of  course  be  enforced  by  the  lender  in  an  inde- 
pendent action.^^  But  the  court  may  order  the  sale  of  the  property  free  of  all 
hens,  in  which  case  it  is  held  that  the  purchaser  takes  a  title  freed  from  the  burden, 
as  well  of  receiver's  loans  as  of  mortgage  debts,  and  that  the  pledge  of  the  court 
that  the  receiver's  debts  shall  constitute  a  paramount  lien  can  only  be  fulfilled 


certificates  by  directing  a  sale  of  sufficient 
property  in  the  receiver's  hands  to  pay  them. 
Electrical  Supply  Co.  v.  Put-In-Bay  Water- 
works, etc.,  Co.,  84  Fed.  740.  See  also  Stevens 
V.  Boston  Cent.  Nat.  Bank,  144  N.  Y.  50,  39 
N.  E.  68,  swpra,  note  88. 

22.  Doe  V.  Northwestern  Coal,  etc.,  Co.,  78 
Fed.  62. 

23.  Mercantile  Trust  Co.  v.  Kanawha,  etc., 
R.  Co.,  58  Fed.  6,  7  C.  C.  A.  3. 

Certificates  not  payable  out  of  any  par- 
ticular fund  by  the  order  authorizing  their 
issue  are  entitled  to  full  payment  out  of  the 
entire  proceeds  of  sale;  such  payment  is  not 
restricted  to  any  particular  fund  notwith- 
standing the  petition  of  the  receiver  for 
authority  to  issue  the  certificates  asked  for 
authority  to  issue  certificates  redeemable  out 
of  a  particular  fund,  and  notwithstanding  any 
gueh  limitation  apparent  on  the  face  of  the 
certificates,  since  the  purchaser  thereof  is 
bound  to  look  only  to  the  order  of  the  court 
and  that  need  not  be  confined  to  the  precise 
prayer  of  the  petition.  Neafie's  Appeal,  9 
Pa.  Cas.  284,  12  Atl.  271  [affirming  3  Pa.  Co. 
Ct.  133,  19  Wkly.  Notes  Cas.  471]. 

Provision  for  assumption  by  purchaser. — 
A  provision  that  if,  in  case  of  a  sale  of  the 
property  by  judicial  proceedings  or  otherwise, 
the  sum  realized  should  not  be  sufficient  to 
pay  the  certificates  in  full,  the  purchaser 
should  assume  them,  does  not  mean  that  a 
deficiency  on  a  sale  to  pay  the  certificates 
should  be  assumed  by  the  purchaser,  but  re- 
fers to  a  sale  on  foreclosure  of  the  mortgage, 
over  which  the  certificates  had  a  priority. 
Wesson  v.  Chapman,  76  Hun  (N.  Y.)  592,  28 
N.  Y.  Suppl.  192. 

Form  of  intervention  to  enforce  lien  after 
sale  under  a  decree  ordering  sale  subject  to 
the  liens  see  Central  Trust  Co.  v.  Sheffield, 
etc.,  Coal.,  etc.,  Co.,  44  Fed.  526. 

Objection  by  purchaser  at  receiver's  sale. — 
Ordinarily  purchasers  of  property  under  a  de- 
cree for  sale  subject  to  the  paym„ent  of  the 
liens  of  receiver's  certificates  are  concluded  by 
the  decree  authorizing  the  sale  and  estopped 
from  questioning  the  validity  of  such  certifi- 
cates. Swann  v.  Clark,  110  U.  S.  602,  4  S.  Ct. 
241,  28  L.  ed.  256;  Swann  v.  Fabyan,  110  U.  S. 
590,  4  S.  Ct.  235,  28  L.  ed.  252 ;  Alabama  Iron, 
etc.,  Co.  V.  Anniston  L.  &  T.  Co.,  57  Fed.  25 ; 
6  C.  C.  A.  242 ;  Central  Trust  Co.  v.  Sheffield, 
etc.,  Coal,  etc.,  Co.,  44  Fed.  526  (where  all 
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the  parties  consented  to  the  issue  of  the  cer- 
tificates) ;  Central  Nat.  Bank  v.  Hazard,  30 
Fed.  484.  Compare  Stanton  v.  Alabama,  etc., 
E.  Co.,  31  Fed.  585. 

Defenses  which  are  available  to  bondhold- 
ers, but  such  only,  are  available  to  a  pur- 
chaser at  the  mortgage  foreclosure  sale  of 
corporate  property  which  was  made  subject 
to  the  claims,  if  any,  on  receiver's  certificates 
issued  by  a  receiver  appointed  in  sequestra- 
tion proceedings  against  the  corporation. 
Eochester  Trust,  etc.,  Co.  v.  Oneonta.  etc.,  E. 
Co.,  122  N.  Y.  App.  Div.  193,  107  N.  Y. 
Suppl.  237. 

24.  Mercantile  Trust  Co.  v.  Kanawha,  etc., 
E.  Co.,  58  Fed.  6,  7  C.  C.  A.  3. 

Second  sale  as  redemption. — ^Where,  by  rea- 
son of  the  failure  of  the  purchasers  of  prop- 
erty at  the  foreclosure  sale  to  comply  with 
an  express  condition  of  the  sale  that  they 
should  pay  certain  liens,  the  property  is  sold 
a  second  time,  to  satisfy  a  superior  lien,  and 
comes  back  into  the  hands  of  the  original 
purchasers,  equity  will  consider  their  reac- 
quisition  as  an  equitable  redemption  for  the 
benefit  of  the  holders  of  outstanding  liens, 
and  enforce  such  liens  upon  the  property. 
Sheffield,  etc..  Coal,  etc.,  Co.  v.  Newman,  77 
Fed.  787,  23  C.  C.  A.  459. 

Form  of  order  see  Swann  v.  Fabyan,  110 
U.  S.  590,  593,  4  S.  Ct.  235,  28  L.  ed.  252. 

25.  Sheffield,  etc.,  Coal,  etc.,  Co.  v.  New- 
man, 77  Fed.  787,  23  C.  C.  A.  459;  Mercantile 
Trust  Co.  V.  Kanawha,  etc.,  E.  Co.,  58  Fed.  6, 
7  C.  C.  A.  3  [citing  Swann  v.  Clark,  110  U.  S. 
602,  4  S.  Ct.  241,  28  L.  ed.  256]. 

Foreclosure  of  liens  by  different  holders. — 
Where  the  decree  for  sale  provided  that  the 
purchaser  might  contest  certain  of  the  cer- 
tificates, and  in  subsequent  proceedings  by  the 
holders  thereof,  to  which  the  other  certificate 
holders  were  not  made  parties  or  represented, 
the  contested  certificates  were  declared  valid, 
and  the  property  ordered  sold  to  satisfy  them, 
it  was  held  that  the  lien  of  the  other  certifi- 
cate holders  was  not  affected  by  the  sale,  and 
that  the  fact  that  the  holder  of  uncontested 
certificates  entered  into  an  agreement  with  the 
holder  of  the  contested  certificates,  who  be- 
came the  purchaser  at  the  sale  to  enforce  his 
lien,  that  the  sale  should  not  in  any  way  prej- 
udice his  rights,  did  not  make  him  a  party 
to  the  proceeding,  and  the  sale  did  not  ex- 
tinguish his  lien  as  to  the  property  and  trans- 
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by  the  court  in  its  distribution  of  the  proceeds  of  sale;^^  and  where  the  sale  is 
not  expressly  made  subject  to  receiver's  debts,  holders  of  such  claims  must  depend 
for  their  ultimate  rank  and  payment  upon  the  final  decree  made  in  the  cause 
wherein  they  were  issued;  having  obtained  the  claims  ^pendente  lite,  the  certificate 
holders  are  privies,  and  affected  by  such  subsequent  decrees.^^ 

H.  Sale  of  Property    — l.  Nature  of  Receiver's  Sale.    A  receiver's  sale 
made  in  pursuance  of  an  order  of  court  is  a  judicial  sale.^^    So  is  a  sale  by  a  receiver 
without  previous  order,  but  which  is  reported  to  and  confirmed  by  the  court. 
And  when  directed  as  a  preliminary  measure  to  preserve  the  estate,  it  has  no  other 
effect  than  to  bring  the  proceeds  of  sale  into  court  instead  of  the  property.^^ 

2.  Power  and  Authority  to  Sell  —  a.  In  General.  The  sale  and  disposi- 
tion of  property  in  the  hands  of  a  receiver  is  generally  under  the  control  and  super- 


fer  it  to  the  proceeds.  Sheffield,  etc.,  Coal, 
etc.,  Co.  V.  Newman,  77  Fed.  787,  23  C.  C.  A. 
459. 

Liability  of  parties  and  property  for  costs 
and  expenses  generally  see  infra,  V,  C. 

26.  Mercantile  Trust  Co.  v.  Kanawha,  etc., 
R.  Co.,  58  Fed.  6,  7  C.  C.  A.  3.  So  in  Matter 
of  Muller,  21  N.  Y.  App.  Div.  629,  47  N.  Y. 
Siippl.  277,  it  is  held  that  an  order  authoriz- 
ing a  receiver  to  borrow  money  on  certificates 
and  providing  that  the  money  so  borrowed 
should  "be  a  first  and  prior  lien  upon  the 
property  and  assets  "  remains  in  force  after 
sale  under  an  order  for  sale  free  from  all 
liens,  and  the  sums  so  borrowed  should  be 
paid  out  of  the  proceeds  of  the  sale. 

Sale  generally  see  infra,  IV,  H,  6,  c,  (vii)  ; 

IV,  H,  12,  c,  (II),  (c). 

27.  Carlisle  v.  Mercantile  Trust  Co.,  109 
Fed.  177,  48  C.  C.  A.  275  (holding  that  cer- 
tificates under  an  order  providing  that  they 
should  be  paid  out  of  the  earnings  of  the  re- 
ceivership "  or  out  of  the  proceeds  of  the 
sale  of  such  property  when  the  same  is  sold, 
after  the  payment  of  the  costs,"  do  not  con- 
stitute a  lien  on  the  property  after  sale,  in 
the  hands  of  the  purchaser,  but  are  a  charge 
only  upon  the  proceeds  of  the  sale)  ;  Gordon 

V.  Newman,  62  Fed.  686,  10  C.  C.  A.  587 
(where  a  decree  for  foreclosure  of  railroad 
mortgages  provided  for  sales  subject  to  any 
liens  prior  to  the  mortgage  which  had  not 
been  ascertained  and  adjudicated  and  subject 
to  receiver's  certificates  previously  author- 
ized, declaring  such  certificates  a  prior  lien 
as  betw'een  them  and  the  mortgagees,  and 
after  sale  a  mechanic's  lien  was  established  by 
decree  on  an  intervention  and  its  enforce- 
ment directed  by  sale  as  a  paramount  lien  in 
default  of  payment,  and  it  was  held  that  such 
enforcement  could  not  be  restrained  by  the 
certificate  holders  claiming  priority  over  the 
mechanic's  lien  since  they  were  bound  by  the 
decree  and  an  injunction  for  such  purpose 
would  in  effect  stay  execution  of  the  final 
decree);  Mercantile  Trust  Co.  v.  Kanawha, 
etc.,  R.  Co.,  58  Fed.  6,  7  C  C.  A.  3  (where 
the  certificate  holders  made  no  demand  for 
three  years  and  until  after  the  foreclosure  sale 
had  been  confirmed  and  the  debts  of  the  re- 
ceiver judicially  ascertained,  the  certificates 
not  being  included,  and  a  final  decree  of  con- 
firmation and  distribution  liad  been  made  and 
it  was  held  that  such  holders  were  guilty  of 
gross  laches  and  were  estopped  by  the  decree 


from  seeking  payment  against  the  purchas- 
ers or  distributees ) .  But  a  provision  of  a 
decree  foreclosing  a  railroad  mortgage  di- 
recting that  the  fund  arising  from  sale 
should  be  applied  "  to  the  payment  of  all 
interventions  or  other  claims  heretofore  or 
hereafter  to  be  allowed  ...  as  superior 
to  the  lien  of  the  bonds  ...  if  the  fund 
realized  be  not  sufficient  to  pay  the  same,  then 
to  the  payment  of  the  same  pro  rata "  was 
held  not  to  apply  to  receiver's  certificates 
issued  under  the  order  of  the  court  in  pay- 
ment of  an  indebtedness  which  it  had  itself 
contracted  in  the  operation  of  the  property, 
but  should  be  construed  as  referring  only  to 
claims  against  the  mortgagor,  and  does  not 
put  it  out  of  the  power  of  the  court  to  there- 
after deal  with  the  question  of  the  priority  of 
such  certificates.  Bank  of  Commerce  v. 
Central  Coal,  etc.,  Co.,  115  Fed.  878,  53  C. 
C.  A.  334. 

28.  Effect  of  covenant  against  assigning 
lease  see  Landlord  and  Tenant,  24  Cyc.  963 
note  79. 

Judicial  sales  generally  see  Judicial  Sales, 

24  Cyc.  1. 

Leases  see  supra,  IV,  F,  6,  e,  (ii),  (d),  (6). 

Sales  in  foreclosure  proceedings:  Generally 
see  Mortgages,  27  Cyc.  1680. 

Of  railroad  mortgages  see  Eailroads,  33 
Cyc.  584. 

29.  Thompson  v.  Brownlie,  76  S.  W.  172, 

25  Ky.  L.  Rep.  622 ;  In  re  Dennison,  114  N.  Y. 
621,  21  N.  E.  97;  Hoyt  v.  Thompson,  5  N.  Y. 
320  (assignment  of  debt  due  to  corporation 
in  part  payment  of  a  debt  due  from  the  cor- 
poration) :  Threadgill  v.  Colcord,  16  Okla. 
447,  85  Pac.  703. 

A  sale  by  a  receiver  of  a  national  bank, 
under  authority  of  an  act  of  congress  which 
directed  the  sale  to  be  made  under  the  order 
of  a  court  upon  such  terras  as  the  court  might 
direct.  Schabug  V.  McDonald.  60  Nebr.  493, 
83  N.  W.  737 ;  In  re  Third  Nat.  Bank,  4  Fed. 
775,  9  Biss.  535. 

30.  Campbell  v.  Pai-ker,  59  N.  J.  Eq.  342, 
45  Atl.  116. 

31.  Boston  Inv.  Co.  r.  Pacific  Short-Line 
Bridge  Co..  104  Iowa  311,  73  N.  W.  839, 
over  the  objection  that  the  sale  was  in  eft'ect 
a  foreclosure  of  a  trust  deed  on  the  prop- 
erty. 

32.  Continuance  of  business  see  supra.  IV, 
F,  6,  e.  (ITT), 

Extended  receivership  see  stipra,  ITT,  H,  2. 

[IV,  H,  2,  a] 


310    [34  Cyc] 


RECEIYERS 


vision  of  thfe  court.^^  Ordinarily,  the  receiver  appointed  pending  the  action, 
particularly  as  to  real  estate,  should  simply  be  directed  by  the  court  to  take  care 
of  and  let  the  property  in  proper  cases,  collect  the  rents,  etc.,  and  to  collect  debts 
and  hold  funds  coming  into  his  hands,  subject  to  the  order  of  the  court,  from  time 
to  time,  and  when  the  action  is  determined;^*  and  the  ordinary  chancery  receiver, 
being  a  mere  stakeholder,  has  no  power  to  sell.^^  But  there  are  cases  in  which 
it  is  expedient  and  proper  to  direct  the  sale  of  property  both  real  and  personal,^® 
and  pursuant  to  the  general  rule  justifying  the  appointment  of  a  receiver  when 
such  appointment  is  necessary  to  preserve  property  involved  from  loss  or  destruc- 
tion,^^ the  court  may  appoint  a  receiver  for  the  purpose  of  taking  such  property 
into  his  possession  and  selling  it,  to  the  end  that  its  value  may  be  preserved, 
the  character  of  the  property  or  the  circumstances  being  such  as  to  render 
a  sale  necessary  for  the  adequate  protection  of  the  rights  of  the  parties.^^  Ordi- 
narily a  receivership  should  be  terminated  as  soon  as  practicable  after  its  pur- 
poses have  been  accomplished,^^  and  in  proceedings  in  which  the  main  object 
is  the  conversion  of  assets  into  money  and  its  distribution  among  those  entitled 
thereto,  the  court  has  undoubted  power  to  order  a  sale  of  the  property  whenever 
it  appears  proper  or  necessary  in  order  to  preserve  the  assets  and  protect  the 
rights  of  the  parties,  and  this  although  the  conflicting  claims  to  liens  and  priorities 
have  not  been  adjudicated.*^  The  order  is  one  resting  in  the  sound  discretion 
of  the  court  —  a  judicial  discretion,  however,  not  arbitrary,  but  impartial,  to  be 


In  supplementary  proceedings  see  Execu- 
tions, 17  Cyc.  1459. 

33.  See  Roby  r.  Title  Guarantee,  etc.,  Co., 
166  111.  3.36,  46  N.  E.  1110;  Wardell  v.  Leaven- 
worth, 3  Edw.  (N.  Y.)  244,  m/ra,  note  51. 

Where  the  receiver  is  appointed  after  final 
decree  but  before  prayer  for  appeal,  unless 
restrained,  he  may  proceed  to  execute  the  di- 
rections contained  in  the  order  of  appoint- 
ment, although  an  appeal  is  afterward  taken. 
Jones  Stewart,  (Tenn.  Ch.  1909)  61  S.  W. 
105  [citing  Enochs  v.  Wilson,  11  Lea  (Tenn.) 
228]. 

Disposition  of  property  generally  see  supra, 
TV,  F,  6,  e,  (II). 

34.  Forsaith  Mach.  Co.  V.  Hope  Mills  Lum- 
ber Co.,  109  N.  C.  576,  13  S.  E.  869.  See  also 
supra,  I;  IL  B,  10,  a,  b;  IV,  F,  1. 

Evidence  of  necessity  is  required  to  sup- 
port the  order.  Dixon  v.  Rutherford,  26  Ga, 
149. 

Pending  an  issue  as  to  the  jurisdiction  of 
the  court  over  the  suit  it  is  error  to  order 
a  sale  of  the  property.  McNab  v.  Noonan,  28 
Wis.  434,  suit  for  dissolution  of  partnership. 

35.  Matthews  v.  Cooper,  66  Hun  (N.  Y.) 
626,  21  N.  Y.  Suppl.  71,  receiver  pendente 
lite  to  take  charge  of  the  hotel,  and  to  con- 
duct the  business  thereof,  involved  in  a  suit 
by  a  lessee  to  reform  a  second  mortgage  on 
the  furniture  and  a  deed  of  trust,  made  to 
secure  rent. 

Sale  by  trustee  holding  as  receiver  see  Hitz 
V.  Jenks,  185  U.  S.  155,  22  S.  Ct.  598,  46 
L.  ed.  851  [reversing  16  App.  Cas.  (D.  C.) 
530],  supra,  IV,  F,^  6,  e,  (ii),  (a),  note 
37. 

36.  Forsaith  Mach.  Co.  v.  Hope  Mills  Lum- 
ber Co.,  109  N.  C.  576,  13  S.  E.  869,  holding 
that  the  court  should  always  be  careful  to 
see  that  a  proper  case  is  presented  for  the 
exercise  of  such  power,  and  to  see  particularly 
that  the  owner  of  the  property  cannot  be 
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unduly  prejudiced  by  a  sale  thereof;  that  it 
should  have  in  view  the  rights  and  advantages 
of  all  the  parties,  as  nearly  as  may  be. 

Before  the  maturity  of  a  mortgage  debt 
and  before  default  in  payment  of  interest, 
the  court  may  order  a  sale  of  the  property 
of  the  corporation  of  which  a  receiver  has 
been  appointed  to  wind  up  and  liquidate 
its  affairs.  Metropolitan  Bank  V.  New  Or- 
leans Brewing  Assoc.,  51  La.  Ann.  1525,  26 
So.  418,  holding  that  after  such  sale  is 
ordered,  the  property  cannot  be  taken  from 
the  possession  of  the  receiver  to  be  made 
to  await  the  creditors'  pleasure  in  the  mat- 
ter of  foreclosing  his  mortgage,  the  proceed- 
ing being  one  which,  under  the  statute,  con- 
templates the  complete  winding  up  of  the 
corporation  and  distribution  of  its  assets. 

37.  See  supra,  II,  B,  10,  a. 

38.  Wiedman  v.  Sann,  (N.  J.  Ch.  1895)  31 
Atl.  211 :  Moore  v.  Diament,  41  N.  J.  Eq.  612, 
7  Atl.  509;  Nutter  V.  Brown,  58  W.  Va. 
237,  52  S.  E.  88,  1  L.  R.  A.  N.  S.  1083; 
Krohn  v.  Weinberger,  47  W.  Va.  127,  34 
S.  E.  746,  where  a  receiver  was  appointed 
for  a  stock  of  goods  on  the  ground  that  it 
had  been  levied  on  under  numerous  small 
judgments;  that  it  would  result  in  great 
loss  to  sell  the  property  at  auction  on  a 
constable's  sale,  the  constable  having  no  au- 
thority to  invoice  the  goods  and  sell  them 
in  bulk;  and  that  the  goods  would  be  dis- 
sipated by  contests  in  regard  to  conflicting 
claims. 

39.  See  supra,  III,  K. 

40.  California. —  Wulff  v.  San  Joaquin 
County  Super.  Ct.,  110  Cal.  215,  42  Pac. 
638.  52  Am.  St.  Rep.  78,  sale  of  business  and 
good-will  of  an  insolvent  partnership,  before 
dissolution,  pending  suit  for  dissolution, 
where  the  continuance  of  the  business  will 
result  in  the  dissipation  of  the  assets,  the 
court  holding  that  a  showing  that  the  busi- 
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exercised  in  obedience  to  the  rules  of  law.^^  But  it  is  not  proper  to  order  a  sale 
and  distribution  at  a  preliminary  stage  of  the  suit  when  the  cause  is  not  ready 
for  determination  on  the  merits,  or  in  the  order  of  appointment  at  such  preliminary 
stage  to  settle  the  principles  of  the  cause  and  order  distribution;  and  in  the  absence 
of  some  emergency  creating  a  condition  of  immediate  necessity,  the  court  has 
no  authority  upon  mere  motion  before  trial  to  order  a  sale  of  property  when  such 
sale  depends  upon  the  determination  of  an  issue  of  fact,  raised  by  the  pleadings^ 
which  is  properly  the  subject  of  the  final  judgment  in  the  case,  and  thus  put  it 
out  of  its  power  to  award  the  subject  of  the  action  to  those  who  may  be  ulti- 
mately entitled  to  it.^^ 


ness  has  been  carried  on  at  a  loss  since 
it  came  into  the  receiver's  hands  and  that 
the  loss  will  be  further  increased  by  the 
continuance  of  the  business,  etc.,  shows  that 
the  property  is  of  a  perishable  character; 
that  without  the  tangible  assets  the  good-will 
would  be  valueless  and  that  these  two  classes 
of  property  are  indissolubly  connected  and  if 
the  court  had  power  to  sell  either  it  had 
power  to  sell  both;  that  the  book-accounts 
should  also  be  included  where  it  appears  that 
this  is  for  the  best  interests  of  the  co- 
partnership and  the  creditors. 

Iowa. —  Boston  Inv.  Co.  v.  Pacific  Short- 
Line  Bridge  Co.,  104  Iowa  311,  73  N.  W.  839, 
approval  of  order  of  sale  immediately  upon 
the  appointment  and  qualification  of  receiv- 
ers, the  property  being  an  uncompleted  bridge 
which  would  be  a  public  benefit  when  com- 
pleted, and  the  franchise  to  build  which  was 
about  to  expire. 

Louisiana. —  State  v.  Judge  Civil  Dist.  Ct., 
45  La.  Ann.  1418,  14  So.  308,  sale  of  prop- 
erty of  an  insolvent  corporation. 

New  York. —  National  Park  Bank  v.  God- 
dard,  62  Hun  31,  16  N.  Y.  Suppl.  343  [af- 
firmed in  131  K  Y.  494,  SO  N.  E.  566]  (sale 
of  merchandise  of  an  insolvent  firm)  ;  Smith 
V.  New  York  Consol.  Stage  Co.,  28  How.  Pr. 
377  (where  it  appears  upon  the  application 
of  the  receiver  that  moneys  arising  from  the 
prosecution  of  the  business  are  insufficient  to 
defray  the  current  expenses  and  that  there 
are  no  other  means  of  doing  so)  ;  Marten  v. 
Van  Schaick,  4  Paige  479  (where  it  was  said, 
In  a  suit  for  the  dissolution  of  a  newspaper 
partnership,  that  if  a  receiver  is  appointed 
he  must  proceed  and  sell  the  establishment 
without  delay  and  in  the  meantime  the  busi- 
ness must  be  carried  on  by  him  as  usual)  ; 
Crane  v.  Ford,  Hopk.  114  (where  a  vessel 
had  been  sailed  under  the  direction  of  a  re- 
ceiver for  two  years  and  it  appeared  that  in 
order  to  be  further  operated  it  was  necessary 
to  fit  it  out  for  another  season  or  permit 
it  to^  lie  useless  and  a  sale  was  ordered  to 
terminate  the  receivership,  it  being  incon- 
venient for  the  court  to  conduct  such  opera- 
tions for  so  long  a  time). 

North  Carolina. —  Forsaith  Mach.  Co.  v. 
Hope  Mills  Lumber  Co.,  109  N.  C.  576,  13 
S.  E.  869,  property  of  insolvent  corpora- 
tion. 

Termonf.— Smith  v.  Burton,  67  Vt.  514, 
32  Atl.  467,  holding  that  the  condition 
calling  for  such  sale  exists  where  the  prop- 
erty, when  in  a  condition  to  produce  rents. 


did  not  increase  but  slowly  and  surely  less- 
ened the  corpus  of  the  estate  available  for 
the  parties  interested. 

Virginia. — ■  Richmond  First  Nat,  Bank  v. 
Trigg,  106  Va.  327,  56  S.  E.  158,  property 
of  insolvent  corporation,  the  court  holding 
that  in  view  of  the  facts  a  decree  for  sale 
was  not  erroneous  under  the  doctrine  that 
land  should  not  be  decreed  to  be  sold  where 
there  appears  to  be  liens  binding  upon  it 
until  the  amount  of  such  liens  and  their 
order  of  priority  have  been  fixed  and  estab- 
lished. 

United  States. —  Cleveland  First  Nat.  Bank 
V.  Shedd,  121  U.  S.  74,  7  S.  Ct.  807,  30  L.  ed. 
877. 

Canada. —  McLaren  v.  Whiting,  16  Ont.  Pr. 
552,  sale  of  assets  of  insolvent  partnership 
in  action  for  dissolution. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  226 
et  seq. 

41.  International  Trust  Co.  v.  Decker,  152 
Fed.  78.  81  C.  C.  A.  302,  11  L.  R.  A.  N.  S. 
152.  So  in  Bibber-White  Co.  v.  White  River 
Valley  Electric  R.  Co.,  110  Fed.  473,  the 
court  refused  to  order  a  sale  of  railroad  prop- 
erty where  the  purpose  of  the  receivership 
was  to  secure  the  completion  of  the  road, 
to  save  the  company  certain  subsidies  and 
subscriptions,  the  right  to  which  had  been 
pledged  by  the  receivers  to  raise  funds,  until 
the  road  had  been  so  completed  as  to  assure 
their  collection. 

Pending  proceedings  for  the  removal  of  a 
receiver,  an  order  refusing  to  allow  him  to 
sell  certain  of  the  property  of  the  estate  to 
pay  debts  contracted  by  him  in  the  manage- 
ment of  the  business  was  held  to  be  a  matter 
of  discretion  with  which  the  appellate  court 
refused  to  interfere.  In  re  Premier  Cycle 
Mfg.  Co.,  70  Conn.  473,  39  Atl.  800. 

42.  West  Chasten,  12  Fla.  315;  Ester- 
lund  V.  Dye,  56  Ga.  284 ;  Krohn  v.  Wein- 
berger, 47' W.  Va.  127,  34  S.  E.  746.  See 
also  State  v.  Clancv,  20  Mont.  284,  50  Pac. 
852. 

43.  Brush  f.  Jay,  113  N.  Y.  482.  21  N.  E. 
184,  whicli  was  a  suit  for  the  dissolution  of 
a  partnership  in  which  the  complaint  aHeged 
that  certain  property  was  a  part  of  the  as- 
sets of  the  firm  and  tlie  answer  denied  the 
ownership  of  such  property  by  the  firm,  and 
it  was  held  that  an  order  of  sale  before  trial 
under  such  circiimstances  was  erroneous. 

Pending  final  order  of  dissolution  of  cor- 
poration.—  Where  the  relief  by  sale  of  the 
property  is  such  as  should  ordinarily  follow 
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b.  What  Property.  In  proceedings  against  an  insolvent  corporation,  under 
a  statute  contemplating  the  administration  of  the  whole  corporate  property/^ 
jurisdiction  to  order  a  sale  of  such  property  is  not  affected  by  the  fact  that  some 
of  it  is  not  inventoried.*^  The  receiver  of  a  corporation  under  a  statute  provid- 
ing for  his  appointment  with  power  to  sell,  etc.,  is  not  limited  in  his  power  to  sell 
the  property  which  is  actually  in  possession,^®  nor  is  it  incompetent  to  order  a 
sale  of  property  outside  the  state  belonging  to  the  parties  over  whom  the  court 
has  jurisdiction;*^  and  it  is  held  that  a  statutory  provision  requiring  actions 
for  the  sale  of  land  to  be  brought  in  the  county  where  the  land  is  situated  does 
not  apply  so  as  to  prevent  the  sale  of  such  land  in  a  suit  in  another  county  for 
the  settlement  of  a  corporation  or  partnership.*^  It  is  not  proper,  however,  to 
order  a  sale  of  that  which  is  not  vested  in  the  receiver  as  property.*^  The  receiver 
should  not  be  directed  to  sell  debts  due  to  the  concern  over  which  he  is  appointed 
instead  of  collecting  the  same  where  the  latter  course  would  yield  greater  returns,^® 
and  the  court  has  temporarily  stayed  sale  in  a  judgment  creditor's  suit  upon  affi- 
davit that  the  value  of  the  property  was  greatly  in  excess  of  the  amount  of  the 
judgments  to  be  enforced. The  court  may  invest  the  receiver  with  the  dis- 
cretionary power  to  sell  aU  or  any  part  of  the  property  as  he  may  think  best, 
the  sales  to  be  made  subject  to  the  subsequent  approval  of  the  court. The 
fact  that  property  not  covered  by  a  mortgage  is  sold  by  the  receiver  in  a  suit  to 
foreclose  the  mortgage  becomes  immaterial  where  a  general  receiver  of  the 


the  final  order  of  dissolution  of  a  corpora- 
tion, the  statutory  authority  to  sell  while 
the  corporate  property  is  in  the  hands  of  a 
temporary  receiver  and  before  such  order  of 
dissolution  is  made  must  be  strictly  pursued, 
and  the  court  should  confine  its  consideration 
of  an  application  for  an  order  of  sale  to  the 
reasons  given  which  would  then  justify  it, 
and  should  not  base  its  decision  upon  a 
forecast  of  the  outcome  of  the  proceedings 
when  completed,  and  thus  in  effect  substitute 
its  determination  of  a  material  issue  upon 
affidavits  which  the  statute  requires  must  be 
reached  after  a  hearing  by  the  court  or  a 
referee.  Matter  of  Malcom  Brewing  Co.,  78 
N.  Y.  App.  Div.  592,  79  N.  Y.  Suppl.  1057, 
as  to  sale  of  non-perishable  property. 

44.  See  supra,  IV,  D,  3. 

45.  French  v.  McCready,  (Tex.  Civ.  App. 
1900)  57  S.  W.  894,  896. 

46.  Hoyt  V.  Thompson,  5  N.  Y.  320,  324, 
construing  a  statute  in  New  Jersey  which 
authorized  the  appointment  of  a  receiver  or 
receivers,  or  trustees  of  an  insolvent  cor- 
poration, with  power  to  take  into  their  pos- 
session "  all  the  goods  and  chattels,  rights 
and  credits,  moneys  and  effects,  lands  and 
tenements,  books,  papers,  choses  in  action, 
bills,  notes,  and  property  of  every  description, 
belonging  to  the  company  at  the  time  of  its 
insolvency  or  suspension  of  business,  and  to 
sell,  convey  or  assign  all  the  said  real  or 
personal  estate." 

47.  Loney  v.  Penniman,  43  Md.  130,  debts 
owing  to  parties  by  non-residents, 

48.  Mechanics'  trust  Co.  v.  Cobb,  20  S.  W. 
391,  14  Ky,  L.  Rep.  444,  holding  that  a  court 
which  has  obtained  jurisdiction  to  wind  up 
an  insolvent  corporation  has  jurisdiction  to 
decree  a  sale  of  its  mortgaged  land,  although 
situated  in  another  county,  where  the  mort- 
gagee is  a  party  to  the  action,  and  has  filed 
a  cross  petition  praying  foreclosure,  and  no 
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settlement  of  the  corporate  affairs  can  be 
made  without  such  sale. 

49.  Goldberg  v.  Silberstein,  19  N.  Y.  App. 
Div.  428,  46  K  Y.  Suppl.  479,  where,  in  an 
action  to  set  aside  a  fraudulent  conveyance, 
a  judgment  was  entered  by  consent  in  favor 
of  the  receiver  against  defendants  for  the 
agreed  amount  of  the  proceeds  of  the  prop- 
erty and  it  was  held  that  no  property  in  the 
judgment  vested  in  the  receiver  except  as  the 
officer  of  the  court  to  enforce  plaintiff's 
judgment  as  against  defendants  and  there- 
fore there  was  nothing  subject  to  sale, 
especially  over  the  objection  of  plaintiff,  for 
whose  benefit  the  proceeding  was  instituted. 

50.  Deford  v.  Macwatty,  82  Md.  168,  33 
Atl.  488  (where  it  was  held  that  such  sale 
should  not  bo  directed  of  debts  amounting  in 
the  aggregate  to  a  large  sum  and  due  from 
debtors  scattered  over  the  country)  ;  Case  v-. 
Fish,  63  Wis.  475,  22  N.  W,  322,  But  see 
Wulff  San  Joaquin  County  Super.  Ct.,  110 
Cal.  215,  42  Pac.  638,  52  Am.  St.  Rep.  78, 
supra,  note  40,  where  the  sale  of  accounts 
along  with  other  assets  and  good-will  of  a 
partnership  is  approved  as  advantageous. 

51.  Warden  v.  Leavenworth,  3  Edw.  (K  Y,) 
244,  where  the  affidavits  showed  that  the 
aggregate  amount  of  the  judgments  was  one 
thousand  dollars  and  the  value  of  the  prop- 
erty sixty  thousand  dollars,  and  the  receiver, 
on  the  rule  to  show  cause  why  the  sale  of  the 
entire  property  should  not  be  stayed,  showed 
that  the  greater  part  of  the  property  con- 
sisted of  mining  stocks  and  that  he  had  no 
knowledge  of  its  value, 

52.  Smith  v.  New  York  Consol,  Stage  Co,, 
28  How,  Pr,  (N,  Y,)  377,  where  it  appears 
upon  the  application  of  the  receiver  for  in- 
structions that  the  moneys  arising  from  the 
prosecution  of  the  business  are  insufficient  to 
defray  the  current  expenses,  and  that  there 
are  no  other  means  to  do  so. 
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mortgagor  corporation  has  been  substituted  for  the  receiver  in  the  foreclosure 
suit.^^ 

3.  Proceedings  to  Procure  —  a.  Application.  Ordinarily  a  sale  may  be 
ordered  on  application  by  the  receiver  for  that  purpose  or  for  instructions,  upon 
a  showing  of  conditions  requiring  a  sale,^^  or  upon  the  petition  of  a  party  to  the 
suit.^^  No  petition  for  sale  is  necessary,  however,  where  the  bill  itself  prayed 
for  sale  and  the  appointment  of  a  receiver  until  the  sale  could  be  made.^' 

b.  Notice.  Regularly  property  should  not  be  taken  from  its  owner,  placed 
in  the  hands  of  a  receiver,^^  and  sold  upon  mere  ex  "parte  application,  without 
notice  to  such  owner  and  an  opportunity  to  be  heard.^®  But  where  the  court 
has  acquired  jurisdiction  of  the  parties  and  property,  while  it  is  better  practice 
to  require  notice  of  an  application  under  which  an  order  of  sale  may  be  entered, 
the  want  of  notice  has  been  considered  as  not  going  to  the  jurisdiction  of  the 
court  to  make  the  order. 

e.  Judgment  or  Order.  The  ordinary  powers  of  a  receiver  do  not  extend  to 
a  sale  of  the  property  without  an  order  of  the  court. But  under  statute,  some- 
times, a  receiver  of  an  insolvent  corporation  is  charged  with  the  duty,  upon  his 


53.  Farmers'  L.  &  T.  Co.  v.  Hotel  Bruns- 
wick Co.,  12  N.  Y.  App.  Div.  628,  42  N.  Y. 
Suppl.  693,  because  the  receiver  of  the  cor- 
poration becomes  entitled  to  the  proceeds  both 
of  the  sale  of  the  mortgaged  property  and 
also  of  what  may  not  have  been  covered 
by  the  mortgage. 

54.  Objections  see  in^ra,  IV,  H,  7,  d;  IV, 
H,  8,  9;  IV,  H,  12,  e. 

55.  California. —  Wulff  v.  San  Joaquin 
County  Super.  Ct.,  110  Cal.  215,  42  Pac. 
638,  52  Am.  St.  Kep.  78. 

Idaho. —  Pocatello  First  Nat.  Bank  v.  Bunt- 
ing, 7  Ida.  387,  63  Pac.  694. 

Illinois.— Fitzele  v.  Cohn,  217  111.  30,  75 
E.  392  [affirming  117  111,  App.  342]. 

Iowa. —  Boston  Inv.  Co.  v.  Pacific  Short- 
Line  Bridge  Co.,  104  Iowa  311,  73  N.  W.  839. 

Louisiana. —  Metropolitan  Bank  v.  New  Or- 
leans Brewing  Assoc.,  51  La.  Ann.  1525,  26 
So.  418,  holding  that  the  receiver  of  a  cor- 
poration in  a  proceeding  to  wind  up  the 
concern  is  a  "  party  in  interest "  within 
the  meaning  of  the  statute  providing  that 
the  court  may  order  the  sale  of  property 
in  such  cases  "  on  application  of  any  party 
in  interest."  A  creditor  joined  in  the  ap- 
plication, however. 

New  York. —  Libby  v.  Eosekrans,  55  Barb. 
202  (on  application  of  a  receiver  of  a  corpo- 
ration, who  by  statute  is  trustee  for  all  the 
creditors)  ;  Smith  v.  New  York  Consol.  Stage 
Co.,  28  How.  Pr.  377. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  229. 

Showing  necessity. —  Where  property  is  in 
the  hands  of  a  receiver  to  hold  and  preserve 
the  same,  an  application  for  its  sale  should 
show  the  necessity  therefor.  Matter  of  Mal- 
com  Brewing  Co.,  78  N.  Y.  App.  Div.  592, 
79  N.  Y.  Suppl.  1057. 

Application  for  instructions  generally  see 
supra,  TV,  F,  5,  b,  (ii). 

56.  Nisbet  v.  Great  Northern  Clay  Co.,  41 
Wash.  107,  83  Pac.  15. 

57.  Smith  Burton,  07  Vt.  514,  32  Att. 
467. 

58.  Notice  of  application  for  appointment 
see  supra.  III,  D. 


59.  State  v.  Clancy,  20  Mont.  284,  50  Pac. 
852  (where  the  precise  question  determined, 
was  the  void  character  of  an  order  appoint- 
ing a  receiver  of  a  corporation  before  service 
of  process  on  the  corporation  and  upon  in- 
sufficient pleadings,  wherefore  such  order  and 
subsequent  proceedings  culminating  in  a  sale 
made  upon  the  ex  parte  application  of  the 
receiver,  without  notice  to  defendant  or  op- 
portunity to  be  heard,  was  set  aside  and 
annulled  on  certiorari,  and  the  court  ani- 
madverted the  practice  of  ordering  sales 
summarily  upon  such  ex  parte  applications)  ; 
Morrison  v.  Lincoln  Sav.  Bank,  etc.,  Co.,  1 
Nebr.  (Unoff.)  449,  96  N.  W.  230  (in  re- 
ceivership of  insolvent  corporation)  ;  Sim- 
mons V.  Wood,  45  How.  Pr.  (N.  Y.)  262. 

60.  Smith  v.  New  York  Consol.  Storage 
Co.,  28  How.  Pr.  (N.  Y.)  377. 

Subsequent  opportunity  to  be  heard. — 
Pocatello  First  Nat.  Bank  v.  Bunting,  7  Ida. 
387,  63  Pac.  694  (where  the  right  to  make 
the  order  on  the  receiver's  ex  parte  applica- 
tion is  recognized,  but  after  the  sale,  fairly 
made,  and  confirmation  thereof  upon  a  full 
report,  notice  to  the  parties,  and  hearing  of 
evidence,  it  was  held  that  if  there  was  any 
irregularity  in  making  the  order  of  sale  with- 
out notice  it  was  cured  by  a  hearing  on  the 
report  of  sal©  and  its  confirmation)  ;  Nisbet 
V.  Great  Northern  Clay  Co.,  41  Wash.  107, 
83  Pac.  15  (ruling  similar  to  that  in  the 
last  preceding  case,  where  a  creditor  of  an 
insolvent  had  an  opportunity  to  be  heard 
on  petition  to  set  aside  sale  and  approval 
thereof ) , 

61.  Jackson  v.  Horton,  126  111.  566.  21 
N.  E.  490  (sale  of  land)  ;  Mason  v.  Hubner, 
104  Md.  554,  65  Atl.  367  (chancery  receiver). 

Ratification  by  subsequent  approval  of  the 
court  of  a  sale  not  previously  directed  has 
been  held  to  give  it  the  same  validity  as  if  it 
had  been  made  under  express  authority  pre- 
viouslv  granted.  Tobin  v.  Portland  Flouring 
Co.,  42  Oreg.  117,  68  Pac.  749.  But^  see 
otherwise  in  Ackerman  v.  Ackerman,  50  Nebr. 
54,  69  N.  W.  388. 

The  receiver  of  a  national  bank,  appointed 
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appointment,  to  proceed  at  once  to  dispose  of  the  corporate  assets,  and  no  order 
of  sale  is  necessary. The  order  of  sale  of  a  part  of  the  property  in  the  custody 
of  the  receiver,  made  to  meet  some  particular  emergency,  should  designate  the 
specific  property  to  be  sold;  but  where  all  the  property  and  assets  of  a  firm  are 
placed  in  the  hands  of  a  receiver  in  a  suit  to  wind  up  its  affairs,  a  judgment  order- 
ing sale  of  all  the  property  of  the  concern  embraces  all  property  owned  by  it, 
including  that  not  particularly  mentioned  in  the  pleading.®^  Questions  which 
have  been  determined  by  the  appointment  of  the  receiver  cannot  be  raised  on 
objection  to  the  order  of  sale.^®  If  the  order  has  been  improvidently  granted 
the  court  may  revoke  it  ex  mero  motu  before  sale.^^ 

4.  Notice  of  Sale.^^  The  notice  of  a  receiver's  sale  should  conform  to  require- 
ments of  the  statute,  but  in  the  absence  of  any  statutory  provision  on  the  sub^ 
ject,  compliance  with  the  court's  order  or  decree  is  all  that  is  necessary. '^^  The 
purpose  of  advertising  the  sale  is  to  call  the  attention  of  the  public  to  the  property 
which  is  about  to  be  offered,  and  to  the  terms  and  conditions  of  the  sale,  and 
it  must  be  sufficient  for  this  purpose. '^^ 


by  the  controller  of  tlie  currency  under  an 
act  of  congress  which  provides  that  he  may 
sell  assets  upon  the  order  of  a  court  of 
record  of  competent  jurisdiction,  cannot  sell 
in  the  absence  of  such  an  order.  Ellis  v. 
Little,  27  Kan.  707,  41  Am.  Rep.  434;  Bid- 
well  V.  Rice,  19  Wash.  146,  52  Pac.  1019.  See 
also,  generally.  Banks  and  Banking,  5  Cyc. 
602. 

Order  making  receiver  an  officer  to  sell  see 

infra,  IV,  H,  6,  a. 

62.  Campbell  v.  Parker,  59  N.  J.  Eq.  342, 
45  Atl.  116.  See  also  the  statutes  of  the 
several  states. 

63.  Form  of  order  in  whole  or  in  part  see 
Pocatello  First  Nat.  Bank  v.  Bunting,  7  Ida. 
387,  63  Pac.  694;  Ellis  v.  Little,  27  Kan. 
707,  41  Am.  Rep.  434;  In  re  Sheets  Lumber 
Co.,  52  La.  Ann.  1337,  27  So.  809;  William- 
son V.  Wilson,  1  Bland  (Md.)  418  (authoriz- 
ing sale  of  partnership  property)  ;  Foster  V. 
Barnes,  81  Pa.  St.  377. 

Order  signed  after  sale. —  Under  a  statute 
providing  for  the  sale  of  attached  property 
by  a  receiver,  the  fact  that  the  order,  if 
regularly  passed,  is  not  signed  until  after  the 
sale  is  made,  will  not  render  the  sale  void. 
H.  B.  Claflin  Co.  v.  Gibson,  51  S.  W.  439, 
21  Ky.  L.  Rep.  337. 

Discretion  see  supra,  IV,  H,  2,  a. 

64.  Dixon  v.  Rutherford,  26  Ga.  149,  where 
the  estate  consisted  of  lands  in  several  states, 
and  on  application  of  the  receiver  for  leave 
to  sell  some  of  the  property  for  the  purpose 
of  paying  taxes  on  said  lands,  an  order  grant- 
ing leave  to  sell  a  portion  of  the  property 
in  Columbus,  Ga.,  without  specifying  the 
particular  property  to  be  sold,  was  too  in- 
definite, since  under  such  authority  the  re- 
ceiver might  sacrifice  the  most  valuable  land 
in  Columbus  to  pay  taxes  upon  land  in  other 
states. 

Manner  and  terms  of  sale  see  infra,  IV,  H, 
6,  c. 

65.  Barron  v.  Mullin,  21  Minn.  374. 

66.  State  v.  German  Sav.  Bank,  59  Nebr. 
292,  80  N.  W.  901,  insolvency  of  corporation. 

Collateral  attack  on  order  of  appointment 
see  supra,  III,  J,  3,  a. 

[IV,  H,  S,  e] 


67.  Fitzner  v.  Noullet,  114  La.  400,  38 
So.  398,  holding  that  the  receiver  cannot  com- 
plain of  such  order  of  revocation. 

68.  Judicial  sales  generally  see  Judicial 
Sales,  24  Cyc.  17. 

69.  Rawolle  v.  Kalbfleisch,  47  Misc.  (N.  Y.) 
364,  94  N.  Y.  Suppl.  16. 

70.  Parker  v.  Bluffton  Car  Wheel  Co.,  108 
Ala.  140,  18  So.  938;  Threadgill  v.  Colcord, 
16  Okla.  447,  85  Pac.  703.  See  also  Nisbet 
V.  Great  Northern  Clay  Co.,  41  Wash.  107, 
83  Pac.  15. 

A  statute  governing  execution  sales  has  no 
application.  Threadgill  v.  Colcord,  16  Okla. 
447,  85  Pac.  703. 

Creditors  of  an  insolvent  corporation  are 
not  entitled  to  personal  notice  of  sale  in  the 
absence  of  statute  so  providing.  Nisbet  v. 
Great  Northern  Clay  Co.,  41  Wash.  107,  83 
Pac.  15. 

Violation  of  directions  by  consent. —  Where 
the  receiver  sells  upon  a  shorter  notice  than 
required  by  the  order,  with  the  consent  of 
the  parties,  the  sale,  being  fair  and  for  a 
full  price,  may  be  confirmed  by  the  court. 
Ghiradelli  v.  Leverone,  5  Ohio  Dec.  (Re- 
print) 486,  6  Am.  L.  Rec.  255,  confirmation 
upon  conflicting  affidavits  as  to  consent. 

71.  South  Baltimore  Brick,  etc.,  Co.  i\ 
Kirby,  89  Md.  52,  42  Atl.  913;  Morrison  h\ 
Lincoln  Sav.  Bank,  etc.,  Co.,  1  Nebr.  (Unoff.) 
449,  96  N.  W.  230. 

72.  Deford  v.  Macwatty,  82  Md.  168,  33 
Atl.  488 ;  Morrison  v.  Lincoln  Sav.  Bank, 
etc.,  Co.,  1  Nebr.  (Unoff.)  449,  96  N.  W.  230, 
advertisement  giving  no  other  description  of 
the  property  to  be  sold  than  the  "  remaining 
assets  of  the  bank  "  held  insufficient. 

The  notice  should  be  sufficient  in  time  ac- 
cording to  the  nature  and  situation  of  the 
property  to  give  an  opportunity  to  those 
likely  to  bid  to  make  necessary  examination 
of  the  property  in  order  to  enable  them  to 
bid.  Strickland  v.  National  Salt  Co.,  43 
Misc.  (N.  Y.)  172,  88  N.  Y.  Suppl.  323  [af- 
firmed in  105  N.  Y.  App.  Div.  640,  94  N.  Y. 
Suppl.  936]. 

A  notice  at  variance  with  the  order  and 
which  excludes  bidders  of  a  certain  class  is 
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5,  Time  of  Sale.'^  The  sale  of  property  by  a  receiver  must  be  made  within 
the  time  fixed  by  the  order  of  the  court.''*  But  where  the  sale  is  to  be  made  upon 
notice,  in  proper  cases  the  sale  may  be  adjourned  to  another  day.'^^ 

6.  Conduct  of  Sale  '®  —  a.  By  Whom  Ma.de."  When  the  court  sells  property 
which  it  has  in  its  possession  through  a  receiver,  it  may  order  the  sale  to  be  made 
by  the  receiver/^  and  although  an  ordinary  chancery  receiver  is  clothed  with  no 
estate  in  the  property,  he  may  become  an  officer  of  the  court  to  effect  sale,  by 
special  authority,  or  the  sale  may  be  made  through  other  officers  so  empowered 
by  the  court. If  after  the  order  of  sale  is  made  it  transpires  that  the  receiver 
cannot  be  present  at  the  time  fixed,  the  court  may  appoint  a  master  for  the  sole 
purpose  of  conducting  the  sale  and  reporting  the  proceedings  to  the  court. 


bad  and  a  sale  thereunder  should  not  be  con- 
firnaed.  Slaughter  v.  Strother,  99  Ga.  633, 
27  S.  E.  764. 

Form  of  advertisement  see  Charter  Oak 
Stove,  etc.,  Co.  v.  Rice,  106  La.  77,  30  So. 
321;  Foster  V.  Barnes,  81  Pa.  St.  377. 

73.  Where  business  is  continued  see  supra, 
IV,  F,  6,  e,  (III),  (A),  note  14. 

74.  Ackerman  v.  Ackerman,  50  Nebr.  54, 

69  N.  W.  388  (holding  that  where  the  re- 
ceiver is  required  to  sell  on  a  day  named,  if 
he  advertises  and  sells  after  that  date,  with- 
out an  order  of  court,  the  sale  is  void,  and 
not  merely  irregular  in  the  sense  that  con- 
firmation over  objection  will  render  it 
valid)  ;  Morrison  v.  Lincoln  Sav.  Bank,  etc., 
Co.,  1  Nebr.  (Uno£F.)449,  96  N.  W.  230. 

75.  See  Nisbet  v.  Great  Northern  Clay  Co., 
41  Wash.  107,  83  Pac.  15. 

Refusal  to  adjourn. —  Where  the  receiver 
refuses  to  adjourn  a  sale  in  the  exercise  of 
a  discretion,  the  court  will  not  refuse  to 
confirm  the  same  on  that  account.  Bethle- 
hem Iron  Co.  V.  Philadelphia,  etc.,  R.  Co.,  49 
N.  J.  Eq.  356,  23  Atl.  1077.  Wliere  the 
proposed  adjournment  is  sought  for  the  pur- 
pose of  making  an  application  to  the  court 
for  an  order  discharging  the  receiver  of  a 
corporation,  under  a  provision  for  such  dis- 
charge in  the  discretion  of  the  court,  when 
it  appears  that  "  the  debts  of  the  corporation 
have  been  paid  or  provided  for,  and  that 
there  remains,  or  can  be  obtained  by  further 
contributions,  sufficient  capital  to  enable  it 
to  resume  its  business,*'  the  propriety  of  the 
exercise  of  the  receiver's  discretion  in  refus- 
ing an  adjournment  will  depend  upon  the 
merit's  of  the  proposed  application  to  be  made 
to  the  court.    Fleming  v.  Fleming  Hotel  Co., 

70  N.  J.  Eq.  509,  61  Atl.  739. 

76.  Judicial  sales  generally  see  JuDlcIAii 
Sales,  24  Cye.  2\  et  seq. 

Place  •— location  of  land  see  infra,  note 
98. 

77.  By  whom  judicial  sales  generally  made 

see  JUDICIAL  Sales,  24  Cyc.  11. 

78.  See  the  cases  cited  infra,  this  note; 
and  supra,  IV,  H,  2,  a,  note  40. 

A  statute  requiring  the  master  to  make 
all  sales  ordered  by  the  court  in  granting 
equitable  relief,  and  a  statute  providing  for 
the  appointment  of  a  receiver  to  dispose  of 
property  according  to  a  judgment  or  to  pre- 
serve it  pending  appeal,  must  be  construed 
together,^  and  when  so  construed  the  rule  is 
that  while  generally  sales  ordered  by  the 


court  in  granting  equitable  relief  must  be 
made  by  the  master,  the  court  is  not  bound 
to  follow  this  rule  where  the  property  is 
already  in  its  possession  through  a  receiver, 
but  may  order  the  sale  to  be  made  by  the 
receiver.  Buist  v.  Merchants',  etc.,  Bank, 
65  S.  C.  487,  43  S.  E.  958. 

A  statute  requiring  a  sheriff  to  make  all 
sales  of  property  under  process  of  execution 
or  order  of  sale  is  not  exclusive  of  the  right 
of  the  court  to  order  a  sale  by  a  receiver  of 
property  which  it  is  administering  through 
a  receiver,  although  the  court  may  resort 
to  the  statute.  Stith  v.  Moore,  42  Tex.  Civ. 
App.  528,  95  S.  W.  587;  Farmers',  etc.,  Nat. 
Bank  v.  Waco  Electric  R.,  etc.,  Co.,  (Tex. 
Civ.  App.  1896)  36  S.  W.  131. 

79.  Mason  r.  Hubner,  104  Md.  554,  65 
Atl.  367 ;  Gaither  v.  Stockbridge,  67  Md.  222, 
9  Atl.  632,  10  Atl.  309. 

80.  See  Cleveland  First  Nat.  Bank  v. 
Shedd,  121  U.  S.  74,  7  S.  Ct.  807,  30  L.  ed. 
877. 

81.  Threadgill  v.  Colcord,  16  Okla.  447,  85 
Pac.  703,  where  it  wa.s  held  that  the  statutes 
of  Oklahoma  did  not  require  that  a  person 
appointed  to  make  a  judicial  sale  should 
give  bond  or  take  an  oath  and  that  the 
statute  embracing  such  requirements  as  to 
a  receiver  did  not  apply;  that  in  the  ab- 
sence of  such  statutory  requirement  the 
court  had  authority  to  make  the  appoint- 
ment, one  reason  suggested  being  that  a  pur- 
chaser would  not  pay  the  purchase-price  to 
the  special  agent  appointed  merely  for  the 
purpose  of  conducting  the  sale,  but  would 
pay  it  to  the  receiver  and  would  be  fully 
protected  in  such  payment  by  the  statutory 
bond  which  had  been  given  by  the  receiver. 

Sales  after  death  of  receiver. —  Where, 
after  the  death  of  a  testator  who  devised 
real  estate  in  trust  for  sale,  a  receiver  was 
appointed  in  a  friendly  suit  in  England  for 
the  administration  of  the  estate,  to  collect 
the  assets  in  Canada  and  sell  the  lands 
there,  to  which  suit  the  trustee  was  a  de- 
fendant, and  subsequently  the  receiver  died 
and  the  agents  of  the  trustee  in  Canada,  who 
had  managed  the  estate  for  the  deceased  re- 
ceiver, continued  to  collect  the  assets  and 
make  sales,  with  the  knowledge  and  concur- 
rence of  the  ti'ustee  and  the  parties  in  Eng- 
land, it  was  held  that  such  sales  were  not 
void,  and  would  be  enforced  or  not.  accord- 
ing as  to  the  court  appeared,  in  view  of  the 
circumstances,  to  be  proper;  and  a  decree  was 
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b.  Who  May  Purchase  —  (i)  In  General.  As  in  judicial  sales  generally, 
the  rule  is  against  permitting  any  one  who  sustains  fiduciary  relations  to  the  parties 
or  property  from  gaining  personal  advantage  by  purchasing  at  the  sale  of  prop- 
erty in  the  hands  of  the  receiver/^  although  a  sale  to  such  person  is  voidable 
only.^^  Others  may  purchase,  if  the  sale  is  in  good  faith  and  not  for  any  fraudulent 
purpose/^  and  a  mere  close  relationship  of  the  purchaser  to  the  receiver  does  not 
show  such  fraud  or  bad  faith. 

(ii)  The  Receiver.  Ordinarily  a  receiver  will  not  be  permitted  to  purchase 
as  an  individual  what  he  sells  as  receiver, either  directly  or  indirectly, nor  is 
it  proper  for  him  to  purchase  at  his  own  sale  even  though  he  does  so  as  agent 
of  another.  Such  a  sale  is  voidable  at  the  election  of  interested  parties,  at 
whose  instance  it  will  be  set  aside,  and  the  court  will  not  stop  to  inquire  whether 
or  not  there  was  actual  fraud  in  the  transaction.^^    So  the  receiver's  account 


made  for  the  purchaser  in  respect  of  the  sale 
in  question.  Stickney  v.  Tylee,  13  Grant  Cli. 
(U.  C.)  193. 

82.  See  Judiciax  Sales,  24  Cyc.  29. 

83.  Crayton  v.  Spullock,  87  Ga.  326,  13 
S.  E.  561,  holding  that  an  attorney  who 
brings  an  equitable  petition  to  marshal  and 
administer  the  assets  of  a  corporation,  and 
who,  by  a  consent  decree,  is  to  be  paid  for 
his  services  out  of  the  proceeds  of  a  re- 
ceiver's sale  of  the  property,  so  far  repre- 
sents the  corporation  that  he  cannot  purchase 
the  property  for  himself  at  the  sale  at  a 
grossly  inadequate  price. 

Statute  against  purchase  by  attorneys.—- 
In  Mann  v.  Fairchild,  14  Barb.  (N.  Y.)  548, 
it  was  held  that  a  statute  prohibiting  the 
purchase  of  choses  in  action  by  attorneys, 
counselors,  or  solicitors,  generally,  for  the 
purpose  of  bringing  suits  thereon,  extended 
to  purchases  made  at  judicial  sales  had  under 
tlie  direction  of  a  receiver. 

Purchase  by  attorney  generally  see  Attor- 
ney AND  Client,  4  Cjc.  958. 

84.  See  Judicial  Sales,  24  Cyc.  29. 
Directors  of  corporation. —  The  relation  of 

directors  to  a  corporation  is  essentially  a 
fiduciary  one  and  they  are  therefore  generally 
inhibited  from  purchasing  the  corporate 
property  for  their  own  benefit  ( see,  generally, 
Corporations,  10  Cyc,  791  et  seq.),  but 
where  the  legal  title  and  control  of  all  the 
corporate  property  is  vested  in  a  receiver  in 
trust  for  the  benefit  of  creditors,  a  director 
creditor,  having  interests  to  protect,  may,  in 
good  faith,  purchase  the  property  at  a  sale 
ordered  by  the  court,  especially  where  there 
are  other  active  directors  and  the  sale  is 
made  subject  to  confirmation  by  the  court, 
but  the  director  must  act  in  the  utmost  good 
faith  because  the  transaction  will  be  jeal- 
ously scrutinized.  Janney  v.  Minneapolis 
Industrial  Exposition,  79  Minn.  486,  82  N.  W. 
976,  50  L.  E.  A.  273. 

85.  See,  generallv.  Judicial  Sales,  24  Cyc. 
29. 

A  party  may  purchase  at  such  sale.  Mc- 
Donald V.  Miller,  54  111.  App.  325. 

Creditors. —  The  judgment  creditors  of  a 
corporation  may  bid  on  and  buy  the  property 
sold  to  satisfy  the  judgments.  Libby  v.  Eose- 
krans,  55  Barb.  (N.  Y.)  202.  And  a  cred- 
itor, acting  in  good  faith  and  with  the  ap- 
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proval  of  the  court,  may  purchase  from  the 
receiver  the  debtor's  equity  of  redemption 
at  any  reasonable  agreed  price.  Pitzele  V. 
Cohn,  217  111.  30,  75  N.  E.  392  iaffirming 
117  111.  App.  342]. 

86.  Yetzer  v.  Applegate,  85  Iowa  121,  52 
N.  W.  118,  where  the  sale  was  to  the  re- 
ceiver's sons,  and  the  lower  court's  refusal 
to  approve  it  was  reversed,  it  appearing  that 
the  property  was  of  an  unsalable  character, 
and  had  already  been  sold  to  pay  taxes,  and 
the  time  for  redemption  had  almost  expired, 
and  the  consideration  for  the  sale  was  in  ex- 
cess of  the  appraised  value  of  the  property, 
and  the  fairness  of  the  sale  was  not  ques- 
tioned. 

87.  Arkansas. —  Penzel  Grocer  Co.  v.  Wil- 
liams, 53  Ark.  81,  13  S.  W.  736. 

loivu. —  Groeltz  v.  Cole,  128  Iowa  340,  103 
N.  W.  977. 

Kentucky. —  Wagner  v.  Swift's  Iron,  etc.. 
Works,  26^S.  W.  720,  16  Ky.  L.  Eep.  273. 

Louisiana. —  In  re  Sheets  Lumber  Co.,  52 
La.  Ann.  1337,  27  So.  809. 

North  Dakota. — Patterson  v.  Ward,  6  N.  D. 
609,  72  N.  W.  1013. 

Wisconsin. —  Harrigan  v.  Gilchrist,  121 
Wis.  127,  363,  99  N.  W.  909. 

England. — Anderson  v.  Anderson,  9  Jr.  Eq. 
23. 

See  42  Cent.  Dig.  tit.  "  Eeceivers,"  §  234. 

A  receiver  of  two  estates  cannot  buy  a 
claim  held  by  one  of  the  estates  against  the 
other,  but  the  purchase  inures  to  the  benefit 
of  the  parties  interested.  Titherington  v. 
Hodge,  81  Ky.  286,  5  Ky.  L.  Eep.  211. 

Acquiring  trust  property  generally  see  su- 
pra, IV,  F,  6,  b,   (II),  (B). 

88.  Penzel  Grocer  Co.  v.  Williams,  53  Ark. 
81,  13  S.  W.  736;  French  v.  Pittsburg 
Vehicle,  etc.,  Co.,  1'84  Pa.  St.  161,  39  Atl. 
63,  sale  to  firm  of  which  receiver  was  to  be- 
come a  member. 

89.  Carr  v.  Houser,  46  Ga.  477,  where  the 
receiver  insisted  that  he  bid  off  property  as 
agent  of  his  brother  and  not  for  himself,  and 
on  timely  election  by  parties  beneficially  in- 
terested the  sale  was  set  aside. 

90.  Carr  v.  Houser,  46  Ga.  477;  Tithering- 
ton V.  Hodge,  81  Ky.  286,  5  Kv.  L.  Eep.  211; 
Harrigan  v.  Gilchrist,  121  Wis.  127,  363,  99 
N.  W.'  909. 

91.  Titherington  v.  Hodge,  81  Ky.  286,  5 
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may  be  surcharged  with  the  difference  between  the  price  received  and  the  value 
of  the  property. The  sale  is  not  void  yer  se,  however/^  and  the  parties  bene- 
ficially interested  may  ratify  it/'^  or  by  their  conduct  preclude  themselves  from 
asserting  its  invalidity. 

c.  Manner,  Terms,  and  Conditions  of  Sale  —  (i)  In  General,  In  the  sale 
of  property  in  the  hands  of  a  receiver,  the  aim  of  the  court  and  the  efforts  of  the 
receiver  should  be  directed  toward  securing  the  best  price  obtainable  under  all 
the  circumstances.^®  The  receiver  exercises  a  naked  power  according  to  the 
mandate  of  the  court/^  the  terms  of  which  he  should  pursue/^  and  a  direction 
to  sell  assets  confers  no  authority  to  exchange  them  for  other  property. He 


Ky.  L.  Rep.  211;  Harrington  v.  Gilchrist, 
121  Wis.  127,  363,  99  N.  W.  909. 

92.  In  re  Dugiamonia  Shingle,  etc.,  Co., 
118  La.  242,  42  So.  789  (holding  that  a  re- 
ceiver who  sold  almost  the  entire  product  of 
a  sawmill  under  his  administration  to  a  firm 
of  which  he  was  a  member  should  be  required 
to  prove,  otherwise  than  by  his  bare  state- 
ment, that  the  full  market  price  had  been 
paid  for  the  lumber,  and  that  no  profit  was 
made  by  the  firm  out  of  the  transaction)  ; 
In  re  Sheets  Lumber  Co.,  52  La.  Ann.  1337, 
27  So.  809  (holding  that  a  receiver  who  buys 
property  of  the  estate  under  his  administra- 
tion, when  sold  under  order  of  court,  will 
be  held  liable  for  at  least  the  appraised  value 
of  such  property,  when  the  sale  is  not  at- 
tacked for  nullity)  ;  Pangburn  v.  American 
Vault,  etc.,  Co.,  205  Pa.  St.  93,  54  Atl.  508; 
French  v.  Pittsburg  Vehicle,  etc.,  Co.,  184  Pa. 
St.  161,  39  Atl.  63  (where  a  receiver  sold 
to  a  firm  of  which  it  was  then  understood  he 
was  to  become  a  member  after  his  release 
from  the  receivership,  and  of  which  he  was 
a  member  at  the  time  of  the  audit  of  his 
account  as  receiver,  and  it  was  held  that  his 
account  should  be  surcharged  with  the  differ- 
ence between  the  appraised  value  of  the  goods 
and  the  sale  price,  in  the  absence  of  evidence 
explaining  his  conduct). 

93.  Jackson  v.  Clark  First  State  Bank,  21 
S.  D.  484,  113  N.  W.  876  (sale  to  bank  in 
which  receiver  was  interested  not  vacated 
where  parties  not  injured  thereby)  ;  Har- 
rigan  v.  Gilchrist,  121  Wis.  127,  363,  99 
N.  W.  909  (holding  that  where  there  was  no 
fraud  and  to  set  aside  the  transaction  would 
result  only  in  expense  without  adding  any- 
thing to  the  trust  fund,  the  transaction  would 
not  be  disturbed). 

Sale  at  highest  market  price  at  place  of 
sale.— Where  a  receiver  sold  products  of  the 
business  for  cash,  for  the  highest  market 
price  at  the  place  of  sale,  to  a  concern  of 
which  he  was  manager,  he  was  not  required 
to  account  for  profits  made  by  the  latter 
firm  by  selling  the  property  in  distant 
markets,  it  appearing  that  the  trust  estate 
was  benefited  by  the  sale,  and  that  the  funds 
of  the  trust  estate  were  insufficient  to  meet 
the  expense  of  shipping  to  distant  markets, 
and  the  original  owner,  before  the  appoint- 
ment of  the  receiver,  had  sold  one  third  of 
its  products  to  the  same  vendee.  Chandler 
r.  Gushing- Young  Shingle  Co.,  13  Wash.  89, 
42  Pac.  548. 

Collateral  attack  on  such  sales  is  not  per- 


mitted, Groeltz  v.  Cole,  128  Iowa  340,  103 
N.  W.  977.  See  also  Wagner  v.  Swift  Iron, 
etc.,  Works,  26  S.  W.  720,  16  Ky.  L.  Rep. 
273.  So  in  Fish  v.  Smith,  73  Conn.  377,  47 
Atl.  711,  it  was  held  that  under  a  statute 
of  Minnesota  providing  that  in  an  action 
by  a  creditor  against  the  corporation  the 
court  may  order  the  receiver  to  invite  bids 
from  the  creditors  for  the  corporate  assets 
in  full  satisfaction  of  their  claims,  and  may 
direct  the  acceptance  of  any  such  bid,  and  a 
conveyance  accordingly,  a  sale  and  assign- 
ment by  receivers  to  themselves  as  trustees 
for  certain  creditors  of  the  corporation  be- 
ing confirmed  by  the  court  of  Minnesota, 
and  no  appeal  taken,  in  an  action  by  the 
receivers'  assignee,  brought  in  Connecticut, 
for  unpaid  subscriptions  to  the  capital  stock, 
the  proceedings  in  Minnesota  were  conclusive. 

94.  Chandler  v.  Gushing- Young  Shingle 
Co.,  13  Wash.  89,  42  Pac.  548,  holding  that 
a  party  ratified  a  sale  by  claiming  the  pro- 
ceeds thereof. 

95.  Jackson  v.  Clark  First  State  Bank,  21 
S.  D.  484,  113  K  W.  876. 

Objections  and  estoppel  generally  see  in- 
fra, IV,  H,  8. 

96.  Horse  Springs  Cattle  Co.  v.  Schofield, 
9  N.  M.  136,  49  Pac.  954. 

97.  Hackensack  Water  Co.  v.  De  Kay,  36 
K  J.  Eq.  548. 

98.  Slaughter  v.  Strother,  99  Ga.  633,  27 
So.  764;  Leathers  v.  Kelling,  12  Ky.  L,  Rep. 
92. 

Under  a  statute  providing  for  a  sale  of  as- 
sets by  a  receiver,  upon  an  order  of  court 
and  upon  such  terms  as  the  court  shall  di- 
rect, the  receiver  cannot  sell  upon  terms  in 
conflict  with  the  order.  Ellis  v.  Little,  27 
Kan.  707,  41  Am.  Rep.  434. 

Place  —  location  of  land. —  In  Stith  v. 
Moore,  42  Tex.  Civ.  App.  528,  95  S.  W.  587, 
it  was  held  that  there  was  no  statute,  as  in 
the  case  of  execution  sales,  requiring  a  re- 
ceiver's sale  to  be  made  in  the  county  where 
land  to  be  sold  is  situated,  and  that  it  was 
within  the  discretion  of  the  court  wherein 
the  receivership  was  pending  to  permit  the 
sale  to  be  made  in  that  county  of  land  lying 
in  another  county. 

Confirmation  equivalent  to  previous  direc- 
tion see  infra,  IV,  TT,  7,  d.  (II). 

99.  Ellis  V.  Little.  27  Kan.  707.  41  Am. 
Rep.  434,  under  a  direction  to  sell,  "on  such 
terms  and  in  such  manner  as  in  his  judg- 
ment shall  be  for  the  best  interest  of  the 
creditors  and  all  interested." 

[IV.  H,  6,  C,  (l^l 
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should  offer  the  property  according  to  the  advertised  terms  of  the  sale.^  A 
receiver  may  be  authorized  to  sell  property  according  to  the  usual  course  of  busi- 
ness ;  ^  but  a  general  order  to  sell  the  property  which  has  been  placed  in  the  hands 
of  the  receiver  for  preservation  contemplates  a  sale  in  bulk  and  not  the  continu- 
ance of  a  retail  business.^ 

(ii)  Public  or  Private  Sale.  Ordinarily,  as  in  the  case  of  other  judicial 
sales,*  all  possible  publicity  as  to  the  time,  terms,  and  mode  of  a  receiver's  sale 
is  commended  and  adopted  to  obtain  the  best  price,^  and  the  sale  should  be  made 
at  public  auction  unless  the  officer  is  authorized  to  make  a  private  sale.^  But 
the  court  may  permit  a  private  sale  of  property  upon  a  showing  that  such  sale 
is  proper  and  for  the  advantage  of  the  estate;  ^  or  the  receiver  may  be  ordered 
to  sell  at  public  or  private  sale,  as  he  may  deem  it  best  for  the  interests  involved,* 
although  such  sales  are  required  to  be  made  subject  to  the  subsequent  approval  of 
the  court. ^ 

(ill)  Unauthorized  Conditions  Generally.  While  a  receiver  may 
adopt  conditions  of  sale  amply  sufficient  to  secure  compliance  by  the  purchaser 
with  his  bid,  he  cannot  impose  any  liability  upon  the  purchaser  with  respect 
to  the  property  sold  which  would  not  result  by  law  from  his  purchase, nor  can 
the  court  adopt  unauthorized  conditions  which  affect  the  rights  of  creditors  after 
participation  in  the  distribution,  so  as  to  bind  non-assenting  creditors,^^  or  impose 


1.  Patterson  Patterson  Dry  Goods  Co., 
207  Pa.  St.  252,  56  Atl.  442. 

2.  Williamson  v.  Wilson,  1  Bland  (Md.) 
418. 

Sale  in  the  ordinary  way  of  business  of 

finished  articles,  rather  than  in  any  other 
way,  if  they  can  be  sold  within  a  reasonable 
time,  has  been  favored.  Case  V.  Fish,  63 
Wis.  475,  22  N.  W.  322. 

Conduct  of  business  generally  see  supra, 
IV,  F,  6,  e,  (III). 

3.  Terry  v.  Martin,  7  N.  M.  54,  32  Pac. 
157. 

4.  See  Judicial  Sales,  24  Cyc.  22. 

5.  In  re  New  York  Silk  Mfg.  Co.,  10  N.  J. 
L.  J.  88 ;  Potts  V.  New  Jersey  Arms,  etc., 
Co.,  17  N.  J.  Eq.  395  [affirmed  in  17  N.  J. 
Eq.  516],  under  a  statute  permitting  a 
public  or  private  sale. 

6.  South  Baltimore  Brick,  etc.,  Co.  v. 
Kirby,  89  Md.  52,  42  Atl.  913,  holding  that 
a  decree  directing  a  sale  of  property,  and 
requiring  that  notice  thereof  be  given  by  ad- 
vertisement, requires  a  public  sale,  and  that 
no  deviation  from  the  terms  of  a  decree  is 
more  obnoxious  to  objection  than  selling  at 
private  sale  when  the  decree  directs  a  public 
sale. 

7.  Pitzele  V.  Cohn,  217  111.  30,  75  N.  E. 

392  [affirming  117  111.  App.  342].  See  also 
Brookfield  v.  Sharp,  88  Md.  713,  41  Atl.  1072. 

Showing  reasons  for  sale. —  In  practice  it 
is  usual  and  proper,  when  officers  of  the  court 
charged  with  the  duty  of  making  sale  of 
property  deem  it  judicious  or  advantageous 
to  make  a  private  sale,  for  them,  either  in 
a  previous  application  to  the  court  for  au- 
thority to  sell  at  private  sale,  or  in  the 
report  of  such  sale,  when  made  without  pre- 
vious authority,  to  give  reasons  and  facts  — 
with  some  evidence  if  the  court  so  requires 
—  that  wnll  enable  the  court  to  act  advisedly 
in  respect  to  the  sale  so  proposed  or  reported. 
Mason  v.  Hubner.  104  Md.  554,  65  Atl.  367; 

[IV,  H,  6,  e,  (l)] 


South  Baltimore  Brick,  etc.,  Co,  v.  Kirby, 
89  Md.  52,  42  Atl.  913,  holding  that  where 
a  consent  decree  directs  a  sale  at  public  auc- 
tion and  the  receiver  desires  to  sell  at  private 
sale,  the  proper  course  is  to  pass  an  order, 
on  the  receiver's  petition,  to  show  cause  why 
such  sale  should  not  be  authorized. 

Consent  of  the  parties  to  a  private  sale 
made  in  good  faith  after  an  appeal  from  a 
decree  directing  a  public  sale  will  justify  the 
approval  of  such  private  sale,  and  this  with- 
out regard  to  whether  a  prior  order  direct- 
ing a  private  sale  had  been  superseded. 
Gretzer  v.  Applegate,  85  Iowa  121,  52  N.  W. 
118. 

8.  Smith  V.  New  York  Consol.  Stage  Co., 
28  How.  Pr.  (N.  Y.)  377. 

9.  See  infra,  IV,  H,  7. 

10.  Hackensack  Water  Co.  v.  De  Kay,  36 
N.  J.  Eq.  548,  holding  that  if  he  attempts 
to  annex  unauthorized  conditions  he  does  a 
nugatory  act. 

11.  Loney  v.  Bayly,  45  Md.  447,  43  Md. 
10,  where  a  receiver  of  partnership  effects  re- 
ported a  proposition  of  a  party  to  purchase 
the  entire  stock  of  goods,  debts,  etc.,  of  the 
firm,  praying  the  court  to  accept  it  and  au- 
thorize the  sale,  and  with  the  report  was 
filed  an  agreement  between  the  partners  and 
a  large  number  of  creditors  wherein  the  pro- 
posed sale  was  assented  to  and  recommended, 
and  the  creditors  executed  the  same  under 
their  hands  and  seals,  covenanting  and  agree- 
ing with  the  partners  that  in  consideration 
that  the  latter  would  assent  to  the  sale,  as 
well  as  of  the  dividends  to  be  received  from 
the  proceeds,  the  creditors  did  and  would  for- 
ever acquit,  etc.,  the  firm  and  the  several 
members  thereof  from  any  and  all  balance 
or  balances  that  might  remain  due  on  their 
several  claims,  whereupon  the  proposition  was 
accepted  and  the  sale  authorized,  and  it  was 
held  that  a  creditor  who  had  not  joined  in 
such  agreement  was  not  estopped  to  sue  the 
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upon  the  receiver  conditions  annexed  to  an  offer  to  purchase  which  affect  him 
in  his  private  rights/^ 

(iv)  Bale  in  Gross  or  in  Parcels.  The  court  may  order  the  sale  of  the 
entire  property  in  bulk/^  and  under  a  general  authority  to  sell  the  receiver  may 
sell  all  the  property  together/*  and  taking  into  consideration  the  nature  and 
character  of  the  property,  that  it  was  constructed  and  operated  as  a  single  plant, 
and  the  adaptation  of  each  part  of  the  property  to  the  whole,  this  may  be  the 
most  advantageous  and  judicious  mode  of  selling  the  property.^''  But  the  mxcthod 
should  be  adopted  which  will  produce  the  most  money  or  be  most  advantageous 
to  all  the  parties  interest ed.^*^ 

(v)  Price.  Ordinarily  the  receiver  should  accept  the  highest  bid  offered 
for  the  property,  and  as  between  responsible  persons  he  has  no  discretion  to  sell 
to  one  whose  bid  is  lower  than  that  of  another/^    So  the  court,  upon  ordering 


debtors  for  the  balance  due  him  after  accept- 
ing his  dividend  out  of  the  proceeds  of  such 
sale. 

12.  In  re  Irish,  40  Ch.  D.  49,  58  L.  J.  Ch. 
279,  60  L.  T.  Rep.  N.  S.  224,  37  Wkly.  Rep. 
231,  where  a  business  was  in  the  hands  of 
a  manager  and  receiver,  and  an  offer  was 
made  to  buy  the  whole  business  as  a  going 
concern  on  condition  that  the  receiver  and 
manager  be  restrained  from  soliciting  orders 
from  the  existing  customers,  and  the  court 
refused  so  to  order. 

13.  See  Watkins  v.  Minnesota  Thresher 
Mfg.  Co.,  41  Minn.  150,  42  N.  W.  862. 

14.  Parker  v.  Bluffton  Car  Wheel  Co.,  108 
Ala.  140,  18  So.  938;  Fleming  v.  Fleming 
Hotel  Co.,  70  K  J.  Eq.  509,  61  Atl.  739; 
Metropolis  Nat.  Bank  v.  Sprague,  20  N,  J. 
Eq.  159. 

Judicial  sales  generally  see  Judicial  Sales, 
24  Cyc.  24. 

15.  Parker  v.  Bluffton  Car  Wheel  Co.,  108 
Ala.  140,  18  So.  938;  Fleming  v.  Fleming 
Hotel  Co.,  70  N.  J.  Eq.  509,  61  Atl.  739, 
where  the  assets  were  those  of  a  hotel  cor- 
poration and  consisted  largely  of  household 
goods,  liquors,  cigars,  etc.,  and  an  unexpired 
leasehold  and  it  did  not  appear  that  the  goods 
would  have  realized  a  greater  sum  if  sold 
by  the  receiver  as  separate  articles  to  be 
removed  from  the  premises  and  it  was  held 
that  the  sale  in  bulk  was  not  objectionable. 

Question  left  to  creditors. —  In  Wenar  v. 
Schwartz,  117  La.  81,  41  So.  360,  it  was 
held  that  the  question  whether  property  of 
an  insolvent  corporation  should  be  sold  in 
bulk  or  parcels  should  be  left  to  the  creditors, 
and  that  where  a  creditor  holding  a  large 
majority  of  the  claims  against  the  corpora- 
tion requested  the  receiver  to  sell  in  bulk, 
•such  request  will  be  granted  unless  there  is 
some  conclusive  reason  against  it. 

16.  Case  v.  Fish,  63  Wis.  475,  22  N.  W. 
322,  where  it  was  said  by  the  court  of  last 
■fCsort  that  while  that  court  was  not  dis- 
})osod  to  direct  in  what  manner  the  receiver 
slionld  proceed  in  this  respect,  it  beins]j  in  a 
groat  degree  a  matter  for  the  discretion  of 
the  court  appointing  the  receiver,  yet  the 
a])peUate  court  was  inclined  to  hold  that  an 
order  directing  the  sale  of  a  hirge  business 
and  all  the  personal  projierty  belonging 
t'u'.  cto  as  a  whole  was  not  calculated  to  pro- 


duce the  most  money  or  result  most  ad- 
vantageously to  the  parties,  as  it  would  of 
necessity  limit  the  bidders  to  a  very  few 
persons ;  that  while  the  buildings,  machin- 
ery, fixtures,  material  in  process  of  construc- 
tion and  good-will  of  the  business  vv^ould 
probably  bring  more  when  sold  as  a  whole 
than  if  sold  in  parcels,  the  same  is  not  true 
as  to  finished  articles  on  hand,  or  even  as 
to  materials  on  hand  which  have  not  been 
partially  converted  into  finished  products; 
that  as  to  the  latter  a  more  advantageous 
sale  in  smaller  quantities  would  be  likely; 
and  that  if  they  can  be  sold  within  a 
reasonable  time  in  the  ordinary  course  of 
business  that  method  should  be  pursued,  or 
they  should  be  sold  in  separate  parcels. 

With  reference  to  particular  claims  against 
particular  parts  of  property.— Where  the 
sale  is  free  of  encumbrances,  under  a  statute, 
it  should  be  ordered  in  such  mode  and  par- 
cels as  that  the  proceeds  of  the  sale  of  each 
description  of  the  property  may  be  distributed 
with  reference  to  the  particular  liens  which 
are  preserved  and  transferred  to  such  pro- 
ceeds. Potts  V.  New  Jersey  Arms,  etc.,  Co., 
17  N.  J.  Eq.  395  iaprmed  in  17  N.  J.  Eq. 
516].  In  Louisiana  it  is  held  that  the  court 
may  provide  for  the  sale  of  the  mortgaged 
property  of  a  corporation  in  the  hands  of 
a  receiver  in  separate  lots,  for  a  pro-rating 
of  the  liens  of  the  mortgage  based  on  the 
report  of  the  appraisers.  Metropolitan  Bank 
V.  New  Orleans  Brewing  Assoc.,  51  La,  Ann. 
1525,  26  So.  418. 

Where  the  receiver  advertised  to  offer  the 
property  as  a  whole  or  in  lots  and  parcels 
as  might  be  for  the  best  interests  of  the 
trust,  he  should  not  refuse  to  oft'er  tlie  prop- 
erty as  a  whole  vv^here  bidders  were  present 
ofi'ering  to  pay  more  for  it  if  so  offered  than 
it  brous;-ht  when  sold  in  parcels.  Patterson 
V.  Patterson,  -207  Pa.  St.  252,  50  Atl. 
442. 

17.  South  Baltimore  Brick,  etc.,  Co.  V. 
Kirby,  89  Md.  52,  42  Atl.  913. 

Bid  less  than  that  at  prior  private  sale. — 
In  Bustor  r.  .Mann,  69  Ark.  23.  62  S.  W.  588. 
it  waa  hold  that  wliore  the  receiver  of  the 
iusolwMit  o\vnpv  of  a  sawmill  contracted  with 
one  of  Iho  creditors  for  the  sale  of  the  out- 
put of  the  mill,  after  which  the  price  of 
lumber  declined  and  such  creditor  iTuhiced 

[IV,  H,  6,  e,  (v^] 
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the  sale,  may  fix  a  minimum  price  at  which  the  property  shall  be  sold/^  or  an 
upset  price. 

(vi)  Ca&h  or  Credit.  Whether  a  sale  by  a  receiver  shall  be  for  cash  or 
credit  is  ordinarily  under  the  control  of  the  court,^^  and  the  direction  of  the  court 
is  held  to  be  the  measure  of  the  receiver's  authority  in  this  respect. 

(vii)  Sale  Free  From  Encumbrances?'^  Existing  liens  and  encum- 
brances being  in  no  way  affected  by  the  appointment  of  a  receiver  of  the  prop- 
erty,^^  it  is  held  that  the  court  has  no  inherent  power  to  order  a  sale  of  such  prop- 
erty by  the  receiver  free  from  such  encumbrances,^*  and  such  a  sale  cannot  affect 
liens  in  favor  of  persons  not  parties  to  the  suit,  or  their  right  to  pursue  the  property 
thereafter  for  the  enforcement  of  such  hens.^^  But  when  the  court  has  jurisdic- 
tion of  the  property  and  of  the  parties  concerned  in  a  contest  over  the  priority, 
of  encumbrances  thereon,  and  a  sale  of  the  property  becomes  expedient  in  the 
interests  of  all  the  parties,  the  court  has  power  to  order  a  sale  free  from  such 
encumbrances.^^    The  subject  is  sometimes  controlled  by  statute  under  which 


the  receiver  to  obtain  an  order  of  court  for 
the  sale  of  the  manufactured  product  at 
public  auction,  if  at  such  sale  no  one  offered 
to  pay  the  contract  price,  the  receiver  should 
have  held  the  lumber  for  the  creditor  and 
demanded  the  contract  price,  but  that  the 
court  could  not  render  judgment  against 
such  party,  on  the  receiver's  settlement,  for 
any  loss  caused  by  the  public  sale. 

Chilling  bidding  see  infra,  IV,  H,  7,  c,  (iii). 

Puffing  see  Judicial  Sales,  24  Cyc.  28. 

18.  Bryan-Brown  Shoe  Co.  v.  Block,  52 
Ark.  458,  12  S.  W.  1073;  Slaughter  v. 
Strother,  99  Ga.  633,  27  S.  E.  764. 

Correction  of  mistake  in  computation. — Al- 
though the  court  may  only  confirm  or  set 
aside  a  receiver's  sale  and  cannot  modify  it, 
it  may  correct  a  mere  mistake  made  in  com- 
putation when  the  record  and  papers  furnish 
all  the  data  for  the  correction.  Thus  where 
the  court  ordered  a  sale  for  not  less  than 
seventy  per  cent  of  the  invoice  price  of  the 
goods  to  be  sold  and  the  sale  was  so  adver- 
tised and  a  party  to  tlie  suit  bid  seventy 
per  cent  for  the  property,  the  contract  be- 
tween the  receiver  and  the  bidder  was  for 
seventy  per  cent  of  the  invoice  price,  and 
where  the  receiver,  in  computing  the  amount 
to  be  paid,  by  a  mere  mistake  in  extending 
the  value  of  some  of  the  property,  fell  short 
of  the  actual  amount,  the  mistake  might  be 
corrected  and  the  bidder  charged  with  the 
seventy  per  cent  of  the  invoice  value  accord- 
ing to  his  bid.  Bryan-Brown  Shoe  Co.  v. 
Block,  52  Ark.  458,  12  S.  W.  1073. 

19.  In  re  Newark  Sav.  Inst.,  (N.  J.  Ch. 
1887)  9  Atl.  375. 

20.  Fitzner  v.  Noullet,  114  La.  400,  38 
So.  398,  where  the  court  revoked  an  order 
of  sale  on  credit  by  a  receiver  in  proceedings 
to  liquidate  a  partnership  in  which  no  ques- 
tion of  insolvency  was  involved,  as  against 
one  entitled  to  satisfaction  of  a  lien  on  the 
property  as  against  a  former  owner. 

21.  Leathers  v.  Kelling,  12  Ky.  L.  Rep. 
92,  holding  that  if  a  receiver,  directed  to 
sell  property  on  credit,  sells  for  cash  at  the 
instance  of  the  parties,  he  acts  as  their  agent 
and  not  as  receiver. 

Compliance  with  and  enforcement  of  bid 
see  also  infra,  IV,  H,  10. 

[IV,  H,  6,  e,  (V)] 


Security  from  purchaser  in  judicial  sales 

generally  see  Judicial  Sales,  24  Cyc.  31. 

22.  Title  of  purchaser  subject  to  liens  see 
infra,  IV,  H,  12,  c,   (ii),  (c). 

23.  See  supra,  IV,  D,  3,  d,  (ii). 

24.  In  re  Lebanon  Brewing  Co.,  3  Pa.  Dist. 
260. 

Receiver  of  corporation. —  Potts  v.  New 
Jersey  Arms,  etc.,  Co.,  17  N.  J.  Eq.  516 
[overruling  Kelly  v.  Neshanic  Min.  Co.,  7 
N.  J.  Eq.  579]  (holding  that  under  the  act 
at  that  time  governing  the  receivership  of 
insolvent  corporations,  courts  of  equity  did 
not  pursue  the  practice  of  courts  of  ad- 
miralty in  proceedings  in  rem  under  which 
all  persons  interested  in  the  property  are 
parties  before  the  court ;  that  the  provision 
of  the  act  which  directs  that  creditors  shall 
be  paid  proportionately  of  the  amount  of 
their  respective  claims,  excepting  mortgages 
and  judgments,  etc.,  means  not  that  mortgage 
creditors  should  be  preferred  to  the  whole 
extent  of  their  mortgages  but  only  that  the 
old  liens  should  remain  unaffected)  ;  In  re 
Coleman,  174  N.  Y.  373,  66  N.  E.  983  (hold- 
ing  that  a  receiver  in  a  proceeding  to  dis- 
solve a  corporation  under  the  statutes  of 
New  York  takes  only  the  title  which  the 
corporation  had,  and  that  subject  to  the 
liens  then  existing  on  the  property;  that  a 
sale  subject  to  particular  liens  does  not 
convey  a  title  free  from  the  lien  of  an  exist- 
ing judgment;  that  the  provisions  of  the  code 
of  civil  procedure  permitting  sale  of  lands 
in  partition  free  from  liens  are  not  applicable 
to  such  a  case;  that  the  statute  gives  the 
receiver  in  these  proceedings  power  to  redeem 
or  to  sell  subject  to  liens,  and  he  cannot 
do  otherwise  than  pursue  one  of  these 
methods) . 

But  as  to  sales  subject  to  receiver*s  certifi- 
cates see  supra,  IV,  G,  5. 

25.  See  the  cases  cited  supra,  note  24. 
See  also  infra,  IV,  H,  12,  e,  (ii) ,  (c) . 

26.  Mercantile  Realty  Co.  v.  Stetson,  120 
Iowa  324,  94  N.  W.  859  (holding  that  where 
one  claiming  an  attachment  lien  is  a  party 
and  appears  to  the  application  to  sell,  an 
order  of  sale  "  subject  to  mortgages "  and 
without  right  of  redemption  negatives  the 
existence  of  any  lien  except  the  mortgages )  ; 
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the  power  to  order  a  sale  free  from  encumbrances  may  be  exercised  in  particular 
cases.^^ 

7.  Confirmation,  Vacating,  and  Setting  Aside  —  a.  Necessity  of  Confirmation. 

Where  a  receiver  is  directed  generally  to  sell  the  property  in  his  charge,  the  rule 
is  that  the  sale  is  not  complete  and  binding,  and  the  purchaser  acquires  no  title, 
untilitis  confirmed  by  the  court,^^  before  which  time  the  purchaser  has  been  regarded 
as  a  mere  preferred  proposer.^®  So  where  the  receiver  is  directed  to  sell,  with 
discretion  in  him  as  to  the  manner  of  sale,  either  at  public  or  private  sale,  the 
sale  is  required  to  be  made  upon  the  condition  that  it  shall  be  subject  to  appro val,^^ 
and  under  such  an  order,  with  an  express  reservation  that  the  sale  shall  be  sub- 
ject to  the  orders  of  the  court,  no  transfer  of  the  interests  sold  can  be  made  until 
confirmation.^^  But  where  the  terms  of  the  sale  as  authorized  and  as  represented 
by  the  contract  are  expressed  in  the  order,  in  making  the  sale  the  receiver  repre- 


Cleveland  First  Nat.  Bank  v.  Shedd,  121 
U.  S.  74,  7  S.  Ct.  807,  30  L.  ed.  877. 

Lien  transferred  to  proceeds  see  in^ra,  V, 
B,  1,  e,  (IV). 

27.  See  the  statutes  of  the  several  states, 
And  see  the  cases  infra,  this  note. 

Of  insolvent  corporation  pending  litigation. 
—  In  New  Jersey,  after  the  decision  in  Potts 
v.  New  Jersey  Arms,  etc.,  Co.,  17  N.  J.  Eq. 
516,  supra,  note  24,  power  was  conferred  upon 
the  court,  upon  tlie  insolvency  of  a  corpora- 
tion, to  order  a  sale  of  its  assets  clear  of  all 
liens  and  encumbrances,  where  the  legality 
of  the  encumbrances  is  brought  into  question 
and  the  property  is  of  such  a  character  that 
it  will  materially  deteriorate  in  value  pend- 
ing the  litigation.  Under  this  statute  both 
of  these  conditions  must  exist,  Reilly  v.  Penn 
Cordage  Co.,  58  N.  J.  Eq.  459,  44  Atl.  161 
(where  it  was  held  that  the  act  was  not  in- 
tended to  be  used  as  an  excuse  to  deprive 
preceding  encumbrancers  of  their  right  to 
use,  by  foreclosure  or  other  proceedings, 
remedies  which  secured  to  them  by  their 
contracts  the  power  to  take  the  initiative 
steps  and  control  the  time,  place,  and  circum- 
stances when,  where,  and  under  which  the 
propertv  should  be  disposed  of)  ;  Randolph 
V.  Larned,  27  N.  J.  Eq.  557.  The  dispute 
bringing  into  question  the  legality  of  the  liens 
is  not  limited  to  an  objection  to  the  validity 
of  the  mortgage  itself  but  may  exist  by 
reason  of  disputes  touching  the  extent  of  the 
lien,  its  relative  priority  to  other  encum- 
brances, or  other  equities  raising  substantial 
differences  between  the  parties,  the  effect  of 
which  may  lead  to  extended  litigation.  Reilly 
V.  Penn  Cordage  Co.,  58  N.  J.  Eq.  459,  44 
Atl.  161;  Emmons  v.  Davis,  etc..  Pottery  Co., 
(N.  J.  Ch.  1888)  16  Atl.  158;  Middleton  v. 
New  Jersey  West  Line  R,  Co.,  26  N.  J.  Eq. 
269  [reversed  upon  other  grounds  in  27  N.  J. 
Eq.  557,  supra].  And  the  court  is  not 
bound  to  wait  until  such  dispute  is  shown 
by  the  parties,  but  may  act  on  the  petition 
of  the  receiver  showing  the  existence  of  the 
dispute.  Emmons  v.  Davis,  etc..  Pottery  Co., 
supra. 

Constitutionality. —  Such  a  provision  as 
that  under  which  the  New  Jersey  cases  cited 
above  in  this  note  were  decided,  enacted  after 
the  commencement  of  the  suit  in  which  the 
sale  is  sought,  is  held  not  in  violation  of  a 
[21] 


constitutional  provision  which  prohibits  the 
passage  of  a  law  impairing  the  obligation 
of  contracts,  or  which  deprives  a  party  of 
any  remedy  for  enforcing  a  contract  which 
existed  at  the  time  the  contract  was  made. 
The  latter  provision  does  not  relate  to  any 
mere  change  in  practice  in  reference  to  reme- 
dies, nor  to  the  substitution  of  another 
remedy  which  gives  the  lienor  satisfaction 
in  a  shorter  time  and  more  direct  mode. 
Potts  V.  New  Jersev  Arms,  etc.,  Co.,  17  N.  J. 
Eq.  395  [affirmed  in  17  N.  J.  Eq.  516]. 

28.  Maryland. —  Deford  v.  Macwatty,  82 
Md.  168,  33  Atl.  488. 

New  York. —  Simmons  v.  Wood,  45  How. 
Pr.  262. 

North  Carolina. —  State  v.  Roanoke  Nav. 
Co.,  86  N.  C.  408. 

Pennsylvania. —  Patterson  v.  Patterson, 
207  Pa.  St.  252,  56  Atl.  442. 

United  States.-^Koontz  v.  Kentucky  North- 
ern Bank,  16  Wall.  196,  21  L.  ed.  465. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  240. 

Compliance  with  bid  before  confirmation. — 
The  terms  of  sale  must  be  complied  with  be- 
for  the  purchaser  can  insist  upon  a  report 
and  confirmation  of  the  sale.  Hanke  v.  Blatt- 
ner,  34  111.  App.  394. 

Interference  by  an  adverse  claimant  may 
be  enjoined  at  the  suit  of  the  receiver  who 
has  sold  property  subject  to  confirmation  and 
on  condition  that  the  title  should  not  pass 
until  confirmation,  although  he  delivered  pos- 
session of  the  propertv  to  the  purchaser. 
Woodburn  v.  Smith,  96  Ga.  241,  22  S.  E. 
964. 

Loss  pending  confirmation. —  The  purchaser 
cannot  complain  of  a  depreciation  in  tlie 
value  of  the  property  caused  by  delay  aris- 
ing from  exceptions  interposed  bv  him. 
Meyer  v.  Henderson,  88  Md.  585,  41  Atl.  1073, 
42  Atl.  241.  And  as .  to  liability  for  loss 
generallv  before  confirmation  see  Judicial 
Sales,  24  Cyc.  34. 

Conveyance  before  confirmation  see  infra, 
IV,  H,  10,  e. 

29.  State  v.  Roanoke  Nav.  Co.,  86  N.  C. 
408.  And  see  also,  generallv,  Judicial  Sales, 
24  Cyc.  33. 

30!  Smith  v.  New  York  Consol.  Stage  Co., 
28  How.  Pr.  (N.  Y.)  377. 

31.  Simmons  v.  Wood,  45  How.  Pr.  (N.  Y.) 
262. 

[IV,  H,  7,  a] 
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sents  the  court;  the  sale  is  deemed  to  have  been  made  by  the  court  and  no  further 
action  on  its  part  is  necessary  in  order  to  make  a  completed  contract.^^  An  order 
overruHng  a  motion  by  a  bidder  to  set  aside  the  sale  and  requiring  compliance 
with  the  bid  is  tantamount  to  an  order  of  confirmation.^^ 

b.  Proceedings.  The  rule  that  any  interested  party  may  move  for  or  resist 
confirmation  of  judicial  sales  generally, or  move  to  vacate  them,  is  applicable 
to  sales  by  receivers.^^  So  regularly  confirmation  of  a  receiver's  sale  should  be 
upon  notice  of  some  kind  to  the  parties  who  have  appeared  in  the  suit.^^  And 
it  is  held  that  while  the  court  cannot  modify  the  terms  of  the  sale,  and  can  only 
confirm  it  or  set  it  aside,^^  it  may  correct  a  mere  mistake  in  computation  when 
the  record  and  papers  furnish  all  the  facts,^^  and  may  confirm  the  sale  condition- 
ally.^^ An  independent  suit  may  be  maintained  to  set  aside  a  sale  in  violation 
of  the  order  under  which  it  was  made  and  in  fraud  of  creditors/^  or  to  vacate  an 
order  fraudulently  obtained  and  to  set  aside  a  sale  thereunder.^^ 


32.  In  re  Dennison,  114  K  Y.  621,  21  N.  E. 
97 ;  Files  %.  Brown,  124  Fed.  133,  59  C.  C.  A. 
403. 

33.  Threadgill  v.  Colcord,  16  Okla.  447, 
85  Pac.  703. 

34.  See  Judicial  Sales,  24  Cyc.  35. 

35.  South  Baltimore  Brick,  etc.,  Co.  V. 
Kirby,  89  Md.  52,  49  Atl.  913  (holding  that 
an  officer  and  stock-holder  of  an  insolvent 
corporation  whose  property  has  been  sold  by 
a  receiver  at  private  sale  in  violation  of  a 
consent  decree  ordering  a  public  sale  may 
except  to  the  ratification  of  such  sale)  ; 
Morrison  v.  Lincoln  Sav.  Bank,  etc.,  Co.,  1 
Nebr.  (Unoff.)  449,  96  N.  W.  230  (inter- 
vention of  stock-holder,  upon  allegations  that 
the  officers  of  a  corporation  had  refused  to 
appear  and  protect  its  interests,  for  the  pur- 
pose of  protecting  his  own  interests  and  the 
interests  of  the  corporation,  the  order  confirm- 
ing a  sale  upon  his  motion  to  vacate  it  being 
reversed)  ;  Rawolle  v.  Kalbfleisch,  48  Misc. 
(N.  Y.)  607,  95  N.  Y.  Suppl.  540  [affirming 
47  Misc.  364,  94  N.  Y.  Suppl.  16]  (interest 
of  debtor  moving  to  set  aside  sale  in  pro- 
ceedings supplementary  to  execution,  although 
intervening  the  sale  and  the  motion  the 
property  was  sold  under  a  mortgage,  where 
he  disputes  the  validity  of  the  mortgage 
sale) . 

A  bidder  who  had  offered  to  bid  a  larger 
amount  for  the  property  as  a  whole,  as  the 
receiver  advertised  it  would  be  offered,  than 
it  brought  sold  in  lots  and  parcels,  may 
move  to  set  aside  the  sale  and  have  a  resale. 
Patterson  v.  Patterson  Dry  Goods  Co.,  207 
Pa.  St.  252,  56  Atl.  442. 

If  a  purchaser  moves  for  a  direction  to  the 
receiver  to  complete  the  sale  he  stands  in  the 
position  of  asking  the  court  to  approve  the 
sale.  Atty.-Gen.  v.  Continental  L.  Ins.  Co., 
94  N.  Y.  199. 

Surety  on  bidder's  bond. —  \^Tiere  the  order 
of  sale  required  a  certain  part  of  the  bid  to 
be  deposited,  a  surety  on  the  bond  of  the 
bidder  to  secure  the  purchase-price  is  not  pre- 
cluded from  maintaining  a  proceeding  to  set 
aside  the  sale  which  was  ultimately  concluded 
in  violation  of  the  terms  of  the  court's  order 
and  in  fraud  of  the  creditors  by  delivering 
the  property  without  payment  of  the  bal- 
ance   of    the    purchase-money,    where  such 
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surety  at  the  time  he  signed  the  bond  had 
no  knowledge  of  any  unlawful  design  of  the 
parties  to  violate  the  order  of  the  court  or 
that  the  bond  was  intended  to  be  used  for 
any  such  illegal  purpose.  Tozer  v.  O'Gorman, 
60  Minn.  42,  61  N.  W.  895. 

36.  Simmons  v.  Wood,  45  How.  Pr.  (N.  Y.) 
262.  But  in  Roby  v.  Title  Guarantee,  etc., 
Co.,  166  Bl.  336,  46  N.  E.  1110,  it  is  said 
that  parties  who  have  appeared  to  the  suit 
must  take  notice  of  such  motions,  and  it 
was  held  that  the  objection  that  a  decree  pro- 
viding the  manner  in  which  notices  of  ap- 
plications for  the  approval  of  receiver's  sales 
shall  be  given  to  the  parties  differs  from  the 
general  rules  of  court  on  that  subject  can- 
not be  raised  after  the  sales  have  been 
approved. 

Notice  to  complainant  suing  on  behalf  of 
all  creditors  as  well  as  for  himself  is  notice 
to  all  creditors.  Parker  P.  Bluffton  Car 
Wheel  Co.,  108  Ala.  140,  18  So.  938. 

One  having  notice  cannot  complain  of  want 
of  notice  to  others  who  do  not  raise  the 
objection.  Parker  v.  Bluffton  Car  Wheel  Co., 
108  Ala.  140,  18  So.  938. 

After  pro  confesso  against  certain  parties 
they  need  not  have  notice.  Parker  v.  Bluff- 
ton  Car  Wheel  Co.,  108  Ala.  140,  18  So. 
938. 

37.  See  Judicial  Sales,  24  Cyc.  33  note 
51.  And  see  Bryan-Brown  Shoe  Co.  v.  Block, 
52  Ark.  458,  12  S.  W.  1073. 

38.  Brvan-Brown  Shoe  Co.  V.  Block,  52 
Ark.  458,*^  12  S.  W.  1073. 

39.  State  Nat.  Bank  v.  Neel,  53  Ark.  110, 
13  S.  W.  700,  22  Am.  St.  Hep.  185  (sale 
confirmed  on  condition  that  the  bid  be  in- 
creased) ;  Farmers'  L.  &  T.  Co.  v.  Burling- 
ton, etc.,  B.  Co.,  32  Fed.  805. 

40.  Tozer  v.  O'Gorman,  60  Minn.  42,  61 
N.  W.  895,  conveyance  without  compliance 
with  the  terms,  to  an  alleged  insolvent  pur- 
chaser, the  order  of  the  court  requiring  pay- 
ment before  delivery  of  the  property. 

41.  Hackley  v.  Draper,  60  N.  Y.  88  [dis- 
approving dictum  in  Libby  v.  Bosekrans,  55 
Barb.  (N.  Y.)  202,  and  distinguishing  the 
cases  cited  therein  in  that  they  were  all  cases 
of  foreclosure  sales  where  it  is  held  that  there 
is  a  full,  adequate,  and  complete  remedy  by 
a  motion  to  the  court],  holding  that  such 
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e.  Considerations  Governing  Actions  of  Court  —  (i)  In  General.  When 
the  receiver's  sale  is  made  and  reported  it  is  under  the  control  of  the  court,  and 
the  purchaser  buys  with  that  knowledge/^  but  the  court  will  disturb  such  sale 
with  reluctance  and  caution.*^  And  after  confirmation  the  contract  of  sale  is 
complete  and  will  not  then  be  vacated  except  for  the  same  reasons  which  would 
move  a  court  of  equity  to  set  aside  a  sale  as  between  individuals.^'^  Generally, 
whether  a  sale  should  be  confirmed  is  a  matter  within  the  sound  discretion  of  the 
court/^  which  discretion  should  be  exercised  reasonably  and  not  arbitrarily/^ 
The  sale,  although  made  under  authority,  should  not  be  approved  if  it  was  not 
made  in  good  faith  and  for  the  reasonable  value  of  the  property,^^  or  if  it  appears 
that  the  terms  of  the  sale  in  the  order  of  the  court  and  in  the  receiver's  notice 


action  was  available  to  a  creditor  of  the  cor- 
poration where  the  receiver  appointed  in  an 
action  against  a  corporation  fraudulently 
obtained  an  order  for  a  sale  of  a  debt  due 
the  corporation ;  that  the  creditor  was  not 
limited  to  a  motion  in  the  action  wherein  the 
receiver  was  appointed,  although  he  might 
have  pursued  that  remedy. 

42.  Patterson  v.  Patterson  Dry  Goods  Co., 
207  Pa.  St.  252,  56  Atl.  442,  holding  there- 
fore that  where  the  court  properly  exercises 
its  discretion  in  setting  aside  the  sale,  the 
purchaser  cannot  complain.  See  also  Lake 
City  Merchants'  Bank  v.  Moore,  68  Minn. 
463,  71  N.  W.  671. 

43.  South  Baltimore  Brick,  etc.,  Co.  v. 
Kirby,  89  Md.  52,  42  Atl.  913;  Deford  v. 
Macwatty,  82  Md.  168,  33  Atl.  488. 

Each  case  depends  on  its  own  facts. —  The 
mistake,  surprise,  omission  of  duty,  or  mis- 
conduct or  fraud,  such  as  will  justify  the 
interference  of  the  court  in  the  confirmation 
of  the  sale,  will  depend  upon  the  facts  and 
circumstances  of  each  particular  case,  the 
court  always  bearing  in  mind  that  the  sale 
is  made  by  it,  through  its  agent,  in  behalf 
of  all  the  parties  concerned.  Deford  v.  Mac- 
watty, 82  Md.  168,  33  Atl.  488;  Horse 
Springs  Cattle  Co.  v.  Schofield,  9  N.  M.  136, 
49  Pac.  954. 

44.  See,  generally,  Judicial  Sales,  24  Cyc. 
36. 

Where  the  confirmation  is  conditional  in 
order  to  protect  the  court's  contract,  the 

order  reserving  the  power  to  make  any  fur- 
ther order  or  clecree  witli  respect  to  the  prop- 
erty, etc.,  the  court  may  thereafter  set  aside 
the  sale  in-order  to  protect  the  rights  of  the 
party  to  preserve  which  the  reservation  in  the 
order  of  confirmation  was  made.  Thus  where 
one  had  a  lien  on  a  railroad  leased  by  de- 
fendant, which  lien  defendant  agreed  with  its 
lessor  to  pay,  and  defendant  made  the  leased 
portion  a  part  of  its  own  line  and  placed  a 
mortgage  on  the  whole  of  the  line,  after 
which  the  road  went  into  the  hands  of  a 
receiver,  who,  under  an  order  of  the  court, 
made  a  contract  with  the  lienor  above  men- 
tioned to  purchase  his  interest  and  pay  him 
from  the  proceeds  of  the  sale  of  the  road 
under  the  mortgage,  and  the  sale  having  been 
conditionally  confirmed  with  the  reservation 
above  stated,  it  was  held  that  where  the  lessor 
was  not  paid,  the  contract  with  him  having 
been  made  by  order  of  the  court,  the  court 
was  bound  to  enforce  it,  and  would,  on  his 


application,  set  aside  the  sale.  Farmers' 
L.  &  T.  Co.  V.  Burlington,  etc.,  R.  Co.,  32 
Fed.  805. 

Title  relates  back  see  infra,  IV,  H,  7,  d,  (i). 

45.  See  Judicial  Sales,  24  Cyc.  36.  And 
see  Files  v.  Brown,  124  Fed.  133,  59  C.  C.  A. 
403,  where  the  sale  was  under  an  order  which 
in  advance  fixed  the  price  and  authorized  a 
completed  transaction  which  did  not  require 
subsequent  confirmation. 

If  the  order  of  sale  was  fraudulently  ob- 
tained by  an  imposition  upon  the  court,  the 
proceedings  may  be  vacated.  Hackley  v. 
Draper,  60  N.  Y.  88.  But  it  has  been  held  to 
be  no  ground  for  vacating  a  receiver's  sale  of 
corporate  property  that  the  creditor  obtaining 
the  order  Avas  a  justice  of  the  court  and  was 
thus  able  to  exercise  an  improper  influence 
over  the  court,  where  it  was  not  shown  that 
his  official  position  resulted  in  producing  any 
different  direction  than  the  court  was  author- 
ized to  make  under  its  settled  practice.  Libby 
V.  Rosekrans,  55  Barb.  (N.  Y.)  202. 

So  if  confirmation  is  induced  by  deception 
in  the  report  as  to  a  material  fact  and  the 
purchaser  participated  in  creating  the  decep- 
tion, the  court  may  set  aside  the  entire  pro- 
ceedings at  any  time  before  the  rights  of  in- 
nocent purchasers  have  intervened,  but  there- 
after it  is  held  that  the  authority  in  this 
respect  can  be  exercised  only  consistently  with 
the  protection  of  such  intervening  rights. 
Koontz  v.  Kentucky  Northern  Bank,  16  Wall. 
(U.  S.)  196,  21  L.  ed.  465. 

Irregularities  or  informalities  see  infra,  IV, 
H,  7,  d,  (I)  ;  IV,  H,  8. 

46.  Atty.-Gen.  v.  Continental  L.  Ins.  Co., 
94  N.  Y.  199,  discretion  to  grant  or  refuse 
the  application  of  a  purchaser  for  an  order 
requiring  the  receiver  to  complete  the  sale, 
the  contract,  while  executory,  being  subject 
to  the  supervisory  power  of  the  court.  See 
also,  generally,  Judicial  Sales,  24  Cyc. 
34.  ^ 

47.  In  re  Third  Nat.  Bank.  4  Fed.  775,  9 
Biss.  535. 

Protection  of  purchaser. —  The  power,  right, 
and  duty  of  the  court  to  supervise  sales 
orderd  by  it  and  to  protect  the  parties  from 
fraud,  mistake,  unfairness,  and  imposition 
extends  to  purchasers  at  such  sales  who  by 
the  act  of  purchase  submit  tliemselvos  to  the 
jurisdiction  of  the  court.  Parker  v.  Blnfl'ton 
Car  Wheel  Co.,  108  Ala.  140.  18  So.  93S. 

48.  Yetzer  v.  Applegate,  85  Iowa  121,  52 
N.  W.  118. 
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are  not  sufficient  fairly  to  place  the  property  before  the  public,*^  or  where,  through 
some  mistake,  the  sale,  if  consummated,  would  result  in  serious  sacrifice  of  the 
property ;  but  in  the  absence  of  fraud  or  other  impropriety  the  sale  should  be 
confirmed  notwithstanding  mere  irregularities  have  intervened,  if  the  court  can 
give  a  good  title  and  it  is  to  the  interest  of  the  parties.^^ 

(ii)  Inadequacy  of  Price — Opening  Biddings.  The  court  may  set 
aside  or  refuse  to  confirm  a  sale  upon  the  ground  of  gross  inadequacy  in  the 
price. But  the  general  rule^^  is  that  the  mere  inadequacy  in  price,  unless  so 
gross  as  to  amount  to  fraud  or  shock  the  conscience  of  the  court,  will  not  move 
the  court  to  set  aside  a  sale  after  confirmation,^^  and  the  same  rule  has  been  applied 
upon  proceeding  for  confirmation,  the  court  refusing  to  deny  confirmation  merely 
because  some  other  bidder  is  willing  to  offer  more  for  the  property,^^  or  unless 
the  inadequacy  in  price  is  such  as  that  a  confirmation  would  be  unconscionable 


49.  Deford  v.  Macwatty,  82  Md.  168,  33 
Atl.  488.  See  also  Morrison  v.  Lincoln  Sav. 
Bank,  etc.,  Co.,  1  Nebr.  (Unoff.)  449,  96 
K.  W.  230. 

50.  Horse  Springs  Cattle  Co.  v.  Schofield, 
9  N.  M.  136,  49  Pac.  954,  where,  upon  a  sale 
under  an  order  requiring  the  approval  of  the 
court,  at  an  inadequate  price  based  upon  an 
erroneous  estimate  of  the  amount  of  property 
involved,  defendant  moved  to  set  it  aside  upon 
the  coming  in  of  tlie  report  and  it  was  held 
that  the  motion  should  be  granted. 

51.  State  V.  Holmes,  59  Nebr.  503,  81  N.  W. 
512,  where  a  petition  for  permission  to  inter- 
vene in  order  to  prevent  confirmation  of  cer- 
tain receiver's  sales  was  denied. 

Circumstances  justifying  confirmation. — 
Where  the  receiver  sold  furniture  of  a  hotel 
immediately  after  the  sale  of  the  land  and 
hotel  thereon,  in  the  fair  exercise  of  his  dis- 
cretion, the  sale  should  not  be  set  aside  be- 
cause the  furniture  was  not  on  view  at  the 
time  of  the  sale,  but  was  locked  in  the  rooms 
of  the  hotel,  it  not  appearing  that  any  one 
who  desired  to  inspect  it  before  the  day  of 
sale  was  refused  leave;  nor  because  a  printed 
catalogue  was  not  furnished  to  bidders;  nor 
because  only  a  short  time  Avas  allowed  for  the 
removal  of  the  property  by  the  buyer,  it 
appearing  that  a  necessity  existed  for  a 
prompt  delivery  of  possession  of  the  building 
to  the  purchaser  thereof.  Metropolis  Nat. 
Bank  v.  Sprague,  20  N.  J.  Eq.  159. 

52.  Rawolle  v.  Kalbfleisch,  47  Misc.  (N.  Y.) 
364,  94  N.  Y.  Suppl.  16  [affirmed  in  48  Misc. 
607,  95  N.  Y.  Suppl.  540],  on  motion  to  set 
aside  sale  in  proceedings  supplementary  to 
execution. 

53.  Lake  City  Merchants'  Bank  v.  Moore, 
68  Minn.  468,  71  N.  W.  671,  refusal  to  inter- 
fere with  the  court's  discretion,  the  purchaser 
being  the  only  one  complaining  of  the  refusal. 

Inadequate  price. — A  bid  of  less  than  one 
half  of  the  value  of  the  property  at  forced 
sale  as  estimated  by  a  competent  expert  has 
been  considered  inadequate  so  as,  together 
with  other  circumstances,  to  justify  a  refusal 
to  confirm  the  sale.  Strickland  v.  National 
Salt  Co.,  43  Misc.  (N.  Y.)  172,  88  K  Y. 
Suppl.  323  [affirmed  in  105  N.  Y.  App.  Div. 
640,  94  N.  Y.  Suppl.  936]. 

Refusal  to  offer  the  property  in  bulk  ac- 
cording to  the  terms  of  the  notice  of  sale 
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when  there  are  bidders  present  demanding 
such  oflfer  and  bidding  a  higher  price  than 
that  realized  by  a  sale  in  parcels  will  justify 
the  setting  aside  of  the  sale  in  parcels  and 
ordering  a  resale  at  the  instance  of  the  higher 
bidders.  Patterson  v.  Patterson  Dry  Goods 
Co.,  207  Pa.  St.  252,  56  Atl.  442. 

Where  the  sale  is  private,  in  violation  of 
a  consent  order,  evidence  that  certain  persons 
had  made  offers  of  a  higher  price  for  the 
property  is  admissible  in  opposition  to  a 
ratification  of  the  sale,  to  show  that  a  resale 
is  not  a  "  mere  experiment "  but  that  there 
is  reasonable  ground  for  anticipating  fair 
competition  at  such  sale.  South  Baltimore 
Brick,  etc.,  Co.  v.  Kirby,  89  Md.  52,  49  Atl. 
913. 

54.  See  Judicial  Sales,  24  Cyc.  39. 

55.  Rogers  v.  Rogers  Locomotive  Co.,  62 
N.  J.  Eq.  Ill,  50  Atl.  10,  (Ch.  1901)  49  Atl. 

833,  holding  that  the  fact  that  a  bidder  on 
the  confirmation  of  a  receiver's  sale  makes  a 
different  and  better  offer  on  an  application 
to  set  aside  the  confirmation  a  few  months 
later  than  at  the  confirmation  will  not  affect 
the  purchasers,  as  the  bid  must  be  made  be- 
fore or  at  confirmation,  and  that  where,  in  a 
petition  to  set  aside  the  confirmation  of  a 
receivers'  sale  on  the  ground  of  an  increased 
bid  made  at  the  time  of  confirmation  on  the 
alleged  request  of  the  receivers,  there  was  no 
allegation  that  the  purchasers  were  connected 
with  the  representation  of  the  receivers,  such 
representation  could  not  avail  the  subsequent 
bidders  to  the  detriment  of  the  purchasers. 

Rescission. —  Files  v.  Brown,  124  Fed.  133, 
59  C.  C.  A.  403,  where  the  sale  was  approved 
by  the  court  before  it  was  made,  and  the 
petition  of  the  receiver  for  a  rescission  was 
denied. 

56.  Parker  v.  Bluffton  Car  Wheel  Co.,  108 
Ala.  140,  18  So.  938;  Fleming  v.  Fleming 
Hotel  Co.,  70  N.  J.  Eq.  509,  61  Atl.  739; 
Files  V.  Brown,  124  Fed.  133,  59  C.  C.  A. 
403. 

Instances  of  refusal  to  set  aside  sale  before 
confirmation  see  Pocatello  First  Nat.  Bank  v. 
Bunting,  7  Ida.  387,  63  Pac.  694;  Bethlehem 
Iron  Co.  V.  Philadelphia,  etc.,  R.  Co.,  49  N.  J. 
Eq.  356,  23  Atl.  1077;  Wilber  v.  Wilber,  119 
N.  Y.  App.  Div.  740,  104  N.  Y.  Suppl.  179; 
People  i\  Bond  St.  Sav.  Bank,  53  How.  Pr. 
(N.  Y.)  336. 
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and  work  serious  injustice. Where  the  price  is  measurably  adequate,  the  pur- 
chaser is  entitled  to  have  the  sale  confirmed,  and  a  conveyance  made,  notwith- 
standing assurance  is  given  at  the  hearing  that  a  much  larger  sum  will  be  offered 
at  a  resale.^^  Sometimes  before  confirmation  the  court  will  open  the  biddings 
and  order  a  resale  upon  an  advance  bid;  but,  while  the  bidder  at  a  sale  subject 
to  the  approval  of  the  court  may  have  only  an  inchoate  right,  it  is  a  right  which 
he  may  expect  the  court  to  protect  and  the  discretion  to  refuse  to  confirm  the 
sale  and  to  open  the  bidding  is  one  which  should  not  be  arbitrarily  exercised, 
since  a  practice  which  does  not  give  protection  to  a  bona  fide  bidder  is  not  one 
which  will  tend  to  invite  bidding  at  such  sales. 

(ill)  Chilling  or  Stifling  Competition.  Any  agreement  operating  to 
chill  or  stifle  competition  is  illegal  and  the  parties  to  it  will  not  be  permitted  to 
derive  any  benefit  from  the  sale.^^ 

d.  Effect  of  Connrmation  —  (i)  In  General.  Upon  confirmation  of  a 
receiver's  sale  and  execution  of  a  conveyance  by  him,  the  title  will  relate  back 
to  the  day  of  the  sale,^^  defects  and  irregularities  being  cured  generally,  except 


57.  Porch  V.  Agnew  Co.,  66  N.  J.  Eq.  232, 
57  Atl.  726. 

Where  the  sale  is  free  from  encumbrances 

under  a  statute  providing  for  such  sales  of 
the  property  of  insolvent  corporations  and  is 
not  an  ordinary  judicial  sale  after  a  hearing 
and  judgment  or  decree  therein  in  which 
rights  of  the  parties  have  been  inquired  into 
and  established,  this  should  afford  an  addi- 
tional reason  which  should  lead  the  court  to 
listen  favorably  to  the  opposition  of  such 
encumbrancers  "to  a  confirmation  of  a  sale  at 
an  inadequate  price.  Porch  v.  Agnew  Co.,  66 
N.  J.  Eq.  232,  57  Atl.  726. 

58.  Parker  v.  Bluffton  Car  Wheel  Co.,  108 
Ala.  140,  18  So.  938,  holding  that  the  guar- 
anty of  complainant  himself  to  make  the 
property  bring  as  much  as  ten  per  cent  be- 
yond the  amount  bid  by  the  purchaser  does 
not  address  itself  to  the  court  with  much 
weight  where  the  complainant  was  present  at 
the  sale,  was  authorized  by  the  decree  to  bid, 
and  had  full  opportunity  then  to  raise  the 
purchaser's  bid  but  refrained  from  doing  so. 

59.  State  v.  Roanoke  Nav.  Co.,  86  N.  C. 
408,  following  the  English  practice  in  this 
regard,  as  to  which  see  more  fully  Judicial 
Sales,  24  Cyc.  42.  See  also  Bass  v.  Mc- 
Donald, 29  Ind.  App.  596,  64  N.  E.  934. 

Security  for  advance  bid. —  If  the  court 
refuses  to  confirm  and  orders  a  resale  on 
account  of  the  inadequacy  of  price,  as  where 
the  sale  is  of  corporate  property  before  final 
judgment  free  from  liens,  under  statute,  the 
court  will  require  some  assurance  that  sub- 
stantially higher  bids  will  be  secured.  Porch 
r.  Agnew  Co.,  66  N.  J.  Eq.  232,  57  Atl.  726, 
where  the  practice  approved  is  to  require  a 
bond  with  security  satisfactory  to  the  court 
that  in  the  event  of  a  resale  a  greater  bid 
will  be  made  for  the  property  and  the  court 
will  fix  the  minimum  price  and  require  the 
bond  for  such  a  price  as  the  least  bid. 

Forfeiture  of  cash  payment.— Where  the 
cash  payment  made  by  the  purchaser  is 
ordered  forfeited  because  of  his  failure  to 
comply  with  the  terms  of  the  sale,  it  is  held 
that  the  payment  becomes  a  part  of  the  fund 
for  disbursement  by  the  receiver.  Coe  v.  Pat- 
terson, 122  N.  Y.  App.  Div.  76,  106  N.  Y. 


Suppl.  659,  123  N.  Y.  App.  Div.  914,  108 
N.  Y.  Suppl.  1127. 

Second  purchaser  taking  deposit. —  In  Bass 
V.  McDonald,  29  Ind.  App.  596,  64  N.  E.  934, 
it  was  held  that  where  the  mortgagee  pur- 
chased the  property  for  a  sum  less  than  his 
mortgage  debt,  and  upon  a  resale,  ordered 
upon  an  application  of  junior  creditors,  the 
mortgagee  became  the  purchaser  at  the  orig- 
inal price,  the  amount  deposited  by  the  junior 
creditors  to  guarantee  a  resale  at  a  price  at 
least  ten  per  cent  in  excess  of  that  obtained 
on  the  first  sale,  which  was  forfeited  without 
objection  by  the  depositors,  after  the  payment 
of  costs  and  expenses  should  be  paid  to  the 
mortgagee,  such  amount  together  with  his 
bid  being  less  than  his  mortgage  debt. 

60.  In  re  Illinois  Third  Nat.  Bank,  4  Fed. 
775,  9  Biss.  535,  holding  that  wher6  the  court 
already  has  ordered  a  resale  and  upon  pro- 
ceedings for  confirmation  of  the  second  sale 
the  bid  thereon  was  raised  and  the  court  re- 
fused to  order  another  sale,  it  will  not  then 
permit  a  further  raising  of  the  bid;  that 
such  a  practice  should  be  discountenanced  as 
one  not  tending  to  invite  bidders  at  such 
sales. 

61.  South  Baltimore  Brick,  etc.,  Co.  v. 
Kirby,  89  Md.  52,  42  Atl.  913  (holding  that 
if,  under  an  order  for  a  public  sale,  a  person 
makes  an  offer  for  a  private  sale,  with  a 
design  to  exclude  the  competition  of  another, 
which  offer  the  receiver  accepts,  the  sale  is 
not  binding  on  the  court,  the  purchaser  being 
chargeable  with  notice  of  the  terms  of  the 
decree)  ;  Strickland  V.  National  Salt  Co.,  43 
Misc.  (N.  Y^)  172,  88  N.  Y.  Suppl.  323 
[affirmed  in  105  N.  Y,  App.  Div.  640,  94  N.  Y. 
Suppl.  936]. 

Bid  by  creditors  jointly. —  But  the  primary 
object  of  a  sale  of  a  corporation's  property 
by  a  receiver  being  to  satisfy  judgments 
against  it,  the  judgment  creditors  may  bid  on 
and  buy  it;  and  this  can  bo  done  by  all  to- 
gether, or  by  one  for  the  benefit  of  all.  Libbv 
V.  Rosekran's,  55  Barb.  (N.  Y.)  202. 

Notice  of  sale  excluding  bidders  see  supra, 
H,  4,  note  72. 

62.  Koontz  i\  Kentucky  Northern  Bank,  16 
Wall.  (U.  S.)  196,  21  L.'ed.  465. 
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such  as  are  founded  on  fraud  or  want  of  jurisdiction,^^  and  after  confirmation 
the  court  has  no  power  at  a  subsequent  term  to  modify  the  order. 

(ii)  Confirmation  Tantamount  to  Authority  to  Sell.  If  upon  a 
report  and  hearing  of  the  manner  and  terms  of  a  receiver's  sale,  the  court  con- 
firms all  that  the  receiver  has  done,  this  has  been  held  to  be  equivalent  to  a  previous 
authority  and  direction  to  the  receiver.  ^'^ 

8.  Waiver  of  Objections  and  Estoppel.  A  party  with  knowledge  of  facts 
which  might  constitute  an  objection  to  a  sale  will  not  be  permitted  to  stand  by 
and  permit  the  sale  without  objection  and  thereafter  resist  confirmation  on  such 
grounds;  but  while  objections  to  the  terms  of  a  sale  ought  to  be  made  by  the 
parties  in  interest  generally,  before  the  property  is  sold,  the  court  has  the  power 
where  the  case  is  one  in  which  it  is  difficult  to  determine  in  advance  how  far  and 
to  what  extent  the  terms  prescribed  may  affect  the  sale,  to  refuse  to  ratify  it, 
although  no  objections  were  made  before,  when  it  plainly  appears  that  the  sale 
v^as  not  fairly  and  properly  made.^^  One  who  otherwise  might  have  objected  to 
a  receiver's  sale  may  by  his  conduct  ratify  it  and  estop  himself  from  raising 
the  objection,  as  by  claiming  or  accepting  the  proceeds  of  the  sale,'^  and  one 
joining  in  the  application  for  the  order  of  sale  will  not  be  permitted  thereafter 
to  attack  its  validity.''^  One  who  fails  to  object  to  confirmation  of  the  sale  will 
not  be  heard  afterward  to  raise  such  objections  as  should  have  been  made  at 
the  confirmation  in  resisting  the  completion  of  his  contract.'^ 


63.  Pocatello  First  Nat.  Bank  v.  Bunting, 
7  Ida.  387,  63  Pac.  694;  Thompson  v.  Brown- 
lie,  76  S.  W.  172,  25  Ky.  L.  Rep.  622  (after 
term)  ;  Nisbet  v.  Great  Northern  Clay  Co.,  41 
Wash.  107,  83  Pac.  15;  Koontz  v.  Kentucky 
Northern  Bank,  16  Wall.  (U.  S.)  196,  21 
L.  ed.  465.  See  also  Judicial  Sales,  24  Cyc. 
36. 

64.  State  Nat.  Bank  v.  Neel,  53  Ark.  110, 
13  S.  W.  700,  22  Am.  St.  Eep.  185,  where  the 
court  ordered  the  sale  to  be  confirmed  on  con- 
dition that  the  bid  be  increased  a  certain 
amount  and  it  was  held  that  the  order  be- 
came fi'nal  on  the  acceptance  of  these  terms 

-  by  the  purchaser,  and  thereafter  the  court 
could  not  relieve  the  purchaser  of  the  in- 
creased bid. 

65.  Tobin  v.  Portland  Flouring  Co.,  42 
Oreg.  117,  68  Pac.  749:  Richards  v.  Halliday, 
112  Fed.  86,  50  C.  C.  A.  133. 

But  upon  objection  properly  made  to  con- 
firmation it  has  been  held  on  the  other  hand 
that  the  sale  was  void  because  made  without 
authority,  and  not  merely  defective,  and  that 
in  such  a  case  confirmation  over  objection 
presenting  the  vice  could  not  take  the  place 
and  answer  the  purpose  of  an  order  of  sale  in 
advance.  Ackerman  v.  Ackerman,  50  Nebr. 
54,  69  N.  W.  388.  And  in  Mason  v.  Hubner, 
104  Md.  554,  65  Atl.  367,  a  receiver  without 
authority  made  a  private  sale  and  over  objec- 
tions to  the  ratification  thereof  by  the  court 
showing  gross  inadequacy  in  the  price,  it  was 
held  to  be  error  to  grant  a  nunc  pro  tunc 
order  authorizing  the  sale  as  of  the  date  it 
was  made  and  confirming  the  same. 

66.  In  re  Sheets  Lumber  Co.,  52  La.  Ann. 
1337,  27  So.  809,  where  it  was  held  that 
creditors  who  stand  by  and  make  no  objec- 
tion whilst  the  property  of  their  debtor,  a 
corporation  in  the  hands  of  receivers,  is  sold 
by  the  sheriff  under  order  of  the  court,  anrl 
who  acquiesce  in  the  manner  in  which  such 
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sale  is  conducted,  will  not  be  heard  upon  an 
opposition  to  the  receivers'  final  account,  filed 
long  afterward,  to  complain  that  the  sheriff 
did  not  conform  to  the  terms  of  the  order, 
and  sold  in  lots  when  he  should  have  sold  in 
block. 

67.  Deford  v.  Macwatty,  82  Md.  168,  33 
Atl.  488. 

68.  Champlain  First  Nat.  Bank  v.  Wood, 
30  Misc.  (N.  Y.)   278,  63  N.  Y.  Suppl.  324 

(where  a  receiver  appointed  to  hold,  pending 
a  suit  to  set  aside  an  assignment,  a  bond  and 
mortgage  for  six  hundred  dollars  against  the 
validity  of  which  there  were  various  clairas, 
sold  them  for  one  hundred  and  fifty  dollars 
without  an  order  of  court,  it  appearing  that 
that  was  the  highest  price  he  could  obtain 
and  it  was  held  that  he  could  not  be  charged 
with  the  face  value  of  the  bond  and  mortgage 
in  an  action  by  the  assignee  of  the  estate  after 
years  of  silence  on  the  part  of  such  assignee)  ; 
Anderson  v.  Chicago  Title,  etc.,  Co.,  101  Wis. 
385,  77  N.  W.  710  (where  a  creditor  with  full 
notice  of  the  pendency  of  the  proceedings  and 
of  the  steps  therein,  and  who  might  have  in- 
tervened therein  before  sale  stood  by  and  per- 
mitted an  innocent  person  to  purchase  and 
pay  a  large  amount  of  money,  and  it  was 
held  that  he  could  not  attack  the  sale  in  a 
collateral  proceeding). 

69.  Chandler  v.  Cushing-Young  Shingle 
Co.,  13  Wash.  89,  42  Pac.  548. 

70.  Loney  v.  Bayly,  45  Md.  447,  43  Md. 
10. 

71.  Battershall  v.  Davis,  31  Barb.  (N.  Y.) 
323. 

72.  Barron  v.  Mullin,  21  Minn.  374,  waiver 
of  objection  on  the  ground  that  the  report  of 
sale  failed  to  include  certain  property,  where 
the  purchaser,  who  might  have  objected  to  the 
confirmation  of  the  report  of  sale,  not  only 
failed  so  to  object  but  consented  to  the  report. 
See  also  Rogers  v.  Rogers  Locomotive  Co., 
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9.  Collateral  Attack.  The  general  rule  which  protects  judicial  sales  against 
collateral  attack  is  applied  to  receivers'  sales, and  those  who  are  parties  to  the 
suit  must  ordinarily  pursue  their  remedies  therein  and  cannot  in  collateral  pro- 
ceedings set  up  irregularities  or  errors. 

10.  Compliance  With  and  Enforcement  of  Purchase  —  a.  In  General.  Upon 
sale  to  a  bidder  at  a  receiver's  sale,  he  may  be  compelled  to  complete  his  purchase 
and  pay  the  price  which  he  offered. '^^  By  purchasing,  he  voluntarily  submits 
himself  to  the  jurisdiction  of  the  court, and  may  be  compelled  to  comply  v/ith 
his  bid  by  motion  or  similar  proceedings  in  the  original  cause. '^^ 

b.  Payment  —  When  and  How  Made.  A  purchaser  must  comply  with  the 
terms  of  the  sale  as  to  the  time  and  mode  of  payment.''^  The  payment  must 
be  made  in  money  to  the  receiver;  ®^  but  if  the  purchaser  is  a  creditor,  he  may 


62  N.  J.  Eq.  Ill,  50  Atl.  10,  waiver  by  failure 
to  appeal  from  an  order  of  confirmation  and 
acceptance  of  a  lease  for  a  part  of  the  prop- 
erty from  the  purchasers. 

73.  See  Judicial  Sales,  24  Cyc.  72. 

74.  Arizona. —  Gila  Bend  Reservoir,  etc., 
Co.  r.  Gila  Water  Co.,  9  Ariz.  57,  76  Pac. 
990. 

Georgia. —  Collinsville  Granite  Co.  v.  Phil- 
lips, 123  Ga.  830,  51  S.  E.  666. 

Minnesota. —  Nelson  v.  Jenks,  51  Minn.  108, 
52  N.  W.  1081. 

Nebraska. — Schaberg  v.  McDonald,  60  Nebr. 
493,  83  N,  W.  737,  sale  by  receiver  of  national 
bank,  made  under  order  of  court. 

New  Jersey. —  Fish  v.  Potts,  8  N.  J.  Eq. 
277  [affirmed  in  8        J.  Eq.  909]. 

Neio  York. —  Battershall  v.  Davis,  31  Barb. 
323. 

Oklahoma. —  Threadgill  v.  Colcord,  X6  Okla. 
447,  85  Pac.  703. 

Wisconsin. —  Anderson  v.  Chicago  Title, 
etc.,  Co.,  101  Wis.  385,  77  N.  W.  710;  Brande 
V.  Bond,  63  Wis.  140,  23  N.  W.  101. 

United  States. — McEwen  v.  Harriman  Land 
Co.,  138  Fed.  797,  71  C.  C.  A.  163;  Bradley 
V.  South  Carolina  Marine,  etc.,  Phosphate 
Min.,  etc.,  Co.,  3  Fed.  Cas.  No.  1,789,  3 
Hughes  26  [affirmed  in  105  U.  S.  175,  26 
L.  ed.  1034]. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  246. 

Purchase  by  receiver  see  swpra,  IV,  H,  6, 
b,  (II). 

75.  Mercantile  Realty  Co.  v.  Stetson,  120 
Iowa  324,  94  N.  W.  859;  Nelson  v.  Jenks, 
51  Minn.  108,  52  N.  W.  1081;  Threadgill  v. 
Colcord,  16  Okla.  447,  85  Pac.  703. 

76.  Files  v.  Brown,  124  Fed.  133,  59  C.  C.  A. 
403. 

Where  the  purchaser  fails  to  execute  a  note 

for  the  deferred  payment,  according  to  the 
terms  of  the  sale,  the  receiver,  having  a  gen- 
eral authority  to  sue,  may  sue  immediately 
for  the  purchase-price.  Hanke  v.  Blattner, 
34  111.  App.  394. 

Where  the  sale  is  made  by  the  debtor  him- 
self after  the  appointment  of  a  receiver  and 
an  order  to  sell  land  to  pay  debts,  but  he 
makes  the  bonds  given  for  the  purchase- 
money  payable  to  special  commissioners  ap- 
pointed to  make  the  sale  and  takes  a  trust 
deed  securing  such  bonds  and  the  court  ap- 
proves tlie  sale  and  directs  its  receiver  to 
collect  the  bonds,  it  is  held  that  the  sale  Is 
a  private  and  not  a  judicial  one  and  the 


debtor  is  the  proper  party  to  sue  on  the 
bonds  for  the  purchase-money.  Ware  v. 
Starkey,  80  Va.  191. 

Abatement  in  price  see  infra,  IV,  H, 
10,  d. 

Caveat  emptor  see  infra,  IV,  H,  10,  c;  IV, 
H,  12,  c,  (II),  (A). 

Release  from  increased  bid  see  supra,  note 
64. 

77.  See  infra,  IV,  H,  12,  a.  See  also  Ju- 
dicial Sales,  24  Cyc.  30. 

78.  In  re  Denison,  114  N.  Y.  621,  21  N.  E. 
97,  as  to  the  sale  under  an  order  approving 
all  the  terms  thereof  in  advance,  and  which 
needs  no  further  confirmation. 

79.  Alvord  v.  Strickler,  10  Colo.  89.  14  Pac. 
117,  where  the  inability  of  the  purchaser  to 
obtain  possession  of  property  sold  by  the  re- 
ceiver was  held  no  reason  for  disturbing  the 
action  of  the  court  in  refusing  to  extend 
the  time  of  the  deferred  payments,  there 
being  no  agreement  to  put  the  purchaser  in 
possession;  he  bought  the  interest  of  the  par- 
ties in  the  condition  in  which  he  found  it. 

Action  on  bond  in  violation  of  order. — 
Where,  before  a  receiver's  sale  of  property 
was  confirmed,  defendants  executed  a  bond 
conditioned  to  pay  the  receiver  the  price  of 
the  property  if,  after  the  sale  was  confirmed, 
he  would  deliver  the  property  to  the  pur- 
chaser on  credit,  the  receiver,  on  delivering 
the  property  as  specified,  could  enforce  the 
bond,  although  the  deliver}^  of  the  property 
before  payment  of  the  price  was  in  violation 
of  the  order  of  sale.  O^Gorman  v.  Sabin,  62 
Minn.  46,  64  N.  W.  84. 

80.  Barry  v.  American  White  Lead,  etc., 
Works,  107  La.  236,  31  So.  733  (holding  that 
if  receivers  permit  the  purchaser  to  pay  the 
price  direct  to  the  creditor,  it  is  at  then- 
peril,  and  in  the  settlement  the  price  will 
be  dealt  with  as  if  collected  by  the  re- 
ceivers) ;  Singerly  ,  Fox,  75  Pa.  St.  112 
(holding  that  a  landlord  purchasing  goods 
on  the  premises  from  the  receiver  of  hi^ 
lessee  cannot  set  off  rent  due  against  the  vi""- 
ceiver  for  the  purchase-pric?  of  the  : 
Kidney  v.  Beemer,  27  Pa.  Super.  Ct.  "v'S 
(where  the  purchaser  owed  claims  for  mer- 
chandise accounts  which  were  to  be  paid  out 
of  the  funds  after  payment  of  certain  other 
preferred  claims,  and  it  was  held  that  where 
the  terns  of  sale  were  one  half  of  the  pnr- 
chnse-ninn<^v  in  cash  and  one  half  in  thirty 
d-^-'-«  h^^<-.  i^istead  of  payin*::  thr-  n-^ml/-"  nmount 
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be  permitted  to  make  payment  by  applying  the  debt  due  to  himself  in  satisfaction 
of  his  bid  to  the  extent  that  such  purchase-money  would  inure  to  him  in  the 
distribution.^^ 

e.  Release  of  Purchaser.  The  doctrine  of  caveat  emptor, as  applied  in 
judicial  sales  generally/^  is  apphed  to  a  receiver's  sale,  and  it  is  held  under  that 
doctrine  that  the  purchaser  will  not  be  reheved  of  his  purchase  on  account  of 
mere  errors  and  irregularities  which  do  not  render  the  sale  void;  that  the  pur- 
chaser must  take  such  title  as  an  examination  of  the  proceedings  will  show  that 
he  can  get  and  is  bound  to  examine  for  himself  beforehand  to  see  what  title  he 
will  obtain  by  the  sale/^  although  it  is  also  held  that  the  purchaser  may  demand 
a  title  free  from  reasonable  doubt  as  a  condition  to  the  completion  of  his  pur- 


in  cash  or  all  in  thirty  days,  the  purchaser 
gave  a  note  for  a  part,  he  could  not  claim 
in  defense  to  a  suit  on  the  note  that  he 
should  be  allowed  credit  for  his  merchandise 
accounts  and  that  the  receiver  should  file  an 
account  before  recovering  judgment  for  the 
purchase-money,  but  the  purchaser  must  pay 
the  balance  of  his  purchase-money  and  then 
upon  the  filing  of  the  receiver's  account 
present  his  claim  on  the  funds  in  the  re- 
ceiver's hands ) .  See  also  Givin  v.  Givin,  1 
Leg.  Gaz.  (Pa.)  48.  But  if  a  receiver  of  a 
partnership  sells  to  one  of  the  partners  un- 
der an  agreem-ent  that  the  price  may  be 
credited  as  a  payment  to  the  partner  on  his 
claim  against  the  assets,  the  receiver  cannot 
afterward  maintain  an  action  for  the  pur- 
chase-price. Barry  v.  Nelms,  2  Pa.  Co.  Ct. 
440. 

Offset  by  claim  against  receiver. —  The  fact 
that  a  receiver  is  authorized  by  the  order  of 
the  court  to  retain  the  amount  of  his  fees  out 
of  the  proceeds  of  sale  gives  him  no  right  to 
any  part  of  the  funds  due  by  the  purchaser 
until  it  is  paid  by  the  receiver  into  court 
for  distribution  and  therefore  the  purchaser 
cannot  set  off  against  the  claim  for  the  pur- 
chase-money a  debt  due  to  him  by  the  re- 
ceiver. Polk  V.  Garver  Coal,  etc.,  Co.,  91 
Iowa  570,  60  N.  W.  111. 

81.  Woolsey  v.  Cummings  Car  Works,  33 
N,  J.  Eq.  432  (accepting  note  upon  which 
creditor  would  be  entitled  to  a  dividend  in 
the  distribution  of  the  net  proceeds,  at  the 
same  time  taking  a  secured  guaranty  in 
writing  for  the  payment  of  any  difference 
between  the  amount  of  the  dividend  when 
declared  and  the  amount  at  which  the  note 
was  taken)  ;  Nisbet  v.  Great  Northern  Clay 
Co.,  41  Wash.  107,  83  Pac.  15  (propriety 
of  an  order  permitting  the  receiver  to  take 
receiver's  certificates  which  were  a  preferred 
lien  on  the  property  in  part  payment  of  the 
purchase-price)  ;  Mercantile  Trust  Co.  v.  Kan- 
awha, etc.,  R.  Co.,  58  Fed.  6,  7  C.  C.  A.  3 
(where  the  purchasers  —  bondholders  —  were 
permitted  to  deposit  bonds  in  payment  of  the 
purchase-price  after  paying  into  court  suf- 
ficient cash  to  extinguish  the  costs  and  liens 
prior  to  the  bonds,  the  court  saying  that  this 
wa^s  precisely  as  if  they  had  paid  the  whole 
price  in  money  and  then  withdrawn  their 
pro  rata  share  of  the  proceeds  on  the  dis- 
tribution ) . 

But  under  circumstances  showing  a  design 
to  favor  particular  parties  in  the  purchase 

[IV,  H,  10,  b] 


of  the  property,  the  court  refused  approval 
of  a  sale  under  an  ex  parte  order  which  pro- 
vided that  if  any  creditor  of  the  insolvent 
corporation  having  a  claim  allowed  by  the 
receiver  should  become  a  purchaser,  he  should 
be  allowed  to  offset  seventy  per  cent  of  his 
claim  against  his  bid,  the  party  who  pur- 
chased being  the  only  creditor  having  such  a 
claim.  Strickland  v.  Kational  Salt  Co.,  43 
Misc.  (N.  Y.)  172,  88  N.  Y.  Suppl.  323 
[affirmed  in  105  N.  Y.  App.  Div.  640,  94 
N.  Y.  Suppl.  936]. 

Set-off  and  counter-claim  generally  see 
supra,  IV,  D,  3d,  (iii). 

82.  See  infra,  IV,  H,  12,  c,  (ii),  (a). 

83.  See  Judicial  Sales,  24  Cyc.  57. 

84.  Thompson  v.  Brownlie,  76  S.  W.  172, 
25  Ky.  L.  Rep.  622,  where  it  is  held  that  the 
purchaser  could  not  be  relieved  from  his  pur- 
chase after  the  expiration  of  the  term  at 
which  the  sale  was  confirmed,  in  proceedings 
to  wind  up  the  affairs  of  a  mining  corpora- 
tion, because  the  judgment  for  the  sale  failed 
to  describe  the  land,  or  because  the  holder 
of  a  lien  on  the  property  was  not  made  a 
party  to  the  proceeding. 

The  purchaser  cannot  object  to  the  appoint- 
ment of  the  receiver  in  an  action  by  the 
receiver  for  the  purchase-price,  when  he  re- 
tains the  property  purchased.  Hanke  v. 
Blattner,  34  111.  App.  394.  See  also  Thread- 
gill  f.  Colcord,  16  Okla.  447,  85  Pac.  703. 

Puffing  see  Judicial  Sales,  24  Cyc.  28. 

85.  Barron  v.  Mullin,  21  Minn.  374  (where 
the  purchaser  was  required  to  complete  his 
contract  of  purchase  of  real  estate  after 
confirmation,  over  his  objection  that  a  release 
of  certain  rights  of  dower  in  favor  of  the 
wives  of  the  parties  to  the  suit  was  not 
secured  by  the  receiver)  ;  Campbell  v.  Parker, 
59  N.  J.  Eq.  342,  45  Atl.  116  (where  after 
confirmation  the  purchaser  was  not  permitted 
to  decline  to  complete  the  purchase  because 
the  property  was  subject  to  restriction  in  its 
use,  although  after  it  was  struck  off  and 
before  signing  the  bid  he  had  inquired  of 
the  receiver  whether  the  land  was  free  and 
clear  of  encumbrances  and  the  latter  had 
replied,  "Yes,  as  I  understand  it;"  that  the 
only  question  in  such  a  case  is  whether  or 
not  the  purchaser  has  shown  such  a  case 
of  fraud,  accident,  or  mistake  as  will  induce 
the  court  of  equity  to  relieve  him  from  the 
purchase) . 

Release  from  increased  bid  see  supra,  note 
64. 


BECEIYERS 


[34  Cyc]  329 


chase.  Where  the  receiver  has  no  power  to  convey  pursuant  to  a  contract  of 
sale  made  by  him,  the  purchaser  may  recover  back  the  amount  of  the  purchase- 
money  paid  by  him.^^ 

d.  Abatement  of  Price.  When  by  mistake  resulting  from  the  action  of  the 
court  or  the  misrepresentations  of  its  agents,  less  property  is  sold  than  is  bid  for 
and  supposed  to  have  been  sold,  the  court  may  allow  a  proportionate  abatement 
of  the  purchase-price.^^  If  articles  are  sold  in  bulk,  without  representation  as 
to  the  quantity  except  that  they  are  of  an  estimated  amount,  the  bid  is  for  what 
is  actually  on  hand,  and  it  is  no  defense  to  an  action  for  the  price  that  there  is 
a  deficiency  between  the  actual  quantity  and  the  estimated  quantity  of  the  article 
sold.^^ 

e.  Completion  of  Purchase  —  Transfer  of  Title.  Ordinarily  transfers  and 
conveyances  of  the  property  sold  by  receivers  are  ordered  to  be  made,  and  are 
made,  by  them,^  or  the  parties  may  be  required  to  execute  a  deed  conveying  their 
interests  and  title,  and  the  authority  conferred  by  the  court  upon  the  receiver 
to  sell  carries  with  it  authority  to  give  to  the  purchaser  evidence  of  a  transfer 
of  title,  and,  in  the  case  of  the  sale  of  land,  to  execute  a  deed  of  conveyance, 


86.  People  Open  Bd.  Stock  Brokers' 
Bldg.  Co.,  92  N.  Y.  98,  sale  by  receiver  in 
suit  for  dissolution  of  joint  stock  company. 
And  see  also,  generally,  Judicial,  Sales,  24 
Cyc.  58  text  and  notes  29,  30. 

Reimbursement  upon  release  from  purchase. 
—  Where  the  purchaser  is  released  from  his 
purchase  because  of  a  defect  in  the  title, 
t]it  purchase-money  paid  by  him  with  in- 
terest, together  with  legal  expenses  includ- 
ing counsel  fees,  will  be  ordered  to  be  paid 
to  him.  Drake  v.  Goodridge,  7  Fed.  Cas.  No. 
4,063,  6  Blatchf.  531,  where,  however,  after 
the  court  had*  refused  to  release  the  pur- 
chaser and  had  ordered  him  to  complete  the 
sale,  the  receiver  withdrew  the  order  and  con- 
sented to  treat  it  as  a  nullity.  In  People  v. 
New  York  Bldg.-Loan  Banking  Co.,  189 
N.  Y.  233,  82  N.  E.  184,  it  is  held  that  the 
allowance  of  compensation  of  that  kind  upon 
releasing  a  purchaser  at  a  private  sale  of 
land  by  a  receiver  is  a  matter  of  discretion 
with  the  court,  there  being  no  warranty,  ex- 
press or  implied,  since  the  purchaser  has 
time  for  investigation  before  the  purchase 
and  it  is  the  duty  of  the  court  to  protect 
the  property  from  waste,  etc.  Reference  is 
made  in  this  case  to  People  v.  Open  Bd. 
Stock  Brokers  Bldg.  Co.,  92  N.  Y.  98,  where 
the  purchaser  was  relieved  from  his  pur- 
chase, and  his  deposit,  interest,  and  reason- 
able expenses  of  investigating  the  title  were 
directed  to  be  paid  to  him,  and  it  is  pointed 
out  that  the  question  raised  and  reviewed 
upon  the  appeal  pertained  to  other  matters, 
and  no  question  appears  to  have  been  raised 
or  discussed  with  reference  to  the  allowance 
of  these  items. 

87.  Bidwell  v.  Bice,  19  Wash.  146,  52 
Pac.  1019,  where  after  a  contract  by  the  re- 
ceiver to  convey,  at  which  time  he  bad  no 
authority  from  the  court  in  that  regard,  he 
conveyed  the  property  to  others,  it  was  held 
that  before  authority  to  convey  had  been 
conferred  the  purchaser  under  the  first  con- 
tract could  not  be  put  in  default. 

88.  Loney  v.  Penniman,  43  Md.  130,  re- 
ferring to  the  inability  to  deliver  the  title 


to  a  part  of  the  property  under  a  private 
sale  o-f  all  assets,  choses  in  action,  etc.,  of 
a  concern,  the  court  holding,  however,  that 
if  the  question  is  one  merely  of  the  pur- 
chaser's remedy,  the  difficulty  being  that  the 
choses  in  action  are  in  another  state,  the 
laws  whereof  prevent  the  purchaser  from 
coercing  collection,  the  purchaser's  title  is 
nevertheless  complete  and  the  inability  of  the 
court  authorizing  the  sale  to  assist  him  will 
not  affect  it.  See  also,  generally,  Judicial 
Sales,  24  Cyc.  54. 

The  amount  of  abatement  to  which  the 
purchaser  will  be  entitled  on  account  of  a 
failure  of  title  to  a  part  of  the  property 
should  equal  the  amount  that  the  price  was 
enhanced  by  the  inclusion  of  such  property 
in  the  bulk  of  that  which  was  sold,  and  not 
the  cost  of  the  property  to  the  original 
owner,  such  sum  to  be  ascertained  by  deter- 
mining the  proportion  of  the  actual  value  of 
the  property  title  to  which  has  failed  to  the 
value  of  the  whole  property,  and  by  deduct- 
ing a  like  proportion  from  the  whole  pur- 
chase-price. Cypress  Lumber,  etc.,  Co.  y. 
Tillar,  73  Ark.  354,  84  S.  W.  490. 

89.  Hanke  v.  Blattner,  34  111.  App.  394, 
where  it  is  indicated  that  the  rule  would  be 
different  if  in  oifering  the  property  a  par- 
ticular quantity  is  fixed  by  the  receiver,  in 
which  event  there  would  be  some  foundation 
for  a  rebate  on  account  of  the  deficiency. 

90.  See  Watkins  r.  INIinnesota  Thresher 
Mfg.  Co.,  41  Minn.  150,  42  N.  W.  862; 
Tlireadgill  v.  Colcord,  16  Okla.  447,  85  Pac. 
703;  Helfrich  v.  Freck,  3  Pa.  Cas.  352,  6 
Atl.  89. 

Judicial  sales  generally  see  Judicial  Sales, 
24  Cyc.  49  et  seq. 

91.  See  Cypress  Lumber,  etc.,  Co.  r.  Tillar, 
73  Ark.  354,;  84  S.  W.  490  {infra,  IV.  H.  12. 
c,  (II),  (a),  note  13),  in  a  suit  to  wind  up 
a.  partnership. 

Assignment  to  receiver  see  supra.  III.  A. 
5;  TV,  D,  2,  b. 

92.  Koontz  r.  Kontuckv  Northern  Bank.  16 
Wall.  (U.  S.)  196,  2rL.  ed.  465,  holiling 
that  the  intention  of  the  court  that  the  re- 

[IV,  H,  10,  e] 


330    [34.  Cye.] 


RECEIVERS, 


But  the  transfer  should  not  be  made  before  the  contract  is  completed  by 
confirmation.^^ 

11.  Resale.^*  As  upon  the  vacation  or  setting  aside  of  judicial  sales  generally 
for  causes  not  involving  the  absence  of  power  of  the  court  to  make  the  sale,  or 
upon  the  failure  of  the  purchaser  to  comply  with  the  terms  of  his  bid,  the  court 
may  order  a  resale/^  and  if  the  resale  is  ordered  upon  failure  of  the  purchaser  to 
comply  with  the  terms  of  his  purchase,  he  may  be  charged  with  the  deficiency 
therein  on  the  resale. 

12c  Effect  of  Sale  —  a.  In  General.  As  in  the  case  of  judicial  sales  gen- 
erally/^ the  bidder  becomes  a  purchaser  when  the  officer  announces  the  sale  of 
the  property  to  him,^^  and  submits  himself  to  the  jurisdiction  of  the  court  ®^ 


ceiver  should  exercise  the  authority  to  make 
a  deed  in  this  case  was  evident  from  the 
requirement  that  he  should,  in  the  event  of 
a  sale  on  credit,  retain  a  lien  or  take  a  deed 
of  trust  on  the  land. 

Recitals  in  such  deed,  of  the  receiver's  ap- 
pointment, the  order  of  sale,  and  the  sale 
to  the  grantee  are  not  "prima  facie  evidence 
of  such  appointment  and  authority  to  make 
the  conveyance  as  against  strangers,  and  the 
court's  indorsem.ent  of  its  approval  on  such 
receiver's  deed  is  not  of  itself  sufficient  to 
dispense  with  proof  of  the  facts  recited. 
Lawless  v.  Stamp,  108  Iowa  601,  79  N.  W. 
365. 

93.  Simmons  v.  Wood,  45  How.  Pr.  (K  Y.) 
262  (transfer  and  payment  before  confirma- 
tion, at  risk  of  purchaser)  ;  Koontz  v.  Ken- 
tucky Northern  Bank,  16  Wall.  (U.  S.)  196, 
21  L.  ed.  465  (holding,  however,  that  if  the 
receiver  irregularly  executes  a  conveyance 
before  the  sale  is  confirmed,  the  conversance 
is  not  void  for  that  reason  but  only  void- 
able; that  if  the  confirmation  is  denied  the 
conveyance  becomes  inoperative,  but  if  the 
sale  is  confirmed,  the  objection  to  the  order 
in  which  the  conveyance  was  made  is  re- 
moved). See  also,  generally,  Judicial  Sales, 
24  Cyc.  49. 

Action  on  bond  taken  in  violation  of  order 
see  supra,  note  79. 

94.  Forfeiture  of  deposit  on  advance  bid 
see  supra,  note  59. 

Requiring  security  on  advanced  bid  see  su- 
pra, note  59. 

Substitution  of  purchaser  not  resale  see 
French  v.  Pittsburg  Vehicle,  etc.,  Co.,  184 
Pa.  St.  161,  39  Atl.  63,  infra,  note  98. 

95.  See  Judicial  Sales,  24  Cyc.  45  et  seq. 
And  see  the  cases  infra,  this  note. 

The  purchaser  is  entitled  to  reimbursement 
of  the  money  paid  by  him,  with  interest, 
costs,  and  expenses,  including  solicitor's  fees 
expended  in  defending  the  sale,  where  the 
court  sete  aside  the  sale  because  it  was  based 
upon  a  material  error  as  to  the  number  and 
value  of  cattle  to  be  sold  in  estimating  the 
price  at  which  the  receiver  was  authorized 
to  sell.  Horse  Springs  Cattle  Co.  v.  Scho- 
field,  9  N.  M.  136,  49  Pac.  954. 

On  appeal  from  an  order  ratifying  a  sale, 
costs  on  hearing  of  exceptions  and  appeal 
will  be  directed  to  be  paid  out  of  the  pro- 
ceeds of  the  resale  where  the  order  is  reversed 
and  a  resale  directed,  all  the  parties  having 
acted  in  good  faith.    South  Baltimore  Brick, 
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etc.,  Co.  V.  Kirby,  89  Md.  52,  42  Atl. 
913. 

Inadequate  price  see  supra,  IV,  H,  7,  c,  (ii). 

96.  See  Judicial  Sales,  24  Cyc.  47.  And 
see  the  cases  infra,  this  note. 

An  action  for  the  purchase-price  will  not 
lie  against  the  first  purchaser  after  a  resale. 
Helfrich  v.  Freck,  3  Pa.  Cas.  352,  6  Atl.  89. 

And  where  immediately  upon  failure  to  pay 
the  cash  required  on  the  bid,  a  receiver,  with- 
out application  to  the  chancellor  either  to 
compel  the  purchaser  to  complete  the  pur- 
chase or  to  confirm  the  sale,  put  up  the 
property  and  resold  it  and  the  latter  sale 
was  confirmed  and  completed,  the  receiver 
had  no  cause  of  action  for  a  deficiency 
against  the  first  purchaser.  Leslie  v.  Good- 
hue, 69  Hun  (N.  Y.)  71,  23  N.  Y.  Suppl. 
389. 

Title  in  different  condition. — ^Where  the  re- 
ceiver insists  upon  the  validity  of  the  first 
sale,  when  he  offers  the  property  on  a  resale 
after  failure  of  the  first  purchaser  to  com- 
ply with  his  purchase,  the  order  confirming 
the  first  purchase  and  decreeing  that  the 
premises  remain  in  the  purchaser,  his  heirs 
and  assigns,  etc.,  remaining  unrevoked  except 
for  the  subsequent  decrees  and  orders  relating 
to  another  sale,  it  was  held  that  the  condition 
of  the  title  as  offered  at  the  second  sale  was 
different  from  that  offered  at  the  first;  that 
the  court  could  not  say  that  these  facts  did 
not  affect  the  bidding  at  the  second  sale; 
and  that  the  first  purchaser  was  not  liable 
for  the  difference  in  the  price  between  the 
sales.  Helfrich  v.  Freck,  3  Pa.  Cas.  352,  6 
Atl.  89.  See  also  Judicial  Sales,  24  Cyc. 
47  text  and  note  42. 

97.  See  Judicial  Sales,  24  Cyc.  30. 

98.  Files  v.  Brown,  124  Fed.  133,  59 
C.  C.  A.  403,  as  to  sales  requiring  confirma- 
tion. But  see  Leslie  v.  Goodhue,  69  Hun 
(K  Y.)  71,  23  K  Y.  Suppl.  389. 

Payment  of  rent  after  sale  of  leasehold. — 
Where  the  order  of  sale  of  a  leasehold  re- 
quired the  purchaser  to  assume  the  ground- 
rent  from  the  date  of  the  sale,  subsequent 
proceedings  to  substitute  another  in  lieu  of 
the  original  purchaser,  at  the  instance  of  the 
original  purchaser,  were  held  not  to  consti- 
tute a  resale,  and  the  receiver  was  not  en- 
titled to  credit  for  the  amount  paid  as  rent 
from  the  date  of  sale  until  the  substitution. 
French  v.  Pittsburg,  Vehicle,  etc.,  Co.,  184 
Pa.  St.  161,  39  Atl.  63. 

99.  Parker  v.  Bluffton  Car  Wheel  Co.,  108 
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under  whose  order  or  decree  the  sale  is  made,  although  his  title  is  inchoate 
before  confirmation.^ 

b.  Liabilities  of  Purchaser.  Ordinarily  when  property  is  sold  by  a  receiver 
under  the  orders  of  the  court,  charges  against  the  assets  of  the  estate  can  be  asserted 
only  against  the  receiver,  and  the  property  passes  to  the  purchaser  freed  from 
claims  against  the  receiver,^  aside  from  the  liability  of  the  property  to  superior 
liens  existing  prior  to  the  receivership,^  or  the  liability  of  the  property  which  may 
be  imposed  as  a  condition  of  the  sale,*  and  the  court  loses  jurisdiction  of  the  pur- 
chaser as  such,  as  well  as  of  the  property  purchased,  as  soon  as  the  sale  is  approved 
and  completed,^  and  this  is  true,  although  the  purchaser  is  also  a  party  to  the 
suit.^  The  court  has  inherent  power,  however,  to  retain  jurisdiction  of  the  prop- 
erty for  the  purpose  of  enabling  them  to  make  and  enforce  orders  with  respect 
to  the  receiver's  indebtedness/  and  if  the  purchaser  undertakes  and  agrees  to 
pay  the  receiver  such  sums  as  may  be  found  due  him  for  compensation  and  indebt- 
edness incurred  in  the  receivership,  he  must  abide  by  the  finding  of  the  court  as 
to  such  sums.^ 


Ala.  140,  18  So.  938;  In  re  Denison,  114 
N.  Y.  621,  21  N.  E.  97. 

By  applying  for  an  order  to  compel  com- 
pletion of  sale  the  purchaser  submits  himself 
to  the  jurisdiction  of  the  court.  Atty.-Gen. 
V.  Continental  L.  Ins.  Co.,  94  N.  Y.  199, 

1.  See  supra,  IV,  H,  7,  a. 

2.  McDonald  v.  Miller,  54  111.  App.  325; 
Emerson  v.  Schwindt,  108  Wis.  167,  84  N.  W. 
186,  as  to  debts  arising  out  of  receivership. 
So  after  title  to  the  property  of  a  corpora- 
tion is  passed  to  a  new  company  under  fore- 
closure proceedings,  the  latter  company  is 
not  liable  for  a  judgment  obtained  against 
the  first  company  and  its  receiver,  although 
the  receiver  did  not  turn  over  the  property 
and  obtain  his  discharge  until  after  the  judg- 
ment was  rendered  and  at  that  time  had  in 
his  hands  and  turned  over  to  the  new  com- 
pany money  sufficient  to  pay  the  judgment. 
If  the  funds  in  the  hands  of  the  receiver  after 
recovery  of  the  judgment  were  available  for 
the  payment  thereof,  it  was  the  judgment 
creditor's  duty  to  make  proper  application 
to  the  court  in  the  receivership  proceedings 
and  having  failed  to  do  this  he  cannot  be 
heard  to  say  that  the  new  company  should 
pay  him.  Brockert  v.  Iowa  Cent.  R.  Co.,  93 
Iowa  132,  61  N.  W.  405. 

The  reacquisition  of  the  property  by  de- 
fendant at  foreclosure  sale  would  not  of  itself 
render  the  purchaser  liable  for  claims  against 
the  receiver  except  such  as  might  be  im- 
posed by  the  terms  of  the  sale,  or  the  under- 
taking of  the  purchaser.  Ryan  v.  Hays,  62 
Tex.  42;  Hicks  v.  International,  etc.,  R.  Co., 
62  Tex.  38;  Howe  v,  St.  Clair,  8  Tex.  Civ. 
App.  101,  27  S.  W.  800. 

A  statute,  if  intended  to  change  the  rule 
of  the  text,  should  do  so  in  express  terms 
and  not  by  doubtful  construction.  Howe  v. 
St.  Clair,  8  Tex.  Civ.  App.  101,  27  S.  W. 
800,  holding  that  the  purpose  of  the  Texas 
act  of  1889  was  to  make  the  expenses  of  the 
receivership  a  lien  upon  the  corpus  of  the 
property,  and  to  hold  the  owner  or  his  as- 
signs, where  it  has  been  redelivered  without 
sale,  liable  for  such  claims  without  proof  of 
betterments. 


3.  See  infra,  IV,  H,  12,  c,  (ii),  (c). 

4.  Brown  v.  Wabash  R.  Co.,  96  111.  297, 

holding  that  if,  upon  the  conveyance  of  prop- 
erty in  the  hands  of  a  receiver,  it  is  charged 
with  all  liabilities  incurred  in  the  receiver- 
ship, a  liability  in  tort  must  be  established 
by  an  action  at  law  against  the  receiver  be- 
fore a  bill  can  be  filed  to  subject  the  prop- 
ertv. 

5.  McDonald  v.  Miller,  54  111.  App.  325, 
holding  that  the  court  has  no  jurisdiction  to 
compel  performance  by  the  purchaser  of  his 
agreements  with  others. 

6.  McDonald  v.  Miller,  54  111.  App.  325. 

7.  La  Junta,  etc..  Canal  Co.  v.  Hess,  31 
Colo.  1,  71  Pac..415;  Farmers'  L.  &  T.  Co.  v. 
Central  R.  Co.,  7  Fed.  537,  2  McCrary  181. 

The  proper  attitude  of  a  court  toward  a 
receiver's  obligations,  duly  authorized,  is  that 
"  the  court  should  be  chary  of  promise,  but 
eager  of  performance;  careful  not  to  burden 
property  in  its  possession  with  obligations, 
and  equally  careful  to  see  that  every  obliga- 
tion is  discharged  before  possession  is  fully 
surrendered."  American  Bonding,  etc.,  Co. 
V.  Baltimore,  etc.,  R.  Co.,  124  Fed.  866,  877, 
60  C.  C.  A.  52  [quoting  Farmers'  L.  &  T.  Co. 
V.  Burlington,  etc.,  R.  Co.,  32  Fed.  805]. 

Personal  liability. — In  Gray  r.  Grand  Trunk 
Western  R.  Co.,  156  Fed.  736,  84  C.  C.  A. 
392,  it  was  held  that  where  by  the  local  law 
the  obligation  assumed  by  a  purchaser  from 
a  receivership  who  assumes  liability  is  one 
of  direct  liability  and  not  merely  equitable 
for  the  payment  of  claims  chargeable  against 
the  property,  such  local  law  fixes  the  nature 
of  the  cause  of  action  for  the  enforcement  of 
the  liability  in  a  federal  court  and  an  action 
at  law  may  be  maintained  in  such  court 
against  the  purchaser  alone  to  recover  for  a 
personal  injury  for  which  the  property  in 
the  hands  of  the  receiver  was  chargeable. 

Making  expenses  lien  on  property  see  su- 
pra, IV,  G. 

8.  Cake  r.  Mohun,  164  U.  S.  311,  17  S.  Ct. 
100,  41  L.  ed.  447  (where  the  purchaser 
undertook  to  pay  such  sums  in  order  to 
avoid  paying  any  part  of  the  purchaso-nioney 
into  court  and  in  order  to  obtain  posses- 
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e.  Right  and  Title  of  Purchaser  —  (i)  Order  or  Decree  Controls.  A 
purchaser  of  property  at  a  receiver's  sale  looks  to  the  order  or  decree  of  the  court 
for  the  measure  of  his  rights.  That  is  his  muniment  of  title  —  the  contract 
made  with  him/  and  should  not  be  changed  after  he  has  purchased  in  reliance 
thereon. ^"^  On  the  other  hand,  the  receiver  cannot  sell  and  convey  property  so 
as  to  confer  any  right  or  title  in  contravention  of  the  order  under  which  he  acts.^^ 

(ii)  Rights,  Title,  and  Interest  of  Parties  Pass  —  (a)  In  General. 
The  sale  of  property  in  the  hands  of  a  receiver  in  pursuance  of  an  order  or  decree 
for  such  sale  passes  the  title  and  claims  of  all  parties  to  the  suit  which  are  not 
excepted  or  reserved  by  the  terms  of  the  order  or  decree.^^    However,  the  general 


sion)  ;  Jesup  V.  Wabash,  etc.,  E.  Co.,  44  Fed. 
663  (holding  that  where  the  purchaser  as  a 
part  of  the  consideration  covenanted  to  dis- 
charge all  existing  debts  and  liabilities  of 
the  receivership,  it  was  the  duty  of  the  court 
to  protect  him  against  demands  which  were 
not  just  and  proper  demands  against  the  re- 
ceiver and  to  that  end  to  require  all  such 
demands  to  be  presented  for  allowance). 

A  judgment  for  a  receiver  for  his  compen- 
sation may  be  enforced  by  his  personal  rep- 
resentatives. Cake  V.  Mohun,  164  U.  S.  311, 
17  S.  Ct.  100,  41  L.  ed.  447. 

9.  Mercantile  Realty  Co.  v.  Stetson,  120 
Iowa  324,  94  N.  W.  859. 

10.  Mercantile  Realty  Co.  v.  Stetson,  120 
Iowa  324,  94  N.  W.  859. 

11.  Jackson  v.  Horton,  126  111.  566,  21 
N.  E.  490,  where  an  undivided  part  of  the 
property  was  sold  in  contravention  of  the 
order  of  court  and  it  was  held  that  the  in- 
terest did  not  pass  but  that  as  the  receiver 
was  no  longer  in  a  position  to  select  the  par- 
ticular interest  which  was  to  have  been  set 
aside,  a  partition  of  the  land  would  be  or- 
dered. 

Order  of  sale  based  upon  inventory  or  ap- 
praisal.—  Where  the  petition  for  the  order 
of  sale  and  the  order  based  thereon  both 
show  on  their  face  that  the  assets  referred 
to  in  the  order  to  sell  all  the  assets  of  the 
concern  are  those  which  are  mentioned  in 
the  inventory,  assets  not  embraced  in  such 
inventory  do  not  pass  to  the  purchaser.  Illi- 
nois Steel  Co.  V.  Preble  Mach.  Works,  116 
111.  App.  268  lafflrmed  in  219  111.  403,  76 
ISr.  E.  574]  (where  the  question  arose  in  a 
suit  by  the  receiver  brought  after  such  sale 
for  a  breach  of  a  contract  which  did  not  pass 
under  the  sale,  the  only  question  before  the 
supreme  court,  however,  being  the  admissi- 
bility of  the  inventory)  ;  Charter  Oak  Stove, 
etc.,  Co.  V.  Rice,  106  La.  77,  30  So.  321  (where 
it  was  held  that  goods  ordered  by  the  re- 
ceiver of  a  mercantile  establishment  but 
which  did  not'  arrive  until  after  the  sale  of 
the  establishment  in  block  .as  a  going  con- 
cern, and  were  not  included  in  the  appraise- 
ment upon  which  the  order  of  sale  was  based^ 
are  not  included  in  such  sale,  it  appearing 
also  that  the  petition  upon  which  the  order 
of  sale  was  based  asked  that  the  continuance 
of  the  business  after  the  order  of  sale  should 
be  for  the  benefit  of  the  purchaser  who  should 
thereafter  buy,  and  that  immediately  after 
the  order  of  sale  was  entered  the  fact  that 
the  goods  above  mentioned  had  been  ordered 
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was  called  to  the  attention  of  the  court  and 
the  receiver  was  directed  to  cancel  the  order). 
See  also  Houts  v.  Sioux  City  Brass  Works, 
134  Iowa  484,  110  N.  W.  166. 

12.  Sinnott  v.  Moore,  113  Ga.  908,  39 
S.  E.  415  (where  a  will  creating  a  spend- 
thrift trust,  made  and  probated  in  another 
state,  was  admitted  to  probate  in  Georgia 
and  an  administrator  with  the  will  annexed 
appointed,  and  in  a  suit  filed  by  him  for  a 
construction  of  the  will  an  order  by  consent 
of  all  parties,  including  the  executor  and 
trustee  under  the  will,  who  had  the  legal 
title,  for  the  sale  of  the  property  by  a  re- 
ceiver appointed  in  such  suit  to  convey,  and 
a  deed  by  the  latter,  conveyed  a  good  legal 
title  to  the  purchaser,  although  the  bene- 
ficiaries under  the  will  did  not  consent)  ; 
Harrington  V.  Connor,  51  Nebr.  214,  70  N.  W. 
911  (holding  that  the  purchaser  of  the  as- 
sets of  a  bank  takes  the  title  which  the  re- 
ceiver had,  subject  to  the  same,  but  no  other, 
equitable  defenses  which  might  have  been 
available  against  the  corporation  itself,  since 
the  receiver  represented  the  creditors  and  de- 
positors and  the  purchaser  took  in  their 
right)  ;  Duplex  Printing  Press  Co.  v.  Clip- 
per, 213  Pa.  St.  207,  62  Atl.  841;  Scott  v. 
Farmers',  etc.,  Nat.  Bank,  (Tex.  1903)  75 
S.  W.  7  (sale  of  property  of  corporation). 

Debts  due  by  non-residents  pass  to  the  pur- 
chaser of  the  firm's  assets,  property,  book 
debts,  etc.,  under  a  sale  thereof  authorized 
by  the  court,  and  the  purchaser  will  have 
such  power  to  collect  as  can  be  conferred  by 
the  sale  of  the  receiver  by  the  authority  of 
the  court;  if  the  debts  are  voluntarily  paid, 
the  purchaser  will  hold  the  proceeds  with- 
out accounting  to  the  creditors  of  the  firm, 
but  if  payment  is  refused  and  cannot  be 
coerced  and  it  is  beyond  the  power  of  the 
court  to  assist  the  purchaser  by  reason  of 
any  laws  operating  where  the  debtors  reside, 
that  would  not  divest  the  purchaser's  title 
under  the  receiver's  sale  although  it  might 
prevent  his  recovery.  Loney  v.  Penniman,  43 
Md.  130.  See  also  Hoyt  v.  Thompson,  5 
N.  Y.  320. 

Right  of  a  party  to  a  suit  against  the  re- 
ceiver.—In  Jewett  V.  Miller,  10  N.  Y.  402,  65 
Am.  Dec.  751,  a  bank  pledged  a  mortgage  and 
the  receiver  of  the  bank  afterward  bought 
the  property  individually  at  a  foreclosure  of 
the  mortgage  and  subsequently  sold  at  public 
auction  a  junior  mortgage  on  the  same  prop- 
erty as  a  part  of  the  assets  of  the  bank,  the 
purchaser  of  the  junior  mortgage  being  noti- 
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rule  is  that  he  takes  only  such  title  and  interest  as  the  parties  had/^  or  the  interest 
sold  in  its  then  condition/^  and  is  subject  to  the  doctrine  of  caveat  em'ptor,^^  although 
others  having  rights  may  be  guilty  of  such  conduct  as  will  estop  them  from  setting 
up  such  rights  as  against  innocent  purchasers  at  the  receiver's  sale.^^ 

(b)  Redemption.  As  in  the  case  of  other  judicial  sales/^  there  is  no  general 
right  of  redemption  from  receivers'  sales  except  such  right  as  is  conferred  by 
statute.^* 


fied  of  the  exact  condition  of  the  title,  and 
it  was  held  that  he  was  not  entitled  to  re- 
deem from  the  receiver,  although  the  bene- 
ficiaries of  the  receiver  might  have  insisted 
on  his  purchase  as  being  for  their  benefit; 
that  the  right  of  the  beneficiary  did  not  pass 
to  the  purchaser  of  the  junior  mortgage  be- 
cause having  bought  with  notice  he  could  not 
invoke  the  principle  of  equitable  estoppel. 

Conveyance  or  assignment  to  a  receiver 
see  supra,  IV,  D,  2,  b;  IV,  D,  7,  e,  (iii) ,  (b). 

Kelation  back  of  title  to  day  of  sale  see 
supra,  IV,  H,  7,  d,  (i). 

13.  McLaughlin  v,  Taylor,  115  Ga.  671,  42 
S.  E.  52;  Baxter  v.  Mattox,  106  Ga.  344,  32 
S.  E.  94;  People  New  York  Bldg.-Loan 
Banking  Co.,  189  N.  Y.  233,  82  N.  E.  184; 
In  re  Coleman,  174  N.  Y.  373,  66  N.  E.  983 
(the  last  two  cases  holding  that  only  the 
title  which  the  corporation  had,  in  proceed- 
ings to  dissolve  a  corporation  under  the  stat- 
ute, passes  by  the  sale)  ;  Pfeflfer  v.  Kling,  58 
N.  Y.  App.  Div.  179,  68  N.  Y.  Suppl.  641 
[affirmed  in  171  N.  Y.  668,  64  N.  E.  1125] 
(sale  of  equity  of  redemption  by  receiver 
after  sale  of,  property  by  sheriff  under  execu- 
tion, and  necessity  for  purchaser  at  receiver's 
sale  to  redeem  before  title  of  purchaser  at 
execution  sale  ripens)  ;  Foster  v.  Barnes,  81 
Pa.  St.  377.    See  also  supra,  IV,  D,  3,  d. 

The  parties  are  not  required  to  warrant 
the  title  under  an  order  of  court  directing 
them  to  convey  to  the  purchaser  the  prop- 
erty to  which  they  or  either  of  them  had 
title,  but  need  only  convey  such  title  as  they 
have.  Cypress  Lumber,  etc.,  Co.  v.  Tillar,  73 
Ark.  354,  84  S.  W.  490. 

Non-assignable  contract. — ^A  contract  which 
the  party  whose  property  is  sold  by  receiver 
could  not  assign  cannot  Ibe  transferred  or  as- 
signed by  the  receiver  so  as  to  confer  any 
rights  thereunder  upon  the  transferee.  Sar- 
gent Glass  Co.  V.  Matthews  Land  Co.,  35 
Ind.  App.  45,  72  N.  E.  474. 

14.  Alvord  V.  Strickler,  10  Colo.  89,  14 
Pac.  117. 

A  purchaser  of  a  leasehold  takes  subject 
to  the  provisions  of  the  lease  of  which  he 
had  notice.  Brookfield  v.  Sharpe,  88  Md.  713, 
41  Atl.  1072. 

15.  Georgia. —  Walters  v.  Montgomerv,  57 
Ga.  501. 

Illinois.— Ksinke  v.  Blattner,  34  111.  App. 
394. 

Kentucky. —  Thompson  v.  Brownlie,  76 
S.  W.  172,  25  Ky.  L.  Rep.  622. 

Minnesota. —  Barron  v.  Mullin,  21  Minn. 
374,  both  as  to  the  title  and  the  condition 
of  the  property. 

Washington'.— FrW,  etc.,  Fish  Co.  r.  Point 
Roberts  Fishing,  etc.,  Co.,  24  Wash.  630,  64 


Pac.  792,  holding  that  where  the  fishing  loca- 
tion of  the  insolvent  corporation  was  sold  by 
its  receiver  and  purchased  by  plaintiff  with 
knowledge  that  it  was  closer  than  allowed 
by  law  to  another  location  retained  by  the 
corporation,  such  purchase  from  the  receiver 
was  subject  to  the  rule  of  caveat  emptor, 
so  that  the  purchaser  was  not  entitled  to  an 
injunction  restraining  the  operation  of  de- 
fendant's trap. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §§  236, 
248. 

Abatement  in  price  see  supra,  IV,  H, 
10,  d. 

Receiver's  right  or  title  subject  to  liens  see 

supra,  IV,  D,  3,  d,  (ii). 

16.  McAllister  v.  Stumpp,  etc.,  Co.,  25 
Misc.  (N.  Y.)  438,  55  N.  Y.  Suppl.  533, 
where  after  the  originator  of  proprietary  ar- 
ticles had  assigned  his  rights  therein,  he 
transferred,  or  attempted  to  transfer,  the 
same  rights  to  a  corporation  by  which  they 
were  exercised,  and  the  first  assignee,  who 
was  a  creditor  of  such  corporation,  was  pres- 
ent at  the  sale  of  such  rights  by  the  receiver 
of  the  corporation  upon  its  subsequent  in- 
solvency and  made  no  attempt  to  assert  his 
rights  in  the  presence  of  the  bidders,  and  it 
was  held  that  such  first  assignee  was  es- 
topped from  asserting  that  the  purchasers  ac- 
quired no  title,  and  that  such  purchasers  did 
not  have  imputed  knowledge  of  want  of  title 
in  the  corporation  from  the  fact  that  they 
were  stock-holders  thereof,  the  knowledge  of 
the  original  assignor  not  being  notice  to 
them;  and  further,  that  such  purchasers  did 
not  have  the  sole  proprietorship  of  such  arti- 
cles and  would  not  be  permitted  to  advertise 
such  sole  proprietorship. 

17.  See  Judicial  Sales,  24  Cyc.  68. 

18.  Watkins  v.  Minnesota  Thresher  Mfg. 
Co.,  41  Minn.  150,  42  N.  W.  862,  holding 
that  the  right  of  redemption  is  not  incident 
to  a  sale  by  a  receiver  of  an  insolvent  corpo- 
ration appointed,  under  the  statute,  upon 
the  return  of  an  execution  unsatisfied,  to 
convert  the  entire  corporate  assets  into  money 
for  the  payment  of  the  debts  of  the  corpora- 
tion. See  also  Mercantile  Realtv  Co.  v.  Stet- 
son, 120  Iowa  324,  94  N.  W.  859.  But  in 
Lacey  Coal  Mines  t*.  Chicago,  etc..  Coal  Co., 
131  111.  9,  22  N.  E.  503,  8^  L.  R.  A.  598,  it 
was  held  that  under  a  statutory  provision 
that  when  any  real  estate  is  sold  by  virtue 
of  an  execution,  judgment,  or  decree  of  fore- 
closure of  a  mortgage,  or  the  enforcement  of 
mechanic's  lien,  or  vendor's  lien,  or  for  the 
])ayment  of  money,  it  shall  be  the  duty  of  the 
sheriff,  master  in  chancery,  or  other  officer 
to  deliver  to  the  purchaser  a  certificate  en- 
titling him  to  a  deed  in  case  the  pro]ierty  is 
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(c)  Liens  and  Encumbrances.  The  rule  is  that  the  purchaser  at  a  receiver's 
sale  takes  the  property  subject  to  all  subsisting  paramount  hens  and  that  such 
liens  are  not  divested  or  affected  by  such  sale,  as  against  strangers  to  the  record/* 
where  a  sale  free  from  encumbrances  is  not  authorized/^  and  a  proceeding  by  a 
creditor  for  the  collection  of  his  claim  is  held  not  to  be  a  proceeding  in  rem  as  to 
parties  who  have  no  notice  thereof  or  opportunity  to  be  heard,  so  that  while  a 
receiver  may  sell  he  can  do  so  only  subject  to  such  prior  existing  liens/^  although 
where  the  court  had  ordered  the  receiver  to  pay  particular  liens,  a  purchaser  is 
entitled  to  have  such  liens  removed.^^  So  a  sale  under  an  order  directing  that 
it  shall  be  made  subject  to  hens  and  encumbrances  does  not  divest  prior  encum- 
brances.^^ But  if  one  claiming  a  prior  lien  who  is  a  party  to  the  receivership 
suit  files  his  claim  with  the  receiver  and  appears  on  the  appHcation  for  sale  he  is 
held  to  have  elected  to  rely  on  the  appropriate  orders  of  the  court  for  the  dis- 
tribution of  the  proceeds  of  sale  and  is  bound  by  his  election  so  that  he  cannot 


not  redeemed  within  the  statutory  period  of 
redemption,  a  court  of  chancery  has  no  power, 
on  creditors'  bill  against  a  corporation,  to 
order  defendant's  property,  consisting  of 
coal  mines,  and  personal  property  used  in 
mining,  to  be  sold  by  its  receiver  as  a  unit, 
without  right  of  redemption.  This  statute, 
however,  was  held  in  Blair  v.  Illinois  Steel 
Co.,  159  111.  350,  42  N.  E.  895,  31  L.  R.  A. 
269,  to  be  inapplicable  to  a  sale  ordered  in  a 
suit  under  a  winding-up  statute  for  the  dis- 
solution of  an  insolvent  corporation. 

19.  Georgia. —  Denny  v.  Broadway  Nat. 
Bank,  118  Ga.  221,  44  S.  E.  982;  McLaugh- 
lin V.  Taylor,  115  Ga.  671,  42  S.  E.  30. 

Indiana. —  Lorch  v.  Aultman,  75  Ind.  162. 

loica. —  Mercantile  Realty  Co.  v.  Stetson, 
120  Iowa  324,  94  N.  W.  859. 

l^ew  York. —  People  v.  New  York  Bldg.- 
Loan  Banking  Co.,  189  N.  Y.  233,  82  N.  E. 
184;  /n  re  Coleman,  174  N.  Y.  373,  66  N.  E.  983. 

Ohio. —  Gates  v.  Merchants'  Banking,  etc., 
Co.,  22  Ohio  Cir.  Ct.  724,  11  Ohio  Cir.  Dec.  721. 

Pennsylvania. —  Foster  v.  Barnes,  81  Pa. 
St.  377. 

Texas. —  Scott  v.  Farmers',  etc.,  Nat.  Bank, 
(1903)  75  S.  W.  7. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  249. 

Taxes. —  But  under  a  statute  requiring  the 
court  on  distribution  of  the  proceeds  of  a 
receiver's  sale  to  order  the  payment  of  all 
taxes,  penalties,  and  interest  due  on  the 
property  sold,  a  purchaser  at  such  sale,  in 
the  absence  of  special  agreement^  is  entitled 
to  have  payment  from  the  proceeds  of  the 
sale  of  all  taxes,  etc.,  existing  at  the  time  of 
the  sale.  Sandheger  v.  Banner  Brewing  Co., 
8  Ohio  S.  &  C.  PI.  Dec.  592,  6  Ohio  N.  P. 
410.  See  also  New  Orleans  v.  Peake,  52  Fed. 
74,  2  C.  C.  A.  626. 

Representations  of  receiver  at  the  sale. — 
In  Walter  v.  Montgomery,  57  Ga.  501,  it 
was  held  that  the  representations  of  the  auc- 
tioneer at  a  receiver's  sale  were  true  and  did 
not  operate  as  a  fraud  on  the  purchaser  so 
as  to  constitute  a  defense  to  an  action  on  a 
mortgage  given  to  secure  the  purchase-money 
where  the  auctioneer  announced  that  the  land 
was  free  from  encumbrances,  the  fact  being 
that  prior  to  the  sale  the  land  had  been  levied 
on  by  judgment  and  fieri  facias  against  a 
former  vendor  and  the  claim  cause  was  then 
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pending,  but  upon  the  trial  of  such  case  the 
jury  returned  a  verdict  that  the  land  was 
not  subject  but  was  the  property  of  the  re- 
ceiver's estate. 

20.  See  supra,  IV,  H,  6,  c,  (vii). 

Assignment  of  reversion  in  leasehold. —  Un- 
der an  act  authorizing  a  sale  of  the  property 
of  an  insolvent  corporation  free  of  all  en- 
cumbrances, provided  the  sale  should  not 
affect  the  rights  of  the  creditors  of  the  cor- 
poration to  receive  their  distributive  shares 
of  the  proceeds  nor  invalidate  any  existing 
liens  made  by  the  corporation  or  "  assign- 
ment thereof,"  it  was  held  that  the  latter 
clause  had  reference  to  the  assignment  by 
the  lessee  and  not  to  the  assignment  by  the 
lessor  and  did  not  preclude  the  purchaser  of 
the  property  at  the  receiver's  sale  to  claim 
rents  under  a  lease  of  a  part  of  the  property 
as  against  one  claiming  under  an  assignment 
of  the  reversion  by  the  corporation  before  the 
receiver  was  appointed.  Fish  v.  Potts,  8 
N.  J.  Eq.  277. 

21.  Damm  Mfg.  Co.  v.  Parkhurst,  125  Ind. 
317,  25  N.  E.  347  (proceeding  by  creditor  to 
collect  debt)  ;  Snow  v.  Winslow,  54  Iowa  200, 
6  N.  W.  191;  Cameron  v.  Jones,  4  Tex.  Civ. 
App.  4,  90  S.  W.  1129  (where  the  lienor  was 
not  precluded  from  maintaining  an  independ- 
ent suit  to  enforce  his  lien,  although  he  might 
have  "been  required  to  intervene  in  the  re- 
ceivership suit,  where  the  parties  who  might 
have  compelled  such  intervention  were  par- 
ties in  the  suit  brought  for  the  enforcement 
of  the  lien  in  which  no  objection  was  raised 
by  them  to  the  maintenance  of  the  independ- 
ent suit  pending  the  receivership  proceed- 
ings ) . 

22.  Brookfield  v.  Sharpe,  88  Md.  713,  41 
Atl.  1072,  holding,  however,  that  the  pur- 
chaser cannot  complain  where  the  court  rati- 
fied the  sale  upon  the  theory  that  the  claims 
either  had  been  or  would  be  paid  by  the  re- 
ceiver. 

23.  Bermea  Land,  etc.,  Co.  v.  Adoue,  20 
Tex.  Civ.  App.  655,  50  S.  W.  131. 

Right  of  purchaser  to  question  validity  of 
encumbrance. —  In  a  creditor's  suit  against  an 
insolvent  corporation,  it  is  held  that  the  pur- 
chaser at  a  sale  of  the  corporate  assets  made 
under  an  order  of  the  court  occupied  the 
same  position  as  a  creditor  and  might  ques- 
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afterward  enforce  his  claim  against  the  property,^*  and  if  the  sale  is  ordered  without 
prejudice  as  to  a  particular  claim  of  one  of  the  parties,  the  sale  frees  the  title  of 
all  other  claims  by  the  same  or  any  other  party  to  the  proceeding?''  A  hen  cannot 
be  acquired  after  the  accrual  of  the  receiver's  title  which  wih  affect  the  title  of 
the  purchaser  at  the  receiver's  sale.^^ 

d.  Errors  and  Irregularities  in  Proceedings.  Mere  errors  and  irregularities 
in  the  proceedings  culminating  in  a  sale  and  conveyance  by  a  receiver  will  not 
affect  the  title  of  the  purchaser." 


tion  the  validity  of  a  chattel  mortgage  on  the 
property  as  against  creditors,  although  a  re- 
ceiver as  representative  of  the  insolvent  could 
not  reach  assets  of  the  insolvent  which  equi- 
tably should  be  subjected  to  the  payment  of 
his  debts  but  which  had  been  fraudulently 
placed  by  the  insolvent  beyond  the  reach  of 
the  law.  Weill  v.  Zacher,  92  111.  App.  296. 
So  in  Rogers  v.  Southern  Pine  Lumber  Co., 
21  Tex.  Civ.  App.  48,  51  S.  W.  26,  in  pro- 
ceedings instituted  by  an  unsecured  creditor 
of  an  insolvent  corporation,  to  which  the 
trustee  and  beneficiaries  of  a  trust  deed  were 
not  made  parties,  the  purchasers  at  a  sale 
of  the  property  by  a  receiver  under  an  order 
to  sell  without  prejudice  to  persons  claiming 
any  interest  in  the  property  and  directing 
conveyance  of  the  interest  which  the  corpora- 
tion had  at  a  time  subsequent  to  the  execu- 
tion of  the  trust  deed,  were  permitted  to  ques- 
tion the  validity  of  the  trust  deed  because 
it  was  a  preference  by  an  insolvent  corpora- 
tion, it  being  held  that  the  recitals  as  to  the 
trust  deed  in  the  order  of  sale  were  merely 
to  show  that  no  issue  as  to  its  validity  had 
been  determined.  In  New  Jersey,  under  a 
statute  giving  the  court  power  to  order  the 
sale  of  the  property  of  insolvent  corporations 
free  of  encumbrances,  a  sale  by  a  receiver 
under  an  order  which  makes  no  mention  of 
prior  liens  and  encumbrances  is  held  to  trans- 
fer the  property  to  the  purchaser  subject  to 
the  lien  of  whatever  encumbrance  may  be 
upon  it,  with  the  right  of  the  purchaser  to 
contest  the  validity  of  apparent  encumbrances 
either  with  respect  to  their  legal  existence 
or  the  amount  due  upon  them,  and  the  re- 
ceiver can  impose  no  other  conditions. 
Hackensack  Water  Co.  v.  De  Kay,  36  N.  J. 
Eq.  548.  But  in  Richards  v.  Hallidav,  112 
Fed.  86,  50  C.  C.  A.  133  [affirming  92  Fed. 
798],  it  was  held  that  under  the  law  of  New 
Jersey  if  a  receiver  of  an  insolvent  corpora- 
tion takes  no  steps  to  have  a  mortgage  of  its 
assets  to  a  director  declared  void  as  an  ille- 
gal preference  but  sells  subject  to  such  mort- 
gage and  the  sale  is  confirmed  after  notice  to 
the  mortgagees,  who  were  present  by  counsel 
at  the  confirmation,  the  purchaser  at  such 
sale  could  not  maintain  a  suit  to  set  aside 
the  mortgage  on  the  ground  that  the  corpo- 
ration was  insolvent  when  it  was  executed. 
The  court  distinguished  Hackensack  Water 
Co.  V.  De  Kay,  supra,  in  that  the  sale  there 
was  subject  only  to  "  legal  liens  and  incum- 
brances," while  in  the  case  at  bar  the  sale 
which  the  chancellor  confirmed  was  "  subject 
to  all  chattel  mortgages,"  etc. 

Right  of  purchaser  to  attack  receiver's  cer- 
tificates see  supra,  IV,  G,  5. 


24.  Mercantile  Realty  Co.  v.  Stetson,  120 
Iowa  324,  94  N.  W.  859;  Nelson  v.  Jenks,  51 
Minn.  108,  52  N.  W.  1081.  See  also  Sette- 
gast  V.  Houston,  etc.,  R.  Co.,  38  Tex.  Civ. 
App.  623,  87  S.  W.  197. 

25.  Mercantile  Realty  Co.  v.  Stetson,  120 
Iowa  324,  94  N.  W.  859;  Scott  v.  Farmers', 
etc.,  Nat.  Bank,  97  Tex.  31,  75  S.  W.  7,  104 
Am.  St.  Rep.  835. 

26.  Brockert  v.  Iowa  Cent.  R.  Co.,  93  Iowa 
132,  61  N.  W.  405  (judgment  procured  after 
the  title  to  the  property  had  passed  under 
a  receiver's  sale)  ;  Watkins  v.  Minnesota 
Thresher  Mfg.  Co.,  41  Minn.  150,  42  N.  W. 
862;  Chautauque  County  Bank  White,  6 
N.  Y.  236,  57  Am.  Dec.  442  (where  on  a  bill 
by  a  judgment  creditor  to  set  aside  the 
fraudulent  conveyance  of  the  debtor's  land, 
the  court  directed  the  debtor  and  his  grantee 
to  convey  the  lands  to  a  receiver  and  or- 
dered the  receiver  to  sell,  and  it  was  held 
that  the  purchaser  acquired  the  title  and 
interest  which  the  debtor  had  in  the  lands 
at  the  time  of  his  conveyance  to  the  receiver 
as  against  a  judgment  subsequently  procured 
and  docketed)  ;  Texas  Trunk  R.  Co.  v.  Lewis, 
81  Tex.  1,  16  S.  W.  647,  26  Am.  St.  Rep.  776 
( superiority  of  title  of  purchaser  at  receiver's 
sale  over  lien  of  execution  or  judgment  pro- 
cured after  the  appointment  of  the  receiver ) . 
In  this  connection  see  also  supra,  TV,  D,  4; 
IV,  D,  7,  e,  (III),  (B). 

Estoppel  of  purchaser  at  receiver's  sale. — 
An  honest  although  mistaken  opinion  of  the 
law  will  not  operate  as  an  estoppel  on  the 
purchaser  at  the  receiver's  sale  as  against  a 
judgment  creditor  whose  judgment  is  not  a 
lien.  And  where  such  purchaser,  before  the 
sale,  insisted  in  a  letter  to  the  receiver  that 
the  real  estate  to  be  sold  would  be  worth 
nothing  above  the  judgments  that  were  liens 
upon  it,  and  probably  expressed  the  same 
opinion  to  the  receiver  at  the  sale,  but  not  in 
the  presence  of  the  purchasers,  and  assum- 
ing that  he  informed  the  receiver  that  the 
particular  judgment  in  question  was  a  lien 
upon  the  premises,  in  the  absence  of  an  alle- 
gation that  he  was  infiuenced  by  improper 
motives  or  that  the  opinion  was  not  that 
honestly  entertained  by  him,  and  the  opinion 
being  one  not  declared  to  the  judgment  cred- 
itors or  upon  which  they  neither  did  nor 
omitted  to  do  anything,  the  judgment  cred- 
itor is  not  entitled  to  establish  his  title  un- 
der a  sale  by  the  sherift'  under  the  judgment 
as  against  the  purchaser  at  the  receiver's 
sale.  Chautauque  County  Bank  v.  White.  6 
N.  Y.  236,  57  Am.  Dec.  442.  supra,  this 
note. 

27.  Koontz  v.  Kentucky  Northern  Bank,  16 
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e.  Effect  of  Reversal  or  Vacation  of  Decree.    As  in  judicial  sales  generally, 
the  reversal  or  vacation  for  irregularity  or  error  in  the  decree  under  which  the 
sale  was  made  will  not  invahdate  the  title  of  the  purchaser,  no  question  of  juris- 
diction of  the  court  being  involved.^^ 

1.  Reconveyance  and  Redelivery  of  Property  —  l.  In  General.  Prop- 
erty in  the  hands  of  a  receiver  will  be  distributed  according  to  the  rights  of  the 
parties  as  fixed  by  the  law.^^  When  the  receivership  has  been  terminated  inter 
partes,  the  property  should  be  restored  to  its  rightful  owners,^^  whose  possession 
was  interrupted  or  interfered  with  by  the  appointment  of  the  receiver,^^  and 
according  to  such  rights  of  the  parties  as  they  are  determined  in  the  suit,  and 


Wall.  (U.  S.)  196,  21  L.  ed.  465,  holding 
that  it  is  sufficient  for  the  purchaser  to  see 
that  there  is  a  suit  in  equity,  or  was  one,  in 
which  a  receiver  of  the  property  was  ap- 
pointed; that  such  receiver  was  authorized 
to  sell  the  property;  that  a  sale  was  made 
under  such  authority;  that  the  sale  was  con- 
firmed ;  and  that  the  deed  accurately  describes 
the  property  sold,  and  then,  if  the  title  to  the 
property  was  vested  in  the  receiver,  it  passes 
to  the  purchaser. 

28.  See  Judicial  Sales.,  24  Cyc.  65. 

29.  Threadgill  v.  Colcord,  16  Okla.  447,  85 
Pac.  703,  where  it  was  further  said  that  the 
rule  was  the  same,  although  plaintiff  in  the 
suit  in  which  the  receiver  was  appointed  was 
himself  a  purchaser  at  the  receiver's  sale,  as 
to  which  latter  point,  however,  see  Judicial 
Sales,  24  Cyc.  66  text  and  note  80. 

Void  order. —  But  where  on  appeal  from 
orders  appointing  a  receiver  and  authorizing 
a  sale  of  certain  of  corporate  property,  such 
orders  are  reversed  as  void  for  want  of 
jurisdiction,  and  all  proceedings  thereunder 
are  set  aside,  it  is  held  that  the  appeal  by 
the  corporation  constituted  an  election  to 
have  the  property  restored  to  it  or  applied 
to  its  benefit;  that  the  property  might  there- 
after be  subjected  to  judgments  against  it, 
and  that  the  purchaser  can  recover  the  pur- 
chase-money after  the  property  had  been  so 
subjected  to  the  payment  of  corporate  debts. 
Lutey  V.  Clark,  31  Mont.  45,  77  Pac.  305,  84 
Pac.  73. 

30.  Sinnott  v.  Moore,  113  Ga.  908,  39  S.  E. 
415,  holding  that  where  property  is  sold  by 
a  receiver  appointed  to  administer  an  estate 
under  a  will  creating  a  trust,  the  proceeds 
will  belong  to  the  trustees,  under  the  will, 
whether  treated  as  realty  or  personalty. 

Receiver's  deed  can  give  no  greater  interest. 
—  A  receiver  appointed  upon  the  removal  of 
a  testamentary  trustee  and  directed  to  con- 
vey title  and  settle  the  several  portions  of 
the  estate  upon  the  devisees  according  to  the 
will  can  convey  to  a  devisee  no  more  than  the 
will  entitles  him  to,  and  if  the  deed,  based 
upon  a  misconstruction  of  the  will  by  the  re- 
ceiver, attempts  to  convey  a  greater  interest, 
it  will  not  be  affected  as  to  the  excess.  Mc- 
Cord  V.  Whitehead,  98  Ga.  381,  25  S.  E. 
767. 

Where  the  receiver  claims  a  right  to  the 
balance  in  his  hands  under  an  assignment 

from  the  debtor  after  satisfaction  of  debts, 
it  is  held  that  such  right  should  be  deter- 
mined before  ordering  him  to  pay  the  money 
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into  court.  Adair  County  v.  Ownby,  75  Mo. 
282. 

31.  Alabama. —  Johnston  v.  Riddle,  70  Ala. 
219. 

California. — Baughman  v.  Calaveras  County 
Super.  Ct.,  72  Cal.  572,  14  Pac.  207. 

Georgia. —  Field  v.  Jones,  11  Ga.  413. 

Kansas. —  Moyer  v.  Badger  Lumber  Co.,  10 
Kan.  App.  142,  62  Pac.  434. 

Kentucky. —  Campbell  v.  Eversole,  38  S.  W. 
486,  18  Ky.  L.  Rep.  723. 

Montana. —  Harris  v.  Root,  28  Mont.  159, 
72  Pac.  429,  as  to  the  propriety  of  a  dis- 
charge upon  judgment  for  defendant. 

Neio  York. —  Katz  v.  Freeman,  114  N.  Y. 
App.  Div.  124,  99  N.  Y.  Suppl.  613;  Pierce  v. 
Lees,  17  N.  Y.  App.  Div.  346,  45  N.  Y.  Suppl. 
294. 

Texas. —  Holland  v.  Preston,  ( Civ.  App. 
1897)  41  S.  W.  374,  where  the  adverse  party 
relinquishes  his  claim  against  the  property. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  105. 

Prohibition  against  maintaining  receiver's 
possession. —  Where  a  judgment  in  favor  of 
defendants,  whose  property  had  been  placed 
in  the  hands  of  a  receiver,  was  affirmed,  the 
final  decree  not  providing  for  the  retention 
of  the  receiver  thereafter,  an  order  discharg- 
ing the  receiver  follows  as  a  matter  of  course 
upon  the  affirmance,  and  is  self -executing 
immediately  terminating  the  right  of  the  re- 
ceiver to  withhold  possession  of  the  property. 
A  supersedeas  bond  on  appeal  by  plaintiff 
from  the  order  of  discharge  does  not  rein- 
state the  receiver,  and  if  the  lower  court  as- 
sumes to  maintain  the  possession  of  the  re- 
ceiver prohibition  will  lie  on  behalf  of  de- 
fendant, since,  the  discharge  having  been  en- 
tered on  his  motion,  he  could  not  appeal. 
State  V.  Spokane  County  Super.  Ct.,.  31  Wash. 
481,  71  Pac.  1095. 

Form  of  order  see  State  v.  Spokane  County 
Super.  Ct.,  31  Wash.  481,  482,  71  Pac.  1095, 
upon  judgment  in  favor  of  defendant. 

Order  to  return  property  wrongfully  taken 
see  infra,  VI,  D,  2,  b,  (iv). 

Retaining  jurisdiction  see  supra,  III,  K. 

32.  Warren  v.  Bunch,  80  Ga.  124,  7  S.  E. 
270  (holding  that  upon  dismissal  of  a  bill  for 
want  of  jurisdiction  property  in  the  receiver's 
hands  ought  to  be  restored  to  the  party  from 
whom  the  receiver  took  it,  although  the 
opposite  party  may  have  a  just  claim  to  the 
possession  by  reason  of  having  purchased  and 
been  put  into  possession  before  the  bill  was 
filed)  ;  People  v.  Jones,  33  Mich.  303  (restora- 
tion by  court  which  made  appointment,  where 


RECEIVERS 


[34  Cye.]  337 


the  purposes  of  the  suit.^^  It  is  not  in  accordance  with  equity,  however,  to  order 
the  return  of  the  property  to  an  original  party  who  had  no  legal  or  equitable 
right  to  it,  as  against  one  who  intervenes  in  the  receivership  and  whose  title  is 
sustained  therein,^*  nor  wih  the  court  surrender  the  property  even  though  the 
primary  object  of  the  receivership  has  been  attained  and  a  mere  balance  remains 
on  hand  and  the  receiver  is  discharged,  where  there  is  a  controversy  as  to  the 
title  thereto  in  which  the  right  to  litigate  has  been  regularly  preserve d.^^  And 
it  has  been  held  that  the  receiver  should  not  surrender  the  property  to  the  party 


such  appointment  is  held  on  appeal  to  be  void 
for  want  of  jurisdiction). 

Rents  collected  by  the  receiver  should  be 
returned  according  to  the  rules  stated  in  the 
text,  upon  his  discharge.  Warren  v.  Bunch, 
80  Ga.  124,  7  S.  E.  270.  See  also  Hayes  v. 
Rabold,  4  N.  Y.  St.  445,  holding  that  where 
the  action  was  dismissed  and  an  order  was 
procured  directing  the  receiver  to  pay  rents 
collected  to  defendant,  an  ex  parte  order  in 
another  action  between  the  same  parties  in 
another  court  restraining  the  receiver  from 
paying  such  rent  to  defendant  during  the 
pendency  of  the  action,  when  in  fact  no  action 
had  been  commenced,  should  be  treated  as 
vacated  by  the  order  directing  the  receiver  to 
pay  the  m.oney  to  defendant,  and  the  receiver 
would  not  be  in  contempt  in  obeying  the  latter 
order. 

A  stay  of  proceedings  under  the  order  ap- 
pointing a  receiver  requires  the  immediate 
return  of  the  property  to  the  parties  from 
whom  it  was  taken.  Rum.ney  v.  Donovan,  28 
Mont.  69,  72  Pac.  305,  holding,  however,  that 
the  effect  of  such  a  stay  not  having  been  de- 
cided before,  the  action  of  the  receiver  in 
refusing  to  deliver,  on  advice  of  counsel,  while 
a  technical  contempt,  would  not  be  visited 
with  more  than  a  nominal  fine. 

Ex  parte  affidavits  are  held  to  be  admissible 
on  a  motion  to  dispose  of  assets  in  the  hands 
of  a  receiver  after  the  dismissal  of  the  bill. 
Warren  v.  Bunch,  80  Ga.  124,  7  S.  E.  270. 

The  pendency  of  another  action  between 
the  same  parties  in  respect  to  the  property 
will  not  affect  the  operation  of  an  order  upon 
the  dismissal  of  the  complaint  in  the  action 
in  which  the  receiver  was  appointed,  directing 
the  receiver  to  convey  the  property.  The 
execution  of  such  order  may  be  stayed  only 
by  procuring  an  injunction  order  upon  giving 
security.  Pierce  v.  Lees,  17  N.  Y.  App.  Div. 
346,  45  N.  Y.  Suppl.  294. 

33.  Coburn  v.  Ames,  57  Cal.  201  (where, 
in  an  action  involving  the  right  of  the  parties 
to  a  wharf  and  adjacent  lands,  possession  of 
which  was  taken  by  a  receiver  from  defend- 
ant, upon  determination  that  plaintiff  was 
entitled  to  the  land  and  defendant  to  the 
wharf  it  was  held  error  to  direct  the  entire 
sum  of  money  derived  by  the  receiver  from 
the  use  of  the  premises  to  be  paid  to  plain- 
tiff) ;  Black  V.  Black,  93  Fed.  346  (holding 
that  a  claim  by  an  unsuccessful  defendant,  in 
an  action  to  recover  the  possession  of  land, 
that  a  receiver  appointed  to  harvest  and  sell 
the  crops  from  the  land  pending  the  action 
trespassed  on  other  land,  and  took  possession 
of  and  sold  crops  therefrom  owned  by  defend- 
ant, cannot  be  heard  and  determined  on  dis- 
[22] 


tribution  of  the  fund  in  the  hands  of  the 
receiver) . 

Duty  of  court. —  The  authority  of  the  court 
to  appoint  a  receiver  in  a  suit  by  a  partner 
to  wind  up  the  affairs  of  a  copartnership 
rests  upon  the  right  of  the  court  to  retain  in 
its  possession  the  property  of  the  partnership 
until  the  rights  of  the  several  claimants 
thereto  have  been  satisfied  and  when  this  has 
been  accomplished  and  the  property  adjudged 
to  belong  to  the  individual  partners  the  court 
is  not  authorized  to  retain  such  property  for 
distribution  among  their  respective  creditors. 
Isaacs  V.  Jones,  121  Cal.  257,  53  Pac.  793, 
1101. 

Demand  under  certified  copy  of  decree. — 

According  to  the  practice  in  equity,  under  a 
decree  authorizing  a  party  to  demand  prop- 
erty in  the  hands  of  a  receiver,  the  demand 
should  be  made  under  a  certified  copy  of  that 
part  of  the  decree  at  least  which  permits  such 
demand  and  requires  the  receiver  to  surrender 
it,  with  a  receipt  upon  it  either  by  the  party 
making  the  demand  or  his  attorney,  and  upon 
the  return  of  such  certificate  the  court  will 
direct  it  to  be  put  on  file  with  the  other 
papers  in  the  suit  as  a  voucher  for  the  pro- 
tection of  the  receiver  from  further  responsi- 
bility to  the  parties  and  as  evidence  that  its 
decree  has  been  executed;  such  a  course  is 
not  merely  a  form,  to  be  followed  or  not  as 
the  parties  may  please,  but  it  is  a  cautionary 
requirement  to  prevent  further  litigation  by 
exactness  in  the  performance  of  the  decree. 
Very  v.  Watkins,  23  How.  (U.  S.)  469,  16 
L.  ed.  522. 

34.  Gunning  v.  Sorg,  214  111.  616,  73  N.  E. 
870  [offirming  113  111.  App.  332]. 

Retention  of  fund  after  dismissal  of  bill. — 

Where  a  plaintiff  in  replevin  was  restrained 
by  an  injunction  under  a  bill  filed  by  defend- 
ant in  the  replevin  from  proceeding  therein, 
and  under  the  bill  a  receiver  was  appointed  in 
which  suit  the  replevin  plaintiff  filed  a  peti- 
tion setting  up  his  claim  to  the  property  and 
thereafter  the  property  was  sold  by  the  re- 
ceiver, whereupon  the  replevin  plaintiff  with- 
drew his  intervening  petition,  if  a  demurrer 
to  the  bill  })y  him  is  subsequently  sustained, 
the  court  will  give  him  an  opportunity  to  file 
a  petition  and  prove  his  right  to  the  proceeds 
and  will  not  release  its  jurisdiction  of  the 
fund  and  turn  it  over  to  the  parties  who  had 
been  found  to  have  wrongfully  resorted  to  the 
court  in  filing  the  bill  wliich  stopped  the  re- 
plevin plaintiff  from  proceeding  with  that 
action.  Walker  r.  Gibson,  37  111.  App.  335. 
See  also  as  to  the  continuance  of  a  receiver- 
ship svpra.  III,  K. 

35.  Brown      McBean,  54  N.  Y.  App.  Div. 
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from  whose  possession  it  was  taken  when  before  his  discharge  he  has  become 
answerable  as  receiver  in  an  action  for  its  possession.^^  After  the  distribution 
of  the  assets  qf  an  insolvent  or  dissolved  corporation  in  the  payment  of  debts 
and  expenses,  any  balance  remaining  will  be  restored  to  the  stock-holders,^^  and 
where  the  existence  of  a  corporation  is  not  affected  by  a  proceeding  against  it 
or  the  appointment  of  a  receiver  of  its  property  therein,  its  dominion  over  such 
property  is  suspended  only  until  the  property  is  returned  to  it  and  the  jurisdiction 
of  the  court  relinquished;  and  after  payment  of  the  debts  for  which  the  cor- 
porate property  is  sequestered  any  surplus  should  go  back  to  the  corporation.^^ 

2.  Effect  —  Liabilities.  The  owner  of  property  in  the  hands  of  a  receiver 
is  generally  not  liable  for  his  act  or  negligence  or  that  of  his  employees,^°  and 
broadly,  property  which  has  been  released  from  the  custody  of  the  court  which 
once,  either  rightfully  or  wrongfully,  assumed  to  have  possession  of  it,  stands 
subject  to  any  claims  or  charge  that  may  rest  upon  it,  and  this  may  be  enforced 
by  any  court  having  jurisdiction  through  appropriate  process. The  general 
rule  is  subject  to  exception  and  qualification,  however.  The  court  has  inherent 
power  to  place  itself  in  a  position  which  would  enable  it  to  make  and  enforce 
orders  with  respect  to  the  expenses  and  indebtedness  of  the  receivership ;  and 
where  the  property  of  a  corporation  is  returned  to  it  upon  condition  that  such 
liabilities  shall  be  assumed  by  it,  it  will  be  liable  therefor.^^  So  if  the  appoint- 
ment of  the  receiver  whose  acts  are  in  question  was  collusive  and  in  fact  made  at 
the  request  of  and  for  the  benefit  of  the  corporation  for  the  purpose  of  placing 
its  property  for  a  time  beyond  the  reach  of  some  classes  of  its  creditors,  it  might, 
with  propriety,  be  held  that  the  receiver  was  but  the  company's  agent  for  whose 


635,  66  N.  Y.  Suppl.  785,  where  by  the  terms 
of  a  stipulation  under  which  a  decree  for  dis- 
tribution of  the  assets  of  a  dissolved  partner- 
ship were  distributed,  the  receiver  was  au- 
thorized to  retain  and  deposit  a  certain  sum 
to  await  the  determination  of  the  ownership 
as  between  a  member  of  the  firm  and  the 
assignee  of  one  who  formerly  held  an  interest 
therein,  and  it  was  held  that  this  sum  would" 
not  be  ordered  to  be  paid  to  either  of  the 
parties  upon  a  summary  application,  there 
being  a  substantial  controversy  between  them 
as  to  the  ownership  which  should  be  deter- 
mined by  an  appropriate  action, 

36.  Peacock  v.  Pittsburg  Locomotive 
etc.,  Works,  52  Ga.  417,  where  the  appoint- 
ment of  the  receiver  was  vacated  "  without 
prejudice  to  any  one,  party  or  claimant,"  and 
the  receiver  surrendered  the  property  to  the 
party  after  a  possessory  warrant  had  been 
sued  out  against  him,  a  stipulation  having 
been  entered  into  between  the  parties  to  such 
proceedings,  permitting  the  property  to  re- 
main in  the  receiver's  hands  pending  a  trial 
on  the  merits,  and  it  was  held  that  the  vaca- 
tion of  the  order  of  appointment  was  no  rea- 
son for  his  surrendering  the  possession  under 
these  circumstances  and  that  his  surrender 
was  at  his  own  risk. 

37.  McMaster  v.  Drew,  (K  J.  Ch.  1906) 
62  Atl.  559 :  Spader  v.  Mural  Decoration  Mfg. 
Co.,  47  N.  J.  Eq.  18,  20  Atl.  378. 

Balance  of  assessments. —  Where  after  as- 
sessing the  stock-holders  of  a  bank  under  the 
New  York  act  of  April  5,  1849,  the  receiver 
held  the  proceeds  of  certain  assets  of  the 
bank  beyond  what  he  had  calculated  upon 
when  making  the  assessment,  it  was  held  that 
these   proceeds    should   not   be  distributed 
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among  the  stock-holders  so  long  as  any  debts 
of  the  bank  remained  unpaid.  Pruyn  v.  Van 
Allen,  39  Barb.  (N.  Y.)  354. 

38.  Heath  v.  Missouri,  etc.,  R.  Co.,  83  Mo. 
617. 

Debts  paid  or  provided  for.- — Under  the 
statute  in  New  Jersey  authorizing  reconvey- 
ance of  property  of  a  corporation  in  the 
hands  of  a  receiver  when  its  debts  have  been 
paid  or  "  provided  for  "  requires  not  a  mere 
extension  of  time,  but  a  provision  for  the  pay- 
ment of  the  debts.  Fleming  v.  Fleming  Hotel 
Co.,  70  N.  J.  Eq.  509,  61  Atl.  739. 

39.  Parry  v.  American  Opera  Co.,  12  N.  Y. 
Civ.  Proc.  194. 

40.  See  swpra,  IV,  F,  6,  f,  (i). 

41.  Texas  Pac.  R.  Co.  v.  Johnson,  76  Tex. 
421,  13  S.  W.  463,  18  Am.  St.  Rep.  60.  See 
also  infra,  VII,  E. 

A  court  cannot  constructively  retain  juris- 
diction over  property  completely  surrendered 
to  its  owner,  so  as  in  that  respect  to  bind 
those  who  would  otherwise  be  unaffected  by 
its  orders.  Texas,  etc.,  R.  Co.  v.  Johnson,  151 
U.  S.  81,  14  S.  Ct.  250,  38  L.  ed.  81;  Davis 
V.  Duncan,  19  Fed.  477. 

42.  La  Junta,  etc.,  Canal  Co.  v.  Hess,  31 
Colo.  1,  71  Pac.  415;  Knickerbocker  v.  Mc- 
Kindley  Coal,  etc.,  Co.,  172  111.  535,  50  N.  E. 
330,  64  Am.  St.  Rep.  54. 

Upon  dismissing  a  suit  because  the  juris- 
diction is  defective,  it  has  been  held  that  the 
court  may  order  a  sale  of  sufficient  property 
to  enforce  the  expenses  of  the  receivership. 
Electrical  Supply  Co.  v.  Put-in-Bay  Water- 
works, etc.,  Co.,  84  Fed.  740. 

43.  John  Kauffman  Brewing  Co.  i'.  Betz, 
28  Ohio  Cir.  Ct.  484  (claim  for  damages  for 
personal  injury)  ;  Baltimore,  etc.,  R.  Co.  V, 
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acts  it  would  be  responsible.^*  It  is  sometimes  expressly  provided  by  stat- 
ute that  when  the  property  in  the  hands  of  a  receiver  is  returned  to  the  owner 
from  whose  possession  it  was  taken,  without  sale,  he  may  be  held  for  all  unpaid 
liabilities  of  the  receiver  arising  out  of  the  receivership.*^  But  independently  of 
such  provision,  and  under  general  principles  of  equity,  it  has  been  held  frequently 
that  earnings  of  a  corporation,  while  in  the  hands  of  a  receiver,  are  charged  with 
the  liabilities  of  the  receiver  incurred  in  the  operation  of  the  business,  and  if  such 
earnings  are  invested  in  betterments  and  improvements  and  the  property  is 
ultimately  returned  to  the  corporation  without  sale  such  charges  may  follow  the 
property  and  an  action  may  be  maintained  against  the  corporation  for  a  recovery 
to  the  extent  of  such  betterments,*®  and  in  such  cases  the  court,  upon  discharging 


Burris,  111  Fed.  882,  50  C.  C.  A.  48  (where 
the  corporation  was  allowed  to  resume  pos- 
session by  an  order  which  reserved  jurisdic- 
tion to  adjudicate  and  settle  all  claims  againsf 
the  receivers  and  requiring  the  company  to 
pay  all  debts  and  claims  which  should  be 
adjudged  valid,  the  court  holding  that  by 
acceptance  of  such  condition  the  company  be- 
came bound  to  pay  such  claims  and  might  be 
made  a  defendant  in  a  petition  of  interven- 
tion subsequently  filed  in  the  cause  by  a  per- 
son injured  through  the  negligence  of  the 
receivers ) . 

44.  Texas,  etc.,  R.  Co.  v.  Gay,  86  Tex.  571, 
26  S.  W.  599,  25  L.  R.  A.  52 ;  Texas,  etc.,  R. 
Co.  V.  Johnson,  76  Tex.  421,  13  S.  W.  463,  18 
Am.  St.  Rep.  60  [affirmed  in  151  U.  S.  81,  14 
S.  Ct.  250,  38  L.  ed.  81];  San  Antonio,  etc., 
R.  Co.  V.  Adams,  11  Tex.  Civ.  App.  198,  32 
S.  W.  733.    See  also  supra,  IV,  E,  2,  b. 

45.  See  the  cases  infra,  this  note. 

In  Texas  such  a  statutory  provision  was 
held  to  authorize  a  judgment  for  damages  in 
the  operation  of  the  property  by  the  receiver 
without  showing  that  betterments  were  made 
by  the  receiver  in  excess  of  the  damages 
claimed.  Yoakum  v.  Kroeger,  (Civ.  App. 
1894)  27  S.  W.  953;  Howe  v.  St.  Clair,  8  Tex. 
Civ.  App.  101,  27  S.  W.  800,  dictum.  And  in 
Missouri,  etc.,  R.  Co.  v.  Chilton,  7  Tex.  App. 
183,  27  S.  W.  272,  a  claim  for  damages  for 
negligent  injuries  was  maintained  in  an  ac- 
tion against  a  railroad  company  where  the 
property  had  been  turned  back  to  it  by  a 
consent  decree  under  which  it  assumed  to  pay 
all  claims  and  liabilities  that  may  exist 
against  the  receiver.  But  compare  in  this 
connection  Ryan  v.  Hayes,  62  Tex.  42,  which 
was  before  the  sta.tute,  and  held  that  such 
claims  were  not  liabilities  of  the  receiver  un- 
less there  were  funds  in  his  hands  which 
would  have  been  subject  thereto  in  the  re- 
ceivership suit.  And  see  Missouri,  etc.,  R. 
Co.  V.  McFadden,  89  Tex.  137,  32  S.  W.  526 
[reversing  (Civ.  App.  1895)  32  S.  W.  18, 
which  followed  Yoakum  v.  Kroeger,  and  Howe 
V.  St.  Clair,  swpra]  which  was  after  the  stat- 
ute, where  it  was  alleged  in  plaintiff's  plead- 
ing that  the  cause  of  action  arose  while  the 
property  of  the  company  was  in  the  hands  of 
receivers  appointed  by  a  federal  court;  that 
the  contract  for  the  "shipment  of  goods,  the 
value  of  which  was  sought  to  be  recovered, 
was  made  with  such  receivers ;  and  that  since 
the  institution  of  the  suit  the  receivers  had 
been  discharged  and  the  property  had  been 


restored  to  the  company,  and  it  was  held  that 
under  these  facts,  which  were  admitted,  the 
company  was  not  liable  for  the  acts  of  the 
receiver. 

Constitutionality  see  Constitutional  Law, 
8  Cyc.  1102  note  85. 

Reacquisition  of  property  upon  sale  see  su- 
pra, IV,  H,  12,  b,  note  2. 

46.  Bartlett  v.  Cicero  Light,  etc.,  Co.,  177 
111.  68,  52  N.  E.  339,  69  Am.  St.  Rep.  206,  42 
L.  R.  A.  715  (liability  for  tort  to  extent  of 
net  income  applied  to  improvements)  ;  Texas, 
etc.,  R.  Co.  V.  Donovan,  86  Tex.  378,  25  S.  W. 
10;  Texas,  etc.,  R.  Co.  v.  Brick,  83  Tex.  526, 
18  S.  W.  947,  29  Am.  St.  Rep.  675 ;  Boggs  v. 
Brown,  82  Tex.  41,  17  S.  W.  830;  Texas,  etc., 
R.  Co.  V.  Miller,  79  Tex.  81,  15  S.  W.  264,  23 
Am.  St.  Rep.  308,  11  L.  R.  A.  395;  Texas, 
etc.,  R.  Co.  V.  Geiger,  79  Tex.  13,  15  S.  W. 
214  (action  in  state  court  after  discharge  of 
receiver  in  federal  court)  ;  Texas  Pac.  R.  Co. 
V.  Griffin,  76  Tex.  441,  13  S.  W.  471;  Texas 
Pac.  R.  Co.  V.  Overheiser,  76  Tex.  437,  13 
S.  W.  468;  Texas  Pac.  R.  Co.  V.  Johnson,  76 
Tex.  421,  13  S.  W.  463,  18  Am.  St.  Rep.  60 
[affirmed  in  151  U.  S.  81,  14  S.  Ct.  250,  38 
L.  ed.  81]  (action  in  state  court  after  dis- 
charge of  receiver  in  federal  court)  ;  Missouri, 
etc.,  R.  Co.  V.  Lacv,  13  Tex.  Civ.  App.  391.  35 
S.  W.  515;  Texas,"  etc.,  R.  Co.  v.  Manton,  164 
U.  S.  636,  17  S.  Ct.  1043,  41  L.  ed.  145  (hold- 
ing that  the  conduct  of  the  railroad  company 
in  procuring,  or,  at  least,  in  acquiescing  in 
the  withdrawal  of  the  receivership,  and  in  the 
discharge  of  the  receiver  and  the  cancellation 
of  his  bond,  and  in  accepting  the  restoration 
of  its  road,  largely  increased  in  value  by  the 
betterments,  well  affords  ground  to  charge  an 
assumption  of  such  valid  claims  against  the 
receiver  as  were  not  satisfied  by  him  or  by  the 
court  which  discharged  him).  See  also  Mis- 
souri, etc.,  R.  Co.  V.  McFadden,  89  Tex.  138, 
33  S.  W.  853 ;  and  Ryan  v.  Hayes,  62  Tex.  42, 
supra,  note  45. 

The  facts  making  the  owner  liable  must  be 
alleged  and  proved.  Texas,  etc.,  R.  Co.  i\ 
Adams,  78  Tex.  372,  14  S.  W.  666,  22  Am.  St. 
Rep.  56 ;  Brown  v.  Gay,  76  Tex.  444,  13  S.  W. 
472.  Where  plaintifl"  in  an  action  for  personal 
injuries  alleges  that  he  was  in  the  eniploy  of 
a  "receiver  and  the  answer  sets  up  a  discharge 
of  the  receiver  and  redelivery  of  the  properly 
to  defendant  and  it  is  admitted  that  during 
the  receivership  all  earnings  after^  paying 
operating  expenses  were  applied  to  improve- 
ments to  an  amount  greater  than  that  souglit 
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a  receiver,  cannot,  by  any  provisions  in  its  decree,  deprive  one  having  a  claim 
against  a  receiver  of  his  right  to  resort  to  such  independent  remedy  by  requiring 
him  to  intervene  and  prove  his  claim  in  the  receivership  within  a  prescribed 
period.^^  A  corporation  may  render  itself  liable  for  claims  accruing  under  the 
receivership,  after  the  dismissal  of  the  suit  for  want  of  jurisdiction.^^ 

V.  Presentation,  allowance,  and  Payment  of  Claims. 

A.  Presentation  and  Allowance  —  l.  Claims  Allowable  —  a.  In  General. 

When  a  court  of  equity  calls  upon  creditors  to  come  in  and  prove  their  claims  it  is 
a  substitute  for  separate  suits  at  law  on  each  of  the  claims,  and  the  party  proving 
must  have  a  claim  which  is  actionable/''  or  a  direct  obligation  at  the  date  of  appoint - 


to  be  recovered  by  plaintiff  it  was  held  that 
the  pleadings  and  proof  properly  presented 
the  question  whether  defendant  was  liable  if 
the  accident  occurred  under  such  circum- 
stances as  would  entitle  plaintiff  to  payment 
out  of  the  earnings  had  he  recovered  judg- 
ment pending  the  receivership.  Texas,  etc., 
R.  Co.  V.  Johnson,  76  Tex.  421,  13  S.  W.  4^, 
18  Am.  St.  Eep.  60  [afirmed  in  151  U.  S.  81, 
14  S.  Ct.  250,  38  L.  ed.  81]. 

The  receiver  in  such  cases  is  not  personally 
liable  upon  his  discharge  for  claims  of  this 
character,  but  the  claims  follow  the  property 
or  fund  which  alone  can  be  used  to  satisfy 
them.  Bartlett  v.  Cicero  Light,  etc.,  Co.,  177 
111.  68,  52  N.  E.  339 ;  McNulta  v\  Lockridge, 
137  111.  270,  27  N.  E.  452,  31  Am.  St.  Rep. 
362  [affirmed  in  141  U.  S.  327]  ;  Ryan  v. 
Hays,  62  Tex.  42. 

But  a  judgment  obtained  against  the  re- 
ceiver before  his  discharge  is  conclusive  of 
the  right  to  be  paid  out  of  any  fund  received 
by  the  company  that  would  have  been  subject 
in  his  hands  to  the  payment  of  the  claim, 
Texas  Pac,  etc.,  R.  Co.  v.  Griffin,  76  Tex.  441, 
13  S.  W.  471. 

If  claims  have  been  paid  to  the  extent  of 
betterments  it  has  been  held  that  the  fact 
should  be  pleaded  by  defendant  who  wishes 
to  limit  its  liability  to  the  amount  of  net 
income  applied  to  betterments.  Bartlett  r. 
Cicero  Light,  etc.,  Co.,  177  111.  68,  52  N.  E. 
339,  69  Am.  St.  Rep.  206,  42  L.  R.  A.  715. 

If  the  claim  exceed  the  amount  of  the  bet- 
terments defendant  may  show  the  fact 
and  have  the  aid  of  a  court  of  equity  to  re- 
strict its  liability  to  that  amount.  Texas, 
etc.,  R.  Co.  V.  Manton,  164  U.  S.  636,  17  S.  Ct. 
216,  41  L.  ed.  580. 

The  remedy  has  sometimes  been  confined 
to  a  bill  in  equity  to  enforce  the  claim  out  of 
such  earnings,  "upon  the  ground  that  there  is 
no  cause  of  action  against  the  receiver  after 
his  discharge  or  against  the  owner  of  the 
projTierty  in  personam.  Mobile,  etc.,  R.  Co.  v. 
Davis,  62  Miss.  271,  claim  for  damages  for 
personal  injuries. 

Liability  of  railroad  companies  generally 
see  Railkoads,  33  Cyc.  723. 

47.  Boggs  V.  Brown,  82  Tex.  41,  17  S.  W. 
830;  Texas,  etc.,  R.  Co.  Geiger,  79  Tex.  13, 
50  S.  W.  214:  Texas,  etc.,  R.  Co.  v.  Watts, 
(Tex.  1891)  18  S.  W.  312;  Missouri,  etc.,  R. 
Co.  V.  Chilton,  7  Tex.  Civ.  App.  183,  27  S.  W. 
272:  Kret'Z  v.  Texas,  etc.,  R.  Co.,  (Tex.  App. 
1890)  14  S.  W.  1067;  Texas,  etc.,  R.  Co.  v. 
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Manton,  164  U.  S.  636,  17  S.  Ct.  216,  41 
L.  ed.  580  (holding  that  such  a  provision 
means  that  after  the  date  fixed  in  the  decree 
the  party  cannot  resort  to  the  court  appoint- 
ing the  receiver  but  must  then  rely  on  such 
other  remedies  as  he  may  have)  ;  Texas,  etc., 
R.  Co.  V.  Johnson,  151  U.  S.  81,  14  S.  Ct.  250, 
38  L.  ed.  81  [affirming  70  Tex.  421,  13  S.  W. 
463,  18  Am.  St.  Rep.  60]  (distinguishing  the 
case  of  such  restrictions  where  the  court  has 
a  fund  in  court) . 

Rejection  of  claim  in  federal  court. —  In 
Garrison  v.  Texas,  etc.,  R.  Co.,  10  Tex.  Civ. 
App.  136,  30  S.  W.  725,  it  was  held  that  upon 
return  of  the  property  to  the  company  and 
the  discharge  of  the  receiver,  the  company 
was  liable  on  a  judgment  rendered  against  the 
receiver  in  a  state  court,  although  the  federal 
court  which  appointed  the  receiver  had  re- 
jected the  claim  under  the  judgment  on  inter- 
vention. 

48.  Denison,  etc.,  R.  Co.  v.  Raney-Alton 
Mercantile  Co.,  3  Indian  Terr.  104,  53  S.  W. 
496,  where  the  court  had  authorized  the  re- 
ceiver to  contract  for  the  construction  of  a 
road  which  the  railroad  company  had  under- 
taken to  construct  and  to  issue  certificates  in 
payment  which  were  to  be  a  lien  on  the  prop- 
erty of  the  company,  the  president  and  attor- 
ney of  the  company  having  joined  in  the  peti- 
tion for  such  order,  the  railroad  company 
being  a  party  to  the  suit  and  cognizant  of 
the  acts  of  its  officers  and  having  received 
the  benefits  resulting  from  such  acts,  it  was 
held  that  it  was  liable,  and  that  if  the  acts 
of  the  officers  were  in  fact  unauthorized,  the 
company  ratified  them  and  could  not  deny 
liability;  that  the  company  could  not  con- 
tend that  by  failure  of  the  claimant  to 
present  its  claim  before  dismissal  of  the  suit 
its  rights  were  adjudicated  by  the  dismissal 
since  the  claimant  was  not  relying  on  the 
orders  but  on  the  conduct  of  the  company 
Avhich  rendered  it  liable  for  the  benefits  it 
had  secured. 

49.  Atty.-Gen.  v.  Life,  etc.,  Ins.  Co.,  4  Paige 
(N.  Y.)  224;  New  York  Security,  etc.,  Co.  v. 
Lombard  Inv.  Co.,  73  Fed.  537 ;  Gay  Mfg.  Co. 
V.  Gittings,  53  Fed.  45,  3  C.  C.  A.  422. 

A  receiver  acts  as  the  guardian  of  the 
rights  of  all  parties  interested  in  the  fund, 
and  he  has  no  right  to  allow  a  claim  which 
is  not  a  proper  charge  upon  that  fund  with- 
out the  consent  of  all  who  are  interested  in 
having  such  claim  rejected.  Atty.-Gen.  v. 
Life,  etc.,  Ins.  Co.,  4  Paige  (N.  Y.)  224. 
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ment,  whether  due  or  not,  and  an  indirect  obligation  not  matured  is  not  provable 
unless  it  has  since  matured  or  will  have  matured  before  order  of  distribution.^*^ 

b.  Damages  For  Breach  of  Contract.  When  insolvency  may  not  discharge 
a  corporation  from  its  liabilities  existing  at  the  time  a  receiver  is  appointed,  or 
from  those  accruing  thereafter/^  those  who  suffer  from  breaches  of  contract  are 
entitled  to  share  in  the  distribution  of  assets,  even  though  the  breach  and  conse- 
quent damage  follow  the  insolvency ;  and  where,  by  the  dissolution  of  a  cor- 
poration and  the  appointment  of  a  receiver,  a  lease  of  the  corporation  is  broken, 
the  landlord  can  prove  his  claim  for  damages  against  the  receiver,  and  share 
ratably  in  the  assets.^^  Conversely  where  the  insolvent  corporation  is  a  lessor, 
and  the  receiver  takes  possession  of  the  estate,  he  takes  it  cum  onere,  subject  to 
the  lease. If  he  does  not  take  possession,  yet  there  is  the  personal  undertaking 
of  the  lessor  which  is  broken  by  his  insolvency,  and  the  lessee  is  entitled  to  prove 
his  damages  arising  from  such  breach. 

2.  Presentation  and  Filing  of  Claims  —  a.  In  General.  All  claims  against 
a  company  in  the  hands  of  a  receiver  should  be  presented  to  the  court  in  which 
the  receivership  proceedings  are  pending  for  its  approval,  before  any  payment 
upon  them  from  its  assets  is  ordered. In  the  absence  of  any  special  statutory 
practice  on  the  subject,  it  is  no  part  of  a  receiver's  duty  to  report  claims  to  the 
court  for  allowance,  but  such  duty  devolves  upon  the  creditor  himself  or  his 


Claims  matured  and  unmatured. —  Thus  it 
has  been  held  that  all  claims  against  prop- 
erty in  the  hands  of  a  receiver  should  be  al- 
lowed, which,  at  the  time  of  his  appointment: 
(1)  Furnished  a  present  cause  of  action 
against  the  insolvent;  (2)  constituted  direct 
obligations  on  his  part,  whether  due  or  to  be- 
come due;  or  (3)  which,  although  not  then 
matured,  or  not  constituting  direct  obliga- 
tions, have  since  matured,  or  will  mature  or 
become  direct  obligations,  before  any  order 
of  distribution  is  made  (New  York  Security, 
etc.,  Co.  V.  Lombard  Inv.  Co.,  73  Fed.  537 )  ; 
and  that  all  claims  should  be  rejected  which: 
( 1 )  Have  not  matured,  and  in  respect  to 
which  there  has  been  no  default  in  payment 
of  interest  or  of  any  kind  (New  York  Se- 
curity, etc.,  Co.  V.  Lombard  Inv.  Co.,  73  Fed. 
537:' Cay  Mfg.  Co.  v.  Gittings,  53  Fed.  45,  3 
C.  C.  A.  422,  holding  that  owners  of  bonds  of 
a  solvent  railroad  secured  by  a  mortgage  of 
all  its  property,  and  guaranteed  by  a  corpora- 
tion which  has  gone  into  the  hands  of  a  re- 
ceiver, cannot  prove  the  guaranty  of  the  cor- 
poration, and  have  a  dividend  declared 
thereon,  or  have  money  retained  in  court  to 
meet  a  possible  liability  on  the  guaranty,  as 
against  creditors  of  the  corporation,  who  were 
pressing  for  a  sale  and  distribution,  and  who 
held  either  specific  and  general  liens  or  de- 
mands past  due)  ;  (2)  which  arose  on  guar- 
anties of  collection,  as  distinguished  from 
guaranties  of  payment,  where  no  proceedings 
have  been  taken  h\  the  holder  to  collect  from 
the  maker  or  from  the  mortgaged  premises; 
or  (3)  in  which,  by  agreement  between  the 
holder  and  the  maker,  without  the  assent  of 
the  guarantor,  the  time  of  payment  of  the 
principal  obligation  has  been  extended  (New 
York  Security,  etc.,  Co.  o.  Lombard  Inv.  Co., 
73  Fed.  537)] 

Filing  statutory  claims  in  federal  court. — 
Where  a  railroad  hag  been  placed  in  the  hands 
of  a  receiver  by  a  federal  court,  persons  claim- 


ing statutory  liens  may  be  permitted  to  file 
them  in  such  court  with  the  same  force  and 
effect  as  if  filed  in  the  state  courts.  Blair 
V.  St.  Louis,  etc.,  R.  Co.,  19  Fed.  861. 

50.  New  York  Security,  etc.,  Co.  v.  Lom- 
bard Inv,  Co.,  73  Fed.  537.  Compare  Gay 
Mfg.  Co.  V.  Gittings,  53  Fed.  45,  3  C.  C.  A. 
422,  supra,  note  49,  where  it  is  said  arguendo 
that  the  party  proving  must  have  not  only  a 
cause  of  action  but  a  right  of  action.  Claims 
not  yet  due  have  no  standing  in  court,  unless 
by  statute. 

51.  See  supra,  IV,  F,  6,  e,  (I),  (d). 

52.  Spader  v.  Mural  Decoration  Mfg.  Co., 
47  N.  J.  Eq.  18,  20  Atl.  378.  But  in  this 
connection  see  cases  compared  supra,  pp.  267, 
268,  notes  22-27. 

53.  Chicago  Fire  Place  Co.  v.  Tait,  58  111. 
App.  293;  Kalkhoff  v.  Nelson,  60  Minn.  284, 
62  N.  W.  332. 

Effect  of  reletting  of  premises  by  lessor. — 
Where  the  receiver  of  an  insolvent  lessee 
vacates  the  premises  before  the  term  expires, 
and  the  lessor,  under  the  provisions  of  the 
lease,  reenters  and  relets  the  premises  as  the 
lessee's  agent,  such  lessor  may  recover  from 
the  receiver  the  difference  between  the  dimin- 
ished rent  to  be  paid  by  the  nCAV  lessee  for  the 
unexpired  term  and  the  amount  agreed  on  in 
the  original  lease.  People  r.  St.  Nicholas 
Bank,  3  N.  Y.  Anp.  Div.  544,  38  N.  Y.  Suppl. 
379  [affirmed  in  151  N.  Y.  592,  45  N.  E. 
1129]. 

54.  Bolles  V.  Crescent  Drug,  etc.,  Co.,  53 
N.  J.  Eq.  614,  32  Atl.  lOGl. 

55.  Bolles  V.  Crescent  Drug,  etc.,  Co.,  53 
N.  J.  Eq.  614,  32  Atl.  1061. 

56.  Barber  r.  International  Co.,  74  Conn. 
652,  51  Atl.  857,  92  Am.  St.  Eep.  246;  Keene 
r.  Gaehle,  56  Md.  343;  Attv.-Gen.  r.  Supremo 
Council  A.  L.  H.,  196  Mass.  151,  81  N.  E. 
966;  Rinn  v.  Astor  F.  Ins.  Co.,  59  N.  Y.  143; 
Matter  of  Ziegler,  98  N.  Y.  App.  Div.  117, 
90  N.  Y.  Suppl.  681. 
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counsel  or  agent,"  and  the  time  within  which  any  or  all  of  them  shall  be  presented 
is  to  be  determined  by  the  court. 

b.  Effect  of  Failure  to  Present  in  Time.  Where,  on  the  appHcation  of  the 
receiver  of  an  insolvent  corporation,  an  order  is  granted,  for  the  publication  of 
notice  to  the  creditors,  and  notice  is  duly  pubhshed,  claims  not  exhibited  within 
the  time  s;^jecified  in  the  notice  are  precluded  in  that  proceeding  from  sharing 
in  the  assets.^^  This  result  is  held  to  follow,  however,  only  where  there  has  been, 
in  the  meantime,  a  final  distribution  of  the  funds  in  the  hands  of  the  receiver, 
based  upon  claims  proven.®^  If  a  reasonable  excuse  for  delaying  to  make  an 
earlier  claim  is  shown,  ®^  the  court  may,  in  its  discretion,  permit  a  creditor  to  come 
in  and  prove  his  claim  at  any  time  before  actual  distribution,^^  or  even  after 
partial  payments,  if  there  is  a  surplus  in  the  hands  of  the  receiver^  so  as  not  to 
interfere  with  payments  already  made.^    Where  a  receiver  brings  an  action 


Determination  of  priorities  see  w/ra,  V, 
B,  2. 

57.  Halsted.?;.  Forest  Hill  Co.,  109  Fed.  820. 
Proof  of  claim  see  infra,  V,  A,  4,  a. 

58.  Barber  v.  International  Co.,  74  Conn. 
652.  51  Atl.  857,  92  Am.  St.  Rep.  246;  Penni- 
man  v.  Cole,  41  Md.  609;  U.  S.  Trust  Co.  v. 
New  Mexico,  183  U.  S.  535,  22  S.  Ct.  172, 
46  L.  ed.  315.    And  see  infra,  V,  A,  2,  b. 

59.  Leo  V.  Green,  52  N.  J.  Eq.  1,  28  Atl. 
904;  People  v.  Security  L.  Ins.,  etc.,  Co.,  78 
N.  Y.  114,  34  Am.  Rep.  522,  7  Abb.  N.  Cas. 
198;  In  re  Harmony  *F.  &  M.  Ins.  Co..  45 
N.  Y.  310;  Franklin  Trust  Co.  v.  Northern 
Adirondack  R.  Co.,  11  N.  Y.  App.  Div.  249, 
42  N.  Y.  Suppl.  211;  Matter  of  Harmony 
Ins.  Co.,  9  Abb.  Pr.  N.  S.  (N.  Y.)  347 
\afjirmcd  in  45  N.  Y.  310];  Dilling'liam  v, 
Kelly,  8  Tex.  Civ.  App.  113,  27  S.  W.  806; 
Leadville  Coal  Co.  v.  McCreerv.  141  U.  S. 
475,  12  S.  Ct.  28,  35  L.  ed.  824  {affirming 
Lake  Superior  Iron  Co.  v.  Brown,  44  Fed. 
539] ;  Western  New  York,  etc.,  R.  Co.  v. 
Penn  Refining  Co.,  137  Fed.  343,  70  C.  C.  A. 
23. 

Notice  can  only  be  effectually  given  as  to 
non-residents  of  the  state  by  personal  serv- 
ice of  process.  Metropolitan  Rubber  Co.  v. 
Place,  147  Fed.  90,  77  C.  C.  A.  262.  In  New 
York  it  was  held  that  the  statutory  pro- 
visions requiring  notice  to  be  given  to  cred- 
itors to  present  their  claims  applied  only 
to  a  receivership  created  by  the  final  judg- 
ment in  the  action.  Therefore  where  the  re- 
ceivership was  of  such  a  nature  as  not  to  be 
subject  to  such  provisions,  it  was  held  not 
to  avail  a  creditor  that  no  such  notice  was 
given  him.  Herring  v.  New  York,  etc.,  R. 
Co.,  63  How.  Pr.  (N.  Y.)  497  iaffvrmed  in 
105  N.  Y.  340,  12  N.  E.  763]. 

60.  In  re  Pelican  Saw-Mill,  etc.,  Co.,  50 
La.  Ann.  404,  23  So.  363;  Keene  v.  Gaehle, 
56  Md.  343;  Matter  of  Ziegler,  98  N.  Y. 
App.  Div.  117,  90  N.  Y.  Suppl.  681.  Com- 
pare Halsted  v.  Forest  Hill  Co.,  109  Fed. 
820. 

61.  Grinnell  v.  Merchants'  Ins.  Co.,  16  N.  J. 
Eq.  283;  Matter  of  Ziegler,  98  N.  Y.  App. 
Div.  117,  90  N.  Y.  Suppl.  681. 

Infancy. — A  claim  against  the  receivers  of 
a  railroad  company  for  a  personal  injury 
received  during  their  operation  of  the  prop- 
erty has  been  permitted  to  be  filed  and  heard, 

[V,  A,  2,  a] 


notwithstanding  the  expiration  of  the  time 
fixed  by  notice  for  filing  claims,  on  the 
ground  of  the  infancy  of  the  claimant.  Park 
V.  New  York,  etc.,  R.  Co.,  140  Fed.  799. 

A  creditor  bona  fide  ignorant  of  the  pro- 
ceedings had  for  the  distribution  of  the  fund 
should  be  allowed  to  come  in  and  prove  his. 
claim  against  the  estate  after  the  time  fixed 
for  presentation  and  proof  of  claims.  Wash- 
ington Bank  v.  Creditors,  80  N.  C.  9. 

Where  receivers  have  not  returned  property 
held  by  them  for  taxation,  the  claim  for 
taxes  is  not  barred  by  an  order  limiting  the 
time  for  presenting  claims;  but,  if  the  tax- 
ing officers  have  made  no  application  for  pay- 
ment, they  cannot  enforce  a  penalty.  Walters 
V.  Western,  etc.,  R.  Co.,  68  Fed.  1002. 

Delay  to  reduce  claim  to  judgment. —  Delay 
of  a  creditor,  resulting  from  proceedings 
taken  at  the  receiver's  request,  to  reduce  his 
claim  to  judgment,  is  not  negligence,  and 
will  not  prevent  the  creditor  from  receiving 
dividends  in  proportion  to  those  already  paid 
to  others,  before  further  dividends  are  de- 
clared. London,  etc..  Bank  v.  Willamette 
Steam-Mill  Lumbering,  etc.,  Co.,  80  Fed.  226. 

62.  Wall  i\  Young,  54  N.  J.  Eq.  24,  33  AtL 
526;  Grinnell  v.  Merchants'  Ins.  Co.,  16 
N.  J.  Eq.  283;  People  v.  Security  L.  Ins., 
etc.,  Co.,  79  N.  Y.  267;  Matter  of  Ziegler,  98 
N.  Y.  App.  Div.  117,  90  N.  Y.  Suppl.  681; 
Smith  V.  Manhattan  Ins.  Co.,  4  Hun  (N.  Y.) 
127;  Insurance  Com'r  v.  Commercial  Mut. 
Ins.  Co.,  20  R.  I.  7,  36  Atl.  930;  In  re  Eddy, 
15  R.  I.  474,  8  Atl.  694. 

Such  discretion  not  reviewable. —  People  v. 
Security  L.  Ins.,  etc.,  Co.,  79  N.  Y.  267;  In 
re  Harmony  F.  &  M.  Ins.  Co.,  45  N.  Y. 
310;  Matter  of  Harmony  Ins.  Co.,  9  Abb. 
Pr.  N.  S.  (N.  Y.)  347. 

Power  not  exhausted  by  first  order. —  Peo- 
ple V.  Security  L.  Ins.,  etc.,  Co.,  79  N.  Y. 
267. 

Where  the  creditors  who  have  filed  their 
claims  in  time  consent  to  have  other  creditors 
come  in  after  such  time  has  expired,  no  one 
else  can  object,  and  the  fact  that  the  latter 
claimants  had  notice  of  the  order  limiting 
the  time  will  not  affect  their  right  to  present 
their  claims.  In  re  Marx,  (N.  J.  Ch.  1899) 
43  Atl.  981. 

63.  Grinnell  v.  Merchants'  Ins.  Co.,  16  N.  J. 
Eq.  283. 
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for  the  purpose  of  collecting  assets  of  the  insolvent  corporation,  defendant  may 
set  off  a  claim  in  such  action,  although  such  claim  has  not  been  presented  and 
filed  in  pursuance  of  the  notice  to  creditors.^* 

3.  Intervention.^^  Interventions  by  persons  interested  in  the  funds  of  a 
receivership  will  not  be  permitted  if  their  rights  may  be  conserved  without  it, 
since  such  interventions  multiply  the  number  of  litigants,  and,  if  begun  in  the 
case  of  one  creditor,  cannot  be  consistently  denied  as  to  others,  thereby  resulting 
in  unnecessary  expense  and  confusion  of  proceedings.^® 

4.  Proof  of  Claim  —  a.  In  General.  A  creditor  of  an  insolvent  corporation 
in  order  to  entitle  himself  to  a  dividend  must  do  more  than  put  the  receiver  upon 
inquiry  as  to  his  claim. ®^  He  must  file  proof  in  itself  satisfactory.®^  If  he  fails 
to  do  so ;  he  cannot,  after  another  creditor  has  been  paid  a  dividend  on  satisfactory 
proof,  hold  the  receiver  accountable  for  the  whole  or  any  part  of  such  dividend 
upon  the  ground  of  notice  of  the  existence  and  particulars  of  his  own  claim  derived 
from  circumstances  extrinsic  to  the  proofs  on  file.®^ 

b.  Verification.  Sworn  proof  of  the  justness  of  any  claim  may  be  required 
before  it  will  be  allowed*  '^^  but  in  the  absence  of  a  statute  requiring  a  creditor, 
in  presenting  his  claim  to  a  receiver,  to  verify  it  by  affidavit  the  creditor's  failure 
to  make  such  proof  will  not  deprive  him  of  his  right  to  sue  on  his  claim. '^^ 

5.  Objections  to  Claims  —  a.  By  Reeeiver.^^    A  receiver  may,  by  appeal. 
as  well  as  in  the  court  appointing  him,  defend  the  estate  in  his  possession  against 


Where  the  receiver  has  sufiBcient  assets  in 
his  hands,  he  will  be  required  to  pay  the 
same  dividend  on  an  unpaid  claim  as  lie 
has  paid  on  other  claims,  although  such 
claim  was  not  proved  against  the  estate 
within  the  time  required.  People  r.  Reming- 
ton, 59  Him  (N.  Y.)  282,  12  N.  Y.  Suppl. 
824,  14  N.  Y.  Suppl.  98  [afftrmed  in  12G 
N.  Y.  654,  27  N.  E.  853]. 

64.  Paxton  v.  Vincennes  Mfg.  Co.,  20  Ind. 
App.  253,  50  N.  E.  583;  Union  Bldg.,  etc.. 
Assoc.  V.  Soderquist,  115  Iowa  695,  87  N.  W. 
433. 

65.  Of  receiver  see  infra,  VI,  E,  2,  b. 

66.  Sands  v.  Greeley,  80  Fed.  195. 

In  cases  of  auxiliary  receiverships  for  non- 
resident corporations,  creditors  who  reside 
without  the  jurisdiction  where  either  the 
original  or  auxiliary  proceedings  are  pending 
are  not  entitled  to  intervene  and  become 
technical  parties,  either  for  the  purpose  of 
asserting  a  claim  to  equal  rights  with  resi- 
dent creditors,  or  of  placing  themselves  in 
position  to  object  to  the  claims  of  other  cred- 
itors, or  to  examine  and  dispute  the  pro- 
priety of  the  receivers'  action.  Their  proper 
course  is  to  file  their  claims  with  the  re- 
ceivers, and,  if  rejected  by  them,  to  present 
them  to  the  master.  They  will  then  have 
the  same  opportunity  as  other  creditors  to 
m/erliaul  the  receiver's  accounts,  and  raise 
all  these  questions  before  the  master  and 
before  the  court  or  the  coming  up  of  his 
report.    Sands  v.  Greeley,  80  Fed.  195. 

Creditor  of  a  creditor  of  the  estate  see  su- 
pra,  IV,  E,  2,  c. 

67.  Meding  v.  Todd,  56  N.  J.  Eq.  820,  826, 
41  Atl.  222,  where  it  is  said:  "In  matters 
of  this  kind  a  strict  rule  is  desirable  for  the 
protection  of  official  trustees  and  personal 
representatives,  who  should  not  be  lightly 
cliarged  with  knowledge  and  consequent  ac- 
countability as  to  contingent,  collateral  and 


qualified  interests  that  may  be  mentioned  in 
claims  properly  proved  before  them." 

68.  Meding  v.  Todd,  56  N.  J.  Eq.  820,  826, 
41  Atl.  222. 

By  accepting  a  draft  for  the  full  amount 
of  a  claim,  a  receiver  thereby  approves  the 
same.  Southern  K.  Co.  v.  Adams,  76  Fed. 
504,  22  C.  C.  A.  300. 

Where  claims  against  an  insolvent  estate 
have  passed  into  judgment  with  the  receiver's 
knowledge,  they  should  be  regarded  as  es- 
tablished. Demott  V.  Stockton  Paper  Ware 
Mfg.  Co.,  32  N.  J.  Eq.  124. 

In  Louisiana,  if  a  particular  claim  is  op- 
posed, it  then  devolves  on  the  creditor  to 
make  the  necessary  proof  of  its  existence  and 
validity.  Zeigler  v.  Interior  Decorating  Co., 
116  La.  752,  41  So.  59;  In  re  New  Iberia 
Cotton  Mills  Co.,  113  La.  404,  37  So.  8;  In 
re  Pelican  Saw-Mill,  etc.,  Co.,  50  La.  Ann. 
404,  23  So.  363.  It  is  the  concern  of  the 
creditors  whose  claims  are  opposed  to  adduce 
the  evidence  to  sustain  them.  It  is  not  the 
duty  of  the  receiver  to  do  so,  nor  to  talce 
part  in  such  a  contest  between  creditors. 
In  re  Pelican  Saw-Mill,  etc.,  Co.,  supra. 
But  when  no  opposition  is  made  to  the  ap- 
proval and  homologation  of  a  claim,  the  pre- 
sumption is  in  favor  of  its  correctness,  and 
the  testimony  of  the  receiver  is  sufficient  to 
warrant  its  homologation.  In  re  New  Iberia 
Cotton  Mills  Co.,  supra. 

69.  Meding  v.  Todd,  56  N.  J.  Eq.  820,  41 
Atl  222 

70.  Meding  v.  Todd,  56  N.  J.  Eq.  820,  41 
Atl.  222;  Runvon  r.  Farmers',  etc.,  Bank,  4 
N.  J.  Eq.  480.' 

71.  Arnold  i\  Penn,  11  Tex.  Civ.  App.  325. 
32  S.  W.  353. 

72.  Defenses  in  actions  against  receivers 
generally  see  infra,  VI,  D,  2,  e. 

73.  See,  generally,  Appeal  and  Error,  2 
Cyc.  641. 
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all  claims  which  are  antagonistic  to  the  rights  of  both  parties  to  the  suit.^^  He 
may  likewise  defend  the  estate  against  all  claims  which  are  antagonistic  to  the 
rights  of  either  party  to  the  suit,^^  subject  to  the  limitation  that  he  may  not,  in 
such  defense,  question  any  order  or  decree  of  the  court  distributing  burdens  or 
apportioning  rights  between  parties  to  the  suit,  or  any  order  or  decree  resting 
upon  the  discretion  of  the  court  appointing  him.'^^  Neither  can  he  question 
any  subsequent  order  or  decree  of  the  court  distributing  the  estate  in  his  hands 
between  the  parties  to  the  suit,^^  Nor  can  a  receiver  contest  a  claim  merely  on 
account  of  his  personal  interest  in  it,^^  and  he  has  no  authority  to  waive  any  legal 
defense  against  a  claim  offered  for  proof. 

b.  By  Creditors.  Any  creditor,  having  proved  his  claim,  has  the  right  to 
contest  the  claim  of  any  other  creditor^  if  the  receiver  fails  or  refuses  to  do  so  in 
a  proper  case,^^  provided  his  objections  are  made  within  a  reasonable  time.^^ 
Creditors  are  not  precluded  in  the  matter  of  contesting  claims  except  in  the  vv^ay 
the  law  provides. After  having  contested  claims,  creditors  are  bound  by  the 
final  decree  rendered. The  objection  that  a  claim  was  barred  because  not  pre- 
sented within  the  time  limited  by  an  order  theretofore  made  in  the  cause  should 
be  raised  by  plea,  and  not  by  demurrer.^* 

c.  Reference.  If  the  receiver  disputes  the  validity  of  a  claim,  the  court 
has  power  to  order  a  reference  with  or  without  the  consent  of  the  receiver. Where 
a  referee  has  been  appointed,  only  disputed  claims  should  be  submitted  to  him,^^ 
The  receiver  may  permit  those  for  whose  benefit  the  defense  against  the  claim 
is  made  to  manage  the  defense,  but  it  must  be  made  under  his  direction,  and  no 
compromise  can  be  made  without  his  consent. The  entry  of  a  formal  judgment, 


74.  Lawson  Dunn,  (N.  J.  Ch.  1901)  49 
Atl.  1087;  Bosworth  v.  Terminal  R.  Assoc., 
174  U.  S.  182,  19  S.  Ct.  625,  43  L.  ed.  941. 

For  instance,  he  may  thus  contest  a  claim 
for  taxes,  because  if  valid  they  are  superior 
to  the  rights  of  both  parties.  Bosworth  v. 
Terminal  R.  Assoc.,  174  U.  S.  182,  19  S.  Ct. 
625,  43  L.  ed.  941. 

75.  Bosworth  y.  Terminal  E.  Assoc.,  174 
U.  S.  182,  19  S.  Ct.  625-,  43  L.  ed.  941. 

Where  a  receiver  is  appointed  on  applica- 
tion of  a  mortgage  creditor,  it  is  the  re- 
ceiver's duty  to  oppose  the  claim  of  such 
creditor,  if  the  mortgage  is  void,  as  creating 
an  illegal  preference.  Thompson  v.  Huron 
Lumber  Co.,  4  Wash.  600,  30  Pac.  741,  31 
Pac.  25. 

76.  Bosworth  v.  Terminal  R.  Assoc.,  174 
U.  S.  182,  19  S.  Ct.  625,  43  L.  ed.  941.  See 
also  Appeal  and  Error,  2  Cyc.  641. 

77.  Knabe  Johnson,  107  Md.  616,  69 
Atl.  420;  Bosworth  v.  Terminal  R.  Assoc., 
174  U.  S.  182,  19  S.  Ct.  625,  43  L.  ed.  941. 
See  also  Matter  of  Hulbert,  29  Misc.  (N.  Y.) 
484,  61  N.  Y.  Suppl.  959. 

An  intervener  is  not  such  a  party  as  comes 
within  the  scope  of  this  limitation.  He  is 
one  who  comes  into  the  litigation  asserting 
a  right  antagonistic  or  superior  to  that  of 
one  or  both  of  the  parties  thereto,  and  a  re- 
ceiver who  represents  the  interests  of  both 
parties  may  rightfully  challenge  his  claim, 
provided  that  in  such  challenge  he  does  not 
question  any  orders  of  the  court  referred  to. 
Bosworth  X).  Terminal  R.  Assoc.,  174  U.  S. 
182,  19  S.  Ct.  625,  43  L.  ed.  941. 

78.  Stanton  v.  Andrews,  18  HI.  App.  552. 

79.  Evans  v.  Trimountain  Mut.  F.  Ins. 
Co.,  9  Allen  (Mass.)  329. 

80.  Fagan  v.  Boyle  Ice  Mach.  Co.,  65  Tex. 
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324;  Thompson  v.  Huron  Lumber  Co.^  4 
Wash.  600,  30  Pac.  741,  31  Pac.  25. 

A  mortgagee  who  is  not  shown  to  have 
acquiesced  in  the  appointment  of  the  receiver 
can  object  to  an  order  giving  debts  con- 
tracted by  the  receiver  for  supplies  priority 
over  its  mortgage,  although  plaintiff  mort- 
gagee may  be  estopped  from  doing  so  by 
having  applied  for  the  appointment  of  the 
receiver.  Metropolitan  Trust  Co.  v.  Tona- 
wanda  Valley,  etc.,  R.  Co.,  103  N.  Y.  245,  8 
N.  E.  488. 

81.  Krause  V.  Maliga  Glass,  etc^.  Co.,  (N.  J. 
Ch.  1891)  21  Atl.  932.  See  also  Terry  v. 
Dubois,  32  Wkly.  Rep.  415. 

82.  City  Item  Co-operative  Printing  Co.  v. 
Phoenix  Furniture  Concern,  108  La.  258,  32 
So.  469,  by  the  filing  of  an  account  and  its 
homologation  contradictorily  with  them  after 
notice  and  delays  required  to  be  given. 

83.  In  re  Sheets  Lumber  Co.,  104  La.  771, 
29  So.  328. 

84.  Central  Trust  Co.  v.  Wabash,  etc.,  R. 
Co.,  46  Fed.  156. 

85.  Guardian  Sav.  Inst.  v.  Bowling  Green 
Sav.  Bank,  65  Barb.  (N.  Y.)  275. 

Where  the  whole  transaction  is  in  writing, 
and  its  proper  construction  and  effect  can 
only  be  drawn  from  the  papers  themselves,  a 
reference  to  take  testimony  will  not  be  or- 
dered.   Ex  p.  Williams,  17  S.  C.  396. 

Examination  pro  interesse  suo  see  supra, 
IV,  D,  6. 

86.  People  v.  Universal  L.  Ins.  Co.,  30  Hun 
(N.  Y.)  142,  holding  that,  in  the  settlement 

of  insolvent  corporations,  referring  all  claims, 
whether  disputed  or  not,  is  unfair  to  the 
claimants,  and  makes  an  improper  expense. 

87.  Atty.-Gen.  v.  Life,  etc.,  Ins.  Co.,  4 
Paige  (N!  Y.)  224. 
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on  the  report  of  a  referee  determining  a  claim  against  an  insolvent  corporation 
to  be  valid,  is  proper. 

6.  Allowance  —  a.  In  General.  When  claims  against  a  fund  or  property 
in  the  hands  of  a  receiver  are  presented  to  the  court,  the  practice  sometimes  is  to 
refer  the  claims  to  the  receiver  with  directions  to  ascertain  whether  the  claims 
are  just;  and  if  he  so  finds  and  reports,  the  court  allows  the  claims. Where 
a  receiver  has  power  to  allow  or  disallow  claims,  an  allowance  of  a  claim  by  him  is 
not  conclusive,  and,  if  it  afterward  appear  that  it  should  not  have  been  allowed, 
it  may  be  disallowed,  unless  some  right  is  lost  thereby. 

b.  Set-Off.  Although  choses  in  action  pass  to  a  receiver  subject  to  the  equi- 
table right  of  set-off  existing  at  the  time  of  his  appointment,^^  if  he  settles  with 
parties  setting  up  such  claims  he  necessarily  acts  at  his  peril  as  to  the  real  existence 
and  rightfulness  of  the  demands  so  allowed  as  set-olfs.^^  In  any  case  the  power 
to  allow  a  set-off  does  not  extend  to  a  case  where  no  mutual  debts  subsisted  at 
the  date  of  the  appointment  of  the  receiver,  and  a  demand  had  been  afterward 
assigned  to  effect  such  purpose.  Nor  has  a  receiver  any  right  to  retain  funds 
collected  by  him,  and  offset  his  own  individual  claims  against  the  party  to  whom 
the  same  are  directed  to  be  paid.^^ 

e.  Judgment  or  Order  of  Allowance —  (i)  Nature  and  Effect.  A  final 
allowance  of  a  claim  of  a  debtor  against  a  receiver,  affirmed  in  the  appellate  court, 
ends  the  jurisdiction  of  the  court  over  the  same,  further  than  to  require  the  pay- 
ment of  the  sum  allowed  to  the  party  to  whom  it  is  due.^^  In  the  absence  of 
statute,  however,  a  judgment  of  allowance  against  a  fund  in  the  hands  of  a 
receiver  does  not  become  a  technical  Hen  on  the  property  which  comprises  the 
assets. 

(ii)  Review.  When  a  claim  presented  against  a  fund  in  the  hands  of  a 
receiver  of  a  corporation  is  contested  before  the  court,  such  contest  becomes  in 
effect  a  suit  against  the  receiver,  which  is  ended  by  a  final  judgment  allowing  or 
rejecting  the  claim;  and  any  party  to  the  contest  dissatisfied  with  the  result  may 
have  the  proceedings  revised  on  appeal.  But  it  has  been  held  that  the  interests 
of  all  parties  are  better  subserved  by  a  single  appeal  upon  the  whole  allowance. 
By  statute  sometimes  the  court  is  authorized  to  hear  appeals  from  a  receiver's 
determination  allowing  or  disallowing  claims  against  an  insolvent's  estate. 


88.  Austin  v.  Rawdon,  42  N.  Y.  155  {re- 
versing 44  Barb.  434]. 

89.  Litzenberger  v.  Jarvis-Conklin  Trust 
Co.,  8  Utah  15,  28  Pac.  871. 

Recovery  back  when  allowance  set  aside. — 
Where  the  amount  of  a  claim  is  adjudicated, 
and  the  receiver  pays  the  sum  allowed,  and 
the  adjudication  as  to  such  allowance  is  sub- 
sequently set  aside,  and  the  amount  reduced, 
a  cause  of  action  accrues  to  the  receiver  to 
recover  the  excess.  Harrigan  V.  Gilchrist, 
121  Wis.  127,  99  N.  W.  909. 

90.  In  re  United  Mut.  F.  Ins.  Co.,  22  R.  I. 
108,  46  Atl.  273. 

91.  See  siipra,  IV,  D,  3,  d,  (lii). 

92.  State  v.  Brobston,  94  Ga.  95,  21  S.  E. 
146,  47  Am..  St.  Rep.  138. 

93.  Van  Dyck  v.  McQuade,  85  N.  Y.  616. 

94.  Johnson  v.  Gunter,  6  Bush  (Ky.)  534; 
Wood  V.  Wilcox,  14  Ky.  L.  Rep.  574.  See 
also  supra,  IV,  F,  6,  b,  (ii). 

95.  Patterson  v.  Ward,  8  N.  D.  87,  76 
N.  W.  1046. 

96.  Johnson  v.  Central  Trust  Co.,  159  Ind. 
•i'T),  65  N.  E.  1028.  See  also  supra,  IV,  T,  2: 
'""f>-",  VIT,  E. 

97.  People  v.  Security  L.  Ins.  Co.,  71  N.  Y. 
222;  Fagan  v.  Boyle  Ice  MacK  Co.,  65  Tex. 


324;  Hammond  Atlee,  15  Tex.  Civ.  App. 
267,  39  S.  W.  600. 

98.  Adams  v.  Woods,  8  Cal.  306,  316,  where 
it  is  said:  "If  a  separate  reference  and  a 
separate  appeal  were  allowed  in  regard  to 
each  separate  claim  upon  the  fund,  then  the 
proceedings  would  be  greatly  prolonged,  to 
the  injury  of  all  parties." 

99.  See  the  statutes  of  the  several  states. 
And  see  the  cases  infra,  this  note. 

Under  the  General  Corporation  Act  of  New 
Jersey  an  appeal  is  authorized  to  the  court 
of  chancery  from  any  determination  of  the 
receiver  of  an  insolvent  corporation.  This 
right  of  appeal  is  not  confined  to  a  creditor 
who  has  a  naked  claim  against  the  company, 
but  extends  to  cases  where  a  set-oil'  is 
involved.  Jackson  v.  People's  Bank,  9  N.  J. 
Eq.  205.  The  appeal  given  is  not  technical. 
Relief  may  be  given  under  an  original  bill, 
or  by  way  of  cross  bill,  or  in  any  proceed- 
ing hj  which  jurisdiction  may  be  secured. 
Taylor  v.  Gray",  59  N.  J.  Eq."  G21.  44  Atl. 
668.  Appeals  "are  to  be  heard  by  the  court 
in  a  summary  way,  and  if  the  receiver  con- 
sents to  the  determination  of  an  appeal  with- 
out answer,  the  court  is  justified  in  so  hear- 
ing and  determining  it.  "  Hoskins  r.  Seaside 
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B.  Priorities  —  l.  Right  to  Preference  ^  —  a.  In  General.  A  court  of 
equity  will  always,  in  the  administration  of  assets,  place  all  the  creditors  on  an 
equality  so  far  as  possibly  can  be  done  without  disturbing  existing  laws.^  Prima 
jade  funds  in  the  hands  of  a  receiver  must  first  be  applied  to  the  satisfaction  of 
valid  subsisting  liens,  and  not  to  the  payment  of  debts  due  general  creditors,^ 
and  while  it  is  said  that  there  is  no  rule  of  law  or  equity  which  allows  the  funds 
of  an  insolvent  corporation  to  be  diverted  from  a  proper  application  of  them, 
because  it  may  be  deemed  expedient  for  ulterior  purposes  to  make  such  a  use 
of  them,^  an  exception  is  made  in  cases  of  railroads  and  other  quasi-public  cor- 
porations in  favor  of  the  expenses  of  preserving  and  operating  the  property.^ 
Where  it  appears  that  property  and  assets  in  a  receiver's  hands  will  probably  be 
sufficient  to  pay  all  debts,  it  is  error  to  order  certain  debts  paid  in  preference 
to  others.^  In  any  case  it  is  held  that  the  particular  property  as  to  which  any 
special  right  is  claimed  as  against  the  receiver  must  be  shown  to  have  come  into 
the  receiver's  hands. 

b.  Taxes. ^  Property  in  the  hands  of  a  receiver  of  any  court,  either  of  a 
state  or  of  the  United  States,  is  as  much  bound  for  the  payment  of  taxes,  state, 
county,  and  municipal,  as  any  other  property.^  Generally  a  valid  tax  upon 
property  of  a  corporation  in  the  hands  of  a  receiver  constitutes  a  claim  upon  its 
assets  within  the  jurisdiction,  superior  to  every  other  claim, except  judicial 


Ice  Mfg.,  etc.,  Storage  Co.,  68  N.  J.  Eq.  476, 
59  Atl.  645.  If,  after  the  receiver's  determi- 
nation, a  new  element  comes  into  tlie  con- 
troversy, it  is  not  necessary  to  present  tlie 
same  to  the  receiver  before  appealing  to  the 
court  for  adjudication.  Taylor  v.  Gray, 
supra.  If  any  matter  of  fact  renders  the 
intervention  of  a  jury  necessary,  an  issue 
may  be  directed.  Coryell  r.  New  Hope  Dela- 
ware Bridge  Co.,  9  N.  J.  Eq.  457. 

The  decision  of  a  receiver  of  a  national 
l)anking  association  upon  the  validity  of  a 
claim  presented  to  him  is  not  final,  but  the 
creditor  may  proceed  afterward  to  have  the 
validity  of  the  claim  adjudicated  in  a  suit, 
in  a  proper  state  court,  against  the  bank. 
Eethel  First  Nat.  Bank  v.  National  Pahquio- 
que  Bank,  14  Wall.  (U.  S.)  383,  20  L.  ed. 
840. 

Effect  of  laches. — A  delay  for  an  unreason- 
able time  in  appealing  from  a  receiver's  dis- 
allov\^ance  of  a  claim,  notwithstanding  re- 
peated notices  of  an  order  limiting  appeals, 
is  a  bar  to  any  relief.  Leo  v.  Green,  52  N.  J. 
Eq.  1,  28  Atl.  904. 

1.  Conditions  upon  granting  order  see 
pra,  111,  E,  7,  a. 

Receiver's  certificates  see  supra,  IV,  G. 
United  States  and  states  see  Insolvency, 
22  Cyc.  1319,  1320. 

2.  Coddington  v.  Bispham,  36  N.  J.  Eq. 
574. 

3.  Huidekoper  v.  Hinckley  Locomotive 
Works,  99  U.  S.  258,  25  L.  ed.  344;  Fosdick 
V.  Schall,  99  U.  S.  235,  25  L.  ed.  339. 

4.  Brown  v.  New  York,  etc.,  R.  Co.,  22 
How.  Pr.  (N.  Y.)  451. 

5.  See  hifra,  V,  B,  1,  g,  (ii).  See  also  su- 
pra, IV,  G,  2,  b,  (II). 

6.  Case  v.  Frederickson,  63  Wis.  501,  22 
N.  W.  334. 

7.  Griffin  r.  Davis,  69  Ga.  760  (where 
factors  had  accepted  drafts  of  a  farmer  to 
enable  him  to  make  a  crop  and  during  the 
year  he  died  and  his  widow,  as  administra- 

[V,  B,  1,  a] 


trix,  gathered  the  crop  and  delivered  it  to  the 
factors  who  sold  and  credited  it  in  the  usual 
order  of  business  with  the  widow's  assent. 
Subsequently  a  receiver  of  the  factor's  prop- 
erty was  appointed,  and  the  widow,  upon  tak- 
ing a  year's  support,  ruled  the  receiver  to 
compel  payment  of  the  amount  set  apart  to 
her,  and  it  was  held  that  to  entitle  her  to  a 
year's  support  it  must  first  appear  that  the 
deceased  husband  had  an  estate,  and  that 
there  had  been  property  which  was  disposed 
of  by  the  factors  made  no  difference  if  none 
of  the  proceeds  went  into  the  hands  of  the 
receiver)  ;  Matter  of  Dolge,  35  Misc.  (N.  Y.) 
107,  71  N.  Y.  Suppl.  205.  But  in  People  v. 
Dansville  Bank,  39  Hun  (N.  Y.)  187,  it  was 
held  that  it  made  no  difference  that  the 
identical  money  belonging  to  another  and 
which  went  into  the  hands  of  a  bank  did 
not  pass  into  its  receiver's  hands  as  it  went 
to  swell  the  assets  of  the  bank  which  did 
go  into  his  hands. 

8.  See  supra,  IV,  F,  6,  e,  (ii),  (d),  (4). 
And  see,  generally.  Taxation. 

9.  Georgia. —  Dysart  v.  Brown,  100  Ga.  1, 
26  S.  E.  767. 

Illinois.— Wiswall  v.  Kunz,  173  111.  110,  50 
N.  E.  184. 

Kentucky. —  Spalding  v.  Com.,  88  Ky.  135, 
10  S.  W.  420,  10  Ky.  L.  Rep.  714. 

New  Jersey. —  New  Jersey  Southern  E.  Co. 
V.  Railroad  Com'rs,  41  N.  j.  L.  235. 

Pennsylvania. —  Philadelphia,  etc.,  R.  Co.  v. 
Com.,  104  Pa.  St.  80. 

United  States.—  Ex  p.  Tyler,  149  U.  S.  164, 
13  S.  Ct.  785,  37  L.  ed.  689;  Ex  p.  Chamber- 
lain, 55  Fed.  704. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  276. 

10.  Georgia. — ^  Dj^sart  v.  Brown,  100  Ga.  1, 
26  S.  E.  767;  Sparks  v.  Lowndes  County,  98 
Ga.  284,  25  S.  E.  426. 

Massachusetts. —  Waite  v.  Worcester  Brew- 
ing Co.,  176  Mass.  283,  57  N.  E.  460. 

Missouri. —  Greeley  v.  Provident  Sav.  Bank, 
98  Mo.  458,  11  S.  W.  980. 
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costs."  It  is  the  duty  of  the  court  not  only  to  respect  this  paramount  right,  and  to 
make  no  order  for  the  distribution  of  assets  in  custodia  legis,  except  in  subordination 
thereto/^  but  also  to  make  such  orders  as  will  compel  the  receiver  to  discharge 
this  obligation. The  lien  of  the  state  for  taxes  does  not  rest  upon  net  income 
alone,  but  upon  all  and  every  part  of  the  property  which  may  be  in  the  hands  of 
the  receiver/*  and  therefore,  where  application  is  made  to  the  court  by  the  officers 
charged  with  the  collection  of  taxes,  for  direction  to  the  receiver  to  pay  the  same, 
the  court  ought  either  to  direct  that  the  receiver  sell  a  part  of  the  property  com- 
mitted to  his  care,  and  thus  realize  a  sum  sufficient  to  pay  this  charge,  or  it  should 
give  such  direction  to  the  receiver  as  would  enable  him,  without  sale,  to  bring 
about  a  like  result;  and  especially  is  this  true  where,  under  management  of  the 
receiver,  the  taxes  due  the  state  and  counties  have  been  permitted  to  accumulate 


Oklahoma.—  Gray  v.  Logan  County,  7  Okla. 
321,  54  Pac.  485. 

Rhode  Island. —  Insurance  Com'r  v.  Com- 
mercial Ins.  Co.,  20  K.  I.  7,  36  Atl.  930. 

Virginia. —  Taylor  v.  Sutherlin-Meade  To- 
bacco Co.,  107  'Va.  787,  60  S.  E.  132,  14 
L.  E.  A.  N.  S.  1135. 

Wisconsin. —  Hamacker  v.  Commercial 
Bank,  95  Wis.  359,  70  N.  W.  295. 

United  States. —  Conklin  v.  U.  S.  Shipbuild- 
ing Co.,  148  Fed.  129;  Atlantic  Trust  Co.  v. 
Dana,  128  Fed.  209,  62  C.  C.  A.  657;  Hanna 
V.  State  Trust  Co.,  70  Fed.  2,  16  C.  C.  A.  586, 
30  L.  E.  A.  201 ;  Wheeler  v.  Walton,  65  Fed. 
720;  George  v.  St.  Louis  Cable,  etc.,  K.  Co., 
44  Fed.  117. 

See  42  Cent.  Dig.  tit.  "  Eeceivers,"  §  276. 

A  franchise  tax  due  when  the  receiver  of 
an  insolvent  corporation  takes  possession  of 
its  assets  is  by  statute  entitled  to  preference 
in  payment.  George  Mather's  Sons  Co.'s 
Case,  52  N.  J.  Eq.  607,  30  Atl.  321;  Central 
Trust  Co.  V.  New  York  City,  etc.,  E.  Co.,  110 
N.  Y.  250,  18  N.  E.  92,  1  L.  E.  A.  260  [re- 
versing 47  Hun  587].  A  receiver  of  an  in- 
solvent corporation  who  is  charged  with  the 
duty  of  preserving  the  corporate  franchise 
should  pay  the  franchise  tax  from  year  to 
year  until  the  franchise  passes  from  him. 
George  Mather's  Sons  Co.'s  Case,  52  N.  J.  Eq. 
607,  30  Atl.  321. 

Taxes  assessed  after  the  appointment  of  a 
receiver  may  properly  be  regarded  as  part 
of  the  costs  and  expenses  of  the  receivership, 
and  may  be  enforced  against  the  receiver  as 
such.  Wiswall  v.  Kunz,  173  111.  110,  50  N.  E. 
184;  Gehr  v.  Mont  Alto  Iron  Co.,  174  Pa.  St. 
430,  34  Atl.  638.  So  of  a  license-fee  or  fran- 
chise tax.  Crews  v.  V.  S.  Car  Co.,  60  N.  J. 
Eq.  514,  43  Atl.  673  [reversing  57  N.  J.  Eq. 
357,  42  Atl.  272].  But  see  George  Mather's 
Sons  Co.'s  Case,  52  N.  J.  Eq.  607,  30  Atl. 
321. 

Right  of  transferee  of  tax  fieri  facias. — 
Under  Ga.  Pol.  Code,  §  888,  the  transferee  of 
a  tax  fieri  facias  stands  in  the  shoes  of  the 
state,  county,  or  city  by  whose  authority  the 
tax  fieri  facias  was  issued.  He  has  the  same 
rights  and  priorities  that  the  state,  county, 
or  city  would  have  had.  Ferris  v.  Van  Ingen, 
110  Ga.  102,  35  S.  E.  347. 

An  obligation  given  by  a  receiver  for  money 
borrowed  to  pay  taxes  becomes  a  prior  lien 
on  the  property  on  which  the  taxes  were  due. 


This  is  not  fixing  a  new  or  additional  lien  on 
the  property,  or  displacing  any  prior  lien.  It 
is  simply  changing  the  form  of  the  lien  from 
one  for  taxes  to  one  for  money  borrowed  to 
pay  the  taxes.  Hanna  v.  State  Trust  Co.,  70 
Fed.  2,  16  C.  C.  A.  586,  30  L.  E.  A.  201. 

11.  Lamkin  v.  Baldwin,  etc.,  Mfg.  Co.,  72 
Conn.  57,  43  Atl.  593,  1042,  44  L.  E.  A.  786; 
In  re  Tyler,  149  U.  S.  104,  13  S.  Ct.  785,  37 
L.  ed.  689;  Houston  First  Nat.  Bank  v. 
Ewing,  103  Fed.  168,  43  C.  C.  A.  150 ;  Ledoux 
V.  Le  Bee,  83  Fed.  761. 

12.  Gray  v.  Logan  County,  7  Okla.  321,  54 
Pac.  485. 

13.  California. —  Los  Angeles  v.  Los  An- 
geles City  Water  Co.,  137  Cal.  699,  70  Pac. 
770. 

Georgia. —  Dysart  v.  Brown,  100  Ga.  1,  20 
S.  E.  767. 

Illinois. —  Joliet  First  Nat.  Bank  v.  Illinois 
Steel  Co.,  174  111.  140,  51  N.  E.  200  [afflrm- 
ing  72  111.  App.  640]. 

New  Jersey. —  Duryee  v.  U.  S.  Credit 
System  Co.,  55  N.  J.  Eq.  311,  37  Atl.  155. 

Virginia. —  Taylor  v.  Sutherlin-Meade  To- 
bacco Co.,  107  Va.  787,  60  S.  E.  132,  114 
L.  E.  A.  N.  S.  1135. 

See  42  Cent.  Dig.  tit.  "  Eeceivers,"  §  276. 

Taxes  not  due. — An  order  directing  a  re- 
ceiver to  "  at  once  pay  the  taxes  that  may 
be  due  upon  the  property  "  in  his  hands  does 
not  authorize  him  to  pay  taxes  not  due. 
Fidelity  Ins.  Co.  v.  Eoanoke  Ins.  Co.,  84  Fed. 
744. 

14.  Dysart  v.  Brown,  100  Ga.  1,  26  S.  E. 
767. 

A  tax  is  a  debt  of  the  property  and  not  of 

the  receivers.  After  the  severance  therefore 
of  the  connection  of  the  receivers  with  the 
property,  they  can  only  be  chargeable  with 
the  payment  of  such  tax,  if  at  all,  upon  proof 
that  t'hey  have  assets  belonging  to  the  cor- 
poration, or  have  diverted  its  revenues. 
Comer  v.  Polk  Countv,  81  Fed.  921,  27 
C.  C  A.  1. 

15.  Dysart  r.  BroAvn,  100  Ga.  1,  26  S.  E. 
767,  holding  that  it  is  not  a  good  reply  to 
the  demand  of  the  state  for  the  payment  of 
taxes  due  to  say  that  the  net  income  from 
the  property  in  the  possession  of  the  court 
is  insufficient  to  meet  its  current  expenses, 
or  that  a  sale  of  a  part  of  the  property  might 
so  dismemlier  it  as  to  put  in  jeopardy  the 
interests  of  general  creditors. 
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and  pass  unpaid  for  several  years.^^  It  is  not  necessary  for  the  court  to  await 
the  end  of  the  htigation,  and  until  final  decree,  to  order  the  tax  paid.^^ 

e.  Costs.  Where  a  receiver,  prosecuting  an  action  for  the  collection  of  alleged 
money  demands  for  the  enhancement  of  the  fund,  fails  to  recover,  defendant  is 
entitled  to  costs,  which  are  a  charge  upon  the  fund;  and  he  is  not  to  stand  as 
a  general  creditor  to  await  the  final  distribution,  and  receive  only  a  distributive 
share  with  those  for  whose  benefit  he  has  been  subjected  to  groundless  litigation. 
But  it  is  only  costs  incurred  while  the  action  is  being  prosecuted  for  the  benefit 
of  the  creditors,  or  where  it  was  in  fact  for  their  benefit,  that  are  entitled  to  a 
preference.^^ 

d.  Fiduciary  Obligations.  Where  a  transaction  establishes  a  fiduciary  rela- 
tion between  the  parties,  and  not  the  relation  of  debtor  and  creditor  only,  a  trust 
is  created,  the  violation  of  which  constitutes  a  fraud  by  which  the  trustee  or  his 
receiver  cannot  profit,  and  entithng  the  cestui  que  trust  to  prior  payment  out  of 
the  funds  in  the  hands  of  the  receiver. But  whether  a  trust  exists  is  not  decisive 
of  the  right  to  a  preference  in  the  distribution  of  the  funds.  There  must  be  some 
showing  that  the  estate  has  been  augmented  by  the  trust  fund,  or  at  least  that 
the  estate  has  been  so  benefited  by  the  misappropriation  of  the  trust  fund  that 
the  removal  of  its  equivalent  from  the  estate  will  be  without  prejudice  to  cred- 
itors.^^ It  is  immaterial  that  the  identical  moneys  which  went  into  the  hands 
of  the  trustee  do  not  pass  into  the  receiver's  hands,  if  in  some  shape  or  form  they 
go  to  swell  the  assets  which  fall  into  his  hands. 

e.  Liens  and  Encumbrances  —  (i)  In  General.  Under  the  general  rule  that 
a  receiver  takes  the  property  subject  to  all  valid  prior  liens,^*  such  encumbrances 
are  entitled  to  protection  and  to  payment  out  of  the  property  which  they  cover,^^ 


16.  Dysart  v.  Brown,  100  Ga.  1,  26  S.  E. 
767. 

17.  Ferris  v.  Van  Ingen,  110  Ga.  102,  35 
S.  E.  347.  But  see  Schenck  v.  Consumers' 
Coal  Co.,  14  N.  Y.  Suppl.  343,  26  Abb.  N. 
Cas.  356,  holding  that  payment  of  personal 
taxes  due  from  an  insolvent  corporation  will 
not  be  enforced,  out  of  the  funds  in  the  re- 
ceiver's hands,  before  the  rendition  of  his 
final  account,  where  there  may  be  a  prior  lien 
on  such  funds  for  the  wages  of  employees, 
etc. 

18.  See  infra,  VI,  H,  4. 

19.  Columbian  Ins.  Co.  v.  Stevens,  37  N.  Y. 
536. 

20.  Williams  v.  Groat,  73  Fed.  59,  holding 
that  a  judgment  rendered  against  a  partner- 
ship after  the  appointment  of  a  receiver  of  its 
property,  for  costs  of  a  suit  in  which  it  was 
an  unsuccessful  plaintiff,  such  costs  having 
been  mainly  incurred  prior  to  the  receiver- 
ship, is  not  to  be  regarded  as  a  preferred 
claim  merely  because,  if  the  judgment  had 
been  for  plaintiffs,  the  creditors  would  have 
had  the  benefit  of  it. 

21.  Carley  v.  Graves,  85  Mich.  483,  48 
N.  W.  710,  24  Am.  St.  Rep.  99;  Michigan 
Steamship  Co.  v.  Thornton,  136  Fed.  134,  69 
C.  C.  A.  132. 

Where  an  indorser  pays  a  note  to  a  bank, 
and  takes  a  receipt  containing  an  order  for 
a  surrender  of  the  note  on  return  of  the  re- 
ceipt, the  relation  between  the  bank  and  the 
indorser  is  not  that  of  debtor  and  creditor, 
but  is  a  fiduciary  relation,  entitling  the  in- 
dorser, on  the  bank  becoming  insolvent  with" 
out  applying  the  money  on  the  note,  or  pro- 
curing its  surrender,  to  have  the  assets  in 

[V,  B,  1,  b] 


the  hands  of  its  receiver  applied  in  payment 
thereof.  Massey  v.  Fisher,  62  Fed.  958.  See 
also  People  v.  Rochester  City  Bank,  96  N.  Y. 
32. 

Relation  held  not  fiduciary. —  Where  a  de- 
positor in  a  bank  obtains  from  it  two  drafts 
upon  another  bank,  paying  therefor  by  checks 
against  his  deposit,  the  relation  between  the 
bank  and  the  depositor  with  respect  to  such 
drafts  remains  that  of  debtor  and  creditor, 
and  is  not  changed  to  a  fiduciary  relation, 
entitling  the  depositor,  upon  the  bank  becom- 
ing insolvent  before  the  drafts  are  paid,  to 
have  the  assets  in  the  hands  of  its  receiver 
applied  by  preference  to  the  payment  of  such 
drafts  in  full.  Jewett  v.  Yardley,  81  Fed. 
920. 

22.  Seeley  v.  Seeley-Howe-Le  Van  Co.,  128 
Iowa  294,  103  N.  W.  961. 

23.  People  v.  Dansville  Bank,  39  Hun 
(K  Y.)  187.  See  also  Butler  v.  Sprague,  66 
N.  Y.  392. 

When  trust  funds  have  been  distributed  by 
a  receiver  so  that  they  cannot  be  reclaimed 
in  specie,  the  party  entitled  to  the  same  may 
demand  restitution  out  of  any  other  funds 
coming  to  the  hands  of  such  receiver  when 
other  parties  will  not  be  prejudiced  thereby. 
Standard  Oil  Co.  v.  Hawkins,  74  Fed.  395,  20 
C.  C.  A.  468,  33  L.  R.  A.  739. 

Property  and  rights  to  which  receiver  en- 
titled see  supra,  IV,  D,  3,  a  et  seq. 

24.  See  supra,  IV,  D,  3,  d,  (ii). 

25.  Milhous  v.  Dunham,  78  Ala.  48;  Smith 
V.  Sioux  City  Nursery,  etc.,  Co.,  109  Iowa  51, 
79  N.  W.  457;  Cramer  v.  Her,  63  Kan.  579, 
66  Pac.  617;  McRae  v.  Bowers  Dredging  Co., 
86  Fed.  344,  maritime  lien. 
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in  the  order  of  priority;  but  provision  for  payment  of  such  preferred  claims  out 
of  any  other  property  of  an  insolvent's  estate  than  that  upon  which  the  specific 
lien  has  fastened  is  improper. 

(ii)  Acquired  by  Judgment,  Execution,  and  Attachment?^  Where 
a  receiver  is  appointed,  who  takes  possession  of  property,  which  has  been  previ- 
ously levied  upon  by  the  sheriff  on  executions  issued  upon  judgments  obtained 
prior  to  the  appointment  of  such  receiver  the  receiver  will  be  required  to  first  pay 
the  amount  of  such  executions  to  the  sheriff,  out  of  the  property  in  his  possession. 
The  fact  that  one,  before  the  appointment  of  a  receiver,  levies  an  attachment 
on  certain  property  or  funds  does  not  give  him  a  preference  enforceable  generally 
against  the  receiver, but  only  a  preference  to  the  extent  of  the  property  or  funds 
attached;  and  an  application  therefore  to  have  the  judgment  paid  by  the  receiver 
should,  in  the  absence  of  any  showing  that  such  funds  were  themselves  sufiicient 
for  the  purpose,  be  denied. 

(ill)  Statutory  Liens.  Under  statutory  provisions  in  various  states  cer- 
tain classes  of  liens  are  given  priority,^^  as  those  in  favor  of  laborers  and  material- 


Prior  liens  superior  to  expenses  of  receiver- 
ship.—  Link  Belt  Mach.  Co.  v.  Hughes,  174 
III.  155,  51  N.  E.  179;  Hears  v.  Hayden,  91 
111.  App.  343;  Moore  v.  Lincoln  Park,  etc., 
Consol.  Co.,  196  Pa.  St.  519,  46  Atl.  857; 
Lane  v.  Washington  Hotel  Co.,  190  Pa.  St. 
230,  42  Atl.  697.    See  also  infra,  V,  B,  1,  g. 

Although  an  attorney's  lien  on  papers  of 
his  client  is  not  enforceable  by  sale,  and  he 
has  only  a  right  to  retain  them  until  his 
claim  is  paid,  yet  if  he  is  compelled  to  de- 
liver them  in  an  insolvency  proceeding,  such 
surrender  inuring  to  the  benefit  of  the  cred- 
itors in  swelling  the  funds  for  their  payment, 
he  is  entitled  to  a  preference.  McDonald  v. 
Charleston,  etc.,  R.  Co.,  93  Tenn.  281,  24 
S.  W.  252. 

26.  Sengel  v.  Patrick,  80  Ark.  384,  97  S.  W. 
448. 

27.  Smith  v.  Sioux  City  Nursery,  etc.,  Co., 
109  Iowa  51,  79  N.  W.  457. 

28.  Priority  not  disturbed  by  appointment 

see  supra,  IV,  D,  7,  e,  (i). 

Time  of  acquiring  lien  see  supra,  IV,  D, 
7,  e,  (III). 

29.  Rich  V.  Loutrel,  9  Abb.  Pr.  (K  Y.) 
356,  18  How.  Pr.  121 :  Gibert  v.  Washington 
City,  etc.,  R.  Co.,  33  Gratt.  (Va.)  645.  See 
also  Judgments,  23  Cyc.  1402. 

30.  Smith  v.  Sioux  City  Nursery,  etc.,  Co., 
109  Iowa  51,  79  N.  W.  457 ;  Glinis  v.  Supreme 
Sitting  O.  I.  H.,  21  N.  Y.  Suppl.  736. 

31.  Smith  V.  Sioux  City  Nurserv,  etc.,  Co., 
109  Iowa  51,  79  K  W.  457 ;  Kittredge  v.  Os- 
good, 161  Mass.  84,  37  N.  E.  369;  Glinis  v. 
Supreme  Sitting  0.  I.  H.,  21  N.  Y.  Suppl. 
736. 

Under  N.  J.  Corp.  Act,  §  8o,  judgment 
creditors  of  insolvent  corporations  are  pre- 
ferred, in  the  distribution  of  funds,  only  so 
far  as  they  have  acquired  liens.  Doane  v. 
Millville  Mut.,  etc.,  Ins.  Co.,  45  N.  J.  Eq. 
274,  17  Atl.  625  [reversing  43  N.  J.  Eq.  522, 
11  Atl.  739]. 

Receiver  acts  as  receiver  in  attachment 
case. —  Where,  subsequent  to  the  levy  of  an 
attachment,  a  debtor  applies  for  and  obtains 
a  receiver,  and  the  books  of  account  taken  in 
attachment  are  turned  over  to  the  receiver. 


under  an  order  to  collect  the  accounts,  and 
bring  the  proceeds  in^o  court,  the  order  is 
equivalent  to  the  appointment  of  a  receiver 
in  the  attachment  case,  and  the  attaching 
creditor  preserves  his  priority.  New  York 
Rubber  Co.  v.  Gandy  Belting  Co.,  11  Ohio  Cir. 
Ct.  618,  1  Ohio  Cir.  Dec.  286. 

A  claim  of  a  resident  attaching  creditor 
has  preference  over  one  purchased  from  an 
assignee  for  the  benefit  of  creditors  of  a  non- 
resident corporation.  Hughes  v.  Lambertville 
Electric  Light,  etc.,  Co.,  53  N.  J.  Eq.  435,  32 
Atl.  69. 

In  Ohio,  under  statute,  a  creditor  who 
levied  an  attachment  upon  books  of  account, 
thereby  obtained  priority  upon  the  credits 
contained  in  the  books.  New  York  Rubber 
Co.  V.  Gandy  Belting  Co.,  11  Ohio  Cir.  Ct. 
618,  1  Ohio  Cir.  Dec.  286. 

32.  Glines  v.  Supreme  Sitting  0.  I.  H.,  21 
N.  Y.  Suppl.  736. 

Plainti:^  in  attachment  cannot  by  rule 
against  the  receivers  compel  the  payment  in 
full  of  his  claim  out  of  the  funds  in  hand. 
To  thus  dispose  of  the  fund  without  a  full 
hearing  as  to  the  priorities  of  the  various 
claims  would  be  to  displace  the  jurisdiction  of 
the  court  of  equity,  and  defeat  the  object  of 
the  receivership.  Lowe  v.  Stephens,  66  Ga. 
607. 

33.  See  the  statutes  of  the  several  states. 
And  see  the  cases  cited  infra,  this  note. 

Laborers  are  thus  given  a  prior  lien  upon 
the  property  of  a  corporation  in  the  hands 
of  a  receiver.  Nisbet  v.  Great  Northern  Clav 
Co.,  41  Wash.  107,  83  Pac.  15;  Central  Trust 
Co.  -v.  St.  Louis,  etc.,  R.  Co.,  41  Fed.  551. 
Such  a  statute  does  not  apply  to  labor  claim- 
ants who  have  filed  no  notice  of  lien  on  the 
owner,  where,  prior  to  the  appointment  of  a 
receiver,  the  property  had  been  assigned  by 
the  owner  to  part  of  the  creditors  in  pay- 
ment of  preexisting  debts.  jNlcElwaine  i\ 
Hosey,  135  Ind.  481,  35  N.  E.  272.  Under 
Ohio  Rev.  St.  (1892)  §  3206fl,  providing  that, 
Avhere  the  property  of  an  employer  is  placed 
in  the  liands  of  a  receiver,  claims  for  labor, 
witliin  three  months  before  the  receiver  is  ap- 
pointed, shall  be  first  paid  out  of  the  trust 
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men,  and  in  such  cases  the  liens  so  created  should  be  paid  in  preference  to  the 
claims  of  mortgage  bond-holders.^* 

(iv)  Lien  Transferred  to  Proceeds.  If  property  subject  to  a  vahd 
subsisting  lien  is  placed  in  the  hands  of  and  sold  by  a  receiver,  the  lien  is  trans- 
ferred to  the  proceeds. Thus  where  goods  upon  which  a  valid  hen  has  been 
acquired  by  levy  of  execution  or  attachment  are  converted  into  money  in  the 
receivership  proceedings,  the  sheriff  is  entitled  to  the  proceeds,^^  to  be  applied 
to  the  judgment  or  the  execution  or  attachment  in  the  order  of  their  priority. 
So  if  a  party  claiming  a  hen  agrees  with  the  receiver  that  in  order  to  secure  an 
advantageous  disposition  of  the  property  such  hen  should  be  transferred  to  the 
fund,  and  releases  his  hen  on  the  property,  such  agreement  should  be  upheld  and 
the  lien  on  the  funds  preserved. And  where  a  judgment  or  attachment  creditor, 
to  avoid  a  conflict  of  authority,  surrenders  the  property  to  a  receiver  of  a  federal 
court  claiming  adversely,  under  an  order  of  court  providing  that  his  rights  shall 
not  thereby  be  prejudiced,  the  court  will  see  that  the  provision  of  such  order  is 
carried  out  in  good  faith,  and  that  he  is  paid  from  the  property  or  its  proceeds  in 
case  his  priority  of  lien  is  established.^^ 

f.  Expenses  of  Receivership  —  (i)  In  General.  When  it  becomes  the  duty 
of  a  court  of  equity  to  take  property  under  its  own  charge,  through  a  receiver, 
the  property  becomes  chargeable  with  the  necessary  expenses  incurred  in  taking 
care  of  and  saving  it,*^  including  expenses  of  htigation  by  which  the  trust  fund 


fund,  in  preference  to  all  claims  except  claims 
for  taxes  and  costs  of  administering  the  fund, 
the  trust  fund  is  the  general  fund  remaining 
after  the  payment  of  all  securities  and  liens 
obtained  in  good  faith  for  value.  St.  Mary's 
Mach.  Co.  V.  National  Supply  Co.,  68  Ohio 
St.  535,  67  N.  E.  1055,  69  Am.  St.  Kep.  677, 
64  L.  R.  A.  845. 

Materialmen. — Where  a  materialman  is  en- 
titled to  a  statutory  lien  against  a  railroad 
in  the  hands  of  a  receiver,  the  United  States 
circuit  court  will  not  compel  him  to  follow 
the  steps  required  by  the  state  statute  to  per- 
fect his  lien,  but  will  treat  his  claim  as  if 
all  necessary  steps  had  been  taken,  and  will 
allow  him  an  equitable  lien  prior  in  right  to 
that  of  mortgage  creditors.  Central  Trust 
Co.  V.  Texas,  etc.,  E.  Co.,  23  Fed.  673. 

34.  Blair  v.  St.  Louis,  etc.,  E.  Co.,  25  Fed. 
232,  in  foreclosure  of  mortgage. 

35.  Illinois. —  Link  Belt  Mach.  Co.  v. 
Hughes,  174  111.  155,  51  N.  E.  179. 

Indiana. —  Totten,  etc.,  Hogg  Iron,  etc.,  Co. 
V.  Muncie  Nail  Co.,  148  Ind.  372,  47  N.  E. 
703. 

New  YorA;.— Matter  of  Muller,  21  N.  Y. 
App.  Div.  629,  47  N.  Y.  Suppl.  277. 

Vermont. —  Baldwin  v.  Spear  Bros.,  79  Vt. 
43,  64  Atl.  235. 

United  States. —  De  Visser  v.  Blackstone,  7 
Fed.  Cas.  No.  3,840,  6  Blatchf.  235. 

See  42  Cent.  Dig.  tit.  "Eeceivers,"  §  277. 

If  all  the  property  is  sold  by  a  receiver  for 
a  gross  sum,  the  lien  claimant  is  entitled 
only  to  the  remainder  of  the  proceeds  of  sale 
after  deducting  the  value  of  the  property  not 
covered  by  the  liens.  Barry  v.  American 
White  Lead,  etc..  Works,  107  La.  236,  31  So. 
733;  Houston  Ice,  etc.,  Co.  v.  Fuller,  26  Tex. 
Civ.  App.  239,  63  S.  W.  1048. 

Title  acquired  by  sale  see  supra,  IV,  H, 
12,  c. 

36.  Smith  v.  Sioux  City  Nursery,  etc.,  Co., 
[V,  B,  1,  e,  (III)] 


109  Iowa  51,  79  N.  W.  457;  Eich  v.  Loutrel, 
9  Abb.  Pr.  (N.  Y.)  356,  18  How.  Pr.  121; 
Matter  of  North  American  Gutta  Percha  Co., 
9  Abb.  Pr.  (N.  Y.)  79,  17  How.  Pr.  549. 

The  levy  of  attachment  on  land  gives  only 
a  lien  and  the  officer  does  not  acquire  pos- 
session, and  sale  thereunder  after  the  appoint- 
ment of  a  receiver  may  be  restrained  and  the 
receiver  ordered  to  sell  and  the  lien  trans- 
ferred to  the  proceeds.  Beardslee  v.  In- 
graham,  106  N.  Y.  App.  Div.  506,  94  N.  Y. 
Suppl.  937,  35  N.  Y.  Civ.  Proc.  55. 

The  application  for  an  order  for  the  de- 
livery of  such  proceeds  should  be  made  by 
the  sheriff.  Matter  of  North  American  Gutta 
Percha  Co.,  9  Abb.  Pr.  (N.  Y.)  79,  17  How. 
Pr.  549. 

37.  Matter  of  Muehlfeld,  etc..  Piano  Co., 
12  N.  Y.  App.  Div.  492,  42  N.  Y.  Suppl.  802, 
26  N.  Y.  Civ.  Proc.  90;  Matter  of  Pond,  21 
Misc.  (N.  Y.)  114,  46  N.  Y.  Suppl.  999. 

38.  Baldwin  v.  Spear,  79  Vt.  43,  64  Atl. 
235. 

39.  Central  Trust  Co.  v.  Worcester  Cycle 
Mfg.  Co.,  114  Fed.  659;  Vance  v.  Eoyal  Clay 
Mfg.  Co.,  82  Fed.  251. 

40.  California. —  McLane  v.  Placerville, 
etc.,  E.  Co.,  66  Cal.  606,  6  Pac.  748. 

Georgia. —  Central  Trust  Co.  v.  Thurman, 
94  Ga.  735,  20  S.  E.  141. 

Idaho. —  Dalliba  v.  Winschell,  11  Ida.  364, 
82  Pac.  107,  114  Am.  St.  Eep.  267. 

Illinois. —  Knickerbocker  v.  McKindley 
Coal,  etc.,  Co.,  172  111.  535,  50  N.  E.  330,  64 
Am.  St.  Eep.  54;  Heise  v.  Starr,  44  111.  App. 
406. 

Indiana. —  Bartholomew  v.  Mutual  L.  Ins. 
Co.,  36  Ind.  App.  328,  75  N.  E.  31. 

loiva.—  Frick  v.  Fritz,  124  Iowa  529,  100 
N.  W.  513. 

Missouri. —  Orchard  v.  National  Exch. 
Bank,  121  Mo.  App.  338,  98. S.  W.  824,  hold- 
ing further  that  when  property  is  turned 
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is  created  or  preserved.^^  But  where  the  object  of  the  Htigation  is  to  diminish  or 
destroy  the  fund,  expenses  incurred  in  the  prosecution  are  not  thus  chargeable.*^ 
Allowances  to  a  receiver  for  the  expenses  of  the  receivership  should  in  general 
be  made  to  the  receiver  himself,  and  not  to  those  who  furnish  supplies  to  or  per- 
form labor  for  him,*^  although  an  apphcation  to  a  court  of  equity  for  payment 
of  debts  incurred  by  a  receiver  in  the  custody  and  management  of  the  property 
is  held  to  be  proper.** 

(ii)  Compensation  of  Receiver.  An  allowance  to  a  receiver  as  compen- 
sation for  his  services  is  taxable  as  part  of  the  costs/^  and  as  such  is  entitled  to 
priority  of  payment.*^ 


over  by  the  receiver  to  a  third  person  as 
owner,  the  court  may  order  him  to  pay  back 
to  the  receiver  such  sum  as  may  be  necessary 
to  pay  the  expenses  of  the  receivership,  if 
there  is  a  deficiency  of  assets. 

ISfew  Jersey. —  Nessler  v.  Industrial  Land 
Dev.  Co.,  65  N.  J.  Eq.  491,  56  Atl.  711. 

l^ew  Yor/i;.— Woodruff  v.  Erie  R.  Co.,  93 
N.  Y.  609;  Fallon  v.  Egberts  Woolen  Mill 
Co.,  31  Misc.  523,  64  N.  Y.  Suppl.  466 
[affirmed  in  56  N.  Y.  App.  Div.  585,  67  N.  Y. 
Suppl.  347]. 

South  Carolina. —  Friedheim  v.  Crescent 
Cotton  Mill,  64  S.  C.  277,  42  S.  E.  119. 

Texas. —  International,  etc.,  R.  Co.  v.  Cool- 
idge,  26  Tex.  Civ.  App.  595,  62  S.  W.  1097. 

WiscoTisin. —  Harrigan  v.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909 ;  Speiser  v.  Merchants' 
Exch.  Bank,  110  Wis.  506,  86  N.  W.  243. 

United  States. —  Mercantile  Trust  Co.  v. 
Farmers'  L.  &  T.,  etc.,  Co.,  81  Fed.  254,  26 
C.  C.  A.  383;  Ames  v.  Union  Pac.  R.  Co.,  74 
Fed.  335. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  279. 

Amount  of  expenses. —  The  only  excuse  for 
the  appointment  of  a  receiver  is  that  the 
property  of  an  insolvent  estate  may  be  ap- 
plied to  the  claims  of  the  creditors,  and  the 
expenses  and  charges  of  administration  should 
be  in  proportion  to  the  interests  involved  and 
the  results  achieved.  City  Item  Co-operative 
Printing  Co.  v.  Pha-nix  Furniture  Concern, 
108  La.  258,  32  So.  469. 

The  court  will  see  that  the  estate  is 
not  plundered  and  the  assets  dissipated  in 
unreasonable  and  unnecessary  expenses. 
Schwartz  v.  Keystone  Oil  Co.,  153  Pa.  St. 
283,  25  Atl.  1018.  See  also  supra,  IV,  F,  6, 
c;  infra,  VII,  B,  C. 

Expenses  of  another  receivership. — A  re- 
ceiver cannot  be  compelled  to  postpone  claims 
properly  incurred  by  him  in  order  to  meet 
old  claims  incurred  under  a  former  receiver- 
ship. Weber  v.  Naltner,  10  Ohio  S.  &  C.  PI. 
Dec.  96,  7  Ohio  K  P.  290.  Nor  is  a  receiver 
of  a  state  court  chargeable  with  expenses  in- 
curred by  a  receiver  of  the  federal  court 
while  the  property  was  in  the  hands  of  the 
latter,  or  for  the  hire  of  property  which  the 
latter  used  on  a  contract  made  by  him.  Cen- 
tral Trust  Co.  V.  Thurman.  94  Ga.  735,  20 
S.  E.  141. 

When  property  is  turned  over  by  the  re- 
ceiver to  third  parties  as  owners  thereof,  the 
court  may  order  it  back  to  pay  such  ex- 
l)oi).ses  and  the  order  may  be  enforced  by 
proceeding  for  contempt,  sequestration  of  as- 


sets, or  appropriate  equitable  remedy,  but  not 
by  the  entry  of  a  judgment  without  pleading 
or  process,  in  the  absence  of  either  an  agree- 
ment or  voluntary  appearance  of  the  third 
person.  Orchard  v.  National  Exch.  Bank, 
121  Mo.  App.  338,  98  S.  W.  824. 

41.  Bartholomew  v.  Mutual  L.  Ins.  Co.,  36 
Ind.  App.  328,  75  N.  E.  31. 

Liability  of  fund  for  costs  generally  see 
Costs,  11  Cyc.  96. 

42.  Bartholomew  f.  Mutual  L.  Ins.  Co.,  36 
Ind.  App.  328,  75  N.  E.  31. 

43.  Hendrie,  etc.,  Mfg.  Co.  v.  Parry,  37 
Colo.  359,  86  Pac.  113;  German  Nat.  Bank 
V.  Best,  32  Colo.  192,  75  Pac.  398. 

44.  Nessler  v.  Industrial  Land  Dev.  Co.,  65 
N.  J.  Eq.  491,  56  Atl.  711.  See  also  Standard 
Cotton  Seed  Oil  Co.  v.  Excelsior  Refining 
Co.,  108  La.  74,  32  So.  221. 

45.  Wilson  Cotton  Mills  v.  C.  C.  Randle- 
man  Cotton  Mills,  115  N.  C.  475,  20  S.  E. 
770;  Petersburg  Sav.,  etc.,  Co.  V.  Dellatorre, 
70  Fed.  643,  17  C.  C.  A.  310. 

In  Texas  receivers'  fees  are  a  part  of  the 
"  court  costs,"  within  Sayles  Suppl.  Annot. 
Civ.  St.  art.  1466,  providing  that  moneys 
coming  into  the  hands  of  a  receiver,  as  such, 
shall  be  first  applied  "  to  the  payment  of  all 
court  costs  of  tlie  suit  " ;  and  such  application 
will  be  made,  regardless  of  the  final  outcome 
of  the  suit.  Espuella  Land,  etc.,  Co.  v.  Bin- 
die,  11  Tex.  Civ.  App.  262,  32  S.  W.  582. 

Insufficiency  of  estate  to  pay  all  costs. — 
In  administration  actions  a  receiver  may  be 
discharged  on  his  passing  his  accounts,  and 
may  be  paid  his  remuneration  and  costs  with- 
out waiting  to  see  whether  the  estate  is  suffi- 
cient to  pay  all  costs.  Batten  v.  Wedgwood 
Coal,  etc.,  Co.,  28  Ch.  D.  317,  54  L.  J.  Ch. 
686,  52  L.  T.  Rep.  N.  S.  212,  33  Wkly.  Rep. 
203. 

46.  Beckwith  v.  Carroll,  56  Ala.  12;  Knick- 
erbocker V.  McKindlev  Coal,  etc.,  Co.,  172 
111.  535,  50  N.  E.  330,  64  Am.  St.  Rep.  54; 
Petersburg  Sav.,  etc.,  Co.  v.  Dellatorre,  70 
Fed.  643,  17  C.  C.  A.  310. 

Orders  of  court  necessary. — An  order  of 
th<3  court  to  that  effect,  and  also  one  for  au- 
thority to  incur  indebtedness,  is  necessary  to 
entitle  a  receiver  to  retain  his  salary  or 
compensation  as  a  preferred  claim  as  against 
claimants  who  have,  at  the  request  of  the 
receiver,  advanced  money  or  performed  serv- 
ices for  the  trust,  and,  where  the  fund  in 
hand  is  not  sufficient  to  pay  all  tlie  receiver's 
debts  and  his  compensation,  the  distribution 
must  be  made         rata.     Nessler  r.  Indus- 
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(hi)  Counsel  Fees.^'^  Counsel  fees  for  necessary  counsel  to  a  receiver  are 
allowed  as  part  of  the  costs  of  the  receivership/^  and  as  such  entitled  to  priority  of 
payment.*^ 

(iv)  Rentals.^^  The  rental  of  leased  property  for  which  receivers  are  liable 
is  regarded  as  an  expense  incident  to  the  administration  of  the  receivership,^^  and, 
Uke  other  costs,  is  to  be  paid  before  the  assets  of  the  debtor  are  distributed  among 
his  creditors. A  claim  for  rent  takes  precedence  even  over  receivers'  certificates 
issued  for  improvements  on  the  leased  premises;  and  such  priority  is  not  lost 
by  reason  of  the  fact  that  the  lease  was  not  recorded. So  the  court  may  decree 
priority  over  a  railroad  mortgage  to  a  claim  for  rental  of  cars  or  tracks  accruing 
during  the  receivership.^^  Thus  where  the  receiver  is  appointed  at  the  instance 
of  the  trustee  of  the  mortgage,  and  he  takes  possession  of  the  road  and  its  rolling 
stock,  a  part  of  which  is  being  operated  under  lease,  and  continues  to  operate 
it,"  or  where  it  is  fairly  inferable  that  the  receiver  continued  in  possession  of  the 


trial  Land  Dev.  Co.,  65  N.  J.  Eq.  491,  56 
Ail.  711. 

47.  Allowance  of  fees  see  infra,  VII,  C,  2. 
Employment  of  counsel  see  supra,  IV,  F, 
6,  e,  (V). 

Property  or  funds  liable  see  infra,  V,  C, 
2  a. 

'  48.  See  infra,  VII,  C,  2. 

49.  McLane  v.  Placerville,  etc.,  R.  Co.,  66 
Cal.  606,  6  Pac.  748;  State  v.  Active  Bldg., 
etc.,  Assoc.,  102  Mo.  App.  675,  77  S.  W.  171; 
Petersburg  Sav.,  etc.,  Co.  v.  Dellatorre,  70 
Fed.  643,  17  C.  C.  A.  310. 

Attorney  of  receiver  in  another  court. — 
But  it  has  been  held  that  the  fees  of  attor- 
neys acting  for  a  receiver  of  a  state  court 
are  not  chargeable  as  a  prior  lien  on  the 
property  when  in  the  hands  of  a  receiver  ap- 
pointed by  a  federal  court  in  an  entirely 
independent  suit,  and  cannot  be  allowed,  even 
as  general  claims,  unless  they  have  been  as- 
certained and  allowed  by  the  state  court. 
American  L.  &  T.  Co.  v.  South  Atlantic,  etc., 
P.  Co.,  81  Fed.  62. 

Counsel's  services  as  "labor." — Counsel's 
services  to  a  receiver  are  included  within  a 
decree  giving  priority  to  claims  for  "  labor 
in  operation  of  the  road."  Bayliss  v.  Lafay- 
ette, etc.,  R.  Co.,  2  Fed.  Cas.  No.  1,141,  9 
Biss.  90,  8  Reporter  579.  See  also  infra, 
V,  B.  1,  g,  (II),  (c),  (2). 

Where  the  order  appointing  a  federal  court 
receiver  is  inoperative  because  a  state  court 
had  already  acquired  jurisdiction  of  the 
property,  an  attorney  employed  by  the  fed- 
eral court  cannot  claim  priority  over  general 
creditors.  The  principle  concerning  de  facto 
officers  does  not  apply.  Crosby  v.  Morris- 
town,  etc.,  R.  Co.,  (Tenn.  Ch.  App.  1897)  42 
S.  W.  507.  But  the  claim  for  such  services 
may  be  allowed  as  a  debt  against  the  estate 
of  the  insolvent  railroad  company,  where 
other  creditors  do  not  object  thereto.  Crosby 
V.  Morristown,  etc.,  R.  Co.,  supra. 

50.  See  Railroads,  33  Cyc.  623. 

51.  See  supra,  IV,  F,  6,  e,  (i),  (c). 

52.  Link  Belt  Mach.  Co.  v.  Hughes,  62 
111.  App.  318;  Filkins  v.  Adams,  60  111.  App. 
410;  Perrin,  etc..  Printing  Co.  v.  Cook  Hotel, 
etc.,  Co.,  118  Mo.  App.  44,  93  S.  W.  337. 

Where  a  receiver  takes  no  property  which 
the  landlord  can  distrain,  and  does  not  hold 
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possession  of  the  premises,  the  landlord  has 
no  right  to  demand  payment  in  preference  to 
other  creditors.  Matter  of  Brown,  3  Edw. 
(N.  Y.)  384. 

53.  Spencer  v.  World's  Columbian  Exposi- 
tion, 58  111.  App.  637 ;  Perrin,  etc..  Printing 
Co.  V.  Cook  Hotel,  etc.,  Co.,  118  Mo.  App.  44, 
93  S.  W.  337;  Hatch  v.  Dervoort,  54  N.  J. 
Eq.  511,  34  Atl.  938;  Woodruff  v.  Erie  R. 
Co.,  93  N.  Y.  609;  People  v.  Universal  L.  Ins. 
Co.,  30  Hun  (N.  Y.)  142. 

Royalty  accruing  to  a  mine  owner  from  an 
insolvent  mining  corporation,  during  a  re- 
ceivership, is  a  first  charge  on  the  funds  in 
the  receiver's  hands.  Allison  v.  Coal  Creek, 
etc.,  Coal  Co.,  87  Tenn.  60,  9  S.  W.  226. 

54.  Perrin,  etc.,  Printing  Co.  v.  Cook  Hotel, 
etc.,  Co.,  118  Mo.  App.  44,  93  S.  W.  337. 

55.  Perrin,  etc..  Printing  Co.  v.  Cook  Hotel, 
etc.,  Co.,  118  Mo.  App.  44,  93  S.  W.  337. 

56.  Lane  v,  Macon,  etc.,  R.  Co.,  96  Ga.  630, 
24  S.  E.  157  (where  it  is  said  that,  although 
the  bondholders  do  not  in  any  manner  con- 
sent to  or  acquiesce  in  the  possession  and 
use  of  the  leased  cars  by  the  receiver,  still 
the  claims  of  the  car  owner  for  rent  is,  upon 
general  equitable  principles,  to  be  preferred 
to  that  of  the  bondholders)  ;  Thomas  V.  West- 
ern Car  Co.,  149  U.  S.  95,  13  S.  Ct.  824,  37 
L.  ed.  663  ^affirming  36  Fed.  808];  Central 
Trust  Co.  V.  Continental  Trust  Co.,  86  Fed. 
517,  30  C.  C.  A.  235;  Mercantile  Trust  Co.  v. 
Farmers'  L.  &  T.  Co.,  81  Fed.  254,  26  C.  C.  A. 
383. 

But  where  the  receiver  does  not  become 
liable  for  rent  it  cannot  be  given  such 
priority.  Quincy,  etc.,  R.  Co.  v.  Humphreys, 
145  U.  S.  82,  12  S.  Ct.  787,  36  L.  ed.  632 
{affirming  Central  Trust  Co,  v.  Wabash,  etc., 
R.'  Co.,  34  Fed.  259]  ;  Central  Trust  Co.  v. 
Wabash,  etc.,  R.  Co.,  46  Fed.  26. 

57.  Mercantile  Trust,  etc.,  Co.  v.  Southern 
Iron  Car  Line  Co.,  113  Ala.  543,  21  So.  373; 
Kneeland  V.  American  L.  &  T.  Co.,  136  U.  S. 
89,  10  S.  Ct.  950,  34  L.  ed.  379. 

Estoppel  to  deny  rental  as  expense.— 
Where  a  railroad  receiver  used  cars  in  pos- 
session of  the  company  under  a  lease  contract, 
without  the  consent  of  the  owner,  but  under 
order  of  court,  a  trustee  of  the  bondholders 
of  the  company  who  resisted  the  return  of 
the  cars  to  the  owner,  and  participated  in 
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leased  line  with  the  consent  of  the  mortgagees/^  the  rental  of  the  leased  line  or 
cars  is  an  expense  of  the  receivership  prior  to  the  lien  of  the  mortgage. 

g.  Expense  of  Operation  of  Business  —  (i)  After  Appointment  of 
Receiver  —  (a)  In  General.  Where  a  court  of  chancery  takes  possession  of  a 
railroad  or  other  similar  property  of  public  corporations,  and  operates  the  same 
through  a  receiver,  debts  contracted  for  labor,  suppHes,  and  other  necessary  pur- 
poses, after  the  appointment  of  the  receiver,  may  be  made  a  preferred  claim/*' 
This  expense  is  to  be  charged,  first,  upon  the  net  income,  and,  if  that  be  not  suffi- 
cient, then  upon  the  property  itself,  or  its  proceeds  upon  sale.^^  This  right  to 
charge  the  corpus  of  the  property  is,  however,  a  power  to  be  exercised  with  the 
greatest  caution,  and,  if  possible,  with  the  consent  or  acquiescence  of  the  parties 
interested  in  the  fund.^^  While  it  has  been  held  that  this  is  an  extraordinary 
power  to  be  exercised  only  in  cases  of  railroad  and  other  like  corporations  of  a 


procuring  the  order  refusing  to  restore  them 
to  him,  is  estopped  from  denying  that  the 
rental  of  the  cars  is  an  expense  of  the  re- 
ceivership prior  to  the  lien  of  the  mortgage 
securing  the  bonds.  Lane  v.  Macon,  etc.,  R. 
Co.,  96  Ga.  630,  24  S.  E.  157. 

58.  Miltenberger  v.  Logansport,  etc.,  R. 
Co.,  106  U.  S.  286,  1  S.  Ct.  140,  27  L.  ed. 
117. 

Adoption  of  lease  and  liability  for  occupa- 
tion see  supra,  IV,  F,  6,  e,  (i),  (c).  And  see 
Railroads,  33  Cyc.  624. 

59.  Conditions  upon  granting  order  see 
■supra,  III,  E,  7,  a. 

Conduct  and  continuance  of  business  see 
■supra,  IV,  F,  6,  e,  (m). 

Rentals  see  supra,  V,  B,  1,  f,  (iv). 

60.  Alabama. —  Meyer  v.  Johnston,  53  Ala. 
237. 

Neio  York.— YilsiS  v.  Page,  106  N.  Y.  439, 
13  N.  E.  743. 

Oregon. —  U.  S.  Investment  Corp.  v.  Port- 
land Hospital,  40  Oreg.  523,  64  Pae.  644,  67 
Pac.  194,  56  L.  R.  A.  627. 

Pennsylvania. —  Patterson  v.  Hempfield  R. 
Co.,  1  Wkly.  Notes  Cas.  127. 

Fermow*.— Langdon  v.  Vermont,  etc.,  R. 
Co.,  54  Vt.  593. 

United  States. —  Kneeland  v.  American  L. 
&  T.  Co.,  136  U.  S.  89,  10  S.  Ct.  950,  34  L.  ed. 
379;  Miltenberger  v.  Logansport,  etc.,  R.  Co., 
106  U.  S.  286,  1  S.  Ct.  140,  27  L.  ed.  117; 
Barton  v.  Barbour,  104  L.  S.  126,  26  L.  ed. 
672;  Wallace  v.  Loomis,  97  U.  S.  146,  24 
L.  ed.  895;  Farmers'  L.  &  T.  Co.  v.  Northern 
Pac.  R.  Co.,  71  Fed.  245;  Clark  v.  Central 
R.,  etc.,  Co.,  66  Fed.  803,  14  C.  C.  A.  112; 
Farmers'  L.  &  T.  Co.  v.  Green  Bay,  etc.,  R. 
Co.,  45  Fed.  664;  Farmers'  L.  &  T.  Co.  v. 
Vicksburg,  etc.,  R.  Co.,  33  Fed.  778;  Western 
Div.  Western  North  Carolina  R.  Co.  v.  Drew, 
29  Fed.  Cas.  No.  17,434,  3  Woods  691. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  283. 

All  claims  for  services  rendered  to  the 
trust  should  be  paid  in  full,  if  possible,  as 
preferred  claims,  and  as  expenses  of  the  trust, 
and,  where  the  fund  in  hand  is  not  sufficient 
to  pay  in  full,  the  claims  should,  in  the  ab- 
sence of  special  equities,  be  paid  pro  rata. 
Nessler  v.  Industrial  Land  Dev.  Co.,  65  N.  J. 
Eq.  491,  56  Atl.  711. 

Supplies  furnished  defaulting  contractors. 
—  In  the  absence  of  a  statute,  or  an  order  of 
I23J 


court  made  before  materials  and  supplies  were 
furnished  to  defaulting  contractors  with  the 
receiver  of  a  railroad  such  creditors  have  no 
equitable  lien  for  the  amounts  due  them  from 
such  contractors  upon  the  property  of  the 
railroad  company  which  is  in  the  hands  of 
the  receiver.  Denison,  etc.,  R.  Co.  v.  Ranney- 
Alton  Mercantile  Co.,  104  Fed.  595,  44  C.  C.  A. 
65. 

61.  Alabama. —  Thornton  v.  Highland  Ave., 
etc.,  R.  Co.,  94  Ala.  353,  10  So.  442. 

Georgia. —  Central  Trust  Co.  V.  Thurman, 
94  Ga.'  735,  20  S.  E.  141. 

Illinois. — Knickerbocker  V.  McKindley  Coal, 
etc.,  Co.,  172  111.  535,  50  N.  E.  330,  64  Am. 
St.  Rep.  54. 

Oregon. —  U.  S.  Investment  Corp.  v.  Port- 
land Hospital,  40  Oreg.  523,  64  Pac.  644,  67 
Pac.  194,  56  L.  R.  A.  627. 

South  Carolina. — ■  Hand  v.  Savannah,  etc., 
R.  Co.,  17  S.  C.  219. 

Texas. — ^  Ellis  v.  Vernon  Ice,  etc.,  Co.,  86 
Tex.  109,  23  S.  W.  858.  But  in  Farmers', 
etc.,  Nat.  Bank  v.  Waco  Electric  R.  Co.,  (Civ. 
App.  1896)  36  S.  W.  131,  the  power  was 
denied  as  against  prior  liens. 

Virginia. —  People's  Nat.  Bank  v.  Virginia 
Textile  Co.,  104  Va.  34,  51  S.  E.  155. 

United  States. —  Kneeland  v.  Bass  Foundry, 
etc.,  Works,  140  U.  S.  592,  11  S.  Ct.  857,  35 
L.  ed.  543;  Union  Trust  Co.  V.  Illinois  Mid- 
land R.  Co.,  117  U.  S.  434,  6  S.  Ct.  809,  29 
L.  ed.  963. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  283. 

62.  Makeel  v.  Hotchkiss,  190  111.  311,  60 
N.  E.  524,  83  Am.  St.  Rep.  131;  Knicker- 
bocker V.  McKindley  Coal,  etc.,  Co.,  172  111. 
535,  50  N.  E.  330,  64  Am.  St.  Rep.  54 ;  Gillam 
V.  Nussbaum,  95  111.  App.  277 ;  Ellis  v. 
Vernon  Ice,  etc.,  Co.,  86  Tex.  109,  23  S.  W. 
858;  Freer  v.  Davis,  52  W.  Va.  35,  43  S.  E. 
172,  94  Am.  St.  Rep.  910;  Wallace  V.  Loomis, 
97  U.  S.  146,  24  L.  ed.  895. 

63.  Wallace  v.  Loomis,  97  U.  S.  146,  24 
L.  ed.  895. 

Consent  or  acquiescence  shown. —  In  the 

following  cases  it  appears  that  the  parties 
most  materially  interested  either  expressly 
consented  to  the  order,  or  offered  no  objection 
to  it.  Buster  v.  Mann.  69  Ark.  23.  62  S.  W. 
588;  Wallace  v.  Loomis,  97  U.  S.  146,  24 
L.  ed.  895;  Reinhart  f.  Augusta  Min.,  etc., 
Co.,  94  Fed.  901,  36  C.  C.  A.  541. 
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quasi-public  character  charged  with  a  pub  He  duty,  for  reasons  peculiar  to  that 
character  of  property,  and  not  in  cases  of  mere  private  business  concerns,  yet 
the  same  doctrine  has  been  applied  in  some  cases  to  property  of  a  different  char- 
acter, used  in  the  business  of  private  individuals  or  corporations,  where  the  expenses 
of  continuing  the  business  appeared  to  be  necessary  to  preserve  the  property 
from  destruction  or  waste,  and  in  conserving  the  interests  of  those  who  might 
succeed  in  establishing  their  superior  right  or  title. 

(b)  Repairs  and  Extensions.  A  receiver's  expenditures,  made  under  direction 
of  the  court,  for  preserving  and  rendering  productive  the  property  of  a  quasi- 
public  corporation,  as  by  making  repairs,^®  or  completing  the  plant,  or  building 
additions  thereto,  when  necessary  to  its  successful  operation,  it  has  been  held, 
may  be  made  a  lien  on  the  property  prior  to  existing  mortgages.  But  where  the 
receiver  in  making  expenditures  for  such  purposes  acts  only  as  the  agent  of  the 
consenting  bondholders,  it  has  been  held  that  his  right  to  reimbursement  is  sub- 
ordinate to  that  of  a  non-consenting  bondholder. 

(c)  Loans  to  Receiver  to  Continue  Business.  Where  the  continuance  of  a 
business  in  the  hands  of  a  receiver  seems  desirable  to  protect  the  interests  of  all 
concerned,  the  court,  in  the  exercise  of  its  equity  jurisdiction,  has  power  to  authorize 
the  receiver  to  borrow  money  for  purposes  of  the  receivership,  and  to  make  the 
same  a  first  hen  on  the  property  belonging  to  the  trust  estate  in  the  hands  of  the 
receiver.^* 

(d)  Claims  For  Damages.  Damages  for  injuries  to  persons  or  property  during 
the  receivership,  caused  by  the  torts  of  the  receiver's  agents  and  employees,  are 
classed  as  a  part  of  the  operating  expenses  of  the  corporation.'^^    Such  expenses 


64.  Hendrie,  etc.,  Mfg.  Co.  v.  Parry,  37 
Colo.  359,  86  Pac.  113;  International  Trust 
Co.  V.  United  Coal  Co.,  27  Colo.  246,  60  Pac. 
621,  83  Am.  St.  Eep.  59  (prior  liens  cannot 
be  displaced)  ;  Dalliba  v.  Winschell,  11  Ida. 
364,  82  Pac.  107,  114  Am.  St.  Rep.  267; 
U.  S.  Inv.  Corp.  v.  Portland  Hospital,  40 
Oreg.  523,  64  Pac.  644,  67  Pac.  194,  56 
L.  R.  A.  627;  Hanna  v.  State  Trust  Co., 
70  Fed.  2,  16  C.  C.  A.  586,  30  L.  R.  A.  201; 
Farmers'  L.  &  T.  Co.  v.  Grape  Creek  Coal  Co., 
50  Fed.  481,  16  L.  R.  A.  603. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  283. 

Non-going  concern. —  Freer  v.  Davis,  52 
W.  Va.  35,  37,  43  S.  E.  172,  94  Am.  St.  Rep. 
910,  where  the  court  says:  "I  grant  that 
where  a  business  is  that  of  a  *  going  concern,* 
as  a  railroad,  and  the  interests  require  that  it 
be  continued  a  *  going  concern,'  the  receiver 
may  be  authorized  to  keep  the  business  going, 
and  may  charge  the  outlay  beyond  revenue 
upon  the  very  body  of  the  property.  .  .  . 
But  I  do  not  see  that  the  same  rule  applies 
where  it  is  not  a  '  going  concern.'  This  law 
would  not  justify  boring  new  oil  wells." 

Certificates  see  supra,  IV,  G,  2,  b,  (ii). 

65.  Alabama. —  Highland  Ave.,  etc.,  R. 
Co.  V.  Thornton,  105  Ala.  225,  16  So.  699; 
Thornton  v.  Highland  Ave.,  etc.,  R.  Co.,  94 
Ala.  353,  10  So.  442 ;  Beckwith  v.  Carroll,  56 
Ala.  12. 

Illinois. —  Knickerbocker  v.  McKindley  Coal, 
etc.,  Co.,  172  111.  535,  50  N.  E.  330,  64  Am. 
St.  Rep.  54 ;  Gillam  v.  Nussbaum,  95  111.  App. 
277;  Filkins  v.  Adams,  60  111.  App.  410. 

South  Carolina. —  Friedheim  v.  Crescent 
Cotton  Mill,  64  S.  C.  277,  42  S.  E.  119. 

Texas. —  Ellis  v.  Vernon  Ice,  etc.,  Co.,  86 
Tex.  109,  23  S.  W.  858. 

[V,B,  l,g,(l),  (A)] 


Virginia. —  People's  Nat.  Bank  v.  Virginia 
Textile  Co.,  104  Va.  34,  51  S.  E.  155;  Kara 
V.  Rorer  Iron  Co.,  86  Va.  754,  11  S.  E.  431. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  283. 

66.  Hoover  v.  Montclair,  etc.,  R.  Co.,  29 
N.  J.  Eq.  4. 

Railroads  see  Railroads,  33  Cyc.  533  text 
and  note  66. 

67.  Hale  v.  Nashua,  etc.,  R.  Co.,  60  N.  H. 
333;  Miltenberger  v.  Logansport,  etc.,  R.  Co., 
106  U.  S.  286,  1  S.  Ct.  140,  27  L.  ed.  117; 
Wallace  v.  Loomis,  97  U.  S.  146,  24  L.  ed. 
895. 

68.  Hand  v.  Savannah,  etc.,  R.  Co.,  17 
S.  C.  219. 

69.  Blythe  v.  Gibbons,  141  Ind.  332,  35 
N.  E.  557:  Ex  p.  Carolina  Nat.  Bank,  IS 
S.  C.  289; 'Ellis  v.  Vernon  Ice,  etc.,  Co.,  86 
Tex.  109,  23  S.  W.  858.  But  in  Farmers',  etc., 
Nat.  Bank  v.  Waco  Electric  R.,  etc.,  Co.,  (Tex. 
Civ.  App.  1896)  36  S.  W.  131,  it  is  held 
that  the  claim  of  one  advancing  money  to  the 
receiver  of  an  insolvent  corporation,  to  pay 
its  operating  expenses,  ranks  with  those  of 
general  creditors  only,  and  not  with  those 
classed  as  operating  expenses,  in  the  absence 
of  a  transfer  to  him  of  the  claims  which  arose 
for  operating  expenses,  or  of  facts  showing 
that,  either  by  contract  or  operation  of  law, 
he  became  subrogated  to  the  rights  of  such 
preferred  creditors. 

Railroads  see  Railroads,  33  Cyc.  539. 

70.  Illinois. —  Knickerbocker  v.  Benes,  195- 
111.  434,  63  N.  E.  174  [affirming  93  111.  App. 
805]  ;  Bartlett  V.  Cicero  Light,  etc.,  Co.,  177 
111  68,  52  N.  E.  339,  69  Am.  St.  Rep.  206,  42 
L.  R.  A.  715. 

Mississippi. —  Mobile,  etc.,  R.  Co.  v.  Davis» 
62  Miss.  271. 
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are  to  be  paid  and  are  payable  out  of  the  income  of  the  property  if  it  is  sufficient, 
or,  if  necessary,  out  of  the  corpus 

(e)  Claim  of  Surety  on  Bond  Given  in  Action  Against  Receiver.  Where  a 
third  person  becomes  surety  for  the  receiver  of  an  insolvent  corporation  upon  an 
appeal  brought  by  him  for  the  benefit  of  the  fund  to  which  he  is  entitled  ss 
receiver,'^  or  where  the  fund  coming  into  the  hands  of  a  receiver  is  actually  increased 
to  the  extent  of  the  money  which  such  third  person  is  compelled  to  pay  in  con- 
sequence of  his  having  become  such  surety,'^  the  latter  is  held  to  be  entitled  to 
priority  of  payment  out  of  the  property  in  the  hands  of  the  receiver. 

(f)  Diversion  of  Fund.  When  the  current  income  of  a  corporation  in  the 
hands  of  a  receiver  is  diverted  to  the  improvement  of  the  property  by  the  receiver, 
and  debts  for  operating  expenses  are  not  paid,  provision  should  be  made,  in  fore- 
closing a  mortgage  on  the  property  to  pay  such  debts  out  of  the  proceeds  of  the 
sale  of  the  property.''^  The  fact  that  the  receiver,  when  in  funds,  does  not  pay 
bills  contracted  or  pay  cash  for  necessary  supplies  then  purchased,  does  not  pre- 
vent his  creditors,  who  sold  in  good  faith,  from  enforcing  their  claims  against 
the  estate  in  his  hands,  in  the  absence  of  knowledge  by  them  at  the  time  of  pur- 
chase that  he  had  such  funds. '^^ 

(ii)  Before  Appointment  of  Receiver  —  (a)  In  General.  In  the  wind- 
ing up  of  insolvent  corporations,  the  secured  creditor  is  ordinarily  entitled  to 
priority  of  payment,  because,  with  equal  equity,  he  has  a  legal  lien  which  equity 
will  recognize  and  enforce;  but  when  the  unsecured  creditor  has  some  peculiar 
a-nd  superior  equity  the  court  may  establish  his  debt  as  an  equitable  lien  upon 


Ifew  Jersey. — ^Klein  v.  Jewett,  26  N.  J.  Eq. 
474  [affirmed  in  27  N.  J.  Eq.  550]. 

New  York. —  Robinson  v.  New  York,  etc., 
Electric  Co.,  99  N.  Y.  App.  Div.  509,  91  N.  Y. 
Suppl.  153. 

South  Carolina. —  Ex  p.  Brown,  15  S.  C. 
518. 

United  States. —  Central  Trust  Co.  v.  Den- 
ver, etc.,  R.  Co.,  97  Fed.  239,  38  C.  C.  A.  143 ; 
Anderson  v.  Condict.  93  Fed.  349,  35  C.  C.  A. 
335;  Farmers'  L.  &  T.  Co.  v.  Northern  Pac. 
R.  Co.,  74  Fed.  431 ;  St.  Louis,  etc.,  R.  Co.  v. 
Holbrook,  73  Fed.  112,  19  C.  C.  A.  385,  hold- 
ing that  when  mortgage  creditors  ask  a  court 
to  take  possession  of  railroad  property  and 
operate  it  through  receivers,  they  thereby 
consent  to  have  all  the  liabilities  resulting 
from  such  operation,  including  damages  to 
persons  by  negligence,  take  precedence  of  their 
prior  contract  liens.  Contra,  Davenport  V. 
Alabama,  etc.,  R.  Co.,  7  Fed.  Cas.  No.  3,588,  2 
Woods  519,  unless  so  provided  in  the  order  of 
appointment. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  288. 

Railroads  see  Railroads,  33  Cyc.  540,  719. 

71.  Georgia. —  Green  v.  Coast  Line  R.  Co., 
97  Ga.  15,  24  S.  E.  814,  54  Am.  St.  Rep.  379, 
33  L.  R.  A.  806. 

Illinois. —  Knickerbocker  v.  Henes,  195  111. 
434,  63  N.  E.  174  [affirming  93  111.  App. 
305] ;  Bartlett  v.  Cicero  Light,  etc.,  Co.,  177 
111.  68,  52  N.  E.  339,  69  Am.  St.  Rep.  206,  42 
L.  R.  A.  715. 

Mississippi. —  Mobile,  etc.,  R.  Co.  v.  Davis, 
62  Miss.  271. 

New  Jersey. —  Klein  v.  Jewett,  28  N.  J.  Eq. 
474  [afjfirmed  in  27  N.  J.  Eq.  550]. 

Neio  Yor/c— Kain  v.  Smith,  80  N.  Y.  458. 

South  Ca/rolina. —  Ex  p.  Brown,  15  S.  C. 
618. 


Texas. —  Texas  Pac.  R.  Co.  v.  Johnson,  70 
Tex.  421,  13  S.  W.  463,  18  Am.  St.  Rep.  60  j 
Ryan  v.  Hays,  62  Tex.  42. 

United  States. —  Barton  V.  Barbour,  104 
V.  S.  126,  26  L.  ed.  672;  Cowdrey  i\  GaK 
veston,  etc.,  R.  Co.,  93  U.  S.  352,  23  L.  ed. 
950;  Anderson  v.  Condict,  93  Fed.  349,  35 
C.  C.  A.  335;  Davis  v.  Duncan,  19  Fed.  477. 

England. —  Smith  i\  Great  Eastern  R.  Co., 
18  L.  T.  Rep.  N.  S.  18. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  288.. 

Property  returned  to  owner  see  supra,  IV, 
I,  2. 

Property  subject  in  hands  of  purchaser  see 
supra,  IV,  H,  12. 

72.  In  re  Croton  Ins.  Co.,  2  Barb.  Ch. 
(X.  Y.)  360;  Bayliss  v.  Lafayette,  etc.,  R. 
Co.,  2  Fed.  Cas.  No.  1,141,  9  Biss.  90. 

73.  In  re  Croton  Ins.  Co.,  2  Barb.  Ch. 
(N.  Y.)  360. 

74.  Hand  v.  Savannah,  etc.,  R.  Co.,  17 
S.  C.  219;  Union  Trust  Co.  v.  Illinois,  etc., 
R.  Co.,  117  U.  S.  434,  6  S.  Ct.  809,  29  L.  ed. 
963.    See  also  infra,  V,  B,  1,  g,  (ii),  (b). 

Return  of  property  to  owner  see  supra,  IV, 

I,  2. 

75.  Highland  Ave.,  etc..  R.  Co.  v.  Thorn- 
ton, 105  Ala.  225,  16  So.  699. 

76.  Farmers',  etc.,  Nat.  Bank  r,  Waco 
Electric  R.,  etc.,  Co.,  (Tex.  Civ.  App.  1896) 
36  S.  W.  131;  Addison  v.  Lewis,  75  Va.  701; 
Toledo,  etc.,  R.  Co.  v.  Hamilton,  134  U.  S. 
290,  10  S.  Ct.  546,  33  L.  ed.  905;  St.  Louis, 
etc.,  R.  Co.  t\  Cleveland,  etc.,  R.  Co.,  125  U.  S. 
658,  8  S.  Ct.  1011,  31  L.  ed.  832;  Hale  v. 
Frost,  99  U.  S.  389,  25  L.  ed.  419:  Huide- 
koper   r.    Hinckley   Locomotive   Works.  99 

II.  S.  258,  25  L.  ed.  341;  Fosdick  v.  Schall, 
99  U.  S.  235,  25  L.  ed.  339 ;  Farmers'  L.  &  T. 
Co.  V.  Missouri,  etc.,  R.  Co.,  21  Fed.  264. 
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the  property  paramount  to  the  secured  debt,"  as  where  a  court  of  equity  engaged 
in  administering  mortgaged  property  of  a  quasi-pubUc  corporation  under  a  receiv- 
ership in  a  foreclosure  suit  prefers  unpaid  claims  for  current  expenses  of  the  ordi- 
nary operation  of  the  business,  incurred  within  a  limited  time  before  the  receiver- 
ship.'^^ But  the  appointment  of  a  receiver  vests  in  the  court  no  absolute  control 
over  the  property,  and  no  general  authority  to  displace  vested  contract  liens, 
and  it  is  the  exception  and  not  the  rule  that  such  priority  of  hens  can  be  displaced. 
The  court  will  ordinarily  enforce  this  equity  only  as  against  the  parties  who  seek 
its  aid,®^  and  the  right  to  give  such  preference  is  usually  restricted  to  creditors 


To  divert  any  portion  of  the  property  to 
the  payment  of  any  other  claim  or  demand 

is  to  that  extent  to  impair  the  vested  right 
of  the  mortgagee  to  have  his  lien  paid  out 
of  the  mortgaged  property.  Union  L.  &  T. 
Co.  V.  Southern  California  Motor  Road  Co., 
51  Fed.  106. 

77.  Addison  v.  Lewis,  75  Va.  701;  Lacka- 
wanna Iron,  etc.,  Co.  v.  Farmers'  L.  &  T.  Co., 
176  U.  S.  298,  20  S.  Ct.  363,  44  L.  ed.  475; 
St.  Louis,  etc.,  R.  Co.  x.  Cleveland,  etc.,  R. 
Co.,  125  U.  S.  658,  8  S.  Ct.  1011,  31  L.  ed. 
832;  Hale  v.  Frost,  99  U.  S.  389,  25  L.  ed. 
419;  Farmers'  L.  &  T.  Co.  v.  Missouri,  etc., 
R.  Co.,  21  Fed.  264. 

Different  basis  from  that  of  receivership 
claims. —  The  payment  of  such  debts  stands 
'prima  facie  on  a  different  basis  from  the 
payment  of  claims  arising  under  the  receiv- 
ership, while  it  may  be  brought  within  the 
principle  of  the  latter  by  special  circum- 
stances. Miltenberger  v.  Logansport,  etc.,  R. 
Co.,  106  U.  S.  286,  1  S.  Ct.  140,  27  L.  ed. 
117. 

78.  Central  Trust  Co.  v.  Thurman,  94  Ga. 
735,  20  S.  E.  141;  Security  Trust  Co.  v. 
Goble  R.  Co.,  44  Oreg.  370,  74  Pac.  919,  75 
Pac.  697;  Merriam  v.  Victory  Min.  Co.,  37 
Oreg.  321,  56  Pac.  75,  58  Pac.  37,  60  Pac. 
997;  Addison  v.  Lewis,  75  Va.  701;  Virginia, 
etc..  Coal  Co.  v.  Central  R.,  etc.,  Co.,  170 
U.  S.  355,  18  S.  Ct.  657,  42  L.  ed.  1068; 
Miltenberger  v.  Logansport,  etc.,  R.  Co.,  106 
IT.  S.  286,  1  S.  Ct.  140,  27  L.  ed.  117; 
Fosdick  V.  Schall,  99  U.  S.  235,  25  L.  ed.  339 ; 
Rodger  Ballast  Car  Co.  v.  Omaha,  etc.,  R.  Co., 
154  Fed.  629,  83  C.  C.  A.  403 ;  Illinois  Trust, 
etc..  Bank  v.  Doud,  105  Fed.  123,  44  C.  C.  A. 
389,  52  L.  R.  A.  481;  Houston  First  Nat. 
Bank  v.  Ewing,  103  Fed.  168,  43  C.  C.  A. 
150;  Farmers'  L.  &  T.  Co.  v.  Northern  Pac. 
R.  Co.,  74  Fed.  431;  Ames  v.  Union  Pac.  R. 
Co.,  74  Fed.  335;  Pennsvlvania  Finance  Co. 
V.  Charleston,  etc.,  R.  Co.,  62  Fed.  205,  10 
C.  C.  A.  323;  Farmers'  L.  &  T.  Co.  v.  Mis- 
souri, etc.,  R.  Co.,  21  Fed.  264.  But  see 
Metropolitan  Trust  Co.  v.  Tonawanda  Valley, 
etc.,  R.  Co.,  103  N.  Y.  245,  8  N.  E.  488 
{reversing  40  Hun  80]  ;  Denniston  v.  Chicago, 
etc.,  R.  Co.,  7  Fed.  Cas.  No.  3,800,  4  Biss. 
414  (holding  further  that  the  promise  of  a 
receiver  cannot  give  claimants  for  materials 
furnished  the  insolvent  corporation  a  lien 
prior  to  mortgage)  ;  Skiddy  v.  Atlantic,  etc., 
R.  Co.,  22  Fed.  Cas.  No.  12,922,  3  Hughes 
820.    See  also  Railroads,  33  Cyc.  529  et  seq. 

The  lien  created  by  a  mortgage  in  favor 
of  bondholders  is  a  vested  right  subject  only 
to  the  payment  of  a  few  unsecured  matured 
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claims  for  operating  expenses,  equipment,  and 
the  like,  necessary  to  equitably  restore  to  un- 
secured creditors  that  which  by  the  non-pay- 
ment of  their  claims  when  due  amounted  to 
a  diversion  of  the  fund  in  favor  of  the  mort- 
gage creditors.  Kneeland  v.  American  L.  & 
T.  Co.,  136  U.  S.  89,  10  S.  Ct.  950,  34  L.  ed. 
379;  Atchison,  etc.,  R.  Co.  V.  Osborn,  148 
Fed.  606,  78  C.  C.  A.  378. 

Expense  of  operating  part  of  consolidated 
road. —  The  claims  of  receivers  of  a  consoli- 
dated road,  appointed  under  an  administrative 
bill,  for  reimbursement  for  expenses  justly 
incurred  in  the  operation  of  divisional  mort- 
gaged railroads  for  a  limited  time  before  a 
bill  to  foreclose  the  mortgage  upon  them  is 
filed,  is  superior  in  equity  to  that  of  the 
divisional  mortgage,  and  should  be  first  paid 
out  of  the  income  subsequently  derived  from 
the  property,  and,  if  that  is  insufficient,  then 
out  of  the  proceeds  obtained  from  the  sale 
of  the  propertv  in  the  foreclosure  suit.  Ames 
V.  Union  Pac.  R.  Co.,  74  Fed.  335. 

79.  Virginia,  etc..  Coal  Co.  v.  Central  R., 
etc.,  Co.,  170  U.  S.  355,  18  S.  Ct.  657,  42 
L.  ed.  1068;  Thomas  Western  Car  Co., 
149  U.  S.  95,  13  S.  Ct.  824.  34  L.  ed.  663; 
Kneeland  V.  American  L.  &  T.  Co.,  136  U.  S. 
89,  10  S.  Ct.  950,  34  L.  ed.  379;  Burnham 
V.  Bowen,  111  U.  S.  776,  4  S.  Ct.  675,  28 
L.  ed.  596;  Atlantic  Trust  Co.  v.  Dana,  128 
Fed.  209,  62  C.  C.  A.  657. 

80.  Lackawanna  Iron,  etc.,  Co.  v.  Farm- 
ers' L.  &  T.  Co.,  176  U.  S.  298,  20  S.  Ct.  363, 
44  L.  ed.  475 ;  Kneeland  v.  American  L.  & 
T.  Co.,  136  U.  S.  89,  10  S.  Ct.  950,  34  L.  ed. 
379 ;  New  York  Security,  etc.,  Co.  V.  Louis- 
ville, etc.,  R.  Co.,  102  Fed.  382. 

Discretion  exercised  with  caution. —  The 
discretion  of  the  court  in  allowing  the  same 
should  be  exercised  with  great  care.  Milten- 
berger V.  Logansport,  etc.,  R.  Co.,  106  U.  S. 
286,  1  S.  Ct.  140,  27  L.  ed.  117;  Pennsylvania 
Finance  Co.  v.  Charleston,  etc.,  R.  Co.,  62 
Fed.  205,  10  C.  C.  A.  323. 

No  inflexible  rule  has  been  laid  down  as 
to  when  such  preference  should  be  given,  but 
the  matter  must  depend  upon  the  peculiar 
circumstances  of  each  case,  and  must  be 
determined  by  the  sound  judicial  discretion 
of  the  court.  Manchester  Locomotive  Works 
V.  Truesdale,  44  Minn.  115,  46  N.  W.  301, 
9  L.  R.  A.  140. 

81.  Kneeland  r.  American  L.  &  T.  Co.,  136 
U.  S.  89,  10  S.  Ct.  950,  34  L.  ed.  379;  Bound 
V.  South  Carolina  R.  Co.,  47  Fed.  30. 

The  lien  laws  of  Georgia  are  embodied  in 
the  code,  together  with  statutes  enacted  since 
the  adoption  of  the  code.    These  liens  and 
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of  railroads,  which  are  public  concerns,  and  cannot  be  exercised  to  give  unsecured 
creditors  of  an  ordinary  corporation  such  preference  over  contract  Jiens.^^ 

(b)  Grounds  and  Extent  of  Allowance  of  Preference.  Claims  of  this  character 
have  been  given  a  preference  over  the  mortgage  debt  on  several  grounds: 
(1)  That  the  mortgage  is  a  lien  on  the  net,  and  not  on  the  gross,  income  of  the 
company,  or  there  is  an  implied  agreement  upon  the  part  of  such  mortgagees,  in 
accepting  such  security  that  current  debts,  contracted  in  the  ordinary  course  of 
the  business,  shall  be  paid  from  its  current  earnings,  and  that  if  current  earnings 
are  used  for  the  benefit  of  mortgage  creditors  before  current  expenses  are  paid, 
the  mortgage  security  is  chargeable  in  equity  with  the  restoration  of  the  funds 
thus  improperly  diverted  from  their  primary  use;  (2)  that  the  court  appointing 
the  receiver  is  vested  with  discretionary  power  to  make  such  order  concerning  the 


no  others  arc  contemplated  by  section  3149 
et  seq.,  of  the  code  and  the  acts  amendatory 
thereof,  touching  the  distribution  of  the  as- 
sets of  an  insolvent  corporation  or  trader. 
The  same  rule  as  to  the  preservation  of  liens 
prevails  in  the  case  of  railroad  corporations 
as  in  the  case  of  other  corporations  or  of 
traders  in  general.  If  the  equitable  doctrine 
recognized  by  some  courts  that  there  are  pref- 
erential debts  within  a  so-called  "  six  months' 
rule,"  vi^hich  will  take  priority  over  a  mort- 
gage upon  a  railroad,  can  be  recognized  in 
this  state  at  all,  it  certainly  cannot  be  when 
the  proceeding  is  under  the  above-cited  sec- 
tions of  the  code,  and  when  the  mortgagee 
does  not  intervene  as  a  plaintiff,  but  comes 
in  to  make  defense  only.  Central  Trust  Co. 
V.  Thurman,  94  Ga.  735,  20  S.  E.  141. 

Lienors  not  parties. —  It  is  not  within  the 
power  of  the  court  which  has  appointed  a 
receiver  for  a  corporation  to  make  such 
claims  liens  upon  the  property  of  the  corpora- 
tion superior  to  the  liens  of  other  creditors 
who  are  not  parties  to  the  suit.  Union  Trust 
Co.  v.  Illinois,  etc.,  R.  Co.,  117  U.  S.  434,  6 
S.  Ct.  809,  29  L.  ed.  963;  Metropolitan  Trust 
Co.  V.  Lake  Cities  Electric  E.  Co.,  100  Fed. 
897. 

82.  Alabama. —  Merchants'  Bank  v.  Moore, 
lOG  Ala.  646,  17  So.  705. 

Maryland, —  Hooper  v.  Central  Trust  Co., 
81  Md.  559,  32  Atl.  505,  29  L.  R.  A.  262. 

Neiu  York.—  Raht  v.  Attrill,  106  N.  Y.  423, 
13  N.  E.  282,  60  Am.  Rep.  456. 

Oregon. —  Merriam  v.  Victory  Placer  Min. 
Co.,  37  Oreg.  321,  56  Pac.  75,  58  Pac.  37, 
60  Pac.  997. 

United  States. —  Wood  v.  Guarantee  Trust, 
etc.,  Co.,  128  U.  S.  416,  17  S.  Ct.  1003,  41 
L.  ed.  1149;  Farmers'  L.  &  T,  Co.  v.  Northern 
Pac.  R.  Co.,  74  Fed.  431;  Farmers'  L.  &  T. 
Co.  V.  Grape  Creek  Coal  Co.,  50  Fed.  481, 
16  L.  R.  A.  603;  Bound  V.  South  Carolina 
R.  Co.,  50  Fed.  312  [distmguishing  Fosdick 
V.  Schall,  99  U.  S.  235,  25  L.  ed.  339]; 
Fidelity  Ins.,  etc.,  Co.  v.  Shenandoah  Iron 
Co.,  42  Fed.  372;  Philadelphia  Seventh  Nat. 
Bank  v.  Shenandoah  Iron  Co.,  35  Fed.  436. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  293. 

Doctrine  applicable  to  street  railroads.— 
McCornack  v.  Salem  C.  R.  Co.,  34  Oreg.  543, 
56  Pac.  518,  1022;  Illinois  Trust,  etc.,  Bank 
V.  Doud,  105  Fed.  123,  44  C.  C.  A.  389,  52 
L.  R.  A.  481. 


83.  Such  claims  are  not  given  priority 
merely  upon  the  idea  of  superior  equity  in 
the  debt  itself  (Phillips  v.  Wise,  (Tex.  Civ. 
App.  1894)  31  S.  W.  428),  or  upon  the  prin- 
ciple of  estoppel  based  upon  the  fact  that 
the  mortgage  trustees  and  bondholders  per- 
mitted the  property  to  be  operated,  and  the 
debts  incurred  by  the  corporation,  after  de- 
fault in  payment  of  interest  upon  the  bonds 
(Phillips  v'.  Wise,  (Tex.  Civ.  App.  1894)  31 
S.  W.  428;  Fordyce  v.  Omaha,  etc.,  R.  Co., 
145  Fed.  544;  Maryland  Steel  Co.  v.  Gettys- 
burg Electric  R.  Co.,  99  Fed.  150;  Hiles  V. 
Case,  14  Fed.  141,  9  Biss.  549). 

84.  Connecticut. —  Mersick  v.  Hartford, 
etc.,  R.  Co.,  76  Conn.  11,  55  Atl.  664,  100  Am. 
St.  Rep.  977. 

Oregon. —  McCornack  v.  Salem  R.  Co.,  34 
Oreg.  543,  56  Pac.  518,  1022. 

Texas. —  McIIhenny  v.  Binz,  80  Tex.  1,  13 
S.  W.  655,  26  Am.  St.  Rep.  705. 

Virginia. —  Addison  v.  Lewis,  75  Va.  701; 
Williamson  v.  Washington  City,  etc.,  R..  Co., 
33  Gratt.  624. 

United  States. —  Southern  R.  Co.  v.  Car- 
negie Steel  Co.,  176  U.  S.  257,  20  S.  Ct.  347, 
14  L.  ed.  458;  St.  Louis,  etc.,  R.  Co.  v. 
Cleveland,  etc.,  R.  Co.,  125  U.  S.  658,  8  S.  Ct. 
1011,  31  L.  ed.  832;  Burnham  v.  Bowen,  111 
U.  S.  776,  4  S.  Ct.  675,  28  L.  ed.  596  (where 
it  is  held  that  if  the  mortgagees  prefer  to 
take  the  property  under  a  decree  of  strict 
foreclosure  they  take  it  subject  to  the  charge 
in  favor  of  the  current  debt  creditor,  whose 
money  they  have  got,  who  can  insist  on  a 
sale  for  his  benefit  if  the  mortgagees  fail  to 
make  payment)  ;  Union  Trust  Co.  v.  Souther, 
107  U.  S.  591,  2  S.  Ct.  295,  27  L.  ed.  488; 
Fosdick  V.  Schall,  99  U.  S.  235,  25  L.  ed. 
339;  Illinois  Trust,  etxi.,  Co.  v.  Doud,  105  Fed. 
123,  44  C.  C.  A.  389,  52  L.  R.  A.  481;  In- 
ternational Trust  Co.  r.  Townsend  Brick,  etc., 
Co.,  95  Fed.  850,  37  C.  C.  A.  396;  Central 
Trust  Co.  V.  East  Tennessee,  etc.,  R.  Co.,  SO 
Fed.  624,  26  C.  C.  A.  30;  St.  Louis  Trust 
Co.  I'.  Riley,  70  Fed.  32,  16  C.  C.  A.  610, 
30  L.  R.  A.  456;  Clark  v.  Central  R.,  etc., 
Co.,  66  Fed.  803,  14  C.  C.  A.  112;  Pennsyl- 
vania Finance  Co.  v.  Charleston,  etc.,  R.  Co., 
52  Fed.  524;  Pennsylvania  Finance  Co.  V. 
Charleston,  etc.,  R.  Co.,  49  Fed.  693:  Penn- 
sylvania Finance  Co.  v.  Charleston,  etc.,  R. 
Co..  48  Fed.  188;  Farmers'  L.  &  T.  Co.  V. 
Green  Bay,  etc.,  R.  Co.,  45  Fed.  664:  Thomas 
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payment  of  existing  liabilities  as  shall  be  equitable  and  just,  as  a  condition  prece- 
dent to  assuming  such  control  over  the  property  at  the  suit  of  the  lien-holder;  ^ 
(3)  that  the  payment  of  such  claims  is  necessary  to  preserve  the  mortgaged  prop- 
erty and  to  keep  it  a  going  concern. The  current  income  of  a  railroad  company 
being  primarily  applicable  to  the  payment  of  its  operating  expenses  may  be 
made  an  equitable  charge  on  the  income  earned  during  a  receivership,  although 
incurred  previously  by  the  company,  within  such  reasonable  time  as  shall  be  fixed 
by  the  court, and  without  regard  to  whether  or  not  income  had  been  diverted, 
by  the  company,  before  the  appointment  of  the  receiver,  for  the  benefit  of  the 
mortgage  bondholders;^^  but  the  right  to  such  preference  extends  to  income  only, 
and  by  the  weight  of  authority  there  is  no  equity  which  entitles  a  creditor  to 
preferential  payment  over  the  mortgagee  from  the  proceeds  of  the  property  at 
foreclosure  sale,  where  it  brings  less  than  the  mortgage  debt,  or  to  subject  the 
corpus  of  the  property  to  its  payment,  unless  it  is  shown  that  there  was  a  diversion 
of  income  to  the  benefit  of  the  mortgagee,    and  also  that  but  for  such  diversion 


V.  Peoria,  etc.,  E.  Co.,  36  Fed.  808;  Blair  v, 
St.  Louis,  etc.,  R.  Co.,  25  Fed.  232;  Atkins 
V.  Petersburg  R.  Co.,  2  Fed.  Cas.  No.  604, 
3  Hughes  307. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  307. 
And  see  Railroads,  33  Cyc.  529  et  seq. 

Restoration  from  income. —  Primarily  this 
restoration  should  be  made  from  the  income. 
If  this  proves  insufficient,  then  it  may  be 
made  out  of  the  corpus.  Pennsylvania  Fi- 
nance Co.  V.  Charleston,  etc.,  R.  Co.,  52  Fed. 
524;  Pennsvlvania  Finance  Co.  v.  Charleston, 
etc.,  R.  Co.",  48  Fed.  188. 

85.  Union  Trust  Co.  v.  Souther,  107  U.  S. 
591.  2  S.  Ct.  295,  27  L.  ed.  488;  Fosdick  v. 
Schall,  99  U.  S.  235,  25  L.  ed.  339 ;  Farmers' 
L.  &  T.  Co.  V.  Northern  Pac.  R.  Co.,  74  Fed. 
431;  Pennsylvania  Finance  Co.  v.  Charleston, 
etc.,  R.  Co.,  62  Fed.  205,  10  C.  C.  A.  323; 
Farmers'  L.  &  T.  Co.  v.  Kansas  City,  etc.,  R. 
Co.,  53  Fed.  182;  Pennsylvania  Finance  Co. 
V.  Charleston,  etc.,  R.  Co.,  48  Fed.  188;  U.  S. 
Trust  Co.  V.  New  York,  etc.,  R.  Co.,  25  Fed. 
800. 

Time  of  making  order. —  It  is  not  essential 
that  the  order  for  the  payment  of  preferen- 
tial debts  should  be  made  at  the  time,  and 
as  a  condition  of  appointing  a  receiver. 
Pennsylvania  Finance  Co.  v.  Charleston,  etc., 
R.  Co.,  62  Fed.  205,  10  C.  C.  A.  323;  Farm- 
ers' L.  &  T.  Co.  V.  Kansas  City,  etc.,  R.  Co., 
53  Fed.  182;  Central  Trust  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  41  Fed.  551;  Blair  r.  St.  Louis, 
etc.,  R.  Co.,  22  Fed.  471.  The  better  practice 
is  to  do  so,  but,  if  such  an  order  is  not 
then  made,  it  may  be  made  afterward.  Ad- 
dison V.  Lewis,  75  Va.  701 ;  Farmers'  L.  &  T. 
Co.  V.  Kansas  City,  etc.,  R.  Co.,  53  Fed.  182; 
Central  Trust  Co.  v.  St.  Louis,  etc.,  R.  Co., 
41  Fed.  551.  But  see  Central  Trust  Co.  V. 
East  Tennessee,  etc.,  R.  Co.,  69  Fed.  658; 
Central  Trust  Co.  v.  Chattanooga,  etc.,  R.  Co., 
69  Fed.  295;  Cutting  v.  Tavares,  etc.,  R.  Co., 
61  Fed.  150,  9  C.  C.  A.  401. 

86.  Union  Trust  Co.  v.  Souther,  107  U.  S. 
591,  2  S.  Ct.  295,  27  L.  ed.  488;  Miltenberger 
V.  Logansport,  etc.,  R.  Co.,  106  U.  S.  286,  1 
S.  Ct.  140,  27  L.  ed.  117;  Central  Trust  Co. 
V.  East  Tennessee,  etc.,  R.  Co.,  80  Fed.  624, 
26  C.  C.  A.  30;  Farmers'  L.  &  T.  Co.  v. 
Northern  Pac.  R.  Co.,  74  Fed.  431;  St  Louis 
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Trust  Co.  V.  Riley,  70  Fed.  32,  16  C.  C.  A. 
610,  30  L.  R.  A.  456;  Farmers'  L.  &  T.  Co. 
V.  Green  Bay,  etc.,  R.  Co.,  45  Fed.  664. 

87.  Mersick  v.  Hartford,  etc.,  Horse  R. 
Co.,  76  Conn.  11,  55  Atl.  664,  100  Am.  St. 
Rep.  977;  Hand  v.  Savannah,  etc.,  R.  Co., 
17  S.  C.  219;  St.  Louis,  etc.,  R.  Co.  v, 
Cleveland,  etc.,  R.  Co.,  125  U.  S.  658,  8 
S.  Ct.  1011,  31  L.  ed.  832;  Union  Trust  Co. 
V.  Illinois  Midland  R.  Co.,  117  U.  S.  434,  6 
S.  Ct.  809,  29  L.  ed.  963;  Fosdick  i\  Sehall, 
99  TJ.  S.  235,  25  L.  ed.  339;  International 
Trust  Co.  V.  T.  B.  Townsend  Brick,  etc.,  Co., 
95  Fed.  850,  37  C.  C.  A.  396 ;  Street  v.  Mary- 
land Cent.  R.  Co.,  59  Fed.  25;  U.  S.  Trust 
Co.  V.  New  York,  etc.,  R.  Co.,  25  Fed.  800; 
Blair  v.  St.  Louis,  etc.,  R.  Co.,  22  Fed.  471. 

88.  Mersick  v.  Hartford,  etc..  Horse  R. 
Co.,  76  Conn.  11,  55  Atl.  664,  100  Am.  St. 
Rep.  977;  Virginia,  etc.,  Coal  Co.  v.  Central 
R.,  etc.,  Co.,  170  U.  S.  355,  18  S.  Ct.  657, 
42  L.  ed.  1068. 

89.  Hammerly  v.  Mercantile  Trust,  etc., 
Co.,  123  Ala.  596,  26  So.  646;  Mersick  v. 
Hartford,  etc.,  Horse  R.  Co.,  76  Conn.  11,  55 
Atl.  664,  lOO  Am.  St.  Rep.  977;  Waters- 
Pierce  Oil  Co.  V.  U.  S.,  etc..  Trust  Co.,  44 
Tex.  Civ.  App.  397,  99  S.  W.  212;  Farmers', 
etc..  Bank  v.  Waco  Electric  R.,  etc.,  Co., 
(Tex.  Civ.  App.  1896)  36  S.  W.  131;  Gregg 
V.  Metropolitan  Trust  Co.,  197  U.  S.  183,  25 
S.  Ct.  415,  49  L.  ed.  717  [affirming  124  Fed. 
721,  59  C.  C.  A.  637];  Wood  v.  Guarantee 
Trust,  etc.,  Co.,  128  U.  S.  416,  9  S.  Ct.  131, 
32  L.  ed.  472;  St.  Louis,  etc.,  R.  Co.  v. 
Cleveland,  etc.,  R.  Co.,  125  U.  S.  658,  8  S.  Ct. 
1011,  31  L.  ed.  832;  Podsick  v.  Schall,  99. 
U.  S.  235,  25  L.  ed.  339;  Rodger  Ballast  Car 
Co.  V.  Omaha,  etc.,  R.  Co.,  154  Fed.  629,  83 
C.  C.  A.  403 ;  Atchison,  etc.,  R.  Co.  v.  Osborn. 
148  Fed.  606,  78  C.  C.  A.  378;  Fordyce  r. 
Kansas  City,  etc..  Connecting  R.  Co.,  145 
Fed.  566;  Fordyce  V.  Omaha,  etc.,  R.  Co.,  145 
Fed.  544;  Gregg  Mercantile  Trust  Co.,  109 
Fed.  220,  48  C.  C.  A.  318;  Kansas  L.  &  T. 
Co.  V.  Sedalia  Electric  R.,  etc.,  Co.,  108  Fed. 
'702;  Rhode  Island  Locomotive  Works  V. 
Continental  Trust  Co.,  108  Fed.  5,  47 
C.  C.  A.  147 ;  International  Trust  Co.  v.  T.  B. 
Townsend  Brick,  etc.,  Co.,  95  Fed.  850.  37 
C.  C.  A.  396;  Central  Trust  Co.  v.  Chat- 
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there  would  have  been  net  earnings  subject  to  the  equitable  lien;  and  the  burden 
rests  upon  the  claimant  of  such  preference  to  establish  such  facts. ®^  This  rule 
has  sometimes  been  adopted  by  statute.®^ 

(c)  Classes  of  Claims  Preferred^^ —  (1)  In  General.  The  decisions  which 
have  established  the  right  of  the  court  to  require  the  earnings  of  a  receivership 
to  be  applied  in  payment  of  debts  incurred  prior  to  the  appointment  of  the  receiver, 
in  preference  to  the  claims  of  the  mortgagees  at  whose  suit  the  receiver  had  been 
appointed,  restrict  that  right  to  somewhat  narrow  limits.  The  broad  language 
of  the  leading  case  on  the  general  subject, extending  the  preference  to  '^neces- 
sary operating  and  managing  expenses,  proper  equipment,  and  useful  improve- 
ments has  been  disapproved  or  modified,  and  the  class  of  claims  entitled  to 
equitable  preference  has  been  limited  in  some  of  the  later  decisions  to  claims 
for  current  expenses  incurred  in  the  ordinary  course  of  the  operation  of  the  mort- 
gaged property, whether  for  labor  or  supplies,    including,  to  some  extent,  or 


tanooga  Southern  K.  Co.,  69  Fed.  295;  Cut- 
ting V.  Tavares,  etc.,  R.  Co.,  61  Fed.  150,  9 
C.  C.  A.  401;  Street  V.  Maryland  Cent.  R. 
Co.,  59  Fed.  25;  American  L.  &  T.  Co,  v. 
East,  etc.,  R.  Co.,  46  Fed.  101;  U.  S.  Trust 
Co.  V.  New  York,  etc.,  R.  Co.,  25  Fed.  800. 

The  decisions  are  not  entirely  reconcilable 
upon  this  subject  and  there  are  cases  which 
lay  down  a  broader  rule.  See  Lee  v.  Penn- 
sylvania Traction  Co.,  105  Fed.  405 ;  Cleve- 
land, etc.,  R.  Co.  V.  Knickerbocker  Trust  Co., 
86  Fed.  73;  Central  Trust  Co.  v.  East  Ten- 
nessee, etc.,  R.  Co.,  80  Fed.  624,  26  C.  C.  A. 
30;  New  England  R.  Co.  v.  Carnegie  Steel 
Co.,  75  Fed.  54,  21  C.  C.  A.  219;  Wood  V. 
New  York,  etc.,  R.  Co.,  70  Fed.  741;  Penn- 
sylvania Finance  Co.  v.  Charleston,  etc.,  R. 
Co.,  62  Fed.  205,  10  C.  C.  A.  323;  Farmers* 
L.  &  T.  Co.  V.  Kansas  City,  etc.,  R.  Co.,  53 
Fed.  182. 

90.  Fordyce  v.  Omaha,  etc.,  R.  Co.,  145 
Fed.  544;  Rhode  Island  Locomotive  Works 
V.  Continental  Trust  Co.,  108  Fed.  5,  47 
C.  C.  A.  147:  Illinois  Trust,  etc..  Bank 
r.  Doud,  105  Fed.  123,  44  C.  C.  A.  389,  52 
L.  R.  A.  481,  holding  that  it  is  only  when 
the  income  is  diverted  from  the  payment  of 
those  claims  wliich  have  a  higher  equity,  to 
the  payment  of  those  which  stand  upon  a 
lower  plane,  that  any  equity  arises  in  favor 
of  any  one  on  account  of  diversion. 

91.  Fordyce  v.  Omaha,  etc.,  R.  Co.,  145 
Fed.  544;  Kansas  L.  &  T.  Co.  v.  Sedalia 
Electric  R.,  etc.,  Co.,  108  Fed.  702;  Central 
Trust  Co.  V.  East  Tennessee,  etc.,  R.  Co.,  80 
Fed.  624,  26  C.  C.  A.  30. 

92.  See  the  statutes  of  the  several  states. 
And  see  Ellis  v.  Vernon  Ice,  etc.,  Co.,  4  Tex. 
Civ.  App.  66,  23  S.  W.  856  [affirmed  in  86 
Tex.  109,  23  S.  W.  858],  where  it  appears 
that  under  Sayles  Civ.  St.  Tex.  arts.  U7d, 
€,  Addend,  art.  1466,  claims  arising  prior 
to  a  receivership  are  limited  to  a  preference 
lien  on  the  moneys  coming  into  the  hands  of 
the  receiver  as  the  earnings  of  the  property 
in  his  hands,  and  are  last  in  the  order  of 
preference.  The  only  provision  for  the  pay- 
ment of  antecedent  floating  debts  out  of  the 
proceeds  of  the  sale  of  the  mortgaged  prop- 
erty in  preference  to  the  debt  secured  by  the 
mortgage  is  where  the  receiver  has  spent  cur- 
rent earnings  coming  into  his  hands  as  such 


in  improving  the  property,  whereby  its  value 
has  been  increased,  and  then  only  to  the  ex- 
tent of  the  value  of  such  improvements. 

93.  Rentals  of  rolling  stock  and  track 
privileges  see  Railroads,  33  Cyc.  534  text 
and  note  74,  542  text  and  note  35  et  seq. 

94.  Manchester  Locomotive  Works  v. 
Truesdale,  44  Minn.  115,  46  N.  W.  301. 

95.  Fosdick  v.  Schall,  99  U.  S.  235,  252, 
25  L.  ed.  339. 

96.  Manchester  Locomotive  Works  v. 
Truesdale,  44  Minn.  115,  46  N.  W.  301,  9 
L.  R.  A.  140;  Gregg  v.  Metropolitan  Trust 
Co.,  197  U.  S.  183,  25  S.  Ct.  415,  49  L.  ed. 
717;  Lackawanna  Iron,  etc.,  Co.  i-.  Farmers* 
L.  &  T.  Co.,  176  U.  S.  298,  20  S.  Ct.  363.  44 
L.  ed.  475 :  Southern  R.  Co.  v.  Carnegie  Steel 
Co.,  176  U.  S.  257,  30  S.  Ct.  347,  44  L.  ed. 
458;  Morgan's  Louisiana,  etc.,  R.,  etc.,  Co.  v. 
Texas  Cent.  R.  Co.,  137  U.  S.  171,  11  S.  Ct. 
61,  34  L.  ed.  625;  Kneeland  r.  American  L.  & 
T.  Co.,  136  U.  S.  89,  10  S.  Ct.  950.  34  L.  ed. 
379 ;  Thompson  v.  White  Water  Valley  R.  Co., 
132  U.  S.  68,  10  S.  Ct.  29,  33  L.  ed.  256; 
Rodger  Ballast  Car  Co.  v.  Omaha,  etc.,  R.  Co., 
154  Fed.  629,  83  C.  C.  A.  403;  Rhode  Island 
Locomotive  Works  v.  Continental  Trust  Co., 
108  Fed.  5,  47  C.  C.  A.  147;  Lee  v.  Pennsyl- 
vania Traction  Co.,  105  Fed.  405;  Illinois 
Trust,  etc..  Bank  i\  Doud,  105  Fed.  123,  44 
C.  C.  A.  389,  52  L.  R.  A.  481;  Maryland 
Steel  Co.  V.  Gettysburg  Electric  R.  Co..  99 
Fed.  150;  Central  Trust  Co.  v.  East  Ten- 
nessee, etc.,  R.  Co.,  80  Fed.  624,  26  C.  C.  A. 
30. 

The  test  of  the  preferential  equity  of  a 
claim  is  its  consideration.  If  its  considera- 
tion was  a  current  expense  of  the  operation 
of  the  mortgaged  property,  which  inured  to 
its  benefit,  and  which  was  incurred  in  the 
ordinary  course  of  its  business,  within  a 
limited  time  anterior  to  the  appointment  of 
the  receiver,  the  claim  may  be  preferred. 
Rodger  Ballast  Car  Co.  Omaha,  etc.,  R. 
Co.,  154  Fed.  629,  83  C.  C.  A.  403:  Illinois 
Trust,  etc..  Bank  r.  Doud,  105  Fed.  123,  44 
C.  C.  A.  389,  52  L.  R.  A.  481. 

97.  Kentuchy. —  Douglass  v.  Cline,  12 
Bush  608. 

Ohio. —  Akron  Iron  Co.  v.  William  N. 
Whitoly  Co.,  11  Ohio  Dec.  (Reprint)  192, 
25  Ciiic.  L.  Bui.  203. 
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under  some  circumstances,  necessary  equipment  and  repairs, but  excluding 
debts  for  original  construction/^  and  permanent  equipment  and  improvements.^ 
And  it  must  be  shown  that  the  demand  is  not  a  debt  created  upon  the  personal 
credit  of  the  company,  but  with  the  expectation  that  it  was  to  be  met  out  of 
current  receipts.^  Moreover,  while  it  may  be  an  indispensable  element  of  every^ 
such  claim  that  it  be  founded  upon  property  furnished  or  services  rendered  to 
the  mortgagor  which  either  preserved  or  enhanced  the  value  of  the  security  of 
the  mortgagee,^  yet  if  the  consideration  of  a  claim  is  not  a  part  of  the  current 
expenses  of  operation,  but  is  a  part  of  the  expense  of  constructing  a  permanent 
addition  or  improvement  to  it,  the  fact  that  it  tended  to  conserve  and  improve 
the  property  or  that  it  was  necessary  to  keep  the  -  mortgagor  a  going  concern, 
or  that  the  mortgagor  pledged  the  current  income  to  secure  it,  will  not  give  ,  the' 
claim  a  preferential  equity  over  the  hen  of  a  prior  mortgage.^ 


Pennsylvania. —  Farmers',  etc.,  Bank  v. 
Philadelphia,  etc.,  R.  Co.,  14  Phila.  456,  7 
Fed.  377. 

Utah. —  Litzenberger  v.  Jarvis-Conklin 
Trust  Co.,  8  Utah  15,  28  Pac.  871. 

United  States. —  Kneeland  v.  Bass  Foundry, 
etc.,  Works,  140  U.  S.  592,  11  S.  Ct.  857,  35 
L.  ed.  543;  Union  Trust  Co.  v.  Illinois  Mid- 
land R.  Co.,  117  U.  S.  434,  6  S.  Ct.  809,  29 
L.  ed.  963;  Union  Trust  Co.  v.  Souther,  107 
U.  S.  591,  2  S.  Ct.  295,  27  L.  ed.  488;  Hale  v. 
Frost,  99  U.  S.  389,  25  L.  ed.  419;  Dickinson 
V.  Saunders,  129  Fed.  16,  63  C.  C.  A.  660; 
Clark  V.  Central  R.,  etc.,  Co.,  66  Fed.  803,  14 
C.  C.  A.  112;  Turner  v.  Indianapolis,  etc.,  R. 
Co.,  24  Fed.  Cas.  No.  14,258,  8  Biss.  315. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  303. 
And  see  Railroads,  33  Cyc.  533. 

98.  Manchester  Locomotive  Works  v. 
Truesdale,  44  Minn.  115,  46  N.  W.  301,  9 
L.  R.  A.  140;  Union  Trust  Co.  v.  Illinois  Mid- 
land R.  Co.,  117  U.  S.  434,  6  S.  Ct.  809,  29 
L.  ed.  963;  Georgia  Cent.  R.  Co.  v.  Hitchcock, 
91  Fed.  209,  33  C.  C.  A.  453.  See  also  Rail- 
roads, 33  Cyc.  533,  535. 

99.  Manchester  Locomotive  Works  v. 
Truesdale,  44  Minn.  115,  46  K  W.  301,  9 
L.  R.  A.  140;  Rutherford  v.  Pennsylvania 
Midland  R.  Co.,  178  Pa.  St.  38,  35  Atl.  926 
(holding,  however,  that  where  there  is  no 
manifest  abuse  of  discretion  on  the  part  of 
the  court  in  allowing  such  expenses,  and  the 
rights  of  the  non-consenting  parties  are  pro- 
tected, the  proceedings  will  not  be  reversed)  ; 
Addison  v.  Lewis,  75  Va.  701 ;  Lackawanna 
Iron,  etc.,  Co.  v.  Farmers'  L.  &  T.  Co.,  176 
U.  S.  298,  20  S.  Ct.  363,  44  L.  ed.  475;  Toledo, 
etc.,  R.  Co.  V.  Hamilton,  134  U.  S.  296,  10  S. 
Ct.  546,  33  L.  ed.  905;  Wood  v.  Guarantee 
Trust,  etc.,  Co.,  128  U.  S.  416,  9  S.  Ct.  131, 
32  L.  ed.  472;  Porter  v.  Pittsburg  Bessemer 
Steel  Co.,  120  U.  S.  649,  7  S.  Ct.  741,  30  L.  ed. 
830;  Cowdrey  v.  Galveston,  etc.,  R.  Co.,  93 
U.  S.  352,  23  L.  ed.  950;  Fordvce  V.  Omaha, 
etc.,  R.  Co.,  145  Fed.  544;  Atlantic  Trust 
Co.  V.  Dana,  128  Fed.  209,  62  C.  C.  A.  657; 
St.  Louis  Merchants'  Bridge  Terminal  R.  Co. 
V.  Continental  Trust  Co.,  Ill  Fed.  669,  49  C. 
C.  A.  529;  Rhode  Island  Locomotive  Works  V. 
Continental  Trust  Co.,  108  Fed.  5,  47  C.  C.  A. 
147;  Lee  v.  Pennsylvania  Traction  Co.,  105 
Fed.  405;  Illinois  Trust,  etc.,  Bank  v.  Doud, 
105  Fed.  123,  44  C.  C.  A.  389,  52  L.  R.  A.  481; 

[V,  B,  1,  g,  (II),  (C),  (1)] 


Houston  First  Nat.  Bank  v.  Ewing,  103  Fed. 
168,  43  C.  C.  A.  150 ;  American  L.  &  T.  Co.  v. 
East,  etc.,  R.  Co.,  46  Fed.  101.  See  also 
Railroads,  33  Cyc.  535. 

1.  Powers  V.  Jour  dan,  4  N.  Y.  St.  839; 
McCornack  v.  Salem  R.  Co.,  34  Oreg.  543,  56 
Pac.  518,  1022;  Atlantic  Trust  Co.  v.  Dana, 
128  Fed.  209,  62  C.  C.  A.  657;  Illinois  Trust, 
etc.,  Bank  v.  Doud,  105  Fed.  123,  44  C.  C.  A. 
389,  52  L.  R.  A.  481.  See  also  Railroads,  33 
Cyc.  535. 

Meters  supplied  to  a  gas  company  before 
the  appointment  of  a  receiver,  the  company 
being  accustomed  to  purchase  supplies  on 
thirty  days'  credit,  are  not  operating  supplies, 
but  part  of  the  plant,  and  are  not  therefore 
to  be  paid  for  by  the  receiver  in  preference  to 
mortgage  bonds  expressly  secured  on  the  per- 
sonal property,  and  rents,  profits,  and  income 
of  the  same.  Reyburn  v.  Consumers'  Gas, 
etc.,  Co.,  29  Fed.  561. 

2.  Virginia,  etc..  Coal  Co.  v.  Central  R., 
etc.,  Co.,  170  U.  S.  355,  18  S.  Ct.  657,  42  L.  ed. 
1068.  And  see  Railroads,  33  Cyc.  537  text 
and  note  92. 

Effect  of  taking  security. —  The  lender  of 
money  to  an  embarrassed  corporation,  sub- 
sequently adjudged  to  be  insolvent,  who  takes 
security  for  the  loan,  is  not  entitled  to  a  lien 
on  the  property  of  the  corporation  prior  to 
that  of  a  mortgage  existing  at  the  time  of  the 
loan,  although  the  money  was  borrowed  and 
used  to  keep  the  company  a  going  concern. 
Farmers'  L.  &  T.  Co.  v.  Bankers',  etc.,  Teh 
Co.,  148  N.  Y.  315,  42  N.  E.  707,  51  Am.  St. 
Rep.  690,  31  L.  R.  A.  403;  Addison  v.  Lewis, 
75  Va.  701. 

3.  New  York  Cent.  Trust  Co.  v.  Thurman, 
94  Ga.  735,  20  S.  E.  141;  International,  etc., 
R.  Co.  V.  Coolidge,  26  Tex.  Civ.  App.  595,  62 
S.  W.  1097;  St.  Louis  Trust  Co.  v.  Riley,  70 
Fed.  32,  16  C.  C.  A.  610,  30  L.  R.  A.  456; 
Farmers'  L.  &  T.  Co.  v.  Kansas  City,  etc.,  R. 
Co.,  53  Fed.  182.    See  also  supra,  V,  B,  1,  gy 

(II),  (B). 

4.  Southern  R.  Co.  v.  Carnegie  Steel  Co., 
176  U.  S.  257,  20  S.  Ct.  347,  44  L.  ed.  458; 
Rodger  Ballast  Car  Co.  v.  Omaha,  etc.,  R. 
Co.,  154  Fed.  629,  83  C.  C.  A.  403;  Gregg 
Mercantile  Trust  Co.,  109  Fed.  220,  48  C.  C. 
A.  318;  Rhode  Island  Locomotive  Works  V, 
Continental  Trust  Co.,  108  Fed.  5,  47  C.  C. 
A.  147 ;  Illinois  Trust,  etc.,  Bank  v.  Doud,  105 
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(2)  Salary  of  Officers  and  Counsel  Fees.  The  claim  of  the  president  of 
the  insolvent  corporation  for  unpaid  salary  before  the  appointment  of  a  receiver 
is  not  one  which  is  entitled  to  be  preferred  to  that  of  hen  creditors.^  An  order 
appointing  a  receiver  and  providing  for  the  payment  of  all  wages  due  employees 
for  services  rendered  within  a  limited  time  theretofore  means  regular  employees, 
employed  generally,  and  not  for  a  particular  act.®  A  lawyer  employed  at  a  fixed 
salary  is  held  to  come  within  this  class  and  to  be  within  the  protection  of  the  order,' 
but  it  is  otherwise  as  to  counsel  employed  for  a  special  purpose.^  In  some  states 
the  statute  prefers  all  persons  doing  labor  or  service  of  whatever  character,  in 
the  regular  employ  of  the  corporation.^  In  others  the  preference  is  restricted 
to  the  wages  of  employees,  operatives,  and  laborers. 

(3)  Claims  For  Damages.  An  unsecured  claim  for  damages  arising  from 
the  neghgence  of  a  corporation  before  the  appointment  of  a  receiver  is  not  a  pref- 
erential claim  to  be  paid  at  the  expense  of  the  mortgage  liens,"  unless  by  the 
order  of  the  court  appointing  the  receiver  it  may  be  made  so.^^  Nor  is  a  claim 
for  breach  of  contract  one  on  which  a  claim  to  preference  over  a  mortgage  can 
arise. 

(4)  Claim  of  Surety  on  Bond  Given  in  Actions  Against  Company.  Where 
one  becomes  surety  upon  a  bond  filed  in  an  injunction  suit  brought  to  restrain 
a  threatened  levy  of  execution  upon  the  rolling  stock  of  a  railroad  which  is  subject 
to  a  mortgage,  he  is  entitled  to  be  protected  by  having  a  judgment  obtained 


Fed.  123,  44  C.  C.  A.  389,  52  L.  E.  A.  481; 
International  Trust  Co.  v.  T.  B,  Townsend 
Erick,  etc.,  Co.,  95  Fed.  850,  37  C  C.  A.  396. 

5.  Addison  v.  Lewis,  75  Va.  701 ;  Augusta 
^at.  Bank  V).  Carolina,  etc.,  R.  Co.,  63  Fed. 
25.    See  also  swpra,  IV,  F,  6,  e,  (i),  (d). 

6.  Louisville,  etc.,  R.  Co.  i;.  Wilson,  138 
U.  S.  501,  11  S.  Ct.  405,  34  L.  ed.  1023; 
Pennsylvania  Finance  Co.  v.  Charleston,  etc., 
E.  Co.,  52  Fed.  526. 

7.  Gurney  v.  Atlantic,  etc.,  E.  Co.,  58  K  Y. 
358  [reversing  2  Thomps.  &  C.  446]. 

8.  Gregg  v.  Mercantile  Trust  Co.,  109  Fed. 
220,  48  C.  C.  A.  318. 

Railroad  expenses  see  Railroads,  33  Cyc. 
533. 

9.  See  the  statutes  of  the  several  states. 
And  see  cases  cited  infra,  this  note. 

The  general  manager  of  a  corporation  who 
is  also  a  stock-holder  and  director  is  entitled 
to  preferment  under  such  a  statute  for  two 
months'  wages  next  preceding  the  institution 
of  proceedings  in  insolvency.  Buvinger  V. 
Evening  Union  Printing  Co.,  (N.  J.  Ch.  1907) 
65  Atl.  482. 

10.  See  the  statutes  of  the  several  states. 
And  see  the  cases  cited  infra,  this  note. 

A  superintendent  and  an  attorney  are  not 
"  employees,  operatives  or  laborers,"  or  their 
earnings  "  wages,"  within  a  statute  preferring 
the  claims  for  wages  of  such  persons.  People 
V.  Remington,  45  Hun  (N.  Y.)  329  [affirmed 
in  109  N.  Y.  63L  16  N.  E.  680]. 

rJeither  the  salary  nor  the  commissions 
of  a  traveling  salesman  are  "  wages  "  within 
such  a  statute.  People  v.  Remington,  45 
Hun  (N.  Y.)  329  [affirmed  in  109  N.  Y.  631, 
16  N.  E.  680]. 

Such  a  statute  is  designed  to  secure  the 
prompt  payment  of  the  wages  of  persons 
who,^  as  a  class,  are  dependent  upon  their 
earnings  for  the  support  of  themselves  and 
their  families,  and  is  not  designed  to  give 


a  preference  to  the  salaries  and  compensation 
due  to  the  officers  and  employees  of  corpora- 
tions occupying  superior  positions  of  trust 
and  profit.  People  v.  Remington,  45  Hun 
(N.  Y.)  329  [affirmed  in  109  N.  Y.  631,  16 
N.  E.  680]. 

11.  Atchison,  etc.,  R.  Co.  v.  Osborn,  148 
Fed.  606;  Atlantic  Trust  Co.  v.  Dana,  128 
Fed.  209,  62  C.  C.  A.  657;  Veatch  v.  Ameri- 
can L.  &  T.  Co.,  84  Fed.  274,  28  C.  C.  A.  384; 
Farmers'  L.  &  T.  Co.  v.  Northern  Pac.  R.  Co., 
74  Fed.  431;  Ames  v.  Union  Pac.  R.  Co.,  74 
Fed.  335;  Foreman  v.  Central  Trust  Co..  71 
Fed.  776,  18  C.  C.  A.  321;  Farmers'  L.  &  T. 
Co.  V.  Detroit,  etc.,  R.  Co.,  71  Fed.  29;  St. 
Louis  Trust  Co.  v.  Riley,  70  Fed.  32,  16  C.  C. 
A.  610,  30  L.  R.  A.  456;  Farmers'  L.  &  T.  Co. 
V.  Green  Bay,  etc.,  R,  Co.,  45  Fed.  664;  Easton 
V.  Houston,  etc.,  R.  Co.,  38  Fed.  12;  Farmers' 
L.  &  T.  Co.  V.  Vicksburg,  etc.,  R.  Co.,  33  Fed. 
778;  Central  Trust  Co.  v.  East  Tennessee, 
etc.,  R.  Co.,  30  Fed.  895;  Central  Trust  Co. 
V.  Wabash,  etc.,  R.  Co.,  28  Fed.  871;  Hiles  v. 
Case,  14  Fed.  141,  9  Biss.  549.  Compare 
Farmers'  L.  &  T.  Co.  v.  Northern  Pac.  R.  Co., 
71  Fed.  245.  Contra,  Green  v.  Coast  Line  R. 
Co.,  97  Ga.  15,  24  S.  E.  814,  54  Am.  St.  Rep. 
379,  33  L.  R.  A.  806.  See  also  Railkoads,  33 
Cyc.  540. 

12.  Walker  v.  Green,  60  Kan.  20,  55  Pac. 
281;  Farmers'  L.  &  T.  Co.  v.  Northern  Pac. 
R.  Co.,  74  Fed.  431;  Central  Trust  Co.  v. 
East  Tennessee,  etc.,  R.  Co.,  69  Fed.  658; 
Farmers'  L.  &  T.  Co.  v.  Kansas  City,  etc.,  R. 
Co.,  53  Fed.  182;  Dow  v.  Memphis,  etc.,  R. 
Co.,  20  Fed.  260.  See  also  Ex  p.  Brown,  IS 
S.  C.  87.  But  see  Farmers'  L.  &  T.  Co.  v. 
Detroit,  etc.,  R.  Co.,  71  Fed.  29,  where  it  is 
said  that  a  court  of  equity  has  no  power  to 
displace  the  vested  right  of  bondholders  in 
favor  of  such  a  claim. 

13.  Fordvce  r.  Omaha,  etc..  R.  Co.,  145 
Fed.  544;  Central  Trust  Co.  v.  Wabash,  etc., 
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against  him  on  the  bond  paid  by  the  receiver  out  of  the  assets  of  the  corporation/* 
especially  where  the  receiver  has  used  earnings  to  increase  the  corpus  of  the 
estate;  and  it  is  not  necessary  for  the  surety  to  first  pay  the  judgment  before 
applying  for  relief.^^  A  fortiori  is  this  true  where  the  surety  enters  into  his  obli- 
gation at  the  request  of  the  trustee  in  the  mortgage.^^  On  the  other  hand  it  has 
been  held  that  the  claim  of  a  surety  cannot  be  thus  given  preference  over  the 
mortgage  bonds,  where  the  hen  of  the  latter  is  superior  to  that  of  the  judgment, 
and  there  has  been  no  diversion  of  funds  to  the  benefit  of  the  bondholders  so  as. 
to  create  an  equity  to  a  preference.^^ 

(5)  Statutory  Preferences.^^  In  many  of  the  states,  the  legislature  has; 
provided  for  the  matter  of  laborers'  and  materialmen's  preferences  more  or  less 
extensively.^**  In  some  states  the  preference  is  given  to  both  laborers  and  material- 
men;   in  others  only  laborers  are  protected.^^ 


R.  Co.,  32  Fed.  566.  See  also  supra,  IV,  F,  6, 
e,  (I),  (D). 

14.  Union  Trust  Co.  v.  Morrison,  125  U.  S. 
691,  8  S.  Ct.  1004,  31  L.  ed.  825,  distinguish- 
ing the  ease  from  those  where  the  claim  was 
for  operating  expenses  only,  by  referring  to 
the  facl>  that  the  claim  was  based  upon  a 
hona  fide  effort  to  preserve  the  fund  itself 
from  waste;  and  further  distinguishing  it 
from  the  case  of  the  claim  of  an  intervener 
to  be  subrogated  to  the  lien  of  the  judgment 
which  was  subject  to  the  lien  of  the  mort- 
gage. See  also  Rome,  etc.,  R.  Co.  v.  Sibert, 
97  Ala.  393,  12  So.  69;  Farmers'  L.  &  T.  Co. 
V.  Northern  Pac.  R.  Co.,  71  Fed.  245. 

The  ground  of  the  claim  is  that  the  lia- 
bility of  the  surety  is  incurred  for  the  pur- 
pose of  preserving  the  fund  which  will  ulti- 
mately be  appropriated  to  the  payment  of 
the  mortgage  debt.  Union  Trust  Co.  v.  Morri- 
son, 125  U.  S.  591,  8  S.  Ct.  1004,  31  L.  ed.  825; 
Jones  V.  Central  Trust  Co.,  73  Fed.  568,  19 
C.  C.  A.  569. 

15.  Union  Trust  Co.  v.  Morrison,  125  U.  S. 
591,  8  S.  Ct.  1004,  31  L.  ed.  825. 

16.  Union  Trust  Co.  v.  Morrison,  125  U.  S. 
591,  8  S.  Ct.  1004,  31  L.  ed.  825;  Jones  v. 
Central  Trust  Co.,  73  Fed.  568,  19  C.  C.  A. 
569. 

17.  Jones  v.  Central  Trust  Co.,  73  Fed. 
568,  19  C.  C.  A.  569. 

18.  Whitely  v.  Central  Trust  Co.,  76  Fed. 
74,  22  C.  C.  A.  67,  34  L.  R.  A.  303 ;  Farmers' 
L.  &  T.  Co.  V.  Northern  Pac.  R.  Co.,  68 
Fed.  36.  See  also  Matter  of  Croton  Ins.  Co., 
2  Barb.  Ch.  (N.  Y.)  360;  Blair  v.  St.  Louis, 
etc.,  R.  Co.,  23  Fed.  523. 

19.  See,  generally.  Railroads,  33  Cyc.  537. 

20.  See  the  statutes  of  the  several  states. 
And  see  the  cases  cited  infra,  this  section. 

Validity. —  Such  laws  are  founded  upon 
the  highest  public  policy,  and  are  constitu- 
tional and  valid.  Trust  r.  Miami  Oil  Co., 
19  Ohio  Cir.  Ct.  727,  10  Ohio  Cir.  Dec.  372. 

Loss  of  preference  by  failure  to  give  no- 
tice.—Mould  V.  Mould,  28  Pa.  Super.  Ct. 
318,  holding  that  a  sale  by  a  receiver  under  a 
decree  of  court  is  in  effect  under  execution 
process,  and  wage  claimants  lose  their  right 
of  preference  by  failing  to  give  notice  prior 
to  the  sale. 

Salary  of  officers  and  attorney  under  such 
statute  see  supra,  V,  B,  1,  g,  (ii),  (c),  (2). 

[V,  B,  1,  g,  (ll),  (C),  (4)] 


21.  Hicks  V.  Consolidation  Coal  Co.,  7T 
Md.  86,  25  Atl.  979 ;  Poland  v.  Lamoille  Val- 
ley R.  Co.,  52  Vt.  144. 

Effect  in  federal  court. —  Under  the  laws 
of  Georgia,  which  gives  no  liens  on  mort- 
gaged property  superior  to  the  mortgage, 
except  for  taxes  and  to  laborers,  mechanics,, 
and  materialmen  who  take  proper  steps  to 
protect  their  liens,  the  federal  court  will  not 
give  priority  to  any  other  liens,  in  distribut- 
ing the  earnings  of  a  mortgaged  road  in  the 
hands  of  a  receiver  and  the  proceeds  of 
the  receiver's  sale.  Jessup  v.  Atlantic,  etc., 
R.  Co.,  12  Fed.  Cas.  No.  7,299,  3  Woods 
441. 

Goods  furnished  laborers  on  orders  are 

not  "  supplies  furnished  the  company  and 
necessary  for  its  operation"  so  as  to  be  en- 
titled, under  the  Virginia  statute  of  March 
21,  1877,  as  amended  by  the  act  of  April  2, 
1879,  to  priority  over  a  lien  created  by  mort- 
gage. Philadelphia  Seventh  Nat.  Bank  v. 
Shenandoah  Iron  Co.,  35  Fed.  436. 

22.  See  Meyer  v.  Chicago,  etc.,  R.  Co.,  88 
111.  App.  373;  St.  Paul  Title  Ins.,  etc.,  Co. 
V.  Diagonal  Coal  Co.,  95  Iowa  551,  64  N.  W. 
606;  Metropolitan  Trust  Co.  v.  Tonawanda 
Valley,  etc.,  R.  Co.,  103  N.  Y.  245,  8  N.  E. 
488. 

Under  N.  Y.  Laws  (1885),  c.  376,  provid- 
ing that  "where  a  receiver  of  a  corporation 
.  .  .  shall  be  appointed,  the  wages  of  the  em- 
ployees, operatives  and  laborers  thereof  shall 
be  preferred  to  every  other  debt  or  claim 
against  such  corporation,  and  shall  be  paid 
by  the  receiver  from  the  moneys  of  such 
corporation  which  shall  first  come  to  hia 
hands,"  the  preference  does  not  extend  to 
wages  earned  before  the  act  went  into  effect. 
People  V.  Remington,  45  Hun  (N.  Y.)  320 
[affirmed  in  109  N.  Y.  631,  16  N.  E.  680]. 

Ohio  Rev.  St.  §  3206a,  giving  laborers  a 
preference  for  claims  for  labor  performed 
within  three  months  prior  to  the  appoint- 
ment of  a  receiver,  is  not  limited  to  a  claim 
against  real  estate,  and  is  not  waived  by 
failure  to  file  an  itemized  statement  with 
the  recorder,  as  therein  provided  for  liena 
on  real  estate.  Trust  v.  Miami  Oil  Co.,  19 
Ohio  Cir.  Ct.  727,  10  Ohio  Cir.  Dec.  372. 

Prior  lien  on  "assets." — Under  the  New 
Jersey  Act  of  April  8,  1892,  §§  1,  2,  provid- 
ing that  in  case  of  the  insolvency  of  a  cor- 
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(6)  Effect  of  Assignment  of  Cla.im.  The  right  of  preference  is  one  that 
attaches  to  the  debt,  and  not  to  the  person  of  the  original  creditor;  consequently 
the  right  passes  to  an  assignee  of  the  debt. 

(d)  Time  of  Incurring  Debt.  Claims  which  will  be  accorded  priority  under 
the  rule  above  stated  must  have  been  incurred  within  a  reasonable  time  before 
the  appointment  of  the  receiver,  the  duration  of  which,  however,  is  not  fixed 
by  any  arbitrary  rule,^^  although  the  courts  have  often  adopted  the  period  of 
six  months  as  that  behind  which  they  will  not  go  in  making  such  preferential 
allowance.^*^ 

2.  Determination  of  Priority.  The  court  in  which  the  receivership  is  pending 
may  fix  priorities  as  between  the  parties  before  it,^^  and  the  relative  dignity  or 
priority  of  the  different  claims  against  property  in  the  hands  of  a  receiver  may 
be  settled  as  well  before  as  after  the  sale  of  the  property.^^  Sometimes  receivers 
not  only  have  the  power  but  it  is  their  duty  to  settle  priorities.^®  It  has  been 
held  that  one  having  a  right  to  be  paid  out  of  the  funds  in  the  receiver's  hands 
may  seek  its  enforcement  by  petition  in  the  receivership,^"^  or  motion.^^    A  receiver 


poration,  its  employees  shall  have  a  prior 
lien  on  the  "  assets "  for  the  amount  of 
wages  due  them,  retspectively,  for  services 
rendered  within  two  months  next  preceding 
the  institution  of  insolvency  proceedings,  the 
term  "  assets "  does  not  mean  simply  the 
property  remaining  after  exhausting  liens 
thereon  accruing  prior  to  insolvency,  but 
the  property  which  comes  to  the  receiver  to 
be  administered,  without  reference  to  whether 
it  is  encumbered  by  liens;  and  consequently 
a  laborer's  lien  is  prior  to  the  lien  of  a 
judgment  entered  against  the  corporation 
before  its  insolvency.  Fitzgerald  v.  Maxim 
Powder  Mfg.  Co.,  (N.  J.  Ch.  1896)  33  Atl. 
1064. 

23.  Mcllhenny  v.  Binz,  80  Tex.  1,  13  S.  W. 
655,  26  Am.  St.  Rep.  705 ;  Burnham  v.  Bowen, 
111  U.  S.  776,  4  S.  Ct.  675,  28  L.  ed,  596; 
Union  Trust  Co.  v.  Walker,  107  U.  S.  596, 

2  S.  Ct.  299,  27  L.  ed.  490;  Northern  Pac. 
R.  Co.  V.  Lamont,  69  Fed.  23,  16  C.  C.  A. 
364;  Pennsylvania  Finance  Co.  v.  Charleston, 
etc.,  R.  Co.,  49  Fed.  693.  But  see  Skiddy  v. 
Atlantic,  etc.,  R.  Co.,  22  Fed.  Cas.  No.  12,922, 

3  Hughes  320. 

Claim  against  railroad  see  Railroads,  33 
Cyc.  537. 

24.  See  swpra,  V,  B,  1,  g,  (ii),  (a),  (b). 

25.  Central  Trust  Co.  v.  Thurman,  94  Ga. 
735,  20  S.  E.  141.  And  see  Railkoads,  33 
Cyc.  536. 

26.  Manchester  Locomotive  Works  v. 
Truesdale,  44  Minn.  115,  46  N.  W.  301,  9 
L.  R.  A.  140.  And  see  Railroads,  33  Cyc. 
536. 

27.  Metropolitan  Trust  Co,  v.  Lake  Cities 
Electric  R.  Co.,  100  Fed.  897,  where,  how- 
ever, as  to  the  effect  of  the  declaring  of 
receiver's  certificates  prior  liens  in  a  suit 
in  which  mortgagees  were  not  parties,  it 
was  held  that  in  a  subsequent  suit  in  an- 
other court  to  foreclose  a  mortgage  the 
order  for  the  issue  of  the  certificates  in  the 
first  suit  was  not  binding  upon  those  not 
parties  thereto  and  that  the  court  in  the 
latter  suit  had  jurisdiction  to  decree  fore- 
closure, without  interfering  with  the  posses- 
sion of  the  receiver  in  the  first  suit,  and 


to  determine  priorities  of  the  receiver's  cer* 
tificates,  all  parties  interested  in  the  queS' 
tion  being  before  the  court  in  the  foreclosure 
suit. 

Receiver  not  permitted  to  attack. —  "Where 
a  judgment  under  which  a  levy  has  been 
made  on  the  property  of  the  corporation  is 
made,  by  order  of  the  court,  a  preferred 
claim,  to  be  first  paid  by  the  receiver,  such 
order  cannot  be  annulled  in  a  separate  ac- 
tion brought  by  the  receiver  to  set  aside 
the  judgment.  Ridgway  v.  Symons,  4  N.  Y. 
App.  Div.  98,  38  N.  Y.  Suppl.  895. 

28.  Ferris  v.  Van  Ingen,  110  Ga.  102,  35 
S.  E.  347,  holding  that  where  property  is 
in  the  hands  of  the  receiver,  and  there  are 
several  creditors  claiming  priority  as  to  their 
liens,  it  is  not  error  for  the  court  to  render 
a  final  decree  fixing  the  rights  and  priori- 
ties of  the  different  creditors  before  the 
sale  of  the  property. 

29.  Ennis  v.  Eden  Mills  Paper  Co.,  65 
N.  J.  L.  577,  48  Atl.  610;  Demott  v.  Stock- 
ton Paper  Ware  Mfg.  Co.,  32  N.  J.  Eq.  124; 
Smith  V.  Trenton  Delaware  Falls  Co.,  4 
N.  J.  Eq.  505. 

30.  Hatch  V.  Van  Dervoort,  54  N.  J.  Eq. 
511,  34  AtL  938. 

Adverse  claimants  generally  see  supra,  IV, 
D,  6,  a. 

Remedies  against  receiver  generallv  see  in- 
fra, VI,  D,  2. 

31.  Artisan's  Bank  v.  Treadwell,  34  Barb. 
(N.  Y.)  553,  holding,  in  a  case  involving? 
a  motion  by  an  adverse  claimant,  that  the 
order  may  be  refused  if,  the  matters  involved 
require  more  deliberate  consideration  than 
can  be  given  on  a  motion.  See  also  INIobile 
Bank  i\  Planters',  etc..  Bank,  1  Ala.  109. 

Priority  of  adverse  claimant. —  But  it  has 
been  held  that  an  order  deelarinc:  the  priority 
of  a  claim  and  adjudging  payment  will  not 
be  made  on  petition  by  an  intervener  until 
a  decree  has  been  made  in  tlie  action  in 
which  the  receiver  was  ap])ointod  and  no- 
tice has  been  ^iven  to  all  other  creditors 
interested  in  the  distribution  of  the  fund. 
TTnbbard  r.  Guild,  2  Puor  (N.  Y.)  685,  hold- 
ing, however,  that  to  protect  the  petitioner 
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in  supplementary  proceedings,  after  the  extension  of  the  receivership  in  several 
actions,  may  bring  suit  to  have  priorities  determined  as  between  the  conflicting 
claims  to  the  fund  in  his  hands.^^ 

C.  Parties,  Property,  and  Funds  Liable  For  Receivership  Expenses  — 

1.  In  General.  Receivership  expenses,  in  the  absence  of  statute,  should  in  all 
cases,  as  between  the  parties,  be  adjudged  upon  equitable  principles. The 
general  rule  is  that  a  receiver's  compensation  and  the  expenses  necessarily  incurred 
by  him  in  preserving  and  caring  for  the  property  under  the  order  of  a  court 
of  competent  jurisdiction  are  a  charge  upon  and  should  be  paid  out  of  the  fund 
or  property  in  his  hands,^^  although  the  party  procuring  the  appointment  is 


an  order  should  be  made  restricting  the  re- 
ceiver from  paying  out  the  funds  without 
notice  to  the  claimant,  until  his  riglits  are 
determined. 

Adverse  claimants  generally  see  supra,  IV, 
D,  6,  a. 

Presentation  and  filing  of  claims  see  supra, 
V,  2. 

32.  Bamberger  v.  Fillebrown,  12  Misc. 
(N.  Y.)  328,  33  N.  Y.  Suppl.  614. 

33.  Liability  of  purchaser  see  supra,  IV, 
H,  12,  b. 

Liability  of  party  upon  redelivery  see  su- 
pra,  IV,  I,  2. 

Requiring  bond  on  appointment  see  supra, 
III,  E,  7,  b. 

34.  French  v.  Gifford,  31  Iowa  428;  Es- 
puela  Land,  etc.,  Co.  r.  Bindle,  11  Tex.  Civ. 
App.  262,  32  S.  W.  582;  Nutter  v.  Brovvn, 
58  W.  Va.  237,  52  S.  E.  88,  1  L.  R.  A.  N.  S. 
1083. 

35.  Alabama. —  Beckwith  t'.  Carroll,  56 
Ala.  12. 

California. —  Ephraim  v.  Pacific  Bank,  129 
Cal.  589,  62  Pac.  177. 

Colorado. —  Welch  v.  Renshaw,  14  Colo. 
App.  526,  59  Pac.  967. 

Florida. —  State  v.  Florida  Cent.  R.  Co., 
16  Fla.  703. 

Georgia. —  Sparks  v.  Georgia,  etc.,  R.  Co., 
113  Ga.  nil,  39  S.  E.  470;  Rounsaville  v. 
Langston,  99  Ga.  117,  24  S.  E.  972. 

Illinois. —  Highlev  V.  Deane,  168  111.  266, 
48  N.  E.  50;  Heise  v.  Starr,  44  111.  App. 
406. 

7o?ra.— Frick  v.  Fritz,  124  Iowa  529,  100 
N.  W.  513;  Gallagher  v.  Gingrich,  105  Iowa 
237,  74  N.  W.  763;  St.  Paul  Title  Ins..  etc., 
Co.  r.  Diagonal  Coal  Co.,  95  Iowa  551,  64 
N.  W.  606;  Jaffray  i:  Raab,  72  Iowa  335, 
33  N.  W.  337;  Radford  v.  Folson,  55  Iowa 
276,  7  N.  W.  604. 

Kentucky. —  Granger  v.  Old  Kentucky 
Paper  Co.,  105  Kv.  683,  49  S.  W.  477,  20 
Ky.  L.  Rep.  1491."^ 

"Maryland. —  Horn  V.  Bohn,  96  Md.  8,  53 
Atl.  576. 

Minnesota. —  Joslyn  v.  Athens  Coach,  etc., 
Co.,  43  Minn.  534,  46  N.  W.  77. 

Montana. —  Hutchinson  v.  Hampton,  1 
Mont.  39. 

New  Jersey. —  Lembeck  v.  Jarvis  Terminal 
Cold  Storage  Co.,  (Ch.  1904)  59  Atl.  565, 
holding  that  mortgagees,  bondholders,  and 
lienors  of  a  corporation  take  subject  to  the 
effect  of  insolvency  proceedings  which  may 
subsequently  be  commenced,  and  in  which 
a  receiver  may  be  appointed  of  all  the  cor- 
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porate  assets,  including  the  property  upon 
which  the  encumbrance  has  been  so  acquired, 
and  a  receiver  and  his  counsel  appointed 
in  a  suit  begun  on  behalf  of  the  stock-holders 
and  general  creditors  of  an  insolvent  cor- 
poration, but  which  from  the  start  was  prac- 
tically a  mortgagee's  suit  to  foreclose  liens 
and  adjust  priorities,  should  be  allowed  the 
same  compensation  which  they  would  have 
been  entitled  to  receive  if  they  had  been 
appointed  in  a  suit  to  foreclose  the  mortgage. 

New  York. —  Locke  v.  Covert,  42  Hun  485, 
6  N.  Y.  St.  55,  12  N.  Y.  Civ.  Proc.  31; 
Galster  v.  Syracuse  Sav.  Bank,  29  Hun  594; 
Crook  V.  Findley,  60  How.  Pr.  375. 

North  Dakota. —  Cutter  v.  Pollock,  7  N.  D. 
631,  76  N.  W.  235. 

Ohio. —  Sturwold  v.  George  Vehr  Parlor 
Frame  Co.,  7  Ohio  S.  &  C.  PL  Dec.  133,  5 
Ohio  N.  P.  37. 

Oregon. —  Ford  v.  Gilbert,  42  Oreg.  528,  71 
Pac.  971;  Tobin  v.  Portland  Mills  Co.,  41 
Oreg.  269,  68  Pac.  749,  1108. 

jRJiode  Island. —  Mauran  i".  Crown  Carpet 
Lining  Co.,  23  R.  L  344,  50  Atl.  387;  Tilling- 
hast  V.  Champlin,  4  R.  L  173,  67  Am.  Dec. 
510. 

Tennessee. —  Stretch  v.  Gowdey,  3  Tenn. 
Ch.  565. 

Texas. —  Byrne  v.  Lake  Charles  First  Nat. 
Bank,  20  Tex.  Civ.  App.  194,  49  S.  W.  706; 
Espuela  Land,  etc.,  Co.  v.  Bindle,  11  Tex.  Civ. 
App.  262,  32  S.  W.  582. 

United  States. —  Atlantic  Trust  Co.  v. 
Chapman,  208  U.  S.  360,  52  L.  ed.  528  Ire- 
versing  145  Fed.  820,  76  C.  C.  A.  396]; 
Clark  V.  Brown,  119  Fed.  130,  57  C.  C.  A. 
76;  Elk  Fork  Oil,  etc.,  Co.  v.  Foster,  99 
Fed.  495,  39  C.  C.  A.  615;  Burden  Central 
Sugar-Refining  Co.  v.  Ferris  Sugar-Mfg.  Co., 
87  Fed.  810,  31  C.  C.  A.  233;  Ferguson  v. 
Dent,  46  Fed.  88;  Blair  V.  St.  Louis,  etc.,  R. 
Co.,  20  Fed.  351. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  397. 

Rule  applied  to  counsel  fees. —  Loudon  r. 
Coleman,  62  Ga.  146;  How  v.  Jones,  60  Iowa 
70,  14  N.  W.  193;  State  v.  Active  Bldg.,  etc.. 
Assoc.,  102  Mo.  App.  675,  77  S.  W.  171; 
Atty.-Gen.  v.  Continental  L.  Ins.  Co.,  27 
Hun  (N.  Y.)  195,  63  How.  Pr.  129;  Hand 
V.  Savannah,  etc.,  R.  Co.,  21  S.  C.  162;  Kil- 
Patrick  v.  Herton,  15  Wyo.  501,  89  Pac. 
1035;  Pennsylvania  L.  Ins.,  etc.,  Co.  v.  Jack- 
sonville, etc.,  R.  Co.,  93  Fed.  60,  35  C.  C.  A. 
202;  Sowles  v.  National  LTnion  Bank,  82 
Fed.  139;  Petersburg  Sav.,  etc.,  Co.  v.  Della- 
torre,  70  Fed.  643,  17  C.  C.  A.  310.  If  there 
is  no  other  fund  out  of  which  such  a  claim 
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ultimately  unsuccessful.^^  It  has  been  held  improper,  however,  to  enter  a  judg- 
ment in  the  receiver's  favor  for  his  compensation  and  expenses.  He  is  not  a 
party  to  the  suit,  and  has  no  personal  interest  in  the  htigation,^^  although  the 
irregularity  in  entering  such  judgment  will  not  justify  reversal,  where  the  expenses, 
if  taxed  as  costs,  would  equal  the  amount  of  the  judgment. But  the  authori- 
ties are  not  entirely  agreed  as  to  how  far  or  under  what  circumstances  such  expenses 
are  charged  against  the  parties  or  may  be  retained  out  of  the  funds.  Thus  they 
are  sometimes  taxed  as  costs  to  be  allowed  out  of  the  fund,^^  or  are  taxed  against 


can  be  paid,  it  is  chargeable  on  the  corpus 
of  the  property.  Central  Trust  Co.  v.  Thur- 
man,  94  Ga.  735,  20  S.  E.  141;  Louisville, 
etc.,  E.  Co.  V.  Wilson,  138  U.  S.  501,  11 
S.  Ct.  405,  34  L.  ed.  1023. 

In  proceedings  taken  by  a  receiver  to  bring 
a  particular  question  before  the  court,  the 
costs  may  be  ordered  to  be  paid  by  the  re- 
ceiver out  of  the  fund,  the  question  being 
one  which  it  was  reasonable  to  have  brought 
before  the  court.  Iddings  v.  Bruen,  4  Sandf. 
Ch.  (N.  Y.)  417. 

As  between  a  landlord  and  tenant,  the  ten- 
ant is  liable  for  the  expenses  of  a  receiver, 
made  necessary  by  the  tenant's  neglect  to 
care  for  and  gather  the  crop.  Beckwith  v. 
Carroll,  56  Ala.  12. 

Receivers  who  by  order  of  court  collect 
accounts  assigned  as  security  are  entitled  to 
compensation  for  their  services  out  of  the 
funds  so  collected.  Preston  Nat,  Bank  v. 
George  T.  Smith  Middlings  Purifier  Co.,  102 
Mich.  462,  60  N.  W.  981. 

Waiver  of  irregularity  or  impropriety  in 
appointment. —  While,  on  objection  made  in 
time,  an  order  irregularly  or  improperly 
appointing  a  receiver  will  be  revoked  or  re- 
versed on  appeal,  this  defect  may  be  cured 
by  stipulation  filed,  and  it  cannot  then  be 
invoked  to  defeat  the  legitimate  expenses  of 
the  receiver  in  the  execution  of  his  duties. 
Crouse  v.  Bedell,  11  Pa.  Super.  Ct.  598; 
Nutter  V.  Brown,  58  W.  Va.  237,  52  S.  E. 
88,  1  L.  R.  A.  N.  S.  1083.  Thus  if  de- 
fendant, by  his  stipulation,  undertakes  to 
share  such  expenses,  he  cannot  afterward 
be  heard  to  complain  of  the  original  error. 
Ft.  Jefferson  Imp.  Co.  v.  Dupoyster,  112  Ky. 
792,  66  S.  W.  1048,  24  Ky.  L.  Rep.  1199,  2 
L.  R.  A.  N.  S.  263;  Kimmerle  v.  Dowagiac 
Mfg.  Co.,  105  Mich.  640,  63  N.  W.  529.  So 
where  a  receiver  irregularly  appointed  is 
discharged  upon  a  bond  voluntarily  executed 
by  defendant  to  pay  the  costs  of  the  case, 
such  defendant  is  in  no  situation  to  contest 
the  legal  costs  of  the  receiver.  State  Jour- 
nal Co.  v.  Commonwealth  Co.,  43  Kan.  93, 
22  Pac.  982. 

Matters  covered  by  allowance  for  compen- 
sation not  taxed  again  in  fee  bill. —  In  re 
Insolvent  Corporation,  (N.  J.  Ch.  1899)  46 
Atl.  215,  holding  that  where  an  order  ap- 
pointing a  temporary  receiver  of  an  insolvent 
corporation,  which  provided  that  creditors 
and  stock-holders  should  show  cause,  etc., 
why  the  receiver  should  not  be  made  per- 
manent receiver,  and  that  a  copy  of  the  order 
should  be  mailed  to  each  creditor  and  stock- 
holder, etc.,  and  the  copy  of  the  order  was 
printed  on  postal  cards  and  so  mailed  to 


such  creditors  and  stock-holders,  on  taxation 
of  costs,  only  the  original  cost  of  the  postal 
cards  and  the  amount  charged  for  printing 
could  be  allowed;  that  the  clause  in  the 
chancery  fee  bill  providing  a  certain  amount 
"  for  drawing  notice  of  every  motion,  copy 
and  service,"  did  not  justify  the  taxing  of 
such  amount  for  the  labor  involved  in  pre- 
paring and  mailing  the  cards,  which  labor 
is  always  taken  into  account  in  fixing  the 
compensation  allowed  to  the  counsel  and 
the  receiver;  that  the  cost  of  such  labor 
bears  no  kind  of  proportion  to  the  fees  al- 
lowed for  drawing  and  serving  a  motion 
in  the  cause,  and  that  it  is  usually  paid 
by  the  receiver  if  he  has  any  funds  for  that 
purpose. 

36.  /076^a.— Frick  v.  Fritz,  124  Iowa  529, 
100  N.  W.  513;  Harrington  v.  Foley,  108 
Iowa  287,  79  N.  W.  64;  Jaffray  v.  Raab, 
72  Iowa  335,  33  N.  W.  337. 

'Neio  York. —  O'Mahoney  v.  Belmont,  37 
N.  Y.  Super.  Ct.  223  [affirmed  in  62  N.  Y. 
133]. 

North  DaJcota. —  Cutter  v.  Pollock,  7  N.  D. 
631,  76  N.  W.  235. 

Oregon. — ■  Hembree  v.  Dawson,  18  Oreg. 
474,  23  Pac.  264. 

United  States. —  Elk  Fork  Oil,  etc.,  Co.  v. 
Jennings,  90  Fed.  767;  Ferguson  v.  Dent, 
46  Fed.  88. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  399. 
See  also  the  cases  cited  supra,  note  35. 

37.  Bassick  Min.  Co.  v.  Schoolfield,  15 
Colo.  376,  24  Pac.  1049;  Antlers  Land,  etc., 
Co.  V.  Fesler,  14  Colo.  App.  201,  59  Pac.  406; 
McReynolds  v.  Brown,  121  111.  App.  261; 
Morse  v.  Hannibal,  etc.,  R.  Co.,  72  Mo.  585; 
Hutchinson  v.  Hampton,  1  Mont.  39.  But 
see  Herndon  v.  Hurter,  19  Fla.  397,  holding 
that  where  the  costs  are  taxed  against  the 
party  improperly  securing  the  appointment, 
the  receiver  is  entitled  to  a  decree  against 
such  party,  and  upon  such  decree  is  entitled 
to  a  writ  of  execution. 

38.  Antlers  Land,  etc.,  Co.  f.  Fesler,  14 
Colo.  App.  201,  59  Pac.  406. 

Creditor  of  receiver. — A  fortiori  is  it  wrong 
to  render  judgment  in  favor  of  creditors 
of  the  receiver.  Hendrie,  etc..  Mfg.  Co.  v. 
Parry,  37  Colo.  359,  80  Pac.  113. 

39.  Morse  v.  Hannibal,  etc.,  R.  Co.,  72 
Mo.  585  (right  to  tax  receiver's  compensa- 
tion as  costs  at  a  subsequent  term)  :  State 
i\  Active  Bldg.,  etc..  Assoc.,  102  Mo.  App. 
675,  77  S.  W."l71  (counsel  fees  taxed  after 
term  on  application  of  the  attorney). 

A  distinction  is  drawn  between  costs  of 
administration  and  of  litigation,  in  Missouri, 
by  which  the  latter  must  be  taxed  against 

[V,  C,  1] 


366    [34  Cyc] 


EEC  EI  VERS 


the  unsuccessful  party  whose  conduct  created  the  necessity  for  a  receiver/^  and 
it  has  been  stated  broadly  in  disapproving  the  practice  of  rendering  a  judgment 
in  favor  of  the  receiver  that  the  proper  method  to  be  pursued  is  to  tax  such  charges 
as  costs  in  the  ordinary  mode,"  or  to  allow  the  sum  out  of  the  property  in  the 
receiver's  hands  and  to  tax  it  as  costs  in  the  case.^^ 

2.  Party  Securing  Appointment  of  Receiver  • —  a.  In  General.  So  the  general 
rule  that  such  expenses  are  to  be  taken  out  of  the  fund  or  property  in  the  receiv- 
er's hands  is  held  not  to  contemplate  that  they  shall  be  taxed  as  costs  or  charged 
against  the  party  at  whose  instance  the  receiver  was  appointed,  merely  because 
he  is  ultimately  unsuccessful  on  the  merits  of  the  suit,^*  and  when  the  validity 
or  propriety  of  the  appointment  itself  is  not  attacked,  although  discrimina- 
tion has  been  made  in  this  regard  between  a  case  where  the  receiver  is  seeking 
protection  at  the  instance  of  the  innocent  suitor  and  one  where  the  defeated 
litigant  is  insisting  that  he  should  be  protected  to  the  detriment  of  his  adversary, 
it  being  held  that  in  the  latter  case  the  unsuccessful  litigant  may  be  called  upon 
for  reimbursement  to  the  extent  of  the  charges  which  have  been  taken  out  of 
the  property  of  the  successful  litigant.*® 

b.  When  Fund  Insuffleient  or  Fails.  Ordinarily  and  primarily,  in  proper 
cases  for  the  appointment  of  a  receiver,  the  property     and  not  the  party  who 


the  losing  party,  but  the  former  need  not 
in  all  circumstances.  The  receiver's  com- 
pensation is  classed  as  costs  of  the  litiga- 
tion taxable  against  the  losing  party.  Pullis 
t\  Pullis  Bros.  Iron  Co.,  90  Mo.  App.  244; 
St.  Louis  V.  St.  Louis  Gas-Light  Co.,  11  Mo. 
App.  237  \_affirmed  in  87  Mo.  223].  Counsel 
fees  are  classed  as  costs  of  administration, 
not  taxable  as  costs  in  the  litigation  against 
the  losing  party.  Pullis  v.  Pullis  Bros.  Iron 
Co.,  90  Mo.  App.  244;  St.  Louis  v.  St.  Louis 
Gas-Light  Co.,  11  Mo.  App.  243  [affinned 
in  87  Mo.  224].  But  such  expenses  are  not 
necessarily  to  be  paid  out  of  funds  in  the 
hands  of  the  receiver.  The  court,  where  the 
receivership  proceedings  are  had,  should  or- 
der counsel  fees  paid  out  of  the  trust  fund 
in  the  hands  of  the  receiver,  if  the  services 
of  the  attorney  were  rendered  in  the  inter- 
est of  the  receivership  or  trust ;  but  may, 
in  its  discretion,  tax  such  fees  as  costs 
against  the  losing  party,  if  the  necessity  or 
utility  of  the  legal  services  is  not  shown. 
Pullis  V.  Pullis  Bros.  Iron  Co.,  90  Mo.  App. 
•244;  St.  Louis  v.  St.  Louis  Gas-Light  Co, 
11  Mo.  App.  243  [affirmed  in  87  Mo.  224]. 
The  effect  of  these  decisions  is  to  leave  the 
matter  of  allowing  counsel  fees,  for  services 
rendered  by  an  attorney  to  a  receiver  and 
the  determination  of  whether  such  fees  shall 
be  taxed  against  the  losing  party,  to  the  dis- 
cretion of  the  chancellor,  subject  to  revision 
if  the  discretion  is  abused.  Pullis  v.  Pullis 
Bros.  Iron  Co.,  supra. 

40.  Ervin  v.  Collier,  2  Mont.  605,  as  to 
receiver's  compensation. 

41.  McReynolds  v.  Brown,  121  111.  App. 
261. 

42.  Antlers  Land,  etc.,  Co.  v.  Fesler,  14 
Colo.  App.  201,  59  Pac.  406;  Hutchinson  v. 
Hampton,  1  Mont.  39. 

Where  expenses  are  incurred  by  a  receiver 
■without  authority  of  court,  they  cannot  be 
taxed  in  his  favor  as  costs  of  the  action,  and 
made  a  charge  against  any  of  the  parties 
to  the  suit.  Hendrie,  etc.,  Mfg.  Co.  v.  Parry, 
37  Colo.  359,  86  Pac.  113. 
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43.  See  supra,  text  and  note  35. 

44.  Ferguson  v.  Dent,  46  Fed.  88,  where 
it  was  said  that  in  no  case  can  the  proper 
expenses  of  a  receiver  or  his  compensation 
be  taxed  as  costs  against  the  losing  party 
where  his  appointment  was  proper  and  legal, 
and  made  by  a  court  in  the  exercise  of  its 
undoubted  jurisdiction,  and  where  the  fund 
in  the  receiver's  hands  is  sufficient  to  pay 
such  expenses. 

45.  Jaffray  v.  Raab,  72  Iowa  335,  33  N.  W. 
337;  Cutter  v.  Pollock,  7  N.  D.  631,  76  N.  W. 
235;  Ford  v.  Gilbert,  42  Oreg.  528,  71  Pac. 
971. 

46.  Cutter  v.  Pollock,  7  N.  D.  631,  76 
]Sr.  W.  235.  See  also  Espuella  Land,  etc., 
Co.  V.  Bindle,  11  Tex.  Civ.  App.  262,  32 
S.  W.  582.  In  Mallette  v.  Ft.  Worth  Phar- 
macy Co.,  21  Tex.  Civ.  App.  267,  51  S.  W. 
859,  it  is  held  that  creditors  who  are  de- 
feated in  a  suit  to  have  attachment  liens 
on  their  debtor's  property  vacated,  after 
they  have  caused  the  property  to  be  placed 
in  the  hands  of  a  receiver,  cannot  complain 
that  the  costs,  except  the  expenses  incident 
to  the  care  and  sale  of  the  attached  property, 
are  taxed  against  them,  including  the  com- 
pensation allowed  the  receiver,  which  ia 
within  the  court's  discretion. 

Mere  irregularities  in  the  appointment  of 
a  special  receiver,  which  have  been  acquiesced 
in  by  the  parties,  will  not  deprive  the  suc- 
cessful party  of  a  decree  over  against  his 
adversary  for  the  amount  of  such  damages, 
when  it  has  been  allowed  out  of  a  fund  be- 
longing to  the  party  so  prevailing.  Nutter 
V.  Brown,  58  W.  Va.  237,  52  S.  E.  88,  1 
L.  R.  A.  1083. 

After  making  provisional  allowance. —  The 
court  may  make  a  provisional  allowance  out 
of  the  fund  without  losing  its  power  to  place 
the  burden  ultimately  upon  the  party  who 
ought  to  bear  it.  Cutter  v.  Pollock,  4  N.  D. 
205,  59  N.  W.  1062,  50  Am.  St.  Rep.  644, 
25  L.  R.  A.  377;  Nutter  v.  Brown,  58  W.  Va. 
237,  52  S.  E.  88,  1  L.  R.  A.  1083. 

47.  See  supra,  text  and  notes  35  et  seq. 
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procured  the  appointment  is  liable  for  the  fees  and  expenses  of  the  receivership, 
unless  liability  is  created  by  bond  or  other  contract  to  pay  as  a  condition  of  the 
appointment  or  continuance  of  the  receiver."^^  Cases  may  arise,  however,  in  which 
the  court  will,  if  the  fund  in  court  be  insufficient  for  that  purpose,  require  the 
parties,  at  whose  instance  a  receiver  was  appointed,  to  meet  the  expenses  of  the 
receivership;^^  but  it  has  been  held  that  special  circumstances  must  appear,  which, 
upon  equitable  principles,  will  authorize  the  court  to  fix  liabihty  upon  plain- 
tiff for  such  expenses,^*^  and  the  mere  inadequacy  of  the  property  or  fund  to  meet 
such  expenses  constitutes  in  itself  no  reason  why  liability  should  be  fastened 
upon  plaintiff,  who  has  been  guilty  of  no  irregularity,  and  who  has  succeeded 
in  his  suit  by  obtaining  the  relief  asked.^^ 

e.  When  Appointment  of  Receiver  Improper  or  Illegal.  Where  a  court  has 
no  power  or  authority  to  appoint  a  receiver  in  any  event,^^  or  where  it  has  authority, 


48.  Farmers'  Nat.  Bank  f.  Backus,  74 
Minn.  264,  77  N.  W.  142. 

49.  California. —  Ephraim  v.  Pacific  Bank, 
129  Cal.  589,  62  Pac.  177. 

Colorado. —  Hendrie,  etc.,  Mfg.  Co.  v. 
Parry,  37  Colo.  359,  86  Pac.  113;  German 
Nat.  Bank  v.  Best,  32  Colo.  192,  75  Pac.  398 
(costs  and  expenses  taxed  against  plaintiff)  ; 
Bassick  Min.  Co.  v.  Schoolfield,  15  Colo.  376, 
24  Pac.  1049;  Welch  v.  Renshaw,  14  Colo. 
App.  526,  59  Pac.  967. 

Illinois. —  Knickerbocker  V.  McKindley 
Coal,  etc.,  Co.,  67  111.  App.  291  [affirmed  in 
172  111.  535,  50  N.  E.  330,  64  Am.  St.  Rep. 
54]. 

Maryland. —  Tome  v.  King,  64  Md.  166,  21 
Atl.  279. 

Minnesota. — Farmers*  Nat.  Bank  v.  Backus, 
74  Minn.  264,  77  N.  W.  142,  where  plaintiff, 
in  an  action  involving  the  rental  of  real 
estate,  procured  the  appointment  of  a  re- 
ceiver and  thereafter  recovered  damages  for 
the  income  from  the  property  on  a  bond 
given  by  defendant  upon  appeal  from  the 
order  of  appointment  of  the  receiver  which 
was  affirmed,  which  income  plaintiff  was 
unable  to  collect  through  the  receiver  pend- 
ing such  appeal  and  costs  and  expenses 
necessarily  incurred  in  the  receivership  being 
greater  than  the  amount  of  money  which  ac- 
tually came  into  the  receiver's  hands  and 
defendant  in  the  action  being  insolvent,  it 
"Was  held  that  the  balance  of  such  fees  and 
expenses  should  be  paid  by  plaintiff. 

Washington. —  Lanimon  v.  Giles,  3  Wash. 
Terr.  117,  13  Pac.  417. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  397 
€t  seq. 

But  see  Farmers'  L.  &  T.  Co.  v.  Oregon 
Pac.  R.  Co.,  31  Oreg.  237,  48  Pac.  706,  65 
Am.  St.  Rep.  822,  38  L.  R.  A.  424, 
where  it  is  said:  "  [Employees']  wages  are  in 
no  sense  costs  of  the  litigation;  and,  although 
incurred  during  the  progress  of  the  suit,  they 
are  not  incurred  in  the  suit.  They  are 
neither  expens'^s  of  the  plaintiff,  nor  of  the 
defendant,  and  are  not  fees  or  costs  which 
can  be  charged  against  the  successful  party 
to  the  litigation "  where  the  trust  fund  is 
insufficient  to  pay  them. 

Defenses. —  It  is  no  defense  to  plaintiffs* 
liability  for  expense  incurred  in  the  employ- 
ment of  laborers  that  they  may  be  subjected 


to  action  for  the  same  claim  by  the  indi- 
vidual laborers;  since  the  court  has  power 
to  direct  the  disbursement  of  the  sum  when 
paid  to  the  receiver.  Welch  v.  Renshaw,  14 
Colo.  App.  526,  59  Pac.  967. 

Where  the  receivership  terminates  before 
final  judgment,  an  interlocutory  judgment  is 
properly  given  against  plaintiff  for  expenses 
incurred  by  the  receiver  in  employing 
laborers,  and  for  wages  due  him,  in  order 
that  the  laborers  and  the  receiver  should  not 
be  unnecessarily  delayed  in  receiving  their 
compensation.  Welch  v.  Renshaw,  14  Colo. 
App.  526,  59  Pac.  967. 

Notification  of  intention  to  hold  plaintiff. — 
Claimants  for  supplies  furnished  a  receiver 
are  not  obliged  to  notify  plaintiff  securing 
the  appointment  that  they  will  look  to  it 
for  reimbursement,  especially  where  defend- 
ant is  so  far  insolvent  that  claims  having 
priority  over  plaintiff's  will  exhaust  the  as- 
sets. German  Nat.  Bank  V.  Best,  32  Colo. 
192,  75  Pac.  398. 

50.  Atlantic  Trust  Co.  i\  Chapman,  208 
U.  S.  360,  28  S.  Ct.  406,  52  L.  ed.  528  [re- 
versing 145  Fed.  820,  76  C.  C.  A.  396]. 

51.  - Atlantic  Trust  Co.  r.  Chapman,  208 
U.  S.  360,  28  S.  Ct.  406,  52  L.  ed.  528  [re- 
versing 145  Fed.  820,  76  C.  C.  A.  396]. 

52.  People  v.  Jones,  33  Mich.  303;  State  V. 
People's  U.  S.  Bank,  197  Mo.  605,  95  S.  W. 
867;  Couper  v.  Shirley,  75  Fed.  168,  21 
C.  C.  A.  288. 

Where  the  order  appointing  a  receiver  is 
void  for  v/ant  of  jurisdiction,  an  order  award- 
ing counsel  fees  for  the  receiver  is  also  void. 
Sullivan  v.  Gage,  145  Cal.  759,  79  Pac.  537. 
But  where  the  court  has  the  general  power 
and  authority  to  appoint  a  receiver  pendente 
lite  in  proper  cases,  and  the  parties  to  a 
pending  suit  appear  and  admit  that  such  an 
appointment  is  necessary  in  the  suit,  and, 
acting  on  such  assent,  a  receiver  is  appointed, 
his  compensation  and  the  expenses  necessa- 
rily incurred  by  him  in  preserving  and  caring 
for  the  property  under  the  order  of  the 
court  should  be  paid  out  of  the  fund,  al- 
though it  may  be  found  on  further  investiga- 
tion and  subsequent  examination  that  the 
court  was  in  fact  without  jurisdiction  of 
the  subject-matter,  and  the  suit  ultimately 
be  decided  adverselv  to  plaintiff  (Ford 
r.  Gilbert,  42  Oreg.  528,  71  Pac.  971):  and 
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but  the  appointment  is  improperly  made,^^  and  subsequently  revoked/*  or  reversed 
on  appeal/^  it  is  held  that  the  receiver's  compensation  and  expenses  should  be 
taxed  against  the  party  securing  his  appointment  instead  of  being  allowed  out  of 
the  receivership  funds.  Nor  should  a  defendant  in  a  receivership  proceeding  have 
its  property  taken  to  pay  the  expenses  of  a  receiver  unlawfully  and  unjustly  kept 
in  office  as  an  officer  of  the  court,  when  justice  requires  his  discharge. And 
the  same  rule  appHes  where  property  taken  possession  of  and  cared  for  by  a  receiver 
turns  out  to  belong  to  third  parties  who  are  in  no  way  benefited  by  the  receiver- 
ship.^' But  the  cases  are  not  unanimous  on  this  point,  and  it  has  been  held  that, 
where  a  receiver  is  improperly  appointed,  sums  due  him  are  not  taxable  as  a  matter 
•of  course  as  costs  against  the  complainant  procuring  the  appointment.^^    So  it 


especially  is  this  so  where  the  benefit  of  the 
services  of  the  receiver  and  of  the  expenses 
incurred  by  him  has  been  appropriated  by 
a  subsequent  receiver,  and  therefore  inured 
to  the  estate  (Ford  v.  Gilbert,  supra). 

53.  California. —  Ephraim  v.  Pacific  Bank, 
129  Cal.  589,  62  Pac.  177,  remedy  of  re- 
ceiver by  action  against  party  at  whose  in- 
stance he  was  appointed. 

Colorado. —  Hendrie,  etc.,  Mfg.  Co.  V. 
Parry,  37  Colo.  359,  86  Pac.  113. 

Florida. —  Moyers  v.  Coiner,  22  Fla.  422; 
Herndon  v.  Hurter,  19  Fla.  397. 

Georgia. —  Hamilton  v.  Du  Pre,  103  Ga. 
795,  30  S.  E.  248. 

Illinois. —  Torrence  v.  Shedd,  202  111.  498, 
67  N.  E.  168;  Myers  v.  Frankenthal,  55  111. 
App.  390  (holding  that  it  is  not  a  question 
whether  the  compensation  of  the  receiver  is 
contingent  upon  the  ability  of  plaintiff"  to 
pay  but  the  question  is  shall  he  be  made  to 
pay  if  the  court  can  compel  him  to  do  so)  ; 
Einstein  v.  Lewis,  54  111.  App.  520. 

loica. —  French  v.  Gifford,  31  Iowa  428. 

Maryland. —  Horn  v.  Bohn,  96  Md.  8,  53 
Atl.  576,  in  which  the  court  says  that  when 
the  appointment  of  a  receiver  is  not  justi- 
fied, and  defendant  not  only  did  not  consent 
to,  but  consistently  resisted  his  appointment 
and  retention,  the  applicant  ought  in  some 
way  to  be  required  to  pay  the  expenses  the 
receiver  has  properly  incurred  as  well  as  the 
compensation  allowed  him;  especially  when 
the  rights  of  the  receiver  are  involved,  and 
not  merely  those  of  the  litigants. 

Missouri. —  St,  Louis,  etc.,  R.  Co.  v.  Wear, 
135  Mo.  230,  36  S.  W.  35/,  658,  33  L.  R.  A. 
341;  St.  Louis  v.  St.  Louis  Gas-Light  Co., 
11  Mo.  App.  237  [affirmed  in  87  Mo.  223]. 

Montana. —  Hickey  v.  Parrot  Silver,  etc., 
Co.,  32  Mont.  143,  79  Pac.  698,  108  Am.  St. 
Rep.  510. 

New  York. —  CMahoney  v.  Belmont,  37 
N.  Y.  Super.  Ct.  223  [affirmed  in  62  N.  Y. 
133]. 

Tennessee. —  Lockhart  v.  Gee,  3  Tenn.  Ch. 
332. 

Washington. —  Lammon  v.  Giles,  3  Wash. 
Terr.  117,  13  Pac.  417. 

United  l^tates. — ^Harrington  v.  Union  Oil 
Co.,  144  Fed.  235. 

See  42  Cent.  Dig.  tit  "Receivers,"  §  400'. 

"Where  the  receivership  is  procured  ille- 
gally or  under  the  assertion  of  an  unjust 
and  wrongful  claim,  as  finally  found  by  the 
court,  the  costs  of  the  receivership  may  be 
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taxed  against  the  complainant  procuring  the 
appointment  of  such  receiver.  Link  Belt 
Machinerv  Co.  v.  Hughes,  195  111.  413,  63 
N.  E.  186,  59  L.  R.  A.  673;  McAnrow  v. 
Martin,  183  111.  467,  56  N.  E.  168;  Highley 
V.  Deane,  168  111.  266,  48  N.  E.  5a  [affirming 
64  111.  App.  389];  State  V.  People's  U.  S. 
Bank,  197  Mo.  605,  95  S.  W.  867. 

The  fact  that  the  order  of  appointment 
was  based  on  a  consent  filed  does  not  ex- 
clude the  idea  that  the  receiver  was  ap- 
pointed at  the  instance  of  plaintiff,  who  must 
be  held  responsible  for  the  costs  necessarily 
accruing  from  the  appointment.  Cassidy  v. 
Harrelson,  1  Colo.  App.  458,  29  Pac.  525. 

54.  McAnrow  v.  Martin,  183  111.  467,  56 
N.  E.  168;  Weston  v.  Watts,  45  Hun  (N.  Y.) 
219;  Ogden  City  v.  Bear  Lake,  etc.,  Water- 
works, etc.,  Co.,  18  Utah  279,  55  Pac.  385. 

55.  McAnrow  v.  Martin,  183  III.  467,  56 
N.  E.  168;  Pittsfield  Nat.  Bank  v.  Bayne, 
140  N.  Y.  321,  35  N.  E.  630. 

56.  Forrester  v.  Boston,  etc.,  Consol.  Cop- 
per, etc.,  Min.  Co..  30  Mont.  181,  76  Pac.  2. 

57.  Ephraim  v.  Pacific  Bank,  129  Cal.  589, 
62  Pac.  177;  Howe  v.  Jones,  66  Iowa  156, 
23  N.  W.  376. 

Property  which  should  not  have  been 
brought  within  the  jurisdiction  of  a  receiver, 
or  taken  possession  of  by  him,  should  not  be 
appropriated  to  the  payment  of  the  expenses 
of  the  receivership,  but  in  such  cases  the 
receiver  must  look  for  his  compensation  to 
the  portion  of  the  fund  which  was  prop- 
erly brought  within  his  jurisdiction,  or,  if 
there  is  no  such  fund,  then  to  the  party  on 
whose  application  the  receivership  was  se- 
cured (Frick  V.  Fritz,  124  Iowa  529,  100 
ISr.  W.  513),  unless  it  is  made  to.  appear  that 
the  intervening  owner  of  the  property  bene- 
fited by  the  receivership  in  which  case  he 
may  be  required  to  submit  to  an  equitable 
apportionment  of  the  expenses  in  accordance 
with  the  benefits  received  (Frick  v.  Fritz, 
supra ) . 

58.  Wills  Valley  Min.,  etc.,  Co.  V.  Gallo- 
way, 139  Ala.  276,  35  So.  850.  In  New 
Birmingham  Iron,  etc.,  Co.  v.  Elevens,  12 
Tex.  Civ.  App.  410,  34  S.  W.  828,  it  is  held 
that  when  the  appointment  of  a  receiver  is 
erroneously  made,  the  proceedings  are  not 
void,  and  the  property  committed  to  the 
receiver  should  be  charged  —  especially  in 
cases  where  both  parties  are  part  owners 
of  the  property  —  with  the  expenses  of  the 
receivership,  including  the  compensation  al- 
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is  said  that  the  expenses  incurred  by  the  receiver  which  defendant  would  neces- 
sarily have  incurred  had  no  receiver  been  appointed  should  be  paid  out  of  the- 
fund,  but  such  as  would  not  have  been  incurred  in  such  case  should  be  charged  ta 
the  party  procuring  the  appointment.^^ 

3.  Apportionment.  The  expense  of  the  receivership  must  be  shared  by  aU 
the  lien-holders  for  the  establishment  a>nd  foreclosure  of  whose  liens  the  receiver- 
ship proceedings  were  instituted,®^  and  no  property  in  the  hands  of  a  receiver- 
can  be  exempt  from  its  share  of  the  proper  and  necessary  expenses  of  the  receiver- 
ship unless  it  be  affirmatively  shown  that  no  part  of  such  expense  was  incurred 
for  the  benefit  of  said  property.®^  Where  there  are  several  funds,  and  the  receiver- 
ship is  as  necessary  for  the  conservation  of  the  one  as  of  the  other,  they  should 
bear  the  expense  in  proportion  to  the  benefit  received  by  them,®^  and,  in  the  absence: 


lowed  the  receiver  for  his  services.  So  in 
Kerr  v.  Hill,  27  W.  Va.  576?  the  receiver's 
compensation  and  expenses  were  allowed  out 
of  the  fund,  to  the  prejudice  of  defend- 
ants, who  were  subsequent  lienors,  entitled 
to  the  surplus,  although  the  appointment 
was  illegal  because  without  notice,  and  made 
at  the  instance  of  plaintiff.  And  in  French 
V.  Gifford,  31  Iowa  428,  the  receiver's  com- 
pensation was  apportioned  between  the  fund 
and  the  complainant. 

59.  New  Birmingham  Iron,  etc.,  Co.  v>. 
Elevens,  12  Tex.  Civ.  App.  410,  34  S.  W. 
828;  Ogden  City  v.  Bear  Lake,  etc..  Water- 
works, etc.,  Co.,  18  Utah  279,  55  Pac.  385. 
See  also  Cassidy  v.  Harrelson,  1  Colo.  App. 
458,  29  Pac.  525:  Hickey  v.  Parrot  Silver, 
etc.,  Co.,  32  Mont.  143,  79  Pac.  698,  108 
Am.  St.  Rep.  510;  Weston  'C.  Watts,  45  Hun 
(N.  Y.)  219.  In  Brundage  v.  Home  Sav., 
etc..  Assoc.,  11  Wash.  288,  39  Pac.  669,  a 
receiver,  erroneously  appointed,  was  allowed 
out  of  the  funds  in  his  hands  for  necessary 
and  proper  disbursements  while  in  charge 
of  the  property,  but  not  for  compensation 
for  his  services,  for  which  he  must  look  to' 
the  party  at  whose  instance  he  was  ap- 
pointed. 

Whether  the  complainant  should  be  held 
liable  depends  not  alone  upon  the  mere  cir- 
cumstance that  the  receiver  was  improperly 
appointed,  but  upon  whether,  having  regard 
to  the  character  of  the  demands  entering 
into  the  balance  due  him,  it  would  be  in- 
equitable or  unjust  to  allow  him  to  be  paid 
out  of  the  fund.  Wills  Valley  Min.,  etc.,  Co. 
V.  Galloway,  139  Ala.  276,  35  So.  850. 

60.  International,  etc.,  R.  Co.  v.  Coolidge, 
2G  Tex.  Civ.  App.  595,  62  S.  W.  1097.  See 
also  Sanford  v.  Carr,  8  Ky.  L.  Rep.  618; 
Matter  of  Ziegler,  98  N.  Y.  App.  Div.  117, 
00  N.  Y.  Suppl.  681. 

Where  there  are  several  funds  not  common 
for  the  use  of  each  creditor,  or  each  class  of 
creditors,  yet  if  there  is  but  one  receivership, 
any  or  all  of  the  funds  are  available  to  pay 
receivership  expenses.  Cannon  v.  Snipes,  32 
Wash.  243,  73  Pac.  379,  24  Wash.  160,  04 
Pac.  167. 

61.  International,  etc.,  R.  Co.  v.  Coolidge, 
26  Tex.  Civ.  App.  595,  62  S.  W.  1097;  Brown 
r.  Toledo,  etc.,  R.  Co.,  35  Fed.  444. 

Expenses  as  against  parties  interested  in 
particular  contracts.—  Where  a  corporation 
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had  contracted  to  do  the  press  work  of  a. 
book,  taking  the  subscriptions  as  security, 
and  to  deliver  the  books,  collect  the  subscrip- 
tions, and  divide  the  same  among  those  en- 
titled thereto,  and  before  the  completion  of 
the  work  a  receiver  was  appointed,  who 
undertook  the  completion  of  the  contract 
without  objection  on  the  part  of  the  par- 
ties interested,  it  was  held  that  he  should 
be  allowed  the  expenses  of  completing  and 
marketing  the  work,  commissions  on  collec- 
tions, etc.,  but  not  commissions  on 'books  not 
sold,  such  allowances  to  bo  taken  out  of 
moneys  received  from  collections;  that  it 
could  not  be  assumed  by  the  parties  inter- 
ested that  such  work  w^ould  be  undertaken, 
at  the  expense  of  the  general  creditors  and 
paid  out  of  the  general  funds.  Matter  of 
Chasmar,  22  Misc.  (N.  Y.)  680,  50  N.  Y. 
Suppl.  1065. 

Hire  and  rental  of  property  of  parties. — 
In  Perkins  f.  Sturdivant,  (Miss.  1888)  4 
So.  555,  it  was  held  that  the  proper  method 
of  accounting  by  a  receiver  of  a  plantation 
appointed  pending  a  litigation  between  heirs, 
where  he  has  used  the  personalty  of  the  party 
in  its  cultivation,  is  to  find  the  rental  value 
of  the  land  and  the  hire  of  the  personalty, 
and  then  apportion  the  net  proceeds;  that 
this  wall  give  to  each  owner  an  equal  rela- 
tive part  of  the  profits  made,  if  any  are 
realized,  or  charge  each  up  with  a  fair  part 
of  the  losses  incurred;  and  that  to  charge 
the  receiver  with  hire  of  the  mules  of  on& 
of  the  paities  may  render  it  impossible  to 
pay  the  rent  of  the  lands  to  the  other,  which 
would  not  be  proper  since  the  receiver  was 
acting  for  all  the  parties. 

62.  American  Pig  Iron  Storage  Warrant 
Co.  V.  German,  126  Ala.  194,  28  So.  603.  85 
Am.  St.  Rep.  21 ;  In  re  Immanuel  Presby. 
Church,  113  La.  911,  37  So.  873;  Johnson 
V.  Garrett,  23  Minn.  565;  Atlantic  Trust 
Co.  V.  Dana,  128  Fed.  209,  62  C.  C.  A.  657. 
See  also  Stretch  r.  Gowdey,  3  Tenn.  Ch.  565. 

Marshaling  funds. —  Where  there  are  dif- 
ferent funds  in  the  hands  of  a  receiver,  the 
court  should  so  marshal  them  as  that  gen- 
eral expenses  will  be  paid  out  of  general 
funds,  and  nothing  out  of  those  affected  by 
special  rights  or  liens,  except  such  as  per- 
tain directly  to  the  creation  or  conservation 
of  some  special  fund.  Speiser  r.  "Merchants* 
Exch.  Bank,  110  Wis.  506,  86  N.  W.  243. 
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'of  facts  justifying  su€h  course,  it  is  error  to  charge  the  whole  of  the  expense  on 
•one  fund.^^ 

4.  Allowance  to  Party  Out  of  Fund.  Where  one  party  having  a  common 
interest  with  others  in  a  trust  fund,  at  his  own  expense  takes  proper  proceedings 
to  save  it  from  destruction  and  restore  it  for  the  purpose  of  the  trust,  he  is  entitled 
to  reimbursement,  either  out  of  the  fund  itself,  or  by  proportional  contribution 
from  those  who  accept  the  benefit  of  his  efforts;  and  a  fee  paid  to  an  attorney  by 
a  creditor  in  recovering  and  preserving  a  common  fund  is  a  proper  item  of  expense 
■chargeable  against  such  fund.^*  It  is  immaterial  whether  the  fund  is  recovered 
before  or  after  the  appointment  of  the  receiver.  The  lien  attaches  to  the  fund 
when  it  reaches  the  receiver's  hands.  It  is  also  held  to  be  immaterial  whether 
the  claim  for  solicitor's  fees  is  presented  to  the  court  for  allowance  by  the  creditor 
or  creditors  who  employed  him,  or  by  the  attorney  himself. Likewise  the  court 
.may  make  a  reasonable  allowance  out  of  the  funds  which  may  come  into  the 
receiver's  hands  for  the  attorney's  fees  of  unsuccessful  contestants,  where  they 
had  reasonable  ground  for  their  opposition.  But  no  party  is  entitled  to  attor- 
ney's fees  out  of  a  fund  brought  into  court  at  his  instance,  and  to  which  another 
has  a  superior  claim,  when  it  appears  that  the  bringing  of  the  fund  into  court 
in  no  way  operated  to  the  benefit  of  the  latter, but  to  his  injury,  because  of 
the  fact  that  the  amount  of  the  fund  was  diminished  by  being  charged  with  the 
payment  of  the  necessary  expenses  of  a  receivership.^^  Where  the  interests  of 
the  parties  are  adverse,  nothing  beyond  the  legal  taxable  costs  can  be  allowed 


The  property  of  a  subordinate  railroad 

taken  into  the  hands  of  a  receiver  appointed 
for  the  controlling  company,  and  afterward 
surrendered  to  such  company,  is  liable  for 
its  due  proportion  of  the  costs  of  the  re- 
ceivership accruing  while  it  was  in  the  re- 
Kjeiver's  hands.  Pennsylvania  L.  Ins.,  etc., 
Co.  V.  Jacksonville,  etc.,  R.  Co.,  €6  Fed.  421, 
13  C.  C.  A.  550. 

Shares  of  parties  who  occasion  costs. — 
When  a  receiver  of  a  corporation  appointed 
in  proceedings  to  wind  up  the  corporation 
improperly  appeals  from  orders  relating  to 
the  distribution  of  funds  because  he  has  no 
interest  in  his  character  as  receiver  to  ap- 
peal from  such  orders  (see  Appeax,  and 
Eerok,  2  Cyc.  641),  but  the  action  was  taken 
by  direction  of  the  court  pursuant  to  the 
petition  of  about  one-half  the  creditors  of 
the  corporation,  the  costs  will  be  taken  out 
of  the  funds  to  be  distributed  to  such  cred- 
itors upon  the  dismissal  of  the  appeal. 
Knabe  v.  Johnson,  107  Md.  616,  69  Atl.  420. 

63.  Johnson  v.  Garrett,  23  Minn.  565. 

64.  Stone  v.  Omaha  F.  Ins.  Co.,  61  Nebr. 
834,  86  N.  W.  468;  Matter  of  Importers', 
«tc.,  Exch.,  15  Daly  (N.  Y.)  419,  8  N.  Y. 
Suppl.  322;  Olds  f.  Tucker,  35  Ohio  St. 
581;  Harrigan  v.  Gilchrist,  121  Wis.  127,  99 
X.  W.  909;  Butler  v.  Conwell,  14  Wyo.  166, 
■82  Pac.  950;  Burden  Cent.  Sugar -Refining 
Co.  V.  Ferris  Sugar-Mfg.  Co.,  87  Fed.  810, 
31  C.  C.  A.  233;  Petersburg  Sav.,  etc.,  Co.  v. 
Dellatorre,  70  Fed.  643,  7  C.  C.  A.  310.  See 
also  Costs,  11  Cyc.  96;  Creditors'  Suits,  12 
Cyc.  60  text  and  notes  86-97. 

"Where  funds  are  produced  by  surcharging 
the  accounts  of  a  receiver  of  a  corporation 
on  appeal  by  part  of  its  creditors  from  a 
decree  confirming  the  receiTer's  account,  the 
appealing  creditors  are  entitled  to  costs  of 
the  record  on  appeal  and  -counsel  fees,  the 
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fund  so  created  going  to  all  the  creditors 
and  not  to  the  appellants  only.  Schwartz  v. 
Keystone  Oil  Co.,  164  Pa.  St.  145,  30  Atl. 
297. 

Costs  generally  see  infra,  VI,  H,  4. 

65.  Butler  v.  Conwell,  14  Wyo.  166,  82 
Pac.  950;  Burden  Cent.  Sugar-Refining  Co. 
V.  Ferris  Sugar-Mfg.  Co.,  87  Fed.  810,  31 
C.  C.  A.  233. 

66.  Butler  v.  Conwell,  14  Wvo.  166,  82 
Pac.  950. 

Application  for  compensation  should  be 
.made  in  the  action  in  which  the  receiver  was 
appointed  and  the  attorney  is  not  entitled  to 
maintain  a  separate  action  therefor.  Olds 
V.  Tucker,  35  Ohio  St.  581. 

67.  Barnes  v.  Newcomb,  89  N.  Y.  108; 
Matter  of  Importers',  etc.,  Exch.,  15  Daly 
(N.  Y.)  419,  8  N.  Y.  Suppl.  322. 

This  claim  is  not  an  absolute  right  which 
can  be  enforced  by  an  action  against  the  re- 
ceiver, but  is  a  matter  to  be  addressed  to 
the  sound  discretion  of  the  court  in  which 
the  proceeding  is  pending,  and  such  discre- 
tion should  be  exercised  in  that  proceeding, 
and  as  part  thereof,  and  upon  a  considera- 
tion of  all  the  circumstances.  Barnes  v. 
Newcomb,  89  N.  Y.  108. 

68.  Buckwalter  v.  Whipple,  115  Ga.  484, 
41  S.  E.  1010;  Weed  v.  Georgia  Cent.  R.  Co., 
100  Fed.  162,  40  C.  C.  A.  319. 

Attorney  for  absent  creditors. —  If  there 
be  authority  in  law,  in  the  case  of  a  re- 
ceivership, for  the  appointment  of  an  at- 
torney to  represent  absent  creditors,  his  com- 
pensation can  at  most  be  a  charge  on  the 
sums  coming  to  such  creditors  and  not  on 
the  mass  of  the  creditors.  City  Item  Co- 
operative Printing  Co.  v.  Phoenix  Furniture 
Concern,  108  La.  258,  32  So.  469. 

69.  Buckwalter  v.  Whipple,  115  Ga.  484, 
41  S.  E.  1010;  Mohr-Weil  Lumber  Co.  v. 
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-by  one  party  as  against  the  other. ''^  After  the  fund  or  property  has  been  brought 
in  and  made  available  by  the  decree  of  the  court,  and  nothing  remains  but  the 
proper  administration  and  distribution,  contests  which  may  arise  between  claim- 
ants in  respect  to  priorities  or  to  the  right  to  share  are  individual  contests,  involv- 
ing antagonistic  interests. 

D.  Payment  and  Distribution  —  l.  In  General.  In  general  no  discretion 
is  allowed  a  receiver  as  to  any  appHcation  or  disposition  of  the  funds  in  his  posses- 
sion; but  he  holds  them  subject  to  the  order  of  the  court,  and  to  be  paid  to 
whom  the  court  shall  adjudge.'^  Modern  courts  have  sometimes  sanctioned 
payments  made  by  receivers  without  express  orders  of  the  court  where  such 
payments  were  either  necessary  or  beneficial  to  the  parties  interested  in  the 
estate ;  but  courts  do  not  sanction  the  act  of  a  receiver  in  turning  over,  without 
previous  order  of  the  court,  specific  funds  or  assets  of  the  estate,  in  payment 
of  debts  due  by  the  estate,'^  especially  when  the  funds  or  assets  so  turned  over 
were  of  a  nominal  value  greatly  in  excess  of  the  debt  so  intended  to  be  paid  or 
secured.''^  On  proper  application,  notice  to  the  parties,  and  proof,  the  court 
will  award  money  in  the  hands  of  a  receiver  to  the  party  entitled  thereto."  Pay- 


Russell,  109  Ga.  579,  34  S.  E.  1005;  Myers 
f.  Mutual  L.  Ins.  Co.,  (Ind.  App.  1905)  75 
:N.  E.  31;  Louisville,  etc.,  R.  Co.  v.  Wilson, 
138  U.  S.  501,  11  S.  Ct.  405,  34  L.  ed.  1023; 
Petersburg  Sav.,  etc.,  Co.  v.  Dellatorre,  70 
J^ed.  643,  7  C.  C.  A.  310. 

70.  Ryckman  v.  Parkins,  5  Paige  (N.  Y.) 
543;  Matter  of  Importers',  etc.,  Exch.,  15 
Daly  (N.  Y.)  419,  8  N.  Y.  Suppl.  322.  See 
also  Pierson  v.  Drexel,  11  Abb.  N.  Cas. 
(N.  Y.)  150. 

Expenses  of  minor  defendants. —  Where  a 
hill  is  filed  to  avoid  deeds  for  fraud,  and 
the  property  is  placed  in  the  hands  of  a  re- 
ceiver, the  current  expenses  of  minor  de- 
fendants for  costs  of  litigation  will  not  be 
paid  out  of  funds  in  the  hands  of  the  re- 
ceiver, but  they  will  be  allowed  to  defend 
in  forma  pauperis.  Ferguson  t'.  Dent,  15 
Fed.  771. 

71.  Petersburg  Sav.,  etc  ,  Co.  v.  Dellatorre, 
70  Fed.  643,  7  C.  C.  A.  310;  Central  Trust 
Co.  V.  Valley  R.  Co.,  55  Fed.  903.  Nor  are 
the  counsel  fees  or  taxable  costs  of  inter- 
vening creditors  a  claim  on  the  fund.  Atty.- 
Oen.  V.  North  American  L.  Ins.  Co.,  91  N.  Y. 
57,  43  Am.  Rep.  648;  People  V.  Security  L. 
Ins.  Co.,  71  N.  Y.  222;  Atty.-Gen.  v.  Con- 
tinental L.  Ins.  Co.,  31  Hun  (N.  Y.)  623; 
Atty.-Gen.  v.  Continental  L.  Ins.  Co.,  27 
Hun  (N.  Y.)  195,  63  How.  Pr.  129. 

72.  Johnson  v.  Gunter,  6  Bush  (Ky.)  534; 
Hospes  V.  Almstedt,  13  Mo.  App.  270  [af- 
■firmed  in  83  Mo.  473] ;  Devendorf  v.  Dickin- 
son, 21  How.  Pr.  (N.  Y.)  275.  See  also 
supra,  IV,  F,  6,  e,  (ii),  (a)  ct  seq. 

A  receiver  cannot  capriciously  refuse  pay- 
ment in  a  proper  case,  nor  pay  in  an  im- 
proper case:  Guarantee  Trust,  etc.,  Co.  v. 
Philadelphia,  etc.,  R.  Co.,  31  N.  Y.  App.  Div. 
571,  52  N.  Y.  Suppl.  116. 

Receiver  cannot  prefer  himself  see  supra, 
IV,  F,  6,  b,  note  64. 

73.  Johnson  v.  Gunter,  6  Bush  (Ky.)  534; 
Cartwright's  Case,  114  Mass.  230;  Hospes 
r.  Almstedt,  13  Mo.  App.  270  \affirmed  in 
83  Mo.  473] ;  Duffy  v.  Casev,  7  Rob.  (N.  Y.) 
79. 


Counsel  cannot  determine  that  matter  to 
their  own  satisfaction,  and  compel  a  receiver 
to  pay  them  the  moneys  to  which  they  think 
themselves  entitled,  under  penalty  of  re- 
moval.   Duffy  V.  Casey,  7  Rob.  (N.  Y.)  79. 

Manager  indebted  to  receiver. —  Where  a 
receiver  who  had  employed  a  manager  to 
perform  duties  which  devolved  upon  the  re- 
ceiver and  was  directed  to  pay  the  manager 
out  of  the  compensation  awarded  to  himself, 
it  was  held  that  there  was  no  equity  in  a 
petition  by  the  manager  to  enforce  the  order 
upon  the  refusal  of  the  receiver  to  pay  the 
manager  who  owed  the  receiver  individually 
a  larger  amount  which  indebtedness  was  ad- 
mitted. Gatzmer  v.  Philadelphia,  etc.,  R. 
Co.,  39  N.  J.  Eq.  363. 

74.  Hospes  v.  Almstedt,  13  Mo.  App.  270 
[affirmed  in  83  Mo.  473],  See  also  supra, 
IV,  F,  6,  e,  (II),  (D),  (1),  (a)  et  seq. 

Expenses  of  collection. — A  receiver  is  au- 
thorized to  use  such  funds  in  his  hands  as 
may  be  necessary  to  defray  expenses  of  col- 
lection. Strauss  f.  Carolina  Interstate  Bldg., 
etc.,  Assoc.,  118  N.  C.  556,  24  S.  E.  116. 

75.  Hospes  v.  Almstedt,  13  Mo.  App.  270 
[affirmed  in  83  Mo.  473] ;  Duffy  v.  Casey, 

7  Rob.  (N.  Y.)  79;  Strauss  v.  Carolina  In- 
terstate Bldg.,  etc..  Assoc.,  118  N.  C.  556, 
24  S.  E.  116. 

76.  Hospes  v.  Almstedt,  13  Mo.  App.  270 
[affirmed  in  83  Mo.  473]. 

77.  Hatch  v.  Van  Dervoort,  54  N.  J.  Eq. 
511,  34  Atl.  938;  Duffy  v.  Casey,  7  Rob. 
(N.  Y.)  79;  Vanderveer  v.  Asbiiry  Park, 
etc.,  R.  Co.,  82  Fed.  355. 

Where  particular  claims  against  the  fund 
are  objected  to  on  the  receiver's  accounting 
the  court  may  order  the  receiver  to  retain 
so  much  of  the  fund  as  may  be  necessary 
to  pay  the  disputed  claims  and  order  dis- 
tribution of  the  balance.    Adams  i".  Woods, 

8  Cal.  306. 

Notice  of  distribution. —  Notice  to  all  the 
creditors  of  an  insolvent  corporation  that 
the  receiver's  report  had  been  filed,  and  that 
they  could  see  it,  is  an  insufiicient  notice 
for  an  order  of  distribution;  but  notice  of 
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ments  are  made  subject  to  the  rights  of  the  parties  who  have  no.  notice  of  the 
order,  and  do  not  consent  to  it/^  and  subject  to  any  direction  or  final  decree  for 
leimbursement  in  their  favor.'®  In  making  payments,  the  receiver  should  be 
governed  by  the  decree  and  not  by  the  preceding  findings  and  conclusions  of  the 
court  inconsistent  therewith.^ 

2.  Persons  Entitled  to  Payment.  The  assets  in  the  hands  of  a  receiver  should 
be  collected  and  converted  into  money  for  equitable  distribution  among  all  cred- 
itors, no  matter  where  they  may  reside,  who  shall  seasonably  come  into  the  pro- 
ceedings and  establish  their  demands  by  satisfactory  proofs. 

3.  Time  For  Payment.  As  a  general  rule,  until  a  receiver  has  accounted  for 
the  receipt  and  disbursement  of  moneys  by  him,  no  order  by  the  court  should 
be  made  for  the  distribution  thereof.  The  fund  arising  from  all  sources  should 
be  held  under  the  direction  of  the  court  until  the  court  shall  upon  final  hearing 
direct  its  application  to  be  made.^^  There  are,  however,  exceptions  to  these 
rules.  Thus  where  substantial  distribution  of  a  fund  in  a  receiver's'  hands  can 
be  made,  such  distribution  should  not  be  delayed  because  of  a  pending  controversy 
concerning  an  outstanding  claim  for  a  small  amount.^*  Even  if  entitled  to  prior- 
ity of  payment,  it  has  been  held  error  to  direct  a  receiver  to  pay  debts  out  of 
property  in  his  hands,  until  the  claims  are  reported  and  allowed  by  the  court. 
Where  a  judgment  is  recovered  against  a  receiver,  and  it  does  not  appear  that 
the  payment  of  the  judgment  will  exhaust  the  estate,  the  creditor  has  been  held 
entitled  to  an  order  directing  its  payment  without  awaiting  a  final  settlement 
of  the  receiver's  accounts. Where  a  creditor  might  have  prosecuted  his  claims; 
in  the  action  in  which  the  receiver  was  appointed,  but  instead  institutes  separate 
actions,  it  is  not  error  to  order  a  distribution  of  the  funds  in  the  hands  of  the 
receiver  before  such  creditor's  separate  suits  are  decided.^' 

4.  Interest.  As  a  general  rule,  after  property  of  an  insolvent  passes  into* 
the  hands  of  a  receiver,  interest  is  not  allowed  on  the  claims  against  the  funds,  ^® 
unless  the  claimant  shows  that  there  were  funds  in  the  hands  of  the  receiver 
especially  applicable  to  the  payment  of  the  claim,  and  which  would  not  have 


an  application  for  the  order  should  be  given 
them.    Anonymous,  10  N.  J,  L.  J.  88. 

78.  Boiee  v.  Conover,  54  N.  J.  Eq.  531,  35 
Atl.  402  [reversed  on  other  grounds  in  63 
N.  J.  Eq.  273,  53  Atl.  910]. 

79.  Boice  v.  Conover,  54  N.  J.  Eq.'  531,  35 
Atl.  402  [reversed  on  other  grounds  in  63 
N.  J.  Eq.  273,  53  Atl.  910]. 

80.  Cannon  v.  Snipes,  24  Wash.  166,  64 
Pac.  167;  Bartlett  v.  Eeichenecker,  11  Wash. 
692,  40  Pac.  339. 

81.  Barlev  v.  Gittings,  15  App.  Cas. 
(D.  C.)  427,  holding  further  that  if,  after 
the  pajTnent  of  these  demands  and  the  ex- 
penses of  administration,  there  be  any  funds 
remaining,  the  court  may  then,  in  the  exer- 
cise of  a  sound  discretion,  order  the  same 
to  be  delivered  to  an  intervening  foreign 
receiver. 

An  attaching  creditor  of  a  firm  whose  debt 
is  justly  due  is  entitled  to  participate  in 
the  general  assets  to  the  amount  of  his  debt 
which  remains  unsatisfied  from  the  goods 
attached.  Byrne  v.  Lake  Charles  First  Nat. 
Bank,  20  Tex.  Civ.  App.  194,  49  S.  W. 
706. 

Directors  who  are  creditors. — ^\7\7Tiere  an  in- 
solvent corporation  makes  preferential  pay- 
ments to  directors  for  advances  made  in  good 
faith,  and  the  directors  account  for  the  same 
to  the  creditors,  they  are  entitled  to  share 
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pro  rata  with  the  creditors.  Hill  V.  Stand- 
ard Tel.  Mfg.  Co.,  209  Pa.  St.  231,  58  AtL 
147. 

Person  named  in  order. — ^A  receiver  is  only 
justified  in  paying  the  person  named  in  the 
order  for  payment,  or  on  a  power  of  at- 
torney duly  executed  by  him.  In  re  Browne„ 
L.  R.  19  Ir.  183,  holding  that  express  au- 
thority for  payment  in  any  other  mode  must, 
be  shown  by  the  receiver,  on  peril  of  being 
disallowed  credit  therefor  in  vouiching  his;, 
accounts. 

Presentation  of  claim  see  supra,  V,  A,  2. 

82.  Duffy  V,  Casey,  7  Rob..  (N.  Y.)  79; 
Strauss  v.  Carolina  Inter-State  Bldg.,  etc.„ 
Assoc.,  117  N.  C.  308,  23  S.  E.  450,  53  Amv 
St.  Rep.  585,  30  L.  R.  A.  693,  118  N.  C. 
556,  24  S.  E.  116. 

83.  Musgrove  v.  Nash,  3^  Edw.  (N.  Y.)' 
172;  Forsaith  Mach.  Co.  v.  Hone  Mills  Lum- 
ber Co.,  109  N.  C.  576,  T3  S.  E.  869. 

84.  Trayhern  v.  National-  Mechanic's  Bank^ 
57  Md.  590. 

85.  Penn  V.  Whitehea<Iay  12';  ©ratt.  (Va.) 
74. 

86.  Painter  v.  Painter,  138  Gal.  231,  71 
Pac.  90,  94  Am.  St.  Rep..  47. 

87.  Delafield  v.  Lewis  Mercer  Constr.  Co.^ 
118  N.  C.  105,  24  S.  E.  10. 

88.  Thomas  v.  Western  Car  Co.,  149  U.  S. 
95,  13  S.  Ct.  824,  37  L.  ed..  663,;.  Malcomsom 
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fceen  exhausted  by  the  allowance  of  interest. This  rule  is  applicable  to  cases 
where  the  fund  is  to  be  shared  by  creditors  without  liens,  or  by  those  having  liens 
of  equal  and  common  rank.^^  But  where  there  are  claims  of  several  classes, 
with  liens  of  different  priorities,  the  holders  thereof  are  held  to  be  entitled  to 
interest  down  to  the  date  of  the  decree. Where  the  payment  of  a  dividend 
is  deferred  by  reason  of  an  unsuccessful  contest  of  a  claim,  the  creditor  so  delayed 
should  be  allowed  interest  on  the  dividend. In  no  other  way  can  the  delayed 
creditor  be  put  on  an  equality  with  the  other  creditors. But  interest  on  divi- 
dends should  not  be  allowed  one  who  voluntarily  delays  presenting  his  claim 
until  long  after  the  dividends  have  been  declared.^*  Likewise  the  refusal  of  a 
creditor  to  accept  a  receiver's  offer  to  allow  part  of  his  claim  under  conditions 
which  do  not  prejudice  his  rights  bars  the  creditor's  right  to  interest  on  subsequent 
dividends  on  the  part  offered  to  be  allowed. 

5,  Order  or  Decree.  An  order  of  distribution  is  nothing  more  than  a  direc- 
'ftion  by  the  court  to  its  officer  to  make  a  pro  rata  distribution  of  the  money  then 
on  hand  among  the  creditors/^  and  does  not  create  a  lien  on  the  remaining  assets 


t*.  Wappoo  Mills,  99  Fed.  633 ;  Grand  Trunk 
K.  Co.  V.  Central  Vermont  R.  Co.,  91  Fed. 
569;  New  England  R.  Co.  t.  Carnegie  Steel 
Co.,  75  Fed.  54,  21  C.  C.  A.  219;  New  York 
Security,  etc.,  Co.  v.  Lombard  Inv.  Co.,  73 
Fed.  537. 

The  delay  in  distribution  is  the  act  of  the 

law  and  is  a  necessary  incident  to  the  set- 
tlement of  the  estate.  Thomas  v.  Western 
Car  Co.,  149  U.  S.  95,  13  S.  Ct.  824,  37  L.  ed. 
663. 

This  rule  is  especially  applicable  to  claims 
in  the  nature  of  fees  and  costs  which  arise 
during  the  administration  of  the  receiver- 
ship and  by  reason  of  it.  Jones  v.  U.  S.,  etc., 
Trust  Co.,  (Tex.  Civ.  App.  1907)  105  S.  W. 
328. 

A  claim  for  damages  against  a  railroad 
corporation  arising  before  the  appointment 
of  a  receiver  is,  although  reduced  to  judg- 
ment, a  claim  for  unliquidated  damages,  and 
bears  no  interest.  Ex  p.  Brown,  18  S.  C.  87, 
where  it  is  said  that  against  the  receiver's 
fund,  such  a  judgment  becomes  divested  of  its 
character  of  a  judgment,  and  rests  solely  upon 
the  equity  of  the  original  cause  of  action. 
Compare  Central  Trust  Co.  v.  Denver,  etc., 
R.  Co.,  97  Fed.  239,  38  C.  C.  A.  143. 

89.  Malcomson  v.  Wappoo  Mills,  99  Fed. 
633;  New  England  R.  Co.  v.  Carnegie  Steel 
Co.,  75  Fed.  54,  21  C.  C.  A.  219;  New  York 
Security,  etc.,  Co.  v.  Lombard  Inv.  Co.,  73 
Fed.  537. 

90.  Houston  First  Nat.  Bank  v.  Ewing, 
103  Fed.  168,  43  C.  C.  A.  150. 

91.  Houston  First  Nat.  Bank  r.  Ewing, 
103  Fed.  168,  43  C.  C.  A.  150;  Jourolmon  v. 
Ewing,  85  Fed.  103,  29  C.  C.  A.  41;  Central 
Trust  Co.  17.  Condon,  67  Fed.  84,  14  C.  C.  A. 
314. 

Where  the  claim  is  for  taxes,  and  interest 
on  t;\x  executions  is  provided  for  by  sttitute, 
the  interest  has  the  same  priority  of  lien  that 
the  tfix  has,  and  should  be  allowed,  especially 
when  the  funds  in  the  receiver's  hands  are 
amply  sufficient  to  pay  both  the  taxes  and 
the  interest  thereon.  Sparks  v.  Lowndes 
County,  98  Ga.  284.  25  S.  E.  426;  Gray  v. 
Xogan  County,  7  Okla.  321,  54  Pae.  485, 


(1897)  51  Pac.  97;  Houston  First  Nat.  Bank 
V.  Ewing,  103  Fed.  168,  43  C.  C.  A.  150. 

92.  Citizens'  Sav.  Bank  v.  Vaughan,  115 
Mich.  156,  73  N.  W.  143;  People  v.  Reming- 
ton, 59  Hun  (N.  Y.)  307,  12  N.  Y.  Suppl. 
829  [affirmed  in  126  N.  Y.  679,  28  N.  E.  249]  ; 
Armstrong  v.  American  Exch.  Nat.  Bank,  133 
U.  S.  433,  10  S.  Ct.  450,  33  L.  ed.  747;  Mal- 
comson V.  Wappoo  Mills,  99  Fed.  633 ;  Chemi- 
cal Nat.  Bank  v.  Armstrong,  59  Fed.  372,  8 
C.  C.  A.  155,  28  L.  R.  A.  231.  See  also 
Younger  v.  Massey,  41  S.  C.  50,  19  S.  E.  125. 

93.  Armstrong  v.  American  Exch.  Nat. 
Bank,  133  U.  S.  433,  10  S.  Ct.  450,  33  L.  ed. 
747;  Malcomson  v.  Wappoo  Mills,  99  Fed. 
633. 

94.  Chemical  Nat.  Bank  v.  Armstrong,  59 
Fed.  372,  8  C.  C.  A.  155,  28  L.  R.  A.  231. 

95.  Chemical  Nat.  Bank  v.  Armstrong,  59 
Fed.  372,  8  C.  C.  A.  155,  28  L.  R.  A.  231. 

But  if  the  receiver  withdraws  his  offer, 
interest  on  dividends  should  be  allowed  the 
owner  of  the  claim  as  though  no  offer  had 
been  made.  Chemical  Nat.  Bank  v.  Arm- 
strong, 65  Fed.  573,  13  C.  C.  A.  47,  28  L.  R.  A. 
231. 

96.  Rockwell  v.  Portland  Sav.  Bank,  31 
Oreg.  431,  50  Pac.  566. 

Form.— A  decree  directing  the  payment  of 
debts  and  expenses  should  set  forth  specifi- 
cally the  amount  of  each  claim,  and  the  date 
from  which  interest  is  to  be  computed.  Peo- 
ples' Nat.  Bank  v.  Virginia  Textile  Co.,  104 
Va.  34,  51  S.  E.  155. 

In  a  suit  against  a  receiver  of  an  insolvent 
national  bank  to  establish  the  claim  of  a 
creditor  and  his  right  to  a  dividend,  the  de- 
cree should  not  direct  the  payment  of  a  divi- 
dend by  the  receiver,  since  the  assets  of  such 
bank  are,  under  the  statutes,  entirely  within 
the  control  and  disposition  of  the  controller 
of  the  currency,  but  such  decree  should  direct 
that  the  claim  of  the  creditor,  as  established, 
be  certified  to  the  oontrollor.  to  be  \)iy'u\  in 
due  course  of  administration.  INTerrill  v. 
Jacksonville  First  Nat.  Bank.  75  Fed.  148, 
21  C.  C.  A.  282  lafTrrwcd  in  173  I'.  S.  131, 
43  L.  ed.  640] :  Wolf  v.  National  Bank,  178 
111.  85,  52  N.  E.  896. 
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in  their  favor.  Where  an  order  directing  a  receiver  to  pay  a  certain  claim  of 
any  money  in  his  hands  available  for  that  purpose  is  made  prior  to  final  decree 
fixing  priorities  among  creditors  and  ordering  distribution,  suck  decree  super- 
sedes the  order. 

6.  Estoppel  to  Object  to  Distribution.  Where  a  court  orders  the  money  in 
the  hands  of  a  receiver  in  an  action  to  be  distributed  according  to  the  facts  as 
stated  in  the  petition,  and  no  answer  is  filed  in  the  case  raising  any  new  issues, 
plaintiff  cannot  complain  of  the  distribution  made.^^  So  an  order  of  distribution 
made  at  the  request  of  a  creditor,  and  by  consent,  cannot  be  questioned  by  him.^ 
But  the  fact  that  a  judgment  creditor  shares  in  the  assets  which  come  into  the 
hands  of  a  receiver,  and  which  are  paid  out  under  the  court's  orders,,  does  not 
prevent  him,  where  there  is  no  final  decree,  from  insisting  that  there  are  other  assets 
in  which  he  is  also  entitled  to  share. ^  And  by  filing  his  claim  and.  receiving  the 
dividend  thereon,  a  creditor  is  not  bound  by  conditions  to  which  other  creditors 
assented,  and  which  they  had  no  right  to  impose  except  upon  themselves.^ 

7.  Review.  A  decree  fixing  the  amount  and  priority  of  claims  against  an 
insolvent  corporation,  and  ordering  a  distribution  of  the  fund  arising  from  a  sale 
of  its  property,  is  a  final  decree,  from  which  an  appeal  lies;  *  but. it  is  the  duty  of 
a  receiver  to  dispose  of  funds  in  his  hands  as  ordered  by  the  court  and  it  is  not 
his  province  to  intervene  and  dispute  the  propriety  of  the  order.^ 

VI.  ACTIONS  AND  PROCEEDINGS  BY  AND  AGAINST  RECEIVERS.® 

A.  Remedies  in  Behalf  of  Receiver  —  i.  In  Receivership  Suit  a.  In 
General.  According  to  the  practice  in  this  country,  the  receiver  may  apply  to 
the  court  for  such  orders  as  may  be  necessary  to  enforce  and  protect  his  right  of 
possession.'^    Under  the  general  rules  for  the  enforcement  and  protection  of  the; 


97.  Rockwell  i;.  Portland  Sav.  Bank,  31 
Oreg.  431,  50  Pac.  566,  holding  that,  if  the 
order  is  not  obeyed,  the  remedy  of  the  injured 
party  is  by  an  application  to  the  court  which 
made  it,  and  not  by  way  of  a  lien  upon  the 
remaining  assets. 

98.  Cannon  v.  Snipes,  24  Wash.  166,  64 
Pac.  167. 

99.  Cooper  v,  Brinkman,  38  Kan.  442,  17 
Pac.  157. 

1.  Joliet  First  Nat.  Bank  v.  Illinois  Steel 
Co.,  174  111.  140,  51  N".  E.  200  [a/jfirming  72 
111.  App.  640]. 

2.  Clayton  v.  Ore  Knob  Co.,  109  N.  C. 
385,  14  S.  E.  36. 

3.  Loney  v.  Bayly,  45  Md.  447;  Loney 
V.  Bailey,  43  Md.  iO. 

4.  Halsted  v.  Forest  Hill  Co.,  109  Fed. 
820;  Hoffman  v.  Knox,  50  Fed.  484,  1  C.  C. 
A.  535. 

Parties. —  But  such  a  decree  will  not  be 
reviewed  on  appeal  unless  all  persons  inter- 
ested are  made  parties.  German  Sav.  Bank  v. 
Armour  Packing  Co.,  (Iowa  1898)  75  N.  W. 
503. 

Interlocutory  order  for  partial  distribution. 

—  No  appeal  lies  from  an  interlocutory 
order  directing  a  receiver  to  make  partial 
distribution  of  the  fund  in  his  hands,  unless 
such  order  be  shown  to  be  improvident. 
Sykes  v.  Thornton,  152  Pa.  St.  94,  25  Atl.  174. 

5.  Hodge  V.  Quiry,  9  Ky.  L.  Rep.  650; 
Bosworth  V.  St.  Louis  Terminal  R.  Assoc.,  174 
U.  S.  182,  19  S.  Ct.  625,  43  L.  ed.  941.  And 
see  Appeal  and  Error,  2  Cyc.  641  text  and 
note  26. 

[V,  D,  6] 


6.  Action  on  receiver's  bond  see  infra,  IX. 
Applications  by  receiver  for  instructions 

generally  see  supra,  IV,  F,  5,  b,  (ii). 

Compromise  and  settlement  see  supra,  IV„ 
F,  6,  d,  (IV). 

Distraining  by  receiver  see  Landlord  and 
Tenant,  24  Cyc.  1291. 

Foreign  receivers  see  infra,  VIII,  A. 

Garnishment  generally  see  Garnishment,, 
20  Cyc.  1026. 

In  supplementary  proceedings  see  Execu- 
tions, 17  Cyc.  1466  et  seq. 

Jury  trial  see  Juries,  24  Cyc.  120. 

Proceeding  to  determine  priorities  see  su- 
pra, Y,  B,  2. 

7.  Parker  v.  Browning,  8  Paige  (N.  Y.) 
388,  35  Am.  Dec.  717  (where  the  chancellor 
recognized  the  right  of  a  receiver  to  call  upon 
the  master  to  direct  the  delivery  of  posses- 
sion of  the  property)  ;  Noel  v.  Gibson,  7  Paige 
(N.  Y.)  513  (where  a  receiver  in  a  creditors* 
suit  applied  for  an  attachment  and  appealed 
to  the  chancellor )  ;  Wardell  v.  Leavenworth,  3 
Edw.  (N.  Y.)  244  (where  the  receiver  alone- 
appeared  and  contested  defendant's  motion 
to  stay  a  sale  of  property  which  the  re- 
ceiver had  advertised)  ;  Iddings  v.  Bruen,  4 
Sandf.  Ch.  (N.  Y.)  417  [citing  3  Daniell  Ch. 
Pr.  435-441]  (pointing  out  a  different 
chancery  practice  in  Englknd  which  does  not 
accord  with  the  ancient  practice  there  or  in^ 
the  Irish  court  of  chancerv,  as  shown  in  a  note 
by  Cox  to  Sharp  v.  Carter,  3  P.  Wms.  375,. 
379,  24  Eng.  Reprint  1108  (  where  the  practice 
was  stated  on  the  authority  of  Lord  Chan> 
cellor  Parker  mad'B' in- 1718  ) . 
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receiver's  possession,^  as  against  strangers  to  the  record  who  are  not  brought  in 
as  parties  so  as  to  become  amenable  to  the  court's  orders  the  receiver  must, 
proceed  by  adverse  action.^  On  the  other  hand  proceedings  to  protect  the 
receiver's  possession  may  be  by  petition  of  the  receiver  to  the  court  appointing 
him ;  a  receiver  with  the  power  and  under  the  duty  to  collect  assets  may  move; 
for  an  order  on  a  party  to  the  suit  who  has  interfered  with  his  possession  by  col- 
lecting assets  since  the  appointment,"  and  may  proceed  summarily  by  petition 
for  a  rule  to  show  cause  in  the  court  by  which  he  was  appointed  to  require  one- 
not  a  party  to  the  suit  to  pay  over  money  belonging  to  the  receivership  which 
has  come  into  possession  of  the  respondent  since  the  appointment  of  the  receiver, 
and  which  is  retained  in  defiance  of  the  court's  order  sequestering  the  property 
and  funds  of  defendant,  although  the  respondent  claims  a  right  to  or  lien  upon 
the  fund;  his  remedy  in  such  cases  being  by  a  petition  in  intervention  setting 
up  his  claim.^^  So  it  is  held  to  be  the  right  and  duty  of  the  receiver  of  a  corpora- 
tion to  invoke  the  aid  of  the  court  to  compel  the  corporate  officers  to  surrender 
assets  which  they  are  concealing  for  the  purpose  of  converting  to  their  own  use/^' 
The  statute  sometimes  provides  a  short  and  convenient  remedy  for  the  collection 
of  assets.^"* 

b.  Injunction  Against  Interference  With  Possession.  Where  in  a  pending 
suit  the  court  has  in  its  custody  property  which  it  has  by  its  orders  placed  in 
possession  of  a  receiver,  and  an  injunction  becomes  necessary  to  the  protectiorL 
of  such  possession,  the  proper  course  is  for  the  receiver  to  file  a  petition  in  the^ 
same  suit,  invoking  the  power  of  the  court  to  protect  his  possession  and  control 
of  the  property.    He  is  not  required  to  bring  a  separate  suit  in  equity, and  this,. 


Authority  and  leave  to  sue  see  injra,  VI, 
A,  3,  a  et  seq. 

8.  See  supra,  IV,  D,  5,  a  et  seq. 
Supervision  and  direction  of  court  see  su- 
pra, IV,  F,  5,  a  et  seq. 

9.  See  supra,  IV,  D,  5,  h,  (11). 

Remedy  of  party  claiming  adversely  see 
supra,  IV,  D,  6,  a  et  seq. 

Where  interest  claimed  is  not  adverse  see 
Miles  V.  New  South  Bldg.,  etc..  Assoc.,  95 
Fed.  919,  supra,  IV,  D,  5,  h,  (11),  note  74. 

10.  Ex  p.  Tvler,  149  U.  S.  164,  13  S.  Ct. 
785,  37  L.  ed.  689. 

11.  Parker  v.  Pocock,  30  L.  T.  Rep.  K  S. 
458,  where,  upon  an  application  of  the  re- 
ceiver in  a  cause  supported  by  an  affidavit 
founded  on  information  and  belief  only,  the 
court  ordered  a  defendant,  who  had  obtained 
payment  of  certain  debts  adversely  to  the 
receiver,  within  one  week  to  make  an  affidavit 
of  the  amounts  as  received  by  him,  and  to  pay 
the  same  to  the  receiver,  or  in  default  to  be 
committed. 

12.  Horn  v.  Pere  Marquette  R.  Co.,  151 
Fed.  626.  The  same  remedy  is  approved  in 
Vermont,  etc.,  R.  Co.  v.  Vermont  Cent.  R. 
Co.,  46  Vt.  792;  Bibber-White  Co.  v.  White 
Kiver  Valley  Electric  Co.,  107  Fed.  176;  Lake 
Shore,  etc.,  R.  Co.  v.  Felton,  103  Fed.  227, 
43  C.  C.  A.  189.  But  see  Bowling  Green  Sav. 
Bank  V.  Todd,  64  Barb.  (N.  y.)  146  [affirmed 
in  52  N.  Y.  489],  as  to  lien  of  attorney. 

'  Bill  required.— In  State  Bank  r.  Plain- 
field  First  Nat.  Bank,  34  N.  J.  Eq.  450,  it 
was  held  that  a  receiver  of  an  insolvent  cor- 
poration must  proceed  by  bill  to  recover 
moneys  of  the  corporation  received  by  another 
after  the  receiver's  appointment,  and  could 
not  proceed  by  petition. 


13.  Brandt  f.  Allen,  76  Iowa  50,  40  N.  W.. 
82,  1  L.  R.  A.  653,  supra,  IV,  D,  5,  h,  (11),. 
note  74. 

14.  Reed  v.  Gold,  102  Va.  37,  45  S.  E.  868, 
statute  for  recovery  of  unpaid  stock  sub- 
scriptions by  motion  in  a  court  of  law. 

Reference  of  disputes  see  infra,  VI,  H,  1. 

15.  Florida. —  McKinnon-Young  Co.  v. 
Stockton,  53  Fla.  734,  44  So.  237. 

Georgia. —  Woodburn  v.  Smith,  96  Ga.  241,.. 
22  S.  E.  966. 

New  Jersey. —  Merton  v.  Stone  Harbor- 
Imp.  Co.,  (Ch.  1899)  44  Atl.  875,  to  restrain 
action  pending  against  corporation. 

New  York. —  Atty.-Gen.  v.  Guardian  Mut. 
L,  Ins.  Co.,  77  N.  Y.  272,  motion  by  receiver 
of  corporation  in  dissolution  proceedings,  as- 
representative  of  all  the  creditors,  to  stay 
suits  brought  by  creditors.  But  see  Strick- 
land V.  National  Salt  Co.,  94  N.  Y.  SuppL 
936,  denying  the  remedy  as  against  strangers. 

Vermont. —  Vermont,  etc.,  Co.  v.  Vermont 
Cent.  R.  Co.,  46  Vt.  792,  same  protection  af- 
forded a  receiver  and  manager. 

United  States.— Ex  p.  Tvler,  149  U.  S. 
164,  181,  13  S.  Ct.  785,  37  1.  ed.  689  (where- 
the  court  said:  "The  property  in  question 
was  in  the  custody  of  the  Circuit  Court,  in  a 
cause  within  its  jurisdiction,  and  protected 
by  injunction.  The  power  exercised  was  the 
power  to  protect  the  property  in  the  custody 
of  the  court  from  invasion,  and  in  order  ta 
sustain  the  receiver's  application  the  ordinary 
grounds  of  equity  interposition  were  not  re- 
quired to  be  set'forth");  Bibl>er-White  Co. 
V.  White  River  Vallev  Electric  R.  Co..  10? 
Fed.  176;  Lake  Shore,'  etc..  R.  Co.  r.  Felton,. 
103  Fed.  227,  43  C.  C.  A.  189;  Virginia,  etc.. 
Iron  Co.  V.  Bristol  Land  Co.,  88  Fed.  134; 
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although  the  interference  may  be  with  assets  which  have  never  come  into  the 
receiver's  actual  possession;  ^®  but  defendant  is  given  the  opportunity  of  making 
defense  by  answer  or  other  pleading,  according  to  the  common  course  of  equity 
practice.^^  A  petition  will  not  come  within  this  rule,  however,  which  charges 
no  active  or  constructive  interference  with  the  receiver's  possession,  but  rj,ises 
^  question  of  title  between  the  receiver  and  a  third  person. 

2.  Statutory  Remedy  For  Discovery  of  Assets.  By  statute  a  special  pro- 
vceeding  is  sometimes  expressly  provided  for  the  discovery  of  assets  of  a  corpora- 
tion to  render  more  effectual  the  proceedings  which  may  be  taken  by  the  receiver 
to  sue  for  and  recover  the  corporate  property.^^    But  the  pubhcation  by  the 


Fjx  p.  Chamberlain,  55  Fed.  704;  Fidelity- 
Trust,  etc.,  Co.  V.  Mobile  St.  R.  Co.,  53  Fed. 
687. 

England. —  Evelyn  v.  Lewis,  3  Hare  472,  25 
Eng.  Ch.  472,  67  Eng.  Reprint  467. 

Canada. —  Coleman  v.  Glanville,  18  Grant 
Ch.  (U.  C.)  42;  Simpson  v.  Hutchison,  7 
Grant  Ch.  (U.  C.)  308,  restraining  suit 
against  receiver. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  318. 

Form  of  petition  see  McKinnon- Young  Co. 
V.  Stockton,  53  Fla.  734,  739,  44  So.  237; 
Xake  Shore,  etc.,  R.  Co.  v.  Felton,  103  Fed. 
227,  43  C.  C.  A.  189. 

Enjoining  actions  by  parties  represented 
•see  infra,  VI,  B,  6. 

16.  Vermont,  etc.,  R.  Co.  v.  Vermont  Cent. 
H.  Co.,  46  Vt.  792;  Eae  p.  Tyler,  149  U.  S. 
164,  13  S.  Ct.  785,  37  L.  ed.  689  ;  Bibber-White 
Co.  V.  White  River  Valley  Electric  R.  Co.,  107 
Fed.  176. 

17.  Lake  Shore,  etc.,  R.  Co.  v.  Felton,  103 
Fed.  227,  43  C.  C.  A.  189. 

18.  Wood  V.  New  York,  etc.,  R.  Co.,  61 
Fed.  236,  holding  that  an  application  by  the 
receiver  of  a  railroad  to  restrain  another  road, 
not  a  party  to  the  receivership  suit,  from  un- 
Hawfully  discriminating  against  the  re- 
ceiver's road,  cannot  be  entertained. 

19.  Fidelity,  etc.,  Co.  v.  MacAfee,  (N.  J. 
Ch.  1907)  65  Atl.  879  (where  it  appears  that 
isT.  J.  Pub.  Laws  (1896)  provide  that  the  re- 
ceiver of  a  corporation  shall  have  power  to 
«end  for  persons,  and  to  examine  them  on 
■oath  respecting  the  corporation's  affairs,  and 
that  if  any  person  shall  refuse  to  be  sworn 
the  court  of  chancery  may  on  report  of  the 
Teceiver  commit  such  person  to  prison,  but 
it  is  held  that  where  service  of  a  summons 
was  made  by  the  receiver  on  a  person  without 
the  state  the  courts  of  the  state  had  no  au- 
thority to  make  an  order  adjudging  such 
person  in  contempt  for  failing  to  appear)  ; 
Smith  V.  Trenton  Delaware  Falls  Co.,  4  N.  J. 
T]q.  505  (statute  of  1829,  authorizing  receiver 
of  insolvent  corporation  to  examine  officers 
and  agents  in  order  to  ascertain  and  secure 
corporate  assets)  ;  Piatt  v.  New  York,  etc., 
R.  Co.,  63  N.  Y.  App.  Div.  401,  71  N.  Y. 
iSuppl.  913  [reversed  upon  the  merits  of  the 
orders  actually  before  the  court  in  170  N.  Y. 
451,  63  N.  E.  532]  (where  it  appears  that  by 
the  provision  of  N.  Y.  Laws  (1898),  c.  534, 
in  certain  cases  against  corporations,  etc.,  an 
order  may  be  granted  for  the  examination 
iDcfore  the  court  or  a  referee  of  any  officer, 
stock-holder,  agent,  employee,  or  any  other 
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person  as  to  whom  the  receiver  shows  by  his 
verified  petition  that  he  has  good  reason  to 
believe  that  any  such  person  has  embezzled  or 
concealed,  or  withholds  or  has  in  his  posses- 
sion or  under  his  control  or  has  wrongfully 
disposed  of  any  property  of  such  corporation 
which  ought  to  be  surrendered  to  the  receiver, 
etc.,  and  that  upon  the  conclusion  of  such 
examination  and  the  signed  and  sworn  testi- 
mony of  the  person  so  examined  in  the  pro- 
ceeding in  which  the  receiver  was  appointed, 
the  court  may  make  an  order  commanding 
such  person  forthwith  to  deliver  the  property 
to  the  receiver  if  the  testimony  satisfactorily 
shows  to  the  court  that  it  has  been  wrong- 
fully concealed  or  withheld,  etc.)  ;  In  re 
Stonebridge,  13  N.  Y.  Suppl.  770  [affirmed  in 
128  N.  Y.  618,  28  N.  E.  253]. 

Warrant  for  examination  concerning  as- 
sets.—  In  New  York  all  provisions  of  law 
respecting  trustees  of  insolvents  as  to  the 
collection,  preservation,  concealment,  and  dis- 
covery of  property  were  made  applicable  to 
receivers  of  corporations,  and  it  was  provided 
that  where  such  trustee  shall  show  that  there 
is  good  reason  to  believe  that  the  debtor  or 
any  other  person  has  concealed  or  embezzled 
any  part  of  the  debtor's  property,  or  that  any 
person  can  testify  concerning  the  concealment 
or  embezzlement  thereof,  a  warrant  will  be 
issued  requiring  such  person  to  appear  and 
submit  to  examination  concerning  the  same. 
Rich  V.  Sargent  Granite  Co.,  30  N.  Y.  Suppl. 
139,  23  N.  Y.  Civ.  Proc.  359.  Under  other 
statutory  provisions  authorizing  receivers  of 
corporations  to  maintain  special  proceedings 
for  the  purpose  of  collecting,  etc.,  the  prop- 
erty of  the  corporation,  when  a  receiver  brings 
himself  within  the  provisions  of  the  law  he 
may  have  the  warrant  above  mentioned  under 
the  provision  as  to  special  proceedings.  Rich 
V.  Sargent  Granite  Co.,  supra  (right  of  tem- 
porary receiver)  ;  In  re  Stonebridge,  13  N.  Y. 
Suppl.  770  [affirmed  in  128  N.  Y.  618,  28  N.  E. 
253]  (holding  that  a  receiver  of  an  insolvent 
corporation  is  entitled  to  maintain  such  pro- 
ceeding against  the  president,  whom  the  re- 
ceiver has  reason  to  believe  fraudulently 
transferred  corporate  assets  to  another  cor- 
poration of  which  he  was  a  member).  Under 
similar  provisions  it  v/as  held  that  a  per- 
son so  indebted,  or  so  having  property,  as  ad- 
ministrator of  a  deceased  person,  was  liable 
to  be  proceeded  against;  and  that  a  warrant 
issued  upon  a  petition  alleging  that  such  per- 
son had  such  property  in  his  custody,  either 
individually  or  as  administrator,  was  good. 
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receiver  of  a  corporation  of  a  notice  requiring  all  persons  having  property  of 
the  corporation  in  their  possession  to  deliver  it  to  him,  as  required  by  such  a 
statute  is  not  a  condition  precedent  to  the  right  of  the  receiver  to  sue  to  compel 
a  creditor  to  account  for  sums  paid  to  him  by  the  corporation  when  its  insolvency 
was  imminent. 

3.  Separate  Suit  or  Action  —  a.  Control  of  Court  and  Authority  and  Leave 

to  Sue  —  (i)  In  General.  The  general  rule  is  that  in  the  absence  of  statu- 
tory authority  or  the  express  direction  or  authority  of  the  court  appointing  him, 
a  receiver,  in  his  representative  capacity  and  merely  by  virtue  of  his  general 
authority  as  receiver,  not  having  the  legal  title,^^  has  no  right  to  institute  actions 
and  suits. The  rule  requiring  leave  to  sue  is  announced  in  some  of  the  cases. 


Noble  V.  Halliday,  1  N.  Y.  330.  Under 
another  provision  that  a  copy  of  any  applica- 
tion to  the  court,  although  ex  parte,  in  any 
proceeding  for  the  dissolution  of  a  corpora- 
tion, shall  be  served  on  the  attorney-general,  a 
copy  of  an  application  by  the  receiver  of  a 
corporation  for  a  warrant  of  arrest  against  a 
person  for  concealment  and  embezzlement  of 
the  property  of  the  corporation  must  be 
served  on  the  attorney-general.  Matter  of 
Stonebridge,  57  Hun  (N.  Y.)  441,  10  N.  Y. 
Suppl.  772;  In  re  Vanamee,  8  N.  Y.  Suppl. 
219  [affirmed  in  119  N".  Y.  646,  23  N.  E. 
1149].  And  where  the  statute  requires  notice 
of  the  appointment  of  the  receiver  and  pro- 
vides that,  after  the-  first  publication,  every- 
one having  any  of  its  property  or  indebted  to 
it  shall  account  therefor  to  the  receiver,  a 
warrant  cannot  be  issued  until  after  the  first 
publication.  In  re  Stonebridge,  13  N.  Y. 
Suppl.  770  [affirmed  in  128  N.  Y.  618,  28 
N.  E.  770]  (holding,  however,  that  the  ap- 
plication in  this  case  was  after  first  pub- 
lication) . 

20.  Stiefel  v.  New  York  Novelty  Co.,  25 
Misc.  (N.  Y.)  221,  55  N.  Y.  Suppl.  90. 

21.  Leave  to  sue  receiver  and  to  defend 

see  infra,  VI,  D,  2,  a. 

Pleading  and  objection  to  pleading  see  in- 
fra, VI,  G,  1  et  seq. 

22.  See  supra,  IV,  D,  2. 

23.  California.— Tihhet^  v.  Cohn,  116  Cal. 
365,  48  Pae.  372. 

Georgia. —  Screven  v.  Clark,  48  Ga.  41, 
under  general  authority  to  collect. 

Illinoifi. —  Peabody  v.  New  England  Water 
Works  Co.,  80  111.  App.  458. 

Indiana. —  Gainey  v.  Gilson,  149  Ind.  58, 
48  N.  E.  633  (action  by  receiver  of  corpora- 
tion to  recover  stock  subscription)  ;  Wayne 
Pike  Co.  V.  State,  134  Ind.  672,  34  N.  E.  440; 
Davis  V.  Ladoga  Creamery  Co.,  128  Ind.  222, 
27  N,  E.  494  (holding  that  it  is  no  answer 
to  tlie  objection  for  want  of  leave  that  the 
action  is  brought  in  the  name  of  the  cor- 
poration by  the  receiver,  since  the  right  of 
the  corporation  to  sue  was  suspended  and 
the  action  must  be  prosecuted  by  the  re- 
ceiver). 

'Nebraska. —  Darner  v.  Gatewood,  2  Nebr. 
(TTnoff.)  561,  89  N.  W.  603. 

New  Jersey. —  McMaster  v.  Drew,  (Ch. 
1006)  62  Atl.  559.  That  the  authoritv  may 
be  implied  see  Taylor  r.  Gray,  59  N.  J.  Eq. 
621,  44  Atl.  668. 

New  York. —  Foster  v.  Townshend,  68  N.  Y. 


203;  Fincke  v.  Funke,  25  Hun  616;  Hayner 
V.  Fowler,  16  Barb.  300  (as  to  the  limited 
power  of  a  receiver  in  relation  to  real  es- 
tate) ;  Morgan  v.  Bucki,  30  Misc.  245,  61 
N.  Y.  Suppl.  929  (insufficiency  of  general: 
allegation  of  due  appointment  of  receiver  in 
sequestration  proceedings  to  show  authority 
to  sue,  as  distinguished  from  cases  of  re- 
ceivers in  supplementary  proceedings  in  that 
in  the  former  class  of  receivership  the  au- 
thority to  sue  is  not  an  incidental  one)  ; 
James  v.  James  Cement  Co.,  8  N.  Y.  St.  490; 
Smith  V.  Woodruff,  6  Abb.  Pr.  65. 

North  Carolina. —  Battle  v.  Davis,  66  N.  C. 
252,  holding  that  the  code  had  not  changed 
the  rule  in  that  state. 

Pennsylvania. —  Singerly  v.  Fox,  75  Pa.  St.. 
112;  Wisener  v.  Myer-s,  3  Pa.  Dist.  687; 
Philadelphia,  etc..  Coal,  etc.,  Co.  v.  Schada,, 
11  Wkly.  Notes  Cas.  20. 

South  Carolina. —  Gadsden  v.  Whaley,  14 
S.  C.  210. 

Tennessee. —  Simriions  V.  Taylor,  106  Tenn.. 
729,  63  S.  W.  1123. 

Virginia. —  McAllister  V.  Harman,  97  Va. 
543,  34  S.  E.  474;  Reynolds  v.  Pettyjohn,  79 
Va.  327;  Davis  v.  Snead,  33  Graft.  705. 

United  States. —  Pendleton  v.  Russell,  144 
U.  S.  620,  12  S.  Ct.  743,  36  L.  ed.  574 
(broadly  requiring  express  authority  to  ap- 
pear in  foreign  jurisdiction)  ;  Huber  v.  New 
Orleans,  130  Fed.  21,  64  C.  C.  A.  389. 

Canada. —  Thomas  v.  Torrance,  1  Ch. 
Chamb.  (U.  C.)  9,  holding  that  a  receiver 
appointed  to  mortgage  an  estate  cannot  sue 
for  debts  due  it  except  upon  application  for 
permission  supported  by  affidavits  showing 
the  expediency  of  such  proceedings. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  327. 

Compare  Nangle  v.  Fingall,  1  Hog.  142, 
holding  that  if  waste  has  been  committed 
and  the  case  is  pressing  the  receiver  may  file 
a  bill  for  an  injunction  without  an  order,, 
but  if  the  time  will  permit  he  should  apply 
for  reference  to  inquire  what  proceedings  he 
ought  to  take. 

Authority  in  successive  receiver. —  In 
Daniel  r.  Wilson,  91  Ga.  238,  18  S.  E.  134, 
a  receiver  for  all  the  assets  of  a  corporation 
was  appointed  before  the  charter  expired,  and 
in  another  suit  commenced  after  the  expira- 
tion of  the  charter  another  receiver  was  ap- 
pointed for  all  of  the  assets  then  remaining 
who  was  ordered  to  institute  such  actions  aa 
he  thought  necessary  to  reduce  to  possession 
any  property  claimed  by  third  persons  to 
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particularly  with  resjaect  to  the  right  of  the  receiver  to  recover  property  of  which 
lie  has  never  had  the  possession,^^  and  the  distinction  in  this  respect  is  expressly 
recognized  when  the  action  is  to  enforce  a  right  accruing  to  the  receiver  as  such 
in  the  administration  of  his  trust  or  to  protect  the  possession  which  he  has  actually 
acquired, although  in  such  instances  it  appears  that  the  question  is  also  as  to 
the  receiver's  right  to  maintain  the  suit  in  his  own  name.^®  And  further  the  rule 
requiring  leave  to  sue  has  been  held  not  to  apply  to  a  petition  by  the  receiver 
in  the  court  in  which  he  was  appointed.^' 

(ii)  Statutory  Authority.  General  authority  to  sue  is  sometimes  con- 
ferred by  statute,  under  which  no  special  leave  to  bring  the  suit  need  be  shown,^^ 


which  the  corporation  had  title,  and  it  was 
held  that  a  defendant  in  an  action  of  eject- 
ment brought  by  the  second  receiver  could 
not  protect  himself  against  recovery  by  set- 
ting up  outstanding  title  in  the  first  receiver, 
who  was  appointed  pendente  lite,  and  no  final 
•decree  having  been  made  in  that  cause;  that 
it  was  doubtful  whether  the  title  to  the 
realty  of  the  corporation  vested  in  the  first 
receiver  by  the  mere  order  of  his  appoint- 
ment, and  that  if  it  did,  it  was  divested  by 
the  order  appointing  the  second  receiver  in 
;so  far  as  to  enable  him  to  recover  the  prop- 
erty and  administer  it  under  the  direction 
of  the  court  as  provided  by  the  code,  the  first 
receiver  never  having  received  title  and  the 
same  court  having  jurisdiction  over  both  re- 
ceivers would  be  competent  to  protect  the 
rights  of  all  parties. 

The  rule  is  not  of  universal  application, 
however,  and  some  cases  appear  to  have  re- 
pudiated it.  Helme  v.  Littlejohn,  12  La. 
Ann.  298  (which,  in  Hubert  r.  New  Orleans, 
laO  Fed.  21,  64  C.  C.  A.  389,  supra,  this 
note,  is  said  to  stand  single  and  alone,  and 
to  have  been  decided  at  a  time  when  the  law 
•of  receiverships  was  almost  unknown  in 
Louisiana)  ;  Allen  v.  Baxter,  42  Wash.  434, 
85  Pac.  20.  And  where  a  receiver  is  vested 
with  the  whole  property  by  force  of  the  de- 
cree and  is  held  in  equity  to  have  the  whole 
iitle  without  assignment,  he  is  accordingly 
held  to  be  entitled  to  possession  and  to  sue 
in  his  own  name,  without  any  leave  of  court 
or  of  the  parties,  incurring  no  risk  except  as  to 
costs.  Iddings  v.  Bruen,  4  Sandf,  Ch.  (N.  Y.) 
417;  Tillinghast  v.  Champlin,  4  R.  I.  173, 
■67  Am.  Dec.  510,  holding  that  a  receiver  of 
u  dissolved  partnership  may,  without  special 
leave,  bring  suits  to  possess  himself  of  the 
partnership  property.  See  also  the  cases 
cited  mfra,  VI,  A,  3,  b,  (n).  But  in  Fincke 
V.  Funke,  25  Hun  (N.  Y.)  616,  it  was  held 
that  where  the  order  appointing  a  receiver  in 
an  action  between  partners  vested  in  him  all 
the  rights  and  powers  of  receivers  according 
to  law,  and  defendant  was  ordered  to  assign 
"to  him  all  the  property  of  a  copartnership 
but  no  such  assignment  was  made  and  no 
specific  authority  was  conferred  upon  the  re- 
ceiver to  bring  action,  the  title  to  the  prop- 
erty did  not  vest  in  the  receiver  and  there- 
fore he  could  not  sue  to  collect  a  demand 
belonging  to  the  firm. 

So  a  receiver  as  trustee  of  an  express  trust, 
■appointed  in  proceedings  to  sequestrate  the 
p)roperty  of  an  insolvent  corporation,  being 
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given  by  the  decree  appointing  him  power 
and  authority  to  collect  all  the  effects,  etc., 
of  the  corporation  is  held  necessarily  to  have 
authority  to  sue  to  recover  assets.  Hause  v. 
Newel,  60  Minn.  481,  62  N.  W.  817. 

Reason  of  rule. — A  receiver  is  at  last  only 
an  officer  of  the  court,  and  the  foundation  of 
the  rule  probably  is  that  it  is  always  for  the 
court  itself  to  determine  whether  it  shall  be 
dragged  into  litigation.  At  law,  the  party 
having  the  legal  right  to  sue  is  the  proper 
party,  and  if  one  comes  suing  for  the  prop- 
erty of  another,  he  must  show,  as  part  of  his 
right  to  recover,  the  authority  he  has  to  come 
into  a  court  of  law,  asserting  another's  right. 
Screven  V.  Clark,  48  Ga.  41. 

Appeal  by  receiver  see  Appeal  and  Ebrob, 
2  Cyc.  641  note  23. 

In  supplementary  proceedings  see  Execu- 
tions, 17  Cyc.  1469. 

24.  Bishop  V.  McKillican,  124  Cal.  321, 
57  Pac.  76,  71  Am.  St.  Rep.  68;  Tibbets  v. 
Cohn,  116  Cal.  365,  48  Pac.  372;  Screven  V. 
Clark,  48  Ga.  41  (receiver  to  collect  effects 
of  corporation  cannot  bring  trover  under  his 
general  authority  to  collect)  ;  Gainey  v.  Gil- 
son,  149  Ind.  58,  48  N.  E.  633;  Wilson  v. 
Welch,  157  Mass.  77,  31  N.  E.  712. 

25.  Wason  v.  Frank,  T  Colo.  App.  541,  44 
Pac.  378;  Ponder  v.  Catterson,  127  Ind.  434, 
26  N.  E.  66;  Kehr  v.  Hall,  117  Ind.  405,  20 
N.  E.  279 ;  Everett  v.  State,  28  Md.  190. 

Suit  on  bond  executed  to  receiver. —  Wason 
V.  Frank,  7  Colo.  App.  541,  44  Pac.  378; 
Soott  V.  Buncombe,  49  Barb.  (N.  Y.)  73. 

26.  Wilson  v.  Welch,  157  Mass.  77,  31 
N.  E.  712;  Singerly  v.  Fox,  75  Pa.  St.  112; 
Philadelphia,  etc..  Coal,  etc.,  Co.  v.  Schada, 
11  Wkly.  Notes  Cas.  (Pa.)  20;  Ex  p.  Harris, 
2  Ch.  D.  423,  45  L.  J.  Bankr.  71,  34  L.  T. 
Rep.  N.  S.  291,  24  Wkly.  Rep.  851.  See 
also  infra,  VI,  A,  3,  b,  ( ii ) . 

27.  Vestel  v.  Tasker,  123  Ga.  213,  51  S.  E. 
300;  Woodburn  V.  Smith,  96  Ga.  241,  22  S.  E. 
964,  petition  for  injunction.  Contra,  Sim- 
mons V.  Taylor,  106  Tenn.  729,  63  S.  W.  1123. 

The  fact  that  tlie  court  entertains  his  pe- 
tition is  tantamount  to  a  grant  of  authority 
to  sue.  Vestel  v.  Tasker,  123  Ga.  213,  51  S.  E. 
300;  Smead  Foundry  Co.  v.  Chesbrough,  18 
Ohio  Cir.  Ct.  783,  6  Ohio  Cir.  Dec.  670,  under 
a  statutory  provision  that  the  receiver  shall 
have  power,  "  under  the  control  of  the  court," 
to  bring  actions,  etc.,  and  generally  to  do 
such  acts  "  as  the  court  may  authorize." 

28.  See  the  statutes  of  the  several  states. 
And  see  Hanke  v.  Blattner,  34  111.  App.  394; 
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or  the  receiver  is  invested  with  the  power,  under  the  control  of  the  court,  to  act 
in  this  respect;  "'^  and  the  leave  required  to  permit  ordinary  chancery  receivers 
to  sue  is  not  more  than  an  equivalent  of  the  authority  given  particular  receivers 
by  statute.^^ 

(ill)  Granting  Leave  or  Directing  Suit.^^  In  proper  cases,  however, 
■the  court  may  grant  such  leave  or  direct  the  institution  of  proceedings  by  the 
recaiver,^^  but  is  not  bound  as  a  matter  of  course  to  direct  a  suit  to  be  brought 
which  would  be  unprofitable.^^    The  authority  to  institute  proceedings  may  be 


Hayes  v.  Brotzman,  46  Md.  519  (receiver  of 
corporation  in  winding  up  proceedings)  ;  Mc- 
Bryan  v.  Universal  Elevator  Co.,  130  Mich. 

III,  89  N.  W.  683,  97  Am.  St.  Rep.  453  (re- 
ceiver appointed  at  suit  of  judgment  creditor 
of  corporation).  See  also  Bien  v.  Bixby,  18 
Misc.  (N.  Y.)  415,  41  N.  Y.  Suppl.  433, 
as  to  power  of  temporary  receiver  of  cor- 
poration under  statute  giving  him  power  to 

•  collect,  etc. 

29.  See  the  statutes  of  the  several  states. 
And  see  La  Follett  y.  Akin,  36  Ind.  1;  Mitchell 
V.  Chenault,  112  Ky.  267,  65  S.  W.  447,  23 
Ky.  L.  Rep.  1544  (holding  that  a  general  re- 

•  ceiver  of  the  court  has  authority  under  such 
statute,  as  well  as  receivers  appointed  in  par- 
ticular actions)  ;  Smead  Foundry  Co.  v.  Ches- 
brough,  18  Ohio  Cir.  Ct.  783,  6  Ohio  Cir.  Dec. 
670. 

30.  Miller  v,  Mackenzie,  29  N,  J.  Eq.  291. 

31.  Form  of  order  see  Leonard  v.  Storrs, 
31  Ala.  488,  489;  St.  Louis,  etc.,  R.  Co.  v. 
Vandalia,  103  111,  App.  363,  364;  Taylor  v. 
Canaday,  155  Ind.  671,  57  N.  E.  524,  59  N.  E. 
20  (general  order  sufficiently  comprehensive 
to  embrace  the  particular  action)  ;  Frank  v. 
Morrison,  58  Md.  423,  425;  Hall  v.  U.  S. 
Insurance  Co.,  5  Gill  (Md.)  484,  487;  Mathis 
V.  Pridham,  1  Tex.  Civ.  App.  58,  71,  20  S.  W. 
1015  (order  directing  receiver  of  corporation 
to  sue  stock-holders  for  contribution)  ;  Davis 
i\  Gray,  16  Wall.  (U.  S.)  203,  209,  21  L.  ed. 
447. 

32.  Green  v.  Winter,  1  Johns.  Ch.  (N.  Y.) 
'60. 

The  general  receiver  of  a  court  may  be  au- 
thorized to  bring  a  suit  for  the  benefit  of  a 
trust  fund  by  order  of  the  court  to  institute 
•actions,  and  besides  it  is  held  that  such  a 
receiver  has  the  same  authority  in  this  regard 
as  a  receiver  in  particular  actions  under  the 
statute  which  provides  that  receivers,  under 
the  control  of  the  court,  shall  have  power  to 
bring  and  defend  actions.  Mitchell  v.  Che- 
nault, 112  Ky.  267,  65  S.  W.  447,  23  Ky.  L. 
Rep.  1544. 

Parties  in  interest  may  apply  for  directions 

•to  the  receiver  to  sue  to  get  in  assets.  Rey- 
nolds I?.  Pettyjohn,  79  Va.  327.  See  also  for 
application  for  directions  to  receiver  supra, 

IV,  F,  5,  a,  b.  However,  under  a  code  provision 
making  appealable  orders  wliich  give  direc- 
tions to  receivp-s,  etc.,  an  insolvent  corpora- 
tion may  appeal  from  an  order  refusing  to 
vacate  an  ex  parte  order  directing  the  re- 
ceiver to  sue  stock-holders  for  unpaid  sub- 
scriptions. State  V.  German  Sav.  Bank,  50 
Nobr.  734,  70  N.  W.  221. 

Or  the  receiver  may  apply  for  leave  to 
'Bue.    Neun  v.  Blackstone  Bldg.,  etc..  Assoc., 


149  Mo.  74,  50  S.  W.  436.  But  it  is  held 
that  the  stock-holders  of  a  corporation  are 
not  necessary  parties  to  an  application  by  the 
receiver  appointed  in  dissolution  proceedings 
for  leave  to  sue  such  stock-holders,  and  there- 
fore they  cannot  appeal  from  an  order  grant- 
ing leave  to  sue.  People  v.  Commercial  Bank, 
6  N.  Y.  App.  Div.  194,  39  N.  Y.  Suppl.  1000. 

Propriety  of  particular  orders  —  Suits 
necessary  to  accomplish  entire  justice. — 
Neeves  v.  Boos,  86  Wis.  313,  56  N.  W.  909. 

In  right  of  parties  not  represented. —  The 
court  cannot  authorize  the  receiver  to  sue  in 
the  right  of  parties  whose  interests  are  not 
represented  in  the  receivership  suit  or  by  the 
receiver.  Republic  L.  Ins.  Co.  v.  Swigert,  135 
111.  150,  25  N.  E.  680,  12  L.  R.  A.  328. 

The  receiver  cannot  maintain  another 
ground  of  action  than  that  contemplated  by 
the  order  directing  the  suit  (Pierson  v. 
Cronk,  7  N.  Y.  Suppl.  573),  nor  bring  any 
other  action  than  that  which  the  order  au- 
thorizes (McAllister  v.  Harman,  97  Va.  543, 
34  S.  E.  474,  holding  that  a  direction  to  col- 
lect purchase-money  due  for  land  will  not  au- 
thorize a  suit  to  set  aside  a  fraudulent  con- 
veyance of  other  land  made  by  the  purchase- 
money  debtors  in  order  to  subject  it  to  the 
payment  of  the  debt  which  the  receiver  is 
ordered  to  collect ) . 

Authority  from  creditors  who,  under  the 
statute,  are  represented  by  the  receiver  of  a 
corporation,  is  not  necessary,  but  a  direction 
by  the  court  to  sue  is  all  that  is  required. 
Wheatley  v.  Glover,  125  Ga.  710,  54  S.  E.  626. 

33.  Sterling  Electric  Co.  v.  Augusta  Tel. 
etc.,  Co.,  124  Ga.  371,  52  S.  E.  541  (holding 
that  the  court  should  determine  whether  the 
suit  would  be  profitable  or  would  likely  re- 
sult in  benefit  or  loss  to  the  estate)  ;  Porter 
V.  Sabin,  149  U.  S.  473,  13  S.  Ct.  1008,  37  L. 
ed.  815  (holding  that  the  court  may  direct 
claims  in  favor  of  a  corporation  to  be  sued 
on  by  the  receiver  in  other  tribunals,  or  may 
leave  him  to  adjust  and  settle  them  without 
suit,  as  in  its  judgment  may  be  most  bene- 
ficial to  those  interested). 

Oppressive  proceedings. —  The  court  will 
not  empower  a  receiver  to  sue  for  debts  due 
to  the  estate,  where  the  proceedings  would  be 
oppressive  to  creditors,  or  it  is  unlikely  any 
advantage  would  be  derived  from  it.  Dacie  V. 
John,  McCloll.  :75. 

Review  of  direction  to  sue. —  ^^^le^e  the 
books  in  the  hands  of  a  receiver  showed  a 
debt  due  by  a  certain  person  and  the  court 
directed  suit,  if,  on  investigation,  there  is 
a  reasonable  prospect  of  realizing  on  the 
judgment,  and  exception  was  taken  to  such 
direction,  but  it  was  not  shown  what  evidence 
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generaP*  in  the  order  of  appointment,^^  as  in  the  case  of  a  receiver  of  an  insol- 
vent corporation  under  a  statute  giving  him  such  powers  under  the  control  of  the 
court,^^  or  by  subsequent  order  where  the  authority  is  not  conferred  in  the  order 
of  appointment.^^ 

b.  Form  of  Remedy  and  Jurisdiction  —  (i)  In  General,  A  receiver  may 
resort  to  those  remedies  which  are  available  to  other  htigants,  both  legal  and 
equitable,  according  to  the  nature  of  the  rights  to  be  enforced,^^  or  to  the  remedy 
available  to  the  party  over  whose  estate  he  is  appointed  and  to  which  remedy 
he  succeeds,^^  and  he  may  have  an  injunction  to  protect  the  estate  for  those 
represented.^^    Like  other  litigants  he  may  pursue  his  remedies  in  any  court 


was  before  the  court  toucliing  the  nature  of 
the  claim  or  the  solvency  of  the  debtor,  the 
direction  will  not  be  reversed.  Sterling  Elec- 
tric Co.  V.  Augusta  Tel.,  etc.,  Co.,  124  Ga. 
371,  52  S.  E.  541. 

34.  Taylor  v.  Canaday,  155  Ind.  671,  57 
N.  E.  524,  59  N.  E.  20,  if  sufficiently  compre- 
hensive to  embrace  the  particular  action. 

35.  Comer  v.  Bray,  83  Ala.  217,  3  So.  554. 

36.  Carnahan  v.  Campbell,  (Ind.  1901) 
59  N.  E.  1054;  Frank  v.  Morrison,  58  Md. 
423;  Hayes  v.  Brotzman,  46  Md.  519. 

But  as  to  a  receiver  pendente  lite,  the  rule 
requiring  leave  of  the  court  to  be  obtained 
before  the  receiver  can  either  sue  or  be  sued 
being  in  order  to  prevent  any  unnecessary 
waste  of  the  assets  in  the  receiver's  hands 
in  unnecessary  litigation  is  held  to  contem- 
plate at  least  some  investigation  by  the  court 
of  the  propriety  of  the  commencement  of  such 
suits  before  permission  is  granted;  and  to  au- 
thorize in  advance  the  commencement  of 
suits  without  any  knowledge  of  what  they  are 
for,  or  of  the  necessity  thereof,  is  held  to  be 
a  complete  nullification  of  the  rule,  to  expose 
the  estate  to  the  very  thing  that  the  rule  was 
intended  to  guard  against,  and  to  be  improper 
practice.  Witherbee  v.  Witherbee,  17  N.  Y. 
App.  Div.  181,  45  N.  Y.  Suppl.  297.  To  the 
same  effect  see  St.  Louis,  etc.,  R.  Co.  v,  Van- 
dalia,  103  111.  App.  363. 

37.  Barber  v.  Mexico  International  Co.,  74 
Conn.  652,  51  Atl.  857,  92  Am.  St.  Rep.  246; 
Lathrop  v.  Knapp,  37  Wis.  307. 

Allowing  receiver  to  intervene  in  action  in 
same  court. — A  receiver  who  was  directed  by 
the  court  to  make  a  settlement  with  defend- 
ant company,  and  to  collect  the  claim  due  the 
insolvent  debtor  by  litigation,  if  necessary, 
and  who  was,  as  receiver,  an  officer  of  the 
court  in  which  he  was  allowed  to  intervene 
as  a  plaintiff  in  the  suit  at  bar,  is  authorized 
to  prosecute  the  suit.  Metropolitan  Nat. 
Bank  v.  Commercial  State  Bank,  104  Iowa 
682,  74  N.  W.  26. 

Nunc  pro  tunc  order. —  When  the  receiver 
has  sued  without  leave  the  order  may  be 
entered  nunc  pro  tunc.  De  La  Fleur  v. 
Barney,  45  Misc.  (N.  Y.)  515,  92  N.  Y.  Suppl. 
926. 

38.  Pearce  v.  Gamble,  72  Ala.  341;  See 
V.  Heppenheimer,  55  N.  J.  Eq.  240,  36  Atl. 
966  [affirmed  in  56  N.  J.  Eq.  453,  41  Atl. 
1116]  (right  of  "receiver  of  corporation  to 
remedy  by  proceeding  in  equity  to  ascertain 
which  of  the  stock-holders  had  paid  for  stock 
issued  to  them  and  the  amount  necessary  for 

[VI,  A,  3,  a,  (III)] 


each  of  them  to  pay  in  order  to  settle  the 
corporate  debts,  because  he  is  entitled  to  all 
the  remedies  which  the  creditors  would  hav& 
had)  ;  Miller  v.  Mackenzie,  29  N.  J.  Eq.  291; 
Lees  V.  Dobson,  26  N.  Y.  App.  Div.  624,  4& 
N.  Y.  Suppl.  902 ;  Green  v.  Bostwick,  1  Sandf. 
Ch.  (N.  Y. )  185  (concurrent  remedies  at  law 
and  in  equity  where  the  cause  is  based  on 
fraud ) . 

Summary  motion  against  sheriff. —  In  Gosa 

V.  Southall,  23  Gratt.  (Va.)  825,  a  sheriff 
who  had  collected  money  and  reported  the 
same  to  the  court  was  ordered  to  pay  the 
same  over  to  the  receiver  in  the  cause,  and 
it  was  held  that  a  motion  by,  and  judgment 
for,  the  receiver  against  the  sheriff  were 
proper  under  a  statute  declaring  that,  if  any 
officer  shall  make  such  return  on  any  order 
as  entitles  any  person  to  recover  money  from 
such  officer  by  action,  the  court  may,  on  be- 
half of  such  person,  give  judgment. 

Judgment  at  law  unnecessary. —  The  re- 
ceiver in  a  creditors'  suit  may  file  a  bill  in 
equity  for  the  collection  of  money  held  in 
trust  for  the  debtor  and  it  is  not  necessary 
that  he  should  first  obtain  a  judgment  at 
law,  that  having  been  done  by  the  complainant 
in  the  creditors'  bill.  Terhune  v.  Bell,  (N.  J. 
Ch.  1887)  9  Atl.  111. 

Misapplied  capital  stock  —  enforcement  of 
trust. —  Upon  the  theory  that  the  recovery  of 
money  paid  out  of  the  capital  stock  of  the 
corporation  to  a  stock-holder  for  his  stock 
is  the  enforcement  of  a  trust,  it  is  held  that 
equity  has  jurisdiction  of  a  suit  by  the  re- 
ceiver of  the  insolvent  corporation  for  the? 
recovery  of  such  money  notwithstanding  the 
creditors'  remedy  at  law.  Crandall  v.  Lin- 
coln, 52  Conn.  73,  52  Am.  Rep.  560. 

Garnishment  of  party.— A  receiver,  repre- 
senting all  the  parties,  plaintiff,  defendant^ 
and  creditors,  may,  in  an  action  against  a, 
third  person  for  the  recovery  of  a  debt  due 
plaintiff  and  defendant  in  the  suit  in  which 
he  was  appointed  receiver,  garnish  plaintiff. 
McDonald  v.  Carney,  8  Kan.  20. 

39.  Smith  v.  Sloss  Marblehead  Lime  Co., 
57  Ohio  St,  518,  49  N.  E.  695.    See  also  infra, 

VI,  B,  1,  a. 

40.  Gray  v.  Di  Castro,  etc..  Sugar  Refinmg 
Co.,  10  N.  Y.  Suppl.  632;  Davis  v.  Butters 
Lumber  Co.,  132  N.  C.  233,  43  S.  E.  650  (hold- 
ing  that  where  a  resident  creditor  of  an  in- 
solvent bank  brought  suit  in  another  state, 
which  prevented  or  interfered  with  the  col- 
lection of  the  assets  of  the  bank  by  the  re- 
ceiver, the  latter  was  entitled  to  enjoin  the 
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having  jurisdiction  of  the  subject-matter/^  and  it  is  held  that  any  proceeding 
by  a  receiver  appointed  by  a  federal  court  in  a  suit  involving  the  administration 
of  the  assets  of  an  insolvent  corporation,  whether  for  the  collection  of  its  assets 
or  for  the  defense  of  its  property  rights,  must  be  regarded  as  ancillary  to  the  main 
suit,  and  as  cognizable  in  the  federal  court,  regardless  either  of  the  citizenship 
of  the  parties,  or  of  the  amount  in  controversy.^^  A  receiver  may,  upon  his  right 
of  possession  or  special  title,  sue  to  recover  property  of  which  he  had  been  lawfully 
possessed,  or  the  value  thereof,  and  which  has  been  wrongfully  taken  or  converted 
by  another/^  although  it  has  been  held  that  replevin  cannot  be  resorted  to  for 
the  purpose  merely  of  maintaining  the  dignity  of  the  chancery  court. So  in 
the  performance  of  his  duty  to  collect  the  property  of  a  corporation  under  the 
statute,  the  receiver  may  maintain  an  action  or  special  proceeding  therefor.^^ 


prosecution  of  such  suit)  ;  Harrison  v.  Water- 
berry,  (Tex.  1894)  27  S.  W.  109  [reversing 
(Civ.  App.  1894)  27  S.  W.  430];  Davis  v. 
Oray,  16  Wall.  (U.  S.)  203,  21  L.  ed.  447; 
Brown  v.  French,  80  Fed.  166  (holding  that  a 
receiver  of  an  insolvent  national  bank  occu- 
pies a  fiduciary  relation  to  its  creditors,  and 
may  sue  in  equity  to  enjoin  the  collection  of 
taxes  illegally  assessed  against  the  stock  of 
the  bank ) . 

41.  Coddington  v.  Canaday,  157  Ind.  243, 
61  N.  E.  567;  Hause  v.  Newel,  60  Minn.  481, 
€2  N.  W.  817  (holding  that  an  action  by  the  re- 
ceiver of  a  corporation  against  a  stock-holder 
to  lecover  an  amount  due  from  the  latter  on 
liis  subscription  is  an  action  at  law  of  which 
:a  municipal  court  has  jurisdiction,  although 
the  amount,  when  recovered,  is  subject  to 
equitable  distribution,  this  latter  fact  not 
rendering  the  action  an  equitable  one)  ;  Rock- 
ivell  V.  Merwin,  45  N.  Y.  166  [affirming  1 
Sweeny  484,  8  Abb.  Pr.  N.  S.  330]  (as  to  re- 
ceiver having  general  authority  to  commence 
actions) . 

A  general  statute  as  to  venue  of  particular 
.actions  is  held  to  control  an  action  brought 
by  a  receiver  to  recover  property,  so  as  to  re- 
quire the  removal  of  the  action,  on  defend- 
ant's motion,  to  the  county  in  which  the 
property  is  situated.  Thompson  v.  Heiden- 
Tich,  66  How.  Pr.   (N.  Y.)  391. 

Process  running  to  another  county. — ^^Vhere, 
upon  failure  of  the  stock-holders  of  a  corpora- 
tion to  pay  assessments  due  from  them  on 
their  respective  shares  of  the  capital  stock, 
a  receiver  of  such  corporation  may  join  all 
the  defendants  in  one  action,  he  may  com- 
mence it  in  the  county  where  a  part  of  them 
reside,  and  the  jurisdiction  of  the  circuit  court 
of  that  county  can  be  extended  to  those  re- 
siding in  another  county,  by  issuing  and  serv- 
ing upon  each  the  proper  process.  Carnahan 
V.  Campbell,  158  Ind.  226,  63  N.  E.  384; 
Gainey  v.  Gibson,  149  Ind.  58,  48  N.  E.  633. 

Territorial  limit  of  receiver's  authority  see 
infro,,  VIII,  A. 

42.  White  V.  Ewing,  159  U.  S.  36,  15  S.  Ct. 
1018,  40  L.  ed.  67 ;  Porter  v.  Sabin,  149  U.  S. 
473,  13  S.  Ct.  1008,  37  L.  ed.  815;  Ex  p.  Tyler, 
149  U.  S.  164,  13  S.  Ct.  785,  37  L.  ed.  689; 
Brown  v.  Allebach,  156  Fed.  697;  Ledoux  v, 
La  Bee,  83  Fed.  761. 

43.  Kehr  v.  Hall,  117  Ind.  405,  20  N.  E. 
279;  ^Cagill  a  Wooldridge,  8  Baxt.  (Tenn.) 


580,  35  Am.  Rep.  716  {infra,  note  44)  ;  Boyle 
V.  Townes,  9  Leigh  (Va.)  158. 

A  statutory  receiver  can  maintain  no  ac- 
tion other  than  those  specifically  provided  for 
in  the  statute  which  authorizes  his  appoint- 
ment and  fixes  his  powers.  State  v.  Gambs, 
68  Mo.  289. 

44.  Conley  v.  Deere,  11  Lea  (Tenn.)  274 
[distinguishing  Cagill  v.  Wooldridge,  8  Baxt. 
(Tenn.)  580,  35  Am.  Rep.  716,  in  that  there 
a  receiver  appointed  by  a  court  in  another 
state  had  shipped  property,  of  which  he  had 
taken  possession  under  the  order  of  the  court 
appointing  him,  into  Tennessee,  and  it  was 
held  that  he  might  maintain  replevin  as 
against  a  party  to  the  suit^  who  had  attached 
the  property  in  Tennessee,  the  receiver  hav- 
ing a  special  property  and  right  of  posses- 
sion], holding  that  where  after  judgment  and 
execution  at  law,  goods  of  the  debtor  were 
attached  by  another,  under  a  bill  in  the 
chancery  court,  and  a  receiver  was  appointed 
in  the  latter  suit,  subsequent  to  which  the 
execution  was  levied,  the  receiver  could  not 
maintain  replevin,  although  such  levy  might 
have  subjected  the  party  to  be  committed  for 
contempt. 

A  receiver  of  a  corporation,  having  title  to 

the  personal  property  of  the  corporation,  may 
maintain  replevin  to  get  such  property  into 
his  possession.  Miller  v.  Mackenzie,  29  N.  J. 
Eq.  291. 

45.  Nealis  v.  American  Tube,  etc.,  Co.,  150 
N.  Y.  42,  44  N.  E.  944. 

Action  against  stock-holder  —  In  general. — 
The  remedy  of  a  receiver  suing  in  the  right 
of  the  corporation  to  enforce  the  liability  of 
a  shareholder  to  the  corporation  for  an  un- 
paid subscription  is  by  an  independent  action 
against  the  delinquent  shareholder.  Frank 
V.  Morrison,  58  Md.  423  (receivers  to  wind 
up  the  aflairs  of  a  corporation  with  directions 
to  collect  all  outstanding  indebtedness,  etc.)  ; 
Stillman  v.  Dougherty,  44  Md.  380  (upon  dis- 
solution of  corporation  under  statute  giving 
receiver  right  to  recover  and  vesting  him 
Avith  title)  ;  Basting  r.  Ankenny,  64  Minn. 
133,  66  N.  W.  266  (receiver  of'  corporation 
in  sequestration  proceedings,  where  the  call 
was  made  before  the  receivership,  holding 
that  in  such  a  case  the  statutory  provision 
for  ascertaining  debts  and  enforcing  sub- 
scription in  a  suit  by  creditors  against  stock- 
holders did  not  provide  an  exclusive  remedy)  ; 
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But  it  has  been  held  that  he  is  entitled  to  no  privilege  not  accorded  to  other  suitors; 
in  respect  of  the  method  of  instituting  adverse  proceedings/®  and  he  has  been, 
denied  the  right  to  maintain  a  suit  in  equity  upon  a  purely  legal  cause  of  action. 

(ii)  In  Whose  Name  —  (a)  In  General.  The  rule  is  not  uniform  upon 
the  question  of  the  right  of  the  receiver  to  sue  in  his  own  name.  The  strict  tech- 
nical rule  is  that  a  receiver,  unless  appointed  under  the  provision  of  a  special 
statute  giving  him  authority  to  sue,  and  who  acquires  no  estate  or  interest  in  the 
property  in  controversy  before  assignment  or  transfer  to  him  by  the  person  having 
the  legal  title/^  cannot  sue  in  his  own  name,  and  if  it  becomes  necessary  for  him 


Campbell  v.  Chapman,  (Miss.  1902)  31  So. 
101;  Hood  V.  McNaughton,  54  N.  J.  L.  425, 
24  Atl.  497;  Barkalow  v.  Totten,  53  N.  J. 
Eq.  573,  32  Atl.  2  [distinguished  in  See  v. 
Heppenheimer,  55  N.  J.  Eq.  240,  36  Atl.  966 
{affirmed  in  56  N.  J.  Eq.  453,  41  Atl.  1116, 
infra,  this  note )  ]  ( action  at  law )  ;  Whittle- 
sey V.  Frantz,  74  N.  Y.  456;  Phoenix  Ware- 
housing Co.  V.  Badger,  67  N.  Y.  294;  Dayton 
V.  Borst,  31  N.  Y.  435;  Rankine  v.  Elliott, 
16  N.  Y.  377;  Mann  r.  Pentz,  3  N.  Y.  415; 
Calkins  v.  Atkinson,  2  Lans.  12;  Walsh  v. 
Seager,  1  N.  Y.  St.  189;  Smith  v.  Sloss  Mar- 
blehead  Lime  Co.,  57  Ohio  St.  518,  49  N.  E. 
695;  Eiderkin  v.  Peterson,  8  Wash.  674,  36 
Pac.  1089. 

Several  stock-holders  should  not  he  joined. 
—  Smith  V.  Johnson,  57  Ohio  St.  486,  49 
N.  E.  693. 

Motion  under  statute  in  lieu  of  action  at 
law  see  Reed  v.  Gold,  102  Va.  37,  45  S.  E. 
868,  holding  that  a  motion  by  a  receiver  of 
a  corporation  for  a  judgment  for  money 
against  delinquent  stock-holders  where,  under 
the  statute,  a  notice  takes  the  place  of  a 
writ  and  declaration,  is  a  compliance  with  a 
direction  to  institute  "  suits  at  law." 

But  under  the  equitable  provisions  of  the 
code  sometimes  the  receiver  may  join  all  of 
the  delinquent  shareholders  (Wheatley  v. 
Glover,  125  Ga.  710,  54  S.  E.  626;  Moore 
V.  Ripley,  106  Ga.  556,  32  S.  E.  647;  Walters 
V.  Porter,  3  Ua.  App.  73,  59  S.  E.  452),  the 
court  molding  its  judgment  or  decree  to 
adapt  it  to  the  different  liabilities  of  de- 
fendants and  properly  apportion  the  amount 
to  be  paid  by  each  (Carnahan  v.  Campbell, 
158  Ind.  226,  63  N.  E.  384;  Gainey  v.  Gilson, 
149  Ind.  58,  48  N.  E.  633 ;  Cox  v.  Dickie,  48 
Wash.  264,  93  Pac.  523,  holding  that  where 
the  receiver  of  a  corporation  was  by  order 
of  court  directed  to  collect  by  suit  from  the 
stock-holders  the  balance  of  the  unpaid  stock 
held  by  them,  it  was  not  necessary  to  bring 
a  separate  action  against  each  stock-holder, 
there  being  no  statute  requiring  it).  And 
see  Wyman  v.  Williams,  52  Nebr.  833,  73 
N.  W.  285,  53  Nebr.  670,  74  N.  W.  48. 

So  the  creditors'  right  to  enforce  the  statu- 
tory liability  of  stock-holders  for  sums  equal 
to  the  amounts  of  stock  held  by  them  may 
be  enforced  in  a  suit  against  all  such  stock- 
holders for  the  purpose  of  compelling  con- 
tribution bv  them.  Calkins  v.  Atkins,  2  Lans. 
(N.  Y.)  12. 

A  suit  to  ascertain  and  fix  stock-holders* 
liability  and  procure  an  order  in  effect  mak- 
ing a  call  for  unpaid  subscriptions  may  be 
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brought  in  equity  against  all  the  delinquent 
stock-holders.  See  v.  Heppenheimer,  55  N.  J. 
Eq.  240,  36  Atl.  966  [affirmed  in  56  N.  J.  Eq. 
453,  41  Atl.  1115,  and  distinguishing  Barka- 
low V.  Totten,  53  N.  J.  Eq.  573,  32  Atl.  2, 
supra,  this  note,  in  that  there  the  court 
had  already  made  an  order  authorizing  the 
receiver  to  call  in  the  whole  amount  of  the 
unpaid  subscriptions,  after  notice  to  each  of 
the  parties  and  this  gave  rise  to  an  action 
at  lav/  against  each  of  such  parties  severally] . 

And  to  prevent  a  multiplicity  of  suits  3iW\ 
because  of  the  inadequacy  of  the  remedy  at 
law,  it  is  held  that  a  receiver  of  an  insolvent 
corporation  may  maintain  a  suit  in  equity 
to  collect  an  assessment  made  against  the 
stock-holders,  joining  a  number  of  stock- 
holders as  defendants,  where  defendants  are 
numerous,  and  the  assessments  are  less  tham 
the  full  legal  liability  of  defendants,  and  are 
comparatively  small,  so  that  the  cost  of  sepa- 
rate actions  would  be  disproportionate  to  the 
amount  recovered  in  many  cases,  and  where 
from  all  the  circumstances  it  appears  that  it 
single  suit  will  best  subserve  the  substantial 
interests  of  all  parties.  Brown  v.  Allebach,. 
156  Fed.  697  [distinguishing  Hale  v.  Allison,. 
102  Fed.  790  {affirmed  in  106  Fed.  258,  45 
C.  C.  A.  270  [affirmed  in  188  U.  S.  56,  23 
S.  Ct.  244,  47  L.  ed.  380] ) ,  and  Tompkins  v. 
Craig,  93  Fed.  885,  in  which  cases  it  waa 
held  that  the  suit  was  to  collect  the  amount 
of  the  statutory  liability,  in  which  no  ques- 
tion remained  in  which  defendants  had  a 
common  interest,  and  was  merely  an  aggre- 
gation of  separate  suits,  each  involving 
separate  issues  and  having  little  relation  l.o 
each  other,  except  that  there  was  a  common 
plaintiff,  and  in  each  of  which  a  remedy  at 
law  was  adequate]. 

Collection  of  statutory  liability  see  infra^ 
VI,  B,  3. 

Enforcement  of  liability  generally  see  Cor- 
porations, 10  Cyc.  510  et  seq. 

46.  State  Bank  v.  Plainfield  First  Nat. 
Bank,  34  K  J.  Eq.  450,  holding  that  the 
receiver  of  an  insolvent  bank  cannot  recover 
moneys  of  the  bank,  received  by  one  of  its 
creditors  subsequently  to  his  appointment,  on 
petition,  but  only  by  bill. 

47.  Freeman  v.  Winchester,  10  Sm.  &  M. 
(Miss.)  577;  Curtis  v.  Mcllhenny,  58  N.  C. 
290 ;  Smith  v.  Sloss  Marblehead  Lime  Co.,  57 
Ohio  St.  518,  49  N.  E.  693. 

48.  Amendment  see  infra,  VI,  E,  2,  a. 
Parties  in  particular  capacities  see  Plead- 
ing, 31  Cyc.  99. 

49.  See  supra,  IV,  D,  2,  a  et  seq. 
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to  defend  or  sue  he  must  do  so,  if  at  all,  in  the  name  of  the  person  who  had  the 
legal  right  or  the  legal  title  to  recover  at  law.^^  The  practice  was  for  the  receiver 
to  apply  to  the  court  for  an  order  to  prosecute  which  was  obtained  on  notice  to 
the  person  whose  name  was  to  be  used,^^  and  he  will  be  compelled  to  allow  the  use 
of  his  name  upon  being  properly  indemnified  out  of  the  estate  and  effects  under 


Notes  indorsed  in  blank  which  belong  to 
a  bank  and  come  into  the  hands  of  its  re- 
ceiver may  be  sued  on  in  his  name,  as  in- 
dorsee, without  specifying  his  character  as 
receiver.  Haxton  v.  Bishop,  3  Wend.  (N.  Y.) 
13. 

Assignment  to  receiver  personally. —  If  the 

assignment  of  a  mortgage  does  not  designate 
the  assignee  to  be  receiver,  the  fact  of  his 
being  receiver,  if  set  up  in  an  answer,  would 
put  no  difficulty  in  the  way  of  a  decree  on  a 
bill  in  the  individual  name  of  the  assignee, 
unless  a  defense  is  set  up  against  the  corpora- 
tion for  whose  creditors  and  stock-holders  he 
was  receiver.  Mann  v.  Bruce,  5  N.  J.  Eq. 
413. 

In  supplementary  proceedings  see  Execu- 
tions, 17  Cyc.  1469. 

50.  Smith  v.  U.  S.  Express  Co.,  135  111. 
279,  25  N.  E.  525. 

51.  Indiana. —  Moriarty  v.  Kent,  71  Ind. 
601;  Garver  v.  Kent,  70  Ind.  428;  Manlove  v. 
Burger,  38  Ind.  211;  Horton  v.  Smelser,  5 
Blackf.  428,  contract  not  made  or  assigned  to 
receiver. 

Massachusetts. —  Hayward  v.  Leeson,  176 
Mass.  310,  57  N.  E.  656,  49  L.  R.  A.  725 ;  Wil- 
son V.  Welch,  157  Mass.  77,  31  N.  E.  712. 

Mississippi. —  Newell  v.  Fisher,  24  Miss. 
392.  See  also  Freeman  v,  Winchester,  10 
Sm.  &  M.  577. 

Missouri. —  State  v.  Gambs,  68  Mo.  289. 

New  York. —  Merritt  v.  Merritt,  16  Wend. 
405. 

North  Carolina. —  Battle  v.  Davis,  66  N.  C. 
252. 

Ohio. —  Ohio,  etc.,  R.  Co.  v.  Indianapolis, 
etc.,  R.  Co.,  4  Ohio  Dec.  (Reprint)  458,  5 
Am.  L.  Reg.  N.  S.  733. 

Pennsylvania. —  Singerly  v.  Fox,  75  Pa.  St. 
112;  Yeager  v.  Wallace,  44  Pa.  St.  294  (hold- 
ing that  a  receiver  of  partnership  effects  can- 
not maintain  trover  in  his  own  name  for  a 
conversion  committed  before  his  appointment, 
but  must  sue  in  the  name  of  the  firm)  ; 
Wisener  v.  Myers,  3  Pa.  Dist.  687. 

Vermont. —  King  v.  Cochran,  76  Vt.  141,  56 
Atl.  667,  104  Am.  St.  Rep.  922;  Murtey  v. 
Allen,  71  Vt.  377,  45  Atl.  752,  76  Am.  St. 
Rep.  779. 

Wisconsin. —  King  v.  Cutts,  24  Wis.  627, 
holding  that  under  this  rule  an  action  of  un- 
lawful detainer  under  a  statute  giving  the 
remedy  to  the  lessor,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  could  not  be  brought 
by  a  receiver  in  his  own  name  who  was  ap- 
pointed pursuant  to  the  general  powers  of  the 
court,  no  assignment  of  legal  interest  being 
made  and  such  receiver  not  being  an  assignee 
under  such  statute. 

United  States. —  Harland  v.  Bankers',  etc., 
Tel.  Co.,  32  Fed.  305;  Dick  v.  Struthers,  25 
Fed.  103. 

Canacfa.— McGuin  v.  Fretts,  13  Ont.  699, 


holding  that  the  right  cannot  be  conferred 
by  order. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  346. 
Contra. —  Allen  v.  Baxter,  42  Wash.  434, 
85   Pac,   26;    Campton  v.   Schwabacher,  15 
Wash.  306,  46  Pac.  338;  Hardin  v.  Sweeney, 
14  Wash.  129,  44  Pac.  138. 

Rule  applied  to  receivers  of  corporations 
see  Moriarty  v.  Kent,  71  Ind.  601;  Garver  v. 
Kent,  70  Ind.  428  (which  cases  deny  the  right 
of  a  receiver  of  an  insolvent  corporation  to 
sue  in  his  own  name  on  promissory  notea 
executed  to  the  corporation)  ;  Manlove  v. 
Burger,  38  Ind.  211;  Hayward  v.  Leeson,  176 
Mass.  310,  57  N.  E.  656,  49  L.  R.  A.  725; 
Wilson  V.  Welch,  157  Mass.  77,  31  N.  E.  712; 
Dick  V.  Struthers,  25  Fed.  103  ^  holding  that, 
in  Pennsylvania  a  receiver  of  a  corporation 
was  a  mere  custodian  of  its  property).  The 
practice  in  Massachusetts  seems  not  to  have 
been  uniform  prior  to  the  cases  above  cited. 
See  Parker  v.  Nickerson,  137  Mass.  487 
(where  the  suit  was  in  the  name  of  the  re- 
ceiver) ;  Farmers',  etc.,  Bank  v.  Jenks,  7  Mete. 
(Mass.)  592  (where  the  suit  was  in  the  name 
of  the  corporation ) . 

Alleging  authority  or  character  of  receiver. 
—  In  Niagara  Bank  v.  Johnson,  8  Wend. 
(N.  Y.)  645,  it  was  held  that  after  dissolu- 
tion the  receiver  of  a  bank  can  institute  a 
suit  in  its  name  for  a  cause  which  accrued 
before  the  dissolution  if  it  is  averred  that 
the  suit  is  brought  by  the  direction  of  the 
receiver.  But  in  Ohio,  etc.,  R.  Co. 
Indianapolis,  etc.,  R.  Co.,  3  Ohio  Dec.  (Re- 
print) 458,  5  Am.  L.  Reg.  N.  S.  733,  it  is 
held  that  the  receiver  need  not  be  joined  aa 
a  party  nor  need  his  name  be  disclosed  in  the 
petition.  Under  a  statute  providing  that  a 
receiver  of  a  corporation  whose  franchises  are 
forefeited  shall  have  powers  and  duties  of 
special  commissioners  conferred  by  another 
act  which  gave  such  commissioners  power  to 
sue  for  and  collect  any  claims,  etc.,  in  the 
name  of  the  corporation  for  the  use  of  its 
creditors,  etc.,  it  was  held  that  the  right  to 
prosecute  a  suit  in  the  name  of  the  corpora- 
tion is  in  the  receiver  only,  the  corporation 
no  longer  existing,  and  that  when  he  uses  the 
corporate  name  as  plaintiff  he  must  set  forth 
sufficient  to  show  the  character  in  which  he 
appears  because  otherwise  suits  might  be 
prosecuted  by  unauthorized  persons  without 
right,  against  law  and  in  violation  of  the 
rights  of  creditors,  etc.  Miami  Exporting  Co*. 
v.^Gano,  13  Ohio  269. 

52.  Merritt  V.  Merritt,  16  Wend.  (K  Y.) 
405  [affirming  5  Paige  125]  ;  King  v.  Cutts, 
24  Wis.  627.  See  also  Pitt  v.  Snowden,  3 
Atk.  750,  26  Eng.  Reprint  1230:  Hughes  v. 
Hughes,  3  Bro.  Ch.  87,  29  Eng.  Reprint  422, 
1  Ves.  Jr.  161,  30  Eng.  Reprint  281. 

The  court  may  control  the  receiver's  action 
in  this  respect  and  refuse  to  allow  him  tO' 
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the  control  of  the  court, and  may  be  enjoined  from  discontinuing,  releasing, 
or  restraining  the  action.^*  Mere  leave  to  sue  is  held  not  to  be  sufficient  to  author- 
ize suit  in  the  receiver's  name,^^  and  when,  in  the  absence  of  a  statute,  it  is  pro- 
posed to  vest  in  a  receiver  the  right  to  collect,  in  his  own  name,  a  promissory 
note,  the  legal  title  to  which  is  in  another,  such  power  would  not  be  conferred 
by  an  order  appointing  a  receiver,  and  authorizing  him  to  collect  the  note.^^  On 
the  other  hand,  where  a  receiver  is  by  force  of  the  decree  vested  with  the  whole 
property  which  is  directed  to  be  put  into  his  hands,  and  in  equity  he  has  the 
whole  title  without  an  assignment,  in  order  to  enable  him  to  perform  his  trust 
he  may  suo  motu,  and  without  special  leave,  bring  suits  to  possess  himself  of  the 
property,  incurring  no  risk  except  as  to  costs ;  and  authority  to  sue  personally 
may  depend  either  upon  statute  or  the  order  of  the  court,  the  theory  that  the 
receiver  does  not  become  invested  with  the  legal  title  to  choses  in  action  being 
regarded  as  imnecessarily  technical.^^   So  under  various  statutory  provisions, 


proceed  in  the  name  of  another,  and  re- 
strain him  from  so  proceeding.  Merritt  V. 
Merritt,  16  Wend.  (N,  Y.)  405  [affirming 
5  Paige  125] ;  Delia  Cainea  v.  Hay  ward, 
McClell.  &  Y.  272. 

53.  Battle  v.  Davis,  66  N.  C.  252  [citing 
3  Daniell  Ch.  Pr.  1977,  1991]  (holding  that 
the  code  in  that  state  had  not  changed  the 
rule);  Dacie  v.  John,  McClell.  575;  Stuart 
V.  Grouch,  14  Ont.  255;  McGuin  f.  Fretts, 
13  Ont.  699;  Mones  v.  McCallum,  17  Ont.  Pr. 
398  [reversing  17  Ont.  Pr.  356]  '(holding 
that  a  receiver  appointed  by  the  court  to 
aid  a  judgment  creditor  in  recovering  his 
claim,  by  receiving  the  judgment  debtor's 
share  in  an  estate  which  could  not  be  reached 
by  execution,  after  the  refusal  of  the  judg- 
ment debtor  to  allow  the  use  of  his  name, 
was  authorized,  on  giving  security  to  him, 
to  take  proceedings  in  his  name  for  the 
administration  of  the  estate,  and  if  neces- 
sary for  the  removal  of  the  executor ) . 

If  there  is  no  person  in  whose  name  the 
action  can  be  brought  it  is  said :  "  It  may 
be  that  there  would  be  jurisdiction  to  direct 
the  action  to  be  in  the  name  of  the  receiver, 
as  was  suggested  by  Jessel,  M.  P.,  in  Hills  v. 
Reeves,  31  Wkly.  Rep.  209,  and  as  appears 
to  be  also  indicated  by  the  Irish  M.  R.  in 
Acheson  v.  Hodges,  3  Ir.  Eq.  523.  But  apart 
from  special  circumstances  I  find  no  author- 
ity for  giving  permission  to  the  receiver  to 
sue  in  his  own  name  in  respect  of  a  right  of 
action  which  is  vested  in  another."  McGuin 
V.  Fretts,  13  Ont.  699,  702. 

When  such  person  is  insolvent  his  name 
may  be  used  without  giving  security  for  costs. 
McGuin  V.  Fretts,  13  Ont.  699. 

54.  Matter  of  Merritt,  5  Paige  (N.  Y.) 
125  [aijirmed  in  16  Wend.  405]. 

55.  Hayward  v.  Leeson,  176  Mass.  310,  57 
N.  E.  656,  49  L.  R.  A.  725;  Battle  V.  Davis, 
66  N.  C.  252. 

56.  Leonard  v.  Storrs,  31  Ala.  488;  Hay- 
Tvard  V.  Leeson,  176  Mass.  310,  57  N.  E.  656, 
49  L.  R.  A.  725. 

57.  Iddings  v.  Bruen,  4  Sandf.  Ch.  (N.  Y.) 
417;  Green  v.  Bostwick,  1  Sandf.  Ch.  (N.Y.) 
185;  Tillinghast  v.  Champlin,  4  R.  I.  173,  67 
Am.  Dec.  510.  In  Wray  v.  Jamison,  10 
Humphr.  (Tenn.)  186,  suit  was  commenced 
loj  warrant  before  a  justice  of  the  peace,  de- 
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fendant  being  summoned  "  to  answer  the  com- 
plaint of  Young  B,  Jones,  the  receiver  of  the 
accounts  of  Gideon  B.  Wray  and  William 
Price,  partners  in  trade,"  and  in  the  circuit 
court,  at  the  first  term  after  the  appeal,  the 
warrant  was  amended  by  striking  out  the 
words  "  Young  B.  Jones,  receiver  of  the  ac- 
counts of,"  and  it  was  held  that  the  necessary 
effect  of  the  delivery  of  the  account  sued  for 
to  Jones,  as  receiver  under  the  appointment 
of  a  court  of  chancery,  was  to  vest  him,  in 
that  character,  with  such  an  interest  in  the 
debt  to  be  recovered  that  he  alone  could  sue 
therefor,  and  consequently  to  divest  Wray  and 
Price  of  the  right  to  maintain  any  suit  for 
the  recovery  of  the  same;  that  it  resulted 
therefore  that  upon  the  name  of  Jones  being 
struck  out  of  the  w^arrant,  there  was  left  no 
party  plaintiff  to  further  prosecute  the  suit, 
and  of  necessity  the  case  was  at  an  end. 

Successive  receiver  without  assignment. — 
Where  a  receiver  of  a  corporation  takes  a 
bond  and  mortgage  in  settlement  of  a  debt, 
due  the  corporation,  a  successor  receiver  in 
whom  all  the  assets  of  the  corporation  are 
vested  by  the  order  of  the  court  may,  with- 
out assignment  from  the  original  receiver, 
sue  in  his  own  name  in  equity  to  enforce  the 
equitable  right  in  the  bond  and  mortgage. 
Iglehart  v.  Bierce,  36  111.  133. 

Receiver  in  suit  for  dissolution  of  partner- 
ship see  Partnership,  30  Cyc.  731. 

58.  Evans  v.  Pease,  21  R.  I.  187,  42  Atl. 
506  [citing  De  Wolf  v.  A.  &  W.  Sprague  Mfg. 
Co.,  11  R.  I.  380,  where  it  is  said  that  the 
uniform  pra<;tice  in  that  state  had  been  for 
receivers  to  sue  in  their  own  names,  and 
that  while  in  perhaps  all  of  the  cases  the 
receivers  had  been  appointed  under  provi- 
sions of  statute,  impliedly  or  expressly  giv- 
ing authority,  there  was  no  reason  why  the 
rules  of  pleading  should  be  any  different  as 
to  those  appointed  under  the  authority  of 
the  court] . 

In  a  suit  in  equity,  in  its  nature  in  rem, 
when  a  receiver  is  appointed,  the  right  to  the 
custody  of  the  property  in  controversy  vests 
in  him  immediately  upon  the  filing  of  his 
bond,  and  he  may,  by  order  of  court,  bring  a 
suit  for  it  in  his  own  name.  Noyes  v.  Rich, 
52  Me.  115. 

Real  party  in  interest. — A  receiver  in  chan- 
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receivers  are  authorized  to  sue  in  their  own  names  or  as  receivers/^  and  the  prac- 


eery,  liaving  been  ordered  by  the  chancellor 
to  collect  the  notes  and  debts  due  to  a  part- 
nership, which  the  parties  themselves  were 
enjoined  from  collecting,  may  maintain  an 
action  on  such  notes  in  his  own  name,  as  the 
party  really  interested  under  the  code  pro- 
visions. Leonard  v.  Storrs,  31  Ala.  488.  In 
North  Carolina  it  is  held  that  under  a  sys- 
tem in  which  legal  and  equitable  rights  are 
administered  in  separate  tribunals,  a  court 
of  equity  could  not  confer  upon  a  receiver  or 
officer  of  its  own  appointment,  a  capacity  to 
sue  not  recognized  in,  a  court  of  law;  that 
the  decision  in  Battle  v.  Davis,  66  N.  C.  252, 
supra,  note  55,  rests  upon  this  distinction, 
and  that  it  is  otherwise  under  the  present  pro- 
cedure, which  requires  the  party  in  interest 
to  sue  in  his  own  name.  Davis  v.  Industrial 
Mfg.  Co.,  114  N.  C.  321,  19  S.  E.  371,  23 
L.  E.  A.  322;  Boyd  v.  Royal  Ins.  Co.,  Ill 
N.  C.  372,  16  S.  E.  389;  Gray  v.  Lewis,  94 
N.  C.  392. 

Denial  of  title  to  note  see  Mayer  v. 
Thomas,  97  Ga.  772,  25  S.  E.  761,  infra, 
VI,  C,  note  50. 

59.  See  the  statutes  of  the  several  states. 
And  see  the  following  cases: 

Arkansas. —  Driver  v.  Lanier,  66  Ark.  126, 
49  S.  W.  816. 

California. —  Daggett  v.  Gray,  (1895)  40 
Pac,  959. 

Illinois. —  Rowell  v.  Chandler,  83  III.  288, 
receiver  appointed  under  decree  of  dissolu- 
tion of  corporation. 

Indiana. —  Hatfield  v.  Cummings,  152  Ind. 
280,  50  N.  E.  817,  53  N.  E.  231,  holding  that 
the  statute  conferring  upon  the  receiver  ap- 
pointed to  wind  up  the  affairs  of  the  cor- 
poration authority  to  sue  in  the  name  of  the 
corporation  or  otherwise  is  sufficient  to  au- 
thorize him  to  sue  in  his  own  name  to  col- 
lect a  debt  due  the  corporation,  without  any 
specific  authority  from  the  court. 

Kansas. —  McDonald  v.  Carney,  8  Kan.  20. 

Minnesota. —  Hause  v.  Newel,  60  Minn.  481, 
02  N.  W.  817,  holding  that  a  receiver  under 
the  statute  in  that  state  for  the  sequestra- 
tion of  the  assets  of  an  insolvent  corporation 
is  a  trustee  of  an  express  trust  and  therefore 
may  sue  in  his  own  name  to  collect  the  as- 
sets of  the  company. 

Neiv  Jersey. — ^Minchin  v.  Paterson  Second 
Nat.  Bank,  36  N.  J.  Eq.  436  (receiver  of  an 
insolvent  corporation  who  has  title  to  the 
corporate  property)  ;  Miller  v.  Mackenzie,  29 
N.  J.  Eq.  291. 

Nein  York. —  Whittlesey  r.  Delaney,  73 
N.  Y.  571  (action  in  name  of  receiver  of  cor- 
jH^ration  to  vacate  a  judgment  against  it)  ; 
Rankine  v.  Elliott,  16  N.  Y.  377  (under  Laws 
(1845),  §§  90,  91)  ;  Wilson  i\  Allen,  6  Barb. 
542  (where  it  appears  that  under  the  act  of 
1845  receivers  were  authorized  to  sue  in  their 
own  names  whether  the  demand  was  trans- 
ferred by  assignment  or  by  force  of  the  order 
of  appointment,  and  it  was  held  that  the 
principle  of  the  statute  was  carried  out  by 
provision  of  the  code  requiring  every  action 
to  be  prosecuted  in  the  name  of  the  real 
[25] 


party  in  interest)  ;  Gillet  v.  Fairchild,  4  Den. 
80;  Nathan  v.  Whitlock,  9  Paige  152  [af- 
firming  3  Edw.  215]  (where  the  receiver  of 
a  corporation  is  vested  with  all  the  title  of 
the  property  of  the  company,  under  the  stat- 
ute vesting  him  with  all  the  rights  given  by 
law  to  trustees  or  assignees  of  insolvent  debt- 
ors, under  which  it  was  held  that  the  re- 
ceiver of  the  corporation  may  file  a  bill  in 
his  own  name  against  a  debtor  of  the  cor- 
poration whose  debt  had  been  fraudulently 
discharged ) . 

Ohio. —  Murphy  v.  Holbrook,  20  Ohio  St. 
137,  5  Am.  Rep.  633  (showing  code  provision 
conferring  power  on  receiver  to  bring  and 
defend  suits  "  in  his  own  name,  as  re- 
ceiver"); Sayle  v.  Guarantee  Sav.,  etc.,  Co., 
25  Ohio  Cir.  Ct.  503  (holding  that  under 
statutory  provisions  in  that  state,  designat- 
ing particular  instances  in  which  a  receiver 
of  a  corporation  may  be  appointed  and  add- 
ing, "  in  all  other  cases  where  receivers  have 
heretofore  been  appointed  by  the  usages  in 
equity,"  and  also  providing  that  the  receiver 
shall  have  power  to  bring  and  defend  actions 
in  his  own  name,  etc.,  there  is  no  greater 
reason  why  a  receiver  of  an  insolvent  corpo- 
ration or  one  appointed  by  the  usages  of 
equity  should  not  maintain  an  action  in  his 
own  name  to  set  aside  a  transfer  of  securities 
by  the  insolvent  corporation,  than  that  a 
receiver  of  a  dissolved  corporation  should 
not  do  so ) . 

Texas. —  Mathis  v.  Pridham,  1  Tex.  Civ. 
App.  58,  20  S.  W.  1015,  where  the  statute 
expressly  confers  authority  upon  a  receiver 
to  sue  in  his  own  name. 

United  States. —  Terry  v.  Bamberger,  23 
Fed.  Cas.  No.  13,837,  14  Blatchf.  234,  44 
Conn.  558,  receiver  under  the  statute  for 
winding  up  the  affairs  of  a  corporation. 

See  42  Cent.  Dig.  tit.  "  Receivers."  §  346. 

In  name  of  receiver  or  of  corporation.— 
The  court  may  authorize  the  receiA-er  of  a 
corporation  to  sue  in  his  own  name  or  in  the 
name  of  the  corporation.  Barber  v.  Interna- 
tional Co.  of  Mexico,  74  Conn.  652,  51  Atl. 
857,  92  Am.  St.  Rep.  246.  See  also  as  to  re- 
ceivers of  banks  BanKvS  and  Banking,  5  Cyc. 
561  text  and  notes  50-52,  603  text  and  note 
42. 

Power  to  sue  "  under  the  control  of  the 

court." — Under  a  statute  providing  that  a 
receiver  shall  have  power  "under  the  control 
of  the  court,"  to  bring  actions  in  his  own 
name  as  receiver,  etc.,  it  was  held  that  where 
a  motion  was  made  in  the  court  having  full 
control  of  the  receiver,  which  proceeded  to 
hear  the  testimony  and  dispose  of  the  matter, 
the  consent  of  the  court  was  given  in  as 
marked  a  manner  as  it  could  be.  Smead 
Foundrv  Co.  r.  Chesbrough,  18  Ohio  Cir.  Ct. 
783,  6  Ohio  Cir.  Dec.  670t  But  under  such  a 
statute  it  is  held  that  a  receiver  cannot  sue 
in  his  own  name  for  the  collection  of  corpo- 
rate assets  or  in  matters  pertaining  to  the 
receivership,  unless  he  is  authorized  by  an 
order  of  he  court  to  do  so.  Carver  ?'.  Kent, 
70  Ind.  428;  Manlove  v.  Burger.  38  Ind.  211; 
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tice  of  permitting  a  receiver  to  sue  in  his  own  name  is  also  approved  under  general 
authority  of  the  statute  to  sue/^  or  under  imphed  authority  under  provisions 
generally  directing  him  to  collect  assets,  or  under  a  decree  authorizing  it/^ 
where  the  statute  gives  the  court  power  to  make  such  order/^  or  under  a  decree 
which  in  general  terms  confers  authority  to  sue,^*  or  to  collect  assets. 

(b)  Right  Accruing  to  Receiver.  Where  a  cause  of  action  accrues  to  the  receiver 
himself,  he  may  sue  in  his  own  name  to  recover  thereon. 


Rhodes  v.  Hilligoss,  16  Ind.  App.  478,  45 
N.  E.  666. 

Right  confined  to  cases  provided  for. —  The 

right  of  a  receiver  to  sue  in  his  own  name 
has  been  confined  to  the  particular  case  pro- 
vided for  by  the  statute.    Garver  v.  Kent,  70 
Ind.  428;  State  V.  Gambs,  68  Mo.  289. 
In  tort  or  contract  see  infra,  note  74. 

60.  Frank  v.  Morrison,  58  Md.  423;  Hayes 
V.  Brotzman,  46  Md.  519  (in  which  cases  it 
is  further  held  that  a  decree  authorizing  a 
receiver  to  prosecute  suits  at  law  and  in 
equity  is  sufficient  authority  for  him  to 
sue  in  his  own  name  on  a  cause  of  action 
arising  before  his  appointment)  ;  Mathis  v. 
Pridham,  1  Tex.  Civ.  App.  58,  20  S.  W.  1015. 

61.  Wilkinson  v.  Rutherford,  49  N.  J.  L. 
241,  8  Atl.  507  (where  the  court  refused  to 
assent  to  the  doctrine  that  a  receiver  ap- 
pointed by  the  chancellor  to  collect  the  as- 
sets of  an  insolvent  corporation  was  a  mere 
custodian  of  the  property  and  said  that  he 
was  rather  an  assignee  of  the  assets  within 
tlie  scope  of  his  office  and  that  there  was 
no  reason  why  his  power  should  not  be 
held  to  be  coextensive  with  his  functions)  ; 
De  Wolf  V.  A.  &  W.  Sprague  Mfg.  Co., 
11  R.  I.  380  (under  a  statute  requiring 
the  receiver  of  a  corporation  to  "  collect 
debts "  and  investing  him  with  the  powers 
of  a  corporation  for  that  purpose).  See  also 
Baker  v.  Cooper,  57  Me.  388  (as  to  the  right 
of  a  receiver  to  maintain  forcible  entry  and 
detainer  in  his  own  name,  the  court  saying 
that  the  object  of  the  suit  is  to  obtain  pos- 
session of  the  real  estate  in  question  for  the 
receivers,  and  not  for  the  bank;  that  a  suit 
in  the  name  of  the  bank  would  not  accom- 
plish that  purpose,  for  the  execution,  or  writ 
of  possession,  if  one  was  obtained,  would  re- 
quire the  officer  executing  it,  to  put  the  bank, 
and  not  the  receivers,  into  possession)  ; 
Frankle  v.  Jackson,  30  Fed.  398  (holding 
that  a  receiver,  duly  appointed  to  take  charge 
of  the  property,  affairs,  and  business  of  a 
corporation,  is  a  proper  party,  in  whose  name 
suits  by  or  against  the  corporation  may  be 
conducted). 

The  receiver  of  a  national  bank,  appointed 
by  the  controller  of  the  currency  under  the 
federal  statute,  is  held  to  have  the  right  to 
sue  under  the  construction  of  the  federal 
statute  as  impliedly  authorizing  suit  either 
in  the  receiver's  name  or  where  the  common- 
law  forms  of  pleading  prevail  in  the  name 
of  the  bank  to  his  use.  Beckham  v.  Hague, 
44  N.  Y.  App.  Div.  146,  60  N.  Y.  Suppl.  767, 
referring  to  the  construction  of  the  statute 
by  the  federal  courts,  as  to  which  see  also 
the  cases  cited  in  Banks  and  Banking,  5 
Cyc.  603  note  42.    And  in  Peters  v.  Foster, 
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56  Hun  (N.  Y.)  607,  10  N".  Y.  Suppl.  389, 
18  N.  Y.  Civ.  Proc.  380,  the  construction 
rendered  in  the  federal  cases  above  referred 
to  was  approved,  but  it  was  further  held 
that  under  the  provisions  of  the  New  York 
code  expressly  excepting  from  the  provision 
of  the  statute  that  actions  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  per- 
sons expressly  authorized  by  statute  to  sue, 
applied  to  such  receiver. 

62.  Davis  v.  Gray,  16  Wall.  (U.  S.)  203, 
21  L.  ed.  447. 

63.  Gill  V.  Balis,  72  Mo.  424,  power  of  the 
court  to  direct  a  receiver  to  bring  a  suit  in 
his  own  name  for  the  assets  of  the  company 
under  a  provision  authorizing  the  court  to 
appoint  receivers  for  certain  insolvent  com- 
panies and  to  make  such  orders  and  decrees 
as  may  be  needful  to  enable  it  to  perform  its 
duty  of  winding  up  the  afl'airs  of  the  corpo- 
ration. 

64.  Hardwick  v.  Hook,  8  Ga.  354,  holding 
that  a  receiver  ordered  to  sue  for  hire  of 
slaves  accruing  pending  the  litigation,  being 
substituted  in  the  place  of  a  true  owner,  is 
subrogated  to  all  his  rights.  The  receiver  of 
a  corporation  empowered  by  the  decree  to  sue 
for  and  collect  its  assets  may  sue  in  his  own 
name  on  a  chose  in  action  payable  to  the 
corporation.  Evans  r.  Pease,  21  R.  I.  187,  42 
Atl.  506.  He  is  clothed  with  sufficient  equi- 
table title  and  fiduciary  power  to  maintain  a 
suit  in  equity  to  foreclose  a  mortgage  given 
to  the  corporation  under  a  decree  authorizing 
and  directing  him  to  institute  such  suits  at 
law  and  in  equity  as  may  be  necessary,  etc, 
but  the  corporation  must  be  before  the  court 
as  a  complainant  or  a  defendant  in  order  to 
bind  the  title.  Comer  v.  Bray,  83  Ala.  217,  8 
So.  554. 

65.  Henning  v.  Raymond,  35  Minn.  303, 
29  N.  W.  132,  where  it  is  said  that  the  rule 
that  a  receiver  cannot  sue  in  his  own  name 
is  predicated  upon  the  idea  that  a  common- 
law  receiver  is  a  mere  custodian  of  the  prop- 
erty and  that  courts  of  chancery  when  called 
upon  to  authorize  their  receivers  to  proceed 
in  an  action  at  law  were  necessarily  com- 
pelled to  conform  to  the  rules  of  the  common- 
law  courts;  but  that  while  a  common-law  re- 
ceiver is  not  an  assignee,  it  is  an  inaccurate 
statement  of  his  relation  to  the  property  to 
say  that  he  is  a  mere  custodian;  that  he  is, 
for  the  time  being  and  for  the  purpose  of  the 
administration  of  the  assets,  the  real  party 
in  interest  and  there  is  no  reason  why  the 
suit  should  not  be  instituted  in  his  own  name. 

66.  Daggett  v.  Grav,  (Cal.  1895)  40  Pae. 
959;  Wason  v.  Frank,  7  Colo.  App.  541,  44 
Pac.  378;  Pouder  v.  Catterson,  127  Ind.  434, 
26  N.  E.  66;  Ex  p.  Harris,  2  Ch.  D.  423,  45 
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e.  Security  For  Costs.  The  matter  of  requiring  security  for  costs  is  generally 
one  of  statutory  regulation.®^  A  receiver  may  be  required  to  give  such  security 
when  he  comes  within  the  description  of  those  who,  under  the  statute,  may  be 
required  by  the  court  to  do  so.*^^  Where  the  order  is  discretionary/^  under  a 
statute  which  provides  for  the  awarding  of  costs  in  an  action  by  or  against  a 
receiver  as  in  an  action  by  or  against  one  prosecuting  or  defending  his  own  right 
but  that  they  shall  be  exclusively  chargeable  upon  and  collectable  from  the  estate, 
etc.,  unless  the  court  shall  direct  them  to  be  paid  by  the  party  personally,  for 
mismanagement  or  bad  faith  in  the  prosecution  or  defense  of  the  action,  it  is  held 
that  the  receiver  will  not  be  required  to  give  security  merely  because  he  is  without 
funds,  unless  the  action  is  brought  in  bad  faith  or  heedlessly  and  without  probable 
prospect  that  he  will  succeed. '^^  The  security  for  costs  which  a  defendant  may 
require  from  a  non-resident  plaintiff  has  been  held  to  be  demandable  as  a  matter 
of  right,  as  against  a  receiver  of  a  national  bank;  but  it  has  been  held  further 
that  the  federal  statute  providing  that  no  security  for  costs  shall  be  required 
from  the  United  States  or  any  party  acting  by  direction  of  any  department  of 
the  government  applies  to  an  action  by  the  receiver  of  a  national  bank,  brought 
in  the  federal  court. 


L.  J.  Bankr.  71,  34  L.  T.  Rep.  N.  S.  261,  24 
Wkly.  Rep.  851,  recovery  of  sum  due  for 
goods  sold  by  receivers.  See  also  Philadel- 
phia, etc.,  Coal,  etc.,  Co.  r.  Schada,  11  Wkly. 
Notes  Cas.  (Pa.)  20. 

Recovery  of  goods  or  damages  for  conver- 
sion, where  the  goods  were  taken  out  of  his 
actual  possession,  may  be  had  in  action  by 
receiver  in  his  own  name.  State  v.  Gambs, 
68  Mo.  289;  Singerly  v.  Fox,  75  Pa.  St.  112. 

67.  See  Costs,  11  Cvc.  170. 

68.  Gifford  v.  Rising";  48  Hun  (N.  Y.)  128, 
14  N.  Y.  Civ.  Proc.  172  (holding  that  a  re- 
ceiver in  supplementary  proceedings  is  a  trus- 
tee of  an  express  trust,  and  also  a  person 
expressly  authorized  to  sue,  within  the  mean- 
ing of  a  code  provision  giving  the  court  the 
right  to  require  security  for  costs  from  per- 
sons of  such  character)  ;  Kimberly  v.  Stew- 
art, 22  How.  Pr.  (N.  Y.)  281  (receiver  in 
supplementary  proceedings ) . 

69.  Briggs  v.  Vandenburgh,  22  K  Y.  467, 
holding  that  an  order  requiring  a  receiver  of 
an  insolvent  corporation  to  give  security  for 
costs,  under  a  statute  which  made  such  order 
discretionary  in  the  cases  mentioned  therein, 
was  not  appealable. 

70.  See  injra,  VI,  H,  4. 

71.  Hale  v.  Mason,  86  Hun  (N.  Y.)  499, 
33  N.  Y.  Suppl.  789  (the  rule  applied  to  a 
receiver,  where  the  action  was  commenced  by 
the  corporation  before  his  appointment,  and 
he  was  about  to  bring  it  to  trial  in  the  name 
of  the  original  parties,  when  upon  defend- 
ant's motion  he  was  substituted  as  party 
plaintiff)  ;  De  la  Fleur  i\  Barnev,  45  Misc. 
(N.  Y.)  515,  92  N.  Y.  Suppl.  926;'Ridgway  \\ 
Symons,  14  Misc.  (N.  Y.)  78,  35  N.  Y.'  Suppl. 
197,  25  N.  Y.  Civ.  Proc.  23;  Cahn  Sugen- 
hoimer,  57  N.  Y.  Suppl.  406;  Kimberly  v. 
Stewart,  22  How.  Pr.  (N.  Y.)  281  (which 
cases  are  decided  upon  construction  of  the 
code  provisions  then  prevailing). 

In  Canada,  where  a  receiver  was  appointed 
for  an  insolvent  incorporated  company  by  the 
chancery  court  and  was  autliorized' to'  pro- 
ceed in  an  action  at  law  which  had  been  com- 


menced by  the  corporation,  it  was  held  that 
neither  the  company  nor  the  receiver  should 
be  ordered  to  give  security  for  costs.  Pro- 
vincial Ins.  Co.  V.  Gooderham,  14  Can.  L.  J. 
N.  S.  121  [citing  United  Ports,  etc.,  Ins.  Co. 
r.  Hill,  L.  R.  5  Q.  B.  395,  39  L.  J.  Q.  B.  227, 
23  L.  T.  Rep.  N.  S.  14,  18  Wkly.  Rep.  980, 
where  in  an  action  in  the  name  of  a  com- 
pany »which  was  being  wound  up,  brought 
under  the  direction  of  an  official  liquidator, 
security  for  costs  was  denied]. 

72.  Beckham  v.  Hague,  44  N.  Y.  App.  Div. 
146,  60  N.  Y.  Suppl.  767,  holding  that  such  a 
receiver  appointed  by  the  controller  of  the 
currency,  under  the  federal  statute,  is  not  an 
official  assignee,  trustee  of  an  express  trust, 
or  person  expressly  authorized  by  statute  to 
sue,  within  the  provision  of  the  New  York 
code  of  civil  procedure  declaring  that  in  ac- 
tions by  or  against  such  persons  the  court 
may  in  its  discretion  require  security  for 
costs.  Compare  Peters  v.  Foster,  10  N.  Y. 
Suppl.  389,  18  N.  Y.  Civ.  Proc.  380,  su2:)ra, 
note  61. 

73.  Pepper  v.  Fidelity,  etc.,  Co.,  125  Fed. 
822,  M^here  it  is  indicated  that  but  for  this 
provision  the  state  statute  requiring  security 
for  costs  would  be  applied  in  the  federal 
court. 

A  different  view  of  this  statute  is  taken 
in  Piatt  V.  Adriance,  90  ^'ed.  772,  where  the 
suit  was  brought  in  another  jurisdiction  than 
that  in  which  the  receiver  was  appointed, 
and  the  decision  was  based  upon  the  provi- 
sion of  the  federal  statute  that  "  in  case  of 
an  adverse  decision,  such  costs  as  by  law  are 
taxable  against  .  .  .  the  party  acting  by  di- 
rection as  aforesaid,  shall  bo  paid  out  of  the 
contingent  fund  of  the  department  under 
whose  directions  the  lu'oceedings  were  insti- 
tuted," the  court  holding  that  "it  did  not  ap- 
pear that  in  the  event  of  an  adverse  decision 
tlie  costs  taxed  against  the  receiver  could  be 
paid  from  the  oontingont  fund  of  such  depart- 
ment as  contemplated  by  this  clause;  that 
the  act  conteni]>latod  a  more  specific  direc- 
tion than  arises  from  the  receivers  acting 
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B.  Rights  and  Causes  in  Receiver — l.  As  Representing  Parties  in 
General  —  a.  Rules  .  Stated.  The  general  rule  is  that  a  receiver  takes  the  rights, 
causes,  and  remedies  which  were  in  the  corporation,  individual  or  estate  whose 
receiver  he  is,  or  which  were  available  to  those  whose  interests  he  was  appointed  to 
represent;  and  a  receiver  representing  all  the  parties  to  a  subscription  to  a  com- 
mon purpose  may  maintain  an  action  against  one  of  the  persons  so  represented  for 
a  sum  due  from  that  one  to  the  whole  body  represented,  although  defendant  may 


under  the  controller's  direction,  and  that  it 
did  not  intend  to  relieve  receivers  of  na- 
tional banks  from  the  ordinary  obligation  of 
non-resident  litigants  when  they  do  not  act 
under  such  direction  as  will  make  the  treas- 
ury department's  contingent  funds  liable  for 
costs. 

74.  Alabama. —  Pearce  v.  Gamble,  72  Ala. 
341,  maintaining  the  right  of  a  receiver  of  a 
client  to  enforce  a  trust  resulting  from  the 
purchase  by  an  attorney  of  land  at  a  sale 
under  the  client's  execution. 

Georgia. —  Moise  v.  Chapman,  24  Ga.  249. 

Illinois. —  Burch  v.  West,  33  111.  App.  359 
[affirmed  in  134  111.  258,  25  N.  E.  658]. 

Indiana. —  Davis  v.  Talbot,  137  Ind.  235,  36 
N.  E.  1098,  receiver  of  corporation  may  be 
directed  to  sue  for  specific  performance  of 
contract  of  the  corporation  for  the  purchase 
of  land,  under  a  statutory  provision  that  the 
authority  of  a  receiver  to  sue  and  to  per- 
form other  acts  respecting  the  property  is 
under  the  control  of  the  court. 

Maine. — ^  Noyes  v.  Rich,  52  Me.  115. 

Michigan. —  Detroit  Electric  Light,  etc., 
Co.  V.  Applebaum,  132  Mich.  555,  94  N.  W. 
12,  authority  to  sue  for  property  of  corpora- 
tion alleged  to  have  been  stolen,  although  pre- 
vious to  the  suit  the  assets  of  the  corporation 
had  been  sold  by  the  order  of  the  court  by 
the  receiver  in  a  trust  capacity. 

Nevj  Jersey. —  Beebe  r.  Geo.  H.  Beebe  Co., 
64  N.  J.  L.  497,  46  Atl.  168;  See  r.  Hepjien- 
heimer,  55  N.  J.  Eq.  240,  36  Atl.  966  [af- 
firmed in  56  N.  J".  Eq.  453,  41  Atl.  1115]; 
Terhune  v.  Bell,  (Ch.  1837}  9  Atl.  Ill,  right 
of  receiver  in  creditors'  suit  to  file  a  bill  for 
the  collection  of  money  held  in  trust  for  the 
debtor. 

New  York. —  Stephens  v.  Meriden  Brit- 
annia Co.,  160  N.  Y.  178,  54  N.  E.  781,  73 
Am.  St.  Rep.  678;  Bien  v.  Bixby,  18  Misc. 
415,  41  N.  Y.  Suppl.  433  (right  of  temporary 
receiver  of  corporation  under  Code  Civ.  Proc. 
§§  1784,  1788,  to  redeem  premises  of  which 
the  corporation  lessee  had  been  dispossessed, 
under  a  statute  providing  for  redemption  gen- 
erally) ;  Bowen  v.  Medina  First  Nat.  Bank, 
34  How.  Pr.  408  (right  to  move  to  set  aside 
irregular  attachment)  ;  Coope  v.  Bowles,  28 
How.  Pr.  10;  Leavitt  v.  De  Launay,  4  Sandf. 
Ch.  281  [reversed  on  other  grounds  in  4 
N.  Y.  363]  (right  of  receiver  of  corporation 
to  avoid  usurious  transactions ) . 

Ohio. —  Smith  v.  Johnson,  57  Ohio  St.  486, 
49  K  E.  693;  Andrews,  etc..  Iron  Co.  v. 
Smead  Seating,  etc.,  Co.,  5  Ohio  S.  &  C.  PI. 
Dec.  292,  holding  that  where  two  corpora- 
tions are  insolvent,  and  in  the  hands  of  re- 
ceivers, and  one  of  whom  is  asserting  a  me- 
chanic's lien  against  the  other,  the  receiver 
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asserting  the  claim  has  the  same  right  which 
the  corporation  of  which  he  is  receiver  would 
have  had,  were  both  corporations  solvent  and 
in  court. 

Wiscon^i7i. —  Lathrop  v.  Knapp,  37  Wis. 
307,  27  Wis.  214. 

United  States. —  Tilf ord  v.  Atlantic  Match 
Co.,  134  Fed.  924  (to  the  same  effect  as  the 
case  last  above  cited)  ;  King  v.  Pomeroy,  121 
Fed.  287,  58  C.  C.  A.  209;  Schultz  v.  Phenix 
Ins.  Co.,  77  Fed.  375  [reversed  in  80  Fed. 
337,  25  C.  C.  A.  453,  upon  other  points] 
(right  to  sue  for  performance  of  contract  of 
insurance  on  corporate  property)  ;  Movins  v. 
Lee,  30  Fed.  298  [affirmed  in  141  U.  S.  132, 
11  S.  Ct.  924,  35  L.  ed.  662]. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  320. 

Receiver  to  collect  rents. —  Where  a  re- 
ceiver was  appointed  to  receive  rents  pending 
litigation  between  a  market  company  and  its 
tenants,  but  had  no  authority  to  relet  in  ease 
of  abandonment  by  the  tenant,  and  one  ten- 
ant failed  to  pay  rent,  and  abandoned  his 
stall,  and  the  market  company  let  the  aban- 
doned stall  to  a  new  tenant,  a  suit  against 
the  latter  tenant  for  rent  should  be  main- 
tained by  the  company  rather  than  by  the 
receiver.  Washington  Market  Co.  v.  Warthen, 
2  Mackey  (D.  C.)  432. 

Tort  or  contract. —  There  is  no  greater  rea- 
son for  allowing  a  receiver  of  a  corporation 
to  recover  damages  in  his  own  name  for  the 
breach  of  a  contract  made  with  the  corpora- 
tion than  there  is  for  allowing  him  to  recover 
damages  in  his  own  name  for  the  wrongful 
withholding  of  the  property  of  the  corpora- 
tion in  another  form.  Gillet  r.  Fairchild,  4 
Den.  (N.  Y.)  80  (holding  that  the  terms 
"  choses  in  action,"  and  "  things  in  action," 
in  a  statute  empowering  a  receiver  of  an  in- 
solvent corporation  to  sue  for  "  all  .  ,  . 
things  in  action,"  embrace  demands  arising 
out  of  tort)  ;  Terry  v.  Bamberger,  23  Fed. 
Cas.  No.  13,837,  14  Blatchf.  234,  44  Conn. 
558. 

Right  not  requiring  proof   of  title. —  In 

Felter  v.  Maddock,  11  Misc.  (N.  Y.)  297,  32 
N.  Y.  Suppl.  292,  it  was  held  that  a  receiver 
pendente  lite  authorized  by  order  of  the  court 
to  sue  may  maintain  an  action  if  it  can  be 
sustained  by  proof  of  possession  only  without 
proof  of  title. 

Appointment  of  receiver. —  The  receiver  of 
a  corporation  which  had  recovered  a  judg- 
ment may  sue  for  the  appointment  of  a  re- 
ceiver of  the  assets  of  the  judgment  debtor. 
Wright  v.  Nostrand,  94  N  Y.  31. 

Legal  representative. — A  receiver  of  an  in- 
solvent corporation  is  a  "  legal  representa- 
tive," within  the  meaning  of  a  statute  pro- 
viding for  the  recovery  by  "  the  person  by 
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be  ultimately  entitled  to  a  share  in  the  proceeds  of  such  suit.^^  And,  subject  to 
some  qualifications  and  exceptions  especially  provided  for  by  statute  or  the 
rules  of  equity  authorizing  a  receiver  to  sue  in  the  interest  of  creditors/^  he  stands 
in  the  shoes  of  such  person  or  estate  and  can  enforce  only  such  rights  and  contracts 
or  maintain  only  such  action  or  defense  as  could  be  enforced  or  maintained  by 
such  person  or  estate;  and  for  the  purpose  of  determining  the  nature  and  extent 
of  his  title  he  is  regarded  as  representing  only  such  person  or  corporation,  and  in 
a  controversy  between  the  receiver  and  third  parties  in  respect  to  the  corporate 
estate,  rights  of  share-holders,  and  creditors  which  the  corporation  or  individual 


whom  it  has  been  paid,  or  his  legal  represen- 
tatives," in  twice  the  amount  of  illegal  inter- 
est paid  a  national  banK.  Barbour  v.  Na- 
tional Exch.  Bank,  45  Ohio  St.  133,  12 
N.  E.  5. 

Appointment  to  collect  debts  pending  suit 

see  supra,  II,  B,  10,  a,  note  63. 

Defenses  against  receiver  see  infra,  VI,  C. 

To  ascertain  stock-holders. —  Where  cer- 
tain shares  of  stock  of  an  insolvent  corpora- 
tion had  been  issued  by  it  in  payment  for 
property  conveyed  to  it,  which  conveyance 
was  thereafter  judicially  declared  void,  so 
that  the  consideration  for  the  shares  of  stock 
wholly  failed,  and  the  shares  had  been  trans- 
ferred to  various  persons,  it  was  held  to  be 
within  the  court's  discretion  to  grant  the 
receiver  leave  to  file  a  bill  in  behalf  of  the 
parties  interested  to  determine  the  rights  of 
such  stock-holders;  that  the  receiver  of  an 
insolvent  corporation  holds  its  property  and 
franchises  for  the  benefit  of  the  creditors, 
and  if  a  surplus  after  satisfying  the  credit- 
ors and  the  expenses  of  the  receivership  re- 
mains, then  for  the  benefit  of  the  stock-hold- 
ers, and  he  may  therefore  seek  to  find  out 
who  are  the  stock-holders  to  whom  he  may 
eventually  be  liable.  McMaster  v.  Drew, 
70  N.  J.  Eq.  6,  62  Atl.  559. 

7.5.  Lathrop  v.  Knapp,  37  Wis.  307,  27 
Wis.  214,  receiver  in  suit  for  an  account  of 
moneys  received  under  a  contract  whereby 
subscribers  agreed  to  pay  certain  sums  for  the 
purchase  of  lands  to  be  located  by  a  com- 
mittee appointed  by  the  subscribers. 

76.  Tibbets  v.  Cohen,  116  Cal.  365,  48 
Pac.  372.    See  also  infra,  VI,  B,  1,  c. 

77.  California.— Tihhets  v.  Cohen,  116 
Cal.  365,  48  Pac.  372. 

Connecticut. —  In  re  Wilcox,  70  Conn.  220, 
39  Atl.  163  ;  In  re  New  Haven  Wire  Cases, 
57  Conn.  352,  18  Atl.  260,  5  L.  E.  A.  300; 
Greene  v.  Sprague  Mfg.  Co.,  52  Conn.  330. 

Illinois. —  Republic  L.  Ins.  Co.  v.  Swigert, 
135  111.  150,  25  N.  E.  680,  12  L.  R.  A.  328; 
Sliinkle  v.  Knoll,  99  111.  App.  274;  Weill  v. 
Zacher,  92  111.  App.  296;  Young  v.  Stevenson, 
81  111.  App.  40  [affirmed  in  180  111.  608,  54 
N.  E.  562,  72  Am.  St.  Rep.  236];  Chicago 
First  Nat.  Bank  v.  Baker,  62  111.  App.  154; 
Burch  V.  West,  33  111.  App.  359  \affi,  rmed  in 
134  111.  258,  25  N.  E.  658]  ;  Atkinson  v. 
Foster,  27  111.  App.  63,  134  111.  472,  25  N.  E. 
528. 

Indiana. —  State  v.  Sullivan,  120  Tnd  197, 
21  N.  E.  1003,  22  N.  E.  325;  La  Follett  v. 
Akin,  36  Ind.  1,  holding  that  there  was  no 
right  of  action  in  a  receiver  in  proceedings 
supplementary  to  execution  for  an  injury  to 


the  judgment  creditor  by  the  wrongful  act 
or  omission  of  an  assignee  of  the  judgment 
debtor;  that  for  this  the  judgment  creditor 
himself  should  sue. 

Maryland. —  Colton  v.  Mayer,  90  Md.  711, 
45  Atl.  874,  78  Am.  St.  Rep.  456,  47  L.  R.  A. 
617. 

Minnesota. —  Walsh  v.  St.  Paul  School  Fur- 
niture Co.,  60  Minn.  397,  62  N.  W.  383. 

Isieio  Jersey. —  Beebe  v.  George  H.  Beebe  Co., 
64  N.  J.  L.  497,  46  Atl.  168. 

Isleto  York. — Pittsburg  Carbon  Co.  v.  Mc- 
Millin,  119  N.  Y.  46,  23  N.  E.  530,  7  L.  R.  A. 
46;  Savage  v.  Medbury,  19  N.  Y.  32;  Curtis- V. 
Leavitt,  15  N.  Y.  9,  44;  Little  v.  Garabrant, 
90  Hun  404,  35  N.  Y.  Suppl.  689  [affirmed 
in  153  N,  Y.  661,  48  N.  E.  1105]  ;  Thomas 
V.  Whallon,  31  Barb.  172  (as  to  condi- 
tions for  enforcement  of  premium  note  of 
mutual  insurance  company);  Williams  V. 
Babcock,  25  Barb.  109;  Ironwood  v.  Coffin, 
39  Misc.  278,  79  N.  Y.  Suppl.  278;  Coope  v. 
Bowles,  28  How.  Pr.  10. 

North  Carolina. —  Curtis  i?.  Mcllhenny,  58 
N.  C.  290. 

South  Carolina. —  Fraser  v.  Charleston,  23 
S.  C.  373. 

Wisconsin. —  Weber  v.  Weber,  90  Wis.  467, 
63  N.  W.  757;  McLaren  v.  Milwaukee  First 
Nat.  Bank,  76  Wis.  259,  45  N.  W.  223,  hold- 
ing that  where  the  president  of  a  corporation 
who  had  entire  control  of  its  business  and  dis- 
position of  its  funds  accepted  in  the  name  of 
the  corporation  a  draft  drawn  on  himself 
making  it  payable  at  the  bank  wherein  the 
corporate  funds  were  deposited,  the  accept- 
ance was  a  direction  to  pay  the  draft  out  of 
such  funds  and,  although  the  draft  was  in 
fact  given  on  account  of  the  president's  indi- 
vidual transaction,  the  corporation  w^as 
estopped  to  recover  the  amount  as  against  the 
bank  after  acquiescing  in  its  payment  for  a 
number  of  months  and  the  receiver  of  the 
corporation  is  in  no  better  position  than  the 
corporation  itself  where  it  does  not  appear 
that  at  the  time  of  the  appointment  of  the 
receiver .  the  company  was  insolvent  with 
creditors  who  become  such  subsequently  to 
such  misappropriation  or  that  the  receiver  in 
fact  represented  creditors  of  the  company  ex- 
isting at  the  time  of  the  misap])ro])riation. 

Uriiicd  Sfa.tcs. —  Jacobson  v.  Allen.  12  Fed. 
454,  20  Blatchf.  525. 

See  42  Cent.  Dig.  tit.  "  Receivers."  §  320. 

Action  for  damages  based  on  fraud. —  In 
Ray  V.  Louisville  First  Nat.  Bank.  Ill  Kv. 
377,  63  S.  W.  762,  23  Ky.  L.  Rep.  717.  it  is 
held  that  the  receiver  of  an  insolvent  insur- 
ance  company   cannot    maintain   an  action 
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could  not  assert  are  not  represented  by  the  receiver.  Where  the  receiver  repre- 
sents the  right  of  the  creditor,  however,  as  well  as  the  estate  over  which  he  is 
appointed,  the  creditor's  right  should  be  worked  out  through  the  receiver, and 
he  may  maintain  and  defend  actions  in  that  right  which  the  corporation  itself 
could  not.^*^    But  he  cannot  repudiate  the  lawful  acts  of  the  corporation  whose 


against  a  bank  to  recover  damages  for  de- 
fendant's false  and  fraudulent  representations 
as  to  the  company's  deposits,  whereby  the  in- 
surance commissioner  was  induced  to  give  the 
company  a  certificate  of  solvency,  authorizing 
it  to  continue  in  business,  because  the  com- 
pany itself  was  a  party  to  the  fraud  and 
could  not  maintain  the  action. 

Claims  due  from  debtor. — A  receiver  who 
is  invested  with  authority  to  collect  and  dis- 
pose of  assets  of  the  estate  is  not  thereby  au- 
thorized to  sue  for  the  enforcement  of  a  claim 
against  the  debtor  over  whose  estate  the  re- 
ceiver is  appointed.  State  v.  Sullivan,  120 
Ind.  197,  21  N.  E.  1093,  22  N.  E.  325. 

A  greater  amount  than  could  have  been 
recovered  by  an  insolvent  corporation  cannot 
be  recovered  by  its  receiver.  Savage  v.  Med- 
bury,  19  N.  X.  32. 

Rescission  of  contract. —  The  rule  is  ap- 
plied to  a  receiver  of  a  partnership  after  dis- 
solution, who  seeks  the  rescission  of  a  con- 
tract of  purchase,  that  in  an  action  to  rescind 
a  contract  it  is  incumbent  upon  the  party 
seeking  to  rescind,  in  the  absence  of  fraud, 
as  a  condition  precedent  to  the  right  to  the 
relief  asked,  to  have  made  restoration  of  the 
benefits  received,  or  else,  upon  the  trial,  to 
offer  to  restore  such  benefits,  and  that  where 
such  restoration  has  not  been  made  prior  to 
the  commencement  of  an  action,  willingness 
and  ability  to  restore  must  be  alleged,  and 
such  allegation  complied  with  at  the  trial. 
Ironwood  v.  Wickes,  93  N.  Y.  App.  Div.  164, 
87  N.  Y.  Suppl.  554.  See  also  Alexander  v. 
Jones,  8  Mo.  App.  591;  Pierson  'v.  McCurdy, 
33  Hun  (K  Y.)  520  [affirmed  in  100  K  Y. 
608,  2  N.  E.  615],  which  cases  involve  the  in- 
ability of  receivers  of  corporations  to  rescind 
transactions  because  restoration  could  not  be 
made.  So  a  court  of  equity  has  refused,  at 
the  suit  of  a  receiver  of  a  corporation,  to  re- 
scind a  contract  between  the  corporation  and 
four  of  its  directors  whereby  the  corporation 
and  its  creditors  receive  the  amount  of  an 
assessment  upon  its  stock,  and  enforce  the  col- 
lection of  the  amount  again  from  the  original 
subscribers  to  the  stock,  while  the  corporation 
and  its  creditors  retain  the  first  payment. 
Wyman  v.  Bowman,  127  Fed.  257,  62  C.  C.  A. 
189.  But  it  has  been  held  that  the  rule  that 
one  seeking  to  avoid  a  contract* for  fraud 
must  offer,  before  suit,  to  restore  whatever 
lie  has  received  under  the  contract,  is  inap- 
plicable, as  between  receivers  of  a  corporation, 
representing  the  stock-holders  and  creditors, 
and  a  third  person,  who  has  obtained  posses- 
sion of  the  corporate  assets  under  a  voidable 
contract  with  the  directors.  Guild  v.  Parker, 
43  N.  J.  L.  430. 

78.  Young  V.  Stevenson,  180  111.  608,  54 
N.  E.  562,  72  Am.  St.  Rep.  236;  Gottlieb  V. 
Miller,  154  111.  44,  39  N.  E.  992 ;  Republic  L. 
Ins.  Co.  V.  Swigert,  135  111.  150,  25  N.  E.  680, 
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12  L.  R.  A.  328.  See  also  In  re  Dickworth, 
L.  R.  2  Ch.  578,  36  L.  J.  Bankr.  28,  16  L.  T. 
Rep.  N.  S.  580,  15  Wkly.  Rep.  858;  Water- 
house  V.  Jamieson,  L.  R.  2  H.  L,  Sc.  29,  2 
Paton  App.  Gas.  1812  [cited  in  Republic  L. 
Ins.  Co.  V.  Swigert,  135  111.  150,  25  N.  E. 
680,  12  L.  R.  A.  328],  which  cases  are  as  to 
the  right  of  the  liquidators  in  winding  up 
proceedings,  and  hold  that  the  rights  of 
creditors  are  to  be  enforced  by  him  in  the 
right  of  the  company. 

Not  assignee  for  valuable  consideration. — 
In  Van  Wagoner  v.  Paterson  Gaslight  Co.,  23 
N.  J.  L.  283,  in  determining  that  a  debtor 
of  an  insolvent  corporation  was  equitably  en- 
titled to  set  off  a  claim  against  a  receiver 
of  the  corporation  appointed  in  a  proceeding 
under  the  statute  providing  therefor,  said 
that  the  receiver  was  not  assignee  for  a  valu- 
able consideration  in  the  ordinary  sense  of  the 
term  but  is  regarded  as  a  voluntary  assignee 
and  personal  representative  of  the  corporation. 

Where  an  assignee  under  a  voluntary  as- 
signment cannot  maintain  suits  for  the  bene- 
fit of  creditors  which  the  assignor  could  not 
have  maintained,  a  receiver  appointed  in  the 
place  of  such  assignee  to  execute  the  assign- 
ment has  no  greater  rights.  Fouche  v. 
Brower,  74  Ga.  251. 

Binding  effect  of  judgment  see  Judgments, 
23  Cyc.  1248. 

79,  Northwestern  Mut.  L.  Ins.  Co.  v.  Kid- 
der, 162  Ind.  382,  70  N.  E.  489,  66  L.  R.  A. 
89;  Terre  Haute  Nat.  State  Bank  v.  Vigo 
County  Nat.  Bank,  141  Ind.  352,  40  N.  E.  799, 
50  Am.  St.  Rep.  330  (action  to  set  aside  mort- 
gage) ;  Cheney  v.  Maumee  Cycle  Co.,  64  Ohio 
St.  205,  60  N.  E.  207.  Whenever  the  law 
thus  disables  creditors  from  helping  them- 
selves by  the  appointment  of  a  receiver,  it 
provides  for  the  enforcement  of  whatever 
rights  they  may  possess  against  the  property 
of  the  debtor,  through  the  instrumentality  of 
its  agent.  In  re  Wilcox,  70  Conn.  220,  39  Atl. 
163. 

Restriction  upon  right  of  others  to  sue 

see  infra,  VI,  B,  6. 

80.  Connecticut. —  Curtis  i*.  Lewis,  74 
Conn.  367,  50  Atl.  878. 

Indiana. —  Franklin  Nat.  Bank  v.  White- 
head, 149  Ind.  560,  49  N.  E.  592,  63  Am.  St. 
Rep.  302,  39  L.  R.  A.  725. 

Missouri. —  Alexander  v.  Relfe,  74  Mo.  495. 

NehrasJm. —  Harrington  v.  Connor,  51  Nebr. 
214,  70  N.  W.  911. 

Texas. —  Mathis  v.  Pridham,  1  Tex.  Civ. 
App.  58,  20  S.  W.  1015. 

Washington. —  Wilson  v.  Book,  13  Wash. 
676,  43  Pac.  939;  Cole  v.  Satsop  R.  Co.,  9 
Wash.  487,  37  Pac.  700,  43  Am.  St.  Rep.  858. 

Wisconsin. —  Harrigan  v.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909.  See  also  McLaren  v. 
Milwaukee  First  Nat.  Bank,  76  Wis.  259,  45 
N.  W.  223. 
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receiver  he  is,^^  and  a  completed  transaction,  not  ultra  vires,  and  not  infected 
with  fraud  so  that  creditors  might  impeach  it  on  such  grounds,  will  bind  the 
receiver.^- 

b.  Opening,  Vacating,  and  Enjoining  Judgments.  Upon  the  principle  that 
a  receiver  is  clothed  with  such  rights  of  action  as  might  have  been  maintained 
by  the  person  over  whose  estate  he  is  appointed,  and  to  whose  rights,  for  the 
purposes  of  litigation,  he  has  succeeded,  the  receiver  of  a  corporation  will  be  bound 
by  a  valid  judgment  against  it,^  and  cannot  maintain  a  suit  to  set  it  aside. 
But  the  receiver  of  a  corporation,  vested  with  the  assets  thereof,  or  with  authority 
of  the  court,  may  proceed  to  have  in vahd  judgments  against  the  corporation  opened 
or  vacated, or  maintain  a  suit  to  vacate  and  enjoin  the  collection  of  fraudulent 
and  collusive  judgments  where,  not  being  a  party  to  the  original  action,  he  has 
no  adequate  remedy  to  move  for  relief  therein. 

e.  Repudiation  of  Fraudulent  and  Invalid  Transactions  —  (i)  In  General. 
A  receiver  of  an  insolvent  corporation  may  repudiate  the  void  contracts  made 
by  the  corporation,^^  and  to  the  general  rule  that  a  receiver  takes  only  the  title 
of  the  corporation  or  individual  whose  receiver  he  is,^^  there  is  a  recognized  excep- 
tion, under  provisions  of  statute  or  the  rules  of  equity,  which  permit  a  receiver 
of  an  insolvent  individual  or  corporation  in  the  interest  of  creditors  to  disaffirm 
dealings  of  the  debtor  in  violation  of  law  and  in  fraud  of  the  rights  of  creditors, 
where  under  such  rules  the  receiver  represents  the  creditors  or  under  such  statutory 
provisions,  in  proceedings  for  the  administration  of  the  assets  of  such  insolvents, 
the  receiver  represents  not  only  the  insolvent  but  also  creditors  and  stock-holders.^^ 


United  States. —  King  v.  Pomeroy,  121  Fed. 
287,  58  C.  C.  A.  209. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  320. 

81.  Hyde  i\  Lynde,  4  N.  Y.  387. 

82.  Coffin   r.  Eansdel],   110   Ind.  417,  11 
E.  20.    See  also  Alexander  r.  Jones,  8 

Mo.  App.  591. 

83.  See  Judgments,  23  Cyc.  1248. 

84.  Burch  v.  West,  33  IH.  App.  359  [a/- 
ftrmed  in  134  111.  258,  25  N.  E.  658],  judg- 
ment against  insolvent  corporation  on  valid 
debts  against  it,  entered  without  any  fraud 
on  the  part  of  the  judgment  creditors,  will 
not  be  set  aside  at  the  suit  of  a  receiver  ap- 
pointed in  proceedings  by  unsecured  creditors 
to  dissolve  the  corporation,  on  the  ground 
that  the  judgments  were  rendered  on  war- 
rants of  attorney  executed  by  officers  of  the 
corporation  without  authority. 

85.  Peabody  v.  New  England  Water 
Works  Co.,  184  111.  625,  56  N.  E.  957,  75  Am. 
St.  Rep.  195  (as  to  the  right  of  a  receiver  of 
an  insolvent  corporation  under  the  provision 
of  the  statute  authorizing  such  receivers  to 
sue  and  do  all  things  necessary  to  close  up 
its  affairs,  to  appear  and  move  to  reopen 
judgments  obtained  by  fraud  and  collusion, 
for  the  protection  of  the  corporation  and  its 
creditors)  ;  Yorkville  Bank  v.  Henry  Zeltner 
Brewing  Co.,  80  N.  Y.  App.  Div.  578,  80  N.  Y. 
Suppl.  839  (where  a  temporary  receiver  was 
authorized,  under  an  order  appointing  him 
which  vested  him  with  the  assets  of  the  com- 
pany, to  proceed  to  have  vacated  an  invalid 
judgment  entered  after  liis  appointment)  ; 
Smead  Foundry  Co.  1\  Chesbrouoh,  is  Ohio 
Cir.  Ct.  783,  6  Oliio  Cir.  Doc.  670. 

A  receiver  representing  creditors  will 
stand  in  the  shoes  of  the  corporation,  how- 
ever, as  to  the  judgment  ap^ainst  the  corpora- 
tion which  is  a  just  and  legal  one,  in  attack- 


ing it  in  the  court  in  which  it  was  rendered 
for  the  purpose  of  having  it  set  aside  because 
of  irregularities  merely  in  procuring  it,  and 
if  the  corporation  could  not  have  succeeded 
in  such  an  application,  neither  can  the  re- 
ceiver. Beebe  v.  George  H.  Beebe  Co.,  64 
N.  J.  L.  497,  46  Atl.  168. 

Where  the  judgment  is  not  fraudulent  as 
to  all  creditors  but  is  valid  as  against  some, 
it  will  not  be  set  aside  by  the  court  in  which 
it  was  entered  at  the  instance  of  the  receiver 
of  the  corporation  against  which  the  judg- 
ment was  rendered,  since  the  rights  of  the 
creditors  as  to  whom  the  judgment  is  fraudu- 
lent can  be  protected  in  the  distribution  of 
the  assets  by  the  court  having  control  of  that 
matter.  Beebe  v.  George  H.  Beebe  Co.,  64 
N.  J.  L.  497,  46  Atl.  168. 

86.  Rogers  v.  Haines,  114  Ala.  50,  21  So. 
411;  Whittlesey  v.  Delaney,  73  N.  Y.  571, 
holding  that  the  receiver  would  have  no 
standing  in  the  court  in  which  the  action 
was  pending  to  move  for  relief.  See  also 
Pierce  v.  Mayer,  13  N.  Y.  Suppl.  343. 

Receiver  of  partnership  appointed  in  a 
suit  by  partners  in  an  insolvent  firm  against 
their  copartners  for  a  dissolution  stands  in 
the  place  of  the  firm,  and  cannot  question 
judgments  confessed  by  the  firm  for  the  pur- 
pose of  giving  a  fraudulent  preference. 
Weber  r.  Weber,  90  Wis.  467.  63  N.  W.  757. 
distinguishing  receivers  appointed  in  aid  of 
judgment  creditors  in  supplementary  pro- 
ceedings. 

87.  SiTydam  r.  New  Brunswick  Bank,  3 
N.  J.  Eq.  276,  refusal  to  order  receivers  of 
corjioration  to  compromise  a  claim  against  it 
wliich  claim  has  hoeix  adjudged  void  by  an- 
otlior  ccnirt. 

88.  Soo  supra,  IV,  D.  3;  VT.  B,  1,  a. 

89.  Conucctiait. —  In  rc  Wilcox,  etc..  Co., 
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So  it  is  held  that  a  receiver  appointed  to  succeed  a  deposed  executor  cannot 
repudiate  his  acts,  unless  for  fraud  or  collusion  between  the  executor  and  a  creditor; 
but  for  this  purpose  he  wih  be  invested  with  all  the  rights  and  equities  of  other 


70  Conn.  220,  39  Atl.  163 ;  Greene  v.  A.  &  W. 
Sprague  Mfg.  Co.,  52  Conn.  330. 

Indiana. —  Franklin  Nat.  Bank  x>.  White- 
head, 149  Ind.  5G0,  49  N.  E.  592,  63  Am.  St. 
Rep.  302,  39  L.  R.  A.  725;  State  v.  Sullivan, 
120  Ind.  197,  21  N.  E.  1093,  22  N.  E.  325, 
may  maintain  suit  to  set  aside  fraudulent 
conveyance. 

Kentucky. —  Industrial  Mut.  Deposit  Co.  v. 
Taylor,  118  Ky.  851,  . 82  S.  W.  574,  26  Ky.  L. 
Rep.  802,  action,  under  order  of  court,  against 
corporation  and  a  creditor  whom  it  has  pre- 
ferred, in  contemplation  of  insolvency. 

Maryland. —  Colton  v.  Mayer,  90  Md.  711, 
45  Atl.  874,  78  Am.  St.  Rep.  456,  47  L.  R.  A. 
617,  where  the  precise  question  is  not  involved 
but  from  which  it  appears  the  statute  gives 
the  receiver  in  a  proceeding  for  the  winding 
up  of  a  corporation  express  authority  to 
maintain  suits  to  set  aside  preferences  and 
void  or  fraudulent  transfers. 

Minnesota. —  Taylor  v.  Mitchell,  80  Minn. 
492,  83  N.  W.  418;  Bliss  v.  Dotv,  36  Minn. 
168,  30  N.  W.  465;  Weston  i;.  Yoyhed,  30 
Minn.  221,  14  N.  W.  892,  which  cases 
are  under  an  insolvency  statute  (Gen. 
Laws  1881,  c.  148),  the  words  "assignment" 
and  "  assignee "  therein  being  held  to  in- 
clude the  proceedings  by  which  the  property 
of  the  insolvent  is  passed  over  to  the  receiver, 
and  he  may,  under  the  provisions  of  the  act, 
avoid  "  conveyances  and  pajments  made  and 
securities  given  "  by  his  insolvent  within  four 
months  of  his  (the  receiver's)  appointment. 

Missouri. — Alexander  v.  Relfe,  74  Mo.  495. 
Compare  Alexander  v.  Jones,  8  Mo.  App.  591. 

Neiv  Jerseij. —  Brockhurst  v.  Cox,  71  N.  J. 
Eq.  703,  64  Atl.  182;  Graham  Button  Co.  v. 
Spielmann,  50  N.  J.  Eq.  120,  24  Atl.  571 
[affirmed  in  50  N.  J.  Eq.  796,  27  Atl.  1033 j. 

New  Yorlc. —  Pittsburg  Carbon  Co.  v.  Mc- 
Millin,  119  N.  Y.  46,  23  N.  E.  530,  7  L.  R.  A. 
46;  Atty.-Gen.  v.  Guardian  Mut.  L.  Ins.  Co., 
77  jST.  Y.  272  (in  proceeding  by  attorney- 
general  for  dissolution  of  corporation)  ; 
Curtis  V.  Leavitt,  15  N.  Y.  9  (where  the  right 
seems  to  have  been  admitted  by  the  parties 
rather  than  decided  by  the  court)  ;  Gillet  v. 
Phillips,  13  N.  Y.  li4;  Gillet  v.  Moody,  3 
N.  Y.  479 ;  Stiefel  v.  New  York  Novelty  Co., 
14  N.  Y.  App.  Div.  371,  43  N.  Y.  Suppl.  1012, 
25  Misc.  221,  55  N.  Y.  Suppl.  90;  Fisher  v. 
Andrews,  37  Hun  176;  Vail  v.  Hamilton,  20 
Hun  355  [affirmed  in  85  N.  Y.  453]  ;  Green  v. 
Bostwick,  1  Sandf.  Ch.  185  (receiver  in  judg- 
ment creditor's  suit).  In  Forker  v.  Brown, 
10  Misc.  161,  30  N.  Y.  Suppl.  827  [affirmed  in 
159  N.  Y.  540,  53  N.  E.  1125],  it  was  held 
that  it  was  only  in  proceedings  instituted  for 
the  purpose  of  the  dissolution  of  a  corpora- 
tion that  the  title  to  the  corporate  property 
was  transferred  to  the  receiver  and  the  cor- 
porate existence  merged  in  the  receivership, 
and  that  this  was  only  by  force  of  the  statute 
for  such  cases  made  and  provided.  And  in 
Buckley  v.  Harrison,  10  Misc.  683,  31  N.  Y. 
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Suppl.  999,  the  court  distinguishes  permanent 
receivers  from  temporary  receivers  and  holds 
that  the  latter  have  no  power  to  disaffirm, 
and  to  maintain  an  action  to  set  aside,  trans- 
fers of  a  corporation  unless  enabled  so  to  do 
by  stat^te,  or  power  is  specifically  conferred 
by  the  court;  and  further  that  assuming  that 
a  temporary  receiver  might  bring  such  an 
action,  he  stands  in  the  shoes  of  the  creditor 
and  the  statutory  provision  dispensing  with 
the  necessity  of  a  judgment  and  execution 
returned  unsatisfied  as  a  condition  precedent 
to  bringing  an  action  to  set  aside  such  con- 
veyance applies  only  to  permanent  receivers, 
and  temporary  receivers  cannot  bring  the  ac- 
tion in  the  absence  of  such  judgment  and  exe- 
cution. But  this  last  case  seems  not  to  be 
fully  in  accord  with  later  decisions.  In 
Nealis  v.  American  Tube,  etc.,  Co.,  150  N.  Y. 
42,  44  N.  E.  944,  it  was  held  that  Code  Civ. 
Proc.  §  1788,  which  gives  to  a  temporary  re- 
ceiver power  to  collect  and  receive  the  debts, 
etc.,  of  the  company,  to  preserve  its  property, 
etc.,  and  to  maintain  any  action  or  special 
proceeding  for  such  purposes,  vests  him  with 
title  for  the  purposes  of  holding,  protecting, 
and  reducing  possession  of  the  assets  of  the 
company  and  that  he  represents  the  corpora- 
tion and  its  creditors  as  fully  as  a  permanent 
receiver  and  may  maintain  an  action  to  re- 
cover money  collected  under  a  judgment  en- 
tered against  the  company  for  the  purpose  of 
creating  an  unlawful  preference.  It  appears, 
however,  that  the  temporary  receiver  was  ex- 
pressly authorized  by  order  of  court  to  bring 
the  action.  See  also  Farmers'  L.  &  T.  Co.  v. 
Baker,  20  Misc.  387,  46  N.  Y.  Suppl.  266. 

North  Carolina. —  See  Latta  v.  Catawba 
Electric,  etc.,  Co.,  146  N.  C.  285,  59  S.  E.  1028. 

Ohio. —  Monitor  Furnace  Co.  v.  Peters,  40 
Ohio  St.  575 ;  Sayle  v.  Guarantee  Sav.,  etc., 
Co.,  25  Ohio  Cir.  Ct.  503,  right  of  receiver 
of  insolvent  corporation,  or  receiver  appointed 
by  the  usages  of  equity,  held  the  same  as  re- 
ceivers of  dissolved  corporations. 

Rhode  Island. —  Hayes  v.  Kenyon,  7  R.  I. 
136. 

Utah. —  U.  S.  V.  Church  of  Jesus  Christ, 
etc.,  5  Utah  538,  18  Pac.  35,  receiver  for  a 
corporation  which  has  been  dissolved. 

Washington. —  Washington  Mill  Co.  v. 
Sprague  Lumber  Co.,  19  Wash.  165,  52  Pac. 
1067. 

United  States. —  Werner  v.  Murphy,  60  Fed. 
769,  receiver  of  a  corporation  under  laws  of 
New  Jersey. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §§  150, 
320. 

But  a  receiver  in  a  suit  to  foreclose  mort- 
gage tends  is  held  not  to  represent  creditors 
and  cannot,  in  the  absence  of  special  r-ircum- 
stances,  contest  the  validity  of  a  lease  of 
corporate  property  to  a  director  holding 
nearly  all  the  stock,  assented  to  or  ratified  by 
the  other  directors,  who  hold  all  the  remain- 
ing stock.    Tyler  v.  Hamilton,  62  Fed.  187. 
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creditors  or  legatees.^''  The  particular  case  should  fall  clearly  within  the  exception 
in  order  to  justify  the  right  of  the  receiver  to  repudiate  antecedent  transactions/^ 
and  a  receiver  whose  right,  under  the  statute  in  the  particular  case  and  order 
constituting  the  receivership,  is  confined  to  the  possession  of  the  property  and 
the  rents  and  profits  thereof,  has  no  concern  with  the  title  to  the  property,  and 
no  interest  in  attacking  the  transfer  of  such  title,  so  long  as  his  right  to  possession 
is  unquestioned  and  there  is  no  interference  with  him  in  the  exercise  of  his  powers. 

(ii)  Invalid  and  Defective  Mortgages.  A  mortgage  which  is  good 
as  between  the  parties  to  it,  notwithstanding  defects,  is  held  to  be  good  as  against 
the  receiver  of  the  mortgagor/^  and  in  a  suit  in  which  the  receiver  does  not  repre- 
sent creditors,  or  others  than  those  over  whose  property  he  is  appointed,  he  cannot 


And  a  receiver  of  an  insolvent  partner 

cannot  maintain  an  action  to  set  aside  as 
preferential,  and  hence  fraudulent,  a  convey- 
ance of  property  belonging  to  the  firm  given 
to  secure  firm  debts,  as  such  conveyance  is 
not  a  preference,  the  property  being  subject 
to  the  firm  debts  before  the  individual  credit- 
ors of  the  parties  could  resort  to  it.  Master- 
man  V.  Lumbermen's  Nat,  Banls:,  61  Minn.  299, 
63  N.  W.  723. 

Frau4  on  public. — Where  a  bank  financially 
embarrassed  organized  a  safe-deposit  com- 
])any  to  aid  the  bank,  after  which  both  bank 
and  trust  company  became  insolvent,  it  was 
hekl  that  the  receiver  of  the  trust  company 
could  recover  of  the  bank's  receiver  funds 
taken  from  the  trust  company  and  used  by 
the  bank  on  the  ground  that  the  organization 
and  use  of  the  trust  company  was  a  fraud  on 
the  public.  Fisher  v.  Adams,  63  Fed.  674, 
11  C.  C.  A.  396. 

In  Illinois  the  exception  applied  in  the 
foregoing  cases  in  this  note  seems  not  to  have 
been  recognized  to  its  fullest  extent  in  some 
of  the  decisions.  Gottlieb  v.  Miller,  154  111. 
44,  39  N.  E.  992;  Eepublic  L.  Ins.  Co.  v. 
Swigert,  135  111.  150,  25  K  E.  680,  12  L.  E.  A. 
328  (where  a  receiver  in  a  proceeding  by  a 
state  auditor  to  wind  up  a  corporation, 
under  a  statute  defining  the  receiver's 
powers  and  property  rights  to  be  to  take 
charge  of  the  estate  and  effects  of  the  com- 
pany, to  collect  the  debts  due  it,  to  prosecute 
and  defend  suits  in  its  name  or  in  his  own 
name,  and  to  do  all  acts  necessary  for  the 
collection  and  distribution  of  the  assets,  was 
held  to  represent  the  corporation  only.  The 
court  referred  to  other  cases  as  falling  in  one 
or  another  of  the  four  classes  following: 
Where  the  receiver,  by  force  of  some  statute, 
can  act  for  the  creditors ;  where  the  act  com- 
plained of  was  ultra  vires,  and  not  binding 
upon  the  corporation ;  where  the  receiver  was 
appointed  in  a  proceeding  prosecuted  by 
creditors,  which  was  supplemental  to  execu- 
tion, and  the  receiver  had  the  rights  of  the 
creditors  at  whose  instance  and  to  secure 
whose  claims  he  was  appointed;  and  where 
the  receiver  was  suing  for  propertv  or  assets 
'  tlmt  belonged  to  the  debtor,  and"  said  that 
with  the  law  of  such  cases  it  had  no  fault  to 
find);  Cohn  v.  Waters,  83  111.  App.  387; 
"doling  V.  Stevenson,  81  111.  App.  40  [affirmed 
in  180  111.  60S,  54  N.  E.  562,  72  Am.  St.  Rep. 
236],  But  in  Peabodv  v.  New  England 
Waterworks  Co.,  184  111.  625,  56  N.  E.  957, 


75  Am.  St.  Rep.  195  [distinguished  in  Ross  v, 
Sayler,  104  111.  App.  19,  in  that  the  fraud 
relied  on  in  that  case  took  place  after  the 
appointment  of  the  receiver  and  after  the 
assets  of  the  insolvent  had  come  to  his 
hands],  under  powers  similar  to  those  of  the 
receivers  in  the  cases  cited  above  in  support 
of  the  text,  and  relying  upon  the  principle 
applied  in  some  of  those  cases,  it  was  held 
that  the  receiver  of  the  corporation  might 
protect  the  rights  of  creditors  by  attacking  a 
judgment  fraudulently  and  collusively  pro- 
cured against  the  corporation,  two  of  the 
judges  dissenting. 

Action  for  conversion. —  Under  statutory 
provisions  in  New  York  declaring  that  every 
person  who  shall  have  recovered  or  in  any 
manner  interfered  with  the  property  of  any 
insolvent  corporation,  in  fraud  of  its  credit- 
ors, shall  be  liable  to  the  receiver;  and  that 
every  person  receiving,  by  means  of  a  fraudu- 
lent conveyance,  any  property  of  a  corpora- 
tion, shall  be  liable  to  account  therefor  to  the 
trustee,  a  general  receiver  of  a  corporation 
may  maintain  an  action  at  law  for  the  conver- 
sion of  property  received  under  a  bill  of  sale 
which  is  void  under  the  statute,  and  a  suit 
in  equity  for  an  accounting  is  not  an  ex- 
clusive remedy.  McQueen  v.  New,  45  N.  Y. 
App.  Div.  579,  61  N.  Y.  Suppl.  464  [dis- 
tinguishing Stephens  v.  Meriden  Britannia 
Co.,  160  N.  Y.  178,  54  N.  E.  781,  73  Am.  St. 
Rep.  678,  in  that  the  receiver  there  was  ap- 
pointed in  supplementary  proceedings  and  his 
powers  were  limited  by  the  statute  governing 
such  receivers]. 

Enforcement  of  liability  for  misapplied  as- 
sets see  infra,  VI,  B,  4. 

In  supplementary  proceedings  see  Execu- 
tions, 17  Cyc.  1467  text  and  notes  29  et 
seq. 

Right  of  others  to  sue  see  infrn,  VI,  B,  6. 
Setting  aside  judgments  see  supra,  VI,  B, 
1,  b. 

90.  Fraser  r.  Charleston,  23  S.  C.  373. 

91.  In  re  Wilcox,  etc.,  Co.,  70  Conn.  220, 
39  Atl.  163;  Greene  v.  A.  &  W.  Sprague  IMfg. 
Co.,  52  Conn.  330. 

92.  Foster  r.  Townshend,  68  N.  Y.  203.  as 
to  a  receiver  apnointed  in  an  action  by  a 
married  Avoman  for  divorce,  in  pursuance  of 
a  statutory  provision  authorizing  the  spquos- 
tration  of  personal  property,  etc.,  to  enforce 
an  order  for  alimony.  See  generally  Divorcf, 
14  Cvc.  797. 

93.  Kane  v.  Lodor,  56  N.  J.  Eq.  268,  38 
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attack  a  mortgage  executed  by  them  if  they  could  not.^*  But  if  a  mortgage  is 
fraudulent  as  to  creditors,  or  is  invalid  as  against  them  or  hona  fide  purchasers 
for  failure  to  comply  with  requirements  as  to  execution,  recording,  etc.,  it  will 
be  invalid  as  to  such  persons  after  the  appointment  of  a  receiver  of  the  mortgagor's 
property,*'^  and  the  receiver  of  an  insolvent  estate  in  a  suit  for  the  administra- 
tion of  assets  in  which  he  represents  all  creditors  may,  by  suit  or  defense,  avoid 
a  mortgage  which  is  void  or  voidable  at  the  suit  of  such  creditors,    or  in  a  suit 


Atl.  966  (defective  affidavit  in  case  of  chattel 
mortgage)  ;  Kuser  v.  Wright,  52  N.  J.  Eq. 
825,  31  Atl.  397  (mortgage  of  real  estate  to 
secure  antecedent  debt  taken  in  good  faith ) . 

94.  Walsh  V.  St.  Paul  School  Furniture 
Co.,  60  Minn.  397,  62  N.  W.  383,  as  to  attack 
on  unrecorded  mortgage  by  receiver  in  suit 
between  partners  for  dissolution,  the  court 
applying  the  rule  that  while  to  the  extent 
that  after  it  has  obtained  possession  of  the 
assets  of  the  partnership  by  its  receiver  it 
will  not  permit  any  creditor  to  obtain  a 
preference  by  a  levy  on  the  assets  in  its  pos- 
session, or  to  acquire  a  lien  thereon  by  a 
creditor's  bill,  such  receiver  represents  credit- 
ors, yet  he  stands,  as  to  the  past  transactions 
of  the  firm,  in  the  shoes  of  the  partners,  pre- 
cisely as  an  assignee  for  the  benefit  of  credit- 
ors at  common  law.  See  also  Partneeship, 
30  Cyc.  731  text  and  note  32. 

But  a  receiver  appointed  after  decree  of 
dissolution  and  for  distribution  of  the  assets 
to  creditors,  upon  evidence  of  the  insolvency 
of  the  firm,  is  held  to  represent  the  creditors 
and  as  such  may,  by  suit  or  defense,  avoid 
instruments  void  as  against  them.  Brock- 
hurst  V.  Cox,  71  N.  J.  Eq.  703,  64  Atl.  182. 

95.  Connecticut. —  Curtis  v.  Lewis,  74 
Conn.  367,  50  Atl.  878. 

Massachusetts. —  Harrison  i'.  J.  J.  Warren 
Co.,  183  Mass.  123,  66  N.  E.  589,  holding 
that  an  unregistered  chattel  mortgage  on 
property  retained  by  the  mortgagor  is  in- 
valid as  against  the  receiver  of  the  mort- 
gagor, the  question  being  raised  on  a  petition 
of  the  mortgagor  to  be  paid  out  of  the  funds, 
although  the  receiver  did  not  take  the  legal 
title  to  the  property  in  the  receivership,  be- 
cause he  is  not  a  party  to  the  mortgage  and 
falls  within  the  provision  of  the  statute  which 
by  express  terms  provides  that  unless  prop- 
erty mortgaged  has  been  delivered  and  re- 
tained by  the  mortgagee  the  mortgage  shall 
not  be  valid  against  a  person  other  than  the 
parties  therein  until  it  has  been  recorded. 

Minnesota. —  Farmers'  L.  &  T.  Co.  v.  Min- 
neapolis Engine,  etc.,  Works,  35  Minn.  543,  29 
N.  W.  349. 

'New  Jersey. —  Fidelity  Trust  Co.  v.  Staten 
Island  Clay  Co.,  70  N.  J.  Eq.  550,  67  Atl. 
1078;  Hebberd  v.  Southwestern  Land,  etc., 
Co.,  55  N.  J.  Eq.  18,  36  Atl.  122;  Graham 
Button  Co.  V.  Spielmann,  50  N.  J.  Eq.  120, 
24  Atl.  571  [affirmed  in  50  N.  J.  Eq.  796,  27 
Atl.  1033]. 

New  York. —  Stephens  v.  Perrine,  143  N.  Y. 
476,  39  N.  E.  11  (where,  as  to  a  receiver  in 
supplementary  proceedings,  it  was  held  that 
he  represented  the  creditors  and  was  trustee 
for  them  just  as  much  when  the  mortgage  is 
void  as  to  them  on  the  ground  of  the  failure 
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to  file  it  as  when  it  is  void  because  executed 
with  a  fraudulent  purpose)  ;  Farmers'  L.  &  T. 
Co.  V.  Baker,  20  Misc.  387,  46  N.  Y.  -Suppl. 
266;  Brower  v.  Baucus,  14  N.  Y.  Suppl.  462, 
20  N.  Y.  Civ.  Proc.  389. 

Ohio. —  Cheney  v.  Maumee  Cycle  Co.,  64 
Ohio  St.  205,  60  N.  E.  207,  holding  that  a 
mortgage  of  real  property  which  has  not 
been  delivered  to  the  recorder  of  the  proper 
county  before  the  appointment  of  a  receiver 
for  the  property  of  the  mortgagor  is  not  a 
valid  lien  on  the  property  as  against  the  re- 
ceiver of  the  mortgagor  corporation. 

United  States. —  Bayne  v.  Brewer  Pottery 
Co.,  90  Fed.  754.  on  distribution. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §§  124, 
320.    See  also  supra,  IV,  D,  3. 

Receiver  representing  general  creditors. — 
It  is  not  necessary  that  the  receiver  should 
represent  a  judgment  creditor  in  order  that 
he  may  avail  himself  of  the  invalidity  of  a 
mortgage.  The  creditors  of  an  insolvent  cor- 
poration upon  the  appointment  of  a  receiver 
are  held  to  acquire  an  equitable  interest  in 
the  property,  the  receiver  being  their  trustee 
and  the  property  being  impounded  by  the 
court  for  the  payment  and  discharge  of  their 
claims.  Graham  Button  Co.  v.  Spielmann,  50 
K  J.  Eq.  120,  24  Atl.  571  [affirmed  in  50 
K  J.  Eq.  796,  27  Atl.  1033]  ;  Farmers'  L.  &  T. 
Co.  V.  Baker,  20  Misc.  (N.  Y.)  387,  46  N.  Y. 
Suppl.  266. 

Under  a  statute  requiring  immediate  pos- 
session as  a  prerequisite  to  the  validation  of 
an  unrecorded  chattel  mortgage,  it  is  no  ob- 
jection to  a  suit  by  a  receiver  of  an  insolvent 
corporation  for  an  accounting  of  moneys  re- 
ceived by  defendant  at  a  sale  under  such 
chattel  mortgage  that  it  appears  on  the  face 
of  the  bill  that  defendant  had  taken  posses- 
sion of  the  mortgaged  property  before  the  ap- 
pointment of  the  receiver,  but  several  months 
after  the  mortgage  was  executed.  Pryor  v. 
Gray,  70  N.  J.  Eq.  413,  62  Atl.  439. 

Right  of  assignee  to  avoid  chattel  mort- 
gage for  failure  to  record  see  Chattel 
Mortgages,  6  Cyc.  1066. 

96.  Curtis  v,  Lewis,  74  Conn.  367,  50  Atl. 
878;  American  Trust,  etc.,  Bank  v.  McGetti- 
gan,  152  Ind.  582,  52  N.  E.  793,  71  Am.  St. 
Rep.  345;  National  State  Bank  v.  Vigo 
County  Nat.  Bank,  141  Ind.  352,  40  N.  E. 
799,  50  Am.  St.  Rep.  330  (holding  that  a 
suit  to  set  aside  a  mortgage  because  it  was 
not  authorized  or  ratified  by  the  corporation 
should  be  brought  by  the  receiver  and  not  by 
creditors,  since  the  rights  of  the  creditors 
vested  in  him)  ;  Brockhurst  v.  Cox,  71  N.  J. 
Eq.  703,  64  Atl.  182;  Fidelity  Trust  Co.  v. 
Staten  Island  Clay  Co.,  70  N.  J.  Eq.  550,  67 
Atl.  1078;  Pryor  v.  Gray,  70  N.  J.  Eq.  413, 
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to  foreclose  a  mortgage  on  the  corporation  property  he  may  answer  in  defense 
matters  going  to  the  invahdity  of  the  mortgage  as  against  the  interests  he  was 
appointed  to  guard." 

2.  Enforcement  of  Liability  For  Unpaid  Corporate  Stock  —  a.  In  General. 
It  is  now  well  settled  that  a  receiver  of  a  corporation,  under  the  authority  of  the 
court  appointing  him,^^  or  the  receiver  of  an  insolvent  corporation  in  proceedings 
for  the  administration  of  its  assets,  or  for  its  dissolution  and  the  distribution  of 
its  property,  who  represents  the  corporation  and  its  creditors,^  or  who,  under  the 
statute,  is  vested  with  the  corporate  assets,  may  enforce  the  liability  of  delinquent 
stock-holders  to  the  corporation  for  the  amounts  unpaid  upon  their  shares  of 
capital  stock;  ^  and  the  direction  of  the  court  in  this  respect  has  been  held  to  be 


62  Atl.  439;  Graham  Button  Co.  r.  Spiel- 
mann,  50  N.  J.  Eq.  120,  24  Atl.  571  [a/- 
pnned  in  50  N.  J.  Eq.  796,  27  Atl.  1033] 
(holding  that  a  receiver  need  not  show  that 
a  chattel  mortgage  is  fraudulent  but  need 
only  show  such  facts  as  under  the  statute 
render  it  void  as  against  creditors)  ;  Vail  v. 
Hamilton,  85  N.  Y.  453  [affirming  20  Hun 
355]  (holding  that  the  receiver  of  an  insol- 
vent corporation  may  maintain  an  action  to 
set  aside  a  mortgage  executed  by  the  cor- 
poration without  the  required  assent  of  its 
stock-holders)  ;  Brower  v.  Baucus,  14  N.  Y. 
Suppl.  462,  20  N.  Y.  Civ.  Proc.  389. 

When  the  question  is  one  for  distribution. 
—  In  American  Trust,  etc.,  Bank  v.  McCetti- 
gan,  152  Ind.  582,  52  N.  E.  793,  71  Am.  St. 
Rep.  345,  it  was  held  that  the  receiver  could 
not  have  a  mortgage  given  by  the  corporation 
to  secure  bonds  as  collateral  security  can- 
celed under  averments  not  that  the  contract 
was  fraudulent  as  against  prior  creditors  but 
that  an  agreement  to  withhold  the  mortgage 
from  the  record  was  fraudulent  as  against 
those  who  became  creditors  on  the  faith  that 
the  property  was  unencumbered,  such  matter 
being  one  to  be  determined  on  distribution 
when  all  the  creditors  should  be  made  parties ; 
that  the  receiver  should  not  advocate  the 
cause  of  one  claimant  against  another  and  if 
any  one  was  injured  in  such  a  case  it  was 
subsequent  creditors  without  notice,  and  the 
receiver  therefore  could  not  maintain  an  ac- 
tion in  which  the  relief,  if  granted,  will  place 
the  creditors  having  an  equity  in  a  worse 
condition,  and  those  having  no  equity  in  a 
better  condition,  than  they  occupied  before 
his  appointment. 

97.  Ryan  v.  Anglesea  R.  Co.,  (N.  J.  Ch. 
1888)  12  Atl.  539,  holding  that  where  the 
owner  of  all  the  claims  against  an  insolvent 
corporation,  all  the  assets  of  which  were  in 
bis  hands  under  an  agreement  with  the  re- 
ceiver, cannot,  on  bill  to  foreclose  a  mortgage, 
;;')joct  to  an  answer  by  the  receiver  going  to 
the  validity  of  the  mortgar^e,  or  the  considera- 
tion of  the  debt  secured  thereby,  on  the 
pToimd  that  he  has  no  interest  in  himself  to 
jnsiify  snch  a  defense. 

98.  Liabilities  of  shareholders  generally 
SCO  Corporations,  10  Cyc.  373  et  seq.,  649 
cf  seq. 

Remedy  of  receiver  see  supi-a,  VI,  A,  3, 
b,  (1). 

_99.  Cainey  r.  Gilson,  149  Tnd.  58,  48  N.  E. 
633;  Voorhees  v.  Indiapapolis  Car,  etc.,  Co., 


140  Ind.  220,  39  N.  E.  738  (receiver  of  in- 
solvent corporation  in  creditor's  suit,  author- 
ized by  order  to  collect,  etc.,  and  to  prosecute 
suits  for  that  purpose)  ;  Armstrong  v.  Dan- 
ahy,  75  Hun  (N.  Y.)  405,  27  N.  Y.  Suppl.  60 
(order  of  court  to  collect  assets  as  dispensing 
with  any  further  call). 

A  direction  to  collect  all  sums  due  the 
corporation,  in  the  order  of  the  court,  shows 
sufficient  authority  of  the  receiver  of  an  in- 
solvent corporation  to  collect  assessments 
made  by  its  board  of  directors  before  his  ap- 
pointment. Wyman  v.  Williams,  52  Nebr. 
833,  73  N.  W.  285,  53  Nebr.  670,  74  N.  W. 
48. 

1.  See  supra,  IV,  E,  2,  a;  VI,  B,  1.  And 
see  the  cases  infra,  this  note. 

Recovery  confined  to  amount  necessary  to 
pay  debts. — ■  Sometimes  recovery  in  the  suit 
against  a  stock-holder  for  unpaid  subscrip- 
tions is  limited  by  the  debts  and  the  costs 
and  expenses  of  liquidation,  and  the  judg- 
ment against  such  stock-holder  should  be  con- 
fined in  its  enforcement  to  the  extent  neces- 
sary to  pay  such  debts  and  expenses.  Jack- 
son F.  &  M.  Ins.  Co.  V.  Walle,  105  La.  89,  29 
So.  503;  Belknap  v.  Adams,  49  La.  Ann. 
1350,  22  So.  382.  If  more  is  collected  than 
is  necessary  to  pay  the  subscriber's  propor- 
tionate share  of  the  corporate  debts,  etc.,  he 
will  have  recourse  for  reimbursement  against; 
the  receiver.  In  re  New  Iberia  Cotton  Mills- 
Co.,  113  La.  404,  37  So.  8.  But  in  Clarke  v.. 
Thomas,  34  Ohio  St.  46,  under  a  statute  gov- 
erning the  winding  up  and  dissolution  of  in- 
solvent corporations  which  defined  the  duties 
and  powers  of  the  receiver,  it  was  held  that 
while  it  might  be  less  burdensome  upon  the 
debtors  for  the  receiver  to  collect  from  them 
only  their  just  proportion  than  to  collect  the 
whole  amount  of  their  liability  and  refund 
them  the  excess  on  final  settlement  and  dis- 
tribution, that  matter  must  be  left  to  the 
discretion  of  the  court  having  the  control  of 
the  receiver's  conduct. 

2.  Connecticut. —  Fish  v.  Smith,  73  Conn. 
377,  47  Atl.  711,  84  Am.  St.  Rep.  161;  Links 
V.  Connecticut  River  Banking  Co..  66  Conn. 
277,  33  Atl.  1003,  under  stntutory  provision 
for  Mending  up  afTnirs  of  the  corporation  on 
petition  of  stock-holders,  the  right  of  action 
against  delinquent  stock-holders  vesting  in 
the  receiver. 

Louisiana. —  City  Item  Co-o]-iorative  Print- 
ing Co.  r.  Phoenix  Furniture  Ccnu^Mii.  108  La. 
258,  32  So.  469;  New  Orleans  Cas  Light,  etc., 
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within  the  general  equity  jurisdiction  of  the  court.^  But  as  the  stock-holders' 
liability  to  creditors  can  arise  only  where  there  are  creditors,*  whose  debts  the 
collection  of  the  subscriptions  is  intended  to  liquidate,  a  receiver  will  not  be 
directed  to  enforce  such  liability  merely  to  meet  a  probable  future  obligation 
on  the  part  of  the  corporation,^  and  a  receiver  of  particular  corporate  property, 
involving  relief  as  to  such  property,  the  management  and  control  of  the  corporate 
affairs  by  its  officers  being  uninterrupted  except  as  to  the  particular  property  in 
the  receiver's  hands,  as  distinguished  from  a  receiver  of  the  corporation  in  a  suit 
contemplating  the  administration  of  the  corporate  assets  and  distribution  in  pay- 
ment of  the  corporate  creditors,  is  not  the  proper  party  to  enforce  payment  of 
stock  subscriptions.® 

fo.  Assessment  or  Call.  The  rule  requiring  an  assessment  or  call  before  a 
share-holder  can  be  sued  at  law  on  his  contract  of  subscription  ^  is  applied  to 


Co.  Haynes,  7  La.  Ann.  114,  duty  of  liqui- 
dator. 

Maryland. —  Frank  v.  Morrison,  58  Md.  423 
(receiver  to  wind  up  affairs  of  corporation, 
with  directions  to  collect  all  outstanding  in- 
debtedness, etc.)  ;  Stillman  r.  Dougherty,  44 
Md.  380  (under  the  statute  as  to  dissolution 
of  corporations,  which  vests  the  receiver  with 
all  the  assets  of  the  corporation). 

Minnesota. —  Basting  v.  Ankeny,  64  Minn. 
133,  66  N.  W.  266;  Merchants'  Nat.  Bank  v. 
Northwestern  Mfg.  Co.,  48  Minn.  361,  51 
N.  W.  119. 

Mississippi. — Campbell  z;.  Chapman,  (1902) 
31  So.  101. 

Missouri. —  Berry  v.  Eood,  108  Mo.  316,  67 
S.  W.  644,  duty  of  receiver  to  collect  unpaid 
subscriptions  which  have  become  trust  fund 
for  benefit  of  creditors  of  the  defunct  institu- 
tion, 

IVetv  Jersey. —  See  Heppenheimer,  55  N.  J. 
Eq.  240,  36  Atl.  966  laffirmed  in  56  N.  J.  Eq. 
453,  41  Atl.  1116]. 

iVeio  York. —  Whittlesey  v.  Frantz,  74  N.  Y. 
456;  Phoenix  Warehousing  Co.  v.  Badger,  67 
N.  Y.  294;  Eankine  v.  Elliott,  16  N.  Y.  377 
(receiver  in  sequestration  proceedings  on  be- 
half of  all  the  creditors)  ;  Armstrong  v.  Dan- 
ahy,  75  Hun  405,  27  N.  Y.  Suppl.  60;  Bug- 
gies r.  Brock,  6  Hun  164;  Calkins  v.  Atkin- 
son, 2  Bans.  12 ;  Walsh  v.  Seager,  1  N.  Y.  St. 
189  (in  dissolution  proceedings  imder  the 
statute ) . 

O/ifo.— Clarke  r.  Thomas,  34  Ohio  St.  46, 
Tinder  the  winding-up  statute. 

Texas. —  Showalter  r.  Laredo  Imp.  Co.,  83 
Tex.  162,  18  S.  W.  491. 

Washington. — ^Elderkin  v.  Peterson,  8  Wash. 
674,  36  Pac.  1089. 

United  States. — ^Wyman  v.  Bowman,  127 
Fed.  257,  62  C.  C.  A.  "^189,  as  to  right  to  en- 
force the  continuing  guaranty  of  an  original 
subscriber  to  corporate  stock  in  Nebraska. 

The  receiver  in  a  creditor's  suit  may  sue 
to  enforce  such  liability  as  a  part  of  the 
assets  subject  to  the  satisfaction  of  the  judg- 
ment of  the  creditor,  whom  the  receiver  rep- 
resents in  this  behalf,  although  he  recovers 
in  the  right  of  the  corporation.  McBryan  v. 
Universal  Elevator  Co.,  130  Mich,  ill,  89 
N.  W.  683,  97  Am.  St.  Rep.  453,  under  statute 
allowing  receivers  to  sue.  But  on  the  other 
hand  the  proper  practice  in  such  cases  is  held 
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to  be  a  suit  by  the  judgment  creditor  against 
the  stock-holders  for  the  appointment  of  a 
receiver  and  to  compel  an  accounting  to  him 
by  the  stock-holders,  etc.,  for  unpaid  subscrip- 
tions, on  behalf  of  himself  and  sucli  other 
creditors  as  may  elect  to  come  in.  Adler  v. 
Milwaukee  Patent  Brick  Mfg.  Co.,  13  Wis.  57. 

Nature  of  right. —  In  State  v.  Sullivan,  120 
Ind.  197,  21  N.  E.  1093,  22  N.  E.  325,  it  is 
said  that  the  general  rule  that  a  receiver  of 
a  debtor  cannot  have,  nor  be  made  to  have, 
any  right  of  action  not  vested  in  the  debtor, 
is  subject  to  exceptions;  that  one  is  where 
the  receiver  may  maintain  a  suit  to  set  aside 
a  fraudulent  conveyance,  and  another  where 
the  receiver  of  an  insolvent  corporation  may 
sue  the  stock-holders ;  but  that  the  first  in- 
stance is  a  real  exception,  and  the  second  is, 
in  truth,  no  more  than  an  apparent  one,  for 
the  corporation  and  its  stock-holders  are  dis- 
tinct beings,  in  legal  contemplation,  so  that 
the  receiver  of  a  corporation  who  sues  a 
stock-holder  does  not  in  reality  sue  the  debtor 
whose  estate  he  represents. 

Failure  to  notify  stock-holders  to  pay  their 
subscriptions  as  required  by  an  order  of 
court  will  not  justify  a  judgment  for  the 
stock-holder,  the  purpose  of  the  notice  being 
to  give  him  an  opportunity  to  pay  without 
suit,  and  the  failure  to  give  such  notice  to- 
gether with  an  ofler  to  pay  should  be  raised 
by  answer  which  would  relieve  defendant 
from  liability  for  costs.  Berry  v.  Rood,  168 
Mo.  316,  67  S.  W.  644. 

Consequent  inability  of  creiditor  to  sue  see 
infra,  VI,  B,  6. 

Effect  of  dissolution  of  corporation  see 
CoEPORATiON"S,  10  Cyc.  1310  et  seq. 

Foreign  and  ancillary  receivers  see  infra, 

vni. 

Stock  issued  as  paid  up  see  infra,  VI,  B,  4. 
Stock  issued  for  property  see  infra,  VI, 
B,  4. 

3.  Berrv  v.  Rood,  168  Mo.  316,  67  S.  W. 
644. 

4.  Liability  to  creditors  generally  see  Coe- 
POEATTONS,  10  Cyc.  649  et  seq. 

5.  Tichenor  v.  Williams  Block  Pavement 
Co.,  116  Ga.  303,  42  S.  E.  505. 

6.  Lea  v.  Iron  Belt  Mercantile  Co.,  119 
Ala.  271,  24  So.  28,  receiver  of  property  in  a 
suit  to  foreclose  a  mortgage. 

7.  See  CoEPOEATioNs,  10  Cyc.  484  et  seq. 
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receivers  who  succeed  to  the  rights  of  the  corporation.^  But  where  the  assessment 
has  been  made  the  debt  comes  to  the  receiver  as  -an  asset  of  the  corporation  for 
which  he  may  sue;  ^  and  so  where  the  assessment  is  made  by  the  receiver  with 
the  sanction  of  the  court  in  the  particular  proceeding  in  which  such  course  is 
allowed. Where  the  statute  regulating  the  winding  up  of  dissolved  or  insolvent 
corporations  provides  the  particular  remedy  by  suit  against  the  stock-holders  for 
the  appointment  of  a  receiver  and  the  ascertainment  of  their  'pro  rata  liabihty 
for  the  corporate  debts,  the  stock-holders  cannot  be  concluded  in  a  proceeding 
in  which  a  receiver  was  appointed  and  to  which  they  were  not  parties. 

3.  Enforcement  of  Stock-Holders'  Statutory  Liability.  While  the  receiver 
of  a  corporation  may  enforce  a  delinquent  stock-holder's  liability  to  the  corpora- 
tion/^ upon  the  question  of  the  right  of  a  receiver  of  a  corporation  to  enforce  a 
superadded  statutory  liability  of  stock-holders  for  corporate  debts,  the  authori- 
ties are  not  in  accord.  The  general  rule  is  that  such  receiver,  in  the  absence  of 
some  statutory  authority,  cannot  sue  to  enforce  a  liability  created  by  statute 
against  stock-holders  in  favor  of  creditors^  independently  of  what  they  owe  the 
corporation  on  account  of  their  stock, and  in  such  case  the  appointment  of 
a  receiver  for  the  corporation  does  not  affect  the  right  of  a  creditor  to  maintain 


8.  See  CoEPORATiONS,  10  Cyc.  728. 

By  court. — Generally  see  CorpoRx\tions,  10 
Cys.  485,  732.  Before  receiver  can  sue  see 
Corporations,  10  Cyc.  656,  729  text  and  note 
64  et  seq.  Conclusiveness  on  stock-holder 
see  Corporations,  10  Cyc.  733,  735.  Kefer- 
ence  to  master  see  Corporations,  10  Cyc. 
656. 

9.  Basting  v.  Ankeny,  64  Minn.  133,  66 
N.  W.  266;  Wyman  v.  Williams,  53  Nebr. 
670,  74  N.  W.  48,  52  Nebr.  833,  73  N".  W. 
285;  Carter  V.  Samuel  Hano  Co.,  73  N.  H. 
588,  64  Atl.  201;  Thomas  v.  Whallon,  31 
Barb.  (K  Y.)  172. 

10.  Barkalow  v.  Totten,  53  N.  J.  Eq.  573, 
32  Atl.  2  (call  by  receiver  pursuant  to  order 
of  court)  ;  Thom.as  v.  Wballon,  31  Barb. 
(N.  Y.)  172  (authority  of  receiver  of  mu- 
tual insurance  company,  under  statute,  to 
make  assessments  on  premium  notes)  ;  Max- 
well V.  Akin,  89  Fed.  178. 

11.  Chandler  v.  Dore,  84  III.  275;  Chandler 
V.  Brown,  77  111.  333  (which  oases  are  as  to 
the  want  of  authority  of  a  receiver  to  sue  a 
stock-holder  who  is  not  a  party  to  the  pro- 
ceeding in  which  the  appointment  was  made 
under  a  statute  providing  that  where  a  cor- 
poration subjects  itself  to  a  forfeiture  of  its 
charter,  etc.,  by  certain  acts,  etc.,  or  allows 
iiwy  execution  or  decree  for  payment  of 
money  to  be  returned  "  no  property  found," 
etc.,  or  shall  dissolve,  etc.,  leaving  debts  un- 
paid "  suits  in  equity  may  be  brought  against 
all  persons  who  were  stock-holders  at  the 
time,  or  liable  in  any  way  for  the  debts  of 
the  corporation,  by  joining  the  corpoTation 
in  such  suit,  and  each  stock-holder  may  be 
required  to  pay  Ms  pro  rata  share  of  such 
debts  or  liabilities  to  the  extent  of  the  un- 
paid portion  of  his  stock  after  exhausting 
the  assets  of  such  coirporation,"  etc.,  and 
that  the  court  sliall  have  power  to  dissolve 
and  close  up  the  business  of  the  corporation 
and  "to  appoint  a  receiver  therefor,  who 
shall  have  authority,  by  the  name  of  the 
receiver    of   such    corporation    (giving  the 


name ) ,  to  sue  in  ail  courts  and  do  all  things 
necessary  to  closing  up  its  affairs,"  etc.). 
But  it  appears  in  a  later  report  that  in  such 
case  the  record  may  be  amended  to  make  the 
suit  stand  in  the  name  of  the  corporation. 
Chandler  v.  Frost,  88  111.  559.  See  also,  gen- 
erally. Corporations,  10  Cyc.  733,  735  text 
and  note  15. 

12.  See  supra,  VI,  B,  2,  a. 

IS.  Indiana. — ^  Gainey  v.  Gilson,  149  Ind. 
58,  48  N.  E.  633;  Runner  v.  Dwiggins,  147 
Ind.  238,  46  N.  E.  580,  36  L.  R.  A. 
645. 

Maryland. —  Colton  v.  Mayer,  90  Md.  711, 
45  Atl.  874,  78  Am.  St.  Rep.  456,  47  L.  R.  A. 
617,  holding  that  the  act  of  1896  requiring 
all  the  assets  of  an  insolvent  corporation  to 
be  distributed  to  its  creditors,  etc.,  and  the 
code  provision  vesting  in  such  receivers  "  all 
the  estate  and  assets  of  every  kind  belonging 
to  such  corporation,"  do  not  enable  him  to 
sue  stock-holders  under  a  charter  provision 
making  them  liable  "  to  the  amount  of  thsir 
respective  share  or  shares  of  stock  in  this 
corporation  for  all  of  its  debts,"  such  lia- 
bility being  held  to  be  a  liability  to  the 
creditors  and  not  to  the  corporation. 

Massachusetts. —  Hancock  Nat.  Bank  v. 
Ellis,  172  Mass.  39,  51  N.  E.  207,  70  Am. 
St.  Rep.  232,  42  L.  R.  A.  396. 

Minnesota. —  Somers  r.  Dawson,  86  Minn. 
42,  90  N.  W.  119  (recognizing  the  rule  before 
a  statute  in  that  state  referred  to)  ;  JNIinne- 
apolis  Baseball  Co.  r.  Citv  Bank,  66  Minn. 
441,  69  N.  W.  331,  38  L.  R.  A.  415;  Palmer 
V.  Zumbrota  Bank,  65  Minn.  90,  67  N.  W. 
893;  In  re  People's  Live  Stock  Ins.  Co.,  56 
Minn.  180,  57  N.  W.  468;  Allen  r.  Walsh, 
25  Minn.  543. 

'New  York. —  ITirshfeld  r.  Fitzserald.  157 
K  Y.  166,  51  N.  E.  997,  46  L.  R.  A.  839; 
Farnsworth  v.  Wood,  91  K  Y.  308,  infra, 
this  note  \distingiiis7tin(j  Story  r.  Furman, 
25  N.  Y.  214,  in  tlvat  there  the  decision  was 
controlled  by  a  special  act  for  tlic  dissolution 
of  corporations  in  Herkimer  county,  organ- 
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his  action  for  the  enforcement  of  the  stock-holder's  Habihty.^*  If  the  liability 
is  merely  a  several  one  in  favor  of  the  creditors,  no  one  creditor  can  be  divested 
of  his  right  of  action  by  any  proceeding  or  judicial  decree  to  which  he  is  not  a 


ized  under  the  Manufacturing  Law  of  1811, 
which  in  express  terms  vested  in  the  trustees, 
or  the  receiver  appointed  in  their  place,  not 
only  the  corporate  property  but  the  right  to 
enforce  the  liability  of  stock-holders  for  cor- 
porate debts,  etc.,  and  had  no  application  to 
a  corporation  under  the  act  of  1848]  ;  Mann 
f.  Pentz,  3  N.  Y.  415;  Tucker  v.  Oilman,  45 
Hun  193  [affirmed  in  121  N.  Y.  189,  24 
E.  302].  See  also  Lang  v.  Lutz,  180 
N.  Y.  254,  73  N.  E.  24. 

Ohio. —  White  v.  Ingersoll,  4  Ohio  Dec. 
(Reprint)  549,  2  Clev.  L.  Rep.  362,  receiver 
in  dissolution  proceedings. 

Utah. —  McLaughlin  v.  Kimball,  20  Utah 
254,  58  Pac.  685,  77  Am.  St.  Rep.  908; 
Steinke  v.  Loofbourow,  17  Utah  252,  54  Pac. 
120. 

United  States. —  Hale  v.  Allison,  188  U.  S. 
56,  23  S.  Ct.  244,  47  L.  ed.  380  [affirming  10t< 
Fed.  258,  45  C.  C.  A.  270  {affirming  102  Fed. 
790)]  (under  Minnesota  statutes);  Wigton 
V.  Rosier,  102  Fed.  70;  Fidelity  Ins.  Trust, 
etc.,  Co.  V.  Mechanics'  Sav.  Rank,  97  Fed. 
297,  38  C.  C.  A.  193,  56  L.  R.  A.  228  (under 
the  constitution  and  statutes  of  Kansas,  sub- 
jecting stock-holders  in  corporations  to  an 
additional  liability  in  favor  of  creditors  to 
the  amount  of  their  stock,  and  providing 
(Kan.  Comp.  Laws  (1879),  c.  23,  §  32) 
that  a  judgment  creditor  of  the  corporation, 
after  an  execution  returned  unsatisfied, 
"  may  proceed  by  action  to  charge  the  stock- 
holders with  the  amount  of  his  judgment")  ; 
Jacobson  v.  Allen,  12  Fed.  454,  20  Blatchf. 
525  (under  an  Illinois  statute  providing  a 
liability  on  the  part  of  stock-holders  to  cred- 
itors to  an  amount  equal  to  double  the 
amount  of  stock  held  or  owned  by  such 
stock-holders).  And  see  Evans  v.  Nellis,  187 
U.  S.  271,  23  S.  Ct.  74,  47  L.  ed.  173,  con- 
struing Kansas  statutes. 

The  principal  reason  for  the  rule  is  that 
such  liability  is  not  an  asset  o'f  the  corpo- 
ration. Hirshfeld  v.  Fitzgerald,  157  N,  Y. 
166,  51  N.  E.  997,  46  L.  R.  A.  839;  Farns- 
woith  V.  Wood,  91  N.  Y.  308;  McLaughlin  v. 
Kimball,  20  Utah  254,  58  Pac.  685,  77  Am. 
St.  Rep.  908;  Steinke  v.  Loofbourow,  17  Utah 
252,  54  Pac.  120;  Jacobson  v.  Allen,  12  Fed. 
4-54,  20  Blatchf.  525. 

If  the  assessment  had  been  made  v/hen 
the  receiver  was  appointed  it  is  a  corporate 
asset  and  the  right  to  collect  it  vests  in  the 
receiver.  Carter  v.  Samuel  Hano  Co.,  73 
N.  H.  588,  64  Atl.  201. 

Compared  with  action  to  recover  trans- 
ferred property. —  There  is  no  analogy  be- 
tween an  action  by  the  receiver  to  recover 
such  statutory  liability  and  one  to  recover 
assets  which  .at  one  time  belonged  to  the 
corporation  and  had  been  fraudulently  trans- 
ferred. Colton  V.  Mayer,  90  Md.  711,  45  Atl. 
874,  47  L.  R.  A.  617;  Minneapolis  Baseball 
Co.  V.  City  Bank,  66  Minn.  441,  69  N.  W. 
331,  38  L.  R.  A.  415. 
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Particular  class  of  creditors  —  depositors. 

—  The  liability  of  stock-holders  of  the  cor- 
poration under  the  Oeneral  Manufacturing 
Law  of  New  York  of  1848  did  not  exist  in 
favor  of  the  corporation  itself  and  was  not 
for  the  benefit  of  all  its  creditors,  but  was 
in  favor  only  of  such  creditors  as  were 
within  the  prescribed  conditions,  and  a  re- 
ceiver who  was  vested  only  with  "  the  stock, 
property,  things  in  action  and  effects  of  the 
corporation "  sequestrated  under  the  statute 
could  not  enforce  such  liability.  Farnsworth 
V.  Wood,  91  N.  Y.  308,  supra,  this  note.  So 
it  was  held  that  the  receiver  of  an  insolvent 
bank  represents  the  corporation  and  succeeds 
to  its  rights  but  is  not  a  trustee  for  depos- 
itors, whom,  as  a  particular  class  of  cred- 
itors, the  statute  gives  several  rights  of 
action  against  stock-holders,  and  he  cannot 
bring  suit  to  enforce  their  claims  under 
such  statute.  Wincock  v.  Turpin,  96  111.  135, 
under  a  statute  rendering  stock-holders  liable 
severally  and  individually  to  the  depositors 
to  the  amount  of  stock  held  by  the  former 
resDectively,  In  this  case,  however,  it  is  said 
that  a  state  of  facts  might  exist  which  would 
authorize  a  court  of  equity  to  bring  before 
it  all  the  stock-holders  and  depositors  and 
determine  their  rights  and  adjust  equities, 
and  subsequently  in  Fames  v.  Doris,  102  111. 
350,  it  was  held  that  such  state  of  facts 
existed  and  that  a  proceeding  was  maintain- 
able in  a  contest  between  a  receiver  in  a 
suit  by  depositors  and  creditors.  The  court 
said  that  the  liability  under  the  statute  con- 
stituted a  fund  for  the  benefit  of  all  of  the 
classes  of  creditors  mentioned  who  were  en- 
titled to  share  in  it  in  pronortion  to  the 
amount  of  their  debts;  that  the  debts  in  the 
case  in  hand  largely  exceeded  the  assets  and 
tlie  statutory  liability  combined,  so  that  the 
fund  would  be  insufficient  to  discharge  all  of 
the  claims  upon  it;  that  if  individuals  of  the 
classes  of  creditors  provided  for  should  be 
allowed  to  prosecute  separate  suits,  some 
might  recover  payment  in  full  while  others 
having  claims  equally  equitable  might  be  un- 
able to  obtain  any  payment  whatever  or  but 
a  partial  payment,  and  therefore  it  was 
proper  in  such  cases  to  entertain  a  proceed- 
ing in  equity  by  one  or  more  in  behalf  of  all 
tl^G  creditors 

14.  Arenz  r.  Weir,  89  111.  25;  Tibballs  v. 
Libby,  87  HI.  142;  Hancock  Nat.  Bank  v. 
Ellis,  166  Mass.  414,  44  N.  E.  349,  55  Am. 
St.  Rep.  414,  172  Mass.  39,  51  N.  E.  207, 
70  Am.  St.  Rep.  232,  42  L.  R.  A.  396;  Lang 
V.  Lutz,  180  N.  Y.  254,  73  N.  E.  24  [a^rm- 
ing  83  N.  Y.  App.  Div.  534,  82  N.  Y.  Suppl. 
319] ;  Hirshfeld  v.  Fitzgerald,  157  N.  Y.  166, 
51  N.  E.  997,  46  L.  R.  A.  839;  Fidelity  Ins., 
etc.,  Co.  V.  Mechanics  Sav.  Bank,  97  Fed. 
297,  38  C.  0.  A.  193  [reversing  91  Fed.  456]. 

Remedy  of  creditors  generally  in  this  re- 
spect see  CoKPORATiONS,  10  Cyc.  649  et  seq., 
665  et  seq. 
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party,  and  therefore  a  receiver  appointed  in  a  suit  by  one  creditor  against  a  cor- 
poration cannot  acquire  the  rights  of  the  other  creditors;  and  still  further  it 
is  held  that  the  court  having  adopted  the  rule  that  the  creditors  and  not  the  general 
receiver  of  the  insolvent  company  are  the  proper  parties  to  collect  such  liabili- 
ties, it  should  not  fritter  away  the  rule  by  making  exceptions  based  upon  finely 
drawn  distinctions  as  to  the  name  by  which  the  receiver  is  called,  the  form  of  the 
order  appointing  him,  or  whether  he  is  appointed  in  a  suit  brought  by  the  creditor 
or  the  stock-holder.^^  On  the  other  hand  it  is  held  in  some  cases  that  as  a  receiver 
represents  not  only  the  corporation  but  all  its  creditors,  as  to  the  latter  it  is  his 
duty  to  secure  all  the  assets  available  for  their  payment;  that  for  this  purpose 
he  succeeds  to  their  rights,  and  has  all  the  powers  to  enforce  such  rights  that  the 
creditors  before  his  appointment  had  in  their  own  behalf,  even  though  such  powers 
be  beyond  those  which  he  has  as  the  representative  of  the  corporation  alone. 
The  statutoiy  liability  of  stock-holders  is  sometimes  expressly  made  an  asset  of 
the  corporation  in  the  event  of  its  insolvency;  or  the  receivers  charged  with  the 
duty  under  the  direction  of  the  court  of  collecting  the  corporation's  assets  for  the 
benefit  of  creditors  are  expressly  authorized  to  sue  to  enforce  the  statutory 
liability  of  stock-holders;    or  the  statute  or  constitutional  provision  contemplates 


15.  Jacobson  Allen,  12  Fed.  454,  20 
Blatchf.  525,  where  it  is  held  that  a  receiver 
in  such  a  case  of  "  all  the  estate,  property 
and  equitable  interests "  of  the  corporation 
cannot  sue  in  equity  to  enforce  the  liability 
of  "  each  stock-holder  "  for  double  the  amount 
of  stock  held  or  owned  by  him. 

16.  McLaughlin  v.  Kimball,  20  Utah  254, 
58  Pac.  685,  holding  that  neither  a  general 
receiver  nor  a  special  one  appointed  at  the 
instance  of  a  judgment  creditor  in  a  suit  in 
behalf  of  himself  and  all  other  creditors  for 
the  purpose  of  collecting  the  fund,  etc.,  can 
recover  such  liability. 

17.  Gushing  v.  Perot,  175  Pa.  St.  66,  34 
Atl.  447,  52  Am.  St.  Rep.  835,  34  L.  R.  A. 
737  [cited  approvingly  in  Childs  v.  Cleaves, 
95  Me.  498,  50  Atl.  714,  where  the  right  of 
a  receiver  under  the  Minnesota  statute  to 
sue  in  Maine  was  involved,  and  disapproved 
in  Colton  v.  Mayer,  90  Md.  711,  45  Atl.  874, 
47  L.  R.  A.  617;  Hancock  Nat.  Bank  v. 
Ellis,  172  Mass.  39,  51  N.  E.  207,  70  Am. 
St.  Rep.  232,  42  L.  R.  A.  396]  ;  Watterson  V. 
Masterson,  15  Wash.  511,  46  Pac.  1041; 
Wilson  V.  Book,  13  Wash.  676,  43  Pac.  939, 
where  it  was  held  that  the  receiver  has  the 
right,  under  the  direction  of  the  court,  to 
enforce  every  liability,  of  whatever  nature, 
which  the  court  may  find  necessary  to  fully 
protect  the  rights  of  the  creditors;  that  in 
this  way  all  creditors  will  share  alike,  and 
the  entire  affairs  of  the  corporation,  includ- 
ing the  adjustment  of  the  liabilities  of  its 
stock-holders,  will  be  subject  to  the  control 
of  the  court  in  a  single  action,  and  un- 
necessary delay  and  expense  prevented;  that 
there  was  no  language  which  in  express 
terms  gave  the  creditors  the  immediate  or 
any  right  of  action;  that  the  liability  was 
not  on  but  for  the  contract  debt  or  agree- 
ment, and  was  in  addition  to  that  growing 
directly  from  the  holding  of  stock  which  has 
not  been  fully  paid  for,  and  that  there  is 
no  principle  by  which  the  two  classes  of 
liability  are  to 'be  distinguished  further  than 


that  one  is  primary  and  the  other  sec- 
ondary, for,  while  one  can  be  enforced  by 
the  corporation  itself  and  the  other  only  by 
creditors,  both  are  created  for  the  benefit  of 
the  corporation  in  carrying  on  its  business 
to  secure  to  creditors  the  payment  of  its  ob- 
ligations. See  also  Atwood  v.  Rhode  Island 
Agricultural  Bank,  1  R.  I.  376,  where  it  is 
held  that  the  statutory  liability  of  stock- 
holders of  a  bank  under  a  provision  that 
"  the  stock-holders  of  said  bank  shall  be 
personally  and  individually  liable  for  all 
losses,  deficiencies  and  failures  of  the  capital 
stock  of  said  bank  "  means  a  liability  for  the 
benefit  of  creditors ;  that  the  words  "  per- 
sonally and  individually  "  are  used  in  contra- 
distinction to  corporate  liability. 

18.  Henley  v,  Myers,  76  Kan.  723,  93  Pac. 
168  (under  Gen.  St.  (1901)  §§  1302,  1315); 
Waller  v.  Hamer,  65  Kan.  168,  69  Pac.  185; 
Evans  v.  Nellis,  187  U.  S.  271,  23  S.  W.  74, 
47  L.  ed.  173  (under  Kan.  St.  (1899)  amend- 
ing the  act  of  1868). 

Where  liability  to  creditor  is  alleged. — 
But  where,  in  an  action  by  a  receiver  to  en- 
force a  stock-holder's  liability  under  a  foreign 
statute,  the  declaration  alleged  that  under 
such  statute  shareholders  were  individually 
and  severally  liable  "  to  the  creditors  '"  of 
the  corporation,  it  was  held  that  the  receiver 
could  not  recover,  although  the  statute  made 
such  liability  an  asset  of  the  corporation, 
because  of  the  material  variance  botweo]i  the 
pleading  and  proof.  Wigton  r.  Bosler,  102 
Fed.  70. 

19.  Wheatlev  r.  Glover,  125  Ga.  710.  54 
S.  E._  626  ('holding  that  the  statute  is 
remedial  and  is  ap])licable  to  a  case  where 
the  liability  arose  prior  to  the  enactment  of 
the  statute)  :  Walters  r.  Porter,  3  Ga.  App. 
73,  59  S.  E.  452;  Somers  v.  Dawson,  86  :\riiin. 
42,  90  N.  W.  119  (under  Laws  (1897), 
c.  341);  Hirshfeld  r.  Fitzgerald,  157  X.  Y. 
166,  51  N.  E.  997.  46  L.  R.  A.  839  (holding 
tliat  the  statute  did  not  apply  to  an  action 
pending  when   it  was   enacted).     See  also 
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a  single  trust  fund  for  ratable  distribution  and  a  proceeding  against  tke  corpora- 
tion, or  against  the  corporation  and  stock-holders^  in  which  the  equities  of  the 
parties  are  adjusted  and  a  receiver  appointed  to  receive,  sue  for,  and  distribute 
the  fund/'^  and  when  a  statute  of  this  nature  provides  a  complete  system  for  the 
collection  of  such  assets  the  remedy  thus  created  is  held  to  be  exclusive  and  mnst 
be  pursued.^^  In  those  cases  in  which  the  hability  is  enforced  through  the  receiver, 
the  creditor  cannot  sue  independently.^^ 


Riclimond  v.  Irons,  121  U.  S.  27,  7  S.  Ct.  788, 
30  L.  ed.  884,  as  to  acts  of  congress  govern- 
ing the  liability  of  stock-liolders  of  national 
banks. 

*  20.  Waller  r.  Hamer,  65  Kan.  168,  69  Pac. 
185 ;  Brown  v.  Brink,  57  Nebr.  606,  78  N.  W. 
280;  Gerniian  Nat.  Bank  v.  Farmers',  etc., 
Bank,  54  Nebr.  593,  74  N.  W.  1086,  where  the 
constitution  provided  that  "  in  all  cases  of 
claims  against  corporations  and  joint  stock 
associations,  the  exact  amount  justly  due 
shall  be  first  ascertained,  and  after  the  cor- 
porate property  shall  have  been  exhausted 
the  original  subscribers  thereof  shall  be  indi- 
vidually liable  to  the  extent  of  their  unpaid 
subscription,  and  the  liability  for  the  unpaid 
subscription  shall  follow  the  stock,"  and  it 
was  held  that  to  make  collections  and  dis- 
burse the  moneys  to  the  creditors  there 
should  be  some  person  always  amendable  to 
the  order  of  the  court  and  from  whom  at  all 
times  the  true  state  of  account  may  be  as- 
certained; that  this  points  directly  to  a  re- 
ceiver; that  there  should  in  each  case  of  the 
nature  of  this  one  be  an  application  for  and 
the  appointment  of  a  receiver ;  that  the  court 
should  adjudge  the  amount  due  the  creditor, 
or  each  of  the  creditors,  if  more  tnan  one, 
and  also  the  total  amount  due  from  each 
stock-holder,  and  determine  the  amount  of  the 
pro  rata  share  required  in  the  first  instance 
necessary  to  be  paid  by  each  stock-holder  to 
satisfy  the  indebtedness  proved  in  the  suit, 
and  the  costs  thereof,  such  amounts  to  be  col- 
lected under  the  court's  order  by  execution 
or  other  proper  writ  or  process  or  by  suit, 
if  necessary,  all  moneys  to  pass  into  and 
through  the  hands  of  the  receiver. 

"Where  creditors  and  stock-holders  not  par- 
ties.—  State  V.  Union  Stock  Yards  State 
Bank,  103  Iowa  549,  70  N.  W.  752,  72  N.  W. 
1076,  which  was  a  proceeding  by  the  attor- 
ney-general to  wind  up  an  insolvent  corpora- 
tion, to  which  no  creditor  or  stock-holder  was 
a  party,  and  under  a  statute  declaring  "  that 
all  stock-holders  or  shareholders  in  associa- 
tions or  corporations  organized  under  said 
chapter  shall  be  individually  .  .  .  liable  to 
the  creditors  .  .  .  over  and  above  the  amount 
of  stock  by  them  held  therein,  to  an  amount 
equal  to  their  respective  shares  so  held  for 
all  its  liabilities  accruing  while  they  re- 
mained such  stock-holders ;  and  should  any 
such  association  or  corporation  become  in- 
solvent, and  its  assets  be  found  insufficient 
to  pay  its  debts  and  liabilities,  its  stock- 
holders may  be  compelled  to  pay  such  de- 
ficiency in  proportion  to  the  amount  of  stock 
owned'  by  each,  not  to  exceed  the  extent  of 
the  additional  liability  hereby  created,"  it 
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was  held  that  the  court  might,  on  the  appli- 
cation of  the  receiver,  make  an  ex  parte 
order  for  an  assessment  against  the  stock- 
holders to  discharge  such  liability  subject  to 
the  right  of  each  stock-holder  to  contest  his 
liability  when  sued,  and  authorize  the  re- 
ceiver to  sue  therefor ;  that  the  liability  was 
not  directly  to  the  creditors,  but  constituted 
a  fund  for  the  debts  of  the  bank,  and  that 
the  provision  of  the  statute  that  stock-holders, 
shall  only  be  lia-ble  for  debts  accruing  while 
they  remained  stock-holders  did  not  operate 
against  the  authority  of  the  receiver. 

In  an  equitable  proceeding  by  creditors  to 
enforce  the  statutory  liability  of  stock-hold- 
ers, it  is  held  that  a  receiver  may  be  ap- 
pointed to  collect  and  distribute  the  fund 
which  is  a  trust  fund  inuring  to  the  equal 
benefit  of  the  creditors  of  the  corporation, 
who  may,  under  the  authority  of  the  court, 
prosecute  actions  to  enforce  the  payment  of 
judgments  rendered  for  such  liability. 
Zieverink  i\  Kemper,  50  Ohio  St.  208,  34 
N.  E.  250,  holding  that  the  judgment  against 
the  several  stock-holaers  must  be  rendered  in 
the  original  action  brought  by  the  creditor 
or  stock-holder  as  provided  by  the  statute. 
See  also  New  York  Nat.  Exch.  Bank  v.  Met- 
See  also  New  York  Nat.  Exch.  Bank  v.  Metro- 
politan Sav.  Bank,  28  Wash.  553,  68  Pac. 
90'5. 

Enforcement  of  liability  of  stock-holders 
of  national  banks  under  acts  of  congress  in 
dissolution  and  winding  up  proceedings  see 
Richmond  v.  Irons,  121  U.  S.  27,  7  S.  Ct. 
788,  30  L.  ed.  864;  King  v.  Pomeroy,  121 
Fed.  287,  58  C.  C.  A.  209. 

Enforcement  in  other  states  generally  see 
CoRPOEATiONS,  10  Cyc,  673  et  seq. 

Foreip"n  receivers  generally  see  infra,  VIII. 

21.  Waller  v.  Hamer,  65  Kan.  168,  69  Pac. 
185,  statute  providing  suit  by  receiver  against 
all  the  stock-holders. 

Preliminary  action  against  stock-holders. 
—  Where  the  statute  making  the  superadded 
liability  of  stock-holders  a  corporate  asset 
in  case  of  the  insolvency  of  the  corporation, 
to  be  collected  by  the  receiver  in  an  action 
against  the  stock-holders  brought  for  the  pur- 
pose of  fixing  the  sum  required  for  the  pay- 
ment of  corporate  debts,  an  action  against 
stock-holders  cannot  be  maintained  in  the  ab- 
sence of  the  preliminary  action  thus  re- 
quired. Evans  v.  Nellis,  187  U.  S.  271,  23 
S.  ct.  74,  47  L.  ed.  173,  under  the  statute 
of  Kansas.  See  also  Chandler  v.  Dove,  84 
111.  275;  Chandler  v.  Brown,  77  111.  333; 
Wi^rton  V.  Bosler,  102  Fed.  70.  And  see 
infra,  VIII,  A,  1. 

22.  See  infra,  VI,  B,  6. 
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4.  Enforcement  of  Liability  For  Corporate  Assets  Misapplied,  Withdrawn, 
Etc.^^  The  mere  misapplication  of  corporate  funds  will  not  always  give  a  right 
of  action  to  the  receiver  of  the  corporation.  Thus  where  the  corporation  is  bound 
by  a  wrongful  use  of  its  funds  with  the  assent  of  its  stock-holders,  at  a  time  when 
it  was  a  solvent  going  concern,  and  the  rights  of  creditors  have  not  intervened, 
a  receiver  of  the  corporation  subsequently  appointed  stands  in  no  better  position 
than  the  corporation  with  respect  to  such  use.^*  But  the  receiver  of  an  insolvent 
corporation  may  recover  against  one  who  despoils  the  corporation  of  its  assets 
and  thus  deprives  the  creditors  of  the  opportunity  of  resorting  to  the  trust  fund 
for  the  satisfaction  of  their  claims. And  so  where  the  capital  of  an  insolvent 
corporation  is  withdrawn  and  refunded  by  the  corporation  to  its  stock-holders, 
or  the  corporate  property  is  fraudulently  divided  among  its  stock-holders,  leaving 
creditors  unpaid,  the  right  of  action  to  recover  such  assets  from  the  stock-holders 
passes  to  the  receiver  of  the  corporation,^®  such  right  resting  upon  the  same  basis 
as  the  receiver's  right  to  recover  any  other  property  disposed  of  by  the  corpora- 
tion in  fraud  of  its  creditors.^^    If  certificates  of  stock  are  issued  as  for  property 


23.  Statutory  remedy  for  discovery  of  as- 
sets see  s-iipra,  VI,  A,  2. 

24.  Little  f.  Garabrant,  90  Him  (N.  Y.) 
404,  35  N.  Y.  Suppl.  689  la^jirmed  in  153 
N.  Y.  661,  48  N.  E.  1105].  See  also  Forker 
V.  Brown,  10  Misc.  (N.  Y.)  161,  30  N.  Y. 
Suppl.  827  [affirmed  in  159  K  Y.  540,  53 
N.  E.  1125],  infra,  note  31.  And  see,  gen- 
erally, CoRPOEATiONS,  10  Cjc.  821  et  seq. 

Innocent  purchaser. —  In  an  action  by  re- 
ceivers of  a  corporation  to  recover  the  value 
of  notes  payable  to  it  as  having  been  unlaw- 
fully transferred  to  defendant  to  secure  the 
personal  debt  of  the  president  of  the  corpora- 
tion, it  is  a  good,  defense  that  defendant  took 
the  notes  in  the  usual  course  of  business  be- 
fore maturity  and  for  a  valuable  considera- 
tion without  notice  of  any  interest  of  the 
corporation  therein  and  that  the  officers  and 
stock-holders  had  full  knowledge  of  the  in- 
dorsement and  delivery  of  the  notes.  Welsh 
v.  Benson  First  Nat.  Bank,  103  Minn.  188, 
114  N.  W.  765.. 

25.  Alexander  i\  Eelfe,  74  Mo.  495,  holding 
that  where  the  wrongful  acts  despoiling  the 
corporation  were  by  another  corporation  by 
its  officers  and  directors,  the  latter  corpora- 
tion would  be  liable  to  the  receiver  to  the 
same  extent  as  an  individual  for  such  acts. 

Moneys  paid  by  corporate  officers  after  in- 
solvency of  the  corporation  and  cessation  of 
the  corporate  business  may  be  recovered  by 
the  receiver,  and  the  payment  having  been 
made  on  notes  after  their  protest  it  cannot 
be  insisted  that  it  was  m^ade  in  the  ordinary 
course  of  business.  Miller  v.  Audenried,  67 
N.  J.  Eq.  252,  57  Atl.  1076  [affirmed  in  68 
N.  J.  Eq.  658,  60  Atl.  1134]. 

Acts  not  precluding  suit  by  receiver.— 
Whovc  an  insolvent  corporation,  immediately 
I'i  ior  to  the  suspension  of  business  by  it,  de- 
li vcMod  securities  to  a  creditor  in  pavment 
of  his  claim,  the  amount  of  the  securities  ex- 
ceeding the  amount  of  the  claim,  and  on  the 
books  of  the  corporation  the  creditor  was 
elun-rrod  with  tlie  difference,  so  as  to  make 
him  appear  as  its  debtor,  and  a  receiver  sub- 
sequently appointed  for  the  corporation,  with- 
out knowledjTC  of  the  circumstances  under 
[261 


which  the  entry  in  question  was  made  in  the 
books,  demanded  payment  of  the  amount 
from  the  ostensible  debtor,  and  it  was  paid, 
it  was  held  that,  on  discovering  the  transfer, 
the  receiver  was  not,  by  reason  of  having  ac- 
cepted such  pajaiient,  precluded  from  recover- 
ing the  value  of  the  securities  so  transferred. 
Atkinson  v.  Eochester  Printing  Co.,  43  Hun 
(N.  Y.)  167  [ajjirmed  in  114  N.  Y.  168,  21 
N.  E.  178].  So  on  the  finding  of  the  mas- 
ter that  auditing  committees  were  not  in- 
formed that  an  entry  on  the  books  of  the 
corporation  crediting  the  bond  account  Vvitli 
a  particular  sum  was  in  any  part  fictitious, 
plaintiffs  were  not  estopped,  by  the  accept- 
ance of  the  directors  of  the  reports  of  the 
auditing  committees  upon  the  accounts  of  the 
treasurer,  from  recovering  on  the  bond  ac- 
count whatever  was  in  fact  due.  Parker  v, 
Kickerson,  137  Mass.  487. 

26.  Minnesota  Thresher  Mfg.  Co.  v.  Lang- 
don,  44  Minn.  37,  46  K  W.  310. 

Dividends  thus  paid  ma^^  be  recovered  by 
the  receiver  of  an  insolvent  corporation. 
Corn  V.  Skillern,  75  Ark.  148,  87  S.  W.  142; 
Davenport  v.  Limes,  72  Conn.  118,  44  Atl.  17; 
Mills  V.  Hendershot,  70  N.  J.  Eq.  258,  62 
Atl.  542;  Osgood  .v.  Lavtin,  3  Abb.  Dec. 
(N.  Y.)  418,  3  Keyes  521,  3  Transcr,  App. 
124,  5  Abb.  Pr.  N.  S.  1,  37  Hoav.  Pr.  63; 
I-Iayden  v.  Thompson,  71  Fed.  60,  17  C.  C.  A. 
592,  holding  further  that  equity  has  jurisdic- 
tion of  such  a  suit  against  all  the  share- 
holders of  a  corporation,  it  being  in  eftect  a 
suit  to  execute  a  trust,  to  undo  a  fraud,  and 
to  prevent  a  multiplicity  of  suits.  Compare 
Butterworth  v.  O'Brien,  39  Barb.  (N.  Y.)  192, 
24  Flow.  Pr.  438,  where  the  receiver  acting 
for  the  benefit  of  stock-holders  was  held  to 
have  no  cause  of  action  for  dividends  im- 
properly declared  by  an  insolvent  corpora- 
tion and  paid  to  persons  who  were  indebted  to 
it,  since  the  claim  for  such  dividends  belonged 
to  the  creditors. 

Withdrawal  of  capital  generally  see  CoR- 
POKATIONS,  10  Cyc.  450  et  seq.,  460-463,  654 
ct  seq. 

27.  Minneapolis  Baseball  Co.  v.  City  Bank, 
60  Minn.  441,  69  N.  W.  331,  38  L.  R.'A.  415. 
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purchased,  which  was  not  purchased  in  fact,  the  receiver  of  the  corporation,  upon 
its  insolvency,  may  recover  from  such  stock-holders  the  amounts  unpaid  on  the 
shares  necessary  for  the  payment  of  debts.^^  The  right  of  action  against  the 
officers  and  directors  of  a  corporation  for  their  wrongful  and  neghgent  acts 
being  one  which  is  originally  vested  in  the  corporation  passes  to  its  receiver,^<> 
and  they  will  be  hable  to  the  receiver,  to  refund  assets  misappropriated  by  them, 
in  an  action  to  recover  assets  to  pay  debts;  but  the  liability  of  directors  who 
assent  to  the  creation  of  debts  in  excess  of  the  capital  stock  of  the  corporation 


Withdrawal  of  funds  by  surrender  of  stock. 

—  The  receiver  may  assert  the  rights  of 
creditors  where  the  corporation  has  misap- 
plied its  assets  in  the  purchase  of  its  own 
stock  and  permitted  stock-holders  to  sur- 
render stock.  Crandall  v.  Lincoln,  52  Conn. 
73,  52  Am.  Rep.  560;  Gillet  v.  Moody,  3  N.  Y. 
479  (where  the  statute  made  directors  liable 
personally  to  stock-holders  and  creditors  to 
the  full  extent  of  the  loss  they  may  have  sus- 
tained by  reason  of  such  transaction,  and  it 
was  held  that  the  receiver  in  a  suit  to  close 
up  the  affairs  of  a  bank  under  the  statute  to 
prevent  the  insolvency  of  moneyed  corpora- 
tions and  to  secure  the  rights  of  corpora- 
tions," might  assert  the  rights  of  creditors 
and  stock-holders)  ;  Tait  f.  Hofius,  38  Wash. 
699,  80  Pac.  173;  Tait  y.  Pigott,  38  Wash. 
59,  80  Pac.  172  (which  cases  hold  that  the 
receiver  of  an  insolvent  corporation  may  sue 
the  stock-holder  for  money  so  received  by 
him  whether  the  corporation  was  solvent  or 
not  at  the  time  of  the  transaction,  since  the 
statute  made  it  unlawful  to  pay  any  part  of 
the  capital  stock  to  stock-holders  or  to  reduce 
the  capital  stock  except  in  the  method  pre- 
scribed, and  although  there  is  no  express 
finding  that  there  are  allowable  claims  against 
the  corporation,  the  finding  that  the  corpora- 
tion is  insolvent  being  sufficient  in  this  re- 
spect) ;  Hamor  v.  Taylor-Rice  Engineering 
Co.,  84  Fed.  392.  See  also  Cokpoeations,  10 
Cyc.  451. 

Receiver  representing  corporation  onl5^ — 

But  on  the  other  hand  it  is  held  that  a  re- 
ceiver appointed  to  wind  up  the  affairs  of  a 
corporation  represents  the  corporate  body 
only,  so  far  as  concerns  the  nature  and  ex- 
tent of  his  title,  and  riot  the  creditors  or 
shareholders,  and  that  the  act  of  a  stock- 
holder in  withdrawing  the  stock  at  its  book 
value  with  knowledge  that  the  corporation  is 
insolvent  while  a  fraud  upon  the  creditors 
and  other  stock-holders  cannot  be  redressed  at 
the  suit  of  the  receiver.  Young  v.  Stevenson, 
180  111.  608,  54  N.  E.  562,  72  Am.  St.  Rep. 
236  Affirming  81  111.  App.  40]  ;  Republic  L. 
Ins.  Co.  V.  Swigert,  135  111.  150,  25  N.  E.  680, 
12  L.  R.  A.  328,  upon  the  authority  of  In  re 
Duckworth,  L.  R.  2  Ch.  578,  36  L.  J.  Bankr. 
28,  16  L.  T.  Rep.  N.  S.  580,  15  Wkly.  Rep. 
858;  Waterhouse  v.  Jamieson,  L.  R.  2  H.  L. 
Sc.  29,  2  Paton  App.  Cas.  1812;  In  re  British, 
etc.,  Cork  Co.,  L.  R.  1  Eq.  231,  11  Jur.  N".  S. 
941,  13  L.  T.  Rep.  N.  S.  267,  14  Wkly.  Rep. 
22,  which  were  as  to  the  right  of  a  liquidator. 

Repudiaticn  of  fraudulent  transactions 
generally  see  supra,  VI,  B,  1,  c. 

28.  Easton  Nat.  Bank  v.  American  Brick, 
etc.,  Co.,  70  N.  J.  Eq.  722,  64  Atl.  1095, 
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holding  that  it  was  not  necessary  to  first  file 
an  independent  bill  to  set  aside  the  supposed 
contract  evidenced  by  the  words  issued  for 
property  purchased"  stamped  on  the  certifi- 
cates. 

Purchase  of  stock  with  property  under 
value. —  Completed  transactions  between  a 
corporation  and  stock  subscribers  are  held  to 
be  unassailable  by  the  receiver  of  the  cor- 
poration as  the  representative  of  the  cor- 
poration unless  impeached  for  fraud  or  ultra 
vires.  Thus  an  action  at  law  cannot  be  main- 
tained by  such  receiver  against  stock  sub- 
scribers to  recover  the  difference  between  the 
alleged  actual  value  of  property  given  to  the 
corporation  in  payment  of  subscriptions  and 
the  amount  of  the  subscriptions,  in  the  ab- 
sence of  fraud  and  where  the  property, 
although  overvalued,  was  such  as  the  corpora- 
tion required  for  the  purposes  of  its  legiti- 
mate business.  Coffin  v.  Ransdell,  110  Ind. 
417,  11  N.  E.  20.  But  where  the  subscriber 
pays  for  his  stock  with  property,  in  a  juris- 
diction where  the  "  true  value  rule  "  pre- 
vails (see  CoKPOEATiONS,  10  Cyc.  471-473), 
the  receiver  of  the  corporation  may  recover 
the  difference  between  the  value  of  the  prop- 
erty and  the  amount  for  which  it  was  taken 
for  the  stock  (Berry  t\  Rood,  168  Mo.  316, 
62  S.  W.  644)  . 

29.  Obligation  of  directors  generally  see 
CoEPORATiONS,  10  Cyc.  787,  803,  807,  828. 

Powers  and  liabilities  of  officers  generally 
see  Corporations,  10  Cyc.  903  et  seq. 

30.  Craig  v,  James,  89  N.  Y.  App.  Div. 
541,  85  N.  Y.  Suppl.  583  [affirmed  in  181 
N.  Y.  538,  73  N.  E.  1121]  (right  of  action  of 
stock-holders  against  directors)  ;  Porter  v. 
Sabin,  149  U.  S.  473,  13  S.  Ct.  1008,  37  L. 
ed.  815;  Allen  v.  Luke,  141  Fed.  094  (bill  on 
behalf  of  creditors  and  stock-holders  held 
maintainable,  although  a  recovery  might  re- 
store solvency  to  the  bank)  ;  Howe  v.  Barney, 
45  Fed.  668;  Stephens  v.  Overstolz,  43  Fed. 
771;  Movius  v.  Lee,  30  Fed.  298  [affirmed  in 
141  U.  S.  132,  11  S.  Ct.  924,  35  L.  ed.  662]. 
See  also  Corporations,  10  Cyc.  835  et  seq., 
888. 

31.  Hayes  v.  Pierson,  65  N.  J.  Eq.  353,  45 
Atl.  1091,  58  Atl.  728  (right  of  receiver  to 
inquire  into  actions  of  directors  to  the  same 
extent  that  stock-holders  might,  and  as  rep- 
resentative of  the  corporation,  to  recover  from 
directors  who  have  diverted  assets  to  them- 
selves, thus  producing  insolvency,  at  least 
such  sums  as  may  be  necessary  to  defray  the 
expenses  of  the  receivership,  the  court  holding 
that  the  rule  that  the  directors  do  not  sus- 
tain to  the  creditors  and  their  representative 
the  relation  of  trustee  in  respect  of  the  cor- 
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to  creditors  of  a  certain  kind,  under  the  statute,  is  not  an  asset  resting  in  the 
receiver. 

5.  Rights  Accruing  to  Receiver  Pending  Administration.^^  A  receiver  may- 
sue  for  a  debt  due  to  him  as  receiver  in  the  administration  of  his  trust,^*  and  the 
cause  of  action  for  the  recovery  back  of  money  improperly  paid  out  by  the  receiver 
of  a  corporation,  and  for  which  he  is  Hable  to  account,  is  in  him  and  not  in  those 
who  may  be  entitled  ultimately  to  the  fund.^^ 

6.  Consequent  Suspension  of  Right  of  Party  Represented.^^  Following  the 
rules  above  stated,^^  a  receiver  who,  for  the  purposes  of  litigation,  succeeds  to 
the  rights  of  a  party  to  the  suit  in  which  the  appointment  is  made,  alone  can  sue 
to  enforce  such  rights;    the  right  to  reach  the  assets  of  an  insolvent  being  in  a 


porate  contracts  when  the  corporation  is  a 
solvent  going  concern  does  not  apply  in  such 
a  case)  ;  Bowers  Male,  186  N.  Y.  28,  78 
N.  E.  577  [affli-ming  111  N.  Y.  App.  Div.  209, 
97  N.  Y.  Suppl.  722] ;  Gillet  v.  Phillips,  13 
N.  Y.  114;  Mabon  v.  Miller,  81  N.  Y.  App. 
Div.  10,  80  N.  Y.  Suppl.  979  (holding  that  a 
single  suit  against  the  several  directors  for 
wrongful  misappropriation  and  dissipation  of 
the  corporate  property  in  pursuance  of  a  com- 
mon purpose  may  be  maintained  in  equity,  for 
the  directors  are  not  equally  liable)  ;  Butter- 
worth  V.  O'Brien,  39  Barb.  (N.  Y.)  192,  24 
How,  Pr.  438  (fraudulent  disposition  of  as- 
sets by  president)  ;  Forker  v.  Brown,  10  Misc. 
(N.  Y.)  161,  30  N.  Y.  Suppl.  827  [affirmed 
in  159  N.  Y.  540,  53  N.  E.  1125]  (directors 
causing  issue  of  stock  to  themselves  at  less 
than  its  value)  ;  Graham  v.  Carr,  130  N.  C. 
271,  41  S.  E.  379;  Hayes  v.  Kenyon,  7  R.  I. 
136.  See  also  Brandt  v.  Allen,  76  Iowa  50, 
40  N.  W.  82,  1  L.  R.  A.  653.  And  see,  gen- 
erally. Corporations,  10  Cyc.  836,  837. 

Other  illustrations  of  application  of  rule: 
Where  the  directors  fraudulently  appropriate 
assets  by  taking  a  mortgage  to  themselves 
when  the  corporation  was  insolvent.  Taylor 
V.  Mitchell,  80  Minn.  492,  83  N.  W.  418. 
Where  directors  prefer  debts  for  which  they 
are  personally  liable.  Williams  v.  Turner,  63 
Nebr.  575,  88  N.  W.  668.  Where  the  directors 
commit  ultra  vires  acts  constituting  a  waste 
of  corporate  funds,  as  by  using  the  corporate 
assets  to  purchase  the  interest  in  another 
company  of  the  surviving  incorporators 
thereof.  Gilbert  v.  Finch,  173  N.  Y.  455,  66 
N.  E.  133,  93  Am.  St.  Rep.  62,  61  L.  R.  A. 
807.  Where  the  directors  satisfied  mortgages 
held  by  the  corporation  on  property  owned  by 
them  individually  in  exchange  for  certain 
obligations  of  the  company  held  by  them,  by 
taking  credit  for  a  greater  amount  than  the 
true  amount  of  such  obligations.  Miller  v. 
Doyle,  211  Pa.  St.  59,  60  Atl.  496.  Where 
they  paid  excessive  salaries  to  themselves 
(Mills  V.  Hendershot,  70  N.  J.  Eq.  258,  62 
Atl.  542 ) ,  although  in  a  suit  by  a  receiver  for 
an  accounting,  the  directors  are  properly  al- 
lowed credit  for  a  reasonable  amount  as 
salary,  although  the  salary  paid  to  them  be 
excessive  (Miller  v.  Doyle,  supra).  Where 
the  statute  prescribes  a  penalty  for  the  bene- 
fit of  the  corporation,  its  creditors,  etc. 
Niagara  Bank  v.  Johnson,  S  Wend.  (N.  Y.) 
645,  statutory  penalty  against  directors  for 


dividing,  withdrawing,  or  in  any  way  paying 
to  the  stock-holders,  etc.,  any  part  of  the 
capital  stock  of  the  corporation,  or  to  reduce 
the  capital  stock,  etc.  See  also  as  to  the  last 
point  Thompson  v.  Swain,  107  Mo.  594,  17 
S.  W.  967;  Thompson  v.  Greeley,  107  Mo. 
577,  17  S.  W.  962,  which  cases  are  under  a 
statute  prescribing  a  penalty  for  making  ex- 
cessive loans  out  of  the  capital  stock  of  a 
bank,  the  court  holding  that,  althougti  there 
was  no  statute  conferring  the  power  on  re- 
ceivers of  corporations  to  recover  for  such 
liability,  it  was  competent  for  the  court  ap- 
pointing the  receiver  to  direct  that  such  an 
action  be  brought,  it  being  within  the  general 
jurisdiction  of  a  court  exercising  equity 
powers. 

Until  the  visible  assets  have  been  liqui- 
dated and  the  fa/ct  and  amount  of  a  de- 
ficiency is  ascertained,  the  court  which  ap- 
pointed the  receiver  of  an  insolvent  corpora- 
tion will  not  direct  him  to  bring  suits  to 
enforce  the  liability  of  promoters,  officers, 
and  directors  for  the  benefit  of  creditors. 
Land  Title,  etc.,  Co.  V.  Asphalt  Co.  of 
America,  121  Fed.  587. 

32.  Simmons  v.  Taylor,  106  Tenn.  729,  63 
S.  W.  1123. 

33.  Defenses  against  receiver  see  infra, 
VI,  C. 

Distraining  for  rent  generally  see  Land- 
lord AND  Tenant,  24  Cyc.  1291. 

Enforcement  of  purchase-price  of  property 
see  supra,  IV,  H,  10. 

34.  Ex  p.  Harris,  2  Ch.  D.  423,  45  L.  J. 
Bankr.  71,  34  L.  T.  Rep.  N.  S.  261,  24  Wkly. 
Rep.  851. 

35.  Stokes  v.  Hoffman  House,  46  N.  Y. 
App.  Div.  120,  61  N.  Y.  Suppl.  821  [af- 
firmed in  167  K  Y.  554,  60  N.  E.  667.  53 
L.  R.  A.  870]  ;  Mills  r.  Ross,  39  N.  Y.  App. 
Div.  563,  57  N.  Y.  Suppl.  680  [aiVrrncd  in 
168  N.  Y.  673,  61  N.  E;  1131],  holdino-  that 
the  remedy  of  the  parties  entitled  to  such 
funds  is  to  require  the  receiver  in  due  course 
to  account  for  them;  that  if  the  rocoivor 
fails  to  compel  restoration  he  will  be  charged 
with  the  sum  improperly  paid  out  and  the 
parties  entitled  will  then  look  to  him  per- 
soiiallv,  and  to  his  bond  for  satisfaction. 

36.  Effect  of  appointment  on  right  of  cor- 
poration to  sue  SCO  supra,  IV,  C. 

37.  See  supra,  VT,  B.  1,  a. 

38.  Driver  v.  Lanier,  66  Ark.  126.  49 
S.  W.  816. 
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receiver,  it  is  to  be  exercised  by  liim  and  not  by  the  creditors  or  stock-holders,^® 
unless  the  receiver  has  refused  to  sue/^  and  the  court  will  restrain  an  interference 
with  the  receiver's  right  in  this  respect/^^  But  if  the  receiver  refuses  to  sue  or 
is  himseK  involved  in  the  wrongs  alleged  as  the  basis  of  the  cause  of  action,  the 


One  whose  right  of  action  has  passed  to 
his  receiver  cannot  counter-claim  thereon  in 
an  action  against  him  where  the  receiver  has 
not  been  discharged  or  the  creditors  satisfied, 
although  tne  purchaser  of  the  assets  from 
the  receiver  may  not  have  acquired  the  par- 
ticular claim.  Houts  'C.  Sioux  City  Brass 
Works,  134  Iowa  484,  110  N.  W.  166. 

39.  Connecticut. —  Links  v.  Connecticut 
River  Banking  Co.,  66  Conn.  277,  33  Atl. 
1003. 

Indiana. —  Big  Creek  Stone  Co.  v.  Seward, 
144  Ind.  205,  42  N.  E.  464,  43  N.  E.  5;  Craw- 
fordsville  First  Nat.  Bank  v.  Dovetail  Body, 
etc.,  Co.,  143  Ind.  534,  42  N.  E.  924;  Terre 
Haute  Nat.  State  Bank  v  Vigo  County  Nat. 
Bank,  141  Ind.  352,  40  N.  E.  799,  50  Am. 
St.  Rep.  330;  Voorhees  v.  Indianapolis  Citr, 
etc.,  Co.,  140  Ind.  220,  39  N.  E.  738. 

Louisiana. —  Gas  Light,  etc.,  Co.  v.  Haynes, 
7  La.  Ann.  114;  New  Orleans  Gas  Light  Co. 
V.  Bennett,  6  La.  Ann.  456. 

Minnesota. —  Merchants'  Nat.  Bank  v. 
Northwestern  Mfg.,  etc.,  Co.,  48  Minn.  361, 
51  N.  W.  119;  Minnesota  Thresher  Mfg.  Co. 
V.  Langdon,  44  Minn.  37,  46  N.  W.  310. 

Nebraska. —  Brown  v.  Brink,  57  Nebr.  606, 
78  N.  W.  280. 

Neu-  Jersey. —  Minchin  v.  Paterson  Second 
Nat.  Bank,  36  N.  J.  Eq.  436. 

1)1  eio  York. —  Osgood  r.  Laytin,  3  Abb.  Dec. 
418,  3  Keyes  521,  3  Transcr.  App.  124,  5 
Abb.  Pr.  N.  S.  1,  37  How.  Pr.  63;  Michel  V. 
Betz,  108  N.  Y.  App.  Div.  241,  95  N.  Y. 
Suppl.  844  (receiver  of  dissolved  corpora- 
tion) ;  Passavant  v.  Bowdoin,  60  Hun  433, 
15  N.  Y.  Suppl.  8  (as  to  a  receiver  appointed 
by  final  decree  to  collect  an  estate  and  pay 
a  judgment  out  of  the  proceeds,  who  is 
clothed  with  title  to  the  assets)  ;  Walter  v, 
F.  E.  McAlister  Co.,  21  Misc.  747,  48  N.  Y. 
Suppl.  26,  27  N.  Y.  Civ.  Proc.  33;  Colorado 
Nat.  Bank  v.  Scott,  19  Abb.  N.  Cas.  348.  See 
also  Mills  V.  Ross,  39  N.  Y.  App.  Div.  563, 
57  N.  Y.  Suppl.  680  [affirmed  in  168  N.  Y. 
673,  61  N.  E.  1131],  supra,  note  35. 

Ohio. —  Miami  Exporting  Co.  v.  Gano,  13 
Ohio  269. 

Pennsylvania. —  Gushing  v.  Perot,  175  Pa. 
St.  66,  34  Atl.  447,  52  Am.  St.  Rep.  835,  34 
L.  R.  A.  737. 

Texas. —  Showalter  v.  Laredo  Imp.  Co.,  83 
Tex.  162,  18  S.  W.  491. 

Washington. —  Wilson  V.  Book,  13  Wash. 
676,  43  Pac.  939. 

United  States. —  Werner  V.  Murphy,  60 
Fed.  769,  as  to  a  receiver  of  an  insolvent 
corporation  under  the  New  Jersey  statute, 
the  court  holding  that  since  under  such  stat- 
ute the  receiver  is  invested  with  all  the 
rights  and  equities  of  the  creditors,  he  alone 
can  enforce  them  and  a  creditor  cannot  main- 
tain a  suit  to  set  aside  a  fraudulent  con- 
veyance after  the  receiver  is  appointed. 

Levy  on  property. —  So  it  is  held  that,  al- 
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though  the  property  of  a  corporation  was 
illegally  or  fraudulently  transferred,  a  cred- 
itor cannot,  subsequent  to  the  appointment 
of  a  receiver  for  it,  take  advantage  of  such 
fact,  and  levy  on  the  property  so  sold;  that 
the  receiver  alone  can  maintain  an  action 
or  take  proceedings  to  recover  it.  Chapman 
V.  Douglas,  5  Daly  (N.  Y.)  244. 

Discovery  of  assets. —  Under  a  statute  pro- 
viding for  the  appointment  of  a  receiver  for 
an  insolvent  corporation,  and  authorizing 
him  to  examine  the  officers  and  agents  of  the 
corporation  with  respect  to  its  affairs  and 
transactions,  in  order  to  enable  him  to  as- 
certain and  secure  the  property  of  the  com- 
pany, a  creditor  of  such  corporation  cannot 
maintain  a  bill  of  discovery  to  compel  the 
officers  of  the  corporation  to  make  a  dis- 
closure as  to  its  property  and  transactions, 
but  he  must  request  the  receiver  to  institute 
such  disclosure  proceedings.  Smith  v.  Treii- 
ton  Delaware  Falls  Co.,  4  N.  J.  Eq.  505. 

Where  the  statutory  liability  of  stock- 
holders is  enforceable  through  the  receiver 
of  the  corporation  (see  supra,  VI,  B,  3),  the 
creditors  cannot  sue  for  such  liability.  Brown 
V.  Brink,  57  Nebr.  606,  78  N.  W.  280;  Gush- 
ing V.  Perot,  175  Pa.  St.  66,  34  Atl.  447,  52 
Am.  St.  Rep.  835,  34  L.  R.  A.  737  (as  to 
enforcement  of  contractual  liability  under 
Kansas  statute,  the  court  intimating  a  doubt 
as  to  the  right  of  a  receiver  to  interfere  with 
suits  already  begun  by  creditors)  ;  Watter- 
son  V.  Masterson,  15  Wash.  511,  46  Pac.  1041; 
Wilson  V.  Book,  13  Wash.  676,  43  Pac.  939. 
Sometimes  the  statute  extends  the  power 
to  and  makes  it  the  duty  of  the  receiver  to 
sue  for  the  statutory  liability  of  stock-hold- 
ers if  no  action  has  "been  commenced  by  cred- 
itors within  a  designated  period.  See  Somers 
V.  Dawson,  86  Minn.  42,  90  N.  W.  119. 

40.  Crawfordsville  First  Nat.  Bank  v. 
Dovetail  Body,  etc.,  Co.,  143  Ind.  534,  42 
N.  E.  924;  Brown  v.  Brink,  57  Nebr.  606, 
78  N.  W.  280;  Brower  v.  Baucus,  14  N.  Y. 
Suppl.  462,  20  N.  Y.  Civ.  Proc.  389. 

In  the  absence  of  allegation  or  offer  to 
prove  such  refusal  an  action  by  one  so  repre- 
sented cannot  be  maintained.  Fisher  V. 
Andrews,  37  Hun  (N.  Y.)  176.  And  it  has 
been  held  that  it  cannot  be  inferred  that 
the  receiver  has  refused  to  sue  because  he 
successfully  opposed  an  application  to  the 
supreme  court  to  direct  him  to  sue  or  to 
authorize  the  use  of  his  name  in  an  action 
against  the  directors  for  a  misapplication 
of  its  funds.  Gifford  v.  Clapp,  44  N.  Y. 
App.  Div.  192,  60  N.  Y.  Suppl.  856. 

41.  Atty.-Gen.  v.  Guardian  Mut.  L.  Ins. 
Co.,  77  N.  Y.  272  (on  motion  by  receiver  in 
dissolution  proceedings)  ;  Rankine  v.  Elliott, 
16  N.  Y.  377;  Osgood  v.  Laytin,  3  Abb.  Dec. 
(N.  Y.)  418,  3  Keyes  521,' 3  Transcr.  App. 
124,  5  Abb.  Pr.  N.  S.  1,  37  How.  Pr.  63 
(holding  that  in  a  suit  by  the  receiver  of  a 
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persons  aggrieved  may  be  permitted  to  sue/^  as  in  the  case  of  creditors  and  stock- 
holders suing  to  recover  for  the  wrongful  acts  of  corporate  officers  -and  directors/^ 
the  receiver  being  made  a  party  defendant  by  leave  of  court/ ^  although  in  some 
cases  even  a  refusal  of  the  receiver  to  sue  will  not  authorize  suit  by  another, 
the  remedy  being  by  appeal  to  the  court  for  a  direction  to  or  removal  of  the 
receiver.^^ 

C.  Defenses  Against  Receiver.^^  Pursuant  to  the  general  rule  that  the 
mere  appointment  of  a  receiver  does  not  affect  rights  ultimately  to  be  deter- 
mined/^ that  the  receiver  takes  only  the  right  and  interest  of  the  original  owner, 
or  the  right  of  action  of  the  party  whose  interest  he  is  appointed  to  represent,^^ 
it  follows  that  defenses  which  might  have  been  made  against  the  party  over  whose 
property  the  receiver  is  appointed,  or  whose  title  to  sue  and  whose  interests  are 


corporation  against  a  stock-holder  to  recover 
dividends  withdrawn  where  the  company  was 
insolvent,  he  may  join  creditors  for  the  pur- 
pose of  restraining  them  from  prosecuting 
separate  actions  for  the  same  relief)  ;  Brower 
i\  Baucus,  14  N.  y.  Suppl.  462,  20  K  Y.  Civ. 
Proc.  389  (injunction  upon  application  of 
receiver  to  restrain  a  pending  action)  ;  Walsh 
V.  Seager,  1  N.  Y.  St.  189. 

42.  Hills  V.  Reeves,  31  Wkly.  Rep.  209. 
A  suit  against  the  receiver  of  a  dissolved 

corporation  for  an  accounting  by  the  stock- 
holders may  be  brought  without  previous  ap- 
plication to  him  to  bring  it  in  the  name  of 
the  corporation.  Lafayette  Co.  v.  Neely,  21 
Fed.  738. 

43.  Weslosky  v.  Quarterman,  123  Ga.  312, 
51  S.  E.  426;  Farwell  v.  Great  Western  Tel. 
Co.,  161  111.  522,  44  N.  E.  891 ;  Ackerman  v. 
Halsey,  37  N.  J.  Eq.  356  [affirmed  in  38 
N.  J.  Eq.  501];  Brinckerhoff  v.  Bostwick,  88 
N.  Y.  52 ;  Miesse  V.  Loren,  8  Ohio  S.  &  C. 
PI.  Dec.  448,  5  Ohio  N.  P.  307. 

So  the  statutory  liability  of  stock 'holders 
may  be  enforced  by  creditors  under  such  cir- 
cumstances. Atwood  V.  Rhode  Island  Agri- 
cultural Bank,  1  R.  I.  376,  where  request  to 
sue  and  refusal  were  sufficiently  excused  by 
the  receiver's  answer  that  he  did  not  deem  it 
his  duty  to  sue. 

No  request  on  the  receiver  to  sue  is  neces- 
sary where  he  is  involved  or  the  bill  shows 
what  is  equivalent  to  a  refusal  on  his  part 
to  sue,  in  order  to  support  the  right  of  such 
persons  to  maintain  the  action  against  the 
receiver  and  the  corporation  and  others. 
Farwell  v.  Great  Western  Tel.  Co.,  161  111. 
522,  44  N.  E.  890;  Brinckerhoff  v.  Bostwick, 
88  N.  Y.  52  (receiver  of  national  bank  who 
was  one  of  the  directors  chargeable  with 
neglect  of  duty)  ;  Monitor  Furnace  Co.  v. 
Peters,  40  Ohio  St.  575  (holding  that  where 
a  receiver  in  a  stock-holder's  suit  to  wind 
up  a  corporation  neglects  to  perform  his  duty 
in  that  respect  a  suit  by  a  judgment  cred- 
itor to  set  aside  the  fraudulent  conveyance, 
in  which  the  receiver  and  all  parties  inter- 
•  Gsted  are  made  parties,  may  be  maintained 
and  is  substantially  an  application  to  the 
court  to  direct  the  receiver  to  do  his  duty). 
And  the  pleading  filed  in  conformity  to  the 
order  on  an  application  to  make  the  roeeivor, 
who  was  a  director,  a  party  defendant,  need 
not  allege  any  demand  on  the  receiver  to 


sue.  Weslosky  v.  Quarterman,  123  Ga.  312, 
51  S.  E.  426. 

44.  Weslosky  v.  Quarterman,  123  Ga.  312, 
51  S.  E.  426;  Farwell  u.  Great  Western  Tel. 
Co.,  161  in.  522,  44  N.  E.  891;  Brinckerhoff 
1'.  Bostwick,  88  N.  Y.  52,  necessary  party. 
See  also  Hills  v.  Reeves,  31  Wkly.  Rep.  209. 

Where  the  appointing  court  has  refused  to 
permit  the  receiver  to  sue  or  to  be  made 
a  party  defendant  to  a  suit  to  recover  against 
officers  on  a  cause  of  action  primarily  passing 
to  the  receiver,  stock-holders  cannot  main- 
tain such  suit.  Porter  v.  Sabin,  149  U.  S. 
473,  13  S.  Ct.  1008,  37  L.  ed.  815  [affirming 
36  Fed.  475],  receiver  in  state  court.  To 
the  same  effect  see  Neun  v.  Blackstone,  etc.. 
Assoc.,  149  Mo.  74,  50  S.  W.  436. 

The  federal  statute  dispensing  with  neces- 
sity of  leave  to  sue  a  receiver,  appointed 
by  a  federal  court,  "in  respect  of  any  act 
or  transaction  of  his  in  carrying  on  the  busi- 
ness," does  not  authorize  a  suit  by  a  stock- 
holder of  a  corporation  against  its  receiver 
and  others,  without  leave  of  court,  on  a 
cause  of  action  which  accrued  before  the  re- 
ceiver was  appointed  and  upon  which  he 
refuses  to  sue.  Swope  v.  Villard,  61  Fed. 
417. 

Sufficiency  of  application. —  Wliere  an  ac- 
tion by  stock-holders  of  a  bank  against  the 
directors  and  the  receiver,  who  was  one  of 
them,  for  misconduct,  is  permitted  by  the 
court,  and  the  petition  was  good  against  a 
general  demurrer,  a  motion  to  vacate  per- 
mission to  sue  was  properly  refused,  irre- 
spective of  the  question  whether  plaintiff's 
pleadings  were  open  to  objections  which 
could  be  raised  by  special  demurrer.  Weslosky 
V.  Quarterman,  123  Ga.  312,  51  S.  E.  426. 

45.  Links  v.  Connecticut  River  Banking 
Co.,  66  Conn.  277,  33  Atl.  1003;  Gas  Light, 
etc.,  Co.  V.  Haynes,  7  La.  Ann.  114;  Werner 
V.  Murphy,  60  'Fed.  769. 

46.  Collateral  attack  see  supra,  ITT,  J,  3, 
a,  (11),  (B). 

Necessity  of  and  dispensing  with  bond  see 
supra,  TIT,  F,  6,  a. 

Notice  of  appointment  see  supra,  TV.  D, 
5,  j. 

Objection  to  counsel  employed  by  receiver 
see  supra,  TV,  F,  6.  c,  (v),  (bK 

47.  See  svpra,  TV.  A. 

48.  See  supra,  IV,  D,  3.  d;  IV,  E;  VT,  B, 
1,  a. 
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represented  by  the  receiver,  may  be  interposed  as  against  him.*^  So  a  receiver 
of  a  corporation  takes  its  assets  subject  to  the  conditions  and  legal  disabihties 
with  which  it  was  trammeled  in  the  hands  of  the  corporation  and  causes  of  action 
in  the  right  of  a  corporation  are  subject  to  the  defenses  which  might  have  been 
available  against  it.^^  But  on  the  other  hand  in  his  capacity  as  the  representative 
of  the  creditors  as  well  as  of  the  corporation,  a  defense  which  might  have  been 
available  against  the  corporation  itself  may  not  lie  against  him,  and  a  defense 
will  not  prevail  which  involves  the  recognition  and  enforcement  of  a  contract 


49,  Georgia. —  Moise  v.  Chapman,  24  Ga. 
249;  Hardwick  v.  Hook,  8  Ga.  354. 

Illinois. —  Chandler  v.  Frost,  88  111.  559. 
21  N.  E.  1093,  22  N.  E.  325  (holding  that 
the  right  of  sureties  on  the  official  bond  of 
an  insolvent  debtor  to  oppose  the  efforts  of 
a  receiver  of  such  debtor  to  enforce  the  bond 
is  not  taken  away  by  the  appointment  of 
the  receiver)  ;  Johnston  v.  May,  76  Ind.  293 
(defenses  in  a  suit  brought  by  a  receiver  of 
the  payee  of  a  note ) . 

Indiana. —  State  V.  Sullivan,  120  Ind.  197. 

Missouri. —  Cox  v.  Volkert,  86  Mo.  505, 
holding  that  the  right  of  the  receiver  of 
a  lessor  to  collect  rent  is  subject  to  all  the 
conditions  of  the  contract  between  the  lessor 
and  the  lessee. 

Virginia. —  Gold  v.  Paynter,  101  Va.  714, 
44  S.  E.  920. 

Washington. —  Shuey  v.  Holmes,  20  Wash. 
13,  54  Pac.  540,  infra,  note  50. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  323. 

The  burden  is  on  defendants  in  a  suit  to 
enforce  a  trust  in  favor  of  the  party  over 
whose  estate  a  receiver  is  appointed  to  show 
that  the  right  of  action  was  lost  by  laches 
and  by  ratification  of  the  transaction  out  of 
which  the  trust  is  alleged  to  have  resulted. 
Pearce  v.  Gamble,  72  Ala.  431. 

50.  Connecticut. — ^  Litchfield  Bank  v.  Peck, 
29  Conn.  384,  defense  that  defendant  was  in- 
duced by  fraud  to  take  the  stock  of  the  cor- 
poration after  its  organization,  in  a  suit  on 
the  note  given  therefor. 

Illinois. —  Garrigue  v.  Arnott,  80  111.  App. 
24. 

Indiana. —  Coffin  v.  Ransdell,  110  Ind.  417, 
11  N.  E.  20,  supra,  note  28. 

Maryland. —  Morrison  v.  Savage,  56  Md. 
142,  discharge  in  bankruptcy. 

NeiD  York. —  Devendorf  v.  Beardsley,  23 
Barb.  656  (holding  that  if  a  note  in  the 
hands  of  a  corporation  is  void  or  incapable 
of  enforcement  by  reason  of  fraud  or  illegal- 
ity in  its  procurement  or  inception,  passing 
it  into  the  hands  of  a  receiver  does  not  purge 
it  of  these  defects  and  the  receiver  stands 
in  the  shoes  of  the  corporation)  ;  Olcott  V. 
Chandler,  1  N.  Y.  City  Ct.  Suppl.  30  (holding 
that  as  against  an  ordinary  purchaser  of 
stock  after  the  formation  of  a  corporation  the 
receiver  takes  the  title  of  the  corporation 
to  the  cause  of  action  subject  to  all  equities 
existing  against  the  corporation  in  favor  of 
the  subscriber,  as  distinguished  from  a  case 
where  there  is  fraud  on  the  part  of  the  cor- 
poration in  procuring  a  person  to  become  a 
purchaser  of  its  stock  which  is  set  up  as  a 
defense  against  the  receiver  who  represents 
the  creditors  as  innocent  third  parties). 
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Virginia. —  Elliott  v.  Ashby,  104  Va.  716, 
52  S.  E.  383. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  323. 

Denial  of  title  to  note. —  Under  a  statute 
providing  that  the  title  of  the  holder  of  a 
note  cannot  be  inquired  into  unless  it  is 
necessary  for  the  protection  of  defendant  or 
to  let  in  defenses  which  he  seeks  to  make 
in  an  action  by  the  receiver  of  a  bank  for 
the  bank's  use  on  a  note  payable  to  the 
cashier  at  the  bank,  a  plea  of  the  maker 
admitting  that  the  note  was  part  of  the 
bank's  assets,  but  denying  that  plaintiff  was 
the  owner  or  holder  of  the  same,  was  prop- 
erly stricken,  it  not  appearing  that  an  in- 
quiry into  the  ownership  of  the  note  was 
necessary  to  any  defense  interposed,  or  that 
the  form  in  which  suit  was  brought  affected 
the  maker's  rights,  and  no  defense  being  set 
up  that  would  be  good  against  the  bank  and 
not  the  receiver.  Mayer  v.  Thomas,  97  Ga. 
772,  25  S.  E.  761. 

Where  insolvency  of  a  corporation  is  not 
alleged  there  can  be  no  presumption  of  in- 
solvency, since  there  are  other  grounds  for 
the  appointment  of  a  receiver,  and  the  ac- 
tion by  the  receiver  of  the  corporation  on  a 
note  executed  to  it  will  be  viewed  as  though 
brought  by  the  corporation,  and  any  defense 
that  might  have  been  available  against  it 
may  be  set  up  against  the  receiver.  Shuey 
V.  Holmes,  20  Wash.  13,  54  Pac.  540. 

Limitation  and  laches. —  Failure  to  prose- 
cute a  suit  by  a  receiver  against  the  directors 
of  a  corporation  for  ten  years  was  held  to 
be  laches  requiring  the  dismissal  of  the  bill 
where  several  of  the  defendants  had  died, 
their  estates  settled  and  their  personal  repre- 
sentatives discharged.  Ex  p.  Baker,  67  S.  C. 
74,  45  S.  E.  143.  But  where  it  is  fairly- 
inferable  that  the  facts  constituting  negli- 
gence of  a  corporate  officer  were  not  disclosed 
by  him  to  the  directors  until  long  after  their 
occurrence,  the  lapse  of  more  than  the  statu- 
tory period  of  limitation  since  the  occurrence 
will  not  be  imputed  to  the  receiver  as  laches 
in  a  suit  by  him  to  charge  the  officer  with 
losses  arising  from  such  negligence.  Law- 
rence V.  Stearns,  79  Fed.  878.  With  respect 
to  the  limitation  of  an  action  to  enforce  the 
liability  of  a  stock-holder  (see,  generally. 
Limitations  of  Actions,  25  Cyc.  1205)  the 
mere  filing  of  a  petition  to  rehear  the  decree 
by  which  the  receiver  of  the  corporation  is 
directed  to  sue  certain  stock-holders  does  not 
suspend  its  operation,  and  the  fact  that  the 
receiver  was  enjoined  from  prosecuting  suit 
against  certain  stock-holders  will  not  pre- 
vent him  from  suing  others  as  directed  by 
the  decree  of  the  court.    Gold  v.  Paynter, 
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which  when  made  was  a  fraud  on  creditors,  although  the  defense  might  have  been 
^ood  against  the  corporation  itself. The  mere  want  of  specific  legal  authority 
in  the  receiver  to  enter  into  the  particular  transaction  will  not  be  a  defense  to 
an  action  to  enforce  a  contractual  liability  accruing  to  him  in  such  transaction.^^ 
Representations  made  by  a  receiver  in  his  individual  or  personal  character  cannot 
be  set  up  to  defeat  his  right  to  recover  as  receiver,^^  but  a  receiver  cannot  take 
advantage  of  his  own  delinquency  to  the  injury  of  another  with  whom  he  has 
dealt  by  interposing  such  delinquency  to  defeat  the  right  of  such  party  to  object 
to  the  availability  of  the  present  remedy  against  him  by  reason  of  the  nature 
of  the  transaction  out  of  which  the  asserted  cause  of  action  arose. 


101  Va.  714,  44  S,  E.  920.  But  in  Louisiana 
it  was  held  that  a  decree  ordering  the  liqui- 
dator of  an  insolvent  corporation  to  collect 
certain  assets  was  an  adjudication  that  he 
discharge  a  duty  attached  to  his  office,  and 
was  not  a  money  judgment  as  to  which  a 
plea  of  prescription  of  ten  years  could  be 
Interposed.  Clinton,  etc.,  E.  Co.  v.  Lee,  22 
La.  Ann.  287;  Clinton,  etc.,  E.  Co.  v.  Whit- 
taker,  22  La.  Ann.  209. 

Set-off  of  claim  not  presented  in  receiver- 
ship see  supra,  V,  A,  2,  b. 

51.  Harrington  v.  Connor,  51  Nebr.  214, 
70  N.  W.  911,  which  was  an  action  by  the 
receiver  of  a  bank  on  a  note  which  came 
into  his  hands  as  assets,  and  it  was  held 
that  a  defense  by  the  maker  of  the  note 
involving  a  want  of  consideration  moving  to 
him  in  that  the  note  was  made  by  him  and 
delivered  to  another  and  by  the  latter  indorsed 
and  delivered  to  the  bank  and  placed  among 
its  assets  to  swell  their  volume  and  the  ap- 
parent capital  and  responsibility  of  the  bank 
in  the  eyes  of  the  public,  who  might,  as 
depositors  or  in  business  transactions,  be- 
come the  creditors  of  the  bank,  was  not  avail- 
able, and  further  that  a  purchaser  of  the 
assets  in  a  sale  by  the  receiver  took  the  re- 
seiver's  title  including  his  exemption  from 
such  defense. 

Defense  by  stock-holder. —  Fraud  of  a  cor- 
poration in  procuring  a  person  to  become  a 
subscriber  to  its  stock  is  no  defense  to  an 
action  brought  by  a  receiver  of  the  corpora- 
tion to  recover  the  amount  of  the  subscrip- 
tion. The  receiver  represents  the  creditors 
and  the  subscriber  is  estopped  to  set  up 
such  defenses  as  against  him.  Euggles  v. 
Brock,  6  Hun  (N.  Y.)  164;  Olcott  v.  Chand- 
ler, 1  N.  Y.  City  Ct.  Suppl.  30;  Cox  v.  Dickie, 
48  Wash.  264,  93  Pac.  523.  The  same  is 
true  of  the  defense  that  defendants  con- 
tracted to  purchase  the  stock  at  one  half 
its  par  value,  or  that  there  was  no  full 
subscription  to  the  capital  stock  (Cox  v. 
Dickie,  supra;  Cole  v.  Satsop  E.  Co.,  9 
Wash.  487,  37  Pac.  700,  43  Am.  St.  Eep. 
858),  or  that  the  corporation  was  defectively 
organized  (Cox  v.  Dickie,  supra)  ;  and  a 
stock-holder  sued  on  a  note  for  stock  sub- 
scribed cannot  defend  on  the  ground  that 
he  and  the  other  stock-holders  gave  notes 
for  the  stock  instead  of  paying  money  there- 
for in  fraud  of  the  laws  of "  the  state  (Farm- 
ers', etc.,  Bank  r.  Jenks,  7  Mete.  (Mass.)  592). 

Participation  in  illegal  organization  of 
corporation. —  So   where   one   with  his  as- 


sociates constituted  the  corporation  and 
shared  with  them  in  the  fraudulent  organi- 
zation he  cannot  avail  himself  of  the  char- 
acter of  the  corporation  or  of  the  repre- 
sentations under  which  he  had  been  induced 
to  subscribe  for  the  stock.  Litchfield  Bank 
V.  Church,  29  Conn.  137.  And  where  the 
organizers  of  a  corporation  proceeded  to 
transact  business  in  its  name  before  the 
minimum  capital  stock  had  been  subscribed, 
creditors  are  not  precluded  from  recovering 
through  the  receiver  an  amount  equal  to 
such  minimum  stock  because  the  creditors 
had  contracted  with  the  corporation  as  such 
and  could  not  deny  its  corporate  existence. 
Walters  v.  Porter,  3  Ga.  App.  73,  59  S.  E. 
452. 

Defenses  in  action  on  subscription  gen- 
erally see  Corporations,  10  Cyc.  519  seg. 
Repudiation    of    fraudulent  transactions 

see  supra,  VI,  B,  1,  c. 

52.  Hanke  v.  Blattner,  34  111.  App.  394; 
Thompson  v.  Phenix  Ins.  Co.,  136  U.  S.  287, 
10  S.  Ct.  1019,  34  L.  ed.  408,  holding  that 
where  an  insurance  company  issues  to  a  re- 
ceiver a  policy  on  his  interest  as  receiver, 
with  full  knowledge  of  the  capacity  in  which 
he  acts,  it  is  no  defense  to  an  action  on  the 
policy  that  the  receiver  had  no  special  in- 
structions to  expend  money  in  his  hands 
for  the  payment  of  premiums. 

If  a  receiver  loan  trust  funds  without  legal 
authority,  and  take  a  promissory  note  for 
security,  the  want  of  such  legal  authority  is 
not  a  good  defense  in  an  action  on  the  note 
brought  by  a  subsequently  appointed  receiver, 
who  holds  it  as  part  of  the  assets  of  the 
trust  estate.  Corbin  v.  De  la  Vergne,  44  N.  J. 
L.  70. 

In  a  suit  on  a  bond  to  plaintiff  as  receiver 

it  is  held  that  defendants  cannot  question 
his  appointment  or  qualification.  Wason  v. 
Frank,  7  Colo.  App.  541,  44  Pac.  378;  Scott  V. 
Duncombe,  49  Barb.  (N.  Y.)  73. 

53.  Stokes  v.  Hoffman  House.  46  N.  Y. 
App.  Div.  120,  61  N.  Y.  Suppl.  821  [affirmed 
in  167  N.  Y.  554,  60  N.  E.  667,  53  L.  E.  A. 
870],  holding  that  where  a  chancery  receiver 
paid  out  money  without  authority  his  rijjht 
to  recover  it  back  was  not  affected  by  tlie 
fact  that  he  had  stated  to  a  third  pev^on.  in 
an  effort  to  sell  a  pnrt  of  the  propei  ty,  that 
there  was  no  indebtedness  due  him  as  re- 
ceiver. 

54.  Etowah  Min.  Co.  r.  Christopher.  112 
Ala.  554,  20  So.  924,  holding  that  in  an  ac- 
tion bv  a  receiver  as  such,  he  cannof  defeat 
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D.  Enforcement  of  Rights  Against  Receiver —  l.  Personal  or  Official 
Liability — a.  In  General.^^  A  receiver,  being  an  officer  of  the  court,  incurs 
no  personal  liability  for  acts  done  under  and  in  conformity  to  the  order  of  the 
court.  For  such  acts  an  action  will  lie  against  him  only  in  his  official  capacity; 
actions  against  him  as  such  are  actions  against  the  receivership  or  the  funds  in 
his  hands."  '  The  proper  form  of  designating  the  defendant  seems  to  be  to  name 
him  "as  receiver"  of  the  party  of  whose  property  he  is  receiver;  and  referring 
to  the  continuing  character  of  a  receivership  it  is  said  that  if  actions  were  brought 
against  the  receivership  generally  or  against  the  corporation  by  name,  "in  the 
hands  of/'  or  "in  the  possession  of/'  a  receiver  without  stating  the  name  of  the 
individual,  it  would  more  accurately  represent  the  character  or  status  of  defend- 


the  plea  of  defendants  that  the  amount 
claimed  involved  the  settlement  of  a  partner- 
ship existing  between  them  and  plaintiff,  and 
tiiat  there  had  been  no  settlement  of  the  part- 
nership, upon  the  ground  that  plaintiff  sues 
as  receiver  of  the  chancery  court  and  as  such 
could  not  enter  into  partnership  with  defend- 
ants; that  so  long  as  plaintiff  is  the  party 
complaining  his  official  character  and  dis- 
abilities will  be  put  out  of  view,  the  chancery 
court  appointing  him  being  competent  to  pro- 
tect the  receivership  if  by  the  receiver's  mis- 
doings the  trust  is  in  danger. 

55.  Liability  in  administration  see  supra, 
IV,  F,  6,  f,  (II). 

56.  Alabama. — Montgomery  v.  Enslen,  126 
Ala.  654,  28  So.  626. 

Georgia.— B2ill  v.  Mabry,  91  Ga.  781,  18 
S.  E.  64. 

loiva. —  Sloan  v.  Central  Iowa  E.  Co.,  62 
Iowa  728,  16  N.  W.  331. 

Minnesota. —  Schmidt  v.  Gavner,  59  Minn. 
303,  61  K  W.  333,  62  N.  W.  265. 

New  Jersey. —  Vanderbilt  v.  Central  R.  Co., 
43  N.  J.  Eq.  669,  12  Atl.  188. 

Texas. —  Brown  v.  Gay,  76  Tex.  444,  13 
S.  W.  472. 

Washington. —  Vasele  v.  Grant  St.  Electric 
R.  Co.,  16  Wash.  602,  48  Pac.  249. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  322. 

57.  Combs  v.  Smith,  78  Mo.  32  (as  to 
past  liabilities  of  a  corporation)  ;  Texas,  etc., 
R.  Co.  V.  Cox,  145  U.  S.  593,  12  S.  Ct.  905, 
36  L.  ed.  829;  McNulta  v.  Lochridge,  141 
U.  S.  327,  12  S.  Ct.  11,  35  L.  ed.  796  [affirm- 
ing 137  111.  270,  27  N.  E.  452,  31  Am.  St. 
Rep.  362]  ;  Gray  v.  Grand  Trunk  Western 
R.  Co.,  156  Fed.  736. 

After  surrender  of  property  see  infra,  YI, 
H,  2,  b,  (n)  ;  VII,  E. 

58.  McNulta  v.  Lockridge,  137  111.  270,  27 
N.  E.  452,  31  Am.  St.  Rep.  362  [affirmed 
in  141  U.  S.  327,  12  S.  Ct.  II,  35  L.  ed.  796]; 
Murphy  v.  Holbrook,  20  Ohio  St.  137,  5  Am. 
Rep.  633  (under  code  provision  as  to  bringing 
and  defending  suits  by  receiver  "  in  his  own 
name,  as  receiver  ")  ;  Vasele  v.  Grant  St.  Elec- 
tric R.  Co.,  16  Wash.  602,  48  Pac.  249.  The 
practice  is  also  indicated  by  the  following 
cases:  Ball  v.  Mabiy,  91  Ga.  781,  18  S.  E. 
64;  Rouse  v.  Harry,  55  Kan.  589,  40  Pac. 
1007;  Schmidt  v.  Gaynor,  59  Minn.  303,  61 
N.  W.  333,  62  K  W.  265;  Fuller  v.  Jewett,  80 
N.  Y.  46,  36  Am.  Rep.  575;  Camp  v.  Barney, 
4  Hun  (N.  Y.)  373,  6  Thomps.  &  C.  (N.  Y.) 
622;  Com.  V.  Runk,  26  Pa.  St.  235. 

The  word  "  receiver  "  is  not  mere  descriptio 
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personse  in  such  cases  which  may  be  disre- 
garded. Thompson  v.  Evans,  2  Tenn.  Ch. 
App.  61,  denying  right  to  convert  a  suit 
framed  against  defendant  as  receiver  into  a 
personal  action  against  him.  But  on  the 
other  hand  it  has  been  held  that  in  a  suit  for 
taking  property  not  covered  by  the  order  oi 
appointment,  defendant's  personal  liability 
may  be  adjudged  notwithstanding  he  is  named 
with  his  title,  as  such  designation  may  be  re- 
garded as  mere  description.  Gutsch  v.  Mc- 
Ilhargey,  69  Mich.  377,  37  N.  W.  303. 

The  allegations  of  the  pleading  as  well 
as  its  title,  it  has  been  held,  may  be  re- 
ferred to  to  ascertain  that  the  action  is 
against  a  receiver.  Thus  an  action  for  dam- 
ages for  personal  injuries  entitled  as  such 
against  a  railroad  company  followed  by:  "A 
corporation,  E.  and  C,  receivers,  defendants," 
and  alleging  that  defendants  E  and  C  are  re- 
ceivers duly  appointed,  etc.,  and  operating  the 
road,  and  thereafter  using  the  singular 
"  defendant,"  was  held  to  be  an  action  against 
the  receivers  alone.  Proctor  v.  Missouri,  etc., 
R.  Co.,  42  Mo.  App.  124.  See  also  Eddy  v. 
Lafayette,  163  U.  S.  456,  16  S.  Ct.  1082,  41 
L.  ed.  225.  But  Avhere  the  title  designates 
defendant  simply  "  receiver,"  and  the  body  of 
the  complaint,  while  alleging  that  he  is  the 
duly  appointed  and  acting  receiver  of  the 
company,  fails  to  allege  that  he  had  charge 
of  the  company  or  the  property  as  receiver 
at  the  time  of  the  accident  and  further  dis- 
tinctly alleges  that  the  negligent  act  com- 
plained of  was  that  of  a  duly  authorized 
agent  of  the  company,  it  is  held  that  he  is 
not  liable  in  his  oflicial  capacity  since  under 
the  allegations  he  did  not  have  control  of 
the  business  of  the  company  as  receiver,  but 
in  his  individual  capacity,  and  he  is  charged 
with  no  individual  negligence  or  misconduct, 
it  being  alleged  that  the  negligence  was  on 
the  part  of  an  agent  of  the  com_panv.  Vasele 
V.  Grant  St.  Electric  R.  Co.,  16  Wash.  602, 
48  Pac.  249. 

Election.— Where  a  purchaser  at  a  re- 
ceiver's sale  sued  the  receiver  in  his  official 
capacity  for  misrepresentation,  such  action 
indicated  an  election  not  to  charge  the  re- 
ceiver personally.  Coe  v.  Patterson,  122 
N.  Y.  App.  Div.  76,  10.6  N.  Y.  Suppl.  659, 
123  N.  Y.  App.  Div.  914,  108  N.  Y.  Suppl. 
1127. 

Waiver  of  objection. —  Where  the  only 
persons  beneficially  interested  as  defendants  in 
a  suit  to  foreclose  a  mortgage  on  partnership 
property  after  the  dissolution  of  the  partner- 


EEC  FIVE II 8 


[34  Cyc]  ttOQ 


ant.^^  Generally  a  receiver  is  not  individually  liable  for  torts  committed  by  his 
subordinates  but  only  for  those  committed  by  himself;  he  cannot  be  made 
personally  liable  unless  he  has  been  guilty  of  some  neglect  or  misconduct  or  has 
contracted  in  excess  of  his  authority  or  has  assumed  to  enter  into  an  obUgation 
in  his  individual  capacity/^  and  he  is  not  suable  officially  merely  because  ho  is 
receiver  of  a  person,  natural  or  artificial/^  unless  there  be  some  right  to  relief 
from  him  as  receiver,  and  an  ordinary  chancery  or  pendente  lite  receiver  will  not 
be  suable  for  a  personal  habihty  of  the  party  of  whom  he  is  receiver  created  before 
the  appointment.^^    He  cannot  be  held  personally  liable  for  conversion  of  prop- 


ship  by  the  death  of  one  of  the  partners 
were  the  surviving  partner,  who  was  ap- 
pointed receiver  of  the  partnership  in  a  suit 
by  the  executrix  of  the  deceased  partner,  and 
the  devisees  under  his  will,  whom  such  re- 
ceiver represented,  and  all  of  these  are  de- 
fendants individually,  they  cannot  stand  by 
without  objecting  and  claim  to  be  heard  in 
equity  against  the  proceeding  and  decree  after 
sale  of  the  property  on  the  ground  that  the 
receiver  was  not  a  party  in  his  representative 
but  only  in  his  individual  capacity.  Kirk- 
patrick  v.  Corning,  38  N.  J.  Eq.  234. 

Affidavit  in  attachment  by  receiver  see 
Attachment,  4  Cyc.  493  note  98. 

59.  McFulta  v.  Loehridge,  141  U.  S.  327, 
12  S.  Ct.  11,  35  L.  ed.  7,96. 

60.  Georgia. — Ball  i\  Mabry,  91  Ga.  781, 
18  S.  E.  64. 

Illinois. —  McNulta  v.  Lockridge,  137  111. 
270,  27  N.  E.  452,  31  Am.  St.  Rep.  362 
[affirmed  in  141  U.  8.  327,  12  S.  Ct.  11,  35 
L.  ed.  796]. 

Iowa. —  Sloan  v.  Central  Iowa  E.  Co.,  62 
Iowa  728. 

Minnesota. —  Erskine  v.  Mcllrath,  60  Minn. 
485,  62  N.  W.  1130. 

^ew  Jersey. —  Vanderbilt  v.  Central  R.  Co., 
43  N.  J.  Eq.  669,  12  Atl.  188. 

ISeio  York. —  Cardot  v.  Barney,  63  N".  Y. 
281,  20  Am.  Eep.  533;  Camp  v.  Barney,  4 
Hun  373,  6  Thomps.  &  C.  622. 

United  States. —  Gray  v.  Grand  Trunk 
Western  R.  Co.,  156  Fed.  736;  Davis  v.  Dun- 
can, 19  Fed.  477. 

See  42  Cent.  Dig.  tit.  "'Receivers,"  §  322. 

61.  Stannard  v.  Reid,  118  N.  Y.  App.  Div. 
304,  103  N.  Y.  Suppl.  521;  Olpherts -y.  Smith, 
54  N.  Y.  App.  Div.  514,  66  Y.  Suppl.  976 
[affirmed  in  173  K  Y.  593,  65  N.  E.  1120]  ; 
K"ason  Mfg.  Co.  v.  Garden,.  52  N.  Y.  App. 
Div.  303,  65  N.  Y.  Suppl.  147;  Sager  Mfg. 
Co.  V.  Smith,  45  N.  Y.  App,  Div.  358,  60  N.  Y.  ' 
Suppl.  849  [affirmed  in  167  N.  Y.  600,  60 
N.  E.  1120]  (holding  that  a  receiver  may 
make  authorized  purchases  in  the  state  of  his 
appointment,  or  any  other  state,  without  be- 
ing personally  liable,  if  he  discloses  his 
ciiaracter  and  source  of  authority)  ;  Metro- 
politan L.  Ins.  Co.  V.  Sanborn^  34  Misc. 
(N.  Y.)  531,  69  N.  Y.  Suppl.  1009;  American 
Bonding,  etc.,  Co.  t;.  Baltimore,  etc.,  R.  Co., 
124  Fed.  866,  60  C.  C.  A.  52;  Farmers'  L.  & 
T.  Co.  V.  Central  Iowa  R.  Co.,  7  Fed.  537,  2 
McCrary  181.  But  see  Ryan  v.  Rand,  20  Abb. 
N.  Caa.  (N".  Y.)  313,  9  N.  Y.  St.  523. 

Receivers  appointed  by  the  governor  are 
not  liable  individually  on  contracts  made  as 
8uch,  unless  they  have  pledged  their  personal 


credit.  Newman  v.  Davenport,  9  Baxt. 
(Tenn.)  538,  supra,  I,  note  2. 

Judgment  and  enforcement  thereof  see  in- 
fra, VI,  H,  2  a,  b. 

62.  Arnold  v.  Suffolk  Bank,  27  Barb. 
(N.  Y.)  424. 

63.  McDermott  v.  Crook,  20  App.  Cas. 
(D.  C.)  465;  Decker  v.  Gardner,  124  N.  Y. 
334,  26  N.  E.  814,  11  L.  R.  A.  480  [dis- 
linguishing  Combs  v.  Smith,  78  Mo.  32,  infra^ 
this  note,  in  that  the  receiver  there  appears 
to  have  been  a  statutory  receiver;  and  Pick- 
ersgill  V.  Myers,  99  Pa.  St.  602,  in  that  the 
corporation  was  dissolved  and  the  receiver 
w^as  appointed  after  dissolution]  (receiver  in 
suit  to  foreclose  railroad  mortgage)  ;  Arnold 
V.  Suffolk  Bank,  27  Barb.  (N.  Y.)  424; 
Fleischauer  v.  Dittenhoefer,  49  N.  Y.  Super. 
Ct.  311  (receiver  in  proceedings  of  dissolu- 
tion of  corporation,  before  dissolution)  ; 
Flynn  v.  Furth,  25  Wash.  105,  64  Pac.  904 
(receiver  of  partnership  in  suit  for  partner- 
ship accounting)  ;  Northern  Pac.  R.  Co.  v* 
Heflin,  83  Fed.  93,  27  C.  C.  A.  460  (receiver 
in  suit  for  foreclosure  of  corporate  mort- 
gage). 

But  on  the  other  hand  where  the  claim  is 
entitled  to  share  in  the  assets  of  a  corpora- 
tion in  the  hands  of  a  receiver,  he  may  be 
sued  with  leave  of  court,  although  the  court 
granting  the  leave  will  adjust  such  equitable 
share  and  determine  its  priority.  Ratcliffe 
V.  Alder,  71  Ark.  269,  72  S.  W.  896  (action 
maintainable  against  receiver  of  a  railroad 
company  for  a  wrongful  appropriation  of 
plaintiff's  land  by  the  company,  previous  to 
the  appointment  of  the  receiver,  acquired 
without  condemnation  proceedings,  the  re- 
ceiver having  possession  of  the  right  of  way 
as  part  of  the  assets  of  the  corporation  wdiich 
he  holds  without  having  paid  for  such  land, 
the  claim  being  a  subsisting  charge  against 
the  corporation  and  its  assets)  :  Combs  v. 
SmJth,  78  Mo.  32  (where  this  rule  was  also 
applied  to  an  action  for  damages  caused  by 
a  railroad  company  for  the  unlawful  appro- 
priation of  plaintiff's  land  in  the  exercise  of 
its  right  of  eminent  domain).  In  Harding  v. 
Ncttleton,  86  Mo.  658,  it  was  held  that  <a 
suit  for  the  breach  of  a  contract  before  an 
appointment  of  a  receiver  pendente  lite  in  a 
suit  in  the  federal  court  for  the  foreclosure 
of  a  railroad  mortgage  might  be  brought 
against  the  receiver  in  a  state  court  where  it 
appears  that  the  claim  was  one  which  might 
have  been  allowed  against  the  assets  of  the 
conijiany,  although  the  claim  might  have  boon 
procoodod  on  in  the  court  which  appointed  the 
receiver,  as  the  judgment  of  the  state  court 
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erty  which  comes  legally  into  his  possession  as  receiver  and  under  the  order  of 
the  court. 

b.  Acts  Outside  or  in  Excess  of  Authority.  On  the  other  hand  a  receiver  is 
liable  only  in  his  individual  capacity  by  reason  of  transactions  outside  of  or  in 
excess  of  his  authority.  ^'^  As  to  other  property  than  that  in  the  custody  of  the 
court,  the  management  of  which  is  voluntarily  assumed  and  over  which  the  court 
had  no  control,  he  stands  in  his  natural  person,  and  responsible  for  its  careful 
and  proper  management  to  all  those  whose  relations  to  it  are  such  that  they  may 
suffer  from  his  neglect  of  duty/®  and  if  he  assumes  wrongfully  to  take  and  hold 
property  not  embraced  in  the  order  of  appointment,  or  forcibly  to  take  property 
from  a  stranger,  he  is  not  acting  as  the  officer  or  representative  of  the  court  but 
Is  a  mere  trespasser,  and  the  rightful  owner  of  the  property  may  sue  him  in  any 
appropriate  form  of  action  for  damages  or  to  recover  possession  of  the  property 
illegally  taken  or  detained.®^ 

e.  In  Continuing  Business  of  Corporation.  A  receiver  of  a  corporation  who 
continues  the  conduct  and  operation  of  the  business  of  the  corporation  under  the 
order  of  the  court  is  held  to  be  substituted  for  the  corporation  and  to  assume 
its  duties,®^  and  its  liabilities  to  the  public  and  to  the  municipality/^  and  liability 
in  such  cases  may  be  enforced  against  him  officially,'®  even  though  the  liability  of 
the  corporation  is  statutory.'^ 


could  not  be  enforced  against  property  in  the 
hands  of  the  receiver  but  must  still  be  pre- 
sented for  allowance  to  the  federal  court 
which  would  determine  when  and  how  it  was 
to  be  paid. 

64.  Montgomery  \:.  Ensler,  126  Ala.  654, 
28  So.  626;  Tapscott  v.  Lyon,  103  Cal.  297, 
37  Pae.  225  (property  voluntarily  surrendered 
to  him  on  demand)  ;  Remington  Paper  Co.  v. 
Watson,  49  La.  Ann.  1296,  22  So.  355. 

65.  Joost  V.  Bennett,  123  Cal.  424,  56  Pac. 
43;  Peoria  Steam  Marble  Works  v.  Hickey, 
110  Iowa  276,  81  N.  W.  473,  80  Am.  St. 
Rep.  296  (where  it  was  held  that  a  receiver, 
authorized  to  make  purchases  of  stock,  has 
no  implied  authority  to  execute  notes  there- 
for, and  will  be  individually  liable  on  notes 
so  executed,  although  the  payee  takes  them 
knowing  them  to  have  been  executed  in  the 
receiver's  representative  capacitj^  under  a 
mistaken  belief  that  the  receiver  had  au- 
thority to  execute  them  as  such)  ;  Meyer  n. 
Lexow,  1  N.  Y.  App.  Div.  116,  37  N.  Y. 
Suppl.  67;  Rogers  v.  Wendell,  54  Hun 
(N.  Y.)  540,  7  N.  Y.  Suppl.  781,  8  N.  Y. 
Suppl.  515;  Sayles  X).  Jourdan,  50  Hun 
(N.  Y.)  604,  2  N.  Y.  Suppl.  827  [affirmed  in 
121  N.  Y.  685,  24  N.  E.  1098]  ;  Metropolitan 
L.  Ins.  Co.  V.  Sanborn,  34  Misc.  (N.  Y.)  531, 
69  N.  Y.  Suppl.  1009 ;  Appleton  v.  Welch,  20 
Misc.  (N.  Y.)  343,  45  N.  Y.  Suppl.  751. 

Liability  on  a  contract  made  without  ex- 
press authority  is  a  personal  one,  the  proper 
course  of  the  receiver  being  to  pay  the  claim 
and  obtain  its  allowance,  and  thus  the  sanc- 
tion of  the  court,  on  the  accounting.  Brandt 
1}.  Siedler,  10  Misc.  (N.  Y.)  234,  31  N.  Y. 
Suppl.  112;  Rvan  i;.  Rand,  20  Abb.  N.  Cas. 
(N.  Y.)  313. 

66.  Kain  i\  Smith,  80  N.  Y.  458. 

67.  Oaii/ornm.— Staples  i\  Mav,  87  Cal. 
178,  25  Pac.  346. 

Massachusetts. —  Hills  v.  Parker,  111  Mass. 
508,  15  Am.  Rep.  63. 

Michigan. —  Kenney  v.   Ranney,  93  Mich. 
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617,  55  N.  W.  982;  Gutsch  v.  McIIhargey,  69 
Mich.  377,  37  N.  W.  303,  supra,  note  58. 

Missouri. —  Kirk  v.  Kane,  87  Mo.  App.  274. 

Isfew  York. —  Manning  v.  Monaghan,  10 
Bosw.  231;  St.  Paul  Hotel  Co.  v.  Segrave, 
48  Misc.  657,  96  N.  Y.  Suppl.  308;  Brein  v. 
Light,  36  Misc.  112,  72  N.  Y.  Suppl.  1087; 
Dewey  v.  Finn,  18  N.  Y.  Wkly.  Dig.  558.  See 
also  Matter  of  Piatt,  41  N.  Y.  Super.  Ct.  513. 

Texas. —  Farmers,  etc.,  Bank  v.  Scott,  19 
Tex.  Civ.  App.  22,  45  S.  W.  26. 

United  States. —  Curran  Craig,  22  Fed. 
101;  In  re  Young,  7  Fed.  855. 

Canada. —  Campbell  v.  Lepan,  19  U.  C.  C.  P. 
31. 

See  42  Cent.  Dig.,  tit.  "Receivers,"  §  322. 
Particular  property  to  which  receiver  en- 
titled see  supra,  IV,  D,  3,  a  et  seq. 

68.  See  supra,  IV,  F,  1. 

69.  Robinson  v.  Mills,  25  Mont.  391,  65 
Pac.  114.  See  also  Ft.  Dodge  v.  Minneapolis, 
etc.,  R.  Co.,  87  Iowa  389,  54  N.  W.  243. 

70.  Georgia.— Ba,\l  v.  Mabry,  91  Ga.  781, 
18  S.  E.  64. 

Illinois. —  MclSTulta  v.  Lockridge,  137  HI. 
270,  27  N.  E.  452,  31  Am.  St.  Rep.  362 
[affirmed  in  141  U.  S.  327,  12  S.  Ct.  11,  35 
L.  ed.  796]. 

Indiana. — ^Hunt  V.  Conner,  26  Ind.  App.  41, 
59  N.  E.  50. 

Montana. —  Robinson  v.  Mills,  25  Mont.  391, 
65  Pac.  114,  liability  for  injury  occurring  by 
reason  of  the  defective  repairing  of  an  excava- 
tion in  a  street  by  a  water  company,  which 
defect  continued  after  the  receiver  took  charge. 

New  York.—  Fuller  v.  Jewett,  80  N.  Y.  46, 
36  Am.  Rep.  575,  for  injuries  resulting  in 
death. 

Ohio. —  Murphv  v.  Holbrook,  20  Ohio  St. 
137,  5  Am.  Rep.  633. 

Washington. —  Vasele  v.  Grant  St.  Electric 
R.  Co.,  16  Wash.  602,  48  Pac.  249. 

United  States. —  Gray  v.  Grand  Trunk 
Western  R.  Co.,  156  Fed.  736. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  322. 

71.  Hunt  V.  Conner,  26  Ind.  App.  41,  59 
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d.  After  Surrender  of  Property.  Where  the  property  is  surrendered  under 
the  court's  order  which  reserves  the  right  and  power  to  determine  what  debts 
are  due  and  should  be  paid  and  to  bind  the  property  for  their  payment/^  without 
discharging  the  receiver/^  an  action  against  him  in  his  official  capacity  may  pro- 
ceed to  judgment.'^* 

2.  Remedies  —  a.  Requirement  of  Leave  to  Sue  or  of  Application  For 
Relief  in  Proceedings  —  (i)  The  Rule  Stated.  Property  in  the  hands  of  a 
receiver  being  in  the  custody  of  the  court/^  it  is  held  that  the  receiver  is  not  ame- 
nable to  suit  in  respect  of  such  property  in  any  court  except  that  of  which  he  is 
an  officer/^  and,  while  the  decisions  are  conflicting,  the  broad  general  rule  estab- 
lished by  the  weight  of  authority  is  that  a  receiver  appointed  by  judicial 
authority  cannot,  in  the  absence  of  a  statute  to  the  contrary,  be  subjected  to  suit 
without  the  leave  of  the  court  whose  officer  he  is,  granted  in  the  cause  in  which  he 
was  appointed,  and  that  a  right  asserted  against  a  receiver,  to  property  right- 
fully in  his  hands,  where  the  right  to  sue  in  an  independent  action  is  not  given 
by  statute,  must  be  worked  out,  either  in  the  action  in  which  the  receiver  was 


N.  E.  50;  Eouse  v.  Redinger,  1  Kan.  App. 
355,  41  Pac.  433;  Wall  v.  Piatt,  169  Mass.  398, 
48  N.  E.  270. 

Thus  where  the  fellow-servant  rule  is  ab- 
rogated as  to  the  employees  of  particular  cor- 
porations, receivers  of  such  corporations  are 
held  to  come  within  the  statute.  Sloan  v.  Cen- 
tral Iowa  E.  Co.,  62  Iowa  728,  16  N.  W.  331; 
Rouse  V.  Harry,  55  Kan.  589,  40  Pac.  1007; 
Mikkelson  v.  Truesdale,  63  Minn.  137,  65 
N.  W.  260 ;  Peirce  v.  Van  Dusen,  78  Fed.  693, 
24  C.  C.  A.  280,  69  L.  R.  A.  705  (Ohio 
statute)  ;  Rouse  v.  Hornsby,  67  Fed.  219,  14 
C.  C.  A.  377  (Kansas  statute)  ;  Hornsby  v. 
Eddy,  56  Fed.  461,  5  C.  C.  A.  560. 

Contra. —  Henderson  v.  Walker,  55  Ga.  481 
(where  it  was  held  that  the  statute  abolish- 
ing the  fellow-servant  rule  in  the  case  of  em- 
ployees of  railroads  did  not  apply  to  the  re- 
ceiver of  a  railroad)  ;  Campbell  v.  Cook,  86 
Tex.  630,  26  S.  W.  486,  40  Am.  St.  Rep.  878 ; 
Houston,  etc.,  R.  Co.  v.  Roberts,  (Tex.  1892) 
19  S.  W.  512;  Texas,  etc.,  R.  Co.  v.  Collins, 
84  Tex.  121,  19  S.  W.  365;  Yoakum  v.  Selph, 
83  Tex.  607,  19  S.  W.  145;  Turner  v.  Gross, 
83  Tex.  218,  18  S.  W.  578,  15  L.  R.  A.  262; 
Bonner  v.  Thomas,  (Tex.  Civ.  App.  1892)  20 
S.  W.  722;  Allen  v.  Dillingham,  60  Fed.  176,  8 
C.  C.  A.  554  (which  cases  hold  that  a  re- 
ceiver is  neither  an  owner,  proprietor,  hirer, 
nor  charterer,  within  the  Texas  statutory  pro- 
visions with  respect  to  railroads,  creating 
liability  for  injuries  resulting  in  death  caused 
by  such  persons) . 

Receiver  as  carrier  see  Carriers,  6  Cyc. 
371. 

Receivers  of  railroads  see  Railroads,  33 
Cyc.  612. 

72.  See  supra,  IV,  I,  2. 

73.  Effect  of  discharge  see  infra,  VII,  E. 

74.  Cowen  v.  Merriman,  17  App.  Cas. 
(B.  C.)  186;  Reardon  v.  White,  38  Tex.  Civ. 
App.  636,  87  S.  W.  365;  Fordyce  v.  Chancey, 
2  Tex.  Civ.  App.  24,  21  S.  W.  181. 

Enforcement  of  judgment  see  infra,  VI,  H, 
2.  b.  (IT). 

75.  Leave  to  sue  receiver's  bond  see  in- 
fra, IX, ,  D,  2,  b. 


76.  Rule  against  interference  with  receiv- 
er's possession  see  supra,  IV,  D,  5,  6. 

77.  See  supra,  IV,  D,  2,  c. 

78.  Porter  v.  Kingman,  126  Mass.  141 
[distinguishing  Hills  v.  Parker,  111  Mass. 
508,  15  Am.  Rep.  63,  infra,  note  98]  ;  Good- 
nough  V.  Gatch,  37  Oreg.  5,  60  Pac.  383; 
Massachusetts  Mut.  L.  Ins.  Co.  v.  Chicago, 
etc.,  R.  Co.,  13  Fed.  857. 

79.  Alabama. —  Montgomery  v.  Enslen,  126 
Ala.  654,  28  So.  626;  Southern  Granite  Co. 
V.  Wadsworth,  115  Ala.  570,  22  So.  157. 

California. —  Murray  v.  Etchepare,  132  Cal. 
286,  64  Pac.  282. 

Connecticut. —  Links  v.  Connecticut  River 
Banking  Co.,  66  Conn.  277,  33  Atl.  1003. 

Florida.— B.sij  v.  Trice,  53  Fla.  864,  42  So. 
901. 

Indiana. —  Malott  v.  State,  158  Ind.  678,  64 
N.  E.  458;  Wayne  Pike  Co.  v.  State,  134  Ind. 
672,  34  N.  E.  440  (action  to  procure  forfeit- 
ure of  corporate  franchises  and  property)  ; 
Keen  v.  Breckenridge,  96  Ind.  69;  Peirce  V. 
Chism,  23  Ind.  App.  505,  55  N.  E.  795,  77 
Am.  St.  Rep.  441;  Vigo  Real  Estate  Co.  v. 
Reese,  21  Ind.  App.  20,  51  N.  E.  350. 

loiva. —  Manker  V.  Phoenix  Loan  Assoc., 
(1903)  96  N.  W.  982. 

Michigan. — People  v.  Brooks,  40  Mich.  333, 
29  Am.  Rep.  534. 

Minnesota. —  Schmidt  v.  Gayner,  59  Minn. 
333,  61  N.  W.  333,  62  N.  W.  265. 

Missouri. —  Smith  v.  St.  Louis,  etc.,  R.  Co., 
151  Mo.  391,  52  S.  W.  378,  48  L.  R.  A.  368; 
Neun  V.  Blackstone  BIdg.,  etc..  Assoc.,  149 
Mo.  74,  50  S.  W.  436;  Haag  v.  Ward,  89 
Mo.  App.  186;  Kirk  v.  Kane,  87  Mo.  App. 
274. 

Nedra^Jca. —  Flentham  0.  Steward,  45  Nebr. 
640,  63  N.  W.  924. 

Nc70  York. —  In  re  Christian  Jensen  Co., 
128  N.  Y.  550,  28  N.  E.  665;  Fallon  v. 
Egberts  Woolen  Mills  Co.,  56  N.  Y.  App. 
Div.  585,  67  N.  Y.  Suppl.  347  \affirminq  31 
Misc.  523,  64  N.  Y.  Suppl.  466]  (as  to  one 
who  had  appeared  in  the  action  upon  an  ac- 
counting of  a  temporary  receiver,  to  demand 
money  in  his  hands,  upon  which  the  court 
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appointed;  or  in  an  independent  action  brought  only  upon  leave  of  the  court  by 


ordered  the  money  to  be  retained  by  the  per- 
manent receiver  )  :  De  Groost  v.  Jay,  30  Barb. 
483 ;  James  v.  James  Cement  Co.,  8  N.  Y. 
St.  490;  Taylor  y.  Baldwin,  14  Abb.  Pr. 
166. 

Pennsylvania. —  Melaney  v.  Atkins,  4  Pa. 
Dist.  644;  Anderson  v.  Buffalo,  etc.,  E.  Co.,  2 
Pa.  Co.  Ct.  402  {dictum)',  Wray  v.  Hazlett, 
6  Phila.  155. 

Virginia.— ^QQ^  V.  Axtell,  84  Va.  231,  4 
S.  E.  587;  Melendy  t?.  Barbour,  78  Va.  544. 

Washington. — •  Brown  V.  Rancli,  1  Wash. 
497,  20  Pac,  785. 

West  Virginia. — Jones  v.  Browse,  32  W.  Va. 
444,  9  S.  ID.  873. 

United  States. —  Porter  v.  Sabin,  149  U.  S. 
473,  13  8.  Ct.  1008,  37  L.  ed.  815  (holding 
that  the  reasons  are  stronger  for  not  allowing 
a  suit  against  a  receiver  appointed  by  a  state 
court  to  be  maintained  in  the  federal  courts 
in  opposition  to  the  orders  and  without  leave 
of  the  state  court)  ;  Barton  v.  Barbour,  104 
U.  S.  126,  26  L.  ed.  672;  Southern  Express 
Co.  V.  Western  North  Carolina  R.  Co.,  99 
U.  S.  191,  25  L.  ed.  319;  Davis  r.  Gray,  16 
Wall.  203,  21  L.  ed.  447;  Werner  v.  Murphy, 
60  Fed.  769;  Naumburg  v.  Hjiatt,  24  Fed. 
898 ;  Kennedy  ?;.  Indianapolis,  etc.,  R.  Co.,  3 
Fed.  97,  2  Flipp.  704;  Hale  v.  Duncan,  11 
Fed.  Cas.  No.  5,914^  6  Reporter  422;  Thomp- 
son V.  Scott,  23  Fed.  Cas.  No.  13,975,  4  Dill. 
508,  14  Alb.  L.  J.  (N.  Y.)  400  (doctrine  held 
particularly  applicable  in  the  case  of  re- 
ceivers of  railroads  in  the  federal  court) . 

England.— Searle  v.  Choat,  25  Ch.  D.  723, 
53  L.  J.  Ch.  506,  50  L.  T.  Rep.  N.  S.  470, 
32  Wkly.  Rep.  397;  Angel  v.  Smith,  9  Ves. 
Jr.  335,  7  Rev.  Rep.  214,  32  Eng.  Reprint 
632. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  334. 
Right  to  sue  in  federal  court. — This  rule 

is  not  affected  by  the  constitutional  right  of 
citizens  to  sue  in  federal  courts  in  certain 
cases.  Reed  i\  Axtell,  84  Va.  231,  4  S.  E. 
587. 

The  object  of  the  rule  was  and  is  to  pro- 
tect estates  in  the  hands  of  receivers  from 
unnecessary  and. expensive  litigations,  to  pre- 
serve it  for  the  equal  benefit  of  those  equally 
interested  in  its  distribution  (James  V. 
James  Cement  Co.,  8  N.  Y.  St.  490),  and  to 
keep  the  trust  property  at  all  times  within 
the  control  of  the  court,  which  could  not  be 
done  if  the  receiver  might  be  sued  without 
its  leave,  or  perhaps  without  its  knowledge, 
in  any  other  court  or  jurisdiction  (Manker 
V.  Phoenix  Loan  Assoc.,  (Iowa  1903)  96  N.  W. 
982). 

Rule  applied  to  actions:  Not  involving 
actual  interference  with  receiver's  possession. 
Martin  v.  Atchison,  2  Ida.  (Hash.)  624,  33 
Pac.  47;  Barton  v.  Barbour,  104  U.  S.  126, 
26  L.  ed.  672;  Thompson  v.  Scott,  23  Fed. 
Cas.  No.  13,975,  4  Dill.  508,  14  Alb.  L.  J. 
(N.  Y. )  400.  For  damasfes.  Montgomery  v. 
Ensim,  126  Ala.  654,  28  So.  626;  Smith  7''.  St. 
Louis,  etc.,  R.  Co..  151  Mo.  391,  52  S.  W. 

[Vr,  D,  2,  a,  (l)] 


378,  48  L.  R.  A.  368  (action  accruing  before 
appointment  of  receiver)  ;  Palvs  v.  Jewett. 
32  N.  J.  Eq.  302;  Reed  V.  Axtell,  84  Va.  231, 
4  S.  E.  587;  Melendy  v.  Barbour,  78  Va.  544; 
Barton  v.  Barbour,  104  U.  S.  126,  26  L.  ed. 
672  (action  for  personal  injuries)  ;  Kennedy 
V.  Indianapolis,  etc.,  R.  Co.,  3  Fed.  97,  2 
Flipp.  704  (action  for  damages  for  injuries 
inflicted  in  operating  railroad).  For  money 
or  property  in  receiver's  hands.  De  Graffen- 
reid  v.  Brunswick,  etc.,  R.  Co.,  5'7  Ga.  22; 
Morrill  v.  Noyes,  56  Me.  458,  96  Am.  Dec. 
486;  Schmidt  v.  Gavner,  59  Minn.  303,  61 
N.  W.  333,  62  N.  W.  265;  Luby  v.  Schulen- 
berg,  13  Mo.  App.  595;  In  re  Christian  Jensen 
Co.,  128  N.  Y.  550,  28  N.  E.  665;  Olds  V. 
Tucker,  35  Ohio  St.  581 ;  Jones  v.  Moore,  106 
Tenn.  188,  61  S.  W.  81  (holding  that  where 
replevin  is  brought  against  a  receiver  with- 
out leave,  and  the  property  is  taken  from  his 
possession,  judgment  of  dismissal  and  for  the 
value  of  the  property  should  be  awarded)  ; 
Brien  v.  Paul,  3  Tenn.  Ch.  357  (holding  that 
where  a  receiver  appointed  by  the  supreme 
court  dies,  a  purchaser  from  one  of  the  liti- 
gants pending  the  litigation  will  not  be  al- 
lowed to  interfere  with  the  possession  of  a 
new  receiver  by  an  independent  suit,  without 
leave  of  the  court  first  obtained  by  permission 
pro  interesse  suo )  ;  Angel  v.  Smith,  9  Ves. 
Jr.  335,  7  Rev.  Rep.  214,  32  Eng.  Reprint 
632  (ejectment).  To  disturb  receiver's  pos- 
session or  to  charge  him  for  acts  done  in 
performance  of  his  duties.  Davis  v.  Gray, 
16  Wall.  (U.  S.)  203,  21  L.  ed.  447.  Or  to 
interfere  with  his  conduct  in  pursuance  of  the 
directions  of  the  court  appointing  him.  Jones 
V.  Crosby,  70  Ga.  726  (holding  that  a  suit  to 
enjoin  a  sale  by  a  receiver  under  the  direc- 
tion of  the  court  appointing  him,  brought 
•without  leave  of  such  court,  is  pronerlv  dis- 
missed) ;  Mallot  V.  State,  158  Ind.  678,  64 
N.  E.  458  (mandamus  refused). 

Action  against  tenant  of  receiver. —  The 
rule  is  applied  where  the  action  is  brought 
ajyainst  the  tenant  of  the  receiver.  Baker  v. 
Carraway,  133  Ala.  502,  31  So.  933  (eject- 
ment) ;  Coleman  v.  Glanville,  18  Grant  Ch. 
(U.  C.)  42  (where  it  was  held  that  a  widow 
entitled  to  dower  was  not  at  liberty,  without 
leave  of  court,  to  proceed  with  an  action 
therefor  against  a  tenant  of  the  receiver  of 
the  property) . 

It  is  only  when  the  court  has  jurisdiction 
to  appoint  a  receiver  that  it  may  do  so,  and 
thus,  by  itself  taking  possession  of  property, 
compel  parties  to  resort  to  it  for  leave  to 
prosecute  suits  at  law  for  the  possession  or 
attachment  of  such  property.  Gilbert  v. 
Block,  51  111.  Ann.  516. 

Paramount  title. —  The  operation  of  the 
rule  is  not  defeated  by  the  fact  that  the  ad- 
verse action  is  brought  upon  a  paramount 
title.  Coleman  v.  Glanville,  18  Grant  Ch. 
(U.  C.)  42. 

An  action  which  is  in  no  sense  one  against 
the  receiver  or  against  any  party  to  the  suit 
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which  the  appointment  was  made;  and  under  the  chancery  rules  a 
receiver  could  not  defend  actions  except  by  authority  of  the  appointing 
court. 

(n)  Extent,  Qualification,  and  Repudiation  of  Rule — (a)  In 
General.  The  court  will  etijoin  prosecution  of  an  action  against  its  receivers 
without  its  consent/^  and  will  stay  such  proceedings  in  the  same  court. The 
interference  with  its  officers  in  this  respect  is  regarded  as  a  contempt/^  as  it  is 
the  duty  of  the  court  to  protect  Mm  from  the  annoyance  and  embarrassment 
of  litigation  instituted  by  others.  In  some  cases  the  requirement  is  held  to  be 
jurisdictional;     and  the  fact  that  the  action  is  brought  with  the  consent  of  the 


brought  and  prosecuted  in  his  behalf,  but 
is  against  defendant  for  an  independent 
wrong,  may  be  maintained  without  leave. 
Farnsworth  v.  Western  Union  Tel.  Co.,  3 
Silv.  Sup.  (N.  Y.)  30,  6  N.  Y.  Suppl.  735. 

Cross  suit  against  receiver  see  infra,  VI, 
D,  2,  d,  (III). 

Suit  by  party  represented  by  receiver  who 
refuses  to  sue  see  supra,  VI,  B,  6. 

80.  Porter  v.  KingTaan,  126  Mass.  141 
[distinguishing  Hills  v.  Parker,  111  Mass. 
508,  15  Am.  Rep.  33,  infra,  note  98]  (holding 
that  equitable  rights  which  it  is  contended 
are  superior  to  the  title  made  by  order  of  the 
court  can  be  ]:)assed  upon  only  in  the  cause  in 
which  that  title  is  created,  and  cannot  be  set 
up  in  an  independent  suit)  ;  Olds  v.  Tucker, 
35  Ohio  St.  581. 

After  discharge  see  infra,  VII,  E. 
Examination  pro  interesse  sno  see  supra, 

IV,  D,  6,  a. 

Foreign  and  ancillary  receiverships  see  in- 
fra, VIII. 

81.  Jfawsas.— Patrick  v.  Eells,  30  Kan. 
680,  2  Pac.  116. 

Ohio. —  Ohio,  etc.,  R.  Co.  v.  Indianapolis, 
etc.,  R.  Co.,  3  Ohio  Pec.  (Reprint)  458,  5  Am. 
L.  Reg.  N.  S.  733. 

South  Carolina. —  Gadsden  v.  Whalev,  14 
S.  C.  210. 

Tennessee. —  Conley  v.  Deere,  1 1  Lea  274. 

Virginia. —  Reynolds  v.  Pettyjohn,  79  Va. 
327;  Davis  v.  Snead,  33  Oratt.'705. 

England. —  Anonymous,  6  Ves.  Jr.  287,  31 
Eng.  Reprint  1055,  where  there  was  a  refer- 
ence to  the  master  whether  it  was  for  the 
benefit  of  the  parties  that  the  receiver  should 
be  at  liberty  to  defend  an  ejectment. 

See  42  Gent.  Dig.  tit.  "  Receivers,"  §  334. 

Costs  in  defending  without  leave. —  In 
Swaby  v.  Dickon,  5  Sim.  629,  9  Eng.  Ch.  629, 
58  Eng.  Reprint  475,  it  was  held  that  a  re- 
ceiver having,  without  the  sanction  of  the 
court,  defended  an  action  arising  out  of  a  dis- 
tress for  rent,  made  by  him  on  a  tenant 
of  the_  estate,  the  court  would  refuse  to  allow 
liim  his  costs  of  the  action.    But  see  Bristowe 

V.  Needham,  2  Phil.  mO,  22  Eng.  Ch.  190,  41 
Eng.  Reprint  914,  holding  that  a  receiver 
who,  without  the  sanction  of  the  court,  de- 
fends an  action  brought  against  him  by  a 
party  to  the  cause,  is  not  "on  that  account 
disentitled  to  the  assistance  of  the  court  in 
recovering  from  such  party  the  extra  costs  of 
the  action;  although  if  his  defense  had  failed 
IIP  would  not,  under  sucli  circumstances,  have 


been  entitled  to  reimbursement.  And  as  to 
costs  generally  see  infra,  VI,  H,  4. 

82.  Montgomery  v.  Enslen,  126  Ala.  654,  28 
So.  626;  J.  I.  Case  Plow  Works  v.  Finks,  81 
Fed.  529,  26  C.  C.  A.  46  (where  leave  was 
given  to  proceed  in  the  cause  in  which  the 
property  was  involved)  ;  Kennedy  ?;.  Indian- 
apolis, etc.,  R.  Co.,  3  Fed.  97,  2  Flipp.  704; 
Simpson  v.  Hutchison,  7  Grant  Ch,  (U.  C.) 
308.    See  also  supra,  IV,  D,  5,  d. 

83.  Fallon  v.  Egberts  'Woolen  Mills  Co.,  56 
N.  Y.  App.  Div.  585,  67  N.  Y.  Suppl.  347 
[affirming  31  Misc.  523,  64  N.  Y.  Suppl. 
466];  De  Groot  v.  Jay,  30  Barb.  (1\.  Y.)  483 
(on  motion  or  petition)  ;  Taylor  v.  Baldwin, 
14  Abb.  Pr.  (N.  Y.)  166. 

84.  Morrill  v.  Noyes,  56  Me.  458,  96  Am. 
Dec.  486;  Smith  v".  Wayne  Cir.  Judge,  84 
Mich.  564,  47  N.  W.  1092  (as  to  receiver  in 
court  having  exclusive  jurisdiction  over  as- 
signments) ;  Greene  v.  Odell,  43  N.  Y.  App. 
Div.  608,  60'  N.  Y.  Suppl.  346;  De  Groot  r. 
Jay,  30  Barb.  (N.  Y.)  483;  James  v.  James 
Cement  Co.,  8  N.  Y.  St.  490  (holding,  how- 
ever, that  where  a  plaintiff,  in  bringing  a 
suit  against  a  receiver  without  leave  of  court, 
was  not  guilty  of  wilful  contempt,  but  acted 
innocently,  on  the  assumption  that  he  had  a 
right  to  sue,  no  other  terms  should  be  im- 
posed on  him  than  such  as  are  necessary  to 
indemnify  the  receiver,  which  will  be  covered 
by  the  payment  of  his  costs  of  motions  to  set 
the  action  aside  and  to  punish  for  contempt)  ; 
Taylor  v.  Baldwin,  14  Abb.  Pr.  (N.  Y.)  166; 
Noe  V.  Gibson,  7  Paige  513;  Davis  r.  Grav, 
16  Wall.  (U.  S.)  203,  21  L.  ed.  447;  Comer 
r.  Felton,  61  Fed.  731,  10  C.  C.  A.  28;  Naum- 
burg  r.  Hyatt,  24  Fed.  898;  Kennedy  v. 
Indianapolis,  etc.,  R.  Co.,  3  Fed.  97.  2  Flipp. 
704;  Hale  V.  Duncan,  11  Fed.  Cas.  No.  5,914, 
6  Reporter  422,  26  Pittsb.  Leg.  J.  (Pa.)  32 
(court  will  enjoin  and  hold  the  breach  of  the 
injunction  a  contempt)  ;  Thompson  r.  Scott, 
23  Fed.  Cas.  No.  13.975.  4  Dill.  508. 

Contempt  in  interfering  with  possession 
generally  see  supra.  TV.  D.  5,  e. 
'  85.  Naumburg  r.  TTyatt.  24  Fed.  898,  duty 
so  to  ])rotect  receiver  whether  the  litigation 
is  in  the  same  court  or  in  another  jurisdic- 
tion. See  also,  gcnerallv,  supra.  TV.  D. 
5,  c. 

86.  Martin  r.  Atchison,  2  Ida,  (TIasb.) 
62  t,  Pnc.  47;  Reed  r.  Axtoll,  84  Va.  2S1, 
4  S.  E.  587;  Kennedy  r.  Indianapolis,  etc..  R. 
Co.,  3  Fed.  97,  2  Flipp,  704,  holding  that 
any   judgment   against   a    receiver  without 

[VI,  D,  2,  a,  (ii),  (a)] 
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appointing  court  must  be  alleged  and  proved;  or  the  action  will  be  dismissed 
upon  demurrer/^  plea,  or  answer;  and  the  appearance  by  the  receiver  to  the 
merits  without  raising  the  objection  will  not  operate  as  a  waiver;  and  while 
one  court  cannot  wrest  from  another  of  coordinate  dignity  property  of  which  the 
latter  has  acquired  prior  possession  and  jurisdiction/^  and  any  judgment  in  another 
court  in  a  suit  affecting  the  receiver's  right  of  possession  is  held  to  be  null  and 
void  in  the  court  appointing  the  receiver  who  was  thus  impleaded  without  its 
leave/^  the  rule  requiring  leave  to  sue  is  not  so  limited  that  the  only  consequence 
resulting  from  prosecuting  the  suit  without  such  leave  is  that  plaintiff  may 
be  restrained  by  injunction  or  attachment  for  contempt. On  the  other  hand 
the  rule  is  held  to  be  one  of  comity  between  courts/*  and  is  not  without  quah- 
fication;  and  in  some  cases  it  is  repudiated  altogether  in  so  far  as  it  operates 
to  deny  the  power  of  another  court  to  exercise  jurisdiction,  or  furnishes  a  defense 
to  the  action  against  the  receiver,  the  remedy,  in  case  a  party  should  proceed 
without  leave,  being  confined  to  contempt  proceedings  or  a  restraining  order,®® 


leave  would  be  a  nullity.  See  also  Texas, 
etc.,  R.  Co.  V.  Cox,  145  U.  S.  593,  12  S.  Ct. 
905,  36  L.  ed.  829. 

The  leading  case  usually  cited  for  this 
position  is  Barton  Barbour,  104  U.  S.  126, 
26  L.  ed.  672,  inpa,  note  96. 

Court  having  exclusive  jurisdiction  of  as- 
signments.— A  statute  relating  to  assign- 
ments for  the  benefit  of  creditors,  and  con- 
ferring on  the  circuit  court  in  chancery  of 
the  proper  county  supervisory  power  over 
all  matters  arising  thereunder,  creates  a 
special  jurisdiction  in  such  courts  over  such 
assignments,  the  exercise  of  which  cannot 
be  interfered  with  by  process  from  other 
courts;  and  one  who,  without  leave  of  the 
court  in  which  an  assignment  is  pending, 
institutes  proceedings  in  another  jurisdiction 
against  its  receivers  appointed  in  the  assign- 
ment proceeding,  in  the  place  of  removed 
assignees  to  enjoin  a  sale  by  the  receivers 
on  the  ground  that  the  assignment  was  void 
is  guilty  of  contempt.  Smith  v.  Wayne  Cir. 
Judge,  84  Mich.  564,  47  N.  W.  1092. 

87.  Reed  v.  Axtell,  84  Va.  231,  4  S.  E. 
587. 

88.  See  inpa,  VI,  G,  2. 

89.  Smith  v.  St.  Louis,  etc.,  R.  Co.,  151 
Mo.  391,  52  S.  W.  378,  48  L.  R.  A.  368  (where 
receiver  appeared  and  pleaded  to  the  merits 
and  also  want  of  permission  to  sue)  ;  Jones 
V.  Browse,  32  W.  Va.  444,  9  S.  E.  873  (de- 
fense set  up  in  answer)  ;  Barton  v,  Barbour, 
104  U.  S.  126,  26  L.  ed.  672  (plea  to  juris- 
diction) ;  American  L.  &  T.  Co.  i;.  Central 
Vermont  R.  Co.,  84  Fed.  917. 

Service  of  summons  set  aside  and  the  writ 
abated  see  Mealaney  v.  Atkins,  4  Pa.  I>ist. 
644. 

Form  of  plea  in  abatement  see  Southern 
Granite  Co.  Wadsworth,  115  Ala.  570,  571, 
22  So.  157. 

90.  Haag  v.  Ward,  89  Mo.  App.  186,  re- 
ceiver cannot  waive  objection  by  appeal 
and  it  is  available  at  any  stage  of  the  pro- 
ceeding. 

91.  See  Courts,  11  Cyc.  988  ei  seq. 

92.  Comer  v.  Felton,  61  Fed.  731,  10 
C.  C.  A.  28. 

No  rights  acquired  by  interference  see  su- 
pra, IV,  D,  7,  e,  (III),  (A),  (B). 

[VI,  D,  2,  a,  (II),  (A)] 


93.  Martin  v.  Atchison,  2  Ida.  (Hash.) 
624,  33  Pac.  47;  Barton  V.  Barbour,  104 
U.  S.  126,  26  L.  ed.  672. 

94.  Ratcliff  v.  Adler,  71  Ark.  269,  72  S.  W. 
896;  Hupfeld  v.  Automaton  Piano  Co.,  66 
Fed.  788. 

95.  Hupfeld  v.  Automaton  Piano  Co.,  66 
Fed.  788,  holding  that  the  rule  that  one 
court  will  not  take  jurisdiction  of  a  suit 
against  a  receiver  appointed  by  another  court 
until  the  consent  of  the  court  which  ap- 
pointed the  receiver  has  been  obtained  does 
not  apply  to  a  suit  in  the  federal  court,  to 
restrain  the  infringement  of  a  patent,  by 
a  receiver  appointed  by  a  state  court,  since 
the  jurisdiction  of  the  federal  court  over 
such  a  suit  is  exclusive,  and  the  application 
of  the  rule  would  leave  it  within  the  power 
of  the  state  court  to  exclude  the  complaint 
from  the  only  tribunal  having  jurisdiction 
of  his  suit.  But  in  Curran  v.  Craig,  22  Fed 
101,  it  was  held  that  in  an  action  at  laM? 
for  damages  for  infringement  of  a  patent 
by  one  who  was  receiver  of  the  property  of 
a  licensee  of  the  patent,  while  the  federal 
court  had  exclusive  jurisdiction,  although 
the  acts  of  the  receiver  were  under  the  order 
of  a  state  court,  comity  required  that  the 
federal  court  suspend  its  proceedings  until 
application  could  be  made  to  the  state  court 
for  a  modification  of  the  improvident  order 
under  which  the  receiver  acted. 

Action  in  court  which  appointed  receiver 
see  infra,  note  96. 

96.  loiva. — 'Manker  v.  Phoenix  Loan  As- 
soc., 124  Iowa  341,  100  K  W.  38;  Allen  v. 
Central  R.  Co.,  42  Iowa  683. 

Kansas. —  St.  Joseph,  etc.,  R.  Co.  v.  Smith, 
19  Kan.  225. 

Minnesota. — ^Leuthold  V.  Young,  32  Minn. 
122,  19  N.  W.  652,  not  a  part  of  the  cause 
of  action. 

l^eio  York. —  Pruyn  v.  McCreary,  105  N.  Y. 
App.  Div.  302,  93  N".  Y.  Suppl.  995  laffirmed 
in  182  N.  Y.  568,  75  N.  E.  1133];  Le  Fevre 
V.  Matthews,  39  N.  Y.  App.  Div.  232,  57 
N.  Y.  Suppl.  128;  Hirshfeld  v.  Kalischer,  81 
Hun  606,  30  N.  Y.  Suppl.  1027  (not  ground 
of  demurrer)  ;  Hackley  v.  Draper,  4  Thomps. 
&  C.  614  [ajfirmed  in  60  N.  Y.  88]  ;  Hutchin- 
son V.  Bein,  46  Misc.  302,  93  N.  Y.  Suppl.  189 


REG  EI  VERS 


[34  Cyc]  415 


or  both,®^  in  the  court  in  which  the  receivership  is  pending,  at  least  where  the 
action  does  not  involve  an  actual  interference  with  the  receiver's  possession/^  and 
the  receiver  may  appear  and  plead  and  waive  the  objection.^® 


[aifirmed  in  104  N.  Y.  App.  Div.  214,  93 
N.  Y.  Suppl.  216]. 

Ohio. —  Tobias  v.  Tobias,  51  Ohio  St.  519, 
38  N.  E.  317,  holding  that  the  receiver  only 
can  raise  the  objection. 

Tennessee. —  Burke  v.  Ellis,  105  Tenn.  702, 
58  S.  W.  855. 

Vermont. —  Roxbury  v.  Central  Vermont  R. 
Co.,  60  Vt.  121,  14  Atl.  92;  Lyman  v.  Central 
Vermont  R.  Co.,  59  Vt.  167,  10  Atl.  346 
(which  cases  are  as  to  actions  for  tort)  ; 
Blmnenthal  v.  Brainard,  38  Vt.  402,  91  Am. 
Dec.  350  (where  it  is  said  that  the  fact  that 
defendants  were  acting  as  receivers  under 
the  appointment  of  a  court  of  chancery  can- 
not be  recognized  as  a  defense  to  an  action 
at  law  for  a  breach  of  any  obligation  or 
duty  which  they  voluntarily  assumed  in  mat- 
ters conducted  or  carried  on  by  them  while 
acting  as  such  receivers). 

Wisconsin. — Kinney  v.  Crocker,  18  Wis.  74. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  340. 

Such  restraining  order  operates  upon  the 
parties,  not  upon  the  court  in  which  the 
action  is  brought.  Burke  i\  Ellis,  105  Tenn. 
702,  58  S.  W.  855;  Lyman  v.  Central  Ver- 
mont R.  Co.,  59  Vt.  167,  10  Ati.  346. 

The  authority  of  Barton  v.  Barbour,  104 
U.  S.  126,  26  L.  ed.  672,  for  the  proposition 
that  leave  to  sue  is  jurisdictional  is  at- 
tacked or  questioned  in  Ratcliff  v.  Adler, 
71  Ark.  269,  72  S.  W.  896:  Manker  v.  Phoenix 
Loan  Assoc.,  124  Iowa  341,  100  N.  W.  38; 
James  v.  James  Cement  Co.,  8  N.  Y.  St.  490 
(in  which  cases  the  rule  of  that  decision  is 
considered  as  limited  to  actions  in  foreign 
jurisdictions,  and  to  have  no  application  to 
actions  in  the  same  court,  or  the  court  pre- 
sided over  by  the  same  judge,  as  that  in 
which  the  receiver  w^as  appointed)  ;  Lyman 
'v.  Central  Vermont  R.  Co.,  59  Vt.  167,  10 
Atl.  346.  To  the  same  effect  where  the 
action  is  in  the  same  court.  Murray  v. 
Etchepare,  132  CaL  286,  64  Pac.  282;  Mayor 
V.  Northern  Trust  Co.,  93  111.  App.  314; 
Payson  v.  Jacobs,  38  Wash.  203,  80  Pac. 
429  [distinguishing  and  in  effect  overruling 
Brown  v.  Rauch,  1  Wash.  497,  20  Pac.  785]. 
But  see  In  re  Christian  Jensen  Co.,  128  N.  Y. 
550,  28  N.  E.  665,  recognizing  the  rule  in 
Barton  v.  Barbour,  supra,  as  applied  to  an 
action  to  recover  possession,  which  it  is  said 
cannot  be  maintained  without  leave.  And 
sec  Farnsworth  v.  Western  Union  Tel.  Co., 
53  Hun  (N.  Y.)  636,  6  N.  Y.  Suppl.  735, 
where  the  authority  of  Barton  v.  Barbour, 
supra,  is  recognized,  although  the  precise 
point  was  not  decided,  in  the  case  of  an 
action  in  a  state  court  against  the  receiver 
of  a  federal  court. 

Presumption  of  leave. —  It  has  been  held 
that  since  the  failure  to  obtain  leave  to  sue 
a  receiver  does  not  affect  the  jurisdiction, 
such  leave  will  be  presumed  where  the  re- 
c^^iver  appeared  without  objection.  Carter  v. 
Rodewakl,  108  111.  351   (receiver  of  federal 


court  sued  in  state  court)  ;  Manker  v.  Phoenix 
Loan  Assoc.,  124  Iowa  341,  100  N.  W.  38; 
Payson  v.  Jacobs,  38  Wash.  203,  80  Pac.  429 
(the  two  cases  last  cited  involving  actions  in 
the  same  court  in  which  the  receiver  w^as  ap- 
pointed ) . 

Order  nunc  pro  tunc. — The  leave  to  sue  may 
be  granted  nunc  pro  tunc  after  the  action 
against  the  receiver  has  been  begun.  Hirsh- 
feld  V.  Kalischer,  81  Hun  (N.  Y.)  606,  30 
N.  Y.  Suppl.  1027. 

97.  Hirshfeld  v.  Kalischer,  81  Hun  (N.  Y.) 
606,  30  N.  Y.  Suppl.  1027. 

98.  Illinois. —  Mulcahey  v.  Strauss,  151 
111.  70,  37  N.  E.  702 ;  Fox  River  Paper  Co.  v. 
Western  Envelope  Co.,  109  111.  App.  393. 

Iowa. —  Allen  v.  Central  R.  Co.,  42  Iowa 
683. 

Massachusetts. — ■  American  Steel,  etc.,  Co. 
V.  Bearse,  194  Mass.  596,  80  N.  E.  623. 

North  Carolina. —  Wilson  v.  Rankin,  129 
N.  C.  447,  40  S.  E.  310,  waiver  by  failure  to 
demur. 

Tennessee. —  Burke  v.  Ellis,  105  Tenn.  702, 
58  S.  W.  855,  holding  that  a  receiver  of  rail- 
road may  be  sued  in  another  court  for  his 
torts  and  defaults  in  operating  the  road,  al- 
though the  court  appointing  him  still  has 
power  to  direct  how  pajrment  shall  be  made 
by  the  receiver,  and  that  an  order  enjoining 
all  bondholders,  creditors,  and  others  inter- 
ested in  the  property  from  bringing  suits 
against  the  receiver  in  any  other  court  ap- 
plied only  to  suits  of  bondholders,  creditors, 
and  others  whose  claims  were  in  existence  at 
the  time  the  receiver  was  appointed,  and  not 
to  claims  for  such  torts. 

Wisconsin. —  Kinney  v.  Crocker,  18  Wis. 
74. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  340. 

Action  interfering  with  possession  not 
maintainable  see  In  re  Christian  Jensen  Co., 
128  N.  Y.  550,  28  N.  E.  665  [affirming  59 
K  Y.  Super.  Ct.  552,  15  N.  Y.  Suppl.  144] ; 
Case  V.  Duffy,  86  N.  Y.  Suppl.  778. 

Property  in  which  receiver  has  no  interest. 
—  In  Hills  i\  Parker,  111  Mass.  508,  15  Am. 
Rep.  63  [distinguished  in  Porter  v.  Kingman, 
126  Mass.  141,  supra,  note  78],  it  is  held 
that,  although  plaintiff  in  replevin  may  be  in 
contempt,  he  may  nevertheless  maintain  his 
action  without  leave  against  the  agent  of  a 
railroad  company  whose  property  is  in  the 
hands  of  receivers,  for  a  locomotive  engine  in 
which  the  company  has  no  interest,  although 
it  is  used  on  the  road. 

99.  Illinois. —  Mulcahey  v.  Strauss,  151 
111.  70,  37  N.  E.  702  (waiver  by  failure  to 
move  to  dismiss)  ;  Carter  v.  Rodewald,  108 
111.  351;  Fox  River  Paper  Co.  r.  Western 
Envelope  Co.,  109  111.  Api^.  393  (waiver  of 
allegation  of  leave  bv  appearance). 

Elkhart 'Car- Works  Co.  r.  Ellis, 
113  Tnd-  215,  15  N.  E.  249. 

]\fassachusetts. —  American  Steel,  etc.,  Co. 
V.  Bearse,  194  Mass.  596,  80  N.  E.  623. 

[VI,  D,  2,  a,  (ii\  (a)] 
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(b)  Statutory  Modification  of  Rule.  The  rule  requiring  leave  to  sue  a  receiver 
is  sometimes  modified  by  local  statutes  and  has  been  changed  by  act  of  congress 
so  far  as  the  courts  of  the  United  States  are  concerned,  by  permitting  a  receiver 
appointed  by  those  courts  to  be  sued  in  another  jurisdiction  in  cases  where  his 
act  is  drawn  in  question  in  transactions  connected  with  the  property  in  his  hands, 
arising  during  the  discharge  of  his  duties  as  such  official/  Such  provision  does 
not  authorize  the  bringing  of  all  actions  without  limitation,  but  only  such  as  are 
of  the  class  mentioned;  as  to  others  leave  of  court  should  be  obtained.^  Thus  a 
state  statute  providing  that  a  receiver  may  be  sued  in  respect  to  any  act  or  trans- 
action in  carrying  on  the  business  connected  with  the  property  intrusted  to  iiim 
does  not  authorize  a  suit  against  the  receiver,  without  leave,  for  the  corpus  of  the 
estate,^  and  the  operation  of  the  federal  statute  *  has  been  restricted  in  the  same 
manner  to  causes  in  respect  to  acts  or  transactions  of  the  receiver,^  and  does  not 


Nebraska. —  Flentham  i:.  Steward,  45  Nebr. 
640,  63  K  W.  924. 

NeiD  York. —  Hubbell  v.  Dana,  9  Haw.  Pr. 
424. 

0/mo.— Tobias  v.  Tobias,  51  Ohio  St.  519, 
38  N.  E.  317. 

Washington. —  Payson  v.  Jacobs,  38  Wash. 
203,  80  Pac.  429  Idistinguishing  Brown  v. 
Ranch,  1  Wash.  497,  20  Pac.  785,  in  that  it 
was  decided  by  the  territorial  court  upon 
the  authority  of  Barton  v.  Barbour,  104  U.S. 
126,  the  doctrine  of  which  case  was  changed 
by  federal  statute]  (which  was  a  foreclosure 
suit,  the  court  holding  further  that  the  objec- 
tion being  raised  in  a  collateral  proceeding  it 
would  be  presumed  that  leave  was  obtained, 
especially  where  the  suit  against  the  receiver 
was  in  the  same  court  which  appointed  him)  ; 
Sligh  V.  Shelton  Southwestern  P.  Co.,  20 
Wash.  16,  54  Pac.  763  (action  in  same  court 
which  appointed  the  receiver). 

United  ^States. —  Naumburg  v.  Hyatt,  24 
Fed.  898.  See  also  In  re  Young,  7  Fed.  855, 
where,  after  submitting  to  jurisdiction  of 
state  court  in  replevin  against  the  custodian 
of  the  receiver,  it  was  held  too  late  to  com- 
plain that  the  action  was  in  contempt  of  the 
federal  court. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  340. 
See  also  supra,  IV,  D,  5,  e. 

When  the  receiver  invokes  affirmative  re- 
lief he  cannot  thereafter  question  the  juris- 
diction to  which  he  has  voluntarily  submitted. 
Manker  v.  Phoenix  Loan  Assoc.,  124  Iov,^a  341, 
100  N.  W.  38;  Flentham  v.  Steward,  45  Nebr. 
640,  63  N.  W.  924. 

The  court  may  waive  the  contempt.  Naum- 
burg  V.  Hyatt,  24  Fed.  898. 

Where  the  receiver  resigned  after  suit 
brought  by  leave  of  the  court  appointing 
him,  it  was  held  that  if  it  was  necessary  to 
reobtain  leave  as  to  the  new  receiver  who 
was  made  a  party  upon  the  resignation  of 
the  ifirst,  failure  to  do  so  would  not  consti- 
tute such  error  as  to  require  a  reversal  of  the 
judgment  in  the  absence  of  exceptions  urged 
at  the  proper  time  and  in  the  proper  manner, 
and  in  the  absence  of  assignments  of  error. 
Fordyce  v.  Dixon,  70  Tex.  694,  8  S.  W.  504. 

1.  See  the  statutes  of  the  several  states. 
And  see  Act  Cong.  March  3,  1887,  e.  373,  §  3 
(24  U.  S.  St.  at  L.  554)  ;  Aug.  13,  1888, 
e.  866,  §  3  (25  U.  S.  St.  at  L.  436)   [U.  S. 

[VI,  D,  2,  a,  (ll),  (b)] 


Comp.  St.  (1901)  p.  582],  under  which  it  is 
provided  that  every  receiver  or  manager  of 
any  property  appointed  by  any  court  of  the 
United  States  may  be  sued  in  respect  of  any 
act  or  transaction  of  his  in  carrying  on  the 
business  connected  with  such  property,  with- 
out the  previous  leave  of  the  court  in  which 
such  receiver  or  manager  was  appointed;  but 
that  such  suit  shall  be  subject  to  the  general 
equity  jurisdiction  of  the  court  in  which  such 
receiver  or  manager  was  appointed,  so  far  as 
the  same  shall  be  necessary  to  the  ends  of 
justice. 

Application  to  existing  causes  of  action. — 

The  federal  statute  v/as  held  applicable  to 
causes  of  action  then  existing,  and  to  pending 
receiverships;  and  the  proviso  in  section  6 
that  "  this  act  shall  not  affect  the  jurisdic- 
tion over  or  disposition  of  "  any  pending  suit 
was  held  merely  intended  to  limit  the  effect 
of  the  repealing  clause  contained  in  that  sec- 
tion. Texas,  etc.,  R.  Co.  v.  Cox,  145  U.  S. 
593,  12  S.  Ct.  905,  36  L.  ed.  829. 

2.  Bennett  v.  Northern  Pac.  R.  Co.,  17 
Wash.  534,  50  Pac.  496  (showing  that  the 
language  in  McNulta  v.  Lochridge,  141  U.  S. 
327,  12  S.  Ct.  11,  35  L.  ed.  796,  infra,  note  5, 
was  not  intended  to  lay  down  a  different 
rule,  but  was  applied  to  the  receiver  so  far 
as  the  duration  of  his  appointment  was  con- 
cerned) ;  Minot  V.  Mastin,  95  Fed.  734,  37 
C.  C.  A.  234  (which  cases  refer  to  the  pro- 
vision of  the  federal  statute  supra,  note  1). 

Set-off  or  counter-claim  see  -infra,  text  and 
note  55. 

3.  Baker  v.  Carraway,  133  Ala.  502,  31 
So.  933,  requiring  leave  to  a  mortgagor  to 
maintain  ejectment  against  the  lessee  of  a 
receiver. 

4.  See  supra,  note  1. 

5.  See  the  cases  cited  infra,  this  note. 
Examples  of  actions  requiring  leave.— To 

quiet  title  to  land  claimed  by  plaintiff  under 
an  allegation  that  the  company  and  its  re- 
ceiver claimed  some  interest  therein.  Ben- 
nett V.  Northern  Pac.  R.  Co.,  17  Wash.  534, 
50  Pac.  496.  To  establish  right  to  property 
in  receiver's  hands.  J.  I.  Case  Plow  Works 
V.  Finks,  81  Fed.  529,  26  C.  C.  A.  46.  To 
interfere  with  receiver's  possession.  South- 
ern Granite  Co.  v.  Wadsworth,  115  Ala.  570, 
22  So.  157  (detinue)  ;  Hollifield  v.  Wrights- 
ville,  etc.,  R.  Co.,  99  Ga.  365,  27  S.  E.  715. 
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limit  the  power  of  the  court  which  appointed  the  receiver  to  protect  the  property 
in  his  custody  from  external  attack.^ 

(c)  &mt  in  Same  Court.    It  has  been  held  also  that  the  rule  requiring  one  to 


To  recover  money  in  the  receiver's  hands. 
Clukies  V.  New  York  Bank,  74  N.  Y.  App. 
Div.  38,  76  N.  Y.  Suppl.  826.  To  foreclose 
mortgage.  American  Loan,  etc.,  Co.  v.  Cen- 
tral Vermont  R.  Co.,  84  Fed.  917.  Garnish- 
ment proceedings.  Glover  v.  Thayr,  101  Ga. 
824,  29  S.  E.  36;  New  York  Cent.  Trust  Co. 
V.  Chattanooga,  etc.,  E.  Co.,  68  Fed.  685. 
Proceedings  to  condemn  property  under  the 
right  of  eminent  domain.  Buckhannon,  etc., 
R.  Co.  V.  Davis,  135  Fed.  707,  68  C.  C.  A. 
345  [affirming  131  Fed.  115],  holding  that 
the  refusal  of  the  receiver  to  agree  on  a 
crossing  at  a  particular  place,  etc,  does  not 
constitute  "  an  act  or  transaction "  by  the 
receiver  within  the  statute.  To  enforce  claim 
against  owner  of  property,  which  arose  prior 
to  receivership.  Farmers'  L.  &  T.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  118  Fed  204.  Suit  by  a 
stock-holder  of  a  corporation  against  its  re- 
ceiver and  others  on  a  cause  of  action  which 
accrued  before  the  appointment  and  upon 
which  the  receiver  has  refused  to  sue.  Sw;ope 
v.  Villard,  61  Fed,  417.  But  compare  with 
the  foregoing  cases  Stoltz  v.  Milwaukee,  etc., 
E.  Co.,  104  Wis.  47,  80  N.  W.  68  (where  it 
was  held  that  under  the  statute  in  that  state 
which  contemplated  that  upon  condemnation 
proceedings  no  permanent  interest  in  the 
property  could  be  acquired  before  actual  pay- 
ment of  the  damages  awarded  or  until  pro- 
vision made  for  such  payment  as  prescribed 
by  law,  a  suit  against  a  railroad  company 
and  its  receivers  could  be  maintained  for  the 
purpose  of  restraining  the  operation  of 
the  road  until  payment  of  such  damages)  ; 
Royal  Trust  Co.  v.  Washburn,  etc.,  E.  Co., 
139  Fed.  865,  71  C.  C.  A.  579  (where  it  Was 
held  that  one  might  resort  to  a  suit  in  an- 
other court  even  though  the  purpose  thereof 
was  to  enjoin  the  acts  of  the  receiver  under 
the  authority  of  the  court  appointing  him 
without  being  .guilty  of  contempt,  if  he  stops 
short  of  actual  physical  interference  with 
the  possession;  that  the  officer  in  executing 
the  writ  might  go  as  far  as  the  service 
thereof  if  he  does  not  actually  and  physically 
interfere  with  the  receiver's  possession,  and 
that  the  mere  institution  of  the  suit  by  the 
party  was  not  an  interference ) . 

Examples  of  actions  not  requiring  leave. — 
Suit  by  assignee  of  a  claim  for  wages  against 
receiver.  Trumbull  v.  Makeever,  9  Colo.  App. 
350,  48  Pac.  825.  Tort  for  damages  in  oper- 
ating. Malott  V.  Hawkins,  159  Ind.  127,  63 
N.  E,  308  (for  negligent  killing  in  operating 
railroad)  ;  Fullerton  v.  Fordyce,  121  Mo.  1, 
25  S.  W.  587,  42  Am.  St.  Eep.  516  (personal 
m juries);  Eobinson  v.  Mills,  25  Mont.  391,  65 
Pac.  114  (failure  of  receiver  of  a  water  com- 
pany to^  put  a  street  in  a  safe  condition,  al- 
though it  was  excavated  and  defectively  filled 
by  the  company  before  his  appointment)  ; 
Meyer  i;.  Harris,  61  N.  J.  L.  83,  38  Atl.  690 
(injuries  caused  by  the  maintenance  by  the 
receiver  of  a  railroad  of  a  structure  which 
[27] 


operates  as  a  nuisance)  ;  Schonberg  v.  Cowen, 
7  Ohio  S.  &  C.  PI.  Dec.  522,  7  Ohio  N.  P.  152; 
Fordyce  v.  Withers,  1  Tex.  Civ.  App.  540,  20 
S.  W.  766  (personal  injuries)  ;  Gableman  v. 
Peoria,  etc.,  E.  Co.,  179  U.  S.  335,  21  S.  Ct. 
171,  45  L.  ed.  220  (personal  injuries)  ;  Eddy 
V.  Lafayette,  163  U.  S.  456,  16  S.  Ct.  1082, 
41  L.  ed.  225  [affirming  49  Fed.  807,  1  C.  C.  A. 
441];  Texas,  etc.,  E.  Co.  v.  Johnson,  151 
U.  S.  81,  14  S.  Ct.  250,  38  L.  ed.  81  (personal 
injuries)  ;  Jones  v.  The  St.  Nicholas,  49  Fed. 
671  (marine  tort) . 

Scope  of  act. —  The  act  of  congress  was 
intended  to  place  such  receivers  of  railroad 
companies  upon  the  same  plane  with  the  rail- 
road companies,  as  respects  their  liability  to 
be  sued  for  acts  done  while  operating  rail- 
roads. Eddy  V.  Lafayette,  163  U.  S.  456,  16 
S.  Ct.  1082,  41  L.  ed.  225  [affirming  49  Fed. 
807,  1  C.  C.  A.  441]  ;  McNulta  v.  Lochridge, 
141  U.  S.  327,  12  S.  Ct.  11,  35  L.  ed.  796 
[affirming  137  HL  270,  27  N.  E.  452,  31  Am. 
St.  Eep.  362]. 

Claim  against  successive  receiver. —  The  act 
of  congress  applies  to  such  a  receiver  in  re- 
spect of  an  act  of  his  predecessor  in  the  office, 
and  it  was  not  intended  by  the  word  "  his  " 
in  the  expression  "  any  act  or  transaction  of 
his  "  in  respect  of  which  the  license  to  sue  is 
granted  to  limit  the  right  to  sue  to  cases 
where  the  cause  of  action  arose  from  the  con- 
duct of  the  receiver  himself  or  his  agents. 
McNulta  V.  Lochridge,  141  U.  S.  327,  12  S. 
Ct.  11,  35  L.  ed.  796  [affirming  137  111.  270, 
27  N.  E.  452,  31  Am.  St.  Eep.  362].  But  in 
Jones  V.  Schlapback,  81  Fed.  274,  it  was  held 
that  a  receiver  appointed  by  a  federal  court 
for  a  road  formerly  constituting  part  of  a 
larger  system  is  not  liable  to  be  sued  in  an- 
other court,  without  permission  of  the  ap- 
pointing court,  for  alleged  wrongful  acts  com- 
mitted in  the  operation  of  the  road  by  the 
receivers  of  the  whole  system,  whom  he  has 
displaced;  and  such  a  suit  will  be  enjoined. 

The  appointing  court  cannot  restrain  the 
bringing  of  suits  which  come  within  the 
statute.  Central  Trust  Co.  v.  East  Tennes- 
see, etc.,  E.  Co.,  59  Fed.  523. 

And  notice  requiring  the  filing  of  claims 
given  pending  an  action  against  a  receiver 
does  not  preclude  the  prosecution  of  such 
action  to  final  judgment.  Erb  v.  Popritz,  59 
Kan.  264,  52  Pac.  871,  68  Am.  St.  Eep.  362. 
But  see  Dillingham  v.  Kelly,  8  Tex.  Civ.  App. 
113,  27  S.  W.  806. 

But  where  the  federal  court  has  taken 
jurisdiction  of  a  suit  by  the  receiver  of  a 
national  bank  for  the  disposition  of  the  as- 
sets, an  injunction  by  that  court  prohibiting 
a  stock-holder  of  the  insolvent  bank  from 
instituting  proceedings  to  obtain  control  of 
the  assets  does  not  violate  the  statute. 
Stateler  v.  California  Nat.  Bank,  77  Fed. 
43. 

6.  Ex  p.  Tvler,  149  U.  S.  164.  13  S.  Ct. 
785,  37  L.  ed.'689. 
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apply  for  redress  against  a  receiver  to  the  court  which  appointed  him  in  the  case 
in  which  he  was  appointed  is  met  in  a  proper  case  by  an  original  bill  filed  in  the 
same  court.  And  where  mandamus  proceedings  against  the  receiver  of  a  quasi- 
public  corporation  are  instituted  in  and  entertained  by  the  court  which  appointed 
him,  for  the  purpose  of  compelling  the  performance  of  a  public  duty  of  the  cor- 
poratioU;  it  is  held  that  he  cannot  object  that  the  relief  sought  might  have  been 
obtained  by  a  more  summary  and  less  formal  remedy.^ 

(d)  As  to  Successive  Receivers.  Permission  by  the  court  to  bring  an  action 
against  its  receiver  will  apply  to  a  receiver  appointed  on  the  resignation  of  the 
one  who  was  acting  when  the  permission  was  given.  ^ 

(e)  Action  to  Enforce  Personal  Liability.  If  a  receiver  takes  property  under 
an  order  of  the  court  and  not  in  the  possession  of  one  claiming  it,  the  court  will 
restrain  the  prosecution  of  an  action  by  such  person  against  the  receiver  for  con- 
version brought  without  leave. But  the  rule  that  an  officer  does  not,  by  reason 
of  his  office,  obtain  any  immunity  from  liability  for  his  torts  "  applies  to  a  receiver/^ 
and  actions  to  enforce  such  liability/^  as  where  he  assumes  to  take  and  hold  prop- 
erty not  embraced  in  the  order  appointing  him,  may  be  brought  in  another  court 
without  leave.^* 


7.  Jones  v.  Stewart,  .(Tenn.  Ch.  App.  1900) 
61  S.  W.  105.  In  this  case  it  was  said  that 
a  petition  in  the  cause  is  preferable  as  better 
enabling  the  court  to  protect  the  rights  of  all 
the  parties.  The  receiver  here  was  appointed 
after  entry  of  a  final  decree  and  thereafter  an 
appeal  was  taken  and  it  was  held  that  he  be- 
came an  officer  of  the  appellate  court  subject 
to  its  direction  and  control  in  so  far  as  the 
remedy  of  the  party  to  apply  for  directions 
might  be  concerned,  but  that  strangers  to  the 
cause  had  no  such  redress  by  motion  or  peti- 
tion in  the  appellate  court  because  they  had 
no  status  in  the  cause  and  because  that  court 
could  not  entertain  such  application  without 
going  beyond  its  powers  and  exercising  orig- 
inal jurisdiction;  that  in  such  a  case  a 
stranger  to  the  cause  might  file  a  separate 
bill  in  the  court  in  which  the  receivership 
originated  to  protect  his  rights  as  owner  of 
the  property  involved  and  to  restrain  inter- 
ference therewith  by  the  receiver.  But  see 
Goodnough  v.  Gatch,'  37  Oreg.  5,  60  Pac.  383, 
infra,  note  29. 

Original  bill  in  same  cause  by  party  to 
receivership  cause. —  In  Payne  v.  Baxter,  2 
Tenn.  Ch.  517,  it  was  held  that  an  original 
bill  against  a  receiver  by  a  party  to  the  suit 
in  which  the  receiver  was  appointed  is  un- 
necessary, unwarranted,  and  a  contempt  of 
court  and  that  no  such  leave  could  be  obtained 
by  the  party  to  the  suit  for  the  reason  that 
his  remedy  is  by  motion  or  petition  in  that 
suit. 

8.  Ft.  Dodge  v.  Minneapolis,  etc.,  P.  Co., 
87  Iowa  389,  54  N.  W.  243,  to  compel  con- 
struction of  street  crossing. 

9.  Fordyce  v.  Dixon,  70  Tex.  694,  8  S.  W. 
504,  where  the  action  was  brought  against  the 
original  receiver  under  the  permission,  who 
resigned  thereafter. 

10.  Montgomery  v.  Enslen,  126  Ala.  654, 
28  So.  626.  But  in  Fallon  v.  Egberts  Woolen 
Mills  Co.,  56  N.  Y.  App.  Div.  585,  67  N.  Y. 
Suppl.  347  [affirming  31  Misc.  523,  64  K  Y. 
Suppl,  466],  it  was  held  that  after  one  who 
claimed  money  in  the  hands  of  a  temporary 
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receiver  had  made  himself  a  party  on  the 
accounting  of  such  receiver,  to  claim  such 
money,  and  the  court  ordered  it  to  be  retained 
by  the  permanent  receiver  an  action  could 
not  be  brought  against  the  receiver  person- 
ally and  such  action  will  be  stayed,  although 
if  the  claimant  had  not  so  appeared  on  the 
accounting  but  in  the  first  instance  had  de- 
manded the  money  from  the  receiver,  upon 
the  latter's  refusal  he  would  have  been  sub- 
ject to  a  personal  action  without  leave. 

Order  as  protection  in  same  court. —  Re- 
dress for  the  acts  of  a  receiver  claimed  to 
be  trespassing  while  acting  under  directions 
of  the  court  is  not  to  be  sought  before  the 
same  tribunal.  The  court  does  not  punish  its 
officer  for  disobedience  to  its  orders.  Heise  v. 
Starr,  44  111.  App.  406. 

11.  See,  generally,  Officees,  29  Cyc.  1440 
et  seq. 

12.  See  supra,  VI,  D,  1. 

13.  Manning  v.  Monaghan,  10  Bosw. 
(N.  Y.)  231  [reversed  on  other  grounds  in 
28  N.  Y.  585],  action  for  damages  against  re- 
ceiver and  the  party  on  whose  motion  he  was 
appointed,  for  sale  of  property  contrary  to 
receiver's  duty. 

14.  Hills  V.  Parker,  111  Mass.  508,  15  Am. 
Rep.  63  (replevin);  Kenney  v.  Ranney,  96 
Mich.  617,  55  N.  W.  982  (against  receiver  of 
mortgaged  property  for  taking  and  selling 
property  not  covered  by  the  mortgage)  ;  Kirk 
V.  Kane,  87  Mo.  App.  274;  Curran  v.  Craig, 
22  Fed.  101  {supra,  note  95)  ;  In  re  Young, 
7  Fed.  855. 

A  receiver  cannot  forcibly  take  property 
from  a  stranger  to  the  record  (see  supra, 

IV,  D,  5,  h,  (ii)),  and  if  he  does  so  the  order 
of  the  court  appointing  him  is  no  protection 
and  such  stranger  may  pursue  the  usual  com- 
mon-law remedies  to  enforce  his  rights  and 
is  not  guilty  of  contempt  in  so  doing.  Kirk 

V.  Kane,  87  Mo.  App.  274;  Brein  v.  Light,  36 
Misc.  (N.  Y.)  112,  72  N.  Y.  Suppl.  1087; 
Dewey  v.  Finn,  18  N.  Y.  Wkly.  Dig.  558. 
Replevin  is  maintainable.  Campbell  v.  Lepan, 
19  U.  C.  C.  P.  31. 
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1).  Granting  Leave  or  Disposing  of  Controversy  —  (i)  Proceedings  IN 
General.  The  application  for  leave  to  sue  a  receiver  should  be  made  to  the 
court  which  appointed  him/^  and  the  petition  should,  on  its  face,  show  that  the 
petitioner  has  a  case.  The  court  should  not  allow  its  receiver  to  be  harassed 
by  a  suit  where,  according  to  his  own  showing,  the  petitioner  has  no  cause  of 
action. The  application  is  in  effect  a  motion  in  the  cause, and,  it  has  been 
held,  cannot  be  granted  in  any  other  cause  than  that  in  which  the  receivership 
is  pending. But  the  rule  requiring  leave  is  practically  complied  with,  when 
leave  is  granted  by  a  judge  in  vacation  and  the  suit  is  afterward  tried  by  him  in 
term-time.  Such  a  subsequent  entertainment  and  trial  of  the  suit  is  equivalent  to 
a  direct  authorization  for  its  institution.^*^  In  a  proper  case  the  court  may,  after 
the  action  is  brought,  grant  leave  nunc  pro  tuncj^^  and  mere  delay  in  entering 
the  order,  which  had  been  regularly  granted,  until  after  the  action  is  commenced 
will  not  require  the  setting  aside  of  the  summons  and  process  but  the  order  when 
entered  will  take  effect  as  of  the  day  it  was  granted. 

(ii)  Discretion  to  Grant  Leave  or  Try  Controversy?'^  It  was  not 
according  to  the  course  of  the  court  of  chancery  to  refuse  liberty  to  try  a  right 
claimed  against  its  receiver,  unless  it  was  perfectly  clear  that  there  was  no  founda- 
tion for  the  claim,^^  and  while  it  has  been  held  that  the  court  cannot  properly 
refuse  leave  to  bring  an  action  at  law  upon  a  purely  legal  right,  when  the  appli- 
cant comes  in  asldng  for  a  trial  at  law  and  by  jury,^*  it  is  otherwise  when  the 


If  the  receiver  acts  under  an  order  which 
is  coram  non  judice  an  action  against  him 
individually  without  leave  is  not  a  contempt. 
Kroner  v.  Reilly,  49  N.  Y.  App.  Div.  41,  63 
N.  Y.  Suppl.  527. 

15.  Wilson  V.  Rankin,  129  K  C.  447,  40 
S  E.  310. 

Courts  of  other  judicial  districts.— An  ap- 
plication for  leave  to  sue  a  receiver  is  within 
a  code  provision  that  a  motion  upon  notice 
in  an  action  in  the  supreme  court  must  be 
made  Avithin  the  judicial  district  in  which  the 
action  is  triable  or  in  a  county  adjoining  that 
in  which  it  is  triable.  Matter  of  Commercial 
Bank,  35  N.  Y.  App.  Div.  224,  54  N.  Y.  Suppl. 
722.  And  such  motion  cannot  be  made  in  one 
judicial  district,  while  a  general  order,  made 
by  the  court  in  another  district,  restraining 
all  interference  with  the  receiver  is  in  force. 
The  general  order  must  first  be  vacated  or 
modified.  Wilkinson  v.  North  River  Constr. 
Co.,  66  How.  Pr.  (N.  Y.)  423. 

General  license  in  order  of  appointment 
see  infra,  VI,  D,  2,  c. 

16.  Jordan  v.  Wells,  13  Fed.  Cas.  No. 
7,527,  3  Woods  527. 

If  the  petitioner  makes  a  prima  facie  case 
by  his  petition  and  affidavits,  it  is  held  that 
leave  should  be  granted,  and  that  the  court 
should  not  undertake  in  advance  to  decide 
the  case  against  him.  Jordan  v.  Wells,  1;^ 
Fed.  Cas.  No.  7,527,  3  Woods  527.  See  also 
In  re  McElrath,  16  Fed.  Cas.  No.  8,780,  2 
Dill.  460,  where  leave  was  granted,  a  constitu- 
tional question  being  involved.  But  in  Le- 
high Coal,  etc.,  Co.  v.  New  Jersey  Cent.  R. 
Co.,  38  N.  J.  Eq.  175,  it  is  hold  that  on  a 
petition  for  leave  to  sue  a  receiver  on  con- 
tracts made  with  his  predecessor,  the  question 
whether  the  receiver  was  bound  by  his  prede- 
cessor's contracts  being  one  for  the  exclusive 
jurisdiction  of  equity,  that  court  should  in- 
quire into  the  facts  before  taking  action  on 
t!io  petition. 

17.  Matter  of  Commercial  Bank,  35  N.  Y. 


App.  Div,  224,  54  N.  Y.  Suppl.  722  (holding 
that  its  character  is  not  changed  by  entitling 
it  "  In  the  Matter  of,"  etc.,  instead  of  in  the 
action);  De  Groot  v.  Jay,  30  Barb.  (N.  Y.  1 
483  (special  motion).  But  it  is  proper  and 
more  regular  to  entitle  the  motion  as  of  the 
cause  in  which  the  receiver  was  appointed. 
Wilson  V.  Rankin,  129  N.  C.  447,  40  S.  E. 
310. 

18.  Links  v.  Connecticut  River  Banking 
Co.,  66  Conn.  277,  33  Atl.  1003.  But  see  in 
this  connection  infra,  VI,  D,  2,  c,  (ii). 

19.  Wade  v.  Ringo,  62  Mo.  App.  414. 
Different  judges   of   same  court. —  Under 

one  code  provision  conferring  jurisdiction  to 
appoint  receivers  on  the  judges  of  the  su- 
perior court  having  authority  to  grant  in- 
junctions, and  another  conferring  jurisdiction 
to  grant  injunctions  upon  the  resident  judge 
of  the  district,  or  the  judge  assigned  to  the 
district,  or  holding  by  exchange  the  courts 
of  the  district,  it  was  held  that  a  resident 
judge  of  the  superior  court  could  grant  leave 
in  vacation  to  sue  a  receiver  appointed  in 
term-time  by  another  superior  court  judge 
holding  court  in  the  district.  Wilson  v. 
Rankin,  129  N.  C.  447,  40  S.  E.  310. 

20.  See  supra,  note  96. 

21.  Marshall  v.  Friend,  33  Misc.  (N.  Y.) 
443,  68  N.  Y.  Suppl.  502  [af/irmcd  in  59  N.  Y. 
App.  Div.  628,  69  N.  Y.  Suppl.  1140]. 

22.  Appealability  of  order  see  Appeal  and 
Ekror,  2  Cvc.  612. 

23.  Vanderbilt  r.  New  Jersey  Cent.  R.  Co., 
43  N.  J.  Eq.  669,  12  Atl.  188;  Palvs  r.  Jewett. 
32  N.  J.  Eq.  302;  Jordan  v.  Wells.  13  Fed. 
Cas.  No.  7,527,  3  Woods  527:  Randfield  r. 
Randfield,  3  De  G.  &  J.  766,  8  Jur.  N.  S. 
161,  31  L.  J.  Ch.  113,  5  L.  T.  Rep.  N.  S.  698, 
64  Eng.  Ch.  598,  45  Eng.  Reprint  1075  \quotcd 
with  nii]n-oval  in  Laiio  r.  Capsev,  [1S91]  3  Ch. 
411,  m  r..  J.  Ch.  55.  65  L.  T.  Rep.  N.  S.  375, 
40  AA'klv.  87:  Allan  r.  Manitoba,  etc., 
R.  (^o..  10  ]\[anitoba  106]. 

24.  Palys  v.  Jewett.  32  N.  J.  Eq.  302. 
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petitioner  voluntarily  comes  into  court  in  the  receivership  proceeding^  asking 
that  court  to  determine  his  rights ;  and  generally  it  is  considered  to  be  a  matter 
within  the  discretion  of  such  court  whether  it  will  determine  for  itself  all  claims 
of  or  against  the  receiver^  or  wiU  allow  them  to  be  litigated  elsewhere,^^  and  the 
latter  is  usually  done  when  the  issues  can  be  more  conveniently  tried  in  the  place 
where  the  facts  arise  and  the  venue  belongs.^^  But  it  is- held  that  the  court  should 
not  permit  its  receiver  to  be  made  a  party  to  proceedings  in  another  court,  where 
the  result  may  be  the  dismemberment  of  the  property  which  is  being  adminis- 
tered for  the  benefit  of  creditors  and  lienors/^  and  that  the  court  is  not  precluded 
by  the  granting  of  leave  on  an  ex  parte  application  from  subsequently  dismissing 
the  suit  upon  a  hearing,  if  the  proceeding  involves  the  disposition  of  the  property, 
and  remitting  the  party  to  his  remedy  in  the  receivership  suit.^*  In  most  cases 
of  claims  against  a  receiver,  or  the  fund  or  property  in  his  hands,  the  remedy  by 
application  in  the  cause  is  adequate.  Any  person  having  such  a  claim  may  resort 
to  this  summary  remedy.  The  fund  or  property  being  held  by  the  court,  by  its 
receiver,  in  trust  for  those  entitled  to  it,  or  to  be  paid  out  of  it,  the  court  may 


The  court  expressed  no  opinion  on  the 
purely  legal  rights  of  the  applicant,  and 
would  go  no  further,  than  to  remove  out  of 
his  way  the  difficulties  of  the  officer  of  the 
court  being  in  possession,  upon  an  application 
to  take  proceedings  which  would  interfere 
with  a  receiver's  possession.  Eyton  v.  Den- 
bigh, etc.,  R.  Co.,  L.  R.  6  Eq.  14,  16  Wkly.  Rep. 
1005.  But  the  court  took  an  opportunity  of 
considering,  and,  in  a  sense,  of  trying  the 
right  of  the  applicant  before  sanctioning  the 
proceeding;  how  far  such  preliminary  trial 
should  go  depended  upon  the  circumstances 
of  each  case.  Angel  v.  Smith,  9  Ves.  Jr.  335, 
7  Rev.  Rep.  214,  32  Eng.  Reprint  632 ;  Evelyn 
V.  Lewis,  3  Hare  472,  25  Eng.  Ch.  472,  67  Eng. 
Reprint  467;  Allan  v.  Manitoba,  etc.,  R.  Co., 
10  Manitoba  106. 

25.  Potter  v.  Spa  Spring  Brick  Co.,  47 
N.  J.  Eq.  442,  20  Atl.  852. 

26.  Georgia. —  Stephens  v.  Augusta  Tel., 
etc.,  Co.,  120  Ga.  1082,  48  S.  E.  433. 

nUnois. —  Gunning  v.  Sorg.  214  111.  616,  73 
N.  E.  870  [affirming  113  111.  App.  332]  ;  Fox 
River  Paper  Co.  v.  Western  Envelope  Co.,  109 
111.  App.  393;  Heise  v.  Starr,  44  111.  App. 
406;  Andrews  v.  Stanton,  18  111.  App.  163. 

Neio  Jersey. —  Klein  v.  Jewett,  26  N.  J. 
Eq.  474  [affirmed  in  27  N.  J.  Eq.  550],  where 
it  was  held  that  as  to  the  question  of  liability 
resulting  from  the  default  or  misconduct  of 
a  receiver,  if  there  is  no  dispute  as  to  the 
power  of  the  court  to  make  the  order  under 
which  the  receiver  acted,  the  court  may  de- 
termine the  liability  or  permit  a  suit  to  be 
brought  at  law,  but  that  if  the  power  of  the 
court  to  make  the  order  is  disputed  it  must 
assume  exclusive  jurisdiction  and  prevent  the 
aggrieved  person  from  seeking  redress  against 
the  receiver  in  any  other  tribunal, 

NeiD  YorA;.— Matter  of  Piatt,  41  N.  Y. 
Super.  Ct.  513,  holding  that  tlie  court  will 
not  grant  leave  to  sue  its  receiver  in  another 
tribunal  known  to  administer  the  law  in  a 
way  different  from  that  which  the  court  ap- 
pointing the  receiver  is  bound  to  observe,  and 
whose  jurisdiction  is  invoked  for  the  purpose 
of  escaping  conclusions  arrived  at  by  the  ap- 
pointing court. 
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Virginia. —  Reed  v.  Axtell,  84  Va.  231,  4 
S.  E.  587;  Beverley  v.  Brooke,  4  Gratt.  187. 

Washington. —  Meeker  v.  Sprague,  5  Wash. 
242,  31  Pac.  628. 

United  States. —  Porter  i;.  Sabin,  149  U.  S. 
473,  13  S.  Ct.  1008,  37  L.  ed.  815;  Werner  v. 
Murphy,  60  Fed.  769;  Kennedy  v.  Indian- 
apolis, etc.,  R.  Co.,  3  Fed.  97,  2  Flipp.  704, 
right  to  take  all  controversies  to  itself. 

Canada. —  Prentiss  v.  Brennan,  2  Grant  Ch. 
(U.  C.)  582. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  319 
et  seq. 

Property  taken  with  or  without  direction. 

—  If  the  receiver  takes  property  from  the 
possession  of  a  third  party  without  direction 
of  the  court  or  the  master,  it  is  held  that  the 
question  of  property,  if  disputed,  should  be 
tried  at  law,  but  if  such  possession  has  been 
taken  under  the  express  direction  of  the  court 
or  under  the  decision  of  the  master  that  the 
property  is  in  the  possession  and  under  the 
control  of  the  party  and  directing  a  delivery, 
the  court  will  assume  exclusive  jurisdiction 
and  will  not  permit  the  receiver  to  be  sued 
at  law  by  a  third  person  claiming  the  prop- 
erty. Parker  v.  Browning,  8  Paige  (N.  Y.) 
388,  35  Am.  Dec.  717. 

27.  Combs  v.  Smith,  78  Mo.  32. 

Refusal  to  order  payment  not  conclusive. — 
Where  in  a  suit  by  a  receiver  of  another 
jurisdiction  a  judgment  was  rendered  against 
him  and  thereafter  the  judgment  creditors 
moved  for  an  order  in  the  receivership  pro- 
ceeding for  the  payment  of  the  judgment  by 
the  receiver,  which  was  denied,  but  leave  was 
granted  to  sue  the  receiver,  it  was  held  that 
while  parties  may  fully  submit  and  litigate 
such  matters  in  dispute  in  a  summary  way 
in  the  receivership  proceedings,  yet  if  the 
court  does  not  pass  upon  the  merits  in  such 
proceeding,  the  mere  denial  of  the  motion  is 
not  res  ad  judicata  in  the  action  on  the  judg- 
ment. Thomas  v.  Hale,  82  Minn.  423,  85 
N.  W.  156. 

28.  Hayes  v,  Columbus,  etc.,  R.  Co.,  67 
Fed.  630. 

29.  Goodnough  v.  Gatch,  37  Oreg.  5,  60 
Pac.  383. 
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administer  justice  to  claimants  without  suit,  upon  special  application/*^  and  relief 
may  be  awarded  a  petitioner  in  this  court,  although  his  cause  of  action  is  within 
the  jurisdiction  of  a  court  of  law.^^ 

(ill)  Imposing  Conditions,  Modification,  and  Revocation  of  Order. 
The  power  to  grant  leave  to  sue  a  receiver  carries  with  it  as  a  necessary  concomitant 
the  authority  to  revoke  such  leave  when  it  is  improvidently  granted/^  or  when 
proceedings  thereunder  are  in  violation  of  the  purpose  of  the  order  and  of  the 
court's  custody  and  control  of  the  property. So  the  court  upon  granting  leave 
to  sue  may  reserve  the  question  as  to  the  forum  in  which  the  suit  shall  be  brought ; 


30.  Georgia. —  Stephens  v.  Augusta  Tel., 
etc.,  Co.,  120  Ga.  1082,  48  S.  E.  433,  leave 
properly  denied  where  no  sufficient  reason  ap- 
peared why  the  relief  might  not  be  obtained 
in  an  intervention  in  the  receivership  suit. 

Illinois. — Andrews  v.  Stanton,  18  111.  App. 
163,  holding  that  equity  has  jurisdiction  of  a 
petition  in  a  creditor's  suit  to  decree  a  re- 
ceiver a  trustee  for  the  person  who  claims 
to  own  the  property  taken  by  the  receiver, 
and  that  such  party  is  not  bound  to  sue  at 
law. 

New  Jersey. —  Smith  v.  Perth  Amboy  Brick 
Co.,  47  N.  J.  Eq.  442,  20  Atl.  852. 

New  Forfc .— Stannard  v.  Reid,  118  N.  Y. 
App.  Div.  304,  103  N.  Y.  Suppl.  521  (as  to 
liability  on  contracts  made  by  receivers)  ; 
Matter  of  Machwirth,  15  N.  Y.  App.  Div.  65, 
44  N.  Y.  Suppl.  80  (denying  leave  to  sue, 
where  the  claim  is  admitted  and  payment 
withheld  merely  to  ascertain  if  the  assets  will 
be  sufficient  to  pay  all  claims  in  full)  ;  Matter 
of  Herbst,  63  Hun  247,  17  N.  Y.  Suppl.  760 
(discretion  to  deny  leave  to  sue  a  receiver  for 
the  foreclosure  of  a  lien,  the  claim  being  of 
equitable  cognizance  in  the  receivership  suit)  ; 
De  Groot  v.  Jay,  30  Barb.  483  (special 
motion). 

Washington. —  Meeker  v.  Sprague,  5  Wash. 
242,  31  Pac.  628,  denial  of  leave  to  sue  for 
the  foreclosure  of  mortgages  on  corporate 
property  as  against  the  receiver  of  the  cor- 
poration, where  all  persons  holding  claims 
against  such  property  are  brought  into  court 
and  notified  to  prove  their  claims. 

United  States. —  Coster  v.  Parkersburg 
Branch  R.  Co.,  131  Fed.  115  [affirmed  in  135 
Fed.  707,  68  C.  C.  A.  345] ,  as  to  practice  prior 
to  the  federal  statute  have  been  mentioned 
supra,  note  1. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  318. 

Issues  requiring  trial  should  not  be  deter- 
mined on  mere  affidavits  on  an  application 
for  leave  to  enforce  rights  against  the  prop- 
erty. Matthews  v.  Cooper,  21  N.  Y.  Suppl. 
71. 

31.  Smith  V.  Perth  Amboy  Brick  Co.,  47 
N.  J.  Eq.  442,  20  Atl.  852  [distinguishing 
New  Brunswick  State  Bank  v.  Plainfield  First 
Nat.  Bank,  34  N.  J.  Eq.  450,  and  Polys  i". 
Jewett,  32  N.  J.  Eq.  302,  in  that  in  the  former 
the  receiver  was  the  petitioner  against  one 
not  a  party  to  the  suit  and  it  was  held  that 
he  must  proceed  by  bill;  and  in  the  latter 
the  question  was  as  to  the  right  of  a  third 
person  to  leave  to  sue  at  law  when  he  was 
asking  that  relief  and  not  that  the  court  of 
equity  determine  his  rights],  trial  of  right  to 


possession  of  land  in  the  receiver's  pos- 
session. 

Tort  for  personal  injuries. — ^l^ain  v.  Smith, 
SON.  Y.  458;  Murphy  v.  Holbrook,  20  Ohio  St. 
137,  5  Am.  Rep.  633;  In  re  Merrill,  54  Vt.  200. 

Form  of  petition  see  In  re  Merrill,  54  Vt. 
200,  for  damages  for  personal  injuries. 

32.  Buckhannon,  etc.,  R.  Co.  v.  Davis,  135 
Fed.  707,  68  C.  C.  A.  345  [affirming  131 
Fed.  115]. 

But  leave  may  be  revoked  improvidently 

as  well  as  improvidently  granted,  and  where  a 
receiver  was  appointed  in  a  suit  against  a 
mortgagor,  without  notice  to  a  mortgagee 
who  was  in  possession  of  the  property,  it  was 
held  to  be  an  abuse  of  discretion  to  revoke 
permission  granted  the  mortgagee  to  sue  the 
receiver  in  replevin  after  he  had  complied 
with  all  the  conditions  of  the  order,  the  leave 
to  sue  being  regarded  as  one  in  the  interest 
of  justice  and  as  having  a  tendency  to  correct 
a  doubtful  order  appointing  a  receiver  on  an 
ex  parte  application  of  property  in  the  pos- 
session of  the  mortgagee.  Conwell  v.  Low- 
rance,  46  Kan.  83,  26  Pac.  461. 

33.  Ray  v.  Trice,  53  Fla.  864,  42  So.  901 
(holding  that  where  leave  is  granted  to  make 
a  receiver  a  party  defendant  to  litigation  in 
another  court  of  equal  jurisdiction,  and  after 
he  is  made  a  party  the  complaint  in  such 
litigation  amends  his  bill  and  procures  from 
the  judge  within  whose  jurisdiction  it  is 
pending  an  injunction  against  such  receiver 
from  making  any  application  to  the  judge 
whose  receiver  he  is,  looking  toward  procur- 
ing possession  of  the  property  in  litigation, 
the  judge  who  appointed  the  receiver  may 
properly,  by  rule,  require  the  party  procuring 
such  injunction  to  have  it  dissolved,  and,  on 
default,  may  revoke  the  prior  leave) ;  Meredith 
Village  Sav.  Bank  v.  Simpson,  22  Kan.  414 
(holding  that  a  state  court,  on  plaintiff's 
petitioning  to  have  the  cause  against  a  re- 
ceiver removed  to  the  United  States  circuit 
court,  may,  of  its  own  motion,  revoke  the 
order  granting  permission  to  sue  the  receiver, 
and  dismiss  the  action)  ;  Central  Trust  Co.  r. 
Wabash,  etc.,  R.  Co.,  26  Fed.  74  (holding  that 
where  the  federal  circuit  court  grants  per- 
mission to  sue  its  receiver  in  the  state  court, 
on  the  understanding,  based  on  statements  of 
counsel,  that  the  suit  will  be  removed  after 
commencement,  into  the  federal  courts,  and 
such  removal  is  not  made,  the  federal  court 
will  revoke  its  leave). 

34.  Buckhannon,  etc..  R.  Co.  r.  Davis.  135 
Fed.  707,  08  C.  C.  A.  345  [affirminq  131 
Fed.  115]. 
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it  may  modify, and  may  attach  any  reasonable  condition  to,  its  order  granting 
permission  to  sue  its  receiver,^^  and  may  subsequently,  under  its  power  to  modify 
or  revoke  such  orders,  restrict  the  parties  to  the  right  to  institute  proceedings 
in  a  particular  forum.^^ 

(iv)  Order  For  Restoration  of  Property.  In  addition  to  what  has 
already  been  said  as  to  the  necessity  of  applying  to  the  court  having  custody 
of  property  for  leave  to  interfere  with  that  possession,^^  it  should  be  added  here 
that -such  court  in  the  exercise  of  its  supervisory  control  of  the  receiver  may  order 
him  to  relinquish  the  possession  to  a  claimant  whose  title  is  incontestably  clear 
against  the  receiver,^^  and  if  a  receiver  has  wrongfully  taken  property  under  a 
misapprehension  of  his  duties  and  rights,  he  is  bound  to  obey  the  order  of  the 
court  to  restore  it.**^ 

e.  Suffleieney  of  Leave  —  (i)  In  General.  The  order  upon  which  one 
relies  in  support  of  his  right  to  sue  a  receiver  will  be  construed  as  a  whole  and 
in  the  light  of  the  law  governing  receiverships.*^  A  general  license  to  sue  a  receiver 
in  other  courts  for  the  enforcement  of  particular  habihties  may  be  granted  in 
the  order  of  appointment.*^ 

(ii)  Entertaining  Cause  in  Same  Court.  While  it  has  been  held  that 
the  apphcation  must  be  made  in  the  very  cause  in  which  a  receivership  is  pend- 
ing,** some  of  the  oases  recognize  the  more  liberal  rule  that  if  the  court  which 
appointed  the  receiver  also  entertains  an  independent  suit  against  him,  it  is  equiv- 
alent to  consent  by  such  court,  where  the  receiver  appears.*^  And  so  leave  to 
amend  a  bill  brought  against  a  receiver,  upon  sustaining  a  demurrer  to  it,  has 


35.  Buckhannon,  etc.,  R.  Co.  v.  Davis,  135 
Fed.  707,  68  C.  C.  A.  345  [affirming  131 
Fed.  115]. 

36.  Buckhannon,  etc.,  R.  Co.  v.  Davis,  135 
Fed.  707,  68  C.  C.  A.  345  [affirming  131 
Fed.  115]. 

37.  Buckhannon,  etc.,  R.  Co.  v.  Davis,  135 
Fed.  .707,  68  C.  C.  A.  345  [affirming  131 
Fed.  115].  But  in  Atlantic  Realty  Co.  V. 
Wlodar,  119  N.  Y.  App.  Div.  850,  104  N.  Y. 
Suppl.  843,  it  was  held  error  to  stay  proceed- 
ings under  the  order  and  to  limit  the  per- 
mission to  the  bringing  of  a  proper  action  in 
equity,  where  leave  to  sue  a  receiver  in  fore- 
closure was  given  to  one  who  wished  to  ob- 
tain possession  of  personal  property  which 
had  been  delivered  to  the  mortgagor  but  title 
to  which  had  been  retained  until  payment  of 
the  purchase-price,  the  party  having  leave  not 
being  a  party  to  the  foreclosure  proceedings 
and  there  being  no  equitable  action  which 
could  be  instituted. 

38.  See  supra,  IV,  D,  6,  a. 

39.  Palvs  i\  Jewett,  32  N".  J.  Eq.  302; 
People  ?;/Dansville  Bank,  39  Hun  (N.  Y.) 
187  (equities  need  not  be  established  by 
separate  bill)  ;  Holland  v.  Preston,  (Tex.  Civ. 
App.  1897)  41  S.  W.  374. 

The  application  must  he  in  the  cause  in 
which  the  receiver  was  appointed.  Galster  v. 
Syracuse  Sav.  Bank,  29  Hun  (N.  Y.)  594. 

Practice  —  requiring  receiver  to  answer. — 
In  Cooper  v.  Philadelphia  Worsted  Co.,  (N.  J. 
Ch.  1904)  57  Atl.  733,  on  a  petition  of  a 
creditor  of  an  insolvent  corporation  for  an 
order  directing  the  receiver  to  turn  over  to 
the  petitioner  property  in  the  possession  of 
the  corporation  at  the  time  of  the  appoint- 
ment of  the  receiver,  contested  by  a  judgment 
creditor,  the  court  postponed  action  until  the 

[VI,  D,  2,  b,  (III)] 


receivers  should  appear  by  filing  an  answer 
either  submitting  himself  to  the  judgment  of 
the  court  or  setting  up  a  claim  to  the  prop- 
erty. See  also  as  to  what  property  the  re- 
ceiver is  entitled  to  take  supra,  IV,  D,  3. 

Supervision  and  control  generally  see  su- 
pra, IV,  F,  5. 

40.  Hulme  v.  San  Francisco  Super.  Ct.,  63 
Cal.  239  (in  insolvency  proceedings)  ;  Hamill 
V.  Hamill,  27  Md.  679. 

Disposition  of  property  generally  see  su- 
pra, IV,  F,  6,  e,  (II). 

Reconveyance  and  redelivery  of  property 
see  supra,  IV,  I. 

41.  Form  of  order  see  Pearce  v.  Gamble,  72 
Ala.  341,  342;  Walker  v.  Green,  60  Kan.  20, 
21,  55  Pac.  281. 

42.  Piper  v.  Stratten,  (Tex.  1887)  7  S.  W. 
45,  where,  under  the  rule  that  leave  is  neces- 
sary to  sue  a  receiver  in  respect  of  matters 
pertaining  to  or  growing  out  of  the  trust,  it 
was  held  that  an  indorsement  by  the  judge 
on  the  application,  that  "  the  party  can  sue 
if  he  chooses — but  there  is  no  earthly  occa- 
sion for  it,  because  the  receiver  has  instruc- 
tions to  pay  all  debts,  and  to  sell  property  to 
supply  the  money  demanded  of  him,"  does 
not  amount  to  a  consent. 

43.  Walker  v.  Green,  60  Kan.  20,  55  Pac. 
281;  Dow  V.  Memphis,  etc.,  R.  Co.,  20  Fed. 
260. 

Condition  to  order  of  appointment  see  su- 
pra, III,  E,  7,  a  note  60. 

44.  See  supra,  VI,  D,  2,  b,  (i). 

45.  Ratcliff  v.  Adler,  71  Ark.  269,  272,  72 
S.  W.  896  (where,  as  to  the  objection  in  the 
appellate  court,  it  was  said  that  the  judge 
"  had  it  in  his  power,  if  he  had  desired  to  do 
so,  to  dismiss  this  action,  and  to  summon  the 
plaintiff  to  answer  for  contempt  for  bringing 
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been  held  to  be  equivalent  to  leave  to  prosecute/^  and  as  the  same  court  which 
holds  by  a  receiver  has  power  to  restrain  him  from  paying  out  the,  fund,  it  is  held 
that  an  order  of  restraint  granted  on  a  bill  in  which  he  is  defendant  implies  that 
leave  is  granted  to  bring  suit  against  him  for  the  purpose  of  procuring  such  order 
and  rendering  it  effective.*^ 

d.  Effect  of  Granting  Leave  or  of  Statute  Dispensing  With  Leave  —  (i)  In 
General.  A  statute  dispensing  with  the  necessity  of  leave  to  sue  a  receiver 
has  no  application  to  receivers  appointed  in  other  jurisdictions.  Thus  a  state 
statute  of  this  kind  does  not  apply  to  an  action  against  a  federal  receiver.*^  But 
the  federal  statute  which  provides  that  receivers  of  the  United  States  courts 
may  be  sued  without  leave  applies  to  a  receiver  appointed  by  a  territorial  court 
in  its  federal,  as  distinguished  from  its  local,  capacity,^^  and  to  actions  against 
federal  receivers  brought  in  any  court  of  competent  jurisdiction.^*'  In  granting 
leave  to  sue,  the  court  does  not  pass  upon  the  receiver's  liability,  and  the  order 
is  not  a  determination  that  the  party  has  a  good  cause  of  action  against  the 
receiver.^* 

(ii)  No  Relinquishment  of  Control  of  Receiver  or  Property. 
The  mere  granting  of  leave  to  sue  a  receiver  is  not  a  relinquishment  by  the  court 
otf  its  jurisdiction  of  the  subject-matter  of  the  receivership  or  of  the  possession 
and  administration  of  the  property.^^ 

(ill)  Cross  Bill,  Counter-Claim,  or  Set-Off.  Where  a  receiver  is 
made  a  party  to  an  action  by  leave  of  court,  it  has  been  held  that  he  is  in  the  same 
position  as  any  other  litigant,  and  that  the  other  parties  to  the  action  entitled  to 
affirmative  relief  have  a  right  to  seek  it  by  filing  cross  bills  against  him,"  and  a 
counter-claim  or  set-off  is  within  the  federal  statute  permitting  actions  against 
receivers  without  leave. •''^ 

(iv)  Jurisdiction  and  Venue.^^  An  order  of  the  federal  court  granting 
leave  to  sue  its  receiver  is  sufficient  to  authorize  the  bringing  of  an  action  against 
him  in  a  state  court  having  jurisdiction  of  the  subject-matter.^"^    And  the  act 


a  suit  against  liis  receiver  without  his  per- 
mission. As  he  did  not  do  so,  we  know  that 
he  consented  to  the  suit,  and  as  he  is  also 
the  judge  of  the  court  which  appointed  the 
receiver,  we  know  that  the  judge  of  that  court 
also  consented  to  the  action.  It  would  seem, 
therefore,  unreasonable  and  altogeuher  un- 
necessary that  we  should  dismiss  this  action 
and  compel  the  plaintiff  to  obtain  leave  from 
tnis  same  judge  to  bring  another  suit  for  the 
same  purpose");  Mayor  v.  Northern  Trust 
Co.,  93  111.  App.  314  (to  the  same  effect  as 
the  last  case).  See  also  Wade  v.  Ringo,  62 
Mo.  App.  414,  supra,  note  19. 

46.  Fox  River  Paper  Co.  V.  Western  En- 
velope Co.,  109  111.  App.  393. 

Amendment  making  receiver  party. — ^An 
order  granting  leave  to  amend  a  bill  by  mak- 
ing one  a  party  defendant  as  receiver  is  an 
express  permission  to  sue  the  receiver.  Far- 
well  V.  Great  Western  Tel.  Co.,  161  111.  522, 
44  N.  E.  891. 

47.  Alspaugh  v.  Adams,  80  Ga.  345,  5  S.  E. 
496. 

48.  Kennedy  v.  Indianapolis,  etc.,  R.  Co., 
3  Fed.  97,  2  Flipp.  704;  Hale  v.  Duncan,  11 
Fed.  Cas.  No.  5,914,  6  Reporter  422. 

49.  Wheeler  v.  Smith,  81  Fed.  319,  re- 
ceiver of  corporation  created  by  act  of  con- 
gress. 

50.  See  infra,  VT,  D,  2,  d,  (iv). 

51.  FlGiscliaucr  r.  Dittenhoefer,  49  N.  Y. 
Super.  Ct.  311. 


Not  conclusive  as  to  propriety  of  remedy 

see  Goodnough  v.  Gatch,  37  Greg.  5,  60  Pac. 
383,  supra,  note  29. 

52.  Ray  v.  Trice,  53  Fla.  864,  42  So.  901, 
supra,  note  33. 

Enforcement  of  judgment  see  infra,  VI, 
H,  2,  b,  (II). 

53.  Venner  v.  Denver  Union  Water  Co., 
40  Colo.  212,  90  Pac.  623,  122  Am.  St.  Rep. 
1036,  holding  that  the  court  may  determine 
the  ultimate  rights  of  all  the  parties  and 
thus  put  an  end  to  litigation  as  between 
them  over  questions  properly  involved. 

But  in  an  action  by  a  receiver  it  has  been 
held  that  an  answer  in  the  nature  of  a  cross 
action  cannot  be  filed  without  leave  of  the 
appointing  court.  Kortjohn  v.  Seimers,  29 
Mo.  App.  271. 

54.  See  supra,  VI,  D,  2,  a,  (ii),  (b). 

55.  Grant  r.  Buckner,  172  U.  S.  232.  19 
S.  Ct.  163,  43  L.  ed.  430. 

Set-off  generallv  see  supra,  IV,  D,  3.  d, 
(hi). 

56.  Diverse  citizenship  as  ground  of  fed- 
eral jurisdiction  see  Coui^ts,  11  Cyc.  870 
text  and  note  10. 

Receiver  of  national  bank  see  Banks  and 
Banking,  5  Cyc.  603. 

Removal  of  causes  against  receiver  ap- 
pointed by  federal  court  see  Reisioval  of 
Causes. 

Territorial  jurisdiction  see  infra.  VTTT. 

57.  Wnllior  r.  Green,  60  Kan.  20.  o.)  Pac. 

[71,  D,  2,  d,  (IV)] 
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of  congress  rendering  receivers  in  the  federal  courts  suable  without  leave  for  their 
acts  and  transactions  in  the  management  of  the  property  authorizes  the  bringing 
of  such  actions  in  any  court  of  competent  jurisdiction/^  state  or  federal.^  But 
leave  to  sue  does  not  confer  jurisdiction  upon  another  court  which  it  would  not 
have  otherwise.  On  the  other  hand  while  actions  against  receivers  may  be 
brought  in  other  courts,  they  may  nevertheless  be  brought  in  the  court  by  which 
the  receiver  was  appointed,  being  regarded  as  ancillary  inasmuch  as  the  judgment 
to  be  recovered  must  be  payable  from  the  property  or  funds  in  the  course  of  the 
administration.®^    For  the  purposes  of  the  venue  of  an  action  against  a  receiver 


281  (general  license  in  order  of  appoint- 
ment) ;  Harding  v.  Nettleton,  86  Mo.  658. 
But  where  the  independent  suit  which  is 
sought  to  be  maintained  would  involve  the  ad- 
judication of  rights  between  other  parties 
than  the  receiver  which  would  concern  them 
separately  from  him,  and  which  are  involved 
in  the  suit  involving  the  receivership,  leave 
to  sue  the  receiver  does  not  justify  the  bring- 
ing of  such  suit  in  any  other  court  over  the 
objection  of  such  parties.  Harper  v.  Print- 
ing-Telegraph News  Co.,  128  Fed.  979,  holding 
that  where  an  action  was  pending  in  a  state 
court  for  the  recovery  of  money  against  a 
corporation,  in  which  a  receiver  had  been  ap- 
pointed, and  an  application  by  stock-holdera 
to  compel  the  receiver  to  sue  to  set  aside  cer- 
tain modifications  of  a  favorable  contract,  by 
which  royalties  payable  to  such  corporation 
were  materially  reduced,  was  denied,  but  the 
court  granted  such  stock-holders  leave  to  sue 
the  receiver,  and  to  bring  suit  in  equity 
against  certain  otiier  corporations  which  had 
been  instrumental  in  procuring  such  modifi- 
cations, making  the  receiver  a  party,  for  the 
same  and  other  equitable  relief,  the  leave  so 
granted  did  not  authorize  the  maintenance  of 
such  suit  in  any  other  court  than  that  in 
which  the  receivership  was  pending. 

58.  See  swpra,  VI,  D,  2,  a,  (ii),  (b). 
Effect  of  act  upon  right  to  restrain  actions 

see  supra,  note  5. 

For  garnishment  under  this  act  see  Gar- 
nishment, 20  Cyc.  1026. 

59.  Trumbull  v.  Makeever,  9  Colo.  App. 
350,  48  Pac.  825;  Cowen  v.  Merriman,  17 
App.  Cas.  (D.  C.)  186;  Louisville  Southern 
R.  Co.  V.  Tucker,  105  Ky.  492,  49  S.  W.  314, 
20  Ky.  L.  Rep.  1303;  Gableman  v.  Peoria, 
etc.,  R.  Co.,  179  U.  S.  335,  21  S.  Ct.  171,  45 
L.  ed.  220;  Central  Trust  Co.  v.  East  Ten- 
nessee, etc.,  R.  Co.,  59  Fed.  523.  See  also 
Courts,  11  Cyc.  861  text  and  note  68, 
1013. 

Suit  may  be  brought  in  another  district 
for  a  marine  tort.  Jones  v.  The  St.  Nicholas, 
49  Fed.  671. 

60.  Texas,  etc.,  R.  Co.  v.  Johnson,  151 
U.  S.  81,  14  S.  Ct.  250,  38  L.  ed.  81;  Central 
Trust  Co.  V.  East  Tennessee,  etc.,  R.  Co.,  59 
Fed.  523. 

The  jurisdiction  of  state  courts  is  recog- 
nized and  upheld  in  the  following  cases: 

Colorado. —  Trumbull  V.  Makeever,  9  Colo. 
App.  350,  48  Pac.  825. 

Georgia.— Ball  V.  Mabry,  91  Ga.  781,  18 
S.  E.  64. 


Illinois. —  McNulta  v.  Lockridge,  137  IlL 
270,  27  N.  E.  452,  31  Am.  St.  Rep.  362  [af- 
firmed in  141  U.  S.  327,  12  S.  Ct.  11,  35  L.  ed. 
796]. 

Indiana. —  Malott  v.  Hawkins,  159  Ind.  127,. 
63  N.  E.  308. 

Kansas. —  Erb  v.  Popritz,  59  Kan.  264,  52 
Pac.  871,  68  Am.  St.  Rep.  362. 

Kentucky. —  Louisville  Southern  R.  Co.  v. 
Tucker,  105  Ky.  492,  49  S.  W.  314,  20  Ky.  L. 
Rep.  1303. 

Montana. —  Robinson  v.  Mills,  25  Mont.  391,. 
65  Pac.  114. 

Missouri. —  Fullerton  v.  Fordyce,  121  Mo.  1, 
25  S.  W.  587,  42  Am.  St.  Rep.  516. 

Neto  Jersey. —  Meyer  v.  Harris,  61  N.  J.  L. 
83,  38  Atl.  690. 

Ohio. —  Schonberg  v.  Cowen,  7  Ohio  S.  &  C^ 
PI.  Dec.  522,  7  Ohio  N.  P.  152. 

Pennsylvayiia. —  Hill  v.  Baltimore,  etc.,  R.^ 
Co.,  7  Pa.  Dist.  473. 

Texas. —  Fordyce  V.  Withers,  1  Tex.  Civ. 
App.  540,  20  S.  W.  766. 

Wisconsin. —  Stolze  v.  Milwaukee,  etc.,  R. 
Co.,  104  Wis.  47,  80  N.  W.  68. 

United  States. —  Gableman  v.  Peoria,  etc.,, 
R.  Co.,  179  U.  S.  335,  21  S.  Ct.  171,  45  L.  ed. 
220 ;  Erb  v.  Morasch,  177  U.  S.  584,  20  S.  Ct. 
819,  44  L.  ed.  897  [reversing  60  Kan.  251,  56 
Pac.  133]  ;  Texas,  etc.,  R.  Co.  v.  Johnson,  151 
U.  S.  81,  14  S.  Ct.  250,  38  L.  ed.  81. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  345. 

61.  Palmer  v.  Scriven,  21  Fed.  354,  where 
it  was  held  that  the  order  did  not  authorize 
the  commencement  of  an  action  on  the  law 
side  of  the  court  but  only  a  suit  in  equity. 

62.  Gableman  v.  Peoria,  etc.,  R.  Co.,  179 
U.  S.  335,  21  S.  Ct.  171,  45  L.  ed.  220. 

At  law  or  in  equity. —  But  an  independent 
suit  in  equity  will  not  lie  to  recover  a  simple 
contract  debt  owing  by  the  receiver.  Nash  v. 
Ingalls,  79  Fed.  510,  where  such  suit  was  re- 
moved from  the  state  to  the  federal  court,  and 
was  docketed  on  the  equity  side  of  the  court, 
and  a  demurrer  to  the  petition  was  sustained 
for  want  of  equity,  with  leave  to  plaintiff  to 
amend  his  pleading  so  as  to  make  it  state  a. 
cause  in  equity  or  to  refile  the  cause  on  the 
law  side  of  the  court,  striking  out  his  prayer 
for  general  relief. 

Where  there  was  no  legal  cause  of  action 
against  the  receiver,  a  bill  was  entertained  by 
the  court  for  the  purpose  of  determining  the 
equitable  right  of  the  claimant  to  have  his 
claim  allowed  out  of  the  property.  Kerr  V. 
Little,  39  N.  J.  Eq.  83,  42  N.  J.  Eq.  528,  9 
Atl.  110. 
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of  a  corporation  it  is  held  that  his  official  residence  coincides  with  the  residence 
of  the  corporation  and  he  is  suable  in  any  county  in  which  it  might  have  been 
sued.^^ 

e.  Defenses  by  Receiver.  A  receiver  may  defend  the  estate  in  his  possession 
against  all  claims  which  are  antagonistic  to  the  rights  of  the  parties  represented 
in  the  suit,  in  the  court  appointing  him,^*  or  by  appeal, and  when  he  is  made 
a  party  defendant  to  an  action,  it  becomes  his  duty  to  defend  it  in  behalf  of  all 
those  of  whom  he  is  the  duly  appointed  representative.®^  Until  a  receiver  is 
discharged  by  the  order  of  the  court  appointing  him,  if  he  is  made  a  party  defendant 
to  a  suit  therein  and  called  upon  to  answer,  he  should  answer  fully,  and  the 
court  is  obHged  to  listen  to  him,  as  the  representative  of  the  interests  which 
he  was  appointed  to  guard  and  superintend,  especially  when  he  is  called  upon 
to  speak  with  reference  to  a  matter  which  affects  such  interests  in  the  whole, 
and  in  every  part.®^  If  sued  in  relation  to  his  contracts  as  receiver  in  adminis- 
tering the  property  under  the  order  of  the  court,  his  attitude  with  respect  to 
defenses  is  the  same  as  that  of  an  individual,®^  and  a  defense  that  his  executory 
contract  is  unfair  and  burdensome  to  the  trust  estate  is  held  to  be  a  purely  equi- 
table defense,  which,  if  permissible  at  all  in  an  independent  action  against  him, 
is  not  good  where  the  contract  is  within  the  express  powers  conferred  upon  him 
by  the  court  of  appointment,  and  nothing  appears  in  his  showing  that  the  legal 
claim  against  him  would  interfere  with  any  equities  which  ought  to  be  protected 
by  denying  a  judgment  against  him.'^^    The  matters  which  may  be  set  up  by  a 


63.  Ball  V.  Mabry,  91  Ga.  781,  18  S.  E. 
04  (holding  that  the  receiver  of  a  railroad 
resides  in  any  county  through  which  the  road 
runs  and  may  be  sued  in  the  county  where 
the  cause  of  action  originated  and  the  cor- 
poration might  have  been  sued)  ;  Caldwell  v. 
Harrison  Tp.,  2  Ohio  Cir.  Ct.  10,  1  Ohio  Cir. 
Dec.  332  (to  same  effect  as  the  last  preceding 
case,  under  the  statute  in  Ohio ) .  Under  the 
Ohio  statutes  it  was  held  that  the  receiver 
of  a  corporation,  being  the  representative 
of  its  creditors  as  well  as  of  the  corporation, 
was  not,  by  the  provisions  of  the  statute  de-' 
daring  that  certain  actions  against  a  corpora- 
tion might  be  brought  in  the  county  in  which 
such  corporation  is  situate,  or  has,  or  had, 
its  principal  office,  etc.,  and  that  an  action 
against  a  railroad  company  may  be  brought 
in  any  county  through  or  into  which  such 
road  or  line  passes,  protected  from  service  in 
actions  in  other  counties  than  that  of  his 
domicile,  but  may  be  served  with  process  from 
another  county  under  another  provision, 
where  the  action  is  for  a  joint  liability  and 
is  rightfully  brought  in  the  county  wherein 
one  of  the  defendants  resides.  Rogers  x>. 
Akron,  etc.,  R.  Co.,  8  Ohio  S.  &  C.  PI.  Dec. 
107,  6  Ohio  N.  P.  291. 

64.  See  swpm,  IV,  F,  5,  6;  and  V,  A,  5. 
Discharge  see  iw/ra,  VII,  E. 

Effect  of  judgment  see  in^ra,  VI,  H,  2,  b, 
(I). 

Order  of  court  a  protection  see  supra,  IV, 
'F,  6,  f,  (II). 

65.  See  Appeal  and  Error,  2  Cvc.  641. 

66.  McGregor  v.  Third  Nat.  Bank,  124  Ga. 
557,  53  S.  E.  93. 

Defenses  which  have  been  waived  by  a 
failure  to  plead  on  the  part  of  defendants, 
members  of  a  partnership,  in  an  action  against 
them  involving  liability  in  partnership  trans- 
actions, cannot  be  set  up  by  a  receiver  ap- 


pointed in  dissolution  proceedings.  Honeg- 
ger  V.  Wettstein,  94  N.  Y.  252. 

67.  See  infra,  VI,  G,  3. 

68.  Ryan  v.  Anglesea  R.  Co.,  (N.  J.  Ch. 
1888)  12  Atl.  539,  holding  that  the  court 
cannot  bind  a  corporation  hand  and  foot,  and 
turn  it  over  to  the  care  of  a  receiver,  taking 
from  it  all  capacity,  for  the  time  being,  to 
perform  any  of  its  ordinary  functions,  and 
then,  when  an  alleged  creditor  prosecutes  a 
large  claim,  and  shows  that  he  has  possibly 
lulled  the  receiver  into  indifference  by  an 
agreement,  forbid  the  receiver  making  an 
answer  to  a  point  that  affects  the  whole  con- 
sideration of  the  claim;  that  the  owner  of  all 
the  claims  against,  and  having  in  his  pos- 
session all  the  assets  of,  a  corporation,  under 
an  agreement  with  the  receiver  of  the  com- 
pany, filing  a  bill  to  foreclose  a  mortgage, 
making  the  receiver  a  party,  cannot  object  to 
an  answer  by  the  receiver,  going  to  the  valid- 
ity of  the  mortgage  or  the  consideration  of 
the  debt  secured  thereby,  on  the  ground  that 
he  has  no  interest  in  himself  to  justify  such 
a  defense. 

Objection  to  allowance  of  claims  see  su- 
pra, V,  A,  5. 

69.  Hallowell  v.  Williams,  217  Pa.  St.  501, 
66  Atl.  864. 

70.  Hallowell  v.  Williams,  217  Pa.  St.  501, 
66  Atl.  864,  where  the  action  was  against  a 
federal  receiver  under  the  statute  permitting 
such  actions  with  respect  to  the  acts  and 
transactions  of  a  receiver  or  manager  in 
carrying  on  the  business,  etc.,  and  providing 
that  such  suit  shall  be  subject  to  the  general 
equity  jurisdiction  of  the  court  in  which  the 
receiver  or  manager  was  appointed,  etc.,  the 
court  holding  that  if  the  contract  involved 
ought  to  have  been  annulled,  the  court  in 
which  the  receiver  was  ap])ointed  might,  for 
good  cause  shown,  have  declared  it  annulled 
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receiver  may  depend  upon  the  nature  and  extent  of  his  representative  capacity. 
Thus  he  may  not  set  up  matter  in  violation  of  the  rule  that  by  the  appointment 
of  a  receiver  the  court  can  reach  only  such  interest  of  a  debtor  in  the  property 
impounded  as  the  creditors  might  have  reached  with  an  execution/^  and  he  cannot 
by  way  of  defense  set  up  rights  in  parties  who  are  not  represented.'^^  As  the 
representative  of  a  corporation  the  receiver  is  entitled  to  set  up  any  defense  which 
would  have  been  available  to  it  if  the  damages  sought  to  be  recovered  against 
him  had  been  inflicted  while  the  corporation  was  in  possession  of  its  property/^ 
but,  as  the  representative  of  its  creditors  as  well  as  of  the  insolvent  corporation, 
he  may  assert  defenses  to  which  the  creditors  in  contradistinction  to  the  corpora- 
tion itself  are  entitled.'^*  If  he  voluntarily  appears  in  an  action  and  submits 
to  the  jurisdiction  of  the  court,  it  will  be  presumed  that  he  is  authorized  to 
defend  it."^^ 

E.  Parties  — l.  Joinder  of  Parties  Generally  —  a.  In  Actions  by 
Receiver. In  suits  by  receivers,  all  persons  whose  rights  may  be  affected  or 
who  should  be  before  the  court  for  the  purpose  of  a  complete  adjudication  of  the 
rights  involved  are  necessary  parties.  Although  a  receiver  may  have  authority 
to  sue  in  his  own  name,'^  if  the  object  of  the  suit  is  to  condemn  a  legal  title  which 
is  not  in  the  receiver,  it  is  held  that  the  party  having  that  title  must  be  before 
the  court  either  as  complainant  or  defendant. On  the  other  hand,  one  having 


and  the  suit  in  the  state  court  could  have 
been  stayed,  and  it  would  have  been  better 
practice  for  the  receiver  to  have  applied  to 
such  court  for  this  relief,  although  the  de- 
fense might  be  set  up  in  an  action  at  law  in 
the  state  court  in  a  proper  case. 

71.  Longfellow  v.  Barnard,  58  Nebr.  612, 
79  N.  W.  255,  76  Am.  St.  Rep.  117,  holding 
that  if  a  mortgagor  cannot  defeat  a  mortgage 
on  the  ground  that  there  was  no  considera- 
tion, neither  can  the  receiver  of  the  mort- 
gagor's property,  representing  the  creditors. 

72.  Chafey  v.  Mathews,  104  Mich.  103, 
62  N.  W.  141,  27  L.  R.  A.  558,  holding  that 
a  receiver  appointed  to  take  charge  of  goods 
assigned  for  the  benefit  of  creditors  cannot 
set  up,  in  an  action  of  replevin  against  him 
by  a  mortgagee  of  the  goods,  that  part  of 
them  were  delivered  to  the  mortgagor  by  a 
stranger  under  a  contract  which  reserved  the 
title  in  such  party,  because  such  claim  is  ad- 
verse to  both  parties  to  the  replevin  suit,  and 
if  ever  it  should  be  set  up  it  would  be  by 
one  not  as  a  creditor,  but  as  the  owner. 

73.  Hunt  V.  Conner,  26  Ind.  App.  41,  59 
N.  E.  50. 

74.  McGregor  v.  Third  Nat.  Bank,  124  Ga. 
557,  53  S.  E.  93;  Hamor  v,  Taylor-Rice  Engi- 
neering Co.,  84  Fed.  392.  See  also  supra,  IV, 
E,  2;  VL  B,  1,  a. 

Control  of  defense. —  Where  a  stock-holder 
in  a  corporation  applies  to  the  receivers  and 
requests  them  to  set  up,  by  way  of  answer  to 
a  bill  filed  by  a  trustee  for  the  sale  of  certifi- 
cates pledged  by  the  corporation,  certain  facts 
which  he  alleges  on  information  and  belief, 
and  the  receivers  aver  that  they  have  in- 
quired into  said  alleged  facts  and  have  found 
them  without  foundation,  the  court  will  not 
require  the  receivers  to  make  answer  to  such 
matters.  Land  Title,  etc.,  Co.  v.  Asphalt  Co. 
of  America,  121  Fed.  192. 

Leave  to  sue  a  receiver  does  not  prejudice 
his  right  to  set  up  any  defense  he  may  have; 
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and  this  can  be  done  by  plea,  answer,  or  de- 
murrer,   Davis  V.  Duncan,  19  Fed.  477. 

A  waiver  by  a  corporation  of  objections  to 
a  complaint  will  not  bind  the  receiver 
of  the  corporation  subsequently  appointed. 
Knorr  v.  New  York  State  Mut.  Ben.  Assoc., 
79  Hun  (N.  Y.)  83,  29  N.  Y.  Suppl.  508. 

75.  Manker  v.  Phoenix  Loan  Assoc.,  124 
Iowa  341,  100  N.  W.  38.  See  also  supra,  VI, 
D,  2,  c.  . 

76.  Parties  generally  see  Parties,  30 
Cyc.  L 

77.  Action  in  receiver's  name  see  supra, 

VI,  A,  3,  b,  (II). 

After    discharge    of    receiver    see  infra, 

VII,  E. 

Describing  defendant  as  receiver  see  su- 
pra, VI,  D,  1,  a,  text  and  note  58. 

Enforcement  of  rights  of  corporation  and 
creditors  see  supra,  VI,  B,  1  et  seq. 

Personal  and  representative  character  see 
supra,  VI,  D,  1. 

Relating  to  the  remedy  see  supra,  VI,  A, 
3,  b,  (I). 

Statutory  proceeding  for  discovery  of  as- 
sets see  supra,  VI,  A,  2. 

78.  See  infra,  note  80. 

Persons  charged  with  fraud. —  Thus  in  a 
suit  by  the  receiver  of  a  corporation  to  re- 
cover notes  and  securities  which  had  been 
given  to  the  corporation  for  subscriptions  of 
stock  and  were  returned  to  the  maker  on  his 
surrender  of  the  stock,  under  allegation  that 
such  transaction  was  accomplished  through 
the  fraud  of  third  persons,  the  persons  al- 
leged to  have  perpetuated  the  fraud  are  neces- 
sary parties,  as  defendant  is  entitled  to  have 
the  benefit  of  their  defense  and  also  that  the 
judgment  as  to  the  validity  of  the  transac- 
tion may  bind  them.  Alexander  v.  Katte,  10 
Daly  (N.  Y.)  506. 

79.  See  supra,  VI,  A,  3,  b,  (ii). 

80.  Comer  v.  Bray,  83  Ala.  217,  3  So. 
554   (necessity  of  making  corporation  party 
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no  interest  in  the  subject-matter  is  not  a  necessary  party  to  the  suit  by  a  receiver; 
so,  in  a  suit  b}'^  a  receiver  affecting  him  only  in  his  official  capacity,  to  recover 
on  a  cause  accruing  to  him  as  receiver,  the  original  owner  of  the  property  is  not 
a  necessary  party. ^-  The  receiver  of  a  corporation,  representing  creditors,  may 
sue  for  the  protection  of  the  corporate  property  without  joining  them,^^  and  the 
receiver  of  a  corporation  who  under  a  statute  has  the  power  to  sue  for  and  collect 
its  assets  need  not  join  the  corporation  in  such  suit,^^  and  the  same  rule  is  announced 
with  respect  to  suits  by  other  receivers  who  are  authorized  to  reduce  to  possession 
by  suit  or  otherwise  the  assets  of  the  parties  of  whose  property  they  were 
appointed. Where  a  receivership  has  been  extended  in  another  court,  a  suit 
by  the  receiver  to  determine  conflicting  claims  of  creditors  to  priority  is  not  objec- 
tionable on  the  ground  of  misjoinder  of  parties  plaintiff. 

b.  Joining  as  Defendant.  The  receiver  of  the  property  of  a  party  to  litigation 
is  not  a  necessary  party  to  such  litigation  if  no  attempt  is  made  thereby  to  inter- 


to  suit  by  receiver  of  insolvent  corporation 
to  foreclose  a  mortgage  given  to  the  corpora- 
tion) ;  Tyson  v.  Applegate,  40  N.  J.  Eq.  305 
(holding  that  in  a  suit  by  a  receiver  in  his 
own  name  to  foreclose  a  mortgage  made  in 
trust,  under  a  decree  appointing  the  receiver 
and  divesting  the  cestui  que  trust  of  his  in- 
terest in  the  mortgage  and  vesting  it  in  cer- 
tain persons  named  in  the  bill,  the  cestui  que 
trust  was  not  a  necessary  party  but  the  trus- 
tee in  the  mortgage  and  the  persons  in  whom 
the  decree  vested  the  interest  of  the  cestui 
que  trust  were  necessary  parties)  ;  Brigham 
V.  Luddington,  4  Fed.  Cas.  No.  1,874,  12 
Blatchf.  237  (holding  that  a  receiver  ap- 
pointed under  a  general  power  of  a  court  of 
equity  and  not  imder  statute,  in  a  suit  by 
the  judgment  creditor  of  a  corporation,  to 
collect  assets  of  the  corporation  in  satisfac- 
tion of  the  judgment,  suing  to  compel  the 
satisfaction  of  a  decree  which  had  been  en- 
tered previously  against  a  debtor  of  the  cor- 
poration in  its  favor,  required  the  presence 
of  the  corporation  as  a  party). 

81.  See  V.  Heppenheimer,  55  N.  J.  Eq.  240, 
36  Atl.  966  [afflrmed  in  56  N.  J.  Eq.  453,  41 
Atl.  1116],  holding  that  in  a  suit  by  the  re- 
ceiver of  a  dissolved  corporation,  relating 
wholly  to  contractual  and  statutory  obliga- 
tions arising  out  of  the  existence  and  opera- 
tions of  the  corporation,  the  attorney-general 
is  not  a  necessary  party  because  of  the  char- 
acter of  the  corporation  as  one  formed  for 
the  purpose  of  creating  a  monopoly,  since  the 
state  upon  the  dissolution  of  the  corporation 
is  not  interested. 

Notice  to  the  attorney-general  of  a  suit  to 
recover  assets  by  the  receiver  of  a  corpo- 
r;vfioTi,  and  his  appearance  in  such  suit,  are 
Inquired  by  a  statute  providing  that  no- 
M(  '>  of  suits  involving  the  dissolution  of  cor- 
lu)rations  or  the  distribution  of  its  assets 
shall  be  given  to  the  attorney-general  by  the 
n'<-o'iyrr  of  the  corporation.  Nealis  v.  Ameri- 
<■  n  'Mibo,  etc.,  Co.,  76  Hun  (K  Y.)  220,  27 
N.  Y.  Suppl.  733  [a  firm,ed  in  150  N.  Y.  42,  44 
N.  E.  944]. 

82.  V/ason  v.  Frank,  7  Colo.  App.  541.  44 
Pac.  378  (where  in  a  suit  on  an  injunction 
bond  which  had  been  executed  to  the  rocoiver 
and  the  toll  road  company  of  which  ho  was 
receiver,  the  receiver  having  been  entitled  to 


tolls  during  the  continuance  of  the  injunc- 
tion, it  was  held  that  the  toll  road  company 
was  a  party  to  the  receiver's  suit  through  the 
receiver  as  his  representative  and  that  con- 
sidering his  right  to  the  money  of  which  he 
had  been  deprived  by  the  injunction,  and  the 
capacity  in  which  he  was  entitled  to  it,  an 
appearance  by  the  toll  road  company  as 
plaintiff  except  through  the  receiver  as  an 
officer  of  the  court  in  charge  of  its  assets 
would  have  been  improper)  ;  Iglehart  v. 
Bierce,  36  111.  133  (corporation  not  necessary 
party  to  foreclose  a  mortgage  executed  to  the 
receiver  as  such,  who  had  been  vested  with 
all  the  property  of  the  defunct  corporation,  to 
secure  a  debt  originally  due  the  corporation). 

83.  Gray  r.  Davis,  10  Fed.  Cas.  No.  5,715, 
1  Woods  420  [affirmed  in  16  Wall.  203,  21 
L.  ed.  447].  So  in  a  suit  by  the  receiver  for 
creditors  and  stock-holders  of  a  corporation 
to  enforce  a  mortgage  assigned  to  him,  such 
creditors  and  stock-holders  need  not  be  joined. 
Mann  v.  Bruce,  5  N.  J.  Eq.  413. 

84.  Moore  v.  Riplev,  106  Ga.  556,  32  S.  E. 
647;  Walters  v.  Porter,  3  Ga.  App.  73,  59 
S.  E.  452;  Nealis  y.  American  Tube,  etc.,  Co., 
150  N.  Y.  42,  44  N.  E.  944  (action  by  tem- 
porary receiver  of  an  insolvent  corporation 
under  N.  Y.  Code  Civ.  Proc.  §  1788,  to  re- 
cover moneys  collected  under  a  judgment  con- 
fessed by  the  corporation  in  fraud  of  credit- 
ors) ;  Bien  f.  Bixby,  18  Misc.  (N.  Y.)  415, 
41  N.  Y.  Suppl.  433  (receiver  of  a  corpora- 
tion in  an  action  to  sequestrate  its  prorevty, 
proceeding:  to  redeem  premises  of  Avhich  the 
corporation  had  been  dispossessed).  But  see 
Hubbell  r.  Merchants'  Nat.  Bank,  42  Hun 
(N.  Y.)  200. 

Where  the  functions  of  a  corporation  are 
merged  in  its  receiver  a,  complaint  in  which 
the  corporation  is  joined  as  plaintiff  Avith 
the  receiver  is  bad  on  domurrer  for  misjoin- 
der of  parties  plaint  ill".  Idaho  Gold  Reduc- 
tion Co.  r.  Croghan.  6  Ida.  471.  56  Pac.  164. 

85.  Bn\d  r.  Royal  Ins.  Co.,  Ill  N.  C. 
372,  16  S.  E.  389. 'action  on  policy  of  insur- 
ance running  to  a  ])artnorsl)ip,  by  a  receiver 
of  the  firm  appointed  by  order  of  the  court 
authorizing  a  receiver  to  reduce  to  possession 
the  assets  of  the  firm. 

86.  Bamberfjer  r.  Fillebrown.  12  Misc. 
(N.  Y.)  328,  33  N.  Y.  Suppl.  614. 
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fere  with  the  right  of  the  receiver  to  the  property  intrusted  to  his  care,^'  and  the 
same  is  true  as  to  the  joinder  of  a  receiver  of  a  corporation  in  an  action  against 
its  directors  in  which  no  rehef  is  sought  against  the  corporation  and  assets  are 
not  attempted  to  be  followed  into  the  receiver's  hands;  and  where  the  corporate 
existence  and  functions  are  not  affected  by  the  receivership  proceedings  and  the 
receiver  has  nothing  to  do  with^the  internal  management  of  the  corporation,  but 
merely  holds  the  property  which  is  in  execution  like  a  sheriff  under  a  levy,  he  is 
not  a  necessary  party  to  a  proceeding  relating  to  such  internal  management. 
So,  under  the  rule  above  stated,  as  to  liability  for  demands  arising  before  the 
appointment,^  the  mere  fact  that  one  is  receiver  will  not  render  him  a  necessary 
party,  and  he  is  considered  an  improper  party  where  no  right  to  relief  against 
him  in  his  official  capacity  is  sought. But  in  an  action  to  enforce  a  lien  against 
specific  property  in  which  a  receiver  has  an  interest,  he  should  be  made  a  party, 


87.  Ottumwa  State  Bank  v.  McElroy,  106 
Iowa  258,  76  N.  W.  715;  Weigen  v.  Council 
Bluffs  Ins.  Co.,  104  Iowa  410,  73  N.  W.  862 ; 
Dullnig  V.  Weekes,  16  Tex.  Civ.  App.  1,  40 
S.  W.  178.    See  swpra,  IV,  D,  6,  b,  (ii). 

He  is  held  to  be  neither  a  necessary  nor  a 
proper  party  in  a  proceeding  by  which  the 
property  rights  in  him  are  in  any  manner 
affected.  City  Water  Co.  v.  State,  88  Tex. 
600,  32  S.  W.  1033,  receiver  of  corporation 
not  proper  or  necessary  party  to  proceeding 
by  state  to  forfeit  the  corporate  charter,  since 
the  right  to  be  a  corporation  is  not  involved 
in  the  receivership,  and  if  the  receiver  should 
sell  the  property  after  dissolution  of  the  cor- 
poration the  purchaser  would  take  just  the 
rights  which  the  corporation  could  have  con- 
veyed if  it  had  not  been  dissolved,  which 
would  not  embrace  its  risrht  to  be  a  corpora- 
tion. 

In  a  suit  to  annul  an  ordinance,  and  re- 
scind a  contract  granting  a  corporation  right 
to  maintain  and  operate  waterworks,  brought 
against  the  corporation  before  the  appoint- 
ment of  a  receiver  in  a  federal  court,  the 
receiver  is  not  a  necessary  party.  Palestine 
Water,  etc.,  Co.  v.  Palestine,  91  Tex.  540,  44 
S.  W.  814,  40  L.  P.  A.  203  laffvrming  (Civ. 
App.  1897)  41  S.  W.  659]. 

A  receiver  of  a  corporation  appointed  in 
another  state  is  not  a  necessary  party  to  a 
suit  by  stock-holders  of  the  corporation  on 
behalf  of  the  corporation.  Fitzgerald  f.  Fitz- 
gerald, etc.,  Constr.  Co.,  41  Nebr.  374,  59 
N.  W.  838. 

V/here  it  is  proper  to  prosecute  a  suit  in 
the  name  of  a  corporation  after  a  receiver 
is  appointed,  it  is  held  that  he  need  not  be 
joined  as  a  defendant.  Ohio,  etc.,  P.  Co.  r. 
Indianapolis,  etc.,  P.  Co..  3  Ohio  Dec.  (Re- 
print) 458,  5  Am.  L.  Peg.  N.  S.  733. 

In  suits  against  national  banks. —  New 
York  Nat.  Bank  v.  Mechanics'  Nat.  Bank,  94 
U.  S.  437,  24  L.  ed.  176;  Speckart  v.  German 
Nat.  Bank,  98  Fed.  151,  38  C.  C.  A.  €82; 
Denton  v.  Baker,  79  Fed.  189,  24  C.  C.  A. 
476. 

Causes  not  against  receiver  or  existing 
before  his  appointment  see  infra,  text  and 
notes  91,  92. 

88.  Squiers  v.  Thompson,  73  N.  Y.  Anp. 
Div.  552,  76  N.  Y.  Suppl.  734  [affvrmed  in 
172  N.  Y.  652,  65  N.  E.  1122],  action  for 
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damages  for  deceit  practised  in  inducing 
plaintiff  to  become  a  shareholder. 

89.  Com.  V.  Philadelphia,  etc.,  R.  Co.,  3 
Pa.  Dist.  115,  holding  that  such  receivers 
are  not  necessary  parties  to  a  proceeding  to 
compel  the  opening  of  the  stock  list  of  the 
corporation  to  the  inspection  of  a  stock- 
holder. 

90.  See  supra,  VI,  D,  1. 

91.  Chemical  Nat.  Bank  v.  Hartford  De- 
posit Co.,  156  111.  522,  41  N.  E.  225;  Seavey 
V.  Jenkins,  15  Wkly.  Notes  Cas.  (Pa.)  124; 
Dullnig  V.  Weekes,  16  Tex.  Civ.  App.  1,  40 
S.  W.  178. 

92.  McDermott  v.  Crook,  20  App.  Cas. 
(D.  C.)  465;  Decker  v.  Gardner,  124  N.  Y. 
334,  26  N.  E.  814,  11  L.  P.  A.  480;  Arnold  v, 
Suffolk  Bank,  27  Barb.  (N.  Y.)  424;  North- 
ern Pac.  R.  Co.  V.  Heflin,  83  Fed.  93,  27 
C.  C.  A.  460. 

Where  the  receiver  was  substituted  for 
defendant  without  objection  in  an  action 
for  trespass  against  a  railroad  company  it 
was  held  not  error  to  refuse  to  strike  out 
his  name  during  the  trial.  Jackson  v.  Dines, 
13  Colo.  90,  21  Pac.  918. 

Joining  original  party. —  If  in  any  case 
it  is  proper  to  sue  a  receiver  appointed  to 
hold  property  and  effects  pending  the  deter- 
mination of  an  action,  upon  a  liability  in- 
curred before  his  appointment  by  the  parties 
to  the  suit  in  which  he  was  appointed,  such 
parties  must  be  joined.  Flynn  ?;.  Furth,  25 
Wash.  105,  64  Pac.  904.  But  in  a  suit  by 
leave  of  court  against  a  receiver  for  the 
specific  performance  of  a  contract  made  by  a 
corporation  before  the  appointment  of  the  re- 
ceiver in  a  suit  for  the  foreclosure  of  a  trust 
deed  executed  after  such  contract  and  the 
partial  performance  thereof  by  plaintiff, 
brought  in  the  court  in  which  the  receiver 
was  appointed,  it  was  held  that  the  receiver 
was  the  only  necessary  party  defendant  and 
that  he  could  have  specifically  performed  the 
contract  or  paid  back  the  money  advanced 
thereunder  if  the  court  had  so  directed. 
Southern  Express  Co.  v.  Western  North  Caro- 
lina R.  Co.,  99  U.  S.  191,  25  L.  ed.  319. 

93.  Flynn  v.  Furth,  25  Wash.  105,  64  Pac. 
904;  Denny  v.  Cole,  22  Wash.  372,  61  Pac. 
38.  79  Am.  St.  Rep.  940,  necessitv  of  joining 
a  receiver  of  a  partnership  with  the  partners 
in  an  action  to  foreclose  a  lien. 
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and  the  receiver  of  a  corporation  is  held  to  be  a  necessary  party  to  a  bill  by  a 
creditor  of  the  corporation  and  the  stock-holders  thereof  to  subject  the  assets 
of  the  corporation  to  the  payment  of  debts  and  in  the  event  of  the  insufficiency  of 
such  assets  to  enforce  the  liability  of  stock-holders, or  to  a  suit  otherwise  affecting 
the  assets  of  the  corporation  which  it  is  his  duty  to  administer.  So  a  receiver 
of  a  corporation  in  the  actual  possession  of  its  property,  operating  the  same  to 
the  exclusion  of  the  corporation,  is  a  necessary  party  to  a  proceeding  against  the 
corporation  where  a  judgment  against  it  relates  to  the  operation  of  the  property 
in  the  receiver's  hands  and  which  it  is  impossible  for  the  corporation  itself  to 
obey.^^  After  the  sale  of  property  in  the  receiver's  hands  and  determination  of 
his  functions  with  respect  to  it,^^  he  is  not  a  necessary  party  in  any  proceeding 
involving  the  enforcement  of  other  rights  against  such  property;  and  a  receiver 
in  the  capacity  of  a  mere  stakeholder  who  surrenders  the  possession  of  property 
prior  to  the  determination  of  the  suit  is  not  a  necessary  party  to  a  suit  subsequently 
brought  to  recover  the  value  of  such  property  from  one  who  took  it  with  knowledge 
of  the  facts.  In  an  action  against  a  receiver  as  such  involving  his  official  liability 
in  the  management  of  his  trust  the  parties  represented  by  him  in  such  capacity 
need  not  be  joined/  In  an  action  against  the  receiver  of  a  corporation  for  a 
tort  committed  in  the  course  of  the  administration  of  the  trust  all  connected  with 


94,  Buda  Foundry,  etc.j  Co.  f.  Columbian 
Celebration  Co.,  55  111.  App.  381,  holding 
further  that  the  defect  of  parties  in  that  the 
receiver  is  omitted  is  waived  if  not  especially 
assigned  for  demurrer. 

Joining  v/ith  creditor  to  enforce  latter's 
cause.— In  Childs  r.  Blethen,  40  Wash.  340, 
82  Pac.  405,  in  a  suit  by  creditors  of  an  in- 
solvent corporation  to  which  stock-holders 
were  made  parties,  the  receiver  was  directed 
by  a  judgment  in  favor  of  the  creditors 
against  the  stock-holders  to  collect  and  en- 
force the  same  against  the  latter,  and  it  was 
held  that  in  an  action  on  such  judgment  the 
receiver,  although  not  beneficially  interested 
in  the  judgment,  represented  the  creditors, 
and  was  a  proper,  although  not  a  necessary, 
party  to  join  with  the  creditors. 

95.  Smith  v.  Trenton  Delaware  Falls  Co., 
4  N.  J.  Eq.  505,  holding  that  a  suit  by  a 
creditor  to  subject  property  transferred  by 
the  corporation  before  the  appointment  of  a 
receiver  to  the  satisfaction  of  a  claim  against 
the  corporation  is  for  relief  which  operates 
to  relieve  the  receiver  of  part  of  his  duties 
and  as  a  removal  of  the  receiver  pro  tanto. 

But  a  suit  upon  the  theory  that  there 
is  no  corporation,  against  persons  charged 
with  unlawfully  assuming  to  be  a  corporation, 
is  not  one  in  which  a  receiver  previously  ap- 
pointed in  a  suit  by  other  creditors  against 
the  corporation  as  such  is  a  necessary  party. 
Wheeler  v.  Clinton  Canal  Bank,  Harr.  (Mich.) 
449. 

Proceedings  in  the  cause. — In  Grand  Trunk 
R.  Co.  V.  Central  Vermont  B.  Co.,  88  Fed. 
622,  it  is  held  that  where  the  receivers  have 
all  the  property  in  their  hands,  under  order 
of  the  court,  for  whomsoever  it  may  be  found 
to  belong,  and  all  proceedings  are  required  to 
be  and  are  had  in  this  cause  for  the  purpose 
of  ascertaining  the  rights  of  all  claimants, 
and  how  the  property  should,  be  decreed  to 
be  disposed  of  or  distributed  by  the  receivers, 
whether  they  are  technically  made  parties  to 
every  proceeding  for  establishing  rights  to 


the  property  or  not  is  immaterial;  that  while 
not  parties  to  the  original  cause,  as  orators 
or  defendants,  they  are  in  effect  parties  to  all 
proceedings  touching  the  property  in  their 
hands,  as  in  their  nature  the  proceedings  are 
in  rem,. 

In  suit  upon  refusal  of  receiver  to  sue  see 

supra,  VI,  B,  6. 

96.  Chicago  City  R.  Co.  v.  People,  116 
111,  App.  633,  proceeding  to  compel  a  traction 
company  to  accept  a  certain  fare  in  excliange 
for  carriage. 

A  receiver  is  a  proper  party  in  a  suit  to 
restrain  ditch  proceedings  against  a  company 
of  which  he  is  receiver  commenced  after  his 
appointment.  Caldwelt  i\  Harrison  Tp.,  2 
Ohio  Cir.  Ct.  10,  1  Ohio  Cir.  Dec.  332. 

Cause  of  action  accruing  against  receiver 
in  management  of  property  see  supra,  IV, 
F,  6,  f. 

97.  See  supra,  IV,  H,  12. 

98.  Massachusetts  Mut.  L.  Ins.  Co.  v. 
Chicago,  etc.,  R.  Co.,  13  Fed.  857,  holding 
that  in  such  case  the  receiver  was  not  a 
necessary  party  in  a  proceeding  to  adjudge 
a  lien  on  such  property  still  subsisting. 

Effect  of  discharge  of  receiver  see  infra, 
VII,  E. 

99.  Phelps  V.  Elliott,  29  Fed.  53,  where 
in  a  suit  for  the  value  of  such  property  after 
determination  of  the  suit  in  which  the  re- 
ceiver was  appointed,  in  which  the  right  to 
the  property  was  adjudged  to  be  in  plaintiff, 
it  was  held  that  the  receiver  was  not  a  neces- 
sary party  since  the  decree  in  the  former  suit 
was  conclusive  upon  all  the  parties  who  were 
before  the  court  and  defendant  in  the  last 
suit  was  amply  protected. 

1.  Painter  r.  Painter,  138  Cal.  231,  71 
Pac.  90,  94  Am.  St.  Rep.  47  (action  against 
receiver  of  partnership  on  a  contract  made 
by  him  in  the  management  of  his  trust,  in 
wliich  it  was  lield  that  partners  and  creditors 
of  the  firm  were  not  necessarv  parties)  :  Cobb 
r.  Sweet.  46  N.  Y.  App.  Div.  375.  61  N.  Y. 
Suppl.  545.    So  in  an  action  for  injury  re- 
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the  wrongful  act  may  be  joined  as  defendants.^  And  in  an  action  by  creditors 
against  a  receiver  collusively  appointed  his  co-wrong-doer  may  be  joined.^ 

2.  New  Parties  and  Change  of  Parties  —  a.  Amendment  in  General.*  Where 
the  action  is  improperly  brought  in  the  name  of  the  receiver,  an  amendment  may 
be  allowed  to  make  the  action  stand  in  the  name  of  the  owner,^  and  where  the 
action  is  inadvertently  brought  in  the  name  of  the  corporation  instead  of  in  the 
name  of  its  receiver,  an  amendment  may  be  allowed  to  make  the  receiver  plaintiff.^ 
So  where  the  several  receivers  of  a  corporation  sue  in  equity  the  court  may  permit 
an  amendment  by  striking  out  one  of  them  as  plaintiff  and  inserting  him  as  defend- 
ant, when  his  legal  and  private  positions  become  incompatible.^ 

b.  Addition,  Intervention,  and  Substitution  ^  —  (i)  Of  Receiver  in  Origi- 
nal Suit.  A  receiver  is  not  a  litigant  in  the  suit  in  which  he  is  appointed,^ 
and,  although  he  may  be  one  authorized  by  statute  under  control  of  the  court  to 
bring  and  defend  actions,  and  under  the  practice  of  the  courts  persons  may  be 
made  parties  to  a  suit  by  pleading,  intervention  pro  inter  esse  suo,  etc.,  if  none  of 
such  methods  are  pursued  it  is  irregular  to  permit  him  to  file  an  answer  as  a  party. 

(ii)  Of  Receiver  to  Defend  Other  Actions  —  (a)  In  General.  While 
a  receiver  may  not  be  a  necessary  party  to  an  action  against  the  person  of  whose 


ceived  while  the  property  of  the  corporation 
was  operated  by  it,  brought  against  the  pur- 
chaser at  a  foreclosure  sale  under  the  statute 
which  provides  that  mortgages  of  corporations 
shall  be  subject  to  such  claims,  it  is  sufficient 
if  the  receiver  of  the  insolvent  company  is  a 
party  and  the  company  itself  need  not  be 
joined.  Howe  v.  Harper,  127  N.  C.  356,  37 
S.  E.  505,  holding  further  that  the  objection 
that  the  corporation  is  omitted  must  be  made 
by  answer  or  demurrer  or  it  will  be  waived. 

Where  the  receiver  is  not  the  legal  repre- 
sentative of  the  rights  of  the  corporation  the 
corporation  must  be  joined,  although  the  re- 
ceiver maybe  a  proper  party.  Swift  v.  Eck- 
ford,  6  Paige  (N.  Y.)  22. 

2.  Casey  v.  Oakes,  17  Wash.  409,  50  Pac. 
53,  as  to  an  action  by  a  passenger  against 
the  receivers  of  a  railroad  company  for  an 
assault  under  an  allegation  that  the  servant 
who  committed  the  assault  was  acting  for 
himself,  for  the  receivers,  and  for  the  rail- 
road company. 

Plaintiff  will  not  be  required  to  elect  which 
defendant  he  will  proceed  against  in  an  action 
for  personal  injuries  against  the  receiver  of 
a  railroad  company,  in  which  the  railroad 
company  is  joined,  but  he  has  a  right  to 
prosecute  his  action  against  both  and  recover 
judgment  against  whichever  the  proof  might 
show  is  liable,  although  if  the  facts  disclosed 
show  that  all  the  property  of  the  company  is 
under  the  management  and  control  of  the  re- 
ceiver and  that  he  alone  is  responsible,  the 
judgment  must  be  against  him  alone.  Union 
Pac.  R.  Co.  V.  Smith,  59  Kan.  80,  52  Pac. 
102. 

3.  Harrigan  v.  Gilchrist,  121  Wis.  127,  99 
N.  W.  909. 

4.  See,  generally.  Pleading,  31  Cyc.  468 
et  seq. 

5.  Chandler  v.  Frost,  88  111.  559  (hold- 
ing that  in  an  action  by  "  George  Chandler, 
receiver  of  the  Lamar  insurance  Company," 
to  recover  on  a  stock  subscription  (see  supra, 
VI,  B,  2 ) ,  it  was  error  to  refuse  an  amend- 
ment to  make  the  cause  stand  simply  in  the 

[VI,  E,  1,  b] 


name  of  the  company)  ;  East  Tennessee  Land 
Co.  V.  Leeson,  178.  Mass.  206,  59  N.  E.  639; 
Wilson  V.  Welch,  157  Mass.  77,  31  N.  E.  712; 
McGuin  V.  Fretts,  13  Ont.  699  (requiring 
amendment  adding  such  person  as  co-plain- 
tiff). 

Right  to  amend  answer  after  amendment 

see  infra,  VI,  G,  4,  text  and  note  1. 

6.  Hulbert  v.  Hohman,  22  Misc.  (N.  Y.) 
248,  49  K  Y.  Suppl.  633,  holding  that  the 
amendment  may  be  regarded  almost  as  a  cor- 
rection of  the  name  of  a  plaintiff  rather  than 
the  substitution  of  an  entirely  distinct  and 
different  party. 

After  exceptions  sustained  in  the  appellate 
court  on  the  ground  that  an  action  on  a 
CD-Use  of  action  in  a  corporation  could  not  be 
maintained  in  form  in  the  name  of  the  re- 
ceiver of  the  corporation,  which  was  the  only 
error  at  the  trial,  the  trial  court  may  allow 
the  substitution  of  the  corporation  as  plain- 
tiff and  enter  judgment  on  the  verdict. 
Campbell,  etc.;,  Co.  v.  Barr  Pumping  Engine 
Co.,  182  Mass.  304,  65  N.  E.  396. 

Form  of  motion  by  receiver  and  order 
thereon  see  Campbell,  etc.,  Co.  v.  Barr  Pump- 
ing Engine  Co.,  182  Mass.  304,  65  N..  E.  396. 

7.  Hewett  v.  Davis,  50  Me.  271,  where  suit 
was  by  receivers  of  a  corporation  to  recover 
against  stock-holders  to  enforce  statutory 
liability,  and  one  of  them  was  a  stock-holder, 
the  court  holding  that  by  allowing  such 
amendm^ent  the  appointment  of  such  receiver 
was  in  effect  revoked. 

8.  Of  receiver  in  supplementary  proceed- 
ings see  Executions,  17  Cyc.  1472. 

Subsequent  pleading  see  infra,  VI,  G,  4. 

9.  See  supra,  IV.  E,  1. 

10.  Youtsey  r.  Hoffman,  108  Fed.  693. 
On  issue  of  ovmership  between  parties. — 

Where  the  receiver  is  a  mere  stakeholder,  the 
court  cannot  improperly  impose  upon  the 
fund  in  his  hands  the  expense  of  his  attending 
upon  and  taking  part  in  the  trial  of  the 
issues  between  the  several  parties  to  fie  suit 
as  to  the  ownership  of  the  property.  National 
Park  Bank  v.  Goddard,  20  N.  Y.  ' Suppl.  526. 
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property  he  is  receiver,"  lie  may,  in  the  discretion  of  the  court/^  be  permitted, 
by  intervening,  to  interpose  any  proper  defense  to  the  action. A  receiver  -pendente 
lite  in  a  suit  to  foreclose  a  corporate  mortgage,  whose  functions  are  confined  to 
the  care  and  preservation  of  the  particular  property,  is  not  a  proper  party  to  be 
substituted  for  the  company  in  an  action  for  a  cause  in  no  way  connected  with 
him  and  which  could  not  be  charged  on  the  mortgaged  property,^^  and  where 
all  the  rights  of  a  corporation  are  in  the  receiver,  and  he  has  the  authority  to 
enforce  these  rights  by  action  under  the  order  of  the  court,  he  cannot  be  compelled 
to  defend  a  suit  in  which  he  as  receiver  may  have  interest,  nor  to  submit  his  rights 
as  receiver  to  judgment  in  an  action  which  may  be  in  conflict  with  one  which 
he  has  instituted  by  authority  of  the  court.  And  the  mere  appointment  of  a 
receiver  of  a  litigant  in  a  pending  cause  being  no  bar  to  the  suit,^^  which  will  not 
abate  in  consequence  of  such  appointment,^^  the  corporation,  in  the  instance  of 
the  appointment  of  a  receiver  of  a  corporation,  not  being  dissolved  thereby, 
the  receiver  is  not  a  necessary  party,^^  although  he  may  be  a  proper  party,  to  be 
admitted  on  his  own  application  to  appear  and  defend  if  the  interests  which  he 
represents  render  it  proper  or  necessary/^  and  the  suit  may  be  prosecuted  to 


11.  See  supra,  VI,  E,  1,  b. 

12.  Weigen  v.  Council  Bluffs  Ins.  Co.,  104 
Iowa  410,  73  N.  W.  862. 

13.  Weigen  v.  Council  Bluffs  Ins.  Co.,  104 
Iowa  410,  73  N.  W.  862;  Palestine  Water,  etc., 
Co.  V.  Palestine,  91  Tex.  540,  44  S.  W.  814, 

40  L.  R.  A.  203  {affirming  (Civ.  App.  1897) 

41  S.  W.  659]. 

A  receiver  in  a  suit  to  dissolve  a  partner- 
ship was  held  to  have  no  such  interest  as  to 
authorize  him  to  intervene  in  an  action 
against  the  members  of  the  firm  previously 
brought  to  set  up  defenses  which  had  been 
waived  by  a  failure  on  the  part  of  defendants 
to  plead  the  same.  Honegger  v.  Wettstein, 
94  N.  Y.  252. 

He  is  entitled  to  intervene  and  resist  an 
attachment  on  property  as  that  of  the  cor- 
poration but  which  had  been  conveyed  to  him 
in  insolvency  proceedings.  Gayoso  Sav.  Inst. 
V.  Burrow,  37  Tex.  88. 

After  a  receiver  has  accepted  his  discharge 
he  cannot  intervene  in  a  proceeding  against  a 
fund  discovered  after  his  discharge,  for  the 
purpose  of  securing  fees  on  its  distribution. 
Matter  of  Grand  Central  Bank,  27  Misc. 
(N.  Y.)  116,  57  N.  Y.  Suppl.  418  [affirmed  in 

42  N.  Y.  App.  Div.  157,  58  N.  Y.  Suppl.  1022]. 

14.  Decker  v.  Gardner,  124  N.  Y.  334,  "^G 
N.  E.  814,  11  L.  R.  A.  480,  impropriety  of  sub- 
stituting such  receiver  in  an  action  against 
the  corporation  for  a  trespass.  But  in  Mat- 
ter of  Jacobson,  23  N.  Y.  App.  Div.  75,  48 
N.  Y.  Suppl.  420,  such  leave  was  granted  to 
plaintiff  to  add  the  receiver  as  defendant  in 
an  action  against  a  railroad  company  to  re- 
cover rental  and  fee  damages  to  property 
caused  by  the  construction  of  the  road,  the 
receiver  bein^  authorized  by  the  order  ap- 
pointing him  to  defend  all  actions  instituted 
against  him  and  also  to  appear  and  condvict 
the  defenses  of  any  action  pending  against 
the  company,  the  court  holding  that  the  oper- 
ation of  the  road  by  the  receiver  being  for  an 
indefinite  period  could  not  justly  postpone 
plaintiff's  proceeding. 

15.  Colorado  Nat.  Bank  r.  Scott.  19  Abb. 
N.  Cas.   (N.  Y.)   348,  holding  that  where, 


pending  an  action  against  a  trustee  of  a  cor- 
poration, to  subject  to  plaintiff's  debt  land 
alleged  to  have  been  conveyed  by  the  corpora- 
tion to  defendant  in  fraud  of  creditors,  pro- 
ceedings were  instituted  to  dissolve  the  cor- 
poration, and  a  receiver  was  appointed  who 
also  sued  to  set  aside  the  conveyance,  a 
motion  by  plaintiff  to  bring  in  the  corpora- 
tion and  the  receiver  as  parties  defendant 
should  be  denied. 

16.  See  supra,  TV,  D,  6,  b,  (ii). 

17.  Kittredge  v.  Osgood,  161  Mass.  384, 
37  N.  E.  369;  Wilson  v.  Wilson,  1  Barb. 
Ch.  (K  Y.)  592;  Wilder  v.  New  Orleans,  87 
Fed.  843,  31  C.  C;  A.  249.  At  most  it  can 
only  render  the  suit  defective,  so  as  to  make 
it  irregular  for  the  complainant  to  proceed 
until  the  receiver  is  brought  before  tLe  court, 
by  a  supplemental  bill  in  the  nature  of  a  bill 
of  revivor.    Wilson  v.  Wilson,  supra, 

18.  Effect  of  dissolution  of  corporation  see 
CoKPOEATiONS,  10  Cyc.  1314  et  seq.,  1324. 

19.  Kelley  Union  Pac.  R.  Co.,  58  Kan. 
161,  48  Pac.  843  [distinguishing  Scannell  v. 
Felton,  57  Kan.  468,  46  Pac.  948,  where  the 
creditors  were  the  parties  interested  in  en- 
forcing a  judgment  rendered  in  favor  of  an 
insolvent  bank  before  the  appointment,  and 
it  was  held  that  the  receiver  of  the  insolvent 
who  took  charge  of  the  assets  was  a  necessary 
party  to  a  proceeding  in  error  to  reverse  such 
judgment]  (holding  that  where  the  action 
was  against  a  railroad  company  for  personal 
injuries,  receivers  appointed  for  the  company 
after  the  filing  of  a  petition  in  error  by  plain- 
tiff were  not  necessary  parties,  not  being  in- 
terested in  establishing  the  judgment  which 
was  not  an  asset  in  their  hands)  ;  Speckert  t'. 
German  Nat.  Bank.  98  Fed.  151.  38  C.  C.  A.  682. 

After  decree  pro  confesso  against  corpora- 
tion.—  Where  receivers  are  a]i]iointod.  they 
need  not  be  made  parties  to  a  bill  to  fore- 
close a  mortgage  against  the  corporation 
winch  was  taken  for  confessed  l)efore  the  re- 
ceivers were  appointed,  and  Avho  do  not  apply 
for  leave  to  come  in  and  defend.  Willink  r. 
]V,I()rris  Canal,  etc.,  Co..  4  N.  J.  Eq.  377. 

20.  Kittredge  r.   Osgood,   161    ]\rass.  384, 
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judgment  without  bringing  him  in,^^  or  if  plaintiff  in  the  suit  is  successful,  when 
he  undertakes  the  collection  of  his  judgment  it  may  be  that  the  receiver  can 
interpose.^^  In  such  cases  it  has  been  held  that  the  receiver  of  a  litigant  has  no 
status  in  the  action  until  he  has  made  himself  a  party  by  proper  proceedings ; 
he  has  no  unqualified  right  to  appear  and  defend  when  he  has  not  been  made  a 
party,  and  being  an  officer  of  the  court,  it  is  held  that  whether  he  should  be 
allowed  to  appear  and  defend  actions  is  addressed  to  the  discretion  of  the  court.^* 


37  N.  E.  369 ;  Cooper  v.  Philadelphia  Worsted 
Co.,  (N.  J.  Ch.  1904)  57  Atl.  733;  Speckert  V. 
German  Nat.  Bank,  98  Fed.  151,  38  C.  C.  A. 
682 ;  Denton  v.  Baker,  79  Fed.  189,  24  C.  C.  A. 
476;  Mercantile  Trust  Co.  v.  Pittsburgh,  etc., 
R.  Co.,  29  Fed.  732. 

Under  a  statute  giving  a  creditor  a  right 
to  intervene  in  an  attachment  suit  upon  the 
presentation  of  an  affidavit  that  he  believes 
the  debt  claimed  in  the  attachment  suit  to  be 
fictitious,  a  receiver  who  presents  such  affi- 
davit, and  in  whose  hands  the  estate  of  the 
attached  debtor  has  been  placed  by  agreement 
among  all  the  attaching  creditors  but  one,  is 
entitled  to  intervene  as  the  representative  of 
those  creditors  in  the  suit  of  the  attaching 
creditor  who  refuses  to  enter  into  the  agree- 
ment, and  proceeds  with  his  attachment. 
Paine  v.  HoUiday,  68  Miss.  298,  8  So.  676. 

Where  the  bill  against  a  corporation  is 
for  the  establishment  of  a  lien  on  part  of 
the  property,  the  receiver  is  properly  granted 
leave  to  intervene  and  contest  plaintiff's  right 
to  recover  and  he  may  rely  upon  the  insuffi- 
ciency of  the  evidence  to  sustain  a  decree  for 
plaintiff;  therefore  it  is  not  proper  to  dis- 
miss his  petition  merely  because  no  testimony 
was  taken  by  him  in  support  of  his  aver- 
ments.   Perry  v.  Godbe,  82  Fed.  141. 

The  petition  of  intervention  may  contain 
a  statement  of  the  petitioner's  view  of  the 
case  and  pray,  in  addition  to  intervention,  for 
the  final  relief  which  he  desires.  Perry  v. 
Godbe,  82  Fed.' 141. 

Substitution  without  objection  see  Jack- 
son X).  Dines,  13  Colo.  90,  21  Pac.  918. 

21.  Illinois. —  Mercantile  Ins.  Co.  V. 
Jaynes,  87  111.  199. 

Kansas. —  Kelley  v.  Union  Pac.  R.  Co.,  58 
Kan.  161,  48  Pac.  843. 

New  Jersey. —  Cooper  v.  Philadelphia 
Worsted  Co.,  (Ch.  1904)  57  Atl.  733. 

New  York. —  Tracy  v.  Selma  First  Nat. 
Bank,  37  N.  Y.  523. 

United  States. —  Mercantile  Trust  Co.  v. 
Pittsburgh,  etc.,  R.  Co.,  29  Fed.  732. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  349 
et  seq. 

22.  Toledo,  etc.,  R.  Co.  v.  Beggs,  85  111. 
80,  28  Am.  Rep.  613. 

23.  Tracy  v.  Selma  First  Nat.  Bank,  37 
N.  Y.  523,  5  Transcr.  App.  14  (holding  that 
upon  the  dissolution  of  a  corporation  the  re- 
ceiver must  apply  to  be  made  a  party  to  the 
suit  and  cannot  appear  or  move  until  such 
order  is  obtained  continuing  the  cause  in  his 
name)  ;  Flynn  v.  Furth,  25  Wash.  105,  64 
Pac.  904;  Wilder  v.  New  Orleans,  87  Fed. 
843,  31  C.  C.  A.  249 ;  Mercantile  Trust  Co.  v. 
Pittsburgh,  etc.,  R.  Co.,  29  Fed.  732.  So  in 
Whittlesey  v.  Delaney,  73  N.  Y.  571,  where 

[VI,  E,  2,  b,  (II),  (a)] 


for  the  reason  that  the  receiver  had  no  stand- 
ing in  an  action  against  the  corporation  of 
which  he  was  receiver,  it  was  held  that  an 
action  to  vacate  a  judgment  against  the  cor- 
poration because  obtained  without  considera- 
tion, etc.,  might  properly  be  brought  by  him 
in  his  own  name.  But  in  Smead  Foundry 
Co.  V.  Chesbrough,  18  Ohio  Cir.  Ct.  783,  6 
Ohio  Cir.  Dec.  670,  where  under  the  statutory 
power  of  a  receiver  to  bring  and  defend  an 
action  in  his  own  name  as  receiver,  etc.,  it 
was  held  that  the  receiver  of  a  corporation 
may  file  a  motion  to  set  aside  a  judgment 
entered  against  the  corporation  in  the  court 
which  has  control  of  him  as  receiver. 

Where  the  corporation  is  dissolved  and 
the  receiver  is  invested  with  all  its  rights  of 
possession  of  the  corporate  property,  and  a 
pending  suit  against  the  corporation  is 
thereby  abated,  it  is  held  that  the  levy  of  an 
attachment  which  is  void  against  his  claim 
to  the  property  may  be  removed  by  him  on 
his  application  to  the  court  to  discharge  the 
attachment.  Selma  First  Nat,  Bank  v.  Colby, 
21  Wall.  (U.  S.)  609,  22  L.  ed.  687,  receiver 
of  national  bank  under  act  of  congress.  To 
the  same  effect  as  to  the  right  of  a  receiver 
of  a  national  bank  see  Bowen  v.  Medina  First 
Nat.  Bank,  34  How.  Pr.  (N.  Y.)  408. 

The  refusal  of  the  application  of  the  cor- 
poration to  make  its  receiver  a  party  is 
not  error;  if  the  receiver  desires  to  be  let  in 
to  defend,  he  should  make  the  application  to 
that  end.  Mercantile  Ins.  Co.  v.  Jaynes,  87 
111.  199. 

24.  Ottumwa  State  Bank  v.  McElroy,  106 
Iowa  258,  76  N.  W.  715;  Hedrick  v.  McElroy, 
(Iowa  1898)  76  N.  W.  716;  Patrick  v.  Fells, 
30  Kan.  680,  2  Pac.  116  (as  to  right  of  re- 
ceiver of  the  property  of  the  corporation  ap- 
pointed with  the  qualification  that  he  is  not 
to*  interfere  with  the  possession  of  mortgaged 
property  which  was  involved  in  a  suit  to  fore- 
close, to  be  made  a  party  to  the  foreclosure 
proceeding)  ;  Dunlop  v.  Patterson  F.  Ins. 
Co.,  74  N.  Y.  145,  30  Am.  Rep.  283 ;  Farmers' 
L.  &  T.  Co.  V.  Hoffman  House,  7  Misc.  (N.  Y.) 
358,  27  N.  Y.  Suppl.  634. 

The  court  should  determine  whether  the 
defense  should  be  interposed  when  the  ques- 
tion is  presented  on  the  motion  of  a  receiver 
for  leave  to  defend  in  a  certain  action,  and  it 
is  improper  for  the  court  to  authorize  a  re- 
ceiver to  employ  counsel  to  advise  him  as 
to  a  defense  and  to  defend  if  so  advised. 
Troy  Sav.  Bank  v.  Morrison,  27  N.  Y.  App. 
Div.  423,  50  N.  Y.  Suppl.  225. 

Where  the  corporation  has  been  represented. 
—  Under  a  statute  providing  that  "  a  de- 
fendant served  by  publication  alone  shall  be 
allowed,  at  any  time  before  judgment,  to  ap- 
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(b)  Effect?^  When  a  receiver  intervenes  in  a  pending  action  he  submits 
himself  to  the  jurisdiction  of  the  court  and  must  be  governed  in  his  subsequent 
steps  in  the  action  by  the  same  rules  applicable  to  other  litigants. 

(ill)  Of  Receiver  to  Prosecute,  and  Continuance  of  Action  in 
Name  of  Original  Party.^^  The  receiver  of  plaintiff  in  a  pending  action 
in  another  court  succeeds  him  in  that  court  as  the  proper  party  to  prosecute  to 
final  judgment  the  issues  relating  to  possession  of  the  property  involved  in  the 
receivership,^^  but  he  has  no  right  to  intervene  in  actions  not  affecting  the  par- 
ticular property  of  which  he  is  receiver.^^  An  action  by  a  corporation  not  abating 
by  the  mere  appointment  of  a  receiver/^  it  is  sometimes  provided  by  statute  that 
it  may  be  continued  in  the  name  of  the  original  party.^^  But  the  rule  that  a 
receiver  of  a  defendant  has  no  status  in  the  action  until  he  is  made  a  party  upon 
his  application  is  applied  to  the  receiver  of  a  corporation  plaintiff  in  another 
action  to  which  the  receiver  is  not  a  necessary  party and  the  mere  filing  in  a 


pear  and  defend  the  action,"  it  was  lield  that 
no  abuse  of  discretion  was  shown  in  denying 
the  application  of  the  receiver  of  an  insolvent 
foreign  corporation  to  set  aside  the  default 
of  such  corporation,  and  to  permit  him  to  ap- 
pear and  defend  on  its  behalf,  in  an  action 
commenced  by  attachment,  in  which  such  cor- 
poration had  been  served  by  publication,  and 
in  which  a  foreign  assignee  of  defendant  had 
appeared,  but  made  no  defense,  and  where 
there  was  no  attempt  to  excuse  such  default, 
and  such  receiver  was  not  a  necessary  party 
to  the  pending  litigation,  and  the  defense 
tendered  was  merely  that  plaintiff  should  not 
be  permitted  to  recover  the  full  amount  for 
which  defendant  was  liable  for  the  reason 
that  it  was  insolvent.  Ottumwa  State  Bank 
V.  McElroy,  101  Iowa  258,  76  N.  W.  715.  And 
in  Hedrick  v.  McElroy,  (Iowa  1898)  76  N.  W. 
716,  it  was  held  that  under  facts  similar  to 
those  in  the  case  last  above  cited,  the  rule 
in  that  case  applied,  and  that  the  fact  that 
the  receiver  filed  an  answer  before  the  de- 
fault was  entered  did  not  enlarge  his  right 
to  defend.  So  an  application  by  an  ancillary 
receiver  of  a  corporation  for  leave  to  file  an 
answer  for  the  purpose  of  setting  up  defenses 
already  pleaded  by  the  corporation  was  prop- 
erly denied,  especially  when  it  was  not  made 
until  after  all  the  testimony  had  been  taken 
and  the  cause  heard  and  submitted.  American 
Waterworks  Co.  v.  Farmers'  L.  &  T.  Co.,  73 
Fed.  956,  20  C.  C.  A.  133. 

Waiver  of  order. —  Leave  to  intervene, 
when  granted,  should  be  by  order;  but,  if  the 
suit  is  proceeded  with  without  objection,  the 
entry  of  the  order  will  be  waived.  Perry  v. 
Godbe,  82  Fed.  141. 

25.  Effect  of  appearance  see  supra,  VI, 
D,  2,  e. 

Issues  see  infra,  VI,  G,  5. 

26.  Arnold  v.  Weimer,  40  Nebr.  216,  58 
N.  W.  709. 

Jurisdiction  of  cause. —  But  an  order  sub- 
stituting a  receiver  of  a  corporation  as  de- 
fendant in  the  action,  with  the  like  effect  as 
if  the  action  were  continued  in  the  name  of 
the  corporation,  can  have  no  effect,  in  respect 
to  the  jurisdiction  of  the  court  in  the  action, 
over  its  subject-matter,  and  over  the  corpora- 
tion as  defendant,  to  confer  a  jurisdiction,  in 
those  particulars,  which  the  court  would  not 
[28] 


have  had  if  the  receiver  had  not  been  substi- 
tuted as  defendant.  Cadle  v.  Tracy,  4  Fed. 
Cas.  No.  2,279,  11  Blatchf.  101. 

27.  Continuance  of  action  on  change  of 
receiver  see  Abatement  and  Revival,  1  Cyc. 
120,  121. 

28.  San  Antonio,  etc.,  R.  Co.  v.  Davis, 
(Tex.  Civ.  App.  1895)  30  S.  W.  693,  holding 
that  as  the  person  lawfully  coming  into  the 
place  of  the  corporation  and  its  officers,  so  far 
as  the  possession  and  control  of  the  corporate 
property  is  concerned,  the  orders  already 
made  in  such  suit  would  inure  to  his  benefit 
and  protect  his  possession  and  he  would  take 
the  property  subject  to  the  determination  of 
the  court  in  which  that  suit  was  pending  of 
any  right  asserted  by  defendants  in  that  suit. 

29.  Wheeling  Bridge,  etc.,  Co.  v.  Cochran, 
68  Fed.  141,  15  C.  C.  A.  321,  where  a  receiver 
was  appointed  in  a  suit  to  foreclose  a  cor- 
porate mortgage,  his  powers  being  limited  to 
the  mortgaged  property,  and  it  was  held  that 
he  had  no  right  to  intervene  in  a  pending 
action  brought  by  the  corporation  involving 
a  claim  for  money  which  did  not  constitute 
any  part  of  the  mortgaged  property. 

30.  Phoenix  Warehousing  Co.  v.  Badger,  67 
K  Y.  294  [affirming  6  Hun  293]. 

31.  Phoenix  Warehousing  Co.  v.  Badger,  67 
N.  Y.  294  [affirmin^g  6  Hun  293]  ;  Sigua  Iron 
Co.  V.  Brown,  58  N.  Y.  App.  Div.  436,  69  N.  Y. 
Suppl.  295  [affirming  33  Misc.  50,  68  N.  Y. 
Suppl.  141]  ;  Albany  City  Ins.  Co.  v.  Van 
Vranken,  42  How.  Pr.  (N.  Y.)  281  (holding 
further  that  a  motion  to  dismiss  the  com- 
plaint, made  by  defendant,  in  an  action 
brought  by  a  corporation,  for  which  a  re- 
ceiver has  been  appointed  pending  the  action, 
may  be  granted  without  substituting  the  re- 
ceiver as  plaintiff)  ;  Talmage  v.  Pell,  9  Paige 
(N.  Y.)  410. 

32.  See  supra,  VI,  E,  2,  b,  (ii).  (a). 

33.  St.  Louis,  etc.,  R.  Co.  v.  Holladay.  131 
IMo.  440,  33  S.  W.  49  (where  the  parties  in 
interest  were  sufficiently  represented  before 
the  court  to  enable  it  to  determine  the  con- 
troversy and  the  refusal  of  the  application 
by  attorneys  for  the  corporation  was  held  to 
be  proper,  especially  where  there  was  groat 
delay  in  making  the  application,  and  the 
granting  of  it  would  necessitate  further  delay 
in  the  trial)  ;  Missouri,  etc..  R.  Co.  r.  German 

[VI,  E,  2,  b,  (lll)l 
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foreclosure  suit  by  complainant's  receiver  in  a  creditor's  suit  of  an  affidavit  of 
his  appointment,  without  any  further  order  thereon,  does  not  make  such  receiver 
a  party  to  the  suit.^"* 

(iv)  Of  Other  Parties,  In  an  action  by  a  receiver,  the  rule  under  a  gen- 
eral statute  that  in  order  to  entitle  one  to  intervene  it  must  appear  either  that 
a  complete  determination  of  the  controversy  cannot  be  had  without  his  presence 
or  that  he  has  an  interest  in  the  subject-matter  applies,^^  and  a  party  to  the  suit 
in  which  the  receiver  was  appointed  whose  rights  for  the  purposes  of  litigation 
have  passed  to  the  receiver  is  not  a  proper  party  to  intervene  in  an  action  by  the 
receiver  for  the  enforcement  of  such  rights.^^  With  respect  to  intervention  by 
a  stranger  in  the  receivership  suit,  the  court  has  recognized  the  right  to  inter- 
vene, although  the  purpose  of  the  intervention  respects  solely  the  proper  admin- 
istration of  a  fund  in  the  custody  of  the  court  and  in  which  the  intervener 
is  entitled  to  share,^''  and  a  court  cannot  lawfully  refuse  to  permit  an  intervening 
petition  to  be  filed  when  the  petitioner  shows  a  title  to  or  a  lien  upon  property 
in  the  custody  of  a  receiver,  and  a  present  right  to  its  possession,  which  is  superior 
to  any  right  or  title  that  is  or  may  be  asserted  by  the  parties  to  the  suit  in  which 
the  intervention  is  filed,  and  at  whose  instance  a  receiver  was  obtained,^^  although 
it  is  held  on  the  other  hand  that  a  mere  creditor  whose  rights  may  be  fully  pro- 
tected before  the  master  will  not  be  allowed  to  intervene  as  a  party. 


Nat.  Bank,  77  Fed.  117,  23  C.  C.  A.  65  (where 
the  application  to  substitute  the  receiver  of 
an  insolvent  bank  was  made  by  defendants 
in  the  action  and  it  was  held  that  while  the 
motion  should  have  been  allowed  if  made  at 
the  instance  of  the  receiver  and  he  desired  to 
prosecute  the  action  in  his  own  name,  its  de- 
nial was  not  ground  for  reversing  the  judg- 
ment subsequently  rendered  against  .defend- 
ants; and  that  if  the  receiver  desired  to  be 
substituted  as  a  party  plaintiff  so  as  to  be 
in  a  position  to  control  the  judgment,  he 
might  still  make  a  proper  application  to  that 
end) . 

Where  there  is  no  transfer  of  interest 
pending  the  action. —  In  East  River  Bank  v. 
Cutting,  1  Bosw.  (N.  Y.)  636,  it  was  held 
that  where  in  a  suit  by  a  bank  against  the 
maker  and  indorser  of  a  note  made  jointly 
the  maker  alone  was  served,  and  after  de- 
fault by  the  maker  the  bank  passed  into  the 
hands  of  a  receiver,  a  motion  by  the  receiver 
to  be  substituted  as  plaintiff  could  not  be 
granted  upon  the  service  of  a  summons  upon 
the  indorser  by  the  receiver  because  after 
judgment  against  the  maker  there  was  no 
action  pending  against  the  indorser  and  there- 
fore there  was  no  transfer  of  interest  pending 
the  action  under  the  code  provision  govern- 
ing substitution  of  parties. 

34.  Thomas  v.  Van  Meter,  164  111.  304,  45 
N.  E.  405. 

35.  Ironwood  v.  Coffin,  39  Misc.  (N.  Y.) 
278,  79  N.  Y.  Suppl.  502. 

The  determination  of  conflicting  claims  to 
-a  recovery  by  a  receiver  is  not  a  proper  mat- 
ter to  justify  intervention  in  the  receiver's 
:action.  Ironwood  v.  Coffin,  39  Misc.  (N.  Y.) 
278,  79  N.  Y.  Suppl.  502. 

36.  Driver  v.  Lanier,  66  Ark.  126,  49  S.  W. 
816. 

Consequent  suspension  of  rights  of  parties 
represented  see  supra,  VI,  B,  6. 

37.  Ex  p.  Breedlove,  118  Ala.  172,  24  So. 

[VI,  E,  2,  b,  (III)] 


363,  holding  that  a  cropper,  who  was  ejected 
from  possession  of  land,  and  of  his  crop 
grown  thereon,  and  whose  landlord  success- 
fully prosecuted  another  action  of  ejectment, 
and  regained  the  land,  and  procured  seques- 
tration of  the  crop  by  a  receiver,  is,  for  the 
purpose  of  properly  administering  the  fund, 
entitled  as  of  right  to  intervene  in  the  re- 
ceivership proceedings. 

So  although  the  person  is  represented  by 
the  receiver,  it  has  been  held  competent  for 
the  court  to  permit  him  to  be  made  a  party 
to  the  proceedings  taken  by  or  against  the 
receiver  where  such  party  is  interested  in  the 
administration  of  the  property.  Atty.-Gen. 
V.  North  American  L.  Ins.  Co.,  77  N.  Y. 
297. 

38.  Graves  v.  Hall,  27  Tex.  148;  Minot 
V.  Mastin,  95  Fed.  734,  37  C.  C.  A.  234.  See 
also  supra,  IV,  D,  6,  a. 

Trespassers  in  whom  the  record  fails  to 
disclose  any  interest  in  the  original  contro- 
versy cannot  properly  be  allowed  to  be  made 
parties  to  the  suit.  McAllaster  v.  Edgerton, 
3  Indian  Terr.  704,  64  S.  W.  583. 

Pleading  taken  as  petition  in  intervention. 
—  Where  a  pleading  is  filed  in  the  same  court 
in  which  a  receiver  has  been  appointed,  set- 
ting up  rights,  alleging  that  petitioner  can- 
not enforce  them  by  reason  of  the  receiver- 
ship, and  praying  that  the  property  may  be 
surrendered  for  the  enforcement  of  such 
rights  or  that  the  property  be  sold,  etc.,  will 
be  treated  as  a  petition  of  intervention,  al- 
though it  purports  to  be  a  bill  in  an  inde- 
pendent suit  and  process  is  prayed  against 
the  parties,  including  the  receiver.  Minot  V, 
Mastin,  95  Fed.  734,  37  C.  C.  A.  234. 

Presentation  of  claims  see  supra,  V,  A,  2. 

39.  Sands  v.  Greeley,  80  Fed.  195.  To  the 
same  effect  see  People  v.  Globe  Mut.  Ins.  Co., 
27  Hun  (N.  Y.)  539.  See  also  as  to  inter- 
vention in  equity  generally  Equity,  16  Cyc. 
201. 
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F.  Process  and  Appearance  —  l.  In  General.  Although  a  receiver 
may  be  authorized  by  statute  to  bring  and  defend  actions,  it  is  held  that  until 
he  is  made  a  party  regularly  to  the  proceeding  in  which  he  was  appointed  he  can- 
not by  the  mere  filing  of  an  answer  acquire  the  status  of  a  party  to  the  suit,  but 
his  pleading  must  be  regarded  as  the  beginning  of  a  new  action  so  that  other 
parties  are  not  required  to  take  notice  thereof, and  a  judgment  in  an  independ- 
ent adverse  suit  cannot  be  sustained  unless  defendant  therein  is  served  with 
process;  but  if  he  appears  to  a  petition  in  the  cause  he  cannot  deny  that  he  had 
notice  of  it.'*^  So  an  order,  intending  to  reserve  to  the  court  jurisdiction  to  deter- 
mine all  claims  and  demands  against  its  receiver,  authorizing  the  fihng  of  inter- 
vening petitions  setting  up  claims  in  the  cause  against  the  receiver,  does  not 
authorize  the  institution  of  an  independent  action  at  law  without  service  of 
summons;^*  but  it  is  held  that  the  receiver  of  a  corporation  may  appear  in  an 
action  in  response  to  notice  served  upon  the  corporation  and  by  defending  sub- 
mit himself  to  the  jurisdiction  of  the  court  so  as  to  be  entitled  to  moneys  due  the 
corporation.^^ 

2.  INJUNCTION.^^  Consistently  with  the  rule  that  a  receiver  is  the  officer  of  the 
court  appointing  him,  that  he  is  directly  under  the  supervision  and  control  of 
such  court,  and  that  one  who  wishes  to  interfere  with  the  receiver's  possession 
or  the  exercise  of  his  functions  should  apply  to  that  court,  the  proper  method 
of  restraining  a  receiver  when  engaged  in  the  discharge  of  his  official  trust  is  by 
application  to  the  court  whose  officer  he  is  for  instructions,*^  and  not  by  an 
independent  suit  and  injunction  therein.*^ 


40.  Attachment,  execution,  etc.  see  supra, 
TV,  D,  7,  e,  1  et  seq. 

Garnishment  see  Gaknishment,  20  Cyc. 
1026  text  and  note  6. 

Garnishment  of  party  see  supra,  VI,  A, 
3,  b,  (I). 

Service  of  process  on  receiver  of  corpora- 
tion see  Process,  32  Cyc.  555  text  and  note 
19  et  seq. 

41.  Youtsey  v.  Hoffman,  108  Fed.  693. 

42.  Orchard  v.  National  Exch.  Bank,  121 
Mo.  App.  338,  98  S.  W.  824,  where  on  the 
final  settlement  of  the  receiver  the  court 
made  an  order  requiring  a  bank  which  had 
received  assets  from  the  receiver  to  repay  a 
specified  sum  necessary  for  the  payment  of 
expenses  of  the  receiver,  and  it  was  held  that 
while  the  order  might  have  been  enforced  by 
attachment  for  contempt,  sequestration  of 
assets,  or  an  appropriate  equitable  remedy,  an 
independent  adverse  suit  witliout  service  of 
process  could  not  be  engrafted  on  the  original 
proceedings  by  a  mere  service  of  a  copy  of 
the  order  requiring  the  party  to  appear  and 
show  cause  in  what  purported  to  be  a  new 
action. 

43.  Glenn  v.  Gill,  2  Md.  1. 

44.  Baltimore,  etc.,  R.  Co.  v.  Freeman,  112 
Fod.  237,  50  C.  C.  A.  211. 

45.  Glover  v.  Wells,  40  111.  App.  350  [af- 
firmed in  140  111.  102,  29  N.  E.  680]. 

So  if  he  appears  upon  service  on  his  agent, 
although  he  is  not  a  party  to  the  suit,  a 
judj^ment  will  be  valid  and  bind  the  property 
in  his  hands.  South  Carolina  v.  Port  Royal, 
etc.,  R.  Co.,  84  Fed.  67.  See  also,  generally, 
PimcESS,  32  Cyc.  555. 

Appearance  generally  see  Appeaeances,  3 
Cyc.  500. 

Effect  of  intervention  and  appearance  see 
supiu,  VI,  E,  2,  b,  (11),  (B)  ;  VI,  D,  2,  e. 


Enforcem.ent  of  judgment  see  infra,  VI, 

H,  2,  b,  (II). 

46.  Receiver's  remedy  see  supra,  VI,  A, 

I,  b;  VI,  B,  6;  VI,  D,  2,  a,  (l). 

To  restrain  interference  with  receiver's 
possession  see  supra,  IV,  D,  5,  d. 

47.  See  supra,  IV,  D,  6,  a  et  seq.-,  IV,  E, 
1;  IV,  F,  5. 

48.  Ray  v.  Trice,  53  Fla.  864,  42  So.  901 
(holding  that  an  injunction  order,  made  by 
the  judge  of  one  judicial  circuit  in  a  cause 
pending  in  his  circuit,  restraining  and  en- 
joining a  receiver  appointed  by  the  judge  of 
another  judicial  circuit  in  a  cause  pending 
within  the  jurisdiction  of  the  latter,  from 
applying  to  the  judge  whose  receiver  he  is 
for  a  writ  of  restitution  of  possession  of  real 
estate,  or  for  any  other  remedial  process  af- 
fecting the  property  in  his  custody  as  re- 
ceiver, is  ill-advised,  irregular,  and  without 
authority)  ;  Winfield  v.  Bacon,  24  Barb. 
(N.  Y.)  154  (holding  that  a  receiver  who 
has  obtained  authority  from  the  court  to  sue 
cannot  be  restrained  by  injunction  out  of 
another  court,  or  by  being  made  party  to  a 
new  action,  and  enjoined  therein)  ;  Van 
Rensselaer  r.  Emerv,  9  How.  Pr.  (N".  Y.) 
135;  Goodnough  v.  Catch,  37  Oreg.  5,  60  Pae. 
383 ;  McCoy  v.  Marietta,  etc.,  R.  Co.,  15  Fed. 
Cas.  No.  8,730&  (Avhere  the  federal  court  re- 
fused to  enjoin  railroad  receivers  appointed 
by  a  state  court  from  making  illegal  dis- 
criminations between  ^])arties  entitled  to  the 
road's  services  as  a  carrier ) , 

But  the  same  court  which  appointed  the 
receiver  may  entertain  a  suit  to  restrain 
him.  See  Alspaugh  i:  Adams,  80  Ga.  345,  5 
S.  E.  49(),  su2)ra,  VI,  D.  2,  c,  (ii)  text  and 
note  47. 

Effect  of  leave  to  sue  receiver  see  supra, 
VI,  D,  2,  d. 

[VI,  F.  2] 
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G.  Pleading  and  Evidence  —  l.  Allegations  as  to  Authority  of 
Receiver  —  a.  In  General.  A  receiver,  like  other  parties  commencing  a  suit 
under  any  special  authority,  must  duly  allege  his  authority  in  his  pleading,^^ 
in  a  traversable  form/^  and  must  show  his  title  or  authority  to  sue  in  the  right 
of  the  parties  in  whose  behalf  the  particular  cause  of  action  is  enforceable.^*  As 
to  how  far  he  must  show  the  proceedings  under  which  he  was  appointed  the  author- 
ities are  not  entirely  harmonious.  It  has  been  held  that  he  must  state  in  his 
complaint  that  he  has  been  duly  appointed  receiver,^^  although  it  would  seem 
not  to  have  been  intended  thereby  to  hold  that  a  mere  allegation  that  plaintiff 
was  duly  appointed  receiver  without  alleging  in  what  court  or  any  other  facts 
showing  a  sufficient  appointment  would  be  good,  and  the  general  and  better 
rule  is  otherwise. So  the  receiver  has  been  required  to  allege  enough  of  the 
proceedings  to  show  a  legal  appointment,^^  or  the  equity  of  the  parties  whose 


49.  Form  in  whole,  in  substance,  or  in  part, 

of:  Complaint  by  receiver  of  national  bank 
on  demand  of  the  bank.  Piatt  v.  Crawford,  8 
Abb.  Pr.  K  S.  (N.  Y.)  297.  Complaint  by 
receiver  of  a  corporation  in  action  to  have  a 
claim  against  the  corporation  declared  a  gen- 
eral claim  and  a  levy  of  attachment  there- 
under dissolved.  Allen  v.  Baxter,  42  Wash. 
434,  85  Pac.  26.  Complaint  by  receiver  of 
corporation  against  stock-holders.  Worth  v. 
Wharton,  122  N.  C.  376,  29  S.  E.  370;  Mathis 
v.  Pridham,  1  Tex.  Civ.  App.  58,  20  S.  W. 
1015.  Complaint  by  receiver  of  corporation 
to  recover  statutory  liability  of  stock-holder. 
Wigton  V).  Kenney,  51  N.  Y.  App.  Div.  215, 
64  N.  Y.  Suppl.  924;  Childs  v.  Blethen,  40 
Wash.  340,  82  Pac.  405,  complaint  by  receiver 
and  creditors  of  insolvent  corporation  on 
judgment  in  the  original  suit  by  creditors 
against  the  corporation  and  stock-holders. 
Complaint  by  receiver  of  corporation  against 
directors  for  damages  resulting  from  their 
negligence.  Coddington  f.  Canaday,  157  Ind. 
243,  61  N.  E.  567.  Petition  or"  complaint 
against  receiver  for  damages  for  injuries  in- 
flicted in  operating  property.  Proctor  v.  Mis- 
souri, etc.,  P.  Co.,  42  Mo.  App.  124;  Eddy  v. 
Lafayette,  163  U.  S.  456,  16  S.  Ct.  1082,  41 
L.  ed.  225.  Plea  of  a  receivership  of  the  cor- 
poration where  the  cause  of  action  arose  for 
which  it  is  sought  to  hold  the  corporation 
liable.  Ohio,  etc.,  R.  Co.  v.  Anderson,  10  111. 
App.  313. 

Pleading  generally  see  Pleading,  31  Cyc.  1. 

Plea  of  receivership  by  corporation  subse- 
quently sued  see  supra,  IV,  F,  6,  f,  (i),  note 
56. 

50.  See,  generally.  Evidence,  17  Cyc.  1. 
Under  plea  of  receivership  to  defeat  action 

against  original  party  see  supra,  TV,  E,  2,  b, 
note  87. 

51.  In  supplementary  proceedings  see  Exe- 
cutions, 17  Cyc.  1470. 

52.  Daggett  v.  Gray,  (Cal.  1895)  40  Pac. 
959. 

53.  Rhorer  v.  Middlesboro  Town,  etc.,  Co., 
103  Ky.  146,  44  S.  W.  448,  19  Ky.  L.  Rep. 
1788;  Hagerman  v.  Thomas,  1  Nebr.  (Unoff.) 
497,  96  N".  W.  631;  Bangs  v.  Mcintosh,  23 
Barb.  (N.  Y.)  591;  White  v.  Low,  7  Barb. 
(N.  Y.)  204;  Dayton  v.  Connah,  18  How.  Pr. 
<N.  Y.)  326;  Gillet  V.  Fairchild,  4  Den. 
(N.  Y.)  80. 

[VI,  G,  1,  a] 


Receivership  pleaded  in  abatement. —  The 

rule  of  the  text  was  applied  to  a  plea  in 
abatement  in  replevin  that  defendant  "  was  in 
possession  of  the  slaves  in  the  declaration 
mentioned,  as  a  receiver  in  a  suit  in  chan- 
cery, in  which  Littleberry  Bedford,  and  Nancy, 
his  wife,  are  complainants,  and  the  said 
plaintiff,  Hugh  C.  Armstrong,  and  James  C. 
Armstrong,  are  defendants ;  and  that  the  said 
property  was  put  in  his  hands  and  posses- 
sion, as  receiver,  by  virtue  of  legal  authority, 
which  the  said  defendant  is  ready  to  verify," 
it  being  held  that  it  did  not  appear  when, 
where,  or  how  defendant  was  appointed  re- 
ceiver.   Armstrong  v.  McMillon,  9  Mo.  721. 

54.  Coope  V.  Bowles,  42  Barb.  (N.  Y.) 
87,  18  Abb.  Pr.  442,  28  How.  Pr.  10,  infra, 
note  58;  King  v.  Cochran,  72  Vt.  107,  47  Atl. 
394. 

55.  Bangs  v.  Mcintosh,  23  Barb.  (N.  Y.) 
591. 

56.  Rhorer  v.  Middlesboro  Town,  etc.,  Co., 
103  Ky.  146,  44  S.  W.  448,  19  Ky.  L.  Rep. 
1788;  Rossman  v.  Mitchell,  73  Minn.  198,  75 
N.  W.  1053;  Hagerman  v.  Thomas,  1  Nebr. 
(Unoff.)  497,  96  N.  W.  631;  White  V.  Joy, 
13  N.  Y.  83 ;  Gillet  v.  Fairchild,  4  Den.  (N.  Y.) 
80  [the  last  two  cases  being  cited  in  Bangs 
V.  Mcintosh,  23  Barb.  (N.  Y.)  591,  supra, 
note  53],  holding  that  the  place  as  well  as 
the  time  of  the  traversable  fact  must  be 
stated,  and  that  an  averment  that  plaintiff 
was  duly  appointed  receiver  is  not  capable  of 
trial;  that  he  should  state  what  in  par- 
ticular was  done  so  that  the  court  may  de- 
termine whether  he  was  duly  appointed  and 
the  jury  may  answer  as  to  the  truth  of  the 
allegation  if  an  issue  of  fact  is  tendered 
thereon.  Contra,  Allen  v.  Baxter,  42  Wash. 
434,  85  Pac.  26,  holding  that  the  objection 
cannot  be  raised  by  demurrer  under  the  code 
but  might  be  raised  by  proper  motion. 

57.  Rhorer  v.  Middlesboro  Town,  etc.,  Co., 
103  Ky.  146,  44  S.  W.  448,  19  Ky.  L.  Rep. 
1788. 

In  an  action  by  the  receiver  of  a  corpora- 
tion against  stock-holders,  appointed  under 
a  statute  creating  a  complete  system  for  the 
ascertainment  of  the  stock-holders'  liability 
in  the  suit  in  which  the  receiver  is  ap- 
pointed, it  is  held  that  it  is  incumbent  on 
plaintiff  to  show  clearly  a  legal  right  to  in- 
stitute and  carry  on  the  suit,  and  to  this 


RECEIVERS 


[34  Cyc]  437 


rights,  under  the  order  of  the  court  appointing  him,  he  represents,  to  maintain 
the  action  which  he  attempts  to  prosecute  while  on  the  other  hand  it  is  held 
that  the  receiver  need  not  set  out  each  step  or  all  the  proceedings  by  which  he 
was  appointed,  being  required  only  to  allege  the  mode  of  his  appointment.^^  The 
transcript  of  the  decree  of  appointment  need  not  be  filed  with  the  pleading  under 
a  statute  requiring  the  filing  of  instruments  which  form  the  foundation  of  the 
cause  of  action.     Where  the  receiver  makes  title  to  the  property  by  transfer 


end  he  should  show  his  appointment  by  a 
decree  which  is  conclusive  as  against  defend- 
ant; and  his  declaration  must,  either  by  aver- 
ments or  by  the  decree  copied  in  the  declara- 
tion, show  that  the  receiver  was  appointed 
in  a  proceeding  to  which  defendant  stock- 
holder was  a  party.  Chandler  v.  Dore,  84 
111.  275;  Chandler  v.  Brown,  77  111.  333. 

The  petition  under  which  the  receiver  was 
appointed  need  not  be  exhibited  with  the 
petition  in  the  suit  by  the  receiver.  Allega- 
tions which  fully  describe  the  proceedings 
under  which  he  was  appointed  are  sufficient 
to  show  his  authority  to  bring  the  suit. 
Wheatley  v.  Glover,  125  Ga.  710,  54  S.  E. 
626. 

58.  Coope  V.  Bowles,  42  Barb.  (N.  Y.) 
87,  18  Abb.  Pr.  442,  28  How.  Pr.  10,  where  in 
an  action  by  a  receiver  of  a  debtor  to  set 
aside  an  assignment  made  by  the  debtor,  it 
was  held  that  it  was  not  sufficient  to  allege 
merely  that  the  receiver  was  appointed  in 
supplementary  proceedings  without  showing 
the  judgment  and  other  facts  necessary  to 
maintain  supplementary  proceedings,  upon 
which  the  relief  in  the  right  of  the  creditor 
depended. 

59.  Rossman  v.  Mitchell,  73  Minn.  198, 
75  N.  W.  1053  (holding  that  an  allegation 
in  general  terms  by  plaintiff,  suing  as  a  re- 
ceiver, that  at  such  a  time,  in  such  an  action 
or  proceeding,  and  by  such  a  court  or  officer, 
he  was  duly  appointed  receiver  of  the  estate 
of  such  a  party  is  sufficient,  and  that  any- 
thing short  of  this  is  not  sufficient)  ;  Stewart 
V.  Beebe,  28  Barb.  (N.  Y.)  34;  In  re  Beecher, 
19  N.  Y.  Suppl.  971;  Piatt  V.  Crawford,  8 
Abb.  Pr.  N.  S.  (N.  Y.)  297  (holding  that 
this  is  all  that  is  required  in  White  v,  Joy, 
13  N.  Y.  83,  supra,  note  56)  ;  Dayton  v.  Con- 
nah,  18  How.  Pr.  (N.  Y.)  326.  See  also  for 
sufficient  allegations  in  this  regard  Daggett 
V.  Gray,  (Cal.  1895)  40  Pac.  959;  Boland  V. 
Whitman,  33  Ind.  64. 

An  allegation  of  due  appointment  in  such 
connection  would  seem  to  be  sufficient  to  ad- 
mit proof  of  the  regularity  of  the  appoint- 
ment. Rockwell  V.  Merwin,  45  N.  Y.  166; 
Morgan  V.  Bucki,  30  Misc.  (N.  Y.)  245,  61 
N.  Y.  Suppl.  929. 

Under  a  statute  dispensing  with  allegation 
of  jurisdictional  facts  in  pleading  a  determi- 
nation of  a  court  or  officer  of  special  juris- 
diction, and  providing  that  the  determination 
may  be  stated  to  have  been  duly  made,  a  gen- 
eral allegation  of  plaintiff's  appointment  in 
supplementary  proceedings,  in  a  particular 
matter  by  an  order  duly  made  by  a  particular 
officer,  is  held  sufficient,  without  showing  the 
facts  authorizing  the  order.  Mauley  v.  Ras- 
siga,  13  Hun  (N.  Y.)  288;  Cheney  v.  Fisk, 


22  How.  Pr.  (N.  Y.)  236.  But  compare  the 
cases  cited  as  to  the  necessity  of  alleging 
jurisdictional  facts  in  Executions,  17  Cyc. 
1470  note  62. 

Receiver  of  national  bank. —  In  an  action 
by  the  receiver  of  a  national  bank,  it  was 
held  that  an  allegation  that  plaintiff  was 
duly  appointed  receiver  by  the  controller  of 
the  currency,  naming  him,  in  accordance  with 
the  provisions  of  the  act  of  congress,  desig- 
nating it,  etc.,  was  a  sufficient  allegation  of 
appointment.  Piatt  v.  Crawford,  8  Abb.  Pr. 
N.  S.  (N.  Y.)  297.  See  also  Stanton  v, 
Wilkeson,  22  Fed.  Cas.  No.  13,299,  8  Ben. 
357,  2  N.  Y.  Wkly.  Dig.  91. 

Objection  that  plaintiff  was  not  duly  ap- 
pointed (Walsh  V.  Byrnes,  39  Minn.  527,  40 
N.  W.  831,  holding  the  proper  ground  of  de- 
murrer to  be  want  of  legal  capacity  to  sue; 
White  V.  Low,  7  Barb.  (N.  Y.)  204),  or  to  an 
allegation  which  does  not  show  the  court 
which  appointed  him  (Hagerman  v.  Thomas, 
1  Nebr.  (Unoff.)  497,  96  N.  W.  631),  must 
be  taken  by  special  demurrer  pointing  out 
the  defect.  So  general  allegations  such  as 
referred  to  in  the  text  have  been  held  suffi- 
cient under  the  code,  when  objection  is  raised 
on  demurrer,  the  remedy  being  by  motion  to 
make  the  pleading  more  definite  and  certain 
in  respect  of  plaintiff's  title  to  a  note  sued 
on  if  more  certainty  is  desired.  Schrock  V. 
Cleveland,  29  Ohio  St.  499.  The  sufficiency 
of  the  complaint  alleging  plaintiff's  appoint- 
ment cannot  be  attacked  on  the  trial  upon 
objection  to  the  admission  of  evidence  of  the 
appointment  where  there  is  only  a  denial  of 
the  appointment  (Manseau  v.  Mueller,  45  Wis. 
430),  and  objection  that  there  was  no  allegation 
as  to  when  or  by  what  court  the  receiver  was 
appointed  is  cured  by  verdict  (Griesel  y. 
Schmal,  55  Ind.  475). 

60.  Boland  v.  Whitman,  33  Ind.  64,  in  a 
suit  by  a  receiver  of  a  corporation  to  recover 
an  assessment  on  a  premium  note  executed 
to  the  company.  See  also,  generally.  Plead- 
ing, 31  Cyc.  556. 

Under  a  statute  requiring  that  in  an  action 
of  assumpsit,  plaintiff's  statement  should  be 
accompanied  by  a  particular  reference  to  the 
records  of  any  court,  within  the  county  in 
which  the  action  is  brought,  upon  wliich 
plaintiff's  claim  is  founded,  such  statement 
in  a  suit  brought  in  the  court  which 
appointed  the  receiver  need  not  have  attached 
to  it  a  copy  of  the  whole  record,  but  is  suffi- 
cient if  it  merely  refers  to  the  record  of  the 
proceedings  appointing  him.  Rathfon  v. 
Locher,  215  Pa.  St.  571.  64  Atl.  790.  It  is 
otherwise  as  to  an  appointment  in  another 
count V.  Stockley  v.  McClurg,  14  Pa.  Super. 
Ct.  629. 
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of  it  to  himself,  the  proceedings  by  which  he  was  appointed  constitute  no  part 
of  his  title/^  and  the  same  is  true  when  plaintiff  sues  on  promissory  notes  which 
he  alleges  were  made  to  him  as  receiver  by  defendant. 

b.  To  Institute  Proceedings  —  (i)  In  General.  A  receiver  in  whom  there 
is  no  authority  to  sue  as  merely  incidental  to  his  appointment/^  or  except  in  those 
cases  where  leave  to  sue  is  not  necessary/*  as  when  the  right  accrues  to  the  receiver 
after  his  appointment/^  must  allege  his  authority  under  the  leave  or  direction 
of  the  court  appointing  him/^  or  his  pleading  will  be  bad  on  demurrer.®^  It  is 
held;  however,  that  the  objection  is  waived  by  failure  to  demur/^  or  to  answer 
to  the  authority  of  the  receiver/^  and  that  if  the  question  is  not  raised  in  the 
court  below  it  cannot  be  assigned  for  error  in  the  appellate  court. 

(ii)  Condition  —  Notice.  Where  notice  of  the  appointment  of  a  receiver 
is  necessary    the  complaint  should  allege  it.'^^ 


61.  White  V.  Joy,  13  K  Y.  83,  where  the 
answer  set  up  transfer  to  plaintiff  by  the 
payee  of  a  note  sued  on,  after  the  appoint- 
ment of  plaintiff  as  receiver. 

62.  Nelson  v.  Nugent,  62  Minn.  203,  64 
N.  W.  392. 

63.  Morgan  v.  Bucki,  30  Misc.  (N.  Y.) 
245,  61  N.  Y.  Suppl.  929. 

Leave  to  sue  see  supra,  VI,  A,  3,  a. 

64.  Allen  v.  Baxter,  42  Wash.  434,  85  Pac. 
26;  Compton  v.  Schwabacher,  15  Wash.  306, 
46  Pac.  338;  Hardin  v.  Sweeney,  14  Wash. 
129,  44  Pac.  138,  where  it  is  further  held 
that  want  of  capacity  to  sue  must  appear 
from  the  allegations  in  order  to  be  available 
on  demurrer. 

65.  Pouder  v.  Catterson,  127  Ind.  434,  26 
N.  E.  66,  holding  that  a  complaint  to  re- 
cover possession  of  land  leased  to  defendant 
by  the  receiver,  alleging  a  wrongful  holding 
over,  need  not  allege  special  authority  to 
sue  in  his  own  name. 

66.  Tavlor  f.  Canadav,  155  Ind.  671,  57 
N.  E.  524,  59  N.  E.  20;  Hatfield  v.  Cum- 
mings,  152  Ind.  280,  50  N.  E.  817,  53  N.  E. 
231,  142  Ind.  350,  39  N.  E.  859;  Gainey  v. 
Gilson,  149  Ind.  58,  48  N.  E.  633  (complaint 
by  a  receiver  of  a  corporation  against  the 
stock-holders  to  collect  unpaid  assessments 
or  calls  due  on  their  respective  shares  of 
stock)  ;  Davis  v.  Ladoga  Creamery  Co.,  128 
Ind.  222,  27  N.  E.  494;  Garver  r.  Kent,  70 
Ind.  428;  Rhodes  v.  Hilligoss,  16  Ind.  App. 
478,  45  N.  E.  666  (holding  that  a  complaint 
in  a  suit  by  a  receiver,  which  alleges  his 
appointment  and  qualification,  and  states 
that  he  entered  on  his  duties  as  receiver, 
"  and  accordingly  he  brings  this  suit,"  does 
not  show  that  leave  of  court  was  obtained)  ; 
Morgan  v,  Bucki,  30  Misc.  (N.  Y.)  245,  61 
N.  Y.  Suppl.  929;  Simmons  v.  Taylor,  106 
Tenn.  729,  63  S.  W.  1123. 

An  allegcition  that  he  was  duly  appointed 
is  not  sufficient  to  show  authority  to  sue 
when  such  authority  is  not  incidental  to  the 
particular  kind  of  receivership.  Morgan  v. 
Bucki,  30  Misc.  (N.  Y.)  245,  61  N.  Y.  Suppl. 
929,  as  to  receivers  in  sequestration  proceed- 
ings under  the  statute  who  have  no  general  au- 
thority to  sue  as  receivers  in  supplementary 
proceedings.  See  also  in  this  connection  Exe- 
cutions, 17  Cyc.  1740  text  and  note  60 
et  seq. 
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Specific  authority  to  bring  the  j  articular 
action  need  not  be  alleged,  but  it  is  suffi- 
cient if  an  order  comprehensive  enough  to 
embrace  it  is  shown.  Taylor  v.  Canaday, 
155  Ind.  671,  57  N.  E.  524,  59  N.  E.  20; 
Hatfield  v.  Cummings,  152  Ind.  280,  50  N.  E. 
817,  53  N.  E.  23]  (holding  that  the  allega- 
tion "  that  said  Luther  Cummings  was  duly 
appointed  and  qualified  as  receiver  of  said 
association,  and,  among  other  things,  was 
then  and  there,  by  said  court,  duly  empow- 
ered, ordered,  and  directed  to  collect  by  suit, 
if  necessary,  all  the  claims  due  said  associa- 
tion," is  sufficient)  ;  Eobison  v.  Wolf,  27 
Ind.  App.  683,  62  N.  E.  74. 

67.  Hatfield  v.  Cummings,  142  Ind.  350, 
39  N.  E.  859;  Davis  v.  Ladoga  Creamery  Co., 
128  Ind.  222,  27  N.  E.  494  (complaint  fatally 
defective)  ;  Garver  v.  Kent,  70  Ind.  428 
(demurrable  for  want  of  facts  if  permission 
to  br'ng  suit  in  his  own  name  is  not  alleged)  ; 
Simmons  v.  Taylor,  106  Tenn.  729,  63  S.  W. 
1123. 

68.  Palen  v.  Bushnell,  51  Hun  (N.  Y.) 
423,  4  N.  Y.  Suppl.  63. 

69.  Palen  v.  Bushnell,  51  Hun  (N.  Y.) 
423,  4  N.  Y.  Suppl.  63,  holding  that  by  code 
provision  objection  for  want  of  capacity  to 
sue  is  waived  if  not  made  by  demurrer  or 
ansAver,  and  that  revival  by  a  receiver  will 
not  be  prevented  after  issue  joined,  because 
plaintiff  has  not  obtained  leave  of  court  to 
sue.  But  see  Screven  v.  Clark,  48  Ga.  41, 
where  after  the  close  of  the  evidence  the 
jury  were  instructed  that  the  receiver  was 
not  authorized  to  maintain  the- suit. 

Presumption  of  authority  is  indulged  in 
the  absence  of  a  denial  and  showing  to  the 
contrary.  Alsobrook  v.  Watts,  19  S.  C.  539 
(holding  that  a  receiver  appointed  to  dis- 
place an  administrator  had  a  right,  by  leave 
of  court,  to  control  a  judgment  in  favor  of 
the  estate  and  that  in  the  absence  of  any  con- 
trary showing  it  would  be  presumed  that  the 
receiver  was  authorized  to  have  the  judg- 
ment made  a  lien)  ;  Howard  v.  Stephenson, 
33  W.  Va.  116,  10  S.  E.  66  (in  a  collateral 
proceeding  to  set  aside  a  judgment). 

Presumption  on  appeal  see  infra,  VI,  G,  5, 
note  6. 

70.  Conley  v.  Deere,  11  Lea  (Tenn.)  274. 

71.  See  supra,  IV,  D,  5,  j. 

72.  Hunt  V.  Wolfe,  2  Daly  (N.  Y.)  298, 
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2.  Allegation  of  Leave  to  Sue  Receiver.  Leave  to  sue  a  receiver  when  neces- 
sary/^ must  be  alleged  in  those  cases  in  which  absence  of  leave  furnishes  more 
than  a  ground  merely  for  staying  the  proceedings  or  punishing  for  contempt/* 
otherwise  the  pleading  will  be  bad  on  demurrer/^  unless  the  allegation  shows  a 
receiver  who  by  statute  may  be  sued  without  leave,  as  in  the  case  of  a  receiver 
appointed  by  a  federal  court/^  although  the  objection  may  be  waived  by  ansv/ering 
to  the  merits  without  raising  it;  but  where  the  requirement  is  jurisdictional/*^ 
the  objection  may  be  raised  at  any  stage  of  the  proceedings.'^^  In  other  cases, 
the  requirement  being  considered  one  which  does  not  go  to  the  jurisdiction  of 
the  court,  the  omission  to  allege  is  waived  by  appearance/^  and  in  some  cases 
cannot  be  raised  by  demurrer  but  is  at  most  a  contempt  or  a  ground  for  staying 
proceedings.^^ 

3.  Cause  of  Action  and  Defense.  A  receiver  must  allege  facts  sufficient  to 
constitute  a  cause  of  action  enforceable  by  him  in  his  capacity  as  receiver,  for 
those  in  whose  behalf  the  particular  recovery  would  be  proper,  as  wh^re  the  insolv- 
ency of  the  estate  represented  and  the  existence  of  claims  against  it  are  necessary 
in  order  to  entitle  its  receiver  to  particular  relief;     and  not  being  clothed  with 


where  allegation  of  notice  to  a  tenant  of  an 
estate  was  held  to  be  necessary  before  an 
action  by  a  receiver  of  the  estate  for  non- 
payment of  rent. 

73.  See  swpra,  VI,  D,  2,  a,  (i). 

74.  See  swpra,  VI,  D,  2,  a,  (ii),  (a). 

75.  Illinois. —  St.  Louis,  etc.,  R.  Co.  v. 
Hamilton,  158  111.  366,  41  N.  E.  777,  in 
action  which  interferes  with  the  receiver's 
possession,  as  ejectment. 

Indiana. —  Malott  v.  State,  158  Ind.  678, 
64  N.  E.  458;  Wayne  Pike  Co.  v.  State,  134 
Ind.  672,  34  N.  E.  440;  Keen  v.  Brecken- 
ridge,  96  Ind.  69.  But  in  Ft.  Wayne,  etc.,  R. 
Co.  V.  Mellett,  92  Ind.  535,  where  there  was 
nothing  to  show  that  the  receiver  had  pos- 
session of  the  property  and  no  question  was 
presented  as  to  the  property  being  in  legal 
custody,  in  an  action  against  a  corporation 
and  its  receiver,  it  was  held  that  the  com- 
plaint was  not  demurrable  because  it  did 
not  show  that  leave  had  been  obtained  to 
sue  the  receiver. 

Michigan. —  Burk  v.  Muskegon  Mach.,  etc., 
Co.,  98  Mich.  614,  57  N.  W.  804. 

Tea^as.— Piper  v.  Stratten,  (1887)  7  S.  W. 
45,  where  an  exception  was  sustained  on  the 
ground  that  an  action  in  reference  to  mat- 
ters pertaining  to  or  growing  out  of  the 
trust,  as  distinguished  from  an  action  against 
a  receiver  holding  property  adversely  to 
claimant,  cannot  be  maintained  without  leave. 

United  States. — American  L.  &  T.  Co.  v. 
Central  Vermont  R.  Co.,  84  Fed.  917;  Werner 
V.  Murphy,  60  Fed.  769;  Hale  r.  Duncan,  11 
Fed.  Cas.  No.  5,914,  6  Reporter  422. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  362. 

76.  Malott  V.  State,  158  Ind.  678,  64  N.  E. 
458;  Pierce  v.  Jones,  24  Ind.  App.  286,  56 
N.  E.  683. 

It  cannot  be  presumed  on  demurrer  that 
the  receiver  was  ap])ointed  by  a  federal  court 
if  sucli  appointment  is  not  alleged  in  the 
pleading.  Peirce  Chism,  23  Ind.  App.  505, 
55  N.  E.  795,  77  Am.  St.  Rep.  441. 

77.  Elkhart  Car-Works  Co.  V.  Ellis,  113 
Ind.  215,  15  N.  E.  249. 

78.  See  supra,  VI,  D,  2,  a,  (ii),  (a). 


79.  Haag  v.  Ward,  89  Mo.  App.  186. 

80.  See  supra,  VI,  D,  2,  a,  (ii),  (a). 

81.  Leuthold  v.  Young,  32  Minn.  122,  19 
N.  W.  652;  Hutchinson  v.  Bien,  46  Misc. 
(N.  Y.)  302,  93  N.  Y.  Suppl.  189  [affirmed 
in  104  N.  Y.  App.  Div.  214,  93  N.  Y.  Suppl. 
216]. 

82.  Daggett  v.  Gray,  (Cal.  1895)  40  Pac. 
959;  Forker  v.  Brown,  10  Misc.  (N.  Y.)  161, 
30  N.  Y.  Suppl.  827  [affirmed  in  159  K  Y. 
540,  53  N.  E.  1125]  (holding  that  in  an 
action  against  the  directors  of  a  railroad 
company,  based  upon  fraud,  plaintiff's  right 
to  disaffirm  transactions  between  the  corpo- 
ration and  defendants  did  not  appear  because 
it  was  not  alleged  that  there  were  creditors 
of  the  company,  that  the  company  was 
insolvent;  or  that  the  corporation  or  its 
stock-holders  had  repudiated  the  transaction); 
Wisener  v.  Myers,  3  Pa.  Dist.  687  (requiring 
an  allegation  that  the  subscriptions  are 
needed  to  pay  corporate  debts,  in  an  action 
by  a  receiver  of  the  corporation  to  recover 
unpaid  stock  subscriptions ) . 

To  cut  off  defenses. —  Insolvency  will  not 
be  presumed  from  the  mere  fact  of  receiver- 
ship so  as  to  preclude  a  defense  which  might 
otherwise  be  available  against  the  receiver 
Shuey  v.  Holmes,  20  Wash.  13,  54  Pac.  540, 
holding  that  since  the  statutes  authorize  a 
receivership  for  other  reasons  than  insol- 
vencjT^,  where  a  complaint  on  a  note  by  the 
payee's  receiver  did  not  allege  insolvency  or 
the  existence  of  debts,  a  defense  good  against 
the  payee  would  be  good  against  the  receiver. 

Allegations  of  this  character  are  unneces- 
sary: In  an  action  to  .foreclose  mortqaqe. — 
Hatfield  v.  Cummings,  152  Ind.  280,  50  N.  E. 
817,  53  N.  E.  231,  where  an  allegation  of  the 
existence  of  debts  or  judgments  or  allowance 
of  claims  was  held  to  be  unnecessary,  since 
the  right  of  action  did  not  depend  upon  those 
tilings  and  the  receiver  was  not  appointed 
because  the  corporation  was  insolvent  but 
because  of  the  expiration  of  its  charter. 

In  an  action  against  directors  for  neglect 
in  management. —  Coddington  V.  Canadav.  157 
Ind.  243^  61  N.  E.  567,  where  it  was  held  that 
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any  right  to  maintain  an  action,  which  the  parties  or  the  estate  represented  could 
not  maintain/^  he  must  show  a  cause  of  action  existing  in  such  parties.**  The 
objection  that  the  facts  are  not  sufficient  to  entitle  the  receiver  to  maintain  the 
particular  action  is  not  waived  by  failure  to  demur  or  to  answer  to  his  legal  capacity 
to  sue  and  is  not  cured  by  judgment.*^  General  rules  of  pleading*^  are  applied 
to  allegations  in  respect  of  the  particular  causes  of  action.**  The  receiver  must 
allege  the  performance  of  conditions  upon  which  his  cause  rests,  *^  but  matters 
of  defense  need  not  be  anticipated ;     and  if  a  complaint  is  merely  technically 


the  receiver  in  such  a  case  recovers  on  behalf 
of  the  corporation  in  whose  right  the  stock- 
holders are  entitled  to  the  damages  and  that 
the  existence  of  claims  against  the  corpora- 
tion need  not  be  alleged;  and  further  that 
•a  general  allegation  of  insolvency  was  a  suf- 
ficient averment  that  there  were  unpaid 
claims,  and  that  the  assets  in  the  hands  of 
the  receiver  were  not  sufficient  to  pay  them. 

In  a  hill  to  determine  who  are  stock-holders. 
—  McMaster  v.  Drew,  70  N.  J.  Eq.  6,  62  Atl. 
559,  holding  that  since  the  receiver  of  the 
corporation  represents  stock-holders  as  well 
as  creditors,  and  any  surplus  in  his  hands 
after  payment  of  corporate  debts  and  receiver- 
ship expenses  is  held  for  the  benefit  of  stock- 
holders, such  a  bill  need  not  disclose  whether 
the  assets  which  the  receiver  has  reached  or 
may  reach  are  sufficient  to  satisfy  creditors. 

An  allegation  that  the  whole  of  a  stock- 
holder's indebtedness  is  needed  to  pay  cred- 
itors is  held  to  be  admitted  by  a  demurrer  to 
the  complaint,  and  the  court  will  presume 
that  it  has  been  judicially  ascertained  what 
part  of  the  subscriber's  indebtedness  was 
necessary  to  pay  the  creditors  of  the  corpo- 
ration. Worth  V.  Wharton,  122  N.  C.  376,  29 
S.  E.  370. 

Where  the  allegations  showed  a  suit  which 
could  not  be  maintained  by  the  corporation, 

in  a  petition  against  stock-holders  for  con- 
tribution, it  was  held  that  it  was  sufficiently 
shown  that  the  receiver  was  seeking  to  en- 
force the  rights  of  creditors.  Mathis  V.  Prid- 
ham,  1  Tex.  Civ.  App.  58,  20  S.  W.  1015. 

83.  See  supra,  VI,  B,  1. 

84.  Daggett  v.  Gray,  (Cal.  1895)  40  Pae. 
959;  Fouche  v.  Brower,  74  Ga.  251;  Coope  V. 
Bowles,  42  Barb.  (N.  Y.)  87,  18  Abb.  Pr. 
442,  28  How.  Pr.  10,  supra,  note  54. 

As  representing  creditors  of  a  corporation 
in  a  suit  against  stock-holders  for  contribu- 
tion, it  is  not  necessary  to  set  out  a  cause 
of  action  against  the  corporation  with  the 
strictness  which  would  be  required  in  an 
original  suit  by  the  creditor  to  establish  it, 
the  claims  having  been  ascertained  by  the 
court  in  the  receivership  proceeding.  Mathis 
V.  Pridham,  1  Tex.  Civ.  App.  58,  20  S.  W. 
1015. 

85.  Ward  v.  Petrie,  157  N.  Y.  301,  51 
N.  E.  1002,  68  Am.  St.  Pep.  790.  And  a  de- 
murrer to  a  bill  by  a  receiver  calls  in  ques- 
tion, not  only  the  sufficiency  of  the  facts  to 
constitute  a  cause  of  action,  but  also  the 
right  of  plaintiff  to  maintain  the  particular 
suit.  American  Trust,  etc..  Bank  v.  McGet- 
tigan,  152  Ind.  582,  52  N.  E.  793,  71  Am.  St. 
Rep.  345. 
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86.  Coope  V.  Bowles,  42  Barb.  (N.  Y.) 
87,  18  Abb.  Pr.  442,  28  How.  Pr.  10. 

87.  See  Pleading,  31  Cyc.  1. 

88.  See  the  cases  cited  infra,  this  note. 
Certainty. —  Where,  in  an  action  against 

the  directors  of  a  bank  for  damages  resulting 
from  their  negligence  in  the  management  of 
its  affairs,  it  appears  that  the  directors  per- 
mitted the  books  of  the  bank  and  the  records 
of  its  business  to  be  so  loosely  and  imper- 
fectly kept  that  transactions  complained  of 
could  not  be  specifically  described,  a  motion 
to  make  the  complaint  more  certain  may  be 
properly  overruled.  Coddington  v.  Canaday, 
157  Ind.  243,  61  N.  E.  567. 

Presumption  on  general  demurrer. —  The 
complaint,  in  an  action  by  the  receiver  of  a 
corporation  to  have  a  claim  against  the  cor- 
poration declared  a  general  claim,  and  a  levy 
of  attachment  sued  out  thereunder  dissolved 
on  the  ground  of  the  company's  insolvency, 
was  not  subject  to  general  demurrer,  on  the 
ground  that  it  did  not  allege  that  defendants 
knew  that  the  corporation  was  insolvent  at 
the  time  the  attachment  was  sued  out,  but 
such  knowledge  would  be  presumed  as  against 
the  general  demurrer.  Allen  V.  Baxter,  42 
Wash.  434,  85  Pac.  26. 

An  allegation  of  refusal  to  pay  the  claim 
which  the  receiver  sues  on,  which  stands  ad- 
mitted on  the  pleadings,  is  sufficient  without 
further  allegation  of  demand.  Worth  V. 
Wharton,  122  N.  C.  376,  29  S.  E.  370,  as  to 
demand  on  stock-holder  for  unpaid  subscrip- 
tion.   See  also  Pleading,  31  Cyc.  107. 

89.  Iglehart  v.  Bierce,  36  111.  133,  where  a 
bond  and  mortgage  were  executed  to  a  re- 
ceiver in  compromise  and  settlement  of  a 
claim  due  the  estate,  upon  condition  that  the 
receiver  procure  the  ratification  of  the  settle- 
ment by  the  court,  and  it  was  held  that  in 
a  suit  to  enforce  the  bond  and.  mortgage 
such  ratification  must  be  alleged. 

90.  Coddington  v.  Canaday,  157  Ind.  243, 
61  N.  E.  567  (sufficiency  of  complaint  in  an 
action  by  the  receiver  of  a  corporation  against 
directors  for  damages  resulting  from  negli- 
gence in  management,  without  averment  that 
the  receiver  and  parties  renresented  by  him 
were  without  fault)  ;  Somers  v.  Dawson,  86 
Minn.  42,  90  N.  W.  119  (holding  that  under 
a  statute  extending  the  power  to,  and  mak- 
ing it  the  duty  of,  a  receiver  to  sue  for  the 
statutory  liability  of  stock-holders  if  no  ac- 
tion has  been  commenced  by  creditors  within 
six  months,  the  receiver's  pleading  need  not 
allege  that  no  such  action  had  been  brought; 
that  the  objection  that  such  an  action  was 
pending  should  be  by  demurrer  if  the  fact  ap- 
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defective  in  allegation,  the  objection  should  be  raised  by  demurrer  or  otherwise 
before  issue  on  the  facts. In  an  action  against  the  receiver,  the  allegations  must 
be  such  as  to  show  his  official  or  personal  liability/^  and  in  an  action  to  establish 
an  equitable  lien  on  the  assets  in  the  hands  of  a  receiver  for  moneys  supposed  ta 
have  gone  into  the  estate,  it  should  be  alleged  that  the  moneys  went  into  the 
receiver's  hands  and  operated  to  swell  the  funds;  and  where  funds  are  held  by 
a  receiver  subject  to  the  determination  of  the  adverse  claims  of  certain  persons^ 
a  complaint  by  a  third  person  against  the  receiver  and  such  adverse  claimants 
seeking  a  judgment  for  the  fund  against  the  receiver,  without  asking  that  his 
right  to  it  as  between  himself  and  the  adverse  claimants  be  determined,  and 
without  showing  such  right,  will  be  dismissed.^*  A  receiver  who  is  properly  made 
defendant  to  a  suit  and  called  upon  to  answer  should  answer  fully. '■^^ 

4.  After  Intervention  or  Change  of  Parties.  Where  a  receiver  was  substi- 
tuted for  the  corporation  in  an  action  brought  against  it  before  its  dissolution 
and  the  appointment  of  the  receiver,  the  answer  of  the  corporation  was  directed 
to  stand  as  his  answer,  and  where  the  receiver  intervened  after  default  by  the 
corporation,  he  was  bound  by  the  admission  of  facts  alleged  in  the  bilL^^  Where 
a  receiver  of  a  defendant  in  another  litigation  is  admitted  as  a  party  but  files  no 
plea  and  raises  no  other  issue,  he  will  be  bound  by  a  judgment  on  the  issue  raised 
by  the  plea  of  the  original  party. But  a  receiver  of  a  corporation,  representing 
the  creditors  as  well  as  the  corporation,  is  held  not  to  be  bound  by  a  waiver  by 
the  corporation  of  objections  to  the  complaint. A  formal  amendment  to  make 
an  action  by  the  receiver  of  an  insolvent  corporation  stand  in  the  name  of  the 
corporation  is  not  treated  as  the  commencement  of  the  suit  at  the  time  of  sub- 
stitution so  as  to  entitle  defendant  to  amend  his  answer.^ 


pear  from  the  face  of  the  pleading,  otherwise 
by  answer  in  the  place  of  the  common-law 
plea  in  abatement.  See  also  Pleading,  31 
Cyc.  109. 

91.  Whittlesey  v.  Delaney,  73  N.  Y,  571, 
liolding  that  in  an  action  to  set  aside  and. 
vacate  a  judgment  against  a  corporation,  on 
the  ground  that  it  was  obtained  without  con- 
sideration, by  collusion  with  the  officers  of 
the  corporation  and  in  fraud  of  creditors, 
a  complaint  in  which  it  was  not  expressly 
averred  that  the  judgment  was  fraudulent  in 
fact,  or  that  the  officers  of  the  corporation 
had  colluded  with  plaintiff  therein,  but  which 
averred  facts  which  if  proved  authorized  the 
inference  that  the  judgment  was  without  con- 
sideration, and  had  been  fraudulently  and 
collusively  obtained,  was  sufficient  after 
judgment. 

92.  Vasele  v.  Grand  St.  Electric  R.  Co.,  16 
Wash.  602,  48  Pac.  249  (holding  that  the 
complaint  against  a  corporation  and  another 
alleging  that  the  latter  is  the  duly  appointed 
receiver  of  the  court  and  is  in  charge  and 
control  of  the  business  of  the  corporation  does 
not  allege  that  he  has  such  charge  as  the  re- 
ceiver where  the  title  of  the  cause  simply 
designates  him  "  receiver "  and  the  body  of 
the  complaint  distinctly  alleges  that  the  negli- 
gent act  complained  of  was  that  of  a  duly 
authorized  agent  of  the  company);  U.  S. 
r.  Globe  Works,  7  Fed.  530. 

But  the  objection  cannot  be  raised  on  ap- 
peal for  the  first  time  that  the  petition  based 
on  a  claim  against  a  defendant  as  receiver 
proceeds  against  him  personally.  Boston,  etc., 
Smelting  Co.  v.  Reed,  23  Colo.  523,  48  Pac. 
515. 


Allegation  of  direction  to  operate  a  railroad. 

in  a  complaint  against  the  receiver  of  a  rail- 
road which  alleges  that  he  actually  operated 
it  and  bought  the  goods  from  plaintiff  for 
which  suit  is  brought  is  not  necessary.  Cobb 
V.  Sweet,  46  N.  Y.  App.  Div.  375,  61  N.  Y. 
Suppl.  545,  which  appears  to  be  upon  the 
theory  that,  without  such  specific  directions,, 
it  is  the  duty  of  a  receiver  appointed  to  pre- 
serve the  property  of  a  railroad  company  to 
continue  its  operation. 

Personal  or  of&cial  liability  see  supra,  Vl, 
D,  1. 

93.  Oswego  Milling  Co.  v.  Skillern,  73  Ark. 
324,  84  S.  W.  475;  Empire  Distilling  Co.  v, 
McNulta,  77  Fed.  700,  23  C.  C.  A.  415. 

94.  Sheridan  v.  Jackson,  10  Hun  (N.  Y.) 
89  [affirmed  in  72  N.  Y.  170]. 

95.  Ryan  v.  Anglesea  R.  Co.,  (N.  J.  Ch. 
1888)  12  Atl.  539. 

Time  to  plead. —  But  it  has  been  held  that 
the  statute  fixing  the  time  for  filing  de- 
fenses to  actions  does  not  applj^  to  a  defense 
by  a  receiver  to  an  intervening  petition.  Bird 
V.  Sparks,  100  Ga.  616,  28  S.  E.  395. 

96.  Fuller  v.  Webster  F.  Ins.  Co.,  12  How. 
Pr.  (N.  Y.)  293. 

97.  Perry  v.  Godbe.  82  Fed.  141. 

98.  Braddock  Brewing  Co.  V.  Pfaudler 
Vacuum  Fermentation  Co.,  106  Fed.  604,  45 
C.  C.  A.  491. 

99.  Knorr  v.  New  York  State  Mut.  Bon. 
Assoc.,  79  Hun  (N.  Y.)  83,  29  N.  Y.  Suppl. 
508. 

1.  East  Tennessee  Land  Co.  r.  Leeson,  178 
Mass.  206,  59  N.  E.  639,  holding  that  the 
receiver  was  domitrus  litis  after  tlip  substi- 
tution as  before,  and  the  suit  was  ])rosecuted 
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5.  Issues,  Proof,  and  Variance.^  In  actions  by  and  against  receivers,  recovery 
cannot  be  had  upon  theory  and  proof  inconsistent  with  the  allegations  of  the  plead- 
ings.^ A  receiver  must  prove  as  well  as  allege  the  material  elements  of  his  cause 
of  action.*  If  issue  is  taken  upon  the  allegation  of  a  receiver's  authority/  it  must 
be  proved  on  the  trial  hke  any  other  traversable  fact.®  Failure  of  one  sued  as 
receiver  to  deny  the  official  character  ^  and  other  admissions  of  the  receiver's 
official  character  will  obviate  the  necessity  of  proof  thereof.^    Where  the  action 


for  those  entitled  to  tlie  proceeds,  and  for 
whose  benefit  it  was  brought. 

2.  See,  generally.  Pleading,  31  Cyc.  670 
et  seq. 

Effect  of  amendment  see  supra,  note  1. 
Immaterial  issues  not  submitted  see  infra, 
note  29. 

3.  Wigton  V.  Bosler,  102  Fed.  70. 

Defense  not  raised  by  the  pleadings  can- 
not be  proved.—  Where  the  receiver  does 
not  sue  as  such,  but  as  assignee  of  a  mort- 
gage, the  assignment  not  designating  him  to 
be  the  receiver  of  the  corporation,  if  defend- 
ant has  a  defense  against  the  company  it 
must  be  pleaded  in  an  answer  setting  up  that 
plaintiff  is  receiver.  Mann  v.  Bruce,  5  N.  J. 
Eq.  413. 

It  is  an  immaterial  variance  where  the  re- 
ceivers of  a  corporation  sue  for  goods  sold 
and  delivered  by  the  corporation  and  the  evi- 
dence shows  a  sale  by  themselves,  defendant 
not  being  misled,  since  the  corporation  con- 
tinues to  exist  notwithstanding  the  receiver- 
ship and  plaintiffs  were  bound  to  sue  as  re- 
ceivers. Pancoast  v.  A.  Siegel  Gas  Fixture 
Co.,  60  Mo.  App.  57. 

Amendment  to  conform  pleading  to  proof. 
—  Where  the  complaint  alleged  that  plaintiff 
was  a  permanent  receiver,  it  was  held  that 
the  allegation  did  not  bring  it  within  the  re- 
quirement of  a  statute  which  requires  per- 
manent receivers  to  give  notice  of  their  ap- 
pointment, where  evidence  was  received  with- 
out objection  that  he  was  a  temporary  re- 
ceiver, and  the  court  conformed  the  pleadings 
to  the  proof.  Nealis  v.  American  Tube,  etc., 
Co.,  76  Hur  (N.  Y.)  220,  27  N.  Y.  Suppl. 
733  [affirmed  in  150  N.  Y.  42,  44  N.  B.  944]. 

4.  Iglehart  v.  Bierce,  36  111.  133,  proof  of 
compliance  with  a  condition  requiring  re- 
ceiver to  procure  the  ratification  by  the  court 
of  a  compromise  and  settlement  with  the  re- 
ceiver of  a  claim  due  the  estate. 

5.  See  supra,  VI,  G,  1,  2. 

6.  California. —  Wheat  v.  California  Bank, 
119  Cal.  4,  50  Pac.  842,  51  Pac.  47. 

'Nebraska. —  Hagerman  v.  Thomas,  1  Nebr. 
(UnofT.)  497,  96  N.  W.  631. 

Isfew  York. — ^  Bangs  V.  Mcintosh,  23  Barb. 
591;  In  re  Beecher,  19  N.  Y.  Suppl.  971; 
Cheney  v.  Fisk,  22  How.  Pr.  236. 

'North  Carolina.— Vernon  v.  Leary,  127 
N.  C.  114,  37  S.  E.  149,  126  K  C.  504,  36 
S.  E.  35;  Boyd  V.  Eoyal  Ins.  Co.,  Ill  N.  C. 
372,  16  S.  E.  389. 

Wisconsin. —  Manseau  v.  Mueller,  45  Wis. 
430,  holding  that  where  the  receiver  alleges 
his  appointment  but  not  the  proceedings  re- 
sulting in  the  appointment  and  the  answer 
simply  denies  the  appointment  the  allegation 
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is  sufficient  to  admit  evidence  of  the  appoint- 
ment and  a  denial  of  the  appointment  raises 
an  issue  upon  the  appointment  alone. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  365. 

No  knowledge  or  information  to  form  be- 
lief.—  In  a  proceeding  by  receivers  an  an- 
swer that  defendants  have  not  sufficient  in- 
formation to  admit  or  deny  the  appointment 
is  said  to  be  in  effect  the  statutory  denial 
in  form  that  defendants  have  no  "  knowledge 
or  information  thereof  sufficient  to  form  a  be- 
lief," and  to  be  suflicient  to  put  the  receivers 
to  the  proof  of  their  appointment.  Person  V. 
Leary,  127  N.  C.  114,  37  S.  E.  149,  126  N.  C. 
504,  36  S.  E.  35. 

Presumption. — A  finding  that  the  receiver 
was  authorized  to  sue  will  be  presumed  on 
appeal  to  have  been  basec  on  proper  evidence 
in  the  absence  of  anything  in  the  record  to 
the  contrary.    Naglee  v.  Lyman,  14  Cal.  450, 

A  decree  for  plaintiffs  will  be  reversed,  but 
the  action  will  not  be  dismissed  for  failure 
to  prove  the  appointment,  the  defect  being 
one  of  proof  onlv.  Person  v.  Leary,  127  N.  C. 
114,  37  S.  E.  149,  126  N  C.  504,  36  S.  E.  35. 

7.  McNulta  V.  Lockridg  137  111.  270,  27 
N.  E.  452,  31  Am.  S.  Rep.  362  [affirming 
32  111.  App.  86]  (holding  that  in  an  action 
for  tort  of  a  receiver's  predecessor  in  the  re- 
ceivership, a  plea  of  not  guilty  did  not  re- 
quire proof  of  plaintiff's  allegation  that  de- 
fendant's predecessor  was  managing  the  busi- 
ness as  receiver  at  the  time  ol  the  injury 
complained  of  and  that  deiendant  was  after- 
ward appointed  the  successor)  ;  McNulta  v. 
Ensch,  134  111.  46,  24  N.  E.  631  [affirming 
31  111.  App.  100]. 

But  the  termination  of  the  receivership 
before  the  cause  of  action  arose  may  be 
shown,  although  not  set  up  in  answer.  Corser 
V.  Russell,  20  Abb.  N.  Cas.  (N.  Y.)  316. 

Failure  to  deny  the  receiver's  authority  to 
carry  on  business  which  was  alleged  in  the 
complaint  against  the  receiver  in  an  action 
for  the  price  of  goods  alleged  to  have  been 
sold  to  him  was  held  to  be  a  complete  answer 
to  a  subsequent  objection  that  the  receiver 
had  no  authority  to  purchase,  etc.  Harding 
Paper  Co.  v,  Allen,  65  Wis.  576,  27  N.  W. 
329. 

8.  McNulta  V.  Lockridge,  32  111.  App.  86 
[affirmed  in  137  111.  270,  27  N.  E.  452,  31 
Am.  St.  Rep.  362  (holding  that  M^here  a  suc- 
cessor receiver  is  sued  for  a  tort  committed 
in  the  management  of  the  property  by  his 
predecessor  and  files  an  application  for  re- 
moval of  the  cause  to  the  federal  court,  recit- 
ing the  appointment  of  the  predecessor  and 
that  defendant  is  the  successor,  such  facts 
need  not  be  proved  at  the  trial  of  the  cause 
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is  upon  a  cause  accruing  to  the  receiver  after  his  appointment  upon  notes  executed 
to  him,  proof  of  a  legal  and  sufficient  appointment  is  not  required,^ 

6.  Evidence  —  a.  Admissibility.  The  proceedings  under  which  a  receiver 
is  authorized  to  sue  are  admissible  in  an  action  by  him  to  show  by  what  authority 
the  action  is  prosecuted ;  the  judgment  or  decree  appointing  him  is  admissible 
as  evidence  of  its  rendition  and  of  the  legal  consequences  resulting  from  that 
fact.^^  Evidence  otherwise  competent  to  establish  a  debt  which  a  receiver  is 
authorized  to  collect  is  admissible  on  behalf  of  the  receiver  in  an  action  by  him 
for  its  collection/*  The  receiver's  inventory  is  admissible  upon  the  question  of 
what  was  included  in  an  order  of  sale  of  assets. 

b.  Sufiieieney.  The  authority  of  a  receiver  to.  prosecute  an  action  is  suffi- 
ciently shown  by  evidence  of  his  appointment,  without  showing  the  necessity 
of  such  appointment/*^  or  the  proceedings  by  which  he  was  appointed. The 
order  being  made  in  the  exercise  of  the  court's  general  jurisdiction/^  it  is  held 
to  be  'prima  facie  evidence  of  the  jurisdictional  facts  authorizing  the  appointment/^ 


in  the  state  court  after  remand)  ;  Person  v. 
Lear}^  127  N.  C.  114/37  S.  E.  149,  126  N.  C. 
504,  36  S.  E.  35  (where  after  an  answer  stat- 
ing that  defendant  has  not  information  suffi- 
cient to  affirm  or  deny  the  receivers'  appoint- 
ment defendant  filed  an  affidavit  stating  that 
plaintifi's  failed  to  do  certain  things  "  since 
they  were  appointed  receivers  " ) . 

9.  Nelson  v.  Nugent,  62  Minn.  203,  64 
N.  W.  392. 

10.  See,  generally.  Evidence,  17  Cyc.  1. 
Evidence  of  appointment  in  collateral  pro- 
ceeding see  supra,  III,  A,  2,  note  89. 

In  action  against  original  party  upon 
theory  that  receivership  was  invalid  see 
supra,  IV,  E,  2,  b,  note  87. 

Presumption  of  absence  of  presiding  judge 
see  supra,  111,  A,  2,  note  90. 

Presumption  of  oath  see  supra,  111,  F,  6, 
b,  text  and  note  74. 

11.  Hall  V.  U.  S.  Insurance  Co.,  5  Gill 
(Md.)  484. 

12.  Hardwick  v.  Hook,  8  Ga.  354;  Cod- 
dington  v.  Canaday,  157  Ind.  243,  61  N.  E. 
567. 

Foreign  receiver  see  infra,  VIII, 

13.  Hardwick  v.  Hook,  8  Ga.  354  (hold- 
ing that  in  an  action  by  a  receiver  appointed 
to  collect  the  hire  of  slaves  from  a  third  per- 
son accruing  pending  the  litigation,  the  de- 
cree is  competent  to  establish  plaintiff's 
right  as  receiver  to  maintain  the  action)  ; 
Helme  v.  Littlejohn,  12  La.  Ann.  298;  Frank 
V.  Morrison,  58  Md.  423  (decree  appointing 
receiver  to  wind  up  corporation,  entered  by 
consent,  admissible  as  evidence  of  authority 
to  institute  action  against  stock  subscriber ) . 

In  an  action  against  a  receiver  the  order 
of  appointment  is  admissible  on  an  issue  of 
his  authority  to  carry  on  business.  Harding 
Paper  Co.  v.  Allen,  65  Wis.  576,  27  N.  W. 
320. 

14.  Eockwell  v.  Merwin,  1  Sweeny  (N.  Y.) 
484,  8  Abb.  Pr.  N.  S.  330  [affirmed  in  45"  N.  Y. 
166],  admissibility  of  account  kept  by  defend- 
ant in  action  against  him  by  receiver  of  de- 
f(Mu1ant's  creditor  in  supplementary  proceed- 
ings. 

The  receiver  is  not  bound  by  entries  in 
the  books  of  account  of  the  insolvent  corpora- 
tion of  which  he  is  receiver,  and  he  may  con- 


tradict them  since  he  represents  the  creditors 
as  well  as  the  corporation,  Whittaker  v.  Am- 
well  Nat,  Bank,  52  N.  J.  Eq.  400,  29  Atl,  203. 

15.  Illinois  Steel  Co.  v.  Preble  Mach. 
Works  Co.,  219  111,  403,  76  N.  E,  574  [affirm- 
ing 116  111.  App.  268],  in  an  action  by  the  re- 
ceiver for  damages  for  the  breach  of  a  con- 
tract, in  which  defendants  set  up  that  the  con- 
tract had  been  sold  with  other  assets  of  the 
insolvent  at  a  sale  by  the  receiver,  in  support 
of  which  he  introduced  the  petition,  order 
of  sale,  etc.,  and  the  inventory  was  held  ad- 
missible to  show  what  was  covered  by  the 
term  "  assets  "  as  used  in  the  order  of  sale. 

16.  Brown  V.  Drake,  101  Ga.  130,  28  S.  E. 
606. 

Admissions  see  supra,  note  8. 

17.  Helme  v.  Littlejohn,  12  La.  Ann.  298. 

18.  See,  generally.  Courts,  text  and  note 
89  et  seq.;  695  text  and  note  24  et  seq. 

19.  Potter  V.  Merchants'  Bank,  28  N.  Y. 
641,  86  Am.  Dec.  273;  Palmer  v.  Clark,  4  Abb. 
N.  Cas.  (N.  Y.)  25,  which  cases  refer  to 
orders  appointing  receivers  of  insolvent  cor- 
porations under  the  statute,  the  court  being 
held  to  exercise  general  jurisdiction  in  this 
regard. 

Other  evidence  required, —  But  it  has  been 
held  that  in  an  action  by  the  receiver  of  an 
insolvent  corporation  to  collect  an  assessment, 
the  testimony  of  plaintiff  that  he  was  ap- 
pointed and  acted  as  receiver,  and  made  the 
assessment  in  obedience  to  an  order  of  court, 
and  a  paper  purporting  to  be  a  certified  copy 
of  the  order,  with  nothing  to  show  the  char- 
acter of  the  suit  in  which  the  order  was  made, 
or  that  defendant  was  a  member  of  the  com- 
pany, or  that  the  court  ever  acquired  jurisdic- 
tion of  defendant  or  of  the  company,  is  not 
sufficient  and  requires  tlie  direction  of  a  ver- 
dict for  defendant,  Taft  r.  Pullen,  130  Mich. 
595,  90  N,  W.  329. 

When  jurisdiction  is  attacked. —  Under 
N,  Y.  Laws  (1883).  c,  378,  conferring  author- 
ity ui)on  the  supreme  court  to  appoint  a  re- 
ceiver of  a  domestic  corporation  in  an  action 
commenced  against  it  and  providing  that 
"  any  order  appointing  a  receiver  otlierwi^^e 
made,  shall  be  void,"  it  was  held  that  wliere 
tlio  answer  in  an  action  by  a  receiver  of  the 
corporation  sets  up  that  tlie  court  never  ac- 
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and  the  production  and  proof  of  an  order  made  by  a  court  or  judge  authorized  by 
law  to  make  it,  which  recites  the  facts  necessary  to  give  jurisdiction,  furnishes 
conclusive  evidence  of  the  regularity  of  the  order  when  questioned  collaterally/^ 
and  "prima  facie  evidence  of  the  existence  of  the  facts  necessary  to  confer  juris- 
diction.^* Any  evidence  which  will  justify  the  inference  that  the  receiver  has 
qualified  will  defeat  a  motion  for  a  nonsuit  based  upon  the  ground  of  a  want  of 
evidence  of  that  fact.^^  And  upon  the  merits  the  refusal  of  a  nonsuit  should  not 
be  disturbed  if  there  is  competent  evidence  in  support  of  the  cause  of  action.^^ 

H.  Trial,  Judgment,  and  Review  —  1.  Trial  in  General.  General  rules 
should  be  consulted  as  to  the  conduct  of  trials  of  actions  by  and  against  receivers.^* 
Sometimes,  however,  particular  local  statutes  govern,^^  as  for  example,  a  provi- 
sion for  the  reference  of  disputes  between  the  receiver  of  a  corporation  and  mem- 
bers or  stock-holders  thereof  instead  of  an  ordinary  trial  by  jury,  which  has  been 
held  to  be  vaHd.^^  In  a  suit  in  equity  by  a  receiver  to  enforce  a  judgment  lien 
against  land,  the  court  may  ascertain  the  amount  of  the  lien  and  direct  a  sale 


quired  jurisdiction  of  the  corporation,  the 
order  of  appointment  alone  is  not  sufficient 
evidence  of  the  appointment  in  the  absence 
of  evidence  of  an  action  begun  against,  and  of 
jurisdiction  obtained  over,  the  corporation. 
Springs  v.  Bowery  Nat.  Bank,  63  Hun  (  N.  Y. ) 
505,  18  K  Y.  Suppl.  574. 

When  the  receiver  justifies  under  the  or- 
der of  appointment,  in  an  action  to  recover 
against  him  upon  the  theory  that  he  was  act- 
ing without  authority,  the  mere  allegation 
that  he  is  acting  without  authority  does  not 
put  in  issue  jurisdiction  to  make  the  order 
and  if  the  order  is  apparently  valid,  it  is  a 
sufficient  defense  as  to  acts  done  in  good 
faith  and  in  obedience  to  its  commands.  Edee 
V.  Strunk,  35  Nebr.  307,  53  N.  W.  70.  See 
also  swpra,  IV,  f,  5,  a;  IV,  F,  6,  f,  (ii). 

20.  Wright  v.  Nostrand,  94  N.  Y.  31; 
Stiefel  V.  Berlin,  20  Misc.  (N.  Y.)  194,  45 
N.  Y.  Suppl.  746. 

Collateral  attack  see  supra,  III,  J,  3. 

21.  Wright  V.  Nostrand,  94  N.  Y.  31. 

A  certificate  of  the  controller  of  the  cur- 
rency approved  and  concurred  in  by  the  secre- 
tary of  the  treasury,  reciting  the  existence  of 
all  the  facts  of  which  the  former  was  required 
by  the  act  of  congress  to  be  satisfied,  to  au- 
thorize him  to  appoint  a  receiver  of  a  national 
bank  was  held  sufficient  evidence  of  the  va- 
lidity of  the  appointment  of  the  receiver  in 
an  action  brought  by  him  as  such.  Piatt  v. 
Beebe,  57  N.  Y.  339. 

22.  Hegewisch  v.  Silver,  140  N.  Y.  414, 
85  N.  E.  658  [reversing  21  N.  Y.  Suppl.  294], 
holding  that  a  nonsuit  cannot  be  granted  at 
the  close  of  the  evidence  on  the  ground  that 
plaintiff  has  failed  to  prove  that  he  ever  filed 
his  bond  as  receiver  where  it  appears  that  the 
court  which  appointed  him  authorized  him  to 
bring  this  suit,  with  a  provision  that  he  file  a 
bond  and  that  he  continued  to  act  as  receiver, 
and  resigned  more  than  a  year  after  his  ap- 
pointment. 

23.  Pickett  v.  Fidelity,  etc.,  Co.,  60  S.  C. 
477,  38  S.  E.  160,  629,  holding  that  in  a  suit 
by  the  receiver  of  a  corporation  on  an  insur- 
ance policy  it  was  proper  to  refuse  a  nonsuit 
based  upon  the  ground  of  failure  of  evidence 
to  show  that  the  policy  was  an  asset  of  the 
corporation,  where  the  complaint  alleged  and 
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the  answer  admitted  execution  and  delivery 
of  the  policy  to  the  corporation  and  the  re- 
ceiver testified  that  he  had  the  policy  in  his 
possession. 

24.  See  Teials. 

25.  "  Keceiver  appointed  by  the  court,'* 
as  used  in  N.  Y.  Code  Civ.  Proc.  §  791,  en- 
titling to  a  preference  on  the  calendar  an 
action  by  a  receiver  appointed  by  the  court  or 
trustees  in  bankruptcy,  does  not  include  a  re- 
ceiver in  bankruptcy,  and  therefore  an  action 
by  him  is  not  entitled  to  a  place  on  the  pre- 
ferred calendar.  Hough  v.  Canfield,  54  N.  Y. 
App.  Div.  510,  66  N.  Y.  Suppl.  961. 

26.  Crosby  v.  Day,  81  N.  Y.  242  (where 
a  stock-holder  of  a  corporation  coming  within 
the  provision  of  such  statute  set  up  that  he 
was  induced  to  purchase  by  fraud  of  the  presi- 
dent of  the  corporation  as  to  its  financial 
condition,  and  want  of  consideration  of  the 
notes  sued  on^  and  it  was  held  that  notwith- 
standing an  action  had  been  commenced  at 
law  to  recover  the  debt,  a  compulsory  refer- 
ence might  be  ordered  on  the  application  of 
the  receiver  and  the  action  discontinued)  ; 
Sands  v.  Kimbark,  27  N.  Y.  147;  Sands  V. 
Harvey,  4  Abb.  Dec.  (N.  Y.)  147.  In  People 
V.  Hydrostatic  Paper  Co.,  88  N.  Y.  623,  in  a 
suit  by  the  attorney-general  for  the  dissolu- 
tion of  a  corporation,  upon  a  question  arising 
between  the  receiver  and  stock-holders  who 
were  alleged  to  have  in  their  possession  assets 
belonging  to  the  corporation,  which  dispute 
was  referred  for  adjustment  in  accordance 
with  the  statute  prevailing  under  the  written 
stipulation  of  the  parties,  which  reference  was 
a  separate  proceeding  not  entitled  in  the  ac- 
tion and  as  between  parties  not  as  yet  parties 
to  it,  it  was  held  that  upon  the  referee's  re- 
port that  certain  stock-holders  had  such  assets 
which  they  had  no  right  to  retain,  to  which 
report  there  was  no  exception,  the  irregularity 
on  the  part  of  the  receiver  in  making  up  his 
account  and  filing  a  petition  reporting  the 
amount  which  the  stock-holders  should  pay 
and  praying  that  they  be  adjudged  to  pay 
accordingly  instead  of  entering  final  judgment 
on  the  report,  was  not  ground  for  reversal,  a 
copy  of  the  petition  having  been  served  upon 
the  stock-holders  and  they  having  appeared 
and  had  full  opportunity  to  be  heard. 
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without  referring  the  cause,  where  it  does  not  appear  from  the  record  that  there 
are  other  hens  and  the  amount  of  complainant's  Hen  clearly  appears  from  the 
record. Although  an  agreed  statement  of  facts  between  ordinary  htigants  will 
not  generally  be  disturbed,  as  to  a  receiver  who  is  but  the  mere  custodian  of  the 
fund  to  be  distributed  among  the  claimants  the  court  may  ascertain  the  facts 
notwithstanding  an  agreed  statement,  where  this  may  fairly  be  done.^^  Imma- 
terial issues  will  not  be  submitted.^® 

2.  Judgment  —  a.  Form  and  Sufficiency.  A  personal  judgment  and 
execution  cannot  properly  be  awarded  against  a  receiver,  but  it  should  be  against 
him  in  his  official  capacity,  to  be  paid  in  due  course  of  the  administration  of  his 
trust,^^  but  the  disposition  of  the  property  being  for  the  court  having  it  in  custody,^* 
another  court  cannot,  in  awarding  a  judgment  against  the  receiver,  fix  a  lien 
upon  such  property .^^  Where  the  facts  disclosed  on  the  trial  show  liability  on 
the  receiver  alone  in  an  action  in  which  the  corporation  whose  property  he  has 
in  charge  is  joined,  a  general  verdict  in  favor  of  plaintiff  is  sufficient  upon  which 
to  enter  a  judgment  against  the  receiver.^^ 

b.  Effect  and  Enforcement  —  (i)  Effect  IN  General.  A  judgment  against 
a  receiver  in  his  official  capacity  ordinarily  has  no  greater  effect  than  to  estabUsh 
the  existence  and  amount  of  habihty;^^  it  is  conclusive  as  to  the  existence 
and  amount  of  plaintiff's  claim/^  and  binds  the  receiver  and  all  parties  repre- 


27.  Howard  v.  Stephenson,  33  W.  Va.  116, 
10  S.  E.  66. 

28.  Matter   of    Smith,    9    Abb.    N.  Cas. 

(N.  Y. )  452,  where  on  exception  by  such  re- 
ceiver to  the  report  of  a  referee  on  a  reference 
to  determine  a  claim  which  was  submitted  on 
an  agreed  statement  of  facts,  the  matter  was 
referred  back  for  an  additional  report  upon 
certain  points  as  if  they  had  not  been  agreed 
upon. 

29.  Atkinson  v.  Rochester  Printing  Co.,  43 
Hun  (N.  Y.)  167  {affirmed  in  114  N.  Y.  168, 
21  N.  E.  178];  National  Security  Bank  v. 
Price,  22  Fed.  697  [affirmed  in  129  U.  S.  223, 
9  S.  Ct.  281,  32  L.  ed.  682],  in  which  case  it 
was  held  that  in  an  action  by  the  receiver  of 
a  corporation  to  recover  property  trans- 
ferred by  it  in  fraud  of  its  creditors,  want  of 
knowledge  by  the  transferee  of  the  condition 
of  the  corporation  and  the  fact  that  he  would 
not  have  given  credit  had  he  known  of  its 
insolvency  are  immaterial. 

30.  After  discharge  see  infra,  VII,  E. 

31.  McNulta  V.  Lockridge,  137  111.  270,  27 
N.  E.  452,  31  Am.  St.  Rep.  362;  Robinson  v. 
Kirkwood,  91  111.  App.  54;  Schmidt  V.  Gayner, 
59  Minn.  303,  61  N.  W.  333,  62  N.  W.  265; 
Brown  v.  Brown,  71  Tex.  355,  9  S.  W.  261. 

Personal  and  official  liability  see  supra, 
VI,  D,  1. 

32.  See  infra,  VI,  H,  2,  b,  (ii). 

33.  McNulta  v.  Lockridge,  137  111.  270,  27 
N.  E.  452,  31  Am.  St.  Rep.  362;  McNulta  v. 
Ensch,  134  111.  46,  24  N.  E.  631;  Malott  V. 
T-Iowell,  111  111.  App.  233;  Malott  v.  Woods, 
109  111.  App.  512;  Robinson  v.  Kirkwood,  91 
111.  App.  54;  Combs  v.  Smith,  78  Mo.  32; 
Proctor  V.  Missouri,  etc.,  R.  Co.,  42  Mo.  App. 
124;  Com.  v.  Runk,  26  Pa.  St.  235.  See 
Woodruff  V.  Jewett,  115  N.  Y.  267,  22  N.  E. 
156. 

Amendment. —  Irregularity  of  the  judg- 
ment in  this  respect  may  be  cured  by  amend- 
ment.   Malott  V.  Howell,  111  111.  App.  233 


(venire  facias  de  novo  not  awarded  but  cause 
remanded  with  directions  to  enter  proper 
judgment)  ;  Proctor  v.  Missouri,  etc.,  R.  Co., 
42  Mo.  App.  124  (remand  with  directions  to 
enter  proper  judgment)  ;  Com.  v.  Runk,  26 
Pa.  St.  235  (proper  judgment  entered  in  ap- 
pellate court) . 

Form  of  judgment  see  McNulta  v.  Lock- 
ridge, 137  111.  270,  '280,  27  N.  E.  452,  31  Am. 
St.  Rep.  362;  Com.  v.  Runk,  26  Pa.  St.  235. 

34.  See  infra,  VI,  H,  2,  b,  (ii),  (b). 

35.  Brown  v.  Sullivan,  71  Tex.  470,  10 
S.  W.  288;  Brown  V.  Brown,  71  Tex.  355,  9 
S.  W.  261. 

36.  Union  Pac.  R.  Co.  v.  Smith,  59  Kan. 
80,  52  Pac.  102,  holding  further  that  a  judg- 
ment against  a  corporation  in  such  a  case 
cannot  be  sustained. 

37.  Clark  v.  Brockway,  1  Abb.  Dec.  (N.  Y.) 
351,  3  Keyes  13;  Coe  v.  Patterson,  122  N.  Y. 
App.  Div.  76,  106  N.  Y.  Suppl.  659,  123  N.  Y. 
App.  Div.  914,  108  N.  Y.  Suppl.  1127;  Harri- 
son V.  Waterbury,  (Tex.  1894)  27  S.  W.  109; 
Brown  v.  Brown,  71  Tex.  355,  9  S.  W.  261. 

Lien  on  land. — A  judgment  against  a  re- 
ceiver of  an  estate  of  a  decedent,  appointed 
upon  the  removal  of  executors,  the  receiver 
having  only  the  powers  of  an  administrator 
with  the  will  annexed,  is  not  a  lien  on  land 
devised  by  decedent  to  others.  Cooke  v.  De 
Graw,  55  N.  Y.  Super  Ct.  548  [upon  the 
authority  of  Piatt  v.  Piatt,  105  N.  Y.  488, 
12  N.  E.  22,  and  Cooke  v.  Piatt,  98  N.  Y.  35]. 

38.  Erb  V.  Popritz,  59  Kan.  264,  52  Pac. 
871,  68  Am.  St.  Rep.  362;  Reinhart  v.  Sutton, 
58  Kan.  726,  51  Pac.  221;  Dillincrham  v. 
Russell,  73  Tex.  47,  11  S.  W.  139.  15^ Am.  St. 
Rep.  753,  3  L.  R.  A.  634;  Garrison  v.  Texas, 
etc.,  R.  Co.,  10  Tex.  Civ.  App.  136,  30  S.  W. 
725;  South  Carolina  r.  Port  Roval.  etc.,  R. 
Co.,  84  Fed.  67;  St.  Louis  Southwestern  R. 
Co.  V.  Holbrook,  73  Fed.  112,  19  C.  C.  A.  385 
(although  the  judgment  was  procured  iinder 
a  statutory  procedure  without  a  jury  trial)  ; 
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sented;^^  but  the  time  and  manner  of  its  payment  are  to  be  controlled  by  the 
court  appointing  the  receiver. 

(ii)  Enforcement  —  (a)  Out  of  What  Property.  Actions  against  the 
receiver  are  in  law  actions  against  the  receivership,  or  the  funds  in  the  hands  of 
the  receiver/^  and  judgments  against  him  as  receiver  are  payable  only  from  the 
funds  in  his  hands/^  or  that  may  remain  subject  to  the  jurisdiction  and  direction 
of  the  court  that  appointed  him.*^  If  he  has  paid  out  funds  under  the  order  of 
that  court  which  might  have  been  applicable  to  the  payment  of  a  judgment  against 
him  as  receiver,  he  will  be  protected,^*  and  whether  he  has  in  his  possession  or 
under  his  control  assets  sufficient  to  satisfy  a  judgment  is  for  the  determination 
of  that  court. 


Dillingham  v.  Hawk,  60  Fed.  494,  9  C.  C.  A. 
101,  23  L.  R.  A.  517;  Central  Trust  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  41  Fed.  551,  the 
federal  eases  herein  being  decided  upon  the 
view  that  the  provision  of  the  federal  stat- 
ute that  suit  brought  without  leave  there- 
under should  be  subject  to  the  general  equity 
jurisdiction  of  the  court  in  which  the  re- 
ceiver was  appointed,  so  far  as  necessary  to 
the  ends  of  justice,  would  render  the  opera- 
tion of  the  statute  nugatory  if  the  judgment 
to  be  reco'vered  were  not  of  binding  effect  as 
to  the  existence  and  amount  of  the  liability. 
See  also  Central  Trust  Co.  v.  East  Tennessee, 
etc.,  R.  Co.,  59  Fed.  523.  Contra,  Missouri 
Pac.  R.  Co.  V.  Texas,  etc.,  R.  Co.,  41  Fed.  311, 
where  the  federal  statute  dispensing  with 
leave  to  sue  receivers  was  held  not  to  apply, 
and  the  decision  was  further  influenced  by 
the  fact  that  on  a  reference  to  the  master  the 
intervener  produced  a  witness  who  testified 
to  the  fact  and  extent  of  the  injury  on  ac- 
count of  which  he  had  recovered  judgment, 
which  was  held  to  be  a  waiver  of  the  right 
to  claim  that  the  judgment  against  the  re- 
ceiver was  conclusive  as  to  the  negligence  and 
damages. 

39.  Fainter  v.  Painter,  138  Cal.  231,  71 
Pac.  90,  94  Am.  St.  Rep.  47. 

The  purchaser  at  a  foreclosure  sale  who 
assumes  as  a  part  of  the  purchase-price  lia- 
bility for  adjudged  liens  on  the  property  in 
the  receiver's  hands  is  concluded  by  a  judg- 
ment for  personal  injuries  in  the  state  court 
as  to  plaintiff's  right  and  the  amount  of  his 
recovery.  St.  Louis  Southwestern  R.  Co.  v. 
Holbrook,  73  Fed.  112,  19  C.  C.  A.  385. 

Bondholders  and  trustees  in  a  foreclosure 
proceeding  are  bound  by  the  judgment  ren- 
dered against  the  receiver  therein  in  a  court 
of  competent  jurisdiction.  Turner  v.  Indian- 
apolis, etc.,  R.  Co.,  24  Fed.  Cas.  No.  14,260, 
8  Biss.  527,  8  Reporter  453. 

Where  the  judgment  is  against  the  cor- 
poration in  an  action  in  which  the  receiver 
defended  in  the  name  of  the  corporation  with 
the  knowledge  of  the  court  which  appointed 
him,  the  receiver  cannot,  after  obtaining  a  re- 
lease of  attached  property  on  a  forthcoming 
bond,  enjoin  the  attaching  creditors  from  su- 
ing on  the  forthcoming  bond.  Smith  v.  U.  S. 
Express  Co.,  135  111.  279,  25  N.  E.  525. 

But  the  title  to  land  cannot  be  affected 
by  a  judgment  in  an  action  brought  by  a 
receiver  to  which  the  real  parties  m  interest, 
having  the  title,  are  not  joined  as  parties,  and 
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who  do  not  consent  to  the  suit.  Caldwell  v. 
McWhorter,  84  Ky.  130. 

Conclusiveness  in  general  see  Judgments, 
23  Cyc.  1248. 

40.  See  infra,  VI,  H,  2,  b,  (il) ,  (B) . 

41.  See  supra,  VI,  D,  1. 

42.  Illinois. —  McNulta  v.  Lockridge,  137 
111.  270,  27  N.  E.  452,  31  Am.  St.  Rep.  362 
[affirmed  in  141  U.  S.  327,  12  S.  Ct.  11,  35  L. 
ed.  796]. 

loioa. —  Sloan  v.  Central  Iowa  R.  Co.,  62 
Iowa  728,  16  N.  W.  331. 

Minnesota. —  Schmidt  v.  Gayner,  59  Minn. 
303,  61  N.  W.  333.  62  N.  W.  265. 

Missouri. —  Combs  v.  Smith,  78  Mo.  32. 

'New  York. —  Camp  v.  Barney,  4  Hun  373, 
6  Thomps.  &  C.  622. 

Texas. —  Yoakum  v.  Mettasch,  ( Civ.  App. 
1894)  26  S.  W.  129. 

United  States. —  Texas,  etc.,  R.  Co.  v.  Cox, 
145  U.  S.  593,  12  S.  Ct.  905,  36  L.  ed.  829; 
Gray  v.  Grand  Trunk  Western  R.  Co.,  156 
Fed.  736;  Farmers'  L.  &  T.  Co.  v.  Central 
R.  Co.,  7  Fed.  537,  2  McCrary  181. 

See  42  Cent.  Dig.,  tit.  "Receivers,"  §  376 
et  seq. 

After  discharge  see  infra,  VII,  E. 

43.  Cowen  v.  Merriman,  17  App.  Cas. 
(D.  C.)  186.    See  also  supra,  IV,  I,  2. 

44.  Coe  V.  Patterson,  122  N.  Y.  App.  Div. 
76,  106  N.  Y.  Suppl.  659,  123  N.  Y.  App.  Div. 
914,  108  N.  Y.  Suppl.  1127,  although  the  order 
may  be  subsequently  reversed.  See  also 
supra,  IV,  F,  6,  f,  (ii). 

45.  Reardon  v.  White,  38  Tex.  Civ.  App. 
636,  87  S.  W.  365. 

Although  the  property  may  have  been  sur- 
rendered to  the  owner  under  the  orders  of 
the  court,  if  the  receiver  is  not  discharged  a 
judgment  may  be  recovered  against  him  in  his 
official  capacity,  where  the  court  has  retained 
jurisdiction  for  the  purpose  of  adjudicating 
claims  against  the  receiver  and  of  binding  the 
property  for  the  payment  thereof.  Cowen  v. 
Merriman,  17  App.  Cas.  (D.  C.)  186.  And 
the  same  is  true  where  the  property  has  been 
turned  over  to  purchasers.  Houston,  etc,  R. 
Co.  V.  Strycharski,  (Tex.  Civ.  App.  1896)  35 
S.  W.  851;  Fordyce  v.  Chancey,  2  Tex.  Civ. 
App.  24,  21  S.  W.  181.  So  where,  before  the 
commencement  of  an  action  for  injuries 
against  a  receiver  appointed  by  a  federal  court 
as  well  as  against  the  corporation  in  his  hands 
and  another  corporation,  the  receiver  had  sold 
the  property  and  had  been  discharged  by  an 
order  directing  him  to  convey  to  the  pur- 
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(b)  In  What  Court.  Although  a  judgment  against  a  receiver  may  be  con- 
clusive of  the  existence  and  amount  of  plaintiff's  claim/^  it  cannot  establish  the 
priority  of  the  debt.^^  Proceedings  under  leave  to  sue  or  statute  dispensing  with 
such  leave  must  stop  short  of  the  enforcement  of  any  judgment  therein  by  an 
interference  with  the  property  or  with  the  right  of  the  court  to  dispose  of  it  in 
the  exercise  of  its  prior  jurisdiction;  execution  cannot  properly  issue/''  but 
payment  should  be  enforced  only  by  application  to  and  order  of  the  court  in  posses- 
sion of  the  property,^^  upon  which  court  it  devolves  to  adjust  all  the  equities 
and  to  determine  the  time  and  manner  of  payment.^^ 

3.  Appeal  and  Review.^^  A  receiver  who  is  merely  the  officer  of  the  court 
cannot  appeal  from  the  orders  and  judgments  in  the  cause  without  its  leave  or 
direction.^^    A  receiver  of  a  corporation  and  creditors,  as  separate  and  independent 


chaser  all  property,  etc.,  and  plaintiff  inter- 
vened and  set  up  that  at  the  time  of  the 
injuries  for  which  he  sued  the  receiver  had 
a  policy  insuring  him  against  liability  for 
such  injuries,  an  order  vacating  the  order  of 
discharge  and  providing  that  the  receiver 
should  continue  as  such  until  the  disposition 
of  suits  filed  against  him  upon  causes  of  ac- 
tion accruing  pending  the  receivership  was 
held  to  be  a  construction  by  the  federal  court 
that  the  judgment  confirming  the  sale  and 
discharging  the  receiver  did  not  pass  title  to 
the  policy  of  insurance  so  that  a  contract  by 
Avhich  plaintiff  released  the  property  of  the 
corporation  from  liability  for  any  judgment 
against  the  receiver  did  not  preclude  him 
from  recovering  such  judgment.  Reardon  v. 
White,  35  Tex.  Civ.  App.  636,  87  S.  W.  365. 

46.  See  supra,  VI,  H,  2,  b,  (i). 

47.  Clark  v.  Brockway,  1  Abb.  Dec.  (N.  Y.) 
351,  3  Keyes  13;  Coe  v.  Patterson,  122  N.  Y. 
App.  Div.  76,  106  N.  Y.  Suppl.  659,  123  N.  Y. 
App.  Div.  914,  108  N.  Y.  Suppl.  1127. 

48.  Reinhart  V.  Sutton,  58  Kan.  726,  51 
Pac.  221 ;  Abbey  v.  International,  etc.,  R. 
Co.,  5  Tex.  Civ.  App.  261,  23  S.  W.  934 
(under  a  state  statute  permitting  suit  with- 
out leave)  :  Baldwin  v.  Spear,  79  Vt.  43,  64 
Atl.  235  (holding  that  permission  to  join  a 
receiver  in  a  suit  to  foreclose  a  lien  did  not 
authorize  a  sale  of  the  property  under  such 
proceedings) . 

49.  California. —  Painter  v.  Painter,  138 
Cal.  231,  71  Pac.  90,  94  Am.  St.  Rep.  47. 

Illinois. —  Malott  v.  Howell,  111  111.  App. 
233. 

Minnesota. —  Irwin  v.  McKechnie,  58  Minn. 
145,  59  N.  W.  987,  49  Am.  St.  Rep.  495,  26 
L.  R.  A.  218. 

0/ao.— Croy  v.  Marshall,  3  Ohio  Cir.  Ct. 
489,  2  Ohio  Cir.  Dec.  280. 

Texas. — Arnold  v.  Penn,  11  Tex.  Civ.  App. 
325,  32  S.  W.  353. 

See  42  Cent,  Dig.  tit.  "  Receivers,"  §  3771/2. 

A  writ  of  restitution  is  properly  refused 
in  an  action  against  the  receiver  of  a  rail- 
road for  land  occupied  by  the  road-bed„  Ab- 
bey V.  International,  etc.',  R.  Co.,  5  Tex.  Civ. 
App.  261,  23  S.  W.  934. 

Out  of  same  court. —  But  in  Wilson  v. 
Creig,  12  N.  Y.  Wkly.  Dig.  73,  it  was  held 
that  an  execution  in  the  form  of  an  order 
of  the  court  to  levy  upon  the  property  held 
by  the  receiver  was  in  the  nature  of  a  con- 
sent and  direction  of  the  court,  where  it 


came  from  the  same  tribunal  that  appointed 
the  receiver,  at  least  for  the  purpose  of 
relieving  the  officer  obeying  the  writ  from 
contempt. 

Against  receiver  as  garnishee  see  Garnish- 
ment, 20  Cyc.  1119  note  4. 

50.  Painter  v.  Painter,  138  Cal.  231,  71 
Pac.  90,  94  Am.  St.  Rep.  47 ;  Cowen  v.  Merri- 
man,  17  App.  Cas.  (D.  C.)  186;  Harrison  V. 
Waterberry,   (Tex.  1894)   27  S. 'W.  109. 

Parties  to  petition. —  In  an  action  against 
a  receiver  of  a  partnership  on  a  contract 
made  by  him  in  the  management  of  his  trust, 
it  was  not  necessary  that  the  surviving  part- 
ner or  creditors  of  the  firm  should  be  parties 
to  the  petition  for  an  order  to  enforce  pay- 
ment of  the  judgment  against  the  receiver. 
Painter  v.  Painter,  138  Cal.  231,  71  Pac.  90, 
94  Am.  St.  Rep.  47. 

51.  Alabama. —  Southern  Granite  Co.  V. 
Wadsworth,  115  Ala.  570,  22  So.  157. 

District  of  Columbia. — Cowen  v.  Merriman, 
17  App.  Cas.  186. 

Kansas. —  Reinhart  v.  Sutton,  58  Kan.  726, 
51  Pac.  221. 

Blissouri. — Harding  v.  Nettleton,  86  Mo.  658. 

Tennessee. —  Burke  v.  Ellis,  105  Tenn.  702, 
58  S.  W.  855. 

Texas. —  Dillingham  v.  Russell,  73  Tex.  47, 
11  S.  W.  139,  15  Am.  St.  Rep.  753.  3  L.  R.  A. 
634;  Brown  v.  Sullivan,  71  Tex.  470,  10  S.  W. 
288;  Brown  V.  Brown,  71  Tex.  355,  9  S.  W. 
261;  Reardon  v.  White,  38  Tex.  Civ.  App. 
636,  87  S.  W.  365. 

United  States. —  Gableman  v.  Peoria,  etc., 
R.  Co.,  179  U.  S.  335,  21  S.  Ct.  171,  45  L.  ed. 
220;  South  Carolina  v.  Port  Roj^al,  etc.,  R. 
Co.,  84  Fed.  67;  Dillingham  f.  Hawk,  60 
Fed.  494,  9  C.  C.  A.  101,  23  L.  R.  A.  517. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  376 
et  seq. 

It  is  proper  to  certify  the  judgment  by  a 

state  court  to  the  federal  court  by  which  the 
receiver  was  ai)pointed.  Reardon  v  White. 
38  Tex.  Civ.  App.  636,  87  S.  W.  365. 

52.  Amendment  of  judgment  against  re- 
ceiver see  supra,  note  33. 

Dismissal  of  appeal  of  receiver  appointed 
ex  parte  soo  sup7-a.  Ill,  D.  4,  note  91. 

Presumption:  In  receiverships  generally 
see  ArpEAL  and  Error,  3  Cyc.  295.  Of  au- 
thority to  sue  see  supra,  note  6. 

Reversal  on  failure  to  prove  appointment 
soo  supra,  note  6. 

53.  Pocatello  First  Nat.  Bank  r.  Bunting, 
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claimants  of  a  fund,  cannot  prosecute  a  joint  appeal  from  a  decree  distributing 
the  same.^*  Where  questions  presented  on  appeal  by  a  receiver  from  an  adverse 
decree  in  a  suit  brought  by  him  cannot  be  determined  without  a  review  of  the 
testimony,  the  decree  will  be  affirmed  in  the  absence  of  the  evidence  from  the 
record/^  and  the  general  rule  is  applied  that  harmless  error  intervening  on  the 
trial  will  not  require  a  reversal  of  the  judgment. 

4.  CosTS.^^  Costs  will  be  awarded  against  a  receiver,  upon  dismissal  of  a  bill 
£led  by  him,^^  and  sometimes,  under  code  provision  regulating  the  subject,  in  actions 
prosecuted  or  defended  by  a  receiver,  costs  are  recoverable  as  in  actions  prose- 
cuted or  defended  by  him  in  his  own  right,  but  are  chargeable  only  upon  the 
-estate  or  funds  represented  and  collectable  therefrom,  and  the  receiver  is  not 
personally  liable  therefor,    imless  the  court  shall  direct  the  same  to  be  paid  by 


7  Ida.  27,  59  Pac.  929,  1106;  McKinnon  v. 
Wolfenden,  78  Wis.  237,  47  N.  W.  436. 

Right  to  appeal  see  Appeal  and  Eeroe,  2 
Cyc.  641. 

Stay  and  supersedeas  on  appeal  by  re- 
ceiver see  Appeal  and  Erkoe,  2  Cyc.  897 
note  12. 

54.  Reynolds  v.  Reynolds  Lumber  Co.,  175 
Pa.  St.  437,  34  Atl.  791,  where  after  judg- 
ment in  favor  of  the  president  of  an  insol- 
vent corporation  and  sale  of  its  property 
under  execution,  the  judgment  was  opened 
iind  a  receiver  appointed  on  application  of 
creditors  of  the  corporation,  and  it  was  held 
that  the  receiver  and  creditors  could  not 
prosecute  a  joint  appeal  from  a  decree  dis- 
tributing the  fund  in  the  sheriff's  hands.  See 
also  Appeal  and  Eeeoe,  2  Cyc.  756  et  seg.; 
766  text  and  note  30. 

55.  Miller  v.  Doyle,  211  Pa.  St.  59,  60 
Atl.  496,  where  the  testimony  was  not 
3)rinted,  owing  to  a  lack  of  funds. 

Review  of  directions  to  sue,  in  the  ab- 
sence of  the  evidence  upon  which  the  direc- 
tion was  based  see  supra,  VI,  A,  3,  a,  (m), 
note  33. 

56.  See,  generally,  Appeal  and  Eeeoe,  3 
Cyc.  383. 

57.  McNulta  v.  Lockridge,  137  111.  270, 
27  N.  E.  252,  31  Am.  St.  Rep.  362,  where  in 
an  action  against  a  receiver  for  a  tort  com- 
mitted by  the  servants  of  his  predecessor,  a 
reference  in  the  instructions  to  "  defendant's 
negligence,"  and  "  defendant's  servants,'*  was 
not  misleading  and  did  not  justify  a  reversal 
of  the  judgment  against  the  receiver.  In 
Bonner  v.  Blum,  (Tex.  Civ.  App.  1894)  25 
S.  W.  60,  under  a  statute  providing  for  lia- 
bility of  a  corporation  whose  property  has 
been  redelivered  to  it,  for  the  unpaid  debts 
of  the  receiver,  and  that  in  suits  against 
him  after  his  discharge  plaintiff  may  make 
the  corporation  a  party,  and  that  if  judg- 
ment is  rendered  against  the  receiver  it  shall 
be  entered  against  both  the  defendants,  it 
was  held  that  failure  to  render  judgment 
against  the  receiver,  when  judgment  is  ren- 
dered against  the  company,  is  not  error  of 
which  the  latter  can  complain.  So  in  Yoakum 
V.  Mettasch,  (Tex.  Civ.  App.  1894)  26  S.  W. 
129,  it  was  held  that  error  in  entering  a 
judgment  against  a  corporation  and  its 
former  receivers  in  their  official  capacity, 
instead  of  merely  against  the  company,  was 
harmless,  since  the  receivers  could  be  re- 
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quired  to  pay  the  same  only  out  of  funds 
belonging  to  the  company. 

58.  See,  generally.  Costs,  11  Cyc.  1. 
Allowance  of  costs  and  attorney's  fees  see 

supra,  V,  B,  1,  f;  V,  C;  infra,  VII,  C. 

Appeal  from  judgment  for  generally  see 
Appeal  and  Eeeoe,  2  Cyc.  593. 

Costs  and  attorney's  fees  in  preserving 
funds  see  Costs,  11  Cyc.  96. 

Costs  of  accounting  see  infra,  VII,  F. 

Defending  suit  without  leave  see  supra, 
VI,  D,  2,  a,  (I),  note  81. 

Liability  of  property  or  funds  see  supra, 
V,  C. 

Security  for  costs  see  supra,  VI,  A,  3,  c. 

59.  Tillinghast  v.  Champlin,  4  R.  I.  173, 
67  Am.  Dec.  510,  where  a  bill  by  a  receiver, 
filed  in  good  faith,  on  the  advice  of  counsel, 
was  dismissed  with  costs  on  the  ground  that 
the  allegations  of  fraud  were  not  supported, 
and  it  was  ordered  that  the  costs  should  be 
allowed  to  the  receiver  out  of  any  funds 
that  had  come  or  should  come  into  his  hands 
in  his  capacity  as  receiver. 

60.  Briggs  V.  Vandenburgh,  22  N.  Y. 
467. 

In  action  on  money  demand. —  The  right 
of  a  successful  defendant,  in  an  action  by  a 
receiver  to  enforce  a  money  demand,  to  re- 
cover costs  was  held  to  be  absolute  as  well 
by  the  law  before  as  since  the  code  of  pro- 
cedure. Columbian  Ins.  Co.  v.  Stevens,  37 
N.  Y.  536. 

An  allowance  for  costs  on  behalf  of  de- 
fendants, in  an  action  prosecuted  against  a 
receiver  and  other  defendants,  may  be  made 
upon  dismissal  of  the  complaint.  Sheridan 
V.  Jackson,  10  Hun  (N.  Y.)  89  [affirmed  in 
72  N.  Y.  170]. 

61.  Campbell  v.  Adams,  38  Barb.  (K  Y.) 
132  (where  it  was  held  that  to  be  regular 
the  judgment  for  costs  should  provide  that 
they  should  be  collected  out  of  the  estate  or 
fund,  but  that  the  irregularity  in  omitting 
such  provision  was  to  be  corrected  by  motion 
to  the  court  entering  the  judgment)  ;  Bates 
V.  Dickerson,  12  JST.  Y.  Suppl.  773;  Devendorf 
V.  Dickinson,  21  How.  Pr.  (N.  Y.)  275  (hold- 
ing that  the  fact  that  the  receiver  has  had 
funds  in  his  hands  sufficient  to  pay  the  judg- 
ment for  costs,  but  has  paid  other  claims 
larger  in  amount,  is  no  ground  for  compellmg 
him  to  pay  such  judgment  on  motion;  that 
he  is  not  in  the  attitude  of  accounting  on 
such  proceedings  and  is  not  bound  to  ac- 
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the  receiver  personally,  on  account  of  mismanagement  or  bad  faith. One  not 
a  party  to  an  action  brought  by  a  receiver,  although  beneficially  interested  in 
the  recovery,  is  held  not  chargeable  with  costs  if  he  is  not  chargeable  with  having 
brought  the  action. A  petition  for  the  payment  of  money  as  the  property  of 
the  petitioner,  to  which  neither  the  corporation  nor  its  receiver  was  entitled,  is 
a  special  proceeding,  and  upon  granting  it  costs  may  be  awarded  in  the  discre- 
tion of  the  court  as  in  other  special  proceedings  under  the  statute, and  on  appeal 


count  to  each  particular  creditor  who  brings 
him  up  on  a  lilve  motion  to  require  him  to 
pay  costs). 

Where  an  action  commenced  by  a  corpo- 
ration is  continued  by  its  receiver,  and  on 
the  trial  plaintiffs  are  nonsuited,  defendant 
is  entitled  to  costs  down  to  and  including 
the  nonsuit  out  of  the  funds  in  the  hands 
of  the  receiver,  and  not  to  costs  of  making 
up  the  record  and  issuing  an  execution 
against  the  company,  where  the  execution 
plaintiff  knew  that  the  corporation  was  in- 
solvent and  that  all  its  property  was  in  the 
possession  of  the  receiver.  Camp  v.  Niagara 
Bank,  2  Paige  (N.  Y.)  283. 

Stay  of  second  action  until  payment  of 
■costs. —  In  Bates  r.  Dickerson,  12  N.  Y. 
SuppL  773,  it  was  held  that  a  second  action 
by  a  receiver  for  the  same  cause,  on  a  sub- 
sequent appointment,  would  be  stayed  until 
payment  of  costs  awarded  against  him  in  the 
previous  action,  although  that  was  dismissed 
solely  upon  the  ground  of  irregularity  in  his 
appointment. 

On  footing  of  executor  or  administrator. — 
In  St.  John  v.  Denison,  9  How.  Pr.  (N.  Y.) 
343,  it  was  held  that  a  receiver  suing  under 
direction  of  the  court  was  entitled  to  the 
same  indulgence  as  an  executor  or  admin- 
istrator prosecuting  on  behalf  of  an  estate, 
and  is  not  liable  for  costs  for  not  proceeding 
to  trial  where  a  good  reason  is  shown  for 
not  trying  pursuant  to  notice  or  stipulation. 

62.  Briggs  v.  Vandenburgh,  22  N.  Y.  467; 
Marsh  v.  Hussey,  4  Bosw,  (N.  Y.)  614;  Mat- 
ter of  Castle,  2  N.  Y.  St.  362  (where  costs 
were  awarded  against  the  receiver  per- 
sonally) ;  Devendorf  v.  Dickinson,  21  How. 
Pr.  (N.  Y.)  275  (holding  that  the  fact  that 
the  receiver  appealed  from  the  special  to  the 
general  term  was  no  evidence  of  mismau'age- 
merit  or  bad  faith). 

Receiver  properly  charged  with  costs  per- 
sonally.—  Where  he  intervened  in  a  case 
without  funds,  and  after  the  person  for  whom 
ho  was  receiver  had  made  affidavit  that  the 
funds  sued  for  belonged  to  plaintiff,  and  pre- 
s(mi1(h1  no  evidence  to  support  his  claim. 
Bourdon  v.  Martin,  74  Hun  (N.  Y.)  246,  26 
N.  Y.  Suppl.  378  {affirmed  in  142  N.  Y.  669, 
37  N.  E.  571].  Where  he  prosecutes  or  de- 
fends without  leave.  Phelps  v.  Cole,  3  Code 
Rop.  (N.  Y.)  157,  2  Edm.  Sel.  Cas.  167. 
Wliere  he  had  no  funds  to  pay  costs  of  his 
action,  which,  it  was  held,  should  be  deemed 
concldsivo  evidence  of  bad  faith.  Cumming 
Iv-vrton,  9  Bosw.  (N.  Y.)  684,  as  to  which 
pmnt,  liowover,  see  supra,  VI,  A,  3,  c. 

Only  the  costs  caused  by  the  receiver's 
action  in  unreasonably  defending  a  suit 
should  be  charged  against  him.  Canton  First 
139| 


Nat.  Bank  v.  Washburn,  20  N.  Y.  App.  Div. 
518,  47  N.  Y.  Suppl.  117. 

Notice  of  the  application  to  charge  the 
receiver  personally  with  costs  should  be  given 
to  him.  Canton  First  Nat.  Bank  v.  Wash- 
burn, 20  N.  Y.  App.  Div.  518,  47  N.  Y.  Suppl. 
117.  But  in  Matter  of  Castle,  2  N.  Y.  St. 
362,  it  is  held  that  no  affirmative  motion  is 
necessary  where  that  is  not  needed  to  bring 
to  the  attention  of  the  court  the  facts  and 
circumstances  upon  which  the  question  is 
to  be  determined,  but  that  it  is  the  cus- 
tomary practice  to  determine  the  matter  upon 
the  hearing  and  upon  the  facts  there  dis- 
closed. The  motion,  although  properly  pre- 
sented to  the  same  judge  before  whom  the 
trial  was  had,  need  not  necessarily  be  so 
presented,  but  may  be  heard  at  special  term, 
especially  where  it  appears  that  for  some 
reason  not  disclosed  the  trial  judge  declined 
to  entertain  the  motion.  Bourdon  v.  Mar- 
tin, 74  Hun  (N.  Y.)  246,  26  N.  Y.  Suppl. 
378  [affirmed  in  142  N.  Y.  669,  37  N.  E. 
571]. 

63.  See  Costs,  11  Cyc.  90  et  seq. 

64.  McHarg  v.  Donelly,  27  Barb.  (N.  Y.) 
100;  Wheeler  v.  Wright,  23  How.  Pr.  (N.  Y.) 
228  (which  cases  are  as  to  actions  by  re- 
ceivers in  supplementary  proceedings)  ; 
Thompson  v.  McCloskey,  5  Month.  L.  IBul. 
(N.  Y.)  19. 

But  where  the  action  is  brought  by  direc- 
tion or  request  of  the  judgment  creditor  at 
whose  instance  the  receiver  was  appointed 
(Droeger  v.  Baxter,  77  N.  Y.  App.  Div.  78, 
79  N.  Y.  Suppl.  29;  Thompson  v.  McCloskev, 
5  Month.  L.  Bui.  (N.  Y.)  19,  under  a  rule 
requiring  written  request  or  bond ) ,  or  where 
such  creditor  instigates  and  conducts  the 
prosecution  for  his  own  benefit  througli  the 
receiver  (Ward  v.  Roy,  69  N.  Y.  96).  the 
statutory  provision  that  persons  beneficially 
interested  shall  be  liable  for  costs  where  the 
action  is  brought  in  the  name  of  another  by 
one  who  is  beneficially  interested  therein  ap- 
plies; and  the  person  beneficially  interested 
in  such  case  will  be  required  to  pay  the  costs 
of  the  trial  court  as  well  as  the  costs  on 
appeal  by  defendant  in  tiie  action  by  the 
receiver,  and  on  a  subsequent  a]ipeal  by  the 
receiver,  although  these  ajipoals  were  with- 
out the  knowledge  of  the  jmlgment  creditor 
(Drooo-er  v.  Baxter,  supra). 

65.  People  v.  Rochester  City  Bank,  96 
N.  Y.  32.  But  when  the  receiver  of  a  cor- 
poration in  good  faith  resists  a  claim  U]ion 
reasonable  grounds,  which,  however,  is  finally 
established,  it  is  liold  that  costs  are  at  most 
discretionary;  that  the  proceeding  is  not  an 
action  and  is  not  governed  bv  Columbian  Ina. 
Co.  v.  Stevens,  37^N.  Y.  536"  (supra,  note  60) 
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by  creditors  from  the  allowance  of  a  claim  by  a  receiver,  their  costs  may  be  allowed 
out  of  the  estate. Where  a  receiver  who  has  commenced  an  action  to  recover 
a  debt  obtains  a  compulsory  reference  of  the  controversy  in  the  receivership 
action,  under  the  statute,  the  court  may  discontinue  the  action  without  costs 
to  defendant  therein,  in  the  exercise  of  its  discretion. 

Vll.  Accounting,  Allowances,  Compensation,  and  discharge. 

A.  Duty  to  Account  and  Enforcement  of  Accounting — l.  In  Gen- 
eral. A  receiver  being  but  an  ofhcer  of  the  court  appointing  him  is  required 
to  account  to  that  court  for  all  property  which  he  has  received,  and  it  is  his  duty 
to  yield  prompt  and  unquestioned  obedience  to  the  orders  of  the  court  in  this 
regard. '^'^  It  is  his  duty  to  keep  his  accounts  and  vouchers  in  such  condition  that 
they  will  be  ready  for  examination  at  any  time;  and,  as  a  general  proposition, 
whenever  property  or  funds  come  into  the  hands  of  a  receiver  pending  litigation, 
the  court  should  require  him  to  report  his  acts  and  doings  and  to  render  an  account 
according  to  the  usages  and  practice  of  the  court  of  chancery,  before  final  decree, 
in  order  to  ascertain  the  condition  of  the  property  and  to  enable  the  court  in  its 
final  decree  to  settle  the  rights  of  and  do  justice  to  all  the  parties. '^^  The  duty 
of  the  receiver  to  account  is  to  the  court  and  not  to  the  parties  individually; 
but  the  parties  interested  may  proceed  to  enforce  an  accounting  by  him,^^  and  he 
must  account  whenever  required  by  the  court  to  do  so  at  the  instance  of  such 
parties. '^^ 


and  should  not  be  allowed  against  the  re- 
ceiver. Matter  of  Booth,  11  Abb.  N.  Cas. 
(N.  Y.)  145 

66.  Dimmick  r  Fred  Quimby  Co.,  (N.  J. 
Ch.  1898)  41  Atl.  101,  holding  that  the  re- 
ceiver had  the  authority,  under  the  statute, 
to  conduct  such  examination,  and  the  costs 
of  the  proceedings  would,  in  that  case,  have 
been  chargeable  to  the  estate;  and  inasmuch 
as  the  creditors  were^  under  the  circum- 
stances, entitled  to  an  examination,  and  some 
of  the  important  facts  upon  which  the  valid- 
ity of  the  claim  was  based  were  disclosed 
for  the  first  time  on  this  examination,  the 
appellant  creditors  are  entitled  to  have  the 
costs  of  the  appeal,  which,  if  successful, 
would  have  been  for  the  common  benefit  of 
all  the  creditors,  paid  out  of  the  estate. 

67.  Crosby      Day,  81  N.  Y.  242. 

68.  Foreign  receivers  see  in-^ra,  VIII,  A. 
In  supplementary  proceedings  see  Execu- 
tions, 17  Cyc.  1461. 

Jury  trial  see  Juries,  24  Cyc.  120  note  29. 
Parties,  property,  and  funds  liable  for  re- 
ceivership expenses  see  supra,  V,  C. 
Remedy  on  bond  see  infra,  IX. 

69.  Akers  v.  Veal,  66  Ga.  302. 

70.  Adams  v.  Woods,  8  Cal.  306;  Lyle  V. 
Sarvey,  104  Va.  229,  51  S.  E.  228. 

Obedience  to  orders  generally  see  supra, 
IV,  F,  5,  a. 

71.  Hickey  v.  Parrot  Silver,  etc.,  Co.,  32 
Mont.  143,  79  Pac.  698,  108  Am.  St.  Rep.  510. 

Time  and  manner  of  accounting  see  infra, 
VII,  A,  3. 

72.  Mabry  v.  Harrison,  44  Tex.  286. 
When  it  appears  that  no  assets  have  come 

into  the  receiver's  hands  the  court  will  not 
require  an  accounting  but  will  rather  avoid 
the  expense  thereof.  Lvons  v.  Atlanta  Hill 
Gold  Min.,  etc.,  Co.,  14  N.  Y.  Suppl.  533,  as 
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to  a  receiver  appointed  in  proceedings  to  se- 
questrate the  property  of  a  corporation  after 
the  return  of  an  execution  unsatisfied  against 
it. 

Reports,  accounts,  etc.,  in  administration 

see  supra,  IV,  F,  3. 

73.  Simmons  v.  Shelton,  112  Ala.  284,  21 
So.  309,  57  Am.  St.  Rep.  39;  Kelly  v.  Mc- 
Guire,  15  Ark.  555. 

Surety  of  insane  receiver. —  The  receiver 
being  insane,  the  court  made  an  order  that 
his  surviving  surety  might  pass  the  accounts, 
and  that  on  the  balance  being  lodged  the 
recognizance  should  be  vacated,  and  gave 
the  surety  the  costs  of  the  motion,  and  of 
vacating  the  recognizance.    Webb  v.  Cashel, 

11  Ir.  Eq.  558. 

74.  Chande  v.  Chande,  9  N.  Y.  St.  372, 

12  N.  Y.  Civ.  Proc.  454;  Musgrove  V.  Nash, 
3  Edw.  (N.  Y.)  172. 

Where  a  receiver  of  a  corporation  was  ap- 
pointed by  the  governor  under  statutory  pro- 
visions (see  supra,  I,  note  2),  it  was  held 
that  he  was  a  trustee  and  could  not  escape 
accounting  to  the  cestui  que  trust  in  a  proper 
proceeding  for  that  purpose.  Lafayette  Co. 
V.  Neely,  21  Fed.  738. 

Settlement  with  infant. —  Where  a  re- 
ceiver settled  his  accounts  and  delivered  his 
vouchers  to  the  infant  two  days  before  the 
latter  came  of  age,  it  was  held  to  be  of  no 
weight,  although  the  infant  admitted  the 
balance  and  received  it  without  objection. 
Hicks  v.  Hicks,  3  Atk.  274,  26  Eng.  Reprint 
960. 

75.  See  infra,  VII,  A,  3,  b. 

7Q.  Arkansas. —  State  v.  Gibson,  21  Ark» 
140. 

ISIeiD  Yorfc.— Chande  v.  Chande,  9  N.  Y. 
St.  372,  12  N.  Y.  Civ.  Proc.  454,  holding 
that  the  receiver  of  a  business  in  a  suit  to 
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2.  After  Death  of  Receiver.'^^  While  the  executors  of  a  receiver  have  been 
ordered  to  pass  his  final  account/^  there  is  some  disagreement  in  the  cases 
upon  the  authorit}^  of  the  court  to  proceed  in  a  summary  way  against  the  executor 
to  bring  in  and  pass  his  testator's  account  and  pay  the  balance  to  be  found  due 
out  of  the  assets. The  court  cannot  pass  on  the  accounts  of  a  receiver  of  a  cor- 
poration and  determine  his  Hability  and  that  of  his  sureties  after  his  death,  his 
personal  representatives  not  being  parties  to  the  proceeding;  but  it  has  been 
held  that  it  may  make  an  order  reviving  and  continuing  the  accounting  against 
the  executors  of  a  receiver  who  dies  pending  the  proceedings  for  an  accounting 
instituted  by  the  receiver,  and  directing  them  to  come  into  such  accounting. 

3.  Time  and  Manner  of  Accounting  —  a.  Time  in  General.  It  is  the  duty  of 
a  receiver  to  keep  his  accounts  and  vouchers  in  such  condition  that  they  will  be 


determine  its  ownership  may  be  required  to 
account  upon  the  petition  of  a  judgment  cred- 
itor of  any  of  the  parties  who  upon  settle- 
ment of  the  case  has  been  acknowledged  to 
be  the  owner  of  the  business. 

Tennessee. — Lowe  v.  Lowe,  1  Tenn.  Ch.  515. 

Texas. —  Mabry  v.  Harrison,  44  Tex.  286. 

West  Virginia. —  Felton  v.  Felton,  47 
W.  Va.  27,  34  S.  E.  753,  holding  that  any 
party  interested  may  proceed  to  require  a 
special  receiver  to  make  settlement  before  a 
commissioner. 

TJniied  States. —  Kirker  v.  Owings,  98  Fed. 
499,  39  C.  C.  A.  132. 

England.— In  re  Burke,  1  Ball  &  B.  74; 
Locke  V.  Ashe,  1  Hog.  143,  at  instance  of 
creditor  who  has  proved  his  debt. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  382. 

Application  of  a  third  person  that  a  re- 
ceiver should  pass  his  accounts,  and  appli- 
cant be  at  liberty  to  attend,  was  refused  in 
Colburn  v.  Cooper,  8  Ir.  Eq.  510. 

Accountability  to  successor. — A  receiver 
who  resigns  must  settle  with  his  successor. 
City  Item  Cooperative  Printing  Co.  v. 
Phoenix  Furniture  Concern,  108  La.  258,  32 
So.  469,  holding  that  the  former  receiver 
should  be  proceeded  against  for  a  settlement, 
and  if  it  be  found  that  he  owes  the  estate 
anything  the  amount  should  be  collected  and 
accounted  for  by  the  successor  receiver.  So 
in  Clapp  V.  Clapp,  4  Silv.  Sup.  (N.  Y.)  379, 
7  N.  Y.  Suppl.  495,  49  Hun  195,  1  N.  Y. 
Suppl.  919  [affirmed  in  125  N.  Y.  693,  26 
N.  E.  327],  it  was  held  that  a  receiver 
who  by  failure  properly  to  discharge  his 
duties  has  become  liable  to  account  for  loss 
resulting  from  his  neglect  and  has  been  re- 
moved is  accountable  to  his  successor  to 
whom  the  entire  estate  has  passed  and  not 
to  the  creditors.  The  practice  adopted  in 
settling  the  receiver's  account  was  by  trial 
before  a  referee,  issues  being  found  and  tried 
and  the  creditors  being  given  opportunity 
to  be  heard  as  the  real  parties  in  interest. 
In  Greason  v.  Goodwillie-Wyman  Co.,  38  Hun 
(N.  Y.)  138,  a  receiver  of  a  corporation  ap- 
pointed on  notice  to  the  attorney-general  pro- 
ceeded by  motion  in  an  action  in  which  an- 
other receiver  was  alleged  to  have  been  ap- 
pointed to  have  such  appointment  declared 
null  and  void  and  thereafter  as  dc  jure  re- 
ceiver proceeded  to  have  predecessor  as  de 
facto  receiver  show  cause  why  he  should  not 


be  required  to  state  and  submit  his  accounts 
before  a  referee. 

77.  Representative  of  deceased  receiver 
see  supra,  IV,  F,  4, 

78.  Seagram  v  Tuck,  18  Ch.  D.  296,  50 
L.  J.  Ch.  572,  44  L.  T.  Rep.  N.  S.  800,  29 
Wkly.  Rep.  784.  See  also  Thurman  v,  Mor- 
gan, 79  Va.  367. 

79.  Ludgater  v.  Channell,  11  Jur  273,  16 
L.  J.  Ch.  248;  15  Sim.  479,  38  Eng.  Ch.  479, 
60  Eng.  Reprint  705;  Jenkins  v.  Briant,  4 
L.  J.  Ch.  2,  7  Sim.  171,  8  Eng.  Ch.  171,  58 
Eng.  Reprint  802  (in  which  cases  it  is  held 
that  the  court  has  no  such  jurisdiction)  ; 
Williamson  v.  Wilson,  1  Bland  (Md.)  418 
(holding  that  where  the  receiver  in  obedience 
to  the  court's  order  had  sold  and  converted 
property  into  money,  such  property  and  money 
must  be  considered  as  having  passed  into  the 
hands  of  his  personal  representatives  who 
must  be  viewed  as  standing  in  his  place  and 
that  the  court  may  proceed  against  them  by 
a  rule  nisi  followed  by  an  attachment  on 
their  failure  to  show  good  cause,  in  the  same 
manner  as  the  receiver  himself  might  have 
been  required  to  account ) .  In  Foster  i\ 
Foster,  2  Bro.  Ch.  616,  29  Eng.  Reprint  340, 
a  supplemental  bill  for  account  was  filed. 

Form  of  order  see  Williamson  v.  Wilson, 
1  Bland  (Md.)  418. 

Submission  to  account. —  In  Magan  v.  Fal- 
lon, 5  Ir.  Eq.  490,  the  personal  representative 
submitted  to  account  for  rents  received  by 
the  receiver  in  his  lifetime  and  it  was  held 
that  the  court  had  jurisdiction  to  order  him 
to  pay  the  sum  appearing  to  be  due  on  the 
foot  of  the  account. 

Where  executors  applied  to  pass  the  ac- 
counts of  their  testator  and  pay  in  the  bal- 
ance, which  was  ordered,  it  was  hold  tiiat 
upon  being  ordered  nearly  tliirty  years; 
thereafter  to  pay  in  the  balance  they  could 
not  object  for  the  want  of  assets.  Gurden  /•. 
Badcock,  6  Beav.  157,  12  L.  J.  Ch.  62,  49 
Eng.  Reprint  785. 

80.  Overholt  v.  Old  Dominion  Mfg.  Co.,  98 
Va.  654,  37  S.  E.  307,  where  it  was  held 
that  if  there  was  no  personal  representative, 
a  party  wishing  to  have  the  account  stated 
miglit  have  the  receiver's  estate  committed 
to  the  sheriff  and  make  him  administrator 
and  a  party  to  the  accounting. 

81.  In  re  Columbian  Ins.  Co.,  30  Hun 
(N.  Y.)  342  [affirmed  in  94  N.  Y.  636].  ac- 
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ready  for  examination  at  any  time/^  and,  being  the  agent  of  the  court,  he  must 
account  at  such  time  and  in  such  manner  as  the  court  may  determine. As  to 
the  intervals  at  which  a  receiver  should  account  there  has  been  some  difference 
in  practice.  Under  the  Enghsh  chancery  practice  a  receiver  was  required  to 
bring  in  his  accounts  at  regular  intervals,**  ordinarily  once  a  year.*^  So  in  this 
country  it  is  held  that  receivers  should,  without  order,  render  accounts  and  vouch- 
ers at  reasonable  intervals,*^  and,  following  the  English  practice,  that  he  should 
make  full  report  and  pass  his  accounts  at  least  once  a  year.*^  Elsewhere  the 
practice  of  the  court  has  justified  a  receiver's  failure  to  account  until  he  is  called 
on  by  the  court;  and  in  the  absence  of  some  postive  regulation  in  that  regard, 
it  has  been  held  that  the  receiver  of  an  insolvent  corporation,  under  statute,  is 
not  required  to  account  before  he  has  completed  his  duties  unless  he  is  sooner 
cited  by  the  court  to  account,*^  although  it  does  not  follow  that  a  voluntary 
account  earlier  rendered  is  improper. 

b.  Delay  and  Failure.  If  a  receiver  fail  to  file  his  accounts  when  required, 
the  court,  upon  the  appHcation  of  a  party  in  interest  for  a  rule  against  the 
receiver, or  upon  its  own  motion  will  compel  him  to  do  so,^^  and  may  proceed 
against  him  in  a  summary  way  by  attachment.*'* 

e.  With  Respect  to  Continuance  or  Termination  of  Receiver's  Functions. 
When  a  receiver  is  removed  he  will  be  ordered  to  pass  his  accounts,  and  when 
in  the  regular  progress  of  the  principal  cause  the  proper  stage  has  been  reached 
for  the  receiver's  discharge  he  should  then  close  his  accounts.^^    While  it  has 


counting  by  the  executors  of  receivers  of  an 
insolvent  insurance  company. 

82.  See  supra,  note  71. 

83.  Harrigan  v.  Gilchrist,  121  Wis.  127, 
99  N.  W.  909,  holding  that  the  court  within 
its  judicial  discretion  may  make  its  own  rules 
as  to  the  time  and  manner  in  which  its  re- 
ceiver's account  shall  be  passed  on. 

The  court  may  at  any  time  require  its  re- 
ceiver to  settle  his  accounts.  Mabry  v.  Har- 
rison, 44  Tex.  286;  Felton  v.  Felton,  47 
W.  Va.  27,  34  S.  E.  753. 

84.  Bertie  v.  Abingdon,  8  Beav.  53,  50 
Eng.  Eeprint  21,  where  it  appeared  that  the 
order  of  appointment  contained  usual  direc- 
tions for  passing  his  accounts, 

85.  Seagram  r.  Tuck,  18  Ch.  D.  296,  50 
L.  J.  Ch.  572,  44  L.  T.  Rep.  N.  S.  800,  29 
Wkly.  Rep.  784  (direction  in  order  of  ap- 
pointment to  account  on  a  particular  day  and 
on  the  same  day  in  each  succeeding  year)  ; 
Day  V.  Croft,  20  L.  J.  Ch.  423,  6  Eng.  L.  & 
Eq.  62  (holding  that  where  the  expenses  of  at- 
tending the  passing  a  receiver's  accounts  are 
large,  the  court  will  direct  the  accounts  to 
be  passed  once  a  year  only)  ;  Bertie  v.  Abin- 
don,  8  Beav.  53,  50  Eng.  Reprint  21. 

By  general  orders  in  chancery  this  prac- 
tice was  adopted  and  receivers  required  so 
to  account.  Potts  V.  Leighton,  15  Ves.  273, 
33  Eng.  Reprint  758.  See  the  order  referred 
to  in  4  Bro.  Ch.  157,  29  Eng.  Reprint  828, 
and  set  out  in  15  Ves.  Jr.  278,  2  Ves.  Jr. 
39. 

86.  Felton  v.  Felton,  47  W.  Va.  27,  34 
S.  E.  753. 

87.  Stretch  v.  Gowdey,  3  Tenn.  Ch.  565; 
Lowe  V.  Lowe,  1  Tenn.  Ch.  515. 

88.  Armitage  v.  Forbes,  Hayes  222. 

89.  Special  Bank  Com'rs  v.  Franklin  Sav. 
Inst.,  11  R.  I.  557. 

[VII,  A,  3,  a] 


90.  Special  Bank  Com'rs  v.  Franklin  Sav. 
Inst.,  11  R.  I.  557. 

In  analogy  to  practice  of  executors  or 
guardians. — In  Special  Bank  Com'rs  v.  Frank- 
lin Sav.  Inst.,  11  R.  I.  557,  supra,  this  note, 
it  is  said  ^hat  executors  and  guardians  are 
expected,  under  the  statute,  to  render  annual 
accounts,  and  that  if  a  receiver  chooses  to 
render  similar  accounts  he  is  to  be  com- 
mended rather  than  blamed,  although  the 
court  need  not  act  upon  them  at  once  if  it 
deems  it  inadvisable  to  do  so. 

91.  Adams  v.  Woods,  8  Cal.  306;  In  re 
Burke,  1  Ball  &  B.  74,  receivers  obliged  to 
account  on  application  by  petition  or  motion, 
being  bound  by  recognizance  to  account  regu- 
larly, or  when  called  on,  being  considered  as 
officers  of  the  court. 

Charged  with  debts  of  corporation  see  in- 
fra, VII,  C,  1,  note  62. 

Charged  v/ith  interest  see  supra,  IV,  F,  6, 
e,  (II),  (c). 

Charged  with  costs  of  accounting  see  in- 
fra, VII,  F. 

Deprived  of  compensation  see  infra,  VII, 
C,  3,  a,  (III). 

92.  State  v.  Gibson,  21  Ark.  140  (where 
the  proper  practice  is  laid  down  to  be  that 
the  interested  party  shall  apply  to  the  court 
for  a  rule  against  the  receiver  to  render  his 
account)  ;  Kirker  v.  Owings,  98  Fed.  499,  39 
C.  C.  A.  132. 

93.  Adams  v.  Woods,  8  Cal.  306. 

94.  Williamson  v.  Wilson,  1  Bland  (Md.) 
418,  436. 

Disobedience  of  orders  see  infra,  VII,  A, 
5;  supra,  IV.  F,  5,  c. 

95.  Davy  v.  Gronow,  14  L.  J.  Ch.  134. 

96.  Ellis  V.  Warshauer,  92  Minn.  444,  100 
N.  W.  214. 

The  receiver  may  then  on  motion  settle 
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been  held  error  to  dismiss  a  bill  without  requiring  a  receiver  in  the  suit  to  account, 
the  dismissal  of  the  suit  does  not  discharge  the  receiver  therein  from  account- 
abihty  to  the  court  from  which  he  received  his  appointment.  On  the  contrary 
he  is  subject  to  the  orders  of  the  court  in  this  regard  until  he  is  finally  discharged. 
So  notwithstanding  a  reversal  of  the  judgment  in  the  principal  cause,  which  ter- 
minates the  necessity  for  the  receiver,  if  the  receiver  continues  to  act  he  is  still 
subject  to  the  jurisdiction  of  the  court  to  require  him  to  account;  ®^  and  the  order 
appointing  a  receiver  being  the  authority  under  which  he  acts,  when  that  is 
reversed  he  should  at  once  render  his  final  account  and  demand  his  final  discharge.^ 
d.  In  What  Court  or  Proceeding.^  It  is  peculiarly  the  province  of  the  court 
appointing  the  receiver  to  adjust  his  account,^  because  it  is  to  that  court  that  he 
must  look  for  the  allowance  of  such  compensation  for  his  services  as  he  may  be 
entitled  to,*  which  that  court  may  be  justified  in  reducing  if  the  receiver  has  been 
guilty  of  mismanagement  or  misconduct,^  and  because  the  final  settlement  of 
the  account  in  that  court  is  essential  to  fixing  the  liability  on  the  receiver's  bond,^ 
and  as  a  general  proposition  it  is  in  that  court  only  that  he  can  be  called  to  account.'^ 
The  usual  method  of  compelling  a  receiver  to  account  is  by  summary  proceedings 
in  the  action  in  which  he  was  appointed,^  although  it  is  held  that  this  is  not  the 


his  accounts.  Bloch  i;.  Bloch,  42  Misc» 
(N.  Y.)  278,  86  N.  Y.  Suppl.  1047,  where 
the  proceedings  in  the  state  court  are  sus- 
pended by  bankruptcy  proceedings  in  the 
federal  court. 

A  counter-claim  not  affecting  the  funds  in 
the  receiver's  hands,  by  one  of  defendants 
against  plaintiff,  will  not  stand  in  the  way 
of  an  accounting  upon  sustaining  a  demurrer 
to  the  complaint  by  the  only  defendants  who 
had  any  interest  in  the  litigation  as  to  the 
funds.  Katz  v.  Freeman,  114  N.  Y.  App.  Div. 
124,  99  N.  Y.  Suppl.  613. 

97.  Simmons  v.  Shelton,  112  Ala.  284,  21 
So.  309,  57  Am.  St.  Eep.  39. 

98.  Arkansas. —  State  v.  Gibson,  21  Ark. 
140. 

California. —  Pacific  Bank  v.  Madera  Fruit, 
etc.,  Co.,  124  Cal.  525,  57  Pac.  462,  dismis- 
sal before  issue  of  summons  or  appearance, 
after  receiver  has  taken  possession. 

New  York. —  Baker  v.  Baker,  36  N.  Y.  App. 
Div.  485,  55  N.  Y.  Suppl.  824. 

Ohio  —  Eichert  v.  Eichert,  28  Ohio  Cir.  Ct. 
795  [affirmed  in  74  Ohio  St.  512,  78  N.  E. 
1124],  upon  dismissal  without  prejudice  to 
rights  of  particular  claimants. 

England. —  Pitt  V.  Bonner,  5  Sim.  577,  9 
Eng.  Ch.  577,  58  Eng.  Reprint  456. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  381 
et  seq. 

99.  Ellis  V.  Waishauer,  92  Minn.  444,  100 
N.  W.  214. 

1.  Hickey  v.  Parrot  Silver,  etc.,  Co.,  32 
Mont.  143,  79  Pac.  698,  108  Am.  St.  Rep. 
510. 

2.  Personal  liability  of  receiver  see  supra, 
IV,  F,  6,  f,  (II)  ;  VI,  D,  1. 

3.  State  V.  Gibson,  21  Ark.  140. 

4.  State  V.  Gibson,  21  Ark.  140.  See  also 
infra,  VII,  C,  3. 

5.  State  V.  Germania  Bank,  103  Minn.  129, 
114  N.  W.  051.    See  also  infra,  VTT,  C,  3. 

6.  State  V.  Germania  Bank,  103  Minn.  129, 
114  N".  W.  051.    See  also  infra,  IX,  C,  2,  a. 

7.  State  V.  Germania  Bank,  103  Minn.  129, 


114  N.  W.  651;  Conkling  v.  Butler,  6  Fed. 
Cas.  No.  3,100,  4  Biss.  22. 

Upon  the  attaching  of  jurisdiction  of  bank- 
ruptcy court. — Although  it  has  been  said 
that  bankruptcy  proceedings  under  the  federal 
statutes  suspend  the  further  administration 
of  the  estate  in  the  state  court,  and  that  it 
only  remains  for  the  state  court  to  transfer 
the  assets  and  settle  the  accounts  of  its  re- 
ceiver and  close  its  connection  with  the 
matter  {In  re  Watts,  190  U.  S.  1,  23  S.  Ct. 
718,  47  L.  ed.  933),  where  the  property  of  a 
debtor  has  come  into  the  custody  of  a  court 
through  its  receiver,  and  its  right  to  control 
and  administer  such  property  is  not  superior 
to  that  of  the  bankruptcy  court  under  the 
federal  statute,  because  its  jurisdiction  at- 
tached within  four  months,  the  bankruptcy 
court,  in  a  proceeding  against  the  owner  of 
the  property,  acquires  exclusive  jurisdiction 
regardless  of  what  has  been  done  in  a  state 
court,  and  the  receiver  in  the  latter  court 
must  turn  over  the  assets  to  the  proper  officer 
in  bankruptcy,  and  the  allowance  of  his  fees 
and  expenses  is  a  matter  for  the  determina- 
tion of  the  latter  court  (Bloch  v.  Bloch,  42 
Misc.  (N.  Y.)  278,  86  N.  Y.  Suppl.  1047; 
In  re  Rogers,  116  Fed.  435)  ;  and  in  view  of 
the  main  purpose  of  the  bankruptcy  law,  it 
is  held  that  the  settlement  of  the  accounts 
mentioned  does  not  mean  the  disbursement  of 
the  assets  by  the  state  court,  but  that  such 
court  may,  upon  motion,  settle  the  accounts 
of  its  receiver,  recognize  such  payments  as 
have  been  properly  made  before  the  petition 
in  bankruptcy  was  filed,  and  upon  transfer 
of  all  assets  to  tlie  bankruptcy  court  close  his 
account,  cancel  his  bond,  and  ddscharge  him 
and  his  sureties  from  liability  (Bloch  r. 
Bloch,  supra). 

Foreign  receivers  see  infra,  VTTT,  A. 

8.  State  V.  Germania  Bank,  103  Minn.  120, 
114  N.  W.  651  (holding  that  the  exclusive 
authority  and  jurisdiction  of  the  court  ap- 
pointing a  receiver  to  settle  and  adjust  his 
accounts  includes  the  surcharging  of  his  ac- 
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exclusive  remedy  and  that  the  court  is  not  limited  to  any  particular  method  in 
that  regard,^ 

e.  Filing  and  Form  of  Account.  The  receiver's  account  must  be  so  stated 
as  to  show  the  balances  due  from  him;  it  should  be  of  such  particularity  that 
the  parties  in  interest  may  be  sufficiently  informed  to  be  enabled  to  assent  to  the 
correctness  thereof/^  and  so  avoid  the  necessity  of  a  reference;  and  to  this  end 
his  vouchers  should  be  filed  with  his  account. When  the  receiver  has  paid  no 
money,  but  has  made  an  arrangement  with  a  party  to  receive  such  compensation 
as  the  court  may  allow,  he  should  report  the  facts,  leaving  a  blank  for  the  sum 
that  may  be  allowed/^  The  receiver  occupies  a  position  analogous  to  that  of  a 
plaintiff/*  and  the  report  and  exceptions  thereto  are  said  to  stand  as  the  complaint 
and  answer  of  the  respective  parties. The  account  should  be  verified  by  the 
oath  of  the  receiver.^^ 

4.  Hearing,  Approval,  and  Reference  —  a.  Notice  and  Right  to  Be  Heard. 
When  a  receiver's  accounts  come  up  for  adjustment  he  is  a  party  in  interest, 
entitled  to  be  heard,  and  it  is  the  duty  of  the  court  to  see  that  his  rights  are  pro- 
tected ;  and  so  all  other  interested  parties  are  entitled  to  notice  and  an  oppor- 
tunity to  attend  and  be  heard. All  persons  having  any  interest  in  the  estate 


counts  for  the  losses  accruing  through  his 
mismanagement  or  negligence)  ;  Harrigan  v. 
Gilchrist,  121  Wis.  127,  99  N.  W.  909. 

Accounting  to  successor  see  Clapp  v.  Clapp, 
4  Silv.  Sup.  (N.  Y.)  379,  7  N.  Y.  Suppl.  495, 
49  Hun  195,  1  N.  Y.  Suppl.  919  [affirmed 
in  125  N.  Y.  693,  26  N.  E.  751],  supra,  VII, 
A,  1,  note  76. 

9.  Harrigan  Gilchrist,  121  Wis.  127,  99 
N.  W.  909  [overruling  Boyd  V.  Eau  Claire 
Mut.  F.  Assoc.,  116  Wis.  155,  90  N.  W.  1086, 
94  N.  W.  171,  96  Am.  St.  Eep.  948,  61 
L.  R.  A.  918,  so  far  as  it  holds  that  in  case 
a  receiver  trustee  for  creditors  wastes  the 
trust  fund  wrongfully  by  appropriating  the 
same  to  his  own  use  or  otherwise  the  cred- 
itors have  no  cause  of  action  which  by  per- 
mission of  the  court  to  whom  the  receiver  is 
accountable  they  ma}^  enforce  by  action  in 
equity]  as  to  which  case  see  also  infra,  VII, 
E,  note  36. 

10.  Bertie  v.  Abingdon,  8  Beav.  53,  50 
Eng.  Reprint  21. 

11.  Hayden  v.  Chicago  Title,  etc.,  Co.,  55 
111.  App.  241;  People  v.  Columbia  Car  Spring 
Co.,  12  Hun  (N.  Y.)  585  (necessity  of  item- 
ized account,  verified  by  his  oath,  on  receiver's 
application  for  a  reference  to  pass  upon  his 
account)  ;  Reeves'  Appeal,  3  Walk.  (Pa.) 
199. 

12.  Heffron  v.  Rice,  40  111.  App.  244; 
Strauss  v.  Casey  Mach.,  etc.,  Co.,  69  N.  J.  Eq. 
19,  60  Atl.  402;  Felton  v.  Felton,  47  W.  Va. 
27,  34  S.  E.  753.    See  also  infra,  VII,  A,  4,  c. 

13.  Adams  v.  Woods,  8  Cal.  306. 

14.  HeflFron  v.  Rice,  40  111.  App.  244. 

15.  Johnson  v.  Central  Trust  Co.,  159  Ind. 
605,  65  N.  E.  1028. 

16.  People  V.  Columbia  Car  Spring  Co., 
12  Hun  (N.  Y.)  585. 

For  such  items  as  there  are  no  vouchers 
the  receiver  should  file  a  verified  statement, 
showing  to  whom,  for  what,  and  when  such 
items  were  paid,  and,  this  verification  should 
be  positive,  not  merely  upon  belief;  in  such 
instances  as  the  receiver,  from  not  having 
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himself  personally  made  or  witnessed  the  pay- 
ment, is  unable  to  swear  positively  to  the 
disbursement,  it  would  seem  the  positive  affir- 
mation under  oath  of  the  person  who  did 
make  the  payment  should  be  filed,  and  this 
should  be  supplemented  by  the  sworn  state- 
ment of  the  receiver  as  to  his  information 
and  belief  in  the  matter.  Heffron  v.  Rice,  40 
111.  App.  244. 

Form  of  verification  see  Heffron  v.  Rice, 
40  111.  App.  244,  253. 

17.  Herndon  v.  Hurter,  19  Fla.  397 ;  L'En- 
gle  V.  Florida  Cent.  R.  Co.,  14  Fla.  266. 

Appeal  see  Appeal  and  Ekeor,  2  Cyc.  641. 

18.  Hayden  v.  Chicago  Title,  etc.,  Co.,  55 
111.  App.  241,  as  to  notice  to  attend  before  the 
master  when  the  accounts  are  referred. 

Publication  of  notice. —  Where  the  practice 
of  the  court  as  established  by  custom  was 
for  the  receiver  to  note  on  the  motion  docket 
the  filing  of  his  final  report,  with  petition 
for  discharge,  and  the  order  of  the  court  fix- 
ing thereon  is  insufficient  if  it  is  not  directed 
publication  of  notice  thereof,  such  order  is 
of  no  vitality  until  entered  of  record;  and  a 
notice  of  the  filing  of  the  report  and  of  hear- 
ing thereon  is  insufficient  if  it  is  not  directed 
to  any  one  or  signed  by  any  one.  Williams  v. 
Des  Moines  L.  &  T.  Co.,  126  Iowa  22,  101 
N.  W.  277. 

Consenting  to  postponement. —  Where  a 
case  on  homologation  of  a  final  tableau  was 
fixed  for  trial  before  the  expiration  of  the 
ten  days'  public  notice  of  its  filing,  and  after 
said  fixing  an  opposition  is  filed,  it  M^as  held 
that  the  fixing  will  not  be  binding  on  the  op- 
ponent, unless  he  is  notified  thereof  by  post- 
ing, as  required  by  the  rule  of  court;  but 
that  where  such  fixing  was  twice  postponed 
and  the  attorney  of  the  opponent  at  the  latter 
postponement  consented  thereto,  he  cannot,  at 
the  calling  on  the  date  last  set,  claim  a  con- 
tinuance because  not  notified  by  posting,  or 
because  his  former  attorney  no  longer  repre- 
sented him.  Barry  v.  American  White  Lead, 
etc..  Works,  107  La.  236,  31  So.  733. 
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which  the  receiver  represents  have  a  right  to  be  present  and  be  examined  on  any 
subject  pertinent  to  the  inquiry  which  springs  out  of  the  proceeding  itself/^  and 
to  except  to  tlie  receiver's  accounts.^^ 

b.  Approval  or  Reference.^^  The  mere  report  or  account  of  a  receiver  has 
no  binding  force  unless  confirmed.  It  is  his  own  ex  'parte  statement,  which  may 
be  but  partial,  and  is  to  be  examined  by  the  court  or  master, wherein  there  is 
a  distinction  betw^een  the  receiver's  report  and  the  master's  but  if  the  report 
is  not  excepted  to  it  may  be  approved.^*  The  hearing  and  consideration  of  the 
report  and  objections  thereto  is  sometimes  by  the  court, which  has  been  held 
to  have  exclusive  control  of  the  accounting  and  may  discharge  the  referee  at 
any  time  and  cause  the  whole  matter  to  be  brought  before  itself ;  ^®  but  under  the 
ordinary  practice  in  equity,  when  the  account  is  not  assented  to,^^  or  exceptions 
thereto  are  taken,  the  practice  is  to  refer  it  to  a  master.^^   The  reference,  reg- 


Notice  of  filing  of  periodical  statement.— 

A  judgment  approving  a  receiver's  quarterly 
statement,  without  notice  of  the  filing  of  such 
statement  entered  in  the  receivership  order 
book,  kept  by  the  clerk  of  the  court,  as  pro- 
vided by  statute,  will  be  set  aside.  Barry  v. 
American  White  Lead,  etc.,  Co.,  107  La.  236, 
31  So.  733. 

An  adverse  claimant  asserting  title  in 
himself  as  against  the  receiver  has  been  held 
not  to  have  an  interest  to  entitle  him  to  no- 
tice of  the  audit.  Black  Black,  93  Fed. 
346. 

Notice  to  sureties  of  the  hearing  on  the 
accounting  is  sometimes  required  by  statute 
and  enforced  as  a  condition  to  the  bringing 
of  an  action  upon  the  statutory  bond  of  the 
receiver.  Stratton  v.  Philadelphia  City  Trust, 
etc.,  Co.,  86  N.  Y.  App.  Div.  551,  83  N.  Y. 
Suppl.  780. 

Administrative  orders  generally  see  8U- 
pra,  IV,  F,  5,  b;  IV,  F,  6,  e,  (ii). 

Discharge  see  infra,  VII,  D,  2. 

Form  of  order  for  publication  of  order  set- 
ting receiver's  account  for  settlement  see 
Greeley  v.  Provident  Sav.  Bank,  103  Mo.  212, 
217,  15  S.  W.  429. 

19.  Greason  v.  Goodwillie-Wyman  Co.,  38 
Hun  (N.  Y.)  138,  as  to  the  right  of  creditors 
of  a  corporation,  the  court  saying  that  while 
the  order  directing  the  accounting  to  take 
place  required  service  of  the  notice  upon  the 
creditors  named  in  the  application  and  those 
creditors  appeared  before  the  referee,  they 
had  the  right  to  do  so  not  only  under  the 
order  but  without  reference  to  any  order. 

20.  Strauss  v.  Casey  Mach.,  etc.,  Co.,  69 
N.  J.  Eq.  23,  60  Atl.  402,  right  of  representa- 
tive of  deceased  stock-holder  to  except  to  re- 
port of  receiver  of  the  corporation. 

21.  References  generally  see  Refeeences. 

22.  Felton  v.  Felton,  47  W.  Va.  27,  34 
S.  E.  753,  as  opposed  to  commissioner's 
report. 

Approval  without  prejudice. — An  order  ap- 
proving the  final  account  of  a  receiver  "  with- 
out prejudice  to  the  rights  of "  a  certain. 
])arty  to  the  suit  is  held  to  protect  the  rights 
of  such  party  as  fully  as  if  the  provision 
had  been  inserted  in  the  other  parts  of  the 
order  as  requested  by  him.  Patterson  v. 
Northern  Trust  Co.,  230  111.  334,  82  N.  E. 
837. 


23.  Felton  v.  Felton,  47  W.  Va.  27,  34 
S.  E.  753.    See  also  infra,  VII,  A,  4,  d,  (i). 

24.  Welch  V.  Eenshaw,  14  Colo.  App.  526, 
59  Pac.  967. 

25.  Rochat  v.  Gee,  137  Cal.  497,  70  Pac. 
478;  Welch  v.  Renshaw,  14  Colo.  App.  526, 
59  Pac.  967 ;  Greeley  v.  Provident  Sav.  Bank, 
103  Mo.  212,  15  S.  W.  429. 

Formal  findings  separate  from  the  order 
approving  or  disapproving  items  of  the  ac- 
count, on  settlement  of  the  receiver's  account 
by  the  court,  are  not  required.  Rochat  v. 
Gee,  137  CaL  497,  70  Pac.  478. 

Form  of  order  setting  for  hearing  see 
Greeley  v.  Provident  Sav.  Baiik,  103  Mo.  212, 
15  S.  W.  429. 

Form  of  order  confirming  account  see  Boyd 
V.  Magill,  100  111.  App.  316,  317;  Greeley  v. 
Provident  Sav.  Bank,  103  Mo.  212,  15  S.  W. 
4>-9,  order  approving  account  upon  submis- 
sion thereof  on  notice. 

26.  Ilarrigan  v.  Gilchrist,  121  Wis.  127, 
99  N.  W.  909,  holding  that  if  a  court  refers 
its  receiver's  account  for  the  taking  of  testi- 
mony and  reporting  the  same,  with  conclu- 
sions, such  proceeding  is  not  governed  by  the 
statute  or  rules  of  court  regarding  references 
of  actions  for  trial. 

27.  American  Trust,  etc.,  Bank  v.  Franken- 
thal,  55  111.  App.  400;  Hayden  V.  Chicago 
Title,  etc.,  Co.,  55  111.  App.  241. 

28.  Strauss  v.  Casey  Mach.,  etc.,  Co.,  69 
N.  J.  Eq.  19,  60  Atl.  402.  The  receivers 
should,  without  order,  render  accounts  and 
vouchers  at  reasonable  intervals,  with  vouch- 
ers, for  inspection  by  those  interested,  who, 
if  not  satisfied,  can  ask  a  settlement  before 
a  commissioner;  and  he  is  at  all  times  sub- 
ject to  be  called  on  b}^  the  court  to  pass 
his  accounts  before  the  master.  Felton  v. 
Felton,  47  W.  Va.  27,  34  S.  E.  753. 

The  court  is  not  required  to  pass  on  an 
account  without  a  reference  by  a  statute 
requiring  the  receiver  to  file  the  account  with 
the  court.  Attv.-Gen.  v.  Continental  L.  Ins. 
Co.,  31  Hun  (N.  Y.)  623. 

Where  the  rights  of  infants  are  involved 
a  thorough  investigation  of  the  receiver's  ac- 
counts and  vouchers  is  proper.  Hvnes  r.  jNIc- 
Dermott,  14  Dalv  (N.  Y.)  104,  3  N.  Y.  St. 
582. 

At  instance  of  several  claimants. —  If  par- 
ties having  claims  against  the  receiver  should 
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ularly,  should  relate  specifically  to  the  claims  presented  in  proper  form  as  above 
indicated ;  but  on  the  other  hand  a  reference  to  ascertain  and  report  disburse- 
ments and  expenses  should  include  such  as  might  be  approved  by  the  courts 
although  incurred  by  the  receiver  without  express  and  specific  authority .^^ 

c.  Hearing  and  Evidence.  The  report  of  a  receiver,  and  an  exception  filed 
thereto,  stand  as  the  complaint  and  answer  of  the  respective  parties;  the  mere 
pro  forma  ex  'parte  settlement  of  an  important  receiver's  account,  where  creditors 
are  dissatisfied  therewith,  is  held  to  be  an  indiscretion,^^  and  his'  account  will  not 
be  confirmed  by  the  court  without  a  reference  and  over  objection  when  the  items 
of  expenditures  are  not  accompanied  by  voucher  or  supported  by  other  proof.^* 
So  on  the  proceedings  before  the  master  the  burden  is  upon  the  accountants  to 
justify  and  vouch  the  accounts  which  they  had  rendered  so  far  at  least  as  they 
were  called  in  question  by  exceptions;    the  receiver  has  been  held  to  great  strict- 


not  be  satisfied  with  the  account,  separate 
references  should  not  be  ordered  upon  each 
separate  claim  upon  the  fund.  Adams 
Woods,  8  Cal.  306. 

Jury  trial  see  Juries,  24  Cyc.  120  note  29. 

Proof  see  injra,  VII,  A,  4,  c. 

29.  People  v.  Columbia  Car  Spring  Co.,  12 
Hun  (N.  Y.)  585.  • 

Disputed  items. —  If  objections  are  filed  to 
the  account  or  any  items  thereof  the  English 
rule  is  to  refer  such  portion  to  a  master,  and, 
in  analogy  to  the  decisions  requiring  long  and 
complicated  accounts  between  parties  to  be 
referred  to  a  master  to  take  testimony  and 
report  his  conclusions  as  to  the  same,  the 
better  practice  would  seem  to  be  to  refer  the 
disputed  items  to  the  master  to  take  testi- 
mony and  report  his  conclusions  as  to  the 
same.    Heffron  v.  Pice,  40  111.  App.  244. 

30.  See  supra,  note  11  et  seq. 

31.  Adams  v.  Haskell,  6  Cal.  475,  holding 
that  an  order  directing  a  referee  "  to  ascer- 
tain and  report  the  amount  of  disbursements 
and  expenses  made  with  or  under  the  direc- 
tion or  authority  of  the  court "  was  too 
narrow  and  should  be  enlarged,  so  as  to  di- 
rect him  to  take  evidence  and  report  fully, 
as  to  each  item,  the  cause  or  service  for 
which  it  was  made  and  the  reasonableness 
of  the  amount  charged  therefor.  See  also 
supra,  IV,  F,  6,  e,  (ii),  (d),  (i)  et  seq. 

32.  See  supra,  VII,  A,  3,  e. 

33.  Harrigan  v.  Gilchrist,  121  Wis.  127, 
99  N.  W.  909.  .  In  Louisiana  a  judgment 
homologating  the  account  of  a  receiver  cannot 
be  sustained  if  the  account  is  not  proved, 
and  ex  parte  affidavits  are  not  testimony  and 
cannot  serve  to  support  the  account  on  an 
issue  joined  by  default  any  more  than  they 
could  serve  on  an  issue  joined  by  opposition ; 
and  it  is  held  that  insolvency  proceedings  are 
assimilated  to  probate  proceedings  in  which 
all  evidence  in  support  of  a  judgment  must 
appear  in  the  record,  and  that  a  judgment 
homologating  the  quarterly  statements  or  the 
final  account  of  a  receiver  in  insolvency  pro- 
ceedings will  be  set  aside  on  appeal  unless 
supported  by  evidence  in  the  record.  Barry 
V.  American  White  Lead,  etc..  Works,  107  La. 
236,  31  So.  733;  In  re  Pelican  Saw  Mill,  etc., 
Co.,  48  La.  Ann.  711,  19  So.  C36. 

34.  Strauss  v.  Casev  Mach.,  etc.,  Co.,  69 
K  J.  Eq.  19,  60  Atl.M02.    But  in  Welch  v. 
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Penshaw,  14  Colo.  App.  526,  59  Pac.  967,  it 
was  held  that  a  receiver  being  an  officer  of 
the  court  his  report  of  receipts  and  expendi- 
tures is  proof  of  the  correctness  of  the  items 
set  forth,  so  that  in  the  absence  of  any  more 
specific  objection  than  that  the  objector  did 
not  have  information  whereon  to  base  a  belief 
as  to  whether  tlie  items  thereof  were  cor- 
rect, other  proof  of  the  specific  items  was  not 
required. 

35.  Hooper  f.  Winston,  24  111.  353;  Heff- 
ron V.  Pice,  40  111.  App.  244  (where  it  is  said 
that  before  the  master,  the  receiver  neces- 
sarily holds  the  affirmative ;  that  it  is  for  him 
to  satisfactorily  show  that  he  is  entitled  to 
the  credits  he  claims,  and  that  he  should  have 
gone  before  the  master  with  his  books,  papers, 
vouchers,  and  all  evidence  necessary  to  estab- 
lish the  justness  of  his  claims)  ;  Gutterson  v. 
Lebanon  Iron,  etc.,  Co.,  151  Fed.  72  (where 
it  is  said  that  so  far  as  the  mere  matter  of 
vouching  is  concerned  (that  is  to  say,  the  pro- 
duction of  receipted  bills  to  correspond  with 
the  disbursements  claimed),  the  accounts 
having  been  accepted  and  passed,  it  will  be 
taken  for  granted  on  exception  to  the  report 
that  this  was  sufficiently  done,  although  it 
is  going  a  long  way  to  accord  this  with  re- 
spect to  the  pay-rolls,  credit  for  which  was 
apparently  allowed  without  any  attempt  ta 
prove  or  verify  them. 

Vouchers  alone  not  sufficient. —  Under  a 
reference  directing  the  referee  to  make  such 
just  alloM'ances  as  the  receiver  was  entitled 
to  according  to  law,  expenditures  not  pre- 
viously authorized  should  be  shown  to  have 
been  necessary  disbursements,  and  merely  the 
voucher  showing  the  payments,  without  other 
proof  to  support  such  items,  will  not  be 
sufficient.  Hardt  v.  Levy,  20  N.  Y.  App,  Div, 
400,  46  K  Y.  Suppl.  815  [afflnned  in  155 
N.  Y.  660,  49  N.  E.  1097]. 

As  to  charges  of  improper  conduct  on  the 
part  of  the  receiver  the  burden  is  upon  the 
party  making  them  to  establish  them  by 
proper  proof.  HefTron  v.  Rice,  40  111.  App. 
244. 

Sufficiency  of  receipts. —  Pcceipts  and 
drafts  signed  by  a  trustee  for  funds  in  a 
receiver's  hands  to  be  applied  to  the  mainte- 
nance of  the  receiptor's  family  are  prima 
facie  correct  and,  in  the  absence  of  evidence 
to  the  contrary,  should  be  deemed  valid,  it 
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ness  in  this  respect,  and  upon  failure  to  produce  vouchers  for  disbursements 
required  to  give  a  satisfactory  reason  for  such  failure.^^  On  an  accounting  by  a 
de  facto  receiver  of  a  corporation,  at  the  instance  of  a  de  jure  receiver,  creditors 
of  the  company  may  require  the  latter  to  produce  its  books  and  papers  for  use 
as  evidence  before  the  referee.^^  At  the  hearing  of  a  receiver's  report  after  trial 
and  decree  in  the  main  cause,  evidence  which  might  have  been  proper  at  such 
original  trial  but  which  is  irrelevant  to  any  question  arising  on  the  report  is  properly 
rejected. 

d.  Objections,  Exceptions,  and  Confirmation —  (i)  In  General.  Objections 
to  the  receiver's  account  should  be  specific  and  go  to  the  particular  item.^^  Strictly 


being  admitted  that  the  signatures  were 
genuine  and  the  auditor  having  the  mer- 
chants' accounts  for  necessaries  before  him; 
no  other  evidence  is  required  in  the  absence 
of  proof  on  the  part  of  the  exceptants  that 
the  trustee  did  not  apply  the  necessaries 
thus  obtained  to  the  maintenance  of  his  family 
but  disposed  of  them  for  his  private  benefit. 
Burroughs  v.  Bunnell,  70  Md.  18,  16  Atl.  447. 

Books  of  account  and  bills. —  Where  regu- 
lar books  of  account  are  kept  in  the  conduct 
of  a  business  by  a  receiver,  such  books  supple- 
mented by  the  oath  of  the  bookkeeper  that  the 
same  contained  a  complete  true  and  just  ac- 
count of  the  receipts  and  disbursements  and 
are  a  regular  and  full  set  of  books  kept  in 
and  about  the  business  are  admissible  as  evi- 
dence of  payments  shown  therein.  Heffron 
V.  Rice,  40  111.  App.  244.  And  in  Heffron  v. 
Rice,  149  111.  216,  36  N.  E.  562,  41  Am.  St. 
Rep.  271,  it  was  held  that  where  such  books 
are  proved  to  be  correct,  it  is  proper  to  ap- 
prove the  account  of  the  receiver  made  up 
from  them,  although  he  has  not  taken  re- 
ceipts for  all  disbursements,  such  as  pay- 
ments made  in  the  ordinary  course  of  the  par- 
ticular business.  So  where  the  receiver  fur- 
nished a  schedule  of  the  debts,  and  the  names 
of  all  the  parties  to  whom  the  same  were  due, 
or  with  whom  they  had  been  contracted,  and 
produced  the  bills  and  accounts  of  such  debts, 
it  was  held  that  as  he  was  the  officer  of  the 
court  acting  for  all  the  parties  concerned,  in 
the  absence  of  any  imputation  of  bad  faith  the 
auditor  and  the  court  could  not  be  required 
to^  insist  upon  a  formal  proof  or  additional 
evidence  of  the  debts,  especially  since  such 
question  did  not  appear  to  have  been  dis- 
tinctly raised  before  the  auditor.  Cake  v. 
Woodbury,  3  App.  Cas.  (D.  C.)  60. 

36.  Heffron  v.  Rice,  40  111.  App.  244. 

37.  Greason  v.  Goodwillie-Wyman  Co.,  38 
Hun  (N.  Y.)  138. 

Notice  to  attorney-general. —  Under  the 
statute  in  New  York  (2  Wadhams  Consol.  L. 
(1909)  1455,  §  312)  relating  to  receivers  of 
corporations,  providing  that  "  a  copy  of  all 
motions  and  all  motion  papers,  and  a  copy 
of  any  other  application  to  the  court,  to- 
gether with  a  copy  of  the  order  or  judgment 
to  be  proposed  thereon  to  tlie  court,  in  every 
action  or  proceeding  now  pending  for  the  dis- 
sohition  of  a  corporation  or  a  distribution  of 
its  assets,  or  which  shall  hereafter  be  com- 
menced for  such  purpose,  shall,  in  all  cases, 
be  served  on  the  attornev-genoral  in  the 
same  manner  as  provided  by  law  for  the  serv- 


ice of  papers  on  attorneys  who  have  appeared 
in  actions,  whether  the  applications  but  for 
this  law  would  be  ex  parte  or  upon  notice,  ' 
it  was  held  that  all  that  was  necessary  was  to 
serve  a  notice  of  the  motion  with  a  copy  of 
the  proposed  order,  or  if  an  order  to  show 
cause  is  obtained  to  serve  a  copy  of  the  order 
to  show  cause  with  the  proposed  order,  and 
that  notice  of  the  intended  application  was 
not  necessary.  Greason  v.  Goodwillie-Wyman 
Co.,  38  Hun  (N.  Y.)  138. 

38.  Antlers  Land,  etc.,  Co.  V.  Fesler,  14 
Colo.  App.  201,  59  Pac.  406. 

39.  Welch  r.  Benshaw,  14  Colo.  App.  526, 
59  Pac.  967  (where  it  was  held  that  proof  of 
specific  items  of  a  receiver's  report  will  not 
be  required  by  exception  on  the  ground  that 
the  exceptor'  did  not  have  information 
whereon  to  form  a  belief  as  to  whether  the 
items  thereof  were  correct  or  not)  ;  Heise  r. 
Starr,  44  111.  App.  406. 

Exceptions  to  rule. —  Instances  have  arisen 
which  may  be  regarded  in  the  light  of  ex- 
ceptions to  the  rule  of  the  text.  Thus,  al- 
though there  were  no  objections  to  a  receiver's 
report  showing  large  expenditures,  it  was  held 
that  the  court  should  scrutinize  it  and  not 
approve  it  without  vouchers  showing  such 
expenditures  and  without  evidence  of  the 
necessity  of  the  expense.  Standish  v.  INIus- 
grove,  223  HI.  500,  79  N.  E.  161.  So  in  City 
Item  Co-operative  Printing  Co.  f.  Phoenix 
Furniture  Concern,  108  La.  258,  32  So.  409, 
there  was  a  reversal  and  a  remand  of  the 
cause  with  directions  to  recast  the  account 
where  it  appeared  on  the  face  of  the  record 
that  assets  of  the  estate  were  not  accounted 
for  in  what  was  presented  as  the  receiver's 
final  account,  although  there  was  a  failure  to 
complain  of  this  omission  in  the  opposition 
filed,  the  appellate  court  refusing  to  under- 
take the  task  of  examining  into  numerous 
books  and  other  records  brought  up  on  appeal 
by  the  opponent  in  order  to  eke  out  the  want 
of  showing  in  the  final  account  as  to  certain 
assets  of  the  estate. 

Parties  who  object  upon  a  particular 
ground  are  bound  thereby  and  cannot  after- 
ward object  to  other  items  which  are  allowed. 
Welch  V.  Renshaw,  14  Colo.  App.  52(i.  59  Pac. 
967  :  State  r.  Germania  Bank,  103  Minn.  129, 
114  N.  W.  651. 

If  a  supplemental  report  is  filed  after  ex- 
ceptions to  the  original,  the  two  reports  to- 
gether are  held  to  constitute  in  ctYoct  the 
complaint  in  the  action,  and  it  is  held  that  if 
the  first  report  did  not  state  facts  sutfieient 
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speaking,  under  the  English  chancery  practice/'^  adopted  in  some  of  the  earlier 
American  cases,  the  master's  report  did  not  require  confirmation  and  exceptions 
thereto  would  not  lie  as  to  an  account  stated  by  the  receiver  himself,  but  if  the 
master  adopted  an  erroneous  principle  the  court  on  petition  of  the  proper 
parties  would  review  the  principles  rather  than  examine  the  items  in  detail  or 
the  evidence  upon  which  they  were  founded.*^  A  different  practice,  however, 
has  been  more  generally  adopted  in  this  country,  under  which  exceptions  lie  to 
the  report  on  the  receiver's  accounts. Exceptions  to  the  report  on  a  reference 
of  the  receiver's  accounts  must  point  out  clearly  and  distinctly  the  matter  com- 
plained of  as  error, and  will  not  be  considered  if  not  based  upon  objections  which 
were  raised  before  the  master.^*    Where  the  cause  is  submitted  for  an  interloc- 


to  authorize  the  receiver's  discharge,  it  could 
not  be  aided  by  the  supplemental  report,  par- 
ticularly where  the  second  pleading  or  report 
in  no  wise  changes  the  real  question,  and 
where  the  exception  or  answer  is  a  sufficient 
answer  to  the  original  and  supplemental 
complaints  or  reports.  Johnson  v.  Central 
Trust  Co.,  159  Ind.  605,  65  N.  E.  1028,  hold- 
ing that  such  supplemental  report  will  not 
prevent  a  consideration  on  appeal  of  excep- 
tions reserved  to  the  ruling  on  exceptions  to 
the  first  report. 

Objections  filed  on  the  day  the  report  of 
a  receiver  was  approved,  the  order  of  ap- 
proval showing  no  disposition  of  the  objec- 
tions, will  be  presumed  on  appeal  to  have  been 
filed  before  the  making  of  the  order.  Stand- 
ish  z.  Musgrove,  223  111.  500,  79  N.  E. 
161. 

40.  Shewell  v.  Jones,  2  Sim.  &  St.  170,  1 
Eng.  Ch.  170,  57  Eng.  Reprint  309  [affirmed 
in  3  Russ.  522,  3  Eng.  Ch.  522,  38  Eng.  Re- 
print 671,  where  the  precise  point  was  not  de- 
cided, the  lord  chancellor  saying  that  while 
he  did  not  feel  disposed  to  dissent  from  the 
rule  of  practice  stated,  had  the  rule  been 
otherwise  further  inquiry  would  not  be 
ordered  even  where  there  was  reason  to 
doubt  whether  the  conduct  of  the  receiver  had 
been  strictly  correct,  if  the  attention  of  the 
parties  had  been  previously  directed  to  the 
subject  and  ample  opportunity  for  investiga- 
tion afforded  them].  See  also  Cowper  -y. 
Cowper,  2  P.  Wms.  720,  729,  24  Eng.  Reprint 
930. 

41.  Brower  v.  Brewer,  2  Edw.  (N.  Y.) 
621;  Cowdrey  v.  Galveston  R.  Co.,  6  Fed.  Cas. 
No.  3,293,  1  Woods  331,  holding  that  if  the 
master  has  adopted  an  erroneous  principle, 
the  court  will  refer  the  report  back  to  him  for 
correction ;  that  a  receiver,  as  well  as  the 
master,  is  an  officer  of  the  court  and  states 
his  own  accounts  and  submits  them  to  a  mas- 
ter for  inspection  under  the  order  of  the 
court,  and  the  master  acts  in  the  place  of 
the  court,  in  a  judicial,  rather  than  a 
ministerial,  capacity. 

42.  California. —  Adams  v.  Haskell,  6  Cal. 
475,  holding  that  upon  the  report  coming  in 
it  will  be  subject  to  exceptions  of  both  par- 
ties to  the  controversy,  upon  which  it  be- 
comes the  duty  of  the  court  to  decide  upon 
the  merits  of  every  disputed  item  of  the  ac- 
count. 

District  of  Columbia. —  Cake  v.  Woodbury, 
3  App.  Cas.  60. 
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Neio  Jersey. —  Richards  v.  Morris  Canal, 
etc.,  Co.,  4  N.  J.  Eq.  428. 

]\'ew  York. —  In  re  Guardian  Sav.  Inst.,  9 
Hun  267,  under  rule  of  court  which  in  effect 
abrogated  the  practice  under  which  the  report 
of  a  referee  on  the  passing  of  a  receiver's  ac- 
count was  reviewed  only  on  petition  in  an 
independent  proceeding. 

West  Virginia. —  Felton  V.  Felton,  47  W. 
Va.  27,  34  S.  E.  753. 

United  States. —  Guterson  v.  Lebanon  Iron, 
etc.,  Co.,  151  Fed.  72. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  404 
et  seq.  And  see  the  cases  cited  infra,  note  43. 

Under  statutory  practice,  the  right  to  ap- 
peal from  the  decision  of  the  master  on  ex- 
ception to  reports  was  sanctioned.  Magee  V. 
Cowperthwaite,  10  Ala.  966. 

Notice  of  application  by  separate  creditors 
to  file  exceptions. —  In  Richards  v.  Morris 
Canal,  etc.,  Co.,  4  N.  J.  Eq.  428,  and 
Mechanics'  Bank  v.  New  Brunswick  Bank,  3 
N.  J.  Eq.  437,  it  was  held  that  the  receiver 
of  a  corporation  in  insolvency  proceedings 
under  a  statute  in  the  state  represented  all 
the  creditors  of  the  corporation  and  that  the 
solicitor  for  the  complainant  in  the  bill  was 
sub  modo  solicitor  of  all  the  creditors,  and 
if  he  was  to  be  superseded  by  granting  leave 
to  individual  creditors  to  except  to  a  report 
on  the  receiver's  account  by  separate  solicit- 
ors, the  order  to  file  exceptions  should  not  be 
taken  without  notice  of  application  for  leave. 

43.  Campbell  v.  H.  B.  Claflin  Co.,  135  Ala. 
527,  33  So.  275;  Woolsey  v.  Cummings  Car 
Works,  33  N.  J.  Eq.. 432 ; 'Felton  v.  Felton,  47 
W.  Va.  27,  34  S.  E.  753. 

If  the  receiver's  exception  depends  on  the 
evidence  taken  on  the  reference  he  should  re- 
quire its  return  with  the  report,  because  his 
account  as  filed  has  no  probative  force  as 
against  the  commissioner's  report.  Felton  v. 
Felton,  47  W.  Va.  27,  34  S.  E.  753. 

44.  Woolsey  v.  Cummings  Car  Works,  33 
N.  J.  Eq.  432 ;  Matter  of  Little,  47  N.  Y.  App. 
Div.  22,  62  N.  Y.  Suppl.  27  [affirmed  in  165 
N.  Y.  643,  59  N.  E.  1125];  Cowdrey  v.  Gal- 
veston R.  Co.,  6  Fed.  Cas.  No.  3,293,  1 
Woods,  331,  where  it  is  said  that  this  is  re- 
quired in  justice  both  to  the  master  and  to 
the  receiver ;  to  the  master,  that  he  may  have 
an  opportunity  to  reconsider  his  decision ; 
to  the  rece'ver,  that  he  may  sustain  his  ac- 
count, if  he  can,  by  additional  evidence,  or 
make  such  explanation  as  the  case  may  re- 
quire. 
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utory  decree  upon  the  report  and  exceptions  thereto,  the  court  should  not  go 
outside  of  the  scope  of  the  report  and  adjudicate  matters  upon  which  the  parties 
have  had  no  opportunity  to  be  heard. 

(ii)  Effect  of  Prior  Orders,  Reports,  Etc.  Objections  pertinent 
only  to  other  stages  of  the  suit  will  not  be  considered  on  the  receiver's  accounting.*^ 
So  it  has  been  held  that  an  order  authorizing  expenditures,  remaining  unim- 
peached,  is  conclusive  and  the  expenditure  cannot  be  questioned  on  the  receiver's 
final  accounting;  and  objections  which  have  been  or  could  have  been  presented 
on  prior  proceedings  by  the  objector  attacking  the  former  reports  are  held  to  have 
been  adjudicated  by  the  confirmation  of  such  reports  and  are  not  pertinent  on 
an  application  for  confirmation  of  the  final  account.*^  The  mere  question  of  the 
right  of  the  receiver  cannot  then  be  raised.*^     But  on  the  other  hand  it  is  held 


Exceptions  to  rule. —  There  are  exceptions 
to  this  rule  of  practice  also.  Thus  it  is 
held  that  it  will  not  operate  to  prevent  the 
court  from  directing  an  account  to  be  re- 
formed which  contains  manifest  errors  or 
clearly  improper  charges.  Cowdrey  v.  Gal- 
veston R.  Co.,  6  Fed.  Cas.  No.  3,293,  1  Woods 
331.  So  in  Matter  of  Little,  47  N.  Y.  App. 
Div.  22,  62  N.  Y.  Suppl.  27  [affirmed  in  165 
N.  Y.  643,  59  N.  E.  1125],  it  was  held  that 
one  who  does  not  appear  and  object  to  testi- 
mony offered  before  the  referee  on  a  reference 
to  settle  the  accounts  and  to  report  the  amount 
due  counsel  for  services  rendered  to  the  re- 
ceiver cannot  object  for  the  first  time  on  ex- 
ception to  the  referee's  report  to  the  allow- 
ance for  services  for  which  the  estate  is 
liable  but  that  it  is  otherwise  as  to  ser- 
vices for  which  the  estate  is  not  liable. 
So  where  a  creditor  of  a  corporation  stands 
in  a  situation  adverse  to  its  general  credit- 
ors, but,  being  represented  by  the  solicitor 
for  the  complainant  in  the  bill,  the  draft 
of  the  account  was  not  presented  to  him 
and  he  does  not  appear  to  have  had  oppor- 
tunity to  be  heard,  his  exceptions  are  not  too 
late  and  he  will  be  permitted  to  apply  upon 
notice  for  leave  to  file  exceptions  by  his  own 
solicitor.  Mechanics'  Bank  v.  New  Bruns- 
wick Bank,  3  N.  J.  Eq.  437. 

45.  Wills  Valley  Min.,  etc.,  Co.  v.  Gallo- 
way, 139  Ala.  276,  35  So.  850,  holding  that 
where  the  accounts  of  a  receiver  of  a  cor- 
poration were  referred  to  a  register,  who 
rendered  a  report  showing  a  balance  due  the 
receiver,  but  with  no  finding  as  to  who  was 
liable  for  it,  the  chancellor,  on  motion  of  the 
receiver  to  confirm  the  report,  and  on  ex- 
ceptions thereto  by  another  party,  and  with- 
out an  issue  being  made,  was  without  juris- 
diction to  determine  whether  the  amont  found 
to  be  due  the  receiver  was  to  be  paid  by  com- 
plainants or  out  of  the  fund  in  his  hands. 

46.  Strauss  v.  Casey  Mach.,  etc.,  Co.,  69 
N.  .J.  Eq.  19,  60  Atl.  402,  objections  to  ac- 
count of  receiver  of  insolvent  corporation 
which  could  have  been  raised  against  the  mak- 
ing of  the  decree  of  insolvency. 

47.  People  v.  Manhattan  F.  Tns.  Co..  41 
Misc.  (N.  Y.)  611,  85  N.  Y.  Suppl.  221;  State 
V.  Port  Royal,  etc.,  R.  Co.,  45  S.  C.  464,  23 
S.  E.  380.  And  where  a  receiver,  in  the 
ordinary  and  active  administration  of  the 
trust,  renders  regular  accounts  of  his  proceed 
ings,  in  which  expenditures  already  made  are 


reported,  and  which,  upon  proceedings 
regularly  had  upon  reference  at  which  parties 
interested  appear  or  have  an  opportunity  to 
appear,  the  court  confirms  the  action  of  the 
receiver  either  by  approving  the  disburse- 
ments or  by  authorizing  and  directing  cer- 
tain payments  to  be  made,  or  both,  the  re- 
ceiver is  entitled  to  the  protection  of  such 
order  and  thereafter  cannot  be  required  to 
account  for  such  items,  nor  can  the  orders 
settling  such  accounts  be  vacated.  People  v. 
U.  S.  Mutual  Acc.  Assoc.,  88  N.  Y.  App.  Div. 
597,  85  N.  Y.  Suppl.  137,  as  to  the  semi- 
annual accounts  of  a  receiver  of  a  corporation 
in  process  of  dissolution,  where  it  was  held 
that  the  attorney-general  who  had  notice  of 
the  application  to  refer  such  accounts,  and 
who  appeared  on  some  of  the  references  if 
not  all,  and  who  had  notice  of  the  applica- 
tions to  confirm  the  reports  thereon,  could 
not  open  matters  covered  by  the  periodical 
accounts  on  a  final  accounting  or  by  motion 
to  vacate,  in  the  absence  of  fraud  or  decep- 
tion practised  by  the  receiver,  and  that  his 
successor  in  office  must  be  considered  in  the 
same  position. 

The  propriety  of  an  order  authorizing  the 
receiver  to  carry  on  a  business  for  the  benefit 
of  the  trust  cannot  be  called  in  question  by 
an  exception  to  the  master's  report  on  the 
receiver's  account.  Woolsey  v.  Cummings  Car 
Works,  33  N.  J.  Eq.  432.  So  where  a  re- 
ceiver reported  as  to  the  conduct  of  a  busi- 
ness, showing  that  it  was  conducted  at  a  loss, 
and  the  parties  did  not  object  or  ask  the 
court  to  change  or  modify  the  order,  but  on 
the  contrary  asked  that  the  receivership  be 
continued,  they  could  not  thereafter  object  to 
the  allowance  of  the  account.  Welch  r. 
Renshaw,  14  Colo.  App.  526.  59  Pac.  967. 

Protection  by  obedience  to  order  generally 
see  supra,  IV,  F,  6,  f,  (ii). 

48.  Strauss  r.  Casev  Mach.,  etc.,  Co.,  69 
N.  J.  Eq.  19,  60  Atl.  402. 

49.  Cake  r.  Woodbury,  3  App.  Cas.  (D.  C.) 
60,  holding  that  where  U]ion  surrender  of  the 
property  to  a  purchaser  he  engages  and  obli- 
gates himself  Avith  surety  to  make  prompt 
})ayment  to  the  receiver  of  the  sums  which 
tlie  court  shouUl  thereafter  find  to  be  due  the 
receiver  on  account  of  his  expenditures  and 
indebtedness  as  receiver,  the  question  of  the 
riglit  of  the  receiver  to  be  allowed  for  debts 
contracted  by  him  is  not  fairly  open  for  con- 
test on  his  accounting,  the  purchaser's  under- 
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that  if  an  order  authorizing  expenditures  is  made  upon  the  ex  'parte  application  of 
the  receiver,  without  notice  to  the  interested  parties,  they  will  be  at  liberty  to 
contest  its  correctness  upon  the  receiver's  final  accounting,^^  and  that  the  court 
may  investigate  and  determine  the  correctness  of  all  the  receiver's  accounts 
notwithstanding  a  partial  report  had  been  previously  approved.^^ 

5.  Order  to  Pay  Balance.  When  a  receiver's  account  is  adjusted  and  approved 
by  the  court  he  may  be  ordered  to  pay  the  effects  in  his  hands  into  court  or  to 
the  party  entitled  to  them,^^  and  if  he  fails  to  do  so  he  will  subject  himself  to 
commitment  for  contempt/^  which,  it  is  held,  although  it  is  the  usual,^^  is  not  the 
exclusive,  method  of  enforcing  payment. 

B.  Scope  of  Accounting.  A  receiver  is  held  to  be  under  the  duty  and 
liability  to  account  for  all  of  his  acts  and  for  all  receipts  by  him  during  the  whole 
time  he  acted  in  that  capacity,"  but  not  for  receipts  prior  to  that  time;^^  and  he 


taking  having  been  accepted  and  the  parties 
having  acted  on  the  faith  of  it. 

50.  Free  Gold  Min.  Co.  v.  Spiers,  136  Cal. 
484,  69  Pac.  143,  where  it  is  held  that  such 
preliminary  orders  are  not  appealable  and 
are  reviewable  only  on  appeal  from  the  final 
judgment  after  the  final  account.  See  also 
supra,  lY,  F,  6,  e,  (il),  (d),  (1)  et  seq. 

Expenditures  only  prima  facie  valid.— 
Where  the  inability  of  the  receivers  to  make 
ends  meet  is  due  in  part  to  the  diversion  of 
funds  to  payments  in  matters  with  which 
they  were  not  directly  concerned  by  virtue  of 
their  appointment  or  the  general  purposes  of 
the  receivership,  the  payments,  although  made 
by  order  of  court,  but  eac  parte,  on  petition  of 
the  receivers,  and  without  opportunity  on  the 
part  of  the  excepting  creditors  to  be  heard 
sooner  with  regard  to  their  validity,  are  only 
to  be  accepted  as  of  prima  facie  validity. 
Gutterson  v.  Lebanon  Iron,  etc.,  Co.,  151  Fed. 
72. 

51.  Rochat  V.  Gee,  137  Cal.  497,  70  Pac. 
478  (orders  on  such  prior  reports  not  being 
appealable)  :  Standish  v.  Musgrove,  223  111. 
500,  79  N.  E.  161. 

Reserving  matters  of  accounting  on  pro- 
visional report  for  distribution. —  In  In  re 
Red  River  Line,  115  La.  867,  40  So.  250,  it  is 
held  that  where  a  receiver  files  a  provisional 
account,  and  the  court  decrees  a  distribution 
of  the  assets  on  hand  among  the  privileged 
creditors,  reserving  the  right  of  all  creditors 
not  paid  to  demand  of  the  receiver  a  full  and 
complete  account  of  his  administration,  all 
questions  of  accounting  should  be  postponed 
until  the  filing  of  the  final  account. 

52.  State  v.  Gibson,  21  Ark.  140;  Kirker 
V.  Owings,  98  Fed.  499,  39  C.  C.  A.  132. 

The  personal  representative  of  a  receiver 
having  submitted  to  account  for  the  rents 
received  by  the  receiver  in  his  lifetime,  the 
court  has  jurisdiction  to  order  him  to  pay  in 
the  sum  appearing  to  be  due  on  foot  of  the 
account.    Magan  v.  Fallon,  5  Ir.  Eq.  490. 

Disposition  of  funds  generally  see  supra, 

IV,  F,  6,  e,  (II). 

Redelivery  and  reconveyance  generally  see 
supra,  TV,  1,  1. 

Remedy  on  bond  see  infra,  IX. 

53.  State  v.  Gibson,  21  Ark.  140;  Mabry 

V.  Harrison,  44  Tex.  286;  Kirker  v.  Owings, 
98  Fed.  499,  39  C.  C.  A.  132. 
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54.  See  supra,  IV,  F,  5,  c. 

Contempt  generally  see  Contempt,  9 
Cyc.  9. 

55.  Harrigan  v.  Gilchrist,  121  Wis.  127, 
99  N.  W.  909. 

56.  Harrigan  v.  Gilchrist,  121  Wis.  127, 
99  N.  W.  909,  supra,  note  9. 

Execution  against  general  receiver  of 
court. —  In  West  Virginia  the  order  of  the 
court  that  its  general  receiver  pay  fixed  sums 
in'  his  hands  to  particular  parties  to  a  suit 
is  a  personal  judgment  or  decree,  the  lien  of 
which  may  be  enforced  as  the  liens  of  other 
judgment  creditors  (Rickard  v.  Schley,  27  W. 
Va.  617),  and  execution  may  issue  thereon 
( Crawford  v.  Fickey,  41  W.  Va.  544,  23  S.  E. 
662). 

57.  See  the  cases  infra,  this  note. 
Receipts  before  perfecting  security. —  The 

liability  of  the  receiver  to  account  covers  re- 
ceipts by  him  before  and  after  the  date  of  per- 
fecting his  security.  Smart  V.  Flood,  49  L.  T. 
Rep.  N.  S.  467;  Western  Canada,  etc.,  Co.  v. 
Ince,  8  Ont.  Pr.  262.  But  if  he  makes  no 
collection  before  the  security  is  perfected  it  is 
indicated  that  he  would  not  be  liable  to  ac- 
count on  the  theory  of  a  default  by  him  prior 
to  that  time.  Western  Canada,  etc.,  Co.  v, 
Ince,  8  Ont.  Pr.  262.  See  also  supra,  IV,  D, 
4,  b;  infra,  IX. 

Continuing  to  act  by  consent  after  reversal. 
—  Where  an  order  removing  an  executrix  and 
appointing  a  receiver  of  an  estate  was  re- 
versed on  appeal,  such  reversal  not  having  the 
effect  of  discharging  the  receiver,  if  he  con- 
tinues in  that  capacity  by  consent  of  all  the 
parties  and  collects  the  rents,  he  must  ac- 
count for  his  acts  in  connection  with  the 
trust.  Ellis  V.  V/arhauer,  92  Minn.  444,  100 
N.  W.  214. 

58.  Baker  v.  Baker,  36  N.  Y.  App.  Div. 
485,  55  K  Y.  Suppl.  824  (holding  that  if  a 
motion  for  a  receiver  of  rents  and  profits 
which  plaintiff  is  collecting  is  denied  upon 
the  execution  of  a  bond  by  plaintiff  condi- 
tioned for  the  payment  of  the  other  parties 
in  interest  of  their  share  of  the  rents,  and  on 
a  renewal  of  the  motion  for  a  receiver  subse- 
quently plaintiff  is  appointed,  and  the  com- 
plaint is  finally  dismissed,  plaintiff  cannot  be 
required  to  account  for  moneys  collected 
prior  to  his  appointment  as  receiver,  de- 
fendant's remedy  being  by  action  on  the  bond 
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is  not  required  to  account  for  funds  in  his  hands  under  other  lawful  authority, 
pursuant  to  which  they  have  been  disposed  of.^'^ 

C.  Charges,  Credits,  and  Allowances  —  1.  Charges  and  Credits  in 
General.  The  law  holds  a  receiver  strictly  responsible  for  property  placed  in 
his  hands  and  imposes  upon  him  the  duty  of  fully  accounting  for  it.^^  He  is 
charged  with  all  that  he  admits  or  is  shown  to  have  received,  and  it  is  for  him  to 
show  that  he  has  properly  paid  out  the  sums  for  which  he  asks  credit. He  is 
entitled  to  credit  for  all  pwper  disbursements     and  expenses  incurred  under  the 


given  as  a  condition  for  denying  the  motion 
for  a  receiver  in  the  first  instance)  ;  Hitz  v. 
Jenks,  123  U.  S.  297,  8  S.  Ct.  143,  31  L.  ed. 
156.  But  in  In  re  Allin,  8  Fed.  753,  it  was 
held  that  a  receiver  of  lands,  on  a  part  of  vi^hich 
he,  in  his  individual  capacity,  holds  a  mort- 
gage with  condition  broken,  must  account  for 
rent  issuing  out  of  such  part  as  was  not  cov- 
ered by  his  mortgage,  where  he  rents  tbem 
for  a  term  which  did  not  expire  until  after 
his  appointment,  and  before  his  appointment 
receives  the  rent,  which  was  payable  in  ad- 
vance, for  the  full  term. 

Where  a  surety  of  a  defaulting  county 
collector  was  appointed  receiver  after  Judg- 
ment on  the  officer's  bond,  it  was  held  that  he 
occupied  a  position  similar  to  that  of  the 
sheriff  in  an  attachment  case,  where  parties 
named  are  garnished  and  the  officer  is  directed 
to  summon  such  parties  as  the  plaintiff  might 
name  as  having  property  in  their  hands  sub- 
ject to  execution;  that  such  receiver  should 
be  charged  with  county  warrants  obtained  by 
him  from  garnishees  and  others,  some  before 
and  others  after  the  appointment,  and  could 
be  allowed  only  for  the  money  paid  to  pro- 
cure them.    Ely  v.  Ownby,  59  'Mo.  437. 

59.  Hitz  r.  Jenks,  123  U.  S.  297,  8  S.  Ct. 
143,  31  L.  ed.  156,  funds  disposed  of  as  re- 
ceiver of  national  bank. 

60.  Interest  see  supra,  IV,  F,  6,  e,  (ii),  (c). 
Protection  under  order  of  court  see  supra, 

IV,  F,  6,  f,  (II). 

61.  Pangburn  v.  American  Vault,  etc.,  Co., 
205  Pa.  St.  93,  54  Atl.  508. 

62.  Heffron  v.  Rice,  40  111.  App.  244; 
Jordan  v.  Blakely,  13  Lane.  Bar  (Pa.)  99; 
Chandler  v.  Gushing- Young  Shingle  Co.,  13 
Wash.  89,  42  Pac.  548,  holding  that  a  credit 
in  a  receiver's  account  for  a  rebate  allowed 
a  vendee  for  shortage  in  goods  shipped  to 
him,  discovered  at  the  point  of  destination, 
cannot  be  allowed  unless  it  is  shown  that  the 
proper  quantity  was  not  actually  shipped. 
See  also  De  Hart  v.  Georger,  6  Leg.  Gaz. 
(Pa.)  118. 

Charged  with  corporate  debts  upon  failure 
to  account. —  In  Lyle  r.  Sarvey,  104  Va.  229, 
51  S.  E.  228,  it  was  held  where  the  receiver 
of  a  corporation  had  stated  in  the  pleadings 
prepared  by  himself  as  counsel,  and  in  a  letter 
to  counsel  for  the  creditors,  that  the  corpora- 
tion's assets  were  sufficient  to  discharge  all 
its  liabilities,  but  persistently  disobeyed  the 
orders  of  the  court  and  neglected  tv)  settle  his 
account  before  its  commissioners,  a  commis- 
sioners' report  requiring  him  to  pay  all  the 
indebtedness  proved  against  the  corporation 
wns  proper. 

Payments  not  out  of  assets. — ^Where,  after 


the  appointment  of  a  receiver  for  a  savings 
bank,  one  of  its  directors  transferred  to  him 
certain  personal  property  in  trust  to  be  sold, 
and  the  proceeds  used  to  pay  such  creditors 
of  the  bank  as  should  assign  their  claims  to 
the  director  and  subrogate  him  to  their  rights 
against  the  bank,  and  the  receiver  having  sold 
the  property,  and  with  its  proceeds  paid  many 
of  the  bank's  creditors,  but  taking  no  assign- 
ment of  claims  so  paid,  it  was  held  that  he 
was  not  entitled  to  credit  for  such  payments 
in  the  settlement  of  his  account  as  receiver, 
since  they  were  not  made  from  the  property 
of  the  bank,  and,  so  far  as  the  bank  was  con- 
cerned, the  debts  to  which  such  funds  were 
applied  were  still  outstanding  against  it.  In 
re  Guardian  Sav.  Inst.,  78  N.  Y.  408. 

Vouchers  see  supra,  VII,  A,  3,  e;  VII,  A, 
4,  c. 

63.  Ruprecht  v.  Henrici,  127  111.  App.  350; 
Northern  Alabama  R.  Co.  v.  Hopkins,  87  Fed. 
505,  31  C.  C.  A.  94,  holding  that  traveling 
expenses  of  a  receiver  of  an  insolvent  railroad 
company  incurred  at  the  instance  of  bond- 
holders could  not  be  objected  to  by  them, 
nor  could  the  purchasers  at  the  foreclosure 
sale  have  any  right  to  complain  of  such  allow- 
ance. Payment  of  claims  against  estate 
within  the  purpose  of  the  appointment  are 
proper  to  be  allowed  (Burroughs  v.  Bunnell, 
70  Md.  18,  16  Atl.  447),  as  well  as  credits  for 
all  funds  disposed  of  under  the  order  of  the 
court  (Burroughs  v.  Bunnell,  supra;  In  re 
Angell,  131  Mich.  345,  91  N.  W.  611). 

Amount  paid  for  security  is  a  proper 
credit.  Adams  v.  Elwood,  104  N.  Y.  App. 
Div.  138,  93  N.  Y.  Suppl.  327  (under  Code 
Civ.  Proc.  §  3320,  which  provision  is  held, 
however,  not  to  authorize  the  receiver  to 
charge  the  brokerage  paid  by  him  for  procur- 
ing his  bond)  ;  Hamacker  r.  Commercial 
Bank,  95  Wis._359,  70  N.  W.  295  (under  the 
statute  authorizing  the  surety  company  to  be- 
come surety  in  such  cases)  ;  Harris  v.  Sleep, 
[1897]  2  Ch.  80,  66  L.  J.  Ch.  511,  76  L.  T. 
Rep.  N.  S.  458,  45  Wkly.  Rep.  536  (where 
such  premiums  paid  to  a  guaranty  society 
were  held  to  be  proper  allowances  where  the 
receiver  acts  without  salary,  but  not  other- 
wise) , 

Payment  to  attorney, — Adams  r.  Elwood, 
123  N.  Y.  App.  Div.  649,  108  N.  Y.  Suppl. 
138,  holding,  in  an  action  for  an  account ini^ 
against  a  defendant  as  survivor  in  the  co- 
partnership between  him  and  plaintiff's  in- 
testate, that  after  judgment  for  plaintiff  and 
appointment  of  a  receiver  of  the  copartner- 
ship to  satisfy  the  judgment  where  there  is 
no  dispute  as  to  the  amounts  received  and  the 
disbursements  by  the  receiver  lie  will  not  be 
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express  or  implied  authority  of  the  court and  for  proper  expenditures  approved 
by  the  court,  although  made  without  specific  authority  in  advance,  necessary  to 
the  performance  of  his  duties  under  the  order  of  appointment ;  but  he  will  be 
charged  with  all  property  embraced  in  the  order  or  which  could  have  been 
reduced  to  possession  by  the  exercise  of  ordinary  care/^  or  for  loss  which  has 
accrued  to  the  estate  by  reason  of  his  want  of  diligence  or  improper  conduct, or 
his  acts  contrary  to  law  or  the  order  of  the  court,  or  for  expenditures  made  with- 
out authority  and  at  his  peril  and  which  may  be  disapproved  by  the  court  because 
they  were  not  for  the  advantage  of  the  estate. 


charged  with  a  balance  due  on  plaintiff's 
judgment  remaining  unpaid  because  plaintiff's 
attorneys  applied  part  of  the  money  paid  to 
them  to  the  paj^ment  of  their  fees. 

Expenditures  allowable'  generally  see  su- 
pra,  IV,       6,  e,  (ii),  (d),  (1)  et  seq. 

64.  Cake  v.  Woodbury,  3  App.  Cas.  (D.  C.) 
60;  State  Central  Sav.  Bank  v.  Fanning  Ball- 
bearing Chain  Co.,  118  Iowa  698,  92  N.  W. 
712. 

65.  Rochat  v.  Gee,  137  Cal.  497,  70  Pac. 
478;  Adams  i:  Haskell,  6  Cal.  475. 

Interest  on  firm  debt. — A  receiver  of  part- 
nership property  in  a  dissolution  proceeding 
is  held  to  be  entitled  to  credit  for  interest 
paid  by  him  on  a  firm  debt  secured  by  a 
mortgage  on  the  property.  Heffron  v.  Rice, 
149  111.  216,  36  N.  E.  562,  41  Am.  St.  Rep. 
271. 

An  order  of  reference  providing  for  the 
making  of  just  allowances  as  the  receiver 
may  be  entitled  to  according  to  law,  contem- 
plates the  allowance  of  all  such  proper  ex- 
penses as  he  incurred  in  the  discharge  of  his 
duty  and  does  not  justify  the  expunging  from 
the  account  stated  by  the  referee  of  all  items 
not  made  or  deemed  to  have  been  made  under 
specific  orders  of  the  court.  Hardt  v.  Levy, 
20  N.  Y.  App.  Div.  400,  46  N.  Y.  Suppl.  sis 
[aifirmed  in  155  N.  Y.  600,  49  N.  E.  1097]. 
See  also  Adams  v.  Haskell,  6  Cal.  475,  supra, 
note  31. 

66.  In  re  Angell,  131  Mich.  345,  91  N.  W. 
611;  Downs  v.  Allen,  10  Lea  (Tenn.)  652; 
Hamm  v.  J.  Stone,  etc..  Live  Stock  Co.,  18 
Tex.  Civ.  App.  241,  45  S.  W.  330,  holding 
that,  although  a  motion  to  require  an  ac- 
count did  not  ask  an  account  as  to  personal 
property  which  the  receiver  could  have  re- 
duced to  his  possession  the  exercise  of 
ordinary  care,  the  fact  that  the  receiver's 
answer  alleged  diligence  and  inability  to  get 
possession  of  certain  property,  to  which  the 
statute  supplies  a  replication  traversing  the 
averment,  raises  the  issue  of  diligence.  See 
also  supra,  IV,  F,  6,  f,  (ii). 

Proceeds  of  sale  of  property. — A  receiver 
who  has  sold  property  will  be  presumed  to 
have  received  the  money  and  will  be  held 
liable  for  the  amount  of  the  sale.  Ellis  v. 
Carr,  1  Bush  (Ky.)  527.  But  where  a  re- 
ceiver is  charged  with  the  value  of  an  asset 
which  he  has  disposed  of,  taking  the  obliga- 
tion of  the  purchaser,  which  he  substitutes 
therefor,  a  settlement  between  the  parties  in- 
terested in  the  estate  and  the  purchaser  by 
which  the  latter  is  permitted  to  discharge  his 
debt  for  less  than  its  face  will  be  approved 
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over  the  objections  of  the  receiver  only  upon 
condition  that  he  be  credited  with  its  full 
face  value,  it  not  being  determined  that  such 
amount  cannot  be  collected.  Morehead  V. 
Striker,  132  Fed.  943. 

67.  State  v.  Germania  Bank,  103  Minn, 
129,  114  N.  W.  651  (holding  tnat  the  settle- 
ment of  an  account  of  a  receiver  includes  all 
objections  made  thereto  by  creditors,  all 
questions  of  bad  faith,  negligence,  and  mis- 
management by  the  receiver,  and  should  be 
determined  on  the  final  hearing)  ;  Pangburn 
V.  American  Vault,  etc.,  Co.,  205  Pa.  St.  93, 
54  Atl.  508  (surcharged  with  the  loss  aris- 
ing from  negligence  in  the  management 
of  the  trust  property,  where  he  has  wasted 
its  assets  and  has  sold  the  personal  property 
at  an  inadequate  price,  and  has  been  inter- 
ested in  its  purchase)  ;  French  v.  Pittsburg 
Vehicle,  etc.,  Co.,  184  Pa.  St.  161,  39  Atl.  63 
(surcharged  with  difference  between  ap- 
praised value  of  property  as  shown  by  in- 
ventory and  the  amount  realized  on  sale  to 
a  firm  in  which  he  was  to  and  did  become 
interested).  See  also  supra,  IV,  F,  6,  b;  IV, 
F,  6,  f,  (II)  ;  IV,  H,  6,  b,  (ii). 

The  fund  created  by  a  surcharge  of  the  re- 
ceiver's account  belongs  to  all  of  the  creditors 
and  not  to  those  alone  upon  whose  appeal  the 
fund  was  created  by  the  surcharge.  Schwartz 
V.  Keystone  Oil  Co.,  164  Pa.  St.  415,  30  Atl. 
297. 

Improper  relinquishment  of  possession  of 
property. —  Thus  a  receiver  cannot  be  per- 
mitted to  put  the  fund  intrusted  to  his  care 
under  the  control  of  his  sureties  in  order  to 
indemnify  them  against  loss,  but  he  must 
retain  complete  control  in  himself ;  if  he  acts 
contrary  to  this  rule,  he  will  be  liable  for  any 
loss  ensuing  by  failure  of  the  depositary  of 
the  funds.  White  v.  Baugh,  9"  Bligh  N.  S. 
181,  5  Eng.  Reprint  1261,  3  CI.  &  F.  44,  6 
Eng.  Reprint  1354.  See  also  supra,  IV,  F, 
6,  a. 

Expenditure  resulting  from  misconduct  of 

the  receiver  will  be  charged  to  him  and  he 
may  be  ordered  personally  to  pay  such  costs. 
State  Cent.  Sav.  Bank  v.  Fanning  Bali-Bear- 
ing Chain  Co.,  118  Iowa  698,  92  K  W.  712; 
In  re  Suffield,  20  Q.  B.  D.  693,  58  L.  T.  Rep. 
N.  S.  911,  5  Morr.  Bankr.  Cas.  83,  36  Wkly. 
Rep.  584. 

68.  State  Cent.  Sav.  Bank  v.  Fanning  Bali- 
Bearing  Chain  Co.,  118  Iowa  698,  92  N.  W. 
712;  In  re  Brown,  L.  R.  19  Ir.  183,  credit 
denied  for  payments  to  others  than  those 
named  in  the  order  of  court. 

69.  State  Cent.  Sav.  Bank  v.  Fanning  Ball- 
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2.  Counsel  Fees  ^®  —  a.  In  General.  A  receiver,  being  entitled  to  the  assist- 
ance of  counsel  in  proper  cases/^  will  be  allowed  reasonable  and  proper  fees  in 
this  behalf  out  of  the  funds/^  not  only  when  the  employment  ha;5  been  previously 


Bearmg  Chain  Co.,  118  Iowa  698,  92  N.  W. 
712. 

Exorbitant  and  unnecessary  expenses  dis- 
allowed.—  City  Item  Co-operative  Printing 
Co.  y.  Phoenix  Furniture  Concern,  108  La. 
258,  32  So.  469;  Schwartz  V.  Keystone  Oil 
Co.,  153  Pa.  St.  283,  25  Atl.  1018;  Braman 
i;.  Farmers'  L.  &  T.  Co.,  114  Fed.  18,  51 
C.  C.  A.  644. 

Expenditures  after  the  receiver  should  have 
heen  discharged  will  be  disallowed  as  charges 
against  the  estate.  Forrester  v.  Boston,  etc., 
Consol.  Copper,  etc.,  Min.  Co.,  30  Mont.  181, 
76  Pac.  2,  holding  that  such  charges  will  not 
be  allowed,  except  perhaps  a  reasonable  sum 
for  the  services  of  a  bookkeeper  aiding  in 
rendering  accounts  to  the  court. 

Expenses  not  within  the  scope  of  the  re- 
ceivership will  be  disallowed.  In  re  Kaiser, 
92  Minn.  444,  100  N.  W.  214. 

70.  Employment  and  selection  see  supra, 

IV,  F,  6,  e,  (V). 

Of  parties  see  supra,  V,  C,  4. 
Priority  see  supra,  V,  B,  1,  f,  (iii). 

71.  See  supra,  IV,  F,  6,  e,  (v),  (a). 

72.  California. — McLane  f.  Placerville,  etc., 
E.  Co.,  66'  Cal.  606,  6  Pac.  748. 

District  of  Columbia. —  Cake  v.  Woodbury, 
3  App.  Cas.  60. 

Georgia. —  New  York  Cent.  Trust  Co.  V. 
Thurman,  94  Ga.  735,  20  S.  E.  141;  Loudon 

V.  Coleman,  62  Ga.  146. 

loiva. — ^How  v>  Jones,  60  Iowa  70,  14  N.  W. 
193. 

Michigan. —  In  re  Angell,  131  Mich.  345, 
91  N.  W.  611. 

Minnesota. — Olson  v.  State  Bank,  72  Minn. 
320,  75  N.  W.  378. 

Missouri. —  St.  Louis  v.  St.  Louis  Gas- 
Light  Co.,  11  Mo.  App.  243  {affirmed  in  87 
Mo.  224]. 

IVetu  Jersey. —  Strauss  v.  Casey  Mach.,  etc., 
Co.,  (Ch.  1907)  66  Atl.  958,  counsel  employed 
in  another  state. 

Tennessee. —  See  State  v.  Edgefield,  etc.,  R. 
Co.,  4  Baxt.  92. 

ZJtah.—Gej&er  Min.  Co.  v.  Salt  Lake  Bank, 
16  Utah  163,  51  Pac.  151. 

Washington. —  Oudin,  etc.,  Fire  Clay  Min., 
etc.,  Co.  V.  Cole,  35  Wash,  647,  77  Pac. 
1066. 

West  Virginia. —  Crumlish  v.  Shenandoah 
Valley  R.  Co.,  40  W.  Va.  627,  22  S.  E.  90. 

Wisconsin. — Harrigan  V.  Gilchrist,  121  Wis. 
127,  99  N.  W.  909. 

United  States.— Elk  Folk  Oil,  etc.,  Co.  V, 
Foster,  99  Fed.  495,  39  C.  C.  A.  615. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §§  184, 
385. 

A  stipulation  by  the  parties  to  a  suit  that 
a  receiver  acted  as  a  receiver  of  the  court, 

and  should  be  protected,  authorizes  the  allow- 
ance of  a  roasoTiable  sum  for  couiisol  fens  for 
the  receiver.    Kelsey  v.  Sargent,  2  N.  Y.  St. 


A  receiver  should  not  be  surcharged  with 
part  of  the  attorney's  fees  paid  by  him  after 
obtaining  approval  of  the  bill  by  the  court. 
In  re  Angell,  131  Mich.  345,  91  N.  W.  611. 

If  an  improper  person  is  employed  by  the 
receiver  (see  supra,  IV,  F,  6,  e,  (v),  (b)  ), 
it  is  held  that  fees  should  not  be  allowed 
(Farwell  v.  Great  Western  Tel.  Co.,  161  111. 
522,  44  N.  E.  891;  Veith  v.  Ress,  60  Nebr. 
52,  82  N.  W.  116),  as  where  the  services  were 
rendered  in  a  manner  influenced  by  the  at- 
torney's connection  with  the  adverse  party 
(Clapp  V.  Clapp,  49  Hun  (N.  Y.)  195,  1  N.  Y. 
Suppl.  919,  4  Silv.  Sup.  379,  7  N.  Y.  Suppl. 
495  [affirmed  in  125  N.  Y.  693,  26  N.  E. 
751);  l3ut  if  no  objection  is  made  to  such 
an  attorney  (Geyser  Min.  Co.  v.  Salt  Lake 
Bank,  16  Utah  163,  51  Pac.  151),  and  his 
services  were  valuable  and  performed  with 
fidelity  (Clapp  v.  Clapp,  supra)  reasonable 
compensation  may  be  allowed.  That  counsel 
for  a  receiver  is  the  latter's  partner  is  no  ob- 
jection to  the  allowance  of  his  attorney's  fees, 
where  it  appears  that  the  receiver  is  not  to 
share  in  the  compensation.  Matter  of  Simp- 
son, 36  N.  Y.  App.  Div.  562,  55  N.  Y.  Suppl. 
697  [affirmed  in  158  N.  Y.  720,  53  N.  E. 
1132]. 

Where  the  same  counsel  represents  a  cred- 
itor as  well  as  the  receivers  of  an  insolvent, 
fees  will  not  be  allowed  from  both  sides.  In 
re  Sheets  Lumber  Co.,  52  La.  Ann.  1337,  27 
So.  809. 

Previous  payment  by  receiver  required. — 

It  has  been  held  that  where  a  receiver  em- 
ploys counsel  on  his  own  responsibility,  an 
allowance  will  not  be  made  him  therefor,  un- 
less he  has  actually  paid  such  fees,  although 
they  were  necessary,  and  such  as  the  court 
would  have  authorized  if  application  had 
been  made  in  advance.  Henry  v.  Henry,  103 
Ala.  582,  15  So.  916. 

Negligence  and  mismanagement. — A  re- 
ceiver who  has  managed  the  property  care- 
lessly and  negligently  will  not  be  allowed 
credits  for  counsel  fees.  Reeves'  Appeal,  3 
Walk.  (Pa.)  199. 

Maintaining  appointment. —  In  Cowdrey  r. 
Railroad  Co.,  6  Fed.  Cas.  No.  3,293,  1  Woods 
331,  it  was  held  that  fees  incurred  in  resist- 
ing a  motion  for  his  removal  were  properly 
allowed  as  a  charge  against  the  trust  fund, 
when  it  appeared  that  he  had  acted  in  good 
faith  and  with  integrity  of  purpose,  al- 
tliough  it  further  appeared  that  there  were 
apparent  grounds  for  the  motion.  And 
in  Kimmerle  v.  Dowagiac  Mfg.  Co..  105  Mich. 
640,  63  N.  W.  529,  it  was  held  that  whore, 
pending  a  receivership,  a  settlement  was 
efi'ectcd  whereby  plaintiff  should  pay  half  the 
expenses  of  the  receiver,  and  certain  defend- 
ants the  other  half,  thereby  recognizing  the 
propriety  of  the  appointment  and  tlie  re- 
coivor'a  right  to  compensation,  a  claim  for  at- 
torney's fees   incurred  by   the  receiver  in 
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sanctioned  by  the  court,  but  also  when  it  was  not  previously  authorized,  if  the 
expense  has  been  incurred  in  the  exercise  of  a  sound  discretion.'^  But  such  allow- 
ance will  be  made  only  for  services  requiring  legal  skill,  and  not  for  the  perform- 
ance of  the  ordinary  duties  which  the  office  imposes  on  the  receiver  himself,'* 
or  for  services  which  were  not  rendered  to  the  receiver,'^  or  for  services  which  were 
not  in  behalf  of  the  interests  represented  by  the  receiver  or  which  were  rendered  in 
matters  with  which  the  estate  in  the  receiver's  hands  had  no  concern,'^  or  in 
which  the  interest  only  of  the  receiver  personally  may  be  involved,"  or  for 
services  the  necessity  for  which  had  been  caused  by  the  receiver)'^  and  the  court 


attempting  to  maintain  its  appointment  is  a 
proper  charge.  Compare  Saulsbury  v.  Lady 
Ensley  Coal,  etc.,  Co.,  110  Ala.  585,  20  So.  72, 
infra,  note  79.  But  where  a  receiver  has 
counsel  who  appears  for  him  in  resistance  to 
a  motion  to  remove  him,  other  counsel,  em- 
ployed by  a  person  other  than  the  receiver,  to 
aid  in  this  resistance  is  not  entitled  to  com- 
pensation out  of  the  corporate  effects.  Ander- 
son V.  Fidelity,  etc.,  Co.,  100  Ga.  739,  28  S.  E. 
463. 

Property  or  funds  liable  see  supra,  V,  C,  1. 

Party  appointed  to  collect. —  Under  a  di- 
rection of  the  court  upon  adjudicating  liens, 
allowing  one  of  defendants,  a  lien-holder, 
to  collect  certain  policies  of  insurance  on 
property  involved  which  had  been  burned,  such 
party  will  be  allowed  his  reasonable  expenses 
in  the  employment  of  competent  attorneys  to 
effect  the  collection,  although  the  collection 
was  made  without  suit,  the  insurance  com- 
pany having  at  one  time  refused  to  pay  more 
than  a  certain  part  of  the  loss.  Abbott  V. 
Downer,  54  Iowa  687,  7  N.  W.  147. 

73.  See  supra,  IV,  F,  6,  e,  (v),  (a). 

74.  Saulsbury  v.  Lady  Ensley  Coal,  etc., 
Co.,  110  Ala.  585,  20  So.  72.  tlius  he  may 
have  an  attorney  to  obtain  for  him  a  neces- 
sary order  of  court  to  sell  a  stock  of  goods, 
but  he  can  carry  out  the  order  as  well  as  the 
attorney.  Henry  v.  Henry,  103  Ala.  582,  15 
So.  916.  No  legal  skill  is  required  in  insur- 
ing and  repairing  storehouses  and  renting 
them  out  and  collecting  rents.  Henry  v. 
Henry,  supra.  If  a  demand  is  made  upon 
the  receiver  of  questionable  legality,  he  may 
have  legal  advice  and  aid  in  reference  to  it. 
If  he  has  a  demand  upon  another  whose 
legality  is  questioned,  or  which  requires  legal 
aid  to  enforce  it,  he  may  have  an  attorney. 
Henry  v.  Henry,  supra. 

Reports. — A  receiver  is  not  entitled  to  an 
allowance  for  disbursements  to  attorneys  for 
making  reports  to  the  court,  involving  noth- 
ing more  than  a  simple  narrative  of  his  acts, 
and  an  account  of  his  receipts  and  disburse- 
ments. Dalliba  v.  Winschell,  11  Ida.  364,  82 
Pac.  1€7,  114  Am.  St.  Rep.  267;  Wilkinson 
V.  Washington  Trust  Co.,  102  Fed.  28,  42 
C.  C.  A.  140. 

75.  Forrester  v.  Boston,  etc.,  Consol.  Cop- 
per, etc.,  Min.  Co.,  30  Mont.  181,  76  Pac.  2 
(services  to  a  superintendent  in  charge  of  the 
corporate  property)  ;  Sowles  v.  National 
Union  Bank,  82  Fed.  139  (services  in  con- 
ducting the  suit  in  which  the  receiver  was 
appointed) . 
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76.  See  De  Hart  v.  Yaeger,  6  Leg.  Gaz, 
(Pa.)  118. 

Litigation  between  classes  of  creditors. — 

There  are  cases  in  which  a  receiver  has  been 
allowed  for  disbursements  in  contests  between 
different  classes  of  claimants  to  assets,  but  in 
substantially  all  of  them  it  will  be  found 
either  that  a  new  fund  has  been  created,  or 
an  existing  one  saved  from  depletion,  or 
sought  to  be,  which  fund  belonged  to  the  clasS' 
in  aid  of  which  the  receiver  acted;  so  that 
the  allowance  was  in  fact  paid  out  of  the 
fruits  of  the  receiver's  acts.  Atty.-Gen.  V, 
North  American  L.  Ins.  Co.,  91  N.  Y.  57,  43 
Am.  Rep.  648 ;  Speiser  v.  Merchants'  Exch.. 
Bank,  110  Wis.  506,  86  N.  W.  243.  In  no 
case,  save  as  costs  are  taxable  by  statute,, 
should  a  fund  belong  to  one  litigant  be  de- 
pleted to  pay  the  expenses  of  his  antagonist, 
either  directly  or  indirectly  in  the  form  of 
allowance  to  a  receiver.  Roller  i".  Paul,  106 
Va.  214,  55  S.  E.  558;  Speiser  v.  Merchants' 
Exch.  Bank,  110  Wis.  506,  86  N.  W.  243; 
Petersburg  Sav.,  etc.,  Co.  v.  Dellatorre,  70' 
Fed.  643,  7  C.  C.  A.  310. 

Services  rendered  to  a  corporation  before 
appointment  of  a  receiver  is  a  debt  of  the 
corporation,  and  not  a  charge  against  the 
property  in  the  receiver's  hands,  although  the 
attorney  becomes  attorney  for  the  receiver. 
Matter  of  Little,  47  N.  Y.  App.  Div.  22,  62 
N.  Y.  Suppl.  27  [affirmed  in  165  N.  Y.  643, 
59  N.  E.  1125]. 

77.  Saulsbury  v.  Lady  Enslev  Coal,  etc.,, 
Co.,  110  Ala.  585,  20  So.  72,  holding  that  the 
giving  of  a  bond  is  a  part  of  a  receiver's- 
necessary  qualification;  it  is  his  duty  to  pre- 
pare and  execute  it,  and  he  is  not  entitled  to 
compensation  for  services  of  an  attorney  in 
preparing  it. 

Fees  by  the  receiver  for  prosecuting  his 
own  claim  against  the  estate  for  his  com- 
pensation and  for  the  allowance  of  attorney'* 
fees  have  been  held  not  allowable,  the  receiver 
being  personally  liable  therefor.  Dalliba  V. 
Winschell,  11  Ida.  364,  82  Pac.  107,  114  Am. 
St.  Rep.  267.  See  also  Sowles  v.  National 
Union  Bank,  82  Fed.  139. 

In  criminal  proceedings. — Allowance  cannot 
be  made  for  services  of  the  receiver's  attorney 
in  criminal  proceedings.  Matter  of  Little,  47 
N.  Y.  App.  Div.  22,  62  N.  Y.  Suppl.  27 
[affirmed  in  165  N.  Y.  643,  59  N.  E.  1125]. 

78.  Saulsbury  v.  Ladv  Ensley  Coal,  etc.^ 
Co.,  110  Ala.  585,  20  So.  72,  holding  that 
where  the  necessity  for  application  by  a  re- 
ceiver for  orders  to  succeeding  receivers  tff 
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will  not  make  an  allowance  for  services  which  were  not  in  the  proper  pursuit  of 
the  receiver's  duties.''^ 

b.  Determination  of  Allowance. When  an  allowance  is  made,  it  is  held 
that  it  will  not  be  directly  to  the  attorney,  but  to  the  receiver,  as  a  proper  expendi- 
ture made  by  him,^^  and  counsel  must  first  look  to  the  receiver, who  may  pay 
his  fees  out  of  any  funds  that  come  into  his  hands  as  receiver,  and  then  be  entitled 
to  a  credit  for  the  same  upon  settling  his  account. The  allowance  has  been 
made,  however,  upon  the  application  either  of  the  receiver,^*  or  of  the  attorney 
himself,     or  a  regular  salary  for  his  services  is   fixed  in   advance  by  the 


pay  laborers  employed  by  him  was  due  to  his 
voluntary  resignation,  he  is  not  entitled  to 
compensation  for  attorney's  fees  in  making 
the  application  and  procuring  the  orders. 

79.  Utica  Ins.  Co.  v.  Lynch,  2  Barb.  Ch. 
(N.  Y.)  573,  holding  that  a  receiver,  upon 
the  passing  of  his  accounts,  is  not  entitled 
to  an  allowance  out  of  a  fund  in  his  hands 
as  receiver,  for  counsel  fees  which  he  has  paid 
on  an  unsuccessful  defense  to  a  suit  brought 
against  him  by  the  owner  of  such  fund;  nor 
for  the  expenses  of  an  unsuccessful  appeal 
brought  by  him  from  the  decree  in  such  suit, 
neither  the  defense  nor  the  appeal  being 
made  by  him  in  his  capacity  of  receiver,  but 
as  a  defendant  in  that  suit,  the  court  holding 
further  that  even  if  he  had  acted  as  receiver 
he  would  not  have  been  entitled  to  charge 
the  expenses  of  an  unsuccessful  appeal  upon 
a  fund  in  his  hands  belonging  to  the  re- 
spondents in  such  appeal. 

Resisting  applications. — A  receiver  cannot 
charge  the  fund  with  counsel  fees  for  resisting 
applications  which  should  not  have  been  op- 
posed. In  re  Union  Bank,  37  N,  J.  Eq.  420 
{^reversed  on  other  grounds  in  38  N.  J.  Eq. 
265]  (one  application  by  creditors  for  an 
order  requiring  the  receiver  to  furnish  a 
statement  of  assets,  and  another  to  require 
him  to  account)  ;  Clapp  i;.  Clapp,  49  Hun 
(N.  Y.)  195,  1  N.  Y.  Suppl.  919,  4  Silv.  Sup. 
379,  7  N.  Y.  Suppl.  495  [affirmed  in  125 
N.  Y.  693,  26  N.  E.  751]. 

Defending  appeal  from  order  of  appoint- 
ment.—  So  it  is  held  that  a  receiver  is  not 
entitled  to  compensation  for  services  of  an 
attorney  in  defending  an  appeal  by  defendant 
from  the  appointing  order,  since  the  duty  of 
sustaining  the  appointment  rests  on  plaintiff 
in  such  action.  Saulsbury  v.  Lady  Ensiey 
Coal,  etc.,  Co.,  110  Ala.  585,  20  So.  72. 

80.  Province  of  court  see  supra,  IV,  F,  6, 
(V),  (A). 

Character  of  services  see  supra,  text  and 
notes  74-79. 

81.  Sullivan  v.  Gage,  145  Cal.  759,  79  Pac. 
537;  Joost  v.  Bennett,  123  Cal.  424,  56  Pac. 
43;  Portland  First  Nat.  Bank  v.  Oregon 
Paper  Co.,  42  Oreg.  398,  71  Pac.  144,  971; 
Crumlish  v.  Shenandoah  Valley  R.  Co.,  40 
W.  Va.  627,  22  S.  E.  90;  Harrigan  v.  Gil- 
christ, 121  Wis.  127,  99  N.  W.  909.  See  also 
McLane  v.  Placerville,  etc.,  R.  Co.,  66  Cal. 
fi06,  6  Pac.  748;  Geyser  Min.  Co.  v.  Salt  Lake 
Bank,  16  Utah  163,  51  Pac.  151;  U.  S.  v. 
Church  of  Jesus  Christ,  etc.,  6  Utah  9,  21 
Pac.  503;  Oudin,  etc.,  Fire  Clay  Min.,  etc., 
Co.  V.  Cole,  35  Wash.  647,  77  Pac.  1060. 
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Time  of  making  allowance. — An  allowance 
for  services  of  the  receiver's  attorney  on  the 
accounting  should  not  be  made  before  ren- 
dition of  the  services.  Matter  of  Little,  47 
N.  Y.  App.  Div.  22,  62  N.  Y.  Suppl.  27  [af- 
firmed in  165  N.  Y.  643,  59  N.  E.  1125]. 

During  the  progress  of  the  administration 
reasonable  amounts  for  expenses  of  that  char- 
acter upon  account  may  be  awarded.  Harri-. 
gan  V.  Gilchrist,  121  Wis.  127,  99  N.  W.  909. 
The  full  value  of  their  services  will  not  be 
allowed  attorneys  at  such  stages,  but  only  a 
part  thereof ;  and  the  balance  will  be  allowed 
to  stand  until  the  litigation  is  disposed  of 
and  the  court  can  see  whether  or  not  the 
property  in  the  receiver's  hands  will  suffice  to 
pay  all  expenses,  and  the  court  will  then  de- 
cide what  final  allowance  should  be  made. 
Central  Trust  Co.  v.  Wabash,  etc.,  R.  Co.,  23 
Fed.  675. 

Notice  and  procedure. —  There  is  no  usual 
method  of  procedure  with  reference  to  making 
allowances  in  favor  of  attorneys  who  hava 
been  employed  by  the  receiver  with  the  sanc- 
tion of  the  court.  In  the  absence  of  any 
well-settled  rule  of  practice  or  general  order 
governing  the  subject,  applications  to  fix  the 
compensation  of  counsel  ought  to  be  accom- 
panied with  notice  to  all  parties  in  interest 
or  to  their  solicitors  of  record,  and  such  ap- 
plications ought  not  to  be  heard  ex  parte, 
unless  the  parties,  when  notified  of  the  appli- 
cation, fail  to  appear.  Merchants'  Bank  V. 
Crysler,  67  Fed.  388,  14  C.  C.  A.  444.  See 
also  In  re  Commonwealth  F.  Ins.  Co.,  32  Hun 
(N.  Y.)  78. 

82.  Ryckman  v.  Parkins,  5  Paige  (N.  Y.) 
543;  State  v.  Edgefield,  etc.,  R.  Co.,  4  Baxt. 
(Tenn.)  92. 

83.  Cake  v,  Woodbury,  3  App.  Cas.  (D.  C.) 
60;  State  V.  Edgefield,  etc.,  R.  Co.,  4  Baxt. 
(Tenn.)  92.  See  also  U.  S.  v.  Church  of 
Jesus  Christ,  etc.,  6  Utah  9,  21  Pac.  503. 

Taxed  after  term  see  State  v.  Active  Bldg,, 
etc.,  Assoc.,  102  Mo.  App.  675,  77  S.  W.  171. 

84.  See  Henry  v.  Henry,  103  Ala.  582.  15 
So.  916;  State  V.  Germania  Bank,  103  Minn. 
129,  114  N.  W.  651. 

85.  See  Farwell  v.  Great  Western  Tel.  Co., 
161  HI.  522,  44  K  E.  891;  Richter  v. 
Schroeder,  110  111.  112;  Matter  of  Little,  47 
N.  Y.  App.  Div.  22,  62  N.  Y.  Suppl.  27 
[affirmed  in  165  N.  y.  643,  59  N.  E.  1125] 
(holding  that  the  ]-»ropor  niothod  for  obtain- 
ing an  allowance  of  cminsol  foes  for  services 
rendered  upon  the  accounting  is  for  the  at- 
torney to  conduct  the  proceedings,  and  then, 
upon  the  entry  of  the  final  order,  to  apply 
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court .  It  is  not  necessary  in  all  cases  that  the  court  hear  evidence  as  to  the  amount 
of  compensation  to  be  allowed  a  receiver  as  counsel  fees.^^  It  is  a  matter  very  largely 
within  the  discretion  of  the  trial  court/^  and,  if  the  facts  are  such  that  the  court 
feels  at  liberty  to  act  without  the  assistance  of  such  evidence,  it  may  do  so.^^ 
Such  allowances  are  not  a  matter  of  course,  but  they  should  be  carefully  scru- 
tinized by  a  chancellor.  If  they  are  unnecessary  or  extravagant  they  should 
be  reduced  or  disallowed  altogether,  although  on  the  other  hand,  like  all  ques- 
tions of  costs  in  courts  of  equity,  allowances  of  this  kind  are  largely  discretionary, 
and  the  action  of  the  court  below  is  treated  as  presumptively  correct,  and  if  it 
does  not  appear  plainly  that  there  has  been  an  abuse  of  discretion,  the  action  of 
the  court  will  be  upheld.  Such  allowances  are  to  be  governed  by  the  reason- 
able necessities  in  that  regard,  assuming  that  the  receiver  has  properly  discharged 
the  duties  which  belong  to  him  personally  to  perform,  the  time  necessarily  spent 
in  the  administration,  the  grade  of  service  required,  the  efficiency  of  that  rendered, 
the  benefit  to  the  trust,  the  fidelity  displayed,  and  all  other  circumstances  throw- 
ing light  on  the  question, the  rate  to  be  that  ordinarily  paid  for  somewhat  similar 
services  in  official  lines. 


for  and  obta^irL  an  allowance)  ;  Hammond  v. 
Atlee,  15  Tex.  Oiv.  App.  267,  39  S.  W.  600; 
Merchants'  Bank  v.  Crvsler,  67  Fed.  388,  14 
C.  C.  A.  444. 

86.  See  State  v.  Germania  Bank,  103  Minn. 
129,  114  N.  W.  651;  Hammond  v.  Atlee,  15 
Tex.  Civ.  App.  267,  39  S.  W.  600. 

87.  Welch  \j.  Renshaw,  14  Colo.  App.  526, 
59  Pac.  967;  Hickey  v.  Parrot  Silver,  etc., 
Co.,  32  Mont.  143,  79  Pac.  698,  108  Am.  St. 
Rep.  510.  But  see  Hammond  v.  Atlee,  15 
Tex.  Civ.  App.  267,  39  S.  W.  600. 

But  on  a  reference  to  settle  a  receiver's 
account  and  report  the  amount  of  counsel 
fees,  it  has  been  lield  that  evidence  of  the 
reasonable  value  thereof  should  be  adduced. 
Clapp  V.  Clapp,  49  Hun  (N.  Y.)  195,  1  N.  Y. 
Suppl.  919,  4  Silv.  Sup.  379,  7  N.  Y.  Suppl. 
495  {affirmed  in  125  N.  Y.  693,  26  N.  E.  751], 
v^here  the  counsel  v\^as  an  improper  person 
by  reason  of  his  relation  to  one  of  the 
parties,  but  who  was  nevertheless  held  en- 
titled to  reasonable  compensation  for  services 
faithfully  rendered  the  receiver. 

88.  Welch  V.  Renshaw,  14  Colo.  App.  526, 
59  Pac.  967 ;  Bartholomew  v.  Union  Trust 
Co.,  36  Ind.  App.  328,  75  N.  E.  31. 

89.  Welch  V.  Renshaw,  14  Colo.  App.  526, 
59  Pac.  967. 

Where  the  court  has  personal  knowledge  of 
the  services  rendered  by  an  attorney  for  a 
receiver,  it  may  use  such  knowledge  without 
hearing  evidence  as  to  the  amount  which  it 
should  allow  for  attorney's  fees.  Olson  v. 
State  Bank,  72  Minn.  320,  75  N.  W.  378; 
Hickey  v.  Parrot  Silver,  etc.,  Co.,  32  Mont. 
143,  79  Pac.  698,  108  Am.  St.  Rep.  510. 

90.  Schwartz  v.  Kevstone  Oil  Co.,  153  Pa. 
St.  283,  25  Atl.  1018;  Boston  Safe-Deposit, 
etc.,  Co.  V.  Chamberlain,  66  Fed.  847,  14 
C.  C.  A.  363. 

91.  Graham  v.  Carr,  :  3  N.  C.  449,  45 
S.  E.  847;  Crumlish  v.  Shenandoah  Valley  R. 
Co.,  40  W.  Va.  627,  22  S.  E.  90;  Stuart  v. 
Boulware,  133  U.  S.  78,  10  S.  Ct.  242,  33 
L.  ed.  568. 

92.  Colorado. —  Welch  v.  Renshaw,  14  Colo. 
App.  526,  59  Pac.  967. 
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Iowa.—  Ahhoii  v.  Downer,  54  Iowa  687,  7 
N.  W.  147. 

Nebraska. —  Stone  v.  Omaha  F.  Ins.  Co., 
61  Nebr.  834,  86  N.  W\  468.  . 

Oregon. —  Kerslake  v.  Brower  Lumber  Co., 

40  Oreg.  44,  66  Pac.  437. 
Pennsylvania. —  hi   re   Mansfield,    34  Pa. 

Super.  Ct.  413. 

United  States. —  Braman  v:  Farmers'  L.  & 
T.  Co.,  114  Fed.  18,  61  C.  C.  A.  644. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  385. 

Where  the  value  of  services  rendered  to  a 
receiver  is  admitted  or  clearly  established 
it  is  an  abuse  of  discretion  of  the  trial  court 
to  order  the  attorney's  claim .  for  such  serv- 
ices to  be  reduced  a  certain  amount  below 
such  value  on  the  ground  that  the  corpora- 
tion is  insolvent  and  the  creditor  will  be 
compelled  to  lose  a  large  proportion  of  their 
claim,  and  that  the  attorney  received  a  large 
volume  of  business  from  one  client.  Stone 
V.  Omaha  F.  Ins.  Co.,  61  Nebr.  834,  86  N.  W. 
468. 

93.  Olson  V.  State  Bank,  72  Minn.  320,  75 
N.  W.  378  (taking  into  consideration  the 
character  of  legal  services  theretofore  ren- 
dered by  counsel,  and  the  amount  already 
allowed  on  account  thereof)  ;  Silvers  v.  Mer- 
chants', etc.,  Sav.  Fund,  etc..  Assoc.,  (N.  J. 
Ch.  1903)  56  Atl.  294;  Harrigan  v.  Gilchrist, 
121  W^is.  127,  99  N.  W.  909.  And  see  Lem- 
beck  V.  Jarvis  Terminal  Cold  Storage  Co., 
68  N.  J.  Eq.  352,  59  Atl.  565;  U.  S.  V. 
Chur3h  of  Jesus  Christ,  etc.,  6  Utah  9,  21 
Pac.  503-524;  Oudin,  etc..  Fire  Clay  Min., 
etc.,  Co.  V.  Cole,  35  Wash.  647,  77  Pac.  1066; 
Cake  V.  Mohun,  164  U.  S.  311,  17  S.  Ct.  100, 

41  L.  ed.  447  (in  which  cases  fees  allowed 
are  held  not  excessive)  :  Drey  v.  Watson,  138 
Fed.  792,  71  C  C.  A.  158  (fee  held  excess- 
ive) ;  Montgomery  v.  Petersburg  Sav.,  etc., 
Co.,  70  Fed„  746,  17  C.  C.  A.  360  (fee  held 
adequate ) . 

94.  Harridan  v.  Gilchrist,  121  Wis.  127, 
99  N.  W.  909.  But  the  allowance  should  not 
be  made  upon  the  scale,  which  is  not  un- 
common in  the  case  of  receivers,  that  they 
may  pay  with  great  liberality  because  they 
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3.  Compensation  —  a.  Right  to  —  (i)  In  General.  Ordinarily  a  receiver 
is  entitled  to  a  reasonable  compensation  for  his  services  properly  performed/® 
until  the  termination  of  the  receivership/^  but  not  thereafter.®^  Such  right  does 
not  depend  upon  the  correctness  of  the  order  of  appointment,  where  the  appoint- 
ment has  been  made  by  a  court  having  general  jurisdiction  to  take  such  action/^ 
or  upon  the  result  of  the  litigation.^ 


are  not  using  their  own  property  or  money 
to  make  such  payments.  This  has  become  by 
far  too  common  a  criterion  to  be  supported, 
or  allowed  to  be  followed,  by  the  courts. 
Clapp  V,  Clapp,  49  Hun  (N.  Y.)  195,  1  F.  Y. 
Suppl.  919,  4  Silv.  Sup.  379,  7  N.  Y.  Suppl. 
495  {affirmed  in  125  N.  Y.  693.  26  N.  E. 
751]. 

If  the  fund  is  small  care  must  be  taken  not 
too  greatly  to  deplete  the  same  by  allowances 
for  attorney's  fees,  although  the  services  ren- 
dered were  valuable  and  involved  much  labor 
and  time.  Standard  Cotton  Seed  Oil  Co.  v. 
Excelsior  Refining  Co.,  108  La.  74,  32  So. 
221.  See  also  Kernochan  v.  Ballance,  26 
Misc.  (N.  Y.)  435,  56  N.  Y.  Suppl.  132. 

Itemized  account. —  The  better  way  to  de- 
termine the  proper  amount  to  be  allowed  a 
receiver  for  legal  assistance  is  to  view  the 
whole  situation  from  the  standpoint  of  the 
results  accomplished  in  the  end,  without  much 
or  any  regard  to  any  itemized  account.  Har- 
rigan  r.  Gilchrist,  121  Wis.  127,  99  N.  W. 
909.  Such  account  need  not  be  required. 
Greeley  v.  Provident  Sav.  Bank,  103  Mo.  212, 
15  S.  W.  429;  Harrigan  v,  Gilchrist,  121 
Wis.  127,  99  N.  W.  909. 

For  extraordinary  services.— The  matter 
of  the  allowance  of  compensation  to  attorneys 
for  receivers  for  extraordinary  services  abovei 
the  am.ount  fixed  for  their  general  services  is 
within  the  discretion  of  the  court.  State  v. 
Germania  Bank,  103  Minn.  129,  114  N.  W. 
651. 

Where  the  attorney  asks  for  a  certain  sum 

the  court  should  not  direct  a  receiver  to  pay 
his  attorney  more  than  that  amount,  even 
though  there  be  evidence  justifying  a  larger 
charge.    Richter  v.  Schroeder,  110  111.  112. 

Under  an  agreement  void  as  to  division  of 
fees.— In  Hammond  IK  Atlee,  15  Tex.  Civ. 
App.  267,  39  S.  W.  600,  it  was  held  that  an 
agreement  between  the  receiver  and  his  at- 
torney that  they  should  bring  suit  on  claims 
and  divide  the  ten  per  cent  attorney's  fees 
stipulated  for  in  the  obligations  was  void  as 
to  the  provision  for  division  but  that  the  re- 
ceiver having  accepted  and  performed  the 
service  with  the  understanding  that  he  would 
receiver  five  per  cent  and  in  Ids  prayer  hav- 
ing declared  that  he  was  content  with  that 
amount,  he  cannot  be  allowed  any  more. 

95.  Priority  of  receiver's  compensation  see 
supra,  V,  B,  1,  f,  (n). 

96.  Ruprecht  v.  Henrici,  127  111.  App.  350; 
Hickey  V.  Parrot  Silver,  etc.,  Co.,  32  Mont. 
143,  79  Pac.  698,  108  Am.  St.  Rep.  510; 
Matter  of  Little,  47  N.  Y.  App.  Div.  22,  62 
N  Y.  Siippl.  27  [afnrmed  in  165  N.  Y.  643, 
o9  ^.  E.  1125];  Berry  v.  Jones,  11  Heisk. 
(Tenn.)  206.  27  Am.  Rep.  742.  See  also 
Joplm  Supply  Co.  V.  Brennerman,  99  Mo. 
App.  657,  74  S.  W.  405. 


A  master  in  chancery,  acting  as  receiver, 

acts  in  a  distinct  character,  and  is  entitled 
to  compensation  as  receiver.  Arthur  v. 
Master  in  Equity,  Harp.  Eq.  (S.  C.)  47. 

The  surviving  receiver  is  entitled  to  fees 
for  his  services  rendered  after  the  death  of 
his  colleague  and  of  a  trustee  of  the  same 
estate,  as  he  does  not  thereby  become  functus 
officio.  Burroughs  v.  Bunnell,  70  Md.  18,  16 
Atl.  447. 

Fund  not  subjected  to  claims  against  re- 
ceiver.—  Hamburger  v.  Durasmont,  4  Ohio  S. 
&  C.  PI.  Dec.  232,  3  Ohio  N.  P.  222,  holding 
that  an  action  will  not  lie  to  compel  the 
receiver  to  fix  the  value  of  his  services  and 
direct  payment  of  the  same  to  satisfy  the 
claim  of  a  judgment  creditor  of  the  receiver. 

97.  Forrester  v.  Boston,  etc.,  Copper,  etc., 
Min.  Co.,  32  Mont.  240,  79  Pac.  1061,  al- 
though he  should  have  been  discharged  at  an 
earlier  date. 

Time  of  making  objections.— Where  an  or- 
der of  court  is  made  that  a  railroad  receiver 
shall  be  paid  a  monthly  salary  for  his  serv- 
ices until  he  shall  be  discharged,  and  he 
continues  to  act  as  receiver,  making  quar- 
terly reports  showing  the  payment  to  himself 
of  such  compensation  each  month,  and  such 
reports  are  confirmed  witliout  objection,  and 
no  steps  are  taken  by  those  interested  to 
have  him  discharged,  objections  afterward 
filed  to  his  reports  and  compensation,  on  the 
ground  that  he  ought  to  have  been  discharged 
years  before,  should  be  overruled,  and  the 
compensation  allowed  as  long  as  he  continues 
to  act.  Dillingham  v.  Moran,  81  Fed.  759, 
26  C.  C.  A.  596,  101  Fed.  933,  42  C.  C.  A. 
91. 

98.  Hickey  v.  Parrot  Silver,  etc.,  Co.,  32 
Mont.  143,  79  Pac.  698,  108  Am.  St.  Rep. 
510;  Matter  of  Grand  Cent.  Bank,  27  Misc. 
(N.  Y.)  116,  57  N.  Y.  Suppl.  418  [affirmed 
in  42  Y.  App.  Div.  157,  58  N.  Y.  Suppl. 
1022],  holding  that  a  discharged  receiver 
cannot  intervene  in  a  proceeding  against 
a  fund  discovered  after  his  discharge,  to 
secure  fees  on  its  distribution. 

99.  St.  Louis,  etc.,  R.  Co.  c.  Wear.  135  Mo. 
230,  36  S.  W.  658,  33  L.  R.  A.  641 :  Nutter 
V.  Brown,  58  W.  Va.  237.  52  S.  E.  88,  1 
L.  R.  A.  N.  S.  1083;  Xorthwestoru  Iron  Co. 
r.  Land,  etc.,  Imp.  Co.,  92  Wis.  487,  66  X.  W. 
515. 

A  receiver  whose  appointment  is  revoked 
or  reversed  on  appeal  is  entitled  to  compen- 
sation for  services  rendered  before  the  re- 
ceivershi]-*  Ivas  been  thus  terminated.  Hickev 
r.  Parrot  Silver,  etc.,  Co.,  32  Mont.  143.  79 
Pac.  698,  108  Am.  St.  Rep.  510:  ^''ew 
Birmingham  Iron,  etc.,  Co.  r.  Blevins,  (Tex. 
Civ.  App.  1897)  40  S.  W.  829. 

1.  Hojifensack  r.  Hopfensack.  61  How.  Pr. 
(N.  Y.)  498. 

[VII,  C,  3,  a,  (i)] 


468    [34  Cyc] 


RECEIVERS 


(ii)  When  Receiver  Party  to  Ca  use  or  Interested  Person?  Where 
a.  receiver  is  a  party  to  the  cause  or  an  interested  person,  the  general  rule  is  against 
the  allowance  of  any  compensation  for  his  services;  ^  but  where  the  appointment 
is  made  without  determining  that  the  service  shall  be  without  compensation,  the 
question  as  to  whether  an  allowance  shall  be  made  for  his  compensation  is  generally 
left  to  the  discretion  of  the  court  and  is  to  be  controlled  by  the  circumstances 
of  each  particular  case.^ 

(ill)  Forfeiture  of  Right — (a)  By  Negligence  or  Misconduct.  Neglect, 
recklessness,  or  misconduct  in  the  management  of  the  trust  estate  in  his  hands 
may  be  sufficient  to  deprive  a  receiver  of  all  right  to  compensation.^  So  where 
a  receiver  shows  want  of  capacity  in  the  management  of  property  intrusted  to 
him,  and  a  lack  of  appreciation  of  his  obligations  as  receiver,  his  claim  for  com- 
pensation may  be  rejected  or  reduced.^  But  where  there  is  nothing  in  the  admin- 
istration of  the  trust  to  convict  the  receiver  of  want  of  integrity  or  good  faith, 


Right  to  compensation  from  fund  not  de- 
pendent on  result  of  litigation  see  supra,  V, 
C,  2. 

2.  Eligibility  see  supra,  III,  F,  1,  c. 

3.  Meissler  v.  Meissler,  101  111.  App.  256; 
Todd  V.  Rich,  2  Tenn.  Ch.  107;  Brien  v.  Har- 
riman,  1  Tenn.  Ch.  467,  in  which  the  court 
say  that  the  appointment  of  such  a  person 
as  receiver  can  only  be  sustained  upon  the 
implied  condition  that  he  discharge  his  duties 
free  of  cost. 

A  surviving  partner,  appointed  receiver  at 
his  own  instance,  is  entitled  to  no  compensa- 
tion as  receiver,  in  the  absence  of  any  stipu- 
lation to  that  effect.  Slater  v.  Slater,  78 
N.  Y.  App.  Div.  449,  80  N.  Y.  Suppl.  363; 
Lennig  v.  Lennig,  15  Phi  la.  (Pa.)  283;  Berry 
V.  Jones,  11  Heisk.  (Tenn.)  206,  27  Am.  Rep. 
742;  Todd  Rich,  2  Tenn.  Ch.  107;  Blakeney 
V.  Dufaur,  15  Beav.  40,  51  Eng.  Reprint  451; 
Wilson  V.  Greenwood,  1  Swanst.  471,  36  Eng. 
Reprint  469,  1  Wil.  Ch.  223,  37  Eng.  Reprint 
97,  18  Rev.  Rep.  118. 

A  trustee  appointed  upon  his  own  under- 
taking in  a  suit  to  act  as  receiver  of  the 
trust  property  is  not  under  ordinary  circum- 
stances entitled  to  compensation  as  receiver. 
In  re  Bignell,  [1892]  1  Ch.  59,  61  L.  J.  Ch. 
334,  66  L.  T.  Rep.  K  S.  36,  40  Wkly.  Rep. 
305;  Pilkington  V.  Baker,  24  Wkly.  Rep. 
234. 

A  creditor  or  his  representative  should  not 
be  appointed  receiver  or  be  allowed  to  act ; 
but,  if  such  receiver  serves  without  objection 
made  to  him  or  to  the  court,  he  may  be  al- 
lowed a  reasonable  compensation.  Geyser 
Min.  Co.  V.  Salt  Lake  Bank,  16  Utah  163,  51 
Pac.  151.  A  creditor  going  into  possession 
as  quasi  mortgage  is  not  entitled  to  re- 
ceiver's fees.  Trimleston  v.  Hamill,  1  Ball 
&  B.  384,  12  Rev.  Rep.  38. 

4.  Meissler  v.  Meissler,  101  111.  App.  256; 
Slater  v.  Slater,  78  N.  Y.  App.  Div.  449,  80 
K  Y.  Suppl.  363;  In  re  Bignell,  [1892]  1  Ch. 
59,  61  L.  J.  Ch.  334,  66  L.  T.  Rep.  N.  S.  36, 
40  Wkly.  Rep.  305. 

5.  Idaho. —  Dalliba  v.  Winschell,  11  Ida. 
364,  82  Pac.  107,  114  Am.  St.  Rep.  267. 

Kentucky. —  Sanford  v.  Carr,  8  Ky.  L.  Rep. 
967,  defaulting  receiver. 

Minnesota. —  State  V.  Germania  Bank,  103 
Minn.  129,  114  N.  W.  651. 

[VII,  C,  3,  a,  (II)] 


ISlew  York. —  Clapp  v.  Clapp,  49  Hun  195, 
1  N.  Y.  Suppl.  919,  4  Silv.  Sup.  379,  7  N.  Y. 
Suppl.  495  [affirmed  in  125  N.  Y.  693,  26 
N.  E.  751]. 

Pennsylvania. —  Pangburn  V.  American 
Vault,  etc.,  Co.,  205  Pa.  St.  93,  54  Atl. 
508;  Schwartz  v.  Keystone  Oil  Co.,  153  Pa. 
St.  283,  25  Atl.  1018;  Reeves'  Appeal,  3  Walk. 
199. 

Wisconsin. —  Speiser  v.  Merchants'  Exch. 
Bank,  110  Wis.  506,  86  N.  W.  243,  holding 
that  secret  loaning  of  money,  resistance  of 
demands  for  accounting,  suppression  of  facts 
with  reference  to  his  handling  of  the  money, 
and  grossly  improper  expenditures  convict  a 
receiver  of  such  breaches  of  his  highest  and 
most  important  duties,  as  to  justify  the  en- 
tire disallowance  of  compensation. 

England. —  In  re  St.  George,  L.  R.  19  Ir. 
566. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  387. 

Where  the  receiver  has  dissipated  the  as- 
sets, such  conduct  is  a  sufficient  warrant  for 
a  disallowance  of  his  fees.  Carl  v.  Meyer,  51 
K  Y.  App.  Div.  5,  64  N.  Y.  Suppl.  1077. 

The  act  of  a  receiver  in  fraudulently  con- 
verting or  appropriating  the  moneys  in  his 
possession  operates  to  forfeit  all  right  or 
claim  to  any  commissions,  etc.,  and  this  irre- 
spective of  the  question  whether  he  is  or  is 
not  convicted  of  any  crime  in  respect  thereto. 
Fields  v.  U.  S.,  205  U.  S.  292,  27  S.  Ct.  791, 
51  L.  ed.  807. 

Where  the  receiver  of  an  estate  deposited 
funds  with  a  creditor  bank  without  any  ar- 
rangement for  interest  or  other  compensation 
to  the  estate  for  the  use  of  the  funds,  the 
receiver  was  not  entitled  to  an  allowance  of 
commissions.  Champlain  First  Nat,  Bank  v. 
Wood,  30  Misc.  (N.  Y.)  278,  63  N.  Y.  Suppl. 
324. 

An  excessive  claim  by  a  receiver  for  com- 
pensation for  his  services  is  not  necessarily 
a  fraudulent  charge,  particularly  where  he 
merely  declares  his  opinion  as  to  the  value  of 
his  services,  and  where  witnesses  of  known 
respectability  and  high  business  standing  give 
opinions  supporting  his  claim.  U.  S.  V. 
Church  of  Jesus  Christ,  etc.,  6  Utah  9,  21 
Pac.  503. 

6.  In  re  Sheets  Lumber  Co.,  52  La.  Ann. 
1337,  27  So.  809. 
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mere  want  of  foresight/  or  error  of  judgment/  in  developing  or  managing  the 
property  or  business,  is  no  reason  for  denying  him  compensation,  especially  where 
the  trust  has  been  administered  with  reasonable  success.^ 

(b)  By  Failure  to  Account.    A  receiver  who  neglects  his  duty  to  account 
runs  the  risk  of  having  his  claim  to  the  usual  commissions  or  salary  excepted  to 
and  disallowed.^^    But  if  the  parties  do  not  object  to  the  allowance  of  compensa- 
tion because  the  receiver  has  not  accounted  regularly,  it  has  been  held  that  the 
court  will  not  interfere/^ 

(iv)  Waiver  of  Right,  The  right  of  a  receiver  to  compensation  may  be 
relinquished  or  waived,  and  in  such  a  case  no  allowance  will  thereafter  be  made,^^ 
although  the  duties  of  the  office  prove  to  be  more  onerous  than  was  expected.^* 
So  it  is  competent  for  a  receiver,  on  being  appointed,  to  agree  to  look  entirely 
to  the  income  of  the  property  for  compensation,  and  such  an  agreement  is  a  com- 
plete defense  in  an  action  by  the  receiver  for  compensation  against  one  of  the 
parties  to  the  suit.^^  But  a  person  appointed  receiver  without  salary  may  be 
allowed  compensation  for  extraordinary  services,  although  no  request  therefor 
was  made  at  the  time  of  his  appointment.^^ 

(v)  Extra  Compensation.  As  a  general  rule  the  allowance  made  to  a 
receiver  for  his  services  must  be  held  sufficient  to  compensate  him  for  all  the  labor 
which  he  performs  in  connection  with  the  receivership^  and  as  a  result  he  is  not 
entitled  to  anything  in  addition  thereto/^  and  no  extra  compensation  will  be 
allowed  a  receiver  merely  because  he  discharged  the  duties  of  his  office  with  par- 
ticular fidelity  and  efficiency.      But  the  court  may,  in  its  discretion,  allow  its 


7.  Cowdrey  v.  Railroad  Co.,  6  Fed.  Cas. 
No.  3,293,  1  Woods  331. 

8.  Brett  v.  Brett,  4  N.  Y.  St.  704. 
Continuance  of  business  at  loss. —  The  mere 

fact  that  the  receiver  continues  the  business 
at  a  loss  furnishes  no  reason  for  denying  him 
compensation  [In  re  Red  River  Line,  115  La. 
867,  40  So.  250),  especially  where  no  objec- 
tion is  made  (Filkins  v.  Adams,  60  111.  App. 
410).  See  also  McDowell's  Appeal,  4  Pennyp. 
(Pa.)  384. 

9.  Cowdry  v.  Railroad  Co.,  6  Fed.  Cas.  No. 
3,293,  1  Woods  331. 

10.  See  supra,  VII,  A,  1  et  seq. 

11.  Stretch  v.  Gowdey,  3  Tenn.  Ch.  565; 
Bristowe  v.  Needham,  9  -  Jur.  N.  S.  1168,  8 
L.  T.  Rep.  N.  S.  652,  11  Wkly.  Rep.  926; 
Potts  V.  Leighton,  15  Ves.  Jr.  273,  33  Eng. 
Reprint  758;  White  v.  Lincoln,  8  Ves.  Jr. 
363,  7  Rev.  Rep.  71,  32  Eng.  Reprint  395. 
See  also  Trapaud  v.  Cormick,  1  Hog.  245; 
Maxwell  v.  Boate,  7  Ir.  Eq.  281. 

Where  additional  assets  were  got  in  by  a 
receiver  by  delaying  a  short  time  to  pass  his 
accounts,  his  compensation  was  allowed. 
Flood  V.  Aldborough,  8  Ir.  Eq.  103. 

12.  Stretch  v.  Gowdev,  3  Tenn.  Ch.  565; 
Ward  V.  Swift,  8  Hare  139,  32  Eng.  Ch.  139, 
68  Eng.  Reprint  306.  In  Dease  v.  O'Reillv,  2 
C.  &  L.  441,  4  Dr.  &  War.  284,  it  was  held 
that  the  fees  may  be  allowed  upon  the  con- 
sent of  the  parties  in  the  cause,  if  they  be 
competent  to  consent,  although  it  is  other- 
wise if  some  of  the  parties  are  minors.  But 
in  Fletcher  v.  Dodd,  1  Ves.  Jr.  85,  30  Eng. 
Reprint  242,  where  a  receiver  had  passed  his 
accounts,  "  and  all  the  parties  declared  them- 
selves satisfied  with  his  conduct,"  yet 
Lord  Thurlow  ordered  an  inquiry,  saying: 
"Though  the  parties  are  satisfied,  l"  will 


make  them  more  so,  if  I  find  he  has  kept 
money  in  his  hands  longer  than  he  ought." 

13.  Polk  V.  Johnson,  160  Ind.  292,  66 
N.  E.  752,  98  Am.  St.  Rep.  274  [afp/rming 
35  Ind.  App.  478,  65  N.  E.  536]  (holding 
that  the  insolvent's  agreement  to  consent  to 
the  receiver's  appointment  is  a  sufficient  con- 
sideration for  the  receiver's  contract  to  per- 
form his  services  gratuitously)  ;  Steel  v.  Hol- 
laday,  19  Oreg.  517,  25  Pac.  77. 

Illegal  agreement. —  Where  a  receiver  wag 
appointed  to  take  charge  of  land  until  the 
vendee's  debt  for  the  purchase-money  should 
have  been  paid  to  the  vendor  and  after  pay- 
ment of  such  debt  the  receiver  retained  pos- 
session under  an  agreement  with  the  vendee 
that  the  receiver  should  hold  possession  until 
the  vendee  should  have  satisfied  his  debts  to 
the  receiver,  arising  from  dealings  between 
them  not  concerning  the  land,  in  which  case 
it  was  agreed  that  no  receivership  fees  should 
be  charged,  it  was  held  that,  the  arrangement 
having  been  unauthorized,  the  court  would 
not  examine  the  accounts  between  the  parties, 
and  hence  the  receiver  would  be  denied  com- 
pensation. Davis  v.  Atkinson,  75  Ark.  300, 
87  S.  W.  432. 

14.  Polk  V.  Johnson,  , 160  Ind.  292,  66  N.  E. 
752,  98  Am.  St.  Rep.  274  [affirming  35  Ind. 
App.  478,  65  N.  E.  5361 ;  Steel  r.  Holladay, 
19  Oreg.  517,  25  Pac.  77. 

15.  Ephraim  v.  Pacific  Bank.  136  Cal.  640, 
69  Pac.  436. 

16.  Harris  v.  Sleep,  [1897]  2  Ch.  80.  66 
L.  J.  Ch.  596,  76  L.  T.  Rep.  X.  S.  670,  45 
Wkly.  Rep.  680. 

17.  Thompson  r.  Willamette,  etc.,  "Mfg. 
Co.,  15  Oreg.  604,  16  Pac.  647. 

18.  Farmers'  L.  &  T.  Co.  r.  Central  R.  Co., 
8  Fed.  60,  2  McCrary  318. 
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receiver  additional  sums  for  extraordinary  services,  or  unforeseen  labor.^^  Thus 
in  case  the  duties  of  a  receiver  prove  to  be  more  arduous  than  he  or  the  court 
expected,^^  or  in  case  extra  duties  are  required  of  him/^  as  the  giving  of  a  bond,^^ 
or  the  institution  of  legal  proceedings,^^  he  is  entitled  to  extra  compensation  in 
addition  to  that  to  which  he  would  otherwise  be  entitled. 

to.  Time  of  Making  Allowance.  The  proper  time  for  the  final  allowance  of 
compensation  to  a  receiver  for  his  services  is  at  the  close  of  the  receivership; 
and  until  that  time  full  compensation  will  not  be  made?*  Nevertheless  it  is  not 
improper  to  allow  the  receiver  compensation  from  time  to  time  during  the  con- 
tinuance of  his  functions,^^  reserving  the  question  of  a  further  final  allowance 
until  the  conclusion  of  the  case,  when  the  amount  of  such  final  compensation 
is  usually  fixed  by  the  court  after  notice  given.^^  But  partial  or  intermediate 
allowances  of  compensation  to  the  receiver  should  be  materially  less  than  the 
worth  of  the  services  rendered  by  the  receiver  prior  to  the  making  of  such  allow- 
ances; and  the  final  allowance,  made  at  the  close  of  the  receivership,  should  be 
so  adjusted  that  the  receiver  will  have  just  and  fair  compensation  for  his  services 
as  a  whole,  notwithstanding  the  inadequacy  of  the  partial  or  intermediate  allow- 
ances considered  by  themselves. 

e.  Amount  and  Determination  Thereof — (i)  Discretion  of  Court  — 
(a)  In  General.  In  the  absence  of  statute  or  fixed  rule  of  practice  the  amount 
of  a  receiver's  compensation  is  within  the  sound  discretion  of  the  court  from 


19.  Henry  v.  Henry,  103  AIh.  582,  15  So. 
916;  State  v.  Germania  Bank,  103  Minn.  129, 
114  N.  W.  651;  Thompson  v.  Willamette, 
etc.,  Mfg.  Co.,  15  Oreg.  604,  16  Pac.  647.  See 
also  Reeves  v.  Hastings,  61  Minn.  254,  63 
N.  W.  633. 

20.  Farmers'  L.  &  T.  Co.  v.  Central  R. 
€o.,  8  Fed.  60,  2  McCrary  318. 

Distribution  of  fund  surcharged. —  Where, 
after  distribution  by  a  receiver  of  the  amount 
admitted  to  be  in  his  hands,  his  accounts  are 
surcharged  on  appeal,  he  may  be  allowed  ad- 
ditional compensation  and  counsel  fees  for 
services  in  the  distribution  of  such  fund. 
Schwartz  v.  Keystone  Oil  Co.,  164  Pa.  St. 
415,  30  Atl.  297. 

21.  Hickey  v.  Parrot  Silver,  etc.,  Co.,  32 
Mont.  143,  79  Pac.  698,  108  Am.  St.  Rep. 
510;  Farmers'  L.  &  T.  Co.  v.  Central  R.  Co., 
8  Fed.  60,  2  McCrary  318. 

22.  Hickey  v.  Parrot  Silver,  etc.,  Co.,  32 
Mont.  143,  79  Pac.  698,  108  Am.  St.  Rep. 
510. 

23.  In  re  Angell,  131  Mich.  345,  91  N.  W. 
611. 

24.  Meissler  v.  Meissler,  94  111.  App.  396 
(holding  that  the  fixing  of  a  receiver's  com- 
pensation in  the  same  order  by  which  his  ap- 
pointment is  made,  in  advance  of  the  per- 
formance of  any  services  by  him,  is  errone- 
ous) ;  Maxwell  v.  Wilmington  Dental  Mfg. 
Co.,  82  Fed.  214. 

Performance  of  some  service  necessary. — 
The  compensation  of  a  receiver  for  services 
as  such  cannot  be  fixed  until  he  has  performed 
some  services.  Consequently  the  amount  of 
compensation  is  not,  in  general,  fixed  until 
the  passing  of  the  receiver's  first  account. 
Meissler  v.  Meissler,  94  111.  App.  396. 

Allowance  at  subsequent  term. — After 
judgment  has  been  entered,  the  court  may  on 
motion  for  that  purpose,  even  at  a  subsequent 
term,  make  an  allowance  to  the  receiver  for 
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his  services  as  such.  Morse  v.  Hannibal,  etc., 
R.  Co.,  72  Mo.  585. 

25.  Battery  Park  Bank  v.  Western  Caro- 
lina Bank,  126  N.  C.  531,  36  S.  E.  39;  Special 
Bank  Com'rs  v.  Franklin  Sav.  Inst.,  11  R.  I. 
557,  559,  where  it  is  said:  "The  duties  are 
sometimes  very  onerous  and  may  be  pro- 
tracted for  years.  They  may  interrupt,  either 
wholly  or  in  part,  other  avocations  from 
which  an  income  is  derived.  It  would  be 
unreasonable  to  expect  the  receiver  to  wait 
until  the  end  of  his  service  before  receiving 
any  compensation." 

26.  Merchants'  Bank  V.  Crysler,  67  Fed. 
388,  14  C.  C.  A.  444. 

Where  there  are  obstacles  in  the  way  of  a 
final  accounting,  it  is  not  error  for  the  court 
to  make  an  order  allowing  the  receiver  com- 
missions, subject  to  inquiry  on  his  final  ac- 
counting, without  requiring  an  account  pre- 
liminary to  the  granting  of  such  order.  Peo- 
ple V.  Anglo-American  Sav.,  etc..  Assoc.,  107 
N.  Y.  App.  Div.  270,  94  N.  Y.  Suppl.  1113. 

27.  Maxwell  v.  Wilmington  Dental  Mfg. 
Co.,  82  Fed.  214. 

28.  District  of  Columbia. —  Cake  v.  Wood- 
bury, 3  App.  Cas.  60. 

Minnesota. —  State  v.  Germania  Bank,  103 
Minn.  129,  114  N.  W.  651. 

Mississippi. —  Lichtenstein  v.  Dial,  68  Miss. 
54,  8  So.  272. 

South  Carolina. —  Mann  v.  Poole,  48  S.  C. 
154,  26  S.  E.  229. 

Tenyiessee. —  Stretch  v.  Gowdey,  3  Tenn.  Ch. 
565. 

Washington. —  Chandler  v.  Cushing- Young 
Shingle  Co.,  13  Wash.  89,  42  Pac.  548. 

West  Virginia. —  Weigand  v.  Alliance  Sup- 
ply Co.,  44  ^W.  Va.  133.  28  S.  E.  803;  Crum- 
lish  V.  Shenandoah  Valley  R.  Co.,  40  W.  Va. 
627,  22  S.  E.  90. 

Wisconsin. —  Union  Nat.  Bank  v.  Mills, 
103  Wis.  39,  79  N.  W.  20. 
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which  he  derives  his  appointment,^^  under  the  circumstances  of  the  particular 
case,^°  and  is  not  to  be  determined  by  the  result  of  bidding,  even  by  persons  every 
way  competent  to  discharge  the  duties  of  the  office. But  while  the  matter  is 
left  to  the  discretion  of  the  court,  it  is  discretionary  only  in  the  sense  that  there 
are  no  fixed  rules  to  determine  the  proper  allowance,  and  is  not  discretionary 
in  the  sense  that  the  courts  are  at  liberty  to  give  anything  more  than  a  fair  and 
reasonable  compensation.^^    The  allowance  must  not  be  of  such  a  character  as 


United  States. —  Stuart  v.  Boulware,  133 
U.  S.  78,  10  S.  Ct.  242,  33  L.  ed.  568. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  392. 

Agreement  as  to  compensation. — An  agree- 
ment between  the  receiver  and  a  party,  who 
is  also  the  purchaser  at  a  sale  of  the  receiver, 
under  which  the  purchaser  is  rendered  liable 
for  the  receiver's  compensation  at  a  stated 
amount  or  an  amount  to  be  thereafter  deter- 
mined, is  contrary  to  public  policy  and  void, 
unless  the  agreement  is  made  with  the  au- 
thority of  the  court  or  is  thereafter  approved 
bv  it.  Hall  V.  Stulb,  126  Ga.  521,  55  S.  E. 
172. 

29.  Alabama. —  Magee  v.  Cowperthwaite, 
10  Ala.  966. 

A  rkansas. —  State  v.  Gibson,  21  Ark.  140. 

Georgia.— ILsill  v.  Stulb,  126  Ga.  521,  55 
S.  E.  172. 

Illinois. —  Culver  v.  H.  R.  Allen  Sr.  Medi- 
cal, etc.,  Assoc.,  206  111.  40,  69  N.  E.  53 
[oflirming  108  111.  App.  394] ;  Heffron  v.  Rice, 
149  111.  216,  36  N.  E.  562,  41  Am.  St.  Rep. 
271. 

Kentucky. —  Spears  v.  Thomas,  70  S.  W. 
1060,  24  Ky.  L.  Rep.  1154.  ' 

New  York. —  Gardiner  v.  Tyler,  2  Abb.  Dec. 
247,  3  Keyes  505,  3  Transcr.  App.  161,  4  Abb. 
Pr.  N.  S.  463;  Baldwin  v.  Eazler,  34  N.  Y. 
Super.  Ct.  274. 

North  Dakota. —  Patterson  v.  Ward,  6  N.  D. 
609,  72  N.  W.  1013. 

Washington, —  Tompson  f.  Huron  Lumber 
Co.,  5  Wash.  527,  32  Pac.  536. 

Wisconsin. —  Union  Nat.  Bank  v.  Mills,  103 
Wis.  39,  79  N.  W.  20. 

United  States. —  Stuart  v.  Boulware,  133 
U.  S.  78,  10  S.  Ct.  242,  33  L.  ed.  568;  Wilkin- 
son V.  Washington  Trust  Co.,  102  Fed.  28,  42 
C.  C.  A.  140. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  392. 

Such  is  the  established  rule  of  the  court  of 
chancery  in  England,  where  the  amount  of 
compensation  allowed  to  a  receiver  is  often 
left  to  the  master  to  fix  with  reference  to  the 
trouble  and  labor  of  the  case.  Day  v.  Croft, 
2  Beav.  488,  4  Jur.  429,  9  L.  J.  Ch.  287,  17 
Eng.  Ch.  488,  48  Eng.  Reprint  1271;  Potts  v. 
Leighton,  15  Ves.  Jr.  273,  33  Eng.  Reprint 
758. 

Compensation  on  appeal. — A  receiver  ap- 
pointed by  the  trial  court  under  Civ.  Pr.  Act, 
§  146  (Comp.  Laws,  §  3241),  is  an  officer 
of  that  court,  and  accountable  to  it,  and  any 
compensation  to  be  allowed  him  as  costs  on 
appeal  must  be  allowed  by  the  trial  court,  and 
not  by  the  supreme  court.  McKenzie  r.  Cos- 
lett,  28  Nev.  220,  80  Pac.  1070. 

Receiver^  appointed  in  ancillary  suit. — 
When  an  issue  of  receiver's  certificates  has 
been  authorized  by  the  court  in  which  a  suit 


ancillary  to  the  principal  suit,  in  which  the 
receiver  was  appointed  is  pending,  the  court 
of  primary  jurisdiction  will  remit  to  such 
court  the  matter  of  ordering  the  final  pay- 
ment of  the  certificates,  and  determining  what 
sums  are  due  on  them,  together  with  the  com- 
pensation of  the  receiver.  Doe  v.  North- 
western Coal,  etc.,  Co.,  78  Fed.  62. 

30.  Illinois.— Hefh-on  r.  Rice,  149  111.  216, 
36  N.  E.  562,  41  Am.  St.  Rep.  271. 

Kentucky. —  Spetirs  v.  Thomas,  80  S.  W. 
1060,  24  Ky.  L.  Rep.  1154. 

Mississippi. —  Lichtenstein  v.  Dial,  68  Miss. 
54,  8  So.  272. 

Montana. —  Hickey  r.  Parrot  Silver,  etc., 
Co.,  32  Mont.  143,  79  Pac.  698,  108  Am.  St. 
Rep.  510. 

New  York. —  Gardiner  v.  Tyler,  2  Abb.  Dec. 
247,  3  Keyes  505,  3  Transcr.  App.  161,  4 
Abb.  Pr.  N.  S.  463. 

Tennessee. —  Stretch  r.  Gowdey,  3  Tenn.  Ch, 
565. 

Utah. —  U.  S.  V.  Church  of  Jesus  Christ, 
etc.,  6  Utah  72,  21  Pac.  516. 

Washington. —  Chandler  v.  Gushing- Young 
Shingle  Co.,  13  Wash.  89,  42  Pac.  548;  Tomp- 
son V.  Huron  Lumber  Co.,  5  Wash.  527,  32 
Pac.  536. 

West  Virginia. —  Weigand  v.  Alliance  Sup- 
ply Co.,  44  W.  Va.  133,  28  S.  E.  803;  Crum- 
lish  V.  Shenandoah  Valley  R.  Co.,  40  W.  Va. 
627,  22  S.  E.  90. 

Wisconsin. —  Union  Nat.  Bank  v.  Mills,  103 
Wis.  39,  79  N.  W.  20. 

Wyoming. —  Kilpatrick  v.  Horton,  15  Wyo. 
501,  89  Pac.  1035. 

United  States.—  Stuart  v.  Boulware,  133 
U.  S.  78,  10  S.  Ct.  242,  33  L.  ed.  568. 

31.  Lichtenstein  v.  Dial,  68  Miss.  54,  8  So. 
272;  Cowdrey  v.  Railroad  Co.,  6  Fed.  Cas. 
No.  3,293,  1  Woods  331. 

32.  Massachusetts. —  Jones  t\  Keen.  115 
Mass.  170;  Grant  v.  Bryant,  101  Mass.  567. 

Montana. —  Hickey  v.  Parrot  Silver,  etc.. 
Co.,  32  Mont.  143,  79  Pac.  698,  108  Am.  St. 
Rep.  510;  Forrester  v.  Boston,  etc.,  Silver 
Min.  Co.,  30  Mont.  181,  76  Pac.  2. 

Ohio. —  Hamburger  v.  Durasmont.  4  Ohio 
Dec.  (Reprint)  232,  3  Ohio  N.  P.  222. 

Wisconsin. —  Union  Nat.  Bank  r.  ]\Iills.  103 
Wis.  39,  79  N.  W.  20. 

United  States.— Centra]  Trust  Co.  v. 
Wabash,  etc.,  R.  Co..  32  Fed.  187. 

Amounts  held  reasonable. —  See  ITenrv  r. 
Henry,  103  Ala.  582,  15  So.  916;  Culver  r. 
Allen  Medical,  etc.,  Assoc.,  206  Til.  40.  60 
N.  E.  53:  Hoffron  v.  Rice,  149  111.  216.  36 
N.  E.  562,  41  Am.  St.  Rep.  271  ;  Stearns  Paint 
Mfi?.  Co.  r.  Comstock,  121  Towa  430.  96  N.  W. 
869;  Fidelity  Nat.  Bank  r.  Youtsev,  SI  S.  W. 
203,  26  Ky."  L.  Rep.  340;  Sjiears 'r.  Thomas, 
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that  it  would  in  effect  amount  to  a  confiscation  of  the  property  of  the  parties  to 
the  suit.^^ 

(b)  Considerations  Controlling.  The  considerations  that  should  be  control- 
ling with  the  court  in  fixing  compensation  are  the  nature  of  the  matters  adminis- 
tered,^^ the  amount  involved/^  the  complications  attending  it,^®  the  amount  of 
bond  required,^^  the  time  spent/^  the  labor  and  skill  needed  or  expended, the 
degree  of  success  attained  under  all  circumstances,**^  the  fidelity  to  details,"^^  the 
appreciation  evidenced  as  to  the  responsibilities  of  the  position,*^  the  character 
of  such  responsibilities,'^^  the  expedition  with  which  the  trust  has  been  adminis- 
tered in  view  of  results  reached,**  and  the  method,  character,  and  promptness 
of  the  accounting,*^  having  regard,  as  a  standard,  to  what  is  paid  for  somewhat 
similar  services  in  the  performance  of  official  duties,*®  not  the  standard  in  private 
business  transactions.*^    The  amount  of  a  receiver's  compensation  does  not 


70  S.  W.  1060,  24  Ky.  L.  Kep.  1154;  Lichten- 
stein  V.  Dial,  68  Miss.  54,  8  So.  272;  Greeley 
V.  Provident  Sav.  Bank,  106  Mo.  212,  15  S.  W. 
429 ;  Lembeck  v.  Jarvis  Terminal  Cold  Storage 
Go.,  68  N.  J.  Eq.  352,  59  Atl.  565 ;  Woolsey  v. 
Cummings  Car  Works,  33  N.  J.  Eq.  432; 
Baldwin  v.  Eazler,  34  N.  Y.  Super  Ct.  274; 
Portland  First  Nat.  Bank  v.  Oregon  Paper 
Co.,  42  Oreg.  398,  71  Pac.  144,  971;  Martin  v. 
Martin,  14  Oreg.  165,  12  Pac.  234;  Schwartz 
V.  Keystone  Oil  Co.,  153  Pa.  St.  283,  25  Atl. 
1018;  Special  Bank  Com'rs  v.  Cranston  Sav. 
Bank,  12  R.  I.  497 ;  U.  S.  v.  Church  of  Jesus 
Christ,  etc.,  6  Utah  9,  21  Pac.  503;  Chandler 
V.  Cushing- Young  Shingle  Co.,  13  Wash,  89, 
42  Pac.  548;  Tompson  v.  Huron  Lumber  Co., 

5  Wash.  527,  32  Pac.  536;  Union  Nat.  Bank 
V.  Mills,  103  Wis.  39,  79  N.  W.  20. 

33.  Forrester  v.  Boston,  etc..  Silver  Min. 
Co.,  30  Mont.  181,  76  Pac.  2. 

34.  U.  S,  v.  Church  of  Jesus  Christ,  etc., 

6  Utah  72,  21  Pac.  516;  Harrigan  v.  Gilchrist, 
121  Wis.  127,  99  N.  W.  909. 

35.  Hickey  v.  Parrot  Silver,  etc.,  Co.,  32 
Mont.  143,  79  Pac.  698,  108  Am.  St.  Rep.  510; 
U.  S.  V.  Church  of  Jesus  Christ,  etc.,  6  Utah 
72,  21  Pac.  516;  Harrigan  v.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909. 

36.  Kentucky. —  Spears  v.  Thomas  70  S.  W. 
1000,  24  Ky.  L.  Rep.  1154. 

'New  Jersey. —  Silvers  v.  Mechanics',  etc., 
Sav.  Fund,  etc..  Assoc.,  (Ch.  1903)  56  Atl. 
294. 

Utah. —  U.  S.  'C.  Church  of  Jesus  Christ, 
etc.,  6  Utah  72,  21  Pac.  516. 

Wisconsin. —  Harrigan  v.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909. 

United  States. —  Stuart  v.  B'oulware,  133 
U.  S.  78,  10  S.  Ct.  242,  33  L.  ed.  568. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  392 
et  seq. 

37.  U.  S.  V.  Church  of  Jesus  Christ,  etc., 
6  Utah  72,  21  Pac.  516. 

38.  Schwartz  v.  Keystone  Oil  Co.,  153  Pa, 
St.  283,  25  Atl.  1018 ;  Harrigan  v.  Gilchrist, 
121  Wis.  127,  99  N.  W.  909. 

39.  Hickey  v.  Parrot  Silver,  etc.,  Co.,  32 
Mont.  143,  79  Pac.  698,  108  Am.  St.  Rep.  510; 
Tompson  v.  Huron  Lumber  Co.,  5  Wash.  527, 
32  Pac.  536;  Harrigan  v.  Gilchrist,  121  Wis. 
127,  99  N.  W.  909;  Cowdrey  v.  Galveston  R. 
Co.,  6  Fed.  Cas.  No.  3,293,  1  Woods  331. 

40.  Kentucky. — Spears  v.  Thomas,  70  S.  W. 
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1060,  24  Ky.  L.  Rep.  1154;  Sherley  v. 
Mattingly,  51  S.  W.  189,  21  Ky.  L.  Rep. 
289. 

Louisiana. —  Standard  Cotton  Seed  Oil  Co. 
V.  Excelsior  Refining  Co.,  108  La.  74,  32  So. 
221,  holding  that  in  estimating  the  fees  of 
the  receiver,  the  results  in  the  way  of  money 
realized  for  creditors  should  be  considered, 
and  care  taken  not  too  greatly  to  deplete  by 
charges  the  small  store  of  funds  constituting 
the  common  stock. 

Montana. —  Hickey  v.  Parrot  Silver,  etc., 
Co.,  32  Mont.  143,  79  Pac.  698,  108  Am.  St. 
Rep.  510. 

Utah. —  U.  S.  V.  Church  of  Jesus  Christ, 
etc.,  6  Utah  72,  21  Pac.  516. 

Wisconsin. —  Harrigan  v.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  392 
et  seq. 

41.  Harrigan  v.  Gilchrist,  121  Wis.  127,  99 
N.  W.  909. 

42.  Harrigan  v.  Gilchrist,  121  Wis.  127,  99 
N.  W.  909. 

43.  Illinois.— llef^Yon  v.  Rice,  149  111.  216, 
36  N.  E.  562,  41  Am.  St.  Rep.  271. 

Kentucky. —  Spears  i'.  Thomas,  70  S.  W. 
lOfiO,  24  Ky.  L.  Rep.  1154. 

Mississippi. —  Lichtenstein  v.  Dial,  68  Miss. 
54,  8  So.  272. 

Washington. —  Tompson  v.  Huron  Lumber 
Co.,  5  Wash.  527,  32  Pac.  536. 

Wisconsin. —  Harrigan  v.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909;  Union  Nat.  Bank  v. 
Mills,  103  Wis.  39,  79  N.  W.  20. 

United  States. —  Stuart  v.  Boulware,  133 
U.  S.  78,  10  S.  Ct.  242,  33  L.  ed.  568;  Cowdrey 
V.  Galveston  R.  Co.,  6  Fed.  Cas.  No.  3,293,  I 
Woods  331. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  392 

44?^'Schwartz  v.  Keystone  Oil  Co.,  153  Pa. 
St.  283,  25  Atl.  1018 ;'  Harrigan  v.  Gilchrist, 
121  Wis.  127,  99  N.  W.  909. 

45.  Harrigan  v.  Gilchrist,  121  Wis.  127, 
99  N.  W.  909. 

46.  Harrigan  v.  Gilchrist,  121  Wis.  127, 
99  N.  W.  909. 

47.  Grant  v.  Bryant,  101  Mass.  567;  Harri- 
gan V.  Gilchrist,  121  Wis.  127,  99  N.  W.  909. 
Compare  Stretch  v.  Gowdey,  3  Tenn.  Ch.  565; 
Tompson  v.  Huron  Lumber  Co.,  5  Wash.  527, 
32  Pac.  536. 
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depend  upon  the  special  qualifications  or  standing,  of  the  person  appointed/^ 
or  the  demands  made  upon  his  time  by  private  business ;  nor  yet  upon  the  esti- 
mates that  persons  who  are  themselves  in  receipt  of  an  ample  income  may  put 
upon  his  services  from  the  standpoint  they  occupy.^^  The  value  of  the  services 
rendered  should  not  be  considered  generally,  but  only  with  reference  to  the  trust 
administered.^^  Where  a  receiver  is  a  manager  as  well  as  a  receiver,  his  duties 
and  responsibilities  are  largely  increased;  and  the  management  of  a  business 
hke  that  of  a  railroad  is  one  of  the  most  difficult  and  responsible  duties  that  a 
receiver  is  charged  with.^^  In  consequence  railroad  receivers  are  usually  com- 
pensated more  Hberally  than  other  receivers,^^  although  extravagance  should 
be  avoided.^*  But  a  railroad  receiver,  who  resides  at  a  distance  from  the  property, 
and  commits  its  active  management  to  others,  is  not  entitled  to  the  full  compensa- 
tion usually  paid  to  railroad  presidents  and  receivers  who  are  the  active  executive 
heads  of  going  railroads,  in  immediate  charge,  and  who  devote  all  their  time  to 
the  same.^^  And  for  services  rendered  in  winding  up  his  receivership  after  the 
sale  of  the  railroad,  the  receiver  is  not  entitled  to  compensation  at  the  same  rate 
as  while  operating  the  road,^^  unless,  by  order  of  court,  he  has  been  allowed  a 
monthly  salary  until  he  shall  be  discharged.^^ 

(ii)  Hearing  and  Evidence.  An  order  allowing  compensation  to  a  receiver 
should  be  made  only  after  notice  and  a  hearing,  at  which  the  parties  interested 
have  an  opportunity  of  contesting  the  claim.^^  And  although  the  compensation 
to  be  allowed  a  receiver  is  within  the  discretion  of  the  court,  it  should  not  act 
without  evidence;  the  court  should  require  proof  of  the  facts, and  if  it  is  in 
doubt  as  to  what  will  be  a  reasonable  allowance,  it  should  also  take  the  testimony 


48.  Grant  v.  Bryant,  101  Mass.  567; 
Schwartz  v.  Keystone  Oil  Co.,  153  Pa.  St. 
283,  25  Atl.  1018. 

49.  Schwartz  v.  Keystone  Oil  Co.,  153  Pa. 
St.  283,  25  Atl.  1018. 

50.  Schwartz  v.  Keystone  Oil  Co.,  153  Pa. 
St.  283,  25  Atl.  1018. 

51.  Stearns  Paint  Mfg.  Co.  v.  Comstock, 
121  Iowa  430,  96  N.  W.  869. 

52.  Cowdrey  v.  Galveston  R.  Co.,  6  Fed. 
Cas.  No.  3,293,  1  Woods  331. 

53.  McArthur  v.  Montclair  P.  Co.,  27  N.  J. 
Eq.  77  (three  thousand  dollars  for  two  years' 
service)  ;  Hinckley  v.  Gilman,  etc.,  P.  Co., 
100  U.  S.  153,  25  L.  ed.  591  (ten  thousand 
dollars  for  two  years'  service)  ;  Montgomery 
V.  Petersburg  Sav.,  etc.,  Co.,  70  Fed.  746,  17 
C.  C.  A.  360  (five  thousand  dollars  for  three 
and  one-half  years'  service)  ;  Central  Trust 
Co.  V.  Wabash,  etc.,  P.  Co.,  32  Fed.  187 
(seventy  thousand  dollars  for  two  and  one- 
half  years'  service)  ;  Cowdrey  v.  Galveston 
R.  Co.,  6  Fed.  Cas.  No.  3,293,  1  Woods  331 
(ten  thousand  dollars  per  annum). 

The  peculiar  duties,  responsibility,  and  ac- 
countability of  a  railroad  receiver  may  en- 
title him  to  a  larger  amount  than  the  head 
officer  of  the  road,  in  the  particular  case. 
Cowdrey  v.  Galveston  R.  Co.,  6  Fed.  Cas. 
No.  3,293,  1  Woods  331. 

The  fact  that  a  receiver  has  a  liberal  salary 
as  manager  and  superintendent  may  be  con- 
sidered on  the  question  of  the  amount  to  be 
allowed  him  as  compensation  for  services  in 
managing  the  road.  Williams  v.  Morgan, 
111  U.  S.  684,  4  S.  Ct.  638,  28  L.  ed. 
559. 

54.  Boston  Safe-Deposit,  etc.,  Co.  r.  Cham- 
berlain, 66  Fed.  847,  850,  14  C.  C.  A.  363, 


where  it  is  said:  "Such  services,  under 
some  peculiar  circumstances,  or  by  agreement 
of  the  parties  before  the  court,  or  upon  ex 
parte  applications,  have  often  been,  in  many 
courts  of  this  country,  so  extravagantly  com- 
pensated that  w-e  think  there  has  been  a 
tendency  to  establish  a  standard  of  compensa- 
tion in  matters  connected  with  railroad  fore- 
closures which  is  unreasonably  liberal  as 
compared  with  similar  services  in  any  other 
employment  or  with  respect  to  any  other 
subject-matter." 

55.  Braman  v.  Farmers'  L.  &  T.  Co.,  114 
Fed.  18,  51  C.  C.  A.  644;  Central  Trust  Co. 
V.  Cincinnati,  etc.,  R.  Co.,  58  Fed.  500. 

56.  Boston  Safe-Deposit,  etc.,  Co.  v.  Cham- 
berlain, 66  Fed.  847,  14  C.  C.  A.  363. 

57.  Dillingham  v.  Moran,  81  Fed.  759,  26 
C.  C.  A.  596. 

58.  Joralmon  v.  McPhee,  31  Colo.  40,  76 
Pac.  922;  Ruggles  v.  Patton,  143  Fed.  312, 
74  C.  C.  A.  450^  Merchants'  Bank  v.  Crysler, 
67  Fed.  388,  14  C.  C.  A.  444. 

An  ex  parte  order  fixing  the  compensation 
of  a  receiver  may  be  modified,  and  the  com- 
pensation reduced,  on  the  final  accounting. 
In  re  Angell,  131  Mich.  345,  91  N.  W. 
611. 

59.  Heffron  v.  Rice,  40  111.  App.  244. 

60.  Stretch  v.  Gowdey,  3  Tenn.  Ch.  565. 
Order   of  proof. —  On'  an  order  to  show 

cause  why  a  certain  measure  of  compensation 
should  not  be  allowed  a  receiver  of  an  in- 
solvent bank,  whore  a  creditor  excepts  to  tlie 
allowance,  there  is  no  error  in  requiring  the 
exceptor  to  introduce  li'^  oviilonce  first, 
the  order  of  proof  being  in  llie  discretion  of 
the  court.  Gi-eeloA'  r.  Provident  Sav.  Bank, 
103  Mo.  212,  15  S".  W.  420. 
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of  men  of  experience  in  such  matters. In  connection  with  the  evidence  on  the 
subject,  the  court  may  take  into  consideration  its  personal  knowledge  of  the 
nature,  character,  and  value  of  the  services. 

(ill)  Commissions  and  Percentage  —  (a)  In  General.  A  receiver's  com- 
pensation is  sometimes  computed  by  giving  a  percentage  on  his  receipts  and  dis- 
bursements.®^ In  some  states  the  rate  of  commission  is  fixed  by  statute;  ®*  in 
others  it  is  regulated  by  the  courts.®^  Five  per  cent  on  the  amount  received  and 
disbursed  by  a  receiver  seems  to  be  the  customary  allowance  for  his  compensation.®^ 

(b)  Regulation  of  Rate  —  (1)  By  Analogy  to  Cases  of  Trustees.  In  several 
jurisdictions  it  is  held  that  as  a  general  rule,  governing  all  cases  not  attended 
with  peculiar  circumstances,®^  the  commission  of  a  receiver  may  well  be  regulated 
as  far  as  possible  by  analogy  to  the  rate  of  compensation  allowed  executors, 
guardians,  and  trustees.®^  But,  owing  to  the  different  nature  of  the  services 
performed  by  receivers,  the  analogy  is  not  fixed  and  invariable  and  the  allowance 
to  receivers  may  be  controlled  by  the  circumstances  of  the  case.®^ 

(2)  By  Statute.  Frequently  the  amount  of  a  receiver's  commissions  is 
fixed  by  statute. '^^    In  some  cases  the  receiver  is  given  a  fixed  percentage  irre- 


61.  Union  Nat.  Bank  v.  Mills,  103  Wis.  39, 
79  N.  W.  20.  Compare  Stretch  v,  Gowdey,  3 
Tenn.  Ch.  565,  liolding  that  the  duties  of  a 
receiver  are  ministerial,  not  professional,  and 
the  compensation  must  be  ascertained  by 
proof  of  facts,  not  the  opinions  of  witnesses. 

62.  Culver  r.  H.  R.  Allen,  Sr.,  Medical, 
etc.,  Assoc.,  206  111.  40,  69  N.  E.  53.  See 
also  Union  Nat.  Bank  v.  Mills,  103  Wis.  39, 
79  N.  W.  20. 

63.  Magee  r.  Cowperthwaite,  10  Ala.  966. 
And  see  cases  cited  infra,  this  section. 

64.  See  infra,  VII,  C,  3,  c,  (iii),  (b),  (2). 

65.  See  infra,  VII,  C,  3,  e,  (iii),  (b),  (1). 

66.  Magee  v.  Cowperthwaite,  10  Ala.  966; 
Stretch  v.  Gowdey,  3  Tenn.  Ch.  565. 

The  New  York  rule  was  held  to  be  to  al- 
low five  per  cent  on  the  first  one  thousand 
dollars,  two  and  one-half  per  cent  on  the  next 
four  thousand,  and  one  per  cent  on  all  sums 
above  five  thousand.  Howes  v.  Davis,  4  Abb. 
Pr.  71. 

In  Pennsylvania  the  rule  is  more  flexible. 
The  usual  allowance  ranges  from  two  to  five 
per  cent,  while  in  exceptional  cases  commis- 
sions as  high  as  ten  per  cent,  and  possibly 
even  higher  than  that,  have  been  allowed. 
Schwartz  v.  Keystone  Oil  Co.,  153  Pa.  St. 
283,  25  Atl.  101*8. 

In  England,  form.erly,  five  per  cent  con- 
stituted, under  ordinary  circumstances,  the 
commissions  of  a  receiver.  Day  r.  Croft,  2 
Beav.  488,  9  L.  J.  Ch.  287,  4  Jur.  429,  17 
Eng.  Ch.  488,  48  Eng.  Reprint  1271.  This 
allowance  was  increased  or  reduced  at  the 
discretion  of  the  master,  in  cases  of  unusual 
difficulty  or  facility.  Day  v.  Croft,  supra. 
But  this  rule  is  said  to  be  no  longer  in 
force.  Prior  v.  Bagster,  57  L.  T.  Rep.  N.  S. 
760. 

In  Canada  it  was  held  that  while,  as  a 
general  rule,  a  commission  of  five  per  cent  on 
receipts  is  allowed  to  a  receiver  appointed  by 
the  court,  the  allowance  will  be  increased 
where  unusual  work  is  required,  or  dimin- 
ished where  the  receipts  are  large  or  the 
trouble  in  their  collection  is  insignificant. 
Hall  V.  Slipp,  1  N.  Brunsw.  Eq.  37. 

[VII,  C,  3,  e,  (II)] 


67.  Tome  v.  King,  64  Md.  166,  21  Atl. 
279  ;  Abbott  ?;.  Baltimore,  etc..  Steam  Packet 
Co.,  4  Md.  Ch.  310. 

68.  Magee  r.  Cowperthwaite,  10  Ala.  966; 
Tome  V.  King,  64  Md.  166,  21  Atl.  279; 
Stretch  v.  Gowdy,  3  Tenn.  Ch.  565;  Tomp- 
son  V.  Huron  Lum.ber  Co.,  5  Wash.  527,  32 
Pac.  536.  See  also  Portlaud  First  Nat.  Bank 
■V.  Oregon  Paper  Co.,  42  Oreg.  398,  71  Pac. 
144,  971. 

Where  receivers  are  appointed  to  take  the 
place  of  executors,  it  is  an  equitable  mode 
of  making  comiDensation  to  them  to  deal  with 
them  as  trustees  under  a  will,  or  as  execu- 
tors having  real  and  personal  estate  in 
charge.  Holcombe  v.  Ilolcombe,  13  N.  J.  Eq. 
415. 

In  cases  in  which  the  receiver's  duties  are 
confined  to  the  receipt  and  disbursement  of 

money,  the  court  may  wisely  refer  to  the  rule 
and  rate  of  a  given  percentage  in  analogous 
cases,  when  such  percentage  is  regulated  by 
law,  and  may  properly  adopt  such  rule  and 
rate,  if,  in  its  discretion,  the  same  would 
amount  to  reasonable  compensation.  Lich- 
tenstein.  V.  Dial,  68  Miss.  54,  8  So.  272. 

By  statute. —  Sometimes  this  method  of 
determining  the  amount  of  a  receiver's  com- 
pensation has  been  declared  by  statute.  Van 
Buren  v.  Chenango  County  Mut.  Ins.  Co.,  12 
Barb.  Y.)  671,  where  it  appears  that  2 
N.  Y.  Rev.  St.  p.  470,  §  76,  provided  that 
receivers  should  be  entitled  to  such  commis- 
sions as  the  court  might  allow,  not  exceeding 
the  sum  allowed  by  law  to  executors  and  ad- 
ministrators. See  also  infra,  VII,  C,  3,  c, 
(III),  (B),  (2). 

69.  Abbott  V.  Baltimore,  etc..  Steam  Packet 
Co.,  4  Md.  Ch.  310. 

70.  See  the  statutes  of  the  several  states. 
And  see  cases  cited  infra,  this  section. 

In  Louisiana,  under  Act  (1898),  No.  159, 
providing  for  the  fixing  of  the  fees  of  re- 
ceivers where  the  receivership  is  of  a  going 
concern,  the  fees  are  the  same  as  those  of 
syndics,  under  Rev.  St.  §  1818;  but  where 
the  receivership  is  not  of  a  going  concern 
they  are  in  the  discretion  of  the  court.  Barry 
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spective  of  the  services  rendered/^  while  in  others  his  commissions  are  hmited 
to  such  a  sum,  not  exceeding  a  certain  per  cent  as  the  court  may  allow.  In 
such  cases  the  court  has  no  power  to  make  different  allowances  or  to  allow  com- 
missions in  excess  of  the  amount  fixed/^  and  conversely  a  receiver  is  entitled 
to  the  statutory  rate,  although  it  may  appear  to  be  more  than  a  reasonable  com- 
pensation for  the  services  rendered.'^* 

(c)  Basis  of  Computation  —  (1)  In  General.  The  amount  of  a  receiver's 
commissions  or  receipts  and  disbursements  is  to  be  computed  upon  the  entire 
fund  which  passed  through  his  hands/^  in  the  performance  of  his  official  duties,'® 
if  they  were  properly  assets  in  his  hands, '^^  whatever  may  be  the  nature  of  the 


i;.  American  Wliite  Lead,  etc.,  Works,  107 
La.  236,  31  So.  733. 

In  South  Carolina,  tlie  statute  of  1821, 
regulating  the  fees  of  receivers,  applies  to  all 
receivers,  whether  officers  of  court  or  other- 
wise.  Massey  v,  Massey,  Cheves  Eq.  159. 

71.  See  cases  cited  infra,  this  note. 

N.  Y.  Laws  (1883),  c.  378,  §  2,  provided 
that  receivers  should  be  allowed  five  per  cent 
on  the  first  one  hundred  thousand  dollars, 
and  half  that  rate  on  the  excess.  This  sec- 
tion was  held  to  apply  only  to  receivers  of 
insolvent  corporations,  and  not  to  the  case 
of  a  receiver  pendente  lite  appointed  in  a 
foreclosure  action  against  a  corporation. 
U.  S.  Trust  Co.  V.  New  York,  etc.,  R.  Co., 
101  N.  Y.  478,  5  N.  E.  316.  Prior  to  this 
act  the  commissions  of  a  receiver  of  an  in- 
solvent life  insurance  company  were  properly 
fixed  by  the  court  which  appointed  him,  not 
exceeding,  however,  five  per  cent  on  receipts 
and  disbursements.  Atty.-Gen.  v.  Guardian 
L.  Ins.  Co.,  93  N.  Y.  631.  And  for  the  exist- 
ing provision  see  Wadham  Consol.  L.  (1909) 
1449,  §  278. 

72.  See  cases  cited  infra,  this  note. 

N.  Y.  Code  Civ.  Proc.  §  3320,  provided  that 
receivers  should  be  entitled  to  such  commis- 
sions, not  exceeding  five  per  cent  on  the  sum 
received  and  disbursed  by  them,  as  the  court 
or  judge  appointing  them  might  allow.  See 
Tn  're  Orient  Mut.  Ins.  Co.,  21  N.  Y.  SuppL 
237;  Brett  v.  Brett,  4  N.  Y.  St.  704.  This 
section  was  held  to  apply  to  a  receiver 
pendente  lite  in  a  foreclosure  suit  against  a 
corporation  fU.  S.  Trust  Co.  v.  New  York, 
etc.,  R.  Co.,  101  N.  Y.  478,  5  N.  E.  316),  and 
to  a  temporary  receiver  of  a  corporation  in 
proceedings  for  voluntary  dissolution  (Mat- 
ter of  Warren  E.  Smith  Co.,  31  N.  Y.  App. 
Div.  39,  52  N.  Y.  Suppl.  877). 

73.  Fidelity  Nat.  Bank  v.  Youtsey,  81 
S.  W.  263,  26  Ky.  L.  Rep.  340 ;  Matter  of  War- 
ren E.  Smith  Co.,  31  N.  Y.  App.  Div.  39,  52 
N.  Y.  Suppl.  877 ;  Jn  re  Orient  Mut.  Ins.  Co., 
21  N.  Y.  Suppl.  237;  Matter  of  Niagara 
Bank,  6  Paige  (N.  Y.)  213,  holding  that  a 
per  diem,  compensation  for  particular  serv- 
ices is  improperly  allowed. 

But  for  other'  kinds  of  services  which  a 
receiver  may  render  the  court  may  make  a 
reasonable  allowance.  Spears  v.  Tliomas,  70 
S.  W.  1060,  24  Ky.  L.  Rop.  1151  (holding 
that  a  statute  prescribing  the  nllowniieo  to  a 
receiver  for  certain  duties,  and  the  percentage 
for  collection  and  distribution  of  money,  does 
not  prevent  the  court  from  allowing'  a  re- 
ceiver of  a  large  estate  increased  compensa- 


tion, w^here  tlie  services  performed  were 
valuable  to  the  estate,  and  the  compensation 
prescribed  Avould  be  inadequate)  ;  Sherley  v, 
Mattingly,  51  S.  W.  189,  21  Ky.  L.  Rep.  289. 

74.  Price  v.  White,  Bailey  Eq.  (S.  C.)  240. 

75.  Adams  v.  Elwood,  104  N.  Y.  App.  Div. 
138,_  93  N.  Y.  Suppl.  327  (holding  that  a 
receiver's  commissions  are  computed  on  the 
total  value  of  the  property  acquired  by  him 
in  endeavoring  to  discharge  his  duty  in  good 
faith,  although  that  property  proved  to  be 
more  than  was  in  the  end  actually  required 
to  satisfy  the  judgment  recovered)  ;  Matter 
of  Little,  47  N.  Y.  App.  Div.  22,  62  N.  Y. 
Suppl.  27  [affirmed  in  165  N.  Y.  643,  59  N.  E. 
1125]  ;  Matter  of  Warren  E.  Smith  Co.,  31 
N.  Y.  App,  Div.  39,  52  N.  Y.  Suppl.  877; 
Kerlin  v.  Ewen,  149  Pa.  St.  58,  24  Atl.  127 
(holding  that  a  receiver  who  collects  assigned 
accounts  as  Ave  11  as  all  other  claims  due  the 
insolvent  is  entitled  to  commissions  on  the 
entire  amount  in  his  hands,  including  such 
accounts ) . 

Rate  divided  between  receipts  and  disburse- 
ments.—  Under  a  statute  allowing  a  receiver 
a  certain  commission  for  receiving  and  dis- 
bursing the  trust  fund,  it  has  been  held  that 
he  is  entitled  to  one  half  of  the  specified  rate 
for  receiving  and  one  half  for  disbursing. 
Howes  V.  Davis,  4  Abb.  Pr.  (N.  Y.)  71; 
Matter  of  Niagara  Bank,  6  Paige  (N.  Y.) 
213.  But  in  Battery  Park  Bank  v.  Western 
Carolina  Bank,  126  N.  C.  531,  36  S.  E.  39,  it 
is  held  that  under  N.  C.  Code,  §  379  (4), 
allowing  receivers  commissions  "  not  exceed- 
ing 5  per  cent,  on  the  amount  received  and 
disbursed  by  them,"  a  receiver  may  be  al- 
lowed commissions  on  both  receipts  and  dis- 
bursements to  the  extent  of  five  per  cent  on 
each. 

76.  White  r.  Allen.  11  S.  W.  364.  10  Ky. 
L.  Rep.  1025,  holding  that  a  receiver  of  a 
distillery  is  not  entitled  to  compensation  for 
collections  and  disbursem.ents  of  government 
tax  on  whisky  in  bond  belonging  to  third 
persons,  which  tax.  as  was  customary  among 
distillers  and  warehousemen.  I10  eoUoctod  from 
the  owners  on  withdrawal  of  tlio  ^^■hisky  from 
bond;  altliough  custoniiary.  sncli  collections 
are  nuToly  for  the  accommodation  of  the 
owners,  and  no  part  of  the  duties  of  a  re- 
ceiver. 

77.  Attv.-Cen.  r.  North  American  L.  Ins. 
Co..  89  N.  Y.  94  (holding  tliat  upon  a  sale 
by  a  receiver  of  the  securities  deposited  by 
an  insurance  company  with  the  insurance 
department,  to  «ecure  registered  policies  and 
annuity  bonds,  the  proceeds  of  tlie  sale  be- 
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property. '^^  Moreover  commissions  must  be  computed  on  the  aggregate  amount 
of  the  receipts  and  disbursements/^  except  where  annual  rests  are  directed  to  be 
made/^  or  the  receiver  renders  annual  accounts.  In  addition  to  commissions 
on  the  money  received  and  paid  out;  a  receiver  has  been  held  entitled  to  com- 
missions on  the  value  of  all  the  assets  taken  out  of  his  hands  by  order  of  court, 
and  delivered  to  the  parties. But  he  is  not  entitled  to  commissions  on  moneys 
which  do  not  come  into  his  possession  and  over  which  he  exercises  no  control. 
Nor  is  he  entitled  to  commissions  on  both  the  property  received  and  upon  the 
money  afterward  paid  to  him  in  lieu  thereof.^* 

(2)  In  Case  of  Successive  Receivers.  Although  two  or  more  persons  may 
succeed  each  other  in  the  relation  of  receiver,  they  constitute  but  the  continuance 
of  the  receiver  of  the  court,  and  the  law  contemplates  but  one  commission  for 
the  entire  service,  and  a  successive  receiver  will  be  allowed  no  commissions 
on  any  sums  for  the  benefit  and  disbursement  of  which  a  commission  has  already 
been  allowed  his  predecessor;  but  he  will  be  allowed  commissions  on  all  sums 
on  which  no  commission  has  been  previously  charged  and  allowed.  And  while 
the  receipt  and  disbursement  of  sums  may  be  severally  treated  for  the  purposes 
of  commissions  to  two  persons  successively  occupying  the  place  of  receiver,  it  is 
said  that  there  is  no  recognized  method  by  which  either  of  the  two  acts  of  service 
can  be  severed  for  that  purpose. 


come  assets  in  the  hands  of  the  receiver,  and 
he  is  entitled  to  commissions  thereon,  but 
that  he  is  not  entitled  to  commissions  upon 
premiums,  notes  and  loans,  since  the  proceeds 
thereof  are  neither  actually  received  nor  dis- 
bursed bv  him)  ;  People  v.  Mutual  Benefit 
Associates,  39  Hun  (N.  Y.)  49  (holding  that 
the  liabilities  of  the  members  of  a  mutual 
insurance  company  resulting  from  an  assess- 
ment imposed  by  a  receiver  are  not  assets 
upon  which  commissions  can  be  computed 
and  allowed ) .  But  see  Van  Buren  v.  Che- 
nango County  Mut.  Ins.  Co.,  12  Barb.  (N.  Y.) 
671,  Avhich  is  not  in  harmony  with  the  cases 
last  above  cited. 

The  receipt  of  a  sum  on  a  sale  and  invest- 
ment to  produce  income  is  not  such  an  act 
of  receiving  and  paying  out  as  entitles  a 
receiver  to  commissions.  Brett  v.  Brett,  4 
N.  Y.  St.  704. 

Money  advanced  by  receiver  for  payment 
of  taxes. — A  receiver  is  not  entitled  to  com- 
missions upon  money  advanced  by  him  for 
the  payment  of  taxes  on  lands  sold  on  fore- 
closure of  mortgages  held  by  the  superin- 
tendent of  insurance,  M'hich  advances  were 
repaid  from  the  proceeds  of  the  foreclosure, 
as  otherwise  he  would  get  a  double  commis- 
sion upon  the  sum.  Atty.-Gen.  v.  North 
American  L.  Ins.  Co.,  89  N.  Y.  94. 

78.  Matter  of  Warren  E.  Smith  Co.,  31 
N.  Y.  App.  Div.  39,  52  N.  Y.  Suppl.  877, 
holding  that  the  commission  is  not  restricted 
to  that  part  of  the  fund  which  is  in  the  form 
of  cash. 

79.  Matter  of  Niagara  Bank,  6  Paige 
(N.  Y.)  213;  Bennett  v.  Chapin,  3  Sandf. 
(N.  Y.)  673,  holding  that  a  receiver  is  not 
entitled  to  make  rests  and  begin  anew  with 
a  full  commission  every  time  he  makes  a  de- 
posit in  bank. 

80.  Matter  of  Niagara  Bank,  6  Paige 
(N.  Y.)  213,  holding  that  in  cases  where  the 
court  directs  annual  rests  to  be  made,  for  the 
purpose  of  charging  the   receiver  with  in- 
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terest  upon  the  annual  balances,  the  commis- 
sions are  to  be  computed  upon  the  amount 
actually  received  and  disbursed  or  paid  over 
during  each  year,  and  in  the  same  way  upon 
the  final  balance,  in  such  a  manner,  however, 
that  the  whole  amount  of  commissions  shall 
in  no  case  exceed  five  per  cent  upon  the  whole 
amount  which  may  come  to  the  receiver. 

81.  Matter  of  Niagara  Bank,  6  Paige 
(N.  Y.)  213,  holding  that  where  a  receiver 
renders  a  periodical  account  of  his  trust,  he 
is  at  liberty  to  charge  commissions  upon  the 
receipts  and  disbursements  of  the  year,  not 
including,  however,  reinvestments  of  the 
principal  of  the  fund  received. 

82.  Bennett  v.  Chapin,  3  Sandf.  (N.  Y.) 
673,  book-accounts  and  things  in  action. 

83.  Wathen  v.  England,  102  Ky.  537,  44 
S.  W.  92,  10  Ky.  L.  Rep.  160  (holding  that 
the  fact  that  bonds  are  made  payable  to  a 
receiver  does  not  entitle  him  to  a  commis- 
sion where  he  does  not  in  fact  receive  the 
money)  ;  In  re  Woven  Tape  Skirt  Co.,  85 
N.  Y.  506. 

Payment  made  before  receiver  appointed. — 

A  receiver  appointed  in  a  suit  by  a  judg- 
ment creditor  to  set  aside  a  fraudulent  con- 
veyance is  entitled  to  no  commissions  on  a 
partial  payment  of  the  judgment  made  by 
one  of  the  debtors  after  the  suit  was  com- 
menced and  before  the  receiver  was  appointed. 
Kittel  r.  Jones,  11  N.  Y.  St.  541. 

84.  Adams  f.  Elwood,  123  N.  Y.  App.  Div. 
649,  108  N.  Y.  Suppl.  138. 

85.  Williamson  v.  Wilson,  1  Bland  (Md.) 
418 ;  Atty.-Gen.  v.  Continental  L.  Ins.  Co.,  32 
Hun  (N.  Y.)  49;  Atty.-Gen.  v.  Continental 
L.  Ins.  Co.,  32  Hun  (N.  Y.)  223. 

86.  Williamson  v.  Wilson,  1  Bland  (Md.) 
418 ;  Attv.-Gen.  v.  Continental  L.  Ins.  Co.,  32 
Hun  (N.^Y.)  223. 

87.  Williamson  Wilson,  1  Bland  (Md.) 
418. 

88.  People  v.  Mutual  Benefit  Associates, 
39  Hun  (N.  Y.I  49. 


MEGEIYERS 


[34  Cyc]  477 


(iv)  Salary  or  Lump  Sum.  Where  the  amounts  received  and  disbursed 
are  large,  it  is  sometimes  the  practice  not  to  allow  a  percentage,  but  to  fix  the 
compensation  in  some  other  manner/^  as  by  the  allowance  of  a  salary  or  lump  sum.^** 

(v)  The  Order.  Whatever  compensation  may  be  given,  the  order  making 
the  allowance  should  be  definite,  so  that  it  may  not  be  doubtful  on  what  basis 
or  for  what  services  the  particular  allowance  is  made.^^ 

(vi)  Review.  If  an  allowance  to  a  receiver  is  excessive,  the  remedy  is  by 
appeal  from  the  order  making  the  allowance,  and  not  by  motion  to  vacate  it.^^ 
And  while  the  trial  court  has  a  large  discretionary  power  to  fix  the  compensation 
of  receivers,  the  appellate  court  has  power  to  review  the  matter,  and  fix  a  different 
compensation,  if,  in  its  judgment,  the  trial  court  erred  in  making  the  allowance, 
although  the  court  of  review  will  ordinarily  defer  much  to  the  judgment  of  the 
court  that  made  the  appointment,®*  and  will  not  disturb  its  action,  unless  the 
decree  is  manifestly  wrong.  ®^ 


Succeeding  to  the  possession  of  a  fund, 

after  it  has  been  collected  by  a  former  re- 
ceiver, is  not  such  a  receiving  of  the  fund  as 
to  make  it  chargeable  with  commissions  in 
favor  of  the  second  receiver.  Atty.-G^n.  v. 
Continental  L.  Ins.  Co.,  32  Hun  (N.  Y.)  223. 

Where  a  receiver  resigns  to  suit  his  own 
convenience,  his  compensation  may  fairly  be 
measured  by  moneys  actually  received  by 
him,  although  he  has  rendered  services 
toward  the  collection  of  other  moneys  that 
will  be  received  hj  his  successor,  who  will  be 
entitled  to  claim  a  commission  on  their  col- 
lection. People  V.  Mutual  Benefit  Associates, 
39  Hun  (N.  Y.)  49. 

89.  Cowdrey  v.  Eailroad  Co.,  6  Fed.  Cas. 
No.  3,293,  1  Woods  331. 

90.  Weigand  v.  Alliance  Supply  Co.,  44 
W.  Va.  133,  28  S.  E.  803;  Crumlish  v. 
Shenandoah  Valley  R.  Co.,  40  W.  Va.  627,  22 
S.  E.  90;  Cowdrey  V.  Railroad  Co.,  6  Fed. 
Cas.  No.  3,293,  1  Woods  331. 

In  receiverships  in  which  the  officer  is  at 
once  receiver  and  manager  of  a  business,  a 
gross  sum  may  be  allowed  as  specific  compen- 
sation for  services.  Lichtenstein  v.  Dial,  68 
Miss.  54,  8  So.  272. 

But  where  the  amount  coming  into  the 
hands  of  a  receiver  is  small,  and  his  duties 
few,  it  has  been  held  error  to  allow  him  a 
monthly  comnensation.  Overholt  v.  Old  Do- 
minion Mfg.  Co.,  98  Va.  654,  37  S.  E.  307. 

91.  Tome  v.  King,  64  Md.  166,  21  Atl.  279. 

92.  Russell  v.  Red  Oak  First  Nat.  Bank, 
65  Iowa  242,  21  N.  W.  585.  And  see  Appeal 
AND  Error,  2  Cyc.  612  text  and  note  75. 

An  insolvent,  for  whom  a  receiver  has  been 
appointed,  may  appeal  from  an  order  allow- 
ing the  receiver  compensation  in  excess  of  the 
limit  fixed  by  law  in  ordinary  cases.  Reeves 
V.  Hastings,  61  Minn.  254,  63  N.  W.  633. 

93.  Kentucky. —  Spears  v.  Thomas,  70  S.  W. 
1060,  24  Ky.  L.  Rep.  1154. 

Loiiifiiana. — -City  Item  Co-operative  Print- 
iiijl  Co.  V.  Ph(Enix  Furniture  Concern,  108 
La.  258,  32  So.  469. 

Missouri. —  State  v.  Greene  County  Bank, 
69  Mo.  App.  536. 

Montana. —  Forrester  V.  Boston,  etc.,  Con- 
sol.  (  upper,  etc.,  Min.  Co.,  30  Mont.  181,  76 
Pile.  2. 

Ongon. —  Martin  v.  Martin,  14  Oreg.  165, 
12  Pac.  234. 


United  States. —  Drey  v.  Watson,  138  Fed. 
792,  71  C.  C.  A.  158;^ In  re  Michigan  Cent. 
R.  Co.,  124  Fed.  727,  59  C.  C.  A.  643. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  396. 

The  decision  of  the  master,  on  exceptions 
to  his  report,  allowing  compensation  to  a 
receiver,  is  subject  to  a  revision  on  appeal 
to  the  chancellor.  Magee  v.  Coperthwaite,  10 
Ala.  966. 

Where  the  facts  concerning  the  administra- 
tion of  a  receiver  are  not  contained  in  the 
record,  the  appellate  division  cannot  review 
a  refusal  to  grant  him  compensation.  Slater 
V.  Slater,  78  N.  Y.  App.  Div.  449,  80  N.  Y. 
Suppl.  363  [modified  in  175  N.  Y.  143,  67 
N.  E.  224,  96  Am.  St.  Rep.  605,  61  L.  R.  A. 
796]. 

The  fact  that  the  amount  of  compensation 
is  limited  by  statute  to  certain  percentage 
does  not  affect  this  supervisory  power  over 
the  allowance,  although  it  does  not  exceed 
the  statutorv  amount.  Battery  Park  Bank 
V.  Western  Carolina  Bank,  126  N.  C.  531,  36 
S.  E.  39. 

94.  District  of  Columbia. —  Cake  V.  Wood- 
burv,  3  App.  Cas.  60. 

Illinois.—  Culver  v.  H.  R.  Allen,  Sr.,  Medi- 
cal, etc..  Assoc.,  206  111.  40,  69  N.  E.  53. 

Missouri. —  Greeley  v.  Provident  Sav.  Bank, 
103  Mo.  212,  15  S.  W.  429. 

Oreqon. —  Martin  v.  Martin,  14  Oreg.  165, 
12  Pac.  234. 

United  States. —  Cake  v.  Mohun,  164  U.  S. 
311,  17  S.  Ct.  100,  41  L.  ed.  447;  Stuart  v. 
Boulware,  133  U.  S.  78,  82,  10  S.  Ct.  240,  33 
L.  ed.  568,  wliere  it  is  said:  "Like  all  ques- 
tions of  costs  in  courts  of  equity,  allowances 
of  this  kind  are  largely  discretionary,  and 
the  action  of  the  court  below  is  treated  as 
presumptively  correct,  '  since  it  has  far  bet- 
ter moans  of  knowing  what  is  just  and 
reasonable  than  an  appellate  court  can 
have.'  " 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  396. 

95.  District  of  ColiDuhia. —  Cake  V.  Wood- 
bury, 3  App.  Cas.  60. 

Illinois.— Cwlxer  r.  H.  R.  Allen,  Sr..  :\fedi- 
cal,  etc..  Assoc.,  206  111.  40,  69  N.  E.  53; 
Heffron  r.  Rice,  149  111.  216,  36  N.  E.  562, 
41  Am.  St.  Rep.  271. 

Kc)ituckif.—  S}\eY]Qy  v.  Mattingly,  51  S.  W. 
189,  21  Ky.  L.  Rep.  289. 

Missouri. —  State  r.  People's  V.  S.  Bank, 
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D.  Discharge  —  l.  In  General.  A  discharge  is  granted  when  there  is  no 
further  use  for  the  office  of  a  receiver/^  as  when  the  reversal  of  the  judgment 
in  the  principal  case  terminates  the  necessity  for  a  receiver/^  or  the  rights  of  the 
parties  in  the  property  have  been  finally  decided/^  or  the  jurisdiction  of  the  court 
to  administer  the  property  is  terminated.^  And  ordinarily  the  receiver  will  be 
entitled  to  his  discharge  upon  discontinuance  or  final  determination  of  the  suit 
in  which  he  was  appointed,^  upon  rendering  his  accounts  and  unless  the  interests 
of  the  parties  require  a  continuance  of  the  receivership/  or  when  his  appointment 
has  been  vacated  and  no  property  has  come  into  his  hands. ^  Upon  surrender  of 
the  property  under  circumstances  rendering  the  owner  liable  for  claims  accruing 
under  the  receivership,^  the  court  has  no  power  to  require  in  the  decree  discharg- 
ing the  receiver  that  such  claims  must  be  established  by  intervention  within  a 
given  time,  where  that  period  is  not  long  enough  to  constitute  an  equitable  bar, 
since  such  order  is  an  infringement  of  the  power  to  fix  the  limitation  of  actions 
which  is  vested  solely  in  the  legislative  branch  of  the  government.^ 


197  Mo.  605,  95  S.  W.  8G7;  Greeley  Provi- 
dent Sav.  Bank,  103  Mo.  212,  15  S.  W.  429. 

Tsforth  Dakota. —  Patterson  v.  Ward,  6 
N.  D.  609,  72  N.  W.  1013. 

Oregon. —  Portland  First  Nat.  Bank  v. 
Oregon  Paper  Co.,  42  Orcg.  398,  71  Pac.  144, 
971;  Hembree  1).  Dawson,  18  Oreg.  474,  23 
Pac.  204. 

Virgmia. —  Karn  v.  Rorer  Iron  Co.,  86  Va. 
754,  11  S.  E.  431. 

Washington. —  Chandler  v.  dishing- Young 
Shingle  Co.,  13  Wash.  80,  42  Pac.  548. 

West  Virginia. —  Weigand  v.  Alliance  Sup- 
ply Co.,  44  W.  Va.  133,  28  S.  E.  803. 

Wisconsin. —  Union  Nat.  Bank  v.  Mills,  103 
Wis.  39,  79  N.  W.  20. 

United  States.—  Cake  v.  Mohun,  164  U.  S. 
311,  17  S.  Ct.  100,  41  L.  ed.  447  (hold- 
ing that  the  amount  allowed  by  the  trial  and 
appellate  courts  would  not  be  disturbed  as 
excessive,  although,  had  the  question  been  an 
original  one,  the  compensation  would  have 
been  fixed  at  a  much  smaller  amount)  ; 
Stuart  V.  Boulware,  133  U.  S.  78,  10  S.  Ct. 
242,  33  L.  ed.  508;  Braman  v.  Farmers' 
L.  &  T.  Co.,  114  Fed.  18,  51  C.  C.  A.  644; 
Wilkinson  v.  Washington  Trust  Co.,  102  Fed. 
28,  42  C.  C.  A.  140. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  396. 
And  see,  generally.  Appeal  and  Error,  3 
Cyc.  325  et  seq. 

When  the  appellate  court  is  in  doubt  as  to 
whether  the  court  below  erred  in  fixing  the 
compensation  of  a  receiver  or  his  solicitors, 
such  finding  Avill  be  allowed  to  stand;  other- 
wise, however,  if  the  amount  is  clearly  too 
much  or  not  enough.  Gevser  Min.  Co.  v, 
Salt  Lake  Bank,  16  Utah  163,  51  Pac.  151. 

96.  Form  of  order  see  Boyd  v.  Magill,  100 
111.  App.  316,  317;  Lombard  v.  Wade,  37 
Oreg.  426.  428,  61  Pac.  856;  State  v.  Spokane 
County  Super.  Ct.,  31  W^ash.  481,  482,  71 
Pac.  1095. 

Pending  appeal  see  Appeal  and  Error,  2 
Cyc.  911  note  60,  979  note  55. 

Resignation  and  removal  see  supra,  III,  L. 

Vacating  order  and  removal  or  discharge 
distinguished  see  supra,  III,  I. 

97.  Mercantile  Trust,  etc.,  Co.  v.  Florence 
Water  Co.,  Ill  Ala.  119,  19  So.  17. 

The  presumption  is  that  the  order  was 
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proper  where  the  record  in  the  appellate 
court  contains  nothing  to  show  the  contrary. 
Radford  v.  Folsom,  55  Iowa  276,  7  N.  W. 
604. 

Duty  of  party  to  apply. —  In  Langdon  v. 
Vermont,  etc.,  R.  Co.,  53  Vt.  288,  it  is  held 
that,  where  receivers  have  accomplished  the 
purposes  of  their  appointment,  it  is  the  duty 
of  the  party  on  whose  application  they  were 
appointed  to  see  to  their  discharge. 

98.  Ellis  v.  Warshauer,  92  Minn.  444,  100 
N.  W.  214,  where  it  is  said  that  the  receiver 
should  then  close  his  accounts  and  procure 
his  discharge. 

99.  Johnson  v.  Stancliff,  113  Ga.  886,  39 
S.  E.  296,  holding  that  where  a  building  asso- 
ciation instituted  a  summary  proceeding  to 
eject  defendant  from  certain  premises  as  an 
intruder,  and  subsequently  filed  an  equitable 
suit  against  him,  praying  that  a  receiver  be 
appointed  to  take  charge  of  the  land  pending 
the  litigation,  and  prior  to  the  final  hearing 
the  issue  in  the  ejectment  is  determined 
against  defendant,  it  was  proper  for  the  court 
to  direct  the  disposition  of  the  funds  in  the 
hands  of  the  receiver  and  to  discharge  him. 

1.  Bloch  V.  Bloch,  42  Misc.  (N.  Y.)  278, 
86  N.  Y.  Suppl.  1047,  holding  that  where  after 
the  appointment  of  a  receiver  in  a  suit  to  dis- 
solve a  partnership  the  firm  is  adjudicated 
bankrupt  by  the  federal  bankruptcy  court  and 
the  receiver  of  the  state  court  delivers  the 
firm  assets  to  the  receiver  in  bankruptcy,  the 
former  may  settle  his  accounts  and  obtain 
cancellation  of  his  bond  and  discharge  of  him- 
self and  sureties. 

2.  Whiteside  v.  Prendergrast,  2  Barb.  Ch. 
(N.  Y.)  471. 

3.  See  sitpra,  III,  K,  1,  2. 

Duty  to  account  generally  see  supra,  VII, 
A,  1. 

4.  People  V.  Bushwick  Chemical  Co.,  18 
N.  Y.  Suppl.  542  [affirmed  in  133  N.  Y.  694, 
31  N.  E.  627]. 

5.  See  supra,  IV,  I,  2. 

6.  Texas,  etc.,  R.  Co.  v.  Watts,  (Tex. 
1891)  18  S.  W.  312;  Boggs  v.  Brown,  82  Tex. 
41,  17  S.  W.  830;  Texas  Pac.  R.  Co.  v.  John- 
son, 76  Tex.  421,  13  S.  W.  463,  18  Am.  St. 
Rep.  60  [affirmed  in  151  U.  S.  81,  14  S.  Ct. 
250,  38  L.  ed.  81];  Kretz  V.  Texas,  etc.,  R. 
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2.  Notice.  While  a  receiver  may  in  some  instances  be  discharged  without 
personal  notice  to  those  who  might  be  interested  somewhat  in  the  performance 
of  his  trust  or  in  the  funds  in  his  hands/  regularly  the  interested  parties  should 
have  notice  of  an  apphcation  for  the  discharge  of  a  receiver/  or  of  the  accounting 
upon  which  the  discharge  is  sought/  if  such  discharge  is  to  be  given  any  con- 
clusive effect  to  prevent  one  claiming  to  own  the  property  from  pursuing  his 
remedy  against  the  receiver/^  or  to  prevent  a  creditor  whose  claim  has  been 
adjudicated  with  directions  for  its  payment  out  of  funds  applicable  thereto,  from 
perfecting  his  final  judgment  under  a  reference  ascertaining  the  amount  of  funds 
which  had  been  in  the  receiver's  hands  and  from  which  payment  might  be  made.^^ 
But  it  has  been  held  that  the  receiver  of  a  corporation  may  be  discharged  without 
notice  to  the  general  creditors  of  the  corporation.^^ 

3.  Before  Accounting.  The  court  should  not  discharge  a  receiver  from  his 
trust  except  upon  an  accounting  and  payment  or  delivery  of  the  funds  or 
property.^^ 


Co.,  (Tex.  App.  1890)  14  S.  W.  1067;  Texas, 
etc.,  R.  Co.  V.  Manton,  164  U.  S.  636,  17  S.  Ct. 
216,  41  L.  ed.  580  [affirming  60  Fed.  979,  9 
C.  C.  A.  300]. 

7.  Woodruff  V.  Jewett,  115  K  Y.  267,  22 
N.  E.  156. 

8.  Coburn  v.  Ames,  57  Cal.  201,  where, 
liowever,  the  order  provided  for  the  discharge 
of  the  receiver  "  from  all  and  singular  th-i 
duties  imposed  upon  him  by  the  order  of  this 
Court,  except  the  accounting  for  his  acts  in 
the  receivership  aforesaid,"  and  the  accounts 
of  the  receiver  were  afterward  settled,  and 
it  was  held  that  the  irregularity  in  failing 
to  give  notice  did  not  require  a  reversal. 

Notice  of  motion  to  vacate  recognizance 
should  be  given  by  the  receiver.  Brown  v. 
Perry,  1  Ch.  Chamb.  (U.  C.)  253. 

9.  Hayden  v.  Chicago  Title,  etc.,  Co.,  55 
111.  App.  241. 

Although  not  required  by  statute,  the 
court  has  inherent  power  to  require  such 
notice  before  discharging  its  officer.  Williams 
V.  Des  Moines  L.  &  T.  Co.,  126  Iowa  22,  101 
N.  W.  277. 

10.  Miller  r.  Loeb,  64  Barb.  (K  Y.)  454, 
necessity  of  notice  to  claimant  of  property 
who  has  given  notice  of  his  claim  to  owner- 
ship and  is  proceeding  for  leave  to  sue  the 
receiver,  the  court  holding  that  leave  to  sue 
should  be  granted  notwithstanding  a  dis- 
charge without  notice  to  the  claimant. 

11.  Woodruff  V.  Jewett,  115  N.  Y.  267,  22 
N.  E.  156  [reversing  37  Hun  205],  where, 
however,  the  court  refused  to  determine  how 
far  such  discharge  would  operate  as  a  de- 
fense to  the  receiver  when  he  should  be  called 
upon  to  perform  the  judgment. 

12.  New  York,  etc.,  Tel.  Co.  Jewett,  115 
N.  Y.  166,  21  N.  E.  1036  (discharge  after 
regular  accounting,  the  court  holding  that  if 
the  creditor's  rights  are  prejudiced  his 
remedy  is  by  motion  to  vacate  the  discharge)  ; 
Rockwell  V.  Portland  Sav.  Bank,  31  Oreg.  431, 
50  Pac.  566. 

13.  Strauss  Casey  Mach.,  etc.,  Co.,  69 
N.  J.  Eq.  19,  60  Atl.'  402,  holding  further 
that  on  objections  to  the  report  of  a  receiver 
of  an  insolvent  corporation  he  should  not  be 
discharged  until  he  disclosed  whether  there 
are  debts   remaining  unpaid,   whether  any 


more  of  the  assets  have  been  or  could  have 
been  collected  for  the  payment  of  debts,  and 
whether  he  was  bound  to  enforce  the  stock- 
holders' liability  for  unpaid  stock.  Compare 
Coburn  v.  Ames,  57  Cal.  201,  supra,  note  8. 

Settlement  with  successor. — A  former  re- 
ceiver, who,  in  a  suit  to  destitute  him,  re- 
signs, must  settle  with  his  successor,  and  his 
bond  should  not  have  been  canceled  until  set- 
tlement was  made.  City  Item  Co-operative 
Printing  Co.  v.  Phoenix  Furniture  Concern, 
108  La.  258,  32  So.  469. 

Duty  to  account  generally  see  supra,  VII, 
A,  1. 

14.  Redelivery  or  reconveyance  of  property 

generally  see  supra,  IV,  I. 

Discharge  upon  condition.—  In  Lombard  v. 
Wade,  37  Oreg.  426,  61  Pac.  856,  it  was  held 
that  where  an  order  was  made  confirming  a 
receiver's  final  account  and  directing  him  to 
make  certain  paj^ments,  to  take  vouchers 
therefor,  and  providing  that  upon  filing  of 
such  vouchers  he  be  discharged,  while  it 
would  have  been  proper  for  the  court  to  direct 
the  receiver  to  deliver  possession  of  the  prop- 
erty to  the  parties  entitled  to  it,  since  no 
objection  was  made  on  account  of  the  omis- 
sion of  such  provision,  it  will  not  be  material 
after  the  time  to  object  has  passed,  and  where 
the  receiver  makes  the  payments  required,  ex- 
cept to  one  party  who  refuses  to  accept  her 
share,  and  with  the  acquiescence  of  all  the 
parties  ceases  to  collect  rents  from  or  exer- 
cise any  control  over  the  premises,  the  order 
will  operate  as  a  discharge. 

Payment  to  parties  or  into  court. —  In 
Lawson  v.  Ricketts,  11  Beav.  627.  50  Eng. 
Reprint  959,  the  rule  of  practice  upon  appli- 
cations to  discharge  a  receiver  and  vacatt-  his 
recognizances  was  held  to  be  that  if  the  order 
directs  payment  of  the  balance  into  court, 
the  same  order  may  direct  the  recognizances 
to  be  vacated  upon  payment  of  such  balance 
into  court,  payments  being  shown  by  the  cer- 
tificate of  the  accountant-general;  but  that  if 
the  payment  is  directed  to  be  made  to  a  per- 
son or  in  any  other  mode  than  into  court, 
after  it  is  made  it  is  to  be  proved  ami  a 
second  petition  is  then  necessary  for  the  pur- 
pose of  obtaining  an  order  to  vacate  the  recog- 
nizances upon  tiie  proof  being  given,  although 
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4.  Before  Payment  of  Charges  —  Reservation  of  Jurisdiction.    As  a  general 

rule  the  receiver's  compensation  and  expenses  are  a  charge  upon  the  funds  in  his 
hands/^  but  it  has  been  held  that  the  discharge  of  a  receiver  need  not  be  deferred 
until  it  has  been  established  that  there  v^ill  be  sufficient  funds  to  pay  all  the  costs.^^ 
So  where  he  has  no  assets  in  his  hands  applicable  to  the  payment  of  his  charges, 
it  has  been  held  that  it  is  not  error  to  discharge  him  upon  the  apphcation  of  those 
at  whose  instance  he  was  appointed,  without  imposing  as  a  condition  of  such 
discharge  the  payment  by  such  parties  of  the  receiver's  charges, although  the 
court  may  reserve  the  matter  of  the  determination  of  the  payment  of  such  charges 
to  a  time  after  the  discharge,  and  by  a  subsequent  order  make  provision,  in  a 
proper  case,  for  payment  by  such  parties. The  court  has  inherent  power  to 
place  itself  in  a  position  upon  relinquishing  possession  to  enforce  orders  with  respect 
to  expenses  and  indebtedness  of  the  receivership,^^  and  may  make  provision  for 
subsequent  actions  against  the  receiver  for  the  adjudication  of  such  claims. 

E.  Effect  of  and  Vacating  Settlement  and  Discharge.  The  effect  of 
a  discharge  of  a  receiver  is  to  terminate  his  duties  and  authority,^^  and  if  there  is 
a  surrender  of  jurisdiction  over  the  trust,  without  any  reservation  as  to  existing 
claims,  the  effect  is  to  release  not  only  the  receiver,  but  also  the  property  from 
further  liabihty.^^    All  right  upon  the  part  of  the  court  to  proceed  against  him, 


on  the  second  occasion  tlie  matter  need  not 
be  mentioned  in  court,  but,  the  petition  being 
left  at  the  secretary's  office  together  with 
proper  evidence  of  payment,  the  order  will 
be  made  without  further  attendance. 

15.  See  swpra,  V,  B,  1,  f;  V,  C,  1. 

16.  Batten  r.  Wedgwood  Coal,  etc.,  Co.,  28 
Ch.  D.  317,  54  L.  J.  Ch.  686,  52  L.  T.  Kep. 
N.  S.  212,  33  Wkly.  Eep.  203,  supra,  V,  B, 
1,  f,  (II),  note  45. 

17.  Joslyn  v.  Athens  Coach,  etc.,  Co.,  43 
Minn.  534,  46  N.  W.  77,  where  all  the  funds 
of  an  insolvent  corporation  were  appropriated 
without  satisfying  the  receiver's  claim  for 
compensation. 

On  the  other  hand,  it  has  been  held  that 
a  party  cannot  have  a  receiver  appointed  and 
enter  upon  the  discharge  of  his  duties,  etc., 
and  incur  large  disbursements,  and  then  on 
his  own  motion  have  such  receiver  discharged 
without  making  any  provision  for  his  dis- 
bursements and  compensation,  and  it  is  not 
error  to  refuse  to  discharge  a  receiver  in  such 
case,  although  both  parties  consent  thereto. 
Hoffman  v.  Minot  Bank,  4  N.  D.  473,  61  N.  W. 
1031.    See  also  swpra,  V,  C,  2. 

18.  Joslyn  r.  Athens  Coach,  etc.,  Co.,  43 
Minn.  534,'  46  N.  W.  77. 

19.  See  s«pra,  IV,  I,  2;  IV,  H,  12,  b;  VI, 
H,  2,  b,  (II). 

Enforcement  of  receiver's  certificates  see 
supra,  IV,  G,  5. 

20.  Denver,  etc.,  R.  Co.  v.  Gunning,  33 
Colo.  280,  80  Pac.  727  (action  maintainable 
against  receiver  of  railroad  company  after 
discharge,  for  death  of  passenger  occurring 
f)ending  the  receivership,  where  the  decree  of 
foreclosure  provided  for  payment  by  the  pur- 
chaser of  liabilities  of  the  receiver  and  an 
order  was  entered  that  the  discharge  should 
not  prevent  the  receiver  from  defending  such 
actions)  ;  Ohio  Coal  Co,  v.  Whitcomb,  123 
Fed.  359,  59  C.  C.  A.  487  (under  reservation 
of  jurisdiction  for  the  purpose  of  enforcing 
debts  and  liabilities  incurred  by  the  receiver). 
But  in  Farmers'  L.  &  T.  Co.  v.  Central  R.  Co., 
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7  Fed.  537,  2  McCrary  181,  it  is  held  that 
where  the  court  reserves  jurisdiction  of  the 
case  for  the  purpose  of  enforcing  debts  and 
liabilities  incurred  by  the  receiver,  suit  to 
enforce  unsatisfied  claims,  whether  upon  con- 
tract or  tort  against  the  receiver^  which,  if 
established,  would  constitute  liens  upon  the 
property,  are  to  be  prosecuted  against  the 
property  as  proceedings  in  rem,  upon  proper 
notice  to  the  purchaser,  and  not  against  the 
discharged  receiver. 

Setting  aside  discharge  for  purpose  of  en- 
forcing liability  see  Reardon  i\  White,  38 
Tex.  Civ.  App.  636,  87  S.  W.  365,  infra, 
note  28. 

21.  Mercantile  Trust,  etc.,  Co.  ?;.  Florence 
Water  Co.,  Ill  Ala.  119,  19  So.  17;  Corser  v. 
Russell,  20  Abb.  N.  Cas.  (N.  Y.)  316. 

Judgment  in  action  by  receiver  not  void. — 
But  in  a  suit  by  assignees  of  a  judgment 
recovered  by  the  receiver  of  a  bank  on  bills 
and  notes  in  an  action  which  went  to  judg- 
ment after  the  receiver's  discharge,  it  was 
held  that  under  a  code  provision  that  all 
actions  shall  be  in  the  name  of  the  real  party 
in  interest,  except  that  actions  on  bills  and 
notes  payable  at  a  definite  place,  and  other 
commercial  instruments,  may  be  in  the  name 
of  the  person  having  the  legal  title,  the  dis- 
charge of  the  receiver  did  not  cause  the  ac- 
tion to  abate,  so  that  the  judgment  would  be 
void,  since  it  would  be  presumed,  in  support 
of  the  judgment,  that  the  bills  and  notes 
were  within  the  exception  of  the  statute. 
Hall  V.  Henderson,  126  Ala.  449,  28  So.  531, 
85  Am.  St.  Rep.  53,  61  L.  R.  A.  621. 

22.  Johnson  v.  Central  Trust  Co.,  159  Ind. 
605,  65  N.  E.  1028;  Davis  v.  Duncan,  19  Fed. 
477;  Farmers'  L.  &  T.  Co.  v.  Iowa  Cent.  R. 
Co.,  7  Fed.  537,  2  McCrary  181. 

Allowance  against  fund  is  not  a  technical 
lien  on  the  property,  and  hence  the  discharge 
of  a  receiver  and  the  surrender  of  jurisdiction 
over  the  trust  by  the  court,  without  any  reser- 
vation as  to  existing  claims,  is  a  release  not 
only  of  the  receiver,  but  also  of  the  property. 
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upon  the  application  of  any  claimant  summarily  ceases,  and  he  is  no  longer  subject 
to  its  jurisdiction,  except  such  jurisdiction  as  is  acquired  in  the  ordinary  methods 
available  to  all  suitors.^^  So  also  since  the  sole  liability  of  a  receiver  except  in 
cases  in  which  he  is  personally  at  fault  is  official,  when  his  official  career  ceases 
by  his  discharge  from  his  trust  no  judgment  can  be  rendered  against  him  there- 
after; with  the  termination  of  his  official  existence  ends  his  official  habihty.^^ 


from  further  liability.    Johnson  v.  Central 
Trust  Co.,  159  Ind.  605,  65  N.  E.  1028. 
After  dissolution  of  corporation. —  But  it 

has  been  held  that  the  title  to  the  property  of 
an  insolvent  corporation  which  passes  to  the 
permanent  receiver  in  a  proceeding  under  the 
statute  in  which  the  corporation  is  dissolved 
remains  in  him  as  to  property  which  he  has 
not  taken  and  distributed,  notwithstanding 
his  discharge,  and  that  a  creditor  of  the  cor- 
poration acquires  no  equitable  lien  on  such 
property  so  as  to  entitle  him  to  apply  it  to 
his  individual  claim  by  discovering  that  the 
receiver  had  a  right  to  it.  Berliner  v.  Piqua 
Club  Assoc.,  32  Misc.  (N.  Y.)  470,  66  N.  Y. 
Suppl.  791 

Reservation  of  jurisdiction  see  supra,  VII, 

D,  4. 

23.  Boyd  v.  Magill,  100  111.  App.  316;  New 
York,  etc.,  Tel.  Co.  v.  Jewett,  43  Hun  (N.  Y.) 
565,  6  N.  Y.  St.  656  [affirmed  in  115  Y. 
166,  21  N.  E.  1036] ;  Farmers'  L.  &  T.  Co.  V. 
Iowa  Cent.  E.  Co.,  7  Fed.  537,  2  McCrary  181. 

24.  Illinois. —  McNulta  v.  Lockridge,  137 
111.  270,  27  N.  E.  452,  31  Am.  St.  Rep.  362. 

Indian  Territory. — Ansley  v.  McLoud,  5 
Indian  Terr.  563,  82  S.  W.  908. 

Massachusetts. — Archambeau  v.  Piatt,  173 
Mass.  249,  53  N.  E.  816. 

Mississippi. —  Bond  v.  State,  68  Miss.  648, 
9  So.  353. 

Neio  Yo7'k. —  Corser  v.  Eussell,  20  Abb.  N. 
Cas.  316. 

Texas. —  Fordyce  v.  DuBose,  87  Tex.  78,  26 
S.  W.  1050;  Boggs  V.  Brown,  82  Tex.  41,  17 
S.  W.  830;  Brown  v.  Gay,  76  Tex.  444,  13 
S.  W.  472;  Pyan  v.  Hays,  62  Tex.  42;  For- 
dyce V.  Beecher,  2  Tex.  Civ.  App.  29,  21  S.  W. 
179. 

United  States. —  Eeynolds  v.  Stockton,  140 
U.  S.  254,  11  S.  Ct.  773,  35  L.  ed.  464  [affirm- 
ing 43  N.  J.  Eq.  211,  10  Atl.  385,  3  Am.  St. 
Eep.  305]  (holding  that  a  judgment  against 
an  ancillary  receiver  after  his  discharge  is 
not  binding,  although  the  court  did  not  know 
of  his  discharge)  ;  Gray  r.  Grand  Trunk 
Western  E.  Co.,  156  Fed.  736,  84  C.  C.  A.  392; 
Western  New  York,  etc.,  E.  Co.  v.  Penn  Ee- 
fining  Co.,  137  Fed.  343,  70  C.  C.  A.  23 
[affirmed  in  208  U.  S.  208,  28  S.  Ct.  268,  52 
L.  ed.  456]  ;  Farmers'  L.  &  T.  Co.  v.  Central 

E.  Co.,  7  Fed.  537,  2  McCrary  181. 

See  42  Cent.  Dig.  tit.  "  Eeceivers,"  §  407. 

As  against  owner  after  notice  of  claim.— 
But  it  has  been  held  that  the  mere  discliarge 
of  a  receiver  after  notice  to  him  of  a  claim 
by  a  third  party  of  ownership  of  the  property 
and  refusal  of  the  court  to  grant  such  party 
leave  to  sue  the  receiver  will  not  stand  in 
the  way  of  a  reversal  of  the  order  and  a  final 
dirf'ction  permitting  such  suit.  Miller  v. 
Loeb,  64  Barb.  (N.  Y.)  454,  supra,  note  10. 
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So  in  Peacock  v.  Pittsburg  Locomotive,  etc., 
Works,  52  Ga.  417,  where  an  order  appointing 
a  receiver  was  vacated  "  without  prejudice  to 
any  one,  party  or  claimant,"  and  the  receiver 
surrendered  the  property  for  which  a  pos- 
sessory warrant  had  been  previously  sued  out 
against  him,  but  which  by  stipulation  had 
been  permitted  to  remain  in  his  hands  pend- 
ing a  trial  on  the  merits,  it  was  held  that  the 
vacation  of  the  order  was  no  defense  to  the 
possessory  action.  And  in  Woodruff  v. 
Jewett,  115  K  Y.  267,  22  N.  E.  156  {supra, 
note  11)  [reversing  37  Hun  205],  a  discharge 
after  the  adjudication  of  a  claim  was  held 
not  to  prevent  a  final  judgment  on  the  re- 
port of  a  referee  ascertaining  funds  in  the 
hands  of  a  receiver  at  a  particular  time  ap- 
plicable to  payment  of  the  claims. 

Discliarge  before  affirmance  of  judgment. — 
Where  a  judgment  in  an  action  against  re- 
ceivers was  rendered  before  they  were  dis- 
charged, and  the  discharge  Avas  granted  prior 
to  the  affirmance  of  the  judgment  in  the  ap- 
pellate court,  it  v/as  held  that  the  judgment 
was  valid.  McCarley  v.  McGhee,  108  Fed. 
494,  as  to  liability  of  sureties  on  the  writ  of 
error  bond. 

Property  returned  without  sale  —  In  gen- 
eral.—  Where  a  receiver  is  discharged  pend- 
ing an  action  against  him  and  the  property 
restored  to  the  owner  under  circumstances 
rendering  the  owner  liable  for  expenses  in- 
curred during  the  receivership,  the  action  was 
held  not  to  abate  and  the  owner  may  be  substi- 
tuted as  a  party.  Brown  v.  Gay,  76  Tex.  444, 
13  S.  W.  472. 

But  a  judgment  against  the  receiver  alone 
will  not  bind  the  company  or  its  property. 
Texas,  etc.,  E.  Co.  v.  Watson,  (Tex.  Civ.  App. 
1894)  24  S.  W.  952,  13  Tex.  Civ.  App.  555, 
36  S.  W.  290. 

The  subject  is  regulated  by  statute  some- 
times, as  in  Texas,  where  it  was  provided  that 
any  person  having  a  claim  against  a  receiver 
not  sued  on  at  the  date  of  the  discharge  might 
sue  the  receiver  either  alone  or  jointly  with 
the  person  or  corporation  to  whom  the  re- 
ceiver delivered  the  property,  and  that  if  judg- 
ment is  rendered  against  the  receiver  a  judg- 
ment shall  also  be  rendered  against  the'  per- 
son or  corporation  for  the  sanie  amount,  etc., 
under  which  it  has  been  lield  that  where  the 
property  of  a  corj^oration  has  been  returned 
to  it  tlie  receiver  is  a  proper  party  defendant 
after  his  discharge,  to  be  joined  with  the  cor- 
poration, on  a  cause  of  action  accruing  before 
his  discharge,  and  that  a  judgment  against 
him  is  authorized.  International,  etc.,  E.  Co. 
V.  Neff,  (Tex.  Civ.  App.  1894)  26  S.  W.  784. 
See  also  supra,  lY,  I,  2.  And  see  Eailkoads, 
33  Cyc.  631,  722.  Failure  to  enter  tlie  judgment 
against  the  receiver  when  judgment  is"  reu- 
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The  court  may  set  aside  an  order  approving  its  receiver's  final  report  and  grant- 
ing his  discharge,^®  as  for  failure  to  give  the  interested  parties  notice,^^  or  for  the 
purpose  of  retaining  the  receivership  pending  the  liquidation  of  claims  against 
the  receiver,^^  if  the  application  is  made  in  time.^^  In  the  absence  of  such  action, 
however,  the  settlement  of  the  receiver's  accounts  and  his  discharge  will  be 
conclusive  against  a  collateral  consideration  of  questions  which  were  or  might 
have  been  determined  on  the  accounting,^^  or  against  the  reacquiring  of  juris- 
diction of  the  property  after  it  has  been  effectually  surrendered,^^  and  will  protect 
the  receiver  against  any  further  liability  to  account  for  funds  or  property  dis- 
posed of  under  the  court's  order.^^    So  plaintiff  in  the  receivership  suit  has  been 


dered  against  the  company  is  not  prejudicial 
error  of  which  the  company  can  complain. 
Bonner  v.  Blum,  (Tex.  Civ.  App.  1894)  25 
S.  W.  60.  But  in  cases  not  coming  within 
the  provision  of  a  statute  of  this  kind,  per- 
mitting a  judgment  against  a  receiver  after 
his  discharge,  although  the  owner  of  the  prop- 
erty may  be  liable  and  may  be  made  the  party 
to  the  suit  already  taken  against  the  receiver, 
it  is  proper  for  the  court  to  dismiss  the 
action  as  to  the  receiver.  Boggs  v.  Brown, 
82  Tex.  41,  17  S.  W.  830;  Brown  v.  Gay,  76 
Tex.  444,  13  S.  W.  472.  And  a  statute  which 
authorizes  a  judgment  against  receivers  after 
their  discharge  in  actions  pending  at  the  time 
does  not  apply  to  receivers  appointed  by  the 
federal  courts.  Fordyce  r.  DuBose,  87  Tex. 
78,  26  S.  W.  1050;  'Brown  v.  Gay,  supra; 
Evan  V.  Hays,  62  Tex.  42 ;  Missouri,  etc.,  E,. 
Co.  ?;.  McFadden,  (Tex.  Civ.  App.  1805)  32 
S.  W.  18;  Fordvce  v.  Beecher,  2  Tex.  Civ. 
App.  29,  21  S.  W.  179. 

Abatement  of  action  by  removal  of  receiver 
see  Abatement  and  Revival,  1  Cyc.  120,  121. 

Personal  liability  see  supra,  Yl,  D,  1. 

Right  against  owner  upon  surrender  of 
property  see  supra,  text  and  note  6.  And  see 
supra,  IV,  I,  2. 

25.  Williams  v.  Des  Moines  L.  &  T.  Co., 
126  Iowa  22,  101  N.  W.  277  (holding  that 
if  the  discretion  of  the  court  in  this  regard 
has  not  been  abused  its  action  will  not  be 
disturbed)  ;  Schenck  v.  Ingraham,  5  Hun 
(N.  Y.)  397;  Harrigan  v.  Gilchrist,  121  Wis. 
127,  99  N.  W.  909. 

26.  Williams  h\  Des  Moines  L.  &  T.  Co., 
126  Iowa  22,  101  N.  W.  277;  New  York,  etc., 
Tel.  Co.  V.  Jewett,  43  Hun  (N.  Y.)  565,  6 
N.  Y.  St.  656  [aifirmed  in  115  N.  Y.  166,  21 
N.  E.  1036] ;  Reardon  V,  White,  38  Tex.  Civ. 
App.  636,  87  S.  W.  365. 

Form  of  order  see  Reardon  v.  \Yhite,  38 
Tex.  Civ.  App.  636,  641,  87  S.  W.  365. 

27.  Williams  v.  Des  Moines  L.  &  T.  Co., 
126  Iowa  22,  101  N.  W.  277. 

28.  Reardon  v.  White,  38  Tex.  Civ.  App. 
636,  87  S.  W.  365. 

29.  Reardon  v.  White,  88  Tex.  Civ.  App. 
636,  87  S.  W.  365  (holding  that  the  court  has 
jurisdiction  at  the  following  regular  term  to 
set  aside  an  order  of  discharge  entered  in 
vacation);  Davis  v.  Duncan,  19  Fed.  477 
(holding  that  after  entering  an  order  dis- 
charging a  receiver,  and  directing  him  to  turn 
over  the  property  in  his  hands  to  defendant 
corporation,  and  which  order  was  complied 
with  by  the  receiver,  the  court  cannot,  after 
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the  adjournment  of  the  term  at  which  the 
order  was  made  and  entered  of  record,  in  any 
way  alter,  change,  modify,  or  expand  the  de- 
cree discharging  the  receiver,  and  again  ob- 
tain jurisdiction  over  the  property  and  funds 
which  it  had  by  its  decree  ordered  the  re- 
ceiver to  turn  over  to  the  corporation). 

30.  Lehman  v.  McQuown,  31  Fed.  138. 
Receiver  bound. —  In  Louisiana  it  was  held 

that  where  receivers  presented  to  the  court  a 
final  account  for  homologation  and  a  litiga- 
tion ensued  to  which  they  were  parties,  they 
were  bound  by  the  judgment  entered  and 
could  not  thereafter  file  another  account 
claiming  credits  mistakenly  omitted  from 
that  litigated.  In  re  Sheets  Lumber  Co.,  104 
La.  771,  29  So.  328. 

Approval  without  prejudice  see  supra,  VII, 
A,  4,  b,  note  22. 

31.  Lehman  v.  McQuown,  31  Fed.  138,  on 
assessment  of  damages  on  injunction  bond,  the 
court  holding  that  it  would  not  inquire,  or 
permit  inquiry,  as  to  the  way  the  receiver 
managed. 

Sums  not  accounted  for  — -  debt  of  record.— 

In  England  it  is  held  that  the  sum  of  money 
due  from  a  receiver,  whether  ascertained  or 
not,  is  a  debt  of  record  so  long  as  the  recogni- 
zance exists;  and  where  a  receiver,  appointed 
to  get  in  the  personal  estate  of  a  decedent, 
died  without  having  passed  his  final  accounts 
and  without  having  accounted  for  particular 
sums  received,  and  thereafter  his  executors 
passed  his  final  account  without  including 
such  sums,  a  suit  to  administer  the  receiver's 
personal  estate  for  the  purpose  of  recovering 
such  sum  was  maintained  and  it  was  held 
that  the  suit  was  not  barred  by  the  statute 
of  limitations  in  view  of  the  character  of  the 
debt  as  of  record  on  a  particular  date;  and 
moreover  the  court  was  of  opinion  that  the 
receiver  was  a  trustee  of  such  moneys  for  the 
persons  entitled  thereto  and  that  his  position 
was  one  in  which  the  account  against  him 
could  not  readily  be  barred.  Seagram  v. 
Tuck,  18  Ch.  D. '296,  50  L.  J.  Ch.  572,  14 
L.  T.  Rep.  N.  S.  800,  29  Wkly.  Rep.  784. 

32.  Bassick  Min.  Co.  v.  Schoolfield,  15  Colo. 
376,  24  Pac.  1049;  Davis  v.  Duncan,  19  Fed. 
477,  sunra,  note  29. 

33.  New  York,  etc.,  Tel.  Co.  v.  Jewett,  115 
K  Y.  166,  21  K  E.  1036  [aifirming  43  Hun 
565,  6  N.  Y.  St.  656]  (holding  that  creditors 
are  not  entitled  to  notice  of  the  receiver's  dis- 
charge and  should  move  to  vacate  the  order 
if  they  are  injuriously  affected  thereby)  ;  Fer- 
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denied  the  right  to  maintain  a  separate  bill  for  an  accounting  by  the  receiver 
who  was  discharged  by  the  final  decree  upon  plaintiff's  petition  and  without 
objection,^^  and  the  court  has  refused  to  grant  rehef  under  a  bill  to  surcharge  a 
receiver's  account  in  the  absence  of  fraud  or  some  ground  for  imposing  liability 
upon  him  as  a  trustee ;  but  it  has  been  held  that  a  creditor  of  the  fund  may 
review  the  settlement  of  a  receiver's  account  on  the  ground  that  claims  paid  out 
of  funds  under  the  order  of  the  court  are  fictitious,  etc.,  by  applying  to  be  made 
a  party  and  to  have  such  order  vacated.^^  Jurisdiction  to  entertain  a  bill  for  an 
accounting  against  a  receiver  as  trustee  by  the  cestui  que  trust  is  recognized,  how- 
ever,^^  and  an  action  for  fraud  has  been  held  to  lie  against  the  receiver  of  a  cor- 
poration, by  persons  not  parties  to  the  receivership  proceedings,  for  an  account 
of  rents  and  profits  received  by  him  from  lands  fraudulently  acquired,  after  his 
accounts  as  receiver  have  been  approved  and  he  has  been  discharged.^^ 

F.  Costs.^^  Where  in  a  proper  case  the  receiver  is  discharged  from  his  trust 
upon  his  application,*^  it  has  been  held  that  costs  of  the  application  will  be  allowed 
him."^^  So  where  there  is  no  dispute  as  to  the  correctness  of  a  receiver's  accounts, 
as  to  the  amounts  received  and  as  to  the  propriety  of  his  disbursements,*^  and 
he  has  been  guilty  of  no  misconduct,*^  and  his  accounts  are  substantially  sus- 


guson  V.  Toledo,  etc.,  R.  Co.,  85  N.  Y.  App. 
Div.  352,  83  N.  Y.  Suppl.  283  [affirmed  in 
183  K  Y.  557,  76  N.  E.  1095]. 

34.  Bovaird  v.  Seyfang,  200  Pa.  St.  261, 
49  Atl.  958,  where  it  was  said  that  in  such 
case,  if  there  is  any  fraud  or  mistake  in  the 
receiver's  management  of  the  business  or  in 
procuring  his  discharge,  plaintiff's  remedy  is 
by  asking  to  open  or  strike  off  the  decree  in 
the  cause  in  which  the  receiver  was  appointed 
and  discharged. 

35.  Neel  v.  Carson,  37  S.  W.  949,  18  Ky. 
L.  Rep.  691,  holding  that  in  the  absence  of 
fraud  a  bill  to  surcharge  the  receiver's  ac- 
count with  the  amount  of  a  note  not  collected 
by  him,  after  settlement  and  confirmation  of 
the  account  at  the  beneficiary's  request,  can- 
not be  maintained,  and  there  being  nothing  to 
show  laches  on  the  part  of  the  receiver  if 
he  were  considered  as  a  trustee. 

36.  Schenck  v.  Ingraham,  5  Hun  (N.  Y.) 
397,  where  it  was  said  that  in  such  proceed- 
ings the  court  has  a  broader  discretion  and 
greater  power  for  relief  than  in  an  inde- 
pendent action  depending  for  its  success  upon 
satisfactory  proof  of  fraud.  In  Harrigan  i\ 
Gilchrist,  121  Wis.  127,  99  N.  W.  909,  the 
court  applied  the  doctrine  of  the  case  last 
above  cited  to  the  extent  of  holding  that  in 
an  action  in  which  a  receiver  is  appointed 
and  which  is  still  pending  and  in  which  the 
jurisdiction  to  vacate  the  order  on  the  account 
is  still  perfect,  the  order  may  be  vacated  on 
motion  and  an  issue  raised  in  the  action  cov- 
ering the  matter  of  the  account,  and  it  was 
held  that  a  receiver  collusively  appointed  and 
enabled  to  use  his  office  for  the  benefit  of 
those  who  are  in  an  adversary  capacity  to 
creditors  was  not  entitled  to  the  usual  pro- 
tection afforded  receivers  (see  supra,  IV,  E, 
2,  b),  and  tliat  as  such  he  might  be  made  a 
defendant  in  the  main  action  or  in  an  inde- 
pendent action,  as  the  court  miglit  order  or 
permit,  and  his  conduct  judicially  investi- 
gated in  that  way  and  his  liabilities  enforced 
by  the  instrumentalities  afforded  thereby. 


37.  Lafayette  Co.  v.  Neely,  21  Fed.  738, 
w^here  the  court  doubted  the  power  of  the 
legislature,  in  providing  for  the  appointment 
of  a  receiver  of  a  railroad  company  by  the 
governor,  to  confer  exclusive  power  over  the 
account  on  the  executive  department,  and 
held  that  such  receiver  could  not  escape  an 
account  as  trustee  in  a  suit  on  behalf  of  the 
beneficiary  of  the  trust,  under  the  general 
equity  jurisdiction  over  such  matters,  by 
showing  that  the  judgment  creditors  of  the 
beneficiary  would  absorb  the  fund,  or  that  he 
had  reported  to  the  governor  and  would  not 
be  able  to  respond  in  the  suit,  although  the 
court  would  not  require  an  account  in  such 
a  case  merely  because  the  trustee's  statem^ent 
of  account  had  been  too  general  and  he 
had  failed  to  file  vouchers,  in  the  absence 
of  fraud,  and  merely  for  the  satisfaction  of 
the  beneficiary  so  that  he  could  see  in  detail 
what  had  been  done  while  the  property  was 
in  charge  of  the  receiver. 

38.  Pondir  v.  New  York,  etc.,  R.  Co.,  72 
Hun  (N.  Y.)  384,  25  N.  Y.  Suppl.  560,  31 
Abb.  N.  Cas.  29,  where  the  suit  was  by  a 
stock-holder  of  a  corporation  under  allega- 
tions that  it  had  been  fraudulently  stripped 
of  its  property  by  the  corporation  for  whicii 
the  receiver  had  been  appointed,  etc..  and 
under  proper  allegations  it  was  held  that  the 
action  would  lie  against  the  receiver  for  an 
account,  although  it  might  appear  that  his  ac- 
counts rendered  to  the  court  were  so  stated 
that  its  order  approving  his  transactions  and 
discharging  him  would '  be  a  defense,  which, 
however,  could  not  be  determined  in  advance 
of  tlie  accounting. 

39.  See,  generallv,  supra,  VI,  H,  4. 

40.  See  supra,  itl,  L,  3. 

41.  Richardson  r.  Ward.  6  :\radd.  266,  56 
Eng.  Reprint  1092. 

42.  Adams  r.  Elwood.  123  X.  Y.  App.  Div. 
649,  108  N.  Y.  S\i])])l.  138. 

43.  TTvnos  r.  ^IcDormott,  14  Dalv  (X.  Y.) 
104,  3  X.  Y.  St.  582;  McCav  r.  "Black,  14 
Phihi.  (Pa  )  635. 
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tained,**  he  should  not  be  charged  with  the  costs  of  the  accounting.  But  it  has 
been  held  otherwise  where  the  necessity  of  the  audit  is  attributable  to  the  conduct 
of  the  receiver/^  and  so  as  to  the  costs  of  an  application  for  an  account  where 
the  receiver  has  failed  to  account  regularly.*^ 

Vni.  FOREIGN  AND  ANCILLARY  RECEIVERS.*' 
A.  Extraterritorial  Effect  of  Appointment  of  Receiver  —  i.  Rules  as 

TO  Restricted  Authority,  While  a  court  appointing  a  receiver  may  act  directly 
upon  the  parties  before  it  with  respect  to  property  beyond  the  territorial  limits 
of  its  jurisdiction/^  it  cannot  give  its  receiver  authority  to  act  in  another  state 
without  the  assistance  of  the  courts  thereof.*^  And  the  rule,  broadly  stated,  may 
be  said  to  be  that  a  receiver's  power  is  only  coextensive  with  that  of  the  court 
which  gives  him  his  character,  and  cannot  be  asserted  as  a  matter  of  right  beyond 
the  territorial  jurisdiction  of  such  court. While  the  rule  is  very  generally  recog- 


44.  Hynes  v.  McDermott,  14  Daly  (N.  Y.) 
104,  3  N.  Y.  St.  582. 

Mere  errors  as  to  some  items  of  the  report 
of  a  receiver,  not  shown  to  have  been  inten- 
tional, for  dishonest  purposes,  do  not  justify 
the  imposition  upon  him  of  the  costs  of  a 
reference  ordered  to  correct  the  errors.  Rad- 
ford V.  Folsom,  55  Iowa  276,  7  N.  W.  604. 

45.  Eeeves'  Appeal,  3  Walk.  (Pa.)  199, 
where  the  receiver  furnished  an  insufficient 
account,  requiring  an  investigation  upon 
vs^hich  the  balance  due  from  the  receiver  vi^as 
increased. 

46.  Bertie  v.  Abingdon,  8  Beav.  53,  50 
Eng.  Reprint  21. 

Receiver  accounting  after  order  for  attach- 
ment.— A  receiver  w^ho  accounts  under  an 
order  for  an  attachment  against  him  must 
pay  the  costs  of  passing  his  accounts;  and 
will  only  be  allowed  an  abated  rate  of 
poundage,  at  the  discretion  of  the  master. 
Trapaud  v.  Comick,  1  Hog.  245. 

47.  Receiver  of  foreign  corporation  gen- 
erally see  supra,  II,  C,  6. 

48.  See  supra,  III,  A,  5;  IV,  D,  5,  h, 
(ni). 

As  against  an  ancillary  receiver,  since  he 
can  take  only  the  assets  of  the  corporation 
within  the  state  in  which  he  is  appointed  and 
a  debt  owing  to  the  corporation  has  its  situs 
at  the  domicile  thereof,  it  is  held  that  a 
resident  of  the  state  of  the  ancillary  receiver 
is  not  guilty  of  contempt  by  reason  of  the 
fact  that  he  instituted  attachment  suits  in 
foreign  states  and  garnished  debtors  of  the 
corporation  residing  there.  Holbrook  t.  Ford. 
153  111.  633,  39  N.  E.  1091,  46  Am.  St.  Rep. 
917,  27  L.  R.  A.  324  [affirming  50  111.  App. 
547]. 

A  partner  may  confess  judgment  in  a  state 
other  than  that  in  which  the  receiver  of  the 
assets  of  the  partnership  was  appointed  and 
where  the  partnership  owned  property  and 
is  not  guilty  of  a  contempt  of  the  authority 
of  the  court  appointing  the  receiver.  O'Cal- 
laghan  v.  Eraser,  37  Hun  (K  Y.)  483. 

As  to  strangers  to  the  suit  in  which  the 
receiver  is  appointed,  it  is  held  that  they 
may  go  into  other  states  where  property  is 
situated  and  there  pursue  the  legal  remedies 
against  it.  In  re  Maudslay,  [1900]  1  Ch. 
602,  69  L.  J.  Ch.  347,  82  L.  T.  Rep.  K  S. 
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378,  16  T.  L.  R.  228,  48  Wkly.  Rep. 
568. 

49.  Catlin  v.  Wilcox  Silver-Plate  Co.,  123 
Ind.  477,  24  N.  E.  250,  18  Am.  St.  Rep. 
338,  8  L.  R.  A.  62;  Wilmer  v.  Atlanta,  etc., 
Air-Line  R.  Co.,  30  Fed.  Cas.  No.  17,775,  2 
Woods  409;  In  re  Maudslay,  [1900]  1  Ch. 
602,  69  L.  J.  Ch.  347,  82  L.  T.  Rep.  N.  S. 
378,  16  T.  L.  R.  228,  48  Wkly.  Rep.  568. 

50.  Arkansas. —  Choctaw  Coal,  etc.,  Co.  v. 
Williams-Echols  Dry  Goods  Co.,  75  Ark.  365, 
87  S.  W.  632. 

California. —  Humphreys  v.  Hopkins,  81 
Cal.  551,  22  Pac.  892,  15  Am.  St.  Rep.  76, 

6  L.  R.  A.  792. 

Delaivare. —  Kirwan  Mfg.  Co.  v.  Truxton, 
2  Pennew.  48,  44  Atl.  427;  Stockbridge  v. 
Beckwith,  6  Del.  Ch.  72,  33  AtL  620. 

Illinois.-^  lIo\hrook  v.  Ford,  153  111.  633, 
39  N.  E.  1091,  46  Am.  St.  Rep.  917,  27  L.  R. 
A.  324. 

Indiana. —  Security  Sav.,  etc.,  Assoc.  v. 
Moore,  151  Ind.  174,  50  N.  E.  869;  Catlin 
V.  Wilcox  Silver-Plate  Co.,  123  Ind.  477,  24 
N.  E.  250,  18  Am.  St.  Rep.  338,  8  L.  R.  A. 
62;  Gray  v.  Covert,  25  Ind.  App.  561,  58 
N.  E.  73],  81  Am.  St.  Rep.  117. 

Iowa. —  Parker  v.  Lamb,  99  Iowa  265,  68 
N.  W.  686,  34  L.  R.  A.  704.  See  Ayres  V. 
Siebel,  82  low^a  347,  47  N.  W.  989. 

Kansas. —  Winans  v.  Gibbs,  etc.,  Mfg.  Co., 
48  Kan.  777,  30  Pac.  163. 

Maine. —  Hunt  v.  Columbian  Ins.  Co.,  55 
Me.  290,  92  Am.  Dec.  592. 

Maryland. —  Southern  Bldg.,"  etc..  Assoc.  v. 
Price,  88  Md.  155,  41  Atl.  53,  42  L.  R.  A. 
206;  Day  v.  Postal  Tel.  Co.,  66  Md.  354, 

7  Atl.  608;  Bartlett  v.  Wilbur,  53  Md.  485. 
Massachusetts. —  Amy    v.    Manning,  149 

Mass.  487,  21  N.  E.  943;  Harvey  v.  Varney, 
104  Mass.  436. 

Missoiiri. —  Farmers',  etc.,  Ins.  Co.  v. 
Needles,  52  Mo.  17 ;  Weil  v.  Burr  Oak  Bank, 
76  Mo.  App.  34;  Waters-Pierce  Oil  Co.  v. 
Bell,  71  Mo.  App.  653. 

iSJew  Jersey. —  Irw^in  v.  Granite  State  Prov- 
ident Assoc.,  56  N.  J.  Eq.  244,  38  Atl.  680. 

North  Carolina. —  Kruger  v.  Buffalo  Bank 
of  Commerce,  123  N.  C.  16,  31  S.  E.  270. 

Ohio. —  Leman  v.  MacLennan,  28  Ohio  Cir. 
Ct.  137  [affirmed  in  75  Ohio  St.  643,  80 
N.  E.  1129]. 


BECEIYEEIS 


[34  Cyc]  485 


nized  by  the  cases  hereinafter  referred  to  upon  the  effect  of  the  appointment  of  a 
receiver,  they  are  not  harmonious  as  to  the  extent  of  its  apphcation.  The  leading 
case  of  Booth  v.  Clark  denies  all  extraterritorial  recognition  to  a  chancery  receiver, 
whatever  may  be  his  authority  under  the  order  or  decree  of  the  appointing  court, 
either  as  of  right  or  by  comity/^  and  other  cases  have  so  applied  the  rule,^^  or 


Pennsylvania. —  Frowert  v.  Blank,  205  Pa. 
St.  299,  54  Atl.  1000. 

Rhode  Island. —  Hazlett  v.  Woodhead,  28 
R.  1.  452,  07  Atl.  736. 

Tennessee. —  Dillingham  v.  Traders'  Ins. 
Co.,  (1008)  108  S.  W.  1148;  Commercial 
Xat.  Bank  V.  Motlierwell  Iron,  etc.,  Co.,  95 
Tenn.  172,  31  S.  W.  1002,  29  L.  R.  A.  164. 

Texas. —  Moseby  v.  Burrow,  52  Tex.  396; 
Malone  v.  Johnson,  45  Tex.  Civ.  App.  604, 
101  S.  W.  503;  Moreau  r.  Du  Bellet,  (Civ. 
App.  1894)  27  S.  W.  503. 

Utah. —  Thnm  v.  Pingree,  21  Utah  348,  61 
Pac.  18. 

Vermont. — Lycoming  F.  Ins.  Co.  v.  Wright, 
55  Vt.  526. 

West  Virginia. —  Grogan  v,  Egbert,  44  W. 
Va.  75,  28  S.  E.  714,  67  Am.  St.  Rep.  763. 

United  States. —  Great  Western  Min.,  etc., 
Co.  V.  Harris,  198  U.  S.  561,  25  S.  Ct.  770, 
49  L.  ed.  1103;  Hale  v.  Allinson,  188  U.  S. 
56,  23  S.  Ct.  244,  47  L.  ed.  380;  Booth  v. 
Clark,  17  How.  322,  15  L.  ed.  164;  Lewis 
V.  American  Naval  Stores  Co.,  119  Fed.  391; 
Sands  v.  Greeley,  88  Fed.  130,  31  C.  C.  A. 
424;  Dillon  v.  Oregon  Short  Line,  etc.,  R. 
Co.,  66  Fed.  622;  Atkins  v.  Wabash,  etc.,  R. 
Co.,  29  Fed.  161. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  417. 

Disposition  of  property.— As  against  a  re- 
ceiver of  corporate  property  in  the  state 
where  it  is  situated  a  receiver  of  the  cor- 
poration appointed  in  another  state  cannot, 
by  any  agreement  on  his  part,  alter  the 
status  of  such  property.  Day  v.  Postal  Tel. 
Co.,  66  Md.  354,  7  Atl.  608. 

Title  to  real  estate  is  not  affected  by  the 
appointment  of  a  receiver  of  a  corporation. 
City  Ins.  Co.  v.  Bristol  Bank,  68  111.  348; 
Simpkins  v.  Smith,  etc..  Gold  Co.,  50  How. 
Pr.  (N.  Y.)  56;  Kruger  v.  Buffalo  Bank  of 
Commerce,  123  N.  C.  16,  31  S.  E.  270; 
Schindelholz  v.  Cullum,  55  Fed.  885,  5  C.  C. 
A.  293.  And  a  foreign  receiver  whose  office 
or  power  is  statutory,  and  to  whom  no  vol- 
untary conveyance  has  been  made,  cannot 
effectively  convey  real  estate  in  another  state. 
Smith  V.  Berz,  125  111.  App.  122. 

Receiver  cannot  transfer  jurisdiction  to 
another  court  see  supra,  IV,  F,  6,  e,  (ii), 
(a),  note  40. 

51.  Booth  V.  Clark,  17  How.  (U.  S.)  322, 
334,  15  L.  ed.  164,  wliere  it  is  said:  "Our 
industry  has  been  tasked  unsuccessfully  to 
find  a  case  in  which  a  receiver  lias  been  per- 
mitted to  sue  in  a  foreign  jurisdiction  for 
the  property  of  the  debtor.  So  far  as  w© 
can  find,  it  has  not  been  allowed  in  an 
English  tribunal;  orders  have  been  given  in 
the  English  chancery  for  receivers  to  proceed 
to  execute  their  functions  in  anotlier  juris- 
diction, but  we  are  not  aware  of  its  ever 
having  been  permitted  bv  tlic  tribunals  of 
the   last.     We   think   that    a    receiver  has 


never  been  recognized  by  a  foreign  tribunal 
as  an  actor  in  a  suit."  It  was  further  said 
that  the  fact  that  the  statute  provides  for 
the  appointment  does  not  change  the  rule. 

52.  Amy  v.  Manning,  149  Mass.  487,  21 
N.  E.  943;  Harvey  v.  Varney,  104  Mass.  436 
(which  cases,  upon  refusing  to  appoint  a 
receiver,  assign  as  one  reason  that  he  would 
have  no  power  to  act  to  collect  debts  else- 
where) ;  Leman  .v.  MacLennan,  28  Ohio  Cir. 
Ct.  137  [affirmed  in  75  Ohio  St.  643,  80  N.  E. 
1129]  (denying  any  authority  to  a  receiver 
of  a  foreign  corporation  to  sue  for  assets  in 
Ohio  when  he  does  not  have  title,  and  indicat- 
ing that  Merchants'  Nat.  Bank  v.  McLeod,  38 
Ohio  St.  174,  infra,  note  57,  should  be  con- 
fined to  its  particular  facts)  ;  Parkinson  v. 
Ohio  Nat.  Bank,  5  Ohio  Dec.  (Reprint)  317, 
4  Am,  L.  Rec.  401;  Dillingham  v.  Traders' 
Ins.  Co.,  (Tenn.  1908)  108  S.  W.  1148; 
Great  Western  Min.,  etc.,  Co.  v.  Harris,  198 
U.  S.  561,  25  S.  Ct.  770,  49  L.  ed.  1163 
(receiver  cannot  sue  unless  vested  with  title 
either  by  statute  or  conveyance)  ;  Hale  v. 
Allinson,  188  U.  S.  56,  23  S.  Ct.  244,  47 
L.  ed.  380;  Edwards  v.  National  Window 
Glass  Jobbers'  Assoc.,  139  Fed.  795  (as  to 
the  receiver,  in  which  case,  however,  see 
(N.  J.  Sup.  1908)  68  Atl.  800,  infra,  note 
57). 

Rule  applied  to  action  against  stock-holder. 
—  King  V.  Cochran,  72  Vt.  107,  47  Atl.  394; 
Murtey  v.  Allen,  71  Vt.  377,  45  Atl.  752, 
76  Am.  St.  Rep.  779;  Great  Western  Min., 
etc.,  Co.  V.  Harris,  198  U.  S.  561,  25  S.  Ct. 
770,  49  L.  ed.  1163;  Hale  v.  Allinson,  188 
U.  S.  56,  23  St.  Ct.  244,  47  L.  ed.  380;  Covell 
V.  Fowler,  144  Fed.  535 ;  Hilliker  v.  Hale, 
117  Fed.  220,  54  C.  C.  A.  252  [reversing 
109  Fed.  273]. 

Rule  applied  to  suit  against  ofScer  of  cor- 
poration for  misfeasance  and  negligence  see 
Murtey  v.  Allen,  71  Vt.  377,  45  Atl.  752. 
76  Am.  St.  Rep.  779;  Great  Western  Min., 
etc.,  Co.  V.  Harris,  128  Fed.  321,  63  C.  C.  A. 
51  [affirmed  in  198  U.  S.  561,  25  S.  Ct.  770, 
49  L.  ed.  1163]. 

A  receiver  of  a  federal  court  in  one  district 
is  denied  official  status  in  another  district. 
Morrill  v.  American  Reserve  Bond  Co..  151 
Fed.  305;  Fowler  v.  Osgood,  141  Fed.  20,  72 
C.  C.  A.  276;  Brigham  r.  Luddinoton.  4  Fed. 
Cas.  No.  1,874,  12  Blatchf.  237.  But  see 
Horn  V.  Pere  Marquette  R.  Co..  151  Fed.  626. 

That  there  are  no  creditors  in  the  jurisdic- 
tion where  the  receiver  of  the  insolvent  cor- 
poration attempts  to  sue  is  held  to  be  im- 
material. Fowler  r.  Osgood,  141  Fed.  20.  72 
C.  C.  A.  276. 

Other  cases  in  the  federal  courts  have 
recognized  the  rule  of  comity  as  applied  to 
receivers.  L<?Avis  r.  Clark,  129  Fed.  570.  64 
C.  C.  A.  138;  Lewis  r.  American  Naval 
Stores  Co.,  119  Fed.  391    (whore  it  is  said 
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recognized  its  correctness.^^  And  if,  under  the  statute  of  the  domicile  of  a  cor- 
poration, an  action  to  recover  the  statutory  Habihty  of  stock-holders  to  creditors 
cannot  be  brought  by  the  receiver  of  the  corporation  in  the  courts  of  that  juris- 
diction, he  will  have  no  power  to  prosecute  such  action  in  the  courts  of  another 
jurisdiction,^*  as  where,  according  to  the  law  of  the  state  of  incorporation,  the 
statutory  hability  of  stock-holders  is  to  the  creditors  directly,  although  contractual, 
it  cannot  be  enforced  by  the  receiver.^^  On  the  other  hand,  a  receiver  has  legal 
capacity  to  sue  when  under  the  law  of  the  state  of  his  appointment  he  acquires 
title  to  assets  or  is  an  assignee  or  is  the  successor  of  a  corporation  who  is  empowered 
by  statute  to  take  charge  of  its  assets.^^    And  in  many  cases  foreign  receivers  are 


that  tliis  tendency  is  so  pronounced,  and  so 
well  sustained  by  authority,  that  it  is  prob- 
able that  the  doctrine  ultimately  to  be  estab- 
lished will  give  to  receivers  the  same  right 
of  action  in  all  the  states  of  the  Union 
with  which  they  are  invested  in  the  juris- 
diction in  which  they  are  appointed)  ;  Sands 
V,  Greeley,  88  Fed.  130,  31  C.  C.  A.  424; 
Kogers  Riley,  80  Fed.  759;  Chandler  v. 
Th©  Willamette  Valley,  76  Fed.  838,  853; 
Taylor  v.  Life  Assoc.  of  America,  13  Fed. 
493;  Olney  V.  Tanner,  10  Fed.  101. 

53.  Delav'are. —  Stockbridge  v.  Beckwith,  6 
Del.  Ch.  72.  33  Atl.  620. 

loioa. — ^Wvman  v.  Eaton,  107  Iowa  214. 
77  N.  W.  805,  70  Am.  St.  Rep.  193,  43 
L.  R.  A.  695;  Parker  v.  Lamb,  99  Iowa  265, 
68  N.  W.  686,  34  L.  R.  A.  704 ;  Ayres  v.  Sie- 
bel,  82  Iowa  347,  47  N.  W.  989,  as  to  a 
trustee  of  a  foreign  corporation.  But  that  a 
receiver  may  be  permitted  to  appear  as  a 
matter  of  comity  is  also  recognized.  Hedrick 
V.  McElroy,  (1898)  76  N.  W.  716;  Ottumwa 
State  Bank  v.  McElroy,  106  Iowa  258,  76 
N.  W.  715. 

Missouri. —  Farmers',    etc.,    Ins.    Co.  v. 

Needles,  52  Mo.  17,  denying  right  to  sue  by 
receiver  of  corporation  on  note  to  corpora- 
tion, there  being  no  assignment  of  the  note 
to  the  receiver. 

Texas. —  Moseby  v.  Burrow,  52  Tex.  396; 
Moreau  i'.  Du  Bellet,  (Civ.  App.  1894)  27 
S.  W.  503,  liquidator  appointed  for  corpora- 
tion in  foreign  country  treated  as  receiver. 

Wisconsin. —  Filkins  V.  Nunnemacher,  81 
Wis.  91,  51  N.  W.  79. 

United  States. —  Hazard  v.  Durant,  19  Fed. 
471. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  417. 

54.  Hale  v.  Allinson,  188  U.  S.  56,  23  S.  Ct. 
244,  47  L.  ed.  380  [affirming  106  Fed.  258,  45 
C.  C.  A.  270]  ;  Evans  v.  Nellis,  187  U.  S.  271, 
23  S.  Ct.  74,  47  L.  ed.  173, 

55.  Hancock  Nat.  Bank  v.  Mills,  172  Mass. 
39,  51  N.  E.  207,  70  Am.  St.  Rep.  232,  42 
L.  R.  A.  396,  under  a  Kansas  statute. 

56.  Louisiana. —  Planters'  Bank  v.  Bass,  2 
La.  Ann.  430,  receiver  of  dissolved  corpora- 
tion. 

Neio  Jersey. —  New  York  Nat.  Trust  Co.  v. 
Miller,  33  N.  J.  Eq.  155;  Bidlack  v.  Mason, 
26  N.  J.  Eq.  230,  aid  extended  to  receiver  of 
foreign  corporation  seeking  to  obtain  pos- 
session of  property  in  New  Jersey. 

New  York. —  Howarth  v.  Angle,  162  N.  Y. 
179,  56  N.  E.  489,  47  L.  R.  A.  725  [affirm- 
ing 39  N.  Y.  App.  Div.  151,  57  N.  Y.  Suppl. 
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187]  (as  to  a  receiver  under  a  foreign  statute 
providing  for  the  appointment  when  the  cor- 
poration is  insolvent,  "  with  power,  under 
the  control  of  the  court  to  bring  and  defend 
actions,"  etc.,  who  is  held  to  be  a  quasi-as- 
signee)  ;  Barclay  v.  Quicksilver  Min,  Co.,  6 
Lans.  25  (sequestrator  who  was  alleged  to 
have  title,  and  who  was  held  to  represent 
creditors  of  the  corporation  who  might  have 
brought  the  suit,  and  therefore  the  receiver 
could  bring  it  as  assignee). 

Vermont. —  King  v.  Cochran,  76  Vt.  141, 
56  Atl.  667,  104  Am.  St.  Rep.  922  (sustain- 
ing, on  demurrer,  a  declaration  alleging  legal 
title)  ;  Lycoming  F.  Ins.  Co.  v.  Wright,  55 
Vt.  526. 

Wisconsin. —  Gilman  v.  Ketcham,  84  Wis. 
60,  54  N.  W.  395,  36  Am.  St.  Rep.  899,  23 
L.  R.  A.  52. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  417. 

A  statutory  assignee  to  wind  up  a  corpo- 
ration is  recognized  beyond  the  territorial 
limits  of  the  jurisdiction  of  the  appointing 
court.  Busweli  v.  Supreme  Sitting  0.  I.  li., 
161  Mass.  224,  36  N.  E.  1065,  23  L.  R.  A. 
846  (intervention  by  receiver  to  get  assets)  ; 
Baldwin  v.  Hosmer,  101  Mich.  432,  59  N.  W. 
669 ;  Avery  v.  Boston  Safe-Deposit,  etc., 
Co.,  72  Fed.  700;  American  Nat.  Bank  v. 
National  Ben.,  etc.,  Co.,  70  Fed.  420  (which 
involved  the  question  of  the  right  of  the  re- 
ceiver to  appear  after  being  made  a  party  to 
the  pending  suit  and  apply  for  its  removal 
to  a  federal  court,  but  which  did  not  deal 
with  the  question  of  conflicting  claims  be- 
tween such  receiver  and  domestic  creditors)  ; 
Parsons  v.  Charter  Oak  L.  Ins.  Co.,  31  Fed. 
305  (upon  the  authority  of  Life  Assoc.  of 
America  v.  Bundle,  103  U.  S.  222,  26  L.  ed. 
337,  which  recognized  a  similar  rule  with 
respect  to  the  title  of  a  state  officer  whose 
functions  under  the  statute  were  to  wind 
up  insurance  companies,  and  this  case  was 
followed  in  Bockover  v.  Life  Assoc.  of 
America,  77  Va.  85,  involving  the  title  of 
the  same  officer,  and  in  which  it  was  held 
that  debts  due  the  company  in  Virginia  could 
not  be  attached  by  policy-holders  in  that 
state  as  against  the  rights  of  such  officer ) . 
See  also  Parker  v.  Stoughton  Mill  Co.,  91 
Wis.  174,  64  N.  W.  751,  51  Am.  St.  Rep. 
881.  But  see  Bank  v.  Motherwell  Iron,  etc., 
Co.,  95  Tenn.  172,  31  S.  W.  1002,  29  L.  R. 
A.  164,  where  it  was  said  that  the  receiver 
of  a  dissolved  corporation  could  not  sue  in 
Tennessee.  The  rule  alTording  protection  to 
domestic  creditors  as  against  a  foreign  re* 
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permitted  to  sue  and  assert  their  rights  under  their  appointments,  as  a  matter 
of  comity;  when  they  have  authority  to  sue  in  the  domicihary  state  and  appar- 


ceiver  is  sometimes  stated  with  the  apparent 
qualification  that  the  receivership  is  one  of 
a  corporation  which  has  not  been  dissolved. 
See  Providence  City  Ins.  Co.  v.  Bristol  Com- 
mercial Bank,  68  111.  348  (which  case  in- 
volved, however,  only  the  question  of  the 
right  of  property  on  the  part  of  a  foreign 
receiver  interpleading  in  an  attachment  suit, 
under  the  statute  in  Illinois)  ;  Folger  v. 
Columbian  Ins.  Co.,  99  Mass.  267,  96  Am. 
Dec.  747;  Zacher  v.  Fidelity  Trust,  etc.,  Co., 
106  Fed.  593,  45  C.  C.  A.  1032.  In  other 
cases  the  rule  protecting  domestic  creditors 
has  been  applied  as  against  claims  of  a 
foreign  receiver  of  a  corporation  in  dissolu- 
tion proceedings.  Hunt  f.  Columbian  Ins. 
Co.,  55  Me.  290,  92  Am.  Dec.  592  (where 
the  court  considered,  however,  that  the  dis- 
solution of  the  corporation  under  the  New 
York  statutes  did  not  work  an  entire  destruc- 
tion of  the  corporation  and  that  it  con- 
tinued to  exist  for  certain  purposes)  ;  Kruger 
V.  Buffalo  Bank  of  Commerce,  123  N.  C.  16, 
31  S.  E.  270.    See  also  iw/ra,  note  68. 

Action  against  stock-holders. — A  receiver 
upon  whom,  as  a  quasi-assignee  and  repre- 
sentative of  the  creditors,  is  conferred  by  the 
statute  of  the  state  of  his  appointment  the 
authority  to  maintain  an  action  to  enforce 
the  liability  of  stock-holders,  may  sue  in  a 
foreign  jurisdiction.  Howarth  v.  Lombard, 
175  Mass.  570,  56  N.  E.  888,  49  L.  K.  A.  301; 
King  V.  Cochran,  76  Vt.  141,  56  Atl.  667,  104 
Am.  St.  Eep.  922;  Swing  v.  Wliite 
River  Lumber  Co.,  91  Wis.  517,  65  N.  W. 
174  (holding  that  where  the  rights  of 
officers  do  not  rest  merely  upon  his 
appointment  by  the  court  of  another 
state,  but  there  has  been  an  assignment  to 
him,  in  his  official  capacity,  of  the  property 
in  question,  or  by  virtue  of  the  statute  of 
such  state  the  title  to  the  property  is  vested 
in  him,  he  may  sue  and  recover  the  same, 
not  by  virtue  of  his  appointment,  but  by 
reason  of  his  title)  ;  Parker  v.  Stoughton 
Mill  Co.,  91  Wis.  174,  64  N.  W.  751,  51 
Am.  St.  Rep.  881 ;  Bernheimer  v.  Converse, 
206  U.  S.  516,  27  S.  Ct.  755,  57  L.  ed.  1163; 
Hale  V.  Allinson,  188  U.  S.  56,  23  S.  Ct.  244, 
47  L.  ed.  380  \affirming  106  Fed.  258,  45 
C.  C.  A.  270]  ;  Goss  v.  Carter,  156  Fed.  746, 
84  C.  C.  A.  402  (holding  that  under  Nebr. 
Const,  art.  116,  §  7,  which  provides  that 
every  stock-holder  in  a  banking  corporation 
shall  be  individually  liable  to  its  creditors 
over  and  above  the  amount  of  his  stock  to 
an  amount  equal  to  his  stock,  which,  as  con- 
strued by  the  supreme  court  of  the  state,  is 
self-executing  and  enforceable  only  after  the 
assets  of  the  corporation  have  been  exhausted 
by  means  of  a  suit  in  equity  in  belialf  of  all 
creditors  against  the  corporation  and  its 
stock-holders,  in  which  all  equities  shall  be 
adjusted,  the  total  liabilities  of  the  corpora- 
tion ascertained,  and  a  receiver  or  trustee 
appointed  to  collect  from  each,  stock-holder 
his  'pro  rata  share  of  such  liabilities,  the 
amount  due  from  the  stock-holders  when  so 


ascertained  constitutes  a  trust  fund,  the  legal 
title  to  which  is  vested  in  the  receiver  or 
trustee  appointed,  and  he  may  maintain  an 
action  to  recover  the  amount  due  from  a 
stock-holder  in  a  foreign  jurisdiction).  See 
Hale  V.  Coffin,  114  Fed.  567  [afjfirmed  in  120 
Fed.  470,  57  C.  C.  A.  52].  The  receiver's 
action  is  held  to  be  founded  not  on  the  right 
of  a  foreign  receiver  to  sue  upon  demands  in 
favor  of  the  party  he  may  represent,  but  on 
the  right  of  a  substituted  promisee  to  sue 
a  promisor  whose  contract  provided  for  such 
substitution  and  upon  the  collateral  obliga- 
tion assumed  upon  subscribing  to  the  stock, 
and  the  subscribers  are  held  to  have  agreed 
that  upon  the  corporation  becoming  insolvent 
a  receiver  might  be  appointed  and  the  amount 
of  their  liability  determined.  Fish  v.  Smith, 
73  Conn.  377,  47  Atl.  711,  84  Am.  St.  Rep. 
161 ;  Converse  v.  Ayer,  197  Mass.  443,  84 
N.  E.  98;  Howarth  v.  Lombard,  175  Mass. 
570,  56  N.  E.  888,  49  L.  R.  A.  301  (holding 
that  under  a  statute  imposing  a  double  lia- 
bility on  the  stock-holders  of  banking  cor- 
porations, but  left  the  method  of  enforcing 
it  to  the  courts,  who  decided  that  it  could 
only  be  enforced  by  a  duly  appointed  receiver 
after  he  had  applied  all  other  available  as- 
sets, subscribers  must  be  assumed  to  have 
understood  the  statute  as  construed,  and 
to  have  agi'eed  that  on  insolvency  of  the 
corporation  a  receiver  might  be  appointed, 
and  the  amount  of  liability  determined,  and 
they  are  bound  by  such  proceedings;  and  it 
is  immaterial  that  they  were  absent  or  non- 
resident) ;  Howarth  v.  Angle,  162  N.  Y.  179, 
56  N.  E.  489,  47  L.  R.  A.  725  [affirming 
39  N.  Y.  App.  Div.  151,  57  N.  Y.  Suppl. 
187]  ;  Goss  v.  Carter,  156  Fed.  746,  84  C.  C. 
A.  402. 

Preliminary  action  against  stock-holders. — 

—  Where  the  statute  making  the  superadded 
liability  of  stock-holders  a  corporate  asset 
in  case  of  the  insolvency  of  the  corporation, 
to  be  collected  by  the  receiver  in  an  action 
against  the  stock-holders  brought  for  the 
purpose  of  fixing  the  sum  required  for  the 
payment  of  corporate  debts,  an  action  against 
stock-holders  cannot  be  maintained  in  the  ab- 
sence of  the  preliminary  action  thus  re- 
quired. Evans  v.  Nellis,  187  IT.  S.  271,  23 
S.  Ct.  74,  47  L.  ed.  173,  under  the  statute 
of  Kansas.  But  where  a  stock-holder  is 
omitted  from  the  original  action  under  the 
statute  in  which  the  receiver  was  appointed, 
because  the  court  could  not  acquire  jurisdic- 
tion of  him,  or  for  any  other  cause,  it  is 
held  that  the  liability  may  be  subsequently 
enforced  by  bringing  him  or  his  property  into 
tlie  original  proceeding  if  found  within  the 
jurisdiction  of  the  court,  or  by  proceeding 
against  him  in  an  ancillary  action  in  another 
jnrisdiction  if  the  comity  of  the  sister  state 
would  permit  it.  Hanson  r.  Davison,  7.'i 
Minn.  454,  76  W.  254.  Later,  in  Childs 
r.  Cleaves,  95  Me.  498.  50  Atl.  714,  such  a 
receiver,  under  the  JMinnesota  statute,  was 
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ently  without  adhering  to  the  strict  rule  denying  extraterritorial  recognition  to 
receivers  as  such.^^  The  recognition  of  receivers  is  by  comity  only,  however, 
and  is  not  extended  to  the  detriment  of  citizens  or  the  prejudice  of  resident 
creditors.^^ 


permitted  to  maintain  an  action  against  a 
resident  of  Maine  to  recover  the  statutory  lia- 
bility, and  it  was  said  that  in  such  a  case 
it  is  immaterial  whether  the  receiver  suc- 
ceeded to  the  rights  of  either  the  corporation 
or  the  creditors.  And  so  in  Hale  v.  Hardon, 
95  Fed.  747,  37  C.  C.  ^.  240,  the  action 
was  held  to  be  maintainable  upon  the  ground 
that  the  receiver  was  entitled  to  maintain 
it  in  Minnesota. 

57.  Alabama. —  Boulware  v.  Davis,  90  Ala. 
207,  8  So.  84,  9  L.  R.  A.  601. 

District  of  Columbia. —  Barley  v.  Gittings, 
15  App.  Cas.  427. 

Indiana. — •  Catlin  v.  Wilcox  Silver-Plate 
Co.,  123  Ind.  477,  24  N.  E.  250,  18  Am. 
St.  Rep.  338,  8  L.  R.  A.  62;  Metzner  v. 
Bauer,  98  Ind.  425. 

Kansas. —  Winans  v.  Gibbs,  etc.,  Mfg.  Co., 
48  Kan.  777,  30  Pac.  163. 

Kentucky. — ■  Johnston  v.  Rogers,  43  S.  W. 
234,  19  Ky.  L.  Rep.  1272.  See  also  Rogers 
V.  Raines,  100  Ky.  295,  38  S.  W.  483,  18 
Ky.  L.  Rep.  768;  Hallam  v.  Ashford,  70 
S.  W.  197,  24  Ky.  L.  Rep.  870. 

Louisiana. —  Lichtenstein  v.  Gillett,  37  La. 
Ann.  522,  where  the  rule  of  comity  is  merely 
recognized. 

Maryland. —  Castleman  v.  Templeman,  87 
Md.  546,  40  Atl.  275,  67  Am.  St.  Rep.  363, 
41  L.  R.  A.  367  [distinguishing  Day  v.  Postal 
Tel.  Co.,  66  Md.  354,  7  Atl.  608,  and  Bart- 
lett  V.  Wilbur,  53  Md.  485,  supra,  note  50, 
in  that  the  exercise  of  the  jurisdiction  of 
the  courts  of  Maryland  had  been  previously 
invoked  in  regard  to  the  same  subject-mat- 
ter]. 

Minnesota. —  Comstock  v.  Frederickson,  51 
Minn.  350,  53  N.  W.  713. 

Missouri. —  Weil  v.  Burr  Oak  Bank,  76 
Mo.  App.  34. 

Wew  Jersey. — Edwards  v.  National  Window 
Glass  Jobbers'  Assoc.,  (Sup.  1908)  68  Atl. 
800  (as  to  the  receiver,  in  which  case,  how- 
ever, see  139  Fed.  795,  supra,  note  52)  ;  Hurd 
V.  Elizabeth,  41  N.  J.  L.  1 ;  Sobernheimer  v. 
Wheeler,  45  N.  J.  Eq.  614,  18  Atl.  234. 

Netu  York. —  Mabon  v.  Ongley  Electric  Co., 
156  N.  Y.  196,  50  N.  E.  805;  Runk  v.  St. 
John,  29  Barb.  585  (referring  to  receivers 
generally,  the  case  involving  a  receiver  of  a 
dissolved  corporation)  ;  Hammond  v.  Na- 
tional L.  Assoc.,  31  Misc.  182,  65  N.  Y. 
Suppl.  407  [affirmed  in  58  N.  Y.  App.  Div. 
453,  69  N.  Y.  Suppl.  585]  (dissolved  cor- 
poration) ;  Dver  v.  Power,  14  N.  Y.  Suppl. 
873;  Pugh  z.-.^Hurtt,  52  How.  Pr.  22. 

Ohio. —  Merchants'  Nat.  Bank  v.  McLeod, 
38  Ohio  St.  174  (receiver  in  suit  by 
trustees  in  mortgage  of  railroad  company 
to  enforce  their  rights  considered  as  clothed 
with  the  rights  of  the  trustees  and  the 
removal  of  cars  into  Ohio  pending  an 
application  for  a  receiver  was  held  not 
to  divest  the  mortgagees  of  any  right  to  pos- 
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session  but  this  decision  was  limited  to  the 
peculiar  facts  in  Leman  v.  Maclennon,  28 
Ohio  Cir.  Ct.  137  [affirmed  in  75  Ohio  St. 
643,  80  N.  E.  1129]);  Manhattan  Co.  v, 
Maryland  Steel  Co.,  1  Ohio  S.  &  C.  PI.  Dec. 
286,  31  Cine.  L.  Bui.  100  (where  the  rule 
of  comity  is  merely  recognized) . 

Pennsylvania. — See  Bagby  v.  Atlantic,  etc., 
R.  Co.,  86  Pa.  St.  291;  Filley  v.  Ithaca  Or- 
gan, etc.,  Co.,  3  Kulp  396. 

West  Virginia. —  Swing  v.  Parkersburg 
Veneer,  etc.,  Co.,  45  W.  Va.  288,  31  S.  E. 
926 ;  Swing  v.  Bentlev,  etc.,  Furniture  Co., 
45  W.  Va.  283,  31  S.  E.  925;  Grogan  v, 
Egbert,  44  W.  Va.  75,  28  S.  E.  714,  67  Am. 
St.  Rep.  763. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  417. 

Suit  against  stock-liolder. —  It  has  been 
held  broadly,  without  limiting  the  rule  to  a 
receiver  having  title  as  quasi-assignee,  that 
a  receiver  appointed  to  wind  up  the  affairs 
of  a  corporation  may,  as  a  matter  of  inter- 
state comity,  sue  in  another  state  to  recover 
unpaid  balances  due  on  capital  stock.  Pat- 
terson V.  Lynde,  112  111,  196  (which,  how- 
ever, referred  to  a  corporation  which  had 
ceased  to  exist)  ;  Childs  v.  Cleaves,  95  Me. 
498,  50  Atl.  714;  Castleman  v.  Templeman, 
87  Md.  546,  40  Atl.  275,  67  Am.  St.  Rep.  363, 
41  L.  R.  A.  367;  Tompkins  v.  Blakey,  70 
N.  H.  584,  49  Atl.  Ill;  Pugh  v.  Hurtt,  52 
How.  Pr.  (N.  Y.)  22;  Hale  v.  Tyler,  104  Fed. 
757  [folloicing  Hale  v.  Harden,  95  Fed.  747, 
37  C.  C.  A.  240].   And  see  Wigton  v.  Kenney, 

51  N.  Y.  App.  Div.  215,  64  N.  Y.  Suppl.  924; 
Cushing  V.  Perot,  175  Pa.  St.  66,  34  Atl.  447, 

52  Am.  St.  Rep.  835,  34  L.  R.  A.  737. 

58.  Arkansas. —  Choctaw  Coal,  etc.,  Co.  v. 
Williams-Echols  Dry  Goods  Co.,  75  Ark.  365, 
87  S.  W.  632. 

California. —  Ward  v.  Pacific  Mut.  L.  Ins. 
Co.,  135  Cal.  235,  67  Pac.  124. 

Delaware. — E.  F.  Kirwan  Mfg.  Co.  V.  Trux- 
ton,   (1899)   44  Atl.  427. 

Indiana. — •  Security  Sav.,  etc..  Assoc.  V. 
Moore,  151  Ind.  174,  50  N.  E.  869;  Catlin 
V.  Wilcox  Silver-Plate  Co.,  123  Ind.  477,  24 
N.  E.  250,  18  Am.  St.  Rep.  388,  8  L.  R.  A. 
62. 

New  Jersey. —  New  Y'ork  Nat.  Trust  Co.  v. 
Miller,  33  N.  J.  Eq.  155;  Bidlack  v.  Mason, 
26  N.  J.  Eq.  230. 

New  York. —  Howarth  v.  Angle,  162  N.  Y. 
179,  56  N.  E.  489,  47  L.  R.  A.  725  [affirm- 
ing 39  N.  Y.  App.  Div.  151,  57  N.  Y.  Suppl. 
187]  ;  Hammond  v.  National  Life  Assoc.,  31 
Misc  182,  65  N.  Y.  Suppl.  407  [affirmed  in 
58  N.  Y.  App.  Div.  453,  69  N.  Y.  Suppl. 
585]. 

North  Carolina. —  Kruger  f.  Buffalo  Bank 
of  Commerce,  123  N.  C.  16,  31  S.  E.  270. 

Ohio. —  Manhattan  Co.  v.  Maryland  Steel 
Co.,  1  Ohio  S.  &  C.  PI.  Dec.  286,  31  Cine.  L. 
Bui.  100. 

Pennsylvania. —  Frowert  v.  Blank,  205  Pa» 
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2.  Rights  as  Between  Citizens,  Creditors,  and  Receiver  —  a.  In  General.  In 

applying  the  rule  limiting  the  force  of  the  appointment  of  a  receiver  to  the  prop- 
erty within  the  state,  property  situated  elsewhere  will  be  administered  for  the 
benefit  of  creditors  and  others  interested  by  the  courts  of  the  state  where  it  is 
found,^^  and  the  qualification  of  the  broad  rule  against  extraterritorial  recognition 
of  receivers     is  held  to  protect  resident  creditors  to  the  same  extent/^  and  such 


St.  299,  54  Atl.  1000;  Borton  v.  Brines-Cliase 
Co.,  175  Pa.  St.  209,  34  Atl.  597;  Bagby  v. 
Atlantic,  etc.,  R.  Co.,  86  Pa.  St.  291. 

Yermont. — Lycoming  F.  Ins.  Co.  Xi.  Wright, 
55  Vt.  526. 

Wes/-  Virginia. —  Grogan  v.  Egbert,  44 
W.  Va.  75,  28  S.  E.  714,  67  Am.  St.  Eep. 
763. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  411 
et  seg.    See  also  Railroads,  33  Cyc.  633. 

Right  by  statute. —  Sometimes  a  receiver 
appointed  in  one  state  may  sue  in  another 
state  by  express  statutory  provision  of 
the  latter  state.  Taylor  v.  Life  Assoc.  of 
America,  13  Fed.  493,  as  to  Tenn.  Act  (1879) 
c.  135,  p.  173. 

Limiting  time  to  sue. —  Wvman  v.  Kim- 
berly-Clark Co.,  93  Wis.  554,^67  N.  W.  932, 
holding  that  as  the  right  of  a  receiver  ap- 
pointed in  another  state  to  sue  in  Wisconsin 
rests  upon  comity,  the  legislature  may  pre- 
scribe a  condition  limiting  the  time  vi^ithin 
which  such  receiver  must  sue. 

Land. — A  foreign  receiver  of  a  corporation 
has  been  permitted  to  foreclose  a  mortgage 
on  land  given  to  the  company  where  no  cred- 
itor of  the  corporation  asserts  any  rights, 
and  ample  opportunity  has  been  afforded  for 
that  purpose,  and  only  the  parties  litigant 
are  interested.  Boulware  v.  Davis,  90  Ala. 
207,  8  So.  84,  9  L.  R.  A.  601.  And  he  has 
been  held  to  be  entitled  to  maintain  an  ac- 
tion for  the  recovery  of  realty  in  the  pos- 
session of  a  resident  of  the  state,  where  no 
rights  of  resident  creditors  intervene.  Small 
V.  Smith,  14  S.  D.  621,  86  N.  W.  649,  86 
Am.  St,  Rep.  808. 

Where  a  corporation  could  not  have  sued 
in  the  state  because  of  its  failure  to  comply 
with  the  law  to  entitle  it  to  do  business 
there,  it  was  held  that  a  receiver  of  the  cor- 
poration would  not  be  permitted  to  sue  a 
citizen  of  the  state  upon  a  contract  made 
with  the  corporation  in  the  course  of  the 
corporate  business.  Parker  v.  Lamb,  99  Iowa 
265,  68  N.  W.  686,  34  L.  R.  A.  704.  See 
also  Lycoming  F.  Ins,  Co.  v.  Wright,  55  Vt. 
526. 

The  receiver  can  assert  only  the  right 
which  the  parties  over  whose  property  he  is 
appointed  could  have  asserted.  Ogden  v. 
Warren,  36  Nebr.  715,  55  N,  W.  221,  receiver 
of  dissolved  partnership. 

The  receiver  of  a  national  bank  appointed 
by  the  controller  of  the  currency  has  been 
held  not  to  be  a  foreign  receiver  and  there- 
fore not  compolled  to  appeal  to  the  doctrine 
of  comity  to  sue  in  the  state  courts,  Peters 
V.  Foster,  10  N.  Y.  Suppl,  389,  18  N,  Y.  Civ. 
Proc.  380  [affirmed  in  127  N,  Y.  635,  27 
N.  E.  855];  Piatt  v.  Crawford,  8  Abb.  Pr. 
N.  S.  (N.  Y.)  297. 


Receiver  appointed  at  suit  of  receiver  see 
infra,  VIII,  B,  2,  a,  text  and  notes  19-28. 

59.  Thum  v.  Pingree,  21  Utah  348,  61  Pae. 
18. 

60.  See  supra,  text  and  note  50  et  seq. 

61.  California. —  Humphreys  v.  Hopkins, 
81  Cal.  551,  22  Pac.  892,  15  Am.  St.  Rep. 
76,  6  L.  R.  A.  792. 

Indiana. —  Security  Sav.,  etc.,  Assoc,  v. 
Moore,  151  Ind.  174,  50  N,  E.  869;  Catlin  v. 
Wilcox  Silver-Plate  Co.,  123  Ind.  477,  24 
N.  E.  250,  18  Am.  St.  Rep.  338,  8  L.  R.  A. 
62. 

Missouri. —  Waters-Pierce  Oil  Co,  v.  Bell, 
71  Mo.  App.  653. 

New  Jersey. —  Hurd  V.  Elizabeth,  41 
N.  J.  L.  1. 

Pennsylvania. —  Frowert  v.  Blank,  205  Pa. 
St.  299,  54  Atl.  1000. 

West  Virginia. —  Grogan  v.  Egbert,  44 
W.  Va.  75,  28  S.  E.  714,  67  Am.  St.  Rep. 
763. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  415 
et  seq. 

Others  of  such  cases  recognize  the  doctrine, 
although  it  does  not  appear  that  the  situation 
of  the  creditors  was  such  as  to  make  the  de- 
cisions authoritative  of  any  rule  that  the 
mere  fact  of  the  existence  of  creditors  would 
of  itself  require  refusal  to  recognize  the  re- 
ceiver. See  Boulware  v.  Davis,  90  Ala.  207, 
8  So.  84,  9  L,  R,  A.  601;  Holbrook  v.  Ford, 
153  111.  633,  39  K  E,  1091,  46  Am,  St,  Rep. 
917,  27  L.  R.  A.  324;  Howarth  v.  Angle,  162 
N.  Y.  179,  56  N.  E.  489,  47  L.  R,  A,  725 
[affirming  39  N,  Y.  App.  Div,  151,  57  K  Y. 
Suppl.  187] ;  Push  v.  Hurtt,  52  How.  Pr. 
(K  Y.)  22;  Lycoming  F.  Ins.  Co.  v.  Wright, 
55  Vt.  526,  where  it  Avas  held  that  a  foreign 
receiver  of  a  corporation  to  whom  all  of  the 
corporate  property  had  passed  might  sue  in 
Vermont  to  recover  corporate  assets  since  no 
creditor  in  Verm.ont  intervened  to  prevent  the 
prosecution  of  the  suit.  And  it  has  been  ex- 
pressly held  that  the  detriment  to  a  citizen 
who  has  been  induced  to  give  credit  to  a 
corporation  which  will  induce  the  court  to 
refuse  to  extend  comity  to  a  foreign  receiver 
does  not  exist  merely  because  a  citizen  debtor 
is  sued  by  the  receiver  (Pugh  r.  Hurtt, 
supra),  and  that  at  most  the  right  of  the 
receiver  will  not  be  recognized  as  against 
attaching  creditors  (Runk  V.  St.  John.  29 
Barb.  (IST.  Y. )  585),  or  against  citizens  who 
have  fairly  acquired  title  to  the  assets,  either 
by  purchase,  attachment,  or  other  legal  proc- 
ess, or  whose  claims  are  entitled  to  priority 
as  equitable  liens  (Sands  r,  Greelev,  88  Fed. 
130.  31  C.  C.  A.  424), 

Where  the  receiver  sues  solely  on  behalf 
of  a  citizen  of  the  state  of  the  forum,  he 
will  not  be  refused  recognition  to  assert  a 
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foreign  receiver  is  not  permitted  to  take  property  in  opposition  to  its  retention 
by  the  courts  of  the  state  where  it  is  situated  through  their  own  receivers  sub- 
sequently appointed. The  foreign  receiver  will  not  be  recognized  for  the  purpose 
of  enforcing  foreign  laws  as  against  citizens  who  have  fairly  acquired  rights  in 
the  property  as  opposed  to  such  laws/^  and  the  courts  will  not  set  aside  convey- 
ances to  or  judgments  in  favor  of  residents  in  behaK  of  foreign  receivers  in  pursuit 
of  such  remedy/*  Creditors  in  another  state  may  pursue  their  legal  remedies 
under  the  laws  of  such  state  to  subject  property  there  situated  notwithstanding 
the  foreign  receivership  and  as  against  claim  of  right  on  the  part  of  the  foreign 
receiver/^  and  comity  does  not  extend  to  aiding  preferences  sought  to  be  acquired 
by  statutory  assignments  or  other  proceedings  in  invitum,  to  the  detriment  of 
other  creditors  or  citizens  whose  interests  are  in  the  keeping  of  foreign  or  inde- 
pendent tribunals/®    So  where  the  controversy  is  between  a  foreign  receiver 


lien  on  property  there  merely  upon  the 
ground  that  a  claim  of  a  citizen  of  the  state 
will  be  injuriously  affected.  Falk  v.  Janes, 
49  N.  J.  Eq.  484,  23  Atl.  813  ireversed  on 
other  grounds  in  50  N.  J.  Eq.  4&8,  26  Atl. 
138,  35  Am.  St.  Eep.  783]. 

62.  Day  v.  Postal  Tel.  Co.,  66  Md.  354,  7 
Atl.  608. 

Conversely  the  court  will  not  appoint  an 
ancillary  receiver  as  against  resident  cred- 
itors see  infra,  VIII,  B,  text  and  note  28. 

63.  Barclay  v.  Quicksilver  Min.  Co.,  6 
Lans.  (N.  Y.)  25. 

64.  Borton  v.  Brines-Chase  Co.,  175  Pa. 
St.  209,  34  Atl.  597.  See  also  Hoyt  r.  Thomp- 
son, 19  N.  Y.  207.  Under  the  rule  that  a  re- 
ceiver can  acquire  no  title  to  property  out  of 
the  state  of  his  appointment,  it  is  held  that 
he  will  not  be  allowed  to  maintain  an  action 
to  set  aside  fraudulent  conveyances  of  prop- 
erty. Filkins  v.  Nunnemacher,  81  Wis.  91, 
51  N.  W.  79.  But  under  the  rule  of  comity, 
relief  of  this  character  has  been  awarded 
to  receivers  where  such  a  course  is  not  in 
conflict  with  the  rights  of  resident  creditors 
or  in  contravention  of  local  public  policy. 
Comstock  V.  Frederickson,  51  Minn.  350,  53 
N.  W.  713  (suit  to  set  aside  a  judgment 
fraudulent  as  to  creditors  represented  by  the 
receiver,  no  rights  of  resident  creditors  in- 
tervening) ;  Sobernheimer  v.  Wheeler,  45 
N.  J.  Eq.  614,  18  Atl.  234;  New  York  Nat. 
Trust  Co.  V.  Miller,  33  N.  J.  Eq.  155;  Bid- 
lack  Mason,  26  N.  J.  Eq.  230  (suit  by 
foreign  receiver  of  corporation  to  set  aside 
a  fraudulent  judgment  in  which  aid  was 
extended  to  him  by  the  appointment  of  a  re- 
ceiver in  New  Jersey)  ;  Barclay  v.  Quick- 
silver Min.  Co.,  6  Lans.  (N.  Y.)  25  (on  the 
ground  that  the  suit  might  have  been  brought 
by  creditors  represented  by  the  receiver)  ; 
Runk  V.  St.  John,  29  Barb.  (N.  Y.)  585 
(where  the  receiver  of  a  corporation  which 
was  chartered  in  Pennsylvania  and  New 
Jersey  and  dissolved  in  New  Jersey  was  rec- 
ognized in  New  York  in  a  suit  to  set  aside  a 
fraudulent  conveyance ) . 

65.  Security  Sav.,  etc.,  Assoc.  v.  Moore, 
151  Ind.  174,  50  N.  E.  869;  Hunt  v.  Colum- 
bian Ins.  Co.,  55  Me.  290,  92  Am.  Dec.  592; 
Dav  V.  Postal  Tel.  Co.,  66  Md.  354,  7  Atl. 
608;  O'Callaghan  v.  Eraser,  37  Hun  (N.  Y.) 
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483 ;  Simpkins  V.  Smith,  etc..  Gold  Co.,  50 
How.  Pr.  (N.  1^.)  56,  judgment  against  cor- 
poration in  Colorado  and  levy  upon  land  there 
notwithstanding  appointment  of  receiver  ap- 
pointed in  state  of  domicile. 

66.  California. —  Ward  v.  Pacific  Mut.  L. 
Ins.  Co.,  135  Cal.  235,  67  Pac.  124. 

Massachusetts. —  Taylor  v.  Columbian  Ins. 
Co.,  14  Allen  353. 

J^eiD  YorA;.— Willetts  V.  Waite,  25  N.  Y. 
577;  Hoyt  v.  Thompson,  19  N.  Y.  207.  But 
see  Thomas  V.  Merchants'  Bank,  9  Paige  216, 
where  it  was  held  that  after  the  title  of  prop- 
erty of  a  foreign  corporation  became  vested 
in  a  receiver  for  the  benefit  of  creditors,  ap- 
pointed by  a  court  of  equity  in  the  state  of 
its  domicile,  a  creditor  could  not  reach  by  a 
creditors'  bill  property  situated  in  New  York, 
both  because  the  attachment  is  a  proceeding 
in  rem  merely  and  a  creditors'  bill  could  not 
reach  the  property  of  such  corporation  which 
had  not  been  actually  attached,  and  because 
before  recovery  of  judgments  or  any  attempt 
to  execute  the  attachment  all  the  debts  or 
choses  in  action  of  the  corporation  had  been 
vested  in  the  receiver.  Fenton  v.  Lumber- 
men's Bank,  Clarke  286,  where  property  of  a 
foreign  corporation  was  in  the  hands  of  trus- 
tees appointed  under  the  authority  of  the 
legislature  of  another  state  to  wind  up  its 
affairs,  and  the  court  refused  in  the  exercise 
of  its  discretion  to  appoint  a  receiver  at  the 
suit  of  creditors  who  had  attached  corporate 
property  in  New  York,  upon  the  theory  that 
trustees  take  such  property  subject  to  the 
lien  of  the  attachment  and  would  respect  the 
opinion  of  the  court  as  to  rights  of  the  at- 
taching creditors. 

Vtah.—  Thum  v.  Pingree,  21  Utah  348,  61 
Pac.  18. 

United  States. —  Olney  v.  Tanner,  10  Fed. 
101. 

Canada. —  Osgood  v.  Steele,  16  L.  C.  Jur. 
141,  receiver  of  corporation  in  New  York 
whose  position  was  assimilated  to  that  of 
an  assignee  in  bankruptcy,  denied  the  right  to 
intervene  in  an  action  in  Canada  in  which 
moneys  of  the  corporation  had  been  attached. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  415. 

At  the  suit  of  bondholders  of  a  corpora- 
tion whose  business  is  a  game  of  chance,  it 
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and  an  attaching  creditor  who  resides  in  the  state  where  the  attachment  proceed- 
ings are  instituted,  the  courts  of  the  latter  state  will  protect  its  own  citizen/^  and 
he  may  institute  such  proceedings  subsequently  to  and  notwithstanding  the 
foreign  appointment.^^    While  this  last  rule  has  been  confined  to  the  protection 


was  held  that  the  courts  of  Ohio  would  not 
render  aid  to  reach  funds  of  the  corporation 
in  the  possession  of  local  agents  by  the  ap- 
pointment of  a  receiver  of  such  lunds  but 
would  leave  them  to  be  sent  to  the  receiver 
of  the  corporation  in  the  foreign  state,  and 
all  attacliments  which  were  issued  In  the 
case  were  dissolved.  Central  Safe  Deposit  Co, 
r.  Jones,  8  Ohio  S.  &  C.  PI.  Dec.  582,  36 
Cine.  L.  Bui.  87. 

Domestic  receiver  in  suit  by  non-resident. — • 
The  rule  tliat  a  foreign  receiver  will  not  be 
allowed  to  maintain  a  right  of  action  against 
the  assets  of  an  insolvent  debtor  as  against 
a  creditor  resident  in  the  state  does  not  apply 
to  a  domestic  receiver  appointed  at  the  suit 
of  a  non-resident.  Holbrook  v.  Ford,  153  111. 
633,  39  N.  E.  1091,  46  Am.  St.  Eep.  917,  27 
L.  R.  A.  324. 

67.  Ward  i;.  Pacific  Mut.  L.  Ins.  Co.,  135 
Cal.  235,  67  Pac.  124;  Holbrook  v.  Ford,  153 
111.  633,  39  N.  E.  1091,  46  Am.  St.  Eep.  917, 
27  L.  E.  A.  324. 

68.  California. —  Clark  v.  Supreme  Coun- 
cil C.  F.,  146  Cal.  598,  80  Pac.  931;  Lack- 
mann  ?;.  Supreme  Council  C.  F.,  142  Cal.  22, 
75  Pac.  583. 

Delaivare. —  Stockbridge  v.  Beckwith,  6  Del. 
Ch.  72,  33  Atl.  620. 

Illinois. —  Providence  City  Ins.  Co.  v.  Com- 
mercial Bank,  68  111.  348  (levy  on  land)  ; 
Corn  Exch.  Bank  v.  Eockwell,  58  HI.  App. 
506. 

Massachusetts. —  Folger  v.  Columbian  Ins. 
Co.,  99  Mass.  267,  96  Am.  Dec.  747;  Taylor 
V.  Columbian  Ins.  Co.,  14  Allen  353. 

Missouri. —  Waters-Pierce  Oil  Co.  V.  Bell, 
71  Mo.  App.  653. 

NeiD  Yor7<;.— Willitts  V.  Waite,  25  N.  Y. 
577;  National  Park  Bank  v.  Clark,  92  N.  Y. 
App.  Div.  262,  87  N.  Y.  Suppl.  185;  Ham- 
.mpnd  V.  National  Life  Assoc.,  58  N.  Y.  App. 
Div.  453,  69  N.  Y.  Suppl.  585;  Dunlop  v. 
Paterson  F.  Ins.  Co.,  12  Hun  627  [affirmed  in 
74  N.  Y.  145,  30  Am.  Eep.  283]. 

l^orth  Carolina. —  Kruger  v.  Buffa/lo  Bank 
of  Commerce,  123  N.  C.  16,  31  S.  E.  270. 

O/ito.— Wilson  V.  Gifi'ord,  12  Ohio  Cir.  Ct. 
597,  5  Ohio  Cir.  Dec.  680. 

Pennsylvania. —  Frowert  v.  Blank,  205  Pa. 
St.  299,  54  Atl.  1000  (holding  that  domestic 
creditors  need  not  have  acquired  any  lien 
^.ifore  the  appointment  of  the  foreign  re- 
coivor);  Solis  v.  Blank,  199  Pa.  St.  600,  49 
Atl.  302;  Lett  V.  Thurber  Whvland  Co.,  4 
Pa.  Dist.  239,  15  Pa.  Co.  Ct.  666. 

Tennessee. —  Dillingham  v.  Traders'  Ins. 
Co.,  (1908)  108  S.  W.  1148,  where  the  rule 
of  the  text  is  supported  upon  grounds  prin- 
cipally relating  to  the  law  as  to  the  situs  of 
debts  and  credits  in  garnishment,  and  upon 
the^  ground  that  a  •  foreign  receiver  cannot 
maintain  suits  in  Tennessee,  holding  further 
that  where  the  attachment  was  before  notice 


of  assignment  by  the  corporation  to  the  re- 
ceiver in  Illinois  based  upon  the  ground  that 
the  corporation  was  about  to  remove  its 
property  from  Tennessee,  it  should  be  sus- 
tained over  the  contention  that  the  removal 
was  made  by  the  corporation. 

Utah.— Tlmm  v.  Pingree,  21  Utah  348,  61 
Pac.  18. 

United  States. —  Schindelholz  v.  Cullum, 
55  Fed.  885,  5  C.  C.  A.  293,  holding  that  the 
court  appointing  the  receiver  of  land  in  an- 
other jurisdiction  cannot  enjoin  a  citizen  of 
SQch  jurisdiction  from  levying  an  attachment 
on  such  lands,  unless  he  is  a  party,  either 
in  person  or  by  representation,  to  the  litiga- 
tion in  which  the  receiver  was  appointed. 

See  42  Cent.  Dig.  tit.  "  Eeceivers,"  §  415. 
But  as  to  application  of  theory  of  situs  of 
debts,  etc.,  in  garnishment  proceedings  see 
Garnishment,  20  Cyc.  1036. 

After  the  receiver  has  taken  possession  of 
the  property  of  an  insolvent  corporation  in 
another  state,  the  right  of  a  resident  creditor 
to  attach  it  in  his  hands  and  to  dispossess 
him  has  been  recognized.  Corn  Exch.  Bank 
V.  Eockwell,  58  111.  App.  586,  See  also  Cole 
V.  Oil-Well  Supply  Co.,  57  Fed.  534.  But  in 
other  cases  it  appears  to  be  considered  other- 
wise, as  in  Gray  v.  Covert,  25  Ind.  App.  561, 
58  N.  E.  731,  81  Am.  St.  Eep.  117,  where 
upon  a  contention  that  a  receiver  should  pre- 
vail as  against  attaching  creditors  because 
he  had  taken  possession  of  the  property,  it 
was  held  that  the  burden  was  on  the  receiver 
to  show  that  he  had  taken  possession  of  the 
property  prior  to  the  commencement  of  the 
attachment  proceedings;  and  in  Sands  v. 
Greeley,  88  Fed.  130,  31  C.  C.  A.  424,  it  is 
said  that  when  a  receiver  has  reduced  such 
property  to  possession  he  may  stand  upon  his 
possessory  title  and  defend  his  rights  as 
against  all  others  who  cannot  prove  a  better 
title  and  that  it  is  only  when  he  is  compelled 
to  resort  to  the  courts  to  obtain  possession 
that  he  must  rely  upon  the  principle  of 
comity.  This  is  the  rule  w^here  possession  is 
taken  in  the  state  where  the  appointment  was 
made.    See  infra,  VTTI,  A,  2,  d. 

Effect  of  filing  claim  in  receivership. — A 
creditor  attaching  property  of  a  corporation 
in  one  state  is  not  estopped  to  assert  his 
right  to  it,  as  against  the  receiver  of  the  cor- 
poration appointed  in  another  state,  by  rea- 
son of  filing  his  claim  in  the  proceedings  in 
the  latter  state,  he  not  having  ceased  to  as- 
sert his  right  to  the  attached  propertv. 
Zacher  v.  Fidelitv  Trust,  etc.,  Co.,  106  Fed. 
593,  45  C.  C.  A.  480. 

This  rule  is  not  universally  and  without 
exception  applied  in  all  cases.  Thus  it  is 
held  that  the  remedy  for  dissolving  and  wind- 
ing up  insurance  companies  is  a  part  of  the 
contract  of  policy  holders  and  the  domiciliary 
receiver  will  be  entitled  to  the  assets  as 
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of  citizens  of  the  state  and  not  extended  to  citizens  of  other  states,  although  not 
citizens  of  the  state  where  the  receiver  was  appointed/*^  more  generally  it  is  extended 
even  to  non-residents  who  are  also  non-residents  of  the  state  where  the  receiver  was 
appointed/^  but  not  to  citizens  of  the  state  wherein  the  receiver  was  appointed. '^^ 
b.  Situs  of  Property.  The  sitxi8  of  a  debt  is  held  to  be  the  state  of  the  cred- 
itor's residence,  for  the  purpose  of  recognizing  the  right  of  the  receiver,  who  takes 
assets  of  such  creditor  within  that  state,  to  go  into  the  debtor's  state  to  collect 
such  debt."^^  And  under  an  assignment  of  such  debt  by  the  receiver  of  an  insol- 
vent corporation,  who  is  empowered  to  sell,  assign,  etc.,  all  of  its  effects,  it  may 
be  recovered  against  the  debtor  in  the  state  of  his  residence. '^^  So  where  prop- 
erty of  a  resident  of  a  state  foreign  to  that  of  the  receivership  is  garnished  in 
another  state,  the  title  of  a  receiver,  based  upon  such  proceedings,  will  be  recog- 
nized in  the  state  of  the  debtor's  residence. 


against  policy-holders  in  other  states.  Par- 
sons v.  Charter  Oak  L.  Ins.  Co.,  31  Fed.  305; 
Fry  V.  Charter  Oak  L.  Ins.  Co.,  31  Fed.  197 
(which  cases  involved  mutual  companies  and 
the  rights  of  memhers)  ;  Rundel  v.  Life  As- 
soc. of  America,  10  Fed.  720,  4  Woods  94. 
See  also  Bockover  v.  Life  Assoc.  of  America, 
77  Va.  85.  And  members  of  mutual  benefit 
associations  in  other  states  cannot  by  su- 
perior diligence  acquire  preferences  against 
their  associates  after  the  appointment  of  a 
receiver  in  the  domiciliary  state.  Wheeler 
Dime  Sav.  Bank,  116  Mich.  271,  74  N.  W. 
496,  72  Am.  St.  Rep.  521. 

69.  Weil  V.  Burr  Oak  Bank,  76  Mo.  App. 
34;  Merchants'  Nat.  Bank  v.  Pennsvlvania 
Steel  Co.,  57  N.  J.  L.  336,  30  Atl.  545,' where, 
however,  the  assets  involved  belonged  to  the 
receiver  under  a  contract  made  by  him.  In 
Smith  V.  Berz,  125  111.  App.  122,  it  was 
said  that  where,  without  the  aid  of  the  courts 
in  that  state,  a  foreign  receiver  has  taken  ac- 
tual possession  of  chattels  in  Illinois  or  has 
notified  debtors  of  the  estate  residing  there 
of  his  claim  before  an  attachment  is  made, 
his  claim  not  being  contrary  to  the  public 
policy  of  Illinois,  will  be  protected  against 
such  attachment  unless  the  attachment  is  by 
a  citizen  of  Illinois,  and  that  if  he  has  given 
no  such  notice  of  his  claim,  he  cannot  defeat 
a  garnishment  by  attaching  creditors  either 
resident  or  non-resident. 

70.  Delaware. —  Stockbridge  f.  Beckwith,  6 
Del.  Ch.  72,  33  Atl;  620. 

Indiana. —  Catlin  v.  Wilcox  Silver-Plate 
Co.,  123  Ind.  477,  24  N.  E.  250,  18  Am.  St. 
Rep.  338,  8  L.  R.  A.  62;  Gray  v.  Covert,  25 
Ind.  App.  561,  58  N.  E.  731,  81  Am.  St.  Rep. 
117. 

Louisiana. —  Lichtenstein  v.  Gillett,  37  La. 
Ann.  522. 

Maryland. —  Linville  v.  Hadden,  88  Md. 
594,  41  Atl.  1097,  43  L.  R.  A.  222,  86  Md. 
210,  38  Atl.  900. 

Ohio. —  Manhattan  Co.  v.  Marvland  Steel 
Co.,  1  Ohio  S.  &  C.  PI.  Dec.  286,^31  Cine.  L. 
Bui.  100. 

Pennsylvania. —  John  Ray  Clark  Co.  v. 
Toby  Vallev  Supply  Co.,  3  Pa.  Dist.  518; 
Warren  v.  Union  Nat.  Bank,  7  Phila.  156. 
Contra,  Perkins  v.  Clear  Spring  Paper  Co., 
17  Phila.  168. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  415- 
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71.  Merchants'  Nat.  Bank  i'.  McLeod,  38 
Ohio  St.  174;  Bagby  V.  Atlantic,  etc.,  R.  Co., 
86  Pa.  St.  291  (holding  that  a  creditor  of  a 
corporation  residing  in  the  state  where  a  re- 
ceiver of  tlie  corporation  is  appointed  is 
bound  by  the  decree)  ;  Hintermeister  v. 
Ithaca  Organ,  etc.,  Co.,  3  Kulp  (Pa.)  490; 
Oilman  v.  Ketcham,  84  Wis.  60,  54  N.  W. 
395,  36  Am.  St.  Rep.  899,  23  L.  R.  A.  52 
(where  the  propriety  of  preferring  the  rights 
of  resident  creditors  is  recognized,  but  the 
receivership  being  under  voluntary  proceed- 
ings for  dissolution,  the  court  refused  to  rec- 
ognize the  claim  of  a  citizen  of  the  same  state 
as  that  of  the  corporation  to  a  preference  by 
garnishment  of  a  debt  owing  the  corporation 
by  a  citizen  of  Wisconsin). 

Receiver  without  title  to  land. —  In  Illinois 
it  was  held  that  where  a  foreign  receiver 
interpleaded  in  an  attachment  suit,  the  only 
inquiry  authorized  by  the  statute  was  as  to 
the  "  right  of  property,"  and  the  question 
whether  a  citizen  of  Rhode  Island  could  ob- 
tain a  preference  over  other  citizens  of  that 
state,  where  a  receiver  of  the  corporation 
which  owned  the  land  levied  on  had  been  ap- 
pointed under  the  insolvency  laws  of  that 
state,  could  not  arise  and  that  since  the  re- 
ceiver took  no  title  to  the  land  in  Illinois, 
he  could  not  prevail  as  against  the  attaching 
creditor.  Providence  City  Ins.  Co.  v.  Bristol 
Commercial  Bank,  68  111.  348. 

Effect  in  state  of  appointment. —  Farmers' 
L.  &  T.  Co.  V.  Bankers',  etc..  Tel.  Co.,  148 
N.  Y.  315,  42  N.  E.  707,  51  Am.  St.  Rep. 
690,  31  L.  R.  A.  403,  M^here  a  decree  vesting 
a  receiver  of  an  insolvent  corporation  with 
title  to  all  its  property  bound  a  citizen  of 
the  state  who  had  notice  thereof  and  the 
court  in  that  state  refused  to  recognize  the 
lien  of  an  attachment  levied  by  such  parties 
in  another  state. 

72.  Gilbert  v.  Hewetson,  79  Minn.  326,  82 
N.  W.  655,  79  Am.  St.  Rep.  486;  Parker  v. 
Stoughton,  91  Wis.  174,  64  N.  W.  751,  51 
Am.  St.  Rep.  881. 

73.  Hoyt  V.  Thompson,  Seld.  (N.  Y.)  320, 
where  there  was  no  conflict  between  the  title 
under  the  receiver's  assignment  on  the  one 
side  and  attaching  creditors  or  purchasers  on 
the  other.  * 

74.  Orient  Ins.  Co.  v.  Rudolph.  69  N.  J. 
Eq.  570,  61  Atl,  26  (where  the  receiver's  right 
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e.  Under  Assignment  or  Conveyance  to  Receiver.  The  title  of  a  receiver  by 
virtue  of  a  voluntary  conveyance  or  assignment  is  sustained  as  against  all,  includ- 
ing even  domestic  creditors/^  and  the  receiver  of  a  corporation  which  assigns  to 
him  all  its  property  has  a  right  to  appear  and  litigate  for  the  protection  of  his 
claim  as  assignee;  ^®  but  rights  of  creditors  to  proceed  in  a  state  other  than  that 
in  which  the  receiver  was  appointed  are  not  affected  by  involuntary  assignments 
executed  under  the  orders  of  the  appointing  court,  and  such  receiver  will  not  be 
recognized  to  defeat  the  preference  of  such  creditors."^^ 


was  recognized  as  against  the  claim  of  resi- 
dents under  an  assignment  after  the  receiver's 
title  took  effect )  ;  Falk  v.  Janes,  49  N.  J.  E_q. 
484,  23  Atl.  813  \_reversed  on  other  grounds  in 
50  N.  J.  Eq.  468,  26  Atl.  138,  35  Am.  St. 
Rep.  783]. 

Notes  payable  by  non-resident  in  state  of 
appointment. —  In  Osgood  v.  Maguire,  61 
N.  Y.  524,  notes  payable  to  a  corporation  in 
the  state  of  its  domicile,  made  by  a  non-resi- 
dent of  the  state,  are  held  to  be  property, 
the  situs  of  which  is  in  the  state  of  the  cor- 
porate domicile,  and  pass  to  the  receiver  for 
the  benefit  of  all  creditors ;  and  in  an  action 
brought  by  him  thereon  his  right  cannot  be 
affected  by  a  plea  that  the  debt  had  been 
attached  in  an  action  in  another  state  brought 
by  a  creditor  of  the  corporation. 

But  upon  the  application  of  the  theory  of 
the  situs  of  debts  and  other  choses  in  action 
under  garnishment  laws  see  further  Gaenisii- 
MENT,  20  Cyc.  1036. 

75.  Mabon  v.  Onglev  Electric  Co.,  156 
N.  Y.  196,  50  N.  E.  805. 

76.  loim. —  Hale  v.  Harris,  112  Iowa  372, 
83  N.  W.  1046,  right  of  receiver  to  foreclose 
a  mortgage  which  had  been  assigned  to  him. 

Massachusetts. —  Witters  v.  Globe  Sav. 
Bank,  171  Mass.  425,  50  N.  E.  932. 

Michigan. —  Graydon  v.  Church,  7  Mich. 
36,  right  to  file  a  bill  in  another  state  to 
foreclose  a  mortgage  by  a  receiver  in  a  cred- 
itor's bill  to  whom  the  debtor  has  made  an 
assignment  pursuant  to  an  order  of  court. 

Minnesota. —  Gilbert  v.  Hewetson,  79  Minn. 
326,  82  N.  W.  655,  79  Am.  St.  Rep.  486, 
where  a  receiver  of  property  of  a  resident 
of  the  state  of  Illinois  appointed  in  a  cred- 
itors' suit  in  that  state,  to  whom  the  debtor 
refused  to  make  a  transfer  and  to  whom 
therefore  the  property  of  the  debtor  was 
transferred  by  a  master  by  order  of  court, 
Was  held  to  acquire  title  and  right  to  recover 
upon  a  debt  due  to  the  debtor  from  a  resident 
of  Wisconsin  since  the  situs  of  the  debt  was 
at  the  domicile  of  the  creditor. 

New  Jersey. —  Frazier  v.  Barnum,  19  N.  J. 
Eq.  316,  19  Am.  Dec.  666,  right  of  a  receiver 
to  collect  a  chose  in  action  which  had  been 
assigned  to  him  under  the  direction  of  the 
court. 

'New  York. —  Weller  v.  Pace  Tobacco  Co.,  2 
N.  Y.  Suppl.  292,  holding  that  an  assignment 
to  a  receiver  of  corporate  stock  and  a  power 
of  attorney  to  transfer  it  to  lums(>lf  on  the 
company's  books  gives  him  the  title  and  a 
court  of  New  York  will  assist  him  to  effect 
the  transfer. 

United  States.— Oliwer  v.  Clarke,  106  Fed. 


402,  45  C.  C.  A.  360,  holding  that  a  receiver 
appointed  in  another  state  may  sue  for  land 
in  Texas  which  had  been  conveyed  to  him  as 
receiver  after  his  appointment. 

See  42  Cent.  Dig.  tit.  "  Receivers,"  §  412. 

But  compare  Seymour  v.  Newman,  77  Mo. 
App.  578,  where  an  involuntary  assignment 
was  not  enough  by  itself  to  authorize  the 
substitution  of  a  receiver,  it  not  appearing 
that  he  had  given  bond  as  required  by  the 
decree  appointing  him. 

77.  Choctaw  Coal,  etc.,  Co.  v.  Williams- 
Echols  Dry-Goods  Co.,  75  Ark.  365,  87  S.  W. 
632;  Taylor  v.  Columbian  Ins.  Co.,  14  Allen 
(Mass.)  3'53;  Willitts  v.  Waite,  25  N.  Y. 
577;  Zacher  v.  Fidelity  Trust,  etc.,  Co.,  106 
Fed.  593,  45  C.  C.  A.  480,  where  it  was  held 
that  whether  the  assignment  will  be  con- 
sidered voluntary  will  be  determined  in  the 
federal  court  according  to  the  adjudications 
of  the  state  court  in  which  the  question 
arises,  and  the  court  in  this  case  followed 
the  rule  in  Zacher  v.  Fidelitv  Trust,  etc.,  Co., 
109  Ky.  411,  59  S.  W.  493,'  22  Ky.  L.  Rep. 
987,  which,  held  that  proceedings  by  a  creditor 
and  stock-holder  of  an  insolvent  corporation 
in  Connecticut,  in  which  the  receiver  was  ap- 
pointed and  a  deed  of  assignment  executed  to 
him,  were  in  invitum,  and  an  attaching  cred- 
itor in  Kentucky  should  be  given  prioritv. 
See  also  infra,  VIII,  B,  2,  b.  But  in  Ward  k 
Connecticut  Pipe  Mfg.  Co.,  71  Conn.  345,  41 
Atl.  1057,  71  Am.  St.  Rep.  207,  42  L.  R.  A. 
706,  it  was  held  that  where  an  assignment 
to  a  receiver  was  made  under  provisions  of 
statute  similar  to  those  in  the  Kentucky  case 
last  above  cited,  upon  evidence  that  the  whole 
proceeding  had  been  voluntarily  instituted 
and  conducted  by  the  corporation,  the  assign- 
ment M^as  held  to  be  voluntary  and  good  as 
against  a  New  York  creditor  who  had  at- 
tached and  sold  property  situated  in  New 
York,  and  he  was  required  to  account  for  the 
full  value  of  such  property  before  being  al- 
lowed to  share  in  the  dividends  paid  by  the 
receiver. 

Assignment  or  conveyance  as  against  non- 
resident.—  It  has  been  held  that  an  assign- 
ment to  a  receiver  pursuant  to  an  order  of 
court  in  insolvency  proceedings,  valid  wliere 
made,  will  bo  recognized  as  against  non- 
resident attaeliino-  creditors.  Witters  r.  Globe 
Sav.  Bank,  ITl  'lMass.  425,  50  N.  E.  932. 
Contra.  Callin  r.  Wilcox  Silver-Plate  Co.,  123 
Tnd.  477.  24  N.  E.  250,  18  Am.  St.  Rep.  338. 
8  L.  R.  A.  62. 

Conveyance  of  land. —  In  IMoseby  r.  Bur- 
roAV,  52  Tex.  396  Idisapproiring  dictum  in 
Gayoso  Sav.  Inst.  v.  Burrow.  37"  Tex.  88],  it 
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d.  Right  Acquired  After,  or  Perfected  in  Jurisdiction  Of,  Appointment.  Where 
a  right  accrues  to  the  receiver  after  his  appointment  he  may  sue  to  enforce  it.'^^ 
And  where  a  receiver  obtains  possession  of  property  within  the  jurisdiction  of 
the  court  appointing  him,  such  possession  is  lawful  when  taken,  and  creditors 
residing  in  other  jurisdictions  have  no  rights  superior  to  those  of  creditors  residing 
v/ithin  the  jurisdiction  of  the  appointing  court  with  respect  to  such  property, 
and  if  it  is  taken  into  another  jurisdiction  by  the  receiver  his  possession  will  be 
protected;  the  order  of  the  court  appointing  him  vests  in  him  a  special  property 
which  authorizes  him  to  maintain  an  action  for  the  protection  of  his  possession.''^ 
The  right  of  such  receiver  who  sells  such  property  is  superior  to  the  right  of  a 
domestic  creditor  of  the  owner,  who  attaches  the  proceeds  of  the  sale  in  the  hands 
of  the  purchaser  from  the  receiver;  so  of  the  receiver's  right  to  proceeds  under 
a  contract  made  by  him  or  which  he  had  undertaken  to  perform. 

3.  Leave  to  Receiver  to  Sue.  A  receiver  should  ask  permission  of  the  foreign 
court  to  sue.^^  This  would  seem  to  be  based  upon  reasons  for  which  an  ancillary 
receiver  is  appointed. Under  the  strict  rule  denying  all  extraterritorial  authority 


was  held  that  land  in  Texas  could  not  be 
conveyed  under  a  decree  ordering  such  con- 
veyance in  another  state  in  a  suit  for  wind- 
ing up  an  insolvent  corporation  as  against 
the  rights  of  attaching  creditors  in  Texas,  and 
in  this  instance  the  creditors  were  citizens  of 
another  state.  The  conveyance  was  by  the 
cashier  of  a  bank  who  held  the  title  for  the 
bank  for  the  benefit  of  its  creditors  and  it 
was  held  that  the  conveyance  was  merely  to 
the  receiver  as  such. 

In  a  foreclosure  suit  by  the  trustee  in  a 
mortgage  for  sale  and  conveyance  of  the 
title  of  the  trustee,  in  which  the  mortgagor 
in  effect  joined,  it  was  held  that  the  proceed- 
ing was  not  in  invitum.  Smith  v.  Berz,  125 
111.  App.  122. 

Effect  of  assignment  for  creditors  see  As- 
signments For  Benefit  of  Creditors,  4 
Cyc.  194,  225. 

78.  Oliver  v.  Clarke,  106  Fed.  402,  45 
C.  C.  A.  360  (right  to  sue  for  land  conveyed 
to  him  as  receiver)  ;  Wilkinson  v.  Culver,  25 
Fed.  639,  23  Blatchf.  416  (right  to  sue  on 
judgment  recovered  in  state  of  appointment). 

Bond  and  mortgage  —  suit  by  successor. — 
In  Iglehart  V.  Bierce,  36  111.  133,  it  was 
held  that  a  foreign  receiver  of  a  corporation 
might  sue  on  a  bond  and  mortgage  on  land 
in  Illinois,  executed  to  him,  and  that  where 
his  interest  passes  to  a  successor  receiver 
under  an  order  of  court,  but  without  regular 
assignment  under  the  hand  of  the  first  re- 
ceiver, the  successor  has  an  equitable  right 
which  he  may  enforce  in  the  courts  of  Illinois. 

79.  Connecticut  -  -  Pond  v.  Cooke,  45  Conn. 
126,  29  Am.  Kep.  668. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Keokuk 
Northern  Line  Packet  Co.,  108  111.  317,  48 
Am.  Rep.  557. 

Missouri. —  Robertson  v.  Staed,  135  Mo. 
135,  36  S.  W.  610,  58  Am.  St.  Rep.  569, 
33  L.  R.  A.  203. 

North  Dakota. —  Woodhull  v.  Farmers' 
Trust  Co.,  11  N.  D.  157,  90  N.  W.  795,  95 
Am.  St.  Rep.  712. 

Tennessee. —  Cagill  v.  Woolbridge,  8  Baxt. 
580,  35  Am,  Rep.  716,  sustaining  the  right 
of  a  receiver  to  maintain  replevin  where  he 
had  been  ordered  to  ship  goods  to  Tennessee 
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and  to  hold  the  proceeds,  etc.,  although  he 
had  not  yet  given  bond. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  411. 

Contra. —  Humphreys  v.  Hopkins,  81  Cal. 
551,  22  Pac.  892,  15  Am.  St.  Rep.  76,  6 
L.  R.  A.  792. 

Where  property  is  wrongfully  removed 
from  the  jurisdiction  of  the  state  in  which 
the  receiver  was  appointed,  he  may  reclaim 
it  by  action  in  the  foreign  jurisdiction.  Mc- 
Alpin  V.  Jones,  10  La.  Ami.  552. 

The  principle  governing  such  cases  has  been 
considered  to  be  one  of  law  and  not  of 
comity.  Robertson  v.  Staed,  135  Mo.  135,  36 
S.  W.  610,  58  Am.  St.  Rep.  569,  33  L.  R.  A. 
203.  But  the  rule  has  also  been  considered 
to  rest  upon  comity.  Woodhull  V.  Farmers' 
Trust  Co.,  11  N.  D.  157,  90  N.  W.  795,  95 
Am.  St.  Rep.  712. 

80.  Jenkins  v.  Purcell.  29  App.  Cas.  (D.  C.) 
209,  9  L.  R.  A.  N.  S.  1074;  Lett  v.  Kirk- 
patrick,  15  Pa.  Co.  Ct.  212. 

81.  Cooke  V.  Orange,  48  Conn.  401;  Pond 
V.  Cooke,  45  Conn.  126,  29  Am.  Rep.  668; 
Merchants'  Nat.  Bank  v.  Pennsylvania  Steel 
Co.,  57  N.  J.  L.  336,  30  Atl.  545,  as  against 
non-resident  creditors  of  the  corporation. 

82.  Castleman  v.  Templeman,  87  Md.  546, 

40  Atl.  275,  67  Am.  St.  Rep.  363,  41  L.  R.  A. 
367;  Person  v.  Leary,  126  N.  C.  504,  36 
S.  E.  35.  127  N.  C.  114,  37  S.  E.  149. 

It  would  be  the  proper  practice  to  file  a 
petition  setting  forth  the  facts  enabling  the 
receiver  to  sue  and  asking  permission  in 
that  respect.  Castleman  v.  Templeman,  87 
Md.  546,  40  Atl.  275,  67  Am.  St.  Rep.  363, 

41  L.  R.  A.  367. 

Failure  to  obtain  is  waived  by  not  object- 
ing at  tlie  trial.  Person  v.  Leary,  126  No  C. 
504,  36  S.  E.  35,  127  N.  C.  114,  37  S.'E.  149. 

Implied  leave. —  Where  a  foreign  receiver 
sued  in  a  court  in  Rhode  Island  without  per- 
mission, and  the  court  did  not  deny  him  the 
privilege  of  a  suitor,  but  considered  the  case 
on  the  issues  raised  by  the  pleadings,  the 
supreme  court  on  exceptions  would  not  deter- 
mine the  question  of  the  right  to  sue.  Haz- 
lett  V.  Woodhead,  28  R.  I.  452,  67  Atl.  736. 

83.  See  Person  i'.  Leary,  126  N.  C.  504, 
36  S.  E.  35,  127  N.  C.  114,  37  S.  E.  149, 
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to  a  foreign  receiver  as  such  by  comity  or  otherwise,  leave  of  court  cannot  confer 
authority. 

4.  In  Whose  Name  Action  by  Receiver  Brought.^^  The  cases  as  a  general 
rule  which  accord  recognition  to  a  receiver  who  is  authorized  to  sue  in  the  state 
of  his  appointment,  to  exercise  his  authority  in  that  regard  in  other  states,  permit 
him  to  sue  in  his  own  name;  and  so  of  a  receiver  of  a  corporation  upon  the 
ground  that  he  is  a  quasi-assignee  or  successor,  or  a  receiver  of  a  corporation 
who  is  the  owner  of  the  legal  title  to  a  particular  fund  as  trustee  for  creditors, 
or  where  the  cause  of  action  accrues  to  the  receiver.  On  the  other  hand,  a 
receiver  of  a  corporation  may,  under  the  authority  conferred  upon  him  by  his 
appointment,  sue  in  other  states  in  the  name  of  the  corporation,^^  and  it  is  held 


where  it  is  said  that  tlie  better  practice  is 
to  have  local  receivers  appointed.  See  also 
Inter-Stato  Bldg.,  etc.,  Assoc.  v.  Lewis,  31 
Pittsb.  Leg.  J.'  N.  S.  (Pa.)  83,  under  an 
ancillary  order  providing  that  a  receiver 
might  foreclose  a  mortgage  in  his  own  name 
as  such  receiver  and  enter  and  confess  bonds, 
where  he  was  authorized  by  the  order  of 
appointment  to  proceed  to  collect  such  bonds 
and  mortgages  and  bring  suits  for  that  pur- 
pose. 

84.  Fowler  v.  Osgood,  141  Fed.  20,  72 
C.  C.  A.  276. 

85.  See,  generally,  supra,  VI,  A,  3,  b,  (ii). 

86.  Alabama. —  Boulware  r.  Davis,  90  Ala. 
207,  8  So.  84,  9  L.  R.  A.  601. 

District  of  Columlia. —  Barley  v.  Gettings, 
15  App.  Cas.  427. 

Indiana. —  Metzner  v.  Bauer,  98  Ind.  425 ; 
Minnich  v.  Swing,  36  Ind.  App.  119,  73  N.  E. 
271. 

Kansas. —  Winans  v.  Gibbs,  etc.,  Mfg.  Co., 
48  Kan.  777,  30  Pac.  163. 

Islew  Hampshire. —  Tompkins  V.  Blakey,  70 
N.  H.  584,  49  Atl.  111. 

'New  York. —  Runk  v.  St.  John,  29  Barb. 
585  (receiver  of  dissolved  corporation)  ; 
Pugh  V.  Hurtt,  52  Hovv^  Pr.  22. 

O/ito.— Bank  v.  McLeod,  38  Ohio  St.  174. 

Pennsylvania. — ■  Stewart  v.  U.  S.  Insurance 
Co.,  9  Watts  126.  But  see  Nail  v.  Ewing, 
6  Wkly.  Notes  Cas.  32,  denying  the  right  of 
a  receiver  to  sue  in  his  own  name,  there  being 
no  evidence  of  his  authority  in  that  regard 
under  the  laws  of  the  state  of  his  appoint- 
ment. 

West  Virginia. —  Swing  v.  Parkersburg 
Veneer,  etc.,  Co.,  45  W.  Va.  288,  31  S.  E. 
926 ;  Swing  v.  Bentley,  etc..  Furniture  Co., 
45  W.  Va.  283,  31  S.  E.  925,  in  which  cases 
it  was  held  that  the  trustee  of  a  dissolved 
foreign  corporation  may  sue  for  debts  due 
it  either  in  his  own  name  or  in  the  name  of 
the  corporation. 

See  42  Cent.  Dig.  tit.  "Receivers,"  §  418. 
And  see,  generally,  the  cases  cited  supra,  note 
57. 

The  corporation  need  not  be  joined  in  a 
suit  in  equity  by  its  receiver  to  recover  prop- 
erty as  against  its  olRcers.  Bidlack  v. 
Mason,  26  N.  J.  Eq.  230. 

As  real  party  in  interest. —  In  Minnesota 
it  was  held  that  a  receiver  of  a  partnership 
with  power  "  to  collect  all  outstanding 
debts,"  etc.,  may  maintain  an  action  in  that 
state  in  his  own  name  as  the  real  party  in 


interest,  or  at  least  as  a  trustee  of  an  express 
trust,  although  there  was  no  statute  au- 
thorizing such  action ;  that  technical  reasons 
for  refusing  to  permit  common-law  receivers 
to  sue  in  their  own  names  did  not  exist  under 
the  Minnesota  code.  Henning  v.  Raymond, 
35  Minn.  303,  29  N.  W.  132.  In  New  York, 
under  a  provision  requiring  actions  to  be 
brought  in  the  name  of  the  parties  in  in- 
terest, it  was  held  that  a  receiver  of  a  New 
Jersey  corporation  could  not  sue  in  the  name 
of  the  corporation  in  New  York  notwith- 
standing he  was  authorized  so  to  sue  in 
New  Jersey.  Merchants'  L.  &  T.  Co.  v. 
Clair,  36  Hun  (N.  Y.i  362  {affirmed  in 
107  N.  Y.  663,  14  N.  E.  414,  1  Silv.  App. 
540].  And  a  receiver  was  permitted  to  sue 
in  his  own  name,  although  he  might  not  be 
permitted  so  to  sue  by  the  law  of  the  state 
where  he  was  appointed.  Barclay  v.  Quick- 
silver Min.  Co.,  6  Lans.  (N.  Y.)  25. 

87.  Planters'  Bank  v.  Bass,  2  La.  Ann. 
430  (receiver  in  proceedings  to  dissolve  a 
corporation  who  by  statute  is  authorized  to 
take  charge  of  the  corporate  assets  wher- 
ever situated,  etc.)  ;  Avery  v.  Boston  Safe- 
Deposit,  etc.,  Co.,  72  Fed.  700  (where  it  is 
further  said  that  if  the  corporation  survives 
an  action  at  law  should  be  in  its  name). 

88.  Howarth  v.  Lombard,  175  Mass.  570, 
56  N.  E.  888,  49  L.  R.  A.  301,  recovery  of 
amount  of  assessment  laid  by  court  of  an- 
other state  upon  sliareholders  in  proceedings 
in  which  the  receiver  is  appointed  to  collect 
it.  See  also  Parker  v.  Stoughton,  91  Wis. 
174,  64  N.  W.  751,  51  Am.  St.  Rep.  881. 

A  receiver  as  sequestrator  was  held  to  be 
substantially  an  assignee  representing  the 
corporate  creditors  and  as  such  could  main- 
tain a  suit  in  his  own  name  where  such  as- 
signee may  so  sue  under  the  law  of  the  forum 
without  regard  to  wliether  he  might  so  sue 
in  the  state  where  he  was  appointed.  Bar- 
clay V.  Quicksilver  Min.  Co..  0  Lans.  (N.  Y.) 
25. 

89.  See  supra,  VIIL  A,  2,  d. 

90.  Winans  r.  Gibbs,  etc..  :\rfo:.  Co.,  -18 
Kan.  777,  30  Pac.  163  (liolding  that  where 
an  action  had  been  brought  by  a  corporation, 
the  receiver  subsequently  a]ijMunted  might 
continue  it  in  the  name  of  the  corporation, 
although  he  miglit  himself  sue  in  his  own 
name  and  was  not  controlled  by  the  statute 
in  Kansas  as  to  tlie  name  in  which  such  suit 
should  be  broujjht)  ;  Cn stleman  r.  Temple- 
man,  87  Md.  546,  40  Atl.  275,  67  Am.  St- 
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that  the  receiver  of  the  assets  of  a  corporation,  who  is  without  assignment,  prop- 
erly sues  in  the  name  of  the  corporation.^^ 

5.  Effect  of  Appointment  of  Receiver  of  Corporation.  The  mere  appoint- 
ment of  a  receiver  for  a  corporation  will  not  prevent  the  bringing  a  suit  against 
it  in  another  state  where  it  is  suable  aside  from  any  difficulty  which  such  receiver- 
ship may  be  supposed  to  raise,  and  until  some  steps  have  been  taken  to  reduce 
its  assets  there  to  the  possession  of  the  receiver,  not  only  is  the  corporation  prop- 
erly in  possession  of  them  but  it  is  vested  with  the  title,  so  far  as  the  courts  of 
such  state  are  concerned,  and  so  far  as  any  other  person  in  that  state  is  concerned, 
and  therefore  the  company  may  sue  in  its  own  name  to  recover  such  assets. So 


Rep.  363,  41  L.  R.  A.  367  (as  to  a  receiver 
of  an  insolvent  corporation  wiiich  did  not 
appear  to  have  been  dissolved,  although  a 
receiver  in  that  state  may  sue  in  his  own 
name  when  so  authorized  by  the  court)  ; 
Lycoming  F.  Ins.  Co.  v.  Langlej",  62  Md.  196 
(where  the  receiver  was  appointed  with  power 
to  prosecute  and  defend  suits  in  the  name  of 
the  corporation  under  a  statute  providing 
that  upon  dissolution  of  a  corporation  the 
court  might  appoint  a  receiver  to  take  charge 
of  its  assets  and  collect  its  debts)  ;  Lycoming 
F.  Ins.  Co.  V.  Wright,  55  Vt.  526. 

91.  Farmers',  etc.,  Ins.  Co.  r.  Needles,  52 
Mo.  17,  suit  on  note  payable  to  corporation, 
and  based  upon  the  ground  that  the  receiver 
as  such  had  no  extraterritorial  authority.  So 
in  an  early  case  in  New  York  it  is  held  that  a 
foreign  receiver  of  an  insolvent  corporation 
must  sue  in  the  name  of  the  corporation  for 
a  debt  due  it.  Hope  Mut.  L.  Ins.  Co.  v.  Tay- 
lor, 2  Rob.  (N.  Y.)  27S. 

Unless  a  foreign  receiver  is  actual  or 
virtual  assignee,  as  required  of  receivers  ap- 
pointed in  the  state  of  the  forum,  he  cannot 
sue  in  his  own  name.  Homer  v.  Barr  Pump- 
ing Engine  Co.,  180  Mass.  163,  61  N.  E.  883; 
Hay  ward  v.  Leeson,  176  Mass.  310,  57  N.  E. 
656,  49  L.  R.  A.  725;  Ewing  v.  King,  169 
Mass.  97,  47  N.  E.  597:  Buswell  v.  Supreme 
Sitting,  0.  I.  H.,  161  Mass.  224,  36  N.  E. 
1065,  23  L.  R.  A.  846. 

An  intervening  petition  by  the  receiver  as 
trustee  after  substituting  the  corporation  as 
nominal  plaintiff,  asking  that  any  recovery 
should  be  for  his  use  because  in  that  capacity 
he  had  become  liable  for  the  expenses  of  the 
suit,  will  not  prevent  the  entry  of  a  final 
decree  in  favor  of  the  corporation;  the  re- 
ceiver might  abandon  his  petition,  and  he 
did  so  by  taking  the  decree.  East  Tennessee 
Land  Co.  v.  Leeson,  185  Mass,  4,  69  N.  E. 
351. 

But  under  the  strict  rule  against  the  recog- 
nition of  any  extraterritorial  power  on  the 

part  of  a  chancery  receiver,  it  is  held  that  he 
cannot  be  empowered  by  the  order  of  the  ap- 
pointing court  to  sue  in  a  foreign  jurisdic- 
tion either  in  his  own  name  or  in  the  name 
of  the  party  of  whose  assets  he  is  appointed. 
Great  Western  Min.,  etc.,  Co.  X;.  Harris,  198 
U.  S.  561,  25  S.  Ct.  770,  49  L.  ed.  1163, 

92.  Colorado. —  Venner  v.  Denver  Union 
Water  Co.,  40  Colo.  212,  90  Pac.  623,  122  Am. 
St.  Rep.  1036. 

District  of  Columbia. —  Howard  v.  Chesa- 
peake, etc.,  R.  Co.,  11  App.  Cas.  300. 

Maryland. —  Southern  Bldg.,  etc..  Assoc.  v. 
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Price,  88  Md.  155,  41  Atl.  53,  42  L.  R.  A. 
206. 

Isfew  York. — Pringle  v.  Woolworth,  90  N.  Y. 
502 ;  Simpkins  v.  Smith,  etc..  Gold  Co.,  50 
How.  Pr.  56. 

Oregon. —  Egan  v.  North  American  Loan 
Co.,  45  Oreg.  131,  76  Pac.  774,  77  Pac.  392, 
right  to  bring  action  to  cancel  mortgage, 
without  leave  of  court  appointing  receiver 
who  is  in  neither  actual  nor  constructive  pos- 
session of  the  property. 

Pennsylvania. —  Vogt  v.  Covenant  Bldg., 
etc.,  Assoc.,  7  Pa.  Dist.  768,  21  Pa.  Co.  Ct. 
351. 

South  Carolina. —  Pollock  v.  Carolina  In- 
terstate Bldg.,  etc.,  Assoc,  48  S.  C.  65,  25 
S.  E.  977,  59  Am.  St.  Rep.  695. 

Texas. —  American  Well  Works  v.  De 
Aguavo,  (Civ.  App.  1899)  53  S.  W.  350. 

'See"  42  Cent.  Dig.  tit.  "  Receivers,"  §  409 
et  seq. 

Where  the  corporation  has  been  deprived 
of  its  right  to  sue  or  exercise  any  of  its 
powers  in  the  state  of  its  domicile  it  has  been 
held  that  the  courts  of  another  state  will  not 
permit  it  to  sue  or  exercise  powers  therein  of 
which  it  has  been  so  deprived.  Kirwan  Mfg. 
Co.  V.  Truxton,  2  Pennew.  (Del.)  48,  44  Atl. 
427.  And  where  the  corporate  officers  were 
enjoined  from  continuing  the  corporate  busi- 
ness or  using  its  corporate  name  for  any 
purpose,  an  officer  of  the  corporation  will  not 
be  allowed  to  prosecute  a  writ  of  error  in  the 
name  and  behalf  of  the  corporation  against 
tbe  objection  of  the  receiver  so  appointed. 
American  Water  Works  Co.  v.  Farmers'  L.  & 
T.  Co.,  20  Colo.  203,  37  Pac.  269,  46  Am.  St. 
Rep.  285,  25  L.  R.  A.  338. 

93.  Sigua  Iron  Co.  v.  Brown,  58  N.  Y.  App. 
Div.  436,  69  N.  Y.  Suppl.  295  [affirmed  in 
171  N.  Y.  488,  64  N.  E.  194].  In  Winans  v. 
Gibbs,  etc.,  Mfg.  Co.,  48  Kan.  777,  30  Pac. 
163,  it  was  held  that  since  a  foreign  receiver 
can  sue  in  another  state  only  as  a  matter  of 
comity,  the  corporation  may  sue  in  such 
other  state  in  its  own  name,  the  statute  of 
the  state  of  the  forum  relating  to  suits  by 
receivers  not  applying  to  receivers  appointed 
in  other  states. 

Receiver  not  a  necessary  party. —  Fitz- 
gerald V.  Fitzgerald,  etc.,  Constr.  Co.,  41 
Nebr.  374,  59  N.  W.  838. 

Insufficient  showing  in  suit  by  receiver. — 
A  bill  by  a  receiver  of  a  foreign  corporation, 
appointed  in  another  state  to  collect  or  pro- 
tect the  assets  in  Alabama,  must  aver  that 
the  officers  of  the  corporation,  at  and  prior 
to  the  time  of  filing  tlie  bill,  either  negli- 
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unless  there  is  something  in  the  statute  or  decretal  order  tantamount  to  dissolu- 
tion, a  pending  action  in  the  courts  of  another  state  than  that  of  the  home  juris- 
diction may  regularly  proceed  notwithstanding  an  adjudication  of  insolvency 
and  the  appointment  of  a  receiver  to  wind  up  its  affairs  and  distribute  its  assets 
among  creditors  and  stock-holders,^"^  and  where  the  receiver  is  recognized  he  may 
be  permitted  to  be  substituted  as  plaintiff  or  to  defend. 

6.  Pleading  and  Evidence.  When  a  foreign  receiver  sues  as  such  he  should  allege 
the  facts  which  show  his  authority  to  sue  and  an  allegation  merely  of  his  appoint- 
ment by  a  foreign  court  is  not  sufficient;     and  his  authority  or  appointment," 


gently  or  wilfully,  or  in  obedience  to  a  court 
having  jurisdiction  of  tlieir  persons,  refused 
to  protect  the  corporate  assets  in  Alabama,  it 
not  appearing  that  the  corporation  had  been 
dissolved,  or  otherwise  incapacitated  from 
bringing  the  suit;  and  an  amendment  to  a 
bill  which  omitted  such  allegation,  averring 
merely  that  the  olRcers  refused  to  do  so  at 
the  time  of  filing  the  amendment,  is  insuffi- 
cient. Rogers  v.  Haines,  103  Ala.  198,  15  So. 
606. 

94.  Venner  v.  Denver  Union  Water  Co.,  40 
Colo.  212,  90  Pac.  623,  122  Am.  St.  Rep. 
1036;  Taylor  V.  Gray,  59  N.  J.  Eq.  621,  44 
Atl.  668;  Pringle  v.  Woolworth,  90  N.  Y. 
502;  Pine  Lake  Iron  Co.  x>.  La  Fayette  Car 
Works,  53  Fed.  853. 

Judgment  against  corporation  conclusive. — 
Tavlor  v.  Gray,  59  N.  J.  Eq.  621,  44  Atl. 
668;  Pringle  v.  Woolworth,  90  N.  Y.  502; 
Pine  Lake  Iron  Co.  v.  La  Fayette  Car  Works, 
53  Fed.  853. 

But  a  judgment  against  the  corporation 
after  its  dissolution,  which  causes  the  abate- 
ment of  the  suit,  cannot  bind  the  receiver  of 
the  dissolved  corporation  or  the  property  in 
his  hands.  Pendleton  f.  Russell,  144  U.  S. 
640,  12  S.  Ct.  743,  36  L.  ed.  574. 

But  for  effect  of  dissolution  of  corporation 
see  CoPvPORATiONS,  10  Cyc.  1329  et  seq. 

95.  National  Trust  Co.  v.  Murphy,  30  K  J. 
Eq.  408  (substitution  as  plaintiff)  ;  Rust  v. 
United  Waterworks  Co.,  70  Fed.  129,  17 
C.  C.  A.  16  (holding  that  since  the  court  in 
one  jurisdiction,  upon  the  presentation  to  it 
of  the  decree  of  a  court  of  another  jurisdic- 
tion appointing  the  receiver  of  an  insolvent 
corporation  as  trustee  for  creditors  and 
stock-holders,  might  have  appointed  him  with 
the  same  powers  in  the  foreign  jurisdiction, 
it  may  permit  him  to  defend  a  single  action 
there ) . 

The  receiver  must  be  made  a  party  to  a 
suit  in  which  the  property  of  a  foreign  cor- 
})oration  has  been  attached  before  he  can 
plead  to  or  defend  the  suit.  South  Carolina 
R.  Co.  V.  Peoples'  Sav.  Inst.,  64  Ga.  18.  See 
also  Allen  v.  Scandinavian  Nat.  Bank,  40 
Ilow.  Pr.  (N.  Y.)  71.  holding  that  a  receiver 
of  a  foreign  national  bank,  who  was  not  a 
party  to  tlie  action,  had  no  status  to  move  to 
set  aside  attachments. 

Successors  of  a  dissolved  corporation,  hav- 
ing title,  may  have  an  action  by  the  corpora- 
tion revived  in  their  own  names  and  stand  in 
judgment  as  such  successors.  Planters'  P)aiik 
v.  Bass.  2  La.  Ann.  430,  reserving  the  question 
of  the  rights  of  resident  creditors  which  was 
[82] 


not  involved  in  the  proceeding.  But  v/here 
an  attachment  against  a  dissolved  corporation 
is  dissolved,  the  receiver,  it  is  held,  cannot 
be  added  as  a  party  by  way  of  amendment. 
Hintermeister  v.  Ithaca  Organ,  etc.,  Co.,  3 
Kulp  (Pa.)  490.  See  also  Corporations,  10 
Cyc.  1330. 

96.  Kurd  v.  Elizabeth,  40  N.  J.  L.  218 

(holding  that  an  allegation  that  a  promise  to 
pay  was  made  to  him  will  not,  as  against  a 
demurrer,  cure  the  declaration's  omission  to 
show  the  grounds  of  his  right  to  sue  officially, 
to  recover  a  debt  due  the  corporation  of  which 
he  was  alleged  to  have  been  appointed  re- 
ceiver) ;  Swing  V.  White  River  Lumber  Co., 
91  Wis.  517,  65  N.  W.  174  (failure  to  allege 
that  by  the  laws  of  the  stat-e  of  appointment 
or  by  the  judgment  or  order  of  the  court 
there  plaintiff  has  any  right,  title,  or  au- 
thority to  sue)  ;  Edwards  v.  National  W^in- 
dow  Glass  Jobbers'  Assoc.,  139  Fed.  795. 

Demurrer  is  the  proper  remedy  to  reach 
the  defect.  Swing  v.  White  River  Lumber 
Co.,  91  Wis.  517,  65  N.  W.  174. 

The  objection  may  be  waived  by  failure  to 
demur  or  answer.  Dawkins  v.  Mathis,  47 
S.  C.  64,  24  S.  E.  990.  The  objection  of  want 
of  authority  of  a  receiver  to  sue  in  his  own 
name  is  not  raised  by  a  demurrer  assigning 
want  of  equity,  that  plaintiff  had  not  stated 
a  good  and  valid  claim  against  defendant, 
and  that  the  cause  of  action  was,  barred  by 
the  statute  of  limitations.  Ewing  v.  King, 
169  Mass.  97,  47  N.  E.  597. 

Sufficiency  of  allegation  of  title. — A  count 
alleging  that,  under  a  foreign  statute,  as  con- 
strued by  the  supreme  court  of  the  state,  the 
receiver  of  a  corporation  acquired  the  legal 
title  to  all  its  assets,  including  the  right  to 
enforce  the  liability  of  stock-holders  to  cred- 
itors arising  from  the  contract  of  subscrip- 
tion, is  a  good  allegation  that  the  receiver 
has  title  to  a  cause  of  action  to  enforce  the 
stock-holder's  liabilitv.  King  v.  Cochran.  76 
Vt.  141,  56  Atl.  067,  *104  Am.  St.  Rep.  922. 

After  verdict  a  complaint  alleging  that  the 
supreme  court  of  Ohio,  a  court  of  competent 
jurisdiction,  in  a  certain  cause  specified,  dis- 
incorporated a  certain  insurance  conijiany 
and  appointed  plaintiff  trustee  for  creditors 
and  policy-holders,  and  that  plaintiff'  accepted 
the  trust,  qualified,  and  is  acting  as  trustee, 
and  brings  this  action  by  order  of  s\ich  court, 
is  good,  if  it  would  have  been  objectionable 
at  any  si  age.  IMinnich  v.  Swino-,  36  Tnd.  App. 
110,  73  N.  E.  271. 

97.  ITomer  r.  Barr  Pumpinc:  Encrine  Co., 
ISO  Mass.  163,  61  N.  E.  883  (right  >o  sue  in 
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or  the  jurisdiction  of  the  appointing  court  being  denied  the  burden  is  on 
on  him  to  sustain  his  right  by  sufficient  competent  evidence. Where  the 
receiver  recovers  a  judgment  in  the  state  in  which  he  is  appointed,  he  is  not 
required  in  an  action  on  the  judgment  in  another  jurisdiction  to  prove  his  title 
as  receiver  since  he  does  not  sue  as  receiver  but  because  he  is  a  judgment  creditor.^ 
7.  ProceediimGS  Against  Receiver,  A  suit  against  a  foreign  receiver  may  be 
brought  by  leave  of  the  appointing  court, ^  and  if  as  a  matter  of  comity  a  foreign 
receiver  may  bring  an  action  in  a  state  to  collect  a  debt,  or  enforce  or  protect 
any  other  right  or  interest,^  it  would  seem  to  follow  that  upon  like  principles  a 
citizen  of  the  state  may  invoke  the  aid  of  a  court  therein  to  establish  any  claim 
arising  there  which  he  may  have  against  a  foreign  receiver  who  brings  himself 
within  the  jurisdiction  of  that  court;  ^  and  if  a  receiver  sues  in  a  foreign  state 
he  will  be  concluded  by  a  judgment  against  him  on  the  merits.^    But  it  has  been 


OAvn  name)  ;  Person  v.  Leary,  127  N.  C.  114, 
37  S.  E.  149,  126  N.  C.  504,  36  S.  E.  35.  See 
also  Nail  v.  Ewing,  6  Wkly.  Notes  Cas.  (Pa.) 
32,  where  a  judgment  for  want  of  an  affidavit 
of  defense  w^as  stricken  off  because  there  was 
no  proof  of  the  laws  of  the  foreign  state  au- 
thorizing a  receiver  to  sue  in  his  own  name. 

General  denial  puts  in  issue  the  right  of 
a  foreign  receiver  suing  in  Massachusetts  in 
his  own  name.  Homer  V.  Barr  Pumping  En- 
gine Co.,  180  Mass.  163,  61  N.  E.  883. 
'  98.  Kronberg  v.  Elder,  18  Kan.  150;  Rob- 
ertson V.  Staed,  135  Mo.  135,  36  S.  W.  610, 
58  Am.  St.  Rep.  569,  33  L.  R.  A.  203. 

99.  Person  v.  Learv,  127  N.  C.  114,  37 
S.  E.  149,  126  N.  C.  504,  36  S.  E.  35,  proof 
by  certified  copy  of  decree  dissolving  corpora- 
tion. 

Proof  of  foreign  law. — Aside  from  the  in- 
troduction of  the  record  in  the  suit  in  which 
a  receiver  of  an  insolvent  corporation  was 
appointed  in  Mexico,  the  only  proof  of  juris- 
diction was  the  evidence  of  witnesses  who 
had  knowledge  of  the  Mexican  laws,  which 
showed  that  the  particular  courts  uniformly 
exercised  jurisdiction  in  the  appointment  of 
receivers  and  in  controlling  the  affairs  of  in- 
solvent corporations,  and  it  was  not  shown 
that  the  jurisdiction  of  those  courts  was  de- 
fined by  statute.  It  was  held  that  the  evi- 
dence was  sufficient  to  establish,  prima  facie 
that  such  court  had  jurisdiction  to  place  the 
property  of  an  insolvent  company  in  the 
hands  of  a  receiver.  Robertson  v.  Staed,  135 
Mo.  135,  36  S.  W.  610.  58  Am.  St.  Rep.  569, 
33  L.  R.  A.  203. 

Decree  evidence  of  propriety  of  appoint- 
ment.—  The  decree  in  the  court  of  the  domi- 
cile of  the  corporation  is  evidence  in  every 
other  state  that  the  corporation  is  insolvent, 
and  that  a  proper  case  exists  in  that  state 
for  the  appointment  of  a  receiver,  and  it  is 
to  be  respected  accordingly,  in  obedience  to 
the  constitutional  provision  whereby  full 
faith  and  credit  is  to  be  given  in  each  state 
to  the  records  and  judicial  proceedings  of 
every  other  state  of  the  Union.  Sands  v. 
Greeley,  88  Fed.  130,  31  C.  C.  A.  424. 

Judgment  alone  on  petition  to  be  substi- 
tuted.—  Where  a  foreign  receiver  of  a  cor- 
poration sought  to  be  substituted  as  plain- 
tiff in  an  action  previously  brought  by  the 
corporation  it  was  held  sufficient  to  introduce 
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the  record  of  the  judgment  without  introduc- 
ing the  record  of  the  entire  proceedings,  and 
that  the  record  produced  showing  a  decree 
appointing  the  receivers,  and  an  order  of 
transfer  of  the  propertj^,  coupled  with  evi- 
dence aliunde  of  the  actual  transfer  of  the 
property  in  conformity  with  the  decree,  is 
sufficient  to  show  the  appointment.  Seymour 
V.  Newman,  77  Mo.  App.  578. . 

Where  the  decree  introduced  requires  a 
bond  to  be  executed  by  the  receiver  before 
taking  charge  of  and  suing  for  the  assets, 
proof  of  compliance  with  the  requirement 
must  be  made.  Seymour  v.  Newman,  77  Mo. 
App.  578. 

1.  Wilkinson  v.  Culver,  25  Fed.  639,  23 
Blatchf.  416,  holding  that  the  addition  of  the 
words  "  receiver,"  etc.,  to  the  name  in  which 
he  sues  is  mere  descriptio  personw. 

2.  Carrey  v.  Spencer,  36  N.  Y.  Suppl.  886. 
Leave  to  sue  has  been  required.  Barton 

V.  Barbour,  3  MacArthur  (D.  C.)  212,  36 
Am.  Rep.  104.  But  on  the  other  hand  it  is 
held  not  to  be  jurisdictional.  Phelan  v. 
Ganebin,  5  Colo.  14;  Pruyn  v.  McCreary,  105 
N.  Y.  App.  Div.  302,  93  N.  Y.  Suppl.  995 
{affirmed  in  182  N.  Y.  568,  75  N.  E.  1133]. 
And  see  in  this  connection  supra,  VI,  D,  2, 
a,  (II),  (A). 

Appearance. —  Under  N.  Y.  Code  Civ.  Proc. 
§  421,  declaring  that  defendant's  appearance 
must  be  made  by  serving  a  notice  of  ap- 
pearance or  a  copy  of  a  demurrer  or  an 
answer,  and  section  1780,  declaring  that  a 
foreign  corporation  may  be  sued  by  a  resi- 
dent of  this  state,  a  receiver  .of  a  foreign 
corporation  appointed  in  another  state,  and 
who  served  a  demurrer  in  an  action  against 
him  in  this  state  by  a  resident  of  this  state 
to  cancel  a  contract  for  fraud,  thereby  gave 
the  court  jurisdiction,  even  though  the  con- 
tract related  to  lands  in  a  foreign  country. 
Pruyn  McCreary,  105  N.  Y.  App.  Div.  302, 
93  N.  Y.  Suppl.  995  {affirmed  in  182  N.  Y. 
568,  75  N.  E.  1133]. 

3.  See  supra,  VIII,  A,  1. 

4.  Paige  v.  Smith,  99  Mass.  395;  Le 
Fevre  r.  Matthews,  39  N.  Y.  App.  Div.  232, 
57  N.  Y.  Suppl.  128. 

5.  Thomas  r.  Hale,  82  Minn.  423,  85  K  W. 
156,  holding  that  in  a  subsequent  action  on 
the  judgment  by  leave  of  court  in  the  juris- 
diction where  the  receiver  was  appointed  the 
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held  that  suit  against  a  foreign  receiver  which  interferes  with  his  possession  of 
the  property  in  his  hands  and  being  administered  by  another  court  should  not 
be  permitted.^ 

B.  Ancillary  or  Auxiliary  Receivership  —  l.  Nature  in  General.  It 

may  be  stated  broadly  that  by  reason  of  the  restricted  power  of  the  court  to  act 
directly  upon  that  property  only  which  is  within  its  territorial  jurisdiction  and  of 
its  receiver  to  exercise  his  functions  beyond  such  territorial  hmits,  it  often  becomes 
necessary  or  convenient  that  property  situated  beyond  such  limits  should  be 
placed  in  the  hands  of  a  receiver  acting  under  authority  of  the  courts  where  the 
property  lies/  to  aid  a  court  of  coordinate  jurisdiction  in  effecting  the  purposes 
of  a  primary  receivership/  or,  as  in  the  instance  of  a  railroad  extending  through 
different  states  or  jurisdictions,  that  the  continued  operation  of  the  affairs  of  a 
corporation  should  be  under  one  management,  the  court  of  the  primary  juris- 
diction directing  the  receiver  and  the  others  recognizing  such  orders  as  a  matter 
of  comity,^  or  to  preserve  assets  in  the  jurisdiction  for  distribution  there. Such 
a  receiver  is  called  an  ancillary  or  auxiliary  receiver;  and  where  the  strict  rule 
is  applied  that  a  chancery  receiver  cannot  sue  in  a  foreign  jurisdiction,^^  the  only 
method  for  reaching  the  property  or  assets  of  an  insolvent  corporation  in  a  juris- 
diction foreign  to  that  where  the  receiver  is  appointed  is  by  resort  to  an  ancillary 
receivership/^ 

2.  Appointment  and  Effect  Thereof  —  a.  In  GeneFal.  A  court  of  equity  may, 
under  its  general  power,  appoint  an  ancillary  receiver  of  property  within  its  juris- 
diction;    and  the  fact  that  receivers  have  been  appointed  in  the  state  of  the 


receiver  cannot  defend  as  to  tlie  merits  on 
behalf  of  the  creditors,  but  it  was  not  decided 
what  the  effect  of  the  judgment  for  plaintiff 
in  an  action  on  the  judgment  would  be  as  to 
the  creditors  who  are  not  actually  parties  to 
the  action  on  the  judgment. 

6.  Killmer  v.  Hobart,  58  How.  Pr.  (N.  Y.) 
452,  attachment  in  a  suit  against  a  foreign 
receiver  as  such  should  be  vacated. 

Garnishment  under  judgment  against  cred- 
itor of  receiver. —  In  Phelan  v.  Ganebin,  5 
Colo.  14,  upon  recovery  of  a  judgment  against 
one  to  whom  the  foreign  receiver  was  in- 
debted it  was  held  that  he  might  be  garnished 
without  leave  of  the  appointing  court.  See 
also  Garnishment,  20  Cyc.  1026. 

7.  See  Irwin  v.  Granite  State  Provident 
Assoc.,  56  N.  J.  Eq.  244,  34  Atl.  680;  Buck- 
ley V.  Harrison,  10  Misc.  (N.  Y.)  683,  31 
N.  Y.  Supnl.  999;  Great  Western  Min.,  etc., 
Co.  V.  Harris,  198  U.  S.  561,  25  S.  Ct.  770, 

49  L.  ed.  1163;  Avery  v,  Boston  Safe-Deposit, 
etc.,  Co.,  72  Fed.  700;  Williams  v.  Hinter- 
meister,  26  Fed.  889,  3  Kulp  (Pa.)  499. 

An  ancillary  receiver  has  been  said  to  be 
a  final  receiver  as  to  the  property  of  a  for- 
eign corporation  in  the  state  of  the  forum. 
Mabon  v.  Ongley  Electric  Co.,  156  N.  Y.  196, 

50  N.  E.  805\  But  see  Buckley  v.  Harrison, 
10  Misc.  (N.  Y.)  683,  31  N.  Y.  Suppl.  999. 

The  court  of  primary  jurisdiction  ordi- 
narily is  the  court  of  initial  proceeding. 
Holbrook  v.  Ford,  153  111.  633,  39  N.  E.  1091, 
46  Am.  St.  Rep.  917,  27  L.  R.  A.  324,  hohl- 
ing  that  where  a  receiver  lias  been  appointed 
for  a  corporation  in  the  state  of  its  domicile 
a  receiver  appointed  in  anotlier  state  will  be 
deemed  ancillary  or  auxiliary  to  the  first. 
See  also  Railroads,  33  Cyc.  634  note  77.  And 
where  a  federal  court  appoints  a  receiver  for 


a  corporation  of  another  state,  which  ov»ms 
property  in  the  district  consisting  in  part 
of  real  estate,  on  a  bill  filed  by  stock-holders 
and  creditors  for  winding  up  its  affairs, 
which  the  corporation  has  answered,  submit- 
ting to  the  jurisdiction,  such  court  should  be 
recognized  as  the  court  of  primary  jurisdic- 
tion even  as  against  a  similar  suit  for  the 
same  purpose  in  the  state  in  which  the  cor- 
poration was  organized,  where  it  conducts  no 
business  and  has  no  proiperty  in  such  state. 
Lewis  American  Naval  Stores  Co.,  119 
Fed.  391. 

Receiver  of  property  of  foreign  corporation 

generally  see  supra,  IT,  C,  6. 

8.  See  infra,  VIII,  B,  2,  a. 

9.  See  Railroads,  33  Cvc.  633. 

10.  See  infra,  VIII,  B,  2,  a. 

11.  See  supra,  VIII,  A,  1. 

12.  Fowler  v.  Osgood,  141  Fed.  20,  72 
C.  C.  A.  276. 

Even  though  a  receiver  may  be  recognized 
as  a  matter  of  comity,  the  better  rule  is 
said  to  be  to  appoint  a  local  receiver.  Per- 
son V.  Leary,  126  N.  C.  504,  36  S.  E.  35. 

13.  /?/;»o?s.— Holbrook  v.  Ford,  153  111. 
633,  39  N.  E.  1091,  46  Am.  St.  Rep.  917,  27 
L.  R.  A.  324. 

Massaelirisctis. —  Buswell  r.  Supremo  Sit- 
ting 0.  I.  H.,  161  Mass.  224,  36  X.  E.  1065, 
23  ^L.  R.  A.  846. 

Vc;r  Jcrsci/. —  National  Trust  Co.  r.  ]\[iller, 
33  N.  J.  Eq.  155. 

Rhode  Jsland. —  Evans  V.  Pease,  21  R.  I. 
187,  42  Atl.  506. 

United  l^fafes. — Shinner  ?•.  North  American 
Sav.,  etc.,  Co..  97  Fed.  9. 

See  42  Cent.  Dig.  tit.  "Receivers."  §  410. 

Where  a  state  court  has  appointed  a  re- 
ceiver a  federal   court  in  another  jurisdic- 
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domicile  of  a  corporation  or  elsewhere  will  not  prevent  such  appointment.^*  When 
the  application  is  made  for  such  appointment  of  a  receiver  for  a  foreign  corpora- 
tion which  is  in  the  hands  of  a  receiver  in  the  state  of  its  domicile,  the  court  may 
either  refuse  to  appoint  a  receiver  and  permit  the  domiciliary  receiver  to  bring 
suit  to  collect  the  assets  of  the  corporation  within  its  limits;  or  it  may  appoint 
the  domiciliary  receiver  as  ancillary  receiver;  or  it  may  appoint  some  other  person 
receiver/^  and  it  is  for  the  court  to  which  the  application  is  made  to  decide  what 
remedy  it  should  extend  in  the  particular  case,  and  whether  the  proper  admin- 
istration of  the  assets  requires  the  appointment  of  a  receiver.^^  Often  such 
receiver  is  appointed  strictly  in  aid  of  a  primary  receivership  elsewhere  and 
in  comity  to  another  court  of  coordinate  jurisdiction/^  in  order  that  all  the  assets 
may  be  collected  and  uniformly  and  equitably  administered  and  distributed 
without  conflict  of  jurisdiction  and  with  as  little  expense  as  possible;  and  to 
this  end  some  of  the  cases  recognize  the  purpose  of  confirming  a  foreign  appoint- 
ment by  the  appointment  of  the  foreign  receiver  as  ancillary  receiver  upon  pre- 
senting the  decree  and  proceedings  of  the  foreign  court. Other  cases  have 


tion  may  appoint  a  receiver  in  ancillary  pro- 
ceedings. Scaife  v.  Scammon  Inv.,  etc.,  Assoc., 
71  Kan.  402,  80  Pac.  957;  Shinney  r.  North 
American  Sav.,  etc.,  Co.,  97  Fed.  9;  Williams 
V.  Hintermeister,  26  Fed.  889,  3  Kulp  (Pa.) 
499 ;  Taylor  /;.  Life  Assoc.  of  America,  3  Fed. 
465. 

As  between  different  federal  districts  the 

practice  of  bringing  ancillary  suits  and  ob- 
taining the  appointment  of  a  receiver  in  such 
different  jurisdictions  may  properly  be  fol- 
lowed, as  where  a  corporation  for  which  a 
receiver  has  been  appointed  is  engaged  in 
business  and  owns  property  in  the  different 
districts.  Havdock  v.  Fisheries  Co.,  156  Fed. 
988;  Conklin\-.  U.  S.  Shipbuilding  Co.,  123 
Fed.  913;  Lewis  v.  American  Naval  Stores 
Co.,  119  Fed.  391. 

By  express  statute  sometimes  tlie  court 
may  appoint  a  receiver  auxiliary  to  the  pro- 
ceeding instituted  against  a  foreign  corpora- 
tion in  the  state  which  created  it,  and  may 
properly  invest  him  with  the  same  powers, 
so  far  as  they  are  necessary  to  the  collection 
and  recovery  of  its  assets,  that  it  is  author- 
ized to  grant  to  the  receiver  of  a  domestic 
corporation.  National  Trust  Co.  v.  Miller, 
33  N.  J.  Eq.  155. 

14.  Holbrook  f.  Ford,  153  111.  633,  39 
N.  E.  1091,  46  Am.  St.  Rep.  917,  27  L.  R.  A. 
324;  Security  Sav.,  etc.,  Assoc.  v.  Moore,  151 
Ind.  174,  50  N.  E.  869. 

15.  Irwin  v.  Granite  State  Provident  As- 
soc., 56  N.  J.  Eq.  244,  38  Atl.  680. 

Appointment  of  domiciliary  receiver  see 
Security  Sav.,  etc..  Assoc.  v.  Moore,  151  Ind. 
174,  50  N.  E.  869;  Shinney  t'.  North  Ameri- 
can Sav.,  etc.,  Co.,  97  Fed.  9;  Taylor  v.  Life 
Assoc.  of  America,  3  Fed.  465,  requiring  pay- 
ment of  funds  into  registry  of  court  for  pro- 
tection of  resident  creditors  who  were  claim- 
ing the  right  to  have  the  property  retained 
in  the  state.  See  also  Railroads,  33  Cyc. 
634  note  76.  It  is  a  matter  of  discretion 
whether  the  court  shall,  as  a  matter  of 
comity,  appoint  a  domiciliary  receiver  and  it 
is  under  no  legal  obligation  to  do  so.  Cole 
v.  Oil-Well  Supply  Co.,  57  Fed.  534.  And  it 
is  held  that  the  appointment  of  the  foreign 
receiver  of  a  corporation  will  depend  mainly 
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upon  the  question  w^hetlier  the  interest  of  the 
resident  creditors  would  be  likely  to  antago- 
nize the  interests  of  the  shareholders  and 
creditors.  Irwin  v.  Granite  State  Provident 
Assoc.,  56  N.  J.  Eq.  244,  38  Atl.  680. 

16.  Sands  v.  Greeley,  88  Fed.  130,  31 
C.  C.  A.  424. 

17.  National  Trust  Co.  v.  Miller,  33  N.  J. 
Eq.  155:  Haydock  v.  Fisheries  Co.,  156  Fed. 
988;  Sands  r.  Greeley,  88  Fed.  130,  31 
C.  C.  A.  424. 

But  the  practice  has  also  been  considered 
not  to  rest  upon  comity  but  to  be  governed 
by  law.  Conklin  v.  U.  S.  Shipbuilding  Co., 
123  Fed.  913. 

Necessary  parties  to  require  transfer  to 
receiver. —  In  an  ancillary  suit  in  another 
district  to  confirm  in  that  district  the  ap- 
pointment of  a  receiver  for  a  corporation, 
made  in  the  state  of  its  domicile,  where  such 
corporation  owns  a  majority  of  the  stock  of 
corporations  of  the  state  in  which  the  ancil- 
lary suit  is  brought,  and  it  is  sought  to  have 
such  stock  transferred  on  their  books  to  the 
receiver,  as  well  as  to  include  their  business 
and  plants,  held  by  them  under  lease  from  the 
foreign  corporation,  in  the  receivership,  such 
domestic  corporations  are  necessary  parties. 
Conklin  v.  U.  S.  Shipbuilding  Co.,  123  Fed. 
913. 

Notice  of  a  public  character  has  been  re- 
quired before  the  appointment  of  such  a  re- 
ceiver of  a  corporation.  Haydock  v.  Fisheries 
Co.,  156  Fed.  988. 

Bond  is  required  of  the  receiver.  Hay- 
dock f.  Fisheries  Co.,  156  Fed.  988.  But  un- 
der the  particular  circumstances  it  was  dis- 
pensed Avith  in  Conklin  v.  U.  S.  Shipbuilding 
Co.,  123  Fed.  913. 

18.  Scaife  v.  Scammon  Inv.,  etc.,  Assoc.,  71 
Kan.  402,  80  Pac.  957;  Lewis  v.  American 
Naval  Stores  Co.,  119  Fed.  391;  Shinney  V. 
North  American  Sav.,  etc.,  Co.,  97  Fed.  9; 
Piatt  V.  Philadelphia,  etc.,  R.  Co.,  54  Fed. 
569. 

19.  Scaife  r.  Scammon,  etc.,  Inv.  Co.,  71 
Kan.  402,  80  Pac.  957;  Shinney  v.  North 
American  Sav.,  etc.,  Co.,  97  Fed.  9,  on  peti- 
tion of  receiver  in  a  pending  suit.  See  also 
Silverstro  r.  East  Side  Co-operative  Bldg., 
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refused  to  adopt  the  practice  of  appointing  an  ancillary  receiver  where  that  is 
the  only  relief/-^^  or  upon  a  mere  ex  parte  application  without  suit,^^  under  the 
rule  as  to  the  incidental  character  of  receiverships  generally,^^  or  of  expressly 
making  the  proceeding  and  receiver  in  one  state  ancillary  to  that  of  another  state, 
to  the  extent  of  delegating  jurisdiction  of  the  court  in  one  state  to  that  of  another.^^ 
On  the  other  hand  where  receivers  are  appointed  to  take  the  assets  of  a  foreign 
corporation  at  the  suit  of  stock-holders  or  creditors  to  preserve  them  for  distri- 
bution among  the  creditors  in  the  jurisdiction  where  they  are  situated,-^  it  is  held 
that  the  purpose  and  effect  is  to  retain  the  property  within  the  control  of  the 
court  for  distribution  among  the  creditors  there  and  not  for  its  removal  to  another 
jurisdiction,  thus  forcing  the  domestic  creditors  to  go  into  another  state  to  bring 
and  enforce  their  claims ;  and  this  is  in  accord  with  the  rule  of  other  cases  pro- 
tecting the  claims  of  domestic  creditors  against  foreign  receivers,^^  and  for  the 
purpose  of  removing  the  assets  to  the  prejudice  of  such  domestic  creditors  the 
appointment  of  an  ancillary  receiver  will  be  refused.^^    A  domiciliary  receiver,  who 


etc.,  Assoc.,  (N.  J.  Ch.  1902)  53  Atl.  823  (hold- 
ing that  upon  the  application  of  a  foreign  re- 
ceiver of  a  building  and  loan  association  hav- 
ing property  in  New  Jersey  for  appointment 
there  in  order  that  he  might  sell  property  in 
that  state  the  case  should  be  referred  to  a 
master  to  take  proof  as  to  the  proceedings 
in  which  the  receiver  was  appointed,  and  of 
the  order  approving  the  contract  of  sale, 
whether  there  were  New  Jersey  creditors  or 
shareholders,  and  whether  the  corporation  did 
business  in  New  Jersey  apart  from  holding 
the  property,  and  whether  the  required  de- 
posit was  made  with  the  secretary  of  state 
to  secure  New  Jersey  creditors)  ;  Rust  V. 
United  Waterworks  Co.,  70  Fed.  129,  17 
C.  C.  A.  16. 

At  suit  of  parties  the  practice  has  been  fol- 
lowed in  Chesapeake,  etc.,  R.  Co.  v.  Swayze, 
60  N.  J.  Eq.  417,  47  Atl.  28,  62  N.  J.  Eq. 
369  (where  the  ancillary  receiver  is  declared 
to  be  a  mere  assistant  to  the  receivership  in 
the  primary  jurisdiction)  ;  Piatt  v.  Phila- 
delphia, etc.,  R.  Co.,  54  Fed.  569  (appoint- 
ment on  esc  parte  application  but  without 
prejudice  to  a  further  consideration  of  the 
legality  of  the  order  on  a  subsequent  motion 
to  dissolve  it) . 

20.  Mercantile  Trust  Co.  v.  Kanawaha, 
etc.,  R.  Co.,  39  Fed.  337,  which  was  a  suit 
seeking  no  other  relief  than  an  ancillary  re- 
ceivership, in  aid  of  a  primary  receivership 
in  a  foreclosure  suit,  the  court  holding  that 
if  aid  in  the  enforcement  of  the  mortgage  is 
desired,  it  must  be  invoked  by  an  independent 
suit.  See  also  Greene  r.  Star  Cash,  etc., 
Package  Co.,  99  Fed.  656. 

A  suit  by  the  foreign  receiver  of  a  corpora- 
tion for  the  appointment  of  an  ancillary  re- 
ceiver, brought  against  the  corporation  as 
sole  defendant,  is  held  not  to  be  maintainable 
in  New  York.  Mabon  v.  Ongley  Electric  Co., 
156  N.  Y.  196,  50  N.  E.  805. 

21.  In  re  Brant,  90  Fed.  257„ 

22.  See  supra,  TI,  B,  5,  6. 

23.  Tavlor  v.  Atlantic,  etc.,  R.  Co.,  57  TTow. 
Pr.  (N.  Y.)  9.  But  compare  Smith  r.  Eiglith 
Ward  Bank,  31  N.  Y.  App.  Div.  6,  52  N.  Y. 
Suppl.  290;  Siffua  Iron  Co.  ??.  Brown,  33  M'lsc. 
(N.  Y.)  50,  68  N.  Y.  Suppl.  141  [afirmed  in 


58  N.  Y.  App.  Div.  436,  69  N.  Y.  Suppl.  295 
{afirmed  in  171  N.  Y.  488,  64  N.  E.  194)]. 

24.  See  supra,  II,  C,  6  text  and  notes  79, 
80. 

25.  Security  Sav.,  etc..  Assoc.  v.  Moore, 
151  Ind.  174,  50  N.  E.  869;  Catlin  v.  Wilcox 
Silver-Plate  Co.,  124  Ind.  477,  24  N.  E.  250, 
18  Am.  St.  Rep.  338,  8  L.  R.  A.  62;  Buckley 
V.  Harrison,  10  Misc.  (N.  Y.)  683,  31  N.  Y. 
Suppl.  999;  Woerishoffer  v.  North  River 
Constr.  Co.,  6  N.  Y.  Civ.  Proc.  113  [affirmed 
in  99  N.  Y.  398,  2  N.  E.  47] ;  Frowert  17. 
Blank,  205  Pa.  St.  209,  54  Atl.  1000. 

A  citizen  of  the  state  of  the  primary  re- 
ceivership may  sue  in  the  foreign  jurisdic- 
tion in  such  cases.  Walter  v.  F.  E.  McAl- 
lister Co.,  21  Misc.  (N.  Y.)  747,  48  N.  Y. 
Suppl.  26,  27  N.  Y.  Civ.  Proc.  33. 

Where  the  business  of  the  corporation  was 
a  game  of  chance,  it  was  held  that  the  court 
would  not  aid  bondholders  to  reach  funds  of 
the  corporation  in  the  possession  of  local 
agents  by  the  appointment  of  a  receiver,  but 
would  remit  such  funds  to  the  domiciliary  re- 
ceiver. Central  Safe  Deposit  Co.  v.  Jones.  8 
Ohio  S.  &  C.  PI.  Dec.  582,  36  Cine.  L.  Bui.  87. 

Notice  to  the  attorney-general  of  a  motion 
for  the  appointment  of  a  receiver  for  a  cor- 
poration in  New  York,  as  required  bv  statute 
(Wadhams  Consol.  L.'  (1909)  1455,'  §  312), 
is  held  to  be  unnecessary  in  the  case  of  an 
application  for  an  ancillary  receiver.  Woeris- 
hoffer  ?;.  North  River  Constr.  Co..  6  N.  Y. 
Civ.  Proc.  113  [affirmed  in  99  N.  Y.  398, 
2  N.  E.  47]. 

26.  See  supra.  VIII,  A,  2,  a. 

27.  Clark  v.  Supreme  Council  C.  F..  146 
Cal.  598,  80  Pac.  931;  Corn  Exch.  Bank  v. 
Rockwell,  58  111.  App.  506 ;  Borton  r.  Brines- 
Chase  Co.,  175  Pa.  St.  209,  34  Atl.  597.  _  But 
where  the  property  of  a  foreign  corporation  is 
placed  under  an  ancillary  receivership  for  the 
])urpose  of  preserving  it  for  distribution 
among  resident  creditors,  an  attachment  must 
be  levied  before  the  appointment  of  the  an- 
cillary receiver  in  order  to  create  a  right 
su]->erior  to  that  of  other  resident  creditors, 
notwithstanding  a  \cv}'  after  the  appointment 
of  the  foreign  receiver  creates  superior  rights 
as   against   him.     National   Park   Bank  v. 
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is  permitted  to  sue  to  protect  or  recover  assets,  may  have  a  receiver  appointed 
in  a  suit  brought  for  such  protection. 

b.  Powers  of  Heeeiver  and  Control  of  Assets  —  (i)  iN  General.  An  ancil- 
lary receiver  of  a  foreign  corporation,  with  authority  under  the  decree  to  sue  for 
and  collect  the  assets  of  a  corporation,  may  sue  for  such  assets  in  the  jurisdiction 
of  his  appointment,^^  and  the  powers  of  such  receiver  may  in  other  respects  be 
like  those  of  a  domestic  receiver  of  a  corporation.^^  An  ancillary  receivership  is 
not  a  mere  continuance  of  or  incident  to  a  suit  in  which  a  primary  receiver  is 
appointed.    The  two  proceedings  are  independent;^^  the  original  and  ancillary 


Clark,  92  N.  Y.  App.  Div.  262,  87  N.  Y. 
Suppl.  185;  PhcEnix  Foundry,  etc.,  Co.  v. 
North  River  Constr.  Co.,  6  N.  Y.  Civ.  Proc. 
106.  And  creditors  levying  attachments  on 
property  of  the  foreign  corporation  before  the 
appointment  of  an  ancillary  receiver  are  not 
divested  of  their  rights  by  such  appointments 
Woerishoffer  f.  North  Eiver  Constr.  Co.,  99 
N.  Y.  398,  2  N.  E.  47  [affirming  6  N.  Y.  Civ. 
i*roc.  113]  ;  Dunlop  r.  Paterson  F.  Ins.  Co., 
12  Hun  (N.  Y.)  627  [affirmed  in  74  N.  Y. 
145,  30  Am.  Rep.  283].  On  the  other  hand 
it  is  held  that  creditors  attaching  assets  of  an 
insolvent  foreign  corporation  in  Tennessee  for 
the  purpose  of  winding  up  its  affairs  under 
the  statutes  of  that  state  acquire  no  lien  or 
right  to  priority  in  the  assets,  which  are  to 
be  distributed  pro  rata  among  all  the  cred- 
itors, residents,  and  non-residents.  Taylor  v. 
Life  Assoc.  of  America,  13  Fed.  493.*^ 

28.  Bidlack  v.  Mason,  26  N.  J.  Eq.  230; 
Williams  v.  Hintermeister,  26  Fed.  889,  3 
Kulp  (Pa.)  499,  which  was  a  suit  to  enjoin 
interference  with  assets  by  one  charged  with 
notice  of  and  affected  by  the  orders  of  the 
court  in  the  primary  receivership. 

At  suit  of  sequestrator. —  It  has  been  held 
that  a  sequestrator  of  a  corporation  ap- 
pointed in  another  state  at  the  instance  of 
a  judgment  creditor  in  a  suit  there  may  sue 
to  recover  assets  transferred  by  the  company 
without  consideration,  and  the  court  may, 
in  its  discretion,  appoint  a  receiver  for  a 
domestice  company  to  which  such  assets  were 
transferred.  Barclav  v.  Quicksilver  Min.  Co., 
9  Abb.  Pr.  N.  S.  (N.  Y.)  283  [affirmed  in 
6  Lans.  25]. 

29.  Sigua  Iron  Co.  v.  Brown,  58  N.  Y. 
App.  Div.  436,  69  N.  Y.  Suppl.  295  [affirmed 
in  171  N.  Y.  488,  64  N.  E.  194]  (holding  that 
under  the  statutory  provision  that  in  case  of 
a  transfer  of  interest  an  action  m-ay  be  con- 
tinued by  the  original  party,  unless  the  court 
directs  a  substitution,  it  was  proper  for  an 
ancillary  receiver  of  a  foreign  corporation  to 
continue  an  action,  commenced  before  his  ap- 
pointment, in  the  name  of  the  corporation, 
by  verifying  the  amended  complaint  therein)  ; 
Smith  V.  Eighth  Ward  Bank,'  31  N.  Y.  App. 
Div.  6,  52  N.  Y.  Suppl.  290  (holding  that  the 
ancillary  receiver  acquires  the  right  to  enforce 
the  devolution  of  title  of  the  domiciliary  re- 
ceiver which  vested  in  the  latter  upon  his  ap- 
pointment) ;  Evans  v.  Pease,  21  R.  I.  187,  42 
Atl.  506  (may  sue  in  his  own  name)  ;  IBay 
State  Gas  Co.' r.  Rogers,  147  Fed.  557  (right 
of  ancillary  receiver  appointed  in  the  federal 
court  ii7  Massachusetts  to  sue  in  the  name  of 
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the  corporation ) .  But  in  Buckley  v.  Harrison, 
10  Misc.  (N.  Y.)  683,  31  N.  Y.  Suppl.  999, 
where  the  ancillary  receiver  was  appointed 
merely  "  with  the  usual  powers  and  duties  of 
receivers  in  like  cases  according  to  law  and 
the  practice  of  this  court,"  it  was  held  that 
he  was  a  mere  chancery  receiver  or  custodian, 
and  not  having  been  authorized  to  sue  he 
could  not  do  so  irrespective  of  his  powers 
under  the  order  of  appointment  in  the  pri- 
mary jurisdiction. 

By  statute  in  New  Jersey  it  was  held  that 
the  legislative  design  in  providing  for  the  ap- 
pointment of  a  receiver  of  a  foreign  corpora- 
tion was  to  confer  upon  the  court  the  same 
powers  in  respect  to  corporations  for  prop- 
erty in  the  state  that  it  exercised  over  insol- 
vent domestic  corporations  and  it  is  bound 
to  give  the  ancillary  receiver  the  same  powers 
granted  to  receivers  of  domestic  corporations 
so  far  as  necessary  to  the  recovery  and  col- 
lection of  assets.  National  Trust  Co.  D. 
Miller,  33  N.  J.  Eq.  155. 

Under  an  assignment  to  a  special  receiver 
pursuant  to  a  stipulation  that  the  bonds  and 
mortgages  assigned  should  be  collected  by 
him,  such  stipulation  being  made  in  a  contro- 
versy between  the  general  receiver  appointed 
in  another  state  and  the  special  receiver,  it 
was  held  that  a  federal  court  in  another  ju- 
risdiction properly  permitted  the  special  re- 
ceiver to  maintain  a  suit  in  that  jurisdiction 
to  foreclose  the  mortgage  given  by  citizens 
there  on  property  in  that  jurisdiction,  as  a 
matter  of  comitv.  Lewis  V.  Clark,  129  Fed. 
570,  64  C.  C.  A.'  138. 

Actions  by  receivers  generally  see  supra, 
VI,  A,  3,  b. 

30.  Goodrich  r.  Sanderson,  35  N.  Y.  App. 
Div.  546,  55  N.  Y.  Suppl.  881,  authority  to 
effect  the  settlements  of  accounts,  where  the 
appointment  was  "  with  the  usual  powers  and 
duties  of  receivers  according  to  the  laws  of 
this  State  and  the  practice  of  this  court." 

A  receiver  of  a  foreign  corporation  may  de- 
fend an  action  to  foreclose  a  mortgage  on 
property  within  the  state  and  of  which  he  is 
custodian.  Jenkins  v.  John  Good  Cordage, 
etc.,  Co.,  56  N.  Y.  App.  Div.  573,  68  N.  Y. 
Suppl.  239  [affirmed  in  168  N.  Y.  679,  61 
N.  E.  1130]. 

31.  Lewis  v.  American  Naval  Stores  Co., 
119  Fed.  391;  Shinney  v.  North  American 
Sav.,  etc.,  Co.,  97  Fed.  9. 

Appointment  as  ancillary  receiver. —  The 
court  has  refused  to  allow  an  amendment 
making  the  action  ancillary  to  that  in  another 
state,  where  the  same  receiver  had  been  ap- 


RECEIVERS 


[34  Cyc]  503 


receivers  are  to  be  treated  as  different  legal  persons  in  respect  of  the  management 
of  the  property  in  their  hands,  and  in  respect  of  the  torts  for  which  they  are  liable 
in  connection  with  such  management,^^  and  a  judgment  rendered  against  an  ancil= 
lary  receiver  binds  only  that  portion  of  the  estate  which  came  into  his  hands  as 
ancillary  receiver,  and  is  not  an  operative  and  final  adjudication  against  the 
receiver  appointed  by  the  court  of  original  administration.^^  Each  of  the  appoint- 
ing courts  retains  full  and  exclusive  jurisdiction  of  the  assets  over  which  its  receiver 
is  appointed,^'^  and  of  its  receiver  in  respect  of  his  management  and  disposition 
of  such  assets. The  ancillary  receiver  is  the  officer  of  the  court  appointing  him 
and  his  conduct  and  possession  are  in  that  capacity/^  and  he  cannot  transfer 
questions  of  administration  of  such  assets  to  a  foreign  jurisdiction,^^  or  deal  with 
the  property  inconsistently  with  the  power  of  the  appointing  court  to  control 
his  disposition  of  it.^^  But  the  ancillary  receivership  is  generally  conducted  in 
harmony  with  the  court  of  original  jurisdiction/^  and  a  receiver  acting  under 


pointed  in  actions  brought  in  several  states 
to  foreclose  a  railroad  mortgage,  upon  the 
ground  that  the  court  could  not  delegate  its 
powers  to  foreign  tribunals.  Tajdor  v.  At- 
lantic, etc.,  E.  Co.,  57  How.  Pr.  (N.  Y.)  9. 

32.  Union  Trust  Co.  u.  Atchison,  etc.,  R. 
Co.,  87  Fed.  530,  holding  that  an  ancillary 
receiver  in  one  state  is  not  lia.ble  for  a  tort 
committed  by  the  original  receivers  of  the 
corporation  in  another  state. 

33.  Reynolds  v.  Stockton,  140  U.  S.  254, 
11  S.  Ct.  773,  35  L.  ed.  464  [affirming  43 
N.  J.  Eq.  211,  10  Atl.  385,  3  Am.  St.  Rep. 
305] ;  Shinney  v.  North  American  Sav.,  etc., 
Co.,  97  Fed.  9. 

34.  Day  v.  Baltimore  City  Postal  Tel.  Co., 
6G  Md.  354,  7  Atl.  608 ;  Reynolds  v.  Stockton, 
140  U.  S.  254,  11  S.  Ct.  773,  35  L.  ed.  464 
[affirming  46  N.  J.  Eq.  211,  10  Atl.  385,  3 
Am.  St.  Rep.  305]  ;  Kirker  v.  Owings,  98 
Fed.  499,  39  C.  C.  A.  132;  Shinney  v.  North 
American  Sav.,  etc.,  Co.,  97  Fed.  9;  Cohen 
V.  Gold  Creek,  etc.,  Min.  Co.,  95  Fed,  580. 

Interference  in  litigation.— When  a  federal 
court  has  appointed  a  receiver  for  the  prop- 
erty of  an  insolvent  corporation  within  its 
jurisdiction,  it  will  not  permit  his  conduct 
of  litigation  before  a  master  respecting 
claims  against  the  estate  prosecuted  under 
the  court's  authority  to  be  interfered  with 
by  a  receiver  subseqiiently  appointed  for  the 
same  corporation  in  another  jurisdiction. 
Johnson  r.  Southern  Bldg.,  etc..  Assoc.,  99 
Fed.  646. 

35.  Security  Sav.,  etc.,  Assoc.  v.  Moore, 
151  Ind.  174,  50  N.  E.  869;  Irwin  v.  Granite 
State  Provident  Assoc.,  56  N.  J.  Eq.  244, 
38  Atl.  680;  Sands  v.  Greeley,  88  Fed.  130, 
31  C.  C.  A.  424. 

Where  the  same  person  has  been  appointed 
receiver  for  a  private  corporation  by  two 
federal  courts  in  different  districts,  as  to 
property  entirely  within  one  district,  he  is 
subject  to  the  control  of  the  court  in  that 
district.  Cohen  v.  Gold  Creek,  etc.,  Min. 
Co.,  95  Fed.  580. 

36.  Hammond  r.  National  Life  Assoc.,  58 
N.  Y.  App.  Div.  453,  69  N.  Y.  Suppl.  585  [af- 
firming Misc.  182,  65  N.  Y.  Suppl.  407,  and 
affirmed  in  168  N.  Y.  262.  61  N.  E.  244] 
(holding  further  that  the  receiver  of  a  cor- 
poration in  another  state  who  was  also  re- 


ceiver in  New  York  could  not  move  to  dis- 
charge an  attachment  against  the  corporation 
on  the  ground  that  it  had  been  dissolved 
before  the  issuance  of  the  writ,  because  the 
dissolution  on  such  ground  would  demon- 
strate the  infirmity  of  the  title  of  the  re- 
ceiver as  ancillary  receiver,  in  which  capacity 
he  must  be  considered  to  appear  on  such 
application)  ;  Sigua  Iron  Co.  v.  Brown,  33 
Misc.  (N.  Y.)  50,  68  N.  Y.  Suppl.  141 
[affirmed  in  58  N.  Y.  App.  Div.  436.  69 
N.  Y.  Suppl.  295  {affirmed  in  171  N.  Y.  488, 
64  N.  E.  104)];  Sullivan  v.  Sheehan,  89 
Fed.  247  (holding  that  notes  and  mortgages, 
with  respect  to  litigation  in  the  ancillary 
jurisdiction  which  come  into  the  hands  of 
the  domiciliary  receiver  are  considered  as 
transferred  to  him  as  ancillary  receiver). 

An  assignment  to  the  domiciliary  receiver 
is  held  to  pass  title  to  him  as  an  officer  of 
the  court  by  which  he  was  first  appointed 
and  not  as  ancillary  receiver  in  a.nother  ju- 
risdiction, and  is  not  available  to  him  as 
ancillary  receiver  to  recover  property  levied 
on  and  taken  out  of  the  hands  of  the  cor- 
poration before  the  appointment  of  the  an- 
cillary receiver.  Cole  v.  Oil-Weil  Supply 
Co.,  57  Fed.  534.  But  in  Chicago  Title,  etc., 
Co.  V.  German  Ins.  Co.,  119  N.  Y.  App.  Div. 
347,  104  N.  Y.  Suppl.  253,  where  an  as- 
signment to  the  receiver  under  a  foreign  ap- 
pointment was  conceded  to  have  passed  to  the 
receiver  all  the  assets  of  the  corporation  in 
another  state,  it  was  held  that  the  subse- 
quent appointment  of  ancillary  receivers  in 
the  latter  state,  one  of  whom  was  the  foreign 
receiver,  was  ineffectual  to  transfer  to  them 
any  of  the  assets  and  that  an  application 
by  one  of  the  ancillary  receivers  for  an  order 
on  a  depositary  of  the  corporate  funds  to 
deliver  the  same  to  the  ancillary  receivers 
upon  execution  of  a  receipt  by  them  should 
be  refused  over  the  objection  of  the  foreign 
receiver  clainiinci:  under  the  assi<jnnient. 

37.  Revnolds  r.  Stockton.  43  N.  J.  Eq.  211, 
10  Atl.  385,  3  Am.  St.  Rep.  305  [affirmed 
in  140  IT.  S.  254,  11  S.  Ct.  773.  35  L.  ed. 
464]  ;  Kirker  r.  Owincrs.  98  Fed.  499,  39 
C.  C.  A.  132. 

38.  Cohen  r.  Gold  Creek  Nevada  IMin.  Co., 
95  Fed.  580. 

39.  Great  Western  IMin.,  etc..  Co.  r.  Har- 
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appointment  in  different  states  in  respect  to  the  same  property  may  be  directed 
by  the  court  of  one  state  in  respect  to  the  management  of  such  property,  and  if 
the  direction  affects  portions  of  the  property  in  other  states  where  he  is  receiver, 
the  courts  of  those  states  will  refrain  from  interfering  with  such  direction  or  will 
aid  its  execution  where  unity  of  action  is  essential  to  the  best  interests  of  all  con- 
cerned.^^ The  determination  of  the  validity  of  local  liens  upon  property  under 
the  control  of  the  court  of  ancillary  jurisdiction  is  held  to  be  a  matter  for  that 
court/^  and  the  receiver  cannot  require  creditors  having  liens  to  go  into  another 
jurisdiction  to  assert  their  rights/^  although,  on  the  other  hand,  where  the  prop- 
erty over  which  the  receivers  are  appointed  runs  into  different  jurisdictions,  it 
has  been  held  that  they  should  report  to  and  be  governed  by  the  court  of  original 
appointment  in  all  matters  relating  to  the  general  management  of  the  trust  and 
their  general  accounting.^^ 

(ii)  Surrender  or  Remission  of  Assets.  Pursuant  to  the  rule  that 
matters  of  general  administration  and  accounting  are  referred  to  the  court  of 
primary  jurisdiction,**  it  is  held  to  be  the  duty  of  an  ancillary  receiver  after  paying 
the  expenses  of  his  receivership  to  account  with  and  remit  to  the  receivers  in  the 
original  jurisdiction  all  funds  and  assets  in  his  hands. And  the  need  of  uniform 
administration  and  equitable  distribution  of  the  assets  of  insolvent  estates  moves 
the  discretion  of  the  court  to  remit  assets  under  its  control  to  the  court  of  primary 
jurisdiction/®  where  the  claims  of  foreign  and  domestic  creditors  are  of  equal 


ris,  198  U.  S.  561,  25  S.  Ct.  770,  49  L.  ed. 
1163. 

40.  Guarantee  Trust,  etc.,  Co.  v.  Philadel- 
phia, etc.,  R.  Co.,  69  Conn.  709,  38  Atl.  792, 
38  L.  R.  A.  804.  See  also  Railroads,  33 
Cyc.  633. 

A  court  will  aid  in  enforcing  an  order  in 

another  jurisdiction  binding  the  receiver. 
Thus  where  the  receiver  procured  a  con- 
tinuance of  an  action  in  the  court  of  the 
primary  appointment  on  condition  that  he 
would  not  press  to  trial  a  suit  between  the 
same  parties  in  the  court  of  his  ancillary 
appointment  it  was  held  that  he  would  not 
be  permitted  by  the  latter  court  to  violate 
the  condition.  Wheeling  Bridge,  etc.,  Co.  v. 
Cochran,  85  Fed.  500. 

41.  Fletcher  v.  Harney  Peak  Tin-Min.  Co., 
84  Fed.  555.  But  the  court  of  ancillary  ju- 
risdiction will  not  pass  upon  a  claim  which 
arose  in  another  state  and  was  a  lien  upon 
the  property  within  that  jurisdiction.  Clyde 
V,  Richmond,  etc.,  R.  Co.',  65  Fed.  336. 

The  order  of  appointment  sometimes  ex- 
pressly reserves  authority  to  make  all  sup- 
plemental orders  as  to  priorities  and  other 
incidental  matters.  Haydock  V.  Fisheries 
Co.,  156  Fed.  988. 

42.  Cohen  v.  Gold  Creek,  Nevada,  Min.  Co., 
95  Fed.  580,  Avhere  the  person  was  appointed 
receiver  for  a  private  corporation  by  two 
federal  courts  in  different  districts  as  to 
property  entirely  within  one  district  and 
was  held  subject  wholly  to  the  control  of 
the  court  in  the  latter  district,  although  the 
suit  there  Avas  instituted  after  that  in  the 
other  jurisdiction. 

Where  receivership  expenses  are  left  un- 
paid by  the  ancillary  receiver  who  under  the 
order  of  the  court  in  which  he  was  first  ap- 
pointed sold  the  property  and  returned  the 
proceeds  to  that  court  •  without  the  knowl- 
edge and  concurrence  of  the  court  of  ancil- 
lary jurisdiction,  it  was  held  that  he  may 
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be  charged  with  personal  liability  and  that 
the  order  under  which  he  acted  affords  him 
no  protection.  Kirker  v.  Owings,  98  Fed. 
499,  39  C.  C.  A.  132. 

43.  Central  R.,  etc.,  Co.  v.  Farmers'  L.  & 
T.  Co.,  113  Fed.  405  [affirmed  in  125  Fed. 
1001.  60  C.  C.  A.  400] ;  Ames  v.  Union  Pac. 
R.  Co.,  60  Fed.  966.  See  also  Railroads, 
33  Cyc.  633.  Under  this  rule,  while  the 
court  of  ancillary  jurisdiction  will  deter- 
mine the  expenses  and  amount  of  claims 
without  requiring  the  creditor  to  resort  to  a 
foreign  jurisdiction,  it  may  certify  it  to  the 
court  of  primary  jurisdiction  for  satisfac- 
tion. New  York  Security,  etc.,  Co.  v.  Equi- 
table Mortg.  Co.,  71  Fed.  556.  And  may 
remit  a  claimant,  as  is  sometimes  held,  to 
the  court  of  original  jurisdiction  for  relief. 
Clyde  V.  Richmond,  etc.,  R.  Co.,  56  Fed.  539. 

44.  See  supra,  text  and  note  40  et  seq. 

45.  Central  R.,  etc.,  Co.  v.  Farmers'  L.  & 
T.  Co.,  113  Fed.  405  [affirmed  in  125  Fed. 
1001,  60  C.  C.  A.  400]. 

46.  Buswell  v.  Supreme  Sitting  0.  I.  H., 
161  Mass.  224,  36  N.  E.  1065,  23  L.  R.  A. 
846 ;  Irwin  v.  Granite  State  Provident  Assoc., 
56  K  J.  Eq.  244,  38  Atl.  680;  Shinney  v. 
North  American  Sav.,  etc.,  Co.,  97  Fed.  9; 
Sands  v.  Greeley,  88  Fed.  130,  31  C.  C.  A. 
424. 

Where  the  primary  receiver  has  been  dis- 
charged and  the  affairs  of  the  corporation  in 
the  state  of  domicile  have  been  wound  up, 
and  creditors  have  approved  their  claims 
in  the  ancillary  jurisdiction,  it  is  not  neces- 
sary to  remit  any  part  of  the  assets  in  the 
latter  jurisdiction  to  the  primary  receiver. 
Culver  Lumber,  etc.,  Co.  v.  Culver,  81  Ark. 
102,  99  S.  W.  391. 

Where  it  is  more  convenient  and  less  ex- 
pensive to  retain  the  funds  in  the  hands  of 
its  receiver  for  distribution  this  will  be  done. 
Keystone  Bank  v.  Union  Oil  Co.,  25  Ohio 
Cir.  Ct.  464,  where  the  funds  were  retained 
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validity/^  or  unless  it  appears  that  creditors  or  stock-holders  are  asserting  a  special 
right  in  the  local  assets  which  should  be  settled  by  the  court  appointing  the  ancil- 
lary receiver/^  although  in  other  cases  the  courts  refuse  to  relinquish  possession 
as  against  their  own  citizens  claiming  rights  in  the  funds. But  where  the  assets 
are  particularly  applicable  to  the  payment  of  domestic  claims  rather  than  subject 
to  general  distribution,  the  court  will  retain  them  and  will  not  turn  them  over  to 
the  domiciliary  receiver.^*^  It  is  eminently  proper  that  domestic  claimants  and 
creditors  should  not  be  compelled  to  go  into  other  jurisdictions  to  prove  their 
claims  and  that  provision  should  be  made  for  securing  to  them  equitable  and 
proportionate  shares  in  the  cUstribution  of  the  assets. And  it  has  been  held 
that  in  any  event  the  domestic  court  may  permit  the  intervention  of  the  foreign 
receiver  as  a  matter  of  comity,  since  even  if  the  assets  were  retained  for  distribu- 
tion among  resident  creditors,  the  foreign  receiver  might  be  entitled  to  any  surplus 
after  the  distribution.^^  And  where  the  court  has  refused  to  remit  proceeds  for 
general  distribution,  after  satisfying  domestic  claimants  the  balance  may  be 
turned  over  to  the  domiciliary  receiver.^^ 

IX.  Liabilities  on  Bonds  or  Undertakings.^^ 
A.  Existence  of  Liability  —  l.  Necessity  of  Valid  Bond.    Where  the 


at  the  instance  of  foreign  and  domestic  cred- 
itors where  a  foreign  corporation  had  exe- 
cuted an  assignment  for  the  benefit  of  cred- 
itors including  a  leasehold  in  oil  lands  in 
Ohio  and  a  receiver  had  been  appointed  in 
a  litigation  concerning  the  rights  of  creditors 
under  the  assignment  as  against  other  cred- 
itors claiming  under  another  transfer. 

47.  People  v.  Granite  State  Provident  As- 
soc., 161  N.  Y.  492,  55  N.  E.  1053;  Sands 
V.  Greeley,  88  Fed.  130,  31  C.  C.  A.  424. 

48.  Irwin  v.  Granite  State  Provident  As- 
soc., 56  N.  J.  Eq.  244,  38  Atl.  680.  The 
application  of  this  rule  may  be  seen  in  the 
cases  in  which  the  assets  of  mutual  benefit 
companies  or  societies  are  remitted  to  the 
court  of  primary  jurisdiction  for  distribu- 
tion among  the  members  and  certificate  hold- 
ers, where  such  parties  are  secured  in  their 
right  to  a  proportionate  distribution  with 
all  other  claimants  of  the  same  class.  See 
Mutual  Benefit  Insurance,  29  Cyc.  62, 
text  and  note  93. 

49.  Lackmann  v.  Supreme  Council  0.  C.  F., 
142  Cal.  22,  75  Pac.  583;  Failev  v.  Fee,  83 
Md.  83,  34  Atl.  839,  55  Am.  St.  Rep.  326, 
32  L.  R.  A.  311;  Frowert  v.  Blank,  205  Pa. 
St.  299,  54  Atl.  1000,  which  cases  are  not 
entirely  in  accord  with  those  referred  to 
supra,  note  48;  infra,  note  51. 

50.  Irwin  v.  Granite  State  Provident  As- 
soc.. 56  N.  J.  Eq.  244,  38  Atl.  680  (as  to 
securities  deposited  as  a  condition  precedent 
io  a  company's  obtaining  autliority  to  trans- 
act l)u,siness  in  the  stnto,  in  trust  for  the 
beii<>rit  of  creditors  in  the  state)  ;  People  V. 
Granite  State  Provident  Assoc.,  161  N.  Y. 
492,  55  N.  E.  1053. 

51.  Buswell  V.  Supreme  Sitting  0.  I.  H., 
161  Mass.  224,  36  N.  E.  1065,  23  L.  R.  A. 
846  (where  it  M'as  held  tliat  the  reserve  fund 
of^  a  mutual  benefit  order  should  be  trans- 
mitted to  tlie  domiciliary  receiver,  provided 
it  appears  by  the  decree  of  the  foreign  court 
that  it  would  admit  the  proof  of  claims 
against  the  reserve  and  benefit  funds  which 


was  made  in  the  court  of  Massachusetts, 
when  regularly  certified  by  the  Massachusetts 
court,  subject  to  such  revision  by  the  foreign 
court  as  justice  might  seem  to  require,  and. 
would  distribute  the  whole  fund  so  that  the 
benefit  certificate  members  of  the  branches 
in  Massachusetts  should  receive  the  same 
proportionate  dividend  as  the  benefit  certifi- 
cate members  of  branches  in  all  other  states 
who  are  admitted  to  share  in  the  fund)  ; 
Irwin  V.  Granite  State  Provident  Assoc.,  56 
K  J.  Eq.  244,  38.  Atl.  680  (indicating  that 
the  court  might  require  a  bond  of  the  foreign 
assignee  or  might  retain  sufiicient  assets  t-o 
be  distributed  through  its  receiver  according 
to  the  proportion  fixed  by  the  decree  of  the 
court  of  primary  jurisdiction)  ;  People  c. 
Granite  State  Provident  Assoc.,  161  N.  Y. 
492,  55  N.  E.  1053  (holding  that  the  court 
might  require  a  bond  of  the  domiciliary  as- 
signee conditioned  that  on  distributing  the 
assets  the  New  York  creditors  and  share- 
holders should  be  awarded  the  same  dividends 
as  were  awarded  to  others  without  reduction 
on  account  of  any  dividend  received  by  them 
out  of  a  fund  in  New  York  which  was 
specially  created  for  New  York  creditors)  ; 
Sands  v.  Greelev,  88  Fed.  130,  31  C.  C.  A. 
424.  But  in  Smith  v.  Taggart,  87  Fed.  94, 
30  C.  C.  A.  563,  it  was  held  that  no  pledge 
could  be  required  as  a  condition  to  turning 
over  funds,  since  it  would  be  presumed  that 
the  court  of  primary  jurisdiction  would 
properly  a])plv  them.  But  see  Fawcett 
Suprcnie  Sitting  0.  I.  H..  64  Conn.  170,  29 
Atl.  614,  24  L.  R.  A.  815,  refusing  to  re- 
linquish the  possession  of  assets  under  cir- 
cumstances whieh  induced  the  court  to  im- 
pose the  conditions  mentioned  in  Buswell  V. 
Supreme  Sitting  0.  I.  H.,  supra. 

52.  Barley  r.^'Gittings,  15  App.  Cas.  (D.  C.) 
427. 

53.  Failev  v.  Fee,  83  'Md.  83,  34  Atl.  839.  55 
Am.  St.  Rep.  326,  32  L.  R.  A.  311. 

54.  Bonds  generally  sec  Bonds,  5  Cyc.  721. 
Official  bonds  see  Officers,  29  Cyc.  1451. 
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appointment  of  a  receiver  is  absolutely  void,  a  bond  given  by  such  receiver  is 
also  void.^^  Where,  however,  the  right  of  the  court  to  appoint  a  receiver  exists, 
but  this  right  is  exercised  in  an  improper  manner,  or  at  an  improper  time,  the 
bond  given  upon  such  appointment  is  not  void,  and  the  sureties  are  not  relieved 
from  liability  thereon.^^  A  receiver's  bond  not  executed  according  to  statute, 
but  containing  the  usual  provisions,  and  made  on  a  good  consideration,  is  good  as 
a  common-law  bond,  and  the  sureties  are  estopped  to  deny  their  liability  thereon." 

2.  Commencement  of  Liability.  While  a  receiver  is  held  to  be  liable  to  account 
as  such  for  all  moneys  coming  into  his  hands  in  that  capacity  at  any  time,  before 
or  after  the  date  of  the  perfecting  of  his  security,^^  whether  or  not  a  surety,  who 
has  undertaken  to  account  for  what  the  receiver  "should  receive  and  become 
liable  to  pay  as  such  receiver,''  is  liable  to  account  for  all  such  moneys  is  a  question 
upon  which  the  authorities  differ.^^ 

B.  Extent  of  Liability  —  l.  In  General.  The  extent  of  the  hability  of  the 
sureties  of  a  receiver  can  only  be  ascertained  by  the  terms  of  their  bond,^°  and, 
in  accordance  with  the  general  rule,  such  hability  cannot  be  extended  by  implica- 
tion beyond  the  precise  terms  and  scope  thereof.®^  The  usual  contract  of  such 
sureties  is  to  be  liable  for  the  faithful  performance  by  the  receiver  of  the  duties 
imposed  upon  him  by  order  of  court Such  a  contract  necessarily  has  relation 
only  to  the  duties  falling  within  the  scope  of  the  order  of  appointment.®^  The 


55.  Quiggle  v.  Trumbo,  56  Cal.  626. 

56.  Thompson  v.  Denner,  16  N.  Y.  App. 
Div.  160,  44  N.  Y.  Suppl.  723,  where  it  is 
said  that  the  appointment  of  a  receiver  in 
such  a  case  has  colorable  authority,  and  al- 
though his  induction  into  that  office  is 
illegal,  and  he  does  not  thereby  become  re- 
ceiver de  jure,  yet  by  intruding  himself  into 
the  office  and  assuming  its  duties,  he  becomes 
receiver  de  facto ;  and  those  who  voluntarily 
bind  themselves  for  the  faithful  performance 
of  his  duties  cannot  absolve  themselves  from 
their  obligation  by  insisting  that  he  is  not 
receiver. 

Where  the  appointment  of  a  receiver  is 
regular,  and  in  a  matter  over  which  the  court 
has  taken  jurisdiction,  and  the  receiver  takes 
possession  of  the  property,  and  embezzles  the 
proceeds,  the  sureties  on  his  bond  are  liable, 
although  the  bill  under  which  he  was  ap- 
pointed is  afterward  dismissed  for  want  of 
jurisdiction.  Baltimore  Bldg.,  etc..  Assoc.  v. 
Alderson,  99  Fed.  489,  39  C.  C.  A.  609. 

57.  Baker  r.  Bartol,  7  Cal.  551;  Carl  v. 
Meyer,  51  N.  Y.  App.  Div.  5,  64  N.  Y. 
Suppl.  1077. 

Bond  to  secure  payment  of  fund  for  dis- 
tribution.— A  court  may  require  a  bond  after 
a  receiver  has  assumed  to  act  to  secure  the 
delivery  or  payment  of  the  fund  for  distribu- 
tion. For  such  an  object  no  statutory  mode 
is  prescribed,  and  a  surety,  executing  such 
a  bond  on  a  binding  consideration,  is  estopped 
to  deny,  on  technical  grounds,  the  validity 
of  his  obligation.  Eowlet  v.  Eubank,  1  Bush 
(Kv.)  477. 

58.  See  siipra.  VII,  B. 

59.  Titherington  r.  Hodge,  81  Ky.  286,  5 
Ky.  L.  Rep.  211  (holding  that  a  surety  on 
a  receiver's  bond  is  not  liable  for  acts  com- 
mitted by  a  receiver  before  the  execution  of 
the  bond)  ;  Hodge  v.  Quiry,  9  Ky.  L.  Rep. 
650  (holding  that  such  a  bond  is  intended 
to  secure  the  payment  of  moneys  theretofore 
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received  and  not  paid  out  under  order  of 
court)  ;  Smart  v.  Flood,  49  L.  T.  Rep.  N.  S. 
467  (holding  that  a  surety  is  liable  for  all 
moneys  coming  into  the  hands  of  the  receiver 
as  such,  whether  before  or  after  the  perfect- 
ing of  his  security,  and  that  the  principle 
that  the  appointment  of  a  receiver  is  merely 
conditional  until  his  security  is  perfected 
applies  only  to  cases  where  the  question  is 
as  to  his  title  as  against  third  parties  and 
has  no  application  where  the  question  is  as 
to  his  own  liability,  or  that  of  his  sureties, 
in  respect  of  moneys  received  and  expended 
by  him  as  receiver. 

60.  Ross  V.  Williams,  11  Heisk.  (Tenn.) 
410. 

61.  State  v.  Spittler,  79  Conn.  470,  65 
Atl.  949.  See  also  Principal  and  Surety, 
32  Cyc.  73  text  and  note  22. 

62.  Ross  V.  Williams,  11  Heisk.  (Tenn.) 
410. 

Failure  to  comply  with  an  order  of  court 

in  respect  to  the  trust  fund  is  a  breach  of  the 
bond,  upon  which  suit  may  be  brought  by 
leave  of  court.  Washington  Bank  v.  Cred- 
itors, 86  N.  C.  323. 

To  account  for  any  surplus,  after  paying 
named  creditors,  is  a  duty  of  a  receiver,  for 
which,  in  case  of  default,  his  sureties  are 
liable.  Ross  v.  Williams,  11  Heisk.  (Tenn.) 
410. 

Where  a  receiver  is  appointed  to  collect 
rents,  it  is  his  duty  to  pay  over  as  well  as  to 
receive,  and  for  default  in  not  so  doing, 
when  ordered  to  do  so  by  the  court,  the 
sureties  are  liable.  U.  S.  v.  Donohue,  2 
MacArthur   (D.  C.)  214. 

63.  Preston  v.  American  Surety  Co.,  104 
Md.  40,  64  Atl.  292. 

Failure  to  pay  personal  judgment. —  Sure- 
ties on  a  receiver's  bond  are  not  liable  for 
his  failure  to  pay  a  judgment  rendered 
against  him  personallv.  Coe  v.  Patterson, 
122  N.  Y.  App.  Div.  '76,  106  N.  Y.  Suppl. 
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fact  that  the  parties  consent  to  the  order  under  which  the  receiver  acts  does  not 
reheve  his  sureties  from  habihty/*  Where  the  receiver  acts  without  authority 
from  the  court,  the  cases  are  not  in  accord  as  to  the  habihty  of  his  sureties. But 
if  the  court  subsequently  approves  an  unauthorized  act  of  a  receiver,  there  is  no 
question  as  to  the  hability  of  the  sureties. 

2.  Interest.  In  general  the  sureties  of  a  receiver  are  answerable  for  such 
interest,  as  well  as  principal,  as  the  receiver  himself  is  Hable  to  pay/^  such  interest 
to  be  computed  only  from  the  date  of  the  defalcation.^^ 

C.  Enforcement  of  Liability  —  1.  In  General.  Sureties  upon  the  bond  of 
a  receiver  do  not  become  parties  to  the  suit,  or  officers  of  the  court,  by  reason 
thereof. Ordinarily  their  hability  can  only  be  ascertained  and  enforced  by  an 
independent  action,  in  which  they  have  a  trial  by  jury."^^  They  cannot  be  sum- 
marily proceeded  against  by  an  order  to  show  cause,  or  motion  in  the  suit,"^^ 
unless  such  power  is  reserved  in  the  bond  itself,  or  is  provided  by  statute  or  rule  of 
court. '^^  The  only  exception  to  such  a  course  of  proceeding  seems  to  be  where  the 
surety  has  taken  possession  of  some  of  the  funds  which  came  into  the  hands  of  the 
re<3eiver  under  orders  of  the  court. The  regular  course  of  procedure  is  to  go  against 


659  [reversing  53  Misc.  412,  103  N.  Y.  Suppl. 
472],  123  N.  Y.  App.  Div.  914,  108  N.  Y. 
Suppl.  1127. 

Misapplication  of  funds  not  assets  of  trust 
estate. —  Sureties  of  a  receiver  are  not  re- 
sponsible for  the  receiver's  application  of 
funds  not  assets  of  the  trust  estate.  Preston 
V.  American  Surety  Co.,  104  Md.  40,  64  Atl. 
292;  Coe  v.  Patterson,  122  N.  Y.  App.  Div. 
76,  106  N.  Y.  Suppl.  659  [reversing  53  Misc. 
412,  103  N.  Y.  Suppl.  472],  123  N.  Y.  App. 
Div.  914,  108  N.  Y.  Suppl.  1127. 

If  a  receiver  is  directed  to  collect  and  dis- 
burse a  particular  debt  upon  executing  a 
bond,  with  surety,  conditioned  for  the  faith- 
ful discharge  of  his  duty  as  such  receiver, 
under  that  or  any  future  order  of  the  court 
in  that  cause,  the  surety  in  such  bond,  when 
given,  is  not  liable  for  defaults  of  the 
principal  in  the  collection  and  disbursement 
of  other  funds  collected  under  subsequent 
orders  in  the  cause.  The  doctrine  that  a 
surety  of  a  public  officer  is  bound  for  funds 
collected  by  his  principal  by  color  of  his 
office  has  no  application  to  the  surety  on  the 
bond  of  a  receiver  of  a  court  appointed  to 
collect  and  disburse  a  particular  fund,  and 
the  condition  of  whose  bond  is  for  the  faith- 
ful discharge  of  that  duty.  Ayers  V.  Hite, 
97  Va.  466,  34  S.  E.  44. 

64.  H.  B.  Claflin  Co.  v.  Gibs.on,  51  S.  W. 
439,  21  Ky.  L.  Rep.  337. 

But  if  a  receiver  directed  by  order  of 
court  to  sell  property  on  credit  sells  it  for 
cash,  at  the  instance  of  the  parties  in  in- 
terest, the  surety  in  his  bond  is  not  liable 
for  the  money  which  thus  comes  into  his 
hands.  The  act  of  the  parties  in  procuring 
the  receiver  to  sell  the  property  for  cash 
has  the  effect  of  constituting  him  their  agent, 
and  in  making  the  sale  and  receiving  the 
money  he  is  acting  under  the  agency,  and  not 
as  the  receiver  of  the  court.  Leathers  v. 
Kellinjr,  12  Ky.  L.  Eep.  92. 

65.  Leathers  v.  Kellincf,  12  Ky.  L.  Rep. 
92  (holding  that  a  receiver  directed  to  loan 
out  money  has  no  authority  to  collect  it  of 
the  borrower  until  he  is  ordered  by  the  court 


so  to  do,  and  if  he  collects  the  money  without 
such  authority  his  surety  is  not  liable  there- 
for) ;  VVeems\\  Lathrop,  42  Tex.  207  (hold- 
ing  that  even  though  a  receiver  has  no  au- 
thority to  do  a  particular  act,  yet  if  he  does 
it,  and  thus  puts  it  out  of  his  power  to 
faithfully  discharge  his  duty,  his  sureties  are 
liable  on  their  bond ) . 

66.  Com.  V.  Leachman,  55  S.  W.  430,  21 
Ky.  L.  Rep.  1408,  56  S.  W.  151,  21  Ky.  L. 
Rep.  1729. 

67.  Dawson  v.  Ravnes,  2  Russ.  466,  26 
Rev.  Rep.  149,  3  Eng.  Ch.  466,  38  Eng.  Re- 
print 411,  holding,  however,  that  under  the 
particular  circumstances  of  the  case  the 
sureties  would  not  be  made  to  pay  interest. 

68.  Sanford  v.  Carr,  8  Kv.  L.  Rep.  967. 

69.  Black  v.  Gentery,  li9  N.  C.  502,  26 
S.  E.  43. 

70.  Black  V.  Gentery,  119  N.  C.  502,  26 
S.  E.  43;  Thurman  v.  Morgan,  79  Va.  367; 
Kirker  v.  Owings,  98  Fed.  499,  39  C.  C.  A. 
132. 

Scire  facias  or  action  at  law. —  If  a  re- 
ceiver fails  to  account,  or  is  in  any  respect 
delinquent,  as  an  officer  of  the  court,  his  bond 
may  be  put  in  suit  by  scire  facias  in  equity, 
or  in  an  action  at  law,  so  as  to  charge  him 
and  his  sureties.  Williamson  v.  Wilson,  1 
Bland  (Md.)  418. 

71.  Black  V.  Genterv,  119  N.  C.  502.  26 
S.  E.  43;  Thurman  i?."^ Morgan,  79  Va.  367; 
Kirker  v.  Owings,  98  Fed.  499,  39  C.  C.  A. 
132 

72.  Kirker  v.  Owings.  98  Fed.  490,  39 
C.  C.  A.  132,  where  it  is  intimated  that  a 
court  may  so  frame  a  receiver's  bond  as  to 
reserve  to  itself  the  powor  to  assess  damages 
against  the  receiver  and  his  sureties. 

A  statute  permitting  such  an  assessment 
of  damages  on  a  receiver's  bond  has  been 
held  constitutional  in  INFississippi.  State 
Bank  r.  Duncan.  52  :\Iiss.  740. 

73.  Black  r.  Genterv.  110  K  c.  502.  26 
S.  E.  43;  Seidenbach  'r.  Deiiklespeil.  11  Lea 
(Tenn.)  297.  where  it  wa^  held  that  because 
the  surety  on  the  receiver's  bond  had  in  his 
hands  live  hundred  dollars,  acquired  from  the 
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the  receiver  in  the  first  instance,  and  if  he  fails  in  the  proper  discharge  of  his  duty 
within  the  scope  of  his  bond,  then  to  obtain  leave  of  court  to  sue  upon  his  bond.''* 

2.  Conditions  Precedent  —  a.  Aeeounting  and  Default  by  Receiver.  Before 
any  resort  can  be  had  to  the  sureties  on  a  receiver's  bond,  all  the  remedies  avail- 
able against  the  receiver  must  be  exhausted.''^  Therefore  as  a  rule  the  liability 
of  the  sureties  on  a  receiver's  bond  cannot  be  enforced  until  a  default  has  been 
ascertained/^  on  the  final  settlement  of  the  receivers'  accounts/^  and  there  has 
been  a  decree  establishing  the  receiver's  inability  to  pay.'^^  Special  cases  may 
arise,  however,  as  where  a  receiver  absconds,  in  which  it  becomes  impracticable 
to  ascertain  what  is  clue  from  him.  In  such  cases  a  court  of  equity  may  interpose 
and  establish  a  breach  in  some  other  manner,  and  give  a  remedy  against  the 
sureties.''^  So  also  upon  the  death  of  a  receiver  without  settlement  of  his  accounts, 
his  recognizance  may  be  ordered  to  be  put  in  suit  against  the  sureties. 

b.  Leave  of  Court  to  Sue.  It  is  not  necessary  to  obtain  leave  of  court  to  sue 
the  sureties  on  the  bond  of  a  clerk  of  the  court,  or  other  persons  who  are  ex  officio 
receivers  of  certain  funds  but  in  all  other  cases,  it,  has  been  held,  there  should 
be  leave  of  court  to  sue  on  a  receiver's  bond.^^ 

3.  Parties.  Under  the  statutory  practice  permitting  an  action  on  a  bond  in 
the  name  of  the  real  party  in  interest,  an  action  on  a  receiver's  bond  is  properly 
brought  by  the  real  party  in  interest  in  his  own  name.^^    Where  judgment  has 


receiver,  which  he  knew  to  be  part  of  the 
trust  fund,  the  court  had  sufficient  jurisdic- 
tion over  him  to  make  an  order  upon  him  for 
the  restoration  of  that  sam  to  the  custody  of 
the  court. 

74.  State  v.  Gibson,  21  Ark.  140;  Atkin- 
son V.  Smith,  89  N.  C.  72;  Washington  Bank 
V.  Creditors,  86  N.  C.  323. 

"Where  a  receiver  is  charged  personally  with 
the  payment  of  debts  incurred  by  him  as 
such  receiver,  the  proper  form  of  order  is 
that  he  pay  such  debts,  and  in  default  thereof 
stand  committed  for  contempt,  and  that  the 
creditors  have  leave  to  bring  suit  on  his  bond 
against  him  and  his  surety.  Kirlvcr  v.  Ow- 
ings,  08  Fed.  409,  39  C.  C.  A.  132. 

On  recognizance. —  In  Thurlow  r.  Thurlow, 
4  Jur.  082,  it  is  said  to  be  the  usual  course 
to  apply  for  leave  to  put  the  recognizance  in 
suit,  and  not  for  a  reference  to  the  master 
to  inquire  whether  it  would  be  proper  to  do 
so;  and  notice  of  the  application  must  be 
personally  served  on  the  parties  liable.  See 
also  for  statement  of  proceedings  on  recogni- 
zance Kirker  v.  .Owings,  98  Fed.  499,  30 
C.  C.  A.  132. 

75.  Coe  v.  Patterson,  122  N.  Y.  App.  Div. 
76,  106  Y.  Suppl.  650,  123  N.  Y.  App. 
Div.  014,  108  K  Y.  Suppl.  1127. 

76.  State  v.  Gibson,  21  Ark.  140;  Atkin- 
son V.  Smith,  80  N.  C.  72 ;  Washington  Bank 
V.  Creditors,  86  K  C.  323. 

77.  State  v.  Germania  Bank,  103  Minn. 
120,  114  N.  W.  651;  French  v.  Dauchv,  134 
N.  Y.  543,  31  K  E.  1041  [affirming  57  Hun 
100,  10  N.  Y.  Suppl.  468]  (holding  that  the 
sureties  are  properly  chargeable  for  no  greater 
amount  than  that  which  their  principal  is 
liable  to  pay,  and  it  is  essential  that  an 
accounting  should  be  had  to  ascertain  what, 
if  any,  charges  and  expenses  of  the  trust  he 
may  be  entitled  to  have  allowed  to  him  by 
way  of  abatement  of  the  amount  due  from 
him)  ;  Coe  r.  Patterson,  122  N.  Y.  App.  Div. 
76,  106      Y.  Suppl.  659,  123  N.  Y.  App.  Div. 
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914,  108  X.  Y.  Suppl.  1127;  Atkinson  v. 
Smith,  80  N.  C.  72;  Washington  Bank  v. 
Creditors,  86  N.  C.  323. 

The  case  is  analogous  to  those  involving 
the  administration  of  estates  of  deceased 
persons,  in  which  no  action  against  the  ad- 
mJnistrator  can  be  maintained  until  there  has 
been  linal  decree  in  the  probate  court.  State 
/;.  Germania  Bank,  103  Minn.  129,  114  N.  W. 
051. 

Notice  to  sureties  of  the  aqcouriting. —  The 

rule  of  the  text  is  held  to  mean  that  the 
accounting  must  have  been  a  valid  regular 
accounting,  such  as  is  authorized  by  statute 
or  some  rule  of  law;  that  a  provision  of  the 
statute  that  "  in  no  case  shall  the  receiver's 
accounts  be  passed,  settled  or  allowed,  unless 
the  said  notice  .  .  .  shall  have  been  first 
given  to  the  surety  or  sureties  on  the  official 
bond  of  sucli  receiver,"  means  that  at  least 
as  against  tlie  surety  an  attempted  voluntary 
accounting  by  the  receiver  or  one  upon  the 
petition  of  a  creditor  cannot  be  regular  and 
valid,  and  as  against  the  surety  or  sureties 
could  have  no  effect,  and  the  failure  to  give 
such  notice  to  the  sureties  works  a  denial  of 
the  privilege  of  maintaining  an.  action  on  the 
statutorv  bond.  Stratton  v.  Philadelphia 
City  Trust,  etc.,  Co.,  86  N.  Y.  App.  Div.  551, 
83  N.  Y.  Suppl.  780. 

78.  Coe  V.  Patterson,  122  K  Y.  App.  Div. 
76,  106  K  Y.  SuppL  659,  123  N.  Y.  App. 
Div.  914.  108  N.  Y.  Suppl.  1127. 

79.  Ludgate  v.  Channell,  3  Macn.  &  G.  175, 
49  Eng.  Ch.  132,  42  Eng.  Reprint  227; 
Walker  v.  Wild,  1  Madd.  528,  56  Eng.  Be- 
print  194. 

80.  Ludgate  v.  Channell,  3  INIacn.  &  G. 
175,  49  Eng.  Ch.  132,  42  Eng.  Eeprint  227. 

81.  Boothe  V.  Upchurch,  110  X.  C.  62,  14 
S.  E.  642. 

82.  Black  f.  Gentery,  119  N.  C.  502,  26 
S  E  43  " 

SS.  Titus  V.  Fairchild,  49  K  Y.  Super. 
Ct.  211. 
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been  recovered  against  the  receiver^  it  has  been  held  that  he  is  not  a  necessary 
party  to  an  action  against  the  sureties  on  his  bond.^* 

4o  Pleading.  In  an  action  on  a  receiver's  bond  every  breach  intended  to  be 
taken  advantage  of  must  be  assigned. Furthermore,  a  complaint  on  such  a 
bond  should  allege  an  accounting  by  the  receiver  and  a  lack  of  assets  in  his  hands 
or  his  inability  to  pay.^^  Where  leave  of  court  is  necessary  to  sue  on  a  receiver's 
bond,  the  complaint  should  allege  that  such  leave  has  been  granted  by  the  court. 
If  there  is  a  demurrer  in  apt  time,  the  defective  complaint  may  be  amended  by 
averring  leave  of  court  if  such  is  the  fact.^^ 

5.  Defenses.  Where,  in  a  suit  on  a  receiver's  bond,  the  complaint  alleges 
merely  that  the  receiver,  as  such,  has  money  which  he  refuses  to  pay  over,  any 
defense  is  valid  which  shows  either  that  he  has  no  money  as  receiver  or  that  he 
has  paid  over  all  that  he  has.^^  Laches  working  no  hardship  to  the  sureties  has 
been  held  to  be  no  defense. ^° 

6.  Issues  and  Proof.^^  Upon  an  issue  as  to  the  liability  of  a  receiver  for 
alleged  negligence,  evidence  of  conduct  not  chargeable  to  him,  or  which  is  not 
material  to  show  the  failure  of  the  exercise  of  ordinary  care,^^  is  not  admissible. 
But  the  sureties  are  entitled  to  introduce  any  competent  evidence  to  defeat  or 
reduce  the  amount  of  their  liability.^''  A  judgment  or  order  that  a  receiver  is  in 
default  and  that  a  certain  sum  is  due  from  him  is  competent  evidence  against 
his  sureties  as  well  as  himself,  both  of  a  breach  of  the  bond,^^  and  of  the  amount 
for  which  the  surety  is  liable.      But  unless  the  language  of  the  bond  expressly 


On  bond  of  predecessor. —  Where  a  re- 
ceiver refused  to  sue  the  sureties  of  his  prede- 
cessor it  was  held  that  the  court  might, 
under  Ky.  Civ.  Code  Pr.  §  25,  empower  one 
of  the  creditors  to  sue  for  himself  and  the 
other  creditors,  who  were  numerous.  H.  B. 
Clafiin  Co.  v.  Gibson,  51  S.  W.  439,  21  Ky.«L. 
Rep.  337. 

Bond  given  to  prevent  appointment  of  re- 
ceiver.—  Where  a  bond  is  executed  under 
order  of  court  to  prevent  the  appointment  of 
a  receiver,  it  is  good  as  a  common-law  bond, 
and  the  party  for  whose  protection  it  was 
required  may  sue  thereon  in  his  own  name, 
although  it  is  payable  to  the  people  of  the 
state.    Baker  v.  Bartol,  7  Cal.  551. 

84.  Black  Gentery,  119  N.  C.  502,  26 
S.  E.  43. 

85.  Colgate  v.  Roberts,  85  Ind.  464. 

86.  Coe  V.  Patterson,  122  N.  Y.  App.  Div. 
76,  106  K  Y.  Suppl.  659  Irever&ing  53  Misc. 
412,  103  1ST.  Y.  Suppl.  472],  123  N.  Y.  App. 
Div.  914,  108  N.  Y.  Suppl.  1127. 

87.  Black  v.  Gentery,  119  N.  C.  502,  26 
S.  E.  43. 

But  failure  to  do  so  is  not  a  defect  in  the 
cause  of  action,  but  a  defective  statement  of 
a  good  cause  of  action,  and  is  cured  by  fail- 
ure to  demur  upon  that  ground.  Black  v. 
(^mtery,  119  N.  C.  502,  26  S.  E.  43. 

88.  Black  y.  Gentery,  119  K  C.  502,  26 
S.  E.  43. 

89.  Colgate  v.  Roberts,  85  Tnd.  464; 
l.psster  V.  La^A^ers'  Suretv  Co.,  50  N.  Y.  App. 
Div.  181,  03  N.  Y.  Suppf.  804,  30  N.  Y.  Civ. 
Proc.  388  \reverR%ng  30  Misc.  771,  62  N.  Y. 
Suppl.  470],  holding  that  a  surety  on  a  re- 
coiver's  bond,  conditioned  for  the  faithful 
discharge  of  his  duties,  can  show,  in  an 
action  on  the  bond  based  on  the  receiver's 
disobedience  of  an  order  of  the  appellate 
court  requiring  him  to  pay  out  money,  that 


the  receiver's  failure  to  pay  out  the  money 
under  such  order  was  not  in  fact  a  disobedi- 
ence, but  that  the  receiver  had  before  that 
time  faithfuly  discharged  his  duties  by  pay- 
ing over  all  the  moneys  in  his  hands  in  pur- 
suance of  a  valid  order  of  the  trial  court, 
which  the  appellate  court  reversed. 

90.  Carl  v.  Meyer,  51  IST.  Y.  App.  Div.  5, 
64  N.  Y.  Suppl.  1077. 

91.  See,  generally.  Evidence,  16  Cyc.  821. 

92.  Duty  of  receiver  see  supra,  IV,  F,  6,  b. 

93.  Groesbeck  Cotton  Oil,  etc.,  Co.  v. 
Oliver,  44  Tex.  Civ.  App.  303,  97  S.  W. 
1092. 

94.  Com.  V.  Gould,  118  Mass.  300  (hold- 
ing that  the  fact ,  that  the  receiver  rendered, 
as  such,  valuable  services,  for  which  he  be- 
came and  was  entitled  to  compensation,  the 
amount  of  which  has  not  been  determined,  is 
not  competent  evidence  to  reduce  the  amount 
of  the  surety's  liabilitv)  ;  Coe  v.  Patterson, 
122  N.  Y.  App.  Div.  76",  106  N.  Y.  Suppl.  650 
[reversing  53  Misc.  412,  103  N.  Y.  Suppl. 
472],  123  N.  Y.  App.  Div.  914,  108  N.  Y. 
Suppl.  1127  (holding  that  where  a  purchaser 
of  property  at  a  receiver's  sale  failed  to  com- 
plete his  bid,  whereupon  his  initial  payment 
was  forfeited,  and  he  subsequently  recovered 
judgment  against  the  receiver  for  an  amount 
alleged  to  have  been  the  sum  so  paid,  the  re- 
ceiver's sureties,  in  an  action  on  his  bond 
based  on  such  jndgnicnl.  wore  outitlod  to 
show  that  the  purchaser  paid  a  loss  sum  on 
the  purchase-price  of  tlie  property,  or  that 
some  portion  of  the  sum  paid  had  been  re- 
turned to  him) . 

95.  Thomson  r.  ■^facGregor,  81  X.  Y.  592 
Ircvrrsinfi  45  N.  Y.  Super.  Ct.  197]. 

96.  Com.  V.  Gould,  118  ]Sras^^.  300;  Tliomp- 
son  V.  Dt^nner,  16  N.  Y.  App.  Div.  160,  44 
N.  Y.  Suppl.  723. 

97.  Com.  r.  Gould,  118  ]\rass.  300. 
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and  explicitly  contemplates  a  submission  by  the  sureties  to  a  judgment  against 
the  receiver,  and  that  the  sureties  intended  to  be  bound  by  it,  such  a  judgment 
is  not  conclusive  against  them,  and  they  may  question  it  when  a  liability  is  sought 
to  be  established  against  them  on  account  of  it.^^  An  immaterial  variance  will 
not  render  evidence  inadmissible.^^  And  the  question  whether  the  receiver  acted 
with  ordinary  care  in  respect  of  particular  matters  complained  of  is  for  the  jury.^ 

D,  Indemnity  and  Contribution.  A  surety  for  a  receiver  stands  in  the 
place  of  his  principal,  and  has  been  held  to  be  entitled  to  be  indemnified  for  what 
he  has  paid  for  the  receiver  out  of  any  balance  due  him.^  By  accepting  a  mort- 
gage of  part  of  the  receiver's  property  as  security,  a  surety  does  not  waive  his 
general  rights,  as  surety,  over  the  rest  of  the  receiver's  property,  not  included 
in  the  mortgage.^  But  a  receiver  cannot  be  permitted  to  put  the  fund  intrusted 
to  his  care  under  the  control  of  his  sureties  or  the  control  of  any  person  appointed 
by  them,  but  must  retain  the  complete  control  over  it  in  himself,  so  as  to  be  able 
to  act  with  promptitude  on  any  emergency.^  When  one  of  two  sureties  has  paid 
the  full  amount  of  a  receiver's  bond,  he  is  entitled  to  use  the  bond  for  the  purpose 
of  recovering,  out  of  the  estate  of  his  cosurety,  not  only  one  half  of  the  sum  so 
paid  by  him,  but  also  interest  thereon  from  the  date  of  payment.^ 

X.  Wrongful  Receivership.^ 

The  appointment  of  a  receiver  by  the  collusion  of  a  debtor  and  a  creditor, 
so  that  his  business  may  be  continued  without  interference  on  the  part  of  other 
creditors,  is  improper,  and  a  fraud  on  the  rights  of  such  creditors.'^    In  such  case. 


98.  Preston  v.  American  Surety  Co.,  104 
Md.  40,  64  Ati.  292;  Thomson  v.  MacGregor, 
81  N.  Y.  592  [reversing  45  N.  Y.  Super. 
Ct.  197];  Coe  i\  Patterson,  122  N.  Y.  App. 
Div.  76,  106  N.  Y.  Suppl.  659,  123  N.  Y.  App. 
Div.  914,  108  N.  Y.  Suppl.  1127  (holding 
further  that  where,  after  judgment  against  a 
receiver  in  his  official  capacity,  an  order  was 
granted  on  notice  to  the  receiver,  but  not  to 
his  sureties,  directing  him  to  pay  the  amount 
of  the  Judgment  to  plaintiff  within  ten  days, 
but  there  was  no  accounting  in  such  pro- 
ceeding, nor  ascertainment  of  the  condition  of 
the  fund,  the  order  did  not  add  to  the  force 
of  the  judgment  as  against  the  receiver's 
sureties)  ;  Carl  v.  Meyer,  51  N.  Y.  App.  Div. 
5,  64  N.  Y.  Suppl.  1077;  Lesster  v.  Lawyers' 
Surety  Co.,  50  N.  Y.  App.  Div.  181,  63  N.  Y. 
Suppl.  804,  30  K  Y.  Civ.  Proc.  388  [reversing 
30  Misc.  771,  62  N.  Y.  Suppl.  479].  But  see 
Clark  V.  Harrisonville  First  Nat.  Bank,  57 
Mo.  App.  277. 

Conclusiveness  upon  surety  of  judgment 
against  principal  generally  see  Judgments, 
23  Cyc.  1278;  Peincipal  and  Sueety,  32  Cyc. 
135. 

99.  H.  B.  Claflin  Co.  v.  Gibson,  51  S.  W. 
439,  21  Ky.  L.  Rep.  337,  in  which  case 
it  was  held  that  in  an  action  on  a  receiver's 
bond,  in  which  it  was  alleged  that  the  order 
under  which  the  sale  for  the  proceeds  of 
which  defendants  were  sought  to  be  made 
liable  was  made  in  October,  the  order  under 
which  the  sale  was  made  was  admissible  in 
evidence,  although  made  in  November,  the 
action  being  on  the  bond,  and  not  on  the 
order  of  sale. 

1.  Groesbeck  Cotton  Oil,  etc.,  Co.  v.  Oliver, 
44  Tex.  Civ.  App.  303,  97  S.  W.  1092. 

2.  Glossop  V.  Harrison,  Coop.  61,  10  Eng. 

[IX,  C,  6] 


Ch.  61,  35  Eng.  Reprint  429,  3  Ves.  &  B.  134, 
35  Eng.  Reprint  429. 

Appointment  of  receiver  over  receiver's 
estate. —  The  surety  of  a  defaulting  re- 
ceiver, having  paid  the  sum  due,  has  been 
held  entitled  to  have  a  receiver  appointed 
over  his  principal's  estate.  Henderson  v. 
Skerrett,  5  Jr.  Eq.  404. 

3.  Brandon  v.  Brandon,  3  De  G.  F.  &  J. 
524,  5  Jur.  N.  S.  256,  28  L.  J.  Ch.  147,  7 
Wkly.  Rep.  250,  60  Eng.  Ch.  407,  44  Eng. 
Reprint  1371. 

4.  White  V.  Baugh,  9  Bligh  N.  S.  181,  5 
Eng.  Reprint  1261,  3  CI.  &  F.  44,  6  Eng. 
Reprint  1354,  holding  that  it  makes  no  dif- 
ference in  such  a  case  that  the  arrangement 
between  the  receiver  and  his  sureties  has  not 
been  the  direct  cause  of  a  loss;  nor  that 
neither  of  them  has  obtained  any  personal 
advantage  from  it. 

5.  hi  re  Swan,  Ir.  R.  4  Eq.  209. 

6.  Liability  for  receivership  expenses  in 
case  of  wrongful  appointment  see  supra,  V, 
C,  2,  c. 

7.  Link  Belt  Mach.  Co.  v.  Hughes,  195 
111.  413,  63  1^.  E.  186,  59  L.  R.  A.  673  [af- 
firming  95  111.  App.  323]  ;  Stirlen  v.  Jewett, 
165  111.  410,  46  N.  E.  259  [affirming  63  111. 
App.  55]. 

Court  may  refuse  recognition  of  fraudu- 
lent receivership. —  It  is  not  error  for  a  court 
to  refuse  to  recognize  receivers  appointed  for 
an  insolvent  firm,  where  it  had  been  adjudged 
that  the  receivership  was  not  in  good  faith, 
but  part  of  a  scheme  to  defraud  creditors, 
and  that  the  receivers  were  appointed  on  false 
and  fraudulent  statements  made  to  the  court. 
Metcalf  V.  Moses,  161  N.  Y.  587,  56  N.  E. 
67  [modifying  35  N.  Y.  App.  Div.  596,  55 
N.  Y.  Suppl.  179]. 
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if  the  creditor  has  not  exhausted  his  remedy  at  law  to  satisfy  his  claim,  it  is 
immaterial  that  no  actual  fraud  was  contemplated;  ^  and  the  appoi]:itment  cannot 
be  sustained  on  the  ground  that  the  debtor  was  insolvent,  and  that  the  method 
pursued  was  for  the  best  interests  of  all  creditors.^  Statutes  often  provide  that, 
when  application  is  made  for  a  receiver,  the  complainant  shall  enter  into  a  bond 
conditioned  to  pay  all  damages  occasioned  by  the  appointment  if  the  same  is 
vacated. Liability  on  the  bond  follows  as  a  result  of  the  final  judgment  in 
such  cases,  but  the  extent  of  such  liability  and  the  measure  of  damages 
remains  to  be  determined  in  an  independent  action  on  the  bond.^^  Persons 
who  wrongfully  procure  the  appointment  of  a  receiver,  -  as  well  as  the  receiver 
himself,  become,  after  the  appointment  is  judicially  declared  void,  trespassers 
ah  initio,  and  liable  for  the  damages  caused  by  their  wrongful  acts.^^  A  receiver 
cannot  in  such  a  case  excuse  himself  by  showing  that  the  use  which  he  made  of 
the  funds  or  property  in  his  hands  was  to  some  extent  beneficial  to  the  wronged 
party.^^  It  is  not  necessary,  in  order  to  recover  damages  for  wrongfully  pro- 
curing the  appointment  of  a  receiver,  to  show  that  the  appointment  was  procured 
mahciously,  and  without  probable  cause/*  In  an  action  for  damages  for  wrong- 
fully securing  the  appointment  of  a  receiver,  the  general  rules  as  to  burden  of 
proof, and  admissibility  of  evidence,^^  in  civil  actions,  apply.    Plaintiff  is  entitled 


Evidence   held  not   to   show  collusion.— 

Proof  that  the  officers  of  a  corporation,  in- 
terested as  stock-holders  and  creditors,  ex- 
pressed a  preference  for  the  appointment  of 
a  receiver  in  the  event  a  creditor  determined 
to  sue,  did  not  show  a  collusion  between  the 
officers  and  creditor  for  the  appointment  of  a 
receiver,  so  as  to  require  the  court  to  vacate 
the  appointment  on  the  application  of  stock- 
holders. Davis  V.  Edwards,  41  Wash.  480, 
84  Pac.  22. 

Evidence  held  sufiicient  to  show  fraud. — 
Manhatta.n  Trust  Co.  v.  Seattle  Coal,  etc.,  Co., 
16  Wash.  499,  48  Pac.  333,  737. 

8.  Link  Belt  Mach.  Co.  Hughes,  195  111. 
413,  63  N.  E.  186,  59  L.  R.  A.  673  [affirming 
95  111.  App.  323] ;  Stirlen  v.  Jewett,  165  111. 
410,  46  N.  E.  259  [affirming  63  111.  App.  55]. 
But  see  Myers  v.  Mj^ers,  15  N.  Y.  App.  Div. 
448,  44  N.  Y.  Suppl.  513  [affirming  18  Misc. 
663,  43  N.  Y.  Suppl.  737],  holding  that  where 
a  creditor  seeks  to  attach  assets  in  the  hands 
of  a  receiver  appointed  in  a  voluntary  dis- 
solution proceeding,  the  burden  is  on  him  tO' 
show  that  the  receiver  was  procured  with 
fraudulent  intent,  and  this  burden  is  not  sus- 
tained by  evidence  that  the  debt  sued  on  was 
fraudulently  contracted,  or  that  real  estate  of 
the  insolvent  firm  was  conveyed  by  it  to  the 
wife  of  one  of  the  members  thereof,  in  satis- 
faction of  an  alleged  indebtedness. 

9.  Stirlen  v.  Jewett,  165  111.  410,  46  N.  E. 
259  [affirming  63  111.  App.  55]. 

10.  See  the  statutes  of  the  several  states. 
And  see  cases  cited  infra,  this  note. 

The  purpose  of  such  a  provision  is  to  af- 
ford indemnity  to  those  who  suffer  damage  by 
reason  of  tlie  improvident  appointment  of  the 
receiver  and  avail  themselves  of  the  oppor- 
tunity afforded  by  the  statutes  to  have  the 
appointment  vacated.  Pagett  v.  Brooks,  140 
Ala.  257,  37  So.  263.  A  final  decree  on  the 
merits,  dismissing  plaintiff's  bill,  without 
luore,  in  a  cause  in  which  a  receiver  was  ap- 
pomted  does  not  operate  to  vacate  the  ap- 


pointment of  the  receiver,  within  the  meaning 
of  the  statute,  and  hence  there  is  in  such  case 
no  breach  of  the  bond.  Pagett  V.  Brooks, 
supra.  The  fact  that  objection  to  the  ap- 
pointment of  the  receiver  was  not  based  upon 
this  particular  ground  need  not  affirmatively 
appear.  Dreyspring  V.  Ix)eb,  113  Ala.  263,  21 
So.  73. 

11.  Joslin  V.  Williams,  76  Nebr.  594,  107 
N.  W.  837,  112  N.  W.  343,  holding  that  the 
approval  of  the  accounts  of  a  receiver  wrong- 
fully appointed  does  not  adjudicate  the  ques- 
tion of  damages  between  the  litigants  in  the 
action  in  which  he  was  appointed,  where  the 
party  resisting  the  appointment  and  procur- 
ing a  reversal  of  it  does  not  participate  in 
the  accounting  and  receives  no  benefit  there- 
from. 

12.  Bowman  v.  Hazen,  69  Kan.  682,  77 
Pac.  589;  Thornton-Thomas  Mercantile  Co.  v. 
Bretherton,  32  Mont.  80,  80  Pac.  10;  Haverlv 
V.  Elliott,  39  Nebr.  201,  57  N.  W.  1010. 

Items  consisting  of  loss  from  the  acts  of 
the  receiver  after  his  appointment,  or  of 
speculative  profits,  cannot  be  recovered  in  the 
suit  in  which  the  receiver  was  appointed  and 
subsequently  discharged  pending  the  suit. 
Coverdill  r.  Seymour,"  94  Tex.  1,  57  S.  W.  37. 

13.  Bowman  v.  Hazen,  69  Kan.  682,  77 
Pac.  589. 

14.  Thornton-Thomas  IMercantile  Co.  V. 
Bretherton,  32  Mont.  80,  80  Pac.  10. 

15.  See  cases  cited  infra,  this  note. 
Amount  of  damages. —  The  burden  of  proof 

is  on  plaintiff  to  show  by  a  preponderance  of 
the  testimony  what  damage  he  sustained  by 
the  appointment  of  a  receiver  and  his  taking 
possession  of  tlie  propertv.  Haverlv  V. 
Elliott,  39  Nebr.  201,  57  N.'W.  1010. 

16.  See  cases  cited  infra,  this  note. 
Evidence  of  fact  admitted  in  pleadings. — 

Admission  of  a  copy  of  the  o]-)inion  of  the 
court  in  the  receivership  proceedings  reversing 
the  order  appointing  tlie  receiver  is  not  re- 
versible error,  although  the  invaliditv  of  the 
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to  all  damages  which  he  may  sustain  by  reason  of  such  appointment/^  and  in 
determining  the  measure  of  damages  it  is  proper  to  consider  the  injury  to  plaintiff's 
possession  during  the  period  of  the  receivership/^  the  amount  of  good  and  collect- 
able accounts  lost  by  reason  of  the  receivership/^  and  the  value  of  the  services 
of  counsel  employed  to  procure  the  vacation  of  the  order  appointing  the  receiver.^^ 


appointment  was  admitted  by  defendants. 
Thornton-Thomas  Mercantile  Co.  v.  Brether- 
ton,  32  Mont.  80,  80  Pac.  10. 

17.  Joslin  V.  Williams,  76  Nebr.  594,  107 
N.  W.  837,  112  N.  W.  343;  Haverly  v.  Elliott, 
3'9  Nebr.  201,  57  N.  W.  1010. 

By  statute  it  is  frequently  provided  that 
every  order  appointing  a  receiver  shall  re- 
quire the  applicant  to  give  a  good  and  suf- 
ficient bond  conditioned  to  pay  all  damages 
which  the  other  parties  to  the  suit  or  any  of 
them  may  sustain  by  reason  of  the  appoint- 
ment of  such  receiver,  in  case  it  shall  be 
finally  decided  that  the  order  ought  not  to 
have  been  granted.  See  the  statutes  of  the 
several  states.  And  see  Joslin  x,.  Williams, 
76  Nebr.  594,  107  N.  W.  837,  112  N.  W.  343; 
Haverly  v.  Elliott,  39  Nebr.  201,  57  N.  W. 
1010,  which  cases  hold  that  the  word  "  all " 
does  not  mean  some,  or  a  part,  but  means 
the  whole,  the  entire  damage,  eveiy  item  of 
injury. 

In  Montana  the  measure  of  damages  for 
wrongfully  procuring  the  appointment  of  a  re- 
ceiver for  a  going  and  solvent  corporation  is 
defined  by  Civ.  Code,  §§  4270,  4330,  4333,  and 
4334,  to  be  the  amount  which  will  afford  com- 
pensation for  the  detriment  proximately 
caused  by  defendant's  wrongful  act,  which,  in 
case  of  the  wrongful  conversion  of  personal 
property,  is  presumed  to  be  the  value  of  the 
property  at  the  time  of  conversion,  with  in- 
terest from  that  time,  or  the  highest  market 
value  of  the  property  at  any  time  between 
the  conversion  and  the  verdict,  without  in- 


terest.  Thornton-Thomas  Mercantile  Co.  v. 
Bretherton,  32  Mont.  80,  80  Pac.  10. 

18.  See  cases  cited  infra,  this  note. 

The  rental  value  of  the  premises  seques- 
tered during  the  receivership  is  a  proper 
measure  of  damages.  Joslin  v.  Williams,  76 
Nebr.  594,  107  N.  W.  837,  112  N.  W.  343. 

If  the  property  taken  possession  of  is  sold, 
the  measure  of  plaintiff's  damages  is  the 
value  of  his  interest  in  such  property.  Hav- 
erly V.  Elliott,  39  Nebr.  201,  57  N.  W.  1010. 

If  plaintiff  is  prevented  from  carrying  on 
the  business  in  which  he  was  engaged  by  rea- 
son of  the  taking  of  possession  by  the  receiver, 
his  measure  of  damages  is  the  actual  loss  sus- 
tained by  the  suspension  of  the  business  dur- 
ing the  period  of  the  receivership.  Haverly 
V.  Elliott,  39  Nebr.  201,  57  N.  W.  1010. 

19.  Thornton-Thomas  Mercantile  Co.  v. 
Bretherton,  32  Mont.  80,  80  Pac.  10,  holding 
that  evidence  of  the  loss  of  an  account 
through  the  receivership  and  the  running  of 
the  statute  of  limitations  is  admissible,  al- 
though no  action  had  been  brought  to  col- 
lect the  account. 

20.  Joslin  V.  Williams,  76  Nebr.  594,  107 
N.  W.  837,  112  N.  W.  343,  holding  that  the 
fact  that  the  supreme  court  in  vacating  the 
appointment  of  a  receiver  puts  its  decision  on 
a  ground  different  from  that  urged  by  counsel 
does  not  deprive  the  party  procuring  the 
vacation  of  the  order  of  the  right  to  recover, 
in  an  action  for  damages,  the  value  of  the 
services  of  his  attorney  in  procuring  such 
vacation. 
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CROSS-REFERENCES 

For  Matters  Relating  to : 
Larceny : 

In  General,  see  Larceny,  25  Cyc.  1. 

Receiver's  Liability  For,  see  Larceny,  25  Cyc.  59. 
Receiving  Goods  Stolen  From  Mails,  see  Post-Office,  31  Cyc.  1013. 
Receiver  as  Accessary,  see  Criminal  Law,  12  Cyc.  193  note  89. 
Venue,  see  Criminal  Law,  12  Cyc.  234. 

I.  Definition. 

The  crime  of  receiving  stolen  goods  includes  generally  the  receiving,^  buying, 
concealing,^  or  aiding  in  concealing  goods  stolen  or  embezzled,  with  knowledge 
that  they  were  so  stolen  or  embezzled,^  and  with  fraudulent  intent  ^  to  deprive 
the  true  owner  thereof.^ 


1.  See  infra,  III,  D. 

2.  See  infra,  III,  E. 

3.  See  infra,  III,  B. 

4.  See  infra,  III,  C. 

5.  See  Watts  v.  People,  204  111.  223,  240, 

[I] 


68  N.  E.  563,  where  a  receiver  of  stolen  prop- 
erty is  defined  as  being  one  who  receives  into 
his  possession  or  under  his  control  with  felo- 
nious intent  any  stolen  goods  or  chattels  with 
knowledge  that  they  have  been  stolen. 
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11.  HISTORY  AND  GRADE  OF  OFFENSE. 

Under  the  common  law  receiving  stolen  goods  was  a  misdemeanor  and  treated 
as  misprision  or  compounding  of  felony.  By  the  statute  of  3  Wm.  &  M.  c.  9,  §  4, 
receivers  of  stolen  goods  were  made  accessaries  after  the  fact,  thus  elevating  the 
misdemeanor  to  a  felony.  The  statutes  of  1  Anne,  c.  9,  §  2,  and  5  Anne,  c.  31, 
§§  5,  6,  provided  that  where  the  principal  felon  could  not  be  taken  the  receiver 
might  be  separately  prosecuted  as  for  misdemeanor.  By  7  &  8  Geo.  IV,  c.  29, 
§  54,  receiving  is  made  a  substantive  crime,  and  there  may  be  prosecution  therefor 
irrespective  of  the  conviction  of  the  thief  or  the  question  of  whether  he  is  amenable 
to  justice.^  By  statute  now  in  most,  if  not  all,  jurisdictions,  receiving  stolen 
goods  is  made  a  distinct  and  substantive  offense.' 

III.  REQUISITES  AND  ELEMENTS  OF  OFFENSE. 

A.  In   General.     To  convict  an  offender  four  things  must  be  proved* 

(1)  That  the  goods  or  other  things  were  previously  stolen  by  some  other  person;  ^ 

(2)  that  the  accused  bought  or  received  them  from  another  person,  or  aided  in 
concealing  them;  ^  (3)  that  at  the  time  he  bought  or  received  them,  or  aided  in 
concealing  them,  he  knew  they  had  been  stolen;  (4)  that  he  so  bought  or  received 
them,  or  aided  in  concealing  them,  malo  animo,^^  or  with  a  dishonest  intent. 

B.  Guilty  Knowledge  of  Larceny.^^  Guilty  knowledge  by  the  receiver  of 
stolen  goods  that  they  were  stolen  is  an  essential  element  of  the  crime, and 


In  some  states  receiving  embezzled  prop- 
erty is,  by  statute,  a  crime  distinct  from  that 
of  receiving  stolen  goods.  Com.  v.  Leonard, 
140  Mass.  473,  4  N.  E.  96,  56  Am.  Rep.  485; 
State  V.  Fink,  186  Mo.  50,  84  S.  W.  921; 
Hodges  V.  State,  22  Tex.  App.  415,  3  S.  W. 
739. 

In  some  jurisdictions  the  offense  of  receiv- 
ing stolen  goods  embraces  the  receiving  of 
goods  obtained  by  false  pretenses.  Curran  V. 
State,  12  Wyo.  553,  76  Pac.  577;  Reg.  v. 
Rymes,  3  C.  &  K.  327. 

6.  1  Bishop  New  Cr.  L.  (8th  ed.)  §§  699, 
700;^  3  Blackstone  Comm.  c.  3;  3  Chitty  Cr. 
L.  713,  714.     See  also  the  following  cases: 

Connecticut. —  State  v.  Ward,  49  Conn.  429. 

Maryland. —  State  v.  Hodges,  55  Md.  127. 

Nebraska. —  Engster  v.  State,  11  Nebr.  539, 
10  N.  W.  453. 

Tennessee. —  Swaggerty  v.  State,  9  Yerg. 
338. 

England.— V.  Jervis,  6  C.  &  P.  156,  25 
E.  C.  L.  370. 

7.  Alabama.— Sellers  v.  State,  49  Ala.  357. 
Connecticut. —  State  v.  Weston,  9  Conn.  527, 

25  Am.  Dec.  46. 

Florida.—  And.er son  v.  State,  38  Fla.  3,  20 
So.  765. 

Georgia. — Bieber  v.  State,  45  Ga.  560; 
Wright  V.  State,  1  Ga.  App.  158,  57  S.  E. 
1050. 

Illinois.— W Situ  V.  People,  204  111.  233,  68 
N.  E.  563. 

Indiana.— -Reilley  v.  State,  14  Ind,  217. 

Kentucky. —  Allison  v.  Com.,  83  Ky.  254. 

.I^r»7/Za7zd— Kearney  v.  State,  48  Md.  16. 

M'^ssachusetts.— Com.  v.  Barry,  116  Mass.  1. 

.Vc6rasA:a.— Engster  v.  State,"  11  Nebr.  539, 
10  N.  W.  453. 

yew  Jersey.—  State  v.  Calvin,  22  N.  J.  L. 
207. 


Ohio.-Hsill  V.  State,  3  Ohio  St.  575. 
Tennessee. —  Swaggerty  t-.  State,  9  Yerg. 
338. 

Texas.— Street  v.  State,  39  Tex.  Cr.  134, 
45  S.  W.  577. 

See  42  Cent.  Dig.  tit.  "  Receiving  Stolen 
Goods,"  §  3. 

See  also  Larceny,  25  Cyc.  59. 

8.  See  infra,  III,  B. 

9.  See  infra,  III,  D. 

10.  See  infra,  lit,  B. 

11.  See  infra,  III,  C. 

12.  Hey  v.  Com.,  32  Gratt.  (Va.)  946,  34 
Am.  Rep.  799. 

13.  As  to  proof  of  guilty  knowledge  see  in- 
fra, V,  C,  3,  a. 

14.  Alabama. —  Oddo  v.  State,  152  Ala.  51, 
44  So.  646;  Boyd  v.  State,  150  Ala.  101,  43 
So.  204;  Rowland  v.  State,  140  Ala.  142,  37 
So.  245. 

Florida. —  Minor  v.  State,  55  Fla.  90,  45 
So.  818. 

Georgia. —  Birdsong  v.  State,  120  Ga.  850, 
48  S.  E.  329;  O'Connell  v.  State,  55  Ga.  191; 
Murray  v.  State,  4  Ga.  App.  450,  61  S.  E. 
741. 

Illinois. —  Lipsey  v.  People,  227  111.  364,  81 
N.  E.  348. 

7o(t-fl.— State  v.  Levich,  128  Iowa  372,  104 
N.  W.  334. 

MassacJiusclfs. — Com.  r.  Kronick,  106  Mass. 
286,  82  N.  E.  30. 

Nevada.— State  r.  Pvav,  (1008)  04  Pac. 
218. 

South  Carolina. —  State  v.  Rountroe,  80 
S.  C.  387,  61  S.  E.  1072;  .state  v.  Daniels, 
80  S.  C.  368,  61  S.  E.  1073. 

Texas.— Estcs  i\  State,  23  Tex.  App.  600, 
5  S.  W.  176. 

Yirgiriia. —  Williamson  r.  Coni.,  (1805)  23 
S.  E."762. 
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such  knowledge  must  exist  at  the  time  of  the  receiving  or  conceahng.^^    The  ' 

guilty  knowledge,  however,  need  not  be  direct  and  actual;  it  may  be  circum-  ■] 

stantial  and  inductive.    It  is  sufficient  if  the  receiver  believed  or  reasonably  |! 

suspected,  from  the  circumstances  of  the  transaction,  that  the  goods  were  \ 

stolen.^^  ! 

C.  Intent    —  l.  In  General.    The  receiving  or  concealing  must  be  with  ; 

intent  to  defraud  the  owner  of  the  stolen  goods,^^  and  this  is  sometimes  specified  i 

in  the  statutes/®  \ 

2.  Need  Not  Be  LucRi  Causa.  The  act  need  not  be  Ziicr?!  causa;  it  is  sufficient  | 
that  it  be  to  aid  the  thief  .^'^  \ 

3.  Intent  to  Receive  Reward  From  Owner.    Receiving  with  the  intent  to 


See  42  Gent.  Dig.  tit.  "  Receiving  Stolen 
Goods,"  §  5. 

15.  Alabama. —  Rowland  v,  State^  140  Ala. 
142,  37  So.  245. 

Delaware. —  State  v.  Freedman,  3  Pennew. 
403,  53  Atl.  356. 

Florida.— MmoT  v.  State,  55  Fla.  90,  45 
So.  818. 

Georgia.— v.  State,  116  Ga.  92,  42  S.  E. 
389. 

Massachusetts. — Com.  v.  Kronick,  196  Mass. 
286,  82  N.  E.  39. 

^ew  Yor/c.— People  v.  Jaffe,  185  N.  Y.  497, 
78  N.  E.  169. 

North  Carolina. —  State  v.  Caveness,  78 
N.  C.  484. 

South  Carolina. —  State  v.  Rountree,  80 
S.  C.  387,  61  S.  E.  1072. 

Tea;a.s.— Wilson  v.  State,  12  Tex.  App.  481. 

See  42  Cent.  Dig.  tit.  "  Receiving  Stolen 
Goods,"  §  5. 

16.  Alabama. —  Hester  v.  State,  103  Ala. 
83,  15  So.  857 ;  Collins  v.  State,  33  Ala.  434, 
73  Am.  Dec.  426. 

Delaicare. —  State  v.  Wright,  2  Pennew. 
228,  45  Atl.  395. 

Florida. —  Minor  v.  State,  55  Fla.  90,  45 
So.  818. 

Georgia. —  Licette  v.  State,  75  Ga.  253. 

Illinois. —  Weinberg  v.  People,  208  111.  15, 
69  N.  E.  936;  Huggins  v.  People,  135  111. 
243,  247,  25  N.  E.  1002,  25  Am.  St.  Rep.  357, 

where  the  court  said  that  "  in  determining 
whether  the  fact  [of  guilty  knowledge]  ex- 
isted, the  jury  will  be  justified  in  presuming 
that  the  prisoner  acted  rationally,  and  that 
whatever  would  convey  knowledge  or  induce 
belief  in  the  mind  of  a  reasonable  person, 
would,  in  the  absence  of  countervailing  evi- 
dence, be  sufficient  to  apprise  the  prisoner  of 
the  liV.s  fact,  or  induce  in  his  mind  the  like 
impression  and  belief." 

loioa. —  State  v.  Feuerbaken,  96  Iowa  299, 
65.  N.  W.  299,  301,  where  the  court  said 
that  "  if  you  find  that  all  the  facts  and  cir- 
cumstances surrounding  the  receiving  of  the 
goods  by  defendant  were  such  as  would  rea- 
sonably satisfy  a  man  of  defendant's  age  and 
intelligence  that  the  goods  were  stolen,  or  if 
he  failed  to  follow  up  such  inquiry  so  sug- 
gested, for  fear  he  would  learn  the  truth  and 
know  that  the  goods  were  stolen,  then  the 
defendant  should  be  as  rigidly  held  re- 
spoTisible  as  if  he  had  actual  knowledge." 

Massachusetts. — ^Com.  v.  Kronick,  196  Mass. 
286,  82  N.  E.  39 ;  Com.  v.  Leonard,  140  Mass. 
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473,  479,  4  N.  E.  96,  54  Am.  Rep.  485 
(where  it  was  decided  that  "  if  the  defend- 
ant did  not  know  the  facts,  but  believed,  from 
the  circumstances,  that  the  property  had 
been  actually  stolen,  it  was  competent  for  the 
jury  to  find  the  defendant  guilty  of  the  of- 
fence charged,"  receiving  stolen  goods)  ;  Com. 
V.  Finn,  108  Mass.  466. 

Mississippi. —  Frank  v.  State,  67  Miss.  125, 
6  So.  842. 

Missouri. —  State  v.  Goldblat,  50  Mo.  App. 
186. 

South  Carolina. —  State  v.  Rountree,  80 
S.  C.  387,  61  S.  E.  1072. 

Washington, —  State  v.  Driixinman,  34 
Wash.  257,  75  Pac.  814. 

England.— neg.  v.  White,  1  F.  &  F.  665. 

See  42  Cent.  Dig.  tit.  "  Receiving  Stolen 
Goods,"  §  5;  and  infra,  V,  C,  3,  a. 

17.  As  to  proof  of  intent  see  infra,  V,  C, 
3,  b. 

18.  Alabama. —  Oddo  v.  State,  152  Ala.  51, 
44  So.  646;  Boyd  v.  State,  150  Ala.  101,  43 
So.  204;  Holt  v.  State,  86  Ala.  599,  5  So. 
793. 

Louisiana. —  State  v.  Burdon,  38  La.  Ann. 
357. 

Nevada.— State  v.  Pray,  (1908)  94  Pac. 
218. 

North  Carolina. —  State  v.  Caveness,  78 
N.  C.  484. 

Texas.— Arcm  v.  State,  26  Tex.  App.  193, 
9  S.  W.  685. 

Virginia.— Hej  v.  Com.,  32  Graft.  946,  34 
Am.  Rep.  799. 

See  42  Cent.  Dig.  tit.  "Receiving  Stolen 
Goods,"  §  5. 

The  fraudulent  intent  must  exist  at  the 
time  of  the  receiving  or  concealing.  State 
V.  Pray,  (N'ev.  1908)  94  Pac.  218;  State  v. 
Caveness,  78  N.  C.  484. 

19.  Aldrich  v.  People,  101  111.  16;  Levi  v. 
State,  14  Nebr.  1,  14  N.  W.  543;  Cassels  v. 
State,  4  Yerg.  (Tenn.)  149. 

20.  Maryland. —  State  V.  Hodges,  55  Md. 
127. 

Massachusetts. —  Com.  v.  Bean,  117  Mass. 
141. 

New  York. —  People  v.  McKenna,  12  N.  Y. 
Suppl.  493. 

North  Carolina. —  State  v.  Rushing,  6.9 
K.  C.  29,  12  Am.  Rep.  641. 

England.— V.  Davis,  6  C.  &  P.  177,  25 
E.  C.  L.  381. 

See  42  Cent.  Dig.  tit.  "Receiving  Stolen 
Goods,"  §  5. 
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©btain  a  reward  from  the  owner  of  the  stolen  property  for  its  restoration  is 
fraudulent  .^^ 

D.  The  Receiving  —  l.  Possession  by  Defendant.  To  be  convicted  of 
receiving  stolen  goods  defendant  must  have  had  such  control  of  the  property  as 
amounts  to  constructive  possession,  at  least  but  the  possession  need  not  be 
actual  and  corporal.^^  It  may  be  through  the  instrumentality  of  another  person, 
and  the  offender  need  not  have  seen  the  goods.^*  The  receiving  too  must  have 
been  consummated.  It  is  not  sufficient  if  there  was  an  unexecuted  agreement 
to  receive/^  or  a  mere  attempt.^®    The  same  is  true  of  conceahng.^'^ 

2.  The  Goods  Received.    The  property  received  must  be  the  identical  prop- 
erty which  was  stolen,  not  something  for  which  the  stolen  property  was  exchanged. 
The  thing  received  must  come  also  within  the  statutory  description, and  must 
measure  up  to  the  value  limit,  but  where  the  statute  names  a  certain  minimum 


21.  Arkansas. — Baker  v.  State,  58  Ark.  513, 
25  S.  W.  603. 

Neio-  Mexico. —  Leonardo  V.  Territory,  1 
N.  M.  201. 

New  YorJc.—  Teo-ple  v.  Wiley,  3  Hill  194. 

0/iio.— State  u.  Pardee,  37  Ohio  St.  63. 

England.—  'Rex  v.  Walkley,  4  C.  &  P.  132, 
19  E.  C.  L.  441. 

See  42  Cent.  Dig.  tit.  "Receiving  Stolen 
Goods,"  §  5. 

In  such  case  it  is  no  defense  that  the  re- 
ceiver has  a  license  from  the  owner  of  the 
property  to  take  possession  of  it.  Aldrich  v. 
People,  101  111.  16;  People  V.  Wiley,  3  Hill 
(N.  Y.)  194;  Wright  v.  State,  5  Yerg. 
(Tenn.)  154,  26  Am.  Dec.  258;  Cassels  v. 
State,  4  Yerg.   (Tenn.)  149. 

22.  U.  S.  V.  Montgomery,  26  Fed.  Cas.  No. 
15,800,  3  Sawy.  544;  Reg.  v.  Wiley,  4  Cox 
C.  C.  414,  2  Den.  G.  C.  37,  15  Jur.  134,  20 
L.  J.  M.  C.  4,  T.  &  M.  367.  See  also  Booker 
V.  State,  151  Ala.  97,  44  So.  56,  holding  that 
in  order  to  sustain  a  conviction  for  receiving 
stolen  property,  defendant  must  be  shown  to 
have  had  control  over  the  property. 

The  duration  of  the  possession  is  immate- 
rial. A  single  moment  is  sufficient. 
Leonardo  v.  Territory,  1  N.  M.  291. 

23.  People  v.  Ammon,  179  N.  Y.  540,  71 
N.  E.  1135;  Reg.  v.  Smith,  6  Cox  C.  C.  554, 
Dears.  C.  C.  494,  1  Jur.  N.  S.  575,  24  L.  J. 
M.  C.  135,  3  Wkly.  Rep.  484;  Reg.  v.  Miller, 
6  Cox  C.  C.  353. 

24.  Huggins  v.  State,  41  Ala.  393;  State  v. 
Stroud,  95  IST.  C.  626 ;  Rex  v.  Parr,  2  M.  & 
Rob.  346,  where  it  was  held  that  a  receipt 
of  a  servant  by  his  master's  orders  in  the 
latter's  absence  may  constitute  a  joint  re- 
ceipt by  both.  In  State  u.  Seovel,  1  Mill 
(S.  C.)  274,  defendant  suffered  a  trunk  of 
stolen  goods  to  be  put  on  board  a  vessel  in 
which  he  had  taken  passage,  as  his  baggage, 
and  this  was  held  sufficient  to  constitute  a 
receiving. 

25.  Com.  V.  Light,  195  Pa.  St.  220,  45  AtL 
933. 

Receiving  must  be  consummated. —  In  Com. 

r.  Sheriff,  3  Brewst.  (Pa.)  342,  tlie  stolen 
goods  were  reclaimed  while  on  defendant's 
scales  before  he  had  actually  taken  final  pos- 
session of  them,  and  while  the  locus  peni- 
tential still  existed,  so  that  he  was  not  held 
liable  as   a   receiver.     In   Reg.   v.  Hill,  2 


C.  &  K.  978,  3  Cox  C.  C.  533,  1  Den.  C.  C. 
453,  13  Jur.  545,  18  L.  J.  M.  C.  199,  3  New 
Sess.  Cas.  348,  T.  &  M.  150,  61  E.  C.  L.  978, 
the  accused  went  to  a  stage  coach  to  get  a 
basket  of  stolen  fowls  sent  to  her  by  her 
husband,  the  thief,  and  was  arrested  before 
taking  them  into  her  possession.  It  was  held 
that  she  was  not  guilty  of  receiving. 

26.  People  v.  Jaffe,  185  N.  Y.  497,  78  N.  E. 
169. 

27.  Vanimmons  v.  State,  22  Ohio  Cir.  Ct. 
451,  12  Ohio  Cir.  Dec.  345,  holding  that  evi- 
dence that  a  person  charged  with  receiving 
and  concealing  stolen  goods  made  an  unsuc- 
cessful attempt  by  an  offer  of  money  to  dis- 
suade an  officer  in  search  of  certain  stolen 
property  from  searching  the  premises  where 
the  property  was  concealed  may  be  com- 
petent as  tending  to  show  that  the  accused 
was  in  fact  concealing  the  property,  but  is 
not  sufficient  in  and  of  itself  to  constitute 
the  offense. 

28.  Rex  V.  Walkley,  4  C.  &  P.  132,  19 
E.  C.  L.  441.  When.  United  States  bonds, 
after  being  stolen  but  before  they  were  re- 
ceived by  defendant,  had  the  name  of  the 
owner  erased  and  another  name  inserted, 
their  identity  was  not  changed.  Com.  v. 
Wliite,  123  Mass.  430,  25  Am.  Rep.  116. 

29.  Statutory  provisions. —  A  receiver  of 
bank-notes  cannot  be  indicted  under  the  Vir- 
ginia statute  of  Dec.  26,  1792,  providing  pun- 
ishment for  receivers  of  stolen  goods  but  a 
special  statute  (1  Va.  Rev.  Code  (1819), 
c.  160,  §  9)  was  passed  to  provide  for  such 
cases.  Rutherford  v.  Com.,  2  Va.  Cas.  141. 
Bank-notes  are  not  "  goods  and  chattels " 
within  the  meaning  of  the  statutes.  State 
V.  Calvin,  22  N.  J.  L.  207 ;  U.  S.  r.  Morgan, 
26  Fed.  Cas.  No.  15,808,  1  Crancli  C.  C. 
278].  But  bank-notes  Were  held  to  come 
witliin  the  New  Y^'ork  statute  (2  Rev.  St.  567 
(2d.  ed.)  §  71)  punishing  receivers  of  stolen 
"  personal  propertv  of  anv  value  whatso- 
ever." People  V.  Wiley,  3  Ilill  (X.  Y.)  194. 
Coin  is  included  in  the  term  "  goods  and 
chattels"  in  the  Ohio  statute  (Coins  Act 
(1831),  §  26).  Hall  r.  State,  3  Ohio  St. 
575.  A  horse  is  included  in  the  term  "  goods 
or  articles"  in  Conn.  Gen.  St.  p.  503,  §  13. 
State  V.  Ward.  49  Conn.  429.  So  in  Ar- 
kansas receiving  a  stolon  hog  is  an  offense. 
Thrash  v.  State,  79  Ark.  347,  96  S.  W.  360. 
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value  the  aggregate  value  of  goods  received  in  pursuance  of  a  conspiracy  may 
be  counted.^*^ 

3.  From  Whom  Goods  Must  Be  Received.  The  goods,  when  received,  must 
have  been  in  the  possession  of  another  person  than  the  owner ;  but,  to  consti- 
tute the  offense,  it  is  not  necessary  that  they  be  received  from  the  thief.  It  is 
immaterial  from  whom  they  are  received,  provided  they  still  retain  the  character 
of  stolen  goods. 

4.  Receiving  as  Agent.  In  a  prosecution  for  receiving  stolen  goods,  it  makes 
no  difference  whether  the  accused  received  the  goods,  acting  for  himself,  or  merely 
as  agent  for  another.^^ 

5.  Who  May  Be  Receivers  —  a.  In  General.  One  cannot  be  at  the 
same  time  a  principal  in  a  larceny  and,  in  a  legal  sense,  a  receiver  of  the 
property  stolen  j-"^*  but  an  accomplice  of  the  thief  may  be  convicted  of  receiving 
the  property  .^^ 

b.  Husband  and  Wife.  A  husband  is  responsible  for  his  wife's  receiving,  he 
knowing  and  afterward  adopting  it.^®  A  v/ife  cannot  be  convicted  of  receiving 
stolen  goods  from  her  husband,^^  but  a  wife  and  husband  may  be  convicted  of  a 
joint  receiving.^^ 

e.  Partners.  Where  one  partner,  without  his  copartner's  knowledge,  receives 
stolen  goods,  knowing  them  to  be  stolen,  and  his  copartner,  afterward  learning 
of  the  theft,  takes  charge  of  them,  both  are  guilty  of  receiving  stolen  goods.^^ 


SO.  Levi  V.  state,  14  Nebr.  1,  14  N.  W.  543. 
As  to  proof  of  value  see  infra,  V,  C,  3,  g. 

31.  Tobin  v.  People,  104  111.  565;  State  v. 
Edwards,  36  Mo.  394;  People  v.  Rivello,  39 
N.  Y.  App.  Div.  454,  57  N.  Y.  Suppl.  420; 
Smith  V,  State,  59  Ohio  St.  350,  52  N.  E. 
826. 

Possession  of  owner. —  Not  only  must  the 
goods  have  been  stolen,  but  they  must  re- 
tain the  character  of  stolen  goods  at  the  time 
of  the  receiving.  There  can  be  no  convic- 
tion where,  between  the  time  of  the  theft  and 
the  receiving,  thej^  have  come  back  into  the 
possession  of  the  original  owner.  People  v. 
Jaffe,  185  N.  Y.  497,  78  N.  E.  169;  U.  S.  f. 
De  Bare,  25  Fed.  Gas.  No.  14,935,  6  Biss. 
358;  Pveg.  v.  Schmidt,  L.  R.  1  C.  C.  15,  10 
Cox  C.  C.  172.  12  Jur.  N.  S.  149,  35  L.  J. 
M.  C.  94,  13  L.  T.  Rep.  N.  S.  679,  14  Wkly. 
Rep.  286. 

32.  State  v.  Fink,  186  Mo.  50,  84  S.  W. 
921;  Levi  v.  State,  14  Nebr.  1,  14  N.  W. 
543;  Smith  V.  State,  59  Ohio  St.  350^  52 
N.  E,  826;  Rex  v.  Jervis,  6  C.  &  P.  156,  25 
E.  C.  L.  370.  Contra,  Foster  v.  State,  106 
Ind.  272,  277,  6  N.  E.  641,  where  it  was 
held  that  one  who  received  from  another 
receiver  is  not  guilty  of  receiving  stolen 
goods  "  unless  such  second  or  subsequent 
receiver  receives  the  goods  under  circum- 
stances which  connect  him  with  the  thief." 
See  also  U.  S.  v.  De  Bare,  25  Fed.  Cas.  No. 
14,935,  6  Biss.  358. 

The  receiving  need  not  be  from  the  thief. — 
In  Rex  V.  Jervis,  6  C.  &  P.  156,  25  E.  C.  L. 
370,  it  was  said  that  "the  offence  created 
by  the  act  of  parliament  [7  &  8  Geo.  IV, 
e.  29,  §  54]  is  not  the  receiving  stolen  goods 
from  any  particular  person,  but  receiving 
them  knowing  them  to  have  been  stolen." 
The  theory  sometimes  stated  that  the  re- 
ceiving must  be  from  the  thief  is  a  survival 
of  the  rule  which  formerly  held  when,  under 
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the  law,  a  receiver  was  considered  an  ac- 
cessory of  the  thief.  Levi  v.  State,  14  Nebr. 
1,  14  N.  W.  543.  Thus  in  State  v.  Ives,  35 
N.  C,  338,  the  prosecution  was  brought  under 
a  statute  which  made  receivers  of  stolen 
goods  accessaries  to  the  main  crime. 

33.  Com.  V.  Kronick.  196  Mass.  286,  82 
X.  E.  39. 

34.  State  v.  Honig,  78  Mo.  249  [affirming 
9  Mo.  App.  298]  ;  Reg.  v.  Perkins,  5  Cox 
C.  C.  554,  2  Den.  C.  'C.  459,  16  Jur.  481, 
21  L   J         C  152 

35. '  Smith  V.  State,  59  Ohio  St.  350,  52 
N.  E.  826;  Jenkins  v.  State,  62  Wis.  49, 
21  N.  W.  232. 

36.  Rex  V.  Woodward,  9  Cox  C.  C.  95,  8 
Jur.  N.  S.  104,  L.  &  C.  122,  31  L.  J.  M.  C. 
■91,  5  L.  T.  Rep.  N.  S.  686,  10  Wkly.  Rep. 
298. 

The  husband's  guilty  knowledge  must  exist 
at  the  time  of  the  wife's  receiving.  Rex  v. 
Dring,  7  Cox  C.  C.  382,  Dears.  &  B.  3i29, 
3  Jur.  N.  S.  1132,  6  Wkly.  Rep.  41. 

37.  People  v.  Willard,  92  Cal.  482,  28  Pac. 
585;  Rex  v.  Brooks,  Dears.  C.  C.  184,  6 
Cox  C.  C.  148,  17  Jur.  400,  22  L.  J.  M.  C. 
121,  1  Wldy.  Rep.  313. 

As  a  wife  cannot  steal  her  husband's  prop- 
erty (see  Ceiminal  Law,  25  Cyc.  31),  one  who 
receives  property  from  the  wife,  knowing 
that  it  is  the  husband's  property,  cannot 
be  convicted  of  receiving  stolen  property. 
Reg.  V.  Kenny,  2  Q.  B.  D.  307,  13  Cox  C.  C. 
397,  46  L.  J.  M.  C.  156,  36  L.  T.  Rep.  N.  S. 
36,  25  Wkly.  Rep.  679. 

38.  Goldstein  v.  People,  82  N.  Y.  231.  See 
also  State  v.  Houston,  29  S.  C.  108,  6  S.  E. 
943.  But  see  Rex  v.  Matthews,  4  Cox  C.  0. 
214,  1  Den.  C.  C.  596,  14  Jur.  513,  T.  &  M. 
337,  1  Eng.  L.  &  Eq.  549. 

39.  Faunce  v.  People,  51  111.  311;  Sander- 
son V.  Com.,  12  S.  W.  136,  11  Ky.  L.  Rep. 
341. 
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E.  The  Concealing.  Under  the  statutes  the  concealing  does  not  require 
an  actual  hiding  or  secreting  of  the  property,  but  any  acts  which  render  its  dis- 
covery difficult  and  prevent  identification  constitute  a  concealing.''^ 

F.  Necessity  of  Consideration.  It  is  not  necessary  that  any  considera- 
tion should  have  passed  between  the  thief  and  the  receiver.^^ 

G.  Previous  Conviction  of  Thief.  Since  the  modern  statutes  make 
receiving  stolen  goods  a  substantive  offense/^  the  offenders  under  them  are  not 
accessaries,  and  it  is  not  necessary,  for  a  conviction,  to  show  that  the  principal 
thief  has  been  convicted."*^ 

IV.  Jurisdiction.^^ 

In  those  states  in  which  it  is  larceny  to  bring  into  the  state  goods  stolen  in 
another  state  or  a  foreign  country,  one  who  there  receives  goods  with  knowledge 
that  they  have  been  stolen  in  such  other  state  or  country  is  liable  to  indictment 
for  receiving  stolen  goods,^^  but  not  in  those  states  in  which  it  is  held  that  the 
bringing  into  the  state  goods  stolen  in  another  state  or  foreign  country  does  not 
constitute  larceny .^^ 


40.  State  v.  Ward,  49  Conn.  429 ;  People  v. 
Harris,  93  Mich.  617,  53  N.  W.  780;  People 
V.  Reynolds,  2  Mich.  422. 

Mere  keeping  silence  and  failing  to  discover 

the  whereabouts  of  stolen  goods,  where  it 
is  a  duty  to  divulge  it,  may  amount  to  a 
concealing.  State  v.  Turner,  19  Iowa  144; 
State  V.  St.  Clair,  17  Iowa  149. 

Giving  aid  to  a  thief  does  not  necessarily 
involve  concealing,  Upton  v.  State,  5  Iowa 
465,  where  defendant  gave  breakfast  to  a 
thief  and  fed  the  horse  which  he  had  stolen 
and  was  carrying  away,  and  it  was  held  that 
he  did  not  "  aid  in  concealing." 

41.  Hopkins  v.  People,  12  Wend.  (N.  Y.) 
76. 

42.  See  supra,  II. 

43.  Georgia. —  Compare  Wright  V.  State,  1 
Ga.  App.  158,  57  S.  E.  105O,  holding  that 
the  guilt  of  the  principal  must  be  shown  be- 
fore a  conviction  of  the  accessary  is  au- 
thorized. See  also  Licette  V.  State,  75  Ga. 
253. 

Maryland. —  State  v.  Hodges,  55  Md.  127. 

Massachusetts. —  Com.  v.  Andrews,  3  Mass. 
126;  Com.  v.  Andrews,  2  Mass.  14,  3  Am. 
Dec.  17. 

Nehraska. — ^Engster  v.  State,  11  Nebr. 
539,  10  N.  W.  453. 

New  Mexico. —  Leonardo  v.  Territory,  1 
N.  M.  291. 

North  Carolina. —  State  v.  Goode,  8  N.  C. 
463. 

Tennessee. —  Swaggerty  v.  State,  9  Yerg. 
338. 

Vermont.— f^Uxte  r.  S.  L.,  2  Tyler  249. 
Where  the  indictment  charges,  in  one  count, 
,one  defondant  with  larceny  of  certain  goods, 
and  anotlior  defendant,  in  another  count, 
with  receiving  the  same  goods,  a  verdict 
acquitting  the  first  defendant  of  the  chavg.- 
of  larceny  necessitates  tlio  discharge  of  tlie 
other  defendant.  State  r.  Antoino,  42  La. 
Ann.  945,  8  Sn.  .529. 

44.  As  to  venue  of  offense  see  Criminal 
Law,  12  Cyc.  234.  See  also  State  r.  Pray, 
(Nev.  1908)  94  Pac.  218  [citing  12  Cyc. 
234]. 


45.  State  v.  Stimpson,  45  Me.  608;  Com. 

V.  Andrews,  2  Mass.  13,  3  Am,  Dec.  17; 
People  V.  Goldberg,  39  Mich.  545;  Curran 
V.  State,  12  Wyo.  553,  76  Pac.  577.  See 
also  Keg.  v.  Jewell,  6  Manitoba  460;  Crim- 
inal Law-,  12  Cyc.  210. 

Possession  out  of  state. —  On  a  prosecution 
for  receiving  and  aiding  in  the  concealment 
of  stolen  goods,  although  possession  out  of  the 
commonwealth  of  goods  stolen  in  the  com- 
monwealth would  not  warrant  a  conviction 
for  receiving  them  and  aiding  in  their  con- 
cealment in  the  commonwealth,  evidence  of 
such  possession  would  be  competent  against 
defendant.  Com,  ^•.  Phelps,  192  Mass.  591, 
78  N.  E.  741. 

County  to  county. —  On  an  indictment  for 
receiving  stolen  property,  the  venue  is  suf- 
ficiently proved  by  evidence  that  the  prop- 
erty was  received  by  defendant  in  another 
county  and  brought  by  him  to  the  county 
of  the  venue.  Baker  v.  State,  58  Ark.  513, 
25   S.  W.  603.     See  also  Allison  v.  Com., 

83  Ky.  254;  Moseley  v.  State,  35  Tex.  Cr. 
210,  32  S.  W.  1042;  Bonner  v.  State,  (Tex. 
Cr.  App.  1895)  32  S.  W.  1043.  And  see 
Criminal  Law,  12  Cyc.  234. 

In  New  York  a  receiver  may  be  tried  in 
any  county  in  which  he  has  the  goods.  Wills 
V.  People,  3  Park.  Cr.  473.  The  statute 
(1877,  p.  177,  c.  167,  §  1)  which  provides 
that  a  crime  or  offense  in  respect  to  freight 
may  be  tried  in  any  county  through  which 
the  train  passes  is  held  to  apply  to  goods 
taken   from   a   train.     People   v.  Dowling, 

84  N.  Y.  478. 

46.  Golden  v.  State,  2  Ga.  App.  440,  58 
S.  E.  557,  holding  that,  although,  after  com- 
mitting larceny  in  an  adjoining  state,  the 
thief  brings  the  str-lc-n  ]u-operty  into  Georgia, 
and  carries  it  from  place  to  ]ilace  in  a  county 
in  Georgia,  he  does  not  commit  larceny  in  the 
state,  and  it  is  not  therefore  a  crime  for  one 
to  receive  in  the  state  floods  so  stolen.  See 
also  Kex  r.  Debruiel,  ll'  Cox  C.  C.  207.  where 
it  was  ludd  that  one  may  not  bo  convicted 
of  reecMving  in  England  goods  stolen  in  Guern- 
sey.   And  see  CkiiAiinal  La^v,  12  Cvc.  210. 

[IV] 
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V.  Prosecution  and  Punishment, 

A.  Indictment  of  Information  —  l.  Allegation  That  Goods  Were 
Stolen.  It  must  appear  from  the  indictment  that  the  goods  received  were  stolea 
goods ;  but  it  need  not  be  specifically  stated  that  they  still  retained  the  character 
of  stolen  goods  when  received/^  or  that  they  were  stolen  from  a  person  other 
than  defendant. It  is  not  necessary  to  allege  the  facts  going  to  constitute  the 
original  unlawful  taking  or  embezzlement;  as  would  be  required  in  case  of  prose- 
cution therefor. 

2.  Guilty  Knowledge  of  Larceny.  The  indictment  must  charge  that  defendant 
received  the  stolen  goods  knowing  that  they  were  stolen.^^ 

3.  Intent,  It  is  sufiicient  to  charge  a  wrongful  receiving  without  specifying 
the  intent  to  defraud  the  owner,  where  such  intent  is  not  mentioned  in  the  statu- 
tory provision.^^ 


47.  As  to  indictments  and  infonnations 

generally  see  Indictments  and  Informa- 
tions, 22  Cyc.  157. 

Joinder  of  felony  and  misdemeanor. —  Ala. 

Code,  §  3789,  makes  larceny  from  a  store- 
house, regardless  of  the  value  of  the  goods,  a 
felony.  Section  3794  provides  that  any  per- 
son who  receives  property  knowing  that  it 
has  been  stolen,  and  not  having  the  intent  to 
restore  it  to  the  owner,  must,  on  conviction, 
be  punished  as  if  he  had  stolen  it.  It  was 
held  that  an  indictment  which  charges  in  one 
count  a  larceny  of  a  few  dollars'  worth  of 
goods  from  a  storehouse,  and  in  another  count 
charges  a  reception  of  the  same  goods  know- 
ing that  they  had  been  stolen  from  a  ware- 
house, does  not  misjoin  a  felony  and  a  mis- 
demeanor since  the  allegation,  in  the  second 
count,  of  the  knowledge  of  the  place  from 
which  the  goods  were  stolen  raises  this 
offense  to  a  felony.  Broughton  v.  State,  105 
Ala.  103,  16  So.  912. 

Joinder  of  counts  for  larceny  and  receiving 
stolen  goods  see  Indictments  and  Informa- 
tions, 22  Cyc.  375  note  43. 

48.  Alabama. —  Sellers  v.  State,  49  Ala. 
357. 

Florida. — Anderson  v.  State,  38  Fla.  3,  20 
So.  765. 

Indiana. — ■  Semon  v.  State,  158  Ind.  55,  62 
N.  E.  625. 

Louisiana. — State  v.  Allemand,  25  La.  Ann. 
525. 

Vermont. —  State  v.  Bannister,  79  Vt.  524, 
65  Atl.  586. 

Washington. — •  State  v.  Bruxinman,  34 
Wash.  257,  78  Pac.  814. 

See  42  Cent.  Dig.  tit.  "  Receiving  Stolen 
Goods,"  §  12. 

49.  Semon  v.  State,  158  Ind.  55,  62  K  E. 
62p. 

50.  State  v.  McLaughlin,  35  Kan.  650,  12 
Pac.  32. 

51.  loiva. —  State  v.  Lane,  68  Iowa  384,  27 
N.  W.  266. 

Louisiana. —  State  v.  Moultrie,  34  La.  Ann. 
489. 

Massachusetts. —  Com.  v.  Lakeman,  5  Gray 
82. 

Neio  York. —  People  v.  Stein,  1  Park.  Cr. 
202. 


Texas. —  Brothers  v.  State,  22  Tex.  App. 
447,  3  S.  W.  737;  Hodges  v.  State,  22  Tex. 
App.  415,  3  S.  W.  739. 

Utah. —  People  v.  Gough,  2  Utah  70. 

See  42  Cent.  Dig.  tit.  "  Receiving  Stolen 
Goods,"  §  12. 

52.  Alabama. —  Anderson  v.  State,  130  Ala. 
126,  30  So.  375;  Huggins  v.  State,  41  Ala. 
393. 

Louisiana. —  State  v.  Allemand,  25  La.  Ann. 
525. 

Misso.uri. —  State  v.  Mayer,  209  Mo.  391, 
107  S.  W.  1085. 

Neio  York. —  People  v.  Hartwell,  166  N.  Y. 
361,  59  N.  E.  929,  15  N.  Y.  Cr.  377. 

South  Carolina. —  State  v.  Crawford,  39 
S.  C.  343,  17  S.  E.  799. 

Yermont. —  State  v.  Bannister,  79  Vt.  524, 
65  Atl.  586. 

See  42  Cent.  Dig.  tit.  "  Receiving  Stolen 
Goods,"  §  10. 

The  averment  must  be  clear,  and  it  is  not 
sufficient  to  charge  defendant  with  "  know- 
ingly receiving"  the  stolen  property  or  state 
that  he  "  feloniously  "  received  it.  People  V. 
Hartwell,  166  N.  Y.  361,  59  N.  E.  929. 

Details  of  theft. —  The  indictment  need  not 
state  knowledge  of  the  details  of  the  theft, 
as  that  the  goods  were  stolen  from  a  par- 
ticular person.  State  v.  Sakowski,  191  Mo. 
635,  90  S.  W.  435. 

53.  California. —  People  v.  Avila,  43  Cal. 
196. 

Indiana. — Gandolpho  v.  State,  33  Ind,  439. 
loica. —  State  v.  Turner,  19  Iowa  144. 
Louisiana. —  State  v.  Hartleb,  35  La.  Ann. 
1180;  State  v.  Moultrie,  34  La.  Ann.  489. 
M.iryland. —  State  v.  Hodges,  55  Md.  127. 
Missouri. —  State  v.  Sakowski,  191  Mo.  635, 

00  S.  W.  435;  State  v.  Richmond,  186  Mo.  71, 
84  S.  W.  880. 

New  York. —  People  v.  Weldon,  111  N.  Y." 
569,  19  N.  E.  279;  Chatterton  v.  People,  15 
Abb.  Pr.  147  [overruling  People  v.  Johnson, 

1  Park.  Cr.  564]. 

Texas. —  Nourse  v.  State,  2  Tex.  App.  304. 

United  States.—  Rise  v.  U.  S.,  144  Fed.  374. 

See  42  Cent.  Dig.  tit.  "Receiving  Stolen 
Goods,"  §  10. 

It  is  otherwise  where  the  statute  specifies 
the  fraudulent  intent. 
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4.  Description  and  Ownership  of  Goods.  The  indictment  should  describe  the 
stolen  property  with  certainty  sufficient  to  apprise  defendant  of  the  property 
which  he  is  charged  with  stealing;  but  a  minute  description  of  such  property  is 
not  necessary .^^  In  the  case  of  stolen  money  the  number  and  denomination  of 
the  coins  should  be  specified.^^  Unless  the  statute  defining  the  crime  specifies  a 
minimum  value  Hmit,  the  value  of  the  goods  need  not  be  stated. The  ownership 
of  the  goods  must  be  averred." 

5.  Conviction  of  Thief.    Since  receiving  stolen  goods  is  a  substantive  offense, 
not  accessary  to  theft,  under  the  statutes,  the  indictment  need  not  allege  the 
conviction  of  the  principal  felon. 

6.  Name  of  Thief.  The  indictment  or  information  for  receiving  stolen  goods 
Heed  not  state  the  name  of  the  thief  or  person  from  whom  the  goods  were  received ; 


Alabama. — Anderson  v.  State,  130  Ala.  126, 
30  So.  375;  Holt  v.  State,  86  Ala.  599,  5  So. 
793;  Sellers  v.  State,  49  Ala.  357. 

District  of  Columbia. —  U.  S.  v.  Lowenstein, 
21  D.  C.  515. 

Indiana. —  Pelts  v.  State,  3  Blackf.  28. 

Nebraska. —  Darrah  v.  State,  65  Nebr.  201, 
90  N.  W.  1123. 

South  Carolina. —  State  v.  Crawford,  39 
S.  C.  343,  17  S.  E.  799. 

Tennessee. —  Rice  v.  State,  3  Heisk.  215; 
Hurell  V.  State,  5  Humphr.  68. 

See  42  Cent.  Dig.  tit.  "  Receiving  Stolen 
Goods,"  §  10. 

An  indictment  or  information  following  tlie 
words  of  the  statute  is  sufficient  in  general 
to  inform  defendant  of  the  cause  and  nature 
of  the  accusation  against  him.  People  v. 
Tilley,  135  Cal.  61,  67  Pac.  42;  State  v. 
Kosky,  191  Mo.  1,  90  S.  W.  454. 

54.  State  v.  Koskv,  191  Mo.  1,  90  S.  W. 
454.  But  see  Wells  v.  State,  90  Miss.  516, 
43  So.  610,  holding  that  an  indictment  for 
receiving  stolen  property,  which  fails  to  de- 
scribe the  property  with  the  same  particu- 
larity as  is  required  in  an  indictment  for 
larceny,  is  bad  on  demurrer. 

Illustrations. —  The  following  descriptions 
were  held  sufficient :  "  One  ten-dollar  green- 
back bill,  paper  currency,  lawful  money  of 
the  United  States"  (Rowland  v.  State,  140 
Ala.  142,  37  So.  245)  ;  "  thirty  yards  of  cloth 
and  one  coat "  { Com.  v.  Campbell,  103  Mass. 
436)  ;  "a  lot  of  brass  castings,  of  the  value 
of  thirty-one  dollars  and  eighty  cents  " — a 
more  particular  description  of  which  is  to  the 
grand  jurors  unknown "  ( Campbell  v.  Smith, 
(Miss.' 1895)  17  So.  441);  "two  cases  con- 
taining thirty-five  pairs  of  shoes "  ( State  v. 
Sakowski,  191  Mo.  635,  90  S.  W.  435); 
"  1,200  cigars  of  the  value  of  $42"  (State  v. 
Kosky,  191  Mo.  1,  90  S.  W.  454);  "two 
horses,  thirty  mares,  and  twenty  s^eldings " 
(State  V.  Hanna,  35  Oreg.  195,  57  Pac.  629). 
A  top  of  an  iron  box,  which,  when  stolen, 
had  been  separated  from  the  box,  was  suffi- 
ciently described  as  "  one  pound  of  iron," 
in  an  indictment  for  receiving  stolen  goods. 
State  V.  Horan,  61  N.  C.  571. 

The  following  was  held  to  be  insufficient: 
**  To  wit,  certain  lot  of  brass  fittings,  to  wit, 
400  |>ounds,  of  the  value  of  three  hundred 
dollars."  Brown  v.  State,  116  Ga.  559,  42 
S.  E.  795. 


The  description  must  be  of  the  property  as 
received,  not  as  stolen.  Gabriel  v.  State,  44 
Fla.  57,  32  So.  779. 

55.  Burney  v.  State,  87  Ala.  80,  6  So.  391; 
State  V.  Murphv,  6  Ala.  845 ;  Baggett  v.  State, 
69  Miss.  625,  13  So.  816. 

This  is  not  true  where  a  statute  makes  it 
unnecessary  to  be  stated  in  prosecution  for 
larceny  or  embezzlement.  Stone  v.  Com.,  67 
S.  W.  841,  24  Ky.  L.  Rep.  10. 

56.  People  v.  Rice,  73  Cal.  220,  14  Pac. 
851;  State  v.  Watson,  3  R.  I.  114. 

Where,  under  a  statute,  it  must  be  stated, 
the  aggregate  value  is  sufficient.  State  v. 
Gerrish,  78  Me.  20,  2  Atl.  129;  State  v.  Wat- 
son, 3  R.  I.  114. 

In  Texas  the  value  of  the  goods  received 
must  be  stated.  Sands  v.  State,  30  Tex.  App, 
578,  18  S.  W.  86. 

57.  OoZorac^o.— Miller  v.  People,  13  Colo. 
166,  21  Pac.  1025! 

Maine. —  State  v.  McAloon,  40  Me.  133. 

Missouri. —  State  v.  Pollock,  105  Mo.  App. 
273,  79  S.  W.  980. 

South   Carolina.  —  State    v.   Williams,   2  • 
Strobh.  229.     But  see  State  v.  Teideman.  4 
Strobh.  300. 

Texas. —  State  ^;.  Perkins,  45  Tex.  10;  Arcia 
V.  State,  28  Tex.  Adv.  198,  12  S.  W.  599; 
Brothers  v.  State,  22  Tex.  App.  447,  3  S.  W. 
737. 

United  States.— Kivhy  v.  U.  S.,  174  U.  S. 
47,  19  S.  Ct.  574,  43  L.  ed.  890. 

See  42  Cent.  Dig.  tit.  "  Receiving  Stolen 
Goods,"  §  13. 

The  person  from  whose  possession  the  goods 
were  stolen  need  not  be  named  in  the  indict- 
ment. Trail  v.  State,  (Tex.  Cr.  App.  1900) 
57  S.  W.  92. 

58.  See  supra,  II. 

59.  Swaggerty  v.  State,  9  Yerg.  (Tenn.) 
338. 

60.  Alabama. —  State  v.  Murphv,  6  Ala. 
845. 

California. —  People  v.  Clausen,  120  Cal. 
381,  52  Pac.  658;  People  r.  Ribolsi,  89  Cal. 
492,  26  Pac.  1082;  People  v.  Avila,  43  Cal. 
196. 

Dclaicarc. — State  v.  Wright,  2  Ponnew.  22 S, 
45  Atl.  395. 

Indiana-. —  Semon  v.  State,  158  Tnd.  55,  62 
N.  E.  625. 

loica. —  State  v.  Feuerhaken,  96  Iowa  299, 
65  N.  W.  299. 
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nor  need  the  indictment  or  information  allege  that  the  name  of  the  thief  or 
person  from  whom  the  goods  were  received  is  unknown. 

7.  Time  and  Place  of  Theft.  The  time  and  place  of  the  theft  need  not  be 
stated.  ®2 

8.  Conspiracy  Resulting  in  Various  Acts  of  Receiving.  An  indictment  is 
good  which  charges  several  defendants  with  a  joint  receiving,  in  pursuance  of  a 
conspiracy,  although  all  the  goods  were  received  at  different  times  and  places, 
and  all  were  not  present  on  each  occasion. 

9.  Various  Thefts  and  One  Act  of  Receiving.  An  indictment  charging  the 
receiving  of  goods  stolen  at  different  times  and  from  different  owners  is  good, 
provided  only  one  receiving  is  alleged. 

10.  Issues,  Proof,  and  Variance  —  a.  In  General.  There  is  no  variance  where 
the  indictment  states  that  the  goods  were  stolen"  and  the  proof  shows  that 
they  were  taken  by  burglary. 

b.  Name  of  Thief  or  Person  From  Whom  Stolen  Goods  Were  Received.  There 
is  a  conflict  in  the  cases  as  to  whether  it  is  necessary  to  prove  the  name  of  the 
thief  or  person  from  whom  the  stolen  goods  were  received  as  laid  in  the  indict- 
ment.   The  weight  of  authority  seems  to  hold  that  it  is  not  necessary. '^^ 


Louisio7ia. —  State  Laque,  37  La.  Ann. 
853;  State  v.  Moultrie,  34  La.  Ann.  489. 

Massachusetts. —  Com.  r.  Hogan,  121  Mass. 
373;  Com.  v.  Slate,  11  Gray  60. 

Mississippi. —  Campbell  v.  State,  (1895)  17 
So.  441. 

Missouri.—  State  v.  Guild,  149  Mo.  370,  5i) 
S.  W.  909,  73  Am.  St.  Rep.  395;  State  l\ 
Smith,  37  Mo.  58. 

Nebraska.—  Eeam  v.  State,  52  Nebr.  727,  73 
N.  W.  227. 

New  Mexico. —  Territory  v.  Claypool,  11 
N.  M.  568,  71  Pac.  463. 

Neio  Yor7^.— People  v.  Caswell,  21  Wend.  86. 

O/iio.— Shriedlev  v.  State,  23  Ohio  St. 
130. 

Oregon. —  State  v.  Hanna,  35  Oreg.  195,  57 
Pac.  629. 

Tennessee. —  Swaggerty  v.  State,  9  Yerg. 
338. 

England.— Rex  v.  Wheeler,  7  C.  &  P.  170, 
32  E.  C.  L.  556;  Pex  v.  Jervis,  6  C.  &  P.  156, 
25  E.  C.  L.  370. 

See  42  Cent.  Dig.  tit.  "  Receiving  Stolen 
Goods,"  §  11. 

Contra.—  Sault  v.  People,  3  Colo.  App.  502, 

34  Pac.  263;  Licette  v.  State,  75  Ga.  253; 
State  V.  Perkins,  45  Tex.  10 ;  Brothers  v. 
State,  22  Tex.  App.  447,  3  S.  W.  737.  The 
decision  in  State  v.  Perkins,  supra,  is  based 
on  State  v.  Beatty,  61  N.  C.  52,  in  which 
the  court  criticized  one  count  of  the  indict- 
ment, which  did  not  name  the  person  from 
whom  the  goods  were  received,  but  upheld  the 
indictment  on  another  which  did.  This  lat- 
ter case,  moreover,  rests  upon  State  v.  Ives, 

35  N.  C.  338,  at  the  time  of  which  a  receiver 
was  held,  under  the  law  of  North  Carolina, 
to  be  an  accessary  to  the  thief. 

61.  California. —  People  v.  Avila,  43  Cal. 
196. 

Florida. — Anderson  v.  State,  38  Fla.  3,  20 
So.  765. 

Indiana. —  Beuehert  v.  State,  165  Ind.  523, 
76  N.  E.  111. 

Louisiana. —  State  v.  Moultrie,  34  La.  Ann. 
489. 


O/i/o.— Shriedlev  v.  State,  23  Ohio  St. 
130. 

Rhode  Island. —  State  v.  Hazard,  2  R.  I. 
474,  60  Am.  Dec.  96. 

Wyoming. —  Curran  v.  State,  12  Wyo.  553, 
76  Pac.  577. 

United  States.— Kirhj  v.  U.  S.,  174  U.  S. 
47,  19  S.  Ct.  574,  43  L.  ed.  890. 

England. —  Rex  v.  Jervis,  6  C.  &  P.  156, 
25  E.  C.  L.  370. 

See  42  Cent.  Dig.  tit.  "  Receiving  Stolen 
Goods,"  §  11. 

62.  Alabama. —  Hester  v.  State,  103  Ala. 
83,  15  So.  857;  State  v.  Murphy,  6  Ala.  845. 

Indiana. —  Kaufman  v.  State,  49  Ind.  248; 
Holford  V.  State,  2  Blaekf.  103. 

Massachusetts. —  Com.  v.  Sullivan,  136 
Mass.  170. 

Michigan. —  People  v.  Smith,  94  Mich.  644, 
54  N.  W.  487;  People  v.  Goldberg,  39  Mich. 
545. 

South  Carolina. —  State  t;.  Crawford,  39 
S.  C.  343,  17  S.  E.  799. 

See  42  Cent.  Dig.  tit.  "Receiving  Stolen 
Goods,"  §  12. 

63.  People  v.  Stein,  1  Park.  Cr.  (N.  Y.) 
202.  But  see  Smith  v.  State.  59  Ohio  St.  350, 
52  N.  E.  826. 

64.  People  v.  Hartwell,  166  N.  Y.  361,  59 
K  E.  929;  Smith  v.  State,  59  Ohio  St.  350, 
52  N.  E.  826. 

65.  State  v.  Turner,  19  Iowa  144.  But 
under  a  statute  providing  for  punishment  of 
receivers  of  goods  taken  by  burglary  or  house- 
breaking there  can  be  no  conviction  where 
the  goods  were  taken  otherwise.  State  v. 
Sanford,  1  Nott  &  McC.  (S.  C.)  512. 

66.  State  v.  Murphy,  6  Ala.  845 ;  People  v. 
Clausen,  120  Cal.  381,  52  Pac.  658;  State  v. 
Coppenburg,  2  Strobh.  (S.  C.)  273.  Contra, 
Huggins  V.  People,  135  111.  245,  25  K  E.  1002, 
25  Am.  St.  Rep.  357;  Henningberg  v.  State, 
(Tex.  Cr.  App.  1903)  72  S.  W.  175;  Moseley 
V.  State,  36  Tex.  Cr.  578,  37  S.  W.  736,  38 
S.  W.  197. 

Some  of  the  decisions  to  the  effect  that  the 
name  of  the  thief  must  be  proven  as  laid 
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c.  Ownership  of  Stolen  Property.  The  ownership  of  the  property  must  be 
proven  as  laid  in  the  indictment. 

d.  Proof  of  One  Conjunctive  Charge.  Where  the  indictment  charges  both 
receiving  and  conceahng  or  aiding  in  concealing,  the  offense  is  established  by  proof 
of  either  of  the  modes. 

e.  Receiving  Embezzled  Goods  on  Indictment  For  Receiving  Stolen  Goods. 
Where  receiving  stolen  goods  is  a  crime  distinct  from  receiving  embezzled  goods 
there  can  be  no  conviction  of  the  former  on  proof  of  the  latter. 

f.  Receipt  of  Part  of  Property  Specified  in  Indictment.  Where  the  indict- 
ment charges  the  receipt  of  several  articles,  proof  of  the  receipt  of  one  of  them 
is  sufficient  to  support  a  conviction. 

g.  Separate  Conviction  on  Indictment  For  Joint  Receiving.  On  an  indict- 
ment of  several  individuals  for  a  joint  receiving  one  of  them  may  be  convicted 
of  a  separate  receiving,  and  the  others  acquitted. 

B.  Pleas.  A  plea  of  guilty  must  be  specific,  where  only  a  part  of  the  various 
articles  named  in  the  indictment  are  acknowledged  to  have  been  received. '^^ 

C.  Evidence    —  l.  burden  of  Proof.    In  a  prosecution  for  receiving  stolen 


arise  from  the  peculiar  forms  of  the  indict- 
ments. Thus  in  Com.  v.  King,  9  Cush.  (Mass.) 
284,  A  was  indicted  in  one  count  for  larceny 
and  B  in  another  for  receiving  the  goods  so 
taken  by  A,  and  A  being  acquitted  on  the 
ground  that  the  evidence  showed  embezzle- 
ment it  was  held  that  B  could  not  be  con- 
victed. See  also  Rex  v.  Woolford,  1  M.  &  Rob. 
384. 

Likewise,  according  to  the  better  rule,  it  is 

not  necessary  to  prove  that  the  name  of  the 
thief  was  unknown  as  alleged  in  the  indict- 
ment. Semon  v.  State,  158  Ind.  55,  62  N.  E. 
C25;  Curran  v.  State,  12  Wyo.  553,  76  Pac. 
577.  Contra,  Foster  v.  State,  106  Ind.  272, 
6  N.  E.  641;  McKay  v.  State,  49  Tex.  Cr. 
118,  90  S.  W.  653. 

67.  State  v.  Wright,  2  Pennew.  (Del.)  228, 
45  Atl.  395;  Com.  v.  Billings,  167  Mass.  283, 
45  N.  E.  910;  Brooks  v.  State,  5  Baxt.  (Tenn.) 
607;  Bryan  v.  State,  (Tex.  Cr.  App.  1908) 
111  S.  W.  1035. 

Proof  of  ownership. —  In  an  indictment  for 
receiving  stolen  goods,  an  allegation  of  owner- 
ship in  a  corporation  is  supported  by  proof 
of  ownership  in  a  corporation  de  facto.  But- 
ler V.  State,  35  Fla.  246,  17  So.  551.  But 
under  an  indictment  charging  that  the  prop- 
erty stolen  was  that  of  N,  a  corporation,  no 
conviction  can  be  had  on  proof  that  it  was 
the  property  of  N,  an  individual.  Aldrich  v. 
People,  225  111.  610,  80  N.  E.  320.  So  on  a 
trial  for  receiving  stolen  property,  the  mere 
fact  that  the  articles  in  question  are  similar 
in  each  case  to  the  property  kept  for  sale 
by  the  person  alleged  in  the  indictment  to 
be  the  owner  is  not,  without  identification 
or  other  corroborating  circumstances,  suffi- 
cient to  establish  the  ownership  as  alleged. 
Com.  V.  Billings,  167  Mass.  283,  45  N.^  E. 
910. 

68.  State  v.  Nelson,  29  Me.  329 ;  Stevens  v. 
(\)m.,  6  i\[etc.  (Mass.)  241. 

Where  an  indictment  charges  that  defend- 
ant "  (lid  buy,  receive  and  aid  in  lh(>  con- 
cealment," using  the  conjunctive,  "  and," 
where  the  statute  uses  tlie  disjunctive,  "  or," 
there  may  be  a  conviction  on  proof  of  con- 


cealing only.  Territory  v.  Neatlierlen,  13 
N.  M.  491,  85  Pac.  1044.  But  on  an  indict- 
ment for  buying  or  receiving  stolen  goods 
there  cannot  be  a  conviction  on  proof  of 
concealing  or  aiding  in  the  concealment. 
Huggins  V.  State,  41  Ala.  393. 

69.  Com.  V.  King,  9  Cush.  (Mass.)  284; 
State  V.  Fink,  186  Mo.  50,  84  S.  W.  921. 

70.  Alabama. —  State  v.  Murphy,  6  Ala. 
845. 

California. —  People  v.  Fitzpatrick,  80  Cal. 
538,  22  Pac.  215. 

I^eio  ror/i;.— People  v.  Wiley,  3  Hill  194. 

Pennsylvania. —  Com.  v.  Johnson,  133  Pa. 
St.  293,  19  Atl.  402. 

Rhode  Island. —  State  v.  Watson,  3  R.  I. 
114. 

See  42  Cent.  Dig.  tit.  "Receiving  Stolen 
Goods,"  §  14. 

71.  Com.  V.  Billings,  167  Mass.  283,  45 
N.  E.  910;  Com.  V.  Slate,  11  Gray  (Mass.) 
60 ;  State  v.  Smith,  37  Mo.  58 ;  U.  S.  v.  Mont- 
gomery, 26  Fed.  Cas.  No  15,800,  3  Sawv. 
544. 

Under  the  law  formerly  existing  in  Eng- 
land, and  still  surviving  in  some  of  the  United 
States,  only  one  of  the  parties  so  indicted 
could  be  convicted  of  a  separate  receivins:. 
Wheeler  v.  State,  (Miss.  1898)  24  So.  310 
(holding  that  when  an  indictment  charges 
two  persons  jointly  with  receiving  stolen 
goods,  and  evidence  is  introduced  of  a  re- 
ceiving by  one,  tlie  court  should  exclude  it, 
or  compel  the  prosecutor  to  elect  on  which 
transaction,  and  against  which  defendant,  he 
will  ask  for  a  verdict)  ;  Reg.  r.  Dovey,  4  Cox 
C.  C.  428,  2  Den.  C.  C.  86,  15  Jur.'  230,  20 
L.  J.  M.  C.  105,  T.  &  M.  411,  2  Eng.  L.  &  Eq. 
532 ;  Reg.  v.  Messingham,  2  Moody  C.  C. 
257.  This  rule,  the  reason  for  which  has 
never  been  clearly  slunvn,  has  been  changed 
by  statute  in  England,  so  that  any  number 
of  the  ]);nties  jointly  indicted  may  be  con- 
vict(Ml  of  so])nrato  receiving.  St.  24  &  25  Viet, 
c.  9(i.      9  1. 

72.  O'Connoll  r.  Com.,  7  IMetc.  (Mass.)  460. 

73.  As  to  presumption  from  recent  posses- 
sion see  infra,  V,  C,  3,  d. 
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property,  the  burden  is  on  the  state  to  prove  the  steaHng  of  the  property."^*  But 
the  recent  possession  of  stolen  property  casts  on  defendant  the  burden  of  explaining 
his  possesssion.^^ 

2.  Admissibility  —  a.  Character,  Habits,  and  Cireumstanees  of  Life  of  Defend- 
ant. Evidence  of  the  character,  habits,  and  circumstances  of  life  of  defendant 
is  admissible. 

b.  Cireumstanees  of  Reeeiving.  Evidence  of  unusual  circumstances  under 
which  the  goods  were  received  is  admissible  on  behalf  of  the  state  to  prove  guilty 
knowledge,  as  that  they  were  obtained  at  a  late  hour  of  the  night  or  for  a  price 
greatly  under  value. '^^  On  the  other  hand  it  is  competent  for  the  accused  to  tes- 
tify in  his  own  behalf  when,  from  whom,  how,  and  under  what  circumstances 
he  received  the  stolen  property,  and  what  was  done  and  said  at  the  time  in  con- 
nection with  the  receipt  of  it  by  himself;  such  facts  being  a  part  of  the  res  gestcB^^ 

e.  Circumstantial  Evidence  of  Receipt.  Evidence  of  the  receipt  of  the  stolen 
goods  which  is  purely  circumstantial  may  be  admissible. 

d.  Delivery  to  Defendant.  In  a  prosecution  for  concealing  stolen  propertj^, 
it  was  proper  for  the  state  to  show  by  one  participating  in  the  larceny  that  he 
delivered  the  property  to  defendant. 


74.  Boyd  v.  State,  150  Ala.  101,  43  So.  204. 

75.  Boyd  v.  State,  150  Ala.  101,  43  So.  204. 

V/here  a  party  in  possession  of  property  re- 
cently stolen  gives  an  exculpatory  explanation 
of  his  possession  which  is  reasonable  or 
probable,  the  burden  devolves  upon  the  state 
to  prove  its  falsity.  Brothers  v.  State,  22 
Tex.  App.  447,  3  S.  W.  737.  See  also  Estes 
V.  State,  23  Tex.  App.  600,  5  S.  W.  176. 

76.  See  cases  cited  infra,  this  note. 

Evidence  of  defendant's  character  is  ad- 
missible, Avhether  the  other  evidence  of  his 
guilt  is  strong  or  not,  and  the  weight  of  it 
is  to  be  left  to  the  jury.  Com.  v.  Leonard, 
140  Mass.  473,  4  N.  E.  96,  54  Am.  Rep.  485. 
The  failure  of  defendant,  a  junk  dealer,  to 
keep  a  book,  as  required  by  law,  wherein  all 
articles  purchased  by  him  are  to  be  entered, 
may  be  shown  in  a  prosecution  against  him 
for  receiving  stolen  property.  Com.  v. 
Leonard,  140  Mass.  473,  4  N.  E.  96,  54  Am. 
Rep.  485.  Evidence  of  the  kind  of  shop 
which  defendant  kept,  and  the  business  which 
he  there  carried  on,  was  admissible  to  inform 
the  jury  of  his  habitual  occupation  and  the 
consequent  opportunity  to  commit  the  offense. 
Com.  V.  Campbell,  103  Mass.  436.  Evidence 
of  the  character  of  the  parties  who  frequented 
defendant's  house  was  held  to  be  competent 
in  Goodman  v.  State,  141  Ind.  35,  39  N.  E. 
939.  Contra,  People  v.  Pierpont,  1  Wheel. 
Cr.  (N.  Y.)  139. 

77.  Alabama. —  Boyd  v.  State,  150  Ala.  101, 
43  So.  204. 

Georgia. —  Licette  v.  State,  75  Ga.  253. 

Illinois.— Guntlier  v.  People,  139  111.  526, 
28  ^.  E.  1101. 

Michigan. —  People  v.  Pitcher,  15  Mich.  397. 

^eio  Jersey. —  State  v.  Goldman,  65  N.  J.  L. 
394,  47  Atl.  641. 

New  York. —  People  v.  Schooley,  149  N.  Y. 
99,  43  N.  E.  536;  Copperman  v.  People,  56 
N.  Y.  591. 

Texas.— Murio  v.  State,  31  Tex.  Cr.  210, 
20  S.  W.  356. 

See  42  Cent.  Dig.  tit.  "  Receiving  Stolen 
Goods,"  §  15. 
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The  low  price  paid  is  not,  taken  alone,  pre- 
sumptive evidence  of  guilty  knowledge.  Sar- 
torious  V.  State,  24  Miss.  602.  Evidence 
that  defendant,  a  second-hand  retailer  of 
cloth,  according  to  the  custom  of  his  trade, 
did  not  generally  pay  full  price  for  clothing 
and  bought  out  of  season  and  at  reduced 
prices,  was  admissible  to  rebut  the  inference 
of  guilty  knowledge  from  the  fact  that  the 
goods  were  bought  at  a  low  price.  Andrews 
V.  People,  60  111.  354.  And  the  fact  that 
the  alleged  receiver  of  stolen  goods  purchased 
them  at  a  price  much  below  their  value  is 
not  alone  sufficient  to  sustain  a  conviction. 
Minor  v.  State,  55  Fla.  90,  45  So.  818. 

Fair  price  paid  for  goods. —  In  order  to 
prove  lack  of  guilty  knowledge  and  intent 
it  may  be  shown  that  defendant  paid  a  fair 
price  for  the  goods.  Estes  v.  State,  23  Tex. 
App.  600,  5  S.  W.  176. 

Evidence  that  a  junk  dealer  failed  to  enter 
a  description  of  the  goods  in  a  book,  as  re- 
quired by  a  city  ordinance,  is  admissible  to 
show  that  he  knew  they  were  stolen.  People 
V.  Clausen,  120  Cal.  381,  52  Pac.  658. 

78.  State  v.  Bethel,  97  N.  C.  459,  1  S.  E. 
551.  See  also  Wills  v.  People,  3  Park.  Cr. 
(K  Y.)  473. 

79.  Circumstantial  evidence  of  "receipt. — 
Evidence  that  defendant  was  a  poor  man, 
and  showed  signs,  after  the  theft,  of  a  great 
increase  in  prosperity,  was  held  admissible 
in  a  prosecution  for  receiving  stolen  money. 
Martin  v.  State,  104  Ala.  71,  16  So.  82.  In 
such  case  the  evidence  need  not  show  that 
the  money  was  actually  identified.  State  y. 
Murphy,  6  Ala.  845.  In  a  prosecution  for 
receiving  stolen  goods,  certain  papers  pro- 
duced from  a  closet  to  which  there  was  evi- 
dence that  defendant  had  access,  which 
papers,  as  the  testimony  also  tended  to  show, 
were  wrappers  of  the  stolen  goods,  were  ad- 
missible in  evidence.  Com,  v.  Mullen,  150 
Mass.  394,  23  N.  E.  51.  See  also  State  v. 
Robens,  79  S.  C.  542,  60  S.  E."  442,  1110. 

80.  Oddo  V.  State,  152  Ala.  51,  44  Se. 
646. 
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e.  Guilty  Knowledge  of  Larceny — (i)  Statement  of  Defendant  by 
Which  Goods  Are  Discovered.  A  statement  of  defendant,  even  though 
made  under  a  promise  to  reward  and  not  to  prosecute,  as  a  result  of  which  the 
stolen  goods  are  found,  is  admissible  as  showing  defendant's  knowledge  of  the 
place  where  they  were  concealed. 

(ii)  Character  of  Person  From  Whom  Goods  Were  Received. 
Evidence  is  admissible  showing  that  defendant  knew  that  the  person  from  whom 
he  received  the  goods  bore  a  disreputable  character. 

(ill)  False  Explanation  of  Possession  of  Goods.  False  and  con- 
tradictory statements  of  the  accused  in  explanation  of  his  possession  of  the  stolen 
goods  are  admissible  to  show  guilty  knowledge. 

(iv)  Receipt  of  Other  Stolen  Goods  by  Defendant.  Evidence  of 
the  receipt  of  other  stolen  goods  by  defendant  at  a  time  not  remote  from,  and 
under  circumstances  connected  with,  the  receipt  in  question  is  admissible  to  show 
guilty  knowledge;  and  generally  it  must  be  shown  that  the  goods  were  received 
from  the  same  person.*^  According  to  the  better  rule,  it  is  not  necessary  to  show 
that  the  goods  were  stolen  from  the  same  person,  since  that  is  not  essential  in 
order  to  show  that  defendant  had  notice  of  the  character  of  the  goods;     but  it 


81.  Rice  V.  state,  3  Heisk.  (Tenn.)  215, 
225. 

Where  the  statement  is  a  confession  of 

guilt  it  is  not  admissible  as  such,  but  evi- 
dence of  the  facts  resulting  from  such  inad- 
missible confession  may  be  received.  War- 
wickshalFs  Case,  1  Leach  C.  C.  298,  where 
it  was  said  that  "  the  most  that  is  proper 
to  be  left  with  the  jury  -  is  the  fact  of  the 
witness  having  been  directed  by  the  prisoner 
where  to  find  the  goods,  and  his  having  found 
them  accordingly." 

82.  Licette  v.  State,  75  Ga.  253;  Com.  v. 
Billings,  167  Mass.  283,  45  N.  E.  910;  State 
V.  Goldblat,  50  Mo.  App.  186. 

Good  reputation. —  It  is  competent  for  de- 
fendant to  bring  evidence  of  the  good  reputa- 
tion of  the  person  from  whom  the  goods  were 
received.  Jenkins  v.  State,  62  Wis.  49,  21 
N.  W.  232. 

83.  Gunther  v.  People,  139  111.  526,  28 
N.  E.  1101;  State  v.  Mayer,  45  Iowa  698. 

Evidence  is  admissible  of  suspicious  acts 
and  remarks  of  defendant  when  the  goods 
were  discovered  in  his  possession.  State  v. 
Guild,  149  Mo.  370,  50  S.  W.  909,  73  Am. 
St.  Rep.  395. 

84.  Connecticut. —  State  v.  Ward,  49  Conn. 
429. 

District  of  Columbia. —  See  Gassenheimer 
V.  U.  S.,  26  App.  Cas.  432,  holding  that  where 
a  person  is  accused  of  having  received  em- 
bezzled property,  proof  of  guilty  knowledge 
at  the  time  of  the  receipt  of  the  property 
cannot  be  supplied  or  aided  by  proof  of  the 
receipt  or  possession  of  other  like  property 
not  shown  to  have  been  property  also  em- 
bezzled. 

Illinois. —  Lipsey  v.  People,  227  111.  364,  81 
N.  E.  348. 

Indiana.— Benchert  v.  State,  165  Ind.  523, 
70  N".  E.  Ill;  Goodman  v.  State,  141  Ind. 
35,  39  N.  E.  939. 

Toma.—  Seo  State  v.  Scott,  136  Iowa  152, 
113  N.  W.  758. 

Kentucky.— I)e\oto  v.  Com.,  3  Mete.  417. 


Nebraska. —  Goldsberry  v.  State,  66  Nebr. 
312,  92  K  v\^,  906. 

NeiD  York. —  People  v.  McClure,  148  N. 
95,  42  N.  E.  523;  People  v.  Doty,  73  N.  Y.  App. 
Div.  78,  76  N.  Y.  Suppl.  630  [affirmed  in  175 
N.  Y.  164,  67  N.  E.  303 J;  Coleman  v.  People, 
58  N.  Y.  555;  Copperman  y.  People,  56  N.  Y. 
591;  Coleman  v.  People,  55  N.  Y.  81;  People 
V.  Rando,  3  Park.  Cr.  335. 

Ohio.—  Shriedley  v.  State,  23  Ohio  St.  139. 

Pennsylvania. —  Com.  v.  Johnson,  133  Pa. 
St.  293,  19  Atl.  402. 

South  Carolina-. —  State  v.  Crawford,  39 
S.  C.  343,  17  S.  E.  799. 

Texas. —  Harwell  v.  State,  22  Tex.  App. 
251,  2  S.  W.  606. 

England. —  Rex  v.  Davis,  6  C.  &  P.  177,  25 
E.  C.  L.  381. 

See  42  Cent.  Dig.  tit.  "  Receiving  Stolen 
Goods,"  §  16. 

It  is  essential  that  there  be  some  connec- 
tion between  the  circumstances  of  the  two 
receivings.  State  v.  Levich,  128  Iowa  372, 
104  N.  W.  334;  State  v.  Feuerhaken,  96 
Iowa  299,  65  N.  W.  299;  Coleman  v.  People, 
55  N.  Y,  81;  People  v.  Weisenberger,  73  N.  Y. 
App.  Div.  428,  77  N.  Y.  Suppl.  71;  Shriedley 
V.  State,  23  Ohio  St.  130;  Com.  v.  Johnson, 
133  Pa.  St.  293,  19  Atl.  402;  Kilrow  v.  Com., 
89  Pa.  St.  480;  Com.  v.  Charles,  3  Leg.  Gaz. 
(Pa.)  336. 

The  other  stolen  goods  may  have  been  re- 
ceived after,  as  well  as  before,  the  receipt 
of  the  goods  in  question.  Goldsberry  v. 
State,  66  Nebr.  312,  92  N.  W.  900;  People 
V.  Weisenberger,  73  N.  Y.  App.  Div.  428,  77 
N.  Y.  Suppl.  71.  But  there  must  have  been 
a  close  connection  between  the  two  transac- 
tions in  point  of  time  or  circumstance.  Peo- 
ple V.  Willard,  92  Cal.  482,  28  Pac.  585; 
Bismark  v.  State,  45  Tex.  Cr.  54,  73  S.  W. 
965. 

85.  State  v.  Ward,  49  Conn.  429;  Coleman 
V.  People,  58  N.  Y.  555 ;  Copperman  r.  Peo- 
ple, 50  N.  Y.  591.  Contra.  Rex  v.  Davis.  6 
C.  &  P.  177,  25  E.  C.  L.  381. 
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must  appear  that  they  were  received  with  knowledge  that  they  were  stoleii;  since 
the  only  ground  on  which  this  evidence  is  admissible  is  to  show  that  defendant  had 
been  put  on  his  guard  as  to  the  questionable  nature  of  his  dealings. 

(v)  Shielding  Thief.  It  is  competent  to  show  that  defendant  failed  to 
detect  the  thief  so  that  he  might  be  brought  to  justice,  when  the  fact  of  the  theft 
was  brought  to  his  attention,  or  that  he  was  anxious  that  the  thief  should  abscond/^ 

(vi)  Theft  of  Other  Goods  From  Same  Owner.  Evidence  of  thefts  of 
other  goods  from  the  owner  of  the  goods  in  question  by  the  same  thief  is  not 
admissible  where  such  thefts  were  in  no  way  connected  with  the  present 
transaction.^^ 

(vii)  Thief's  Claim  of  Ownership.  In  order  to  show  lack  of  guilty 
knowledge  on  account  of  the  plausible  acts  of  the  thief,  defendant  may  bring 
evidence  of  the  former's  claim  of  ownership  on  a  prior  attempt  to  sell  the  same 
goods  to  another  party. 

f.  Other  Thefts.  Evidence  that  the  alleged  thief  had  stolen  other  goods  of 
the  same  kind  is  irrelevant. '^'^ 

g.  Prior  Arrangements  and  Conversations  With  Thief  or  Person  From  Whom 
the  Goods  Were  Received.  Evidence  of  arrangements  and  conversations  between 
defendant  and  the  thief  or  other  person  from  whom  the  goods  were  received, 
prior  to  the  receiving,  is  admissible  as  a  part  of  the  res  gestoe.^^ 

h.  Record  of  Indictment,  Judgment  of  Conviction,  and  Sentence  of  Tiiief  on 
Another  Trial.  •  There  is  a  conflict  of  opinion  as  to  the  admissibility  of  the  record 
of  the  indictment,  judgment  of  conviction,  and  sentence  of  the  alleged  thief  in 
another  trial.  It  has  sometimes  been  admitted  to  prove  the  theft;  but  the 
better  rule,  confirmed  by  the  supreme  court  of  the  United  States,  is  that  such 
evidence  is  not  admissible,  on  the  ground  that  the  former  proceedings,  being 
res  inter  alios  acta,  should  not  be  allowed  to  prejudice  defendant. 


86.  Reg.  l:  Oddv,  5  Cox  C.  C.  210,  2  Den. 
C.  C.  264,  15  Jur.  517,  20  L.  J.  M.  C.  198, 
T.  &  M.  593.  But  see  State  v.  Jacob,  30 
S.  C.  131,  8  S.  E.  698,  14  Am.  fet.  Rep.  897. 

87.  Adams  v.  State,  52  Ala.  379;  People  v. 
Pitcher,  15  Mich.  397. 

88.  Sclmltz  V.  People,  210  111.  196,  71  N.  E. 
405.  Contra,  People  v.  Grossman.  168  N.  Y. 
47,  60  N.  E.  1050,  15  N.  Y.  Cr.' 527.  This 
case  is  not  supported  by  former  cases  on 
which  it  was  based,  viz.,  People  v.  McClure, 
148  N.  Y.  95,  42  N.  E.  523,  and  Coleman  v. 
People,  58  N.  Y.  555.  In  these  cases  the  evi- 
dence was  not  merely  of  goods  stolen  from 
the  same  owner  by  the  same  thief,  but  of 
stolen  goods  received  hy  defendant  from  tlie 
sam.e  thief. 

89.  Harwell  v.  State,  22  Tex.  App.  251,  2 
S.  W.  606.  So  also  it  has  been  held  that  a 
bill  of  sale  of  the  goods  claimed  to  have 
been  purchased  is  admissible  in  evidence, 
even  if  not  properly  witnessed  and  acknowl- 
edged by  law.  Territory  i\  Claypool,  UN.  M. 
568,  7l'  Pac.  463. 

For  the  same  purpose  evidence  of  a  con- 
versation of  defendant  with  the  thief  after 
the  latter's  arrest  for  the  theft  is  admissible. 
Durant  v.  People,  13  Mich.  351. 

90.  Mclntire  r.  State,  10  Ind.  26. 

91.  Florida. —  Anthony  v.  State,  44  Fla.  1, 
32  So.  818. 

Massachusetts. —  Com.  v.  Jenkins,  10  Gray 
485. 

Missouri. —  State  v.  Smith,  37  Mo.  58. 
l^eio  York. —  People  v.  Doty,  73  N.  Y.  App. 
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Div.  78,  76  N.  Y.  Suppl.  630  [affirmed  in 
175  N.  Y.  164,  67  N.  E.  303]. 

Texas.— Sisk  v.  State,  (Cr.  App.  1897)  42 
S.  W.  985. 

See  42  Cent.  Dig.  tit.  "  Receiving  Stolen 
Goods,"  §  15. 

Conversations  between  the  thieves  before 
and  after  the  commission  of  the  theft  are 
admissible  to  show  how  it  was  planned  and 
accomplished,  being  part  of  the  res  gestae. 
State  V.  Smith,  37  Mo.  58. 

To  show  guilty  knowledge  evidence  is  ad- 
missible of  conversations  between  defendant 
and  the  thief,  on  occasions  of  former  receipts 
of  stolen  goods.  Copperman  v.  People,  56 
N.  Y.  591. 

93.  Stripland  v.  State,  114  Ga.  843,  40 
S.  E.  993;  Cooper  v.  State,  29  Tex.  App.  8, 
13  S.  W.  1011,  25  Am.  St.  Rep.  712;  U.  S. 
V.  Montgomery,  26  Fed.  Cas.  No.  15,800,  3 
Sawy.  544. 

93.  Com.  V.  Elisha,  3  Gray  (Mass.)  460; 
Kirby  v  U.  S.,  174  U.  S.  47,  19  S.  Ct.  574, 
43  L.  ed.  800  (where  it  was  held  that  the  pro- 
vision of  the  act  of  March  3,  1875,  c.  144, 
§  2,  that  a  judgment  of  conviction  of  a 
thief  in  anotlier  trial  "  shall  be  conclusive 
evidence  in  the  prosecution  against  said  re- 
ceiver that  the  property  of  the  United  States 
therein  described  h.qs  been  embezzled,  stolen 
or  purloined  "  violates  the  clause  of  the  con- 
stitution of  the  United  States,  declaring  that, 
in  all  criminal  prosecutions,  the  accused  shall 
be  confronted  with  the  witnesses  against 
him)  ;  Keable  v.  Payne,  8  A.  &  E.  555,  3 
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i.  Theft  of  Goods  —  (i)  In  General.  The  testimony  of  the  person  named 
in  the  indictment  as  owner  of  the  goods  is  admissible  to  prove  the  theft. -^"^ 

(ii)  Admissions  and  Confessions  of  Thief.  There  is  a  conflict  of 
opinion  as  to  whether  admissions  and  confessions  of  the  thief,  not  made  in  the 
presence  of  the  accused,  are  admissible  to  prove  that  the  goods  were  stolen. '^■^ 

j.  Value  of  Property  Stolen.  Where  the  question  of  the  value  of  the  stolen 
property  is  an  issue  the  owner  may  state  what  its  value  was  to  him.*^^ 

3.  Sufficiency  —  a.  Guilty  Knov/Iedge  of  Larceny.  The  evidence  must  show 
beyond  a  reasonable  doubt  that  defendant  knew  when  he  received  the  goods  that 
they  had  been  stolen;  but  it  need  not  be  shown  that  he  knew  they  had  been 
stolen  from  the  particular  person  named  in  the  indictment. 

b.  Intent.  While  it  is  necessary  that  a  fraudulent  intent  be  proven,  it  has 
sometimes  been  held  that  proof  that  stolen  goods  were  received  with  guilty  knowl- 
edge is  sufficient  proof  of  the  intent  to  defraud  the  owner;  ^  but  the  better  rule 
seems  to  be  that  such  evidence  taken  alone  is  insufficient,  for  the  reason  that  the 
goods  may  have  been  received  with  the  intent  to  restore  them  to  the  owner.- 

c.  Identity  of  Goods  Received  With  Those  Stolen.  While  the  identity  of  the 
articles  received  with  those  stolen,  as  alleged  in  the  indictment,  must  be  shown 
beyond  a  reasonable  doubt,^  the  identification  need  not  be  direct  and  absolute,  but 
circumstantial  evidence  is  admissible  to  show  it.*    And  the  proof  must  agree 


Jur.  40,  7  L.  J.  Q.  B.  218,  3  N.  &  P.  531,  1 
W.  W.  &  H.  383,  35  E.  C.  L.  728. 

Judgment  of  acquittal. —  For  the  same  rea- 
son defendant  cannot  offer  in  evidence  the 
judgment  acquitting  the  thief  in  another 
trial.  State  v.  Sweeten,  75  Mo.  App.  127. 

94.  People  v.  Hartwell,  166  N.  Y.  361,  59 
N.  E.  929. 

95.  Admissible. —  Lipsey  v.  People,  227  111. 
364,  81  N.  E.  348;  State  v.  Sweeten,  75  Mo. 
App.  127;  Tucker  v.  State,  23  Tex.  App.  512, 
5  S.  W.  180. 

Not  admissible. — Lunsford  v.  Com.,  63  S.  W. 
781,  23  Ky.  L.  Rep.  709;  Keable  v.  Payne, 
8  A.  &  E.  555,  3  Jur.  40,  7  L.  J.  Q.  B.  218, 
3  N.  &  P.  531,  1  W.  W.  &  H.  383,  35  E.  C.  L. 
728.  See  also  Com.  v.  Elisha,  3  Gray  (Mass.) 
480. 

As  to  testimony  of  accomplices  generally 
see  Criminal  Law,  12  Cyc.  445. 

Where  the  confession  is  made  in  the  pres- 
ence of  the  accused  there  is  no  objection  to 
its  admission.  Rex  v.  Robinson,  4  F.  &  F. 
43. 

96.  Cohen  v.  State,  50  Ala.  108.  See  also 
State  r.  Feiss.  (N.  J.  10O7)   66  Atl.  418. 

97.  Minor  v.  State,  55  Fla.  90,  45  So.  818; 
Stripland  r.  State,  114  Ga.  843,  40  S.  E. 
993;  Sanford  r.  State,  4  Ga.  Apn.  449,  61 
S.  E.  741;  Lunsford  v.  Com.,  63  S.  W.  781,  23 
Ky.  L.  Rep.  709.    See  also  supra,  TIT,  B. 

The  knowledge  may  be  inferred  from  cir- 
cumstances surrounding  the  receiving.  State 
V.  Freedipan,  3  Pt^nnew.  ^03,  53  Atl. 

356;  Lipsey  v.  People,  227  111.  364,  81  N.  E. 
348;  Delahovde  ?;.  People,  212  111.  554,  72 
N.  E.  732 ;  'state  v.  Goldman,  65  N.  J.  L. 
394,  47  Atl.  641.  Guilty  knowledge  cannot 
be  ini";Mr(Ml  from  tlie  inade(]U?ey  of  V'<^  price 
l)aid  alone.  Sartorious  v.  State,  24  Miss, 
602;  Trail  ?•.  State,  (Tex.  Cr.  App.  .1900) 
57  S.  W.  92.  Nor  can  it  be  inferred  from 
mere  possession  of  the  stolen  property. 
State  V.  Freedman,  3  Pennew.   (Del.)  40*3. 


53  Atl.  356;  Castleberry  v.  State,  35  Tex. 
Cr.  382.  33  S.  W.  875,  60  Am.  St.  Rep.  53; 
Tolliver  v.  State,  25  Tex.  App.  600,  8  S.  W. 
806.  See  also  Dalton  v.  State,  (Tex.  Cr. 
App.  1907)  103  S.  W.  935.  But  evidence 
of  possession  after  denial  thereof  may  be 
sufficient.    Huggins  v.  People,  135  111.  243, 

25  N.  E.  1002,  25  Am.  St.  Hep.  357;  State 
V.  Miller,  159  Mo.  113,  60  S.  W.  67;  State 
V.  Sweeten,  75  Mo.  App.  127.  So  evidence 
of  concealing  goods  received  under  suspicious 
circumstances  may  suffice  to  show  knowledge. 
Collins  V.  State,  33  Ala.  434,  73  Am.  Dec. 
426.    See  also  supra,  III,  B. 

98.  State  v.  Sakowski,  191  Mo.  635,  90 
S.  W.  435. 

99.  Nourse  v.  State,  2  Tex.  App.  304.  See 
also  Bryan  v.  State,  (Tex.  Cr.  App.  1908) 
111  S.  W.  1035.    And  see  supra.  III,  C. 

1.  U.  S.  V.  Lowenstein,  21  D.  C.  515;  State 
V.  Smith,  88  Iowa  1,  55  N.  W.  16. 

2.  State  V.  Sweeten,  75  Mo.  App.  127; 
Goldsberry  h\  State,  66  Nebr.  312,  92  N.  W. 
906;  People  v.  Weisenberger,  73  N.  Y.  App. 
Div.  428,  77  N.  Y.  Suppl.  71;  Arcia  r.  State, 

26  Tex.  App.  193,  9  S.  W.  G85. 

It  is  sufficient  when  taken  with  evidence 
that  the  accused  afterward  attempted  to  soli 
the  property.  People  v.  Flechter.  44  N.  Y. 
App.  Div.  199,  00  N.  Y.  Suppl.  777.  14  N.  Y. 
Cr.  328. 

3.  Schultz  r.  People,  210  111.  196,  71  N.  E. 
405. 

4.  Identity  of  goods. —  On  a  trial  for  receiv- 
ing shoes  knowing  them  to  have  been  stolon, 
testimony  by  a  member  of  llie  firm  named 
as  the  owner  of  the  slices^,  tliat  the  shoes 
which  had  boon  stolon  wore  of  "a  pattern  of 
the  shoos  liis  (inn  sold,"  is  admissible  in  evi- 
donco,  in  oonn(>olion  with  other  testimony, 
as  ton(rm.g  to  sh<nv  owuorsino  of  the  shoos  as 
laid  in  the  indictment.  Cibbs  r.  State,  130 
Ala.  101,  30  So.  393.  It  is  not  error  to 
permit  a  witness  to  testify  that  he  saw  the 
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with  the  indictment  as  to  part  at  least  of  the  goods  alleged  to  have  been 
received.^ 

d.  Recent  Possession.  Recent  possession  of  stolen  goods,  not  satisfactorily 
explained,  is  presumptive  evidence  of  receiving,  provided  there  is  other  evidence 
to  show  that  defendant  was  not  guilty  of  the  theft. ^    The  lapse  of  time  between 


goods  in  defendant's  possession,  and  knew 
them  by  certain  marks.  Hester  v.  State, 
103  Ala.  83,  15  So.  857.  It  is  proper  to 
hand  to  the  witness  articles  similar  to  those 
stolen,  to  enable  him  to  identify  and  prove 
the  kind  of  articles  stolen.  Jupitz  v.  Peo- 
ple, 34  111.  516.  On  a  trial  for  receiving 
a  sheep  and  some  honey  in  the  comb,  evi- 
dence that  mutton  tallow  and  strained  honey 
were  found  on  defendant's  premises  is 
admissible,  in  connection  with  evidence  that 
a  sheep  was  killed  and  honey  strained  there. 
Com.  V.  Slate,  11  Gray  (Mass.)  60.  Upon 
the  trial  of  a  person  accused  of  receiving 
stolen  wool,  the  evidence  of  a  witness,  who 
had  been  at  defendant's  house  and  seen  the 
fleeces  represented  to  have  come  from  his 
sheep,  as  to  the  kind  and  weight  of  the 
fleeces,  is  admissible,  as  it  has  a  tendency, 
in  connection  with  the  other  evidence  show- 
ing the  kind  of  wool  sold  by  defendant,  to 
show  that  the  stolen  wood  was  among  that 
sold.  People  v.  Pitcher,  15  Mich.  397.  Evi- 
dence as  to  the  stock  brand  used  by  the 
prosecuting  witness,  and  a  certificate  thereof 
recorded  by  him  after  the  larceny  of  the 
cattle,  while  not  of  itself  proof  of  owner- 
ship prior  to  the  date  the  brand  was  re- 
corded is  admissible  to  show  the  identity 
of  the  horses  alleged  to  have  been  stolen 
with  those  received  and  shipped  by  defend- 
ant. State  V.  Hanna,  35  Oreg.  195,  57  Pac. 
629.  In  a  prosecution  for  receiving  stolen 
money,  money  found  in  defendant's  pos- 
session at  the  time  of  his  arrest  is  admis- 
sible in  evidence  against  him,  where  cor- 
responding in  a  general  way  with  that  lost 
by  the  prosecuting  witness,  as  being  of  the 
same  denomination ;  also  a  witness  may 
testify  that  there  were  rust  marks  on  the 
bills  found  in  the  thief's  possession  which 
were  similar  to  the  marks  on  the  bills  found 
in  defendant's  possession,  and  it  is  not  in- 
cumbent on  the  state  to  produce  all  the 
money  found  on  the  thief.  Polin  v.  State, 
(Tex.  Cr.  App.  1901)  65  S.  W.  183. 

5.  Rex  V.  Walkley,  4  C.  &  P.  132,  19 
E.  C.  L.  441. 

Under  an  indictment  for  receiving  as  stolen 
goods  "  thirty  yards  of  cloth,"  and  "  one 
coat,"  proof  that  the  goods  consisted  of 
"  one  piece  of  cassimere,"  and  "  one  blue 
pilot  cloth  coat,"  is  sufficient.  Com.  v. 
Campbell,  103  Mass.  436.  On  trial  for  re- 
ceiving as  stolen  goods  "  one  pound  of  iron," 
evidence  of  the  receiving  of  "  a  cast-iron  top 
of  an  iron  box "  is  not  a  fatal  variance. 
State  V.  Horan,  61  N.  c.  571.  Defendant 
was  indicted  for  receiving  stolen  pork.  The 
evidence  showed  that  the  property,  when 
stolen,  was  not  pork,  but  a  live  hog,  which 
was  killed  and  cut  up  by  the  thieves,  and 
that  defendant  received  and  helped  conceal 
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the  pieces,  and  it  was  held  that  there  was 
no  variance  between  the  indictment  and  the 
proof.     Sands  v.  State,  30  Tex.  App.  578, 

18  S.  W.  86.  But  proof  that  defendant 
received  the  carcass  of  a  hog,  which  had  been 
killed  by  another  before  defendant  received 
it,  constituted  a  fatal  variance  from  an  in- 
dictment charging  defendant  with  receiving 
"  one  hog,  the  property  of  R.,"  since  the 
term  '*  hog "  in  the  absence  of  an  allegation 
to  the  contrary  would  be  presumed  to  mean 
a  live  animal.  Hutchinson  v.  State,  73  Ark. 
640,  83  S.  W.  331.  So  where,  on  a  prosecu- 
tion for  receiving  stolen  property,  consisting 
of  twenty  bags  of  coffee,  the  only  evidence 
that  the  property  received  was  the  same  as 
that  stolen  was  that  it  consisted  of  twenty 
"  regular,  ordinary  bags,"  and,  although  the 
bags  stolen  and  those  received  bore  marks 
and  writing,  there  was  no  evidence  as  to 
what  the  marks  and  writing  were,  the  proof 
was  insufficient  to  identify  the  property. 
People  V.  Ennis,  74  N.  Y.  App.  Div.  619, 
77  N.  Y.  Suppl.  228.  And  under  an  indict- 
ment for  receiving  stolen  bonds,  the  prisoner 
cannot  be  convicted,  if  the  instruments 
proved  are  simple  contracts  not  under  seal. 
People  V.  Wiley,  3  Hill  (N.  Y.)  194.  Again 
a  charge  of  receiving  stolen  goods,  to  wit, 
"  two  cases  of  cigars,  both  of  the  value  of 
$500,"  will  not  be  sustained  by  proof  of  the 
receipt  by  defendant  of  a  lot  of  loose  cigars, 
not  in  cases,  and  not  received  directly  from 
cases  known  to  have  been  stolen,  although 
such  cigars  came  from  cases  of  cigars  which 
had  been  previously  stolen.  Gabriel  v.  State, 
44  Fla.  57,  32  So.  779.  So  where  an  indict- 
ment charged  the  receiving  of  six  £100  notes 
and  the  proof  showed  that  defendant  received 
£20  notes  for  which  the  former  had  been 
changed  it  was  held  that  there  could  be  no 
conviction.    Rex  v.  Walkley,  4  C.  &  P.  132, 

19  E.  C.  L.  441. 

6.  Alabama. —  Boyd  v.  State,  150  Ala.  101, 
43  So.  204. 

Missouri. —  State  v.  Miller,  159  Mo.  113, 
60  S.  W.  67:  State  v.  Guild,  149  Mo.  370, 
50  S.  W.  909,  73  Am.  St.  Rep.  395. 

New  YorA;.— People  v.  Weldon,  111  N.  Y. 
569,  19  N.  E.  279;  Goldstein  v.  People,  82 
N.  Y.  231. 

Wisconsin. —  Jenkins  v.  State,  62  Wis.  49, 
21  N.  W.  232. 

England. —  Reg.  v.  Langmead,  9  Cox  C.  C. 
464,  1  L.  &  C.  427,  10  L.  T.  Rep.  N.  S.  350; 
Reg.  V.  Matthews,  4  Cox  C.  C.  214,  1  Den. 
C.  C.  596,  14  Jur.  513,  T.  &  M.  337,  1  Eng. 
L.  &  Eq.  549:  Arundel's  Case,  1  Lew.  C.  C. 
115. 

See  42  Cent.  Dig.  tit.  "Receiving  Stolen 
Goods,"  §  17. 

The  presumption  is  one  of  fact  for  the  jury 
to  consider.    Sartorious  v.  State,  24  Mi^s. 
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the  theft  and  discovery  of  the  goods  in  defendant's  possession  is  to  be  consid- 
ered/ but  it  may  be  negatived  by  other  evidence,  as  that  the  gbods  had  been  in 
his  possession  a  considerable  time  when  found. ^ 

e.  Testimony  of  Thief.  There  can  be  no  conviction  upon  the  uncorroborated 
testimony  of  the  thief  where  he  is  an  accomphce  to  the  receiving.^ 

f.  Proof  of  Theft.  The  evidence  must  show  that  the  goods  alleged  to  have 
been  received  had  first  been  stolen/^ 

g.  Value  of  Goods.  Usually  no  specific  proof  of  the  value  of  the  goods  is 
necessary,  and  the  value  may  be  inferred  from  inspection  of  them  by  the  jury 
or  from  having  heard  them  described  by  witnesses;  but  it  is  otherwise  where 
the  law  requires  that  the  goods  be  of  a  specific  value  in  constituting  the  offense. 


602;  People  v.  Weldon,  111  N.  Y.  569,  19 
N.  E.  279. 

Where  there  is  no  evidence  to  show  that 
the  theft  was  committed  by  another,  recent 
possession  raises  a  presumption  of  theft 
rather  than  of  receiving.  Sartorious  v. 
State,  24  Miss.  602;  State  v.  Bulla,  89  Mo. 
595,  1  S.  W.  764;  State  v.  Adams,  133  N.  C. 
667,  45  S.  E.  553.  And  even  where  such 
evidence  does  appear  the  presumption  of 
guilt  is  not  so  strong  as  in  the  case  of 
prosecution  for  larceny,  for  the  reason  that 
the  element  of  guilty  knowledge  must  also 
be  shown.  State  v.  Richmond,  186  Mo.  71, 
84  S.  W.  880. 

Under  Va.  Code,  §  3715,  providing  that,  if 
any  person  buy  or  receive  brass  or  certain 
other  articles  with  intent  to  defraud,  he 
shall  be  confined  in  the  penitentiary,  and 
that  possession  of  such  articles,  so  bought 
or  received  from  any  other  person  than  the 
manufacturer  thereof  or  his  authorized 
agent,  or  of  a  regularly  licensed  dealer 
therein,  shall  be  prima  facie  evidence  of  such 
intent,  possession  of  the  articles  is  no  evi- 
dence that  they  were  bought  from  any  other 
person  than  the  manufacturer.  Groldman  V. 
Com.,  100  Va.  865,  42  S.  E.  923. 

7.  Estes  V.  State,  23  Tex.  App.  600,  5  S.  W. 
176. 

8.  Jenkins  v.  State,  62  Wis.  49,  21  N.  W. 
232. 

9.  California. —  People  v.  Kraker,  72  Cal. 
45«,  14  Pac.  196,  1  Am.  St.  Rep.  65. 

Illinois.— ■  Co\m  v.  People,  197  111.  482,  64 
N.  E.  306. 

Indiana.— Yo^ier  v.  State,  106  Ind.  272, 
6  N.  E.  641. 

Iowa. —  State  v.  Feuerhaken,  96  Iowa  299, 
65  N.  W.  299. 

England.— Reg.  v.  Robinson,  4  F.  &  F.  43. 

See  42  Cent.  Dig.  tit.  "  Receiving  Stolen 
Goods,"  §  17. 

Evidence  corroborative  of  thief's  testimony. 
—  Evidence  of  defendant's  possession  of  the 
stolen  property  was  held  insufficient  to  cor- 
roborate in  Reg.  v.  Pratt,  4  F.  &  F.  315; 
Reg.  V.  Robinson,  4  F.  &  F.  43.  The  finding 
of  the  goods  in  defendant's  possession  after 
he  had  concealed  or  denied  possession  of 
them  was  said  to  be  corroborative  in  State 
V.  Feuerhaken,  96  Iowa  299,  65  N.  W.  299. 
For  examples  of  evidence  held  to  be  sufficient 
to  corroborate  see  People  v.  Solomon,  (Cal. 
1899)  58  Pac.  55;  State  v.  Greenburg,  59 
[34] 


Kan.  404,  53  Pac.  61.  Insufficient  see  John- 
son V.  State,  42  Tex.  Cr.  440,  60  S.  W.  667. 

10.  Georgia. —  O'Connell  v.  State,  55  Ga. 
296. 

Michigan. —  People  v.  Montague,  71  Mich. 
318,  39  N.  W.  60. 

Missouri. —  State  Sweeten,  75  Mo.  App. 
127. 

ISfeio  York. —  People  v.  Seaton,  15  N.  Y. 
Suppl.  270. 

Texas. —  Bryan  v.  State,  (Cr.  App.  1908) 
111  S.  W.  1035;  Tucker  v.  State,  23  Tex. 
App.  512,  5  S.  W.  180;  Wilson  v.  State,  12 
Tex.  App.  481.  See  also  Dalton  v.  State, 
(Cr.  App.  1907)  103  S.  W.  9'35. 

England.—  Reg.  v.  Gruncell,  9  C.  &  P.  365, 
38  E.  C.  L.  218. 

See  42  Cent.  Dig.  tit.  "  Receiving  Stolen 
Goods,"  §  17. 

The  exact  time  and  place  of  the  theft  and 
the  name  of  the  thief  need  not  be  shown.  Hester 
V.  State,  103  Ala.  83,  15  So.  857;  People  v. 
Rice,  73  Cal.  220,  14  Pac.  851;  Pye's  Case, 
1  East  P.  C.  785.    See  also  supra,  V,  A,  6,  7. 

Record  of  conviction  of  thief. —  There  is  a 
conflict  of  opinion  as  to  whether  the  theft 
can  be  proven  by  the  record  of  the  conviction 
of  the  thief  in  another  trial.  The  better 
opinion  seems  to  be  that  it  cannot.  See 
supra,  V,  C,  2,  h.  See  also  State  v.  Daniels, 
80  S.  C.  368,  61  S.  E.  1073. 

Testimony  of  the  thief  that  he  stole  the 
property  supported  by  that  of  the  owner 
that  he  lost  it  was  held  sufficient  in  People 
V.  Clausen,  120  Cal.  381,  52  Pac.  658. 

Testimony  of  the  prosecuting  witness  was 
held  sufficient  to  prove  the  theft.  People  v. 
Molonev,  113  Mich.  536,  71  N.  W.  860. 

11.  State  V.  Gerrish,  78  Me.  20,  2  Atl.  129. 

Proof  of  value. —  In  a  prosecution  for  re- 
ceiving stolen  goods,  it  appeared  that  a  bag 
with  some  seventy  pounds  of  coffee  was 
stolen;  also,  flour  and  dry  goods.  An  empty 
coffee  bag,  with  prosecuting  witness'  name 
on  it,  some  flour,  and  the  dry  goods  were 
found  in  defendant's  possession.  It  was  held 
that,  on  the  question  of  value.,  it  could  be 
inferred  that  the  flour  was  the  stolen  flour, 
and  that  the  bas;  had  coff'ee  in  when  re- 
ceived. State  r.'  Guild,  149  Mo.  370,  50 
S.  W.  909.  73  Am.  St.  Rep.  395. 

12.  Wri.c^ht  V.  State,  1  Ga.  App.  158,  57 
S.  E.  1050;  Berneker  r.  State,  40  Nebr.  810, 
59  N.  W.  372;  Enf^ster  v.  State,  11  Nebr. 
539,  10  N.  W.  453;  "Smith  r.  State.  59  Ohio 
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D.  Instructions  —  l.  In  General.  In  a  trial  on  an  indictment  joining  one 
count  for  receiving,  and  another  for  larceny,  or  embezzlement,  etc.,  it  must  be 
clear  whether  a  particular  instruction  applies  to  the  indictment  as  a  whole  or  to 
a  single  count. So,  in  a  prosecution  for  concealing  stolen  property,  an  instruc- 
tion undertaking  to  state  what  constituted  the  offense,  but  omitting  the  con- 
stituent element  of  the  offense,  namely,  absence  of  intent  to  restore  the  property 
to  the  owner,  is  bad." 

2.  Grade  of  Offense.  Where  the  grade  of  the  offense  — felony  or  misde- 
meanor—  depends  upon  the  amount  of  goods  received, and  the  evidence  does 
not  show  certainly  that  there  was  enough  to  constitute  felony,  the  court  should 
charge  on  misdemeanor  also.^^ 

3.  Guilty  Knowledge  of  Larceny.  Although  guilty  knowledge  may  be  shown 
by  circumstantial  evidence, it  must  be  made  clear  to  the  jury  that,  before  there 
can  be  a  conviction,  it  must  appear  that  the  knowledge  required  by  the  law  actu- 
ally did  exist  in  defendant's  mind  when  he  received  or  concealed  the  goods. 


St.  350,  52  N".  E.  826.  See  also  Booker  v. 
State,  151  Ala.  97,  44  So.  56. 

13.  An  instruction,  on  a  trial  charging  in 
separate  counts  burglary  and  receiving  stolen 
property,  that  if  defendant  purchased  the 
property  from  his  co-defendant,  and  did  not 
know  that  it  was  stolen,  he  should  be 
acquitted,  was  properly  refused,  because 
ignoring  the  charge  of  burglary.  Moss  v. 
State,  (Ala.  1905)  39  So.  830.  Where  ac- 
cused was  indicted  under  certain  counts 
charging,  aiding,  and  abetting  embezzlement, 
and  also  for  the  receiving  of  stolen  goods, 
an  instruction  that  if  defendant  advised  and 
encouraged  R  to  procure  D  to  steal  or  em- 
bezzle, as  charged  in  the  indictment,  and  D 
did  steal,  as  the  result  of  R's  so  procuring, 
defendant  was  guilty,  should  be  construed 
to  apply  to  the  embezzlement  counts  only, 
and  was  not  therefore  objectionable  as  au- 
thorizing a  conviction  for  receiving  stolen 
property  Avithout  charging  what  was  neces- 
sarv  for  a  conviction  of  such  offense.  Dela- 
hoyde  v.  People,  212  111.  554,  72  N.  E.  732. 
Under  an  information  charging  larceny  and 
receiving  stolen  goods,  the  court  charged  that 
the  possession  of  recently  stolen  property 
raised  a  presumption  of  guilt,  and,  in  the 
absence  of  reasonable  explanation,  the  jury 
would  be  authorized  to  convict.  It  was  held 
that,  although  the  charge  was  directed  S}3eci- 
fically  to  the  count  for  theft,  it  was  error, 
as  the  jury  might  have  applied  it  to  the 
count  on  receiving  stolen  property,  and  as 
such  was  a  charge  on  the  weight  of  the 
evidence.  Trail  v.  State,  (Tex.  Cr.  App. 
1900)  57  S.  W.  92. 

14.  Oddo  V.  State,  152  Ala.  51,  44  So.  646. 
But  wliere  the  evidence  was  that  defendant 
received  the  goods  from  the  thief,  and  kept 
them  in  his  store  for  several  days,  and  after- 
ward either  purchased  them  from  the  thief 
and  resold  them  to  R,  or  acted  as  a  friendly 
intermediary  in  a  sale  made  by  the  thief  to 
R,  and  the  court  had  explained  fully  the 
bearing  of  this  testimony  and  stated  the 
contention  of  the  parties,  and  had  said  that 
it  must  be  proved  that  defendant  had  either 
bought,  or  received,  or  aided  in  the  conceal- 
ment of,  the  property,  an  instruction  that 
"  if  defendant  either  knew  or  believed  the 
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property  was  stolen  at  the  time  it  came  into 
his  possession,  or  at  any  time  while  it  was 
in  his  possession  he  ascertained  that  it  was 
stolen  property,  and  he  undertook  to  deprive 
the  owner  of  his  rightful  use  of  it,"  was 
not  erroneous,  as  substituting  for  the  specific 
acts  named  in  the  statute  a  mere  undertak- 
ing to  deprive  the  owner  of  his  rightful  use 
of  the  propertv.  Com.  v.  Kronick,  196  Mass. 
286,  82  N.  E.  39. 

15.  See  supra,  II. 

16.  See  supra,  III,  D,  2,  text  and  note  30; 
V,  A,  4,  text  and  note  56. 

17.  Bismark  v.  State,  45  Tex.  Cr.  54,  73 
S.  W.  965. 

18.  See  supra,  V,  C,  2,  e. 

19.  In  Cohn  v.  People,  197  111.  482,  64  N.  E. 
306,  the  court  charged  the  jury  that  "  ab- 
solute knowledge "  need  not  be  proven,  but 
that  if  it  appeared  by  the  evidence  that  cir- 
cumstances were  "  such  as  to  have  induced 
them  [defendants]  and  any  man  of  ordinary 
observation  to  believe  that  the  property  was 
stolen  and  was  being  offered  for  sale  to  the 
defendant  or  defendants  by  one  who  had  no 
right  so  to  do,  that  is  sufficient."  It  was 
held  erroneous  as  not  showing  that  there 
must  have  been  actual  belief,  at  least  on  the 
part  of  defendants  that  the  goods  were 
stolen.  But  on  an  indictment  for  receiving 
embezzled  property,  an  instruction  that  the 
jury,  if  finding  that  defendant  received  the 
property  under  such  circumstances  as  would 
satisfy  any  man  of  ordinary  observation,  in- 
telligence,'and  caution  that  it  had  been  em- 
bezzled, would  be  justified  lin  presuming 
guilty  knowledge,  is  not  open  to  objection, 
if  the  jury  has  also  been  charged  that  the 
guilty  knowledge  must  be  proved  beyond  a 
reasonable  doulat.  But  in  such  instruction 
the  word  "  authorized  "  would  be  better  than 
the  word  "justified."  Gassenheimer  v.  U.  S., 
26  App.  Cas.  (D.  C.)  432.  On  a  prosecution 
for  receiving  and  aiding  in  the  concealment 
of  stolen  goods  the  court  instructed  that  if 
defendant  honestly  believed  the  statements  of 
the  seller  that  he  had  purchased  the  goods 
defendant  could  not  be  convicted.  It  was 
held  that  in  view  of  such  instruction  there 
was  no  error  in  refusing  a  requested  in- 
struction to  the  effect  that  the  jury  might 
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E.  Verdict  —  i.  Special  Verdict.  A  special  verdict  must  specify  that  the 
goods  were  received  or  concealed  with  guilty  knowledge  and  fraudulent  intent. 
Thus  a  verdict,    guilty  of  receiving  stolen  property/'  is  insufficient. 

2.  General  Verdict.  A  general  verdict,  or  verdict,  guilty  as  charged  in  the 
indictment,"  need  not  specify  guilty  knowledge,  fraudulent  intent,  ownership, 
or  value. 

F.  Punishment.  The  character  of  the  punishment  generally  depends  upon 
the  value  of  the  goods  received.-^ 

Recent.  Of  or  pertaining  to  time  just  before  the  present;  not  long  past 
in  occurrence  or  existence;  lately  happening  or  being;  newly  appearing,  done. 


consider  what  manner  of  man  tlie  seller  had 
been  prior  to  the  transaction.  Com.  v, 
Phelps,  192  Mass.  591,  78  N.  E.  741.  So 
on  a  trial  for  receiving  stolen  goods,  an 
instruction  that  the  jury  can  infer  from  the 
circumstances  as  to  whether  defendant  knew 
the  goods  were  stolen  is  not  open  to  the 
construction  that  the  jury  were  thereby  in- 
structed that  the  only  two  elements  of  the 
crime  were  that  the  goods  were  stolen  and 
that  defendant  knew  they  were  stolen,  al- 
though the  court  failed  to  instruct  that  the 
jury  must  find  that  defendant  bought  or 
received  the  goods;  it  having  expressly 
charged  that,  if  defendant  was  not  there  at 
the  time  when  the  goods  were  alleged  to 
have  been  received,  he  could  not  have  bought 
them,  and  should  be  acquitted.  State  f?. 
Feiss,  74       J.  L.  633,  66  Atl.  418. 

The  question  of  guilty  knowledge  is  one  of 
fact  for  the  jury;  and  an  instruction  that 
certain  facts  would  show  it  is  erroneous,  as 
invading  the  province  of  the  jury.  Robin- 
son V.  State,  84  Ind.  452.  So  on  an  indict- 
ment for  receiving  stolen  goods,  a  charge 
that  "  a  guilty  knowledge  on  the  part  of 
the  defendant  .  .  .  may  be  shown  either 
directly  by  the  evidence  of  the  principal 
offender,  or  circumstantially,  by  proving 
that  the  defendant  bought  them  very  much 
under  value,  or  denied  their  being  in  his 
possession,  or  the  like,"  is  erroneous,  as 
leaving  the  inference  to  the  jury  that  either 
of  these  facts  is  conclusive  proof  of  guilt, 
when  it  is  only  a  circumstance  tending  to 
prove  it.  People  V.  Levison,  16  Cal.  98,  76 
Am.  Dec.  505.  And  an  instruction,  on  a 
trial  for  receiving  stolen  property,  that  if 
defendant  bought  the  property  from  a  third 
person,  not  knowing  where  the  latter  got 
it,  lie  was  not  guilty,  was  properly  refused, 
because  defendant,  although  not  knowing 
where  the  third  person  got  the  property, 
might  know  that  it  was  stolen.  Moss  v. 
State,  (Ala.  1905)  39  So.  830.  In  a  prosecu- 
tion for  receiving  stolen  goods  it  is  not  error 
for  the  court  to  refuse  to  instruct  that  the 
fact  that  defendant  did  not  attempt  to  pre- 
vent the  owner  from  recovering  his  goods  is 
evidence  tluit  he  did  not  know  that  they  were 
stolen.  People  v.  Solomon,  (Cal.  1899)  58 
Pac.  55.  In  a  prosecution  for  receiving  stolen 
goods,  a  charge  that,  if  the  jury  believed  de- 
fondant  purchased  the  goods  in  good  faith, 
they  should  acquit,  was  misleading,  where 
the  defense  relied  on  was  that  defendant  con- 


cealed the  goods,  believing  them  to  be  smug- 
gled. Bargna  v.  State,  (Tex.  Cr.  App.  1902) 
68  S.  W.  997. 

20.  (7aZ*7omm.— People  v.  Tilley,  135  CaL 
61,  67  Pac.  42. 

'Florida,— <d'^^2X  v.  State,  54  Fla.  96,  44 
So.  940;  Harris  v.  State,  53  Fla.  37,  43  So. 
311. 

Georgia. —  O'Connell  v.  State,  55  Ga.  191. 
Louisiana. — •  State  v.  Burdon,  38  La.  Ann. 
357. 

Neio  York. —  Miller  v.  People,  25  Hun  473. 

See  42  Cent.  Dig.  tit.  "Receiving  Stolen 
Goods,"  §21. 

A  special  verdict  must  be  responsive  to  the 
indictment  as  to  ownership  of  the  goods. 
State  V.  Whitaker,  89  N.  C.  472.  And  where 
a  statute  makes  the  punishment  dependent 
upon  the  value  of  the  goods  received  the 
value  must  be  specified.  Thompson  v.  People, 
125  111.  256,  17  N.  E.  749;  Tobin  v.  People, 
104  111.  565;  Sawyer  v.  People,  8  111.  53. 

21.  State  V.  Turner,  19  Iowa  144;  State  v. 
Fink,  186  Mo.  50,  84  S.  W.  021;  Territory 
V.  Neatherlin,  13  N.  M.  491,  85  Pac.  1044^; 
People  V.  Gough,  2  Utah  70. 

A  general  verdict  is  insufficient  where  the 
charges  of  larceny  and  robbery  are  joined, 
in  separate  counts,  with  the  charge  of  re- 
ceiving.   Tobin  V.  People,  104  111.  565. 

In  South  Carolina  under  an  indictment 
charging  in  one  count  the  receiving  of  stolen 
bank-bills,  under  the  statute,  and  in  another 
the  receiving  of  certain  personal  property, 
under  the  common  law,  a  verdict,  "  guilty  of 
receiving  stolen  goods,  knowing  them  to  be 
stolen "  was  held  to  apply  to  either  of  the 
counts,  the  penalty  being  the  same  in  both 
cases.    State  v.  Posey,  7  Rich.  484. 

In  Texas,  where  it  is  provided  by  statute 
that  there  may  be  a  conviction  of  receiving 
stolen  goods  on  an  indictment  for  theft,  it 
is  held  that,  when  the  evidence  shows  the 
former  offense,  the  verdict  must  specify  it. 
McCampbell  r.  State,  9  Tex.  App.  124,  35 
Am.  Rep.  726. 

22.  Cohen  v.  State,  50  Ala.  108;  Ramsev  r. 
State,  34  Tex.  Cr.  16,  28  S.  W.  8CS. 

It  is  sometimes  the  same  as  that  for  steal- 
ing the  goods.  JNlavnard  r.  State.  14  Ind. 
427. 

Excessive  punishment. —  In  a  prosecution 
for  receiving  stolen  property,  a  judginent  im- 
]iosing  a  penitentiary  term  of  four  years  w  iW 
not  be  disturbed  as  excessive,  where  the  ap- 
pellate court  is  satisfied  of  defendant's  guilt 

[V.F] 


532    [34  Cye.] 


RECENT—  RECITAL 


or  made/  (Recent:  Possession  of  Stolen  Property,  see  Burglary,  6  Cyc.  236; 
Criminal  Law,  12  Cyc.  399;  Embezzlement,  15  Cyc.  530;  Larceny,  25  Cyc.  140: 
Receiving  Stolen  Goods,  ante,  p.  528.    See  also  Recently.) 

Recently,    a  relative  term.^    (See  Recent,  ante,  p.  531.) 

Recess,  in  reference  to  a  legislative  body,  a  temporary  dismissal.^  (See 
Courts,  11  Cyc.  732  note  63.) 

Reciprocal.  Mutually  interchangeable.*  (Reciprocal:  Contract,  see  Con- 
tracts, 9  Cyc.  245.^    Will,  see  Wills.) 

Reciprocal  contract.    See  Contracts,  9  Cyc.  245. 

Reciprocal  will.  See  Wills. 

Reciprocity.  Mutuality.^  (Reciprocity:  Between  Courts,  see  Courts,  11 
Cyc.  1002.  Between Nations  —  In  General,  see  Treaties;  Customs  Laws,  see 
Customs  Duties,  12  Cyc.  1110  note  14;  Delivery  of  Fugitive  From  Justice,  see 
Extradition  (International),  19  Cyc.  50.  Between  States  —  Delivery  of 
Fugitive  From  Justice,  see  Extradition  (Interstate),  19  Cyc.  84;  Giving  Full 
Faith  and  Credit  to  Judgments  and  Records  of  Sister  State,  see  Judgments,  23 
Cyc.  1545;  Privileges  and  Immunities  of  Citizens  of  the  Several  States,  see  Con- 
stitutional Law,  8  Cyc.  1036.  Of  Contracts,  see  Contracts,  9  Cyc.  245.  Of 
Gifts,  see  Gifts,  20  Cyc.  1193  note  7.  Statutes  Relating  to  Foreign  Corporation, 
see  Foreign  Corporations,  19  Cyc.  1264.) 

Recital.  The  making  mention  in  a  deed  or  writing,  of  something  which 
has  been  made  or  done  before ;  ^  the  setting  down  or  report  of  something  done 
before.^  (Recital:  As  to  Conditions  of  Bond  in  Declaration,  Petition,  or  Com- 
plaint in  Action  on  an  Administration  Bond,  see  Executors  and  Administrators, 
18  Cyc.  1297.  Estoppel  by  — ■  In  Appeal-Bond,  see  Appeal  and  Error,  2  Cyc. 
932;  In  Written  Instrument,  see  Estoppel,  16  Cyc.  699.  Estoppel  to  Assert 
Invalidity  of  Transfer  or  Encumbrance  of  Homestead,  see  Homesteads,  21  Cyc. 
549.  In  Assessment  For  Benefits  From  Public  Improvements,  see  Municipal 
Corporations,  28  Cyc.  1165.  In  Bill  of  Exceptions,  see  Appeal  and  Error, 
3  Cyc.  78  note  58.  In  Bill  of  Lading,  see  Carriers,  6  Cyc.  422.  In  Bond  —  In 
General,  see  Bonds,  5  Cyc.  732;  Appeal-Bond,  see  Appeal  and  Error,  2  Cyc.  838; 
Bail-Bond,  see  Bail,  5  Cyc.  20,  101;  County  Bond,  see  Counties,  11  Cyc.  564; 
Guardian's  Bond,  see  Guardian  and  Ward,  21  Cyc.  48,  133  note  43,  222; 
Municipal  Bond,  see  Municipal  Corporations,  28  Cyc.  1624;  On  Appeal  From 


and  of  his  general  lack  of  moral  cliaracter. 
State  V.  Levich,  128  Iowa  372,  104  N.  W. 
334. 

1.  Century  Diet. 

In  reference  to  the  presumption  arising 

from  recent  possession  of  stolen  goods  after 
larceny  has  been  committed,  the  term  is  in- 
capable of  exact  definition  and  has  been  said 
to  vary  "  within  a  certain  range,  with  the 
conditions  of  each  particular  case."  White  v. 
State,  72  Ala.  195,  200.  In  this  connection 
the  term  is  relative  and  a  time  which  might 
be  construed  recent  under  one  state  of  facts 
would  not  be  so  under  another  and  different 
state  of  facts.  Jenkins  t>.  State,  62  Wis.  49, 
61,  21  N.  W.  232. 

Possession  of  property  alleged  to  have  been 
stolen  three  months  after  the  alleged  theft 
will  not  be  deemed  a  recent  possession.  Rex 
V.  Adams,  3  C.  &  P.  600,  14  E.  C.  L.  736. 

2.  Crawford  v.  Lozano,  (Tex.  Civ.  App. 
1898)  48  S.  W.  538. 

3.  Tipton  1-.  Parker,  71  Ark.  193,  196,  74 
S.  W.  298,  where  it  is  said  the  term  does  not 
mean  an  adjournment  sine  die. 

As  used  in  a  statute  providing  "  adjourn- 
ments from  day  to  day,  or  from  time  to  time, 
are  to  be  construed  as  recesses  in  the  ses- 


sions, and  shall  not  prevent  the  court  from 
sitting  at  any  time,"  the  term  means  the 
times  in  Avhich  the  court  is  not  actually  en- 
gaged in  business.  In  re  Gannon,  69  Cal.  541, 
545,  11  Pac.  240. 

4.  Webster  Int.  Diet. 

"  Reciprocal  demands "  means  no  more 
than  is  meant  by  the  phrase  "  mutual  ac- 
count." Miller  v.  Bradbury,  109  ■  Cal.  170, 
174,  41  Pac.  865;  Green  Disbrow,  79  N.  Y. 
1,  7,  35  Am.  Rep.  496. 

5.  See  also  Cawley's  Estate,  136  Pa.  St. 
628,  20  Atl.  567,  10  L.  R.  A.  93. 

6.  Black  L.  Diet. 

7.  Frost  V.  Brown,  2  Bay  (S.  C.)  133,  141. 
"  The  reciting  part  of  a  deed  is  not  at  all 

a  necessary  part  either  in  law  or  equity.  It 
may  be  made  use  of  tQ  explain  a  doubt  of  the 
intention  and  meaning  of  the  parties,  but  it 
hath  no  effect  or  operation."  Clark  v.  Post, 
113  N.  Y.  17,  25,  20  N.  E.  573;  Montague 
Bathoniensem,  3  Ch.  Cas.  96,  101,  22  Eng. 
Reprint  988.  A  recital  in  a  deed  is  a  notice 
to  a  purchaser  of  the  facts  recited.  Jennings 
V.  Bloomfield,  199  Pa.  St.  638,  641,  49  Atl. 
135. 

8.  Sheppard  Touchst.  [quoted  in  Clark  v. 
Post,  113  N.  Y.  17,  25,  20  N.  E.  573]. 
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Justice,  see  Justices  of  the  Peace,  24  Cyc.  680.  In  Collateral  Paper,  see 
Commercial  Paper,  7  Cyc.  956.  In  County  Warrant,  see  Counties,  11  Cyc.  537. 
In  Decree  in  Equity,  see  Equity,  16  Cyc.  476.  In  Deed  —  In  General,  see  Deeds, 
13  Cyc.  541;  As  Notice,  see  Vendor  and  Purchaser;  As  to  Whether  or  Not 
Property  Constitutes  Community  Property,  see  Husband  and  Wife,  21  Cyc. 
1645;  Ground  of  Estoppel,  see  Estoppel,  16  Cyc.  699;  Of  Ward's  Estate,  see 
Guardian  and  Ward,  21  Cyc.  139;  To  Wife  as  to  Payment  of  Purchase-Price 
From  Her  Separate  Estate,  see  Husband  and  Wife,  21  Cyc.  1385  note  63.  In 
Fraudulent  Conveyance,  see  Fraudulent  Conveyances,  20  Cyc.  758.  In  Judg- 
ment —  In  General,  see  Judgments,  23  Cyc.  788 ;  By  Default,  see  Judgments, 
23  Cyc.  766;  Conclusiveness  of,  see  Judgments,  23  Cyc.  1292;  Construction  of, 
see  Judgments,  23  Cyc.  1101,  1540  note  20;  In  Statement  of  Indebtedness  on 
Confession  of  Judgment,  see  Judgments,  23  Cyc.  710;  Jurisdictional  Recitals, 
see  Judgments,  23  Cyc.  767,  1084,  1580,  1597.  In  Lease,  see  Landlord  and 
Tenant,  24  Cyc.  902,  In  Mortgage  — In  General,  see  Mortgages,  27  Cyc.  1082; 
Conclusiveness  of  as  to  Amount  of  Debt  Secured,  see  Mortgages,  27  Cyc.  1058. 
In  Order  Establishing  Highway,  see  Streets  and  Highways.  In  Order  of  Court, 
see  Orders,  29  Cyc.  1515.  In  Pleading,  see  Pleading,  31  Cyc.  71.  In  Prom- 
issory Note  as  Affecting  Negotiability,  see  Commercial  Paper,  7  Cyc.  580.  In 
Recognizance,  see  Recognizances,  post,  p.  544.  In  Return  of  Writ  or  Summons 
of  Garnishment,  see  Garnishment,  20  Cyc.  1052.  In  Tax  Deed,  see  Taxation. 
In  Warrant  of  Attachment,  see  Attachment,  4  Cyc.  546.  Of  Judgment  Against 
Principal  Defendant  in  Judgment  Against  Garnishee,  see  Garnishment,  20  Cyc. 
1106.) 

Recite.  To  state  in  a  written  instrument  facts  connected  with  it's  inception, 
or  reasons  for  its  being  made.^    (See  Recital,  ante,  p.  532.) 

Reckless.  Heedless,  careless,  rash,  indifferent  to  consequences;  not  reck- 
ing of  consequences;  desperately  heedless,  as  from  folly,  passion,  or  perversity, 
impetuosity,  or  rashly  adventurous ;  rashly  or  indifferently  negligent ;  careless  * 
heedless;  mindless;     rashly  negligent;  utterly  careless  or  heedless.^^ 


9.  Black  L.  Diet. 

Reciting  a  statute  in  pleadings  "  is  '  quoted  ' 
or  stating  its  '  contents.' "  Hart  v.  Balti- 
more,_  etc.,  R.  Co.,  6  W.  Va.  336,  348,  where 
pleading  a  statute  and  counting  upon  a  stat- 
ute are  distinguished. 

Verbatim  statement. — As  used  in  a  statute 
requiring  that  a  sheriff's  deed  recite  the  exe- 
cution, or  the  substance  thereof,  and  the 
names  of  the  parties,  and  the  ^imounts  and 
date  of  rendition  of  the  judgment,  the  term 
does  not  mean  to  copy  or  repeat  verbatim, 
but  only  to  state  the  substance  of  the  execu- 
tion. Ogden  V.  Walters,  12  Kan.  282,  290. 
See  also  Gage  v.  Chicago,  162  111.  313,  317, 
44  N.  E.  729. 

10.  Kansas  City,  etc.,  R.  Co.  v.  Crocker,  95 
Ala.  412,  433,  11  So.  262;  Harrison  v.  State, 
37  Ala.  154,  156.  See  also  Lake  Shore,  etc., 
R.  Co.  V.  Bodemer,  139  111.  596,  611,  29  N.  E. 
692,  32  Am.  St.  Rep.  218  [affirming  33  111. 
App.  479]. 

11.  Century  Diet,  [quoted  in  Plummer  V. 
Kansas  City,"  48  Mo.  App.  482,  484], 

12.  Webster  Diet,  [quoted  in  O'Brien  v. 
Loomis,  43  Mo.  App.  29,  34]. 

13.  Webster  Diet,  [quoted  in  Pickett  v. 
Southern  R.  Co.,  69  S.  C.  445,  452,  43  S.  E. 
466]. 

The  word  has  a  wide  range  of  meaning. — 

"  In  its  milder  sense  it  may  imply  mere  in- 
attention to  duty  —  thoughtlessness  —  indif- 
fereHce,  carelessness,  negligence;  or  import  a 


heedless  disregard  of  obvious  consequences." 
Kansas  City,  etc.,  R.  Co.  v.  Crocker,  95  Ala. 
412,  433,  11  So.  262. 

Does  not  imply  the  same  thing  as  "  wilful " 
or  "  intentional,"  but  means  less  than  "  will- 
fulness," and  nothing  more  than  "  neo-lio-ence." 
Cleveland,  etc.,  R.  Co.  v.  Tartt,  64  Fed.  823, 
825,  12  C.  C.  A.  618.  See  also  Alabama  Great 
Southern  R.  Co.  v.  Hall,  105  Ala.  599,  607,  17 
So.  176 ;  Stringer  v.  Alabama  Mineral  R.  Co., 
99  Ala.  397,  410,  13  So.  75;  Richmond,  etc., 
R.  Co.  V.  Farmer,  97  Ala.  141,  146,  12  So. 
86;  Kansas  Citv,  etc..  R.  Co.  i\  Crocker.  95 
Ala.  412.  433,  11  So.  262;  Johnson  v.  State, 
92  Ala.  82,  84,  9  So.  539;  Harrison  v.  State, 
37  Ala.  154,  156;  Greathouse  i'.  Croan,  4  In- 
dian Terr.  668,  76  S.  W.  273.  But  see  Crosbv 
V.  Seaboard  Air  Line  R.  Co.,  81  S.  C.  24.  32, 
61  S.  E.  1064;  Pickett  r.  Southern  R.  Co., 
74  S.  C.  236,  241,  54  S.  E.  375.  69  S.  C.  445, 
453,  48  S.  E.  466,  holding  that  the  term  is 
the  equivalent  of  "  wilful."  And  see  Louis- 
ville, etc.,  R.  Co.  r.  Anchors.  114  Ala.  492. 
500,  22  So.  279,  62  Am.  St.  Rep.  116,  whore 
it  is  held  that  the  use  of  the  word  in  con- 
nection with  averments  of  fact  to  which  it 
refers  and  explains  may  imply  more  than 
mere  heedlessness  or  negligence. 

As  used  in  a  complaint  in  an  action  against 
a  railroad  company  for  rwkless  killing  of 
live  stock  tlie  term  should  be  constvued  to 
mean  no  more  than  a  want  of  that  degree  of 
care  which  the  law  required  of  the  railroad's 
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Recklessly.  With  a  wanton  disregard  of  all  consequences.^* 
Recklessness.  An  indifference  whether  wrong  is  done  or  not;  an  indiffer- 
ence to  the  rights  of  others.^^  In  a  moral  sense,  a  certain  state  of  consciousness 
with  reference  to  the  consequence  of  one's  acts.^®  (Recklessness:  As  Constituting 
Negligence,  see  Negligence,  29  Cyc.  423.  As  Ground  For  Exemplary  Damages, 
see  Damages,  13  Cyc.  105.  Conduct  Releasing  Insurance  Company  From  Lia- 
bility on  Policy,  see  Accident  Insurance,  1  Cyc.  260.  Statements  Recklessly 
Made  as  Fraudulent  Representations,  see  Fraud,  20  Cyc.  27.) 
Reckon.    To  conclude." 

Reclamation.  A  reclaiming  of  something  as  a  possession;  a  claim  or  demand 
for  return  or  restoration;  a  requirement  of  compensation  for  something  wrongly 
taken  or  withheld;  also  a  claim  to  discovery  as  having  been  previously  made.^^ 
(Reclamation:  Of  Child  by  Parent,  see  Parent  and  Child,  29  Cyc.  1593  note  81. 
Of  Land  Under  Water,  see  Navigable  Waters,  29  Cyc.  372.  Of  Low  or  Swamp 
Land,  see  Drains,  14  Cyc.  1026.  Of  Property  —  Attached,  see  Attachment, 
4  Cyc.  666  note  87;  Stolen  or  Obtained  by  Fraud,  see  Criminal  Law,  12  Cyc.  972;, 
Wrongfully  Taken  or  Detained,  see  Replevin;  Trover  and  Conversion.  Of 
Wild  Animal,  see  Animals,  2  Cyc.  307.) 

RECLUSION.  Incarceration  under  a  sentence  to  undergo  an  infamous  punish- 
ment carrying  civil  degradation  in  a  house  of  forced  labor. 


employees  in  the  operation  of  the  train  which 
collided  with  the  cattle.  Louisville,  etc.,  E,. 
Co.  y.  Barker,  96  Ala.  435,  439,  11  So.  453. 

As  applied  to  the  case  of  a  person  injuring 
another  the  word  is  somewhat  indefinite  in 
its  meaning.  It  may  apply  to  a  case  in  which 
the  defendant  sees  the  danger  of  the  plaintiff 
in  time  to  prevent  his  injury  and  takes  no 
steps  to  prevent  it.  McDonald  v.  Interna- 
tional, etc.,  R.  Co.,  86  Tex.  1,  14,  22  S.  W. 
939,  40  Am.  St.  Rep.  803. 

"  Reckless  carelessness  "  as  used  in  connec- 
tion with  an  action  for  negligence  means  reck- 
less indifference  not  mere  negligence  or  inad- 
vertence. Louisville,  etc.,  R.  Co.  v.  Orr,  121 
Ala.  489,  499,  26  So.  35. 

"  Reckless  conduct  "  as  used  in  an  instruc- 
tion in  an  action  for  personal  injuries,  that 
plaintiff  must  prove,  by  a  preponderance  of 
the  evidence,  that  the  conductor  and  brake- 
man  of  the  train  injuring  plaintiff  Avere  guilty 
of  reckless  conduct,  means  more  than  mere 
negligence,  and  hence  is  not  erroneous  as  au- 
thorizing a  recovery  for  mere  negligence  in 
removing  a  trespasser.  Union  Pac.  R.  Co.  v. 
Mitchell,  56  Kan.  324,  330,  43  Pac.  244. 

14.  Times  Pub.  Co.  i\  Carlisle,  94  Fed.  762. 
773,  36  C.  C.  A.  475. 

Synonymous  with  "wantonly"  see  Har- 
rington V.  Los  Angeles  R.  Co.,  140  Cal.  514, 
527,  74  Pac.  15,  98  Am.  St.  Rep.  85,  63 
L.  R.  a.  238. 

When  used  conjunctively  with  "  wantonly  " 
the  word  always  means  something  more  than 
"  negligently."  The  two  words  thus  conjoined 
can  nei^er  import  less  than  such  conscious  dis- 
regard of  and  indifference  to  the  probable 
consequences  of  the  act  to  which  they  refer  as 
is  the  legal  equivalent  of  wilful  misconduct 
and  intentional  wrong.  Highland  Ave.,  etc., 
R.  Co.  V.  Robinson,  125  Ala.'  483,  489,  28  So. 
28. 

As  used  in  a  complaint  in  an  action  for 
personal  injuries,  in  qualifying  the  act  of 
defendant's  servants,  the  word  means  no  more 
than  "negligently."    Highland  Ave.,  etc.,  R. 


Co.  f.  Sampson,  112  Ala.  425,  434,  20  So.  566. 
The  term  as  employed  in  an  allegation  of  a 
complaint  that  a  certain  act  was  done  "  care- 
lessly, negligently,  and  recklessly "  is  tanta- 
mount to  the  allegation  that  it  was  "  a 
wanton  disregard  of  all  consequences."  Gus- 
tafson  -c.  Chicago,  etc.,  R.  Co.,  128  Fed. 
85,  96. 

15.  Kansas  Pac.  R.  Co.  v.  Whipple,  39  Kan. 
531,  542,  18  Pac.  730. 

Frequently  employed  as  a  synonym  for 

"  carelessness  "  or  "  negligence."  Eddy  V, 
Powell,  49  Fed.  814,  817,  1  C.  C.  A.  448.  But 
see  Kansas  Pac.  R.  Co.  v.  Whipple,  39  Kan. 
531,  542,  18  Pac.  730,  where  it  is  said  that 
the  term  is  stronger  than  mere  or  ordinary 
negligence.  The  words  "  wantonness,"  "  wil- 
fulness," and  "  recklessness  "  are  in  law  the 
substantial  equivalents  of  each  other,  in  so 
far  as  they  give  rise  to  an  action  based  upon 
punitive  damages.  Hull  v.  Seaboard  Air  Line 
R.  Co.,  76  S.  C.  278,  281,  57  S.  E.  28,  10 
L.  R.  A.  N.  S.  1213.  It  sometimes  includes 
"  carelessness,"  but  it  is  much  more  than 
carelessness,  it  implies  wilfulness,  and  when 
applied  to  characterize  an  act  done  to  an- 
other person  it  is  wantonness.  Plummer  v. 
Kansas  City,  48  Mo.  App.  482,  484. 

16.  Com.  V.  Pierce,  138  Mass.  165,  175,  52 
Am.  Rep.  264,  where  it  is  said:  "No  matter 
whether  defined  as  indifference  to  what  those 
consequences  may  be,  or  as  a  failure  to  con- 
sider their  nature  or  probability  as  fully  as 
the  party  might  and  ought  to  have  done,  it  is 
understood  to  depend  on  the  actual  condition 
of  the  individual's  mind  with  regard  to  con- 
sequences, as  distinguished  from  mere  knowl- 
edge of  present  or  past  facts  or  circumstances 
from  which  some  one  or  everybody  else  might 
be  led  to  anticipate  or  apprehend  them  if  the 
supposed  act  were  done." 

17.  Webster  Int.  Diet.  See  Phipps  V.  State, 
34  Tex.  Cr.  608,  611,  31  S.  W.  657. 

18.  Century  Diet. 

19.  Jurgens  Ittman,  47  La.  Ann.  367, 
373,  16  So.  952. 
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Recognition.  An  acknowledgment  or  solemn  avowal  by  which  a  thing  is 
owned  or  declared  to  belong  to."*^  (Recognition:  Evidence  of,  see  Evidence,  16 
Cyc.  1189.  Official  Recognition  of  —  Corporation  as  Curing  Defect  in  Organiza- 
tion, see  Corporations,  10  Cyc.  253;  Foreign  Corporation,  see  Foreign  Corpora- 
tions, 19  Cyc.  1233;  Person  as  Foreign  Minister  Conclusive  of  the  Legality  of 
Credentials,  see  Ambassadors  and  Consuls,  2  Cyc.  263.  Of  Illegitimate  Child, 
see  Bastards,  5  Cyc.  633.  Of  Unauthorized  Acts  of  Agent  as  Ratification,  see 
Principal  and  Agent,  31  Cyc.  1263.  Of  Validity  of  Judgment  as  Waiver  of 
Right  to  Appeal  Therefrom,  see  Appeal  and  Error,  2  Cyc.  656.  Political  Recog- 
nition of  —  Belligerent  Rights,  see  International  Law,  22  Cyc.  1714;  War; 
Independence  of  Existence  of  New  State,  see  International  Law,  22  Cyc.  1709. 
Renewal  of  Indebtedness  by  Acknowledgment,  New  Promise,  or  Part  Payment, 
see  Bankruptcy,  5  Cyc.  407;  Insolvency,  22  Cyc.  1351;  Limitations  of  Actions, 
25  Cyc.  1325.) 


It  is  a  temporary  afflictive  and  infamous 
punishment,  consisting  in  being  confined  in  a 
hard  labor  institution  ana  carrying  civil  deg- 
radation [citing  2  Rep.  Journal  du  Palais, 
tit.  "  Reclusion,"  p.  83].  Phelps  D.  Reinach, 
38  La.  Ann.  547,  55L 


Distinguished  from  "  seclusion "  see  Jur- 
gens  V.  Ittman,  47  La.  Ann.  367,  373,  16  So. 
952;  Phelps  v.  Reinach,  38  La.  Ann.  547, 
55L 

20.  Imperial  Diet,  [quoted  in  Arthur  V. 
Monck,  21  U.  C.  C.  P.  76,  81]. 
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CROSS-REFERENCES 

For  Matters  Relating  to : 
Recognizance:  . 

By  Sheriff  or  Constable,  see  Sheriffs  and  Constables. 
For  Appearance,  see  Witnesses. 

For  Good  Behavior  and  Support,  see  Husband  and  Wife^  21  Cyc.  1616. 

For  Possession,  see  Possessory  Warrant,  31  Cyc.  959. 

For  Purchase-Money  of  Land  Sold  in  Orphan's  Court,  see  Executors  and 

Administrators,  18  Cyc.  777. 
For  Security  For  Costs,  see  Costs,  11  Cyc.  170. 

For  Stay  of  Execution,  see  Executions,  17  Cyc.  1142;  Justices  of  the 

Peace,  24  Cyc.  627. 
In  Action  of  Detinue,  see  Detinue,  14  Cyc.  279. 
In  Certiorari,  see  Certiorari,  6  Cyc.  843. 

In  Forcible  Entry  and  Detainer,  see  Forcible  Entry  and  Detainer,  19 

Cyc.  1183,  1190. 
In  Proceedings  to  Procure  Writ  of  Review,  see  Review. 
On  Appeal  and  Certiorari,  see  Justices  of  the  Peace,  24  Cyc.  773. 
On  Appeal  and  Error  : 

Generally,  see  Appeal  and  Error,  2  Cyc.  916. 

In  Criminal  Proceedings,  see  Criminal  Law,  12  Cyc.  947. 
On  Bail,  see  Bail,  5  Cyc.  16,  92. 

On  Execution,  see  Executions,  17  Cyc.  1124,  1228,  1489. 
On  Partition,  see  Partition,  30  Cyc.  282. 
On  Preliminary  Examination,  see  Criminal  Law,  12  Cyc.  312. 
To  Keep  the  Peace,  see  Breach  of  the  Peace,  5  Cyc.  1031. 

L  Definition. 

A  recognizance  is  an  obligation  of  record  entered  into  before  a  court  of  record 
or  officer  with  condition  to  do  some  particular  act.^    It  has  been  defined  to  be  an 


1.  2  Blackstone  Comm.  341 ;  2  Bouvier  L. 
Diet.;  1  Cliittv  Cr.  L.  9;  Jacob  L.  Diet.;  2 
Tidd  Pr.  10S3.' 

Other  definitions  are:  "An  obligation  of 
record  (Schultze  v.  State,  43  Md.  295,  306; 
Jones  V.  Bomberger.  97  Pa.  St.  432,  436; 
State  V.  Johnson,  77  S.  C.  252,  254,  57  S.  E. 
846 ;  U.  S.  V.  Insley.  49  Fed.  776,  778 ;  Erwin 
V.  U.  S.,  37  Fed.  470.  489,  2  L.  E.  A.  229; 

m 


Gillespie  v.  Grant,  3  U.  C.  Q.  B.  400,  403) 
entered  into  before  a  court  or  officer  duly 
authorized  for  that  purpose  (Clink  v.  Muske- 
gon Cir.  Judge,  58  Midi.  242,  244,  25  N.  W. 
175;  Com.  ?;.  Lamar,  32  Pa.  Super.  Ct.  200, 
204)  ,  conditioned  for  the  performance  of  some 
particular  act"  (State  ?:.  Crippen,  1  Ohio  St. 
399,  401  [quoted  in  Gregory  v.  State,  94  Ind. 
384,  386,  48  Am.  Rep.  162;  King  v.  State,  18 
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acknowledgment  of  a  debt  of  record;^  and  when  it  is  filed  it  is  in  the  nature  of  a 
conditional  judgment  of  record^  which  may  be  discharged  by  the  performance  of 
the  conditions  stated.^    Again  a  recognizance  has  been  held  to  be  a  contract  ^  or 


Nebr.  375,  379,  25  N.  W.  519]);  or  "with 
condition  to  do  some  particular  act"  (Mor- 
row V.  State,  5  Kan.  563,  566;  State  v.  Dorr, 
59  W.  Va.  188,  192,  53  S.  E.  120,  115  Am. 
St.  Rep.  915,  5  L.  R.  A.  N.  S.  402),  as  "to 
appear  at  the  sessions  or  assizes  "  ( 1  Chitty 
Cr.  L.  90  [quoted  in  King  v.  State,  18 
Nebr.  375,  378,  25  N.  W.  519;  Irwin  v.  State, 
10  Nebr.  325,  328,  6  N.  W.  370] )  ;  or  "'  with 
a  condition  to  do  some  act  required  by  law, 
which  is  therein  specified"  (Warner  v.  How- 
ard, 121  Mass.  82,  84;  2  Blackstone  Comm. 
341  {quoted  in  King  v.  State,  supra;  Com. 
V.  Savage,  30  Pa.  Super.  Ct.  364,  365]  ; 
Bouvier  L.  Diet,  [quoted  in  Banta  v.  People, 
53  111.  434,  436;  People  v.  Cook,  68  111.  App. 
202,  203,  204;  Vierling  v.  State,  33  Ind. 
218,  219]),  "  Avith  a  condition  to  do  some  act 
required  by  law  to  be  done,  or  to  refrain 
from  doing  some  act  forbidden  by  law,  which 
is  therein  specified "  ( 1  Bouvier  Inst,  342 
[quoted  in  State  v.  Dowd,  43  N.  H.  454, 
455]). 

"An  obligation  of  recora  which  a  man  enters 
into  before  some  court  or  magistrate  duly 
authorized  (Reg.  Sparrow,  12  N.  Brunsw. 
237,  239)  with  condition  to  do  some  par- 
ticular act  (2  Blackstone  Comm.  341  [quoted 
in  State  v.  Howlev,  73  Me.  552,  554;  McMicken 
V.  Com.,  58  Pa.'^St.  213,  218,  222;  State  v. 
Morgan,  2  Bailey  (S.  C.)  601;  Reg.  v.  Creel- 
man,  25  Nova  Scotia,  404,  417] ) ,  as  to  appear 
at  the  assizes,  keep  the  peace,  pay  a  debt,  or 
the  like"  (Jacob  L.  Diet,  [quoted  in  State 
v.  Howlev,  supra;  State  v.  Walker,  56  N.  H. 
176,  178). 

"An  obligation  of  record,  with  condition 
to  be  void  on  performance  of  some  act  speci- 
fied."   Lang  V.  People,  14  Mich.  439,  442. 

2.  Gay  r.  State,  7  Kan.  394;  Com.  v. 
McNeill,  19  Pick.  (Mass.)  127;  Gildersleeve 
V.  People,  10  Barb.  (N.  Y.)  35;  People  v. 
Van  Eps,  4  Wend.  (N.  Y.)  387;  Com.  V. 
Gray,  26  Pa.  Super.  Ct.  110;  Barnes  v.  Lee, 
2  Fed.  Cas.  No.  1,017,  1  Craneh  C.  C.  430; 
Gillespie  v.  Grant,  3  U.  C.  Q.  B.  400,  403. 

Other  definitions  are:  "An  acknowledg- 
ment of  a  debt,  and  when  filed  in  a  court  of 
record,  is  a  matter  of  record."  Gildersleeve 
V.  People,  9  N.  Y.  Leg.  Obs.  18,  23. 

"An  acknowledgment  or  obligation  of 
record  (Reg.  v.  McKay,  28  N.  Brunsw.  564, 
571)  of  a  debt  due"  (Philbrick  v.  Buxton, 
43  N.  H.  462 ;  Gildersleeve  v.  People,  10  Barb. 
(N.  Y.)  35. 

"An  acknowledgment  or  obligation  of  rec- 
ord." Underbill  Devereux,  2  Saund.  68, 
85  Eng.  Reprint  698  [quoted  in  Reg.  r.  Mc- 
Kav,  28  N.  Brunsw.  564,  571;  Reg.  r.  Spar- 
row, 12  N.  Brunsw.  237,  239]. 

"  The  acknowledgment  upon  record  of  a 
former  debt  due  to  our  Sovereign  Ladv  the 
Queen."  Re  Burton,  16  Out.  Pr.  160,"  161. 
See  also  Tn  re  Brown,  35  INIinn.  307.  308,  29 
N.  W.  131. 

"A  debt  of  record  entered  into  before  some 


court,  judge,  or  magistrate  having  authority 
to  take  the  same."  Crawford  v.  Vinton,  102 
Mich.  83,  85,  02  N.  W.  988;  Com.  v.  Emery, 
2  Binn.  (Pa.)  431,  434  [quoted  in  Com.  v. 
Savage,  30  Pa.  Super.  Ct.  364,  367]  ;  Wesley 
V.  Sharpe,  19  Pa.  Super.  Ct.  600,  604. 

"A  debt  upon  condition,  and  on  default  is 
forfeited  and  becomes  a  debt  due  and  abso- 
lute."   State  V.  Kinne,  39  N.  H.  129,  135. 

To  "  enter  into  recognizances "  in  law  is 
to  become  bound  under  a  penalty,  by  a  writ- 
ten obligation  before  a  court  of  record,  to  do 
a  specific  act.  Century  Diet,  [quoted  in 
Philadelphia  Fire  Assoc.  v.  Ruby,  60  Nebr. 
216,  220,  82  N.  W.  629]. 

Defined  by  statute  see  Jones  v.  State,  1 
Tex.  App.  485,  486;  Tex.  Code  Cr.  Proc.  art. 
283  [quoted  in  Smith  v.  State,  35  Tex.  Cr.  9, 
10,  29  S.  W.  158]. 

3.  Fahey  v.  People,  8  Colo.  App.  553,  46 
Pac.  836;  Adair  v.  State,  1  Blackf.  (Ind.) 
200;  Com.  V.  Grav,  26  Pa.  Super.  Ct.  110; 
State  V.  Ahrens,  12  Rich.  (S.  C.)  493. 

In  nature  of  judgment  confessed  of  record. 
—  State  V.  Watson,  54  Mo.  App.  416,  417; 
Gildersleeve  r.  People,  9  N.  Y.  Leg.  Obs.  18. 
23  (in  its  legal  effect  tlie  confession  of  judg- 
ment) ;  State  V.  Ahrens,  12  Rich.  (S.  C.) 
493.  See  also  Com.  v.  Philadelphia  County, 
8  Serg.  &  R.  (Pa.)  151,  154  [quoted  in  Gay 
V.  State,  20  Tex.  504,  507]  ;  4  Bacon  Abr.  414 
[quoted  in  Reg.  -v.  Creelman,  25  Nova  Scotia 
404,  417]. 

Many  of  the  attributes  of  a  judgment. — 
People  V.  Van  Eps,  4  Wend.  (N.  Y.)  392 
[quoted  in  Colvig  i\  Klamath  Count  v.  16 
Qpeg.  244,  249,  19  Pac.  86].  See  also  State 
V.  Walker,  56  N.  H.  175,  178;  Philbrick  v. 
Buxton,  43  N.  H.  462 ;  Respublica  r.  Cobbet. 
2  Yeates  (Pa.)  352,  362,  3'Dall.  467,  475,  1 
L.  ed.  683  [quoted  in  Davis  v.  Packard,  6 
Wend.  (N.  Y.)  327,  330;  Colvig  r.  Klamath 
Countv,  16  Oreg.  244,  248,  19  Pac.  286 :  Com. 
V.  Savage,  30  Pa.  Super.  Ct.  364,  367]. 

4.  Gregory  r.  Sherman,  44  Conn.  466 ;  Starr 
V.  Lyon,  5  Conn.  538;  Gav  r.  State,  7  Kan. 
394;  State  V.  Watson,  54  Mo.  App.  416, 
417. 

5.  Arkansas. —  Blackwell  v.  State.  3  Ark. 
320. 

Kansas. —  State  v.  Weatherwax.  12  Kan. 
463. 

Missouri. —  State  r.  Randolph.  22  Mo.  474. 

Nein  Mexico.— -Brooks  v.  U.  S.,  6  N.  M.  72, 
27  Pac.  311. 

New  yorA-.— People  r.  Tubbs.  37  X.  Y. 
586. 

O/m'o.— State  r.  Daily.  14  Ohio  91. 

West  Virfjinia. —  State  V.  Lambert.  44 
W.  Va.  308,  28  S.  E.  930. 

United  ^fatcs.—  V.  S.  r.  Van  Fosson.  28 
Fed.  Cas.  No.  16.607,  1  Dill.  406. 

See  42  Cent.  Dig.  tit.  "  Roeosrnizanccs,*' 
§  21. 

It  is  in  the  nature  of  a  judgment,  how- 
ever,   rather    than    a    contract.      State  V. 

m 
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bond  of  record;^  although  properly  speaking  it  is  more  than  a  contract; and 
clearly  distinguishable  from  a  bond/^ 

IL  FORM,  Requisites,  and  Validity. 

A.  Necessity  For  Authority.  Recognizances  are  vaHd  only  when  taken 
by  some  court,  or  officer  authorized  to  take  them/  and  in  a  case  where  the  taking 


Walker,  56  N.  H.  176.  See  also  supra,  text 
and  note  3. 

6.  In  re  Brown,  35  Minn.  307,  308,  29 
N.  W.  131,  where  it  is  said:  "Thus  Black- 
stone  speaks  of  a  recognizance  as  in  most 
respects  '  like  another  bond.'  "  See  also  In  re 
Brown,  supra,  where  it  is  said :  "  The  term 
'  recognizance '  is  commonly  applied  to  all 
forms  of  security  for  the  appearance  of  the 
accused  in  criminal  proceedings,  whether  in 
the  form  of  a  common-law  recognizance,  or 
of  a  common  bond." 

Although  a  court  of  admiralty  cannot  take 
a  recognizance,  which  is  a  bond  or  obligation 
of  record,  from  defendants,  not  being  a  court 
of  record  nor  a  judge  of  record,  yet  it  can 
take  a  caution  or  stipulation  which  is 
•usually  for  appearance  or  to  perform  a  de- 
cree, etc.,  and  is  in  the  nature  of  a  recogni- 
zance. Kespublica  v.  Le  Caze,  1  Yeates  (Pa.) 
55,  69. 

6a„  More  than  a  contract. — A  recognizance 
has  been  defined  at  common  law  as  being  "  an 
obligation  of  record  founded  upon  an  ac- 
knowledgment of  an  existing  indebtedness  by 
the  person  to  be  bound,"  and  as  something 
more  than  a  contract,  although  under  a  stat- 
ute it  has  been  declared  that  it  may  be  held 
and  treated  as  a  contract.  State  v.  Weather- 
wax,  12  Kan.  463. 

6b.  Compared  with  and  distinguished  from 
bond.- — A  recognizance  is  equal  in  solemnity 
to,  and  in  some  respects  at  common  law 
takes  priority  over,  a  common  bond.  Shat- 
tuck  V.  People,  5  111.  477;  King  v.  State,  18 
Nebr.  375,  379,  25  N".  W.  519;  State  v. 
Crippen,  1  Ohio  St.  399.  While  there  is 
to  a  certain  extent  a  similarity  in  form 
betw^een  a  bond  and  a  recognizance  and  an 
action  of  debt  will  lie  on  each,  the  similar- 
ity extends  no  further.  A  bond  is  always 
sealed  by  the  obligor  while  a  recognizance 
need  not  be ;  and  th-e  bond  creates  a  debt  by 
specialtj^,  whereas  a  recognizance  creates  a 
debt  by  record  and  in  this  respect  is  like 
a  judgment.  People  v.  Kane,  4  Den.  (N.  Y.) 
530;  State  v.  Crippen,  1  Ohio  St.  399.  And 
see  Fahey  v.  People,  8  Colo.  App.  553,  46 
Pac.  836;  Shattuck  v.  People,  5  111.  477. 
A  recognizance  differs  from  a  bond  in  this: 
That  while  the  latter,  which  is  attested  by 
the  signature  and  seal  of  the  obligor,  creates 
a  fresh  and  new  obligation,  the  former  is  an 
acknowledgment  of  record  of  an  already  ex- 
isting debt.  Fahey  v.  People,  8  Colo.  App. 
553,  46  Pac.  836 ;  Gay  v.  State.  7  Kan.  394 ; 
King  V.  State,  18  Nebr.  375,  25  K  W.  519; 
Irwin  V.  State,  10  Nebr.  325,  6  N.  W.  370; 
State  V.  Crippen,  1  Ohio  St.  399;  State  v. 
Mayson,  2  Nott  &  M.  (S.  C.)  425;  Gay  v. 
State,  20  Tex.  504,  507;  Lawton  v.  State, 
5  Tex.  270;  Reg.  V.  Hoodless,  45  U.  C.  Q.  B. 
556;   2  Blackstone   Comm.   341    [quoted  in 

ra 


In  re  Brown,  35  Minn.  307,  29  N.  W.  131]. 
A  recognizance  is  a  bond  in  the  strict  sense 
of  the  word  and  entering  into  a  recognizance 
is  a  sufficient  giving  bond  with  surety.  Love- 
joy  V.  Isbell,  70  Conn.  557,  40  Atl.  531; 
New  Haven  v.  Rogers,  32  Conn.  221.  Contra^ 
Merrill  v.  Prince,  7  Mass.  396;  Johnson  v, 
Randall,  7  Mass.  340;  Nurse  v.  Porter,  18 
N.  H.  57.  To  determine  the  character  of  an 
instrument  whether  a  recognizance  or  not 
it  is  only  necessary  to  inquire  whether  it 
has  been  duly  acknowledged  before  the  proper 
officer.  Kearns  r.  State,  3  Blackf.  (Ind.) 
334.  Recognizance  for  appeal  from  the 
judgment  of  a  justice  is  strictly  a  recogni- 
zance and  not  a  penal  bond  having  been  ex- 
pressly declared  by  statute  to  be  a  recogni- 
zance."^  Coekrill  v.  Owen,  10  Mo.  287.  In 
Minnesota  the  difference  between  a  recogni- 
zance and  a  common  bond  is  now  largely  one 
of  form.  Hence,  not  merely  in  common 
speech,  but  also  in  statutes,  the  one  or 
the  other  term  is  often  used  without  regard 
to  the  technical  distinction  between  the  two. 
In  re  Brown,  35  Minn.  307,  308,  29  N.  W. 
131.    See  infra,  IT,  D,  3. 

Distinguished  from  bail-bond  see  Crane  v, 
Keating,  13  Pick.  (Mass.)  339  [quoted  in 
Com.  V.  Savage,  30  Pa.  Super.  Ct.  364,  367]  ; 
Gay  v.  State,  20  Tex.  504,  507;  State  i\  Dorr, 
59  W.  Va.  188,  192,  53  S.  E.  120,  115  Am. 
St.  Rep.  915,  5  L.  R.  A.  N.  S.  402;  U.  S. 
V.  Insley,  49  Fed.  776,  778.  A  recognizance 
of  bail  stands  upon  a  different  ground  from 
bail-bonds  as  to  jurisdiction  of  the  court. 
There  the  jurisdiction  is  not  founded  upon 
statute,  but  upon  the  authority  in  the  court 
to  see  that  an  improper  use  is  not  made  of 
its  own  record.  Davey  v.  Prendergrass,  5 
B.  &  Aid.  187,  7  E.  C.  L.  110  [quoted  in 
Steptoe  V.  Harvey,  7  Leigh  (Va.)  501,  503]. 

A  recognizance  is  altogether  unlike  a  mort- 
gage.—  It  resembles  it  in  nothing;  but  the 
same  form  of  remedy  may  be  used  upon  both. 
McMicken  v.  Com.,  58  Pa.  St.  213,  222. 

7.  Arkansas. —  Cooper  v.  State,  23  Ark. 
278. 

Illinois. —  Solomon  v.  People,  15  111.  291. 

Indiana. —  State  v.  Winninger,  81  Ind.  51; 
State  V.  Wenzel,  77  Ind.  428;  Byers  v.  State, 
20  Ind.  47;  Caspar  v.  State,  11  Ind.  548; 
Olds  V.  State,  6  Blackf.  91. 

Kansas. —  Morrow  v.  State,  5  Kan.  563. 

Kentucky. —  Bowman  v.  Com.,  14  B.  Mon. 
390;  Harris  v.  Simpson,  4  Litt.  165,  14  Am. 
Dec.  101;  Com.  v.  Littell,  1  A.  K.  Marsh.  566. 

Massachusetts. —  Com.  v.  Loveridge,  11 
Mass.  337. 

'New  Jersey. —  State  v.  Kruise,  32  N.  J.  L. 
313. 

Isfew  York. —  People  v.  Shaver,  4  Park.  Cr. 
45. 
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was  authorized  ^  and  the  court  to  which  it  was  returned  had  jurisdiction.^  Nor 
is  such  an  obhgation  when  taken  by  one  not  authorized  vahd  asj  a  common-law 
obligation.^^ 

B.  Persons  Authorized  to  Take.  Taking  a  recognizance  is  an  act  of  a 
judicial  character  and  courts  have  inherent  power  to  take  them.^"  Other  officers 
must  be  authorized  by  statute/^  and  it  is  competent  for  the  legislature  to  authorize 
any  officer  to  take  a  recognizance/^  Among  those  who  have  or  have  not  been 
authorized  are  judges/^  sheriffs,  and  officers  authorized  to  execute  warrants  in 
criminal  actions/*^  justices  of  the  peace/^  and  clerks  of  court. Deputy  officers  are 
held  not  to  be  authorized  although  their  principals  are/^  nor  can  a  court  deputize 
another  to  take  and  approve  a  recognizance.^*^  Recognizances  taken  by  d&  facto 
officers  are  valid.^^  The  authority  may  be  limited  as  to  time,^^  place,^^  amount/'^ 
or  to  a  particular  stage  of  the  proceedings/^  and  may  depend  on  the  existence 
of  prescribed  conditions    or  proceedings.^^ 


Canada. —  O'Connor  v.  Mott,  4  N.  Brunsw. 
509. 

See  42  Cent.  Dig.  tit.  "  Eecognizanees,"  §  1 
et  seq. 

It  is  void  wlien  given  before  a  magistrate 
who  is  witliout  jurisdiction  to  receive  the 
same.    Reardon  V.  People,  123  111.  App.  81. 

That  a  recognizance  was  taken  by  two  jus- 
tices of  the  peace  in  a  case  where  one  was 
authorized  will  not  invalidate  it.  McFarlan 
17.  People,  13  111.  9. 

Essentials  of  a  recognizance  are  that  it  be 
taken  by  a  competent  court  or  oflEicer,  in  a 
case  existing  before  such  authority  and  for 
the  performance  of  some  act  that  the  law 
allows  to  be  secured  in  that  way  and  in  the 
form  prescribed  for  that  purpose.  State  v. 
Randolph,  22  Mo.  474. 

8.  State  V.  Randolph,  22  Mo.  474 ;  Dicken- 
son V.  State,  20  Nebr.  72,  29  IST.  W.  184; 
State  V.  Eastman,  42  N.  H.  265. 

It  must  be  taken  by  a  competent  court  or 
officer  in  a  case  existing  before  such  au- 
thority. State  V.  Randolph,  22  Mo.  474 
[quoted  in  State  v.  Watson,  54  Mo.  App.  416, 
417]. 

Before  the  law  requiring  it  goes  into  effect 
a  recognizance  taken  is  void.  Curry  v.  Dal- 
las, (Tex.  Cr.  App.  1893)  21  S.  W.  930. 

9.  Pike  V.  Neal,  73  Me.  513;  State  Treas- 
urer t\  Wells,  27  Vt.  276;  State  Treasurer  v. 
French,  Brayt.  (Vt.)  140. 

10.  Com.  V.  Roberts,  1  Duv.  (Ky.)  199; 
Com.  V.  Lee,  3  J.  J.  Marsh.  (Ky.)  698;  Dick- 
enson V.  State,  20  Nebr.  72,  29  K  W.  184. 
Contra,  Dennard  17.  State,  2  Ga.  137;  State  t\ 
Mills,  13  N.  C.  555. 

11.  State  V.  Edwards,  4  Humphr.  (Tenn.) 
226.  But  see  Albee  v.  Ward,  8  Mass.  79, 
where  it  is  held  that  a  justice  of  the  peace  in 
taking  a  recognizance  exercises  no  judicial 
power  but  acts  merely  as  a  ministerial 
ofTicial. 

12.  U.  S.  V.  Evans,  2  Fed.  147,  2  Flipp. 
605. 

13.  Com.  V.  Littell,  1  A.  K.  Marsh.  (Ky.) 
■"'66;  U.  S.  r.  Evans,  2  Fed.  147,  2  Flipp. 
605. 

Recognizances  are  by  our  law  "  entered  into 
before  courts  of  record  and  constitute  a  part 
of  their  proceedings  to  be  recorded;  and  be- 
fore justices  of  the  same  courts,  acting  min- 


isterially by  virtue  of  authority  conferred 
upon  them  by  statute  for  that  purpose." 
Longley  v.  Vose,  27  Me.  179,  186. 

14.  Cockrill  v.  Owen,  10  Mo.  287. 

15.  Saxton  v.  State,  8  Blackf.  (Ind.)  200; 
State  V.  Zwilie,  22  Mo.  467. 

Associate  judges. —  McCarty  v.  State,  1 
Blackf.  (Ind.)  338;  Adair  v.  State,  1  Blackf. 
(Ind.)  200. 

16.  State  V.  Winninger,  81  Ind.  51. 

17.  McFarlan  v.  People,  13  111.  9;  Long- 
ley  V.  Vose,  27  Me.  179,  187. 

18.  Marr  v.  State,  26  Ark.  410;  Morrow 
V.  State,  5  Kan.  563;  Chinn  v.  Com.,  5  J.  J. 
Marsh.   (Ky.)  29. 

19.  State  V.  Edwards,  4  Humphr.  (Tenn.) 
226.    But  see  Shreeve  v.  State,  11  Ala.  676. 

20.  Morrow  v.  State,  5  Kan.  563.  Contra, 
State  V.  Houston,  74  N.  C.  549;  State  v. 
Edney,  60  N.  C.  463.  Compare  State  v.  Jones, 
88  N.  C.  683;  State  v.  Satterwhite,  20  S.  C. 
536  (holding  that  a  recognizance  entered  into 
before  and  approved  by  the  clerk  of  the  court 
under  the  order  of  the  judge  is  in  effect  the 
taking  of  such  recognizance  by  the  judge  him- 
self and  renders  it  valid)  ;  U.  S.  V.  Evans,  2 
Fed.  147,  2  Flipn.  605. 

21.  Brown  v.  O'Connell,  36  Conn.  432,  4 
Am.  Rep.  89;  Rheinhart  r.  State,  14  Kan. 
318.  See  Pack  v.  State,  23  Ark.  235;  People 
V.  Meacham,  74  111.  292;  People  v.  Watkins, 
19  111.  117;  People  v.  Cook,  14  Barb.  (K  Y.) 
259;  Wilcox  r.  Smith,  5  Wend.  (N.  Y.)  231, 
21  Am.  Dec.  213.  See  also  infra,  p.  562 
text  and  note  75. 

22.  Com.  i\  Littell,  1  A.  K.  Marsh.  (Ky.) 
566.    See  infra,  II,  H,  7. 

23.  Paine  v.  State,  7  Blackf.   (Ind.)  206. 

24.  State  v.  Wormell,  33  Me.  200.  See  in- 
fra, II,  F. 

25.  State  r.  Youn<r,  56  IMe.  219:  Com.  r. 
Greene,  13  Allen    (Mass.)  2,11. 

26.  Cooper  r.  State,  23  Ark.  278:  Black- 
man  V.  State,  12  Ind.  556.    See  infra,  II,  E. 

27.  Chumasero  v.  People,  18  Til.  405: 
Hawkins  v.  State,  24  Ind.  288:  Votaw  r. 
State,  12  Ind.  497;  Trimble  r.  State.  3  Tnd. 
151:  Pugh  V.  State,  2  Head  (Tenn.)  227. 
See  Bail,  5  Cyc.  83.    See  also  infra.  IT.  C. 

RecoR-nizance's  are  entered  into  before  jus- 
tices of  the  peace  when  there  are  proceed- 
ings between  parties  pending  before  them,  and 
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C.  Proceedings  in  Which  Authorized.  It  has  been  held  that  recog- 
nizances should  be  taken  in  all  cases  in  which  the  state  takes  an  obligation  from 
an  individual  for  the  performance  of  any  duty  unless  the  law  otherwise  direct.'-^^ 
Recognizances  have  been  held  or  treated  as  valid  and  authorized  in  bastardy 
proceedings,^^  in  civil  or  criminar  proceedings  when  accused  may  be  admitted  to 
bail,^°  in  forcible  entry  and  detainer/^  in  probate  and  partition  proceedings,^^ 
in  prosecutions  for  surety  to  keep  the  peace;  for  security  for  costs  and  for 
appearances  of  witnesses.^®  The  mere  fact  that  the  proceedings  in  which  the 
recognizance  was  taken  were  irregular  or  erroneous  will  not  render  the  recognizance 
invalid. 

D.  Form  —  1.  In  General.  Recognizances  are  of  different  descriptions, 
and  they  are  entered  into  for  different  purposes. There  is  no  substantial  differ- 
ence between  a  common-law  and  a  statutory  recognizance.^^  Where  no  form  is 
prescribed  by  statute  the  form  or  language  is  immaterial  if  it  is  sufficient  in  legal 
effect  but  while  every  recognizance  must  contain  all  the  material  and  substan- 
tial parts/^  a  recognizance  defective  merely  in  form  may  be  valid  if  treated  as 
valid  by  the  parties  affected.^^ 

2.  Conformity  to  Statute,  Where  the  requisites  of  a  recognizance  are  pre- 
scribed by  statute  it  becomes  a  statutory  obligation  and  must  be  made  substan- 
tially in  conformity  with  the  law  authorizing  it/^^  but  strict  compliance  with  the 
statutory  form  is  not  required;'**  and  hence  if  the  obligation  is  in  other  respects 


when  there  are  no  such  proceedings.  Longley 
f.  Vose,  27  Me.  179,  187. 

28.  Dickerson  v.  Gray,  2  Blackf.  (Ind.) 
230. 

Taking  recognizance  when  bond  is  required 

by  statute  see  supra,  text  and  note  6. 

29.  New  Haven  v.  Rogers,  32  Conn.  221; 
People  V.  Green,  58  111.  236;  Dickerson  v. 
Gray,  2  Blackf.  (Ind.)  230;  Davis  v.  Com., 
4  T.  B.  Mon.  (Ky.)  113. 

30.  See  Bail,  5  Cyc.  16,  92. 

31.  Dutton  V.  Tracy,  4  Conn.  79.  And  see 
Hardy  v.  Watts,  22  Pa.  St.  33. 

32.  Com.  V.  Haffey,  6  Pa.  St.  348. 

33.  Com.  V.  Haffey,  6  Pa.  St.  348. 

34.  State  v.  Thornpson,  62  Ind.  367.  See 
Breach  of  the  Peace,  5  Cyc.  1031. 

35.  Kinney  v.  O'Bannon,  6  Bush  (Ky.) 
692.    See  also  Costs,  11  Cyc.  182. 

36.  People  i\  Bundle,  6  Hill  (N.  Y.)  506. 
See  also  Witistesses. 

37.  Arkansas. — Marr  v.  State,  26  Ark.  410. 
Illinois. —  People  v.  Meacham,  74  111.  292; 

O'Brien  v.  People,  41  111.  456. 

Indiana. —  Harris  v.  State,  54  Ind.  2; 
Adams  v.  State,  48  Ind.  212;  Adair  v.  State, 
1  Blackf.  200. 

Maine. —  State  v.  Boies,  41  Me.  344;  State 
V.  Corson,  10  Me.  473. 

Nebraska. — King  v.  State,  18  Nebr.  375,  25 
N.  W.  519. 

Pennsylvania. —  Com.  v.  Haffev,  6  Pa.  St. 
348. 

See  42  Cent.  Dig.  tit.  "  Recognizances," 
§  3. 

38.  Longley  r.  Vose,  27  Me.  179,  186. 

39.  State  v.  Poston,  63  Mo.  521. 

Distinction  between  statutory  and  com- 
mon-law bonds  and  recognizances  is  abolished 
by  Code  Tenn.  §  5155.  Brewer  v.  State,  6 
Lea  (Tenn.)  198. 

40.  Gallagher  v.  People,  88  111.  335;  Kin- 
ney V.  O'Bannon,  6  Bush  (Ky.)  692;  Hardy 
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r.  Watts,  22  Pa.  St.  33;  State  Treasurer  V. 
Woodward,  7  Vt.  529. 

41.  People  V.  Graham,  1  Park.  Cr.  (N.  Y.) 
141. 

A  mere  memorandum  is  insufficient.  State 
V.  Crippen,  1  Ohio  St.  399;  Dillingham  v. 
U.  S.,  7  Fed.  Cas.  No.  3,913,  2  Wash.  422. 

It  need  contain  only  the  penalty  and  con- 
dition.   McLaughlin  v.  State,  10  Kan.  581. 

Forms  of  recognizances  see  Vierling  v. 
State,  33  Ind.  218,  219;  Longley  v.  Vose,  27 
Me.  179,  180;  Crawford  v.  Vinton,  102  Mich. 
83,  84,  62  N.  W.  988;  King  t'.  State,  18  Nebr. 
375,  376,  25  N.  W.  519;  Irwin  v.  State,  10 
Nebr.  325,  328,  6  N.  W.  370;  State  f.  Birchim, 
9  Nev.  95,  98;  State  v.  Edney,  60  N.  C.  463, 
464;  State  v.  Ahrens,  12  Rich.  (S.  C.)  493, 
494;  Burton  v.  State,  48  Tex.  Cr.  544,  545, 
90  S.  W.  498;  Reg.  v.  Creelman,  25  Nova 
Scotia  404,  419;  2  Blackstone  Comm.  341 
[quoted  in  Irwin  v.  State,  supra']. 

Insufficient  form  of  recognizance  see  State 
p.  Crippen,  1  Ohio  St.  399  [quoted  in  King  v. 
State,  18  Nebr.  375,  388,  25  N.  W.  519]. 

42.  Allen  v.  Kellam,  94  Pa.  St.  253. 

43.  Alabama. —  Lloyd  r.  State,  Minor  34. 
Colorado. —  Connor  v.  People,  4  Colo.  134. 
Connecticut. —  Ferry  v.  Burchard,  21  Conn. 

597. 

Maine. —  Pike  v.  Neal,  73  Me.  513. 

Nebraska.— Zohel  v.  State,  72  Nebr.  427, 
430,  100  N.  W.  947. 

Texas. —  Lawton  v.  State,  5  Tex.  270; 
Smith  V.  State,  35  Tex.  Cr.  9,  29  S.  W. 
158. 

When  the  form  is  prescribed  by  statute  the 
recognizance  must  be  in  the  prescribed  form. 
Clink  V.  Muskegon  Cir.  Judge,  58  Mich.  242, 
244,  25  N.  W.  175;  State  v.  Randolph,  22  Mo. 
474  [quoted  in  State  v.  Watson,  54  Mo.  App. 
416,  417]. 

44.  Connecticut. —  Wallingford  v.  Hall,  45 
Conn.  350;  Billings  v.  Avery,  7  Conn.  236. 
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plain  the  obligors  will  not  be  released. Again  the  recognizance  may  be  treated 
as  good  at  common  law  although  not  strictly  in  pursuance  of  the  statute.^® 

3.  Bond  as  RecognizancEo  In  a  number  of  states  it  has  been  held  that  under 
a  statute  requiring  a  recognizance  a  bond  when  properly  conditioned  and  executed 
is  sufficient/^  although  the  contrary  rule  is  adopted  in  other  states.^^ 

E.  Conditions  — ■  1.  In  General.  The  conditions  of  recognizances  vary 
according  to  the  proceedings  in  which  they  are  taken  and  are  fixed  by  law.*^  A 
recognizance  must  set  out  the  material  parts  of  the  obligation  and  condition/^ 
a  condition  being  an  indispensable  part  of  a  recognizance/^  and  the  court  will 
not  supply  by  intendment  a  necessary  word,  although  omitted  by  clerical  oversight 
merely  .^^  The  language  of  the  condition  will  not  invalidate  a  recognizance,  although 
it  varies  from  the  statutory  form;  it  is  sufficient  if  what  is  required  of  the  principal 
can  be  ascertained  from  the  recognizance.^^ 

2.  Omission  of  Conditions.  Failure  of  a  recognizance  to  contain  all  the  con- 
ditions prescribed  by  statute  need  not  invalidate  it.^* 

3.  Imposing  Additional  Conditions.    While  it  has  been  held  that  a  recognizance 


Illinois. —  Gallagher  v.  People,  91  111.  590; 
Shattuck  V.  People,  5  111.  477. 

Kentucky. —  Miller  v.  Com.,  1  Duv.  14. 

Maine. —  State  v.  Baker,  50  Me.  45;  State 
V.  Boies,  41  Me.  344. 

Massachusetts. —  Shaw  v.  Mclntier,  5  Allen 
423. 

South  Carolina. —  State  v.  Mayson,  2  Nott 
&  M.  425. 

Canada.—  McDonell  v.  Butter,  2  U.  C.  Q.  B. 
0.  S.  340. 

See  42  Cent.  Dig.  tit.  "  Becognizances,"  §  4. 

45.  State  v.  Birchim,  9  Nev.  95. 

46.  Phelps  V.  Parks,  4  Vt.  488;  U.  S.  v. 
Evans,  2  Fed.  147,  2  Flipp.  605. 

47.  Connecticut. —  Starr  v.  Lyons,  5  Conn. 
538. 

Georgia.—  State  v.  Couper,  T.  U.  P.  Charlt. 
306. 

Illinois. —  McFarlan  v.  People,  13  111.  9; 
Shattuck  V.  People,  5  111.  477. 

Indiana. —  Kearns  v.  State,  3  Blackf.  334. 

Kansas. —  Ingram  v.  State,  10  Kan.  630. 

North  Carolina. —  State  v.  Jones,  88  N.  C. 
683 ;  State  v.  Edney,  60  N.  C.  463. 

Texas. —  Lawton  v.  State,  5  Tex.  270. 

United  States. —  Deen  v.  Hemphill,  7  Fed. 
Cas.  No.  3,736a,  Hempst.  154. 

See  42  Cent.  Dig.  tit.  "  Becognizances,"  §  5. 
See  also  supra,  text  and  note  C. 

A  voluntary  bond  in  a  criminal  case,  al- 
though not  good  as  a  recognizance,  is  good  as 
a  bond.    Park  v.  State,  4  Ga.  329. 

48.  Blackwell  v.  State,  3  Ark.  320;  Hicks 
r.  State,  3  Ark.  313;  Fahey  v.  People,  8  Colo. 
Apt).  553,  46  Pac.  836;  Ward  v.  Price,  1  Pinn. 
(Wis.)  57. 

A  statutory  undertaking  for  bail  is  not  a 
recognizance.    State  v.  Hays,  2  Oreg.  314. 

49.  State  v.  Crowley,  60  Me.  103;  State 
r.  Young,  56  Me.  219.  See  titles  referred  to 
in  Cross-Eeferences,  supra,  p.  538. 

It  must  be  conditioned  for  th.e  performance 
of  sonio  act  that  the  law  allows  to  he  secured 
in  tliat  way.  State  r.  Bandolph,  22  Mo.  474 
\qnoted  in  State  v.  Watson,  54  Mo.  App.  416, 
417].  Recogni/ances  may  also  he  entered  into 
before  courts  of  record,  conditioned  to  appear 
before  some  court  from  day  to  day  or  at  a 
day  fixed  by  an  adjournment  of  the  same  term 


or  at  the  next  term.  Longley  v.  Vose,  27  Me. 
179,  187._ 

In  civil  proceedings  recognizances  are  en- 
tered into  before  justices  of  the  peace  when 
they  constitute  a  part  of  the  proceedings  be- 
fore them,  conditioned  to  enter  and  prosecute 
an  appeal  made  to  the  district  court;  and 
when  no  such  proceedings  are  before  them, 
conditioned  to  enter  and  prosecute  an  appeal 
made  from  the  district  court  to  the  supreme 
judicial  court.  Longley  v.  Vose,  27  Me.  179, 
187. 

In  criminal  cases  a  recognizance  may  be 
entered  into  before  a  justice  of  the  peace,  con- 
ditioned to  keep  the  peace  or  to  appear  be- 
fore some  court  to  answer  such  matter  as  may 
be  alleged  against  him,  or  to  testify  as  a  wit- 
ness, or  to  enter  and  prosecute  an  appeal. 
Longley  v.  Vose,  27  Me.  179,  187. 

The  object  of  a  recognizance  may  be  to  se- 
cure the  presence  of  defendant  to  perform  or 
suffer  the  judgment  of  the  court.  Crawford  v. 
Vinton,  102  Mich.  83,  84,  62  N.  W.  988. 

50.  State  v.  Crippen,  1  Ohio  St.  399; 
Dillingham  v.  U.  S.,  7  Fed.  Cas.  No.  3,913, 
2  Wash.  422. 

51.  Caldwell  v.  Brindle,  11  Pa.  St.  293; 
Hand  v.  State,  28  Tex.  App.  28,  11  S.  W.  679. 

52.  Carroll  v.  State,  6  Tex.  App.  463. 

53.  Connecticut. —  Billings  r.  Avery,  7 
Conn.  236. 

Illinois.— Tettj  v.  People,  118  111.  148.  8 
N.  E.  304. 

Kansas. —  McLaughlin  v.  State,  10  Ivan. 
581;  Gay  v.  State,  7  Kan.  394. 

Kentucky. —  Miller  r.  Com.,  1  Duv.  14. 

Maine. —  State  v.  Baker,  50  Me.  45;  State 
r.  Boies,  41  Me.  344. 

Massachusetts. —  Shaw  r.  ]\lclntier,  5  Allen 
423. 

Missouri.— State  r.  Potts,  60  Mo.  368. 

Tennessee. —  State  r.  Qniiibv,  5  Sneed  419; 
State  V.  Arhnlge,  2  Snood  229'. 

Texas. —  Bvite  r.  State.  24  Tex.  219. 

See  42  Cent,  Dig.  tit.  "  Recognizances,'* 
§  13. 

54.  Gallagher  r.  PoodIo.  91  Til.  500:  ^\\\- 
Icr  r.  Com.!  1  Duv.  (Kv.)  14;  Shaw  r.  Mc- 
Tntior,  5  Allen  (IMass. ) '423 ;  State  r.  David- 
son, 20  Mo.  212,  61  Am.  Dec.  603. 
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which  fails  to  comply  with  the  statute  authorizing  it  by  reason  of  the  imposition 
of  conditions  not  specified  in  the  statute  or  order  requiring  it  is  void/^  the  better 
rule  would  seem  to  be  that  such  additional  conditions  may,  when  possible,  be 
treated  as  surplusage  and  not  binding  on  the  surety.^®  • 

F.  Amount  or  Penalty.  A  recognizance  which  contains  no  acknowledg- 
ment of  indebtedness  or  penalty  is  invalid."  The  amount  of  the  penalty  is  usually 
fixed  by  the  court  and  not  by  the  officer  taking  it.^^  So  the  amount  may  be 
regulated  by  statute  so  long  as  it  is  not  unreasonable.^*^  A  recognizance  taken 
for  a  larger  sum  than  required  is  invahd/^  but  taking  one  for  a  less  sum  has  been 
held  not  to  vitiate  it.^^ 

G.  Recitals  — ■  l.  Jurisdiction.  In  general  a  recognizance  is  required  to  show 
jurisdiction  in  the  officer  taking  it/^  but  it  is  held  that  it  need  not  recite  the  special 
facts  which  gave  the  officer  authority  to  act  in  the  particular  case,  it  being  enough 
if  he  had  authority  in  cases  of  that  general  description  and  is  conditioned  to  do 
some  act  for  the  doing  of  which  a  recogTiizance  may  properly  be  taken. 


55.  Darling  v.  Hubbell,  9  Conn.  350;  Pike 
V.  Neal,  73  Me.  513;  Merrill  v.  Hinckley,  49 
Me.  40;  Jordan  v.  McKenney,  45  Me.  306; 
Dennison  v.  Mason,  36  Me.  431;  Owen  v. 
Daniels,  21  Me.  180;  Donley  v..  Brownlee,  7 
Pa.  St.  109;  State's  Treasurer  v.  Seaver,  7 
Vt.  480. 

If  the  recognizance  requires  more  than  the 
law  it  is  void.  State's  Treasurer  v.  Seaver, 
7  Vt.  480,  485. 

56.  Alabama. —  Howie  v.  State,  1  Ala.  113; 
Whitted  V.  Governor,  6  Port.  335. 

Connecticut. —  Wallingford  v.  Hall,  45 
Conn.  350;  ISTew  Haven  f.  Eogers,  32  Conn. 
221;  Waldo  v.  Spencer,  4  Conn.  71. 

Blaine. —  State  v.  Cobb,  71  Me.  198;  State  v. 
Crowley,  60  Me.  103;  State  v.  Hatch,  59  Me. 
410. 

Missouri. — State  v.  Lewis,  61  Mo.  App.  633. 
New  York. —  People  v.  Millis,  5  Barb.  511. 
Rhode  Island. —  State  v.  Edgerton,  12  E.  I. 
104. 

See  42  Cent.  Dig.  tit.  "  Eecognizances," 
§  13. 

Clause  consenting  to  entry  of  judgment 

was  held  to  be  surplusage  and  not  to  vitiate 
the  balance.  People  i\  Hickey,  5  Daly  (N.  Y.) 
365. 

57.  People  v.  Felton,  36  Barb.  (N.  Y.) 
429;  People  v.  Bundle,  6  Hill  Y.)  506; 
Caldwell  v.  Brindle,  11  Pa.  St.  293;  Fletcher 
V.  Tichnor,  1  Phila.  (Pa.)  527;  Sisco  v.  Hurl- 
burt,  17  Vt.  118;  Beg.  v.  Hoodless,  45  U.  C.  Q, 
B.  556.  But  see  Hardy  v.  Watts,  22  Pa. 
St.  33,  holding  that  failure  to  state  a  penal 
sum  did  not  render  a  recognizance  taken  on  an 
appeal  invalid  where  the  appeal  was  secured 
by  means  of  it. 

A  recognizance  in  the  sum  of  "three  hun- 
dred" is  insufficient.  Irwin  v.  State,  10 
Nehr.  325,  6  N.  W.  370. 

58.  GrinestafT  v.  State,  53  Ind.  238,  hold- 
ing that  specifying  the  amount  of  the 
recognizance  in  a  criminal  proceeding  in  such 
instrument  is  sufficient  fixing  of  the  amount 
by  the  court  when  it  is  taken  in  open  court 
and  entered  on  the  proper  book. 

59.  State  v.  Winninger,  81  Ind.  51;  Boaz 
V.  Tate,  43  Ind.  .60. 

60.  In  re  McSorley,  15  R.  I.  608,  10  Atl. 
659. 
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61.  Waugh  V.  People,  17  111.  561;  Roberts 
v.  State,  34  Kan.  151,  8  Pac.  246  (such  de- 
fect not  being  aided  by  the  curative  act,  Kan. 
Cr.  Code,  §  154)  ;  State  v.  Austin,  4  Humphr. 
(Tenn.)  213. 

62.  Chumasero  v.  People,  18  111.  405. 

63.  Kansas. —  McLaughlin  v.  State,  10 
Kan.  581. 

Maine. —  State  v.  Gilmore,  81  Me.  405,  17 
Atl.  316;  State  v.  Lane,  33  Me.  536;  State  v. 
Wormell,  33  Me.  200;  State  V:  Magrath,  31 
Me.  469;  State  v.  Smith,  2  Me.  62. 

Rhode  Island. —  State  v.  Edgerton,  12  R.  I. 
104. 

South  Carolina. —  State  v.  Ahrens,  12  Rich. 
493. 

Tennessee. —  State  v.  Edwards,  4  Humphr. 
226. 

See  42  Cent.  Dig.  tit.  Recognizances," 
§  2. 

But  see  Pate  v.  People,  15  111.  221  (holding 
that  authority  of  justice  to  take  recognizance 
need  not  appear  on  its  face  but  can  be  averred 
in  the  declaration  or  scire  facias  and  proved 
on  trial)  ;  Territory  v.  Hildebrand,  2  Mont. 
426  (under  Mont.  Cr.  Pr.  Act,  §  257,  the 
recognizance  need  not  show  the  jurisdiction  of 
the  officer  taking  it ) , 

Record  of  recognizance  must  show  affirma- 
tively that  it  was  one  the  justice  of  peace 
had  authority  to  take.  Jones  v.  Bogert,  4 
Kulp  (Pa.)  322. 

64.  Arkansas. —  State  v.  Williams,  17  Ark. 
371. 

Colorado. —  Chase  v.  People,  2  Colo.  528. 

Massachusetts. —  Bent  v.  Stone,  184  Mass. 
92,  68  N.  E.  46;  Peck  v.  Thompson,  5  Allen 
388. 

Michigan. —  People  v.  Dennis,  4  Mich.  609, 
69  Am.  Dec.  338. 

Minnesota. —  State  V.  Grant,  10  Minn.  39. 

Missouri. —  State  v.  Railey,  35  Mo.  168; 
State  V.  Randolph,  22  Mo.  474. 

New  York. —  Gildersleeve  v.  People,  10 
Barb.  35  [overruling  People  v.  Young,  7  Hill 
44;  People  v.  Kloeber,  7  Hill  39,  and  follow- 
ing Champlain  v.  People,  2  N.  Y.  82] ;  People 
V.  Kane,  4  Den.  530. 

Virginia. —  Archer  v.  Com.,  10  Gratt.  627. 

See  42  Cent.  Dig.  tit.  "  Recognizances," 
§  2. 
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2.  Regularity  of  Proceedings.  A  recognizance  need  not  recite  in  detail  the 
proceedings  before  the  officer  taking  it;  it  is  sufficient  if  enough  is  stated  that  the 
regularity  of  the  proceedings  may  be  presumed. 

3*  Cause  and  Place  of  Taking.  It  is  essential  to  a  recognizance  in  a  criminal 
case  that  it  recite  the  cause  of  taking  it/^  the  court  and  place  ®^  of  taking,  a 
description  of  the  offense  charged/^  and  the  court  at  which  defendant  is  to  appear. 

4.  Names  of  Cognizors.  While  the  proper  practice  is  to  state  the  names  of 
the  cognizors  in  the  body  of  the  instrument, '^^  the  omission  to  do  so  has  been  held 
not  to  invahdate  the  recognizance  as  to  those  omitted.''^* 

H.  Execution  or  Taking  —  l.  In  General.  Recognizances  are  not,  strictly 
speaking,  executed  by  the  parties,  but  are  acknowledged  by  them."^^  At  common 
law  the  mode  of  taking  recognizances  was  for  the  court  or  magistrate  taking  it 
to  state  at  large  to  the  bail  the  obligation  and  its  condition  to  which  they  assented; 
a  short  minute  was  made  at  the  time;  from  this  minute  a  formal  record  of  the 
recognizance  was  prepared;  and  on  filing,  it  became  part  of  the  records  of  the 
court."    It  is  sometimes  required  by  statute  that  the  substance  of  the  recogniz- 


65.  State  Treasurer  v.  Bishop,  39  Vt.  353. 
Recitals  of  preliminary  proceedings  in  re- 
cognizances of  bail  see  Bail,  5  Cyc.  102. 

66.  Georgia. —  Nicholson  x.  State,  2  Ga. 
363. 

Louisiana. —  State  v.  Smith,  8  La. -Ann.  471. 
Elaine. —  State  v.  Brown,  41  Me.  535, 
MassacJiusetts. —  Com.  v.  Daggett,  16  Mass. 
447- 

Mississippi. —  Dean  v.  State,  2  Sm.  &  M. 
200. 

New  Hampshire. —  State  v.  Stevens,  Smith 
251. 

See  42  Cent.  Dig.  tit.  "  Becognizances," 
§  12. 

67.  State  v.  Zwifle,  22  Mo.  467;  Grigsby 
V.  State,  6  Yerg.  (Tenn.)  354. 

Official  character  of  person  before  whom 
acknowledgment  is  taken  must  appear  in  re- 
cognizance. State  V.  Mills,  13  N.  C.  555. 
Where  it  appears  that  the  cognizors  properly 
acknowledged  the  recognizance  in  open  court 
objection  that  it  does  not  appear  before  what 
judge  it  was  acknowledged  will  not  be  sus- 
tained.   Re  Talbot,  23  Ont.  65. 

It  is  no  objection  to  a  recognizance  entered 
into  before  an  associate  judge  of  the  county 
that  it  does  not  state  him  to  be  a  judge  of 
the  circuit  court.  McCarty  v.  State,  1  Blackf. 
(Ind.)  338. 

68.  Billings  v.  Barry,  (East.  T.  2  Vict.) 
3  Ont.  Case  L.  Dig.  6067. 

If  it  appear  from  the  caption  where  it  was 
taken  it  is  sufficient.  Wellman  v.  State,  5 
Blackf.  (Ind.)  ,343;  State  Treasurer  «?.  Bishop, 
39  Vt,  353;  Gedney  r.  Com.,  14  Graft.  (Va.) 
318. 

Abbrevation  of  county  In  caption  was  held 
not  to  invalidate.  Gedney  v.  Com.,  14  Gratt. 
(Va.)  318. 

69.  Davidson  v.  State,  (Tex.  Cr.  App. 
1898)  45  S.  W.  488;  Ross  v.  State,  (Tex, 
Cr,  App.  1898)  44  S.  W.  492;  loungman  v. 
State,  38  Tex.  Cr.  459,  42  S.  W.  088,  43  S.  W. 
519;  Young  r.  State,  (Tex.  Cr.  Ap]).  1897)  42 
S.  VV.  .564.   See  also  Bail,  5  Cyc.  98 

Naming  an  offense  not  known  to  the  law 
is  insufficient.   Strain  v.  State,  (Tex.  Cr.  App. 
1897)    42  S.  W.  383. 
[35] 


70.  Grigsby  y.  State,  6  Yerg.  (Tenn.)  354. 
Contra,  People  v.  Carpenter,  7  Cal.  402. 

71.  Smith  v.  State,  35  Tex.  Cr.  9,  29  S.  W. 
158,  under  Tex.  Code  Cr.  Proc.  §§  283,  287. 

The  very  basic  principle  of  a  statutory 
obligation  is  that  there  must  be  at  least  one 
defendant,  and  there  may  be  sureties,  and  the 
further  plain  provision  is  that  this  obligation 
must  show  the  relation  of  the  parties  to  the 
obligation  they  have  undertaken,  whether 
principal  or  surety.  Zobel  v.  State,  72  Nebr. 
427,  430,  100  N.  W.  947  ;  Smith  v.  State,  35 
Tex.  Cr.  9,  10,  29  S.  W.  158. 

Who  is  principal  should  be  stated.  Zobel 
V.  State,  72  Nebr.  427,  430,  100  N.  W.  947; 
Smith  V.  State,  35  Tex.  Cr.  9,  10,  29  S.  W. 
158. 

Who  are  sureties  should  be  stated.  Zobel 
V.  State,  72  Nebr.  427,  430,  100  N.  W.  947; 
Smith  V.  State,  35  Tex.  Cr.  9,  10,  29  S.  W. 
158. 

Omissions  as  to  principal  and  surety  in 
the  statutory  recognizance  cannot,  it  has  been 
held,  be  supplied  by  inference,  presumption, 
or  intendment  on  the  part  of  the  court.  Zobel 
v.  State,  72  Nebr.  427,  430,  100  N.  W.  947; 
Smith  V.  State,  35  Tex.  Cr.  9,  10,  29  S.  W.  158. 

71a.  Hall  v.  State,  9  Ala.  827;  Badger  v. 
State,  5  Ala.  21;  Burton  v.  State,  6  Blackf. 
(Ind.)  339;  Bruce  V.  Colgan,  2  Litt.  (Ky.) 
284.  Contra,  Adams  v.  Wilson,  10  Mo,  341. 
Compare  U.  S.  v.  Pickett,  27  Fed.  Cas.  No. 
16,043,  1  Bond  123,  holding  that  one  who, 
after  the  execution  of  a  recognizance  by  all 
the  obligors  named  in  it,  signs  and  acknowl- 
edges the  instrument  without  his  name  being 
written  in  it  as  an  obligor,  does  not  become 
a  party  to  it  in  such  a  sense  that  he  may  be 
joined  in  a  suit  on  it  with  the  other  ob- 
ligors.   See  infra,  II,  K,  1  text  and  note  16. 

Where  no  names  are  set  out  in  the  body 
of  the  recognizance,  it  has  been  held  that  it 
will  be  binding  upon  all  who  sign  and  prop- 
erly acknowledge  it.  Cunninofham  r.  State, 
14 'Mo.  402;  Adams  V.  Wilson!' 10  Mo.  341. 

72.  State  r.  Mills,  13  N.  C.  555.  See  nr- 
fra,  IT,  TI.  4. 

73.  lawa. —  State  r.  Gorley,  2  Iowa  52. 
Kansas.— Gay  v.  State,  7  Kan.  394. 
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ance  be  read  to  the  persons  recognized  and  it  be  entered  in  the  minutes  of  the 
court. '^^ 

2.  Necessity  of  Writing.  A  recognizance  to  be  vaHd  must  be  of  record  and 
hence  a  parol  recognizance  is  void.'^^  A  mere  verbal  acknowledgment,  however, 
of  the  recognizance  of  record  is  sufficient. '^^ 

3.  Signature  and  Seal.  A  recognizance  at  the  common  law  was  witnessed 
by  the  record  and  not  by  the  signature  and  seal  of  the  parties  bound  and  hence 
need  not  be  signed  or  sealed, '^^  By  statute,  however,  recognizances  are  now 
sometimes  required  to  be  signed  whether  executed  in  open  court  or  not;  and 
the  signature  of  the  officer  is  sometimes  required. '^^    The  place  of  the  signature 


Massachusetts. —  Martin  v.  Campbell,  120 
Mass.  126. 

Minnesota. —  State  v.  Perry^  28  Minn.  455, 
10  N.  W.  778. 

Missouri. —  State  v.  Randolph,  22  Mo.  474; 
State  V.  Zwifle,  22  Mo.  467. 

North  Carolina. —  State  v.  Houston,  taking 
a  recognizance  consists  in  making  and  attest- 
ing a  memorandum  of  the  acknowledgment  of 
a  debt  due  to  the  state  and  of  the  conditions 
on  which  it  is  to  be  defeated.  State  v.  Edney, 
60  N.  C.  463. 

Pennsylvania. — Com.  v.  Emery,  2  Binn.  431. 

England. —  Reg.  v.  St.  Albans,  8  A.  &  E. 
932,  8  L.  J.  M.  C.  33,  1  P.  &  D.  148,  35  E.  C. 
L.  915. 

Canada. —  Re  Talbot,  23  Ont.  65. 
See  42   Cent.   Dig.  tit.  "  Recognizances,'" 
§§  15,  16. 

The  manner  of  taking  a  recognizance  is 

that  the  magistrate  repeats  to  the  recognizors 
the  obligation  into  which  they  are  to  enter, 
and  the  condition  of  it,  at  large,  and  asks 
them  if  they  are  content.  He  then  makes  a 
short  memorandum,  which  it  is  not  necessary 
that  they  should  sign,  although  a  custom  has 
lately  taken  place  in  certain  jurisdictions  for 
the  recognizors  to  sign  their  names.  From 
this  short  minute,  the  magistrate  may  after- 
ward draw  up  the  recognizance  in  full  and 
certify  it  to  the  court.  Com.  v.  Emery,  2 
Binn.  (Pa.)  431,  434. 

It  is  no  objection  to  it  that  it  was  taken 
in  open  court,  accompanied  by  the  forms  and 
solemnities  of  a  judicial  tribunal,  where  the 
judge  of  a  circuit  court  had  power  to  take  the 
recognizance.    Parrish  v.  State,  14  Md.  238. 

Minutes  which  are  sufficient  to  mold  a 
formal  recognizance  from  are  sufficient.  Pier- 
son  V.  Com.,  3  Grant  (Pa.)  314;  Moore  v. 
MeBride,  1  Penr.  &  W.  (Pa.)  148;  Dillingham 
V.  U.  S.,  7  Fed.  Cas.  No.  3,913,  2  Wash.  422. 
Form  of  minutes  see  Com.  v.  Emery,  2  Binn. 
(Pa.)  431  [quoted  in  King  v.  State,  18  Nebr. 
375,  385,  25  N.  W.  519]. 

74.  State  v.  Randolph,  22  Mo.  474;  State 
V.  Zwifle,  22  Mo.  467;  Mo.  Rev.  Code  (1845), 
c.  138,  art.  9,  §  14;  People  v.  Felton,  36  Barb. 
(N.  Y.)  429;  2  N.  Y.  Rev.  St.  746.  See  also 
infra,  II,  I. 

75.  Bloomington  v.  Heiland,  67  111.  278; 
State  V.  Crippen,  1  Ohio  St.  399. 

Necessity  of  reducing  recognizances  to 
writing  is  not  dispensed  with  by  the  act  of 
Feb.  25,  1848,  although  it  dispenses  with 
entry  in  journal  or  record.  State  v.  Crippen, 
1  Ohio  St.  399. 


76.  Com.  V.  McHenry,  13  Phila.  (Pa.)  451; 
Re  Talbot,  23  Ont.  65. 

77.  Alalama. —  Howie  v.  State,  1  Ala.  113. 
Indiana. —  Grinestaif  v.  State,  53  Ind.  238; 

State  V.  Elder,  35  Ind.  368 ;  Campbell  v.  State, 
18  Ind.  375,  81  Am.  Dec.  363;  Doe  v.  Harter, 
2  Ind.  252. 

Kentucky. —  Com.  v.  Mason,  3  A.  K.  Marsh. 
456;  Madison  V.  Com.,  2  A.  K.  Marsh.  131. 

Blaine. —  Longley  v.  Vose,  27  Me.  179. 

Nebraska. —  King  v.  State,  18  Nebr.  375,  25 
N.  W.  519;  Irwin  v.  State,  10  Nebr.  325,  6 
N.  W.  370. 

North  Carolina. —  State  v.  Edney,  60  N.  C. 
463,  but  does  no  harm. 

Pennsylvania. —  Com.  v.  Emery,  2  Binn. 
431. 

United  States.— V.  S.  v.  Pickett,  27  Fed. 
Cas.  No.  16,043,  1  Bond  123. 

See  42  Cent.  Dig.  tit.  "  Recognizance," 
§  15. 

The  signature  is  merely  surplusage  and 
cannot  vitiate  it. 

Alabama. —  Howie  v.  State,  1  Ala.  113;  Hall 
V.  State,  9  Ala.  827. 

Illinois. —  Slaten  v.  People,  21  111.  28. 

Indiana. —  Grinestaff  v.  State,  53  Ind.  238; 
Campbell  v.  State,  18  Ind.  375,  81  Am.  Dec. 
363. 

Kentucky. —  Madison  v.  State,  2  A.  K. 
Marsh.  131  [quoted  in  Irwin  v.  State,  10 
Nebr.  325,  329,  6  N.  W.  370]. 

North  Carolina. —  State  v.  Edney,  60  N.  C. 
463. 

South  Carolina. —  State  v.  Foot,  2  Mill  123. 
See  42   Cent.   Dig.   tit.   "  Recognizances," 
§  15. 

Statute  of  frauds  does  not  apply  to  re- 
cognizances. Grinestaff  v.  State,  53  Ind.  238 ; 
Gay  V.  State,  7  Kan.  394. 

Signature  and  seal  will  not  of  themselves 
prevent  an  instrument  from  being  a  recogni- 
zance and  make  it  a  penal  bond.  Kearns  v. 
State,  3  Blackf.  (Ind.)  334. 

78.  Shattuck  v.  People,  5  111.  477;  Tillson 
V.  State,  29  Kan.  452;  Elliot  v.  Green,  10 
Mich.  113. 

When  taken  out  of  court. —  State  v.  Ran- 
dolph, 22  Mo.  474;  State  V.  Zwifle,  22  Mo. 
467;  State  v.  West,  3  Ohio  St.  509. 

Failure  of  principal  to  sign  has  been  held 
not  to  render  such  instrument  void  as  to  the 
sureties.    Tillson  v.  State,  29  Kan.  452. 

Requirement  of  signature  of  principal  and 
sureties  on  recognizance  for  appeal  see  Cock- 
rill  V.  Owen,  10  Mo.  287. 

79.  Elliott  V.  Green,  10  Mich.  113. 


[11,  H,  1] 


RECO  GJSflZANCES 


[34  Cyc]  547 


is  immaterial^^  and  signing  a  blank  recognizance  has  been  held  sufficient  when 
afterward  filled  up  according  to  directions  of  cognizors.^^ 

4.  Acknowledgment.  A  recognizance  is  not  invalid  because  it  does  not  expressly 
appear  on  its  face  that  it  was  acknowledged/^  and  a  certificate  of  such  acknowledg- 
ment is  unnecessary.^^ 

5.  Approval  and  Certificate.  Approval  of  a  recognizance  is  essential  to  its 
validity.^*  A  certificate  of  the  justice  or  officer  before  whom  it  was  taken  is  also 
necessary,  but  the  form  of  words  is  immaterial  if  it  appears  that  the  officer  took 
and  accepted  the  recognizance.^^ 

6.  Presence.  A  recognizance  being  in  the  nature  of  a  judgment  confessed 
of  record  requires  the  personal  presence  of  the  parties  at  the  time  of  its  being 
entered  into.^^ 

7.  Time  of  Taking.  A  recognizance  in  a  criminal  case  is  not  void  because 
entered  on  Sunday/^  but  may  be  when  taken  to  prosecute  an  appeal  in  a  criminal 
case.^® 

I.  Entry,  Filing,  Record,  and  Return  —  l.  In  General.  A  recognizance 
is  not  a  complete  obligation  until  it  is  a  record/^  and  when  taken  out  of  court  is 
not  strictly  a  record  until  it  is  enrolled  and  filed/^  or  returned  to  the  court  to 


80.  State  r.  Wilcox,  59  Mo.  176,  signa- 
ture in  body  of  instrument. 

81.  Brown  v.  Colquitt,  73  Ga.  59,  54  Am. 
Rep.  867;  Madden  v.  State,  35  Kan.  146,  10 
Pac.  469;  Costen's  Appeal,  13  Pa.  St.  292. 

82.  State  v.  Wells,  36  Iowa  238;  Scott  v. 
Marshall,  5  J.  J.  Marsh.  (Ky.)  433;  State 
V.  Perry,  28  Minn.  455,  10  N.  W.  778. 

83.  Com.  V.  Mason,  3  A.  K.  Marsh.  (Ky.) 
456,  holding,  however,  that  such  a  certificate 
by  one  of  the  two  justices  taking  it  will 
not  vitiate  it. 

Acknowledgment  must  be  before  only  the 
persons  duly  authorized  for  that  purpose. 
Clink  V.  Muskegon  Cir.  Judge,  58  Mich.  242, 
244,  25  N.  W.  175. 

84.  Lawrence  v.  People,  17  111.  172;  Bacon 
V.  People,  14  111.  312;  State  v.  Carr,  4 
Iowa  289  (holding  that  a  mere  justification 
of  the  surety  will  not  validate  it)  ;  Cockrill 
v.  Owen,  IO'Mo.  287;  State  v.  West,  3  Ohio 
St.  509. 

Failure  of  clerk  to  indorse  approval  on  re- 
cognizance does  not  render  it  void.  State 
V.  Wells,  36  Iowa  238. 

Approval  cannot  be  withdrawn  after  the 
recognizance  had  been,  approved,  signed,  and 
filed  by  sheriff.  State  v.  Lay,  128  Mo.  609, 
29  S.  W.  999. 

85.  Alabama. —  Badger  v.  State,  5  Ala.  21 
(statement  preceding  the  recognizance  is 
sufiicient)  ;  Howie  t).  State,  1  Ala.  113. 

Illinois. —  Lawrence  v.  People,  17  111.  172; 
Shattuck  r.  People,  5  111.  477,  letters  "  J.  P." 
sufiicient. 

Minnesota. —  State  v.  Perry,  28  Minn.  455, 
10  N.  W.  778. 

Missouri.-^  Stsite  V.  Zwifle,  22  Mo.  467, 
such  certificate  should  show  whom  it  was 
taken  by. 

State  V.  West,  3  Ohio  St.  509. 

Tennessee. — ^  State  v.  Austin,  4  Humphr. 
213,  holding  that  a  failure  of  attestation  of 
shcrifi'  to  show  the  county  of  which  he  was 
an  oflicer  rendered  the  recognizance  void. 

See  42  Cent.  Dig.  tit.  "  Recognizances," 


Commissioner  who  takes  a  recognizance  of 
bail  cannot  himself  make  the  affidavit  of 
such  taking.  Walbridge  v.  Lunt,  Taylor 
(U.  C.)  462. 

86.  Schultze  v.  State,  43  Md.  295;  Matter 
of  Fowler,  49  Mich.  234,  13  W.  530; 
Com.  V.  Hickey,  172  Pa.  St.  39,  33  Atl.  188; 
State  V.  Ahrens,  12  Rich.  (S.  C.)  493. 

Absence  of  principal  at  the  time  of  enter- 
ing into  the  recognizance  by  the  surety  does 
not  invalidate  it  as  to  such  surety.  Schultze 
V.  State,  43  Md.  295. 

Attorney-at-law  cannot  enter  into  a  re- 
cognizance for  his  client  as  the  act  of  such 
client.  State  v.  Ahrens,  12  Rich.  (S.  C.) 
493. 

Who  may  be  recognizors  see  infra,  11,  J,  2. 

87.  Johnston  v.  People,  31  111.  469. 
Sunday  transactions  generally  see  Sunday. 

88.  State  v.  Suhur,  33  Me.  539. 

89.  Mendocino  County  i\  Lamar,  30  Cal. 
627;  State  v.  Grant,  10  Minn.  39;  State  v. 
Crippen,  1  Ohio  St.  399;  U.  S.  v.  Atwill, 
24  Fed.  Cas.  No.  14,475. 

Record  as  well  as  writing. —  To  be  a  re- 
cognizance it  may  be  required  not  only  that 
the  instrument  be  in  writing,  but  also  that 
it  be  a  matter  of  record.  State  v.  Crippen, 
1  Ohio  St.  399  [quoted  in  King  V.  State,  18 
Nebr.  375,  379,  25  N.  W.  519]. 

A  person  is  bound  as  soon  as  the  obliga- 
tion is  entered  into  in  the  form  prescribed. 
State  V.  Randolph,  22  Mo.  474. 

Failure  of  clerk  to  enter  memorandum  re- 
quired by  the  Ohio  act  of  March  12,  1853, 
will  not  defeat  recovery  wliere  recognizance 
had  been  recorded  at  length.  State  r.  Wil- 
liams, 14  Ohio  St.  140. 

90.  Colorado. —  Connor  v.  People,  4  Colo.. 
134. 

Illinois. —  Raysor  r.  People,  27  111.  100. 

Indiana. —  Lang  v.  Stnto.  3  Blackf,  344; 
Andress  r.  State,  3  Blackf.  108. 

Minnesota. —  State  v.  Grant,  10  'Minn.  39. 

]\fissouri. —  State  r.  Rnndolph,  22  Mo.  474. 

New  Hampshire. —  Philbrick  r.  Buxt<m,  43 
N.  H.  462;  State  v.  Dowd,  43  N.  H.  454. 
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which  it  is  to  be  transmitted.^^  Absence  of  a  minute  of  fihng  will  not  invalidate 
the  recognizance,^^  but  such  indorsement  may  be  made  at  a  subsequent  term  nunc 
pro  tunc.^^  The  entry  of  record  of  a  recognizance  and  its  acceptance  is  a  judicial 
or  quasi-judicial  act  from  which  the  force  and  vitality  of  the  obligation  is  derived.^* 

2.  Time  For  Filing  or  Recording.    Failure  to  file,  record,  or  return  a  recog- 
nizance at  the  time  prescribed  does  not  invahdate  it,^^  even  though  it  was  not 
filed  and  recorded  until  after  forfeiture,   such  requirements  being  directory  merely. 
And  where  a  recognizance  was  filed  at  the  proper  time  but  not  recorded  it  may  be 
entered  of  record  at  a  subsequent  term  nunc  pro  tunc.^^ 

3.  What  Constitutes  Return.  The  certificate  of  the  officer  taking  the  recog- 
nizance reciting  that  it  was  taken  and  approved  by  him  is  sufficient  to  constitute 
a  return. When  the  first  return  is  insufficient  a  second  return  may  be  made.^ 

J.  Parties  —  l.  To  Whom  Taken.  A  recognizance  may  be  taken  to  the  per- 
son for  whose  benefit  it  is  intended,^  and  the  legislature  has  authority  to  prescribe 
that  a  recognizance  shall  be  given  to  a  designated  person  or  court  A  recognizance 
taken  to  a  different  obligee  than  that  prescribed  by  statute  is  void.* 

2.  Who  May  Be  Recognizors.    While  infants  ^  and  married  women  ®  are  not 


New  Jersey. —  Slape  v.  State,  44  N,  J.  L. 
264;  State  v.  Kruise,  32  N.  J.  L.  313. 

New  York. —  People  v.  Kane,  4  Den.  530 ; 
People  V.  Koeber,  7  Hill  39. 

England. —  Glynn  v.  Thorpe,  1  B.  &  Aid. 
153;  Underbill  v.  Devereux,  2  Saund.  68, 
85  Enar.  Peprint  698  [quoted  in  Reg.  v.  Mc- 
Kay, 28  N.  Brunsw.  564,  571]. 

Canada. —  Reg.  v.  Sparrow,  12  N.  Brunsw. 
237,  239. 

See  42  Cent,  Dig.  tit.  "  Recognizances," 
§  17. 

When  filed  the  recognizance  becomes  a  rec- 
ord in  the  court.  People  v.  Watkins,  19  111. 
117;  Com.  v.  Cheney,  108  Mass.  33. 

After  such  filing  the  officer  filing  it  has 
no  authority  to  remove  it.  State  v.  Lay, 
128  Mo.  609^  9  S.  W.  999. 

The  minute  or  memorandum  by  the  clerk 
should  be  drawn  up  into  a  formal  record. 
U.  S.  V.  AtAvill,  24  Fed.  Cas.  No.  14,475. 

If  not  actually  entered  on  the  journals  of 
record  books,  it  must  at  least  be  on  the  files 
of  the  court.  State  v.  Crippen,  1  Ohio  St. 
399. 

Until  fully  extended  in  the  court  in  which 
the  party  is  required  to  appear  the  papers 
and  memoranda  duly  certified  by  the  magis- 
trate constitute  the  record.  Com.  v.  Cheney, 
108  Mass.  33.  Compare  Benedict  v.  Cutting, 
13  Mete.   (Mass.)  181. 

Sufficiency  of  record  to  support  scire  facias 
see  infra,  V,  A,  4. 

If  entered  before  a  justice  of  the  peace  or 
an  inferior  court  the  recognizance,  in  order 
to  give  it  effect  as  such,  must  be  filed  in  a 
court  of  record  and  must  become  a  matter 
of  record  there.  Philbrick  v.  Buxton,  43 
N.  H.  462. 

Recognizances  taken  in  the  superior  courts 
need  not  be  filed.  Franks  v.  State,  12  Ohio 
St.  1;  State  v.  West,  3  Ohio  St.  509;  Cock- 
rane  v.  Eyre,  6  U.  C.  Q.  B.  289. 

Recognizances  to  keep  the  peace  are  not 
required  to  be  filed.  State  v.  Welch,  59 
N.  H.  134;  People  V.  Mitchell,  1  Sandf. 
(N.  Y.)  191. 

91.  Darling  v.  Hubbell,  9  Conn.  350;  State 
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V.  Smith,  8  La.  Ann.  471;  State  v.  Walker, 
56  N.  H.  176. 

Certified  under  seal. — A  recognizance  taken 
by  a  magistrate  need  not  be  certified  to  the 
court  under  seal.  Slaten  v.  People,  21  111. 
28.  But  it  has  been  held  that  it  must  be 
so  certified  when  taken  by  a  county  court. 
State  V.  Zwifle,  22  Mo.  467. 

Separate  paper. —  Lender  statute  requiring 
recognizance  and  transcript  of  proceedings 
to  be  transmitted  to  the  proper  court  in 
case  of  forfeiture,  the  recognizance  need  not 
be  entered  on  the  docket  of  the  magistrate 
but  may  be  on  a  separate  paper  which  be- 
comes a  record  when  filed  in  the  proper 
court.  State  v.  Moran,  18  Nebr.  536,  26 
N.  W.  357,  24  Nebr.  103,  38  N.  W.  29; 
King  V.  State,  18  Nebr.  375,  25  N.  W.  519. 

92.  Com.  V.  Cheney,  108  Mass.  33. 

93.  McFarlan  v.  People,  13  111.  9. 

94.  Wesley  v.  Sharpe,  19  Pa.  Super.  Ct. 
600,  604. 

95.  State  v.  Perrv,  28  Minn.  455.  10  N.  W. 
778 ;  State  v.  Davis,  43  N.  H.  600 ;  State 
Treasurer  v.  Bishop,  43  Vt.  353. 

96.  Jennings  v.  State,  13  Kan.  80. 

97.  State  v.  Perry,  28  Minn.  455,  10  N.  W. 
778. 

98.  Wellman  v.  State,  5  Blackf.  (Ind.) 
343. 

Nunc  pro  tunc  indorsement  or  entry  may 
be  made  at  a  subsequent  term  under  order 
of  the  court.    McFarlan  v.  People,  13  111.  9. 

99.  Patterson  v.  State,  10  Ind.  296;  Mar- 
tin V.  Campbell,  120  Mass.  126. 

1.  Com.  V.  McNeill,  19  Pick.  (Mass.)  127. 
But  see  Ingalls  v.  Chase,  68  Me.  113. 

Attachment  for  contempt  for  failure  to  re- 
turn see  Justices  of  the  Peace,  24  Cyc. 
440. 

2.  Bishop  V.  Drake,  Kirby  (Conn.)  378; 
Nott  V.  Welles,  Kirby  (Conn.)  12. 

3.  Morton  v.  Nelms,  118  Ga.  786,  45  S.  E. 
616. 

4.  Lawton  v.  State,  5  Tex.  270. 

5.  State  V.  Satterwhite,  20  S.  C.  536.  See 
Infants,  22  Cyc.  600. 

6.  Com.  V.  Matyiewicz,  17  Pa.  Co.  Ct.  154, 
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competent  to  act  as  sureties  on  a  recognizance,  a  recognizance  in  a  criminal  case 
entered  into  by  an  infant  as  principal  is  valid. It  has  been  held- that  a  recogni- 
zance is  not  invalid,  although  executed  by  an  attorney  who  is  forbidden  by  statute 
to  act  as  surety.^  Nor  can  a  recognizance  be  impeached  collaterally  for  incom- 
petency or  incapacity  of  the  person  acknowledging  it.^ 

3.  Number  of  Sureties.  A  recognizance  taken  with  a  single  surety  is  valid, 
although  more  than  one  was  required,^^  and  a  separate  recognizance  may  be  taken 
of  each  surety. The  court  may  require  other  sureties  if  those  already  recognized 
are  insufficient.^^ 

4.  Recognizance  by  Sureties  Alone.  The  general  rule  is  that  a  valid  recog- 
nizance may  be  entered  into  by  the  sureties  alone  without  the  principal  joining.^^ 
In  some  states,  however,  the  principal  must  join  in  the  recognizance  to  render  it 
good.^'*    A  recognizance  void  as  to  principal  is  also  void  as  to  surety.^^ 

K.  Defective  Recognizances  and  Amendments  —  l.  In  General.  It  is 
generally  held  that  immaterial,  clerical,  or  technical  errors  or  omissions  will  not 
invahdate  a  recognizance,^^  and  in  a  number  of  states  curative  acts  have  been 


under  the  Pennsylvania  statute  a  married 
woman  being  incompetent  to  become  a  surety. 
But  compare  Husband  and  Wife,  21  Cyc. 
1310  et  seq. 

7.  State  V.  Weatherwax,  12  Kan.  463; 
Starr  v.  Com.,  7  Dana  (Ky.)  243. 

8.  Sherman  v.  State,  4  Kan.  570. 

9.  Doe  V.  Barter,  2  Ind.  252. 

10.  State  V.  Baker,  50  Me.  45;  State  V. 
Benton,  48  N.  H.  551;  Dickey  v.  Livermore, 
34  N.  H.  199;  Farnam  v.  Davis,  32  N.  H. 
302. 

The  state  may  refuse,  however,  to  accept 
a  recognizance  with  only  one  surety.  State 
V.  Benton,  48  N.  H.  551 ;  Gilman  v.  Bartlett, 
20  N.  H.  168. 

Recognizance  with  ten  sureties  in  the  sum 
of  forty  dollars  each,  of  whom  principal  was 
one,  is  void  under  order  requiring  two  sure- 
ties in  the  sum  of  two  hundred  dollars  each. 
State  V.  Buffum,  22  N.  H.  267. 

Not  a  supersedeas. — A  recognizance  with  a 
single  surety  is  not  a  supersedeas  by  mere 
operation  of  law,  and  the  party  in  whose 
favor  judgment  has  been  entered  in  the  court 
below  may  disregard  it  and  proceed  with 
the  execution  as  though  no  recognizance  had 
been  given.  Allen  v.  Kellam,  94  Pa.  St.  253, 
254;  Khoem  V.  Naugatuck  Wheel  Co.,  33 
Pa.  St.  356. 

11.  U.  S.  V.  Atwill,  24  Fed.  Cas.  No.  14,475, 
stating  that  such  seems  to  be  the  usual  prac- 
tice originally.  See  Hawkins  P.  C.  bk.  2, 
c.  15,  §  82;  4  Coke  Inst.  178,  c.  31. 

12.  U.  S.  V.  Atwill,  24  Fed.  Cas.  No.  14,475. 

13.  Connecticut. —  Lovejoy  v.  Isbell,  70 
Conn.  557,  40  Atl.  531. 

Miana.— GrinestafT  v.  State,  53  Ind.  238; 
Minor  v.  State,  1  Blackf.  236. 

Kansas.— TiUson  v.  State,  29  Kan.  452; 
Ingram  /;.  State,  10  Kan.  630. 

Michigan. —  People  v.  Dennis,  4  Mich.  609, 
69  Am.  Dec.  338. 

Missouri. —  State  r.  Peyton,  32  Mo.  App. 
622. 

New  York. —  People  r.  Iluggins,  10  Wend. 
464. 

Canada. —  Rastall  v.  Atty.-Gen.,  18  Grant 
Ch.  (U.  C.)  138  [reversing  17  Grant  Ch. 
(U.  C.)  1]. 


See  42  Cent.  Dig.  tit.  "  Recognizances," 
§  7. 

Contra. —  State  v.  Taylor,  19  La.  Ann.  145 ; 
State  V.  Doax,  19  La.  Ann.  77. 

The  signature  of  the  principal  being  un- 
necessary (see  supro.,  II,  H,  3),  the  sureties 
may  be  bound  by  the  recognizance,  although 
the  principal  has  not  signed  the  same.  Till- 
son  V.  State,  29  Kan.  452;  State  v.  Peyton, 
32  Mo.  App.  522. 

Principal  need  not  unite  in  the  same  recog- 
nizance with  surety,  although  2  N.  Y.  Rev. 
Laws,  p.  149,  §  18,  requires  all  recognizances 
to  be  signed  by  the  party  to  be  bound  by 
them.  People  v.  Huggins,  10  Wend.  (N.  Y.) 
464. 

14.  Combs  V.  People,  39  111.  183;  Ferrill 
V.  State,  29  Tex.  489;  Chaney  v.  State,  23 
Tex.  23. 

New  recognizance. —  If,  however,  the  prin- 
cipal has  entered  into  a  recognizance  and 
failing  to  appear  his  surety  enters  into  a 
new  one  to  save  the  first  it  is  valid.  Combs 
V.  People,  39  111.  183.  And  see  People  i\ 
Slayton,  1  111.  329. 

15.  Ferry  v.  Burchard,  21  Conn.  597. 

16.  Wood  V.  People,  16  111.  171;  Petty  v. 
People,  19  111.  App.  317;  McCarty  r.  State, 
1  Blackf.  (Ind.)  338;  Martin  r.  Campbell, 
120  Mass.  126;  State  v.  Lambert,  44  W.  Va. 
308,  28  S.  E.  930. 

Defects  in  conditions  see  svpra.  II,  E. 

Misnomer  of  court. —  People  v.  Hawkins.  5 
How.  Pr.  (N.  Y.)  1. 

Misnomer  of  principal. —  Lvtle  v.  People,  47 
111.  422;  O'Brien  v.  People,  41  III.  456; 
State  V.  Rhodius,  37  Tex.  165. 

Misprision  as  to  date  for  appearance. — 
Marr  v.  State,  26  Ark.  410;  Moonev  r.  Peo- 
ple, 81  HI.  134;  Curry  r.  State.  39  Miss. 
511;  Gibson  v.  Lav,  128  Mo.  600,  29  S.  W. 
999;  State  r.  IMcEUianoy.  20  Mo.  App.  584. 

Omission  of  name  in  body  of  instrument. — 
Hall  r.  State.  9  Ala.  827:  Badger  v.  State, 
5  Ala.  21  ;  Burton  r.  State,  6  Blackf.  (Ind.) 
339:  Bruce  v.  Colgan,  2  Litt.  (Ky.)  284; 
Cunningham  r.  State,  14  Mo.  402  [overruling 
Adams'  r.  Wilson,  10  Mo.  341].  Contra, 
U.  S.  r.  Pickett,  27  Fed.  Cas.  No.  16,043, 
1  Bond  123. 
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passed  providing  that  no  recognizance  shall  be  void  for  want  of  substance  or 
form.^^  But  when  a  recognizance  is  void  when  taken  no  subsequent  contingency 
can  render  it  valid. 

2.  Estoppel  to  Deny  Validity.^^    A  person  who  has  entered  into  a  recog- 
nizance acknowledges  the  regularity  of  the  proceedings  in  which  it  was  taken 
and  cannot  afterward  object  to  its  validity .^^ 

3.  Amendments.  Recognizances  or  certificates  may  be  amended  as  to  clerical 
errors  so  as  to  conform  to  the  facts,^^  even  after  suit  is  commenced/^  and  such 
amendment  maybe  made  nunc  fro  tunc;  but  a  recognizance  void  when  entered 
into  cannot  be  validated  by  subsequent  acts  of  the  court  or  ofhcer.^^  Notice  to 
the  cognizors  is  necessary  before  such  an  amendment  may  be  made.^^ 

4.  Replacing  Lost  Recognizances  and  Second  Recognizances.    A  recognizance 


Omission  or  transposition  of  character  of 
parties  as  plaintiff  or  defendant. —  Halsall  v. 
Meier,  21  Mo.  136. 

Omission  of  words  "  to  be  levied  of  your 
goods  and  chattels,  lands  and  tenements." — 
Shattuck  V.  People,  5  III.  477. 

Unnecessarily  full  description  of  court. — 
Jennings  v.  State,  13  Kan.  80. 

17.  For  example  see  111.  Rev.  St.  c.  38, 
§  361;  2  Ind.  Eev.  St.  (1876)  §  790;  Kan. 
Cr.  Code,  §  154;  Kv.  Cr.  Code,  §  80; 
Me.  Eev.  St.  c.  133,  §§  22,  25;  2  Howell 
Annot.  St.  Mich.  §  9485. 

Erroneous  designation  of  officer  wlio  took 
it  does  not  vitiate.  State  v.  Kurtz,  27 
Kan.  223. 

Jurisdiction  of  officer  or  cause  of  taking 
need  not  be  shown.  Territory  v.  Hildebrand, 
2  Mont,  426. 

Language  not  authorized  may  be  rejected 
as  surplusage.  State  r.  Hatch,  59  Me,  410; 
State  V.  Wellmau,  3  Oliio  14. 

Necessity  of  embodying  the  substance  of 
the  undertaking  is  not  dispensed  with  by 
statute  curing  defects  of  form.  People  v. 
Hanaw,   106  Mich.   421.  64  N,  W.  328. 

Omission  of  recognizance  to  show  that  it 
was  attested  bv  the  officer  who  took  it  is 
cured.    Eoss       State,  6  Blackf.  (Ind.)  315. 

Taking  larger  bail  than  fixed  by  court  not 
cured.     Miller  v.  Com.,   1   Duv.    (Ky.)  14. 

Want  of  authority  in  officer  is  not  cured. 
State  V.  Winninger,  81  Ind.  51. 

18.  State  Treasurer  r.  Seaver,  7  Vt.  480. 
All  steps  based  ,  on  a  void  recognizance  are 

void.  Butler  v.  State,  12  Sm.  &  M.  (Miss.) 
470. 

A  recognizance  partly  legal  and  partly  un- 
authorized is  whollv  void.  Billings  v.  Avery, 
7  Conn.  236. 

19.  Estoppel  generally  see  Estoppel,  16 
Cyc.  671. 

20.  State  v.  Nicol,  30  La.  Ann.  628;  Gil- 
dersleeve  v.  People,  10  Barb.   (N.  Y.)  35. 

21.  State  V.  Wenzel,  77  Ind,  428;  Adair  i\ 
State,  1  Blackf.  (Ind,)  200;  Daniels  v.  Peo- 
ple, 6  Mich.  381 ;  People  v.  Leggett,  5  Barb, 
(N,  Y.)  360,  And  see  Sanders  v.  Buck, 
2  J.  J.  Marsh,  (Ky,)  476;  State  r.  Nicol, 
30  La.  Ann.  628. 

Nor  can  a  cognizor  do  so  M^here  a  recog- 
nizance, although  defective  in  form  has  been 
treated  as  valid  by  the  obligee,  Allen  v. 
Kellam,  94  Pa,  St.  '253. 
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But  defendants  are  not  estopped  from  dis- 
puting authority  as  commissioner  of  one 
whom  they  went  before  supposing  him  to  be 
a  hona  fide  commissioner.  Macfarlane  v. 
Allan,  6  U.  C.  C.  P.  496. 

22.  Kentucky. —  Sanders  v.  Buck,  2  J.  J. 
Marsh.  476. 

Maine. —  Wright  v.  Blunt,  74  Me,  92;  In- 
galls  r,  Chase/68  Me,  113, 

Massachusetts. —  Com.  v.  McNeill,  19  Pick. 
127. 

Missouri. —  State  v.  McElhaney,  20  Mo. 
App.  584. 

Texas. —  Blalack  v.  State,  3  Tex.  App.  376. 
See  42  Cent.  Dig.  tit.  "  Recognizances," 
§  18. 

Corrected  certificate. —  Morrill  v.  Norton, 
116  Mass,  487;  State  v.  Randolph,  22  Mo. 
474. 

Copy  of  recognizance. —  Com.  r.  Field,  11 
Allen  (Mass.)  488;  State  v.  Bowd,  43  N.  IL 
454. 

23.  State  v.  Young,  56  Me.  219;  Morrill  r. 
Norton,  116  Mass.  487;  Com,  v.  Cheney, 
108  Mass.  33;  Com.  v.  Field,  11  Allen 
(Mass.)  488. 

After  appeal  to  superior  court  an  entry  of 
recognizance  was  amended.  State  v.  Cherry, 
13  N.  C.  550. 

At  any  time  before  the  objection  is  dis- 
posed of  defects  in  a  certificate  may  be 
amended  on  such  terms  as  will  protect  the 
party.    State  v.  Randolph,  22  Mo.  474. 

24.  Sanders  r.  Buck,  2  J.  J.  Marsh.  (Ky.) 
476.  See  McFarlan  v.  People,  13  111,  9; 
Wellman  v.  State,  5  Blackf,  (Ind,)  343, 

25.  State  v.  Winninger,  81  Ind.  51;  People 
V.  Felton,  36  Barb.  (N.  Y.)  429;  Peck  v. 
Smith,  3  Vt.  265.  But  see  State  v.  Crow- 
ley-, 60  Me.  103;  State  v.  Young,  56  Me. 
219, 

Oral  consent  to  change  of  amount  to  that 
specified  from  a  less  sum  did  not  make  a 
valid  recognizance.  Sans  v.  People,  8  111. 
327. 

Alteration  of  recognizances  see  infra,  III, 
E,  2. 

26.  People  v.  Felton,  36  Barb.  (N.  Y.) 
429;  Blalack  v.  State,  3  Tex.  App.  376. 

Condition  cannot  be  amended  by  court  of 
its  own  motion  nunc  pro  tunc  over  the  ob- 
jection of  the  sureties  and  without  notice  to 
the  principal.  Hand  v.  State,  28  Tex.  App. 
28,  11  S.  W.  679. 
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being  a  record  the  court  has  authority  to  permit  it  to  be  supphed  on  proof  of  loss 
so  as  to  authorize  a  forfeiture A  recognizance  given  while  a  valid  one  is  out- 
standing for  the  same  purpose  is  void/^  but  not  if  the  outstanding  recognizance 
is  itself  invalid.-'^ 

5.  Quashing  Recognizance.  The  sufficiency  of  a  recognizance  cannot  be 
determined  by  a  motion  to  quash,  but  only  on  scire  facias. A  void  recognizance, 
however,  may  be  vacated  on  motion  at  any  time,  even  after  judgment  therein,  all 
proceedings  thereon  being  void ;  and  the  burden  of  proof  is  on  the  person  moving 
to  quash.^^ 

III.  Liability. 

A.  Construction.  A  recognizance  is  similar  to  a  bond  and  subject  to  the 
same  rules  of  construction.^^  A  recognizance  will  be  strictly  construed  so  far  as 
the  condition  is  concerned;^*  but  otherwise  it  will  be  construed,  if  possible,  so  as 
to  make  it  answer  the  purpose  intended. 

B.  Breach  or  Performance.  A  recognizance  binds  the  parties  until  it  is 
performed  according  to  its  terms,  anything  less  is  not  sufficient.^® 


27.  McElwee  v.  People,  77  111.  493;  Mont- 
gomery V.  Henry,  10  Mich.  19.  See  also 
Lost  Tksteuments,  25  Cyc.  1607;  Records, 
post,  p.  606. 

Notice  of  application  should  be  given  to  the 
principal  and  to  the  sureties.  Montgomery 
V.  Henry,  10  Mich.  19. 

28.  Townsend  v.  People,  14  Mich.  388. 

29.  State  v.  West,  3  Ohio  St.  509. 

By  statute  or  rule  of  court  provisions  may 
be  made  for  filing  a  new  recognizance  in 
Jieu  of  a  defective  one.  Burton  v.  State,  48 
Tex.  Cr.  544,  545,  90  S.  W.  498. 

30.  Schultze  i\  State,  43  Md.  295;  State  v. 
Hopkins,  30  Mo.  404.  See  Fowler  v.  Com., 
4  T.  B.  Mon.  (Ky.)  128  (when  made  on 
the  trial  of  a  scire  facias)  ;  State  v.  Hop- 
kins, 30  Mo.  404;  State  v.  Davidson,  20 
Mo.  212,  61  Am.  Dec.  603  (when  made  before 
issuance  of  scire  facias ) . 

31.  Butler  y.  State,  12  Sm.  &  M.  (Miss.) 
470. 

Recognizance  not  warranted  by  the  pro- 
ceedings may  be  set  aside  after  a  comperuit 
ad  diem  has  been  pleaded  in  an  action  on 
the  bail  bond.  McDonell  v.  Putter,  2  U.  C. 
Q.  B.  0.  S.  340. 

Before  forfeiture  a  motion  to  quash  a  re- 
cognizance is,  it  has  been  held,  prematurely 
made.    State  v.  Halloway,  5  Ark.  433. 

Court  will  not  look  beyond  the  face  of  the 
recognizance  upon  a  motion  to  quash  it. 
Adair  v.  State,  1  Blackf.  (Ind.)  200. 

32.  White  v.  Richardson,  3  T.  B.  Mon. 
(Ky.)  176  [cited  in  Higdon  v.  Higdon,  6 
J.  J.  Marsh.  (Ky.)  48,  51]. 

33.  Cunningham  r.  State,  14  Mo.  402; 
Reese  v.  U.  S.,  9  Wall.  (U.  S.)  13.  19  L. 
ed.  541.    See  Bonds,  5  Cyc.  750. 

34.  Illinois. —  Adams  r.' People,  12  111.  App. 
380. 

Kansas. —  Sherman  v.  State,  4  Kan.  570. 
Tennessee. —  State  v.  Edwards,  4  Humphr. 
226. 

Vermont. —  State  Treasurer  v.  Morrill,  14 
Vt.  64. 

United  States. —  Barnos  r.  Lee,  2  Fed.  Cas. 
No.  1,017,  1  Cranch  C.  C.  430. 

Canada.— Re  Gauthreaux,  9  Out.  Pr.  31. 


See  42  Cent.  Dig.  tit.  "  Recognizances," 
§  20. 

35.  Connecticut. —  Hendee  v.  Taylor,  29 
Conn.  448. 

Georgia. —  Colquitt  v.  Bond,  69  Ga.  351. 
Illinois.— Vettj  v.  People,  118  111.  148,  8 
N.  E.  304. 

Indiana.— McCartj  v.  State,  1  Blackf.  338. 
New   Hampshire.—  State   v.   Eastman,  42 
N.  H.  265. 

Pennsylvania. — Stewart  v.  Moody,  4  Watts 
169. 

Tennessee. —  State  v.  Cherry,  Meigs  232. 
See  42   Cent.   Dig.   tit.   "  Recognizances," 
§  20. 

Ambiguous  words  may  be  explained  by  sur- 
rounding circumstances.  Colquitt  r.  Bond, 
69  Ga.  351. 

Words  absurd  or  repugnant  to  the  design 
of  the  instrument  will  be  rejected.  McCartv 
V.  State,  1  Blackf.  (Ind.)  338. 

Words  of  same  meaning  or  effect. —  There 
is  no  difference  in  their  legal  effect  between 
"  is  held  and  firmly  bound  "  and  "  owes  and 
is  indebted."    Shattuck  v.  People,  5  111.  477. 

Both  parties  are  bound  by  a  joint  and  sev- 
eral recognizance,  although  only  one  directs 
it  to  be  levied  on  his  lands.  Taggart  v. 
Cooper,  1  Serg.  &  R.  (Pa.)  497. 

36.  For  illustrations  of  this  rule  see  the 
following  cases : 

Arkansas. — ^  Warren  r.  State,  19  Ark.  214, 
68  Am.  Dec.  214. 

Connecticut. —  Hendee  r.  Taylor.  20  Conn. 
448;  Billings  r.  Avery,  7  Coiiu.  236. 

Indiana. —  FoA\ler  r.  State.  01  Iiul.  507; 
State  r.  Thompson,  62  Ind.  3()7 :  Cani]ib;^]l 
V.  State,  18  Ind.  375.  81  Am.  Dec.  30;]: 
State  V.  Whitson,  8  Blackf.  178;  Wilson  r. 
State,  6  Blackf.  212. 

Kcntucl-y. —  Starr  v.  Com..  7  Dana  2-13. 

Neir  YorJy. —  Covenhoven  r.  Seaman.  1 
Johns.  Cas.  23. 

Ponisi/lraiiia. —  ]\lisli1or  r.  Com.,  62  Pa. 
St.  55,  l  Am.  Rep.  377. 

Tennessee. —  Devine  /•.  Slate.  5  Sneed  623. 

l>rn(o»f.— Blood   r.  Morrill.  17  Vt.  598. 

Soo  42  Cent.  Di"'.  til.  "Recognizances," 
§  21. 
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C.  Nature  of  Liability  —  l.  In  General.  When  the  recognizors  fail  to 
comply  with  the  conditions  of  the  recognizance  it  becomes  an  absolute  debt  of 
record  in  the  nature  of  a  judgment. 

2.  Joint  or  Several  Liability.^^  Unless  fixed  by  statute/^  the  recognizance 
itself  determines  the  liability  of  the  parties.  Thus  under  the  terms  of  the  obHga- 
tion  the  obligors  may  be  jointly  and  severally  liable/*^  or  only  severally  liable. 

D.  Amount  of  Liability.  The  hability  of  the  recognizors  on  breach  is 
limited  to  the  amount  of  the  debt  or  penalty  acknowledged.^ 

E.  Discharge  From  Liability  —  l.  In  General,  Vis  major,  act  of  God,^ 
operation  of  the  law/^  or  acts  and  conduct  of  the  obhgee    wih  discharge  surety  on 


37.  Illinois. —  Sans  v.  People,  8  111.  327. 
Indiana. —  Andress  v.  State,  3  Blackf .  108 ; 

MoCarty  v.  State,  1  Blackf.  338;  Adair  v. 
State,  1  Blackf.  200. 

Louisiana. —  State  v.  Toups,  44  La.  Ann. 
896,  11  So.  524. 

Maine. —  State  v.  Chandler,  79  Me.  172,  8 
Atl.  553. 

Maryland.— ^chuMzQ  v.  State,  43  Md.  295. 
Massachusetts.—  Com.  v.  McNeill,  19  Pick. 
127. 

New  Eampsliire. —  State  v.  Dowd,  43  N.  H. 
454. 

See  42  Cent.  Dig.  tit.  "  Recognizances," 
§  22  et  seq. 

It  becomes  an  independent  debt. —  McCarty 
V.  State,  1  Blackf.  (Ind.)  338;  Adair  v. 
State,  1  Blackf.  (Ind.)  200;  Com.  v.  Shick, 
61  Pa.  St.  495,  where  it  is  said  that  it  is 
not  security  for  fine  or  costs  except  when 
ordered  to  stand  so  on  remission  to  the 
party. 

38.  Joint  or  several  judgments  see  infra, 
IV,  A,  3,  b;  V,  E,  2. 

39.  See  cases  cited  infra,  this  note. 

In  Kansas,  under  Gen.  St.  p.  183,  §  1,  lia- 
bility on  a  recognizance  is  joint  and  several. 
Tillson  V.  State,  29  Kan.  452;  Swerdsfeger  v. 
State,  21  Kan.  475. 

In  Texas,  under  Code  Cr.  Proc.  arts.  290- 
306,  the  liability  of  sureties  upon  a  bail- 
bond  or  recognizance  is  several  as  well  as 
joint,  and  it  is  immaterial  whether  it  be 
stated  in  the  judgment  nisi  or  the  citation 
to  be  joint  or  several,  or  joint  and  several. 
Allee  V.  State,  28  Tex.  App.  531,  13  S.  W. 
991.  A  recognizance  is  not  a  joint  only,  but 
a  joint  and  several  undertaking,  and  if  good 
as  to  the  principal  or  any  one  of  the  sureties 
they  are  not  only  bound  but  liable,  although 
another  suretv  mav  not  be.  Ray  v.  State,  16 
Tex.  App.  268,  271. 

40.  Banta  v.  People,  53  111.  434;  Sans  v. 
People,  8  111.  327;  State  v.  Chandler,  79  Me. 
172,  8  Atl.  553;  Scott  v.  State,  1  Head 
(Tenn.)  433.  See  also  Mussulman  v.  People, 
15  111.  51. 

A  recognizance  binding  several  persons  in  a 
certain  sum  to  be  levied  of  their  goods,  etc., 
respectively  is  joint  and  several.  Ellison  v. 
State,  8  Ala.  273;  Wampler  v.  Shissler,  1 
Watts  &  S.  (Pa.)  365. 

41.  See  cases  cited  infra,  this  note. 

A  recognizance  in  which  each  recognizor 
acknowledges  himself  indebted  in  a  specified 
sum  is  held  to'  be  a  several  obligation.  Hil- 
dreth  v.  State,  5  Blackf.  (Ind.)  80;  Adair  v. 
State,  1  Blackf.  (Ind.)  200;  Madison  v.  Com., 
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2  A.  K.  Marsh.  (Ky.)  131;  Parrish  v.  State, 
14  Md.  238;  State  v.  Davidson,  20  Mo.  212, 
61  Am.  Dec.  603;  State  v.  Gardner,  Tapp. 
(Ohio)  92;  U.  S.  V.  Atwill,  24  Fed.  Cas.  No. 
14,475. 

42.  Fletcher  v.  Tichnor,  1  Phila.  (Pa.) 
527;  Hodges  v.  State,  20  Tex.  493. 

Amount  of  judgment  on  scire  facias  see 
infra,  V,  E,  3. 

43.  Discharge  of  sureties  in  recognizance 
for  bail  see  Bail,  5  Cyc.  28,  115. 

44.  Arkansas. — Adler  v.  State,  35  Ark. 
517,  532,  37  Am.  Rep.  48;  Belding  v.  State, 
25  Ark.  315,  99  Am.  Dec.  214,  4  Am.  Rep. 
26. 

Indiana.—  Woolfolk  v.  State,  10  Ind.  532. 

Neio  Yorfc.— People  v.  Tubbs,  37  N.  Y.  586; 
People  V.  Bartlett,  3  Hill  570;  People  V. 
Manning,  8  Cow.  297,  18  Am.  Dec.  451. 

Virginia. —  Caldwell  v.  Com.,  14  Gratt. 
698. 

United  States.— V.  S.  v.  Van  Fossen,  28 
Fed.  Cas.  No.  16,607,  1  Dill.  406. 

See  42  Cent.  Dig.  tit.  "Recognizances," 
§  23;  Bail,  5  Cyc.  115.   See  also  Act  of  God, 

I  Cyc.  758. 

Death  of  principal. —  Woolfolk  v.  State,  10 
Ind.  532;  People  v.  Meyer,  9  Misc.  (N.  Y.) 
726,  29  N.  Y.  Suppl.  1148;  Blalack  v.  State, 

3  Tex.  App.  376  (but  not  death  after  for- 
feiture) ;  U.  S.  V.  Van  Fossen,  28  Fed.  Cas. 
No.  16,607,  1  Dill.  406.  But  see  State  v. 
Cone,  32  Ga.  663;  Mather  v.  People,  12  111. 
9,  where  death  after  forfeiture  but  before 
judgment  exonerated  sureties. 

Sickness  of  principal  does  not  excuse. 
State  V.  Edwards,  4  Humphr.  (Tenn.)  226. 

Nor  does  insanity  of  principal  excuse.  Ad- 
ler v.  State,  35  Ark.  517,  532.  ■ 

45.  Arkansas. —  Belding  v.  State,  25  Ark. 
315,  99  Am.  Dec.  214,  4  Am.  Rep.  26. 

Kentucky. —  Com.  v.  Bronson,  14  B.  Mon. 
361. 

Nehraska.— Smith  v.  State,  12  Nebr.  309, 

II  N.  W.  317. 

Wev'  Jersey. —  State  v.  Saunders,  8  N.  J.  L. 
177. 

Nev:  York. —  People  v.  Felton,  36  Barb. 
429 ;  People  V.  Bartlett,  3  Hill  570. 

See  42  Cent.  Dig.  tit.  "Recognizances," 
§  23. 

46.  Kiser  v.  State,  13  Ind.  80;  Tatem  v. 
Potts,  5  Blackf.  (Ind.)  534;  Niblo  v.  Clark,  3 
Wend.  (N.  Y.)  24;  State  v.  Adams,  3  Head 

(Tenn.)    259;    State  V.   Allen,  2  Humphr. 

(Tenn.)  258;  Reese  V.  U.  S.,  9  Wall.  (U.  S.) 

13,  19  L.  ed.  541. 
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recognizance  from  liability  for  default.  So  will  surrender  of  principal. Dis- 
charge of  one  surety  has,  however,  no  effect  on  the  others.^^ 

2.  By  Alteration/^  The  rule  as  to  the  effect  of  a  change  of  the  terms  of  a 
recognizance  without  consent  of  the  sureties  is  the  same  as  that  in  relation  to 
bonds,^^  a  material  alteration  avoids  it/^  while  an  immaterial  one  does  not.^^ 

F.  Lien  and  Priority.  A  recognizance  at  common  law  bound  the  lands 
of  the  cognizors  from  the  date  of  the  acknowledgment.^^  This  rule,  however,  has 
not  been  adopted  in  some  of  the  states  in  which  the  lien  does  not  attach  till  judg- 
ment on  the  recognizance,^*  and  in  others  it  has  been  changed  by  statute. The 
lien  is  limited  to  lands  in  the  county  in  which  it  is  taken,^^  and  the  presumption  of 
law  that  it  has  been  paid  attaches  at  the  end  of  twenty  years.'"  At  common  law 
recognizances  were  entitled  to  priority, over  a  common  obligation,  and  bound 
the  lands  of  the  cognizor  from  the  time  of  enrolment  or  record. 


Principal  giving  new  recognizance. —  Where 
the  principal  in  a  recognizance  goes  into 
court  and  offers  to  give  a  new  recognizance, 
and  such  offer  is  accepted,  and  a  new  recog- 
nizance is  given,  the  older  recognizance  is 
thereby  discharged.  Young  f.  Deneen,  123 
ill.  App.  380  [a-ffirmed  in  220  111.  350,  77 
N.  E.  193]. 

47.  Shields  v.  Smith,  78  Ind.  42.5;  Com.  v. 
Bronson,  14  B.  Mon.  (Ky.)  361;  Bruce  v, 
Colgan,  2  Litt.  (Kv.)  284;  State  v.  Lambert, 
44  W.  Va.  308,  28"^  S.  E.  930. 

The  sureties  are  regarded  as  keepers  of 
their  principal.  Crawford  V.  Vinton,  102 
Mich.  83,  84,  62  N.  W.  988. 

48.  Adair  v.  State,  1  Blackf.  (Ind.)  200. 

49.  Alteration  of  instrument:  Generally 
see  Alterations  of  Instruments,  2  Cyc.  137. 
Discharging  surety  see  Principal  and 
Surety,  32  Cyc.  177. 

•  50.  Reese  i'.  U.  S.,  9  Wall.  (U.  S.)  13,  19 
L.  ed.  541. 

51.  Starr  v.  Lyon,  5  Conn.  538  (alteration 
from  two  recognizances  to  one)  ;  Vincent  v. 
People,  25  111.  500  (changing  names  of  prin- 
cipal and  surety). 

Where  the  original  record  was  still  legible 
the  alteration  was  held  not  to  affect  its 
validity.    Cockrill  v.  Owen,  10  Mo.  287. 

52.  Harris  v.  State,  54  Ind.  2. 
Correction  of  mistake  of  clerk  does  not 

avoid  the  recognizance  and  judgment  may  be 
entered  for  the  amount  before  correction 
where  the  recognizor  admits  such  amount. 
Com.  V.  McHenry,  13  Phila.  (Pa.)  451. 

53.  2  Blackstone  Comm.  252;  3  Tomlin  Ij. 
Diet.  297.    See  also  the  following  cases: 

Delaware. —  Reading  r.  State,  1  Harr.  190. 
Illinois. —  Shattuck  v.  People,  5  111.  477. 
Indiana. —  Andress  v.  State,  3  Blackf.  108. 
New  nampshire. —  State  v.  Dowd,  43  N.  H. 
454. 

New  Jerset/.— State  v.  Stout,  11  N.  J.  L. 
362. 

New  York. —  Gildersleeve  r.  People,  10 
Barb.  35 ;  People  v.  Van  Eps,  4  Wend.  387. 

North  Carolina. —  Hoke  v.  Henderson,  14 
N.  C.  12;  Burton  r.  Murphev,  0  N.  C.  339; 
State  V.  Magniss,  2  N.  C. 

Tennessee.— Cole  v.  Warner,  93  Tenn.  155, 
23  S.  W.  110;  State  v.  Miller,  11  Lea  620; 
Wilkins  v.  Mav,  3  Head  173;  Pugh  r.  State, 
2  Head  227;  State  v.  Winn,  3  Sneed  393. 


Canada. — Atty.-Gen.  v.  Daniell,  7  Can.  L.  J. 
122. 

See  42  Cent.  Dig.  tit.  "  Recognizances," 
§  25. 

Recognizance  must  be  certified  and  re- 
corded to  be  a  lien  on  land.  Patterson  v. 
State,  12  Ind.  86.  See  Pugh  v.  State,  2  Head 
(Tenn.)  227. 

Under  the  Pennsylvania  act  of  May  17, 
1866,  a  cognizor  may  pay  money  into  court 
for  the  discharge  of  the  lien  before  proceed- 
ings are  commenced  against  him,  where  there 
is  a  dispute  as  to  who  is  entitled  to  it. 
Mount's  Estate,  7  Pa.  Dist.  713,  9  Kulp  315. 

Lien  is  not  lost  by  suing  out  a  fieri  facias 
on  a  judgment  on  the  recognizance.  Hoke  v. 
Henderson,  14  N.  C.  12. 

54.  Georgia. —  State  v.  Carswell,  24  Ga. 
261. 

Illinois. —  McKee  v.  Brown,  43  111.  130; 
Shattuck  V.  People,  5  111.  477. 

Kentucky. — Com.  v.  Adkins,  8  B.  Mon.  380. 

Ohio. — 'Dewit  v.  Osborn,  5  Ohio  480. 

Pennsylvania. —  Patterson  v.  Sample,  4 
Yeates  308;  Campbell  v.  Richardson,  1  Dall. 
131,  1  L.  ed.  68. 

South  Carolina. — State  v.  Morgan,  2  Bailev 
601. 

Utah. —  See  Thompson  v.  Avery,  11  Utah 
214,  39  Pac.  829. 

See  42  Cent.  Dig.  tit.  "  Recognizances." 
§  25. 

Terms  to  be  "  levied  of  the  goods  and  chat- 
tels, lands  and  tenements  "  of  the  recognizors 
does  not  create  a  lien  on  land.  Com.  v.  Ad- 
kins, 8  B.  Mon.  (Ky.)  380. 

Until  it  is  estreated  the  recognizance  is  not 
a  lien  on  the  land  of  the  cognizor.  State  r. 
Morgan,  2  Bailey  (S.  C.)  601. 

55.  People  r.  Quigg,  59  N.  Y.  83;  People  v. 
Kane,  4  Den.   (N.  Y.)  530. 

By  N.  Y.  Rev.  St.  p.  362,  §  21,  a  recogni- 
zance is  only  evidence  of  a  debt.  People  r. 
Kane,  4  Den.   (X.  Y.)  530. 

56.  State  r.  Miller,  11  Lea  (Tenn.)  620. 

57.  Com.  r.  Snvder,  1  Del.  Co.  (Pa.)  404, 
2  Leg.  Rec.  396.  ' 

58.  Andress  r.  State,  3  Blackf.  (Tnd.) 
108;  4  Blackstone  Comm.  252. 

In  Illinois,  however,  this  is  not  the  rule. 
Shattuck  V.  People,  5  111.  477. 

59.  In  re  Brown,  35  Minn.  307,  308.  29 
N.  W.  131. 
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IV.  FORFEITURE. 

A.  Proceedings  to  Procure  —  l.  In  General.  .Forfeiture  is  the  judgment 
of  the  court  on  condition  and  can  only  be  entered  on  proper  hearing  and  adjudica- 
tion.®°  Forfeiture  is  no  part  of  the  recognizance.^^  It  is  a  matter  exclusively  for 
the  court  where  the  recognizance  was  taken. Only  one  forfeiture  is  necessary, 
and  a  second  one  at  the  same  term  may  be  treated  as  surplusage.^  It  is  indis- 
pensable to  a  forfeiture  that  the  principal  be  called  and  defaulted,®^  but  surety 
need  not  be  called. Notice  to  principal  ^®  or  surety®^  is  not  necessary. 

2.  Time  For  Declaring.  Forfeiture  is  premature  if  entered  before  the  recog- 
nizance is  filed.  ®^  Default  may  be  entered  on  a  day  subsequent  to  the  first  day  of 
the  term,^^  but  it  cannot  be  done  at  a  subsequent  term."^^ 

3.  Judgment  —  a.  Form.  The  proper  practice  on  default  is  to  enter  a 
forfeiture/^  take  an  interlocutory  judgment,  and  then  issue  scire  facias  to  show 
cause  why  the  judgment  should  not  be  made  final, or  why  an  action  should  not 
be  instituted  on  the  recognizance  to  recover  the  penalty. "^"^  The  judgment  need 
not  be  for  the  recovery  of  any  sum  of  money,    although  it  should  specify  the  sum 


60.  Com.  V.  Bauer,  9  Phila.  (Pa.)  589. 
Forfeiture  at  common  law  was  a  judgment. 

Sans  V.  People,  8  111.  327;  Andress  v.  State,  3 
Blackf.  (Ind.)  108;  Schultze  r.  State,  43  Md. 
295;  Brooks  v.  U.  S.,  6  N.  M.  72,  27  Pac.  311. 

Forfeiture  of  a  recognizance  is  a  debt  suffi- 
cient to  support  an  attachment.  Reg.  v. 
Stewart,  8  Ont.  Pr.  297. 

61.  Rheinhart  f.  State,  14  Kan.  318. 

62.  People  v.  Devlin,  7  Daly  (N.  Y.)  47. 
Where  the  breach  has  been  determined  by  a 

jury  the  same  proceedings  should  be  had  in 
the  court  where  the  record  is  as  in  cases 
where  the  forfeiture  is  declared  in  open  court 
as  to  determining  amount  of  judgment  by 
hearing  evidence,  etc.  State  v.  Walker,  56 
N.  H.  176. 

63.  State  v.  Pepper,  8  Mo.  249. 

64.  Brown  r.  People,  24  111.  App.  72 ;  State 
V.  Gorley,  2  Iowa  52;  Dillingham  v.  U.  S., 
7  Fed.  Cas.  No.  3,913,  2  Wash.  422. 

Calling  is  not  necessary  where  principal  ap- 
peared. Billings  V.  Avery,  7  Conn.  23G.  Or 
where  recognizance  is  entered  into  by  suretv 
alone.    Schultze  v.  State,  43  Md.  295. 

Calling  at  new  office  is  not  sufficient  where 
principal  Avas  required  to  appear  at  old. 
Hannum  r.  State,  38  Ind.  32. 

Calling  on  sureties  to  produce  principal  is 
not  sufficient.  White  v.  State,  5  Yerg. 
(Tenn.)  183;  State  v.  Grigsby,  3  Yerg. 
(Tenn.)  280. 

65.  State  v.  Hinson,  4  Ala.  671;  Ingram  v. 
State,  10  Kan.  630;  State  v.  Grant,  10  Minn. 
39 ;  State  v.  Lambert,  44  W.  Va.  308,  28  S.  E. 
930. 

When  the  recognizance  is  several  both  bail 
and  principal  should  be  called.  Mishler  v. 
Com.,  62  Pa.  St.  55,  1  Am.  Rep.  377. 

66.  State  r.  Woodward,  7  Vt.  529. 

67.  People  v.  Blankman,  17  Wend.  (N.  Y.) 
252;  Re  McArthur,  3  Can.  Cr.  Cas.  195,  2 
Northwest  Terr.  413;  Re  Talbot,  23  Ont.  65. 
Contra,  Reg.  v.  Creelman,  25  Nova  Scotia  404. 
And  see  Rex  v.  Brooke,  11  T.  L.  R.  163; 
Rex  V.  Barrett,  36  Nova  Scotia  135  and  note. 

Hov/ever  by  statute  notice  to  surety  may 
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be  required  to  be  given  before  forfeiting  a 
recognizance.  Reg.  v.  Creelman,  25  Nova 
Scotia  404. 

68.  Bacon  v.  People,  14  111.  312.  But  see 
Jennings  v.  State,  13  Kan.  80. 

But  calling  a  recognizance  before  the  expi- 
ration of  the  hour  set  for  appearance  was  not 
erroneous  where  defendant  did  not  appear 
within  the  hour.  Wallingford  v.  Hall,  45 
Conn.  350. 

69.  Chase  v.  People,  2  Colo.  528;  People  f. 
Blankman,  17  Wend.   (N.  Y.)  252. 

It  may  be  entered  while  motion  for  new 
trial  is  pending.  Campbell  v..  State,  18  Ind. 
375,  81  Am.  Dec.  363.  Or  after  a  continu- 
ance has  been  granted.  Swank  v.  State,  3 
Ohio  St.  429.  But  see  Townsend  v.  People. 
14  Mich.  388. 

70.  State  v.  Thistlethwaite,  83  Ind.  317; 
Kiser  v.  State,  13  Ind.  80.  But  see  Gallagher 
r.  People,  88  111.  335;  State  v.  Morgan,  124 
Mo.  467,  28  S.  W.  17. 

71.  See  infra,  V,  E. 

72.  Peacock  v.  People,  83  111.  331 ;  People 
r.  Witt,  19  111.  169. 

73.  Marr  v.  State,  26  Ark.  410;  People  r. 
Watkins,  19  111.  117;  Pinckard  v.  People,  2 
111.  187.  And  see  Banta  v.  People,  53  111. 
434;  Cable  v.  People,  46  111.  467. 

Interlocutory  judgment  is  not  indispensable. 
—  Marr  v.  State,  26  Ark.  410;  Andress  f. 
State,  3  Blackf.  (Ind.)  108. 

Statements  in  a  summons  showing  that 
defendant  had  violated  his  recognizance  and 
that  the  parties  would  be  required  to  show 
cause  why  judgment  would  not  be  rendered 
held  to  be  in  effect  a  judgment  of  forfeiture. 
Baird  v.  Com.,  2  Duv.  (Ky.)  78. 

To  enter  final  judgment  on  declaring  for- 
feiture was  held  to  be  erroneous.  Pinckard 
V.  People,  2  111.  187.  But  judgment  for  the 
amount  specified  and  then  awarding  scire 
facias  is  not  a  final  recovery.  Weese  v. 
People,  19  111.  643. 

74.  Pinckard  v.  People,  2  111.  187. 

75.  Peacock  v.  People,  83  111.  331;  People 
V.  Watkins,  19  111.  117. 
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for  which  the  sureties  are  bound,'^^  and  state  that  it  will  be  made  final  unless  good 
cause  be  shown. Judgment  nisi  need  not  be  signed  by  the  judge. "^'^ 

b.  Joint  or  Several  Judgments. On  a  joint  and  several  recognizance  sev- 
eral judgments  nisi  may  be  entered. 

e'.  Recitals.  The  judgment  nisi  need  not  recite  more  of  the  recognizance  than 
necessary  to  show  that  there  had  been  a  breach  of  the  condition,  nor  need  it  show 
that  the  sureties  were  called  and  defaulted. It  must  show  that  the  recognizance 
was  returned  into  court but  not,  however,  by  direct  averment,^*  and  should  desig- 
nate the  defaulters. 

d.  Amendment.  A  judgment  nisi  may  be  amended  to  conform  to  the  recogni- 
zance nunc  jpro  tunc.^^ 

e.  Conclusiveness.  The  judgment  of  forfeiture  cannot  be  collaterally  attacked 
in  a  suit  on  the  recognizance  where  the  proper  entry  and  certificate  of  forfeiture  is 
made.^^ 

4.  Record  of  Forfeiture.  The  record  of  the  forfeiture  is  not  the  forfeiture 
which  is  complete  without  entry  on  the  records;  and  such  entry  may  be  made 
nunc  pro  tunc.^^  The  record  should  show  the  forfeiture, and  in  what  case  the 
recognizance  and  forfeiture  were  taken. When  a  forfeiture  is  declared  by  a  jus- 
tice of  the  peace  it  should  be  certified  on  the  back  of  the  recognizance.^^ 

5.  Respite.  Under  the  Pennsylvania  practice  forfeiture  of  a  recognizance 
could  be  respited  from  term  to  term  to  allow  the  surety  opportunity  to  produce 


Rendering  judgment  for  the  amount  of  the 
recognizance  at  time  of  declaring  forfeiture 
is  surplusage.  Kearns  v.  State,  3  Blackf. 
(Ind.)  334. 

76.  State  v.  Cox,  25  Tex.  404. 

77.  Bailey  v.  State,  (Tex.  Cr.  App.  1893) 
22  S.  W.  40;  Thompson  v.  State,  17  Tex.  App. 
318. 

78.  State  v.  Johnson,  12  La.  547. 

79.  Joint  or  several  liability  see  supra, 
III,  C,  2. 

80.  Brewer  v.  State,  6  Lea  (Tenn.)  198 
\overrvUng  Scott  v\  State,  1  Head  (Tenn.) 
433];  Avant  v.  State,  33  Tex.  Cr.  312,  26 
S.  W.  411.    Compare  infra,  V,  E,  2. 

81.  Badger  v.  State,  5  Ala.  21 ;  Howie  v. 
State,  1  Ala.  113. 

Erroneous  recital  that  the  recognizance  was 
joint  and  several  did  not  vitiate  judgment  the 
remainder  being  correct.  Bradley  v.  People, 
21  111.  App.  78. 

Misrecital  of  part  not  required  to  be  re- 
cited will  not  invalidate  the  judgment. 
Howie  V.  State,  1  Ala.  113. 

82.  State  v.  Wells,  3G  Iowa  238. 

83.  Pugh  V.  State,  2  Head  (Tenn.)  227. 

84.  Pugh  V.  State,  2  Head  (Tenn.)  227. 

85.  Banta  v.  People,  53  111.  434;  Minor  v. 
State,  1  Blackf.  (Ind.)  23G.  But  see  Miller 
V.  Com.,  1  Duv.  (Ky.)  14;  Barton  v.  Keith, 
2  Hill  fS.  C.)  537. 

Forfeiture  taken  against  a  principal  by  a 
different  name  without  averment  that  he  is 
tlie  same  who  executed  the  recognizance  is 
defective.    Lowe  v.  State,  15  Tex.^141. 

86.  State  r.  Craig,  12  Ala.  363;  Browder 
V.  State,  9  Ala.  58;  Governor  v.  Knight,  8 
Ala.  207. 

87.  Illinois. —  People  v.  Watkins,  19  111. 
117. 

Indiana.— Frie.dVme  v.  State,  93  Ind.  366. 
Ohio.—  Calvin  v.  State,  12  Ohio  St.  60,  for 
fraud. 


Pennsylvania. —  Rhoads  v.  Com.,  15  Pa.  St. 
272. 

Vei^mont. —  State  v.  Nichols,  43  Vt.  91. 
See  42   Cent.  Dig.   tit.  "  Recognizances," 
§  27. 

Admissibility  of  evidence  to  contradict  rec- 
ord of  forfeiture  see  infra,  V,  C,  1,  b. 

Forfeiture  is  a  judicial  act  and  conclusive 
of  its  breach.  Pierson  v.  Com.,  3  Grant  (Pa.) 
314. 

On  entry  of  forfeiture  it  v/iil  be  conclu- 
sively presumed  that  the  proper  form  of  call- 
ing the  recognizance  was  followed.  Mishler 
r.  Com.,  62  Pa.  St.  55,  1  Am.  Rep.  377.  And 
see  Fox  v.  Com.,  81*  Pa.  St.  511;  Com.  v. 
Gray,  26  Pa.  Super.  Ct.  110. 

88.  Barkley  v.  State,  15  Kan.  99;  Ingram 
r.  State,  10  Kan.  630;  People  v.  Gordon,  39 
Mich.  259;  Rhoads  r.  Com.,  15  Pa.  St.  272. 
But  see  Park"r.  State,  4  Ga.  329;  Eubank  v. 
People,  50  111.  496. 

89.  Rhoads  r.  Com.,  15  Pa.  St.  272.  But 
see  Com.  v.  Bauer,  9  Phila.  (Pa.)  589, 
where  it  was  held  that  entry  of  forfeiture 
nunc  pro  tunc  would  not  be  ordered  where 
there  was  no  evidence  that  it  had  been  de- 
clared. 

90.  Park  v.  State.  4  Ga.  329. 

Entry  or  memorandum  on  margin  of  judg- 
ment nisi  that  principal  was  called  is  not 
sufficient  to  sustain  the  judgment.  Hall  r. 
State,  15  Ala.  431. 

Estreat  roll  is  sufficiently  signed  by  the 
clerk  w^here  he  signed  the  affidavit  at  the  foot 
of  it.    Rc  Talbot,  23  Out.  65. 

Under  a  statute  making  memorandum  on 
the  back  of  rocognizanec  suffici(nit  record  of 
forfeiture  such  entry  is  not  doi^troycd  l)ccause 
a  formal  record  is  made.  Franks  r.  State,  12 
Ohio  St.  1. 

91.  Overaker  r.  State,  4  Sm.  (S:  M.  (:Miss.) 
738. 

92.  Hannum  r.  State,  38  Ind.  32. 

[IV,  A,  5] 


656    [34  Cye.J 


RECOGNIZANCES 


the  principal.  This  was  merely  that  the  forfeiture  should  not  be  estreated  for  a' 
certain  period/^  or  that  suit  should  not  be  brought  till  the  next  term/*  and  did 
not  operate  to  invalidate  the  forfeiture,  the  liability  on  the  recognizance  being 
absolutely  fixed  by  the  forfeiture. 

B.  Relief  From  Forfeiture  —  1.  In  General.  The  power  of  the  courts  to 
relieve  from  forfeiture  has  been  denied  in  some  jurisdictions/®  but  it  is  generally 
held  to  be  vested  in  the  court  in  which  the  recognizance  is  of  record. This  power  is 
sometimes  vested  both  in  the  governor  and  the  court  and  sometimes  in  a  higher 
court. Rehef  from  forfeiture,  when  allowable  at  all,  may  be  whole  or  partial.^ 

2.  Time.  It  has  been  variously  held  that  remission  of  forfeiture  can  be  made 
during  the  term  at  which  the  forfeiture  is  taken/  at  any  time  before  issuance  of 
scire  facias,  although  subsequent  to  term,^  either  before  or  after  final  judgment,* 
until  an  interest  has  vested  in  a  private  person,^  or  until  the  money  has  been  paid 
into  the  treasury.® 

3.  Grounds.  Courts  can  remit  forfeiture  only  for  cause  shown,^  and  what  is  a 
sufficient  cause  is  within  the  discretion  of  the  court. ^ 

4.  Proceedings  to  Procure  —  a.  In  General.  Payment  of  costs  is  sometimes 
made  a  prerequisite  to  relief  from  a  judgment  of  forfeiture  of  a  recognizance.^ 
The  application  must  be  made  with  due  diligence. The  application  may  be 


93.  Mishler  v.  Com.,  62  Pa.  St.  55,  1  Am. 
Rep.  377. 

94.  Com.  V.  Oblender,  135  Pa.  St.  530,  19 
Atl.  1057. 

95.  Com.  V.  Oblender,  135  Pa.  St.  530,  19 
Atl.  1057;  Foulke  v.  Com.,  90  Pa.  St.  257; 
Mishler  v.  Com.,  62  Pa.  St.  55,  1  Am.  Rep. 
377. 

96.  Stevens  v.  Hay,  61  111.  399;  Weese  v. 
People,  19  111.  643;  Pate  r.  People,  15  111. 
221;  Merrill  r.  Prince,  /  Mass.  396;  John- 
son V.  Randall,  7  Mass.  340. 

Chancery  has  no  authority  to  give  relief 
to  sureties  on  a  recognizance  in  a  criminal 
proceeding.  Rastall  r.  Atty.-Gen.,  18  Grant 
Ch.  (U.  C.)  138  \reversing  17  Grant  Ch. 
(U.  C.)  1]. 

To  escape  liability  the  surety  can  only  show 
that  it  was  invalid  or  that  he  has  been  dis- 
charged pleaded  in  defense  to  action  on  the 
recognizance.  Stevens  v.  Hay,  61  111. 
399. 

97.  Day  v.  State,  125  Ind.  582,  25  K  E. 
817;  State  f.  McNeal,  18  N.  J.  L.  333;  Brooks 
V.  U.  S.,  6  N.  M.  72,  27  Pac.  311;  Board  of 
Education  v.  Moody,  74  N.  C.  73;  Com.  v. 
Taylor,  1  Chest.  Co.  Rep.   (Pa.)  261. 

98.  State  v.  Shideler,  51  Ind.  64;  Stone  v. 
Riddell,  5  Bush  (Ky.)  349;  Com.  v.  Sprag- 
gins,  18  B.  Mon.  (Ky.)  512;  Com.  v.  Morgan. 
14  B.  Mon.  (Ky.)  392;  Com.  v.  Shick,  61 
Pa.  St.  495. 

99.  Com.  f.  McNeill,  19  Pick.  (Mass.) 
127;  People  v.  Retry,  2  Hilt.  (N.  Y.)  523; 
Mishler  v.  Com.,  62  Pa.  St.  55,  1  Am.  Rep. 
377;  Com.  i\  Taylor,  1  Chest  Co.  Rep.  (Pa.) 
261;  Com.  v.  Phillips,  8  Kulp  (Pa.)  230; 
Com.  V.  Clark,  10  Lane.  Bar  (Pa.)  106. 
But  see  Com.  v.  Gaul,  2  Woodw.  (Pa.)  70. 

Erroneous  entry  of  forfeiture  by  the  clerk 
of  the  county  court  will  be  expunged  by  the 
supreme  court  under  N.  Y.  Laws  (1845), 
p.  250,  and  Laws  (18-54),  p.  464,  §  6.  People 
V.  Devlin,  7  Daly  (N.  Y.)  47. 

1.  Com.  V.  Gaul,  2  Woodw.  (Pa.)  70. 
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2.  U.  S.  V.  Barger,  20  Fed.  500. 

3.  Com.  V.  Craig,  6  Rand.  (Va.)  731. 

4.  Board  of  Education  v.  Moody,  74  N.  C. 
73;  Com.  V.  Shick,  61  Pa.  St.  495;  Com.  v. 
Denniston,  9  Watts  (Pa.)  142. 

5.  Com.  V.  Winpenny,  2  Pearson  (Pa.) 
107;  Com.  v.  Smohe,  2  Pearson  (Pa.)  18. 

Where  the  right  of  the  attorney  for  the 
commonwealth  to  a  percentage  on  forfeited 
recognizances  did  not  accrue  till  rendition  of 
judgment  the  governor  until  then  could  re- 
mit a  forfeiture.  Stone  v.  Riddell,  5  Bush 
(Ky.)  349;  Com.  v.  Spriggins,  18  B.  Mon. 
(Ky.)  512;  Com.  v.  Morgan,  14  B.  Mon. 
(Ky.)  392. 

6.  Com.  V.  Shick,  61  Pa.  St.  495;  Com.  v. 
Denniston,  9  Watts  (Pa.)  142;  Com.  v, 
Becker,  1  Woodw.  (Pa.)  297. 

7.  State  V.  Speck,  20  Ind.  211;  2  Ind.  Rev. 
St.  (1852)  p.  367. 

For  specific  grounds  for  relief  see  supra, 
III,  E. 

Judgment  nisi  for  less  than  the  penalty 
will  not  be  set  aside  because  of  such  fact. 
Ditto  V.  State,  30  Miss.  126. 

Judgment  nisi  will  be  set  aside  for  incom- 
petence of  married  woman  to  be  a  surety. 
Com.  V.  Matviewicz,  17  Pa.  Co.  Ct.  154. 

8.  Gallagher  v.  People,  91  111.  590;  Wray 
V.  People,  70  111.  664;  Mason  v.  People,  17 
111.  App.  331;  Com.  v.  Davidson,  1  Bush 
(Ky.)  133;  State  V.  Moody,  74  K  C.  73; 
Com.  V.  Craig,  6  Rand.  (Va.)  731. 

This  discretion  is  a  sound  legal  and  not  an 
arbitrary  discretion.  Wray  v.  People,  70  111. 
664;  Mason  v.  People,  17  111.  App.  331. 

Public  prosecutor  is  vested  with  no  part  of 
this  discretion.  Brooks  v.  U.  S.,  6  N.  M.  72, 
27  Pac.  311. 

9.  Gallagher  v.  People,  88  111.  335.  See 
infra,  text  and  note  16. 

Mere  offer  to  pay  costs  is  insufficient.  Gal- 
lagher V.  People,  88  111.  335. 

10.  Gallagher  v.  People,  91  111.  590;  Goode 
V.  State,  15  Tex.  124. 
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made  by  petition,"  or  motion. The  application  should  show  that  the  conditions 
prerequisite  have  been  complied  with.^^ 

b.  Hearing,  Determination,  and  Effect.  Affidavits  or  testimony  of  witnesses 
may  be  received  on  motion  for  remission/^  but  counter  aflB.davits  are  not  admis- 
sible.^^ Costs  may  be  imposed  as  a  condition  for  granting  relief.^*'  When  relief 
from  forfeiture  is  granted  the  amount  paid  under  it  may  be  recovered. Where 
apphcation  for  remission  has  been  denied  in  one  court  it  will  not  be  granted  in 
another. Setting  aside  a  judgment  nisi  as  to  the  principal  operates  as  a  dis- 
continuance as  to  surety. The  action  of  the  court  in  remitting  a  forfeiture  is 
not  subject  to  review  on  appeal    except  in  case  of  abuse  of  discretion.^^ 

V.  ENFORCEMENT. 

A.  Proceedings  in  General  —  l.  Necessity  of  Action.  At  common  law  a 
recognizance  after  forfeiture  was  equivalent  to  a  judgment  against  the  party  which 
could  be  enforced  by  execution,^^  but  now  final  judgment  cannot  be  taken  on  a 
forfeited  recognizance  without  the  intervention  of  some  process  or  pleading  against 
the  recognizors.^^ 

2.  Form  of  Remedy.  Scire  facias  is  the  proper  remedy  on  a  forfeited  recogni- 
zance.^*   Nevertheless  an  action  of  debt,^^  or  under  the  modern  practice  an 


It  must  be  made  before  final  judgment 
where  made  in  the  action  on  the  recogni- 
zance.   Com.  V.  Becker,  1  Woodw.  (Pa.)  297. 

11.  Foulke  v.  Com.,  90  Pa.  St.  257.  But 
see  State       Shideler,  51  Ind.  64. 

12.  State  y.  Shideler,  51  Ind.  64.  See  also 
Wray  v.  People,  70  111.  664. 

Complaint  is  unnecessary. —  State  v.  Shide- 
ler, 51  Ind.  64. 

13.  People  V.  Rofrano,  16  Daly  (N.  Y.) 
148,  9  N.  Y.  Suppl.  634;  People  v.  Cohen, 
1  Misc.  (N.  Y.)  515,  20  N.  Y.  Suppl.  854; 
People  V.  Kirwan,  16  N.  Y.  Suppl.  956;  Peo- 
ple V.  Brady,  11  N.  Y.  Suppl.  711. 

Renewal  of  motion  must  show  compliance 
with  conditions  on  which  leave  to  renew 
motion  was  granted.  People  v.  Samuels,  8 
N.  Y.  Suppl.  475. 

Prosecuting  attorney  is  proper  party  to  ap- 
pear for  state  on  motion  to  set  aside  for- 
feiture.   State  V.  Shideler,  51  Ind.  64. 

14.  Com.  V,  Davidson,  1  Bush  (Ky.)  133; 
Com.      Craig,  6  Rand.  (Va.)  731. 

15.  Wray  v.  People,  70  111.  644. 

16.  Weissinger  v.  State,  11  Ala.  540;  Reg. 
?•.  McCleod,  24  U.  C.  Q.  B.  458.  See  supra, 
text  and  note  9. 

17.  See  People  v.  Goltze,  16  Daly  (N.  Y.) 
62,  8  N.  Y.  SuppL  530;  O'Donnell  v.  New 
York,  13  N.  Y.  Suppl.  357. 

18.  People  V.  Lasher,  18  N.  Y.  Suppl.  136; 
People  V.  Street,  14  N".  Y.  Suppl.  778. 

19.  Hatch  V.  State,  40  Ala.  718. 

20.  State  v.  Moody,  74  N.  C.  73;  Com.  v. 
Oblender,  135  Pa.  St.  536,  19  Atl.  1057;  Bross 
V.  Com.,  71  Pa.  St.  262;  Re  McArthur,  3 
Can.  Cr.  Cas.  195,  2  Northwest  Terr.  413. 
And  see  Harres  i;.  Com.,  35  Pa.  St.  416. 

21.  Wray  v.  People,  70  111.  664;  Mason  f. 
People,  17  111.  App.  331. 

22.  Morton  i\  Chandler,  8  Me.  9 ;  Schultze 
V.  State,  43  Md.  295 ;  Albee  v.  Ward,  8  Mass. 
70;  State  V.  Randolph,  22  Mo.  474. 

23.  Arhanms. —  Johnstons  v.  State,  3  Ark. 
524. 


Georgia. —  Robinson  f.  Gordon,  85  Ga.  559, 
11  S.  E.  844. 

Illinois. —  Pinckard  v.  People,  2  111.  187. 

Missouri. —  State  v.  Woerner,  33  Mo.  216; 
State  V.  Randolph,  22  Mo.  474. 

New  Hampshire. —  State  v.  Dowd,  43  N.  H. 
454. 

See  42  Cent.  Dig.  tit.  "  Recognizances," 
%  31  et  scq.;  supra,  TV,  A,  3,  a. 

The  most  usual  proceeding  against  a  cog- 
nizor  is  by  scire  facias;  and  it  is  said  that 
an  execution  may  issue  upon  such  scire 
facias.  Schultze  t;.  State,  43  Me.  295,  306; 
State  V.  Walker,  56  N.  H.  176,  178;  Phil- 
brick  V.  Buxton,  43  N.  H.  462;  State  v.  Dowd, 
43  N.  H.  454.    See  infra,  V,  A,  2. 

24.  Alahama. —  Lloyd  v.  State,  Minor  34. 
Colorado. —  Chase     v.     People,     2  Colo. 

528. 

Blaine. —  State  v.  Chandler,  79  Me.  172,  8 
Atl.  553. 

NeiD  Hampshire. —  State  v.  Walker,  56 
N.  H.  176;  State  v.  Kinne,  39  N.  H.  129. 

Pennsylvania. —  Ebbs  v.  Com.,  11  Pa,  St. 
374. 

See  42  Cent.  Dig.  tit.  Recognizances," 
§  33. 

The  remedy  must  be  by  scire  facias  where 
defendant  is  out  of  the  state  and  cannot 
be  served  with  process.  Warner  v.  Moore, 
3  Luz.  Leg.  Reg.   (Pa.)  108. 

25.  Illinois. —  Eimer  v.  Richards,  25  111. 
2S9;  People  r.  Witt,  19  111.  169;  Pate  v. 
People,  15  111.  221. 

Indiana. —  State  v.  Inman,  7  Blackf.  225. 

Blaine. —  State  v.  Boies,  41  Me.  344: 
Longley  v.  Vose,  27  Me.  179 :  State  r.  Fol- 
som,  26  Me.  209. 

Massachusetts. —  Green  r.  Dana,  13  Mass. 
493;  Com.  v.  Green,  12  Mass.  1;  Bridge  v. 
Ford,  4  Mass.  641. 

Nciv  Hampshire. — State  v.  Welch,  50  N.  H. 
134;  state  r.  W^alker,  56  N.  H.  176;  State  v. 
Dowd,  43  N.  H.  454;  State  r.  Stevens,  Smith 
251. 
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ordinary  suit  or  action  at  law  in  the  nature  of  an  action  of  debt  lies  as  well ;  and 
summary  proceedings  are  sometimes  authorized  by  statute.^^ 

3.  Nature  of  Action.    Scire  facias  is  a  judicial  writ  based  on  matter  of  record, 
and  has  been  held  to  be  both  merely  a  continuation  of  an  existing  proceeding 
and  in  the  nature  of  an  original  action.^''    Action  of  debt  on  recognizance  is 
analagous  to  an  action  on  a  judgment. 

4.  Right  to  Maintain.  Scire  facias  or  action  cannot  be  maintained  except  on 
a  valid  recognizance  which  has  become  a  matter  of  record  and  forfeiture  duly 
taken  thereon/*  properly  certified  into  the  court  in  which  the  action  must  be 


'New  York. —  People  v.  Van  Eps,  4  Wend. 
387. 

Pennsylvania. —  Bodine  v.  Com.,  24  Pa.  St. 
69;  Com.  v.  Hocli,  1  Woodw.  332;  Warner 
V,  Moore,  3  Luz.  Leg.  Reg.  108. 

Yermoni. —  Anonymous,  Brayt.  214. 

United  States. —  Dowlin  v.  Standifer,  7 
Fed.  Cas.  No.  4,041a,  Hempst.  290. 

See  42  Cent.  Dig.  tit.  "  Recognizances," 
§  33. 

Debt  is  proper  remedy  on  recognizance  not 
filed  and  made  of  record  in  the  supreme 
court.  State  v.  Wheeler,  67  N.  H.  511,  41 
Atl.  173. 

Debt  is  made  the  exclusive  remedy  in  some 
states.  State  v.  Vanvalkenburg,  15  Ind.  185; 
People  V.  liickev,  5  Daly  (N.  Y.)  365;  Peo- 
ple V.  Kane,  4  Den.  (N.  Y.)  530. 

Assumpsit  lies  on  recognizance  under  the 
act  of  May  25,  1887.  Com.  v.  McCutcheon,  4 
Pa.  Co.  Ct.  309,  20  Wkly.  Notes  Cas.  365. 

Remedy  afforded  by  Me.  St.  (1885)  c.  166, 
§  24,  is  cumulative  to  those  at  common  law 
and  debt  still  lies.  State  v.  Boies,  41  Me. 
544. 

Where  defendant  resides  in  another  county 

the  action  of  debt  is  preferable.  Warner  v. 
Moore,  3  Luz.  Leg.  Reg.  (Pa.)  108. 

26.  State  v.  Wells,  36  Iowa  238;  State  v. 
Gorley,  2  Iowa  52 ;  Kinney  v.  O'Bannon,  6 
Bush  (Ky.)  692:  State  V.  Randolph,  22  Mo. 
474. 

Joinder  of  action  to  have  money  which  was 
transferred  to  surety  to  indemnify  him  ap- 
plied in  payment  of  the  penalty  witli  the  ac- 
tion on  the  recognizance  was  erroneous. 
People  V.  Skidmore,  17  Cal.  260.  And  see 
Shields  v.  State,  78  Ind.  425. 

27.  Kinney  r.  O'Bannon,  6  Bush  (Ky.) 
692;  People  v.  Quigg,  59  N.  Y.  83,  91,  where 
it  is  said:  "The  remedies  upon  forfeited 
recognizances  have  at  all  times  been  subject 
to  legislative  action  and  regulated  by  statute, 
and  summary  proceedings,  rather  than  formal 
suits  at  law,  have  been  usually  allowed." 

Estreatment.—  In  proceedings  to  estreat  a 
recognizance  under  S.  C.  Cr.  Code  (1902), 
§  85  et  seq.,  no  jurisdiction  of  the  person 
must  be  obtained  as  in  civil  cases,  but  a  rule 
to  show  cause  why  the  recognizance  should 
not  be  estreated  is  properly  served  on  a  non- 
resident by  leaving  a  copy  with  him  in  a 
foreign  state.  State  v.  Johnson,  77  S.  C. 
252,  57  S.  E.  846.  See  also  Barton  v.  Keith, 
2  Hill  (S.  C.)  537. 

Motion. —  Forfeited  recognizance  may  be  re- 
covered on  by  m^otion  without  the  formality 
of  any  pleading.     State  v.  Hay,  7  La.  78. 

Rule  absolute. —  The  practice  in  entering  up 
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judgment  on  a  recognizance  is  for  clerk 
to  make  an  affidavit  of  the  entering  in  to 
the  recognizance,  its  return,  and  non-appear- 
ance of  the  party.  On  this  affidavit  a  rule 
nisi  to  enter  judgment  may  be  obtained,  a 
copy  of  which  and  of  the  affidavit  are 
served  on  each  of  defendants  and  if  no  cause 
is  shown  the  rule  is  made  absolute.  Reg.  v. 
Thompson,  3  Nova  Scotia  9  [approved  in 
Reg.  V.  Brown,  13  Nova  Scotia  51;  Reg.  v. 
Hickman,  12  Nova  Scotia  255]. 

28.  Philbrick  v.  Buxton,  43  N.  H.  462; 
Respublica  v.  Cobbet,  2  Yeates  (Pa.)  352, 
362,  3  Dall.  (Pa.)  467,  475,  1  L.  ed.  683 
[quoted  in  Davis  v.  Packard,  6  Wend. 
(N.  Y.)  327,  330;  Colvig  v.  Klamath  County, 
16  Oreg.  244,  248,  19  Pac.  286;  Com.  v. 
Savage,  30  Pa.  Super.  Ct.  364,  367].  See 
also  Scire  Facias. 

29.  Wood  v.  People,  16  111.  171;  State  v. 
Heed,  62  Mo.  559;  State  v.  Culp,  39  Mo. 
530;  State  v.  Randolph,  22  Mo.  474. 

Proceeding  by  scire  facias  is  not  a  civil 
action  within  the  meaning  of  the  Practice  Act 
of  1849.  State  v.  Randolph,  22  Mo.  474. 
Whether  scire  facias  on  a  recognizance  in 
a  criminal  case  is  a  civil  or  criminal  pro- 
ceeding see  Bail,  5  Cyc.  136. 

30.  Cooper  v.  State,  23  Ark.  278;  Darby  v. 
State,  21  Ark.  523;  Gray  v.  State,  5  Ark. 
265;  Blackwell  v.  State,  3  Ark.  320;  Brewer 
V.  State,  6  Lea   (Tenn.)  198. 

31.  State  V.  Rhonimus,  47  Miss.  314  (de- 
fendants being  called  on  to  answer  the  judg- 
ment and  not  the  proceedings  on  the  recog- 
nizance) ;  Brooks  v.  U.  S.,  6  N.  M.  72,  27 
Pac.  311. 

32.  Whitted  v.  Governor,  6  Port.  (Ala.) 
335;  Davis  v.  Com.,  4  T.  B.  Mon.  (Ky.)  113. 

Although  judgment  has  been  obtained  in 
debt  on  recognizance  one  may  "still  proceed 
on  the  instrument,  the  judgment  and  recog- 
nizance both  being  matters  of  record  of 
equal  degree  and  cannot  be  merged  into  each 
other.    Philbrick  v.  Buxton,  43  N.  H.  462. 

33.  Raysor  v.  People,  27  111.  190;  Slaten  v. 
People,  21  111.  28;  People  v.  Watkins,  19 
111.  117;  Bacon  v.  People,  14  111.  312;  State 
V.  Smith,  2  Me.  62;  Slape  v.  State,  44  N.  J. 
L.  264. 

Recording  at  length  is  not  necessary;  it  is 
sufficient  if  the  certificate  show  that  it  has 
been  filed  before  the  suit  was  commenced. 
Leathers  v.  Cooley,  49  Me.  337. 

Sufficiency  of  filing  or  entry  to  constitute 
a  record  see  supra,  II,  I,  1. 

34.  Illinois. —  Combs  v.  People,  39  111.  183; 
Kennedy  v.  People,  15  111.  418;  Brown  V, 
People,  24  111.  App.  72.  . 
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brought. Action  may  be  begun  at  any  time  after  adjournment  of  term  at  which 
forfeiture  is  declared.^*^ 

5.  Jurisdiction^^  and  Venue.^^  Jurisdiction  of  action  or  scire  facais  when  con- 
sidered as  an  original  action  is  determined  by  the  amount  of  the  penalty. As  a 
general  rule  recognizances  must  be  prosecuted  in  the  court  in  which  they  were 
taken  or  to  which  they  were  returned/*^  and  scire  facias  can  only  issue  from  the 
court  in  possession  of  the  record. Actions  on  recognizances,  however,  are  not 
limited  to  such  courts/^  the  residence  of  the  parties  sometimes  determining  the 
jurisdiction.^^  Venue  in  scire  facias  on  a  recognizance  is  local/^  but  it  is  otherwise 
with  actions  on  recognizances.*^ 

6.  Parties  —  a.  Plaintiff.  The  action,  suit,  or  proceeding  to  enforce  a  recog- 
nizance after  forfeiture  is  properly  brought  in  the  name  of  the  people  or  of  the  state,"^*^ 


Indiana.—  Votaw  r.  State,  12  Ind.  497 ; 
Aiidress  v.  State,  8  Blackf.  108. 

Kansas. —  Ingram  v.  State,   10  Kan.  G30. 

Kentucky. —  Com.  v.  Gilbert,  5  Ky.  L.  Rep. 
183. 

New  Mexico.— Brooks  v.  U.  S.,  6  N.  M.  72, 
27  Pac.  311. 

See  42  Cent.  Dig.  tit.  "  Recognizances," 
§  34. 

But  see  Com.  u.  Hart,  5  Pa.  Dist.  109,  17 
Pa.  Co.  Ct.  148;  Baugliman  v.  Baughman,  13 
York  Leg.  Rec.  (Pa.)  19. 

35.  Connor  v.  People,  4  Colo.  134;  Com.  r. 
Cheney,  108  Mass.  33;  Slape  v.  State,  44 
N.  J.  L.  264.  And  see  People  v.  Green,  58  111. 
236. 

Indorsement  of  certiScate  of  forfeiture. — 
Action  may  be  maintained  on  recognizance 
without  its  having  a  certificate  of  its  for- 
feiture indorsed  on  it  or  its  being  filed  and 
recorded  by  the  clerk  as  required  by  2  Gavin 
&  H.  St.  p.  639,  §  15,  this  being  necessary  only 
to  make  it  a  lien  on  land.  Adams  v.  State, 
48  Ind.  212  [following  Hannum  v.  State,  38 
Ind.  32,  and  overruling  Gashenheimer  r. 
State,  28  Ind.  91;  Patterson  v.  State,  12  Ind. 
86];  Urton  v.  State,  37  Ind.  339. 

36.  People  v.  Carpenter,  7  Cal.  402. 
Failure  to  make  judgment  nisi  final  at  next 

term  of  court  as  required  by  statute  is  not 
fatal,  the  statute  being  directory  merely. 
State  V.  Johnson,  12  La.  547. 

Action  on  recognizance  to  keep  the  peace 
may  be  maintained  before  the  term  to  which 
it  is  returnable.  Crump  v.  People,  2  Colo. 
316.  But  see  Darling  v.  Hubbell,  9  Conn. 
350. 

37.  Jurisdiction  of:  Court  generally  see 
Courts,  1 1  Cyc.  059 ;  Justice  see  Justices  of 
TiiE  Peace,  24  Cyc.  440. 

38.  Venue  generally  see  Venue. 

39.  Blackwell  r.  State,  3  Ark.  320;  Haw- 
kins V.  State,  24  Ind.  288;  McCole  v.  State, 
10  Ind.  50;  State  Inman,  7  Blackf.  (Ind.) 
225;  Ross  V.  State,  6  Blackf.  (Ind.)  315. 

When  beyond  the  justice's  jurisdiction  it 
should  be  certified  to  the  circuit  court  and 
scire  facias  mav  issue  from  such  court. 
Ross  V.  State,  0  Blackf.  (Ind.)  315. 

40.  Crisman  r.  Peoplo,  8  111.  351;  Adams 
r.  People,  12  111.  App.  380;  State  v.  Walker, 
56  N.  II.  176;  State  v.  Byrne,  3  Ohio  Dec. 
(Pxeprint)  302. 

41.  ilfaf;jc.— State  Brown,  41  Me.  535; 
State  V.  Smith,  2  Me.  62. 


Massachusetts. —  Com.  v.  Downey,  9  Mass. 
520. 

New  Hampshire. — State  v.  Kinne,  39  N.  H. 
129. 

Neio  Jersey. —  Slape  v.  State,  44  N.  J.  L 
264. 

Pennsylvania. —  Warner  v.  Moore,  3  Luz. 
Leg.  Reg.  108. 

Vermont. —  Shumway  v.  Sargeant,  27  Vt. 
440.  And  see  Carlton  v.  Young,  1  Aik. 
332. 

See  42  Cent.  Dig.  tit.  "  Recognizances," 
§  35. 

42.  Curtice  v.  Botliamly,  8  Allen  (Mass.) 
336;  Com.  v.  McNeill,  19  Pick.  (Mass.)  127; 
Van  Winkle  v.  Ailing,  17  N.  J.  L.  446 ;  People 
V.  Van  Eps,  4  Wend.  (N.  Y.)  387.  And  see 
People  V.  Blackman,  1  Den.  (N.  Y.)  632; 
State  V.  West,  3  Ohio  St.  509;  Cockrane  v. 
Eyre,  6  U.  C.  Q.  B.  289. 

Under  the  Pennsylvania  act  of  Dec,  2,  1783, 
and  the  act  of  March  30,  1821,  scire  facias 
lies  in  the  common  pleas  on  a  recognizance 
taken  in  the  quarter  sessions.  Bodine  v. 
Com.,  24  Pa.  St.  69. 

On  a  recognizance  in  a  criminal  case  juris- 
diction of  the  suit  is  in  a  court  having  civil 
jurisdiction.  Peirce  v.  Morgan,  3  La.  342; 
State  V.  Kinne,  39  N.  H.  129. 

Action  in  the  supreme  court  will  be  set 
aside  as  irregular  if  the  court  in  which  the  re- 
cognizance is  taken  has  jurisdiction,  although 
the  supreme  court  also  has  jurisdiction.  Peo- 
ple V.  Blackman,  1  How.  Pr.  (N.  Y.)  221. 

43.  People  v.  Blackman,  1  Den.  (N.  Y.) 
632;  Burtus  v.  McCarty,  13  Johns.  (N.  Y.) 
424;  Davis  v.  Gillet,  7  Johns  (N.  Y'.)  318. 

District  attorney  has  discretion  as  to  the 
court  in  which  he  will  sue  whether  the 
parties  all  reside  in  the  county  in  which  the 
recognizance  w^as  taken  or  not.  People  r. 
Allen,  2  How,  Pr.  (N.  Y.)  34. 

44.  Darbv  r.  State,  21  Ark.  523.  And  see 
Smith  r.  Clark,  1  Ark.  63;  State  r.  Culp.  39 
Mo.  530. 

Scire  facias  is  not  the  commencement  of  a 
suit  within  the  meaning  of  the  ]iractico  act 
prohibiting  suits  from  being  brought  out  of 
the  countv  where  the  coo-nizors  may  reside. 
Crisman  r.  People.  8  111.'  351. 

45.  Stale  r.  Vanvalkenburo-,  15  Ind.  185. 

46.  Black  r.  State.  58  Ind.  589;  Hawkins 
r.  State,  24  Ind.  288:  Territorv  v.  Tlilde- 
brand.  2  ]\Iont.  426;  Kidd  r.  Com'.,  16  Pa.  St. 
426;  Lawton  v.  State,  5  Tex.  272. 

[V,  A,  6,  a] 


560    [34  Cye.] 


RECOGNIZANCES 


or  of  a  county/^  or,  where  the  recovery  is  for  the  use  and  benefit  of  a  city,  by  the 
city  attorney/^  and  may  be  sustained  without  the  suggestion  of  any  other.*^  But 
as  each  individual  having  an  interest  in  the  recognizance  may  use  the  name  of 
the  state  to  enforce  that  interest,  convenience  requires  the  name  of  the  cestui  que 
use  to  be  suggested  of  record,  and  this  is  frequently  done.^^ 

b.  Defendant  —  (i)  In  Action  of  Debt,  In  debt  on  a  joint  and  several 
recognizance,  plaintiff  may  bring  a  several  action  against  each  cognizor,  or  a  joint 
one  against  them  all.^^  Even  where  the  principal  signs  the  recognizance,  as  well 
as  the  surety,  an  action  may  be  maintained  against  the  surety  alone,  without  join- 
ing the  principal. 

(ii)  In  Scire  Facias.  The  authorities  are  conflicting  as  to  whether  a  joint 
scire  facias  may  be  maintained  on  a  several  obhgation.^^  Where  a  recognizance 
is  joint  and  several,  scire  facias  may  issue  against  all  the  parties  jointly,  or  each 
may  be  sued  severally.^'*  But  it  is  improper  to  join  part  and  omit  the  others,  for 
in  such  case  they  are  sued  neither  jointly  nor  severally.^^  Where  a  recognizance 
is  joint  all  the  parties  must  be  made  defendants.^® 

7.  Process  —  a.  In  General,  Process  upon  a  recognizance  forfeited,  whether 
a  scire  facias,  or  summons,  is  for  the  purpose  of  carrying  it  into  execution  and  is 
rather  judicial  than  original.^^  Scire  facias  on  a  forfeited  recognizance  is  a  mere 
notice  to  the  recognizors  to  show  cause  why  the  judgment  nisi  should  not  be  made 
final,^^  and  should  run  in  the  name  of  the  people. Scire  facias  may  issue  from  the 
county  in  which  the  prosecution  is  had  to  any  county  in  which  defendant  is  found, 


"  The  people  of  the  United  States  in  the 
territory  of  Idaho  "  and  "  the  people  of  the 
territory  of  Idaho "  are  substantially  the 
same,  and  an  action  may  be  maintained  on 
a  recognizance  in  the  name  of  the  people  of 
the  United  States  in  the  territory  of  Idaho. 
People  V.  Myers,  1  Ida.  355.  See  also  People 
V.  Sloper,  1  Ida.  158. 

47.  Mendocino  County  v.  Lamar,  30  Cal. 
627 ;  Shelby  County  v.  Simmonds,  33  Iowa 
345.  But  see  Territory  v.  Hildebrand,  2 
Mont.  426,  holding  that  the  suit  should  be  in 
the  name  of  the  territory,  although  the  pen- 
alty recovered  goes  to  the  county. 

48.  New  Orleans  Second  Municipality  v. 
Labatut,  8  Rob.  (La.)  33;  State  v.  Desforges, 
5  Rob.  (La.)  253. 

49.  Black  v.  State,  58  Ind.  589;  Hawkins 
V.  State,  24  Ind.  288,  in  both  of  which  cases 
it  is  held  that  such  an  action  need  not  be 
brought  on  the  relation  of  anybody,  and,  if 
so  brought,  the  name  of  the  relator  may  be 
stricken  out  on  motion. 

50.  Kidd  V.  Com.,  16  Pa.  St.  426.  See  also 
McMicken  v.  Com.,  58  Pa.  St.  213. 

All  the  cestuis  que  use  need  not  be  marked 
of  record. —  Less  than  the  whole  number  in- 
terested may  sue  in  the  name  of  the  state 
and  recover  so  much  of  the  fund  as  they 
show  themselves  entitled  to.  Kidd  v.  Com., 
16  Pa.  St.  426. 

A  party  for  whose  benefit  a  recognizance  is 
taken  may  have  a  scire  facias  on  it  whether 
he  be  the  conusee  or  not.  Bishop  v.  Drake, 
Kirby  (Conn.)  378. 

51.  Bruce  v.  Colgan,  2  Litt.  (Ky.)  284. 
See  also  Fowler  v.  Com.,  4  T.  B.  Mon.  (Ky.)  128. 

52.  Tillson  v.  State,  29  Kan.  452;  Swerds- 
feger  t>.  State,  21  Kan.  475. 

53.  See  Sciee  Facias. 

54.  State  v.  Chandler,  79  Me.  172,  8  Atl. 
553. 
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Where  the  recognizance  is  joint  and  several 

the  scire  facias  on  it  is  in  the  nature  of  a 
several  process  against  each  surety.  Chumas- 
ero  V.  People,  18  111.  405;  Crisman  v.  People, 
8  111.  351. 

55.  State  v.  Chandler,  79  Me.  172,  8  Atl. 
553. 

56.  People  v.  Sloper,  1  Ida..  158;  Banta 
v.  People,  53  111.  434;  Stebbins  v.  People,  27 
111.  240;  Alley  v.  People,  6  111.  109.  Contra, 
by  statute.  See  Barton  v.  Vanzant,  1  Mo. 
190. 

That  the  principal  has  absconded  does 
not  dispense  with  necessity  of  issuing  scire 
facias  against  him.  Alley  v.  People,  6  111. 
109. 

Scire  facias  against  one  of  two  joint  recog- 
nizors and  the  administrators  of  the  other  is 

a  misjoinder.  State  Treasurer  v.  Friott,  24 
Vt.  134.  But  a  scire  facias  properly  issues 
against  the  survivor  and  the  representative 
of  the  deceased  cognizor.  Ebbs  v.  Com.,  11 
Pa.  St.  374. 

57.  Respublica  v.  Cobbet,  3  •  Ball.  (Pa.) 
475,  1  L.  ed.  683  [quoted  in  Davis  v.  Packard, 
6  Wend.  (N.  Y.)  327,  330];  Colvig  v. 
Klamath  County,  16  Oreg.  244,  248,  19  Pac. 
86;  Com.  V.  Savage,  30  Pa.  Super.  Ct.  364, 
367]. 

58.  Hall  V.  State,  15  Ala.  431.  And  see 
Com.  V.  Miller,  4  B.  Mon.  (Ky.)  418;  State 
V.  Glaevecke,  33  Tex.  53. 

Prayer  of  scire  facias  see  infra,  V,  B,  1,  b. 

In  a  suit  on  recognizance  of  special  bail 
the  process  must  be  to  answer  a  plea  of  debt 
"  on  recognizance."  Van  Winkle  v.  Ailing, 
17  N.  J.  L.  446. 

Scire  facias  instead  of  summons  is  suffi- 
cient.   State  V.  Jones,  88  N.  C.  683. 

59.  Shadley  v.  People,  17  111.  252. 

60.  Darby  v.  State,  21  Ark.  523;  Crisman 
V.  People,  8  111.  351. 
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but  in  the  absence  of  a  statutory  provision  authorizing  or  requiring  it  the  scire 
facias  need  not  be  sent  out  of  the  county. 

b.  Service.    Judgment  awarding  execution  cannot  be  rendered  until  defendant 
has  been  served  or  two  nihils  returned/^  which  is  equivalent  to  personal  service. 
The  ordinary  rules  as  to  manner  of  service  apphes.^^ 

c.  Quashing  and  Diseontinuanee.  A  scire  facias  will  not  be  quashed  on 
motion  if  sufficient  appear  on  the  entries  and  files  of  the  court  to  justify  an  award 
of  execution. A  scire  facias  or  suit  may  be  discontinued  as  to  a  defendant  not 
served  and  such  discontinuance  will  not  operate  as  a  discontinuance  as  to  alL^^ 
Formal  discontinuance  is  not  necessary. 

8.  Defenses.  The  defense  should  strike  at  the  record  and  show  valid  reasons 
why  the  judgment  of  forfeiture  should  not  be  made  final/^  but  the  recognizance 
and  forfeiture  being  a  record  and  importing  verity  the  falsity  of  the  record  cannot 
be  urged  as  a  defense/^  nor  is  the  incapacity  of  a  surety  a  defense.  Defendants 
cannot  go  behind  the  recognizance  and  show  that  the  proceedings  were  erroneous 
or  defective/^  nor  can  it  be  shown  that  the  recognizance  was  illegally  or  fraud- 


Scire  facias  addressed  to  the  sheriff  of  one 
county  and  served  by  the  sheriff  of  another 
is  ca  nullity.  Hall  v.  State,  15  Ala.  431; 
Kennedy  v.  People,  15  111.  418. 

61.  Petty  V.  People,  118  111.  148,  8  N.  E. 
304;  Petty  v.  People,  19  111.  App.  317. 

62.  Stokes  v.  People,  63  111.  489;  Lytle 
V.  People,  47  111.  422;  Besimer  v.  People,  15 
111.  439;  Sans  v.  People,  8  111.  327;  Alley  v. 
People,  6  111.  109;  Graham  v.  State,  7  Blackf. 
(Ind.)  313;  Smith  v.  State,  12  Nebr.  309,  11 
N.  W.  317. 

One  defendant  cannot  object  that  judg- 
ment was  rendered  against  the  other  without 
service,    O'Brien  v.  People,  41  111.  456. 

Amendment  of  return  may  be  allowed  to 
obviate  plea  that  there  is  no  return  nihil  as 
to  the  principal.  Peacock  v.  People,  83  111. 
331. 

63.  Hall  V.  State,  15  Ala.  431 ;  Robinson 
V.  State,  5  Ala.  706;  Badger  v.  Slate,  5  Ala. 
21;  Sans  v.  People,  8  111.  327. 

The  proper  return  as  to  those  defendants 
not  personally  served  is  "  not  found."  Chase 
V.  People,  2  Colo.  528. 

Two  returns  "  not  found  "  to  a  scire  facias 
like  two  returns  nihil  are  equivalent  to  per- 
sonal service  of  the  writ.  Kearns  v.  State, 
3  Blackf.  (Ind.)  334;  State  v.  Gulp,  39  Mo. 
530. 

For  issuing  alias  scire  facias  on  a  for- 
feited recognizance  no  order  of  court  is 
necessary.    Lane  v.  People,  76  111.  300. 

64.  See  State  v.  Johnson,  12  La.  547.  See 
also  Pkocess,  32  Cyc.  447. 

65.  State  v.  Littlepage,  30  Mo.  322. 

66.  Hall  V.  State,  15  Ala.  431 ;  Cooper  v. 
State,  23  Ark.  278;  Pleasants  v.  State,  29 
Tex.  App.  214,  15  S.  W.  43.  And  see  Goode 
V.  State,  15  Tex.  124. 

No  showing  as  to  diligence  to  obtain  serv- 
ice need  be  made.  Pleasants  v.  State,  29 
Tex.  App.  214,  15  S.  W.  43. 

67.  State  p.  Hinson,  4  Ala.  671.  And  see 
Goode  v.  State,  15  Tex.  124. 

But  unexplained  failure  of  the  court  to 
take  action  for  one  or  more  terms  does  not 
amount  to  a  discontinuance.  Hunt  v.  State, 
63  Ala.  196. 

68.  State  v.  Peyton,  32  Mo.  App.  522. 

[36] 


Any  defense  which  could  be  made  to  a 
declaration  may  be  interposed  to  a  scire 
facias.    Wood  v.  People,  16  111.  171. 

The  parties  may  show  that  the  principal 
has  complied  with  it  conditions,  that  the  debt 
is  paid,  that  there  is  no  such  record,  etc. 
Sans  V.  People,  8  111.  327. 

Act  of  God. —  Where  non-performance  is 
excused  by  act  of  God  it  ma.y  be  set  up  by 
plea  to  scire  facias  as  well  as  by  motion  for 
exoneratur.  Caldwell  v.  Com.,  14  Gratt.  (Va.) 
698.    And  see  supra,  III,  E,  1. 

Matters  entitling  parties  to  relief  from  for- 
feiture must  be  set  up  by  petition  therefor 
and  not  as  defense  to  action.  Foulke  v.  Com., 
90  Pa.  St.  257.  ' 

That  person  suing  in  the  name  of  the  com- 
monwealth is  not  entitled  to  the  money  is 
no  defense.  Com.  v.  Lightner,  9  Watts  &  S. 
(Pa.)  117. 

Where  party  secured  by  defective  recogni- 
zance treats  it  as  a  nullity  such  conduct  is 
a  good  defense.  Allen  f.  Kellam,  94  Pa.  St. 
253: 

Defenses  in  recognizances  in  criminal  cases 

see  Bail,  5  Cyc.  140. 

69.  People  v.  Watkins,  19  111.  117;  Sans 
V.  People,  8  111.  327;  State  v.  Wenzel,  77  Ind. 
428;  Com.  v.  Kanenheimer,  25  Leg.  Int. 
(Pa.)  124. 

70.  Mussulman  v.  People,  15  111.  51;  Cooper 
■V.  Harter,  1  Ind.  427. 

71.  Alabama.— Veck  v.  State,  63  Ala. 
201. 

Connecticut. —  Douglass  r.  Wickwire,  19 
Conn.  489. 

Indiana. —  Friedline  State,  93  Ind.  366; 
Adams  v.  State,  48  Ind.  212;  State  v.  Gachen- 
heimer,  30  Ind.  63;  Cutshaw  v.  Birge,  4 
Blackf.  511. 

Maine.— 'StRie  v.  Gilmore,  81  Me.  405,  17 
Atl.  316. 

New  Hampshire. —  State  r.  Kinne,  39  N.  H. 
129. 

Vermont. —  Middletown  Treasurer  v.  Ames, 
7  Vt.  166. 

Virginia. —  Archer  v.  Com.,  10  Gratt.  627. 
See  42   Cent.  Dig.  tit.  "Recognizances," 
§  39. 
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ulently  taken/^  but  want  of  authority  to  take  the  recognizance  is  a  good  defense/^ 
but  not  want  of  jurisdiction/*  or  the  fact  that  the  officer  lacking  the  recognizance 
was  merely  a  de  facto  officer.  A  surety  cannot  avail  himself  of  any  insufficiency 
due  to  himself/^  or  of  any  defense  not  equally  good  for  principal. '^^  Claim  against 
town  cannot  be  set  off  against  penalty  in  action  on  forfeited  recognizance  given  to 
the  town.'^^ 

B.  Pleading  —  1.  Declaration  or  Scire  Facias  —  a.  Scire  Facias  as  a 
Process  and  Pleading.  A  scire  facias  on  a  forfeited  recognizance  fills  the  place 
of  both  the  summons  and  declaration/^  and  no  declaration  is  necessary. 

b.  Form  and  Requisites  in  General.^^  Scire  facias  should  contain  every 
material  allegation  necessary  to  recovery.^*  The  form  of  a  scire  facias  is  some- 
times prescribed  by  statute  and  a  scire  facias  in  such  form  is  good.^^  The  scire 
facias  should  show  all  the  acts  essential  to  its  validity.  It  should  aver  before 
whom  it  was  taken/^  and  that  such  officer  had  authority  and  jurisdiction  to  take 


72.  Peacock  v.  People,  83  111.  331;  Martin 
V.  Campbell,  120  Mass.  136;  Clark  v.  Me- 
Comman,  7  Watts  &  S.  (Pa.)  469;  Searfoss 
V.  Davenport,  4  Kulp  (Pa.)  426. 

Duress  of  principal. —  Peacock  v.  People, 
83  111.  331;  Huggins  v.  People,  30  111.  241; 
Plummer  v.  People,  16  111.  358. 

73.  Carmody  v.  State,  105  Ind.  546,  5 
N.  E.  679:  Harris  v.  Simpson,  4  Litt.  (Ky.) 
165,  14  Am.  Dec.  101. 

74.  Wallingford  r.  Hall,  45  Conn.  350; 
Dillev  V.  State,  3  Ida.  285,  29  Pac.  48;  State 
V.  Sutcliffe,  16  K.  I.  520,  17  Atl.  920;  Lee 
V.  State,  25  Tex.  App.  331,  8  S.  W.  277. 

75.  Pack  V.  State,  23  Ark.  235;  People  r. 
Meacham,  74  111.  292;  People  v.  Watkins,  19 
111.  117;  Kiihle  r.  People,  65  111.  App.  378; 
People  r.  Cook,  14  Barb.  (N.  Y.)  259;  Wil- 
cox V.  Smith,  5  Wend.  (N.  Y.)  231,  21  Am. 
Dec.  213;  Sturgeon  v.  Com..,  22  Wkly.  Notes 
Cas.  (Pa.)  146.  And  see  Brown  v.  O'Connell, 
36  Conn.  432,  4  Am.  Rep.  89;  Rlieinhart  r. 
State,  14  Kan.  318.  See  also  supra,  p.  541 
text  and  note  21. 

76.  Mooney  v.  People,  81  111.  134. 

77.  McMicken  v.  Com.,  58  Pa.  St.  213. 

78.  Wallingford  r.  Hall,  45  Conn.  350. 

79.  Pleading  generally  see  Pleading,  31 
Cyc.  1  et  seq. 

80.  Scire  facias  generally  see  Scire  Facias. 

81.  ArJmnsas. —  Cooper  v.  State,  23  Ark. 
278 ;  Gray  v.  State,  5  Ark.  265. 

Illinois. —  Compton  v.  People,  86  111.  176; 
Peacock  v..  People,  83  111.  331;  Welborn  V 
People,  76  111.  516;  Rietzell  v.  People,  72  111. 
416;  Farris  v.  People,  58  111.  26;  Conner  v. 
People,  20  111.  381;  Shadley  v.  People,  17  111. 
252. 

Mississippi. —  Tucker  t*.  State,  55  Miss. 
452;  Curry  v.  State,  39  Miss.  511. 

Tennessee. —  State  v.  Johnson,  6  Baxt.  198; 
State  v.  Robinson,  8  Yerg.  370. 

Virginia. —  Gedney  v.  Com.,  14  Gratt.  318. 

See  42  Cent.  Dig.  tit.  "Recognizances," 
§  42. 

But  see  State  v.  Glaevecke,  33  Tex.  53. 

82.  Lawrence  v.  People,  17  111.  172;  Wood 
V.  People,  16  111.  171;  State  v.  Furguson,  50 
Mo.  470;  State  V.  Randolph,  22  Mo.  474; 
State  V.  McElhaney,  20  Mo.  App.  584;  State 
V.  Glaevecke,  33  Tex.  53  [overruling  State  v. 
Cox,  25  Tex.  404]. 
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83.  Form  of  complaint  or  declaration  see 
People  V.  Shaver,  4  Park.  Cr.  (N.  Y.)  45. 

Form  of  scire  facias  upon  a  recognizance 
and  judgment  see  Thrash  V.  State,  16  Tex. 
App.  271,  272. 

84.  Arkansas. —  Cooper  v.  State,  23  Ark. 
278;  Gray  v.  State,  5  Ark.  265;  Blackwell  v. 
State,  3  Ark.  320;  Hicks  v.  State,  3  Ark. 
313. 

Illinois. —  Farris  v.  People,  58  111.  26;  Con- 
ner V.  People,  20  111.  381;  Wood  v.  People,  16 
111.  171;  Bacon  v.  People,  14  111.  312. 

Indiana. —  Lang  v.  State,  3  Blackf.  344; 
Andress  V.  State",  3  Blackf.  108. 

Tennessee. —  State  v.  Johnson,  6  Baxt.  198. 

Texas.— Brov/n  v.  State,  43  Tex.  349; 
State  V.  Cox,  25  Tex.  404. 

See  42  Cent.  Dig.  tit.  "  Recognizances," 
§41. 

Facts  wMch  must  be  answered. —  Scire 
facias  must  state  the  facts  of  which  the  par- 
ties are  required  to  take  notice  and  which 
they  are  called  upon  to  answer  with  reason- 
able certainty.    State  v.  Cox,  25  Tex.  404. 

Sufficient  as  complaint  or  petition  and  cita- 
tion.—  Scire  facias  should  state  enough  to 
ansAver  the  purposes  of  a  petition  and  writ  of 
citation  also.  Brown  v.  State,  43  Tex.  349; 
Cowen  V.  State,  3  Tex.  App.  380.  So  where 
scire  facias  contained  all  the  allegations  of  a 
good  complaint  it  was  sufficient  it  being  im- 
material what  it  was  called.  Patterson  v. 
State,  10  Ind.  296. 

If  a  declaration  in  debt  sets  out  the  facts 
in  a  manner  proper  for  a  scire  facias  it  will 
be  bad  on  demurrer.  State  p.  Folsom,  26  Me. 
209. 

85.  Gooden  v.  State,  35  Ala.  430;  State  v. 
Williams,  17  Ark.  371;  Cannon  v.  State,  17 
Ark.  365. 

86.  Bacon  v.  People,  14  111.  312;  Griffin 
V.  State,  48  Ind.  258. 

The  order  of  the  court  directing  the  prose- 
cution of  the  recognizance  need  not  be 
averred.  People  v.  Blankman,  17  Wend. 
(K  Y.)  252. 

Where  the  allegations  are  fuU^  specific,  and 
definite  the  petition  is  good.  Swerdsfeger  v. 
State,  21  Kan.  475.  And  see  State  v.  Cobb, 
71  Me.  108;  State  v.  Littlepage,  30  Mo.  322. 

87.  Thomas  v.  People,  13  111.  696;  Griffin 
V.  State,  48  Ind.  258;  Andress  v.  State,  3 
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it ;  but  the  speciai  facts  showing  that  the  officer  had  authority  in  the  particular 
case  need  not  be  alleged. A  scire  facias  must  show  that  the  recognizance  was 
acknowledged/*^  and  approved  by  the  officer  taking  it/^  and  was  returned  and 
filed  or  made  a  record  in  the  proper  court  when  return  is  required. These  facts, 
however,  need  not  appear  by  direct  averment,  but  it  is  sufficient  if  they  appear  by 
recital  or  otherwise. The  condition  of  the  recognizance  must  be  set  forth  and 


Blackf.  (Ind.)  108;  McMahan  v.  Knox,  4 
Bibb  (Ky.)  450. 

Prout  patet  per  recordum. —  In  debt  on  re- 
cognizance all  those  matters  of  record  on 
which  plaintiff  relies  should  be  referred  to 
in  the  declaration  with  a  'prout  patet  per 
recordum.    State  v.  Davis,  43  N.  H.  600. 

88.  Arkansas. —  Hogan  v.  State,  23  Ark. 
636;  State  V.  Sartain,  23  Ark.  541;  Darby  v. 
State,  21  Ark.  523;  Gray  r.  State,  5  Ark. 
265;  Blackwell  v.  State,  3  Ark.  320;  Hicks  v. 
State,  3  Ark.  313. 

Illinois. —  Noble  V.  People,  9  111.  433. 

Indiana. —  Friedline  v.  State,  93  Ind.  366; 
•  Hannum  v.  State,  38  Ind.  32;  Myers  v.  State, 
19  Ind.  127;  Blackman  v.  State,  12  Ind.  556; 
Andress  v.  State,  3  Blackf.  108. 

Kentucky. —  Chinn  v.  Com.,  5  J.  J.  Marsh. 
29;  Madison  v.  Com.,  2  A.  K.  Marsh.  131. 

Maine. —  Dodge  r.  Kellock,  13  Me.  136; 
Libby  v.  Main,  11  Me.  344;  State  v.  Smith, 
2  Me.  62. 

Massachusetts. —  Harrington  v.  Brown,  7 
Pick.  232;  Bridge  v.  Ford,  4  Mass.  641.  But 
see  Bent  v.  Stone,  184  Mass.  92,  68  N.  E.  46. 

Montana. — Territory  v.  Hildebrand,  2  Mont. 
426. 

Neiv  Hampshire.—  State  V.  Kinne,  39  N.  H. 
129. 

Neio  York. —  People  v.  Young,  7  Hill  44. 
Tennessee. — State  v.  Arledge,  2  Sneed  229. 
See  42  Cent,   Dig.  tit.   "  Recognizances," 
§  44. 

Till  the  contrary  is  shown  it  will  be  pre- 
sumed that  the  officer  had  jurisdiction.  Pat- 
terson V.  State,  12  Ind.  86;  State  v.  Inman, 
7  Blackf.  (Ind.)  225. 

That  the  recognizance  was  taken  by  order 
of  court  should  be  shown.  Reese  v.  People, 
11  111.  App.  346. 

89.  Friedline  v.  State,  93  Ind.  366;  Peo- 
ple V.  Dennis,  4  Mich.  609,  69  Am.  Dec.  338; 
People  V.  Millis,  5  Barb.  (N.  Y.)  511;  Peo- 
ple V.  Kane,  4  Den.  (N.  Y.)  530;  Archer  v. 
Com.,  10  Gratt.  (Va.)  627;  U.  S.  v.  George, 
25  Fed.  Cas.  No.  15,199,  3  Dill.  431. 

That  the  recognizance  was  entered  into  in 
open  court  need  not  be  alleged  in  a  citation 
to  sureties.  Pleasants  v.  State,  29  Tex.  App. 
214,  15  S.  W.  43. 

90.  Lang  v.  State,  3  Blackf.  (Ind.)  344. 
STl.  Bacon  r..  People,  14  111.  312;  McFarlan 

V.  People,  13  111.  9,  holding  such  a  writ  suf- 
ficient, although  the  recognizance  did  not 
show  on  its  face  that  it  had  been  taken  and 
approved  by  the  iustices. 

92.  Arkansas.-^  Qmy  v.  State,  5  Ark.  265; 
Blackwell  r.  State,  3  Ark.  320;  ITicks  v. 
State,  3  Ark.  313. 

Cff/r/oD/ /a .—  Mendocino  County  r.  Lamar, 
30  Cal.  627. 

JlUnois.— Conner  v.  People,  20  111.  381; 


Shadley  v.  People.  17  111.  252;  Bacon  v.  Peo- 
ple, 14  111.  312;  Noble  v.  People,  9  111.  433. 

Indiana. —  Davis  v.  State,  5  Blackf.  374; 
Lang  V.  State,  3  Blackf.  344. 

Kentucky. —  Madison  v.  Com.,  2  A.  K. 
Marsh.  131. 

Maine. —  Libby  v.  Main,  11  Me.  344;  Dodge 
V.  Kellock,  10  Me.  263;  State  v.  Smith,  2  Me. 
62. 

Massachusetts. —  Patterson  v.  Goldsmith,  9 
Gray  258;  Bowler  V,  Palmer,  4  Gray  445 
note;  Tarbell  v.  Gray,  4  Gray  444;  Bridge  v. 
Ford,  7  Mass.  209;  Bridge  v.  Ford,  4  Mass. 
641. 

Minnesota. —  State  v.  Grant,  10  Minn.  39. 
'New  Hampshire. —  State  v.  Davis,  43  N.  H. 
600. 

iSlew  Jersey, —  Slape  v.  State,  44  N.  J.  L. 
264. 

New  York. —  People  v.  Huggins,  10  Wend. 
464 ;  People  v.  Van  Eps,  4  Wend.  387 ;  People 
V.  Shaver,  4  Park  Cr.  45. 

Ohio. —  Sargeant  v.  State,  16  Ohio  267. 

United  States.~\J.  S.  v.  Atwill,  24  Fed. 
Cas.  No.  14,475. 

See  42  Cent.  Dig.  tit.  "  Recognizances," 
§  46. 

The  word  "  recognizance "  does  not  of 
itself  import  a  record.  Reg.  v.  McKay,  28 
N.  Brunsw.  564,  571;  Reg.  V.  Sparrow,  12 
N.  Brunsw.  237,  239. 

The  enrolment  must  be  averred  or  the 
opposite  party  is  not  bound  to  treat  it  as  a 
record,  but  may  reply  nil  debet.  Reg.  v.  Mc- 
Kay, 28  N.  Brunsw.  564,  571;  Reg.  v.  Spar- 
row, 12  N.  Brunsw.  237,  239. 

Alleging  that  it  was  filed  with  the  clerk 
and  became  a  record  is  sufficient,  although 
the  recognizance  set  out  did  not  show  on  its 
face  that  it  had  been  certified  by  the  jus- 
tices in  to  the  circuit  court.  McFarland  v. 
People,  13  111.  9. 

Declaration  on  recognizance  must  count  on 
it  as  a  record  of  the  court  in  wiiich  by  law 
it  is  to  be  certified.  Connor  r.  People,  4 
Colo.  134.  And  see  Sargeant  v.  State,  10 
Ohio  267. 

Scire  facias  on  recognizance  taken  in  the 
superior  court  need  not  allege  that  such  court 
has  possession  of  the  record.  State  r.  How- 
Icy,  73  Me.  552. 

93.  See  cases  cited  infra,  this  note. 

Authority.— McFarlan  v.  People.  13  111. 
9;  State  r.  Hiney,  24  Ind.  381;  Saxton  v. 
State,  8  Blackf.  (Ind.)  200;  Com.  r.  Miller, 
4  B.  Mon.  (Ky.)  418;  Com.  v.  Merriam,  7 
Allen  (Mass.)  356;  Com.  v.  Dunbar,  15  Gray 
(Mass.)  209. 

Acknowledgment  and  approval. —  Lawrence 
p.  People,  17  HI.  172;  Shelby  County  r. 
Simmonds,  33  Iowa  345;  State  v.  Cherrv, 
Meigs  (Tenn.)  232. 
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breach  alleged,®*  and  that  the  principal  was  called  and  defaulted/^  and  that  for- 
feiture was  declared  and  entered  of  record.®**  The  recognizance  should  be  set  out 
in  terms  or  according  to  its  legal  effect,®^  and  being  a  written  instrument  a  copy  is 
sometimes  required  to  be  filed  with  the  complaint/^  but  a  copy  of  the  certificate 
or  judgment  of  forfeiture  need  not  be  set  out.®®  Defects  in  a  recognizance  may  be 
suggested  and  remedied  in  scire  facias.^    Immaterial  errors  or  defects  in  a  scire 


Filing,  return,  and  record. —  People  v. 
Myers,  1  Ida.  355;  Barkley  v.  State,  15  Kan. 
99;  Com.  v.  Miller,  4  B.  Mon.  (Ky.)  418; 
Starr  v.  Com.,  7  Dana  (Ky.)  243;  State  v. 
Baker,  50  Me.  45;  Com.  v.  Dunbar,  15  Gray 
(Mass.)  209;  People  v.  Huggins,  10  Wend. 
(N.  Y.)  464;  Gedney  v.  Com.,  14  Gratt.  (Va.) 
318. 

As  against  a  demurrer  where  the  action  on 
the  recognizance  is  brought  in  a  superior 
court  it  Mall  be  presumed  that  that  recog- 
nizance was  properly  certified  to  such  court. 
State  V.  Edgerton,  12  E.  I.  104. 

No  repugnancy  exists  between  averments 
that  the  recognizance  was  filed  in  the  clerk's 
office  and  by  him  recorded,  and  that  it  was 
afterward  filed  in  open  court  and  again  re- 
corded. Paine  v.  State,  7  Blackf.  (Ind.) 
206. 

The  recital  of  the  recognizance  which  pur- 
ports to  be  taken  by  a  justice  of  the  county 
and  the  implied  averment  of  its  transmission 
in  the  prout  patet  per  recordum  is  sufficient. 
Gedney  v.  Com.,  14  Gratt.  (Va.)  318.  See 
also  People  v.  Huggins,  10  Wend.  (N.  Y.) 
464. 

Where  the  caption  of  the  recognizance  set 

out  in  the  scire  facias  shows  that  it  was 
taken  in  the  proper  county  it  was  a  sufficient 
allegation  of  such  fact.  Wellman  v.  State,  5 
Blackf.  (Ind.)  343. 

94.  Bridge  r.  Ford,  4  Mass.  641;  State  v. 
Davis,  43  N.  H.  600;  Philbrick  v.  Buxton,  43 
N.  H.  462. 

The  breach  should  be  set  out  yith  a  prout 
patet  per  recorduvt.  State  v.  Davis,  43  N.  H. 
600;  Philbrick  v.  Buxton,  43  K  H.  462.  And 
see  Kirkner  v.  Com.,  6  Watts  &  S.  (Pa.)  557. 

Assigning  a  breach  so  narrow  as  not  to  ex- 
clude the  possibility  that  the  condition  was 
performed  makes  the  declaration  defective. 
State  V.  Johnson,-  13  Ohio  176. 

Failure  to  state  that  the  recognizors  are 
bound  in  the  sum  mentioned  in  the  recogni- 
zance renders  the  scire  facias  fatally  de- 
fective.   Darby  v.  State,  21  Ark.  523. 

It  is  unnecessary  to  allege  that  the  penalty 
had  not  been  paid.—  State  v.  Grant,  10  Minn. 
39;  Snowden  v.  State,  8  Mo.  483.  But  see 
Blackwell  v.  State,  3  Ark.  320;  Hicks  v. 
State,  3  Ark.  313. 

Recognizances  of  appeal  are  like  bail-bonds, 
replevin  bonds,  and  others  which  do  not  re- 
quire assignment  of  breaches.  Cockrill  v. 
Owen,  10  Mo.  287. 

95.  Indiana. —  Urton  v.  State,  37  Ind.  339; 
Lingley  v.  State,  1  Blackf.  559. 

Neiv  Hampshire. —  State  v.  Chesley,  4  N.  H. 
366. 

New  Mexico. —  Brooks  v.  United  States,  6 
N.  M.  72,  27  Pac.  311. 
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Neio  York. —  People  v.  Blankman,  17  Wend. 
252;  People  v.  Van  Eps,  4  Wend.  387. 

Tennessee. —  White  v.  State,  5  Yerg.  183; 
State  V.  Grigsby,  3  Yerg.  280. 

See  42  Cent.  Dig.  tit.  "  Kecognizances/* 
§  41. 

Averment  that  principal  was  called  and  did 
not  appear  is  in  substance  equivalent  to  aver- 
ment that  their  default  was  entered  of  record. 
People  V.  Huggins,  10  Wend.  (N.  Y.)  464. 

Allegation  that  a  judgment  of  forfeiture 
was  entered  is  sufficient  without  alleging  that 
the  surety  was  called.  Friedline  v.  State,  93 
Ind.  366. 

96.  Conner  v.  People,  20  111.  381;  Ken- 
nedy V.  People,  15  111.  418;  Thomas  v.  People, 
13  111.  696;  Alley  t\  People,  6  111.  109;  State 
a  Thistlethwaite,  83  Ind.  317;  Hannum  v. 
State,  38  Ind.  32;  State  v.  Davis,  43  N.  H. 
600.  But  see  Eheinhart  v.  State,  14  Kan. 
318. 

Allegation  that  defendant  made  default 
which  appears  of  record  sufficiently  shows  a 
judgment  of  forfeiture.  State  v.  Grant,  10 
Minn.  39;  State  V.  Edgerton,  12  K.  I.  104. 
And  see  State  v.  Wheeler,  67  N.  H.  511,  41 
Atl.  173. 

Date  of  term  at  which  defendant  was  called 
and  forfeiture  declared  need  not  be  alleged. 
State  V.  Davis,  43  N.  H.  600. 

That  recognizance  and  default  were  certi- 
fied to  the  circuit  court  must  be  averred. 
People  V.  Green,  58  111.  236;  Slape  v.  State, 
44  N.  J.  L.  264. 

Where  the  forfeiture  was  declared  in  a 
court  of  superior  jurisdiction  and  it  is  al- 
leged that  defendant  was  called  and  did  not 
appear  it  will  be  presumed  that  a  judgment 
of  forfeiture  was  entered.  State  v.  Edgerton, 
12  E.  I.  104. 

97.  Lawrence  v.  People,  17  111.  172;  Bolles 
V.  Haines,  7  Blackf.  (Ind.)  398;  State  v. 
Johnson,  6  Baxt.  (Tenn.)  198;  Cowen  v. 
State,  3  Tex.  App.  380. 

Exact  copy. —  If  plaintiff  attempt  to  set 
out  a  recognizance  in  Jiaec  verba  he  is  bound 
to  set  out  an  exact  copy.  Burton  v.  State,  6 
Blackf.  (Ind.)  339.  And  see  Tucker  v.  State, 
55  Miss.  452. 

98.  Swinney  v.  State,  16  Ind.  309;  Kiser  v. 
State,  13  Ind.  80;  Votaw  v.  State,  12  Ind. 
497. 

Where  the  complaint  sets  out  the  recogni- 
zance in  haec  verba  no  copy  need  be  attached. 
Campbell  v.  State,  18  Ind.  375,  81  Am.  Dee. 
363. 

99.  Fowler  v.  State,  91  Ind.  507;  Gachen- 
heimer  v.  State,  28  Ind.  91;  Votaw  v.  State^ 
12  Ind.  497;  Eheinhart  v.  State,  14  Kan. 
318. 

1.  See  cases  cited  infra,  this  note. 
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facias  will  be  disregarded.^  The  prayer  of  the  scire  facias  should  require  defend- 
ants to  show  cause  why  final  judgment  should  not  be  rendered  or  execution  awarded 
against  them;^  but  an  erroneous  prayer  will  not  render  the  scire  facias  defective.* 
2.  Answer  or  Plea.^  The  averments  of  a  scire  facias  may  be  put  in  issue 
by  a  plea,  or  answer/  which  must  be  a  written  answer/  or  by  affidavit  of  defense.^ 
The  plea  of  nul  tiel  record  is  always  a  proper  plea  in  debt  or  scire  facias  on 
recognizance.®   A  plea  which  contradicts  the  record  is  bad;     so  is  a  plea  non  est 


Mistake  in  name  of  surety. —  Lytle  v. 
People,  47  111.  422;  Garrison  v.  People,  21 
111.  535. 

Sufficient  allegation  in  this  respect  see 
State  V.  Hiney,  24  Ind.  381. 

Omissions  in  recognizance. —  People  v. 
Baughman,  18  111.  152.  No  suggestion  of 
omission  of  name  in  body  of  recognizance  is 
necessary  where  it  appears  that  the  party 
signed  and  sealed  it  with  the  others.  Burton 
■V.  State,  6  Blackf.  (Ind.)  339. 

2.  Kearns  v.  State,  3  Blackf.  (Ind.)  334; 
State  V.  Gulp,  39  Mo.  530;  Snowden  v.  State, 
8  Mo.  483;  State  v.  Glaevecke,  33  Tex.  53; 
Davidson  v.  State,  20  Tex.  649;  Gedney  v. 
Com.,  14  Gratt.  (Va.)  318. 

3.  Davidson  v.  State,  20  Tex.  649.  And  see 
Unterrein  v.  McLane,  10  Mo.  343;  Barton  v. 
Vanzant,  1  Mo.  192. 

Sufficient  notice. —  Scire  facias  requiring 
defendants  to  appear  and  show  cause  why  he 
should  not  render  to  the  commonwealth  the 
amount  of  the  recognizance  is  a  sufScient 
notice  of  the  object  of  the  appearance.  Com. 
V.  Miller,  4  B.  Mon.  (Ky.)  418. 

4.  Unterrein  v.  McLane,  10  Mo.  343 ;  Snow- 
den V.  State,  8  Mo.  483;  Barton  v.  Vanzant, 
1  Mo.  192;  State  V.  Dickenson,  7  F.  C.  10, 
But  see  Blackwell  v.  State,  3  Ark.  320; 
Hicks  V.  State,  3  Ark.  313. 

5.  Form  of  answer  see  People  v.  Shaver,  4 
Park.  Cr.  (N.  Y.)  45,  48. 

6.  Wood  V.  People,  16  111.  171;  Patterson 
V.  State,  10  Ind.  296. 

It  is  pleading  to  a  record. —  State  v.  Mc- 
Elhaney,  20  Mo.  App.  584. 

7.  Brown  v.  Com.,  4  Mete.  (Ky.)  221. 

S.  Harres  v.  Com.,  35  Pa.  St.  416;  Slocum 
V.  Slocum,  8  Watts  (Pa.)  367;  Com.  v.  Hart, 
5  Pa.  Dist.  109,  17  Pa.  Co.  Ct.  148;  Com„ 
V,  Boult,  1  Browne  (Pa.)  237;  Com.  v.  Taylor, 
1  Chest.  Co.  Rep.  (Pa.)  263;  Knecht  V.  Mor- 
timore,  1  Leg.  Rec.  (Pa.)  159;  Beck  V. 
Courtney,  13  Wkly.  Notes  Cas.  (Pa.)  302; 
Griffith  V.  Salter,  3  Wkly.  Notes  Cas.  (Pa.) 
433;  Crine  v.  Wallace,  1  Wkly.  Notes  Cas. 
(Pa.)  293;  Com.  v.  Becker,  1  Woodw.  (Pa.) 
297.  And  see  Magie  v.  Com.,  (Pa.  1886)  4 
Atl.  738;  Boring  v.  Com.,  (Pa.  1886)  4  Atl. 
738.  Contra,  State  v.  Ahrens,  12  Rich. 
(S.  C.)  493. 

Form  of  affidavit  of  defense  to  scire  facias 
upon  recognizance  see  Allen  v.  Kellam,  94  Pa 
St.  253. 

By  pleading  his  freehold  in  stay  of  exe- 
cution defendant  waived  irregularity  of  en- 
try of  judgment  for  want  of 'affidavit  of  de- 
fense.   ITarres  v.  Com.,  35  Pa.  St.  416. 

9.  Moonoy  v.  People,  81  111.  134;  State  V. 
Cnppen,  1  Ohio  St.  399. 


It  is  the  only  plea  by  which  a  recognizance 
as  an  existing  fact  can  be  put  in  issue.  State 
V.  Kruise,  32  N.  J.  L.  313. 

Defects  in  a  recognizance  can  only  be  taken 
advantage  of  by  pleas  nul  tiel  record.  State 
V.  Rhonimus,  47  Miss.  314. 

Denial  of  forfeiture  of  record  must  be  by 
plea  nul  tiel  record.  Wilson  v.  State,  6 
Blackf.  (Ind.)  212. 

Nul  tiel  recognizance  is  not  a  proper  plea 
in  scire  facias  on  recognizance.  Mooney  v. 
People,  81  111.  134. 

Objection  that  the  scire  facias  is  premature 
cannot  be  taken  advantage  of  by  plea  nul  tiel 
record  but  must  be  specially  pleaded.  Cooper 
V.  Gray,  10  Watts  (Pa.)  440. 

Where  a  party  denies  the  verity  of  the 
record  of  which  oyer  is  given  he  should  plead 
nul  tiel  record.  Wood  Com.,  4  Rand.  (Va.) 
329. 

When  variance  is  sought  to  be  shown  the 

proper  plea  is  nul  tiel  record.  Farris  V. 
People,  58  111.  26;  Slaten  v.  People,  21  111. 
28;  State  v.  Furguson,  50  Mo.  470;  Green  v. 
Ovington,  16  Johns.  (N.  Y.)  55.  See  Wood 
V.  Com.,  4  Rand.  (Va. )  329.  And  see  Cooper 
V.  Gray,  10  Watts  (Pa.)  440,  that  a  material 
variance  between  the  original  suit  and  the 
scire  facias  must  be  specially  pleaded  to  be 
available. 

Averring  that  there  is  no  such  bond  or 
judgment  does  not  make  a  plea  nul  tiel  rec- 
ord a  double  plea  but  simply  attacks  two 
defects  in  the  same  record.  Pounds  v.  State, 
60  Miss.  925. 

Additional  pleas  setting  up  matters  ad- 
missible under  the  plea  of  nul  tiel  record  are 
demurrable.  Bradley  v.  People,  21  111.  App. 
78. 

10.  Illinois. —  Welborn  v.  People,  76  111. 
516. 

'New  York. —  Green  v.  Ovington,  16  Johns. 
55. 

0/iw.— State  V.  Daily,  14  Ohio  91. 

Pennsylvania. —  Furst  v.  Avres,  2  "Wlclv. 
Notes  Cas.  722;  Warner  v.  Smith,  2  Wklv. 
Notes  Cas.  107. 

Vermont. —  Middletown  Treasurer  r.  Ames, 
7  Vt.  166. 

See  42  Cent.  Dig.  tit.  "  Recognizances," 
§  49. 

A  plea  offering  to  put  in  issue  the  truth 
of  the  record  and  not  merely  matter  outside 
thereof  is  bad.  Com.  r.  Kanenheimer,  25  Leg. 
Int.  (Pa.)  124. 

A  plea  that  the  recognizance  was  obtained 
by  fraud  is  bad.  State  r.  Daily,  14  Ohio  91; 
Furst  V.  Ayres,  2  Wkly.  Notes  Cas.  (Pa.) 
722;  Middletown  Treasurer  v.  Ames,  7  Vt. 
166. 
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factum,^^  nil  debet,^^  or  that  he  did  not  make  or  execute  the  recognizance.^^  Notice  of 
special  matter  cannot  be  received  under  a  plea  of  nul  tiel  record}'^  Pleas  must 
negative  all  intendments.^^  A  plea  which  neither  denies  nor  confesses  and  avoids 
any  material  fact  averred  in  the  scire  facias  is  technically  bad.^^  The  plea  or  answer 
should  state  all  the  facts  necessary  to  show  that  final  judgment  should  not  be 
entered. Under  statutes  requiring  execution  of  written  instruments  to  be  denied 
under  oath  the  execution  of  a  recognizance  is  admitted  by  failure  to  do  so.^^  A 
default  admits  the  truth  of  the  facts  alleged  in  the  scire  facias. 

3.  Replication,    The  repUcation  must  respond  to  the  plea.^*^ 

4.  Demurrer.  A  demurrer  lies  to  scire  facias  on  a  recognizance;^*  and  defendant 
may  demur  and  answer  at  the  same  time.^^  Variance  may  be  taken  advantage 
of  by  demurrer, so  may  misjoinder  of  parties  defendant,^^  but  not  non-joinder.^^ 
It  is  unsettled  whether  the  sufficiency  of  the  recognizance  to  support  the  writ 
can  be  raised  by  demurrer  or  not.^®   A  demurrer  being  considered  as  taken  to  what 


Special  plea  in  bar  that  defendants  did  not 
acknowledge  the  recognizance  is  sufficient. 
State  V.  Daily,  14  Ohio  91. 

11.  Johnston  v.  People,  31  111.  469;  Kuhle 
V.  People,  65  111.  App.  378;  Barkley  v.  State, 
Meigs  (Tenn.)  93.  And  see  Pugh  v.  State,  2 
Head  (Tenn.)  227. 

12.  Illinois. —  Peacock  v.  People,  83  111. 
331;  People  v,  Watkins,  19  111.  117. 

'New  York. —  White  v.  Converse,  20  Wend. 
266;  Niblo  v.  Clark,  3  Wend.  24;  Bnllis  r. 
Giddens,  8  Johns.  82. 

Pennsylvania. — Withers  v.  Livezey,  1  Watts 
&  S.  433. 

Rhode  Island.— 8Ute  v.  Sutcliffe,  16  P.  I. 
520,  17  Atl.  920. 

Canada. —  Cockrane  v.  Eyre,  6  U.  C.  Q.  B. 
289. 

See  42  Cent.  Dig.  tit.  "  Recognizances," 
§  49. 

2  N.  Y.  Rev.  St.  p.  352,  §  10,  authorizing 
notices  of  matter  intended  to  be  proven  on 
the  trial  to  be  given  with  the  plea  of  nil 
debet  in  certain  cases  does  not  change  the 
rule  that  a  plea  of  nil  delet  is  not  good  to  a 
declaration  of  debt  on  a  recognizance.  White 
V.  Converse,  20  Wend.  (N.  Y.)  266. 

Where,  however,  enrolment  has  not  been 
averred  the  opposite  party  is  not  bound  to 
treat  the  recognizance  as  of  record,  and  may 
reply  nil  debet.  Reg.  v.  McKay,  28  IST.  Brunsw, 
564,  571;  Reg.  t:.  Sparrow,  12  N.  Brunsw. 
237,  239. 

13.  Peacock  v.  People,  83  111.  331 ;  O'Brien 
V.  People,  41  111.  456;  State  v.  Sutcliffe,  16 
R.  I.  520,  17  Atl.  920. 

14.  Card  v.  Sargeant,  15  Vt.  393.  And  see 
Hawley  v.  Middlebrook,  28  Conn.  527. 

15.  U.  S.  V.  Atwill,  24  Fed.  Cas.  No.  14,475. 
And  see  Powers  v.  State,  4  Ala.  531;  Spicer 
V.  State,  9  Ga.  49;  Matthews  v.  Cook,  13 
Wend.  (N.  Y.)  33;  Devine  v.  State,  5  Sneed 
(Tenn.)  622. 

16.  Landis  v.  People,  39  111.  79. 

17.  Huggins  V.  People,  39  111.  241;  People 
V.  Watkins,  19  111.  117;  People  v.  McFarland, 
9  111.  App.  275;  Carmody  v.  State,  105  Ind. 
546,  5  N.  E.  679;  Paine  v.  State,  7  Blackf. 
(Ind.)  206;  Lyons  v.  State,  1  Blackf.  (Ind.) 
309;  State  v.  Wellman,  3  Ohio  14;  Goode  v. 
State,  15  Tex.  124. 

Non- joinder  of  parties  defendants  must  be 

[V,  B,  2] 


taken  advantage  of  by  plea  in  abatement. 
People  V.  Dennis,  4  Mich.  609,  69  Am.  Dec. 
338.  See  also  Wilson  v.  State,  6  Blackf. 
(Ind.)  212. 

Remission  of  forfeited  recognizance  by  gov- 
ernor need  not  be  pleaded  in  bar.  Com.  v. 
Winpenny,  2  Pearson  (Pa.)  .107. 

18.  State  V.  Carr,  4  Iowa  289;  Barkley  v. 
State,  15  Kan.  99;  Ingram  v.  State,  10  Kan. 
630.  Contra,  see  Elliott  V.  Green,  10  Mich. 
113. 

19.  Rietzell  v.  People,  72  111.  416;  Garri- 
son V.  People,  21  111.  535. 

20.  See  Pleading,  31  Cyc.  241  et  seq. 
Replication  to  plea  of  former  recovery  if 

cause  of  action  was  not  the  same  should  al- 
lege such  fact  instead  of  pleading  nul  tiel 
record.  James  v.  State,  7  Blackf.  (Ind.)  325. 
And  see  Cannon  v.  State,  17  Ark.  365. 

21.  State  V.  Cox,  25  Tex.  404;  Garland  v. 
Ellis,  2  Leigh  (Va.)  555. 

22.  People  v.  Meyer,  2  Code  Rep.  (N.  Y.) 
49.  Contra,  see  State  v.  Mayson,  2  Nott 
&  M.  (S.  C.)  425,  holding  tliat  defendant 
will  not  be  allowed  to  plead  non  est  factum 
and  demur  also. 

23.  State  v.  Craig,  12  Ala.  363  (changing 
rule  announced  in  Robinson  v.  State,  5  Ala. 
706;  Chiles  v.  Real,  3  Ala.  26,  in  both  of 
which  it  was  held  the  proper  plea  for  vari- 
ance between  recognizance  and  writ  was  nul 
tiel  record)  ;  State  v.  Williams,  17  Ark.  371; 
Lockwood  V.  State,  7  Blackf.  (Ind.)  417; 
Chandler  v.  State,  5  Blackf..  (Ind.)  471; 
State  V.  Kinne,  39  N.  H.  129;  Wood  v.  Com., 
4  Rand.  (Va.)  329. 

Where  the  condition  of  the  recognizance 
was  not  set  out  in  haec  verba  either  in  the 
writ  or  pleadings  variance  will  not  be  con- 
sidered on  demurrer.  State  v.  Corson,  10 
Me.  473. 

24.  Parrish  v.  State,  14  Md.  238;  State 
Treasurer  v.  Friott,  24  Vt.  134;  Garland  V. 
Ellis,  2  Leigh  (Va.)  555. 

25.  Wilson  v.  State,  6  Blackf.  (Ind.)  212, 
holding  that  it  must  be  by  plea  in  abatement, 
setting  up  the  other  party  is  living.  See 
also  People  v.  Dennis,  4  Mich.  609,  69  Am. 
Dec.  338. 

26.  State  v.  Williams,  17  Ark.  371,  quwre. 
See  also  cases  cited  infra,  this  note. 

Cannot  be  raised  but  must  be  by  plea  nul 
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appears  in  the  record  reference  to  it  may  be  had,^''  but  it  does  not  go  behind  the 
record.-^  Demurrer  to  plea  reaches  the  scire  facias.^^  Answering  over  after 
drunurrer  waives  the  demurrer.^*' 

5.  Amendments.  The  rules  as  to  amendments  applicable  to  pleadings  apply  to 
declarations  and  scire  facias  on  recognizances,^^  and  they  may  be  amended  to  con- 
form to  the  recognizance,^^  and  as  to  matters  of  form,^^  in  the  discretion  of  the  court. 

6.  Oyer.  Where  a  recognizance  is  not  required  to  be  set  out  oyer  is 
demandable.^^ 

7.  Issues,  Proof,  and  Variance.  A  plea  of  nul  tiel  record  puts  in  issue  only  the 
existence  of  the  record  of  the  recognizance,^^  and  this,  it  has  been  held,  is  also  put 


tiel  record.  See  Ross  r.  State,  6  Blackf. 
(Ind.)  315;  State  V.  Rhominus,  47  Miss. 
314;  Fiel'ds  State,  39  Miss.  509;  State  v. 
Potts,  60  Mo.  368. 

May  be  raised  by  demurrer  where  the  re- 
cognizance is  recited  in  declaration  or  writ. 
Ferry  v.  Burchard,  21  Conn.  597;  Fowler  v. 
Com.,  4  T.  B.  Mon.  (Ky.)  128. 

Objection  to  the  copy  of  the  scire  facias 
served  on  defendant  must  be  pleaded  in  abate- 
ment and  cannot  be  taken  advantage  of  by 
exception.    Wilson  v.  State,  25  Tex. "l 69. 

Omission  of  scire  facias  to  suggest  defects 
in  recognizance  can  be  taken  advantage  of 
if  at  all  by  special  demurrer,  the  recognizance 
having  been  copied  into  the  scire  facias.  Ross 
r.  State,  6  Blackf.  (Ind.)  315. 

Where  a  judgment  nisi  has  been  rendered 
against  joint  and  several  recognizors  some  of 
whom  have  regularly  executed  and  acknowl- 
edged the  recognizance,  the  question  whether 
the  others  are  bound  as  recognizors  cannot  be 
raised  on  a  joint  demurrer  to  a  scire  facias 
against  all  the  parties  to  the  judgment  nisi. 
Hall  V.  State,  9  Ala.  827. 

27.  State  v.  Foster,  2  Iowa  559;  State  v. 
Lighton,  4  Greene  (Iowa)  278;  State  v. 
Poston,  63  Mo.  521;  State  v.  Potts,  60  Mo. 
368;  State  V.  Randolph,  22  Mo.  474;  State 

Riley,  34  Mo.  App.  426;  State  v.  McEl- 
haney,  20  Mo.  App.  584.  Contra,  State  V. 
Johnson,  6  Baxt.  (Tenn.)  198;  State  v.  Ar- 
ledge,  2  Sneed  (Tenn.)  229. 

Demurrer  only  raises  a  question  as  to  the 
sufficiency  of  matters  appearing  on  the  rec- 
ord or  necessarily  implied  by  law.  Norfolk 
r.  People,  43  111.  9. 

Want  of  a  record  showing  that  the  recogni- 
zance was  on  file  may  be  raised  by  general 
demurrer.  U.  S.  v.  Atwill,  24  Fed.  Cas.  No. 
14,475. 

If  enough  appears  from  the  records  and 
files  of  the  court  to  entitle  the  state  to  exe- 
cution any  errors  or  omissions  in  the  writ 
will  1)0  disregarded  on  demurrer  thereto. 
State  r.  Heed,  62  Mo.  559. 

On  the  hearing  of  a  demurrer  to  a  scire 
facias  the  recognizance  is  not  before  tlie  court 
to  be  quashed  but  for  comparison  Avith  the 
scire  facias.    Com.  v.  Miller,  4  B.  Mon.  (Ky.) 

28.  State  r.  Poston,  63  Mo.  521. 

29.  Wellman  v.  State,  5  Blackf.  (Ind.) 
343;  Archer  v.  Com.,  10  Gratt.  (Va.)  327. 
Contra,  Compton  r.  People,  86  111.  176. 

30.  State  r.  Morgan,  124  Mo.  467,  28  S.  W. 
17.    See  infra,  IV,  B,  8. 


31.  Peacock  v.  People,  83  111.  331;  Curry 
V.  State,  39  Miss.  511;  State  v.  Lambert,  44 
W.  Va.  308,  28  S.  E.  930;  U.  S.  v.  George, 
25  Fed.  Cas.  No.  15,199,  3  Dill.  431. 

32.  Tucker  v.  State,  55  Miss.  452;  Wampler 
V.  Shissler,  1  Watts  &  S.  (Pa.)  365,  even 
after  judgment. 

Such  amendment  is  permissible  where  the 
record  has  been  amended  pending  the  action. 
Morrill  v.  Norton,  116  Mass.  487;  Com.  v. 
Cheney,  108  Mass.  33. 

33.  Kirkner  v.  Com.,  6  Watts  &  S.  (Pa.) 
557;  State  v.  Glaevecke,  33  Tex.  53. 

34.  Com.  V.  Cheney,  108  Mass.  33;  U.  S. 
v.  George,  25  Fed.  Cas.  No.  15,199,  3  Dill. 
431. 

Failure  to  aver  that  the  recognizance  is  on 
file  is  amendable.  U.  S.  v.  Atwill,  24  Fed. 
Cas.  No.  14,475. 

Failure  to  suggest  defect  in  recognizance 
is  amendable.  Patterson  v.  State,  10  Ind. 
296. 

35.  State  v.  Craig,  12  Ala.  363;  Ellison  v. 
State,  8  Ala.  273.  Contra,  see  Slaten  v.  Peo- 
ple, 21  111.  28. 

36.  Hawley  v.  Middlebrook,  28  Conn.  527; 
Compton  V.  People,  86  111.  176;  Petty  v.  Peo- 
ple, 19  111.  App.  317;  Cooper  v.  Gray,  10 
Watts  (Pa.)  440;  State  v.  Sutcliffe,  16  R.  1. 
520,  17  Atl.  920. 

Plea  of  nul  tiel  record  puts  in  iSISue  all 
the  material  allegations  of  the  scire  facias  in- 
cluding the  making,  certifying,  and  filing  of 
the  recognizance.  Petty  v.  People,  19  111. 
App.  317. 

Plea  nul  tiel  record  refers  to  the  time  of 
the  plea  pleaded  and  a  subsequent  amend- 
ment of  the  record  does  not  affect  the  issue. 
Barnes  v.  Lee,  2  Fed.  Cas.  No.  1,017,  1  Cranch 
C.  C.  430. 

Raising  variance  by  plea  mil  tiel  record  see 
supra,  V,  B,  2. 

Previous  proceedings  or  inducement  is  not 
put  in  issue  by  plea  of  nul  tiel  record. 
Cooper  V.  Gray,"  10  Watts  (Pa.)  440.  De- 
fendant cannot  show  under  a  plea  of  nul  tiel 
record  that  the  court  %vhich  took  the  recog- 
nizance had  no  jurisdiction,  that  defendant 
was  not  the  cognizor,  or  that  he  did  not 
acknowledge  himself  to  be  indebted  as  stated. 
State  r.  SutclilTe,  16  R.  I.  520,  17  Atl.  930. 

Premature  issuance  of  scire  facias  cannot 
be  raised  by  pica  of  nul  tiel  record  but  must 
be  speciallv  pleaded.  Cooper  r.  Grav,  10 
Watts  (Pa!)  440. 

General  denial  puts  in  issue  the  default. 
Ingram  v.  State,  10  Kan.  630. 

[V,  B,  7] 


668    [34  Cyc] 


BEGO  GNIZANGE8 


in  issue  by  a  plea  non  est  factum,^^  or  7iil  debet,  when  these  pleas  are  allowed.^^ 
Special  facts  amounting  to  a  defense  must  be  specially  pleaded  in  order  to  be 
proved.^^  The  proper  proof  on  a  plea  of  mil  tiel  record  is  an  inspection  of  the 
original  recognizance/*^  Variance  between  the  recognizance  and  scire  facias  and 
between  the  judgment  nisi  and  scire  facias  as  to  matters  affecting  the  substance 
of  the  obHgation,  are  material  and  fatal."  Variance,  however,  as  to  immaterial 
matters  will  not  be  fatal.*^ 

8.  Waiver  of  Defects.  Pleading  over  waives  previous  defects  in  pleadings 
or  proceedings.*^ 

C.  Evidence  —  l.  Admissibility  —  a.  In  General.  Proof  in  an  action  on 
a  recognizance  must  be  by  record/^  and  hence  the  recognizance/^  certificate  to 


37.  State  v.  Mayson,  2  Nott  &  M.  (S.  C.) 
425. 

38.  Swank  v.  State,  3  Ohio  St.  429. 

39.  Delavxire. —  Reading  v.  State,  1  Harr. 

mo. 

Kansas. —  Madden  v.  State,  35  Kan.  146, 
10  Pac.  469. 

Kentucky. —  Brown  v.  Com.,  4  Mete.  221. 

ISiew  York. —  Mechanics'  Bank  v.  Hazard, 
13  Johns.  353. 

Rhode  Island.— State  v.  Sutcliffe,  16  R.  I. 
520,  17  Atl.  930. 

See  42  Cent.  Dig.  tit.  "  Recognizances," 
§  55. 

Under  a  plea  of  payment,  evidence  of  pay- 
ment of  a  less  sum  than  the  amount  of  the 
judgment  is  inadmissible.  Mechanics'  Bank 
V.  Hazard,  13  Johns.  (N.  Y.)  353.  Nor  could 
payment  of  a  less  sum  be  pleaded,  although 
accepted  in  full  satisfaction.  Mechanics' 
Bank  v.  Hazard,  supra.  But  matter  amount- 
ing to  a  discharge  or  legal  payment  of  a 
recognizance  cannot  be  given  in  evidence  un- 
der the  plea  of  payment.  Reading  v.  State, 
1  Harr.  (Del.)  190.  Defendant  cannot,  under 
the  plea  of  payment,  take  advantage  of  any 
want  of  form  or  substance  in  the  recognizance 
given  in  evidence  to  support  the  writ  which 
recited  one  in  due  and  proper  form.  Abbot 
V.  Lyon,  4  Watts  &  S.  (Pa.)  38. 

But  matters  amounting  to  a  general  issue 
cannot  be  specially  pleaded.    Reading  t'.  State, 

1  Harr.  (Del.)  190. 

40.  Bell  V.  Murphy,  6  Watts  &  S.  (Pa.) 
50;  Blood  v.  Morrill,  17  Vt.  598. 

41.  Dangerfield  v.  State,  4  How.  (Miss.) 
658;  Wood  v.  Com.,  4  Rand.  (Va.)  329; 
Barnes  v.  Lee,  2  Fed.  Cas.  No.  1,017,  1  Cranch 
C.  C.  430. 

Material  variances:  As  to  number  of  jus- 
tices before  whom  it  was  taken.  State  r.  Wil- 
liams, 17  Ark.  371.  As  to  number  of  sure- 
ties. Farris  v.  People,  58  111.  26.  As  to  con- 
dition. Harrington  v.  Brown,  7  Pick.  (Mass.) 
2-32.  As  to  term  of  court  at  which  appear- 
ance is  to  be  made  and  between  amount  of 
judgment  nisi  and  that  stated  in  scire  facias. 
Ditto  V.  State,  30  Miss.  126.  As  to  date  of 
execution.  Bailey  v.  State,  ( Tex.  Civ.  App. 
1893)  22  S.  W.  40.  As  to  character  of  in- 
strument. Garrison  v.  State,  21  Tex.  App. 
342,  17  S.  W.  351.  As  to  county  in  which 
recognizance  was  taken.  Wood  v.  Com.,  4 
Rand.  (Va.)  329.  As  to  description  of  crime. 
Dillingham  v.  U.  S.,  7  Fed.  Cas.  No.  3,913, 

2  Wash.  422. 
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42.  See  cases  cited  infra,  this  note. 
Immaterial   variances:     Verbal  Variance 

where  substance  is  the  same.  Cannon  v.  State, 
17  Ark.  365;  Waldo  v.  Spencer,  4  Conn.  71; 
Wood  V.  People,  16  111.  171;  State  v.  Furgu- 
son,  50  Mo.  470;  State  v.  Randolph,  22  Mo. 
474;  State  v.  McElhaney,  20  Mo.  App.  584; 
State  V.  Miner,  14  R.  I.  303.  As  to  names  of 
cognizors.  Stokes  i\  People,  63  111.  489; 
Lytle  V.  People,  47  111.  422;  O'Brien  v.  Peo- 
ple, 41  in.  456;  Allen  v.  People,  29  111.  App. 
555;  Petty  v.  People,  19  111.  App.  317;  Sax- 
ton  V.  State,  8  Blackf.  (Ind.)  200;  James  v. 
State,  7  Blackf.  (Ind.)  325;  Barkley  State, 
15  Kan.  99;  Grigsby  v.  State,  6  Yerg.  (Tenn.) 
354.  But  see  Graves  v.  People,  11  111.  542. 
As  to  number  of  cognizors.  Com.  v.  McNeill, 
19  Pick,  (Mass.)  127.  As  to  where  it  was 
taken.  Paine  v.  State,  7  Blackf.  (Ind.)  206. 
As  to  amount  of  judgment  nisi.  Tatem  v. 
Potts,  5  Blackf.  (Ind.)  534;  Ditto  v.  State, 
30  Miss.  126.  Contra,  Bibbins  v.  Noxon,  4 
Wend.  (N.  Y.)  207. 

Where  a  scire  facias  attempts  to  set  out 
the  recognizance  an  immaterial  variance  is 
fatal.    Burton  v.  State,  6  Blackf.  (Ind.)  339. 

43.  Warren  v.  State,  19  Ark.  214,  68  Am. 
Dec.  214;  People  v.  Dennis,  4  Mich.  609,  69 
Am.  Dec.  338;  McMicken  v.  Com.,  58  Pa.  St. 
213;  Kirkner  v.  Com.,  6  Watts  &  S.  (Pa.) 
557;  Stewart  v.  Moody,  4  Watts  (Pa.)  169; 
Barton  v.  Keith,  2  Hill  (S.  C.)  537.  See 
also  State  v.  Morgan,  124  Mo.  467,  28  S.  W. 
17. 

Failure  of  declaration  to  show  authority 

to  take  recognizance  is  waived  by  pleading 
nul  tiel  record.  Harrington  v.  Brown,  7 
Pick.  (Mass.)  232. 

Objection  to  authority  of  a  deputy  sheriff 
to  make  a  return  is  waived  by  submitting  to 
judgment  nil  dicit.  Patterson  v.  State,  10 
Ind.  296. 

Objection  to  vmt  or  return  is  waived  by 
filing  plea.  Petty  v.  People,  19  111.  App.  317; 
Lewis  V.  People,  18  111.  App.  76. 

Variance  is  waived  if  not  objected  when  re- 
cognizance is  introduced  in  evidence.  Shreeve 
V.  State,  11  Ala.  676;  Welborn  v.  People,  76 
111.  516;  Saffold  v.  State,  60  Miss.  928. 

44.  Evidence  generally  see  Evidence,  16 
Cyc,  296  et  seq.,  465  et  seq.,  567  et  seq. 

45.  State  v.  Gorley,  2  Iowa  52;  Longley 
V.  Vose,  27  Me.  179. 

46.  Adams  r.  State,  48  Ind.  212;  Votaw 
V.  State,  12  Ind.  497. 

The  short  minutes  of  the  recognizance  are 
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recognizance/'^  record  of  justice/^  and  record  of  forfeiture/^  are  admissible,  and 
parol  evidence  of  filing  is  admissible. Proceedings  against  principal  after  for- 
feiture/^ and  judgment  against  principal  showing  breach  are  inadmissible  against 
surety. 

b.  To  Contradict  Record.  The  record  of  taking  a  recognizance  and  of  its 
forfeiture  cannot  be  impeached  by  extrinsic  parol  evidence,  nor  is  such  evidence 
admissible  to  vary  the  terms  of  the  recognizance/^  nor  can  material  parts  be 
supplied  by  parol.^® 

2.  Presumptions  and  Burden  of  Proof.  A  recognizance  being  a  matter  of  rec* 
ord  every  reasonable  presumption  will  be  resorted  to  for  the  purpose  of  upholding  it/^ 


admissible  where  they  show  the  amount  and 
condition  and  that  the  party  was  bound. 
Cora.  V.  Emery,  2  Binn.  (Pa.)  431. 

47.  Gregory  v.  Sherman,  44  Conn.  466. 

48.  Gay  v.  State,  7  Kan.  394.  And  see 
Adams  i\  State,  48  Ind.  212. 

Amendment  to  record  by  lower  court  is 
admissible.  Bent  v.  Stone,  184  Mass.  92,  68 
N.  E.  46. 

49.  State  v.  Lighton,  4  Greene  (Iowa)  278. 
Whether  parol  evidence  of  magistrate  is 

admissible  to  show  default,  quoBre.  See 
Dillingham  v.  U.  S.,  7  Fed.  Cas.  No.  3,913, 
2  Wash.  422. 

50.  Com.  V.  Merriam,  7  Allen  (Mass.)  356. 

51.  Com.  V.  Oblender,  135  Pa.  St.  530,  19 
Atl.  1057. 

52.  State  r.  Wheeler,  67  N.  H.  511,  41  Atl. 
173;  Respublica  v.  Davis,  3  Yeates  (Pa.)  128, 
2  Am.  Dec.  366. 

53.  Alabama. —  Whitted  v.  Governor,  6 
Port.  335. 

Illinois.— Welhorn  v.  People,  76  111.  516; 
Bulson  V.  People,  31  111.  409;  Kuhle  v. 
People,  65  111.  App.  378;  Petty  v.  People, 
19  III.  App.  317. 

Indiana. —  Doe  v.  Harter,  1  Ind.  427. 

Maine. —  Longley  v.  Vose,  27  Me.  179. 

New  Hampshire. —  Philbrick  v.  Buxton,  43 
N.  H.  462. 

New  York. —  Gildersleeve  v.  People,  10 
Barb.  35;  People  v.  Kane,  4  Den.  530. 

Pennsylvania. —  McMicken  v.  Com.,  58  Pa. 
St.  213;  Clark  v.  McComman,  7  Watts  &  S. 
469;  Com.  V.  Gray,  26  Pa.  Super.  Ct.  110. 

Vermont. —  Ewen  v.  State,  55  Vt.  47;  Ilin- 
man  v.  Swift,  18  Vt.  315;  Beech  i;.  Rich,  13 
Vt.  595;  Walker  v.  Briggs,  11  Vt.  84. 

See  42  Cent.  Dig.  tit.  "  Recognizances," 
§  57. 

Contra. —  Gregory  v.  Sherman,  44  Conn. 
466;  Elliott  V.  Green,  10  Mich.  113. 

If  the  agreed  statement  of  facts  shows  that 
tlie  recognizance  was  not  properly  taken  the 
rr-cord  ceases  to  be  conclusive  evidence  of  its 
validity.  Com.  v.  Greene,  13  Allen  (Mass.) 
251. 

In  extreme  cases,  however,  it  seems  that 
parol  evidence  may  be  admitted,  as  for  in- 
'  stance  to  show  forgery,  want  of  genuine- 
ness, or  want  of  identity  of  defendant. 
Elliott  V.  Green,  10  Mich!  113.  See  also 
Lang  V.  People,  14  Mich.  439,  443;  Patton  r. 
Millor,  13  Serg.  &  R.  (Pa.)  254. 

54.  Cojfwecficw^.— Douglass  Wickwire,  19 
Conn.  489. 

/nt/tom.— Friedline  v.  State,  93  Ind.  366. 


Iowa. —  State  v.  Clemons,  9  Iowa  534; 
State  V.  Gorley,  2  Iowa  52. 

Maine. —  State  v.  Gilmore,  81  Me.  405,  17 
Atl.  316. 

Massachusetts. —  Com.  v.  Slocum,  14  Gray 
395. 

North  Carolina. —  State  v.  Moody,  69  N.  C. 
529. 

0/ao.— Calvin  v.  State,  12  Ohio  St.  60. 

Pennsylvania. —  Com.  v.  Basendorf,  153 
Pa.  St.  459,  25  Atl.  779;  Pierson  v.  Com.,  3 
Grant  314;  Shriver  v.  Com.,  2  Rawle  206; 
Com.  V.  Burkholder,  3  Pa.  Dist.  563. 

See  42  Cent.  Dig.  tit.  "  Recognizances," 
§  57. 

55.  Murphy  v.  Merry,  8  Blackf.  (Ind.) 
295;  State  v.  Daily,  14  Ohio  91;  Withers  v. 
Livezey,  1  Watts  &  S.  (Pa.)  433. 

56.  Georgia. —  Nicholson  v.  State,  2  Ga. 
363. 

Maine. —  Longley  v.  Vose,  27  Me.  179. 
OMo.— State  V.  Crippen,  1  Ohio  St.  399. 
TeiPas.— Brite  t;.  State,  24  Tex.  219. 
Vei'-mont. —  State  Treasurer  v.  Merrill,  14 
Vt.  64. 

See  42  Cent.  Dig.  tit.  "  Recognizances," 
§  57. 

Failure  to  specify  offense  in  the  recogni- 
zance cannot  be  cured  by  parol  evidence. 
Nicholson  v.  State,  2  Ga.  363. 

Record  can  only  be  aided  by  such  intend- 
ments as  the  court  can  reasonably  supply 
from  its  judicial  knowledge  of  facts.  Brite 
V.  State,  24  Tex.  219.  And  see  State  Treas- 
urer V.  Bishop,  39  Vt.  353. 

57.  Illinois. —  Shattuck  v.  People,  5  111. 
477. 

Kansas. —  Tillson  v.  State,  29  Kan.  452. 

Minnesota. —  State  v.  Perry,  28  Minn.  455, 
10  N.  W.  778. 

Nebraska. —  King  v.  State,  18  Nebr.  375, 
25  N.  W.  519. 

Pennsylvania. —  Fox  v.  Com.,  81*  Pa.  St. 
511;  Bodine  v.  Com.,  24  Pa.  St.  69. 

Vermont. —  State  Treasurer  v.  Woodward, 
7  Vt.  529. 

See  42  Cent.  Dig.  tit.  "  Recognizances," 
§  58. 

Authority  to  take  in  the  particular  case 
will  be  presumed  where  general  authority 
exists.  Parrisli  r.  State.  14  Md.  238.  And 
see  Carmody  v.  State,  105  Ind.  546,  5  N.  E. 
679. 

That  the  principal  was  required  to  enter 

into  the  recognizance  will  be  presumed. 
GrinestafT  r.  State,  53  Ind.  238;  Adams  v. 
State,  48  Ind.  212. 
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and  of  the  fact  that  the  forfaiture  was  properly  taken.^^  The  burden  of  proof 
in  an  action  on  a  recognizance  rests  with  defendant,^^  but  it  has  been  held  that  a  | 
perfect  record  must  be  shown  to  exist,  that  the  authority  of  the  officer  must  be  ! 
shown/^  and  that  a  valid  judgment  of  forfeiture  must  be  given  in  evidence. 

3.  Weight  and  Sufficiency.    The  record  of  the  recognizance  and  forfeiture  is 
sufficient  evidence  to  support  a  judgment. A  note  of  the  substance  of  the  recog-  j 
nizance  is  sufficient  evidence  of  the  recognizance.^*    So  an  indorsement  by  the 
clerk  of  the  return  and  entry  of  the  recognizance  is  sufficient  evidence  of  such  |, 
facts/^  and  the  jurisdiction  of  the  justice  is  shown  by  his  transcript  showing  that  f 
the  proceedings  were  regular.^®    Forfeiture  must  be  shown  by  the  record,  evidence 
aliunde  is  not  sufficient. i 
D.  Trial.^^    In  actions  on  recognizances  the  trial  at  common  law  is  by  the  1^ 
record  and  by  the  court  and  not  by  the  jury.^^    It  is  only  when  common-law  actions 
are  brought  for  their  collection  that  they  are  within  the  rules  prevailing  in  common-  ; 
law  proceedings,  and  a  jury  trial  may  be  demanded. '^^    Instructions  declaring  the  j 
legal  effect  of  the  recognizance  are  proper,    but  not  as  to  the  weight  of  the  evi-  I 
dence.'^    Preference  is  sometimes  given  to  suits  on  recognizances.'^^    A  verdict  | 
merely  finding  the  issues  for  plaintiff  is  sufficient  in  a  proceeding  by  scire  facias,^* 
and  the  court  may  assess  the  damages  at  the  time  judgment  is  entered  without  I 
referring  it  to  the  clerk. '^^  | 

I' 

69.  Petty  f.  People,  19  111.  App.  317;  Peo-  1 
pie  i\  Quigg,  59  N.  Y.  83 ;  State  v.  Daily,  14  I 
Ohio  91.  And  see  State  v.  Gilbert,  10  La.  \ 
Ann.  524;  Rhoads  v.  Com.,  15  Pa.  St.  272.  | 

Even  an  issue  upon  the  existence  of  the  re-  | 
cognizance  as  v/ell  as  the  forfeiture  is  not  | 
triable  by  a  jury.  People  v.  Quigg,  59  N.  Y.  ; 
83,  91  [citing  Knapp  v.  Mead,  2  Johns.  Ca». 
(N.  Y.)  Ill;  Hoe  v.  Marshal,  Cro.  Eliz.  131, 
78  Eng.  Reprint  388;  Welby  v.  Canning,  1 
Hob.  210,  80  Eng.  Reprint  356;  2  Archbold  ! 
Pr.  873;  Bacon  Abr.  tit.  "Trial"  [B]. 

If  the  issue  involved  matters  of  fact,  as 
well  as  matters  of  record,  it  was  to  the  con-  j 
trary.  People  v.  Quigg,  59  N.  Y.  83,  91.  | 
But  it  is  enough  that  an  action  upon  a  recog-  i 
nizance  was  not  necessarily  triable  by  a  jury,  '< 
although  questions  of  fact  might  arise  in  | 
actions  thereon  properly  triable  in  that  form.  || 
People  V.  Quigg,  59  N.  Y.  83,  91.  j' 

70.  People  v.  Quigg,  59  N.  Y.  83,  91.  { 
Right  to  jury  trial  see  Jukies,  24  Cyc. 

135.  : 
In  debt  on  recognizance  judgment  nil  dicit  ' 
may  be  entered  for  the  penalty  of  the  recog-  i 
nizance  without  impaneling  a  jury  to  com-  i 
pute  the  amount.  Crump  People,  2  Colo. 
316.  i 

71.  Shields  v.  Smith,  78  Ind.  425.  ! 

72.  Spencer  v.  Fish,  43  Mich.  226,  4  K  W.  \ 
168,  287,  5  N.  W.  95.  | 

73.  Respublica  v.  Cobbet,  3  Yeates  (Pa.)  I 
93.  i 

74.  Mix  V.  People,  29  111.  196.  I 
Verdict  of  default  when  recorded  becomes  | 

a  matter  of  record  and  foundation  for  judg-  j 
ment.  State  v.  Wheeler,  67  N.  H.  511,  41  ! 
Atl.  173. 

Where  part  of  the  issues  are  tried  by  a  jury 

it  was  proper  for  it  to  find  the  amount  of 
damages.    Bolles  v.  Haines,  7  Blackf.  (Ind.)  . 
398.  ' 

75.  Com.  V.  McAnany,  3  Brewst.  (Pa.) 
292. 
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58.  Friedline  r.  State,  93  Ind.  366. 

Strong  presumption  of  the  sureties'  lia- 
bility as  raised  by  the  recognizance  and  the 
record  of  its  forfeiture,  but  it  can  be  over- 
come by  proof.  Belding  r.  State,  25  Ark. 
315,  99  Am.  Dec.  214,  4  Am.  Rep.  26. 

59.  Brown  v.  Colquitt,  73  Ga.  59,  54  Am. 
Rep.  867;  People  v.  Meacham,  74  111.  292; 
State  V.  Carr,  4  Iowa  289. 

60.  People  v.  Baughman,  18  111.  152;  State 
V.  Gorley,  2  Iowa  52. 

Burden  rests  on  plaintiff  to  explain  any 
alterations  in  the  recognizance.  State  r. 
Roberts,  37  Kan.  437,  15  Pac.  593.  The  call- 
ing of  defendant  being  denied  by  plea  of 
nul  tiel  record  the  burden  is  on  plaintiff  to 
sustain  the  issue.  Brown  v.  People,  24  111. 
App.  72. 

61.  Gachenheimer  v.  State,  28  Ind.  91; 
Hawkins  v.  State,  24  Ind.  288. 

62.  Eubank  v.  People,  50  111.  496. 

63.  Peacock  r.  People,  83  111.  331;  People 
V.  Witt,  9  111.  169;  State  v.  Dickenson,  7 
N.  C.  10;  Fox  V.  Com.,  81*  Pa.  St.  511.  But 
see  Reg.  v.  Sparrow,  12  N.  Brunsw.  237. 

Recognizance  is  sufficient  evidence  that  the 
court  required  the  principal  to  enter  into 
the  recognizance  and  fixed  the  amount  of  it. 
Grinestaff  r.  State,  53  Ind.  238.  In  its 
nature,  a  recognizance  like  other  records  im- 
ports absolute  authority  and  is  conclusive 
evidence  of  the  obligation  entered  into  by 
the  cognizor.  Philbrick  r.  Buxton.  43  N.  H.  462. 

64.  Seiden striker  r.  Bufi'um,  14  Pa.  St.  158. 

65.  Com.  r.  Slocum,  14  Gray  (Mass.)  395. 

66.  Gachenheimer  v.  State,  ^28  Ind.  91. 

67.  State  v.  Kinne,  39  N.  H.  129. 

Entry  of  forfeiture  stands  for  proof  in  ac- 
tion on  recognizance  of  all  the  steps  neces- 
sary to  complete  the  forfeiture.  Fox  v. 
Com.,  81*  Pa.  St.  511;  Com.  v.  Gray,  28  Pa. 
Super.  Ct.  110. 

68.  Trial:  In  general  see  Trial.  In  scire 
facias  see  Scire  Facias. 
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E.  Judgment '®  —  l.  In  General.  Judgment  ought  not  to  be  rendered  so 
long  as  any  pleas  remain  undisposed  of,^^  but  when  defendants  do  not  appear  or 
file  any  plea  a  judgment  by  default  is  authorized. '^^  The  judgment  should  recite 
the  judgment  nisi,^^  and  state  that  plaintiff  should  have  execution  according  to 
the  force  and  effect  of  the  recognizance/^  but  informahty  in  entering  the  judgment 
will  not  invalidate  it.^^ 

2.  Joint  or  Several  Judgments.^^  Final  judgment  must  be  joint  or  several 
according  to  the  liability  of  the  parties/^  and  the  same  rule  determines  whether  a 
judgment  may  properly  be  rendered  against  part  of  the  cognizors.^^  On  a  several 
or  joint  and  several  recognizance  judgment  may  be  rendered  as  to  part  of  defend- 
ants, although  the  others  be  not  served  or  two  nihils  returned  against  them/^ 

3.  Amount  of  Recovery  and  Costs.  The  recovery  on  a  recognizance  is  limited 
to  the  amount  of  the  penalty, although  interest  and  costs  are  sometimes 
allowed. In  criminal  cases  the  whole  amount  of  the  penalty  is  recoverable  or 
nothing,^^  but  in  other  erases  the  recovery  is  limited  to  the  damages  sustained, and 


76.  Judgment:  In  general  see  Judgments, 
23  Cyc.  623  et  seq.  In  scire  facias  see  Scire 
Facias. 

77.  Mix  V.  People,  20  111.  480. 

78.  Rietzell  i\  People,  72  111.  410;  Unter- 
rein  v.  McLane,  10  Mo.  343;  Slocum  v. 
Slocum,  8  Watts  (Pa.)  307;  Eeg.  Cudihey, 
5  Nova  Scotia  701. 

79.  Bridges  v.  State,  24  Miss.  153. 

80.  Passfield  v.  People,  8  111.  406;  Minor 
V.  State,  1  Blackf.  (Ind.)  230;  Fowler  v. 
Com.,  4  T.  B.  Mon.  (Ky.)  128:  Davis  v. 
Com.,  4  T.  B.  Mon.  (Ky.)  113. 

81.  Minor  v.  State,  1  Blackf.  (Ind.)  236; 
Fowler  v.  Com.,  4  T.  B.  Mon.  (Ky.)  128. 

One  in  usual  form  of  judgment  with  award 
of  execution  is  not  prejudicial.  Cassfield  v. 
People,  8  111.  406.  But  see  Davis  v.  Com., 
4  T.  B.  Mon.  (Ky.)  113. 

82.  See  supra,  III,  C,  2;  IV,  A,  3,  b. 

83.  State  v.  Hinson,  4  Ala.  671;  Howie 
V.  State,  1  Ala.  113;  Chumasero  v.  People, 
18  111.  405. 

One  judgment  and  one  execution  may  be 

rendered  against  a  plurality  of  recognizors. 
State  V.  Stout,  11  N.  J.  L.  124;  Gedney  v. 
Com.,  14  Gratt.  (Va.)  318.  And  see  Smith 
State,  7  Port.  (Ala.)  492,  where  the  judg- 
ment described  the  recognizance,  so  that  the 
particular  sum  for  which  each  cognizor  was 
bound  and  the  nature  of  the  obligation  was 
shown,  and  charged  each  to  the  extent  of  his 
liability. 

Separate  judgments  cannot  be  rendered  on 
a  joint  recognizance  and  so  judgment  cannot 
be  rendered  against  the  surety  for  costs  only 
and  against  the  principal  for  penalty  and 
costs.    People  v.  McFarland,  9  111.  App.  275. 

Where  the  recogizance  is  several  the  exe- 
cution awarded  must  be  several.  Farris  v. 
People,  58  111.  26;  Briggs  v.  People,  13  111. 
App.  172;  Madison  v.  Com.,  2  A.  K.  Marsh. 

(T\y.)    131;    Caldwell   v.    Com.,    14  Gratt. 

(Va.)  008. 

Where  joint  action  of  debt  is  brought  on 
a  several  recognizance  the  judgment  must  be 
joint  also.  Fowler  v.  Com.,  4  T.  B.  Mon. 
(Ivy.)  128;  Bruce  v.  Colgan,  2  Litt.  (Ky.) 
284.  *^ 
^^^^84.  See  cases  cited  infra,  this  and  note 

On  joint  recognizance  judgment  must  be 


rendered  as  to  all  the  joint  cognizors.  State 
V.  Williams,  17  Ark.  371;  Burton  v.  State, 
0  Blackf.  (Ind.)  339;  Smith  v.  State,  12 
Nebr.  309,  11  N.  W.  317;  Blalock  v.  State, 
35  Tex.  89;  Cowen  v.  State,  3  Tex.  App.  380. 
See  Ellis  v.  State,  10  Tex.  App.  324. 

85.  Colorado. —  People  v.  Mellor,  2  Colo. 
705;  Chase  v.  People,  2  Colo.  528. 

Illinois. —  Stokes  v.  People,  63  111.  489; 
Wheeler  v.  People,  39  111.  430;  Mussulman  v. 
People,  15  111.  51;  McFarlan  v.  People,  13 
111.  9;  Passfield  v.  People,  8  111.  406;  Cris- 
man  v.  People,  8  111.  351;  Sans  v.  People,  8 
111.  327  [ovei^ruUng  Alley  v.  People,  6  111. 
109]. 

Indiana. — Adair  V.  State,  1  Blackf.  200. 

Kentucky. —  Chinn  v.  Com.,  5  J.  J.  Marsh. 
29;  Fowler  v.  Com.,  4  T.  B.  Mon.  128; 
Madison  v.  Com.,  2  A.  K.  Marsh.  131. 

Mississippi. —  Saffold  v.  State,  60  Miss. 
928. 

Missouri. —  State  v.  Woerner,  33  Mo.  216; 
State  V.  Peyton,  32  Mo.  App.  522. 

See  42  Cent.  Dig.  tit.  "  Recognizances," 
§  63. 

Although  a  scire  facias  is  served  on  all  the 

cognizors  judgment  may  be  taken  against  a 
part  only  and  the  proceeding  be  allowed  to 
be  silently  discontinued  as  to  the  others. 
Robinson  v.  State,  5  Ala.  706. 

86.  State  v.  Hinson,  4  Ala.  671;  Unterrein 
r.  McLane,  10  Mo.  343;  State  v.  Wheeler,  67 
N.  H.  511,  41  Atl.  173;  Donaghy  r.  Gill,  130 
Pa.  St.  296,  18  Atl.  642,  although  plaintiff 
may  be  entitled  to  more. 

87.  See  Unterrein  v.  McLane,  10  Mo.  343. 
Not  allowed   see  People    r.   Hanaw,  106 

Mich.  421,  04  N.  W.  328. 

Interest  begins  to  rUn  on  a  recognizance 
from  the  time  of  forfeiture.  Swerdsfeger  r. 
State,  21  Kan.  475. 

88.  Cade  r.  Gordon,  88  Ca.  401,  14  S.  E. 
700. 

89.  Pate  r.  People,  15  111.  221;  State  v. 
Austin.  4  TTuniiihr.   (Tenn.)  213. 

90.  ^Mc^Iieken  r.  Com.,  58  Pa.  St.  213; 
Kidd  r.  Com.,  10  Pa.  St.  420. 

Two  judgments  on  a  recognizance,  one  for 
the  full  amount  of  the  ]ionalty  in  favor  of 
the  commonwealth  and  one  for  the  amount 
due  for  the  breach  in  favor  of  relatrix,  will 
be  given  the  same  effect  as  a  judgment  for 
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the  amount  may  be  cut  down.^^  Costs  have  been  held  to  be  recoverable  by 
defendant  if  he  prevails  in  scire  facias. 

4.  Setting  Aside  and  Vacating.  Courts  have  power  to  open  and  vacate  judg- 
ments on  forfeited  recognizances  where  good  ground  is  shown  therefor. A 
motion  in  arrest  of  judgment  on  scire  facias  may  be  made.^* 

F.  Execution. Execution  must  be  awarded  according  to  the  force,  form, 
and  effect  of  the  recognizance.®^  Execution  on  a  judgment  against  principal  and 
surety  is  several  in  its  effects  on  each.®^  .Only  one  execution  should  be  issued 
at  the  same  time  on  one  judgment.®^  An  execution  will  be  void  if  it  misrecite 
the  recognizance. ®®  Execution  may  be  issued  to  another  county.^  On  a  motion 
to  quash  an  execution  questions  of  irregularities  in  taking  the  forfeiture  cannot 
be  tried.^  Executions  may  issue  at  any  time  on  a  judgment  in  favor  of  the  people 
on  a  recognizance  and  a  scire  facias  need  not  be  sued  out,  although  more  than  a 
year  and  a  day  has  elapsed  since  the  rendition  of  the  judgment.^  Property  trans- 
ferred to  sureties  to  indemnify  them  cannot  be  apphed  in  payment  of  the  penalty.^ 

G.  Review  ^  —  l.  In  General.  To  secure  a  review  of  the  final  judgment 
a  writ  of  error  is  held  to  be  the  proper  remedy  in  some  jurisdictions.^  A  joint 
writ  of  error  cannot  be  sued  out  when  the  final  judgment  is  several.'^  The  amount 
necessary  to  confer  jurisdiction  is  to  be  determined  by  whether  the  proceeding 
is  civil  or  criminal.^    Appeal  lies  only  from  the  final  judgment.® 

2.  Bills  of  Exceptions  and  Assignments  of  Error.  The  evidence  and  record 
must  be  set  out  in  a  bill  of  exceptions/®  and  assignment  of  errors  is  essential  as 
in  other  civil  proceedings.^^ 


the  commonwealtli  witli  leave  to  the  relatrix 
to  issue  execution  for  the  amount  due. 
Com.  V.  Miller,  42  Wkly.  Notes  Cas.  (Pa.) 
213. 

91.  Colt  V.  Eaton,  1  Root   (Conn.)  524. 

92.  Com.  V.  Stebbins,  4  Gray  (Mass.)  25. 
Contra,  State  v.  Kinne,  41  N.  H.  238. 

93.  Com.  V.  Taylor,  1  Chest.  Co.  Rep.  (Pa.) 
261,  where  power  to  set  aside  judgment  for 
want  of  affidavit  of  defense  was  held  not  to 
be  taken  away  by  affirmance  of  such  judg- 
ment. 

On  death  of  principal  before  final  judg- 
ment such  judgment  will  be  vacated  as  to 
him,  but  not  as  to  surety  who  gave  no  reason 
why  such  fact  was  not  set  up  in  defense. 
McLaughlin  v.  State,  17  Kan.  283. 

Remission  by  governor  of  judgment  except 
as  to  fees  and  costs  is  not  ground  for  setting 
aside  the  judgment.  Brown  v.  Com.,  4  Mete. 
(Ky.)  22i. 

94.  State  v.  Woerner,  33  Mo.  216. 

95.  Execution  generally  see  Executions, 
17  Cyc.  878. 

Form  of  fieri  facias  upon  a  forfeiture  of 
recognizance  see  Schultze  v.  State,  43  Md. 
295,  297. 

96.  Howie  v.  State,  1  Ala.  113;  Minor  v. 
State,  1  Blackf.  (Ind.)  236;  Adair  v.  State, 
1  Blackf.  (Ind.)  200.  See  also  Bail,  5  Cyc. 
153;  Executions,  17  Cyc.  932. 

97.  Chumasero  v.  People,  18  111.  405. 

98.  State  v.  Stout,  11  N.  J.  L.  362. 

99.  Albee  v.  Ward.  8  Mass.  79. 

1.  Schultze  V.  State,  43  Md.  295. 

2.  Schultze  V.  State,  43  Md.  295. 

3.  Albin  v.  People,  46  111.  372. 

It  is  not  error,  however,  if  the  people  sue 
out  a  scire  facias  and  such  scire  facias  need 
not    aver    that   execution   was   not  issued 
[V,  E,  3,] 


within  a  year  and  a  day,  but  merely  that 
execution  remains  to  be  made  or  that  the 
judgment  remains  unpaid.  Albin  v.  People, 
46  111.  372. 

4.  People  V.  Skidmore,  17  Cal.  260. 

5.  Appeal  or  error  generally  see  Appeal 
AND  Ereoe,  2  Cyc.  474  et  seq. 

6.  Com.  V.  Rhoads,  9  Pa.  St.  488;  Hill  v. 
State,  27  Tex.  608.  And  see  Howie  v.  State, 
1  Ala.  113;  Bail,  5  Cyc.  153. 

7.  Howie  V.  State,  1  Ala.  113. 

8.  State  V.  Toups,  44  La.  Ann.  896,  11  So. 
524. 

9.  State  V.  Woerner,  33  Mo.  216,  holding 
that  judgment  on  a  scire  facias  awarding 
execution  is  such  a  final  judgment.  See  also 
Bail,  5  Cyc.  154. 

Judgment  merely  declaring  that  the  pen- 
alty was  adjudged  forfeited  without  deter- 
mining the  amount  is  interlocutory  and  not 
final.  Com.  v.  Teevens,  141  Mass.  577,  6 
N.  E.  756. 

No  appeal  for  state. —  In  scire  facias  upon 
a  recognizance  for  the  appearance  of  a  person 
charged  with  crime,  no  appeal  lies,  for  the 
state,  from  the  judgment  of  the  district 
court,  sustaining  a  demurrer  to  the  scire 
facias;  and  such  appeal  will  be  dismissed  on 
motion,  with  costs  against  the  state.  State 
V.  Jackson,  33  Me.  259. 

10.  Fowler  v.  Com.,  4  T.  B.  Mon.  (Ky.) 
128;  Davis  v.  Com.,  4  T.  B.  Mon.  (Ky.)  113. 

The  court  will  not  look  into  a  recognizance 
copied  into  the  record  but  not  referred  to  in 
the  bill  of  exceptions.  Davis  v.  Com.,  4  T.  B. 
Mon.  (Kv.)  113. 

11.  Com.  V,  Hughes,  13  Bush  (Ky.)  349. 
Contra,  State  v.  Toups,  44  La.  Ann.  896,  11 
So.  524,  where  the  judgment  was  reversed  on 
the  ground  that  the  record  did  not  show  that 
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3.  Questions  Reviewable.^^  The  court  on  appeal  will  not  review  matters 
which  rest  in  the  discretion  of  the  lower  court nor  the  evidence  on  which  the 
Undings  of  the  court  are  based."  Objections  not  raised  in  the  court  below  will 
not  be  considered/^  nor  will  merely  harmless  error/^  and  the  appellate  court  will 
presume  that  the  judgment  is  proper. 

4.  Decision.  The  practice  on  appeal  is  to  look  to  and  examine  the  record, 
and  if  it  is  sufficient  to  support  the  judgment  it  should  be  sustained,  although 
irregularities  and  omissions  appear  in  the  recognizance  or  the  writ.^^  Where 
reversal  of  judgment  as  to  one  defendant  would  leave  a  several  judgment  against 
joint  recognizors  the  judgment  will  be  reversed  as  to  all  with  instructions  to  enter 
a  new  judgment  m-si  and  award  new  scire  facias. -^^ 

H.  Distribution  of  Proceeds.  Distribution  of  the  proceeds  of  a  forfeited 
recognizance  must  be  made  as  required  by  statute/*^  and  the  supreme  court  cannot 
review  the  decree  of  distribution.^^ 


Recognize,  To  admit;  to  acknowledge  something  existing  before;^  to 
know;  to  recall  to  mind;  to  recollect  or  recover  the  knowledge  of  a  thing  or  per- 
son; to  acknowledge.^ 

Recollect.  To  recover  or  recall  knowledge  of;  bring  back  to  the  mind  or 
memory;  remember.^ 

Recommence.    To  begin  anew;  again  begin.* 

Recommend.  To  commend  to  the  favorable  notice  of  another;  to  commit 
to  another's  care,  confidence,  or  acceptance,  with  favoring  representations;  to 
put  in  a  favorable  light  before  any  one;  to  bestow  commendation  on.^  (See 
Recommendation.) 


the  recognizance  was  accepted  pursuant  to 
the  order  of  a  competent  judge.  See  also 
Bail,  5  Cyc.  154. 

The  recognizance  will  not  be  considered  on 
a  writ  of  error  as  after  judgment  nisi  and 
scire  facias  thereon  the  recognizance  is  not  a 
part  of  the  record.  Ditto  v.  State,  30  Miss. 
126.    And  see  Gray  r.  State,  5  Ark.  265. 

12.  Decree  of  distribution  of  proceeds  not 
reviewable  see  infra,  V,  H. 

13.  Mishler  v.  Com.,  62  Pa.  St.  55,  1  Am. 
Eep.  377. 

Review  of  remission  of  forfeiture  see  supra, 

IV,  B.  4,  b. 

14.  State  V.  Moody,  74  N.  C.  73. 

15.  Marr  v.  State,  26  Ark.  410;  Lewis  V. 
People,  18  111.  App.  76;  Adair  v.  State,  I 
Blackf.  (Ind.)  200;  Calvin  v.  State,  12  Ohio 
St.  60.    See  Bail,  5  Cyc.  155. 

Objection  that  recognizance  is  defective 
cannot  be  made  on  appeal  after  a  judgment 
nil  (licit  where  the  defect  was  amendable. 
Patterson  v.  State,  10  Ind.  296. 

General  objection  to  recognizance  will  not 
bring  up  specific  objection  that  it  was  not 
tihul.    O'Brien  v.  People,  41  III.  456. 

That  principal  was  dead  before  rendition  of 
judgment  cannot  be  notice  on  appeal.  Dean 

V.  State,  2  Sm.  &  M.  (Miss.)  200. 
Variance  between  recognizance  and  scire 

facias  cannot  be  objected  to  for  first  time  on 
ai)peal.  Welborn  People,  76  111.  516;  Brad- 
ley V.  People,  21  111.  App.  78;  Saffold  v.  State, 
60  Miss.  928,  where  the  judgment  on  scire 
facias  was  by  default.  But  see  Douthit  v. 
State,  30  Miss.  133,  holding  that  a  material 
variance  between  judgment  fiisi  and  scire 
facias  could  be  reached,  although  no  objection 


was  taken  prior  to  judgment  on  the  scire 
facias. 

16.  Mix  V.  Page,  14  Conn.  329  (failure  to 
pass  on  motion  in  arrest  of  judgment  for  in- 
sufficiency of  declaration  where  the  declara- 
tion was  sufficient)  ;  Mussulman  v.  People, 
15  111.  51  (failure  of  court  to  dispose  of  case 
as  to  co-cognizor)  ;  Votaw  v.  State,  12  Ind. 
497;  State  v.  Glaevecke,  33  Tex.  53  (incor- 
rect recital  of  recognizance  in  scire  facias 
where  such  recital  was  unnecessary). 

17.  Huggins  V.  People,  39  111.  241;  State 
V.  Riley,  34  Mo.  App.  426. 

18.  State  V.  Heed,  62  Mo.  559;  State  v. 
Piley,  34  Mo.  App.  426;  State  v.  Peyton,  32 
Mo.  App.  522.    See  Bail,  5  Cyc.  155. 

Judgment  will  be  reversed  if  there  is  a 
material  variance  between  the  recognizance, 
the  scire  facias,  and  the  judgment,  Dainger- 
field  V.  State,  4  How,  (Miss.)  658, 

19.  Robinson  v.  State,  5  Ala.  706. 

20.  Com.  V.  Becker,  1  Woodw.  (Pa.)  297. 
And  see  Kidd  v.  Com.,  16  Pa.  St.  426. 

21.  Com.  v.  Justice,  34  Pa.  St.  165. 

1.  Leak  v.  Bear,  80  N.  C.  271,  273. 

2.  Arthur  i\  Monck,  21  U.  C.  C.  P.  76,  81. 

3.  Century  Diet. 

Affirmation  of  defendant  in  an  answer  that 
he  did  not  "  recollect "  that  he  had  authorized 
any  person  to  sign  his  name  to  a  covenant 
for  title  is  not  tantamount  to  a  direct  and 
unqualified  denial  of  authority,  or  even  to  a 
declaration  that  he  did  not  "  believe  "  that  he 
had  given  sucli  authority.  Talbot  i\  Sebree, 
1  Dana  (Kv. )  56. 

4.  Linos  f  .  Flagg,  4  Conn.  581,  587. 

5.  Webster  Diet!' [quoted  in  People  v.  Wood- 
ruff, 166  N.  Y.  453,  460,  60  N.  E.  2S]. 
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Recommendation.  The  act  of  one  person  in  giving  to  another  a  favorable 
account  of  the  character,  responsibihty,  or  skill  of  a  third. ^  (Recommendation: 
Fraudulent,  see  Fraud,  20  Cyc.  14  note  36.  Of  Application  For  License,  see 
Intoxicating  Liquors,  23  Cyc.  127.  Of  Servant,  see  Master  and  Servant, 
26  Cyc.  996.  To  Mercy,  see  Criminal  Law,  12  Cyc.  697;  Homicide,  21  Cyc. 
1083.) 

Recommitment.  A  second  or  renewed  commitment ;  a  renewed  reference  to 
a  committee."^  (Recommitment:  Of  Award  to  Arbitrators,  see  Arbitration  and 
Award,  3  Cyc.  634,  769.  Of  Execution  Debtor,  see  Executions,  17  Cyc.  1525. 
Of  Report  —  Of  Commissioners,  Appraisers,  or  Viewers,  see  Eminent  Domain, 

15  Cyc.  912;  On  Reference,  see  Equity,  16  Cyc.  456;  To  Master  in  Chancery, 
Commissioner,  or  Auditor,  see  Equity,  16  Cyc.  456;  To  Referee,  see  References; 
To  Viewers,  Commissioners,  or  Other  Like  Officers  in  Proceedings  to  Establish 
Highway,  see  Streets  and  Highways.) 

Reconciliation.  The  renewal  of  amicable  relations  between  two  persons 
who  had  been  at  enmity  or  variance;  usually  implying  forgiveness  of  injuries  on 
one  or  both  sides. ^  (Reconciliation:  Admissibility  of  Evidence  of  Assault  Fol- 
lowed by,  to  Show  Self-Defense,  see  Homicide,  21  Cyc.  963  note  31.  Attempted 
as  Prerequisite  to  Divorce,  see  Divorce,  14  Cyc.  617.  Effect  of  —  On  Judgment 
Dissolving  Community,  see  Husband  and  Wife,  21  Cyc.  1700  note  85;  On  Previous 
Threats  in  Homicide  Cases,  see  Homicide,  21  Cyc.  893  note  51,  1003.  Sufficiency 
of  to  Avoid  a  Separation,  see  Husband  and  Wife,  21  Cyc.  1597  note  64.) 

Reconnaissance.    See  Connoissement,  8  Cyc.  58 1  note  48. 

Reconsider.  To  think  or  consider  the  matter  over  again  for  the  purpose 
of  passing  upon  the  matter  on  such  second  consideration.^   (See  Reconsideration.) 

Reconsideration.  The  taking  up  for  renewed  consideration  that  which 
has  been  passed  or  acted  upon  previously.^^  (Reconsideration:  Of  Award,  see 
Arbitration  and  Award,  3  Cyc.  097.  Of  Decision  —  In  Admiralty,  see  Admi- 
ralty, 1  Cyc.  893;  In  Equity,  see  Equity,  16  Cyc.  504;  Of  County  Board,  see 
Counties,  11  Cyc.  403;  Of  Master,  Commissioner,  Auditor,  or  Referee,  see  Equity, 

16  Cyc.  444;  On  Appeal  of  Writ  of  Error,  see  Appeal  and  Ejiror,  3  Cyc.  212; 
Courts,  11  Cyc.  764.  Of  Indictment  by  Grand  Jury,  see  Indictments  and 
Informations,  22  Cyc.  208.  Of  Vote  —  In  General,  see  Parliamentary  Law, 
29  Cyc.  1691;  Of  Municipal  Council,  see  Municipal  Corporations,  28  Cyc. 
340.) 

Reconstruct.    To  rebuild;  to  build  over  again;  ^1  to  construct  again;  to 


As  used  in  a  verdict  declaring  that  the  jury 
find  defendant  guilty  and  recommend  his 
sentence  to  imprisonment  for  twenty  years, 
etc.,  the  term  is  construed  as  a  sufficient 
declaration  of  the  exercise  of  discretion  by 
the  jury  in  fixing  the  period  of  imprisonment 
to  authorize  judgment  on  the  verdict.  Lewis 
V.  State^  51  Ala.  1,  4. 

When  its  use  in  a  will  is  sufficient  to  raise 
a  trust  see  Major  v.  Herndon,  78  l^j.  123, 
129;  Malim  v.  Keighley,  2  Ves.  Jr.  333,  335, 
30  Eng.  Reprint  659.    See  also  Teusts. 

When  construed  as  advice  and  not  as  ob- 
ligatory see  In  re  Whitcomb,  86  Cal.  265,  274, 
24  Pac.  1028.  See  also  Eberhardt  v.  Perolin, 
48  N.  J.  Eq.  592,  590,  23  Atl.  501. 

6.  Black  L.  Diet. 

As  equivalent  to  "prescription"  see  31 
Cyc.  1166  note  70. 

7.  Century  Diet. 

The  words  "  recommit  "  and  "  imprison," 

as  used  in  a  statute  providing  that  any  per- 
son recommitting  or  imprisoning  any  person 
who  shall  have  been  discharged  on  habeas 
corpus  shall  be  guilty  of   a  misdemeanor. 


refer  to  courts  or  magistrates,  and  imply 
some  judicial  or  ministerial  act  on  tlieir 
part,  and  do  not  extend  to  proceedings  be- 
tween parents  for  the  custody  of  an  infant 
child.  Beyer  v.  Vanderkuhlen,  48  Wis.  320, 
322,  4  N.  W.  354. 

8.  Black  L.  Diet. 

It  is  sometimes  used  in  the  law  of  divorce 
as  a  term  synonymous  or  analogous  to  "  con- 
donation."   Black  L.  Diet. 

9.  Oaklev  v.  Atlantic  City,  63  N.  J.  L. 
127,  131,  44  Atl.  651.  See  also  Lake  v.  Ocean 
City,  62  K  J.  L.  160,  162,  41  Atl.  427. 

A  resolution  adopted  by  the  city  council 
that  a  certain  ordinance  theretofore  enacted 
"  be  reconsidered  "  does  not  amount  to  a  re- 
peal of  such  ordinance.  Ashton  v.  Rochester, 
60  Sun  (N.  Y.)  372,  377,  14  N.  Y.  Suppl. 
855. 

10.  Century  Diet.;  Webster  Diet,  [both 
quoted  in  People  v.  Delaware  County,  48 
N.  Y.  App.  Div.  428,  432,  63  N.  Y.  Suppl. 
317]. 

11.  Covington  v.  Bullock,  103  S.  W.  276, 
278,  31  Ky.  L.  Rep.  688. 
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rebuild;  to  construct  again;  to  rebuild;  to  form  again  or  anew/""^  (See 
Reconstruction.) 

Reconstruction.  A  construction  again  of  what  had  j&rst  been  constructed ;  ^* 
the  act  of  constructing  again.^^  (Reconstruction:  Of  Governments  of  States,  see 
Constitutional  Law,  8  Cyc.  750  note  44;  States.) 

Reconvention.  See  Recoupment,  Set-Off,  and  Counter-Claim,  pos^,  p.  618. 

RECONVENTIONAL  demand,  a  demand  that  a  defendant  in  a  suit  is  per- 
mitted by  a  courtesy  of  the  law  to  engraft  on  the  main  action,  though  it  is  requisite, 
when  the  parties  reside  within  the  same  jurisdiction,  that  the  demand  in  recon- 
vention should  be  necessarily  connected  with  and  incidental  to  the  principal 
demand.^^    (See  Recoupment,  Set-Off,  and  Counter-Claim,  pos^,  p.  618.) 

Reconversion.    See  Conversion,  9  Cyc.  853. 

Reconveyance,  a  transfer  of  realty  back  to  the  original  or  former  grantor.^^ 
(Reconveyance:  Action  For  by  Guardian,  see  Insane  Persons,  22  Cyc.  1184 
note  45.  As  Champertous,  see  Champerty  and  Maintenance,  6  Cyc.  879.  By 
Grantee  in  Deed,  see  Deeds,  13  Cyc.  724.  Certainty  of  Award  Directing,  see 
Arbitration  and  Award,  3  Cyc.  709  note  73.  Contract  For  as  Rendering  an 
Absolute  Deed  a  Mortgage,  see  Mortgages,  27  Cyc.  998.  Effect  of  Fraud  in 
Procuring  on  Foreclosure,  see  Mortgages,  27  Cyc.  1396  note  50.  Necessity  For 
on  Performance  of  Condition  Where  Absolute  Deed  Was  Given  as  Mortgage,  see 
Mortgages,  27  Cyc.  1030  note  66.  Presumption  of  From  Lapse  of  Time,  see 
Mortgages,  27  Cyc.  1396  note  50.) 

Record.  To  recite,  repeat,  to  transcribe;  to  preserve  the  memory  of,  by 
committing  to  writing,  to  printing,  to  inscription,  or  the  like;  to  make  note  of.^^ 
(See  Records,  pos^,  p.  577;  Register;  Registers  op  Deeds.) 


12.  Century  Diet,  [quoted  in  Contas  v. 
Bradford,  206  Pa.  St.  291,  295,  55  Atl.  989]  ; 
Standard  Diet,  [quoted  in  Farralier  v. 
Keokuk,  11  Iowa  310,  313,  82  N.  W.  773]  ; 
Webster  Diet,  [quoted  in  Farralier  v.  Keokuk, 
supra;  McMillan  v.  Payne  County,  14  Okla. 
659,  665,  79  Pac.  898]  ;  Norristown  v.  Norris- 
town  Pass.  R.  Co.,  9  Pa.  Co.  Ct.  98,  100. 

13.  Webster  Diet,  [quoted  in  Contas  v. 
Bradford,  206  Pa.  St.  291,  295,  55  Atl.  989]. 

Where  an  ordinance  granted  to  a  street 
railway  the  right  to  use  the  streets  on  con- 
dition that  it  should  "  reconstruct  the  said 
streets  with  the  same  kind  of  material  used 
by  the  borough  on  the  remaining  portion  of 
the  streets,"  the  company  complied  with  the 
ordinance  by  reconstructing  the  street,  which 
M'as  tlien  macadamized,  with  the  same  material 
used  on  the  remaining  portion,  and  was  not 
liable  to  part  of  the  expense  of  a  pavement 
with  Belgian  blocks  subsequently  made  by 
the  borough.  Norristown  v.  Norristown  Pass. 
K.  Co.,  9  Pa.  Co.  Ct.  98,  100. 

A  building  is  properly  said  to  be  recon- 
structed when  it  is  rebuilt  or  restored  to  its 
"rigiiial  condition  after  having  been  wholly 
or  y)artially  demolished.  Vincent  v.  Frelich, 
50  La.  Ann.  378,  382,  23  So.  373,  69  Am.  St. 
Kep.  436. 

An  obligation  to  "  repair  "  does  not  impose 
•the  liability  to  "reconstruct."  Western  Pav- 
ing, etc.,  Co.  V.  Citizens'  St.  R.  Co.,  128  Ind. 
525,  5.34,  26  N.  E.  188,  28  N.  E.  88,  25  Am. 
St.  Rep.  462,  10  L.  R.  A.  770;  State  v.  Cor- 
rigan  Cnnsol.  St.  R.  Co.,  85  Mo.  263,  277,  55 
Am.  Rep.  361. 

The  meaning  of  the  term  is  not  limited 
to  Iho  erection  of  a  new  building  on  the  site 
of  an  old  one,  but  under  a  contract  to  remove 


and  reconstruct  a  building  may  include  the 
duty  to  rebuild  on  the  new  site  where  the  old 
house  was  blown  down  by  a  storm  before 
removal.  Allen  County  Bd.  of  Education  v. 
Townsend,  63  Ohio  St.  514,  522,  59  N.  E. 
223,  52  L.  R.  A.  8G8. 

One  who  buys  burned-out  electric  lamps 
and  filaments  and  repairs  them,  inserting 
new  filaments,  reconstructs,  and  not  merely 
repairs,  such  lamps.  Gen.  Electric  Co.  v.  Re- 
New  Lamp  Co.,  121  Fed.  164,  165. 

14.  Bell  V.  Maish,  137  Ind.  226,  229,  36 
N.  E.  358,  1118,  where  it  is  said  that  it  is  but 
a  form  of  "  construction." 

15.  Goodyear  Shoe  Mach.  Co.  v.  Jackson, 
112  Fed.  146,  150,  50  C.  C.  A.  159,  55  L.  R.  A. 
692. 

Where  a  pavement  was  taken  up,  the  grade 
changed,  and  new  sand  was  used,  and  part  of 
the  bricks  used  in  relaying  were  new  ones, 
there  was  a  "  reconstruction "  a.nd  not  a 
'•'repair."  Levi  r.  Covne,  57  S.  W.  790,  791, 
22  Kv.  L.  Rep.  493.'  See  also  Rackliflfe  v. 
Duncan,  130  Mo.  App.  695,  108  S.  W.  1110. 

16.  Suberville  r.  Adams,  47  La.  Ann.  68, 
09,  16  So.  652. 

17.  Anderson  L.  Diet. 

18.  Montgomery  Beer  Bottling  Works  r. 
Gaston.  126  Ala.  425,  448.  28  'So.  497,  85 
Am.  St.  Rep.  42,  51  L.  R.  A.  306. 

19.  Webster  Diet,  [quoted  in  Seaboard  Air- 
Line  R.  Co.  r.  Memory,  126  Ga.  183,  185,  55 
S.  E.  15]. 

A  synonym  of  "  register "  see  INfanehester 
Bldg.,  etc.,  Assoc.  v.  Beardslev,  (N.  J.  Ch. 
1907)  66  Atl.  L  4. 

As  used  in  a  statute  providing  for  the  ac- 
ceptance and  record  of  the  report  of  commis- 
sioners appointed  to  set  off  dower  in  the  pro- 
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RECORDARI.  a  substitute  for  an  appeal  from  a  judgment  of  a  court  not  of 
record,  where  the  appeal  has  been  lost  by  fraud  or  accident. (See  Justices  of 
THE  Peace,  24  Cyc.  766.) 

RECORDA  sunt  vestigia  VETUSTATIS  ET  VERITATIS.    a  maxim  meaning) 
Records  are  the  traces  of  antiquity  and  of  truth."  ; 

Recordation.  A  species  of  promulgation  of  the  private  law  of  the  act  or  con- 
tract producing  it.^^    (See  Records,  "post,  p.  577,  and  Cross-References  Thereunder.) 

Recorder.  A  judicial  officer  in  many  cities,  whose  jurisdiction  is  chiefly, 
confined  to  the  trial  of  criminal  prosecutions.^^  (Recorder:  As  Municipal  Officer, 
see  Municipal  Corporations,  28  Cyc.  787  note  12.  Authority  —  To  Admin- 
ister Oath,  see  Oaths  and  Affirmations,  29  Cyc.  1303;  To  Take  Acknowledg- 
ment, see  Acknowledgments,  1  Cyc.  546;  To  Take  Affidavit,  see  Affidavits, 
2  Cyc.  9  note  33.  Conferring  Judicial  Power  on,  see  Constitutional  Law,  8 
Cyc.  860.  Criminal  Jurisdiction,  see  Criminal  Law,  12  Cyc.  201.  Of  Deeds 
and  Other  Written  Instruments,  see  Registers  of  Deeds,  "post,  p.  577.) 

Recording.  Copying  an  instrument  into  the  public  records  in  a  book  kept 
for  that  purpose  by  or  under  the  superintendence  of  the  officer  appointed  there- 
for.^* (Recording:  Agricultural  Lien,  see  Agriculture,  2  Cyc.  61.  As  Delivery 
of  Chattel  Mortgage,  see  Chattel  Mortgages,  6  Cyc.  1008.  Assignment  —  In 
General,  see  Assignments,  4  Cyc.  63;  For  Benefit  of  Creditors,  see  Assignments 
For  Benefit  of  Creditors,  4  Cyc.  156,  163;  Of  Chattel  Mortgage,  see  Chattel 
Mortgages,  7  Cyc.  57;  Of  Insolvent  Corporation,  see  Corporations,  10  Cyc. 
1242.  Brand  or  Mark,  see  Animals,  2  Cyc.  325.  Chattel  Mortgage,  see  Chattel 
Mortgages,  6  Cyc.  1062.  Delivery  of  Mortgaged  Chattel  as  Substitute  For,  see 
Chattel  Mortgages,  6  Cyc.  1054.  Incorporation,  see  Corporations,  10  Cyc. 
228.  Instrument  of  Adoption,  see  Adoption  of  Children,  1  Cyc.  925.  Logging 
Lien,  see  Logging,  25  Cyc.  1588.  Mechanic's  Lien,  Mode  and  Sufficiency  of,  see 
Mechanics'  Liens,  27  Cyc.  133.  Mortgage,  see  Mortgages,  27  Cyc.  1155.  Notice 
of  Foreclosure  of  Chattel  Mortgage,  see  Chattel  Mortgages,  7  Cyc.  96.  Order 
of  County  Board,  see  Counties,  11  Cyc.  533  note  57.) 

Recording  ACTS=    See  Records,  post,  p.  577. 


bate  court,  the  term  is  used  in  the  sense  of 
"  confirm,"  that  is,  if  the  assignment  of 
dower  by  the  commissioners  is  satisfactory  to 
the  judge,  then  he  should  accept  and  record 
the  same.  Serry  v.  Curry,  26  Nebr.  353,  363, 
42  N.  W.  97. 

To  record  an  abstract  in  a  judgment  record 
means  to  transcribe  it  upon  tiie  book  required 
to  be  kept  for  that  purpose,  and  when  the 
abstract  is  transcribed  the  act  of  recording 
is  complete.  Vidor  v.  Eawlins,  93  Tex.  259, 
261,  54  S.  W.  1026. 

"  The  word  *  recorded '  in  ordinary  usage 
signifies  copied  or  transcribed  into  some  per- 
manent book."  Cady  v.  Purser,  131  Cal.  552, 
557,  63  Pac.  844,  82  Am.  St.  Rep.  391. 

20.  Critcher  v.  McCadden,  64  N.  C.  262, 
263. 


21.  Peloubet  Leg.  Max.  Iciting  Rolle 
296]. 

22.  Co-Tiongco  v.  Co-Guia,  1  Philippine 
210,  212. 

23.  Anderson  L.  Diet,  [quoted  in  Eoc  p. 
Baxter,  3  Cal.  App.  716,  86  Pac.  998]. 

24.  Anderson  L.  Diet,  [quoted  in  Cady  v. 
Curser,  131  Cal.  552,  557,  63  Pac.  844,  82 
Am.  St.  Rep.  391]. 

"A  stenographer  is  *  recording  *  the  evidence 
when  he  is  taking  it  down  in  shorthand,  al- 
though he  is  not  making  a  record  thereof 
which  is  intelligible  to  those  who  are  not 
versed  in  the  system  of  shorthand  which  he 
uses,  and  even  though  no  one  but  himself  may 
be  able  to  read  his  shorthand  notes."  Sea- 
board Air-Line  R.  Co.  v.  JMemory,  126  Ga. 
183,  185,  65  S.  E.  15. 


RECORDS 


Edited  by  James  A.  Gwyn* 


L  Definition  and  Nature,  585 
n.  Record  Books  and  Index,  sse 

A.  Record  Books,  586 

B.  Index,  586 

1.  Purpose,  586 

2.  Necessity,  586 

3.  Making  of  Index,  586 

a.  Who  May  Make,  586 

b.  Character  and  Sufficiency,  586 

c.  Compensation  For  Making,  587 

d.  Liability  For  Improper  Making,  587 

4.  Effect  of  Loss,  587 

III.  FILING  AND  Recording  written  instruments,  587 

A.  Filing,  587 

1.  In  General,  587 

2.  Place,  587 

3.  T'me,  587 

4.  Deposit  For  Filing,  588 

a.  TFt7/i  Whom  Deposited,  588 

b.  Effect  of  Indorsement  on  Instrument,  588 

5.  Payment  of  Fee,  588 

B.  Recording,  588 

1.  Instruments  Entitled  to  Be  Recorded,  588 

2.  Requisites  and  Validity,  588 

a.  General,  588 

b.  T^/io  ilfa?/  Record,  589 

c.  Notation  For  Record,  590 

IV.  CUSTODY  AND  CARE  OF  RECORDS,  590 

V.  CORRECTION  AND  CANCELLATION  OF  RECORDS,  590 

A.  Correction,  590 

1.  Defects  Amendable,  590 

2.  By  Whom  Made,  591 

3.  How  Made,  591 

4.  Presumptions  Regarding,  591 

5.  £^ifec^,  592 

B.  Cancellation  or  Surrender,  592 

VI.  Access  to,  inspection,  and  Use  of  records,  592 

A.  Right  to  Inspect  or  Use,  592 

1.  In  General,  592 

2.  Particular  Persons,  593 

a.  Abstracters  of  Title,  593 

b.  Corporator  of  Municipal  Corporation,  593 

c.  Dealers  in  Tax  Titles,  594 

d.  Indicted  Persons,  594 

e.  Insurers  of  Titles,  594 


T,^!nV^"*t*'''°- 16  Cyc.  548;  "Estatea,'M6  Cyc.  595;  "Ferries,'^  19  Cyc.  491  ;  "Juries,"  24  Cyc.  82. 
joini  author  of    Easements,"  14  Uyc.  1134 ;  "  Forcible  Entry  and  Detainer,"  19  Cyc.  1108 ;  "  Railroads,"  33  Cyc.  1. 
[  37  ]  577 


578    [34  Cye.] 


BECOEDS 


f.  Litigants  and  Attorneys,  594 

g.  Publishers,  594 

h.  Taxpayers,  594 

B.  Requiring  Fee  For  Privilege,  594 

C.  Regulations  as  to  Inspection  or  Use,  595 

D.  Refusal  of  Privilege,  595 

1.  When  Proper,  595 

2.  Remedy  For  Wrongful  Refusal,  595 

VIL  Withdrawal  of  Records  or  Papers  from  Office  or  Files,  596 

A.  Right  to  Withdraw  or  Remove,  596 

1.  In  General,  596 

2.  Judicial  Records,  596 

B.  Effect  of  Withdrawal  or  Removal,  597 

C.  Proceedings  For  Restoration,  597 

VIIL  Registration  of  Land  Titles,  597 

A.  In  General,  597 

B.  Constitutionality  of  Statutes,  598 

C.  Procedure,  600 

1.  In  General,  600 

2.  Before  Examiner  of  Title,  601 

3.  Parties,  601 

4.  Presumptions  and  Burden  of  Proof,  602 

5.  Evidence,  602 

a.  Admissibility,  602 

b.  Weight  and  Sufficiency,  603 

6.  Hearing  and  Decree,  603 

7.  Appeal  and  Error,  603 

D.  Operation  and  Effect  of  Registration,  605 

IX.  Supplying  lost  or  Destroyed  Records,  eoe 

A.  Nature,  Grounds,  and  Right  of  Restoration,  606 

B.  Jurisdiction,  606 

C.  Mode  of  Restoration  and  Proceedings,  607 

1.  In  General,  607 

2.  Notice  of  Motion  or  Application,  608 

3.  Parties,  609 

4.  Pleading,  609 

5.  Evidence,  609 

6.  TnaZ  anc?  Judgment,  610 

7.  Review,  610 

D.  Operation  and  Effect,  610 

Xc  Establishment  of  Title  Evidenced  by  Lost  or  Destroyed 
Record,  6ii 

A.  In  General,  611 

B.  Jurisdiction,  611 

C.  Parties,  612 

D.  Pleading  and  Affidavit,  612 

E.  Burden  of  Proof,  613 

F.  Evidence,  613 

G.  Hearing,  Decree,  and  Relief  Granted,  614 

XL  Construction,  Operation,  and  Effect  of  Records,  614 
Xll.  Offenses  Incident  to  records,  615 

A.  In  General,  615 

B.  Indictment  or  Information,^!^ 

C.  Evidence,  617 


BEGORDS 


[34  Cycc]  579 


CROSS-REFERENCES 

Tor  Matters  Relating  to: 

Constitutionality  of  Registration  Acts,  see  Constitutional  Law,  8  Cyc, 
891,  908. 

Estoppel  by  Record,  see  Estoppel,  16  Cyc.  684. 

Forgery  by  False  Records  or  Alteration  of  Records,  see  Forgery,  19  Cyc. 
1385. 

Liability  of  Recording  Officer  and  His  Bondsmen  For  Negligence  or  Mis- 
conduct in  Recording,  see  Registers  of  Deeds. 
Public  Records  as  Equivalent  For  Writing  Required  by  Statute  of  Frauds, 

see  Frauds,  Statute  of,  20  Cyc.  253. 
Recorders  and  Registers  of  Deeds,  see  Registers  of  Deeds. 
Records : 
As  Affecting  Priorities: 
Between : 
Assignee : 

For  Benefit  of  Creditors  and  Mortgagees,  Bona  Fide  Purchasers; 
Creditors,  Etc.,  see  Assignments  For  Benefit  of  Creditors, 
4  Cyc.  266. 

In  Bankruptcy  and  Claimants  Under  Chattel  Mortgage  or  Deed  of 

Trust,  see  Bankruptcy,  5  Cyc.  384. 
Of  Recorded  Mortgage  and  Prior  Unrecorded  Mortgage,  see  Mort- 
gages, 27  Cyc.  1300. 
Assignments,  see  Assignments,  4  Cyc.  75. 
Chattel  Mortgages: 

And  Claimants  Thereunder,  see  Chattel  Mortgages,  7  Cyc.  46. 
And  Subsequent  Mortgagees,  Purchasers,  or  Creditors,  see  Chattel 
Mortgages,  6  Cyc.  1020. 
Conveyances  and  Judgment  Liens,  see  Judgments,  23  Cyc.  1383. 
Deeds  and  Attachments,  see  Attachment,  4  Cyc.  638. 
Executions  and  Unrecorded  Mortgages,  see  Executions,  17  Cyc.  1066. 
Landlord's  Lien  and  Lien  of  Mortgage,  see  Landlord  and  Tenant, 
24  Cyc.  1262. 

Mechanic's  Lien,  see  Mechanics'  Liens,  27  Cyc.  230. 
Mortgages  and  Claimants  Thereunder  or  Adverse  Thereto,  see  Mort- 
gages, 27  Cyc.  1167. 
Of  Record  of  Assignments  of  Mortgages,  see  Mortgages,  27  Cyc.  1302. 
As  Evidence  and  Evidence  Affecting  Records: 
Admissibility : 

Of  Copies  of  Acknowledged  Instruments,  see  Acknowledgments, 
1  Cyc.  520. 

Of  Instruments  Not  Properly  Acknowledged,  see  Acknowledgments, 
1  Cyc.  519. 

Of  Judicial  Records  to  Show  Payment,  see  Payment,  30  Cyc.  1288. 
Of  Record  Copies  of  Unacknowledged  Instruments,  see  Acknowledg- 
ments, 1  Cyc.  520. 
Of  Record  of  Lien  Claim  or  Statement  in  Suit  to  Enforce  Mechanic's 
Lien,  see  Mechanics'  Liens,  27  Cyc.  74. 
Ancient  Private  and  Public  Records  as  Evidence,  see  Evidence.  17  Cyc^ 

446. 
As  Evidence: 

In  Proceedings  to  Amend  or  Correct  Judgment,  see  Judgments,  23 
Cyc.  888. 

Of  Existence  of  Highway,  see  Streets  and  Highways. 
Of  Marriage,  see  Marriage,  26  Cyc.  884. 
Best  and  Secondary  Evidence: 
Generally,  see  Evidence,  1 7  Cyc.  497. 
In  Criminal  Prosecution,  see  Criminal  Law,  12  Cyc.  434, 
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For  Matters  Relating  to  —  {continued) 
Records  —  {continued) 
As  Evidence  and  Evidence  Affecting  Records  —  {continued) 
Competency  of  Records: 

As  Affected  by  Failure  to  Affix  Internal  Revenue  Stamps,  see  Internal 

Revenue,  22  Cyc.  1625. 
Judicial  Admissions,  see  Evidence,  16  Cyc.  964. 
Judicial  Records,  see  Evidence,  17  Cyc.  299. 
Official  Records,  see  Evidence,  17  Cyc.  306. 

Of  Justice  on  Trial  of  Cause  Anew  on  Appeal  From  Justices  of  the 
Peace,  see  Justices  of  the  Peace,  24  Cyc.  740. 

Original  Record  to  Prove  Corporate  Existence,  see  Corporations,, 
10  Cyc.  1347. 

Plats,  Necessity  of  Recording,  see  Evidence,  17  Cyc.  431. 
Public  Records,  see  Evidence,  17  Cyc.  296. 

Records  of  Conveyances  and  Other  Private  Writings,  see  Evidence, 
17  Cyc.  363. 

Records  of  Deed  to  Prove  Existence  of  Original,  see  Deeds,  13  Cyc.  595. 

Survey  in  Boundary  Proceedings,  see  Boundaries,  5  Cyc.  964. 
Conclusiveness  and  Effect: 

Of  Judicial  Admissions,  see  Evidence,  16  Cyc.  1048. 

Of  Records  of  Finding  of  Grand  Jury,  see  Indictments  and  Informa- 
tions, 22  Cyc.  212. 
Corporate  Records  as  Evidence,  see  Evidence,  17  Cyc.  401. 
Evidence  as  to  Filing  Notice  of  Mechanic's  Lien  in  Suit  For  Enforcement 

Thereof,  see  Mechanics'  Liens,  27  Cyc.  418. 
Exemplifications,  'Transcripts,  and  Certified  Copies  as  Evidence,  see 

Evidence,  17  Cyc.  326,  336. 
Failure  to  Record  Instruments  as  Evidence  of  Fraud,  see  Fraudulent 

Conveyances,  20  Cyc.  446. 
In  Criminal  Prosecutions,  see  Criminal  Law,  12  Cyc.  833. 
Judicial  Notice  of  Records,  see  Evidence,  17  Cyc.  915. 
Of  Former  Trial  or  Proceedings  as  Evidence  in  Actions  For  Malicious 

Prosecution,  see  Malicious  Prosecution,  26  Cyc.  94. 
Operation  in  Other  States  of  Judgments  of  State  Courts,  Record  of 

Judgment  as  Evidence  of  Jurisdiction,  see  Judgments,  23  Cyc.  1568. 
Parol  Evidence: 

In  General,  see  Evidence,  17  Cyc.  567. 

Alteration,  see  Evidence,  17  Cyc.  640. 

Date  of  Recording,  see  Evidence,  17  Cyc.  740. 

Judicial  Records,  see  Evidence,  17  Cyc.  571. 

Official  Records,  see  Evidence,  17  Cyc.  571,  581, 
Production,  Authentication,  and  Effect: 

In  General,  see  Evidence,  17  Cyc.  425,  431,  457. 

Proof  of  Record  of  Instrument  Preliminary  to  Introduction  in  Evi- 
dence, see  Evidence,  17  CyC.  498. 

Recitals  of  Record  as  to  Appointment  and  Qualification  of  Special  or 
Substitute  Judge,  see  Judges,  23  Cyc.  608. 

Record  as  Dispensing  With  Proof  of  Execution  of  Instruments  Offered 
in  Evidence,  see  Evidence,  17  Cyc.  337. 

Record  of  Conviction  of  Crime  as  Evidence  in  Civil  Action,  see  Judg- 
ments, 23  Cyc.  1348. 

Record  of  Documents  Offered  in  Evidence,  as  Affecting  Their  Admis- 
sibility, see  Evidence,  17  Cyc.  348. 

Record  of  Marriage  or  Divorce  as  Evidence  of  Marriage,  see  Bigamy, 
5  Cyc.  702. 

Unofficial  Records  as  Evidence,  see  Evidence,  17  Cyc.  363. 
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For  Matters  Relating  Relating  to  —  (continued) 
Records  —  {continued) 
As  Evidence  and  Evidence  Affecting  Records  —  (continued) 
Production,  Authentication  and  Effect  —  (continued) 

Unrecorded  Instruments  as  Evidence,  see  Evidence,  17  Cyc.  348. 
As  Notice: 
Assignment: 

Generally,  see  Assignments,  4  Cyc.  59. 

For  Benefit  of  Creditors,  see  Assignments  For  Benefit  of  Credit- 
ors, 4  Cyc.  156. 

Charging  Insurers  With  Knowledge  or  Notice  of  Encumbrances,  see 

Fire  Insurance,  19  Cyc.  807. 
Chattel  Mortgage,  see  Chattel  Mortgages,  6  Cyc.  1062. 
Instruments  Defectively  Acknowledged,  see  Acknowledgments,  1  Cyc. 

518. 

Mortgages,  see  Mortgages,  27  Cyc.  1155. 
Of: 

Party-Wall  Agreement,  see  Party- Walls,  30  Cyc.  795. 
Pendency  of  Action,  see  Lis  Pendens,  25  Cyc.  1463. 
Title  on  Right  to  Assert  Estoppel,  see  Estoppel,  16  Cyc.  684. 
Record : 

Of  Attachment  as  Notice,  see  Attachment,  4  Cyc.  596. 
Of  Judgment  as  Notice,  see  Judgments,  23  Cyc.  630. 
To: 

Attaching  Creditors,  see  Attachment,  4  Cyc.  596. 
Bona  Fide  Holder  or  Purchaser: 

Of  County  Bonds,  see  Counties,  11  Cyc.  568. 

Of  Municipal  Bonds,  see  Municipal  Corporations,  28  Cyc,  1608, 
1634. 
Purchasers: 

Of  Land,  see  Vendor  and  Purchaser. 
Of  Personal  Property,  see  Sales. 
Unacknowledged  Recorded  Instruments,  see  Acknowledgments,  1 
Cyc.  518. 
In  Appellate  Court: 

In  General,  see  Appeal  and  Error,  2  Cyc.  1025,  3  Cyc.  23. 
In  Actions  on  Insurance  Policies,  see  Accident  Insurance,  1  Cyc.  304; 
Fire  Insurance,  19  Cyc.  973;  Life  Insurance,  25  Cyc.  956;  Mutual 
Benefit  Insurance,  29  Cyc.  256. 
In  Criminal  Proceedings,  see  Criminal  Law,  12  Cyc.  833. 
In  Forcible  Entry  and  Detainer,  see  Forcible  Entry  and  Detainer, 
19  Cyc.  1191. 

In  Habeas  Corpus  Proceedings,  see  Habeas  Corpus,  21  Cyc.  343. 
In  Insolvency  Proceedings,  see  Insolvency,  22  Cyc.  1359. 
In  Mandamus  Proceedings,  see  Mandamus,  26  Cyc.  506. 
In  Partition  Proceedings,  see  Partition,  30  Cyc.  329. 
In  Proceedings: 

Before  Arbitrators,  see  Arbitration  and  Award,  3  Cyc.  766. 

On  Claims  Concerning  Decedent's  Estate,  see  Executors  and  Admin- 
istrators, 18  Cyc.  517. 

To  Establish  Highways,  see  Streets  and  Highways. 
Of  Justices  of  the  Peace  to  Review  Proceedings  Had  Before  Them,  see 

Justices  of  the  Peace,  24  Cyc.  633,  698. 
On  Certiorari,  see  Certiorari,  6  Cyc.  840. 
On  Review: 

Of  Decree  or  Judgment  of  Foreclosure,  see  Mortgages,  27  Cyc. 
1678o 
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For  Matters  Relating  to  —  (continued) 
Kecords  —  (continued) 

In  Appellate  Court  —  (continued) 
On  Review  —  (continued) 

Of  Proceedings  to  Enforce  Meclianic's  Lien,  see  Mechanics'  Liens, 
27  Cyc.  455. 

Supplying  Lest  Pleadings  on  Trial  of  Cause  Anew  on  Appeal  From 
Justices  of  the  Peace,  see  Justices  of  the  Peace,  24  Cyc.  730. 
Li  Judicial  Proceedings: 

Amendment  of  Record  of  Bail-Bond  in  Civil  Action,  see  Bail,  5  Cyc.  60. 

As  to  Jurors  or  Jury,  see  Juries,  24  Cyc.  222,  240,  369,  373. 

Attachment  of  Property,  see  Attachment,  4  Cyc.  596,  618. 

Bankruptcy  Proceedings,  see  Bankruptcy,  5  Cyc.  277. 

Bastardy  Proceedings,  see  Bastards,  5  Cyc.  654. 

Certification  by  Deputy  Clerk,  see  Clerks  of  Courts,  7  Cyc.  223. 

Criminal  Proceedings: 

Jurisdiction  of   Criminal  Prosecution  to  Be  Shown  by  Record,  see 

Criminal  Law,  12  Cyc.  288. 
Preliminary  Examination  of  Accused,  see  Criminal  Law,  12  Cyc.  320, 
328. 

Record  of  Indictment,  Presentment,  or  Information,  see  Indictments 

AND  Informations,  22  Cyc.  210,  212. 
Summary  Trial  of  Accused,  see  Criminal  Law,  12  Cyc.  321. 
Transmission  of  Record  or  Transcript  on  Change  of  Venue  in  Criminal 

Prosecutions,  see  Criminal  Law,  12  Cyc.  251. 
Verdict  in  Criminal  Prosecutions,  see  Criminal  Law,  12  Cyc.  686. 
Waiver  of  Jury  Trial,  see  Juries,  24  Cyc.  153. 
Duty  of  Clerk  to  Make  and  Keep  Judicial  Records,  see  Clerks  of  Courts, 
7  Cyc.  222. 

Execution,  see  Executions,  17  Cyc.  934,  997,  1264,  1373,  1386,  1564. 
Fees  of  Clerks  of  Courts,  see  Clerks  of  Courts,  7  Cyc.  208. 
Forfeiture  of  Bail-Bond  in  Criminal  Prosecution,  see  Bail,  5  Cyc.  130. 
Guardianship  Proceedings  or  Removal,  see  Guardian  and  Ward,  21 
Cyc.  56. 

In  Admiralty,  see  Admiralty,  1  Cyc.  907. 
In  Naturalization,  see  Aliens,  2  Cyc.  115. 
Insolvency  Proceedings,  see  Insolvency,  22  Cyc.  1294. 
Judgments : 

In  General,  see  Judgments,  23  Cyc.  847. 

In  Criminal  Proceedings,  see  Criminal  Law,  12  Cyc.  700;  Homicide, 
21  Cyc.  1082. 

Production  of  Copy  of  Record  or  Docket  of  Judgment  on  Redemption 
by  Judgment  Creditor  From  Execution  Sale,  see  Executions,  17 
Cyc.  1334. 

Record  of,  as  Affecting  Judgment  Lien,  see  Judgments,  23  Cyc. 
1353. 

Reentry  or  Restoration  of  Lost  or  Destroyed  Judgments,  see  Judg- 
ments, 23  Cyc.  851. 
Judicial  Records,  see  Courts,  11  Cyc.  762. 

Jurisdiction  of  One  Court  as  to  Records  of  Another  Court,  see  Courts,  11 
Cyc.  763. 

Letters  of  Administration,  see  Executors  and  Administrators,  18 
Cyc.  138. 

Mode  of  Objection  For  Defects,  Apparent  of  Record,  see  Abatement  and 

Revival,  1  Cyc.  127. 
Necessity  and  Sufficiency  of  Record  to  Maintain  Scire  Facias  on  Forfeited 

Bail-Bond  in  Criminal  Prosecution,  see  Bail,  5  Cyc.  139. 
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For  Matters  Relating  to  —  ^continued) 
Records  —  {continued) 

In  Judicial  Proceedings  —  (continued) 
On  Certiorari,  see  Certiorari,  6  Cyc.  804,  840. 

Order  Foi  Service  of  Process  by  Publication,  see  Process,  32  Cyc.  480. 
Pleading: 

Matters  of  Record  and  Pleadings  Relating  to  Records,  see  Pleading, 
31  Cyc.  47. 

Matters  of  Record  as  Affecting  Judgment,  see  Judgments,  23  Cyc. 
1526. 

Reference  to  Court  Records  as  Exhibits  in  Equity,  see  Equity,  16  Cyc. 
236,  290,  302. 
Probate  Courts,  see  Courts,  11  Cyc.  798. 
Proceedings : 

Before  Arbitrator,  see  Arbitration  and  Award,  1  Cyc.  636. 
Before  Justice,  see  Justices  of  the  Peace,  24  Cyc.  633. 
By  Writ  or  Action  of  Review,  see  Review. 
Public  or  Judicial  Records  as  Subject  of  Mandamus,  see  Mandamus,  26 
Cyc.  288. 

Recitals  Showing  Revival  of  Action  on  Death  of  Party,  see  Abatement 

and  Revival,  1  Cyc.  112. 
Rules  of  Court,  see  Courts,  11  Cyc.  739. 

Setting  Out  Record  of  Proceedings  in  Which  Oath  Was  Administered  in 
Indictment  and  Information  For  Perjury,  see  Perjury,  30  Cyc.  1427. 

To  Show  Jurisdiction  of  Federal  Courts,  see  Courts,  11  Cyc.  855. 

Verdict,  see  Criminal  Law,  12  Cyc.  686;  Trial. 
Of  Particular  Instruments: 

Acknowledgments,  see  Acknowledgments,  1  Cyc.  518. 

Action  Against  Register  For  Failure  to  Record  Marriage  License,  see 
Marriage,  26  Cyc.  851. 

Agricultural  Liens,  see  Agriculture,  2  Cyc.  61. 

Assessment  Rolls,  see  Taxation. 

Assignment : 

Generally,  see  Assignments,  4  Cyc.  59. 

For  Benefit  of  Creditors,  see  Assignments  For  Benefit  of  Creditors, 
4  Cyc.  156. 
Bills  of  Sale,  see  Sales. 
Bonds,  see  Bonds,  5  Cyc.  583. 

Chattel  Mortgages,  see  Chattel  Mortgages,  6  Cyc.  1062. 
Contracts : 

For  Cutting  and  Hauling  Logs,  see  Logging,  25  Cyc.  1554,  1559. 
For  Sale  of  Land,  see  Vendor  and  Purchaser. 
Deeds  and  Conveyances: 
Generally,  see  Deeds,  13  Cyc.  594. 

By  or  to  Husband  or  Wife,  see  Husband  and  Wife,  21  Cyc.  1293. 

Of  Adoption  of  Children,  see  Adoption  of  Children,  ,1  Cyc.  925. 
Deeds  and  Conveyances  to  Execution  Purchaser,  see  Executions,  17 

Cyc.  1347. 
Filing: 

Of  Certificate,  Affidavit,  or  Notice  of  Formation  of  Limited  Partner- 
ship, see  Partnership,  30  Cyc.  757. 
Of  Lien  Claims,  see  Mechanics'  Liens,  27  Cyc.  124. 
Foreign  Wills,  see  Wills. 

Leases,  see  Landlord  and  Tenant,  24  Cyc.  906. 
Marks  and  Brands: 

On  Live  Stock,  see  Animals,  2  Cyc.  324. 

On  Logs,  see  Logging,  25  Cyc.  ^  "v 
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For  Matters  Relating  to  —  {continued) 
Records  —  {continued) 

Of  Particular  Instruments  —  {continued) 

Marriage  Settlements,  see  Husband  and  Wife,  21  Cyc.  1252. 
Mortgages,  see  Mortgages,  27  Cyc.  1155. 

Petition  For  Incorporation  of  Municipality,  see  Municipal  Corporations, 

28  Cyc.  167. 
Pledge,  see  Pledges,  31  Cyc.  799. 

Sales  of  Standing  Timber,  see  Logs  and  Logging,  25  Cyc.  1554. 
Unacknowledged    or    Defectively    Acknowledged    Instruments,  see 
Acknowledgments,  1  Cyc.  518. 
Of  Particular  Persons,  Rights,  Proceedings,  and  Facts: 
Church  Records,  see  Religious  Societies. 
Conditional  Sale,  see  Sales. 

Corporate  Records,  see  Corporations,  10  Cyc.  228,  241,  593,  595,  600. 
County  Board,  vsee  Counties,  11  Cyc.  397. 

Fraudulent  Conveyances,  Recording  Instrument  of  Transfer,  see  Fraudu- 
lent Conveyances,  20  Cyc.  552. 

Grants,  Patents,  or  Entries  of  Public  Lands,  see  Public  Lands,  32  Cyc. 
884,  924. 

Highway  Records,  see  Streets  and  Highways. 
Homestead,  see  Homesteads,  21  Cyc.  545. 
Location  of  Railroad,  see  Railroads,  33  Cyc.  127. 
Marriages,  see  Marriage,  26  Cyc.  851. 
Mining  Claims,  see  Mines  and  Minerals,  27  Cyc.  559. 
Mortgages  or  Transactions  Connected  Therewith,  see  Mortgages,  27  Cyc. 
1155. 

Municipal  Corporations,  see  Municipal  Corporations,  28  Cyc.  167. 

Notary,  see  Notaries,  29  Cyc.  1100. 

Ordinance,  see  Municipal  Corporations,  28  Cyc.  358. 

Patents,  see  Patents,  30  Cyc.  905. 

Plat  as  Constituting  Dedication  of  Streets,  see  Dedication,  13  Cyc. 
440. 

Privileged  Communications  in  Records  of  Officials,  Committees,  and 

Churches,  see  Libel  and  Slander,  25  Cyc.  411. 
Proceedings: 

For  Establishment  of  Drains,  see  Drains,  14  Cyc.  1043. 

Of  Grand  Juries,  see  Grand  Juries,  24  Cyc.  1356. 

Of  Town  Meetings,  see  Towns. 
Proprietors  of  Common  Lands,  see  Common  Lands,  8  Cyc.  353. 
Recording: 

Liens  on  Sawmills  or  Logs,  see  Logging,  25  Cyc.  1588. 
Log  Marks  and  Brands,  see  Logging,  25  Cyc.  1565. 
Registration : 

As  Prerequisite  to  Practice  of  Medicine  or  Dentistry,  see  Physicians 

AND  Surgeons,  30  Cyc.  1554. 
Of  Licenses,  see  Licenses,  25  Cyc.  636. 
Of  Vital  Statistics,  see  Health,  21  Cyc.  403. 
Return  or  Record  of  Proceedings  at  Coroner's  Inquest,  see  Coroners,  9 
Cyc.  994. 

School-Districts,  see  Schools  and  School-Districts. 
State,  see  States. 
Tax-Sale,  see  Taxation. 

Territorial  Courts  on  Admission  of  Territory  as  a  State,  see  States. 
Reformation  of  Instruments  Improperly  Recorded,  see  Reformation  of 

Instruments. 
Registration  of  Voters,  see  Elections,  15  Cyc.  302. 
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For  Matters  Relating  to  —  (continued) 

Returns  of  Elections  and  Preservation  or  Disposition  of  Ballots  and  Other 

Records,  see  Elections,  15  Cyc.  375. 
Statutory  Provisions: 

Constitutional  Guaranty  Against  Deprivation  of  Property  as  Applied  to 

Registration  Acts,  see  Constitutional  Law,  8  Cyc.  891. 
Constitutionality  of  Act  Validating  Unsigned  Records,  see  Constitutional 
Law,  8  Cyc.  765. 

Ex  Post  Facto  Operation  of  Registry  Acts,  see  Constitutional  Law,  8  Cvc. 
1027. 

Impairment  of  Obligation  of  Contract  by  Statutes  Requiring  Certain  Instru- 
ments to  Be  Recorded,  see  Constitutional  Law,  8  Cyc.  994. 

Impairment  of  Vested  Rights  by  Registration  Acts,  see  Constitutional 
Law,  8  Cyc.  908. 

Retrospective  Operation  of  Curative  Acts  Relating  to  Registration  of  Deeds, 
see  Constitutional  Law,  8  Cyc.  1027. 
Trade-Marks,  see  Trade-Marks  and  Trade-Names. 

L  Definition  and  Nature. 

The  term  ''record'^  is  ordinarily  applied  to  public  records  only/  in  which  sense 
a  record  is  a  written  memorial  made  by  a  public  officer  authorized  by  law  to  per^ 
form  that  function,  and  intended  to  serve  as  evidence  of  something  written,  said, 
or  done.^    To  constitute  a  pubhc  record  there  must  be  at  least  these  elements, 


1.  Cyclopedic  L.  Diet. 

2.  Bouvier  L.  Diet,  {quoted  in  Sheip  v. 
Price,  3  Pa.  Super.  Ct.  1,  6;  Coleman  v.  Com., 
25  Gratt.  (Va.)  865,  881,  18  Am.  Rep.  711]. 

Other  definitions  are:  "A  written  account 
of  some  act,  transaction,  or  instrument, 
drawn  up,  under  authority  of  law,  by  a 
proper  officer,  and  designed  to  remain  as  a 
memorial  or  permanent  evidence  of  the  mat- 
ters to  which  it  relates."    Black  L.  Diet. 

"A  written  instrument,  made  by  a  public 
officer  as  directed  by  law,  to  serve  as  a  memo- 
rial and  evidence  of  something  written,  said, 
or  done."  State  v.  Anderson,  30  La.  Ann. 
557,  567. 

"A  memorial  or  remembrance;  an  authentic 
testimony  in  writing  contained  in  rolls  of 
parchment,  and  preserA^ed  in  a  Court  of 
Record."  Wharton  L.  Lex.  [quoted  in  Reg. 
V.  Sparrow,  12  N.  Brunsw.  237,  239]. 

"  Record,  in  its  broadest  sense,  is  a  memo- 
rial, public  or  private,  of  what  has  been  done. 
It  is  ordinarily  applied  to  public  records 
only,  in  which  sense  it  is  a  written  memorial 
made  by  a  public  officer,  judicial,  legislative, 
or  executive,  authorized  hy  law  to  perform 
that  function,  and  intended  to  serve  as  evi- 
dence of  something  written,  said  or  done." 
Cyclopedic  L.  Diet. 

Memorials  held  to  be  public  records. — 
Among  the  memorials  that  have  been  held  to 
be  public  records  are,  books  of  a  notary  pub- 
lic in  whicli  he  keeps  the  minutes  of  his 
official  proceedings  (Phillips  v.  Poindexter, 
18  Ala.  579)  ;  state  land  tax  books  in  a 
county  treasurer's  office  (Aitcheson  v.  Hueb- 
ner,  90  IVlich.  643,  51  N.  W.  634)  ;  books  of 
account  of  tax-collectors  kept  by  the  state 
auditor  (Brewer  v.  Watson,  71  Ala.  299,  46 
Am.  Rep.  318)  ;  books  of  a  township  trustee 


(Anderson  School  Tp.  v.  Thompson,  92  Ind. 
556)  ;  fee  books  kept  by  clerks  of  district 
courts  (State  v.  Meeker,  19  Nebr.  106,  26 
N.  W.  620)  ;  land  books  made  under  the 
authority  of  the  Spanish  government  (Wright 
V.  Thomas,  4  Mo.  577)  :  books  known  as 
"  plat  books "  kept  by  county  recorders  in 
which  are  recorded  the  plats  of  towns,  cities, 
and  additions  thereto  (Miller  v.  Indianapolis, 
123  Ind.  196,  24  N.  E.  228);  the  warrant 
book  of  a  sinking  fund  which  is  a  public  fund 
belonging  to  the  state,  the  book  being  kept  in 
the  office  of  the  auditor  who  is  a  public  officer 
(Coleman  v.  Com.,  25  Gratt.  (Va.)  865,  18 
Am.  Rep.  711)  ;  a  book  showing  the  transac- 
tions of  a  county  school  commissioner  in  sell- 
ing school  lands  in  the  county  and  preserved 
as  a  public  monument  among  the  county 
archives  (Hedrick  v.  Hughes,  15  Wall.  (U.  s!) 
123,  21  L.  ed.  52)  ;  marriage  license  dockets 
(In  re  Marriage  License  Docket,  4  Pa.  Dist. 
162)  ;  photographs  and  measurements  of  a 
convict,  taken  pursuant  to  statute  (Molineux 
V.  Collins,  177  Y.  395,  69  N.  E.  727,  65 
L.  R.  A.  104)  ;  and  a  sworn  application  of 
twelve  freeholders  for  a  public  highway  pur- 
suant to  Revised  Laws,  page  75,  §  16  (People 
V.  Vail,  2  Cow.  (N.  Y.) ,  623) . 

Memorials  held  not  to  be  public  records, 
are  mnrriage  licenses  not  required  to  be 
recorded  (Com.  v.  Rodes,  1  Dana  (Ky.) 
595)  ;  a  paper  filed  with  tlie  directors  of  an 
insane  asylum  making  charges  against  the 
medical  superintendent  of  the  asvlum  (Col- 
non^'.  Orr,  71  Cal.  43,  11  Pac.  814)  :  written 
instructions  as  to  the  enforcement  of  a  judg- 
ment given  by  the  attorney  for  a  judgment 
creditor  to  the  sheriflf  (Whelan  /•.  San  Fran- 
cisco Super.  Ct.,  114  Cal.  548,  46  Pac.  468)  : 
and  the  record  of  the  transactions  of  pawn- 
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namely,  that  it  must  be  a  written  memorial,  must  be  made  by  a  public  officer,  and 
that  officer  must  be  authorized  bylaw  to  make  it;^  but  the  authority  of  the  officer 
need  not  be  derived  from  express  statutory  enactment/  and  if  authorized  to  make 
it  it  is  not  necessary  that  he  should  be  required  to  do  so;  ^  and  a  written  memorial 
of  a  transaction  in  his  office  when  made  by  a  public  officer  becomes  a  public 
record  belonging  to  the  office  and  not  his  private  property.^  Records  may  be 
either  of  legislative  or  judicial  acts/  and  whether  a  given  instrument  is  a  public 
record  is  a  question  of  law  for  the  determination  of  the  court. ^ 

11.  RECORD  BOOKS  AND  INDEX. 

A.  Record  Books.  A  miscellaneous  record  book,  devoted  to  the  record  of 
exceptional  instruments,  and  properly  indexed,  constitutes  a  proper  record  book.^ 

B.  Index  —  1.  Purpose.  The  proper  office  of  the  index  is  merely  to  point 
to  the  record. It  is  designed  as  an  additional  means  or  facility  for  enabling 
persons  interested  to  make  a  search  of  public  records  and  find  the  object  of  that 
search." 

2.  Necessity.  Unless  there  is  something  in  the  statute  making  indexing 
some  part  of  the  recording,  an  index  is  not  essential.^^ 

3.  Making  of  Index  —  a.  Who  May  Make.  When  the  law  imposes  upon  the 
court  the  duty  of  directing  the  making  of  indexes  of  matters  contained  in  books 
of  records  belonging  to  certain  offices,  it  need  not  commit  the  work  of  preparing 
the  indexes  to  the  incumbents  of  the  respective  offices,  but  may  intrust  it  to  any 
person ;  but  if  a  statute  imposes  the  duty  of  making  indexes  upon  the  incumbent 
of  a  particular  public  office,  a  local  body  such  as  a  board  of  county  supervisors 
has  no  power  to  transfer  this  duty  to  any  other  person.^^ 

b.  Character  and  Suffleieney.  An  index  of  records  should  be  such  as  suitably 
to  answer  the  purposes  for  which  it  is  intended. Where  the  legislature  has 
prescribed  a  particular  system  of  indexing  to  be  kept,  the  requirement  must  be 
complied  with,^^  and  the  incumbent  of  the  office  has  no  authority  to  maintain 
a  different  system  at  the  public  expense,^'  nor  has  a  local  body,  such  as  a  board 
of  county  commissioners  or  supervisors,  any  power  to  change  the  method  or 
system  prescribed  by  statute. Where  the  statute  merely  provides  that  the  index 


brokers  required  to  be  submitted  by  them  to 
the  licensing  board  weekly  (Round  v.  Boston 
Police  Com'r,  197  Mass.  218,  83  N.  E.  412). 

3.  Coleman  v.  Com.,  25  Gratt.  (Va.)  865, 
18  Am.  Rep.  711. 

Necessity  for  enrolment. —  To  constitute 
an  instrument  or  proceeding  a  matter  of 
record  it  must  be  enrolled.  Croswell  v. 
Byrnes,  9  Johns.  (N.  Y.)  287;  Reg.  v.  Mc- 
Kay, 28  N.  Brunsw.  564. 

4.  Coleman  v.  Com.,  25  Gratt.  (Va.)  865, 
18  Am.  Ren.  711. 

5.  Coleman  v.  Com.,  25  Gratt.  (Va.)  865, 
18  Am.  Rep.  711. 

"Any  record  required  by  law  to  be  kept  by 
an  officer,  or  which  he  keeps  as  necessary  or 
convenient  to  the  discharge  of  his  official 
duty,  is  a  public  record."  Cyclopedic  L. 
Diet. 

6.  Herron  v.  McHenry,  McGloin  (La.)  108; 
Coleman  v.  Com.,  25  Gratt.  (Va.)  865,  18 
Am.  Rep.  711. 

7.  Bouvier  L.  Diet. 

8.  State  V.  Anderson,  80  La.  Ann.  557. 

9.  Mee  v.  Benedict,  98  Mich.  260,  57  N.  W. 
175,  39  Am.  St.  Rep.  543,  22  L.  R.  A.  641. 

10.  Bishop  V.  Schneider,  46  Mo.  472,  2 
Am.  Rep.  533. 

m 


11.  Smith  V.  Royalton,  53  Vt.  604. 

12.  Georgia. —  Chatham  v.  Bradford,  50 
Ga.  327.  15  Am.  Rep.  692. 

Missouri. — Bishop  v.  Schneider,  46  Mo.  472, 
2  Am.  Rep.  533. 

Pennsylvania. —  McHenry  v.  Stockwell,  2 
Del.  Co.  57. 

South  Carolina. —  Armstrong  v.  Austin,  45 
S.  C.  69,  22  S.  E.  763,  29  L.  R.  A.  772. 

Tennessee. —  Maxwell  v.  Stuart,  99  Tenn. 
409,  42  S.  W.  34. 

But  see  Sawyer  v.  Adams,  8  Vt.  172,  30 
Am.  Dec.  459. 

13.  McCommon  v.  Spong,  10  Pa.  Cas.  453, 
14  Atl.  260. 

14.  People  V.  Nash,  62  K  Y.  484. 

15.  Smith  V.  Royalton,  53  Vt.  604. 

16.  Dirks  v.  Collin,  37  Wash.  620,  79  Pac. 
1112;  Smith  V.  Lamping,  27  Wash.  624,  68 
Pac.  195. 

17.  Dirks  v.  Collin,  37  Wash.  620,  79  Pac. 
1112,  holding  further  that  it  is  no  defense  to 
a  taxpayer's  action  to  restrain  him  from  so 
doing  that  the  books  are  of  public  utility  and 
their  abolition  would  cause  more  expense  than 
the  cost  of  their  maintenance. 

18.  People  V.  Nash,  62  N.  Y.  484;  Smith 
V.  Lamping,  27  Wash.  624,  68  Pac.  195. 
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shall  be  suitable,  all  that  is  required  is  that  it  shall  be  such  as  will  enable  a  person 
of  ordinary  intelHgence  and  business  capacity  to  find  the  object  of  his  search/^ 
and  an  index  of  miscellaneous  records  separately  and  correctly  kept  is  none  the 
less  a  proper  index  because  it  is  bound  in  the  same  volume  with  one  of  the  books 
of  records  to  which  it  refers. 

c.  Compensation  For  Making.  Ordinarily  it  is  the  duty  of  an  officer  who 
makes  and  keeps  pubhc  records  to  keep  up  the  index  thereto  without  extra  com- 
pensation,^^ but  if  the  statute  expressly  provides  for  compensation  he  is  not  bound 
to  keep  up  such  indexes  if  the  compensation  provided  therefor  is  not  made.^^ 

d.  Liability  For  Improper  Making.  If  discretion  is  vested  in  a  recording 
officer  as  to  how  he  shall  keep  his  index  under  the  law,  and  in  attempting  to  comply 
with  the  law  he  makes  a  mistake  which  is  merely  one  of  judgment,  neither  the 
officer  nor  his  surety  is  liable  therefor.^^ 

4.  Effect  of  Loss.  It  has  been  held  that  where  the  index  to  record  books 
has  been  lost  or  destroyed,  such  books  cease  to  be  entitled  to  the  legal  force  or 
validity  of  public  records,  for  the  purpose  of  notice  to  those  affected  by  their 
contents,  until  the  index  has  been  restored  by  public  authority.^* 

in.  FILING  AND  RECORDING  WRITTEN  INSTRUMENTS. 

A.  Filing  —  1.  In  General.  A  paper  is  deemed  to  be  filed,  within  the  mean- 
ing of  the  law,  when  it  is  delivered  for  that  purpose  to  the  proper  officer  and 
received  by  him,^^  and  it  is  not  necessary  to  the  filing  of  a  paper  that  it  shall  be 
indorsed  as  having  been  so  filed. The  file-mark  of  the  officer  is  evidence  of 
filing  but  is  not  the  essential  element  of  the  act.^^ 

2.  Place.  To  constitute  a  valid  filing  for  record,  the  instrument  must  be 
delivered  at  the  office  where  it  is  required  to  be  filed,^^  and  delivery  of  an  instru- 
ment to  the  proper  officer  at  a  place  other  than  the  office  where  it  is  required  to  be 
filed  is  not  sufficient,  even  though  the  officer  indorses  it  as  properly  filed;  but  if  the 
instrument  is  then  taken  by  the  officer  to  the  office  and  filed  there,  it  will  be  con- 
sidered as  filed  for  record  from  the  time  of  its  actual  deposit  and  filing  in  the 
office.30 

3.  Time.    An  instrument  is  filed  for  record  when  it  is  deposited  in  the  proper 


19.  Smith  V.  Eoyalton,  53  Vt.  604. 

20.  Benton  v.  Nicoll,  24  Minn.  221. 

31.  Boggs  y.  Caldwell  County,  28  Mo.  586, 
holding,  however,  that  while  it  is  the  duty 
of  recorders  to  keep  up  their  indexes  without 
compensation  from  the  county  where  their 
compensation  is  provided  by  law  to  come 
from  persons  having  their  deeds  recorded,  yet 
where  these  books  become  unfit  for  use  and 
have  to  be  renewed  a  county  court  may  order 
a  new  index  made  and  allow  a  reasonable 
compensation  therefor  out  of  the  county 
funds. 

22.  State  v.  Wickham,  77  Ohio  St.  1,  82 
N.  E.  517,  holding  that  a  county  recorder  will 
not  be  required  to  keep  up  an  index  without 
compensation  where  the  statute  provides  for 
compensation  and  the  county  commissioners 
have  notified  him  that  it  will  no  longer  be 
allowed. 

23.  Maxwell  v.  Stuart,  99  Tenn.  409,  42 
S.  W.  34, 

24.  Elliott  V.  Harris,  81  Ky.  470. 

25.  California. —  Edwards  i\  Grand,  121 
Cal.  254,  53  Pac.  796 ;  Tregambo  v.  Comanche 
Mill,  etc.,  Co.,  57  Cal.  501. 

^^orir^a.— Franklin  County  Com'rs  v.  State, 
24  Fla.  55,  3  So.  471,  12  Am.  St.  Rep.  183. 


Indiana. —  Masterson  v.  Southern  R.  Co., 
(App.  1907)  82  N.  E.  1021. 

Kentucky. —  Day,  etc.,  Lumber  Co.  v.  Mack, 
69  S.  W.  712,  24  Ky.  L.  Rep.  640. 

Michigan. — Mann  v.  Carson,  120  Mich.  631, 
79  K  W.  941. 

Missouri. —  Barber  Asphalt  Paving  Co. 
V.  O'Brien,  128  Mo.  App.  267,  107  S.  W. 
25. 

Oregon. —  Bade  v.  Hibberd,  50  Oreg.  501,  93 
Pac.  364 ;  In  re  Conant,  43  Oreg.  530,  73  Pac. 
1018. 

Texas. —  Holman  v.  Chevaillier,  14  Tex. 
337;  Manning  v.  State,  46  Tex.  Cr.  326,  81 
S.  W.  957. 

See  42  C«nt.  Dig.  tit.  "  Records,"  §  6. 

26.  Hull  V.  Louth,  109  Ind.  315,  10  N.  E. 
270,  58  Am.  Rep.  405. 

27.  State  v.  Foulkes,  94  Ind.  493;  Master- 
son  V.  Southern  R.  Co.,  (Ind.  App.  1907)  82 
N.  E.  1021. 

28.  Oats  r.  Walls.  28  Ark.  244. 

29.  Edwards  r.  Grand,  121  Cal.  254.  53 
Pac.  796;  Schulte  r.  INIinneapolis  First  Nat. 
Bank,  34  Minn.  48.  24  N.  W.  320:  Murdoch 
r.  Grant.  3  Nova  Scotia  100. 

30.  J.  M.  Duffv  Petroleum  Co.  r.  Hooks. 
(Tex.  Civ.  App.  1907)  106  S.  W.  690,  where 
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office  with  the  person  in  charge  thereof,  with  directions  to  record  it,  although  not 
within  the  time  that  the  office  is  required  by  statute  to  be  kept  open.^^ 

4.  Deposit  For  Filing  —  a.  With  Whom  Deposited.  Delivery  of  an  instru- 
ment to  the  person  in  charge  and  performing  the  duties  of  the  office  where  it  is 
required  to  be  filed  is  sufficient. 

b.  Effect  of  Indorsement  on  Instrument.  The  indorsement  on  an  instrument 
of  the  fact  and  time  of  deposit  for  fifing  not  being  essential  thereto,  such  indorse- 
ment does  not  validate  the  fifing,^^  nor  will  a  failure  to  make  such  indorsement 
invahdate  it.^^ 

5.  Payment  of  Fee.  At  the  time  of  the  delivery  of  an  instrument  to  be  filed 
for  record  the  fee,  if  any,  allowed  by  law,  must  be  paid,^^  or  the  clerk  may  refuse 
to  admit  it  to  record ;  but  if  he  does  admit  it  without  prepayment  the  record  is 
not  thereby  invafidated.^^  The  fee  fixed  by  statute  for  filing  a  paper  covers 
every  act  necessary  to  be  done  in  order  to  complete  a  legal  filing  thereof.^^ 

B.  Recording  —  1.  Instruments  Entitled  to  Be  Recorded.  The  question  as 
to  what  instruments  are  entitled  to  be  recorded  depends  as  a  general  rule  upon  the 
provisions  of  the  statutes,^^  as  do  also  the  questions  as  to  whether  a  particular 
instrument  of  a  character  which  may  be  recorded  is  sufficient  in  form  and  requisites 
to  entitle  it  to  be  recorded,^^  and  the  conditions  precedent  which  must  be  complied 
with.^^  Ordinarily  only  the  original  instrument  and  not  a  copy  thereof  is  entitled 
to  be  recorded.^^ 

2.  Requisites  and  Validity  —  a.  In  General.^^  The  object  of  a  record  is  not 
only  to  give  an  instrument  perpetuity  but  also  publicity,  and  this  must  be  done 
by  actually  transcribing  it  into  a  book  kept  for  that  purpose ;  but  it  will  be  pre- 
sumed that  an  instrument  left  for  record  was  recorded  at  length  on  the  day  it 
was  received  for  that  purpose.*^    An  instrument  is  ordinarily  deemed  to  be  recorded 


the  clerk  thus  received  and  filed  an  instru- 
ment of  adoption. 

31.  Edwards  v.  Grand,  121  Cal.  254,  53 
Pac.  70G,  holding  further  that  the  hours  dur- 
ing which  a  public  office  is  required  by  statute 
to  be  kept  open  are  for  the  convenience  of  the 
public,  but  do  not  limit  the  time  within 
which  individuals  may  file  instruments 
therein. 

32.  Oats  V.  Walls,  28  Ark.  244;  Bishop 
V.  Cook,  13  Barb.  (N.  Y.)  326. 

33.  Edwards  v.  Grand,  121  Cal.  254,  53 
Pac.  796. 

34.  Kentucky. —  Day,  etc..  Lumber  Co.  v. 
Mack,  69  S.  W.  712,  24  Ky.  L.  Rep.  640. 

Michigan. —  Mann  v.  Carson,  120  Mich.  631, 
79  N.  W.  941. 

2V^ew  YorA;.— Bishop  v.  Cook,  13  Barb.  326. 

Oregon. —  Bade  v.  Hibberd,  50  Oreg.  501,  93 
Pac.  364;  In  re  Conant,  43  Oreg.  530,  73 
Pac.  1018;  Hilts  v.  Hilts,  43  Oreg.  162,  72 
Pac.  697;  Moore  v.  Willamette  Transp.,  etc., 
Co.,  7  Oreg.  359;  McDonald  v.  Crusen,  2 
Oreg.  258. 

Texas. — ^Holman  i;.  Chevaillier,  14  Tex. 
337. 

35.  Oats  V.  Walls,  28  Ark.  244. 

36.  Hill  V.  Rixey,  26  Gratt.  (Va.)  72.  See 
also  Lucas  v.  Clafflin,  76  Va.  269. 

37.  Lucas  v.  Clafflin,  76  Va.  269. 

38.  Demers  v.  Cloud  County,  5  Kan.  App. 
271,  47  Pac.  567. 

39.  Lund  v.  Pice,  9  Minn.  230;  Hughes  v. 
Wilkenson,  37  Miss.  482. 

Particular  instruments  which  have  been 
held  entitled  to  record  under  the  statutes  of 
different   jurisdictions   include   a  receiver's 
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certificate  of  the  entry  of  a  tract  of  land  in  the 
United  States  land-office  (Dallemand  v.  Man- 
non,  4  Colo.  App.  262,  35  Pac.  679 )  ;  a  power 
of  attorney  for  the  sale  of  land  (Hughes  V. 
Wilkenson,  37  Miss.  482)  ;  a  testimonio  exe- 
cuted in  1832  by  the  proper  Mexican  au- 
thorities of  a  power  of  attorney  to  convey 
land  (McPhaul  v.  Lapsley,  20  Wall.  (U.  S.) 
264,  22  L.  ed.  344)  ;  and  an  instrument  ac- 
knowledging an  obligation  by  the  maker  to 
transfer  land  to  another  and  duly  acknowl- 
edged, whatever  its  form,  may  be  (Chamber- 
lain V.  Boon,  74  Tex.  659,  12  S.  W.  727). 
As  to  other  instruments  which  may  or  must 
be  recorded  see  the  cross-references  at  the 
beginning  of  this  article  to  specific  titles 
treated  elsewhere  in  this  work,  ante,  p.  579. 

40.  Durrence  v.  Northern  Nat.  Bank,  117 
Ga.  385,  43  S.  E.  726;  Eaton  v.  Freeman,  58 
Ga.  129;  Hughes  v.  Wilkenson,  37  Miss,  482. 

41.  Chadwick  v.  Gulf  States  Land,  etc.,  Co., 
74  Fed.  616,  20  C.  C.  A.  563. 

42.  Mack  v.  Mcintosh,  181  111.  633,  54 
N.  E.  1019;  Lane  v.  Lesser,  135  111.  567,  26 
N.  E.  522;  Lund  v.  Rice,  9  Minn.  230;  Lewis 
V.  Baird,  15  Fed.  Cas.  No.  8,316,  3  McLean 
56.  Compare  McPhaul  v.  Lapsley,  20  Wall. 
(U.  S.)  264,  22  L.  ed.  344. 

43.  Index  to  records  see  supra,  II,  B. 

44.  Pawlet  v.  Sandgate,  17  Vt.  619,  hold- 
ing that  an  indorsement  upon  an  instrument 
that  it  has  been  "  received  into  record "  is 
not  a  compliance  with  a  statute  requiring  it 
to  be  recorded,  but  that  the  record  must  be 
made  by  actually  transcribing  it  into  a  book 
kept  for  that  purpose. 

45.  Whitacre  v.  Martin,  51  Minn.  421,  53 
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when  its  holder  leaves  it  with  the  proper  officer  for  the  purpose  of  being  recorded/^ 
even  though  it  is  not  then  actually  recorded/^  or  is  recorded  iii  the  wrong  book; 
and  the  person  so  depositing  it  in  good  faith  is  not  required  to  see  that  the  officer 
properly  performs  his  duty,^^  or  to  be  prejudiced  by  a  failure  of  the  latter  to  do 
so.^°  Instruments  not  required  by  statute  to  be  recorded  in  any  particular  book 
may  be  recorded  in  any  book  kept  by  the  recording  officer  which  is  not  exclusively 
devoted  to  the  record  of  other  instruments,^^  and  in  the  absence  of  statute  the 
book  in  which  the  records  are  kept  need  not  contain  any  official  certificate  or  be 
designated  on  the  outside  as  a  record  book.^^  To  constitute  a  valid  record  the 
statutes  must  be  complied  with,^*  except  as  to  provisions  which  are  merely  direc- 
tory.^^ A  record  is  not  invalidated  because  the  recording  officer  did  not  trans- 
cribe with  the  instrument  the  proof  upon  which  it  was  admitted  to  record,^^  because 
in  transcribing  the  surname  of  one  of  the  subscribing  witnesses  to  the  instrument 
was  so  written  as  not  to  be  intelligible,"  or  certain  words  in  the  acknowledgment 
of  the  instrumeut  were  omitted,'^^  because  the  record  does  not  show  the  seal  of 
the  officer  taking  the  acknowledgment  of  the  instrument  recorded/^  or  because 
the  officer  recording  the  instrument  is  a  party  thereto. 

b.  Who  May  Record.    To  constitute  a  valid  record  it  must  be  made  by  an 


N.  W.  806;  Wing  v.  Hall,  47  Vt.  182.  But 
see  Pawlet  Sandgate,  17  Vt.  619,  holding 
that  this  rule  cannot  always  be  applied 
but  that  it  in  some  measure  depends  upon 
the  question  as  to  which  party  has  the 
burden  of  proof. 

46.  Eufaula  Nat.  Bank  v.  Pruett,  128  Ala. 
470,  30  So.  731;  McGregor  v.  Hall,  3  Stew. 
&  P.  (Ala.)  397;  Judd  v.  Woodruff,  2  Root 
(Conn.)  298;  McDonald  v.  Leach,  Kirby 
(Conn.)  72;  Farabee  v.  McKerrihan,  172  Pa. 
St.  234,  33  Atl.  583,  51  Am.  St.  Rep.  734; 
Shebel  v.  Bryden,  114  Pa.  St.  147,  6  Atl.  905; 
Clader  v.  Thomas,  89  Pa.  St.  343;  Glading  v. 
Frick,  88  Pa.  St.  460;  Marks'  Appeal,  85  Pa. 
St.  231.  See  also  Commonwealth  Bank  v. 
Haggin,  1  A.  K.  Marsh.  (Ky.)  306. 

By  statute  in  Texas  any  instrument  re- 
quired to  be  recorded  is  considered  to  be  re- 
corded from  the  time  it  is  deposited  for  that 
purpose  with  the  proper  oflacer.  Throck- 
morton V.  Price,  28  Tex.  606,  91  Am.  Dec. 
334. 

A  clerk's  indorsement  on  an  instrument  to 
the  effect  that  it  has  been  lodged  for  record 
is  conclusive  that  this  was  done.  Webb  v. 
Austin,  58  S.  W.  808,  22  Ky.  L.  Rep. 
764. 

Effect  of  withdrawal  before  actual  record- 
ing.—  If  a  mortgage  which  has  been  duly  de- 
posited for  record  is  afterward  withdrawn  by 
the  grantee  or  by  his  authority  before  it  is 
actually  recorded,  and  while  it  is  thus  out 
of  the  clerk's  office  the  property  is  purchased 
by  a  person  without  notice  thereof,  it  will 
not  be  enforced  to  the  prejudice  of  the  inno- 
cent purchaser.  Webb  v.  Austin,  58  S.  W. 
808,  22  Ky.  L.  Rep.  764. 

47.  McGregor  r.  Hall,  3  Stew.  &  P.  (Ala.) 
397;  Judd  i;.  Woodruff,  2  Root  (Conn.)  298; 
Franklin  v.  Cannon,  1  Root  (Conn.)  500; 
McDonald  v.  Leach,  Kirby  (Conn.)  72;  Fara- 
bee V.  McKerrihan,  172  Pa.  St.  234,  33  Atl. 
583,  51  Am.  St.  Rep.  734. 

48.  Farabee  v.  McKerrihan,  172  Pa.  St. 
234,  33  Atl.  583,  51  Am.  St.  Rep.  734 ;  Clader 
V.  Thomas,  89  Pa.  St.  343 ;  Glading  v.  Frick, 


88  Pa.  St.  460  [overruling  Luch's  Appeal,  44 
Pa.  St.  519]. 

49.  McGregor  v.  Hall,  3  Stew.  &  P.  (Ala.) 
397;  Throckmorton  v.  Price,  28  Tex.  606,  91 
Am.  Dec.  334. 

50.  McGregor  v.  Hall,  3  Stew.  &  P.  (Ala.) 
397;  Judd  v.  Woodruff,  2  Root  (Conn.) 
298;  Franklin  v.  Cannon,  1  Root  (Conn.) 
500;  Throckmorton  v.  Price,  28  Tex.  606,  91 
Am.  Dec.  334. 

51.  Farabee  v.  McKerrihan,  172  Pa.  St. 
234,  33  Axl.  583,  51  Am.  St.  Rep.  734;  P^ige 
V.  Wheeler,  92  Pa.  St.  282;  Glading  v.  Frick, 
88  Pa.  St.  460. 

52.  Tipton  Fire  Co.  v.  Barnheisel,  92  Ind. 

88 

53.  Nitche  v.  Earle,  117  Ind.  270,  19  N.  E. 
749. 

54.  Pawlet  v.  Sandgate,  17  Vt.  619. 

55.  Holmes  v.  Marshall,  72  N.  C.  37  (hold- 
ing that  a  statute  requiring  the  certificate  of 
probate  made  by  the  probate  judge  of  a 
county  other  than  that  in  which  the  instru- 
ment is  to  be  registered  to  be  passed  on  by 
the  probate  judge  of  the  latter  is  only 
directory,  and  that  a  registration  upon  a 
probate  which  has  not  been  so  passed  upon 
is  valid)  ;  Lucas  v.  Clafflin,  76  Va.  269  (hold- 
ing that  a  statute  providing  that  no  deed 
shall  be  admitted  to  record  until  the  tax  is 
paid  is  merely  directory,  and  that  if  the 
clerk  chooses  to  admit  it  without  prepayment 
he  assumes  the  payment  and  the  admission 
to  record  is  valid) . 

56.  Pierce  v.  Clark,  25  La.  Ann.  111. 

57.  mitwell  V.  Emorv,  3  Mich.  84,  59 
Am.  Dec.  220. 

58.  Thomas  v.  Stuart,  91  Va.  694,  22  S.  E. 
511. 

59.  Addis  r.  Graham,  88  Mo.  197,  hold- 
ing tliat  it  is  sufficient  if  the  record  contains 
the  st:iioinent  of  tlie  officer  taking  the  ac- 
knowledgment in  the  body  of  liis  cortificnto 
tliat  he  affixed  his  seal  thereto,  without  any 
written  scroll  or  seal  being  copied  in  the 
record. 

60.  Brockenborough  r.  ]\relton.  55  Tex.  493. 
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officer  having  the  authority  to  do  so/^  and  if  made  by  a  person  having  no  authority 
whatever  it  is  void  and  cannot  be  vahdated  by  a  subsequent  curative  statute; 
but  a  valid  record  of  an  instrument  maybe  made  by  a  de  facto  recording  officer/® 
or  one  acting  under  a  government  de  facto  of  paramount  force.  ^ 

e.  Notation  For  Record.  Where  a  statute  requires  an  officer  to  keep  a  book 
in  which  he  shall  note  the  day  and  hour  when  instruments  are  received  by  him 
to  be  recorded,  an  instrument  is  not  effectually  noted  for  record  until  such  entry 
is  made  in  the  book  kept  for  that  purpose/^  an  indorsement  upon  the  back  of  the 
instrument  itself  being  insufficient.^^ 

IV.  CUSTODY  AND  CARE  OF  RECORDS. 

At  common  law  a  public  officer,  by  virtue  of  his  office,  becomes  the  legal 
custodian  of  all  papers,  books,  and  records  pertaining  to  his  office,  and  is  respon-= 
sible  for  their  safekeeping  and  protection  against  alteration,  injury,  or  mutilation,®* 
which  duty  the  law  presumes  that  a  public  officer  will  properly  perform.  The 
federal  statutes  make  it  a  criminal  offense  for  any  officer  having  the  custody  of 
any  record,  document,  or  paper  specified  therein  to  fraudulently  take  away,  with- 
draw, or  destroy  it.'^*^  The  registrar  of  deeds  should  keep  his  office  at  the  county- 
seat,  but  his  failure  to  do  so  will  not  render  void  the  records  in  his  office;  and  a 
statute  expressly  requiring  a  recorder  to  keep  his  office  at  the  "seat  of  justice"  in 
the  county  refers  merely  to  the  town  which  is  the  county-seat  and  not  to  the 
court-house.'^^ 

V.  Correction  and  Cancellation  of  records. 

A.  Correction  —  l.  defects  Amendable.  A  recording  officer's  mistake  may 
be  amended,  when  such  amendment  will  be  in  furtherance  of  justice  and  will  not 
subject  the  party  to  be  affected  to  any  loss  or  inconvenience  other  than  what  he 
would  have  suffered  had  the  record  been  in  the  proper  form  originally. '^^  An 


61.  Herring  v.  Lee,  22  W.  Va.  661,  hold- 
ing further  that  where  the  right  and  au- 
thority of  the  principal  incumbent  of  an 
office  to  act  in  regard  to  the  duties  thereof 
becomes  extinct,  that  of  his  deputy  or  clerk 
ceases  also. 

62.  Herring  v.  Lee,  22  W.  Va.  661. 

63.  Brush  v.  Cook,  Brayt.   (Vt.)  89. 

64.  Henning  v.  Fisher,  6  W.  Va.  238,  hold- 
ing that  the  record  of  a  deed  by  a  clerk  of 
a  county  court  who  continued  to  exercise  his 
office  after  the  state  had  passed  the  ordinance 
of  secession  but  while  the  county  was  under 
the  military  power  of  the  Confederate  states 
was  a  valid  record  and  must  be  so  regarded 
in  all  judicial  proceedings. 

65.  Wilson  v,  Eifler,  11  Heisk.  (Tenn.) 
179. 

Effect  of  withdrawal  after  notation. —  If 

an  instrument  after  being  deposited  and 
noted  for  record  is  withdrawn  by  the  party 
or  his  agent,  before  it  is  actually  recorded, 
it  loses  its  priority  and  takes  effect  only 
froni  the  date  of  its  return  to  the  office. 
Hickman  v.  Perrin,  6  Coldw.  (Tenn.)  135. 

66.  Wilson  v.  Eifler,  11  Heisk.  (Tenn.) 
179. 

67.  Scribner  w  Chase,  27  111.  App.  36; 
Lincoln  Land  Co.  v.  Ackerman,  24  Nebr.  46, 
38  N.  W.  250.  See  also  Matter  of  Brearton, 
44  Misc.  (N.  Y.)  247,  89  N.  Y.  Suppl.  893; 
U.  S.  V.  Deneale,  25  Fed.  Cas.  No.  14,946, 
1  Cranch  C.  C.  34. 
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68.  Scribner  v.   Chase,   27   111.   App.  36. 

69.  Hall  V.  Kellogg,  16  Mich.  135,  hold- 
ing further  that  if  a  particular  paper  is  not 
found  in  a  public  office  where  if  in  existence 
it  ought  to  be,  it  will  be  presumed  that  it 
never  existed. 

70.  Martin  v.  U.  S.,  7  Indian  Terr.  451, 
104  S.  W.  678,  holding  that  a  clerk  in  the 
office  of  the  commissioner  of  the  Five  Civil- 
ized Tribes  in  Muskogee,  Indian  Territory, 
appointed  by  the  commissioner  acting  on  be- 
half of  the  secretary  of  the  interior,  which 
appointment  was  approved  by  the  secretary 
of  the  interior,  who  kept  a  certain  record  in 
his  office  and  could  examine  it  whenever  he 
wished,  was  an  officer  and  had  the  custody 
of  the  record  within  the  meaning  of  the 
statute,  and  that  the  taking  of  such  record 
from  the  office  with  the  intent  to  make  a 
copy  thereof  was  fraudulent  within  the 
meaning  of  the  statute. 

71.  Thomas  v.  Hanson,  59  Minn.  274,  61 
K  W.  135. 

72.  Babock  v.  Hahn,  175  Mo.  136,  75  S.  W. 
93. 

73.  Bean  v.  Ayers,  70  Me.  421;  Caldwell 
V.  Blake,  69  Me.  458. 

A  scroll  representing  the  seal  attached  to 
an  instrument  may,  if  inadvertently  omitted 
at  the  time  the  instrument  is  recorded,  be 
subsequently  added  by  the  recording  officer 
to  the  record.  Sellers  v.  Sellers,  98  N.  C. 
13,  3  S.  E.  917. 
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omission  in  a  record  cannot,  however,  be  supplied  from  conjecture,  but  only  where 
the  context  shows  clearly  what  words  are  to  be  added. 

2.  By  Whom  Made.  A  recording  officer  while  in  office  may  amend  his  record 
as  by  correcting  mistakes  or  supplying  omissions  so  as  to  make  it  conform  to  the 
facts/^  subject  to  certain  limitations  in  favor  of  the  rights  of  third  persons;  ^®  but 
he  has  no  authority  to  interpolate  anything  not  in  the  instrument  recorded  at  the 
time  of  the  original  record/^  and  if  at  the  time  of  the  original  record  the  proper 
entry  was  made/^  or  the  instrument  correctly  copied,  the  officer  cannot  sub- 
sequently alter  the  record,  even  though  there  was  a  mistake  in  the  original 
instrument  and  the  alteration  of  the  record  is  made  by  consent  of  the  parties. 
So  also  one  who  is  no  longer  in  office  cannot,  without  statutory  authority,  amend 
a  record  made  by  him  while  in  office,  or  complete  a  record  which  he  had  begun 
but  which  was  incomplete  at  the  time  he  ceased  to  hold  office.  Defects  in  pubhc 
records  may  also  be  corrected  by  a  competent  tribunal, and  every  court  of  record 
is  the  guardian  and  judge  of  its  own  records,  with  full  power  to  control  and  inquire 
into  them  and  to  correct  them  if  incorrect ;  but  in  the  absence  of  statute  a  court 
has  no  summary  control  over  the  records  of  an  independent  public  office. 

3.  How  Made.  Defects  and  mistakes  in  public  records  must  ordinarily  be 
relieved  against  by  an  amendment  of  the  record. Amendments  of  records 
should  ordinarily  be  made  by  the  original  documents  or  minutes  and  not  upon 
the  testimony  of  third  persons  or  upon  the  officer's  own  recollection  unless  in 
very  obvious  cases  of  omission  or  error,  and  an  amendment  by  the  recording 
officer  must  be  made  under  the  sanction  of  an  oath  if  the  statute  so  provides. 
It  has  been  said  that  the  amendment  of  a  record  should  be  made  not  by  erasures 
and  interlineations  upon  the  record  book  but  by  drawing  out  the  amendment  in 
form  and  annexing  it  to  the  book  where  the  original  is  recorded,  so  that  the  v/hole 
matter  will  appear. 

4.  Presumptions  Regarding.  In  the  absence  of  evidence  to  the  contrary 
amendments  or  alterations  of  public  records  will  be  presumed  to  have  been  made 
by  someone  having  authority  to  do  so,^^  and  to  be  mistakes  corrected  as  soon  as 


74.  Lincoln  v.  Chapin,  132  Mass.  470. 

75.  Illinois. —  Glencoe  Bd.  of  Education  v. 
Trustees  of  Schools,  74  111.  App.  401 
[affirmed  in  174  111.  510,  51  N.  E.  656]. 

Maine. —  Jay  v.  Carthage,  48  Me.  353. 
Massachusetts. —  Welles    v.    Battelle,  11 
Mass.  477. 

Nebraska. —  State  v.  Cornell,  56  Nebr.  143, 
76  N.  W.  459. 

North  Carolina. — ^Sellers  v.  Sellers,  98 
N.  C.  13,  3  S.  E.  917. 

Tennessee. —  Baldwin  v.  Marshall,  2 
Humphr.  116. 

Vermont. —  Mott  v.  Reynolds,  27  Vt.  206. 

See  42  Cent.  Dig.  tit.  "Records,"  §  9. 

76.  Jay  v.  Carthage,  48  Me.  353. 

77.  Burton  v.  Martz,  38  Mich.  701;  Sellers 
V.  Sellers,  98  N.  C.  13,  3  S.  E.  917. 

78.  Wallace  v.  Flewin,  11  Brit.  Col.  354. 

79.  Jennings  v.  Dockham,  99  Mich.  253, 
58  N.  W.  66;  Youtz  v.  Julliard,  10  Ohio  Dec. 
(Reprint)  298,  20  Cine.  L.  Bui.  26. 

80.  Youtz  V.  Julliard,  10  Ohio  Dec.  (Re- 
print) 298,  20  Cine.  L.  Bui.  26. 

81.  Baker  v.  Webber,  102  Me.  414,  67  Atl. 
144;  Hartwell  Vo  Littleton,  13  Pick.  (Mass.) 
229. 

An  officer  who  is  reelected  to  the  same 
oflice  may  amend  a  record  r^ade  by  himself 
in  a  former  year  while  in  office  under  a  dif- 
Torent  election  (Welles  v.  Battelle,  11  Mass. 
477)  ;  but  it  must  be  remembered  that  there 


is  an  obvious  distinction  in  principle  be- 
tween a  case  of  this  kind  and  that  of  a 
person  who  after  he  has  ceased  to  hold  an 
office  undertakes  to  amend  a  record  made  by 
him  while  an  officer  (Hartwell  v,  Littleton, 
13  Pick.  (Mass.)  229). 

82.  Perrin  v.  Reed,  33  Vt.  62,  holding  that 
this  authority  is  annexed  to  the  office  and 
passes  to  the  successor  of  the  officer  by  whom 
the  incompleted  record  was  begun. 

83.  Buehler  v.  Buffington,  43  Pa.  St.  278. 

84.  Sheip  v.  Price,  3  Pa.  Super.  Ct.  1. 

85.  Excelsior  Bldg.,  etc..  Assoc.  v.  Reed, 
22  Pa.  Co.  Ct.  654,  holding  that  a  court  of 
common  pleas  has  no  power  in  a  summary 
proceeding  to  order  a  recorder  of  deeds  to 
enter  a  minute  on  the  record  of  a  mortgage 
of  a  decree  directing  a  satisfaction  of  the 
mortgage  to  be  stricken  off. 

86.  Buehler  v.  Buffington,  43  Pa.  St.  278. 
Compare  Hiatt  t\  Calloway,  7  B.  Mon.  (Ky.) 
178,  holding  that  the  mistake  of  a  clerk  in 
his  certificate  of  a  record  of  deeds,  clearly 
appearing  by  record  evidence,  may  be  re- 
lieved against  in  equity  by  compelling  a  re- 
lease by  those  claiming  under  the  false  cer- 
tificate. 

87.  Mott  r.  Reynolds,  27  Vt.  206. 

88.  Baker  v.  Webber,  102  Me.  414,  67  AtL 
144. 

89.  Cibson  r.  Bailey,  9  N.  H.  168. 

90.  Hommel  v.  Devinney,  39  ^Mich.  522. 
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made  rather  than  a  tampering  with  the  record,  so  that  the  record  as  it  stands  is 
true.®^ 

5.  Effect.  Where  a  recording  officer  corrects  a  record  so  as  to  conform  to 
the  original  instrument,  the  corrected  words  take  effect  only  from  the  date  of  the 
correction/^  and  as  a  general  rule  the  amendment  of  a  public  record  is  without 
prejudice  to  the  rights  of  third  parties  acquired  during  the  existence  of  the  defect/^ 
and  cannot  deprive  an  innocent  party  of  the  benefit  of  the  record  as  originally 
made.^^ 

B.  Cancellation  or  Surrender.^^  The  custodian  of  a  pubhc  record  has 
no  right  to  cancel  or  surrender  it  without  authority  from  the  same  source  which 
required  it  to  be  made ;  but  where  a  public  record  is  false  and  fraudulent  a  court 
of  equity  had  jurisdiction  to -cancel  the  same/^  at  the  suit  of  one  whose  property 
rights  are  affected  thereby/^  the  remedy  in  such  cases  not  being  confined  to  an 
injunction  against  the  use  of  such  record. 

VI.  Access  to,  inspection,  and  Use  of  Records. 

A.  Right  to  Inspect  or  Use  —  1.  In  General.  At  common  law  no  person 
is  entitled  to  inspect  public  records,  either  personally  or  by  agent,^  or  to  make 
copies,  abstracts,  or  memoranda  therefrom,^  unless  he  has  such  an  interest  therein 


91.  Sheip      Price,  3  Pa.  Super.  Ct.  1. 

92.  Baldwin  v.  Marsliall,  2  Humphr. 
(Tenn.)  116. 

93.  Gibson  v.  Bailey,  9  N.  H.  168. 

94.  Merrick  v.  Wallace,  19  111.  486.  See 
also  Walls  v.  McGee,  4  Harr.  (Del.)  108, 
holding  that  an  alteration  of  the  record  of  an 
old  survey,  unaccounted  for,  but  proved  to 
have  been  recently  done,  will  not  divest  a 
title  or  affect  rights  previously  vested  by 
or  existing  under  it. 

95.  Cancellation  of  instruments  generally 
see  Cancellation  of  Instruments,  6  Cyc. 
282. 

Discharge  of  record  on  cancellation  of  in- 
strument recorded  see  Cancellation  of  In- 
struments, 6  Cyc.  338. 

Surrender  of  instrument  upon  decree  for 
cancellation  see  Cancellation  of  Instru- 
ments, 6  Cyc.  338. 

96.  In  re  Molineux,  177  N.  Y.  395,  69  N.  E. 
727,  65  L.  R.  A.  104,  holding  that  a  person 
who  has  been  convicted  of  a  crime  and  whose 
photograph  and  measurements  have  been 
taken  as  required  by  statute  is  not  entitled 
upon  a  reversal  of  the  judgment  of  conviction 
and  subsequent  acquittal  to  a  surrender  or 
cancellation  of  such  photograph  and  meas- 
urements, which  are  public  records,  and  that 
it  would  be  a  usurpation  of  power  for  the 
custodian  thereof  to  surrender  them  or  for  the 
court  to  direct  him  to  do  so. 

97.  Vanderbilt  v.  Mitchell,  (N.  J.  1907) 
67  Atl.  97  Vreversing  71  N.  J.  Eq.  632,  63 
Atl.  1107].  See  also  Randazzo  v.  Ropollo, 
105  N.  Y.  Suppl.  481. 

98.  Vanderbilt  v.  Mitchell,  (N.  J.  1907) 
67  Atl.  103  [reversing  71  N.  J.  Eq.  641,  63 
Atl.  1106],  holding  that  a  person  whose  prop- 
erty rights  are  affected  by  the  record  of  a 
birth  certificate  procured  by  fraud  ani  falsely 
representing  the  paternity  of  a  certain  infant 
may  maintain  a  suit  for  the  cancellation  of 
such  record. 
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99.  Vanderbilt  v.  Mitchell,  (N.  J.  1907) 
67  Atl.  103  [reversing  71  N.  J.  Eq.  641,  63 
Atl.  1106]. 

1.  Alabama. —  Brewer  v.  Watson,  71  Ala. 
299,  46  Am.  Rep.  318. 

Connecticut. —  Daly  v.  Dimock,  55  Conn. 
579,  12  Atl.  405. 

Indiana. —  State  v.  King,  154  Ind.  621,  57 
N.  E.  535. 

Kansas. —  Cormack  v.  Wolcott,  37  Kan.  391, 
15  Pac.  245. 

Maryland. —  Belt  v.  Prince  Greorge's  County 
Abstract  Co.,  73  Md.  289,  20  Atl.  982,  10 
L.  R.  A.  212. 

Minnesota. —  State  v.  McCubrey,  84  Minn. 
439,  87  N.  W.  1126. 

'NeiJO  Jersey. —  Lum  v.  McCarty,  39  N.  J.  L. 
287. 

Pennsylvania. —  Com.  v.  Walton,  6  Pa.  Dist. 
287 ;  In  re  Marriage  License  Docket,  4  Pa.. 
Dist.  162;  Owens  v.  Woolridge,  22  Pa.  Co.  Ct. 
237. 

Rhode  Island.— In  re  Caswell,  18  R.  T.  835, 
29  Atl.  259,  49  Am.  St.  Rep.  814,  27  L.  R.  A. 
82. 

West  Virginia. —  Payne  v.  Staunton,  55 
W.  Va.  202,  46  S.  E.  927. 

United  States. —  Sloan  Filter  Co.  v.  El  Paso 
Reduction  Co.,  117  Fed.  504. 

England. —  Rex  r.  Staffordshire,  6  A.  &  E, 
84,  6  L.  J.  M.  C.  65,  1  N.  &  P.  260,  33 
E.  C.  L.  68 ;  Rex.  v.  Merchant  Tailors'  Co.,  2 
B.  &  Ad.  115,  9  L.  J.  K.  B.  O.  S.  146,  22 
E.  C.  L.  57;  Rex.  v.  Lucas,  10  East  235,  10 
Rev.  Rep.  283;  Ex  p.  Briggs,  1  E.  &  E.  88L 
28  L.  J.  Q.  B.  272,  7  Wkly.  Rep.  445,  102 
E.  C.  L.  881;  Crew  v.  Saunders,  Str.  1005, 
93  Encr.  Reprint  997 ;  Rex  v.  Allgood,  7  T.  R. 
746,  4^Rev.  Rep.  574;  Rex  v.  Shelley,  3  T.  R. 
141,  1  Rev.  Rep.  673;  Herbert  v.  Ashburner, 
2  Wils.  C.  P.  297,  95  Eng.  Reprint  628. 

See  42  Cent.  Dig.  tit.  "Records,"  §  13. 

2.  Kansas. —  Boylan  v.  Warren,  39  Kan. 
301,  18  Pac.  174,  7  Am.  St.  Rep.  551. 
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as  woujcl  enable  him  to  maintain  or  defend  an  action  for  which  the  record  sought 
can  be  furnished  as  evidence  or  necessary  information,^  and  the  interest  of  the 
person  demanding  the  inspection  must  be  direct  and  tangible."^  In  some  juris- 
dictions, however,  the  necessity  of  interest  has  been  done  away  with  by 
statute,  and  any  person  may  examine  pubhc  records  and  make  memoranda 
therefrom.^ 

2.  Particular  Persons  —  a.  Abstracters  of  Title.  In  the  absence  of  statute 
conferring  the  right,  expressly  or  impliedly,^  an  abstracter  of  title  may  not  use 
public  records  for  speculative  purposes  in  regard  to  matters  not  relating  to  a 
personal  interest  in  the  particular  record,  but  the  rule  is  otherwise  where  the 
abstracter  has  a  present  personal  interest  in  such  record.^ 

b.  Corporator  of  Municipal  Corporation.  A  corporator  of  a  municipal  cor- 
poration has  a  right  to  inspect  and  make  copies  of  public  documents  and  records 


LouisioMa. —  Marsh  v.  Sanders,  110  La.  726, 

34  So.  752. 

Michigan . —  Burton  v.  Tuite,  80  Mich.  218, 
45  N.  \V.  88,  7  L.  R.  A.  824. 

New  Jersey. —  Liim  v.  McCarty,  39  N.  J.  L. 
287. 

Pennsylvania. — -In  re  Marriage  License 
Docket,  4  Pa.  Dist.  162. 

See  42  Cent.  Dig.  tit.  "Records,"  §§  13,  19. 

3.  See  cases  cited  supra,  notes  1,  2. 

A  user  of  machinerj'-  which  is  claimed  to 
infringe  a  patent  has  such  an  interest  in  the 
subject  matter  of  a  suit  between  other  parties 
in  which  the  validity  of  such  patent  is  in 
issue  as  entitles  him,  on  proper  application, 
to  inspect  and  make  a  copy  of  the  record  in 
such  suit,  including  the  evidence  on  file. 
Sloan  Filter  Co.  v.  El.  Paso  Reduction  Co., 
117  Fed.  504. 

4.  Brewer  v.  Watson,  71  Ala.  299,  .46  Am. 
Rep.  323;  People  v.  Walker,  9  Mich.  328;  Rex 
V.  Staffordshire,  6  A.  &  E.  84,  6  L.  J.  M.  C. 
65,  1  N.  &  P.  260,  33  E.  C.  L.  68;  Rex  v.  Mer- 
chant Tailors'  Co.,  2  B.  &  Ad.  115,  9  L.  J. 
K.  B.  0.  S.  146,  22  E.  C.  L.  57;  Ex  p.  Brusgs, 
1  E.  &  E.  881,  28  L.  J.  Q.  B.  272,  7  Wkly. 
Rnp.  44o,  102  E.  C.  L.  881. 

5.  Florida. —  State  V.  McMillan,  49  Fla. 
243,  38  So.  666. 

Michigan. —  Kalamazoo  Gazette  Co.  v.  Kala- 
mazoo County  Clerk,  148  Mich.  460,  111 
N.  W.  1070  (public  records  other  than  court 
records)  ;  Aitcheson  v.  Huebner,  90  Mich.  643, 
51  N.  W.  634;  Burton  v.  Tuite,  78  Mich.  363, 

44  N.  W.  282,  7  L.  R.  A.  73,  80  Mich.  218, 

45  N.  W.  88,  7  L.  R.  A.  824. 

Minnesota. —  State  v.  Rachac,  37  Minn.  372, 

35  N.  W.  7. 

Nebraska. — State  V.  Elsworth,  61  Nebr.  444, 
85  N.  W.  439. 

New  Jersey. —  Lum  v.  McCarty,  39  N.  J.  L. 
287. 

North  Carolina. —  Newton  t".  Fisher,  98 
N.  C.  20.  3  S.  E.  822. 

West  Virginia. —  State  v.  Long,  37  W.  Va. 
266,  16  S.  E.  578. 

Wisconsin. —  Hanson  v.  Eichstaedt,  69  Wis. 
538,  35  N.  W.  30. 

United  States.— Bell  v.  Commonwealth  Title 
fns.,  etc.,  Co.,  189  IT.  S.  131,  23  S.  Ct.  569,  47 
L.  ed.  747  ;  In  re  Chambers,  4  Fed.  786. 

See  42  Cen+.  Dig.  tit.  "Records,"       13,  14. 

The  legislature  has  power  to  authorize  any 
[38] 


person  it  may  see  proper  to  have  free  access 
to  a  public  office  for  the  purpose  of  trans- 
cribing the  records  for  such  purposes  as  it 
may  deem  the  public  interest  requires.  Silver 
V.  People,  45  111.  224. 

In  Ontario  it  is  provided  by  Rev.  St.  (1897) 
c.  334,  §  11,  that  "a  person  affected  by  anj' 
record  in  any  Court  in  this  Province  .  .  . 
shall  be  entitled  upon  payment  of  the  proper 
fee  to  search  and  examine  the  same."  In  re 
Chantler,  8  Ont.  L.  Rep.  111. 

The  record  of  the  transactions  of  pawn- 
brokers required  to  be  submitted  by  them  to 
the  licensing  board  is  not  a  public  record  to 
which  all  persons  may  have  access.  Round  v. 
Boston  Police  Com'r,  197  Mass.  218,  83  N.  E. 
412. 

6.  Day  v.  Button,  96  Mich.  600,  56  N.  W. 
3;  Burton  V.  Tuite,  78  Mich.  363,  44  N.  W. 
282,  7  L.  R.  A.  73 ;  State  v.  Rachac,  37  Minn. 
372,  35  N.  W.  7 ;  Bell  v.  Commonwealth  Title 
Ins.,  etc.,  Co.,  189  U.  S.  131,  23  S.  Ct.  569, 
47  L.  ed.  741. 

Under  a  statute  providing  that  the  county 
clerk  shall  keep  his  office  open  during  the 
usual  business  hours,  and  that  all  books  and 
records  of  his  office  shall  be  open  to  the  ex- 
amination of  any  person,  private  parties  have 
no  right  to  occupy  the  office  or  to  use  the 
books  for  an  extended  period  of  time  in  get- 
ting out  abstracts  of  the  entire  records  for 
private  gain.  Bean  v.  People,  7  Colo.  200,  2 
Pac.  909";  Cormack  V.  Wolcott,  37  Kan.  391, 
15  Pac.  245. 

7.  Alabama. —  Randolph  v.  State,  82  Ala. 
527,  2  So.  714,  60  Am.  Rep.  761. 

Georgia. —  Land  Title  Warranty,  etc.,  Co.  V. 
Tanner,  99  Ga.  470,  27  S.  E.  727;  Buck  v. 
Collins,  51  Ga.  391,  21  Am.  Rep.  236. 

Illinois. —  Scribner  v.  Chase,  27  111.  App. 
36. 

Maryland. —  Belt  v.  Prince  George's  Countv 
Abstract  Co.,  73  Md.  289,  20  Atl.  982,  10 
L.  R.  A.  212. 

Michigan. —  Diamond  Match  Co.  r.  Powers. 
51  Mich.  145,  16  N.  W.  314;  Webber  r.  Town- 
lev,  43  Mich.  534,  5  N.  W.  971,  38  Am.  Rep. 
213. 

See  42  Cent.  Dig.  tit.  "  Records,"  §  19. 

8.  West  Jersev  Title,  etc.,  Co.  r.  Barber. 
49  N.  J.  Eq.  474,  24  Atl.  381  [reversed  on 
other  grounds  in  53  N.  J.  Eq.  158,  32  Atl. 
222]. 
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of  the  corporation/  but  he  has  no  right  to  a  general  inspection  of  all  such  records 
at  all  times  and  from  any  motive  irrespective  of  whether  he  has  any  personal 
interest  in  such  documents  or  any  information  to  be  derived  therefrom/^ 

e.  Dealers  in  Tax  Titles.  Under  a  statute  giving  access  to  public  records  to 
all  persons  having  occasion  to  examine  them  for  any  lawful  purpose,  a  dealer  in 
tax  titles  is  entitled  to  examine  and  make  abstracts  of  such  records." 

d.  Indicted  Persons.  The  accused  on  trial  under  an  indictment  for  a  public 
offense  is  entitled,  on  proper  motion,  to  inspect  the  record  of  prehminary  proceed- 
ings relating  to  the  offense  with  which  he  is  charged. 

e.  Insurers  of  Titles.  In  the  absence  of  statutory  authority,  a  person  or 
corporation  engaged  in  insuring  titles  has  no  right  to  inspect  public  records  and 
make  abstracts  therefrom  in  order  to  set  up  a  rival  business  to  that  of  the  officer 
in  charge  of  the  record ;  but  such  a  corporation,  if  employed  to  examine  the  title 
to  a  particular  piece  of  property,  is  subrogated  to  its  employer's  right  of  access  to 
the  record,  and  the  fact  that  it  contemplates  insuring  the  title  thereto  does  not 
affect  the  right  of  access.^*  So  also  a  corporation  so  engaged  has  a  right  as 
part  of  the  public  to  examine  the  judgment  records  of  federal  courts  in  regard 
to  transactions  which  are  at  the  time  current  or  depending. 

f.  Litigants  and  Attorneys.  A  litigant  interested  in  an  action  pending  has 
the  right  to  inspect  the  records  thereof,^^  and  unless  otherwise  provided  by  vStatute, 
an  attorney  at  law  may  inspect  pubhc  records  in  which  his  chent  is  interested. 

g.  Publishers.  As  to  whether  a  person  has,  in  the  absence  of  express  statu- 
tory authority,  the  right  to  inspect  and  take  memoranda  from  pubhc  records 
for  publication,  there  is  a  conflict  of  authority,  it  being  held  in  at  least  one 
jurisdiction  that  such  right,  does  not  exist,^^  while  in  another  jurisdiction  the 
contrary  view  obtains.^® 

h.  Taxpayers.  A  taxpayer  is  entitled  to  an  inspection  of  public  records 
whenever  the  statute  expressly  so  provides,^*^  or  whenever  it  declares  that  such 
records  shall  be  open  to  the  inspection  of  any  person.^^ 

B.  Requiring  Fee  For  Privilege.  In  the  absence  of  statute,  it  has  been 
held  that  the  officer  having  the  custody  of  a  pubhc  record  has  no  right  to  exact 
a  fee  from  any  person  for  the  privilege  of  merely  examining  the  same,^^  or  even 
making  memoranda  therefrom;     but  that  the  rule  is  otherwise  with  regard  to 


9.  Com.  V.  Walton,  6  Pa.  Dist.  287. 

10.  People  V.  Cornell,  35  How.  Pr.  (N.  Y.) 

31  ^reversing  47  Barb.  329,  32  How.  Pr. 
149]. 

11.  Aitcheson  v.  Huebner,  90  Mich.  643,  51 
N.  W.  634. 

12.  Jenkins  v.  State,  45  Tex.  Cr.  173,  75 
S.  W.  312,  holding  that  the  record  of  an  in- 
quest of  a  statutory  proceeding  to  discover 
the  murderer,  where  such  proceeding  is  au- 
thorized by  law  and  the  testimony  of  wit- 
nesses taken  down,  is  a  public  document,  and 
that  a  person  under  indictment  and  on  trial 
for  the  homicide  to  which  such  record  relates 
is  entitled  upon  proper  motion  to  inspect  the 
same. 

Furnishing  accused  witn  evidence  generally 
see  Criminal  Law,  12  Cyc.  517. 

13.  Barber  v.  West  Jersey  Title,  etc.,  Co., 
53  N.  J.  Eq.  158,  32  Atl.  222. 

14.  West  Jersey  Title,  etc.,  Co.  f.  Barber, 
49  N.  J.  Eq.  474,  24  Atl.  381  [reversed  in  53 
N.  J.  Eq.  158,  32  Atl.  222,  on  the  ground 
that  mandamus  and  not  injunction  was  the 
proper  remedy  for  the  enforcement  of  such 
right]. 

15.  Bell  V.  Commonwealth  Title  Ins.,  etc., 
Co.,  189  U.  S.  131,  23  S.  Ct.  569,  47  L.  ed. 
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741  [affirming  110  Fed.  828,  49  C.  C.  A.  208 
{affirming  105  Fed.  548)]. 

16.  Daly  v.  Dimock,  55  Conn.  579,  12  Atl. 
405;  Wilson  v.  Rogers,  Str.  1242,  93  Eng, 
Reprint  1157. 

17.  Brewer  v.  Watson,  61  Ala.  310;  Bond 
V.  Lockwood,  40  111.  119. 

18.  Buck  V.  Collins,  51  Ga.  391,  21  Am. 
Rep.  236. 

19.  In  re  Marriage  License  I>ocket,  4  Pa. 
Dist.  162. 

Records  of  divorce  case. —  In  the  absence 
of  any  regulative  statute,  the  court  may  re- 
fuse inspection  of  the  records  of  a  divorce  case 
for  the  purpose  of  publication.  In  re  Cas- 
Avell,  18  R.  L  835,  29  Atl.  259,  49  Am.  St. 
Rep.  814,  27  L.  R.  A.  82. 

20.  Neville  v.  New  York  Bd.  of  Health, 
21  N.  Y.  Suppl.  574. 

21.  State  V.  King,  154  Ind.  621,  57  N.  E. 
535. 

22.  In  re  Marriage  License  Docket,  4  Pa. 
Dist.  162.  See  also  Newton  v.  Fisher,  98 
N.  C.  20,  3  S.  E.  822. 

23.  In  re  Marriage  License  Docket,  4  Pa. 
Dist.  162,  making  memoranda  from  marriage 
license  docket  for  purpose  of  publication  in  a 
newspaper. 
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persons  desiring  to  make  abstracts  of  such  records  who  are  not  at  the  time  personally 
interested  therein  but  merely  desire  to  make  and  use  such  abstracts  for  specula- 
tive purposes.^*  In  jurisdictions  where  the  necessity  of  interest  has  been  done 
away  with  by  statute,  the  officer  having  the  custody  of  a  public  record  has  no 
right  to  charge  a  fee  for  tiie  privilege  of  examining,  copying,  or  making  memoranda 
therefrom,^^  provided  no  independent  search  is  required  or  copying  done,  or  other 
assistance  rendered  by  him  or  his  assistants/*^  unless  the  statute  authorizes  him 
to  do  so.^^ 

C.  Regulations  as  to  Inspection  or  Use.  An  officer  having  the  custody 
of  pubhc  records  is  entitled  to  exercise  a  reasonable  discretion  in  making  regula- 
tions in  regard  to  the  inspection  and  use  thereof,^^  such  as  in  regard  to  the  hours 
during  which  the  inspection  may  be  made,^^  or  which  are  proper  for  the  purpose 
of  securing  the  safety  of  such  records. It  is  also  a  reasonable  regulation  to  require 
persons  using  records  for  the  purpose  of  making  abstracts  therefrom  to  pay  a  fee 
for  providing  additional  office  facilities,^^  or  to  require  an  attorney  desiring  to 
inspect  records  in  the  interest  of  a  client  to  produce  satisfactory  evidence  of  his 
authority,^^  and  such  officer  may  also  exclude  from  his  office  persons  who  conduct 
themselves  in  an  improper  or  disorderly  manner.^^ 

D.  Refusal  of  Privilege  —  l.  When  Proper.  The  privilege  of  inspecting 
public  records  may  properly  be  denied  where  the  officer  in  charge  thereof  is  vested 
with  a  discretion  in  regard  to  admitting  persons  to  inspect  the  same,^^  or  where 
the  party  desiring  to  do  so  has  no  interest  in  the  record,  and  no  statute  exists 
giving  him  the  right  of  inspection,^^  or  where  the  inspection  sought  would  be 
detrimental  to  the  public  interests,^^  and  such  officer  may  properly  refuse  to  per- 
mit a  company  engaged  in  copying  the  records  in  his  office  to  keep  such  a  number 
of  persons  therein  as  will  obstruct  the  public  business  of  the  office.^^  So  also  the 
privilege  may  be  denied  of  using  records  compiled  and  kept  by  a  county  pursuant 
to  statutory  authority,  for  the  purpose  of  sale,  in  a  private,  as  distinguished  from 
its  governmental,  capacity. 

2.  Remedy  For  Wrongful  Refusal.    Where  a  person  has  a  right  to  inspect 


24.  Newton  v.  Fisher,  98  N.  C.  20,  3  S.  E. 
822. 

25.  Lum  V.  McCarty,  39  N.  J.  L.  287; 
Townshend  v.  Register  of  Deeds,  7  How,  Pr. 
(N.  Y.)  318;  State  v.  Long,  37  W.  Va.  266, 
16  S.  E.  578;  In  re  Chambers,  44  Fed.  786. 

26.  See  Lum  v.  McCarty,  39  N.  J.  L.  287 ; 
State  V.  Long,  37  W.  Va.  266,  16  S.  E.  578. 

27.  Buck  f.  Collins,  51  Ga.  391,  21  Am. 
Rep.  236. 

28.  Upton  V.  Catlin,  i7  Colo.  546,  31  Pac. 
172,  17  L.  R.  A.  282;  Burton  v.  Reynolds, 
102  Mich.  55,  60  N.  W.  452;  State  v.  Rachac, 

37  Minn.  372,  35  N.  W.  7;  People  v.  Reilly, 

38  Hnn  (N.  Y.)  429. 

Sometimes  the  statute  giving  the  right  to 
inspect  pnblic  records  also  authorizes  the 
officer  in  charge  thereof  to  make  reasonable 
rales  and  regulations  in  relation  thereto. 
Burton  v.  Tuite,  78  Mich.  363,  44  N.  W.  282, 
7  L.  R.  A.  73. 

29.  Upton  Catlin,  17  Colo.  546,  31  Pac. 
172,  17  L.  R.  A.  282. 

30.  State  v.  Rachac,  37  Minn.  372,  35 
N.  W.  7. 

31.  Burton  y.  Reynolds,  102  Mich.  55,  60 
N.  W.  452. 

32.  Brewer  v.  Watson,  71  Ala.  299,  46  Am. 
Rep.  318. 

33.  People  r.  Reilly,  38  Hun  (N.  Y.)  429, 
holding  that  insolence  may  justify  such  ex- 
clusion. 


34.  People  v.  Richards,  99  N.  Y.  620,  1 
N.  E.  258. 

A  resolution  of  the  county  commissioners 
directing  the  recorder  to  deny  the  use  of  his 
office  to  persons  or  corporations  engaged  in 
making  abstracts  is  void,  in  that  it  divests 
the  recorder  of  the  power  conferred  upon  him 
by  law  of  exercising  a  reasonable  discre- 
tion in  the  management  and  government  of 
his  office.  Scribner  v.  Chase,  27  111.  App. 
36. 

35.  Brewer  v.  Watson,  61  Ala.  310. 

But  under  a  statute  giving  a  right  of  in- 
spection to  any  person  for  a  lawful  purpose, 
an  abstracter  cannot  be  denied  access  to  a 
city  tax  sales  book  made  up  by  the  receiver 
of  taxes  and  by  him  handed  to  the  city  treas- 
urer, on  the  ground  that  he  is  simply  seeking 
information  for  private  srain.  Burton 
Tuite,  78  Mich.  363,  44  N.  W.  282,  7  L.  R.  A. 
73. 

36.  Brewer  f.  Watson,  61  Ala.  310. 

37.  People  v.  Richards,  99  N.  Y.  620,  1 
N.  E.  258. 

38.  Davis  v.  Abstract  Constr.  Co.,  121  111. 
App.  121,  holding  that  where  a  county  is 
authorized  by  statute  to  compile  abstract 
books  and  sell  copies  of  the  abstracts  of  title, 
which  books  are  compiled  from  other  records 
which  the  county  is  required  to  keep  and 
which  are  open  to  the  public  as  original 
sources  of  information,  an  abstract  company 
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or  copy  a  public  record  and  the  officer  in  charge  thereof  refuses  to  permit  him  to 
do  so,  the  right  may  be  enforced  by  mandamus,^^  and  such  person  may  also  main- 
tain an  action  for  damages  against  the  officer.*^ 

VII.  Withdrawal  of  Records  or  Papers  from  Office  or  files. 

A.  Right  to  Withdraw  or  Remove  —  l.  In  General.  Private  persons 
have  no  right  to  remove  public  records  or  papers  from  the  office  or  files  where 
they  belong, and  when  permission  to  do  so  is  granted  it  is  a  matter  of  favor  and 
not  of  right. The  practice  leads  to  confusion  and  delay  besides  the  possibility 
of  the  loss  of  the  record  and  should  not  ordinarily  be  permitted,*^  and  although 
done  by  permission  of  the  officer  having  the  custody  of  the  record  is  not  sanctioned 
by  the  courts.^*  Such  removal  may,  however,  under  some  circumstances  or  for 
some  purposes  be  properly  permitted  by  the  court. 

2.  Judicial  Records,  Judicial  records  or  papers  should  not  be  removed  from 
the  office  of  the  clerk  or  files  where  they  belong  except  for  good  and  sufficient 
reasons,^^  and  no  person  has  a  right  to  remove  them  without  permission  of  the 
court. The  court  may  grant  such  permission,*^  but  it  is  a  matter  within  the 
discretion  of  the  court  both  as  to  the  removal,*^  and  as  to  the  terms  and  con- 
ditions upon  which  the  permission  shall  be  granted,^*^  and  in  some  cases  it  is  not 
only  proper  but  the  duty  of  the  court  to  deny  such  an  application.^^  Ordinarily 


may  be  denied  the  privilege  of  making  copies 
of  such  abstracts  which  it  might  sell  in  com- 
petition with  the  county. 

39.  Upton  v.  Catlin,  17  Colo.  546,  31  Pac. 
172,  17  L.  R.  A.  -282;  Barber  v.  West  Jersey 
Title,  etc.,  Co.,  53  N.  J.  Eq.  158,  32  Atl.  222; 
Com.  V.  Walton,  6  Pa.  Dist.  287;  Payne  v. 
Staunton,  55  W.  Va.  202,  46  S.  E.  927.  See 
also  Mandamus,  26  Cyc.  288. 

Mandamus  and  not  injunction  is  the  proper 
remedy  in  such  cases.  Barber  v.  West  Jer- 
sey Title,  etc.,  Co.,  53  N.  J.  Eq.  158,  32  Atl. 
222  [reversing  49  N.  J.  Eq.  474,  24  Atl. 
381]. 

40.  Brewer  v.  Watson,  65  Ala.  88. 

41.  French  v.  Neal,  24  Pick.  (Mass.)  55; 
Sternberger  v.  McSween,  14  S.  C.  35. 

42.  French  v.  Neal,  24  Pick.  (Mass.)  55; 
Sternberger  v.  McSween,  14  S.  C.  35. 

43.  Seay  v.  Yarborough,  94  N.  C.  291. 

44.  Sternberger  v.  McSween,  14  S.  C.  35. 

45.  McCommon  v.  Spong,  10  Pa.  Cas.  453, 
14  Atl.  260,  holding  that  under  a  statute 
authorizing  the  court  to  provide  for  the  mak- 
ing of  such  indexes  to  public  records  as  it 
may  deem  proper,  the  court  need  not  commit 
this  work  to  the  incumbent  of  the  office  to 
which  such  records  belong,  but  may  intrust  it 
to  some  other  competent  and  responsible  per- 
son and  may  authorize  him  to  remove  record 
books  from  the  office  for  such  purpose. 

For  use  as  evidence  in  federal  court. —  It 
is  doubtful  whether  under  any  circumstances 
a  state  court  should  enjoin  a  state  officer 
from  removing  public  records  from  the  state 
pursuant  to  a  subpoena  duces  tecum  issued 
by  a  federal  court,  and  it  will  certainly  re- 
fuse to  do  so  where  the  only  interest  shown 
by  plaintiff  in  such  records  is  that  he  would 
be  deprived  of  the  privilege  of  insDecting  the 
same  during  their  absence.  Dickinson  V. 
Kingsbury,  8  Cal.  App.  179,  96  Pac.  329. 

Permission  to  remove  judical  records  see 
infra,  VII,  A,  2. 
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46.  Seay  v.  Yarborough,  94  K  C.  291. 
Copies  should  be  taken  instead  of  removing 

the  originals  if  what  they  contain  is  needed. 
Federal  Chemical  Co.  v.  Green,  110  S.  W. 
859,  33  Ky.  L.  Rep.  671;  Seay  v.  Yarborough, 
94  N.  C.  291. 

47.  Federal  Chemical  Co.  v.  Green,  110 
S.  W.  859,  33  Ky.  L.  Rep.  671;  French  v. 
Neal,  24  Pick.  (Mass.)  55. 

An  attorney  cannot  withdraw  a  record  from 
the  files  for  the  purpose  of  preparing  a  case 
for  trial  but  may  make  use  of  it  within  the 
court-house.   Bond  v.  Lockwood,  40  111.  119. 

48.  French  v.  Neal,  24  Pick.  (Mass.)  55. 

But  a  surrogate  cannot,  under  the  pro- 
visions of  the  New  York  statutes,  allow  the 
testimony  and  proceedings  on  an  application 
for  probate  to  be  withdrawn  from  his  court 
upon  an  abandonment  of  the  proceedings  by 
the  proponent.  Matter  of  Greeley,  15  Abb. 
Pr.  N.  S.  (N.  Y.)  393. 

Removal  from  state. —  In  South  Carolina 
it  is  held  that  the  court  has  no  power  to 
order  a  record  removed  from  that  state  for 
use  in  another  state  in  view  of  Cr.  Code, 
§  307,  making  it  a  misdemeanor  for  the  clerk 
of  a  court  of  record  to  allow  the  removal  of 
any  record  except  when  attending  therewith 
in  court  pursuant  to  process.  Georgia  y.  Jen- 
nings, 50  S.  C.  156,  27  S.  E.  629. 

49.  French  v.  Neal,  24  Pick.  (Mass.)  55; 
Rogerson  v.  Neal,  16  Pick.  (Mass.)  370. 

50.  French  v.  Neal,  24  Pick.  (Mass.)  55. 

51.  French  v.  Neal,  24  Pick.  (Mass.)  55. 
For  the  purpose  of  destruction. — The  power 

of  a  court  to  permit  the  withdrawal  of  its 
records  from  the  clerk's  ofiice  for  the  purpose 
of  destruction  should  be  exercised  with  the 
greatest  caution,  and  only  in  the  most  excep- 
tional cases.  Schecker  v.  Woolsey,  2  N.  Y., 
App.  Div.  52,  37  N.  Y.  Suppl.  292. 

On  an  ex  parte  application  the  court  will 
not  permit  a  record  to  be  taken  out  of  its 
jurisdiction  into  another  county  for  use  in 
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when  the  originals  are  withdrawn  copies  should  be  left,^^  but  the  court  may  grant 
the  permission  with  or  without  such  condition. 

B.  Effect  of  Withdrawal  or  Removal.  Records  or  papers,  although  taken 
from  the  office  or  files  by  permission  of  the  clerk  are  in  contemplation  of  law  still 
in  his  possession  and  on  the  files  of  the  court,^^  and  their  removal  does  not  affect 
the  jurisdiction  of  the  court  to  act  thereon,^^  and  it  is  no  defense  to  an  action  on 
certain  contracts  that  plaintiff  had  improperly  removed  them  from  the  files  of  a 
prior  action  thereon  without  an  order  of  court;  nor  should  proceedings  in  a 
case  be  stayed  because  an  attorney  has  not  restored  papers  which  by  permission 
he  has  withdrawn  from  the  files.^"^ 

C.  Proceedings  For  Restoration.  The  court  may,  whenever  it  learns 
that  a  paper  has,  with  or  without  permission,  been  withdrawn  from  its  files,  pro- 
ceed on  its  own  motion  to  have  it  restored,^^  and  a  failure  to  comply  with  an  order 
for  its  restoration  may  be  punished  as  a  contempt.^^  If  a  paper  which  has  been 
withdrawn  from  the  files  and  not  returned  is  necessary  as  evidence  in  a  case,  its 
restoration  may  be  enforced  by  means  of  a  subpoena  duces  tecum.^^  Proceedings 
for  the  restoration  of  papers  withdrawn  from  the  files  may  be  instituted  under 
the  title  of  the  original  action,  which  has  been  settled,  the  title  being  merely  a 
matter  of  convenience  and  identification  and  the  proceedings  in  nowise  reviving 
the  action. 

VIII.  Registration  of  Land  Titles. 

A.  In  General.  In  a  number  of  jurisdictions  there  are  now  statutes  pro- 
viding for  a  system  of  registration  of  land  titles,  commonly  known  as  Torrens 
acts  and  the  Torrens  system, and  so  called  after  the  original  Torrens  act  of 


taking  depositions.  Brown  v.  Alexander,  11 
Wkly.  Notes  Cas.  (Pa.)  95. 

52.  Federal  Chemical  Co.  v.  Green,  110 
S.  W.  859,  33  Ky.  L.  Rep.  671;  Ecc  p.  Tocli- 
man,  23  Fed.  Cas.  No.  14,072,  1  Hayw.  &  H. 
268. 

Photographic  copies  of  exhibits. —  Upon  ap- 
plication to  withdraw  certain  printed  ex- 
hibits from  the  files  in  a  copyright  case  for 
the  purpose  of  annexing  the  same  to  a  com- 
mission for  the  examination  of  witnesses  in 
another  state,  the  court  granted  such  per- 
mission upon  condition  that  photographic  fac- 
similes thereof  should  be  made  under  the  di- 
rection of  the  clerk  and  filed  in  lieu  of  the 
originals.  Daly  v.  Maguire,  6  Fed.  Cas.  No. 
3,551,  6  Blatchf.  137. 

The  rule  as  to  leaving  copies  does  not  apply 
where  at  the  time  of  the  application  to  with- 
draw papers  originally  filed  there  are  no  par- 
ties litigant  before  the  court  and  no  persons 
having  any  right  to  have  the  papers  retained 
and  the  court  can  see  no  use  in  retaining 
them.  Ex  p.  Tochman,  23  Fed.  Cas.  No. 
14,072,  1  Hay^^^  &  H.  268. 

53.  French  v.  Neal,  24  Pick.  (Mass.)  55. 

54.  French  v.  Neal,  34  Pick.  (Mass.)  55; 
Pollock  i\  Aikens,  4  S.  D.  374,  57  N.  W.  1. 

55.  Pollock  v.  Aikens,  4  S.  D.  374,  57 
N.  W.  1. 

56.  Federal  Chemical  Co.  v.  Green,  110 
S.  W.  859,  33  Ky.  L.  Rep.  671. 

57.  Wood  V.  Kroll,  43  Hun  (N.  Y.)  328, 
holding  that  in  such  case  if  the  paper  is  im- 
portant the  proper  procedure  is  to  issue  a 
subpoena  duces  tecum  requiring  its  produc- 
tion. 

58.  Howe  V.  Mutual  Reserve  Fund  Life 
Assoc.,  115  Iowa  285,  88  N.  W.  338;  Wiscon- 


sin, etc.,  R.  Co.  V,  Given,  69  Iowa  581,  29 
N.  W.  611. 

59.  Wisconsin,  etc.,  R.  Co.  v.  Given,  G9 
Iowa  581,  29  N.  W.  611. 

60.  Wood  V.  Kroll,  43  Hun  (N.  Y.) 
328. 

61.  Howe  V.  Mutual  Reserve  Fund  Life 
Assoc.,  115  Iowa  285.  88  N.  W.  338. 

62.  California. — ^  Robinson  r.  Kerrigan,  151 
Cal.  40,  90  Pac.  129,  121  Am.  St.  Rep.  90. 

Colorado. —  People  v.  Crissman,  41  Colo. 
450,  92  Pac.  949. 

/Z^inois.— People  v.  Simon,  176  111.  165,  52 
N.  E.  910,  68  Am.  St.  Rep.  175,  44  L.  R.  A. 
801. 

Massachusetts. —  McQuesten  r.  Com.,  198 
Mass.  172,  83  N.  E.  1037;  Tyler  r.  Judges 
Ct.  of  Registration,  175  Mass.  71,  55  N.  E. 
812,  51  L.  R.  A.  433. 

Minnesota. —  Baart  v.  Martin,  99  Minn. 
197,  108  N.  W.  945,  116  Am.  St.  Rep.  394; 
State  V.  Westfall,  85  Minn.  437,  89  N.  W. 
175,  89  Am.  St.  Rep.  571,  57  L.  R.  A.  297. 

In  New  York  a  similar  statute  was  enacted 
in  1908,  which  embodies  the  essential  features 
of  the  other  Torrens  laws,  and  also  contains 
a  number  of  provisions  peculiar  to  itself,  and 
regarded  by  its  founders  as  particularly  im- 
portant. 8  Columbia  L.  Rev.  438.  article  by 
Alfred  G.  Reeves.  See  also  14  Bench  &  Bar 
1,  editorial. 

In  the  Philippine  Islands  the  registration 
act  became  efl'ective  Feb.  1,  1903.  41  Am.  L. 
Rev.  751,  report  of  attorney-general  on  work 
of  court  of  land  registration. 

In  Canada  see  29'Can.  L.  T.  605,  article  by 
A.  McTx^od. 

63.  Robinson  r.  Kerrigan.  151  Cal.  40,  90 
Pac.  129,  121  Am.  St.  Rep.  90:  People  v, 
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Australia.®*  The  basic  principle  of  this  system  is  the  registration  of  the  title  to 
the  land  instead  of  registering,  as  under  the  old  system,  the  evidence  of  such  title,  ®^ 
and  while  the  statutes  differ  somewhat  in  their  details,  the  primary  purpose  of 
all  is  the  creation  of  an  indefeasible  title  in  the  registered  owner  and  the  simplifica- 
tion of  the  transfer  of  land.®^  The  institution  of  proceedings  to  register  title  is  a 
purely  voluntary  act  on  the  part  of  the  applicant,®^  and  he  may  withdraw  his 
application  at  any  time  before  final  decree.®*  As  comparatively  few  cases  have 
as  yet  arisen  under  the  statutes  in  this  country  reference  is  made  in  the  notes 
to  various  treatises  and  articles  in  legal  publications  wherein  the  provisions  of 
the  statutes  and  the  general  working  of  the  system  are  discussed  at  length.®^ 

B.  Constitutionality  of  Statutes.  The  original  Ilhnois  statute  of  1895,7<^ 
and  the  Ohio  statute  of  1896,'^  were  both  declared  to  be  unconstitutional,  and  the 
Ohio  statute  was  subsequently  repealed;  but  the  courts  have  passed  upon  and 
sustained  the  constitutionality  of  the  later  Illinois  statute,  and  the  statutes  in 
other  jurisdictions.'^*  The  objections  urged  against  these  statutes  and  which  have 
been  held  not  to  render  them  unconstitutional  have  been  that  they  deprive  persons 
of  their  property  without  due  process  of  law,'^  that  they  deny  the  equal  protec- 


Crissman,  41  Colo.  450,  92  Pac.  949;  People 
v.  Simon,  176  111.  165,  52  N.  E.  910,  68  Am. 
St.  Rep.  175,  44  L.  R.  A.  801 ;  State  West- 
fall,  85  Minn.  437,  89  N.  W.  175,  89  Am.  St. 
Pep.  571,  57  L.  P.  A.  29/. 

64.  McQuesten  v.  Com.,  198  Mass.  172,  83 
N.  E.  1037;  Baart  v.  Martin,  99  Minn.  197, 
108  N.  W.  945,  116  Am.  St.  Pep.  394;  8  Co- 
lumbia L.  Pev.  438,  article  by  Alfred  G. 
Peeves. 

65.  State  y.  Westfall,  85  Minn.  437,  89 
N.  W.  175,  89  Am.  St.  Pep.  571,  57  L.  P.  A. 
297. 

66.  Baart  v.  Martin,  99  Minn.  197,  108 
N.  W.  945,  116  Am.  St.  Pep.  394. 

The  objects  and  purposes  of  the  statutes 

have  been  otherwise  stated  to  be,  to  establish 
a  system  for  the  registration  of  title  to  land 
whereby  the  official  certificate  will  always 
show  the  state  of  the  title  and  the  person  in 
whom  it  is  vested  (Pobinson  v.  Kerrigan,  151 
Cal.  40,  90  Pac.  129,  121  Am.  St.  Rep.  90)  ; 
to  provide  a  system  of  registration  whereby  it 
shall  be  possible  for  an  intending  purchaser 
of  land  to  ascertain  by  an  inspection  of  the 
register  who  may  convey  to  him  the  title 
(Glos  v.  Kingman,  207  111.  26,  69  N.  E.  632)  ; 
to  establish  the  title  and  give  certainty  to  it 
so  that  the  public  or  any  one  dealing  with 
the  land  may  ascertain  the  true  state  of  the 
title  by  an  inspection  of  the  register  (Glos  v. 
Cessna,  207  111.  69,  69  N.  E.  634)  ;  to  pro- 
vide a  speedy  and  summary  method  of  deter- 
mining rights  and  interests  in  real  property 
and  to  authorize  the  court  in  proceedings 
thereunder  to  hear  and  determine  all  contro- 
versies respecting  the  title  and  by  proper  de- 
cree definitely  to  fix,  establish,  and  declare 
the  rights  and  interests  of  all  interested  par- 
ties (Peed  V.  Siddall,  94  Minn.  216,  102  N.  W. 
453)  ;  and  that  the  decree  shall  bind  the  land 
and  quiet  title  thereto  and  shall  be  conclu- 
sive upon  all  persons  whether  named  in  the 
proceedings  or  not,  subiect  to  some  few  and 
immaterial  exceptions  (Tyler  v.  Judges  Ct.  of 
Registration,  175  Mass.  71,  55  N.  E.  812,  51 
L.  P.  A.  433). 
Advantages  of  system  over  that  of  regis- 
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tration  of  deeds  as  a  means  of  preventing 
fraud  see  28  Can.  L.  T.  540. 

67.  Tyler  y.  Judges  Ct.  of  Registration, 
175  Mass.  71,  55  N.  E.  812,  51  L.  P.  A. 
433. 

68.  McQuesten  v.  Com.,  198  Mass.  172,  83 
N.  E.  1037,  decided  under  the  Massachusetts 
statute  expressly  allowing  a  withdrawal  "  at 
any  time  before  final  decree,  upon  terms  to  be 
determined  by  the  court." 

69.  43  Am.  L.  Pev.  97  (article  by  Richard 
W.  Hale)  ;  Beers  Torrens  System,  %  \  et  seq.; 
14  Bench  &  Bar  1  (editorial)  ;  65  Cent.  L.  J. 

449  (article  by  W.  F.  Meier)  ;  8  Columbia  L. 
Rev.  438  (article  by  Alfred  G.  Reeves). 

70.  People  v.  Chase,  165  111.  527,  46  N.  E. 
454,  36  L.  P.  A.  105,  holding  the  statute  to 
be  unconstitutional  on  the  ground  that  it  con- 
ferred judicial  powers  upon  the  registrars 
and  examiners  of  title. 

71.  State  V.  Guilbert,  56  Ohio  St.  575,  47 
N.  E.  551,  60  Am.  St.  Pep.  756,  38  L.  P.  A. 
519,  holding  the  statute  to  be  unconstitutional 
because  the  provision  as  to  notice  did  not 
meet  the  constitutional  requirement  as  to  due 
process  of  law,  because  the  provision  for  an 
assurance  fund  constituted  a  taking  of  pri- 
vate property  without  the  owner's  consent  for 
a  purpose  not  public,  and  because  it  conferred 
judicial  powers  upon  the  recorder,  a  minis- 

72.  65  Cent.  L.  J.  449  (article  by  W.  F. 
Meier)  ;  8  Columbia  L.  Rev.  438  (article  by 
Alfred  G.  Peeves). 

73.  People  v.  Simon,  176  111.  165,  52  N.  E. 
910,  68  Am.  St.  Pep.  175,  44  L.  P.  A.  801. 

74.  Pobinson  v.  Kerrigan,  151  Cal.  40,  90 
Pac.  129,  121  Am.  St.  Rep.  90;  People  V. 
Crissman,  41  Colo.  450,  92  Pac.  949 ;  Tyler  v. 
Judges  Ct.  of  Registration,  175  Mass.  71,  55 
K  E.  812,  51  L.  P.  A.  433;  State  v,  Westfall, 
85  Minn.  437,  89  K  W.  175,  89  Am.  St.  Pep. 
571,  57  L.  P.  A.  297. 

75.  California. — Pobinson  v.  Kerrigan,  151 
Cal.  40,  90  Pac.  129,  121  Am.  St.  Rep.  90. 

Colorado. —  People  v.  Crissman,  41  Colo. 

450  92  Pac.  949. 

/hwois.— People  v.  Simon,  176  111.  165,  52 
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tion  of  the  laws,^®  that  they  commit  to  the  judicial  department  functions  purely 
administrative  and  executive,"  that  they  delegate  judicial  powers  to  ministerial 
officers,  the  examiners,  registrars,  and  recorders, '^^  that  they  constitute  special 
legislation,^^  that  they  create  a  new  county  office  not  filled  by  appointment  or 
election  as  provided  by  the  constitution,^^  and  that  the  provision  in  one  of  the 
statutes  that  the  law  shall  take  effect  only  after  a  favorable  vote  by  counties  is 
an  attempt  to  delegate  legislative  power.  It  has  also  been  urged  that  the  statutes 
are  unconstitutional  because  they  provide  that  examiners  shall  be  appointed 
instead  of  elected,®^  and  that  such  appointment  shall  be  made  by  the  courts, 
because  they  make  no  provision  for  notice  before  registration  of  transfers  or  deal- 
ings subsequent  to  the  initial  registration,**  and  because  they  provide  that  no 
apphcation  by  a  person  not  served  with  process  or  notified  of  the  proceeding,  to 
open  the  decree  can  be  made  after  sixty  days  from  the  entry  of  the  decree,  and  that 
no  action  or  proceeding  to  recover  the  land  can  be  maintained  after  such  time.*^ 


N.  E.  910,  68  Am.  St.  Rep.  175,  44  L.  R.  A. 
801. 

Massachusetts. —  Tjder  i;.  Judges  Ct.  of 
Registration,  175  Mass.  71,  55  N.  E.  812,  51 
L.  R.  A.  433. 

Minnesota. —  State  v.  Westfall,  85  Minn. 
437,  89  N.  W.  175,  89  Am.  St.  Rep.  571,  57 
L.  R.  A.  297. 

That  no  affirmative  judgment  in  favor  of 
a  defendant  can  be  rendered  but  only  a  de- 
cree of  dismissal  in  case  the  court  finds  that 
the  applicant  has  not  a  proper  title  for  regis- 
tration does  not  make  the  act  in  violation 
of  the  constitutional  provision  in  regard  to 
due  process  of  law.  People  V.  Crissman,  41 
Colo.  450,  92  Pac.  949. 

That  there  can  be  no  personal  service  of 
notice  upon  unknown  claimants  whose  rights 
may  be  cut  off  by  the  decree  does  not  render 
the  act  unconstitutional,  since  both  the  com- 
mon law  and  the  constitution  permit  un- 
known claims  to  be  dealt  with  without  per- 
sonal service  upon  the  claimant.  Tyler  v. 
Judges  Ct.  of  Registration,  175  Mass.  71,  55 
N.  E.  812,  51  L.  R.  A.  433. 

76.  Robinson  v.  Kerrigan,  151  Cal.  40,  90 
Pac.  129,  121  Am.  St.  Rep.  90;  People  v. 
Crissman,  41  Colo.  450,  92  Pac.  949. 

77.  Robinson  v.  Kerrigan,  151  Cal.  40,  90 
Pac.  129,  121  Am.  St.  Rep.  90  (holding  that 
the  act  is  not  open  to  the  objection  that  in 
cases  where  the  title  is  not  disputed  the  act 
of  describing  and  declaring  such  undisputed 
title  is  necessarily  administrative  and  can- 
not be  performed  by  the  judicial  depart- 
ment) ;  People  V.  Crissman,  41  Colo.  450,  92 
Pac.  949. 

78.  California. — Robinson  v.  Kerrigan,  151 
Cal.  40,  90  Pac.  129,  121  Am.  St.  Rep.  90. 

Colorado. —  People  v.  Crissman,  41  Colo. 
450,  92  Pac.  949. 

Illinois. —  People  v.  Simon,  176  111.  165,  52 
N.  E.  910,  68  Am.  St.  Rep.  175,  44  L.  R.  A. 
801. 

Massachusetts. —  Tyler  v.  Judges  Ct.  of 
Registration,  175  Mass.  71,  55  N.  E.  812,  51 
L.  R.  A.  433. 

Mimiesota. —  State  V.  Westfall,  85  Minn. 
437,  89  N.  W.  175,  89  Am.  St.  Rep.  571,  57 
L.  R.  A.  297. 

79.  Robinson  v.  Kerrigan,  151  Cal.  40,  90 
Pac.  129,  121  Am.  St.  Rep.  90  (holding  that 


the  statute  is  not  unconstitutional  as  special 
legislation  because  it  makes  special  pro- 
visions in  regard  to  the  statute  of  limita- 
tions) ;  People  V.  Simon,  176  111.  165,  52 
N.  E.  910,  68  Am.  St.  Rep.  175,  44  L.  R.  A. 
801;  National  Bond,  etc.,  Co.  v.  Hopkins,  96 
Minn.  119,  104  N.  W.  678,  816;  State  v.  West- 
fall,  85  Minn.  437,  89  N.  W.  175,  89  Am.  St. 
Rep.  571,  57  L.  R.  A.  297  (holding  that  the 
provision  of  the  Minnesota  statute  that  the 
act  shall  apply  only  to  counties  having  over 
seventy-five  thousand  inhabitants  does  not,  by 
reason  of  making  a  classification  of  counties 
according  to  population,  render  the  act  un- 
constitutional and  void  as  constituting  special 
legislation) . 

80.  People  v.  Crissman,  41  Colo.  450,  92 
Pac.  949,  holding  that  the  statute  providing 
that  county  clerks  who  are  eoc  offi'Cio  re- 
corders of  deeds  shall  be  registrars  of  titles 
under  the  new  system  merely  imposes  new 
duties  upon  such  clerks  and  does  not  create 
a  new  county  office. 

81.  People  V.  Simon,  176  111.  165,  52  N.  E. 
910,  68  Am.  St.  Rep.  175,  44  L.  R.  A.  801. 

82.  State  v.  Westfall,  85  Minn.  437,  89 
N.  W.  175,  89  Am.  St.  Rep.  571,  57  L.  R.  A. 
297,  holding  that  the  examiners  of  titles  are 
not  county  officers  within  the  application  of 
the  constitutional  provision  requiring  such 
officers  to  be  elected,  but  that  they  are  merely 
subordinate  officers  or  assistants  of  the  court. 

83.  State  v.  Westfall,  85  Minn.  437,  89 
N.  W.  175,  89  Am.  St.  Rep.  571,  57  L.  R.  A. 
297,  holding  that  the  examiners  of  titles  are 
merely  subordinate  officers  or  assistnuts  of 
the  courts  and  that  judicial  power  includes 
the  authority  to  appoint  all  necessary  sub- 
ordinates and  assistants. 

84.  Tyler  v.  Judges  Ct.  of  Registration,  175 
Mass.  71,  81,  55  N.  E.  812,  51  L.  R.  A.  433, 
where  the  court,  in  answer  to  this  objection, 
said:  "It  must  be  remembered  that  at  all 
later  stages  no  one  can  have  a  claim  which 
does  not  appear  on  the  face  of  the  registry. 
The  only  rights  are  registered  rights,  and 
when  land  is  brought  into  the  registry 
system  there  seems  to  be  nothing  to  hinder 
the  Legislature  from  fixing  the  conditions 
upon  which  it  shall  be  held  under  that 
system." 

'  85.  State  v.  Westfall,  85  Minn.  437,  89 
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The  provision  as  to  an  assurance  or  indemnity  fund  was  one  of  the  objections 
rehed  on  and  sustained  as  rendering  the  Ohio  statute  unconstitutional,^*^  but  in 
other  jurisdictions  this  question  does  not  seem  to  have  been  directly  passed  upon.^^ 
C.  Procedure  —  l.  In  General.  The  initial  registration  of  title,  that  is, 
the  conclusive  establishment  of  a  starting  point  binding  upon  all  the  world,  must 
necessarily  rest  upon  judicial  proceedings,^^  which  must  meet  the  constitutional 
requirement  as  to  due  process  of  law.^^  The  statutes  usually  provide  in  detail 
the  procedure  for  effecting  the  registration,®*^  and  while  this  procedure  varies  to 
some  extent  under  the  different  statutes,  the  essential  steps  ordinarily  consist 
in  the  filing  of  an  application  or  petition  by  the  applicant  showing  certain  facts 
in  regard  to  his  title  and  the  property  in  question,  and  the  existence  of  adverse 
claims,  liens,  or  encumbrances,®^  a  reference  of  such  application  to  examiners  who 
examine  into  the  title  and  report  thereon  to  the  court,  ®^  the  service  of  process  or 
notice  either  personally  or  by  publication  upon  all  parties  interested  in  the  property,®^ 
a  subsequent  hearing  and  determination  by  the  court  in  regard  to  such  title,®* 


N.  W.  175,  89  Am.  St.  Rep.  571,  57  L.  E.  A. 
297,  holding  that  such  provision  is  not  in- 
tended to  apply  to  adverse  claimants  in  the 
actual  possession  of  the  land  upon  whom 
summons  is  not  served,  and  that  as  so  con- 
strued the  provision  is  not  unconstitutional 
but  is  valid  as  a  statute  of  limitations. 

86.  State  v.  Guilbert,  56  Ohio  St.  575,  47 
N.  E.  551,  60  Am.  St.  Rep.  756,  38  L.  R.  A. 
519. 

87.  See  cases  cited  supra,  notes  73-85. 

In  Illinois  the  court  in  sustaining  the  con- 
stitutionality of  the  act  of  1897  as  against 
the  various  objections  urged  said:  "In  our 
view  of  the  case  the  indemnity  fund  feature 
of  the  law  need  not  be  considered.  The  law 
can,  as  we  think,  stand  and  accomplish  its 
purpose  without  it."  People  v.  Simon,  176 
111.  165,  52  N.  E.  910,  68  Am.  St.  Rep.  175, 
44  L.  R.  A.  801. 

88.  State  v.  Westfall,  85  Minn.  437,  89 
N.  W.  175,  89  Am.  St.  Rep.  571,  57  L.  R.  A. 
297. 

89.  State  v.  Westfall,  85  Minn.  437,  89 
N.  W.  175,  89  Am.  St.  Rep.  571,  57  L.  R.  A. 
297. 

The  most  important  distinction  between 
the  American  title  registration  laws  and 
those  of  England,  Australia,  and  Canada  is 
that  the  former  uniformly  require  a  judicial 
proceeding  because  of  the  constitutional 
guarantees  that  no  one  shall  be  deprived  of 
his  property  without  due  process  of  law. 
8  Columbia  L.  Rev.  438,  article  by  Alfred  G. 
Reeves. 

90.  California. — Robinson  v.  Kerrigan,  151 
Cal.  40,  90  Pac.  129,  121  Am.  St.  Rep.  90. 

Colorado. —  People  v.  Crissman,  41  Colo. 
450,  92  Pac.  949. 

Illinois. —  People  v.  Simon,  176  111.  165,  52 
N.  E.  910,  68  Am.  St.  Rep.  175,  44  L.  R.  A. 
801. 

Massachusetts. —  McQuesten  v.  Com.,  198 
Mass.  172,  83  N.  E.  1037;  Tyler  v.  Judges  Ct. 
of  Registration,  175  Mass.  71,  55  N.  E.  812, 
51  L.  R.  A.  433. 

Minnesota. —  State  v.  Westfall,  85  Minn. 
437,  89  N.  W.  175,  89  Am.  St.  Rep.  571,  57 
Xi.  R.  A.  297.  And  see  Beers  Torrens  System, 
§§  52-63:   65  Cent.  L.  J.  449    (article  by 
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W.  F.  Meier);  8  Columbia  L.  Rev.  438 
(article  by  Alfred  G.  Reeves). 

Procedure  under  the  New  York  statute  see 
14  Bench  &  Bar  1  (editorial)  ;  8  Columbia  L. 
Rev.  438  (article  by  Alfred  G.  Reeves). 

91.  Robinson  v.  Kerrigan,  151  Cal.  40,  90 
Pac.  129,  121  Am.  St.  Rep.  90;  People  v. 
Crissman,  41  Colo.  450,  92  Pac.  949;  Tyler  v. 
Judges  Ct.  of  Registration,  175  Mass.  71,  55 
N.  E.  812,  51  L.  R.  A.  433;  State  v.  Westfall, 
85  Minn.  437,  89  N.  W.  175,  89  Am.  St.  Rep. 
571,  57  L.  R.  A.  297. 

Form  of  application  see  Beers  Torrens  Sys- 
tem, §§  41-46. 

Supplementary  papers  to  be  filed  with  ap- 
plication see  Beers  Torrens  System,  §§  47-50. 

The  information  required  by  the  statute 
must  be  given  by  the  applicant  in  good  faith, 
and  any  persons  known  to  have  any  interest 
in  or  lien  or  claim  upon  the  property  must 
be  named.  Baart  v.  Martin,  99  Minn.  197, 
108  N.  W.  945,  116  Am.  St.  Rep.  394. 

92.  See  infra,  VIII,  C,  2. 

93.  Robinson  v.  Kerrigan,  151  Cal.  40,  90 
Pac.  129,  121  Am.  St.  Rep.  90;  People  v. 
Crissman,  41  Colo.  450,  92  Pac.  949;  Tyler 
V.  Judges  Ct.  of  Registration,  175  Mass.  71, 
55  N.  E.  812,  51  L.  R.  A.  433:  Dewey  v.  Kim- 
ball, 89  Minn.  454,  95  N.  W.  317,  895,  96 
N.  W.  704;  State  v.  Westfall,  85  Minn.  437, 
89  N.  W.  175,  89  Am.  St.  Rep.  571,  57 
L.  R.  A.  297. 

Under  the  Minnesota  statute  all  persons 
who  are  suggested  by  the  examiner  of  titles 
in  his  report  as  having  any  claim  or  interest 
making  it  proper  that  they  should  be  parties 
to  the  proceeding  must,  it  has  been  held,  be 
named  as  defendants  in  the  summons.  Dewey 
V.  Kimball,  89  Minn.  454,  95  N.  W.  317,  895, 
96  N.  W.  704. 

Service  of  process  or  notice. —  Known  par- 
ties should  be  served  personally  and  un- 
known parties  by  publication  (Reed  v.  Sid- 
dall,  89  Minn.  417,  95  N.  W.  303),  and  all 
adverse  claimants  who  are  known  must  be 
named  in  the  summons  (Baart  v.  Martin.  99 
Minn.  197,  108  N.  W.  945,  116  Am.  St.  Rep. 
394). 

94.  Robinson  v.  Kerrigan,  151  Cal.  40,  90 
Pac.  129,  121  Am.   St.  Rep.  90;   State  v. 
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which  if  found  to  be  entitled  to  record  is  duly  ordered  to  be  recorded/^  and 
a  certificate  issued  to  the  holder  of  the  record  title.  The  proceeding  is  in 
effect  an  action  in  rem,^'^  and  in  such  proceeding  all  rules  and  principles  of  law 
applicable  to  ordinary  actions  and  proceedings  and  rules  of  practice  with  respect 
to  the  trial,  introduction  of  evidence,  findings,  and  judgment  should,  so  far  as 
not  clearly  inappropriate  or  otherwise  provided  for  by  the  act,  be  followed  and 
apphed.^*  In  Massachusetts  there  is  a  special  court  having  jurisdiction  of  pro- 
ceedings to  register  title,  formerly  known  as  the  court  of  land  registration  and 
under  later  statutes  as  the  land  court. 

2.  Before  Examiner  of  Title.  The  statutes  usually  provide  that  the  applica- 
tion for  registration  shall  be  referred  in  the  first  instance  to  an  examiner  of  titles  to 
investigate  the  title  and  report  thereon  to  the  court. ^  Under  one  statute  it  is  said 
that  the  examiner  to  whom  the  application  is  referred  deals  therewith  merely  as  a 
conveyancer  at  common  law  deals  with  a  title  which  he  is  employed  to  investi- 
gate;^ but  under  another  statute  it  is  held  that  the  examiner  occupies  to  the 
court  a  position  similar  to  that  of  a  master  in  chancery,^  that  in  the  proceedings 
before  him  the  ordinary  rules  of  evidence  apply,^  that  the  applicant  should  intro- 
duce his  evidence  before  the  examiner  upon  notice  to  defendants  in  such  manner 
that  the  latter  may  preserve  their  rights  for  review  by  objection  thereto,^  and 
that  it  is  not  proper  for  the  examiner  to  make  ex  parte  examinations  of  abstracts 
of  title  or  records  not  introduced  in  evidence  before  him  upon  which  to  base  his 
report.®  An  objection  may  be  filed  to  the  report  of  the  examiner,  which  objec- 
tion is  in  the  nature  of  a  special  demurrer  and  should  point  out  the  grounds  of 
objection  with  clearness  and  certainty.'^  The  court  is  not  bound  by  the  report 
of  the  examiner  but  may  require  other  and  further  proof  and  determine  the  rights 
of  the  parties  upon  all  the  evidence  regardless  of  the  opinion  of  the  examiner.^ 

3.  Parties.    Any  person  claiming  to  be  the  owner  of  property  may  maintain 


Westfall,  85  Minn.  437,  89  N.  W.  175,  89  Am. 
St.  Rep.  571,  57  L.  R.  A.  297. 

95.  Robinson  v.  Kerrigan,  151  Cal.  40,  90 
Pac.  129,  121  Am.  St.  Rep.  90;  People  v. 
Crissman,  41  Colo.  450,  92  Pac.  949;  State  v. 
Westfall,  85  Minn.  437,  89  N.  W.  175,  89  Am. 
St.  Rep.  571,  57  L.  R.  A.  297. 

96.  Robinson  v.  Kerrigan,  151  Cal.  40,  90 
Pac.  129,  121  Am.  St.  Rep.  90. 

Certificate  of  registration  see  Beers  Torrens 
System,  §§  67-71. 

97.  Robinson  v.  Kerrigan,  151  Cal.  40,  90 
Pac.  129,  121  Am.  St.  Rep.  90;  Woburn  First 
Nat.  Bank  v.  Woburn,  192  Mass.  220,  78 
N.  E.  307;  Tyler  v.  Judges  Ct.  of  Registra- 
tion, 175  Mass.  71,  55  N.  E.  812,  51  L.  R.  A, 
433;  Dewey  V.  Kimball,  89  Minn.  454,  95 
N.  W.  317,  895,  96  N.  W.  704;  State  v.  West- 
fall,  85  Minn.  437,  89  N.  W.  175,  89  Am.  St. 
Rep.  571,  57  L.  R.  A.  297. 

98.  Owsley  v.  Johnson,  95  Minn.  168,  103 
N.  W.  903,  holding  that  the  court  in  such  a 
proceeding  should  make  special  findings  of 
fact  and  conclusions  of  law  as  in  ordinary 
civil  actions. 

The  procedure  differs  from  an  ordinary 
action  in  that  the  complaint  is  filed  before 
the  summons  is  issued.  14  Bench  &  Bar  1, 
editorial. 

99.  Foss  V.  Atkins,  193  Mass.  486,  79  N.  E. 
7G3;  Luce  v.  Parsons,  192  Mass.  8,  77  N.  E. 
1032. 

Right  of  appeal  to  superior  court  and  to 
supreme  court  see  infra,  VIII,  C,  7. 

1.  People  V.  Crissman,  41  Colo.  450,  92 


Pac.  949;  Glos  v.  Holberg,  220  111.  167,  77 
N.  E.  80;  McQuesten  v.  Com.,  198  Mass.  172, 
83  N.  E.  1037;  Tyler  v.  Judges  Ct.  of  Regis- 
tration, 175  Mass.  71,  55  N.  E.  812,  51 
L.  R.  A.  433;  Dewey  v.  Kimball,  89  Minn. 
454,  95  N.  W.  317,  895,  96  N.  W.  704;  State 
V.  Westfall,  85  Minn.  437,  89  N.  W.  175,  89 
Am.  St.  Rep.  571,  57  L.  R.  A.  297.  See  also 
Beers  Torrens  System,  §  23. 

Report  of  evidence  to  court. — Although  the 
statute  does  not  require  that  the  examiner 
shall  report  to  the  court  more  than  the  sub- 
stance of  the  evidence  submitted  to  him  ex- 
cept upon  the  request  of  some  party  to  the 
proceeding  or  by  direction  of  the  court,  he 
should  so  far  report  the  evidence  as  to  show 
its  introduction  before  him  and  that  the 
proper  foundation  was  laid  for  the  introduc- 
tion of  any  secondary  evidence  admitted. 
Glos  V.  Holberg,  220  111.  167,  77  N.  E.  80. 

2.  McQuesten  v.  Com.,  198  Mass.  172,  83 
N.  E.  1037. 

3.  Glos  V.  Holberg,  220  111.  167,  77  N.  E. 
80;  Gage  v.  Consumers'  Electric  Light  Co., 
194  111.  30,  64  N.  E.  653. 

4.  Glos  V.  Cessna,  207  111.  69,  69  N.  E.  634. 

5.  Glos  r.  Grant  Bldg.,  etc..  Assoc..  229 
111.  387,  82  N.  E.  304;  Glos  v.  Holberg,  220 
111.  167,  77  N.  E.  80. 

6.  Glos  r.  Grant  Bldg.,  etc..  Assoc.,  229 
111.  387,  82  N.  E.  304;  iGlos  v.  Holberg,  220 
111.  167,  77  N.  E.  80. 

7.  Glos  V.  Hoban,  212  111.  222,  72  X.  E.  1. 

8.  People  V.  Crissman,  41  Colo.  450,  92 
Pac.  949. 
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the  proceeding  to  have  his  title  registered,  although  the  deed  constituting  his 
evidence  of  title  is  not  recorded,^  and  any  person  claiming  any  interest  in  or  lien 
upon  the  property  may  appear  and  answer/^  whether  named  in  the  summons  or 
not.^^  All  persons  known  as  having  or  claiming  any  interest  in  or  lien  upon  the 
property  must  be  named  as  defendants/^  and  all  other  persons  unknown  who  may 
have  such  interest  or  claim  are  made  parties  defendant  under  some  general  desig- 
nation.^^ Under  the  Minnesota  statute  all  persons  suggested  by  the  examiner  of 
titles  in  his  report  as  having  any  claim  or  interest  making  it  proper  that  they 
should  be  parties  must  be  made  parties  to  the  proceeding/*  and  where  the  state 
has  any  interest  in  or  lien  upon  the  property,  it  must  be  joined  as  a  party. 

4.  Presumptions  and  Burden  of  Proof.  In  proceedings  for  the  registration  of 
title  the  burden  is  upon  the  applicant  to  show  a  good  and  valid  title  to  the  prop- 
erty in  question. The  applicant  is  not,  however,  obliged  to  establish  the  inva- 
lidity of  opposing  claims  to  the  title,  but  the  burden  is  upon  the  persons  asserting 
such  claims  to  establish  their  validity. Where  the  applicant  is  a  corporation, 
in  the  absence  of  any  formal  denial,  its  corporate  existence  as  alleged  in  the  appli- 
cation is  to  be  regarded  as  admitted  and  need  not  be  proved. 

5.  Evidence  —  a.  Admissibility.  In  proceedings  for  the  registration  of  title, 
except  in  so  far  as  modified  by  the  statute,^"  the  general  rules  as  to  the  admissi- 
bility of  evidence  in  civil  cases  apply,^^  and  generally  speaking  any  evidence,  if 
otherwise  competent,  is  admissible  which  has  a  legitimate  bearing  upon  the  ques- 
tions of  title  in  issue ;  but  an  abstract  or  other  secondary  evidence  of  title  is  not 
admissible  in  lieu  of  the  original  document  or  record  unless  a  proper  foundation 
for  its  admission  is  first  laid  in  accordance  with  the  general  rules  of  evidence. 


9.  National  Bank,  etc.,  Co.  v.  Alderson,  99 
Minn.  137,  108  N.  W.  861. 

10.  People  V.  Crissman,  41  Colo.  450,  92 
Pac.  949;  State  v.  Westfall,  85  Minn.  437, 
89  N.  W.  175,  89  Am.  St.  Rep.  571,  57 
L.  R.  A.  297. 

11.  People  V.  Crissman,  41  Colo.  450,  92 
Pac.  949. 

12.  Baart  'c.  Martin,  99  Minn.  197,  108 
N.  W.  945,  116  Am.  St.  Rep.  394;  Dewey  v, 
Kimball.  89  Minn.  454,  95  N.  w.  317,  895, 
96  N.  W.  704. 

13.  People  V.  Crissman,  41  Colo.  450,  92 
Pac.  949  ( "  all  other  persons  or  parties  un- 
known"); People  V.  Simon,  176  111.  165,  52 
N.  E.  910,  68  Am.  St.  Rep.  175,  44  L.  R.  A. 
801  ( "  all  whom  it  may  concern  " )  ;  State  v. 
Westfall,  85  Minn.  437,  89  N.  W.  175,  89  Am. 
St.  Rep.  571,  57  L.  R.  A.  297  ("all  other 
persons  or  parties  unknown"). 

14.  Dewey  v.  Kimball,  89  Minn.  454,  95 
N.  W.  317,  895,  96  N.  W.  704,  holding  that 
this  requirement  is  mandatory  and  that  a 
failure  to  follow  the  suggestion  of  the  exam- 
iner renders  the  judgment  invalid  and  void 
as  to  such  persons  and  others  in  privity  with 
them  who  are  not  made  parties  to  the  pro- 
ceeding, although  the  judgment  is  not  void 
as  to  other  defendants. 

15.  National  Bond,  etc.,  Co.  v.  Hopkins,  96 
Minn.  119,  104  N.  W.  678,  816,  holding  that 
the  lien  of  the  state  for  taxes  is  an  "  interest 
in  or  lien  upon"  the  land  within  the  appli- 
cation of  the  statute  af  1905,  and  that  this 
change  in  the  wording  of  the  statute  was 
made  to  meet  the  decision  in  National  Bond, 
etc.,  Co,  V.  Daskam,  91  Minn.  81,  97  N.  W. 
458,  where  it  was  held  that  a  tax  lien  was 
not  an  "  interest  in  or  claim  upon  "  the  land 
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within  the  application  of  the  statute  of  1903, 
and  did  not  require  the  state  to  be  made  a 
party. 

16.  Glos  V.  Cessna,  207  111.  69,  69  N.  E. 
634;  Glos  V.  Kingman,  20/  111.  26,  69  N.  E. 
632. 

17.  Glos  V.  Talcott,  213  111.  81,  72  N.  E. 
707;  Glos  v.  Hoban,  212  111.  222,  72  N.  E.  1. 

18.  Glos  V.  Holberg,  220  111.  167,  77  N.  E. 
80;  Glos  V.  Hoban,  212  111.  222,  72  N.  E.  1. 

Mechanic's  lien. —  The  burden  of  proof  is 
upon  a  party  asserting  a  mechanic's  lien 
upon  the  property  involved  in  proceedings 
under  the  Torrens  Act  to  register  the  title 
thereto  to  prove  that  at  the  time  of  the  trial 
of  such  proceedings  the  lien  is  a  valid  and 
existing  one.  Reed  v.  Siddall,  94  Minn.  216, 
102  N.  W.  453. 

19.  Gage  'C.  Consumer's  Electric  Light  Co., 
194  111.  30,  64  N.  E.  653. 

20.  See  Luce  v.  Parsons,  192  Mass.  8,  77 
N.  E.  1032. 

21.  Glos  y.  Holberg,  220  111.  167,  77  N.  E. 
80;  Glos  V.  Cessna,  207  111.  69,  69  N.  E. 
634. 

22.  Luce  V.  Parsons,  192  Mass.  8,  77  N.  E. 
1032. 

Evidence  admissible. —  Where  in  the  con- 
veyance under  which  the  applicant  claims,  the 
statements  as  to  distances  and  directions  in 
the  description  are  inconsistent,  there  is  an 
ambiguity  making  evidence  that  the  boun- 
daries were  in  fact  agreed  upon  and  set  upon 
the  land  admissible.  Haskell  'O.  Friend,  19G 
Mass.  19S.  81  N.  E.  962. 

23.  Glos  V.  Holberg,  220  111.  167,  77  N.  E. 
80;  Glos  V.  Talcott,  213  111.  81,  72  N.  E.  707; 
Glos  V.  Cessna,  207  HI.  69,  69  N.  E.  634; 
Glos  V.  Hallowell,  190  111.  65,  60  N.  E.  62. 
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b.  Weight  and  Suffleieney.  To  warrant  a  decree  awarding  initial  registration 
of  a  title  it  is  essential  that  the  evidence  should  be  sufficient  to  establish  a  title 
in  the  applicant  good  as  against  the  world, and  to  identify  and  show  the  location 
of  the  property  in  question/^  and  so  it  is  essential  that  the  conveyances  under 
which  the  applicant  claims  shall  identify  the  premises  so  that  they  can  be  ascer- 
tained by  the  description.^^ 

6.  Hearing  and  Decree.  On  proceedings  to  register  title  the  court  may  and 
should  hear  and  determine  all  controversies  in  regard  to  the  title  to  the  property,^  ^ 
and  the  existence  and  validity  of  all  claims,  hens,  and  encumbrances,^^  and  may 
determine  the  boundaries  of  highways;  but  while  the  court  may  determine  the 
existence,  validity,  and  priority  of  hens  of  conflicting  claimants,  a  lien  cannot 
be  foreclosed  in  a  proceeding  to  register  title. If  the  applicant  estabhshes  a 
title  entitled  to  registration  he  may  not  only  have  a  decree  to  that  effect,  but 
may  also  have  the  claims  of  defendants  decreed  to  be  but  clouds  upon  his  title; 
and  upon  an  application  to  register  title  to  a  tract  of  land  the  court  may  grant 
rehef  as  to  such  portion  thereof  as  the  evidence  shows  the  applicant  to  have  title 
to,  although  the  portion  registered  is  less  in  amount  than  that  described  in  the 
apphcation;  and  where  a  decree  is  entered  for  the  registration  of  a  title  which 
sets  aside  a  tax  deed  of  an  adverse  claimant,  the  decree  should  require  the  appli- 
cant to  reimburse  such  defendant  for  the  amount  paid  in  purchasing  the  land 
at  the  tax-sale  and  for  subsequent  taxes  paid.^^  If,  however,  the  applicant  does 
not  show  such  a  title  as  is  entitled  to  registration,  the  proceedings  should  be 
dismissed,^^  and  such  applicant  is  not  entitled  to  a  decree  finding  that  the  adverse 
claimants  have  no  title, or  that  their  claims  are  but  clouds  on  such  prima  facie 
title  as  he  may  be  able  to  show,^^  nor  do  the  statutes  provide  for  any  affirmative 
rehef  in  such  cases  in  favor  of  those  who  have  been  made  defendants.^^ 

7.  Appeal  and  Error.  The  statutes  usually  authorize  an  appeal  from  a  decree 
in  proceedings  to  register  title  as  in  other  civil  actions  or  proceedings,^^  but  the 


24.  Glos  V.  Holberg,  220  111.  167,  77  N.  E. 
80;  Glos  V.  Cessna,  207  111.  69,  69  N.  E.  634; 
Glos  17.  Kingman,  207  111.  26,  69  N.  E.  632. 

Proof  sufficient  to  authorize  a  decree  re- 
moving a  cloud  on  title  is  not  sufficient  to 
authorize  a  decree  for  initial  registration. 
Glos  V.  Cessna,  207  111.  69,  69  N.  E.  634. 

Evidence  insufficient. — A  deed  and  posses- 
sion of  the  premises  thereunder  for  sixteen 
years  without  proof  of  the  payment  of  taxes 
for  at  least  seven  consecutive  years  during 
such  possession  is  not  sufficient  to  establish 
title  by  limitation  or  otherwise  as  against  the 
world,  and  in  the  absence  of  such  proof  the 
applicant  must  show  title  to  the  premises  in 
himself  by  a  chain  of  title  from  the  g-overn- 
ment.  Glos  v.  Holberg,  220  111.  167,  77  N.  E. 
80.  Other  evidence  held  insufficient  to  show 
title  see  Glos  v.  Grant  Bldg.,  etc.,  Assoc.,  229 
111.  387,  82  N.  E.  304;  Glos  v.  Kinsman,  207 
III  26,  69  N.  E.  632. 

Evidence  sufficient.—  Proof  of  possession  of 
land  under  claim  and  color  of  title  made  in 
good  faith  and  coupled  with  the  payment  of 
all  taxes  upon  the  property  for  a  period  of 
seven  successive  years  is  sufficient  to  author- 
ize a  registration  of  the  title.  Glos  v. 
Mickow,  211  111.  117,  71  N.  e.  830. 

25.  Glos  V.  Grant  Bldg.,  etc.,  Assoc.,  229 
111.  387,  82  N.  E.  304;  Glos  v.  Bragdon,  229 
T  .  223,  82  N.  E.  224;  Glos  v.  Ehrhardt,  224 
111.  532,  79  N.  E.  605. 

oo^^'  ^^^^  229  111.  223,  82  K  E. 


27.  Reed  v.  Siddall,  94  Minn.  216,  102 
N.  W.  453. 

Intention  of  testator. — The  court  has  juris- 
diction to  determine  the  question  of  fact 
whether  the  omission  of  a  testator,  under 
whom  the  petitioner  claims  title  by  devise,  to 
provide  for  his  children  in  his  will  was  in- 
tentional. Woodvine  V.  Dean,  194  Mass.  40, 
79  N.  E.  882. 

28.  Woburn  First  Nat.  Bank  v.  Woburn, 
192  Mass.  220,  78  N.  E.  307;  Reed  v.  Siddall, 
94  Minn.  216,  102  N.  W.  453. 

29.  Woburn  First  Nat.  Bank  v.  Woburn, 
192  Mass.  220,  78  N.  E.  307. 

30.  Reed  v.  Siddall,  94  Minn.  216,  102 
N.  W.  453. 

31.  See  Glos  v.  Kingman,  207  111.  26,  69 
N.  E.  632. 

32.  Glos  r.  Holberg,  220  111.  167,  77  N.  E. 
80. 

33.  Gage  v.  Consumers'  Electric  Light  Co., 
194  111.  30,  64  N.  E.  653. 

34.  Glos  V.  Cessna,  207  111.  69,  69  N.  E. 
634;  Glos  Kingman,  207  111.  26,  69  N.  E, 
632. 

35.  Glos  V.  Kingman,  207  111.  26,  69  N.  E. 
632. 

36.  Glos  V.  Cessna,  207  111.  69,  69  N.  E. 
634;  Glos  V.  Kingman,  207  111.  26,  69  N.  E. 
632. 

37.  People  r.  Crissnmn,  41  Colo.  450,  92 
Pac.  949. 

38.  Robinson  r.  Kerrijran,  151  Cal.  40,  90 
Pac.  129,  121  Am.  St.  Rep.  90;  Luce  r.  Par- 
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general  rule  applies  that  questions  not  raised  by  objection  or  exception  either 
before  the  examiner  or  the  court  cannot  be  urged  for  the  first  time  on  appeal .^^ 
In  Massachusetts  the  statute  gives  a  right  of  appeal  from  the  land  court,  formerly 
known  as  the  court  of  land  registration,  to  the  superior  court  with  the  right  to 
claim  a  jury/^  or  to  the  supreme  judicial  court  upon  questions  of  law,*^  and  ques- 
tions of  law  may  be  reported  for  determination  to  the  supreme  judicial  court 
either  by  the  land  court/^  or  by  the  superior  court  after  an  appeal  to  that  court 
from  the  decision  of  the  land  court,^^  and  the  supreme  judicial  court  may  review 
on  exceptions  questions  of  law  arising  either  in  the  land  court  or  in  the  superior 
court.^*  On  appeal  from  a  decree  for  registration  a  defendant  claiming  title  may 
insist  that  the  evidence  of  the  applicant's  title  was  insufficient  to  warrant  the 
decree/^  unless  such  objection  has  been  waived  by  failure  to  raise  the  same 


sons,  192  Mass.  8,  77  N.  E.  1032;  Baart  v. 
Martin,  99  Minn,  197,  108  N.  W.  945,  116 
Am.  St.  Rep.  394;  State  v.  Westfall,  85  Minn. 
437,  89  N.  W.  175,  89  Am.  St.  Rep.  571,  57 
L.  R.  A.  297.  See  also  Beers  Torrens  System, 
§  65. 

Under  the  New  York  statute  no  appeal 
is  expressly  provided  for  but  the  right  to  ap- 
peal is  probably  covered  by  the  general  pro- 
visions of  the  code  of  civil  procedure.  14 
Bench  &  Bar  1,  editorial. 

The  same  rules  apply  to  the  mode  of  pre- 
serving for  review  the  rulings  as  to  objections 
and  exceptions  presented  to  the  report  of  the 
examiner  as  are  applicable  to  the  review  of 
objections  and  exceptions  to  the  reports  of 
masters  in  chancery.  Glos  v.  Hoban,  212  111. 
222,  72  N.  E.  1. 

39.  Gage  v.  Consumers'  Electric  Light  Co., 
194  111.  30,  64  N.  E.  653. 

Objections  to  evidence. — An  appellate  court 
cannot  consider  an  objection  to  the  admission 
of  evidence  by  the  examiner  which  was  not 
made  in  the  objections  filed  to  the  report 
of  the  examiner  and  in  the  exceptions  to  such 
report  filed  in  the  circuit  court.  Glos  v. 
Hoban,  212  111.  222,  72  N.  E.  1. 

40.  Luce  V.  Parsons,  192  Mass.  8,  77  N.  E. 
1032;  Tyler  V.  Judges  Ct.  of  Registration,  175 
Mass.  71,  55  N.  E.  812,  51  L.  R.  A.  433. 

Who  may  appeal. — A  city  may  appeal  to 
the  superior  court  from  a  decree  of  the  land 
court  determining  the  boundaries  of  one  of 
its  highways,  upon  a  petition  for  registra- 
tion by  an  abutting  owner,  and  deciding  that 
the  public  have  not  gained  a  right  of  way  by 
prescription  over  a  strip  of  land  of  the  peti- 
tioner adjoining  the  highway.  Woburn  First 
Nat.  Ba.nk  v.  Woburn,  192  Mass.  220,  78  N.  E. 
307.  Where  the  state  is  a  party  the  attor- 
ney-general need  not  act  in  person  or  through 
a  regular  assistant  in  taking  an  appeal,  but 
may  be  represented  by  private  counsel,  and 
it  is  no  objection  that  the  same  counsel  rep- 
resents a  municipal  corporation  where  there 
is  no  inconsistency  in  the  claims  of  these  two 
parties.  McQuesten  v.  Attv.-Gen.,  187  Mass. 
185,  72  N.  E.  965. 

Filing  report  of  decision. —  The  Massachu- 
setts statute  of  1905  requires  that  the  judge 
of  the  land  court  whose  decision  is  appealed 
from  shall  file  in  the  superior  court  a  full 
report  of  his  decision  and  of  the  facts  found 
by  him  in  so  far  as  they  relate  to  or  bear 
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upon  any  questions  involved  in  the  appeal, 
which  report  upon  the  trial  in  the  superior 
court  shall  be  prima  facie  evidence  as  to  the 
matters  therein  contained.  Woodvine  V.  Dean, 
194  Mass.  40,  79  N.  E.  882. 

Issues  on  appeal. —  On  appeal  from  the 
land  court  to  the  superior  court  the  issues 
were,  under  the  acts  of  1898-1899,  to  be 
framed  in  the  superior  court,  but  under  the 
act  of  1902  the  issues  must  be  framed  in  the 
court  of  land  registration,  now  known  as  the 
land  court,  and  this  provision  has  been  con- 
tinued in  force  by  the  subsequent  statutes,  and 
the  framing  of  such  issues  is  necessary  to  com- 
plete an  appeal.  Foss  v.  Atkins,  193  Mass.  486, 
79  N.  E.  763.  On  such  appeal  the  superior 
court  can  deal  only  with  the  matters  specified 
in  the  appeal,  but  if  the  issues  as  framed  by 
the  land  court  are  not  adequate  properly  to 
present  the  matters  specified  in  the  appeal, 
it  has  been  held  that  they  may  be  amended 
in  the  superior  court.  Luce  v.  Parsons,  192 
Mass.  8,  77  N.  E.  1032. 

41.  McQuesten  v.  Com.,  198  Mass.  172,  83 
N.  E.  1037. 

42.  In  re  Welch,  175  Mass.  68,  55  N.  E. 
1043,  holding  that,  in  order  to  authorize  the 
court  of  registration  to  report  a  question  of 
law  to  the  supreme  judicial  court,  it  is  not 
necessary  that  there  should  be  a  formal  order 
or  decree  upon  the  record,  but  that  it  is 
sufficient  if  the  report  shows  that  the  case  is 
ready  for  judgment  or  decree,  which  would 
be  entered  ijut  for  the  question  of  law,  and  it 
provides  for  a  decree  when  the  doubt  as  to 
that  question  is  removed. 

43.  Lancy  v.  Snow,  180  Mass.  411,  62  N.  E. 
735. 

After  a  decision  by  the  supreme  court  upon 

a  case  reported  by  the  superior  court  after  an 
appeal  to  that  court  from  the  land  court,  the 
case  goes  back  to  the  superior  court  which 
must  determine  finally  the  matters  involved 
in  the  appeal  and  rera'and  its  decision  to  the 
land  court.  It  is  only  when  questions  of  law 
come  directly  to  the  supreme  court  from  the 
land  court  that  the  supreme  court  makes  a 
certificate  of  its  decision  to  that  court. 
Jeffery  v.  Winter,  190  Mass.  90,  76  N.  E. 
282 

44.  Woodvine  v.  Dean,  194  Mass.  40,  79 
N  E  882 

*45."  Glos  V.  Kingman,  207  111.  26,  69  N.  E. 
632. 
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before  the  examiner  or  the  court  by  objections  or  exceptions  to  the  examiner's 
report. 

D.  Operation  and  Effect  of  Registration.  Where  a  decree  for  regis- 
tration has  been  rendered  and  the  record  duly  made  and  the  certificate  issued, 
the  land  becomes  registered  land,^'  and  the  system  contemplates,  and  it  is  some- 
times expressly  so  provided,  that  it  shall  thereafter  remain  registered  land,*^  and 
that  subsequent  transfers  and  dealings  in  relation  thereto  shall  be  made  under 
and  in  accordance  with  the  statute  >^  While  the  institution  of  the  proceeding  is 
voluntary,  the  procuring  of  a  decree  for  registration  constitutes  an  agreement 
running  with  the  land  that  it  shall  remain  registered  land  and  subject  to  the 
provisions  of  the  statute. Any  existing  liens  and  encumbrances  are  noted  upon 
the  record  and  the  certificate,^^  and  generally  speaking  the  holder  acquires  an 
indefeasible  title  to  the  property,^^  free  from  all  claims  and  encumbrances  except 
those  so  noted. This  rule,  however,  is  subject  to  certain  exceptions,^*  as  the 
statutes  usually  provide  a  certain  period  within  which  persons  having  an  interest 
in  or  claim  or  lien  upon  the  property  and  who  were  not  served  with  process  or 
had  no  notice  of  the  proceedings  may  apply  to  come  in  and  assert  their  claims,^^ 
and  also  usually  contain  exceptions  in  regard  to  fraud.^^  The  property  is  also 
held  subject  to  certain  claims  as  for  taxes  and  other  encumbrances  which  are 
not  properly  matters  of  record."  Subsequent  encumbrances  are  to  be  noted 
upon  the  certificate  and  record,^^  and  where  a  conveyance  is  made  a  new  certificate 
is  issued  to  the  party  acquiring  title. In  case  of  a  conveyance  the  usual  deed 
is  made,  but  it  is  considered  merely  as  a  contract  between  the  parties  and  as 


46.  Gage  v.  Consumers'  Electric  Light  Co., 
194  111.  30,  64  N.  E.  653. 

47.  Robinson  v.  Kerrigan,  151  Cal.  40,  90 
Pac.  129,  121  Am.  St.  Rep.  90. 

48.  Tyler  %.  Judges  Ct.  of  Registration, 
175  Mass.  71,  55  N.  E.  812,  51  L.  R.  A.  433; 
65  Cent.  L.  J.  449,  article  by  W.  F.  Meier. 

49.  Tyler  v.  Judges  Ct.  of  Registration, 
175  Mass.  71,  55  N.  E.  812,  51  L.  R.  A.  433. 

50.  Tyler  Judges  Ct.  of  Registration, 
175  Mass.  71,  55  N.  E.  812,  51  L.  R.  A.  433. 

51.  65  Cent.  L.  J.  449,  article  by  W.  F. 
Meier. 

52.  Robinson  v.  Kerrigan,  151  Cal.  40,  90 
Pac.  129,  121  Am.  St.  Rep.  90;  State  v.  West- 
fall,  85  Minn.  437,  89  N.  W.  175,  89  Am.  St. 
Rep.  571,  57  L.  R.  A.  297. 

53.  Robinson  v.  Kerrigan,  151  Cal.  40,  90 
Pac.  129,  121  Am.  St.  Rep.  90;  State  v.  West- 
fall,  85  Minn.  437,  89  N.  W.  175,  89  Am.  St. 
Rpp.  571,  57  L.  R.  A.  297. 

54.  Baart  v.  Martin,  99  Minn.  197,  108 
N.  W.  945,  116  Am.  St.  Rep.  394;  Beers 
Torrens  System,  §§  27,  28. 

The  exceptions  include  easements,  taxes, 
assessments,  and  short  leases.  See  8  Co- 
lumbia L.  Rev.  438,  article  by  Alfred  G. 
Reeves. 

55.  Robinson  v.  Kerrigan,  151  Cal.  40,  90 
Pac.  129,  121  Am.  St.  Rep.  90;  Baart  f. 
Martin,  99  Minn.  197,  108  N.  W.  945,  116 
Am.  St.  Rep.  394;  Reed  v.  Siddall,  89  Minn. 
417,  95  N.  W.  303;  Beers  Torrens  System, 
§  05;  65  Cent.  L.  J.  449,  article  by  W.  F. 
Meier. 

Permitting  prior  defendants  to  come  in.— 

Where  the  judgment  is  opened  and  jjersons 
who  were  not  notified  of  the  proceedings  are 
permitted  to  come  in  and  assert  their  claims, 
a  person  who  was  a  defendant  in  the  original 


proceeding  and  against  whom  judgment  was 
regularly  entered  is  not  entitled  as  a  matter 
of  right  to  come  in  and  defend  against  such 
other  claimants.  Reed  vi.  Siddall,  89  Minn. 
417,  95  N.  W.  303. 

56.  Baart  v.  Martin,  99  Minn.  197,  108 
N.  W.  945,  116  Am;  St.  Rep.  394;  8  Columbia 
L.  Rev.  438,  article  by  Alfred  G.  Reeves. 

The  statutes  of  Minnesota  and  the  Fiji 
Islands  are  said  to  be  the  only  ones  which 
do  not  contain  express  exceptions  in  regard 
to  fraud.  Baart  Martin,  99  Minn.  197,  108 
N.  W.  945,  116  Am.  St.  Rep.  394,  citing  the 
statutes  of  other  states  and  provinces  con- 
taining exceptions  in  regard  to  fraud,  and 
holding  that,  although  the  Minnesota  statute 
does  not  contain  such  express  exception,  it 
does  not  affect  the  jurisdiction  of  a  court  of 
equity  to  relieve  against  fraud  in  procuring 
a  decree  of  registration  where  the  rights  of 
innocent  third  parties  have  not  intervened. 

57.  Baart  v.  Martin,  99  Minn.  197,  108 
N.  W.  945,  116  Am.  St.  Rep.  394:  8  Columbia 
L.  Rev.  438,  article  by  Alfred  G.  Reeves. 

58.  8  Columbia  L.  Rev.  438,  article  by 
Alfred  G.  Reeves. 

An  exception  to  this  rule  exists  in  regard 
to  such  matters  and  transactions  as  taxes, 
M^ater  rents,  easements,  assessments,  and  short 
leases,  that  are  not  properly  matters  of 
record,  but  such  matters  and  transactions  as 
conveyances,  mortgages,  leases,  judgments, 
and  liens  are  to  be  noted  upon  the  certificate. 
8  Columbia  L.  Rev.  438,  article  by  Alfred  G. 
Reeves. 

59.  Robinson  r.  Kerrigan,  151  Cal.  40,  90 
Pac.  120,  121  Am.  St.  Rep.  90;  State  r.  West- 
fall,  85  Minn.  437,  89  N.  W.  175,  89  Am.  St. 
Rep.  571,  57  L.  R.  A.  297;  65  Cent.  L.  J.  449, 
article  by  W.  F.  Meier. 
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authority  for  the  transfer  of  the  registered  title  to  the  grantee. The  statutes 
also  provide  for  an  assurance  fund  for  the  compensation  of  persons  having  any 
interest  in  or  claim  against  the  property  whose  rights,  without  any  fault  on 
their  part,  may  be  cut  off  by  the  decree, such  fund  being  raised  by  requiring 
the  applicant  for  registration  to  pay  a  certain  per  cent  of  the  assessed  value 
of  the  property. 

IX.  SUPPLYING  Lost  or  destroyed  records. 

A.  Nature,  Grounds,  and  Right  of  Restoration.^^  The  purpose  of 
proceedings  to  restore  or  supply  a  lost  or  destroyed  record  is  to  reestablish  evi- 
dence of  its  existence,  in  itself  conclusive,  and  to  dispense  with  the  necessity  of 
resorting  to  secondary  evidence.^*  Proceedings  for  supplying  or  restoring  such 
records  are  not  available  to  make  a  record  which  never  existed,®^  or  to  supply 
papers  which  are  lost  or  destroyed  before  being  recorded,  but  they  apply  to  all 
duly  recorded  public  records,®^  and  where  such  a  record  has  been  lost  or  destroyed, 
all  that  is  necessary  to  authorize  its  restoration  is  satisfactory  proof  that  such 
record  once  existed  and  that  it  has  disappeared  and  cannot  be  produced,  and 
any  person  interested  therein  may  institute  proceedings  for  such  purpose.®^  The 
court,  should,  however,  proceed  with  great  care  and  caution, '^^  and  require  very 
satisfactory  proof  of  the  prior  existence,  loss,  and  contents  of  such  record. So 
also  a  court  of  equity  will  not  restore  a  record  where  it  would  be  of  no  benefit  to 
the  party  asking  for  its  restoration,  and  it  would  be  an  injury  to  others  by  casting 
a  cloud  upon  their  title. ''^  The  fact  that  provision  has  been  made  by  statute 
for  restoring  lost  or  destroyed  records  does  not  impose  any  duty  upon  a  person 
to  whose  property  such  a  record  relates  to  incur  the  trouble  and  expense  of  such 
proceedings."^^ 

B.  Jurisdiction.  While  jurisdiction  in  regard  to  the  restoration  of  lost  or 
destroyed  records  is  in  some  cases  expressly  conferred  by  statute,^*  every  court 
of  general  jurisdiction  has,  independently  of  statute,  the  power  to  restore  or  supply 
its  own  records  where  they  have  been  lost  or  destroyed,'^  either  in  whole  or  in 


60.  65  Cent.  L.  J.  449,  article  by  W.  F. 
Meier. 

61.  People  V.  Simon,  176  111.  165,  52  N.  E. 
910,  68  Am.  St.  Rep.  175,  44  L.  R.  A.  801; 
State  V.  Westfall,  85  Minn.  437,  89  N.  W. 
175,  89  Am.  St.  Rep.  571,  57  L.  R.  A.  297; 
Beers  Torrens  System,  §§  8,  9,  89-93;  43 
Am.  L.  Rev.  97  (article  by  Richard  W. 
Hale)  ;  14  Bench  &  Bar  1  (editorial)  ;  65 
Cent.  L.  J.  449  (article  by  W.  F.  Meier)  ;  8 
Columbia  L.  Rev.  438  (article  by  Alfred  G. 
Reeves ) . 

62.  State  y.  Westfall,  85  Minn.  437,  89 
N.  W.  175,  89  Am.  St.  Rep.  571,  57  L.  R.  A. 
297;  Beers  Torrens  System,  §  89. 

63.  Alterations  and  corrections  see  supra, 
V  A. 

64.  Peddy  v.  Street,  87  Ala.  299,  6  So.  3. 

65.  Harlan  v.  Arthur,  3  S.  W.  151,  8  Ky. 
L.  Rep.  697. 

66.  Lovelady  v.  Hockenhull,  58  Ga.  469; 
State  V.  Simpson,  67  Mo.  647. 

67.  Smith  v.  Ivey,  48  Ala.  48;  Knowlton 
V.  Mackenzie,  110  Cal.  183,  42  Pac.  580. 

68.  Goetz  V.  Koehler,  20  HI.  App.  233. 

69.  Pruit  V.  Pruit,  43  Ala.  73. 
Parties  see  infra,  IX,  C,  3. 

70.  Dabney  v.  Mitchell,  66  Ala.  495. 

71.  Whitney  i'.  Jasper  Land  Co.,  119  Ala. 
497,  24  So.  259 ;  Dabney  v.  Mitchell,  66  Ala. 
495. 
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Sufficiency  of  evidence  see  infra,  IX,  C,  5. 

72.  Beattie  v.  Whipple,  154  111.  273,  40 
N.  E.  340;  Strong  v.  Shea,  83  111.  575. 

73.  Shannon  v.  Hall,  72  111.  354,  22  Am. 
Rep.  146. 

74.  See  the  statutes  of  the  several  states; 
and  the  following  cases : 

Alabama. —  Alabama,  etc.,  R.  Co.  v.  Ven- 
tress,  149  Ala.  658,  42  So.  1017;  Smith  v, 
Ivey,  48  Ala.  48;  Pruit  v.  Pruit,  43  Ala. 
73. 

CaZi/orma.—- Knowlton  v.  Mackenzie,  110 
Cal.  183,  42  Pac.  580. 

Florida. —  Florida  Cent.,  etc.,  R.  Co.  v. 
Bostwick,  55  Fla.  665,  45  So.  1033. 

Illinois.— Smith,  v.  Stevens,  82  111.  554; 
Blakemore  v.  Wilson,  61  111.  App,  454. 

Tennessee. —  Graves  v.  Keaton,  3  Coldw.  8; 
Cornelius  v.  Memphis  City  Bank,  3  Tenn. 
Ch.  5. 

See  42  Cent.  Dig.  tit.  "Records,"  §§  25,  27, 
30. 

Construction  of  statute. —  The  act  of  April 

2,  1872,  "  to  remedy  the  evils  consequent  upon 
the  destruction  of  any  public  records,  by  fire 
or  otherwise,"  is  emphatically  a  remedial  act, 
and  must  receive  a  liberal  construction. 
Smith  V.  Stevens,  82  111.  554. 

75.  Alabama. — Alabama,  etc.,  R.  Co.  v. 
Ventress.  149  Ala.  658,  42  So.  1017;  Taylor 
V.  McElrath,  35  Ala.  330 ;  Doswell  v.  Stewart, 
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part/^  and  this  power  may  be  exercised  either  after  "  or  before  judgment. '^^ 
Courts  of  equity  have  jurisdiction  of  proceedings  to  restore  lost  or  destroyed 
records/^  and  statutes  providing  a  procedure  for  such  purpose  do  not  divest 
courts  of  equity  of  their  jurisdiction;  but  a  court  of  equity  will  not  ordinarily 
exercise  its  jurisdiction  where  there  is  an  adequate  remedy  at  law/^  or  for  the 
purpose  of  restoring  the  lost  or  destroyed  record  of  a  court  of  law.^^  Only  a 
court  of  competent  jurisdiction  has  power  to  authorize  the  restoration  of  a  lost 
or  destroyed  record/^  and  such  power  cannot  be  exercised  by  a  clerk/^  or  by  a 
grand  jury/^  nor  can  parties  to  the  proceeding  agree  upon  a  record  to  be  sub- 
stituted without  any  evidence  as  to  the  contents  of  the  original.^*' 

C.  Mode  of  Restoration  and  Proceedings  —  l.  In  General,  There  are 
both  common  law  and  statutory  modes  of  restoring  lost  or  destroyed  records/^ 
and  while  a  form  of  procedure  is  in  some  cases  prescribed  by  statute/^  it  is  ordi- 


11  Ala.  629;  McLendon  v.  Jones,  8  Ala.  298, 
42  Am.  Dec.  640. 

Florida. — Pearce  v.  Thackeray,  13  Fla.  574; 
Keen  v:  Jordan,  13  Fla.  327. 

Illinois. —  Blakemore  v.  Wilson,  61  111.  App. 
454;  Goetz  v.  Koehler,  20  111.  App.  233. 

loica. —  Loomis  v.  McKenzie,  48  Iowa  416; 
Gammon  v.  Knudson,  46  Iowa  455. 

Kentucky. —  Deshong  v.  Cain,  1  Duv.  309. 

Minnesota. —  Red  River,  etc.,  R.  Co.  v. 
Sture,  32  Minn.  95,  20  N.  W.  229. 

Missouri. —  St.  Louis,  etc.,  R.  Co.  v.  Hol- 
laday,  131  Mo.  440,  33  S.  W.  39;  State  v. 
Simpson,  67  Mo.  647;  Warder,  etc.,  Co.  v. 
Libby,  104  Mo.  App.  140,  78  S.  W.  338. 

New  Jersey. —  Frame  v.  Boyd,  35  N.  J.  L. 
457. 

New  York. —  White  v.  Lovejoy,  3  Johns. 
448. 

North  Carolina. —  Greenlee  v.  McDowell,  39 
N.  C.  481;  Harris  v.  McRae,  26  N.  C.  81. 

Ohio. —  Hollister  v.  Lucas  Countv  Dist.  Ct., 
8  Ohio  St.  201,  70  Am.  Dec.  100.  " 

Bennsylvania. —  In  re  Covington  Road,  1 
Wilcox  117. 

South  Carolina. —  Dubois  v.  Thomas,  14 
S.  C.  30. 

Tennessee. —  Cornelius  v.  Memphis  City 
Bank,  3  Tenn.  Ch.  5. 

See  42  Cent.  Dig.  tit.  "Records,"  §§  25, 
30. 

Courts  succeeding  to  jurisdiction  of  other 
courts. —  In  Alabama  the  probate  court  is  a 
continuation  of  the  old  orphans'  court  and 
has  power  to  supply  the  lost  or  destroyed 
records  of  that  court  (Taylor  v.  McElrath, 
35  Ala.  330)  ;  and  in  North  Carolina  the 
superior  courts  under  the  new  system  have 
power  to  supply  lost  or  destroyed  records  of 
the  former  county  courts  and  superior  courts 
of  law  and  equity  (Stanly  v.  Massingill,  63 
N.  C.  558). 

A  lost  indictment  may  be  supplied  by  the 
court.  State  v.  Simpson,  67  Mo.  647,  holding, 
however,  that  in  the  particular  case  there 
under  consideration  it  did  not  appear  that 
there  was  sufficient  evidence  that  the  indicts 
ment  had  ever  been  recorded. 

Where  a  case  is  transferred  from  an  old 
county  to  a  new  one,  lost  eourt  papers  should 
he  established  before  the  transfer  in  the  court 
of  the  old  county.  McDougald  v.  Maitland, 
30  Ga.  703. 


76.  Bishop  V.  Hampton,  19  Ala.  792; 
Loomis  V.  McKenzie,  48  Iowa  416. 

Where  a  part  of  a  record  is  substituted, 
the  substitute  must  be  consistent  with  the 
part  remaining  on  file  and  must  not  alter  or 
vary  its  legal  effect  as  evidence.  Bishop  v. 
Hampton,  19  Ala.  792. 

77.  Taylor  v.  McElrath,  35  Ala.  330;  Dos- 
well  V.  Stewart,  11  Ala.  629;  Wilkerson  v. 
Branham,  5  Ala.  608;  Williams  v.  Powell,  9 
Port.  (Ala.)  493;  Red  River,  etc.,  R.  Co.  v. 
Sture,  32  Minn.  95,  20  N.  W.  229. 

78.  Red  River,  etc.,  R.  Co.  v.  Sture,  32 
Minn.  95,  20  N.  W.  229;  Harris  v.  McRae,  26 
N.  C.  81. 

Lost  court  papers  may  be  established  on 
motion  during  the  trial  of  the  case.  Morris 
V.  Ogle,  56  Ga.  592. 

79.  Keen  v.  Jordan,  13  Fla.  327;  Hale  v. 
Hord,  11  Heisk.  (Tenn.)  232. 

80.  Keen  v.  Jordan,  13  Fla.  327;  Hale 
V.  Hord,  11  Heisk.  (Tenn.)  232. 

81.  Fisher  v.  Sievres,  65  111.  99. 

82.  Keen  v.  Jordan,  13  Fla.  327;  Fisher 
V.  Sievres,  65  111.  99.  But  see  Hale  v.  Hord, 
11  Heisk.  (Tenn.)  232. 

83.  Newton  v.  Strang,  48  Mo.  App.  538; 
Graves  v.  Keaton,  3  Coldw.  (Tenn.)  8.  See 
also  Cooper  v.  Bramel,  7  Ky.  L.  Rep.  828. 

84.  Graves  v.  Keaton,  3  Coldw.  (Tenn.)  8. 

85.  Com.  V.  Keger,  1  Duv.  (Ky.)  240, 
holding  that  neither  by  common  law  nor  by 
statute  is  a  grand  jury  authorized  to  supply 
lost  or  destroyed  records. 

86.  Griswold  v.  Griswold,  13  Leg.  Int. 
(Pa.)  299. 

87.  Pruit  V.  Pruit,  43  Ala.  73;  Com.  f. 
Keger,  1  Duv.  (Ky.)  240. 

88.  See  the  statutes  of  the  several  states; 
and  the  following  cases: 

Alabama. —  Pruit  v.  Pruit,  43  Ala.  73. 

Florida. —  Florida  Cent.,  etc.,  R.  Co.  v. 
Bostwick,  55  Fla.  665,  45  So.  1033. 

Georgia. —  Ex  p.  Calhoun,  87  Ga.  359,  13 
S.  E.  694. 

Kentucky. —  Com.  v.  Keger,  1  Duv.  240. 

Missouri. —  Warder,  etc.,  Co.  r.  Libbv,  104 
Mo.  App.  140,  78  S.  W.  338. 

North  Carolina. —  Cowles  v.  Hardin,  79 
N.  C.  577. 

See  42  Cent.  Dig.  tit.  "Records,"  §  26. 

In  Kentucky  the  statute  provides  for  the 
appointment  of  a  commissioner  by  the  court 
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narily  held  that  such  statutory  proceedings  are  not  exclusive/^  although  if  the 
proceedings  are  instituted  under  the  statute  its  requirements  must  be  complied 
with.^°  While  it  seems  that  in  the  absence  of  statute  the  precise  method  of  pro- 
cedure is  not  well  settled  or  entirely  uniform  in  the  different  states/*  the  pro- 
ceedings are  usually  instituted  by  motion  or  application  to  the  court  made  upon 
notice  to  the  adverse  party whereupon  the  court  hears  all  the  evidence  adduced 
on  both  sides,  and  if  satisfied  as  to  the  prior  existence  and  loss  of  the  original 
record  and  the  correctness  of  the  proposed  substitute,  orders  the  same  to  be 
enrolled  and  recorded. 

2.  Notice  of  Motion  or  Application.  On  proceedings  to  supply  or  restore  a 
lost  or  destroyed  record,  reasonable  notice  thereof  should  be  given  to  the  party 
or  parties  adversely  interested/^  and  it  has  been  held  that  an  order  of  substitution 
made  without  such  notice  is  void  and  of  no  effect.  The  notice  may  be  issued 
either  by  the  party  desiring  the  restoration  or  by  the  court  in  which  it  is  to  be 
made,^^  and  it  should  state  explicitly  or  contain  a  copy  of  that  which  plaintiff 
in  the  application  will  move  to  have  substituted  for  the  record  lost  or  destroyed; 
but  it  need  not  state  the  evidence  intended  to  be  offered  in  support  of  the  motion 
or  application.^^  It  is  not  necessary  in  the  absence  of  statute  "that  the  notice 
should  be  sworn  to,^^  or  that  it  should  be  accompanied  by  affidavits  of  the  cor- 
rectness of  the  record  proposed  to  be  substituted,*  although  it  has  been  held 
proper  that  such  an  affidavit  should  accompany  or  be  embodied  in  the  notice. ^ 


to  take  proof  and  report  the  same  (Com.  v. 
Keger,  1  Duv.  240)  ;  but  the  mode  of  pro- 
cedure for  procuring  such  appointment  is 
not  prescribed  by  the  statute  (Deshong  v. 
Cain,  1  Duv.  309).  Upon  the  taking  of 
testimony  before  such  commissioner  the  per- 
son offering  it  must  first  file  an  affidavit 
that  there  is  no  attested  copy  of  such  record 
in  existence  known  to  him.  Haney  v.  Mc- 
Clure,  88  Ky.  146.  10  S.  W.  427,  10  Ky.  L. 
Rep.  711. 

89.  Bush  r.  Lisle,  86  Ky.  504,  6  S.  W.  330, 
9  Ky.  L.  Rep.  667;  Ilalphen  v.  Guilbeau, 
37  La.  Ann.  710;  Moblev  v.  Watts,  98  N.  C. 
284,  3  S.  E.  677;  Cowles  v.  Hardin,  91 
N.  C.  231;  Hale  v.  Hord,  11  Heisk.  (Tenn.) 
232. 

A  party  may  elect  to  proceed  either  under 
the  common-law  rules  or  tbe  provisions  of 
the  statutes.  Cowles  v.  Hardin,  91  N.  C. 
231. 

90.  Cowles  V.  Hardin,  79  N.  C.  577. 

If  all  the  substantial  provisions  are  com- 
plied with  and  the  parties  are  all  heard  and 
have  their  day  in  court,  it  is  sufficient, 
although  the  statute  is  not  strictly  followed. 
Bush  V.  Lisle,  86  Ky.  504,  6  S.  W.  330,  9 
Ky.  L.  Rep.  667. 

91.  See  Pearce  v.  Thackeray,  13  Fla.  574. 
Proper  form  of  procedure  in  absence  of 

statute  see  Adkinson  v.  Keel,  25  Ala.  551; 
Pearce  v.  Thackeray,  13  Fla.  574. 

92.  Adkinson  i?.  Keel,  25  Ala.  551 ;  Pearce 
'C.  Thackeray,  13  Fla.  574. 

Notice  see  injra,  IX,  C,  2. 

A  rule  upon  the  clerk  to  show  cause  why 
the  case  should  not  be  placed  upon  the  docket 
where  court  records  have  been  lost  or 
destroyed  is  not  the  proper  form  of  pro- 
cedure in  such  a  case.  Snyder  v.  Copes,  5 
La.  Ann.  666. 

93.  Adkinson  r.  Keel,  25  Ala.  551;  Lane 
17.  Jones,  2  Coldw.  (Tenn.)  318. 

[IX,  C,  1] 


94.  Alabama. — ^Adkinson  v.  Keel,  25  Ala. 
551;  McLendon  v.  Jones,  8  Ala.  298,  42 
Am.  Dec.  640. 

Florida. —  Rhodes  v.  Moseley,  6  Fla.  12. 
Georgia. —  Cleghorn    i'.    Johnson,    69  Ga. 
369. 

Illinois. —  Harris  v.  Lester,  80  111.  307. 
Kentucloy. —  Chambers   v.   Warren,   6  B. 
Mon.  244. 

Louisiana. —  Snyder  v.  Copes,  5  La.  Ann. 
666. 

See  42  Cent.  Dig.  tit.  "Records,"  §  29. 

A  person  who  appears  and  contests  the 
proceedings  cannot  object  to  the  want  of 
notice.    Pearce  v.  Thackeray,  13  Fla.  574. 

In  Illinois  the  statute  provides  that  no- 
tice shall  be  given  as  in  chancery  cases  and 
that  where  the  original  case  is  in  rem  and 
no  personal  service  was  had  the  notice  shall 
be  as  nearly  as  may  be  as  it  was  in  the 
original  proceeding,  and  that  where  notice 
by  publication  is  required  the  court  may 
direct  the  form  of  notice  and  the  papers  in 
which  it  shall  be  published.  De  Wolf  v.  Bos- 
well,  65  111.  App.  65. 

95.  Harris  v.  Lester,  80  111.  307.  But  see 
Wilkerson  v.  Branham,  5  Ala.  608;  Saund- 
ers V.  Smith,  3  Ga.  121,  each  holding  that 
while  notice  is  proper  it  is  not  absolutely 
essential,  and  that  the  absence  of  such  no- 
tice will  not  render  the  action  of  the  court 
void. 

96.  Pruit  r.  Pruit,  43  Ala.  73,  holding 
that  while  it  is  not  necessary  it  is  proper 
and  more  conducive  to  order  that  the  court 
should  issue  the  notice. 

97.  Adkinson  v.  Keel,  25  Ala.  551;  Mc- 
Landon  v.  Jones,  8  Ala.  298,  42  Am.  Dec. 
640. 

98.  Ward  v.  State,  78  Ala.  455. 

99.  Pruit  V.  Pruit,  43  Ala.  73. 

1.  Pruit  V.  Pruit,  43  Ala.  73. 

2.  Adkinson  v.  Keel,  25  Ala.  551. 
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If  the  notice  is  explicit  in  describing  the  record  and  is  sufficient  according  to  the 
requirements  of  the  common  law,  it  will  be  sustained,  although  it  does  not  conform 
to  the  requirements  of  the  statute.^ 

3.  Parties.  Any  person  interested  may  institute  proceedings  for  the  restora- 
tion of  a  lost  or  destroyed  record/  and  any  number  of  persons  so  interested  may 
join  as  parties  in  the  motion  or  application.^  In  such  proceedings  all  persons 
whose  estates  are  affected  by  the  record  in  question  ought  properly  to  be  made 
parties/  and  upon  a  motion  by  a  private  person  to  restore  lost  records  of  pro- 
ceedings between  himself  and  the  state,  the  latter  is  a  necessary  party. Where 
the  statute  provides  that  the  proceeding  shall  be  binding  only  as  between  the 
appHcant  and  those  who  have  been  notified,  such  persons  as  are  notified  cannot 
object  that  other  persons  are  not  made  parties,^ 

4.  Pleading.  In  proceedings  to  restore  or  supply  a  lost  or  destroyed  record, 
the  petition  must  contain  some  statement  as  to  the  specific  contents  thereof  in 
order  to  justify  the  compulsory  production  by  witnesses  of  private  record  books 
and  papers  as  evidence.^  Where  the  statute  requires  that  the  complaint  or  peti- 
tion shall  be  sworn  to  as  in  other  actions,  the  want  of  a  proper  verification  is  a 
fatal  defect. A  plea  by  general  denial  to  a  petition  to  substitute  a  lost  record 
is  not  demurrable." 

5.  EviDENCE.^^  On  a  proceeding  to  restore  a  lost  or  destroyed  record  it  is 
incumbent  upon  petitioner  to  prove  an  allegation  that  his  exhibits  are  true  and 
correct  copies  of  the  record,  although  the  petition  is  verified  and  is  not  denied  by 
answer/^  and  although  the  parties  to  the  proceeding  agree  upon  a  form  of  sub- 
stitute for  the  original  record,  such  agreement  will  not  be  sanctioned  by  the  court 
in  the  absence  of  any  evidence  as  to  the  actual  contents  of  the  original  record.^* 
The  court  may  receive  any  legitimate  evidence  either  written  or  oral;  but  a 
substitution  should  be  made  only  upon  clear  and  satisfactory  proof  of  the  former 
existence,  contents,  and  loss  of  the  record  sought  to  be  restored,^®  and  if  the  evi- 
dence leaves  these  matters  doubtful  or  uncertain,  the  motion  or  application  should 
be  denied,^^  although  the  record  of  an  ancient  transaction  need  not  be  proved 
with  such  fulness  of  detail  as  a  recent  one.^^  Proof  of  all  the  essential  facts  should 
be  made  by  means  of  the  best  evidence  that  the  nature  of  the  case  will  admit 
of,^"  but  in  the  absence  of  other  evidence  the  record  may  be  established  by  parol. 
The  previous  existence  of  the  original  record  must  be  proved  by  competent  evi- 
dence,^^  and  the  loss  of  the  record  should  be  proved  by  the  testimony  of  the  cus- 


3.  Doswell  V.  Stevsrart,  11  Ala.  629,  hold- 
ing that  since  the  jurisdiction  of  the  court 
in  such  cases  is  not  dependent  upon  the 
statute  but  exists  at  common  law,  a  notice 
which  is  good  according  to  the  requirements 
of  the  common  law  is  sufficient. 

4.  Pruit  v.  Pruit,  43  Ala.  73. 

5.  Pruit  V.  Pruit,  43  Ala.  73. 

6.  Cowles  V.  Hardin,  79  N.  C.  577. 

7.  Buchanan  v.  Beckham,  18  Ga.  627. 

8.  De  Wolf  V.  Boswell,  65  111.  App.  65. 

9.  Ecc  p.  Calhoun,  87  Ga.  359,  13  S.  E.  694. 

10.  Cowles  V.  Hardin,  79  N.  C.  577. 

11.  Whitney  v.  Jasper  Land  Co.,  119  Ala. 
407,  24  So.  259. 

12.  See,  generally,  Evidence,  16  Cyc.  821. 

13.  Llewellin  ?;.  Dinffee,  165  111.  26,  45  N.  E. 
OGl. 

14.  Griswold  v.  Griswold,  13  Leo-.  Int.  (Pa.) 
209.  " 

15.  Whitney  ?;.  Jasper  Land  Co.,  119  Ala. 
407,^24  So.  259;  Pruit  v.  Pruit,  43  Ala.  73. 

16.  Whitney  ?;.  Jasper  Land  Co.,  119  Ala. 
407,  24  So.  259 ;  Dabney  v.  Mitchell,  66  Ala. 
405.  ' 


Evidence  held  sufficient  to  authorize  decree 
for  restoration  see  Shiver  v.  Shiver,  45  Ala. 
349;  Goetz  v.  Koehler,  20  HI.  App.  233; 
Steiner  v.  Steiner,  49  Iowa  70;  Terry  r. 
Wood,  7  Baxt.  (Tenn.)  292. 

17.  Dabney  v.  Mitchell,  66  Ala.  495;  Mc- 
Lendon  v.  Jones,  8  Ala.  298,  42  Am.  Dec. 
640. 

Evidence  held  insufficient  see  Whitney  i\ 
Jasper  Land  Co.,  119  Ala.  497,  24  So.  259. 

18.  Whitney  v.  Jasper  Land  Co.,  119  Ala. 
497,  24  So.  259. 

19.  Cornelius  r.  Memphis  City  Bank,  3 
Tcnn.  Ch.  5. 

Both  by  common  law  and  under  the  stat- 
utes the  proof  must  be  by  the  best  evidence 
that  the  nature  of  the  case  will  admit  of. 
and  in  Tennessee  the  statute  expressly  so 
provides.  Lane  r.  Jones,  2  Coldw.  (Tenn.) 
318. 

20.  Bullock  V.  Com..  06  Kv.  537,  29  S.  W. 
341,  16  Kv.  L.  1^0]).  :  Richard's  Apponl. 
122  Pa.  St.  547.  15  Atl.  903;  McMillan  r. 
State,  IS  Tex.  App.  375. 

21.  Weatherhead  v.  Baskerville,   11  IIow. 
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todian  thereof,^^  which  being  established  the  court  may  admit  other  secondary  ^ 
evidence  as  to  its  contents/^  and  the  proof  may  be  made  by  any  one  who  is  able  ' 
to  state  the  required  facts.^*    Alleged  copies  of  the  record  are  not  competent  as 
evidence  of  its  contents  in  the  absence  of  any  proof  or  admission  that  they  are  true 
and  correct. An  answer  filed  in  such  a  proceeding  has  no  effect  as  evidence, 
notwithstanding  it  is  verified  and  the  person  filing  it  is  competent  as  a  witness. | 

6.  Trial  and  Judgment.  On  proceedings  to  establish  or  restore  a  lost  or  ;j 
destroyed  record,  the  court  will  not  consider  collateral  issues.^^  On  such  a  pro-  \ 
ceeding  the  only  questions  in  issue  are  the  facts  as  to  the  previous  existence  and  | 
loss  or  destruction  of  the  original,  and  the  substantial  correctness  of  the  proposed  I 
substitute,  and  the  legal  sufficiency  of  such  substitute  for  any  particular  purpose  | 
does  not  arise.^^  Persons  adversely  interested  are  entitled  to  contest  the  appli- 
cation,^® but  while  one  opposing  the  substitution  may  show  that  the  record  lost  i 
or  destroyed  did  not  contain  particular  recitals,  he  cannot  contest  the  truth  of  ! 
any  recitals  which  it  did  contain.^*^  The  applicant  in  the  proceedings  may  abandon  j 
the  whole  or  any  part  of  his  application  or  amend  it  by  striking  out  a  part  thereof  .^^  \ 
Where  application  is  made  to  restore  a  record  of  proceedings  in  a  pending  case,  j 
all  of  which  has  been  destroyed,  the  court  should  restore  the  entire  record  and  i 
not  merely  the  part  desired  by  one  or  the  other  of  the  parties  to  the  case.^^  I 

7.  Review.    An  appeal  may  be  taken  from  an  order  granting  or  denying  an 
application  to  restore  or  supply  a  lost  or  destroyed  record,^^  or  from  an  order  \ 
striking  such  an  application  from  the  files,^*  and  a  superior  court  also  has  power  I 
to  rectify  an  order  establishing  a  lost  record  by  the  original  if  subsequently  found.^  ' 
The  judgment  will  not  be  reversed  for  an  error  in  the  proceedings  not  prejudicial 

to  the  party  complaining ;  but  where  it  clearly  appears  that  the  evidence  adduced 
was  sufficient  to  authorize  the  restoration,  a  judgment  denying  the  application 
will  be  reversed. It  is  not  reversible  error  to  permit  the  restoration  of  a  lost 
paper  constituting  part  of  the  record  in  a  case  upon  an  affidavit  made  by  a  party 
instead  of  by  the  clerk. 

D.  Operation  and  Effect.  A  record  duly  substituted  upon  proper  pro- 
ceedings by  order  of  a  court  of  competent  jurisdiction  in  the  place  of  one  lost 
or  destroyed  has  the  same  efficacy,  force,  and  effect  as  the  original  record  would 
have,^®  no  more  and  no  less.*^    The  judgment  or  decree  of  substitution  merely 


(U.  S.)  329,  13  L.  ed.  717,  holding  that  proof 
that  a  certain  office  and  its  records  were 
burned  is  no  proof  that  any  particular  record 
existed. 

22.  Peirce  v.  Tennessee  Bank,  1  Swan 
(Tenn.)  265;  Land  Mortg.  Bank  t?.  Quanah 
Hotel,  (Tex.  Civ.  App.  1895)  32  S.  W.  573 
[affirmed  in  89  Tex.  332,  34  S.  W.  730]. 

23.  Peirce  v.  Tennessee  Bank,  1  Swan 
(Tenn.)  265. 

24.  Terry  r.  Wood,  7  Baxt.  (Tenn.)  292. 

25.  Llewellin  v.  Dingee,  165  111.  26,  45 
N.  E.  961. 

26.  Tanner  r.  Mills,  50  Ala.  356. 

27.  Peddy  v.  Street,  87  Ala.  299,  6  So.  3. 

28.  Whitney  v.  Jasper  Land  Co.,  119  Ala. 
497,  24  So.  259;  Ward  v.  State,  78  Ala.  455. 

29.  Chambers  v.  Warren,  6  B.  Mon.  (Ky.) 
244. 

30.  Peddy  v.  Street,  87  Ala.  299,  6  So.  3. 

31.  Peddy  v.  Street,  87  Ala.  299,  6  So.  3. 

32.  Florida  Cent.,  etc.,  E.  Co.  v.  Bostwick, 
55  Fla.  665,  45  So.  1033;  Kehoe  v.  Rounds, 
69  111.  351. 

33.  Shiver  v.  Shiver,  45  Ala.  349 ;  Buckman 
V.  Whitney,  28  Cal.  555.  But  see  Alabama, 
etc.,  R.  Co.  V.  Ventress,  149  Ala.  658,  42  So. 
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1017,  holding  that  there  is  no  right  of  appeal 
in  the  absence  of  statute,  and  that  under  the 
Alabama  statute  permitting  an  appeal  in 
certain  cases  there  is  no  right  of  appeal 
where  the  order  is  made  in  a  pending  cause. 

34.  Blakemore  v.  Wilson,  61  111.  App. 
454. 

35.  Phillips  V.  Behn,  19  Ga.  298. 

36.  Doswell  v.  Stewart,  11  Ala.  629. 

37.  Shiver  v.  Shiver,  45  Ala.  349 ;  Steiner 
V.  Steiner,  49  Iowa  70. 

38.  Johnson  v.  Hall,  9  Baxt.  (Tenn.)  351. 

39.  Peddy  v.  Street,  87  Ala.  299,  6  So.  3; 
Ward  V.  State,  78  Ala.  455;  Atkinson  v.  Keel, 
25  Ala.  551;  Starns  v.  Hadnot,  42  La.  Ann. 
366,  7  So.  672;  Hunt  v.  Innis,  12  Fed.  Cas. 
No.  6,892,  2  Woods  103. 

Where  a  restored  record  is  offered  in  evi- 
dence it  will  be  presumed  that  the  proceed- 
ings for  substituting  it  in  the  place  of  the 
original  which  had  been  destroyed  were  regu- 
lar and  that  the  court  acted  upon  sufficient 
evidence.  Grand  Tower  Min.,  etc.,  Co.  t". 
Gill,  111  111.  541. 

40.  Whitney  v.  Jasper  Land  Co.,  119  Ala. 
497,  24  So.  259;  Peddy  v.  Street,  87  Ala. 
299,  6  So.  3. 
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supplies  record  evidence  of  a  record  previously  in  existence,*^  and  determines 
that  such  record  did  exist,  was  lost  or  destroyed,  and  is  replaced,^^  by  a  substitute 
which  substantially  conforms  to  the  original  record,^^  and  does  not  establish  the 
legal  sufficiency  of  such  substitute  for  any  particular  purpose,  this  being  the  same 
as  that  of  the  original  record.^* 

X.  ESTABLISHMENT  OF  TITLE  EVIDENCED  BY  LOST  OR  DESTROYED  RECORD. 

A.  In  General.  In  some  jurisdictions  there  are  statutes,  sometimes  known 
as  burnt-records  acts,^^  providing  a  procedure  for  establishing  title  to  property 
evidenced  by  a  pubhc  record  which  has  been  lost  or  destroyed.^^  Under  such 
statutes  a  person  may  maintain  an  action  to  establish  his  title  although  another 
person  is  in  possession  of  the  land,^^  unless  the  statute  expressly  requires  actual 
possession  as  a  prerequisite  to  the  right  to  maintain  the  action. So  also  the  right 
to  maintain  such  action  is  not  affected  by  the  fact  that  plaintiff's  title  depends 
upon  the  statute  of  limitations,^^  that  he  derived  his  title  after  the  destruction 
of  the  record  by  purchase  at  a  trustee's  sale,^*^  that  there  are  adverse  claimants 
or  persons  claiming  a  contingent  interest  in  the  property,^^  or  that  other  questions 
as  to  the  title  are  involved.^^ 

B.  Jurisdiction.  Courts  of  equity  have  jurisdiction  of  proceedings  to 
establish  titles  evidenced  by  lost  or  destroyed  records.^*  The  fact  which  confers 
jurisdiction  is  the  loss  or  destruction  of  the  record,^^  and  this  being  shown  the 
jurisdiction  of  the  court  is  not  affected  by  the  fact  that  other  questions  as  to  the 
title  are  involved;  but  the  court  having  acquired  jurisdiction  on  this  ground 
may  retain  it  for  the  purpose  of  granting  full  relief  and  may  adjudicate  upon  all 
claims  to  the  property  in  question  and  determine  all  issues  between  the  parties 
relative  thereto,  whether  legal  or  equitable,^^  and  make  all  orders,  judgments, 


41.  Peddy  v.  Street,  87  Ala.  299,  6  So.  3. 

42.  Tanner  v.  Mills,  50  Ala.  356. 

43.  Whitney  v.  Jasper  Land  Co.,  119  Ala. 
497,  24  So.  259. 

44.  Whitney  v.  Jasper  Land  Co.,  119  Ala. 
497,  24  So.  259. 

45.  Harding  v.  Fuller,  141  111.  308,  30 
N.  E.  1053 ;  Gormley  v.  Clark,  134  U.  S.  338, 
10  S.  Ct.  554,  33  L.  ed.  909. 

46.  Lofstad  v.  Murasky,  152  Cal.  64,  91 
Pac.  1008;  Title,  etc.,  Restoration  Co.  v. 
Kerrigan,  150  Cal.  289,  88  Pac.  356,  8  L.  Pv. 
A.  N.  S.  682;  Harding  v.  Fuller,  141  111.  308, 
30  N.  E.  1053;  Gormley  v.  Clark,  134  U.  S. 
338,  10  S.  Ct.  554,  33  L.  ed.  909. 

47.  Harding  v.  Fuller,  141  111.  308,  30  N.  E. 
1053. 

48.  Lofstad  -v.  Murasky,  152  Cal.  64,  91 
Pac.  1008,  holding  that  under  the  California 
statute  plaintiff  must  be  in  actual  posses- 
sion of  the  property,  and  that,  although  such 
property  is  vacant,  a  mere  constructive  pos- 
session is  not  sufficient  to  entitle  him  to 
iiiaintain  the  action. 

49.  Miller  v.  Stalker,  158  111.  514,  42  N.  E. 
79. 

50.  Quinn  v.  Perkins,  159  111.  572,  43  N.  E. 
759. 

51.  Harding  v.  Fuller,  141  Til.  308,  30  N.  E. 
1053;  Gage  v.  Caraher,  125  111.  447,  17  N.  E. 
777. 

52.  McCampbell  v.  Mason,  151  111.  500,  38 
N.  E.  672. 

53.  Caire  v.  Thompson,  161  111.  403,  43 
N.  R.  1062;  Harding  v.  Fuller,  141  Ilk  308, 
30  N.  E.  1053;  Gage  v.  Du  Puy,  134  111.  132, 


24  N.  E.  866;  Gage  v.  Caraher,  125  111.  447, 
17  N.  E.  777. 

54.  Quinn  v.  Perkins,  159  111.  572,  43  N.  E. 
759;  Harding  t;.  Fuller,  141  111.  308,  30  N.  E. 
1053;  Gage  v.  Caraher,  125  111.  447,  17  N.  E. 
777:  Gormley  v.  Clark.  134  U.  S.  338,  10  S. 
Ct.  554,  33  L.  ed.  909;  Smith  v.  Gage,  12 
Fed.  32,  11  Biss.  217. 

55.  South  Chicago  Brewing  Co.  r.  Taylor, 
205  111.  132,  68  N.  E.  732;  Loewenthal  v. 
Elkins,  175  El.  553,  51  JST.  E.  592;  Quinn  v. 
Perkins,  159  111.  572,  43  N.  E.  759;  Harding 
V.  Fuller,  141  111.  308,  30  N.  E.  1053;  Gorm- 
ley V,  Clark,  134  U.  S.  338,  10  S.  Ct.  554, 
33  L.  ed.  909. 

56.  Gage  v,  Thompson,  161  111.  403,  43 
N.  E.  1062. 

Claim  of  title  accruing  subsequently  to  de- 
struction of  records. —  The  circuit  court  has 
jurisdiction  to  pass  upon  the  validity  of  a 
claim  of  title  under  a  tax  deed  accruing  sub- 
sequently to  the  destruction  of  the  records,  in 
an  action  to  restore  title  under  the  Burnt- 
Records  Act.  Smith  i\  Gage,  12  Fed.  32,  11 
Biss.  217. 

57.  Gage  r.  Caraher,  125  111.  447,  17  N.  E. 
777:  Gormlev  v.  Clark,  134  U.  S.  333.  10 
S.  Ct.  554,  33  L.  ed.  909. 

The  fact  that  one  defendant  admits  the 
allegations  of  the  petition  as  to  title,  both 
in  respect  to  such  title  as  it  existed  before 
the  destruction  of  the  record  and  also  as  it 
existed  thereafter,  does  not  divest  the  court 
of  jurisdiction  where  there  are  otlier  defend- 
ants claiminoj  adverselv  to  petitioner.  Hard- 
ing V.  Fuller,  141  111.  308,  30  N.  E.  1053. 
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or  decrees  which  may  be  necessary  to  give  effect  to  and  carry  out  its  decision.^^ 
It  is  entirely  discretionary  with  the  court  as  to  whether  or  not  it  shall  submit 
issues  to  a  jury  or  remit  the  parties  to  a  court  of  law  to  try  questions  of  title. 

C.  Parties.  In  proceedings  to  establish  title  evidenced  by  a  lost  record, 
all  persons  in  possession  of  or  claiming  any  interest  in  the  property  should  be  made 
parties/^  but  the  petition  may  be  filed  by  one  who  holds  the  legal  title  in  trust 
for  another  without  making  the  equitable  owner  a  party  where  such  equitable 
owner  consents  to  the  filing  of  the  petition/^ 

D.  Pleading  and  Affidavit.  In  some  cases  the  statutes  prescribe  what 
the  petition  shall  allege/^  or  what  shall  be  shown  by  the  affidavit  required  to  be 
filed  therewith. The  fact  of  the  loss  or  destruction  of  the  record  is  jurisdictional 
and  must  be  alleged/*  but  plaintiff  need  not  allege  the  destruction  of  the  deeds 
or  other  evidences  of  his  chain  of  title. The  petition  should  set  forth  fully 
plaintiff's  chain  of  title/®  and  if  he  desires  to  restore  the  destroyed  evidences  of 
his  title  he  should  specify  what  the  evidences  so  destroyed  are;  ®^  but  the  petition 
need  not  allege  that  the  premises  are  in  the  possession  of  plaintiff/^  or  that  they 
are  vacant  or  unoccupied.®^  With  regard  to  adverse  claimants  all  that  is  neces- 
sary is  that  they  shall  be  named  and  made  parties/^  and  plaintiff  need  not  allege 


Relief  granted  see  infra,  X,  G. 

58.  Harding  v.  Fuller,  141  111.  308,  30  K  E. 
1053;  Gage  v.  Caralier,  125  111.  447,  17  N.  E. 
777. 

59.  Gage  v.  Caraher,  125  111.  447,  17  N.  E. 
777;  Gormley  v.  Clark,  134  U.  S.  338,  10  S. 
Ct.  554,  33  L.  ed.  909. 

Tlie  statutes  do  not  contemplate  that  the 
court  should  merely  restore  the  evidences  of 
title  as  they  were  before  the  destruction  of  the 
record  and  then  remit  the  parties  to  a  court 
of  law  to  try  their  titles.  Gage  v.  Caraher, 
125  111.  447,  17  N.  E.  777. 

Right  to  jury  trial  see  Jueies,  24  Cyc.  118. 

60.  Thompson  v.  Maloney,  199  111.  270,  65 
N.  E.  236,  93  Am.  St.  Rep.  183;  Gage  v. 
Du  Puy,  134  111.  132,  24  N.  E.  866;  Hea- 
cock  V.  Lubuke,  107  111.  396;  Smith  v.  Gage, 
12  Fed.  32,  11  Biss.  217. 

Persons  owning  the  fee  in  a  street  are 
necessary  parties  to  a  proceeding  under  the 
Burnt-Records  Act  to  establish  title  to  the 
strip  of  land  reserved  for  such  street. 
Thompsoon  v.  Maloney,  199  111.  270,  65  N.  E. 
236,  93  Am.  St.  Rep.  183. 

61.  Harding  v.  Fuller,  141  111.  308,  30  N.  E. 
1053. 

62.  Miller  v.  Stalker,  158  111.  514,  42  N.  E. 
79;  Harding  V.  Fuller,  141  111.  308,  30  K  E. 
1053;  Smith  i\  Gage,  12  Fed.  32,  11  Biss.  217. 

63.  Lofstad  v.  Murasky,  152  Cal.  64,  91 
Pac.  1008  (holding  that  under  the  require- 
ment of  the  California  statute  that  the  afS- 
davit  shall  show  the  character  of  the  estate 
claimed  by  plaintiff  in  the  premises  and  the 
possession  he  has  of  the  property  described 
in  the  complaint,  the  affidavit  must  show  an 
actual  possession  on  the  part  of  plaintiff  and 
not  merely  a  constructive  possession)  ;  Hoff- 
man V.  San  Francisco  Super.  Ct.,  151  Cal. 
886,  90  Pac.  939  (holding  that  under  the  re- 
quirement of  the  California  statute  that  the 
affidavit  shall  allege  that  plaintiff  does  not 
know,  and  has  never  been  informed  of  any 
person  having  any  adverse  claim,  interest  in, 
or  lien  upon  the  property,  or  if  he  does  know 


of  any  such  person,  the  name  and  address 
of  such  person,  it  is  sufficient  to  allege  that 
plaintiff  does  not  know  and  has  never  been 
informed  of  any  such  person,  without  giving 
the  reason  for  the  statement  or  the  inquiry 
made  to  ascertain  the  fact). 

64.  Loewenthal  v.  Elkins,  175  111.  553,  51 
K  E.  592. 

65.  Gage  v.  Gentzel,  144  111.  450,  33  N.  E. 
536.    Compare  Loewenthal  v.  Elkins,  175  111. 

553,  51  N.  E.  592. 

66.  Glos  V.  Cary,  194  111.  214,  62  N.  E. 
555 ;  Harding  v.  Fuller,  141  111.  308,  30  N.  E. 
1053. 

The  petitioner  need  not  allege,  however, 
that  he  derived  his  title  mediately  or  immedi- 
ately from  the  United  States,  but  it  is  suffi- 
cient to  show  a  valid  title  under  the  statute 
of  limitations.  Miller  v.  Stalker,  158  111.  514, 
42  N.  E.  79. 

Although  not  in  good  form,  the  petition 
should  be  held  sufficient  where  it  sets  out  the 
chain  of  title  in  the  form  of  an  abstract  of 
title,  with  proper  general  averments  preced- 
ing the  chain  of  title.  Glos  V.  Cary,  194  111. 
214,  62  N.  E.  555. 

It  is  not  ground  for  reversal  that  the  peti- 
tion alleged  title  derived  from  the  government 
through  mesne  conveyances,  without  specify- 
ing each  link  in  the  chain  of  title  where  ap- 
pellant, who  is  the  only  party  complaining, 
admitted  these  allegations  and  that  the  rec- 
ords of  such  conveyances  were  destroyed. 
Harding  v.  Fuller,  141  111.  308,  30  N.  E. 
1053. 

67.  Harding  v.  Fuller,  141  111.  308,  30  K  E. 
1053. 

68.  Harding  v.  Fuller,  141  EL  308,  30  N.  E. 
1053;  Heacock  v.  Lubuke,  107  111.  396; 
Gormley  v.  Clark,  134  U.  S.  338,  10  S.  Ct. 

554,  33  L.  ed.  909. 

69.  Harding  r.  Fuller,  141  111.  308,  30  N.  E. 
1053;  Heacock  v.  Lubuke,  107  111.  396. 

70.  Gage  v.  Gentzell,  144  HI.  450,  33  K  E. 
536;  Gage  V.  Du  Puv,  134  111.  132.  24  N.  E. 
860;  Gage  v.  Caraher,  125  111.  447,  17  K  E.  777., 
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that  their  titles  are  illegal  or  invalid. '^^  A  person  made  defendant,  if  he  answers, 
must  admit,  confess,  and  avoid,  or  traverse  all  the  material  allegations  of  the 
petition.''^  If  a  defendant  claims  title  to  the  property  he  must  set  it  up  by  plea 
or  answer  so  that  its  validity  may  be  passed  upon  and  determined, '^^  and  all  such 
defendants  may  severally  file  answers  setting  up  their  claims  of  title;  and  if 
a  defendant  who  has  purchased  the  property  in  question  at  a  tax-sale  desires 
reimbursement  for  the  amount  paid  at  such  sale  and  for  taxes,  he  must  by  answer 
set  up  the  facts  as  to  such  purchase  and  payment. '^^ 

E.  Burden  of  Proof.  In  proceedings  to  establish  title  the  burden  is  upon 
plaintiff  to  show  the  destruction  of  the  record,  and  to  establish  his  own  claim 
of  title;  "  but  he  is  only  required  to  show  the  validity  of  his  own  title, and  the 
burden  is  upon  any  defendant  claiming  adversely  to  establish  the  title  claimed 
by  him.'^^  So  if  plaintiff  by  his  allegations  and  proof  establishes  a  "prima  facie 
vahd  title  from  whatever  source,  he  is  entitled  to  a  decree  unless  defendant  shows 
a  better  one.^^  So  also  if  defendant,  who  is  the  holder  of  a  tax  deed,  desires 
reimbursement  for  the  amount  expended  in  procuring  such  deed,  he  must  make 
proof  of  the  facts  necessary  to  authorize  such  a  decree, and  must  establish  both 
the  fact  of  such  expenditure,^^  and  the  amount  expended. 

F.  Evidence.  In  proceedings  to  establish  title  the  general  rules  of  evidence, 
unless  modified  by  provisions  of  the  particular  statute,  apply. Plaintiff  must 
prove  every  material  allegation  necessary  to  authorize  a  decree  in  his  favor.  ^ 
Where  a  proper  foundation  is  laid  for  the  introduction  of  such  evidence,^®  plaintiff 
may  introduce  an  abstract  of  title  made  prior  to  the  loss  or  destruction  of  the 
record, or  a  letter-press  copy  thereof  made  in  the  ordinary  course  of  business, 
or  any  copy,  abstract,  or  minutes  made  from  the  destroyed  records  by  a  person 
engaged  in  making  abstracts  of  title  for  others  for  hire,^^  or  a  copy  of  the  original 
deed  where  the  original  cannot  be  produced.  An  allegation  in  the  petition  that 
certain  deeds  in  plaintiff's  chain  of  title  are  lost  does  not  render  such  deeds  inad- 


71.  Gage  r.  Gentzel,  144  111.  450,  33  N.  E. 
536;  Gage  v.  Garaher,  125  111.  447,  17  N.  E. 
777. 

72.  Miller  v.  Stalker,  158  111.  514,  42  N.  E. 
79,  citing  the  Illinois  statute  which  expressly 
BO  requires. 

73.  Gage  v.  Harbert,  145  111.  530,  32  N.  E. 
543;  Gage  r.  Du  Puv,  134  111.  132,  24  N.  E. 
866. 

74.  Gage  v.  Du  Puy,  134  111.  132,  24  N.  E. 
866. 

75.  Gage  r.  Harbert,  145  111.  530,  32  N.  e. 
543. 

76.  Loewenthal  v.  Elkins,  175  111.  553,  51 
N.  E.  592. 

77.  Converse  v.  Wead,  142  111.  132,  31  K  E. 
314;  Gage  v.  Caraher,  125  111.  447,  17  N.  E. 
777. 

78.  Gage  r.  Caraher,  125  111.  447,  17  N.  E, 
777. 

79.  Glos  V.  Kelly,  212  Til.  314,  72  K  E. 
378;  Gage  v.  Thomjison,  161  111.  403,  43  N.  E 
1062;  Miller  v.  Stalker,  158  111.  514,  42 
N.  E.  79;  Gage  v.  Gentzel,  144  111.  450,  33 
N.  E.  536;  Gage  v.  Caraher,  125  111.  447, 
17  N.  E.  777;  Smith  v.  Hutchison,  108  111. 
662. 

80.  Glos  V.  Mulcahy,  210  111.  630,  71  N.  E. 
629;  Miller  v.  Stalke'r,  158  111.  514,  42  N.  E. 
79. 

81.  Glos  \%  Kelly,  212  111.  314.  72  N.  E. 
•'^78;  Gage  v.  Gentzel,  144  111.  450,  33  N.  E. 
536;  Gage  v.  Du  Puy,  134  111.  132,  24  N.  E. 


82.  Gage  i\  Du  Puy,  134  111.  132,  24  K  E. 
866. 

83.  Glos  V.  Kelly,  212  111.  314.  72  N.  E. 
378. 

84.  See,  generally,  Evidence,  16  Cyc.  821. 

Evidence  admissible  under  the  Illinois  stat- 
ute see  Converse  v.  Weajd,  142  III.  132,  31 
N.  E.  314. 

85.  Loewenthal  v.  Elkins,  175  111.  553,  51 
N.  E.  592. 

Evidence  held  suflicient  to  establish  title 
and  authorize  a  decree  for  plaintiff  see  Glo& 
V.  Mulcahy,  210  111.  639,  71  N.  E.  629. 

86.  See  Glos  v.  Gary,  194  111.  214,  62  K  E. 
555;  Converse  v.  Wead,  142  111.  132,  31  N.  E. 
314;  and,  generally.  Evidence,  17  Cyc.  465 
et  seq. 

87.  Converse  v.  Wead,  142  111.  132,  31  N.  E. 
314. 

Part  of  abstract. —  If  it  is  only  necessary 
to  prove  a  part  of  the  essential  facts  by 
means  of  an  abstract  of  title.  ]')la.intilt  need 
not  introduce  in  evidence  the  wliole  abstract, 
but  if  the  abstract  as  a  wholo  s^Ik^v^  that  the 
title  is  not  in  him  dofentiant-  may  introduce 
tlie  balance  of  it  in  evidence.  Heinsen  V, 
Lamb,  117  111.  549,  17  N.  E.  75. 

88.  Converse  v.  Wead,  142  111.  132,  31  N.  E. 
314.  But  see  Compton  r.  Randolph,  104  111. 
555. 

89.  Converse  r. 'Wead,  142  111.  132,  31  K  E. 
314. 

90.  Glos  r.  Gary,  194  111.  214.  62  N.  E. 
555. 
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missible  in  evidence,  since  they  may  have  been  discovered  after  the  fiUng  of  the 
petition.  A  tax  deed  alone  is  not  sufficient  to  estabhsh  title  in  defendant,  and 
the  sworn  answer  in  such  a  proceeding  is  not  evidence  and  has  no  other  or  greater 
weight  as  such  than  the  petition, 

G.  Hearing,  Decree,  and  Relief  Granted.  The  court  may  inquire  into 
and  pass  upon  any  title  to  or  interest  in  the  property  in  question,  whether  legal  or 
equitable,  and  determine  and  decree  in  whom  the  title  is  vested,  and  may 
pass  upon  any  adverse  claims  and  decree  in  favor  of  the  better  title;  but  persons 
having  interests  in  the  property  in  question  who  are  not  made  parties  to  the  pro- 
ceeding are  not  bound  by  the  decree. The  court  may  in  the  same  suit  remove 
a  cloud  on  title, abate  an  obstruction  to  a  right  of  way,^  declare  the  invalidity 
of  an  ordinance,^  or  award  a  writ  of  assistance  to  put  the  petitioner  in  possession 
of  the  land.^  Where  a  title  is  established  as  against  an  adverse  claimant  holding 
a  tax  deed,  the  decree  should  provide  for  reimbursement  to  him  for  the  amount 
expended  in  procuring  such  deed  and  the  payment  of  taxes/  unless  such  defendant 
has  failed  to  set  up  by  way  of  answer,^  or  to  establish  by  proof,  ^  the  facts  in  regard  to 
such  purchase,  payment,  and  the  amount  thereof  necessary  to  justify  such  a  decree. 

XI.  CONSTRUCTION,  OPERATION,  AND  EFFECT  OF  RECORDS.^ 

A  public  record  imports  absolute  verity,^  and  every  public  record  is  presumed 
to  be  correct,^  and  cannot  be  collaterally  attacked. It  will  also  be  presumed 
that  the  recording  officer  properly  discharged  his  duty  in  regard  to  the  making 


91.  Gage  v.  Gantzel,  144  111.  450,  33  N.  E. 
536. 

92.  Glos  V.  Miilcahy,  210  111.  639,  71  N.  E. 
629;  Gage  y.  Thompson,  101  111.  403,  43 
N.  E.  1062. 

93.  Miller  v.  Stalker,  158  111.  514,  42  N.  E. 
79. 

94.  Gage  v.  Harbert,  145  111.  530.  32  N.  E. 
543;  Gage  r.  Caraher,  125  111.  447,  17  N.  E. 
777;  Mulvey  v.  Gibbons,  87  111.  367;  Gorm- 
ley  V.  Clark,  134  U.  S.  338,  10  S.  Ct.  554,  33 
L.  ed.  909. 

95.  Gage  v.  Caraher,  125  111.  447,  17  N.  E. 
777. 

96.  Gage  Harbert,  145  111.  530,  32  N.  E. 
543;  Gage  v.  Caraher,  125  111.  447,  17  N.  E. 
777;  Mulvey  v.  Gibbons,  87  111.  367. 

97.  G-age  v.  Du  Piiy,  134  111.  132,  24  N.  E. 
866;  Gage  V.  Caraher,  125  111.  447,  17  N.  E. 
777;  Robinson  v.  Ferguson,  78  111.  538; 
Gormley  Clark,  134  U.  S.  338,  10  S.  Ct. 
554,  33  L.  ed.  909. 

98.  Thompson  v.  Maloney,  199  111.  276,  65 
N.  E.  236,  93  Am.  St.  Rep.  133,  holding  that 
a  decree  in  a  proceeding  under  the  Burnt- 
Records  Act  as  to  the  ownership  of  a  strip 
of  land  intended  for  a  street  is  not  binding 
upon  the  owners  of  the  lots  abutting  on  the 
strip  and  owning  the  fee  in  such  street  who 
are  not  made  parties  to  the  proceeding. 

But  an  equitable  owner  who  consents  to 
the  filing  of  such  petition  by  the  holder  of 
the  legal  title  will  be  bound  by  the  decree,  al- 
though he  was  not  made  a  formal  party  to 
the  proceedings.  Harding  v.  Fuller,  141  111. 
308,  30  N.  E."  1053. 

99.  Glos  V.  Kelly,  212  111.  314,  72  N.  E. 
378;  South  Chicago  Brewing  Co.  v.  Taylor, 
205  111.  132,  68  N.^E.  732;  Miller  v.  Stalker, 
158  111.  514,  42  N.  E.  79;  Gage  v.  Caraher, 
125  111.  447,  17  N.  E.  777;  Gormlev  v.  Clark, 
134  U.  S.  338,  10  S.  Ct.  554,  33  L.  ed.  909. 
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1.  Gormley  f.  Clark,  134  U.  S.  338,  10 
S.  Ct.  554,  33  L.  ed.  909. 

2.  Gormley  V.  Clark,  134  U.  S.  338,  10 
S.  Ct.  554,  33  L.  ed.  909. 

3.  Harding  v.  Fuller,  141  111.  308,  30  N.  E. 
1053;  Gormley  V.  Clark,  134  U.  S.  338,  10 
S.  Ct.  554,  33  L.  ed.  909. 

If  plaintiff  is  already  in  possession  an 
order  that  defendant  surrender  possession  to 
him  and  that  he  have  a  writ  of  possession  to 
recover  the  same  is  irregular  and  improper, 
but  as  defendant  could  not  be  injured  thereby 
it  is  not  ground  for  reversal.  Glos  v.  Carey, 
194  111.  214,  62  N.  E.  555. 

4.  Glos  V.  Mulcahy,  210  111.  639,  71  N.  E. 
629;  Smith      Gage,  12  Fed.  32,  11  Biss.  217. 

5.  Gage  V.  Harbert,  145  111.  530,  32  N.  E. 
543. 

6.  Glos  V.  Kelly,  212  111.  314,  72  K  E. 
378;  Gage  Gentzel,  144  111.  450,  33  N.  E. 
536;  Gage  v.  Du  Puv,  134  111.  132,  24 
N.  E.  866. 

7.  Estoppel  by  record  see .  Estoppel,  16 
Cyc.  684. 

Records  as  notice  see  the  cross-references  at 
the  beginning  of  this  article,  ante,  page 
579. 

8.  Kelley  v.  Dresser,  11  Allen  (Mass.)  31. 

9.  Mcln'tyre  v.  White,  124  Ala.  177,  26  So. 
937  (holding  further  that  a  failure  on  the 
part  of  the  recording  officer  to  compare  the 
record  when  complete  with  the  original  docu- 
ment to  insure  its  correctness  will  not  affect 
this  presumption)  ;  Kelley  v.  Dresser,  11 
Allen  (Mass.)  31;  Wilson  v.  Smi(h,  5  Yerg. 
(Tenn.)  379. 

10.  Kelley. I'.  Dresser,  11  Allen  (Mass.)  31; 
Waldron  v.  Palmer,  104  Mich.  556,  62  N.  W. 
731;  Facey  v.  Fuller,  13  Mich.  527;  Radford 
Trust  Co.\\  East  Tennessee  Lumber  Co.,  92 
Tenn.  120,  21  S.  W.  329;  Taliaferro  v.  Fryor, 
12  Gratt.  (Va.)  277.  / 
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of  the  record, and  that  the  record  was  made  from  the  original  document.^^  So 
also  a  plan  corresponding  with  the  description  of  lots  and  streets  in  contempo- 
raneous and  subsequent  conveyances,  which  was  placed  in  the  recorder's  office 
and  remained  there  for  many  years,  although  without  any  mark  of  authenticity, 
will  be  presumed  to  have  been  placed  there  by  the  owner  of  the  property. Words 
which  it  is  manifest  from  the  context  have  been  omitted  in  a  public  record  may 
be  suppUed  by  construction,  provided  it  clearly  appears  that  they  were  omitted 
by  mistake  or  inadvertence,^*  and  where  an  abbreviation  in  a  public  record  unmis- 
takably stands  for  a  particular  word,  it  may  be  read  as  such  word.^^  It  is  not 
the  policy  of  the  law  to  nullify  records  where  substance  is  found,  and  clerical 
errors  and  technical  omissions  should  be  disregarded  and  a  substantial  compli- 
ance with  the  statute  held  sufficient.^®  So  the  fact  that  the  record  of  a  deed  does 
not  show  any  word  or  device  indicating  the  seal  will  not  necessarily  warrant  the 
inference  that  the  original  was  not  sealed  or  justify  the  rejection  of  the  record 
as  evidence;  and  although  the  register  of  deeds  should  keep  his  office  at  the  county- 
seat,  a  failure  to  do  so  will  not  render  void  the  records  of  his  office. Where  the 
same  deed  is  recorded  in  two  different  books  and  the  records  do  not  correspond, 
and  the  original  deed  is  lost,  the  court  in  determining  which  is  correct  will  con- 
sider the  evidence  afforded  by  the  records  themselves  as  to  which  has  been  more 
carefully  kept  and  also  the  situation  of  the  property  and  the  conduct  of  the  parties 
with  reference  thereto. Where  an  instrument  is  on  its  face  recordable  and  is 
recorded  the  record  is  constructive  notice  to  persons  chargeable  with  record 
notice. In  some  jurisdictions  there  are  special  statutory  provisions  relating 
to  the  operation  and  effect  of  certain  records.^^ 

XII.  Offenses  incident  to  Records. 

A.  In  General.  In  some  jurisdictions  there  are  various  acts  which  done  in 
regard  to  or  affecting  public  records  are  criminal  offenses,^^  such  as  the  act  of 


11.  Taliaferro  Pryor,  12  Gratt.  (Va.) 
277. 

12.  Carbee  v.  Hopkins,  41  Vt.  250. 

13.  Birmingham  v.  Anderson,  40  Pa.  St. 
506. 

14.  State  V,  Martin,  61  K  C.  326. 

15.  Mason  v.  Belfast  Hotel  Co.,  89  Me. 
384,  36  Atl.  624. 

16.  International  Kaolin  Co.  r.  Vause,  55 
Fla.  641,  46  So.  3. 

17.  Starkweather  w  Martin,  28  Mich,  471, 
holding  that  where  the  deed  was  one  which 
should  have  been  sealed  and  which  it  w^as 
the  duty  of  the  officer  to  record  if  sealed  and 
not  to  record  if  not  sealed,  and  the  wording 
of  the  deed  and  attestation  clause  and  cer- 
tificate of  acknowledgment  all  speak  of  it  as 
being  sealed  it  will  be  presumed  that  it  was 
under  seal,  and  the  absence  of  any  indication 
of  a  seal  on  the  record  will  not,  under  such 
circumstances  overcome  this  presumption. 

18.  Thomas  v.  Hanson,  59  Minn.  274,  61 
N.  W.  135. 

19.  Stinson  r.  Doolittle,  50  Fed.  12. 

20.  Boswell  V.  Laramie  First  Nat.  Bank, 
16  Wyo.  161,  92  Pac.  624,  93  Pac.  661. 

21.  See  the  statutes  of  the  several  states; 
and  cases  cited  w/ra,  this  note. 

Under  the  Georgia  statute  of  1856,  provid- 
ing that  an  instrument  found  to  have  been  re- 
corded and  the  record  of  which  has  been 
burned  shall  be  taken  and  hold  to  have  been 
recorded  legally  and  upon  sufTicient  proof  of 
its  execution,  it  is  held  that  the  presump- 


tion of  proper  probate  is  not  concUisive  but 
only  prima  fncie  and  subject  to  rebuttal. 
Oliver  i\  Persons,  30  Ga.  391,  76  Am.  Dec. 
657. 

The  Michigan  statute  of  18G7  (Howell  St. 
§  5678),  making  the  record  of  a  deed  exe- 
cuted by  an  executor,  administrator,  or 
sheriff  prima  facie  evidence  of  the  regularity 
of  all  proceedings  prior  to  the  deed,  applies 
to  existing  records  as  well  as  tliose  made  sub- 
sequently.   Sauers  v.  Giddings,  90  Mich.  50, 

51  N.  W.  265. 

In  Tennessee  the  act  of  1839,  chapter  26, 
section  9,  providing  that  a  deed  duly  reg- 
istered for  twenty  years  or  more  "  shall  be 
presumed  to  be  on  lawful  authority,"  was 
held  to  apply  only  to  deeds  executed  by  the 
grantor  himself  and  not  where  executed  bv  an 
attorney.  The  act  of  1859-1860,  chapter  91, 
was  passed  to  supply  this  omission  as  to  at- 
torneys, and  under  this  act  the  fact  that  the 
attorney  had  a  power  of  attorney  to  mi\]<c  it 
cannot  be  disputed,  but  whether  the  deed  wa^^ 
made  properly  so  as  to  pass  a  valid  title  is 
subject  to  be  disputed.  Murdoch  r.  Leatli. 
10  TTeisk.  166. 

22.  See  the  statutes  of  the  several  stato>; 
and  the  following  cases: 

Mic]n<]an.—  Veo])\Q  r.  Bussev.  82  W^ch.  40. 
46  N.  W.  97. 

Montana.—  State  r.  Bloor,  20  Mont.  574. 

52  Pac.  611. 

AVvr  ^'or/,-.— People  v.  Peck.  138  N.  Y.  385. 
34  N.  E.  347,  20  L.  R.  A.  381,  10  N.  Y.  Cr. 
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altering/^  mutilating, destroying, removing,^^  secreting,^"^  stealing,^^  or  forg- 
ing or  falsifying  such  records,^®  or  withholding  or  detaining  the  same  from  a 
successor  in  office,^^  or  publishing  as  true  a  false,  altered,  or  forged  record,^^  and 
such  statutes  apply  to  all  public  records  and  not  merely  to  court  records.^^ 

B.  Indictment  of  Information.  Indictments  and  informations  for  offenses 
incident  to  public  records  are  governed  by  the  rules  relating  to  indictments  and 
informations  generally. It  is  ordinarily  sufficient  to  charge  the  offense  in  the 
language  of  the  statute,^*  and  while  it  is  not  alwaj^s  necessary  to  follow  the  literal 
language  of  the  statute,^^  it  is  essential  that  either  the  same  words  or  words  of 


410  [aflirming  67  Hun  560,  22  N.  Y.  Suppl. 
576,  10  N.  Y.  Cr.  363]. 

Teicas.— Martin  v.  State,  24  Tex.  61. 

United  States.— V.  S.  v.  De  Groat,  30  Fed. 
7G4. 

See  42  Cent.  Dig.  tit.  "Records,"  §  45. 

23,  Louisiana. —  State  v.  Anderson,  30  La. 
Ann.  557. 

Mississippi. — Harrington  v.  State,  54  Miss. 
490. 

Oregon. —  Whalley  i.  Tongue,  29  Oreg.  48, 
43  Pac.  717.  "  . 

Pennsylvania. —  Ream  v.  Com.,  3  Serg.  & 
R.  207. 

Texas. —  Martin  v.  State,  24  Tex.  61,  hold- 
ing that  under  a  statute  making  the  fraudu- 
lent alteration  of  any  record  "  with  intent 
that  any  person  may  be  defrauded  "  a  crim- 
inal offense,  the  state  is  a  "  person  "  within 
the  application  of  the  statute. 

See  42  Cent.  Dig.  tit.  "Records,"  §  45. 

24,  Whalley  v.  Tongue,  29  Oreg.  48,  43 
Pac.  717. 

25.  People  r.  Jewell,  138  Mich.  620,  101 
N.  W.  835  (holding,  however,  that  under 
Comp.  Laws  (1897),  §§  11,  361,  declaring  all 
papers  and  records  of  a  township  public  prop- 
erty, and  making  the  wilful  destruction  of 
the  same  a  misdemeanor,  it  is  necessary,  in 
order  to  constitute  the  offense,  that  the  de- 
struction be  done  with  criminal  intent)  ; 
People  V.  Peck,  138  N.  Y.  386,  34  N.  E.  347, 
20  L.  R.  A.  381,  10  N.  Y.  Cr.  410  [affirming 
67  Hun  560,  22  N.  Y.  Suppl.  576,  10  N.  Y, 
Cr.  363]. 

26.  People  v.  Bussev,  82  Mich.  49,  46  N.  W. 
97;  People  v.  Mills,  178  N.  Y.  274,  70  N.  E. 
786,  67  L.  R.  A.  131  (holding  that  one  who 
by  bribing  a  representative  of  a  district  at- 
torney's office  secures  indictments  against 
another  for  the  purpose  of  destroying  them 
violates  Pen.  Code,  §  94,  prohibiting  the  wil- 
ful and  unlawful  removal  of  a  paper  filed 
in  a  public  office  by  authoritv  of  law)  ;  Peo- 
ple V.  Peck,  138  N.  Y.  386,  34  N.  E.  347,  20 
L.  R.  A.  381.  10  N,  Y.  Cr.  410  [affirming  67 
Hun  560,  22  N,  Y.  Suppl.  576,  10  K  Y.  Cr. 
363];  U.  S.  V.  De  Groat,  30  Fed.  764  (hold- 
ing, however,  that  the  specific  intent  to  de- 
stroy a  public  record  as  such  is  the  essential 
element  of  the  offense  denounced  by  U.  S. 
Rev.  St.  (1878)  §  5403  [U.  S.  Comp,  St. 
(1901)  p.  3656],  and  that  a  defendant  who 
has  stolen  papers  belonging  to  an  internal 
revenue  office  from  a  barn  where  they  are 
stored  under  the  belief  that  they  are  old 
papers  and  v/ithout  knowledge  that  they  are 
public  records  cannot  be  convicted  under 
the  statute ) . 
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27.  State  v.  Bloor,  20  Mont.  574,  52  Pac. 
611,  holding  that  where  a  bill  was  placed  in 
the  hands  of  the  secretary  of  the  senate  after 
its  passage,  to  be  transmitted  by  him  in  his 
official  capacity  to  the  house,  and  he  wilfully 
withheld  it,  he  was  guilty  of  secreting  a 
public  record  under  Pen.  Code,  §  230,  al- 
though he  was  not  the  officer  required  by  law 
to  take  charge  of  bills. 

Defenses. —  The  fact  that  some  of  the  in- 
habitants of  a  town  had  knowledge  that  a 
book  of  the  town  records  was  left  with  de- 
fendant is  no  defense  to  a  charge  of  subse- 
quently secreting  it.  State  -v.  Williams,  30 
Me.  484. 

28.  Wilson  v.  State,  5  Ark.  513,  holding 
that  the  taking  of  bank-notes  from  a  justice's 
court  where  they  were  regularly  filed  as  a 
part  of  the  records,  is  an  offense  within  the 
act  making  it  an  offense  to  steal  any  books 
process,  or  paper  belonging  to  any  of  the  pub- 
lic offices  of  the  state,  or  to  the  records  of  any 
court,  with  intent  to  defraud. 

29.  Ream  v.  Com..  3  Serg.  &  R.  (Pa.)  207; 
Martin  v.  State,  24  Tex.  61. 

30.  Baysinger  v.  People,  115  111.  419,  5 
N.  E.  375. 

31.  State  r.  Anderson,  30  La.  Ann.  557. 

32.  Wilson  r.  State,  5  Ark.  513;  Ream  v. 
Com.,  3  Serg.  &  R.  (Pa.)  207. 

Labor  statistics  gathered  by  the  commis- 
sioner of  labor  statistics,  including  answers 
to  circulars  on  that  subject,  are  papers  de- 
posited with  a  public  officer  within  the  pro- 
visions of  N.  Y.  Pen.  Code,  §  94.  People  i'. 
Peck,  138  N.  Y.  386,  34  N.  E.  347,  20  L.  R.  A. 
381,  10  N.  Y.  Cr.  410  [affirming  67  Hun 
560,  22  N.  Y.  Suppl.  576,  16  N.  Y.  Cr.  363]. 

33.  See  Indictments  and  Informations, 
22  Cyc.  157. 

34.  Loehr  r.  People,  132  111.  -504,  24  N.  K 
68,  holding  that  an  indictment  for  the  altera- 
tion of  a  public  record  is  sufficient  if  it 
charges  the  offense  in  the  language  of  the 
statute.  See  also  People  v.  Peck,  67  Hun 
(N.  Y.)  560,  22  N.  Y.  Suppl.  576,  10  N.  Y. 
Cr.  363'  [affirmed  in  138  N.  Y,  386,  34  N.  E. 
347,  20  L.  R.  A.  381,  10  N.  Y.  Cr.  410],  hold- 
ing that  an  indictment  for  the  statutory  of- 
fense of  removing  or  destroying  a  publie 
record  need  not  set  forth  the  circumstances  of 
the  crime  other  than  those  set  forth  in  the 
statute;  all  that  is  necessary  being  to  set 
forth  the  offense  as  the  statute  defines  it. 

This  rule  does  not  apply  where  in  the  lan- 
guage of  the  statute  there  are  no  sufficient 
v/ords  to  define  the  offense.  Harrington  v. 
8Ute,  54  Miss.  490. 

35.  See  Harrington  v.  State,  54  Miss.  490. 
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equivalent  meaning  and  substantially  synonymous  should  be  used.^^  The  indict- 
ment must  have  that  degree  of  certainty  required  in  indictments  generally,^^  but 
it  is  sufficient  if  it  states  the  offense  so  plainly  that  the  nature  of  the  offense  may 
be  easily  understood  by  the  jury.^^  An  indictment  for  wilfully  secreting  a  pubhc 
record  need  not  allege  the  means  used  for  that  purpose,^^  and  where  a  statute 
declares  that  the  records  of  certain  offices  are  public  property  belonging  to  the 
people  of  the  state,  an  indictment  for  unlawfully  removing  such  records  need 
not  allege  that  they  were  the  property  of  the  state;  ^  but  it  has  been  held  that 
an  indictment  for  altering  a  public  record  is  defective  if  it  fails  to  allege  that 
such  act  was  done  with  intent  to  injure  or  benefit  some  person,  although  this  is 
not  expressly  required  by  the  statute.^^  A  count  in  an  indictment  for  mutilating 
a  document  deposited  with  a  public  officer  is  demurrable  where  it  appears  on  the 
face  of  the  indictment  that  the  document  was  a  certified  copy  and  the  statute  required 
that  the  original  should  be  so  filed. 

C.  Evidence.  On  the  trial  of  indictments  for  offenses  incident  to  public 
records  the  general  principles  of  the  criminal  law  apply  as  to  the  admissibility,^^ 
and  to  the  weight  and  sufficiency  of  evidence.^* 

Recount,    a  counting  again,  as  of  votes.^ 


36.  Harrington  r.  State,  54  Miss.  490,  hold- 
ing that  on  an  indictment  for  altering  a  pub- 
lic record  the  use  of  the  word  "  willingly " 
is  not  equivalent  to  the  word  "  wittingly " 
used  in  the  statute. 

Under  a  statute  making  it  an  offense  to 
"  alter  or  publish  as  true "  a  false,  altered, 
or  forged  record,  an  information  charging  de- 
fendant with  "  uttering  and  publishing  as 
true  "  a  false,  altered,  or  forged  record,  does 
not  charge  an  offense  under  the  statute. 
State  V.  Anderson,  30  La,  Ann,  557. 

37.  Harrington  v.  State,  54  Miss.  490,  hold- 
ing that  an  indictment  for  altering  a  record 
in  the  county  treasurer's  office  is  fatally  de- 
fective where  the  allegations  leave  it  doubtful 
whether  the  alteration  was  of  the  number  on 
a  warrant  or  in  the  record  of  the  number  as 
entered  on  the  treasurer's  ledger ;  the  warrant 
itself  not  being  a  public  record. 

38.  Loehr  v.  People,  132  111.  504,  24  N.  E. 
68. 

Description  of  record. —  In  an  indictment 
charging  the  wrongful  removal  of  an  en- 
rolled decree  consisting  of  certain  papers 
named,  "and  other  papers,"  it  is  not  neces- 
sary to  more  specifically  describe  the  other 
papers  if  they  are  parts  of  the  enrolled  de- 
cree. People  y.  Bussey,  82  Mich.  49,  46  N.  W.  97. 

39.  State  v.  Bloor,  20  Mont.  574,  52  Pac. 
611, 

40.  People  v.  Bussey,  82  Mich.  49,  46  N.  W. 
97. 

41.  Harrington  v.  State,  54  Miss.  490.  But 
see  State  Bloor,  20  Mont.  574,  52  Pac.  611, 
holding  that  an  indictment  under  Pen.  Code, 
§  230,  for  wilfully  secreting  a  public  record 
need  not  allege  an  intent  to  injure  any  par- 
ticular person,  in  view  of  section  7  providing 
that  an  act  may  be  done  wilfully  without 
any  intent  to  injure  another. 

42.  People  f.  Wise,  3  N.  Y.  Cr.  303. 

43.  See,  generally.  Criminal  Law,  12  Cvc. 
3«0  et  %eq. 

Evidence  admissible. —  On  an  indictment 
for  unlawfully  carrying  away  a  public  record 


it  is  competent  as  tending  to  show  motive 
to  admit  evidence  that  such  papers  had  been 
used  as  evidence  against  defendant  in  a  case 
pending  at  the  time  they  disappeared.  Peo- 
ple V.  Bussey,  82  Mich.  49,  46  N.  W.  97. 

Evidence  not  admissible.— On  an  indict- 
ment for  carrying  away  a  public  record  it  is 
error  to  permit  a  witness  to  testify  that  in 
his  opinion  no  person  other  than  defendant 
could  have  had  any  motive  or  interest  in 
the  disappearance  of  such  record.  People  i;. 
Bussey,  82  Mich.  49,  46  N.  W.  97. 

44.  See,  generally,  Criminal  Law,  12  Cyc. 
485. 

Evidence  held  sufficient  on  an  indictment 
for  secreting  a  public  record  see  State  v. 
Williams,  30  Me.  484  (holding  that  proof 
that  defendant  denied  having  possession  of 
the  record  or  any  knowledge  of  it  will  sustain 
a  verdict  of  guilty,  although  it  appears  that 
he  kept  the  record  openly  with  his  own  books 
and  papers)  ;  State  v.  Bloor,  20  Mont.  574, 
52  Pac.  611. 

Attempt  to  remove. —  Where  defendant 
formed  a  plot  to  obtain  possession  of  certain 
indictments  for  the  purpose  of  destroying 
them,  by  bribing  one  of  the  assistant  at- 
torneys having  them  in  charge,  to  deliver 
them  to  him  for  a  certain  consideration,  and 
a  third  party,  pretending  to  act  for  such  dis- 
trict attorney,  delivered  them  to  hini.  and 
he  took  possession  of  them  and  walked  av,-ay. 
whereupon  he  was  arrested  and  the  indict- 
ments recovered,  it  was  held  that  he  was 
properly  convicted  under  Pen.  Code,  §  04. 
of  an  attempt  to  unlawfully  romove  docu- 
ments from  a  public  office.  'Poo]de  r.  T^lill^. 
178  N.  Y.  274,  70  N.  E.  780.  67  L.  E.  A.  131. 

1.  Webster  Int.  Diet.    See  of  Stih^s. 

69  N.  Y.  App.  r>iv.  589,  593.  75  X.  Y.  Suppl. 
278,  holding  that  the  terin  "  roconnt  "  does 
not  require  that  in  the  first  instance  there 
should  bo  a  recanvass  in  the  sense  that  the 
votes  actually  distributed  to  the  various 
columns  of  the  tally  sheets  by  the  "  canvass  " 
already  made  should  be  redistributed  therein. 
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E.  Compensation,  632 

F.  Equitable  Set-Off,  633 

1 .  Origin  of  Exercise  of  Equitable  Jurisdiction,  633 

2.  Adequate  Remedy  at  Law,  634 

3.  Equity  Folloios  Law  in  Matters  of  Set-Off,  635 

4.  Grounds  of  Equitable  Set-Off,  636 

a.  /n  General,  636 

b.  Insolvency,  638 

c.  Non-  Residence,  641 

5.  /Sto/^e,  Fraudide7it,  or  Procrastinative  Cross  Demands,  641 

G.  Confusion  of  Terms,  642 

H.  !r/ie  Remedies  Compared,  642 

1 .  Counter-Claim,  amd  Recoupment,  642 

2.  Recoupment  and  Set-Off,  643 

3.  iSe^-  0^  an<i  Compensation,  643 

4.  Set- Off,  Counter-Claim,  and  Defense  Distinguished,  64A: 

I.  Object  of  the  Remedies,  644 

II.  Jurisdiction  and  Venue,  646 
ML  Conflict  of  Laws,  648 

IV.  Remedies  as  Affected  by  Agreement  or  Estoppel,  648 

A.  Ln  General,  648 

B.  Agreement  to  Allow  Interposition  of  Cross  Demand,  649 

C.  Waiver  of  Right  to  Interpose  Cross  Demand,  650 

D.  Estoppel,  652 

V.  Actions  in  Which  remedy  Is  Available,  652 

A.  In  General,  652 

B.  On  Contracts,  653 

1.  In  General,  653 

2.  Unliquidated  Demands,  654 

C.  For  Penalties,  655 

D.  For  Taxes,  656 

E.  For  Torts,  657 

1.  Recoupment,  657 

2.  Set-Off,  658 

3.  Counter-Claim,  659 

4.  Reconvention,  664 

5.  "PFai?;er  o/  Tor^,  664 

F.  Existence  of  Cause  of  Action  in  Plaintiff  as  Condition  to  Defendants 

Right  to  Interpose  Cross  Demand,  664  

*  Author  of  "Ogden's  Negotiable  Instruments." 
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VI.  SUBJECT-MATTER,  665 

A.  In  General,  665 

B.  Necessity  That  Cross  Demand  Be  a  Subsisting  Right  of  Action  of  Defend- 

ant, 666 

1.  General  Rule,  666 

2.  Void  or  Unenforceable  Claims,  669 

3.  Claims  Non-Ezistent  at  Commencement  of  Action,  670 

a.  In  General,  670 

b.  Inchoate  and  Contingent  Claims,  671 

4.  Claims  Not  Yet  Due  at  Commencement  of  Action,  672 

a.  Rule  at  Law,  672 

b.  Ride  in  Equity,  674 

5.  Pendency  of  Another  Action  Relating  to  the  Same  Claim,  674 

C.  Claims  Arising  Out  of  Contract,  676 

1.  In  General,  676 

2.  Necessity  of  Connection  With  Plaintiff's  Cause  of  Action,  676 

a.  Recoupment,  676 

(i)  General  Rules,  676 

(ii)  Application  to  Particular  Contracts,  679 

b.  Set-Off,  680 

c.  Counter-Claim,  682 

(i)  Claims  Arising  Out  of  the  Same  Contract  or  Transaction, 

or  Connected  With  the  Subject  of  the  Action,  682 

(a)  General  Rules,  682 

(b)  ''Transaction''  Defined,  686 

(c)  Nature  of  the  Con7iection,  687 

(d)  "Subject  of  the  Action'^  Defined,  688 

(ii)  Claims  Arising  on  Other  and  Distinct  Contracts,  689 

d.  Reconvention  and  Compensation,  690  . 

D.  Secured  Claims,  691 

E.  Penalties,  691 

F.  Taxes,  692 

G.  Equitable  Demands,  692 

H.  Liquidated  Demands,  693 

I.   Unliquidated  Demands,  693 

1.  What  Are  Unliquidated  Demands,  693 

2.  Recoupment,  695 

3.  Set-Off,  696 

4.  Counter-Claim,  699 

5.  Reconvention,  700 

6.  Compensation,  700 

7.  Setting  Off  Unliquidated  Demands  in  Equity,  701 
J.  Torts,  703 

1.  Recoupment,  703 

2.  Set-Off,  704 

3.  Counter-Claim,  706 

4.  Reconvention,  710 

5.  £jfec^  0/  TFaz^er  o/  Tor^,  711 

K.  Parties  to,  and  Mutuality  of,  Cross  Demands,  712 

1.  General  Rules,  712 

2.  Demands  in  Favor  of  Third  Person,  715 

3.  Demands  Against  Third  Person,  716 

4.  Z)e6^s  and  Demands  of  Nominal  Parties  and  Real  Parties  in 

Interest,  717 

5.  Debts  and  Demands  in  Representative  and  Individual  Capacities,  719 

a.  In  General,  719 

b.  Executors  and  Administrators,  720 
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(i)  At  Law,  720 
(ii)  In  Equity,  722 

c.  Guardians,  722 

d.  Public  Officers,  722 

6.  Mutuality  in  Equity,  723 

7.  Joint  and  Separate  Claims  and  Liabilities,  727 

a.  In  General,  727 

b.  Illustrations,  729 

c.  /om^  and  Several  Debts  and  Demands,  731 

d.  Discontinuance  or  Want  of  Service  as  to  Part  of  Defendants,  732 

8.  Partnership  and  Individual  Demands,  733 

a.  Partnership  Debt  in  Action  by  Individual  Partner,  733 

b.  Debt  of  Individual  Partner  in  Action  by  Partnership,  734 

c.  Partnership  Demand  in  Action  Against  Individual  Partner,  736 

d.  Demand  of  Individual  Partner  in  Action  Against  Partner- 

ship, 738 

e.  Survivorship  and  Representation  of  Deceased  Partner,  739 

f.  Equitable  Set-Off  ef  Partnership  and  Individual  Debts  and 

Demands,  739 

9.  Debt  or  Demand  of  Husband  or  Wife  of  Party  to  Action,  740 

L.  Recoupment,  Set-Off,  and  Counter-Claim  Against  Assigned  Causes  of 
Action,  744 

1.  General  Rules,  744 

2.  Demands  Accruing  or  Becoming  Due  After  Assignment  or  Notice 

Thereof,  746 

3.  Demands  Unliquidated  at  Time  of  Assignment,  748 

4.  Claims  Against  the  Assignor  and  Another,  748 

5.  Set-Off  Against  Intermediate  Assignee,  748 

6.  Transfer  of  Overdue  Negotiable  Paper,  749 

7.  Waiver  and  Estoppel,  750 

8.  Equitable  Set-Off  Against  Assigned  Causes  of  Action,  751 
.  Assigned  Claim  as  Set-Off"  or  Counter-Claim,  751 

1.  General  Rules,  751 

2.  Nature  and  Validity  of  the  Assignment,  753 

3.  Demands  Acquired  After  Commencement  of  the  Action,  755 

4.  Assigned  Claim  as  Set-Off  Against  Assigned  Cause  of  Action,  756 

5.  Equitable  Set-Off  of  Assigned  Claim,  756 

N.  Tendency  to  Defeat  or  Diminish  Plaintiff's  Claim,  756 

VII.  Operation  and  Effect,  757 

A.  Compensation  Between  Cross  Demands,  757 

1.  In  General,  757 

2.  Election  of  Defendant  to  Interpose  Cross  Demand  or  Bring  Independ- 

ent  Action,  758 

3.  Admission  of  Plaintiff's  Cause  of  Action,  759 

4.  Right  to  Judgment  For  Excess  Over  Plaintiff's  Cause  of  Action,  760 

a.  General  Rules,  760 

b.  Necessity  of  Mutuality  of  Debts  and  Demands  —  Assigned 

Causes  of  Action,  762 

B.  Withdrawal  or  Abandonment  of  Cross  Demand,  762 

CROSS-REFERENCES 

For  Matters  Relating  to : 

Abatement  of  Cross  Demand  by  Death  of  Defendant,  see  Abatement  and 

Revival,  1  Cyc.  74. 
Admissibility  of  Evidence  of : 

Accord  and  Satisfaction  Under  Plea  of  Set-Off,  see  Accord  and  Satisfac- 
tion; 1  Cyc.  342. 

Set-Off  Under  General  Issue,  see  Assumpsit,  Action  of,  4  Cyc.  355. 
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For  Matters  Relating  to  —  (continued) 

Attachment  to  Enforce  Counter-Claim,  see  Attachment,  4  Cyc.  540  note  46. 
Attorney's  Lien  on  Cross  Demand,  see  Attorney  and  Client,  4  Cyc.  1013, 
1018. 

Burden  of  Proof,  see  Evidence,  16  Cyc.  931. 

Compulsory  Reference  to  Determine  Question  of  Set-Off  or  Counter-Claim,  see 

References. 
Costs,  see  Costs,  11  Cyc.  31,  43. 

Descent  and  Distribution,  see  Descent  and  Distribution,  14  Cyc.  121. 
Designation  and  Misnomer  of  Cross  Demand,  see  Pleading,  31  Cyc.  225. 
Exemptions  as  Affecting  Right  to  Interpose  Cross  Demand,  see  Exemptions, 
18  Cyc.  1463. 

Injunction  to  Set  Off  One  Judgment  Against  Another,  see  Judgments,  23  Cyc. 
1019. 

Judgment,  see  Appeal  and  Error,  2  Cyc.  974. 

Jurisdiction  of  Particular  Courts  as  Affecting  or  Affected  by  Set-Off  and 
Counter-Claim: 

Generally,  see  Courts,  11  Cyc.  781,  883. 

Appellate  Court,  see  Appeal  and  Error,  2  Cyc.  570. 

Justice's  Court,  see  Justices  of  the  Peace,  24  Cyc.  475,  479. 

United  States  Court  of  Claims,  see  Courts,  11  Cyc.  968. 
Limitations  of  Actions,  see  Limitations  of  Actions,  25  Cyc.  1064,  1312. 
Mandamus  to  Compel  Allowance  of  Set-Off  by  Motion,  see  Mandamus,  26  Cyc, 

205. 

Necessary  Allegations  in  Counter-Claim  in  Action  to  Recover  Rent,  see  Land- 
lord AND  Tenant,  24  Cyc.  1216. 

Necessit}^  of  Specially  Pleading: 
Cross  Demand: 

In  General,  see  Assumpsit,  Action  of,  4  Cyc.  355;  Pleading,  31  Cyc. 
221,  697. 

In  Action  Before  Justice  of  the  Peace,  see  Justices  of  the  Peace,  24 
Cyc.  562,  569,  732. 

Statute  of  Limitations  to  Bar  Cross  Demand,  see  Limitations  of  Actions, 
25  Cyc.  1403. 

Necessity  That  Set-Off  Conclude  by  Plea  For  Judgment,  see  Pleading,  31 
Cyc.  231. 

Notice  of  Set-Off,  see  Pleading,  31  Cyc.  230. 
Pleading,  see  Pleading,  31  Cyc.  221,  230. 
Recoupment,  Set-Off,  and  Counter-Claim  in: 
Actions  By  or  Against  Particular  Classes  of  Parties: 

Administrator,  see  Executors  and  Administrators,  18  Cyc.  894. 

Agent,  see  Principal  and  Agent,  31  Cyc.  1565. 

Assignee: 

Generally,  see  Assignments,  4  Cyc.  86. 

For  Benefit  of  Creditors,  see  Assignments  For  Benefit  of  Creditors, 
4  Cyc.  220. 

Of  Fire  Insurance  Policy,  see  Fire  Insurance,  19  Cyc.  635. 

Of  Judgment,  see  Judgments,  23  Cyc.  1423. 
Attorney,  see  Attorney  and  Client,  4  Cyc.  971. 
Bankrupt,  see  Bankruptcy,  5  Cyc.  379. 
Client,  see  Attorney  and  Client,  4  Cyc.  971. 
Cosurety,  see  Principal  and  Surety,  32  Cyc.  299. 
Distributee,  see  Descent  and  Distribution,  14  Cyc.  207. 
Executor,  see  Executors  and  Administrators,  I's  Cyc.  894. 
Guardian,  see  Guardian  and  Ward,  21  Cyc.  195. 
Heir,  see  Descent  and  Distribution,  14  Cyc.  207. 
Insolvent  Bank,  see  Banks  and  Banking,  5  Cyc,  569. 
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For  Matters  Relating  to  —  (continued) 

Recoupment,  Set-off,  and  Counter-Claim  in —  (continued) 
Actions  By  or  Against  Particular  Classes  of  Parties  —  (continued) 
Master,  see  Master  and  Servant,  26  Cyc.  1054. 
Partner,  see  Partnership,  30  Cyc.  470. 

Personal  Representative,  see  Executors  and  Administrators,  18  Cyc. 
894. 

Policy-Holder,  see  Insurance,  22  Cyc.  1409,  1425. 

Principal  and  Agent,  see  Principal  and  Agent,  31  Cyc.  1601. 

Principal  or  Surety,  see  Principal  and  Surety,  32  Cyc.  230,  299, 

Receiver,  see  Receivers,  ante,  p.  194. 

Servant,  see  Master  and  Servant,  26  Cyc.  1054. 

State,  see  States. 

Surety,  see  Principal  and  Surety,  32  Cyc.  230,  299. 
United  States,  see  United  States. 
Ward,  see  Guardian  and  Ward,  21  Cyc.  195. 
Particular  Actions  and  Proceedings: 
Action  or  Proceeding  For: 

Arbitration,  see  Arbitration  and  Award,  3  Cyc.  730  note  70. 

Contribution,  see  Principal  and  Surety,  32  Cyc.  299. 

Conversion  of  Pledge,  see  Pledges,  31  Cyc.  847. 

Divorce,  see  Divorce,  14  Cyc.  672. 

Garnishment,  see  Garnishment,  20  Cyc.  1077. 

Injuring  or  Killing  Animal,  see  Animals,  2  Cyc.  422. 

Partnership  Accounting,  see  Partnership,  30  Cyc.  714. 

Unlawful  Detainer,  see  IvAndlord  and  Tenant,  24  Cyc.  1424. 
Action  or  Proceeding  in  Particular  Court: 

Justice's  Court,  see  Justices  of  the  Peace,  24  Cyc.  475,  479. 

United  States  Court  of  Claims,  see  Courts,  11  Cyc.  968. 
Action  or  Proceeding  on: 

Bonds: 

Arbitration  Bond,  see  Arbitration  and  Award,  3  Cyc.  786. 
Attachment  Bond,  see  Attachment,  4  Cyc.  864. 
Guardian's  Bond,  see  Guardian  and  Ward,  21  Cyc.  246. 
Municipal  Bond,  see  Municipal  Corporations,  28  Cyc.  1652. 
Replevin  Bond,  see  Replevin. 

Commercial  Paper,  see  Commercial  Paper,  8  Cyc.  62. 

Contract  of  Guaranty,  see  Guaranty,  20  Cyc.  1485. 

Insurance  Contract,  see  Accident  Insurance,  1  Cyc.  303;  Life  Insur- 
ance, 25  Cyc.  907;  Marine  Insurance,  26  Cyc.  721. 
Action  or  Proceeding  to: 

Distrain  For  Rent,  see  Landlord  and  Tenant,  24  Cyc.  1290. 

Enforce : 

Assessment  by  Insolvent  Insurance  Company,  see  Insurance,  22 
Cyc.  1425. 

Assessment  in  Mutual  Company,  see  Insurance,  22  Cyc.  1425. 
Special  Assessment  by  Municipal  Corporation,  see  Municipal  Cor- 
porations, 28  Cyc.  1229. 
Foreclose : 

Mechanic's  Lien,  see  Mechanics'  Liens,  27  Cyc.  329. 
Mortgage,  see  Mortgages,  27  Cyc.  1556. 
Purchase-Money  Lien,  see  Vendor  and  Purchaser. 

Open,  Surcharge,  or  Falsify  an  Account,  see  Accounts  and  Account- 
ing, 1  Cyc.  459. 

Quiet  Title,  see  Quieting  Title,  32  Cyc.  1361. 

Recover: 

Damages  Caused  by  Improvement  or  Repair  of  Streets  and  Ways, 
see  Municipal  Corporations,  28  Cyc.  1079. 
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For  Matters  Relating  to  —  (continued) 

Recoupment,  Set-off  and  Counter-Claim  in  —  {continued) 
Particular  Actions  and  Proceedings  —  {continued) 
Action  or  Proceeding  to  —  {continued) 
Recover —  {continued) 

Damages  For  Land  Taken  Under  Power  of  Eminent  Domain,  se@ 

Eminent  Domain,  15  Cyc.  767. 
Dower,  see  Dower,  14  Cyc.  981. 
Freight  by  Owner  of  Vessel,  see  Shipping. 
Mesne  Profits  in  Ejectment,  see  Ejectment,  15  Cyc.  231. 
Money  Collected  by  Attorney  For  Client,  see  Attorney  and  Client, 
4  Cyc.  971. 

Purchase-Money  Paid,  see  Vendor  and  Purchaser. 
Purchase-Price  of  Goods  Sold  at  Assignee's  Sale,  see  Assignments 

For  Benefit  of  Creditors,  4  Cyc.  240. 
Rent,  see  Landlord  and  Tenant,  24  Cyc.  1203. 
Reform  Written  Instrument,  see  Reformation  of  Instruments. 
Action  or  Proceeding  Under: 

Admiralty,  see  Admiralty,  1  Cyc.  864. 
Bankruptcy,  see  Bankruptcy,  5  Cyc.  379. 

Particular  Form  of  Action,  see  Accounts  and  Accounting,  1  Cyc.  483; 
Detinue,  14  Cyc.  255  note  64;  Ejectment,  15  Cyc.  78;  Forcible 
Entry  and  Detainer,  19  Cyc.  1145;  Mandamus,  26  Cyc.  460; 
Replevin. 

Recoupment,  Set-Off,  and  Counter-Claim  of  Particular  Claim  . 
Claim  For: 

Benefits  to  Land  Against  Damage  Where  Land  Is  Taken  Under  Power  of 
Eminent  Domain,  see  Eminent  Domain,  15  Cyc.  764. 

Breach  of  Warranty  of  Articles  Purchased,  see  Sales. 

Improvements  and  Taxes  Against  Damages  or  Mesne  Profits  in  Ejectment, 
see  Ejectment,  15  Cyc.  231. 

Trespass  in  Action  For  Illegally  Injuring  or  Killing  Animals,  see  Animals, 
2  Cyc.  422. 

Usury,  see  Usury. 

Wrongful  Attachment  in  the  Main  Suit,  see  Attachment,  4  Cyc.  842. 
Claims  Barred  by  Statute  of  Limitations,  see  Limitations  oi'  Actions,  25 

Cyc.  1064,  1312. 
Judgment,  see  Judgments,  23  Cyc.  1478. 
Review  of  Judgment  on  Counter-Claim,  see  Appeal  and  Error,  3  Cyc.  238. 
Revival  of  Cross  Demand  by  Personal  Representative  Upon  Death  of  Defend- 
ant, see  Abatement  and  Revival,  1  Cyc.  85. 
Time  For  Pleading  Cross  Demand,  see  Pleading,  31  Cyc.  225. 
Writ  of  Entry  on  Mortgage,  see  Mortgages,  27  Cyc.  1446. 

L  Definition,  Nature,  and  History  of  the  Remedies. 

A.  Recoupment.  Recoupment  is  the  act  of  rebating  or  recouping  a  part 
of  a  claim  upon  which  one  is  sued  by  means  of  a  legal  or  equitable  right  resulting 
from  a  counter-claim  arising  out  of  the  same  transaction.  It  is  the  right  of  defend- 
ant, m  the  same  action,  to  claim  damages  from  plaintiff,  either  because  he  has 
not  complied  with  some  cross  obhgation  of  the  contract  upon  which  he  sues,  cr 
because  he  has  violated  some  duty  which  the  law  imposed  upon  him  in  the  making 
or  performance  of  that  contract.^    It  is  an  innovation  on  the  strict  rules  of  com- 

1.  Bouvier  L.  Diet.  thing  which   is   due,   beccaiise   there   is  an 

Other  definitions  are:  "  Defalcation  or  dis-  equitable  reason  to  withhold  it.  .  .  .  A 
oount  from  a  demand.    A  keeping  back  some-      right  of  the  defendant  to  have  a  deduction 

[I.  A] 
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mon  law/  and  rests  upon  the  principle  that  it  is  just  and  equitable  to  settle  in 
one  action  all  claims  growing  out  of  the  same  contract  or  transaction.^  In  its 
original  strict  sense  it  was  a  mere  reduction  of  the  damages  claimed  by  plaintiff, 
by  proof,  of  mitigating  circumstances  connected  with  or  growing  out  of  the  trans- 
action upon  which  plaintiff's  claim  was  based  showing  that  it  would  be  contrary 
to  equity  and  good  conscience  to  suft^er  plaintiff  to  recover  the  full  amount  of  his 
claim,^  being  considered  in  the  nature  of  a  doctrine  of  mere  mitigation  of  dam- 
ages,^ and  was  of  very  limited  application.^  But  in  more  recent  practice  the 
doctrine  has  been  greatly  extended  m  its  application,^  and  is  spoken  of  as  a  hberal 


from  the  amount  of  the  plaintiff's  damages, 
for  the  reason  that  the  plaintiff  has  not 
complied  with  the  cross-obligations  or  in- 
dependent covenants  arising  under  the  same 
contract."    Black  L.  Diet. 

"  The  right  of  the  defendant  to  claim  a 
reduction  of  the  plaintiff's  demand  on  ac- 
count of  some  breach  of  stipulation  by  the 
plaintiff  in  the  contract  sued  on."  White  v. 
Reagan,  32  Ark.  281,  284. 

"  A  right  of  deduction  from  the  amount 
of  the  plaintiff's  claim  by  reason  of  either 
a  payment  thereon  or  some  loss  sustained  by 
the  defendant  by  reason  of  the  plaintiff  s 
wrongful  or  defective  performance  of  the  con- 
tract out  of  which  his  claim  originated." 
Michigan  Yacht,  etc.,  Co.  v.  Busch,  143  Fed. 
929,  936,  -75  C.  C.  A.  109. 

"  A  defence  by  which  a  defendant,  when 
sued  for  a  debt  or  damages,  might  recoup 
the  damages  suffered  by  himself  from  any 
breach  by  the  plaintiff"  of  the  same  con- 
tract." Hurst  V.  Everett,  91  N.  C.  399,  404. 
.  "  A  species  of  common  law  set-off  for  dam- 
ages due  the  defendant  growing  out  of  the 
same  transaction."  Maryland  Fidelity,  etc., 
Co.  V.  Haines,  78  Md.  454,  458,  28  Atl.  393, 
394,  23  L.  R.  A.  652;  Lee  v.  Rutledge,  51 
Md.  311,  318. 

"  The  keeping  back  of  something  that  is 
due,  because  there  is  an  equitable  reason  to 
withhold  it."  Wheat  v.  Dotson,  12  Ark. 
699,  702 ;  Ives  v.  Van  Epps,  22  Wend.  (N.  Y.) 
155,  156;  Michigan  Yacht,  etc.,  Co.  v.  Busch, 
143  Fed.  929,  936,  75  C.  C.  A.  109. 

"  The  keeping  back  and  stopping  some- 
thing which  is  due."  Jacob  L.  Diet,  [quoted 
in  Ward  v.  Fellers,  3  Mich.  281,  287]. 

"  The  cutting  back  on  the  plaintiff's  claim 
by  the  defendant."  Davenport  v.  Hubbard, 
46  Vt.  200,  207,  14  Am.  Rep.  620. 

"  A  quasi  offset  of  counterclaims  not 
liquidated."  Barber  v.  Chapin,  28  Vt.  413, 
416. 

It  is  synoymous  with  "  defalk  "  or  "  dis- 
count "  (Hatchett  v.  Gibson,  13  Ala.  587, 
595;  Strike's  Case,  1  Bland  (Md.)  57,  79; 
Ward  V.  Fellers,  3  Mich.  281-  287;  Ives  v. 
Van  Epps,  22  Wend.  (K  Y.)  155,  155), 
and  with  "  reduction  "  ( Standi ey  v.  North- 
western  Mut.  L.  Ins.  Co.,  95  Ind.  254,  260; 
Davenport  v.  Hubbard,  46  Vt.  200,  207,  14 
Am.  Rep.  620;  Michigan  Yacht,  etc.,  Co.  v. 
Busch,  143  Fed.  929,  75  C.  C.  A.  109),  and 
seems  to  correspond  to  the  reconvention  of 
the  civil  law  (Bouvier  L.  Dist.). 

The  term  is  derived  from  the  French,  re- 
couper,  to  cut  again,  to  cut  back.  The  Wells- 

[I,  A] 


ville  V.  Geisse,  3  Ohio  St.  333;  Davenport  v. 
Hubbard,  46  Vt.  200,  14  Am.  Rep.  620. 

2.  Lloyd  V.  Manufacturers,  etc.,  Ware- 
house Co.,  102  111.  App.  551. 

3.  Strang  v.  Murphy,  1  Colo.  App.  357,  29 
Pac.  298;  Home  Sav.  Bank  v.  Boston,  131 
Mass.  277. 

Recoupment  looks  through  the  whole  con- 
tract, treating  it  as  an  entirety,  and  regard- 
ing the  things  done  and  stipulated  to  be 
done  on  each  side  as  the  consideration  of 
the  things  done  and  stipulated  to  be  done 
on  the  other;  and  when  a  plaintiff*  seeks 
redress  for  the  breach  of  the  stipulations  in 
his  favor,  it  sums  up  the  grievances  on  each 
side,  strikes  a  balance,  and  gives  him  a 
judgment  for  only  such  difference  as  may 
be  found  in  his  favor.  Finney  v.  Cadwal- 
lader,  55  Ga.  75 ;  Luf burrow  v.  Henderson, 
30  Ga.  482,  holding  that  the  mere  statement 
of  the  rule  commends  it  to  every  lover  of 
justice. 

4.  Alabama. —  Mayberry  v.  Leech,  58  Ala. 
339. 

Illinois. —  W^adhams  v.  Swan,  109  111.  46; 
Kingman  v.  Draper,  14  111.  App.  577. 

Missouri. —  Grand  Lodge  of  Masons  v. 
Knox,  20  Mo.  433,  holding  that  it  was  a 
mere  right  of  deduction  from  the  amount 
of  plaintiff's  recovery,  on  the  ground  that 
his  damages  were  not  really  as  high  as  he 
alleged. 

New  York. —  Batterman  v.  Pierce,  3  Hill 
171;  Sickels  v.  Pattison,  14  Wend.  257,  28 
Am.  Dec.  527. 

Tennessee. —  Gibson  v.  Carlin,  13  Lea  440; 
Pettee  v.  Tennessee  Mfg.  Co.,  1  Sneed  381. 

West  Virginia. —  Baltimore,  etc.,  R.  Co.  v. 
Jameson,  13  W.  Va.  833,  31  Am.  Rep.  775. 

5.  Waterman  v.  Clark,  76  111.  428;  Spurgin 
V.  Kruse,  125  111.  App.  507;  Cram  v.  Dres- 
ser, 2  Sandf.  (N.  Y.)  120. 

6.  Ward  v.  Fellers,  3  Mich.  281;  Balti- 
more, etc.,  R.  Co.  V.  Jameson,  13  W.  Va. 
833,  31  Am.  Rep.  775,  where  the  court  says 
that  the  remedy  was  of  such  limited  applica- 
tion and  so  trammeled  by  technicalities  that 
it  was  of  but  little  use,  and  that  the  term 
became  for  a  time  obsolete,  although  the 
principle  was  always  retained. 

7.  Desha  v.  Robinson,  17  Ark.  228;  Grand 
Lodge  of  Masons  r.  '  Knox,  20  Mo.  433 ; 
Baltimore,  etc.,  R.  Co.  v.  Jameson,  13  W. 
Va.  833,  31  Am.  Rep.  775,  holding,  however, 
that,  although  the  right  of  recoupment  has 
been  extended  in  modern  times  the  instances 
and  extent  to  which  it  may  be  exercised  are 
to  a  very  considerable  degree  unsettled.  But 
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and  beneficial,  improvement  upon  the  old  doctrine  of  failure  of  consideration/ 
and  is  now  generally  regarded  as  in  the  nature  of  a  cross  action,^  the  right  of 
plaintiff  to  sue  being  admitied/°  but  defendant  alleging  that  he  has  been  injured 
by  a  breach  of  another  branch  of  the  same  contract  on  which  the  action  is  founded 
and  claiming  to  stop,  cut  off,  or  keep  back  so  much  of  plaintiff's  damages  as  will 
satisfy  the  damages  which  have  been  sustained  by  defendant. In  some  states 
recoupment  has  been  made  statutory. 

B.  Set-Off — 1.  Definition  and  Nature.  A  set-off  is  a  counter  demand 
which  a  defendant  holds  against  a  plaintiff,  arising  out  of  a  transaction  extrinsic 
of  plaintiff's  cause  of  action,^^  the  object  of  which  is  to  liquidate  the  whole  or  a 
part  of  plaintiff's  demand,  according  to  the  amount  of  the  set-off, and  like  the 
modern  recoupment    is  in  the  nature  of  a  cross  action. 


eee  The  Wellsville  v.  Geisse,  3  Ohio  St.  333, 
holding  that  recoupment,  even  as  enlarged 
in  its  meaning  by  modern  usage,  signifies 
nothing  more  than  a  reduction  of  damages. 

Recoupment  has  a  wider  application  in 
America  than  in  England.  Edgemoor  Iron 
Co.  V.  Brown  Hoisting  Ma  eh.  Co.,  (Del.  1906) 
62  Atl.  1054. 

8.  Lufburrow  r.  Henderson,  30  Ga.  482; 
Mell  V.  Moonv,  30  Ga.  413.  See  Wheat  v. 
Dotson,  12  Aric.  699. 

9.  Peck  V.  Brewer,  48  111.  54;  Mendel  V. 
Fink,  8  111.  App.  378;  Houston  v.  Young,  7 
Ind.  200;  Clark  v.  Wildridge,  5  Ind.  176;  Wid- 
rig  V.  Taggart,  51  Mich.  103,  16  N.  W.  251 
(holding  that  recoupment  is  in  substance 
and  effect  a  cross  action)  ;  Nichols  v.  Dusen- 
bury,  2  N.  Y.  283. 

10.  Wheat  r.  Dotson,  12  Ark.  699;  Baker 
r.  Morehouse,  48  Mich.  334,  12  N.  W.  170 
(holding  that  where  plaintiff  counts  on  a 
contract  which  defendant  denies  altogether, 
or,  while  admitting  it,  denies  its  legal  effect 
as  claimed  by  plaintiff,  the  doctrine  of  re- 
coupment is  not  applicable)  ;  Jones  v.  Moore, 
42  Vlq.  413;  Dunham  v.  Bower,  77  N.  Y. 
76,  33  Am.  Kep.  570  (holding  that  there  can 
be  no  recoupment  based  on  a  fact  necessarily 
fatal  to  the  whole  action)  ;  Vassear  v.  Liv- 
ingston, 13  N.  Y.  248;  Nichols  v.  Dusen- 
bury,  2  N.  Y.  283:  Xenia  Branch  Bank  v. 
Lee,  7  Abb.  Pr.  (N.  Y.)  372;  Boston  Silk, 
etc..  Mills  r.  Eull,  37  How.  Pr.  (N.  Y.) 
299  (holding  that  recoupment  always  im- 
plies that  plaintiff  had  a  cause  of  action). 
And  see  in-fra,  V,  F. 

Recoupment  does  not  proceed  upon  the 
ground  that  the  contract  is  a  nullity  and  that 
the  recovery  is  upon  a  quantum  meruit  or 
quantum  valehat,  but  that  the  contract 
stands  and  the  recovery  is  mitigated  to  the 
extent,  and  because  of  the  fraud  or  failure. 
Wheat  V.  Dotson,  12  Ark.  699. 

V/here  defendant  is  entitled  to  no  more 
than  nominal  damages,  a  plea  of  recoupment 
is  bad  on  demurrer.  Moore  Westinghouse 
Electric,  etc.,  Co.,  112  Ala.  452,  20  So.  487. 

11.  Keegan  v.  Kinnare,  123  111.  280,  14 
N.  E.  14. 

12.  Keegan  v.  Kinnare,  123  111.  280,  14 
N.  E.  14;  Nichols  v.  Dusenbury,  2  N.  Y. 
283. 

13.  See  the  codes  and  statutes  of  the  sev- 
eral states.    And  see  Finney  v,  Cadwallader, 
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55  Ga.  75;  Babbitt  v.  Moore,  51  N.  J.  L. 
229,  17  Atl.  99;  Bozarth  v.  Dudley,  44  N.  J. 
L.  304,  43  Am.  Rep.  373. 

14.  Raymond  v.  State,  54  Miss.  562,  563, 
28  Am.  Rep.  382. 

Other  definitions  are:  "A  counter-claim 
or  cross-demand;  a  claim  or  demand  which 
the  defendant  in  an  action  sets  off  against 
the  claim  of  the  plaintiff,  as  being  his  due, 
whereby  he  may  extinguish  the  plaintiff's 
demand,  either  in  whole  or  in  part,  accord- 
ing to  the  amount  of  the  set-off."  Black 
L.  Diet. 

"  A  demand  which  a  defendant  makes 
against  the  plaintiff  in  the  suit  for  the  pur- 
pose of  liquidating  the  whole  or  a  part  of 
his  claim."    Bouvier  L.  Diet. 

"  The  compensation  of  one  debt  or  demand 
for  another,  by  virtue  of  which  damages  are 
recovered  by  the  party  in  whose  favor  a 
balance  shall  be  found."  Ward  v.  Fellers, 
3  Mich.  23L  286. 

"  A  cause  of  action  in  favor  of  the  de- 
fendant and  against  the  plaintiff,  arising 
upon  contract  or  ascertained  by  the  decision 
of  a  court."  Richardson  v.  Penny,  10  Okla. 
32,  40,  61  Pac.  584. 

"  A  cross-debt,  a  counter  demand  or  claim, 
originating  in  contract,  which  the  defendant 
holds  against  the  plaintiff."  Kingman  v. 
Draper,  14  111.  App.  577. 

"  A  payment  by  operation  of  law." 
Swasey  r.  Wilmot,  4  N.  H.  233,  236. 

15.  Avery  v.  Brown,  31  Conn.  398;  Meri- 
wether v.  Bird,  9  Ga.  594;  Hurst  v.  Everett, 
91  N.  C.  399. 

16.  See  supra,  I,  A. 

17.  Alabama. —  Washington  r.  Timberlake, 
74  Ala.  259;  Brazier  r.  Fortune,  10  Ala.  516; 
Carew  v.  Northrup,  5  Ala.  367. 

Florida. —  Robinson  r.  L'Engle,  13  Fla. 
482. 

Georgia. —  McAllister  v.  Millhiser,  96  Ga. 
474,  23  S.  E.  502:  Kinard  r.  Sanford,  64 
Ga.  630;  Whitaker  v.  Pope,  48  Ga.  13; 
Griffin  r.  Evans,  23  Ga.  438. 

/Z/fHois.— Pettis  r.  Westlake,  4  111.  535; 
Barker  r.  Barth,  88  111.  App.  23:  Sandwich 
Mfg.  Co.  r.  Kelly,  26  111.  App.  394:  Graff  r. 
Kahn,  18  Til.  App.  485:  Kingman  r.  Draper, 
14  111.  A])p.  577;  Breen  r.  ' Sullivan,  5  111. 
App.  441),  holding  that  set-off  is  in  the  nature 
of  a  evdss  action  and  in  effect  becomes  the 
declnnitidu  for  defendant. 
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2,  History.  A  set-off  exists  only  by  virtue  of  statute,  and  was  unknown  at 
common  law,  according  to  which  mutual  debts  were  distinct  and  inextinguishable, 
except  by  actual  payment  or  release, and  a  defendant  who  had  a  demand  against 


Indiana. —  Kennedy  v.  Richardson,  70  Ind. 
524;  Boil  v.  Simms,  60  Ind.  162. 

loioa. —  Reed  v.  Darlington,  19  Iowa  349. 

Kentucky. —  Banton  v.  Hoomes,  1  A.  K. 
Marsh.  19. 

Maryland. —  Steele  v.  Sellman,  79  Md.  1, 
28  Atl.  811;  State  v.  Baltimore,  etc.,  R.  Co., 
34  Md.  344;  Annan  v.  Houck,  4  Gill  325, 
45  Am.  Dec.  133,  holding  that  a  set-off 
means  a  cross  claim,  for  which  an  action 
might  be  maintained  against  plaintiff,  and 
is  very  different  from  a  mere  right  to  a 
deduction  from,  or  reduction  of,  his  demand, 
on  account  of  some  matter  connected  there- 
with. 

Massachusetts. —  Cook  v.  Mills,  5  Allen  36; 
Cutler  v.  Middlesex  Factory  Co.,  14  Pick. 
483. 

Mississippi. —  Bullard  v.  Dorsey,  7  Sm.  & 
M.  9. 

Missouri. —  Russell  v.  Owen,  61  Mo.  185; 
Brady  r.  Hill,  1  Mo.  183,  13  Am.  Dee. 
503. 

Neio  Hampshire. — Chase  r.  Strain,  15  N.  H. 
535;  Varney  v.  Brewster,  14  N.  H.  49. 

NeiD  York. —  People  v.  Dennison,  84  N.  Y. 
272;  Jefferson  County  Bank  v.  Chapman,  19 
Johns.  322;  Carpenter  v.  Butterfield,  3  Johns. 
Cas.  145.  But  see  Taylor  v.  New  York,  82 
N.  Y.  10,  holding  that,  although  a  set-off  is  in 
the  nature  of  a  cross  action,  and  in  the  place 
and  stead  of  a  cross  action,  it  is  not  an  ac- 
tion, and  that,  although  the  analogy  is  often 
made  of  a  set-off  and  an  action,  it  does  not 
exist  for  all  purposes,  the  statute  of  set-off 
being  passed  for  the  very  purpose  of  eliminat- 
ing the  necessity  of  cross  actions  (see  infra, 
I,  I). 

North  Carolina. —  Battle  V.  Thompson,  65 
N.  C.  400. 

Fennsvlvania. —  Pocono  Spring  Water  Ice 
Co.  V.  xWrican  Ice  Co.,  214  Pa.  St.  640,  64 
Atl.  398;  Felper  v.  Hershour,  128  Pa.  St. 
587,  18  Atl.  419;  Everson  v.  Fry,  72  Pa.  St. 
326;  Pennell  v.  Grubb,  13  Pa.  St.  552;  U.  S. 
Bank  v,  Macalester,  9  Pa.  St.  475. 

South  Carolina. —  Union  Bank  v.  Heyward, 
15  S.  C.  296. 

Tennessee. —  Galbraith  v.  East  Tennessee, 
etc.,  R.  Co.,  11  Heisk.  169  (holding  that  the 
defense  of  set-off  is  a  creation  of  the  statute, 
and  under  the  earlier  statutes  was  defensive, 
and  intended  to  defeat  the  action  without 
more,  but  by  subsequent  legislation  it  was 
made  an  aggressive  defense  and  assumed  the 
nature  of  a  cross  action)  ;  Keith  v.  Smith, 
1  Swan  92;  Riley  v.  Carter,  3  Humphr. 
230. 

Virginia. —  Trimyer  v.  Pollard,  5  Gratt. 
460. 

United  States. —  Pate  v.  Gray,  18  Fed.  Cas. 
No.  10,794«,  Hempst.  155,  holding,  however, 
that  while  a  plea  of  set-off  in  bar  is  consid- 
ered in  the  nature  of  a  cross  action,  so  far 
as  it  regards  the  proof,  it  cannot  be  consid- 
ered as  the  institution  of  an  action,  and  is 
consequently  not  embraced  by  the  provisions 
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of  the  twenty-eighth  section  of  the  adminis- 
tration law. 

England. —  Dickson  v.  Evans,  6  T.  R.  57,  3 
Rev.  Rep.  119. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," %  I  et  seq. 

18.  Alabama. —  Lang  v.  Waters,  47  Ala. 
624;  White  V.  Governor,  18  Ala.  767;  Hall 
V.  Cook,  1  Ala.  629. 

California. —  Naglee  V.  Palmer,  7  Cal.  543. 

Connecticut. —  Henry  v.  Butler,  32  Conn. 
140. 

Georgia. —  Jordan  v.  Jordan,  12  Ga.  77; 
Meriwether  v.  Bird,  9  Ga.  594. 

Indiana. —  Irvin  v.  Rushville  Co-Operative 
Telephone  Co.,  161  Ind.  524,  69  N.  E.  258; 
Boil  V.  Simms.  60  Ind.  162;  Brower  V.  Nellis, 
6  Ind.  App.  323,  33  N.  E.  672. 

Iowa. —  Allen  v.  Maddox,  40  Iowa  124. 

Maine. —  Robinson  v.  Safford,  57  Me.  163; 
Call  V.  Chapman,  25  Me.  128. 

Maryland. —  Milburn  v.  Guj'ther,  8  Gill  92, 
50  Am.  Dec.  681;  Annan  v.  Houck,  4  Gill 
325,  45  Am.  Dec.  133;  Baltimore  Ins.  Co.  v. 
McFadon,  4  Harr.  &  J.  31. 

Massachusetts. —  ^^towers  ,  f.  Barnard,  15 
Pick.  221. 

Michigan. —  Piiich  v.  Willard,  108  Mich. 
204,  66  N.  W.  42 ;  Woods  v.  Ayres,  39  Mich. 
345,  33  Am.  Rep.  396;  Hendricks  v.  Toole, 
29  Mich.  340. 

Mississippi. —  Raymond  v.  State,  54  Miss. 
562,  28  Am.  Rep.  382;  Henry  v.  Hoover,  H 
Sm.  &  M.  417:  Houston  v.  Smith,  2  Sm.  &  M. 
597. 

Missouri. —  State  v.  Eldridge,  65  Mo.  584; 
Frowlin  r.  Calvird,  75  Mo.  App.  567. 

NehrasJca. —  Raymond  v.  Green,  12  Nebr. 
215,  10  N.  W.  709,  41  Am.  Rep.  763;  Boyer 
r.  Clark,  3  Nebr.  161. 

Neic  Hampshire. — ^  Chase  V.  Strain,  15 
N.  H.  535;  Chandler  v.  Drew,  6  N.  11.  469, 
26  Am.  Dec.  704. 

Keiv  York.— Comn  v.  McLean,  80  N.  Y. 
560;  Johnson  v.  Bridge,  6  Cow.  693  [affirmed 
in  3  Wend.  342] ;  Williams  v.  Crary,  5  Cow. 
368. 

North  Carolina. —  Boyett  V.  Vaught,  79 
N.  C.  528. 

Ohio. —  Haines  V.  Lytle,  1  Ohio  Dec.  (Re- 
print) 198,  4  West.  L.  J.  1  (holding  that 
there  was  no  right  of  set-off  at  common  law, 
and  although  in  general  a  defendant  had  a 
right  to  retain  or  claim,  by  way  of  deduction, 
all  just  allowances  or  demands  accruing  to 
him,  or  payments  made  by  him,  in  respect  to 
the  same  transaction  which  formed  the 
ground  of  action,  this  was  not  a  set-off,  that 
remedy  being  given  exclusively  by  statute)  ; 
Ross  V.  Johnson,  1  Handy  388,  12  Ohio  Dec. 
(Reprint)  198. 

Pennsylvania. — Irish  v.  Johnston,  11  Pa. 
St.  483;  Com.  v.  Clarkson,  1  Rawle  291; 
Garner  V.  Price,  4  Kulp  10;  Seybert  v.  Hicks, 
1  Kuln  45.  See  Ulrich  v.  Berger,  4  Watts 
&  S.  1'9. 
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plaintiff  was  compelled  to  resort  either  to  his  cross  action  or  a  bill  in  chancery;  ^' 
but  the  right  of  recoupment,  being  formerly  so  very  limited,^  gave  rise  to  the 
necessity  of  the  enactment  by  statute  of  the  remedy  of  set-off,^^  which  was  designed 
by  allowing  set-offs  in  actions  at  law  to  supersede  bills  in  equity  for  that  pur- 
pose,^^  and  which  was  derived  from  the  compensation  of  the  civil  law,^^  and  the 
two  systems  are  analogous  in  many  particulars.^* 

3.  Statutes  —  a.  Provisions  in  General.  In  England,  by  2  Geo.  II,  c.  22,^^ 
made  perpetual  by  8  Geo.  II,  c.  24,  §  4,  defendant  was  allowed,  in  cases  of  mutual 
debt,  to  set  off  his  claim  against  plaintiff's  by  pleading  it  in  bar,  or  by  giving  it 
in  evidence,  when  proper  notice  had  been  given  of  such  intention,  under  the 
general  issue ;  ^®  and  this  statute  with  slight  modifications  has  been  substantially 


Tennessee. —  East  Tennessee,  etc.,  R.  Co.  v. 
Galbraith,  T  Heisk.  482;  Brazelton  v.  Nash- 
ville, etc.,  R.  Co.,  3  Head  570. 

Texas.— Ilairt  v.  Davis,  21  Tex.  411;  Hol- 
liman  v.  Rogers,  6  Tex.  91;  Brown  v.  Mont- 
gomery, 19  Tex.  Civ.  App.  548,  47  S.  W.  803. 

West  Virginia. —  Baltimore,  etc.,  R.  Co.  v. 
Jameson,  13  W.  Va.  833,  31  Am.  Rep.  775. 

Wisconsin. —  Pierce  v.  Hoffman,  4  Wis.  277. 

United  States.— V.  S.  v.  Tillou,  6  Wall, 
484,  18  L.  ed.  920;  W^heeling  Bridge,  etc.,  Co. 
r.  Cochran,  68  Fed.  141,  15  C.  C.  A.  321. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  3. 

19.  Alabama. —  White  v.  Governor,  18  Ala. 
767. 

California. —  Stoddard  v.  Treadwell,  26  Cal. 
294. 

Georgia. —  Jordan  v.  Jordan,  12  Ga.  77. 

Maryland. —  Abbott  v.  Gatch,  13  Md.  314, 
71  Am.  Dec.  635;  Baltimore  v.  McFadon,  4 
Harr.  &  J.  31. 

New  Hampshire. —  Chandler  v.  Drew,  6 
N.  H.  469,  26  Am.  Dec.  704. 

Neio  York. —  Aslop  v.  Caines,  10  Johns. 
396. 

Texas. —  Holliman  v.  Rogers,  6  Tex.  91. 

West  Virginia. —  Baltimore,  etc.,  R.  Co.  V. 
Jameson,  13  W.  Va.  833,  31  Am.  Rep. 
775. 

England. — Greene  v.  Farmer,  4  Burr.  2214; 
W.  Bl.  651,  96  Eng.  Reprint  379;  Collins  v. 
Collins,  2  Burr.  820,  97  Eng.  Reprint  579, 
2  Ld.  Ken.  530,  96  Eng.  Reprint  1268. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  3. 

20.  See  supra,  I,  A. 

21.  Baltimore,  etc.,  R.  Co.  v.  Jameson,  13 
W.  Va.  8.33,  31  Am.  Rep.  775. 

22.  Ripley  v.  Bull,  19  Conn.  53. 

23.  California. —  Naglee  r.  Palmer,  7  Cal. 
543. 

Maryland. —  Milburn  v.  Guyther,  8  Gill  68, 
50  Am.  Dec.  681. 

Missouri. — ^  Grand  Lodge  of  Masons  v. 
Knox,  20  Mo.  433. 

New  York. —  Duncan  v.  Lyon,  3  Johns.  Ch. 
.'^51,  8  Am.  Dec.  513. 

North  Dakota. —  Braithwaite  v.  Akin,  3 
N.  D.  365,  56  N.  W.  133. 

O/iio.— Fuller  v.  Steiglitz,  27  Ohio  St.  355, 
22  Am.  Rep.  312. 

Texas. —  Brown  v.  Montgomery,  9  Tex.  Civ. 
App.  548,  47  S.  W.  803. 

Vermont.— B\{ik'e  v.  Langdon,  19  Vt.  483, 
Am.  Dec.  701. 


But  see  Greene  v.  Darling,  10  Fed.  Cas. 
No.  5,765,  5  Mason  201,  holding  that  in  the 
United  States  set-off  is  not  a  compensation 
balancing  debts  pro  tanto  as  in  the  civil  law, 
but  mere  matter  of  defense;  the  party  being 
not  bound  to  make  use  of  it  but  having  his 
election  which,  if  he  does  not  assert  his  debt, 
is  not  extinguished,  and  that  set-off  is  a 
personal  privilege  and  not  an  incident  or 
accompaniment  of  the  debt. 

24.  Naglee  v.  Palmer,  7  Cal.  543;  Duncan 
V.  Lyon,  3  Johns.  Ch.  (N.  Y.)  351,  8  Am. 
Dec.  513. 

Under  the  Louisiana  statute  of  1821  the 
word  "  set-off "  is  held  to  be  synonymous 
with  "  compensation."  Pierce  r.  Millard,  3 
Mart.  N.  S.  354. 

25.  St.  2  Geo.  II,  c.  22,  §  13,  provided  that 
where  there  were  mutual  debts  between 
plaintiff  and  defendant  or  if  either  party  sue 
or  be  sued,  as  executor  or  administrator 
where  there  were  mutual  debts  between  the 
testator  or  intestate  and  either  party,  one 
debt  might  be  set  against  the  other  and  such 
matter  might  be  given  in  evidence  upon  the 
general  issue,  or  pleaded  in  bar,  as  the  na- 
ture of  the  case  required,  so  as  at  the 
time  of  his  pleading  the  general  issue,  where 
any  such  debt  of  plaintiff,  his  testator  or  in- 
testate, was  intended  to  be  insisted  on  in  evi- 
dence, notice  should  be  given  of  the  particular 
sum  or  debt  so  intended  to  be  insisted  on, 
and  upon  what  account  it  became  due,  or 
otherwise  such  matter  should  not  be  allowed 
in  evidence  upon  such  general  issue.  See 
BoAvyear  v.  Pawson,  6  Q.  B.  D.  540,  50  L.  J. 
Q.  B.  495,  29  Wkly.  Rep.  664;  Rawley  v. 
Rawley,  1  Q.  B.  D.  460,  45  L.  J.  Q.  B.  675, 
35  L.  T.  Rep.  N.  S.  191,  24  \ATcly.  Rep.  995; 
Middleton  v.  Pollock,  L.  R.  20  Eq.  515,  44 
L.  J.  Ch.  618;  Howlet  r.  Strickland,  Cowp. 
56;  Richards  v.  James,  6  D.  &  L.  52,  2  Exeh. 
471,  17  L.  J.  Ch.  Exch.  277;  Grant  v.  Royal 
Exch.  Assur.  Co.,  5  M.  &  S.  439. 

26.  Alalama. —  White  r.  Governor,  18  Ala. 
767;  Tuscumbia,  etc.,  R.  Co.  v.  Rhodes,  8  Ala. 
206. 

Georgia. —  Meriwether  V.  Bird,  9  Ga.  594. 

Maryland. —  Baltimore,  etc.,  Ins.  Co.  i\  Mc- 
Fadon" 4  Harr.  &  J.  31. 

Mississippi. —  Ra'STuond  r.  State,  54  Miss. 
562,  28  Am.  Rep.  382. 

West  Virginia. —  Baltimore,  etc..  R.  Co.  v. 
Jameson.  13  W.  Va.  833,  31  Am.  Rep.  775. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  3. 
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adopted  in  a  majority  of  the  United  States.^"^  In  a  few  of  the  states,  however, 
statutes  of  set-off  were  passed  before  the  Enghsh  statute. 

b.  ConstFuetion.    EngHsh  decisions  construing  the  EngHsh  statutes  are  con- 
sidered to  be  in  point  in  the  construction  of  the  American  statutes  based  thereon; 
but  in  some  states  the  statutes  so  differ  from  the  Englisli  statute  that  the  English 
decisions  are  held  to  be  not  of  great  weight  in  their  construction.^^    Since  the 


27.  See  the  statutes  of  the  several  states. 
And  see  the  following  cases: 

Alabama. —  Sledge  v.  Swift,  53  Ala.  110; 
Smith  V.  Hull,  14  Ala.  201;  Brown  v.  Cham- 
bers, 12  Ala.  697;  Dunn  v.  White,  1  Ala. 
C45;  Hall  V.  Cook,  1  Ala.  629. 

Connecticut. —  Fitch  v.  Gates,  39  Conn.  366. 

District  of  Columhia. —  Dale  v.  Richards, 
21  D.  C.  312,  holding  that  Rev.  St.  §  810, 
relating  to  the  District  of  Columbia,  is  sub- 
stantially the  English  statute  of  set-off. 

Georgia. — Meriwether  v.  Bird,  9  Ga.  594. 

Indiana. —  Boil  r.  Simms,  60  Ind.  162; 
Jones  V.  McGrew,  1  Blackf.  192. 

Missouri. — Frowein  v.  Calvird,  75  Mo.  App. 
567. 

New  York. —  Burgess  v.  Tucker,  5  Johns. 
105;  Gordon  V.  Bowne,  2  Johns.  150. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  3, 

Statutes  of  set-off  proceed  upon  the  equi- 
table principle  that  when  both  debts  are 
justly  due  by  the  neglect  of  each  party  to 
perform  his  agreement,  tlie  one  debt  should 
compensate  the  other.  Pierce  V.  Hoffman,  4 
Wis.  277. 

In  Massachusetts  the  English  statute  of 
set-nff  was  not  adopted.  Stowers  v.  Barnard, 
15  Pick.  221. 

In  Mississippi  there  is  no  statute  of  set-off 
similar  to  that  of  England  and  many  of  the 
United  States,  and  thus  a  special  plea  of 
set-off  in  an  action  of  assumpsit  is  a  nullity. 
But  all  the  advantages  to  be  derived  from  the 
plea  of  set-off  are  available  in  defense  under 
the  plea  of  pavment.  Henry  v.  Hover,  6  Sm. 
&  M.  417;  Houston  v.  Smith,  2  Sm.  &  M. 
597.  But  see  Anderson  v.  Burke,  6  Sm,  &  M. 
475,  holding  that,  although  special  plea  of 
set-off  in  an  action  of  assumpsit  is  a  nullity, 
it  cannot  be  treated  as  a  nullity  so  as  to 
permit  a  demurrer  of  which  it  has  been  made 
the  subject  and  which  has  been  permitted 
to  stand  to  pass  unanswered  and  undisposed 
of,  but  may  be  considered  in  that  light  in 
passing  upon  the  demurrer. 

28.  See  cases  cited  infra,  this  note. 

In  Maryland  the  legislative  provisions  for 
pleading  discount  were  passed  in  1654. 
Strike's  Case,  1  Bland  57,  72. 

In  New  Jersey  the  Act  for  Preventing 
Multiplicitv  of  Law  Suits  was  passed  in  1722. 
Sr/iock  V.  Wyrford,  4  N.  j.  306,  the  state- 
ment in  which  case,  however,  that  this  was 
the  flr?t  act  in  this  country  authorizing  set- 
off in  mutual  dealings  is  incorrect.  See 
ether  cases,  this  note. 

In  Pennsylvania  the  Defalcation  Act  was 
passed  in  1705,  twenty-four  years  before  the 
English  statute,  and  the  act  was  more  com- 
prehensive than  the  English  statute.  Gogel 
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V.  Jacoby,  5  Serg.  &  R.  117,  121,  9  Am.  Dec. 
339;  Dushane  v.  Benedict,  120  U.  S.  630,  7 
S.  Ct.  696,  30  L.  ed.  810.-  A  later  statute, 
however,  is  copied  almost  verbatim  from  tlie 
English  statute  and  is  posterior  in  point  of 
time.  Primer  v.  Kuhn,  1  Dall.  452,  1  L.  ed. 
219. 

The  oldest  statutes  of  set-off  in  the  United 

States  are  those  passed  by  the  legislature 
of  Virginia,  the  first  of  which  was  passed  in 
1645.  Baltimore,  etc.,  R.  Co.  v.  Jameson,  13 
W.  Va.  833,  31  Am.  Rep.  775. 

29.  Alabama.— Smith,  v.  Hine,  14  Ala.  201. 
Connecticut. —  Fitch  v.  Gates,  39  Conn.  366. 
Kentucky. —  Roebuck  v.  Tennis,   5  T.  B. 

Mon.  82. 

Mississippi. —  Bullard  V.  Dorsey,  7  Sm.  & 
M.  9. 

NeiC'  York. —  Burgess  v.  Tucker,  5  Johns. 
105 ;  Gordon  v.  Bowne,  2  Johns.  150,  holding 
that  the  words  "  mutual  debts,"  in  the  Eng- 
lish statute,  and  "  dealing  together  and  be- 
ing indebted  to  each  other,"  in  the  New  York 
act,  are  expressions  of  the  same  import,  and 
the  English  decisions  upon  the  construction 
of  their  statute  are  perfectly  in  point  as  to 
the  construction  of  the  New  York  act. 

United  States.— Vsite  v.  Gray,  18  Fed.  Cas. 
No.  10,794a,  Hempst.  155. 

But  see  Baltimore,  etc.,  R.  Co.  V.  Jameson, 
13  W.  Va.  833,  31  Am.  Rep.  775,  holding  that 
the  disposition  of  the  courts  in  the  United 
States  is  to  construe  statutes  of  set-off  more 
liberally  than  the  English  courts. 

Statutes  of  set-off  are  not  restricted  to 
natural  persons,  but  extend  to  corporations, 
and  the  right  of  set-off  exists  in  suits  by 
municipal  corporations.  St.  Louis  v.  Rogers, 
7  Mo.  19. 

30.  Harris  r.  Hanna,  Tapp.  (Ohio)  9; 
Hubbard  v.  Fisher,  25  Vt.  539. 

In  Virginia  and  West  Virginia  the  wording 
of  the  statutes  of  set-off  is  materially  differ- 
ent from  that  of  the  English  statutes  and  in- 
cludes "  any "  debts,  while  the  English  stat- 
ute includes  only  "mutual"  debts,  and  this 
accounts  for  the  apparent  conflict  upon  some 
of  the  Virginia  decisions  on  the  subject  with 
those  of  other  states.  Wartman  v.  Yost,  22 
Gratt.  595;  Allen  i\  Hart,  18  Gratt.  722. 
But  see  Baltimore,  etc.,  R.  Co.  v.  Jameson, 
13  W.  Va.  83-3,  31  Am.  Rep.  775,  holding 
that  the  diverse  holdings  of  the  courts  of 
Virginia  and  English  courts  in  this  respect 
are  not  to  be  attributed  so  much  to  the  differ- 
ence in  the  wording  of  the  statutes  as  to  the 
disposition  of  the  courts  of  Virginia  to  con- 
strue more  liberally,  than  the  English  courts, 
their  statutes  of  set-off. 

In  Maryland  the  act  of  1785  varies  ma- 
terially from  the  English  statutes,  and  there- 
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courts  strongly  favor  the  settling  of  the  entire  dispute  between  litigants  in  one 
action,^^  statutes  relating  to  the  interposition  of  cross  demands  receive  very  liberal 
construction  with  a  view  of  accomplishing  that  result;  but  the  rule  of  liberal 
construction  will  not  be  carried  to  a  point  of  misconstruction.^^ 

C.  Counter- Claim.  A  counter-claim  is  a  claim  presented  by  a  defendant 
in  opposition  to  or  deduction  from  the  claim  of  plaintiff.  A  species  of  set-off  or 
recoupment  introduced  by  the  codes  of  civil  procedure  in  several  of  the  states, 
of  a  broad  and  liberal  character/*  and  embraces,  as  a  general  rule,  both  recoup- 


fore  the  decision  on  them,  by  any  rational 
rule  of  construction,  ca-nnot  be  solely  applied 
to  it.  Baltimore  Ins.  Co.  v.  McFadon,  4 
Harr.  &  J.  31. 

In  Illinois  it  has  been  held  that  the  law 
allowing  set-offs  embraces  cases  not  compre- 
hended in  the  British  and  American  statutes, 
and  that  it  would  be  incorrect  to  apply  the 
decisions  made  under  those  laws  to  the  act, 
as  evidence  that  the  interpretation  of  the  act 
should  be  the  same.  Sanger  v.  Fincher,  27 
111.  346;  Edwards  r.  Todd,  2  111.  462. 

31.  See  infra,  I,  I. 

32.  Alahama. —  Bowen  v..  Snell,  9  Ala.  481; 
Hall  V.  Cook,  1  Ala.  629. 

Arkanms. —  Ward  V.  Blackwood,  48  Ark. 
396,  3  S.  W.  624 ;  Leach  v.  Lambeth,  14  Ark. 
668;  Sillivant  v.  Eeardon,  5  Ark.  140. 

Georgia. —  Mell  v.  Moony,  30  Ga.  413. 

Illinois  — mwcxrds  v.  Todd,  2  111.  462. 

Iowa. —  Campbell       Fox,  11  Iowa  318. 

Kansas. —  Stevens  v.  Able,  15  Kan.  584. 

Maryland. —  Clarke  v.  Magruder,  2  Harr. 

6  J.  77. 

Massachusetts. — Stowers  v.  Barnard,  15 
Pick.  221;  Sargent  v.  Southgate,  5  Pick.  312, 
16  Am.  Dec.  409;  Truesdell  V.  Wallis,  4  Pick. 

63  (construing  a  statute  allowing  a  set-off  of 
"  moneys  paid "  to  include  an  account  for 
money  had  and  received,  under  a  fiction  that 
money  received  to  the  use  of  defendant  may 
be  considered  as  money  he  has  paid)  ;  Rich- 
ards V.  Blood,  17  Mass.  66. 

Minnesota. — Midland  Co.  v.  Broat,  50  Minn. 
562,  52  N.  W.  972,  17  L.  E.  A.  312. 

Mississippi. —  Kershaw  v.  Merchants'  Bank, 

7  How.  3SG,  40  Am.  Dec.  70. 

Missouri. —  Barnes  i\  McMullins,  78  Mo. 
260;  Kamerick  v.  Castleman,  23  Mo.  App. 
481. 

'Nevada. —  Lapham  v.  Osborne,  20  ISTev.  168, 
18  Pac.  881. 

'New  York. —  Tavlor  v.  New  York,  82  N".  Y. 
10;  Glenn,  etc.,  Mfg.  Co.  v.  Hall,  61  N.  Y. 
226,  19  Am.  Rep.  278;  More  v.  Rand,  60 
N.  Y.  208  :  Ashley  v.  Marshall,  29  N.  Y.  494; 
Shoehan  v.  Pierce",  70  Hun  22,  23  N.  Y.  Suppl. 
1119;  McCarty  v.  Holman,  22  Hun  53;  Car- 
penter V.  Manhattan  L.  Ins.  Co.,  22  Hun  49 
[a.firmcd  in  93  IST.  Y.  552]  ;  Chamboret  v. 
Ca.gney,  2  Sweeny  378,  41  How.  Pr.  125; 
Wickham  v.  Weil',  17  N.  Y.  Suppl.  518  (so 
holding  as  to  Code  Civ.  Proc.  §  501,  subd.  2, 
relating  to  counter-claims)  ;  Johnson  r. 
Bridge,  6  Cow.  693  [affirmed  in  5  Wend. 
3421. 

North  Carolina. —  Smith  v.  Young,  109 
N.  C.  224,  13  S.  E.  735;  Pearsall  v.  Mayers, 

64  N.  C.  549. 


O'hio. —  Peter  f>.  Farrel  Foundry,  etc.,  Co., 
53  Ohio  St.  534,  42  N.  E.  690. 

Pennsylvania. —  Montz  v.  Morris,  89  Pa. 
St.  392;  Ahl  t'.  Rhoades,  84  Pa.  St.  319; 
Hunt  V.  Gilmore,  59  Pa.  St.  450;  McQuaide 
V.  Stewart,  48  Pa.  St.  198;  Carman  v.  G'ar- 
rison,  13  Pa.  St.  158;  Ellmaker  r.  Franklin 
F.  Ins.  Co.,  6  Watts  &  S.  439;  Tustin  i\ 
Cameron,  5  Wha.rt.  379;  Stewart  v.  Coulter, 
12  Serg.  &  R.  252,  14  Am.  Dec.  680;  Primer 
V.  Kuhn,  1  Dall.  452,  1  L.  ed.  219;  Warren 
Wood- Working  Co.  v.  Cooke  Mercantile  Trust 
Co.,  5  Pa.  Dist.  359;  Thomson's  Estate,  5 
Wkly.  Notes  Cas.  14.  See  Groetzinger  v.  Lati- 
mer, 146  Pa.  St.  628,  23  Atl.  393. 

South  Dakota. — ^^McHard  r.  Williams,  8 
S.  D.  381,  66  N.  W.  930,  59  Am.  St.  Rep. 
766;  Laney  v.  Ingalls,  5  S.  D.  183,  58  N.  W. 
572. 

Vermont. —  Thompson  v.  Congdon,  43  Vt. 
396;  Mott  v.  Mott,  5  Vt  111. 

Virginia. —  Tidewater  Quarry  Co.  v.  Scott, 
105  Va.  160,  52  S.  E.  835,  115  Am.  St.  Rep. 
864;  Wartman  v.  Yost,  22  Gratt.  595;  Allen 
V.  Hart,  18  Gratt.  722;  Trimyer  v.  Pollard, 
5  Gratt.  460. 

'Washington. —  Gray  v.  Granger,  48  Wash. 
442,  93  Pac.  912. 

West  Virqinia. —  Baltimore,  etc.,  R.  Co.  v. 
Jameson,  13  W.  Va.  833,  31  Am.  Rep.  775, 
holding  also  that  the  disposition  of  the  courts 
in  the  United  States  is  to  construe  more 
libcirally  than  the  English  courts  their  stat- 
utes of  set-off. 

Wisconsin. —  Sprout  v.  Crowley,  30  Wis. 
187. 

Onitcd  States.— Pate  v.  Gray,  18  Fed.  Cas. 
No.  10,794a,  Hempst.  155. 

But  see  Woods  v.  Ayres,  39  Mich.  345,  33 
Am.  Rep.  396,  which  seems  to  strictly  con- 
strue the  Michigan  statute  of  set-off  by  lay- 
ing down  the  rule  that  "  unless  a  case  is 
positively  embraced  by  the  specifications  en- 
acted by  the  Legislature,  the  remedy  is  ab- 
solutely denied." 

A  statute  disallowing  interest  on  open 
accounts  has  no  effect  on  laws  of  set-off. 
Meriwether  v.  Bird,  9  Ga.  594. 

33.  Annan  v.  Houck.  4  Gill  (ISTd.)  325,  45 
Am.  Dec.  133.  holding  that,  although  courts 
vrill  give  a  liberal  construction  to  statutes 
of  set'-off,  still  it  is  the  business  of  the  courts 
to  declare  and  noi  to  make  the  law  of  set- 
off, and  radical  improvements'  in  the  Taw 
must  be  acconiiilishod  bv  further  legislation 
and  not  bv  misconstruction. 

34.  Black  L.  Diet. 

Other  definitions  are:  "A  cause  of  action 
in  favor  of  the  defendant  upon  which  he 
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might  have  sued  the  plaintiff  and  obtained 
alBrmative  relief  in  a  separate  action."  Bel- 
leau  V.  Thompson,  33  Cal.  495,  497. 

"  A  liberal  practice  introduced  by  the  re- 
formed codes  of  procedure  in  many  of  the 
United  States,  and  comprehending  Recoup- 
ment and  Set-off  .  .  .  though  broader  than 
either."    Bouver  L.  Diet. 

Counter-claim  is  the  opposite  of  claim. — 
Wolf  V.  H  ,  13  How.  Pr.  (N.  Y.)  84,  85. 

Counter-claim  is  equivalent  to  "  offset " 
(Cable  Flax  Mills  v.  Early,  72  N.  Y.  App. 
Div.  213,  215,  76  N.  Y.  Suppl.  191),  which 
is  defined  as  a  contrary  sum  or  claim  by 
which  a  given  claim  may  be  lessened  or 
canceled  (Leonard  v.  Charter  Oak  L.  Ins.  Co., 
es  Conn.  529,  33  Atl.  511),  and  which  is  in- 
eluded  in  the  word  "  credits  "  ( Merchant  v. 
Humeston,  2  Wash.  Terr.  433,  437,  7  Pac. 
903). 

Under  N.  Y.  Code,  §  501,  which  has  been 
substantially  followed  .  in  a  number  of  the 
other  code  states  (see  the  codes  and  statutes 
of  the  several  states;  and  cases  cited  infra, 
this  section),  the  counter-claim  "must  tend, 
in  some  way,  to  diminish  or  defeat  the  plain- 
tiff's recovery,  and  must  be  one  of  the  follow- 
ing causes  of  action  against  the  plaintiff,  or, 
in  a  proper  case,  against  the  person  whom  he 
represents,  and  in  favor  of  the  defendant,  or 
of  one  or  more  defendants,  between  whom 
and  the  plaintiff  a  separate  judgment  may  be 
had  in  the  action:  1.  A  cause  of  action  aris- 
ing out  of  the  contract  or  transaction,  set 
forth  in  the  complaint  as  the  foundation  of 
the  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action.  2.  In  an  action  on 
contract,  any  other  cause  of  action  on  con- 
tract, existing  at  the  commencement  of  the 
action." 

The  remedy  analyzed, — "When  the  de- 
fendant has,  against  the  plaintiff,  a  cause  of 
action  upon  which  he  might  have  maintained 
a  suit,  such  cause  of  action  is  a  counter- 
claim. The  parties  then  have  cross-demands. 
When  such  a  cross-demand  is  interposed  by 
the  defendant,  there  are,  in  effect,  two 
causes  of  action  before  the  court  for  trial 
in  the  same  suit.  Both  parties  are,  in  some 
sense,  plaintiffs,  and  both  defendants.  The 
answer,  containing  the  cross-demand,  called 
a  counter-claim,  is,  in  pleading,  treated  like 
a  complaint  by  the  defendant  against  the 
plaintiff,  and  the  reply  to  such  an  answer 
like  the  answer  to  a  complaint.  Each  party 
claims  affirmative  relief  against  the  other. 
The  plaintiff  asks  for  judgment  against  the 
defendant  for  the  cause  of  action  stated  in  the 
complaint,  and  the  defendant  asks  for  judg- 
ment against  the  plaintiff  for  the  cause  of 
action  stated  in  the  counter-claim.  If  both 
causes  of  action  are  established,  the  one  is 
allowed  to  cancel  the  other,  and  judgment  is 
only  rendered  against  one  or  the  other  of  the 
parties  to  the  extent  that  one  demand,  as  es- 
tablished by  the  judgment  of  the  court,  ex- 
ceeds the  other."  Davidson  v.  Remington,  12 
How.  Pr.  (N.  Y.)  310,  311. 
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A  counter-claim  was  unknown  before  the 
code. —  Bloom  v.  Lehman,  27  Ark.  489 ;  Valen- 
tine f.  Hallman,  63  N.  C.  475;  Gaither  v. 
Gibson.  63  N.  C.  93;  Teague  v.  James,  03 
N.  C.  91. 

35.  Arkansas. —  White  v.  Reagan,  32  Ark. 
281. 

California. —  St.  Louis  Nat.  Bank  v.  Gay. 
101  Cal.  28'6,  35  Pac.  876. 

Kansas. —  Deford  v.  Hutchison,  45  Kan. 
318,  25  Pac.  641,  11  L.  R.  A.  257. 

JS^ew  York. —  Vassear  v.  Livingston,  13 
N.  Y.  248  [affirming  4  Duer  285] ;  Clinton  v. 
Eddy,  1  Lans.  61;  Wilder  v.  Boynton,  63 
Barb.  547;  Leavenworth  v.  Packer,  52  Barb. 
J  32;  Schubart  v.  llarteau,  34  Barb.  447; 
Pattison  v.  Richards,  22  Barb:  143;  Cham- 
boret  V.  Cagney,  10  Abb.  Pr.  K  S.  31;  Xenia 
Branch  Bank  v.  Lee,  7  Abb.  Pr.  372;  Lemon 
V.  Trull,  13  How.  Pr.  248  [affirmed  in  court 
of  appeals,  see  16  How.  Pr.  576  note] ;  Miller 
v.  Losee,  9  How.  Pr.  356. 

North  Carolina. — Hurst  v.  Everett,  91  N.  C. 
399. 

South  Dakota. —  McHard  v.  Williams,  8 
S.  D.  381,  66  N.  W.  930,  59  Am.  St.  Rep. 
766. 

Wisconsin. —  McArthur  V.  Green  Bay,  etc., 
Co..  34  Wis.  139. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  12. 

A  counter-claim  which  is  not  also  a  set- 
off is  not  a  defense. —  Vasseur  v.  Livingston, 
4  Duer  (N.  Y.)  285  [affirmed  in  13-  N.  Y: 
248]. 

36.  White  r.  Reagan,  32  Ark.  281;  Deford 
r.  Hutchison,  45  Kan.  318,  25  Pac.  641,  11 
L.  R.  A.  257;  Vassear  v.  Livingston,  13  N.  Y. 
248  [affirming  4  Duer  285] ;  Leavenworth 
V.  Packer,  52  Barb.  (N.  Y.)  132;  Pattison  v. 
Richards,  22  Barb.  (N.  Y.)  143;  Chamboret 
V.  Cagnev,  10  Abb.  Pr.  N.  S.  (N.  Y.)  31; 
Boston  Silk,  etc..  Mills  v.  Eull,  37  How.  Pr. 

(N.  Y.)  299,  301;  Wolf  v.  H  ,  13  How. 

Pr.  (N.  Y.)  84  (holding  that  counter-claim 
includes  recoupment  and  set-off  as  between 
the  parties  to  the  record  and  something  more, 
and  is  the  set-off  of  courts  of  equity  and 
something  further,  as  it  embraces  all  sorts 
of  claims  which  a  defendant  may  have  against 
a  plaintiff  in  the  nature  of  a  cross  action 
or  demand  or  for  which  a  cross  or  separate 
action  would  lie,  within  the  limitations  and 
restrictions  contained  in  the  code)  ;  Beardsley 
V.  Stover,  7  How.  Pr.  (N.  Y.)  294;  McHard 
V.  Williams,  8  S.  D.  381,  66  N.  W.  930,  59 
Am.  St.  Rep.  766. 

In  New  York  it  has  been  held  to  be  such 
a  cause  of  action  as  would,  under  the  practice 
of  the  code,  have  sustained  an  action  at  law 
or  a  suit  in  equity  against  plaintiff  of 
record,  and,  to  include  the  old  set-off,  any 
claim  on  contract,  sealed  or  unsealed,  for 
damages  liquidated  or  unliquidated,  any 
breach  by  plaintiff  of  any  promise  or  con- 
tract on  his  part  contained  in  the  contract 
sued  upon,  any  equitable  relief  against  a 
legal  demand  formerly  attainable  by  a  bill  in 
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secures  to  defendant  the  full  relief  which  a  separate  action  at  law,  or  a  bill  in 
chancery,  or  a  cross  bill,  would  have  secured  him  on  the  same  state  of  facts, 
being  substantially  a  cross  action  by  defendant  against  plaintiff.^^  In  some 
of  the  codes,  however,  the  term  set-off"  is  preserved  and  disting-uished  from 
"counter-claim,"  the  latter  term  being  given  in  some  of  the  decisions  the  nar- 
rower significance  of  a  statutory  recoupment,  with  the  additional  feature  that 
judgment  may  be  rendered  in  defendant's  favor  for  the  excess  of  his  claim  over 
plaintiff's.^^  But  even  under  the  most  liberal  practice  of  the  codes  defendant 
cannot  counter-claim  any  and  every  cause  of  action  he  may  have  against  plaintiff, 
without  regard  to  its  nature,  but  only  such  a  cause  of  action  as  constitutes  a  valid 
counter-claim  under  the  code.*^ 


chancery,  and  any  affirmative  relief  which  in 
equity  could  be  had  by  a  cross  bill.  Gleason 
V.  Moen,  2  Duer  G39 ;  Xenia  Branch  Bank  v. 
Lee,  7  Abb.  Pr.  372. 
In  North  Carolina  by  Code  Civ.  Proc.  §  101, 
the  plea  of  set-off  is  merged  in  the  defence 
of  counter-claim,  and  by  paragraph  2,  the 
counter-claim  in  an  action  on  contract,  em- 
braces not  only  matter  that  under  the  old 
practice  was  pleaded  as  a  set-olf,  but  every 
other  cause  of  action  arising  out  of  contract, 
whether  legal  or  equitable,  between  the  plain- 
tiff and  defendant;  where  there  are  more 
than  one  plaintiff  or  defendant,  it  is  further 
extended  so  that  not  only  mutual  debts  be- 
tween the  plaintiffs  and  defendants,  but  every 
claim  by  the  defendants,  or  any  one  of  them, 
against  tlie  plaintiffs,  or  any  one  of  them, 
between  v;hom  a  several  judgment  might  be 
had  in  the  action,  is  embraced."  Neal  v.  Lea, 
64  N.  C.  678,  679  {overruled  on  otheT  grounds 
in  Harris  t.  Burwcll,  65       C.  584]. 

37.  Standley  v.  Northwestern  Mut.  L.  Ins. 
Co.,  95  Ind.  254,  260  (holding  that  a  coun- 
ter-claim very  closely  corresponds  to  the  cross 
bill  of  the  old  chancery  practice,  but  is  more 
comprehensive,  for  it  embraces  recoupment)  ; 
Douthitt  V.  Smith,  69  Ind.  463;  Woodruff  v. 
Garner,  27  Ind.  4,  89  Am.  Dec.  477  (holding 
that  to  say,  as  was  inadvertently  done  in 
Playback  v.  Jones,  9  Ind.  470,  that  the  coun- 
ter-claim is  the  same  thing  as  recoupment, 
would  be  giving  a  definition  obviously  less 
comprehensive  than  that  given  by  the  statute, 
the  counter-claim  thus  authorized  compre- 
hending recoupment  and  what  was  known  as 
the  cross  bill  in  equity  against  plaintiff,  and 
that  unless  this  be  so  it  would  result  that, 
in  many  cases,  what  formerly  might  have 
been  fully  settled  in  one  litigation  would, 
under  the  code,  require  two  or  more  separate 
suits  to  determine  it,  which  is  not  the  spirit 
of  the  code)  ;  Leavenworth  v.  Packer,  52  Barb. 
(N".  Y.)  132;  Gleason  r.  Moen,  2  Duer 
(iV.  Y.)  639;  Boston  Silk,  etc..  Mills  v.  Eull, 
37  How.  Pr.  (N.  Y.)  299. 

38.  Indiana. —  Brower  r.  Nellis,  6  Ind. 
App.  323,  33  N.  E.  672,  holding  that  it  is 
in  pursuance  of  the  chancery  practice  that  a 
counter-claim  and  a  set-off  are  denominated 
"answers"  and  "defenses"  by  the  Indiana 
statute,  but  the  adjudications  seem  to  have 
lost  sight  of  this  distinction,  and  they  are 
Eow  treated  as  cross  actions. 

Kcntuvhy. —  Slone  v.  Slone,  2  Mote.  339. 
Ifeic  York. —  McKensie  r.  Farrell,  4  Bosw. 


192,  holding  that  a  counter-claim  is  in  the 
nature  of  a  complaint  in  a  cross  action. 

North  Carolina. —  McKinnon  v.  Morrison, 
104  N.  C.  354,  10  S.  E.  513;  Hurst  r.  Everett, 
91  N.  C.  399. 

South  Carolina. —  Inman  v.  Hodges,  80 
S,  C.  455,  61  S.  E.  958  (holding  that  a  coun- 
ter-claim is  in  the  nature,  and  has  all  the 
characteristics  of  a  separate  and  independent 
action)  ;  Kentucky  Refining  Co.  v.  Saluda  Oil 
Mill  Co.,  70  S.  C.  89,  48  S.  E.  987;  Union 
Bank  v.  Hayward,  15  S.  C.  296;  Trimmier  i\ 
Thomson,  10  S.  C.  164. 

Canada. —  Spiers  v.  Peg.,  4  Brit.  Col.  388. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  12. 

Where  the  counter-claim  does  not  pray  for 
relief  against  plaintiff  it  is  not  a  cross  ac- 
tion, but  may  be  either  a  set-off  or  recoup- 
ment.   Hurst  V.  Everett,  91  N.  C.  399. 

A  counter-claim  is  a  substitute  for  an  ac- 
tion, or,  more  properly,  is  itself  an  action 
commenced  by  an  answer  instead  of  a  sum- 
mons. Vasseur  v.  Livingston,  4  Duer  (N.  Y.) 
285  [afirmed  in  13  N.  Y.  248]. 

No  counter-claim  against  defendant. — 
There  is  no  rule  or  practice  of  procedure, 
even  under  the  loose  pleading  tolerated  by  the 
code  system,  which  allows  a  plaintiff  to  set 
up  a  counter-claim  against  defendant;  such  an 
action  would  be  an  anomaly  to  legal  proceed- 
ings. Gatling  v.  Carteret  County,  92  N.  C. 
536,  53  Am.  Rep.  432. 

Distinction  between  counter-claim  and  cross 
complaint  see  Pleading,  31  Cyc.  223. 

39.  See  the  codes  and  statutes  of  the  sev- 
eral states.  And  see  Raymond  v.  Green,  12 
Nebr.  215,  10  N.  W.  709,  41  Am.  Rep.  763. 

In  Indiana  the  code  distinctly  and  sepa- 
rately defines  set-off  and  counter-claim,  the 
two  definitions  differing  materially,  and  in 
none  of  the  sections  are  they  used  synony- 
mously or  as  being  included  one  within  the 
other,  and  the  construction  of  *'  counter- 
claim "  is  held  to  be  more  restricted  than  has 
been  given  to  the  same  term  in  the  New 
York  code  of  civil  procedure  (Lovejoy  r, 
Pobinson.  8  Ind.  309;  Conner  r.  Winton.  7 
Ind.  523),  and  counter-claim  as  defined  in  the 
Indiana  code  is  held  to  be  the  blending  of  the 
cross  bill  of  the  chancery  practice,  and  of  re- 
coupment at  common  law  (Brower  V.  Nelli-^. 
6  Ind.  App.  323,  33  N.  E.  672). 

40.  See  Bloom  /•.  Lehman,  27  Ark.  480  : 
Richardson  r.  Pennv,  10  Okla.  32,  61  Pno.  584. 

41.  Bverlv  v.  Humphrey,  95  N.  C.  151: 
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D.  Reconvention.  Reconvention  is  a  civil  law  term  signifying  an  action 
by  a  defendant  against  a  plaintiff  in  a  former  action,^^  based  upon  cross  demands 
of  either  a  liquidated  or  unliquidated  nature  growing  out  of  or  connected  with 
a  principal  cause  of  action/*  and  although  it  has  been  said  that  the  reconvention 
of  the  civil  law  corresponds  to  recoupment  as  a  remedy/^  the  term  is  more  exten- 
sive than  either  recoupment  or  set-off/^  and  is  in  the  nature  of  a  cross  action 
seeking  equitable  relief.*^ 

E.  Compensation.  Compensation  is  a  civil  law  term  signifying  a  recip- 
rocal liberation  between  two  persons  who  are  both  creditors  and  debtors  of  each 
other/^  and  was  founded  upon  a  natural  equity  which  permitted  the  reciprocal 
acquittal  of  mutual  debts.^*^  Compensation  is  of  three  kinds;  legal  or  by 
operation  of  law,  compensation  by  way  of  exception,  and  by  reconven- 
tion/^ and  resembles  very  closely  the  set-off  of  the  common  law.^^  Where 
two  persons  are  indebted  to  each  other  simultaneously/^  for  clear  and  Uquid 


Braithwaite  V,  Akin,  3  N.  D.  365,  56  N.  W. 
133. 

42.  Duncan  v,  Magette,  25  Tex.  245 ;  Castro 
V.  Gentiley,  1 1  Tex.  28 ;  Egery  v.  Power,  5 
Tex.  501 ;  Britton  v. .  Thrash,  1  Tex.  App. 
Civ.  Cas.  §  1237,  holding  that  the  remedy 
by  plea  in  reconvention  is  derived  from  the 
civil  law,-  and  that  the  Texas  statute  does 
not  give,  but  simply  regulates,  the  remedy. 

43.  Black  L.  Diet. 

Other  definitions  are:  "A  suit  by  the  de- 
fendant against  the  plaintiff  upon  the  cause 
of  action  set  up  in  the  answer."  Jefferson 
Lumber  Co.  v.  Williams,  68  Tex.  656,  659, 
5  S.  W.  672,  673. 

"  An  action  brought  by  a  party  who  is 
defendant  against  the  plaintiff  before  the 
same  judge."    Bouvier  L.  Diet. 

"  A  reconventional  demand  is  one  that  a 
defendant  in  a  suit  is  permitted,  by  a  cour- 
tesy of  the  law,  to  engraft  upon  the  main 
action."  Suberville  v.  Adams,  47  La.  Ann. 
68,  69,  16  So.  652. 

"  A  cumulation  of  counter  suits."  God- 
bold  V.  Harrison,  McGloin   (La.)   31,  33. 

"An  ■  incidental  demand."  Pool  f.  Alex- 
ander, 26  La.  Ann.  669,  671. 

"  A  cross  demand."  Pacific  Express  Co. 
V.  Malin,  132  U.  S.  531,  537,  10  S.  Ct.  166, 
33  L.  ed.  450. 

The  Louisiana  code  definition  is:  "The 
demand  which  the  defendant  institutes  in 
consequence  of  that  which  the  plaintiff  has 
brought  against  him,  is  termed  a  demand 
in  reconvention."  Garland  Rev.  Code  Pr. 
288. 

Pleas  in  reconvention  are  of  three  kinds: 

The  first  is  where  defendant  sets  up  a 
liquidated  claim  which  is  of  greater  amount 
than  that  on  which  he  is  sued,  and  asks 
judgment  for  the  surplus.  Pleadings  con- 
taining such  matter  embrace  two  things: 
Compensation  which  extinguishes  plaintiff's 
demand,  and  reconvention  for  the  balance 
due.  The  second  is  where  the  sum  set  up 
in  the  answer  is  not  liquidated,  and  the 
object  of  the  plea  is,  that  it  should  be  so, 
in  order  that  the  sum  found  due  should 
l)e  used  in  compensation  of  plaintiff's  claim, 
and  that  judgment  should  be  obtained  for 
the  overplus.  The  third  is  where  the  demand 
is  totally  independent  of  the  action  brought 
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by  plaintiff ;  but  it  has  been  lately  excluded 
from  practice  by  legislative  provision. 
Lanusse  v.  Pimpienella,  4  Mart.  N.  S.  (La.) 
439,  445. 

44.  Montgomery  v.  Bussel,  7  Mart.  N.  S. 
(La.)  288;  Agaisse  v.  Guedron,  2  Mart.  N.  S. 
(La.)  73;  Nichols  v.  Jones^  36  Tex.  448; 
Alford  V.  Cochrane,  7  Tex.  485;  Walcott  v. 
Hedrick,  6  Tex,  406;  Egery  v.  Power,  5  Tex. 
501. 

45.  See  Black  L.  Diet.  "Recoupment;" 
Bouvier  L.  Diet.  "  Recoupment." 

46.  New  Orleans  State  Nat.  Bank  v.  Evans, 
32  La.  Ann.  464;  Spinney  v.  Hyde,  16  La. 
Ann.  250;  Senecal  v.  Smith,  9  Rob.  (La.) 
418;  Mayo  v.  Savory,  4  Rob.  (La.)  1;  Wal- 
cott V.  Hendrick,  6  Tex.  406;  Egery  v. 
Power,  5  Tex.  501;  Pacific  Express  Co.  V. 
Malin,  132  U.  S.  531,  10  S.  Ct.  166,  33  L. 
ed.  450. 

47.  Coleman  v.  Bunce,  37  Tex.  171. 

48.  Nolan  v.  Shaw,  6  La.  Ann.  40;  Fuller 
V.  Stei glitz,  27  Ohio  St.  355,  22  Am.  Rep. 
312;  Holliman  v.  Rogers,  6  Tex.  91. 

49.  Bouvier  L.  Diet. 

Other  definitions  are :  "  The  meeting  of 
two  debts  due  by  two  parties,  where  the 
debtor  in  the  one  debt  is  the  creditor  in  the 
other;  that  is  to  say,  where  one  person  is 
both  debtor  and  creditor  to  another,  and 
therefore,  to  the  extent  of  what  is  due  to 
him,  claims  allowance  out  of  the  sum  that 
he  is  due."    Black  L.  Diet. 

"  A  reciprocal  acquittal  of  debts  between 
two  persons  who  are  indebted  the  one  to 
the  other."  Howard  v.  Randolph,  73  Tex. 
454,  459,  11  S.  W.  495;  Campbell  v.  Park, 
11  Tex.  Civ.  App.  455,  33  S.  W.  754. 

"  A  mode  of  payment."  Caldwell  -v.  Davis, 
2  Mart.  N.  S.  (La.)  135,  136.  See  Holliman 
v.  Rogers,  6  Tex.  91,  98. 

50.  Fuller  v.  Steiglitz,  27  Ohio  St.  355,  22 
Am.  Rep.  312. 

51.  Stewart  v.  Harper,  16  La.  Ann.  181; 
Blanchard  v.  Cole,  8  La.  153. 

52.  Bouvier  L.  Diet.;  3  Blackstone  Comm. 
•305. 

The  principle  was  unknown  to  common- 
law  jurisprudence,  except  in  the  single  in- 
stance of  running  accounts  between  mer- 
chants.   Holliman  v.  Rogers,  6  Tex.  91. 

53.  Mutual  Nat.  Bank,!/.  Keenan,  35  La. 
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debts  compensation  takes  place  from  the  moment  the  two  debts  coexist,  and 
they  extinguish  each  other  by  the  mere  operation  of  law  to  the  artiount  of  their 
respective  sums,^^  without  the  act  of  either  party,  or  even  their  knowledge  at  the 
time,  of  the  existence  of  such  cross  debts. The  doctrine  rests  on  good  faith 
and  is  not  permitted  to  promote  unfair  dealing,  or  where  it  will  be  against  good 
conscience.^^ 

F.  Equitable  Set- Off  —  l.  Origin  of  Exercise  of  Equitable  JurisdictioNo 

The  power  to  compel  a  set-off  of  debts  was  exercised  by  courts  of  equity  prior 
to  any  statute  on  the  subject,^^  and  exists  independent  of  those  statutes,  being 
allowed  upon  the  general  principles  of  equity  and  upon  the  equitable  jurisdiction 
of  the  court  over  its  suitors, and  statutes  allowing  set-offs  have  not  taken  away 
the  equitable  jurisdiction,  but  have  merely  provided  a  remedy  at  law  for  the 
set-off  of  mutual  claims  between  parties,  which  might  always  have  been  done 


Ann.  1129;  Haydel  v.  Eoussel,  1  La.  Ann. 
36. 

54.  Mutual  Nat.  Bank  v.  Keenan,  35  La. 
Ann.  1129;  Howard  v.  Handolph,  73  Tex. 
454,  11  S.  W.  405;  Campbell  v.  Park,  11 
Tex.  Civ.  App.  455,  33  S.  W.  754. 

55.  State  Bank  v.  Fowler,  10  Rob.  (La.) 
196;  Arbonneaux  v.  Letorey,  6  Rob.  (La.) 
456;  Low  V.  Thomas,  4  Rob.  (La.)  183; 
uitchafalaya  R.,  etc.,  Co.  v.  Bean,  3  Rob. 
(La.)  414;  Wood  v.  Boyers,  2  Rob.  (La.) 
130;  Caldwell  v.  Davis,  2  Mart.  N.  S.  (La.) 
135;  Baldwin  v.  Black,  119  U.  S.  643,  7  S. 
Ct.  326,  30  L.  ed.  530. 

56.  Holliman  v.  Rogers,  6  Tex.  91. 

57.  Mutual  Nat.  Bank  v.  Keenan,  35  La. 
Ann.  1129;  Vincent  v.  Gandolfo,  12  La.  Ann. 
526;  Bogert  v.  Egerton,  11  La.  Ann.  73; 
Breed  v.  Purvis,  7  La.  Ann.  53;  Rhodes  v. 
Hooper,  6  La.  Ann.  355 ;  McKee  v.  Amonett, 
6  La.  Ann.  207 ;  Nolan  v.  Shaw,  6  La.  Ann. 
40. 

58.  Arkansas. — ^  Wheat  v.  Dotson,  12  Ark. 
699. 

California. —  Naglee  v.  Palmer,  7  Cal.  543. 

Kentucky. —  Forbes  v.  Cooper,  88  Ky.  285, 
11  S.  W.  24,  10  Ky.  L.  Rep.  865;  Hughes 
V.  McCoun,  3  Bibb  254, 

Maine. —  Crummett  v.  Littlefield,  98  Me. 
317,  56  Atl.  1053. 

Missouri. —  Barnes  v.  McMullins,  78  Mo. 
260. 

New  Jersey. —  See  State  v.  Welsted,  11 
N.  J.  L.  397. 

New  York. —  Jordan  v.  National  Shoe,  etc., 
Bank,  74  N.  Y.  467,  473,  30  Am.  Rep.  319; 
Lindsay  v.  Jackson,  2  Paige  581. 

Pennsylvania. —  Garner  v.  Price,  4  Kulp 
10. 

Vermont. —  Blake  v.  Langdon,  19  Vt.  485, 
4T  Am.  Dec.  701. 

United  States. — ^  Greene  r.  Darling,  10  Fed. 
Cas.  No.  5,765,  5  Mason  201. 

England. —  Green  r.  Farmer,  4  Burr.  2214, 
W.  Bl.  651,  96  Eng.  Reprint  379;  Anony- 
.  mous,  1  Mod.  215,  86  Eng.  Reprint  837; 
Ex  p.  Blagden,  2  Rose  249,^19  Ves.  Jr.  465, 
34  Eng.  Reprint  5R9 ;  E.tg  p.  Flint,  1  Swanst. 
30,  18  Rev.  Rep.  12,  36  Eng.  Reprint  28r> ; 
Ecc  p.  Stephens,  11  Ves.  Jr.  24,  8  Rev.  Rep. 
75,  32  Eng.  Reprint  996. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  9. 


The  right  of  set-off  is  a  favorite  in  equity. 
—  Loder  v.  Allen,  50  N.  J.  Eq.  631,  25  Atl. 
541. 

The  relief  given  in  equity  depended  upon 
the  circumstances  of  each  case.  Sometimes 
the  chancellor  would  enter  up  a  decree  that 
the  demand  of  defendant  be  applied  to  pay- 
ment and  discharge  of  the  demand  sued  on. 
At  other  times  a  decree  would  be  entered 
restraining  plaintiff  from  prosecuting  his 
demand  until  defendant  had  established,  or 
failed  to  establish,  his  cross  demand  in  a 
court  of  law.  Barnes  v.  McMullins,  78  Mo. 
260.  But  see  Jackson  v.  Bell,  31  N.  J.  Eq. 
554  [affirmed  in  32  N.  J.  Eq.  411],  where 
the  court  refused  to  enjoin  the  enforcement 
of  a  judgment  at  law  of  a  legal  counter- 
claim. 

59.  California.— Hohhs  v.  Duff,  23  Cal. 
596. 

Kentucky. —  Jeffries  V.  Evans,  6  B.  Mon. 
119,  43  Am.  Dec.  158. 

Maine. —  Crummett  V.  Littlefield,  98  Me. 
317,  56  Atl.  1053. 

Maryland. —  Dubreuil  v.  Gaither,  98  Md. 
541,  56  Atl.  965;  Smith  v.  Donnell,  9  Gill 
84. 

Montana. —  Davis  v.  Davis,  9  Mont.  267, 
23  Pac.  715. 

Neio  York. —  Crary  ?;.  Goodman,  12  N.  Y. 
266,  64  Am.  Dec.  506 ;  Schermerhorn  v.  An- 
derson, 2  Barb.  584;  Schieffelin  v.  Hawkins, 
1  Daly  289;  Gay  v.  Gay,  10  Paige  369. 

Pennsylvania. — •  Garner  v.  Price,  4  Kulp 
10. 

Tennessee. —  Edminson  v.  Baxter,  4  Hapv. 
112,  9  Am.  Dec.  751. 

Vermont. —  Blake  v.  Langdon,  19  Vt.  485,  47 
Am.  Dec.  701,  holding  that  courts  of  equity 
interfere,  in  cases  of  set-off,  upon  analogous 
grounds  to  those  upon  which  their  whole  pre- 
ventive jurisdiction  is  based  —  that  is,  to 
prevent  irremediable  injustice. 

Wisconsin. —  Spear  r.  Dey,  5  Wis.  193, 
holding  tliat  in  a  proper  case  a  court  of 
equity  will  undoubtedly,  by  virtue  of  its  gen- 
eral jurisdiction,  apply  the  doctrine  of  set- 
off, i'ndei)ondently  of  'Pov.  St.  c.  84.  f  8, 
which  proviek^s  that  in  suits  in  chancery  for 
the  paynuMii  of  money,  set-offs  shall  bo  al- 
lowed, ill  the  same  manner,  and  witli  like 
effect  as  in  actions  at  law,  but  that  the  cir- 
cumstances of  this  action  do  not  constitute 
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in  equity,®^  and  were  passed  mainly  to  obviate  the  necessity  of  a  resort  to  equity 
in  every  case  of  mutual  independent  claims  upon  both  sides. 

2.  Adequate  Remedy  at  Law.  A  defendant  at  law,  entitled  to  a  set-off,  has 
no  right  to  go  into  a  court  of  equity  for  relief  after  he  has  made  his  defense  at 
law  and  failed;  otherwise,  if  he  is  precluded  from  making  his  defense  at  law,^^  and 
equity  will  not  aid  a  defendant  in  actions  at  law  as  to  matters  of  set-off  and  recoup- 
ment, when  his  legal  remedies  are  complete  and  adequate,  and  if  complainant 
has  pleaded  the  claims  in  set-off  to  a  suit  at  law,  thereby  giving  the  law  court 
jurisdiction,  that  court  must  decide  the  matter  and  equity  will  not  interfere.^ 
But  if,  from  the  nature  of  the  claim  or  situation  of  the  parties,  justice  cannot  be 
done  at  law,  equity  will  allow  a  set-off  in  a  case  not  within  the  statute  of  set-off,®^ 
and  has  even  divided  a  debt  and  set  off  a  portion  of  it,  according  to  the  equitable 
rights  of  the  parties,^*'  and  an  equitable  set-off  will  be  allowed,  although  the  amount 
be  small,  and  although  the  party  may  have  a  remedy  at  common  law,  if  to  recover 


a  proper  case  for  the  application  of  the 
principle. 

See  43  Cent.  Dig.  tit.  "  Set-Ofl:  and  Counter- 
claim," §  9  seq. 

60.  Tribble  v.  Taul,  7  T.  B.  Mon.  (Ky.) 
455;  Richardson  v.  Doty,  44  Nebr.  73,  62 
N.  W.  254  (holding  that  the  provisions  of 
the  code  of  civil  procedure  in  regard  to  set- 
off are  not  exclusive)  ;  McLane  v.  Johnson, 
59  Vt.  237,  9  Atl.  837  (holding  that  where 
defendant  purchased  claims  which  had  been 
allowed  against  an  estate  with  money  ad- 
vanced by  the  orator  as  administrator  of 
such  estate,  equity  will  compel  a  set-off  of  the 
claims  so  far  as  the  dividends  from  said  es- 
tate were  become  due  and  the  orator  had  a 
right  to  have  the  status  of  the  claims  fixed 
by  a  decree  of  the  court  of  chancery  in  ad- 
vance of  any  order  of  the  probate  court ) . 

61.  Tribble  v.  Taul,  7  T.  B.  Mon.  (Ky.) 
455;  Weeks  v.  Pryor,  27  Barb.  (N.  Y.)  79; 
Blake  v.  Langdon,  19  Vt.  485,  47  Am.  Dec. 
701. 

62.  Garvin  v.  Squires,  9  Ark.  533,  50  Am. 
Dec.  224. 

63.  Alabama. —  Walker  v.  Wigginton,  50 
Ala.  579 ;  Nelms  v.  Prewitt,  37  Ala.  389. 

Arkansas. —  Menifee  v.  Ball,  7  Ark.  520. 
Connecticut. —  Bulkeley  v.  Welch,  31  Conn. 
339. 

Georgia. —  Collins  v.  Clayton,  53  Ga.  649, 
holding  that,  although  the  actions  are 
brought  in  a  court  whose  jurisdiction  is 
limited  to  amounts  less  than  the  aggregate 
sum  set  up  by  the  defenses  of  set-off  and 
recoupment,  that  does  not  affect  the  above 
principal  when  the  several  pleas  are  only  of 
a  sum  which  is  less  than  the  notes  embraced 
in  each  of  the  pending  suits. 

Kentucky. —  Blackwell  v.  Oldham,  4  Dana 
195;  Tribble  v.  Taul,  7  T.  B.  Mon.  455; 
Collins  V.  Farquar,  4  Litt.  153;  Moody  v. 
Dowdal,  2  A.  K.  Marsh.  212.  But  see  Jones 
V.  Murray,  3  T.  B.  Mon.  83;  holding  that 
where  there  are  mutual  demands,  a  court  of 
equity,  although  each  of  the  parties  might 
have  a  remedy  at  law,  will  interpose  to  com- 
pel them  to  set  off  the  one  demand  against 
the  other. 

Maryland. —  Hutchins  v.  Hope,  7  Gill  119. 
Minnesota. — Barker  v.  Walbridge,  14  Minn, 
469. 
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Missouri. —  Field  V.  Oliver,  43  Mo.  200. 

New  Jersey. —  See  Dungan  v.  Miller,  19 
N.  J.  Eq.  218. 

New  York. —  Tone  v.  Brace,  8  Paige  597. 

Tennessee. —  Ragsdale  v.  Buford,  3  Hayw. 
192. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §§  9-11. 

But  see  Sowles  v.  Plattsburg  First  Nat. 
Bank,  100  Fed.  552,  holding  that  a  federal 
court  of  equity  may  allow  a  set-off,  although 
a  state  statute  permits  it  to  be  pleaded  at 
law, 

64.  Gregory  v.  Hasbrook,  1  Tenn.  Ch.  218. 
See  Bumpass  v.  Reams,  1  Sneed  (Tenn.)  595. 

65.  Illinois. —  Quick  v.  Lemon,  105  111.  578. 
Maryland. —  Smith  v.  Donnell,  9  Gill  84. 
Mississippi. — Graves  V.  Hull,  27  Miss.  419. 
Neio  York. —  Ainslie  v.  Boynton,  2  Barb. 

258;  Lindsay  v.  Jackson,  2  Paige  581,  hold- 
ing that  in  a  case  not  within  the  statute  of 
set-off  equity  will  permit  an  equitable  set- 
off, if,  from  the  nature  of  the  claim  or  the 
situation  of  the  parties,  justice  cannot  be 
obtained  by  a  civil  action. 

Tennessee. —  Smith  v.  Ross,  3  Humphr. 
220.  ' 

Wisconsin. —  Smith  v.  Dickinson,  100  Wis. 
574,  76  N.  W,  766, 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §§  9-11.    And  see  eases  cited  supra, 

The  codes  in  allowing  counter-claims  in 
suits  in  equity  have  adopted  substantially  the 
rule  in  regard  to  filing  cross  bills,  under 
which  the  cross  bill  could  only  relate  to  mat- 
ters touching  the  matters  in  the  original  bill, 
and  could  not  embrace  new  and  distinct  mat- 
ters not  embraced  in  the  original  bill,  and 
if  it  did  no  decree  could  be  founded  upon 
such  new  matter.  Dove  v.  Hayden,  5  Oreg. 
500.  See  Schieffelin  v.  Hawkins,  1  Dalj 
(K  Y.)  289. 

Set-off  of  claim  in  personam  against  claim 
in  rem. —  In  equity  a  claim  in  personani  may 
be  set  off  against  a  claim  in  rem,  which  the 
lienor  is  seeking  to  enforce.  U.  S.  Trust  Co. 
V.  Western  Contract  Co.,  81  Fed.  454,  2S 
C.  C.  A.  472. 

*66.  Ex  p.  Quintin,  3  Ves.  Jr.  248,  30  Eng, 
Reprint  994,  And  see  Blake  v.  Langdon,  19 
Vt.  485,  47  Am.  Dec.  701. 
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that  small  amount  he  would  be  driven  to  many  suits  and  to  much  trouble  and 
expense. 

3.  Equity  Follows  Law  in  Matters  of  Set-Off.  Courts  of  equity,  as  a  general 
rule,  put  the  same  construction  on  the  statute  of  set-off  as  do  courts  of  law/^ 
and  generally  follow  the  law  in  regard  to  matters  of  set-off,  unless  there  is  some 
pecuUar  circumstance  or  intervening  natural  equity  growing  out  of  the  mutual 
transactions  or  conditions  of  the  parties  going  beyond  the  statute,  which  con- 
stitutes the  general  basis  of  set-off  at  law  and  which  a  court  of  law  could  not 
regard,  in  which  case  courts  of  equity  will  allow  a  set-off  which  a  court  of  law 
would  refuse, if  no  equity  of  third  parties  be  injured. 


67.  Burns  r.  Hill,  19  Ga.  22. 

68.  Brown  i\  Scott,  87  Ala.  453,  6  So. 
384;  McKinley  v.  Winston,  19  Ala.  301. 

Q^.  Alabama. —  Brown  v.  Scott,  87  Ala. 
453,  6  So,  384;  Goldtliwaite  v.  Montgomery 
First  Nat.  Bank,  67  Ala.  549;  Jones  v.  Bre- 
vard, 69  Ala.  499;  Cave  v.  Webb,  22  Ala. 
583;  McKinley  v.  Winston,  19  Ala.  301; 
Donelson  V.  Posey,  13  Ala.  752;  Tuscumbia, 
etc.,  R.  Co.  V.  Rhodes,  8  Ala.  206  French  v. 
Garner,  7  Port.  549. 

Arkansas. —  West  v.  Williams,  15  Ark. 
682,  holding  that  where  a  minor  son,  pos- 
sessed of  real  estate,  died  without  issue  and 
the  father  entered  upon  the  land,  mistakenly 
claiming  as  heir  to  the  son,  and  made  valu- 
able and  lasting  improvements,  he  was  en- 
titled in  equity  to  set  off  such  improvements 
against  the  rents  and  profits. 

California.— nohhs  v.  Duff,  23  Cal.  596. 

Connecticut. —  Goodwin  v.  Keney,  49  Conn. 
563.    See  Bowen  v.  Bowen,  20  Conn.  127. 

Georgia. —  Jordan  v.  Jordan,  12  Ga.  77; 
Ruckersville  Bank  r.  Hemphill,  7  Ga.  396; 
Mills  V.  Lumpkin,  1  Ga.  511,  44  Am.  Dec. 
677. 

Illinois. —  Morris  v.  Calumet,  etc..  Canal, 
etc.,  Co.,  91  111.  App.  437;  Smith  v.  Billings, 
62  HI.  App.  77. 

Maryland. —  Dubreuil  v.  Gaither,  98  Md. 
541,  56  Atl.  965;  Scott  v.  Scott,  _  17  Md.  78. 

Michigan. —  Lockwood  v.  Bcckwith,  6  Mich. 
168,  72  Am.  Dec.  69. 

Minnesota. —  Wallrich  v.  Hall,  19  Minn. 
383. 

Mississippi. —  Kershaw  v.  Merchants' 
Bank,  7  How.  386,  40  Am.  Dec.  70. 

Missouri. —  Barnes  v.  McMullins,  78  Mo. 
260. 

New  Jersey. —  Trotter  v.  Heckscher,  40 
N.  J.  Eq.  612,  4  Atl.  83. 

New  York. —  Jordan  v.  National  Shoe,  etc., 
Bank,  74  N.  Y.  467,  30  Am.  Rep.  319; 
Bathgate  v.  Haskin,  59  N.  Y.  533;  Cumings 
V.  Morris,  3  Bosw.  560  [affirmed  in  25  N.  Y. 
625] ;  Van  Beuren  v.  Van  Gaasbeck,  4  Cow. 
496;  McDonald  v.  Neilson,  2  Cow.  139,  14 
Am.  Dec.  431 ;  Irving  v.  De  Kay,  10  Paige 
319;  Lindsay  v.  Jackson,  2  Paige  681;  Dun- 
cnn  V.  Lyon,  3  Johns.  Ch.  351,  8  Am.  Dec. 
513;  Hackett  v.  Connett,  2  Edw.  73. 

North  Dakota. —  Braithwaite  i\  Akin,  3 
N.  D.  3(;5,  56  N.  W.  133. 

Vrnnsiilvania. —  Craighead  fi.  Swartz,  219 
Pa.  St.  149,  67  Atl.  1003;  Hibert  v.  Lang, 
165  Pa.  St.  439,  30  Atl.  1004;  Tustin  V. 
Cameron,  5  Whart.  379. 


Rhode  Island.—  Bell  v.  Ward,  10  R.  I.  503. 

Vermont. —  Blake  v.  Langdon,  19  Vt.  485, 
47  Am.  Dec.  701,  holding,  however,  that  in. 
almost  all  the  cases  where  the  courts  of 
equity  have  interfered  to  go  beyond  the 
statutes  of  set-off,  it  has  been  where  there 
had  intervened  the  insolvency  of  one  or  more 
of  the  parties,  and  that,  as  the  cases  thus 
far  furnish  no  other  ground  for  interfering, 
it  is  obvious  that  these  peculiar  circum- 
stances do  not  ordinarily  occur,  except  in 
cases  of  insolvency,  and  that  beyond  this 
courts  of  equity  have  not  generally  gone. 

Virginia. —  Ford  V.  Thornton,  3  Leigh  695. 

United  States. —  Gordon  v.  Lewis,  10  Fed. 
Cas.  No.  5,614,  2  Sumn.  628  (holding  that 
the  jurisdiction  of  courts  of  equity  in  mat- 
ters of  set-off  is  very  narrow)  ;  Greene  v. 
Darling,  10  Fed.  Cas.  No.  5,765,  5  Mason  201; 
Howe  V.  Sheppard,  12  Fed.  Cas.  No.  6,773,  2 
Sumn.  409. 

England.— Whjte  V.  O'Brien,  1  Sim.  &  St. 
551,  1  Eng.  Ch.  551,  57  Eng.  Reprint  218. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," _§§  9-11. 

In  Maine  a  stricter  rule  seems  to  be  laid 
down,  and  It  has  been  there  held  that  what- 
ever may  be  the  rules  of  set-off  in  equity, 
they  cannot  prevail  in  that  state,  when  they 
are  at  variance  with  the  provisions  of  the 
statute,  relating  to  that  subject.  Smith  v. 
Ellis,  29  Me.  422,  holding  that  a  court  of 
equity  acting  upon  an  existing  state  of  facts 
may  in  conformity  to  its  own  rules  decree 
that  a  set-off  should  be  made,  when  if  either 
party  had  before  acted  in  such  a  manner,  as 
would  have  prevented  the  existence  of  such 
a  state  of  facts,  and  thereby  have  prevented 
any  set-off,  he  would  not  have  been  guilty 
of  any  fraud. 

Where  persons  engage  in  an  illegal  enter- 
prise equity  will  not  intervene  to  set  off  the 
expenditures  of  one  in  the  enterprise  against 
a  debt  wdiich  he  owes  the  other,  but  will  leave 
the  parties  where  it  found  them.  Pond  v. 
Smith,  4  Conn.  297. 

Where  one  demand  is  legal  and  the  other 
is  equitable,  and  but  for  its  boiiio-  equitable 
a  court  of  law  would  have  set  it  off  as  a 
legal  demand,  the  court  of  equity  will  allow 
the  set-off  to  be  made.  McKelvey  v.  McLean, 
34  U.  C.  Q.  B.  635. 

70.  Craiohead  r.  Swartz,  219  Pa.  St.  149. 
67  Atl.  1003;  Tustin  r.  Cameron,  5  Whart. 
(Pa.)  379;  Childress  r.  Jordan,  106  Va.  275, 
58  S.  E.  563.  See  Green  i>.  Conrad,  114  Mo. 
651,  21  S.  W.  839. 
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4.  Grounds  of  Equitable  Set-Off  —  a.  In  General.  Although  it  is  often 
held  that  there  is  a  natural  equity  that  cross  demands  should  be  offset  against 
each  other,  and  that  the  balance  only  should  be  recovered/^  an  equitable  right 
of  set-off  must  be  not  only  a  natural  equity,  but  such  an  equity  as  can  be  enforced 
by  judicial  action,  and  not  arising  merely  from  moral  consideration, for  courts 
of  equity  will  not  enforce  any  vague  equities  of  set-off  which  involve  no  rights 
or  interests  protected  by  the  recognized  rules  of  justice. But  an  enforceable 
equity  arises  where  there  is  a  presumption  of  mutual  credit  between  the  parties, 
there  being  an  existing  debt  on  the  one  side  w^hich  constitutes  the  ground  of  a 
credit  on  the  other  side,  and  an  express  or  implied  understanding  that  the  mutual 
debts  shall  be  a  satisfaction  or  set-off  fro  tanto  between  the  parties,    and  an 


71.  California. —  Story,  etc.,  Commercial 
Co.  V.  Story,  100  Cal.  30,  34  Pac.  671. 

Illinois. —  Quick  v.  Leman,  105  111.  578; 
Streeter  v.  Streeter,  43  111.  155;  Schauch- 
mann  v.  Knoebel,  27  111.  175. 

Kansas. —  Barton  v.  National  Land  Co.,  27 
Kan.  634. 

Maryland. —  Baltimore  Ins.  Co.  v.  Mc- 
Fadon,  4  Harr.  &  J.  31. 

'Neiv  York. —  Filkin  '  r.  Ferris,  18  Barb. 
581;  Batterman  v.  Pierce,  3  Hill  171;  Lind- 
say V.  Jackson,  2  Paige  581,  where  the  conrt 
says  that  this  was  the  rule  of  the  civil  law 
and  is  now  adopted  and  preserved  as  the  law 
of  those  countries  where  the  principles  of 
the  civil  law  prevail. 

Pennsylvania. —  Heck  v.  Shener,  4  Serg.  & 
K.  249,  8  Am.  Dec.  700. 

Vermont. —  Ferris  r.  Burton,  1  Vt.  439. 

United  States. —  Hurlbert  v.  PacifxC  Ins. 
Co.,  12  Fed.  Cas.  No.  6,919,  2  Sumn.  471. 

72.  Van  Pelt  i:  Bover,  8  How.  Pr.  (N.  Y.) 
319. 

There  is  no  such  thing  as  an  inherent  equi- 
table right  of  set-off. —  Smith  v.  Billings,  62 
111.  App.  77. 

73.  Houston  v.  Maddux,  179  111.  377,  53 
N.  E.  599;  Hendricks  v.  Toole,  29  Mich.  340; 
Stimson  v.  Hall,  1  H.  &  N.  831,  26  L.  J. 
Exch.  212,  5  Wkly.  Rep.  367,  holding  that 
there  may  be  a  natural  equity  quite  inde- 
pendent of  the  equity  administered  in  the 
court  of  chancery,  but  the  courts  of  equity 
are,  in  the  matter  of  set-off,  bound  by  rules 
as  well  as  defined  and  ascertained  as  courts 
of  law. 

74.  Alahama. —  Tate  r.  Evans,  54  Ala.  16; 
Simmons  v.  Williams,  27  Ala.  507;  Tuscum- 
bia,  etc.,  R.  Co.  i\  Rhodes,  8  Ala.  200;  French 
V.  Garner,  7  Port.  549. 

California. —  Naglee  r.  Palmer,  7  Cal. 
543. 

Georgia. —  Moody  v.  Ellerbie,  36  Ga.  666 
(holding  also  that  where  a  judgment  debtor 
of  an  estate  which  is  solvent  and  owes  no 
debts  purchases  the  share  of  a  distributee  of 
the  estate  in  the  debt,  and  there  appears  no 
reason  why  the  representative  of  the  estate 
should  collect  that  share,  except  for  the  pur- 
poses of  paying  back  the  money  to  the  debtor, 
equity  will  restrain  the  collection  of  such 
portion  of  the  judgment,  and  order  the 
amount  credited  on  the  judgment)  ;  Meri- 
wether V.  Bird,  9  Ga.  594.' 

Illinois. —  Houston  v.  Maddux,  179  111.  377, 
53  N.  E.  599;  Union  Nat.  Bank  r.  Hines, 
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177  111.  417,  53  N.  E.  83  [affirminq  69  111. 
App.  518];  Raleigh  v.  Raleigh,  35  111.  512 
(holding  that  it  is  not  necessary  to  show  a 
distinct  agreement  that  the  one  demand  shall 
be  applied  in  liquidation  or  in  set-off  of  the 
other,  in  order  to  establish  a  mutual  credit 
between  the  parties,  it  being  sufficient  to 
show  that  the  credit  was  given  under  cir- 
cumstances warranting  the  conclusion  that 
the  parties  acted  upon  the  understanding 
that  such  application  was  to  be  made)  ;  Ap- 
person  v.  Gogin,  3  111.  App.  48. 

Kentucky. —  Patrick  v.  Langston,  5  J.  J. 
Marsh.  653;  Jones  r.  Murray,  3  T.  B.  Mon. 
83;  Pierson  v.  Meaux,  3  A.  K.  Marsh.  4, 
holding  that,  where  there  are  mutual  de- 
mands, a  court  of  equity  will  interpose  to 
set  off  one  demand  against  the  other;  but 
if  the  demand  sought  to  be  set  off  is  not  of 
a  nature  to  give  to  a  court  of  equity  juris- 
diction, there  must  be  some  connection  be- 
tween the  demands  to  justiiy  its  interposi- 
tion. 

Minnesota. — 'Wallrich  f.  Hall,  19  Minn. 
383. 

Nero  Jersey. —  Van  Buskirk  v.  Bayonne, 
(Ch.  1897)  38  Atl.  458. 

Pennsylvania. — ■  Morgan  r.  Bank  of  North 
America,  8  Serg.  &  R.  72,  1  Am.  Dec.  575, 
holding  that  it  is  a  principle  of  equity,  when- 
ever the  courts  find  mutual  demands,  to  en- 
deavor to  set  off  one  against  the  other,  and 
courts  of  law,  in  Pennsylvania,  have  adopted 
the  doctrine  of  courts  of  chancery  with  re- 
spect to  equitable  set-offs.  But  see  Corn- 
well's  Appeal,  7  Watts  &  S.  305,  holding 
that  it  is  not  for  a  court  to  interfere,  and 
by  an  exercise  of  its  equitable  powers  order 
or  direct  the  mutual  claims  between  even 
the  same  persons  to  be  set  off,  unless  they 
have  judgments  against  each  other  for  their 
respective  claims. 

Tennessee. —  Caldwell  v.  Powell,  6  Baxt. 
82,  holding  that  an  account  for  board,  lodg- 
ing, and  attention  to  a  party  for  a  series 
of  years,  where,  from  the  facts  and  circum- 
stances of  the  case,  she  appears  to  have 
acquiesced  in  the  justice  of  the  same,  but 
which  had  not  been*  paid,  is  a  proper  subject 
of  set-off  in  equity,  after  her  decease,  against 
the  amount  of  a  note  executed  to  her  shortly 
before  her  death  by  the  party  rendering  the 
account. 

United  States. —  Dade  ?;.  Irwin,  2  How. 
383,  11  L.  ed.  308;  Greene  v.  Darling,  10 
Fed.  Cas.  No.  5,765,  5  Mason  201;  Howe  V. 
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equitable  set-off  may  be  allowed  upon  mutual  credit,  although  there  are  no  mutual 
debts  upon  which  a  set-off  could  be  sustained  at  law;  but  the  mere  circumstance 
of  mutual  and  independent  cross  demands  does  not  authorize  the  interposition  of 
equity  to  set  them  off  against  each  other,  without  circumstances  from  which  it  can 
be  inferred  that  one  debt  was  contracted  on  the  faith  of  the  other,  or  some  inter- 
vening equity  which  renders  the  interposition  of  that  court  necessary  for  the 
protection  of  the  demand  sought  to  be  set  off/°  and  the  mere  right  of  set-off  is 


Sheppard,  12  Fed.  Cas.  No.  6,773,  2  Sumn. 
409. 

England.— Jef^s  v.  Wood,  2  P.  Wms.  128, 
24  Eng.  Reprint  668. 

Canada. —  McManus  v.  Wilson,  17  Mani- 
toba 567. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §§  9-11. 

But  see  Gaylord  v.  Couch,  5  Day  ( Conn. ) 
223,  holding  that  there  is  no  principle  of 
equity  which  will  warrant  setting  off  dis- 
tinct and  independent  claims  against  each 
other  unless  on  the  ground  of  insolvency,  as 
to  which  see  further  infra,  I,  F,  4,  b. 

The  grounds  of  equitable  set-off  have  been 
held  to  be  in  general :  ( 1 )  That  the  de- 
mands are  connected,  as  that  one  is  the  con- 
silieration  of  the  other;  or  (2)  that  there 
has  been  an  agreement  to  set  them  off ;  or 
(3)  that  they  have  been  completely  liqui- 
dated at  law;  or  (4)  that  there  is  some  ob- 
stacle to  the  legal  coercion  of  tne  demand 
sought  to  be  aet  off,  as  non-residence,  in- 
solvency, or  the  like.  Graham  v.  Tilford,  1 
Mete.  (Ky.)  112;  Tribble  V.  Taul,  7  T.  B. 
Mon.  (Ky.)  455. 

The  persuading  principle  which  moved 
equity  was  not  so  much  the  inconvenience  and 
circuity  of  two  actions  as  the  injustice  of 
compelling  defendant  to  pay  the  demand 
against  himself  and  take  the  uncertain 
chances  of  insolvency  of  plaintiff  or  plain- 
tifl's  assignors,  when  defendant  called  on 
him  with  an  execution.  Barnes  V.  McMul- 
lins,  78  Mo.  260. 

A  presumption  of  mutual  credit  implies  a 
knowledge  on  both  sides  of  an  existing  debt 
due  to  one  party  and  credited  by  the  other, 
founded  on  a  trusting  to  such  debt  as  a 
means  of  discharging  it.  Burton  v.  Willen, 
6  Del.  Ch.  403,  33  Atl.  075 ;  Kinney  v.  Tabor, 
62  Mich.  517,  29  N.  W.  86,  512;  King  v.  King, 
9  N.  J.  Eq.  44;  Munger  v.  Albany  City  Nat. 
Bank,  85  N.  Y.  580;  Duncan  v.  Lyon,  3 
Johns.  Ch.  (N.  Y.)  351,  8  Am.  Dec.  513; 
Scott  V.  Armstrong.  146  U.  S.  499,  13  S.  Ct. 
148,  36  L.  ed.  1059  [citing  Blount  V.  Wind- 
ley,  95  U.  S.  173,  24  L.  ed.  424]. 

75.  James  i'.  Kynnier,  5  Ves.  Jr.  106,  31 
Eng.  Keprint  496. 

Mutual  credit"  is  held  to  mean  some- 
thing different  from  mutual  debts,  the  latter 
ombracing  many  cases  not  included  in  the 
former  (Jones  Eobinson,  26  Barb.  (N.  Y.) 
;U0;  In  re  Voetter,  4  Fed.  632;  Catlin  r. 
Foster,  5  Fed.  Cas.  No.  2.519,  1  Sawy.  37,  3 
Nat.  Bankr.  Beg.  540),  and  mutual  credit, 
snch  as  will  give  rise  to  an  equitable  set-off, 
applic:?  to  that  class  of  cnsos  where  there  has 
been  mutual  trust  or  understand ing  that  an 
existing   debt   should   be    discharged    by  a 


credit  given  upon  the  ground  of  such  debt 
(U.  S.  Bung  Mfg.  Co.  v.  Armstrong,  34  Fed. 
94),  the  term  "credit"  being  held  synony- 
mous with  trust,  and  the  trust  or  credit 
need  not  be  of  money,  but  if  one  person  in- 
trust another  with  goods  it  is  held  to  be  a 
case  of  mutual  credit  (Catlin  v.  Foster, 
supra ) . 

IQ.  Alabama. —  Gafford  v.  Proskauer,  59 
Ala.  204;  Tate  v.  Evans,  54  Ala.  16;  Cave 
V.  Webb,  22  Ala.  583 ;  lucKinley  v.  Winston, 
19  Ala.  301;  Tuscumbia,  etc.,  R.  Co.  v. 
Rhodes,  8  Ala.  206. 

California. —  Naglee  v.  Palmer,  7  Cal.  543. 

District  of  Columbia. —  Carver  v.  Hall,  3 
App.  Cas.  170. 

Georgia. —  Jordan  v.  Jordan,  12  Ga.  77; 
Ruckersville  Bank  v.  Hemphill,  7  Ga.  396. 

Illinois. —  Houston  v.  Maddox,  179  111.  377, 
53  N.  E.  599;  Raleigh  v.  Raleigh,  35  111. 
512;  Downs  v.  Jackson,  33  111.  464,  85  Am. 
Dee.  289 ;  Smith  v.  Billings,  62  111.  App.  77. 

Indiana. — ^Keightley  v.  Walls,  24  Ind.  205, 
where  the  court  says,  however,  that  the  rule 
of  the  civil  law  was  otherwise,  and  that  it 
prevails  in  most  countries  in  continental  Eu- 
rope, and  expresses  wonder  that  a  jurisdic- 
tion so  just  should  never  have  obtained  in 
courts  of  chancery,  which  have  grown  so 
largely  from  that  source. 

'Kentucky. —  Wathen  v.  Chamberlin,  8  Dana 
164;  Turpin  v.  Turpin,  7  J.  J.  Marsh.  33; 
Talbot  V.  Banks,  2  J.  J.  Marsh.  548;  I^Iark- 
ham  V.  Todd,  2  J.  J.  Marsh.  364;  Beall  v. 
Squires,  3  T.  B.  Mon.  372;  Robbins  v.  Holley, 
1  T.  B.  Mon.  191;  Collins  v.  Farquar,  4 
Litt.  153;  Hunt  V.  Martin,  2  Litt.  82;  Brad- 
ley V.  Morgan,  2  A.  K.  Marsh.  369;  Penne- 
baker  v.  Wathan,  2  A.  K.  Marsh.  315. 

Maryland. —  Smith  r.  Washington  Gaslight 
Co.,  31  Md.  12,  100  Am.  Dec.  49. 

Michigan. —  Hendricks  v.  Toole,  29  Mich. 
340;  Flanders  v.  Chamberlain,  2  Mich.  N.  P. 
132. 

Missouri. —  Barnes  r.  McMullins,  78  Mo. 
200;  Field  v.  Oliver,  43  Mo.  200. 

¥c?p  Jcrscii. —  Norton  r.  Sinkhorn,  63  N.  J. 
Eq.  313,  50  Atl.  500  \modifying  61  N.  J.  Eq. 
508,  48  Atl,  822];  Hewitt  r.  Kuhk  25  X.  J. 
Eq.  24,  holding  also  that  the  mere  pondoncy 
of  an  action  out  of  which  a  cross  demand 
may  arise  will  not  confer  the  right  to  an 
equitable  set-oO'. 

Ncin  York.— Vo-nd  r.  Harwood.  139  N.  Y. 
Ill,  34  N.  E.  768;  Spofford  v.  Rowan,  124 
N.  Y.  108,  26  N.  E.  350  (holding  that  sonie- 
ih'w'^,  movo  tl'r.M  the  mere  existence  of  reciji- 
r(H^;il  niid  indt^inMident  demands  is  required  to 
authori'^e  a  set-olV  in  equity  when  not  alhnv- 
{ible  UTuler  the  statute  of  set-off,  and_  that 
circumstances  must  be  sh.own  from  which  it 
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not  of  itself  an  equity,  and  it  becomes  an  equity  only  in  consequence  of  some 
additional  circumstance/^  such  as  the  insolvency,'^  or  non-residence,'^^  of  plaintiff. 
But  it  has  been  held  that  defendant,  in  an  action  at  law,  having  a  separate  demand 
arising  out  of  the  matter  in  controversy  or  consisting  of  an  agreement  so  con- 
nected with  the  claim  in  suit  that  if  performed  it  would  defeat  the  suit,  is  entitled 
to  equitable  relief  even  against  a  solvent  plaintiff. Equity  will  not  vary  an 
express  contract  by  raising  a  presumption  of  mutual  credit. 

b.  Insolvency.  The  insolvency  of  the  party  against  whom  the  set-off  is 
claimed  is,  as  a  broad  general  rule,  held  to  be  such  a  special  equity  as  will  induce 
a  court  of  equity  to  take  jurisdiction  to  allow  the  set-off.      If,  however,  the  alle- 


can  be  inferred  that  one  debt  was  contracted 
on  the  faith  of  the  other,  or  that  tliere  was 
an  agreement  between  the  parties  that  the 
one  should  be  deducted  from  the  other,  or 
some  other  intervening  equity  which  renders 
the  interposition  of  that  court  necessary  for 
the  creditor's  protection)  ;  Elliott  r.  Gibbons, 
30  Barb.  498  lafftrmed  in  31  N.  Y.  67]  ; 
Schermerhorn  v.  Anderson,  2  Barb,  584; 
Cumings  v.  Morris,  3  Bosw.  560  [affirmed 
in  25  N.  Y.  625]  ;  Tone  v.  Brace,  Clarke  503 
[affirmed  in  11  Paige  566];  Wolcott  v.  Sulli- 
van, 1  Edw.  S99  [affirmed  in  6  Paige  117]: 
Green  v.  Storm,  3  Sandf.  Ch.  305. 

North  Carolina. —  Piedmont  Bank  i\  Wil- 
son, 124  N.  C.  561,  32  S.  E.  889;  Biddick  v. 
Moore,  65  N.  C.  382. 

Rhode  Island.—  Bell  v.  Ward,  10  R.  I.  503. 

United  States. —  Dade  v.  Irwin,  2  How.  383, 
11  L.  ed.  308;  U.  S.  Bung  Mfg.  Co.  r.  Arm- 
strong, 34  Fed.  94;  Gordon  v.  Lewis,  10  Fed. 
Cas.  No.  5,614,  2  Sumn.  628  (holding  that 
there  must  be  a  mutual  credit,  founded  on  a 
subsisting  debt  on  the  other  side,  or  an  ex- 
press or  implied  agreement  for  a  set-oflf  of 
mutual  debts)  ;  Greene  v.  Darling,  10  Fed. 
Cas.  No.  5,765,  5  Mason  201;  Howe  v.  Shep- 
pard,  12  Fed.  Cas.  No.  0,773,  2  Sumn.  409; 
Jackson  v.  Robinson,  13  Fed.  Cas.  No.  7,144, 
3  Mason  138. 

England.— Middleton  v.  Pollock,  L.  R.  20 
Eq.  29,  44  L.  J.  Ch.  584,  33  L.  T.  Rep.  N.  S. 
240,  23  Wkly.  Rep.  766;  Rawson  r.  Samuel, 
Cr.  &  Ph.  161,  3  Jur.  947,  10  L.  J.  Ch.  214, 
18  Eng.  Ch.  161,  41  Eng.  Reprint  451; 
Fisher  v.  Baldwin,  11  Hare  352,  45  Eng.  Ch. 
347,  68  Eng.  Reprint  1311;  Stimson  v.  Hall, 
1  H.  &  N.  831,  26  L.  J.  Exch.  212,  5  Wkly. 
Rep.  367;  Whyte  v.  O'Brien,  1  Sim.  &  St. 
551,  1  Eng.  Ch.  551,  57  Eng.  Reprint  218. 

Canada. —  McKelvev  v.  McLean,  34  U.  C. 
Q.  B.  635. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §  9  seq. 

Compare  Burton  v.  Willin,  6  Houst.  (Del.) 
522,  22  Am.  St.  Rep.  363. 

The  existence  of  facts  necessary  to  raise 
the  equity  must  be  affirmatively  shown  by 
a  party  seeking  to  make  a  set-off  in  equity 
beyond  that  given  bv  statute.  LockAvood  v. 
Beckwith,  6  Mich.  168,  72  Am.  Dec.  69. 

77.  Graham  v.  Tilford,  1  Mete.  (Ky.)  112. 

78.  See  infra,  I,  F,  4,  b. 

79.  See  infra,  I,  F.  4,  c. 

80.  Baker  v.  Hawkins,  14  R.  I.  359.  See 
Ix)ckwood  1.\  Beckwith,  6  Mich.  168,  72  Am. 
Dec.  69. 
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81.  Mangle  v.  Stiles,  31  Pa.  St.  72. 

The  condition  of  a  mortgage  lien  cannot 
be  varied  bv  equitable  set-off.  Nolley  v. 
Rogers,  22  Ark.  227. 

82.  Alabama. — •  Campbell  v.  Conner,  78 
Ala.  211  (holding  that  as  witness'  fees  taxed 
as  costs  in  a  civil  suit  are  merged  in  the 
judgment,  and  may  be  collected  under  execu- 
tion for  the  benefit  of  the  witness,  under  the 
code,  section  3140,  a  cross  demand  against 
the  witness  not  being  available  as  a  set-off 
in  an  action  at  law,  may  be  established  as  a 
set-off  in  equity  on  proof  of  the  witness'  in- 
solvency) ;  Malone  V.  Carroll,  33  Ala.  191 
(holding  also  that  when,  in  the  absence  of  all 
indemnity,  complainant  would  be  entitled  to 
the  benefit  of  an  equitable  set-off  set  forth  in 
his  bill,  on  the  ground  of  insolvency,  his  mere 
failure  to  disclose  in  his  bill  that  he  had 
received  partial  indemnity  thereon  cannot 
operate  to  deprive  him  of  all  claim  to  re- 
lief) ;  ^Vl^te  v.  Wiggins,  32  Ala.  424;  Betts 
V.  Gunn,  31  Ala.  219;  Wray  v.  Furniss,  27 
Ala.  471;  Pulliam  v.  Owen,  25  Ala.  492; 
Donelson  V.  Posey,  13  Ala.  752;  Tuscumbia, 
etc.,  R.  Co.  V.  Rhodes,  8  Ala.  206;  French  v. 
Garner,  7  Port.  549. 

Arkansas. —  See  White  v.  Reagan,  32  Ark. 
281. 

California. —  Russell  v.  Conway,  11  Cal. 
93.    But  see  Duff  v.  Hobbs,  19  Cal.  646. 

Colorado. — Plattner  Implement  Co.  V.  Brad- 
ley, 40  Colo.  95,  90  Pac.  86. 

Connecticut. —  Goodwin  v.  Keney,  49  Conn. 
563  (holding  that  insolvency  of  itself  will 
often  raise  an  equity  which  will  justify  tlie 
interference  of  the  court,  even  when  the 
party  desiring  the  set-off  is  himself  petitioner, 
and  it  would  seem  to  have  ■  greater  force 
when  the  party  opposing  it  is  already  in 
court  asking  relief,  and  that  when  a  peti- 
tioner for  foreclosure  was  insolvent  and  re- 
spondent, A^ho  owned  the  equity  of  redemp- 
tion, but  was  not  the  original  mortgagor, 
had  a  claim  against  him  personally,  it  could 
be  set  off  against  the  mortgage  debt)  ;  Pond 
V.  Smith,  4  Conn.  297;  Gaylord  v.  Couch,  5 
Day  223.    See  Bowen  v.  Bowen,  20  Conn.  127. 

District  of  ColumUa. — Fitzgerald  v.  Wiley, 
22  App.  Cas.  329. 

Georgia.— Sanderlin  v.  Willis,  94  Ga.  171, 
21  S.  E.  291;  Barrow  v.  Mallory,  89  Ga.  76, 
14  S.  E.  878;  Maddox  v.  Oxford,  70  Ga.  179 
(holding  that,  in  an  action  by  a  wife  to 
subject  lands  in  which  a  creditor  of  her  hus- 
band had  invested  her  funds  which  he  had 
knowingly  received  in  payment  of  her  bus- 
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gation  of  insolvency  is  not  sustained  by  proof,  equity  will  refuse  to  aid  defendant 


band's  debt,  the  rents  and  profits  of  said  land 
used  for  her  separate  use  are  pleadable  in 
set-ofi'  by  the  creditor,  the  husband  being 
insolvent)  ;  Melson  v.  Dickson,  63  Ga.  682, 
36  Am.  Rep.  128  (holding  that  in  trespass 
quare  clausum  f regit  defendant  may  set  off 
notes  held  by  him  against  plaintiff,  if  the 
latter  is  insolvent,  for  equity  will  alv^ays 
interpose  to  set  off  claims  ex  contractu,  where 
the  creditor  is  about  to  be  mulcted  for  dam- 
ages by  the  insolvent  debtor,  and  under  the 
code  the  party  need  not  go  into  equity,  but 
may  assert  all  equitable  rights  at  law  on  the 
plea  substantially  setting  out  the  facts  neces- 
sary to  be  alleged  in  a  bill). 

Illinois. —  Houston  v.  Maddux,  179  111.  377, 
53  N.  E.  599;  Walker  i\  Doane,  108  111.  236, 
101  111.  628  (holding  that  where  the  rental 
value  of  premises  purchased  at  administra- 
tor's sale,  for  the  time  during  which  they 
were  wrongfully  withheld  from  the  purchaser 
by  the  widow,  was  more  than  the  amount 
due  the  widow  on  her  claim  for  yearly  dower 
payments,  and  she  was  insolvent,  the  pur- 
chaser was  entitled  to  relief  by  equitable  set- 
off of  the  rental  value  and  the  amount  of 
taxes  paid  by  the  purchaser)  ;  Quick  v. 
Lemon,  105  111.  578;  Chicago,  etc.,  R.  Co.  v. 
Field,  86  111.  270;  Hall  v.  Kimball,  77  111. 
161;  Raleigh  v.  Raleigh,  35  111.  512;  Downs 
v.  Jackson,  33  111.  464,  85  Am.  Dec.  289; 
Hinrichsen  v.  Reinback,  27  111.  295 ;  Hahn  v. 
Gates,  102  111.  App.  385;  Smith  v.  Billings, 
62  111.  App.  77. 

Indiana. —  Keightley  v.  Walls,  27  Ind.  384, 
24  Ind.  205,  holding  that,  where  plaintiff 
executed  his  note  to  a  person  who  fraudu- 
lently transferred  it  to  an  insolvent  against 
whom  plaintiff  held  a  judgment  for  an 
amount  greater  than  the  note,  plaintiff  was 
entitled  to  have  the  note  set  off  against  the 
judgment,  and  the  mutual  claims  satisfied  so 
far  as  they  were  equal.  See  Wulschner  v. 
Sells,  87  Ind.  71. 

Iowa. —  Davis  v.  Milburn,  3  Iowa  163. 

Kentucky. —  Forbes  v.  Cooper,  88  Ky.  285, 
11  S.  W.  24,  10  Kv.  L.  Rep.  865;  W^athen  r. 
Chamberlin,  8  Dana  164;  Chamberlin  v. 
Stewart,  6  Dana  32;  Jones  v.  Waggoner,  7 
J.  J.  Marsh.  144;  Patrick  v.  Langston,  5  J.  J. 
Marsh.  653;  Markhara  v.  Todd,  2  J.  J.  Marsh. 
(Ky.)  364;  Robbins  r.  Holley,  1  T.  B.  Mon. 
191^  (holding  also  that  where  the  demand 
against  which  set-off  is  sought  has  been  as- 
signed to  plaintiff,  it  must  be  shown  that  the 
insolvency  occurred  before  the  assignment)  ; 
Hunt  V.  Martin,  2  Litt.  82.  See  Wright  v. 
Swayne,  5  B.  Mon.  441. 

Maryland. —  Willson  v.  Williams,  108  Md. 
522,  70  Atl.  409;  Dubreuil  r.  Gaither,  98 
Md.  541,  56  Atl.  965;  Levy  v.  Steinbach,  43 
Md.  212;  Marshall  v.  Cooper,  43  Md.  46. 

Minnesota.— iMyhomn  v.  Seymour,  53 
Minn.  105,  54  N.  W.  941,  39  Am.  St.  Rep. 
579.  ^ 

Mis.^ouri. —  Barnes  v.  McMullins,  78  Mo. 
260;  Field  r.  Oliver,  43  Mo.  200.  See  Mort- 
land  V.  Hoi  ton,  44  Mo.  58. 

^Ve6ras/ca.— Richardson  v.  Doty,  44  Nebr. 


73,  62  N.  W.  254;  Wilbur  v.  Jeep,  37  Nebr. 
604,  50  N".  W.  198;  Thrall  v.  Omaha  Hotel 
Co.,  5  Nebr.  295,  25  Am.  Rep.  488. 

Nevada. —  Foulks  v.  Rhodes,  12  Nev.  225. 

New  Jersey. — Trotter  v.  Heckscher,  40  N.  J. 
Eq.  612,  4  Atl.  83. 

Neio  York.—  Newton  v.  Lee,  139  N.  Y.  332, 
34  N.  E.  905;  Richards  v.  La  Tourette,  119 
N.  Y.  54,  23  N.  E.  531;  Rothschild  v.  Mack, 
115  N.  Y.  1,  21  N.  E.  726;  Bradley  v.  Angel, 
3  N.  Y.  475 ;  Shipman  v.  Lansing,  25  Hun 
290;  Ives  v.  Miller,  10  Barb.  196;  Ainslie  v. 
Boynton,  2  Barb.  258;  Cumings  v.  Morris,  3 
Bosw.  560  [affirmed  in  25  N.  Y.  625];  Keep 
V.  Lord,  2  Duer  78;  Schieffelin  r.  Hawkins,  1 
Daly  289;  Simson  v.  Hart,  14  Johns.  63 
(holding  that  insolvency  constitutes  a  suffi- 
cient equity  to  entitle  a  party,  who  is  a 
creditor  upon  a  joint  judgment,  to  set  off 
that  judgment  against  a  separate  judgment 
debt  due  by  him  to  one  of  the  joint  judgment 
debtors,  both  of  the  latter  being  insolvent)  ; 
Knapp  V.  Burnham,  11  Paige  330;  Gay  v. 
Gay,  10  Paige  369;  Irving  v.  De  Kay,  10 
Paige  319;  Sutphen  v.  Fowler,  9  Paige  280 
(holding  that  where  on  a  sale  of  land  the 
vendee  paid  to  the  vendor  a  sum  to  be  ex- 
pended in.  the  purchase  of  an  adjoining  lot 
for  the  benefit  of  the  vendee,  and  the  vendor 
died  without  having  conveyed  the  land  or 
applied  the  sum  to  the  purpose  for  which  it 
was  received  and  without  leaving  personal 
estate  sufficient  to  pay  his  debts,  on  a  bill 
against  the  heir  of  the  vendor  for  specific 
performance  of  the  contract  to  convey,  the 
vendee  could  set  off  the  sum  given  the  vendor 
against  the  balance  due  on  the  contract  to 
convey)  ;  Lindsay  v.  Jackson,  2  Paige  581. 
See  Mollan  v.  Griffith,  3  Paige  402. 

North  Carolina. — Smith  v.  Smith,  79  N.  C. 
455,  holding  that  an  executor's  equity  to 
compel  a  legatee  to  refund  the  legacy  to  pay 
debts  is  a  good  counter-claim  to  a  demand 
against  the  estate  arising  from  the  note 
against  the  testator  assigned  to  such  legatee, 
there  being  no  other  assets  of  the  estate  with 
which  to  pay  the  note. 

North  Dakota. —  See  Braithwaite  i'.  Akin, 
3  N.  D.  365,  56  N.  W.  133. 

Ohio. —  Armstrong  v.  Law,  11  Ohio  Dec. 
(Reprint)  461,  27  Cine.  L.  Bui.  100,  holding 
that  where  a  bank  to  which  a  subscriber  to 
an  increase  to  its  capital  stock  has  paid 
money  on  account  of  such  subscription  be- 
comes insolvent,  it  is  not  necessary  for  such 
insolvent  to  make  a  demand  on  the  bank  for 
a  repayment  of  the  shut  paid  by  him  on  ac- 
count of  his  subscri]itioii.  but  ho  can  sot  up 
such  payment  as  a  conntcr-claiiii  to  an  action 
by  the  "receiver  of  tlie  bank  against  him  on 
his  note. 

Oregon. — Mitchell  r.  Ilolman,  30  Oreg.  280, 
47  Pa'c.  016. 

Pcmisi/Iraiiia. —  Lowman's  Appeal.  3  Watt.^ 
&  S.  340. 

Tcr,)ia'isrc. —  Parker  r.  Britt,  4  Heisk.  243; 
Catron  r.  Cross.  3  Heisk.  584;  Brazelton  v. 
Brooks,  2  Head  194;  Hough  r.  Chaffin,  4 
Sneed    238;    Howe    Sewing    IMach.    Co.  v. 
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and  will  not  grant  the  set-off  sought;  and  there  are  some  very  well  considered 
cases  which  hold  that  mere  insolvency  alone  does  not  constitute  a  ground  for 
the  interference  of  the  court,  and  that  some  further  equity  must  exist  in  order 
to  induce  an  equity  court  to  act/* 


Zachary,  2  Tenn.  Ch.  478;  Cohen  ,  i;.  Whit- 
man, 1  Tenn.  Ch.  269;  Gregory  v.  Hasbrook, 
1  Tenn.  Ch.  218. 

Texas. —  Duncan  v.  Magette,  25  Tex.  245 ; 
Castro  V.  Gentilev,  11  Tex.  28;  Fleming  v. 
Stansell,  13  Tex."  Civ.  App.  558,  36  S.  W. 
504,  holding  that,  in  the  Texas  blended  sys- 
tem of  law  and  equity,  the  court  will,  in  a 
statutory  action  for  the  trial  of  the  right  to 
personal  property,  apply  the  equity  rule  with 
regard  to  an  insolvent  non-resident. 

Vermont.— ^mifh  v.  McDonald,  56  Vt.  305 
(holding  that  where  a  mortgagor  brought  an 
action  for  the  recovery  of  usurious  interest 
paid  on  the  loan  to  one  of  the  two  joint 
mortgagees,  a  bill  in  equity  would  lie  to 
compel  the  excess  of  the  debt  over  the  value 
of  the  property  mortgaged  after  foreclosure 
to  be  applied  as  an  equitable  set-off,  the 
mortgagor  being  insolvent)  ;  Blake  v.  Lang- 
don,  19  Vt.  485,  47  Am.  Dec.  701. 

Virginia. —  Childress  v.  Jordan,  107  Va. 
275,  58  S.  E.  563;  Feazle  v.  Dillard,  5  Leigh 
30,  holding  that  a  bond  not  yet  due  may  be 
the  subject  of  set-off  in  equity  if  insolvency 
intervenes.  See  Stimmel  v.  Benthall,  108 
Va.  141,  60  S.  E.  765. 

West  Virginia. —  Fp^rland  V.  Wood,  35 
W.  Va.  458,  14  S.  E.  140. 

Wisconsin. —  Smith  v.  Dickinson,  100  Wis. 
574,  76  N.  W,  766, 

United  States. —  North  Chicago  Rolling- 
Mill  Co.  V.  St.  Louis  Oil,  etc.,  Co.,  152  U.  S. 
596,  14  S.  Ct.  710,  38  L.  ed.  565;  Dewev  v. 
West  Fairmont  Gas  Coal  Co.,  123  U.  S.  329, 
8  S.  Ct.  148,  31  L.  ed.  179;  Schuler  v.  Israel, 
120  U.  S.  506,  7  S.  Ct.  648,  30  L.  ed.  707; 
Leeds  v.  Marine  Ins.  Co.,  6  WHieat.  565,  5 
L.  ed.  332.  See  Dade  v.  Irwin,  2  How. 
383,  11  L.  ed.  308. 

England. — 'Ex  p.  Stephens,  11  Ves.  Jr.  24, 
8  Rev.  Eep.  75,  32  Eng.  Reprint  996. 

See  43  Cent.  Dig.  tit.  "  Set- Off  and  Coun- 
ter-Claim," §  11. 

V7here  insolvency  is  alleged  rather  as  a  rea- 
son for  castigation  than  as  an  equitable 
ground  of  relief,  equity  will  not  intervene. 
Hart  i\  Davis,  21  Tex.  411. 

83.  Houston  v.  Maddux,  179  111.  377,  53 
K  E.  599;  Wright  v.  Swayne,  5  B.  Mon. 
(Kv.)  441;  Bunting  v.  Cochran,  99  Va.  558. 
39  "S.  E.  229 ;  Farland  v.  Wood,  35  W.  Va. 
458,  14  S.  E.  140  (holding  that,  when  insol- 
vency is  the  only  ground  for  equitable  inter- 
ference and  plaintiff  fails  to  prove  the 
insolvency,  an  injunction  in  aid  of  a  set-off 
will  be  dissolved)  ;  Smith  v.  Dickinson,  100 
Wis.  574,  76  N.  W.  766. 

84.  Michigan. —  Hale  Holmes,  8  Mich. 
37  (holding  also  that  equity  will  not  compel 
a  vendor  to  receive  his  own  paper  on  the 
contract  of  sale  when  he  had  not  agreed  to 
do  so,  and  the  purchaser  has  not  bound  him- 
self to  take  and  pay  for  the  property,  nor 
will  it  compel  a  set-off  of  the  vendor's  debt 

[I,  F,  4,  b] 


on  th^  contract  of  sale  since  there  is  no  con- 
tract on  the  part  of  the  purchaser  against 
which  to  allow  it)  ;  Lockwood  v.  Beckwith, 
6  Mich.  168,  72  Am.  Dec.  69. 

'New  York. —  Keep  v.  Law,  2  Duer  78,  hold- 
ing that  the  mere  fact  of  insolvency  of  one 
of  the  parties  does  not  of  itself  raise  an 
equity  of  set-off,  although  it  is  a  circum- 
stance which,  in  connection  with  mutual 
credit,  will  justify  such  set-off,  and  that, 
although  there  is  much  doubt  thrown  over 
this  branch  of  the  law  and  conflict  of  au- 
thority, the  true  rule  seems  to  be  that  the 
debt  must  have  existed  as  a  mutual  credit 
at  the  time  of  the  insolvent's  assignment,  and 
that  where  two  persons  are  indebted  to  each 
other  on  disconnected  claims  and  one  becom.es 
insolvent,  the  solvent  party  cannot  maintain 
a  suit  for  that  cause  alone  to  compel  an 
equitable  set-off  before  the  debt  owing  by  the 
insolvent  becomes  due. 

'North  Carolina. —  Riddick  v.  Moore,  65 
IST.  C.  382,  where  the  court  says  that  it  is  of 
the  opinion  that  the  preponderance  of  au- 
thority is  decidedly  against  the  idea  that 
insolvency  can  constitute  a  ground  of  equity, 
and  that  in  all  of  the  cases  in  which  the 
allegation  is  made,  with  one  or  two  excep- 
tions, there  is  some  distinct  equity,  and  the 
insolvency  of  the  other  party  is  relied  on 
only  as  a  make-weight,  and  by  way  of 
troubling  the  court. 

'United  States. —  Gordon  v.  Lewis,  10  Fed. 
Cas.  No.  5,614,  2  Sumn.  628;  Howe  v.  Shep- 
pard,  12  Fed.  Cas.  No.  6,773,  2  Sumn.  409, 
where,  after  an  exhaustive  discussion  of  the 
subject  and  a  comparison  of  leading  English 
and  American  cases,  Judge  Story  held  that  a 
court  of  equity  would  not  entertain  a  set-off 
of  a  separate  debt  of  one  partner  against  a 
joint  debt  due  to  the  partnership  upon  the 
mere  ground  of  the  insolvency  of  that  part- 
ner, for  it  must  necessarily  involve  a  settle- 
ment of  all  the  partnership  debts  and  an  as- 
certainment of  all  the  partnership  equity 
before  any  relief  could  be  given,  and  added, 
by  way  of  dictum  that  even  in  a  case  of 
mutual  debts  in  the  same  right,  as  for  ex- 
ample, mutual  joint  debts  or  mutual  separate 
debts,  although  natural  equity  seems  per- 
suasively to  urge  such  a  set-off,  in  such  a 
case,  for  otherwise  the  insolvent  party  might 
recover  his  whole  debt  and  the  other  party 
might  recover  a  dividend  only,  or  indeed 
nothing  at  all,  nevertheless  there  was  grave 
reason  to  doubt,  even  in  such  a  case,  whether 
the  courts  of  equity  in  England  ever  admitted 
a  set-off  upon  the  mere  fact  of  insolvency. 

England'.— IM^'ho^)  v.  Church,  3  Atk.  691, 
26  Eng.  Reprint  1197,  2  Ves.  100,  371,  28 
Eng.  Reprint  66,  238;  Ex  p.  Prescot,  1  Atk. 
230,  26  Eng.  Reprint  147;  Ex  p.  Twogood,  ' 
11  Ves.  Jr.  517,  32  Eng.  Reprint  1189. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §  11  seq. 
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e.  Non-Residence.  The  non-residence  of  a  party  against  whom  a  set-off  is 
claimed  is  generally  broadly  stated  to  be  a  sufficient  ground  for  equitable  inter- 
ference to  allow  the  set-off;  but  in  some  cases  it  is  held  that  the  mere  fact  of 
non  residence  unaccompanied  by  any  other  equitable  condition  is  insufficient  to 
warrant  the  appheation  of  the  doctrine  of  equitable  set-off. 

5,  Stale,  Fraudulent,  or  Procrastinative  Cross  Demands.  Equity  will  not 
allow  an  offset  which  would  work  against  equity,  and  thus  will  not  interfere 
to  allow  a  set-off  where  the  claim  sought  to  be  set  off  is  stale  or  clouded  with 
presumptions  unfavorable  to  its  original  foundation  or  present  validity, or  is 
based  uponfraud/^  or  if  it  is  interposed  merely  for  the  evident  purpose  of  causing 


85.  Co Zorac^o.— Plattner  Implement  Co.  v. 
Bradley,  40  Colo.  95,  90  Pac.  86,  holding  that 
where  a  non-resident  on  whom  service  of 
process  in  an  independent  action  cannot  be 
had  within  the  jurisdiction  in  which  he  is 
attempting  to  enforce  a  judgment  obtained 
in  a  foreign  jurisdiction,  equity  will  permit 
the  judgment  debtor  to  set  off  claims  for  un- 
liquidated damages  for  defective  goods  sold 
by  the  judgment  creditor  to  the  debtor,  but 
that  in  an  action  by  a  foreign  corporation 
against  a  domestic  corporation  on  a  foreign 
judgment  where  it  appeared  that  the  foreign 
corporation  has  complied  with  the  laws  pre- 
scribing when  a  corporation  may  transact 
business,  and  that  it  has  paid  its  license 
taxes,  and  that  it  has  an  agent  within  the 
state  upon  whom  service  in  an  action  against 
the  corporation  could  be  made,  such  a  set-off 
could  not  be  allowed. 

District  of  Columbia. — Fitzgerald  v.  Wiley, 
22  App.  Cas.  329. 

Georgia. —  Barrow  t\  Mallory,  89  Ga.  76, 
14  S.  E.  878. 

Illinois. —  Quick  v.  Lemon,  105  111.  578, 
cross  bill  by  a  corporation  against  a  non-resi- 
dent creditor. 

loioa. —  Davis  v.  Milburn,  3  Iowa  163. 

Kentucky. —  Forbes  v.  Cooper,  88  Ky.  285, 
11  S.  W.  24,  10  Ky.  L.  Rep.  865;  Wallenstein 
V.  Selizman,  7  Bush  175;  Moss  v.  Rowland,  1 
Duv.  321  (holding  that  a  claim  for  usurious 
interest  paid  by  defendant  to  plaintiff  is 
available  as  a  set-off  against  the  judgment 
recovered  by  plaintiff  on  the  debt  on  which 
such  interest  was  paid,  in  case  the  judgment 
plaintiff  subsequent  to  the  rendition  of  the 
judgment  becomes  a  non-resident  of  the 
state);  Taylor  v.  Stowell,  4  Mete.  175;  Car- 
son V.  Carson,  2  Mete.  96  (holding  that  a 
party  against  whom  a  proceeding  is  insti- 
tuted to  compel  a  restitution  of  money  that 
had  been  collected  on  a  judgment,  which  was 
afterward  reversed  can  defeat  a  recovery  by 
making  it  appear  that  lie  has  a  demand 
against  the  claimant,  a  non-resident,  fully 
equal  in  amount  to  the  sum  which  was  col- 
lected under  the  judgment,  and  which  he  is 
called  upon  to  refund)  ;  Wathen  v.  Chamber- 
lin,  8  Dana  164;  Markham  v.  Todd,  2  J.  J. 
Marsh.  364;  Bobbins  v.  Holley,  1  T.  B.  Mon. 
191  (holding  also  that  where  the  demand 
against  which  the  set-off  is  prayed  has  been 
assigned,  it  must  appear  that  the  removal 
from  the  state  occurred  before  the  assign- 
ment).   See  Wright  v.  Swayne,  5  B.  Mon.  441. 

Missouri. —  Barns  v.  McMullins,  78  Mo. 
260. 
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New  J  ersey. — ■  Trotter  v.  Heckscher,  40 
N.  J.  Eq.  612,  4  Atl.  83. 

Tennessee. —  Edminson  V.  Baxter,  4  Hayw. 
112,  9  Am.  Dec.  751;  G-regory  v.  Hasbrook,  1 
Tenn.  Ch.  218. 

Texas. —  Fleming  v.  Stansell,  13  Tex.  Civ. 
App.  558,  36  S.  W.  504. 

United  States. —  North  Chicago  Rolling-Mill 
Co.  V.  St.  Louis  Ore,  etc.,  Co.,  152  U.  S.  596, 
14  S.  Ct.  710,  38  L.  ed.  565;  Brown  V.  Pe- 
gram,  149  Fed.  515. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  11. 

In  Wisconsin,  by  Rev.  St.  §  2656,  subd.  3, 
in  an  action  where  a  non-resident  is  plaintiff, 
defendant  is  allowed  to  set  up  by  way  of 
counter-claim  any  cause  of  action  he  may 
have  against  such  non-resident,  regardless  of 
the  nature  of  plaintiff's  cause  of  action. 
Pha3nix  Mut.  L.  Ins,  Co.  v.  Walrath,  53  Wis. 
669,  10  N.  W.  151. 

86.  Ingram  v.  Jordan,  55  Ga.  356  (holding 
that  the  mere  fact  that  plaintiff  is  a  citizen 
of  another  state  is  insufficient,  as  he  may  re- 
side in  the  state  in  which  suit  is  brought 
in  a  way  to  be  sued  or  have  property  then 
accessible  to  legal  process)  ;  Smith  v.  Wash- 
ington Gaslight  Co.,  31  Md.  12,  100  Am.  Dec. 
49;  Beall  v.  Brown,  7  Md.  393  (holding  that 
where  a  non-resident  plaintiff  sues  and  re- 
covers judgment  in  the  state,  and  defendant 
has  a  cross  action  at  law  upon  a  warranty 
growing  out  of  the  sam.e  transaction,  the  mere 
fact  that  plaintiff  is  a  non-resident  and  will 
not  consent  to  be  sued  in  the  state  does  not 
give  a  court  of  equity  jurisdiction  to  restrain 
the  execution  of  the  judgment  until  plaintiff 
will  come  into  the  state  and  consent  to  be 
sued  there)  ;  Tone  v.  Brace,  8  Paige  (N.  Y.) 
597;  Murray  v.  Toland,  3  Johns.  Ch.  (ISL  Y.) 
569;  Braithwaite  v.  Akin,  3  D.  365,  56 
N.  W.  133  (holding  that  the  mere  incon- 
venience of  being  compelled  to  resort  to  a 
foreign  jurisdiction  is  not  sufficient  to  call 
into  operation  equitable  jurisdiction). 

87.  Crowninshield  r.  Robinson,  6  Fed.  Cas. 
No.  3,451,  1  Mason  93. 

88.  Dade  v.  Irwin,  2  How.  (U.  S.)  383,  11 
L.  ed.  308. 

89.  Matthews  v.  Weiler,  57  Ark.  006,  22 
S.  W.  569,  holding  that  damages  arising  from 
plaintiff's  breach  of  a  contrnct  to  furnish  de- 
fendant with  a  specific  kind  of  merchandise 
are  not  available  by  way  of  equitable  coun- 
ter-claim in  an  action  for  t1ie  price  of  other 
merchandise  obtained  by  defendant  several 
months  later,  without  any  intention  to  pay 
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delay  but  on  the  contrary  may  restrain  a  set-off  at  lav/  when  to  allow  it 
would  be  against  equitable  principles. 

G.  Confusion  of  Terms.  The  technical  distinctions  between  the  several 
kinds  of  cross  demands,  such  as  recoupment,  set-off,  counter-claim,  and  the  like, 
are  sometimes  lost  sight  of  by  the  courts,  which  often  use  the  terms  interchange- 
ably without  regard  to  their  technical  meaning,  which  results  in  a  confusion  of 
terms  which  can  be  elucidated  only  by  a  close  reading  of  the  facts  and  pleadings 
in  the  cases  decided.  Thus  the  terms  set-off"  and  "counter-claim"  are  some- 
times used  interchangeably  in  a  generic  sense, as  are  similarly  "  counter-claim"  and 
"recoupment,"  "recoupment"  and  "set-off,"  "set-off'  and  "reconvention,"^^ 
"reconvention"  and  "compensation," and  "compensation"  and  ^set-off."  ®^ 

H.  The  Remedies  Compared  —  1,  Counter-claim  and  Recoupment.  Coun- 
ter-claim is  distinguishable  from  recoupment  in  that  it  is  a  purely  statutory  rem- 
edy, while  recoupment  is  a  development  of  the  common  law,^^  and  while  in  the 
case  of  a  counter-claim  defendant  can  recover  an  excess  of  his  claim  over  plaintiff's, 
recoupment  is  limited  to  the  amount  of  plaintiff's  demand  and  will  not  authorize 
a  judgment  in  defendant's  favor  for  an  excess;  ^  but  with  these  qualifications 


for  tJiem,  and  for  tlie  avowed  purpose  of  get- 
ting even  with  plaintiff. 

90.  Atterbury  v.  Jarvie,  2  H.  &  N.  114,  26 
L.  J.  Exch.  178. 

91.  Higgs  V.  Northern  Assam  Tea  Co.,  L.  R. 
4  Exch.  3S7,  38  L.  J.  Exch.  233,  17  Wkly. 
Rep.  1125;  Wilson  v.  Gabriel,  4  B.  &  S.  243, 
8  L.  T.  Rep.  N.  S.  502,  11  Wkly.  Rep.  803, 
116  E.  C.  L.  243,  where  the  court  deprived 
defendant  of  his  set-off. 

92.  See  Bowen  v.  Snell,  9  Ala.  481 ;  Farrow 
r.  Flatt,  61  111.  App.  118;  Moore  v.  Newland, 
90  Ind.  409;  Burch  v.  State,  4  Gill  &  J.  (Md.) 
444;  McGraw  v.  Pettibone,  10  Mich.  530; 
McCuin  V.  Frazier,  38  Mo.  App.  63;  Clapp 
V.  Wright,  21  Hun  (N.  Y.)  240;  Newell  r. 
Salmons,  22  Barb.  (N.  Y.)  647;  Van  Dyck 
V.  McQuade,  45  N.  Y.  Super.  Ct.  620  [affirm- 
ing 57  How.  Pr.  62] ;  Wood  v.  Davis,  15  N.  Y. 
Suppl.  554;  Kilpatrick  v.  Dean,  3  N.  Y. 
Suppl.  60;  Belknap  r.  Mclntyre,  2  Abb.  Pr. 
(N.  Y.)  366;  Parsons  v.  Nash,  8  How.  Pr. 
(N.  Y.)  454;  Merritt  Milling  Co.  v.  Finlay, 
110  N.  C.  411,  15  S.  E.  4  (where  the  phrase 
"set-off  bv  way  of  counter-claim"  is  used)  ; 
Street  i;.  "Bryan,  65  N.  C.  619;  Russell  v. 
Miller,  54  Pa.  St.  154;  Scott  v.  Mexican  Nat. 
R.  Co.,  (Tex.  App.  1892)  18  S.  W.  137  (where 
set-off,  counter-claim,  and  reconvention  are 
used  interchangeably)  ;  Atwater  v.  Schenck,  9 
Wis.  160;  Dushaner.  Benedict,  120  U.  S.  630, 
7  S.  Ct.  696,  30  L.  ed.  810;  Dexter  v.  Say- 
ward,  51  Fed.  729;  Whitaker  v.  Pope,  29  Fed. 
Cas.  No.  17,528,  2  Woods  463. 

93.  See  Hook  r.  White,  36  Cal.  299; 
Streeter  v.  Streeter,  43  111.  155;  Slayback  v. 
Jones,  9  Ind.  470,  472  (where  the  court  said: 
"  Want  and  failure  of  consideration,  breach 
of  warranty,  fraud,  payment,  set-off,  and  re- 
coupment, have  heretofore  been  familiar  to 
the  profession  —  the  latter,  however,  the  least 
so.  Yet  it  is  a  common-law  term  and  de- 
fense. ...  It  was  called,  also,  counter- 
claim. Indeed,  in  attempting  to  define  it, 
writers  and  judges  have  said  it  was  a  coun- 
ter-claim. Such  was  the  use  and  definition 
of  the  term  in  the  Report  of  decisions  in 
this  state.    .    .    .    They  seemed  to  run  to- 
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gether.  A  counter-claim  was  the  pleading 
under  which  a  recoupment  was  had  " )  ;  Baker 
■V.  Morehouse,  48  Mich.  334,  12  N.  W.  170 
(where  the  expression  is  used  "counter-claim 
by  way  of  recoupment " )  ;  Peabody  v. 
Bloom.er,  3  Abb.  Pr.  (N.  Y.)  353;  Rush  v. 
Kansas  City  First  Nat.  Bank,  71  Fed.  102, 
17  C.  C.  A.  627. 

94.  See  Stockton  Sav.,  etc.,  Soc.  v.  Gid- 
dings,  96  Cal.  84,  30  Pac.  1016,  31  Am.  St. 
Rep.  181,  21  L.  R.  A.  406;  McLean  v.  Mc- 
Lean, 1  Conn.  397 ;  Burroughs  v.  Clancey,  53 
111.  30;  Hartshorn  v.  Kinsman,  16  111.  App. 
555  (where  the  court  say  that  the  conflict  in 
the  cases  relating  to  the  remedy  is  more  ap- 
parent than  real,  and  arises  from  some  un- 
guarded expressions  where  the  distinction  be- 
tween set-off  and  recoupment  seems  to  have 
been  ignored  and  the  term  used  synony- 
mously) ;  Haddix  v.  Wilson,  3  Bush  (Ky.) 
523  (where  the  phrase  "recouped  by  a  set- 
off" is  used)  ;  Warfield  v.  Booth,  33  Md.  63; 
Fuller  V.  Parrish,  3  Mich.  211;  Jones  v. 
Moore,  42  Mo.  413;  Cole  f.  Colburn,  61  N.  H. 
499;  Price  v.  Reynolds,  39  N.  J.  L.  171 
(where  the  court  in  speaking  of  recoupment, 
which  was  a.  common-law  remedy  (see  supra, 
I,  A),  said  that  the  doctrine  of  recoupment 
was  unknown  to  the  common  law  and  existed 
in  New  Jersey  only  by  virtue  of  the  Practice 
Act.  The  court  evidently  was  alluding  to  set- 
off, which  exactly  fills  the  description  given 
( see  supra,  I,  B )  ;  Peabody  v.  Beach,  6  Duer 
(N.  Y.)  53;  Peabody  v.  Bloomer,  5  Duer 
(N.  Y.)  678;  Hall's  Appeal,  40  Pa.  St.  409; 
Riley  v.  Carter,  3  Humphr.  (Tenn.)  230 
(where  set-off  is  spoken  of  as  "at  common- 
law,"  where  in  fact  it  was  unknown  (see 
supra,  I,  B)  while  what  was  really  meant 
was  recoupment) . 

95.  See  Lee  v.  Wilkins,  1  Tex.  Unrep.  Cas. 
287. 

96.  See  Godbold  v.  Harrison,  McGloin 
(La.)  31,  34. 

97.  Holliman  v.  Rogers,  6  Tex.  91. 

98.  See  supra,  I,  C. 

99.  See  supra,  I,  A. 

1.  Hurst  V.  Everett,  91  N.  C.  399;  Raisin 
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recoupment  and  counter-claim  operate  somewhat  similarly,  when  the  matter  to 
be  recouped  arose  out  of  the  contract  set  forth  in  the  complaint  as  the  foundation 
of  plaintiff's  action.^ 

2.  Recoupment  and  Set-Off.  Recoupment  and  set-off  aro  distinguished  from 
each  other  in  several  essential  particulars:  Recoupment  is  a  remedy  of  common- 
law  origin,^  while  set-off  is  wholly  a  creation  of  statute;  ^  recoupment  is  allowed 
for  torts,''  and  in  actions  for  torts,®  while  as  a  general  rule  set-off  is  allowed  neither 
for  torts,  ^  nor  in  actions  for  torts ;  ^  in  recoupment  the  damages  claimed  by  defend- 
ant must  flow  from  the  same  contract  as  that  rehed  on  by  plaintiff,  or  must  grow 
out  of  the  same  transaction  as  that  on  which  plaintiff's  cause  of  action  is  founded, 
wliile  in  set-off  defendant  may  base  his  claim  on  matters  extrinsic  to  plaintiff's 
cause  of  action;  ^  in  recoupment  defendant  may  recoup  only  to  the  extent  of 
plaintiff's  claim,  but  in  set-off  he  may  recover  any  excess  in  his  favor;  in  recoup- 
ment the  damages  may  be  unliquidated  while  only  liquidated  damages  or  those 
capable  of  being  ascertained  by  mere  calculation  may  be  set  off ;  "  and  finally, 
set-off  must  be  specially  pleaded,  v/hile  recoupment  need  not  be.^^ 

3.  Set-Off  and  Compensation.  Set-off  resembles  compensation,^^  with,  how- 
ever, this  material  difference;  that  in  the  former  the  debts  are  not  in  themselves 
and  of  right  balanced  and  extinguished,^^  and  that  defendant  is  not  obliged  to 
avail  himself  of  his  right  of  set-off  but  may  at  his  option  pay,  or  on  other  grounds 
contest  the  one  debt,  and  bring  a  separate  action  for  the  other/'^  while  in  com- 
pensation the  debts  extinguish  each  other  to  the  amounts  respectively  due,  by 
mere  operation  of  law.^® 


V.  Thomas,  88  N.  C.  148 ;  Francis  v.  Edwards, 
77  N.  C.  271.    And  see  infra,  VII,  A,  4. 

2.  McGregor  v.  Auld,  83  Wis.  539,  53  N.  W. 
845. 

3.  Milburn  v.  Guyther,  8  Gill  (Md.)  92, 
50  Am.  Dec.  681;  Ward  v.  Fellers,  3  Midi. 
281;  Myers  i\  Estell,  47  Miss.  4.  A„d  see 
supra,  I,  A. 

4.  See  supra,  I,  B. 

5.  See  irifra,  VI,  J,  1. 

6.  See  infra,  V,  E,  1. 

7.  See  infra,  VI,  J,  2. 

8.  See  infra,  V,  E,  2. 

9.  Alahama. —  Washington  r.  Timberlake, 
74  Ala.  259;  Rosser  v.  Bunn,  66  Ala.  89. 

Arkansas. — ^  Robinson  v.  Mace,  16  Ark.  97; 
Wheat  V.  Dotson,  12  Ark.  699. 

California. —  St.  Louis  Nat.  Bank  V.  Gay, 
101  Cal.  286,  35  Pac.  876. 

Georgia. —  Fontaine  v.  Baxley,  90  Ga.  416, 
17  S.  E.  1015,  holding,  however,  that  in 
•Georgia  the  dilTerenoe  between  recoupment 
and  set-off  is  no  longer  of  much  importance, 
because,  although  the  code,  section  2909,  de- 
fines recoupment,  and  the  next  section  distin- 
guishes it  from  set-off,  and  the  scheme  of  the 
code  is  to  recoup  where  both  parties  rely  on 
the  same  contract,  and  set-off  where  they  urge 
different  contracts,  inasmuch  as  unliquidated 
damages  resulting  from  breach  of  contract 
may,  under  the  code,  be  set-off  the  same  as 
liquidated  damages,  there  is  no  longer  any 
Bubstantial  difference  between  recoupment 
and  set-off  which  requires  to  be  noticed  in 
pleading. 

lUinois.^Stow  v.  Yarwood,  14  111.  424. 

Indiana. —  Standlev  v.  Northwestern  Mut. 
L.  Ins.  Co.,  95  Ind.  254. 

Kentucky.—  Trabue  r.  Harris,  1  Mete.  597. 

Maryland.—  Milburn  v.  Guyther,  8  Gill  92, 
50  Am.  Dec.  €)81. 


MicJiigan. —  Ward  v.  Fellers,  3  Mich.  281. 

Mississippi. —  Raymond  v.  State,  54  Miss. 
562,  28  Am.  Rep.  382;  Myers  v.  Estell,  47 
Miss.  4. 

Worth  Carolina. — Hurst  v.  Everett,  91  N.  C. 
399. 

Tennessee. —  Nashville,  etc.,  R.  Co.  v.  Chum- 
ley,  6  Heisk.  325. 

West  Virginia. —  Baltimore,  etc.,  R.  Co.  v. 
Jameson,  13  W.  Va.  833,  31  Am.  Rep.  775. 

Wisconsin. —  Rockwell  v.  Daniels,  4  Wis. 
432. 

And  see  infra,  VI,  C,  2. 

10.  Brunson  v.  Martin,  17  Ark.  270; 
Waterman  v.  Clark,  76  111.  428;  Streeter  v. 
Streeter,  43  111.  155;  Stow  v.  Yarwood,  14 
111.  424;  Batterman  v.  Pierce,  3  Hill  (N.  Y.) 
171.    And  see  infra,  VII,  A,  4. 

11.  Alabama. — •  Hatchett  v.  Gibson,  13  Ala. 
587. 

Arkansas. —  Robinson  v.  Mace,  16  Ark.  97; 
Wheat  V.  Dotson,  12  Ark.  699. 

Michigan. —  Ward  r.  Fellers.  3  Mich.  281. 

Mississippi. —  Myers  v.  Estell,  47  Miss.  4. 

JVcic  Jersey. —  Parker  v.  Harrtt,  32  N.  J. 
Eq.  225  [affirmed  in  32  N.  J.  Eq.  844]. 

NeiD  York. —  Batterman  v.  Pierce,  3  Hill 
171. 

Tennessee. — Nashville,  etc.,  R.  Co.  v.  Chum- 
ley,  6  Heisk.  325. 

West  Virginia. —  Baltimore,  etc..  R.  Co.  v. 
Jameson,  13  W.  Va.  833,  31  Am.  Rep.  775. 

And  see  infra,  VI,  T,  3. 

12.  Milburn  v.  Guyther,  8  Gill  (Md.)  92, 
50  Am.  Dec.  681.  And  see,  generally,  Plead- 
ing, 31  Cyc.  221. 

13.  See  supra,  T,  E. 

14.  See  infra,  VTI,  A. 

15.  See  infra,  VII,  A. 

16.  Brown  v.  Montgomerv,  19  Tex.  Civ. 
App.  548,  47  S.  W.  803^ 
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4.  Set-Off,  Counter-claim,  and  Defense  Distinguished.  A  set-off,  strictly 
speaking,  is  not  a  defense  to  the  action  in  which  it  may  be  filed/'  and  when  plain- 
tiff's claim  has  been  wholly  satisfied  by  a  set-off  he  has  not  been  defeated  by  a 
defense,  but  rather  has  been  paid  by  the  extinguishment  of  claims  against  him 
to  an  equal  amount. Nor  is  a  counter-claim  a  defense;  and  placing  a  defense 
on  the  one  side,  and  counter-claim  and  set-off  on  the  other,  they  will  be  readily 
distinguishable  by  the  consideration  that  while  the  former  merely  precludes,  or 
resists,  any  recovery  on  the  part  of  plaintiff,  the  latter  are  in  the  nature  of  cross 
demands,  and  admit  of  a  recovery  in  the  action  by  defendant  against  plaintiff 
Some  cases  lay  down  the  rule  that  in  the  absence  of  an  averment  in  the  answer 
that  matter  is  pleaded  as  a  counter-claim,  and  of  a  prayer  for  appropriate  relief, 
the  answer  will  be  deemed  to  set  up  a  defense  and  not  a  counter-claim.^^ 

I.  Object  of  the  Remedies.  The  several  forms  of  cross  demand,  such  as 
recoupment,  set-off,  counter-claim,  and  the  like,  are  similar,  in  that  their  common 
object  is  by  allowing  the  entire  controversy  between  the  parties  to  be  litigated 
and  finally  determined  in  one  action,  to  advance  justice  by  preventing  circuity 
of  action  and  suppressing  multiplicity  of  Utigation,^^  wherever  this  can  be  done 


17.  Kennedy  v.  Richardson,  70  Ind.  524; 
Boil  V.  Simms,  60  Ind.  162;  Eeid  v.  Darling- 
ton, 19  Iowa  349;  Lewis  v.  Denton,  13  Iowa 
441;  Jones  v.  Moore,  42  Mo.  413;  Chandler  V. 
Drew,  6  N.  H.  469,  26  Am.  Dec.  704. 

18.  Chandler  f.  Drew,  6  N.  H.  469,  26 
Am.  Dec.  704. 

19.  Equitable  L.  Assur.  Soc.  v.  Cuyler,  75 
N.  Y.  511. 

Same  facts  constituting  both  defense  and 
counter-claim  see  Pleading,  31  Cyc.  225. 

Answer  held  to  set  up  a  counter-claim  and 
not  a  defense  see  Dunham  v.  Travis,  25  Utah 
65,  69  Pac.  468. 

20.  Koots  Nve,  2  Handy  (Ohio)  229, 
12  Ohio  Dec.  (Reprint)  417. 

21.  Brannan  r.  Paty,  58  Cal.  330;  Equi- 
table L.  Assur.  Soc.  r.  Cuyler,  75  N.  Y.  511 
(holding  that  as  a  distinction  exists  between 
a  defense  and  a  counter-claim,  when  the  de- 
fense is  intended  as  a  counter-claim  it  should 
be  expressly  stated  in  the  answer,  so  as  to 
advise  the  opposite  party;  and  in  the  absence 
of  such  an  allegation,  especially  when  the 
party  defines  and  characterizes  his  answer  as 
a  defense,  and  it  is  uncertain  whether  a 
counter-claim  is  intended,  such  party  is  not 
in  a  position  to  insist  that  he  has  actually 
set  up  a  counter-claim,  and  the  answer  should 
be  construed  and  considered  as  a  defense)  ; 
Stowell  V.  Eldred,  39  Wis.  614  (holding  that 
it  is  so  easy  to  commence  a  counter-claim  by 
denominating  it  a  counter-claim,  and  to  close 
it  with  a  demand  for  relief,  that  it  is  not 
unreasonable,  and  does  no  violence  to  the 
spirit  of  the  code,  to  require  the  pleader  to 
do  so).  But  see  Tabor  v.  Mackkee,  58  Ind. 
290. 

Designation  and  misnomer  of  set-off  or 
counter-claim  generally  see  Pleading,  32 
Cyc.  225. 

22.  Alabama.. —  Bean  v.  Cabbaness,  6  Ala. 
343;  Pierce  v.  Hickenburg,  2  Port.  196. 

Arkansas. —  White  v.  Reagan,  32  Ark.  281; 
Brunson  v.  Martin,  17  Ark. "270;  Key  v.  Hen- 
son,  17  Ark.  254;  Wheat  v.  Dotson,  12  Ark. 
699;  Field  v.  Ringo,  7  Ark.  435. 

Calif ornia.— Story  v.  Story,  100  Cal.  30, 
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34  Pac.  671;  Lindsay  v.  Stewart,  72  Cal.  540, 
14  Pac.  516. 

Colorado. — Strang  v.  Murphy,  1  Colo.  App. 
357,  29  Pac.  298. 

Connecticut.—^  Talbot  v.  Ellis,  33  Conn.  235 ; 
Avery  v.  Brown,  31  Conn,  398;  Bulkeley  v. 
Welch,  31  Conn.  339;  Ripley  v.  Bull,  19  Conn. 
53. 

Delaicare. —  Edgemoor  Iron  Co.  v.  Brown 
Hoisting  Mach.  Co.,  (1906)  62  Atl.  1054. 

District  of  Columbia. —  Fitzgerald  y.  Wilev, 
22  App.  Cas.  329. 

Georgia.— l^i^  v.  Ellis,  118  Ga.  345,  45 
S.  E.  404,  98  Am.  St.  Rep.  Ill;  Mell  v. 
Moony,  30  Ga.  413;  Meriwether  V.  Bird,  9  Ga. 
594. 

Illinois.— Scott  v.  Kenton,  81  111.  96; 
Lathrop  v.  Hayes,  57  111.  279;  Burroughs  v. 
Clancey,  53  111.  30;  Peck  v.  Brewer,  48  111. 
54;  Streeter  v.  Streeter,  43  111.  155;  Wright 
V.  Lattin,  38  111.  293;  Lunn  v.  Gage,  37  111. 
19,  87  Am.  Dec.  233;  Bates  v.  Courtwright, 
36  111.  518;  Sanger  v.  Fincher,  27  111.  346; 
Schuchmann  v.  Knoebel,  27  111.  175;  Brigham 
V.  Hawley,  17  111.  38;  Stow  v.  Yarwood,  14 
111.  424;  Lloyd  v.  Manufacturers,  etc.,  Ware- 
house Co.,  102  111.  App.  551;  Kelley  v.  Caf- 
frey,  79  111.  App.  278;  Caldwell  v.  Evans,  39 
111.  App.  613;  Bross  v.  Cairo,  etc.,  R.  Co.,  9 
111.  App.  363. 

Indiana. —  Woodruff  v.  Garner,  27  Ind.  4, 
89  Am.  Dec.  477;  Shannon  v.  Wilson,  19  Ind. 
112;  Slayback  v.  Jones,  9  Ind.  470;  Houston 
V.  Young,  7  Ind.  200;  Clark  v.  Wildridge,  5 
Ind.  176. 

Kansas. — St.  Louis,  etc.,  R.  Co.  v.  Chenault, 
36  Kan.  51,  12  Pac.  303;  Stevens  v.  Able,  15' 
Kan.  584. 

Kentucky.—  Slone  v.  Slone,  2  Mete.  339. 

Louisiana. —  Bliss  v.  Patrick,  6  La.  Ann. 
546;  Durnford's  Succession,  8  Rob.  488; 
Agaisse  v.  Guedron,  2  Mart.  N.  S.  73;  Evans 
V.  Gray,  12  Mart.  475. 

Maine. —  Winthrop  Sav,  Bank  v.  Jackson, 
67  Me.  570,  24  Am.  Rep.  56;  Rogers  v.  Hum- 
phrey, 39  Me.  382;  Banks  v.  Pike,  15  Me. 
268. 

Maryland. —  Steele  V.  Sellman,  79  Md.  1, 
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wicliout  a  violation  of  any  of  tiie  settled  rules  of  law  or  forms  of  procedure^  and 


28  Atl.  811;  Maryland  Fidelity,  etc.,  Co.  v. 
Haines,  78  Md.  454,  28  AtL  393,  23  L.  R.  A. 
652;  Lee  v.  RutkJge,  51  Md.  311;  State  v. 
Baltimore,  etc.,  R.  Co.,  34  Md.  344;  Warfield 
r.  Booth,  33  Md.  63;  Dowler  v.  Cushwa,  27 
Md.  354;  Baltimore  Mar.  Ins.  Co.  v.  Dal- 
rymple,  25  Md.  269;  Abbott  v.  Gatcli,  13  Md. 
314,  71  Am.  Dec.  635;  Milburn  r.  Guyther,  8 
Gill  92,  50  Am.  Dec.  681;  Clarke  v.  Magruder, 
2  Harr.  &  J.  77;  Strike's  Case,  1  Bland  57. 

Massachusetts. —  Home  Sav.  Bank  v.  Bos- 
ton, 131  Mass.  277;  Campbell  v.  Somerville, 
114  Mass.  334;  Carey  v.  Guillow,  105  Mass. 
18,  7  Am.  Rep.  494;  Stacy  v.  Kemp,  97  Mass. 
166;  Galligan  v.  Fannan,  9  Allen  192;  Saw- 
yer V,  Wiswell,  9  Allen  39;  Cook  v.  Mills,  5 
Allen  36;  Bee  Printing  Co.  v.  Hichborn,  4 
Allen  63;  Dorr  v.  Fisher,  1  Cush.  271;  Har- 
rington V.  Stratton,  22  Pick.  510;  Stowers  v. 
Barnard,  15  Pick.  221;  Richards  v.  Blood,  17 
Mass.  66. 

Michiqan. —  Pierce  v.  Underwood,  103  Mich. 
62,  61  N.  W.  344;  Baker  r.  Morehouse,  48 
Mich.  334,  12  N.  W.  170;  Piatt  v.  Brand,  26 
Mich.  173;  Allen  t.  McKibbin,  5  Mich.  449; 
Ward  V.  Fellers,  3  Mich.  281.  But  see  Chand- 
ler V.  Childs,  42  Mich.  128,  3  N.  W.  297, 
holding  that  where  the  case  is  snch  that  the 
issue  upon  the  counter-claim  would  be  dis- 
tinct from  that  on  plaintiff's  demand  and 
rest  upon  distinct  evidence,  the  reasons  for 
permitting  the  counter-claim  have  little  or  no 
force,  for  the  nearer  the  controversy  is  to 
being  single  and  distinct  the  more  likely  the 
jury  is  to  deal  with  it  with  full  intelligence 
and  justice. 

Minnesota. —  Barker  V.  Walbridge,  14  Minn. 
469. 

Mississippi. —  Fowler  v.  Payne,  49  Miss.  32, 
73;  Graves  v.  Hull,  27  Miss.  419. 

Missouri. — ^  Green  v.  Conrad,  114  Mo.  651, 
21  S.  W.  839;  Mortland  v.  Holton,  44  Mo. 
58;  Grand  Lodge  of  Masons  v.  Knox,  20  Mo. 
433 ;  Kamerick  v.  Castleman,  23  Mo.  App. 
481;  Green  v.  Bell,  3  Mo.  App.  291. 

Nebraska. — •  Hier  v.  Anheuser-Busch  Brew- 
ing Assoc.,  60  Nebr.  320,  83  N.  W.  77;  Ray- 
mond V.  Green,  12  Nebr.  215,  10  N.  W.  709, 
41  Am.  Rep.  763. 

Nevada. —  Lapham  v.  Osborne,  20  ISTev.  168, 
18  Pac.  881. 

New  Eampsliire. —  Cole  %\  Colburn,  61  N.  H. 
499;  Chase  v.  Strain,  15  N.  H.  535. 

New  Jersey. — Nolin  v.  Blackwell.  31  N.  J.  L. 
170,  86  Am.  Dec.  206;  Smock  v.  Warford,  4 
N.  J.  L,  306. 

New,  York.—  Taylor  v.  New  York,  82  N.  Y. 
10;  More  v.  Rand,  60  N.  Y.  208;  Waddcll  ?;. 
Darling,  51  N.  Y.  327;  Gutchess  v.  Daniels, 
49  N.  Y.  605;  Sheehan  r.  Pierce,  70  Hun  22, 
23  N.  Y.  Suppl.  1119;  Metropolitan  Trust  Co. 
V.  Tonawanda  Vallev,  etc.,  R.  Co.,  43  Hun 
521;  McCarty  r.  Holman,  22  Hun  53;  Car- 
penter V.  Manhattan  L.  Tns.  Co.,  22  ITun  49; 
Chamboret  v.  Cagnov,  2  Sweeny  378,  41  How. 
Pr.  125;  Wiltsio  r"  Northam,"  3  Bosw.  162; 
Wickham  v.  Woil,  17  N.  Y.  Suppl.  518;  Bat- 
lorman  v.  Pierce,  3  Hill  171;  McAllister  v. 
Pveab,  4  Wend.  483;  Johnson  v.  Bridge,  6 


Cow.  693;  Columbia  Ins.  Co.  v.  Black,  18 
Johns.  149;  Thompson  v.  Ellsworth,  1  Barb. 
Ch.  624.  But  see  Burns  ^•.  Nevins,  27  Barb. 
493. 

North  Carolina. — Smith  y.  Young,  109  N.  C. 
224,  13  S.  E.  735;  Battle  v.  Thompson,  65 
N.  C.  406;  Mizell  v.  Moore,  29  N.  C.  255. 

North  Dakota. —  Braithwaite  v.  Akin,  3 
N.  D.  365,  369,  56  N.  W.  133. 

Ohio. —  Peter  v.  Farrel  Foundry,  etc.,  Co., 
53  Ohio  St.  534,  42  N.  E.  690;  Needham  v. 
Pratt,  40  Ohio  St.  186;  Allen  v.  Stackelton, 
15  Ohio  St.  145;  Straus  v.  Eagle  Ins.  Co.,  5 
Ohio  St.  59 ;  The  Wellsville  v.  Geisse,  3  Ohio 
St.  333. 

Pennsylvania. —  Hibert  v.  Lang,  165  Pa.  St. 
439,  30  Atl.  1004;  Montz  v.  Morris,  89  Pa. 
St.  392;  Halfpenny  v.  Bell,  82  Pa.  St.  128; 
Mangle  v.  Stiles,  31  Pa.  St.  72;  Ellmaker  v. 
Franklin  F.  Ins.  Co.,  6  W^atts  &  S.  439 ;  Low- 
man's  Appeal,  3  Watts  &  S.  349;  Tustin  v. 
Cameron,  5  Whart.  379;  Good  r.  Good,  5 
Watts  116;  Com.  v.  Clarkson,  1  Rawle  291; 
Shaw  V.  Badger,  12  Serg.  &  R.  275;  Heck  v. 
Shener,  4  Serg.  &  R.  249,  8  Am.  Dec.  700; 
Warren  Wood-Working  Co.  v.  Cooke  Mercan- 
tile Trust,  5  Pa.  Dist.  359;  Lee  v.  Perry,  6 
Kulp  339;  Seybert  r.  Hicks,  1  Kulp  45. 

Rhode  Island. —  Davidson  v.  Wheeler,  17 
R.  1.  433,  22  Atl.  1022;  Bell  V.  Ward,  10 
R.  I.  503. 

South  Carolina. —  Cooke  v.  Rhine,  1  Bay  16. 

South  Dakota. —  McHard  v.  Williams,  8 
S.  D.  381,  66  N.  W.  930,  59  Am.  St.  Rep. 
766;  Laney  v.  Ingall,  5  S.  D.  183,  58  N.  W. 
572. 

Tennessee. —  Galbraith  v.  East  Tennessee, 
etc.,  R.  Co.,  11  Heisk.  169,  1  Heisk.  482; 
Flint  V.  Tillman,  2  Heisk.  202;  Brazelton  v. 
Nashville,  etc.,  R.  Co.,  3  Head  570;  Moore  v. 
Weir,  3  Sneed  46;  Blanks  v.  Smith,.  7  Peck 
186. 

Texas. —  HoUiman  v.  Rogers,  6  Tex.  91; 
Thomas  v.  Hill,  3  Tex.  270. 

Vermo7tt. — Keyes  v.  Western  Vermont  Slate 
Co.,  34  Vt.  81;  Lapham  v.  Green,  9  Vt.  407. 

Virginia. —  Tidewater  (.^/uarrv  Co.  v.  Scott, 
105  Va.  100,  52  S.  E.  835,  115  Am.  St.  Rep. 
864;  Wartman  v.  Yost,  22  Gratt.  595;  Allen 
V.  Hart,  18  Gratt.  722;  Trimver  v.  Pollard, 
5  Gratt.  460. 

West  Virginia. —  Baltimore,  etc.,  R.  Co.  V. 
Jameson,  13  W.  Va.  833,  31  Am.  Rep.  775. 

United  States. —  North  Chicago  Rolling- 
Mill  Co.  V.  St.  Louis  Ore,  etc..  Co.,  152  U.  S. 
596,  14  S.  Ct.  710,  38  L.  ed.  565:  Dushane  v. 
Benedict,  120  U.  S.  630,  7  -S.  Ct.  696.  30 
L.  ed.  810;  Florida  R.  Co.  r.  Smith,  21  Wall. 
255,  22  L.  ed.  513;  Winder  r.  Caldwell,  14 
How.  434,  14  L.  ed.  487;  Dietrich  r.  Elv.  63 
Fed.  413,  11  C.  C.  A.  266:  Seaman  r.  Slater, 
49  Fed.  37;  Pate  r.  Grav,  18  Fed.  Cas.  No. 
10,794a,  Hempst.  155. 

Enc/land. —  Caswell  r.  Coare.  2  Campb.  82, 
1  Taunt.  566,  10  Rev.  Rep.  606,  11  Rev.  Rep. 
668:  Charles  r.  Altin.  15  C.  B.  46.  18  Jur. 
1105,  23  L.  J.  C.  P.  197,  2  Wklv.  Rep.  595,  SO 
E.  C.  L.  46:  Tsberg  r.  Bowden,  1  C.  L.  R. 
722,  8  Exch.  852,  22  L.  J.  Exch.  322:  Wallis 

[I,  I] 


646  [34Cye.]  EECOTJ PMENT,  SET-OFF,  AND  COU NTER-CLAIM 


with  entire  justice  to  all  of  the  parties  before  the  court,^^  and  without  great  incon- 
venience in  practice.^*  These  remedies  are  for  this  reason  favored  by  the  courts,^^ 
Which  have  been  disposed  in  recent  years  to  extend  to  the  greatest  length  com- 
patible with  the  legal  rights  of  the  parties  the  doctrine  of  allowing  matters  to  be 
settled  in  one  suit  rather  than  compel  defendant  to  resort  to  his  cross  action;^® 
and  the  courts  will,  where  possible,  relax  the  strict  rules  of  pleading  where  a  right 
of  set-off  is  shown,^^  and  in  equity  the  most  liberal  rules  prevail  in  allowance  of 
set-off  to  prevent  injustice  and  circuity  of  action. But  all  differences  that 
may  exist  between  litigants  cannot  be  settled  in  the  one  suit  regardless  of  the 
nature  of  the  respective  demands,^^  and  set-off  will  not  be  allowed  where  it  in 
itself  would  be  .the  cause  of  new  disputes,^*^  or  promote  injustice,^^  and  similarly 
defendant  will  not  be  allowed  to  recoup  his  claim  unless  it  would  be  just  and 
practicable  to  adjust  it  in  plaintiff's  action. -"^^ 

II.  Jurisdiction  and  Venue. 

The  rule  is  that  a  claim,  to  be  available  as  a  set-off,^^  counter-claim,^*  or  reconven- 


V.  Bastard,  4  De  G.  M.  &  G.  251,  2  Eq.  Rep. 
508,  17  Jur.  1107,  2  Wkly.  Rep.  47,  53  Eng. 
Ch.  25.1,  43  Eng.  Reprint  503. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  1. 

23.  Avery  v.  Brown,  31  Conn.  398;  Edge- 
moor  Iron  Co.  V.  Brown  Hoisting  Co.,  (Del. 
1906)  62  Atl.  1054. 

24.  Edgemoor  Iron  Co.  r.  Brown  Hoisting 
Mach.  Co.,  (Del.  1906)  62  Atl.  1054;  Dorr  f. 
Fisher,  1  Cush.  (Mass.)  271;  Davidson  V. 
Wheeler,  17  R.  L  433,  22  Atl.  1022. 

In  England  the  court  has  discretion  to  ex- 
clude a  counter-claim  which  may  unduly  delay 
(Gray  v.  Webb,  21  Ch.  D.  802,  51  L.  J.  Ch. 
815,  46  L.  T.  Rep.  K  S.  913,  31  Wkly.  Rep. 
8),  or  which  cannot  be  conveniently  disposed 
of  in  the  action  (Nay lor  v.  Farrer,  26  Wkly. 
Rep.  809). 

25.  Arkansas. —  Wheal  v.  Dotson,  12  Ark. 
699. 

Illinois. —  Streeter  r.  Streeter,  43  111.  155; 
Kelley  u.  Caffrey,  79  111.  App.  278. 

Indiana. —  Slavback  r.  Jones,  9  Ind,  470; 
Houston  V.  Young,  7  Ind.  200. 

Louisiana. —  Durnford's  Succession,  8  Rob. 
488. 

Massachusetts. —  Dorr  v.  Fisher,  1  Cush. 
271. 

Michigan. —  Baker  r.  Morehouse,  48  Mich. 
334,  12  N.  W.  170. 

ISleio  York. —  Cram  v.  Dresser,  2  Sandf.  120. 

O/zio.— The  Wellsville  v.  Geisse,  3  Ohio  St. 
333. 

Pennsylvania. — Good  r.  Good,  5  Watts  116; 
Shaw  f.*^  Badger,  12  Serg.  &  R.  275;  Gogel  i: 
Jacoby,  5  Serg.  &  R.  117,  9  Am.  Dec.  339, 
holding,  however,  that  while  a  set-off  is  fa- 
vored because  it  is  equitable,  it  must  be  so 
used  as  not  to  surprise  plaintiff. 

Rhode  Island. —  Davidson  v.  Wheeler,  17 
R.  I.  433,  22  Atl.  1022. 

Texas. —  Bodman  r.  IJprris,  20  Tex.  31. 

Virginia. —  Tidewater  Ouarr^^  Co.  r.  Scott, 
105  Va.  160,  52  S.  E.  835,  115  Am.  St.  Rep. 
864. 

United  States. — North  Chicago  Rolling  Mill 
Co.  V.  St.  Louis  Ore,  etc.,  Co.,  152  U.  S.  596, 
14  S.  Ct.  710,  38  L.  ed.  565. 


26.  Carey  v.  Guillow,  105  Mass.  18,  7  Am. 
Rep.  494. 

27.  Stimmel  v.  Benthall,  108  Va.  141,  60 
S.  E.  765. 

28.  U.  S.  Trust  Co.  v.  Western  Contract 
Co.,  81  Fed.  454,  26  C.  C.  A.  472. 

29.  Newport  News,  etc.,  R.  Co.  v.  Bick- 
ford,  105  Va.  182,  52  S.  E.  1011. 

30.  Fontaine  v.  Boxley,  90  Ga.  416,  17  S.  E. 
1015;  Mangle  v.  Stiles,  31  Pa.  St.  72;  Good 
V.  Good,  5  Watts  (Pa.)  116  (holding  that  a 
defendant  cannot  avail  himself  by  way  of  a 
set-off  of  a  debt  against  plaintiff,  for  which 
a  suit  is  pending  on  an  jippeal  from  arbitra- 
tion by  the  party  offering  such  set-off)  ;  Orr 
V.  Foot,  2  Brev.  (S.  C.)  379. 

31.  Hier  v.  xA.nheuser-Busch  Brewing  As- 
soc., 60  Nebr.  320,  83  N.  W.  77. 

32.  Edgemoor  Iron  Co.  v.  Brown  Hoisting 
Mach.  Co.,  (Del.  1906)  62  Atl.  1054. 

33.  Georgia.— Cash  v.  Cash,  Ga.  Dec.  97; 
Picquet  v.  Cormick,  Dudley  20. 

Kentucky. — Bennett  v.  McCrocklin,  3  Mete. 
322. 

Missouri. —  Almeida  v.  Sigerson,  20  Mo. 
497;  Robinett  v.  Nunn,  9  Mo.  246.  ^ 

^outh  Carolina. —  Lindsay  v.  Lindsay,  1 
McCord  490;  Simpson  v.  McMillion,  1  Nott 
&  M.  192;  Reynolds  v.  Wells,  1  Treadw.  478; 
Orr  V.  Foot,  2  Brev.  379. 

Canada.— Canadian  Bank  v.  Northwood,  5 
Manitoba  L.  Rep.  342,  holding  that  a  cause 
of  action  which  arose  out  of  the  jurisdiction 
cannot  be  set  up  by  way  of  counter-claim  or 
set-off,  unless  the  circumstances  be  such  as  to 
permit  of  an  action  being  brought  upon  it. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §  4. 

34.  Kansas. —  Lyman  v.  Stanton,  40  Kan. 
727,  20  Pac.  510. 

Kentucky. —  Bennett  v.  McCrocklm,  3  Mete. 
322 

Neiv  York.—  Cragin  v.  Lovell,  88  N.  Y.  258 
[reversing  22  Hun  101],  holding  also  that 
where  in  one  count  an  answer  denied  that 
the  New  York  court  had  jurisdiction  of  an 
alleged  claim  for  improvements  to  real  estate 
in  Louisiana  and  in  another  counter-claimed 
for  waste  thereon,  the  want  of  jurisdiction 
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tion/'^  must  be  such  that  the  court  entertaining  the  action  in  which  the  cross  demand 
is  interposed  would  if  defendant  had  brought  an  original  action  Upon  his  cross 
demand  have  had  jurisdiction  thereof  as  to  subject-matter,^^  amount,"^  or  territorial 
limitations,^^  and  a  set-off  exceeding  the  jurisdictional  amount  of  the  court  cannot 
be  brought  within  the  jurisdictional  amount  by  a  credit  for  plaintiff's  demand;  ^'■^ 
but  defendant  may  waive  a  portion  of  his  demand  so  as  to  bring  it  within  the 
jurisdiction  of  the  courts. If  a  claim  exceeds  the  jurisdictional  amount  and 
for  that  reason  cannot  be  pleaded  as  a  set-off  before  the  inferior  court,  an  appellate 
court  will  not  permit  it  to  be  pleaded  as  such  on  appeal  from  the  lower  court 
and  upon  appeal  the  set-off, or  counter-claim,^^  cannot,  in  the  .tppellate  court, 
be  reduced  by  a  credit  or  remittitur,  so  as  to  bring  it  within  the  jurisdiction  of 
the  inferior  court,  but  will  be  regarded  as  not  having  been  filed  at  all.    All  matters 


of  the  counter-claim  sufficiently  appeared 
upon  the  face  of  the  counter-claim  as  required 
by  Code  Civ.  Proc.  §  498,  in  order  to  sustain 
a  demurrer  thereto. 

North  Carolina. —  James  v.  McClamroch, 
92  N.  C.  362. 

Canada. — ■  Canadian  Bank  v.  Northwood,  5 
Manitoba  L.  R.  342. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §  4. 

35.  Hardeman  v.  Morgan,  48  Tex.  103, 
holding  that  the  right  to  reconvene  in  at- 
tachment suits  for  damages  is  limited  by  the 
jurisdiction  of  the  court  in  which  plaintiff's 
suit  is  brought  or  where  it  is  legally  pending 
when  defendant  asserts  his  demand. 

36.  Lindsay  v.  Lindsay,  1  McCord  (S.  C.) 
490,  holding  that  a  discount  to  an  action  on 
a  note  within  the  summary  process  jurisdic- 
tion which  involves  the  titles  to  lands  is  in- 
admissible. 

Defendant  cannot  oust  jurisdiction  to  try 

a  claim  involving  no  question  of  title  to  real 
estate  by  pleading  a  set-off  that  involves  a 
question  of  title.  Creighton  v.  Lindsay,  15 
Nova  Scotia  243. 

37.  Almeida  v.  Sigerson,  20  Mo.  497; 
Robinett  v.  ISTunn,  9  Mo.  246;  Simpson  v. 
MoMillion,  1  Nott  &  M.  (S.  C.)  192  (holding 
that  a  discount,  although  on  open  account 
that  exceeds  the  summary  jurisdiction  of  the 
court,  cannot  be  pleaded  by  way  of  a  discount 
in  a  proceeding  by  summary  process)  ;  Orr  v. 
Foot,  2  Brev.  (S.  C.)  379. 

Transfer  of  action  to  court  which  has  juris- 
diction.—  Where  defendant  in  summary  proc- 
ess has  a  discount  exceeding  the  summary 
jurisdiction  the  court  on  being  satisfied  of  its 
merits  may  transfer  and  order  plaintiff  to 
declare  in  the  higher  jurisdiction  to  enable 
defendant  to  set  off  his  discount.  Beckham 
V.  Peay,  1  Bailey  (S.  C.)  121. 

38.  Lyman  v.  Stanton,  40  Kan.  727,  20 
Pac.  510  (holding  that,  in  an  action  brought 
to  recover  money  only,  a  defendant  cannot 
avail  himself  of  an  equitable  cross  action  or 
counter-claim  involving  the  foreclosure  of  a 
mortgage  and  the  sale  of  the  real  estate 
described  therein,  where  the  district  court  has 
no  power  to  lioar  and  determine  the  alleged 
cross  action  or  counter-claim  on  account  of 
the  premises  descrilied  in  the  mortgage  being 
situated  in  anotlior  county  and  beyond  the 
jurisdiction  of  the  courts  of  the  county  where 
such  cross  action  or  counter-claim  is'  filed)  ; 


Bennett  v.  McCrocklin,  3  Mete.  (Ky.)  322 
(holding  that  where  a  claim  can  only  be 
asserted  by  original  proceedings  in  a  par- 
ticular county,  it  is  not  available  as  a  set-off 
of  counter-claim  in  another  county,  and  there- 
fore the  distributee  of  an  estate .  of  a  dece- 
dent, when  sued  by  decedent's  personal  repre- 
sentative for  a  debt  due  the  latter  in  his  own 
right,  cannot  avail  himself  by  way  of  set-off 
of  a  sum  due  from  plaintiff  on  a  settlement 
of  the  estate,  where  the  personal  representa- 
tive was  qualified  and  the  settlement  made  in 
any  county  other  than  that  in  which  the 
action  is  pending). 

39.  Almeida  v.  Sigerson,  20  Mo.  497.  See 
Furnival  v.  Saunders,  26  U.  C.  Q.  B.  119 
(holding  that  a  plaintiff  cannot,  by  giving 
credit  for  a  set-off,  compel  defendant  to  set 
it  up,  or  give  the  county  court  jurisdiction)  ; 
Russell  V.  Conway,  5  U.  C.  Q.  B.  256. 

40.  Almeida  v.  .Sigerson,  20  Mo.  497; 
Robinett  v.  Nunn,  9  Mo.  246.  But  see  Orr  v. 
Foot,  2  Brev.  (S.  C.)  379,  holding  that  if 
plaintiff  sue  by  petition  and  process  within 
tlie  summary  jurisdiction  of  the  court,  a  de- 
fendant will  not  be  permitted  to  set  off 
against  plaintiff's  demand  part  of  a  cross 
demand,  the  whole  of  which  is  not  within  the 
summary  jurisdiction  of  the  court. 

41.  Picquet  v.  Cormick,  Dudley  (Ga.)  20 
(holding  that  if  a  set-off  be  pleaded  in  an 
inferior  court  of  limited  jurisdiction,  and 
allowed,  and  there  be  an  appeal,  although 
the  cause  comes  up  in  its  totality,  it  comes 
up  subject  to  the  same  limitation,  and  where 
a  verdict  has  been  given  for  the  balance  of  a 
set-off  on  appeal  under  such  circumstances, 
the  court  would  order  it  to  be  set  aside  and 
grant  a  new  trial)  ;  Robinett  v.  Nunn,  9  Mo. 
246  (giving  as  a  reason  for  the  rule  that  the 
inferior  court  should  treat  the  set-off  as  a 
nullity,  and  when  the  case  came  into  the 
appellate  court,  it  was  iis  tliougli  no  set-off 
had  been  filed  before  the  inferior  court,  and 
in  such  cases  the  statute  prohibits  the  intro- 
duction of  a  set-off  in  the  appellate  court) . 

42.  Robinett  r.  Nunn,  9  ]\Io.  246 ;  Rey- 
nolds V.  Wells.  1  Treadw.  (S.  C.)  478. 

43.  Ijames  v.  McClamroch,  92  N.  C.  362, 
holding  that  where  a  counter-claim  filed  to 
an  action  before  a  justice  of  the  peace 
amounted  to  an  amount  in  excess  of  the 
justice's  jurisdiction,  the  want  of  jurisdic- 
tion could  not  be  cured  by  entering  a  re- 
mittitur for  the  excess  in  the  superior  court. 

["] 
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arising  under  a  plea  of  set-off  may  be  litigated  in  a  court  of  law  unless  based  upon 
equitable  grounds  requiring  a  rescission  of  contract. ^'^ 

IIL  CONFLICT  OF  LAWS. 
Laws  of  set-off  relate  to  the  remedy  and  not  to  the  right,^^  and  therefore  set-off 
is  governed  by  the  law  of  the  place  where  the  action  is  brought  and  not  by  the 
law  of  the  place  where  the  contract  was  made.^^  The  question  as  to  the  right  of 
set-off  must  be  determined  upon  the  law  as  it  stood  when  the  action  was  com- 
menced/^ and  similarly  the  forum  in  which  the  reconventional  demand  may  be 
urged  depends  upon  the  conditions  existing  when  it  is  filed.^^ 

IVe  Remedies  as  Affected  by  Agreement  or  Estoppel. 

A.  In  General.  The  statutory  restrictions  upon  set-off  may  be  abrogated 
by  agreement  between  the  parties,  which,  as  a  general  rule,  will  be  enforced  by 
the  courts  upon  the  general  doctrine  than  an  individual  may  waive  any  statu- 
tory or  constitutional  provision  intended  for  his  benefit.*^    But  where  an  agree- 


44.  Hancock  v.  Whitehall  Tobacco  Ware- 
house Co.,  100  Va.  443,  41  S.  E.  860. 

45.  Bavis  v.  Morton,  5  Bush  (Ky.)  160, 
96  Am.  Dec.  34.5;  Galliopolis  Bank  v.  Trim- 
ble, 6  B.  Mon.  (Ky.)  599;  Cincinnati  Second 
Nat.  Bank  v.  Hemingray,  31  Ohio  St.  168 
(holding  also  that  while  a  state  may  fix  the 
character  of  a  contract  or  instrument  and  its 
construction,  it  cannot  determine  whether  a 
contract  or  instrument  of  the  character  so 
fixed  shall  be  subject  to  set-off  in  an  action 
thereon  outside  the  state)  ;  Carver  t.  Adams, 
38  Vt.  500  (holding  that  the  provisions  of 
the  statutes  of  New  York  that  if  a  defendant 
neglects  to  plead  or  give  notice  of  a  set-off 
which  was  available  to  him  on  the  trial  of  an 
action  he  shall  be  barred  from  maintaining 
any  cause  to  recover  under  claim  available 
as  a  set-off,  relating  merely  to  the  remedy 
and  being  local  in  its  operation,  cannot  pre- 
clude a  defendant  in  Vermont  to  recover  the 
claim  so  neglected  to  be  pleaded  in  New 
York). 

46.  Iowa. —  Savery  r.  Savery,  3  Iowa  271. 
KentucJcy. —  Davis  v.  Morton,  5  Bush  160, 

96  Am.  Dec.  345  (holding  that  a  set-off 
allowed  by  the  laws  of  the  state  in  which 
suit  is  brought  can  be  legally  set  up  as  a 
defense,  although  not  allowed  by  the  laws  of 
the  state  where  the  contract  which  consti- 
tutes the  cause  of  action  was  made)  ;  Kelly 
V.  Smith,  1  Mete.  313;  Galliopolis  Bank  v. 
Trimble,  6  B.  Mon.  599  (holding  that  the 
laws  of  a  sister  state  as  to  set-offs  will  not 
be  enforced  in  -an  action  on  a  contract  made 
in  such  sister  state). 

Nev:  Hampshire. — Gibbs  v.  Howard,  2  N.  H. 
296. 

New  York. —  Buggies  Keeler,  3  Johns. 
263-,  3  Am.  Dec.  482,  holding  that  defendant 
may  interpose  a  counter-claim  in  an  action 
brought  in  one  state  which  arose  when  both 
parties  lived  in  another  state,  and  which  if 
sued  for  there  would  be  barred  by  the  statute 
of  limitations  in  that  state. 

Ohio. —  Cincinnati  Second  Nat.  Bank  V. 
Hemingray,  31  Ohio  St.  168. 

United  States. —  Snyder  v.  Pharo,  25  Fed. 
398,  holding  that  under  the  constitutional 
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distinction  between  actions  at  law  and  suits 
in  equit}'-  in  the  federal  courts,  a  plea  of 
equitable  set-off  to  an  action  at  law  on  a 
promissory  note  will  not  be  admitted,  al- 
though the  set-off  would  be  allowed  in  the 
state  where  the  note  was  made. 

England. —  Meyer  v.  Dresser,  16  C.  B.  N.  S. 
646,  33  L.  J.  C.  P.  289,  10  L.  T.  Rep.  N.  S. 
612,  12  Wklv.  Eep.  983,  111  E.  C.  L.  646. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §  2. 

The  right  of  set-off  is  a  matter  of  local 
legislation,  except  as  it  is  enforced  in  equity; 
and  the  federal  courts,  sitting  in  any  state, 
when  dealing  with  the  subject,  will  follow 
the  rules  established  by  the  tribunals  of  the 
state.  Charnley  v.  Sibley,  73  Fed.  980,  20 
C.  C.  A.  157. 

47.  Jordan  v.  National  Shoe,  etc.,  Bank, 
74  N.  Y.  407,  30  Am.  Rep.  319  (also  point- 
ing out  that  Brown  v.  Holyoak  [cited  in 
Hutchinson  v.  Sturges,  Wiiles  261,  263], 
which  counsel  advanced  as  a  case  in  which 
set-off  was  governed  by  a  statute  passed  after 
the  action  was  commenced  and  one  day  before 
judgment,  was  decided,  not  upon  that  statute, 
but  upon  a  sta,tute  in  force  at  the  commence- 
ment of  the  action,  as  indicated  in  Buller 
N.  P.  179);  Farr  v.  Brigham,  15  Vt.  557 
(holding  that  a  statute  repealing  a  former 
statute  which  allowed  the  maker  of  a  note 
to  recover  claims  due  him  by  the  payee  by 
way  of  set-off  cut  off  all  such  defenses  accru- 
ing after  that  date,  although  the  notes  were 
dated  previous  to  that  time). 

In  an  action  commejiced  before  adoption  of 
the  North  Carolina  code,  section  402  of  which 
provides  that  all  suits  pending  at  the  ^ratifi- 
cation of  the  code  shall  be  proceeded  in  and 
tried  under  the  existing  laws  and  rules  ap- 
plicable thereto  up  to  final  judgment,  a 
counter-claim  is  not  admissible,  not  having 
been  in  use  before  the  code.  Valentine  v. 
Holloman,  63  N.  C.  475;  Gaither  v.  Gibson, 
64  N.  C.  93;  Teague  v.  James,  63  N.  C.  91. 

48.  Rigney  v.  Monette,  45  La.  Ann.  940, 
13  So.  201. 

49.  Gutchess  v.  Daniels,  49  N.  Y.  605  [re- 
versing 58  Barb.  401]. 
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ment  is  relied  upon  in  justification  of  a  departure  from  the  general  rules  governing 
set-off,  it  must  appear  that  the  proposed  set-off  is  embraced  therein. 

B.  Agreement  to  Allow  Interposition  of  Cross  Demand.  The  parties 
to  an  action  may  agree  to  set  off  claims  which,  in  the  absence  of  agreement, 
could  not  be  set  off,^^  and  similarly,  may  agree  to  recoup  damages  which 
otherwise  could  not  be  recouped,^^  and  plaintiff  may  waive  the  objection  that 
a  cross  demand  is  improperly  interposed  as  not  being  within  the  statute.^^  An 


50.  Ogilvie  v.  Lightstone,  1  Daly  (N.  Y.) 
129;  Kennedy  v.  Kennedy,  41  Pa.  St.  185. 

An  agreement  for  a  set-eff  without  any 
set-off  produced  will  avail  no  more  in  de- 
feating a  suit  than  tlie  law  authorizing  set- 
off, where  none  is  offered.  Fugit  v.  Ewing,  9 
Ind.  345. 

51.  Alabama. —  Kennedy  v.  Manship,  1  Ala. 
43. 

Connecticut. —  Osborn  v.  Byrne,  43  Conn. 
155,  21  Am.  Rep.  641.  See  Starkey  v.  Peters, 
18  Conn.  181. 

Georgia. — Threlkeld  v.  Dobbins,  45  Ga.  144, 
where  a  debt  due  by  plaintiff  to  one  of 
several  defendants  was  permitted  to  be 
pleiided  as  the  result  of  agreement. 

Illinois. —  International  Bank  v.  Ferris,  118 
111.  465,  8  N.  E.  825,  holding  that,  where  a 
bank  owes  a  debt  to  A,  and  A  owes  B,  and 
B  owes  the  bank,  and  A  sues  the  bank  on  his 
claim,  the  claim  of  B  against  A  may,  by  con- 
sent of  parties,  be  set  off, 

Kentucky. —  Louisville,  etc.,  E.  Co.  v. 
Thompson,  18  B.  Mon.  735  (holding  that  de- 
fendant, sued  for  his  subscription  toward 
making  a  railroad,  might  counter-claim  dam- 
ages sustained  to  his  land  by  reason  of 
running  the  railroad  through  it,  where  the 
company's  agent  soliciting  the  subscription 
agreed  with  defendant  that  he  should  be 
allowed  in  discharge  of  the  subscription  any 
damages  which  he  might  sustain  by  reason  of 
funning  the  railroad  through  his  land)  ; 
Caldwell  v.  Hawkins,  1  Litt.  212  (holding 
that,  although  a  court  of  chancery  will  not 
entertain  jurisdiction  to  liquidate  the  dam- 
ages for  a  defect  in  personal  property  sold, 
and  then  set  off  these  damages  against  the 
price;  yet,  if  the  parties  settle  their  own  con- 
troversy, by  agreeing  on  the  amount,  and 
agreeing  that  the  amount  so  liquidated  by 
the  agreement  shall  be  discounted  against  so 
mucli  off  the  price,  equity  will  entertain 
jurisdiction).  See  Jones  v.  Waggoner,  7 
J.  J.  Marsh.  144,  holding  that,  although  a 
party  may  not  have  a  legal  right  to  set-off,, 
yet  if  those  who  have  right,  assent  he  obtains 
an  equitable  right  and  may  maintain  a  bill 
in  chancery  to  enforce  it.. 

Maine.—  Otis  v.  Adams,  41  Me.  258. 

New  Hampshire. —  Hall  v.  Paris,  59  N.  H. 
71. 

New  Jersey. —  King  v.  King,  9  N.  J.  Eq. 
44. 

New  Yor/v.— Cutchess  v.  Daniels,  49  N.  Y. 
605  [reversing  58  Barb.  401].  But  see  Diehl 
r.  General  Mnt.  Ins.  Co.,  1  Sandf.  257,  where, 
in  a  suit  brought  on  a  marine  policy  to 
recover  from  the  insurers  their  contributory 
share,  payable  to  the  assured  on  the  adjust- 
ment of  the  general  average  after  a  partial 


loss,  the  insurers  could  not  set  off  promis- 
sory notes  due  to  them  from  the  assured, 
although  they  had  assented  to  the  amount  to 
be  paid  to  them  on  the  policy,  provided  such 
set-off  would  be  permitted. 

Pennsylvania. —  Somerset  Colliery  Co.  v. 
Jolin,  219  Pa.  St.  380,  68  Atl.  843;  Mays  v. 
Mays,  7  Watts  561  (where  parties  having 
cross  demands  agreed  to  the  institution  of  an 
action  in  the  nature  of  trover,  and  agreed 
that  their  cross  demands  should  be  settled  in 
such  action)  ;  Morrison  v.  Moreland,  15  Serg. 
&  R.  61. 

Tennessee. —  College  Mill  Co.  v.  Fidler, 
(Ch.  App.  1899)  58  S.  W.  382. 

Texas. —  Lowry  v.  Smith,  42  Tex.  Civ.  App. 
112,  94  S.  W.  450.  See  Schoenfeld  v.  Karnes 
City  Independent  School  Corp.,  (Civ.  App. 
1908)  109  S.  W.  406. 

Wisconsin. —  Manville  v.  Gay,  1  Wis.  250, 
60  Am.  Dec.  379. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §  24. 

A  set-off  of  a  claim  in  a  different  right 
from  that  set  up  by  plaintiff'  is  legalized  by 
consent.    King  v.  Robinson,  2  N.  J.  L.  262. 

A  parol  agreement  to  allow  set-off  will  not 
be  enforced,  where  its  effect  would  be  to  vary 
a  written  instrument  (St.  Louis  Perpetual 
Ins.  Co.  V.  Homer,  9  Mete.  (Mass.)  39,  an 
action  on  a  promissory  note),  otherwise  a 
parol  agreement  to  allow  a  set-off  is  valid 
(see  Cuxon  v.  Chadley,  3  B.  &  C.  591,  10 
E.  C.  L.  270,  1  C.  &  P.  174,  12  E.  C.  L.  110, 
5  D.  &  R.  417,  3  L.  J.  K.  B.  O.  S.  63,  27  Rev. 
Rep.  423 ) . 

In  an  action  on  an  insurance  policy,  whicli 
stipulates  that  in  case  of  loss  the  unpaid 
premium  shall  be  deducted  from  the  loss,  the 
insurer  may  set  off  the  unpaid  premium  by 
virtue  of  the  agreement  contained  in  the  con- 
tract of  insurance.  Columbian  Ins.  Co.  v. 
Bean,  113  Mass.  541;  Livermore  b\  Newbury- 
port  Mar.  Ins.  Co.,  2  Mass.  232. 

The  agreement  cannot  be  defeated  by  as- 
signment of  the  evidence  of  indebtedness. 
Martin  v.  Richardson.  68  N.  C.  255;  Mc- 
Connaughev  v.  Chambers,  64  N.  C.  284.  St.e 
also  Riddick  r.  Moore,  65  ,N.  C.  382. 

The  right  of  set-off  need  not  be  reserved 
in  a  bond  conditioned  to  pay  a  party  certain 
sums  upon  the  sale  of  property  in  obedience 
to  the  terms  of  a  contract  previouslv  made. 
Va.n  Sandt  v.  Dows,  63  Iowa  594,  19  N.  W. 
669,  50  Am.  Rep.  759. 

Agreement  to  set  off  deposit  against  debt 
to  insolvent  savings  bank  see  Banks  and 
Banking,  5  Cjc.  012. 

52.  INFcT.oan  r.  IMcLean,  1  Conn.  397. 

53.  Wontworth  r.  King,  (Tex.  Civ.  App. 
1899)  49  S.  W.  69'6;  A.  B.  Frank  Co.  v.  A.  H. 

[IV,  B] 
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agreement  to  allow  set-off  need  not  be  express,  but  may  be  inferred  from  the 
circumstances,^^  and  as  courts  favor  the  settling  of  dispute  between  the  parties 
in  one  action,^^  an  agreement  to  allow  set-off  will  be  inferred  from  very  slight 
circumstances.^^  But  such  an  agreement  will  not  be  presumed  to  exist  without 
some  circumstance  from  which  its  existence  might  be  inferred,^'''  and  mere  willing- 
ness to  set  off  one  demand  against  another  or  even  an  express  understanding 
so  to  do,  without  some  new  consideration  to  support  it  as  a  contract,  cannot 
have  the  effect  to  defeat  the  right  of  plaintiff  to  recover.^^  Upon  a  conditional 
agreement  to  allov/  set-off,  set-off  cannot  be  had  if  the  condition  is  not  fulfilled.^* 
C.  Waiver  of  Right  to  Interpose  Cross  Demand.  A  defendant  may, 
on  valuable  consideration,^*^  waive  the  right  to  use  a  set-off  which  would  otherwise 
be  available. Although  it  is  generally  held  that  waiver  of  set-off  may  be  either 


Motley  Co.,  (Tex.  Civ.  App.  1896)  37  S.  W. 
868,  waiver  of  the  objection  that  the  cross 
demand  was  not  founded  on  the  transaction 
sued  on ) . 

Failure  to  object  to  a  set-off  improperly 
interposed  in  an  action  constitutes  a  waiver 
of  the  objection  (Gillett  v.  Moody,  (Tex.  Civ. 
App.  1899)  54  S.  W.  35),  but  plaintiff  does 
not  waive  the  right  to  object  on  trial  that  a 
cause  of  action  set  up  in  the  answer  as  a 
counter-claim  cannot  be  enforced  as  such  by 
replying  to  the  answer,  where  the  cause  of  ac- 
tion pleaded  was  not  a  counter-claim  (Sug- 
den  V.  Magnolia  Metal  Co.,  58  N.  Y.  App. 
Div.  236,  68  N.  Y.  Suppl.  809  [affirmed  in 
171  N.  Y.  697,  64  N.  E.  1126]). 

54.  Green  v.  Storm,  3  Sandf.  Ch.  (N.  Y.) 
305;  Leonard  v.  Smith,  162  Pa.  St.  284,  29 
Atl.  915. 

55.  See  supra,  I,  I. 

56.  Price  v.  Mitchell,  10  Sm.  &  M.  (Miss.) 
179;  King  v.  King,  9  N.  J.  Eq.  44;  Freeman 
V.  Lomas,  9  Hare  109,  15  Jur.  648,  20  L.  J. 
Ch.  564,  41  Eng.  Ch.  109,  68  Eng.  Reprint 
435;  Jefi's  i\  Wood;  2  P.  Wms.  128,  24  Eng. 
Reprint  668;  Lundy  v.  McCulla,  11  Grant  Ch. 
(U.  C.)  3i68,  holding  that  in  the  view  of 
equity  the  setting  off  of  one  demand  against 
another  between  the  same  parties  is  ex- 
tremely just,  and  where  there  is  any  technical 
difficulty  in  the  way  of  its  being  done  with- 
out an  agreement  the  court  accepts  slighter 
evidence  of  such  an  agreement  than  is  usually 
required  in  order  to  establish  disputed  facts. 

57.  Freeman  v.  Lomas,  9  Hare  109,  15  Jur. 
648,  20  L.  J.  Ch.  564,  41  Eng.  Ch.  109,  68 
Eng.  Reprint  435. 

58.  Kennedy  v.  Manship,  1  Ala.  43;  Threl- 
keld  V.  Dobbins,  45  Ga.  144. 

If  the  agreement  be  executed  it  needs  no 
consideration.  Threlkeld  v.  Dobbins,  45  Ga. 
144. 

59.  Lees  v.  Dwight,  10  La.  Ann.  711;  Foot 
w.  Martin,  1  Mete.  (Mass.)  273. 

60.  Stacy  v.  Cook,  62  Kan.  50,  61  Pac.  399; 
Gutchess  V.  Daniels,  49  N.  Y.  605  [reversing 
58  Barb.  401]  ;  Louden  v.  Tiffany,  5  Watts 
&  S.  (Pa.)  367. 

Reduction  in  the  contract  price  of  work  is 
insufficient  consideration  for  an  agreement 
not  to  buy  or  bring  forward  any  set-off 
against  the  price  to  be  paid  for  the  work. 
Lovett  V.  King,  16  Ind.  464. 

61.  Saltmarsh  r.  Bower,  34  Ala.  613  (hold- 
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ing,  however,  that  a  contract  that  an  account 
may  be  credited  upon  a  judgment  is  not  such 
a  waiver);  Davis  v.  Carlisle,  6  Ala.  707; 
Sta«y  V.  Cook,  62  Kan.  50,  61  Pac.  399; 
Ardesco  Oil  Co.  v.  North  American  Oil,  etc., 
Co.,  66  Pa.  St.  375;  Reed  v.  Penrose,  36  Pa. 
St.  214;  Carman  v.  Garrison,  13  Pa.  St.  158; 
U.  S.  Bank  v.  Macalester,  9  Pa.  St.  475; 
Henniss  v.  Page,  3  Whart.  (Pa.)  275;  Fields 
V.  Kershaw,  13  Lane.  Bar  (Pa.)  68;  Feazle 
V.  Dillard,  5  Leigh  (Va.)  30.  Compare  Mc- 
Gillivray  v.  Simson,  2  C.  &  P.  320,  12  E.  C.  L. 
595,  9  D.  &  R.  35,  22  E.  C.  L.  584,  5  L.  J. 
K.  B.  0.  S.  53,  holding  that  an  agreement 
by  a  broker  that  he  will  sell  goods  for  his 
principal  and  pay  over  the  proceeds  without 
setting  off  a  debt  due  from  the  principal  to 
him  is  not  binding,  but  if  he  also  agrees  not 
to  set  off  a  debt  due  from  a  prior  firm  which 
by  a  previous  letter  the  principal  had  agreed 
to  pay  him,  the  principal  having  assumed  the 
funds  of  that  firm,  the  letter  and  agreement 
must  be  read  in  connection  with  the  other, 
and  the  broker  will  not  be  allowed  to  set  off 
that  debt  against  the  proceeds  of  the  goods. 

That  goods  sold  were  agreed  to  be  paid  for 
in  ready  money  does  not  prevent  a  set-off 
in  an  action  for  the  price  of  the  goods.  Mc- 
Gillivray  v.  Simson,  2  C.  &  P.  320,  12  E.  C.  L. 
595,  9  b.  &  R.  35,  22  E.  C.  L.  584,  5  L.  J. 
K.  B.  0.  S.  53;  Eland  r.  Karr,  1  East  375; 
Cornforth  v.  Rivett,  2  M.  &  S.  510,  holding 
that  in  an  action  for  goods  sold  and  delivered 
defendant  m^j  set  off  money  due  upon  plain- 
tiff's acceptance,  of  which  defendant  has  be- 
come holder  since  the  sale  and  before  delivery 
of  the  goods,  although  he  agreed  to  "give  plain- 
tiff ready  money  for  them. 
.  Waiver  of  set-off  is  not  against  public 
policy.— Gutchess  v.  Daniels,  49  N.  Y.  605. 

Permitting  a  contractor  to  work  after  ex- 
piration of  the  contract  time  does  not  con- 
stitute a  Avaiver  of  the  right  to  recoup  dam- 
age for  failure  to  perform  within  the  time 
limited.  Mclntire  v.  Barnes,  4  Colo.  285; 
Sinclair  v.  Tallmadge,  35  Barb.  (N.  Y.)  602; 
Barber  v.  Rose,  5  Hill  (N.  Y.)  76. 

Waiver  of  damages  for  delay  in  building 
contract  see  Buildeks  and  Architects,  6 
Cyc.  115. 

Creditor   borrowing   from    debtor. —  If  a 

creditor  borrows  of  his  debtor,  even  under  an 
express  promise  of  repayment,  he  may  never- 
theless set  off  the  amount  of  his  original 
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express  or  implied/^  other  cases  hold  that  the  agreement  must  be  express^  and 


debt  (Lechmere  v.  Hawkins,  2  Esp  626),  and 
the  same  rule  obtained  in  equity  (Taylor  v. 
Okey,  13  Ves.  Jr.  180,  33  Eng.  Reprint  263. 
See"^Moore  v.  Jervis,  2  Coll.  60,  33  Eng.  Ch. 
60,  63  Eng.  Reprint  .  637,  holding  that  where 
a  debtor  who,  for  money  advanced,  had  given 
his  creditor  his  promissory  note,  and  as  a 
collateral  security  had  deposited  with  him  a 
policy  of  assurance,  and  who  had  on  the  other 
hand  a  right  of  set-off  in  respect  of  goods 
sold,  applied  to  the  creditor  to  have  the 
policy  delivered  up  for  a  purpose  uncon- 
nected with  the  dfbt,  and  replaced  by  another 
security,  and  the  policy  was  accordingly  de- 
livered, the  debtor's  right  of  set-off  was  not 
thereby  displaced). 

Where  a  claim  is  assigned  defendant  may 
agree  not  to  use  a  set-off  against  the  assignee. 
Batavian  Bank  v.  Minneapolis,  etc.,  R.  Co., 
123  Wis.  389,  101  N.  W.  687.  And  see  mfra, 
VI,  L,  7. 

62.  Gross  r.  Weary,  90  III.  256  (holding 
that  the  giving  of  a  note  with  a  cognovit  au- 
thorizing the  entry  of  judgment  thereon 
amounted  to  a  waiver  of  the  right  to  inter- 
pose the  value  of  services  previously  rendered 
as  a  set-off  to  the  note)  ;  Gutchess  v.  Daniels, 
49  N.  Y.  605  {reversing  58  Barb.  401]  (hold- 
ing that  the  right  of  set-off  may  be  waived 
by  the  party  entitled  to  it,  and  where  he,  for 
a*^  valuabk  consideration  by  an  agreement, 
deliberately  made  contriacts  to  waive  it,  the 
agreement  is  binding)  ;  Troup  V.  Haight, 
Hopk.  (N.  Y.)  239  (holding  that  where  on 
settlement  of  accounts  a  bond  and  mortgage 
were  given  to  secure  the  balance  due,  and 
ftn  agreement  entered  into  that  the  bond 
should  be  no  bar  to  lawful  claims  between 
the  parties,  nor  to  correction  of  the  account, 
although  matters  not  embraced  in  the  account 
were  not  barred  thereby,  they  could  not  be 
set  off  against  the  bond  in  a  suit  to  fore- 
close the  mortgage)  ;  Ardesco  Oil  Co.  i'.  North 
American  Oil,  etc.,  Co.,  66  Pa.  St.  375 ;  Reed 
<?.  Penrose,  36  Pa.  St.  214;  U.  S.  Bank  v. 
Macalester,  9  Pa.  St.  475  (holding  that  one 
who  receives  money  delivered  to  him  for  his 
Application  to  a  certain  use  impliedly  agrees 
not  to  apply  it  to  his  own  use  by  pleading 
a  set-off)  ;  Fields  V.  Kershaw,  13  Lane.  Bar 
(Pa.)  68  (holding  that  a  treasurer  of  a  bene- 
ficial society  cannot  set  off  a  claim  for 
benefits  due  him  against  money  in  his  hands 
as  treasurer,  his  acceptance  of  the  office  con- 
.stituting  an  implied  agreement  not  to  set  off 
any  private  claim  against  the  fund  in  his 
hands);  U.  S.  Bung  Mfg.  Co.  v.  Armstrong, 
34  Fed.  94  (holding  that  the  voluntary  pay- 
ment by  the  miaker  of  a  promissory  note  with 
a  full  knowledge  of  all  the  facts  operates  as 
an  abandonment  and  waiver  of  all  to  set  off 
cross  demands  or  independent  debts,  and  a 
bill  disclosing  such  facts  presents  no  case  for 
equifiablc  relief  bv  way  of  equitable  set-off). 

The  words  "  without  offset "  or  "  without 
defalcation "  on  commercial  paper,  as  com- 
monly us(k1,  do  not  defeat  the  operation  of 
the  statute  of  set-off  as  between  the  maker 


and  the  payee,  and  as  to  them  are  to  be  con- 
strued to  have  the  same  meaning  as  the 
words  "  without  off-set  as  against  a  holder  by 
indorsement."  Aultman,  etc.,  Co.  v.  Shelton, 
90  Iowa  288,  57  N.  W.  857  (holding  that  the 
words  "  negotiable  without  offset "  in  a  note 
do  not  prevent  offset  as  against  payees,  but 
merely  fix  terms  of  negotiation)  ;  Louden  v. 
Tiffany,  5  Watts  &  S.  (Pa.)  367;  Harmanson 
■V.  Bain,  11  Fed.  Cas.  No.  6,073,  1  Hughes 
391.  See  Lightey  v.  Brenner,  14  Serg.  &  R. 
(Pa.)  127.  And  thus  it  is  held  that,  al- 
though it  is  provided  by  statute  that  the 
obligor  or  maker  of  a  note  or  bond  shall  be 
allowed  every  just  set-off  and  discount 
against  the  assignee  or  assignor  before  judg- 
ment, unless  it  shall  be  expressed  in  the  note 
or  bond  that  the  same  shall  be  paid  without 
defalcation  or  set-off,  as  between  the  original 
parties  the  statute  does  not  apply,  and  a  set- 
off between  them  is  allowed,  although  the 
note  contains  these  words.  Baker  v.  Brown, 
10  Mo.  396.  See  Collins  Waddle,  4  Mo. 
452. 

Facts  held  not  to  constitute  implied  waiver 
of  set-off  see  Moore  v.  Smith,  103  Mich.  387, 
61  N.  W.  538  (holding  that  where  a  husband, 
at  the  timie  of  buying  a  decree  of  foreclosure 
of  a  mortgage  on  land  owned  by  his  wife, 
told  her  that  he  would  pay  off  the  mortgage, 
and  hold  the  place  for  her,  and  that  if  the 
land  increased  in  value  any,  and  she  wanted 
to  sell  it,  she  need  pay  him  only  what  he 
expended,  no  agreement  can  be  inferred  that 
she  was  to  pay  him  in  cash  without  right  of 
set-off,  because  at  that  time  he  was  indebted 
to  her)  ;  Picket  v.  Morris,  2  Wash.  (Va.) 
255. 

Waiver  by  executing  note  or  mortgage. — 

Where,  to  the  knowledge  of  defendant,  a  set- 
off or  counter-claim  existed  before  the  execu- 
tion of  a  note  sued  on  (Hill  v.  Parsons.  110 
III.  107;  Dayhuff  v.  Dayhuff,  27  Ind.  158; 
Blake  v.  Krom,  13  N.  Y.  Suppl.  335.  But  see 
Thornton  f.  Williams,  14  Ind.  518,  holding 
that  in  an  action  on  a  note  given  on  a  settle- 
ment of  accounts  between  the  maker  and  the 
payee  as  to  items  of  set-off  ^accruing  before 
the  date  of  the  note,  the  note  is  prima  facie, 
but  not  conclusive,  evidence  that  they  had 
been  settled,  and  that  as  to  such  as  did  not 
accrue  the  note  would  not  be  even  prima 
facie  evidence  of  settlement,  and  the  burden 
is  upon  plaintiff  to  show  that  the  claim  was 
settled  in  the  note),  or  mortgage  foreclosed 
(Woodruff  V.  Ackert;  30  N.  Y.^  Suppl.  87  [af- 
firmed in  145  N.  Y.  600,  40  N.  E.  165],  hold- 
ing that  in  an  action  to  foreclose,  a  counter- 
claim in  favor  of  defendant,  mortgagor, 
against  the  deceased  mortgagee  for  pre- 
viously performed  services  cannot  be  sus- 
tained where,  according  to  defendant's  testi- 
mony, the  claim  against  the  mortgagor  existed 
at  the  time  the  mortgage  was  executed), 
defendant  will  be  held  to  have  waived  liis 
right  to  set-off  or  counter-claim;  at  least  in 
the  absence  of  a  satisfactory  reason  why  the 
counter  demand  was  not  urged  and  settled  at 
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cannot  be  inferred  from  equivocal  words  nor  deduced  from  ambiguous 
expressions.^^ 

D.  Estoppel.^*  A  defendant  may,  by  his  conduct  or  representations,  be 
estopped  from  interposing  a  set-off  which  would  be  otherwise  available/^  but  it 
must  be  shown  that  plaintiff  has  acted  thereon  so  as  to  alter  his  position  to  his 
detriment. 

■  V.  Actions  in  Which  Remedy  Is  Available. 

A.  In  General.  Both  set-off  and  counter-claim/^  being  the  subject  of 
statutory  regulation,  the  actions  in  which  the  remedies  are  available  depend 
almost  entirely  upon  the  construction  of  the  statutes  of  the  various  states/^  and 


the  execution  of  the  note  or  mortgage  (Blake 
v.  Krom,  supra),  or  a  reservation  in  the  note 
of  the  counter  demand  (Dayhuff  v.  Dayhuff, 
supra)  ;  but  a  presumption  that  a  renewal  of 
a  note  after  the  accrual  of  an  .alleged  counter- 
claim operated  as  a  waiver  of  a  counter- 
claim does  not  attach  where  it  was  expressly 
stipulated  at  the  time  of  the  removal  that 
it  should  be  without  prejudice  to  the  maker's 
right  to  insist  on  the  counter-claim  (Waterloo 
First  Nat.' Bank  v.  Park,  117  Iowa  552,  91 
N.  W.  826 ) . 

63.  Louden  r.  Tiffany,  5  Watts  &  S.  (Pa.) 
367  (holding  that  there  must  be  an  express 
agreement  for  a  valuable  consideration)  i 
Henniss  v.  Page,  3  Whart-  (Pa.)  275. 

64.  Estoppel  to  plead  set-off  or  counter- 
claim existing  at  the  time  of  making  a  com- 
promise see  Compromise  and  Set-Off,  8  Cyc. 
517. 

65.  Alalama. —  Nelson  v.  Dunn,  13  Ala. 
259  (holding  that  where  the  purchasers  of 
real  property  executed  a  number  of  notes  for 
the  purchase-price  falling  due  during  a  series 
of  years,  and  paid  the  notes  first  falling  due, 
he  was  presumed  to  have  availed  himself  of 
any  set-off  which  then  existed,  and  would  not 
be  allowed  to  set  off  any  claim  against  the 
pa^^ee  after  the  note  subsequently  falling  due 
had  been  assigned)  ;  Lowrie  v.  Stewart,  8  Ala. 
163. 

Kentucky.— 'Phmi])s  v.  Offutt,  38  S.  W. 
1044,  18  Ky.  L.  Rep.  1011. 

Minnesota. —  Fitzgerald  v.  Duluth  State 
Bank,  64  Minn.  469,  67  N.  W.  361. 

Mississippi. —  Holden  v.  Davis,  57  Miss. 
769,  holding  that  the  drawee  of  two  drafts 
of  the  same  date,  amount,  maturity,  and  par- 
ties, who  accepts  one,  and  afterward  pays  the 
other  by  mistake,  cannot  set  off  such  payment 
in  a  suit  upon  his  acceptance,  where  the  pay- 
ment of  the  unaccepted  draft  caused  a  failure 
to  protest  it. 

Netv  York. —  Nottebohm  v.  Maas,  3  Eob. 
249;  Wickoff  v.  True,  Clarke  237. 

England. —  Skvring  i;.  Greenwood,  4  B.  &  C. 
281,  io  E.  C.  L.  580,  1  C.  &  P.  517,  12  E.  C.  L. 
298,  6  D.  &  P.  401,  28  Rev.  Rep.  264,  where 
set-off  was  disallowed  because  defendant  kept 
plaintiff  in  ignorance  of  his  claim  against 
him  for  four  years. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim." §  25. 

Where  defendant  received  money  on  de- 
posit for  another  under  an  agreement  to  pay 
It  out  on  his  order,  he  cannot  set  up  as  a 


counter-claim  against  such  obligation  a  debt 
due  before  he  accepted  the  fund  in  trust. 
Randolph  v.  Walker,  78  S.  C.  157,  59  S.  E. 
856, 

Failure  to  urge  set-of?  when  plaintiff's  de- 
mand was  presented  raises  no  implication 
against  defendant,  so  as  to  prevent  him  from 
subsequently  using  the  set-off.  Farrow  v. 
Flatt,  61  111.  App.  118. 

That  a  set-off  is  inconsistent  with  another 
set-off  previously  claimed  and  rejected  as 
improper  is  no  objection  to  its  allowance. 
Charnley  v.  Siblev,  73  Fed.  980,  20  C.  C.  A. 
157. 

Where  the  party  claiming  a  set-off  has  sent 
a  statement  of  account  to  the  party  against 
whom  the  set-off  is  claimed,  he  is  estopped 
from  asserting  by  way  of  set-off  an  amount 
greater  than  such  sum,  in  the  absence  of 
mistake,  unless  transactions  have  arisen  sub- 
sequent to  the  sending  of  the  statement. 
Aygarn  v.  W.  A.  Eraser  Co.,  123  111.  App.  95. 

Facts  held  not  to  constitute  estoppel  see 
Carroll  v.  Malone,  28  Ala.  521. 

66.  Hogden  v.  Kief,  63  111.  146  (holding 
that  a  person  owing  a  balance  upon  an  ac- 
count, but  having  a  greater  sum  due  him  for 
merchandise  subsequently  furnished,  is  not 
estopped  from  pleading  the  matter  as  matter 
of  set-off  by  a  promise  to  pay  the  former  bal- 
ance, in  the  absence  of  evidence  that  in  conse- 
quence of  the  promise  the  other  party  had 
acted  so  as  to  so  alter  his  position  that  a 
breach  of  the  agreement  would  operate  to  his 
injury)  ;  Ketchum  v.  Foot,  15  Vt.  258,  40 
Am.  Dec.  678  (holding  that  a  promise  with- 
out consideration  by  the  obligor  to  an  as- 
signee, after  the  assignment  to  pay  an  as- 
signed demand,  which  promise  had  in  no  way 
been  made  the  basis  of  action  or  an  occasion 
of  prejudice  to  the  assignee,  cannot,  as  matter 
of  law,  estop  or  conclude  the  obligor  from 
setting  up  an  equitable  set-off  against  the  as- 
signee, which  existed  against  the  assignor 
at  the  time  of  the  assignment). 

67.  See  s^lpra,  I,  B,  2. 

68.  See  supra,  I,  C. 

69.  See  cases  cited  infra,  this  note. 

Set-off  held  admissible  in  Hooper  v,  Arm- 
strong, 69  Ala.  343  (a  bill  in  equity  to  en- 
force a  vendor's  lien)  ;  Allen  v.  Hart,  18 
Gratt.  (Va.)  722  (action  on  a  forthcoming 
bond  taken  under  a  warrant  of  distress). 

Set-off  held  inadmissible  in  Bird  sail  v. 
Welch,  6  D.  C.  316  (suit  to  set  aside  fraudu- 
lent conveyance)  ;  Marquess  V.  La  Baw,  82 
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it  is  therefore  difficult  to  deduce  from  their  decisions  any  universal  rule  as  to  the 
cases  in  which  the  remedy  is  available;  ^°  but  it  is  held  as  a  broad  general  rule 
that  set-off  can  be  allowed  only  in  actions  founded  upon  demands  which  could 
themselves  be  the  subject  of  a  set-off.''^  Recoupment  has  been  so  greatly  broad- 
ened in  its  effect  that  the  earlier  decisions  relating  to  it  must  be  taken  as  authority 
with  caution,  particularly  where  they  disallow  the  remedy. 

B.  On  Contracts  —  1.  In  General.  In  actions  on  contract,  express  or 
imphed,  recoupment  has  been  universally  allowed,  and  under  the  codes  and 
statutes  set-offs  and  counter-claims  are  allowed  in  this  class  of  actions,'^  and  it 
is  very  generally  held  to  be  the  rule  that  both  recoupment     and  the  statutor}^ 


Ind.  550  (action  to  set  aside  a  guardian's  re- 
port) ;  Dedman  r.  Smith,  2  A.  K.  Marsh. 
(Kyo  260  (holding  that  a  successful  plain- 
tiff in  a  warrant  of  forcible  entry  should  not 
be  restrained  from  having  restitution  because 
defendant  has  recovered  judgment  in  eject- 
ment for  the  premises,  for  claims  to  real 
property  cannot  be  thus  set  off,  although 
pecuniary  damages  may). 

In  California  the  provisions  regulating 
counter-claims,  being  sections  of  the  Civil 
Practice  Act,  apply  to  all  actions  that  can 
be  prosecuted  under  that  act.  Duff  v.  Hobbs, 
19  Cal.  646. 

In  an  action  for  money  had  and  received 
by  defendant  to  plaintiff's  use  a  counter- 
claim has  been  held  to  be  unnecessary  be- 
cause the  action  being  equitable  in  its  nature 
is  only  for  the  recovery  of  the  amount  of 
money  that  defendant  has  in  his  hands,  which 
justly  belongs  to  plaintiff'  and  which  he  ought 
to  pay  over.    Dennis  v.  Graf,  31  Wis.  105. 

A  defendant  to  a  bill  for  specific  perform- 
ance of  a  clear  contract  for  a  specific  sum 
cannot  resist  it  by  way  of  set-off,  on  the 
ground  that,  on  an  account  between  him  and 
plaintiff  in  respect  of  antecedent  transactions 
affecting  the  subject-matter,  there  would  be  a 
balance  due  to  defendant.  Phipps  v.  Child,  3 
Drew.  709,  61  Eng.  Reprint  1074.  But  see 
Wallis  V.  Bastard,  4  De  G.  M.  &  G.  251,  2  Eq. 
Rep.  508,  17  Jur.  1107,  2  Wkly.  Rep.  47,  53 
Eng.  Ch.  195,  43  Eng.  Reprint  503. 

In  an  action  to  recover  specific  chattels  a 
counter-claim  cannot  be  filed  where  there  are 
no  exceptional  circumstances  entitling  defend- 
ant to  equitable  relief.  Badham  v.  Brabham, 
54  S.  C.  400,  32  S.  E.  444. 

In  an  action  for  wages  for  manual  labor 
set-off  has  been  allowed  in  Pennsylvania  un- 
der the  Defalcation  Act  (Felpel  v.  Hershour, 
128  Pa.  St.  587,  18  Atl.  419;  Rogers  v.  Waltz, 
5  Pa.  Dist.  645,  18  Pa.  Co.  Ct.  95,  12  Montg. 
Co.  L.  Rep.  160),  but  in  Illinois,  it  has  been 
held  that,  under  Hurd  Rev.  St.  (1899)  p.  341, 
in  an  action  for  wages  defendant  cannot  set 
off  a  claim  for  goods  sold  to  plaintiff 
(Leischke  v.  Miller,  100  111.  App.  137).  And 
see,  generally,  Master  and  Servant,  26  Cyc. 
1054. 

Money  deposited  with  a  (garnishee  to  be 
remitted  to  defendant  by  a  bill  of  exchange, 
find  the  deposit  not  to  be  preserved  in  specie, 
is  subject  to  set-off  for  a  debt  due  the  gar- 
nishee from  defendant  at  the  time  of  the 
service  of  the  garnishee  summons.  Howe  v. 
Hyer,  36  Fla.  12,  17  So.  925. 


Recoupment,  set-off,  and  counter-claim  in 
actions  on  demands  exempt  from  execution 
see  Exemptions,  18  Cjo..  1463. 

70.  Baltimore,  etc.,  R.  Co.  v.  Jameson,  13 
W.  Va.  833,  841,  31  Am.  Rep.  775. 

71.  Alahama. —  Brown  v.  Chambers,  12 
Ala.  697. 

Florida. —  Robinson  v.  L'Engle,  13  Fla. 
482. 

Michigan.— r  Smith  v.  Warner,  16  Mich.  390. 

Missouri. — ^  State  v.  Modrell,  15  Mo.  421 
[approving  Gordon  v.  Bowne,  infra,  this 
note]. 

Neio  York.— Bsirt  v.  Willard,  1  Sandf. 
254;  Welch  v.  Hazelton,  14  How.  Pr.  97; 
Osborn  v.  Etheridge,  13  Wend.  339;  Wilmot 
V.  Hurd,  11  Wend.  584  (holding  that  a  set-off 
was  not  allowable  in  an  action  brought  for 
breach  of  warranty  in  the  sale  of  a  horse 
under  2  Rev.  St.  (2d  ed.)  p.  278,  §  32)  ;  Bur- 
gess r.  Tucker,  5  Johns.  105  (holding  also 
that  to  allow  a  set-off  plaintiff's  cause  of  ac- 
tion must  be  specific  and  certain)  ;  Gordon  v. 
Bowne,  2  Johns.  150. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §  15. 

72.  See  supra,  I,  A. 

73.  St.  Louis,  etc.,  R.  Co.  v.  Chenault,  36 
Kan.  51,  12  Pac.  303;  Fanson  v.  Linsley,  20 
Kan.  235;  Lee  v.  Rutledge,  51  Md.  311. 

Where  plaintiff  declares  upon  a  special  con- 
tract, not  upon  an  implied  contract,  recoup- 
ment is  not  necessary  as  plaintiff  having 
counted  upon  an  express  contract  is  bound  to 
show  performance  on  his  part  of  conditions 
upon  which  the  promise  of  defendant  was 
based,  or  lie  could  not  recover  at  all. 
Thompson  v.  Richards,  14  Mich.  172. 

A  motion  by  a  lessor  for  a  judgment  for 
rent  is  an  action  at  law  within  Va.  Code, 
§  3299,  authorizing  defendant  in  an  action 
on  a  contract  to  file  a  plea  of  set-off.  New- 
port News,  etc.,  R.,  etc.,  Electric  Co.  r.  Bick- 
ford,  105  Va.  182,  52  S.  E.  1011. 

74.  See  the  codes  and  statutes  of  the  sev- 
eral states.  And  see  Blair  r.  Ellsworth,  55 
Vt.  415,  holding  that  a  plea  in  set-off  is  al- 
lowable against  a  claim  for  usury,  such  a 
claim  being  founded  upon  an  implied  con- 
tract within  the  meaning  of  that  term  as 
used  in  the  statute  regulating  set-off'. 

75.  Wheat  i:.  Dotson,  12  Ark.  699  (hold- 
ing that  under  the  prevailing  statute  recoup- 
ment was  as  well  allowable  when  the  action 
was  upon  any  instrument  or  note  in  writing 
under  the  seal  of  the  party  charged  there- 
with as  when  it  was  upon  a!  quantum  meruit 
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remedy  of  set-off  '^^  are  admissible  in  actions  for  liquidated  damages  upon  contracts 
or  instruments  under  seal. 

2.  Unliquidated  Demands.  As  set-off  is  allowed  only  in  actions  founded  upon 
demands  which  could  themselves  be  the  subject  of  set-off,"  and  as  it  is  generally 
held  that  unliquidated  demands  cannot  be  the  subject  of  set-off, the  general 
rule  is  that  set-off  is  not  allowed  in  actions  on  unliquidated  demands,  either  under 
the  English  statutes     or  under  similar  statutes  throughout  the  United  States.^ 


or  quantum  valehat,  or  upon  a  promissory 
note  or  bill  of  exchange)  ;  Van  Epps  v.  Har- 
rison, 5  Hill  (N.  Y.)  63,  40  Am.  Dec.  314 
(holding  that  in  an  action  on  a  bond  under 
seal  conditioned  for  the  payment  of  the  money 
upon  a  contract  to  purchase  real  estate,  re- 
coupment is  allowable  upon  the  ground  of 
fraud  on  the  part  of  the  vendor,  since  by  vir- 
tue of  the  provision^  of  2  Rev.  St.  p.  406, 
§  77,  a  seal  is  only  presumptive  evidence  of  a 
sufficient  consideration,  which  may  be  re- 
butted in  the  same  manner  and  to  the  same 
extent  as  if  the  instrument  was  not  sealed ) . 

In  New  Jersey,  under  Pr.  Act,  §  39,  which 
provides  only  for  recoupment  in  "  actions  on 
contracts  not  under  seal,"  there  can  be  no 
recoupment  in  an  action  on  a  sealed  instru- 
ment.   Price  y.  Revnolds,  39  N.  J.  L.  171. 

76.  Roebuck  v.  Tennis,  5  T.  B.  Mon.  (Ky.) 
82  (holding  that  a  set-off  is  available  in  an 
action  of  covenant,  if  the  action  is  for  money 
expressly  ascertained)  ;  Collins  v.  Collins,  2 
Burr.  820,  97  Eng.  Reprint  579,  2  Ld.  Ken. 
530,  96  Eng.  Reprint  1268  (holding  that  a 
set-off  may  be  pleaded  to  an  action  on  a  bond 
conditioned  for  the  payment  of  an  annuity 
on  a  growing  sum,  the  amount  of  which  is 
liquidated) . 

Set-off  in  actions  for  unliquidated  damages 
for  breach  of  covenant  see  infra,  Y,  C. 

77.  See  supra,  V,  A. 

78.  See  infra,  VI,  I.  3. 

79.  Luckie  v.  Bushby,  13  C.  B.  864,  1 
C.  L.  R.  685,  17  Jur.  625,  22  L.  J.  C.  P.  220, 
1  Wkly.  Rep.  455,  76  E.  C.  L.  864;  Bodding- 
ton  V.  Castelli,  1  C.  L.  R.  281,  1  E.  &  B.  879, 
17  Jur.  781,  23  L.  J.  Q.  B.  31,  1  Wkly.  Rep. 
359,  72  E.  C.  L.  879 ;  Pellas  v.  Neptune  Mar. 
Ins.  Co.,  5  C.  P.  D.  34,  49  L.  J.  C.  P.  153,  42 
L.  T.  Rep.  N.  S.  35,  28  Wkly.  Rep.  405. 

In  an  action  on  a  covenant  for  unliquidated 
damages,  damages  arising  from  the  breach  of 
other  covenants  to  be  performed  by  plaintiff 
cannot  be  pleaded  by  way  of  set-off.  Cooper 
V.  Robinson,  2  Chit.  161,  18  E.  C.  L.  563 
(holding  that  in  an  action  on  covenant  for 
not  indemnifying  a  person  against  taxes  no 
plea  of  set-ofl"  can  be  sustained)  ;  Attwood  v. 
Attwood,  1  C.  L.  R.  242,  2  E.  &  B.  23,  17 
Jur.  789,  22  L.  J.  Q.  B.  287,  1  Wkly.  Rep. 
325,  75  E.  C.  L.  23  (holding  that  there  can 
be  no  set-off  to  an  action  on  a  bond  con- 
ditioned to  indemnify  generally)  ;  Howlet  v. 
Strickland,  Cowp.  56;  Williams  v.  Flight,  2 
Dowl.  P.  C.  N.  S.  11,  7  Jur.  197;  Weigall  V. 
Waters,  6  T.  R.  488  (holding  that  to  an 
action  on  a  covenant  for  rent  by  a  landlord, 
defendant  cannot  set  off"  any  uncertain  dam- 
ages that  he  may  be  entitled  to  recover 
against  the  landlord  on  any  of  the  other 
covenants  in  the  lease), 
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To  an  action  on  a  bond  conditioned  for  re- 
placing stock  a  set-off  cannot  be  pleaded,  the 
action  being  in  the  nature  of  an  action  for 
unliquidated  damages.  Gillingham  17. 
Waskett,  McClell.  198,  13  Price  434. 

80.  Alabama. —  Brown  v.  Chambers,  12 
Ala.  697  (action  for  unliquidated  damages 
on  a  bond)  ;  George  v.  Cahawba,  etc.,  R.  Co., 
8  Ala.  234  (where  a  set-off  was  refused  in 
an  action  for  unliquidated  damages  arising 
out  of  a  breach  of  contract  in  refusing  to 
permit  plaintiff  to  perform  services  which  he 
had  contracted  to  perform ) . 

Indiana. —  Jones  v.  McGrew,  1  Blackf.  192. 

Masso-chusetts. — Tracey  v.  Grant,  137  Mass. 
181;  Barry  v.  Cavanagh,  130  Mass.  437,  127 
Mass.  394. 

Michigan. —  Smith  v.  Warner,  14  Mich.  152, 
assumpsit  for  failure  to  deliver  a  portion  of 
goods  upon  a  contract  for  sale  and  delivery. 

Mississippi. —  Burrus  v.  Gordon,  57  Miss. 
93 ;  Whitaker  v.  Robinson,  8  Sm.  &  M.  349. 

Missouri. —  Johnson  v.  Jones,  16  Mo.  494; 
State  V.  Modrell,  15  Mo.  421  (where,  in  an 
action  upon  the  bond  of  two  executors,  set-off 
was  refused  because  the  damages  claimed 
were  not  necessarily  liquidated)  ;  May  v. 
Kellar,  1  Mo.  App.  381  (an  action  against 
sureties  upon  an  appeal-bond). 

Neiv  Hampshire, —  Concord  v.  Pillsbury,  33 
N.  H.  310  (holding,  however,  that,  although 
a  bond  is  security  for  unliquidated  damages, 
it  is  still  a  debt  against  which  set-off  is  avail- 
able) ;  Drew  V.  Towle,  27  N.  H.  412,  59  Am. 
Dec.  380. 

New  York.—  lla^Tt  v.  Willard,  1  Sandf.  254 
(adding  that,  in  an  action  on  a  bond  of  in- 
demnity executed  to  a  sheriff  on  his  levying 
an  execution,  defendant  could  not  set  off  a 
judgment  against  plaintiff  because  the  de- 
mand, being  for  unliquidated  damages,  would 
have  itself  been  invalid  as  a  set-off,  2  Rev. 
St.  (2d  ed.)  p.  278,  §  32,  subd.  5,  providing 
that  a  set-off  could  only  be  allowed  in  actions 
which  could  themselves  be  the  subject  of  set- 
off) ;  Wilmot  v.  Hurd,  11  Wend.  584  (refus- 
ing to  allow  set-off  in  an  action  for  breach 
of  warranty  in  sale  of  a  horse)  ;  Hepburn  p, 
Hoag,  6  Cow.  613;  Gordon  v.  Bowne,  2  Johns. 
150;  Duncan  v.  Lyon,  3  Johns.  Ch.  351,  8 
Am.  Dec.  513. 

North  Carolina. —  Dowd  v.  Faucett,  15 
K  C.  92. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §  19. 

In  an  action  upon  an  open  policy  of  in- 
surance a  set-off  is  admissible.  Baltimore 
Ins.  Co.  i\  McFadon,  4  Harr.  &  J.  (Md.)  31. 
Contra.  Gordon      Bowne,  2  Johns.  (N.  Y.)  150. 

In  an  action  of  covenant  for  specific 
articles,  sounding  in  damages  merely,  set-off 
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In  some  states,  however,  the  statutes,  more  in  harmony  with  the  object  of  the 
remedy,  which  is  to  settle  cross  demands  in  one  action,  wherever  possible,  allow 
a  set-off  in  all  actions  upon  contract,  whether  for  liquidated  or  unliquidated 
damages.®^ 

C.  For  Penalties.  An  action  for  a  statutory  penalty  being  of  a  quasi- 
criminal  nature,^  a  set-off  or  counter-claim^^  cannot  be  interposed  therein  under 
the  various  statutes  of  set-off  and  counter-claim.  An  action  upon  a  bond  for  a 
penalty  given  by  statute  has  been  held  to  come  within  the  operation  of  this  rule;^^ 
but  an  action  on  an  undertaking  given  to  secure  an  attachment/^  or  writ  of 


cannot  be  interposed.  Barnes  v.  Lloyd,  1 
How.  (Miss.)  584.  But  see  Moore  v.  Weir, 
3  Sneed  (Tenn.)  46,  holding  that  a  bill  single 
for  the  payment  of  money  may  be  set  off  in 
an  action  on  a  breach  of  covenant  for  the 
payment  of  specific  articles  at  a  certain  time 
and  place,  the  latter  being  in  effect  a  money 
demand  to  an  amount  easily  ascertainable. 

81.  See  supra,  I,  I. 

82.  See  the  statutes  of  the  several  states. 
And  see  the  following  cases:  St.  Louis,  etc., 
E.  Co.  i-.  Chenault,  36  Kan.  51,  12  Pac.  303; 
Gardner  v.  Risher,  35  Kan.  93,  10  Pac.  584; 
Read  v.  Jeffries,  16  Kan.  534;  Stevens  v. 
Able,  15  Kan.  584;  Ravmond  v.  Green,  12 
Nebr.  215,  10  N.  W.  "709,  41  Am.  Rep. 
763  [overruling  Boyer  v.  Clark,  3  Nebr. 
161]. 

In  Tennessee  wherever  debt  or  indebitatus 
assumpsit  will  lie,  a  set-off  will  be  allowed, 
and  this  includes  actions  for  unliquidated 
damages.  Moore  v.  Weir,  3  Sneed  46 ;  Martin 
y.  McAllister,  2  Yerg.  111. 

In  Texas  set-off  is  allowed  in  actions  upon 
simple  contracts  for  unliquidated  damages. 
Sanders  v.  Bridges,  67  Tex.  93,  2  S.  W.  663; 
Bodman  v.  Harris,  20  Tex.  31.  If,  however, 
plaintiff's  cause  of  action  be  a  claim  for  un- 
liquidated or  uncertain  damages  founded  on 
a  tort  or  breach  of  covenant,  set-off  is  not 
allowed.  Jones  v.  Hunt,  74  Tex.  657,  12 
S.  W.  832  (holding,  however,  that  in  a  suit 
for  wrongful  conversion  of  a  package  of 
money,  the  damages  were  not  unliquidated  or 
uncertain)  ;  Wheat  v.  Ball.  (Civ.  App.  1902) 
68  S.  W.  181 ;  Santleben  v.  Froboese,  17  Tex. 
Civ.  App.  626,  43  S.  W.  571. 

83.  Woodward  v.  Conder,  33  Mo.  App.  147. 
And  see  Penalties,  30  Cyc.  1344. 

84.  Spurgin  r.  Kruse,  125  111.  App.  507; 
Irvin  V.  Rushville  Co-operative  Tel.  Co.,  161 
Ind.  524,  69  N.  E.  258  (statutory  penalty 
against  a  telephone  company  for  refusing  to 
furnish  service  to  a  subscriber)  ;  Lebanon 
Nat.  Bank  v.  Karmany,  98  Pa.  St.  65  (action 
for  the  recovery  of  twice  the  amount  of 
usurious  interest  paid  to  a  national  bank, 
the  penalty  prescribed  bv  U.  S.  Rev.  St. 
(1878)  §  5198  [U.  S.  Comp.  St.  (1901) 
p.  3493] :  Chambersburg  Bank  v.  Com.,  2  Grant 
(Pa.)  384.  But  see  Springfield  ?;.  Hickok, 
7  111.  241,  holding  that  where  in  an  action 
of  debt  by  a  city  to  recover  a  penalty  accru- 
ing under  an  ordinance,  defendants  filed,  by 
way  of  set-off,  a  city  order  drawn  by  the 
mayor  upon  the  treasurer,  it  was  a  proper 
subject  of  set-off,  and  that  a  prior  demand 
on  the  treasurer  was  not  necessary  to  charge 
the  city  upon  such  order. 


In  Alabama  it  is  held  that  an  action  for 
a  statutory  penalty  is  an  action  of  debt  in 
which  a  claim  upon  which  debt  would  lie 
may  be  set  off.  Kelly  v.  Johnson,  129  Ala. 
627,  29  So.  672  (action  for  a  statutory 
penalty  for  failure  to  enter  upon  the  margin 
of  the  record  of  a  mortgage  partial  payments 
thereon)  ;  Hamilton  v.  Griffin,  123  Ala.  600, 
26  So.  243  (action  for  a  statutory  penalty 
for  cutting  down  another's  trees ) . 

85.  Woodward  v.  Conder,  33  Mo.  App.  147 
(action  under  Rev.  St.  §  3921,  for  treble 
damages  for  a  trespass  on  plaintiff's  land)  ; 
Moore  v.  Trimmer,  1  Silv.  Sup.  (N.  Y.)  171, 
6  N.  Y.  Suppl.  430,  17  N.  Y.  Civ.  Proc.  99 
(holding  that  a  counter-claim  in  an  action 
by  an  overseer  for  a  statutory  penalty  for 
illegally  selling  liquor,  alleging  that  plain- 
tiff owes  defendant  money  advanced  to  him 
officially  under  a  promise  to  refund  it  if  he 
should  sue  defendant  for  such  a  penalty,  is 
not  authorized  by  the  Code  Civ.  Proc.  §  501, 
providing  that  defendant  may  file  as  a 
counter-claim  a  cause  of  action  arising  out 
of  the  same  contract  and  transaction  as  that 
sued  on,  or  if  the  action  be  on  contract  such 
counter-claim  must  consist  of  any  other  cause 
of  action  arising  from  contract  at  the  com- 
mencement of  the  action ) . 

But  a  suit  to  recover  penalties  collected  by 
a  public  county  treasurer  is  an  action  on 
contract  to  which  any  other  cause  of  action 
on  contract  existing  at  the  commencement 
of  the  action  may  be  pleaded  as  a  counter- 
claim under  Colo.  Code  Civ.  Proc.  §§  56,  57. 
Arapahoe  County  v.  Denver,  30  Colo.  13,  69 
Pac.  586. 

86.  McCoun  v.  New  York  Cent.,  etc.,  R. 
Co.,  50  N.  Y.  176,  holding  that  an  action  on 
a  bond  for  a  penalty  given  by  statute  is  not 
an  action  on  contract,  and  is  to  be  dis- 
tinguished from  an  action  on  a  bond  given 
in  a  proceeding  by  one  party  to  another  to 
indemnify  the  party,  for  whose  benefit  it 
is  given,  from  injury  which  he  may  suffer 
by  reason  of  the  acts  of  the  other  party  to 
the  action.  But  see  Concord  v.  Pillsbury, 
33  N.  H.  310,  where  a  set-oft'  was  allowed  in 
an  action  upon  a  bond  given  to  secure  the 
collection  and  payment  of  public  taxes. 

87.  Wickham  r.  Weil,  17  N.  Y.  Suppl.  518 
[disapproving  Furber  r.  INIcCarthv,  54  Hun 
(N.  Y.)  435,  7  N.  Y.  Suppl.  613,  "which  held 
that  an  undertaking  executed  to  obtain  the 
arrest  of  the  maker  of  a  note  in  an  action 
for  false  representation  was  not  a  contract 
within  the  meaning  of  the  code  section  in 
question,  but  was  a  statutory  indemnity  in 
the  nature  of  a  penaltv,  and  in  an  action 
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replevin,  or  upon  an  appeal/^  or  an  action  on  a  forthcoming  bond  taken  under 
a  warrant  of  distress/^  are  held  to  be  actions  upon  contract  in  which  counter- 
claims or  set-offs  are  available,  and  in  an  action  of  debt  for  the  penalty  of  a  bond 
conditioned  for  the  performance  of  an  award  a  set-off  is  allowed.®^ 

D,  For  Taxes.  It  is  almost  universally  held  that  in  an  action  for  taxes 
set-off  of  an  indebtedness  of  the  state  or  municipahty  to  the  tax  debtor  will  not 
be  allowed;  the  statutes  of  set-off  being  construed  in  the  hght  of  pubhc  poHcy 
as  not  allowing  the  remedy  in  proceedings  for  this  purpose nor  is  such  a  claim 
subject  to  compensation/^  and  it  follows  with  greater  force  that  a  private  debt 
of  the  tax-collector  cannot  be  set  off  against  taxes  due  from  his  creditor.^*  But 


therefor,  by  an  assignee  of  the  maker  of  the 
note,  the  obligor  in  the  bond  could  not  coun- 
ter-claim the  note], 

88.  McKelvey  v.  McLean,  34  U.  C.  Q.  B. 
635. 

89.  Green  v.  Conrad,  114  Mo.  651,  21  S.  W. 
839  (holding  that  this  is  so,  although  the 
judgment  appealed  from  was  rendered  for 
a  tort,  the  tort  being  merged  in  the  judg- 
ment) ;  Delaney  v.  Miller,  78  Hun  (N.  Y.) 
18,  28  N:  Y.  Suppl.  1059  {affirmed  in  84  Hun 
244,  32  N.  Y.  Suppl.  505]. 

In  an  action  against  a  constable  and  his 
sureties  on  the  official  bond  of  the  constable, 
where  the  alleged  cause  was  the  failure  of 
the  constable  to  properly  serve  an  execution, 
a  cause  of  action  set  off  in  defendant's 
answer  that  plaintiff  o'^sed  the  constable  a 
certain  sum  of  money  for  constable  fees, 
which  accrued  in  the  original  cause,  is  a 
proper  subject  of  set-off.  Sponenbarger  f. 
Lemert,  23  Kan.  35. 

90.  Hancock  f.  mitehall  Tobacco  Ware- 
house Co.,  100  Va.  443,  41  S.  E.  860; 
Allen  V.  Hart,  18  Gratt.  (Va.)  737. 

91.  Burgess  v.  Tucker,  5  Johns.  (N.  Y.) 
105,  holding  also  that  the  set-off  is  against 
the  sum  actually  due,  and  not  the  penalty. 

92.  Colorado. —  Morgan  v.  Pueblo,  etc.,  B. 
Co.,  6  Colo.  478. 

Florida. —  Finnegan  v.  Fernandina,  15  Fla. 
379,  21  Am.  Bep.  292,  where  th«  court  said 
that,  to  hold  that  a  tax  is  liable  to  set-off 
would  be  utterly  subversive  of  the  power  of 
government,  and  destructive  of  the  very  end 
of  taxation. 

Georgia. —  Hawkins  v.  Sumter  County,  57 
Ga.  166. 

Indiana. —  Scobey  f.  Decatur  County,  72 
Ind.  551. 

Kentuckij. —  Somerset  i\  Somerset  Bank- 
ing Co.,  109  Ky.  549,  60  S.  W.  5,  22  Ky.  L. 
Rep.  1129;  Anderson  v.  Mayfield,  93  Ky. 
230,  19  S.  W.  598,  14  Ky.  L.  Bep.  370; 
Newport,  etc.,  Bridge  Co.  v.  Douglass,  12 
Bush  673.  But  see  Louisville,  etc.,  Co.  v. 
Com.,  30  S.  W.  624,  17  Ky.  L.  Bep.  136, 
holding  that  a  railroad  company  may,  in 
an  action  against  it  to  recover  taxes,  plead 
as  a  set-off  an  excess  of  taxes  previously 
paid  by  mistake. 

Louisiana. —  Morris  v.  Lalaurie,  39  La. 
Ann.  47,  1  So.  659. 

New  Jersey. —  Camden  v.  Allen,  26  N.  J. 
L.  398. 

North  Carolina. —  Catling  v.  Carteret 
County,  92  N.  C.  536,  53  Am.  Bep.  432; 
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Cobb  V.  Elizabeth  City,  75  N.  C.  1,  holding 
that  the  rule  applies  irrespective  of  the  form 
in  which  the  indebtedness  may  be  evidenced. 

Pennsylvania. —  McCraken  v.  Elder,  34  Pa. 
St.  239. 

South  Carolina. —  Trenholm  v.  Charleston. 
3  S.  C.  347,  16  Am.  Bep.  732. 

Wisconsin. —  Keep  v.  Frazier,  4  Wis. 
224. 

United  States. —  Apperson  v.  Memphis,  1 
Fed.  Cas.  No.  497,  2  Flipp.  363 ;  U.  S.  v. 
Pacific  B.  Co.,  27  Fed.  Cas.  No.  15,983,  4 
Dill.  66. 

Equity  will  not  intervene  to  allow  a  set- 
off against  taxes  or  enjoin  the  collection 
of  the  taxes  till  the  indebtedness  to  the 
tax  debtor  is  paid.    Finnegan  v.  Fernandina. 

15  Fla.  379,  21  Am.  Bep.  292;  Cartersville 
Water  Works  Co.  v.  Cartersville,  89  Ga.  689, 

16  S.  E.  70;  Scobey  v.  Decatur  County,  72 
Ind.  551;  Trenholm  v.  Charleston,  3  S.  C. 
347,  16  Am.  Bep.  732. 

93.  New  Orleans  v.  Davidson,  30  La.  Ann. 
541,  31  Am.  Bep.  228,  holding  that  a  tax  due 
for  one  year  cannot  be  compensated  by  an 
overpayment  of  taxes  made  by  the  debtor  the 
year  previous.  But  see  New  Orleans  v.  New 
Orleans  Water  Works  Co.,  36  La.  Ann.  432, 
holding  that  the  exemption  from  taxation 
granted  in  the  charter  of  a  waterworks  com- 
pany as  a  part  consideration  for  furnishing 
the  city  with  free  water  being  unconstitu- 
tional, the  company,  in  a  suit  by  the  city  for 
taxes,  was  entitled  to  set  off  the  price  of 
the  water  furnished  under  the  contract  to  the 
extent,  and  only  to  the  extent,  to  which  the 
exemption  afforded  such  consideration,  which 
was  accomplished  by  condemning  the  city  to 
pay  for  water  to  the  extent  of  the  taxes 
collected. 

94.  Shoemaker  v.  Swiler,  2  Leg.  Op.  (Pa.) 
7;  Miller  v.  Wisener,  45  W.  Va.  59,  30  S.  E. 
237  (holding  that  the  sheriff's  individual  in- 
debtedness to  the  tax  debtor  cannot  be  set 
•off,  even  though  the  sheriff  has  settled  with 
the  treasurer  of  the  state  for  the  taxes)  ; 
Humphreys  v.  Patton,  21  W.  Va.  220;  Keep 
V.  Frazier,  4  Wis.  224  (holding  that,  even 
under  a  statute  making  county  orders  re- 
ceivable for  county  taxes,  the  holder  of  such 
orders  cannot,  after  lands  have  been  returned 
delinquent  to  the  county  treasurer,  set  them 
off  against  the  unpaid  town  or  county  taxes 
so  returned  unpaid). 

Damages  for  injury  to  the  property  against 
which  the  assessment  was  issued  cannot  be 
counter-claimed  in  an  action  for  an  assess- 
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a  set-off  against  taxes  may  be  allowed  by  statute,  in  the  absence  of  a  constitutional 
prohibition/*^^  or  it  would  seem  by  special  contract  to  that  effect. 

E.  For  Torts  —  l.  Recoupment.  Recoupment  was  in  early  times  applied 
to  actions  founded  on  tort/^  and  is  very  generally  allowed  in  actions  which 
are  based  upon  a  ground  of  tort/^  such  as  false  representations/^  trover/  or 


ment  for  the  improvement  of  a  street.  Him- 
melmann  v.  Spanagel,  39  Cal.  389. 

95.  Amy  v.  Shelby  County  Taxing  Dist., 
114  U.  S.  387,  5  S.  Ct.  895,  29  L.  ed.  172, 

holding  also  that  such  a  statute  is  not  un- 
constitutional. See  Western  Town  Lot  Co. 
V.  Lane,  7  S.  D.  599,  65  N.  W.  17. 

96.  See  Cobb  v.  Elizabeth  City,  75  N.  C.  1. 

97.  Carey  f.  Guillow,  105  Mass.  18,  7  Am. 
Rep.  494.  But  see  Barhyte  v.  Hughes,  33 
Barb.  (N.  Y.)  320,  holding  that  before  the 
adoption  of  the  code  no  claim  could  be 
affirmatively  set  up  in  opposition  to  that  of 
plaintiff  but  what  was  technically  called  a 
set-off  or  recoupment,  and  neither  of  these 
would  have  been  allowed  in  an  action  of  tort. 
In  so  far  as  this  statement  applies  to  re- 
coupment it  is  against  the  great  weight  of 
authority.  See  cases  cited  injra,  this  sec- 
tion. 

98.  Waterman  v.  Clark,  76  111.  428; 
Streeter  v.  Streeter,  43  111.  197;  Brigham  v. 
Hawley,  17  111.  38;  Spurgin  v.  Kruse,  125 
III.  App.  507 ;  Fidelity,  etc.,  Co.  v.  Haines, 
78  Md.  454,  28  Atl.  393,  23  L.  R.  A.  652. 
But  see  Whitworth  v.  Thomas,  83  Ala.  308, 
3  So.  781,  3  Am.  St.  Rep.  725. 

In  Georgia,  under  Civ.  Code,  §  3759,  which 
provides  that  recoupment  may  be  pleaded  in 
all  actions  e.x  contractu  where  from  any 
reason  plaintiff  under  the  same  contract  is 
in  good  conscience  liable  to  defendant,  it  is 
held  that  a  claim  for  damages  arising  from 
a  breach  of  contract  cannot  be  allowed  by  a 
plea  of  recoupment  in  defense  to  an  action  of 
trover  unless  some  special  intervening  equity 
arises  in  favor  of  defendant,  such  as  non- 
residence  or  insolvency.  Harden  X).  Lang, 
110  Ga.  392,  36  S.  E.  100. 

99.  Carey  v.  Guillow,  105  Mass.  18,  7 
Am.  Rep.  494  (where,  in  an  action  for  false 
and  fraudulent  representations  of  defendant, 
in  exchanging  horses  with  plaintiff,  con- 
cerning the  horse  which  he  delivered  to 
plaintiff  in  exchange,  defendant  was  allowed 
to  recoup  damages  for  like  representations 
rnade  to  him  in  the  transaction,  by  plain- 
tiff, concerning  the  other  horse)  ;  Chandler 
v.  Childs,  42  Mich.  128,  3  N.  W.  297  (where 
in  an  action  sounding  in  tort  for  fraudulent 
representations  in  regard  to  a  mortgage 
taken  in  part  payment  for  machinery,  de- 
fendant was  allowed  to  recoup  damages  re- 
sulting to  him  from  misrepresentation  of 
plaintiff  in  regard  to  the  property  sold,  and 
the  court  said  that  there  seemed  to  be  no 
reason  for  excluding  recoupment  in  cases  of 
tort  that  did  not  apply  with  equal  force  in 
cases  of  contract,  and  that  recoupment  is  as 
.applicable  in  cases  of  tort  as  in  cases  of  con- 
tract) ;  Cole  i\  Colburn,  61  N.  H.  499  (hold- 
ing that  in  an  action  on  the  ease  for  deceit, 
in  an  exchange  of  horses,  defendant  might 
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recoup  damages  caused  by  plaintiff's  breach 
of  warranty ) . 

1.  /Zimo7S.— Otter  v.  Williams,  21  111.  118; 
Stow  V.  Yarwood,  14  111.  424;  Grand  Pacific 
Hotel  Co.  Rowland,  88  HI.  App.  519.  See 
Williams  v.  Schmidt,  54  111.  205,  holding  that 
in  an  action  of  assumpsit  by  a  lessee  of  a 
coal  mine  against  the  lessor  to  recover  the 
value  of  tools  converted  by  the  lessor  on  re- 
suming possession  for  non-fulfilment  of  .the 
terms  of  the  lease,  the  lessor  could  recoup 
damages  for  the  lessee's  unskilful  working  of 
the  mine  in  violation  of  the  covenants  in  the 
lease. 

Maryland. —  Lee  v.  Rutledge,  51  Md.  311. 

Blassachusetts. —  Carey  v.  Guillow,  105 
Mass.  18,  7  Am.  Rep.  494. 

Michigan. —  Sinker  v.  Diggins,  76  Mich. 
557,  43  N.  W.  674. 

Pennsylvania. —  Work  v.  Bennett,  70  Pa. 
St.  484,  holding  that  in  trover  against  a 
broker  for  conversion  of  stock  received  by 
him,  or  collateral  to  secure  stock  carried  on 
margin,  he  might  recoup  from  the  damages 
the  balance  due  him,  on  stock  transactions. 

England. — Whitehall  v.  Squire,  Carth.  104, 
90  Eng.  Reprint  664;  Montford  v.  Gibson, 
4  East  441,  1  Smith  K.  B.  129,  7  Rev.  Rep. 
599. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §  17. 

Where  goods  are  pledged  to  secure  pay- 
ment of  a  debt,  and  the  pledgee  converts 
them  to  his  own  use,  he  may  recoup  the 
amount  of  his  debt  in  an  action  brought 
against  him  for  the  conversion  of  the  goods. 
Nabring  v.  Mobile  Bank,  58  Ala.  204:  Stow 
V.  Yarwood,  14  111.  424;  Fowler  v.  Gilman, 
13  Mete.  (Mass.)  267;  Jarvis  v.  Rodgers,  15 
Mass.  389;  Stearns  v.  Marsh,  4  Den.  (N.  Y.) 
227,  47  Am.  Dec.  248;  Work  v.  Bennett,  70 
Pa.  St.  484;  Neiler  v.  Kelley,  69  Pa.  St. 
403 ;  Rush  v.  Kansas  City  First  Nat.  Bank, 
71  Fed.  102,  17  C.  C.  A.  627.  See  Ward  v. 
Fellers,  3  Mich.  281. 

In  trover  defendant  may  recoup  the 
amount  of  a  lien  upon  the  goods  converted, 
for  freight  earned  in  carrving  them  (Saltus 
i:.  Everett,  20  Wend.  (K  Y.)  267,  32  Am. 
Dec.  541 ) ,  or  labor  performed  on  the  goods 
(Dresser  Mfg.  Co.  v.  Waterston,  3  Mete. 
(Mass.)  9;  Green  i\  Farmer,  4  Burr.  2214, 
W.  Bl.  651,  96  Eng.  Reprint  379). 

If  an  officer  seizes  property  without  legal 
authority,  and  applies  the  proceeds  toward 
the  satisfaction  of  an  execution  against  the 
owner,  he  may  recoup  the  amount  thus  ap- 
plied in  an  action  of  trover  or  trespass  for 
the  goods.  Curtis  r.  Ward,  20  Conn.  204; 
Stow  V.  Yarwood,  14  111.  424:  Board  t\  Head, 
3  Dana  (Ky.)  489;  Pierce  v.  Benjamin,  14 
Pick.  (Mass.)  356,  25  Am.  Dec.  396;  Pres- 
cott  V.  Wright,  6  Mass.  20. 
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repie vin ;  ^  but  defendant  can  claim  a  recoupment  only  where  his  demand  against 
plaintiff  arose  out  of  the  same  contract  or  transaction  which  was  the  subject  of 
plaintiff's  action.^ 

2.  Set-Off.  The  statutes  of  set-off/  being  as  a  general  rule  framed  to  allow 
set-off  in  actions  on  debts  or  demand,  have  been  very  generally  construed  to 
exclude  set-off  in  actions  sounding  in  tort,^  such  as  ejectment/  an  action  of 
damages  for  being  summarily  dispossessed/  libel/  negligence/  nuisance/"  trespass/^ 


2.  Ramsay  v.  Capshaw,  71  Ark.  408,  75 
S.  W.  479. 

3.  Waterman  v.  Clark,  76  111.  428;  Streeter 
V.  Streeter,  43  111.  155;  Sanger  v.  Fincher, 
27  111.  346;  Brigham  v.  Hawley,  17  111.  38; 
Stow  v.  YarwoocI,  14  111.  424;  Lee  v.  Rut- 
ledge,  51  Md.  311;  Fuller  v.  Parrish,  3 
Mich.  211  (holding  that  in  an  action  in 
trover  to  recover  the  value  of  the  property 
covered  by  a  chattel  mortgage,  brought  by 
the  mortgagor  after  tendering  the  amount  of 
the  indebtedness  to  the  mortgagee,  the  mort- 
gagee is  not  entitled  to  the  amount  of  his 
debt  by  way  of  recoupment,  as  the  lien  was 
discharged  by  the  tender,  so  that  the  in- 
debtedness of  the  mortgagor  had  no  longer 
any  connection  with  the  property  covered 
by  the  mortgage)  ;  Pattison  v.  Richardson, 
22  Barb.  (N.  Y.)  143  (an  action  for  divert- 
ing a  stream  in  which  recoupment  was  dis- 
allowed for  violation  of  a  contract  to  deepen 
the  stream,  made  four  years  before  the  di- 
version) . 

4.  See  supra,  I,  B,  3. 

5.  Illinois. —  Gunnerson  v.  Erickson,  69  111. 
App.  159,  holding  that  a  claim  for  damages 
based  on  a  contract  cannot  be  set  off 
against  a  claim  arising  from  a  tort  totally 
disconnected  with  the  subject-matter  of  such 
contract. 

Indian  Territory. — Citizens'  Bank  v.  Carey, 
2  Indian  Terr.  84,  48  S.  W.  1012. 

Maryland. —  Milburn  v.  Guyther,  8  Gill 
92,  50  Am.  Dec.  681. 

Oklahoma. —  Richardson  v.  Penny,  10  Okla. 
32,  61  Pac.  584. 

Pennsylvania. —  Heck  v.  Shener,  4  Serg.  & 
R.  249,  8  Am.  Dec.  700;  Kachlin  v.  Mul- 
hallon,  2  Dall.  237,  1  L.  ed.  363;  Dahl  v. 
Auberle,  4  Pa.  Super.  Ct.  627;  Dahl  v.  Lou- 
derback,  40  Wkly.  Notes  Cas.  386;  Moyer  v. 
Loeb,  3  Wkly.  Notes  Cas.  95. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §  17. 

In  Georgia  a  defendant  may,  under  the 
code,  section  4944,  set  off  in  an  action  ex 
delicto  any  claim  he  may  have  against  plain- 
tiff which  arises  ex  delicto.  Horton  v.  Pint- 
chuck,  110  Ga.  355,  35  S.  E.  663;  Ransone  v. 
Christian,  49  Ga.  491,  where  the  court  said 
that  this  seemed  a  very  startling  provision 
of  the  code  and  one  which  a  common-law 
lawyer  must  read  in  astonishment. 

The  character  of  the  action  must  be  de- 
termined by  the  facts  set  out  in  the  com- 
plaint as  constituting  the  cause  of  action; 
and  if  upon  those  facts  it  appears  that  the 
action  did  not  arise  on  contract,  and  that 
plaintiff  would  be  entitled  to  an  order  for 
defendant's  arrest,  the  suit  must  be  regarded 
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as  being  founded  in  tort.  Chambers  v.  Lewis, 
11  Abb.  Pr.  (N.  Y.)  210  [affirmed  in  28  N.  Y 
454]. 

6.  White  V.  Whitney,  68  Nebr.  739,  94 
N.  W.  1012. 

7.  Corpman  v.  Backistow,  2  Pearson  (Pa.) 
199. 

8.  Brown  v.  Durham,  (Tex.  Civ.  App. 
1897)  42  S.  W.  331,  holding  that  where  de- 
fendant published  libelous  matter  of  plain- 
tiff while  attempting  to  collect  a  claim 
against  him  such  claim  cannot  be  set  off  in 
plaintiff's  action  on  the  libel. 

9.  Collins  V.  Groseclose,  40  Ind.  414;  Win- 
chester V.  Hackley,  2  Cranch  (U.  S.)  342, 
2  L.  ed.  299,  action  for  loss  arising  from 
mismanagement  in  taking  bad  securities  for 
money. 

10.  Talbot  V.  Whipple,  7  Gray  (Mass.) 
122  (holding  that  the  law  in  the  matter  of 
nuisance  has  no  doctrine  of  set-off)  ;  Patti- 
son V.  Richards,  22  Barb.  (N.  Y.)  143  (diver- 
sion of  stream) . 

11.  Colorado. —  Goldberger  v.  Leibowitz, 
42  Colo.  99,  93  Pac.  1108. 

Florida. —  Robinson  v.  L'Engle,  13  Fla. 
482. 

Indiana. —  Humphrey  v.  Merritt,  51  Ind. 
197. 

New  Hampshire. —  Gould  V.  Kelley,  16 
N.  H.  551,  trespass  on  the  case  to  recover  fees 
for  neglecting  to  take  depositions, 

New  York. —  Anonymous,  1  Code  Rep.  40; 
Dygert  v.  Coppernoll,  13  Johns.  210;  Keeler 
V.  Adams,  3  Cai.  84,  Col.  &  C.  Cas.  435. 

Pennsylvania. —  Wilson  v.  McElroy,  32  Pa. 
St.  82;  Heck  v.  Shener,  4  Serg.  &  R.  249,  8 
Am.  Dec.  700;  Dahl  v.  Auberle,  4  Pa.  Super. 
Ct.  627;  Dahl  v.  Louderback,  40  Wkly.  Notes 
Cas.  386. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §  17. 

In  Connecticut,  under  Gen.  St.  tit.  19,  c.  8, 
§§  17,  18,  defendant  might  by  petition  set 
off  a  debt  in  all  actions  of  trespass  other  than 
of  assault  and  battery,  and  for  the  taking  of 
property  exempt  from  execution,  and  the  ex- 
ception applied  to  an  action  of  trover  for 
attaching  exempt  property  as  well  as  one  of 
trespass  for  that  cause.  Williams  f.  Strat- 
ton,  45  Conn.  566.  But  under  Gen.  St.  §  1016, 
changing  the  former  statute,  and  allowing  a 
set-off  to  be  pleaded  where  there  are  mutual 
debts  between  the  parties,  a  plea  of  set-off  to 
an  action  for  goods  sold  and  delivered  and 
for  money  lent  was  held  to  be  properly 
stricken  out  where  by  amendment  of  the  com- 
plaint the  cause  of  action  was  changed  from 
assumpsit  to  tort  or  conversion.  Lovell  v. 
Hammond  Co.,  66  Conn.  500,  34  Atl.  511. 
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trover/^  or  replevin;  and  where  plaintiff  joins  in  his  complaint  separate  para- 
graphs of  actions  on  contract  and  tort,  defendant  may  plead  a  set-off  to  the 
paragraphs  on  contract,  but  not  to  the  paragraph  on  tort,  nor  to  the  entire 
complaint,  as  that  would  include  the  paragraph  on  tort,^^  and  if  the  counts  on 
contract  are  discontinued  defendant  will  not  be  allowed  his  set-off/^ 

3.  COUNTER-CLAIM.  In  New  York  the  old  code  of  procedure,  as  amended  in 
1852;  allowed  defendant  to  set  up  as  a  counter-claim  "  a  cause  of  action  arising  out 
of  the  contract  or  transaction  set  forth  in  the  complaint  as  the  foundation  of 


Trespasses  are  not  the  subject  of  set-off 
against  each  other. —  Knisfht  v.  Brown,  25 
W.  Va.  808. 

In  an  action  for  assault  defendant  cannot 
set  oft'  an  assault  commdtted  upon  him  by 
plaintiff'  at  the  time  of  the  assault  complained 
of.  Barhyte  v.  Hughes,  33  Barb.  (N.  Y.) 
320;  Schnaderbeck  v.  Worth,  8  Abb.  Pr. 
(N.  Y.)  37. 

12.  Alabama. —  Marlowe  v.  Rogers,  102 
Ala.  510,  14  So.  790;  Whitworth  v.  Thomas, 
83  Ala.  308,  3  So.  781,  3  Am.  St.  Rep.  725; 
Russell  V.  Russell,  62  Ala.  48. 

Colorado. —  Goldberger  v.  Leibomtz,  42 
Colo.  99,  93  Pac.  1108,  holding  that  Mills 
Annot.  St.  §  2644,  requiring  all  claims  which 
either  party  has  against  the  other  of  such  a 
nature  as  to  be  consolidated  into  one  action 
or  defense  to  be  brought  forward,  does  not 
change  the  rule  that  a  cause  of  action  arising 
out  of  contract  cannot  be  set  off  against  an 
action  of  trespass  or  trover. 

Georgia. —  Barrow  v.  Mallory,  89  Ga.  76, 

14  S.  E.  878. 

Illinois. —  Keaggy  v.  Hite,  12  111.  99. 

Indiana. —  Boil  v.  Simms,  60  Ind.  162; 
Grose  f.  Dickerson,  53  Ind.  460;  Allen  v.  Ran- 
dolph, 48  Ind.  496;  Comer  v.  Morgan  County 
Com'rs,  32  Ind.  App.  477,  70  N.  E.  179. 

Marly  and. —  Fishwick  v.  Sewell,  4  Harr.  & 
J.  393. 

Missouri.— QdildiVf oil  v.  Ryan,  210  Mo.  17, 
108  S.  W.  533,  124  Am.  St.  Rep.  717. 

'NeiD  York. —  Donohue  v.  Henry,  4  E.  D. 
Smith  162;  Kilpatrick  v.  Dean,  3  N".  Y. 
Suppl.  60  [affirmed  in  15  Daly  182,  4  N.  Y. 
Suppl.  708];  McLean  v.  Hugarin,  13  Johns. 
184. 

Pennsylvania. —  Arthur  v.  Sylvester,  105 
Pa.  St.  233;  Kater  v.  Steinruck,  40  Pa.  St. 
501,  where,  in  an  action  of  trover  by  the  ad- 
ministrator of  personal  property  against  the 
mortgagee  for  taking  the  property  under  a 
power  of  sale  after  the  mortgagor's  death,  the 
mortgagee  was  not  allowed  to  set  off  the  debt 
due  him  by  the  mortgagor,  the  court  holding 
that  to  allow  the  set-off  would  be  to  sanction 
the  seizure  of  the  property  and  would  mix 
the_  remedies  of  tort  and  debt  in  the  same 
action. 

Texas.— mnman  v.  Edwards,  (Civ.  App. 
1003)  74  S.  W.  787  (holding  that  a  set-off 

15  not  allowed  in  an  action  for  conversion  al- 
though plaintiff  is  insolvent)  ;  Stagg  v. 
Piland,  31  Tex.  Civ.  App.  245,  71  S.  W.^762; 
Baker  v.  Guinn,  (Civ.  App.  1895)  32  S.  W. 
370;   Ellis  V.   Stine,    (Civ.  App.   1900)  55 

W.  758.  But  see  Schwulst  r.  Nooly,  (Civ. 
App.  1899)  50  S.  W.  608,  holding  that  in  an 


action  against  a  landlord  for  converting  a 
tenant's  property,  by  disposing  thereof  with- 
out foreclosing  his  landlord's  lien,  he  m.ay  set 
off  the  amount  due  him  for  rent  but  not 
damages  for  allowing  lewd  women  on  the 
premises. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
Claim,"  §  17. 

But  see  Dale  v.  Richards,  21  D.  C.  312. 

In  Michigan,  upon  the  ground  that  trover 
is  in  the  nature  of  a  quasi-equitable  action 
and  to  prevent  circuity  of  action,  in  trover, 
to  recover  money  which  came  into  defendant's 
hands  as  attorney  for  plaintiff,  defendant  was 
allowed  to  set  off  his  claim  for  services. 
Pierce  r.  Underwood,  103  Mich.  62,  61  N.  W. 
344. 

In  the  federal  courts,  as  in  the  state  courts, 
defendant  cannot  plead  an  indebtedness  of 
plaintiff  as  a  set-off  or  counter-claim  in  an 
action  at  law  for  conversion.  Van  Zandt 
V.  Hanover  Nat.  Bank,  149  Fed.  127,  79 
C.  C.  A.  23. 

13.  Whitworth  r.  Thomas,  83  Ala.  308,  3 
So.  321,  3  Am.  St.  Rep.  768  (holding  that  in 
detinue  on  the  corresponding  statutory  ac- 
tion there  can  be  no  set-off)  ;  Pinch  v.  Wil- 
lard,  108  Mich.  204,  66  N.  W.  42;  Macky  v. 
Dillinger,  73  Pa.  St.  85;  Peterson  v.  Haight, 
3  Whart.  (Pa.)  150;  Beyer  v.  Fenstermacher, 
2  Whart.  (Pa.)  95;  Fairman  v.  Fluck,  5 
Watts  (Pa.)  516;  National  Cash  Register  Co. 
V.  Cochran,  22  Pa.  Super.  Ct.  582 ;  Heffner  v. 
Sharp,  3  Pa.  Super.  Ct.  249,  39  Wkly.  Notes 
Cas.  458  (holding  that  in  replevin  grow- 
ing out  of  a  distress  for  arrears  of  dower  set- 
off is  inadmissible)  ;  Patch  Mfg.  Co.  v.  Kill- 
inger,  26  Pa.  Co.  Ct.  539;  Absolom  v. 
Knight,  Buller  N.  P.  181 ;  Laycock  v.  Tufnell, 
2  Chit.  531,  18  E.  C.  L.  772.  See  also  Heck 
V.  Shener,  4  Serg.  &  R.  (Pa.)  249,  8  Am. 
Dec.  700.  , 

14.  Ross  r.  Faust,  54  Ind.  471,  23  Am. 
Rep.  655;  Allen  v.  Randolph,  48  Ind.  496; 
Howlett  V.  Dilts,  4  Ind.  App.  23,  30  N.  E. 
313.  And  see  Smith  r.  Warner,  16  INIich. 
390,  holding  that  where,  plaintiff  joined  an 
unfounded  claim  for  unliquidated  damages 
with  a  claim  subject  to  set-off,  under  the 
statute  requiring  that  plaintiff's  action  shall 
be  founded  upon  demands  which  could  them- 
selves be  the  subject  of  set-oft'  according  to 
law,  defendant  was  not  precluded  from  his 
right  of  set-oft\  as  the  legal  inference  was 
that  plaintiff  based  his  action  rather  upon 
the  demands  which  were  established  and 
proved,  than  upon  the  baseless  one  that  was 
merelv  asserted. 

15.  "  Cains  v.  Tirrell,  112  Mass.  22. 
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the  plaintiff's  claim^  or  connected  with  the  subject  of  the  action/'  and  this 
provision  is  found  in  the  code  of  civil  procedure  expressed  in  exactly  the  same 
language;  and  in  a  majority  of  the  code  states  the  sections  relating  to  counter- 
claims are  substantially  similar  to  those  of  the  New  York  code/^  and,  although 
this  section  was  construed  in  some  earlier  New  York  cases  as  not  authorizing  a 
counter-claim  in  an  action  of  tort/^  it  is  now  well  settled  that  the  fact  that  a  cause 
of  action  alleged  in  the  complaint  sounds  in  tort  is  no  obstacle,  under  the  New 
York  code  or  the  codes  of  the  other  states,  to  setting  up  a  counter-claim  thereto 
in  the  answer,  if  the  counter-claim  arises  out  of  the  transaction  which  is  the 
foundation  of  plaintiff's  cause  of  action,  or  is  connected  with  the  subject  of  it/^ 
and  thus  counter-claims  are  very  generally  allowed  in  actions  for  conversion,^^ 


16.  Code  Proc.  §  150. 

17.  N.  Y.  Code  Civ.  Proc.  §  501,  subd.  1. 

18.  See  the  codes  and  statutes  of  the  sev- 
eral states.     And  see  the  following  cases: 

Arkansas. —  Ward  v.  Blackwood,  48  Ark. 
396,  3  S.  W.  624. 

California. —  Macdougall  v.  Magaire,  35 
Cal.  274,  95  Am.  Dec.  98;  Dennis  v.  Belt,  30 
Cal.  247. 

Colorado.— Warren  v.  Hall,  20  Colo.  508, 
38  Pac.  767. 

Kentucky.— Whitlock  v.  Bedford,  82  Ky. 
390;  Nolle  V.  Thompson,  3  Mete.  121. 

Minnesota. — Lahiff  v.  Hennepin  County- 
Catholic  Bldg.,  etc..  Assoc.,  61  Minn.  226, 
63  N.  W.  493. 

Missouri. —  Barnes  v.  McMullins,  78  Mo. 
260;  Ritchie  v.  Hayward,  71  Mo.  560;  Mc- 
Adow  V.  Boss,  53  Mo.  199. 

Montana. — Davis  v.  Frederick,  6  Mont.  300, 
12  Pac.  664. 

]V^e6rrts7ca.— Watts  v.  Gantt,  42  Nebr.  869, 
61  N.  W.  104;  Burgman  v.  Burr,  30  Nebr. 
406,  46  N.  W.  644. 

'Nevada. —  Lapham  v.  Osborne,  20  ISTev.  168, 
18  Pa.c.  881. 

North  Carolina. —  Smith  v.  Young,  109 
N.  C.  224,  13  S.  E.  735;  Bitting  v.  Thaxton, 
72  N.  C.  541. 

North  Dakota. —  Braithwaite  v.  Akin,  3 
N.  D.  365,  56  N.  W.  133. 

O/iio.— The  Wellsville  v.  Geisse,  3  Ohio  St. 
333;  Mogle  v.  Black,  5  Ohio  Cir.  Ct.  51,  3 
Ohio  Cir.  Dec.  27. 

South  Carolina: —  Sharp  v.  Kinsman,  18 
S.  C.  108. 

South  Dakota. —  McKinney  v.  Sundback,  3 
S.  D.  106,  52  N.  W.  322. 

Washington. —  Shelton  v.  Conant,  10  Wash. 
193,  38  Pac.  1013;  Niver  v.  Nash,  7  Wash. 
558,  35  Pac.  380. 

WisconsiM. —  Ring  v.  Ogden,  45  Wis.  303; 
Scheunert  v.  Kaehler,  23  Wis.  523. 

19.  Smith  V.  Hall,  67  N.  Y.  48  (trover)  ; 
Pattison  v.  Richards,  22  Barb.  (N.  Y.)  143; 
Chambers  v.  Lewis,  2  Hilt.  (N.  Y.)  591, 
10  Abb.  Pr.  206  [affirmed  in  11  Abb.  Pr.  210 
{affirmed  in  28  N.  Y.  454)];  Xenia  Branch 
Bank  v.  Lee,  7  Abb.  Pr.  (N.  Y.)  372,  where 
the  court  assumes  that  in  a  pure  action  of 
tort  no  counter-claim  for  -a  tort  is  permis- 
sible. See  People  r.  Dennison,  84  N.  Y.  272 
(where  the  court  said  that  Code  Proc.  §  150, 
had  not  been  regarded  as  conferring  the 
right  to  set  up  a  counter-claim  founded  on 

[V,  E,  S] 


contract  in  an  action  of  tort)  ;  Chamboret  v. 
Cagney,  10  Abb.  Pr.  N.  S.  (N.  Y.)  31.  But 
see  Richmond  Gas  Light  Co.  v.  Brick,  5 
Alb.  L.  J.  (N.  Y.)  287,  holding  that,  although 
plaintiff  declared  in  tort,  if  defendant  estab- 
lished that  there  was  no  tort  he  might  set 
up  a  counter-claim. 

20.  Vandervort  v.  Mink,  113  N.  Y.  App. 
Div.  601,  98  N.  Y.  Suppl.  772;  Numan  v.. 
Wolf,  73  N.  Y.  App.  Div.  38,  76  N.  Y.  Suppl. 
371;  Teu  Kuile  v.  Marsland,  81  Hun  (N.  Y.) 
420,  31  N.  Y.  Suppl.  5;  Bitting  v.  Thaxton, 
72  N.  C.  541 ;  Walsh  v.  Hall,  66  N.  C.  233. 

In  Missouri,  v/henever  the  facts  are  such 
that  an  election  is  given  to  plaintiff  to  sue 
in  form,  either  for  a  tort  or  on  contract,  and 
if  he  sues  on  contract  defendant  may  counter- 
claim damages  for  the  breach  of  that  con- 
tract, the  same  counter-claim  may  also  be 
interposed  when  the  suit  is  in  form  for  the 
tort.  Barnes  i:  McMullins,  78  Mo.  260; 
Ritchie  v.  Hayvi^ard,  71  Mo.  560;  Kamerick 
f.  Castlem'an,  23  Mo.  App.  481,  action  for 
trespass. 

In  Indiana  it  is  held  that  a  contract  is  a 
matter  which  cannot  arise  out  of  tort  or  be 
so  connected  with  it  as  to  be  pleaded  as  a 
counter-claim  to  an  action  sounding  in  tort. 
Hess  r.  Young,  59  Ind.  379;  Slayback  v. 
Jones,  9  Ind.  470.  See  Shelby  v.  Vanarsdoll, 
23  Ind.  543. 

Where  an  action  sounds  partly  in  contract 
and  partly  in  tort,  a  counter-claim  may  be 
maintained  for  a  balance  due  under  the  con- 
tract, and  the  fact  that  the  evidence  is  di- 
rected mainly  to  proof  of  the  tort  does  not 
deprive  defendant  of  the  benefit  of  the  coun- 
ter-claim.   Seaman  v.  Slater,  49  Fed.  37. 

Fature  of  the  connection  see  infra,  VI,  C, 
2,  c,  (I),  (c). 

"  Subject "  defined  see  infra,  VI,  C,  2,  c, 
(I),  (d). 

21.  Lapham  v.  Osborne,  20  Nev.  168,  18 
Pac.  881  (where  in  an  action  for  possession 
of  a  schooner  alleged  to  have  been  wrongfully 
detained  by  defendant,  a  claim  for  services 
rendered  by  defendant  in  caring  for  such 
schooner  was  held  to  be  a  proper  counter- 
claim, being  connected  with  the  subject  of  the 
action)  ;  Carpenter  v.  Manhattan  L.  Ins.  Co., 
93  N.  Y.  552  {affirming  22  Hun  49]  (where, 
in  an  action  for  the  conversion  of  wood,  de- 
fendant was  allowed  to  allege  by  way  of 
counter-claim  that,  on  foreclosure  of  a  mort- 
gage which  he  held  against  certain  land,  there 
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fraud,-^  libel/^  slander/^  negligence^^^  statutory  or  common-law  replevin,^^  tres- 


was  a  deficiency  judgment  against  the  owner, 
who  was  insolvent;  that  plaintiff,  a  second 
mortgagee,  knowing  such  fact,  and  with  in- 
tent to  defraud  defendant,  cut  the  wood  in 
controversy  from  the  land,  thereby  lessening 
defendant's  security)  ;  Thompson  v.  Kessel, 
30  N.  Y.  383  (where  in  an  action  for  con- 
version a  counter-claim  for  the  price  and 
value  of  the  identical  goods  which  were  the 
subject  of  the  action  was  allowed)  ;  O'Brien 
V.  i)wyer,  76  N.  Y.  App.  Div.  516,  78  N.  Y. 
Suppl.  600;  Empire  Dairy  Feed  Co.  v, 
Chatham  Nat.  Bank,  30  N.  Y.  App.  Div.  476, 

52  N.  Y.  Suppl.  387,  5  N.  Y.  Annot.  Cas.  238 
^reversing  51  N.  Y.  Suppl.  659]  (holding 
that  in  an  action  for  the  conversion  of  a 
promissory  note  and  collaterals  deposited 
therewith,  or  of  such  collaterals  alone,  de- 
fendant, may,  under  Code  Civ.  Proc.  §  501, 
subd.  1,  set  up  as  counter-claims  the  said  note 
and  its  non-payment,  and  also  a  claim  for 
costs  and  expenses  of  an  action  brought  by 
him,  at  plaintiff's  request,  upon  one  of  the 
collaterals)  ;  Ter  Kuile  v.  Marsland,  81  Hun 
(N.  Y.)  420,  31  N.  Y.  Suppl.  5  (where  in  an 
action  for  the  conversion  of  money  obtained 
by  him  as  agent  for  the  sale  of  goods  under 
contract  that  such  money  should  be  paid  di- 
rectly by  the  purchaser  to  plaintiff,  defendant 
was  allowed  to  plead  as  a  counter-claim  that 
plaintiff  had  broken  the  contract,  and  had 
conspired  with  others  to  deprive  defendant  of 
his  rights  thereunder,  and  that  a  balance  was 
due  to  defendant)  ;  Monroe  Miller  Co.  V). 
Stokes,  7  Misc.  (N.  Y.)  433,  27  N.  Y.  Suppl. 
940  (holding,  hoAvever,  that  a  lien  is  not 
a  good  counter-claim  in  an  action  for  conver- 
sion but  constitutes  a  defense  by  Avay  of  evi- 
dence) ;  Birch  V.  Hall,  3  N.  Y.  Suppl.  747; 
Chamboret  n.  Cagney,  10  Abb.  Pr,  IST.  S. 
(N.  Y.)  31;  Xenia  Branch  Bank  v.  Lee,  7 
Abb.  Pr.  (K  Y.)  372  (holding  that  where 
an  indorser  of  notes  brought  trover  to  recover 
their  value  from  the  holder  who  claimed  title 
through  plaintiff's  indorsement,  defendant 
may  set  up  title  in  himself  and  ask  judgment 
against  plaintiff  as  an  indorser  by  way  of 
counter-claim)  ;  Gooch  v.  Isbell,  (Tex.  Civ. 
App.  1903)  77  S.  W.  973;  Vilas  v.  Mason, 
25  Wis.  310  (holding  that  in  an  action  for 
conversion  defendant  may  counter-claim  dam- 
ages for  the  same  conversion  of  the  same 
articles) , 

In  Wisconsin,  under  Eev.  St.  §  2656,  subd. 
3,  providing  that  a  defendant  in  an  action 
by  a  non-resident  of  the  state  may  set  up  as 
a  counter-claim  any  cause  of  action  whatever, 
a  defendant  in  an  action  by  a  non-resident 
for  the  conversion  of  property  may  set  up  as 
a  counter-claim  any  cause  of  action  which 
he  may  have  against  the  non-resident  plain- 
tiff.   Phopnix  Mut.  L.  Ins.  Co.  v.  Walrath, 

53  Wis.  669,  10  N.  W.  151. 

^  22.  Warren  r.  Hnll,  20  Colo.  50R,  38  Pac. 
767  (liolding  that  in  an  action  to  recover  part 
of  the  price  of  cattle  on  the  ground  tliat  it 
was  fraudulently  excessive,  a  counter-claim 
for  a  balance  yet  unpaid,  according  to  the 


terms  of  the  contract  of  sale,  is  authorized 
by  Colo.  Civ.  Code,  §  57,  providing  that  a 
counter-claim  may  be  based  upon  a  "  cause 
of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint " )  ;  Grimes  v.  Duzan, 
32  Ind.  361;  Green  v.  Parsons,  14  N.  Y.  St. 
97;  New  York  v.  Wood,  4  Abb.  Pr.  N.  S. 
(N.  Y. )  332  (holding  that  in  an  action  to 
annul  an  executory  agreement  for  a  lease,  on 
the  ground  that  fraud  was  practised  in  pro- 
curing the  tenant  to  take  the  lease,  the  land- 
lord may  counter-claim  for  rent). 

23.  Cincinnati  Dailv  Tribune  Co,  v.  Bruck, 
61  Ohio  St.  489,  56  N.  E.  198,  76  Am.  St. 
Rep.  433,  where  in  an  action  for  libel  a 
counter-claim  for  malicious  prosecution  was 
allowed. 

24.  Richardson  v.  Northrup,  56  Barb. 
(N.  Y. )  105  (holding,  however,  that  in  an 
action  for  slander  defendant  cannot  set  up 
as  a  counter-claim  any  act  or  declaration 
unless  such  act  or  declaration  forms  part  of 
the  res  gestce)  ;  Mogle  v.  Black,  5  Ohio  Cir. 
Ct.  51,  3  Ohio  Cir.  Dec.  27  (an  action  for 
assault  in  which  was  permitted  to  be  counter- 
claimed  a  slander  immediately  preceding  and 
connected  with  the  assault,  as  "  arising  out 
of  the  contract  or  transaction  set  forth  in  the 
petition"). 

25.  Heigle  v.  Willis,  50  Hun  (N.  Y.)  588, 
3  N.  Y.  Suppl.  497  (where,  in  an  action  for 
defendant's  negligence  in  driving  a  wagon 
against  the  wagon  of  plaintiff,  a  counter- 
claim was  allowed  for  plaintiff's  negligence 
in  driving  against  defendant,  and  the  court 
held  that  the  fact  that  N.  Y.  Code,  §  501, 
subd.  1,  includes  actions  of  tort  is  plainly 
indicated  by  the  fact  that  the  basis  of  coun- 
ter-claim as  indicated  in  that  subdivision  is 
contradistinguished  from  that  contained  in 
subd.  2,  which  is  confined  to  actions  on  con- 
tract) ;  McArthur  v.  Green  Bay,  etc.,  Canal 
Co.,  34  Wis.  139  (holding  that  in  an  action 
for  damages  to  a  barge  passing  through  de- 
fendant's canal,  by  reason  of  defendant's  neg- 
ligence in  allowing  the  water  in  the  canal 
to  run  out,  defendant  might  counter-claim 
damages  for  plaintiff's  negligence  in  causing 
the  breach  in  the  canal  through  which  tho 
water  escaped). 

26.  Indiana. —  Reardon  v.  Higgins.  39  Ind. 
App.  363,  79  N.  E.  208,  holding  that  an  equit- 
able lien  based  on  an  agreement  to  gire  one 
possession  of  a  horse  as  security  for  money 
advanced  is  a  good  counter-claim  in  replevin 
for  the  horse,  although  replevin  sounds  in 
tort. 

lotm. —  Sigler  i*.  Hidy,  56  Iowa  504.  0 
N.  W.  374. 

Kansas. —  Deford  v.  Hutchison.  45  Tvau. 
318,  25  Pac.  641,  11  L.  R.  A.  257.  holding 
that  in  replevin  by  a  mortgagee  the  mort- 
gagor may  plead  as  a  counter-claim  the 
breach  of  a  contract  by  the  mortgajree  to  buy 
the  goods  and  pav  the  difference  between  the 
amount  of  the  mortgage  and  the  ag-reed  price 
of  the  goods. 

Missouri. —  Howard  v.  Haas.  131  Mo.  App. 
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pasS;^^  waste,^^  and  wrongfully  issuing  an  execution.^^  But  in  actions  sounding  in 
tort  a  counter-claim  not  connected  with  the  subject  of  the  action,  nor  arising  out  of 
the  transaction  forming  the  basis  of  plaintiff's  cause  of  action,  will  not  be  allowed,^^ 
and  thus  counter-claims  disconnected  with  the  transaction  sued  on,  or  with  the 
subject  of  the  action,  have  been  disallowed  in  actions  for  assault,^^  conversion, 


499,  109  S.  W.  1076.  But  see  Small  v.  Speece, 
131  Mo.  App.  513,  110  S.  W.  7,  holding  that 
a  counter-claim,  based  on  fraud  in  the  sale, 
for  surrender  and  cancellation  of  defendant's 
notes  given  in  payment  of  goods,  for  which 
plaintiff  brings  replevin,  for  default  in  pay- 
ment, being  one  arising  out  of  the  "  trans- 
action "  or  the  "  subject  of  the  action,"  and 
so,  under  Rev.  St.  (1899)  §  605  [Annot. 
St.  (1906)  p.  635],  a  proper  matter  for 
counter-claim  may  be  preferred  in  the  action 
of  replevin,  provided  the  action  is  instituted 
in  a  court  having  equity  jurisdiction ;  but  not 
where  it  is  instituted  in  a  justice's  court. 

'Wisconsin. —  Collins  v.  Morrison,  91  Wis. 
324,  64  N.  W.  1000,  holding  that,  in  replevin 
under  a  lease  of  realty  which  authorized  the 
lessor  to  take  and  sell  the  furniture  of  the 
lessee  for  unpaid  rent,  the  lessee  might  coun- 
ter-claim damages  arising  from  failure  of  the 
lessors  to  keep  the  premises  in  repair,  as 
covenanted. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  17. 

27.  De  Martin  w  Albert,  68  Cal.  277,  9 
Pac.  157. 

28.  Lazarus  v.  Heilman,  2  N.  Y.  Civ.  Proc. 
204,  11  Abb.  N.  Cas.  93  (holding  that  in  an 
action  against  a  tenant  for  waste  defendant 
may  set  up  as  a  counter-claim  an  agreement 
to  sell,  contained  in  the  lease,  and  demand 
specific  performance)  ;  Gilbert  v.  Loberg,  86 
Wis.  661,  57  N.  W.  982  (holding  that,  in  an 
action  for  waste,  tenants  m.ay  counter-claim 
for  the  value  of  personal  property  placed  on 
the  premises  by  them  during  their  tenancy 
and  which  the  landlord  converted  by  prevent* 
ing  its  removal)  ;  Grignon  v.  Black,  76  Wis. 
674,  45  N.  W.  122,  938  (where,  in  an  action 
to  enjoin  waste,  defendant  was  allowed  to 
plead  in  his  counter-claim  title  and  exclusive 
possession  in  himself  and  ask  to  have  the 
title  adjudged  in  him). 

29.  Davis  Frederick,  6  Mont.  300,  12 
Pac.  664,  an  action  to  recover  on  account  of 
the  wrongful  issuance  of  an  execution  upon 
a  satisfied  judgment  previously  recovered  by 
appellant  against  respondent,  where  a 
counter-claim  was  allowed  setting  up  an  in- 
debtedness from  respondent  to  appellant. 

30.  California. —  Waugenheim  v.  Graham, 
39  Cal.  169. 

Colorado. —  Goldberger  V.  Leibowitz,  42 
Colo.  99,  93  Pac.  1108. 

Indiana. —  Keller  i\  B.  F.  Goodrich  Co.,  117 
Ind.  556,  19  N.  E.  196,  10  Am.  St.  Pep.  88. 

Kentucky. —  Chesapeake,  etc.,  R.  Co.  v. 
Roe,  54  S.  W.  1,  21  Ky.  L.  Rep.  1145. 

Minnesota. — ■  Hanson  v.  Byrnes,  96  Minn. 
50,  104  N.  W.  762. 

l^ew  York. —  Miller  v.  Barber,  66  IST.  Y. 
558  {affirming  4  Hun  802] ;  Edgerton  v.  Page, 
20  N.  Y.  281,  10  Abb.  Pr.  119,  18  How.  Pr. 
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359  [affirming  1  Hilt.  320,  5  Abb.  Pr.  1,  14 
How.  Pr.  116];  Empire  Dairy  Feed  Co.  v. 
Chatham  Nat.  Bank,  30  N.  Y.  App.  Div.  476, 
52  N.  Y.  Suppl.  387,  5  N.  Y.  Annot.  Cas.  238; 
Bradhurst  v.  Townsend,  11  Hun  104;  Pattison 
V.  Richards,  22  Barb.  143;  Van  Dyck  v.  Mc- 
Quade,  45  K  Y.  Super.  Ct.  620  [affirming  57 
How.  Pr.  62  (and  reversed  on  other  grounds 
in  86  N.  Y.  38,  16  Abb.  Pr.  433)];  Lehmair 
17,  Griswold,  40  N.  Y.  Super.  Ct.  100;  Mc- 
Kensie  v.  Farrell,  4  Bosw.  192;  Kurtz  v.  Mc- 
Guire,  5  Duer  660;  Chambers  v.  Lewis,  2 
Hilt.  591,  10  Abb.  Pr.  206  [affirmed  in  11 
Abb.  Pr.  210  [affirmed  in  28  N.  Y.  454,  16 
Abb.  Pr.  433)];  Murden  v.  Priment,  1  Hilt, 
75;  Donohue  v.  Henry,  4  E.  D.  Smith  162; 
Drake  v.  Cockcroft,  4  E.  D.  Smith  34,  I 
Abb.  Pr.  203,  10  How.  Pr.  377;  Frick  v. 
Freudenthal,  45  Misc.  348,  90  N.  Y.  Suppl. 
344;  Eckert  v.  Gallien,  24  Misc.  485,  53  N.  Y. 
Suppl.  879  [reversed  on  other  grounds  in  40 
N.  Y.  App.  Div.  525,  58  N.  Y.  Suppl.  85]; 
Kilpatrick  i\  Dean,  3  N.  Y.  Suppl.  60;  Green 
V.  Parsons,  14  N.  Y.  St.  97;  New  York  v. 
Parker  Vein  Steamship  Co.,  12  Abb.  Pr.  300; 
Schnaderbeck  v.  Worth,  8  Abb.  Pr.  37;  De 
Leyer  v.  Michaels,  5  Abb.  Pr.  203;  Peabody 
V.  Bloomer,  3  Abb.  Pr.  353 ;  Askins  V.  Hearns, 
3  Abb.  Pr.  184;  Bissell  v.  Pearse,  21  How.  Pr. 
130. 

North  Carolina. —  Smith  v.  Young,  109 
N.  C.  224,  13  S.  E.  735. 

Tea?as.— Smith  v.  Bates,  (Civ.  App.  1894) 
27  S.  W.  1044;  Knight  v.  Old,  2  Tex.  App. 
Civ.  Cas.  §  77. 

Wisconsin. —  Brahm  v.  M.  C.  Gehl  Co.,  132 
Wis.  674,  112  N.  W.  1097. 

United  States. —  Gentry  v.  Grand  View 
Min.,  etc.,  Co.,  13  Fed.  544,  under  a  Mis- 
souri statute. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §  17. 

31.  Ward  v.  Blackwood,  48  Ark.  396,  3 
S.  W.  624  (holding  that  where  the  keeper 
of  a  prison  assaulted  one  of  the  guards  for 
his  negligence  in  permitting  an  escape,  in  an 
action  for  the  assault  defendant  could  not 
counter-claim  dam.ages  for  the  negligence)  ; 
Macdougall  v.  Maguire,  35  Cal.  274,  95  Am. 
Dec.  98  (disallowing  in  an  action  for  assault 
and  battery  a  counter-claim  for  libel)  ;  Barr 
V.  Post,  56  Nebr.  698,  77  N.  W.  123  (dis- 
allowing in  an  action  for  damages  for  as- 
sault a  counter-claim  for  damages  for 
slander,  and  other  disconnected  tortious  con- 
duct) . 

32.  Schaefer  v.  Empire  Lith.  Co.,  28  N.  Y. 
App.  Div.  469,  51  N.  Y.  Suppl.  104  (holding 
that  in  an  action  for  the  conversion  of 
plaintiff's  property  by  defendant,  with  whom 
it  had  been  stored,  a  demand  by  defendant 
for  storage  for  the  period  prior  to  the  alleged 
conversion  does  not  arise  in  the  same  trans- 
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duress,^^  fraud  and  deceit,^^  malicious  prosecution,^-^  negligence/^  nuisance,^' 
replevin/^^  and  trespass. ^'-^ 


action  as  that  from  which  plaintiff's  claim 
springs,  and  is  not  a  proper  counter-claim)  ; 
Adams  v.  Ix)omis,  4  Silv.  Sup.  (N.  Y.)  558, 
8  N.  Y.  Suppl.  17  (where,  in  an  action  by 
a  lessee  for  the  alleged  conversion  by  the 
lessors  of  certain  hay  and  grain,  a  counter- 
claim for  plaintiff's  breach  of  the  conditions 
of  the  lease  under  which  they  were  grown 
was  disallowed)  ;  Reichmann  v.  Nelson,  13 
Misc.  (N.  Y.)  502,  34  N.  Y.  Suppl.  953 
(holding  that,  where  complaint  alleged  that 
defendant  under  a  power  of  attorney  from 
plaintiff  collected  money  and  failed  to  pay 
it  over,  the  action  is  in  form  ex  delicto,  not- 
withstanding the  omission  of  an  allegation 
that  the  moneys  were  received  by  defendant 
in  a  fiduciary  capacity,  and  that  a  contract 
unconnected  therewith  could  not  be  counter- 
claimed)  ;  Barker  v,  Piatt,  1  N.  Y.  Suppl. 
416,  15  N.  Y.  Civ.  Proc.  52  (where  plain- 
tiff sued  for  the  conversion  of  moneys  due 
him,  and  collected  by  defendant  without  au- 
thority, and  a  claim  for  commissions  due 
defendant  for  sale  of  lumber  as  plaintiff's 
broker  was  disallowed)  ;  Chambers  v.  Lewis, 
11  Abb.  Pr.  (N.  Y.)  210  [affirmed  in  28 
N.  Y.  454,  16  Abb.  Pr.  433]  (holding  that 
in  an  action  for  conversion  a  demand  against 
plaintiff  in  a  cause  of  action  not  connected 
with  the  same  transaction  cannot  be  counter- 
claimed)  ;  Scheunert  V.  Kaehler,  23  Wis. 
523  (holding  that  where  the  complaint 
charged  conversion  of  goods  sold  by  de- 
fendant on  commission,  the  tort  was  the 
subject  of  the  action  and  sole  foundation 
of  plaintiff's  claim,  and  defendant  could  not 
counter-claim  for  damages  caused  by  plain- 
tiff's breach  of  stipulations  contained  in  the 
agreement  under  which  the  goods  were  de- 
livered, but  not  having  any  reference  to  the 
very  goods  in  question ) . 

33.  Heckman  v.  Swartz,  55  Wis.  173,  12 
N.  W.  439,  holding  that  in  suit  to  recover 
money  alleged  to  have  been  obtained  from 
plaintiff  by  duress  of  imprisonment,  upon 
a  void  warrant,  for  fornication  with  defend- 
ant's daughter,  and  by  threats  of  future 
prosecution  for  the  same,  defendant  cannot 
set  up  by  way  of  counter-claim  the  debauch- 
ing of  his  daughter,  and  getting  her  with 
child,  etc. 

34.  Ring  V.  Ogden,  45  Wis.  303,  holding 
that,  in  an  action  which  would  have  been 
called  before  the  code  a  special  action  on 
the  case  for  fraud,  defendant  cannot  counter- 
claim on  a  contract  not  arising  out  of  the 
same  transaction. 

35.  Rothschild  v.  Whitman,  132  K  Y.  472, 
30  N.  E.  858  \affirminq  57  Hun  135,  10  N.  Y. 
Suppl.  427]  (holding  tliat  where  a  seller  of 
goods  on  credit  causes  the  arrest  of  the  buyer 
for  inducing  the  sale  by  deceit,  and  the  buyer 
after  discharge,  sues  for  malicious  prosecu- 
tion, a  claim  by  the  seller  for  damages  for 
deceit  was  not  a*^  valid  counter-claim)  ;  Ferris 
V.  Armstrong  Mfg.  Co.,  57  Hun  (N.  Y.)  592, 
10  N.  Y.  Suppl.  750  (where,  in  an  action  !or 
a  wrongful  arrest,  defendant  was  not  allowed 


to  counter-claim  the  judgment  recovered  by 
him  in  the  action  wherein  plaintiff  was  ar- 
rested, as  the  judgment  did  not  arise  out 
of  the  wrongful  arrest). 

36.  Simkins  v.  Columbia,  etc.,  R.  Co.,  20 
S.  C.  258  (holding  that  in  an  action  against 
a  railroad  company  for  the  negligent  killing 
of  a  horse  on  its  tracks  by  reason  of  a  train 
running  over  it,  defendant  cannot  plead  by 
way  of  a  counter-claim  damages  sustained  to 
the  engine  by  reason  of  its  striking  the 
horse)  ;  McLean  v.  Hamilton  St.  R.  Co.,  11 
Ont.  Pr.  193  (disallowing,  in  an  action  for 
damages  for  negligence,  a  counter-claim  for 
libel). 

37.  Street  Andrews,  115  N.  C.  417,  20 
S.  E.  450  (holding  that  in  an  ..action  for  dam- 
ages by  maintaining  an  obstruction  on  de- 
fendant's land,  which  prevented  the  free  flow 
of  water  from  plaintiff''  land,  a  counter- 
claim that  plaintiff  placed  an  obstruction  on 
his  land  whereby  water  was  thrown  on  de- 
fendant's land,  to  his  damage,  was  properly 
stricken  out)  ;  Mulberger  v.  Koenig,  62  Wis. 
558,  22  N.  W.  745  (holding  that  in  an  action 
to  restrain  defendants  from  obstructing  a 
watercourse  and  for  damages  therefor,  de- 
fendant could  not  set  up  in  the  counter-claim 
that  the  rights  of  the  parties  had  been  set- 
tled by  judgment,  and  that  plaintiff  had  vio- 
lated his  right  by  taking  more  water  than 
he  was  entitled  to) . 

38.  Bernheimer  v.  Hartmayer,  50  N.  Y. 
App.  Div.  316,  63  N.  Y.  Suppl.  978. 

39.  Arkansas.—  Chandler  v.  Lazarus,  55 
Ark.  312,  18  S.  W.  181,  where  in  an  action 
for  damages  to  plaintiff's  building  by  eaves' 
drip  from  defendant's  roof,  a  counter-claim 
alleging  that  water  from  plaintift"s  building 
had  injured  defendant's  foundation  was  dis- 
allowed. 

California. —  Demartin  v.  Albert,  68  Cal. 
277,  9  Pae.  157,  holding  that  damages  for  a 
trespass  to  real  property  cannot  be  counter- 
claimed  in  an  action  for  trespass  to  personal 
property  unless  it  appears  that  the  trespass 
on  the  land  related  to  depended  upon  or 
affected  the  trespass  charged  in  the  com- 
plaint. 

North  Carolina. —  Bazemore  u.  Bridgers, 
105  N.  C.  191,  10  S.  E.  888,  holding  that, 
in  an  action  for  trespass  on  plaintifl''s  land 
by  cutting  timber  on  it,  an  injury  caused  by 
plaintiffs  to  defendants'  land  by  raising  a 
milldam  so  as  to  back  up  the  water  on  it  is 
not  "  connected  with  the  subject  of  the  ac- 
tion," within  Code,  §  244,  par.  1,  relating 
to  counter-claims. 

South  Carolina. —  Sharp  v.  Kinsman,  18 
S.  C.  108,  holding  that  a  balance  due  from 
a  tenant  is  not  a  proper  subject  of  counter- 
claim in  an  action  by  the  tenant  against 
the  landlord  for  entering  the  land  and  seiz- 
ing and  carrying  away  the  crop,  not  being  a 
part  of  tlie  transaction  or  connected  witli  the 
subject  of  the  action  within  the  meaning  of 
the  code. 

C7^a/».— Marks  V.  Tomkins,  7  Utah  421,  27 
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4,  Reconvention.  In  an  action  for  tort  defendant  may  reconvene  a  demand 
connected  with  or  growmg  out  of  the  transaction  sued  on/°  but  not  a  wrongful  act 
at  another  time  and  place  from  that  set  up  in  plaintiff's  petition.^^ 

5,  Waiver  of  Tort.^^  Where  a  plaintiff  who  can  sue  in  tort  waives  the  tort 
and  sues  on  contract,  the  action  is  considered  an  action  on  contract,  within  the 
meaning  of  statutes  allowing  set-offs  or  counter-claims  in  actions  upon  con- 
tracts, and  the  courts,  in  following  their  inclination  to  settle  all  disputes  between 
the  parties  in  one  action  whenever  practicable,*^  will  liberally  construe  plaintiff's 
pleadings  to  have  waived  the  tort,  if  such  a  construction  is  reasonably  possible. 

F.  Existence  of  Cause  of  Action  in  Plaintiff  as  Condition  to  Defend- 
ant's Right  to  Interpose  Cross  Demands.  The  right  to  interpose  a  set-off 
or  counter-claim  depends  upon  the  existence  of  a  cause  of  action  in  plaintiff,  and 
where  it  appears  that  plaintiff  has  no  cause  of  action  defendant  cannot  recover 
upon  his  counter-claim,*^  and  the  same  rule  has  been  held  to  apply  under 


Pac.  6,  holding  that  in  an  action  for  tres- 
pass defendant  cannot  counter-claim  dam- 
ages for  a  distinct  and  separate  trespass  by 
plaintiff.. 

Wisconsin. —  Tallman  v.  Barnes,  54  Wis. 
181,  11  N.  W.  478,  holding  that  in  trespass 
quare  clausum  fregit,  with  allegations  of  in- 
jury to  personal  property,  defendant  cannot 
set  up  an  equitable  counter-claim,  as  owner 
in  common  with  plaintiff  of  the  personal 
property  injured,  to  require  plaintiff  to  ac- 
count for  the  use  of  defendant's  share  of 
the  property. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §  17. 

In  Indiana  it  is  held  that  trespasses  can- 
not be  made  to  compensate  each  other  by 
any  form  of  pleading,  the  fact  that  one  tres- 
pass may  be  consequent  upon  another  not  so 
connecting  them  that  thay  may  be  blended  in 
the  same  action.  Shelly  v.  Vanarsdoll,  23 
Ind.  543;  Lovejoy  v.  Robinson,  8  Ind.  399. 

40.  Gulf,  etc.,  R.  Co.  v.  Tacquard,  3  Tex. 
App.  Civ.  Cas.  §  250,  an  action  for  the  kill- 
ing of  a  steer  by  a  train,  in  which  defendant 
was  allowed  to  reconvene  damages  for  in- 
jury to  the  locomotive  as  growing  out  of  the 
same  transaction. 

•41.  Harrison  v.  Jurgielewiez,  28  La.  Ann. 
238  (holding  that  in  an  action  for  malicious 
mischief  defendant  cannot  reconvene  a  claim 
for  damages  for  libels  and  slanders  published 
and  uttered  whereby  plaintiff  accused  him 
of  committing  the  mischief)  ;  Kemp  v. 
Amacker,  13  La,  65  (holding  that  in  an 
action  for  slander,  defendant  cannot  recon- 
vene for  slander  spoken  by  plaintiff  of  him). 

42.  Waiver  of  tort  by  defendant  see  infra, 
VI,  J,  5. 

43.  Smith  v.  McCarthy,  39  Kan.  308,  18 
Pac.  204;  U.  S.  Bank  v.  Macalester,  9  Pa. 
St.  475  (where  plaintiff  waived  deceit  and 
sued  in  assumpsit)  ;  Garrison  v.  Bryant,  10 
Phila.  (Pa.)  474;  Tidewater  Quarry  Co.  v. 
Scott,  105  Va.  160,  52  S.  E.  835,  115  Am. 
St.  Rep.  864;  Thorpe  v.  Thorpe,  2  B.  &  Ad. 
580,  1  L.  J.  K.  B.  170,  23  E.  C.  L.  257. 
But  see  Crowninshield  v.  Robinson,  6  Fed. 
Cas.  No.  3,451,  1  Mason  93. 

44.  Indiana. —  Griffin  v.  Moore,  52  Ind. 
295,  holding  that  in  an  action  against  a 
liveryman  who  had  been  hired  by  plaintiff  to 
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keep  his  horse  for  him,  to  recover  for  an 
injury  to  the  horse  occasioned  by  the  livery- 
man's failure  to  properly  care  for  the  horse, 
defendant  might  plead  a  counter-claim  for 
the  price  of  keeping  the  animal,  since  the 
action  is  founded  on  contract,  although  the 
injury  is  alleged  to  have  been  caused  by 
defendant's  negligence,  wilfulness,  and  mali- 
ciousness. 

Kansas. —  Challis  v.  Wylie,  35  Kan.  506, 
11  Pac.  438. 

Minnesota. —  Becker  Northway,  44  Minn. 
61,  46  N.  W.  210,  20  Am.  St.  Rep.  543; 
Brady  v.  Brennan,  25  Minn.  210. 

Mississippi. — Evans  v.  Miller,  58  Miss.  120, 
38  Am.  Rep.  313. 

Missouri. —  Green  i\  Conrad,  114  Mo.  651, 
21  S.  W.  839;  Barnes  v.  McMullins,  78  Mo. 
206. 

Neiv  York. —  Wood  v.  New  York,  73  N.  Y. 
556;  Coit  v.  Stewart,  50  N.  Y.  17;  Ogilvie 
V.  Lightstone,  1  Daly  129;  Starr  Cash  Car 
Co.  V.  Reinhart.  2  Misc.  116,  20  N.  Y.  Suppl. 
872;  Gopen  v.  Crawford,  53  How.  Pr.  278. 

North  Carolina. —  Smith  v.  Young,  109 
N.  C.  224,  13  S.  E.  735,  holding,  however, 
that  plaintiff  had  not  waived  the  tort. 

North  Dakota. —  Braithwaite  v.  Akin,  3 
N.  D.  365,  56  N.  W.  133. 

Wisconsin. —  Norden  v.  Jones,  33  Wis.  600, 
14  Am.  Rep.  782. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §  19. 

45.  See  supra,  I,  I. 

46.  Smith  v.  McCarthy,  39  Kan.  308,  18 
Pac.  204,  action  for  conversion,  where  the 
court  liberally  construed  the  pleadings  to 
have  waived  the  tort,  in  order  to  permit  a 
set-off.  But  see  Braithwaite  v.  Akin,  3  N.  D. 
365,  56  N.  W.  133,  an  action  for  conversion, 
where  the  court  held  that  the  waiver  must 
be  either  averred  expressly  or  by  the  man- 
ner of  statins^  the  cause  of  action,  and  that 
in  this  case  "the  tort  had  not  been  waived. 

47.  Jones  v.  Moore,  42  Mo.  413  (holding 
that  a  cause  of  action  which  wholly  de- 
feats the  demand  of  plaintiff  cannot  be  a 
counter-claim)  ;  Schenectady  v.  Furman,  61 
Hun  (N.  Y.)  171,  15  N.  Y.  Suppl.  724 
[afirmed  in  145  N.  Y.  482,  40  N.  E.  221, 
45  Am.  St.  Rep.  624]  (holding  that  under 
Code    Civ.    Proc.    §    501,    providing  that 
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set-off;  but  the  rule  has  been  held  to  be  otherwise  as  to  reconvention.*^  Where 
plaintiff  becomes  nonsuited  or  has  leave  to  discontinue  defend^int  cannot  have 
judgment  for  set-off. 

VL  SUBJECT-MATTER. 

A.  In  General.  Set-off  and  counter-claim/^  being  both  purely  statutory, 
what  may  be  the  subject  of  either  depends  largely  upon  the  construction  of  the 
statutes;  the  diversity  in  the  decisions  of  the  courts  of  the  different  states  on  this 
subject  arising  from  the  diversity  in  the  language  of  their  respective  statutes  of 
set-off  and  counter-claim.^^    In  general  damages  may  be  recouped/'^  or  set-off/^ 


a  counter-claim  "  must  tend  in  some  way  to 
diminish  or  defeat  tlie  plaintiff's  recovery," 
a  trespass  committed  by  the  city  in  carrying 
out  an  ordinance  for  removing  obstructions 
from  a  watercourse  abutting  on  defendant's 
land  is  not  a  proper  counter-claim  where, 
through  the  invalidity  of  the  ordinance,  the 
city  cannot  recover  in  the  action  the  ex- 
pense of  removing  such  obstruction,  since  it 
could  not  be  established  as  a  counter-claim 
until  it  was  decided  that  the  city  had  no 
claim)  ;  Bellinger  v.  Craigue,  31  Barb. 
(N.  Y.)  534  (holding  that  in  an  action  by 
a  physician  for  service,  a  claim  for  damages 
occasioned  by  negligence  of  plaintiff  is  in 
effect  a  denial  of  plaintiff's  cause  of  action 
and  therefore  is  not  a  counter-claim). 

In  Minnesota  it  is  held  that  matter  con- 
stituting a  complete  defense  to  the  cause 
of  action  set  up  in  the  complaint  may,  if 
connected  with  the  subject  of  plaintiff's  ac- 
tion and  constituting  a  cause  of  action 
against  such  plaintiff,  be  also  pleaded  as  a 
counter-claim.  Griffin  v.  Jorgenson,  22  Minn. 
92;  Eastman  r.  Linn,  20  Minn.  433. 

48.  Walter  A.  Wood  Mowing,  etc.,  Mach. 
Co.  V.  Seaver,  90  Mich.  546,  51  N.  W.  637 
(where  plaintiff  had  no  cause  of  action  be- 
cause the  note  sued  on  was  not  due)  ;  Cobb 
v.  Goodhue,  11  Paige  (N.  Y.)  110;  Claridge 
t\  Klett,  15  Pa.  St.  255.  And  see  Shewalter 
V.  Ford,  34  Miss.  417,  holding  that  where, 
in  an  action  to  recover  damages  for  breach 
of  defendant's  warranty  of  the  soundness  of 
an  article  sold,  defendant  denies  plaintiff's 
riglit  of  action,  he  cannot  set  off  an  inde- 
pendent cause  of  action  inconsistent  with 
plaintiff's  claim.  Compare  Greenleaf  v.  Low, 
4  Den.  (N.  Y.)  168,  holding  that  it  is  not 
necessary  to  entitle  a  defendant  to  a  judg- 
ment for  the  amount  of  a  cross  demand 
which  is  the  subject  of  a  set-off  and  proved 
on  the  trial  that  there  should  be  something 
proved  and  allowed  to  plaintiff,  and  that 
where  plaintiff's  claim  was  barred  because 
not  interposed  in  an  action  in  which  de- 
fondant  recovered  the  judgment  upon  which 
he  relied  as  a  set-off  defendant  should  have 
judguient  for  his  cross  demand.  The  ground 
upon  which  the  case  was  decided  seems  to  be, 
however,  that  plaintiff  might  upon  trial  have 
submitted  to  a  nonsuit,  but  tliat  not  hav- 
ing done  so  and  having  elected  to  submit 
the  matter  to  the  court  he  was  bound  by  its 
derision. 

In  Tennessee  under  St.  (1815)  c.  53,  de- 
fendant could  recover  by  means  of  a  set-off 
only  the  balance,  if  any,  in  his  favor,  and 


could  not  recover  at  all  if  no  claim  of 
plaintiff  be  proved  against  him  (Edington 
V.  Pickle,  1  Sneed  122)  ;  and  the  same  rule^ 
applies  under  the  act  of  1854  (Brazelton  v. 
Nashville,  etc.,  R.  Co.,  3  Head  570)  ;  and 
under  Code,  §  2922  (Galbraith  v.  East  Ten- 
nessee, etc.,  R.  Co.,  11  Heisk.  169,  1  Heisk. 
482;  Baker  v.  Grigsby,  7  Heisk.  627). 

49.  Griffin  v.  Chubb,  16  Tex.  219,  holding 
that  the  fact  that  plaintiff  had  no  cause  of 
action  was  no  reason  to  refuse  to  give  judg- 
ment in  favor  of  defendant  upon  his  ad- 
mitted cause  of  action  set  up  by  way  of  re- 
convention, and  giving  as  the  reason  for  the 
rule  that  defendant  was  brought  into  court 
by  plaintiff,  and  thereby  invited  to  litigate 
his  rights  in  that  action,  and  ought  not  to 
be  put  to  the  necessity  of  instituting  a  dis- 
tinct suit. 

50.  Sewall  v.  Tarbox,  30  Me.  27;  Cum- 
mings  V.  Pruden,  1 1  Mass.  206 ;  Greenleaf 
V.  Low,  4  Den.  (N.  Y.)  168.  But  see  Bilev 
V.  Carter,  3  Humphr.  (Tenn.)  230,  holding 
that  plaintiff  cannot  after  set-off  pleaded  dis- 
miss his  suit  and  thereby  escape  from  the 
issue  which  he  has  voluntarily  tendered. 

51.  See  supra,  I,  B. 

52.  See  supra,  1,  C. 

53.  Wartman,  v.  Yost,  22  Gratt.  (Va.) 
595. 

54.  White  V.  Reagan,  32  Ark.  281;  Piatt 
V.  Brand,  26  Mich.  173,  holding  that  a  dis- 
tinct refusal  to  perform  a  contract  will  sup- 
port a  claim  of  recoupment  therefor  without 
waiting  for  the  time  of  performance. 

55.  Harrison  v.  Slone,  4  Bush  (Ky.)  577; 
Piatt  V.  Brand.  26  Mich.  173;  Shabata  r. 
Johnston,  53  Nebr.  12,  73  N.  W.  278;  Barnes 
V.  Shelton,  Harp.  (S.  C.)  33.  23  Am.  Dec. 
642. 

In  Tennessee  by  the  act  of  1856,  chapter 
71,  which  is  in  substance  incorporated  into 
the  code,  section  2918,  a  defendant  may  set 
off  any  matter  arising  out  of  plaintifl^'s  de- 
mand or  growing  out  of  the  original  con- 
sideration of  any  written  instrument  for 
which  he  could  maintain  a  cross  action. 
Nashville,  etc.,  R.  Co.  v.  Chumley,  6  Ilcisk. 
325  (holding  that  under  the  Code.  §  2918, 
subd.  2,  defendant  may  plead,  by  way  of  set- 
off or  cross  action,  any  matters  arising  out 
of  plaintiff's  demand,  and  for  which  defend- 
ant would  bo  entitled  to  a  cross  action)  ; 
Fowl  V.  Thompson.  1  Head  265. 

Part  of  an  account  paid  by  mistake  may 
be  recovered  by  way  of  set-oft'  in  an  action 
for  the  balance.  Converse  Bridge  Co.  r.  Col- 
lins, 119  Ala.  534,  24  So.  561. 
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for  which  a  cross  action  would  he  at  the  time  of  pleading  them.  But  a  counter- 
claim cannot  set  up  a  cause  of  action  which  a  statute  provides  shall  be  recovered 
by  a  separate  suit.*^^  Under  some  statutes  set-off  must  be  founded  upon  a  judg- 
ment or  contract,  express  or  implied ; "  and  the  rule  is  sometimes  stated  that  a 
set-off  must  be  such  a  claim  as  defendant  could  have  maintained  an  action  of 
assumpsit  or  debt  for.^^  Every  claim  must  have  a  fair  legal  or  equitable  basis 
to  be  the  subject  of  recoupment  or  set-off, and  a. set-off  will  not  be  allowed  where 
it  would  result  in  a  double  recovery  for  defendant.®*^ 

B.  Necessity  That  Cross  Demand  Be  a  Subsisting  Right  of  Action 
of  Defendant  —  l.  General  Rule.  A  party  cannot  avail  himself  of  a  mat- 
ter as  a  set-off,  unless  it  is  a  legally  subsisting  cause  of  action  in  his  favor 
upon  which  he  could   maintain  an  independent  action,     and  the  same  rule 


Property  received  collaterally  and  not  in 

payment  of  a  note  cannot  be  set  off  in  an 
action  on  the  note,  Homas  v.  McConnell,  12 
Fed.  Cas.  No.  6,656,  3  McLean  381. 

56.  Caponigri  v.  Altieri,  165  N.  Y.  255, 
59  N.  E.  87,  where  the  claim  sought  to  be 
counter-claimed  was  for  a  forfeiture. 

57.  See  the  codes  and  statutes  of  the  sev- 
eral states.  And  see  Montgomery  v.  Mont- 
gomery, 78  S.  W.  465,  25  Ky.  L.  Rep.  1682 
(holding  that  in  an  action  in  the  nature  of 
express  assumpsit,  the  claim  of  the  holder 
of  the  legal  title  of  land  against  the  holder 
of  equitable  title  for  taxes  paid,  being  purely 
a  statutory  claim,  is  not  a  proper  subject  of 
set-off  under  Civ.  Code  Pr.  §  96,  subs.  2,  de- 
fining set-off  as  a  cause  of  action  arising  on 
a  contract,  judgment,  or  award  in  favor  of 
a  defendant)  ;  Augusta  v.  Chelsea,  47  Me. 
367  (holding  that  a  demand  for  the  support 
of  paupers  originates  solely  in  provisions  of 
statute  and  has  in  it  none  of  the  elements 
of  a  contract,  express  or  implied,  or  a  judg- 
ment, and  such  a  demand  cannot  be  filed  in 
set-off  in  an  action  by  one  town  against 
another  for  supplies  furnished  a  pauper)  ; 
Stevens  v.  Blen,  39  Me.  420  (holding  also 
that,  to  entitle  defendant  to  set  off  an  account 
at  law,  it  must  be  of  such  a  character  that 
plaintiff  will  be  protected  by  the  record  from 
an  action  on  the  same  subject-matter)  ; 
Boyer  v.  Clark,  3  Nebr.  161;  Thomson's 
Estate,  5  Wkly.  Notes  Cas.  (Pa.)  14. 

In  a  suit  to  recover  of  a  stakeholder 
money  staked  with  him  by  plaintiff  on  a 
wager  on  the  event  of  a  horse-race,  defend- 
ant cannot  set  off  the  amount  of  the  deposit 
made  by  him  with  plaintiff  on  another  wager 
of  the  same  character,  the  right  to  recover 
in  such  a  case  provided  by  statute  being  the 
e.<clusive  remedy,  nor  is  the  claim  a  demand 
on  judgment  or  on  contract,  express  or  im- 
plied, within  the  meaning  of  Rev.  St.  p.  354, 
§  18,  regulating  set-off.  Bevins  v.  Reed,  2 
Sandf.  (N.  Y.)  436.  But  the  right  to  re- 
cover money  lost  by  betting  or  gaming  has 
been  held  to  be  a  demand  arising  on  contract, 
within  the  meaning  of  N.  Y.  Code  Proc.  §  150, 
and  a  proper  subject  of  counter-claim.  Mc- 
Dougall  V.  Walling,  48  Barb.  (N.  Y.)  364. 

In  Ohio,  Rev.  St.  §  5075,  includes  as  a  mat- 
ter of  set-off  all  causes  of  action  that  can 
arise  upon  contract,  either  express  or  im- 
plied.    Gellhaus    f.    Allemania    Loan,  etc., 
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Assoc.,  6  Ohio  S.  &  C.  PI.  Dec.  443,  4  Ohio 
N.  P.  255. 

58.  Minnesota. —  Folsom  x.  Carli,  6  Minn. 
420,  80  Am.  Dec.  456. 

Mississippi. —  Cobb  v.  Wilson,  60  Miss.  343. 
New  Jersey. —  Edwards  v.  Davis,  6  N.  J. 
L.  394. 

Pennsylvania. —  Jenkins  v.  Rush  Brook 
Coal  Co.,  205  Pa.  St.  166,  54  Atl.  715;  Ahi 
V.  Rhoads,  84  Pa.  St.  319;  Russell  v.  Miller, 
54  Pa.  St.  154. 

Tennessee. —  Bolinger  v.  Gordon,  11 
Humphr.  61. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
Claim,"  §  26  et  seq. 

59.  Strike's  Case,  1  Bland  (Md.)  50. 

60.  Bodley  v.  Finley,  74  S.  W.  284,  24  Ky. 
L.  Rep.  2478. 

Credits  on  a  book-account,  being  payments 
which  extinguish  a  debt,  cannot  be  claimed 
by  the  debtor  as  a  set-off  in  an  action  for  the 
balance  due  on  the  book-account.  Means  V. 
Smith,  Tapp.  (Ohio)  92. 

61.  Alabama. —  St.  Louis,  etc..  Packet  Co. 
V.  McPeters,  124  Ala.  451,  27  So.  518;  Taylor 
Mfg.  Co.  V.  Key,  86  Ala.  212,  5  So.  303  (hold- 
ing that,  where  an  order  given  for  a  debt  and 
accepted  by  the  drawer  was  not  paid  and  was 
surrendered  to  the  maker,  who  gave  his  notes 
in  lieu  thereof,  the  drawer  could  not  set  off 
such  order  in  an  action  against  him  by  the 
maker);  Collins  v.  Greene,  67  Ala.  211; 
Deens  v.  Dunklin,  33  Ala.  47;  McDade  v. 
Mead,  18  Ala.  214;  Bunnell  v.  Magee,  9  Ala. 
433. 

Arkansas. —  Jenlcins  v.  Neal,  52  Ark.  418, 
12  S.  W.  1015,  holding  that  a  note  which  has 
been  transferred  by  the  payee  cannot  be  set 
off  in  an  action  against  him  by  the  maker, 
unless  he  has  recovered  it  from  the  holder. 

California. —  Wakeman  v.  Vanderbilt,  3 
Cal.  380,  holding  that,  as  defendant  has  no 
right  of  action  on  a  draft  drawn  on  him  by 
plaintiff  till  payment,  it  could  not  be  set  off 
without  proving  payment. 

Georgia. —  Brooks  v.  Cook,  20  Ga.  87,  hold- 
ing that  a  physician's  unpaid  bill  for  attend- 
ing a  slave  cannot  be  set  off  in  an  action  by 
the  owner  for  the  slave's  hire. 

Illinois. —  Chicago  Southern-Branch  Dock 
Co.  V.  Dunlap,  32  111.  207;  Ryan  v.  Barger, 
16  111.  28. 

Indiana. —  Stoner  V.  Swift,  164  Ind.  652, 
74  N.  E.  248;  Brake  v.  King,  54  Ind.  294 
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applies  where  defendant  in  the  action  endeavors  to  set  up  his  alleged  counter- 


( holding  that,  in  an  action  to  recover  for  the 
amount  of  a  promissory  note  executed  by  de- 
fendant, the  latter  cannot  set  off  the  amount 
of  a  lien  for  the  unpaid  balance  of  the  pur- 
chase-money on  a  tract  of  real  property 
purchased  'and  held  by  plaintiff  with  full 
knowledge  of  such  lien,  which  is  due  and 
owing  from  an  insolvent  former  owner  of 
such  real  property  on  his  purchase  thereof 
from  defendant)  ;  Curran  v.  Curran,  40  Ind. 
473;  Heavilon  v.  Heavilon,  29  Ind.  509;  Nill 
V.  Comparet,  15  Ind.  243;  Morrison  v.  Glid- 
don,  7  Ind.  561. 

Kansas. —  Corlett  v.  Mutual  Ben.  L.  Ins. 
Co.,  60  Kan.  134,  55  Pac.  844. 

Kentucky. —  Brown  v.  Farmers'  Bank,  6 
Bush  198;  Bennett  v.  McCrocklin,  3  Mete. 
322  (holding  that  where  a  cause  of  action 
can  only -be  asserted  by  original  proceeding 
in  a  particular  county,  it  is  not  maintainable 
in  any  other  county  as  a  set-off  or  counter- 
claim, and  any  other  rule  would  lead  to  great 
confusion  and  tend  to  defeat  the  regulation 
of  venue  of  actions)  ;  Bramblett  v.  Slemp,  108 
S.  W.  339,  32  Ky.  L,  Rep.  1329  (holding  that 
as  the  right  to  recover  for  trespass  to  real 
property  does  not  pass  Math  the  conveyance 
of  the  land,  and  hence  where  land  was  sold 
at  judicial  sale,  and  the  purchaser  gavo  pur- 
chase-money sale  bonds  for  it,  he  cannot,  in 
an  action  on  one  of  them  by  an  assignee, 
set  off  a  claim  for  damages  resulting  from 
the  assignor's  trespass  on  the  land  before  the 
sale).  Pryse  Three  Forks  "Deposit  Bank,  48 
S.  W.  415,  20  Ky.  L.  Pvep.  1057. 

Maine.— Cutler  v.  Gilbreth,  53  Me.  176, 
where  defendant  could  not  have  maintained 
an  action  against  plaintiff,  because  of  laches 
in  not  rescinding  a  sale.  But  see  Lyman  v. 
Estes,  1  Me.  182,  holding  that,  although  a 
creditor  cannot  maintain  an  action  against 
the  administrator  of  an  insolvent  estate,  ex- 
cept to  decide  the  merits  of  a  claim  rejected 
by  the  commissioners,  an  equitable  claim 
against  an  insolvent  estate,  although  never 
presented  to  the  commissioners,  may  still  be 
shown  by  way  of  set-off  to  an  action  of 
assumpsit  brought  by  the  administrator. 

Maryland. —  Steele  i7.  Sellman,  79  Md.  1,  28 
Atl.  811;  State  v.  Baltimore,  etc.,  R.  Co.,  34 
Md.  344;  Milburn  v.  Guyther.  8  Gill  92,  50 
Am.  Dec.  681;  Annan  v.  Houck,  4  Gill  325, 
45  Am.  Dec.  133. 

Massachusetts. —  Tilton  v.  Goodwin,  183 
Mass.  236,  66  N.  E.  802;  Fargo  v.  Saunders, 
4  Allen  378;  Wheeler  v.  Parks,  15  Gray  527; 
Cutler  V.  Middlesex  Factory  Co.,  14  Pick. 
483. 

Michigan. — ^Meyer  v.  Montgomery,  87  Mich. 
278,  49  N.  W.  616.  See  Backus  ^v.  Morrill, 
107  Mich.  466,  65  N.  W.  273. 

Mississippi. —  Kershaw  v.  Mechanics'  Bank, 
7  How.  386,  40  Am.  Dec.  70. 

Missouri.— TiusseW  v.  Owen,  61  Mo.  185. 
See  Pond  v.  Butler,  10  Mo.  448. 

New  TTampsliire. —  Weaver  v.  Rogers,  44 
N.  IT.  112  (holding  that  when  one  of  two 
partners  paid  his  private  debt  to  plaintiff 


with  funds  of  the  firm,  the  two  partners 
cannot  avail  themselves  of  the  sum  so  paid, 
by  way  of  set-off,  in  an  action  at  law  brought 
by  plaintiff  to  recover  a  debt  due  from  the 
firm  to  plaintiff)  ;  Molineux  v.  Eastman,  14 
N.  H.  504;  Varney  v.  Brewster,  14  N.  H.  49 
(holding  that  to  sustain  the  set-off  every- 
thing must  be  proved,  showing  the  party's 
right  to  such  an  action  at  the  date  of  plain- 
tiff's suit). 

New  Jersey. —  Ostheimer  v.  Single,  (Ch. 
1907)  68  Atl.  231;  Hutchinson  v.  Hutchin- 
son, (Ch.  1904)  58  Atl.  528.  See  State  v. 
Welsted,  11  N.  J.  L.  397. 

New  York. —  Evernghim  v.  Ensworth,  7 
Wend.  326  (holding  that  where  a  law  pro- 
vided that  a  tavern-keeper  could  not  recover 
for  liquors  sold  on  trust,  his  claim  therefor 
could  not  be  the  subject  of  set-off)  ;  Stephens 
V.  Beard,  4  Wend.  604;  Williams  v.  Crary,  5 
Cow.  368  (holding  that  a  bond  which  has  been 
canceled,  although  by  mistake,  cannot  be  set 
off). 

North  Carolhm. —  Battle  v.  Thompson,  65 
N.  C.  406. 

North  Dakota. —  J.  L.  Owens  Co.  v. 
Doughty,  (1908)  116  N.  W.  340. 

Ohio. — '  Marthens  v.  Dudley,  7  Ohio  Dec. 
(Reprint)  215,  1  Cine.  L.  Bui.  302. 

Pennsylvania. —  Pocono  Spring  Water  Ice 
Co.  V.  American  Ice  Co.,  214  Pa.  St.  640,  64 
Atl.  398;  Ahl  v.  Rhoads,  84  Pa.  St.  319; 
Garrison  v.  Paul,  1  Pennyp.  380.  See 
Brotherton  V.  Haslet,  5  Serg.  &  R.  334.  But 
see  Seybert  v.  Hick-s,  1  Kulp  45,  holding  that 
there  is  an  essential  distinction  between  ac- 
tions and  set-offs,  and  that  a  set-off  may  be 
allowed  under  circumstances  which  would  not 
justify  a  right  of  action  on  the  claim  set  off, 
but  not  indicating  what  those  circumstances 
may  consist  of. 

South  Carolina.- — Daniel  v.  Ray,  1  Hill  32 
(holding  that,  in  an  action  by  the  payee 
against  the  maker  of  a  note  given  for  a  slave, 
defendant  could  not  plead  by  Vv^ay  of  dis- 
count a  parol  agreement  that  if  the  slave  did 
not  suit  defendant,  when  the  note  fell  due, 
plaintiff  should  take  him  back,  defendant  not 
being  entitled  to  maintain  an  action  on  such 
parol  agreement)  ;  Massey  i\  Craine,  1  Mc- 
Cord  489  (holding  that  a  possible  injury  can- 
not be  set  off)  ;  Miles  v.  McClellan,  2  Nott 
&  M.  133  (holding  that,  as  money  paid  for 
forbearance  to  sue  for  a  certain  time  can- 
not be  recovered  in  an  action  at  law,  it  is  not 
a  legal  subject  of  a  discount). 

Tennessee. —  Key  v.  Wilson,  3  Humphr. 
405,  holding  that  a  note,  the  collection  of 
Avhich  has  been  enjoined,  cannot  be  set  oft*. 

Texas. —  Holliman  v.  Rogers,  6  Tex.  91. 

Vermont. —  Brooks  r.  Jewell,  14  Vt.  470. 
See  Ewing  v.  Criswold.  43  Vt.  400. 

England.— r.  Rawlov,  1  Q.  B.  D. 
460,  45  L.  J.  Q.  B."  675.  35  L.'  T.  Rep.  N.  S. 
191,  24  Wklv.  Rop.  995;  Charlton  r.  Hill.  5 
C.  &  P.  147/21  E.  C.  L.  497. 

See  43  Cent.  Dig.  tit.  "  Set-OlT  and  Coun- 
ter-claim," §  39. 
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claim  by  way  of   recoupment,®^  or   by  way  of   counter-claim/^  compensa- 


Where  defendant's  claim  is  merged  in  a 
judgment,  the  claim  cannot  be  set  off  (Harp- 
strite  V.  Vasel,  3  111.  App,  121 ;  Standifer  v. 
Bush,  8  Sm.  &  M.  (Miss.)  383;  Mizell  v. 
Moore,  29  N".  C.  255  (where  bonds  were 
merged  in  judgment  between  suit  brought  and 
plea  pleaded),  or  counter-claimed  (Lowell  v. 
Lane,  33  Barb.  (N.  Y.)  292;  Ives  v.  Goddard, 
1  Hilt.  (N.  Y.)  434),  and  if  there  be  a  judg- 
ment in  bar  to  a  suit  on  a  note,  it  cannot 
be  used  in  set-off  in  any  future  proceedings 
between  the  parties  (Campbell  v.  Mayhugh, 
15  B.  Mon.  (Ky.)  142);  but  if  a  judgment 
on  a  claim  is  a  final  judgment  it  is  a  set-off 
as  a  judgment  (Gunn  t*.  Todd,  21  Mo.  303, 
64  Am.  Dec.  231;  Naylor  v.  Schenck,  3  E.  D. 
Smith  (N.  Y. )  135).  And  see  Judgments, 
23  Cyc.  1486. 

Where  a  note  was  given  for  a  balance  on 
an  account  stated,  the  account  so  settled 
cannot  be  pleaded  as  a  set-off.  Bower  v, 
Douglass,  25  Ga.  714.  And  s€«  Shipp  v. 
Davis,  78  Ga.  201,  2  S.  E.  549,  holding  that 
v/here  a  note  sued  on  was  in  its  inception  a 
security  for  a  real  debt  on  book-account,  and 
a  note  pleaded  against  it  as  a  set-off  never 
represented  any  debt  wliatever,  but,  under  the 
name  of  an  "  offset  "  was  obviously  intended 
as  a  protection  against  having  to  pay  the 
account  twice,  the  latter  note  cannot  prevail 
as  a  set-off  against  the  former  so  long  as  the 
account  up  to  an  amount  equal  to  the  amount 
of  the  former  note  remained  unpaid. 

"Cause  of  action"  defined  see  1  Cyc.  641. 

Where  damages  are  the  gist  of  the  action, 
they  must  be  alleged  and  proved,  in  order 
that  the  claim  may  be  available  as  a  set-off. 
McGehee  v.  Slater,  50  Ala.  431;  Gadbury  v. 
Stahl,  41  Ind.  348.  And  see  Sloan  v.  Cham- 
berlain, 7  Wkly.  Notes  Cas.  (Pa.)  536,  hold- 
ing that  where  the  damages  are  too  remote 
and  speculative  set-off  cannot  be  maintained. 

V/here  plaintiff  is  the  state  a  set-off  will 
be  disallowed,  on  the  ground  that  no  citizen 
can  sue  the  state.  Battle  v.  Thompson,  65 
N.  C.  406. 

The  right  to  attach  for  a  debt  not  yet  due, 
on  the  ground,  of  a  fraudulent  conveyance  of 
property  by  the  debtor,  does  not  give  an  im- 
mediate right  of  action  on  the  debt,  so  as 
to  render  it  available  as  a  set-off.  Her  v. 
Rieger,  69  Mo.  App.  64. 

Interest-bearing  debt. —  The  claim  of  one 
sued  on  an  interest-bearing  debt  should  be 
set  off  against  the  debt  as  of  the  time  the 
claim  became  due,  and  not  the  time  of  trial. 
Brown  v.  Montgomery,  19  Tex.  Civ.  App. 
548,  47  S.  W.  803. 

62.  Alabama. — ^Deens  v.  Dunklin,  33  Ala. 
47. 

Delaivare. —  Edgemoor  Iron  Co.  v.  Brown 
Hoisting  Mach.  Co.,  (1906)  62  Atl.  1054. 

IllinGis  —  Chicago  Dock  Co.  v.  Dunlap,  32 
111.  207;  Patton  v.  Iriquois  Furnace  Co.,  124 
111.  App.  1,  holding  that  recoupment  cannot 
be  had  for  the  failure  of  plaintiff  to  com- 
plete the  contract  sued  upon,  where  such 
contract  was  properly  abandoned  because  of 
defendant's  default. 
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Indiana. —  Pieynolds  v.  Kondabush,  59  Ind. 
483,  disallowing  recoupment  of  a  voluntary 
payment  of  money  which  gave  no  right  of 
action  for  its  recovery. 

Michigan. — ^Meyer  v.  Montgomery,  87  Mich. 
278,  49  N.  W.  616;  Widrig  v.  Taggart,  51 
Mich.  103,  16  K  W.  251,  holding  that  re- 
coupment cannot  be  enforced  against  an  in- 
fant who  could  not  be  compelled,  by  an 
independent  action,  to  respond  in  damages. 

IsleiD  York. —  McKeige  v.  Carroll,  120  N.  Y. 
App.  Div.  521,  105  N.  Y.  Suppl.  342. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §  39. 

63.  California. —  Murdock  v.  Brooks,  38- 
Cal.  596. 

Illinois. —  Litch  v.  Clinch,  35  111.  App.  654 
[affirmed  in  136  111.  410,  26  N.  E.  579]. 

Indiana. —  Indiana  Mut.  Bldg.,  etc.,  Assoc,. 
V.  Crawley,  151  Ind.  413,  51  N.  E.  466. 

lotua. —  IBardes  v.  Hutchinson,  113  Iowa 
610,  85  N.  W.  797. 

Kansas. —  Corlett  V.  Mutual  Ben.  L.  Ins. 
Co.,  69  Kan.  134,  55  Pac.  844;  Collins  v. 
Martin,  43  Kan.  182,  23  Pac.  95,  holding  that 
where  defendant  did  not  intend  to  charge 
plaintiff  for  various  items  when  they  were 
furnished,  he  could  not,  upon  action  brought, 
counter-claim  them. 

Eentuclcy. —  Bennett  v.  McCorklin,  3  Mete. 
322;  Pryse  v.  Three  Forks  Deposit  Bank,  48 
S.  W.  415,  20  Ky.  L.  Rep.  1057;  Burnett  v. 
Frazier,  40  S.  W.  697,  19  Ky.  L.  Rep.  299, 
holding  that  an  allegation  that  defendant 
and  the  assignor  of  the  note  sued  on  are 
jointly  liable  on  another  note  is  not  a  good 
counter-claim,  the  payment  of  such  other 
note  not  being  averred. 

Minnesota. — ■  Brackett  v.  Osborne,  31  Minn. 
454,  18  N.  W.  153;  Swift  Fletcher,  6 
Minn.  550. 

Missouri. —  Missouri  Pac.  R.  Co,  v.  Kansas 
City,  etc.,  Air  Line  Co.,  189  Mo.  538,  88  S.  W. 
3;  McPherson  v.  Meek,  30  Mo.  345;  Reed  v. 
Peper  Tobacco  Warehouse  Co.,  2  Mo.  App. 
82,  disallowing  a  counter-claim  set  up  by  a 
mere  intermediary  for  money  collected  and 
paid .  over,  the  return  of  which  it  had  no 
right  to  demand. 

Nebraska. —  Wehn  V.  Fall,  55  Nebr.  547, 
76  N.  W.  13,  70  Am.  St.  Rep.  379. 

Neiv  York. —  Nichols  v.  Riley,  118  N.  Y. 
App,  Div.  404,  103  N.  Y.  Suppl.  554;  Cassidy 
V.  Arnold,  100  N.  Y.  App.  Div.  412,  91  N.  Y. 
Suppl.  570;  Clinton  v.  Eddy,  1  Lans.  61 
[affirming  54  Barb.  54,  37  How.  Pr.  23]; 
Schlesinger  v.  Burland,  42  Misc.  206,  85  N.  Y. 
Suppl.  350;  Deering  v.  Schreyer,  27  Misc. 
237,  58  K  Y.  Suppl.  485  [affirmed  in  58 
N.  Y.  Suppl.  1139];  Starke  v.  Myers,  24 
Misc.  577,  53  N.  Y.  Suppl,  650;  Canavan  v. 
Dwyer,  14  Misc,  304,  35  N,  Y.  Suppl.  763 
(holding  that  defendant  must  prove  facts 
sufficient  to  form  the  basis  of  a  recovery)  ; 
Portland  Co.  v.  Hall,  95  N.  Y.  Suppl.  36; 
U.  S.  Trust  Co.  V.  Stanton,  21  N.  Y.  Suppl. 
229  [affirmed  in  139  N.  Y,  531,  34  N.  E. 
1098];  Belknap  v.  Mclntyre,  2  Abb.  Pr. 
366. 
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tion/^  and  reconvention.^^  When  defendant  interposes  a  set-off  he  becomes 
the  actor,  and  in  respect  to  his  set-off  has  the  afhrmative  of  the  issue. But 
aitiiough  matter  may  not  be  interposed  as  a  set-off  because  no  action  could  be 
maintained  thereon,  it  may  still  be  available  by  way  of  defense. 

2.  Void  or  Unenforceable  Claims.  A  demand  growing  out  of  an  illegal  trans- 
action and  which  therefore  cannot  be  recovered  or  enforced  directly  cannot  be 
set-off    or  counter-claimed,^^  and  a  contract  which  is  void  under  the  statute  of 


lsort}h  Carolina. —  Askew  v.  Koonce,  118 
N.  C.  526,  24  S.  E.  218. 

Ohio.—  Hill  V.  Butler,  G  Ohio  St.  207,  hold- 
ing that  the  counter-claim  must  contain  facts 
recognized  by  courts  of  law  or  equity  as  con- 
stituting an  existing  cause  of  action. 

South  Dakota. —  McKinney  v.  Sundback,  3 
S.  D.  106,  52  N.  W.  322,  holding  that  a 
counter-claim  must  contain  all  the  sub- 
stantial averments  necessary  in  a  complaint 
based  upoji  the  same  cause  of  action,  and 
must  state  facts  which  constitute  a  cause  of 
action  against  plaintiff,  and  its  sufficiency 
must  be  governed  by  the  same  rules  as  if  de- 
fendant had  brought  suit  against  plaintiff. 

Wisconsin. —  McAlpine  v.  St.  Clara  Female 
Academy,  etc.,  101  Wis.  4G8,  78  N.  W.  173; 
Resch  V.  Senn,  31  Wis.  38;  Matteson  v.  Ells- 
worth, 28  Wis,  254.  See  Gunn  v.  Modigan, 
28  Wis.  158. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §  39. 

A  counter-claim  should  not  only  present  a 
defense,  but  should  present  a  cause  of  ac- 
tion in  favor  of  defendant.  Bov/en  v.  Sebree, 
2  Bush  (Ky.)  112. 

The  criterion  for  determining  whether  a 
defense  set  up  can  be  maintained  as  a 
counter-claim  is  to  see  if  the  answer  sets  up 
a  cause  of  action  upon  which  defendant  might 
have  sustained  a  suit  against  plaintiff,  and, 
if  it  does,  then  such  cause  of  action  is  a 
counter-claim.  Garrett  i\  Love,  89  N.  C. 
205. 

A  proceeding  for  condemnation  of  a  statu- 
tory easement  not  arising  in  grant  or  pre- 
scription cannot  be  counter-claimed,  as  it  is 
not  a  cause  of  action.  Leigh  v.  Garysburg 
Mfg.  Co.,  132  N.  C.  167,  43  S.  E.  632. 

If  the  counter  demand  Ise  such  as  could 
be  asserted  in  a  court  of  equity,  it  may  be 
used  as  a  counter-claim,  under  the  codes. 
Swift  V.  Fletcher,  6  Minn.  550;  Kelley  v. 
Dee,  2  Thomps.  &  C.  (N.  Y.)  286  (holding 
that  an  agreement  of  settlement  between 
plaintiff  and  defendant  in  an  action  for  work 
and  defendant's  tender  of  performance  con- 
stituting a  good  cause  for  a  suit  in  equity 
''or  specific  performance  entitles  defendant 
to  set  up  as  a  counter-claim  under  the 
code);  Hill  V.  Butler,  6  Ohio  St.  207. 

A  partial  failure  of  consideration  in  a  note 
i>^  not  a  counter-claim.  Lash  v.  McCormick, 
.17  Minn.  403. 

The  defense  of  usury  is  not  a  counter- 
claim, witliin  the  meaning  of  the  New  York 
code.  Prouty  v.  Eaton,  41  Barb.  (N.  Y.) 
409. 

A  lien  in  favor  of  defendant  on  money 
sued  for  by  plaintiff  is  not  a  counter-claim, 
but  constitutes  a  defense  by  way  of  avoidance. 


Rochester  Distilling  Co.  v.  O'Brien,  72  Hun 
(N.  Y.)  462,  25  N.  Y.  Suppl.  281. 

A  counter-claim  for  money  paid  under  an 
alleged  mistaken  supposition  cannot  be  in- 
terposed, in  the  absence  of  proof  that  the 
supposition  was  in  fact  mistaken.  Union, 
etc.,  Bank  v.  Jefferson,  101  Wis.  452,  77  N.  W. 
889. 

Where  parties  enter  into  an  executory  con- 
tract and  the  contractor  sues  thereon,  if  the 
contract  has  terminated,  a  counter-claim  de- 
pendent upon  the  contract  falls  with  it. 
Tribune  Assoc.  v.  Eisner,  etc.,  Co.,  34  Misc. 
(N.  Y.)  658,  70  N.  Y.  Suppl.  706  [affirmed 
in  70  N.  Y.  App.  Div.  172,  75  N.  Y.  Suppl. 
100]. 

64.  Case  v.  Henderson,  23  La.  Ann.  49,  8 
Am.  Rep.  590  [overruled  on  other  grounds 
in  Gordon  v.  Miichler,  34  La.  Ann,  609]. 
But  see  Dumford"s  Succession,  8  Rob,  (La.) 
488. 

65.  Pool  V.  Alexander,  26  La.  Ann.  669; 
Gails  r.  The  Osceola,  14  La,  Ann.  54  (hold- 
ing that  where,  in  an  action  for  materials, 
work,  and  labor  furnished,  a  final  settlement 
between  the  parties  was  shown,  damages  to 
defendant  by  delay  of  plaintiff  could  not  be 
pleaded  in  reconvention,  the  delay  and  dam- 
ages being  known  to  defendant  before  the 
final  settlement)  ;  Coleman  v.  Bunce,  37  Tex. 
171  (holding  that  a  plea  in  reconvention 
must  aver  matter  which  would  be  good  in  an 
original  bill,  or  which  would  constitute  a 
good  cause  of  action  at  law)  ;  Rose  v.  San 
Antonio,  etc.,  R.  Co.,  31  Tex.  49;  Blair  v. 
Reid,  20  Tex.  310  (holding  that,  as  money 
paid  on  a  debt  not  due  cannot  be  recovered 
back,  it  cannot  be  pleaded  in  reconvention, 
although  it  may  be  as  payment).  See  Bly- 
mer  Ice  Mach.  Co.  v.  McDonald,  48  La.  Ann. 
439,  19  So.  459. 

66.  Caven-Williamson  Ammonia  Co.  r.  Ice 
Mfg.  Co.,  27  Pa.  Super.  Ct.  381. 

67.  Jewett  v.  Winship,  42  Vt.  204;  Gunn 
V.  Madigan,  28  Wis.  254. 

Set-off,  counter-claim,  and  defense  distin- 
guished see  supra,  I,  H.  4. 

68.  Pond  r.  Smith,  4  Conn.  297  (where 
the  transaction  was  a  privateering  enter- 
prise) ;  Payne  r.  Loudon,  3  Bibb  {Kj.)  250 
(holding  that  accounts  claimed  as  set-off, 
arising  out  of  a  gambling  transaction,  are 
not  grounds  for  relief  in  equity).  But  see 
Lusk  v.  Patton,  70  N.  C.  701, 'holding  that 
a  claim  for  services  rendered  under  an 
illegal  contract,  but  which  has  been  adjusted 
and  allowed  by  tlie  parties  in  a  settlement, 
is  available  as  a  set-off. 

69.  Turnbull  r.  Farnsworth,  1  Wash.  Terr. 
444,  holding  that  a  claim  arising  out  of  the 
transfer  of  a  contract  to  furnish  supplitia 
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frauds/^  or  because  of  coverture/^  or  because  barred  by  the  statute  of  limitations/^ 
or  because  unsupported  by  a  consideration/^  cannot  be  the  subject  of  set-off. 
Similarly  a  discharge  in  bankruptcy  is  a  good  answer  to  a  plea  of  set-off. 

3.  Claims  Non-Existent  at  Commencement  of  Action  —  a.  In  General.  A  debt 
or  demand  to  be  available  as  a  set-off    or  counter-claim     must  as  a  general  rule 


to  llie  United  States  is  unavailable  as  a 
counter-claim,  such  transfer  being  void  under 
the  express  provisions  of  the  United  States 
statutes. 

70.  Kyan  v.  Dunphy,  4  Mont.  342,  1  Pac. 
710  [affirmed  in  116  U.  S.  491,  6  S.  Ct.  486, 
29  L.  ed.  703]  (holding  that  an  express  oral 
contract  for  the  sale  of  real  estate,  void 
under  the  statute  of  frauds,  cannot  be 
pleaded  by  way  of  counter-claim )  ;  Lawrence 
V.  Smith,  27  How.  Pr.  (N.  Y.)  327  (hold- 
ing that  a  promise  by  a  creditor  to  allow 
a  specified  sum  upon  the  debt  of  the  debtor, 
by  way  of  damages  for  breach  of  a  contract, 
void  by  the  statute  of  frauds,  cannot  be 
recouped  in  an  action  for  the  debt,  even 
though  the  void  contract  is  such  as  might 
have  been  specifically  enforced  in  equity). 
But  see  Foss  v.  Newbury,  20  Oreg.  257,  25 
Pac.  669. 

71.  Sanford  v.  Wood,  49  Ind.  165,  holding 
that  in  an  action  by  a  married  woman  on 
a  note  against  a  party  who  has  paid  her 
money  upon  a  parol  contract  for  the  sale  of 
her  land,  which  she  failed  to  convey,  the 
money  so  paid  her  could  not  be  set  off,  as 
it  could  not  be  recovered  in  a  direct  action 
against  her. 

72.  Moore  v.  Gould,  151  Cal.  723,  91  Pac. 
616;  Brewer  v.  Grogan,  116  Ga.  60,  42 
S.  E.  525 ;  Richardson  v.  Penny,  10  Okla. 
32,  61  Pac.  584.  And  see,  generally.  Limita- 
tions OF  Actions,  25  Cyc.  1064. 

Equity  may  grant  relief,  although  a  claim 
sought  to  be  set  off  is  barred  by  the  statute 
of  limitations.  Fowler  v.  Bellinger,  140  Ala. 
240,  37  So.  225. 

73.  Bloch  Queensv\^'\re  Co.  v.  Metzger,  70 
Ark.  232,  65  S.  W.  929;  Walker  v.  Gilbert, 
2  Rob.  (N.  Y.)  214. 

74.  Francis  v.  Dodsworth,  4  C.  B.  202,  17 
L.  J.  C.  P.  185,  56  E.  C.  L.  202. 

75.  Alahama  —  Johnson  v.  King,  20  Ala. 
270,  holding  that  defendant  cannot  set  off 
a  payment  made  by  him  after  suit. 

Illinois.— Fettis  v.  Westlake,  4  111.  535. 

Isleio  York. —  Jefferson  County  Bank  v. 
Chapman,  19  Johns.  322;  Cobb  v.  Curtiss,  8 
Johns.  470;  Thompson  v.  Ellsworth,  1  Baro. 
Ch.  624;  Holden  v.  Gilbert,  7  Paige  208; 
Hackett  v.  Connett,  2  Edw.  73. 

ISlortJh  Carolina. — Reynolds  v.  Smatherg,  87 
N.  C.  24. 

Pennsylvania. — Zuck  v.  McClure,  95  Pa. 
St.  541  (holding  that  defendant  cannot  set 
off  against  plaintiff  damages  for  a  breach 
of  contract  unless  such  breach  was  complete 
at  the  time  of  suit  brought,  a  mere  intention 
not  to  perform  the  contract  being  insuffi- 
cient) ;  Ruling  v.  Hugg,  1  Watts  &  S.  418; 
Morrison  v.  Moreland,  15  Serg.  &  R.  61 ; 
Hendel  v.  Reverting  Fund  Assur.  Assoc.,  2 
Pa.  Dist.  116.  But  see  Miller  v.  Plymire, 
1  Walk.  233,  holding  that  where  plaintiff 
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agreed  to  take  three  wagons  as  part  pay- 
ment on  a  note  defendant  might  set  off 
against  the  note  the  price  of  the  wagons,  al- 
though they  were  not  completed  and  tendered 
until  four  months  after  suit  was  brought 
on  the  note;  the  ground  of  the  decision  being 
that  plaintiff  could  not  by  commencing  suit 
on  the  note  before  a  reasonable  time  had 
elapsed  for  the  completion  of  the  wagons 
prevent  the  application  of  their  fixed  price 
on  the  note. 

Tennessee. —  Brazelton  v.  Brooks,  2  Head 
194. 

Vermont. —  Lewis  v.  Jewett,  51  Vt.  378 
(holding  that  where,  after  suit  brought  on 
a  note,  plaintiff  sold  collateral  for  more 
than  enough  to  pay  the  balance  due,  al- 
though this  amounted  to  payment  pendente 
lite  and  discharged  the  cause  of  action,  de- 
fendant could  not  recover  the  surplus  by  way 
of  set-off)  ;  Houston  v.  Fellows,  27  Vt.  634 
(holding  that  money  paid  for  plaintiff  after 
the  commencement  of  his  action  cannot  be 
set  off)  ;  Carpenter  v.  Coit,  1  D.  Chipm.  88. 

United  States. —  Pate  v.  Gray,  18  Fed. 
Cas.  No.  10,794a,  Hempst.  155. 

England. —  Richards  v.  Jones,  6  D.  &  L.  52. 
2  Exch.  471,  17  L.  J.  Exch.  277. 

See  43  Cent.  Dig.  tit.  "  Set- Off  and  Coun- 
ter-Claim," §  73.  " 

76.  California. —  Paige  v  Carter,  64  Cal. 
489,  2  Pac.  260;  Gannon  v.  Do'igherty,  41 
Cal.  661. 

Minnesota. —  Fergus  PrintiTig,  etc.,  Co.  v. 
Otter  Tail  County,  60  Minn.  212,  62  N.  W. 
272. 

Nebraska. —  Gurske  ".  Kelpin,  61  Nebr. 
517,  85  N.  W.  557. 

New  York. —  ^:aayle  v.  Brandow  Printing 
Co.,  116  N.  Y  App.  Div.  9,  101  N.  Y.  Suppl. 
323;  Bernh-^iraer  v.  Hartmayer,  50  N.  Y. 
App.  Div,  316,  63  N.  Y.  Suppl.  978; 
Schlesir.^r  v.  Burland,  42  Misc.  206,  85 
N.  Y  Kiuppl.  350;  Corrigan  v.  Ritter,  15 
N.  Y.  Suppl.  163,  21  N.  Y.  Civ.  Proc.  82 
(holding  also  that  a  claim,  accrued  after 
'Commencement  of  the  action  cannot  be  made 
available  by  supplemental  answer)  ;  Cham- 
bers V.  Lewis,  11  Abb.  Pr.  210  [affirmed  in 
28  N.  Y.  454] ;  Rice  v.  O'Connor,  10  Abb.  Pr. 
362. 

North  Carolina. —  A.  D.  Puffer,  etc.,  Mfg. 
Co.  V.  Lucas,  112  N.  C.  377,  17  S.  E.  174, 
19  L.  R.  A.  682;  Russell  v.  Koonce,  104 
N.  C.  237,  10  S.  E.  256. 

South  Carolina. —  Eoo  p.  Carolina  Nat. 
Bank,  18  S.  C.  289. 

Washington. —  Conner  v.  Scott,  16  Wash. 
371,  47  Pac.  761. 

Wisconsin. —  Sprout  i\  Crowley,  30  Wis. 
187;  Orton  v.  Noonan,  29  Wis.  541;  Rick- 
ard  V.  Kohl,  22  Wis.  506. 

See  43  Cent.  Dig.  tit.  "  Set- Off  and  Coun- 
ter-Claim,"  §  73. 
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have  existed  at  the  commencement  of  the  action.  Damages  incident  to  the  insti- 
tution of  the  action  do  not  constitute  a  cause  of  action  existing  at  the  commence- 
ment of  plaintiff's  action  within  the  meaning  of  the  statutes  and  cannot  therefore 
be  counter-claimed  "  or  reconvened.  If,  however,  the  demand  sought  to  be 
set  off  accrued  before  the  commencement  of  the  action,  it  is  not  necessary  that 
it  should  have  accrued  before  plaintiff's  cause  of  action.  Under  some  statutes 
defendant  may  set  off  or  counter-claim  all  debts  or  demands  which  he  holds 
against  plaintiff,  although  they  accrued  after  suit  brought,  and  in  regard  to  recoup- 
ment it  has  been  held  that  damages  to  be  recouped  are  not  restricted  to  the  com- 
mencement of  the  action  but  to  the  time  of  trial.  The  parties  may  by  special 
agreement  provide  that  a  claim  accruing  subsequent  to  the  commencement  of  the 
action  may  be  set  off.^^ 

b.  Inchoate  and  Contingent  Claims.  A  distinction  is  sometimes  drawn 
between  the  cause  of  action  and  the  remedy  by  action,  and  it  is  accordingly  held 
that,  although  the  remedy  may  temporarily  be  suspended  so  that  no  action  could 
be  maintained,  if  a  good  cause  of  action  existed,  it  may  be  used  as  a  set-off,^*  and 
although^  where  a  demand  is  a  condition  precedent  to  the  existence  of  a  valid 
legal  claim  as  distinguished  from  a  right  to  sue  thereon,  a  demand  must  have  been 
made  before  the  commencement  of  the  action  in  order  that  claim  can  be  set  off,^^ 


77.  Newkirk  v.  Neild,  19  Ind.  194,  81  Am. 
Dec.  383  (holding  that  where  the  holder 
of  an  overdue  note  agrees  not  to  sue  and 
brings  suit,  such  breach  cannot  be  made 
available  bv  way  of  counter-claim)  ;  Young- 
erman  v.  Long,  95  Iowa  185,  63  N.  W.  674 
(holding  that  where  a  landlord  in  an  action 
for  rent  sues  out  an  attachment,  and  upon 
its  being  quashed  filed  an  amended  petition 
in  equity  for  the  foreclosure  of  the  lien  under 
the  lease  as  a  mortgage,  the  filing  of  the 
amended  petition  was  not  the  beginning  of 
a  new  action,  and  hence  damages  caused  to 
defendant  by  the  attachment  could  not  be 
pleaded  as  a  counter-claim,  as  they  were 
not  an  existing  cause  of  action  at  the  time 
of  the  commencement  of  the  suit  within  the 
meaning  of  the  code)  ;  Arkansas  City  First 
Nat.  Bank  v.  Hasie,  57  Kan.  754,  48  Pac. 
22;  Moore  v.  Trimmer,  1  Silv.  Sup.  (N.  Y.) 
171,  6  N.  Y.  Suppl.  430,  17  N.  Y.  Civ. 
Proc.  99  (holding  that  in  an  action  by  an 
overseer  of  the  poor  for  a  statutory  penalty, 
a  counter-claim  alleging  that  plaintijff  held 
defendant  for  money  advanced  to  him  of- 
ficially under  promise  to  refund  it  if  he 
should  sue  defendant  for  such  penalty,  can- 
not be  interposed  as  it  did  not  exist  at  the 
commencement  of  the  action)  ;  Forke  v.  Ho- 
mann,  14  Tex.  Civ.  App.  670,  39  S.  W.  210; 
Noonan  v.  Orton,  30  Wis.  356.  But  see 
Hall  y.  Parsons,  105  Minn.  96,  117  N.  W. 
240. 

78.  Knox  V.  Thompson,  12  La.  Ann.  114; 
Keene  y.  Pelf,  11  La.  304. 

79.  Lee  y.  Lester,  7  C.  B.  1008,  7  D.  &  L. 
137,  18  L.  J.  C.  P.  312,  62  E.  C.  L.  1008. 

80.  Shannon  y.  Wilson,  19  Ind.  112;  Foley 
.  X).  Mason,  6  Md.  37 ;  Clarke  v.  Magruder,  2 

Harr.  &  J.  (Md.)  77;  Trimyer  v.  Pollard, 
5  Gratt.  (Va.)  460;  Wheeling  Bridge,  etc., 
K.  Co.  v.  Cochran,  68  Fed.  141,  15  C.  C.  A. 
321,  construing  a  West  Virginia  statute. 

In  attachments  the  right  of  set-off  as 
against  the  attaching  creditor  does  not  ex- 
tend to  any  matter  originating  by  the  action 


of  the  garnishee  subsequent  to  the  garnish- 
ment. Farmers',  etc.,  Bank  v.  Franklin  Bank, 
31  Md.  404. 

81.  Hyman  v.  Jockey  Club  Wine,  etc., 
Co.,  9  Colo.  App.  299,  48  Pac.  671  (holding 
that  a  counter-claim  allowed  under  Civ. 
Code,  §  57,  subd.  1,  allowing  matters  to  be 
counter-claimed  which  arise  out  of  the  trans- 
action set  forth  in  the  complaint  or  which 
are  connected  with  the  subject  of  the  action, 
may  be  interposed,  although  it  aro'se  after 
the  commencement  of  the  action,  but  that  a 
counter-claim  under  subd,  2,  allowing  in  an 
action  on  contract  a  counter-claim  of  any 
other  cause  of  action  arising  on  contract  and 
existdng  at  the  commencement  of  the  action, 
the  cause  of  action  must  have  existed  at  the 
commencement  of  the  action  in  order  to  be 
available  as  a  counter-claim)  ;  Wilson  V. 
Wilson,  40  Iowa  230  (decided  under  a  statute 
silent  as  to  the  time  when  a  demand  counter- 
claimed  should  mature  or  exist). 

82.  Martin  v.  Hill,  42  Ala.  275.  But  see 
Harger  v.  Edmonds,  4  Barb.  (N.  Y.)  256, 
holding  that  in  an  action  of  covenant  for 
rent  due  upon  a  lease  defendant  could  not 
recoup  by  reason  of  a  breach  of  covenant  on 
the  part  of  plaintiff  after  the  commencement 
of  the  suit. 

83.  Morrison  v.  Moreland,  15  Serg.  &  R. 
(Pa.)  61. 

84.  Taylor  v.  Mayor,  82  N.  Y.  10;  Clark 
V.  Story,  29  Barb.  (N.  Y.)  295  (holding  that, 
although  the  code  prohibits  the  bringing  of 
an  action  on  a  justice's  judgment  within  five 
years  after  its  rendition,  such  judgment  may 
nevertheless  be  used  by  way  of  a  set-off  or 
counter-claim)  ;  Cornell  r.  Donovan,  14  Daly 
(N.  Y.)  295,  14  N.  Y.  St.  687  laillmxed  in 
109  N.  Y.  664,  17  N.  E.  869] ;  Brown  r.  Tib- 
bits,  11  C.  B.  N.  S.  855,  31  L.  J.  C.  P.  206, 
6  L.  T.  Rep.  N.  S.  385,  10  Wkly.  Rep.  465, 
103  E.  C.  L.  855. 

85.  State  Bank  \\  Cape  Fear  Bank.  35 
N.  C.  75  (holding  that  a  note  made  payable 
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or  counter-claimed/®  where  a  cause  of  action  exists  without  a  demand  the  claim 
may  be  set  off,  although  no  action  could  be  brought  without  a  demand/^  and 
a  claim  of  a  liquidated  nature  which  would  support  an  action  without  a  pre-= 
vious  demand  is  a  proper  subject  of  a  set-off  without  a  demand.  The  same  rule 
applies  to  other  conditions  precedent  to  bringing  an  action  as  distinguished  from 
conditions  precedent  to  the  existence  of  a  valid  legal  claim. But  defendant 
cannot  plead  as  a  set-off  a  contingent  liability,  where  the  circumstances  upon  which 
the  liabihty  is  contingent  have  not  occurred, nor  can  a  counter-claim  be  based  on 
an  allegation  that  the  action  in  which  it  is  filed  is  malicious,  a  judgment  favorable 
to  defendant  being  essential  to  a  right  of  action  thereon. 

4.  Claims  Not  Yet  Due  at  Commencement  of  Action  —  a.  Rule  at  Law.  A 
demand  of  defendant  against  plaintiff  not  due  at  the  commencement  of  the  action 


on  demand  at  a  particular  place  cannot  be 
used  as  a  set-off  or  offered  as  a  payment  to 
the  maker,  unless  so  presented)  ;  Leas  v. 
Laird,  6  Serg.  &  R.  (Pa.)  129  (holding  that 
a  bond  for  the  delivery  of  an  article  on  de- 
mand cannot  be  set  off  against  a  promissory 
note;  without  first  proving  that  the  article 
had  been  demanded ) . 

86.  Moore  v.  Gould,  151  Cal.  723,  91  Pac. 
616. 

87.  Seymour  v.  Dunham,  24  Hun  (N.  Y.) 
93. 

A  statute  requiring  a  demand  to  be  made 
before  commencing  an  action  for  the  recovery 
of  the  subject  thereof  has  been  held  not  to 
apply  to  a  set-off,  which  may  be  interposed 
without  such  demand.  Millet  v.  Watkins,  4 
Bush  (Ky. )  642,  holding  that  in  an  action 
by  a  personal  representative  of  a  decedent  a 
set-off  may  be  proven  without  a  previous  de- 
mand for  the  payment  thereof,  notwithstand- 
ing the  provis-ion  of  the  code  prohibiting  the 
commencement  of  an  action  against  a  per- 
sonal representative  until  after  demand  is 
made  on  him,  the  set-off  being  held  not  to  be 
an  action  within  the  meaning  of  the  statute. 

A  code  provision  requiring  leave  of  court 
for  good  cause  shown  before  an  action  can 
be  brought  on  a  judgment  does  not  prevent 
defendant  from  using  such  judgment  as  a 
set-off  without  such  leave  of  court.  Wells 
V.  Henshaw,  3  Bosw.   (N.  Y.)  625. 

88.  Spencer  v.  Morgan,  5  Ind.  146;  Paul 
V.  Carroll,  12  Mo.  437,  holding  that  in  an  ac- 
tion of  assumpsit  for  a  recovery  for  services 
as  agent  it  is  competent  for  defendant  to  set 
off  amounts  of  money  collected  by  plaintiff 
while  acting  as  agent  for  defendant,  and 
not  paid  over  without  proving  a  demand 
prior  to  the  time  of  instituting  the  suit. 

89.  Craigen  v.  Lobb,  12  Leigh  (Va.)  627, 
holding  that,  although  no  action  lay  for 
clerk's  fees  until  they  had  been  put  into  an 
officer's  hands  for  collection,  and  he  had  re- 
turned that  they  could  not  be  levied  by  dis- 
tress, yet  the  clerk  may  set  them  off  against 
an  action  on  his  bond  to  the  party  from 
whom  they  are  due,  the  fees  being  in  effect 
due  from  the  time  of  the  services. 

90.  Connecticut. —  Parsons  v.  Root,  41 
Conn.  161. 

Kansas. —  Abeles  v.  Cohen,  8  Kan.  180, 
holding  that  the  obligee  of  a  bond  of  indem- 
nity has  no  cause  of  action  against  the  ob- 
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ligor  which  he  can  set  up  by  way  of  a  set- 
off or  counter-claim  in  an  action  by  the  ob- 
ligor against  the  obligee,  unless  he  has  sus- 
tained some  loss  covered  by  the  bond,  or  will 
sustain  some  loss  by  reason  of  a  recovery 
against  him  in  the  action. 

Kentucky. —  Robinson  v.  Shelton,  4  Ky.  L. 
Rep.  996. 

Louisiana. —  Lacour  v.  Landry,  9  Rob.  529. 

Maine. —  Houghton  v.  Houghton,  37  Me.  72, 

Massachusetts. —  Spaulding  v.  Backus,  122 
Mass.  553,  23  Am.  Rep.  391. 

Nebraska. —  Jones  v.  Sherman,  34  Nebr. 
452,  51  N.  W.  1036. 

Neiu  Hampshire. —  Toppan  V,  Jenness,  21 
N.  H.  232. 

Neio  York. —  In  re  Peaslee,  81  Hun  597, 
30  N.  Y.  Suppl.  1028  [affirmed  in  146  N.  Y, 
378,  41  N.  E.  90]. 

OMo.— Colvin  V.  Carter,  4  Ohio  354. 

Pennsylvania. — Garrison  v.  Paul,  1  Pennyp. 
380;  Bovd  v.  Whelen,  17  Phila.  270;  Shaw 
-17.  Folkers,  12  Wkly.  Notes  Cas.  518,  holding 
that  in  a  suit  begun  by  attachment  defend- 
ant cannot  set  off  damages  on  the  ground 
that  the  attachment  was  wrongful  before  the 
attachment  was  dissolved,  since  it  was  not 
certain  that  damages  would  be  sustained  by 
defendant. 

South  Carolina. —  McCullough  v.  Madison, 
1  Rice  38. 

'Ver7nont. —  Carpenter  v.  Coit,  1  D.  Chipm. 
88. 

England. —  In  re  Commercial  Bank,  L.  R. 
1  Ch.  538,  12  Jur.  806,  36  L.  J.  Ch.  333,  15 
L.  T.  Rep.  N.  S.  148,  15  Wkly.  Rep.  78. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  68. 

Compare  Hembrec  v.  Glover,  93  Ala.  622, 
8  So.  660. 

In  equity  where  plaintiff  was  insolvent,  de- 
fendant has  been  allowed  to  set  off  a  contin- 
gent liability.  Scott  v.  Timberlake,  83  N.  C. 
382,  holding  that,  since  the  surety  of  an  in- 
solvent debtor  cannot  be  compelled  to  pay  a 
debt  he  owes  his  principal  until  he  is  re- 
leased of  the  responsibility  of  suretyship,  he 
may  retain  what  he  owes  as  a  counter-claim 
against  such  principal  in  an  action  by  the 
latter  on  another  note  against  the  surety, 
since  the  contingent  liability  of  the  surety  is, 
in  view  of  the  court  of  equity,  a  debt  itself. 

91.  Forke  v.  Homann,  14  Tex.  Civ.  App. 
670,  39  S.  W.  210.    See  Arkansas  City  First 
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camiot  be  set  off/^  and  the  same  rule  applies  to  counter-claim/^  and  to  compensa- 


Nat-  Bank  r.  Hasie,  57  Kan.  754,  48  Pac. 
22. 

92.  Connecticut. —  Parsons  r.  Root,  41 
Conn.  161;  Henry  v.  Butler,  32  Conn.  140; 
Finch  V.  Ives,  28  Conn.  115;  Hinsdale  V. 
Eells,  3  Conn.  377. 

Delaware. —  Edwards  v.  Temple,  2  Harr. 
322. 

Georgia. —  See  McAllister  v.  Millliiser,  96 
Ga.  474,  23  S.  E.  502. 

Illinois. —  Ellis  v.  Cotliran,  117  111.  458,  3 
N.  E.  411;  Meyer  V.  Temme,  72  111.  574; 
Pettis  V.  Westiake,  4  111.  535;  Jones  V. 
Adams,  81  111.  App.  183;  Sandwich  Mfg.  Co. 
f.  Kelly,  26  111.  App.  394,  holding,  however, 
that  an  obligation  to  pay  a  note  assigned 
by  plaintiff  may  be  set  off,  even  though  tlie 
note  was  not  actually  paid  until  after  the 
action  was,  commenced. 

Indiana.— Judsih  v.  Potter,  18  Ind.  224; 
Jackson  v.  Adamson,  7  Blackf.  597,  holding 
that  if  a  surety  for  a  debt  pay  it  before  it  is 
due,  the  payment  will,  after  the  debt  has  be- 
come due  but  not  before,  be  a  legal  set-off 
against  his  note  payable  to  the  principal  and 
held  by  him. 

Kentucky. — Walker  v,  McKay,  2  Mete.  294. 

Louisiana. —  Lacour  v.  Landry,  9  Hob. 
529. 

Maine. —  Robinson  v.  Safford,  57  Me.  163; 
Houghton  V.  Houghton,  37  Me.  72. 

Massachusetts. —  Warren  v.  Franklin  Ins. 
Co.,  104  Mass.  518.  But  see  Bigelow  v. 
Folger,  2  Mete.  255,  holding  that  where,  after 
a  suit  commenced  by  an  administrator,  the 
estate  of  his  intestate  is  regarded  insolvent, 
defendant  may  set  off  a  note  against  the  in- 
testate which  falls  due  pending  the  suit,  al- 
though not  due  when,  the  action  was  com- 
menced. 

New  Hampshire. —  Toppan  v.  Jenness,  21 
N.  H.  232;  Varney  v.  Brewster,  14  N.  H.  49. 

New  York. —  Martin  v.  Kunzmuller,  37 
N.  Y.  396;  Holden  v.  Gilbert,  7  Paige  208. 
See  Niagara  Bank  v.  McCracken,  18  Johns. 
493,  holding  that  in  an  action  of  assumpsit 
originally  brought  in  the  court  of  common 
pleas  and  removed  to  the  supreme  court 
defendant  may  set  off  a  claim  against  plain- 
tiff arising  after  the  commencement  of  the 
suit  in  the  court  of  common  pleas,  and  prior 
to  its  removal  to  the  supreme  court;  the  suit 
on  its  removal  not  being  a  continuation  of  a 
suit  in  the  court  of  common  pleas. 

North  Caroli7ia. —  Mizell  v.  Moore,  29  N.  C. 
255;  Haughton  V.  Leary,  20  N.  C.  14. 

Pennsylvania. —  Russ  v.  Sadler,  197  Pa.  St. 
51,  46  Atl.  903;  Hotchkiss  v.  Roehm,  181  Pa. 
St.  65,  37  Atl.  119;  Roig  v.  Tim,  103  Pa.  St. 
115;  Sennett  v.  Johnson,  9  Pa.  St.  335;  Mor- 
rison I*.  Moreland,  15  Serg.  &  R.  61 ;  Trades- 
men's Nat.  Bank  v.  Cresson,  10  Pa.  Co.  Ct. 
57. 

South  Carolina. —  Union  Bank  t-.  Heyward, 
15  S.  C.  296. 

rea?a.9.— Holliman  v.  Rogers,  6  Tex.  91. 

Fcrwoni.— Jackson  v.  Hunt,  76  Vt.  284, 
••^C  Atl.  1010. 
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Virginia. —  Francisco  V.  Shelton,  85  Va. 
779,  8  S.  E.  789.  But  see  Turberville  v.  Self, 
4  Call  580,  holding  that  in  replevin  an  award 
posterior  to  the  distress,  but  upon  terms 
which  were  anterior,  finding  a  balance  due 
to  plaintiff,  may  be  set  off  against  the  rent. 

United  States. —  Deale  v.  Krofft,  7  Fed. 
Cas.  No.  3,698,  4  Cranch  C.  C.  448  (holding 
that  defendant  cannot  set  off  plaintiff's  ac- 
ceptation of  defendant's  draft  not  due  at  the 
commencement  of  the  action,  but  due  before 
plea  pleaded)  ;  McCobb  v.  Lindsay,  15  Fed. 
Cas.  No.  8,704,  2  Cranch  C.  C.  215  (holding 
that  if  a  factor  sells  in  his  own  name  the 
vendee  cannot  set  off  a  claim  against  the 
factor's  principal  not  yet  pavable)  ;  Scott  V. 
Jones,  21  Fed.  Cas.  No.  12,536,  1  Brock.  244 
(holding  that  a  debt  payable  in  the  future 
cannot  be  pleaded  in  bar  to  a  present  de- 
mand) . 

England. — Roger  son  r.  Ladbroke,  1  Bing. 
93,  1  L.  J.  C.  P.  O.  S.  6,  7  Moore  C.  P.  412, 
8  E.  C.  L.  418;  Hutchinson  v.  Reid,  3  Campb. 
329  (holding  that  there  can  be  no  set-off  in 
an  action  brought  upon  a  contract  for  the 
sale  of  goods  on  credit  for  a  bill  at  a  certain 
time,  when  the  action  is  brought  before  the 
expiration  of  the  time  which  the  bill  had  to 
run)  ;  Braithwaite  v.  Coleman,  4  L.  J.  K.  B. 
152,  4  N.  &.  M.  654,  30  E.  C.  L.  602;  Evans 
V.  Prosser,  3  T.  R.  186. 

See  43  Cent.  Dig.  tit.  Set-Off  and  Counter- 
claim," §  73. 

A  judgment  is  matured,  within  the  mean- 
ing of  a  statute  requiring  a  set-off  to  be 

matured  at  or  before  the  time  it  is  offered 
as  a  set-off,"  although  the  time  of  stay  of 
execution  has  not  expired,  and  a  stay  ob- 
tained, and  the  stay  did  not  render  the  judg- 
ment immature,  but  simply  delayed  its  col- 
lection on  execution  for  the  time  provided  by 
the  statute.    Hays  v.  Boyer,  59  Ind.  341. 

Set-off  of  legacy  in  action  by  executor. — 
A  legatee  whose  legacy  has  not  been  assented 
to,  and  when  the  time  has  not  arrived  and 
the  circumstances  do  not  exist  when  by  law 
it  becomes  payable,  cannot  set  off  the  pecu- 
niary provision  made  for  him  by  the  wall 
against  an  action  at  law  by  the  executor  for 
the  recovery  of  money  due  the  testator. 
Howze  V.  Davis,  76  Ala.  381;  Sorrelle  v.  Sor- 
relle,  5  Ala.  245. 

A  surety  who  pays  the  debt  after  com- 
mencement of  an  action  against  him  by  the 
principal  cannot  set  off  that  payment  in  such 
action.  Franklin  v.  McGuire,  10  Ala.  557; 
Cox  V.  Cooper,  3  Ala.  256;  Balser  r.  Wood. 
69  Ind.  122;  Hoiighton  v.  Houghton,  37  Mq. 
72;  Garrison  r.  Paul,  1  Pennyp.  (Pa.)  3S0 ; 
Martin  v.  Solomons,  10  Ricli.  (S.  C.)  533. 
And  see,  generallv,  Principal  and  Surety, 
32  Cyc.  245. 

93.  McGuire  r.  Edsall,  14  Mont.  359,  36 
Pac.  453;  Freide  v.  Weissenthanner,  57  N.  Y. 
Suppl.  831,  29  N.  Y.  Civ.  Proc.  187;  Reillv 
r.  Lee,  85  Hun  (N.  Y.)  315,  32  N.  Y.  Suppi. 
976  [a-ffirmcd  in  155  N.  Y.  691.  50  N.  E. 
1121];  Sprout  i\  Crowley,  30  Wis.  187. 
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tion/*  and  furthermore  the  debt  must  continue  due  up  to  the  time  of  trial.  But 
defendant  may  set  off  a  demand  not  due  till  after  suit  brought,  if  he  has  made 
an  agreement  with  plaintiff  to  that  effect/^  and  under  some  statutes  it  has  been 
held  that  a  claim  coming  due  before  trial  may  be  set  off/^  counter-claimed/^  or 
reconvened ;  and  it  has  been  held  that,  although  a  debt  not  subsisting  at  the 
commencement  of  the  action  cannot  be  set  off,  if  the  debt  subsist  at  that  time, 
but  be  not  demandable  or  due  till  after  the  commencement  of  the  action,  it  may 
then  be  taken  advantage  of  by  a  plea  pms  darrein  continuance^  and  if  part  of  a 
book-account  be  due  before  action  brought  the  whole  may  be  counter-claimed, 
although  the  balance  became  due  after  suit  brought,  on  the  ground  that  an  account 
is  entire  and  cannot  be  subdivided.^ 

b.  Rule  in  Equitye  A  debt  due  at  a  future  time  cannot  as  a  general  rule  be 
set  off  in  equity  against  a  debt  presently  due ;  ^  and  equity  has  no  power  to  prevent 
a  party  from  collecting  at  law  a  debt  due  him  because  he  owes  to  defendant  a 
debt  not  due  and  which  defendant  may  not  be  able  to  collect  when  it  is  due,  if 
this  fund  is  not  stayed  in  his  hands.''  But  a  set-off  will  be  allowed  in  equity  on  the 
application  of  complainant  where  defendant  is  insolvent,  even  though  the  debt 
of  complainant  to  defendant  is  not  due,'^  although  the  rule  is  otherwise  if  the  debt 
of  defendant  to  complainant  is  not  due;  ^  but  where  plaintiff  is  insolvent  defend- 
ant may  set  off  in  equity  a  demand,  although  not  yet  due  or  payable,^  and  he  may 
set  off  against  a  matured  debt  assigned  to  plaintiff  a  debt  not  due  at  the  time  of 
assignment,  the  assignor  being  insolvent.^ 

5.  Pendency  of  Another  Action  Relating  to  the  Same  Claim.  Although  there 
has  been  considerable  diversity  of  opinion  on  the  subject  it  is  held  in  a  majority  of 
the  cases  that  pendency  of  another  action  for  a  claim  offered  in  recoupment,''^  set-off,^" 


94.  Sandel  y.  George,  18  La.  Ann.  526. 

95.  Eyton  v.  Littledale,  7  D.  &  L.  55,  4 
Exch.  159,  18  L.  J.  Exch.  369.  See  Murray 
V.  Mann,  2  Exch.  538,  12  Jur.  634,  17  L.  J. 
Exch.  256. 

96.  Warren  v.  Franklin  Ins.  Co.,  104  Mass. 
518  (holding  that  in  an  action  on  an  insur- 
ance policy  by  the  insured,  where  it  appears 
that  the  policy  contained  a  stipulation  that 
in  case  of  loss  all  sums  due  to  the  insurers 
when  the  loss  became  due  should  be  first 
deducted,  and  all  sums  coming  due  should  be 
paid  or  satisfactorily  secured,  before  pay- 
ment of  the  loss,  the  insurer  could  set  off 
against  the  amount  of  the  loss  the  amounts 
of  notes  becoming  due  from  the  insured, 
after  the  commencement  of  the  action)  ;  Mor- 
rison r.  Morel  and,  15  Serg.  &  R.  (Pa.)  61. 

97.  Farmers',  etc..  Bank  t.  Franklin  Bank, 
31  Md.  404. 

In  Iowa,  under  Code,  §  3570,  defendant  may 
counter-claim  a  demand  which  he  held  at  the 
commencement  of  the  action  but  not  matured 
at  that  time,  if  matured  when  pleaded. 
Brown  v.  Wieland,  116  Iowa  711,  89  N.  W. 
17,  61  L.  R.  A.  417. 

98.  Smith  V.  French,  141  N.  C.  1,  53  S.  E. 
435,  holding  that  under  Revisal  (1905), 
§  481,  providing  that  a  counter-claim  must 
be  one  existing  in  favor  of  a  defendant  and 
against  plaintiff  between  whom  a  several 
judgment  might  be  had  in  the  action  arising: 
( 1 )  Out  of  the  contract  or  transaction  set 
forth  in  the  complaint  as  the  foundation  of 
plaintiff's  claims,  or  connected  with  the  sub- 
ject of  the  action;  or  (2)  in  an  action  aris- 
ing on  contract  any  other  cause  of  action 
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also  on  contract  and  existing  at  the  com- 
mencement of  the  action,  a  counter-claim 
arising  under  the  first  subdivision  may  be 
pleaded  and  enforced,  although  it  did  not 
entirely  mature  before  the  answer  filed  or 
trial  had,  but  that  under  the  second  subdi- 
vision a  counter-claim  must  exist  and  be  due 
at  the  commencement  of  the  action. 

99.  Dignowitty  v.  Alexander,  25  Tex. 
Suppl.  162;  Griffin  V.  Chubb,  16  Tex.  219. 

1.  Keith  V.  Smith,  1  Swan  (Tenn.)  92. 

S.  Thetford  v.  Hubbard,  22  Vt.  440. 

3.  Parsons  v.  Root,  41  Conn.  161;  Spauld- 
ing  V.  Backus,  122  Mass.  553,  23  Am.  Rep. 
391;  Reppy  v.  Reppy,  46  Mo.  571;  Dunn  f. 
Uvalde  Asphalt  Paving  Co.,  175  N.  Y.  214, 
67  N.  E.  439. 

4.  Hayes  v.  Hayes,  2  Del.  Ch.  191,  73  Am. 
Dec.  709. 

5.  Bradley  f.  Angel,  3  N.  Y.  475;  Lindsay 
i\  Jackson,  2  Paige  (N.  Y.)  581.  See  also 
Jones  V.  Robinson,  26  Barb.   (N.  Y.)    310.  \ 

6.  Bradley  v.  Angel,  3  N.  Y.  475;  Lindsay 
f.  Jackson,  2  Paige  (N.  Y.)  581. 

7.  Jump  V.  Leon,  192  Mass.  511,  78  N.  E. 
532,  116  Am.  St.  Rep.  265;  Aldrich  V.  Camp-  j 
bell,  4  Gray  (Mass.)  284;  Bigelow  v.  Folger,  j 
2  Mete.   (Mass.)   255,  where  plaintiff's  debt  i 
fell  due  pending  suit. 

8.  Assets  Realization  Co.  v.  Buffalo,  118  | 
N.  Y.  App.  Div.  571,  103  N.  Y.  Suppl.  153. 

9.  Naylor  v.  Schenck,  3  E.  D.  Smith  (N.  Y.) 
135. 

10.  Illinois.—  Clayes  v.  White,  65  111.  357 ; 
Gaddis  v.  Leeson,  55  111.  522;  King  v.  Brad-  i 
ley,  44  111.  342.    But  see  Smith  v.  Billings, 

62  111.  App.  77,  where  in  equity  a  set-off  was 
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counter-claim/^  or  reconvention  does  not  affect  the  right  of  plaintiff  in 
the  former  action  to  interpose  the  claim  as  a  cross  demand  when  sued  by 
defendant  in  the  former  action,  even  after  verdict  in  the  former  action/^  or 
after  judgment  from  which  an  appeal  is  pending/^  nor  even  though  plaintiff  has 
paid  the  money  into  court  in  such  former  suit.^^  But  defendant  may  be  compelled 
to  elect  between  his  own  suit  and  the  recoupment  claimed^  and  if  he  choose  the 
latter  his  own  suit  may  be  stayed/^  and  the  same  rule  has  been  held  applicable 
to  counter-claims.^^  A  minority  of  the  cases  hold  that  a  demand  in  set-off  cannot 
avail  if  it  appear  that  an  action  is  then  pending  for  the  same  cause/^  and  the  same 
rule  has  been  applied  to  counter-claim  and  reconvention.^^  These  cases  take 
the  ground  that  as  a  set-off  is  in  the  nature  of  a  cross  action,^^  defendant  cannot 
be  permitted  to  carry  on  two  suits  for  the  same  cause  of  action  at  the  same  time, 
nor  to  split  up  his  cause  of  action  which,  by  introducing  the  offset,  he  would  in 
effect  do,^^  and  that  plaintiff  may  reply  to  defendant's  set-off  matter  which,  if 
he  were  defendant,  he  could  set  up  by  a  plea  in  abatement,  namely,  the  pendency 
of  a  former  action.^^  But  even  under  the  minority  rule  the  pendency  of  another 
action  for  a  different  cause  of  action  does  not  affect  the  right  of  set-off,  although 
the  former  action  involved  the  same  subject.^*  A  party  cannot  avail  himself  of 
the  same  set-off    or  counter-claim  ^®  in  two  or  more  separate  actions  against  him. 


disallowed  because  of  the  pendency  of  otlier 
actions  for  the  same  cause. 

Maryland. —  Steele  V.  Sellman,  79  Md.  1, 
28  Atl.  811. 

Michigan. —  Jennison  Hardware  Co.  v.  God- 
kin,  112  Mich.  57,  70  N.  W.  428;  Seventh 
Day  Adventist  Pub.  Assoc.  v.  Fisher,  95  Mich. 
274,  54       W.  759. 

Missouri. —  Gunn  v.  Todd,  21  Mo.  303,  64 
Am.  Dec.  231. 

New  York. —  Lignot  v.  Kedding,  4  E.  D. 
Smith  285;  Naylor  v.  Schehck,  3  E.  D.  Smith 
135;  Tuckerman  v.  Corbin,  66  How.  Pr.  404; 
Lightbody  v.  Potter,  10  Wend.  534. 

Pennsylvania. —  Stroh  v.  Uhrich,  1  Watts 
&  S.  57;  Cochran  v.  Cutter,  18  Pa.  Super.  Ct. 
282.  But  see  Good  v.  Good,  5  Watts  116 
[distinguishing  Stroh  v.  Uhrich,  supra'],  hold- 
ing that  a  defendant  cannot  avail  himself  by 
way  of  set-off  of  a  debt  against  plaintiff  for 
which  a  suit  is  pending  on  appeal  from  arbi- 
tration by  the  party  offering  such  set-off  on 
the  ground  that  such  a  set-off  could  not  be 
allowed  "  without  contravening  the  provisions 
of  the  Acts  of  Assembly  concerning  arbitra- 
tion, and  producing  great  inconvenience  and 
confusion," 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim "  §  71. 

11.  Lindsay  v.  Stewart,  72  Cal.  540,  14 
Pac.  516  (holding,  however,  that  defendant 
could  only  use  his  counter-claim  as  a  defense, 
and  could  not  obtain  an  affirmative  judgment 
thereon)  ;  Weinberg  v.  Weinberg,  60  Hun 
(N.  Y.)  167,  14  ¥.  Y.  Suppl.  352;  Wiltsie  v. 
Northam,  3  Bosw.  (N.  Y.)  162;  Fuller  t\ 
Krad,  6  Duer  (N.  Y.)  697,  15  How.  Pr.  236 
(Imlding,  however,  that  when  both  actions 
J^liall  have  been  put  at  issue,  if  it  shall  then 
appear  that  both  causes  of  action  may  be 
tried  on  their  merits  in  either  suit  the  court 
may  in  its  discretion  stay  one  until  the  trial 
of  that  which  involves  the  whole  merits  has 
been  disposed  of) . 

12.  Continental  Nat.  Bank  v.  Weems,  69 
Tex.  489,  6  S.  W.  802,  5  Am.  St.  Rep.  85. 


13.  Steele  v.  Sellman,  79  Md.  1,  28  Atl. 
811;  Navlor  v.  Schenck,  3  E.  D.  Smith 
(N.  Y.)  i35;  Bell  v.  Cowgell,  1  Ashm.  (Pa.) 
7;  Baskerville  v.  Brown,  2  Burr.  1229,  97 
Eng.  Reprint  804,  W.  Bl.  293,  96  Eng.  Re- 
print 164. 

14.  Gaddis  v.  Leeson,  55  111.  522;  King  v. 
Bradley,  44  111.  342.  But  see  Willard  v.  Fox, 
18  Johns.  (N,  Y.)  497. 

15.  Evans  v.  Prosser,  3  T.  R.  186. 

16.  Fabbricotti  v.  Launitz,  3  Sandf  (N.  Y.) 
743;  Tuckerman  v.-  Corbin,  66  How.  Pr. 
(N.  Y.)  404,  holding  that  while  a  defendant 
is  not  precluded  from  using  a  claim  because 
of  the  fact  that  he  has  commenced  suit 
against  plaintiff  to  recover  on  such  claim, 
he  must  elect  either  to  proceed  in  the  suit 
or  to  confine  himself  to  his  recoupment,  and 
if  he  elect  the  former  then  he  may  be  pro- 
hibited from  setting  up  U\e  same  matter  in 
this  suit,  if  the  latter  then  the  proceedings 
in  the  former  action  must  be  staved. 

17.  Fuller  v.  Read,  6  Duer  (k.  Y.)  697, 
15  How.  Pr.  236. 

18.  Lock  V.  Miller,  3  Stew.  &  P.  (Ala.)  13; 
Whitaker  v.  Pope,  48  Ga.  13  (holding  that 
a  debt  could  not  be  set  off  where  there  was 
at  the  time  suit  pending  against  plaintiti'  for 
the  same  debt  in  favor  of  one  who  was  at  the 
bringing  of  said  suit  the  true  owner  of  the 
set-off)  ;  Nave  v.  Wilson,  33  Ind.  294;  Snod- 
grass  V.  Smith,  13  Ind.  393;  Rankin  r. 
Harper,  4  Ind.  585;  Banigan  v.  \\'oonsocket 
Rubber  Co.,  21  R.  1.  171,  42  Atl.  518,  43 
Atl.  538. 

19.  Becroft  v.  Dossman,  7  Ohio  Dec.  (Re- 
print) 322,  2  Cine.  L.  Bui.  110. 

20.  Pierce  i\  Millar,  3  Mart.  N.  S.  (La.) 
354. 

21.  See  supra,  I,  B,  1, 

22.  Lock  r.  INHller,  3  Stew.  &  P.  (Ala.)  13. 

23.  Whitaker  r.  Pope,  48  Ga.  13. 

24.  Debolt  r.  Carter,  31  Ind.  355. 

25.  Chase  r.  Strain,  15  N.  H.  535.  See 
also  Merchants'  Bank  r.  Rawls,  21  Ga.  289. 

26.  Tuckerman    v.    Corbin,   66   How.  Pr. 
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C.  Claims  Arising  Out  of  Contract  —  l.  In  General.  Claims  arising  out 
of  contracts,  express  or  implied may  be  set  off,^^  recouped/^  or  counter-claimed.^** 

2»  Necessity  of  Connection  With  Plaintiff's  Cause  of  Action  —  a.  Recoup- 
ment—  (i)  General  Rules,  Defendant  may  recoup  damages  arising  out  of 
breach  of  the  same  contract  or  transaction  as  that  sued  on,^^  and  if  plaintiff  sues 
on  one  part  of  a  contract,  consisting  of  mutual  stipulations  made  at  the  same  time 


(N.  Y.)  404;  Strong  v.  District  of  Columbia, 
17  Ct.  CI.  217,  holding  that  defendant  must 
elect  in  which  suit  his  counter-claim  shall 
be  pleaded.  But  see  Ward  v.  Ward,  24  Nova 
Scotia  179,  holding  that  the  same  facts 
may  be  pleaded  as  counter-claims  to  two 
separate  actions  and  neither  can  be  stricken 
out. 

27.  Read  i\  Jeffries,  16  Kan.  534;  Stevens 
V.  Able,  15  Kan.  584;  Woods  v.  Ayres,  39 
Mich.  345,  33  Am.  Rep.  396  (holding,  how- 
ever, that  a  claim  for  log-driving,  under 
Mich.  Laws  (1863),  p.  374,  providing  that, 
if  arjy  person  put  timber  in  the  river  for 
the  purpose  of  floating  it  without  making 
adequate  provision  for  the  breaking  by  jams, 
any  other  person  floating  timber  may  break 
such  jams  at  the  cost  and  expense  of  the 
person  owning  the  timber,  is  not  an  implied 
contract  within  the  statute  relating  to  set- 
off, but  is  a  quasi-contract  and  may  not  be 
the  subject  of  set-off)  ;  Folsom  v.  Carli,  6 
Minn.  28,  80  Am.  Dec.  456  (holding,  how- 
ever, that  in  an  action  on  a  promissory  note 
a  claim  for  use  and  occupation  of  lands  held 
by  plaintiff  adversely  to  defendant  cannot  be 
set  up  as  a  counter-claim,  not  being  an  ac- 
tion upon  an  implied  contract  within  the 
meaning  of  the  statute)  ;  McDougall  v.  Wall- 
ing, 48  Barb.  (N.  Y.)  364. 

A  liability  as  for  money  had  and  received 
is  a  proper  subject  of  set-off.  Tisdale  V. 
Maxwell,  58  Ala,'  40;  Truesdell  v.  Wallis,  4 
Pick.  (Mass.)  63;  Richards  v.  Blood,  17 
Mass.  66;  Harrison  Wire  Co.  v.  Moore,  55 
Mich.  610,  22  N.  W.  62;  McGee  v.  Pope, 
33  N.  J.  L.  271 ;  De  Taslet  v.  Cronsellat,  7 
Fed.  Cas.  No.  3,827,  1  Wash.  504. 

28.  Crenshaw  i\  Jackson,  6  Ga.  509,  50 
Am.  Dec.  361  (holding  that  where  a  person 
transfers  a  note  payable  to  bearer  and  un- 
dertakes to  guarantee  the  payment  of  the 
note  he  will  be  liable  to  the  transferee  on 
that  special  contract,  so  that  it  is  a  proper 
matter  of  set-off)  ;  Sponenbarger  v.  Lemert, 
23  Kan.  55  (holding  that  in  an  action 
against  a  constable  on  his  official  bond  for 
his  failure  to  sell  under  an  execution,  he 
may,  under  Civ.  Code,  §  98,  declaring 
that  a  set-off  can  only  be  pleaded  in  an 
action  on  contract  and  must  be  a  cause  ot 
action  arising  on  contract,  plead  by  way  of 
set-off  that  plaintiff  is  indebted  to  him  for 
fees  which  accrued  to  him  in  the  action  in 
which  the  execution  was  issued)  ;  Harrison 
i;.  Slone,  4  Bush.  (Ky.)  577;  Manning  v. 
Watson,  Cheves  (S.  C.)  60  (setting  off 
damage  in  transitu  in  an  action  for  freight, 
as  a  claim  arising  in  contract)  ;  Thompson 
V.  Congdon,  43  Vt.  396  (holding  that  a 
claim  for  the  use  of  a  carriage,  including 
damages    thereto   by   plaintiff's  negligence, 
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under  the  contract  of  hire^,  is  a  claim 
founded  on  a  contract  within  the  statute)  ; 
Her  rick  v.  Richardson,  17  Vt.  375. 

A  breach  of  warranty  is  a  breach  of  a  con- 
tract, and  may  be  sued  on  as  such ;  and  for 
that  reason  has  been  allowed  to  be  given  in 
evidence  by  defendant,  under  the  statute  of 
set-off,  not  only  in  an  action  on  the  same 
contract,  in  which  it  might  be  admissible 
by  way  of  recoupment  only,  without  the  aid 
of  the  statute,  but  also  in  an  action  upon 
a  distinct  contract.  Halfpenny  v.  Bell,  82 
Pa.  St.  128;  Seigv\orth  v.  Leffel,  76  Pa.  St. 
476;  Hunt  v.  Gilmore,  59  Pa.  St.  450. 

Damages  arising  on  a  special  contract  can- 
not be  set  off  in  an  action  of  debt.  Smock 
V,  War,  4  N.  J.  L.  3'06,  holding  that  this 
is  so,  not  because  a  jury  cannot  ascertain 
the  damages  on  a  special  contract,  but  be- 
cause the  policy  of  the  law  will  not  permit 
matters  of  a  nature  so  totally  distinct,  and 
which  require  pleadings  so  totally  different, 
to  be  blended  together  in  one  action. 

29.  Harman  v.  Bannon,  71  Md.  424,  18 
Atl.  862. 

30.  Dennis  v.  Belt,  30  Cal.  247;  Dyas  v, 
Hanson,  14  Mo.  App.  363  (holding  that  an 
answer  alleging  failure  of  a  plaintiff  to  pre- 
sent to  the  drawer  a  draft,  delivered  by 
defendant  to  plaintiff  for  collection,  states 
a  cause  of  action  arising  on  contract,  within 
the  statute  of  counter-claim)  ;  Shipman  v. 
Lansing,  25  Hun  (N.  Y.)  290;  McDougall 
V.  Wailings,  48  Barb.  (N.  Y.)  364  (hold- 
ing that  the  right  to  recover  money  lost  by 
betting  is  a  demand  arising  upon  an  implied 
contract  and  may  therefore  be  counter- 
claimed)  ;  Curtis  V.  Barnes,  30  Barb.  (N.  Y.) 
225  (holding  that  where  plaintiff,  pending 
an  arbitration,  refuses  to  complete  it  and 
brings  an  action,  defendant's  claim  for  the 
expenses  of  arbitration,  which  might  be  re- 
covered on  the  arbitration  bond,  is  a  claim 
arising  on  contract,  within  the  meaning  of 
the  code  and  may  bn  counter-claimed)  ; 
Denny  v.  Horton,  3  N.  Y.  Civ.  Proc.  255 
(breach  of  contract  to  employ). 

A  mere  expression  of  opinion  upon  which 
no  action  on  contract  would  lie  cannot  be 
the  basis  of  counter-claim.  Kolp  v.  Specht, 
11  Tex.  Civ.  App.  685,  33  S.  W.  714. 

31.  Alalama. —  Washington  v.  Timberlake, 
74  Ala.  259;  Martin  v.  Hill,  42  Ala.  275 
(holding  also  that  damages  are  not  to  be 
restricted  to  the  time  of  commencement  of 
suit,  but  extend  to  the  time  of  trial)  ; 
Mauldin  v.  Armistead,  14  Ala.  702 ;  Hatchett 
V.  Gibson,  13  Ala.  587;  Hunter  v.  Waldron, 
7  Ala.  753. 

Arlcansas—Berrj  v.  Diamond,  19  Ark.  262, 
holding  that,  in  an  action  on  a  note  given 
for  the  price  of  slaves,  defendant  might  re- 
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and  relating  to  the  same  subject-matter,  defendant  may  recoup  damages  arising 
from  the  breach  of  another  part,  whether  the  different  parts  are  contained  in  one 
instrument  or  several,^^  and  whether  one  part  is  in  writing  and  the  other  part  by 


coup  for  damages  in  consequence  of  plaintiff's 
harboring  and  refusal  to  redeliver  the  slave, 
who  ran  off  before  the  expiration  of  the  time 
of  hiring, 

California. — 'Campbell  v.  Heney,  128  Cal. 
109,  60  Pac.  532. 

District  of  Columhia. — Fitzgerald  v.  Wiley, 
22  App.  Cas.  329. 

Georgia. —  Hamilton  V.  Granger,  L,,  etc., 
Ins.  Co.,  65  Ga.  750;  Grimes  v.  Keese,  30 
Ga.  330. 

Illinois. — 'McArthur  Bros.  Co.  v.  Whitney, 
202  111.  527,  67  N.  E.  163  {affirming  104  111. 
App.  570];  Waterman  v.  Clark,  76  111.  428; 
Garfield  i\  Huls,  54  111.  427;  Williams  v. 
Schmidt,  54  111.  205  (holding  that,  in  as- 
sumpsit, by  a  lessee  for  the  value  of  per- 
sonal property  taken  by  the  lessor  upon 
resuming  possession  of  a  leased  mine  for 
non-payment  of  rent,  defendant  might  recoup 
for  damages  sustained  in  violation  of  the 
covenants  in  the  lease  as  to  skilful  work, 
although  the  lessee  had  associated  others 
with  him  in  working  the  mine)  ;  Mears  v. 
Nichols,  41  111.  207,  89  Am.  Dec.  381  (hold- 
ing that  in  an  action  for  the  recovery  for 
the  manufacture  of  an  article  under  a  con- 
tract defendant  may  recoup  damages  for 
breach  of  such  contract)  ;  Lunn  v.  Goge,  37 
111.  19,  87  Am.  Dec.  233;  Lloyd  v.  Manufac- 
turers, etc.,  Co,,  102  111.  App.  551;  Beam  v. 
Cleveland,  etc,  K.  Co.,  97  111.  App.  24  (al- 
lowing recoupment  for  damages  to  goods 
transported  in  an  action  to  recover  for  trans- 
portation )  ;  Davis,  etc.,  Bldg.,  etc,  Co.  V. 
Moberly,  65  111.  App,  228. 

Indiana. —  Heaston  v.  Colgrove,  3  Ind.  265. 

Maine.— Cota  v.  Mishow,  62  Me.  124. 

Massachusetts. —  Jennings  v.  Moore,  189 
Mass.  197,  75  N,  E.  214;  Stacy  v.  Kemp,  97 
Mass.  166,  holding  that,  in  an  action  on  a 
promissory  note  against  the  maker,  the  latter 
may  show  in  recoupment  damages  sustained 
by  him  in  consequence  of  the  payee's  depriv- 
ing him  of  part  of  the  consideration. 

Michigan. —  Alderton  v.  Williams,  130 
Mich.  626,  90  N.  W,  661;  Chandler  v.  Childs, 
42  Mich.  128,  3  N.  W.  297;  Molby  v.  Johnson, 
17  Mich.  382. 

'Neic  York. —  Bloodgood  V.  Ingoldsby,  1 
Hilt,  388;  Murden  v. '  Priment,  1  Hilt.  75; 
Batterman  v.  Pierce,  3  Hill  171, 

Tennessee. —  Nashville,  etc,  R.  Co.  v. 
Chulmey,  6  Heisk.  325. 

See  43  Cent.  Dig,  tit,  "  Set-Off  and  Coun- 
ter-Claim,"  §  45. 

Recoupment  will  lie  for  overpayments. — 
Wisoberg  v.  Novelty  Hat  Mfg.  Co,,  3  Ga. 
App.  362,  59  S,  E.  1112. 

Recoupment  is  properly  applicable  to  cases 
where  the  same  contract  imposes  mutual 
duties  and  obligations  on  the  two  parties, 
and  one  seeks  a  remedy  for  the  breach  of 
duty  by  the  second,  and  the  second  meets 
the  demand  by  a  claim  for  the  breach  of 
duty  by  the  first.  Davenport  v.  Hubbard,  46 
Vt.  200,  14  Am.  Rep.  620. 


32.  Arkansas. —  Key  v.  Henson,  17  Ark. 
254,  holding  that  where  there  were  contem- 
poraneous mutual  stipulations  betw^een  the 
parties,  all  relating  to  the  same  subject- 
matter  and  all  uniting  in  one  contract  of  sale 
and  purchase,  there  can  be  no  difference,  in 
principle,  v/hether  the  whole  transactions 
were  included  in  one  written  instrument  set- 
ting forth  the  cross  stipulations  of  each 
party  for  himself,  or  whether  it  takes  the 
form  of  a  separate  and  distinct  undertaking 
of  each  party,  and  that  recoupment  will  be 
allowed,  by  way  of  damages  suffered  by  a 
partial  failure  of  the  consideration  of  an 
agreement,  whether  the  action  be  on  the 
original  contract,  or  an  instrument  given  to 
secure  the  purchase-money. 

Colorado. —  Strang  v.  Murphy,  1  Colo,  App. 
357,  29  Pac.  298,  holding  that  where  one  of 
two  partners  gave  his  individual  note  in  part 
payment  for  some  horses  purchased  by  the 
firm,  and  the  seller  gave  a  written  warranty 
that  the  horses  were  sound  at  the  time  of  the 
sale,  it  was  error  for  the  court,  in  an  action 
by  the  seller  on  the  note,  to  refuse  to  permit 
the  firm  to  recoup,  as  the  damages  sought  to 
be  recovered  grew  out  of  the  same  transaction 
in  which  the  indebtedness  was  contracted, 

Florida.— Br SLiich  v.  Wilson,  12  Fla.  543. 

Georgia. —  Aultman  v.  Mason,  83  Ga.  212, 
9  S.  E.  536  (holding  that  where  a  contract 
of  purchase  was  a  single  one,  although  sepa- 
rate notes  were  given  for  the  property,  an 
engine  and  a  sawmill,  damages  for  a  breach 
of  warranty  of  the  engine  could  be  deducted 
from  the  notes  in  an  action  thereon)  ;  Finney 
V.  Cadwallader,  55  Ga.  75;  Mell  v.  Moony,  30 
Ga.  413.  See  also  Thompson  v.  Mitchell,  74 
Ga.  797. 

Illinois. —  Galena,  etc,  R.  Co.  v.  Barrett, 
95  111,  467;  Melendy  v.  Keen,  89  111.  395; 
Chicago  Legal  News  Co.  v.  Browne,  5  111. 
App.  250  {affirmed  in  103  111.  317]. 

Indiana. —  Moellering  v.  Kayser,  110  Ind. 
533,  11  N.  E.  604,  holding  also  that  proof  of 
slight  deviation  from  a  contract,  by  mutual 
consent,  was  not  an  abandonment  thereof  nor 
fatal  to  defendant's  right  to  recoup  the  dam- 
ages sustained  for  defective  work  done  there- 
under. 

ilf an/Zand— Warfield  v.  Booth,  33  Md,  63, 
holding  that,  in  an  action  to  recover  damages 
for  defendant's  breach  of  agreement  not  to 
engage  in  practice  as  a  physician,  in  a  cer- 
tain town,  made  on  dcfeiidant's  sale  of  his 
good-will  to  plaintiff,  defendant  may  plead 
by  way  of  recoupment  a  note  executed  by 
plaintiff  to  him  for  a  part  of  the  purchase- 
price  on  the  sale  of  such  good-will, 

Missouri. —  Langdon  r.  ^larkle,  48  Mo.  357 
(holding  that,  where  a  note  grows  out  of  a 
contract  and  is  executed  in  pursuance  to  its 
stipulation,  questions  of  recoupment  between 
the  parties  to  the  note  should  be  treated  as 
though  the  action  had  been  brought  on  the 
original  contract,  and  recoupment  was  thus 
allowed  in  an  action  for  rent,  the  lessee  re- 
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parol,^^  and  although  the  written  part  is  under  seal.^^  Thus  recoupment  of  damages 
is  allowed  defendant  in  cases  where  plaintiff,  who  has  only  partially  performed 
his  portion  of  the  contract,  comes  into  court  asking  compensation  for  such  partial 
performance ;  and  defendant,  in  an  action  on  an  express  contract,  is  entitled  to 
have  deducted  from  the  price/  by  way  of  recoupment,  all  damages  arising  out  of 
the  disregard  of  the  obligations  imposed  by  law  in  the  performance  of  the  contract, 
as  well  as  those  occasioned  by  a  violation  of  the  express  terms  thereof,^®  and  in  an 
action  on  a  quantum  meruit  for  labor  done  under  a  special  contract,  which  has  not 
been  substantially  performed  by  plaintiff  on  his  part,  damages  growing  out  of  the 
non-performance  of  the  special  contract,  which  do  not  enter  into  the  contract 
price,  may  be  recouped.^'  But  defendant  cannot  recoup  for  matters  not  con- 
nected with  the  basis  of  plaintiff's  claim,  and  which  are  founded  upon  an  independ- 
ent and  distinct  contract  or  transaction.^^    And  the  mere  fact  that  by  one  trans- 


couping  damages  arising  from  leasing  ad- 
joining premises  for  the  sale  of  intoxicating 
liquors  contrary  to  contract)  ;  Green  v.  Bell, 
3  Mo.  App.  291  (holding  that,  in  an  action 
by  an  executor  for  rent  due  under  a  lease 
executed  by  his  testator,  the  lessee  may  re- 
coup the  damages  sustained  by  reason  of  the 
landlord's  breach  of  the  covenant  to  repair, 
although  the  covenant  to  pay  and  the  cove- 
nant to  repair  are  separate  and  distinct  cove- 
nants). 

l^Gw  Yo7'Jc. — Cram  v.  Dresser,  2  Sandf.  120; 
Batterman  v.  Pierce,  3  Hill  171;  Reab  17. 
McAlister,  8  Wend.  109;  Spalding  v.  Vander- 
cook,  2  Wend.  431;  Estelle  r.  Dinsbeer,  9 
Misc.  485,  30  K  Y.  Suppl.  226. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §  44. 

Where  a  note  is  given  pursuant  to  a  con- 
temporaneous written  agreement,  in  a  suit 
on  the  note  between  the  original  parties,  the 
breach  by  the  payee  of  the  agreement  may  be 
shown  by  the  maker  by  way  of  recoupment, 
the  note  being  so  intimately  connected  with 
the  contemporaneous  writing  that  together 
they  constitute  "  the  contract  sued  upon," 
within  the  meaning  of  the  statute  concerning 
recoupment.  Babbit  v.  Moore,  51  N.  J.  L. 
229,  17  Atl.  99.  But  see  Hill  v.  Southwick, 
9  R.  I.  299,  11  Am.  Rep.  250,  holding  that  a 
promissory  note  and  an  agreement  which  is 
the  consideration  for  the  note  are  such  in- 
dependent contracts  that  the  breach  of  one 
cannot  be  set  up  by  way  of  recoupment  on 
the  other. 

33.  Arkansas. —  Key  o.  Henson,  17  Ark. 
254. 

FZorMa.— Branch  v.  Wilson,  12  Fla.  543. 

Georgia. —  Mell  v.  Moony,  30  Ga.  413. 

Illinois. —  Bross  v.  Cairo,  etc.,  R.  Co.,  9 
111.  App.  363  (holding  that,  in  an  action  on 
a  note  given  to  aid  the  construction  of  a 
railway,  defendant  could  recoup  damages 
arising  from  tlie  construction  of  the  railway 
across  his  land  in  violation  of  an  agreement; 
and  this,  although  the  agreement  was  by 
parol,  if  it  was  a  part  of  the  transaction 
upon  which  the  note  was  given)  ;  Chicago 
Legal  News  Co.  v.  Browne,  5  HI.  App.  250 
{affirmed  in  103  111.  317]. 

'New  York. —  Batterman  V.  Pierce,  3  Hill 
171;  Reab  v.  McAlister,  8  Wend.  109; 
Spalding  v.  Vandercook,  2  Wend.  431. 
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See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §  44. 

34.  Eckles  v.  Carter,  26  Ala.  563  (holding 
that,  where  on  an  exchange  of  slaves  between 
plaintiff  and  defendant,  the  parties  recipro- 
cally executed  bills  of  sale,  under  seal,  con- 
taining warranties  of  soundness;  and  plain- 
tiff afterward  brought  covenant  to  recover 
damages  for  defendant's  breach  of  warranty, 
defendant  might  recoup  the  damages  which 
he  had  sustained  by  plaintiff's  breach  of 
warranty)  ;  Hill  v.  Bishop,  2  Ala.  320  (hold- 
ing that  in  an  action  of  covenant  plaintiff's 
verdict  for  damages  may  be  reduced  by  show- 
ing that  defendant  has  Ibeen  injured  by  plain- 
tiff's omission  to  perform  stipulations  in  the 
same  contract ) . 

35.  Massachusetts. —  Campbell  v.  Somer- 
ville,  114  Mass.  334;  Bee  Printing  Co.  v. 
Hichborn,  4  Allen  63. 

^Mississippi. —  Jefferson  County  v.  Arrghi, 
51  Miss.  667;  Dunlap  v.  Hand,  26  Miss.  460. 

Missouri. —  Yeats  v.  Ballentine,  56  Mo. 
530;  Heman  v.  Compton  Hill  Imp.  Co.,  58 
Mo.  App.  480;  Linnenkohl  v.  Winkelmeyer, 
54  Mo.  App.  570. 

Neio  York. —  Murden  v.  Priment,  1  Hilt. 
75;  Sickels  v.  Pattison,  14  Wend.  257,  28 
Am.  Dec.  527;  Van  Hovenburgh  v.  Lindsay, 
1  Alb.  L.  J.  123. 

Pennsylvania. — Wright  v.  Cumpsty,  41  Pa. 
St.  102. 

Tennessee. —  Crouch  v.  Miller,  5  Humphr. 
586. 

West  Virginia. —  Natural  Gas  Co.  v. 
Healy,  33  W.  Va.  102,  10  S.  E.  56. 

United  States. —  Michigan  Yacht,  etc.,  Co. 
V.  Busch,  143  Fed.  929,  75  C.  C.  A.  109. 

England. —  Easten  Foster  i\  Butter,  7  East 
479. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §  45. 

36.  Hattin  V.  Chase,  88  Me.  237,  33  Atl. 
989. 

37.  Allen  v.  McKibbin,  5  Mich.  449. 

38.  Alabama. — •Washington  v.  Timberlake, 
74  Ala.  259;  Mayberry  v.  Leech,  58  Ala.  339 
(where,  in  an  action  to  recover  a  balance  of 
account,  recoupment  was  disallowed  for  loss 
incurred  by  plaintiff's  failure  to  obey  instruc- 
tions to  sell  goods  not  included  in  the  cove- 
nant )  ;  Walker  v.  McCoy,  34  Ala.  659 ;  Maul- 
din  V.  Armistead,  14  Ala.  702;  Hatchett  V, 
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action  defendant  came  under  obligation  to  enter  into  the  other  does  not  make 
them  the  same,^^  and  plaintiff  having  failed  to  establish  the  contract  declared  on 
defendant  cannot  recoup  damages  for  breach  of  the  contract  actually  made  and 
alleged  in  the  answer.^" 

(ii)  Application  to  Particular  Contracts.  In  an  action  for  work, 
labor,  and  services,  if  it  appears  that  the  work  was  not  performed  in  a  skilful  and 
workmanlike  manner,  the  amount  of  damages  to  defendant  may  be  recouped/^ 


Gibson,  13  Ala.  587.  See  also  Hembree  v. 
Glover,  93  Ala.  622,  8  So.  660: 

Arkansas. —  White  v.  Reagan,  32  Ark.  281; 
Key  V.  Henson,  17  Ark.  254. 

Connecticut. —  McLean  v.  McLean,  1  Conn. 
397.    See  Starkey  v.  Peters,  18  Conn.  181. 

District  of.  Columbia. —  McGuire  v.  Gerst- 
ley,  26  App.  Cas.  193  [affirmed  in  204  U.  S. 
489,  27  S.  Ct.  332,  51  L.  ed.  581]. 

Georgia. —  Dooley  v.  Gorman,  104  Ga. 
767,  31  S.  E.  203;  Hamilton  v.  Grangers'  L., 
etc.,  Ins.  Co.,  65  Ga.  750;  Mell  v.  Moony,  30 
Ga.  413;  Jester  v.  Bainbridge  State  Bank,  4 
Ga.  App.  469,  61  S.  E.  926;  Gem  Knitting 
Mills  V.  Empire  Printing,  etc.,  Co.,  3  Ga. 
App.  709,  60  S.  E.  365. 

Illinois. —  Keegan  v.  Kinnare,  123  III.  280, 
14  N.  E.  14  (holding  that,  in  an  action  on  a 
bond  on  appeal  from  a  judgment  for  recovery 
of  real  estate,  defendant  could  not  recoup 
damages  accruing  by  the  fact  that  the  sheriff, 
who  executed  the  judgment,  forcibly  deprived 
them  of  the  premises  and  refused  to  allow  him 
to  remove  building  thereon)  ;  Waterman  v. 
Clark,  76  111.  428;  Evans  v.  Hughey,  76  111. 
115  (holding  that,  in  a  suit  to  recover  for 
services  in  selling  land  by  an  agent,  who  had 
neglected  to  record  a  mortgage  until  after 
the  liens  had  attached  to  the  mortgaged 
premises,  which  defendant  was  compelled  to 
pay,  defendant  could  not  recoup  therefor)  ; 
Hubbard  v.  Rogers,  64  111.  434;  Streeter  v. 
Streeter,  43  111.  155;  De  Forrest  v.  Oder,  42 
111.  500;  Stow  V.  Yarwood,  14  111.  424; 
Lloyd  V.  Manufacturers,  etc..  Warehouse  Co., 
102  111.  App.  551;  Barker  v.  Turnbull,  51  111. 
App.  226;  Poppers  v.  Meager,  33  111.  App. 
19  Hartshorn  v.  Kinsman,  16  111.  App.  555. 

Indiana.— Miles  v.  Elkin,  10  Ind.  329; 
Slayback  v.  Jones,  9  Ind.  470. 

Maryland. —  Maryland  Fidelity,  etc.,  Co.  v. 
Haines,  78  Md.  454,  28  Atl.  393,  23  L.  R.  A. 
652;  Simmons  v.  Haas,  56  Md.  153. 

Massachusetts. —  Isenburger  v.  Hotel  Rey- 
nolds Co.,  177  Mass.  455,  59  N.  E.  120; 
Brighton  Five  Cents  Sav.  Bank  v.  Sawyer, 
132  Mass.  185;  Home  Sav.  Bank  v\  Boston, 
131  Mass.  277. 

Michigan. —  Forrest  v.  Johnson,  100  Mich. 
321,  58  N.  W.  1005;  Helwig  v.  Lascowski,  82 
Mich.  619,  46  N.  W.  1033,  10  L.  R.  A.  378; 
Morehouse  v.  Baker,  48  Mich.  335,  12  N.  W. 
170;  Holland  v.  Rea,  48  Mich.  218,  12  N.  W. 
167;  Molby  v.  Johnson,  17  Mich.  382; 
Thompson  v.  Richards,  14  Mich.  172. 

Mississippi. — ^Fowler  v.  Payne,  49  Miss. 
32. 

Missouri. —  Grand  Lodge  of  Masons  v. 
Knox,  20  Mo.  433.  holding  that  recoupment 
18  where  the  defense  is  not  presented  as  a 
matter  of  set-off  arising  on  an  independent 


contract,  but  for  the  purpose  of  reducing 
T)laintiff's  damages,  for  the  reason  that  he 
himself  has  not  complied  with  the  cross  obli- 
gations arising  under  the  same  contract. 

New  Jersey. —  Bozarth  v.  Dudley,  44 
N.  J.  L.  304,  43  Am.  Rep.  373,  holding  that 
in  an  action  on  an  implied  contract  for  ex- 
tras furnished  in  performing  an  express  con- 
tract under  seal,  defendant  cannot  recoup 
damages  arising  from  breach  of  the  express 
contract. 

New  York. —  Pattison  V.  Richards,  22  Barb. 
143;  Deming  v.  Kemp,  4  Sandf.  147;  Sey- 
mour V.  Davis,  2  Sandf.  239;  Cram  v. 
Dresser,  2  Sandf.  120;  Boston  Silk,  etc., 
Mills  V.  Full,  37  How.  Pr.  299;  Bailey  v. 
Martin,  4  Alb.  L.  J.  30;  Batterman  v.  Pierce, 
3  Hill  171. 

Pennsylvania. — ^  Foster  v.  Bell,  2  Miles  399. 

Tennessee. —  Nashville,  etc.,  R.  Co.  v. 
Chumley,  6  Heisk.  325. 

Vermont. —  Davenport  v.  Hubbard,  46  Vt. 
200,  14  Am.  Rep.  620. 

West  Virginia. —  Clark's  Cove  Guano  Co. 
V.  Appling,  33  W.  Va.  470,  10  S.  E.  809; 
Logie  V.  Black,  24  W.  Va.  1. 

Wisconsin. —  Racine  Countv  Bank  v.  Keep, 
13  Wis.  209. 

United  /S'fa/es.— Dietrich  v.  Ely,  63  Fed. 
413,  11  C.  C.  A.  266. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  53. 

On  summary  proceedings  by  a  landlord  to 
recover  possession  of  premises  for  non- 
payment of  rent,  defendant  cannot  recoup 
damages  for  breach  of  covenants  contained  in 
the  lease.    McSloy  v.  Ryan,  27  Mich.  110. 

39.  Knitted  Mattress  Co.  r.  Griggs,  154 
Mass.  5,  27  N.  E.  774. 

40.  Haldeman  v.  Berry,  74  Mich.  424,  42 
N.  W.  57,  holding  that  plaintiff  having  failed 
to  establish  the  contract  declared  on.  defend- 
ant cannot  recoup  his  damages  for  bi-each  of 
the  contract  actually  made  and  alleged  in  the 
answer. 

41.  Alabama. —  Woodrow  r.  Hawvini:'.  105 
Ala.  240,  10  So.  720,  holding  that  wliero  one 
who  has  rendered  services  under  a  special 
contract  sues  therefor  under  a  common 
count,  defendant  may  set  up  the  special  con- 
tract and  recoup  his  proper  damag-os  for 
breach  thereof. 

Arkansas. —  Robinson  /*.  More,  Ki  Ark. 
97. 

7///„o/\9.— Parker  r.  Piatt,  74  111.  430. 

Indiana. —  Manville  r.  IMcCoy.  3  Ind.  148. 

Minnesota. —  Harlan  r.  St.  Paul,  etc..  R. 
Co.,  31  :Minn.  427,  IS  X.  W.  147. 

Ncir  York. —  Harris  r.  Rathbun.  2  Ahb. 
Dec.  326,  2  Keyes  312;  Still  v.  Hall,  20 
Wend.  51. 
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as  may  damages  for  any  other  failure  substantially  to  comply  with  the  contract.^^ 
Thus,  in  an  action  by  a  contractor,  defendant  may  recoup  for  damages  for  delay.^^ 
If,  however,  the  services  are  accepted,  expressly  or  impliedly,  as  a  full  performance 
of  the  contract,  defendant  cannot  recoup  for  improper  performance.*^  Defendant, 
sued  upon  a  contract  of  sale,  may  recoup  for  breach  of  warranty,*^  or  may  defeat 
recovery  by  showing  that  the  articles  were  totally  inadequate  for  the  purpose  for 
which  they  were  furnished,*^  and  a  bailor,  when  sued  upon  the  contract,  may 
recoup  for  plaintiff's  breach  or  improper  performance  of  the  contract.^^ 

b.  Set-Off.  Although  it  has  been  held  under  some  statutes,  particularly  the 
earlier  ones,  that  the  right  of  set-off  is  limited  to  debts  or  demands  growing  out 
of  a  transaction  independent  of  the  contract  sued  on,*^  the  very  general  construc- 
tion of  statutes  of  set-off  now  is  that  the  right  of  set-off  extends  to  all  mutual  debts 
and  demands  between  the  parties,  whether  independent  and  unconnected  with 
plaintiff's  cause  of  action/^  or  springing  from  and  connected  with  the  con- 


Ohio.—  The  Wellsville  v.  Geisse,  3  Ohio  St. 
3385  holding  that  if  a  person,  having  per- 
formed work  under  a  contract  which  is  an  en- 
tirety, brings  his  action  on  a  quantum  meruit 
for  what  work  he  claims  to  have  fully  per- 
formed, he  cannot  cut  olf  defendant's  right 
to  recoup  the  damages  on  the  whole. 

Tennessee. —  Gibson  r.  Carlin,  13  Lea 
440. 

Wisconsin. —  De  Witt  v.  CuUings,  32  Wis. 
298. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §§  45,  46. 

42.  Alabama. — ^  Hunter  v.  Waldron,  7  Ala, 
753. 

Arkansas. —  Ewing  v.  Jansen,  57  Ark.  237, 
21  S.  W.  430. 

Connecticut. — ^  Satchwell  V.  Williams,  40 
Conn.  371. 

Indiana. —  Manville  v.  McCoy,  3  Ind.  148. 

Michigan. —  Iron  Cliffs  Co.  v.  Gingress,  42 
Mich.  30,  3  N.  W.  238 ;  Allen  v.  McKibbin,  5 
Mich.  449. 

Texas. —  Carroll  v.  Welch,  26  Tex.  147; 
Stoddard  v.  Martin,  3  Tex.  App.  Civ.  Cas. 
§  85. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §§  45,  46. 

43.  Galbraith  r.  Architectural  Iron  Works, 
50  111.  App.  247  (holding  that  damages  for 
delay  in  getting  a  building  ready  for  occu- 
pancy, caused  by  the  non-performance  of  a 
building  contract,  may  be  recouped  in  an 
action  for  the  contract  price)  ;  Benner  v. 
Schmidt,  44  111.  App.  304  (holding  that 
where  a  contractor  carries  out  his  contract 
to  furnish  material,  but  not  as  punctually  as 
the  contract  required,  damages  from  the  de- 
lay may  be  recouped  from  the  contract 
price)  ;  Abbott  v.  Gatch,  13  Md.  314,  71  Am. 
Dec.  635  (holding  that  damages  for  not  com- 
pleting a  mill  at  the  time  agreed  may  be  re- 
couped in  an  action  by  the  contractor  for 
payment) . 

Necessary  allegations  in  pleading:  Coun- 
ter-claim in  action  by  architect  see  Builders 
AND  Architects,  6  Cyc.  47.  Eecoupment, 
set-off,  or  counter-claim  in  action  by  builder 
see  Builders  and  Architects,  6  Cyc.  96. 

44.  Ewing  v.  Janson,  57  Ark.  237,  21  S.  W. 
430;  Delbridge,  etc.,  Co.  v.  Patterson,  105 
Mich.  413,  63  N.  W.  436,  holding  that  in  an 
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action  on  a  note  given  by  the  owner  of  a 
building  in  payment  for  materials  furnished 
the  contractor,  in  the  absence  of  any  war- 
ranty exacted  from  plaintiffs  when  the  note 
was  given  or  'other  contract  in  regard  to 
the  materials,  defendant  cannot  recoup  dam- 
ages on  the  ground  that  the  material  fur- 
nished did  not  come  up  to  the  specifications 
in  the  building  contract.  See  also  Harris  v. 
Rathbun,  2  Abb.  Dec.  (N.  Y.)  326,  2  Keyea 
312 

45.  The  Wellsville  v.  Geisse,  3  Ohio  St. 
333. 

46.  Van  Havenburgh  v.  Lindsay,  1  Alb. 
L.  J.  (N.  Y.)  123. 

47.  Phelps  V.  Paris,  39  Vt.  511,  holding 
also  that  where  a  contract  to  pasture  de- 
fendant's sheep  and  cattle  was  an  entire  one, 
defendant  could  not,  in  an  action  to  recover 
the  price  of  the  pasturage,  be  compelled  to 
recoup  his  damages  to  the  sheep  against  the 
cost  of  the  keeping  of  the  sheep,  but  might 
recoup  such  damages  against  the  entire 
amount  due  for  pasturing  both  the  cattle  and 
sheep. 

48.  Avery  v.  Brown,  31  Conn.  398;  Crook- 
shank  V.  Mallory,  2  Greene  (Iowa)  257 
(holding  that  a  set-off  must  be  predicated 
upon  an  independent  demand  which  defend- 
ant has  against  plaintiff,  and  that  damages 
caused  by  reason  of  work  not  having  been 
performed  according  to  contract  cannot  be 
treated  as  such)  ;  Harris  v.  Ogg,  1  J.  J. 
Marsh.  (Ky.)  408  (an  action  to  recover  for 
the  sale  of  tobacco  in  which  defendant  was 
not  allowed  to  set  off  freight  for  carrying 
the  tobacco)  ;  Richardson  v.  Penny,  10  Okla. 
32,  61  Pac.  584. 

49.  Alabama. —  Mooney  v.  Hough,  84  Ala. 
80,  4  So.  19;  Washington  v.  Timberlake, 
74  Ala,  259  (holding  that  a  set-off  may 
be  a  separate  and  independent  demand  not 
connected  with  the  cause  of  action  sued  on, 
if  it  does  not  sound  in  damages  merely)  ; 
Snow  V.  Schomacker  Mfg.  Co.,  69  Ala.  ill, 
44  Am.  Rep.  509  (holding  that,  in  an  action 
for  the  recovery  of  pianos  sold  to  defendant, 
defendant  had  the  right  to  set  off  a  claim 
against  plaintiff,  arising  out  of  the  breach  of 
warranty  of  other  pianos  sold  by  plaintiff  to 
defendant). 

Georgia. —  Nix*!;.  Ellis,  118  Ga.  345,  45 
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tractual  transaction  upon  which  plaintiff's  claim  is  based. Similarly,  in  equity 


S.  E.  404,  98  Am.  St.  Rep.  Ill;  McAllister  v. 
Millhiser,  96  Ga.  474,  23  S.  E.  502  (holding 
that  defendant  sued  on  an  open  account  could 
plead  in  set-oflF  that  he  was  damaged  by 
plaintiff's  wrongful  refusal,  after  demand  to 
return  certain  notes  belonging  to  defendant, 
and  pledged  as  collateral  to  another  debt  due 
plaintiff,  which  was  paid)  ;  Cannon  v.  Camp- 
bell, 69  Ga.  263;  Hamilton  v.  Grangers'  Loan, 
etc.,  Ins.  Co.,  65  Ga.  750;  Zeigler  v.  Scott, 
10  Ga.  389,  54  Am.  Dec.  395  (holding  that 
usury  paid  on  a  former  contract  may  be 
pleaded  as  a  set-off  to  an  existing  debt). 

Illinois. —  East  v.  Crow,  70  111.  91;  Lloyd 
V.  Manufacturers,  etc.,  Co.,  102  111.  App.  551. 
But  see  Freibroth  v.  Miami,  70  111.  523,  hold- 
ing that  defendant  in  a  mechanic's  lien  pro- 
<)eeding,  upon  whose  failure  to  answer  a  de- 
fault has  been  entered  against  him,  has  no 
right  to  set  off  against  his  indebtedness  a 
distinct  unconnected  debt  due  him  from  the 
petitioner.  The  ground  of  the  decision  seems 
to  be,  however,  that  the  set-off  could  not  be 
allowed  because  not  pleaded,  and  not  because 
unconnected  with  petitioner's  demand. 

Kentucky. — Arthurs  v.  Thompson,  97  Ky. 
218,  30  S.  W.  628,  17  Ky.  L.  Rep.  118;  Wake 
V.  Commonwealth  Bank,  2  Dana  394  (hold- 
ing that,  if  a  partial  payment  be  made  upon 
a  note,  which  is  afterward  paid  in  full,  or 
merged  in  a  renewal,  without  deduction  of 
the  partial  payment,  that  may  then  be  con- 
sidered as  so  much  money  had  and  received 
by^  the  payee,  to  the  use  of  the  party  who 
paid  it;  and  he  may  maintain  assumpsit  for 
it,  or  may  plead  it  as  a  set-off  pro  tanto 
against  the  new  note)  ;  Louisville  Bridge  Co. 
V.  Dodd,  85  S.  W.  683,  27  Ky.  L.  Rep.  454. 

Mississippi. —  Wilkinson  v.  Searles,  70 
Miss.  392,  13  So.  470. 

Missouri. —  Ashby  v.  Shaw,  82  Mo.  76, 
holding  that  the  liability  of  a  surety  to  con- 
tribute where  his  cosurety  has  paid  the  debt 
may  be  set  off  in  a  subsequent  action  by  the 
surety  on  a  distinct  debt  against  the  co- 
surety. 

Ts^eiD  Yor/c .— Belden  v.  State,  31  Hun  409 
[affirmed  in  103  N.  Y.  1,  8  N.  E.  363]; 
Owens  V.  Ackerson,  8  How.  Pr.  199;  Colum^ 
bia  Ins.  Co.  v.  Block,  18  Johns.  149. 

Pennsylvania.— Ellmsiker  v.  Franklin  F. 
Ins.  Co.,  6  Watts  &  S.  439;  Thom,as  v.  Shoe- 
maker, 6  Watts  &  S.  179;  Carman  v.  Frank- 
lin F.  Ins.  Co.,  6  Watts  &  S.  155;  Phillips  v. 
Lawrence,  6  Watts  &  S.  150;  Nickle  V.  Bald- 
win, 4  Watts  &  S.  290;  Steigleman  v.  Jef- 
leries,  1  Serg.  &  R.  477.  7  Am.  Dec.  626; 
Wanamaker  v.  Quinn,  27  Pa.  Super.  Ct.  288 ; 
Kelley  v.  Bogue,  1  PMla.  91.  See  also 
Brotherton  v.  Haslet,  5  Serg.  &  R.  334.  But 
see  McQuade  v.  Stewart,  48  Pa.  St.  198; 
Charlton  ?•.  Allegheny  CHy,  1  Grant  208, 
holding  that  in  scire  facias  by  a  city  for 
grading  and  ])aving  a  street  defendant  could 
not  set  off  damages  sustained  bv  him  by 
reason  of  the  grading  of  another'  street  by 
the  city,  the  transactions  being  independent. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  54. 


50.  Arkansas. — •  Crawford  v.  McDonald,  84 
Ark.  415,  106  S.  W.  206. 

Florida. — ^Muller  v.  Ocala  Foundry,  etc., 
Works,  49  Fla.  189,  38  So.  64. 

Illi/nois. —  East  v.  Crow,  70  111.  91;  Davis, 
etc.,  Bldg.,  etc.,  Co.  v.  Moberly,  65  111.  App. 
228. 

Iowa. —  Logan  v.  Tibbott,  4  Greene  389. 

Kansas. —  Barton  v.  National  Land  Co.,  27 
Kan.  634,  holding  that  in  an  action  brought 
after  judgment  in  ejectment  has  been  ren- 
dered against  plaintiff  in  favor  of  defendant, 
for  the  recovery  for  the  value  of  lasting  and 
valuable  improvements  made  b^^  plaintiff  on 
the  land,  defendant  is  entitled  to  plead  by 
way  of  set-off .  the  rental  value  of  the  land 
during  the  time  that  plaintiff  was  in  posses- 
sion thereof. 

Maine. —  Rogers  v.  Humphrev,  39  Me. 
382. 

Michigan. — ^  Jones  v.  Hoffman,  150  Mich. 
129,  113  N.  W.  316. 

Pennsylvania. —  Noble  v.  James,  2  Grant 
278  (holding  that  where  a  plaintiff  is  en- 
titled to  recover  on  a  quantum  meruit  or 
quantum  valehat,  on  a  contract  not  entirely 
performed,  defendant  may  set  off  the  dam- 
ages arising  from  the  non-performance  of  the 
contract,  if  it  be  not  rescinded  by  the  par- 
ties) ;  Carman  v.  Franklin  F.  Ins.  Co.,  6 
Watts  &  S.  155;  Nickle  v.  Baldwin,  4  W^atts 
&  S.  290. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  47. 

This  rule  has  been  applied  in  actions  for 
work,  labor,  and  service  and  materials  fur- 
nished (Alobile,  etc.,  R.  Co.  v.  Clanton,  59 
Ala.  392,  31  Am.  Rep.  15;  Queen  v.  Doolan, 
55  111.  526;  Steinhoff  v.  Centralia  Electric 
Light,  etc.,  Co.,  47  111.  App.  454:  Elliot  v. 
Heath,  14  N.  H.  131;  Stover  v.  Hotel  Co.,  3 
Wkly.  Notes  Cas.  (Pa.)  156;  Smith  r.  U.  S., 
11  Ct.  CI.  707,  holding  that  a  claim  by  a 
contractor  for  extra  work  done  on  a  build- 
ing constructed  under  contract  and  a  claim 
by  the  owner  of  the  building  against  the  con- 
tractor for  the  latter's  omission  to  perforin 
certain  work  as  prescribed  hj  the  contract 
are  proper  subjects  for  set-off.  But  see  Rol- 
lins V.  Walker,  Brayt.  (Vt.)  222),  for  the 
recovery  of  the  price  for  goods  sold  and  de- 
livered (Rogers  v.  Humphrey,  39  JNIe.  382, 
where  defendant  was  allowed  to  set  off  dam- 
ages sustained  by  plaintiff  delivering  less 
than  the  amount  contracted  for  in  actions  by 
contractors;  Yeomons  r.  Parker,  105  ^lich. 
323,  63  N.  W.  316;  Shaw  r.  Badger,  12  Serg. 
&  R.  (Pa.)  275,  holding  that,  in  an  action 
for  the  recovery  of  the  price  of  cattle  sold 
to  defendant,  defendant  may  set  off  the  dam- 
ages sustained  by  him  in  consequence  of 
]daintiff's  failure  to  deliver  a  number  of 
slieep  ])Tirehased  at  the  same  time;  Cooke  r. 
Rliino.  1  Bav  (S.  C.)  16),  and  for  freight 
(Edwards  i\  Todd,  2  Til.  462:  Caldwell  r. 
McElroy.  2  Baxt.  (Tenn.)  266). 

In  an  action  for  goods  sold  at  auctior  for 
cash  defendant  may  set  oil'  a  note  of  ]daiu- 
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a  set-off  is  not  confined  to  matters  arising  out  of  the  contract  or  transaction 
sued  on.'^^ 

e.  Counter-claim —  (i)  Claims  Arising  Out  of  the  Same  Contract  or 
Transaction,  or  Connected  With  the  Subject  of  the  Action  — 
(a)  General  Rules.  Under  the  first  subdivision  of  the  section  of  the  New  York 
code  of  civil  procedure  relating  to  counter-claims,  it  is  provided  that  a  counter- 
claim  must  be  based  upon  a  cause  of  action  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint  as  the  foundation  of  plaintiff's  claim  or  connected 
with  the  subject  of  the  action,^^  and  this  provision  is  found  in  a  majority  of  the 
codes  and  statutes  of  the  other  code  states,  which  upon  examination  are  found  to 
be  based  thereon  or  substantially  similar  thereto ;  and  under  these  sections  it  is 
accordingly  held  that  any  claim  may  be  counter-claimed  which  arose  out  of  the  con- 
tract or  transaction  set  forth  in  the  complaint  as  the  foundation  of  plaintiff's  claim/* 


tiff.  Stettinius  v.  Myer,  22  Fed.  Cas.  No. 
13,385,  4  Cranch  C.  C.  349. 

51.  Central  Appalachian  Co.  v.  Buchanan, 
90  Fed.  454,  33  C.  C.  A.  598. 

52.  N.  Y.  Code  Civ.  Proc.  §  501,  subd.  1. 
And  see  Maders  Lawrence,  49  Hun  (IST.  Y.) 
360,  2  N.  Y.  Suppl.  159;  Corrigan  v.  Ritter, 
15  N.  Y.  Suppl.  163,  21  N.  Y.  Civ.  Proc.  82; 
Littman  v.  Coulter,  7  N.  Y.  Suppl.  1,  23  Abb. 
N.  Cas.  60;  Perry  v.  Foster,  62  How.  Pr. 
(K  Y.)  228. 

In  New  York  municipal  district  courts 
counter-claims  are  limited  to  such  as  may  be 
set  up  under  Code  Civ.  Proc.  §§  501,  502. 
Hagin  v.  Cayuga  Lake  Cement  Co.,  105  N.  Y. 
App.  Div.  269,  93  N.  Y.  Suppl.  428;  Lundine 
V.  Callaghan,  82  N.  Y.  App.  Div.  621,  81 
N.  Y.  Suppl.  1052. 

53.  See  the  codes  and  statutes  of  the  sev- 
eral states.    And  see  the  following  cases: 

Idaho. —  Murphy  v.  Russell,  8  Ida.  151,  67 
Pac.  427. 

Indian  Territory. —  Citizens'  Bank  v.  Carey, 
2  Indian  Terr.  84,  48  S.  W.  1012. 

loioa. —  Richardson  v.  Richardson,  134  Iowa 
242,  111  N.  W.  934;  Ft.  Dodge  First  Nat. 
Bank  v.  O'Connell,  84  Iowa  377,  51  N.  W. 
162,  35  Am..  St.  Rep.  313  (holding  that  under 
Code,  §  2659,  subd.  2,  providing  that  a  cause 
of  action  in  favor  of  defendant  arising  out 
of  the  transaction  connected  with  the  subject 
of  the  action  may  be  pleaded  as  a  counter- 
claim, defendant  in  an  action  on  a  promis- 
sory note  msij  set  up  that  certain  collateral 
security  for  payment  of  the  note,  given  to  the 
holder  of  it,  has  been  lost  by  the  negligence 
of  the  latter)  ;  Bullard  v.  Harkness,  83  Iowa 
373,  49  N.  W.  855;  Revere  F.  Ins.  Co.  v. 
Chamberlin,  56  Iowa  508,  8  N.  W.  338,  9 
N.  W.  386 ;  Exline  v.  Lowery,  46  Iowa  556. 

Nebraska. —  Fonts  V.  Mann,  15  Nebr  172, 
18  N.  W.  64. 

Nevada. —  Foulks  v.  Rhodes,  12  Nev. 
225. 

North  Carolina. —  Lee  v.  Eure,  93  N.  C.  5. 
Utah.— Dunham  v.  Travis,  25  Utah  65,  69 
Pac.  468. 

Wisconsin. —  Telulah  Paper  Co.  v.  Patten 
Paper  Co.,  132  Wis.  425,  112  N.  W.  522; 
Aultman  Co.  v.  McDonough,  110  Wis.  263,  85 
N.  W.  980;  Scott  V.  Menasha,  84  Wis.  73, 
54  N.  W.  263. 
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United  States. —  Baer  v.  Sleicher,  153  Fed. 
129,  82  C.  C.  A.  281,  under  an  Ohio  statute. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  49. 

54.  California. —  Stoddard  v.  Treadwell,  26 
Cal.  294  (holding  that  where  a  merchant  em- 
ploys a  manager  at  a  stated  salary,  and  the 
latter  brings  an  action  on  the  contract  for 
wages,  defendant  may,  on  the  trial,  introduce 
evidence  of  a  loss  of  his  profits,  and  diminu- 
tion of  his  business,  caused  by  the  manager's 
neglect,  under  an  answer  setting  up  a  coun- 
ter-claim for  damages  growing  out  of  the 
neglect  of  such  manager  to  attend  to  the 
business)  ;  Mixer  v.  Mixer,  2  Cal.  App.  227, 
83  Pac.  273. 

Connecticut. —  Boothe  v.  Armstrong,  80 
Conn.  218,  67  Atl.  484. 

Idaho.— Muriphj  v.  Russell,  8  Ida.  151,  67 
Pac.  427. 

Indiana. —  Hinkle  v.  Margerum,  50  Ind.  240 
(where  the  answer  alleged  facts  arising  out 
of  or  connected  with  tlie  cause  of  action,  as 
the  foundation  of  the  claim  against  plaintiff 
to  enjoin  the  collection  of  the  notes  sued  on 
and  prayed  for  that  relief)  ;  Mooney  v. 
Musser,  34  Ind.  373 ;  Kisler  v.  Tinder,  29  Ind. 
270  (holding  that  in  an  action  for  labor  an 
answer  setting  up  that  it  was  done  in  part 
performance  of  a  special  contract  contained 
in  a  lease  by  plaintiff  in  several  specified 
particulars,  wherefore  defendant  claims  dam- 
ages, is  a  good  counter-claim)  ;  Excelsior 
Clav  Works  r.  De  Camp.  40  Ind.  App.  26.  "80 
N.  E.  981;  Brower  v.  Nellis,  6  Ind.  App.  323, 
33  N.  E.  672  (where,  in  an  action  on  a  judg- 
ment entered  against  defendants  for  the  price 
of  certain  cultivators  furnished  them  by 
plaintiffs,  defendants  set  up  as  defense  a 
breach  of  the  warranty  made  at  the  time  of 
sale)  ;  Cummings  v.  Pence,  1  Ind.  App.  317, 
27  N.  E.  631. 

Kansas. —  Venable  v.  Dutch,  37  Kan.  515, 
15  Pac.  520,  1  Am.  St.  Rep.  260. 

Kentucky. —  'E^Goii  v.  White,  10  Bush  169 
(holding  that  in  an  action  on  a  quantum, 
meruit  for  the  recovery  for  work  done  and 
materials  furnished,  defendant  may  plead  by 
way  of  counter-claim  damages  sustained  by 
reason  of  defective  materials  furnished  and 
inferior  work  done)  ;  Tinsley  v.  Tinsley,  15 
B.  Mon.  454  (holding  that  in  an  action  on  an 
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or  any  claim  which  is  connected  with  the  subject  of  the  plaintiff's  cause  of 


injunction  bond  given  defendant  to  stay 
execution  of  a  writ  of  restitution  defendant 
may  counter-claim  damages  sustained  by 
reason  of  plaintiff's  interference  with  de- 
fendant's possession)  ;  Linn  v.  Hagan,  92 
S.  W.  11,  28  Kv.  L.  Rep.  1292;  Garvey 
V.  Crouch,  10  Ky.  L.  Rep.  937  (holding 
that  in  an  action  for  the  recovery  of  an 
alleged  balance  due  to  plaintilf,  growing 
out  of  a  consignment  and  sale  of  defend- 
ant's tobacco,  any  matter  that  arose  out  of 
that  transaction  was  a  proper  subject  of 
counter-claim ) . 

Minnesota. —  King  v.  Coe  Commission  Co., 
93  Minn.  52,  100  N.  W.  667. 

Missouri. —  Dougherty  v.  Stamps,  43  Mo. 
243  (where,  in  an  action  on  a  note  by  the 
payee  thereof,  the  answer  was  that  defendant 
had  sustained  damages  by  reason  of  plaintiff's 
breach  of  contract  in  the  sale  of  land,  in 
consideration  of  which  the  note  sued  on  was 
given,  and  defendant  prayed  that  the  note 
should  be  canceled)  ;  Johnston  v.  O'Shea,  118 
Mo.  App.  287,  94  S.  W.  783. 

NeiD  York.—  Taylor  v.  New  York,  83  N.  Y. 
625;  Vandervort  "v.  Mink,  113  N.  Y.  App. 
Div.  601,  98  N.  Y.  Suppl.  772;  Numan  v. 
Wolf,  73  N.  Y.  App.  Div.  38,  76  N.  Y.  Suppl. 
371;  Savage  v.  Buffalo,  50  N.  Y.  App.  Div. 
136,  63  N.  Y.  Suppl.  941 ;  Smith  v.  Rowe,  49 
N.  Y.  App.  Div.  582,  64  N.  Y.  Suppl.  389; 
Cottle  V.  New  York,  etc.,  R.  Co.,  27  N.  Y. 
App.  Div.  604,  50  N.  Y.  Suppl.  1008;  Maders 
V.  Lawrence,  49  Hun  360,  2  N.  Y.  Suppl.  159; 
Baker  r.  Connell,  1  Daly  469  (holding  that 
in  an  action  to  recover  liquidated  damages 
fixed  in  an  agreement  conveying  the  good- 
will of  a  business,  for  a  breach  thereof,  de- 
fendant may  counter-claim  for  a  portion  of 
the  consideration  expressed  in  the  considera- 
tion which  has  not  been  paid,  such  matters 
arising  out  of  the  cause  sued  on)  ;  Green- 
wich Warehouse  Co.  v.  Maxfield,  8  Misc.  308, 
28  N.  Y.  Suppl.  732  (holding  that  in  an 
action  for  storage  charges  defendant  may 
counter-claim  damages  to  the  goods  caused 
by  improper  storage)  ;  Van  Horn  v.  New 
York  Pie  Baking  Co.,  110  N.  Y.  Suppl.  964; 
HutkofT  V.  Lauckhardt,  101  N.  Y.  Suppl.  12; 
Corrigan  v.  Ritter,  15  N.  Y.  Suppl.  163,  21 
N.  Y.  Civ.  Proc.  82;  Barnes  v.  Gilmore,  6 
N.  Y.  Civ.  Proc.  286  (where,  in  a  suit  to  set 
aside  a  deed  of  real  property  and  a  contract 
to  reconvey,  a  claim  for  rents  alleged  to  be 
due  defendant  from  plaintiff  for  use  of  a  part 
of  the  premises  during  a  part  of  the  period 
defendant  held  under  the  deed  was  held  to 
be  properly  pleaded  as  a  counter-claim)  ; 
Harris  v.  Curet,  9  Abb.  Pr.  N.  S.  199  (where, 
in  an  action  ex  contractu  against  a  licensed 
innkeeper  for  loss  of  plaintiff's  goods  while 
a  guest,  defendant  was  allowed  to  counter- 
claim plaintiff's  indebtedness  to  him  for 
board )  ;  New  York  v.  Wood,  4  Abb.  Pr.  N.  S. 
332;  Perry  r.  Foster,  62  How.  Pr.  228  (where 
in  an  action  by  a  cestui  que  trust  under  a 
bill  in  which  plaintiff  praved  for  the  income 
from  a  trust  fund,  for  an  accounting,  and 
for  the  trustee's  removal,  defendant  was  ^,1- 


lowed  to  counter-claim  payments  to  plaintiff 
under  a  mistaken  interpretation  of  the  will ) . 

'North  Carolina. —  Wilson  v.  Hughes,  94 
N.  C.  182,  where  in  an  action  for  the  specific 
recovery  of  a  horse  defendant  was  allowed 
to  counter-claim  damages  sustained  by  reason, 
of  a  false  warranty  of  the  horse. 

South  Carolina. —  Co-operative  Pub.  Co.  r. 
Walker,  61  S.  C.  315,  39  S.  E.  525;  Haygood 
r.  Boney,  43  S.  C.  63,  20  S.  E.  803,  where  in 
an  action  for  balance  due  for  work,  labor,  and 
service  defendant  was  allowed  to  counter- 
claim for  the  negligent  and  cruel  killing  of 
stock, 

Texas. —  Bateman  v.  Hipp,  (Civ.  App.  1908) 
111  S.  W.  971;  Scott-y.  Mexican  Nat.  R.  Co., 
(App.  1902)  18  S.  W.  137. 

Washington. —  Gray  v.  Granger,  48  Wash. 
442,  93  Pac.  912;  Niver  v.  Nash,  7  Wash. 
558,  35  Pac.  380,  where  in  an  action  by  an 
architect  for  his  plans  and  his  services  as 
superintendent,  defendant  was  allowed  to 
counter-claim  damages  sustained  for  defects 
in  the  plans. 

Wisconsin. —  Aultman  Co.  v.  McDonough, 
110  Wis.  263,  85  N.  W.  980;  Scott  v.  Me- 
nasha,  84  Wis.  73,  54  N.  W.  263,  allowing 
in  an  action  on  interest  coupons  a  counter- 
claim attacking  both  the  bonds  and  coupons 
on  the  ground  of  fraud  and  want  of  considera- 
tion in  their  issuance. 

United  States. —  Baer  v.  Sleicher,  153  Fed. 
129,  82  C.  C.  A.  281  (under  an  Ohio  statute)  ; 
California  Canneries  Co.  v.  Pacific  Sheet 
Metal  Co.,  144  Fed.  886  [affirmed  in  164  Fed. 
978,  980]. 

Canada. — Dauphin  r.  Starke  Cooperage  Co., 
7  Quebec  Pr.  454. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §§  49,  50. 

Where  the  whole  matter  arises  out  of  one 
connected  series  of  transactions  the  counter- 
claim is  allowable.  Harlock  r.  Le  Baron,  1 
N.  Y.  Civ.  Proc.  168  (where,  in  an  action 
to  recover  for  professional  services  rendered 
by  an  attorney-at-law  in  certain  cases,  defend- 
ant was  allowed  to  counter-claim  for  loss 
arising  from  bad,  illegal,  and  foolish  advice 
of  the  attorney  in  other  cases.  This  case  was 
decided  upon  the  theory  that  the  entire  em- 
ployment of  the  attorney  in  all  the  cases  was 
the  transaction  sued  on,  and  carries  the  doc- 
trine further  than  the  large  majority  of 
cases)  ;  Roots  v.  Nye,  2  Handv  (Ohio)  229, 
12  Ohio  Dec.  (Reprint)  417  ^ holding  that 
where  dealings  between  merchants  have  been 
continuous  over  a  series  of  years,  defendant 
may,  in  an  action  on  an  account  for  the  deal- 
ings for  one  year,  counter-claim  a  sluivtap-e  in 
weights  in  a  previous  year  in  ignorance  of 
which  settlement  for  the  precedino-  year  was 
made)  :  Hunter  r.  Stark.  17  Ont.^  Pr.  47. 

A  prayer  b^^  defendant  for  specific  perform- 
ance of  the  contract  sued  on  is  an  available 
counter-claim  under  N.  Y.  Code  Civ.  Proc. 
§  501,  subd.  1.  ]\roser  Cochrane.  107  N.  Y. 
35.  13  N.  E.  442;  Bloomirarden  r.  Hoffmann. 
116  N.  Y.  App.  Div.  710,  102  N.  Y.  Suppl. 
20;  Moser  r.  Cochrane.  13  Daly  (N.  Y.)  159 
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action,^^  and  the  rule  is  very  generally  held  in  the  cases  to  be  equally  applicable, 


laprmed  in  107  N.  Y.  35,  13  N.  E.  442], 
holding  that  where  plaintiff  sought  to  recover 
money  paid  to  defendant  on  a  contract  for 
the  purchase  of  real  estate,  defendant  might 
counter-claim  matters  tending  to  show  that 
plaintiff  ought  not  to  recover,  but  ought  to 
be  compelled  to  perform  his  contract. 

The  fact  that  plaintiff  alleges  no  facts  to 
show  that  the  counter-claim  arose  out  of 
the  same  transaction  does  not  prevent  de- 
fendant from  setting  out  the  entire  transac- 
tion, and  thus  showing  the  relation  of  his 
claim  thereto.  Story,  etc.,  Co.  v.  Story,  100 
Cai.  30,  34  Pac.  671. 

In  an  action  to  set  aside  a  fraudulent  con- 
veyance of  land,  defendant  may  plead  title 
in  himself  by  way  of  counter-claim  and  ask 
that  the  same  be  quieted  as  against  plaintiff' 
and  demand  judgment  for  damages.  Tabor 
V,  Mackkee,  58  Ind.  290;  Grimes  v.  Duzan, 
32  Ind.  361. 

Counter-claim  disallowed  as  not  arising  out 
of  the  same  contract  or  transaction. —  Bloom 
V.  Lehman,  27  Ark.  489;  James  v.  Center,  53 
Cal.  31;  Moyle  v.  Porter,  51  Cal.  639;  Schus- 
ter V.  Thompson,  6  Dak.  10,  50  N.  W.  125; 
Miller  v.  Roberts,  106  Ind.  63,  5  N.  E.  707; 
Thompson  v.  Toohey,  71  Ind.  296;  McMahan 
V.  Spinning,  51  Ind.  187  (holding  that  to  an 
action  for  work  and  labor  and  materials,  an 
answer  claiming  damages  for  a  failure  to 
abide  by  an  award  of  arbitrators,  to  whom 
the  matter  of  difference  had  been  submitted, 
is  not  matter  arising  out  of  or  connected 
with  the  cause  of  action,  and  therefore  is  not 
good  as  a  counter-claim)  ;  Rennebaum  v.  At- 
kinson, 103  Kv.  555,  45  S.  W.  874,  20  Ky. 
L.  Rep.  254;  Nolle  v.  Thompson,  3  Mete.  (Ky.) 
121;  Allen  v.  Hodge,  106  S.  W.  255,  32  Ky. 
L.  Rep.  509;  McLane  v.  Kelly,  72  Minn.  395, 
75  N.  W.  601;  Schmidt  v.  Bickenback,  29 
Minn.  122,  12  N.  W.  349;  Mayerus  v.  Hor- 
scheid,  11  Minn.  243;  'Osmers  v.  Furey,  32 
Mont.  581,  81  Pac.  345;  Uvalde  Asphalt  Pav- 
ing Co.  V.  Morgan  Contracting  Co.,  120  N.  Y. 
App.  Div.  498,  104  N.  Y.  Suppl.  1118;  Lilien- 
thal  V.  George  Bechtel  Brewing  Co.,  118  N.  Y. 
App.  Div.  205,  102  N.  Y.  Suppl.  1051;  Story 
V.  Richardson,  91  .N.  Y.  App.  Div.  381,  86 
N.  Y.  Suppl.  843  [affirmed  in  181  K  Y.  584, 
74  N".  E.  1124]  ;  Burnett  v.  Burnett,  86  K  Y. 
App.  Div.  386,  83  N.  Y.  Suppl.  760 ;  Marshall 
V.  Friend,  66  N.  Y.  App.  Div.  624,  73  IST.  Y. 
Suppl.  1140  [affirming  35  Misc.  101,  71  N.  Y. 
Suppl.  221];  Suffden  Magnolia  Metal  Co., 
58  N".  Y.  App.  Div.  236,  68  iSF.  Y.  Suppl.  809 
[affirmed  in  171  N.  Y.  697,  64  N".  E.  1126]; 
Smith  V.  Hilton,  50  Hun  (N.  Y.)  236,  2 
N.  Y.  Suppl.  820;  Burns  v.  Kevins,  27  Barb. 
(IST.  Y.)  493;  Moore  v.  Trimmer,  1  Silv.  Sup. 
{N.  Y.)  171,  6  N.  Y.  Suppl.  430,  17  N.  Y. 
Civ.  Proc.  99  (disallowing,  in  an  action  by 
an  overseer  of  the  poor  for  a  statutory  pen- 
alty for  illegally  selling  liquor,  a  counter- 
claim alleging  that  plaintiff  owes  defendant 
money  advanced  to  him  officially,  under  a 
promise  to  refund  it  if  he  should  sue  defend- 
ant for  such  a  penaltv)  ;  Thorp  v.  Philbin, 
15  Daly  (K  Y.)   155,'' 3  N.  Y.  Suppl.  939; 
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Romaine  v.  Brewster,  10  Misc.  120,  30  N.  T. 
Supph  948,  24  N.  Y.  Civ.  Proc.  121  (holding 
that,  in  an  action  for  suit,  a  counter-claim 
for  damages  resulting  from  constructive  evic- 
tion by  reason  of  the  untenantable  condition 
of  the  premises,  without  alleging  a  covenant 
in  the  lease  for  quiet  enjoyment,  states  a 
cause  of  action  not  arising  out  of  the  same 
transaction)  ;  Biershenk  v.  Stokes,  18  N".  Y. 
Suppl.  854  (where  -in  an  action  for  work  and 
labor  a  counter-claim  for  the  expenses  of  re- 
moving a  lien  filed  by  plaintiff,  and  preparing 
for  an  anticipated  action  to  enforce  the  lien, 
was  disallowed)  ;  Griffin  v.  Thomas,  128  N.  C. 
310,  38  S.  E.  903;  Davison  v.  West  Oxford 
Land  Co.,  121  K  C.  146,  28  S.  E.  266; 
Byerlv  v.  Humphrey,  95  N".  C.  151;  Smead 
V,  Chrisfield,  1  Disn.  (Ohio)  18,  12  Ohio  Dec. 
(Reprint)  460;  Roots  v.  Nve,  2  Handy 
(Ohio)  229,  12  Ohio  Dec.  (Reprint)  417; 
Evens  v.  Hall,  1  Handy  (Ohio)  434,  12  Ohio 
Dec.  (Reprint)  222;  Marthens  v.  Dudley,  7 
Ohio  Dec.  (Reprint)  215,  1  Cine.  L.  Bui.  302; 
Allison  V.  Shinner,  7  Okla.  272,  54  Pac.  471; 
Ex  p.  Carolina  Nat.  Bank,  18  S.  C.  289; 
Couch  V.  Parker,  1  Tex.  App.  Civ.  Cas. 
§  436;  Stolze  V.  Torrison,  118  Wis.  315,  95 
N.  W.  114;  Sprout  v.  Crowley,  30  Wis.  187; 
Rickard  v.  Kohl,  22  Wis.  506;  California 
Canneries  Co.  v.  Pacific  Sheet  Metal  Co.,  144 
Fed.  886  [affirmed  in  164  Fed.  978,  980]. 

A  cause  of  action  arising  out  of  the  modifi- 
cation of  the  contract  sued  on  by  plaintiff 
is  within  Mills  Annot.  Code  Colo.  §  57, 
subd.  1,  providing  that  a  counter-claim  may 
be  on  a  cause  of  action  arising  out  of  the 
transaction  set  forth  in  the  complaint.  Ban- 
nerot  v.  McClure,  39  Colo.  472,  90  Pac.  70,  12 
L.  R.  A.  N.  S.  126. 

55.  Arkansas. —  Dale  v.  Hall,  64  Ark.  221, 
41  S.  W.  761,  holding  that  where  plaintiff, 
on  purchase  of  a  half  interest  in  land,  al- 
lowed defendant,  who  owned  the  other  half 
interest,  to  continue  to  collect  his  rents  for 
the  benefit  of  both;  in  an  action  for  plain- 
tiff's share  of  the  rents  collected,  a  claim  by 
defendant  for  damages  because  plaintiff  had 
driven  off  the  tenants  and  thereby  deprived 
defendants  of  rents  that  would  otherwise  have 
accrued,  was  sufficiently  connected  with  the 
subject  of  the  action  to  be  a  pr-oper  counter- 
claim. 

Idaho.—  Miller  v.  Hunt,  6  Ida.  523,  57  Pac. 
315,  holding  that  in  an  action  by  the  mort- 
gagee to  foreclose  his  mortgage  a  mortgagor's 
counter-claim  for  purchase-money  due  him 
from  the  mortgagee  on  bargain  and  sale  of 
realty  is  not  subject  to  the  objection  that 
there  is  no  connection  between  the  subject- 
matter  set  out  in  plaintiff's  complaint  and 
the  counter-claim. 

lotua. —  Sigler  v.  Hidy,  56  Iowa  504,  9 
N.  W.  374,  holding  that  in  an  action  on  a 
note  a  defendant  may,  by  counter-claim,  at- 
tack the  validity  of  the  note,  and  pray  posses- 
sion thereof;  that  being  a  "cause  connected 
with  the  subject  of  the  action,"  within  Code, 
§  2659. 

Kentucky. —  Fox  v,  Pedigo,  40  S.  W.  249, 
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whether  such  claim  be  in  contract  or  tort;^^  and  a  demand  which  is  connected 
with  the  subject  of  the  action  can  be  counter-claimed,  although,  based  upon  a 
different  stipulation  from  the  one  sued  upon;"  but  claims  which  neither  arise 


19  Ky.  L.  Rep.  271  (holding  that  in  an  action 
to  recover  purchase-money  paid  at  defendant's 
request  for  horses  purchased  by  him,  alleged 
damages  by  reason  of  breach  of  warranty  of 
soundness  of  horses  sold  by  plaintiff  to  de- 
fendant was  properly  pleaded  as  a  counter- 
claim) ;  Ford  Lumber,  etc.,  Co.  v.  McQueen., 
14  Ky.  L.  Rep.  521  (where  in  an  action  for 
the  recovery  of  possession  of  logs  lodged  on 
defendant's  land,  defendant  was  allowed  to 
counter-claim  the  damages  sustained  by  rea- 
son of  the  logs  lodging  on  his  land). 

Miwneso/a.— Hackett  v.  Karrne,  98  Minn. 
240,  107  N.  W.  1131;  Lahiff  v.  Hennepin 
County  Catholic  Bldg.,  etc.,  Assoc.,  61  Minn. 
226,  63  N.  W.  493,  an  action  to  reform  a 
mortgage  for  mutual  mistake  in  which  an 
answer  admitting  the  mistake,  and  alleging 
default  in  payment  of  the  mortgage,  and 
praying  for  foreclosure,  was  held  to  consti- 
tute a  good  counter-claim. 

Montana, —  Osmers  v.  Furey,  32  Mont.  581, 
81  Pac.  345;  Davis  v.  Davis,  9  Mont.  267,  23 
Pac.  715. 

'Nehraslca. —  Sheibley  v.  Dixon  County,  61 
Nebr.  409,  85  N.  W.  399. 

'New  York. — -Numan  v.  Wolf,  73  N.  Y. 
App.  Div.  38,  76  N.  Y.  Suppl.  371;  Grantier 
V.  Austin,  66  Hun  157,  20  N.  Y.  Suppl.  968 ; 
Maders  v.  Lawrence,  49  Hun  360,  2  N.  Y. 
Suppl.  159;  Grange  v.  Gilbert,  44  Hun  9 
{modifying  10  N.  Y.  Civ.  Proc.  98]  (holding 
that  where  plaintiff  sued  to  have  defendant 
enjoined  from  diverting  water,  defendant 
might  counter-claim  plaintiff's  improper  in- 
terference with  the  water,  but  not  that  plain- 
tiff wrongfully  stored  logs  in  the  river  bed)  ; 
Benton  v.  Moore,  42  Misc.  660,  87  N.  Y. 
Suppl.  717;  Powell  v.  Linde  Co.,  29  Misc. 
419,  60  ISr.  Y.  Suppl.  1044  ^reversed  on  other 
grounds  in  49  N.  Y.  App.  Div.  286,  64  N.  Y. 
Suppl.  153] ;  De  Forest  v.  Andrews,  27  Misc. 
145,  58  N.  Y.  SuppL  358. 

North  Carolina. —  General  Electric  Co.  v. 
Williams,  123  N.  C.  51,  31  S.  E.  288. 

Washington. —  Reynolds  v.  Dickson,  48 
Wash.  407,  93  Pac.  910;  Peters  v.  Lewis,  33 
Wash.  .617,  74  Pac.  815;  Snohomish  First 
Nat.  Bank  v.  Parker,  28  Wash.  234,  68  Pac. 
756,  92  Am.  St.  Rep.  828. 

Wisconsin.— -Telulah  Paper  Co.  v.  Patten 
Paper  Co.,  132  Wis.  425,  112  N".  W.  522; 
Aultman  Co.  v.  McDonough,  110  Wis.  263, 
85  N.  W.  980;  Jarvis  v.  Peck,  19  Wis.  74, 
holding  that  in  an  action  to  quiet  title  by 
one  claiming  under  a  tax  deed  defendant  may 
counter-claim  alleging  title  under  another  tax 
deed. 

United  States.— Bs^er  v.  Sleicher,  153  Fed. 
129,  82  C.  C.  A.  281,  under  an  Ohio  statute. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §§  49,  50. 

Counter-claims  disallowed  as  not  connected 
with  the  subject  of  the  action.— Daniel  v. 
Gordy,  84  Ark.  218,  105  S.  W.  256;  Carpen- 
ter V.  Hewel,  67  Cal.  589,  8  Pac.  314;  James 
V.  Center,  53  Cal.  31;  Moyle  v.  Porter,  51 


Cal.  639;  Schuster  v.  Thompson,  6  Dak.  10, 
50  N.  W.  125 ;  Miller  v.  Roberts,  106  Ind.  63, 
5  N.  E.  707;  Novak  v.  Novak,  (Iowa  1907) 
111  N.  W.  10;  Cripps  V.  Buffington,  (Iowa 
1906)  108  N.  W.  231;  Kansas  Loan,  etc.,  Co. 
V.  Hutto,  48  Kan.  166,  29  Pac.  558  (disal- 
lowing, in  an  action  to  recover  damages  for 
the  removal  of  a  house  from  real  estate  upon 
which  plaintiff  claimed  a  mortgage,  a  coun- 
ter-claim alleging  that  defendant  had  been 
prevented  from  making  a  loan  by  reason  of 
the  bringing  of  such  action,  and  had  been 
thereby  damaged)  ;  Wells  v.  Boyd,  1  Duv. 
(Ky.)  366;  Nolle  r.  Thompson,  3  Mete.  (Kv.) 
121;  Allen  v.  Hodge,  106  S.  W.  255,  32  Ky. 
L.  Rep.  509;  McLane  v.  Kelly,  72  Minn.  395, 
75  N.  W.  601;  Schmidt  v.  Bickenbach,  29 
Minn.  122,  12  N.  W.  349;  Mayerus  v.  Hos- 
cheid,  11  Minn.  243;  IJlingworth  v.  Green- 
leaf,  11  Minn.  235;  Leyser  v.  Rindskopf,  3 
N.  M.  233,  5  Pac.  540  (holding  that  in  an 
action  for  the  price  of  goods  sold  defendant 
cannot  counter-claim  damages  for  an  attach- 
ment wrongly  sued  out  on  the  same  cause  of 
action,  as  such  damages  are  not  connected 
with  the  subject  of  the  action)  ;  Uvalde  As- 
phalt Paving  Co.  v.  Morgan  Contracting  Co., 
120  N.  Y.  App.  Div.  408,  104  N.  Y.  SuppL 
1118;  Story  v.  Richardson,  91  N.  Y.  App. 
Div.  381,  86  N.  Y.  Suppl.  843  [affirmed  in 
181  N.  Y.  584,  74  N.  E.  1126]  ;  Burnett  v. 
Burnett,  86  N.  Y.  App.  Div.  386,  83  N.  Y. 
Suppl.  760;  Sugden  v.  Magnolia  Metal  Co., 
58  N.  Y,  App.  Div.  236,  68  N.  Y.  Suppl.  809 
[affirmed  in  171  N.  Y.  697,  64  N.  E.  1126] ; 
Smith  V.  Hilton,  50  Hun  (N.  Y.)  236,  2 
N.  Y.  Suppl.  820;  Burns  v.  Nevins,  27  Barb. 
(N.  Y.)  493;  Thorp  v.  Philbin,  15  Daly 
(N.  Y.)  155,  3  N.  Y.  Suppl.  939;  Biershenk 
V.  Stokes,  18  N.  Y.  Suppl.  854;  Byerly  v. 
Hum.phrey,  95  N.  C.  151 ;  Dove  v.  Hay  den,  5 
Oreg.  500;  Gage  v.  Hunter,  43  Tex.  Civ.  App. 
241,  94  S.  W.  1104;  Stolze  v.  Torrison,  118 
Wis.  315,  95  N.  W.  114;  Barber  v.  Blaiberg, 
19  Ch.  D.  473,  51  L.  J.  Ch.  509,  46  L.  T. 
Rep.  N.  S.  52.  30  Wkly.  Rep.  362;  Harris  r. 
Gamble,  6  Ch.  D.  748,  46  L.  J.  Ch.  768; 
Padwick  v.  Scott,  2  Ch.  D.  736,  45  L.  J.  Ch. 
350,  24  Wklv.  Rep.  723;  Naylor  v.  Farrer. 
26  Wkly.  Rep.  809. 

56.  Lee  v.  Eure,  93  N.  C.  5;  Northwestern 
Port  Huron  Co.  v.  Iverson,  (S.  D.  1908)  117 
N.  W.  372. 

Counter-claiming  damages  from  torts  see 

infra,  VI,  J,  3. 

57.  Louisville,  etc.,  R.  Co.  v.  Thcjirson,  18 
B.  Mon.  (Ky.)  735;  Atwater  v.  ??nenck,  9 
Wis.  160. 

Where  an  agreement  is  not  canceled  by  a 
second  agreement  in  regard  to  the  same  siib- 
ject-matter,  but  was  incorporated  in  and  be- 
came part  of  it,  any  damages  accruing  to  the 
promisor  in  the  latter  agreement  might  be 
recovered  as  a  counter-claim  in  an  action  by 
the  promisee.  Dempsey  r.  Moeslein.  16  N.  Y. 
SuppL  849.  But  the  rule  is  otherwise,  where 
the  second  agreemont  takes  tlio  place  of  the 
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out  of  the  contract  or  transaction  set  forth  in  the  complaint  as  the  founda- 
tion of  plaintiff's  claim,  nor  are  connected  with  the  subject  of  the  action,  cannot 
be  counter-claimed  under  these  sections.^^  Subject  to  these  limitations  a  counter- 
claim includes  nearly  every  kind  of  cross  demand  existing  in  favor  of  defend- 
ant and  against  plaintiff  in  the  same  right,  whether  legal  or  equitable. 

(b)  Transaction^^  Defined.  A  transaction  is  defined  as  the  act  of  transacting 
or  conducting  any  business,  negotiation,  management,  or  proceeding,®^  and  as 
relating  to  counter-claim  is  construed  according  to  the  natural  and  ordinary  signifi- 


first.  Griswold  v.  Pieratt,  110  Cal.  259,  42 
Pac.  820  (holding  that  an  existing  contract, 
superseding  one  previously  made,  cannot,  in 
an  action  on  the  original  contract,  be  pleaded 
as  a  counter-claim,  under  Code  Civ.  Proc. 
§  438,  subd.  1,  allowing  a  cause  of  action 
"  arising  out  of  the  transaction "  on  which 
plaintiff  bases  his  action,  or  connected 
with  the  subject  of  the  action,  to  be  so 
pleaded,  but  that  such  contract  might  be  set 
up  under  subd.  2,  allowing  a  counter-claim 
on  any  other  contract)  ;  Corrigan  v.  Ritter, 
15  N.  Y.  Suppl.  163,  21  N.  Y.  Civ.  Proc. 
82. 

58.  Arizona. —  Greene  v.  Hereford,  (1908) 
95  Pac.  105, 

Arkansas. —  Mitchell  v.  Moore,  (1908)  112 
S.  W.  216;  Hoover  v.  Binkley,  (1899)  51 
S.  W.  73:  Hays  v.  McLain,  66  Ark.  400,  50 
S.  W.  1006. 

California. —  Yorba  v.  Ward,  109  Cal.  107, 
38  Pac.  48,  41  Pac.  793. 

Dakota. —  Schuster  v.  Thompson,  6  Dak. 
10,  50  N.  W.  125. 

Georgia. —  Barnes  v.  Moore,  63  Ga.  164. 

Indiana. — Harris  v.  Randolph  County  Bank, 
157  Ind.  120,  60  N.  E.  1025. 

Kentucky. —  Arthurs  v.  Thompson,  97  Ky. 
218,  30  S.  W.  628,  17  Ky.  L.  Rep.  118;  Nolle 
V.  Thompson,  3  Mete.  121  (holding  that  where 
defendant  in  an  action  on  a  note,  and  against 
whom  an  attachment  had  issued  and  was 
still  in  force,  filed  a  petition  and  set  up  a 
counter-claim  in  his  answer,  alleging  such 
attachment  to  be  malicious,  and  claiming 
damages  for  the  same,  and  alleging  plaintiff 
to  be  a  non-resident  and  not  to  have  any 
property  in  the  sta.te  save  this  note,  out  of 
which  such  damages  could  be  reimbursed, 
this  could  not  be.  entertained  as  a  counter- 
claim, since  it  did  not  arise  out  of  the 
original  contract,  nor  have  its  foundation  or 
subject  in  plaintiff's  claim,  as  required  by 
Civ.  Code,  §  126)  ;  Allen  v.  Hodge,  106  S.  W. 
255,  32  Ky.  L.  Rep.  509;  Duff  i\  Bailey,  96 
S.  W.  577,  29  Ky.  L.  Rep.  919. 

Minnesota,. —  McLane  v.  Kelly,  72  Minn. 
395,  75  N.  W.  601:  Mayerus  v.  Hoscheid,  11 
Minn.  243. 

Montana. —  Osmers  v.  Furey,  32  Mont.  581, 
81  Pac.  345. 

iSlew  York. —  Story  v,  Richardson,  91  N.  Y. 
App.  Div.  381,  86  N.  Y.  Suppl.  843  [affirmed 
in  181  N.  Y.  584,  74  N.  E.  1126];  Burnett 
V.  Burnett,  86  N.  Y.  App.  Div.  386,  83  N.  Y. 
Suppl.  760;  Williams  t\  Clarke,  82  N.  Y. 
App.  Div.  199,  81  N.  Y.  Suppl.  381;  Slade 
V.  Montgomery,  53  N.  Y.  App.  Div.  343,  65 
N.  Y.  Suppl.  709;  Burns  v.  Nevins,  27  Barb. 
493;  Thorp  v.  Philbin,  15  Daly  155  3  N.  Y. 
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Suppl.  939;  Corrigan  v.  Ritter,  15  N.  Y. 
Suppl.  163,  21  N.  Y.  Civ.  Proc.  82. 

North  Carolina. —  Byerly  v.  Humphrey,  95 
N.  C.  151  (disallowing,  in  an  action  to  have 
an  alleged  forged  mortgage  canceled  as  a 
cloud  on  title,  a  counter-claim  that  the  money 
advanced  on  the  forged  mortgage  was  used  to 
pay  off  a  prior  genuine  mortgage,  and  asking 
to  be  subrogated  to  the  rights  of  the  first 
mortgagee)  ;  Reynolds  v.  Smathers,  87  N.  C. 
24. 

Oregon. —  Le  Clare  v.  Thibault,  41  Oreg. 
601,  69  Pac.  552. 

Wisconsin. —  Stolze  v.  Torrison,  118  Wis. 
315,  95  N.  W.  114. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §§  49,  50,  54. 

59.  Smith  v.  French,  141  N.  C.  1,  53  S.  E. 
435. 

60.  Worcester  Diet,  [quoted  in  Sheehan  v. 
Pierce,  70  Hun  (N.  Y.)  22,  24,  23  N.  Y. 
Suppl.  1119]. 

Other  definitions  are :  "  That  which  is 
done,  an  affair."  Webster  Diet,  [quoted  in 
Sheehan  v.  Pierce,  70  Hun  (N.  Y.)  22,  24,  23 
N.  Y.  Suppl.  1119;  Mogle  v.  Black,  5  Ohio 
Cir.  Ct.  51,  54,  3  Ohio  Cir.  Dec.  27]. 

"A  matter  or  affair  either  completed  or  in 
course  of  completion."  Century  Diet,  [quoted 
in  Story,  etc.,  Commercial  Co.  v.  Story,  100 
Cal.  30,  34,  34  Pac.  671]. 

"  That  combination  of  acts  and  events,  cir- 
cumstances and  defaults,  which  viewed  in  one 
aspect  results  in  the  plaintiff's  right  of  ac- 
tion, and  viewed  in  another  aspect  results  in 
the  defendant's  right  of  action."  Pomeroy 
Rem.  &  Rem.  Rights  [quoted  in  Story,  etc., 
Commercial  Co.  v.  Story,  100  Cal.  30,  34,  34 
Pac.  671]. 

The  term  includes  all  that  is  said  and 
done  in  connection  with  a  purchase  and  sale, 
or  other  trade;  and  all  that  is  said  and  done 
in  connection  with  the  perpetration  of  a 
fraud  or  cheat  (Deford  v.  Hutchison,  45  Kan. 
318,  25  Pac.  641,  11  L.  R.  A.  257),  in  short, 
all  the  facts  and  circumstances  out  of  which 
arose  the  injury  complained  of  by  plaintiff' 
(Ritchie  v.  ^Hayward,  71  Mo.  560  [citing 
Xenia  Branch  Ohio  State  Bank  v.  Lee,  2 
Bosw.  (N.  Y.)  694,  7  Abb.  Pr.  372]),  and 
generally  refers  not  merely  to  an  occurrence 
or  act,  but  to  some  commercial  or  business 
transaction  or  dealing,  something  in  the 
nature  of  contract,  or  a  series  of  contracts 
with  respect  to  the  same  business  or  subject 
(Barker  v.  Walbridge,  14  Minn.  469). 

In  an  action  for  malicious  prosecution  the 
transaction  was  held  to  be  the  commence- 
ment of  an  action  against  defendant,  with 
malice  and  without  probable  cause,  and  his 
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cation  of  the  term/^  and  is  held  to  mean  something  different  and  broader  from  a 
contract,  both  terms  being  generally  found  in  code  sections  relating  to  counter- 
claims.^^ The  word  ^'transaction"  as  employed  in  the  code  cannot,  moreover,  be 
restricted  to  the  simple  statement  of  the  wrong  complained  of  by  plaintiff,  but  it 
must  be  held  to  include  all  the  facts  and  circumstances  out  of  which  arose  the 
injury  complained  of  by  him  alone,  for,  if  to  constitute  his  counter-claim  no  other 
facts  or  particulars  were  necessary  than  plaintiff  had  himself  stated,  there  would  be 
no  occasion  for  defendant  to  answer  at  all;  he  should  go  on  trial  to  the  complaint 
itself.  «^ 

(c)  Nature  of  the  Connection,  It  is  difficult  to  determine  or  to  lay  down  a 
rule  for  determining  when  a  cause  of  action  set  forth  in  the  counter-claim  is  so 
connected  with  plaintiff's  cause  as  to  be  allowable  under  the  section  allowing  a 
counter-claim  connected  with  the  subject  of  the  action,^*  for  the  word  connected" 
may  have,  a  broad  signification;  the  connection  may  be  slight  or  intimate,  remote 


arrest  therein  under  process  that  was  there- 
after set  aside  as  illegal.  Rothschild  v. 
Whitman,  132       Y.  472,  30  N.  E.  858. 

61.  Xenia  Branch  Ohio  State  Bank  v.  Lee, 

2  Bosw.  (N.  Y.)  694,  7  Abb.  Pr.  372. 
Illustration. —  Where  a  municipal  corpora- 
tion brings  suit  to  rescind  an  executory- 
agreement  for  a  lease  under  which  it  has 
occupied,  on  the  ground  that  fraud  was  prac- 
tised in  procuring  the  corporation  to  take  it, 
the  landlord  may  set  up  a  counter-claim  for 
rent  accrued  by  such  occupancy,  the  proposed 
lease,  and  resolution  of  the  corporation  to 
accept  it  being  regarded  as  "  the  transac- 
tion "  constituting  the  foundation  of  plain- 
tiff's claim.  New  York  v.  Wood,  4  Abb.  Pr. 
N.  S.  (N.  Y.)  332,  3  Abb.  Pr.  N.  S.  467. 

62.  Kansas. —  Deford  v.  Hutchison,  45 
Kan.  318,  25  Pac.  641,  11  L.  R.  A.  257,  hold- 
ing that  the  word  transaction "  being 
placed  in  immediate  connection  with  the  word 
"  contract,"  and  separated  therefrom  by  the 
disjunctive  "  or,"  the  conclusion  is  certain 
that  the  legislature  intended  by  it  something 
different  from  and  additional  to  "  contract," 
for  the  most  familiar  rules  of  textual  inter- 
pretation would  be  violated  by  the  assump- 
tion that  no  such  signification  was  intended. 

Missouri. —  Ritchie  v.  Hay  ward,  71  Mo. 
560. 

New  York. —  Ter-Kuile  v.  Marsland,  81 
Hun  420,  31  N.  Y.  Suppl.  5  (holding  also 
that  the  term  "subject  of  the  action"  is 
broader  than  the  term  "  cause  of  action  " )  ; 
Sheehan  v.  Pierce,  70  Hun  22,  23  N.  Y.  Suppl. 
1119. 

Ohio.—  Mogle  V.  Black,  5  Ohio  Cir.  Ct.  51, 

3  Ohio  Cir.  Dec.  27. 

OJclahoma. —  Wyman  v.  Herard,  9  Okla.  35, 
50  Pac.  1009,  holding  that  it  is  not  necessary 
tliat  a  counter-claim  should  be  founded  in  or 
arise  out  of  the  contract  set  forth  in  the 
petition,  it  being  sufficient  if  it  arises  out  of 
the  transaction  set  forth  in  the  petition  or 
is  connected  with  the  subject  of  the  action. 

Every  contract  is  a  transaction;  but  every 
transaction  is  not  a  contract  (Sheehan  v. 
Pierce,  70  Hun  (N.  Y.)  22,  23  N.  Y.  Suppl. 
1119;  Xenia  Branch  Bank  v.  Lee,  2  Bosw. 
(N.  Y.)  694,  7  Abb.  Pr.  372),  and  a  contract 
is  the  result  of  a  transaction,  while  the  trans- 
action covers  all  things  done  and  said  which 


result  in  a  contract  (Deford  v.  Hutchison,  45 
Kan.  318,  25  Pac.  641,  11  L.  R.  A.  257). 

63.  Story,  etc.,  Commercial  Co.  v.  Story, 
100  Cal.  30,  34  Pac.  671  (holding  that  there 
may  be,  and  generally  must  be,  acts,  facts, 
events,  and  defaults,  in  the  transaction  as  a 
whole,  which  do  hot  enter  into  each  cause  of 
action,  but  are  confined  to  one  of  them  alone, 
and  as  every  transaction  is  more  or  less 
complex,  consisting  of  various  facts  and  acts 
done  by  the  respective  parties,  it  frequently 
happens  that  one  or  more  of  these  acts  would, 
if  viewed  by  itself,  be  such  a  violation  of 
duty  as  to  give  to  the  other  a  right  of  action, 
but  the  obligation  thus  created  may  be  so 
counterbalanced  by  other  matters  growing 
out  of  the  same  transaction  that  no  compen- 
sation ought  to  be  made  therefor)  ;  Ritchie 
v.  Hayward,  71  Mo.  560;  Xenia  Branch 
Bank  V.  Lee,  2  Bosw.  (N.  Y.)  694,  7  Abb, 
Pr.  372. 

The  transaction  is  not  limited  to  the  facts 
set  forth  in  the  complaint,  but  includes  the 
entire  series  of  acts  and  mutual  conduct  of 
the  parties  in  the  business  or  proceeding  be- 
tween them  which  formed  the  basis  of  the 
agreement,  and,  if  plaintiff  omits  or  fails  to 
set  forth  in  his  complaint  the  entire  transac- 
tion out  of  Avhich  his  claim  arose,  defendant 
may  supplement  this  omission  by  setting 
forth  in  his  answer  the  omitted  facts,  so  that 
the  entire  transaction  may  be  before  the 
court,  for  plaintiff  is  not  at  liberty  to  select 
an  isolated  act  or  fact,  which  is  only  one  of 
a  series  of  acts  or  steps  in  the  entire  trans- 
action, and  insist  upon  a  judgment  on  the 
fact  alone,  if  the  fact  is  so  connected  with 
others  that  it  forms  only  a  portion  of  the 
transaction.  Story,  etc.,  Commercial  Co.  v. 
Story,  100  Cal.  30,  34  Pac.  671. 

A  counter-claim  on  the  same  state  of  facts 
as  set  forth  in  the  complaint  is  not  permis- 
sible under  the  New  York  code  of  civil  pro- 
cedure which  requires  the  facts  constituting 
the  counter-claim  to  be  new  matter.  Prosser 
V.  Carroll,  33  Misc.  (N.  Y.)  428,  68  N.  Y. 
Suppl.  542. 

64.  Hays  r.  McLain,  66  Ark.  400,  50  S.  W. 
1006;  Lapham  r.  Osborne,  20  Nev.  168,  18 
Pac.  881 ;  Carpenter  r.  INTanhattan  L.  Ins.  Co., 
22  Hun  (N.  Y.)  49  (holding  tliat  "connected 
with  the  subject  of  the  action  "  plainly  in- 
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or  near,  the  best  rule  for  determining  the  required  connection  being  that  the  counter- 
claim must  have  such  a  relation  to^  and  connection  with,  the  subject  of  the  action 
that  it  will  be  just  and  equitable  that  the  controversy  between  the  parties  as  to 
the  matters  alleged  in  the  complaint  and  in  the  counter-claim  should  be  settled 
in  one  action  and  by  one  litigation,  and  that  the  claim  of  the  one  should  be  offset 
against  or  applied  upon  the  claim  of  the  other.  ^'^  But  some  connection  between 
the  claims  themselves,  independent  of  their  being  held  by  the  parties  to  the  action, 
is  required,  which  may  be  shown  from  their  originating  in  the  same  contract, 
or  transaction,  or  both,  involving  some  right  or  interest  in  the  subject  of  the 
action:  and  the  mere  fact  that  defendant  sets  up  acts  on  the  part  of  plaintiff 
which  are  prejudicial  to  the  rights  of  defendant,  and  that  he  alleges  that  these 
prejudicial  acts  on  plaintiff's  part  is  the  reason  defendant  committed  the  acts 
complained  of  by  plaintiff,  does  not  constitute  such  a  connection  with  the  subject 
of  plaintiff's  cause  of  action  as  to  make  such  acts  pleadable  as  a  counter-claim.®^ 
The  term  connected  with  the  subject  of  the  action  should,  however,  be  construed 
liberally  with  a  view  to  settling  disputes  in  one  action  as  far  as  possible.®^ 

(d)  "Subject  of  the  Action"  Defined.  The  words  "subject  of  the  action" 
have  been  held  to  be  of  indefinite  signification,®^  and  the  meaning  of  the  phrase 
is  variously  defined,  being  more  usually  held  to  be  the  facts  constituting  plaintiff's 
cause  of  action, the  words  being  construed  as  relating  not  to  the  thing  itself 


dicates  a  design  to  enlarge  the  scope  of  tlie 
old  rule  relating  to  set-off  and  recoupment)  ; 
Grange  v.  Gilbert,  10  N.  Y.  Civ.  Proc.  98. 

65.  Carpenter  v.  Manhattan  L.  Ins.  Co., 
93  N.  Y.  552;  Grange  v.  Gilbert,  10  N.  Y. 
Civ.  Proc.  98;  McHard  v.  Williams,  8  S.  D. 
381,  383,  66  N.  W.  930,  59  Am.  St.  Bep.  766. 

66.  Roots  V.  Nye,  2  Handy  (Ohio)  229,  12 
Ohio  Dec.   (Reprint)  417. 

67.  Mulberger  v.  Koenig,  62  Wis.  558,  22 
N.  W.  745. 

68.  Sheibley  v.  Dixon  County,  61  Nebr. 
409,  85  K  W.  399. 

69.  Steinmetz  v.  Cosmopolitan  Range  Co., 
47  Misc.  (N.  Y.)  611,  94  N.  Y.  Suppl.  456; 
Braithwaite  v.  Akin,  3  N.  D.  365,  56  N.  W. 
133;  Simkins  v.  Columbia,  etc.,  R.  Co.,  20 
S.  C.  258. 

70.  Lehmair  i'.  Griswold,  40  N.  Y.  Super. 
Ct.  100,  101;  Chamboret  v.  Cagnev,  10  Abb. 
Pr.  N.  S.  (N.  Y.)  31,  36  (holding  the  phrase 
to  mean  the  subject-matter  in  dispute,  or,  to 
be  still  more  explicit,  the  facts  constituting 
the  cause  of  action)  ;  Telulah  Paper  Co.  v. 
Patten  Paper  Co.,  132  Wis.  425,  430,  112 
N.  W.  522;  Mulberger  v.  Koenig,  62  Wis. 
558,  564,  22  N.  W.  745.  But  see  Lapham  v. 
Osborne,  20  Nev.  168,  172,  18  Pac.  881  [quot- 
ing Pomeroy  Rem.  §  775],  holding  that  the 
phrase  is  not  identical  with  cause  of  action. 

Other  definitions  are:  "The  thing  or  sub- 
ject-matter to  which  the  litigation  pertains." 
Revere  F.  Ins.  Co.  v.  Chamberlin,  56  Iowa 
508,  511,  8  N.  W.  338,  9  N.  W.  386  [quoted 
in  Lapham  v.  Osborne,  20  Nev.  168,  172,  18 
Pac.  881]. 

The  rights  and  liabilities  of  the  litigants, 
arising  out  of  their  performance  or  nonper- 
formance of  the  duties  owing  to  each  other 
under  their  contract  and  the  mutual  trans- 
actions thereunder."  Ter-Kuile  v.  Marsland, 
81  Hun  (N.  Y.)  420,  425,  31  N.  Y.  Suppl.  5. 

"  The  plaintiff's  principal  primary  right  to 
enforce  which  the  action  is  brought."  Stein- 
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metz  V.  Cosmopolitan  Range  Co.,  47  Misc. 
(N.  Y.)  Oil,  94  N.  Y.  Suppl.  456. 

"  Subject  "  defined. — A  subject  is  that  on 
which  any  operation,  either  mental  or 
material,  is  performed;  as  a  subject  for  con- 
templation or  controversy.  Ward  v.  Black- 
wood, 48  Ark.  396,  403,  3  S.  W.  624;  Glen, 
etc.,  Mfg.  Co.  V.  Hall,  61  >J.  Y.  226,  236, 
19  Am.  Rep.  278,  construing  Code  Proc. 
§  150,  subd.  1,  "  or  connected  with  the  sub- 
ject of  the  action,"  and  holding  that  in  an 
action  to  restrain  defendant  from  using  an 
alleged  trade-mark  "  Number  10,"  the  sub- 
ject of  the  action  was  the  expression  "  Num- 
ber 10." 

The  subject  of  an  action  is  either  property 
or  a  violated  right.  Ward  v.  Blackwood,  48 
Ark.  396,  3  S.  W.  624;  Glen,  etc.,  Mfg.  Co. 
V.  Hall,  61  N.  Y.  226,  19  Am.  Rep.  278. 

Illustrations. — In  a  suit  to  recover  dam- 
ages for  trespass  to  land,  the  subject  of  the 
action  was  held  to  be  the  land  in  contro- 
versy. Whitlock  V.  Redford,  82  Ky.  390.  In 
an  action  by  a  lessee  for  conversion  of  hay 
and  grain  the  subject  of  the  action  was  held 
to  be  the  hay  and  grain.  Adams  v.  Loomis, 
4  Silv.  Sup.  (N.  Y.)  558,  8  N.- Y.  Suppl.  17. 
In  an  action  for  trespass  for  wrongful  entry 
on  land  and  cutting  timber  the  subject  of 
the  action  is  not  the  land,  but  the  alleged 
trespass  on  it.  Brazemore  v.  Bridgers,  105 
N.  C.  191,  10  S.  E.  888.  In  an  action  to  re- 
cover damages  for  the  unlawful  detention 
and  conversion  by  defendant  of  certain  bills 
of  exchange,  Avhich  they  aver  belonged  to 
them,  and  were  illegally  obtained  and  con- 
verted by  defendants,  the  transaction  out  of 
which  plaintiff's  claim  arose,  or  in  which  it 
was  founded,  was  the  delivery  to,  or  posses- 
sion by,  defendants,  of  the  bills  in  question. 
The  subject  of  the  action  was  the  possession 
and  right  to  the  bills.  Xenia  Branch  Ohio 
State  Bank  v.  Lee,  2  Bosw.  (N.  Y.)  694,  7 
Abb.  Pr.  372. 
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about  which  the  controversy  has  arisen,  but  rather  to  the  origin  and  ground  of 
plaintiff's  right  to  obtain  the  rehef  asked. '^^ 

(ii)  Claims  Arising  on  Other  and  Distinct  Contracts.  Under  the 
New  York  code  of  civil  procedure  in  an  action  on  contract  defendant  may  counter- 
claim any  other  cause  of  action  on  contract  existing  at  the  commencement  of 
the  action/^  and  the  same  rule  prevails  under  many  of  the  codes  of  the  other 
states/^  the  test  of  determining  whether  a  particular  demand  arises  on  contract, 
within  the  meaning  of  the  statutes  of  counter-claim,  having  been  held  to  be  that 
if  the  demand  could  have  been  redressed  at  common  law  by  any  of  the  forms 
of  actions  which  might  be  resorted  to  to  recover  damages  for  breach  of  contract, 
such  as  an  action  for  an  accounting/^  or  a  cause  of  action  for  breach  of  a  contract 
for  the  sale  of  merchandise/^  then  it  is  the  proper  subject  of  a  counter-claim,  other- 
wise not.'®     But  if  either  plaintiff's     or  defendant's     cause  of  action  does  not 


71.  CoIHer  v.  Erwin,  3  Mont.  142,  145. 

72.  N.  Y.  Code  Civ.  Proc.  §  501,  subd.  2. 
And  see  Parsons  v.  Sutton,  66  N.  Y.  92; 
Hagin  t\,  Cayuga  Lake  Cement  Co.,  105  N.  Y. 
App.  Div.  269.  93  N.  Y.  Suppl.  428;  Carver 
V.  Wagner,  51  N.  Y.  App.  Div.  47,  64  N.  Y. 
Suppl.  747;  New  York,  etc.,  R.  Co.  v. 
Schuyler,  38  Barb.  (N.  Y.)  534  [affirmed  in 
34  N.  Y.  30]  ;  Foley  v.  Scharmann,  29  Misc. 
(N.  Y.)  521,  61  N.  Y.  Suppl.  969;  Pecke  v. 
Hydraulic  Constr.  Co.,  21  Misc.  712,  48  N.  Y. 
Suppl.  109  [a-ffirmed  in  23  N.  Y.  App.  Div. 
393,  48  N.  Y.  Suppl.  225]  ;  Jacobowitz  V. 
Strasbourger,  108  N.  Y.  Suppl.  698;  Welch  v. 
Hazleton,  14  How.  Pr.  (N.  Y.)  97;  Church 
V.  Spiegelberg,  31  Fed.  601,  24  Blatchf.  540. 

73.  See  the  codes  and  statutes  of  the  sev- 
eral states.    And  see  the  following  cases: 

California. —  Moore  v.  Gould,  151  Cal.  723, 
91  Pac.  616;  Wheelock  v.  Pacific  Pneumatic 
Gas  Co.,  51  Cal.  223;  Stoddard  v.  Treadwell, 
26  Cal.  294. 

Dakota. —  Schuster  v.  Thompson,  6  Dak. 
10,  50  N.  W.  125. 

Idaho. —  Rinker  v.  Laner,  13  Ida.  163,  88 
Pac.  1057. 

Kansas. —  Orr  v.  Gerrold,  8  Kan.  App.  441, 
57  Pac.  48. 

Minnesota. —  Midland  Co.  v.  Brant,  50 
Minn.  562,  52  N.  W.  972,  17  L.  R.  A.  312, 
holding  that  under  the  statute  allowing  in- 
dependent causes  of  action  on  contract  to  be 
set  up  as  counter-claims  defendant  may 
counter-claim  for  breach  of  a  ne  exeat  bond 
in  an  action  on  a  note. 

Missouri. —  Empire  Transp.  Co.  v.  Boggi- 
ano,  52  Mo.  294;  Crane  v.  Murraj^,  106  Mo. 
App.  697,  80  S.  W.  280. 

North  Carolina. —  Penn  Lumber  Co.  v.  Mc- 
Pherson,  133  N.  C.  287,  45  S.  E.  577;  Lynn 
V.  Stanly  Creek  Cotton  Co.,  130  N.  C.  621, 
41  S.  E.  877;  Brown  v.  Carter,  111  N.  C.  183, 
15  N.  E.  934. 

South  Carolina. —  Gwynn  v.  Citizens'  Tel. 
Co.,  69  S.  C.  434,  48  S.  E.  460,  104  Am.  St. 
Rep.  819,  67  L.  R.  A.  Ill;  Virginia-Carolina 
Chemical  Co.  v.  Moore,  61  S.  C.^  166,  39  S.  E. 
346;  Ex  p.  Carolina  Nat.  Bank,  18  S.  C. 
289. 

Texas.—  Tyson  v.  Jackson,  41  Tex.  Civ. 
App.  128,  90  S.  W.  930. 

^^Wisconsin. —  Sprout  v.  Crowley,   30  Wis. 
[44] 


United  States. —  Gentry  v.  Grand  View 
Min.,  etc.,  Co.,  13  Fed.  843,  construing  a 
Missouri  statute. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  56. 

74.  Petrakion  v.  Arbelly,  26  N.  Y.  SuppL 
731,  23  N.  Y.  Civ.  Proc.  183. 

75.  Shelton  r.  Conant,  10  Wash.  193,  30 
Pac.  1013. 

A  suit  for  injunction  brought  to  protect 
rights  and  property  acquired  under  a  con- 
tract is  not  an  action  on  contract  within  the 
meaning  of  N.  Y.  Code  Civ.  Proc.  §  501, 
subd.  2,  allowing  in  an  action  on  contract 
any  other  cause  of  action  on  contract  to  be 
counter-claimed.  Sugden  v.  Magnolia  Metal 
Co.,  58  N.  Y.  App.  Div.  236,  68  N.  Y.  Suppl. 
809  [affirmed  in  171  N.  Y.  697,  64  N.  E. 
1126]. 

The  character  of  the  action  is  determined 
by  the  complaint. —  Lehmair  v.  Griswold,  40 
N.  Y.  Super.  Ct.  100. 

76.  St.  Louis  Public  School  Bd.  r.  Broad- 
way Sav.  Bank,  12  Mo.  App.  104  [affirmed 
in  84  Mo.  56]. 

Cause  of  action  held  to  he  upon  contract 
within  the  meaning  of  the  codes. —  The  cause 
of  action  accruing  to  a  bank  against  its 
cashier  for  wrongfully  permitting  an  over- 
draft is  a  cause  of  action  founded  upon  con- 
tract. St.  Louis  Public  School  Bd.  v.  Broad- 
way Sav.  Bank,  84  Mo.  56  [affirming  12  Mo. 
App.  104]. 

77.  Story  v.  Richardson,  181  N.  Y.  584, 
74  N.  E.  1126  [affirming  91  N.  Y.  App.  Div. 
381,  86  N.  Y.  Suppl.  843]  ;  Mclntvre  v. 
Swathers,  118  N.  Y.  App.  Div.  776,  103  N.  Y. 
Suppl.  879  (an  action  for  conversion)  ;  Duke 
D'Auxy  V.  Dupre,  47  N.  Y.  App.  Div.  51,  62 
N.  Y.  Suppl.  244;  Campbell  r.  Abbott,  00 
Misc.  (N.  Y.)  93,  111  N.,Y.  Suppl.  782  (hold- 
ing that  in  an  action  against  a  liveryman  for 
the  recovery  of  plaintiff's  horse,  harness,  and 
trap,  defendant,  while  entitled  to  set  up  in 
defense  his  claim  for  the  amount  due  him  as 
livery-stable  keeper,  could  not  interpose  as 
a  counter-claim  the  amount  of  certain  bills 
against  plaintiff  which  had  been  assigned  to 
liijii) . 

78.  ScTiuster  r.  Thompson,  6  Dak.  10,  50 
N.  W.  125:  Story  v.  Richardson,  91  N.  Y. 
App.  Div.  381,  86"  N.  Y.  Suppl.  843  [affirmed 
in  181  N.  Y.  584,  74  N.  E.  1126];  Slade  V. 
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rest  in  contract  a  counter-claim  will  not  be  allowed  under  these  subdivisions; 
and  the  counter-claim  allowed  by  the  code  in  an  action  not  arising  on  contract 
must  arise  out  of  the  transaction  set  forth  in  the  complaint  of  plaintiff  or  be  con- 
nected with  the  subject  of  the  action. '^^ 

d.  Reeonvention  and  Compensation.  Defendant  may  claim  in  reconvention 
damages  arising  out  of  the  same  contract  or  transaction  which  affords  the  ground 
of  suit/°  whether  the  agreement  be  embodied  in  one  instrument  or  several  but 


Montgomery,  53  N.  Y.  App.  Div.  343,  65 
N.  Y.  Suppl.  709;  Smith  V.  Hilton,  50  Hun 

(N.  Y.)  236,  2  N.  Y.  Suppl.  820  (disallowing 
in  an  action  by  a  residuary  legatee  to  set 
aside  fraudulent  conveyances  from  the  testa- 
tor to  the  executor,  a  counter-claim  alleging 
that  the  will  is  void  for  the  executor's  fraud 
in  procuring  it)  ;  Thorp  y.  Philbin,  15  Daly 

(N.  Y.)  155,  3  N.  Y.  Suppl.  939;  North- 
western Port  Huron  Co.  x>.  Iverson,  (S.  D. 
1908)  117  N.  W.  372  (decided  under  S.  D. 
Rev.  Code  Civ.  Proc.  §  127). 

79.  New  York,  etc.,  R.  Co.  v.  Schuyler,  38 
Barb.  (N.  Y.)  534  [affirmed  in  34  N.  Y.  30] 
(holding  that  in  an  equitable  action  for  the 
removal  of  a  supposed  injury  to  a  holder  of 
property  there  can  be  no  counter-claim,  ex- 
cept such  as  arises  out  of  the  transaction  set 
forth  in  the  complaint  as  the  ground  of 
action)  ;  Plenry  v.  Henry,  3  Rob.  (N.  Y.) 
614,  17  Abb.  Pr.  411,  27  How.  Pr.  5;  Bo- 
gardus  v.  Parker,  7  How.  Pr.  (N.  Y.)  303. 
See  Xenia  Branch  Ohio  State  Bank  v.  Lee, 
2  Bosw.  (N.  Y.)  694,  7  Abb.  Pr.  372. 

80.  Hynson  v.  Wheeler,  15  La.  Ann.  409 
(holding  that  a  demand  for  commissions  on 
an  amount  collected  by  plaintiff  for  defendant 
gi\-es  the  latter  the  right  to  reconvene  for 
the  sum  of  money  in  plaintiff's  hands  on 
which  he  charges  his  commission)  ;  Wilcoxon 
r.  Buford,  10  La.  183  (holding  that  where 
demands  are  different,  but  have  the  same 
origin  and  are  intimately  connected,  being  the 
consequence  of  the  same  transaction,  defend- 
ant may  reconvene  for  damages  in  his  answer 
in  the  same  suit)  ;  Lee  v.  Wilkins,  1  Tex. 
Unrep.  Cas.  287  (holding  that  in  an  action  on 
a  note  defendant  may  set  up,  under  a  plea 
of  reconvention,  matters  of  which  the  note 
formed  a  part,  and  by  which  damages  are 
alleged  to  have  been  inflicted  by  plaintiff  upon 
defendant)  ;  Jesse  French  Piano,  etc.,  Co.  v. 
Williams,  (Tex.  Civ.  App.  1907)  102  S.  W. 
948;  McBurnett  v.  Lampkin,  45  Tex.  Civ, 
App.  567,  101  S.  W.  864;  Stacv  v.  Campbell, 
(Tex.  Civ.  App.  1898)  45  S.  W.  759;  Brown 
v.  Viscaya,  (Tex.  Civ.  App.  1897)  42  S.  W. 
309;  McDonnell  v.  Home  Bitters  Co.,  1  Tex. 
App.  Civ.  Cas.  §  1159  (holding  that,  in  an 
action  for  goods  sold,  defendant's  plea  that 
he  received  the  goods  under  a  special  con- 
tract with  plaintiff  whereby  he  was  appointed 
plaintiff's  sole  agent  for  their  sale  within  a 
certain  territory,  that  the  goods  sued  for 
were  ordered  and  received  by  him  as  agent, 
and  that  plaintiff  had  violated  his  contract  in 
manners  specified,  thereby  damaging  defend- 
ant, was  a  plea  in  reconvention,  connected 
with  and  growing  out  of  a  transaction  in 
which  the  suit  was  brought)  ;  Bacon  V.  Lloyd, 
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1  Tex.  App.  Civ.  Cas.   §  284;   Howard  v. 
Moore,  1  Tex.  App.  Civ.  Cas.  §  225. 
If  an  employee  abandons  his  contract  the 

employer  may,  in  an  action  by  the  employee 
for  the  part  performance,  reconvene  his 
damages  for  the  breach  of  contract  by  the 
former.  Carroll  v.  Welch,  26  Tex.  147 ;  Stod- 
dard V.  Martin,  3  Tex.  App.  Civ.  Cas.  §  85. 

In  an  action  for  rent  defendant  can  recon- 
vene damages  resulting  from  breach  of  plain- 
tiff's covenant  to  repair  (Coleman  v.  Bunce, 
37  Tex.  171),  or  to  build  a  fence  around  the 
premises  (Taul  i;.  Shanklin,  1  Tex.  App.  Civ. 
Cas.  §  1135). 

Whether  or  not  a  plea  in  reconvention  is 
sufficient  is  determined  not  merely  by  the 
facts  of  the  case  as  they  are  stated  and  made 
by  plaintiff  in  setting  forth  his  cause  of  ac- 
tion; nor  is  it  essential  that  the  right  to 
reconvene  should  grow  out  of  the  immediate 
and  specific  transaction  on  which  the  suit  is 
brought.  That  immediate  and  specific  trans- 
action may  constitute  a  segment  merely  of 
an  entire  circle;  it  may  be  directly  con- 
nected with  and  a  part  of  a  larger  and  more 
extensive  contract;  it  may  be  but  an  item, 
a  part  in  detail,  which  exists  under  continu- 
ing transactions,  all  of  which  may  have 
originated  under  and  had  their  growth  under 
a  general  contract  between  the  parties.  If 
such  be  the  case,  it  is  competent  for  defend- 
ant to  allege  and  prove,  as  the  basis  of  his 
rights,  such  relationship  between  the  action 
brought  against  him  and  the  other  transac- 
tions, and  if  the  connection  established  be- 
tween them  is  such  as  will  show  that  tne 
facts  alleged  against  him  are  but  filaments 
and  threads  which  are  attached  to  a  con- 
tract, which  he  has  a  right  to  have  considered 
as  a  part  of  and  connected  with  the  one  sued 
on,  in  every  and  any  proper  sense,  his  claim 
for  damages  for  the  breach  of  the  other  is 
but  averring  a  breach  in  effect  of  that  which 
is  sued  on.  McDonnell  v.  Home  Bitters  Co., 
1  Tex.  App.  Civ.  Cas.  §  1159. 

81.  Percy  v.  Peyroux,  5  Rob.  (La.)  179 
(holding  that,  where  the  object  of  an  action 
is  to  establish  that  defendant,  a  builder,  has 
been  paid  for  the  work  done  by  him  under  a 
contract  with  plaintiff,  and,  to  procure  the 
erasure  from  the  books  of  the  recorder  of 
mortgages,  defendant  may  claim  in  reconven- 
tion the  balance  due  him  under  another  con- 
tract for  buildings  and  material  constructed 
on  the  same  lot)  ;  Beckham  r.  Hunter,  37 
Tex.  551;  Deutschman  v.  Battaile,  (Tex.  Civ. 
App.  1896)  36  S.  W^  489  (holding  that,  in  an 
action  on  an  account  for  goods  furnished  de- 
fendant under  a  written  contract  of  agency, 
which  he  might  terminate  on  thirty  days* 
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not  as  a  general  rule  for  matters  not  connected  with  the  subject  of  plaintiff's 
action;     and  the  same  rules  apply  to  compensation.^^ 

D.  Secured  Claims.  As  a  pledgee  is  as  a  general  rule  under  no  obligation 
to  surrender  or  enforce  collaterals  held  by  him  before  suing  on  the  principal  obli- 
gation/^ a  secured  claim  may  be  set  off  without  first  surrendering  the  security, 
or  exhausting  it ;  nor  is  defendant  compelled  to  realize  upon  the  security  before 
setting  up  the  demand  as  a  counter-claim/^  in  the  absence  of  an  agreement  to 
the  contrary/^  Conversely  a  claim  unsecured  may  be  set  off  against  a  secured 
claim. 

E.  Penalties. A  statutory  penalty  cannot  be  recouped  or  counter- 
claimed.^^    But  it  has  been  held  under  some  statutes  that  a  claim  for  a  statu- 


notice,  a  plea  in  reconvention  for  the  breach 
of  a  subsequent  oral  agreement  that,  if  de- 
fendant would  continue  his  agency  until  he 
should  find  a  purchaser,  plaintiff  would  ac- 
cept the  purchaser  as  his  agent,  and  credit 
the  purchase-money  on  defendant's  account,  is 
maintainable)  ;  Henry  v.  Sanson,  (Tex.  Civ. 
App.  1896)  30  S.  W.  122  (holding  that,  al- 
though defendant,  pending  an  action  on  a 
note,  paid  the  same,  he  was  entitled,  in  a  sub- 
sequent action  on  another  note  executed  at 
the  same  time,  as  part  of  one  transaction,  to 
the  benefit  of  any  credit  or  deduction  to  which 
he  was  entitled  against  both  notes,  and  was 
not  confined  to  a  credit  for  the  proportion 
applicable  to  the  note  sued  on,  although  there 
were  different  sureties  on  each  note). 

82.  Duncan  v.  Magette,  25  Tex.  245; 
Carothers  v.  Thorp,  21  Tex.  358;  Egery  v. 
Power,  5  Tex.  501;  Britton  r.  Thrash,  1  Tex. 
App.  Civ.  Cas.  §  1237. 

Facts  showing  the  connection  should  be 
distinctly  pleaded. —  Carothers  v.  Thorp,  21 
Tex.  358. 

In  Louisiana  a  claim  in  reconvention  must 
be  necessarily  connected  with  plaintiff's  de- 
mand ( Coco  ?;.  Guyral,  36  La.  Ann.  293 ; 
Mills  V.  Fellows,  30  La.  Ann.  824;  Moss  v. 
Munii,  28  La.  Ann.  574;  Murphy  v.  McCarthy, 
26  La.  Ann.  38;  Nuzum  v.  G-ore,  24  La  Ann. 
208;  Hope  v.  Howard,  19  La.  Ann.  465; 
Hynson  v.  Wheeler,  15  La.  Ann.  409 ; 
D'Armond  v.  Pullen,  13  La.  Ann.  137;  Mor- 
gan v.  Lathrop,  12  La.  Ann.  257 ;  Pi  v.  Vidal, 
5  La.  Ann.  303;  Hamilton  v.  Hurst,  5  La. 
Ann.  150;  Phelps  v.  Stone,  3  La.  Ann.  617; 
Sonecal  Smith,  9  Pob.  418;  Jonau  r.  Fer- 
rand,  2  Rob.  216;  Bayne  v.  Fox,  18  La.  80; 
Wilcoxon  V.  Buford,  10  La.  183;  Fagot  r. 
Porche,  7  La.  562;  Lacoste  v.  Bordere,  7 
Mart.  N.  S.  516),  unless  plaintiff  resides  out 
of  the  state  (State  Nat.  Bank  v.  Evans,  32 
La.  Ann.  464;  Woolfolk  \j.  Ship  Graham's 
Polly,  18  La.  Ann.  693;  Spinney  v.  Hyde,  16 
La.  Ann.  250;  Evans  v.  Hatcher,  10  La.  Ann. 
98;  S6nt>cal  v.  Smith,  supra;  Mayo  v.  Savory, 
4  Rob.  1),  or  within  the  state,  but  in  a  differ- 
ent parish  (Spears  v.  Spears,  27  La.  Ann. 
042 ;  Spinney  v.  Hyde,  supra ;  Senecal  v.  Smith, 
fiiipra;  Mayo  v.  Savory,  supra)  ;  under  which 
circumstances  defendant  may  institute  a  de- 
mand in  reconvention  against  plaintiff  for 
any  cause,  although  such  demand  is  not 
necessarily  connected  with  or  incidental  to 
the  main  cause  of  action;  and  where  plaintiflF 


and  defendant  are  both  residents  of  the  same 
parish  at  the  inception  of  an  action  for 
breach  of  contract,  but  -plaintiff  subsequently 
removed  to  a  different  parish,  defendant  need 
not  follow  him  but  may  bring  his  demand 
by  way  of  reconvention  in  the  original  suit, 
provided  he  does  not  thereby  retard  or  delay 
the  progress  of  plaintiff's  action  (Rigney  v. 
Monette,  45  La.  Ann.  940,  13  So.  201). 

Where  one  of  two  or  more  plaintiffs  resides 
in  the  same  parish  with  defendant,  the  recon- 
vention al  demand  must  be  connected  with  the 
subject  of  the  action.  Teal  v.  Lyons,  30  La. 
Ann.  1140. 

83.  Patterson  v.  New  Orleans,  20  La.  Ann. 
106;  Hutchings  v.  Johnson,  19  La.  437  (hold- 
ing that  in  an  action  for  the  services  of 
slaves,  mortgaged  to  secure  an  indorser,  who 
had  possession,  defendant  could  plead  in  com- 
pensation the  indorsement  he  has  paid)  ; 
Fagot  V.  Porche,  7  La.  502. 

84.  See  Pledges,  31  Cyc.  808. 

85.  Wallace  v.  Finnegan,  14  Mich.  170,  90 
Am.  Dec.  243,  holding  that  a  note  held  by 
a  defendant  together  with  certain  collaterals 
for  it  can  be  set  off  without  delivering  up 
the  collaterals. 

86.  Hudkins  v.  Ward,  30  W.  Va.  204,  3 
S.  E.  000,  8  Am.  St.  Rep.  22. 

87.  Mattern  r.  Sage,  10  Daly  (N.  Y.)  142, 
9  N.  Y.  Suppl.  527  [affirmed  in  134  N.  Y. 
017,  32  N.  E.  649],  holding  that  where  a 
stock-holder,  who  has  been  holding  stock  on 
a  customer's  account  for  several  years,  as 
partial  security  for  a  debt,  is  sued  by  the 
customer  on  that  and  other  transactions,  he 
is  not  obliged  to  realize  on  the  stock  before 
counter-claiming  for  the  whole  amount  of  the 
indebtedness  existing  at  the  time. 

88.  Willard  r.  Fralick,  31  Mich.  431. 

89.  Spencer  r.  Chrisman,  15  Ind.  215. 

90.  Recoupment,  set-off,  and  counter-claim 
in  actions  for  penalties  see  supra,  V,  C. 

91.  Bragdon  r.  Freedom,  84  Me.  431.  24 
Atl.  895.  holding  that  the  penalty  imposed 
by  Rev.  St.  c.  6,  §  146,  ui)on  a  collection 
oif  taxes  for  failure  to  file  his  accounts,  can- 
not be  recouped  in  defense  to  an  action,  by 
the  collector,  to  recover  of  the  town  his 
agreed  compensation  for  collecting  the  town's 
taxes,  the  statutory  method  of  collecting  the 
forfeitures  being  exclusive. 

92.  Auburn  Nat.  Bank  v.  Lewis,  81  N.  Y 
15  (holding  that  under  Act  Cong.  June  3, 
1864,  providing  that,  where  a  bank  receives 
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tory  penalty  might  be  set  off/^  but  not  a  sum  of  money  given  under  an  agreement 
by  way  of  a  penalty;^*  although  liquidated  damages,  as  distinguished  from  a 
penalty/'^  may  be  set  off.^^ 

F.  Taxes.^^  A  claim  for  taxes  is  not  such  a  debt,  demand,  contract,  or 
judgment  as  is  allowed  to  be  set  off  under  the  statutes  of  set-off,  which  are  con- 
strued  uniformly,  in  the  light  of  public  policy,  to  exclude  the  remedy  in  an  action 
on  any  indebtedness  of  the  state  or  municipality  to  one  who  is  hable  to  the  state 
or  municipality  for  taxes. Nor  are  they  subject  to  recoupment,  not  arising 
out  of  the  contract  or  transaction  sued  on.^^  A  constitutional  provision  that 
taxes  shall  be  collected  without  suit  precludes  a  reconventional  demand  made 
for  taxes,  praying  for  a  personal  judgment  against  the  tax  debtor.^ 

G.  Equitable  Demands.  Under  the  statutes  of  set-off  it  is  generally  held 
that  an  equitable  claim  may  not  be  set  off  in  an  action  at  law.^    The  codes,  how- 


illegal  interest  it  shall  be  liable  in  a  penal 
action  for  debt  for  twice  the  amount  paid, 
a  person  who  has  paid  such  illegal  interest 
on  a  note  cannot  set  up  the  claim  for  the 
penalty  in  an  action  on  a  note  in  a  state 
court,-  as  the  effect  would  be  to  defeat  the 
intent  of  the  federal  statute  and  make  out  a 
criminal  action  a  mere  civil  suit)  ;  Clapp  v. 
Wright,  21  Hun  (N.  Y.)  240  (holding  that 
a  claim  for  personal  liability  for  debts  of 
a  coTporation  for  not  filing  the  annual  ac- 
count is  not  a  claim  based  upon  contract, 
within  the  meaning  of  Code  Civ.  Proc.  §  501, 
and  cannot  be  counter-claimed). 

93.  Rosser  v.  Bimn,  66  Ala.  89  (holding 
that  the  statutory  penalty  for  cutting  down 
trees  being  a  fixed  and  definite  sum,  pre- 
scribed and  ascertained  by  law  and  a  cause 
of  action  for  such  penalty  not  being  a  de- 
mand sounding  in  damages  merely  is  avail- 
able as  a  set-off)  ;  Haddix  r.  Wilson,  3  Bush 
(Ky.)  523  (holding  that  defendant  could,  in 
an  action  on  a  promissory  note,  set  off  double 
damages  provided  by  statute  for  injuries  to 
property  by  disloyal  parties  during  the  Civil 
war)  ;  Auburn  ISTat.  Bank  v.  Lewis,  81  N.  Y. 
15. 

Damages  for  breach  of  condition  of  a  bond 

given  to  secure  an  attachment  may  be  set  off 
in  a  subsequent  action  bv  the  same  plaintiff. 
Plunk ett  V.  Sauer,  101  Pa.  St.  356. 

94.  Davies  v.  Penton,  6  B.  &  C.  216,  9 

D.  &  E.  369,  5  L.  J.  K.  B.  0.  S.  112,  13 

E.  C.  L.  108. 

95.  See  Damages,  13  Cyc.  89. 

96.  Jones  f.  St.  John's  College,  L.  R.  6  Q.  B. 
115,  40  L.  J.  Q.  B.  80,  23  L.  T.  Rep.  N.  S. 
803,  19  Wkly.  Rep.  276;  Legge  v.  Harlock, 
12  Q.  B.  1015,  13  Jur.  229,  18  L.  J.  Q.  B.  45, 
64  E.  C.  L.  1015;  Fletcher  v.  Dyche,  2  T.  R. 
32,  1  Rev.  Rep.  414. 

Setting  off  liquidated  damages  generally 
see  in/ro,  VI,  H. 

97.  Recoupment,  set-off,  and  counter-claim 
in  actions  for  taxes  see  supra,  V,  D. 

98.  Massachusetts. —  Home  Sav.  Bank  v. 
Boston,  131  Mass.  277;  Peirce  v.  Boston,  3 
Mete.  520. 

Nebraska. — Nebraska  City  v.  Nebraska  City 
Hydraulic  Gas  Light,  etc., Co.,  9  Nebr.  339, 
2  N.  W.  870. 

Nev)  Hampshire. —  Hibbard  v.  Clark,  56 
K.  H.  155,  22  Am.  Rep.  442. 
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Netv  Jersey. —  Camden  V.  Allen,  26  N.  J.  L. 
398. 

Vermont. —  Johnson  v.  Howard,  41  Vt.  122, 
98  Am.  Dec.  568. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  35. 

Compare  Finnegan  v.  Fernandina,  15  Fla. 
379,  21  Am.  Rep.  292. 

99.  Home  Sav.  Bank  v.  Boston,  131  Mass. 
277. 

1.  Rivers  v.  New  Orleans,  42  La.  Ann. 
1196,  8  So.  484. 

2.  Loftin  V.  Shackelford,  17  Ala.  455  (so 
holding  as  to  an  equitable  demand  by  a  gar- 
nishee in  a  court  of  law  against  his  indebted- 
ness to  defendant)  ;  Milburn  v.  Guyther,  8 
Gill  (Md.)  92,  50  Am.  Dec.  681;  Gilchrist  v. 
Leonard,  2  Bailey  (S.  C.)  135  (where  the 
holder,  by  delivery,  without  indorsement  of  a 
sealed  note  payable  to  bearerj  was  not  allowed 
to  set  it  up  in  discount  of  a  legal  demand  by 
the  maker ) .  But  see  Lyman  v.  Estes,  1  Me. 
182. 

The  reason  for  the  rule  has  been  held  to 
be  that,  if  defendant  could  be  allowed  to  set 
up  an  equitable  defense  while  plaintiff 
was  confined  to  his  legal  right  of  action, 
there  would  seem  to  be  a  want  of  mutuality 
in  the  proceeding,  and  the  greatest  injustice 
might  sometimes  be  done,  for  plaintiff  might 
have  an  equitable  demand  which  would  coun- 
tervail that  set  up  by  defendant,  yet  he 
would  be  unable  to  subject  the  legal  demand, 
inasmuch  as  defendant  could,  and  he  could 
not,  set  up  his  equitable  one,  and  in  many 
cases  it  would  be  impossible "  for  a  court  of 
law  to  adjust  properly  the  equities  between 
the  parties,  even  if  it  possessed  the  juris- 
diction, and  such  a  practice  of  blending  the 
legal  and  equitable  jurisdiction  of  the  courts 
would  introduce  the  greatest  confusion,  un- 
certainty, and  difficulty.  Loftin  v.  Shackel- 
ford, 17  Ala.  455.  See  also  Doe  v.  Darnton, 
3  East  149. 

In  Virginia,  under  Code,  c.  172,  §  4,  the 
common-law  rule  that  an  equitable  claim 
cannot  be  set  off  against  a  legal  claim  is 
superseded.  Wartman  v.  Yost,  22  Gratt.  595, 
holding  that,  in  an  action  of  debt  on  a  bond 
against  the  principal  and  two  sureties,  a  judg- 
ment recovered  by  a  third  party  against 
plaintiff  and  assigned  to  the  principal  may 
be  set  off. 
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ever,  generally  provide  that  counter-claims  may  be  such  as  were  formerly  denom- 
inated legal  or  equitable,^  but  the  right  to  relief  must  be  necessarily  or  properly 
involved  in  the  action  for  a  complete  determination  thereof.* 

H.  Liquidated  Demands.  Under  all  the  statutes  the  decisions  are  uniform 
that  liquidated  damages  are  the  subject  of  cross  demands^  whether  recoupment,^ 
set-off,^  counter-claim/  or  compensation/ 

I.  Unliquidated  Demands  — l.  What  Are  Unliquidated  Demands.^  The 
cases  defining  what  is  a  liquidated  demand  within  the  meaning  of  statutes  of 
set-off  are  veiy  confusing  and  unsatisfactory/^  and  vary  according  to  the  dis- 
position of  the  various  courts  to  extend  or  restrict  the  right  of  set-off  and  the 
wording  of  the  statute.  Thus  the  rule  is  laid  down  that  a  defendant  may  set 
off  damages  capable  of  liquidation  by  any  known  legal  standard/^  and  that  dam- 
ages are  so  unhquidated  as  not  to  be  the  subject  of  set-off  when  there  is  no  criterion 
provided  by  the  parties  or  by  the  law  for  their  ascertainment/^  and  that  a  claim 


In  the  federal  courts  equitable  set-off  can- 
not be  pleaded  in  an  action  at  law.  Piatt  v. 
Larter,  94  Fed.  610;  Church  v.  Spiegelberg, 
31  Fed.  601,  24  Blatchf.  540. 

In  Canada  an  equitable  set-off  is  allowed 
at  law.  McKelvey  v.  McLean,  34  U.  C.  Q.  B. 
635. 

3.  See  the  codes  and  statutes  of  the  sev- 
eral states.  And  see  McAdow  'c.  Ross,  53  Mo. 
199;  Miller  v.  Crigler,  83  Mo.  App.  395; 
Wheeler  v.  Millar,  90  N.  Y.  353;  Mathez  v. 
Neidig,  72  N.  Y.  100;  Shipman  v.  Lansing, 
25  Hun  (N.  Y.)  290;  Hicksville,  etc.,  R.  Co. 
v.  Long  Island  R.  Co.,  48  Barb.  (N.  Y.)  355; 
Currie  v.  Cowles,  6  Bosw.  ( N.  Y. )  452 ;  Demp- 
sey  f.  Rhodes,  93  N.  C.  120;  Pearsall 
Mayers,  64  N.  C.  549  (holding  that,  where  a 
vendor  of  land  brings  an  action,  for  possession 
against  his  vendee,  who  has  been  let  into  pos- 
session, the  title  being  reserved,  the  latter 
may  set  up  the  contract  of  sale  and  ask  for 
an  account  of  the  judgments  upon  the  pur- 
chase-money by  counter-claim  in  the  same 
action )  ;  Wyman  v.  Herard,  9  Okla.  35,  59 
Pac.  1009;  Boyd  v.  Beaudin,  54  Wis.  193,  11 
N.  W.  521  (under  Rev.  St.  (1878)  §§  2656, 
2657);  Atwater  v.  Schenck,  9  Wis.  160. 

4.  Wyman  v.  Herard,  9  Okla.  35,  59  Pac. 
1009. 

5.  Ravmond  State,  54  Miss.  562,  28  Am. 
Rep.  382;  Ives  v.  Van  Epps,  22  Wend.  (K  Y.) 
155. 

6.  Massachusetts. —  Ford  v.  Burchard,  130 
Mass.  424;  Pitts  v.  Holmes,  10  Cush.  92. 

Michigan. —  Powell  v.  Powell,  52  Mich.  432, 
18  N.  W.  203. 

Missouri. —  Gunn  v.  Todd,  21  Mo.  303,  64 
Am.  Dec.  231. 

New  Jersey. —  Marshall  v.  Hann,  17  K  J.L. 
425;  Parker  v.  Hartt,  32  N.  J.  Eq.  225  [af- 
firmed in  32  N.  J.  Eq.  844]. 

Pennsylvania. —  McFadden  V.  Erwin,  2 
Whart.  37. 

Rhode  Island. —  Greene  v.  Harris,  10  R.  1. 
382;  Smith  v.  Eddv,  1  R.  I.  476. 

United  mates.— Be  Taslet  v.  Crousellat,  7 
Fed.  Cas.  No.  3,827,  1  Wash.  504,  under  a 
Pennsylvania  statute. 

7.  Morrison  v.  Lovejoy,  6  Minn.  319;  Ogden 
r.  Coddington,  2  E.  1).'  Smith  CN.  Y.)  317; 
Boston  Silk,  etc.,  Mills  v.  Eull,  37  How.  Pr. 
(N.  Y.)  299. 


8.  Burbridge  y.  Anderson,  32  La.  Ann. 
877;  Copley  v.  Lambeth,  9  Rob.  (La.)  137; 
Jonau  V.  Ferrand,  2  Rob.  (La.)  216;  Hoff- 
man V,  Pontchartrain  R.  Co.,  9  La.  20; 
Blanchard  v.  Cole,  8  La.  153;  Lacoste  V. 
Bordere,  7  Mart.  N.  S.  (La.)  516;  Carter  V. 
Morse,  8  Mart.  (La.)  398;  Baldwin  v.  Handy, 
McGloin  (La.)  189. 

9.  "  Liquidated "  defined  see  Liquidated, 
25  Cyc.  1444,  and  Cross-References  There- 
under. 

10.  Harrington  Lumber  Co.  v.  Smith,  44 
Tex.  Civ.  App.  363,  99  S.  W.  110. 

11.  Wanamaker  v.  Quinn,  27  Pa.  Super. 

Ct.  288 ;  North  German  Lloyd  Steamship  Co. 
V.  Wood,  18  Pa.  Suger.  Ct.  488;  Haines  v. 
Young,  13  Pa.  Super.  Ct.  303. 

12.  Sledge  v.  S\yift,  53  Ala.  110;  Brown 
V.  Chambers,  12  Ala.  697 ;  Handley  v.  Dobson, 
7  Ala.  359;  McCord  v.  Williams,  2  Ala.  71 
( holding  that  damages  which  could  only  be 
ascertained  and  rendered  certain  by  the  ver- 
dict of  a  jury  are  unliquidated  and  cannot  be 
set  off)  ;  Horn  v.  Noble,  95  111.  App.  99;  Scar- 
ritt  Estate  Co.  v.  J.  F.  Schmelzer,  etc..  Arms 
Co.,  110  Mo.  App.  406,  86  S.  W.  489;  Jones 
V.  Hunt,  74  Tex.  657,  12  S.  W.  832  (holding 
a  claim  for  conversion  of  money  to  be  a  liqui- 
dated demand)  ;  Brooks  Tire  Mach.  Co.  v. 
Shields,  (Tex.  Civ.  App.  1908)  108  S.  W. 
1005  (holding  also  that  whether  a  cause  of 
action  is  founded  on  a  liquidated  demand 
within  the  rule  that  within  a  suit  founded  on 
a  liquidated  demand  defendant  cannot  inter- 
pose a  counter-claim  based  on  a  demand  for 
unliquidated  damages  not  growing  out  of  or 
connected  with  the  action  must  be  determined 
alone  from  the  petition)  ;  Harrington  Lum- 
ber Co.  V.  Smith,  44  Tex.  Civ.  A\^\  363,  99 
S.  W.  110  (holding  that  where,  in  an  action 
for  the  price  of  goods  sold,  defendant  pleaded 
that  he  had  paid  plaintiff'  for  a  car-load  of 
goods  previously  sold  by  plaintiff'  to  defend- 
ant at  a  certain  price  per  sack,  but  that  on 
opening  the  car  defendant  had  found  a  short- 
age and  a  certain  number  of  sacks  so  worth- 
less tliat  they  were  rejected,  the  total  of  the 
price  per  sack  for  each  missing  and  rejected 
sack  constituted  a  liquidated  demand,  and 
hence  might  be  set  off  in  the  action). 

Demands  not  payable  in  money  but  in  prop- 
erty, the  value  of  which  is  not  ascertained 
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is  liquidated  only  when  the  amount  of  it  has  been  determined  or  the  data  settled 
upon  which  the  amount  can  be  calculated/^  the  true  construction  of  the  words 
"sum  liquidated"  being  held  to  be  a  sum  which  may  be  ascertained  by  calcula- 
tion, and  being  held  to  apply  and  Hmit  these  words  to  such  judgments  or  con- 
tracts only  as  that  the  amount  of  defendant's  demand  can  be  ascertained  by  the 
judgment  or  contract  itself,  or  by  mathematical  calculation  on  the  same,^*  without 
the  necessity  of  other  proof  than  of  the  liability/^  and  without  the  intervention 
of  a  jury/^  or  the  conflicting  opinions  of  witnesses/^  Other  cases  hold  that 
although  unliquidated  damages  to  be  ascertained  by  the  discretion  of  a  jury 
cannot  be  set  off,  unliquidated  damages  to  be  assessed  upon  pecuniary  demands, 
as  for  goods  sold  and  dehvered,  work  and  labor  done,  and  in  all  cases  where  debt 
or  indebitatus  assumpsit  would  lie,  may  be  set  off,  as  the  law  prescribes  a  definite 


either  by  the  contract  of  the  parties  or  the 
law,  cannot  be  set  off,  Handley  v.  Dobson, 
7  Ala.  359;  Prather  v.  McEvoy,  7  Mo.  598 
(holding  that  a  note  given  for  a  certain  sum 
payable  in  work  cannot  be  set  off  in  an  action 
founded  on  a  debt  due  in  money,  although 
the  debt  accrued  for  the  same  kind  of  work 
stipulated  for  in  the  note)  ;  Carleton  v. 
Brooks,  14  N.  H.  149;  Bolinger  r.  Gordon, 
11  Humphr.  (Tenn.)  61.  But  see  Whisenant 
V.  Towers,  2  Rich.  (S.  C.)  110  (holding  that 
a  covenant  to  give  a  sum  of  money  named, 
as  rent,  to  be  paid  in  splitting  rails,  repair- 
ing fences,  and  other  work,  can  be  set  off  in 
an  action  in  a  note) ;  Memphis,  etc.,  R.  Co.  v. 
Walker,  2  Head  (Tenn.)  467  (holding  that 
an  obligation  for  money  to  be  paid  by  a  given 
day  may,  if  not  complied  with,  be  the  sub- 
ject of  set-off  in  a  suit  against  the  original 
holder  of  said  obligation  or  his  assignee  for 
money  due  said  company,  and  that  this  is  so 
whether  the  obligation  fixes  the  value  at 
which  the  bonds  are  to  be  received  or  not; 
the  law  having  established  a  rule  by  which 
the  value  may  be  ascertained  and  rendered 
certain,  which  would  be  the  nominal  value  of 
the  bonds  and  interest  thereon). 

13.  Carter  v.  Jaseph,  48  Mich.  615,  12 
N.  W.  876;  Smith  v.  Warner,  14  Mich.  152 
(holding  that  a  claim  can  never  be  said  to 
be  liquidated  until  some  specific  amount,  or 
some  specific  data  from  which  such  amount 
can  be  calculated  by  an  ordinary  mathemati- 
cal process,  shall  have  been  arrived  at  in 
such  a  way  as  to  measure  the  rights  of  the 
parties,  and  this  can  never  be  the  case  be- 
fore verdict,  where  the  data  for  calculation 
depend  on  values  to  be  established  by  wit- 
nesses) ;  Parker  v.  Hartt,  32  N.  J.  Eq.  225 
[aprmed  in  32  N.  J.  Eq.  844]  ;  McFadden  r. 
Erwin,  2  Whart.  (Pa.)  37  (holding  that 
damages  may  be  deemed  unliquidated  when 
the  injury  done  or  suffered  is  of  such  a  nature 
as  to  permit  no  fixed  or  certain  rule  for  the 
measure  of  the  damages  sustained)  ;  Tide- 
water Quarrv  Co.  v.  Scott,  105  Va.  160,  52 
S.  E.  835,  115  Am.  St.  Rep.  864;  Charnley 
i\  Sibley,  73  Fed.  980,  20  C.  C.  A.  157. 

14.  Maine.— ILall  v.  Glidden,  39  Me. 
445. 

Massachusetts.— Trsicej  v.  Grant,  137  Mass. 
181 ;  Union  Mut.  Mar.  Ins.  Co.  v.  HoM^es,  124 
Mass.  470  (disallowing  as  unliquidated  a 
set-off  for  partial  loss  under  a  marine  in- 
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surance  policy)  ;  Taft  v.  Larkin,  123  Mass. 
598;  Pitts  v.  Holmes,  10  Cush.  92;  Phelps 
v.  Rice,  10  Mete.  128  (disallowing  as  un- 
liquidated a  set-off  for  damages  sustained 
for  waint  of  professional  skill  .and  diligence 
of  an  attorney  in  prosecuting  suits ) . 

Michigan. —  Carter  v.  Jaseph,  48  Mich.  615, 
12  N.  W.  876. 

New  Hampshire. —  Drew  v.  Towle,  27  N.  H. 
412,  59  Am.  Dec.  380,  holding  that  damages 
arising  from  the  breach  of  covenants  in  a 
deed  conveying  real  estate  may  be  set  off 
where  the  amoimt  of  such  damages  may  be 
ascertained  by  mere  computation. 

NeiD  York. —  Cumings  v.  Morris,  3  Bosw. 
560  [affirmed  in  25  N.  Y.  625]  (disallowing 
as  a  set-off  a  demand  against  the  payee  of  a 
note,  growing  out  of  a  partnership  between 
the  maker,  the  payee,  and  a  third  person, 
where  there  had  been  no  accounting  between 
the  parties)  ;  Diehl  v.  Generial  Mut.  Ins.  Co., 
1  Sandf.  257;  Osborn  v.  Etheridge,  13  Wend. 
339;  Holbrook  v.  American  F.  Ins.  Co.,  6 
Paige  220  (disallowing  as  an  unliquidated 
set-off  a  claim  for  loss  under  a  fire  policy  in 
consequence  of  a  fire,  on  the  ground  that 
such  a  claim  is  unliquidated  until  adjusted). 

Rhode  Island.— Bell  i\  Ward,  10  R.  I.  503; 
Greene  v.  Harris,  10  R.  I.  382  (holding,  how- 
ever, that  this  rule  applies,  although  the  cal- 
culation be  intricate  and  depend  upon  a  va- 
riety of  matters)  ;  Smith  v.  Eddy,  1  R.  I. 
476. 

Teccas. —  Jones  v.  Hunt,  74  Tex.  657,  12 
S.  W.  832. 

See  43  Cent.  Dig.  tit.  Set-Off  and  Counter- 
claim," §  58. 

The  verification  of  an  open  account  sued 
upon  did  not  affect  the  nature  of  the  demand 
so  as  to  make  it  a  certain  demand  within 
Tex.  Rev.  St.  (1895)  art.  754,  providing  that, 
if  plaintiff's  suit  is  "  founded  on  a  certain 
demand,  defendant  shall  not  be  permitted  to 
set  off  unliquidated  or  uncertain  damages 
founded  on  a  tort  or  breach  of  covenant  on 
the  part  of  the  plaintiff."  Hallinan  v.  Levy- 
tansky,  (Tex.  Civ.  App.  1907)  102  S.  W. 
463. 

15.  Bell  V.  Ward,  10  R.  T.  503. 

16.  Dale  v.  Richards,  21  D.  C.  312. 

17.  Kellev  v.  Caffrev,  79  111.  App.  278; 
Carter  v.  Jaseph,  48  Mich.  615,  12  N.  W. 
876;  Butts  Collins,  13  Wend.  (K  Y.) 
139. 
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rule  by  which  the  amount  of  such  money  demand  shall  be  ascertained/^  which 
can  be  shown  by  the  testimony  of  witnesses  acquiiinted  with  the  market/^  and 
determined  by  computing  the  difference  between  the  contract  price  and  market 
value.^^  And  the  same  rule  apphes  where  the  subject  of  the  contract  is  real 
estate.^ ^  A  claim  recoverable  only  by  action  of  account  or  bill  in  equity  is  so 
unHquidated  as  not  to  be  the  subject  of  set-off .^^  Where  plaintiff  has  acknowl- 
edged the  amount  due  defendant;  the  claim,  although  formerly  unhquidated, 
is  so  no  longer;  and  the  same  rule  apphes  where  the  parties  have  fixed  the  value 
of  the  set-off.^^  But  damages  which  are  otherwise  unliquidated  cannot  be  set 
off  simply  because  plaintiff  promised  to  pay  for  them  when  ascertained.^^ 

2.  Recoupment.  It  is  a  universal  rule  that  unliquidated  damages  may  be 
recouped, if  they  arise  out  of  the  transaction  forming  the  basis  of  plaintiff's  action;^^ 


18.  Alabama. —  Walke  v.  McGehee,  11  Ala. 
273;  Brazier  v.  Fortune,  10  Ala.  516,  hold- 
ing that  money  which  defendant  had  to  pay 
as  costs  on  suits,  which  plaintiff  had  insti- 
tuted in  his  name  without  his  consent,  was  a 
valid  set-off  in  an  action  against  him  by 
plaintiff. 

Connecticut. —  Bulkeley  v.  Welch,  31  Conn. 
339. 

Georgia. —  Crenshaw  v.  Jackson,  6  Ga.  509, 
50  Am.  Dec.  361. 

Illinois. —  Kelley  v.  CalTrey,  79  111.  App. 
278. 

Kentucky. —  Eversole  v.  Moore,  3  Bush 
49 ;  Wake  v.  Commonwealth  Bank,  2  Dana 
394;  Jenkins  v.  Richardson,  6  J.  J.  Marsh. 
441,  22  Am.  Dec.  82;  Littell  r.  Shockley,  4 
J.  J.  Marsh.  245. 

Missouri. —  Austin  v.  Feland,  8  Mo.  309, 

New  York. — •  Burgess  v.  Tucker,  5  Johns. 
105,  holding  that  an  award  for  the  payment 
of  money  may  be  set  off  as  the  sum  is  certain, 
liquidated,  and  expressly  ascertained. 

North  Carolina. — Wheeler  v.  Dunn,  27  N.  C. 
380;  Lindsay  v.  King,  23  N.  C.  401,  holding 
also  that  under  a  statute  allowing  mutual 
debts  to  be  set  off,  a  set-off  must  be  a 
money  demand.  See  Raisin  v.  Thomas,  88 
N.  C.  148,  comparing  the  practice  before  and 
since  the  code. 

Pennsylvania. —  Russell  v.  Miller,  54  Pa. 
St.  154.^ 

Tennessee. —  Lowry  v.  Hawes,  10  Heisk. 
688  (holding  that  defendant  may  set  off  a 
promise  to  pay  the  value  of  specified  articles 
on  the  happening  of  a  contingency,  which  is 
found  by  the  jury  to  have  happened  as  the 
amount  of  such  money  demand  is  prescribed 
by  a  definite  rule  of  lav/  to  be  the  market 
vabie  of  the  articles  at  the  time  of  the  hap- 
p(Miiiirr  of  the  contingency)  ;  Martin  v.  Mc- 
Allister, 2  Yerg.  Ill;  Ragsdale  i\  Buford,  3 
llayw.  192. 

Vermont. —  Thompson  r.  Congdon,  43  Vt. 
396. 

Virginia. —  Tidewater  Quarry  Co.  v.  Scott, 
105  Va.  160,  52  S.  E.  835,  115  Am.  St.  Rep. 
.  804. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
tor-Claim,"  §  58  et  seq. 

19.  Bulkeley  r.  Welch,  31  Conn.  339; 
Stearns  r.  Marsh,  4  Den.  (N.  Y.)  227,  47 
Am.  Dec.  248. 

20.  Kelley  v.  Caffrey,  79  111.  App.  278. 

21.  Avery  v.  Brown",  31  Conn.  398. 


22.  Cumings  v.  Morris,  3  Bosw.  (N.  Y.) 
560  [affirmed  in  25  N.  Y.  625]  ;  Sherman  v.. 
Ballou,  8  Cow.  (N.  Y.)  304;  Russell  v.  Mil- 
ler, 54  Pa.  St.  154;  Sennett  v.  Johnson,  9 
Pa.  St.  335;  Applebv  v.  Barrett,  28  Pa. 
Super.  Ct.  349;  Thomson's  Estate,  5  Wkly. 
Notes  Cas.  (Pa.)  14. 

A  claim  for  contribution  which  can  only 
be  enforced  in  a  bill  in  equity  cannot  be  set 
off.  McLauthlin  v.  Smith;  176  Mass.  46,  57 
N.  E.  216. 

23.  Hargroves  v.  Cooke,  15  Ga.  321;  Rey- 
naud  V.  His  Creditors,  4  Rob.  (La.)  514; 
Wheeler  v.  Dunn,  27  N.  C.  380;  Jones  v. 
Hunt,  74  Tex.  657,  659,  12  S.  W.  832.  But 
see  Diehl  v.  General  Mut.  Ins.  Co.,  1  Sandf. 
(N.  Y. )  257,  holding  that  the  claim  for  a 
partial  loss  on  a  policy  of  insurance  is  un- 
liquidated, although  the  amount  of  the  loss 
be  agreed  upon  conditionally  before  suit 
brought,  as  this  liquidation  was  merely  an 
adjustment  by  which  the  amount  of  recovery 
was  fixed  in  event  of  the  company's  being 
held  liable,  and  does  not  affect  the  character 
of  the  claim  as  being  unliquidated  or  not, 

24.  Arlington  First  Nat.  Bank  v.  Lynch, 
6  Tex.  Civ.  App.  590,  25  S.  W^  1042. 

25.  Robison  v.  Hibbs,  48  111.  408  (holding 
that  where  plaintiff's  hogs  entered  defend- 
ant's field,  and  destroyed  his  corn,  and  plain- 
tiff promised  to  pay  for  the  corn,  the  damage 
sustained  by  the  trespass  was  not  thereby 
liquidated)  ;  Corey  v.  Janes,  15  Gray  (Mass.) 
543.  See  also  Union  Mut.  Mar.  Ins.  Co.  r. 
Howes,  124  Mass.  470. 

26.  Alabama.— Batehett  v.  Gibson,  13  Ala. 
587. 

Arkansas. — Bloom  v.  Lehman,  27  Ark.  489  ; 
Desha  t'.  Robinson,  17  Ark.  228;  Robinson  r. 
Mace,  16  Ark.  97;  Wheat  v.  Dotson,  12  Ark. 
699. 

Illinois. —  Chicago    Legal    News  Co, 
Browne,  5  111.  App.  250  [affimied  in  103  III. 
317]. 

Maine. —  Rogers  v.  Humphrey,  39  Me,  382» 
Michigan.— Ward  r.  Fellers,\3  Mich.  281. 
Mississippi. —  Raymond  r.  State.  54  Misf. 

562,  28  Am.  Rep.  *382;  [Myers  r.  Estell,  47 

Miss.  4. 

Ncic  Jersey. —  Parker  r.  Hartt,  32  N.  J.  Eq. 
225  \alfirmrd  in  32  N.  J.  Eq.  844]. 

Nor  York. —  Batternian  r.  Pierce,  3  Hill 
171;  Ivos  r.  Van  Epps,  22  Wend.  155. 

Tennessee. —  Nashville,  etc..  K.  Co,  V. 
Chumley,  6  Hoisk.  325. 
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but  unliquidated  damages  arising  out  of  a  tort  independent  of  and  disconnected 
with  the  transaction  sued  on  cannot  be  recouped.^^ 

3.  Set-Off.  Under  a  large  majority  of  the  statutes  it  has  been  uniformly 
held  that  unUquidated  damages  cannot  be  pleaded  as  a  set-off/^  even  though 


West  Virginia. —  Baltimore,  etc.,  R.  Co.  v. 
Jameson,  13  W.  Va.  833,  31  Am.  Rep.  775. 

United  States. —  Winder  v.  Caldwell,  14 
How.  434,  14  L.  ed.  487,  holding  that,  al- 
though it  is  true,  as  a  general  rule,  that  un- 
liquidated damages  cannot  be  the  subject  of 
set-off,  yet  it  is  well  settled  that  a  total  or 
partial  failure  of  consideration,  acts  of  non- 
feasance or  misfeasance,  immediately  con- 
nected with  the  cause  of  action,  or  any 
equitable  defense  arising  out  of  the  same 
transaction,  may  be  given  in  evidence  in 
mitigation  of  damages,  or  recouped;  not 
strictly  by  the  way  of  defalcation  or  set-off, 
but  for  the  purpose  of  defeating  plaintiff's 
action  in  whole  or  in  part,  and  to  avoid 
circuity  of  action. 

See' 43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §  54  et  seq. 

But  see  Hall's '  Appeal,  40  Pa.  St.  409, 
where  the  court  says  tliat  unliquidated  dam- 
ages in  tort  could  not  be  recouped.  But  as 
the  general  rule  is  that  torts  are  subject  to 
recoupment  ( see  infra  VI,  J,  1 )  and  un- 
liquidated damages  can  be  recouped  (see 
supra,  this  note),  it  would  seem  that  the 
court  referred  to  &et-off  rather  than  recoup- 
ment. 

Where  plaintiff's  demand  is  under  seal  de- 
fendant cannot  recoup  unliquidated  damages. 
Kinzie  r.  Reiley,  100  Va.  709,  42  S.  E. 
872 

27.  Roth  V.  Reiter,  213  Pa.  St.  400,  62 
Atl.  1063. 

28.  Arkansas. —  Gerson  v.  Slemons,  30  Ark. 
50;  Robinson  v.  Mace,  16  Ark.  97;  Wheat  v. 
Dotson,  12  Ark.  699;  Woodruff  v.  Laflin,  4 
Ark.  527;  Dugan  r.  Cureton,  1  Ark.  31,  31 
Am.  Dec.  727. 

California. —  Ricketson  v.  Richardson,  19 
Cal.  330. 

Connecticut. —  New  Haven  Pipe  Co.  v. 
Work,  44  Conn.  230. 

District  of  Columhia. —  Dale  v.  Richards, 
21  D.  C.  312. 

Georgia. —  Mell  v.  Moony,  30  Ga.  413; 
Grimes  v.  Reese,  30  Ga.  330;  Jordan  v. 
Jordan,  12  Ga.  77 ;  Crenshaw  v.  Jackson,  6 
Ga.  509,  50  Am.  Dec.  361.  But  see  Ingram 
V.  Jordan,  55  Ga.  356,  holding  that  under 
the  code  provision  allowing  defendant  to  set 
off  a  claim  of  the  same  nature  as  plaintiff's 
demand,  defendant  may  in  an  action  on  an 
unliquidated  claim  set  off  unliquidated 
damages. 

Illinois.— YLqW&j  v.  Caffrey,  79  111.  App. 
278. 

Indiana.— iWest  v.  Hayes,  104  Ind.  251,  3 
N.  E.  932;  Miles  v.  Elkin,  10  Ind.  329;  Ab- 
bott V.  Smith,  4  Ind.  452;  Rodman  v.  Bald- 
win, 2  Ind.  105;  Smith  v.  Smith,  1  Ind.  476; 
McKinney  i\  Bellows,  3  Blackf.  31.  See  also 
Stockton  V.  Graves,  10  Ind.  294.  Compare 
Hendry  v.  Hendry,  32  Ind.  349;  Irish  v. 
Snelson,  16  Ind.  365,  both  holding  that  an 
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unliquidated  demand  growing  out  of  unset- 
tled partnership  accounts  may  be  set  off. 

Iowa. —  Sample  v.  Grifhth,  5  Iowa  376. 

Kentucky. —  Shropshire  v.  Conrad,  2  Mete. 
143;  Patrick  v.  Langston,  5  J.  J.  Marsh. 
653;  Bruce  v.  Burdet,  1  J.  J.  Marsh.  80; 
Pemberton  v.  Brown,  5  Litt.  3 ;  Farquhar  v. 
Collins,  3  A.  K.  Marsh.  31;  Williams  v.  Gil- 
christ, 3  Bibb  49;  Morrison  v.  Hart,  Hard. 
150;  Brannin  v.  Crouch,  10  Ky.  L.  Rep.  773; 
Marks  v.  Squair,  10  Ky.  L.  Rep.  589;  Forbes 
V.  Cooper,  9  Ky.  L.  Rep.  716.  See  Doysher 
v.  Adams,  29  S!"  W.  348,  16  Ky.  L.  Rep.  582, 
holding  that  unliquidated  damages  cannot  be 
set  off  to  a  breach  of  contract  without  an  al- 
legation of  the  insolvency  or  non-residence  of 
the  parties  to  the  contract,  as  to  which  see 
further  infra,  VI,  I,  7. 

Maine.— Hall  v.  Glidden,  39  Me.  445; 
Rogers  v.  Humphrey,  39  Me.  382. 

Maryland. —  Hearn  v.  Cullin,  54  Md.  533; 
Smith  V.  Washington  Gaslight  Co.,  31  Md. 
12,  100  Am.  Dec.  49.  But  see  Baltimore  Ins. 
Co.  V.  McFadon,  4  Harr.  &  J.  31. 

Massachusetts. —  Barry  v.  Cavanagh,  127 
Mass.  394;  Taft  v.  Larkin,  123  Mass.  598; 
Warren  v.  Franklin  Ins.  Co.,  104  Mass.  518; 
Montague  v.  Boston,  etc.,  Iron  Works,  97 
Mass.  502;  Cordell  v.  Bridge,  9  Allen  355; 
Corey  v.  Jones,  15  Gray  543  (holding  that 
unliquidated  damages  cannot  be  set  off,  even 
though  plaintiff  agreed  to  pay  them)  ;  Phelps 
V.  Rice,  10  Mete.  128;  St.  Louis  Perpetual 
Ins.  Co.  V.  Homes,  9  Mete.  39;  Pitkin  v. 
Frink,  8  Mete.  12.  See  Ford  v.  Burchard, 
130  Mass.  424. 

Michigan. — •  Shipman  v.  Coryell,  105  Mich. 
395,  63  N.  W.  410;  Wood  Mowing,  etc.,  Mach. 
Co.  V.  Seaver,  90  Mich.  546,  51  N.  W.  637; 
Randall  v.  Baird,  66  IMich.  312,  33  N.  W. 
506;  Powell  V.  Powell,  52  Mich.  432,  18 
N.  W.  203  ;  Carter  v.  Jaseph,  48  Mich.  615, 
12  N.  W.  876:  Hunt  v.  Middleworth,  44  Mich. 
448,  7  N.  W.  57;  Howell  v.  Medler,  41  Mich. 
641,  2  N.  W.  911;  Hendricks  v.  Toole,  29 
Mich.  34;  Mitchell  v.  Shuert,  16  Mich.  444; 
Ward  V.  Fellers,  3  Mich.  281.. 

Mississippi. —  W^.  T.  Adams  Mach.  Co.  v. 
Thomas,  87  Miss.  391,  39  So.  810;  Raymond 
V.  State,  54  Miss.  562,  28  Am.  Rep.  382; 
Caspar  Thigpen,  48  Miss.  635;  Myers  V, 
Estelle,  47  Miss.  4;  Whitaker  v.  Robinson, 
2  Sm.  &  M.  349. 

Missouri.— StSite  v.  Eldridge,  65  Mo.  584; 
Empire  Transp.  Co.  v.  Boggiano,  52  Mo.  294; 
Gunn  V.  Todd,  21  Mo.  303,  64  Am.  Dec.  231; 
Brake  v.  Corning,  19  Mo.  125;  Pratt  V. 
Menkens,  18  Mo.  158;  Mahan  v.  Ross,  18  Mo. 
121;  Johnson  v.  Jones,  16  Mo.  494;  State  v. 
Modrell,  15  Mo.  421;  Scarritt  Estate  Co.  v. 
Schmelzer,  etc.,  Co.,  110  Mo.  App.  406,  86 
S.  W.  489;  McCuin  v.  Frazier,  38  Mo.  App. 
63;  State  v.  McHale,  16  Mo.  App.  478; 
Walker  v.  Lewandovska,  15  Mo,  App.  581. 

Montana. —  Wells  v.  Clarkson,  2  Mont.  379. 
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the  demand  which  defendant  seeks  to  interpose  as  a  set-off  becomes  hquidated 
after  the  commencement  of  the  action  in  which  it  is  sought  to  be  interposed/^ 
and  as  the  rule  almost  universally  followed  is  that  a  claim  sounding  in  tort  is  not 
the  subject  of  set-off/'^  it  follows  with  greater  force  that  a  claim  for  unHquidated 


'Nebraska. —  Boyer  v.  Clark,  3  Nebr.  161. 

Neio  EampsUre. —  Barker  v.  Barker,  62 
N.  H.  366;  Robinson  v.  Oilman,  43  N.  H. 
485;  Drew  v.  Towle,  27  N.  H.  412,  59  Am. 
Dec.  3S0. 

New  Jersey. —  Reim  v.  Bissmger,  75 
N  J.  L.  2S9,  68  Atl.  88;  Godkin  v.  Bailey, 
74  N.  J.  L.  655,  65  Atl.  1032,  9  L.  R.  A. 
K  S.  1134;  Bird  v.  Magowan,  (Ch.  1898)  43 
Atl.  278;  Trotter  v.  Heckscher,  40  N.  J.  Eq. 
612,  4  Atl.  83;  Parker  v.  Hartt,  32  N.  J.  Eq. 
225  {affirmed  in  32  N.  J.  Eq.  844]  ;  Taylor  v. 
Stout,  1  N.  J.  L.  53.  See  State  v.  Welstead, 
11  N.  J.  L.  397. 

NeiD  York. —  Cumings  v.  Morris,  3  Bosw. 
560  [affirmed  in  25  N.  Y.  625] ;  Deming  v. 
Kemp,  4  Sandf.  147 ;  Hart  v.  Brady,  1  Sandf. 
626;  Diehl  v.  General  Mut.  Ins.  Co.,  1  Sandf. 
257;  S.  Liebmann's  Sons  Brewing  Co.  v.  Di 
Nicolo,  46  Misc.  268,  91  N.  Y.  Suppl.  791; 
Batterman  v.  Pierce,  3  Hill  171;  Butts  V. 
Collins,  13  Wend.  139  (holding  that  imder 
the  statute  of  1801  unliquidated  damages 
could  not  be  set  off  in  an  action  of  assumpsit 
in  courts  of  record,  and  by  the  act  of  1813, 
on  the  subject  of  set-offs,  such  demands  were 
the  subject  of  set-off;  but  that  by  the  Re- 
vised Statutes,  the  law  was  restored  as  it  was 
in  1801,  and  that  unliquidated  damages  could 
not  be  set  off)  ;  Tuttle  v.  Tompkins,  2  Wend. 
407;  Sherman  i:.  Ballou,  8  Cow.  304  (hold- 
ing that  a  claim  recoverable  only  by  an  ac- 
tion of  account  or  bill  in  equity  is  not  avail- 
able as  a  set-off  at  laAv)  ;  Gordon  v.  Bowne, 
2  Johns.  150  (disallowing  a  set-off  of  a  loss 
on  an  open  policy)  ;  Brown  v.  Cuming,  2  Cai. 
33;  Jennings  v.-  Webster,  8  Paige  502,  35 
Am.  Dec.  722;  Livingston  v.  Livingston,  4 
Johns.  Ch.  287;  Hackett  v.  Connett,  2  Edw. 
73.  See  Welch  v.  Hazelton,  14  How.  Pr.  97 
(holding  that  in  an  action  defendant  might 
under  the  prevailing  statute  set  off  a  demand 
for  real  estate  or  personal  property  sold,  or 
for  money  paid  or  services  done,  or,  if  it 
was  not  such  a  demand,  the  account  must  be 
liquidated  and  capable  of  being  ascertained 
by  calculation)  ;  Rawson  v.  Copland,  2 
Sandf.  Ch.  251. 

North  Carolina. —  Terrell  v.  Walker,  66 
N.  C.  244;  Wheeler  v.  Dunn,  27  N.  C.  380; 
Lindsay  v.  King,  23  N.  C.  401 ;  Hogg  v.  Ashe, 
2  N.  C.  471. 

Oklahoma. —  Colcord  v.  Conger,  10  Okla. 
458,  62  Pac.  276. 

Oregon. —  Burrage  v.  Bonanza  Gold,  etc., 
Min.  Co.,  12  Oreg.  169,  6  Pac.  766. 

Rhode  Island.—  Cole  Shanahan,  24  R,  L 
427,  53  Atl.  273;  Clyde  v.  Knight,  12  R.  I. 
194;  Bell  Ward,  10  R.  I.  503;  Smith  v. 
Kddy,  1  R.  T.  476. 

Tennessee. —  Nashville,  etc.,  R.  Co.  v. 
Chuniley,  6  Heisk.  325. 

Virginia.— Kinz\e  v.  Rieley,  100  Va.  709, 
42  S.  E.  872;  Harrison  v.  Wortham,  8  Leigh 
206;  Webster  v.  Couch,  6  Rand.  519.    But  see 


Newport  News,  etc.,  R.,  etc.,  Electric  Co.  v. 
Bickford,  105  Va.  182,  52  S.  E.  1011,  holding 
that  under  Code  (1887),  §  3299,  if  plaintiff's 
claim  is  connected  with  the  subject  of  the 
action  it  is  immaterial  that  it  is  unliqui- 
dated. 

West  Virginia. —  Case  Mfg.  Co.  v.  Sweeny, 
47  W.  Va.  638,  35  S.  E.  853;  Clark's  Cove 
Guano  Co.  v.  Appling,  33  W.  Va.  470,  10 
S.  E.  809;  Baltimore,  etc.,  R.  Co.  v.  Jameson, 
13  W.  Va.  833,  31  Am.  Rep.  775. 

Wisconsin. — Norton  v.  Rooker,  1  Pinn.  195. 

United  States. —  Winder  v.  Caldwell,  14 
How.  434,  14  L.  ed.  487 ;  Tayloe  v.  Sandiford, 
7  Wheat.  13,  5  L.  ed.  384;  The  Zouave,  29 
Fed.  296;  Armstrong  v.  Brown,  1  Fed.  Cas. 
No.  542,  1  Wash.  43;  Homas  v.  McConnell, 
12  Fed.  Cas.  No.  6,656,  3  McLean  381;  U.  S. 
V.  Williams,  28  Fed.  Cas.  No.  16,721,  5  Mc- 
Lean 133;  Vose  r.  Philbrook,  28  Fed.  Cas. 
No.  17,010,  3  Story  335. 

England. —  Hardcastle    v.    Netherwood,  5 

B.  &  Aid.  93,  7  E.  C.  L.  62;  Nedriffe  v. 
Hogan,  2  Burr.  1024,  97  Eng.  Reprint  687; 
Meyer  v.  Dresser,  16  C.  B.  N.  S.  646,  33  L.  J. 

C.  P.  289,  10  L.  T.  Rep.  N.  S.  612,  12  Wkly. 
Rep.  983,  111  E.  C.  L.  646;  Howlet  v.  Strick- 
land, Cowp,  56;  Crampton  v.  Walker,  3 
E.  &  E.  321,  7  Jur.  N.  S.  43,  30  L.  J.  Q.  B. 
19,  9  Wkly.  Rep.  98,  107  E.  C.  L.  321 ;  Craw- 
ford V.  Stirling,  4  Esp.  207;  Grant  v.  Royal 
Exch.  Assur.  Co.,  5  M.  &  S.  439;  Weigall  v. 
Waters,  6  T.  R.  488;  Freeman  v.  Hyett, 
W.  Bl.  394,  96  Eng.  Reprint  224;  Tagart  v. 
Marcus,  36  Wkly.  Rep.  469. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  58  et  seq. 

In  Kentucky  the  code  provisions  relating 
to  set-off  have  beeri  held  not  to  change  the 
former  law  on  the  subject  as  to  unliquidated 
demands.  Shropshire  v.  Conrad,  2  Mete. 
143;  Marks  v.  Squair,  10  Ky.  L.  Rep.  589; 
Forbes  v.  Cooper,  9  Ky.  L.  Rep,  716. 

An  unliquidated  demand  cannot  be  set  off 
against  the  United  States. —  U.  S.  v.  Wells, 
28  Fed.  Cas.  No.  16,663,  2  Wash.  161;  U.  S. 
V.  Williams,  28  Fed.  Cas.  No.  16,721,  5  Mc- 
Lean 133. 

A  claim  growing  out  of  a  breach  of  cove- 
nant c?-nnot  ordinarily  be  liquidated  by  cal- 
culation and  is  not  the  subject  of  set-off. 
Dunn  t-.  White,  1  Ala.  645;  Gridley  v. 
Tucker,  Freem.  (Miss.)  209;  State  v.  El- 
dridge,  65  Mo.  584.  See  also  Thomas  v.  Hill. 
3  Tex.  270;  Andrews  v.  Whitehead,  (Tex. 
Civ.  App.  1901)  60  S.  W.  800. 

A  claim  to  an  inchoate  or  contingent  right 
of  dower  is  not  available  as  a  set-off,  since 
its  value  cannot  be  precisely  ascertained  by 
any  pecuniary  standard.  Johnston  r.  Smith, 
70  Ala.  108. 

29.  Hasolton  r.  Pray,  18  N.  H.  554;  Cleve- 
land Rubber  Co.  v.  Bradford,  6  Ohio  Dec. 
(Ro])rint)  1160,  11  Am.  L.  Rec.  44. 

30.  See  infra,  VI,  J,  2. 

[VI,  I,  3] 
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damages  sounding  in  tort  is  unavailable  as  a  set-off .^^  A  few  of  the  statutes  are 
construed;  however,  more  in  the  spirit  of  the  remedy,  which  is  to  htigate  matters 
between  the  parties  in  one  action,  so  far  as  is  possible,^^  to  allow  a  set-off  arising 
ex  contractu^  although  the  claim  may  be  for  an  unliquidated  amount.^^ 


31.  Alabama.- — Beits  v.  Gunn,  31  Ala.  219; 
Pulliam  V.  Owen,  25  Ala.  492. 

Arkansas. —  Woodruff  v.  Laflin,  4  Ark.  527. 

Florida. —  Griffing  Bros.  Co.  v.  Winfield, 
53  Fla.  589,  43  So.  687;  Hall  v.  Penny,  13 
Fla.  621. 

Illinois. —  Kobison  v.  Hibbs,  48  111.  408. 
Indiana. —  See   Abbott   v.   Smith,    4  Ind. 
452. 

Kentucky. —  Brannin  v.  Crouch,  10  Ky.  L. 
Rep.  773. 

Massachusetts. —  Pitts  V.  Holmes,  10  Cush. 
92. 

Montana. —  Wells  v.  Clarkson,  2  Mont. 
379. 

New  Jersey. —  Cooper  v.  Crane,  9  "N".  J.  L. 
173. 

New  York. —  Sherman  r.  Ballou,  8  Cow. 
304;  Holbrook  v.  American  F.  Ins.  Co.,  6 
Paige  220. 

Pennsylvania. —  Glennon  v.  Lebanon  Mfg. 
Co.,  140  Pa.  St.  594,  21  Atl.  429,  12  L.  P.  A. 
321 ;  Hunt  V.  Gilmore,  59  Pa.  St.  450 ;  Kach- 
lein  V.  Ralston,  1  Yeates  571;  Kachlin  v. 
Mulhallon,  2  Dall.  237,  1  L.  ed.  363;  Acker- 
man  V.  Smith.  1  Pearson  302;  Linen  v.  Feltz, 
13  Lane.  Bar  24,  3  L.  T.  Rep.  N.  S.  107; 
Morris  v.  Pott,  1  Leg.  Rec.  175;  Tinicum  r. 
Farrell,  8  Wkly.  Notes  Gas.  502;  Mcllvaine 

A.  W.  Rand  Co.,  6  \Vkly.  Notes  Cas.  176; 
Lehmaier  v.  Born,  1  Wkly.  Notes  Cas.  444. 

Tennessee. —  Brady  v.  Wasson,  6  Heisk. 
131. 

Texas.— Thomas,  v.  Hill,  3  Tex.  270;  Mc- 
Carty  v.  Squyres,  (Civ.  App.  1896)  34  S.  W. 
356. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  58  et  seq. 

32.  See  supra,  I,  I. 

33.  Robinson  v.  L'Engle,  13  Fla.  482;  In- 
gram V.  Jordan,  55  Ga.  356  (holding  that  in 
Georgia  under  the  code,  section  3261,  which 
allows  defendant  to  set  off  a  claim  of  the  siame 
nature  with  plaintiff's  demand,  unliquidated 
damages  may  be  the  subject  of  set-oft')  ;  St. 
Louis,  etc.,  R.  Co.  v.  Chenault,  36  Kan.  51, 
12  Pac.  303;  Challiss  i\  Wylie,  35  Kan.  506, 
11  Pac.  438;  Gardner  v.  Risher,  35  Kan.  93, 
10  Pac.  584;  Axford  v.  Hubbell,  24  Kan.  414; 
Stevens  v.  Able,  15  Kan.  584;  Hudson  v. 
Nute,  45  Vt.  66;  Keyes  r.  Western  Verm(mt 
Slate  Co.,  34  Vt.  "81  (holding  that  un- 
liquidated damages  ex  contractu  may  be  set 
off)  ;  Hubbard  v.  Fisher,  25  Yt.  539'. 

In  Alabama  prior  to  the  code  it  was  held 
that  unliouidated  damages  could  not  be  set 
off  (Sledge  v.  Swift,  53  Ala.  110;  Wray  v. 
Furniss,  27  Ala.  471;  Pulliam  v.  Owen,  25 
Ala.  492;  Hatchett  v.  Gibson,  13  Ala.  587; 
Handley  v.  Dodson,  7  Ala.  359;  McCord  v. 
Williams,  2  Ala.  71;  Dunn  v.  White,  1  Ala. 
645)  ;  but  under  the  code  unliquidated  dam- 
ages may  be  set  off  if  they  do  not  sound  in 
damages  merely  (Burns  v.  Reeves,  127  Ala. 
127,  28  So.  554;  Hunt  v.  Johnson,  96  Ala. 
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130,  11  So.  387;  Lang  v.  Waters,  4.7  Ala. 
624)  ;  an  unliquidated  demand  not  sounding 
in  damages  merely,  which  is  made  the  subject 
of  set-off",  being  defined  as  one  which,  when 
the  facts  upon  which  it  is  based  are  estab- 
lished, the  law  is  capable  of  measuring  ac- 
curately by  a  pecuniary  standard.  If,  how- 
ever, the  law  does  not  fix  the  measure  of 
damages  —  if  they  are  committed  to  the  judg- 
ment of  the  jury,  dependent  on  the  circum- 
stances of  the  particular  case,  the  demand 
sounds  in  damages  merely,  and  is  not  avail- 
able as  a  set-off  (Sledge  v.  Swift,  supra; 
Martin  v.  Wharton,  38  Ala.  637,  holding  that 
an  inchoate  right  of  dower  is  such  a  de- 
mand, cannot  be  measured  by  a  pecuniary 
standard,  and  cannot  be  set  off';  Walker  V. 
McCoy,  34  Ala.  659;  Holley  V.  Younge,  27 
Ala.  203). 

In  Illinois  unliquidated  damages  may  be 
set  off  if  they  arise  out  of  the  transaction 
sued  on  (Sanger  v.  Fincher,  27  111.  346; 
Crabtree  v.  Kile,  21  111.  180;  Sargeant  V. 
Kellogg,  10  111.  273;  Hawks  v.  Lands,  8  111. 
227;  Kaskaskia  Bridge  Co.  v.  Shannon,  6  111. 
15;  Nichols  v.  Ruckells,  4  111.  298;  Edwards 
V.  Todd,  2  111.  462;  South  Chicago  City  R. 
Co.  V.  Workman,  64  111.  App.  383;  Weaver  v. 
Penny,  17  111.  App.  628;  Hartshorn  v.  Kins- 
man, 16  111.  App.  555),  but  not  when  they 
arise  out  of  a  different  contract  or  trans- 
action, unconnected  with  the  subject-matter 
of  plaintiff's  suit  (Higbie  v.  Rust,  211  IlL 
333,  71  N.  E.  1010,  103  Am.  St.  Rep.  204 
[ajfirming  112  111.  App.  218];  Ewen  v.  Wil- 
bor,  208  111.  492,  70  N.  E.  575  [affirming  99 
111.  App.  132];  Clause  V.  Bullock  Printing 
Press  Co.,  118  Hi.  612,  9  N.  E.  201;  Robison 
■V.  Hibbs,  48  111.  408;  De  Forrest  v.  Oder,  42 
111.  500;  Bush  i\  Kindred,  20  111.  93;  Sar- 
geant V.  Kellogg,  10  111.  273;  Hawks  v.  Lands, 
supra;  Horn  v.  Noble,  95  111.  App.  99;  Smith 
V.  Billings,  62  111.  App.  77;  Brooks  v.  Brady, 
53  111.  App.  155;  Lake  Superior  Mineral 
Land  Dev.  Co.  v.  Clapp,  50  111.  App.  301; 
Poppers  V.  Meager,  33  111.  App.  19;  Hartshorn 
V.  Kinsman,  supra ) . 

In  Ohio  the  earlier  cases  unanimously  held 
that  unliquidated  damages  could  not  be  set  off 
(McCullough  V.  Lewis,  1  Disn.  564,  12  Ohio 
Dec.  (Reprint)  798;  Smead  v.  Chrisfield,  1 
Disn.  18,  12  Ohio  Dec.  (Reprint)  227;  Roots 
V.  Nye,  2  Handy  229,  12  Ohio  Dec.  (Reprint; 
417;  Evens  v.  Hall,  1  Handy  434,  12  Ohio 
Dec.  (Reprint)  222;  Cleveland  Rubber  Co.  V. 
Bradford,  6  Ohio  Dec.  (Reprint)  1160,  11  Am. 
L.  Rec.  44,  holding  that  the  demands  allowed 
to  be  set  off  by  all  the  statutes  from  the  orig- 
inal act  of  George  II  (see  supra,  I,  B,  3,  a)  to 
the  adoption  of  the  code  have  been  interpreted 
to  mean  liquidated  demands;  Stoutenberg  v. 
Freese,  2  Ohio  Dec.  (Reprint)  463),  but  in 
a  later  case  it  was  held  that  an  unliquidated 
demand  might  be  set  off  if  it  arose  out  of  the 
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4.  Counter-Clat!j.  As  counter-claim  is  a  broad  remedy  devised  to  give  defend- 
ant the  benefit  of  whatever  rights  of  offsetting  cross  demands  of  which  he  could 


same  contract  (Doppler  V.  Cox,  6  Ohio  Dec. 
(Reprint)  1080,  10  Am.  L.  Rec.  306),  and 
later  cases  go  to  still  greater  lengths  and 
hold  that  "unliquidated  damages  may  be  set 
off,  whether  connected  with  the  transaction 
sued  on  or  not,  provided  they  arise  upon  con- 
tract (Needham  v.  Pratt,  40  Ohio  St.  186; 
Hathaway  v.  Gordon,  9  Ohio  Cir.  Ct.  8,  6 
Ohio  Cir.  Dec.  3'9;  Gellhaus  v.  Allemania 
Loan,  etc..  Assoc.  No.  2,  6  Ohio  S.  &  C.  PI. 
Dec.  443,  4  Ohio  N.  P.  255.  See  Harris  v, 
Hanna,  Tapp.  9 ) . 

In  Pennsylvania  the  decisions  are  not  easily 
reconcilable.  In  some  it  is  laid  down  broadly 
that  unliquidated  damages  cannot  be  set  off. 
Somerset  Colliery  Co.  v.  John,  219  Pa.  St. 
380,  68  Atl.  843;  Wharton  v.  Douglass,  76 
Pa.  St.  273  (holding  that  in  an  action  of 
debt  on  a  note  defendant  cannot  plead  by 
way  of  set-off  a  debt  due  from  plaintiff  to 
him  on  partnership  accounts,  since  such  a  de- 
fense involves  an  inquiry  with  complicated 
partnership  transaction,  which  cannot  be  done 
in  an  action  brought  by  plaintiff)  ;  Kelley  v. 
Tibbals,  53  Pa.  St.  408  (holding  that  un- 
liquidated  damages  cannot  be  set  off  against 
a  debt  of  record)  ;  Wright  v.  Smyth,  4  Watts 
&  S.  527;  Cornell  v.  Green,  10  Serg.  &  R.  14; 
Connor  v.  Schildt,  16  Pa.  Super.  Ct.  88; 
Foster  v.  Bell,  2  Miles  399;  Caffrey  v.  Carle, 
3  Kulp  13;  Thomson's  Estate,  12  Phila.  3-6; 
Hains  v.  Rapp,  2  Wkly.  Notes  Cas.  595; 
Lehmaier  v.  Born,  1  Wkly.  Notes  Cas.  444 
(holding  that  even  when  damages  arise  ex 
contractu  they  must  be  capable  of  liquida- 
tion by  a  legal  standard).  In  others  it  is 
held  that  unliquidated  damages  for  violation 
of  a  separate  and  independent  contract  cannot 
be  set  off.  Watson  v.  Galloway,  1  Wkly. 
Notes  Cas.  109.  While  others  take  the  stand 
that  unliquidated  damages  may  be  set  off, 
arising  from  the  same  (Bayne  v.  Gaylord,  3 
Watts  301,  holding  that  unliquidated  damages 
arising  from  malfeasance  in  performing  a 
building  contract  may  be  set  off  in  scire 
facias  upon  a  mechanic's  lien,  but  defendant 
cannot  recover  a  balance),  or  another  con- 
tract (Shoup  V.  Shoup,  15  Pa.  St.  361,  hold- 
ing that  unliquidated  damages  for  breacli  of 
contract  may  be  set  off ;  Ellmaker  17.  Franklin 
F,  Ins.  Co.,  6  Watts  &  S.  439,  holding  that 
unliquidated  cross  demands  arising  from  a 
distinct  and  indepemdent  contract  may  be  set 
off;  Kelley  v.  Bogue,  1  Phila.  91;  Biswanger 
V.  Stocker,  2  Wkly.  Notes  Cas.  407,  holding 
that  in  an  action  for  goods  sold  and  delivered 
defendant  may  set  off  unliquidated  damages 
caused  by  plaintiff's  failure  to  deliver  goods 
on  a  certain  day).  While  still  other  cases 
^om  to  recognize  the  principle  usuallv  fol- 
lowed in  otlier  states  that  purelv  unliquidated 
damages  cannot  be  set  off,  but  adopt  a  rule 
for  determining  what  are  liquidated  damages, 
winch  is  so  broad  as  to  include  cases  which 
decisions  in  other  states  refuse  to  allow  to 
be  set  off.    Hunt  v.  Gilmore,  59  Pa.  St  450 


(holding  that  unliquidated  damages  arising 
from  a  breach  of  contract  can  always  be  set 
off  when  they  are  capable  of  liquidation  by 
the  application  of  any  known  measure  or 
standard,  and  thus  in  an  action  on  notes  given 
on  a  contract  of  sale  of  land  defendant  could 
set  off  damages  arising  from  the  failure  of 
plaintiff  to  keep  his  contract,  as  the  measure 
which  the  jury  would  in  law  have  been  bound 
to  apply,  would  be  the  advance  which  defend- 
ant could  have  obtained  in  the  market  for 
the  property  over  and  above  the  contract 
price.  The  court  intimates,  however,  that 
there  may  be  cases  of  contract  where  the  dam- 
ages are  not  capable  of  liquidation  by  any 
known  legal  standard  which  could  not  be 
set  off,  such  as  breach  of  a  contract  of  mar- 
riage) ;  Russell  v.  Miller,  54  Pa.  St.  154; 
Speers  v.  Sterrett,  29  Pa.  St.  192;  Nickle  v. 
Baldwin,  4  Watts  &  S.  290  (holding  that  in 
an  action  for  the  price  of  goods  sold  and  de- 
livered defendant  may  set  off  damages  for 
breach  of  a  contract  by  plaintiff  to  do  cer- 
tain work  for  defendant,  the  court  saying  that 
the  damages  are  in  a  certain  sense  liquidated, 
in  that  there  is  a  measure  within  which  they 
must  be  restrained,  which  would  be  the  value 
of  the  work  to  him)  ;  Appleby  v.  Barrett,  28 
Pa.  Super.  Ct.  349;  Rafferty  v.  Clark,  2  Pa. 
Co.  Ct.  301,  18  Wkly.  Notes  Cas.  378  (hold- 
ing that  in  a  suit  for  wages  defendant  may 
set  off  damages  for  plaintiff's  non-perform- 
ance or  negligence,  if  such  damages  can  be 
liquidated  by  any  recognized  measure ) .  But 
unliquidated  damages  consisting  of  antici- 
pated profits  arising  out  of  a  breach  of  con- 
tract cannot  be  set  off.  Van  Kleeck  i'.  Pick- 
ering, 11  Wkly.  Notes  Cas.  239;  Sitgreaves 
V.  Griffith,  2  Wkly.  Notes  Cas.  705 ;  Bunting 
V.  Hopple,  2  Wkly.  Notes  Cas.  445  [affirmed 
in  3  Wkly.  Notes  Cas.  472].  And  even  in 
Pennsj^lvania  it  is  held  that  unliquidated 
damages  sounding  in  tort  cannot  be  set  off. 
See  cases  cited  supra,  this  section. 

In  South  Carolina  an  independent  demand 
for  unascertained  damages  arising  ex  con- 
tractu is  admissible  as  a  set  off.  Brvce  V. 
Parker,  11  S.  C.  337;  Haynes  v.  Prothro,  10 
Rich.  318  [distinguishing  Gibbes  v.  Mitchell, 
2  Bay  351]. 

In  West  Virginia  unliqudated  damages 
arising  out  of  the  transaction  sued  on  may 
be  set  off.  Davis  r.  Baker,  45  W.  Va.  455, 
32  S.  E.  239. 

In  Texas  where  plaintiff's  claim  unliqui- 
dated, defendant  mav  sot  off  unliquidated 
demands.  Tavlor  r.  Bowlov.  03  Tex.  524.  56 
S.  W.  740;  Bodman  r.  Harris.  20  Tex.  31. 
And  where  plaintiff's  claim  is  liquidated,  de- 
fendant may  set  off  a  liquidated  demam!. 
lUizeoski  v.  Wilrodt.  (Civ.  App.  1900)  91 
S.  W.  142.  But  unliquidated  danuigos  aris- 
ing from  tort  or  breach  of  a  covenant  cnnnof 
be  set  off  against  a  liquidated  and  certain 
clnim.  Tnylor  r.  Bowley,  supra;  Parks  r. 
Dial,  56  Tex.  201  (disallowing  a  set-off  of  un- 

^  [VI,  I,  4] 


TOO   [34  Cyc]  EECO  UP  KENT,  SET-OFF,  AND  CO  UWTER-CLAIM 


avail  himself  under  either  a  set-off  or  recoupment,^^  it  is  very  generally  held  that 
a  counter-claim  which  is  otherwise  available  may  be  interposed,  although  for 
unliquidated  damages ;  but  a  claim  for  unliquidated  damages  disconnected 
with  the  cause  of  action  sued  on  cannot  be  counter-claimed  under  code  sections 
allowing  counter-claims  arising  out  of  the  contract  or  transaction  sued  on  or 
connected  with  the  subject  of  the  action.^^ 

5.  Reconvention.  Reconventional  demands  connected  with  and  incident  to 
the  demand  sued  on  need  not  be  liquidated/^  but  a  demand  in  reconvention  for 
unliquidated  damages  not  arising  out  of  the  transaction  sued  on  or  connected 
with  plaintiff's  cause  of  action  will  not  be  allowed.^^ 

6.  'Compensation.  Although  it  is  sometimes  broadly  stated  that  unliquidated 
damages  cannot  be  set  up  in  compensation  the  rule  more  accurately  stated  is 
that  a  debt  offered  in  compensation  must  be  equally  liquidated  with  that  of  plain- 
tiff/°  and  under  this  latter  rule  in  an  action  upon  an  unliquidated  demand  unhqui- 


liquidated  damages  for  trespass)  ;  Beckham  v. 
Hunter,  37  Tex.  551;  Duncan  V.  Magette,  25 
Tex.  245  (disallowing  unliquidated  damages 
for  negligent  or  wilful  killing  of  a  slave)  ; 
Clevengor  v.  Galloway,  (Civ,  App.  1907)  104 
S.  W.  914;  Worley  v.  Smith,  26  Tex.  Civ. 
App.  270,  63  S.  W.  903;  Andrews  V.  White- 
head, (Civ.  App.  1901)  60  S.  W.  800;  Pres- 
nall  V.  McLeary,  (Civ.  App.  1899)  50  S.  W. 
1066;  Hilliard  v.  Johnson,  (Civ.  App.  1894) 
28  S.  W.  100.  See  Arlington  First  Nat.  Bank 
V.  Lynch,  6  Tex.  Civ.  App.  590,  25  S.  W. 
1042;  June  v,  Brubaker,  5  Tex.  Civ.  App.  79, 
24  S.  W.  79.  Nor  can  a  liquidated  claim  be 
set  off  against  an  unliquidated  demand. 
Baldwin  v.  Richardson,  39  Tex.  Civ.  App. 
406,  87  S.  W.  746;  National  Guarantee,  etc., 
Co.  V.  Thomas,  28  Tex.  Civ.  App.  379,  67 
S.  W.  454;  Snelling  v.  Koerner,  (Civ.  App. 
1894)  27  S.  W.  887. 

34.  See  supra,  L,  C. 

35.  California. — ^Wheelock  v.  Pacific  Pneu- 
matic Gas  Co.,  51  Cal.  223;  Stoddard  v. 
Treadwell,  26  Cal.  294.  But  see  Lane  v. 
Turner,  114  Cal.  396,  46  Pac.  290. 

Indiana. —  Stockton  v.  Graves,  10  Ind.  294. 

Kentuclcy. —  Tebbs  v.  Lewis,  15  Ky.  L.  Rep. 
537;  Garvey  v.  Crouch,  10  Ky.  L.  Rep.  937. 

Minnesota. —  Morrison  v.  Lovejoy,  6  Minn. 
319. 

Missouri. — Empire  Transp.  Co.  v.  Boggiano, 
52  Mo.  294;  Miller  v.  Crigler,  83  Mo.  App. 
395. 

'New  York. —  Schubart  v.  Harteau,  34  Barb. 
447;  Boston  Silk,  etc..  Mills  v.  Eull,  1  Sweeny 
359,  37  How.  Pr.  299 ;  Ogden  v.  Coddington,  2 
E.  D.  Smith  317. 

South  Carolina. —  Bryce  v.  Parker,  11  S.  C. 
337. 

Texas. —  Tyson  v.  Jackson,  41  Tex.  Civ. 
App.  128,  90  S.  W.  930. 

Washington. —  Sheaf e  v.  Hastie,  16  Wash. 
563,  48  Pac.  246;  Niver  v.  Nash,  7  Wash. 
558,  35  Pac.  380. 

England. — •  Manchester,  etc.,  R.  Co.  v. 
Brooks,  2  Ex.  D.  243,  46  L.  J.  Exch.  244, 
36  L.  T.  Rep.  N.  S.  103,  25  Wkly.  Rep.  413. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  58  et  seq. 

A  balance  due  defendant  on  an  unsettled 
partnership  account  between  the  parties  who 
had  been  partners  before  the  commencement 
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of  the  action  is  a  proper  counter-claim  in  an 
action  upon  contract,  and  defendant  can  ask 
for  an  accounting  and  the  application  of  the 
demand  of  the  balance  found  due  him  in 
extinguishment  of  plaintiff's  claim.  Wad- 
dell  V.  Darling,  51  N.  Y.  327;  Clift  v.  Nor- 
thrup,  6  Lans.  (N.  Y.)  330.  But  such  a  bal- 
ance is  not  available  as  a  set-off,  as  neither 
debt  nor  assumpsit  could  be  maintained  upon 
it.  State  V.  McHale,  16  Mo.  App.  478;  Stiles 
V.  Dougherty,  16  Leg.  Int.  (Pa.)  132. 

36.  Geirse  v.  Mathews,  1  Tex.  App.  Civ. 
Cas.  §  779  (holding  that  a  claim  for  un- 
liquidated damages  not  arising  out  of,  inci- 
dent to,  or  connected  with  plaintiff's  cause 
of  action  cannot  be  pleaded  as  a  counter- 
claim) ;  American  Manganese  Co.  v.  Virginia 
Manganese  Co.,  91  Va.  272,  21  S.  E.  466; 
Gentry  v.  Grand  View  Min.,  etc.,  Co.,  13  Fed. 
843  (holding  that  imder  the  Missouri  Prac- 
tice Act  defendant  in  an  action  for  a  tort 
cannot  as  assignee  set  up  as  a  counter-claim 
an  unliquidated  demand  against  plaintiff 
arising  on  contract  and  unconnected  with  the 
cause  of  action  set  forth  in  the  petition). 

37.  Lallande  r.  Ball,  20  La.  Ann.  193; 
Bavne  v.  Fox,  18  La.  80;  Montgomery  v.  Rus- 
sell, 7  Mart.  N.  S.  (La.)  288;  Agaisse  V. 
Guedron,  2  Mart.  N.  S.  (La.)  73;  Evans  v. 
Gray,  12  Mart.  (La.)  475;  Godbold  v.  Harri- 
son, McGloin  (La.)  31;  Egery  v.  Power,  5 
Tex.  501;  Thomas  v.  Hill,  3  Tex.  270;  Steiner 
V.  Oliver,  (Tex.  Civ.  App.  1907)  107  S.  W. 
359;  Hansen  v.  Yturria,  (Tex.  Civ.  App. 
1898)  48  S.  W.  795;  Britton  v.  Thrash,  1 
Tex.  App.  Civ.  Cas.  §  1237. 

38.  Agaisse  v.  Guedron,  2  Mart.  N.  S. 
(La.)  73. 

39.  Burbridge  v.  Anderson,  32  La.  Ann. 
877  (holding  that  an  unliquidated  demand 
cannot  be  pleaded  in  compensation  to  a  prom- 
issory note)  ;  Copley  v.  Lambeth,  9  Rob. 
(La.)  137;  Bayne  v.  Fox,  18  La.  80;  Mont- 
gomery V.  Russell,  7  Mart.  N.  S.  (La.)  288; 
Egery  v.  Power,  5  Tex.  501. 

40.  Goldman  v.  Goldman,  47  La.  Ann. 
1463,  17  So.  881;  Pike  v.  Wells,  24  La.  Ann. 
208;  Naquin  v.  Durac,  22  La.  Ann.  249; 
Hope  V.  Howard,  19  La.  Ann.  465;  New 
Orleans  v.  Cordeviolle,  10  La.  Ann.  734; 
Owen  V.  Vanderslice,  9  La.  Ann.  189;  Cop- 
ley V.  Lambeth,  9  Rob.  (La.)  137;  Jonau  v. 
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dated  damages  may  be  pleaded  in  compensation ;  "^^  but  in  an  action  on  a  liquidated 
demand  defendant  cannot  plead  in  compensation  an  unliquidated  claim. 

7.  Setting  Off  Unliquidated  Demands  in  Equity.  As  in  matters  of  set-off 
equity  usually  follows  the  law/^  and  as  unliquidated  damages  cannot  be  set  off 
at  law/*  it  is  held  as  a  broad  general  rule  that  unliquidated  damages  cannot  be  set 
off  in  equity,  that  court  refusing  to  first  liquidate  the  claim  and  then  set  it  off/^ 


Ferrand,  3  Rob.  (La.)  364,  2  Rob.  216; 
Blanehard  v.  Cole,  8  La.  153;  Lacoste  v.  Bor- 
dere,  7  Mart.  N.  S.  (La.)  516;  Baldwin  v. 
Handy,  McGloin  (La.)  189;  Godbold  v.  Har- 
rison, McGloin  (La.)  31;  Naud  v.  Marcotte, 
2  Quebec  Pr.  145  [affirming  15  Quebec  Super. 
Ct.  300];  Walshaw  v.  Rosenfield,  24  Quebec 
Super.  Ct.  80. 

41.  Durnford's  Succession,  8  Rob.  (La.) 
488. 

42.  Hoffman  v.  Pontchartrain  R.  Co.,  9 
La.  20;  Havard  v.  Stone,  5  Mart.  N.  S.  (La.) 
126,  holding  that  it  is  only  when  a  debt  is 
liquidated  that  it  can  be  offered  in  compen- 
sation to  an  execution. 

In  an  action  on  a  note  defendant  cannot 
plead  in  compensation  an  unliquidated  claim 
(Pi  V.  Vidal,  5  La.  Ann.  303),  such  as  open 
accoimts  (Coleman  v.  Marble,  9  La.  Ann. 
476;  New  Orleans  Gaslight,  etc.,  Co.  v.  Hill, 
2  La.  Ann.  402),  or  an  unliquidated  claim 
for  defendant's  services  as  attorney  for  plain- 
tiff (Berens  v.  Ker,  28  La.  Ann.  96). 

43.  See  supra,  I,  F,  3. 

44.  See  supra,  Yl,  I,  3. 

45.  AlaMma. —  Gafford  v.  Proskauer,  59 
Ala.  264  (holding  that  purely  unliquidated 
damages,  springing  out  of  transactions  not 
connected  with  the  debt  sued  on,  cannot  be 
set  off  in  a  court  of  equity  against  a  clear 
and  certain  debt)  ;  Wray  v.  Furniss,  27  Ala. 
471;  Pulliam  v.  Owen,  25  Ala.  492. 

Arkansas. —  Matthews  v.  Weiler,  57  Ark. 
606,  22  S.  W.  569  (holding  that  equity  will 
not  set  off  unliquidated  damages  in  aid  of  a 
fraud)  ;  Dugan  v.  Cureton,  1  Ark.  31,  31  Am, 
Dec.  727. 

California. —  Ricketson  v.  Richardson,  19 
Cal.  330. 

Georgia. —  Bbnaud  v.  Sorrel,  21  Ga.  108. 

/?Zmois.— Derby  v.  Gage,  38  111.  27  (hold- 
ing that  a  claim  for  unliquidated  damages 
not  connected  with  the  subject-matter  of  the 
suit  cannot  be  pleaded  in  equity  by  way  of  a 
set-off,  but  may  be  taken  advantage  of  by 
cross  bill)  ;  Wade  v.  Wade,  12  111.  89  (holding 
that  a  court  of  equity  will  not  interfere  to 
set  off  an  unliquidated  claim  against  a  judg- 
ment except  under  special  circumstances)  ; 
Parkinson  v.  Trousdale,  4  111.  367. 

Kentucky. — ■  Taylor  v.  Stowell,  4  Mete. 
175;  Shropshire  v.  Conrad,  2  Mete.  143;  .  Col- 
lins V.  Farquar,  4  Litt.  153  (holding  that  the 
damages  to  be  recovered  for  a  breach  ,  of  a 
contract  not  to  carry  on  a  particular  busi- 
ness in  a  certain  place  are  uncertain,  and 
must  be  liquidated  in  an  action  at  law  be- 
fore they  can  form  a  proper  item  of  set-off 
in  a  suit  in  equity)  ;  Caldwell  v.  Hawkins,  1 
Litt.  212  (holding  that  chancery  will  not  en- 
tertain jurisdiction  to  liquidate  damages  for 
a  defect  in  personal  property  sold,  and  set  off 
the  damages  against  the  price)  ;   Tebbs  i\ 


Lewis,  15  Ky.  L.  Rep.  537;  Forbes  v.  Cooper, 
9  Ky.  L.  Rep.  716. 

Michigan. —  Hendricks  v.  Toole,  29  Mich. 
340. 

Mississippi.— GridAej  v.  Tucker,  Freem.  209. 

Missouri. — ^  Barnes  \\  McMullins,  78  Mo. 
260  iciting  State  r.  Welsted,  11  N.  J.  L.  397]. 

ISfew  Jersey. —  McCracken  v.  Harned,  59 
N.  J.  Eq.  190,  44  Atl.  959 ;  Alpaugh  v.  Wood, 
45  N.  J.  Eq.  153,  16  AtL  676;  Trotter  v. 
Heckscher,  40  N.  J.  Eq.  612,  4  Atl.  83. 

ISfew  York. —  Dunn  v.  Uvalde  Asphalt  Pav. 
Co.,  175  N.  Y.  214,  67  N.  E.  439;  Bradley  v. 
Angell,  3  N.  Y.  475;  Keep  v.  Lord,  2  Duer 
78;  Pignolet  v.  Geer,  19  Abb.  Pr.  264;  Mc- 
Donald V.  Neilson,  2  Cow.  139,  14  Am.  Dec. 
431;  Barber  v.  Spencer,  11  Paige  517;  Jen- 
nings V.  Webster,  8  Paige  503,  35  Am.  Dec. 
722;  Livingston  V.  Livingston,  4  Johns.  Ch. 
287,  8  Am.  Dec.  562  (holding  that  there 
never  was  a  case  of  set-off  in  equity  where 
the  damages  proposed  to  be  set  off  against  a 
clear  and  certain  debt  were  unliquidated 
and  dependent  upon  an  unsettled  legal  right 
of  doubtful  aspect)  ;  Duncan  v,  Lyon,  3 
Johns.  Ch.  351,  8  Am.  Dec.  513. 

Oregon. —  Burrage  v.  Bonanza  Gold,  etc., 
Min.  Co.,  12  Oreg.  169,  6  Pac.  166,  holding 
that  defendant  in  a  suit  in  equity  cannot 
plead  in  the  way  of  set-off  an  unliquidated 
demand  triable  before  a  jury  and  in  no  way 
connected  with  the  subject  of  the  suit. 

Rhode  Island. — •American  Bldg.  Loan,  etc., 
Assoc.  V.  Booth,  17  R.  I.  736,  24  Atl.  779. 

Vermont. — ^  Smith  v.  Wainright,  24  Vt.  97; 
Nims  V.  Rood,  11  Vt.  96,  34  Am.  Dec.  669; 
Ferris  v.  Burton,  1  Vt.  439,  holding  that  to 
authorize  a  set-off  of  mutual  demands  in 
equity  they  must  have  been  rendered  certain 
or  liquidated  by  judgment  decree  or  by  the 
confession  of  defendant  in  his  answer, 

Virginia. — ■  Robertson  v.  Hogshead,  3  Leigh 
667;  Webster  v.  Couch,  6  Rand.  519. 

United  States.— -The  Zouave,  29  Fed.  296; 
Vose  V.  Philbrook,  28  Fed.  Cas.  No.  17,010,  3 
Story  335. 

England. —  Middleton  v.  Pollock,  L.  R.  20 
Eq.  29,  44  L.  J.  Ch.  584,  33  L.  T.  Rep.  N.  S. 
240,  23  miy.  Rep.  766;  Best  v.  Hill,  L.  R.  8 
C.  P.  10,  42  L.  J.  C.  P.  10,  27  L.  T.  Rep. 
N.  S.  490,  21  Wkly.  Rep.  147. 

Canada. —  McManus  r.  Wilson,  17  Manitoba 
567. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  64. 

A  sum  so  uncertain  as  to  require  a  jury 
to  be  impaneled  to  liquidate  it  will  not  bo 
set  off  in  equity,  but  a  judgment  at  law  should 
be  first  obtained,  and,  if  there  is  equity  of 
set-off",  it  should  be  presented  as  liquidated 
by  the  iudgment.  Jones  v  Murrav,  3  T.  B. 
Mon.  (Kv.)  83;  Collins  v.  Farquar,  4  Litt. 
(Ky.)  153. 
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unless  some  special  equity  intervenes/^  and  this  rule  applies  with  even  greater 
force  to  unliquidated  damages  sounding  in  tort/^  and  unliquidated  damages 
cannot  be  pleaded  as  a  set-off  in  an  action  in  equity,  where  defendant  has  an 
adequate  remedy  at  law  against  plaintiff.*^  If,  however,  there  is  an  agreement 
express  or  implied  of  stoppage  'pro  tanto  between  the  parties,*®  or  a  mutual  credit,^ 
or  defendant  confesses  the  amount  to  be  due  in  his  answer,^^  unliquidated  demands 
may  be  set  off  in  equity.  The  insolvency  of  plaintiff  will  move  a  court  of  equity 
to  set  off  claims  of  defendant  which  would  otherwise  be  disallowed,  because  unliqui- 
dated,^^ but  not  where  the  insolvency  is  denied  and  not  supported  by  proof 
and  it  has  been  held  that  unliquidated  damages  sounding  in  tort  cannot  be  set 
off  in  equity  even  when  insolvency  intervenes.^^  The  non-residence  of  plaintiff 
is  also  generally  held  to  be  such  a  circumstance  as  will  move  equity  to  set  off 
unUquidated  demands.^^  But  the  mere  fact  that  one  of  several  plaintiffs  is  a 
non-resident  or  insolvent  will  not  move  a  court  of  equity  to  interpose  an  unliqui- 
dated set-off  if  other  plaintiffs  are  residents  and  solvent.^^    A  court  of  equity 


46.  Jordan  v.  Jordan,  12  Ga.  77. 

47.  Cotton  V.  Scott,  97  Ala.  447,  12  So. 
65;  Betts  v.  Gunn,  31  Ala,  219;  Pulliam  v. 
Owen,  25  Ala.  492;  Jones  v.  Murray,  3  T.  B. 
Mon.  (Ky. )  83;  Davis  v.  American  L.  Ins., 
etc.,  Co.,  4  Edw.  (N.  Y.)  308. 

48.  Forbes  v.  Cooper,  88  Ky.  285,  11  S.  W. 
24,  10  Ky.  L.  Rep.  865;  Talbot  v.  Banks,  2 
J.  J.  Marsh.  (Ky.)  548;  Taylor  v.  Stowell, 
4  Mete.  (Ky.)  175;  Bradley  v.  Morgan,  2 
A.  K.  Marsh.  (Ky.)  369  (holding  that  a 
court  of  equity  cannot  set  off  an  unliqui- 
dated land  contract  against  a  judgment  at 
law,  when  the  party's  remedy  at  law  was 
complete)  ;  Bramblett  v.  Slemp,  108  S.  W. 
339,  32  Ky.  L.  Rep.  1329;  Garner  r.  Jones, 
21  S.  W.  647,  14  Ky.  L.  Rep.  792;  Garner  v. 
Jones,  13  Ky.  L.  Rep.  304. 

49.  Bonaud  v.  Sorrel,  21  Ga.  108;  Cald- 
well v.  Hawkins,  1  Litt.  (Ky.)  212;  Hackett 
k  Connett,  2  Edw.  (N.  Y.)  73. 

50.  Hackett  r.  Connett,  2  Edw.  (N.  Y.) 
73;  Ritchie  v.  McMujlen,  79  Fed.  522,  25 
C.  C.  A.  50. 

51.  Ferris  v.  Burton,  1  Vt.  439. 

52.  Alahawa. —  Wray  v.  Furniss,  27  Ala. 
471,  holding  that  a  demand  for  unliquidated 
damages  arising  from  a  breach  of  covenant 
of  title  may  be  set  off  in  equity  against  a 
note  founded  on  an  independent  consideration, 
when  the  vendor  is  dead  and  his  estate  in 
insolvent. 

Arkansas. —  See  Matthews  v.  Weiler,  57 
Ark.  606,  22  S.  W.  569. 

Georgia.—  Butler  r.  Scandrett,  128  Ga.  432, 
57  S.  E.  764;  Bonaud  v.  Sorrel,  21  Ga.  108. 

Kentuchy. —  Forbes  r.  Cooper,  88  Ky.  285, 
11  S.  W.  24,  10  Kv.  L.  Rep.  865;  Tavlor  v. 
Stowell,  4  Mete.  175;  Bramblett  r.  Slemp, 
108  S.  W.  339,  32  Ky.  L.  Rep.  1329;  Tebbs  v. 
Lewis,  15  Ky.  L.  Rep.  537.  See  also  Talbot 
v.  Banks,  2  J.  J.  Marsh.  548. 

Massachusetts. —  Phelps  r.  Rice,  10  Mete. 
128  (holding  that  in  an  action  hj  the  ad- 
ministrator of  an  insolvent  estate  defendant 
may  set  off  unliquidated  claims)  ;  McDonald 
V.  Webster,  2  Mass.  498. 

Mississippi. —  Gridley  v.  Tucker,  Freem. 
209. 

Missouri. —  Barnes  v.  McMullins,  78  Mo. 
260;  Reppy  v.  Reppy,  46  Mo.  571.    But  see 
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Field  V.  Oliver,  43  Mo.  200,  holding  that 
equity  will  not  take  cognizance  of  a  case  or 
extend  its  jurisdiction  to  sustain  as  a  set-off 
a  sum  so  uncertain  as  to  require  a  jury  to 
be  impaneled  to  liquidate  it,  but  that  where 
a  claim  sought  to  be  set  off  by  defendant 
against  plaintiff's  cause  of  action  was  definite 
and  certain,  and  the  insolvency  of  plaintiff 
was  admitted,  the  court  had  jurisdiction  to 
allow  the  set-off. 

Nebraska. —  Thrall  v.  Omaha  Hotel  Co.,  5 
Nebr.  295,  25  Am.  Rep.  488. 

New  York. —  Littlefield  v.  Albany  County 
Bank,  97  N.  Y.  581;  Pignolet  v.  Geer,  19  Abb. 
Pr.  264;  Barber  v.  Spencer,  11  Paige  517; 
Gay  v.  Gay,  10  Paige  369. 

United  states. —  Central  Appalachian  Co. 
r.  Buchanan,  90  Fed.  454,  33  C.  C.  A.  598. 

England. —  Makeham  v.  Crow,  15  C.  B. 
N.  S.'  847,  109  E.  C.  L.  847. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  64. 

Insolvency  as  ground  of  equitable  set-off 
generally  see  supra,  I,  F,  4,  b. 

53.  Bradley  r.  Morgan,  2  A.  K.  Marsh. 
(Kv.)  369;  Bunting  v.  Cochran,  99  Va.  558, 
39  S.  E.  229. 

54.  Betts  V.  Gunn,  31  Ala.  219;  Duncan 
r.  Magette,  25  Tex.  245;  Fondren  v.  Leake, 
1  Tex.  Unrep.  Cas.  151.  But  see  Jones  v. 
Murray,  3  T.  B.  Mon.  (Ky.)  83. 

55.  Bonaud  v.  Sorrel,  21  Ga.  108;  Forbes 
V.  Cooper,  88  Ky.  285,  11  S.  W.  24,  10  Ky. 
L.  Rep.  865  (holding  that  damages  arising 
from  an  independent  transaction,  although 
unliquidated,  are  "available  to  defendant  as  a 
set-off,  where  plaintiff  is  a  non-resident,  hav- 
ing no  property  in  the  state)  ;  Taylor  r. 
Stowell,  4  Mete.  (Ky.)  175;  Bramblett  r. 
Slemp,  108  S.  W.  339,  32  Ky.  L.  Rep.  1329; 
Tebbs  V.  Lewis,  15  Ky.  L.  Rep.  537;  Barnes 
V.  McMullins,  78  Mo.  260.  But  see  Murray  v. 
Toland,  3  Johns.  Ch.  (N.  Y.)  569,  holding 
that  the  mere  inconvenience  of  following 
plaintiff  to  his  residence  out  of  the  state  is 
not  of  itself  a  sufficient  ground  for  equitable 
set-off  of  unliquidated  damages. 

Non-residence  as  ground  of  equitable  set- 
off generally   see   supra,   I,   F,    4,  c. 

56.  Garner  v.  Jones,  94  Ky.  135,  21  S.  W. 
647,  14  Ky.  L.  Rep.  792. 
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will  sometimes  defer  a  decree  to  enable  defendant  to  have  the  account  liquidated, 
referring  him  to  a  court  of  law  to  liquidate  the  claim,^"^  and  may  enjoin  plaintiff 
from  proceeding  until  the  matter  of  set-off  is  hquidated  at  law.*^^ 

J.  Torts  —  1.  Recoupment.  It  has  been  almost  universally  held  that  a 
cross  demand  may  be  recouped,  even  though  it  sounds  in  tort,  if  it  is  connected 
with,  and  a  part  of,  the  contract  or  transaction  upon  which  plaintiff's  cause  of 
action  is  based,^^  provided  both  claims  are  of  such  a  nature  as  to  be  susceptible  of 
adjustment  in  one  action. Thus  defendant  may  recoup  damages  arising  from  con- 
version,^^ false  representations,^^  negligence,®^  seduction,®^  or  trespass  to  real  or 


57.  Forbes  v.  Cooper,  9  Ky.  L.  Rep.  716; 
Smith  V,  Wainwright,  24  Vt.  97;  Foot  f. 
Ketchum,  15  Vt.  258,  40  Am.  Dec.  678;  Nims 
r.  Rood,  11  Vt.  96,  34  Am.  Dec.  669;  Com- 
mercial Bank  v.  Cabell,  96  Va.  552,  32  S.  E. 
53  (holding  that,  although  a  court  of  equity 
will  not  ordinarily  suspend  the  course  of 
legal  proceedings  to  enable  defendant  in  an 
action  at  law  to  set  off  a  balance  which  he 
alleges  to  be  due  him  on  an  unsettled  partner- 
ship account,  it  will  do  so  when  it  appears 
that  the  settlement  will  show  a  balance  in 
favor  of  complainant  and  the  debtor  partner 
is  insolvent)  ;  Ritchie  v.  McMullen,  79  Fed. 
522,  25  C.  C.  A.  50. 

58.  Forbes  v.  Cooper,  9  Ky.  L.  Rep.  716; 
Gridley  t".  Tucker,  Freem.  (Miss.)  209. 

59.  Delaware. —  Edgemoor  Iron  Co.  v. 
Brown  Hoisting  Mach.  Co.,  (1906)  62  Atl. 
1054. 

Georgia. —  Lee  v.  Clements,  48  Ga.  128. 

Illinois.— WateTmem  v.  Clark,  76  111.  428; 
Streeter  v.  Streeter.  43  111.  155 ;  Peck  V. 
Bligh,  37  111.  317;  Brigham  v.  Hawley,  17 
111.  38;  Spurgin  v.  Kruse,  125  111.  App.  507; 
Lloyd  V.  Manufacturing,  etc..  Warehouse  Co., 
102  111.  App.  551. 

Maryland. —  Fidelity,  etc.,  Co.  v.  Haines, 
78  Md.  454,  28  Atl.  393,  23  L.  R.  A.  652. 

Michigan. —  See  Sinker  v.  Diggins,  76  Mich. 
557,  43  N.  W.  674. 

Pennsylvania. —  Gogel  V.  Jacoby,  5  Serg. 
&  R.  117,  9  Am.  Dec.  339,  a  leading  Pennsyl- 
vania case. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §§31,  32. 

But  see  Hart  v.  Francis,  2  Colo.  719  (only 
apparently  contra,  because  recoupment  is  used 
as  synonymous  with  set-off,  the  latter  remedy 
being  evidently  meant)  ;  Walker  v.  Lewan- 
dovska,  15  Mo.  App.  581  "(holding  that  in  an 
action  for  the  recovery  of  a  servant's  wages 
defendant  cannot  recoup  damages  for  a  tort 
of  the  servant  consisting  of  an  abuse  of  his 
position  and  privileges  as  defendant's  serv- 
ant) ;  Logie  V.  Black,  24  W.  Va.  1  (holding 
l^hat  in  an  action  of  assumpsit  defendant 
cannot  recoup  in  tort,  but  only  for  damages 
arising  from  breach,  by  plaintiff,  of  the  con- 
tract sued  on). 

60.  Lloyd  V.  Manufacturing  Warehouse, 
etc.,  Co.,  102  111.  App.  551. 

61.  Brigham  v.  Hamby,  17  111.  38  (where, 
in  an  action  for  wages  due,  defendant  was 
allowed  to  recoup  the  value  of  the  tools  con- 
verted by  plaintiff)  ;  Kingman  v.  Draper,  14 
111.  App*.  577  (holding  tliat  in  an  action  on 
promissory  not<is  given  to  plaintiff  for  a  saw- 
mill defendant  might  recoup,  but  could  not 


set  off  a  conversion  of  the  mill,  by  plaintiff, 
subsequent  to  the  making  of  the  notes). 

62.  Avery  v.  Brown,  31  Conn.  398;  Bur- 
roughs V.  Clancey,  53  111.  30  (holding  that 
in  covenant  for  rent  defendant  might  recoup 
for  false  representations  of  the  lessor  as  to 
the  drainage  of  the  property)  ;  Harrington 
V,  Stratton,  22  Pick.  (Mass.)  510  (where,  in 
an  action  by  the  payee  against  the  maker  of 
a  promissory  note  given  for  the  price  of  a 
chattel,  it  was  held  competent  for  the  maker 
to  prove  in  reduction  of  damages  that  the 
sale  was  effected  by  means  of  false  represen- 
tations of  the  value  of  the  chattel)  ;  Dushane 
V.  Benedict,  120  U.  S.  630,  7  S.  Ct.  696,  30 
L.  ed.  810  (holding  that  in  an  action  for  the 
price  of  goods  sold  defendant  may  set  up 
false  rei>resentation  as  to  the  goods,  by  way 
of  recoupment  of  the  sum  that  plaintiff  may 
recover ) . 

In  an  action  of  deceit  in  an  exchange  of 
chattels  defendant  may  recoup  damages  for 
like  false  and  fraudulent  representations  of 
plaintiff.  Carey  v.  Guillow,  105  Mass.  18,  7 
Am.  Rep.  494;  Cole  v.  Colburn,  61  N.  H. 
499. 

63.  Hatchett  v.  Gibson,  13  Ala.  587  (an 
action  for  advances  on  goods,  w^here  defend- 
ant vp'as  allowed  to  recoup  because  the  goods 
were  negligently  destroyed  by  fire  while  in 
plaintiff's  possession)  ;  Garfield  v.  Huls,  54 
III.  427;  Belvidere  Gas  Light,  etc.,  Co.  r. 
Vv^ayland,  77  111.  App.  657. 

In  an  action  for  work,  labor,  and  services 
defendant  may  recoup  damages  caused  by 
plaintiff's  negligent  performance  of  the  work. 
Woodrow  i\  Hawving,  105  Ala.  240,  16  So. 
720;  Harlan  v.  St.  Paul,  etc.,  R.  Co.,  31 
Minn.  427,  18  K  W.  147;  Still  r.  Hall,  20 
Wend.  (N.  Y.)  51;  Glennon  v.  Lebanon  Mfg. 
Co.,  140  Pa.  St.  594,  21  Atl.  429,  12  L.  R.  A. 
321.  Thus  in  an  action  by  a  physician  for 
services  defendant  may  recoup  damages  for 
malpractice,  or  negligence  of  plaintiff".  ]\Ic- 
Kleroy  v.  Sew^ell,  73  Ga.  657  (w^iere  plaintiff 
gave  an  overdose  of  medicine)  ;  Howell  r. 
Goodrich,  69  111.  556  (negligent  setting  of  a 
broken  arm).  And,  Avhore  a  solicitor  was 
attempting  to  enforce  a  demand  for  services, 
and  the  defense  was  the  negligence  of  the 
solicitor  in  the  performance  of  the  services, 
it  was  allowed  on  the  principle  of  recoup- 
ment. Streeter  r.  Streeter,  43  111.  155;  Pig- 
gott  r.  Williams.  6  Madd.  95,  56  Eng.  Re- 
print 1027. 

64.  Bixbv  Parsons,  49  Conn.  483,  44 
Am.  Rep.  246. 

65.  Scott  Kenton,  81  111.  96,  holding 
that  in  an  action  to  recover  the  value  of  the 
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personal  ^®  property.  But  defendant  cannot  recoup  for  torts  not  connected  with 
plaintiff's  cause  of  action.®^ 

2.  Set-Off.  In  like  manner  as  statutes  of  set-off  have  been  construed  as 
excluding  set-off  in  actions  of  tort/^  so  they  have  been  very  generally  con- 
strued as  excluding  set-off  arising  in  tort,  being  generally  framed  only  to  allow 
set-off  of  debts   and  demandS;^^  and  thus  set-off   has  been  very  generally 


use  of  a  division  fence,  defendant  might  re- 
coup damages  for  plaintiff's  stock  breaking 
into  defendant's  premises  through  the  fence 
in  question. 

66.  Brunson  f.  Martin,  17  Ark.  270;  Mil- 
ler V.  Stewart,  12  La.  Ann.  170;  Brady  v. 
Price,  19  Tex.  285. 

While  one  trespass  cannot  be  set  off  in  bar 
of  another  (see  infra,  note  78)  if  the  damage 
alleged  by  plaintiff  is  caused  in  part  by  the 
wrongful  act  of  plaintiff  defendant  may,  by 
way  of  defense  under  a  plea  of  not  guilty, 
prove  such  wrongful  act  in  mitigation  of 
damages.  Hargreaves  v.  Kimberly,  26  W.  Va. 
787,  53  Am.  Hep.  121 ;  Knight  v.  Brown,  25 
W.  Va.  808. 

67.  Arkansas. — Arnold  v.  Daley,  (1891) 
16  S.  W.  9;  Brunson  v.  Martin,  17  Ark.  270. 

Delaioare. —  Edgemoor  Iron  Co.  v.  Brown 
Hoisting  Mach.  Co.,  (1906)  62  Atl.  1054. 

Georgia. —  Gerding  v.  Adams,  65  •  Ga.  79, 
holding  that  in  an  action  upon  a  note  given 
for  three  mules,  defendant  could  not  recoup 
on  the  ground  that  the  vendor  had  caused  one 
mule  to  be  sold  under  an  attachment  void 
because  not  supported  by  an  affidavit,  as  the 
attachment  did  not  arise  out  of  the  contract, 
but  in  violation  of  it  in  defendant's  not  pay- 
ing the  note. 

Illinois.— WntermRTi  v.  Clark,  76  111.  428; 
Evans  v.  Hughey,  76  111.  115;  Brigham  i\ 
Hawley,  17  111.  38. 

Maine. —  Winthrop  Sav.  Bank  v.  Jackson, 
67  Me.  570,  24  Am.  Rep.  56. 

Massachusetts. —  See  Brighton  Five  Cents 
Sav.  Bank  v.  Sawyer,  132  Mass.  185. 

Michigan. —  Helwig  v.  Lascowski,  82  Mich. 
619,  46  N.  W.  1033,^  10  L.  R.  A.  378. 

'Neio  Jersey. — Bird  v.  Magowan,  (Ch.  1898) 
43  Atl.  278,  holding  that  a  claim  for  damages 
for  negligence  of  a  director  cannot  be  re- 
couped against  a  claim  he  has  against  the 
corporation,  growing  out  of  a  different  trans- 
action. 

iSleiD  York. —  Peabody  r.  Beach,  6  Duer  53; 
Peabody  v.  Bloomer,  5  Duer  678 ;  Cram  v. 
Dresser.  2  Sandf.  120 ;  Murden  v.  Priment,  1 
Hilt.  75. 

Vermont. —  Sampson  v.  Warner,  48  Vt.  247, 
holding  that  a  claim  for  malicious  prosecu- 
tion is  not  the  proper  subject  of  recoupment 
in  a  suit  subsequently  brought  upon  a  con- 
tract, in  violation  of  which  the  former  suit 
was  brought. 

United  States. —  Dietrich  V.  Ely,  63  Fed. 
413,  11  C.  C.  A.  266. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §  53. 

68.  See  supra,  V,  E. 

69.  District  of  Colum.hia. —  McGuire  v. 
Gerstley,  26  App.  Cas.  193  [affirmed  in  204 
U.  S.  489,  27  S.  Ct.  332,  51  L.  ed.  581]. 
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Florida.— Moulie  v.  Hughes,  28  Fla.  617, 
10  So.  94. 

Georgia. —  Ray  v.  Anderson,  119  Ga.  926, 
47  S.  E.  205;  Green  v.  Combs,  81  Ga.  210,  6 
S.  E.  582;  McLendon  v.  Finch,  2  Ga.  App. 
421,  58  S.  E.  690. 

Illinois. —  Robison  v.  Hibbs,  48  111.  408; 
Edwards  v.  Todd,  2  111.  462;  Lloyd  v.  Manu- 
facturers, etc..  Warehouse  Co.,  102  111.  App. 
551;  Caldwell  V.  Evans,  39  111.  App.  613. 

Indiana. — Harris  v.  Randolph  County  Bank, 
157  Ind.  120,  60  N.  E.  1025. 

Indian  Territory. — Citizens'  Bank  v.  Carey, 
2  Indian  Terr.  84,  48  S.  W.  1012. 

Nebraska. — •  Boyer  v.  Clark,  3  Nebr.  161. 

New  Jersey. —  Cooper  v.  Crane,  9  N.  J.  L. 
173. 

Neio  York. —  Quayle  v.  Brandow  Printing 
Co.,  116  N".  Y.  App.  Div.  9,  101  N.  Y.  Suppl. 
323  (holding  that  an  action  for  compensation 
for  public  printing  being  an  action  in  con- 
tract, a  cause  of  action  in  tort  cannot  be  set 
off  therein)  ;  Kurtz  v.  McGuire,  5  Duer  660; 
Sherman  v.  Ballon,  8  Cow.  304. 

Ohio. —  Broch  v.  Becher,  5  Ohio  Dec.  ( Re- 
print) 519,  6  Am.  L.  Rec.  380. 

Pennsylvania. —  Jenkins  v.  Rush  Brook 
Coal  Co.,  205  Pa.  St.  166,  54  Atl.  715  (hold- 
ing that  in  an  action  of  assumpsit  defendant 
cannot  set  off  a  claim  for  v/hich  assumpsit 
would  not  lie)  ;  Groetzinger  v.  Latimer,  146 
Pa.  St.  628,  23  Atl.  393  (holding  that  mat- 
ters sounding  in  tort  arising  out  of  a  different 
transaction  cannot  be  given  in  evidence  as  a 
set-off')  ;  Glennon  v.  Lebanon  Mfg.  Co.,  140 
Pa.  St.  594,  21  Atl.  429,  12  L.  R.  A.  321; 
Ahl  V.  Rhoads,  84  Pa.  St.  319  (holding  that 
broad  and  liberal  as  has  been  the  construction 
of  the  Defalcation  Act  it  has  never  authorized 
the  admission  of  proof  of  damages  arising 
from  a  technical  tort)  ;  Halfpenny  v.  Bell, 
82  Pa.  St.  128;  Hunt  v.  Gilmore,  59  Pa.  St. 
450:  Peterson  v.  Haight,  3  Whart.  150; 
Beyer  v.  Fenstermacher,  2  Whart.  95 ;  Hub- 
ler"  i;.  Tamney,  5  Watts  51;  Light  v.  Stoever, 
12  Serg.  &  R.  431;  Shaw  v.  Badger,  12  Serg. 
&  R.  275;  Cornell  r.  Green,  10  Serg.  &  R. 
14;  Gogel  V.  Jiacoby,  5  Serg.  &  R.  117,  9  Am. 
Dec.  339;  Heck  v.' Shener,  4  Serg.  &  R.  249, 
8  Am.  Dec.  700;  Kachlein  v.  Ralston,  1 
Yeates  571;  Snyder  v.  Lingo,  30  Pa.  Super. 
Ct.  651;  Henion  v.  Morton,  2  Ashm.  150; 
Shaw  V.  Folkers,  12  Wkly.  Notes  Cas.  518; 
Tinicum  v.  Farrell,  8  Wkly.  Notes  Cas.  502. 

South  Carolina.— Gihhes  v.  Mitchell,  2  Bay 
351,  holding  that  torts  are  not  discountable 
under  the  discount  law,  only  money  transac- 
tions or  mutual  accounts. 

Vermont. —  Sampson  v.  Warner,  48  Vt- 
247 ;  Hudson  v.  Nute,  45  Vt.  66. 

United  States. —  Winchester  v.  Hackley,  2 
Cranch  342,  2  L.  ed.  299,  holding  that  de- 
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disallowed  in  actions  brought  for  assault/^  conspiracy/^  conversion/^  fraud  and 


fendant  cannot  set  off  a  claim  for  bad  debts 
made  by  misconduct  of  plaintiff  in  selling 
defendant's  goods  as  factor,  plaintiff  not 
having  guaranteed  the  debts. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §§  31,  32. 

The  reason  for  the  rule  has  been  held  to 
be  that  the  utmost  confusion  would  be  intro- 
duced if  matters  of  trespass,  assault,  slander, 
iind  the  like  were  construed  to  be  "  demands," 
within  the  meaning  of  the  law  to  be  set-off 
against  a  debt;  or,  if  in  an  action  for  slander 
-or  false  imprisonment,  a  set-off  of  money  due 
upon  a  promissory  note  or  bond  could  be  al- 
lowed.   Robinson  v,  L'Engle,  13  Fla.  482. 

In  Alabama  under  the  code,  where  defend- 
ant's demand  sounds  in  damages  merely,  it 
cannot  be  set  off  (Nelms  v.  Hill,  85  Ala.  583, 
5  So.  344;  Collins  v.  Greene,  67  Ala.  211; 
Mobile,  etc.,  R.  Co.  v.  Clanton,  59  Ala.  392, 
31  Am.  Rep.  15;  Walker  v.  McCoy,  34  Ala. 
659;  Gibson  v.  Marquis,  29  Ala.  668)  ;  a  de- 
mand sounding  in  damages  merely  being  in- 
terpreted to  include  that  class  of  demands 
where,  when  the  facts  are  ascertained,  the 
law  is  incapable  of  measuring  the  damages 
l)y  a  pecuniary  standard  (Nelms  v.  Hill, 
^upra;  Collins  v.  Greene,  supra;  Sledge  v. 
Swift,  53  Ala.  110;  Holley  v.  Younge,  27  Ala. 
203,  206  [cited  and  approved  in  Rosser  v. 
Bunn,  66  Ala.  89]).  And  under  this  pro- 
vision it  is  generally  held  that  defendant 
may  not  set  off  a  demand  sounding  in  tort. 
See  cases  cited  supra,  this  note.  And  see 
Nelms  V.  Hill,  supra;  Martin  v.  Brown,  75 
Ala.  442  (where  in  an  action  on  a  bill  of 
exchange  defendant  was  not  allowed  to  set 
off  a  libel  or  slander,  although  the  tort  com- 
plained of  was  held  to  relate  to  the  contract 
sued  on,  or  to  its  subject-matter  or  breach)  ; 
Rosser  v.  Bunn,  supra  (holding  that  since 
exemplary  damages  may  be  recovered  where 
timber  is  carried  off  without  the  owner's 
consent  a  cause  of  action  for  such  a  tres- 
pass is  one  sounding  in  damages  merely, 
within  the  meaning  of  Code  (1816),  §  2991, 
and  cannpt  be  made  the  subject  of  a  set-off)  ; 
Walker  v.  McCoy,  supra;  Pulliam  v.  Owen, 
25  Ala.  492.  And  a  plea  of  set-off  cannot 
be  amended  so  as  to  limit  its  operation  to 
special  damages  and  be  admitted  upon  this 
ground  (Nelms  v.  Hill,  supra;  Walker  V. 
McCoy,  supra).  But  it  has  been  held  in 
later  cases  that  a  tort  not  sounding  in 
damages  merely  may  be  set  off.  Morris  v. 
Attalla  Bank,  153  Ala.  352,  45  So.  219 
(holding  that  a  claim  for  conversion  of  chat- 
tels by  plaintiff  may  be  set  off  in  a  suit 
by  plaintiff  against  defendant  for  the  con- 
version of  other  chattels)  ;  Debter  v.  Henry, 
144  Ala.  552,  39  So.  72. 

In  Arkansas  it  is  held  that  the  code  of 
practice  declaring  that  a  set-off  must  be  a 
cause  of  action  arising  on  a  contract  does 
not  extend  or  enlarge  the  nature  of  the  de- 
mand -which  could  be  used  as  a  set-off  at 
common  law,  but  merely  recognized  the  law 
as  it  existed  when  the  code  was  adopted. 
Bloom  V.  Lehman,  27  Ark.  489. 
[45] 


In  Iowa,  under  Code  (1851),  §  1740,  which 
provides  that  "  the  defendant  may  also  set 
up,  by  way  of  set-off  or  cross-action,  any 
claim  which  would  have  been  the  subject 
of  an  action  against  the  plaintiff,"  claims 
for  damages  arising  from  a  tort  may  be  set 
off,  the  words  "  by  way  of  set-off  or  cross- 
action,"  being  construed  as  including  all 
that  is  meant  by  counter-claim,  cross  de- 
mand, recoupment  of  damages,  set-off,  and 
similar  words  as  found  in  modern  legislation 
and  at  common  law.  Campbell  v.  Fox,  11 
Iowa  318.  This,  however,  is  not  a  technical 
set-off,  but  rather  a  counter-claim. 

In  Virginia  it  is  held  that  Code  (1887), 
§  3299,  authorizes  a  set-off  sounding  in  tort 
if  connected  with  the  subject-matter  of  plain- 
tiff's claim  (Newport,  etc.,  R.,  etc.,  Co.  v. 
Bickford,  105  Va.  182,  52  S.  E.  1011),  and 
defendant  in  a  suit  on  a  contract  may  file 
a  set-off  claiming  fraud  in  its  procurement 
or  in  any  other  matter  that  would  entitle 
him  to  recover  damages  at  law  (Strickland 
V.  Graybill,  97  Va.  602,  34  S.  E.  475). 

Even  in  equity  damages  arising  out  of 
tort  are  not  the  subject  of  set-off.  Chambers 
V.  Wright,  52  Ala.  444;  Pulliam  v.  Owen,  25 
Ala.  492;  Matthews  v.  Lindsay,  20  Fla.  962; 
Holbrook  v.  American  F.  Ins.  Co.,  6  Paige 
(N.  Y.)  220;  Braithwaite  v.  Akin,  3  N.  D. 
365,  56  N.  W.  133  (holding  that  even  if 
plaintiff  be  insolvent  equity  cannot  allow 
the  set-off  of  a  cause  of  action  for  an  in- 
dependent tort  against  a  claim  arising  on 
contract)  ;  Hart  v.  Davis,  21  Tex.  411  (hold- 
ing that,  although  it  has  been  held  that 
equity  will  extend  the  remedy  beyond  the 
limits  of  the  statute,  still  it  never  has  been 
held,  as  is  believed,  to  extend  to  a  case  of 
tort)  ;  Fondren  v.  I/cake,  1  Tex.  Unrep.  Cas. 
151;  Dietrich  v.  Ely,  63  Fed.  413,  11  C.  C. 
A.  266.  But  see  Butler  v.  Mitchell,  128  Ga. 
431,  57  S.  E.  764. 

A  claim  arising  from  a  bonus  paid  on  a 
usurious  loan  is  not  grounded  in  tort  and  is 
the  subject  of  set-off.  Dey  v.  Jackson,  39 
N.  J.  L.  535. 

70.  Dole  V.  Erskine,  35  N.  H.  503. 

71.  Robinson  v.  L'Engle,  13  Fla.  482,  an 
action  of  covenant  in  which  set-off  for  dam- 
ages growing  out  of  conspiracy  was  rejected. 

73.  Colorado. —  Hart  v.  Francis,  2  Colo. 
719. 

Florida.— "RsAl  v.  Penny,  13  Fla.  621. 

Illinois. —  Kingman  v.  I)raper,  14  111.  App. 
577,  holding  that  in  an  action  on  promissory 
notes  given  to  plaintiff  for  a  sawmill  de- 
fendant might  recoup,  but  could  not  inter- 
pose as  a  set  off  a  conversion,  by  plaintiff, 
of  the  mill  subsequent  to  the  making  of  the 
notes. 

Indiana. —  Zeigelmueller  v.  Seamer,  63  Ind. 
488. 

Kentucky. —  Brannin  v.  Crouch,  10  Ky.  L. 
Rep.  773,  holding  that  in  an  action  on  a 
note  a  claim  for  damages  alleged  to  be  due. 
because  of  the  unauthorized  sale  b)'  plaintiff 
of  tobacco  belonging  to  defendant  on  storage 
with  plaintiff  as  warehouseman,  cannot  be  set 
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deceit, libel,'*  malicious  mischief;'^  negligence/®  nuisance/^  trespass/^  and 
wrongfully  suing  out  an  attachment, even  though  relating  to  the  subject-mat- 
ter of  plaintiff's  cause  of  action. ^'^  If,  however,  the  parties  agree  upon  the 
amoimt,  and  the  tort-feasor  agrees  to  pay  the  sum  to  the  injured  party,  it  may 
be  set  off.^^ 

3.  Counter-claim.  Under  the  codes  which  very  generally  provide  that  a 
demand  may  be  counter-claimed,  if  it  arises  out  of  the  transaction  sued  upon. 


off.  But  see  Chenault  v.  Norton,  99  S.  W. 
899,  30  Ky.  L.  Eep.  875. 

Maine. —  Hopkins  v.  Megquire,  35  Me.  78. 

Ohio. —  Broch  v.  Becher,  5  Ohio  Dec.  (Re- 
print) 519,  4  Am.  L.  Rec.  380. 

Pennsylvania. — ■  Groetzinger  v.  Latimer, 
146  Pa.  St.  628,  23  Atl.  393  (where,  in  an 
action  by  a  landlord  to  recover  rent  due 
upon  a  lease,  defendant  was  not  allowed  to 
set  off  against  plaintiff's  demand  a  claim  for 
damages  on  account  of  a  wrongful  seizure 
of  defendant's  goods,  under  an  illegal  land- 
lord's warrant  issued  my  plaintiff)  ;  Kitchen 
V.  Smith,  101  Pa.  St.  452;  Heck  v.  Shener, 
4  Serg.  &  R.  249,  8  Am.  Dec.  700;  Dale  v. 
Medwoy,  1  Wilcox  155  (holding  that,  in  an 
action  against  an  executor  for  work  and  labor 
done  for  decedent,  defendant  cannot  set  off 
the  value  of  personal  property  of  the  de- 
cedent, alleged  to  have  been  converted  by 
plaintiff  to  his  own  use,  since  defendant's 
claim  arises  out  of  a  tort  for  which  he 
cannot  sue  in  assumpsit) . 

South  Carolina. —  Schweizer  v.  Weiber,  6 
Rich.  159. 

Tennessee. —  Brady  v.  Wasson,  6  Heisk. 
131. 

Vermont. —  Hudson  v.  Nute,  45  Vt.  66. 

Wisconsin. —  Pierce  v.  Hoffman,  4  Wis. 
277;  Conklin  v.  Parsons,  2  Pinn.  264. 

United  States. —  Dushane  v.  Benedict,  120 
U.  S.  630,  7  S.  Ct.  696,  30  L.  ed.  810,  hold- 
ing that,  under  the  statute  of  Pennsylvania 
of  1705  (the  Defalcation  Act),  which  allows 
defendant,  in  an  action  upon  a  contract,  to 
set  off  any  matter  on  contract,  aoid  to  re- 
cover judgment  thereon  against  plaintiff, 
upon  proving  that  plaintiff  owes  him  more 
than  he  owes  plaintiff,  defendant,  in  an  ac- 
tion for  goods  sold  and  delivered,  may  not 
set  off  a  claim  for  fraudulent  representa- 
tion, or  other  claim  sounding  in  tort  only. 

73.  Dean  v.  Allen,  8  Johns.  (N.  Y.) 
390. 

74.  Hart  v.  Davis,  21  Tex.  411  (holding 
that  in  an  action  for  assault  and  battery  de- 
fendant cannot  set  off  damages  for  a  pre- 
vious libel)  ;  Brown  v.  Durham,  (Tex.  Civ. 
App.  1897)  42  S.  W.  331  (holding  that  where 
defendant  published  libelous  matter  of  plain- 
tiff while  attempting  to  collect  a  claim 
against  him  such  claim  cannot  be  set  off  in 
plaintiff's  action  for  the  libel). 

75.  Atchison,  etc.,  R.  Co.  v.  Phelps,  4  Kan. 
App.  139,  46  Pac.  183,  a  claim  for  wilfully 
and  maliciously  damaging  and  delaying  a 
railroad  company's  business. 

76.  Georgia. —  McKleroy  v.  Sewell,  73  Ga. 
657j  holding  that,  in  an  action  by  a  physician 
for  services,  a  set-off  based  on  a  tort  in  giv- 
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ing  defendant  too  large  a  dose  of  medicine  is 
not  allowable,  although  it  might  be  recouped. 

Indiana. —  Indianapolis,  etc.,  R.  Co.  v.  Bal- 
lard, 22  Ind.  448. 

Massoxihusetts. — Adams  v.  Manning,  17 
Mass.  178,  holding  that  in  an  action  on  a 
note  defendant  may  not  set  off  a  demand 
against  plaintiff,  arising  out  of  the  negligent 
sale,  by  plaintiff,  of  goods  consigned  to  him 
by  defendant,  to  an  insolvent. 

Mississippi. —  Cobb  v.  Wilson,  60  Miss.  343. 

Pennsylvania. —  Philadelphia  V.  Pierson, 
211  Pa.  St.  388,  60  Atl.  999;  Baltimore,  etc., 
R.  Co.  V.  Longbottom,  9  Del.  Co.  294. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
Claim,"  §  31. 

77.  Nashburn  v.  Inman,  97  Ga.  396,  24 
S.  E.  39  (holding  that  in  an  action  on  notes 
given  for  the  price  of  land  defendant  could 
not  set  off  damages  resulting  from  the  main- 
tenance by  plaintiff,  his  grantor,  of  a  nui- 
sance on  adjoining  land)  ;  Kachlin  v.  Mul- 
hallon,  2  Dall.  (Pa.)  237,  1  L.  ed.  363 
(where,  in  an  action  on  a  bond  given  in  pay- 
ment for  a  mill  which  plaintiff  had  sold  to 
defendants,  defendants  were  not  permitted  to 
set  off  for  damages  by  raiding  of  the  water 
so  as  to  injure  the  mill). 

78.  Illinois. —  Robison  v.  Hibbs,  48  111.  408. 
Indiana. —  Zeigelmueller  v.  Seamer,  63  Ind. 

488;  Roback  v.  Powell,  36  Ind.  515. 

Maryland. —  Burch  v.  State,  4  Gill  &  J. 
444. 

New  Jersey. —  Edwards  v.  Davis,  6  N.  J.  L. 
394,  trespass  on  personal  property. 

South  Carolina. —  Schweizer  v.  Weiber,  6 
Rich.  159. 

Tennessee. —  Brady  v.  Wasson,  6  Heisk. 
131,  holding  that  in  an  action  on  a  note  de- 
fendant cannot  set  off  unliquidated  damages 
sustained  by  reason  of  trespass  in  moving 
away  and  taking  possession  of  live  stock. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  31. 

One  trespass  cannot  be  set  off  against  an- 
other (Shelly  V.  Vanarsdoll,  23  Ind.  543; 
Hargreaves  v.  Kimberly,  23  W.  Va.  757,  53 
Am.  Rep.  121;  Knight  v.  Brown,  25  W.  Va. 
808),  but  may  be  recouped  (see  supra,  note 
66). 

79.  Bloom  V.  Lehman,  27  Ark.  489;  Kellett 
V.  Freeman,  8  Del.  Co.  (Pa.)  98. 

80.  Matthews  v.  Lindsay,  20  Fla.  962,  hold- 
ing that  damages  sustained  by  reason  of  an- 
noying visits,  malicious  prosecution,  slander 
of  title,  and  injury  to  one's  credit  occasioned 
by  such  proceedings,  although  relating  to  the 
subject-miatter  of  plaintiff's  suit  cannot  be 
set  off.    And  see  cases  cited,  supra,  this  note. 

81.  Robison  v.  Hibbs,  48  111.  408,  410. 
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or  is  connected  with  the  subject  of  the  action/^  although  some  of  the  earUer  New 
York  cases  tend  to  a  contrary  rule/^  it  is  now  almost  universally  held  that  a  claim 
which  fulfils  these  conditions  may  be  interposed  by  defendant  as  a  counter-claim, 
although  it  arises  out  of  or  is  based  upon  a  tort/*   such  as  conspiracy, 


82.  See  5wpra,  VI,  C,  2,  c. 

83.  Piser  v.  Stearns,  1  Hilt.  (N.  Y.)  86. 
See  also  Askins  v.  Hearns,  3  Abb.  Pr.  (N.  Y.) 
184. 

84.  Tinsley  v.  Tinsley,  15  B.  Mon.  (Ky.) 
454;  Ter-Kuile  v.  Marsland,  81  Hun  (N.  Y.) 
420,  31  N.  Y.  Suppl.  5;  Kneeland  v.  Pennell, 
49  Misc.  (N.  Y.)  94,  96  N.  Y.  Suppl.  403; 
McKinnon  v.  Morrison,  104  N.  C.  354,  10 
S  E.  513;  Bitting  v.  Thaxton,  72  N.  C.  541; 
Walsh  V.  Hall,  66  N.  C.  233. 

In  Indiana  it  is  held  that  tort  cannot  be 
a  basis  of  counter-claim  against  contract,  the 
courts  there  holding  that  tort  cannot  be  re- 
garded as  growing  out  of  or  connected  with 
contract,  within  the  meaning  of  the  statute, 
simply  because  the  contract  had  suggested  it 
or  was  remotely  incident  to  it.  Blue  v.  Capi- 
tal Nat.  Bank,  145  Ind.  518,  43  N.  E.  655 
(holding  that  slander  cannot  be  the  subject  of 
counter-claim  in  an  action  on  a  promissory 
note  for  borrowed  money)  ;  Avery  i\  Dough- 
erty, 102  Ind.  443,  2  N.  E.  123,  52  Am.  Dec. 
680;  Terre  Haute,  etc.,  R.  Co.  v.  Pierce,  95 
Ind.  496;  Roback  v.  Powell,  36  Ind.  515; 
Shelly  V.  Vanarsdoll,  23  Ind.  543  Slayback  V, 
Jones,  9  Ind.  470  (holding  that,  where  the 
consideration  of  the  note  sued  on  was  land 
and  crops,  defendant  could  not  counter-claim 
damages  for  a  trespass  upon  the  land  by 
plaintiff,  or  for  a  carrying  away  of  the 
crops);  Lovejoy  v.  Robinson,  8  Ind.  399; 
Conner  t\  Winton,  7  Ind.  523. 

In  California  it  has  been  held  that  a  coun- 
ter-claim sounding  in  tort  cannot  be  set  up  as 
a  defense  to  an  action  arising  upon  contract, 
but  a  promise  or  agreement  to  pay  a  stated 
sum  of  money  in  full  satisfaction  of  damages 
.  resulting  from  a  tort  becomes  a  matter  aris- 
ing upon  contract,  and  as  such  may  be  prop- 
erly pleaded  as  a  counter-claim  to  an  action 
founded  upon  contract;  but  proof  of  an  ex- 
press promise  or  agreement  is  necessary  in 
order  to  sustain  such  a  counter-claim.  Poly 
f.  Williams,  101  Cal.  648,  36  Pac.  102,  where 
the  promise  was  to  pay  a  certain  sum  as 
damages  for  property  destroyed  by  trespass- 
ing animals. 

Counter-claiming  assault  against  assault. — 
In  an  action  for  assault  a  counter-claim  may 
be  interposed  for  an  assault  alleged  to  have 
been  committed  at  the  same  time  and  place 
by  plaintiff  upon  defendant,  the  subject  of 
the  action  being  the  affray  between  the  parties 
in  which  each  claims  that  the  other  assaulted 
him.  Murphy  v.  McQuade,  20  Misc.  (N.  Y.) 
071,  46  N.  Y.  Suppl.  382;  Barholt  V.  Wright, 
45  Ohio  St.  177,  12  N.  E.  185,  4  Am.^St. 
Rep.  535;  Mogle  i'.  Black,  5  Ohio  Cir.  Ct.  51, 
3  Ohio  Cir.  Dec.  27;  Gutzman  v.  Clancy,  114 
Wis.  589,  90  N.  W.  1081,  58  L.  R.  A.  744; 
Pelton  V.  Powell,  96  Wis.  473,  71  N.  W.  887. 
But  see  Prosser  t;.  Carroll,  33  Misc.  (N.  Y.) 
428,  68  N.  Y.  Suppl.  542  (holding  that  in 


an  action  for  assault  defendant  cannot  base 
a  counter-claim  for  assault  on  the  same  state 
of  facts  on  which  plaintiff  bases  his  action 
for  assault)  ;  Schnaderbeck  V.  Worth,  8  Abb. 
Pr.  (N.  Y.)  37. 

Counter-claiming  slander  against  slander. — 
One  slander  cannot  be  set  up  as  a  counter- 
claim against  another,  although  both  are 
uttered  at  the  same  time  and  place  and  in 
the  same  conversation.  Sheehan  v.  Pierce,  70 
Hun  (N.  Y.)  22,  23  N.  Y.  Suppl.  1119  (hold- 
ing that  in  an  action  for  slander  in  calling 
plaintiff  a  thief  defendant  could  not  allege 
as  a  counter-claim  that  at  the  time  the 
slanderous  words  were  alleged  to  have  been 
spoken  plaintiff  was  taking  wood  from  de- 
fendant's premises,  knowing  it  to  be  defend- 
ant's wood;  that  defendant  ordered  him  to 
desist,  whereupon  he  maliciously  charged  de- 
fendant with  being  a  thief,  and  with  stealing 
plaintiff's  wood)  ;  Wrege  v.  Jones,  13  N.  D. 
267,  100  K  W.  705,  112  Am.  St.  Rep.  687. 
See  Fellerman  v.  Dolan,  7  Abb.  Pr.  (N.  Y.) 
395  note,  holding  that  defendant  in  an  action 
of  slander  could  not  set  up  in  an  answer  con- 
taining a  general  denial  a  counter-claim 
against  plaintiff  for  slander  alleged  to  have 
been  uttered  by  him  shortly  before  the  day 
mentioned  in  the  complaint,  his  denial  of 
plaintiff's  cause  of  action  showing  that  there 
was  no  connection  between  the  two  such  as 
would  warrant  the  counter-claim. 

In  Utah,  while  it  has  been  held  that  in 
an  action  for  trespass,  a  distinct  trespass  by 
plaintiff  committed  several  days  after  the 
trespass  by  defendant  cannot  be  made  the 
basis  of  the  counter-claim,  it  is  to  be  inferred 
from  the  language  of  the  court  that  the  rul- 
ing might  be  otherwise  if  plaintiff's  trespass 
were  connected  with  defendant's,  or  with  the 
transaction  sued  on,  or  the  subject  of  the 
action.  Marks  v.  Tompkins,  7  Utah  421,  27 
Pac.  6.  But  in  a  later  case  it  is  held  broadly 
that  one  tort  cannot  be  counter-claimed 
against  the  other,  although  the  facts  did  not 
necessitate  such  a  broad  ruling  because  the 
torts  were  entirely  discomiecfced,  and  thus  not 
in  any  event  the  proper  subject  of  counter- 
claim. Smith  V.  Alvord,  31  Utah  346,  88  Pac. 
16. 

85.  Siebrecht  v.  Siegel-Cooper  Co.,  38  N.  Y. 
App.  Div.  549,  56  N.  Y.  Suppl.  425  (holding 
that  in  an  action  to  recover  for  sales  made 
to  defendant  by  plaintiff's  assignors,  a  coun- 
ter-claim that  defendant  was  defrauded  by 
plaintiffs  through  said  sales  and  others,  in 
which  plaintiff's  assignors,  in  conspiracy  with 
plaintiffs,  one  of  whom  acted  as  purchasing 
agent  for  defendant,  overcharged  defendant, 
is  "  connected  with  the  subject  of  the  action," 
within  Code  Civ.  Proc.  §  501,  subd.  1); 
Dunlop  Pneumatic  Tvre  Co.  Ltd.  r.  Rvck- 
man,  5  Ont.  L.  Rep.  249,  1  Ont.  Wklv.  Rep. 
699,  820. 
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conversion/®  fraud,  deceit,  and  misrepresentation/''  illegal  seizure,  distress,  and  sale 
of  goods  under  an  alleged  claim  for  rent,^^  malicious  prosecution,^^  negligence,^**  or 
trespass. But  the  answer  must  state  facts  showing  that  the  counter-claim  is  in 
fact  connected  with  the  transaction  or  subject  of  the  action, for  even  under  the 
liberal  practice  of  the  codes  an  independent  disconnected  tort  not  forming  a  part 
of  the  transaction  sued  upon  as  the  basis  of  plaintiff's  cause  of  action  or  connected 
with  the  subject  of  the  action  cannot  be  made  the  basis  of  a  counter-claim,^^ 


86.  Kentucky.— HsiW  v.  Ayer,  102  S.  W. 
867,  31  Ky.  L.  Eep.  508. 

New  York. —  Turner  v.  Kouwenhov^ii,  29 
Hun  232  [affirmed  in  100  N.  Y.  115,  2  N.  E. 
637]  (where  in  an  action  by  a  servant  for 
wages  the  employer  was  allowed  to  counter- 
claim for  conversion  by  the  servant)  ;  Litt- 
man  v.  Coulter,  7  N.  Y.  Suppl.  1,  23  Abb.  N. 
Cas.  60  (where,  in  an  action  for  rent,  defend- 
ant was  allowed  to  set  up  a  counter-claim  for 
conversion  of  personal  property  alleged  to 
have  been  taken  from  the  premises  by  plain- 
tiff and  wrongfully  applied  on  the  rent 
claimed,  the  two  causes  of  action  being  held 
to  arise  out  of  the  same  transaction,  within 
the  meaning  of  the  code ) . 

North  Dakota. —  Hanson  v.  Skogman,  14 
N.  D.  445,  105  N.  W.  90. 

South  Dakota. —  Northwestern  Port  Huron 
Co.  V.  Iverson,  (1908)  117  N.  W.  372;  Mc- 
Hard  v.  Williams,  8  S.  D.  381,  66  N.  W.  930, 
59  Am.  St.  Eep.  766. 

Wisconsin. —  Gilbert  v.  Loberg,  86  Wis,  661, 
57  N.  W.  982  (allowing  a  counter-claim  for 
conversion  by  the  landlord,  of  personal  prop- 
erty placed  on  the  premises  by  tenants,  in  an 
action  for  waste)  ;  Vilas  v.  Mason,  25  Wis. 
310  (holding  that  in  an  action  for  conversion 
defendant  may  counter-claim  damages  for  the 
same  conversion  of  the  same  articles ) . 

United  States. —  Rush  v.  Kansas  City  First 
Nat.  Bank,  71  Fed.  102,  17  C.  C.  A.  627,  hold- 
ing that,  where  in  an  action  on  a  note  defend- 
ant pleaded  that  a  sale  of  securities  pledged 
for  the  note  made  by  plaintiff  was  unlaw- 
ful, and  that,  as  plaintiff  had  wrongfully  ap- 
propriated the  securities  pledged,  defendant 
was  entitled  to  a  credit  for  their  full  value, 
the  counter-claim  was  one  connected  with  the 
transaction  set  forth  in  the  petition  as  the 
foundation  of  plaintiff's  claim,  as  required 
by  Kan.  Gen.  St.  (1889)  par.  4178. 

87.  Thomson  v.  Sanders,  118  N.  Y.  252,  23 
N.  E.  374  (an  action  on  a  bond  given  to 
secure  plaintiff  against  costs  and  expenses 
which  might  be  incurred,  in  which  a  counter- 
claim by  defendant  for  damages  resulting 
from  fraud  and  misrepresentation  of  plaintiff 
in  inducing  him  to  execute  the  bond  was  al- 
lowed) ;  Estelle  v.  Dinsbeer,  9  Misc.  (N.  Y.) 
485,  30  N.  Y.  Suppl.  226  (where  in  an  action 
for  an  instalment  due  on  a  chattel  mortgage 
given  upon  the  purchase  of  a  boarding-house, 
defendant  was  allowed  to  counter-claim  dam- 
ages for  fraud  in  representations  as  to  the 
income  of  the  house)  ;  Wilson  v.  Hughes,  94 
N.  C.  182;  Allen  v.  Shackelton,  15  Ohio  St. 
145  (where  in  a  foreclosure  suit  defendant 
was  allowed  to  counter-claim  fraud  practised 
by  the  mortgagor  upon  the  mortgagee  in  the 
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sale  of  the  mortgaged  premises  to  the  mort- 
gagor) ;  Steckbauer  v.  Leykom,  130  Wis.  438, 
110  N.  W.  217;  Scott  v.  Menasha,  84  Wis.  73, 
54  N.  W.  263. 

88.  Gowenlock  v.  Ferry,  11  Manitoba  257. 

89.  Cincinnati  Daily  Tribune  Co.  v.  Bruck, 
61  Ohio  St.  489,  56  N.  E.  198,  76  Am.  St. 
Rep.  433,  allowed  in  an  action  for  libel. 

90.  Indian  Territory. —  Patterson  v.  Brad- 
ley, 4  Indian  Terr.  124,  69  S.  W.  821. 

Iowa. —  Ft.  Dodge  First  Nat.  Bank  v. 
O'Connell,  84  Iowa  377,  51  N.  W.  162,  35 
Am.  St.  Rep.  313. 

North  Carolina. —  Branch  v.  Cha-ppell,  119 
N.  C.  81,  25  S.  E.  783,  holding  that  under 
code,  section  244,  defendant  in  an  action  for 
work  and  labor  in  cutting  timber  may  plead 
as  a  counter-claim  damages  sustained  in  con- 
sequence of  a  fire  negligently  set  and  per- 
mitted to  escape  by  plaintiff  in  disobedience 
of  orders. 

Oregon. —  Zigler  v.  McClellan,  15  Oreg.  499, 
16  Pac.  179,  holding  that  in  an  action  upon 
a  contract  for  money  expended  by  a  tenant 
in  rejoining  a  hotel,  the  owner  of  the  build- 
ing may  defend  by  showing  that  the  building 
was  burned  through  carelessness  of  the  tenant, 
for  the  damages  arose  out  of  the  transaction 
sued  upon,  and  was  such  a  claim  as  under 
the  former  practice  would  have  been  subject 
of  recoupment. 

South  Carolina. —  Haygood  V.  Boney,  43 
S.  C.  63,  20  S.  E.  803. 

Texas. —  Scott  v.  Mexican  Nat.  R.  Co  , 
(App.  1892)  18  S.  W.  137. 

Wisconsin. —  McArthur  v.  Green  Bay,  etc.. 
Canal  Co.,  34  Wis.  139,  holding  that  in  an 
action  for  damages  to  a  barge  passing 
through  defendant's  canal,  by  reason  of  de- 
fendant's negligence  in  allowing  the  water  in 
the  canal  to  run  out,  defendant  might  coun- 
ter-claim damages  for  plaintiff's  negligence  in 
causing  the  breaeh  of  the  canal  through 
which  the  water  escaped. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  49. 

91.  Tinsley  v.  Tinsley,  15  B.  Mon.  (Ky.) 
454.  See  also  Demartin  v.  Albert,  68  Cal. 
277,  9  Pac.  157. 

92.  Meincke  v.  Bracksieck,  14  Mo.  App. 
315,  holding  that  an  answer  by  a  defendant 
vfho,  being  sued  by  attachment  for  the  pur- 
chase-money of  a  pair  of  mules,  sets  up  that 
at  the  date  of  the  suit  the  sheriff  took  into 
his  possession  two  mules  and  delivered  them 
to  plaintiff,  does  not  state  facts  constituting 
a  counter-claim,  in  not  alleging  that  the 
mules  taken  are  the  same  as  those  attached. 

93.  California. —  Glide  V.  Kayser,  142  Cal. 
419,  76  Pac.  50. 
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and  because  of  disconnection  with  plaintiff's  cause  of  action  or  the  subject 
thereof,  the  courts  have  disallowed  counter-claims  for  conspiracy/^  conversion,^ 


Kentucky. —  Renaker  v.  Smith,  109  Ky. 
643,  60  S.  W.  407,  22  Ky.  L.  Rep.  1292; 
Brannin  v.  Crouch,  10  Ky.  L.  Rep.  773. 

Montana. —  Collier  v.  Ervin,  3  Mont.  142. 

Nebraska. —  Brugman  v.  Burr,  30  Nebr. 
406,  46  N.  W.  644. 

New  York. — Lundine  V.  Callaghan,  82  N.  Y. 
App.  Div.  621,  81  N.  Y.  Suppl.  1052;  Hall  v. 
Werney,  18  N.  Y.  App.  Div.  565,  46  N.  Y. 
Suppl.  33;  Murden  v.  Priment,  1  Hilt.  75; 
Lehleuter  v.  Schano,  49  Misc.  99,  96  N.  Y. 
Suppl.  716;  Cupi  v.  Craftsman's  Club,  33 
Misc.  757,  67  N.  Y.  956 ;  Marshall  v.  Cohen, 
11  Misc.  397,  32  K  Y.  Suppl.  283;  G^rry  v. 
Siebrecht,  88  N.  Y.  Suppl.  1034;  Rhinelander 
V.  Martin.  7  N.  Y.  Suppl.  154,  23  Abb.  N. 
Cas.  267 ;  Weeks  v.  Berry,  3  N.  Y.  Suppl.  840 
(where  in  an  action  for  services  in  leasing 
and  selling  property  a  counter-claim  was  dis- 
allowed for  misconduct  in  regard  to  the  prop- 
ertv  subsequent  thereto)  ;  Bissell  V.  Pearse, 
21  How  Pr.  130. 

North  Carolina. —  Lee  V.  Eure,  93  N.  C.  5; 
Trotter  v.  Swain  County,  90  N.  C.  455. 

North  Dakota. —  Hanson  v.  Skogmon,  14 
N.  D.  445,  105       W.  90. 

Oregon.— Miser  v.  O'Shea,  37  Oreg.  231,  62 
Pac.  491,  82  Am.  St.  Rep.  751 ;  Zigler  v.  Mc- 
Clellan,  15  Oreg.  499,  16  Pac.  179,  holding 
that  neither  party  can  claim  damages  for  a 
distinct  tort  committed  by  the  other,  as  a 
counter-claim,  and  that  it  is  only  where  the 
tort  is  violative  of  some  express  or  implied 
agreement,  constituting  a  part  of  the  trans- 
action, that  it  can  be  rendered  available  as 
such  claim. 

Wisconsin. —  Brahm  v.  M.  C,  Gehl  Co.,  132 
Wis.  674,  112  N.  W.  1097;  Rylander  v. 
Laursen,  113  Wis.  461,  89  N.  W.  488;  Mul- 
berger  v.  Koenig,  62  Wis.  558,  22  N.  W.  745, 
holding  that  in  an  equitable  action  for  the 
removal  of  an  obstruction  in  a  mill  race, 
which  is  alleged  to  interfere  with  plaintiflF's 
right  to  draw  a  certain  quantity  of  water 
therefrom,  defendants  cannot  set  up  a  coun- 
ter-claim for  damages  on  account  of  plain- 
tiff's wrongful  use  of  a  greater  quantity 
of  water  than  they  were  entitled  to,  and  to 
enjoin  them  from  such  Avrongful  use,  although 
it  is  alleged  that  the  obstruction  was  erected 
and  maintained  for  the  purpose  of  preventing 
such  wrongful  use. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §§  56,  57. 

In  an  action  for  rent  a  claim  arising  out 
of  a  trespass  to  personal  property  and  an  un- 
l.iwful  detention  thereof,  not  connected  with 
the  subject  of  the  action  or  a  part  of  the 
transaction,  cannot  be  counter-claimed  (Ed- 
gerton  r.  Page,  20  N.  Y.  281,  10  Abb.  Pr.  119, 
18  HoAv.  Pr.  359  [affirming  1  Hilt.  320,  5 
Abb.  Pr.  1,  14  How.  Pr.  116  {reversing  12 
How.  Pr.  58)];  Finkelmeier  v.  Bates,  48 
N.  Y.  Super.  Ct.  433  [affirmed  in  92  N  Y. 
1721;  McKensie,  v.  Farrell,  4  Bosw.  (N.  Y.) 
192;  Drake  v.  Cockcroft,  1  Abb  Pr.  (N.  Y.) 


203 )  ;  nor  can  a  claim  for  damages  for  a 
libel  not  connected  with  the  subject-matter  of 
the  action  (Rotherham  v.  Priest,  28  Wkly. 
Rep.  277). 

In  South  Carolina  the  courts  seem  to  lean 
to  the  theory  that  in  an  action  for  a  tort 
another  tort  cannot  so  arise  out  of  the  trans- 
action sued  on  or  be  so  connected  with  the 
subject  of  the  action  as  to  be  available  as  a 
counter-claim  in  that  action.  Roberts  v, 
Jones,  71  S.  C.  404,  51  S.  E.  240;  Simkins 
V.  Columbia,  etc.,  R.  Co.,  20  S.  C.  258. 

94.  Arkansas  City  First  Nat.  Bank  v. 
Hasie,  57  Kan.  754,  48  Pac.  22,  holding  that  a 
cause  of  action  accruing  to  defendant  for 
damages  resulting  from  a  conspiracy  between 
plaintiff  and  another  to  bring  an  unjustifiable 
suit  against  him,  and  the  bringing  of  such 
suit  in  pursuance  of  the  conspiracy,  is  not  a 
cause  of  aetion  arising  out  of  the  contract 
or  transaction  sued  on. 

95.  Missouri. —  Reamer  v.  Morrison  Ex- 
press Co.,  93  Mo.  App.  501,  67  S.  W.  718, 
disallowing  in  an  action  for  conversion  a 
claim  for  a  disconnected  conversion. 

Nev:!  York. —  New  York  v.  Parker  Vein 
Steamship  Co.,  8  Bosw.  300,  12  Abb.  Pr.  300, 
21  How.  Pr.  289  (holding  that  where  an  ac- 
tion is  brought  on  a  bond  securing  rent  in  a 
lease,  defendants  cannot  counter-claim  a  de- 
mand against  plaintiff  for  removing  from  the 
premises  fixtures  put  there  by  the  tenant,  one 
of  the  defendants,  but  which  the  lease  did  not 
in  terms  give  the  right  to  place  there  or  to 
remove)  ;  McKenzie  v.  Farrell,  4  Bosw.  192 
(holding  that  in  an  action  for  rent  against  a 
surety  a  claim  arising  out  of  the  landlord's 
tortious  acts  in  converting  property  belong- 
ing to  the  tenant  cannot  be  counter-claimed, 
not  arising  out  of  the  contract  set  forth  in 
the  complaint  as  the  foundation  of  plaintiff's 
claim)  ;  Kurtz  V.  McGuire,  5  Duer  660 
(where  in  an  action  for  the  recovery  of  goods 
sold  and  delivered  by  plaintiff  to  defendant, 
defendant  was  not  allowed  to  counter-claim 
a  claim  arising  out  of  plaintiff's  conversion 
of  defendant's  property,  such  claim  not  aris- 
ing out  of  the  transaction  sued  on,  nor  out 
of  the  transaction  set  forth  in  the  com- 
plaint) ;  Starr  Cash  Car  Co.  v.  Reinhart,  2 
Misc.  116,  20  N.  Y.  Suppl.  872  (where  in  an 
action  for  the  price  of  cash  cars  put  up  in 
defendant's  store,  a  counter-claim  alleging 
that  in  putting  up  said  cars,,  plaintiff  removed 
and  appropriated  defendant's  old  cash  service, 
was  disallowed)  ;  Bell  v.  Lesbini,  66  How.  Pr. 
385  (an  action  for  board  and  lodging,  where 
counter-claim  for  conversion  of  personal  prop- 
erty was  rejected)  ;  Gager  v.  Small,  19  Alb. 
L.  J,  400  (where  in  an  action  by  a  land- 
lord on  a  covenant  to  keep  the  premises  in 
repair,  his  negligence  in  putting  up  a  water- 
pipe,  by  which  defendant's  goods  were  dam- 
aged, or  his  tortious  act  in  removing  a  fix- 
ture from  the  premises  during  the  term,  was 
held  not  the  subject  of  a  counter-claim). 
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fraud, libel, slander, malicious  prosecution,®^  negligence,^  trespass,^  and 
wrongfully  suing  out  an  attachment,^  and  the  mere  fact  that  the  tort  hap- 
pens at  or  near  the  same  time  as  the  transaction  upon  which  the  action  is 
based  does  not  sufficiently  connect  it  therewith  to  entitle  defendant  to  counter- 
claim it.* 

4.  Reconvention.  A  tort  springing  from  or  connected  with  the  transaction 
forming  the  basis  of  plaintiff  ^s  action  may  be  reconvened,^  but  a  tort  can- 


ISfortli  Dahota. —  Braithwaite  v.  Akin,  3 
N.  D.  365,  56  N.  W.  133. 

Ohio. —  Broch  v.  Beclier,  5  Ohio  Dec.  (Re- 
print) 519,  6  Am.  L.  Reg.  380,  where,  in  an 
action  on  a  note  and  mortgage,  a  counter- 
claim for  personal  property  fraudulently  mis- 
appropriated was  rejected. 

South  Carolina. —  Lenhardt  r.  French,  57 
S.  C.  493,  35  S.  E.  761,  disallowing  a  counter- 
claim for  conversion  in  an  action  on  a  note. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  32. 

96.  Rensberger  v.  Britton,  31  Colo.  77,  71 
Pac.  379  (disallowing  a  counter-claim  for  an 
antecedent  disconnected  fraud)  ;  Barnes  v. 
McMullins,  78  Mo.  260  (action  on  a  note, 
where  a  counter-claim  for  fraud  and  doceit 
not  connected  with  the  subject  of  the  action 
was  rejected)  ;  Pittman  v.  Keith,  (Tex.  Civ. 
4pp.  1893)  24  S.  W.  88  (holding  that  a 
claim  for  damages  for  the  malicious  institu- 
tion of  criminal  proceedings  by  the  seller  of 
goods  against  the  purchaser,  for  alleged  false 
and  fraudulent  representations  as  to  solvency, 
transpiring  long  after  the  sale,  in  the  faith 
of  which  they  were  obtained,  is  not  a  "  cause 
of  action  arising  out  of  or  incident  to,  or  con- 
nected with  "  the  seller's  cause  of  action  for 
the  purchase-price). 

97.  Watts  V.  Gantt,  42  Nebr.  869,  61  N.  W. 
104  (disallowing  in  an  action  to  foreclose  a 
mortgage  a  counter-claim  for  libel)  ;  South 
African  Republic  v.  La  Compagnie  Franco- 
Beige,  etc.,  [1897]  2  Ch.  487,  66  L.  J.  Ch. 
747,  77  L.  T.  Rep.  N.  S.  241,  46  Wkly.  Rep. 
67  (disallowing  in  an  action  for  the  appoint- 
ment of  trustees  a  counter-claim  for  libel)  ; 
McLean  v.  Hamilton  St.  R.  Co.,  11  Ont.  Pr. 
193  (disallowing  in  an  action  for  damages 
for  negligence  a  counter-claim  for  libel). 

98.  Merritt  Milling  Co.  v.  Finlay,  110 
N.  C.  411,  15  S.  E.  4,  where,  in  an  action 
for  non-payment  of  an  accepted  draft,  a 
slander  as  to  defendant's  pecuniary  standing 
was  disallowed. 

99.  Allen  v.  Coates,  29  Minn.  46,  11  N.  W. 
13-2,  holding  that  in  an  action  for  conversion 
a  cause  of  action  for  malicious  prosecution 
of  a  previous  action  for  the  same  cause  can- 
not be  counter-claimed. 

1.  Ward  V.  Blackwood,  48  Ark.  396,  3  S.  W. 
624  (holding  that  where  the  keeper  of  a 
prison  assaulted  one  of  the  guards  for  his 
negligence  in  permitting  an  escape,  in  an  ac- 
tion for  such  assault  defendant  could  not 
counter-claim  damages  for  plaintiff's  negli- 
gence as  a  matter  "  arising  out  of  the  con- 
tract or  transaction  set  forth  in  the  com- 
plaint ...  or  connected  with  the  subject  of 
the  action");  Western  Union  Tel.  Co.  v. 
Milliken,  14  Daly  (N.  Y.)  170,  62  N.  Y.  St. 
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252  (holding  that  to  an  action  by  a  telegraph 
company  on  a  running  account  for  transmit- 
ting telegrams,  a  counter-claim  for  damages 
caused  by  plaintiff's  negligence  in  delivering 
to  defendant  a  telegram  not  intended,  on 
which  they  acted  to  their  injury,  cannot  be 
set  up)  ;  Street  v.  Bryan,  65  N.  C.  619  (hold- 
ing that  damages  to  real  property,  although 
caused  by  wilful  carelessness,  cannot  be 
pleaded  by  way  of  set-off  or  counter-claim 
in  an  action  of  contract  for  the  payment  of 
money)  ;  Kuhn  v.  Sol.  Heavenvich  Co.,  115 
Wis.  447,  91  N.  W.  994,  60  L.  R.  A.  585 
(disallowing  a  counter-claim  for  negligence 
not  connected  with  the  subject  of  'the  action). 

2.  Wigmore  v.  Buell,  116  Cal.  94,  47  Pac. 
927  (disallowing  a  counter-claim  for  a  dis- 
connected trespass)  ;  Waugheim  v.  Graham, 
39  Cal.  169  (disallowing  a  counter-claim  set- 
ting up  in  an  action  to  recover  a  money  de- 
mand, an  independent  mere  naked  trespass 
and  conversion)  ;  Marks  v.  Tompkins,  7  Utah 
421,  27  Pac.  6  (holding  that  in  an  action  for 
trespass  a  distinct  trespass  committed  several 
days  after  the  trespass  alleged  in  the  com- 
plaint cannot  be  counter-claimed). 

3.  Abernathy  v.  Myer-Bridges  Coffee,  etc., 
Co.,  99  S.  W.  942,  30  Ky.  L.  Rep.  844,  100 
S.  W.  862,  30  Ky.  L.  Rep.  1236,  103  S.  W. 
342,  31  Ky.  L.  Rep.  807,  disallowing  a  coun- 
ter-claim for  wrongfully  suing  out  an  attach- 
ment in  the  action  as  not  arising  out  of  tlie 
transaction  sued  on  or  connected  Avith  the 
subject  of  the  action. 

4.  Roberts  v.  Jones,  71  S.  C.  404,  51  S.  E. 
240;  Simkins  v.  Columbia,  etc.,  R.  Co.,  20 
A.  C.  258. 

5.  Miller  v.  Stewart,  12  La.  Ann.  170; 
Kennedy  v.  Mason,  10  La.  Ann.  519;  Solomon 
V.  Cavelier,  4  La.  Ann.  136  (holding  that 
damages  for  illegally  imprisoning  a  slave 
claimed  in  a  petitory  action  may  be  pleaded 
in  reconvention  as  connected  with,  and  inci- 
dental to,  the  petitory  action)  ;  Hendricks  V. 
Phillips,  3  La.  Ann.  618;  Cammack  V, 
Priestly,  12  Rob.  (La.)  423  (holding  that 
damages  from  a  creditor's  neglect  to  protest 
a  draft  deposited  with  him  as  collateral^  se- 
curity may,  in  an  action  on  the  principal 
debt,  be  pleaded  against  him,  or  his  syndic, 
if  the  damages  accrued  before  his  declared 
insolvency)  ;  Morgan  v.  Driggs,  17  La.  176; 
Abat  V.  Holmes,  8  Mart.  N.  S.  (La.)  145 
(holding  that  defendant,  sued  by  a  judgment 
creditor"  for  a  forced  surrender  of  his  prop- 
erty for  the  benefit  of  his  creditors,  may  by 
reconvention  claim  damages  for  ^  his  illegal 
imprisonment  under  plaintiff's  capias  ad  satis- 
faciendum ;  the  cause  of  action  and  the  claim 
for  damages  springing  from  the  same  cause) ; 
Du  Bois  V.  Rooney,  82  Tex.  173,  17  S.  W.  528 
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not  be  pleaded  in  reconvention  when  not  connected  with  the  subject  of  the 
action.  * 

6.  Effect  of  Waiver  of  TortJ  Where  defendant  who,  having  a  claim  against 
plaintiff  sounding  in  tort,  waives  the  tort  and  sets  up  his  claim  as  upon  an  implied 
contract,  the  claim  is  considered  to  be  one  arising  upon  contract,  within  the  mean- 
ing of  the  statutes,  and  may  be  either  set  off,^  or  interposed  by  defendant  as  a 


(holding  that,  where  a  written  contract  pro- 
vided for  the  sale  by  plaintiffs  to  defendant  of 
a  lot  of  cattle,  and  also  of  a  designated  tract 
of  land,  in  an  action  by  plaintiffs  for  defend- 
ant's breach  of  the  contract  in  refusing  to 
accept  the  cattle,  defendant  could  reconvene 
in  damages  for  plaintiffs'  fraudulent  repre- 
sentations in  respect  to  the  location  and  qual- 
ity of  the  land)  ;  Duncan  v.  Magette,  25  Tex, 
245;  Stewart  v.  Insall,  9  Tex.  397  (holding 
that  in  an  action  on  a  note  defendant  might 
reconvene  for  fraud  in  regard  to  the  transac- 
tion sued  on,  and  failure  of  consideration)  ; 
Streeper  v.  Thompson,  (Tex.  Civ.  App.  1893) 
23  S.  W.  326  (holding  that,  where  a  chattel 
mortgagee  takes  possession  of  the  mortgaged 
property  and  sells  it  without  notice  to  the 
mortgagors,  the  latter  in  an  action  on  the 
note  can  reconvene  damages  for  the  conver- 
sion) ;  Gulf,  etc.,  R.  Co.  v.  Tacquard,  3  Tex. 
App.  Civ.  Cas.  §  250  (holding  that  in  a  suit 
for  the  value  of  a  steer  killed  by  defendant's 
train,  defendant  might  plead  in  reconvention 
and  that  the  animal  was  killed  through  plain- 
tiff's negligence,  set  up  damages  for  the  loss 
of  steam,  air,  and  momentum  of  the  train, 
loss  of  time  of  its  employees,  and  the  dam- 
age to  the  locomotive  by  the  collision). 

Damages  from  the  wrongful  suing  out  of 
an  attachment  may  be  pleaded  in  reconven- 
tion in  the  same  suit  in  which  the  attachment 
was  issued.  Offutt  v.  Edwards,  9  Rob.  (La.) 
90;  Boyd  v.  Warfield,  6  Mart.  N.  S.  (La.) 
671;  Walcott  v,  Hendrick,  6  Tex.  406.  See 
Lee  V.  Wilkins,  1  Tex.  Unrep.  Cas.  287,  hold- 
ing that  in  a  suit  on  a  note  defendant  may 
plead  in  reconvention  damages  resulting  from 
the  payee's  seizure  under  attachment  of  the 
maker's  property  for  the  release  of  which  the 
note  sued  on  was  executed,  the  matter  so 
pleaded  being  necessarily  connected  with  the 
note  sued  on.  But  see  Innis  n.  Ware,  1  Mart. 
N.  S.  (La.)  556,  holding  that  under  Civ. 
Code,  p.  298,  art.  191,  a  trespasser  could  not 
plead  in  compensation  or  reconvention. 

6.  Murphy  v.  McCarthy,  26  La.  Ann.  38 
(disallowing,  in  an  action  to  recover  stolen 
property,  reconvention  for  malicious  criminal 
prosecution  against  defendant  as  receiver  of 
stolen  property)  ;  Morgan  v.  Driggs,  17  La. 
176;  Union  Bank  v.  Macdonald,  15  La.  25 
(holding  that  in  an  action  on  a  note  defend- 
ant cannot  reconvene  damages  for  injury  done 
to  his  reputation  and  credit  by  plaintiff)  ; 
Kemp  V.  Amacker,  13  La.  65  (holding  that 
an  action  of  slander  for  damages  could  not 
be  reconvened  for  slanderous  words  alleged 
to  have  been  uttered  by  plaintiff  against  de- 
fendant, as  the  reconventional  demand  was 
not  necessarily  connected  with  and  incidental 
to  the  principal  one)  ;  Schmidt  v.  Rost,  1 
Tex.  App.  Civ.  Cas.  §  684  (holding  that  de- 


fendant sued  on  promissory  notes  could  not 
plead  in  reconvention  for  damages  done  them 
by  plaintiff,  by  reason  of  a  circular  letter  to 
defendant's  creditors  advising  them  not  to 
accept  a  proposition  of  defendants  for  a 
composition  of  debts,  because  the  damages 
are  too  remote  and  not  connected  with  the 
main  action). 

7.  Waiver  of  tort  generally  see  Assump- 
sit, 4  Cyc.  331  et  seq. 

Waiver  of  tort  by  plaintiff  see  supra,  V, 
E,  5. 

8.  Indiana. —  Whitcomb  v.  Stringer,  (App. 
1902)  64  N.  E.  636,  63  N.  E.  582. 

Kansas. —  Challiss  v.  Wylie,  35  Kan.  506, 
11  Pac.  438;  Fanson  v.  Linsley,  20  Kan.  235, 
holding,  however,  that  the  tort  in  this  case 
being  for  a  naked  trespass  could  not  be 
waived  and  therefore  could  not  be  set  off. 

Massachusetts. —  Briggs  v.  Call,  5  Mete. 
504,  holding  that  where  one  tenant  in  com- 
mon of  a  vessel,  authorized  to  insure  for  his 
cotenant,  insured  in  his  own  name  and  ad- 
justed a  loss  under  the  policy,  by  accepting 
the  amount  of  his  own  loss  "  in  full  of  all 
losses  on  the  policy,",  the  other  cotenant 
might  raise  the  tortious  neglect  of  the  former 
and  set  off  his  claim  in  an  action  ex  con- 
tractu. 

Missouri. —  McCuin  v.  Frazier,  38  Mo. 
App.  63,  where  trespass  being  waived  defend- 
ant was  allowed  to  interpose  his  set-off. 

ISlew  York. —  Harway  v.  New  York,  1  Hun 
628,  4  Thomps.  &  C.  167  (where  the  set-off 
was  for  money  obtained  under  false  pre- 
tenses, the  tort  being  waived)  ;  McDougall 
V.  Walling,  48  Barb.  364. 

Hsorth  Dakota. —  Braithwaite  v.  Akin,  3 
N.  D.  365,  56  N.  W.  133. 

Ohio. —  Hathaway  v.  Gordon,  9  Ohio  Cir. 
Ct.  8,  6  Ohio  Cir. 'Dec.  39. 

Pennsylvania. — Nickle  v.  Baldwin,  4  Watts 
&  S.  290.  See  Nixon  v.  McCrory,  101  Pa. 
St.  289. 

Texas.— Cdiio  v.  Philips,  28  Tex.  101, 
where,  upon  waiver  of  the  tort  involved  in 
wrongful  sale  of  land,  set-off  Avas  allowed. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §  33. 

Where  defendant  waives  the  tort  of  con- 
version, he  may  set  off  the  implied  contract 
involved  therein.  Bulkeley  v.  Welch,  31 
Conn.  339;  Hall  v.  Penny,  13  Fla.  621;  Mc- 
Allister V.  Millhiser,  96  Ga.  474,  23  S.  E. 
502;  Sanderlin  v.  Willis.  94  Ga.  171,  21 
S.  E.  201;  Woodruff  r.  Hoard,  9  Ind.  186; 
Challiss  V.  Wvlie,  35  Kan.  506,  11  Pac.  438; 
Haddix  V.  Wilson,  3  Bush  (Ky.)  523;  Ever- 
sole  V.  Moore,  3  Bush  (Ky.)*49;  Brown  V. 
Brown,  55  N.  H.  74 ;  Tidewater  Qunrrv  Co. 
V.  Scott,  105  Va.  160,  52  S.  E.  835,  115  Am. 
St.  Rep.  864;  Allen  v.  U.  S.,  17  Wall.  (U.S.) 
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counter-claim/  and  where  a  breach  of  the  contract,  which  is  the  subject  of  the 
suit,  results  in  a  tort,  damages  for  the  breach  may  be  set  off,  although  it  also  con- 
stitutes  a  tort.^*^  But  the  tort  must  in  fact  be  waived,^^  although  in  cases  of  doubt 
it  is  held  that  the  court  will  incline  against  construing  the  set-off  to  sound  in  tort.'^^ 
Where  the  tort  cannot  be  waived  a  set-off  sounding  in  tort  will  not  be  allowed.^* 
K.  Parties  to,  and  Mutuality  of.  Cross  Demands  —  l.  General  Rules.^* 
It  is  a  broad  general  rule  of  practically  universal  application  that  to  warrant  a, 
set-off  the  demands  must  be  mutual  and  subsisting  between  the  same  parties,^^ 


207,  21  L.  ed,  553;  McCabe  v.  Winsliip,  15 
Fed.  Cas.  No.  8,668,  17  Nat.  Bankr.  Reg. 
113.  See  also  Rodgers  i\  Maw,  4  D.  «fc  L. 
66,  16  L.  J.  Exch.  137,  15  M.  &  W.  444. 

In  Indiana,  under  Rev.  St.  (1881)  §  348, 
"which  provides  that  a  set-off  shall  be  allowed 
"  only  in  actions  for  money  demands  upon 
contracts,  and  must  consist  of  matter  arising 
out  of  debt,  duty,  or  contract,"  defendant 
cannot  waive  the  tort  and  use  his  set-off. 
The  claim  must  arise  out  of  contract  (Richey 

V.  Ely,  115  Ind.  232,  17  N.  E.  296,  rejecting 
waiver  of  conversion  and  set-off  in  an  action 
of  contract),  although  under  a  former  statute 
defendant  was  allowed  to  waive  the  tort  of 
conversion  and  set  off  the  implied  contract 
(Woodruff  V.  Hoard,  9  Ind.  186). 

In  Wisconsin,  under  the  statute  allowing 
a  defendant  to  set  off  a  demand  for  goods 
sold,  he  may  set  off  such  a  demand,  where 
there  has  been  an  actual  sale,  but  not  where 
there  was  a  mere  conversion  of  the  property 
by  plaintiff  retaining  and  not  selling  it. 
Norden  v.  Jones,  33  Wis.  600,  14  Am.  Rep. 
782;  Conklin  y.  Par&ons,  2  Finn.  264,  1 
Chandl.  240. 

9.  Barnes  v.  McMullins,  78  Mo.  260 ;  Crane 

VI.  Murray,  106  Mo.  App.  697,  80  S.  W.  280; 
Bartholow  Banking  Hou^e  v.  Harvey,  12  Mo. 
App.  588  (where  breach  of  trust  was  waived) ; 
McDougall  V.  Walling,  48  Barb.  (N.  Y.) 
364;  Conyngham  V.  Shi  el,  20  Misc.  (N.  Y.) 
590,  46  N.  Y.  Suppl.  374;  Starr  Cash  Car 
Go.  f.  Reinhart,  2  Misc.  (N.  Y.)  116,  20 
N.  Y.  Suppl.  872;  Bryce  v.  Parker,  11  S.  C. 
337  (where  deceit  was  waived).  But  see 
New  York  v.  Parker  Vein  Steamship  Co.,  8 
Bosw.  (N.  Y.)  300,  12  Abb.  Pr.  300,  21  How. 
Pr.  289,  holding  that  Code  Proc.  §  150, 
was  intended  to  allow  counter-claims  arising 
on  true  contract  only,  and  not  upon  a  con- 
tract implied  upon  waiver  of  tort.  This, 
however,  was  an  early  decision  and  is  clearly 
contrary  to  the  rule  as  now  established  under 
Code  Civ.  Proc.  §  501.  See  cases  cited  infra, 
this  note. 

Where  the  tort  of  conversion  is  waived 

defendant  may  counter-claim  for  breach  of 
the  contract  which  the  law  implies.  Downs 
17.  Finnegan,  58  Minn.  112,  59  N.  W.  981, 
49  Am.  St.  Rep.  488;  Starr  Cash  Car  Co. 
i\  Reinhart,  2  Misc.  (N.  Y.)  116,  20  N.  Y. 
Suppl.  872 ;  Berrian  v.  New  York,  15  Abb. 
Pr.  N.  S.  (N.  Y.)  207;  Coit  v.  Stewart,  12 
Abb.  Pr.  N.  S.  (N.  Y.)  216  [affirmed  in  50 
N.  Y.  17]  Wall  V.  Williams,  91  N.  C. 
477. 

10.  Nixon  V.  McCrory,  101  Pa.  St.  289; 
Woodward  v.  Bradenburgh,  6  Pa.  Co.  Ct.  240. 

11.  Berrian   v.   New  York,    15  Abb.  Pr. 
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N.  S.  (N.  Y.)  207  (holding  that  in  an  action 
on  contract  it  is  not  admissible  to  set  up. 
as  a  counter-claim  that  plaintiff  had  fraudu- 
lently induced  defendant  to  pay  moneys 
falsely  claimed  under  the  contract,  in  excess 
of  the  true  value  of  the  work,  and  to  demand 
a  repayment,  but  to  render  these  facts  avail- 
able as  a  counter-claim,  the  tort  must  be- 
waived,  and  the  recovery  of  the  moneys  over- 
paid be  sought  as  on  an  implied  contract^ 
and  the  answer  must  set  forth  facts  showing; 
defendant's  election  to  proceed  on  the  implied 
contract,  and  not  for  the  wrong)  ;  Braith- 
waite  V.  Akin,  3  N.  D.  365,  56  N.  W.  133. 
See  also  New  York  v.  Parker  Vein  Steamship 
Co.,  8  Bosw.  (N.  Y.)  300,  12  Abb.  Pr.  300, 
21  How.  Pr.  289.  • 

Waiver  of  tort  upon  amendment  of  answer. 
—  It  seems  that  defendant  cannot  waive  the 
tort  by  amending  his  answer.  Braithwaite  V, 
Akin,  3  N.  D.  365,  56  N.  W.  133. 

12.  Braithwaite  v.  Akin,  3  N.  D.  365,  5& 
N.  W.  133.    See  Nickle  v.  Baldwin,  4  Watts 

6  S.  (Pa.)  290,  holding  that  merely  by 
claiming  the  set-off  defendant  may  be  con^ 
sidered  as  waiving  the  tort. 

13.  Fanson  v.  Linsley,  20  Kan.  235;  At- 
chison, etc.,  R.  Co.  V.  Phelps,  4  Kan.  App. 
139,  46  Pac.  183. 

14.  Necessity  for  mutuality  in  action  by 
and    against    personal    representatives  see 

EXECUTOKS    AND    ADMINISTRATORS,     18  Cyc. 

894  et  seq. 

15.  Alabama. —  St.  Louis,  etc.,  Packet  Co. 
V.  McPeters,  124  Ala.  451,  27  So.  518;  Can- 
non V.  Lindsey,  85  Ala.  198,  3  So.  676,  7 
Am.  St.  Rep.  38;  Mauldin  v.  Armistead,  14 
Ala.  702;  Scott  v.  Rivers,  1  Stew.  &  P.  19  j 
Rapier  v.  Holland,  Minor  176. 

A7'kansas. —  Western    Coal,    etc.,  Co. 
Hollenbeck,  72  Ark.  44,  80  S.  W.  145;  Hous- 
ton V.  Brown,  23  Ark.  333;  Bizzell  v.  Stone^ 
12  Ark.  378;  Field  v.  Watkins,  5  Ark.  672; 
Trammell  v.  Harrell,  4  Ark.  602. 

California. —  Roberts  v.  Donovan,  70  CaL 
108,  9  Pac.  180,  11  Pac.  599;  Hobbs  v.  Duff,, 
23  Cal.  596. 

Colorado. —  Thatcher  v.  Rockwell,  4  Colo.. 
375  [affirmed  in  105  U.  S.  467,  26  L.  ed. 
949]  ;  iVoolman  v.  Capital  Nat.  Bank,  2: 
Colo.  App.  454,  31  Pac.  235.  " 

Connecticut. —  Nichols  v.  Dayton,  34  Conn.. 
65;  Atkins  v.  Churchill,  19  Conn.  394;  Pit- 
kin V.  Pitkin,  8  Conn.  325;  Francis  v.  Rand,. 

7  Conn.  221. 

District  of  Columbia. —  Carver  v.  Hall,  3- 
App.  Cas.  170;  Kendall  v.  Vanderlip,  2 
Mackey  105;  Baltimore  United  Oil  Co.  V. 
Barber,  2  Mackey  5. 

Georgia. —  Bibb  Land-Lumber  Co.  V,  Lima 
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for  the  statutes  of  set-off  were  not  passed  to  allow  litigation  of  all  claims  indis- 


Mach.  Works,  104  Ga.  116,  30  S.  E.  676, 
31  S.  E.  401,  holding  that  an  account  against 
the  "  Lima  Locomotive  and  Machine  Com- 
pany" cannot  be  set  off  against  an  account 
in  jfavor  of  the  "  Lima  Machine  Works," 
it  not  appearing  that  these  companies  are 
the  same)  ;  Vason  v.  Beall,  58  Ga.  500; 
Colquitt  V.  Bonner,  2  Ga.  155 ;  Tinsley  v. 
Beall,  2  Ga.  134;  Buckhanan  v.  Gamble,  Ga. 
Dec.  156;  Cash  v.  Cash,  Ga.  Dec.  97  (holding 
that  in  an  action  by  plaintiff  upon  notes 
payable  to  him  as  administrator  a  debt  due 
by  deceased  cannot  be  set  off). 

Illinois. —  Howe  Mach.  Co.  V.  Hickox,  106 
111.  461;  Coates  v.  Preston,  105  HI.  470; 
Phelps  V.  Reeder,  39  111.  172;  Walker  v. 
Chovin,  16  111.  489;  Peoria,  etc.,  R.  Co.  v. 
'Neill,  16  111.  269;  Ryan  v.  Barger,  16  111.  28; 
Hilliard  v.  Walker,  11  111.  644;  Burgwin  v. 
Babcock,  11  111.  28;  Hinckley  v.  West,  9  111. 
136;  Engs  v.  Matson,  11  lU.  App.  639; 
Borchsenius  v.  Irgens,  3  111.  App.  599  [re- 
"versed  on  other  grounds  in  100  111.  82]  ; 
Gregg  V.  Phillips,  1  111.  143,  12  Am.  Dec. 
151. 

Indiana. —  Ringgenberg  v.  Hartman,  124 
Ind.  186,  24  N.  E.  987;  Proctor  V.  Cole, 
104  Ind.  373,  3  N.  E.  106,  4  N.  E.  303; 
Talmage  v.  Bierhause,  103  Ind.  270,  2  N.  E. 
716  (holding  also  that  the  finding  of  a  jury 
upon  evidence  that  a  disputed  mutuality  ex- 
isted will  not  be  disturbed)  ;  Menaugh  V. 
Chandler,  89  Ind.  94;  Carter  v.  Compton,  79 
Ind.  37;  Danville  First  Nat.  Bank  v.  Hill, 
58  Ind.  52;  Gordon  v.  Swift,  46  Ind.  208; 
Kent  V.  Cantrall,  44  Ind.  452 ;  Dodge  v.  Dun- 
ham, 41  Ind.  186;  Griffin  v.  Cox,  30  Ind.  242; 
Dayhuff  v.  Davhuff,  27  Ind.  158;  Knour  v. 
Dick,  14  Ind.  20;  Booe  v.  Watson,  13  Ind. 
587;  Blankenship  v.  Rogers,  10  Ind.  333; 
Woods  V.  Harris,  5  Blackf.  585;  Jennings 
V.  Shriver,  5  Blackf.  37. 

Indian  Territory. — Citizen's  Bank  v.  Carey, 
2  Indian  Terr.  84,  48  S.  W.  1012. 

Iowa. —  Swain  v.  Ewing,  Morr.  344. 

Kentucky. —  Cummins  v.  Williams,  5  J.  J. 
Marsh.  384;  Dickinson  v.  Chism,  4  T.  B. 
Mon.  1;  Prior  v.  Richards,  4  Bibb  356;  Bibb 
i;.  Saunders,  2  Bibb  86 ;  Louisville  First  Nat. 
Bank  v.  Krieger,  89  S.  W.  733,  28  Ky.  L. 
Rep.  612 ;  Hancock  v.  Hancock,  69  S.  W.  757, 
24  Ky.  L.  Rep.  664 ;  Lee  v.  Russell,  38  S.  W. 
874,  18  Ky.  L.  Rep.  951. 

Louisiana. —  Guibert  v.  Herpin,  3  Mart. 
N.  S.  395. 

Maine. —  Adams  v.  Ware,  33  Me.  228; 
Banks  v.  Pike,  15  Me.  268. 

Maryland. —  Wilson  V.  Keedy,  8  Gill  195; 
Turner  v.  Plowden,  2  Gill  &  J.  455 ;  Howard 
Warfield,  4  Harr.  &  M.  21;  Watkins  v. 
^ane,  4  Md.  Ch.  13. 

Massachusetts. —  Simmons  v.  Shaw,  172 
Mass.  516,  52  N.  E.  1087;  Stickney  v.  Cle- 
ment, 7  Gray  170;  Walker  v.  Leighton,  11 
Mass.  140;  Holland  v.  Makepeace,  8  Mass. 
418. 

Michigan. —  Fifield  v.  Edwards,  39  Mich. 
264;  Hendricks  v.  Toole,  29  Mich.  340,  hold- 
ing that  there  can  be   no  set-oft'  between 


claims,  where  the  debtor  on  one  side  is  not 
the  creditor  on  the  other  nominally  or  really. 

Minnesota. —  Cooper  v.  Brewster,  1  Minn. 
94. 

Mississippi. —  Wadlington  v.  Gary,  7  Sm.  & 
M.  522;  Bullard  v.  Dorsey,  7  Sm.  &  M.  9. 

Missouri. —  Finney  v.  Turner,  10  Mo.  207 ; 
Gemmell  v.  Hueben,  71  Mo.  App.  291. 

New  Hampshire. — McCaffrey  v.  Kennett,  73 
N.  H.  189,  60  Atl.  96;  Winnipiseogee  Paper 
Co.  V.  Eaton,  65  N.  H.  13,  18  Atl.  171; 
Woodward  v.  Tupper,  58  N.  H.  577;  Good- 
win V.  Richardson,  44  N.  H.  125;  Brown  v. 
Warren,  43  N.  H.  430;  Concord  v.  Plllsbury, 
33  N.  H.  310;  Smith  v.  Woodman,  28  N.  H. 
520;  Chandler  v.  Drew,  6  N.  H.  469,  26 
Am.  Dec.  704;  Woods  v.  Carlisle,  6  N.  H. 
27;  Ross  V.  Knight,  4  N.  H.  236;  Woodman 
V.  Barker,  2  N.  H.  479. 

New  York. —  Taylor  v.  New  York,  82  N.  Y. 
10;  Coffin  V.  McLean,  80  N.  Y.  560;  Jordan 
V.  New  York  Nat.  Shoe,  etc.,  Bank,  74  N.  Y. 
467,  30  Am.  Rep.  311;  Patterson  v.  Patterson, 
59  N.  Y.  574,  17  Am.  Rep.  384;  Beckwith  V. 
Union  Bank,  9  N.  Y.  211;  Windecker  v. 
Mutual  L.  Ins.  Co.,  12  N.  Y.  App.  Div.  73, 
43  N.  Y.  Suppl.  358;  Halliburton  v.  Clapp,  1 
N.  Y.  App.  Div.  71,  36  N.  Y.  Suppl.  1041 
[affirmed  in  149  N.  Y.  183,  43  N.  E.  558]  ; 
Campbell  v.  Genet,  2  Hilt.  290;  Mott  v.  Bur- 
nett, 2  E.  D.  Smith  50;  Matter  of  Hill,  17 
Abb.  N.  Cas.  273;  Vanderbilt  v.  Baldwin,  15 
Abb.  N.  Cas.  312;  Baker  v.  Hoag,  6  How.  Pr. 
201;  Warner  v.  Barker,  3  Wend.  400;  Aikin 
V.  Satterlee,  1  Paige  289;  Dale  v.  Cooke,  4 
Johns.  Ch.  11;  Murray  v.  Toland,  3  Johns. 
Ch.  569. 

North  Carolina. —  Utley  v.  Fay,  70  N.  C. 
303;  Walton  v.  McKesson,  64  N.  C.  154; 
Jones  V.  Gilreath,  28  N.  C.  338;  Bunting  v. 
Picks,  22  N.  C.  130,  32  Am.  Dec.  699 ;  Haugh- 
ton  V.  Leary,  20  N.  C.  14;  State  Bank  v. 
Armstrong,  15  N.  C.  519;  Wofford  v.  Greenlee, 
1  N.  C.  212;  Hogg  V.  Ashe,  1  N.  C.  145. 

North  Dakota. —  Patterson  v.  Ward,  8 
N.  D.  87,  76  N.  W.  1046. 

OTiio.— Miller  v.  Florer,  19  Ohio  St.  356; 
Holmes  v.  Robinson,  4  Ohio  90 ;  Johnson  v. 
Taylor,  1  Disn.  168,  12  Ohio  Dec.  (Reprint) 
553;  Ross  V.  Johnson,  1  Handy  388,  12  Ohio 
Dec.  (Reprint)  198;  McGee  v.  Cleveland 
Organ  Co.,  4  Ohio  Dec.  (Reprint)  481,  2  Clev. 
L.  Rep.  219. 

Oklahoma. —  Murphy  v.  Colton,  4  Okla. 
181,  44  Pac.  208. 

Oregon. — ■  Richmond  v.  Bloch,  36  Oreg. 
500,  60  Pac.  385. 

South  Carolina. —  Shepherd  V.  Tarver,  3 
McCord  249,  15  Am.  Dec.  631;  Kerr  v.  Webb, 
9  Rich.  Eq.  369;  Porter  V.  Cheeseborough,  1 
Strobh.  Eq.  275. 

Tennessee. —  Ewing  v.  Coffman,  12  Lea  79; 
Flint  V.  Tillman,  2  Heisk.  202;  Turbeville  v. 
Boach,  5  Coldw,  270;  Blanks  v.  Smith,  Peck 
186. 

Texas. —  Greshnm  v.  Harcourt,  93  Tex.  149, 
53  S.  W.  1019:  Casev  v.  Hanrick,  69  Tex.  44, 
6  S.  W.  405 ;  Allbrig'ht  v.  Aldrich,  2  Tex.  166. 
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criminately  in  one  suit^  and  furthermore  the  demands  must  be  due  in  the  same 
capacity/®  and  in  the  same  right/ ^  and  the  same  rule  of  mutuahty  of  cross 
demands  is  very  generally  held  by  the  cases  in  the  various  jurisdictions  to 
apply  when  defendant  sets  up  his  claim  in  recoupment  to  plaintiff's  demand/^ 


Vermont. —  Clough  v.  Clough,  55  Vt.  360. 

Virginia. —  James  v.  Johnston,  22  Gratt. 
461;  Pulliam  v.  Winston,  5  Leigh  324. 

Washington. —  Williams  v.  Miller,  1  Wash. 
Terr.  88,  holding  that  a  claim  in  which  a 
stranger  to  the  suit  is  interested  cannot  be 
set  off. 

West  Virginia. — Little  Kanawaha  Nav.  Co. 
V.  Rice,  9  W.  Va.  636. 

United  States. —  McKown  v.  Manhattan  L. 
Ins.  Co.,  91  Fed.  352;  Waters  v.  Bussard,  29 
Fed.  Cas.  No.  17,262,  2  Cranch  C.  C.  226. 

England. —  In  re  Mid-Kent  Fruit  Factory, 
[1896]  1  Ch.  567,  65  L.  J.  Ch.  250,  74  L.  T. 
Rep.  N.  S.  22,  3  Manson  59,  44  Wkly.  Rep. 
284;  Atwooll  V.  Atwooll,  1  C.  L.  R.  242,  2 
E.  &  B.  23,- 17  Jur.  789,  22  L.  J.  Q.  B.  287, 
1  Wkly.  Rep.  325,  75  E.  C.  L.  23. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
Claim,"  §  76  et  seq. 

In  Pennsylvania,  although  the  general  rule 
is  that  demands  to  be  set  off  must  be  mutual 
(Hibert  v.  Lang,  165  Pa.  St.  439,  30  Atl. 
1004;  Bache  v.  Philips,  155  Pa.  St.  103,  25 
Atl.  891;  Tenant  v.  Tenant,  110  Pa.  St.  478, 

I  Atl.  532;  Winter  v.  Newell,  49  Pa.  St.  507; 
Carman  v.  Garrison,  13  Pa.  St.  158;  Reed  v. 
Reed,  1  Watts  &  S.  235;  Stuart  v.  Com.,  8 
Watts  74;  Watson  v.  Hensel,  7  Watts  344; 
Stewart  v.  Coulter,  12  Serg.  &  R.  252,  14 
Am.  Dec.  680;  Wain  v.  Wilkins,  4  Yeates 
461;  Union  Nat.  Bank  v.  Cainsburg  Iron  Co., 
43  Lep.  Int.  466;  Com.  v.  Dietzler,  1  Leg.  Rec. 
181),  it  is  held  that  wherever  there  is  prac- 
ticability of  avoiding  circuity  of  action  or 
needless  costs  with  safety  and  convenience  to 
all  the  parties,  a  set-off  will  be  allowed  upon 
equitable  principles,  although  the  case  does 
not,  in  regard  to  mutuality,  come  within  the 
wording  of  the  statute  (Hibert  v.  Lang,  166 
Pa.  St.  439,  30  Atl.  1004;  Miller  v.  Kreiter, 
76  Pa.  St.  78;  Tustin  v.  Cameron,  5  Whart. 
379;  Childerston  v.  Hammon,  9  Serg.  &  R. 
68;  Cochran  v.  Cutter,  18  Pa.  Super.  Ct.  282). 

A  claim  against  a  partnership  which  has 
been  merged  into  a  corporation  cannot  be  set 
off  against  a  claim  of  the  corporation  which 
did  not  assume  the  liabilities  of  the  part- 
nership. New  York  Ice  Co.  v.  Parker,  8 
Bosw.   (N.  Y.)  688,  21  How.  Pr.  302. 

In  a  suit  between  two  corporations  de- 
fendant cannot  set  off  a  claim  against  an 
oflficer  of  plaintiff.  Cragin  Mfg.  Co.  v. 
Geuder,  etc.,  Co.,  85  111.  App.  379. 

A  liability  founded  on  privity  of  estate 
and  not  on  privity  of  contract  between  the 
parties  cannot  be  set  off.    Irish  v.  Johnston, 

II  Pa.  St.  483. 

16.  Colorado. —  Miller  v.  Mickel,  9  Colo. 
331,  12  Pac.  240,  disallowing  in  an  action 
against  a  bank  for  the  balance  of  a  private 
account  a  set-off  for  an  overdraft  of  a  com- 
pany of  which  plaintiff  was  treasurer. 

Connecticut. —  Wallingford  v.  Hall,  45 
Conn.  350    (disallowing  in  debt  on  a  bond 
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given  to  a  town  in  a  criminal  cause  a  claim 
against  the  town,  since  in  taking  the  bond 
the  town  acts  as  the  representative  of  the 
sovereignty  of  the  state  and  not  as  creditor  in 
the  ordinary  sense)  ;  Pitkin  v.  Pitkin,  8 
Conn.  325;  Francis  v.  Rand,  7  Conn.  221; 
Palmer  v  Green.  6  Conn.  14. 

Delaware. —  Jones  v.  Wells,  2  Houst.  223. 

Georgia.— v.  Ellis,  118  Ga.  345,  45 
S.  E.  404,  98  Am.  St.  Rep.  Ill;  Houston  h\ 
Ladies'  Union  Branch  Assoc.,  87  Ga.  203,  13 
S.  E.  634. 

Iowa. —  Cook  V.  Dillon,  9  Iowa  407,  76  Am. 
Dec.  354. 

Maryland.— Scott  v.  Scott,  17  Md.  78;  Hall 
V.  Creswell,  12  Gill  &  J.  36;  Gibbs  V.  Cun- 
ningham, 4  Md.  Ch.  322;  Watkins  v.  Zane,  4 
Md.  Ch.  13. 

Massachusetts. —  Grew  v.  Burditt,  9  Pick. 
265. 

Neio  YorJc. —  Miller  v.  Franklin  Bank,  1 
Paige  444. 

Pennsylvania. —  Hibert  V.  Lang,  165  Pa.  St. 
439,  30  Atl.  1004. 

South  Carolina. —  Eoc  p.  Doyley,  2  McCord 
185;  Columbia  Corp.  v.  Harrison,  2  Mill  213. 

Tennessee. —  Beal  v.  Smithpeter,  6  Baxt. 
356. 

United  States. —  Manhattan  L.  Ins.  Co.  v. 
McKown,  90  Fed.  646,  33  C.  C.  A.  212. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  100. 

In  an  action  by  a  consignor  against  the 
buyer  for  the  price  of  goods  sold,  the  buyer 
can  set  off  a  debt  owing  to  the  factor,  where 
he  was  ignorant  of  the  existence  of  the  prin- 
cipal, but  not  where  he  knew  of  the  capacity 
in  which  the  factor  sold  him  the  goods. 
Parker  v.  Donaldson,  2  Watts  &  S.  (Pa.)  9. 
And  see,  generally.  Principal  and  Agent, 
31  Cyc.  1601  et  seq. 

17.  Arkansas. —  Menifee  v.  Ball,  7  Ark. 
520. 

Florida. —  Lucas  v.  Wade,  43  Fla.  419,  31 
So.  231. 

Indiana. —  Rin^genberg  v.  Hartman,  124 
Ind.  186,  24  N.  E.  987;  Proctor  v.  Cole,  104 
Ind.  373,  3  N.  E.  106,  4  N.  E.  303. 

Pennsylvania. —  Sieger  v.  Sieger,  209  Pa. 
St.  65,  58  Atl.  140. 

United  States. —  The  Zouave,  29  Fed.  296. 

England. —  Stammers  v.  Elliott,  L.  R.  3 
Ch.  195,  37  L.  J.  Ch.  353,  18  L.  T.  Rep.  N.  S. 
1,  16  Wkly.  Rep.  489;  Whitaker  v.  Rush, 
Ambl.  407,  27  Eng.  Reprint  272;  Bishop  v. 
Church,  3  Atk.  691,  26  Eng.  Reprint  1197, 
2  Ves.  100,  371,  28  Eng.  Reprint  66,  238; 
Harvey  v.  Wood,  5  Madd.  459,  56  Eng.  Re- 
print 971;  Medlicot  v.  Bowes,  1  Ves.  207, 
27  Eng.  Reprint  985;  Gale  v.  Luttrell,  1  Y.  & 
J.  180. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  100  et  seq. 

18.  Kinne  v.  New  Haven,  32  Conn.  210; 
Kinard  v.  Sanford,  64  Ga.  630. 
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or  in  counter-claim/^  compensation,^"  and  reconvention,^*  a  party,  in  reference 
to  set-off  being  considered  as  claiming  in  his  own  right,  when  he  is  entitled  to 
sue  for  the  demand,  without  specifying  any  representative  character,  and  has 
a  right  to  the  application  or  distribution  of  the  fund  when  coUected,^^  and  defend- 
ant as  a  general  rule  cannot  set  off  a  demand  which  he  is  not  entitled  to  sue  on 
in  his  own  name ;  nor  set  up  as  a  counter-claim  allegations  of  such  a  character 
that,  if  they  were  in  the  form  of  a  complaint  in  a  separate  action,  another  person, 
not  a  party  to  the  pending  suit,  would  be  a  necessary  defendant  to  such  separate 
action.-''  The  rule  as  to  mutuality  may  be  varied  by  agreement  between  the 
parties.-^ 

2.  Demands  in  Favor  of  Third  Person.  In  accordance  with  the  rule  of  mutu- 
ality above  stated,^^  it  is  very  generally  held  that  a  demand  against  plaintiff  in 
favor  of  a  third  person  not  a  party  to  the  action  cannot  be  recouped,^'  set  off,^^ 


19.  Hill  V.  Golden,  16  B.  Mon.  (Ky.)  551; 
Wood  V.  Munson,  70  Hun  (N.  Y.)  468,  24 
N.  Y.  S-uppl.  287 ;  Lyman  v.  Newman,  29 
Barb.  (N.  Y.)  162;  Agate  v,  Gignoux,  1 
Rob.  (N.  Y.)  278;  Cumings  v.  Morris,  3 
Bosw.  (N.  Y.)  560  [affirmed  in  25  N.  Y. 
625] ;  Springfield  Iron  Co.  v.  Kelley,  1  N.  Y. 
Suppl.  351  (holding  that  in  an  action  by  the 
seller  against  the  purchaser  for  refusal  to 
accept  railroad  iron  purchased  under  a 
written  contract,  defendant  cannot  set  up 
damages  caused  by  a  failure  of  plaintiff  to 
deliver  iron  on  a  contract  with  a  company  of 
which  defendant  is  a  stock-holder)  ;  David- 
son V.  Remington,  12  How.  Pr.  (N.  Y.)  310 
(holding  that  a  counter-claim  must  exist 
against  plaintiff  as  well  as  in  favor  of  defend- 
ant) ;  Devries  v.  Warren,  82  N.  C.  356. 

A  claim  against  an  officer  of  a  corporation 
cannot  be  counter-claimed  in  an  action  by  the 
corporation.  Douglas  Planing  Mill,  etc.,  Co. 
V.  Anderson,  127  Ga.  571,  56  S.  E.  63S. 

20.  New  Orleans  v.  Finnerty,  27  La.  Ann. 
681,  21  Am.  Rep.  569;  Vincent  v.  Gandolfo, 
12  La.  Ann.  526  (holding  that  an  assignee, 
for  the  purpose  of  distributing  a  fund  which 
is  the  common  pledge  of  one's  creditors,  can- 
not offset  his  own  debt,  the  character  and 
terms  of  which  he  does  not  disclose,  against 
a  portion  of  the  common  fund  thus*  intrusted 
to  him)  ;  The  Zouave,  29  Fed.  296. 

21.  Findley  v.  Breedlove,  4  Mart.  N.  S. 
(La.)  105. 

22.  Miller  v.  Franklin  Bank,  1  Paige 
(N.  Y.)  444,  holding  also  that  the  public  ad- 
ministrator is  entitled  to  set  off  against  the 
debt  due  from  him  to  a  bank  a  demand  for 
deposits  in  the  bank,  whether  made  in  his 
own  name  or  as  public  administrator. 

23.  AUhamc. —  Mauldin  r.  Armistead,  14 
Ala.  702;  Smith  v.  Taylor,  9  Ala.  633;  Carew 
V.  Northrup,  5  Ala.  367;  Bell  v.  Horton,  1 
Ala.  413. 

District  of  Columbia. —  Kendall  v.  Vander- 
lip,  2  Mackey  1(>5,  holding  that  in  an  action 
on  an  accommodation  note  against  the  maker 
by  one  who  had  advanced  money  thereon  to 
nn  accommodation  payee  at  usurious  rates  of 
interest,  the  maker  cannot  set  off  the  amount 
of  usurious  interest  paid  by  the  payee,  since 
the  statute  only  nuthorizes  the  party  who 
pays  the  illegal  interest  to  recover  the  same. 

Neio  Yor/v.— Elliott  v.  Brady,  118  N.  Y. 


App.  Div.  208,  103  N.  Y.  Suppl.  156;  Butts  v. 
Collins,  13  Wend.  139  [affirming  10  Wend. 
399],  holding  that  one  having  neither  a  gen- 
eral nor  special  property  in  goods  placed  by 
him  in  the  hands  of  a  manufacturer,  who  re- 
fuses to  deliver  them  on  demand,  is  not  en- 
titled to  set  off  the  value  of  such  goods  in  an 
action  brought  by  the  manufacturer  for  work 
and  labor  spent  on  other  goods,  he  not  having 
such  right  to  the  property  as  will  enable  him 
in  his  own  name  to  recover  in  trover  or 
replevin. 

Ohio. —  Ross  V.  Johnson,  1  Handy  388,  12 
Ohio  Dec.  (Reprint)  198. 

Pennsylvania. —  Hibert  v.  Lang,  165  Pa.  St. 
439,   30   Atl.    1004;    Union   Nat.  Bank 
Canonsburgh  Iron  Co.,  3  Pa.  Cas.  58,  6  AtL 
577. 

Vermont. —  Lapham  v.  Green,  9  Vt.  407. 
West  Virginia. —  Little  Kanawha  Nav.  Co. 
V.  Rice,  9  W.  Va.  636. 

24.  Lowndes  v.  Citv  Nat.  Bank,  79  Conn. 
693,  66  Atl.  514;  McConihe  v.  Hollister,  19 
Wis.  269. 

25.  Walker  v.  Chovin,  16  111.  489. 
Remedies  as  affected  by  agreement  or  es- 
toppel generally  see  supra,  IV. 

26.  See  supra,  VI,  K,  1. 

27.  Gibbony  v.  Wayne,  141  Ala.  300,  37 
So.  436;  Kinne  v.  New  Haven,  32  Conn.  210; 
Fishwick  v.  Sewell,  4  Harr.  &  J.  (Md.)  393. 

28.  Alabama. —  Turner  v.  Lawson,  144  Ala. 
432,  39  So.  755;  Thompson  v.  Merriman,  15 
Ala.  166,  holding  that  in  an  action  by  a  land- 
lord against  a  sheriff  for  failing  to  turn  over 
money  collected  by  the  latter  on  a  judgment 
for  rent,  defendant  cannot  set  off  a  debt  due 
from  the  landlord  to  the  tenant. 

California. —  See  Dobinson  v.  McDonald,  92 
Cal.  33,  27  Pac.  1098. 

Connecticut. —  Foster  v.  Balch,  79  Conn, 
449,  65  Atl.  574;  Kinne  r.  New  Haven,  32 
Conn.  210. 

Illinois. —  Weisenborn  v.  People.  53  HI. 
Apii.  32. 

Indiana. —  Carter  r.  Berkshire,  8  Blackf. 
193 ;  Jennings  r.  Shriver,  5  Blackf.  37. 

foira. —  Rood  r.  Darlington,  19  Iowa  349. 

Kcniiirl-i/. —  Morse  v.  Wilcoxson,  30  S.  W. 
612.  17  Ky.  L.  Pop.  29. 

Michigan. —  INTcGraw  Pettibone.  10  Mich. 
530,  holding  that  one  seeking  to  obtaiTi  the 
benefit  of  a  set-off  must  be  the  real  owner  of, 
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counter-claimed,^^  reconvened, or  compensated,^^  in  the  absence  of  the  execution 
of  an  assignment.^^ 

3.  Demands  Against  Third  Person.  As  a  general  rule  a  debt  against  a  third 
person  not  a  party  to  the  record  cannot  be  pleaded  in  recoupment,^^  set-off,^* 


and  have  control  of,  the  counter-claim,  so 
that  his  suing  creditor  is,  as  to  that  claim, 
his  debtor. 

Missouri. —  State  v.  Dickman,  124  Mo.  App. 
653,  102  S.  W.  44. 

~New  York. —  Chambers  v.  Lewis,  11  Abb. 
Pr.  210  [affirmed  in  28  X.  Y.  454]. 

'North  Carolina. — Forney  v.  Shipp,  49  N.  C. 
527,  holding  that  where* an  agent  is  liable 
on  a  contract  made  for  the  benefit  of  a  third 
person,  by  reason  of  not  disclosing  his 
agency,  he  cannot  avail  himself  of  a  debt 
due  by  plaintiff  to  such  third  person  as  a 
set-olf. 

Pennsylvania. —  Shaw  v.  Fleming,  143  Pa. 
St.  104,  22  Atl.  816;  Oberholtzer  v.  Heist, 
(1889)  16  Atl.  804;  Carman  v.  Garrison, 
13  Pa.  St.  158  (holding  that  where  the  maker 
of  a  note,  who  placed  it  in  the  hands  of  a 
broker  for  sale,  is  sued  by  one  who  had 
advanced  money  on  it,  the  maker  cannot  set 
off  a  claim  alleged  to  be  due  to  the  broker 
from  the  holder,  who  advanced  upon  it)  ; 
Longafelt  v.  Bartsher,  3  Penr.  &  W.  492; 
Union  Nat.  Bank  v.  Canonsburgh  Iron  Co., 
3  Pa.  Cas.  58,  6  Atl.  577. 

South  Carolina. —  Kimbrel  v.  Glover,  13 
Eich.  191. 

Vermont. —  Plattsburg  First  Nat.  Bank 
Post,  66  Vt.  237,  28  Atl.  989;  Mclntyre  v. 
Corss,  18  Vt.  451,  holding  that  defendant,  in 
an  action  on  book-account,  will  not  be  al- 
lowed to  offset  against  plaintiff's  claim  a 
demand  which  accrued  in  favor  of  a  third 
person  against  plaintiff",  and  in  which  defend- 
ant had  no  legal  interest,  notwithstanding 
defendant  and  such  third  person  may  both 
have  expected  that  it  would  be  so  applied. 

England. —  Belcher  v.  Lloyd,  10  Bing.  310, 
3  L.  J.  C.  P.  39,  3  Moore  &  S.  822,  25 
E.  C.  L.  150;  Pettat  v.  Ellis,  9  Ves.  Jr.  563, 
32  Eng.  Pveprint  721. 

Canada. —  Ross  v.  Mcintosh,  7  Quebec  Pr. 
329. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §  77. 

In  an  action  by  one  stock-holder  who  is  a 
judgment  creditor  of  a  corporation,  primarily 
against  other  stock-holders  to  recover  from 
them  amounts  due  the  corporation  on  sub- 
scriptions to  stock,  although  the  corporation 
was  made  a  party  to  the  action,  the  in- 
dividual defendants  cannot  set  off  against 
their  indebtedness  the  unpaid  subscription 
for  stock  which  plaintiff  owed  the  corpora- 
tion. Blood  V.  La  Serena  Land,  etc.,  Co., 
150  Cal.  764,  89  Pac.  1090. 

Plaintiff's  indebtedness  to  a  corporation 
not  a  party  to  the  note  cannot  be  set  off 
in  an  action  by  an  indorser  against  prior 
indorsers,  although  the  proceeds  of  the  note 
were  used  for  the  benefit  of  the  corporation. 
Russ  V.  Sadler,  197  Pa.  St.  51,  46  Atl.  903. 

29.  Davis  v.  Bakersfield  Oil,  etc.,  Exch., 
2  Cal.  App.  195,  83  Pac.  260;  Marsh  v.  Low, 
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55  Ind.  271;  Newton  v.  Lee,  139  N.  Y.  332, 
34  N.  E.  905;  Foley  v.  Mutual  L.  Ins.  Co., 
138  N.  Y.  333,  34  N.  E.  211,  34  Am.  St.  Rep. 
456,  20  L.  R.  A.  620  [affirming  64  Hun  63, 
18  N.  Y.  Suppl.  615]  ;  Beers  v.  Waterbury, 
8  Bosw.  (N.  Y.)  396;  Klauck  v.  Federal  Ins. 
Co.,  60  Misc.  (N.  Y.)  170,  111  N.  Y.  Suppl. 
1037;  Cabot  v.  Ensign,  13  N.  Y.  Civ.  Proc. 
89;  Briggs  v.  Seymour,  17  Wis.  255.  See 
also  Rogers  i\  Kelsey,  105  N.  Y.  Suppl. 
119. 

30.  Smith  v.  Adams,  14  La.  Ann.  409. 

31.  Bridges  v.  Simonton,  28  La.  Ann.  830; 
Smith  V.  Adams,  14  La.  Ann.  409,  holding 
that  even  accommodation  accepters  known  to 
be  such  by  the  payee  have  no  right  to  plead 
in  compensation  a'  debt  due  by  payee  to  the 
drawer  of  the  draft. 

32.  Newton  v.  Lee,  139  N.  Y.  332,  34  N.  E. 
905. 

33.  Tully  V.  Excelsior  Ironworks,  115  111. 
544,  5  N.  E.  83;  J.  C.  Winship  Co.  V. 
Wineman,  77  111.  App.  161. 

34.  Illinois. —  Peoria,  etc.,  R.  Co.  v.  Neill, 
16  111.  269;  Gregg  V.  James,  1  111.  143,  12 
Am.  Dec.  151. 

Indiana. —  Kent  v.  Cantrall,  44  Ind.  452. 

loioa. —  Enix  v.  Hays,  48  Iowa  86. 

Kentucky. —  Thatcher  v.  Cannon,  6  Bush 
541  (holding  that  an  estate  devised  directly 
to  grandchildren  under  the  will  of  their 
grandmiother  is  not  subject  to  set-off  of  a 
debt  due  by  their  father  to  their  grand- 
mother) ;  Caldwell  v.  Caldwell,  2  Bush  446 
(holding  that,  in  an  action  by  a  creditor 
to  recover  of  a  third  person  money  won  from 
a  debtor  in  unlawful  gaming,  the  winner  can- 
not set  off  money  subsequently  won  from  him 
by  the  debtor )  ;  Witt  v.  Thomas,  42  S,  W. 
338,  19  Ky.  L.  Rep.  847. 

Maine. —  Newcastle  v.  Bellard,  3  Me.  369. 

Massachusetts. —  Sanger  v.  Cleveland,  10 
Mass.  415. 

Michigan. —  Detroit,  etc.,  R.  Co.  v.  Smith, 
50  Mich.  112,  15  N.  W.  39,  holding  that 
where  a  superintendent  of  two  railroad  com- 
panies, each  of  whom  pays  one  half  of  his 
salary,  receives  money  from  one  of  them  to 
pay  its  laborers  and  applied  it  to  his  salary, 
salary  due  from  the  other  company  could 
not  be  set  off  in  an  action  by  the  company 
that  paid  the  money,  to  recover  the  same. 

Missouri. —  Field  v.  Hahn,  65  Mo.  417, 
holding  that,  Avhere  the  superintendent  of  a 
corporation  upon  its  dissolution  continued 
the  business  on  his  own  account,  and  a 
former  customer  of  the  corporation  subse- 
quently purchased  goods  from  the  superin- 
tendent, supposing  that  he  was  still  acting 
for  the  corporation,  in  an  action  by  the 
superintendent  to  recover  for  such  goods  the 
customer  could  not  set  off  a  claim  held  by 
him  against  the  corporation,  in  the  absence 
of  evidence  that  the  former  superintendent 
had  notice  of  such  claim,  or  that  he  had 
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counter-claim,^^  or  reconvention;^^  and  as  a  general  rule  set-off  is  allowable  only 
in  those  cases  where,  if  it  exceeds  plaintiff's  demand,  defendant  may  compel 
plaintiff  to  pay  the  excess. 

4.  Debts  and  Demands  of  Nominal  Parties  and  Real  Parties  in  Interest.  While 
the  general  rule  is  stated  to  be  that  a  claim  cannot  be  set  off  if  it  is  in  favor  of 
or  against     a  third  person  not  a  party  to  the  action,  other  cases  qualify  the  rule 
and  hold  that  by  the  term  ''parties"  is  meant  not  merely  the  nominal  plaintiff 
and  defendant,  but  the  real  parties  in  interest,*^  and  that  the  court  will  go  outside 


concealed  from  the  customer  the  fact  of  the 
change  in  the  business. 

'^evo  Hampshire. —  Northy  v.  Northy,  45 
N.  H.  141,  holding  that  where  plaintiff  con- 
veyed property  to  his  son,  taking  back  a 
mortgage  to  secure  the  maintenance  of  him- 
self and  wife,  and  also  to  secure  the  payment 
by  the  son  of  a  certain  amount  to  his  daugh- 
ter, and  the  son  having  failed  to  make  the 
payment  as  stipulated,  plaintiff  brought  ac- 
tion by  writ  of  entry  upon  the  mortgage,  the 
son  could  not  set  off  in  such  suit  a  claim 
against  the  daughter  for  board. 

Neic  York. —  Spencer  v.  Babcock,  22  Barb. 
326;  Nottebohm  v.  Maas,  3  Rob.  249  (hold- 
ing that  where  a  pledgee  of  goods  authorizes 
the  pledgor  to  sell  them  and  pay  over  the 
price  to  him,  and  the  pledgor  accordingly 
sells  the  goods  to  a  third  person,  who  agrees 
to  make  payment  to  the  pledgee,  such  pur- 
chaser is  liable  in  an  action  by  the  pledgee 
for  the  whole  price,  and  cannot  set  off  a 
debt  due  him  from  the  pledgor)  ;  Gleason  v. 
Moen,  2  Duer  639;  Winton  v.  Winton,  13 
N.  Y.  Suppl.  759,  18  N.  Y.  Civ.  Proc.  67 
(holding  that  where  defendant  in  a  divorce 
case  was  awarded  costs  by  the  court  on  its 
affirmance  of  a  decision  discharging  him 
from  imprisonment,  these  costs  belonged  to 
defendant's  attorney,  and  consequently  plain- 
tiff could  not  set  off  the  unpaid  alimony 
against  them)  ;  Johnson  v.  Bridge,  6  Cow. 
693  [affirm^ed  in  5  Wend.  342]  ;  Wheeler  v. 
Raymond,  5  Cow.  231  {affirmed  in  9  Cow. 
295];  Alsop  V.  Caines,  10  Johns.  396  (hold- 
ing that  where  A  carried  on  business  in  the 
name  of  B,  and  in  his  name  sold  and  de- 
livered goods  to  C,  and  afterward  brought 
an  action  in  B's  name  against  C  for  the 
price,  the  action  was  rightly  brought  in  the 
name  of  B,  and  that  a  claim  against  A  could 
not  be  set  off ) . 

North  Carolina. — ^  Benzein  v.  Robinett,  17 
N.  C.  67. 

Ohio. —  Pennsylvania  Orphan's  Ct.  v.  Ogle, 
Wright  281,  holding  that  where  A  sues  for 
the  use  of  B  a  set-off  against  B  cannot  be 
pleaded. 

Pennsylvania. —  Carr  v.  Beck,  51  Pa.  St. 
269. 

Tennessee. —  Hamilton  v.  Gilbert,  2  Heisk. 
680,  holding  that  notes  given  by  the  pur- 
chaser of  land  to  one  to  whom  the  vendor 
made  a  gift  of  the  price  are  not  subject 
to  a  set-off  of  a  debt  of  the  donor, 

Vermont. —  Phelps  v.  Bulkeley,  20  Vt.  17; 
Leavenworth  v.  Lapham,  5  Vt.  204;  Parker 
V.  Kendall,  3  Vt.  540. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §  78. 


35.  Howe  V.  Woolsey,  7  Misc.  (K  Y.) 
33,  27  N.  Y.  Suppl.  377  (holding  that  a 
breach  of  a  contract  between  defendant  and  a 
third  person,  who  is  alleged  to  have  acted 
for  plaintiff's  firm,  is  not  available  as  a 
counter-claim,  where  such  third  person  was 
not  a  member  of  plaintiff's  firm,  and  there 
was  no  evidence  to  so  show  that  he  had  au- 
thority to  bind  the  firm  in  regard  to  the 
subject  of  the  contract)  ;  Bissell  v.  Pearse, 
21  How.  Pr.  (N.  Y.)  130  (holding  that  where 
a  mortgagee  of  chattels  brought  suit  against 
a  third  person  to  recover  damages  for  a  con- 
version, and  defendant  set  up  in  his  answer 
that  he  had  a  lien  on  the  property  for  keep- 
ing it  under  an  agreement  with  the  mort- 
gagor made  before  execution  of  the  mortgage, 
and  demanded  that  the  property  be  sold  to 
satisfy  such  lien,  although  this  might  be  a 
defense,  yet  it  was  not  a  counter-claim,  as 
it  did  not  exist  against  plaintiff)  ;  Thomson- 
Houston  Electric  Light  Co.  v.  Henderson 
Electric,  etc..  Light  Co.,  116  N.  C.  112,  21 
S.  E.  951;  Kipp  v.  Gates,  126  Wis.  566, 
105  N.  W.  947;  Computing  Scale  Co.  v. 
Churchill,  109  Wis.  303,  85  N.  W.  337. 

36.  Casey  v.  Hanrick,  69  Tex.  44,  6  S.  W. 
405. 

37.  Johnson  v.  Bridge,  6  Cow.  (N.  Y.) 
693  [affirmed  in  5  Wend.  342]. 

38.  See  supra,  VI,  K,  2. 

39.  See  supra,  VI,  K,  3. 

4.0.  District  of  Columhia. —  Baltimore 
United  Oil  Co.  ly.  Barber,  2  Mackey  4,  hold- 
ing that  a  set-off  must  be  a  substantial  de- 
mand by  a  real  party  interested  in  the  pay- 
ment of  that  which  is  the  subject  of  the 
action;  whether  the  party  appears  upon  the 
record  or  not  is  immaterial,  if  it  be  shown 
that  he  is  the  real  party  interested. 

Illinois. —  Engs  v.  IMatson,  11  111.  App. 
639. 

Indiana. —  Scobey  v.  Finton,  39  Ind.  275. 
See  also  Rush  v.  Thompson,  112  Ind.  158, 
13  N.  E.  665. 

Kansas. — 'Clay  v.  Woodrum,  45  Kan.  116, 
25  Pac.  619,  holding  that  where  A  makes 
an  agreement  with  B  for  the  benefit  of  C, 
and  C  sues  thereon,  A  can  set  off  a  debt  due 
him  from  C. 

Blaine. —  Collins  v.  Campbell,  97  IMe.  23, 
53  Atl.  837. 

Massachusetts. — .Jump  v.  Leon,  192  IMass. 
511,  78  N.  E.  532,  116  Am.  St.  Rep.  265. 

Michigan. —  See  Hendricks  v.  Toole,  29 
INTich.  340. 

New  Hampshire. —  Woods  Carlisle,  6 
N.  H.  27. 

New  yor/c.— Whiting  i.  Hood,  3  N.  Y.  St. 
464. 
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of  the  record  to  find  the  real  party;  and  thus  it  is  very  generally  held  that  a 
claim  against  the  party  having  the  real  beneficial  interest  in  the  cause  sued  on, 
although  not  a  party  to  the  record,  may  be  set  off/^  or  counter-claimed,*^  and  in 
cases  where  a  judgment  ought  not  to  be  obtained  against  plaintiff  for  the  excess 
over  the  debt  sued  on,  so  much  of  the  set-off  is  allowed  as  will  extinguish  the 


'North  Carolina. —  Gary  v.  Johnson,  72 
N.  C.  68,  holding  that,  in  an  action  on  a 
note  by  the  payee  for  the  use  of  a  married 
woman  and  her  husband,  the  maker  may 
set  off  an  account  for  medical  services  ren- 
dered the  married  woman  before  her  marriage, 
the  wife  and  husband  being  the  plaintiffs 
beneficially  interested. 

Pennsylvania. —  Steward  v.  Coulter,  12 
Serg.  &  R.  252,  14  Am.  Dec.  680. 

Texas. —  Masterson  v.  Goodlett,  46  Tex. 
402. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §§  101,  102. 

Set-off  of  demands  and  liabilities  of  prin- 
cipal and  surety  see  Principal  and  Surety, 
32  Cyc.  230. 

41.  Baltimore  United  Oil  Co.  v.  Barber,  2 
Mackey  (D.  C.)  4. 

42.  Alabama. —  Hopper  v.  Armstrong,  69 
Ala.  343;  Moody  v.  Robertson,  46  Ala.  432 
(holding  that  where  a  person  conveyed  land 
to  another  in  consideration  of  the  payment 
by  the  latter  of  the  grantor's  indebtedness 
to  a  third  person,  and  it  was  afterward  as- 
certained that  the  debt  had  been  previously 
paid,  in  a  suit  by  the  grantee  making  the 
payment  to  the  agent  of  such  third  person 
to  recover  it  as  money  paid  by  mistake,  de- 
fendant may  avail  himself  of  a  set-off  against 
the  grantor,  for  whose  benefit  the  money  was 
paid,  although  such  grantor  was  not  a  party 
to  the  record)  ;  Bowen  v.  Snell,  9  Ala.  48r. 

Illinois. —  Engs  v.  Matson,  11  111.  App.  639, 
holding  also  that  the  right  of  set-off  against 
the  real  party  in  interest,  who  is  not  a  party 
to  the  record,  is  not  limited  to  a  mere  re- 
coupment of  damages  arising  out  of  the  same 
transaction  as  the  demand  or  contract  sued 
on. 

Indiana. —  Swindell  v.  Richey,  41  Ind.  281 ; 
Waddle  v.  Harbeck,  33  Ind.  231;  Jones  v. 
Hawkins,  17  Ind.  550.  See  also  Stevens  v. 
Songer,  14  Ind.  342. 

Kansas. —  Challiss  v.  Wylie,  35  Kan.  506, 
11  Pac.  438,  holding  that  in  an  action  by  a 
wife  defendant  might  set  off  a  claim  against 
the  husbaHd,  who  was  the  real  party  in  in- 
terest. 

KentiLcky. —  Cummins  v.  Williams,  5  J.  J. 
Marsh.  384;  Ward  v.  Martin,  3  T.  B.  Mon. 
18;  Jenkins  v.  Bush,  3  A.  K.  Marsh.  351, 
holding  that  a  bond  given  to  one,  but  really 
for  the  benefit  and  use  of  another,  is  sub- 
ject to  any  equity  of  set-off  which  may  exist 
between  the  obligor  and  the  person  for  whose 
benefit  the  bond  is  executed. 

Maine. —  Moody  v.  Towle,  5  Me.  415,  hold- 
ing that  where  the  indorsee  of  a  note  has 
only  a  lien  or  a  part  thereof  as  collateral 
security  for  money  due  from  the  payee,  a 
debt  due  from  the  payee  to  the  maker  may 
be  set  off  against  the  residue, 

Missouri. — •  Nickerson  v.  Gilliam,  29  Mo. 


456,  77  Am.  Dec.  583.  But  see  Walser  v. 
Wear,  141  Mo.  443,  42  S.  W.  928. 

New  Hampshire. — ■  Andrews  v.  Varrell,  4G 
N.  H.  17. 

New  York. —  Austin  v.  Rappleye,  19  N.  Y. 
Suppl.  102;  Driggs  v.  Rockwell,  11  Wend. 
504.  But  see  Young  v.  Thurber,  91  N.  Y. 
388,  holding  that  where  a  manufacturing 
company  consigned  its  goods  to  its  agent 
who  made  advances  on  the  understanding 
that  he  was  to  sell  the  goods  and  reimburse 
himself  from  the  proceeds  of  sale,  a  buyer 
of  the  goods  could  not,  when  sued  by  the 
agent  for  their  price,  claim  the  right  to 
set  off  an  indebtedness  from  the  company. 

North  Carolina. —  Stanly  v.  Kean,  1  N.  C. 
58. 

O/iio.— Miller  v.  Florer,  15  Ohio  St.  148, 
holding  that  under  the  code  the  right  of  set- 
off exists  against  the  persons  who  are  the 
equitable  owners  of  the  demand  in  suit. 

Pennsylvania. —  Fahnestock  v.  Schoyer,  9 
Watts  102.  See  also  Long  v.  Long,  208  Pa. 
St.  368,  57  Atl.  759;  McCormick  v.  Skiles, 
163  Pa.  St.  590,  30  Atl.  195. 

South  Carolina. —  Smith  v.  Foltz,  1  Bay 
280,  holding  that  the  real  party  in  interest 
cannot  by  suing  in  the  name  of  anothei- 
prevent  a  set-off. 

Texas. —  Bolton  v.  Sadler,  1  Tex.  App.  Civ. 
Cas.  §  1220. 

United  States. —  Campbell  v.  Hamilton,  4 
Fed.  Cas.  No.  2,359,  4  Wash.  92,  holding 
that  in  an  action  on  a  bond  given  to  plain- 
tiff in  trust  for  another,  defendant  in  a  court 
of  law  will  be  allowed  to  set  off  a  debt  due 
from  the  person  beneficially  interested,  in 
like  manner  as  if  such  person  were  and 
could  be  legally  plaintiff. 

England. —  Winch  v.  Keeley,  1  T.  R. 
619. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §§  101,  102. 

Although  an  assignee  of  a  chose  in  action 
cannot  maintain  an  action  thereon  in  his 
own  name,  the  courts  recognize  the  beneficial 
interest  of  the  assignee  of  such  chose  in 
action  so  far  that  defendant  may  set  off 
a  debt  due  to  him  from  the  assignee  in  the 
same  manner  as  if  the  action  had  been 
brought  in  the  name  of  the  assignee  instead 
of  in  the  name  of  the  assignor.  Corser  v. 
Craig,  6  Fed.  Cas.  No.  3,255,  1  Wash.  424. 

A  purchaser  at  an  auction  may  set  off 
against  the  auctioneer  a  debt  due  from  the 
owner  of  the  goods  sold.  Blum  v.  Torre,  3 
Hill  (S.  C.)  155. 

Set-off  and  counter-claim  against  agent  m 
action  by  principal  see  Principal  and  Agent, 
31  Cyc.  1601.  .    .  , 

Set-off  and  counter-claim  against  principal 
in  action  by  agent  see  Principal  and  Agent, 
31  Cyc.  1565. 

43.  Moorehead  V.  Hyde,  38  Iowa  382, 
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claim.'^*  Thus  in  a  suit  by  a  trustee  defendant  may  set  off  a  debt  due  him  from 
the  cestui  que  trust,^^  and,  conversely,  in  an  action  against  a  cestui  que  trust  he  may 
set  off  a  claim,  the  legal  title  to  which  is  in  the  trustee,^®  and  a  third  party  for  whose 
benefit  a  simple  contract  has  been  entered  into  for  a  valuable  consideration  may 
plead  it  by  way  of  set-off.*''  But  notwithstanding  a  set-off  may  be  asserted 
against  the  actual  party  in  interest,  yet  it  is  necessary  to  show  against  that  party 
a  cause  of  action  for  which  defendant  could  sue  him  in  his  own  name,*^  and  it 
has  been  held  that  set-off  will  not  be  allowed  against  plaintiff  if  plaintiff  is  a  mere 
nominal  party  suing  for  another  beneficially  interested.*^  The  apparent  legal 
holder  of  a  claim  may  plead  it  in  set-off,  although  the  real  interest  be  in 
another.^'* 

5.  Debts  and  Demands  in  Representative  and  Individual  Capacities  —  a.  In 
General.  A  claim  against  plaintiff  in  a  representative  capacity  cannot  be  set 
off  in  a  suit  brought  in  his  individual  capacity,^^  and  vice  versa,^^  nor  can  such  an 
individual  demand  against  a  plaintiff  suing  in  a  representative  capacity  be  counter- 
claimed.^^  Similarly  when  the  cause  of  action  sued  on  is  defendant's  failure  to 
fulfil  an  official  or  fiduciary  obligation  he  cannot  set  off  a  debt  due  from  plaintiff 
to  him  in  his  individual  capacity, "'^^  and  a  claim  due  defendant  in  a  representative 


44.  Bowen  v.  Snell,  9  Ala.  481.  . 

45.  Waddle  v.  Harbeck,  33  Ind.  231;  Henry 
V.  Scott,  3  Ind.  412  (holding  that,  in  a  suit 
by  the  assignee  of  a  note  against  the  maker, 
defendant  may  prove  that  plaintiff  holds  the 
note  merely  as  a  trustee  for  the  payee,  in 
order  to  plead  as  a  set-off  an  indebtedness 
from  the  payee  to  the  maker)  ;  Forkner  v. 
Dinwiddle,  3  Ind,  34  (holding  that  whether 
the  use  or  trust  is  disclosed  upon  the  record 
by  plaintiff  or  not  defendant  may  plead  and 
prove  the  fact)  ;  Thornton  v.  Maynard,  L.  R. 
10  C.  P.  695,  44  L.  J.  C.  P.  382,  33  L.  T. 
Rep.  N.  S.  433;  Bottomley  v.  Brooke  [cited 
in  Winch  v.  Keeley,  1  T.  R.  619,  621]  ; 
Rudge  V.  Birch  [cited  in  Winch  v.  Keeley,  1 
T.  R.  619,  622].  But  see  Porter  v.  Morris, 
2  Harr.  (Del.)  509,  holding  that  in  scire 
facias  on  a  judgment  issued  in  the  name  of 
the  judgment  creditor  defendant  in  the  judg- 
ment could  not  in  a  court  of  law  plead  as  a 
set-off  a  claim  against  the  cestui  que  trust 
of  the  judgment,  but  that  defendant  might 
apply  to  the  equity  side  of  the  court,  which 
would  stay  proceedings  on  the  judgment 
until  payment  was  allowed.  Tucker  v. 
Tucker,  4  B.  &  Ad.  745,  2  L.  J.  K.  B.  143, 
1  N.  &  M.  477,  24  E.  C.  L.  326. 

Against  a  judgment  obtained  by  a  trustee 
of  an  express  trust  may  be  set  off  a  judg- 
ment against  the  beneficiary  of  the  trust. 
Heavenridge  v.  Mondy,  49  Ind.  434. 
^  46.  Hunt  V.  Shackleford,  55  Miss.  94  (hold- 
ing that  a  defendant  in  assumpsit  may  set 
off  a  claim  as  cestui  que  trust  for  the  value 
of  goods  converted  by  plaintiff  or  by  his 
assignor  before  notice  to  defendant  of  the 
assignment,  the  money  realized  from  the  con- 
version belonging  to  him  in  fact,  and  his 
trustee  being  merely  the  nominal  owner)  ; 
Merriman  v.  Cannovan,  9  Baxt.  (Tenn.)  93; 
Cochrane  v.  Green,  9  C.  B.  N.  S.  448,  7 
Jur.  N.  S.  548,  30  L.  J.  C.  P.  97,  3  L.  T. 
Rep.  N.  S.  475,  9  Wkly.  Rep.  124,  99  E.  C. 
L.  446. 

47.  Green  v.  Morrison  5  Colo.  18;  Green 
V.  Richardson,  4  Colo.  584;  Lehow  v.  Simon- 
ton,  3  Colo.  346.    See  also  Dill  v.  Phillips, 


13  Ala.  350.  But  see  Clare  v.  Hatch,  180 
Mass.  194,  62  N.  E.  250,  holding  that  a 
contract  between  plaintiff  and  a  corporation 
requiring  the  former  to  pay  a  certain  debt 
of  the  corporation,  including  a  debt  due 
defendant,  does  not  authorize  defendant  to 
set  off  such  debt  in  an  action  by  plaintiff" 
to  recover  a  debt  owing  him  by  defendant. 

48.  Bowen  v,  Snell,  11  Ala.  379. 

49.  Flournoy  v.  Jeffersonville,  17  Ind.  169, 
79  Am.  Dec.  468,  holding  that,  in  an  action 
by  a  city  for  the  recovery  of  an  assessment 
against  property  for  municipal  improvements 
done  under  a  contract,  defendant  cannot 
plead  a  set-oft'  against  the  city,  since  the  con- 
tractor performing  the  work  is  the  party 
beneficially  interested,  while  the  city  is  a 
mere  nominal  party.  But  see  Durant  Lumber 
Co.  V.  Sinclair,  etc.,  Lumber  Co.,  2  Ga.  App. 
209,  58  S.  E.  485,  holding  that  where  one 
having  bought  a  business  of  another  fills  an 
order  sold  by  the  latter  to  a  third  person, 
and  sues  thereon  in  the  name  of  such  other 
to  his  own  use,  such  third  person  may  set  off 
counter  demands  existing  against  the  nominal 
plaintiff. 

50.  Thomas  v.  Young,  5  Tex.  253. 

51.  Clark  v.  Cook,  14  Pa.  Super.  Ct.  309 
[affirmed  in  197  Pa.  St.  643,  47  Atl.  851]; 
Snow  V.  Conant,  8  Vt.  301. 

52.  Snow  V.  Conant,  8  Vt.  301. 

In  an  action  by  a  former  committee  for 
an  idiot  against  his  successor  to  recover  for 
necessaries  furnished  before  his  removal,  the 
latter  cannot  set  off  a  judgment  against  the 
former  for  an  individual  debt.  Brashears  V. 
Frazier,  102  Kv.  237,  43  S.  W.  427,  19  Ky  L. 
Rep.  1284. 

53.  Headington  v.  Smith,  113  Iowa  107,  84 
W.  982;  Smith  r.  Dawley,  92  Iowa  312,  60 

N.  W.  625,  holding  that  where  a  minor  com- 
mences an  action  by  his  next  friend  defendant 
cannot  interpose  as  a  counter-claim  a  liabil- 
itv  incurred  by  the  next  friend. 

"54.  Tagg  r.'BoA\nnan.  99  Pa.  St.  376;  Rus- 
sell r.  PottsviHe  First  Pivsb.  Church.  65  Pa. 
St.  9,  holding  that  the  treasurer  of  a  cor- 
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capacity  cannot  be  counter-claimed  against  an  individual  demand. Thus  a. 
claim  which  defendant  has  against  plaintiff  in  his  individual  capacity  cannot  be 
set  off  against  a  claim  due  plaintiff  as  trustee;  nor  can  such  demand  be  counter- 
claimed  ;  and  in  a  suit  against  one  in  an  individual  capacity  he  cannot  set  off 
a  debt  due  to  him  as  trustee,^^  and  in  a  suit  against  a  trustee  he  cannot  set  off  a 
claim  due  to  him  in  his  individual  capacity.^^ 

b.  Executors  and  Administrators  — (i)  At  Law.  In  an  action  by  aa 
executor  as  such  a  claim  against  him  in  his  individual  capacity  cannot  be  pleaded 


poration  when  sued  by  the  corporation  for 
its  money  in  his  hands  cannot  set  off  an  in- 
dividual claim,  as  there  is  fairly  to  be  im- 
plied from  the  relation  he  sustains  an  under- 
taking not  to  plead  a  set-off,  but  to  account 
and  pay  over  what  money  comes  to  his  hands. 
But  see  Queen  City  Suspender  Co.  v.  Adam- 
son,  7  Pa.  Co.  Ct.  "412,  holding  that  where  a 
debtor  on  a  note  about  to  mature  sends  to 
his  creditor  the  note  of  a  third  person  for 
a  larger  amount,  and  asks  the  creditor  to 
get  the  latter  note  discounted  for  him,  and 
to  wire  him  what  the  proceeds  will  be,  but 
gives  no  directions  as  to  the  disposition  of 
the  proceeds,  the  creditor,  on  complying  with 
the  request,  may  retain  enough  of  the  pro- 
ceeds to  pay  the  debt  due  him;  and  in  an 
action  by  the  debtor  for  money  had  and  re- 
ceived the  creditor  may  set  off  the  amount 
of  the  debt,  the  creditor  not  holding  such 
proceeds  in  any  fiduciary  relation,  because  not 
under  any  duty  in  reference  thereto. 

55.  Avritt  v.  Russell,  58  S.  W.  811,  22 
Ky.  L.  Eep.  752,  holding  it  error  to  allow 
money  due  a  master  commissioner  in  his  fi- 
duciary capacity  to  be  credited  upon  his  pri- 
vate debt. 

56.  McPherson  v.  Ross,  1  Md.  181;  Jeffray 
V.  To  war,  63  N.  J.  Eq.  530,  53  Atl.  182.  But 
see  Otwell  v.  Cook,  9  B.  Mon.  (Ky.)  357 
(holding  that  a  maker  of  a  note  may  set  off 
the  joint  and  several  note  of  the  payee  and 
a  third  person,  acquired  while  the  payee  was 
the  owner  of  the  note,  notwithstanding  the 
fact  that  the  note  offered  to  be  set  off  is  held 
in  trust  for  another,  in  case  no  violation  of 
trust  appears)  ;  Roberts  v.  Williams,  2 
Pennyp.  (Pa.)  408. 

Where  a  trustee  took  a  note  in  his  own 
name  for  loaned  trust  funds,  the  maker, 
knowing  of  the  trust,  could  not,  as  against 
the  cestui  que  trust,  set  off  a  demand  against 
the  trustee.    Day  v.  Hanks,  11  Ky.  L.  Rep.  138. 

57.  U.  S.  Trust  Co.  v.  Stanton,  139  N.  Y. 
531,  34  N.  E.  1098;  Central  Trust  Co.  v. 
Weeks,  15  N.  Y.  App.  Div.  59'8,  44  N.  Y. 
Suppl.  828  (holding  that  a  mortgagor  on 
foreclosure  will  not  be  allowed  a  counter- 
claim against  the  mortgagee,  where  the  mort- 
gagee as  an  individual  had  transferred  the 
mortgage  to  himself  as  trustee  for  a  third 
person,  although  the  mortgagor  had  no  notice 
of  the  transfer)  ;  Hanlon  Metropolitan  L. 
Ins.  Co.,  9  Misc.  (N.  Y.)  70,  29  N.  Y.  Suppl. 
65  (holding,  however,  that  Code  Civ.  Proc. 
§  502,  which  provides  that  if  plaintiff  is 
a  trustee  for  another,  or  if  the  action  is 
in  the  name  of  a  plaintiff  who  has  no  actual 
interest    in    the   contract   on   which    it  is 
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founded,  a  demand  against  plaintiff  shall  not 
be  allowed  as  a  counter-claim,  must  be  read 
with  section  449,  which  provides  that  an  ac- 
tion must  be  brought  in  the  name  of  the  real 
party  in  interest,  and  that  therefore  the  per- 
sons against  whom  a  personal  indebtedness 
is  not  allowable  as  a  counter-claim  are  trus- 
tees of  express  trusts ) . 

58.  Smallwood  v.  Lafayette  County,  75  Mo. 
450  (holding,  however,  that  where,  in  an  ac- 
tion against  a  county  to  recover  compensation 
agreed  to  be  paid  for  furnishing  evidence 
relative  to  swamp  lands,  the  county  pleaded 
in  set-off  plaintiff's  indebtedness  to  it  for  a, 
loan  of  school  moneys,  and  it  was  fairly  in- 
ferable from  the  agreement  upon  which  the- 
suit  was  brought  that  plaintiff  was  to  be 
paid  out  of  the  funds  which  should  be  re- 
ceieved  by  the  county  from  the  general  gov- 
ernment for  swamp  lands,  defendant's  and 
plaintiff's  demands  were  in  favor  of  and 
against  the  county  as  trustee  of  the  school 
fund,  and  therefore  the  set-off  would  be  al- 
lowed) ;  McDonald  v.  Harrison,  12  Mo.  447; 
Lewis  V.  Pickering,  58  Nebr.  63,  78  N.  W. 
368  (holding  that  in  an  action  against  the' 
maker  of  a  note  he  cannot  set  off  an  amount 
due  from  plaintiff  to  a  society,  of  whose  fund* 
he  is  custodian)  ;  Weston  v.  Barker,  12 
Johns.  (N.  Y.)  276,  7  Am.  Dec.  319;  Middle- 
ton  V.  Pollock,  L.  R.  20  Eq.  29,  44  L.  J.  Ch. 
584,  33  L.  T.  Rep.  N.  S.  240,  23  Wkly.  Rep. 
766. 

59.  Falkland  v.  St.  Nicholas  Nat.  Bank,  84 
N.  Y.  145  [reversing  21  Hun  450]  ;  Wells  V. 
Chapman,  4  Sandf.  Ch.  (N.  Y.)  312  [affirmed 
in  13  Barb.  561]. 

Where  part  of  defendant's  claim  is  in  trust 
he  may  in  an  action  on  a  recognizance  plead 
the  claim  in  set-off  against  plaintiff,  defend- 
ant's personal  interest  in  the  claim  being 
greater  than  the  amount  due  plaintiff  on  the 
recognizance.  Plattsburg  First.  Nat.  Bank 
V.  Post,  65  Vt.  222,  25  Atl.  1093. 

A  trustee  cannot  set  oft  his  personal  claims 
against  a  beneficiary  so  as  to  avoid  payment 
of  a  balance  due  by  him  as  trustee.  Harris- 
V.  Elliott,  24  N.  Y.  App.  Div.  133,  48  N.  Y. 
Suppl.  1020;  Freeman  v.  Lomas,  9  Hare  109,, 
15  Jur.  648,  20  L.  J.  Ch.  564,  41  Eng.  Ch. 
109,  68  Eng.  Reprint  435. 

60.  Set-off  and  counter-claim  in  actions 
by  and  against  personal  representatives  gen- 
erally see  Executions  and  Administrators,, 
18  Cyc.  894. 

Right  of  debtor  to  estate  to  have  distribu- 
tive share  set  off  against  his  indebtedness 
see  Descent  and  Distribution,  14  Cjc. 
123. 
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as  a  set-off  ®^  or  counter-claim/^  and  the  same  rule  applies  to  an  action  by  an 
administrator;  and  in  an  action  by  an  administrator  defendant  cannot  set  off 
a  demand  against  him  in  another  capacity,  and  it  has  been  held  that  even  though 
an  executor  sues  in  his  own  name  if  he  is  in  fact  claiming  a  debt  due  the  estate, 
a  set-off  against  him  personally  will  not  be  allowed ;  but  where  defendant  proves 
that  plaintiff  individually  owns  the  demand  a  set-off  may  be  had  against  plaintiff 
individually,  although  the  action  was  brought  by  plaintiff  nominally  as  executor.®^ 
Conversely,  in  an  action  by  an  individual,  a  claim  against  him  as  executor  ®'  or 
administrator  cannot  be  pleaded  as  a  set-off.  In  an  action  against  an  executor  ®^ 
or  an  administrator  a  demand  due  defendant  in  his  individual  capacity  cannot 
be  set  off,  even  though  the  administrator  has  acquired  the  interest  of  the  heirs 
of  the  decedent  in  the  estate,    and  in  an  action  against  defendant  in  his  own. 


61.  Wisdom  v.  Becker,  52  111.  342;  Banton 
V.  Hoomes,  1  A.  K.  Marsh.  (Ky.)  19;  Davis 
V.  Newton,  6  Mete.  (Mass.)  537. 

An  action  on  a  bill  payable  to  plaintiff, 
"  executor  of  B,"  is  an  action  in  plaintiff's 
own  right  to  which  a  debt  due  from  him  to 
defendant  may  be  set  off.  Turner  i:.  Plowden, 
2  Gill  &  J.  (Md.)  455. 

The  tort  of  an  executor  cannot  be  counter- 
claimed  or  set  off  in  an  action  by  him  in  his 
representative  capacity.  Wakeman  r.  Everett, 
41  Hun  (N.  Y.)  278  [aifirmed  in  110  N.  Y. 
675,  18  N.  E.  481]. 

62.  Wakeman  v.  Everett,  41  Hun  (N.  Y.) 
278  [affirmed  in  110  N.  Y.  675,  18  N.  E. 
481];  Starke  v.  Myers,  24  Misc.  (N.  Y.)  577, 
53  N.  Y.  Suppl.  650;  Conrad  v.  Archer,  7 
K  Y.  St.  646. 

63.  Alabama. —  Collins  v.  Greene,  67  Ala. 
211;  Jones  v.  Brevard,  59  Ala.  499;  Mauldin 
y.  Armistead,  14  Ala.  702;  Harbin  v.  Levi, 
6  Ala.  399. 

Arkansas. —  Lawson  v.  Fischer,  5  Ark.  52. 

Illinois. —  Wisdom  v.  Becker,  52  HI.  342; 
McCully  V.  Silverburgh,  18  111.  306,  holding 
that  in  an  action  by  an  administrator  in  his 
official  capacity  against  three  defendants,  one 
of  defendanits  cannot  plead  by  way  of  set- 
off a  claim  against  the  administrator  indi- 
vidually. 

Kentuchy. —  Cummings  v.  Bradford,  14  Ky. 
L.  Rep.  527. 

Massachusetts. —  Davis  v.  Newton,  6  Mete. 
537. 

Neio  YorJc. —  Kettleman  v.  Bradt,  13  Daly 
529. 

Texas.— Houston  v.  Evans,  (1891)  17  S.  W. 
925. 

Virginia. —  Pulliam  v.  Winston,  5  Leigh 
324. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  104.  And  see  Executors  and 
Administrators,  18  Cyc.  894  et  seq. 

An  administrator's  torts  cannot  be  pleaded 
by  way  of  set-off  to  his  suits  in  his  repre- 
sentative character  (Parker  v.  Daughtrv,  111 
Ala.  529,  20  So.  362;  Phillips  r.^Keifer,  2 
Mete.  (Ky.)  478;  Thompson  v.  Munger,  15 
Tex.  523,  65  Am.  Dec.  176),  not  even  by 
waiving  the  tort  and  suing  in  assumpsit 
(Parker  v.  Daughtry,  supra). 

Where  an  administrator  is  substituted  as 
plaintiff  in  an  action  commenced  by  his  in- 
testate, and  defendant  afterward  pleads  set- 
•  [461 


off  of  moneys  due  from  plaintiff,  it  is  re-_ 
garded  as  ^a  claim  against  plaintiff  in  his  in- 
dividual character,  and  constitutes  no  bar  ta 
the  action.    Lawson  v.  Fischer,  5  Ark.  52. 

In  an  action  on  a  note  to  "  B,  adminis- 
trator," the  individual  debts  of  B  may  be 
set  off.    Lacompte  v.  Seargent,  7  Mo.  351. 

A  judgment  against  two  in  their  individual 
capacities  cannot  be  set  off  against  them  as 
administrators.  McChesney  v.  Kogers,  8 
N.  J.  L.  272. 

64.  Tate  v.  Chandler,  4  Stew.  &  P.  (Ala.) 
417. 

65.  Merritt  v.  Seaman,  6  N.  Y.  168  [af- 
firming 6  Barb.  330]. 

66.  Lee  v.  Russell,  38  S.  W.  874,  18  Ky. 
L.  Rep.  951. 

67.  Pitkin  v.  Pitkin,  8  Conn.  325;  Davis 
V.  Hadden,  115  Ga.  466,  41  S.  E.  608;  Davis 
V.  Newton,  6  Mete.  (Mass.)  537;  Macdonald 
V.  Carington,  4  C.  P.  D.  28,  48  L.  J.  Ch, 
179,  39  L.  T.  Rep.  N.  S.  426,  27  Wkly.  Rep. 
153. 

68.  Davis  v.  Newton,  6  Mete.  (Mass.)  537; 
Rutherford  v.  Talent,  6  Mont.  132,  9  Pac. 
821;  Darroch  v.  Hay,  2  Yeates  (Pa.)  208. 

69.  Davis  v.  Newton,  6  Mete.  (Mass.)  537. 
Claims  purchased  by  an  executor  in  his 

individual  capacity  cannot  be  set  off  against 
a  judgment  rendered  against  him  as  executor, 
rusting  V.  Sullivan,  51  Md.  489. 

An  executor  who  is  sole  legatee  may,  upon 
proof  that  all  the  debts  of  the  testator  have 
been  paid,  avail  himself  of  a  chose  in  action 
belonging  to  the  estate  in  an  action  against 
him  individually.  Blood  v.  Kane,  130  N.  Y. 
514,  29  N.  E.  994,  15  L.  R.  A.  490  [reversing 
52  Hun  225,  6  N.  Y.  Suppl.  353]. 

In  an  action  by  a  legatee  against  the  exec- 
utor to  recover  the  residue  of  a  legacy,  de- 
fendant may  set  off  a  certificate  of  a  balance 
found  due  him  in  a  former  suit  against  him 
to  recover  a  part  of  the  same  legacy.  Gall- 
oney's  Appeal,  6  Pa.  St.  37. 

70.  Cummins  v.  Williams,  5  J.  J.  Marsh. 
(Ky.)  384;  Davis  v.  Newton,  6  Mete.  (Mass.) 
537. 

Where  an  administrator  is  personally  in- 
terested in  the  subject-matter  of  an  action 
against  him  as  administrator,  he  may  set  off 
a  claim  due  liim  in  his  individual  capacity. 
Plielps  r.  Rice,  10  Mete.  (Mass.)  128. 

71.  McCaffrey  v.  Kennett,  73  N.  H.  189,  60 
Atl.  96. 
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right  he  cannot  set  off  a  debt  due  him  as  administrator  or  as  executor.'^  But 
where  an  administrator  has  filed  his  final  account  and  charged  himself  with  a 
debt,  such  debt  becomes  his  own,  and  in  an  action  thereon  he  may  set  off  indi- 
vidual claims  against  plaintiff,'*  and  an  administrator  sued  in  his  individual 
capacity  can  set  off  a  debt  due  him  individually."^^  In  an  action  on  a  debt  pay- 
able to  an  administrator,  a  debt  due  defendant  from  the  intestate  cannot  be  set 
off,  the  demands  being  in  different  rights.''^ 

(ii)  In  Equity.  In  the  absence  of  any  special  equities  a  debt  due  from 
plaintiff  to  defendant  as  administrator  is  not  available  as  a  set-off  against  an 
individual  debt  in  equity, and  conversely. But  if  plaintiff  is  insolvent,  a 
debt  due  defendant  as  administrator  may  be  set  off  against  an  individual  debt; 
and  the  same  rule  applies  where  plaintiff  is  a  married  woman  against  whom  a 
personal  judgment  cannot  be  rendered. 

e.  Guardians.  A  claim  against  a  guardian  individually  cannot  be  used  as  a 
set-off  or  counter-claim  in  an  action  by  him  as  guardian;  nor  is  a  debt  due 
to  defendant  as  guardian  available  as  a  set-off  against  a  demand  due  by  him 
individually.^* 

d.  Public  Officers.  Upon  the  ground  that  it  is  against  public  policy  to  allow 
a  public  officer  to  commingle  his  private  claims  with  his  official  duties,  as  well 
as  upon  the  ground  that  debts  in  order  to  be  set  off  must  be  mutually  subsisting 
between  the  parties  in  the  same  right  and  capacity,  it  is  held  that  in  an  action 
to  recover  money  received  by  an  officer  in  his  official  capacity  a  debt  due  from 
plaintiff  to  the  officer  in  his  private  capacity  is  not  the  subject  of  a  set-off.^'  Thus 


72.  White  v.  Word,  22  Ala.  442;  Thomas 
:v.  Hopper,  5  Ala.  442;  Call  v.  Houdlette,  70 
Me.  308;  Davis  v.  Newton,  6  Mete.  (Mass.) 
537;  Sanford  v.  Foss,  58  Mo.  App.  474. 

In  foreign  attachment  the  trustee  cannot 
set  off  against  a  debt  due  from  himself  to 
-defendant  a  debt  due  from  defendant  to  the 
trustee  as  administrator.  Woodward  V.  Tup- 
per,  58  N.  H.  577. 

73.  Gourlev  v.  Walker,  69  Iowa  80,  28 
N.  W.  444;  "Dupuy  v.  Dashiell,  17  La.  60; 
Devore  v.  Devore,  138  Mo.  181,  39  S.  W.  68; 
Xianier  v.  Brunson,  21  S.  C.  41. 

74.  White  v.  Word,  22  Ala.  442;  Hall  v. 
Chenault,  13  Ala.  710;  Jones  v.  Everman,  15 
B.  Mon.  (Ky.)  631,  63  Am.  Dec.  521  (hold- 
ing that  where  an  administratrix  takes  a 
note  made  payable  to  her  as  administratrix 
in  settlement  of  an  account  due  the  estate, 
and  charges  herself  with  the  amount  thereof 
in  her  accounts  as  administratrix,  and  then, 
joined  by  her  husband,  sues  thereon  in  her 
own  right,  the  maker  is  entitled  to  set  off 
against  the  note,  money  due  him  on  the  in- 
dividual account  of  the  wife)  ;  Sanford  v. 
Foss,  58  Mo.  App.  474. 

75.  Va-ughn  v.  Walsh,  122  Wis.  486,  100 
N.  W.  840. 

76.  Rapier  n.  Holland,  Minor  (Ala.)  176. 
And  see,  generally.  Executors  and  Admin- 
istrators, 18  Cyc.  894  et  seq, 

77.  Farris  v.  Houston,  78  Ala.  250. 

78.  Jones  v.  Brevard,  59  Ala.  499. 

79.  Farris  v.  Houston,  78  Ala.  250. 

80.  Farris  v.  Houston,  78  Ala.  250. 

81.  See,  generally,  Guardian  and  Ward, 
21  Cyc.  195  et  seq. 

Set-off  of  debt  due  irom  guardian:  Against 
distributive  share  of  ward  see,  generally, 
Descent  and  Distribution,  14  Cyc.  121  et 
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seq.  Against  legacy  or  devise  due  ward  see, 
generally,  Wills.  And  see,  generally,  Ex- 
ecutors AND  Administrators,  18  Cyc.  621 
et  seq. 

82.  Robertson  v.  Garshwiler,  81  Ind.  463. 
But  see  Ory  v.  Winter,  4  Mart.  N.  S.  (La.) 
277,  holding  that  a  tutor's  private  debt  may 
be  offset  against  a  note  taken  by  him  in  his 
own  name  for  moneys  due  the  minor. 

In  a  suit  by  the  committee  of  a  lunatic 
for  goods  sold  by  them,  defendant  cannot  set 
off  a  debt  to  him  by  the  lunatic.  Beale  v. 
Coon,  2  Watts  (Pa.)  183.  But  see  Nickerson. 
V.  Gilliam,  29  Mo.  456,  77  Am.  Dec.  583, 
holding  that,  where  a  guardian  institutes  suit 
upon  a  note  given  to  him  as  guardian  in  his 
oAvn  name,  defendant  may  plead  by  way  of 
set-off  a  debt  due  him  from  the  insane  ward, 
upon  the  ground  that  the  ward  is  the  real 
party  in  interest. 

83.  Gallagher  v.  David  Stevenson  Brewing 
Co.,  13  Misc.  (N.  Y.)  40,  34  N.  Y.  Suppl. 
94,  25  N.  Y.  Civ.  Proc.  106. 

84.  Gansner  v.  Franks,  75  Mo.  64. 

85.  Harper  v.  Howard,  3  Ala.  284;  Wilson 
V.  Lewistown,  1  Watts  &  S.  (Pa.)  428;  Shoe- 
maker V.  Swiler,  2  Pearson  (Pa.)  114. 

86.  See  supra,  VI,  K,  1. 

87.  Harper  v.  Howard,  3  Ala.  284  (hold- 
ing that  a  justice  of  the  peace,  in  an  action 
against  him  to  recover  money  collected  by 
him  in  his  official  capacity,  cannot  set  off 
costs  due  to  him  in  another  case)  ;  Prewett 
V.  Marsh,  1  Stew.  &  P.  (Ala.)  17,  21  Am.  Dec. 
645. 

An  attorney  who  has  collected  money  for 
the  treasurer  of  a  town  in  that  capacity  is 
liable  for  the  amount,  in  an  action  for  money 
had  and  received,  at  the  suit  of  the  town, 
and  in  such  action  cannot  set  off  a  demand  of 
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a  public  officer  when  sued  for  money  which  he  has  failed  to  pay  over  as  required 
"by  statute  cannot  set  off  a  debt  due  himself  from  the  municipality  for  salary  in 
that  office/^  or  in  another/^  or  for  fees,  and  in  an  action  against  a  public  officer 
upon  a  claim  for  which  he  is  personally  liable  he  cannot  set  off  a  claim  due  the 
municipality  in  which  he  officiates. But  in  an  action  against  defendant  indi- 
vidually he  may  set  off  a  claim  due  him  for  fees  earned  as  a  public  officer,  which 
had  been  taxed  against  plaintiff ;  and  in  a  suit  on  an  official  bond  it  has  been 
held  that  defendant  may  set  off  against  a  shortage  in  certain  public  funds  in  his 
hands  the  amount  due  him  for  his  services  and  overpayments  made  by  him  for 
the  benefit  of  other  public  funds.  A  debt  due  to  an  officer  from  a  city,®^  or 
county, cannot  be  set  off  against  a  debt  due  from  the  officer  to  the  state,  and 
in  an  action  by  a  public  officer,  as  such,  a  claim  against  him  individually  cannot 
be  set  off,^^  or  recouped. A  municipal  corporation  may  properly  set  off,  in  an 
action  by  an  officer  for  his  salary,  a  claim  against  the  officer  for  moneys  of  the 
corporation  unlawfully  received  by  him.^^ 

6.  Mutuality  in  Equity. Courts  of  equity  usually  follow  the  law  in  matters 


liis  own  against  the  treasurer  in  his  private 
capacity.    Newcastle  i*.  Bellard,  3  Me,  369. 

A  public  officer  cannot  purchase  a  title  to 
money  in  his  hands  by  the  subsequent  pro- 
curement of  a  set-off  which  could  not  have 
been  procured  for  purposes  of  set-off  by  the 
original  debtor.  Irwin  v.  Workman,  3  Watts 
(Pa.)  357,  holding  that  a  sheriff,  in  an  ac- 
tion for  the  recovery  of  money  in  his  hands 
acquired  by  him  in  his  official  capacity,  can- 
not set  off  a  note  given  by  plaintiff  to  his 
attorney  for  services  rendered  in  obtaining 
judgment  on  which  the  execution  was  issued, 
whereby  the  sheriff  had  obtained  the  money 
sued  for,  and  assigned  by  the  attorney  to  the 
sheriff,  it  being  against  public  policy  to 
allow  a  set-off  in  such  a  case. 

88.  Waterbury  i'.  Lawlor,  51  Conn.  171; 
Wilson  V.  Lewiston,  1  Watts  &  S.  (Pa.)  428, 
holding  that  in  an  action  against  a  tax-col- 
lector by  a  township  for  the  amount  of  a  tax 
committed  to  him  for  collection,  defendant 
cannot  be  allowed  to  set  off  a  debt  due  him 
from  plaintiff. 

89.  State  v.  Floyd,  28  La.  Ann.  553,  hold- 
ing that  a  person  sued  as  tax-collector  for  pro- 
ceeds of  taxes  collected  cannot  set  off  a  claim 
for  compensation  for  services  performed  in 
another  office. 

90.  Moore  v.  People,  37  111.  App.  641, 
holding  that  under  Rev.  St.  c.  122,  §  209, 
providing  that  all  fines,  penalties,  and  for- 
feitures, when  collected,  shall  be  paid  to  the 
county  superintendent  of  schools,  and  im- 
posing a  penalty  for  failure  to  pay  them  over, 
a  Justice  of  the  peace  who  has  collected  fines 
cannot  set  off  any  claim  of  his  own  against 
them  for  fees  in  the  proceedings  out  of  which 
they  arose. 

91.  Bayliss  v.  Pearson,  15  Iowa  279. 

92.  Law  r.  Vierling,  45  Ind.  25,  holding 
that  in  an  action  on  a  note  defendant  could 
set  off  a  claim  against  plaintiff,  consisting  of 
docket  fees  due  and  owing  defendant,  as  dis- 
trict attorney,  for  prosecuting  and  convicting 
plaintiff  in  cases  of  misdemeanor. 

In  an  action  by  a  city  against  its  former 
treasurer  in  his  individual  capacity,  and  not 
as  treasurer,  for  moneys  had  and  received, 


defendant  may  set  off  a  demand  due  to  him 
from  the  city.  Evans  v.  Trenton,  24  N.  J.  L. 
764. 

93.  State  v.  Finney,  125  Ind.  427,  25  N.  E. 
544. 

In  an  action  on  a  bond  to  secure  the  col- 
lection and  payment  of  public  taxes,  a  set- 
off in  favor  of  the  principal  in  the  bond,  con- 
sisting of  an  account  for  services  and  ex- 
penses, is  admissible.  Concord  v.  Pillsbury, 
33  N.  H.  310. 

94.  People  v.  Starkweather,  42  N.  Y.  Super. 
Ct.  325,  holding  that  in  an  action  in  the  name 
of  the  people  against  a  collector  of  assess- 
ments in  a  city  for  the  recovery  of  moneys 
alleged  to  have  been  paid  to  him  as  such  col- 
lector, in  excess  of  his  legal  fees,  defendant 
cannot  set  up  by  way  of  a  set-off  a  claim 
existing  in  his  favor  against  the  city,  where 
the  law  vests  the  money  for  which  defendant 
is  responsible  in  the  state,  and  this  right  can- 
not be  diminished  by  a  claim  against  the  city 
in  favor  of  defendant. 

95.  Byers  v.  State,  2  Ohio  106,  holding 
that  in  a  suit  on  a  collector's  bond,  for  his 
omission  to  pay  collected  moneys  into  the 
state  treasury,  he  cannot  set  off  money 
orders. 

96.  Wright  v.  Quirk,  105  Mass.  44,  hold- 
ing that  where  property  attached  by  an  officer 
upon  mesne  process  was  replevied  by  him,  and 
he  recovered  judgment  in  replevin  for  the 
return  of  the  property,  and,  no  return  being 
made,  brought  an  action  on  the  replevin  bond, 
damages  recovered  against  him  by  phiintiff 
in  replevin  for  a  false  return  on  the  process 
upon  which  he  originally  attached  the  prop- 
erty could  not  be  set  off  against  the  damages 
recoverable  by  him  in  the  action  on  the  bond. 

97.  Wright  r.  Quirk,  105  Mass.  44. 

98.  Wood  V.  New  York,  73  N.  Y.  556. 

In  an  action  by  a  constable  to  recover  fees 
from  a  county,  the  county  may  set  off  sums 
previously  paid  to  him  in  excess  of  the 
amount  to  which  he  was  legally  entitled. 
Price  l\  Lancaster  County,  24  Pa.  Co.  Ct. 
225. 

99.  Equitable  set-off  generally  see  supra, 
I,  F. 
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of  set-off,  in  the  absence  of  any  intervening  equity/  and  thus  where  there  are 
cross  demands  between  two  parties  of  such  a  nature  that  if  both  were  recoverable 
at  law  they  would  be  the  subject  of  legal  set-off,  then  if  either  of  the  demands  is 
matter  of  equitable  jurisdiction  the  set-off  will  be  enforced  in  equity.^  But  it  is- 
held  as  a  general  rule  that  in  equity,  as  at  law,^  the  right  of  set-off  is  reciprocal,, 
and  only  mutual  claims  and  such  as  are  in  the  same  right  can  be  set  off.*  But 
this  doctrine  of  mutuality  is  not  permitted  to  work  an  injustice,  for  whenever  it  is 
necessary  to  effect  a  clear  equity  or  to  prevent  an  irremediable  injustice  the  set-off 
will  be  allowed,  in  equity,  although  the  debts  are  not  mutual,  and  the  set-off 
therefore  one  which  a  court  of  law  would  not  be  authorized  to  make,^  and  equity. 


1.  See  supra,  I,  F,  3. 

2.  Clark  v.  Cort,  Cr.  &  Ph.  154,  10  L.  J. 
Ch.  113,  18  Eng.  Ch.  154,  41  Eng.  Reprint 
449. 

Where  a  party  to  an  equity  suit  owes  an 
estate  in  court  for  distribution,  and  at  the 
same  time  the  estate  owes  him,  he  is  entitled 
to  set  off  the  one  against  the  other.  Berger 
V.  Clendinen,  88  Md.  151,  40  Atl.  705. 

3.  See  supra,  VI,  K,  1. 

4.  Arkansas. —  Menifee  v.  Ball,  7  Ark.  520. 
Indiana. —  Elder  v.  Lasswell,  2  Blackf.  349, 

holding  that  there  is  no  difference,  on  the 
subject  of  set-off,  between  courts  of  law  and 
equity;  the  rule  is  the  same  in  both  courts. 

Maryland. —  Dubreuil  v.  Gaither,  98  Md. 
541,  56  Atl.  965;  Scott  V.  Scott,  17  Md.  78 
(holding  that  no  principle  or  practice  in 
equity  will  enable  a  respondent  to  set  off  a 
debt  due  from  the  complainant's  deceased 
ancestor  on  the  ground  that  plaintiff  is  in 
possession  of  lands  of  the  ancestor  which  may 
be  sold  to  satisfy  the  ancestor's  debts,  al- 
though a  proceeding  is  pending  against  the 
estate  to  ascertain  all  claims  against  it  and 
to  subject  the  decedent's  lands  to  payment 
thereof)  ;  McPherson  v.  Eoss,  1  Md.  181;  Hall 
i).  Creswell,  12  Gill  &  J.  36;  Roberston  V. 
Parks,  8  Md.  Ch.  65. 

New  Hampshire. —  Brown  v.  Warren,  43 
N.  H.  430. 

Neic  Jersey. —  Black  v.  Whitall,  9  N.  J.  Eq. 
572,  59  Am.  Dec.  423. 

New  York. —  McDonald  v.  ISTeilson,  2  Cow. 
139,  14  Am.  Dec.  431;  Dale  v.  Cook,  4  Johns. 
Ch.  11  (holding  that  joint  and  separate  debts 
cannot  be  set  off  against  each  other  in  equity, 
any  more  than  at  law,  and  to  authorize  a  set- 
off the  debts  must  be  mutual,  and  due  to  and 
from  the  same  persons,  in  the  same  capacity, 
and  that  therefore  a  debt  arising  on  a  con- 
tract made  with  an  executor  ca.nnot  be  set 
off  against  a  debt  from  the  testator)  ;  Dun- 
can V.  Lyon,  3  Johns.  Ch.  351,  358,  8  Am. 
Dec.  513. 

North  Carolina. —  March  v.  Thomas,  63 
K  C.  87. 

Pennsylvania. —  Craighead  v.  Swartz,  219 
Pa.  St.  149,  67  Atl.  1003;  Hibert  v.  Lang, 
165  Pa.  St.  439,  30  Atl.  1004. 

Virginia. —  See  Watkins  v.  Hopkins,  13 
Gratt.  743. 

England. —  Gale  v.  Luttrell,  1  Y.  &  J.  180; 
Harvey  v.  Wood,  5  Madd.  459,  56  Eng.  Re- 
print 971;  Stammers  v.  Elliott,  L.  R.  3  Ch. 
195,  37  L.  J.  Ch.  353,  18  L.  T.  Rep.  N.  S.  1, 
16  Wkly.  Rep.  489;   Freeman  v.  Lomas,  9 
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Hare  109,  15  Jur.  648,  20  L.  J.  Ch.  564,  41 
Eng.  Ch.  109,  68  Eng.  Reprint  435. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  81. 

5.  Alabama. —  Farris  v.  Houston,  78  Ala. 
250. 

Indiana. —  Porter  v.  Roseman,  165  Ind». 
255,  74  K  E.  1105,  112  Am.  St.  Rep.  222;; 
Carter  v.  Compton,  79  Ind.  37. 

Kentucky. —  Bernard  v.  Gallatin  Seminary,. 
3  J.  J.  Marsh.  425 ;  Jones  v.  Murray,  3  T. 
Mon.  83. 

Neio  Jersey. —  Brewer  v.  Norcross,  17  N. 
Eq.  219;  Black  v.  Whitall,  9  N.  J.  Eq.  572^ 
59  Am,  Dec.  423,  where,  upon  a  bill  by  a* 
husband  and  wife  for  the  wife's  legacy,  the 
executor  was  permitted  to  set  off  debts  dne 
from  the  insolvent  husband  to  the  estate. 

New  York. —  Dale  v.  Cooke,  4  Johns.  Ch.. 
11. 

Pennsylvania. — Stewart  v.  Coulter,  12  Serg,. 
&  R.  252,  14  Am.  Dec.  680;  Childerston  v,. 
Hammond,  9  Serg.  &  R.  68. 

Vermont. —  Blake  v.  Langdon,  19  Vt.  485,, 
47  Am.  Dec.  701. 

United  States. —  Greene  v.  Darling,  10  Fed. 
Cas.  No.  5,765,  5  Mason  201  (holding  that,, 
while  the  general  rule  in  equity  is,  like  that 
at  law,  that  there  ca.n  be  no  set-off  of  joint 
debts  against  separate  debts  unless  some  new 
equity  justify  it,  such  an  equity  may  arise 
under  circumstances  of  fraud,  or  where  the 
party  seeking  relief  is  only  a  surety  for  a 
debt  really  separate,  or  where  there  are  a 
series  of  transactions  in  which  joint  credit  is 
given  with  reference  to  the  separate  debt)  ; 
North  Chicago  Rolling  Mill  Co.  v.  St.  Louis 
Ore,  etc.,  Co.,  152  U.  S.  596,  14  S.  Ct.  710,  38 
L.  ed.  565;  Howe  v.  Sheppard,  12  Fed.  Cas. 
No.  6,773,  2  Sumn.  409,  (holding  that  in  the 
case  of  an  attempt  to  set  off  a  several  debt 
of  one  partner  against  a  joint  debt  due  to  the 
partnership,  neither  at  law  nor  in  equity  can 
such  a  set-off  be  maintained  upon  that  mere 
footing,  but  that  there  must  be  some  other 
circumstances  creating  an  equity,  in  order 
to  justify  the  set-off). 

England. —  Stammers  v.  Elliott,  L.  R.  3  Ch. 
195,  37  L.  J.  Ch.  353,  18  L.  T.  Rep.  N.  S.  1, 
16  Wkly.  Rep.  489;  Freeman  v.  Lomas,  9 
Hare  109,  15  Jur.  648,  20  L.  J.  Ch.  564,  41 
Eng.  Ch.  109,  68  Eng.  Reprint  435 ;  Vulliamy 
V.  Noble,  3  Meriv.  593,  17  Rev.  Rep.  143,  36 
Eng.  Reprint  228;  Ex  p.  Blagden,  2  Rose 
249,  19  Ves.  Jr.  465,  34  Eng.  Reprint  589; 
Ex  p.  Flint,  1  Swanst.  30,  36  Eng.  Reprint 
285;  Taylor     Okej,  13  Ves.  Jr.  181,  33  Eng. 
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disregarding  the  form,  and  looking  to  the  substance  of  a  transaction,  may  allow 
a  set-off,  although  not  between  the  nominal  parties,  but  between  the  real  parties 
in  interest,  and  thus  in  reality  mutual,  although  not  nominally  so,  if  equity  demands 
the  set-off.®  Thus  upon  a  showing  of  insolvency  equity  will  set  off  a  debt  without 
regard  to  strict  mutuality  or  whether  the  debts  are  due  in  the  same  right, ^  and 
in  cases  of  joint  credit  given  on  account  of  individual  indebtedness,  or  where 
the  joint  debt  is  :a  mere  security  for  the  separate  debt  of  the  principal,  the  equity 
is  obvious  and  a  set-off  will  be  allowed,^  and,  although  the  general  rule  in  equity, 
as  at  law,^  is  that  joint  and  separate  debts  cannot  be  set  off  against  each  other,^° 


Eeprint  263;  Ex  p.  Hanson,  12  Ves.  Jr.  345, 
33  Eng.  Reprint  131;  James  v.  Kynnier,  5 
Ves.  Jr.  108,  31  Eng.  Reprint  496. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  9  seq. 

But  see  Nashville,  etc.,  Turnpike  Co.  v. 
Harris,  8  Humphr.  (Tenn.)  558. 

6.  California  — Hohhs  v.  Duff,  23  Cal.  596. 

Kentucky. —  Young  v.  Rodes,  5  T.  B.  Mon. 
498,  holding  that  where,  pursuant  to  a  con- 
trivance to  avoid  a  set-off,  a  note  was  given, 
not  by  the  real  debtor,  but  to  him,  and  in- 
dorsed to  a  third  person  in  trust  for  the 
creditor,  equity  will  allow  the  debtor  to  set 
off  demands  against  his  creditor,  the  debtor 
and  creditor  being  the  real  parties  in  interest. 

Mariiland. —  Dubreuil  V,  Gaither,  98  Md. 
541,  56  Atl.  965. 

Mississippi. —  Hall  v.  Waddill,  78  Miss.  16, 
27  So.  936,  28  So.  831. 

Missouri. —  Barnes  v.  McMuUins,  78  Mo. 
260;  Gemmell  v.  Hueben,  71  Mo.  App.  291, 
holding  that  where  as  a  defense  in  an  action 
on  a  note  for  the  purchase-price  of  goods 
sold,  defendant  alleged  that  the  real  party  in 
interest  was  the  payee,  plaintiff  being  an  as- 
signee; that  he  had  recovered  judgment 
against  the  payee  for  breach  of  contract  re- 
garding the  goods,  and  that  the  payee  was  in- 
solvent, defendant  was  entitled  to  an  equit- 
able set-off. 

Vermont. —  Smith  v.  Wainwright,  24  Vt. 
97;  Blake  v.  Langdon,  19  Vt.  485,  47  Am. 
Dec.  701  (holding  that  a  court  of  equity  will, 
in  a  case  of  insolvency,  regard  as  the  real 
parties  those  ultimately  to  be  affected  by 
the  decree,  and  allow  a  set-off  of  demands  in 
reality  mutual,  although  prosecuted  in  the 
name  of  other  persons  nominally  interested)  ; 
Downer  v.  Dana,  17  Vt.  518  (holding  that  a 
court  of  chancery  will  set  off  a  separate  debt 
against  a  joint  one,  when  one  of  the  parties 
to  the  joint  debt  is  only  a  surety,  the  debts 
being  thus  mutual  in  fact,  although  not  in 
form)  ;  Foot  v.  Ketchum,  15  Vt.  258,  40  Am. 
Dec.  678;  Ferris  v.  Burton,  1  Vt.  439. 

United  States. —  Central  Appalachian  Co. 
V.  Buchanan,  90  Fed.  454,  33  C.  C.  A.  598. 

England. —  O'Connor  v.  Murphy,  1  H.  Bl. 
657. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  81. 

After  an  interlocutory  decree  in  equity 
charging   executors   rents   and   profits  due 

plaintiff,  it  is  too  late  on  p<^tition  to  decree 
a  set-off  of  a  debt  alleged  to  be  due  from  the 
real  party  in  interest;  it  being  alleged  that 
plaintiff  was  a  mere  nominal  party.  Gordon 


V.  Lewis,  10  Fed.  Cas.  No.  5,614,  2  Sumn. 
628. 

7.  Alabama. —  Renfroe  v.  Yarbrough,  144 
Ala.  487,  39  So.  660;  Ingraham  v.  Foster, 
31  Ala.  123,  holding  that  where  an  equitable 
demand  accruing  to  one  of  several  defendants 
from  a  fraud  perpetrated  on  him  by  plaintiff 
in  a  former  partnership  between  them  is 
available  as  a  set-off  in  favor  of  such  defend- 
ant, when  plaintiff  files  a  bill  for  a  settle- 
ment of  a  new  partnership  between  them  and 
others,  and  is  shown  to  be  insolvent. 

Georgia. —  Harwood  v.  Andrews,  71  Ga. 
784,  where,  in  an  action  by  a  widow,  who  had 
converted  her  husband's  estate  into  money, 
defendant  was  held  entitled  to  set  up  by  way 
of  an  equitable  set-off  a  claim  held  by  him 
against  the  deceased  husband;  the  widow  be- 
ing the  sole  heir  and  practically  insolvent, 
and  no  other  creditor  of  the  deceased  husband 
appearing  in  the  record. 

Maryland. — Dubreuil  V.  Gaither,  98  Md. 
541,  56  Atl.  965. 

Minnesota. —  Gallagher  v.  Germania  Brew- 
ing Co.,  53  Minn.  214,  54  N.  W.  115,  hold- 
ing, however,  that  the  demands  of  stock- 
holders individually  cannot  be  interposed  as 
equitable  set-off's  to  a  demand  against  the 
corporation,  even  though  plaintiff  is  insol- 
vent, as  such  a  proceeding  would  entirely 
disregard  the  entire  legal  fiction  of  the  entity 
of  a  corporation. 

North  Carolina. —  March  v.  Thomas,  63 
N.  C.  87;  Benzein  v.  Robinett,  17  N.  C.  67. 

South  Carolina. — ■  Falconer  v.  Powe,  Bailey 
Eq.  156. 

Texas. —  Hamilton  v.  Van  Hook,  26  Tex. 
302;  Hanchett  v.  Gray,  7  Tex.  549. 

United  States. —  Scott  v.  Armstrong,  146 
U.  S.  499,  13  S.  Ct.  14S,  36  L.  ed.  1059. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §  81. 

Where  the  estate  of  a  cestui  que  trust  was 
insolvent,  the  trustee's  estate  in  an  action 
for  an  accounting,  in  the  absence  of  fraud, 
was  entitled  to  set  off  in  equity  certain 
claims  held  by  the  trustee  individually 
against  the  cestui  que  trust.  Smith  r. 
Perry,  197  Mo.  438,  95  S.  W.  337. 

Insolvency  as  a  ground  of  equitable  set-off 
generally  see  supra,  I,  F,  4,  b. 

8.  Carter  v.  Compton,  79  Ind.  37;  Brewer 
V.  Norcross,  17  N.  J.  Eq.  219;  Vulliamy  v. 
Noble.  3  :Moriv.  503,  17  Rev.  Rop.  143,*  36 
Eng.  Reprint  228. 

9.  See  infra,  VI,  K,  7. 

10.  Connecticut. — Palmer  v.  Green.  6  Conn. 
14. 
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wherever  it  is  necessary  to  effect  a  clear  equity,  or  to  prevent  irremediable  injus- 
tice, the  set-off  of  joint  and  separate  debts  will  be  allowed,"  and,  upon  proof  of 
insolvency,  a  joint  debt  may  be  set  off  against  a  several  debt,^^  and  conversely .^^ 
But  the  insolvency  must  be  clearly  shown/*  and  the  rule  that  equity  will  allow 
a  joint  claim  to  be  set  off  against  a  separate  claim  is  not  absolute,  but  is  allowed 
only  for  the  purpose  of  securing  equity,  and  will  not  be  allowed  when  the  allow- 
ance would  work  injustice,^^  and  thus  debts  nominally  due  between  the  sam© 


Georgia. —  Ingram  v.  Jordan,  55  Ga.  356. 

/Z^wots.— Phelps  V.  Reeder,  39  111.  172; 
Morris  v.  Calumet,  etc..  Canal,  etc.,  Co.,  91 
111.  App.  437. 

Indiana. —  Elder      Lasswell,  2  Blackf.  349. 

Maryland. — Tyrrell  v.  Tyrrell,  54  Md.  167; 
Hall  V.  Creswell,  12  Gill  &  J.  36;  Robert- 
son V.  Parks,  3  Md.  Ch.  65,  holding  that 
in  equity  a  joint  claim  against  a  party 
and  a  third  person  cannot  be  set  olf  against 
a  debt  due  to  said  party, 

Michigan. — ^  Wolff  v.  Jasspon,  126  Mich. 
11,  85  N.  W.  260. 

Minnesota: — Birdsall  v.  Fischer,  17  Minn. 
100. 

New  Hampshire. —  Brown  v.  Warren,  43 
X.  H.  430. 

New  Jersey. —  Brewer  v.  Norcross,  17  N.  J. 
Eq.  219. 

New  York. —  Spofford  v.  Rowan,  6  N.  Y. 
St.  250  [affirming  3  N.  Y.  St.  272,  and 
affirmed  in  124  N.  Y.  108,  26  N.  E.  350]  ; 
Dale  V.  Cooke,  4  Johns.  Ch.  11. 

07740. —  Cincinnati  Second  Nat.  Bank  v. 
Hemingray,  34  Ohio  St.  381;  Miller  v. 
Florer,  19  Ohio  St.  356;  Cincinnati  Second 
Kat.  Bank  v.  Hemingray,  1  Cine.  Super.  Ct. 
435  [affirmed  in  31  Ohio  St.  168]. 

United  States. —  Jackson  v.  Robinson,  13 
Fed.  Cas.  No.  7,144,  3  Mason  138. 

England. —  Bowyear  v.  Pawson,  6  Q.  B.  D. 
540,  50  L.  J.  Q.  B.  495,  29  Wklv.  Rep. 
^64. 

See  43  Cent.  Dig.  tit.  "'Set-Off  and  Coun- 
ter-Claim,"  §  90. 

11.  Carter  v.  Compton,  79  Ind.  37;  Brewer 
V.  Norcross,  17  N.  J.  Eq.  219;  Halliburton 
V.  Clapp,  1  N.  Y.  App.  Div.  71,  36  N.  Y. 
Suppl.  1041  [affirmed  in  149  N.  Y.  183,  43 
N.  E.  558]  ;  Smith  v.  Myler,  22  Pa.  St.  36, 
holding  that  set-off,,  beyond  the  letter  of  the 
statutes,  is  an  equitable  defense,  and  equity 
regards  the  substance  of  things  rather  than 
their  forms ;  and  although  a  note  is  owned 
jointly  by  two  persons,  and  can  be  sued  only 
in  a  joint  action,  yet  one  owner  may,  by  con- 
sent of  the  other,  set  off  his  portion  of  the 
note  in  an  action  brought  against  him.  See 
Morris  v.  Calumet,  etc.,  Canal,  etc.,  Co.,  91 
HI.  App.  437. 

In  an  action  for  partition  a  judgment  lien 
in  favor  of  one  coowner  on  the  interest  of 
the  other  is  properly  offset  against  an  equi- 
table lien  in  favor  of  the  judgment  debtor 
on  the  interest  of  the  judgment  creditor  in 
the  joint  estate.  Oliver  v.  Lansing,  57  Nebr. 
352,  77  N.  W.  802. 

12.  Illinois.— Vhelips  v.  Reeder,  39  111.  172, 
holding  that  upon  proof  of  insolvency  of 
one  joint  debtor  a  joint  judgment  against 
two  persons  can  be  set  off  against  a  debt 
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due  from  a  judgment  creditor  to  the  other 
judgment  debtor  individually. 

Maryland. —  Dubreuil  v.  Gaither,  98  Md, 
541,  56  Atl.  965. 

New  Hampshire. —  Hutcliins  V.  Riddle,  12; 
N.  H.  464,  holding  that  where  defendant 
pleaded  by  way  of  set-off  a  joint  note  pay- 
able to  himself,  signed  by  plaintiff  and  a 
third  person,  and  it  was  disallowed  because 
not  signed  by  plaintiff  alone,  the  court  might, 
in  its  discretion,  because  of  the  insolvency 
of  the  makers  of  the  note,  stay  the  entry  of 
judgment  in  the  action  against  defendant 
to  enable  him  to  obtain  a  judgment  on  his 
note  against  the  makers,  for  the  purpose 
of  making  such  judgment  a  set-off. 

Ohio. —  Baker  v.  Kinsey,  41  Ohio  St.  405 
(holding  that  a  past-due  joint  note,  the  mak- 
ers of  which  are  insolvent,  may  be  set  off 
by  the  holder  against  his  own  note  held  by 
one  of  such  makers)  ;  Cincinnati  Second  Nat. 
Bank  v.  Hemingray,  1  Cine.  Super.  Ct.  435 
[affirmed  in  31  Ohio  St.  168]  (holding  that 
where  parties  had  treated  a  joint  claim  as 
the  individual  property  of  the  party  seek- 
ing to  have  a  separate  claim  set  off  to  the 
extent  of  the  interest  of  the  partner  in  the 
joint  claim,  and  the  separate  party  having 
become  insolvent,  there  was  a  natural  equity 
in  such  set-off ;  and  it  was  therefore  allowed). 

Texas. —  Hamilton  v.  Van  Hook,  26  Tex. 
302;  Henderson  v.  Gilliam,  12  Tex.  71;  Han- 
chett  V.  Gray,  7  Tex.  549. 

United  States. —  In  re  Carrier,  39  Fed.  193, 
holding  that  where  one  of  two  joint  debtors 
becomes  bankrupt,  the  creditor  may  set  off" 
the  debt  against  his  separate  indebtedness 
to  the  bankrupt. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §  90. 

13.  Pond  V.  Smith,  4  Conn.  297  (holding 
that  where  A  had  a  separate  demand  against. 
B,  who  was  insolvent,  and  B  had  a  demand 
against  A  and  C  jointly,  chancery  might 
apply  the  former  demand  in  satisfaction  of 
the  latter)  ;  Wolff  V.  Jasspon,  126  Mich.  11, 
85  N.  W.  260. 

14.  Howard  v.  Shores,  20  Cal.  277  (hold- 
ing that  where  defendant,  seeking  to  set  off 
a  debt  due  to  him  from  plaintiff  and  his 
brother  jointly  against  his  own  separate  debt, 
to  plaintiff,  alleged  that  plaintiff  and  his 
brother  were  largely  indebted,  and  their 
property  heavily  encumbered  by  judgments, 
mortgages,  and  attachments,  these  facts  were; 
not  sufficient  to  justify  an  allowance  of  the 
set-off  on  equitable  grounds)  ;  Phelps  V, 
Reeder,  39  111.  172. 

15.  Birdsall  v.  Fiseher,  17  Minn.  100;, 
Williams  v.  Pultze,  5  Ohio  Dee.  (Reprint) 
503,  6  Am.  L.  Rec.  337;  Stewart  v.  Coulter^, 
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persons  cannot  be  set  off  in  equity,  if,  by  assignment  or  otherwise,  the  real  interest 
is  different.^® 

7.  Joint  and  Separate  Claims  and  Liabilities  —  a.  In  General.  As  a  broad 
general  rule  a  joint  debt  cannot  be  set  off  against  a  separate  debt,^'  nor  counter- 
claimed,^*  nor  can  a  separate  debt  be  set  off  against  a  joint  debt,^^  nor  counter- 


12  Serg.  &  K.  (Pa.)  252,  14  Am.  Dec.  680. 
See  Ingram  i\  Jordan,  55  Ga.  356  (holding 
that  when  a  note  which  is  the  property  of 
two  jointly  is  payable  to  one  only,  or  to 
bearer,  and  is  in  suit  in  the  name  of  the 
payee,  neither  a  tort  nor  a  contract  by  the 
other  joint  owner  alone  is  a  subject-matter 
of  set-off  to  the  action,  without  some  special 
equitable  circumstance ;  and  the  mere  fact 
that  plaintiff  in  the  action  is  a  citizen  of 
another  state  is  not  such  a  circumstance)  ; 
Newton  v.  Lee,  139  N.  Y.  332,  34  N.  E. 
905. 

16.  Cotton  V.  Evans,  21  N.  C.  284. 

17.  Arizona. —  Ives  v.  Sanguinetti,  (1906) 
85  Pac.  480. 

California. —  Corwin  f.  Ward,  35  Cal.  195, 
95  Am.  Dec.  93. 

Colorado. — Woolman  v.  Capital  Nat.  Bank, 
2  Colo.  App.  454,  31  Pac.  235. 

Connecticut. —  Palmer  v.  Green,  6  Conn. 
14. 

Delaware. —  Wingate  v.  Parsons,  4  Del.  Ch. 
117. 

nZmois.— Walker  v.  Chovin,  16  111.  489; 
Ryan  v.  Barger,  16  111.  28;  Hilliard  V. 
Walker,  11  111.  644;  Burgwin  v.  Babcock,  11 
111.  28. 

Indiana. —  Blankenship  v.  Rogers,  10  Ind. 
333. 

Kentucky. —  Bibb  v.  Saunders,  2  Bibb  86. 

Maine.— Adams  v.  W^are,  33  Me.  228, 
holding  that  in  a  suit  by  an  administrator 
defendant  cannot  set  oft'  a  demand  against 
the  intestate  and  three  other  persons  still 
living. 

Maryland.— TyrreW  v.  Tyrrell,  54  Md.  167 ; 
Wilson  V.  Keedy,  8  Gill  195;  Milburn  v. 
Guyther,  8  Gill  *92,  50  Am.  Dec.  681. 

Missouri. —  Finnev  v.  Turner,  10  Mo.  207; 
Miller  v.  Crigler,  83  Mo.  App.  395. 

NeiD  Hampshire. —  Brown  v.  Warren,  43 
N.  H.  430. 

New  York. —  Halliburton  v.  Clapp,  1  N.  Y. 
App.  Div.  71,  36  N.  Y.  Suppl.  1041  [affirmed 
in  149  N.  Y.  183,  43  N".  E.  558]  ;  Coursen 
V.  Hamlin,  2  Duer  513;  Campbell  v.  Genet, 
2  Hilt.  290 ;  Schenck  v.  Wilson,  2  Hilt.  92. 

0/ito.— Miller  v.  Florer,  19  Ohio  St.  356. 

South  Carolina. —  Kenedy  v.  Cunningham, 
Cheves  50. 

Tennessee. —  Turberville  V.  Broach,  5 
Coldw.  270;  Robertson  v.  Talbot,  2  Yerg. 
258;  Blanks  v.  Smith,  Peck  186. 

Texas. — 'Henderson  v.  Gilliam,  12  Tex.  71; 
Allbright  v.  Aldrich,  2  Tex.  166. 

Virginia. —  Porter  v.  Nekervis,  4  Band. 
359. 

West  ytV(7!:ma.— Elliott  v.  Bell,  37  W.  Va. 
834,  17  S.  E.  399. 

United  States. — Howe  v.  Sheppard,  12  Fed. 
Cas.  No.  6,773,  2  Sumn.  409;  Vose  v.  Phil- 
brook,  28  Fed.  Cas.  No.  17.010,  3  Story  335. 

England. —  Addis  v.  Knight,  2  Meriv.  117, 


35  Eng.  Reprint  885;  Ex  p.  Twogood,  II 
Ves.  Jr.  517,  32  Eng.  Reprint  1189. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §  82. 

A  debt  due  by  two  joint  debtors  to  two 
joint  creditors  cannot  be  set  off  as  against 
a  debt  due  by  one  of  the  joint  creditors  to 
one  of  the  joint  debtors.  Langley  v.  Brent,. 
14  Fed.  Cas.  No.  8,066,  3  Cranch  C.  C.  365. 

18.  Arizona. —  Ives  v.  Sanguinetti,  (1906) 
85  Pac.  480. 

California. —  Howard  v.  Shores,  20  CaL. 
277;  Duff  v.  Hobbs,  19  Cal.  646. 

New  York. —  Matter  of  Miller,  23  Misc. 
511,  52  N.  Y.  Suppl.  1023,  disallowing  in  ani 
action  by  a  wife  a  joint  demand  against  the 
husband  and  wife. 

South  Carolina. —  Copeland  v.  Young,  21 
S.  C.  275. 

United    States. —  Ecorse    Transp.  Co. 
Earhart,  96  Fed.  925,  decided  under  a  Minne- 
sota statute. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §  82  et  seq. 

19.  Colorado. —  Thatcher  v.  Rockwell,  4 
Colo.  375  [affirmed  in  105  U.  S.  467,  26  L.  ed. 
949] ;  Woolman  v.  Capital  Nat.  Bank,  2  Colo. 
App.  454,  31  Pac.  235. 

ConnecHcut  —  Palmer  v.  Green,  6  Conn.  14. 

Georgia. —  Ingram  v.  Jordan,  55  Ga.  356'. 
(holding  that  in  an  action  by  a  father  on  a. 
note  jointly  owned  by  him  and  his  son,  de- 
fendant cannot  plead  by  way  of  set-off  dam- 
ages to  his  property  caused  by  a  contagious- 
disease  communicated  by  reason  of  the  son's 
conduct,  to  his  property  from  property  be- 
longing jointly  to  the  father  and  son;  it  not 
appearing  that  the  son  was  a  partner  with 
his  father  or  his  agent)  ;  Buckhannan  v. 
Gamble,  Ga.  Dec.  156. 

Illinois. —  Heckenkemper  V.  Dingwehrs,  32 
111.  538;  Walker  v.  Chovin,  16  111.  489;  Ryan 
V.  Barger,  16  111.  28;  Burgwin  v.  Babcock,  11 
111.  28. 

Indiana. —  Ringgenberg  v.  Hartman,  124 
Ind.  186,  24  N.  E.  987  (holding  that  a  note 
executed  by  one  of  two  obligees  in  a  replevin 
bond  cannot  be  set  off  in  an  action  on  the 
replevin  bond,  although  the  other  obligee  had 
no  interest  in  the  property  involved  in  the 
suit  in  which  the  bond  was  given)  ;  Jennings 
17.  Shrivcr,  5  Blackf.  37. 

Kentucky. —  Bibb  v.  Saunders,  2  Bibb  86; 
Lebanon  Steam  Laundrv  Dyckman,  57 
S.  W.  227,  22  Ky.  L.  Rep.  348. 

Louisiana. —  Thomas  r.  Elkins,  4  Mart. 
376;  Smith  v.  Duncan,  1  Mart.  24. 

Maryland. — ^Melvin  v.  Aldrige,  81  Md.  650, 
32  Ati.  389  (holding  that  in  an  action  for 
an  accounting  between  o^^^lers  of  property 
and  their  agents  for  its  sale,  a  personal  in- 
debtedness of  one  of  the  owners  to  one  of 
the  agents  cannot  be  considered)  ;  Tyrrell  v, 
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claimed .^^^  nor  pleaded  in  reconvention;  but  where  plaintiff  sues  several  defend- 
ants for  breach  of  a  joint  contract  and  some  of  them  denying  a  joint  liability  aver 
a  several  hability  as  to  themselves  these  may  set  up  a  counter-claim,  and  if  their 
a, verment  of  several  liabihty  is  sustained  the  counter-claim  will  be  allowed ;  and 
where  defendant  shows  that  one  of  several  plaintiffs  is  the  sole  party  in  interest, 
■he  may  avail  himself  of  a  set-off  against  that  plaintiff,  if  he  might  have  done  so 
had  the  action  been  brought  by  such  plaintiff  alone.^^  A  debt  due  by  plaintiff  to  only 
part  of  joint  defendants  cannot  be  set  off  against  the  joint  debt  due  to  plaintiff, 


Tyrrell,  54  Md.  167;  Wilson  v.  Keedy,  8  Gill 
195;  Milburn  i\  Guyther,  8  Gill  92,  50  Am. 
Dec.  681. 

Massachusetts. —  Brooks  v.  Stackpole,  168 
Mass.  537,  47  N.  E.  419. 

Michigan. —  Wolff  v.  Jasspon,  126  Mich.  11, 
85  N.  W.  260;  Keystone  Mfg.  Co.  v.  Forsyth, 
115  Mich.  51,  72  N.  W.  1109,  holding  that  a 
partial  payment  made  by  a  purchaser  of 
goods  is  not  a  set-off  on  suit  brought  on  a 
joint  note  given  for  the  balance  within  the 
meaning  of  2  Howell  Annot.  St.  §  6884,  subd. 
6,  which  provides  that  if  there  be  several 
defendants  the  demand  set  off  must  be  due 
to  them  jointly. 

Mississippi.— 'M.oodj  v.  Willis,  41  Miss. 
;347 ;  Bullard  v.  Dorsey,  7  Sm.  &  M.  9. 

New  Hampshi/re. —  Brown  v.  Warren,  43 
N.  H.  430;  Woods  v.  Carlisle,  6  N.  H.  27. 

New  Jersey. —  Williamson  v.  Fox,  30  N.  J. 
Eq.  488. 

New  York. —  Perry  v.  Chester,  12  Abb.  Pr. 
N.  S.  131  [affirmed  in  36  N.  Y.  Super.  Ct 
'228];  Warner  v.  Barker,  3  Wend.  400. 

South  Carolina  —  Kenedy  r.  Cunningham, 
Cheves  50. 

Tennessee. —  Turbeville  v.  Broach,  5  Coldw. 
:270;  Robertson  v.  Talbot,  2  Yerg.  258; 
Blanks  V.  Smith,  Peck  186. 

Texas. —  Henderson  v.  Gilliam,  12  Tex.  71; 
Allbright  v.  Aldrich,  2  Tex.  166. 

Virginia. —  Christian  v.  Miller,  3  Leigh  78, 
:23  Am.  Dec.  251;  Porter  v.  Nikervis,  4  Rand. 
359. 

West  Virginia.—  Elliott  v.  Bell,  37  W.  Va. 
834,  17  S.  W.  399;  Choen  v.  Guthrie,  15 
W.  Va.  100. 

United  States.— Young  v.  Black,  11  U.  S. 
565,  3  L.  ed.  440;  Howe  v.  Sheppard,  12  Fed. 
Cas.  No.  6,773,  2  Sumn.  409;  Vose  v.  Phil- 
brook,  28  Fed.  Cas.  No.  17,010,  3  Story  335. 

England. —  Jones  V.  Fleeming,  7  B.  &  C. 
217,  6  L.  J.  K.  B.  0.  S.  113,  14  E.  C.  L.  103; 
Ex  p.  Twogood,  11  Ves.  Jr.  517,  32  Eng.  Re- 
print 1189. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  82  et  seq. 

20.  Hopkins  v.  Lane,  4  Thomps.  &  C.  311; 
National  State  Bank  v.  Boylan,  2  Abb.  N. 
Cas.  (N.  Y.)  216. 

21.  Senter  v.  Whi taker,  66  Tex.  624,  2 
S.  W.  89. 

22.  Clegg  V.  Cramer,  32  Hun  (N.  Y.)  162, 
66  How.  Pr.  411  \affirming  60  How.  Pr.  498]. 

23.  Cowles  V.  Cowles,  9  How.  Pr.  (N.  Y.) 
361. 

24.  Colorado. —  Thatcher  v.  Rockwell,  4 
'Colo.  375  [affirmed  in  105  U.  S.  487,  26  L.  ed. 
:949]. 

[VI,      7,  a] 


Illinois. —  Hinckley  v.  West,  9  111.  136; 
Ben&ley  v.  Brockway,  27  111.  App.  410. 

Indiana. —  New  Castle  First  Nat.  Bank  v. 
Morgen,  99  Ind.  160;  Lynn  V.  Crim,  96  Ind. 
89;  Gregory  v.  Gregory,  89  Ind.  345;  Men- 
augh  V.  Chandler,  89  Ind.  94;  Harris  v. 
Rivers,  53  Ind.  216;  Gordon  v.  Swift,  46  Ind. 
208  (holding  that  two  of  three  defendants 
cannot  plead  a  set-ofiF)  ;  Dodge  v.  Dunham, 
41  Ind.  186;  Griffin  v.  Cox,  30  Ind.  242; 
Booe  V.  Watson,  13  Ind,  387. 

Kentucky. —  Stone  v.  McConnell,  1  Duv.  54, 
holding  that  in  an  action  against  several 
defendants  upon  a  joint  obligation,  one  of 
defendants  could  not  set  off  a  note  of  plain- 
tiff held  by  one  of  his  co-defendants. 

Maine. — Banks  V.  Pike,  15  Me.  268. 

Massachusetts. —  Warren  v.  Wells,  1  Mete. 
80;  Fuller  v.  Wright,  18  Pick.  403;  Walker 
V.  Leighton,  11  Mass.  140. 

Michigan. —  Bobbins  v.  Brooks,  42  Mich. 
62,  3  N.  W.  256;  Van  Middlesworth  v.  Van 
Middlesworth,  32  Mich.  183. 

Minnesota. —  Balch  v.  Wilson,  25  Minn. 
29'9,  33  Am.  Rep.  467  (holding  that  in  an  ac- 
tion by  the  receiver  of  a  bank  on  a  note  due 
the  bank  from  two  jointly  at  the  time  of  ap- 
pointment, promissory  notes  made  by  the 
bank  and  others,  not  due  at  the  time  of  the 
appointment  and  owned  at  that  time  by  one 
of  defendants  only,  and  originating  in  a  dif- 
ferent transaction,  cannot  be  set  off  against 
the  claim  of  the  receiver  on  the  joint  note)  ; 
Cooper  V.  Brewster,  1  Minn.  94. 

liississippi. —  Paine  v.  Lewis,  64  Miss.  96, 
8  So.  207;  Bullard  v.  Dorsey,  7  Sm.  &  M.  9. 

New  Hampshire. —  Ross  v.  Knight,  4  N.  H. 
236. 

Neio  York. —  Coffm  v.  McLean,  80  N.  Y. 
560;  Peabody  v.  Beach,  6  Duer  53,  3  Abb.  Pr. 
353;  Mott  v.  Burnett,  2  E.  D.  Smith  50; 
Rosenzweig  v.  McCaffrey,  27  Misc.  808,  57 
N.  Y.  Suppl.  219  [affirmed  in  28  Misc.  485, 
59  N.  Y.  Suppl.  863];  Warner  v.  Barker,  3 
Wend.  400 ;  Murray  v.  Toland,  3  Johns.  Ch. 
569;  Davis  r.  American  L.  Ins.,  etc.,  Co.,  4 
Edw.  308  [affirmed  in  3  Ch.  Sent.  99]. 

North  Carolina. —  Utley  v.  Foy,  70  N.  C. 
303;  Walton  v.  McKesson,  64  N.  C.  154; 
Jones  V.  Gilreath,  28  N.  C.  338;  State  Bank 
V.  Armstrong,  15  N.  C.  519. 

Ohio. —  McGee  v.  Cleveland  Organ  Co.,  4 
Ohio  Dec.  (Reprint)  481,  2  Clev.  L.  Rep.  219. 

Oklahoma. — ^Murphy  v.  Col  ton,  4  Okla.  181, 
44  Pac.  208. 

Vermont. —  Johnson  v.  Kelley,  67  Vt.  386, 
31  Atl.  849;  Bragg  v.  Fletcher,  20  Vt.  351. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  85. 
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nor  counter-claimed,^^  unless  there  is  proof  of  insolvency  to  bring  it  within 
the  equitable  jurisdiction,^^  or  unless  there  is  an  agreement  that  it  shall  operate 
as  a  set-off; but  if  a  claim  offered  as  a  set-off  belonged  to  all  the  defend- 
ants jointly  at  the  commencement  of  the  suit,  it  is  no  objection  that  one  of  the^ 
defendants  has  derived  his  title  by  assignment  from  a  co-defendant,^^  and  where- 
one  of  two  joint  debtors  is  deceased  and  the  right  of  action  is  against  the  survivor, 
the  debt  may  be  set-off  against  the  survivor  in  an  action  by  him  alone  and  it 
has  been  held  that  one  joint  debtor  may  avail  himself  of  a  counter-claim  in  favor 
of  both  defendants  to  defeat  plaintiff's  recovery  on  a  joint  liability,  although  he 
answers  separately,^^  or  is  sued  separately.^^  Under  some  statutes,  however, 
it  is  held  that  one  of  several  joint  debtors  is  entitled  to  set  off  a  debt  due  to  him 
alone  from  the  common  creditor,^^  and  in  recoupment  it  has  been  held  that  a 
demand  due  one  defendant  may  be  recouped  against  a  joint  demand  and  in 
an  action  on  a  joint  contract  the  individual  debt  of  one  joint  contractor  may  be 
pleaded  in  compensation  of  his  share  in  the  joint  contract.^* 

b.  Illustrations.  In  accordance  with  the  rules  above  stated  a  separate 
demand  against  one  of  plaintiffs  cannot  be  set  off  against  a  joint  demand  due 


25.  Roberts  v.  Donovan,  70  Cal.  108,  9 
Pac.  180,  11  Pac.  599;  Collier  v.  Ervin,  3 
Mont.  142;  Kemp  i;.  MeCormick,  1  Mont. 
420;  Davis  v.  Notware,  13  Nev.  421;  Rosenz- 
weig  V.  McCaffrey,  27  Misc.  (N,  Y.)  808,  57 
N.  Y.  Suppl.  219  [affirmed  in  28  Misc.  485, 
59  N.  Y.  Suppl.  863]  ;  Carey  V.  Baldwin,  61 
N.  Y.  Suppl.  581  (holding  that  two  of  three 
defendants  sued  jointly  cannot  set  up  a  coun- 
ter-claim in  favor  of  themselves). 

In  an  action  by  an  assignee  of  a  contract 
against  two  defendants  one  cannot  set  up  a 
counter-claim  consisting  of  an  individual 
claim  bv  him  against  the  assignor.  Mc- 
Donald V.  Poole,  113  Cal.  437,  45  Pac.  702. 

26.  Phelps  V.  Reeder,  39  111.  172;  Collier 
r.  Ervin,  3  Mont.  142;  Kemp  v.  MeCormick, 
1  Mont.  420.    And  see  supra,  VI,  K,  6. 

Discharge  in  bankruptcy  of  one  of  two 
joint  judgment  debtors  changes  the  debt  in 
equity  into  a  several  one  against  the  other, 
so  that  an  assignee  may  make  it  a  set-off 
against  a  judgment  held  by  the  other  against 
him.    Cosgrove  v.  Cosby,  86  Ind.  511. 

27.  Heckenkemper  v.  Dingwehrs,  32  III. 
538;  Walker  v.  Chovin,  16  111.  489;  Davis  v. 
Notware,  13  Nev.  421;  Henderson  v.  Gilliam, 
12  Tex.  71. 

28.  Bell  V.  Davis,  8  Barb.  (N.  Y.)  210. 
But  if  only  one  of  several  joint  contractors 

assigns  his  interest  and  the  other  refuses  to 
join  with  the  assignee  in  enforcing  his  claim 
and  is  therefore  made  a  party  .defendant  the 
debtor's  liability  is  not  changed  into  a  sepa- 
rate one  against  which  a  debt  owing  hy  one 
of  the  joint  claimants  may  offset.  Rosenz- 
weig  v.  McCafirey,  27  Misc.  (N.  Y.)  808,  57 
N.  Y.  Suppl.  219  lafflrmed  in  28  Misc.  485, 
59  N.  Y.  Suppl.  863]. 

29.  Wells  V.  Teall,  5  Blackf.  (Ind.)  306; 
McCarthy  v.  Sleight,  114  Mich.  182,  72  N.  W. 
1(55. 

When  one  joint  maker  of  a  promissory 
note  is  the  administrator  of  his  co-maker, 

he  may  in  a  suit  against  him  set  off  against 
the  payee  any  debt  which  the  payee  owes  to 
the  deceased  co-maker,  the  concurrence  of  the 


deceased  co-maker  being  presumed.  Mitchell 
V.  Burt,  9  Ala.  226. 

30.  Tilden  v.  Washburn,  6  N.  Y.  SuppL 
556. 

31.  Yorke  Mfg.  Co.  v.  Rothwell,  119  Fed.. 
144,  56  C.  C.  A.  52,  decided  under  an  Ohio 
statute.  But  see  Lamoille  County  Nat.  Bank 
V.  Hunt,  72  Vt.  357,  47  Atl.  1078,  holding; 
that  in  an  action  against  one  of  two  joint 
principals  on  a  note  defendant  cannot  avail 
himself  by  way  of  counter-claim  of  plaintiff's, 
waste  of  collaterals  given  by  the  other  prin- 
cipal, as  plaintiff's  liability  for  such  waste-, 
would  be  to  defendant  jointly  with  his  co- 
maker. 

32.  Alabama. —  Mobile  Bank  v.  Poelnitz,. 
61  Ala.  147;  Riley  v.  Stallworth,  56  Ala.. 
481 ;  Huddleston  v.  Askey,  56  Ala.  218 ;  Jones  v.. 
Jones,  12  Ala.  244;  Carson  v.  Barnes,  1  Ala.. 
93;  Pitcher  v.  Patrick,  Minor  321,  12  Am.. 
Dec.  54. 

Arkansas. —  Leach  v.  Lambeth,  14  Ark.  668 
[overruling  Trammell  t\  Harrell,  4  Ark.  602]. 
But  see  Sillivant  v.  Reardon,  5  Ark.  140. 

Kentucky. —  Powell  v.  Hogue,  8  B.  Mon. 
443. 

Missouri. —  Kent  v.  Rogers,  24  Mo.  306; 
Austin  V.  Eeland,  8  Mo.  309.  But  see  Einney 
V.  Turner,  10  Mo.  207. 

Pennsylvania. —  Miller  v.  Kreiter,  76  Pa.. 
St.  78;  Gable  v.  Perry,  13  Pa.  St.  181;  Ar- 
cher V.  Dunn,  2  Watts  &  S.  327;  Steward  v. 
Coulter,  12  Serg.  &  R.  252,  14  Am.  Dec.  680; 
Childerston  v.  Hammon,  9  Serg.  &  R.  68; 
Pasek  V.  Vockroth,  3  Pa.  Dist.  150,  13  Pa. 
Co.  Ct,  593.  But  see  Henderson  v.  Lewis,  9' 
Serg.  &  R.  379,  11  Am.  Dec.  733. 

Tcrmont. —  Ashley  v.  W'illard,  2  Tyler  391. 

England. —  Manchester,  etc.,  R.  Co.  v. 
Brooks,  2  Ex.  D.  243,  40  L.  J.  Exch.  244,  30- 
L.  T.  Rep.  N.  S.  103,  25  Wklv.  Rep.  413. 

See  43  Cent.  Dig.  tit.  "  Set-'OfT  and  Counter- 
claim," §  85. 

33.  Waterman  r.  Clark,  76  111.  428. 

34.  Lanjrfitt  r.  Clinton,  etc.,  R.  Co.,  2.. 
Rob.  (La.)  217. 

35.  See  supra,  VI,  K,  7,  a. 
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all  of  plaintiffs,^^  nor  can  defendant  set  off  a  demand  against  less  than  all  of  several 
joint  plaintiffs;  and  a  claim  due  from  plaintiff  and  another  person  jointly  is 
not  a  subject  of  set-off  in  an  action  by  plaintiff  alone,^^  nor  can  such  claim  be 
counter-claimed;^^  and  where  one  of  the  coobhgees  in  a  joint  obligation  assigns 
his  rights  therein  to  the  other,  who  sues  thereon,  defendant  cannot  set  off  a  claim 
against  the  assigning  obUgee  and  another  jointly In  a  suit  by  several  plaintiffs 
for  a  joint  demand  a  debt  due  from  one  of  the  plaintiffs  and  another  person,  not  a 
party  to  the  suit,  jointly,  cannot  be  set  off;  but  such  a  claim  may  be  set  off  by 
agreement  between  the  parties.^^  A  defendant  in  a  suit  against  him  for  a  debt 
cannot  set  off  a  debt  due  to  him  and  another,  the  demands  not  being  mutual,^^  nor 


36.  Arkansas. —  Trammell  v.  Harrell,  4 
Ark.  602. 

Indiana. —  Mitchell  V.  Friedley,  126  Ind. 
545,  20  N".  E.  391;  Johnson  v.  Kent,  9  Ind. 
252.  See  Shotts  v.  Boyd,  77  Ind.  223,  hold- 
ing that  where,  in  an  action  by  two  plaintiffs 
on  a  note  and  to  foreclose  a  mortgage,  de- 
fendant pleaded  in  set-off  a  note  signed  by 
one  of  plaintiffs,  alleging  that  it  was  for  a 
debt  due  by  both,  but  that  the  other  had  not 
signed  his  name,  because  he  could  not  write, 
and  was  incompetent  to  transact  business,  al- 
though he  afterward  acknowledged  the  noTo 
and  promised  to  pay  it,  if  incompetent  to  ex- 
ecute the  note  he  was  incompetent  to  ratify 
it,  and  that  there  was  no  proof  of  the 
mutuality  necessary  for  set-off. 

Michigan. —  Fifield  v.  Edwards,  39  Mich. 
264. 

Pennsylvania. —  Archer  v.  Dunn,  2  Watts  & 
S.  327,  holding  that  in  a  joint  action  by  two 
commercial  houses  to  recover  money  had  and 
received  by  defendant  to  their  use,  defendant 
cannot  set  off  a  debt  due  to  him  from  one  of 
the  houses. 

Vermont. —  Clough  v.  Clough,  55  Vt.  360. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  83. 

A  judgment  against  one  of  two  joint  judg- 
ment plaintiffs  cannot  be  set  off  against  the 
joint  judgment.  Hopkins  v.  Drowne,  21  E.  I. 
80,  41  Atl.  1010. 

37.  Williams  v.  Ocean  Ins.  Co.,  2  Mete. 
(Mass.)  303;  Watson  v.  Hensel,  7  Watts 
(Pa.)  344,  holding  that  in  an  action  for  the 
use  of  three  defendant  cannot  set  off  sepa- 
rate claims  against  each  plaintiff. 

38.  Calif or7iia.—T)\\f£  v.  Hobbs,  19  Cal.  646. 
Connecticut. —  Snvder  v.  Spurr,  33  Conn. 

407;  Atkins  v.  Churchill,  19  Conn.  394,  hold- 
ing that,  in  an  action  of  book  debt  against 
two  defendants,  defendants  cannot  plead  by 
way  of  set-off  a  judgment  recovered  by  one 
of  them  and  his  wife  against  plaintiff  and 
a  third  person,  the  demands  not  being  mutual. 

Illinois. —  Phelps  v.  Reeder,  39  111.  172. 

Indiana. —  Blankenship  v.  Rogers,  10  Ind. 
333;  Reed  v.  Coale,  4  Ind.  283;  McKinney  v. 
Bellows,  3  Blackf.  31,  holding  that  defendant 
cannot  set  off  against  plaintiff's  claim  a 
credit  owing  him  by  plaintiff  and  two  others. 

Louisiana. —  Smith  v.  Duncan,  1  Mart.  24, 
holding  that  in  an  action  against  a  partner- 
ship plaintiff  cannot  set  off  a  debt  due  to  the 
firm  from  plaintiff  and  a  third  person  as 
partners. 
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Maryland. —  Robertson  v.  Parks,  3  Md.  Ch. 
66. 

Massachusetts. —  Bridgham  v,  Tileston,  5 
Allen  371. 

New  York. —  Walsh  v.  Ostrander,  22  Wend. 
178. 

Ohio. —  Dougherty  v.  Cummings,  7  Ohio 
Dec.  (Reprint)  184,  1  Cine.  L.  Bui.  283. 

England. — Vulliamy  v.  Noble,  3  Meriv.  593, 
17  Rev.  Rep.  143,  36  Eng.  Reprint  228. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  84. 

39.  Finkehneier  v.  Bates,  48  N.  Y.  Super. 
Ct.  433  [affirmed  in  92  N.  Y.  172];  In  re 
Miller,  23  Misc.  319,  52  K  Y.  Suppl.  245; 
Richards  v.  Reed,  6  Misc.  (N.  Y.)  217,  26 
N.  Y.  Suppl.  540. 

40.  Carpenter  v.  Fulmer,  118  Wis.  454,  95 
N.  W.  403. 

41.  Bunting  v.  Ricks,  22  N.  C.  130,  32 
Am.  Dec.  699. 

42.  Perkins  v.  Hawkins,  9  Gratt.  (Va.) 
649,  holding  that  in  an  action  on  a  bond,  de- 
fendant may  set  off  a  bond  signed  by  plaintiff 
and  another,  upon  evidence  of  an  under- 
standing between  the  parties  that  it  was  to  be 
so  applied,  and  the  bond,  coupled  with  such 
testimony,  is  admissible  in  evidence  under  a 
plea  of  set-off. 

43.  Indiana. —  Proctor  v.  Cole,  120  Ind. 
102,  22  N.  E.  101;  Parks  v.  Zeek,  53  Ind. 
221;  Richardson  v.  St.  Joseph  Iron  Co.,  5 
Blackf.  146,  33  Am.  Dec.  460. 

Kentucky. —  Bibb  v.  Saunders,  2  Bibb  86; 
Bailey  v.  Penick,  10  Ky.  L.  Rep.  239. 

Massachusetts. —  Dehon  v.  Stetson,  9  Mete. 
341. 

Pennsylvania. —  Gerber  v.  Meredith,  160  Pa. 
St.  102,  28  Atl.  638,  holding  that  defendant 
in  assumpsit  cannot  set  off  a  claim  due  from 
plaintiff'  to  an  unsettled  estate  in  which  de- 
fendant has  an  interest  as  one  of  several 
legatees. 

United  States. —  Central  Ohio  R.  Co.  v. 
Thompson,  5  Fed.  Cas.  No.  2,550,  2  Bond  296, 
holding  that  a  plea  setting  up  a  claim  for 
damages  against  plaintiff  which  shows  that 
the  alleged  damage  was  for  wrongs  to  prop- 
erty in  which  defendant  was  interested  with 
others  is  no  response  to  a  declaration  setting 
out  a  breach  of  defendant's  individual 
promise. 

England.— Middleton  v.  Pollock,  L.  R.  20 
Eq.  515,  44  L.  J.  Ch.  618. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  86. 
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<;an  defendant  avail  himself  of  such  debt  as  a  counter-claim/^  or  cross  complaint ;  *^ 
and  in  an  action  on  a  joint  obUgation  one  of  the  defendants  cannot  set  off  a  claim 
due  him  jointly  with  persons  other  than  the  parties  to  the  joint  obligation  sued 
on/^  and  where  plaintiff  sues  on  a  demand  originally  owed  jointly  by  defendant 
and  another,  but  which  has  become  separate  by  defendant  making  himself  indi- 
vidually hable,  defendant  cannot  set  off  a  claim  due  from  plaintiff  to  defendant 
and  the  other  jointly.*^ 

e.  Joint  and  Several  Debts  and  Demands.  It  is  held  under  a  majority  of  the 
statutes  that  a  defendant,  jointly  and  severally  liable  to  satisfy  plaintiff's  demand, 
may  set  off  a  demand  due  by  plaintiff  to  defendant  separately,^^  and,  conversely, 
a  demand  that  is  joint  and  several  may  be  set  off  against  a  separate  demand; 
and  under  a  statute  providing  that  contracts  which  by  the  common  law  are  joint 
shall  be  joint  and  several,  and  providing  that  judgments  may  be  given  for  or 
against  one  of  the  parties,  plaintiffs  or  defendants,  one  of  such  defendants  may 
set  off  a  claim  held  by  him  individually  against  plaintiff,^^  and  the  same  rule 
*  obtains  under  the  codes  and  statutes  relating  to  counter-claim,  which  generally 
;^dmit  of  a  counter-claim  on  behalf  of  one  or  more  several  defendants,  where  a 


44.  Hook  V.  White,  36  Cal.  299;  Hopkins 
■V.  Lane,  87  N.  Y.  501  (holding  that  where 
three  jointly  bought  a  lot  of  goods,  each  giv- 
ing his  own  note  with  an  indorser  for  his 
share  of  the  purchase-money,  in  an  action 
on  the  note  of  one  a  counter-claim  for  breach 
of  warranty  and  fraud  in  the  sale  could  not 
be  sustained,  since  it  could  not  be  availed 
of  by  a  joint  buyer  alone)  ;  Baldwin  v.  Briggs, 
53  How.  Pr.  (N.  Y.)  80,  51  How.  Pr.  477; 
Pender  v.  Taddei,  [1898]  1  Q.  B.  798,  67 
L.  J.  Q.  B.  703,  78  L.  T.  Rep.  N.  S.  581,  46 
'Wkly.  Rep.  452  (holding  also  that  this  can- 
not be  done  by  making  tlie  other  person  a  de- 
fendant to  the  counter-claim ) .  But  see  Gar- 
vey  V.  Crouch,  35  S.  W.  273,  18  Ky.  L.  Rep. 
84,  holding  that,  while  it  is  a  general  rule 
that  a  demand  existing  in  favor  of  persons 
jointly  cannot  be  pleaded  as  a  counter-claim 
by  one  in  a  suit  against  him  alone,  yet,  in  a 
x!ase  where  such  demand  grew  out  of  a 
transaction  between  plaintiff  and  defendant 
;and  others  jointly,  and  plaintiffs  in  such 
transaction  refused  to  recognize  those  asso- 
ciated with  defendant,  but  kept  the  account 
with  him  alone  and  held  him  responsible  in- 
dividually therefor,  he  may  plead  such  de- 
mand alone  as  a  counter-claim. 

45.  Harrison  v.  McCormick,  69  Cal.  616, 
11  Pac.  456. 

46.  Wells  i\  Mace,  17  Vt.  503. 

47.  iJa?  p.  Ross,  Buck  125. 

48.  Alabama. —  Sledge  v.  Swift,  53  Ala. 
110. 

Colorado. — Canfield  v.  Arnett,  17  Colo.  App. 
426,  68  Pac.  784. 

Georgia. —  Harrison  v.  Henderson,  4  Ga. 
198. 

Kentucky. —  Dunn  v.  West,  5  B.  Mon. 
"376. 

New  York. —  Briggs  v.  Briggs,  20  Barb. 
477;  Perry  v.  Chester,  12  Abb.  Pr.  N.  S. 
131. 

Pennsylvania. —  Purviance  v.  Sutherland, 
Add.  291. 

J^outh  Carolina. —  Mitchell  r.  Gibbes,  2  Bay 
475,  holding  that  in  an  action  against  one 
obligor  on  a  joint  and  several  bond,  a  pay- 


ment made  by  the  coobligor  on  account  of  the 
bond  may  be  pleaded  as  a  set  off. 

See  43  Cenf>.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  80. 

Set-off  of  demands  and  liabilities  of  prin- 
cipal and  sureties  see  Pkincipal  and  Surety, 
32  Cyc.  230. 

49.  Kentucky. —  Otwell  v.  Cook,  9  B.  Mon. 
357,  holding  that  the  maker  of  a  note  may 
set  off  the  joint  and  several  note  of  the  payee 
and  a  third  person  acquired  while  the  payee 
was  owner  of  the  note. 

Maryland. —  Steele  v.  Sellman,  79  Md.  1, 
28  Atl.  811. 

Massachusetts. —  Donelson  v.  Colerain,  4 
Mete.  430,  holding  that  where  the  official 
bond  given  to  a  town  by  a  collector  of  taxes 
and  his  sureties  is  several  as  well  as  joint, 
and  the  collector  brings  an  action  against 
the  town  on  a  demand  which  is  itself  the 
subject  of  set-off,  defendants  may  set  off 
their  claim  on  such  bond  for  money  which 
plaintiff  has  received  on  tax  bills  com- 
mitted to  him  for  collection,  and  which  he 
has  not  accounted  for  or  paid  over. 

Michigan. —  See  Rumnev  v.  Detroit,  etc., 
Cattle  Co.,  129  Mich.  644,"  89  N.  W.  573. 

West  Virginia.— miiott  v.  Bell,  37  W^  Va. 
834,  17  S.  E.  399. 

Enqland. —  Owen  r.  Wilkinson,  5  C.  B.  N.  S. 
526,  5  Jur.  N.  S.  102,  28  L.  J.  C.  P.  3,  94 
E.  C.  L.  526;  Fletcher  v.  Dyche,  2  T.  R.  32, 
1  Rev.  Rep.  414. 

A  judgment  against  plaintiff  and  another 
can  be  pleaded  as  a  set-off  in  an  action  by 
plaintiff  alone,  the  liability  being  several 
as  well  as  joint.  Moody  v.  Willis,  41  Miss. 
347. 

A  joint  and  several  note  may  be  set  off 

against  the  separate  claim  of  either  of  the 
makers.  White  v.  Rogers,  6  Blackf.  (Ind.) 
436;  Dunwidie  r.  Kerley,  6  J.  J.  iNFarsh. 
(Ky.)  501:  Ferguson  r.  Milliken,  42  Mich. 
441,  4  N.  W.  185;  Pate  v.  Grav,  18  Fed.  Cas. 
No.  10,794,  Hempst.  155. 

50.  Scantlin  r.  Allison,  12  Kan.  85:  :\rort- 
land  Holton,  44  ]\Io.  58.  But  see  Trammell 
V.  Harrell,  4  Ark.  602. 

[VI,  K,  7,  e] 
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several  judgments  may  be  had  in  the  action  between  plaintiff  and  any  one  or  more 
of  the  defendants  but  even  under  statutes  allowing  a  counter-claim  in  favor 
of  a  defendant  and  against  a  plaintiff  between  whom  a  several  judgment  might 
be  had  in  the  action,  a  separate  debt  cannot  be  set  up  against  a  joint  claim. 
Under  some  statutes  it  has  been  held  that  a  separate  debt  cannot  be  set  off  against 
a  joint  and  several  liability .^^ 

d.  Discontinuanee  or  Want  of  Service  as  to  Part  of  Defendants.  If  a  dis- 
continuance be  entered  as  to  one  or  more  of  several  defendants,  the  others  may 
plead  in  set-off  a  debt  due  from  plaintiff  to  all  the  original  defendants/*  and  where, 
in  an  action  against  several  defendants,  plaintiff  discontinues  as  to  some  of  them, 
the  remainder  may  set  off  a  claim  existing  in  their  favor  against  plaintiff,  although 
they  could  not  have  done  so  while  the  action  stood  against  all  the  defendants. 
Where  process  is  against  two  on  a  joint  liability,  but  only  one  is  served,  it  has 
been  held  that  he  is  entitled  to  any  set-off  that  would  be  available  for  the  two,^^ 


51.  See  the  codes  and  statutes  of  the  sev- 
eral states.  And  see  McDougald  v.  Hulet, 
132  Cal.  154,  64  Pac.  278;  Branch  State  Bank 
V.  Morris,  13  Iowa  136  (holding  that  where 
an  attachment  bond  is  joint  and  several  both 
as  to  the  obligors  and  obligees,  one  of  the 
several  obligees  may  set  up  damages  sus- 
tained by  reason  of  the  wrongful  suing  out 
of  the  writ  of  attachment,  as  a  counter-claim 
against  one  of  the  several  obligors  in  the 
principal  action)  ;  Coffin  v.  McLean,  80  N.  Y. 
560;  Bathgate  v.  Haskin,  59  N.  Y.  533  (hold- 
ing that  in  a  suit  to  foreclose  a  mortgage 
given  as  security  for  a  joint  bond  executed 
by  the  mortgagor  and  another  as  his  surety 
against  both  obligors,  and  for  judgment 
against  them  for  any  deficiency,  a  debt  aris- 
ing from  a  contract  due  the  mortgagor  from 
plaintiff  may  be  set  up  by  way  of  a  counter- 
claim, since  the  action  is  one  in  which  a  sev- 
eral judgment  mav  be  rendered)  ;  Kinney  v. 
Reid  Ice  Cream  Co.,  57  N.  Y.  App.  Div.  206, 
68  N.  Y.  Suppl.  325;  Cornell  v.  Donovan,  13 
N.  Y.  St.  741;  Plfer  v.  Parker,  10  S.  C.  464; 
Boyd  V.  Beaudin,  54  Wis.  193,  11  N.  W.  521 
(holding  that  as  in  a  suit  on  a  promissory 
note  against  both  maker  and  indorser,  a 
separate  judgment  may  be  rendered  between 
plaintiff  and  each  of  such  defendants,  either 
of  defendants  may  plead  a  counter-claim 
solely  in  his  favor). 

In  an  action  by  several  plaintiffs  on  a  con- 
tract which  itself  divides  the  fund  claimed 
and  makes  a  specific  share  due  to  each,  a 
cause  of  action  existing  in  favor  of  defend- 
ants against  one  of  plaintiffs,  although  it 
could  not  be  set  up  to  bar  the  right  to  an 
accounting,  is  a  proper  counter-claim  against 
the  share  of  the  plaintiff  whom  it  affects. 
Taylor  r.  Root,  4  Abb.  Dec.  (N.  Y.)  382,  4 
Keyes  335. 

In  an  action  on  a  joint  and  several  note 
against  several  defendants,  one  of  them  may 
counter-claim  a  separate  debt  in  his  favor 
against  plaintiff.  Newell  v.  Salmons,  22 
Barb.  (K  Y.)  647;  Parsons  Nash,  8  How. 
Pr.  (N.  Y.)  454. 

Where  the  subject  of  a  counter-claim  is  a 
tort,  it  cannot  be  objected  that  the  tort 
was  committed  by  a  firm  composed  of  plaintiff 
and  others,  not  parties  to  the  suit,  as  the 
persons  committing  the  tort  are  severally  as 
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well  as  jointly  liable  therefor.  Walker  t?. 
Johnson,  28  Minn.  147,  9  N.  W.  632. 

Joint  demands  in  favor  of  two  out  of  a 
number  of  defendants  against  plaintiff  can- 
not be  set  up  by  way  of  counter-claim,  unless, 
the  action  is  such  that  a  joint  judgment  can 
be  rendered  against  such  two  defendants, 
separately  from  the  others.  Bockover  v.  Har- 
ris, 43  N.  Y.  Super.  Ct.  548. 

52.  Birdsall  v.  Fischer,  17  Minn.  100 
Mortimer  v.  Chambers,  63  Hun  (N.  Y.)  335,, 
17  N.  Y.  Suppl.  874,  holding  that  in  an 
action  against  several  devisees  to  charge  a 
decedent's  real  estate  with  debts,  one  of  such 
devisees  cannot  set  up  a  counter-claim  on  an 
implied  oomtract.  And  see  supra,  VI,  K„ 
7,  a. 

53.  Sillivant  v.  Reardon,  5  Ark.  140. 

A  debt  due  to  one  of  the  makers  of  & 
joint  and  several  promissory  note  cannot  be 
set  off  against  the  note,  there  being  no  mutu-^ 
ality  as  to  the  parties.  Lemon  ?;.  Stevenson,, 
36  111.  49;  Jennings  V.  Shriver,  5  Blackf. 
(Ind.)  37;  Barnstable  Sav.  Bank  v.  Snow,, 
128  Mass.  512,  holding  that  in  an  action  by 
a  savings  bank  against  two  persons  on  a 
joint  and  several  note,  defendants  cannot  set 
off  the  amounts  severally  due  them  from  the^ 
bank,  the  prevailing  statute  expressly  pro- 
viding that,  if  there  are  several  defendants,, 
the  demand  set  off  shall  be  due  to  all  of  them 
jointly. 

54.  Sillivant  v.  Reardon,  5  Ark.  140; 
Sellers  v.  Streator,  50  N.  C.  261,  holding 
that  where  one  partner  executed  a  bond  in 
the  name  of  the  firm,  under  seal,  for  a  debt 
due  by  the  firm,  in  an  action  by  the  obligee 
on  such  bond,  a  debt  due  by  the  obligee^  to 
the  firm  is  a  good  set-off,  notwithstanding 
plaintiff  is  allowed  to  enter  a  nolle  prosequi 
as  to  one  of  the  firm,  and  proves  that  only 
the  partner  retained  as  defendant  signed  the 
instrument. 

55.  Bensley  v.  Brockway,  27  111.  App.  410. 

56.  Mott  V.  Mott,  5  Vt.  111.  Contra, 
Carter  v.  Berkshire,  8  Blackf.  (Ind.)  193: 
(holding  that  in  an  action  of  debt  against 
two  jointly  liable,  in  which  only  one  defend- 
ant was  served  with  process,  such  defendant 
cannot  plead  by  way  of  set-off  a  debt  due  to- 
him  from  plaintiff '  alone ;  the  demands  not 
being  mutual)  ;  Williams  v.  Pultze,  5  Ohio 
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and  in  an  action  against  two,  with  non  est  inventus  as  to  one  and  entered  only 
against  the  other,  he  may  set  off  his  separate  demands. 

8.  Partnership  and  Individual  Demands  —  a.  Partnership  Debt  in  Action  by 
Individual  Partner.  In  a  suit  by  a  partner,  a  firm  debt  due  defendant  cannot 
be  pleaded  as  a  set-off, recoupment,^^  counter-claim,^^  or  in  compensation; 
and  the  fact  that  defendant  thought  the  firm  contained  but  one  person  does  not 
give  him  the  right  to  set  off  a  partnership  debt;  but  such  a  set-off  is  allowed 
by  agreement  of  the  parties,  or  when  plaintiff  has  assumed  the  debts  of 
the  firm,^*  in  which  case  the  demand  against  the  firm  may  also  be  counter- 


Dec.  (Reprint)  503,  6  Am.  L.  Rec.  337  (dis- 
approving the  Vermont  doctrine  and  holding 
that  in  an  action  against  a  partnership,  where 
only  one  of  the  firm  is  served,  he  cannot  set 
off  a  claim  by  him  individually  against  plain- 
tiff; the  demands  not  being  mutual). 

57.  Snow  V.  Conant,  8  Vt.  301.  Contra, 
Carter  v.  Berkshire,  8  Blackf.    (Ind.)  193 

(holding  that  in  an  action  of  debt  against 
two  persons  jointly,  in  which  only  one  defend- 
ant was  served  with  process,  defendant  so 
served  cannot  plead  by  way  of  set-off  a  debt 
due  from  plaintiff  to  the  defendant  not  served 
with  process;  the  demands  not  being  mutual); 
Jennings   v.   Shriver,   5   Blackf.    (Ind.)  37 

(holding  that  in  a  suit  on  a  joint  and  sev- 
eral note  against  one  of  the  makers  defendant 
cannot  set  off  a  debt  due  from  plaintiff  to 
the  other  co-maker ) . 

58.  Alabama. —  Bradley  Fertilizer  Co.  v. 
Pollock,  104  Ala.  402,  16  So.  138,  holding 
also  that  one  garnisheed  by  a  judgment  cred- 
itor of  a  member  of  a  firm  cannot  set  off  an 
indebtednsss  of  the  firm  to  the  garnishee 
against  a  debt  due  by  the  garnishee  to  such 
member,  in  the  absence  of  a  previous  agree- 
ment to  that  effect  between  the  firm  member 
and  the  garnishee. 

Arkansas. —  Houston  v.  Brown,  23  Ark.  333. 
Connecticut. —  Francis  v.  Rand,    7  Conn, 
221. 

Delaware. —  Greer  v.  Arlington  Mills  Mfg. 
Co.,  1  Pennew.  581,  43  Atl.  609. 

Georgia. —  West  v,  Kendrick,  46  Ga.  526. 

Illinois. —  Coates  v.  Preston,  105  111.  470; 
Dameier  v.  Bayor,  68  111.  App.  477  [affirmed 
in  167  111.  547,  47  N.  E.  770]. 

Maine. —  Jones  v.  Vinal  Haven  Steamboat 
Co.,  90  Me.  120,  37  Atl.  879. 

Maryland. —  Mitchell  v.  Sellman,  5  Md.  376. 

New  York. —  Sewall  v.  Rodewald,  1  Hall 
388;  Compton  v.  Green,  9  How.  Pr.  228. 

Pennsylvania. —  Jackson  v.  Clymer,  43  Pa. 
St.  79 ;  Milliken  v.  Gardner,  37  Pa.  St.  456 
(holding  that  an  unsettled  claim  against  a 
firm  could  not  be  set  off  in  an  action  by  one 
of  the  partners  for  his  individual  debt,  even 
though  they  arose  out  of  the  same  transac- 
tion) ;  McDowell  v.  Tyson,  14  Serg.  &  R. 
300. 

Tennessee. —  Flint  v.  Tillman,  2  Heisk.  202 ; 
Meek  v.  McCormick,  (Ch.  App.  1897)  42 
S.  W.  458. 

Texas. —  Haley  v.  Cusenbary,  (Civ.  App. 
1895)  30  S.  W.  587;  Hilliafd  v.  Johnson, 
(Civ.  App.  1894)  28  S.  W.  100. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  95. 

But  see  Puller  v.  Roe,  1  Peake  N.  P.  197, 


holding  that  where  one  was  a  partner  in  a 
firm  and  also  carried  on  a  separate  trade 
himself,  and  the  firm  being  indebted  to  him 
remitted  to  him  a  note  given  to  them  by  a 
third  person,  in  an  action  on  the  note  by 
him,  as  indorsee,  against  the  maker  the  latter 
might  set  off  a  demand  which  he  had  against 
the  firm. 

In  Alabama  in  an  action  by  a  partner  de- 
fendant cannot  set  off  a  claim  against  the 
partnership,  unless  the  claim  is  due  by  judg- 
ment, bond,  covenant,  or  promise  in  writing, 
so  as  to  render  the  same  a  several  debt,  under 
Code  §§  2142,  2143.  Ingersoll  v.  Robinson, 
35  Ala.  292;  Duramus  v.  Harrison,  26  Ala. 
326;  Hoyt  v.  Murphy,  18  Ala.  316. 

A  claim  against  an  old  firm  cannot  be  set 
off  against  an  individual  claim  of  a  member 
of  a  new  conditional  firm,  although  such  lat- 
ter claim  has  been  credited  as  a  firm  one,  but 
without  the  consent  of  the  debtor.  Trunick 
V.  Gilchrist,  31  Leg.  Int.  (Pa.)  404. 

59.  Fessenden  v.  Forest  Paper  Co.,  63  Me. 
175. 

60.  Wood  V.  Brush,  72  Cal.  224,  13  Pac. 
627;  Ingols  v.  Plimpton,  10  Colo.  535,  16 
Pac.  155;  Spofford  v.  Rowan,  124  K  Y.  108, 
26  N.  E.  350  [affirming  6  N.  Y.  St.  250 
{affirming  3  N.  Y.  St.  272)];  Freeman  v. 
Lorillard,  61  N.  Y.  612;  Mynderse  v.  Snook, 
1  Lans.  488;  Parker  v.  Turner,  8  N.  Y.  St. 
500;  Byrd  v.  Charles,  3  S.  C.  352.  But  see 
Brown  v.  Fresno  Raisin  Co.,  101  Cal.  222, 
35  Pac.  639,  holding  that  defendant  may 
counter-claim,  for  goods  sold  and  delivered 
to  a  partnership  on  the  individual  credit  of 
plaintiff,  one  of  the  partners. 

61.  Ashley  v.  Sholars,  22  La.  Ann.  442 
[overriding  in  effect,  although  not  expressly, 
Bliss  V.  Patrick,  6  La.  Ann.  546]". 

62.  Dameier  v.  Bayor,  68  111.  App.  477 
[affirmed  in  167  111.  547,  47  N.  E.  770]. 

63.  Ingols  V.  Plimpton,  10  Colo.  535.  16 
Pac.  155;  Mitchell  v.  Sellman,  5  Md.  376; 
Sewall  V.  Rodewald,  1  Hall  (N.  Y.)  388;  Mc- 
Donald V.  Mackenzie,  24  Oreg.  573,  14  Pac. 
866. 

Remedies  as  affected  by  agreement  or  es- 
toppel generally  see  supra,  IV. 

64.  Hoyt  'Murphy,  18  Ala.  316  (hold- 
ing that  where,  upon  the  dissolution  of  a 
partnership,  one  of  the  partners  upon  valu- 
able consideration  agrees  with  the  other  to 
pay  all  liabilities  of  the  firm,  such  agreement 
will  autliorize  a  joint  creditor,  although  no 
a  party  to  the  agreement,  to  treat  his  demand 
as  the  several  debt  of  the  partner  \yho  has 
thus  assumed  its  payment,  and  to  set  it  off  in 

[VI,  K,  8,  a] 


734  [34Cye.]  BECO  VP  KENT,  SET-OFF,  AN I>  QOVNTEB-CLAIM: 


claimed/^  and  in  those  jurisdictions  in  which  partnership  Kabilities  are  joint  and 
several/^  in  a  suit  by  a  partner  a  firm  debt  may  be  set  off.^^  In  a  suit  by  one  of 
two  partners,  in  whose  name  the  particular  business  respecting  which  the  suit  is 
brought  is  uniformly  done,  a  demand  against  the  partnership  may  be  allowed  as  a. 
set-off. 

b.  Debt  of  Individual  Partner  in  Action  by  Partnership.  The  general  rule 
is  that  a  debt  due  from  an  individual  partner,^^  or  from  less  than  all  of  the 


a  suit  brought  by  such  partner  to  recover  a 
debt  due  to  him  individually)  ;  Lehow  v. 
Simonton,  3  Colo.  346  (holding  that  a  de- 
fendant in  assumpsit  may  plead  as  a  set-off 
a  debt  due  to  defendant  from  a  firm  of  which 
plaintiff  had  become  a  member  and  agreed  to 
assume  the  firm  debts  after  the  debt  due  to 
defendant  was  contracted)  ;  Hilliard  v.  John- 
son, (Tex.  Civ.  App.  1894)  28  S.  W.  100. 

65.  Griffin  v.  Hungerford,  19  Misc.  (N.  Y.) 
683,  44  N.  Y.  Suppl.  1054. 

66.  Nature  and  extent  of  partnership  lia- 
bilities see  Pajrtneesiiip,  30  Cyc.  533. 

67.  Allen  v.  Maddox,  40  Iowa  124;  Ruddle 
V.  Horine,  34  Mo.  App.  C16.  See  Sample  v. 
Griffith,  5  Iowa  376. 

Recoupment,  set-off,  and  counter-claim  of 
joint  and  several  debts  and  demands  gen- 
erally see  supra,  VI,  K,  7,  c. 

68.  Piatt  V.  Halen,  23  Wend.  (N.  Y.)  456. 

69.  Alabama. —  Edwards  v.  Parker,  88  Ala. 
356,  6  So.  684  (holding  that  where  money  is 
deposited,  not  with  a  firm,  but  with  one  of 
the  partners  individually,  and  as  a  special 
bailee,  and  is  not  mixed  up  with  the  partner- 
ship funds,  but  kept  separate  in  his  posses- 
sion, it  constitutes  only  a  personal  liability, 
and  cannot  be  set  off,  in  an  action  by  the 
surviving  partner,  on  a  demand  due  the  part- 
nership) ;  Cannon  v.  Lindsey,  85  Ala.  198,  3 
So.  676,  7  Am.  St.  Rep.  88 ;  Clark  v.  Tavlor, 
68  Ala.  453;  Evans  v.  Sims,  37  Ala.  710; 
Ross  V.  Pearson,  21  Ala.  473;  Taylor  v.  Bass, 
5  Ala.  110;  Von  Pheel  v.  Connally,  9  Port. 
452;  Pierce  v.  Hickenburg,  2  Port.  196; 
Pierce  v.  Pass,  1  Port.  232.  See  Tillis  v. 
McKinna,  114  Ala.  311,  21  So.  465,  holding 
that  where  a  mercantile  creditor  entered  into 
partnership  with  one  who  became  a  partner 
in  the  debt,  and  the  debtor  thereafter  pur- 
chased of  the  partnership  on  credit,  in  an 
action  by  the  firm  on  the  entire  account  the 
debtor  could  not  set  off  a  sum  due  from  the 
original  creditor  at  the  time  the  partnership 
was  formed,  except  as  against  the  debt  as  it 
stood  at  that  time. 

Arkansas. —  Collier  v.  Dyer,  27  Ark.  478. 

Colorado. —  Morganthau  v.  King,  15  Colo. 
413,  24  Pac.  1048;  Woolman  v.  Capital  Nat. 
Bank,  2  Colo.  App.  454,  31  Pac.  235. 

Connecticut. —  Meeker  v.  Thompson,  43 
Conn.  77;  Francis  v.  Rand,  7  Conn.  221. 

Georgia. —  Wise  v.  Copley,  36  Ga.  508 
(holding  that  the  holder  of  a  claim  against 
an  individual  member  of  a  firm,  who  pur- 
chases from  such  member  what  he  knows  to 
be  partnership  goods,  cannot,  in  an  action  by 
the  partners  or  their  assignee  for  the  amount 
of  such  goods,  plead  such  claim  either  in  pay- 
ment or  set-off  against  the  partners,  unless 
by  their  assent  the  copartnership  property 
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was  delivered,  in  payment  of  the  individual 
partner's  debt)  ;  Harlow  v.  Rosser,  28  Ga. 
219. 

Illinois. —  Gregg  v.  James,  1  111.  143,  12 
Am.  Dec.  151.  But  see  Dishon  v.  Schorr,  19 
111.  59,  holding  that  an  article  sold  to  one  of 
two  partners,  but  credited  to  the  vendor  oit 
the  partnership  books,  will  be  allowed  to  the 
vendor  by  way  of  a  set  off  against  the  co- 
partnership account. 

Indiana. — Rush  v.  Thompson,  112  Ind.  158,, 
13  N.  E.  665. 

Kansas. —  Werner  v.  Hatton,  54  Kan.  250, 
38  Pac.  279. 

Kentucky. —  Warder  v.  Ivewdigate,  11  B. 
Mon.  174,  52  Am.  Dec.  567.  But  see  Beadles 
V.  Carman,  5  Ky.  L.  Rep.  936. 

Louisiana. —  Ward  v.  Brandt,  11  Mart.  331^ 
13  Am.  Dee.  352;  Thomas  v.  Elkins,  4  Mart.. 
376. 

Maine. —  Jones  v.  Vinal  Haven  Steamboat 
Co.,  90  Me.  120,  37  Atl.  879. 

Maryland. —  Howard  f .  Warfield,  4  Harr., 
&  M.  21. 

Minnesota. —  Peck  v.  Snow,  47  Minn.  398,. 
50  N.  W.  470,  holding^  that  in  an  action  by 
partners  against  a  collection  agency  for 
money  alleged  to  have  been  collected  for 
plaintiffs,  defendant  cannot  set  off  against 
the  demand  the  amount  due  on  a  subscrip- 
tion by  one  of  plaintiffs  individually  to  the 
agency. 

Mississippi. —  Denney  v.  Wheelwright,  60* 
Miss.  733. 

Missouri. —  Payne  v.  O'Shea,  84  Mo.  129; 
Nipper  v.  Jones,  27  Mo.  App.  538. 

Nebraska. —  Folsom  f.  Palling,  58  Nebr.. 
478,  78  N.  W.  926. 

New  York. —  Harrison  v.  Vanderbilt,  9 
N.  Y.  St  810;  Ladue  v.  Hart,  4  Wend.  583; 
Dob  V.  Halsey,  16  Johns.  34,  8  Am.  Dec.  293, 
holding  that  where  one  partner  delivers  part- 
nership property  to  a  third  person,  who  re- 
ceives it,  knowing  it  to  be  such,  in  payment 
of  such  partner's  individual  debt,  he  becomes 
a  debtor  of  the  partnership,  and,  in  an  action 
by  the  partnership  for  the  price  of  such 
goods,  the  debt  of  the  one  partner  is  not  a 
good  defense  or  set-off. 

Oklahoma. —  Gotthauer  v.  Cunningham,  4 
Okla.  551,  47  Pac.  479. 

Pennsylvania. —  Lee  v.  Perry,  6  Kulp  339; 
Fargo  V.  Brown,  4  I>eg,  Gaz.  197;  Prescott  v. 
Buckwalter,  1  Wkly.  Notes  Cas.  58. 

Rhode  Island. —  Colwell  v.  Weybosset  Nat. 
Bank,  16  R.  I.  288,  15  Atl.  80,  17  Atl.  913. 

South  Carolina. —  Powrie  v.  Fletcher,  2 
Bay  146;  Kenedy  v.  Cunningham,  Cheves  50; 
Lovel  V.  Whitridge,  1  McCord  7. 

Tennessee. —  Robertson  v.  Talbot,  2  Yerg.. 
258. 
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partners/*^  cannot  be  set  off  in  an  action  by  the  firm;  nor  can  such  a  debt  be  made 
subject  of  a  counter-claim/^  even  though  the  partner  against  whom  the  set-off  is 
claimed  is  the  real  owner  of  the  business,  and  the  other  only  a  nominal  part- 
ner.''^ But  where  all  the  partners  consent  that  a  debt  owing  by  one  of  them  shall  be 
set  off  against  the  debt  owing  to  all  of  them,  such  debt  may  be  set  off,'^^  or  counter- 


reicas.— Ward  v.  Newell,  37  Tex.  261. 

Virginia. —  Ritchie  v.  Moore,  5  Munf .  388, 
7  Am.  Dec.  688;  Scott  v.  Trent,  1  Wash.  77. 

United  States. —  Lynn  v.  Hall,  15  Fed.  Cas. 
No.  8,641,  2  Cranch.  C.  C.  52. 

England. —  Pierey  v.  Fynney,  L.  R.  12  Eq. 
69,  40  L.  J.  Ch.  404,  19  Wkly.  Rep.  710. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §  93. 

In  North  Carolina,  under  the  provisions  of 
Code,  §  248,  allowing  the  courts  to  grant  a 
defendant  any  affirmative  relief  to  which  he 
may  be  entitled,  a  defendant,  sued  by  part- 
ners upon  a  demand  of  the  firm,  may  set  up 
and  obtain  judgment  upon  a  demand  held 
by  him  against  one  of  the  firm  only.  Sloan 
V.  McDowell,  71  N.  C.  356. 

Incoming  partner. —  Where  a  firm  com- 
posed of  two  lawyers  sued  defendant  for  work 
and  labor,  defendant  could  not  set  off  against 
one  of  the  partners  a  claim  for  money  re- 
ceived by  him  before  the  partnership  was 
formed,  although  at  the  commencement  of 
the  partnership  the  incoming  partner  ac- 
knowledged receipt  of  the  money.  France  v. 
White,  8  Dowl.  P.  C.  53,  Bing.  N.  C.  33,  9 
L.  J.  C.  P.  27,  8  Scott  257,  37  E.  C.  L.  494. 

In  an  action  by  a  firm  on  a  note  payable 
to  one  of  the  partners  on  the  sale  of  firm 
property  sold  to  the  maker,  who  had  knowl- 
edge that  it  was  firm  property  and  who  in 
fraud  connived  with  the  partner  to  have  the 
note  so  made,  the  maker  cannot  plead  by  way 
of  a  set-off  a  claim  against  the  payee. 
Bourne  v.  Wooldridge,  10  B.  Mon.  (Ky.) 
492. 

In  an  action  by  the  assignee  of  a  part- 
nership on  a  debt  due  to  the  partnership,  a 
claim  due  from  one  partner  cannot  be  set  off. 
Williams  v.  Brimhall,  13  Gray  (Mass.)  462. 

The  rule  applies  to  executed  as  well  as  to 
executory  contracts.  Warder  v.  Newdigate, 
11  B.  Mon.  (Ky.)  174,  52  Am.  Dec.  567. 

70.  Rush  V.  Thompson,  112  Ind.  158,  13 
N.  E.  665;  Dawson  v.  Wilson,  55  Ind.  216, 
holding  that  where,  before  the  maturity  of  a 
note  executed  by  defendant  to  a  copartner- 
ship, one  of  the  partners  withdrew  from  the 
partnership,  which  was  continued  by  the  re- 
maining partners  in  the  name  of  the  old 
firm,  money  deposited  with  the  new  firm  is 
not  available  as  a  set-off  against  such  note, 
since  the  deposits  belonged  to  the  new  firm. 

The  United  States  cannot  set  off  or  coun- 
ter-claim ^  in  the  court  of  claims  against  a 
firm  consisting  of  three  partners  a  judgment 
against  two  of  them.  Boehm  v.  U.  S.,  20 
Ct.  CI.  142. 

If  defendant's  indebtedness  is  not  to  the 
partnership  which  appears  as  plaintiff  in 
the  action,  but  to  another  firm  composed  of 
certain  individuals  composing  such  partner- 
ship, he  may  set  off  a  claim  existing  in  his 
favor  against  these  members  of  the  partner- 


ship. Rush  V.  Thompson,  112  Ind.  158,  13 
N.  E.  665. 

71.  Hoaglin  v.  Henderson,  119  Iowa  720, 
94  N.  W.  247,  97  Am.  St.  Rep.  335,  61 
L.  R.  A.  756;  Rosenzweig  v.  McCaffrey,  27 
Misc.  (N.  Y.)  808,  57  N.  Y.  Suppl.  219 
[affirmed  in  28  Misc.  485,  59  N.  Y.  SuppL 
863];  Roldan  v.  Power,  14  Misc.  (N.  Y.) 
480,  35  N.  Y.  Suppl.  697 ;  Singer  Mfg.  Co.  v. 
Wood,  1  Tex.  App.  Civ.  Cas.  §  1177. 

In  an  action  by  some  of  the  partners  and 
the  assignee  in  bankruptcy  of  the  others,  a 
demand  in  favor  of  defendants  against  all  th^ 
members  of  the  firm  is  not  a  proper  counter- 
claim, as  all  the  persons  thereon  are  not 
parties,  and  the  joinder  of  the  assignee  of 
the  bankrupt  partners  is  not  sufficient.  Mc- 
CuUoch  V.  Vibbard,  51  Hun  (N.  Y.)  227,  4 
N.  Y.  Suppl.  202. 

72.  Jones  v.  Howard,  53  Miss.  707. 

But  where  a  pretended  partnership  was 
fraudulent  defendant  might  counter-claim  a 
debt  against  the  party  who  was  the  real 
owner  of  the  business.  Rosenberg  v.  Block,, 
102  N.  Y.  255,  6  N.  E.  580. 

73.  Alalama. —  Clark  v.  Tavlor,  68  Ala. 
453. 

Colorado. —  Morganthau  V.  King,  15  Colo.. 
413,  24  Pac.  1048. 

Georgia. —  See  Harlow  v.  Rosser,  28  G-a.. 
219. 

Kansas. —  Werner  v.  Hatton,  54  Kan.  250, 
38  Pac.  279. 

Kentucky. —  See  Warder  v.  Newdigate,  11 
B.  Mon.  174,  52  Am.  Dec.  567. 

Neiu  Jersey. —  Hood  v.  Riley,  15  N.  J.  L. 
127. 

Neio  York. — -Harrison  v.  Vanderbilt,  9 
N.  Y.  St.  810. 

Pennsylvania. —  Stewart  v.  Coulter,  12 
Serg.  &  R.  252,  14  Am.  Dec.  680.  But  see 
Clark  V.  Sparhawk,  5  Fed.  Cas.  No.  2,836, 
2  Wkly.  Notes  Cas.  (Pa.)  115,  holding  that 
an  agreement  between  a  member  of  a  firm 
ajid  his  individual  creditor  that  the  claim 
should  be  set  off  against  such  creditor's 
liability  to  the  firm  is  not  available  to  the 
firm,  where  it  was  not  assented  to  by  the 
other  partners  until  after  such  creditor  had 
made  an  assignment  for  the  benefit  of  cred- 
itors, although  before  bankruptcy. 

South  Carolina. — ^  Lovel  v.  Whitridge,  1 
McCord  7. 

United  States.— Boehm  v.  U.  S.,  20  Ct.  CI. 
142. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §  93. 

That  there  was  an  agreement  with  one 
partner  that  the  set-oft^  should  be  allowed 
does  not  change  the  rule,  unless  the  others 
consented.  Warder  v.  Newdigate,  11  B.  ^Mon. 
(Ky.)  174,  52  Am.  Dec.  567;  Armistead  v. 
Butler,  1  Hen.  &  M.  (Va.)  176,  holding  that 
the  delivery  of  goods  to  an  individual  part- 
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claimed ;  ^*  and  where  copartners  severally  agreed  with  a  firm  debtor  that  his  sepa- 
rate accounts  against  the  copartners  individually  should  be  set  off  against  the  firm 
demand,  the  firm  debtor  will  be  entitled  to  such  set-off  not  only  against  the  copart- 
ners/^ but  also  against  their  assignee;  and  the  set-off  is  also  allowed  where  at  the 
time  of  creating  the  individual  debt  it  was  agreed  that  it  should  be  available  as  a 
set-off ;  where  it  was  the  uniform  practice  of  the  firm  to  permit  it ;  or  where  it  can 
be  shown  that  the  other  members  of  the  firm  have  by  their  conduct  induced  defend- 
ant to  believe  that  such  partner  is  the  only  person  with  whom  he  has  to  do; 
but  although  plaintiff  believed  that  the  partner  he  dealt  with  was  the  sole  owner  of 
the  business,  and  had  no  notice  of  the  interest  of  the  other  partners,  the  individual 
debt  cannot  be  set  off  unless  the  other  partners  consented  to  their  copartner 
appearing  as  the  sole  owner. In  an  action  by  a  firm  defendant  can  set  off  a 
debt  contracted  with  the  members  thereof  when  doing  business  together  as  another 
partnership,^^  but  where  a  partnership  has  been  reorganized  so  as  to  contain 
different  members,  in  an  action  on  a  demand  due  the  new  partnership  defendant 
cannot  set  off  a  claim  against  the  old  partnership.^^  Where  an  individual  makes 
a  contract  and  thereafter  forms  with  another  a  partnership  which  endeavors 
Tinsuccessfully  to  carry  out  the  contract,  defendant  in  an  action  to  recover  for 
goods  furnished  under  the  contract  may  recoup  his  damages  for  breach  of  the 
contract. 

e.  Partnership  Demand  in  Action  Against  Individual  Partner.  In  an  action 
against  one  partner  for  a  debt  due  by  him,  a  debt  due  to  his  firm  cannot  be  set-off,^* 


ner  cannot  be  offset  to  a  partnership  demand, 
although  such  goods,  by  direction  of  such 
partner,  were  to  be  entered  as  a  credit  against 
the  partnership  demand. 

Consent  may  be  express  or  implied,  but 
proof  thereof  must  be  clear  and  satisfactory. 
Wise  V.  Copley,  36  Ga.  508. 

74.  Singer  Mfg.  Co.  Wood,  1  Tex.  App. 
Civ.  Cas.  §  1177. 

75.  Hartung  n.  Siccardi,  3  E.  D.  Smith 
(N.  Y.)  560;  Wilson  v.  Dargan,  4  Rich. 
(S.  C.)  544;  Kinsler  v.  Pope,  5  Strobh. 
(S.  C.)  126. 

76.  Wilson  y.  Dargan,  4  Rich.  (S.  C.)  544; 
Kinsler  v.  Pope,  5  Strobh.  (S.  C.)  126. 

77.  Nipper  v.  Jones,  27  Mo.  App.  538; 
Hartung  v.  Siccardi,  3  E.  D.  Smith  (N.  Y.) 
560. 

78.  Clark  v.  Taylor,  68  Ala.  453. 

79.  Ward  y.  Leviston,  7  Blaekf.  (Ind.)  466 
(holding  that  in  an  action  by  a  partnership 
for  the  price  of  goods  sold  by  one  of  the  mem- 
bers of  the  partnership  dealing  in  his  own 
name,  defendant,  who  was  ignorant  of  the 
partnership,  had  the  same  right  of  set-off  as 
if  the  partner  selling  the  goods  had  sued 
alone,  the  concealed  members  allowing  the 
other  partner  to  deal  in  his  own  name)  ; 
Harrison  v.  Vanderbilt,  9  N.  Y.  St.  810; 
Stacey  v.  Decy,  2  Esp.  469  note,  7  T.  R.  361 
note.  And  see  Bryant  v.  Clifford,  27  Vt.  664, 
holding  that  an  account  accruing  on  a  con- 
tract with  one  partner,  but  without  notice 
of  any  partnership,  may  be  set  off  in  an  ac- 
tion by  the  firm. 

Representations  made  by  a  member  of  a 
firm  against  whom  a  demand  exists,  that  he 
is  a  creditor  of  the  firm  and  that  he  had  been 
authorized  to  manage  the  business  thereof, 
in  no  way  alter  the  position  of  the  parties, 
so  as  to  entitle  the  debtor  of  the  firm  to  set 
off  against  his  indebtedness  to  it  a  demand 
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against  such  member  of  the  firm.  Harrison 
V.  Vanderbilt,  9  N.  Y.  St.  810. 

80.  Gordon  v.  Ellis,  2  C.  B.  821,  3  D.  &  L. 
803,  10  Jur.  359,  15  L.  J.  C.  P.  178,  52 
E.  C.  L.  821. 

81.  McGehee  v.  Harrison,  51  Ala.  522. 
As  between  a  partnershp  debt  and  a  debt 

to  the  partners  as  tenants  in  common  the 
principles  of  set-off  are  not  applicable,  the 
demands  not  being  due  in  the  same  right. 
Fuher  v.  Buckeve  Supply  Co.,  5  Ohio  S.  &  C. 
PI.  Dec.  187,  7  Ohio  N.  "P.  420. 

82.  Citizens'  Bank  v.  Carey,  2  Indian  Terr. 
84,  48  S.  W.  1012. 

83.  Posey  v.  West  Constr.  Co.,  (Miss. 
1908)  46  So.  402. 

84.  Alabama. —  Jones  v.  Blair,  57  Ala.  457. 
ArUo.nsas. —  Western  Coal,  etc.,  Co.  v.  Hol- 

lenbeck,  72  Ark.  44,  80  S.  W.  145. 

Colorado. —  Poyle  v.  Nesting,  37  Colo.  622, 
88  Pac.  862. 

Georgia. —  Bishop  v.  Mathews,  109  Ga.  790, 
35  S.  E.  161. 

Illinois. —  Dameier  v.  Bayor,  68  111.  App. 
477  [affirmed  in  167  HI.  547,  47  N.  E.  770]. 

Kentucky. —  Garvey  v.  Crouch,  10  Ky.  L. 
Rep.  937. 

Maine. —  Stevens  v.  Lunt,  19  Me.  70. 

Massachusetts. — ^Howe  v.  Snow,  3  Allen 
111,  holding  that  in  an  action  by  the  as- 
signee of  an  insolvent  corporation  defendant 
cannot  set  off  a  claim  due  from  the  corpora- 
tion to  the  firm  of  which  he  is  a  member. 

Missouri. —  Weil  v.  Jones,  70  Mo.  560; 
Lamb  v.  Brolaski,  38  Mo.  51;  State  v.  Allen, 
124  Mo.  App.  465,  103  S.  W.  1090. 

Nebraska. —  Olson  v.  Lamb,  56  Nebr.  104, 
76  N.  W.  433,  71  Am.  St.  Rep.  670. 

Pennsylvania.— Wrenshall  v.  Cook,  7  Watts 
464. 

South  Carolina. — See  Alexander  v.  Meroney, 
30  S.  C.  335,  9  S.  E.  266. 
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counter-claim/^  compensation/®  or  reconvention.^^  But  such  a,  debt  may  be  set 
off  if  the  partnership  claim  was  assigned  to  defendant  with  plaintiff's  assent/^ 
and  it  has  been  held  that  a  claim  due  from  plaintiff  to  the  firm  may  be  set  off  if 
the  other  partners  consent  and  the  rights  of  third  persons  are  not  prejudiced/^ 
and  if  goods  sold  by  a  firm  are  charged  to  the  individual  partner  and  are  by  him 
furnished  to  plaintiff,  he  may  set  off  the  debt  against  plaintiff's  claim;  but  the 
mere  assent  of  the  partnership  alone  that  the  firm  debt  might  be  set  off  is  held 
insufficient  without  the  consent  of  plaintiff. Where  one  member  of  a  partner- 
ship is  sued  individually  for  the  entire  amount  of  a  partnership  debt,  he  may 
counter-claim  a  debt  due  from  plaintiff  to  the  partnership,  arising  out  of  the  same 
transaction,^^  and  a  partner  may  recoup  a  claim  arising  out  of  the  same  trans- 
action in  which  he  was  jointly  interested  with  another  as  partner, and  in  an 
action  against  one  partner  on  an  individual  obligation  given  for  a  partnership 
debt,  defendant  may  avail  himself  of  any  recoupment  available  to  the  partners 
in  a  suit  on  the  debt  against  them.^*  In  an  action  against  a  partner  he  cannot 
set  off  a  claim  he  holds  against  his  firm.^^ 


Tennessee. —  Kamsler  v.  Savage,  (Ch.  App. 
1901)  62  S.  W.  357. 

Vermont. —  Wells  v.  Mace,  17  Vt.  503,  hold- 
ing tliat  where  several  trustees  disclose  a 
joint  indebtedness  to  the  principal  and  one 
of  them  claims  that  the  principal  is  indebted 
to  himself  and  a  third  person  as  partners, 
such  trustee  will  not  be  allowed  to  set  off 
this  claim  against  the  joint  indebtedness  of 
himself  and  the  others. 

Virginia. —  Porter  v.  Nekervis,  4  Rand. 
359. 

England. —  Toplis  v.  Grane,  2  Arn.  110,  5 
Bing.  N.  Gas.  636,  9  L.  J.  G.  P.  180,  7  Scott 
620,  35  E.  G.  L.  341. 

See  43  Gent.  Dig.  tit.  "Set-Off  and  Goun- 
ter-Glaim,"  §  96. 

That  defendant  is  the  only  solvent  member 
of  the  firm  does  not  alter  the  rule.  Garvey 
V.  Grouch,  10  Ky.  L.  Rep.  937. 

Under  a  statute  making  partners  individ- 
ually liable  for  partnership  debts  it  is  held 
that  a  partner  sued  individually  for  his 
own  debt  cannot  set  off  a  debt  owed  by  plain- 
tiff to  the  partnership.  Drennen  v.  Gilmore, 
132  Ala.  246,  31  So.  90,  90  Am.  St.  Rep. 
902. 

85.  McGuire  v.  Lamb,  2  Ida.  (Hash.)  378, 
17  Pac.  749  [affirmed  in  145  U.  S.  644,  12  S. 
Ct.  983,  36  L.  ed.  856]  ;  Sullivan  v.  Nicoulin, 
113  Iowa  76,  84  N.  W.  978;  Hammond  v. 
Terry,  3  Lans.  (N.  Y.)  186. 

86.  Terran  v.  De  Lastra,  2  La.  324  (hold- 
ing that  a  partner  sued  individually  cannot 
ofVer  in  compensation  a  sum  paid  by  his  firm 
in  plaintiff's  behalf)  ;  Byrd  v.  McMicken,  8 
Mart.  N.  S.  (La.)  )  163  (holding  that  a  cura- 
tor cannot  offset  his  debt  to  the  succession 
by  its  debt  to  a  firm  of  which  he  is  a 
member) . 

87.  Kirbs  v.  Provine,  78  Tex.  353,  14  S.  W. 
849. 

88.  Stevens  v.  Lunt,  19  Me.  70;  Hall  v. 
Allen,  80  Mo.  286, 

The  assignment  must  be  proved  to  have 
been  actually  made,  and  cannot  be  inferred 
from  the  consent  of  one  partner  to  the  set- 
ting off  of  the  claim.  Dehon  v.  Stetson,  9 
Mete.  (Mass.)  341. 
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89.  Gollins  v.  Gampbell,  97  Me.  23,  53  Atl. 
837,  94  Am.  St.  Rep.  458. 

90.  Lamb  v.  Brolaski,  38  Mo.  51. 

91.  Jones  v.  Blair,  57  Ala.  457  [disapprov- 
ing an  intimation  to  the  contrary  in  Taylor 
V.  Bass,  5  Ala.  110],  holding  that  the  reason 
for  the  rule  is  that  a  party  indebted  to  a 
firm,  and  having  a  claim  against  one  of  its 
members,  cannot  know  that  the  several  part- 
ners will  give  their  consent  that  such  part- 
nership claim  will  be  used  by  the  one  partner 
in  discharge  of  his  individual  debt,  and  it 
would  be  doing  such  individual  creditor  a 
manifest  wrong,  to  leave  him  exposed  to  the 
uncertain  fate  of  meeting  a  defense  to  his 
action,  rightfully  brought,  the  authority  to 
make  which  may  or  may  not  be  accorded  by 
the  other  partners. 

But  in  Pennsylvania  the  rule  seems  to  be 
well  established  that  defendant  may  set  off 
a  claim  due  a  partnership  of  which  he  is  a 
member,  if  the  partners  assent  thereto  and 
assent  of  plaintiff  seems  to  be  unnecessary. 
Montz  V.  Morris,  89  Pa.  St.  392  (holding  that 
proof  of  the  debt  and  of  the  assent  of  the 
partners  to  its  use  are  all  that  is  required)  ; 
Craig  V.  Henderson,  2  Pa.  St.  261,  44  Am. 
Dec.  193;  Tustin  v.  Gameron,  5  Whart.  379; 
Wrenshall  v.  Gook,  7  Watts  464  (holding  that 
where  the  creditor  is  insolvent  and  the  firm 
consent,  such  claim  may  be  set  oft',  and  the 
same  rule  is  there  applied  where  the  partn-er- 
ship  debt  is  assigned  to  defendant).  See 
Jarecki  Mfg.  Go.  v.  Haym,ake.r,  138  Pa.  St. 
541,  21  Atl.  99.  And  assignment  is  also 
held  not  necessary  to  the  allowance  of 
the  set-off,  consent  of  the  partners  being 
alone  suflicient.    Montz  V.  Morris,  sw/wa. 

92.  Seaman  r.  Slater,  49  Fed.  37.  holding 
that  where  one  member  of  a  partnership, 
which  owns  a  vessel,  is  alone  sued  for  the 
breach  of  a  charter-party,  he  may  counter- 
claim for  the  entire  balance  due  under  the 
contract  for  the  use  of  the  vessel. 

93.  Baltimore  United  Oil  Go.  r.  Barber, 
2  Mackey  (D.  C.)  4. 

94.  McKinnon  L\  Palen,  62  Minn.  188.  64 
N.  W.  387. 

95.  Trunick  v.  Gilchrist,  81*  Pa.  St.  160. 

[VI,  K,  8,  e] 


738   [34Cye.]   RECOUPMEN T,  SET-OFF,  A  ND  CO  U N TER-CL AIM 


d.  Demand  of  Individual  Partner  in  Action  Against  Partnership.    In  an 

action  against  a  partnership  for  a  partnership  debt,  the  general  rule  is  that  the 
separate  claims  of  the  partners  are  unavailable  as  set-off,^^  or  counter-claim; 
and  in  an  action  against  a  partnership  defendants  cannot  set  off  a  debt  due  to 
another  partnership  composed  of  some,  but  not  alL  of  defendant  partners.^^  But 
in  an  action  not  only  against  a  partnership,  but  also  in  express  terms  against  its 
individual  members  on  a  partnership  account^  a  defendant  can  plead  as  a  set-off 
a  demand  due  him  individually, and  defendants  sued  as  partners  may  counter- 
claim a  judgment  against  plaintiff  recovered  in  an  action  on  a  cause  of  action 
accruing  to  them  in  their  partnership  capacity,  although  in  that  action  the  indi- 
vidual members  of  the  firm  were  plaintiffs/  and  under  some  statutes  it  is  held 
that  in  an  action  against  one  of  several  partners  for  a  partnership  debt  defendant 
may  set  off  his  separate  debt,  ^  and  although  it  is  held  broadly  that  compensation 
of  partnership  and  individual  debts  does  not  take  place  by  operation  of  law,  and 
that  a  firm  debt  cannot  be  pleaded  in  compensation  to  that  of  one  of  its  members,^ 
it  has  been  held  in  other  cases  that  the  individual  debts  may  be  pleaded  in  com- 
pensation with  the  partnership  debt  by  way  of  exception.*  A  firm  sued  on  an 
account  may  plead  as  a  set-off  a  claim  growing  out  of  transactions  had  nominally 
between  plaintiffs  and  the  firm  and  certain  individuals,  when  such  individuals 
are  in  fact  dormant  partners,  although  their  names  are  not  set  out  in  that  of  the 
firm,^  In  an  action  against  a  partnership  one  partner  may  avail  himself  of  a 
counter-claim  in  favor  of  the  partnership  to  defeat  plaintiff's  recoveiy,  although 


96.  (7aH/orm'a  —  Tavlor  v.  Hill,  115  CaL 
143,  44  Pac.  336,  46  Pac.  922. 

Colorado. —  Rogers  r.  McMillen,  6  Colo. 
App.  14,  39  Pac.  89L 

Illinois. —  Bailey  v.  Valley  Nat.  Bank,  21 
111.  App.  642  [affirmed  in  127  HI.  332,  19 
N.  E.  695]. 

Michigan. —  Sager  v.  Tupper,  38  Mich.  258. 

New  Jersey. —  Williams  v.  Hamilton,  4 
N.  J.  L.  220;  Bowne  v.  Thompson,  1 
N.  J.  L.  2. 

Neiu  York. —  Hunter  v.  Booth,  84  K  Y. 
App.  Div.  585,  82  N.  Y.  Suppl.  1000;  Pinck- 
ney  v.  Keyler,  4  E.  D.  Smith  409. 

Texas. —  Olive  v.  Morgan,  8  Tex.  Civ.  App. 
654,  28  S.  W.  572. 

Wisconsin  —  Wilson  v.  Eunkel,  38  Wis. 
526. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §  94. 

When  only  one  of  the  firm  is  served,  he 
cannot  set  off  a  claim  by  him  individually 
against  plaintiff.  Williams  v.  Pultze,  5  Ohio 
Dec.  (Reprint)  503,  6  Am.  L.  Rec.  338. 

Where  one  of  the  partners  paid  his  private 
debt  to  plaintiff  with  firm  funds,  the  two 
partners  cannot  avail  themselves  of  this  pay- 
ment in  set-off,  in  plaintiff's  suit  at  law  to 
recover  a  debt  due  from  the  firm.  Weaver  v. 
Rogers,  44  N.  H.  112. 

97.  Peabody  v.  Beach,  6  Duer  (N.  Y.)  53, 
3  Abb.  Pr.  353,  5  Duer  (N.  Y.)  678;  Cole- 
man V.  Elmore,  31  Fed.  391,  12  Sawy.  463, 
construing  the  Oregon  code. 

98.  Winnipiseogee  Paper  Co,  v.  Eaton,  65 
N".  H.  13,  18  Atl.  171. 

99.  McAllister  v.  Millhiser,  96  Ga  474, 
23  S.  E.  502;  Mason  v.  Rice,  (Iowa  1884)  19 
N.  W.  897. 

1.  Butler  V.  Delafield,  1  Cal.  App.  367,  82 
Pac.  260. 
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2.  Jones  v.  Jones,  12  Ala.  244;  Trann 
G-orman,  9  Port.  (Ala.)  456;  Fidelity  Trust, 
etc.,  Co.  V.  Shannahan,  14  Ky.  L.  Rep.  Ill 
(holding  that  against  a  firm  note  owned  by 
a  banker  the  partners  may  set  off  their  in- 
dividual claims  for  balances  due  them  as  de- 
positors) ;  Weiss  V.  Wahl,  5  Mo.  App.  408; 
Warren  Wood-Working  Co.  Cooke  Mercan- 
tile Trust  Co.,  5  Pa.  Dist.  359;  Hurst  v. 
Johnston,  6  Phila.  (Pa.)  593. 

Where  copartners  are  summoned  as  trus- 
tees in  a  trustee  process,  they  may  set  off 
a  claim  due  from  the  principal  defendant  to 
one  of  the  partners.  Robinson  v.  Furbush, 
34  Me.  509. 

3.  Key  v.  Box,  14  La.  Ann.  497;  Ellis 
V.  Fisher,  10  La.  Ann.  479,  482;  Lewis  v. 
Moore,  9  Rob.  (La.)  196;  Dick  v.  Byrne,  7 
Rob.  (La.)  465;  Morton  v.  Graham,  11  La. 
449;  Blanchard  v.  Cole,  8  La.  153;  Walsh  v. 
Wells,  7  La.  337;  Grain  v.  Baillio,  2  La.  82; 
Beauregard  v.  Case,  91  U.  S.  134,  23  L.  ed. 
263. 

4.  Ellis  v..  Fisher,  10  La.  Ann.  482;  Dick 
V.  Byrne,  7  Rob.  (La.)  465  (holding,  how- 
ever, that  in  an  action  against  a  partnership 
for  a  debt,  brought  by  an  assignee  of  a  cred- 
itor, under  an  assignment  with  notice  to  the 
partnership,  defendants  cannot  compensate  by 
way  of  exception  a  debt  due  by  the  assignor 
to  a  member  of  the  partnership  individu- 
ally) ;  Beauregard  v.  Case,  91  U.  S.  134,  23 
L.'ed.  263. 

5.  Bird  v.  McCoy,  22  Iowa  549. 

In  an  action  against  a  firm,  in  which  one 
member  only  appears,  he  has  a  right  to  set  up 
any  claim  which  his  firm  had  against  plain- 
tiffs, and  which  it  could  have  asserted  by 
way  of  counter-claim.  McMasters  v.  Bur- 
nett, 92  Ky.  358,  17  S.  W.  1021,  13  Ky.  L. 
Rep.  617, 
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he  answers  separately/  and  in  an  action  against  the  individuals  comprising  a 
firm  defendant  may  set  off  a  debt  due  to  the  firm  by  plaintiff. 

e.  Survivorship  and  Representation  of  Deceased  Partner.^  A  claim  of  a 
surviving  partner  is  liable  to  a  set-off  of  his  individual  debt,^  particularly  where 
there  is  but  one  surviving  solvent  partner  m  the  firm;  and  the  same  rule  applies 
when  it  does  not  appear  that  the  partnership  creditors  have  any  lien  upon  the 
balance  of  plaintiff's  account^ and  no  other  equitable  interest  in  another  which 
the  law  can  protect ;  and  in  an  action  by  a  partnership  defendant  may  set  off 
a  demand  against  a  former  partnership  of  which  plaintiffs  are  the  surviving  mem- 
bers and  to  which  they  succeeded. Conversely,  in  an  action  against  a  surviving 
partner,  he  may  set  off  an  individual  debt  due  him  from  plaintiff;  ^*  and  in  a  suit 
by  a  surviving  partner  on  an  obligation  for  a  debt  belonging  to  the  partnership, 
but  in  his  own  name,  defendant  can  set  off  a  partnership  claim  held  by  him; 
and  it  has  been  held  that  in  an  action  against  a  surviving  partner  and  the  widow 
and  sole  heir  of  the  deceased  partner,  who  have  formed  a  new  firm,  defendant 
may  set  off  a  debt  due  the  old  firm  in  an  action  against  the  new  firm/®  But  in 
an  action  by  a  surviving  partner  an  individual  debt  against  the  deceased  partner 
cannot  be  set  off.^' 

f„  Equitable  Set-Off  of  Partnership  and  Individual  Debts  and  Demands.  In 

equity,  as  at  law,^^  an  individual  debt  cannot  as  a  general  rule  be  set  off  against 


6.  Tilden      Washburn,  6  N.  Y.  Suppl.  556. 

7.  Bartlett  v.  Loomis,  16  Montg.  Co.  Rep. 
(Pa.)  206. 

8.  Set-off  and  counter-claim  in  partnership 
accounting  see  Partnership,  30  Cyc.  714. 

Set-off  in  action  by  personal  representative 
of  claims  growing  out  of  partnership  between 
defendant  and  decedent  see  Executors  and 
Administrators,  18  Cyc.  898. 

9.  Illinois. —  Harris  r.  Pearce,  5  111.  App. 
622. 

Massachusetts. —  Holbrook  v.  Lackey,  13 
Mete.  132,  46  Am.  Dee.  726. 

Michigan. —  Newberry  v.  Trowbridge,  13 
Mich.  263. 

Missouri. —  Cowden  v.  Elliott,  2  Mo.  60. 

Pennsylvania. —  Lewis  v.  Culbertson,  11 
Serg.  &  R.  48,  14  Am.  Dec.  607.  But  see 
Wain  V.  Hewes,  5  Serg.  &  R.  4G8. 

Vermont. —  Meader  v.  Scott,  4  Vt.  26; 
Meader  v.  Leslie,  2  Vt.  569. 

England. —  French  v.  Andrade,  6  T.  R.  582. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §  97. 

In  an  action  by  a  surviving  partner  and 
another  against  a  partnership  for  the  balance 
of  an  account,  defendants  cannot  plead  by 
way  of  set-off  a  debt  to  them  from  one  of 
plaintiffs  alone,  the  demands  not  being 
mutual.  Richardson  v.  Windgate,  1  Ohio 
Doc.  (Reprint)  478,  10  West.  L.  J.  145. 

When  sued  for  a  debt  to  the  estate  of  a 
deceased  partner,  a  creditor  of  the  firm  may 
set  off  the  debt  due  him  from  the  firm. 
Blair  v.  Wood,  108  Pa.  St.  278. 

10.  ChaiRn  v.  Chaffin,  22  N.  C.  255. 

11.  Meader  v.  Leslie,  2  Vt.  569. 

12.  Meader  v.  Scott,  4  Vt.  26. 

13.  Stewart  v.  Morris,  88  Fed.  461,  32 
C.  C.  A.  7,  89  Fed.  290,  32  C.  C.  A.  203. 

14.  Illinois. —  Harris  v.  Pearce,  5  111.  App. 
622  [distinguishing  Hughes  v,  Trahern,  64 
111.  48]. 

Indiana. —  Skillen  v.  Jones,  44  Ind.  136. 


Michigan. —  Newberry  v.  Trowbridge,  13 
Mich.  263. 

Missouri.— Cowden  i?.  Elliot,  2  Mo.  60. 

New  Jersey. —  Johnson  V.  Kaiser,  40 
NT.  J.  L.  286. 

Pennsylvania. —  Lewis  v.  Culbertson,  IL 
Serg.  &  R.  48,  14  Am.  Dec.  607. 

England. —  Slipper  v.  Stidstone,  1  Esp.  47, 
5  T.  R.  493;  French  v.  Andrade,  6  T.  R.  582. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §  97. 

The  administrators  of  the  survivor  may 
set  off  a  partnership  debt  to  a  suit  against 
them  in  their  representative  capacity  on  a 
note  made  by  the  survivor.  Hale  v.  Brown, 
11  Ala.  87. 

"Where  the  widow  of  a  deceased  partner 
received  money  belonging  to  the  firm  and. 
permitted  the  partnership  affairs  to  be  set- 
tled without  accounting  therefor,  such  money 
belonged  to  the  surviving  partner  and  the 
representatives  of  the  deceased  partner,  and, 
where  she  was  sole  representative  of  the  de- 
ceased partner  and  entitled  to  all  the  money 
collected  by  her,  except  that  due  the  surviv- 
ing partner,  she  owed  him  the  duty  of  ac- 
counting to  him  severally  for  such  money, 
m.aking  his  claim  for  his  share  of  the  money 
held  by  her  a  proper  subject  of  set-off  in  an 
action  by  the  widow  against  him  on  a  note. 
Schnell  v.  Sclmell,  39  Ind.  App.  556,  80  N.  E. 
432. 

15.  Masterson  v.  Goodlett,  46  Tex.  402. 

16.  Cochran  i:  Cutter,  18  Pa.  Super.  Ct. 
282. 

17.  Norment  v.  Johnston.  32  N.  C.  89, 
holding  that,  although  the  deceased  partner 
agreed  to  pay  defendant's  claim  out  of  the 
partnership  funds  in  an  action  by  tlie  sur- 
viving partner  against  defendant  for  a  lirm 
debt,  defendant's  bill  against  the  deceased 
partner  could  not  be  set  off.  But  see  Beesley 
V.  Crawford,  19  Ohio  126. 

18.  See  supra,  VI,  K,  8,  a. 
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a  partnership  debt/®  and  conversely unless  some  peculiar  equities  intervene; 
and  a  debt  due  to  an  individual  member  of  a  firm  cannot  be  set  off  in  equity  against 
a  debt  due  from  the  firm  when  the  latter  debt  has  been  assigned  for  the  benefit 
of  bona  fide  creditors. But  if  the  partnership  is  insolvent,  defendant  may  set 
off  in  equity  an  individual  debt  of  a  partner  thereof,^^  or  set  off  a  partnership 
debt  against  an  individual  debt  due  the  insolvent  partner;  and  an  individual 
partner  may,  in  equity,  set  off  his  own  judgment  against  an  insolvent  debtor  who 
seeks  to  enforce  a  judgment  against  the  firm,^^  and  where  one  who  is  indebted  to 
a  firm  is  insolvent,  in  an  action  by  him  against  an  individual  partner,  his  indebt- 
edness to  the  partnership  may  be  set  off  with  the  assent  of  the  other  partners.^ ^ 
If  one  partner  of  a  non-resident  firm  is  individually  indebted  to  a  resident  debtor 
of  that  firm  in  a  suit  against  such  resident,  he  may  plead  the  debt  of  the  partner 
to  him  as  an  equitable  set-off.^^  It  has  been  held,  however,  that  the  exceptional 
rule  which  permits  a  defendant,  on  equitable  principles,  to  set  off  a  joint  demand 
existing  against  a  firm  in  a  suit  brought  by  an  individual  member  thereof  on  a 
separate  demand  held  and  sued  by  him  alone,  apphes  only  where  all  the  members 
of  the  firm  are  insolvent,  so  that  he  has  no  remedy  at  law  unless  he  is  allowed  to 
plead  the  set-off  in  defense  of  an  action,^"  and  thus  a  court  of  equity  has  refused 
to  entertain  a  set-off  of  a  separate  debt  of  one  partner  against  a  joint  debt  to  the 
partnership  upon  the  ground  of  the  insolvency  of  that  partner  alone,^^  and  has 
held  that  a  debt  due  from  one  partner  cannot  be  set  against  a  debt  due  the  firm, 
even  though  the  other  partner  be  insolvent.^^  When  a  partner  is  sued  on  a  partner- 
ship debt  and  there  exists  a  demand  in  favor  of  the  partnership  which,  had  the 
firm  instead  of  the  partner  been  sued,  could  be  set  off,  but  which  would  not  sup- 
port an  independent  action  because,  barred  by  the  statute  of  limitations,  equity 
will  give  relief.^^ 

9.  Debt  or  Demand  of  Husband  or  Wife  of  Party  to  Action.  In  an  action 
by  a  wife   it  is  held  to  be  a  general  rule  that  defendant  cannot  set  off 


19.  Collins  v.  Butler,  14  Cal.  223;  Was- 
son  V.  Gould,  3  Blackf.  (Ind.)  18;  Howe  v. 
Sheppard,  12  Fed.  Cas.  No.  6,773,  2  Sumn. 
409. 

20.  Cummings  v.  Morris,  25  N.  Y.  625; 
Vose  V.  Philbrook,  28  Fed.  Cas.  No.  17,010, 
3  Story  335. 

21.  Vose  V.  Philbrook,  28  Fed.  Cas.  No. 
17,010,  3  Story  335. 

22.  Cotton  y.  Evans,  21  N.  C.  284. 

23.  Hall  V.  Kimball,  77  111.  161;  Dubreuil 
V.  Gaither,  98  Md.  541,  56  Atl.  965;  Hahn  v. 
Cook,  1  Tex.  App.  Civ.  Cas.  §  689;  Singer 
Mfg.  Co.  V.  Wood,  1  Tex.  App.  Civ.  Cas. 
§  1177;  Seligmann  r.  Heller  Bros.  Clothing 
Co.,  69  Wis.  410,  34  N.  W.  232. 

24.  Shipman  v.  Lansing,  25  Hun  (N.  Y.) 
290. 

In  an  action  by  the  assignee  of  a  bankrupt 
partner,  a  debt  due  to  defendant  from  the 
partnership  may  be  set  off.  Bean  V.  Cab- 
baness,  6  Ala.  343. 

Where  a  partner  in  a  solvent  firm  dies  in- 
solvent, owing  an  individual  debt,  the  lat- 
ter may  be  set  off  against  a  claim  which  the 
firm  owes  such  partner's  estate.  House  v. 
Cessna,  6  Tex.  Civ.  App.  7,  24  S.  W.  962. 

25.  Jeffries  v.  Evans,  6  B.  Mon.  (Ky.) 
119,  43  Am.  Dec.  158. 

Bond  by  firm  for  partner. —  Set-off  is  al- 
lowed of  a  debt  of  the  bankrupts  to  one 
partner  separately  against  a  joint  debt  of 
him  and  his  partner  on  their  bond  to  secure 
the  separate  debt  of  the  former.    Ex  p.  Han- 
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son,  1  Rose  156,  18  Ves.  Jr.  232,  8  Rev.  Rep. 
335,  34  Eng.  Reprint  305. 

26.  Chamber lin  v.  Stewart,  6  Dana  (Ky.) 
32. 

27.  Wren  shall  v.  Cook,  7  Watts  (Pa.)  464. 

28.  Wallenstein  v.  Sellizman,  7  Bush  (Ky.) 
175. 

29.  Spofford  v.  Rowan,  6  N.  Y.  St.  250 
[affirming  3  N.  Y.  St.  272,  and  affirmed  in 
124  N.  Y.  108,  26  N.  E.  350]. 

A  debt  of  one  partnership  to  another  can- 
not be  set  off  in  a  suit  in  equity  brought  by 
the  representatives  of  a  member  of  one  firm, 
who  has  died  since  the  contracting  of  the 
debt,  against  one  member  of  the  other.  Reed 
V.  Whitney,  7  Gray  (Mass.)  533. 

30.  Howe  V.  Sheppard,  12  Fed.  Cas.  No. 
6,773,  2  Sumn.  409. 

31.  Watts  V.  Sayre,  76  Ala.  397. 

32.  Fowler  v.  Bellinger,  140  Ala.  240,  37 
So.  225. 

S3.  Illinois. —  Hankins  v.  Beatty,  31  HI, 
App.  239. 

Iowa. —  Stannus  v.  Stannus,  30  Iowa  448, 
holding  that  a  claim  against  the  husband  can- 
not be  pleaded  as  a  set-off  in  an  action  by 
the  wife  on  a  note  legally  transferred  to  her 
by  her  husband,  and  which  was  her  property, 
if  the  claim  pleaded  as  a  set-off  constituted 
an  independent  cause  of  action  against  the 
husband  and  was  in  no  wise  connected  with 
the  note  sued  on. 

Kentucky. —  Terry  v.  Warder,  78  S.  W. 
154,  25  Ky.  L.  Rep.  1486. 
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or  counter-claim^'^  a  claim  against  the  husband;  nor  can  defendant,  sued 
by  the  assignee  of  a  chose  in  action,  set  off  a  claim  against  the  wife  of  the 
assignor;  and  in  an  action  by  the  husband  as  administrator  of  the  wife, 
a  claim  against  the  husband  personally  cannot  be  counter-claimed,^^  and  the 
debt  of  a  husband,  during  coverture,  cannot  be  set  off,  after  divorce,  against 
the  wife's  distributive  share  in  her  father's  estate,  although  the  decree  of 
cUvorce  is  subsequent  to  the  testator's  death  but  in  an  action  by  the  wife 
for  services  defendant  has  been  permitted  to  set  off  a  debt  due  from  the  hus- 
band, on  the  ground  that  the  wife's  earnings  belong  to  the  husband,^^  and  where 
the  wife  is  only  the  nominal  plaintiff  and  the  husband  is  the  real  party  in  interest, 
a  debt  due  from  the  husband  may  be  set  off.^*^  Conversely;  in  an  action  by  the 
husband,  defendant  cannot  set  off  a  claim  against  the  wife;     nor  can  such  claim 


Mississippi, —  Doyle  v.  Orr,  51  Miss.  229. 

Neiv  York. —  Negley  v.  Stone,  32  Misc.  733, 
66  N.  Y.  Suppl.  449. 

See  43  Cent.  Dig.  tit.  "  Set-Oflf  and  Coun- 
ter-Claim," §  87. 

In  an  action  by  a  widow  for  her  distribu- 
tive share  of  an  estate,  the  administrators 
cannot  set  off  a  debt  due  from  the  husband 
of  plaintiff,  he  never  having  reduced  her  dis- 
tributive share  into  possession  during  his 
life.  Flory  v.  Becker,  2  Pa.  St.  470,  45  Am. 
Dec.  610. 

On  foreclosure  by  a  married  woman,  where 
the  court  refuses  to  have  her  husband 
brought  in  as  plaintiff,  defendant  c^innot  set 
off  his  demand  against  the  husband  against 
the  judgment  rendered  in  favor  of  the  wife. 
Campbell  v.  Kearns,  13  Ida.  287,  90  Pac.  108. 

Where  a  legacy  is  bequeathed  to  a  wife 
the  executor  cannot  set  off  the  debt  of  the 
husband  who  is  insolvent.  Lewis  V.  Thomp- 
son, 2  Rich.  Eq.  (S.  C.)  75. 

Debts  of  a  husband  to  a  trustee  of  his 
wife's  estate  cannot  be  set  off  by  the  trus- 
tee against  the  wife's  estate  in  his  hands. 
Owsley  V.  Owsley,  77  S.  W.  394,  25  Ky.  L. 
Rep.  1194. 

34.  Paine  v.  Hunt,  40  Barb.  (N.  Y.)  75, 
holding  that  where,  to  discharge  a  certain 
indebtedness  of  a  third  person,  defendant 
gave  to  him  his  promissory  note,  payable  to 
plaintiff,  a  married  woman,  and  the  note,  by 
direction  of  the  third  person,  was  subse- 
quently given  to  plaintiff  as  a  gift  to  her, 
and  as  her  separate  property,  in  an  action  by 
the  wife  on  such  note,  counter-claims  against 
her  husband  could  not  be  set  up.  And  see 
Slotoman  v.  Thomas,  etc.,  Mfg.  Co.,  69  Wis. 
409,  34  N.  W.  225,  holding  that  in  an  action 
to  recover  for  the  use  of,  and  for  an  injury 
to,  a  wagon  formerly  belonging  to  plaintiff's 
husband,  defendant  cannot  be  allowed,  as  a 
counter-claim,  a  demand  existing  against 
])laintiiT's  husband,  on  the  ground  that  de- 
fondant  had  no  notice  of  the  sale  ®f  the 
wagon  to  plaintiff,  where  it  is  not  sliown 
ihixt  defendant  acted  on  the  belief  that  the 
husband  was  the  owner. 

35.  Shields  v.  Stark,  (Tex.  Civ.  App.  1899) 
r.l  S.  W.  540. 

36.  Tlolliday  r.  McMillan,  83  N.  C.  270, 
holding  that  where  personal  property,  the 
separate  estate  of  a  married  woman,  is  sold 
under  execution  for  a  debt  of  the  husband, 
tiio  ])urchaser,  when  sued  by  the  husband, 


after  the  wife's  death,  as  her  administrator, 
for  conversion  of  the  property  by  reason  of 
such  sale,  cannot  set  up  as  a  counter-claim 
his  claim  to  be  reimbursed  the  amount  of  his 
bid  at  such  sale,  because  such  claim  is  against 
the  execution  debtor,  and  therefore  it  cannot 
be  the  basis  of  any  demand  against  the  wife 
or  her  estate. 

37.  Fink  V.  Hake,  6  Watts  (Pa.)  131. 

38.  Emmertz  v.  Thurlow,  3  Del,  Co.  Ct. 
(Pa.)  368. 

39.  Challis  v.  Wylie,  35  Kan.  506,  11  Pac. 
438;  Citizens'  Bank  v.  Bowen,  21  Kan.  354, 
holding  that  in  an  action  by  a  wife  to  recover 
a  deposit  made  in  defendant's  bank  out  of 
funds  arising  from  the  sale  of  her  husband's 
homestead,  the  bank  may  set  off  its  claim 
against  the  husband,  since  the  husband  is 
the  real  party  in  interest. 

Debts  and  demands  of  nominal  parties  and 
real  parties  in  interest  generally  see  supra, 
VI,  K,  4. 

40.  Vaught  V.  Wellborn,  16  Ala.  377  (hold- 
ing that,  in  a  suit  at  law  on  a  note  given 
for  the  purchase-money  of  slaves  sold  and  de- 
livered to  defendant,  damages  in  respect  to 
them,  resulting  from  the  tortious  act  of  the 
vendor's  wife  committed  in  his  absence,  could 
not  be  allowed  as  a  discount  or  set-off,  it 
not  appearing  that  the  husband  consented  to 
the  tort  or  gave  it  his  subsequent  sanction)  ; 
Canfield  v.  Nagle,  19  Pa.  Super.  Ct.  210. 

A  debt  due  from  a  wife  dum  sola  cannot 
be  set  off  in  an  action  by  the  husband  alone, 
unless  he  promised  to  pay  the  debt  after 
marriage,  thereby  making  it  his  own.  Bur- 
rough  V.  Moss,  10  B.  &  C.  558,  8  L.  J.  K.  B. 
0.  S.  287,  5  M.  &  R.  296,  21  E.  C.  L.  238; 
Wood  V.  Akers,  2  Esp.  594. 

In  an  action  by  assignees  of  a  bankrupt  on 
a  promissory  note  given  to  his  wife  before 
marriage,  the  maker  cannot  set  off  a  debt 
due  to  him  from  the  bankrupt.  Yates  v. 
Sherrington,  2  Dowl.  P.  C.  N.  S.  803,  12  L.  J. 
Exch.  216,  11  M.  &  W.  42. 

But  a  person  advancing  to  a  married 
woman  deserted  by  her  husband  and  left 
wholly  without  provision,  sums  of  money, 
which  have  been  actually  laid  out  in  the  pur- 
chase of  necessaries  for  her,  is,  in  a  court  of 
equity,  entitled  to  stand  in  the  place  of  the 
trades-people  sup])lying  those  necessaries,  and 
the  sums  so  advanced  and  so  laid  out  consti- 
tute an  equitable  sot-olf  against  the  legal 
debt  to  the  husband  from  the  person  making 
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be  counter-claimed;  nor  can  defendant  counter-claim  a  claim  against  the  hus- 
band and  his  wife  jointly. In  an  action  against  a  wife  she  cannot  set  off  a  debt 
claimed  in  the  right  of  her  husband/^  nor  can  such  a  claim  be  pleaded  in  com- 
pensation ;  and  in  an  action  against  the  husband  he  cannot  plead  in  compen- 
sation/^ or  set  off  or  counter-claim  a  debt  due  his  wife,  or  a  debt  due  him  and 
his  wife  jointly.*^  In  an  action  by  a  husband  and  wife  a  claim  against  the  hus- 
band upon  his  separate  liability  cannot  be  set  off,"^®  nor  can  such  a  claim  be  pleaded 


those  advances.  Jenner  v.  Morris,  1  Dr.  & 
Sm.  334,  7  Jur.  N.  S.  385,  3  L.  T.  Rep.  N.  S. 
497,  9  Wkly.  Rep.  29,  62  Eng.  Reprint  362. 

41.  Harrison  v.  State  Banking,  etc.,  Co., 
15  S.  D.  304,  89  N.  W.  477. 

42.  Richards  v.  Reed,  6  Misc.  (K  Y.)  217, 
26  N.  Y.  Suppl.  540. 

43.  Renter  v.  Sullivan,  (Tex.  Civ.  App. 
1898)  47  S.  W.  683. 

44.  Buard  f.  Buard,  5  Mart.  N.  S.  (La.) 
132. 

45.  Stokes  v.  Forman,  12  La.  Ann.  671, 
holding  that  where  a  purchaser  at  the  suc- 
cession sale  gave  his  note  for  the  price  and 
subsequently  married  the  widow  of  the  de- 
ceased, he  could  not  in  an  action  upon  the 
note  plead  in  compensation  the  interest  of 
his  wife  in  the  community  of  her  former  hus- 
band and  herself. 

46.  French  v.  Garner,  7  Port.  (Ala.)  549; 
Brooks  r.  Turner,  63  Ga.  297  (holding  that 
in  an  action  on  the  note  defendant  cannot 
plead  by  way  of  set-off  that  plaintiff  has 
wrongfully  possessed  himself  of  the  estate  of 
defendant's  wife's  father,  that  said  estate  is 
situated  in  another  state,  and  that  the  share 
of  defendant  and  his  wife  amounts  to  a 
larger  sum  than  that  sued  for)  ;  Ewing  v. 
CoflFman,  12  Lea  (Tenn.)  79  (holding  that 
one  who  is  sued  for  money  borrowed  from  an 
insurance  company  cannot  set  off  the  equi- 
table value  of  a  policy  on  his  life  belonging 
to  his  wife)  ;  Paynter  v.  Walker,  Buller  N.  P. 
179.  But  see  Cranor  v.  Winters,  75  Ind. 
301,  holding  that  in  an  action  on  a  note  the 
maker  may  plead  by  way  of  a  set-off  a  claim 
for  services  rendered  by  his  wife,  since  the 
earnings  of  his  wife  belonged  to  the  husband, 
and  therefore  the  claims  were  mutual. 

A  husband  cannot  reconvene  for  claims  of 
the  community,  and  obtain  judgment  during 
the  existence  of  the  community,  where  the 
wife  sues  for  the  resumption  of  the  control 
and  administration  of  her  paraphernal  prop- 
erty. Smith  V.  Reddick,  42  La.  Ann.  1055, 
8  So.  539. 

A  debt  from  a  bankrupt  to  a  married 
woman  dum  sola  cannot  be  set  off  against  a 
debt  from  her  husband  to  the  bankrupt. 
Eoe  V-  Blagden,  2  Rose  249,  19  Ves.  Jr.  465, 
34  Eng.  Reprint  589. 

Choses  in  action  of  which  a  wife  died  seized 
not  being  due  the  husband  personally  cannot 
be  set  off  against  a  personal  debt  due  by  him 
to  plaintiff.  Richter  v.  Hanneman,  119  Fed. 
471. 

47.  Chaifee  v.  Cox,  1  Hilt.  (N.  Y.)  78; 
Dolph  V.  Rice,  21  Wis.  590,  holding  that  when 
defendant  gives  his  note  as  his  wife's  agent 
for  her  debt,  and  liquidates  it  with  his  check, 
in  a  suit  on  such  check  defendant  cannot  set 
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up  an  indebtedness  of  plaintiff  to  his  wife 
on  account  by  way  of  counter-claim. 

48.  Atkins  v.  Churchill,  19  Conn.  394, 
holding  that  in  an  action  of  book  debt 
against  two  defendants,  defendants  cannot 
plead  by  way  of  set-off  a  judgment  recovered 
by  one  of  them  and  his  wife  against  plain- 
tiff and  a  third  person,  the  demands  not  be- 
ing miitual. 

49.  Alabama. —  Morris  v.  Booth,  8  Ala. 
907.  But  see  Case  v.  Byrne,  12  Ala.  115, 
holding  that  upon  a  suit  by  husband  and 
wife  on  a  note  given  to  them  jointly  for  a 
debt  created  with  defendants,  by  the  dealing 
of  the  wife  with  the  consent  of  the  husband, 
defendants  may  set  off  an  account  not  in- 
cluded in  the  note,  created  in  the  same  course 
of  dealing, 

Connecticut. —  Whiting  v.  Beckwith,  31 
Conn.  596. 

Delaware. — .  Smith  v.  Johnson,  5  Harr  40, 
holding  that  in  an  action  by  husband  and 
wife  on  a  note  to  the  wife  dum  sola,  defend- 
ant cannot  plead  by  way  of  set-off  a  sale  of 
goods  to  husband  and  wife,  which  is  the  hue- 
band's  separate  liability. 

Indiana. —  Wulschner  v.  Sells,  87  Ind.  71, 
holding  that  where  at  the  husband's  request 
a  note  is  executed  to  himself  and  his  wife 
jointly,  although  the  consideration  moved 
from  him,  the  wife  acquires  a  joint  interest 
with  the  husband  in  the  note,  and  therefore 
a  claim  against  him  alone  cannot  be  set  off 
against  them  or  their  assignee. 

Kentucky. —  Gelhaar  v.  Hesse,  13  Ky.  L. 
Rep.  141  (holding  that  a  judgment  against  a 
husband  cannot  be  set  off  against  a  judgment 
in  favor  of  the  husband  and  wife  for  dam 
ages  arising  from  the  seizure  and  sale  of  the 
wife's  separate  property)  ;  Green  v.  Carson,  4 
Mete.  76  (holding  that  in  an  action  by  a  hus- 
band and  wife  and  their  assignee  on  two  notes, 
one  executed  to  her  and  the  other  to  her  and 
her  husband  jointly,  and  both  reciting  that 
they  were  given  to  secure  the  rent  of  a  tract 
of  land  which  had  been  assigned  to  her  for 
dower  in  the  estate  of  her  former  husband, 
defendant  cannot  set  up  demands  against  the 
husband  as  a  set-off  against  the  debts  sued 
on,  since  allowing  the  set-off  in  such  a  case 
would  be  in  effect  to  subject  the  rent  of  the 
wife's  land  to  the  payment  of  the  separate 
debts  of  the  husband,  which  cannot  be  done)  ; 
Tillett  V.  Com.,  9  B.  Mon.  438  (holding  that 
where  A  married  B,  who  was  ward  under  C, 
by  whom  B's  property  was  held  as  guardian, 
in  an  action  on  his  bond  for  the  use  of  A 
and  B,  the  claim  due  from  C  to  B,  as  his 
ward,  having  never  been  reduced  into  A's  pos- 
session, C  was  not  entitled  to  set  off  debts 
due  from  A  to  him). 
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in  compensation.^'^  But  where  a  husband  may  bring  an  action  in  his  own  name, 
he  cannot  defeat  the  right  of  set-off  by  joining  his  wife  as  a  co-plaintiff.^'  In  an 
action  against  a  husband  and  wife  jointly  the  husband  cannot  set  off  a  sepa- 
rate demand  due  him,^"  and  the  wife  cannot  set  off  a  claim  due  her  and  others 


Ifari/Zaw^Z.— Darnall  v.  Hill,  12  Gill  &  J. 
388,  holding  that  in  a  suit  by  a  husband  and 
wife,  claiming  a  portion  of  rents  and  profits 
as  damages  for  the  detention  of  her  dower 
and  in  lieu  of  dower,  defendants,  as  heirs  at 
law  of  the  first  husband  of  the  wife,  cannot 
set  off  a  demand  which  they  may  have 
against  the  second  husband  for  the  use  and 
occupation  of  the  land  during  their  minority, 
the  two  claims  not  being  due  in  the  same 
right. 

l^eic  York.—  Mollan  v.  Griffith,  3  Paige 
402,  holding  that  where  a  husband  has  re- 
ceived a  legacy  due  to  his  wife,  and  has 
given  security  to  refund  the  same  in  case  of 
a  deficiency  in  assets,  the  executor  cannot, 
in  an  action  by  the  husband  and  wife  against 
him  to  recover  the  rents  and  profits  of  her 
real  estate,  show  such  a  deficiency  of  assets 
and  set  off  the  same  against  the  claim  for 
such  rents  and  profits,  the  demands  not  beihg 
due  in  the  same  right,  the  demand  for  the 
rents  and  profits  being  due  in  the  right  of 
the  wife,  and  the  right  to  a  refund  of  the 
legacy  in  case  of  a  deficiency  being  against 
the  husband  on  his  security  to  refund. 

Pennsylvania.—  Bentz  v.  Bentz,  95  Pa.  St. 
216,  holding  that  in  a  joint  action  by  a  hus- 
band and  wife  on  a  note  executed  to  them 
as  joint  payees  defendant  cannot  set  off  a 
debt  due  to  him  by  the  husband. 

Texas.—  Hubby  v.  Gamplin,  22  Tex.  582, 
holding  that  in  an  action  by  husband  and 
wife  for  money  due  her  separate  estate  his 
debts  cannot  be  set  off. 

Virginia. —  Glazebrook  v.  Eagland,  8  Gratt. 
332.  holding  that  where  land,  conveyed  by  a 
husband  in  trust  for  himself  and  wife  by 
deed  not  duly  recorded,  was  subsequently 
sold  under  decree  in  a  suit  by  them  against 
the  trustee  brought  to  enforce  the  sale,  the 
purchaser  is  not  entitled  to  set  off,  in  an  ac- 
tion against  him  for  the  balance  due  on  the 
purchase-price,  a  claim  against  the  husband 
which  accrued  subsequent  to  the  purchase, 
the  demands  not  being  mutual,  and  the  hus- 
band's interest  in  the  trust  estate  being  a 
joint  interest. 

See  43  Cent.  Dig.  tit.  «  Set-Off  and  Coun- 
ter-Claim,"  §  87. 

In  an  action  by  husband  and  wife  to  re- 
cover a  legacy  given  to  the  wife  for  her  sole 
use,  a  set-off  of  demands  against  the  husband 
will  not  be  allowed  (Pierce  v.  Dustin,  24 
N.  H.  417),  and  in  such  an  action  to  recover 
a  legacy  bequeathed  to  her  during  coverture, 
a  debt  from  the  husband  to  the  testator  in 
his  lifetime  cannot  be  set  off  (Wingate  v. 
Parsons,  4  Del.  Ch.  117),  and  a  bequest  to  a 
married  woman  "  for  her  own  use "  being 
equivalent  to  a  bequest  to  her  for  her  sepa- 
rate use,  in  an  action  by  the  husband  and 
wife  for  the  legacy  a  debt  due  by  the  hus- 
band  to    the    testator    cannot    be    set  off 


(Jamison  v.  Brady,  6  Serg.  &  R.  (Pa.) 
466,  9  Am.  Dec.  460 ) .  But  see  Lowman's 
Appeal,  3  Watts  &  S.  (Pa.)  349  (holding 
that  in  a  proceeding  by  a  husband  to  recover 
a  legacy  to  his  wife,  the  executor  may  set  off 
a  bond  given  by  the  husband  to  the  testator 
in  his  lifetime)  ;  Wishart  v.  Downey,  15 
Serg.  &  R.  (Pa.)  77. 

A  bond  for  purchases  made  at  an  estate 
sale  cannot  be  set  off  against  the  distributive 
share  of  the  purchaser's  wife  in  the  estate. 
Farrow  v.  Farrow,  12  S,  C.  168.  And  where 
a  wife  was  entitled  to  a  distributive  share  of 
an  intestate  estate,  and  her  husband  at  the 
sale  of  the  estate  by  the  administrator,  made 
purchases  on  credit  giving  his  note  there- 
for, on  bill  by  the  wife  for  account  and  settle- 
ment the  note  of  the  husband  could  not  be 
set  off  against  her  claim.  Roberts  v.  Adams, 
2  S.  C.  337. 

In  an  action  on  a  note  fty  the  payee  for 
the  use  of  a  married  woman  and  her  husband, 
the  maker  may  set  off  an  account  for  medical 
services  rendered  for  the  married  woman  be- 
fore her  marriage,  the  wife  and  her  husband 
being  plaintiffs  beneficially  interested  in  the 
action.    Gary  v.  Johnson,  72  N.  C.  68. 

But  under  a  statute  providing  that  all  prop- 
erty acquired  by  either  husband  or  wife  after 
marriage  shall  be  community  property,  sub- 
ject to  the  husband's  debts,  a  judgment 
against  the  liusband  may  be  set  off  against 
a  judgment  in  favor  of  the  wife.  Adams  v. 
Baker,  24  Nev.  375,  55  Pac.  362. 

50.  Defau  v.  Pelane,  15  La.  273,  holding 
that,  in  a  suit  by  husband  and  wife  to  re- 
cover a  note,  the  wife's  property,  placed  in 
defendant's  hands  to  discount,  he  cannot 
plead  in  compensation  a  sum  due  him  by  the 
husband. 

51.  Ferguson  v.  Lothrop,  15  Wend.  (N.  Y.) 
625,  holding  that  where  a  suit  is  brought  by 
husband  and  wife  for  the  rent  of  premises 
belonging  to  the  wife,  the  tenant  may  set  off 
a  demand  against  the  husband  alone. 

52.  Musselman  v.  Galligher,  32  Iowa  383, 
holding  that  the  husband  has  no  common  or 
joint  interest  in  a  right  of  action  accruing 
to  the  wife  on  account  of  a  tort  infiicted 
against  her,  and  cannot,  in  an  action  against 
the  husband  and  wife  jointly,  set  up  by  way 
of  cross  demand  a  claim  for  damages  accru- 
ing to  himself  for  a  malicious  prosecution  of 
his  minor  children  or  himself  by  plaintiff. 
But  see  Johnson  f.  King,  20  Ala.  270  (hold- 
ing that  when  suit  is  brought  against  hus- 
band and  wife  on  a  note  executed  by  the 
wife  dum  sola,  the  husband  may  set  oif  one 
half  of  the  amount  paid  him  before  suit 
brought  on  a  judgment  which  was  recovered 
against  the  wife  dum  sola  and  plaintiff,  on  a 
note  executed  bv  them  iointlv)  ;  Dalv  r.  Na- 
tional L.  Ins.  Co.,  64  Ind.  1  (liolding  that 
in  a  suit  to  foreclose  a  mortgage  given  by  a 
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jointly;  but  in  an  action  on  a  joint  and  several  note  of  a  husband  and  wife 
a  separate  demand  in  favor  of  the  husband  may  be  counter-claimed.^*  Equity, 
rela^dng  the  rigid  rules  of  the  statute  of  set-off,  may  allow  a  set-off  which  the  law 
would  refuse.*^^ 

L.  Recoupment,  Set-Off,  and  Counter- Claim  Against  Assigned  Causes 
of  Action  —  1.  General  Rules.^^  Where  an  obligation  is  assigned,  it  is  subject 
to  any  right  of  recoupment  held  by  the  obligor  against  the  obligee  before  and 
at  the  time  of  the  assignment, and  the  same  general  rule  applies  to  set-off,^* 


husband  and.  his  wife  to  secure  the  payment 
of  a  loan  made  to  the  husband,  a  cross  com- 
plaint in  the  nature  of  set-oiT  for  moneys  al- 
leged to  be  due  and  owing  by  plaintiff  to  the 
husband  may  properly  be  pleaded ) . 

Where  a  husband  is  joined  as  a  technical 
party,  but  the  cause  of  action  is  stated  only 
against  the  separate  property  of  the  wife, 
debts  due  from  plaintiff  to  the  husband  can- 
not be  pleaded  as  a  counter-claim.  Carpen- 
ter V.  Leonard,  5  Minn.  155. 

53.  Hendricks  v.  Toole,  29  Mich.  340,  hold- 
ing that  a  claim  against  a  complainant  by  a 
married  woman  defendant  for  a  liability  as 
surety  with  other  persons,  belonging  to  such 
married  woman  and  others,  cannot  be  set  off 
against  a  mortgage  given  by  her  husband  and 
herself  to  secure  a  debt  of  the  husband  on  his 
property. 

54.  Conway  r.  Smith,  13  Wis.  125. 
Foreclosure  of  mortgage  securing  joint  and 

several  bond. —  In  an  action  against  the  hus- 
band and  wife  to  foreclose  a  mortgage  exe- 
cuted by  them  to  secure  their  joint  a-nd  sev- 
eral bond,  a  claim  by  the  husband  alone 
against  the  mortgagee  is  a  good  set-off  and 
extinguishes  the  liability  on  the  mortgage 
and  the  obligation  secured  by  it,  although 
the  action  is  in  form  joint.  American  Guild 
v.  Damon,  107  N.  Y.  App.  Div.  140,  94  N.  Y. 
Suppl.  985  {reversed  on  other  grounds  in 
186  N.  Y.  360,  78  N.  E.  1081]. 

55.  Lane  v.  Fallen,  16  Md.  352  (holding 
that  where  a  single  woman  loaned  money  to 
a  married  woman,  who  had  a  separate  estate, 
to  assist  her  in  improving  her  property,  and 
for  a  part  of  the  money  so  loaned  the  mar- 
ried woman  gave  her  note,  and  subsequently 
the  single  woman  married,  and  she  and  her 
husband  filed  a  bill  against  the  married  wo- 
man and  her  husband,  praying  that  the  note 
might  be  paid  out  of  her  separate  estate, 
defendants  might  plead  as  a  set-off  a  judg- 
ment recovered  by  the  husband  against  the 
complainants  for  "the  board  of  the  single  wo- 
man before  her  marriage)  ;  Holloway  r.  Con- 
ner, 3  B.  Mon.  (Ky.)  395  (holding  tiiat  where 
a  husband  and  wife  are  suing  for  property 
claimed  through  the  wife,  and  the  husband 
dies,  having  sold  his  interest,  and  the  pur- 
chaser has  possession  of  the  property,  he  may 
set  off  the  purchase-money  as  against  the 
wife) . 

But  to  set  off  a  debt  of  a  deceased  hus- 
band against  his  widow  the  equity  must  be 
clearly  shown,  and,  although  the  husband 
died  insolvent,  if  the  widow  is  not  insolvent 
and  the  demands  are  not  connected,  and  no 
understanding  is  shown  in  the  parties  that 
one  demand  should  be  set  off  against  the 
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other,  equity  will  not  allow  the  set-off.  Hous- 
ton f.  Maddux,  179  111.  377,  53  N.  E.  599 
{reversing  73  111.  App.  203]. 

56.  See,  generally.  Assignment,  4  Cyc.  84 
et  seq. 

Set-off  against  assignee  for  benefit  of  cred- 
itors see  Assignments  ¥on  Benefit  of  Ceed- 
ITOES,  4  Cyc.  220. 

57.  Smith  V.  Wall,  12  Colo.  363,  21  Pac. 
42;  Stilwell  v.  Chappell,  30  Ind.  72  (holding 
that  in  an  action  by  the  assignee  against  the 
maker  of  a  note  given  in  payment  of  the  last 
instalment  of  the  purchase-money  of  land 
conveyed  by  warranty  deed,  defendant  may 
recoup  a  sum  which  he  has  been  compelled  to 
pay  to  remove  an  encumbrance  covered  by 
the  warranty)  ;  Rockwell  v.  Daniels,  4  Wis. 
432. 

58.  AJalama. —  Campbell  v.  Conner,  78 
Ala.  211;  Cook  v.  Mutual  Ins.  Co.,  53  Ala. 
37,  holding  that  all  contracts  calling  for  the 
payment  of  money,  except  negotiable  paper, 
are  subject  in  the  hands  of  the  assignee  to 
any  set-off  which  could  have  been  made 
against  the  assignor. 

Arkansas. —  White  Eiver  Stave  Co.  v.  Em- 
merson,  (1899)  56  S.  W.  1069;  Robinson  V. 
Swigart,  13  Ark.  71;  Smith  v.  Capers,  13 
Ark.  9 ;  Oldham  v.  Wallace,  4  Ark.  559,  hold- 
ing  that  the  assignee  of  a  Ibond  takes  it  sub- 
ject to  the  right  of  the  maker  to  set  off  any 
debt  due  from  the  assignor  before  and  at  the 
time  of  the  assignment. 

Illinois. —  Weir  v.  Dustin,  32  111.  App.  388, 
holding  that  a  personal  judgment  obtained 
against  the  debtor  in  an  attachment  proceed- 
ing can  be  set  off  in  an  action  on  the  attach- 
ment bond  by  the  assignee  thereof. 

Indiana. —  Sefton  v.  Hargett,  113  Ind.  592, 
15  N.  E.  513;  Herod  v.  Snyder,  48  Ind.  480. 

loroa. —  Zugg  v.  Turner,  8  Iowa  223. 

Kansas.— Trsicj  v.  Kerr,  47  Kan.  656,  28 
Pac.  707;  Gardner  v.  Risher,  35  Kan.  93,  10 
Pac.  584;  Leavenson  v.  Lafontane,  3  Kan. 
523  [overruled  on  other  grounds  in  Turner 
V.  Crawford,  14  Kan.  499]. 

Kentucky. —  Thompson  v.  Clay,  1  J.  J. 
Marsh.  413;  Brown  v.  Vance,  2  T.  B.  Mon. 
136;  New  Farmers',  etc..  Bank  v.  Crowe,  82 
S.  W.  287,  26  Ky.  L.  Rep.  500. 

Maine. —  Robinson  v.  Perry,  73  Me.  168. 

Maryland. —  Johnston  v.  Phoenix  Ins.  Co.» 
39  Md.  233. 

Massachusetts. —  Hatch  v.  Greene,  12  Mass. 
195;  Cleveland      Clap,  5  Mass.  201. 

Minnesota. —  Massachusetts  L.  &  T.  Co.  V. 
Welch,  47  Minn.  183,  49  N.  W.  740;  Martin 
V.  Pillsbury,  23  Minn.  175. 

Missouri. —  State  v.  McHale,  16  Mo.  App. 
178. 
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and  to  cross-demands  sought  to  be  introduced  by  defendant  in  counter-claim/ 


A^eif?  Hampshire. — Bellows  v.  Smith,  9  N,  H. 
285 

New  York. —  Taylor  v.  New  York,  82  N.  Y. 
10  [affirming  20  Hun  292]  ;  Mcllvaine  v. 
Egerton,  2  Rob.  422 ;  Beckwith  v.  Union  Bank, 
4  Sandf.  604  [a firmed  in  9  N.  Y.  211]  ;  Fos- 
ter V.  Central  Nat.  Bank,  93  N.  Y.  Suppl. 
603;  Ferguson  v.  Bassett,  4  How.  Pr.  168 
(holding  that  where  a  right  of  set-off  against 
a  judgment  exists  at  the  time  of  the  assign- 
ment thereof,  the  assignee  takes  subject  to 
such  set-off,  even  though  he  is  an  attorney- 
having  a  lien  for  costs  against  the  judg- 
ment) ;  Gay  v.  Gay,  10  Paige  369. 

0//fo.— Oliver  v.  Canan,  71  Ohio  St.  360, 
73  N.  E.  466;  Brownell  v.  Armstrong,  10 
Ohio  Dec.  (Reprint)  368,  20  Cine.  L.  Bui. 
465,  holding  that  in  an  action  to  recover 
the  amount  of  a  dividend  on  a  deposit  of  a 
stock-holder  with  the  corporation,  brought 
by  an  assignee,  the  receiver  may  set  off  the 
additional  liability  of  the  stock-holder,  as 
the  receiver  when  appointed  had  forthwith 
a  cause  of  action  against  the  stock-holders 
for  the  additional  liabilitv,  and  the  right  to 
set  off  such  liability  against  the  dividend 
existed  before  the  assignment  of  the  claim  to 
plaintiff.  But  see  McConville  v.  Means,  10 
Ohio  Dec.  (Reprint)  452,  21  Cine.  L.  Bui. 
193. 

Pennsylvania. —  Northampton  Bank  v.  Bal- 
liet,  8  Watts  &  S.  311,  42  Am.  Dec.  297; 
Mann  v.  Dungan,  11  Serg.  &  R.  75. 

Rhode  Island.^  Bell  v.  Ward,  10  R.  I.  503. 
But  see  Trafford  v.  Hall,  7  R.  I.  104,  82  Am. 
Dec.  589. 

South  Carolina. —  Jervey  v.  Strauss,  11 
Rich.  376;  Hodges  v.  Connor,  1  Speers  120. 

Tennessee. —  Kamsler  v.  Savage,  ( Ch.  App. 
1901)  62  S.  W.  357. 

Virginia. —  Commercial  Bank  i\  Cabell,  96 
Va.  552,  32  S.  E.  53 ;  Hupp  v.  Hupp,  6  Gratt. 
310,  holding  that  where  a  partner  retired 
from  the  firm,  and  a  new  firm  was  formed, 
which  undertook  to  pay  the  debts  of  the  old 
firm,  but  failed,  leaving  debts  of  the  old  firm 
unpaid  which  the  retiring  partner  had  to 
pay,  he  might  set  off  such  payment  against 
a  bond  which  he  had  given  to  the  new  firm, 
and  which  they  had  assigned  to  plaintiff  for 
value, 

Wisconsin. —  Batavian  Bank  v.  Minneapolis, 
etc.,  R.  Co.,  123  Wis.  389,  101  N.  W.  687. 

United  States. —  Bull  v.  Kasson  First  Nat. 
Bank,  14  Fed.  612  [reversed  on  other  grounds 
in  123  U.  S.  105,  8  S.  Ct.  62,  31  L.  ed.  97], 
construing  a  Minnesota  statute  of  set-off. 
But  see  Howe  v.  Sheppard,  12  Fed.  Cas.  No. 
6,773,  2  Sumn.  409,  holding  that  where  there 
are  mutual  debts,  which  may  be  set  off  at 
law  or  in  equity,  the  right  of  set-off  .  is  ex- 
tinguished by  a  bona  fide  assignment  of  one 
of  the  debts. 

England.— WUson  v.  Gabriel,  4  B.  &  S. 
243,  8  L.  T.  Rep.  N.  S.  502,  11  Wkly.  Rep. 
803,  116  E.  C.  L.  243;  Watkins  f.  Clark,  12 
C.  B.  N.  S.  277,  6  L.  T.  Rep.  N.  S.  819,  104 
E.  C.  L.  277. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 


claim," §  107.  And  see  Assignments,  4 
Cyc.  86  et  seq. 

But  see  Himmelmann  v.  Reay,  38  Cal.  163 
(holding  that  where  a  contract  was  assigned 
before  any  work  was  performed  thereon,  and 
before  a  set-off  existed  against  the  assignor 
in  favor  of  defendant,  defendant  could  not 
set  off  such  a  claim  against  the  assignor  in 
an  action  by  the  assignee)  ;  Ripley  v.  Bull, 
19  Conn.  53. 

The  rule  is  solely  for  the  benefit  of  the 
debtor  and  thus  in  an  action  on  an  assigned 
claim  against  one  who  obtained  the  money 
sued  for  in  an  invalid  garnishment  proceed- 
ing defendant  cannot  set  off  a  claim  held  by 
him  against  the  assignor.  Quigley  v.  Welter, 
95  Minn.  383,  104  N.  W.  236. 

Where  a  party  claiming  as  assignee  of  an 
account  also  claims  as  a  creditor,  he  may 
resist  a  set-off  originating  in  a  fraudulent 
arrangement  between  the  assignor  and  de- 
fendant. Price  V.  Boswell,  3  B.  Mon.  (Ky.)  13. 

The  subsequent  discharge  of  the  payee  as 
a  bankrupt  does  not  discharge  a  set-off  lona 
■fide  acquired  by  the  maker  of  a  note  against 
the  payee  thereof  before  notice  of  its  assign- 
ment to  a  third  person.  Harwell  v.  Steel,  17 
Ala.  372. 

A  plaintiff,  after  bringing  suit,  cannot  as- 
sign the  demand  so  as  to  defeat  a  legal  right 
of  set-off  w^hich  defendant  had  when  the  suit 
began.  Norwich  Printing  Co.  v.  Kloppenberg, 
50  Conn.  295. 

The  assignee  of  a  fire  insurance  policy 
takes  it  subject  to  all  rights  of  set-off  to 
which  it  was  subject  before  the  assignment. 
Gourdon  v.  Insurance  Co.  of  North  America, 

I  Binn.  (Pa.)  432  note;  Rousset  v.  Insurance 
Co.  of  North  America,  1  Binn.  (Pa.)  429. 
And  see,  generally,  Fiee  Insurance,  19  Cyc. 
635  text  and  note  66. 

In  an  action  by  the  assignee  of  a  patent 
against  a  former  assignee  under  an  expired 
assignment,  the  allowance  of  a  claim  against 
the  original  owner  is  held  proper.  Rhodes  r. 
Ashurst,  71  111.  App.  242  [affirmed  in  176 
111.  351,  52  N.  E.  118]. 

59.  Colorado. —  Hottel  r.  Poudre  Valley 
Reservoir  Co.,  41  Colo.  370,  92  Pac.  918. 

Indiana. —  Excelsior  Clav  Works  r.  De 
Camp,  40  Ind.  App.  26,  SO'N.  E.  981. 

lotoa. —  Miller  v.  Centerville,  57  Iowa  640, 

II  N.  W.  631. 

KentiicJaj. —  Frankfort  v.  Brislan,  126  Ky. 
477,  104  S.  W.  311,  1199,  31  Ky.  L.  Rep.  867, 
32  Ky.  L.  Rep.  377. 

Nero  YorA:.— Thalmann  r.  Giles.  116  N.  Y. 
App.  Div.  437,  101  N.  Y.  Suppl.  980. 

Oregon. —  Louie  Chung  r.  Stephenson,  50 
Oreg. '244,  89  Pac.  386,  805. 

Washington. —  Young  v.  Borzone,  26  Wash. 
4,  66  Pac.  135,  421. 

United  States.— Tlorne  v.  Hovle,  28  Fed. 
743. 

England. —  Young  r.  Kitchin.  3  Ex.  D.  127, 
47  L.'  J.  Exch.  579,  26  Wklv.  Rep.  403:  Ex- 
change Bank  r.  Stinson,  32  V.  C.  C.  P.  158. 

l^ut  see  Gage  r.  Hunter,  43  Tox.  Civ.  App. 
241,  94  S.  W.^  1104. 
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or  in  compensation/*'  although  the  assignee  takes  without  notice;  but  in  an 
action  by  an  assignee  defendant  cannot  counter-claim  a  demand  against  the 
assignor  in  favor  of  a  third  person  and  not  assigned  to  defendant.  Defendant 
may,  however,  waive  the  right  to  use  a  set-off  against  the  assignee. In  an  action 
on  a  contract  by  an  assignee  thereof,  defendant  may  set  up  as  a  counter-claim  the 
breach  of  a  contract  between  himself  and  plaintiff/* 

2.  Demands  Accruing  or  Becoming  Due  After  Assignment  or  Notice  Thereof. 
The  rule  is  laid  down  broadly  in  the  cases  that  claims  accruing  in  favor  of  defend- 
ant against  the  assignor  subsequent  to  the  assignment  are  unavailable  as  a  set-off 
or  counter-claim,®^  and  that  a  demand  which  had  not  matured  when  an  assign^ 
ment  was  made  cannot  be  set  off  against  the  claim  assigned,®^  nor  counter-claimed:®^ 
and  under  this  rule  a  claim  against  the  assignor,  acquired  by  purchase  or  other- 
wise after  assignment,  cannot  be  set  off.®^    Conversely  a  creditor  cannot  set  off 


In  New  York  under  the  old  code  of  pro- 
cedure it  was  held  that  section  150,  provid- 
ing that  a  counter-claim  must  be  a  claim  in 
favor  of  defendant  and  against  plaintiff,  did 
not  allow  a  claim  against  an  assignor  to  be 
counter-claimed  in  an  action  by  the  assignee 
(Duncan  v.  Stanton,  30  Barb.  533;  Spencer 
V.  Babcock,  22  Barb.  326;  Mcllvaine  v.  Eger- 
ton,  2  Rob.  422;  Dillaye  f.  Niles,  4  Abb.  Pr. 
253;  Ferreira  v.  Depew,  4  Abb.  Pr.  131;  Van 
De  Sande  v.  Hall,  13  How.  Pr.  458;  Wolf  v. 
H—  13  How.  Pr.  84.  But  see  Byrne  v.  Weeks, 
4  Abb.  Dec.  657  [affirming  7  Bosw.  372] ),  but 
that  such  matter  must  be  pleaded  in  defense 
( Duncan  v.  Stanton  and  Wolf  v.  H — ,  supra )  ; 
but  Code  Civ.  Proc.  §  502,  specifically  pro- 
vides that  in  an  action  on  contract,  other 
than  that  of  a  negotiable  note  or  bill  of  ex- 
change, a  demand  against  the  assignor  may 
be  counter-claimed  against  the  assignee  if  it 
existed  against  the  party  thereto  or  an  as- 
signee of  the  contract  at  the  time  of  assign- 
ment and  belonged  to  defendant  in  good  faith 
before  notice  of  assignment,  and  under  this 
section  such  counter-claims  are  allowed  (Za- 
briskie  v.  Central  Vermont  R.  Co.,  131  N.  Y. 
72,  29  N.  E.  1006  [affirming  13  N.  Y.  Suppl. 
735];  Newton  r.  Lee,  69  Hun  90,  23  N.  Y. 
Suppl.  536  [reversed  on  other  grounds  in  139 
N.  Y.  332,  34  N.  E.  905];  Newburger  v.  Man- 
neck  Mfg.  Co.,  10  Daly  275)  ;  but  an  affirma- 
tive judgment  against  the  assignee  for  the 
debt  due  from  the  assignor  cannot  be  obtained 
(Avrutin  v.  Hensel,  17  Misc.  160,  39  _N.  Y. 
Suppl.  322)  ;  and  a  counter-claim  will  not 
be  allowed  for  a  claim  not  existing  against 
the  assignor  at  the  time  of  the  assignment 
(Bavne  v.  Hard,  174  N.  Y.  534,  66  N.  E. 
1104). 

In  Missouri  Code  Civ.  Proc.  §  605,  defining 
counter-claim,  has  been  construed  not  to  allow 
a  claim  against  an  assignor  to  be  counter- 
claimed  in  an  action  by  the  assignee  (Barnes 
V.  McMullins,  78  Mo.  260;  Scarritt  Estate 
Co.  V.  J.  F.  Schmelzer,  etc..  Arms  Co.,  110 
Mo.  App.  406,  86  S.  W.  489);  but  such  a 
claim  may  be  set  off  (Scarritt  Estate  Co. 
V.  J.  F.  Schmelzer,  etc..  Arms  Co.,  supra). 

60.  Adams  i\  Webster,  25  La.  Ann.  117; 
Plunkett's  Succession,  12  La.  Ann.  558. 

61.  Oliver  v.  Canan,  71  Ohio  St.  360,  73 
N.  E.  466. 

62.  Davis  v.  Bakersfield  Oil,  etc.,  Exch., 
2  Cal.  App.  195,  83  Pac.  260. 
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63.  Batavian  Bank  v.  Minneapolis,  etc., 
R.  Co.,  123  Wis.  389,  101  N.  W.  687. 

64.  Home  v.  Hoyle,  28  Fed.  743,  under  a 
Missouri  statute. 

65.  Neal  v.  Cornwall,  7  Ky.  L.  Rep.  755; 
Martine  v.  Willis,  2  E.  D.  Smith  (N.  Y.) 
524;  Bailey  v.  Martin,  4  Alb.  L.  J.  (N.  Y.) 
20;  Graves  v.  Woodbury,  4  Hill  (N.  Y.)  559, 
40  Am.  Dec.  296;  Fuller  v.  Steiglitz,  27  Ohio 
St.  355,  22  Am.  Rep.  312;  Heister  v.  Enter- 
prise Ins.  Co.,  5  Ohio  Dec.  (Reprint)  479, 
6  Am.  L.  Rec.  238. 

If  the  right  of  set-off  is  suspended  at  the 
time  of  assig-nment,  the  set-off  cannot  be  used 
against  the  assignee  and  oam'uot  be  revived. 
Johnson  v.  Pearson,  7  Dana  (Ky.)  374. 

Where  the  right  to  a  set-off  against  a 
verdict  does  not  exist  at  the  time  of  its  as- 
signment, it  cannot  arise  afterward,  when  a 
judgment  on  the  verdict  is  entered.  Fergu- 
son V.  Bassett,  4  How.  Pr.  (N.  Y.)  168. 

66.  Bayne  v.  Hard,  77  N.  Y.  App.  Div.  251, 
79  N.  Y.  Suppl.  208  [affirmed  in  174  N.  Y. 
534,  66  N.  E.  1104];  Duncan  v.  Stanton,  30 
Barb.  (N.  Y.)  533;  Bailey  v.  Martin,  4  Alb. 
L.  J.  (N.  Y.)  29. 

67.  Michigan. — Kull  v.  Thompson,  38  Mich. 
685. 

Montana. —  Stadler  v.  Helena  First  Nat. 
Bank,  22  Mont.  190,  56  Pac.  Ill,  74  Am.  St. 
Rep.  582. 

New  York. —  Martin  v.  Kunzmuller,  37 
N.  Y.  396,  4  Transcr.  App.  464  [overruling 
Schieffelin  v.  Hawkins,  1  Daly  289];  Myers 
V.  Davis,  22  K  Y.  489;  Murray  v.  Deyo,  10 
Hun  3;  Wells  v.  Stewart,  3  Barb.  40;  Watt 
V.  New  York,  1  Sandf.  23;  Horowitz  i>. 
Brodowsky,  24  Misc.  731,  53  K  Y.  Supph 
815. 

Ohio. —  Stanbery  v.  Smythe,  13  Ohio  St. 
495;  Ross  v.  Johnson,  1  Handy  388,  12  Ohio 
Dec.  (Reprint)  198. 

South  Carolina. —  McAlpin  v.  Wingard,  2 
Rich.  547. 

See  43  Cent.  Dig.  tit.  "  Set- Off  and  Counter- 
claim," §  113. 

68.  Michigan  Sav.  Bank  v.  Millar,  110 
N.  Y.  App.  Div.  670,  96  N.  Y.  Suppl.  568. 

69.  Daviess  r.  Newton,  5  J.  J.  Marsh.  (Ky.) 
89;  Diossy  v.  Heuberer,  1  N.  Y.  City  Ct.  13 
(holding  that  in  an  action  on  a  claim  by  an 
assignee,  defendant  cannot  plead  by  way  of 
set-off  a  claim  against  the  assignor  purchased 


BEJOUPMENl,  SET-OFF,  AND  COUNTER-CLAIM   [34  Cyc]  747 


against  the  assignee  of  a  chose  not  due  at  the  time  of  assignment  a  claim  which 
was  mature  at  that  time.''^  The  merit  of  the  rule  as  to  claims  acquired  after  assign- 
ment, but  before  notice  thereof,  has  been  questioned  on  the  ground  that  the  fault 
lies  with  the  assignee  in  not  giving  prior  notice  of  the  assignment,  and  thereby 
leaving  defendant  to  beheve  that  the  assignor  was  still  the  owner  of  the  demand ; 
and,  accordingly,  the  more  equitable  rule  seems  to  be  that  to  prevent  the  set-off  of 
a  claim  against  an  assignor  in  an  action  by  the  assignee,  defendant  must  be  charged 
with  notice  of  the  assignment  before  he  acquired  the  set-off,  and  before  that  time 
the  debtor  has  the  right  to  arm  himself  with  any  liabilities  of  his  creditor  in  favor 
of  third  persons  and  may  use  them  as  a  set-off  in  an  action  on  his  own  indebted- 
ness by  the  creditor's  assignee,  and  where  a  non-assignable  chose  in  action  is 
transferred,  a  set-off  against  the  assignor,  even  though  acquired  after  the  assign- 
ment, may  be  set  off  against  the  transferee,^*  although  the  rule  has  been  held 
otherwise  as  to  assignable  choses  in  action. '^^  But  all  the  cases  agree  that  a  set-off 
to  be  available  against  an  assignee  must  have  existed  in  favor  of  defendant  before 
notice  of  the  assignment,^®  and  must  have  been  due  before  that  time,'^  and  a 


subsequent  to  the  assignment,  although  he 
had  no  notice  of  such  assignment)  ;  Spencer 
V.  Barber,  5  Hill    (N.  Y.)   568;  Thorn 
Myers,  5  Strobh.  (S.  C.)  210. 

70.  Henderson  v.  Michigan  Trust  Co.,  123 
Mich.  688,  82  N.  W.  510;  Bradley  r.  Smith, 
98  Mich.  449,  57  N.  W.  576,  39  Am.  St.  Kep. 
565,  23  L.  R.  A.  305. 

71.  Mead  v.  Gillett,  19  Wend.  (N.  Y.) 
397,  where,  however,  the  court  held  that  de- 
mands acquired  subsequent  to  the  assignment 
could  not  under  the  express  wording  of  the 
statute  be  set  off,  although  defendant  became 
the  holder  of  them  without  notice  of  the  as- 
signment. 

72.  Alabama. —  Stewart  v.  Kirkland,  19 
Ala.  162;  Harwell  v.  Steel,  17  Ala.  372; 
Stocking  V.  Toulmin,  3  Stew.  &  P.  35. 

California. —  St.  Louis  Nat.  Bank  v.  Gay, 
101  Cal.  286,  35  Pac.  876. 

Connecticut. —  Adams  v.  Leavens,  20  Conn. 
73. 

Minnesota. —  See  Martin  Pillsbury,  23 
Minn.  175. 

New  YorJc. —  Ketchum  v.  Williams,  7  N.  Y. 
Leg.  Obs.  181. 

Pennsylvania. — Jordan  v.  Stewart,  1  Pittsb. 
54. 

^outh  Carolina. —  Burkett  V.  Moses,  11 
Rich.  432. 

United  States. —  See  Bull  v.  Kasson  First 
Nat.  Bank,  14  Fed.  612  [reversed  on  other 
grounds  in  123  U.  S.  105,  8  S.  Ct.  62,  31 
L.  ed.  97]. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  109. 

The  notice  must  be  actual. —  Stewart  v. 
Kirkland,  19  Ala.  162,  holding  that  where  ac- 
counts to  be  created  in  the  future  are  con- 
veyed by  deed  of  trust,  together  with  cer- 
tain other  property,  the  registration  of  the 
deed  is  not  constructive  notice  of  the  assign- 
ment so  as  to  prevent  a  set-olf  against  them, 
where  defendant  does  not  have  actual  notice 
of  such  assignment. 

But  a  negotiable  note,  expressed  to  be  pay- 
able without  defalcation  or  discount,  is  ex- 
empt from  any  set-off  accruing  in  favor  of 
the  maker  against  the  assignor  after  assign- 


ment, although  before  notice  thereof.  Smith 
V.  Ashby,  20  Mo.  354. 

73.  Jordan  v.  Stewart,  1  Pittsb.  (Pa.)  54. 

74.  Burkett  v.  Moses,  11  Rich.  (S.  C.) 
432. 

75.  Davis  v.  Miller,  14  Gratt.  (Va.)  1. 

76.  Alabama. — Gildersleeve  v.  Caraway,  19 
Ala.  246. 

Indiana. —  Sample  v.  Lamb,  3  Ind.  180. 

Kentucky. — Walker  v.  McKay,  2  Mete.  294; 
Ridgway  v.  Collins,  3  A.  K.  Marsh.  410; 
Overby  v.  Wells,  54  S.  W.  955,  21  Ky.  L.  Rep. 
1316;  Whallen  V.  Judah,  5  Ky.  L.  Rep.  316. 

Massachusetts. —  St.  Andrew  v.  Manchaug 
Mfg.  Co.,  134  Mass.  42;  Backus  v.  Haulding, 
129  Mass.  234;  Jenkins  v.  Brewster,  14  Mass. 
291. 

Michigan. —  Bacon  v.  Reich,  121  Mich.  480, 
80  N.  W.  278,  49  L.  R.  A.  311. 

New  York. —  Wolcott  f.  Sullivan,  1  Edw. 
399  [afirmed  in  6  Paige  117]. 

Pennsylvania. —  Northampton  Bank  v.  Bal- 
liet,  8  Watts  &  S.  311,  42  Am.  Dec.  297. 

South  Carolina.-^  Columbia  Bank  V.  Gads- 
den, 56  S.  C.  313,  33  S.  E.  575. 

Vermont. —  Weeks  i/.  Hunt,  6  Vt.  15,  hold- 
ing that  a  note  given  after  notice  of  an  as- 
signment, although  for  a  preexisting  liabil- 
ity, cannot  be  set  off. 

United  States. —  Weightman  v.  Queen,  29 
Fed.  Cas.  No.  17,359,  12  Cranch  C.  C.  172. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  113. 

77.  Adams  v.  Rodarmel,  19  Ind.  339;  Wal- 
ker r.  McKay,  2  Mete.  (Kv.)  294;  Graham 
V.  Tilford,  1  Mete.  (Kv.)'112;  King  r.  God- 
dard,  8  Kv.  L.  Rep.  150,  7  Kv.  L.  Rep.  682; 
Soloman  v.  Holt,  3  E.  D.  Smith  (N.  Y.)  139; 
Fuller  V.  Steiglitz,  27  Ohio  St.  355,  22  Am. 
Rep.  312.  But  see  Stewart  r.  Anderson,  23 
Fed.  Cas.  No.  13,421,  1  Cranch  C.  C.  586 
[affirmed  in  0  Cranch  203.  3  L.  ed.  109],  hold- 
ing that  in  an  action  on  the  indorsee  against 
the  maker  of  a  promissory  note,  defendant 
may  set  off  the  payee's  note  to  him,  which 
he  held  before  and  at  the  time  he  had  notice 
of  the  assignment  of  his  own  note  to  plain- 
tiff, although  not  then  payable,  but  becoming 
payable  before  his  own  note. 
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debtor  who,  after  notice  of  assignment  of  the  debt  by  the  creditor,  purchases  a 
claim  against  the  creditor,  cannot  set  off  the  same  in  a  suit  brought  by  the  assignee/^ 
although  defendant,  while  having  notice  of  the  assignment,  did  not  have  notice 
of  the  identity  of  the  assignee,  and  the  same  rule  has  been  held  to  apply  to  recoup- 
ment,^^ counter-claim,^^  compensation, and  reconvention;  and  set-off  will  not 
be  allowed  if  defendant  had  knowledge  of  facts  sufficient  to  put  him  on  inquiry, 
or  abstain  from  inquiry  for  the  purpose  of  avoiding  notice.^*  In  a  few  cases, 
however,  it  is  held  sufficient  if  defendant's  claim  against  the  assignor  exist  at  the 
time  of  suit  brought.  But  under  no  rule  can  a  claim  not  arising  or  maturing 
before  suit  brought  be  set  off  at  law.^® 

3.  Demands  Unliquidated  at  Time  of  Assignment.^^  In  an  action  on  a  liquidated 
demand  held  by  plaintiff  as  assignee,  an  unliquidated  claim  existing  in  favor  of 
defendant  against  the  assignor  at  the  time  of  the  assignment  is  not  a  proper  set-off  .^^ 

4.  Claims  Against  the  Assignor  and  Another.  Defendant  cannot  set  off  a 
demand  against  the  assignor  and  another,  unless  the  assignor  was  principal  and 
the  third  person  a  surety,  or  unless  the  claim  of  the  third  person  had  been  trans- 
ferred to  the  assignor  prior  to  his  assignment  to  plaintiff. 

5.  Set-Off  Against  Intermediate  Assignee.  Defendant  cannot,  as  against 
plaintiff,  set  off  demands  against  plaintiff's  intermediate  assignees,  unless  there 
is  an  agreement  between  the  parties  allowing  it.^^  Thus  a  set-off  against  an  inter- 
mediate assignee  held  as  a  general  rule  to  be  unavailable  in  an  action  on  a  note,^* 


78.  Alnhama. —  Lewis  v.  Faber,  65  Ala. 
460,  holding  that  where  a  debtor  of  a  bank 
transferred  to  the  bank  as  collateral  security 
a  note  held  by  him  against  a  third  person, 
and  his  surety  paid,  the  debt  to  the  bank, 
and  took  from  it  an  assignment  of  the  note 
held  by  it  as  collateral,  in  an  action  on  the 
note  by  the  surety,  the  maker  could  not  set 
off  a  demand  against  the  payee  acquired  after 
notice  of  the  transfer  to  the  bank,  since  the 
assignment  to  the  surety  related  back  to  the 
time  when  the  note  was  transferred  to  the 
bank. 

Indiana. —  Goldthwait  v.  Bradford,  36  Ind. 
149  (holding  that  in  an  action  on  a  note  by 
an  assignee  against  the  maker,  the  maker 
cannot,  by  way  of  a  set-off,  set  up  claims 
against  the  payee  purchased  subsequent  to 
the  notice  of  the  assignment,  notwithstand- 
ing the  fact  that  the  payee,  subsequent  to 
the  execution  of  the  note,  agreed  that  he 
would  accept  a?  payment  thereon,  any  legal 
claims  against  him  that  the  maker  might 
obtain,  since  such  agreement  did  not  change 
the  rights  of  the  parties)  ;  Sayres  v.  Link- 
hart,  25  Ind.  145;  Shannon  v.  Wilson,  19 
Ind.  112. 

Kentuchy. —  Jackson  v.  Holloway,  14  B. 
Mon.  140;  Bramblett  v.  Slemp,  108  S.  W. 
339,  32  Ky.  L.  Rep.  1329. 

Mississippi. —  Freeland  v.  Man,  1  Sm.  &  M. 
531. 

New  YorA':.— Solomon  r.  Holt,  3  E.  D. 
Smith  139. 

Ohio. —  Williams  v.  Pultze,  5  Ohio  Dec. 
(Reprint)  503,  6  Am.  L.  Rec.  337,  2  Cine.  L. 
Bui.  253. 

West  Virginia. —  Cochrane  v.  Hyre,  49 
W.  Va.  315.  38  S.  W.  554. 

United  States. —  Whitaker  v.  Pope,  29  Fed. 
Cas.  No.  17,528,  2  Woods  463. 

See  43  Cent.  Dig.  tit.  '''Set-Off  and  Coun- 
ter-Claim,"  §  114. 
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79.  Small  v.  Browder,  11  B.  Mon.  (Ky.) 
212. 

80.  Jefferson  County  v.  Arrghi,  51  Miss. 
667. 

81.  Norton  v.  McCarthy,  10  Misc.  (N.  Y.) 
222,  30  N.  Y.  Suppl.  1057;  Diossy  v. 
Heuberer,  1  N.  Y.  City  Ct.  13. 

82.  Harrison  v.  W^ilson,  5  Rob.  (La.)  275, 
holding  that  in  an  action  to  recover  an 
account,  brought  by  an  assignee  under  a 
gratuitous  assignment,  followed  by  notice  to 
the  debtor,  the  debtor  cannot  plead  by  way 
of  compensation  a  claim  against  the  assignor 
acquired  subsequent  to  the  time  of  receiving 
notice  of  such  assignment. 

83.  Falls  V.  Thoms,  22  La.  Ann.  173. 

84.  Cochrane  v.  Hyre,  49  W.  Va.  315,  38 
S.  E.  554. 

85.  Russell  v.  Redding,  50  Ala.  448;  St. 
Louis  Nat.  Bank  v.  Gay,  101  Cal.  286,  35 
Pac.  876.  See  also  New  Farmers',  etc..  Bank 
V.  Crowe,  82  S.  W.  287,  26  Ky.  L.  Rep.  500. 

86.  Ligare  v.  Hayden,  51  111.  App.  69; 
Lowell  V.  Lane,  33  Barb.  (N.  Y.)  292. 

87.  Set-off  of  unliquidated  demands  gen- 
erally see  supra,  VI,  I,  3. 

88.  Frick  v.  White,  57  N.  Y.  103;  All- 
goever  v.  Edmunds,  66  Barb.  (N.  Y.)  579. 

89.  Woods  V.  Harris,  5  Blackf.  (Ind.)  585. 

90.  Hoffman  v.  Zollinger,  39  Ind.  461. 

91.  Robinson  v.  Beall,  3  Yeates  (Pa.) 
267. 

92.  Frowein  v.  Calvird,  75  Mo.  App.  567, 
particularly  where  the  intermediate  assignee 
held  the  claim  before  due. 

93.  Frowein  v.  Calvird,  75  Mo.  App.  567. 

94.  Bostick  v.  Scruggs,  50  Ala.  10;  Mc- 
Kenzie  v.  Hunt,  32  Ala.  494;  Thompson  v. 
Harrison,  1  Daly  (N.  Y.)  302  (holding  that 
the  fact  that  the  pledgee  of  a  note,  under  an 
agreement  that  it  should  be  collateral  merely, 
brought  suit  upon  it  in  his  own  name,  does 
not  entitle  the  maker  to  set  up  as  a  counter- 
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and  the  same  principle  is  held  to  be  applicable  where  plaintiff  sues  upon  a 
bond.'^ 

6.  Transfer  of  Overdue  Negotiable  Paper.  Because  the  words  of  the  statute 
embrace  only  mutual  debts/-*^  and  because  a  set-off  is  as  a  general  rule  allowed 
only  against  a  party  to  the  record/^  it  is  held  that  in  an  action  by  the  indorsee 
of  an  overdue  promissory  note  the  maker  cannot  set  off  independent  demands 
against  the  payee,  but  the  indorsee  is  liable  only  to  such  equities  as  arise  out  of 
the  note  transaction  itself,  and  not  to  a  set-off  in  respect  of  a  debt  due  from  the 
indorser  to  the  maker  arising  out  of  a  collateral  matter/^  and  the  transfer  must 
be  actual,  and  not  merely  nominal/'^  or  as  collateral  security.^  Other  cases  hold, 
however,  that  the  indorsee  stands  in  the  shoes  of  the  original  party  and  takes 
subject  to  a  notice  of  a  set-off  implied  by  law,  and  these  cases  allow  defendant, 
in  an  action  by  the  indorsee  against  the  maker,  to  set  off  a  demand  against  the 
payee  acquired  before  notice  of  the  assignment,  and  relating  to  a  distinct  and 
independent  transaction;  ^  and  in  several  states  the  set-off  in  question  is  expressly 


claim  a  claim  against  the  pledgee  in  a  subse- 
quent action  brought  by  the  payee)  ;  Perry  v. 
Mays,  2  Bailey  (S.  C.)  354;  Hooper  V. 
Spicer,  2  Swan  (Tenn.)  494  (so  holding  as 
to  a  note  transferred  after  maturity ) .  And 
see  Commercial  Paper,  8  Cyc.  64. 

95.  Blair  v.  Mathiott,  46  Pa.  St.  262. 
But  see  Metzgar  v.  Metzgai',  1  Rawle  (Pa.)  227. 

96.  Adams  Bliss,  16  Vt.  39.  And  see 
supra,  I,  A,  3,  'a. 

97.  Johnson  v.  Bridge,  6  Cow.  (N.  Y.) 
693  [affirmed  in  5  Wend.  342].  And  see 
supra,  VI,  K,  1. 

98.  Alabama. —  Stocking  v.  Toulmin,  3 
Stew.  &  P.  35. 

California. —  See  Curtis  v.  Sprague,  41  Cal. 
55. 

Connecticut. —  Simpson  v.  Hall,  47  Conn. 
417;  Goodrich  v.  Stanley,  23  Conn.  79;  Cul- 
ver V.  Parish,  21  Conn.  408;  Fairchild  v. 
Brown,  11  Conn.  26;  Stedman  v.  Jillson,  10 
Conn.  55;  Robinson  v.  Lyman,  10  Conn.  30, 
25  Am.  Dec.  52. 

Florida. —  Kilcrease  v.  White,  6  Fla.  45. 

Georgia. — Wilkinson  v.  Jeffers,  30  Ga.  153 ; 
Tinsley  v.  Beall,  2  Ga.  134. 

Indiana. —  Hankins  v.  Shoup,  2  Ind.  342. 

Iowa. —  Whittaker  v.  Kuhn,  52  low'a  315,  3 
N.  W.  127;  Way  v.  Lamb,  15  Iowa  79;  Ship- 
man  V.  Bobbins,  10  Iowa  208. 

Maryland. — •  Eversole  v.  Maull,  50  Md.  95  ; 
Renwick  v.  Williams,  2  Md.  356 ;  Annan  v. 
Houck,  4  Gill  325,  45  Am.  Dec.  133. 

Michigan. —  Hendricks  v.  Toole,  29  Mich. 
340. 

Missouri. —  Hunleth  v.  Leahy,  146  Mo.  408, 
48  S.  W.  459 ;  Loewen  v.  Fors'ee,  137  Mo.  29, 
38  S.  W.  712,  59  Am.  St.  Rep.  489;  Barnes 
V.  McMullins,  78  Mo.  260 ;  Cutler  v.  Cook,  77 
Mo.  388;  Arnot  v.  Woodburn,  35  Mo.  99; 
Mattoon  v.  McDaniel,  34  Mo.  138;  Unseld  IK 
Stephenson,  33  Mo.  161;  Gullett  v.  Hoy,  15 
Mo.  399;  Collins  v.  Waddle,  4  Mo.  452;  (3^rier 
v.  Hinman,  9  Mo.  App.  213;  Haeussler  v. 
Greene,  8  Mo.  App.  451. 

ISleiD  Hampshire. —  Leavitt  V.  Peabody,  62 
N.  H.  185;  Ordiorne  v.  Woodman,  39  N.  H. 
541;  McDum;>  r.  Dame,  11  N.  H.  244;  Jen- 
ness  r.  Bean,  10  N.  H.  2C6,  34  Am.  Dec.  152; 
Chandler  V.  Drew,  6  N.  H.  469,  26  Am.  Dec. 
704. 


Neto  York. —  Johnson  r.  Bridge,  6  Cow.  693 
[affirmed  in  5  Wend.  342]. 

Pennsylvania. —  Long  v.  Rhawn,  75  Pa.  St. 
128;  Clay  v.  Cottrell,  18  Pa.  St.  408;  Hughes 
V.  Large,  2  Pa.  St.  103. 

Vermont. —  Ilaley  -i;.  Congdon,  56  Vt.  65; 
Armstrong  v.  Noble,  55  Vt.  428 ;  Adams  v. 
Bliss,  16  Vt.  39;  Britton  v.  Bishop,  11  Vt. 
70. 

Virginia. —  Davis  v.  Miller,  14  Gratt.  1. 

England. —  Burrough  v.  Moss,  10  B.  &  C. 
558,  8  L.  J.  K.  B.  0.  S.  287,  5  M.  &  R.  296, 
21  E.  C.  L.  238;  Quids  v.  Harrison,  3  C.  L.  R. 
353,  10  Exch.  572,  24  L.  J.  Exch.  66,  3  Wkly. 
Rep.  160;  Whitehead  v.  Walker,  7  Jur.  330, 
12  L.  J.  Exch.  28,  10  M.  &  W.  696 ;  Stillivant 
r.  Ford,  II  L.  J.  C.  P.  245,  4  M.  &  G.  101,  4 
Scott  N.  R.  668,  43  E.  C.  L.  61.  But  see 
Holmes  v.  Kidd,  3  H.  &  N.  891,  5  Jur.  K  S. 
295,  28  L.  J.  Exch.  112,  7  Wkly.  Rep.  108. 

99.  Leavitt  v.  Peabody,  62  N.  H.  185; 
Ordiorne  v.  Woodman,  39  N.  H.  541;  Mc- 
Duffie  V.  Dame,  11  N.  H.  244. 

1.  Jenness  v.  Bean,  10  N.  H.  266,  34  Am. 
Dec.  152.  But  see  Wilkinson  v.  Jeffers,  30 
Ga.  153. 

2.  Kansas. —  Choat  v.  Boyd,  59  Kan.  676, 
54  Pac.  1040;  Davies  v.  Stevenson,  59  Kan.- 
648,  54  Pac.  679;  Norton  v.  Foster,  12  Kan. 
44. 

Maine. —  Wood  v.  Warren,  19  Me.  23; 
Burnham  v.  Tucker,  18  Me.  179;  Barney  v. 
Norton,  11  Me.  350;  Shirley  v.  Todd,  9  Me. 
83.    But  see  Call  v.  Chapman,  25  Me.  128. 

Massachusetts. —  Fisher  v.  Leland,  4  Cush. 
456,  50  Am.  Dec.  805;  Ranger  r.  Gary,  1 
Mete.  369;  Braynard  v.  Fisher,  6  Pick.  355; 
Sargent  v.  Sou'thgate,  5  Pick.  312,  16  Am. 
Dec.  409  {distinguishing  Holland  r.  Make- 
peace, 8  Mass.  418,  and  Peabody  r.  Peters,  5 
Pick.  1,  in  which  a  different  opinion  was  in- 
timated] ;  Stockbridge  v.  Damon,  5  Pick.  223. 

I^ew  Yorfc.— Ford  r.  Stuart,  19  Johns.  342; 
O'Callaghan  v.  Sawyer.  5  Johns.  118;  Fur- 
man  V.  Haskin.  2  Cai.  369. 

Norih  Carolina. —  Harrington  r.  \^^lcox, 
53  N.  C.  349;  Wharton  v.  Hopkins,  33  N.  C. 
505;  Haywood  v.  McNair,  14  N.  C.  231,  19 
N.  C.  283. 

Oregon. —  T^TcDonald  Mackenzie.  24  Oreg. 
573,  14  Pac.  866. 
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authorized  by  statute,  enacted  in  some  instances  shortly  after  a  judgment  of  the 
courts  against  it,^  and  is  allowed  as  a  counter-claim  under  the  code  practice.* 
But  although  the  note  was  assigned  after  due  the  right  of  set-off  does  not  extend 
to  claims  against  intermediate  holders,  but  only  against  the  maker;  ^  and  the 
maker  is  not  entitled  to  set  off  a  demand  against  the  payee  if  at  the  time  of  the 
transfer  of  the  note  to  plaintiff  the  payee  had  other  claims  against  the  maker  to 
an  amount  sufficient  to  exhaust  the  demands  sought  to  be  set  off.^ 

7.  Waiver  and  Estoppel.  If  the  debtor  promise  the  assignee  of  a  chose  in 
.action  to  pay  the  debt  to  him,  he  cannot  afterward  avail  himself  in  set-off  of 
claims  he  may  have  against  the  assignor,  as  such  a  promise  amounts  to  a  waiver 
'Of  any  right  of  set-off  he  may  have  against  the  assignor.'^  Similarly,  the  debtor 
by  his  conduct  in  inducing  the  assignee  to  believe  that  the  obligation  will  be  met, 
and  that  there  is  no  defense  thereto,  may  be  held  to  have  waived  the  right  to 
avail  himself  of  a  set-off  against  the  assignor  in  an  action  by  the  assignee.^  partic- 


Vermont.— Foot  v.  Ketchum,  15  Vt.  258, 
40  Am.  Dec.  678. 

Where  the  payee  of  notes  under  seal  as- 
:^igns  them  when  insolvent,  and  when  the 
notes  are  overdue,  the  maker  in  a  suit  by  the 
assignee  may  set  off  a  liability  against  the 
maker  as  surety  for  the  payee  of  the  notes 
in  suit.  Craighead  v.  Swartz,  219  Pa.  St. 
149,  67  Atl.  1003. 

3.  See  the  statutes  of  the  several  states. 
And  see  the  following  cases : 

Arkansas. —  Oldham  c.  Wallace,  4  Ark. 
559. 

Illinois. —  Root  v.  Irwin,  18  111.  147.  See 
Ligare  v.  Hayden,  51  111.  App.  69. 

Missouri. —  Munday  v.  Clements,  58  Mo. 
577;  Paston  i\  Bussmeyer,  28  Mo.  330. 

Islew  York. —  Driggs  v.  Rockwell,  11  Wend. 
504. 

South  Carolina. —  Perry  v.  Mays,  2  Bailey 
354;  English  v.  Nixon,  3'McCord  549. 

Tennessee. —  Gatewood  v.  Denton,  3  Head 
380. 

Texas. —  Goodson  v.  Johnson,  35  Tex.  622 ; 
McMahan  ?;.  Bremond,  16  Tex.  331. 

United  States. —  Bull  v.  Kasson  First  Nat. 
Bank,  14  Fed.  612  [reversed  on  other  grounds 
in  123  U.  S.  105,  8  S.  Ct.  62,  31  L.  ed.  97], 
under  a  Minnesota  statute. 

4.  Cole  V.  Stearns,  20  Misc.  (N.  Y.)  502, 
46  N.  Y.  Suppl.  238  [a/firmed  in  23  N.  Y. 
App.  Div.  446,  48  'N.  Y.  Suppl.  318  {affirmed 
in  162  N.  Y.  637,  57  N.  E.  1106)]. 

5.  Sykes  r.  Lewis,  17  Ala.  261;  Perry  v. 
Mays,  2  Bailey  (S.  C.)  354;  English  r.  Nixon, 
3  McCord  (S.  C.)  549.  And  see  Commercial 
Paper,  8  Cyc.  64. 

6.  Collins  V.  Allen,  12  Wend.  (N.  Y.) 
356,  27  Am.  Dec.  130. 

7.  Alabama. —  Holmes  r.  Bullock,  4  Ala. 
228,  holding  that  where  a  debtor  in  account 
gives  his  note  for  the  amount  to  the  assignee 
thereof,  and  afterward  pays  notes  on  which 
he  was  liable  as  surety  and  the  assignor  as 
principal,  he  cannot  in'^an  action  on  the  note 
set  off  such  payments. 

Kentucky. —  Cabiness  v.  Herndon,  Litt.  Sel, 
Cas.  469,  holding  that  the  equity  which  the 
maker  of  a  note  has  is  extinguished  by  the 
maker's  unconditional  promise  to  the  assignee 
to  pay  the  note  in  consideration  of  the  as- 
signee giving  time  thereon. 
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Massachusetts. —  Mowry  v.  Todd,  12  Mass. 
281. 

Neio  Hampshire. —  Thompson  v.  Emery,  27 
N.  H.  269. 

Neto  York. — 'Henry  v.  Brown,  19  Johns. 
49,  holding  that  where  the  obligor  of  a  bond, 
after  notice  from  the  assignee,  of  the  assign- 
ment, paid  to  the  assignee  a  part  of  the  sum 
due,  and  promised  to  pay  the  balance,  with- 
out mentioning  any  set-off  or  demands 
against  the  assignor,  the  obligor,  in  an  action 
afterward  brought  on  the  bond  by  the  as- 
signee, could  not  set  off  a  demand  against  the 
assignor  existing  prior  to  the  bond,  it  being 
presumed  from  the  promise  of  defendant  and 
his  silence  on  the  subject  of  set-oif  that  a 
claim  against  the  obligee  in  the  bond  had 
been  previously  settled. 

Penjisylvania. —  Henniss  v.  Page,  3  Whart. 
275. 

South  Carolina. —  Lane  v.  Winthrop,  1 
Bay  116,  1  Am.  Dec.  599. 

Virginia. —  See  Mayo  v.  Giles,  1  Munf . 
533 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §  110. 

Where  the  transferee  of  a  non-negotiable 
note  knew  at  the  time  of  its  transfer  that 
the  payee  and  maker  had  agreed  that  the 
payee's"^  indebtedness  to  the  maker  on  book- 
account  should  be  applied  on  the  note,  the 
transferee  took  the  same  subject  to  the  right 
of  defendant  to  hiake  the  set-off.  Fitch  v. 
Gates,  39  Conn.  366. 

8.  McLellan  v.  Walker,  26  Me.  114  (hold- 
ing that  where  a  client  drew  an  order  on  an 
attorney  with  whom  he  had  placed  a  collec- 
tion, requesting  the  money  when  collected  to 
be  paid  to  a  person  named,  and  the  attorney 
accepted  the  order,  without  saying  anything 
about  any  demand  of  his  own  against  the 
client  growing  out  of  another  transaction, 
and  the  order  was  afterward  assigned  to  an- 
other, and  notice  given  to  the  attorney,  he 
could  not  set  off  his  claim  against  the  client 
against  the  holder  of  the  order)  ;  Merrill  v. 
Merrill,  3  Me.  463,  14  Am.  Dec.  247 
(where  a,  creditor  for  goods  sold  became  the 
surety  of  another  in  a  note  not  negotiable, 
payable  to  his  debtor,  and  the  note  was  as- 
signed by  delivery,  and  the  creditor  on  being 
required  by  the  assignee  to  pay  the  same 
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iilarly  where  the  assignee  was  induced  to  purchase  the  obhgation  in  consequence 
of  representations  by  the  obhgor  that  he  had  no  defense  to  it.*^ 

8.  Equitable  Set-Off  Against  Assigned  Causes  of  Action.  As  a  general  rule 
an  equitable  right  of  set-off  is  not  defeated  by  assignment  of  the  debt/°  and  where 
there  are  mutual  debts,  and  an  express  or  implied  agreement  of  mutual  credit, 
a  court  of  equity  will  enforce  it  against  an  assignee ;  "  but  the  rights  of  equitable 
assignees  will  be  protected  in  equity  against  claims  in  set-off  acquired  against 
the  assignor  after  notice  of  the  assignment/^  and  equity  will  not  allow  a  set-off 
against  an  assignee  where  to  do  so  would  be  inequitable/^  The  insolvency  of  the 
assignor  at  the  time  of  assignment  is  good  ground  in  equity  to  authorize  a  set-off 
against  the  assignee  of  claims  against  the  assignor  at  the  time  of  assignment 
but  where  a  demand  against  which  a  set-off  is  pleaded  on  the  ground  of  the  debtor's 
insolvency  or  non-residence  has  been  assigned,  it  must  appear  that  the  insolvency 
or  removal  occurred  before  the  assignment,  or  equity  will  not  set  off  the  demand.^^ 
As  a  general  rule  equity  will  not  allow  a  set-off  against  an  assignee  of  a  claim 
against  the  assignor  not  due  at  the  time  of  assignment; "  but  upon  the  existence 
of  those  equities  which  move  that  court  to  allow  set-offs  unavailable  at  law,^^  a 
set-off  may  be  allowed  of  a  claim  accruing  after  commencement  of  the  action.^^ 
And  in  equity  upon  proof  of  the  non-residence  or  insolvency  of  the  assignor  at 
the  time  of  the  assignment  it  has  been  held  that  even  an  unliquidated  claim 
sounding  in  tort  may  be  set  off  against  the  assignee. 

M.  Assigned  Claim  as  Set-Off  or  Counter-Claim  —  l.  General  Rules. 
A  debtor  has  as  good  a  right  to  purchase  a  cross  demand  to  extinguish  a  claim 


referred  him  to  the  other  maker  as  the  real 
debtor,  but  said  nothing  of  the  debt  due  to 
himself  from  the  payee  as  a  subsisting  claim 
by  way  of  set-off)  ;  Kemp  v.  McPherson,  7 
Harr  &  J.  (Md.)  320;  King  v.  Fowler,  16 
Mass.  397  (holding  that  where  the  promisor 
in  a  contract  knew  of  the  promisee's  intention 
to  assign  the  contract  to  a  certain  person, 
and  made  no  suggestion  to  the  latter  of  any 
claim  against  the  promisee,  and  on  receiving 
formal  notice  of  the  assignment  made  no  ob- 
jection thereto,  the  promisor  must  be  deemed 
in  equity  to  have  waived  his  right  to  any 
set-off)  :  Dean  v.  Herrold,  37  Pa.  St.  150. 
But  see  Keyes  v.  Waters,  18  Vt.  479. 

9.  Dean  f.  Herrold,  37  Pa.  St.  150;  Elliott 
V.  Callan,  1  Penr.  &  W.  (Pa.)  24  (holding 
that  where  one  who  was  about  to  receive  the 
assignment  of  a  single  bill  called  on  the 
payer  to  know  whether  he  would  pay  the 
same,  and  was  informed  by  the  latter  that 
he  would,  tlie  latter  could  not  afterward  set 
up  any  defense  against  the  payment  of  the 
money  to  the  assignee  which  existed  previous 
to  such  promise)  ;  McMullen  v.  Wenner,  16 
Serg.  &  R.  (Pa.)  18,  16  Am.  Dec.  543. 

10.  Donelson  v.  Posey,  13  Ala.  752;  Colyer 
i\  Craig,  11  B.  Mon.  (Ky.)  73;  Davidge  v. 
Mayo,  1  Silv.  Sup.  (N.  Y.)  336,  5  N.  Y. 
Suppl.  475;  Smith  v.  Clark,  4  Paige  (N.  Y.) 
308;  Utica  Ins.  Co.  v.  Power,  3  Paige  (N.  Y.) 
365.  But  see  Davis  v,  Milburn,  3  Iowa  163, 
holding  that  a  right  of  set-off,  equitable 
because  the  same  parties  are  really  interested 
as  principals  in  both  debts,  but  not  legal, 
because  as  to  one  there  are  sureties  jointly 
liable,  is  defeated  by  a  'bona,  fide  assignment 
of  one  without  notice. 

11.  Green  v.  Darling,  10  Fed.  Cas.  No. 
5,765,  5  Mason  201. 

12.  Davis  V.  Milburn,  3  Iowa  163  (holding 


that  where  a  judgment  in  favor  of  a  non- 
resident has  been  assigned  bona  fide  for  a 
valuable  consideration,  claims  against  such 
non-resident  by  the  judgment  debtor  cannot 
be  set  off  against  the  assignee)  ;  American 
Bank  v.  Wall,  56  Me.  167 ;  Pass  v.  McRea,  36 
Miss.  143. 

13.  Burton  v.  Willen,  6  Del.  Ch.  403,  33 
Atl.  675. 

14.  Groves  v.  Williams,  68  Ga.  598;  Dorsey 
V.  Reese,  14  B.  Mon.  (Ky.)  157  (where  the 
assignor  was  both  insolvent  and  non-resident 
at  the  time  of  assignment)  ;  Colyer  v.  Craig, 
11  B.  Mon.  (Ky.)  73;  Terry  v.  Wooding,  2 
Patt.  &  H.  (Va.)  178. 

In  an  action  by  receivers  of  a  bank  against 
an  indorser  of  a  note  indorsed  to  the  bank, 
defendant  may  file  by  way  of  a  set-off  bills 
against  the  vendor  held  by  him  when  the 
bank  became  insolvent  and  passed  into  the 
hands  of  receivers.  American  Bank  v.  Wall, 
56  Me.  167. 

15.  Talbot  r.  Warfield,  3  J.  J.  Marsh. 
(Ky.)  83  (holding  also  that  the  removal  of 
an  assignor  from  the  state  gives  no  right  to 
an  obligor  of  a  bond  to  set  off  demands 
which  he  had  against  the  assignor  against 
the  assignee,  without  showing  a  connection 
between  them  and  the  bond  wliile  the  as- 
signor OAvncd  it)  ;  Bobbins  v.  Hollev,  1  T.  B. 
Mon.  (Kv.)  191.  See  Colyer  v.  Craig,  11 
B.  Mon.  (Kv.)  73. 

16.  Kinsey  v.  Ring,  83  Wis.  536,  53  N.  W. 
842. 

17.  See  supra,  I,  F.  4. 

18.  Eii?enman  r.  Clark.  21  Ind.  App.  129, 
51  N.  E.  725,  allowin<T  an  equitable  sot-off 
for  money  paid  on  beluilf  of  plaintiff's  as- 
signor after  commencement  of  suit. 

19.  Bramblott  r.  Slemp,  108  S.  W.  330,  32 
Ky.  L.  Rep.  1329. 
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against  himself  by  set-off  as  he  has  to  accomphsh  the  same  effect  by  making  a 
payment ;  and  thus  it  is  held  that  a  claim  against  plaintiff  assigned  to  defendant 
before  suit  brought  may  be  set  off  against  plaintiff's  cause  of  action,^^  if  defendant 


20.  Nix  V,  Ellis.  118  Ga.  345,  45  S.  E. 
404,  98  Am.  St.  Eep.  Ill;  Bramblett  v. 
Slemp,  108  S.  W.  339,  32  Ky.  L.  Rep.  1329; 
Cornell  v.  Donovan.  13  N.  Y.  St.  704;  Rider 
V.  Johnson,  20  Pa.  St.  190;  Russell  v.  Spear, 
12  Phila.  (Pa.)  230,  4  Vvkly.  Notes  Cas.  476. 

But  where  a  partner  assigned  in  his  own 
name  a  note,  executed  by  plaintiff  to  a  firm, 
to  defendant,  the  latter  could  not  use  it  as  a 
set-off  in  plaintiff's  action  against  him,  be- 
cause no  interest  in  the  note  passed  to  him. 
Mclntire  v.  McLaurin,  2  Humphr.  (Tenn.) 
71,  36  Am.  Dec.  300. 

21.  Georgia.— W-iSi  v.  Ellis,  118  Ga.  345, 
45  S.  E.  404,  98  Am.  St.  Rep.  111. 

Z^^mois.— Graff  v.  Kahn,  18  111.  App.  485, 
holding  that  where  a  surety  on  an  obligation 
is  sued  alone  he  may  plead  as  a  set-off  a 
demand  due  to  his  principal,  where  he  shows 
that  the  demand  has  been  assigned  to  him. 

Indiana. —  Weader  v.  Crawfordsville  First 
Nat.  Bank,  126  Ind.  Ill,  25  N.  E.  887; 
Hurd  V.  Earl,  4  Blackf.  184. 

Kentucky. —  Otwell  r.  Cook,  9  B.  INIon.  357. 

Maryland. —  Steele  v.  Sellman,  79  Aid.  1, 
28  Atl.  811  (holding  that  Code,  art.  75,  §  12, 
providing  that  in  an  action  on  a  sealed  writ- 
ing defendant  may  file  any  demand  he  has 
against  plaintiff  on  a  sealed  writing  in  bar, 
or  plead  it  in  discount  of  plaintiff's  claim, 
does  not  deprive  defendant  in  such  an  action 
of  his  right  to  file  a  demand  due  a  third 
party  on  a  sealed  instrument,  and  assigned 
to  defendant,  in  bar  of  plaintiff's  right  to 
recover)  ;  Hennighausen  v.  Tischer,  50  Md. 
583  (holding  that  a  shareholder  in  a  building 
association,  who  has  made  a  mortgage  to  it, 
can  set  off,  as  against  the  amount  due  by 
him  under  the  mortgage,  claims  held  by  him 
against  the  association,  consisting  of  balances 
due  from  the  association  to  members  who 
have  withdrawn  and  assigned  their  claims  to 
him) . 

Michigan. —  Hanselman  v.  Doyle,  90  Mich. 
142,  51  N.  W.  195. 

Mississippi. —  Ashby  v.  Carr,  40  Miss.  64 ; 
Ainsworth  v.  Ainsworth,  24  Miss.  145. 

Nebraska. —  Salladin  v.  Mitchell,  42  Nebr. 
859,  61  N.  W.  127,  holding  that  on  a  fore- 
closure by  the  assignee  for  the  benefit  of 
creditors  of  a  mortgage  owned  by  his  as- 
signor, an  insolvent  bank,  a  purchaser  from 
the  mortgagor  may  set  off  an  indebtedness 
due  him  from  the  bank  on  a  certificate  of 
deposit,  although  the  certificate  was  orig- 
inally issued  to  a  third  person. 

Netv  York. —  Martin  v.  Williams,  17  Johns. 
330;  Tuttle  v.  Bebee,  8  Johns.  152. 

Oregon. —  Ravburn  v.  Hurd,  20  Oreg.  229, 
25  Pac.  635. 

Pennsylvania. —  Murray  v.  Williamson,  3 
Binn.  135;  Primer  v.  Kuhn,  1  Dall.  452,  1 
L.  ed.  219  [reversing  1  Dall.  225,  1  L.  ed. 
111]. 

South  Carolina. —  Hemmingway  v.  Farr,  2 
Treadw.  753,  3  Brev.  549;  Compty  v.  Aiken, 
2  Bay  481 ;  Russell  v.  Lithgow,  1  Bay  437. 
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Vermont. —  Pittsburg  First  Nat.  Bank  v. 
Post,  65  Vt.  222,  25  Atl.  1093. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §  118. 

Pending  proceedings  by  one  partner  for  a 
dissolution,  and  before  decree,  the  firm  not 
having  taken  the  benefit  of  the  insolvent  act^ 
a  debtor  may  purchase  demands  against  the 
firm  to  use  as  a  set-off.  Naglee  v.  Minturn, 
8  Cal.  540. 

Notice  of  the  assignment  at  the  commence- 
ment of  suit  was  required  in  Connecticut 
by  statute.    Francis  v.  Rand,  7  Conn.  221. 

In  Maine  it  is  provided  by  statute  that  no 
demand  shall  be  set  off  unless  originally  pay- 
able to  defendant  in  his  own  right,  except 
that  any  demand  which  has  been  assigned  to 
defendant  with  notice  to  plaintiff  before  the 
action  was  commenced  may  be  in  like  manner 
set  oft',  if  plaintiff  shall  have  agreed  to  re- 
ceive it  in  part  payment  of  his  demand  or  to 
pay  the  same  to  defendant.  Soule  r.  Ken- 
nebec Maine  Ice  Co.,  85  Me.  166,  27  Atl.  92; 
Smith  V.  Ellis,  29  Me.  422 ;  Call  v.  Chapman, 
25  Me.  128 ;  Stevens  v.  Lunt,  19  Me.  70.  But 
the  statute  was  held  not  to  apply  where  an 
intestate  had  recovered  judgment  on  a  bond 
of  defendant,  and  had  assigned  it  to  several 
creditors,  only  one  of  whom  had  assented, 
and  the  bond  appearing  in  the  inventory,  and 
defendant  having  presented  a  larger  claim 
against  the  estate,  a  note  of  the  intestate  in- 
dorsed to  defendant  was  allowed  to  be  set  off 
in  a  suit  bv  the  administrator.  Ellis  v. 
Smith,  38  Me^.  114. 

Set-off  against  labor  lien. — A  negotiable 
note  of  the  laborer,  bought  up  by  the  em- 
ployer after  the  contract  of  hiring,  is  not 
matter  of  defense  to  a  summary  process  for 
enforcing* the  laborer's  lien,  in  the  absence  of 
any  request  or  encouragement  to  make  the 
purchase,  or  of  any  promise  to  allow  the 
note  as  payment  or  as  set-off.  Fuller  v. 
Kitchens,  57  Ga.  265. 

A  judgment  obtained  by  a  third  person 
against  plaintiff  and  assigned  to  defendant 
before  suit  may  be  used  as  a  set-off.  Young 
V.  Young,  32  111.  App.  109;  Rowe  v.  Langley, 
48  N.  H.  391;  Ford  v.  Stuart,  19  Johns. 
(N.  Y.)  342;  Welliver  v.  Fox,  4  Pa.  Dist. 
197;  Wilson  v.  Reaves,  4  Sneed  (Tenn.)  173. 
But  if  a  judgment  is  assigned  on  condition 
that  if  it  could  be  set  off  then  the  assign- 
ment was  to  be  valid,  if  not  then  to  be  void, 
set-off  will  be  disallowed.  Cornell  v.  Dono- 
van, 13  N.  Y.  St.  704;  Porter  v.  Davis,  2 
How.  Pr.  (N.  Y.)  30;  Miller  v.  Gilman,  7 
Cow.  (N.  Y.)  469    And  see  infra,  VI,  M,  2. 

Where  the  creditor  is  insolvent  defendant 
cannot  set  off  in  a  subsequent  action  by  the 
creditor's  assignee  in  insolvency  a  claim  pur- 
chased by  hi'm  against  the  creditor  subse- 
quent to  the  insolvency  (Smith  v.  Hill,  8 
Grav  (Mass.)  572;  Stone  v.  Dodge,  96  Mich. 
514,"^  56  N.  W.  75,  21  L.  R.  A.  280;  Northern 
Trust  Co.  V.  Healy,  61  Minn.  230,  63  N.  W. 
625;   Smith  V.  Brinkerhoff,  6  N.  Y.  305; 
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could  bring  an  action  thereon  in  his  own  name,^^  although  some  cases  hold  it  to 
be  sufficient  that  defendant  could  bring  an  action  on  the  obligation  for  his  own 
use  in  the  name  of  the  assignor,^^  and  defendant  may  counter-claim  an  assigned 
demand. But  where  defendant  produces  an  assigned  note  of  plaintiff  as  a  set- 
off, plaintiff  may  show  a  total  or  partial  failure  of  consideration  for  which  the 
note  was  given,^^  and  may  show  part  ?®  or  full  payment  of  the  assigned  claim. 
The  assignee  of  an  unliquidated  claim  cannot  set  it  off.^^ 

2.  Nature  and  Validity  of  the  Assignment.  Claims  offered  in  set-off  by  a 
defendant  who  has  purchased  them  must  be  owned  by  defendant  in  good  faith, 
and  must  be  actually,  and  not  colorably,  purchased,^^  and  a  demand  assigned 
conditionally  for  the  purpose  of  being  used  by  the  assignee  as  a  set-off,  with  an 
agreement  that  it  be  returned  if  not  so  used,  cannot  be  used  as  a  set-off  to  a  valid 
claim  against  the  assignee;    nor  will  a  judgment  on  such  a  claim  be  allowed  as 


Diven  v.  Phelps,  34  Barb.  (N.  Y.)  224;  Ve- 
nango Nat.  Bank  v.  Taylor,  56  Pa.  St.  14. 
See  Hughes  Trahern,  64  111.  48),  and  a 
note  purchased  by  the  debtor  of  an  insolvent 
after  it  became  due  cannot  be  set  off  against 
a  debt  due  to  the  insolvent  under  an  assign- 
ment (Johnson  r.  Bloodgood,  1  Johns.  Cas. 
(N.  Y.)  51,  1  Am.  Dec.  93)  ;  but  it  has  been 
held  that  defendant  may  be  allowed  as  a 
set-off  the  amount  of  the  consideration  paid 
for  the  assigned  claim  (Nichols  v.  Martin, 
35  Hun  (N.  Y.)  168). 

Where  the  payee  of  a  promissory  note  as- 
signs it  as  collateral  security,  defendant,  in 
an  action  by  the  assignee,  cannot  plead  a 
set-off  against  the  original  payee,  without 
averring  an  excess  in  the  amount  of  the 
paper  over  the  amount  which  it  was  intended 
to  secure,  and  making  all  the  parties  in  in- 
terest parties  to  the  suit.  Harrison  v.  Pike, 
48  Miss.  46. 

In  an  action  against  school  trustees  to  re- 
cover the  price  of  supplies  furnished  their 
school,  defendants  may  set  off  a  note  indorsed 
to  them,  payable  by  plaintiff,  notwithstand- 
ing the  fact  that  the  trustees  are  a  corpora- 
tion for  specified  purposes.  Brewster  v.  Col- 
well,  13  Wend.  (N.  Y.)  28.  , 

22.  Hamilton  v.  Myrick,  3  Ark  541; 
Ayres  v.  McConnel,  15  111.  230;  Hemmingway 
f.  Farr,  2  Treadw.  753,  3  Brev.  549. 

The  holder  of  a  bond  to  whom  it  has  not 
been  assigned  cannot  use  it  as  a  set-off  in 
equity  without  making  the  obligee  a  party. 
Wine'brinner  f.  Weisiger,  3  T.  B.  Mon.  (Ky. ) 
32. 

In  an  action  on  an  order  in  favor  of  an 
executor,  the  accepter  cannot  plead  by  way 
of  set-off  a  note  made  by  the  executor's  tes- 
tate to  a  third  person,  but  not  indorsed  to 
defendant.   Gayle  v.  Pandle,  1  Stew.  (Ala.)  529. 

In  an  action  for  labor  and  materials  fur- 
nished a  corporation  the  corporation  may 
plead  by  way  of  a  discount  a  note  executed 
by  plaintiff  to  a  third  person  and  indorsed 
by  the  payee  to  the  president  of  the  corpora- 
tion by  his  individual  name,  with  letters  at- 
tached intended  to  designate  him  as  such 
president,  where  the  note  was  treated  as  cor- 
porate property.  Dupont  r.  Mt.  Pleasant 
Ferry  Co.,  9  Rich.  (S.  C.)  255. 

23.  Glass  V.  Moss,  1  How.  (Miss.)  519; 
Frazier  v.  Gibson,  7  Mo.  271;  Hickerson  r. 
McFaddin,    1    Swan    (Tenn.)    258  (holding 
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that  a  sealed  note  may  be  set  off  by  the 
holder  against  a  bill  single,  although  he  be 
not  the  payee,  and  it  be  transferred  by 
mere  delivery)  ;  Allen  i\  McNew,  8  Humphr. 
(Tenn.)  46  (holding  that  a  defendant  in  an 
action  for  labor  done  may  set  off  notes  of 
plaintiff  purchased  by  defendant,  without  a. 
written  assignment  of  such  notes  by  the 
payee  to  such  defendant).  See  Gary  f. 
James,  7  Ala.  640  (holding  that  where  an 
agreement  was  made  by  the  payee  and  the 
maker  of  a  note  that  the  maker  should  secure 
a  set-off  on  the  note  of  any  note  obtained  by 
him  against  the  payee,  a  note,  although  not 
indorsed  to  the  maker,  and  thus  not  suable 
in  his  own  name,  will  be  a  good  set-off 
against  the  note  when  sued  on  for  the  use 
of  another,  where  the  maker  obtained  the 
note  before  notice  that  the  beneficial  plaintiff 
had  acquired  an  interest  in  it)  ;  Anderson  v. 
Warnock,  3  Brev.  (S.  C.)  2. 

24.  Lynn  v.  Stanlev  Creek  Cotton  Mills, 
130  N.  C.  621,  41  S.  E.  877. 

In  New  York  a  counter-claim  may  be  set 
up  if  existing  at  commencement  of  action, 
although  it  did  not  then  belong  to  defendant 
and  was  assigned  to  him  subsequent  to  the 
commencement  of  the  action.  Moody  v.  Steele, 
10  N.  Y.  Civ.  Proc.  67  [reversec?  on  other 
grounds  in  11  N.  Y.  Civ.  Proc.  205]. 

25.  Messmore  r.  Larson,  86  111.  268,  hold- 
ing that  in  an  action  on  a  due-bill  defendant 
cannot  set  off  a  note  assigned  to  him  against 
plaintiff,  the  consideration  of  which  he  then 
knew  had  failed. 

26.  Savage  r.  Allen,  34  Mo.  224,  holding 
that  where  defendants  in  a  suit  set  up  as  a 
set-off  a  claim  against  plaintiff  assigned  to 
them,  plaintiff  may  introduce  evidence  of  a 
contract  with  the  assignors,  and  their  agree- 
ment, in  case  of  failure,  to  perform  the  con- 
tract, to  allow  certain  amounts  on  said  claim, 
with  proof  of  such  failure,  as  evidence  of  part 
pavment  of  defendant's  cet-off. 

27.  Compty  r.  Aiken,  2  Bar  (S.  C.)  481. 

28.  Brown  t\  Thompson,  2  McCord  (S.  C.) 
476. 

Set  off  of  unliquidated  demands  generally 
see  ftiipj-a,  VI,  I. 

29.  Smith  r.  Warner.  16  Mich.  390. 

30.  AJahawa. —  INTcDade  r.  "Moad,  18  Ala. 
214;  Adams  r.  IMcGrew,  2  Ala.  675. 

Connecticut. —  Olmstead  v.  Scutt,  55  Conn. 
125,  10  Atl.  519. 

[VI,  M,  2] 


754  [34Cyc.]  BECOUPMENT,  SET-OFF,  AND  CO  UNTER-CLAIM 


a  set-off ;  and  a  conditional  assignment  without  consideration  of  a  claim  against 
plaintiff  is  not  good  either  as  a  set-off  or  counter-claim.^^  Similarly  a  claim  agreed 
to  be,  but  not  actually,  assigned  to  defendants  before  tho  commencement  of 
plaintiff's  action,  cannot  be  availed  of  as  a  counter-claim;  but  a  demand  assigned 
to  defendant  before  the  commencement  of  the  suit  may  be  set  off,  although  defend- 
ant has  not  paid  for  it,  but  only  agreed  to  pay.^*  The  beneficial  interest  in  the 
claim  sought  to  be  set  off  must,  however,  be  in  defendant,  and  defendant  cannot 
set  off  a  claim  assigned  to  him  for  the  sole  purpose  of  enabling  him  to  collect  it 
for  the  assignor,  since,  notwithstanding  the  assignment,  the  assignor  is  the  real 
party  in  interest,^^  and  defendant  cannot  set  off  claims  held  as  collateral  security .^^ 
A  creditor's  note  may  be  set  off  by  his  debtor,  although  the  latter  obtained  posses- 
sion thereof  at  a  discount  and  with  a  view  to  the  set-off  after  he  became  indebted  to 
the  creditor,^^  and  a  debtor  may  purchase  debts  due  from  his  creditor  to  others  at  a 
greater  discount  than  legal  interest,  and  demand  a  set-off  of  the  full  amount  with 
legal  interest ;  and  defendant  purchasing  claims  to  be  used  as  set-off  may  set 
off  the  full  amount  of  the  claims  and  not  merely  the  amount  actually  paid  there- 
for;^® but  defendant  cannot  set  off  a  claim  purchased  for  a  mere  nominal  con- 
sideration,*^ or  assigned  without  consideration.*^  It  is  held  to  be  against  public 
policy  to  allow  the  assignment  of  parts  of  demands  for  the  purpose  of  set-off, 
and  such  a  set-off  will  therefore  be  disallowed.*^ 


Illinois. —  Sprigg  v.  Granneman,  36  111. 
App.  102. 

Indiana. —  Claflin  v.  Dawson,  58  Ind.  408. 

Maryland. —  Fusting  r.  Sullivan,  51  Md. 
489;  Foley  v.  Mason,  6  Md.  37. 

Missouri. —  McDonald  v.  Harrison,  12  Mo. 
447. 

Ohio. —  Straus  v.  Eagle  Ins.  Co.,  5  Ohio  St. 
59. 

Pennsylvania. —  Gump  v.  Goodwin,  172  Pa. 
St.  276,  33  Atl.  686 ;  Shryock  v.  Basehore,  82 
Pa.  St.  159 ;  McGowan  v.  Budlong,  79  Pa.  St. 
470. 

England. —  London,  etc..  Bank  v.  Narraway, 
L.  R.  15  Eq.  93,  42  L.  J.  Ch.  329,  27  L.  T. 
Rep.  N.  S.  572,  21  Wkly.  Rep.  318. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  120. 

But  see  Clopton  v.  Morris,  6  Leigh  (Va.) 
278. 

If  the  cross  demand  has  merely  been  bor- 
rowed for  the  purpose  of  set-off  it  will  not 
be  allowed.  Cornell  v.  Donovan,  13  N.  Y.  St. 
704;  Russell  v.  Spear,  12  Phila,  (Pa.)  230,  4 
Wkly.  Notes  Cas.  476. 

31.  Sprigg  V.  Granneman,  36  111.  App.  102. 

32.  Arnold  v.  Johnston,  28  How.  Pr. 
(N.  Y.)  249. 

But  where  the  principal  debtor,  to  protect 
his  sureties,  assigns  a  judgment  on  condition 
that,  if  it  can  be  set  off  in  an  action  against 
the  sureties,  then  the  assignment  is  to  be 
valid,  and  if  not,  then  to  be  void,  a  set-off 
will  be  allowed;  the  principal  being  legally 
bound  to  protect  the  sureties.  Cornell  v. 
Donovan,  13  N.  Y.  St.  704. 

33.  Rumsey  v.  Robinson,  58  Iowa  225,  12 
N.  W.  243. 

34.  Everit  v.  Strong,  7  Hill  (N.  Y.)  585 

[affirming  5  Hill  163]. 

35.  Olmstead  v.  Scutt,  55  Conn.  125,  10 
Atl.  519;  Lewis  r.  Sheaman,  28  Ind.  427; 
Porter  v.  Davis,  2  How.  Pr.  (N.  Y.)  30,  hold- 
ing that  a  judgment  assigned  in  due  form 
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and  a  writing  executed  back  to  the  assignor 
to  the  assignee,  whereby  the  latter  agrees  to 
pay  all  moneys  collected  to  the  assignor,  after 
deducting  expenses  of  collection,  do  not  create 
such  an  ownership  in  the  judgment  that  the 
assignee  can  set  it  off  against  a  judgment 
recovered  against  him  by  defendant  in  the 
judgment  assigned.  But  see  Graham  v.  Til- 
ford,  1  Mete.  (Ky.)  112,  holding  that  de- 
fendant could  plead  as  a  set-off  a  claim 
against  plaintiff  belonging  to  a  third  person 
and  assigned  to  defendant,  under  an  agree- 
ment that  defendant  was  to  plead  the  claim 
as  a  set-off  against  plaintiff's  debt  and  should 
account  to  the  assignor  for  the  amount  he 
might  be  able  to  make  in  that  way,  and  to 
reassign  the  balance  that  might  remain. 

In  equity  defendant  will  not  be  allowed 
to  plead  as  a  set-off  a  note  assigned  to  en- 
able the  assignee  to  use  it  as  a  set-off,  with 
the  agreement  that  he  should  account  for 
only  so  much  as  he  should  get  the  benefit  of 
in  the  suit  (Tinly  v.  Martin,  80  Ky.  463), 
or  a  claim  for  which  he  paid  no  consideration 
(Stone  V.  Buckner,  12  Sm.  &  M.  (Miss.)  73). 

36.  Deavitt  v.  Eldridge,  73  Vt.  332,  50 
Atl.  1057. 

37.  Foley  v.  Mason,  6  Md.  37;  Clarke  v. 
Magruder,  2  Harr.  &  J.  (Md.)  77. 

38.  Young  V.  Miller,  7  B.  Mon.  (Ky.)  540. 

39.  Brackett  v.  Boering,  110  S.  W.  276, 
33  Kv.  L.  Rep.  292. 

40. "  Proctor  v.  Cole,  104  Ind.  373,  3  N.  E. 
106,  4  K  E.  303,  holding  that  a  defendant 
who  has  paid  a  merely  nominal  considera- 
tion for  a  promissory  note,  and  has  agreed 
to  pay  a  sum  equal  to  one  half  of  the  pro- 
ceeds '  that  may  be  realized  from  the  note, 
cannot  make  it  available  as  a  set-off  to  de- 
feat an  equitable  assignee  of  the  note,  exe- 
cuted by  such  defendant  to  the  maker  of  the 
note  sought  to  be  made  available  as  a  set-off. 

41.  Tinly  v.  Martin,  80  Ky.  463. 

42.  Stanberg  v.  Smythe,  13  Ohio  St.  495, 
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3.  Demands  Acquired  After  Commencement  of  the  Action.^^  Since  the  defense 
of  set-off  is  regarded  in  the  nature  of  a  cross  action/"*  it  is  almost  tiniversally  held 
that  a  set-off  can  be  made  only  of  a  demand  existing  and  owned  by  defendant 
at  the  time  of  commencement  of  the  action  in  which  the  set-off  is  sought  to  be 
interposed/^  and  claims  acquired  by  defendant  against  plaintiff  after  commence- 
ment of  the  action  cannot  be  interposed  in  an  action  by  defendant  as  a  set  off/^ 


43.  Proceedings  constituting  commencement 
of  an  action  see  Actions,  1  Cyc.  747. 

44.  See  supra,  I,  B,  1. 

45.  Alabama. —  Cox  v.  Cooper,  3  Ala.  256. 
Connecticut. —  Finch  v.  Ives,  28  Conn.  115, 

holding  that  where  a  judgment  on  which  an 
action  of  debt  was  pending  was  pleaded  in 
set-off  in  an  'action  of  assumpsit,  and  before 
the  trial  of  the  action  in  assumpsit  a  judg- 
ment was  rendered  in  the  action  of  debt  for 
the  amount  or  the  original  judgment,  in- 
terest, and  costs,  the  costs  of  the  suit  could 
not  be  set  off  with  the  rest  of  the  judgment, 
but  on\j  the  amount  of  the  original  judg- 
ment and  interest. 

Illinois.— l^&Wj  V.  Garrett,  6  111.  649. 

Mississippi. —  Carprew  r.  Canavan,  5  Miss. 
370. 

Peyinsylvania. —  Huling  v.  Hugor,  1  Watts 
k  S.  418. 

Canada. —  Kent  v.  Monroe,  8  Ont.  L.  Eep. 
723. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  121. 

46.  A ZaSaw a..— McDade  v.  Mead,  18  Ala. 
214;  Crayton  v.  Clark,  11  Ala.  787;  Gross  v. 
Van  Wick,  Minor  7. 

Colorado. —  Gibbs  v.  Gibbs,  6  Colo.  App. 
368,  40  Pac.  781. 

Georgia. —  See  Whitaker  v.  Pope,  48  Ga. 
13. 

Illinois. —  miis  V.  Cothran,  117  111.  458,  3 
N.  E.  411;  Pettis  v.  Westlake,  4  111.  535; 
Ewen  r.  Wilbor,  99  111.  App.  132  [affirmed 
in  208  111.  492,  70  N.  E.  575]. 

Indiana. —  Balser  r.  Wood,  69  Ind.  122; 
Shannon  r.  Wilson,  19  Ind.  112;  Bates  v. 
Pritchett,  5  Ind.  22,  61  Am.  Dec.  73. 

Kansas.— 'ReYnolda  v.  Thomas,  28  Kan. 
810. 

Massachusetts. —  Jump  v.  Leon,  192  Mass. 
511,  78  N.  E.  532,  116  Am.  St.  Eep.  265. 

Missouri. —  Goza  v.  Sanford,  79  Mo.  App. 
05;  Todd  V.  Crutsinfrer,  30  Mo.  App.  145; 
Skaggs  V.  Given,  29  Mo.  App.  612. 

New  Hampshire. —  Hardy  v.  Corlis,  21 
N.  H.  356. 

Neiu  Jersey. —  Whitaker  v.  Turnbull,  18 
N.  J.  L.  172. 

Neio  York. — ^  Heidenheimer  v.  Wilson,  31 
Barb.  636;  Jefferson  County  Bank  v.  Chap- 
man, 19  Johns.  322;  Chami3ers  v.  Lewis,  11 
Abb.  Pr.  210  [affirmed  in  28  N.  Y.  454,  16 
Abb.  Pr.  433];  Johnson  r.  Comstock,  6  Hill 
10;  Carpenter  v.  Butterfield,  3  Johns.  Cas. 
145;  Knapp  v.  Burnhara,  11  Paige  330. 

North  Carolina. — ^Riddiick  r.  Moore,  65 
N.  C.  382. 

0/(70.— Straus  r.  Eagle  Ins.  Co.,  5  Ohio  St. 
59 ;  Johnson  v.  Spiegel,  4  Ohio  Cir.  Ct.  388,  2 
Ohio  Cir.  Dec.  612. 

Pennsylvania. —  Speers  v.  Sterrett,  29  Pa. 


St.  192;  Smith  r.  Ewer,  22  Pa.  St.  116,  60 
Am.  Dec.  73;  Pennell  v.  Grubb,  13  Pa.  St. 
552;  Stewart  V.  U.  S.  Insurance  Co.,  9  Watts 
126. 

South  Carolina. — Godley  v.  Barnes,  13  Rich. 
161;  Bishop  v.  Tucker,  4  Rich.  178  (holding 
that  a  defendant  having  in  his  possession  at 
the  commencement  of  the  suit  a  note  made 
by  plaintiff,  but  not  then  assigned,  cannot, 
although  it  be  afterward  and  before  trial  as- 
signed, set  it  off)  ;  Shepherd  v.  Turner,  3  Mc- 
Cord  249,  15  Am.  Dec.  631  (holding  that 
where  defendant  had  made  a  conditional  bar- 
gain for  a  note  against  plaintiff  of  a  third 
person,  but  the  agreement  was  not  executed 
till  after  suit  was  brought,  it  was  not  avail- 
able as  a  set-off). 

England. —  Eland  r.  Karr,  1  East  375;  El- 
liott v.  Crocker,  1  Ont.  Pr.  13. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  121. 

In  Kentucky  it  is  held  that  defendant  may 
after  suit  brought  purchase  claims  against 
plaintiff  and  set  them  off  against  plaintiff's 
cause  of  action.  Overby  v.  Wells,  54  S.  W. 
955,  21  Ky.  L,  Rep.  1316.  But  a  judgment 
obtained  and  assigned  after  commencement 
of  a  suit  was  in  earlier  decisions  held  to  be 
not  allowable  in  that  suit.  Hawthorn  v.  Rob- 
erts, Hard.  70;  Caldwell  v.  Grundy,  Ky.  Dec. 
224. 

In  Texas  under  Acts  (1840),  p.  62  (St. 
Feb.  5,  1840),  defendant  may  plead  in  set-off 
any  claim  which  he  may  have  obtained  before 
pleading  it,  but  if  he  acquires  such  claim 
after  suit  brought  plaintiff  recovers  costs  of 
the  action.  Gaines  f.  Salmon,  16  Tex.  311; 
Thomas  r.  Young,  5  Tex.  253. 

Under  statute  in  Vermont  the  set-off  must 
have  been  transferred  and  notice  thereof  given 
to  plaintiff  previous  to  the  commencement  of 
the  action.    Bragg  v.  Fletcher,  20  Vt.  351. 

Presumption  of  ownership  at  commence- 
ment of  action. — •  Where  defendant  uses  a 
note  payable  to  a  third  nerson,  or  bearer,  as 
a  set-off,  the  presumption  is  that  defendant 
was  the  hona  fide  holder  at  the  commence- 
ment of  plaintiff's  action,  rendering  such  note 
available  as  a  set-off.  May  r.  Dorsett,  30  Ga. 
116;  Griffin  r.  Evans,  23  Ga.  438;  Bates 
Pricket,  5  Ind.  22,  61  Am.  Dec.  73.  But  see 
Kelly  r.  Garrett,  6  111.  649.  holding  that  in 
case"  of  set-off  the  law  will  not  presume, 
merely  from  the  priority  of  date  of  the  notes 
to  the  day  of  suit,  that  defendant  had  held 
them  from  that  date. 

A  defendant  who  has  made  a  conditional 
bargain  for  a  note  agninst  iilaintilT  in  favor 
of  a  third  person,  but  which  agroonient  is  not 
executed  till  after  suit  is  brought,  cnnnot  set 
it  off  in  that  action.  Shepherd  r.  Turner,  3 
McCord  (S.  C.)  249,  15  Am.  Dec.  631. 
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nor  can  such  a  claim  be  availed  of  by  way  of  a  counter-claim/^  nor  in 
compensation.** 

4.  Assigned  Claim  as  Set-Off  Against  Assigned  Cause  of  Action.  In  an  action 
on  an  assigned  demand  defendant  may  set  off  a  claim  against  plaintiff's  assignor 
assigned  to  defendant  before  the  assignment  to  plaintiff.*^ 

5.  Equitable  Set-Off  of  Assigned  Claim.  In  equity,  as  at  law/^  a  claim  against 
plaintiff  purchased  by  defendant  before  suit  may  be  set  off  against  plaintiff's 
cause  of  action. But  a  demand  not  owned  by  defendant  at  the  commencement 
of  the  action  cannot  as  a  general  rule  be  set  off  in  equity ;  and  although  plaintiff 
is  insolvent  a  demand  against  him  purchased  with  full  knowledge  of  the  insolvency 
does  not  afford  equitable  ground  to  deviate  from  the  rule.^^ 

N.  Tendency  to  Defeat  or  Diminish  Plaintiff's  Claim.  In  some  of  the 
codes  it  is  provided  that  a  counter-claim  must  tend  to  diminish  or  defeat  plaintiff's 
recovery,^*  and  it  is  accordingly  held  under  this  provision  that  a  counter-claim 
not  so  tending  will  be  disallowed.^^    But  a  proposed  counter-claim  which  shows 


47.  loim. —  Morrison  Mfg.  Co.  v.  Rimer- 
man,  127  Iowa  719,  104  N.  W.  279. 

Kansas. —  Arkansas  City  First  Nat.  Bank 
V.  Hasie,  57  Kan.  754,  48  Pac.  22,  holding 
that  a  cause  of  action  accruing  from  a  con- 
spiracy between  defendant  and  another  to 
bring  an  unjustifiable  suit  against  him  and 
the  bringing  of  such  suit  in  pursuance  of  the 
conspiracy  cannot  be  set  up  as  a  counter- 
claim in  the  suit  complained  of. 

Neiv  York. —  John  Church  Co.  v.  Clarke,  77 
Hun  467,  28  N.  Y.  Suppl.  870;  Mayo  v. 
Davidge,  44  Hun  .342;  Moody  v.  Steele,  11 
N.  Y.  Civ.  Proc.  205  {reversing  10  N.  Y.  Civ. 
Proc.  67]. 

'North  Carolina. —  Russell  v.  Koonce,  104 
N.  C.  237,  10  S.  E.  256. 

South  Carolina. —  Enter  r.  Quesse,  30  S.  C. 
126,  8  S.  E.  796,  14  Am.  St.  Rep.  891. 

South  Dakota. —  Kirby  v.  Jameson,  9  S.  D. 
8,  67  N.  W.  854. 

Wisconsin. —  Rickard  v.  Kohl,  22  Wis.  506. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  121. 

48.  Bean  v.  Mississippi  Union  Bank,  5 
Rob.  (La.)  333. 

49.  Triplett  v.  Bradley,  6  T.  B.  Mon.  (Ky.) 
354;  Phipps  V.  Shegogg,  30  Miss.  241;  Bar- 
ber r.  Spencer,  11  Paige  (N.  Y.)  517  (where, 
although  defendant  had  actually  paid  for  the 
assigned  claim  before  the  assignment  to  plain- 
tiff, the  written  assignment  was  not  made  till 
thereafter)  ;  McGowan  v.  Budlong,  79  Pa.  St. 
470.  But  see  Parker  v.  Kendall,  3  Vt.  540, 
holding  that  the  maker  of  a  promissory  note 
when  sued  by  the  indorsee  will  not  be  allowed 
an  offset  of  notes  which  he  has  purchased 
against  the  payee  of  the  note  on  which  he  is 
sued,  unless  he  has  perfected  his  right  of  ac- 
tion against  the  payee  by  giving  him  notice 
that  he  is  the  holder  of  said  notes  previous 
to  the  assignment  to  plaintiff. 

50.  See  supra,  V,  M,  3. 

51.  Martin  v.  Mohr,  56  Ala.  221  (hold- 
ing that  a  mortgagor  of  personal  property 
after  default  in  the  payment  of  the  secured 
debt,  but  before  any  action  has  been  taken 
on  account  of  such  default,  may  lawfully  pro- 
cure by  purchase  and  assignment  from  a 
third  person  a  debt  due  from  the  mortgagee, 
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who  is  insolvent;  and  if  the  mortgagee  re- 
fuses to  allow  the  assigned  debt  as  a  set-off, 
the  mortgagor  may  como,  into  equity  to  estab- 
lish a  set-off,  and  enjoin  a  sale  under  the 
mortgage)  ;.  Bennett  v.  Hollis,  9  Tex.  437. 
But  see  Breen  v.  Seward,  11  Gray  (Mass.) 
118,  holding  that  upon  a  suit  in  equity  to  re- 
deem land  from  a  mortgage  given  to  secure 
negotiable  promissory  notes,  brought  against 
one  to  whom  the  notes  were  indorsed  and  the 
mortgage  delivered  before  the  notes  became 
due,  but  to  whom  the  mortgage  was  not  as- 
signed until  afterward,  plaintiff  cannot  set 
off  against  defendant  claims  upon  the  mort- 
gagee, acquired  by  plaintiff  after  such  in- 
dorsement and  delivery  and  before  maturity 
of  the  notes  or  assignment  of  the  mortgage, 

52.  Knapp  v.  Burnham,  11  Paige  (N.  Y.) 
330. 

Unliquidated  and  disputed  claims  against 
plaintiff,  purchased  by  defendant  after  suit 
commenced  against  him,  will  not,  even  in 
equity,  be  allowed  in  set-off.  Dangerfield  v. 
Rootes,  1  Munf.  (Va.)  529. 

53.  Pond  V.  Harwood,  139  N.  Y.  Ill,  34 
N.  E.  768;  Enter  v.  Quesse,  30  S.  C.  126,  8 
S.  E.  796,  14  Am.  St.  Rep.  891. 

54.  See  the  codes  and  statutes  of  the  sev- 

55.  California.— Yorhd,  v.  Wade,  109  Cal. 
107,  38  Pac.  48,  41  Pac.  793,  holding  that 
where  the  relief  sought  will  not  to  any  ex- 
tent defeat,  overcome,  or  affect  plaintiff's 
cause  of  action,  or  lessen,  or  modify,  or  in- 
terfere with  the  relief  to  which  plaintiff  is 
entitled,  it  is  not  a  counter-claim. 

Colorado. —  Bannerot  v.  McClure,  39  Colo. 
472,  90  Pac.  70,  12  L.  R.  A.  N.  S.  126. 

Minnesota. —  Memphis  First  Nat.  Bank  v. 
Kidd,  20  Minn.  234,  holding  that  the  allega- 
tion in  the  answer  of  a  junior  judgment  cred- 
itor in  an  action  to  foreclose  a  mortgage  that 
a  portion  of  the  mortgage  debt  is  also  secured 
by  a  mortgage  on  the  property  in  another 
state  not  subject  to  the  lien  of  his  judgment, 
and  to  which  plaintiff  should  first  resort,  does 
not  constitute  a  counter-claim. 

Montana. —  Osmers  v.  Furey,  32  Mont.  581, 
81  Pac.  345;  Babcock  v.  Maxwell,  21  Mont. 
507,  54  Pac.  943,  holding  that  an  answer  in 
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that  plaintiff's  alleged  claim  has  not  in  fact  any  existence  is  held  not  to  be  a 
counter-claim.^*^ 

VII.  OPERATION  AND  EFFECT. 

A.  Compensation  Between  Cross  Demands  —  1.  In  General.  Where 
defendant's  set-off  equals  plaintiff's  claim,  plaintiff  cannot  recover;  if  defendant's 
set-off  falls  short  of  plaintiif's  claim  plaintiff  is  defeated  pro  tanto,  but  may 
recover  the  difference ;     and  the  same  rule  applies  in  the  case  of  a  counter- 


replevin  that  plaintiff  is  estopped  from  claim- 
ing the  goods  because  he  permitted  defendant 
to  take  possession  thereof  as  assignee  for  the 
benefit  of  creditors  of  one  claiming  to  be  the 
owner  and  acquiesced  in  defendan't's  disposal 
thereof,  as  such  assignee  does  not  tend  to 
defeat  or  diminish  plaintiff's  recovery,  and  is 
therefore  not  a  counter-claim  within  Code  Civ. 
Proc.  §  691. 

'New  York. —  Lipman  v.  Jaekson  Architec- 
tural Iron-Works,  128  N.  Y.  58,  27  N.  E, 
975  [affirming  13  K  Y.  Suppl.  284]  (holding 
that  in  a  suit  to  foreclose  a  mortgage  against 
which  a  mechanic's  lien  has  been  filed,  under 
Code  Civ.  Proc.  §  501,  providing  that  a  coun- 
ter-claim must  tend  to  defeat  or  diminish 
plaintiff's  recovery,  materialmen  could  not  set 
up  as  a  counter-claim  the  orders  which  the 
mortgagees  had  promised  to  pay  on  condition 
that  their  lien  should  be  subordinated  to  that 
of  the  mortgagors)  ;  Nichols  v.  Riley,  118 
N.  Y.  App.  Div.  404,  103  N.  Y.  Suppl.  554; 
Hudson  River  Power  Transmission  Co.  v. 
United  Traction  Co.,  98  N.  Y.  App.  Div.  568, 
91  N.  Y.  Suppl.  179  [affirming  43  Misc.  205, 
88  N.  Y.  Suppl.  448]  ;  Sugden  v.  Magnolia 
Metal  Co.,  58  N.  Y.  App.  Div.  236,  68  N.  Y. 
Suppl.  809  [affirmed  in  171  N.  Y.  697,  64 
N.  E.  1126];  Eckert  V,  Gallien,  24  Misc. 
485,    53  Y.    SuppJ.    879    [reversed  on 

other  grounds  in  40  N.  Y.  App.  Div.  525, 
58  N.  Y.  Suppl.  85]  ;  Drake  v.  Satterlee,  16 
N.  Y.  Suppl.  334  (holding  that  an  answer  by 
a  defendant,  who  was  made  a  party  as  a 
claimant  of  a  fund  in  court  in  which  he  asks 
no  affirmative  relief,  but  only  that  the  fund 
be  awarded  to  him,  does  not  constitute  a 
€0unter-claim  within  Code  Civ.  Proc.  §  501, 
providing  that  a  counter  claim  must  tend  to 
diminish  or  defeat  plaintiff's  recovery)  ;  Wil- 
liams V.  Williams,  11  N.  Y.  Suppl.  753,  25 
Abb.  N.  Cas,  217  [reversed  on  other  grounds 
in  12  N.  Y.  Suppl.  599]  (holding  that  in  an 
action  to  recover  the  entire  estate  left  by  a 
decedent  under  a  contract  by  which  de- 
cedent agreed  to  bequeath  all  his  property  to 
plaintiff,  an  answer  which  alleges  that  plain- 
tiff was  indebted  to  decedent  at  the  time  of 
the  latter's  death  does  not  tend  to  diminish 
or  defeat  plaintiff's  recovery,  within  Code  Civ. 
Proc.  §  501,  defining  counter-claims,  since  a 
debt  due  from  plaintiff  is  a  part  of  the  estate, 
all  of  Mdiich  is  sued  for). 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §§  71,  72. 

A  counter-claim  must  afford  protection 
in  anme  way  against  plaintiff's  demand  for 
judgment,  either  in  whole  or  in  part,  and 
must  therefore  consist  in  a  set-off  or  claim 


by  way  of  recoupment,  or  be  in  some  way 
connected  with  the  subject  of  the  action 
stated  in  the  complaint;  it  must  present  an 
answer  to  plaintiff's  demand  for  relief,  must 
show  that  he  is  not  entitled,  according  to 
law,  or  under  the  application  of  just  prin- 
ciples of  equity  to  judgment  in  his  favor,  or 
to  judgment  to  the  extent  claimed  in  the 
complaint  and  must  therefore  contain  not 
only  the  substance  of  what  ds  necessary  to 
sustain  an  action  in  favor  of  defendant 
against  plaintiff,  but  it  must  also  operate 
in  some  way  to  defeat,  in  whole  or  in  part, 
plaintiff's  right  of  recovery  in  the  action. 
Mattoon  i\  Baker,  24  How.  Pr.  (N.  Y.)  329. 

It  must  be  something  that  resists  or  modi- 
fies some  state  of  facts  in  (Leavenworth  v. 
Packer,  52  Barb.  (N.  Y.)  132),  or  which 
qualifies,  at  least  in  some  degree  (Dietrich  v. 
Koch,  35  Wis.  618)  plaintiff's  cause  of  ac- 
tion. 

56.  Hudson  River  Power  Transmission  Co. 
V.  United  Traction  Co.,  98  N.  Y.  App.  Div. 
568,  91  K  Y.  Suppl.  179  [affirming  43  Misc. 
205,  88  N.  Y.  Suppl.  448].    And  see  supra, 

V,  F.  , 

A  claim  which  cannot  be  proved  till  it  is 
shown  that  plaintiff  had  no  claim  does  not 
tend  to  defeat  or  diminish  plaintiff's  claim 
and  is  not  a  counter-claim,  within  Code  Civ. 
Proc.  §  501.  Schenectady  v.  Furman,  61 
Hun  (N.  Y.)  171,  15  N.  Y.  Suppl.  724  [af- 
firmed in  145  N.  Y.  482,  40  N.  E.  221,  45 
Am.  St.  Rep.  624]. 

57.  Elliot  V.  Heath,  14  N.  H.  131;  Gal- 
braith  v.  East  Tennessee,  etc.,  R.  Co.,  11 
Heisk.  (Tenn.)  169. 

58.  Shreve  v.  Skeele,  31  Mo.  216  (hold- 
ing that  where  plaintiff  brought  an  action  on 
an  account  amounting  in  the  aggregate  to  a 
stated  sum,  but  reduced  by  certain  credits, 
and  defendant  filed  a  set-off  amounting  to  a 
fixed  sum,  including  items  identical  with  cor- 
responding items  in  plaintiff's  credit,  both  ac- 
counts being  admitted  to  be  true,  plaintiff 
was  entitled  to  judgment,  except  so  far  as 
reduced  by  defendant's  set-off,  consisting  of 
items  not  included  in  plaintiff's  credits)  ; 
Elliot  r.  Heath,  14  N.  H.  131;  Galbraith  v. 
East  Tennessee,  etc.,  R.  Co.,  11  Heisk. 
(Tenn.)  169. 

Where  the  balance  on  book  in  a  declara- 
tion in  offset  was  found  for  tlie  original  plain- 
tiff, tluit  halaiieo  was  a]iplio(l  in  the  original 
action  and  judgment  rendered  for  the  ulti- 
mate balance  between  the  parties  in  the  same 
manner  as  in  a  plea  in  sot-off  and  replica- 
tion in  set-off  in  assumpsit.  Cross  r.  Has- 
kins,  13  Vt.  536. 
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claim, and  in  reconvention/^  and  compensation;  and  although  there  may  be 
a  finding  in  favor  of  each  party,  only  one  Judgment  is  proper,  and  that  for  the  differ- 
ence between  the  amounts  of  the  findings  and  for  the  party  in  whose  favor  is  the 
greater  amount,  and  for  costs;  and  a  verdict  for  defendant  on  his  cross  demand 
does  not  of  itself  extinguish  plaintiff  's  claim,  but  if  both  parties  estabhsh  their  claims 
judgment  will  be  rendered  in  favor  of  the  party  establishing  the  greater  claim. ®^ 
Where  plaintiff  sues  on  a  demand  bearing  interest,  and  defendant  pleads  a  dis- 
count not  drawing  interest,  plaintiff  is  entitled  to  calculate  interest  on  his  whole 
demand  up  to  the  time  of  the  verdict.^*  Conversely,  where  plaintiff's  demand 
does  not  bear  interest,  and  defendant  pleads  a  demand  drawing  interest,  the 
jury  must  give  interest  on  the  set-off  to  the  time  the  verdict  is  rendered  in  the 
action,  and  reduce  plaintiff's  demand  by  the  amount  of  the  set-off  and  such  inter- 
est. Reconvention  may  be  pleaded  in  a  supplemental  petition,  where  defendant 
has  set  up  a  reconventional  demand  superior  in  amount  to  the  sum  claimed  in 
the  petition.^® 

2.  Election  op  Defendant  to  Interpose  Cross  Demand  or  Bring  Independent 
Action.  Mutual  cross-demands  do  not  as  a  general  rule  extinguish  each  other  by 
the  mere  operation  of  the  law  regulating  set-offs,  without  the  acts  of  the  parties,^^ 
and  a  defendant  holding  a  claim  against  plaintiff  is  not  compelled  to  avail 
himself  of  it  but  has  the  option  of  pleading  the  same  by  way  of  set-off  in 
an  action  against  him,  or  of  making  U  the  ground  of  an  independent  action,^® 


Where,  on  appeal  from  a  justice's  court, 

the  proof  shows  a  larger  sum  due  plaintiff 
than  is  claimed  in  his  complaint,  and  de- 
fendant proves  a  set-off  less  than  the  amount 
of  plaintiff's  claim,  the  measure  of  recovery 
is  the  sum  left  after  deducting  the  amount 
of  the  set-off  from  the  amount  claimed,  and 
not  from  the  greater  amount  proved  to  be 
due  plaintiff.  Long  v.  Bakefield,  48  Ala. 
608. 

Where  defendant  pleads  a  set-off,  and 
makes  a  deposit  in  court  as  a  tender  of  the 
amount  of  difference  between  plaintiff's  claim 
and  the  amount  of  the  set-off,  plaintiff  is  en- 
titled to  recover  the  amount  of  his  demand, 
less  the  amount  of  the  set-off  the  jury  may 
find  to  be  due  from  him  to  defendant.  Wil- 
liamson v.  Baley,  78  Mo.  636. 

59.  Moore  y.  Caruthers,  17  B.  Mon.  (Ky.) 
669;  Turney  v.  Baker,  103  Mo.  App.  390,  77 
S.  W.  479;  Story  v.  Maclay,  3  Mont.  480. 

A  counter-claim  need  not  equal  plaintiff's 
demand  to  be  a  good  counter-claim.  Mostyn 
West  Mostyn  Coal,  etc.',  Co.,  1  C.  P.  D.  145, 
45  L.  J.  C.  P.  401,  34  L.  T.  Eep.  N.  S.  324, 
24  Wldy.  Rep.  401. 

60.  Payne  v.  Amos  Kent  Brick,  etc.,  Co., 
110  La.  750,  34  So.  763. 

61.  Stewart  v.  Harper,  16  La.  Ann.  181. 

62.  Gordon  v.  Steinmetz,  71  Ohio  St.  372, 
73  N.  E.  512. 

63.  Lan^yford  v.  Langford,  136  Cal.  507, 
69  Pac.  235. 

64.  Rogers  c.  Russell,  1  Nott  &  M.  (S.  C.) 
24. 

65.  Morse  v,  Ellerbe,  4  Rich.  (S.  C.)  600. 

66.  Parker  v.  Starkweather,  6  Mart.  N.  S. 
(La.)  609. 

67.  Small  v.  Strong,  2  Ark.  198;  Nix  !>. 
Ellis,  118  Ga.  345,  45^  S.  E.  404,  98  Am.  St. 
Rep.  Ill;  Post  V.  Carmalt,  2  Watts  &  S. 
(Pa.)  70,  37  Am.  Dec.  484;  Hinckly  v.  Wal- 
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ters,  9  Watts  (Pa.)  179,  8  Watts  260;  Car- 
malt  V.  Post,  8  Watts  (Pa.)  406;  Himes  v. 
Barnitz,  8  Watts  (Pa.)  39.  But  see  Moore 
V.  Gould,  151  Cal.  723,  91  Pac.  616;  Serhant 
V.  Haker,  73  Ohio  St.  250,  76  N.  E.  943; 
Oliver  v.  Canan,  71  Ohio  St.  360,  73  N.  E. 
466. 

68.  Alabama. —  De  Sylva  v.  Henry,  3  Port. 
132. 

California. —  Stoddard  v.  Treadwell,  26  Cal. 
294. 

Illinois. —  Quick  t'.  Lemon,  105  111.  578 ; 
Farrow  V.  Flatt,  61  111.  App.  118,  holding 
that  defendant  is  not  bound  to  urge  his  claim 
of  set-off  when  plaintiff's  demand  is  pre- 
sented, nor  even  when  he  is  sued,  he  may 
bring  a  separate  suit  for  his  set-off,  or  he 
may  use  it  as  a  cross  demand  in  plaintiff's 
action,  and  the  law  raises  no  implication 
against  him,  because  he  does  not  interpose  it 
when  plaintifl''s  demand  is  presented. 

Indiana. —  Rankin  v.  Harper,  4  Ind.  585. 

North  Carolina. —  Battle  v.  Thompson,  65 
N.  C.  400;  Mizell  v.  Moore,  29  N.  C.  255. 

Neiv  York. —  Fabbricotti  v.  Launitz,  3 
Sandf.  743;  Batterman  v.  Pierce,  3  Hill  171. 

North  Carolina. —  Mizell  v.  Moore,  29  N.  C. 
255. 

Pennsylvania. —  Himes  v.  Barnitz,  8  Watts 
39. 

Virginia. —  Trimver  v.  Pollard,  5  Gratt. 
460. 

England. —  Eastmure  V.  Laws,  2  Arn.  54, 
5  Bing.  N.  Cas.  444,  7  Dowl.  P.  C.  431,  3 
Jur.  460,  8  L.  J.  C.  P.  236,  7  Scott  461,  33 
E,  C.  L.  241;  Brown  v.  Pigeon,  2  Campb. 
594. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  133. 

In  New  York,  2  Rev.  St.  p.  234,  §  48,  au- 
thorizes defendant  in  certain  cases  and  under 
certain  conditions  to  set  off  demands  which 
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and  the  rule  is  the  same  in  regard  to  recoupment/^  and  counter-claim;  and 
plaintiff  has  no  option  or  power  to  require  him  to  do  so,  or  to,  apply  the  sub- 
ject of  the  set-off  as  a  payment  on  his  demand,  in  the  absence  of  any  agreement 
authorizing  such  application;  but  defendant  having  exercised  the  option  cannot 
thereafter  recede  from  his  stand,  and  must  abide  by  his  choice,'^  and  if  he  elects 
to  bring  the  cross  action  he  is  bound  thereby,  at  least  till  he  abandons  it  by  dis- 
missing the  suit,^^  and  cannot  thereafter  sue  for  damages  for  the  same  injury.'^* 
Where  a  debtor  has  a  set-off  equally  apphcable  to  two  defendants  against  him, 
it  is  not  for  him  to  elect  which  of  the  demands  he  will  satisfy  by  his  set-off;  but 
the  court  will  direct  the  application  according  to  the  equities  between  the  parties. '^^ 
3.  Admission  of  Plaintiff's  Cause  of  Action.  By  interposing  by  way  of 
cross-demand  to  plaintiff's  cause  of  action  and  pleading  a  recoupment,^^  set-off," 


he  had  against  plaintiff,  and  by  section  55, 
if  defendant  neglects  to  plead  or  give  notice 
of  any  set-off,  which  according  to  the  pre- 
ceding provisions  might  have  been  allowed 
to  him  under  the  trial  of  the  court,  he  is 
forever  after  precluded  from  maintaining  an 
action  to  recover  the  same  or  any  part 
thereof.  There  is  nothing  in  the  code  requir- 
ing a  defendant  to  avail  himself  of  a  counter- 
claim in  an  action  or  in  default  thereof  be 
precluded  from  maintaining  an  action.  The 
Revised  Statutes  in  the  cases  specified  in  it 
must  govern  this.  Welch  v.  Hazel  ton,  14 
How.  Pr.  97. 

Defendant  is  not  required  to  plead  his  equi- 
table set-offs  at  law,  but  may  come  into 
equity,  after  a  judgment  at  law,  to  establish 
his  set-offs  and  enjoin  the  judgment.  De 
Sylva  V.  Henry,  3  Port.  (Ala.)  132;  Hall  v. 
U.  S.  Insurance  Co.,  5  Gill  (Md.)  484;  Terry 
V.  Wooding,  2  Patt.  &  H.  (Va.)  178. 

69.  Arkansas. — Desha  v.  Robinson,  17  Ark. 
228. 

Delaware. —  Edgemoor  Iron  Co.  v.  Brown 
Hoisting  Mach.  Co.,  (1906)  62  Atl.  1054. 

Indiana. —  Rankin  v.  Harper,  4  Ind.  585. 

Maine. —  Winthrop  Sav.  Bank  v.  Jackson, 
67  Me.  570,  24  Am.  Rep.  56. 

Michigan. —  Baker  v.  Morehouse,  48  Mich. 
334,  12  K  W.  170;  Ward  i\  Fellers,  3  Mich. 
281. 

Neic  York. — 'Dunham  v.  Bower,  77  N".  Y. 
76,  33  Am.  Rep.  570;  Gillespie  v.  Torrance, 
25  N.  Y.  306,  82  Am.  Dec.  355;  Bellinger  v. 
Craigue,  31  Barb.  534;  Ogden  v.  Coddington, 
2  E.  D.  Smith  317;  Batterman  v.  Pierce,  3 
Hill  171. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  133. 

70.  California. — Ayres  v.  Bensley,  32  Cal. 
620,  holding  that,  although  Practice  Act, 
§§  46,  199,  permits  defendant  to  set  out  new 
matter  in  his  answer  constituting  a  counter- 
claim, he  is  not  compelled  to  do  so,  but  m.ay 
make  it  a  separate  cause  of  action. 

Illmois -- Q^uick  v.  Lemon,  105  111.  578. 
Kentucky. —  Waller  v.  Bowles,  10  Ky.  L. 
Rep.  875. 

Michigan. —  Baker  v.  Morehouse,  48  Mich. 
334,  12  N.  W.  170,  holding,  however,  that 
tlie  statute  discourages  the  withholding  of 
such  demands  by  refusing  to  give  costs  in  a 
subsequent  independent  suit  thereon. 

Neio  York.—  Gillespie  v.  Torrance,  25  N.  Y. 


306,  82  Am,  Dec.  355  [affirming  4  Bosw.  36, 
7  Abb.  Pr.  462];  Miller  v.  Baillard,  124 
K  Y.  App.  Div.  555,  108  N.  Y.  Suppl.  973; 
Inslee  v.  Hampton,  8  Hun  230;  Peck  v. 
INIinot,  4  Rob.  323  [affirmed  in  4  Transcr. 
App.  27];  Halsey  v.  Carter,  1  Duer  667;  Lignot 
V.  Redding,  4  E.  D.  Smith  285;  John  Doug- 
lass Co.  V,  Moler,  3  Misc.  373,  22  N.  Y. 
Suppl.  1045,  30  Abb.  N.  Cas.  293;  Potter  v. 
Gates,  9  N.  Y.  Suppl.  87;  Tuckerman  v.  Cor- 
bin,  66  How.  Pr.  404;  Welch  v.  Hazelton,  14 
How.  Pr.  97. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Counter- 
claim," §  133. 

In  actions  before  justices  of  the  peace  it 
is  sometimes  provided  by  statute  that  defend- 
ant must  set  off  any  claim  he  has  against 
plaintiff,  and  fa,ilure  to  do  so  bars  him  from 
maintaining  an  action  thereon  (Felpel  v. 
Hershour,  128  Pa.  St.  587,  18  Atl.  419; 
Shoup  V.  Shoup,  15  Pa.  St.  361;  Stanton  v. 
Gunther,  1  Lack.  Leg.  Rec.  (Pa.)  404;  Turk 
V.  Shein,  55  W.  Va.  466,  47  S.  E.  253.  See 
Inslee  v.  Hampton,  8  Hun  (N.  Y.)  230),  or 
from  setting  up  such  set-off  in  a  subsequent 
action  (Serjeant  v.  Holmes,  3  Johns.  (N.  Y.) 
428). 

71.  Wharton  v.  King,  69  Ala.  365. 

72.  Hunt  V.  Taft,  100  Mass.  91. 

73.  Rankin  v.  Harper,  4  Ind.  585. 

74.  McLane  v.  Miller,  12  Ala.  643;  Brun- 
son  V.  Martin,  17  Ark.  270;  Britton  l\ 
Turner,  6  N.  H.  481,  26  Am.  Dec.  713. 

75.  Tallmadge  v.  Fishkill  Iron  Co.,  4  Barb. 
(N.  Y.)  382. 

76.  Jones  v.  Moore,  42  Mo.  413;  Nichols 
V.  Dusenbury,  2  N.  Y.  283;  Baker  v.  Nuss- 
baum,  1  Hilt.  (K  Y.)  549. 

77.  Alabama. —  St.  Louis,  etc.,  Packet  Co. 
V.  McPeters,  124  Ala.  45U  27  So.  518. 

Illinois. —  Raymond  v.  Kerker,  81  111.  381. 
Kentucky. —  Taylor  v.  Weister,  1  Litt.  355. 
Missouri. —  Jones      Moore,  42  JNIo.  413. 
Neiv  York. —  Gregory  r.  Trainor,  4  E,  D. 
Smith  58. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §  127. 

In  Minnesota  the  former  rule  that  a  cause 
of  action  upon  the  contract  set  up  in  the 
complaint  was  admitted  by  the  pleading  of 
the  counter-claim  in  the  answer  (Paine  r. 
Sherwood,  21  Mvm.  225;  Paine  r.  Sherwood. 
19  Minn.  315;  Koonipel  r.  Sliaw.  13  Mhm. 
488;  Whalon  r.  Aldricli.  8  IMinn.  346:  IMason 
V.  Hey  ward,  3  Minn.  182)  was  abrogated  by 
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counter-claim/^  or  reconvention,^^  defendant  acknowledges  the  justice  of  plain- 
tiff ^s  demand;  this  leaves  defendant  to  proof  of  his  set-off and  where  defend- 
ant pleads  a  set-off  as  his  only  plea,  and  fails  to  prove  the  same,  judgment  must 
be  for  plaintiff's  demand;  and  while  one  pleading  compensation  may  admit 
only  part  of  his  opponent's  claim,  and  set  up  an  offset  against  such  portion, if 
this  is  not  done  and  a  plea  of  compensation  is  made  generally  this  admits  the 
correctness  of  the  demand  sued  on.^^ 

4.  Sight  to  Judgment  For  Excess  Over  Plaintiff's  Cause  of  Action  —  a.  General 
Eules.  Matter  availed  of  by  way  of  recoupment  only  goes  in  reduction  of  damages 
and  cannot  be  made  the  ground  for  an  affirmative  judgment  for  damages  in 
defendant's  favor,  ^  and  defendant  is  barred  from  any  other  suit  or  recoupment 


Laws  (1883),  c.  101,  §  1,  providing  that 
"  the  pleading  of  a  set-off  or  counter-claim 
by  a  defendant  .  .  .  shall  not  be  held  or 
construed  to  be  an  admission  of  any  cause 
of  action  on  the  part  of  the  plaintiff  against 
such  defendant"  (Trainor  v.  Worman,  34 
Minn,  237,  25  N.  W.  401  \_overruling  oh  re- 
argument  Trainor  v.  Worman,  33  Minn.  484, 
24  N.  W.  297] ) . 

A  plea  of  set-off  to  a  part  of  plaintiff's 
demand,  and  payment  of  the  residue,  is  a 
good  defense;  the  plea  of  set-off  admitting 
the  existence  of  plaintiff's  debt,  so  that,  when 
combined  with  the  payment  of  the  balance  of 
plaintiff's  demand,  the  defense  to  the  action 
is  complete.  Tavlor  v.  Weister,  1  Litt.  (Ky.) 
355. 

In  Pennsylvania  it  is  held  that  notwith- 
standing Act  (1705)  (Purdon  Dig.  668), 
which  authorizes  a  plea  of  set-off  only  when 
defendant  cannot  gainsay  the  deed,  bargain, 
or  assumption  on  which  he  is  sued,  under 
the  prevailing  practice  defendant,  sued  on  a 
contract,  may  deny  the  contract  and  at  the 
same  time  claim  a  set-off.  Snyder  v.  Kainey, 
31  Pittsb.  Leg.  J.  N.  S.  49. 

78.  Skinker  f.  Clute,  9  Nev.  342;  Bush 
V.  Hall,  95  N.  C.  82. 

79.  Cole  V.  Bartlett,  4  La.  130,  holding 
that  a  reconvention  for  damages  for  non- 
delivery of  goods  shipped  by  a  consignee, 
when  sued  for  freight,  admits  his  ownership 
and  authorizes  personal  judgment  against 
him,  under  a  prayer  for  general  relief,  on  a 
claim  to  be  satisfied  out  of  the  goods. 

80.  Gregory  v.  Trainor,  4  E.  D.  Smith 
(N.  Y.)  58. 

81.  Raymond  v.  Kerker,  81  111.  381. 

82.  Dorwin  v.  Wiltz,  11  La.  Ann.  514. 
See  also  Davis  v.  Stone,  9  La.  Ann,  126. 

83.  Ashley  v.  Sholars,  22  La.  Ann.  442; 
Dorvin  f.  Wiltz,  11  La.  Ann.  514. 

84.  Georgia. —  Lufburrow  v.  Henderson,  30 
Ga.  482,  holding  that  the  comparatively 
modern  doctrine  of  recoupment  is  but  a 
liberal  and  beneficent  improvement  upon  the 
old  doctrine  of  failure  of  consideration,  and 
looks  through  the  Avhole  contract,  treating 
it  as  an  entirety,  and  treating  the  things 
done,  and  stipulated  to  be  done  on  each  side, 
as  the  consideration  for  the  things  done,  and 
stipulated  to  be  done,  on  the  other,  and  when 
either  party  seeks  redress  for  the  breach  of 
stipulations  in  his  favor,  it  sum.s  up  the 
grievances  on  each  side,  instead  of  plaintiff's 
side  only,  strikes  a  balance,  and  gives  the 
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difference  to  plaintiff,  if  it  is  in  his  favor, 
but  it  has  not  yet  been  carried  so  far  as  to 
give  defendant  the  difference  which  may  be 
found  in  his  favor. 

/ZZiwois.— Waterman  v.  Clark,  76  111.  428; 
Streeter  v.  Streeter,  43  111.  155 ;  Stow  v. 
Yarwood,  14  111.  424;  G.  i".  Brecht  Butchers' 
Supply  Co.  V.  Stern,  122  111.  App.  437; 
Steinhoff  v,  Centralia  Electric  Light,  etc., 
Co.,  47  111.  App.  454;  Burlingame  v.  Davis, 
13  111.  App.  602. 

Indiana  —  Holer  aft  v.  Mellott,  57  Ind.  539. 

Michigan. —  Ward  v.  Fellers,  3  Mich.  281. 

Mississippi. —  Fowler  v.  Payne,  52  Miss. 
210;  Fowler  V.  Payne,  49  Miss.  32. 

Neiv  Hampshire. —  Union  Bank  v.  Blanch- 
ard,  65  N.  H.  21,  18  Atl.  90,  holding  that 
where  defendant,  in  an  action  for  the  price 
of  goods,  pleads  by  way  of  recoupment  dam- 
ages resulting  from  a  breach  by  plaintiff  of 
his  contract  as  to  the  quality  of  the  goods, 
he  can  only  have  judgment  for  costs,  although 
his  damages  exceed  the  amount  of  plaintiff's 
claim. 

Nev)  York. —  Classen  v.  Leopold,  2  Sweeny 
705  (holding  that  in  an  action  ex  delicto 
against  an  innkeeper  by  a  guest  for  the  re- 
covery of  damages  for  the  loss  of  his  goods, 
the  innkeeper  may  recoup  a  claim  for  board 
due  him  by  the  guest  against  any  damages 
the  guest  may  recover;  but  he  cannot  have 
a  balance  certified  in  his  favor);  Boston 
Silk,  etc..  Mills  v.  Eull,  37  How.  Pr.  299; 
Sickles  V.  Pattison,  14  Wend.  257,  28  Am. 
Dec.  527. 

North  Carolina. —  Hurst  v.  Everett,  91 
N.  C.  399;  Raisin  v.  Thomas,  88  N.  C.  148; 
Francis  v.  Edwards,  77  N.  C.  271. 

Pennsylvania. —  Henion  v.  Morton,  2  Ashm. 
150. 

Vermont. —  Davenport  v.  Hubbard,  46  Vt. 
200,  14  Am.  Rep.  620. 

^¥est  Viroinia. —  Natural  Gas  Co.  v.  Healy, 
33  W.  Va.  102,  10  S.  E.  56. 

United  States.— Buslmne  v.  Benedict,  120 
U.  S.  630,  7  S.  Ct.  696,  30  L.  ed.  810. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §  130. 

In  Alabama  under  Code  (1886),  §  2683, 
on  a  plea  of  recoupment,  if  defendant's  claim 
exceeds  plaintiff's  demand  defendant  may 
have  judgment  for  the  excess.  Ewing  V. 
Shaw, '83  Ala.  333,  3  So.  692. 

In  Minnesota  under  Comp.  St.  c.  57,  §  24, 
a  defense  by  way  of  recoupment  may  not  only 
bar  plaintiff's  claim,  but  may  also  entitle 
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for  such  balance  or  excess  over  plaintiff's  claim;  nor  can  defendant  recoup  his 
whole  damages  and,  after  applying  them  in  the  first  place  to  plaintiff's  demand, 
then  recover  an  excess  by  way  of  set-off ;  but  defendant  in  set-off  may  recover 
the  excess  of  his  claim  over  plaintiff's  demand,^^  and  similarly,  where  defendant 
pleads  and  proves  a  counter-claim  which  exceeds  plaintiff's  demand,  defendant 
should  have  judgment  for  the  excess, and  the  same  rule  applies  to  reconvention; 
but  it  has  been  held  that  defendant  under  a  counter-claim  can  recover  the  excess 
over  plaintiff's  recovery  only  where  plaintiff  succeeds  as  to  some  part  of  his  claim. 
Where  defendant  pleads  a  set-off,  plaintiff  cannot,  by  refusing  to  proceed  with  the 
case,  defeat  defendant's  right  to  recover  under  his  set-off,^^  or  counter-claim; 


defendant  to  damages.  Harlan  v.  St.  Paul, 
etc.,  R.  Co.,  31  Minn.  427,  18  N.  W.  147; 
Smith  V.  Dukes,  5  Minn.  373;  Mason  V. 
Hayward,  3  Minn.  182. 

In  Michigan  the  former  rule  was  that  the 
excess  could  not  be  recovered  in  recoupment 
(McHardy  y.  Wadsworth,  8  Mich.  349;  Ward 
V.  Fellers,  3  Mich.  281)  ;  but  the  benefits  of 
recoupment  have  been  so  far  extended  by 
statute  as  to  entitle  defendant  to  recover 
the  balance  when  the  damages  proved  by 
him  exceed  the  demand  established  in  favor 
of  plaintiff  (Chandler  v.  Childs,  42  Mich. 
128,  3  N.  W.  297). 

85.  Edgemoor  Iron  Co.  v.  Brown  Hoisting 
Mach.  Co.,  (Del.  1906)   62  Atl.  1054. 

Judgment  on  a  set-off  or  counter-claim  as 
a  bar  to  an  action  for  recovery  of  the  balance 

see  JOINDEB  AND   SPLITTING   OF  ACTIONS,  23 

Cyc.  450;  Judgments,  23  Cyc.  1201. 

86.  Ellsworth  r.  Brown,  55  N.  H.  396. 
Defendant  cannot  split  up  his  claim  and 

use  part  of  it  to  extinguish  plaintiff's  de- 
mand and  bring  suit  for  the  residue.  Bel- 
linger V.  Craigue.  31  Barb.  (N.  Y.)  534. 

87.  Georgrta.— Petit  v.  Teal,  57  Ga.  145. 
Illinois. —  Corcoran   V.   Lehigh,   etc.,  Coal 

Co.,  138  111.  390,  28  N.  E.  759;  Eddie  v. 
Eddie,  61  111.  134;  Holmes  v.  McKennan, 
120  111.  App.  320;  Lloyd  v.  Manufacturers', 
etc.,  Warehouse  Co.,  102  111.  App.  551;  Stein- 
hoff  V.  Electric  Light,  etc.,  Co.,  47  111.  App.  454. 

Massachusetts. —  Truesdell  v.  Wallis,  4 
Pick.  63. 

Michigan. —  Lafferty  v.  Lorimer,  86  Mich. 
591,  49  N.  W.  586. 

Missouri. —  Hay  v.  Short,  49  Mo.  139. 

Ohio. —  Gordon  v.  Steinmetz,  71  Ohio  St. 
372,  73  N.  E.  512. 

Pennsylvania. — ^  Jennings  v.  Hare,  104  Pa. 
St.  489;  Good  V.  Good,  9  Watts  567;  Chap- 
man V.  Erwin,  2  Lane.  L.  Bev.  233.  But 
see  Bayne  v.  Gaylord,  3  Watts  301. 

Tennessee. —  Galbraith  v.  East  Tennessee, 
etc.,  K.  Co.,  11  Heisk.  169;  Overton  u. 
Phelan,  2  Plead  445;  McKernon  v.  Hall,  1 
Yerg.  397. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §  130. 

In  Tennessee  the  principle  of  set-off  as 
originally  introduced  by  statute  was  re- 
stricted in  its  operation  to  the  abatement  or 
extinguishment  of  plaintifi"'s  demand  as  the 
case  mio-lit  be;  it  had  no  greater  scope 
(BrazcUon  v.  Nashville,  etc.,  K.  Co.,  3  Head 
570),  but  by  the  act  of  1852,  chapter  259, 
section  2,  it  was  enacted  that  where  the  set- 


off exceeded  plaintiff's  claim  the  court  should 
give  judgment  for  excess  (East  Tennessee 
etc.,  il.  Co.  V.  Galbraith,  1  Heisk.  482;  Gal- 
braith East  Tennessee,  etc.,  R.  Co.,  11 
Heisk.  169;  Brazelton  V.  Nashville,  etc.,  E,. 
Co.,  supra) . 

A  debt  due  to  one  of  several  defendants, 
although  it  may  be  a  good  defense  to  the 
action,  does  not  authorize  a  judgment  in  his 
favor  for  the  excess  of  his  set-off.  Riddle  v, 
McLester-Van  Iloose  Co.,  145  Ala.  307,  40  So. 
101;  Locke  v.  Locke,  57  x^la.  473. 

88.  Indiana. —  Love  r,  Oldham,  22  Ind.  51; 
Gordon  v.  George,  12  Ind.  408. 

Kentucky. —  Moore  v.  Caruthers,  17  B. 
Mon.  669. 

Minnesota. —  Mason  v.  Heyivard,  3  Minn. 
182. 

Missouri. — ^Turney  v.  Baker,  103  Mo.  App. 
390,  77  S.  W.  479;  Hitchcock  v.  Baughan,  44 
Mo.  App.  42. 

Netv  York. —  Grogan  v.  McMahon,  4  E.  D. 
Smith  754,  6  Abb.  Pr.  306;  Ogden  v.  Cod- 
dington,  2  E.  D.  Smith  317;  New  York  v. 
Wood,  4  Abb.  Pr.  N.  S.  332. 

North  Carolina. —  Hurst  v.  Everett,  91 
N.  C.  399;  Raisin  v.  Thomas,  88  N.  C.  148; 
McClenahan  v.  Cotten,  83  N.  C.  332;  Francis 
V.  Edwards,  77  N.  C.  271. 

Ohio. —  West  V.  Middock,  16  Ohio  St.  417. 

See  43  Cent.  Dig.  tit.  "  Set-Off  and  Coun- 
ter-Claim,"  §  130. 

On  a  reference  of  a  claim  against  a  dece- 
dent under  2  Rev.  St.  p.  88,  §  36,  his  repre- 
sentatives can  only  avail  themselves  of  a  set- 
off or  counter-claim  to  the  extent  necessary 
to  extinguish  the  claimant's  demand.  Mowry 
V.  Peet,  88  N.  Y.  453. 

"Where  plaintiff's  demand  exceeds  defend- 
ant's counter-claim  defendant  cannot  have  an 
affirmative  judgment  on  the  counter-claim. 
Hanson  v.  Skogman,  14  N.  D.  445,  105  N.  W. 
90. 

89.  Zeringue  v.  Rixner,  14  La.  385;  Innis 
V.  Ware,  1  Mart.  N.  S.  (  La. )  643 ;  Stewart  r. 
Insall,  9  Tex.  397. 

90.  Kelsy  v.  Tremaine.  29  How.  Pr.  (N.  Y.) 
439;  Baker  r.  Grigsby,  7  Heisk.  (Tenn.)  627. 

91.  Simon  r.  Myers,  68  Ga.  74.  But  see 
Nordmnnser  v.  Hitchcock,  40  Mo.  178,  hold- 
ing that  whore  defendant  answers  and  pleads 
set-off  or  counter-claim,  he  cannot,  Avhere 
plaintiff  fails  to  appear  at  the  trial,  take  a 
verdict  and  judgment  for  the  amount  of  his 
counter-claim. 

92.  Gooch  r.  Isbell,  (Tex.  Civ.  A  pp.  1903) 
77  S.  W.  973. 
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but  as  to  reconvention  it  has  been  held  that  where  plaintiff  takes  a  nonsuit, 
defendant's  reconvention  will  be  disregarded,  if  he  be  left  as  he  was  before  the 
suit.^^  Where  defendant  in  set-off  proves  a  certain  amount  due  him  from  plain- 
tiff, and  plaintiff  fails  to  show  a  right  of  recovery  on  his  alleged  cause  of  action, 
defendant  is  entitled  to  judgment  for  the  full  amount  of  his  claim;  but  a  certifi- 
cate of  the  balance  in  favor  of  defendant  pleading  a  set-off  can  only  be  had  where 
the  verdict  is  for  defendant,  the  amount  defendant  could  recover  in  a  cross 
action  being  the  measure  of  what  he  can  recover  in  set-off     or  counter-claim.^^ 

b.  Necessity  of  Mutuality  of  Debts  and  Demands  —  Assigned  Causes  of  Action, 
A  set-off  against  plaintiff's  action  to  authorize  a  balance  in  favor  of  defendant 
must  be  of  a  matter  mutually  subsisting  between  the  parties,  and  the  same  rule 
applies  to  a  counter-claim;  and  a  party  who  has  a  defense  by  way  of  recoup- 
ment will  not  be  permitted  to  seek  affirmative  relief  by  making  another  person 
in  interest  a  party  defendant,  by  way  of  subrogation.^  In  an  action  by  an  assignee 
a  claim  against  the  assignor  can  be  allowed  as  a  set-off,^  counter-claim,^  or  recon- 
vention,* only  to  the  extent  of  the  claim  sued  upon,  and  judgment  cannot  be 
rendered  against  the  assignee  for  the  excess.  But  the  assignment  of  plaintiff's 
claim,  after  the  commencement  of  the  action  and  before  trial,  will  not  prevent 
defendant  from  entering  judgment  upon  a  verdict  for  a  balance  in  his  favor, 
where  payment  and  a  set-off  were  pleaded,  and  the  trial  was  between  the  original 
parties  to  the  record.^ 

B.  Withdrawal  or  Abandonment  of  Cross  Demand.  A  defendant  who 
appears  and  files  an  answer  of  set-off  and  abandons  his  defense  and  does  not 
appear  at  the  trial  waives  his  right  in  respect  to  the  set-off  in  that  action;  ^  but 


93.  McDonougti      Hart,  3  La.  457. 

94.  Moore  v.  Wrio-ht,  4  111.  App.  443; 
Snyder  v.  Rainey,  198  Pa.  St.  356,  47  Atl. 
998.  See  also  Kelsy  v.  Tremaine,  29  How. 
Pr.  (N.  Y.)  439. 

95.  Hepburn  f.  Hoag,  4  Cow.  (N.  Y.) 
57. 

96.  Overton  v.  Phelan,  2  Head  (Tenn.)  445. 

97.  Akerly  v.  Vilas,  21  Wis.  88. 

98.  Locke  f.  Locke,  57  Ala.  473  (holding 
that  a  debt  to  one  of  several  defendants  by 
a  sole  plaintiff,  although  a  good  defense  to 
the  action,  does  not  authorize  judgment  in 
favor  of  defendant  against  plaintiff  for  the 
excess)  ;  Scott  v.  Rivers,  1  Stew.  &  P.  (Ala.) 
19.  See  Jasper  Mercantile  Co.  v.  O'Rear, 
112  Ala.  247,  20  So.  583. 

99.  Wells      Boyd,  1  Duv.  (Ky.)  366. 

In  an  action  by  a  trustee  as  such,  only  so 
much  of  a  demand  existing  against  the  per- 
son whom  plaintiff  represents  as  will  satisfy 
plaintiff's  demand  can  be  allowed  as  a  coun- 
ter-claim. U.  S.  Trust  Co.  V.  Stanton,  139 
N.  Y.  531,  34  K  E.  1098. 

1.  LjTuan  r.  Corwin,  27  Ark.  580. 

2.  Indiana. —  Casad  i\  Hughes,  27  Ind.  141. 
Kansas. —  Leavenson  v.  Lafontane,  3  Kan. 

523. 

Minnesota. —  W^ebb  v.  Michener,  32  Minn. 
48,  19  N.  W.  82. 

New  York. —  Kast  v,  Kathern,  3  Den.  344. 

Tennessee. —  Gatewood  v.  Denton,  3  Head 
380. 

See  43  Cent.  Dig.  tit.  "Set-Off  and  Coun- 
ter-Claim,"  §  132. 

But  see  Butler  v.  Mitchell,  128  Ga.  431, 
57  S.  E.  764,  holding  that  where  the  holder 
of  a  note  other  than  the  payee  sues  thereon, 
and  there  is  an  issue  between  the  parties  as 

[VII,  A,  4,  a] 


to  the  hona  fides  of  the  holder,  or  the  pay- 
ment of  a  valuable  consideration  for  the 
note,  and  it  is  questionable  whether  de- 
fendant can  set  off  the  amount  due  under 
a  contract  against  the  amount  claimed  by 
plaintiff  on  the  note,  and  plaintiff  is  the  re- 
ceiver of  an  insolvent  bank,  and  defendant 
has  another  demand  against'  the  insolvent 
bank  arising  from  tort,  and  he  pleads  both 
claims  in  a  court  of  equity  by  way  of  set-off 
against  plaintiff's  demand,  he  is  entitled  to 
judgment  for  the  excess. 

Where  a  corporation  holds  the  book-ac- 
counts of  another  corporation  under  a  naked 
assignment,  a  set-off  by  the  assignor  to  a 
debtor  is  available  to  the  debtor  against  the 
assignee  only  to  the  extent  of  the  assigned 
debt.  Pabst  Brewing  Co.  v.  Lueders,  107 
Mich.  41,  64  N.  W.  872. 

3.  Norton  v.  Foster,  12  Kan.  44  (holding 
that  the  maker  of  a  note  who  sets  up  a  claim 
against  the  payee  by  way  of  a  counter-claim 
in  an  action  on  the  note  by  an  assignee  under 
an  assignment  after  maturity  is  not  entitled 
to  an  affirmative  judgment  in  his  favor  and 
against  the  assignee  for  any  excess  of  his 
demand  over  and  above  the  amount  of  the 
note)  ;  Leavenson  v.  Lafontane,  3  Kan.  523; 
Price  V.  Gatliff,  110  S.  W.  332,  33  Ky.  L.  Rep. 
324;  Nell  v.  Power,  107  S.  W.  694,  32  Ky.  L. 
Rep.  952;  Stirn  v.  Hoffman  House  Co.,  7 
Misc.  241,  27  N.  Y.  Suppl.  271  [affirmed  in  8 
Misc.  246,  28  N.  Y.  Suppl.  724] ;  Levy  v.  Ash, 
88  N.  Y.  Suppl.  131 ;  Young  v.  Kitch'in,  3  Ex. 
D.  127,  47  L.  J.  Exch.  579,  26  Wkly.  Rep. 
403. 

4.  Reese  v.  Teagarden,  31  Tex.  642. 

5.  Kline  v.  Gundrum,  11  Pa.  St.  242. 

6.  Aston  V.  Wallace,  43  Ind.  468. 
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the  fact  that  defendant  set  up  an  equitable  set-off,  but  failed  to  appear  at  the 
trial  of  the  action,  so  that  the  set-off  was  not  considered,  did  not  deprive  him  of 
the  right  to  bring  a  separate  action  on  the  claim  so  set  off/  and  a  defendant  may 
before  trial  withdraw  a  set-off  ^  or  counter-claim,^  without  prejudice,  and  sub- 
sequently bring  an  action  thereon;  but  withdrawal  should  be  before  a  final  sub- 
mission of  the  case,^^  although  defendant  may,  in  analogy  to  suffering  a  nonsuit, 
withdraw  the  set-off  where  the  evidence  is  found  to  be  too  weak  to  support  it; 
but  a  defendant  who  has  set  up  affirmative  matter  in  his  answer  cannot  take  a 
nonsuit  as  to  a  portion  of  the  claini,^^  and  a  defendant  withdrawing  a  set-off  at 
one  term  has  not  the  absolute  right  to  reinstate  it  at  another,  but  the  question 
whether  he  shall  be  permitted  to  so  reinstate  rests  in  the  discretion  of  the  court>^ 
Where  defendant's  answer  contains  only  a  counter-claim,  upon  withdrawal  of  the 
counter-claim  judgment  must  be  rendered  for  plaintiff.^* 

Recourse.  As  used  in  a  note  in  reference  to  collaterals,  a  going  back  to  or 
resort  to  them  for  the  purpose  of  obtaining  payment  of  the  note.^  (Recourse; 
Kight  of  Assignee  as  Against  Assignor,  see  Assignments,  4  Cyc.  84.  Rights  of 
Indorsee  on  Indorsement  —  In  General,  see  Commercial  Paper,  7  Cyc,  791 ;  With- 
out Recourse,  see  Commercial  Paper,  7  Cyc.  809.) 

Recover.  To  be  successful  in  a  suit;  to  obtain  a  favorable  judgment;  ^  to 
obtain  by  course  of  law;  to  succeed  in  a  trial;  ^  to  obtain  by  course  of  law;  to  obtain 
by  means  of  an  action;  to  succeed  in  an  action;  *  to  get  or  obtain  again;  to  get 
renewed  possession  of;  to  win  back ;  to  regain  ;^  to  recover  by  means  of  judicial 


7.  Wright  V.  Salisbury,  46  Mo.  26. 

8.  Grain  v.  Hilligross,  21  Ind.  210;  Bowen 
V.  Pickett,  26  Kan.  219;  Theobald  v.  Colby, 
35  Me.  179.  But  see  People  v.  McCutcheon, 
40  Mich.  244,  holding  that  a  set-off  once 
asserted  against  a  creditor's  demand  upon  a 
decedent's  estate  cannot  be  withdrawn. 

9.  Proctor  v.  Johnson,  16  Ky.  L.  Rep.  60. 

10.  Miller  v.  McGannon,  79  Nebr.  609,  113 
N.  W.  170. 

11.  Muirhead  Kirkpatrick,  5  Watts  &  S. 
(Pa.)  506;  Gallagher  v.  Thomas,  2  Brewst. 
(Pa.)  531;  Lawrin  v.  Hanks,  3  McCord 
(S.  C.)  558. 

12.  Snell  V.  Harrison,  104  Mo.  158,  16 
S.  W.  152. 

13.  Mineral  Point  R.  Co.  v.  Keep,  22  111. 
9,  74  Am.  Dec.  124. 

14.  Atlanta  Maeh.  Works  v.  U.  S.,  114  Fed. 
364. 

1.  Winkler  r.  Magdeburg,  100  Wis.  421, 
429,  76  N.  W.  332. 

" '  No  recourse '  means  no  access  to,  no 
return,  no  coming  back  upon,  no  assumption 
of  any  liability  whatsoever,  no  looking  to  the 
party  using  the  term  for  any  reimbursement' 
in  case  of  loss,  or  damage,  or  failure  of  con- 
sideration in  that  which  was  the  cause,  the 
motive,  the  object,  of  the  undertaking  or 
contract."  Lyons  v.  Fitzpatrick,  52  La.  Ann. 
697,  699,  27  So.  110. 

2.  Oxford  V.  Paris,  33  Me.  179,  181. 

3.  Burrill  L.  Diet,  [quoted  in  Gawtry  V. 
Adams,  10  Mo.  App.  29,  33;  Keinv  v.  Ingra- 
ham,  66  Barb.  (N.  Y.)  250,  257]." 

4.  Kinney  L.  Diet,  [quoted  in  Leslie  V. 
York,  112  Ky.  712,  715,  66  S.  W.  751,  23  Ky. 
L.  Rep.  2076]. 

The  term  has  a  well-defined  meaning  in  law 
and,  under  a  statute  giving  an  attorney  a  lien 


on  money  recovered,  does  not  include  defeat- 
ing a  judgment  sought  against  his  client  so 
as  to  give  him  a  lien  on  the  sum  in  contro- 
versy. Atchison  v.  Owensboro,  114  Ky.  706, 
714,  71  S.  W.  864,  24  Ky.  L.  Rep.  1529. 

The  term  when  considered  by  itself  is  not 
the  usual  or  apt  word  to  indicate  a  voluntary 
payment  or  receipt  of  money  for  damages 
suffered.  Best  v.  Seaboard  Air  Line  R.  Co., 
72  S.  C.  479,  483,  52  S.  E.  223. 

As  used  in  a  statute  directing  the  dis- 
tribution of  fines,  penalties,  and  forfeitures 
recovered  for  violation  of  the  revenue  laws, 
the  term  means  recovered  by  operation  of  law. 
Lapham  v.  Almy,  13  Allen  (Mass.)  301, 
305. 

As  used  in  a  statute  providing  that  an  at- 
tachment bond  shall  provide  "  to  pay  any 
claimant  of  any  property  seized  or  sold 
under  or  by  virtue  of  said  attachment  all 
damages  which  he  may  recover  in  consequence 
of  such  seizure  or  sale,"  the  term  does  not 
show  that  actual  recovery  in  an  independent 
suit  must  precede  suit  on  the  bon  i,  but  the 
claimant  may,  in  the  first  instance,  recover 
damages  in  an  action  on  tlie  bond.  Totten  v. 
Henry,  46  W.  Va.  232,  233,  33  S.  E.  119. 

As  used  in  a  statute  providing  that  "  in- 
terest is  payable  on  judgments  recovered  in 
the  courts  of  this  state  at  the  rate  of  seven 
per  cent  per  annum,"  the  term  implies  tliat 
the  judgment  referred  to  is  one  obtained  by 
way  of  compensation  and  in  return  for  an 
injury  or  a  debt,  and  will  not  include  a  judij- 
ment  for  a  fine.  People  r.  Sutter  St.  R.  Co.. 
129  Cal.  545,  546,  62  Pac.  104,  79  Am.  St. 
Rep.  137. 

5.  Webster  Diet,  [quoted  in  Leslie  r.  York, 
112  Ky.  712,  715,  66  S.  W.  751,  2;^  Kv.  L. 
Rep.  2076]. 
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proceedings.^  (See  Recoverable;  Recovered;  Recovery.  See  also  Judg- 
ments, 23  Cyc.  623  et  seq. 

Recoverable.  Susceptible  of  being  regained;  gotten  back;'  that  which  is 
able  to  be,  or  is  capable  of  being,  recovered;  obtainable  from  a  debtor  or  possessor 
as  by  legal  process.^    (See  Recover;  Recovery.) 

Recovered,  a  term,  which  in  its  general  sense,  imports  a  payment  com- 
pelled by  judicial  proceedings.^    (See  Recover;  Recovery.) 

Recovery.  The  actual  possession  of  anything,  or  its  value,  by  judgment  of 
a  legal  tribunal the  obtaining  of  anything  by  judgment  or  trial  at  law;  the 
obtaining  of  a  thing  by  the  judgment  of  a  court,  as  the  result  of  an  action  brought 
for  the  purpose;  the  obtaining  of  right  to  something  by  a  verdict  and  judgment 
of  a  court  from  an  opposing  party  in  a  suit.^^  (Recovery :  Absence  of  Amount  of 
in  Verdict,  see  Commercial  Paper,  8  Cyc.  299  note  92.  Grounds  and  Right,  see 
Actions^  1  Cyc.  634.  Measure  of  Amount,  see  Damages,  13  Cyc.  136.  Of  Claim 
Paid  by  County,  see  Counties,  11  Cyc.  597.  Of  Money  or  Property  on  Rescission 
of  Contract,  see  Contracts,  9  Cyc.  433.  Of  Money  Paid  —  As  Attorney's  Fee, 
see  Attorney  and  Client,  4  Cyc.  987;  As  Bounty,  see  Bounties,  5  Cyc.  983;  To 
State  by  County,  see  Counties,  11  Cyc.  517.  Of  Secret  Preference,  see  Composi- 
tions With  Creditors,  8  Cyc.  474.  On  Implied  Acceptance  of  Commercial  Paper, 
see  Commercial  Paper,  7  Cyc.  767.    See  also  Recover;  Recoverable.) 

Recreation.  Refreshment  of  the  strength  and  spirits,  after  toil;  amusement, 
diversion;  relief  from  toil  or  pain;  amusement,  in  sorrow  or  distress.^*  (See, 
generally,  Sunday.) 

Recrimination.    See  Divorce,  14  Cyc.  648. 

Rectification.    See  Reformation  of  Instruments. 

Rectifier.  See  Internal  Revenue,  22  Cyc.  1632.  Compare  Distiller, 
14  Cyc.  522. 

Rectifying.  Correcting;  amending;  refining  by  distillation;  sublima- 
tion; adjusting.^^  (Rectifying:  AVritten  Instrument,  see  Reformation  of 
Instruments.) 


6.  Abbott  L.  Diet,  [quoted  in  Gawtry  v. 
Adams,  10  Mo.  App.  29,  33]. 

"  *  To  recover  *  in  law,  is  to  '  recover  any- 
thing, or  the  value  thereof,  by  judgment;  as 
if  a  man  sue  for  any  land  or  other  thing, 
movable  or  immovable,  and  have  a  verdict  or 
judgment  for  him."  Jacob  L.  Diet,  [quoted 
in  Norton  v.  Winter,  1  Oreg.  47,  48,  62  Am. 
Dec.  297]. 

7.  Peterson  r.  Nash,  112  Fed.  311,  314,  50 
C.  C.  A.  260,  55  L.  R.  A.  344;  McKey  v.  Lee, 
105  Fed.  923,  926,  45  C.  C.  A.  127. 

8.  In  re  Oliver,  109  Fed.  784,  788. 

9.  Abbott  L.  Diet,  [quoted  in  Gawtry  v. 
Adams,  10  Mo.  App.  29,  33]. 

10.  Leslie  v.  York,  112  Kv.  712,  716,  66 
S.  W.  751,  23  Ky.  L.  Rep.  2076;  Strohecker 
V.  Farmers'  Bank,  6  Pa,  St.  41,  45;  Fisher  v. 
Mvlius,  42  W.  Va.  638,  639,  26  S.  E.  309. 

11.  Hoover  r.  Clark,  7  IT.  C.  169,  171. 

12.  Burrill  L.  Diet,  [quoted  in  Keiny  v. 
Ingraham,  66  Barb.  (N.  Y.)  250,  257]. 

13.  Webster  Diet,  [quoted  in  In  re  Hol- 
lister,  47  Hun  (N.  Y.)  413,  417]. 

In  its  general  use  the  term  means  a  re- 
covery had  by  process  and  course  of  law,  al- 
though in  a  special  case  it  may  mean  col- 
lected or  obtained  without  a  suit.  People  v. 
Reis,  76  Cal.  269,  279,  18  Pae.  309.  See  also 
Friend  v.  Oggshaw,  3  Wyo.  59,  60,  31  Pac. 
1047. 

A  "  decree  of  foreclosure "  is  not  "  a  de- 
cree   .    .    .    for   the   recovery   of  money." 


Hamburger  Co.  v.  Glover,  157  HI.  521,  522,. 
42  N.  E.  46. 

As  meaning  final  judgment  see  Oxford  t*. 
Paris,  33  Me.  179,  181. 

"  Collection  "  as  equivalent  to  recovery  see 
Collection,  7  Cyc.  281  note  26. 

In  a  statute  regulating  costs  and  fees  the 
term  may  mean  the  recovery  for  damages, 
and  does  not  include  interest  on  the  verdict 
for  damages.  Troy  City  Bank  v.  Grant,  1 
How.  Pr.  (N.  Y.)  135,  136.  A  recovery  in 
favor  of  plaintiff,  such  as  will  entitle  him  to 
costs,  means  an  affirmative  finding,  verdict, 
or  judgment,  and  the  term  has  the  same 
meaning  when  applied  to  a  defendant  (Reilly 
V.  Lee,  33  N.  Y.  App.  Div.  201,  203,  53  N.  Y. 
Suppl.  336)  ;  the  decision  must  be  on  an 
issue  of  fact,  and  not  a  nonsuit  (Burns  <v. 
Delaware,  etc.,  R.  Co.,  63  Hun  (N.  Y.)  19, 
22,  17  N.  Y.  Suppl.  415). 

Previous  possession  not  implied  see  Mon- 
terey County  V.  Gushing,  83  Cal.  507,  512, 
23  Pac.  700. 

14.  Webster  Diet,  [quoted  in  Corey  v. 
Bath,  35  N.  H.  530,  538]. 

As  used  in  statutes  prohibiting  recreation 
on  Sunday  the  terra  has  been  held  not  to 
include  "  taking  a  ride  for  pleasure  in  a 
street  car  "  ( Horton  v.  Norwalk  Tramway 
Co.,  66  Conn.  272,  276,  33  Atl.  914)  ;  "travel- 
ing on  Sundav  to  make  a  social  visit "  (Corey 
V.  Bath,  35  N.  H.  530,  531,  538). 

15.  Webster    Diet,    [quoted   in    State  v. 
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Rector.  As  the  word  is  understood  by  the  canons  of  the  Protestant  Episco- 
pal Church,  a  duly  ordained  clergyman  of  the  church,  in  priest's  orders,  who  has 
been  elected  to  the  rectorship  by  the  vestry  of  the  parish,  agreeably  to  the  canons 
of  the  churchy  and  in  whose  call  or  invitation,  or  notification  of  election,  there  is 
no  limitation  of  time  specified  when  the  engagement,  or  contract,  is  to  cease.^^ 
(See  Clergyman.  7  Cyc.  189  j  Curate,  12  Cyc.  994  j  Parish.  29  Cyc.  1683;  Parson, 
29  Cyc.  1693 ;  and,  generally.  Religious  Societies.) 

Rectory.  As  known  to  the  Church  of  England  a  glebe,  tithes,  and  oblations 
established  for  the  maintenance  of  a  parson  or  rector  to  have  cure  of  souls  within 
the  parish.^^  (See  Parsonage^  29  Cyc.  1693;  Rector^  and,  generally.  Religious 
Societies.} 

Rectus  in  curia.  Literally  Right  in  court."  The  condition  of  one  who 
stands  at  the  bar,  against  whom  no  one  objects  any  offense.^^ 

Recuperatio  est  alicujus  rei  in  causam  alterius  adduct^  per 

JUDICEM  ACQUISITIO.  A  maxim  meaning  "  Recovery  is  the  acquisition,  by  sen- 
tence of  the  judge,  of  anything  adduced  in  the  cause  of  another." 

Recurrendum  est  ad  extraordinarium  quando  non  valet  ordi- 

NARIUM.  a  maxim  meaning  "  We  must  have  recourse  to  what  is  extraordinary 
when  what  is  ordinary  fails." 

Recurrent.    Returning  from  time  to  time.^^ 

Recusation,  In  the  civil  law,  a  species  of  exception  or  plea  to  a  Jurisdic- 
tion, to  the  effect  that  the  particular  judge  is  disqualified  from  hearing  the  cause 
by  reason  of  mterest  or  prejudice;  the  challenge  of  jurors;  an  act  of  what  nature 
soever  it  may  be,  by  which  a  strange  heir,  by  deeds  or  words,  declares  he  will  not 
be  heir,^^  (See  Descent  and  Distribution,  14  Cyc.  188;  Judges,  23  Cyc.  591, 
612.) 

Reddendo  singula  singulis.  Literally  "  By  referring  each  to  each;  refer- 
ring each  phrase  or  expression  to  its  appropriate  object."    A  rule  of  construction.^^ 

Reddendum,  in  conveyancing,  rendering;  yielding.  The  technical  name  of 
that  clause  in  a  conveyance  by  which  the  grantor  creates  or  reserves  some  new 
thing  to  himself,  out  of  what  he  had  before  granted;  that  clause  in  a  lease  in  which 
a  rent  is  reserved  to  the  kssor,  and  which  commences  with  the  word  yielding." 


American  Sugar-Eefining  Co.,  51  La.  Ann. 
562,  585,  25  So.  447;  Com.  V.  Giltinan,  64 
Pa.  St.  100,  105]. 

It  is  not  a  manufacturing  process. —  State 
y.  American  Sugar  Refining  Co.,  51  La.  Ann. 
562,  585,  25  So.  447;  Com.  v.  Giltinan,  64 
Pa.  St.  100,  105. 

16.  Bird  V.  St.  Mark's  Church,  62  Iowa 
567,  569,  17  N.  W.  747,  where  it  was  held 
that  the  suppression  of  a  deposition  by  a 
bishop  of  the  church,  that  the  word  was  so 
understood,  was  erroneous,  it  being  entirely 
competent  to  prove  by  the  bishop  the  mean- 
ing of  the  word. 

17.  Pawlet  ?;.  Clark,  9  Cranch  (U.  S.) 
292,  326,  3  L.  ed.  735. 

A  conveyance  of  a  rectory  will  in  many 
instances  convey  land.  Gibson  v.  Brockway, 
<S  N.  H.  465,  470,  31  Am.  Dec.  200. 

18.  Black  L.  Diet. 

"In  the  due  and  orderly  administration  of 
justice  through  the  courts  it  is  the  duty  of 
an  attorney  at  law  to  assist  the  court.  If 
rectus  in  curia,  be  is  by  the  same  token 
amicus  curia."  State  Standard  Oil  Co.,  194 
Mo.  124,  144,  91  S.  W.  1062. 

19.  Peloubet  Leg.  Max.  \_citing  Wharton  L. 
Lex.]. 

20.  Bouvier  L.  Diet. 

21.  Leache  v.  State,  22  Tex.  App.  279,  313, 
3  S.  W.  539,  58  Am.  St.  Rep.  638,  where 


the  definition  is  applied  to  a  form  of  in- 
sanity commonly  known  and  denominated  as 
"  recurrent  insanity." 

22.  Black  L.  Diet. 

23.  Black  L.  Diet. 

Applied  in:  Wells  v.  State  Bd.  of  Equali- 
zation, 56  Cal.  194,  198;  Com.  v.  Jordan,  18 
Pick.  (Mass.)  228;  Craig  v.  Craig,  9  N.  J. 
L.  198;  Hayes  v.  King,  37  N.  J.  Eq.  1,  2; 
Akers  v.  Akers,  23  N.  J.  Eq.  26,  31;  Forster 
V.  Civill.  20  Hun  (N.  Y.)  282,  284;  Ludlow 
V.  Bowne,  1  Johns.  {X.  Y.)  1,  15,  3  Am. 
Dec.  277;  Mclntire  v.  Ward,  3  Yeates  (Pa.) 
424,  426;  Abbey's  Estate,  13  Wkly.  Notes 
Cas.  (Pa.)  535,  536;  Delaplane  r.  Crenshaw, 
15  Gratt.  (Va.)  457,  485;  Wright  v.  Scott, 
30  Fed.  Cas.  No.  18,092,  4  Wash.  16,  21; 
Edinburgh  St.  Tramways  Co.  v.  Torbain,  3 
App.  Cas.  58,  70,  37  L.  T.  Rep.  N.  S.  288; 
Thornton  r.  Thornton,  L.  R.  20  Eq.  599,  604; 
In  re  Geening,  L.  R,  13  Eq.  388,  391,  41 
L.  J.  Ch.  Ill,  25  L.  T.  Rop.  N.  S.  651,  20 
Wkly.  Rep.  87;  Ex  p.  Rawlings,  1  De  G.  J. 
&  S.  225,  251,  66  Eng.  Ch.  174,  46  Eng.  Re- 
print 89;  Attv.-Gen.  r.  Sillem.  2  II.  &  C. 
431,  532;  Mitford  v.  Revnolds,  16  Sim.  130, 
145,  39  Eng.  Ch.  130,  60  Eng.  Reprint  822; 
Clark  r.  Bonnycastle,  3  U.  C.  Q.  B.  0.  S. 
528,  555. 

24.  Black  L.  Diet,  [citing  2  Blackstone 
Comm.  299]. 
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(Reddendum :  Construction  and  Operation  —  Of  Clause  in  Lease,  see  Landlord 
AND  Tenant,  24  Cyc.  914;  Of  Reservations  in  Conveyances  in  General,  see  Deeds^ 
13  Cyc.  676.    Compare  Habendum,  21  Cyc.  353.) 

REDDITUS  C^LUS  est  siccus,  a  maxim  meaning  "  Rent  that  is  uncertain 
is  dry  rent." 

REDEEM.2^  To  buy  back;  to  liberate  an  estate  by  paying  the  debt  for  which 
it  stood  as  security ;  to  repurchase  in  a  literal  sense ;  to  purchase  back ;  to  regain ; 
to  receive  back  by  paying  the  obligation ;  to  regain  possession  by  payment  of  a 
stipulated  price ;  to  repurchase.^^    (See  Redemption.) 

Redeemable.    Liable  to  redemption.^^    (See  Redeem;  Redemption.) 

Redelivery.  A  yielding  and  delivering  back  of  a  thing.^^  (Redelivery :  Of 
Attached  Property,  see  Attachment,  4  Cyc.  381.  Of  Bailed  Goods,  see  Bail- 
ments, 5  Cyc.  199.  Of  Deed,  see  Alterations  of  Instruments,  2  Cyc.  167; 
Frauds,  Statute  of,  20  Cyc.  223.  Of  Gift,  see  Gifts,  20  Cyc.  1200,  1227.  Of 
Insurance  PoHcy  to  Agent,  see  Fire  Insurance,  19  Cyc.  604  note  44.  Of  Old 
Note,  Effect  on  Liability  of  Indorser,  see  Commercial  Paper,  7  Cyc.  892  note  40. 
Of  Property  on  Termination  of  Receivership,  see  Receivers.  See  also  Redelivery 
Bond.) 

Redelivery  bond.  See  Attachment,  4  Cyc.  677,  690,  694,  729,  738,  810; 
Bankruptcy,  5- Cyc.  316;  Detinue,  14  Cyc.  280;  Executions,  17  Cyc.  1124, 
1129;  Garnishment,  20  Cyc.  1102,  1150;  Replevin;  Taxation. 

Redemption.  A  repurchase;  a  buying  back.^^  By  a  mortgagor,  a  buying 
back  of  the  legal  estate  after  it  has  passed  to  the  mortgagee.^*  (Redemption: 
Abatement  and  Revival  of  Proceeding  For,  see  Abatement  and  Revival,  1  Cyc. 
90.  Contract  For,  see  Frauds,  Statute  of,  20  Cyc.  232.  Equitable  Mortgage 
Created  by,  see  Mortgages,  27  Cyc.  979.  Equity  of  —  Acquisition  of  as  Mode  of 
Acquiring  Pauper  Settlement,  see  Paupers,  30  Cyc.  1084  note  94 ;  Extinguishment 
of  on  Sale  of  Mortgaged  Property  by  Mortgagor  to  Mortgagee,  see  Mortgages,  27 


25.  Morgan  Leg,  Max.  [citing  Brediman's 
Case,  6  Coke  56&,  58a,  77  Eng.  Reprint  339]. 

26.  The  word  has  a  well-defined  legal 
meaning. —  Williams  v.  Hoffman,  39  Ind.  App. 
315,  76  N.  E.  440,  443;  Day  u.  Davis,  101 
Md.  259,  263,  61  Atl.  576. 

27.  Black  L.  Diet,  [quoted  in  Bunn  v. 
Braswell,  142  K  C.  113,  115,  55  S.  E.  85]. 

28.  Miller  r.  Ratterman,  47  Ohio  St.  141, 
156,  24  N.  E.  496;  Maxwell  v.  Foster,  67 
S.  C.  377,  390,  45  S.  E.  927  (dissenting 
opinion)  ;  Webster  Diet,  [quoted  in  Swear- 
ingen  v.  Roberts,  12  Nebr.  333,  335,  11  N.  W. 
325]. 

29.  Miller  v.  Ratterman,  47  Ohio  St.  141, 
156,  24  N.  E.  496. 

30.  Webster  Diet,  [quoted  in  Swearingen 
V.  Roberts,  12  Nebr.  333,  335,  11  N.  W.  325]. 

A  synonym  of  "  repurchase "  see  Pace  v, 
Bartles,  47  N.  J.  Eq.  170,  174,  20  Atl.  352. 
See  also  Robinson  v.  Cropsey,  2  Edw.  (N.  Y.) 
138,  146. 

The  term  may  imply  the  existence  of  a 
debt  and  negatives  the  idea  of  an  absolute 
sale.  Workman  v.  Greening,  115  111.  477, 
483,  4  N.  E.  385. 

"Redeemed,  if  desired"  see  Allentown 
School-Dist.  V.  Derr,  115  Pa.  St.  439,  445, 
9  Atl.  55. 

31.  In  re  Chicago,  etc.,  Granaries  Co., 
[1898]  1  Ch.  263,  267,  67  L.  J.  Ch.  109, 
77  L.  T.  Rep.  N.  S.  677. 

"  Redeemable  rights "  are  "  those  rights 
which  return  to  the  conveyor  or  disposer  of 
land,  etc.,  upon  payment  of  the  sum  for 
which  such  rights  are  granted."     Jacob  L. 


Diet,  [quoted  in  Musgat  v.  Pmnpelly,  46 
Wis.  660,  665,  1  N.  W.  410]. 

32.  Black  L.  Diet. 

A  covenant  by  a  lessee  to  "  redeliver  or 

restore  [the  property]  to  the  lessor,  in  the 
same  plight  and  condition,  usual  wear  and 
tear  excepted,"  does  not  bind  the  covenantor 
to  rebuild  in  case  of  casual  destruction  by 
fire,  or  impose  the  burden  of  the  loss  upon 
him.  Levy  v.  Dyess,  3  Cent.  L.  J.  (Miss.) 
221,  222. 

The  redelivering  a  grant  of  real  property 

or  the  cancellation  of  the  grant  does  not 
operate  to  retransfer  the  title.  Johnson  v. 
Burnside,  3  S.  D.  230,  233,  52  N.  W. 
1057. 

33.  Black  L.  Diet.  See  also  Reed  ?;.  U.  S. 
Express  Co.,  48  N.  Y.  462,  469,  8  Am.  Rep. 
561 ;  Robertson  i\  Tillman,  39  S.  C.  298,  303, 
17  S.  E.  678;  Swasey  v.  North  Carolina  R. 
Co.,  23  Fed.  Cas.  No.  13,679,  1  Hughes  17. 

The  term  implies  that  there  is  something 
to  be  redeemed,  something  lost  to  be  gotten 
back.  Webb  v.  Ritter,  60  W.  Va.  193,  210, 
54  S.  E.  484. 

The  essential  idea  of  redemption  of  cur- 
rency is  that  the  party  issuing  it  is  a 
debtor,  and  is  called  on  to  pay  his  debt  by 
redeeming  the  notes  presented.  Reed  v.  U.  S. 
Express  Co.,  48  N.  Y.  462,  469,  8  Am.  Rep. 
561. 

When  equivalent  to  "  payment  "  see  Swasey 
V.  North  Carolina  R.  Co'.,  23  Fed.  Cas.  No. 
13,679,  1  Hughes  17,  22. 

34.  Evans  r.  Kahr,  60  Kan.  719,  721,  57 
Pac.  950,  58  Pac.  467. 
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Cyc.  1378;  Levy  of  Attachment  on,  see  Attachment,  4  Cyc.  561;  Levy  of  Execu- 
tion on,  see  Executions,  17  Cyc.  961;  Lien  of  Judgment  on,  see  Judgments,  23 
Cyc.  1371;  Loss  or  Relinquishment  of,  see  Mortgages,  27  Cyc.  1031;  Rights  of 
Assignee  in  Bankruptcy  With  Respect  to,  see  Assignments  For  Benefit  of  Cred- 
itors, 4  Cyc.  212;  Rights  of  Assignee  in  Insolvency  With  Respect  to,  see  Insolv- 
ency, 22  Cyc.  1282  note  84;  Stipulations  in  Mortgages  Impairing  Right,  see 
Mortgages,  27  Cyc.  1098,  1275  note  45;  Transfer  of,  see  Mortgages,  27  Cyc. 
1329,  1373;  VaKdity  of  Sale  of,  see  Champerty  and  Maintenance,  6  Cyc.  877. 
Expiration  of  Period  of,  Effect  on  Insurable  Interest  of  Mortgagor,  see  Fire 
Insurance,  19  Cyc.  750  note  7,  696  note  48,  587  note  31.  From  Execution,  see 
Executions,  17  Cyc.  1335.  From  Mortgage,  see  Mortgages,  27  Cyc.  1832,  1846. 
From  Sale  Under  Order,  Judgment,  or  Decree,  see  Judicial  Sales,  24  Cyc.  68. 
From  Tax-Sale,  see  Municipal  Corporations,  28  Cyc.  1723;  Taxation.  Limita- 
tion of  Procuring,  see  Limitations  of  Actions,  25  Cyc.  1028.  Mandamus  in 
Aid  of,  see  Mandamus,  26  Cyc.  351.  Of  Corporate  Bond,  see  Corporations,  10 
Cyc.  1177.  Of  County  Warrant  or  Bond,  see  Counties,  11  Cyc.  570,  542,  538.  Of 
Coupon  Bond,  see  Commercial  Paper,  8  Cyc.  137  note  62.  Of  Ground-Rents, 
see  Ground-Rents,  20  Cyc.  1380.  Of  Insurance  Pohcy,  see  Life  Insurance,  25 
Cyc.  776.  Of  Leasehold  From  Forfeiture,  see  Landlord  and  Tenant,  24  Cyc. 
1461,  1405,  1352  note  30.  Of  Mortgaged  Property,  see  Chattel  Mortgages,  7 
Cyc.  83;  Mortgages,  27  Cyc.  1799  ei  seq.]  Railroads.  Of  Municipal  Bond,  see 
Municipal  Corporations,  28  Cyc.  1593.  Of  Passenger  Ticket,  see  Carriers,  6 
Cyc.  574;  Commerce,  7  Cyc.  447  note  81.  Of  Pledge  —  In  General,  see  Pledges, 
31  Cyc.  858;  From  Pawnbroker,  see  Pawnbrokers,  30  Cyc.  1168.  Of  Property  — 
Fraudulently  Transferred  as  Security,  see  Fraudulent  Conveyances,  20  Cyc.  619; 
Set-Off  on  Extent  on  Execution,  see  Executions,  17  Cyc.  1325  note  8.  Of  Prop- 
erty Sold  —  At  Judicial  Sale  in  General,  see  Judicial  Sales,  24  Cyc.  68;  For  Non- 
Payment  of  Taxes  or  Assessments,  see  Internal  Revenue,  22  Cyc.  1611 ;  Judicial 
Sales,  24  Cyc.  63  note  57;  Levees,  25  Cyc.  205;  Mortgages,  27  Cyc.  1497  note 
91;  Municipal  Corporations,  28  Cyc.  1723;  Taxation;  Under  Assignment  For 
Benefit  of  Creditors,  see  Assignments  For  Benefit  of  Creditors,  4  Cyc.  240  note 
19;  Under  Execution,  see  Executions,  17  Cyc.  1324;  Fraudulent  Conveyances, 
20  Cyc.  823;  Municipal  Corporations,  28  Cyc.  620;  Under  Order  of  Court  by 
Guardian,  see  Guardian  and  Ward,  24  Cyc.  140.  Of  Property  Sold  on  Foreclosure 
of  —  Mechanic's  Lien,  see  Mechanics'  Liens,  26  Cyc.  450;  Mortgage,  see  Chattel 
Mortgages,  7  Cyc.  84;  Mortgages,  27  Cyc.  1799;  Railroads,  33  Cyc.  609; 
Vendor's  Lien,  see  Vendor  and  Purchaser.  Of  Stock  of  Withdrawing  Member 
of  Building  and  Loan  Association,  see  Building  and  Loan  Societies,  6  Cyc.  129 
note  73.  Provision  For  in  Judgment  or  Decree  of  Foreclosure  of  Mortgage,  see 
Mortgages,  27  Cyc.  1658.  Release  of  Right  as  Cousideration,  see  Contracts,  9 
Cyc.  337.  Reservation  in  Conveyance  as  Constituting  Mortgage,  see  Mortgages, 
27  Cyc.  997.  Rights  in  Creditors'  Suits,  see  Creditors'  Suits,  12  Cyc.  32.  Right 
to  Possession  and  to  Rents  and  Profits  During  Period  For,  see  Executions,  17 
Cyc.  1311,  1318;  Judicial  Sales,  24  Cyc.  55;  Mortgages,  27  Cyc.  1731,  1738. 
Right  to  Redeem  —  Of  Assignee  in  Bankruptcy,  see  Bankruptcy,  5  Cyc.  383  note 
22;  Of  Executor  or  Administrator,  see  Executors  and  Administrators,  18  Cyc. 
285.) 

REDEMPTIONER,  a  creditor  having  a  lien  by  judgment  or  mortgage  on  the 
property  sold,  or  on  some  share  or  part  thereof,  subsequent  to  that  on  which  the 
property  was  sold.^^    (See  Redemption,  and  Cross-References  Thereunder.) 

REDHIBITION.    See  Sales. 

REDISCOUNTED  note,  a  note  held  by  a  bank,  which  it  indorses  and  pro- 
cures another  bank  to  discount.^^ 


35.  Cal.  Code  Civ.  Proc.  §  701  [quoted  in 
Phillips  V.  Hagart,  113  Cal.  552,  555,  45 
Pac.  843,  54  Am.  St.  Rep.  369];  Cal.  Pr. 
Act,  §  231  [quoted  in  Sharp  v.  Miller,  47 


Cal.  82,  85].  See  also  Stocker  r.  Pnckett, 
17  S.  D.  207,  2C8,  OG  N.  W.  01. 

36.  Dorsey  v.  U.  S.,  101  Fed.  746,  749,  41 
C.  C.  A.  652. 
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RediSTRICT.    To  divide  into  new  districts.^^    (See  District,  14  Cyc.  524.) 
Red  lead.    See  Orange  Mineral,  29  Cyc.  1508. 
Redound.    To  conduce  in  the  consequence;  to  contribute;  to  result.^^ 
Red  tape.    Order  carried  to  fastidious  excess;  system  run  out  to  trivial 
•extremes. 

Reduce.  To  restore;  to  replace;  to  bring  to  a  certain  condition;  to  bring  to 
a  state  or  condition  specified,  usually  inferior  or  weaker,  sometimes  indifferent ;  to 
bring  to  inferior  state,  with  respect  to  rank,  size,  quality,  value  or  the  like;  to 
diminish;  to  lower;  to  degrade  or  impair;  to  bring  to  a  former  state;  to  restore; 
to  bring  into  any  state,  but  generally  one  of  diminution,  subordination  or  order. 
(See  Reduction.) 

Reduce  to  possession.  To  change  a  right  existing  as  an  actionable  claim 
into  actual  custody  and  enjoyment.*^    (See  Reduce;  Reduction.) 

REDUCTIO  ad  ABSURDUM.  In  logic,  the  method  of  disproving  an  argument 
by  showing  that  it  leads  to  an  absurd  consequence.** 

Reduction.  The  act  of  reducing,  or  the  state  of  being  reduced.*^  (Reduc- 
tion: Of  Amount  in  Controversy,  see  Appeal  and  Error,  2  Cyc.  576;  Courts,  11 
Cyc.  781.  Of  Bail  —  In  Civil  Action,  see  Bail,  5  Cyc.  15;  In  Criminal  Prosecu- 
tion, see  Bail,  5  Cyc.  91.  Of  Capital  Stock,  see  Corporations,  10  Cyc.  406.  Of 
Compensation  —  For  Carrying  Mails,  see  Post-Office,  31  Cyc.  995;  For  Fees  of 
Public  Officer,  see  Officers,  29  Cyc.  1427  ;  Of  School  Teacher,  see  Schools  and 
School-Districts.  Of  Damages  —  By  Person  Injured,  see  Damages,  13  Cyc.  71; 
For  Wrongful  Discharge  of  Servant,  Effect  of  Other  Employment  or  Opportunity 
Therefor,  see  Master  and  Servant,  26  Cyc.  1013;  In  Action  by  Architect,  see 
Builders  and  Architects,  6  Cyc.  50;  In  Action  For  Fire  Caused  by  Operation  of 
Railroad,  see  Railroads,  33  Cyc.  1393;  On  Appeal  From  Justice's  Court,  Effect 
on  Right  and  Costs,  see  Costs,  1 1  Cyc.  246 ;  Prayed  For  by  Amendment,  see  Plead- 
ing, 31  Cyc.  441.  Of  Punishment  by  Appellate  Court,  see  Criminal  Law,  12 
Cyc.  938.    Of  Recovery,  see  Appeal  and  Error,  3  Cyc.  430;  New  Trial,  29 


37.  Webster  Int.  Diet.  See  also  State  v. 
Atherton,  19  Nev.  332,  344,  10  Pac.  901. 

38.  Mattingly  v.  Read,  3  Mete.  (Ky.)  524, 
526,  79  Am.  Dec.  565,  where  the  word  is  dis- 
tinguished from  "  require." 

39.  Webster  v.  Thompson,  55  Ga.  431,  434. 

40.  Century  Diet,  [quoted  in  Klee  r.  Grant, 
4  Misc.  (N.  Y.)  88,  96,  23  N.  Y.  Suppl.  855]. 

41.  Webster  Diet,  {quoted  in  Hayward  v. 
Loper,  147  111.  41,  48,  35  N.  E.  225]. 

42.  Worcester  Diet,  [quoted  in  Hayward  v. 
Loper,  147  111.  41,  48,  35  N.  E.  225]. 

"  There  are  but  few  words  in  our  language 
that  have  so  many  technical  meanings  as 
this  one.  In  the  medical  profession,  instruc- 
tions to  reduce  a  fracture  would  mean  one 
thing;  in  the  military  world,  to  reduce  a 
fort,  quite  another ;  to  the  mathematician,  to 
reduce  a  problem,  another ;  to  tlie  chemist, 
to  reduce  a  substance,  still  another,  and  so 
on.  But  in  each  case  it  would  be  com- 
petent to  show  by  parol  evidence,  if  any 
exigency  required  it,  just  what  the  words 
'  to  reduce  '  meant  in  the  connection  in  which 
they  are  used,  and  that  they  clearly  implied 
to  any  one  in  the  business  or  trade  in  which 
the  instructions  were  given  just  what  means 
should  be  used  and  steps  taken  to  accomplish 
the  purpose  intended."  Halsey  v.  Adams, 
63  ]S^.  J.  L.  330,  335,  43  Atl.  708. 

Synonym  of  "contract"  see  Universal 
Brush  Co.  V.  Sonn,  146  Fed.  517.  520. 

As  used  in  the  codicil  of  a  will  declaring 
that  the  shares  of  certain  residuary  legatees 


mentioned  in  the  will  should  be  reduced  in 
certain  specific  amounts  each,  the  term  means 
that  the  legacies  should  be  lessened,  dimin- 
ished or  lowered  by  the  amounts  specified. 
It  does  not  mean  that  there  should  be  taken 
from  the  respective  shares  the  amounts 
named;  that  is,  that  there  should  be  ex- 
cepted out  of  the  residuary  legacies  the  ag- 
gregate sum  of  the  respective  reductions. 
Hayward  v.  Loper,  147  111.  41,  48,  35  N.  E. 
225. 

"  Reduced  "  is  applied  to  a  regiment  broken 
up  and  consolidated.  Williams  v.  U.  S.,  137 
U.  S.  113,  127,  11  S.  Ct.  43,  24  L.  ed.  590. 

"  Reduced  rate  "  in  a  contract  for  the  car- 
riage of  goods  presupposes  the  existence  of  a 
higher  regular  rate.  Ficklin  v.  Wabash  R. 
Co.,  117  Mo.  App.  221,  225,  93  S.  W.  847. 

43.  Anderson  L.  Diet,  [quoted  in  Klee  v. 
Grant,  4  Misc.  (N.  Y.)  88,  90,  91,  23  N.  Y. 
Suppl.  855,  where  "  a  right  to  reduce  to 
possession "  is  distinguished  from  "  a  right 
to  immediate  possession"]. 

44.  Black  L.  Diet.  See  also  Rush  'v. 
Buckley,  100  Me.  322,  337,  61  Atl.  774,  70 
L.  R.  A.  464  (dissenting  opinion)  ;  Roller 
V.  Roller,  37  Wash.  242,  245,  79  Pac.  788, 
107  Am.  St.  Rep.  805,  68  L.  R.  A.  893; 
Griffin  v.  Fairmont  Coal  Co.,  59  W.  Va.  480, 
488,  53  S.  E.  24,  2  L.  R.  A.  N.  S.  1115; 
Truman  v.  London,  etc.,  R.  Co.,  29  Ch.  D. 
89,  101 ;  Rutledge  v.  McLean,  12  U.  C.  Q.  B. 
205,  208. 

45.  Century  Diet. 
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Cyc.  1020.  To  Possession  of  Wife's  Property,  see  Husband  and  Wife,  21 
Cyc.  1175.) 

Redundancy.    See  Pleading,  31  Cyc.  76,  77. 
Reed.    Natural  aquatic  grass,  with  hollow,  jointed  sterns.^® 
Reef.    In  mining,  a  seam  of  quartz,  or  any  substance  containing  gold.^^ 
Reemployment.    The  same  service  in  which  a  person  had  formerly  been 
employed.*^ 

Reentry.  At  common  law,  the  resumption  of  possession  pursuant  to  a  right 
reserved  when  the  former  possession  was  parted  with.^^  (Reentry :  Breach  of  Condi- 
tion in  Deed,  see  Deeds,  13  Cyc.  711.  By  Landlord,  see  Landlord  and  Tenant,  24 
Cyc.  1391,  1469.  By  Lessor  in  Oil,  Gas,  or  Salt  Lease,  see  Mines  and  Minerals,  27 
Cyc.  737.  By  Lessor  of  Mining  Property  For  Non-Payment  of  Rents  or  Royalties,  see 
Mines  and  Minerals,  27  Cyc.  717.  Covenant  For  as  Constituting  Lien  For  Rent, 
see  Landlord  and  Tenant,  24  Cyc.  1245.  For  Failure  of  Lessee  to  Repair,  Suffi- 
ciency of,  see  Landlord  and  Tenant,  24  Cyc.  1357  note  70.  For  Non-Payment 
of  Ground-Rent,  see  Ground-Rents,  20  Cyc.  1389.  Holding  Over  by  Tenant 
After,  see  Landlord  and  Tenant,  24  Cyc.  1016.) 

REESTABLISHMENT.  The  act  of  establishing  again,  or  the  state  of  being 
reestablished ;  restoration.''^ 

Reexamination.    See  Witnesses. 

REEXCHANGE.    See  Commercial  Paper,  8  Cyc.  317  note  24. 
Refer,    a  synonym  of  allude." 
Referee.    See  References,  posi,  p.  770. 

Reference.  One  who  or  that  which  is  referred  to  specifically;  one  of  whom 
inquiries  can  be  made  as  to  the  integrity,  capability,  and  the  like,  of  another." 
(See,  generally.  References,  posi,  p.  770.) 


46.  Foppes  V.  Magone,  40  Fed.  570,  572, 
distinguishing  "  reeds,  unmanufactured " 
from  "  reeds,  manufactured." 

47.  Hollyman  v.  Noonan,  1  App.  Cas.  595, 
603,  45  L.  J.  P.  C.  62. 

48.  Sax  V.  Detroit,  etc.,  R.  Co.,  129  Mich. 
502,  505,  89  w.  368,  where  this  meaning 
is  given  to  the  term  as  used  in  a  contract 
whereby  a  person  emphDyed  by  a  railroad 
company  as  a  spare  brakeman  agreed  to  re- 
lease a  claim  for  damages  for  personal  in- 
jury against  said  railroad  on  condition  of  his 
reemployment  by  said  railroad  for  such  time 
as  his  services  and  conduct  shall  be  satis- 
factory. 

49.  Michaels  v.  Fishel,  169  N.  Y.  381,  388, 
62  N.  E.  425,  32  N.  Y.  Civ.  Proc.  310. 

The  term  at  common  law  simply  invests 
the  landlord  with  the  right  to  maintain  eject- 
ment, and  its  use  in  a  lease  will  not  include 
a  removal  of  a  lessee  by  statutory  summary 
proceedings.  Michael  Fishel,  169  N.  Y. 
381,  388,  62  N.  E.  425,  32  N.  Y.  Civ.  Proc. 
310;  McMahon  v.  Howe,  40  Misc.  (N.  Y.) 
546,  548,  82  N.  Y.  Suppl.  984.  But  see 
Pannuto  v.  Foglia,  55  Misc.  (N.  Y.)  244, 
246,  105  N.  Y.  Suppl.  495,  where  it  is  held 
that  while  the  term  has  an  ancient  and  tech- 
nical meaning,  it  may  also  be  used  in  a 
modern  and  popular  sense  and  in  a  modern 
[49] 


lease  expressed  in  plain  and  ordinary  lan- 
guage, free  from  quaint  expressions,  the  term 
may  include  resumption  of  possession  by 
summary  proceedings.  See  also  Anzolone  v. 
Paskusz,  96  N.  Y.  App.  Div.  188,  193,  89 
N.  Y.  Suppl.  203. 

The  right  of  reentry  referred  to  in  a  stat- 
ute providing  that  "  when  the  right  of  re- 
entry is  given  to  a  lessor  in  a  lease,  such  re- 
entry must  be  made  at  any  time  after  the 
right  has  accrued,  on  three  days'  notice,"  is 
the  right  given  to  the  landlord  on  some  de- 
fault of  the  tenant  during  the  term,  not  the 
right  which  he  has  when  the  lease  is  for 
a  fixed  term,  which  has  expired.  Earl  Or- 
chard Co.  V.  Fava,  138  Cal.  76,  79,  70  Pac. 
1073. 

50.  Century  Diet. 

The  reestablishment  of  a  grade  already  es- 
tablislied  does  not  necessarily  mean  the  alter- 
ation or  changing  of  such  grade.  Seaman  r. 
Washington  Borough,  172  Pa.  St.  467,  470, 
33  Atl.  756. 

51.  State  f.  Moxlev,  102  ]\to.  374,  393,  14 
S.  W.  969,  15  S.  W."  556. 

52.  Webster  Diet,  [quoted  in  Kinnov  v. 
McFaul,  122  Iowa  452.  454,  OS  N.  W.  21(\]. 

A  synonym  of  "  recommendation  "  see  Kin- 
ney V.  McFaul,  122  Iowa  452,  454,  98  N.  W. 
276. 
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CROSS-REFERENCES 

For  Matters  Relating  to : 

Account  in  General,  see  Accounts  and  Accounting,  1  Cyc.  351. 
Appeal  in  General,  see  Appeal  and  Error,  2  Cyc.  474. 
Appraisers  in  Execution  Proceedings,  see  Executions,  17  Cyc.  1105. 
Arbitration  Where  No  Suit  Pending,  see  Arbitration  and  Award,  3  Cyc.  568. 
Establishment  of  Boundary  by  Submission  to  Arbitration,  see  Boundaries, 
5  Cyc.  944. 

Master  in  Equity  Suit,  see  Equity,  16  Cyc.  429. 
Referee : 

Mandamus  Against,  see  Mandamus,  26  Cyc.  226. 
Mistake  of,  see  Judgments,  23  Cyc.  932  note  39. 
Punishment  of,  see  Costs,  11  Cyc.  101,  104. 
Reference : 

As  Affecting  Operation  of  Statute  of  Limitations,  see  Limitations  of 

Actions,  25  Cyc.  1284,  1341. 
As  Another  Suit  Pending,  see  Abatement  and  Revival,  1  Cyc.  76. 
Constitutionality  of  Statute  Relating  to,  see  Constitutional  Law,  8  Cyc. 

823. 

Costs,  see  Costs,  11  Cyc.  101,  104,  127. 

In  Action  By  or  Against  Infant,  see  Infants,  22  Cyc.  693. 

In  Particular  Action  or  Proceeding,  see  Admiralty,  1  Cyc.  887;  Builders 
AND  Architects,  6  Cyc.  88;  Certiorari,  6  Cyc.  790,  832;  Creditors' 
Suits,  12  Cyc.  54,  60;  Divorce,  14  Cyc.  707;  Eminent  Domain,  15  Cyc. 
883;  Equity,  16  Cyc.  429;  Executions,  17  Cyc.  1102,  1427;  Executors 
and  Administrators,  18  Cyc.  504,  518;  Fire  Insurance  19  Cyc.  948 
note  20,  956;  Fraudulent  Conveyances,  20  Cyc.  803;  Infants,  22  Cyc. 
571;  Injunctions,  22  Cyc.  957,  1006,  1038;  Judicial  Sales,  24  Cyc. 
24  note  66;  Marine  Insurance,  26  Cyc.  735;  Marriage,  26  Cyc.  916; 
Mechanics'  Liens,  27  Cyc.  420;  Mortgages,  27  Cyc.  1638,  1858;  Parti- 
tion, 30  Cyc.  253;  Partnership,  30  Cyc.  448,  517;  Receivers;  Sheriffs 
AND  Constables;  Specific  Performance;  Taxation;  Trusts;  Wills. 

In  Particular  Courts,  see  Admiralty,  1  Cyc.  887;  Bankruptcy,  5  Cyc.  271, 
312;  Courts,  11  Cyc.  975;  Equity,  16  Cyc.  429;  Justices  of  the  Peace, 
24  Cyc.  586,  637,  700  note  50. 

Jury  Trial  in,  see  Juries,  24  Cyc.  115  note  95,  125  note  72,  166,  178,  192 
note  24. 

Mandamus  to  Compel,  see  Mandamus,  26  Cyc.  226. 
Order  For  at  Chambers,  see  Judges,  23  Cyc.  555. 

Privilege  From  Arrest  of  Party  Attending,  see  Arrest,  3  Cyc.  923  note  35. 

Setting  Apart  Allowance  to  Surviving  Wife,  Husband,  or  Children  by  Appraiser, 
see  Executors  and  Administrators,  18  Cyc.  397. 

Settlement  of  Controversy  on  Admitted  Facts,  see  Submission  op  Contro- 
versy. 

L  General  Considerations. 

A.  Definitions.    A  reference  is  a  sending  of  a  pending  cause  or  some  question 
therein  by  the  court  in  which  it  is  pending  to  a  private  person  to  hear  and  deter- 
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mine  the  cause  or  some  question  therein  or  to  take  evidence  and  report  the  same, 
with  or  without  his  opinion  thereon,  to  the  court/  Before  there  can  be  a  refer- 
ence there  must  be  an  action  pending,^  and  generally  only  matters  connected 
with  the  pending  suit  can  be  referred.^  The  person  to  whom  the  reference  is 
made  is  usually  termed  a  referee;*  but  various  other  names  are  given  to  such 
persons  in  different  jurisdictions,  there  sometimes  being,  however,  a  difference 
between  a  referee  and  such  other  person.^    The  term  auditor/  commissioner/ 


1.  Cyclopedic  L.  Diet, 

At  common  law  a  reference  was  the  send- 
ing of  any  matter  by  the  court  of  chancery 
to  a  master,  or  by  a  law  court  to  a  prothon- 
otary,  to  examine  it.  Indiana  Cent.  R.  Co. 
V.  Bradley,  7  Ind.  49. 

A  reference  to  assess  the  damages  in  an 
action  is  to  be  distinguished  from  a  reference 
to  an  auditor  to  state  accounts.  Gorham  v. 
Hall,  57  Me.  58. 

The  proceeding  upon  a  confession  of  a 
judgment  to  be  released  upon  paj^ment  on 
what  a  certain  person  shall  say  is  due  cannot 
be  considered  as  a  reference  under  Md.  Acts 
(1778),  c.  21.  State  v.  Jones.  2  Gill  (Md.) 
49. 

The  appointment  of  a  certain  person  to  see 
whether  certain  work  was  according  to  con- 
tract does  not  constitute  a  reference.  Mc- 
Kinney  v.  Page,  32  Me.  513. 

A  reference  by  the  legislature  of  all  mat- 
ters pertaining  to  an  excursion  to  a  com- 
mittee is  too  vague  and  uncertain  to  warrant 
the  conclusion  that  thereby  the  committee 
was  empowered  to  contract  with  plaintiff  for 
food  and  drink  to  be  furnished  on  this  oc- 
casion. Euss  V.  Com.,  210  Pa.  St.  544,  60  Atl. 
169.  105  Am.  St.  Rep.  825,  1  L.  R.  A.  N.  S. 
409. 

2.  Gilmore  v.  Putnam  County,  35  Ind.  344; 
Alexander  v.  Burton,  21  N.  C.  469.  Compare 
Wynn  v.  Bellas,  34  Pa.  St.  160. 

The  filing  of  a  claim  against  a  county  be- 
fore the  board  of  commissioners  does  not 
constitute  an  action,  and  there  can  be  in  such 
case  no  reference.  Gilmore  v.  Putnam 
County,  35  Ind.  344. 

3.  Alexander  v.  Burton,  21  N.  C.  469; 
Backman  v.  Reigart,  3  Penr.  &  W.  (Pa.) 
270.  See  also  Blanchard  v.  Snider,  28  U.  0. 
Q.  B.  210.  But  see  Remington  v.  Morris,  2 
Grant  (Pa.)  457;  Henderson  v.  Walker,  2 
Grant  (Pa.)  36. 

4.  It  has  been  held  that  a  referee  is  a  per- 
son to  M'hom  a  cause  pending  in  court  is 
referred  by  the  court  to  take  the  testimony, 
hoar  the  parties,  and  report  thereon  to  the 
court,  and  upon  whose  report,  if  confirmed, 
judgment  is  entered.  Mills  r.  Miller,  3  Nebr. 
87.  However,  this  definition  of  a  referee  is 
too  broad  under  the  statutes  in  most  of  the 
states,  inasmuch  as  a  referee  may  be  ap- 
pointed under  the  statutory  provisions  in 
most  jurisdictions  merely  to  take  evidence 
for  the  information  of  the  court  or  to  take 
evidence  and  report  without  deciding  upon 
the  questions  of  law. 

5.  It  is  of  little  consequence  whether  the 
olficial  designation  of  tlie  person  charged  with 
the  investigation  is  that  of  "commissioner," 


"  auditor,"  "  accountant,"  "  assessor,"'  "  ex- 
aminer," "  master,"  or  "  referee,"  although, 
as  is  well  known,  the  ordinary  designation 
in  actions  of  law  is  that  of  "  auditor,"  while 
in  proceedings  in  equity  it  is  that  of  "  mas- 
ter." Fenno  v.  Primrose,  119  Fed.  801,  56 
C.  C.  A.  313. 

6.  See  AuDiTOE,  4  Cyc.  1072;  Equity,  16 
Cyc.  429  note  15. 

The  purpose  of  the  appointment  of  an 
auditor  in  most  jurisdictions  is  to  have  an 
account  made  up  so  that  the  undisputed  items 
on  either  side  may  be  eliminated  from  the 
contest  and  the  issues  thereby  narrowed  to 
the  points  actually  in  dispute.  Dwyer  v. 
Kalteyer,  68  Tex.  554,  5  S.  W.  75. 

The'  term  "  auditor  "  is  often  used  to  desig- 
nate an  ofiicer  whose  duties  are  properly  those 
of  a  master  and  not  of  an  auditor  under  the 
statute.    Blain  v.  Patterson,  48  N.  H.  151. 

Commissioner  as  distinguished  from  auditor 
see  Blain  v.  Patterson,  48  N.  H.  151. 

7.  See  Equity,  16  Cyc.  421. 

In  California  court  commissioners  are  regu- 
lar officers  having  limited  judicial  powers, 
among  which  are  to  take  proof  and  report 
conclusions  as  to  issues  of  fact,  except  those 
of  fact  raised  by  the  pleadings,  upon  which  in- 
formation is  required  by  the  court.  An  order, 
following  the  terms  of  an  agreement  between 
parties  that  the  action  be  transferred  to  a 
named  person,  "  court  commissioner,"  for  an 
accounting,  said  "  court  commissioner  to  re- 
port back  .  .  .  the  evidence  taken,  and  the 
balance  found  due  on  said  accounting,"  the 
sole  issue  being  a  settlement  of  the  account, 
is  an  order  for  a  reference  to  the  person 
named,  and  not  an  assignment  to  a  commis- 
sioner, who,  under  Code  Civ.  Proc.  §  259, 
subd.  2,  has  no  power  to  hear  issues  raised 
by  the  pleadings.  Jackson  v.  Pufjet  Sound 
Lumber  Co.,  123  Cal.  97,  55  Pac.  788.  (1898) 
52  Pac.  838. 

In  Indiana  a  reference  to  a  referee  is  to 
be  distinguished  from  one  to  a  master  com- 
missioner. Beard  r.  Hand,  88  Ind.  183.  See 
also  Lee  v.  State,  8'8  Ind.  256.  A  reference 
to  one,  by  agreement,  to  examine  into  all  the 
issues,  take  evidence  thereon,  and  report  his 
findings  of  fact  and  the  evidence  heard  by 
him,  and  his  rulings  tliereon,  is  a  reference 
to  a  master  commissioner,  under  Burns 
Annot.  St.  (1901)  §  1462  ct  scq.,  and  not  to 
a  referee  under  sections  565-567.  St.  Joseph 
Mfe-.  Co.  Hubbard,  36  Ind.  App.  84,  75 
N/E.  17. 

In  Missouri  the  code  provides  when  a  spe- 
cial or  general  commissioner  may  be  ap- 
pointed who  shall  liave  the  powers  and  pro- 
ceed as  commissioner  in  chancerv  and  also 

[I.  A] 


776    [34  Cye.] 


REFERENCES 


arbitrator/  examiner,  assessor,^  etc.,  are  often  used.  A  referee  is  to  be  distinguished 
from  a  master  who  is  appointed  only  in  equity  suits  pursuant  to  the  old  equity 
practice/^  although  in  some  jurisdictions  a  referee  in  an  equity  suit  appointed  pur- 
suant to  statute  is  now  termed  a  referee  rather  than  a  master.  In  so  far  as  such 
officers  perform  the  duties  of  a  referee,  the  difference  in  title  may  be  disregarded  and 
the  title  of  referee  is  therefore  used  generically  throughout  this  article  except  where 
there  is  a  difference  of  importance  between  the  particular  officer  and  a  referee. 

B.  Distinguished  From  Arbitration.  A  reference  is  distinguished  from 
an  arbitration  in  that  the  latter  is  solely  by  consent  where  no  lawsuit  has  been 
brought,"  although  in  some  Jurisdictions  a  reference  is  generally  called  an  arbi- 
tration without  regard  to  whether  it  is  in  connection  with  a  pending  suit.^^ 

C.  Historical.  The  practice  of  referring  matters  to  a  master  in  suits  in 
equity,  independent  of  statute,  which  is  treated  of  in  another  article  in  this  work,^^ 
existed  from  early  times,  but  generally  the  matters  referred  were  merely  incidental 
ones  and  the  reference  was  only  for  the  information  of  the  court  and  not  binding 
on  it.^*  Gradually  the  practice  of  a  reference  in  common-law  actions  of  account 
came  into  use,^^  and  this  practice  has  been  extended  by  statutes  and  the  codes 
in  various  states  so  as  to  authorize  a  reference  of  the  entire  action  where  an  account 
is  involved.^^   In  Pennsylvania  the  statutes  authorize  a  reference  of  practically 


separately  provides  when  a  referee  may  be 
appointed.  The  fact  that  an  action  would 
have  been  brought  by  a  bill  in  equity  before 
tlie  code  does  not  warrant  the  presumption 
that  because  a  reference  was  made  it  was 
intended  that  it  should  be  to  a  commissioner 
with  the  powers  of  a  commissioner  of  chan- 
cery. A  commissioner,  who  proceeds  accord- 
ing to  the  rules  of  chancery  practice,  can, 
under  the  code,  be  appointed  only  when  the 
parties  do  not  agree  upon  a  reference.  Wal- 
ton r.  Walton,  17  Mo.  376. 

In  Ohio  references  in  a  suit  in  equity  are 
to  a  master  commissioner  while  a  different 
statute  regulates  referees.  Williams  v.  Ste- 
vens, 1  Cine.  Super.  Ct.  176. 

Allowance  of  claims  against  estate  of  de- 
ceased person  by  commissioners  see  Exec- 
utors AND  Administeatoes,  18  Cyc.  504. 

8.  See  Arbitration  and  Award,  3  Cyc. 
568. 

9.  Paddock  v.  Commercial  Ins.  Co.,  104 
Mass.  521. 

10.  See  Equity,  16  Cyc.  429. 

"  Referee  "  as  not  including  master  in  chan- 
cery see  Central  Trust  Co.  v.  Wabash,  etc.,  R. 
Co.,  32  Fed.  684. 

11.  Abbott  L.  Diet.  394.  See  also  Arbi- 
tration AND  Award,  3  Cyc.  583  note  11. 

A  reference  by  consent  is  practically  the 
same  as  an  arbitration  except  that  it  is  in  a 
pending  suit.  Briggs  v.  Hiles,  87  Wis.  438, 
58  N.  W.  752. 

In  determining  whether  the  submission  is 
a  reference  under  the  statute  or  a  general 
submission  to  arbitration,  the  fact  that  the 
submission  gives  the  exclusive  power  to  the 
referees  or  a  majority  of  them  to  make  a  final 
decision  to  stand  against  the  judgment  of  the 
court  and  not  to  be  subject  to  appeal  is  suffi- 
cient to  show  that  a  statutory  reference  was 
not  intended,  inasmuch  as  such  reference  is 
merely  to  inform  the  court  of  the  finding  of 
facts  and  of  law.  Bollmann  v.  Bollmami,  G 
S.  C.  29. 
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12.  See  the  statutes  of  the  several  states. 
In  North  Carolina  the  term  "arbitration" 

seems  to  refer  to  a  reference  of  the  entire 
action  as  distinguished  from  an  interlocutory 
reference  such  as  one  to  state  an  account. 
Hilliard  v.  Rowland,  68  N.  C.  506.  And  there 
is  a  difference  between  a  reference  under  the 
code  and  a  common-law  reference  to  arbi- 
trators, their  award  to  be  a  rule  of  court. 
Arbitrators  are  not  bound  to  find  the  facts; 
they  may  choose  an  umpire;  their  findings  of 
facts  need  not  be  stated  separate  from  their 
conclusions  of  law;  they  are  not  bound  to 
decide  according  to  law,  and  their  award  may 
be  general.  Keener  f.  Goodson,  89  N.  C.  273; 
Lusk  V.  Clayton,  70  N.  C.  184. 

A  compulsory  arbitration  pending  before 
an  arbitrator  named  by  a  judge  of  the  court 
of  appeal  is  not  a  "  reference  by  rule,  order, 
or  submission,"  within  the  meaning  of  section 
49  of  the  act  respecting  arbitrations  and  ref- 
erences.   Tie  Macpherson,  16  Ont.  Pr.  230. 

13.  See  Equity,  16  Cyc.  429. 

14.  See  Equity,  16  Cyc.  453. 

15.  See  Fenno  v.  Primrose,  119  Fed.  801, 
56  C.  C.  A.  313. 

The  unquestioned  power  of  courts  to  ap- 
point auditors  in  a  very  limited  class  of 
cases  has  existed  from  an  early  period  in 
England  and  in  this  country.  It  was  at  first 
exercised  in  England  in  the  common-law  ac- 
tion of  account,  where,  according  to  Bacon, 
"  the  accounts  be  of  a  long  and  confused  na- 
ture " ;  and  the  power  has  expanded,  by  stat- 
utory provisions  and  under  the  rules  of  the 
common  law,  as  exigencies  have  arisen,  so  as 
to  include  other  forms  of  action,  and  perhaps 
it  may  be  said  all  forms  of  action  where  the 
accounts,  and  the  issues  in  respect  to  the 
items  thereof,  are  so  numerous  as  to  render 
a  proper  understanding  of  the  controversy 
impossible  by  a  jury  until  the  issues  have 
been  simplified.  Fenno  f.  Primrose,  119  Fed. 
801,  56  C.  C.  A.  313. 

16.  See  cases  cited  infra,  this  note. 
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all  actions,  whether  or  not  an  account  is  involved,  and  in  this  respect  are  in  this 
country  8id  generis}^ 

D.  Kinds  of  References.  References  are  divisible  into  references  by  con- 
sent of  the  parties,^^  and  compulsory  references.^^  They  are  further  divisible 
into:  (1)  References  to  hear  and  determine  all  the  issues;  (2)  references  to  hear 
and  determine  part  of  the  issues;  (3)  references  merely  to  take  and  state  an  account; 
(4)  references  to  report  on  a  particular  question  of  fact  involved;  and  (5)  refer- 
ences merely  to  take  testimony. 

II.  When  Authorized. 
A.  Reference  by  Consent.^^    The  power  of  the  court,  with  the  consent 
of  the  parties,  to  refer  a  case  pending  before  it  is  incident  to  all  judicial  adminis- 
tration where  the  right  exists  to  ascertain  the  facts  as  well  as  to  pronounce  the 
law.^^    Except  where  otherwise  provided  by  statute,^^  the  rule  is  that  any  or  all 


In  New  York  the  practice  came  into  use 
when  it  was  a  colony  under  the  Dutch,  and 
was  continued  after  the  conquest  of  the  colony 
by  the  English  as  a  more  satisfactory  mode 
of  procedure  for  the  investigation  of  matters 
of  accoimt  than  upon  a  trial  by  a  jury.  The 
Dutch  referred  all  such  matters  of  account 
to  three  persons  called  arbitrators,  and  this 
was  continued  for  many  years  after  New 
York  became  an  English  colony,  these  three 
persons  being  sometimes  called  arbitrators  and 
sometimes  referees.  The  charter  of  Liberties 
and  Privileges  of  1683,  however,  provided 
that  all  trials  should  be  by  the  verdict  of 
twelve  men,  which  virtually  abolished  this 
mode  of  procedure  and  there  was  no  way  then 
by  which  a  matter  involving  an  account  could 
be  tried  at  common  law  except  by  an  action 
of  account.  But  the  action  of  account  was 
intricate  in  its  course  of  procedure,  dilatory, 
expensive,  and  moreover  did  not  reach  all 
cases  of  accounts  so  that  a  bill  in  equity  for 
an  accounting  was  preferable.  This  action 
therefore  fell  into  disuse,  and  the  practice  arose 
of  bringing  assumpsit  in  place  of  it,  as  the 
remedy  in  equity  was  but  imperfectly  under- 
stood in  the  colony;  and  matters  of  account 
were  tried  in  that  form  before  a  jury  down 
to  1768,  when  the  investigation  of  accounts 
before  juries  proved  to  be  so  inconvenient 
and  unsatisfactory  that  a  statute  was  passed 
in  that  year  establishing  the  present  mode  of 
trial  before  referees.  Magown  v.  Sinclair,  5 
Daly  G3. 

Constitutionality  of  statutes. —  Grenerally 
statutes  providing  for  trial  by  referee  have 
been  held  constitutional.  Carson  v.  Smith, 
5  Minn.  78,  77  Am.  Dec.  539.  See  also  Con- 
stitutional Law;  Juries,  24  Cyc.  178. 

Effect  of  amendment  of  statute. —  Where, 
after  the  reference  is  ordered,  but  before  any 
proceedings  have  been  taken  thereunder,  the 
statute  is  amended  so  as  to  make  such  cases 
non-referable,  the  order  of  reference  sliould 
"be  set  aside.  Gray  v.  Wliite  Mountains  R. 
Co.,  56  N.  H.  182;  Mclntire  v.  Eastern  R. 
Co..  55  N.  H.  558. 

17.  See  cases  cited  infra,  this  note. 

When  a  question  of  law  is  to  be  submitted, 
the  reference  should  be  under  the  act  of  ISC)9, 
rather  than  act  of  1836,  as,  if  under  the  for- 


mer act,  where  the  referee  must  state  the 
facts  found  b}^  him  and  his  conclusions  of 
law  separately,  there  is  no  difficulty  in  re- 
viewing the  law  and  correcting  mistakes. 
Peters  v,  Shaner,  1  Del.  Co.  (Pa.)  252. 

References  in  certain  specified  counties  are 
governed  by  particular  statutes  applicable 
only  to  such  counties.  Scranton  Bldg.  Assoc. 
V.  Ranck,  5  Pa.  Co.  Ct.  449;  Lackawanna 
Iron,  etc.,  Co.  v.  Fales,  5  Leg.  Gaz.  (Pa.)  14; 
Van  Syckel  v.  Stewart,  10  Phila.  (Pa.)  547. 

18.  See  infra,  II,  A.  See  also  Zelma  Gold 
Min.  Co.  V.  Iloskins,  [1895]  A.  C.  100,  64 
L.  J.  P.  C.  45,  72  L.  T.  Rep.  N.  S.  32,  11 
Reports  355. 

As  affected  by  choice  of  referee  by  third 
person. —  A  submission  is  none  the  less  vol- 
untary because  by  its  terms  a  certain  officer 
wsis  to  appoint  the  referees.  Davis  v.  For- 
shee,  34  Ala.  107. 

19.  See  infra,  II,  B. 

Agreement  as  making  reference  not  com- 
pulsory.— A  rule  was  taken  out  under  the 
compulsory  arbitration  act.  On  the  day  to 
which  the  arbitrators  adjourned  the  hearing 
two  of  them  were  absent,  whereupon  the  par- 
ties agreed  to  go  on  before  the  third  as  sole 
arbitrator.  It  was  held  that  the  agreement 
did  not  convert  the  submission  into  a  vol- 
untary one.  Kosusky  v.  Husman,  4  Kulp 
(Pa.)  243. 

20.  Form  and  sufficiency  of  consent  see  tn- 

fra,  HI,  B. 

Selection  of  referee  see  infra,  VI,  D. 

Revocation  of  consent  see  infra,  IV,  I,  1. 

Consent  as  waiver  of  right  to  jury  trial 
see  Juries,  24  Cvc.  157.  See  also  Jueies, 
24  Cvc.  149  note  'lO,  174  note  32. 

2l!  Newcomb  v.  Wood,  97  U.  S.  581,  24 
L.  od.  1085. 

22.  See  the  statutes  of  the  several  states. 

Title  to  real  estate. — A  statute  complaint 
for  flowago  was  ]iro]"iorly  submitted  to  ref- 
erees, under  Eev.  St.  e.  IdS.  unlo^^s  it  ex- 
pressly appeared  that  the  title  to  real  estate 
was  involved,  or  that  the  referees  attempted 
to  pass  on  such  title.  Quinn  r.  Besse.  64 
INTo.  366.  N.  H.  Gen.  Laws,  c.  251,  §  1. 
authorizing  the  submission  to  referees  of  nil 
questions  which  may  be  the  subject  of  per- 
sonal actions,  does  not  p'  ohibit  the  combined 
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the  issues  in  any  pending  action  may  be  referred  by  the  consent  of  the  parties,^^ 
but  generally  the  reference  cannot  extend  to  matters  outside  the  suit.^.^  In  some 
jurisdictions,  by  statute,  parties  acting  in  a  fiduciary  capacity  cannot  agree  to 
a  reference. The  consent  to  a  reference  includes  a  consent  to  the  proper  exercise 
of  all  the  powers  possessed  by  the  referee. 

B.  Compulsory  References  —  1.  In  General.^^  Ordinarily  the  court  has 
no  power  to  order  a  compulsory  reference  to  hear  and  determine  all  or  any  of  the 
issues  or  questions  of  fact  except  where  authorized  so  to  do  by  statute.^^  Further- 


submission  of  a  controversy  which  would  be 
the  subject  of  a  personal  action  and  a  ques- 
tion of  title  to  real  estate.  Dorr  v.  Hill,  62 
N.  H.  506. 

In  North  Carolina  the  amount  of  damages 
in  an  action  for  trespass  on  land  cannot  be 
referred  for  determination  by  stipulation  of 
the  parties  without  the  consent  of  the  court, 
the  statute  providing  that  trial  by  jury  may 
be  waived  by  the  parties  in  actions  on  con- 
tract "  and  with  the  assent  of  the  court  in 
other  actions."  J.  L.  Roper  Lumber  Co.  'C. 
Elizabeth  City  Lumber  Co.,  137  N.  C.  431, 
49  S.  E.  946,  135  N.  C.  744,  47  S.  E.  757. 

23.  Indiana. —  Gilmore  v.  Putnam  County, 
35  Ind.  344. 

Iowa. —  Hobart  v.  Hobart,  45  Iowa  501. 

'New  York. —  Thurber  v.  Chambers,  4  Hun 
721  [affirmed  in  66  K  Y.  42].  See  also 
Yates  V.  Russell,  17  Johns.  461. 

Pemisylvania. —  Reading  Industrial  Mfg. 
Co.  V.  Graeff,  64  Pa.  St.  395;  Philadelphia 
County  Com'rs  v.  Snowden,  2  Yeates  95.  See 
also  Primer  v.  Kuhn,  1  Dall.  452,  1 '  L.  ed. 
219. 

South  Carolina. —  Chapman  v.  Lipscomb,  15 
S.  C.  470. 

Wisconsin. —  Crocker  v.  Currier,  65  Wis. 
662,  27  N.  W.  825. 

United  States. —  Newcomb  v.  Wood,  97 
U.  S.  58I3  24  L.  ed.  1085. 

See  42  Cent.  Dig.  tit.  "  References,"  §  5. 

Compare  Haynes  v.  Hayes,  68  111.  203. 

In  a  suit  on  an  official  bond,  the  inquiry 
of  damages,  after  an  interlocutory  judgment, 
may  be  submitted  to  referees  by  consent  of 
the  parties.    Kintner  v.  State,  3  Ind.  86. 

Question  of  law  and  fact. —  Colo.  Code  Civ. 
Proc.  §  185,  authorizes  a  reference  by  the 
court,  under  stipulation  of  the  parties,  to  de- 
termine questions  of  fact  as  well  as  law. 
Sartor  v.  Strassheim,  8  Colo.  185,  6  Pac.  215. 

Consent  as  obtained  by  duress. —  Where,  on 
overruling  a  motion  for  continuance,  the 
court  gives  the  moving  party  an  election  to 
proceed  to  trial  or  consent  to  a  reference,  a 
consent  so  given  cannot  be  said  to  have  been 
under  duress.  Copper  River  Min.  Co.  v.  Mc- 
Clellan.  138  Fed.  333,  70  C.  C.  A.  623. 

Effect  of  consent. —  "V\niere  a  reference  is 
made  by  consent,  the  parties  cannot  attack 
the  validity  of  the  proceedings  on  the  ground 
that  the  referee  was  required  merely  to  take 
and  report  the  evidence,  and  not  to  make 
findings  of  fact  and  conclusions  of  law. 
Heald  v.  Yumisko,  7  N.  D.  422,  75  N.  W.  806. 

Selection  of  referee  must  be  communicated. 
—  Where  a  buyer  and  a  seller  agreed  to  each 
nominate  a  referee  on  or  before  a  certain  day, 
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who  were  to  fix  the  price  of  the  goods  sold, 
a  selection  of  a  referee  by  one  of  the  parties 
previous  to  the  day  fixed,  but  which  was  not 
communicated  to  the  other  party  until  after 
such  day,  was  not  a  nomination,  within 
the  meaning  of  the  agreement.  Tew  v.  Harris, 
11  Q.  B.  7,  11,  11  Jur.  947,  17  L.  J.  Q.  B. 
1,  63  E.  C.  L.  7. 

24.  McCarthy  v.  Swan,  145  Mass.  471,  14 
N.  E.  635.    See  also  supra,  1,  A. 

25.  Campbell  v.  Fayette  County,  127  Pa. 
St.  86,  17  Atl.  882,  county  commissioner. 
But  see  Lummis  v.  Big  Sandy  Land,  et€., 
Mfg.  Co.,  188  Pa.  St.  27,  41  Atl.  319,  holding 
statutory  provision  void.  See  also  Thomas 
V.  Leach,  2  Mass.  152,  holding  that  an  action 
in  the  name  of  a  judge  of  probate  on  an  ad- 
ministration bond  cannot  be  referred,  since 
the  judge  is  a  mere  trustee  and  cannot  con- 
sent thereto. 

The  phrase  "parties  acting  in  a  fiduciary 
capacity,"  as  used  in  the  act  of  April  22, 
1874,  relating  to  the  submission  of  cases  to 
the  decision  of  the  court,  and  to  the  act  of 
May  14,  1874,  conferring  authority  on  parties, 
except  "  parties  acting  in  a  fiduciary  capac- 
ity," to  refer  cases  to  attorneys  at  law,  is  not 
to  be  confined  to  persons  who  are  technical 
trustees  under  appointment  by  will  or  deed 
or  by  the  court,  but  includes  all  public  offi- 
cials who  have  charge  of  public  moneys,  as 
well  as  private  trustees  clothed  with  author- 
ity over  the  property  of  others.  Campbell 
V.  Fayette  Countv,  24  Wkly.  Notes  Cas.  (Pa.) 
107. 

Power  of  infant  to  consent  to  reference 

see  iNFA^TTs,  22  Cyc.  693. 

26.  Perry  v.  Levenson,  82  N.  Y.  App.  Div. 
94,  81  N.  Y.  Suppl.  586  [affirmed  in  178 
N.  Y.  559,  70  N.  E.  1104]. 

27.  In  actions  before  justices  of  the  peace 
see  Justices  of  the  Peace,  .24  Cyc.  586. 

Reference  of  questions  of  fact  to  commis- 
sioners in  an  admiralty  suit  see  Admibalty, 
I  Cyc.  887  et  seq. 

28.  California. —  Williams  V.  Benton,  24 
Cal.  424;  Geeseka  v.  Brannan,  2  Cal.  517; 
Benham  v.  Rowe,  2  Cal.  261. 

Iowa. —  State  p.  Inskeep,  12  Iowa  268.  See 
also  Stroup  v.  Bridger,  124  Iowa  401,  100 
K  W.  113. 

Maine. —  Hacker  v.  Johnson,  66  Me.  21. 

Missouri. —  Thornton  v.  Life  Assoc.  of 
America,  7  Mo.  App.  544. 

New  Hampshire. —  Brewster  V.  Edgerly,  13 
K  H.  275. 

New  Jersey. —  Tunison  v.  Snover,  56 
N.  J.  L.  41,  28  Atl.  310  ;  Paulison  v.  Halsey, 
38  N.  J.  L.  488. 
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more  a  compulsory  reference  is  not  authorized  in  common-law  actions  where  it 
infringes  any  constitutional  right  to  a  trial  by  jury.^^  In  suits  in  equity,  however, 
an  order  of  reference  has  been  held  proper,  although  no  statutory  authority  exists 
therefor,  provided  such  a  reference  is  not  forbidden  by  statute.^^  While  in  some 
jurisdictions,  by  statute,  a  compulsory  reference  may  be  ordered  in  practically 
every  form  of  action,^^  and  in  other  jurisdictions  a  reference  is  proper  in  any  action 


^ew  ^or^^— Leland  v.  Smith,  3  Daly  309, 
11  Abb.  Pr.  N.  S.  231;  Draper  v.  Day,  11 
How.  Pr.  439;  Eathbun  v.  Kathbun,  3  How. 
Pr.  139. 

South  Carolina. —  Sale  v.  Meggett,  25  S.  C. 
72. 

Vermont. —  American  Can  Co.  v.  Grimm, 
79  vt.  494,  65  Atl.  531. 

Wisconsin. —  Mead  v.  Walker,  17  Wis.  189. 

See  42  Cent-  Dig.  tit.  "  Eeferences,"  §  6. 

But  it  has  been  held  that  a  circuit  court 
of  the  United  States  has  inherent  pov/er  to 
appoint,  an  auditor  in  any  action  at  law,  in 
the  exercise  of  its  discretion,  where  the  is- 
sues or  the  items  involved  are  so  numerous 
or  complex  as  to  render  a  proper  understand- 
ing of  the  controversy  by  the  jury  impossible 
until  they  have  been  simplified.  Fenno  v. 
Primrose,  119  Fed.  801,  56  C.  C.  A.  313. 

Presumptions. —  In  the  absence  of  show- 
ing to  the  contrary,  it  will  be  presumed  that 
a  case  referred  on  default  of  a  defendant  was 
a  referable  case,  for  which  his  consent  was 
not  necessarv.  Schwartz  v.  Linington,  18 
N.  Y.  Suppl."  879. 

In  New  Hampshire,  when  the  amount  in 
controversy  is  less  than  one  hundred  dollars, 
the  action"  may  be  referred  without  the  con- 
sent of  the  parties.  Eussell  v.  Babbitt,  60 
N.  H.  373.  Plaintiff  may  amend  his  writ  in 
an  action  of  tort  before  trial  by  reducing  the 
ad  damnum  to  one  hundred  dollars,  so  as  to 
permit  the  action  to  be  referred  without  the 
consent  of  the  parties.  Whitcomb  v.  Straw, 
60  N.  H.  117.  The  court  may  refer  an  action 
when  plaintiff  limits  his  demand  to  one  hun- 
dred dollars,  although  the  ad  damnum  in  the 
writ  exceeds  that  sum.  Locke  v.  Barrington, 
59  N.  H.  530. 

In  Ohio,  under  the  code,  the  courts  in  cases 
founded  upon  counts  in  equity  have  the  same 
power  to  order  a  reference  as  courts  of  equity 
formerly  possessed.  Broadwell  V.  Dudry,  2 
Ohio  Dec.  (Eeprint)  388,  2  West.  L.  Month. 
581. 

The  power,  to  refer  is  not  lost  by  a  pro- 
vision in  the  instrument  sued  on  for  a  refer- 
ence to  arbitrators  without  suit.  Clement  V. 
British  American  Assur.  Co.,  141  Mass.  298, 
5  N.  E.  847. 

29.  California. —  Joshua  Hendy  Macli. 
Works  V.  Pacific  Cable  Constr.  Co.,  99  Cal. 
421,  33  Pac.  1084;  Grim  v.  Norris,  19  Cal. 
140,  7'9  Am.  Dec.  206. 

Idaho.—  Eussell  v.  Alt,  12  Ida.  789,  88  Pac. 
416,  13  L.  E.  A.  N.  S.  146. 

lowu. — McMartin  v.  Bingham,  27  Iowa  234, 
1  Am.  Eep.  265. 

'Nebraska. —  Mills  v.  Miller,  3  Nebr.  87. 

North  Carolina. —  Pinchback  v.  Bessemer 
Min.,  etc.,  Mfg.  Co.,  137  N.  C.  171,  49  S.  E. 
106. 


Ohio. —  Johnson  v.  Wallace,  7  Ohio,  Pt.  II, 
392. 

South  Da7wta:~Kellj  v.  Oksall,  17  S.  D. 
185,  95  N.  W.  913;  Betcher  v.  Grant  County, 
9  S.  D.  82,  68  N.  W.  163. 

Wisconsin. —  Mead  v.  Walker,  17  Wis.  189. 

See  42  Cent.  Dig.  tit.  Eeferences,"  §  6. 
See  also  Jueies,  24  Cyc.  178. 

Where  a  party  is  entitled  to  a  jury  trial, 
inconvenience  of  witnesses,  and  length  of 
time  the  case  would  take,  if  the  testimony 
were  taken  before  a  jury,  are  not  grounds 
for  granting  a  compulsory  reference.  Wilson 
■V.  York  Tp.,  43  S.  C.  299,  21  S.  E.  82. 

The  right  to  trial  by  jury  should  not  be 
denied  by  ordering  a  reference  except  in  a 
case  entirely  clear  of  the  constitutional  guar- 
anty of  the  right  to  trial  by  jury.  Eeiser  v. 
Plath,  13  N.  Y.  Suppl.  272. 

Mere  silence  or  failure  to  object  or  except 
to  the  order  will  not  constitute  a  waiver  of 
a  party's  constitutional  right  to  a  trial  by 
jurv.  Smith  v.  Kunert,  (N.  D.  1007)  115 
N.  W.  76. 

30.  Hanson  v.  Hanson,  78  Nebr.  584,  111 
N.  W.  308;  McCrady  v.  Jones,  36  S.  C.  136, 
15  S.  E.  430;  Gilbaiik  v.  Stephenson,  31  Wis. 
592.  See  also  Hobart  v.  Hobart,  45  Iowa 
501;  State  V.  Orwig,  25  Iowa  280;  Green  V. 
Green,  50  S.  C.  514,  27  S.  E.  952,  62  Am.  St. 
Eep.  846.  But  see  Caulk  v.  Blyth,  55  Mo. 
203 ;  Winnebago  County  v.  Dodge  Coimty,  125 
Wis.  42,  103  N.  w.  255. 

In  New  York,  however,  the  court  cannot 
order  a  compulsory  reference  to  hear  and  de- 
termine issues  in  an  equitable  action  unless 
the  trial  requires  the  examination  of  a  long 
account.  Eoome  v.  Smith,  123  N.  Y.  App. 
Div.  416,  107  N.  Y.  Sup.pl.  1088;  O'Eeilley  v. 
KinjTston,  30  Hun  508;  Avery  v.  Sand,  41 
N,  Y.  Suppl.  53. 

31.  See  cases  cited  infra,  this  note. 

In  Pennsylvania  "  either  party  to  any 
civil  suit  or  action "  may  enter  a  rule  of 
reference.  Danville,  etc.,  E.  Co.  v.  Ashton, 
3  Wkly.  Notes  Cas.  281,  hoi  dinar,  it  seems, 
that  a  suit  in  equity  cannot  be  referred.  An 
action  to  recover  a  penalty  for  breach  of  the 
revenue  laws  has  been  held  not  a  "  civil "  but 
a  "  criminal "  suit  and  hence  not  referable 
(Buckwalter  v.  U.  S.,  11  Serg.  &  E.  193), 
but  an  action  for  a  penalty  imposed  not  to 
punish  the  act  as  an  offense  but  for  the  com- 
pensation of  the  party  aggrieved  is  a  *'  civil  " 
action  and  referable  (Mevay  r.  Edniiston,  1 
Eawle  457,  action  on  statute  of  1814  for 
taking  illegal  foes;  Com.  r.  Bennett.  16 
Serg.  &  E.  243,  action  for  penalties  for  nejx- 
lectin^  to  sorve  notice  under  the  arbitration 
act  of  1810).  An  execution  attachment  is 
not  a  civil  suit  or  action  within  the  statute. 
Stranahan  v.  Stranahan,  146  Pa.  St.  44,  23 
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where  there  is  no  right  to  trial  by  jury,^-  the  statutory  rule  in  most  of  the  states 
confines  a  reference  to  hear  and  determine  the  issues,  whether  in  a  legal  or  equi- 
table suit;  to  cases  where  the  examination  of  a  long  account  is  involved. Issues 
of  law  may  be  referred  in  some  jurisdictions,^^  but  not  after  a  trial  has  been  had.^^ 
Where  the  cause  is  removed  to  another  state,  the  law  of  the  latter  state  governs 
the  right  to  a  reference.^^ 

2.  Examination  of  Long  Account  —  a.  In  General.  In  many  jurisdictions  the 
statutes  provide  that  a  compulsory  reference  may  be  ordered  where  the  examina- 
tion of  a  long  account  is  involved.^^    Such  statutory  provisions  have  been  held 


Atl.  253.  However,  under  the  express  pro- 
vision of  section  39  of  the  act  of  1836,  cer- 
tain actions,,  such  as  actions  upon  bail-bonds 
and  recognizances,  etc.,  cannot  be  referred. 
Hersberger  v.  Venus,  3  Penr.  &  W.  395; 
Eoop  V.  Meek,  6  Serg.  &  R.  542.  But  see 
Pettit  r.  Wingate,  25  Pa.  St.  74.  But  a 
scire  facias  on  a  judgment  may  be  referred 
(Hill  V.  Crawford,  8  Serg.  &  R.  477),  or  an 
action  of  ejectment  (Harvey  v.  Snow,  1 
Yeates  156;  Austin  v.  Snow,  2  Dall.  157,  1 
L.  ed.  329;  Reed  v.  Long,  10  Pa.  Co.  Ct.  253). 
But  in  a  joint  action  against  several  defend- 
ants, it  has  been  hekl  that  a  rule  of  reference 
must  be  taken  against  all.  Beltzhoover  v. 
Com.,  1  Watts  126. 

32.  Wooster  r.  Plymouth,  62  N.  H.  193; 
Robison  v.  Cleveland  City  R.  Co.,  7  Ohio  S. 
&  C.  PI.  Dec.  312,  5  Ohio  K  P.  293. 

33.  Roome  v.  Smith,  123  K  Y.  App.  Div. 
416,  107  N.  Y.  Suppl.  1088;  Brennan  v.  Gale, 
44  N.  Y.  App.  Div.  396,  61  N.  Y.  Suppl.  6; 
Standard  Fashion  Co.  v.  Siegel-Cooper  Co.,  44 
N.  Y.  App.  Div.  121,  60  N.  Y.  Suppl.  739; 
Read  v.  Lozin,  31  Hun  (N.  Y.)  286;  Barnes 
V.  West,  16  Hun  (N".  Y.)  68;  Dalzell  Fahys 
Watch  Case  Co.,  12  Misc.  (N.  Y.)  357,  33 
N.  Y.  Suppl.  564;  Jacquelin  v.  Manhattan  R. 
Co.,  12  Misc.  (N.  Y.)  330,  33  N.  Y.  Suppl. 
655;  Dovle  v.  Metropolitan  El.  R.  Co.,  1 
Misc.  (N.  Y.)  376,  20  N.  Y.  Suppl.  365  [o/- 
firmed  in  136  N.  Y.  505,  32  N.  E.  1008]; 
Draper  v.  Day,  11  How.  Pr.  (N.  Y.)  439; 
Hewitt  V.  Howell,  8  How.  Pr.  (?^.  Y.)  346; 
Smith  f.  Kunert,  (N.  D.  1908)  115  N.  W.  76. 
See  also  Russell  Hardware,  etc.,  Mfg.  Co.  v. 
Utica  Drop  Forge,  etc.,  Co.,  112  N.  Y.  App. 
Div.  703,  98  N.  Y.  Suppl.  777.  Compare 
Central  Trust  Co.  V:  New  York,  etc.,  R.  Co., 
18  Abb.  N.  Cas.  (N.  Y.)  64  [modified  in  42 
Hun  602,  18  Abb.  N.  Cas.  381,  25  N.  Y.  Wldj. 
Dig.  520]. 

Writ  of  entry. —  In  Massachusetts  the  su- 
preme judicial  and  superior  courts  have 
power  to  appoint  an  auditor  in  a  Avrit  of 
entry  as  well  as  other  actions  at  law.  Holmes 
V.  Turners  Falls  Lumber  Co.,  150  Mass.  535, 
23  N.  E.  305,  6  L.  R.  A.  283. 

34.  Lange  f.  Stoufier,  16  Pa.  St.  251. 
See  also  Yohe's  Appeal,  55  Pa.  St.  121,  mixed 
question  of  law  and  fact. 

35.  Mann  v.  Albert!,  2  Binn.  (Pa.)  195, 
construing  the  statute  of  1809. 

36.  Alexandria  Canal  Co.  r.  Swann,  5  How. 
(U.  S.)  83,  12  L.  ed.  60. 

37.  California. —  Williams  v.  Benton,  24 
Cal.  424. 

Colorado. —  Barlow  v.  Hitzler,  40  Colo.  109, 
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90  Pac.  90;  Huston  V.  Wadsworth,  5  Colo. 
213. 

Georgia. —  Sirrine  v.  Southwestern  R.  Co., 
47  Ga.'586. 

Iowa. —  Frick  v.  Kabaker,  116  Iowa  494, 
90  N.  W.  498;  Tufts  v.  Norris,  115  Iowa  250, 
88  K  W.  367 ;  Burt  v.  Harrah,  65  Iowa  643, 
22  N".  W.  910;  Blair  Town  Lot,  etc.,  Co.  f. 
Walker.  50  Iowa  376. 

7ian.9as.— Smith  v.  Scully,  66  Kan.  139, 
71  Pac.  249;  Abbott  r.  Arkansas  City  Bldg., 
etc..  Assoc.,  (1901)  66  Pac.  1041;  Weakley  v. 
Cherry  Tp.,  (1001)  63  Pac.  433;  Shore  v. 
White  City  State  Bank,  61  Kan.  246,  59  Pac. 
263;  Galbraith  r.  McCormick,  23  Kan.  706; 
Williams  v.  Elliott,  17  Kan.  523. 

Louisiana. —  Brooke  V.  Hamilton,  1  Mart. 
N.  S.  632. 

Minnesota. —  Bond  v.  Welcome,  61  Minn. 
43,  63  N.  W.  3;  Fair  r.  Stickney  Farm  Co., 
35  Minn.  380,  29  N.  W.  49. 

Mississippi. — Marlar  v.  State,  62  Miss.  677. 

Missouri. —  Wentzville  Tobacco  Co,  v. 
Walker,  123  Mo.  662,  27  S.  W.  639;  St.  Louis 
Third  Nat.  Bank  v.  Owen,  lOl  Mo.  558,  14 
S.  W.  632;  Edwardson  v.  Garnhart,  56  Mo. 
81;  Johnson  V.  Blell,  61  Mo.  App.  37;  Roem- 
mich  V.  Wamsganz,  8  Mo.  App.  576. 

New  Hampshire. —  Doyle  v.  Dovle,  56  N.  H. 
567;  Ford  v.  Porter,  32  K  H.  376;  Putnam 
V.  Goodall.  31  N.  H.  419;  King  v.  Hutchins, 
28  N.  H.  561 ;  Jones  v.  Parker,  26  N.  H.  20. 

Neio  York. —  Rowland  v.  Rowland,  141 
N.  Y.  485,  36  N.  E.  504  [affirming  75  Hun 
585,  27  N.  Y.  Suppl.  606]  ;  Camp  v.  Inger- 
soll,  47  N.  Y.  Super.  Ct,  534  [reversed  in 
86  N.  Y.  433,  on  the  ground  that  the  facts 
of  the  case  did  not  bring  it  within  the  stat- 
ute] ;  Harrington  r.  Bruce,  84  N.  Y.  103; 
Starin  r.  Fonda,  107  N.  Y.  App.  Div.  539, 
95  N.  Y.  Suppl.  379;  Boisnot  v.  Wilson,  95 
N.  Y.  App.  Div.  489,  88  N.  Y.  Suppl.  867; 
Ames  V.  French,  83  N.  Y.  App.  Div.  452,  82 
N.  Y.  Suppl.  452;  Fisher  v.  Haines,  62  N.  Y. 
App.  Div.  66.  70  N.  Y.  Suppl.  787;  Barnett 
V.  Scribner,  78  Hun  270,  29  N.  Y.  Suppl. 
262;  O'Brien  v.  Catskill  Mountain  R.  Co., 
32  Hun  636;  Tooker  v.  Rinaldo,  11  Hun  154, 
2  Abb.  N.  Cas.  334  note;  Cowden  v.  Teale, 
6  Hun  532;  Bensel  v.  Gait,  2  Hun  678,  5 
Thomps.  &  C.  186;  Ludlow  v.  American  Exch. 
Bank,  59  Barb.  509;  Shipman  v.  New  York 
Bank,  3  Silv.  Sup.  106,  6  N.  Y.  Suppl.  292; 
Degener  v.  Underwood,  57  N.  Y.  Super.  Ct. 
583,  7  N.  Y.  Suppl.  681;  Van  Orden  v.  Til- 
den,  13  Daly  396;  Price  v.  Parker,  44  Misc. 
582,  90  N.  Y.  Suppl.  98;  Smith  v.  Smith, 
31  Misc.  109,  64  N.  Y.  Suppl.  918;  Smith 
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applicable  to  equitable  as  well  as  to  legal  actions,^^  and  the  right  to  order  a  refer- 
ence is  not  affected  by  the  fact  that  one  of  the  parties  is  a  receiver,^^  or  an  executor 
or  administrator.^^    So  it  is  no  objection  that  the  cause  has  been  once  tried  by 


V.  New  York  Cent.,  etc.,  R.  Co.,  29  Misc.  439, 

61  N.  Y.  Suppl.  934  ^affirmed  in  47  N.  Y. 
App.  Div.  634,  62  N.  Y.  Suppl.  1147];  Hib- 
bard  v.  Commercial  Alliance  L.  Ins.  Co.,  4 
Misc.  422,  24  N.  Y.  Suppl.  332  {^affirmed 
in  141  N.  Y.  549,  36  N.  E.  343]  ;  Johnson  v. 
Atlantic  Ave.  R.  Co.,  21  N.  Y.  Suppl.  1056; 
Brown  v.  Finch,  18  N.  Y.  Suppl.  551  [a/- 
firmed  in  133  N.  Y.  671,  31  N.  E.  625]; 
Hong  Kong,  etc..  Banking  Co.  v.  Seely,  7 
N.  Y.  St.  496;  Hatch  v.  Wolfe,  1  Abb.  Pr. 
N.  S.  77,  30  How.  Pr.  65;  Lewis  v,  Irving 
F.  Ins.  Co.,  15  Abb.  Pr.  303  note;  Masterton 
i\  Howell,  10  Abb.  Pr.  118;  People  r.  Jones, 

57  How.  Pr.  315;  Mills  v.  Thursby,  11  How. 
Pr.  113;  Van  Zant  v.  Cobb,  10  How.  Pr.  348. 

ISforth  Carolina. —  Leak  v.  Covington,  87 
N.  C.  501. 

Oregon. —  Craig  v.  California  Vineyard  Co., 
30  Oreg.  43,  46  Pac.  421;  McDonald  v. 
American  Mortg.  Co.,  17  Oreg.  626,  21  Pac. 
883;  Tribou  v.^  Strowbridge,  7  Oreg.  156. 

South  Carolina. — •  Greenwood  Granite,  etc., 
Co.  V.  Ware  Shoals  Mfg.  Co.,  78  S.  C.  169, 

58  S.  E.  765;  Montague  v.  Best,  65  S.  C. 
455,  43  S.  E.  963. 

Wisconsin. —  Fowler  v.  Metzger  Seed,  etc., 
Co.,  131  Wis.  633,  111  N.  W.  677;  Winne- 
bago County  V.  Dodge  County,  125  Wis.  42, 
103  N.  W.  255;  Jordan  v.  Warner,  107  Wis. 
539,  83  N.  W.  946;  Lyle  v.  Esser,  98  Wis. 
234,  73  N.  W.  1008;  Brown  County  v.  Van 
Stralen,  45  Wis.  675;  Cairns  v.  O'Bleness, 
40  Wis.  469. 

United  States. —  Davis  v.  St.  Louis,  etc., 
R.  Co.,  25  Fed.  786. 

England. —  See  Ormerod  v.  Todmorden 
Joint-Stock  Mill  Co.,  8  Q.  B.  D.  664.  51 
L.  J.  Q.  B.  348,  46  L.  T.  Rep.  N.  S.  669, 
30  Wkly.  Rep.  805;  Ward  v.  Pilley,  5  Q.  B. 
D.  427,  49  L.  J.  Q.  B.  705,  43  L.  T.  Rep. 
N.  S.  301,  28  Wkly.  Rep.  937;  In  re  Leigh, 
3  Ch.  D.  292,  24  Wkly.  Rep.  782;  Goodred 
V.  Seale,  2  F.  &  F.  382;  National  Assur., 
etc..  Assoc.  V.  Best,  2  H.  &  N.  605,  27  L.  J. 
Exch.  19,  6  Wkly.  Rep.  78;  Hamilton  v. 
Merchants'  Mar.  Ins.  Co.,  58  L.  J.  Q.  B.  544. 

See  42  Cent.  Dig.  tit.  "References,"  §  13. 

Compare  Day  Bros.  Lumber  Co.  v.  Daniel, 

62  S.  W.  866,  23  Ky.  L.  Rep.  285. 

The  reason  for  requiring  a  reference  where 
a  long  account  is  directly  involved  is  because 
of  the  intrinsic  difficulty  of  carrying  on  such 
an  examination  before  a  jury,  where  the 
testimony  in  respect  to  charges  and  credits 
may  be  conflicting  or  the  inquiry  complicated 
or  intricate,  making  it  exceedingly  difficult 
for  each  of  the  jurors  to  keep  in  his  mind 
every  item  and  the  testimony  relating  to  it 
so  as  to  enable  the  jury  collectively  to  find 
a  verdict  which  shall  be  accurate  and  in 
accordance  with  the  proof.  For  this  reason 
such  an  investigation  is  sent  to  a  referee, 
who,  in  addition  to  having  the  witnesses  be- 
fore him,  takes  their  testimony  down  in  writ- 
ing, and,  after  the  evidence  is  given,  has 


ample  time  to  go  over  it  carefully  in  re- 
spect to  every  disputed  item;  to  examine  and 
scrutinize  accounts  that  may  have  been  de- 
livered, and  letters,  receipts,  bills,  and  other 
papers  that  have  passed  between  the  parties, 
and  in  this  way  to  arrive  at  a  conclusion 
with  a  degree  of  care  and  deliberation  that 
is  impossible  upon  a  jury  trial.  Magown  v. 
Sinclair,  5  Daly  (N.  Y.)'  63. 

As  dependent  on  multiplicity  of  issues. — 
In  determining  whether  an  action  is  a  proper 
subject  for  reference,  it  is  not  the  number 
of  items,  so  much  as  the  multiplicity  of  the 
issues,  that  the  court  regards.  Schmidt  V. 
Rose,  6  Mo.  App.  579. 

Effect  of  settlement  of  part  of  account.— 
That  one  of  the  parties  to  an  account  claims 
that  a  portion  of  the  items  embraced  in  it 
have  been  settled,  which  claim  the  other 
denies,  w^ill  not  prevent  a  reference  and 
determination  of  all  the  dealings  between  the 
parties.  Smith  v.  Scully,  66  Kan.  139,  71 
Pac.  249. 

Account  of  assignee. —  Under  Code  Civ. 
Proc.  §  639,  authorizing  a  referee  to  try  is- 
sues requiring  the  examination  of  a  long 
account,  the  court  may  refer  an  account  of 
the  assignee  of  an  insolvent.  In  re  Raley. 
123  Cal.  38,  55  Pac.  790. 

Mandamus  proceedings. — A  compulsory  ref- 
erence may  be  ordered  when  the  issues  made 
upon  the  return  and  answer  to  a  writ  of 
alternative  mandamus  involve  the  examina- 
tion of  a  long  account,  and  there  is  nothing 
in  apparently  conflicting  provisions  of  the 
code  making  the  rule  otherwise.  People  v. 
Wadsworth,  61  How.  Pr.  (N.  Y.)  57. 

To  fix  water  rates. —  Where  an  extensive 
examination  of  accounts  is  necessary  for  the 
court  to  fix  reasonable  water  rates,  as  re- 
quired by  St.  (1895)  c.  488,  the  court  has 
power  to  refer  the  matter  in  accordance  with 
equity  practice  in  such  cases.  In  re  Janvrin, 
174  Mass.  514,  55  N.  E.  381,  47  L.  R.  A. 
319. 

In  Oklahoma,  under  Civ.  Code,  §  304,  where 
an  issue  of  fact  is  joined  upon  an  account 
pleaded  on  one  side  only,  and  it  shall  be 
made  to  appear  that  it  is  necessary  that  the 
party  on  the  other  side  should  be  examined 
as  a  witness  to  prove  tlie  account,  the  court 
has  the  power  to  make  a  reference,  without 
the  consent  of  defendants ;  and  defendants 
are  not  entitled,  as  a  matter  of  right,  to  a 
trial  by  jury.  Van  Trees  D.  Territorv,  7 
Okla.  353,'  54^  Pac.  495. 

38.  National  Shoe,  etc.,  Bank  r.  Baker, 
90  Hun  (N.  Y.)  277,  35  N.  Y.  Suppl.  933 
\afi.rmed  in  148  N.  Y.  581.  42  N.  E.  1077]; 
Dane  r.  Liverpool,  etc.,  Ins.  Co.,  21  Hun 
(N.  Y.)  259;  Winnebajjo  County  r.  Dodere 
County,  125  Wis.  42,  103  N.  W."  255  \ovcr- 
rvJiufi  Druise  r.  Hortor,  57  Wis.  644,  16 
N.  W.  14]. 

39.  Durkin  v.  Sharp,  22  Hun  (N.  Y.)  132. 

40.  Malone  v.  St.  Peter's,  etc..  Church,  172 
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a  jury  and  no  objection  then  taken  to  the  account/^  or  that  plaintiff  is  insolvent 
and  will  be  unable  to  pay  the  fees  of  the  referee  and  that  the  action  is  brought 
in  bad  faith.^  On  the  other  hand  a  reference  should  not  be  ordered  on  a  new 
trial  after  reversal  where  the  former  trial  shows  the  examination  of  a  long  account 
was  not  necessary  and  there  is  no  reason  to  suppose  that  the  new  trial  will  differ 
from  the  former  one.^^ 

b.  Mutual  Accounts.  In  some  jurisdictions  a  mutual"  account  must  be 
involved,^*  although  where  the  statute  does  not  otherwise  provide  the  account 
may  be  that  of  one  p^rirty  only.*^ 

e.  What  Constitutes  an  Account.  The  term  "  account,"  as  used  in  the 
statutes,  is  an  account  in  the  ordinary  acceptation  of  that  term,  that  is,  charges 
and  credits  between  the  parties.^®  It  means  an  account  in  fact  kept  by  one  party 
or  the  other  —  a  series  of  charges  made  at  various  times  as  the  transactions 
occurred.*^  An  account  stated  is  not  such  an  account,^^  nor  is  a  bill  of  particu- 
lars.'^^ So  a  claim  to  several  items  of  damage  arising  from  breach  of  contract 
or  otherwise  is  not  an  account.^^    For  instance,  a  question  as  to  the  value  of  the 


N.  Y.  269,  64  N.  E.-961  {reversing  69  N.  Y. 
App.  Div.  420,  74  N".  Y.  Suppl.  1005]. 

41.  Brown  v.  Bradshaw,  1  Duer  (N.  Y.) 
635,  8  How.  Pr.  43. 

42.  Walsh  V.  Waldron,  63  Hun  (N.  Y.) 
315,  17  N.  Y.  Suppl.  829  [afjfirmed  in  135 
N.  Y.  650,  32  N.  E.  647]  ;  Place  v.  Chese- 
brough,  4  Hun  (N.  Y.)  577  [affirmed  in  63 
N.  Y.  315]. 

43.  Betjemann  v.  Brooks,  52  Hun  (N.  Y.) 
611,  4  N.  Y.  Suppl.  813. 

44.  Frick  v.  Kabaker,  116  Iowa  494,  90 
N.  W.  498. 

45.  Simmons  v.  Morrison,  13  App.  Cas. 
(D.  C.)  161;  Aronin  v.  Philadelphia  Casualty 
Co.,  54  Miso.  (N.  Y.)  630,  104  N.  Y.  Suppl. 
810. 

46.  Silmser  v.  Redfield,  19  Wend.  (N.  Y.) 
21;  Ewart  v.  Kass,  17  S.  D.  220,  95  N.  W. 
915;  Betcher  v.  Grant  County,  9  S.  D.  82, 
68  N.  W.  163.  See  also  In  re  Leigh,  3  Ch. 
D.  292,  24  Wkly.  Rep.  782. 

An  account  is  a  detailed  statement  of  the 
mutual  demands  in  the  nature  of  a  debt  and 
credit  between  parties  arising  out  of  con- 
tract or  some  fiduciary  relation.  Creve 
Coeur  Lake  Ice  Co.  v.  Tamm,  138  Mo.  385, 
39  S.  W.  791;  Ittner  v.  St.  Louis  Exposi- 
tion, etc.,  Assoc.,  97  Mo.  561,  11  S.  W.  58 
[citing  Bouvier  L.  Diet.].  It  relates  to  some 
matter  of  debt  or  credit  between  parties 
and  implies  that  one  is  responsible  to  an- 
other because  of  a  contract  or  some  fiduciary 
relation.  Whitwell  v.  Willard,  1  Mete. 
(Mass.)  216.  An  account  between  the  par- 
ties is  one  made  up  of  the  dealings  of  the 
parties  with  one  another.  Aronin  v.  Phila- 
delphia Casualty  Co.,  54  Misc.  (N.  Y.)  630, 
104  N.  Y.  Suppl.  810;  Dederick  v.  Richley, 
19  Wend.  (N.  Y.)  108. 

The  determination  of  the  amount  of  an 
assessment  to  which  a  member  of  a  mutual 
association  is  liable,  which  requires  merely 
an  inspection  of  the  by-laws  and  books  of 
the  association,  does  not  require  the  exami- 
nation of  an  account.  Kelly  v.  Oksall,  17 
S.  D.  185,  95  N.  W.  913,  17  S.  D.  392,  97 
N.  W.  11. 

Actions  in  which  account  held  not  involved 

see  Seaman  v.  Mariani,  1  Cal.  336;  Alford 
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v.  Buford,  etc..  Implement  Co.,  7  Kan.  App. 
754,  53  Pac.  530;  Middleton  v.  Ames,  41 
N.  Y.  App.  Div.  498,  58  N.  Y.  Suppl.  645; 
Knope  V.  Nunn,  75  Hun  (N.  Y.)  287,  26 
Y.  Suppl.  1074;  Miner  v.  Gardiner,  4 
Hun  (N.  Y.)  132,  6  Thomps.  &  C.  343; 
Hall  V.  Craige,  65  N.  C.  51;  Betcher  v. 
Grant  County,  9  S.  D.  82,  68  N.  W.  163. 

47.  Druse  v.  Horter,  57  Wis.  644,  16  N.  W. 
14. 

48.  Cuming  v.  Whiting,  12  N.  Y.  Civ.  Proc. 
443;  Rowell  V.  Giles,  53  How.  Pr.  (IS".  Y.) 
244. 

49.  Dickinson  v.  Mitchell,  19  Abb.  Pr. 
(N.  Y.)  286. 

50.  Tunison  v.  Snover,  56  N.  J.  L.  41,  28 
Atl.  310;  Empire  State  Tel.,  etc.,  Co.  v. 
Bickford,  142  N.  Y.  224,  36  N.  E.  881  [re- 
versing 72  Hun  580,  25  N.  Y.  Suppl.  283]; 
Johnson  v.  Atlantic  Ave.  R.  Co.,  139  N.  Y. 
449,  34  N.  E.  925  [reversing  21  N.  Y.  Suppl. 
1056]  ;  Untermyer  v.  Beihauer,  105  N.  Y. 
521,  11  N.  E.  847;  Morrison  v.  Benthuysen, 
103  N.  Y.  675,  9  N.  E.  180;  Camp  v.  Inger- 
soll,  86  N.  Y.  433;  Allentown  Rolling  Mills 
V.  Dwyer,  26  N.  Y.  App.  Div.  101,  49  N.  Y. 
Suppl.  624;  Bell  v.  New  York,  11  Hun 
(N.  Y.)  511;  McDonnell  v.  Stevens,  9  Hun 
(N.  Y.)  28;  Sharp  v.  New  York,  31  Barb. 
(N.  Y.)  578,  9  Abb.  Pr.  426,  18  How.  Pr. 
213;  Childs  v.  Mayer,  1  Silv.  Sup.  (N.  Y.) 
335,  5  N.  Y.  Suppl".  340;  Ross  v:  Combes,  37 
N.  Y.  Super.  Ct.  289;  Aronin  v.  Philadelphia 
Casualty  Co.,  54  Misc.  (N.  Y.)  630,  104 
N.  Y.  Suppl.  810;  Brian  v.  Williams,  24 
Misc.  (N.  Y.)  392,  53  N.  Y.  Suppl.  551; 
Deeves  v.  Metropolitan,  etc.,  Co.,  6  Misc. 
(N.  Y.)  91,  26  N.  Y.  Suppl.  23  [affirmed  in 
141  N.  Y.  587,  36  N.  E.  739];  Blake  v. 
Harrigan,  14  N.  Y.  Suppl.  663,  20  N.  Y. 
Civ.  Proc.  424;  Cornell  v.  U.  S.  Illuminating 
Co.,  16  N.  Y.  Suppl.  306;  Goodfellow  v.  Wol- 
cott,  12  N.  Y.  St.  620;  Dewey  v.  Field,  13 
How.  Pr.  (N.  Y.)  437;  McCullough  V.  Brodie, 
13  HoAV.  Pr.  (N.  Y.)  346;  Thomas  v.  Reab,  6 
Wend.  (N.  Y.)  503;  Ewart  v.  Kass,  17 
S.  D.  220,  95  N.  W.  915;  Andrus  v.  Home 
Ins.  Co.,  73  Wis.  642,  41  N.  W.  956,  3  L.  R. 
A.  271.  See  also  Creve  Coeur  Lake  Ice  Co. 
V.  Tamm,  138  Mo.  385,  39  S.  W.  791;  Wilejr 
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fee  and  the  amount  of  the  rental  loss  in  land  taken  by  a  railroad  company  does 
not  involve  an  account :  nor  does  the  question  of  past  damages  in  an  action 
against  a  railroad  company  for  injuries  to  abutting  property  caused  by  the  opera- 
tion of  the  railroad ;  "  nor  does  the  amount  of  damages  in  an  action  for  specific 
performance  where  damages  are  awarded  to  plaintiff  in  lieu  of  a  decree  for  specific 
performance.^^  Where  there  is  but  one  transaction,^"^  as  where  there  is  a  single 
purchase  consisting  of  many  items, or  where  services  are  all  performed  under 
one  contract, a  long  account  is  not  involved  so  as  to  warrant  a  reference.  So 
where  the  only  question  in  dispute  does  not  reiate  to  the  items  of  the  account, 
a  reference  is  not  proper.^^ 

d.  When  Account  Is  a  Long  Account.  A  "long  account,^'  as  the  term  is  used 
in  the  statutes,  is  not  subject  to  any  precise  definition,  but  each  case  is  to  be  deter- 
mined on  its  own  facts  in  the  discretion  of  the  court.^^    The  only  test  seems  to 


r.  Logan,  96  N.  C.  510,  2  S.  E.  598.  Contra, 
see  Ittner  v.  St.  Louis  Exposition,  etc.,  As- 
soc., 97  Mo.  561,  11  S.  W.  58;  Chambers  v. 
Appleton,  84  jST.  Y.  649 ;  Pecliner  v.  Phoenix 
Ins.  Co.,  6  Lans.  (N.  Y.)  411  {affirmed  in 
65  N.  Y.  195]  (holding  that  in  an  action  on 
a  fire  policy,  where  defendants  admit  their 
liability,  and  the  controversy  relates  solely 
to  items  of  account  and  the  amount  of  loss 
sustained  by  plaintiff,  the  court  will  refer 
tlie  matter  to  referees  for  adjustment)  ; 
Chicago,  etc.,  R.  Co.  v.  Faist,  87  Wis.  360, 
58  N.  W.  744. 

Action  on  insurance  policy. —  The  rule  that 
items  of  damages  do  not  constitute  an  ac- 
count has  been  applied  to  actions  on  policies 
of  insurance  where  there  are  many  items  of 
loss.  Andrus  v,.  Home  Ins.  Co.,  73  Wis.  642, 
41  N.  W.  956,  3  L.  R.  A.  271.  Contra,  Ryan 
V.  Atlantic  Mut.  Ins.  Co.,  50  How.  Pr. 
(N.  Y.)  321  [affirmed  in  66  N.  Y.  628]. 
Compare  Fire  Insurance,  19  Cyc.  948  note 
20,  956. 

51.  Doyle  v.  Metropolitan  El.  R.  Co.,  1 
Misc.  (N.  Y.)  376,  20  N.  Y.  Suppl.  865, 
29  Abb.  N.  Cas.  272  [affirmed  in  136  N.  Y. 
505,  32  N.  E.  1008]. 

52.  Jacquelin  v.  Manhattan  R.  Co.,  12 
Misc.   (N.  Y.)   330,  33  N.  Y.  Suppl.  655. 

53.  Standard  Fashion  Co.  v.  Siegel-Cooper 
Co.,  44  N.  Y.  App.  Div.  121,  60  N.  Y.  Suppl. 
739. 

54.  Sartorius  v.  Gottlieb,  80  N.  Y.  App. 
Div.  112,  80  N.  Y.  SuppL  159. 

55.  Whitaker  v.  Desfosse,  7  Bosw.  (N.  Y.) 
678;  S\\ift  Wells,  2  How.  Pr.  (N.  Y.)  79; 
Stewart  v.  Elwele,  3  Code  Rep.  (N.  Y.)  139. 

56.  Russell  v.  McDonald,  125  N.  Y.  App. 
Div.  844,  110  N.  Y.  Suppl.  950;  Smith  v. 
London  Assur.  Corp.,  114  N,  Y.  App.  Div. 
868,  100  N.  Y.  Suppl.  194;  Leary  v.  Albany 
Brewing  Co..  66  N.  Y.  App.  Div.  407,  72 
N.  Y.  Suppl.  657. 

Actions  by  physicians  for  medical  services 
see  Simmons  v.  Bigelow.  3  Silv.  Sup.  (N.  Y.) 
344,  6  N.  Y.  Suppl.  435;  Fowler  r.  Peek,  51 
Misc.  (N.  Y.)  645,  99  N.  Y.  Suppl.  816. 

57.  Wilson  v.  Union  Distilling  Co.,  16 
Colo.  App.  429,  66  Pac.  170;  Bush  v.  Mur- 
phey,  113  Ga.  345,  38  S.  E.  828;  Kenneth 
Inv.  Co.  V.  National  Bank  of  Republic,  96 
Mo.  App.  125,  70  S.  W.  173;  Leary  v.  Al- 
banv  Brewing  Co.,  66  N.  Y.  App.  Div.  407, 
72  isr.  Y.  Suppl.  657;  Nicoll  v.  Haas,  5  N.  Y. 


App.  Div.  206,  39  N.  Y.  Suppl.  205;  Burt 
V.  Nafis,  73  Hun  (N.  Y.)  574,  26  N.  Y. 
Suppl.  184;  Chu  Pawn  v.  Irwin,  73  Hun 
(N.  Y.)  182,  25  N.  Y.  SuppL  871;  Magown 
V.  Sinclair,  5  Daly  ( N.  Y. )  63 ;  Schermer- 
horn  V.  W^od,  4  Dalv  (N.  Y.)  158;  Gum- 
ming V.  Whiting,  9  "N.  Y.  St.  830;  Van 
Rensselaer  v.  Jewett,  6  Hill  (N.  Y.)  373, 
41  Am.  Dec.  750.  But  see  U.  S.  Rolling 
Stock  Co.  V.  Johnston,  67  Wis.  182,  30  N.  W. 
211,  holding  that  a  reference  may  be  ordered 
where  a  long  account  is  involved,  under  Rev. 
St.  §  2864,  even  though  defendant  has  pleaded 
a  general  denial  of  all  liability.  Compare 
Gopsill  V.  Hervey,  34  N.  J.  L.  435. 

When  the  sole  question  is  with  respect  to 
certain  forgeries,  there  cannot  be  a  compul- 
sory reference  ordered  by  the  court,  by  virtue 
of  Revision,  p.  875,  §  177,  authorizing  such 
reference  when  •  the  controversy  relates  to 
accounts.  American  Saw  Co.  v.  Trenton 
First  Nat.  Bank,  58  N.  J.  L.  438,  34  Atl.  1. 

58.  Salem  Traction  Co.  v.  Anson,  41  Greg. 
562,  67  Pac.  1015,  69  Pac.  675;  Mitchell  V. 
Oregon  Women's  Flax-Fiber  Assoc.,  38  Greg. 
503,  63  Pac.  881;  Brillion  Lumber  Co.  v. 
Barnard,  131  Wis.  284,  111  N.  W.  483. 

Accounts  held  "long"  accounts. —  Ittner  r. 
St.  Louis  Exposition,  etc.,  Assoc.,  97  Mo. 
561,  11  S.  W.  58  (ninety  items);  Mulloy 
V.  Mulloy,  131  Mo.  App.  654,  111  S.  W. 
843;  Smith  v.  Haley,  41  Mo.  App.  611 
(twenty-eight  items)  ;  Fransico  r.  Row- 
land, 14  Mo.  App.  600  (forty-two  items)  ; 
Briscoe  v.  Kinealy,  8  Mo.  App.  76  (twenty 
items)  ;  Welsh  v.  Darragh,  52  N.  Y.  590 
(twentv-six  items)  ;  Cochrane  Carpet  Co.  r. 
Howells,  86  Hun  (N.  Y.)  243,  33  N.  Y. 
Suppl.  309;  Cauda  v.  Bobbins,  5  Silv.  Sup. 
(N.  Y.)  6,  7  N.  Y.  Suppl.  895;  Batchelor 
r.  Albanv  City  Ins.  Co.,  1  Sweenv  (N.  Y.) 
346,  6  Abb.  Pr.  N.  S.  240,  37  How.  Pr.  390; 
Deeves  v.  Metropolitan  Realtv  Co.,  6  IMisc. 
(N.  Y.)  91,  26  N.  Y.  Suppl.  23  [affirmed 
in  141  N.  Y.  587,  36  N.  E.  739]  :  Shepard 
V.  Eddy,  2  N.  Y.  Suppl.  534,  15  N.  Y.  Civ. 
Proc.  403;  Bamberger  r.  Duden.  9  N.  Y.  St. 
685  (sixteen  items):  Smith  v.  Kunert,  (N.  D. 
1907)  115  N.  W.  76;  Sutton  r.  Wegner.  74 
Wis.  347,  43  N.  W.  167  (fifteen  'items)  ; 
Turner  r.  Nachtsheim,  71  Wis.  16,  36  N.  W. 
637  (twenty  items)  ;  Crocker  i\  Currier.  65 
Wis.  662,  27  N.  W.  825  (over  one  hundred 
items).     Where  only  two  items  of  an  ac- 
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be  whether  the  account  is  so  long  that  the  jury  cannot  keep  the  items  in  their 
minds  and  give  each  item  its  proper  weight  and  apphcation.^^ 

e.  What  Constitutes  Examination"  of  Long  Account.  The  term  "examina- 
tion of  a  long  account"  as  used  in  the  statutes  does  not  mean  the  examination 
of  it  to  ascertain  the  result  or  effect  of  it,  but  the  proof  by  testimony  of  the  correct- 
ness of  the  items  composing  it.*^^  The  mere  fact  that  entries  in  books  of  account 
will  be  put  in  evidence  does  not  make  the  action  one  necessarily  requiring  the 
examination  of  a  long  account.®^  So  a  reference  will  not  be  ordered  where  the 
account  is  not  put  in  issue  by  the  answer. 

f«  Where  Other  Issues  Involved  —  (i)  7a^  General.  All  the  issues  of  fact 
in  the  action  need  not  relate  to  an  account  to  make  the  action  referable  as  involving 
a  long  account. And  an  action,  in  order  to  be  referable  as  involving  a  long 


count  were  disputed,  but  it  appeared  that 
one  of  the  items  was  an  aggregate  of  smaller 
bills,  there  was  a  long  account.  Williams 
V.  Allen,  48  How.  Pr.  (N.  Y.)  357.  Where 
a  complaint  alleges  an  account  which  com- 
prises seven  items,  and  some  of  such  items 
are  composed  of  numerous  articles  and 
charges,  the  account  is  a  long  one.  Marcile 
v.  Saltzman,  6  N.  Y.  St.  48. 

Accounts  held  not  "  long  "  accounts. —  Kent 
t\  Highleyman,  28  Mo.  App.  614  (three 
items);  Dooley  v.  Barker,  2  Mo.  App.  325; 
Spence  v.  Simi's,  137  N.  Y.  616,  33  N.  E.  554 
[reversing  1  Misc.  384,  22  N.  Y.  Suppl.  76] ; 
Martin  v.  Gould,  13  Y.  Civ.  Proc.  45 
(three  items,  although  one  of  them  includes 
several  items  for  services  in  one  matter)  ; 
G-odfrey  v.  Williamsburgh  City  F.  Ins.  Co., 
12  Abb.  Pr.  N.  S.  (N.  Y.)  250;  Harris  v. 
Mead,  16  Abb.  Pr.  (N.  Y.)  257  (seven 
items)  ;  Smith  v.  Brown,  3  How.  Pr.  (N.  Y.) 
9;  Miller  v.  Hooker,  2  How.  Pr.  (N.  Y.)  171 
(eleven  items)  ;  Parker  v.  Snell,  10  Wend. 
(N.  Y.)  577  (four  items). 

59.  Spence  v.  Simis,  137  N.  Y.  616,  33  N.  E. 
554  [reversing  on  other  grounds  1  Misc.  384, 
22  N.  Y  Suppl.  76]  ;  Weidenfeld  v.  Woolfolk, 
26  Misc.  (N.  Y.)  150,  56  N.  Y.  Suppl.  740; 
McQuade  v.  Cooper,  12  N.  Y.  Suppl.  836; 
Salem  Traction  Co.  v.  Anson,  41  Oreg.  562, 
67  Pac.  1015,  69  Pac.  675.  See  also  Sargent 
V.  Putnam,  58  N.  H.  182. 

60.  Streat  v.  Rothschild,  12  Daly  (N.  Y.) 
95;  Magown  v.  Sinclair,  5  Daly  (N.  Y.)  63; 
Reiser  v.  Plath,  13  N.,  Y.  Suppl.  272. 

Contest  as  to  correctness  of  charges. —  The 
examination  of  a  long  account,  which  will 
warrant  a  compulsory  reference,  imports  an 
actual  contest  as  to  the  correctness  of  the 
different  charges,  or  at  least  of  several  of 
them,  a  prolonged  examination  of  witnesses 
on  the  issue,  and  a  judicial  inquiry  and  de- 
termination as  to  each  one  of  numerous 
litigated  items;  and  the  necessity  of  making 
mere  formal  proof  of  the  details  of  a  claim 
is  not  sufficient  to  warrant  such  a  reference. 
Cassidy  v.  McFarland,  139  N.  Y.  201,  34 
N.  E.  893;  Ronalds  v.  Mechanics'  Nat.  Bank. 
37  N.  Y.  Super.  Ct.  208  (holding  that  where 
a  plaintiff's  right  to  claim  interest  does  not 
depend  upon  an  examination  of  accounts  men- 
tioned in  the  answer,  but  rests  upon  a  ques- 
tion of  fact  determinable  from  evidence  ex- 
trinsic of  the  accounts,  the  case  is  not  one 
involving  an  examination  of  a  long  account, 
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so  as  to  deprive  plaintiff  of  the  right  to  a 
jury  trial  on  the  issue  of  his  right  to  in- 
terest) ;  Deeves  v.  Metropolitan  Realty  Co., 
6  Misc.  (N.  Y.)  91,  26  N.  Y.  Suppl.  2a 
[affirmed  in  141  N.  Y.  587,  36  N.  E.  739]. 

61.  Streat  v.  Rothschild,  12  Daly  (N.  Y.) 
95. 

62.  Van  Ingen  v.  Herold,  19  N.  Y.  SuppL 
456. 

63.  Weber  v.  Hearn,  7  N.  Y.  App.  Div.  306, 
40  N.  Y.  Suppl.  273;  National  Shoe,  etc., 
Bank  f.  Baker.  90  Hun  (N.  Y.)  277,  35  N.  Y. 
Suppl.  933  [affirmed  in  148  N.  Y.  581,  42 
N.  E.  1077]  ;  Place  v.  Chesebrough,  4  Hun 
(N.  Y.)  577  [affirmed  in  63  N.  Y.  315]; 
Batchelor  v.  Albany  City  Ins.  Co.,  1  Sweeny 
(N.  Y.)  346,  6  Abb.  Pr.  N.  S.  240,  37  How, 
Pr.  399;  Whitaker  v.  Desfosse,  7  Bosw. 
(N.  Y.)  678;  Goodyear  r.  Brooks,  2  Abb.  Pr. 
N.  S.  (N.  Y.)  296;  Jordan  v.  Warner,  107 
Wis.  539,  83  N.  W.  946;  Littlejohn  v.  State 
University,  71  Wis.  437,  37  N.  W.  346.  See 
also  Ittner  v.  St.  Louis  Exposition,  etc., 
Assoc.,  97  Mo.  561,  11  S.  W.  58;  Dane  County 
Sup'rs  ?;.  Dunning,  20  Wis.  210;  Hurlbutt  v, 
Barnett,  [1893]  1  Q.  B.  77,  62  L.  J.  Q.  B. 
1,  67  L.  T.  Rep.  N.  S.  818,  4  Reports  103,  41 
Wkly.  Rep.  33 ;  Knight  v.  Coales,  19  Q.  B.  D, 
296,  56  L.  J.  Q.  B.  486,  35  Wkly.  Rep.  679; 
Ward  Pilley.  5  Q.  B.  D.  427,  49  L.  J.  Q.  B, 
705,  43  L.  T.  Rep.  N.  S.  301,  28  Wkly.  Rep, 
937;  Birmingham,  etc.,  Gas  Co.  v.  Ratcliff, 
L.  R.  6  Exch.  224,  40  L.  J.  Exch.  136,  19 
Wkly.  Rep.  776;  Browne  v.  Emerson,  17  C.  B, 
361,  2  Jur.  N.  S.  190,  25  L.  J.  C.  P.  104,  4 
Wkly.  Rep.  295,  84  E.  C.  L.  361;  Martin  v\ 
Fyfe,  49  L.  T.  Rep.  N.  S.  107,  21  Wkly.  Rep. 
840;  Reece  v.  Chaffers,  7  L.  T.  Rep.  N.  S. 
781,  11  Wkly.  Rep.  307.  But  see  Wheeler  v. 
Falconer,  7  Rob.  (N.  Y.)  45;  Evans  v.  Kalb- 
fieisch,  16  Abb.  Pr.  N.  S.  (N.  Y.)  13;  Town- 
send  V.  Hendricks,  40  How.  Pr.  (N.  Y.)  143; 
Clow  r.  Harper,  3  Ex.  D.  198,  47  L.  J.  Exch. 
393,  38  L.  T.  Rep.  N.  S.  269,  26  Wkly.  Rep. 
364. 

Where  the  principal  issues  presented  are 
questions  of  law  not  involving  nor  involved 
in  an  accounting,  the  court  should  not  submit 
the  whole  case  to  a  referee  to  hear  and  de- 
termine, but  should  refer  the  taking  of  any 
necessary  account  after  such  determination 
has  been  made  by  the  court.  However,  where 
the  primary  purpose  of  the  action  is  an  ac- 
counting and  the  account  must  obviously  be 
a  long  one,  statutes  usually  confer  the  au- 
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account,  need  not  necessarily  be  an  action  based  on  an  account  or  an  action  for 
an  accounting. But  in  order  to  authorize  a  reference  the  account  must  be 
directly  and  not  merely  collaterally  involved;  in  other  words  the  account  must 
be  the  primary  object  of  the  action. 

(ii)  Previous  Determination  of  Facts  or  Issues.  The  general  rule, 
especially  in  suits  in  equity,  is  that  where  there  is  an  issue  the  determination  of 
which  may  render  an  accounting  unnecessary,  the  reference  should  not  be  ordered 
until  such  issue  is  decided  and  an  accounting  found  necessary;     but  there  is 


thority  to  refer  the  wliole  case  and  in  the 
court's  discretion  to  submit  to  the  referee  all 
incidental  questions  of  law  arising  therein. 
Winneba<]ro  County  v.  Dodge  County,  125  Wis. 
42,  103  N.  W.  255. 

Immaterial  issue. — An  order  of  reference 
on  the  trial  of  an  action,  one  of  the  issues 
of  which  involves  the  examination  of  a  long 
account,  is  not  rendered  erroneous  on  the 
suggestion  that  such  issue  is  not  a  material 
issue.  Lawless  v.  0'Ma.honey,  9  Abb.  Pr. 
N.  S.  (N.  Y.)  44. 

In  New  Jersey,  where  a  reference  is  au- 
thorized by  statute,  where  "  matters  of  ac- 
count are  in  controversy,"  the  test  is  the 
character  of  the  claim,  in  so  far  as  the  right 
to  a  reference  is  concerned,  without  regard 
to  what  may  be  the  issue  on  the  record. 
Tunison  v.  Snover,  56  N.  J.  L.  41,  28  Atl. 
310;  Gopsill  v.  Hervey,  34  N.  J.  L.  435. 

64.  National  Shoe,  etc..  Bank  v.  Baker,  90 
Hun  (N.  Y.)  277,  35  N.  Y.  Suppl.  933  [af- 
■firmed  in  148  K  Y.  581,  42  N.  E.  1077]; 
New  York  v.  Genet,  67  Barb.  (N.  Y.)  275; 
Brillion  Lumber  Co.  v.  Barnard,  131  Wis. 
284,  111  N.  W.  483. 

Action  to  set  aside  fraudulent  acts. — An 
action  under  a  statute  providing  that  any 
creditor  of  a  deceased  insolvent  debtor  having 
a  claim  in  excess  of  the  specified  amount  may 
sue  to  set  aside  all  acts  done  in  fraud  of 
creditors  by  such  deceased  debtor  may  be  re- 
ferred where  a  long  account  is  involved. 
National  Shoe,  etc..  Bank  v.  Baker,  90  Hun 
(N.  Y.)  277,  35  N.  Y.  Suppl.  933  [affi^rmed 
in  148  N.  Y.  581,  42  N.  E.  1077].  But  see 
Read  y.  Lozin,  31  Hun  (N.  Y.)  286. 

Action  to  foreclose  mechanic's  lien. — A  ref- 
erence may  be  ordered  in  an  action  to  fore- 
close a  mechanic's  lien  where  a  long  account 
is  involved.  Weber  v.  Hearn,  7  N.  Y.  App. 
Div.  306,  40  N.  Y.  Suppl.  273;  Tooker  r. 
Rinaldo,  11  Hun  (N.  Y. )  154,  2  Abb.  N.  Cas. 
334  note.  See  also  Mechanics'  Liens,  27 
Cyc.  420. 

An  action  to  recover  upon  an  account 
stated,  since  no  account  is  involved,  is  not 
referable  (Cuming  v.  Whiting,  12  N.  Y  Civ 
Proc.  443,  9  N.  Y.  St.  830),  although  it  has 
been  held  that  the  appointment  of  an  auditor 
m  such  a  case  is  not  prejudicial  error  where 
the  rifrhts  of  the  parties  are  not  affected 
thereby  (Loomis  v.  Stuart,  (Tex.  Civ.  Ann. 
1803)  24  S.  W.  1078). 

65.  Doyle  v.  Metropolitan  El.  R.  Co.,  136 
N.  Y.  505,  32  N.  E.  1008  [affirming  1  Misc. 
376,  20  N.  Y.  Suppl.  865.  29  Abb.  N.  Cas. 
272] ;  Camp  v.  Ingersoll,  86  N.  Y.  433 ;  Smith 
V.  London  Assur.  Corp.,  114  N.  Y.  App.  Div. 
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868,  100  N,  Y.  Suppl.  194;  Bentz  v.  Carleton, 
etc.,  Co.,  114  N.  Y.  App.  Div.  865,  100  N.  Y. 
Suppl.  206 ;  Importers',  etc.,  Nat.  Bank  v. 
Werner,  54  N.  Y.  App.  Div.  435,  66  N.  Y. 
Suppl.  996;  C.  &  C.  Electric  Co.  v  Walker  Co., 
35  N.  Y.  App.  Div.  426,  54  N.  Y.  Suppl.  810; 
Coit  V.  Goodhart,  5  N.  Y.  App.  Div.  115,  39 
N.  Y.  Suppl.  47;  Mitchell  v.  Oliver,  56  Hun 
(N.  Y.)  208,  9  N.  Y.  Suppl.  367;  Keller  v. 
Payne,  51  Hun  (N.  Y.)  316,  4  N.  Y.  Suppl. 
227;  Ronalds  v.  Mechanics'  Nat.  Bank,  37 
N.  Y.  Super.  Ct.  208;  Turner  v.  Taylor,  2 
Daly  (N.  Y.)  278;  Lustgarten  v.  Harlam,  56 
Misc.  (N.  Y.)  606,  107  N.  Y.  Suppl.  612; 
Aronin  v.  Philadelphia  Casualty  Co.,  54  Misc. 
(N.  Y.)  630,  104  N.  Y.  Supp'l.  810;  George 
F.  Lee  Coal  Co.  v.  Meeker,  43  Misc.  (N.  Y.) 
162,  88  N.  Y.  Suppl.  190;  Morrison  v.  Crane, 
21  N.  Y.  Suppl.  46;  Reiser  v.  Plath,  13  N.  Y. 
Suppl.  272;  Continental  Ins.  Co.  v.  Phoenix 
Ins.  Co.,  8  N.  Y.  Suppl.  524;  Streat  v.  Roths- 
child, 12  Abb.  N.  Cas.  (N.  Y.)  383;  Kain  v. 
Delano,  11  Abb.  Pr.  N.  S.  (N.  Y.)  29;  Bush- 
nell  V.  Eastman,  2  Abb.  Pr.  N.  S.  (N.  Y.) 
411;  Cameron  v.  Freeman,  10  Abb.  Pr. 
(N.  Y.)  333,  18  How.  Pr.  310;  Macgowan  v. 
Sinclair,  9  Alb.  L.  J.  (N.  Y.)  161;  Dreves- 
kracht  v.  Balfour  First  State  Bank,  16  N.  D. 
555,  113  N.  W.  1032;  Brillion  Lumber  Co.  v. 
Barnard,  131  Wis.  284,  111  N.  W.  483;  An- 
drus  V.  Home  Ins.  Co.,  73  Wis.  642,  41  N.  W. 
956,  3  L.  R.  A.  271. 

Inconsistent  relief. — A  plaintiff  will  not 
be  allowed  a  reference  to  ascertain  the 
amount  due  to  him  for  certain  services,  if 
inconsistent  with  the  main  relief  sought  by 
the  complaint.  Van  Gelder  v.  Van  Gelder,  77 
N.  Y.  446. 

66.  Aronin  v.  Philadelphia  Casualty  Co., 
54  Misc.  (N.  Y.)  630,  104  N.  Y.  Suppl.  810. 

67.  Malone  v.  Sts.  Peter  and  Paul's 
Church,  172  N.  Y.  269,  64  N.  E.  961:  Hilton 
V.  Hughes,  5  N.  Y.  App.  Div.  226,  39  N.  Y. 
Suppl.  204;  Stokes  r.  Stokes,  87  Hun  (N.  Y.) 
152,  33  N.  Y.  Suppl.  1024;  Claflin  v.  Drake, 
38  Hun  (N.  Y.)  144;  Samble  v.  Mechanics' 
F.  Ins.  Co..  1  Hall  (N.  Y.)  560;  Mitchell  r. 
Stewart,  3  Abb.  Pr.  N.  S.  (N.  Y.)  250;  Keep 
V.  Keep,  58  How.  Pr.  (N.  Y.)  139:  Graham 
v.  Golding,  7  How.  Pr.  (N.  Y.)  260;  Duck- 
worth V.  Duckworth.  144  N.  C.  620.  57  S.  E. 
396;  Humble  r.  ]\robane.  89  N.  C.  410;  Sloan 
T.  McMahon.  85  N.  C.  206;  Price  r.  Eocles, 
73  N.  C.  162:  Reatror  r.  Cluippelear.  104  Va. 
14,  51  S.  E.  170;  Bresee  r.  Bradfiold.  99  Va. 
331,  38  S.  E.  196:  Millhiser  r.  ]\IcKinlcv,  OS 
Va.  207,  35  S.  E.  446.  See  also  Atlantic,  etc.. 
R.  Co.  r.  IMorrison,  82  N.  C.  141 :  Lascolles  r. 
Butt,  2  Ch.  D.  588,  35  L.  T.  Rep.  N.  S.  122. 
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considerable  authority  for  the  mle  that  where  the  action  is  one  at  law  and  must 
be  tried  by  a  jury  if  not  referred,  it  is  not  ground  for  refusing  a  reference  that 
issues  outside  the  account  are  raised,  the  determination  of  which  might  preclude 
the  necessity  for  an  accounting. 

(ill)  Effect  of  Joinder  of  Causes  of  Action.  Where  several  causes 
of  action  are  joined  in  the  complaint  and  only  a  part  of  them  are  referable,  plaintiff 
is  not  entitled  to  an  order  of  compulsory  reference.  But  a  reference  may  be 
ordered  where  several  alleged  causes  of  action  are  set  forth  but  in  reality  there  is 
but  one  cause  of  action  which  is  referable. '^^ 

(iv)  Counter-Claim  or  Defenses.  The  fact  that  plaintiff  is  entitled  to 
a  reference  as  to  the  issues  raised  by  the  complaint  and  the  defenses  to  it  does  not 
entitle  him  to  a  reference  as  to  a  counter-claim.'^^  In  at  least  one  jurisdiction, 
the  rule  is  that  where  the  cause  of  action  in  the  complaint  is  not  referable,  a  refer- 
ence of  the  entire  action  cannot  be  ordered  on  defendant's  appHcation  because  a 
counter-claim  interposed  is  referable,  where  plaintiff's  cause  of  action  is  not 
admitted;  although,  in  such  a  case,  the  action  is  referable  if  plaintiff's  cause 
of  action  is  admitted.  However,  where  a  defense  necessarily  involving  a  long 
accounting  is  interposed,  a  reference  may  be  ordered,  although  the  cause  of  action 
set  up  in  the  complaint  appears  on  its  face  to  be  non-referable. Where  the 
counter-claim  is  referable  but  the  cause  of  action  stated  in  the  complaint  is  not, 
a  general  objection  to  a  reference  is  properly  overruled. "^^    On  the  other  hand 


But  see  Vail  v.  Ja<;ob,  10  Mo.  App.  582 
(holding  that  where  a  case  is  properly  ref- 
erable under  the  statute,  the  fact  that  de- 
fendant's liability  as  to  many  of  the  items 
of  the  account  depends  upon  the  question  of 
notice  does  not  render  erroneous  a  reference 
of  the  cause  before  the  question  of  notice  is 
determined)  ;  Cumberland  First  Nat.  Bank  v. 
Parsons,  42  W.  Va.  137,  24  S.  E.  554  (hold- 
ing that  the  court  is  not  compelled,  in  an 
action  to  set  aside  a  conveyance  as  in  fraud 
of  creditors,  always  to  decide  the  question  of 
fraud  in  advance,  but  may,  if  necessary,  jefer 
the  case  for  the  determination  of  certain 
facts  before  decreeing  the  conveyance  void). 
Compare  Day  v.  Jameson,  49  N,  Y.  Super.  Ct. 
373;  Smith  v.  Dodd,  3  E.  D.  Smith  (N.  Y.) 
348;  Devlin  v.  New  York,  54  How.  Pr. 
(N.  Y.)  50;  Briggs  v.  Hiles,  79  Wis.  571,  48 
N.  W-  800. 

Where  a  case  involves  both  an  account  and 
the  trial  of  an  issue  by  a  jury,  it  is  not  er- 
ror to  postpone  the  reference  until  the  issue 
is  passed  upon.    Cox  v.  Cox,  84  N.  C.  138. 

An  issue  in  abatement  cannot  be  sent  to 
a  referee  for  trial  merely  because  the  issue 
in  bar  involves  a  looig  account.  Brown 
County  V.  Van  Stralen,  46  Wis.  675. 

68.  'Steck  V.  Colorado  Puel,  etc.,  Co.,  142 
N.  Y.  236,  37  N.  E.  1,  25  L.  K.  A.  67;  Bois- 
not  V.  Crosman,  95  N.  Y.  App.  Div.  4S9,  8S 
N.  Y.  Suppl.  867;  Batchelor  v.  Albany  City 
Ins.  Co.,  1  Sweeny  (N.  Y.)  346,  6  Abb.  Pr. 
N.  S.  240,  37  How.  Pr.  399;  Price  v.  Parker, 
44  Misc.  (N.  Y.)  582,  90  N.  Y.  Suppl.  98; 
Hall  V.  U.  S.  Reflector  Co.,  14  N.  Y.  Vvady. 
Dig.  48  [affirmed  in  95  N.  Y.  641]. 

Affirmative  defenses  raising  only  questions 
of  fact  need  not  be  determined  by  the  court 
before  ordering  a  reference.  Brown  v.  Finch, 
18  N.  Y.  Suppl.  551  [affirmed  in  133  N.  Y. 
671,  31  N.  E.  625].  See  also  Van  Zant  v. 
Cobb,  10  How.  Pr.  (N.  Y.)  348. 
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69.  Ross  V.  Combes,  37  N.  Y.  Super.  Ct. 
2S9;  Peabodv  v.  Cortado,  21  N.  Y.  Suppl. 
080;  Evans  v.  Kalblieisch,  16  Abb.  Pr.  N.  S. 

(N.  Y.)  13.  And  see  Hill  v.  Reynolds,  189 
N.  Y.  558,  82  N.  E.  1127  [reversing  119 
N.  Y.  App.  Div.  689,  104  N.  Y.  Suppl.  303]. 
Compare    McKinney    v,    London,    18  MibC. 

(N.  Y.)  564,  42  N.  Y.  Suppl.  469. 

70.  Place  v.  Chesebrougli,  63  N.  Y.  315; 
Connor  v.  Jackson,  53  N.  Y.  App.  Div.  322, 
65  N.  Y.  Suppl.  693. 

71.  Hoffman  House  Hoffman  House  Cafg, 
36  N.  Yo  App.  Div.  176,  55  N.  Y.  Suppl.  763; 
McAleer  v.  Sinnott,  30  N.  Y.  App.  Div.  318, 
51  N.  Y.  Suppl.  956. 

72.  Steck  V.  Colorado  Fuel,  etc.,  Co.,  142 
N.  Y.  236,  37  N.  E.  1,  25  L.  R.  A.  67;  Ken- 
nedy V.  Horikoshi,  82  N.  Y.  App.  Div.  415, 
81  'N.  Y.  Suppl.  827;  Irving  v.  Irving,  90 
Hun  (N.  Y.)  422,  35  N.  Y.  Suppl.  744 
[affirmed  in  149  N.  Y.  573,  43  N.  E.  987]. 
See  also  Townsend  v.  Hendricks,  40  How.  Pr. 
(N.  Y.)  143.  But  see  Blackstone  Nat.  Bank 
V.  Bogart,  41  N.  Y.  Super.  Ct.  292;  Maryott 
v.  Thaver,  39  N.  Y.  Super,  Ct.  417;  Townsend 
V.  Hendricks,  2  Sweeny  (N.  Y.)  503; 
Searle  v.  Davis,  14  N.  Y.  Suppl.  312.  Com- 
pare Guaranty  Trust  Co.  v.  Robinson,  31  Misc. 
(N.  Y.)  277,  64  N.  Y.  Suppl.  366. 

73.  Kindberg  v.  Chapman,  115  N.  Y.  App. 
Div.  154,  100  N.  Y.  Suppl.  686;  Ames  v. 
French,  83  N.  Y.  App.  Div.  452,  82  N.  Y. 
Suppl.  452;  Irving  v.  Irving,  90  Hun  (N.  Y.) 
422,  35  N.  Y.  Suppl.  744  [distinguishing 
Steck  V.  Colorado  Fuel,  etc.,  Co.,  142  N.  Y. 
236,  37  N.  E.  1,  25  L.  R.  A.  67].  See  also 
Haig  V.  Boyle,  20  Misc.  (N.  Y.)  155,  45  N.  Y. 
Suppl.  SIQ. 

74.  Irvinsf  v.  Irving,  90  Hun  (N.  Y.)  422, 
35  N.  Y.  Suppl.  744  [affirmed  in  149  N.  Y. 
573,  43  N.  E.  987].  See  also  Ames  v.  French. 
83  N.  Y.  App.  Div.  452,  82  N.  Y.  Suppl.  452. 

75.  Brown  v.  Keith,  1  Nebr.  (Unoff.)  649, 


REFERENCES 


[34  Cyc]  787 


where  plaintiff's  case  is  referable,  it  cannot  be  made  non-referable  by  defendant's 
answer.''^  Where  only  the  counter-claim  is  referable  and  the  counter-claim  is 
stricken  out,  no  reference  should  be  ordered. ''^^ 

g.  Form  and  Nature  of  Action  —  (i)  iN  General.  The  power  to  refer 
without  the  consent  of  the  parties  in  a  proper  case  applies  equally  to  suits  upon 
express  and  implied  contracts. However,  in  most  jurisdictions,  an  action 
ex  delicto  cannot  be  compulsorily  referred,''®  although  the  mere  fact  that  fraud  is 
incidentally  involved  in  the  examination  of  a  long  account  does  not  preclude  a 
reference. On  the  other  hand  where  the  substantial  issue  involved  is  fraud  a 
compulsory  reference  will  not  be  ordered. 


96  N.  W.  59.  See  also  Hotaling  v.  Tecumseh 
Nat.  Bank,  55  Nebr.  5,  75  N.  W.  242. 

76.  State  r.  Colorado  Fuel,  etc.,  Co.,  142 
N.  Y.  236,  37  N.  E.  1,  25  L.  E.  A.  67; 
Ames  V.  French,  83  N.  Y.  App.  Div.  452,  82 
N.  Y.  Suppl.  452;  Brooklyn,  .et€.,  E.  Co.  v. 
Eeid,  21  Hun  (N.  Y.)  273;  Eobinson  v.  New 
York,  etc.,  E.  Co.,  55  N.  Y.  Super.  Ct.  152, 

12  N.  Y.  St.  66  [affirmed  in  109  N.  Y.  658, 
17  N.  E.  867];  Patterson  v.  Stettauer,  39 
N.  Y.  Super.  Ct.  413. 

The  character  of  an  action  is  determined 
by  the  complaint;  and,  if  the  complaint  is 
upon  contract,  the  action  is  referable,  al- 
though the  answer  sets  up  fraud  in  the 
transaction,  and  claims  damages  by  way  of 
recoupment  or  counter-claim.  Welsh  v.  Dar- 
ragh,  52  N.  Y.  590. 

77.  Latimer  v.  Sullivan,  30  S.  C.  Ill,  8 
S.  E.  639. 

78.  People  v.  Wood,  121  N.  Y.  522,  24 
N.  E.  952. 

79.  Martin  v.  Hall,  26  Mo.  386;  Willard 
V.  Doran,  etc.,  Co.,  48  Hun  (N.  Y.)  402,  1 
N.  Y.  Suppl.  345,  588;  Wickham  v.  Frazee, 

13  Hun  (N.  Y.)  431;  Hoffman  v.  Sparling, 
12  Hun  (N.  Y.)  83;  Warner  v.  Western 
Transp.  Co.,  3  Eob.  (N.  Y.)  705;  Thompson 
V.  Finn,  9  Dalv  (N.  Y.)  379;  Eeilly  v.  Byrne, 

1  N.  Y.  Civ.  Proc.  201;  Wood  v.  Hope,  2 
Abb.  N.  Cas.  (N.  Y.)  186;  Eoss  v.  New  York, 

2  Abb.  Pr.  N.  S.  (N.  Y.)  266,  32  How.  Pr. 
164;  Townsend  v.  Hendricks,  40  How.  Pr. 
(N.  Y.)  143;  McMaster  v.  Booth,  4  How. 
Pr.  (N  Y.)  427,  3  Code  Eep.  Ill;  Levy  v. 
Brooklvn  F.  Ins.  Co.,  25  Wend.  (N.  Y.) 
687;  Dederick  v.  Eichley,  19  Wend.  (N.  Y.) 
108;  Silmser  v.  Eedfield,  19  Wend.  (N.  Y.) 
21;  Van  Oss  v.  Svnon,  85  Wis.  661,  56  N.  W. 
190;  Stacv  v.  Milwaukee,  etc.,  E.  Co.,  72  Wis. 
331,  39  N."  W.  532.    But  see  Sheldon  v.  Wood, 

3  Sandf.  (N.  Y.)  739,  Code  Eep.  N.  S.  118. 
Compare  Boom  v.  Utica,  2  Barb.  (N.  Y.) 
104.  Contra,  Salem  Traction  Co.  v.  Anson, 
41  Oreg.  562,  67  Pac.  1015,  69  Pac.  675,  hold- 
ing that  where  a  long  account  is  involved,  it 
is  immaterial  whether  the  action  is  ex  con- 
tractu or  ex  delicto. 

Action  to  recover  penalty. — An  action  of 
debt  against  a  constable  for  neglecting  to  re- 
turn an  execution  is  an  action  for  a  penalty, 
and  cannot  be  referred,  except  by  the  con- 
sent of  the  parties.  Beardslev  v.  Dvgert,  3 
Den.  (N.  Y.)  380.  A  compulsory  reference 
cannot  be  ordered  in  an  action  to  enforce 
a  penal  obligation,  for  example,  the  indi- 
vidual liability  of  a  trustee  in  a  manufactur- 


ing company,  for  failure  of  the  company  to 
file  its  annual  report,  although  a  long  ac- 
count is  involved.  Hvatt  v.  Eoach,  1  Abb.  N. 
Cas.  (N.  Y.)  125,  52''How.  Pr.  115. 

Actions  held  ex  contractu  rather  than  ex 
delicto  see  People  v.  Wood,  121  N.  Y.  522, 
24  N.  E.  952;  Vibnar  v.  Schall,  61  N.  Y. 
564;  National  Shoe,  etc..  Bank  v.  Baker,  90 
Hun  (N.  Y.)  277,  35  N.  Y.  Suppl.  933  [af- 
-firmed  in  148  N.  Y.  581,  42  N.  E.  1077]; 
Harden  v.  Corbett,  6  Hun  (N.  Y.)  522;  Van 
Oss  V.  Synon,  85  Wis.  661,  56  N.  W.  190; 
Littlejohn  v.  State  LTniversity,  71  Wis.  437, 
37  N.  W.  346.  Where  a  complaint  for  con- 
version does  not  allege  it  to"  have  been  wrong- 
ful or  unlawful,  the  action  is  on  contract, 
and  therefore  referable.  Casgrain  v.  Hamil- 
ton, 92  Wis.  179,  66  N.  W.  118.  Where  a 
complaint  states  that  plaintiff  waives  the 
tort,  and  sues  on  the  implied  contract  arising 
from  the  facts  alleged,  the  action  will  be 
deemed  to  have  been  brought  on  a  contract, 
and  may  be  referred.  Sage  v.  Shepard,  etc., 
Lumber  Co.,  76  Hun  (N.  Y.)  134,  27  N.  Y. 
Suppl.  559  laffwmed  in  143  N.  Y.  623,  37 
N.  E.  827]. 

80.  Eobinson  v.  New  York,  etc.,  E.  Co., 
55  N.  Y.  Super.  Ct.  152,  12  N.  Y.  St.  66 
[affirmed  in  109  N.  Y.  658,  17  N.  E.  867]; 
Verplanck  v.  Kendall,  45  N.  Y.  Super.  Ct. 
525;  Kingslev  v.  Brooklvn,  1  Abb.  N.  Cas. 
(N.  Y.)  108;*^  Devlin  v.  New  York,  54  How. 
Pr.  (N.  Y.)  50.  See  also  Crosbv  v.  Day.  81 
N.  Y.  242  [affirming  16  Hun  291]  ;  Imhof  v. 
Sutton,  L.  E.  2  C.  P.  406,  36  L.  J.  C.  P.  130, 
15  L.  T.  Eep.  N.  S.  578;  Insull  r.  Moojen.  3 
C.  B.  N.  S.  359,  27  L.  J.  C.  P.  75,  6  Wklv. 
Eep.  126,  91  E.  C.  L.  359;  Trickett  v.  Green, 
H.  &  E.  63,  11  Jur.  N.  S.  1037,  35  L.  J.  C.  P. 
69,  13  L.  T.  Eep.  N.  S.  405,  14  Wkly.  Eep. 
141.  Compare  Leigh  v.  Brooks,  5  Ch.  D.  592, 
46  L.  J.  Ch.  344,  25  Wkly.  Eep.  401 ;  Hoch  r. 
Boor,  49  L.  J.  C.  P.  665,  43  L.  T.  Eep.  N.  S. 
425;  Eussell  V.  Harris,  65  L.  T.  Eep.  N.  S. 
752. 

Allegations  of  fraud  in  the  complaint  do 

not,  where  a  long  account  is  involved,  prevent 
a  reference.  Harrin<?ton  r.  Bruce.  84  N.  Y. 
103;  Sheldon  r.  Wood,  3  Sandf.  (N.  Y.)  739, 
Code  Eep.  N.  S.  118;  Atocha  r.  Garcia,  15 
Abb.  Pr.  (N.  Y.)  303,  24  How.  Pr.  186; 
People  r.  Peck,  57  How.  Pr.  (N.  Y.)  315 
[afjirmcd  in  77  N.  Y.  630].  Contra,  To^^^lsond 
V.  TTondrieks.  40  How.  Pr.  (N.  Y.)  143  [rc- 
vcr,s^i)in  39  How.  Pr.  475]. 

81.  ]\Torrison  v.  Horrooks,  40  Hun  (N.  Y.) 
428;  Bamberger  f.  New  York  Fire  Assoc.,  53 
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(ii)  Actions  by  Attorneys.  The  rule  that  a  reference  may  be  ordered 
where  the  examination  of  a  long  account  is  necessary  is  often  applied  by  allowing 
a  reference  in  an  action  by  an  attorney  to  recover  for  professional  services/^  but 
such  references  are  not  regarded  with  favor  and  will  not  be  ordered  where  the 
case  can  be  satisfactorily  tried  by  a  jury.^^  So  a  reference  will  not  be  ordered  if 
the  question  involved  is  as  to  the  value  of  the  services/*  nor  if  the  services  were 
rendered  in  a  single  action/^  or  under  one  general  retainer/®  nor  if  a  gross  charge 
is  made  for  the  entire  services. 

h.  Difficult  Questions  of  Law.^^    In  at  least  one  state,  by  statute,  the  court 


N.  Y.  Super.  Ct.  244,  10  N.  Y.  Suppl.  229; 
McLean  v.  East  River  Ins.  Co.,  8  Bosw. 
(N.  Y.)  700;  Booss  v.  Mihan,  4  Misc.  (N.  Y.) 
614,  24  N.  Y.  Suppl.  112;  Quinn  v.  McDonald, 
10  N.  Y.  Suppl.  855  Vafflrmed  in  129  N.  Y. 
673,  29  N.  E.  746]  ;  Tapscott  v.  Knowlton,  6 
N.  Y.  St.  539;  Bushnell  v.  Eastman,  2  Abb. 
Pr.  N.  S.  (N.  Y.)  411;  Freeman  v.  Atlantic 
Mut.  Ins.  Co.,  13  Abb.  Pr.  (N.  Y.)  124; 
Levy  V.  Brooklyn  .  F.  Ins.  Co.,  25  Wend. 
(N.  Y.)  687.  See  also  Coit  v.  Goodhart,  5 
N.  Y.  App.  Div.  115,  39  N.  Y.  Suppl.  47. 

82.  Russell  v.  McDonald,  125  N.  Y.  App. 
Div.  844,  110  N.  Y.  Suppl.  950;  Lewis  v. 
Snook,  88  N.  Y.  App.  Div.  343,  84  N.  Y. 
Suppl.  634  [affirmed  in  179  N.  Y.  519,  71 
NT.  E.  1133];  Clinch  v.  Henck,  49  N.  Y.  App. 
Div.  1S3.  62  N.  Y.  Suppl.  1058;  Richards  v. 
Stoker  i  N.  Y.  App.  Div.  305,  37  N.  Y. 
Suppl.  246;  Risley  v.  Jewett,  3  Silv.  Sup. 
(N.  Y.)  278,  6  N.  Y.  Suppl.  315;  Schermer- 
horn  V.  Wood,  4  Daly  (N.  Y.)  158;  Hale  v. 
Swinburne,  17  Abb.  N.  Cas.  (N.  Y.)  381; 
Stebbins  v.  Cowles,  66  How.  Pr.  (N.  Y.)  28; 
Perry  v.  Rollins,  56  How.  Pr.  (N.  Y.)  242 
[affirmed  in  86  N.  Y.  629].  See  also  Attor- 
ney AND  Client,  4  Cyc.  956  note  55,  1021 
note  31. 

83.  Russell  v.  McDonald,  125  N.  Y.  App. 
Div.  844,  110  N.  Y.  Suppl.  950;  Moyer  v. 
Nelliston,  110  N.  Y.  App.  Div  602,  96  N.  Y, 
Suppl.  485;  Hoff  v.  Reid,  110  N.  Y.  App.  Div. 
95,  97  N.  Y.  Suppl.  107;  Stein  v.  New  York 
News  Pub.  Co.,  47  N.  Y.  App.  Div.  550,  62 
N.  Y.  Suppl.  579;  Hedges  v.  Methodist 
Protestant  Church,  23  N.  Y.  App.  Div.  347, 
48  N.  Y.  Suppl.  154  [reversing  21  Misc.  174, 
47  N.  Y.  Suppl.  93];  lioar  v.  Wallace,  24 
N.  Y.  App.  Div.  161,  48  N.  Y.  Suppl.  748; 
Hedges  v.  Williamsburgh  Methodist  Protest- 
ant Church,  23  N.  Y.  App  Div.  347,  48  N.  Y. 
Suppl.  154;  Abbott  v.  Corbin,  22  N.  Y.  App. 
Div.  584,  48  N.  Y.  Suppl.  103;  Watson  v. 
Cooney,  56  N.  Y.  Super.  Ct.  247,  3  N.  Y. 
Suppl.  211;  Hassard  v  Warner,  32  Misc. 
(N.  Y.)  771,  66  N.  Y.  Suppl.  474. 

When  long  account  involved. —  In  an  ac- 
tion by  attorneys  for  professional  services, 
on  a  quantum  meruit,  the  fact  that  the  com- 
plaint shows  that  there  were  four  retainers, 
and  that  as  to  each,  plaintiffs  have  itemized 
the  work  done  in  their  bill  of  particulars, 
does  not  justify  a  compulsory  order  of  refer- 
ence. Estes  V.  Dean,  1  N.  Y.  App.  Div.  34, 
36  N.  Y.  Suppl.  747.  A  compulsory  reference 
cannot  be  ordered  where  the  bill  of  particu- 
lars consisted  of  but  three  items  of  charges, 
notwithstanding  one  of  them  included  several 
items  of  services  in  one  matter.    Martin  v. 
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Gould,  13  N.  Y.  Civ.  Proc.  45.  An  itemized 
bill  for  services  to  defendant  while  the  latter 
was  acting  as  executrix  of  an  estate,  which 
consists  of  separate  charges  for  consultations, 
writing  of  letters,  and  attendance  on  the 
court  during  the  executorial  accounting  is 
not  a  long  account.  Feeter  v.  Arkenburgh, 
147  N.  Y.  237,  41  N.  E.  518.  An  account 
consisting  of  ten  items,  seven  for  consulta- 
tions, one  for  drawing  a  complaint,  one  for 
demanding  property,  and  one  for  attendance, 
etc.,  was  not  a  long  account.  Merritt  v. 
Vigelius,  28  Hun  (N.  Y.)  420.  An  itemized 
bill  containing  about  ■'■wenty-five  separate 
items  is  not  a  long  account.  Angel  v.  Rae, 
27  Misc.  (N.  Y.)  829,  57  N.  Y.  Suppl.  817. 
A  counter-claim  for  attorney's  services  and 
disbursements  in  four  different  suits  does  not 
constitute  a  long  account  Spence  v.  Simiis, 
137  N.  Y.  616,  33  N.  E.  554.  Where  the 
performance  of  all  the  services,  but  not  their 
value,  was  admitted,  except  as  to  two  sepa- 
rate and  distinct  items,  as  to  which  the 
statute  of  limitations  was  pleaded,  the  trial 
of  the  issues  did  not  require  the  examination 
of  a  long  account.  Dittenhoeffer  v.  Lewis,  5 
Dalv  (N.  Y.)  72. 

84.  Cantine  v.  Russell,  168  N.  Y.  484,  61 
N.  E.  769;  Randall  v.  Sherman,  131  N.  Y. 
669,  30  N.  E.  589;  Hoff  v,  Reid,  110  N.  Y. 
App.  Div.  95,  97  N.  Y.  Suppl.  107;  Prentice 
V.  Huff,  98  N.  Y.  App.  Div.  Ill,  90  N.  Y. 
Suppl.  780;  Martin  v.  Windsor  Hotel  Co.,  10 
Hun  (N.  Y.)  304;  Davis  v.  Walsh,  48  N.  Y. 
Super.  Ct.  515;  Adams  v.  Utica,  6  N.  Y.  Civ. 
Proc.  294;  Flanders  v.  Odell,  16  Abb.  Pr. 
N.  S.  (N.  Y.)  247;  Hull  v.  Allen,  66  How. 
Pr.  (N.  Y.)  124;  Fox  v.  Fox,  24  How.  Pr. 
(N.  Y.)  409;  Haight  V.  Holcomb,  16  How. 
Pr.  (N.  Y.)  173. 

85.  Moyer  v.  Nellison,  110  N.  Y.  App. 
Div.  602,  96  N.  Y.  Suppl.  485;  Abbott  v. 
Corbin,  22  N.  Y.  App.  Div.  584,  48  N.  Y. 
Suppl.  103;  Fitch  v.  Volker,  etc.,  Mfg.  Co., 
70  Hun  (N.  Y.)  71,  23  N.  Y.  Suppl.  1103; 
Felt  V.  Tiffany,  11  Hun  (N.  Y.)  62;  Hoes  v. 
Allen,  28  Misc.  (N.  Y.)  450,  59  N.  Y.  Suppl. 
191;  Tracy  v.  Stearns,  61  How.  Pr.  (N.  Y.) 
265. 

86.  Cantine  v.  Russell,  168  N.  Y.  484,  61 
N.  E.  769;  Prentice  v.  Huff,  98  N.  Y.  App. 
Div.  Ill,  90  N.  Y.  Suppl.  780;  Van  Slyck  v. 
Ingersoll,  13  N.  Y.  Civ.  Proc.  48;  Martin  v. 
Gould,  13  N.  Y.  Civ.  Proc.  45 ;  Hull  v.  Allen, 
66  How.  Pr.  (N.  Y.)  124;  Randall  v.  Kings- 
land,  53  How.  Pr.  (N.  Y.)  512. 

87.  Martin  v.  Gould,  13  N.  Y.  Civ.  Proc.  45. 

88.  Showing  as  to  in  motion  papers  see 
infra,  III,  C,  2,  3. 
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cannot  order  a  reference;  even  where  the  examination  of  a  long  account  is  neces- 
sary, where  there  are  difficult  questions  of  law  involved. However,  the  ques- 
tions of  law  must  be  ones  of  real  difficulty,''^  but  are  not  confined  to  those  arising 
out  of  the  facts  presented  by  the  issues  in  the  case;  they  may  grow  out  of  their 
very  character,  and  the  evidence  necessary  to  their  investigation.^^ 

3.  Incidental  Questions  —  a.  In  General.^^  In  addition  to  the  power  con- 
ferred by  the  statutes  to  direct  a  trial  by  a  referee  of  all  or  a  part  of  the  issues 
or  to  decide  any  particular  question  of  fact  where  a  long  account  is  involved,  the 
statutes  in  some  jurisdictions  authorize  a  reference  of  questions  incidentally 
arising  at  any  stage  of  the  action. And  it  appears  that  such  references  may  be 
ordered  in  an  equity  suit  without  any  statutory  authority  therefor,  but  merely 
by  virtue  of  the  authority  of  the  court  as  a  court  of  equity. Such  references  are 
often  termed  interlocutory  references  as  distinguished  from  references  to  hear 
and  determine  the  issues.  A  reference  may  generally  be  ordered  for  the  informal 
tion  of  the  court, even  after  interlocutory  judgment,®^  as  where  facts  are  desired 
in  order  to  enable  the  court  to  form  the  proper  decree  in  a  suit  in  equity. But 
a  plaintiff  is  not  entitled  to  a  reference  merely  to  obtain  evidence  to  support  the 
allegations  of  his  complaint.^® 

b.  Reference  -to  Take  Aeeount.^^  A  reference  merely  to  take  an  account  for 
the  information  of  the  court  may  be  ordered  in  a  proper  case.^  Authority  is 
sometimes  conferred  by  statute  to  direct  a  reference  to  take  an  account  and  report 
to  the  court  thereon,  either  with  or  without  testimony,  after  interlocutory  or 
final  judgment,  or  where  it  is  necessary  to  do  so  for  the  information  of  the  court. ^ 

e.  Questions  of  Fact  Arising  on  Motion  or  Otherwise.^  In  some  jurisdictions, 
by  statute,  the  court  has  power  to  order  a  reference  to  determine  and  report  upon 


89.  Goodyear  y.  Brooks,  4  Rob.  (N.  Y.) 
682,  2  Abb.  Pr.  N.  S.  296;  Rochester  v.  New 
York,  9  N.  Y.  Civ.  Proc.  226,  3  How.  Pr. 
N.  S.  527;  Rathbun  v.  Rathbun,  3  How.  Pr. 
(N.  Y.)  139;  Ives  v.  Vandewater,  1  How. 
Pr.  (N.  Y.)  168;  Anonymous,  5  Cow.  (N.Y.) 
423;  Adams  v.  Bayles,  2  Johns.  (N.  Y.)  374; 
Codwise  v.  Hacker,  2  Cai.  (K  Y.)  251; 
De  Hart  v.  Covenhoven,  2  Johns.  Cas.  (N.  Y.) 
402;  Macffowan  v.  Sinclair,  9  Alb.  L.  J. 
(N.  Y.)  fei. 

90.  Anonymous,  5  Cow.   (N.  Y.)  423. 

91.  Goodyear  v.  Brooks,  4  Rob.  (N.  Y.) 
682,  2  Abb.  Pr.  N.  S.  296. 

92.  Assessment  of  damages:  After  inqui- 
sition on  default  or  interlocutory  judgment 
before  referee  see  Damages,  13  Cyc.  221. 
On  dissolution  or  modification  of  injunction 
see  Injunctions,  22  Cyc.  1006,  1038.  In 
eminent  domain  proceedings  see  Eminent 
Domain,  15  Cyc.  883. 

Disputed  claims  against  estate  of  deceased 
person  see  Executors  and  Administrators, 
18  Cyc.  518,  861. 

Where  plea  of  another  action  pending  is 
interposed,  to  ascertain  whether  both  suits 
are  for  the  same  matter  see  Abatement  and 
Revival,  1  Cyc.  45. 

93.  See  the  statutes  of  the  several  states. 

94.  Elnore  v.  Thomas,  7  Abb.  Pr.  (N,  Y.) 
70, 

95.  .¥is.soMH.— Vette  \\  Geist,  155  Mo.  27, 
55  S.  W.  871;  State  v.  Johnson,  132  Mo.  108, 
33  S.  W.  781. 

A^ck;  Yorlc. —  Ketchum  v.  Edwards,  6  N.  Y. 
App.  Div.  160,  39  N.  Y.  Suppl.  1012  [rr/- 
■fiTmed  in  153  N.  Y.  534,  47  N.  E.  918]  ; 
People  V.  St.  Louis,  etc.,  R.  Co.,  44  Hun 


552,  7  N.  Y.  St.  415;  Matter  of  Mellen,  18 
N.  Y.  Suppl.  515  [affirmed  in  138  N.  Y.  615, 
33  N.  E.  1083]. 

Pennsylvania. — ^Hodges  v.  Board  of  Re- 
vision, 3  L.  T.  N.  S.  77. 

West  Virginia. —  Core  v.  Wigner,  32  W.  Va. 
277,  9  S.  E.  36. 

United  States.—  Crowell  r.  U.  S.,  6  Ct.  CI. 
23. 

See  42  Cent.  Dig.  tit.  "  References,"  §  30. 

96.  Sutton  V.  Schonwald,  80  N.  C.  20. 

97.  Elnore  v.  Thomas,  7  Abb.  Pr.  (N.  Y.) 
70. 

98.  Millhiser  v.  McKinley,  98  Va.  207,  35 
S.  E.  446. 

99.  Reference  to  take  and  state  account  of 
assignee  for  benefit  of  creditors  see  As- 
signments For  Benefit  of  Creditors,  4  Cvc. 
249. 

In  proceedings  to  compel  guardian  to  ac- 
count see  Guardian  and  Ward,  21  Cyc.  164. 

In  proceedings  to  settle  accounts  of  exec- 
utors and  administrators  see  Executors 
AND  Administrators,  18  Cvc.  1177. 

1.  See  infra,  VII,  P. 

2.  Speakman  r.  Vest,  154  Ala.  412.  45  So. 
667;  Dovle  v.  Metropolitan  El.  R.  Co..  136 
N.  Y.  505,  32  N.  E.  1008:  Drexel  r.  Pea^e, 
129  N.  Y.  96,  29  N.  E.  241  \affirwincf  59  Hun 
626.  13  N.  Y.  Suppl.  774]:  Salisburv  i\- 
Slado,  22  N.  Y.  Ai)p.  \)\x.  346.  48  N.  Y. 
Suppl.  55  [reversed  on  other  o-vounds  in  160 
N.  Y.  278,  54  N.  E.  411;  Mundorff  r.  ^Mun- 
dorfr.  1  Hull  (N.  Y.)  41.  See  also  Crawford 
r.  ^^■a1.M•^.  4()  How.  Pr.  (N.  Y.)  210;  Bond  r. 
Wils(.n,  137  N.  C.  145.  49  S.  E.  S9. 

3.  Reference  on  question  of  allowance  of 
temporary  alimony  see  Divorce.  14  Cyc.  756. 
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a  question  of  fact  arising  at  any  stage  of  the  action  upon  a  motion  or  otherwise, 
except  upon  the  pleadings.^  Under  such  a  statute  a  compulsory  reference  is 
authorized  where  a  question  of  fact  arises  on  a  motion,^  on  application  of  a  party 
or  on  the  court's  own  motion/  and  even  after  judgment;  ^  but  such  a  reference 
is  not  to  hear  or  determine  but  merely  to  take  testimony  and  report.^  Further- 
more, such  a  reference  is  not  regarded  with  favor  and  should  be  ordered  only  in 
extraordinary  cases  where  the  court  is  unable  to  determine  the  facts  from  the 
motion  papers.^  Under  such  statutes,  however,  no  question  of  fact  arising  ^^on 
the  pleadings''  can  be  compulsorily  referred. 

d.  Reference  Merely  to  Take  Testimony.  While  in  some  jurisdictions  a  ref- 
erence merely  to  take  testimony  and  report  it  is  authorized  in  a  suit  in  equity,^^ 


4.  See  the  statutes  of  the  several  states. 

In  New  York  Code  Civ.  Proc.  §  1015,  au- 
thorizes a  reference  in  an  equity  case  to  de- 
termine and  report  on  a  question  of  fact 
arising  at  any  stage  of  the  action  upon  a 
motion  or  otherwise  except  upon  the  plead- 
ings. Doyle  \j.  Metropolitan  El.  R.  Co.,  136 
N.  Y.  505,  32  N.  E.'  1008.  The  purpose  of 
the  statute  was  to  authorize  the  court  in  its 
discretion  to  refer  all  dis-puted  matters  of 
fact  not  arising  on  the  pleadings,  such  for 
instance,  as  whether  an  injunction  has  been 
violated  or  the  party  is  in  contempt  for  any 
cause  alleged  and  the  numerous  questions 
which  arise  on  motion  and  in  relation  to  the 
execution  of  the  orders,  decrees,  and  process 
of  the  court  and  also  upon  petitions  presented 
during  the  progress  of  the  case.  Flagg  v. 
Hunger,  3  Barb.  (N.  Y.)  9. 

On  motion  to  dissolve  attachment  see  At- 
tachment, 4  Cyc.  794. 

5.  Aldinger  y.  Pugh,  57  Hun  (X.  Y.)  181, 
10  N.  Y.  Suppl.  684,  19  N.  Y.  Civ.  Proc.  91 
Vaffirmed  in  132  N.  Y.  403,  30  N.  E.  745]  ; 
People  f.  St.  Louis,  etc.,  R.  Co.,  44  Hun 
(N.  Y.)  552,  7  N.  Y.  St.  415;  Swift  y. 
Wylie,  5  Rob.  (K  Y.)  680;  Sullivan  V).  Mc- 
Cann,  124  N.  Y.  App.  Div.  126,  108  N.  Y. 
Suppl.  909;  Neal  y.  Gilleran,  123  N.  Y.  App. 
Div.  639,  108  N.  Y.  Suppl.  118;  People  v. 
Erster  Zloczower  Kranken  Unterstutzung 
Verein,  37  Misc.  (N.  Y.)  420,  75  N.  Y.  Suppl. 
784;  Nichtauser  v.  Lehmann,  15  Misc.  (N.  Y.) 
447,  37  N.  Y.  Suppl.  208;  Continental  Store 
Service  Co.  i\  Clark,  7  N.  Y.  Civ.  Proc.  183, 
1  How.  Pr.  N.  S.  497;  Kelly  v.  Charlier,  18 
Abb.  K  Cas.  (Ni-  Y.)  416;  Riley  y.  Brown, 
14  Abb.  Pr.  X.  S.  (N.  Y.)  290  note,  44  How. 
Pr.  429;  Meyer  v.  Lent,  7  Abb.  Pr.  (N.  Y.) 
225;  Stelle  v.  Palmer,  7  Abb.  Pr.  (N.  Y.) 
181;  Barron  v.  Sanford,  6  Abb.  Pr.  (N.  Y.) 
320  note,  14  How.  Pr.  443;  Jackson  v.  Clark 
First  State  Bank,  21  S.  D.  484,  113  N.  W. 
876,  in  the  absence  of  statutory  inhibition. 
See  also  Saltus  v,  Pruyn,  18  How.  Pr.  (N.  Y.) 
512;  German  Nat.  Ins,  Co.  v.  Virginia  State 
Ins.  Co..  108  Va.  393.  61  S.  E.  870;  Auerbach 
V.  Marks,  94  Wis.  668,  69  N.  W.  1001.  <Jom- 
pare  In  re  Wool,  36  Mich.  299. 

Where  an  objection  has  been  raised  that 
a  pending  action  is  fictitious,  the  court  may 
order  a  reference  to  determine  the  question. 
Judson  V.  Flushing  Jockey  Club,  14  Misc. 
(N.  Y.)  350,  36  N.  Y.  Suppl.  126. 

6.  Burnett  v.  Snyder,  41  N.  Y.  Super.  Ct. 
342. 


In  a  summary  proceeding  to  enforce  pay- 
ment under  a  judicial  sale  of  land,  which  is 
resisted  on  the  ground  that  the  title  is  not 
marketable,  the  court  need  not,  in  the  ab- 
sence of  a  request  made  to  it  for  that 
purpose,  appoint  a  referee  to  take  testi- 
mon3^  Wanser  v.  De  Nyse,  188  N.  Y. 
378,  80  N.  E.  1088,  117  Am.  St.  Rep.  871 
[reversing  on  other  grounds  116  N.  Y.  App. 
Div.  796,  102  N.  Y.  Suppl.  36]. 

7.  Meyer  v.  Lent,  16  Barb.  (N.  Y.)  538. 

8.  Rovnianek  v.  Kossalko,  61  N.  Y.  App, 
Div.  486,  70  Y.  Suppl.  36;  Matter  of  Lord, 
81  Hun  (N.  Y.)  590,  30  N.  Y.  Suppl.  1117. 
But  see  Doyle  v.  Metropolitan  El.  R.  Co.,  136 
N.  Y.  505,  32  N.  E.  1008. 

9.  Weinberger  v.  Metropolitan  Traction 
Co.,  63  N.  Y.  App.  Div.  240,  71  N.  Y.  Suppl. 
289;  Wamsley  v.  Horton,  68  Hun  (N.  Y.) 
549,  23  N.  yI  Suppl.  85;  Martin  v.  Hodges, 
45  Hun  (N.  Y.)  38;  Johnson  v.  Wellington 
Copper  Min.  Co.,  58  Misc.  (N.  Y.)  353,  110 
N.  Y.  Suppl.  1098;  Huelet  v.  Reyns,  1  Abb. 
Pr.  N.  S.  (N.  Y.)  27.  See  '  also  Weiss  v. 
Schleimer,  86  N.  Y.  App.  Div.  611,  83  N.  Y. 
Suppl.  234. 

Application  of  rule. —  Where  affidavits,  in 
answer  to  a  motion  to  punish  for  contempt, 
did  not  contradict  any  material  fact  upon 
which  the  application  was  made,  an  order  of 
reference  to  determine  the  facts  was  errone- 
ous. Matter  of  Hanlein,  65  N.  Y.  App.  Div. 
159,  72  N.  Y.  Suppl.  433.  A  provision  in  an 
order  overruling  a  motion  to  vacate  an  at- 
tachment on  the  papers,  with  leave  to  renew, 
referring  all  the  papers  and  affidavits  to  a 
referee,  and  giving  each  party  the  right  to 
examine  the  affiants  and  to  introduce  other 
testimony,  the  same  to  be  reported  back  by 
the  referee,  with  his  opinion  thereon,  is  erro- 
neous, there  being  no  motion  pending,  and  no 
question  of  fact  referred.  Woodward  v.  Mus- 
grave,  14  N.  Y.  App.  Div.  291,  43  N.  Y. 
Suppl.  830. 

10.  Dovle  V.  Metropolitan  El.  R.  Co.,  136 
N.  Y.  505,  32  N.  E.  1008;  Roome  v.  Smith, 
123  N.  Y.  App.  Div.  416,  107  N.  Y.  Suppl. 
1088;  Standard  Fashion  Co.  v.  Siegel-Cooper 
Co.,  44  N.  Y.  App.  Div.  121,  60  N.  Y.  Suppl. 
739;  Magennis  v.  Scheid,  92  Hun  (N.  Y.) 
521,  36  N.  Y.  Suppl.  1030;  Flagg  v.  Munger, 
3  Barb.  (N.  Y.)  9. 

11.  People  V.  Marr,  88  K  Y.  App.  Div. 
422,  84  N.  Y.  Suppl.  965 ;  Central  Nat.  Bank 
V.  Duncan,  77  S.  C.  1.  57  S.  E.  531 ;  McSween 
V.  McCo^vn,  21  S.  C.  371. 
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or  by  statutory  provisions/^  yet  in  at  least  one  state  a  reference  cannot  be  ordered 
merely  to  take  testimony  to  be  ussd  on  the  trial/^  although  no  objection  can  be 
urged  where  the  parties  have  consented  thereto." 

4.  In  Special  Proceedings.^''  Under  particular  statutory  provisions,  a  ref- 
erence may  be  ordered  in  special  proceedings,  such  as  contempt  proceedings/* 
mandamus  proceedings/^  habeas  corpus  proceedings/^  apphcation  of  creditors  for 
removal  of  an  assignee/^  or  special  proceedings  relating  to  attorneys.^^ 

5.  Reference  of  Part  of  Issues.  The  reference  may  be  of  all  or  only  of  a  part 
of  the  issues/^  and  before  or  after  the  trial  of  other  issues.^^  But  it  is  improper 
to  sever  the  facts  of  a  demand  made  in  the  complaint,  and  enter  final  judgment 
for  one  portion,  and  make  a  reference  to  ascertain  the  amount  of  the  other  for  a 
final  judgment  as  to  that  portion.^^ 

III.  Application  For  Order. 

A.  In  General  —  1.  Jurisdiction  of  Court.^*  Generally  any  trial  court  in 
which  an  action  is  pending  has  jurisdiction  to  order  a  reference  in  a  proper  case.^^ 


12.  See  the  statutes  of  the  several  states. 
See  also  Matter  of  Ferrigan,  42  N.  Y.  App. 
Div.  1,  58  N.  Y.  Suppl.  920  ^affirmed  in  160 
N.  Y.  689,  55  N.  E.  1095]  ;  People  v.  Feitner, 
53  Misc.  (N.  Y.)  334,  104  N.  Y.  Suppl.  794 
[affir?ned  in  120  N.  Y.  App.  Div.  880,  881, 
105  N.  Y.  Suppl.  1137]. 

In  Idaho-  a  reference  "  to  take  the  testi- 
mony "  in  an  action  is  authorized  by  statute 
wliere  the  parties  are  numerous  and  the  con- 
venience of  the  witnesses  and  the  ends  of 
justice  will  be  thereby  promoted.  Boise  Irr., 
etc.,  Co.  V.  Stewart,  10  Ida.  38,  77  Pac.  25,  321. 

13.  Doyle  v.  Metropolitan  El.  R.  Co.,  136 
N.  Y.  505,  32  E.  1008;  Crumble  f.  Man- 
hattan R.  Co.,  83  Hun  (N.  Y.)  1,  31  N.  Y. 
Suppl.  497;  Farmers'  Nat.  Bank  v.  Houston, 
44  Hun  (N.  Y.)  567;  Waterman  v.  Water- 
man, 37  How.  Pr.  (N.  Y.)  36.  See  Van 
Etten  V.  Hasbrouck,  4  N.  Y.  St.  803.  But 
see  Flagg  v.  Munger,  3  Barb.  (N.  Y.)  9. 

The  Anti-Monopoly  Act  (Laws  (1899), 
c.  690),  in  so  far  as  it  authorized  a  justice 
of  the  supreme  court  to  appoint  a  referee  to 
take  testimony  which  the  legislature  could 
authorize  the  judge  himself  to  take  out  of 
court,  is  valid.  In  re  Davies,  168  N.  Y.  89, 
61  N.  E.  118,  56  L,  R.  A.  855,  32  N.  Y.  Civ. 
Proc.  163  [reversing  55  N.  Y.  App.  Div.  245, 
67  N.  Y.  Suppl.  492]. 

14.  Roy  V,  Horslev,  6  Oreg.  382,  25  Am. 
Rep.  537. 

15.  In  bankruptcy  proceedings  see  Bank- 
ruptcy, 5  Cyc.  271  et  seq. 

In  supplementary  proceedings  see  Execu- 
tions, 17  Cyc.  1427,  1437  et  seq. 

16.  Davies  v.  Davies,  20  Abb.  N.  Cas. 
(N.  Y.)  170.    See  also  Contempt,  9  Cyc.  47. 

17.  People  St.  Louis,  etc.,  R.  Co.,  44 
Hun  (N.  Y.)  552,  7  N.  Y.  St.  415. 

18.  People  V.  Moss,  6  N..  Y.  App.  Div.  414, 
39  N.  Y.  Suppl.  690;  Matter  of  Dixon,  11 
Ahh.  N.  Cas.  (N.  Y.)  118. 

In  South  Carolina,  however,  in  habeas  cor- 
pus jirocoedings  the  court  usually  tries  a 
case  on  the  pleadings  and  affidavits  in  a  sum- 
mary manner,  and  respondent  cannot  demand 
reference  as  matter  of  right.  Ex  p.  Cannon, 
75  S.  C.  214,  55  S.  E.  325. 


19.  In  re  Mellen,  18  N.  Y.  SuppL  515. 

20.  Doyle  v.  New  York,  26  Misc.  (N.  Y.) 
61,  56  N.  Y.  Suppl.  441;  Taylor  Iron,  etc., 
Co.  V.  Higgins,  20  N.  Y.  Suppl.  746.  See  also 
Attorney  and  Client,  4  Cyc.  955  note  55, 
979,  1021  note  30. 

21.  Huston  V.  Wadsworth,  5  Colo.  213; 
Bowman  v.  Sheldon,  11  N.  Y.  Leg.  Obs.  219; 
Brillion  Lumber  Co.  v.  Barnard,  131  Wis. 
284,  111  N.  W.  483.  But  see  Williams  v. 
Benton,  24  Cal.  424,  holding  that  only  the 
issues  involving  the  examination  of  accounts 
can  be  referred. 

22.  Batchelor  v.  Albany  Citv  Ins.  Co.,  1 
Sweeny  (N.  Y.)  346,  6  Abb.  Pr."  N.  S.  240,  37 
How.  Pr.  399,  holding  that  whether  the  whole 
of  the  issues  shall  be  referred  or  the  taking 
of  the  account  merely,  and  whether  the  ac- 
count shall  be  taken  before  the  trial  of  the 
other  issues  or  after,  are  matters  in  the  dis- 
cretion of  the  court  to  be  governed  by  the 
peculiar  circumstances  of  each  case. 

In  a  suit  by  an  attorney  for  professional 
services  and  disbursements,  a  reference  may 
be  ordered  to  ascertain  the  amount  to  which 
he  would  be  entitled,  provided  he  shall  after- 
ward, on  the  trial,  establish  his  right  to  re- 
cover. Bowman  v.  Sheldon,  1  Duer  (N.  Y.) 
607. 

23.  Depriest  v.  Patterson,  85  N.  C.  376. 
In  an  action  at  law,  if  for  any  reason  the 

whole  issues  should  not  be  so  tried,  the  court 
has  no  power  to  refer  a  particular  issue  for 
trial  by  a  referee,  leaving  the  remainder  of 
the  issues  to  be  tried  by  a  jury.  Claffv  r. 
Madison  Ave.  Co.,  124  N.  Y.  App.  Div.  774, 
109  N.  Y.  Suppl.  1. 

24.  At  chambers  or  in  vacation  see  Judges. 
23  Cyc.  555. 

25. "  Paulison  v.  TTalsey,  38  N.  J.  L.  488 
(holding  that  a  reference  of  a  suit  pending 
in  the  supremo  court  cannot  bo  made  at  the 
circuit);  Cain  r.  Nicholson.  77  N.  C.  411; 
Simms  v.  Phillips.  46  S.  C.  149,  24  S.  E.  97 
(holding,  however,  tlint  a  particular  statute 
pr(>cln(k'(I  a  circnit  j\ul;;o,  at  an  extra  term, 
from  Lnaniing  an  order  of  reference  in  a  case 
not  docketed  at  the  preceding  regular  term). 
See  also  Elting  v.  Dayton,  4  K  Y.  St.  481. 
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But  except  where  authority  is  granted  by  statute,^^  the  federal  courts  cannot 
compulsorily  order  a  reference  to  hear  and  determine  a  common-law  action,^'^ 
although  they  may  make  an  order  of  reference  where  the  parties  consent  there fco.^^ 
Ordinarily  an  appellate  court  cannot  order  a  reference  where  it  has  no  jurisdiction 
to  hear  cases  de  novo?'^ 

2.  Condition  of  Cause  and  Time  For  Application.^^  The  time  when  an  order 
of  reference  may  be  applied  for  differs  in  the  several  states. Generally  the  order 


Compare  Williams  v.  Green,  3  Cai.  (N.  Y.) 
129. 

In  Pennsylvania  the  act  giving  the  com- 
mon pleas  court  concurrent  jurisdiction  with 
the  district  court  in  cases  under  five  hundred 
dollars  extends  the  compulsory  arbitration 
act  to  these  cases.  Fetters  v.  Scull,  1  Phila. 
538. 

In  Texas  the  district  courts  are  expressly 
authorized,  by  Rev.  St.  pp.  1471-1474,  to 
appoint  auditors,  without  limitation  as  to  the 
character  of  the  suits,  Avhen  the  investigation 
of  accounts  or  examifiation  of  vouchers  render 
it  necessary.  Wright  v.  Pate,  (1886)  1  S.  W. 
601. 

Appellate   court   where  trial   de  novo. — 

Schmidt  v.  Rose,  6  Mo.  App.  579. 

Application  at  special  term  see  Sands  v. 
Harvev,  4  Abb.  Dec.  (N.  Y.)  147. 

26.  Lawrence  v.  U.  S.,  6  Ct.  CI.  79. 
Reference  in  federal  court  of  claims  see 

also  Courts,  11  Cyc.  975. 

27.  Howe  Mach.'  Co.  v.  Edwards,  12  Fed. 
Cas.  No.  6,784,  15  Blatchf.  402,  7  Reporter 
420,  holding  that  the  federal  circuit  court  has 
no  authority  to  refer  a  suit  at  common  law 
to  a  referee  for  trial,  without  the  consent  of 
both  parties,  although,  in  the  state  court, 
such  a  suit  is  referable  without  consent. 

28.  Hecker  v.  Fowler,  2  Wall.  (U.  S.)  123, 
17  L.  ed.  759;  Robinson  r.  Mutual  Ben.  L. 
Ins.  Co.,  20  Fed.  Cas.  No.  11,961,  16  Blatchf. 
194,  8  Reporter  613. 

29.  Wood  V.  Orser,  25  N.  Y.  348;  Bland- 
ing  V.  Sayles,  21  R.  I.  211,  42  Atl.  872. 

30.  Waiver  of  objections  as  to  time  of 
order  see  infra,  TV,  G,  2. 

31.  See  the  statutes  of  the  several  states. 
See  also  Independent  Steam  Fire  Engine  Co. 
V.  Richland  Lodge,  No.  39  A.  F.  M.,  73  S.  C. 
533,  53  S.  E.  993. 

A  receiver  of  an  insolvent  corporation  may 
obtain  a  compulsory  reference  of  a  contro- 
versy between  himself  and  a  debtor  of  the 
corporation,  although  he  has  commenced  an 
action  at  law  to  recover  the  debt.  Crosby  v. 
Day,  81  N.  Y.  242. 

In  an  action  upon  a  penal  bond  for  alleged 
breaches,  when  the  answers  raised  pleas  in 
bar,  which  if  established  would  end  the  ac- 
tion, a  compulsory  order  of  reference  cannot 
be  properly  ordered,  until  such  pleas  are  de- 
cided. Tarboro  Bank  v.  Maryland  Fidelity, 
etc.,  Co.,  126  N.  C.  320,  35  S.  E.  588,  83  Am. 
St.  Rep.  682. 

In  Pennsylvania,  under  the  act  of  1836,  a 
rule  for  reference  must  be  taken  out  within 
thirty  days  before  the  sitting  of  the  court  at 
which  the  case  is  set  down  to  be  tried. 
Anthony  v.  Unangst,  4  Pa.  Dist.  303;  Mc- 
Mahon  v.  Friend,  12  Pittsb.  Leg.  J.  N.  S. 
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255.  See  also  Baker  v.  Rivers,  2  Tr.  &  H. 
Pr.  784.  A  declaration  or  statement  must  be 
filed  before  the  rule  to  refer  can  be  entered, 
but  such  rules  may  be  based  on  statements 
only  in  cases  where  judgments  are  permitted 
to  be  taken  on  statements.  Faries  v.  Weisel, 
7  Wkly.  Notes  Cas.  213.  See  also  Erie  v. 
Tracy,  2  Grant  20.  But  in  ejectment  it  is 
only  necessary  to  file  a  praecipe.  Reed  v. 
Long,  10  Pa.  Co.  Ct.  253.  If  the  rule  is 
entered  and  the  declaration  filed  on  the  same 
day,  it  is  sufficient.  Wright  v.  Guy,  10  Serg. 
&  R.  227.  The  rule  may  be  entered  before 
service  of  the  summons.  Moore  v.  Wolcott,  2 
Walk.  524;  Flanegan  v.  Negley,  3  Serg.  &  R. 
498.  Contra,  Fehr  v.  Reich,  36  Pa.  St.  472; 
Jones  v.  Grum,  5  Rawle  249.  Immediately 
after  special  bail  is  entered,  in  compliance 
with  a  notice,  either  party  is  entitled  to 
enter  a  rule  of  arbitration,  although  before 
the  return-day  of  the  term  of  which  the  suit 
is  docketed.  Hertzog  r.  Ellis,  3  Binn.  209. 
But  defendant  has  no  right  to  enter  a  rule 
for  arbitration  before  he  has  put  in  special 
bail.  Nones  v.  Gelbaud,  11  Serg.  &  R.  9.  A 
rule  of  reference  cannot  be  entered  more  than 
ten  years  after  the  writ  was  issued  and  re- 
turned without  being  duly  served  where 
nothing  was  done  during  that  period  to  con- 
tinue the  action.  Jones  v.  Grum,  supra.  A 
cause  pending  in  the  supreme  court  may  be 
referred  to  arbitrators.  Carpentier  v.  Dela- 
ware Ins.  Co.,  2  Binn,  264.  A  rule  of  court 
cannot  prevent  a  defendant  from  having  a 
reference  because  he  has  not  filed  an  afiidavit 
of  defense.  Hickernell  v.  Carlisle  First  Nat. 
Bank,  62  Pa.  St.  146.  A  judgment  opened, 
and  defendant  let  into  his  defense  on  the 
merits,  is  not  an  action  pending,  such  as  is 
subject  to  the  provisions  of  the  compulsory 
arbitration  act.  Lowrey  v.  Tracey,  6  Watts 
&  S.  493.  Where  there  is  no  action  pending, 
a  party  to  a  contract,  which  provides  that 
any  disagreement  should  be  submitted  to  ar- 
bitration, is  not  entitled  to  a  compulsory 
rule  of  reference.  Wintz  v.  Fiscio,  33  Wkly. 
Notes  Cas.  220.  But  under  the  statute  of 
1810,  "the  entry  of  the  suit"  was  held  to  be 
the  entry  on  the  docket  of  the  prothonotary, 
and  either  party  might  take  out  a  rule  after 
such  entry,  although  before  service  of  the 
canias  or  summons.  Herman  v.  Freeman,  8 
Serg.  &  R.  9;  Flanegan  v.  Negley,  3  Serg. 
&  R.  498;  Sharp  v.  Kilgore,  3  Serg.  &  R.  387; 
Frey  v.  Vanlear,  1  Serg.  &  R.  435;  McEntire 
V.  McElduff,  1  Serg.  &  R.  19;  Massey  v. 
Thomas,  6  Binn.  333;  Brown  v.  Scheaffer,  6 
Binn.  177;  Hertzog  v.  Ellis,  3  Binn.  209; 
Clemson  v.  Beaumont,  2  Browne  215;  Thomas 
V.  Hopkins,  2  Browne  145;  Paul  v.  Purcell,  2 
Browne  20;  Burke  v.  Matthews,  2  Phila.  282. 
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cannot  be  granted  before  issue  is  joined,^^  as  to  all  the  parties;  but  a  party  need 
not  wait  the  specified  time  within  which  the  opposing  party  may  serve  an  amended 
pleading  as  of  course.^*  Generally  a  reference  to  hear  and  determine  cannot  be 
ordered  after  a  jury  has  been  sworn  in,^^  nor  in  the  midst  of  a  trial/®  nor  after  a 
trial  by  jury.^^  So  laches  in  moving  gives  authority  to  the  court,  in  the  exercise 
of  its  discretion,  to  deny  the  order.^^  An  adjudication  of  liability  need  not  precede 
a  reference  to  hear  and  determine ;  ^®  but,  in  an  action  for  an  accounting,  a  refer- 
ence cannot  be  ordered  prior  to  the  entry  of  an  interlocutory  judgment  providing 
for  an  accounting.^^  So  in  some  jurisdictions  where  defendant  sets  up  a  plea 
in  bar  in  an  action  for  an  accounting  the  court  cannot  refer  the  cause  without 
the  consent  of  the  parties  before  such  plea  is  passed  upon.^^  An  order  of  reference 
is  premature  when  granted  where  all  the  parties  necessary  for  the  proper  adjudi- 
cation of  the  case  are  not  before  the  court. It  is  not  a  fatal  objection  that  an 
order  referring  a  motion  was  made  after  the  expiration  of  the  time  within  which 
the  court  was  required  by  statute  to  make  its  decision  on  the  motion,^^  nor  that 
an  order  was  premature  where  at  the  time  of  the  hearing  of  the  objection  such 
an  order  would  be  proper.^^ 

B.  Reference  by  Consent.*^  The  consent  to  a  reference  must  be  in  writ- 
ing or  entered  upon  the  minutes.^®  Statutes  requiring  the  consent  to  be  in  writing 
are  complied  with  where  the  order  of  reference  recites  that  both  parties  in  open 


32.  Perret  V.  Keill,  15  La.  209;  Kerr  V, 
Hicks,  129  N.  C.  141,  39  S.  E.  797;  Syme  v. 
Bunting,  86  N.  C.  175. 

During  or  after  demurrer. — A  reference  will 
not  be  granted  during  the  pendency  of  a  de- 
murrer. Hitter  v.  The  Olive  Branch,  1  Wend. 
(N.  Y.)  35;  Jansen  v.  Tappen,  3  Cow.  (N.  Y.) 
339.  XJnder  Clark's  code,  section  421,  fixing 
the  time  at  which  reference  may  be  ordered, 
a  reference  cannot  be  ordered  after  ruling  on 
demurrer  before  further  pleadings  are  filed, 
as  the  cause  must  first  be  at  issue.  Penn 
Lumber  Co.  v.  McPherson,  133  N.  C.  287,  45 
S.  E.  577. 

33.  Cochran  v.  Thurber,  4  N.  Y.  Suppl.  234. 

34.  Degener  f.  L^nderwood,  57  N.  Y.  Super. 
Ct.  583,  7  N.  Y.  Suppl.  681 ;  Enos  v.  Thomas, 
4  How.  Pr.  (N.  Y.)  290,  2  Code  Rep.  148. 

35.  Robson  v.  Lees,  6  H.  &  N.  258,  7  Jur. 
N.  S.  244,  30  L.  J.  Exch.  235,  4  L.  T.  Rep. 
N.  S.  516;  Morgan  v.  Ainslie,  28  L.  T.  Rep. 
N.  S.  120;  Jeffries  v.  Lovell,  23  L.  T.  Rep. 
N.  S.  782,  19  Wkly.  Rep.  408.  But  see  U.  S. 
r.  Rose,  27  Fed.  Cas.  No.  16,193,  2  Cranch 
C.  C.  567. 

36.  Kellogg  V.  Costello,  93  Wis.  232,  67 
N.  W.  24. 

37.  Stockman  v.  Michell,  120  Mich.  293, 
79  N.  W.  480;  Stevens  v.  Rolfe,  56  N.  H. 
183. 

38.  McLendon  t.  Frost,  57  Ga.  448  (hold- 
ing that  after  the  parties  have  announced 
ready  for  trial,  it  is  too  late  for  one  of  them 
to  move  for  the  appointment  of  an  auditor, 
without  showing  some  good  excuse  for  not 
making  the  motion  earlier)  ;  New  York  v. 
Genet,  67  Barb.  (N.  Y.)  275. 

39.  Governor  v.  Lassiter,  83  N.  C.  38. 

40.  Gibson  V.  Widman,  106  N.  Y.  App. 
Div.  388,  94  N.  Y.  Suppl.  593;  Knox  v. 
Gleason,  03  N.  Y.  App.  Div.  99,  71  N.  Y. 
Suppl.  213;  Brennan  v.  Gale,  44  N.  Y.  App. 
Div.  396,  61  N.  Y.  Suppl.  6.  See  also  mpra, 
II,  B,  2,  f,  (II).    But  see  Central  Trust  Co. 


V.  New  York  City,  etc.,  R.  Co.,  42  Hun  (N.  Y.) 
602. 

Findings  as  to  facts  admitted. —  To  justify 
an  interlocutory  judgment  or  an  order  of 
reference,  authorized  by  the  pleadings  in  an 
action  for  an  accounting,  it  is  not  necessary 
that  the  court  specifically  find  the  facts  ad- 
mitted by  the  pleadings,  Blun  v.  Mayer,  113 
N.  Y.  J\pp.  Div.  242,  99  N.  Y.  Suppl.  22 
[affirmed  in  189  N.  Y.  153,  81  N.  E.  780], 

41.  Austin  V.  Stewart,  126  N.  C.  525,  36 
S.  E.  37 ;  Tarboro  Bank  v.  Maryland  Fidelity, 
etc.,  Co.,  126  N.  C.  320,  35  S.  E.  588,  83  Am. 
St.  Rep.  082;  Smith  Goldsboro,  121  N.  C. 
350,  28  S.  E.  479. 

What  constitutes  plea  in  bar. — ^A  plea  of 
full  and  final  settlem.ent  to  a  suit  for  an 
account  against  a  tax-collector  to  surcharge 
his  settlement  for  specifically  alleged  errors 
therein  need  not  be  disposed  of  before  order- 
ing a  reference  because  such  plea  is  not  a 
bar.  Iredell  County  v.  White,  123  N.  C.  534, 
31  S.  E.  670. 

42.  Ex  p.  Maurice,  24  S.  C.  173. 

43.  Stafl'ord  v.  Ambs,  8  Abb.  N.  Cas. 
(N.  Y.)  237. 

44.  Avery  v.  Rvan,  74  Wis.  591,  43  N.  W. 
317. 

45.  What  may  be  referred  by  consent  see 

supra,  II,  A. 

46.  Calif ornia— Smith  v.  Pollock,  2  Cal. 
92. 

Indiana. —  Shaw  r.  Kent,  11  Ind.  80. 

KenfvcJcy. —  Grimes  r.  Grimes,  1  Dana  234. 

Neic  York. —  Lanning  r.  Swa.rts,  9  How.  Pr. 
434;  Leaycroft  r.  Fowler,  7  How.  Pr.  259; 
People  y.'McGinnis,  1  Park.  Cr.  387. 

North  Carolina. —  Morisev  r.  Swinson,  JOt 
N.  C.  555,  10  S.  E.  754;  White  v.  Utl.^y,  8G 
N.  C.  415. 

See  42  Cent.  Dig.  tit.  "References,"  §  40. 

Entry  on  minutes. — An  entry  upon  the 
minutes  reciting  tliat  "  the  parties  came  by 
their  attorneys,  and  defendant,  by  his  attor- 
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€Ourt  consented  thereto  and  the  correctness  of  such  recital  is  not  questioned/^ 
or  where  it  otherwise  appears  of  record.-^  The  agreement  need  not  expressly 
provide  that  the  submission  be  made  a  rule  of  court/^  unless  a  contrary  intent 
appears  from  the  submission.^^  Consent  may  be  implied  from  failure  to  object 
to  a  reference  made  at  the  request  of  the  opposing  party or  from  a  motion  that 
a  case  be  consolidated  with  another  which  has  been  referred  to  a  referee. 

C.  Compulsory  Reference  —  l.  On  Court's  Ov/n  Motion.  It  has  been  held 
that  the  court  cannot  of  its  own  motion  order  a  reference/^  although  other  courts 
hold  that  where  a  long  account  is  involved  the  court  may  refer  the  case  of  its 
own  motion/*  and  it  is  generally  so  provided  by  statute. 

2.  On  Motion  Papers.  The  power  of  the  court  to  refer  a  case  depends  upon  the 
pleadings/®  and  the  fact  that  the  action  will  involve  the  examination  of  a  long 
account  must  appear  on  the  face  of  the  pleadings  or  be  shown  by  affidavit,"  If 


ney,  moved  the  Court  that  the  cause  be  re- 
ferred," shows  that  such  reference  was  made 
on  defendant's  motion,  "  by  oral  conser;t,  in 
open  court,  entered  on  the  minutes,"  in  one 
of  the  modes  pointed  out  by  law.  Bates  v. 
Vischer,  2  Cal.  355.  An  order  of  reference: 
"  In  this  cause,  the  order  of  reference  hereto- 
fore made  herein,  having  been  mislaid,  it  is 
agreed  between  the  parties  that  D.  Settle, 
Esq.,  the  Clerk  of  this  Court,  proceed  to  take 
and  state  an  account  .  .  .  and  if  not  found, 
that  an  order  be  made,  as  of  the  last  term, 
by  consent,  according,"  makes  a  reference  by 
consent.    Vaughan  r.  Lewellyn,  94  N,  C.  472. 

A  verbal  agreement,  subsequently  with- 
drawn, is  not  sufficient.  Morrison  v.  Metro- 
politan El.  R.  Co.,  26  K  Y.  Suppl.  858. 

In  case  of  discrepancy  between  a  submis- 
sion to  arbitration,  and  the  entry  made  of  it 
by  the  prothonotary,  the  former  must  prevail. 
Backman  v.  Reigart,  3  Penr.  &  W.  (Pa.) 
270. 

Consent  under  seal. —  Zelma  Gold  Min.  Co. 
V.  Hoskins,  [1895]  A.  C.  100,  64  L.  J.  P.  C. 
45,  72  L.  T.  Rep.  N.  S.  32,  11  Reports  355. 

47.  Heald  v.  Yumisko,  7  N.  D.  422,  75 
N.  W.  806. 

Waiver  of  written  consent  see  infra,  IV, 
G,  2. 

48.  Smith  v.  Pollock,  2  Cal.  92;  Leay- 
croft  V.  Fowler,  7  How.  Pr.  (N.  Y.)  259; 
Morisey  r.  Swinson,  104  N.  C.  555,  10  S.  E. 
754;  White  V.  Utley,  86  N.  C.  415. 

49.  Manhattan  L.  Ins.  Co.  v.  McLaughlin, 
80  Pa.  St.  53;  McAdams  v.  Stillwell,  13  Pa. 
St.  90.  But  see  Benjamin  v.  Benjamin,  5 
Watts  &  S.  (Pa.)  562. 

Intent. —  Where  the  agreement  to  refer 
expressly  stipulates  that  the  reference  should 
be  ordered  under  the  statute  providing  for 
compulsory  arbitration,  the  intent  to  make 
the  reference  a  rule  of  court  is  sufficiently  im- 
plied and  such  consent  is  to  be  presumed 
from  the  manifest  intent  to  refer  the  action 
itself.  Brendlinger  v.  Yeagley,  53  Pa.  St. 
464. 

50.  Brendlinger  v.  Yeagley,  53  Pa.  St.  464, 
holding  that  when  such  intent  does  not  ap- 
pear, or  where  a  contrary  inference  is  mani- 
fest from  the  terms  of  the  submission,  the 
failure  to  provide  in  the  submission  that  it 
shall  be  made  a  rule  of  court,  where  no  rule 
of  court  has  been  issued,  makes  the  proceed- 
ings irregular  and  void. 
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51.  Harris  v.  Shaffer,  92  N.  C.  30. 

52.  Eau  Claire  Fuel,  etc.,  Co.  v.  Laycock, 
92  Wis.  81,  65  N.  W.  732. 

53.  Kinney  v.  Short,  2  Harr.  (Del.)  357; 
Doughertv  v.  Jones,  37  Ga.  348;  Vanduzer  v, 
McMillan,  37  Ga.  299. 

54.  Galbraith  v.  McCormick,  23  Kan.  706; 
Williams  v.  Elliott,  17  Kan.  523;  Hollands 
V.  Wayne  Cir.  Judge,  117  Mich.  326,  75  N.  W. 
886;  Francisco  v.  Rowland,  14  Mo.  App.  600; 
Holmes  v.  Bennett,  28  How.  Pr.  (N.  Y.)  289; 
Jackson  r.  De  Forest,  14  How.  Pr.  (N.  Y.) 
81. 

In  New  York  it  is  held  that  it  is  not  enough 
to  justify  a  compulsory  reference  by  tlie 
court  upon  its  own  motion  or  of  one  of  the 
parties  that  the  case  may,  by  possibility, 
involve  the  examination  of  a  long  account. 
Enough  must  be  alleged  or  shown  to  justify 
the  inference  that  such  will  be  the  course  of 
the  trial.  It  is  not  necessary,  however,  that 
this  proof  shall  appear  by  affidavit.  It  is 
sufficient  if  the  fact  clearly  appears  from 
the  verified  pleadings,  that  the  examination 
of  a  long  account  will  be  involved  in  the  trial 
of  the  issues.  Cassidy  v.  McFarland,  139 
N.  Y.  201,  34  N.  E.  893  [reversing  2  Misc. 
86,  20  N.  Y.  Suppl.  875]. 

55.  See  the  statutes  of  the  several  states. 

56.  Jones  v.  Gardner,  57  Cal.  641;  John- 
son V.  Blell,  61  Mo.  App.  37.  But  see  Bril- 
lion  Lumber  Co,  v.  Barnard,  131  Wis.  284, 
111  N.  W.  483. 

57.  Clarkson  v.  Hoyt,  (Cal.  1894)  36  Pac. 
382;  Loverin  v.  Lenox  Corp.,  35  N.  Y.  App. 
Div.  263,  54  N.  Y.  Suppl.  724;  Roberson  v. 
Murray,  73  Hun  (N.  Y.)  490,  26  N.  Y.  Suppl. 
480;  Continental  Bank  Note  Co.  v.  Industrial 
Exhibition  Co.,  1  Hun  (N.  Y.)  118,  3  Thomps. 
&  C.  758;  Simmons  v.  Bigelow,  3  Silv.  Sup. 
(N.  Y.)  344,  6  N.  Y.  Suppl.  435;  Robinson  v. 
New  York,  etc.,  R.  Co.,  55  N.  Y.  Super.  Ct. 
152,  12  N.  Y.  St.  66  [affirmed  in  109  N.  Y. 
6&8,  17  N.  E.  867] ;  Cornell  v.  U.  S.  Illumi- 
nating Co.,  16  N.  Y.  Suppl.  306;  Betts  v. 
Eagleton  Mfg.  Co.,  1  N.  Y.  St.  241,  10  N.  Y. 
Civ.  Proc.  218;  Knips  v.  Stefan,  50  Wis.  286, 
6  N.  W.  877;  Monitor  Iron  Works  Co.  v. 
Ketchum,  47  Wis.  177,  2  N.  W.  80.  But  see 
La  Coursier  i\  Russell,  82  Wis.  265,  52  K  W. 
176,  holding  that  it  is  not  error  to  refer  a 
case  for  trial  on  the  ground  that  it  involves 
the  examination  of  a  long  account,  although 
no  such  account  is  apparent  from  the  plead- 
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the  pleadings  show  that  the  examination  of  a  long  account  is  involved  no  other 
proof  is  necessary. If  the  fact  does  not  appear  upon  the  face  of  the  pleadings, 
it  may  be  shown  by  affidavit,^^  although  the  order  will  not  be  granted  merely  on 
the  affidavit  without  an  inspection  of  the  pleadings;  and  the  affidavit  must  state 
facts  and  not  mere  conclusions  in  regard  thereto. The  affidavit  must  state  that 
issue  has  been  joined,®^  and  show  by  satisfactory  proof  that  the  action  is  refer- 
able.^^ Furthermore,  the  pleadings  or  affidavits  must  show  that  the  trial  will 
^'necessarily'^  involve  the  examination  of  a  long  account  and  not  merely  a  possi- 
bility thereof.^*  In  some  jurisdictions,  if  the  application  is  ex  'parte,  it  should 
state  that  no  previous  application  has  been  made  for  the  order. On  the  other 
hand,  it  need  not  state  the  place  of  trial.  ^®  The  affidavit  should  be  made  by  the 
party  and  not  by  his  attorney  unless  there  is  sufficient  excuse  therefor, and 
where  an  affidavit  is  made  by  the  attorney  it  must  state  the  reason  why  not  made 
by  the  party  himself.  The  moving  party  need  not  show  that  the  trial  will  not 
require  the  examination  of  questions  of  law  but  such  fact  will  be  presumed  and 
it  is  for  the  party  opposing  the  reference  to  make  it  appear  otherwise. The 


ings  in  the  case,  when  plaintiff  makes  a 
claim  for  expenses,  which  the  record  shows 
to  have  comprised  about  one  hundred  and 
fifty  items. 

The  experience  of  judges  that  proof,  in 
mechanic's  lien  cases,  of  work  done  and  ma- 
terial furnished,  will  generally  require  the 
examination  of  a  long  account,  will  not  dis- 
pense with  the  necessity  of  proof  of  this  fact; 
nor  can  the  courts,  from  their  experience, 
take  judicial  notice  that  the  proof  of  such 
issues  involves  the  examination  of  a  long  ac- 
count. Cassidy  v.  McFarland,  13'9  N.  Y.  201, 
34  N.  E.  893. 

58.  Cassidy  v.  McFarland,  2  Misc.  (N.  Y.) 
86,  20  N.  Y.  Suppl.  875  [affirmed  on  this 
point  in  139  N.  Y.  201,  34  N.  E.  893]. 

59.  Crawford  v.  Canary,  28  N.  Y.  App. 
Div.  135,  50  N.  Y.  Suppl.  874;  Dean  v.  Em- 
pire State  Mut.  Ins.  Co.,  9  How.  Pr.  (N.  Y.) 
69. 

60.  Cuthbert  v.  Hutchins,  7  N.  Y.  App. 
Div.  251,  40  N.  Y.  Suppl.  277. 

61.  Knope  v.  Nunn,  75  Hun  (N.  Y.)  287, 
26  N.  Y.  Suppl.  1074;  Cornell  v.  U.  S.  Hlumi- 
nating  Co.,  16  N.  Y.  Suppl.  306 ;  C.  B.  Keogh 
Mfg.  Co.  V.  Molten,  16  N.  Y.  Suppl.  65; 
Brown  v.  Miller,  1  Barb.  (K  Y.)  24;  Lord 
V.  Connor,  48  How.  Pr.  (N.  Y.)  95. 

The  affidavit  must  be  such  that,  in  con- 
nection with  the  pleadings,  the  court  can  it- 
self see  that  the  examination  of  a  long  ac- 
count will  be  required,  and  where  there  is 
nothing  in  the  pleading  by  which  they  can 
see  that  the  account  will  require  examina- 
tion, an  affidavit  merely  stating  that  the 
trial  will  involve  the  examination  of  a  large 
number  of  items  of  account  is  not  sufficient 
to  warrant  a  reference.  Evans  v.  Kalbfleisch, 
16  Abb.  Pr.  N.  S.  (N.  Y.)  13;  Kain  v, 
Delano,  11  Abb.  Pr.  N.  S.  (N.  Y.)  29. 
,  62.  Dutcher  v.  Wilgus,  2  How.  Pr.  (N.  Y.) 
180;  Jansen  v.  Tappen,  3  Cow.   (N.  Y.)  34. 

63.  McAleer  v.  Sinnott,  30  N.  Y.  App. 
Div.  318,  51  N  Y.  Suppl.  956. 

The  burden  is  upon  the  party  applying 
for  a  reference  to  sliow  by  satisfactory  proof 
that  the  case  is  referable.  Cassidy"?;.  Mc- 
Farland, 139  N.  Y.  201,  34  N.  E.  893;  Mc- 


Aleer  v.  Sinnott,  30  N.  Y.  App.  Div.  318,  51 
N.  Y.  Suppl.  956. 

Showing  as  to  "  long  "  account. —  An  affi- 
davit that  a  certain  number  of  items  are 
contained  in  the  copy  of  the  account  served 
"  some  of  which  will  be  disputed  upon  the 
trial "  is  insufficient,  since  not  showing  that 
any  "  long "  account  will  necessarily  be  in- 
volved. McAleer  v.  Sinnott,  30  N.  Y.  App. 
Div.  318,  51  N.  Y.  Suppl.  956. 

64.  Malone  v.  St.  Peter's,  etc.,  Church, 
172  N.  Y.  269,  64  N.  E.  961;  Cassidy  v.  Mc- 
Farland, 139  N.  Y.  201,  34  N.  E.  983  [revers- 
ing on  other  grounds  2  Misc.  86,  20  N.  Y. 
Suppl.  875]  ;  Spence  v,  Simis,  137  N.  Y.  616, 
33  N.  E.  554;  Thayer  v.  McNaughton,  117 
K  Y.  Ill,  22  N.  E.  562;  Averill  r.  Emerson, 
74  Hun  (N.  Y.)  157,  26  N.  Y.  Suppl.  650; 
Keeler  v.  Poughkeepsie,  etc..  Plank  Koad  Co., 
10  How.  Pr.  (K  Y.)  11;  Dreveskracht  v. 
Balfour  First  State  Bank,  16  N.  D.  555,  113 
N.  W.  1032;  Ewart  V.  Kass,  17  S.  D.  220,  95 
N.  W.  915. 

65.  Walter  v.  F.  E.  McAllister  Co.,  33 
Misc.  (N.  Y.)  562,  68  N.  Y.  Suppl.  952. 

66.  Feeter  v.  Harter,  7  Cow.  (N.  Y.)  478; 
Cleveland  v.  Strong,  2  Cow.  (N.  Y.)  448. 

67.  Little  V.  Bigelow,  2  How.  Pr.  (N.  Y.) 
164;  Mesick  v.  Smith,  2  How.  Pr.  (N.  Y.)  7; 
Wood  V.  Crowner,  4  Hill  (N.  Y.)  548. 

An  affidavit  as  to  the  time  of  joining  is- 
sue and  the  place  of  trial,  not  relied  on  to 
establish  that  the  trial  of  tlie  issues  in  the 
action  would  require  the  examination  of  a 
long  account,  may  be  made  by  the  attorney 
instead  of  plaintiff.  Holmes  v.  Bennett,  28 
How.  Pr.  (N.  Y.)  289. 

68.  Van  Ingen  v.  Herold,  19  N.  Y.  Suppl. 
45'6;  Ross  v.  Beecher,  2  How.  Pr.  (N.  Y.) 
157. 

69.  Cassidy  r.  McFarland.  2  Misc.  (N.  Y.) 
86,  20  N.  Y.  Suppl.  875  [reversed  on  other 
grounds  in  139  N.  y.  201,  34  N.  E.  893]; 
Barber  r.  Cromwell ,  10  How.  Pr.  (N.  Y.)  351. 
Compare  MilUm  Fogg.  13  N.  Y.  Suppl. 
614,  liolding  that  in  order  to  show  that  there 
are  no  difficult  questions  of  law  involved,  an 
affidavit  of  a  party  who  is  not  a  lawyer  is 
sufficient. 
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affidavit  upon  which  apphcation  for  an  issue  before  an  auditor  is  based  should 
clearly  and  definitely  set  forth  the  nature  and  character  of  the  facts  in  dispute, 
so  that  the  issue  to  be  framed  thereon  may  be  directed  to  the  trial  of  those  facts. '^^ 

3.  Counter  Affidavits.  If  the  opposing  party  insists  that  difficult  questions 
of  law  are  involved,  they  must  be  pointed  out  in  such  a  manner  as  to  enable  the 
court  to  determine  whether  they  are  difficult,  at  least  unless  they  appear  on  the 
face  of  the  pleading. '^^ 

4.  Notice  of  Motion  to  Refer.  Reasonable  notice  of  the  motion  for  the  refer- 
ence must  be  given  to  the  absent  parties,  and  the  notice  of  motion  is  sometimes 
required  to  contain  the  names  of  the  referees. '^^ 

5.  Admissions  to  Prevent  Reference.  Where  a  reference  is  sought  on  the 
ground  that  the  examination  of  a  long  account  is  involved,  a  stipulation  not  to 
dispute  the  items  of  the  account  as  such  requires  a  denial  of  the  reference. But 
such  admissions  or  concessions  after  the  case  is  referred  are  of  no  effect  in  so  far 
as  the  right  to  the  reference  is  concerned. '^^ 

6.  Successive  and  Cross  Applications.  When  both  parties  move  for  a  refer- 
ence, the  motion  of  the  party  first  giving  notice  is  entitled  to  a  preference.'^®  A 
party  who  has  acted  under  a  rule  of  arbitration  cannot  enter  a  second  rule  until 
the  first  is  discharged  by  order  of  the  court.  Where  one  of  two  cross  suits  has 
been  referred,  the  court  will  not  refer  the  other  where  everything  may  be  obtained 
in  the  original  reference  that  can  be  gained  by  a  reference  in  the  latter  action, 
especially  where  there  is  a  possibility  that  by  so  doing  injustice  may  be  done  in 
the  matter  of  costs. 

7.  Hearing  and  Determination  —  a.  In  General.    Whether  a  trial  will  involve 

the  examination  of  a  long  account  is  a  question  of  fact  to  be  determined  summarily 
on  the  application  for  a  reference,''^  but  the  validity  of  the  account  cannot  be 
considered.  The  trial  court  must  assume  that  the  testimony  offered  on  the 
disputed  account  will  take  the  fullest  latitude  embraced  within  the  pleadings 
and  not  the  narrow  compass  of  the  facts  shown  necessitated  by  the  failure  of  the 
complaining  party  to  offer  proof  on  the  allegations  of  his  complaint  or  answer.*^ 
b.  Discretion  of  Court.  The  granting  or  refusal  of  an  order  of  reference  in  a 
case  which  the  court  has  power  to  refer  is  a  matter  within  its  discretion.*^  So 


70.  Dean  v.  Briggs,  3  C.  PI.  (Pa.)  29. 

71.  Patterson  r.  Stettauer,  39  N  Y.  Super. 
Ct.  413;  Cass  V.  Cass.  61  Hun  (N.  Y.)  460, 
16  N.  Y.  Suppl.  229;  Geo.  F.  Lee  Coal  Co. 
r.  Meeker,  43  Misc.  (N.  Y.)  162,  88  N.  Y. 
Suppl.  190';  Hibbard  v.  Commercial  Alliance 
L.  Ins.  Co.,  4  Misc.  (N.  Y.)  422,  24  N.  Y. 
Suppl.  332  [affirmed  in  141  N.  Y.  549,  36 

E.  343];  Ryan  v.  Atlantic  Mut.  Ins.  Co., 
50  How.  Pr.  (N.  y.)  321  [affirmed  in  66 
N.  Y.  628];  Salisbury  v.  Scott,  6  Johns. 
(N.  Y.)  329;  Lusher  Walton,  1  Cai.  (N.  Y.) 
149.  Contra,  see  Low  v.  Hallett,  3  Cai. 
(N.  Y.)  82. 

72.  McCoun  v.  Rowley,  19  Wend.  (N.  Y.) 
85.  Compare  Brookshire  v.  Farmers'  Alliance 
Exch.,  71  S.  C.  451,  51  S.  E.  442;  Nobles  V. 
Hogg,  36  S.  C.  322,  15  S.  E.  359. 

73.  Gott  V.  Owen,  7  Hill  (N.  Y.)  155; 
Lusher  f.  Walton.  1  Cai.  (N.  Y.)  149;  Bedle 
V.  Willett,  1  Cai.  (N.  Y.)  7. 

74.  McAndrew  v.  Place,  5  Hun  (N.  Y.) 
285;  Seigel  v.  Held,  36  How.  Pr.  (N.  Y.)  506; 
Mullin  V.  Kelly,  3  How.  Pr.  (N.  Y.)  12.  See 
Kennedy  v.  Kenna,  49  How.  Pr.  (N.  Y.)  308. 

75.  Father  Matthew  Youn^  Men's  Total 
Abstinence,  etc.,  Soc.  v.  Fitzwilliams,  84  Mo. 
406  [affi^rming  12  Mo.  App.  445];  Heman  V. 
Britton,  14  Mo.  App.  121. 
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76.  Graham  v.  Wood,  1  Wend.  (N.  Y.) 
15. 

77.  Barnet  v.  Hope,  5  Binn.  (Pa.)  518. 

78.  Codwise  v.  Hacker,  2  Cai.  (N.  Y.) 
251. 

79.  Dean  v.  Empire  State  Mut.  Ins.  Co., 
9  How.  Pr.  (N.  Y.)  69.  See  also  sufn-a,  III, 
C  2. 

'so'.  Sutton  Wegner,  74  Wis.  347,  43 
N.  W.  167. 

81.  McCormick  v.  St.  Louis,  166  Mo.  315, 
65  S.  W.  1038. 

In  determining  the  propriety  of  the  ac- 
tion of  the  court  in  directing  a  reference  in 
the  case  of  a  long  account,  it  is  not  to  be 
considered  in  the  light  of  the  facts  as  de- 
veloped upon  the  hearing  before  the  referee, 
as  the  trial  was  actually  conducted,  but  re- 
sort must  be  made  to  the  pleadings  upon 
which  the  trial  court,  at  the  time,  had  to 
look  to  determine  whether  upon  the  issues 
as  joined,  the  examination  of  a  long  account 
would  be  the  probable  result  of  the  trial. 
McCormick  v.  St.  Louis,  166  Mo.  315,  65 
S.  W.  1038;  Johnson  v.  Blell,  61  Mo.  App.  37. 

82.  Georgia. —  Martin  v.  Foley,  82  Ga. 
552,  9  S.  E.  532. 

Louisiana. —  O'Donnell  V.  Henry,  44  La. 
Ann.  845,  11  So.  245;  Guinault  v.  Le  Carpen- 
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where  it  is  necessary  to  take  an  account,  it  is  in  the  discretion  of  the  court  to 
itself  take  the  account  or  refer  it  to  a  referee  to  state  the  account. . 

8.  Waiver  of  Right.  An  order  of  reference  is  waived  where  thereafter  a  trial 
is  had  before  a  jury  without  setting  aside  such  order.®*  But  noticing  a  cause  for 
trial  at  the  jury  term  is  not  necessarily  a  waiver  of  the  right  to  move  for  a  reference.®^ 

IV.  Order  or  Rule.^^ 

A.  Necessity  For.®^  In  some  jurisdictions  the  written  consent  to  refer  is 
sufficient  without  an  order  of  reference/®  although  the  contrary  rule  usually  pre- 
vails.®^ However,  the  vaHdity  of  the  order  is  not  affected  by  delay  of  the  clerk 
in  entering  it.^*^ 

B.  Form  and  Requisites.  With  regard  to  its  form  and  requisites  the 
rule  or  order  of  reference  must  state  the  purpose  for  which  the  referee  is  appointed, 


tier,  19  La.  239;  Spraggins  v.  White,  4  Mart. 
N.  S.  297;  Caulker  v.  Banks,  3  Mart.  N.  S. 
532. 

Massachusetts. —  Pierce  v.  Thompson,  6 
Pick.  193. 

Michigan. — Stockman  v.  Michell,  120  Mich. 
293,  79  N.  W.  480. 

Missouri. —  Creve  Coeur  Lake  Ice  Co.  v. 
Tamm,  138  Mo.  385,  39  S.  W.  791;  Fitzgerald 
V.  Hayward,  50  Mo.  516;  Bricker  v.  Stone,  47 
Mo.  App.  530;  Kent  v.  Highleyman,  28  Mo. 
App.  614;  Schmidt  v.  Pvose,  6  Mo.  App.  588. 

'New  York. —  Harrington  v.  Bruce,  84  N.  Y. 
103;  Martin  v.  Windsor  Hotel  Co.,  70  N.  Y. 
101;  Maxwell  v.  Cattle,  72  Hun  529,  25  N.  Y. 
Suppl.  635;  Stebbins  v.  Cowles,  30  Hun  523, 
66  How.  Pr.  28 ;  New  York  v.  Genet,  67  Barb. 
275;  Batchelor  v.  Albany  City  Ins.  Co.,  1 
Sweeny  346,  6  Abb.  Pr.  K  S.  240,  37  How. 
Pr.  399;  Smith  v.  Dodd,  3  E.  D.  Smith  348; 
Harris  r.  Aktiebolaget  Separator,  4  N.  Y. 
Suppl.  126;  Martin  v.  Gould,  13  N.  Y.  Civ. 
Proc.  45. 

Xorth  Carolina. —  Del  afield  v.  Lewis  Mercer 
Constr.  Co.,  118  K  C.  105,  24  S.  E.  10. 

Texas.— nobson  v.  Jones,  33  Tex.  324. 

Wisconsin.— B.sirt  v.  Godkin,  122  Wis.  646, 
100  N.  E.  1057;  McCormick  v.  Ketchum,  51 
Wis.  323,  8  N.  W.  208. 

United  States. —  Farmers'  L.  &  T.  Co.  v. 
Northern  Pac.  K.  Co.,  61  Fed.  546. 

See  42  Cent.  Dig.  tit.  "  Eeferences,"  §  36. 

Existence  of  long  account. —  It  is  within 
the  discretion  of  the  trial  judge  to  say 
M'hether  the  examination  of  a  long  account 
is  involved  in  an  action  on  a  contract.  Whit- 
aker  v.  Desfosse,  7  Bosw.  (N.  Y.)  678;  Davis 
r.  Coddington,  7  Alb.  L.  J.  (N.  Y.)  346. 

After  submission  of  issues  to  jury. —  The 
refusal  of  the  judge  to  order  a  reference  for 
tlio  purpose  of  taking  testimony  on  matters 
of  equity  addressed  to  him  after  issues  have 
been  submitted  to  the  jury,  and  the  reference 
made  in  regard  to  other  matters,  is  within 
his  discretion.  Fortune  v.  Watkins,  94  N.  C. 
304. 

The  exercise  of  such  discretion  is  review- 
able, where  the  order  is  objected  to  at  the 
time  and  an  exception  is  taken  to  the  over- 
ruling of  the  objection.  Creve  Coeur  Lake 
Toe  Co.  V.  Tamm,  138  Mo.  385,  30  S.  W.  791. 
Granting  or  refusing  of  order  of  reference  as 


discretionary  so  as  not  to  be  reviewable  on 
appeal  see  Appeal  and  Eeroe,  3  Cyc.  331. 

83.  Alabama. —  Chambers  v,  Wright,  52 
Ala.  444. 

California. —  Emery  v.  Mason,  75  Cal.  222, 
16  Pac.  894;  Hidden  v.  Jordan,  28  Cal.  301. 

District  of  Colimihia. —  U.  S.  V.  Groome,  13 
App.  Cas.  460. 

Illinois. —  Montanye  v.  Hatch,  34  111.  394. 

Kentucky. —  Shipp  v.  Jameson,  Litt.  Sel. 
Cas.  190. 

Massachusetts. —  Pierce  f.  Thompson,  6 
Pick.  193;  Pomeroy  v.  Winship,  12  Mass. 
514,  7  Am.  Dec.  91." 

ISlew  York. —  Brennan  v.  Gale,  56  N.  Y. 
App.  Div.  4,  67  N.  Y.  Suppl.  382. 

Pemisylvania. — Bailey  v.  Westcott,  6  Phila. 
525. 

Tennessee. —  Gray  v.  State,  95  Tenn.  317,  32 
S.  W.  201;  McLean  v.  State,  8  Heisk.  22. 

United  States. —  Wheeler  v.  Billings,  72 
Fed.  301,  18  C.  C.  A.  573;  Jewett  v.  Cunard, 
13  Fed.  Ca.s.  No.  7,310,  3  Woodb.  &  M.  277. 

See  42  Cent.  Dig.  tit.  "Eeferences,"  §  35. 

Compare  Anonymous,  10  N.  J.  L.  60. 

A  reference  should  not  be  directed  where 
on  the  hearing  the  court  can  ascertain  from 
the  evidence  the  net  amount  of  a  fund  and 
the  rule  for  its  distribution.  U.  S.  v.  Groome, 
13  App.  Cas.  (D.  C.)  460. 

84.  Seamans  r.  White,  8  Ala.  656. 

85.  Hong  Kong,  etc..  Banking  Co.  v.  Seely, 
7  N.  Y.  St.  496. 

86.  Order  as  appealable  see  Appeal  and 
Eeroe,  2  Cyc.  612. 

87.  Waiver  of  failure  to  enter  rule  of  court 
see  infra,  IV,  G,  2. 

88.  Bewick  v.  Fletcher,  39  Mich.  25. 

In  Pennsylvania  a  voluntary  submission 
of  a  pending  suit,  although  not  made  form- 
ally under  a  rule  of  court,  will  be  so  treated 
unless  a  contrary  intent  appears.  Brend- 
linger  r.  Yeaglev,  53  Pa.  St.  464;  Grimm  r. 
Sarmiento,  2  Pa!  Co.  Ct.  484,  18  Phila.  307. 

89.  Webster  v.  Powell,  43  Fla.  432,  30  So. 
654;  Bonner  r.  McPhail,  31  Barb.  (N.  Y.) 
106;  Lazell  r.  Houghton.  32  Vt.  579. 

90.  Gilman  r.  Vaughan,  44  Wis.  646. 

91.  Mengas'  Appeal,  19  Pa.  St.  221. 
Requiring  report  of  evidence  in  writing. — 

An  order  of  reference  under  Rev.  St.  (1893) 
c.  117,  §  1,  to  take  testimony  and  report  in 
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and  the  matters  submitted/"  and  comply  with  the  statutory  provisions  relating 
thereto  but  it  need  not  state  the  statute  under  which  it  is  made/*  nor, 
unless  otherwise  provided  by  statute,  require  that  the  witnesses  who  testify 
shall  read  over  and  subscribe  their  testimony. It  must  be  in  writing/^ 
although  the  mere  entry  upon  the  docket  of  the  word  "referred'^  has  been  held 
of  itself  sufficient. The  order  is  not  vitiated  by  calling  the  referee  an  auditor/* 
or  a  court  commissioner.^^  Where  the  order  appears  of  record,  it  will  be  pre- 
sumed to  have  been  made  by  the  written  consent  of  the  parties  unless  the  contrary 
appears.^  The  court  has  no  power  in  the  same  order  to  direct  an  amendment  of 
the  complaint  and  order  a  compulsory  reference  where  the  amendment  raises  an 
entirely  new  issue  so  that  the  order  would  take  away  the  right  to  file  a  new  answer 
which  in  effect  would  grant  a  reference  before  joinder  of  issue. ^ 

C.  Demand  Annexed.  In  some  jurisdictions,  by  statute,  if  a  specific  demand 
only  is  referred  and  not  all  the  demands  between  the  parties,  the  demand  must 
be  signed  and  annexed  to  the  rule  of  submission.^ 

D.  Conditions  on  Granting.  The  court,  on  granting  a  reference,  may 
impose  terms  on  the  moving  party,*  such  as  the  payment  of  proper  costs. ^ 

E.  Service  or  Notice  of.^  As  a  general  rule,  the  practice  requires  that  a 
copy  of  the  order  or  rule  must  be  served  upon  the  opposing  party, ^  but,  apply- 


writing,  etc.,  need  not,  in  express  terms,  re- 
quire the  referees  to  report  the  evidence  in 
writing,  since  that  duty  is  sufficiently  en- 
joined by  the  statute.  Butler  Cornell,  148 
111.  276,  35  N.  E.  767. 

Order  as  too  narrow. — An  order  directing 
a  referee  "  to  ascertain  and  report  the  amount 
of  disbursements  and  expenses  made  with,  or 
under  the  direction  or  authority  of  the  court," 
by  a  receiver,  is  too  narrow  to  do  him  jus- 
tice, and  should  be  so  enlarged  as  to  direct 
him  to  take  evidence,  and  to  report  fully  as 
to  each  item  of  the  disbursements,  the  cause 
or  services  for  which  each  was,  and  the  reason- 
ableness of  the  price  charged.  Adams  t".  Has- 
kell, 6  Cal.  475. 

92.  Barnett  v.  Peck,  6  Vt.  456. 
Matters  outside  suit. —  If  an  order  made 

in  a  pending  suit  extend  to  matters  not  em- 
braced in  the  suit,  it  should  be  stated  on  the 
record  what  they  are.  Fitzgerald  Fitzger- 
ald, Hard.  (Ky.)  227.  A  reference  of  "all 
matters  in  difference  in  the  cause  between 
the  parties  "  should  be  construed  to  refer  only 
to  matters  in  dispute  "  in  the  cause "  where 
such  intention  plainly  appears  from  the  whole 
reference.  Blarichard  X).  Snider,  28  U.  C.  Q.  B. 
210. 

93.  See  cases  cited  infra,  this  note. 

In  Pennsylvania,  the  provision  of  the 
act  of  1810,  regulating  compulsory  arbitra- 
tion, that  the  rule  contain  a  submission  of 
"  all  matters  in  variance  in  such  suit  or  ac- 
tion between  the  parties,"  is  sufficiently  com- 
plied with  where  the  rule  is  of  "  all  matters 
in  variance  between  the  parties  in  the  above 
cause."  Nicholas  v.  Wolfersberger,  5  Serg.  & 
R.  167;  Shoemaker  v.  Meyer,  4  Serg.  &  R.  452. 

94.  Mundorf  v.  Grier,  7  Pittsb.  Leg.  J. 
(Pa.)  164. 

A  mistake  in  the  rule  of  reference  as  to 
the  date  of  the  statute  under  which  the  arbi- 
tration is  taken  is  immaterial.  Moulson  v. 
Rees,  6  Binn.  (Pa.)  32. 

95.  Copper  River  Min.  Co.  v.  McClellan, 
138  Fed.  333,  70  C.  C.  A.  623. 

[IV,  B] 


96.  Stone  v.  Merrill,  43  Wis.  72. 

When  order  is  deemed  to  be  in  writing. — 

An  entry  in  the  clerk's  minutes  that  at  a 
term  of  court,  and  on  a  date  named,  a  cause, 
described  by  its  title  and  numbered,  was 
reached  in  its  regular  order  on  the  calendar, 
and,  on  the  consent  of  both  parties,  it  was 
ordered  that  it  be  referred  to  a  person  named, 
to  hear,  try,  and  determine,  is  an  order  in 
writing,  as  required  by  Code  Civ,  Proc.  §  767, 
although  no  formal  order  was  drawn  up  or 
tiled,  and  is  sufficient  to  give  the  referee 
jurisdiction.  Gerity  v.  Seeger,  etc.,  Co.,  163 
N.  Y.  119,  57  N.  E.  290. 

97.  Billington  v.  Sprague,  22  Me.  34. 

98.  Buchan  v.  Rintoul,  70  N.  Y.  1. 

99.  Howard  v.  Hanson,  49  Wash.  314,  95 
Pac.  265. 

1.  Cartee  v.  Spence,  24  S.  C.  550;  Dins- 
more  V.  Smith,  17  Wis.  20. 

2.  Kimbel  v.  Mason,  61  Hun  (N.  Y.)  337, 
16  N.  Y.  Suppl.  72. 

3.  Harmon  v.  Jennings,  22  Me.  240;  Wood- 
sum  V.  Sawyer,  9  Me.  15;  Inman  v.  Wheeler, 
1  Pick.  (Mass.)  504;  Skillings  V.  Coolidge, 
14  Mass.  43;  Jones  v.  Hacker,  5  Mass.  264. 
Compare  Humphry  v.  Strong,  14  Mass.  262. 

4.  People  V.  McGinnis,  1  Park.  Cr.  (K  Y.) 
387 

5'.  Fish  V.  Wright,  5  Cow.  (N.  Y.)  269; 
London,  etc.,  Ins.  Co.  v.  British  American 
Assoc.,  54  L.  J.  Q.  B.  302,  52  L.  T.  Rep.  N.  S. 
385.  See  also  Schmitz  v.  Scheifele,  (N.  J. 
Ch.  1886)  3  Atl.  407. 

6.  See  also  infra,  p.  807,  text  and  note  2. 
Notice  of  motion  to  refer  see  supra,  III, 

C,  4. 

Notice  of  trial  or  hearing  see  infra,  VII, 
F,  2. 

7.  Moffat  Judd,  1  How.  Pr.  (N.  Y.)  193, 
holding,  however,  that  service  not  necessary 
if  he  has  notice.  But  see  Andrews  v.  Elder- 
kin,  24  Wis.  531,  holding  that  under  a  stipu- 
lation that  a  cause  may  be  referred  to  any 
person  whom  plaintiff  may  elect,  no  notice 
to  defendant  of  his  election  or  of  the  order 
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ing  the  general  rule  governing  the  place  of  service  of  process,  etc.,  the  order 
cannot  be  served  outside  the  state.  ^ 

F.  Modification  and  Amendment.  The  rule  or  order  is  amendable/  even 
after  the  filing  of  the  report;  but  the  court  has  no  power  to  enlarge  the  order  of 
reference  without  the  consent  of  the  parties. If  an  order  to  take  the  testimony 
in  a  cause  does  not  give  a  party  sufficient  time,  he  should  apply  for  an  extension 
before  the  time  given  has  expired;  and  where  no  such  application  is  made  it  is 
not  error  for  the  court  to  refuse  to  receive  further  testimony  offered  on  the  hearing. 

G.  Objections  and  Exceptions  —  1.  In  General.  Objections  to  the  order 
of  reference  must  generally  be  taken  at  the  time  the  order  is  made,^^  and  it  is 


of  reference  is  necessary,  other  than  notice 
of  the  trial  before  such  referee. 

In  Pennsylvania,  under  the  act  of  1836, 
personal  service  of  the  rule  was  necessary  if 
the  party  or  his  agents  or  attorney  could  be 
found.  Jackson  v.  Wilson,  7  Watts  &  S.  249. 
Service  must  be  on  the  party  himself  if  he 
resides  in  the  county.  Finch  v.  Lamberton, 
62  Pa.  St.  370,  Service  on  defendant's  wife, 
defendant  being  absent  temporarily  from  the 
state,  was  bad,  as  the  same  should  have  been 
served  on  his  attorney  of  record.  McCowen 
V.  Stephens,  1  Luz.  Leg.  Obs.  3  [following 
Henry  v.  Norwood,  4  Watts  347].  See  also 
Pedan  v.  Cox,  3  Serg,  &  R.  245.  However, 
under  the  act  of  1877,  service  may  be  made 
on  the  attorney  of  the  opposing  party.  Wil- 
cox V.  Payne,  8-8  Pa.  St.  154;  Orr  v.  Lowen- 
stein,  7  Kulp  35.  In  an  action  against  sev- 
eral defendants,  service  must  be  upon  all  to 
render  an  award  against  any  of  them  valid. 
Beltzhoover  v.  Com.,  1  Watts  126;  Ranck  v. 
Becker,  12  Serg.  &  R.  412;  Berentz  v.  Bishop, 
5  Serg.  &  R.  179;  Pedan  v.  Cox,  3  Serg.  &  R. 
245;  Oppenheimer  v.  Comly,  3  Serg.  &  R.  3; 
Scranton  v.  Millspaugh,  13  Lane.  Bar  104. 
So  where  notice  of  the  rule  to  appoint  arbi- 
trators has  been  served  on  three  defendants, 
plaintiff  cannot  proceed  against  two,  and 
omit  tlie  other;  and  an  award  against  two 
only  is  erroneous.  Marshall  v.  Lowry,  6 
Serg.  &  R.  281.  A  rule  to  arbitrate  is 
"  process,"  within  the  meaning  of  the  acts 
of  April  24,  1857  (Pamphl.  Laws  318),  and 
the  act  of  April  8,  1868  (Pamphl.  Laws  70), 
authorizing  service  of  process  upon  an  in- 
surance company  in  any  county  in  the  state, 
where  suit  is  brought  in  the  county  where 
the  insurance  is  located.  Charles  v.  Keystone 
Mut.  Ben.  Assoc.,  3  Del.  Co.  78.  The  copy 
served  must  show  that  the  seal  of  the  court 
was  attached  to  the  original.  Stegman  v. 
Wills,  3  Pa.  Dist.  252.  The  copy  must  be  a 
certified  copy,  and  where  such  stated  Novem- 
ber 8  as  the  day  for  choosing  arbitrators, 
when  December  8  was  meant,  the  rule  of 
reference  must  be  set  aside,  the  opposite 
party  not  having  acquiesced,  although  such 
an  error  might  be  waived  by  acquiescence. 
McCord  V.  Scott,  4  Watts  11 ;  Orner  v. 
Kaniper,  1  Lehigh  Val.  L.  Rep.  115.  Under 
the  act  of  1836,  a  person  entering  a  rule  of 
reference  who  fails  to  serve  notice  as  pro- 
vided therein  is  liable  for  the  statutory  pen- 
alty (Dunlap  V.  McKee,  25  Pa.  St.  84),  even 
if  no  damage  was  occasioned  by  the  neglect 
(Dunlap  V.  McKee,  supra)  ;  and  it  is  not 


sufficient  that  the  parties  had  actual  notice 
(  Hottenstine  v.  Auten,  43  Pa.  St.  323). 

8.  McKinney  v.  Strausser,  3  L.  T.  N.  S. 
(Pa.)  42. 

9.  Errol  v.  Bragg,  64  N.  H.  21,  4  Atl. 
388;  Keyes  v.  American  Slate  Co.,  50  N.  H. 
21;  Price  v.  Price,  2  N.  Y.  Suppl.  796,  22 
Abb.  N.  Cas.  299;  U.  S.  v.  Church  of  Jesus 
Christ,  etc.,  6  Utah  9,  21  Pac.  503-524;  Ken- 
dil  V.  Merrett,  18  C.  B.  173,  2  Jur.  N.  S.  523, 
25  L.  J.  C.  P.  251,  4  Wkly.  Rep.  594,  86 
E.  C.  L.  173.  See  also  Daniel  v.  Daniel,  6 
Dana  (Ky. )  98.  Compare  Barber  v.  Case, 
12  How.  Pr.  (N.  Y.)  351. 

What  constitutes  amendment  see  Kerr  v. 
Hicks,  129  N.  C.  141,  39  S.  E.  797. 

10.  Elliot  V,  Elliot,  1  Dall.  (Pa.)  379,  1 
L.  ed.  185,  where,  after  report,  a  rule  of 
reference,  in  which  the  name  of  the  referee 
was  erroneously  stated,  was  allowed  to  be 
amended. 

To   show  reference  was  by  consent. — A 

court  may  amend  an  order  of  reference,  after 
the  receipt  and  confirmation  of  the  report, 
to  show  that  the  reference  was  made  by 
agreement  of  the  parties,  instead  of  "  upon 
motion  of  the  court,"  as  recited  in  the  order. 
Delany  v.  Knight,  28  R.  I.  82,  65  Atl.  607. 

11.  Taylor  v.  Peterson,  1  Ida.  513;  Lazell 
V.  Houghton,  32  Vt.  579;  Baxter  v.  Thomp- 
son, 25  Vt.  505;  Rice  v.  Clark,  8  Vt.  104. 

An  enlargement  is  in  effect  a  new  reference, 
and  should  be  authenticated  by  a  record  or 
certificate  to  be  made  by  the  justice  who  is- 
sued the  rule  in  the  first  instance.  Lazell  v. 
Houghton,  32  Vt.  579. 

Taking  of  additional  evidence. — After  an 
order  of  reference,  the  court  may  order  addi- 
tional evidence  taken,  if  the  scope  of  the 
reference  is  not  thereby  enlarged.  Davidson 
V.  Copeland,  69  S.  C.  47,  48  S.  E.  33. 

12.  Copper  River  Min.  Co.  r.  McClellan, 
138  Fed.  333,  70  C.  C.  A.  623. 

13.  Walsh  V.  Tyler,  2  Indian  Terr.  52,  47 
S.  W.  308;  Blun'f.  Mayer,  113  N.  Y.  App. 
Div.  242,  99  N.  Y.  Suppl.  22  [affirmed  in  189 
N.  Y.  153,  81  N.  E.  780]. 

In  North  Carolina,  where  an  order  of  ref- 
erence was  made  where  there  were  no  plead- 
ings, and  consequently  no  plea  in  bar,  an 
appeal  would  not  lie  therefrom,  so  that  plain- 
tiff's exception  to  the  order  was  enough  to 
entitle  him  thereafter  to  insist  on  his  right 
to  a  jury  trial.  Kerr  v.  Hicks,  131  N.  C.  90, 
42  S.'  E."  532,  129  N.  C.  141,  39  S.  E.  797. 

Effect. — A  consent  to  the  reference  of  an 
account  by  the  court  under  sections  201  and 
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sometimes  provided  by  statute  that  the  objections  to  the  rule  or  order  of 
reference  must  be  entered  of  record  and  not  merely  made  in  open  court. 

2.  Waiver.^^  Where  the  parties  either  expressly  consent  to  a  reference  before 
the  referee  or  afterward  appear  without  raising  any  objection  to  his  appointment, 
authority,  or  jurisdiction,  objections  to  the  order  of  reference  or  irregularities 
therein  will  be  deemed  waived."    For  instance,  such  conduct  is  a  waiver  of  such 


252  of  the  practice  act  is  not  an  abandonment 
of  exceptions,  or  a  submission  to  arbitration, 
when  the  parties  have  expressed  a  different 
purpose  by  entering  their  dissent.  Halsey  v. 
Paulison,  37  N.  J.  L.  205  [affirming  38 
K  J.  L.  488]. 

Objections  relating  to  reference  not  first 
urgable  on  appeal  see  Appeal  and  Error,  2 
Cyc.  692. 

14.  Halsey  v.  Paulison,  36  N.  J.  L.  406. 
To  entitle  party  to  jury  trial. —  Objection 

to  an  order  of  reference  must  be  actually  en- 
tered of  record  to  -entitle  a  party  to  a  jury 
trial,  and  it  is  not  sufficient  tliat  it  was  made 
in  open  court,  and  entered  on  the  judge's 
book,  as  the  statute  requires  that  it  sliall  be 
made  a  matter  of  the  record  "  at  the  time  of 
entering  the  reference."  ^Nugent  v.  Downing, 
10  N.  J.  L.  J.  143. 

15.  Appearance  and  participation  of  par- 
ties in  proceedings  as  waiver  of  objections 
in  general  see  infra,  VII,  G,  2. 

Reference  as  waiver  of  objection  in  general 
see  infra,  V. 

Waiver  of  objections  to  report  see  infra, 
VIII,  I,  5,  h. 

Waiver  of  right  to  reference  see  supra.  III, 
€,  8. 

16.  A?a6awo.— Patillo  v.  Taylor,  83  Ala. 
230,  3  So.  553. 

California. — Shain  v.  Peterson,  99  Cal.  486, 
33  Pac.  1085. 

Colorado. —  Terpening  v.  Holton,  9  Colo. 
306,  12  Pac.  189. 

Connecticut. —  Andrews  v.  Wheaton,  23 
Conn.  112. 

Florida. —  Gulf  Lumber  Co.  v.  Walsh,  49 
Fla.  175,  38  So.  831. 

Illinois. —  See  also  Garrity  v.  Hamburger 
Co.,  (1891)  28  K  E.  743,  136  111.  499,  27 
N.  E.  11. 

Indian  Territory. — ^  Walsh  v.  Tyler,  2  In- 
dain  Terr.  52,  47  S.  W.  308. 

Kansas. —  Norton  v.  Huntoon,  43  Kan.  275, 
22  Pac.  565. 

JffentMc/v]/.— Holland  v.  Mers,  7  Ky.  L. 
Pep.  360. 

Louisiana. —  Lecarpentier  v.  Delery,  4  Mart. 
487. 

Maine. —  Harmon  v.  Jennings,  22  Me.  240; 
Billington  v.  Sprague,  22  Me.  34. 

Michiqan. —  See  Gray  V.  Franks,  86  Mich. 
382,  49  N.  W.  130. 

Minnesota. —  Bohles  r.  Boland,  44  Minn. 
481,  47  N.  W.  155. 

Mississippi. —  Regan  v.  Stone,  7  Sm.  &  M. 
104. 

Missouri. —  Young  v.  Powell,  87  Mo.  128; 
Callahan  v.  Shotwell,  60  Mo.  398;  Lee  v. 
Dunn,  29  Mo.  App.  467. 

Neir  York. —  Knickerbocker  Inv.  Co.  v. 
Voorhees.  121  N.  Y.  App.  Div.  690,  106  N.  Y. 
Suppl.  455;  Elliott  V.  Lewis,  16  Hun  581; 
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Garcie  v.  Sheldon,  3  Barb.  232;  Griffin  v. 
Miner,  54  N.  Y.  Super.  Ct.  46;  Quinn  v. 
Lloyd,  7  Bob.  157;  Watson  v.  Fitzsimmons, 
5  Duer  629;  McCall  v.  Moschcowitz,  14  Daly 
16,  1  N.  Y.  St.  99,  10  N.  Y.  Civ.  Proc.  107; 
Whalen  v.  Albany  County,  6  How.  Pr.  278; 
Green  v.  Patchin,  13  Wend.  293;  Combs  v. 
WyckofF,  1  Cai.  147 ;  Roosevelt  v.  Thurman, 
1  Johns.  Ch.  220. 

North  Carolina. —  Johnston  v.  Haynes,  68 
N.  C.  509;  Lattimore  v.  Dixon,  65  N.  C.  664. 

Ohio. —  Averill  Coal,  etc.,  Co.  v.  Verner,  22 
Ohio  St.  372 ;  Champaign  County  v.  Norton, 

I  Ohio  270. 

Oregon. — ■  Berry  v.  King,  15  Oreg,  165,  13 
Pac.  772. 

Pennsylvania. — ^Henneigh  v.  Kramer,  50 
Pa.  St.  530 ;  Mitchell  v.  Wilhelm,  6  Watts 
259;  Stout  v..  Com.,  2  Rawle  341;  Rosier  v. 
Poe,  13  Serg.  &  R.  231;  Richards  v.  Miller, 

II  Pa.  Super.  Ct.  228;  Yarnell's  Estate,  3 
Leg.  Chron.  201,  4  Luz.  Leg.  Reg.  304;  Lud- 
lam's  Estate,  5  Pa.  L.  J.  276 ;  Flanagan  v. 
McAffee,  1  Phila.  75;  Mundorf  v.  Greer,  7 
Pittsb.  Leg.  J.  164.  See  also  Fehr  v.  Reich, 
36  Pa.  St.  472 ;  Perdue  v.  Deery,  1  Chest.  Co. 
Rep.  C.  PI.  561. 

South  Carolina. —  Cudd  V.  Williams,  39 
S.  C.  452,  18  S.  E  3. 

South  Dakota. —  Jerauld  County  v.  Wil- 
liams, 7  S.  D.  196,  63  N.  W.  905;  Betts  V. 
Letcher,  1  S.  D.  182,  46  N.  W.  193. 

Wisconsin. —  Messenger  v.  Broom,  1  Pinn. 
630.  But  see  Stone  v.  Merrill,  43  Wis.  72, 
holding  that  appearing  and  going  to  trial 
without  objection  before  a  referee  cannot  cure 
the  Avant  of  any  order  of  appointment  appear- 
ing in  the  record. 

Canada. —  Newman  v.  Niagara  Mut.  F. 
Assur.  Co.,  25  U.  C.  Q.  B.  435. 

See  42  Cent.  Dig.  tit.  "References,"  §  62. 

The  fact  that  no  rule  of  court  has  been 
entered  upon  the  stipulation  appointing  the 
referee  is  waived  by  appearing  before  the 
referee  and  proceeding  without  objection. 
Whalen  v.  Albany  County,  6  How.  Pr.  (N.  Y.) 
278. 

Offer  to  set  aside  reference. —  Error  in  re- 
ferring a  case  for  findings  of  fact  and  con- 
clusions of  law  is  waived  where  the  party 
asserting  the  error,  on  the  court's  offering 
to  set  aside  the  reference,  objected  thereto, 
and  insisted  on  a  decision  on  the  report. 
Stroup  V.  Bridger,  124  Iowa  401,  100  N.  W. 
113. 

Written  application. —  The  rule  that  an 
application  for  the  appointment  of  an  auditor 
must  be  in  writing  cannot  be  invoked  by  one 
who  was  present  at  the  time  of  the  appoint- 
ment and  concurred  therein.  In  re  Bentley, 
13  Phila.  (Pa.)  390. 

Where  an  order  of  reference  is  consented  to 
as  a  condition  of  securing  an  adjournment 
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objections  as  that  the  order  of  reference  was  premature/^  or  that  the  action  was 
not  one  which  may  be  referred/^  or  the  want  of  a  "written'^  consent  to  the  refer- 
ence.^'' So  where  representatives  of  a  deceased  party  appear  before  the  referee, 
they  waive  the  right  to  object  to  the  vahdity  of  the  reference  on  the  ground  of 
the  death  of  the  party .^^  However,  the  want  of  jurisdiction  of  the  court  order- 
ing the  reference  is  not  so  waived  but  may  be  urged  at  any  time.^^  Failure  to 
object  to  an  order  setting  aside  the  order  of  reference  is  a  waiver  thereof .^^  So 
where  a  report  is  set  aside  and  the  case  referred  back  to  the  same  referees,  any 
error  in  referring  it  to  the  same  referees  is  cured  by  the  parties  appearing  and 
trying  the  matters  before  the  referees.^^  Likewise  error  in  refusing  a  reference 
on  a  counter-claim  is  waived  by  a  withdrawal  of  the  counter-claim  and  going  to 
trial.2^ 

H.  Entry  Nunc  Pro  Tunc.  An  omission  to  enter  the  order  of  reference  is 
remedied  in  most  jurisdictions  by  the  statute  of  amendments. An  order  of 
reference  may  be  entered  nunc  "pro  tunc  where  a  trial  is  duly  had  before  a  referee 
under  a  stipulation  and  the  parties  have  omitted  to  enter  the  order.^^  So  where 
judgment  has  been  entered  on  the  report  but  the  order  of  reference  was  void 
because  of  the  disquahfication  of  the  judge  who  made  the  order,  but  the  referee 
had  been  previously  agreed  upon  by  the  party  and  they  had  gone  to  trial  before 
him  and  the  decision  had  been  rendered  on  the  assumption  that  the  order  was 
valid,  a  nunc  'pro  tunc  entry  of  an  order  of  reference  may  be  made.^^  However, 
the  order  cannot  be  amended  nunc  pro  tunc  so  as  to  enlarge  the  authority  of  the 
referee.^^ 

I.  Termination  —  l.  Revocation  by  Party.  A  submission  made  a  rule  of 
court  is  ordinarily  irrevocable  by  one  party  alone,^*'  especially  where  the  submis- 


of  an  action,  objection  cannot  afterward  be 
made  that  the  order  was  improper.  Coston 
r.  Morris,  4  N.  Y.  Suppl.  89. 

Omissions  in  order.— -  Objections  to  an  or- 
der of  reference  because  of  failure  to  include 
provisions  regulating  the  taking  of  testimony 
are  waived,  where  no  objection  is  taken  to 
the  introduction  of  the  evidence  beforei  the 
referee.  Copper  River  Min.  Co.  v.  McClellan, 
138  Fed.  333,  70  C.  C.  A.  623. 

17.  Illinois.—  Butler  v.  Cornell,  148  III 
276,  35  N.  E.  767. 

Indiana. —  State  v.  Carrington,  19  Ind. 
2.58. 

Missouri. —  Bader  V.  Schult,  118  Mo.  App. 
22,  94  S.  W.  834. 

North  Carolina. —  Wilson  v.  Pearson,  102 
N.  C.  290,  9  S.  E.  707;  McPeters  v.  Ray,  85 
N.  C.  462. 

Pennsylvania. —  Zehner  v.  Lehigh  Coal,  etc., 
Co.,  20  Pa.  Co.  Ct.  29.  Compare  Jones  v. 
Orum,  5  Rawle  249. 

Washington. —  Wheeler  v.  Ralph,  4  Wash. 
617,  30  Pac.  709. 

See  42  Cent,  Dig.  tit.  "  References,"  §  62. 

18.  Kimball  v.  Amesbury  First  Baptist 
Soc,  2  Gray  (Mass.)   517; 'Moore  v.  Moore, 

N.  H.  512;  Applegate  v.  Schureman,  3 
N.  J.^  L.  868;  Bloore  v.  Potter,  9  Wend. 
(N.  Y.)  480.  But  compare  Crumble  i'.  Man- 
ila Uan  R.  Co.,  83  Hun  (N.  Y.)  1,  31  N.  Y. 
^^I'ppl-  497.  Contra,  Brink  v.  Republic  F. 
Ins.  Co.,  2  Thomps.  &  C.  (N.  Y.)  550. 

19.  Taylor  v.  Michigan  City  First  Congre- 
pitional  Church,  etc.^  7  Ind.  App.  388,  34 
N.  E.  655;  Leaycroft  v.  Fowler,  7  How.  Pr. 
(N.  Y.)  259;  keator  Ulster,  etc.,  Plank 
Kond  Co.,  7  How.  Pr.  (N.  Y.)  41;  People  v. 
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McGinnis,  1  Park.  Cr.  (N.  Y.)  387;  Kelly  v. 
State,  25  Ohio  St.  567. 

20.  Chittenango  Cotton  Co.  v.  Stewart,  67 
Barb.  (N.  Y.)  423;  Grimm  v.  Sarmiento,  2 
Pa.  Co.  Ct.  484,  18  Phila.  307. 

21.  Grade  v.  Sheldon,  3  Barb.  (N.  Y.) 
232;  Stoy  V.  Yost,  12  Serg.  &  R.  (Pa.)  385; 
Morrison  v.  Weaver,  4  Serg.  &  R.  (Pa.)  190. 

22.  Casky  v.  January,  Hard.  (Ky.)  539; 
Trigg  V.  Shields,  Hard.  (Ky.)  168. 

23.  Brooke  v.  Bannon,  3  Watts  &  S.  (Pa.) 
382. 

24.  McCormick  v.  Ketchum,  51  Wis.  323, 
8  N.  W.  208. 

25.  Bewick  v.  Fletcher,  39  Mich.  25. 

26.  Scudder  v.  Snow,  29  How.  Pr.  (N.  Y.) 
95 ;  Whalen  v.  Albany  County,  6  How.  Pr. 
(N.  Y.)  278;  Robinson  r.  Mutual  Ben.  L.  Ins. 
Co.,  20  Fed.  Cas.  No.  11,961,  16  Blatclif.  194. 

27.  Owasco  Lake  Cemetery  v.  Teller,  110 
N.  Y.  App.  Div.  450,  96  N.  Y.  Suppl.  985. 

28.  Taylor  v.  Peterson,  1  Ida.  513. 

29.  Delay  in  making  report  as  terminating 
reference  see  infra,  VIII,  B,  2. 

Discharge  of  rule  after  setting  aside  of  re- 
port see  infra,  VIII,  I,  7,  e. 

Notice  to  end  reference  in  case  of  delay  in. 
making  report  see  infra,  VIII,  B,  2. 

Voluntary  dismissal  after  submission  to 
reference  see  Dismissal  and  Nonsuit,  14 
Cyc.  404. 

30.  Afassachusctfs. —  Haskell  v.  Wliitney, 
12  Mass.  47. 

New  Hampshire. —  Dexter  r.  Young,  40 
N.  H.  130. 

New  Jersey. —  Ferris  v.  Mumi,  22  N.  J.  L. 
161. 

New  York.—  FieU  i\  Frets,  1  Cow.  335; 
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sion  is  founded  on  a  consideration.^^  However,  the  submission  is  revokable  by 
mutual  consent,^^  with  the  sanction  of  the  court  making  the  order.^^ 

2.  Vacating  or  Setting  Aside  Order.^*  The  order  of  reference  may  be  set 
aside  for  good  cause/^  but  not  otherwise, where  the  motion  is  made  at  the  proper 
time,"  although  the  granting  or  refusing  of  the  order  is  within  the  discretion  of 


Monroe  Bank  v.  Widner,  11  Paige  529,  43 
Am.  Dec.  768. 

Pennsylvania. —  Grimm  v.  Sarmiento,  2 
Pa.  Co.  Ct.  484,  18  Phila.  307.  Contra,  Mc- 
Kenna  v.  Lyle,  155  Pa.  St.  599,  26  Atl.  777, 
35  Am.  St.  Rep.  910. 

Vermont. —  Knapp  v.  Fisher,  49  Vt.  94. 
See  also  Sanders  v.  Roeliester  F.  Dist.  No.  1, 
70  Vt.  561,  41  Atl.  502. 

See  42  Cent.  Dig.  tit.  "References,"  §  57. 
See  also  Arbitration  and  Award,  3  Cvc. 
611.  ^ 

Parol  revocation  of  submission  by  deed. — 
A  submission  to  reference,  made  by  deed,  can- 
not be  revoked  bv  parol.  Mullins  v.  Arnold, 
4  Sneed  (Tenn.)  "262. 

An  entry  upon  the  clerk's  docket  by  the 
attorney  of  one  of  the  parties,  that  "  refer- 
ence revoked  June  7,  1875,  before  any  report 
was  filed,"  is  no  evidence  of  a  revocation. 
Knapp  V.  Fisher,  49  Vt.  94. 

31.  Grimm  v.  Sarmiento,  2  Pa.  Co.  Ct. 
484,  18  Phila.  307.  See  also  Arbitration 
AND  Award,  3  Cyc.  610. 

32.  Ferris  v.  Munn,  22  N.  J.  L.  161. 

33.  Phillips  v.  Shipley,  1  Bland  (Md.) 
516;  Withers  V.  Haines,  2  Pa.  St.  435. 

34.  Setting  aside  report  see  infra,  VIII, 
I,  7. 

Waiver  of  objections  to  setting  aside  order 

see  swpra,  IV,  G,  2, 

35.  Kentucky. —  Harmon  r.  Stuart,  84 
S.  W.  524,  27  Ky.  L.  Rep.  101. 

Isleio  Hampshire. —  Dexter  v.  Young,  40 
N.  H.  130. 

ISlew  Jersey. —  Seamans  v.  Pharo,  4  N.  J.  L. 
123. 

North  Carolina. —  Patrick  v.  Richmond, 
etc.,  R.  Co.,  101  N.  C.  602,  8  S.  E.  172;  Perry 
V.  Tupper,  77  N.  C.  413. 

Pennsylvania. —  Hoffman  v.  Locke,  19  Pa. 
St.  57  (holding  that  the  court  has  power  to 
strike  off  a  rule  to  arbitrate  where  such  rule 
will  prevent  plaintiff,  under  the  act  of  April 
3,  1851,  from  taking  judgment  for  want  of 
an  affidavit  of  defense)  :  Cooper  v.  Restenbalt, 
1  Pearson  463. 

England. —  Brown  v.  Girard,  19  L.  T.  Rep. 
N.  S.  324. 

See  42  Cent.  Dig.  tit.     References,"  §  58. 

Referee  as  interested  person. — An  order 
granting  a  reference  to  the  attorney  of  one 
of  the  parties,  without  the  consent  of  the 
other  partv,  should  be  set  aside  as  of  course. 
Eason  v.  Billups,  65  N.  C.  216. 

Death  of  referees. —  Where  two  of  the  ref- 
erees are  dead,  and  the  cause  is  undecided,  it 
is  a  matter  of  course  to  vacate  the  order  of 
reference.  Emmet  v.  Bowers,  23  How.  Pr. 
(N.  Y.)  300. 

Failure  to  fix  date  for  hearing  within  time 
stipulated. — An  order  entered  on  consent  need 
not  be  vacated  merely  because  the  referee  is 
unable  to  fix  a  day  for  hearing  within  the 

[IV.  I,  1] 


time  specified  in  the  stipulation  which  does 
not  provide  that  the  failure  to  fix  a  day  shall 
vacate  the  order.  Parkhurst  v.  Berdell,  87 
N.  Y.  145. 

Miscellaneous  grounds.— Failure  to  report 
within  the  time  fixed  is  ground  (Jefiers  v. 
Hazen,  69  Vt.  456,  38  Atl.  86;  Baxter  v. 
Thompson,  26  Vt.  505.  See  also  Murphy  v. 
Cotton,  14  U.  C.  Q.  B.  426),  as  is  the  refusal 
of  part  of  the  arbitrators  to  act  (Patrick  v. 
Richmond,  etc.,  R.  Co.,  101  N.  C.  602,  8  S.  E. 
172),  or  the  failure  of  the  arbitrator  to  ap- 
pear at  the  time  fixed  for  meeting  (Hummel 
V.  Foster,  2  Leg.  Chron.  (Pa.)  234),  or  the 
fact  that  the  rule  was  entered  through  mis- 
apprehension and  surprise  (Bradley  v.  Wolff, 
2  Yeates  ( Pa. )  343 ) ,  or  where  the  referee  has 
heard  and  decided  a  prior  case  between  the 
same  parties  involving  a  number  of  questions 
involved  in  the  second  case  (Conley  v.  Petrie, 
60  How.  Pr.  (N.  Y.)  299). 

Who  may  set  aside. — An  order  of  reference 
in  a  case  within  the  jurisdiction  of  the  judge 
making  it  cannot  be  held  void  by  another 
judge  before  whom  the  case  comes  on  special 
report  of  the  referee.  In  re  Thomas,  35  Fed. 
337. 

36.  King  V.  Davidson,  69  Ga.  708;  Hatch 
V.  Judd,  23  Iowa  499 ;  Axt  v.  Shankey,  5  Silv. 
Sup.  (N.  Y.)  235,  8  N.  Y.  Suppl.  803; 
Schermerhorn  v.  W'ood,  4  Daly  (N.  Y.)  158; 
Marie  v.  Garrison,  7  N.  Y.  Civ.  Proc.  40,  1 
How.  Pr.  N.  S.  32;  Lummis  v.  Big  Sandy 
Land,  etc.,  Mfg.  Co.,  188  Pa.  St.  27,  41  Atl. 
319,  failure  of  trustee  to  consent  to  reference. 
See  Rogers  v.  Kearns,  29  L.  J.  Exch.  328. 

Amendment  of  answer  and  incorporation 
of  a  counter-claim  is  no  ground  for  vacating. 
Degener  v.  Underwood,  57  N.  Y.  Super.  Ct. 
583,  7  N.  Y.  Suppl.  681. 

Failure  to  pay  costs. —  A  rule  to  arbitrate, 
under  the  Compulsory  x4Lrbitration  Act  (Act 
June  16,  1836,  §  8)  will  not  be  stricken  off 
because  the  costs  on  a  former  rule  have  not 
been  paid.  The  party's  remedy  is  to  collect 
the  costs  by  execution  or  attachment.  Grant 
V.  People's  Mut.  Aid  Soc,  2  Leg.  Rec.  (Pa.) 
190. 

Mistake  and  poverty. — A  motion  to  vacate 
a  consent  order  will  be  denied  where  no  fraud 
is  shown  and  no  objection  is  made  to  the 
referee,  but  the  only  objection  is  that  plain- 
tiff was  unaware  tliat  she  thereby  waived  a 
jury  trial,  and  is  too  poor  to  pay  the  ex- 
penses of  the  reference.  Winans  v.  Winans, 
54  N.  Y.  Super.  Ct.  542  [affirmed  in  124  N.  Y. 
140,  26  N.  E.  293]. 

37.  See  cases  cited  infra,  this  note. 
After  confirmation  of  report. —  Where  the 

reference   is  not  warranted  it  may  be  set 
aside  even  after  confirmation  of  the  report. 
Crutchfield  v.  Mutual  Gas-Light  Co.,  (Tenn. 
1886)  2  S.  W.  658. 
In  Pennsylvania,  it  has  been  held  that  the 
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the  court. So  the  court  may  set  aside  the  order  of  its  own  motion. Notice 
of  the  motion  must  be  given  the  opposing  party. Where  the  action  is  non-ref- 
erable the  remedy  is  to  move  to  set  aside  the  order  of  reference  and  not  to  move 
to  set  aside  the  report.^^  So  if  a  party  deny  the  existence  of  a  submission  to  arbi- 
tration, he  should  apply  to  the  court  in  which  the  action  was  entered  to  strike 
it  off.''^  After  a  judge  has  revoked  an  order  of  reference,  the  case  stands  as  if  no 
such  order  had  been  made,  and  it  is  in  his  power  to  enter  a  second  order  of  refer- 
ence.*^ Where  the  trial  is  de  novo  in  the  appellate  court  an  appeal  vacates  the 
report  and  the  case  stands  for  trial  as  if  no  reference  had  been  made.**  Where 
the  referees  have  lost  all  power  over  a  case  by  improper  adjournments,  plaintiff 
cannot  proceed  to  trial  at  the  circuit  without  first  obtaining  a  revocation  of  the 
order  of  reference.*^ 

3.  Death  of  Party.*®  The  death  of  a  party  will  not  vacate  the  order  of  refer- 
ence,*^ except  where  the  action  abates,*^  especially  where  the  representative  of 
the  deceased  comes  in  voluntarily  and  proceeds  with  the  suit.*^  But  where  one 
of  plaintiffs  has  died  pending  the  suit  and  an  order  of  reference  was  thereafter 
entered  by  consent,  in  ignorance  of  his  death,  the  order  should  be  vacated. 

V.  Operation  and  Effect  of  Reference.^! 

Consent  to  a  reference  waives  the  right  to  a  jury  trial,^^  or  the  want  of,  or 


court  has  no  authority,  after  arbitrators  are 
appointed,  to  strike  off  the  rule  against  the 
consent  of  either  party.  Hoffman  v.  Locke, 
19  Pa.  St.  57;  Girard  v.  Hutchinson,  2  Serg. 
&  R.  188.  On  the  other  hand  it  has  been  held 
that  a  rule  to  arbitrate,  on  which  arbitrators 
have  been  chosen,  cannot  be  stricken  off  until 
the  day  of  meeting  has  gone  by;  and  it  was 
error  to  strike  same  off  on  day  of  meeting. 
Trimbly  Maloney,  2  Luz.  Leg.  Reg.  223,  4 
Pittsb.^Leg.  J.  N.  S.  L52.  Generally  the  order 
cannot  be  set  aside  after  the  report  is  filed. 
Albright  v.  Leiser,  2  Pennyp.  483 ;  Oxley  v. 
Oldden,  1  Dall.  430,  1  L.  ed.  209.  But  see 
Campbell  v.  Fayette  County,  127  Pa.  St.  86, 
17  Atl.  882.  ^Compare  Smith  v.  Stein,  1 
Browne  347.  A  motion  to  set  aside  a  reference 
during  its  pendency  and  before  report,  on  the 
ground  that  one  of  the  referees  had  been 
offered  by  plaintiff  as  a  witness,  is  premature. 
The  matter  is  examinable  only  after  report 
made  on  exceptions,  Riley  v.  Stratton,  2 
Miles  39. 

38.  People  v.  Judge  Osceola  Cir.  Ct.,  30 
Mich.  99;  Bushee  v.  Surles,  79  N.  C.  51. 

Imposing  terms  on  granting  leave  to  answer 
see  The  Nineveh,  18  Fed.  Cas.  No.  10,276,  1 
Lowell  400. 

39.  Dexter  v.  Young,  40  N.  H.  130. 

40.  Seamans  v.  Pharo,  4  N.  J.  L.  123. 

41.  Silmser  v.  Redfield,  19  Wend.  (N.  Y.) 
21. 

42.  Herman  v.  Freeman,  8  Serg.  &  R.  (Pa.)  9. 

43.  Green  v.  McCarter,  64  S.  C.  290,  42 
S.  E.  157. 

44.  Lawson  v.  Bissell,  7  Ohio  St.  129. 

45.  Jackson  r.  Ives,  6  Hill   (N.  Y.)  260. 

46.  Death  of  referee  see  infra..  VT,  J. 
Death  of  party  after  report  as  ground  for 

abatement  of  action  see  Abatement  and  Re- 
vival, 1  Cyc.  76.  See  also  1  Cyc.  114  note 
48.  ^ 

47.  Massachusetts. —  Bacon  v.  Crandon,  15 
Pick.  79. 


Neio  Jersey. —  Freeborn  v.  Denman,  8  N.  J. 
L.  116. 

A'ew  York. — ^  Moore  v.  Hamilton,  44  N.  Y. 
666  [affirming  48  Barb.  120]  ;  Chittenango 
Cotton  Co.  V.  Stewart,  67  Barb.  423. 

Pennsylvania. —  Ruston  v.  Dunwoody,  1 
Binn.  42. 

Vermont. —  In  re  PoAvers,  65  Vt.  399,  26 
Atl.  640;  Newton  v.  Higgins,  2  Vt.  366; 
Williams  v.  Cook,  Brayt.  112. 

See  42  Cent.  Dig.  tit.  "References,"  §  59. 
See  also  Arbitration  and  Av/ard,  3  Cyc. 
612,  613. 

The  death  of  both  parties  does  not  vacate 
the  order.  Price  v.  Tyson,  2  Gill  &  J.  (Md.) 
475. 

Reference  by  consent. —  In  some  states  a 
reference  by  agreement  of  parties  is  revoked 
by  the  death  of  one  of  them.  Whitfield  v. 
Whitfield,  30  N.  C.  163,  47  Am.  Dec.  350; 
Marseilles  r.  Kenton,  17  Pa.  St.  238. 

48.  Reynolds  v.  Reynolds,  5  Paige  (K  Y.) 
161. 

49.  Grimm  v.  Sarmiento,  2  Pa.  Co.  Ct. 
484,  18  Phila.  307;  Kessler  v.  Haupt,  9 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  160. 

50.  Waters  v.  Manhattan  R.  Co.,  66  Hun 
(N.  Y.)  60,  20  N.  Y.  Suppl.  831. 

51.  As  waiver  of  want  of,  or  objections  to, 
pleadings  see  Pleading,  31  Cyc.  724. 

Stipulation  for  reference  as  constituting  an 
appearance  see  Appearances,  3  Cyc.  510. 

Costs  of  reference  see  Costs,  11  Cyc.  101, 
104,  127. 

Supervision  and  control  of  court  over  ref- 
erees see  infra,  VII,  R. 

52.  See  Juries,  24  Cvc.  157.  See  also  24 
Cyc.  115  note  95,  125  note  72,  166,  178,  192 
note  24. 

Where  no  reference. —  But  by  consenting 
to  refer  to  a  particular  referee  named  in  the 
consent  and  in  the  order  the  parties  do  not 
waive  the  right  to  a  trial  either  by  the  court 
or  by  the  jury  if  for  any  reason,  such  as 
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objections  to,  pleadings.^^  So  the  submission  by  rule  of  court  is  a  waiver  of  any 
previous  irregularity  in  the  action/*  or  the  court's  want  of  jurisdiction  of  the 
action,^^  and  if  plaintiff  takes  out  a  rule  for  arbitration  before  special  bail  is  entered 
he  waives  the  bail.^®  A  reference  under  a  rule  of  court  is  not  a  discontinuance 
of  the  cause."  The  order  of  reference,  where  not  expressly  limited  in  its  duration, 
continues  in  force  until  it  is  executed  or  revoked  by  act  of  law  or  discharged  by 
the  court. A  memorandum  made  out  of  court  of  an  agreement  to  refer  an  action 
by  rule  of  court  is  wholly  superseded  by  an  entry  to  refer  upon  the  docket. A 
reference  to  settle  accounts  does  not  deprive  defendant  of  his  right  to  rely  upon 
any  defenses  arising  in  the  case,^^  even  where  the  reference  is  by  consent.®^  Where 
the  reference  is  of  the  case  only  and  does  not  include  other  claims  of  the  parties, 
it  does  not  discharge  bail  nor  dissolve  an  attachment. The  order  of  reference 
cannot  be  collaterally  attacked. A  motion  by  plaintiff  for  a  reference  to  examine 
and  determine  a  long  account  constitutes  an  election  to  proceed  ex  contractu, 
where  it  is  doubtful  whether  the  complaint  is  based  on  a  contract  or  tort.®^ 

VL  The  Referee.^5 

A.  In  General.  A  referee  is  an  officer  of  the  court, '^^  for  a  specific  purpose,®' 
exercising  judicial  powers  and  authority.®^  He  may  be  a  person  chosen  by  the 
parties  or  by  the  court,    or  one  appointed  as  official  or  standing  referee. '^^ 

B.  Number  of  Referees."^^  The  number  of  referees  is  generally  to  be 
determined  by  the  court, '^^  subject  to  statutory  provisions  fixing  the  num- 


death,  removal,  or  refusal  of  the  referee  to 
act,  the  reference  agreed  upon  falls  through, 
and  in  such  case  the  court  has  not  the  right 
to  order  a  new  reference  without  the  consent 
of  the  parties.  Preston  v.  Morrow,  66  N.  Y. 
452. 

53.  See  Pleading,  31  Cyc.  724. 

54.  Adams  v.  Hill,  16  Me.  215;  Forseth 
V.  Shaw,  10  Mass.  253. 

All  questions  as  to  form  or  variance  are 
waived  by  a  reference.  Bachop  v.  Hill,  54  Vt. 
507;  Waterman  v.  Connecticut,  etc.,  E,.  Co., 
30  Vt.  610,  73  Am.  Dec.  326. 

Case  not  on  calendar. —  Whatever  objec- 
tions there  may  be  on  the  ground  that  a  case 
was  not  properly  on  the  calendar,  or  that  a 
continuance  was  refused  by  the  court,  are 
waived  by  the  consent  of  the  attorneys  to  a 
reference.    Allis  v.  Dav,  14  Minn.  516. 

55.  Reed  v.  Stockwell,  34  Vt.  206;  Max- 
field  V.  Scott,  17  Vt.  634. 

56.  Nones  v.  Gelbaud,  11  Serg.  &  R.  (Pa.) 
9;  Johnson  v.  McCoy,  1  Miles  (Pa.)  89. 

57.  California. —  Gunter  v.  Sanchez;  1  Cal. 
45. 

District  of  Columbia. — ■  Bailey  v.  District 
of  Columbia,  4  App.  Cas.  356,  holding  that  a 
reference  by  consent  will  not  operate  as  a 
discontinuance  of  the  action,  but  only  as  a 
stay  of  proceedings,  whether  a  rule  of  court 
be  entered  or  not. 

Massachusetts. —  McCarthy  v.  Swan,  145 
Mass.  471,  14  N.  E.  635. 

New  Hampshire. —  Weare  v.  Putnam,  56 
N.  H.  49. 

Tennessee. —  Bridges  v.  Vick,  2  Humphr. 
516. 

See  42  Cent.  Dig.  tit.  "  References,"  §  60. 

58.  Tyson  r.  Robinson,  25  N.  C.  333. 

59.  Billington  v.  Sprague,  22  Me.  34. 

60.  Smith  v.  California  Ins.  Co.,  87  Me. 
190,  32  Atl.  872. 
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61.  Hughes  V.  Christy,  26  Tex.  230. 

62.  Seavey  v.  Beckler,  132  Mass.  203,  hold- 
ing also  that  the  reference  by  agreement  and 
rule  of  court  is  not  a  waiver  of  plaintiff's 
right  to  a  special  judgment  to  enable  him  to 
proceed  against  sureties  upon  the  bond  given 
to  dissolve  the  attachment. 

63.  State  i\  Johnson,  132  Mo.  105,  33 
S.  W.  781. 

64.  People  v.  Wood,  121  N.  Y.  522,  24 
N.  E.  952  [reversing  on  other  grounds  54 
Hun  438,  7  N.  Y.  Suppl.  712]. 

65.  Referee  as  witness  see  Witnesses. 

66.  In  re  Hathaway,  71  N.  Y.  238;  Bohl- 
man  v.  Coffin,  4  Oreg.  313;  Betts  v.  Letcher, 
1  S.  D.  182,  46  N.  W.  193. 

An  action  against  a  referee  to  recover 
money  in  his  hands  cannot  be  brought  with- 
out leave  of  court,  he  being  an  officer  of  the 
court.  Higgins  v.  Wright,  43  Barb.  (N.  Y.) 
461. 

Liability  for  interest  on  funds  in  his  hands 
See  Kepler  v.  Merkle,  9  N.  Y.  Civ.  Proc. 
284. 

67.  Betts  V.  Letcher,  1  S.  D.  182,  46  N".  W. 
193. 

68.  In  re  Hathaway,  71  N.  Y.  238. 

69.  See  infra,  VI,  D. 

70.  Chapman  v.  Lipscomb,  15  S.  C.  470; 
McClure  v.  Brooke  Tp.,  5  Ont.  L.  Rep.  59,  1 
Ont.  Wkly.  Rep.  835  [reversing  4  Ont.  L. 
Rep.  97,  1  Ont.  Wkly.  Rep.  274],  holding  a 
drainage  referee  not  an  official  referee. 

71.  Report  by  part  of  referees  see  infra, 
VIII,  C. 

Selection  of  new  referee  on  failure  of  ref- 
eree to  qualify  or  act  see  infra,  VI,  G. 

72.  Reading  Industrial  Mfg.  Co.  v.  Graelf, 
64  Pa.  St.  395,  holding  that  a  reference  under 
the  Arbitration  Act  of  1836  (Pamphl.  Laws 
715)  may  be  made  to  one  arbitrator. 
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ber.'^^  Where  there  is  a  statutory  provision  for  reference,  the  action  cannot  be 
referred  within  the  statute  to  a  greater  or  less  number  than  that  prescribed."^* 
Generally  additional  referees  cannot  be  appointed  by  the  court  after  the  order 
of  reference.'^''  Where  the  reference  is  to  four  arbitrators  with  power  to  call  in  an 
umpire,  and  three  of  the  four  agree,  it  is  irregular  to  call  an  umpire  afterward.^® 

C.  Eligibility  and  Qualification."  Generally  the  referee  must  be  an 
attorney  duly  admitted  to  the  bar,''^  and  an  attorney  may  be  referee  even  in  an 
action  by  another  attorney  for  professional  services. "^^  He  must  be  a  disinterested 
person, and  a  judge  cannot  be  appointed  against  the  objection  of  a  party. 
Furthermore  it  has  been  held  that  the  judge  of  the  court  in  which  the  action  is 
pending  cannot  be  appointed  referee  even  by  consent  of  the  parties, although 
it  is  held  that  by  consent  the  cause  may  be  referred  to  the  judge  of  another  circuit 
than  that  where  it  is  pending.  Likewise  consent  will  not  authorize  a  master  in 
chancery  to  act  as  a  referee  at  law.^*  A  clerk  of  court  cannot  be  appointed,  with- 
out consent  of  the  parties,  under  some  statutes.  But  the  mere  fact  that  a 
person  was  a  referee  in  a  prior  action  between  the  parties,    or  that  there  is  another 


In  Pennsylvania,  under  the  arbitration  law, 
the  number  of  arbitrators  must  be  fixed  ex- 
chisively  by  the  prothonotary  where  one  party 
only  attends  to  appoint.  Feehrer  v.  Rudy,  7 
Watts  &  S.  183;  Mitchell  v.  Wilhelm,  6  Watts 
259.  If  the  record  shows  that  one  arbitrator 
was  named  by  plaintiff,  another  by  the  pro- 
thonotary for  defendant,  and  a  third  by 
plaintiff,  the  law  requiring  the  prothonotary 
to  fix  the  number  is  satisfied  by  the  presump- 
tion that  the  number  was  fixed  by  him, 
arising  from  his  not  appointing  more. 
Withers  v.  Haines,  2  Pa.  St.  435.  When  a 
party  does  not  attend  the  choosing  of  arbi- 
trators, it  must  appear  upon  the  record  that 
the  prothonotary  fixed  the  number  of  arbitra- 
tors.   Smith  V.  Bartolett,  18  Leg.  Int.  110. 

73.  Chickering-Chase  Bros.  Co.  v.  De  Voll, 
55  111.  App.  442  (holding  that  the  court  has 
no  authority  to  refer  a  pending  suit  to  one 
arbitrator,  as  the  statute  requires  three)  ; 
Dodge  V.  Waterbury,  8  Cow,  (N.  Y.)  136. 

74.  Halsey  f.  Paulison,  37  N.  J.  L.  205 
[affirmed  in  38  J.  L.  488]  ;  Rathbone  v. 
Lownsbury,  2  Wend.  (N.  Y.)  59'5;  Dodge  v. 
Waterbury,  8  Cow.  (N.  Y.)  136. 

75.  Devlin  v.  New  York,  63  How.  Pr. 
(N.  Y.)  206  [reversing  62  How.  Pr.  260]. 
See  also  Barfield  v.  Hewlett,  6  Mart.  N.  S. 
(La.)  78„ 

76.  Lockart  v.  Kidd,  2  Mill  (S.  C.)  217. 

77.  Waiver  of  objections  see  infra,  VI,  E. 

Setting  aside  order  of  reference  for  miscon- 
duct for  disqualification  of  referee  see  supra, 
IV,  I,  2. 

Setting  aside  report  because  of  disqualifica- 
tion or  misconduct  of  referee  see  infra,  VIII, 
I,  7,  b,  (TV). 

78.  Campbell  v.  Favette  Countv,  127  Pa. 
St.  86,  17  Atl.  882,  6  *Pa.  Co.  Ct.  ^132. 

79.  Carr  v.  Berdell,  22  Hun  (N.  Y.)  130. 
But  sec  Flanders  r.  Odell,  2  Hun  (N.  Y)  664, 
holding  that  an  action  on  an  attorney's  bill 
for  services  rendered  sliould  not  ordinarily 
bo  referred  to  another  attorney. 

80.  Fortunato  r.  New  York,  31  K  Y.  App. 
Div.  271,  52  N,  Y.  Siippl.  872;  Carroll  v. 
Lufkins,  29  Hun  (N.  Y.)  17  (holding  that 
where  A  was  acting  as  referee  in  a  case  in 


which  B  was  attorney  B  should  not  be  ap- 
pointed referee  in  a  cause  in  which  A  was 
attorney)  ;  Cronon  v.  Avery,  42  Misc.  (X.  Y.) 
1,  85  N.  Y,  Suppl.  539;  Eason  v.  Billups,  65 
N.  C.  216  (holding  that  matters  in  contro- 
versy in  a  suit  should  not  be  referred  to  the 
attorney  of  one  of  the  parties  without  the 
consent  of  the  other  party).  Compare  In  re 
Yarnell's  Estate,  3  Leg.  Chron.  (Pa.)  207,  4 
Luz.  Leg.  Reg.  304. 

Effect  of  consent  of  parties. — ^A  reference 
may  be  made,  by  consent  of  the  parties,  to 
persons  w^ho  are  interested  in  the  subject- 
matter  of  the  suit.  Allison  r.  Bryson,  65 
N.  C.  44.  See  also  Story  v.  De  Armond,  77 
111.  App.  74. 

Matters  considered.— Where  an  attorney 
who  accepts  the  position  of  referee  has  such 
relation  with  one  of  the  parties  to  the  liti- 
gation as  to  make  it  improper  that  he-  should 
decide  the  question  submitted  to  him,  the 
fact  that  he  is  a  man  of  high  character  is 
immaterial.  Fortunato  v.  New  York,  31  N.  Y. 
App.  Div.  27,  52  N.  Y.  Suppl.  872. 

81.  Puffer  V.  American  Cent.  Ins.  Co.,  48 
Oreg.  475,  87  Pac.  523;  Hills  v.  Passage,  21 
Wis.  294. 

An  assistant  to  the  surrogate  cannot  act 
as  referee  in  a  matter  pending  in  the  surro- 
gate's court  without  the  written  'consent  of 
the  parties.  Matter  of  Shipman,  5  N.  Y. 
Suppl.  559,  22  N.  Y.  Annot.  Cas.  289,  1  Con- 
noly  Surr.  256. 

82.  Woodin  Phoenix.  41  Mich.  655,  2 
N.  W.  923,  32  Am.  Rep.  172;  Rogers  r.  Wood- 
mansie,  3  IST.  J.  L.  954;  Little  v.  Silverthorne, 
3  N.  J.  L.  680;  Crane  v.  Hand,  3  N.  J.  L. 
414;  Hills  v.  Passage,  21  Wis.  294  [over- 
ruling Dinsmore  v.  Smith,  17  Wis.  20]. 
Contra,  Temple  v.  Mvers,  16  Pa.  Co.  Ct.  232. 

83.  Andrews  r.  Elderkin.  24  Wis.  531. 

84.  Farmers'  L.  c^-  T.  Co.  r.  Central  R.  Co., 
2  Fed.  656,  1  McCrarv  332. 

85.  Standfast  r.  Cfottv,  13  N.  Y.  Suppl. 
584. 

86.  Clark  r.  Clark.  7  Rob.  (N.  Y.)  62. 
But  sec  T)i  re  Bliss,  39  Hun  (N.  Y.)  594. 
holding  that  one  who  had  acted  as  referee  in 
a    divorce    suit   and   had    found    the  wife 
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proceeding  between  the  same  parties  before  him/^  does  not  disqualify  him  from 
acting  as  referee.  The  referee  need  not  reside  in  the  county  in  which  the  venue 
is  laid.^^  A  married  or  single  woman  may  act  as  referee  where  the  statute  provides 
for  the  appointment  of  persons/' 

D.  Selection  and  Appointment.^^  The  referee  must  be  appointed  as 
provided  for  by  statute,  rule  of  court,  or  the  local  practice.  Even  where  the 
referee  is  agreed  upon  by  the  parties,  an  order  appointing  him  as  referee  must  be 
made.^^  The  parties  may  agree  on  the  referee  in  which  case  the  court  is  usually 
required  to  appoint  such  person,  or  the  court  may  name  a  suitable  person  where 
the  parties  do  not  agree  on  any  one.^'^    Except  where  otherwise  provided  by 


guilty  of  misconduct  should  not  be  appointed 
referee  in  habeas  corpus  proceedings  brought 
by  the  mother  to  obtain  the  custody  of  the 
child. 

87.  Matter  of  Atkinson,  12  N.  Y.  St.  570. 

88.  O'Brien  v.  Catskill  Mountain  R.  Co., 
32  Hun  (N.  Y.)  636.  Contra,  see  Chubb  v. 
Berry,  7  Wend.  (N.  Y.)  483;  Sherwood  v. 
Tremper,  11  Johns.  (K  Y.)  406. 

89.  Evans  v,  Ives,  1  Kulp  (Pa.)  461,  15 
Phila.  635. 

90.  On  removal  or  discharge  of  referee  see 
injra,  VI,  I. 

On  death  of  referee  see  infra,  VI,  J. 
New  referee  on  failure  of  referee  to  qualify 
or  act  see  infra,  VI,  G. 

91.  Dickinson  v.  Earle,  31  N.  Y.  App.  Div. 
236,  52  N.  Y.  Suppl.  615. 

In  Pennsylvania  arbitrators  must  be  ap- 
pointed in  the  presence  of  both  parties. 
Shippen  v.  Bush,  1  Ball.  251,  1  L.  _ed.  123. 
After  entering  a  rule  to  choose  arbitrators, 
the  party  may,  before  notice  given,  alter  the 
date  for  selection.  Crawford  v.  Gable,  2  Pa. 
St.  444.  Notice  of  the  time  and  place  for 
appointing  arbitrators  must  be  given  to  all 
the  parties.  Marshall  v.  Lowry,  6  Serg.  &  R. 
281.  When  the  notice  to  defendant  calls  the 
plaintiff  "  James  B.  W."  when  in  fact  his 
name  is  "  John  B.  W.,"  the  misnomer  avoids 
the  notice.  Welsh  v.  Schall,  11  Pa.  Co.  Ct. 
30.  The  party  who  enters  "  the  rule  must 
serve  a  copy  of  the  record  of  the  appoint- 
ment on  the  adverse  party,  if  he  reside  in  the 
county,  although  his  attorney  attends  when 
the  appointment  is  made.  Henry  v.  Norwood, 
4  Watts  347.  But  where  a  rule  of  reference 
is  taken  by  plaintiff  in  an  action,  and 
defendant  acknowledges  service  of  the  notice, 
the  record  need  not  show  that  notices  of  the 
arbitrators'  appointment  was  proved.  Kirk 
V.  Eaton,  10  Serg.  &  R.  103.  The  arbitrators 
must  be  chosen  within  thirty  days  after  a 
rule  of  reference  is  entered.  Hewes  v.  Ma- 
chinery Co.,  2  Leg.  Rec.  210;  Grant  v.  Peo- 
ple's Mut.  Aid.  Soc,  2  Leg.  Rec.  190.  When 
the  prothonotary  records  that  he  acted  for 
the  absent  defendant  in  choosing  arbitrators, 
and  does  not  tell  all  the  particulars  of  how 
he  did  it,  the  presumption  is  that  he  did  it  in 
due  form  and  according  to  law.  Steele  v. 
Herrington,  1  Grant  442. 

Appointment  in  chambers  see  Judges,  23 
Cyc.  555. 

92.  Morev  v.  Warrior  Mower  Co.,  90  111. 
307;  Bonner  v.  McPhail,  31  Barb.   (N.  Y.) 
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106;  Litchfield  V.  Burwell,  5  How.  Pr, 
(N.  Y.)  341;  Stevenson  f.  Beecker,  1  Johns. 
(N.  Y.)  492;  Miller  v.  Vaughan,  1  Johns. 
(N.  Y.)  315.  See  also  supra,  IV,  A.  Com- 
pare Renouil  v.  Harris,  1  Code  Rep,  (N.  Y.) 
125  lafjfirmed  in  2  Sandf.  641,  2  Code  Rep. 
71]. 

93.  Billings  v.  Vanderbrek,  15  How.  Pr. 
(N.  Y.)  295;  Haner  v.  Bliss,  7  How.  Pr. 
(N.  Y.)  246.  See  also  Backus  v.  Smith,  3 
Cow.  (N.  Y.)  344. 

Agreement  in  writing.— An  agreement  by 
the  parties  that  a  certain  person  be  nomi- 
nated as  referee  must  be  in  writing,  and 
signed  by  the  parties  or  their  attorneys. 
Appointment  of  Referee,  13  How.  Pr.  (N.  Y. ) 
346. 

Statutory  exception  to  rule. —  Under  N.  Y. 
Code  Civ.  Proc.  §  1012,  requiring  the  courts 
to  designate  the  referee  where  it  grants  a  ref- 
erence by  consent  in  an  action  against  a  cor- 
poration for  the  appointment  of  a  receiver 
and  the  distribution  of  its  property,  a  refer- 
ence to  one  not  appointed  by  the  court  is 
a.bsolutely  void.  Fallon  v.  Egberts  Woolen- 
Mill  Co.,  24  Misc.  (N.  Y.)  304,  53  N.  Y. 
Suppl.  672  [affirmed  in  46  N.  Y.  App.  Div. 
630,  61  N.  Y.  Suppl.  1136]. 

94.  Heath  v.  Waters,  40  Mich.  457.  See 
also  Ryan  v.  Atlantic  Mut.  Ins.  Co.,  50  How. 
Pr.  (N.  Y.)  321  [affirmed  in  66  N.  Y.  628]. 
Compare  Samble  v.  Mechanics'  F.  Ins.  Co.,  1 
Hall  (N.  Y.)  617. 

Choice  of  one  party. — A  referee  cannot  be 
nominated  by  a  party  unless  the  other  par- 
ties agree.  Appointment  of  Referee,  13  How. 
Pr.  (N.  Y.)  346. 

In  Pennsylvania  the  appointment  of  arbi- 
trators must  be  made  according  to  the 
statute,  requiring  plaintiff  and  the  prothono- 
tary to  nominate  alternately  one  person,  the 
prothonotarv  acting  for  defendant.  Cave  v, 
Crumley,  1  iPa.  L.  J.  Rep.  312. 

Waiver  of  right  to  agree  on  referee.— 
Where  defendant  interposed  no  objection  to  a 
referee  when  appointed,  failed  to  allege  such 
appointment  as  a  ground  for  his  motion^  to 
set  aside  the  reference,  and  made  no  objec- 
tion until  after  the  referee  had  filed  his  re- 
port, he  waived  all  right  to  as;ree  on  a  suit- 
able referee.  Vette  v.  Geist,  155  Mo.  27,  55 
S.  W.  871.  The  only  illegality  in  the  first 
appointment  of  a  referee  beinw  failure  of  the 
court  to  first  afford  the  parties  opportunity 
to  agree  on  a  referee,  he  may,  on  such  op- 
portunity being  afforded  them,  and  they  fail- 
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statute/^  the  rule  is  that  after  referees  are  appointed  others  cannot  be  substituted 
without  a  further  order  of  court  and  the  consent  of  the  parties/^  consent  alone 
being  insufficient.®^  The  order  appointing  the  referee  need  be  in  no  particular 
form/^  but  should  either  contain  the  referee's  name  or  be  accompanied  by  the 
written  agreement  designating  a  certain  person  as  referee. Where  the  cause 
is  continued  from  term  to  term,  an  actual  reappointment  for  each  term  is  unneces- 
sary.^ A  formal  or  written  notice  of  the  appointment  need  not  be  given  to  the 
referees  where  they  actually  meet  and  make  an  award.^  Where  arbitrators  dis- 
agree and  select  an  umpire  it  is  not  necessary,  under  some  statutes,  for  the  clerk 
to  designate  the  time  for  the  umpire  to  act  under  his  appointment.^  Ordinarily 
it  is  improper  to  provide  in  an  order  substituting  a  new  referee  that  the  testimony 
taken  before  the  former  referee  shall  stand.* 

E.  Objections  to  Referee.  Objections  to  the  appointment  of  a  particular 
person  as  referee  must  be  urged  at  the  first  opportunity  or  they  will  be  deemed 
waived.^ 

F.  Oath.®  While  in  some  jurisdictions  referees  need  not  be  sworn/  yet  in 
most  states  an  oath  is  necessary  unless  waived  by  the  parties.^    The  oath  need 


ing  to  agree,  be  again  appointed.  Sanguinett 
V.  Webster,  153  Mo.  343,  54  S.  W.  563. 

95.  Stiles  V.  Carlisle,  etc..  Turnpike  Road, 
10  Serg.  &  R.  (Pa.)  286. 

96.  Hicks  V.  McDonell,  99  Mass.  459.  See 
also  Foltz  V.  Grubb,  2  Pa.  L.  J.  Rep.  420; 
Douglass  f.  Brandon,  6  Baxt.  (Tenn. )  58; 
Cooley  V.  Dill,  1  Swan  (Tenn.)  313.  And  see 
t??/m,  VI,  G. 

97.  Norvell  v.  Gibson,  6  Mo.  App.  581. 
Contra,  see  Manlove  v.  Thrift,  5  Munf.  (Va.) 
493. 

98.  Matter  of  Atkinson,  12  N.  Y.  St.  570, 

holding  that  an  order  directing  a  party  to 
attend  before  another,  describing  the  latter  as 
referee,  is  a  sufficient  appointment  of  the 
latter  as  referee,  as  the  words  "  hereby  ap- 
pointed "  may  be  fully  implied. 

99.  Appointment  of  Referee,  13  How.  Pr. 
(N.  Y.)  346. 

1.  Shaler,  etc.,  Quarry  Co.  v.  Campbell,  53 
Conn.  327,  2  Atl.  755. 

2.  Allison  V.  Bryson,  65  K  C.  44. 

3.  McHugh  V.  Peck,  29  Tex.  141. 

4.  Heerdegen  v.  Loreck,  17  N.  Y.  App. 
Div.  515,  45  N.  Y.  Suppl.  585;  Griffin  v. 
Miner,  54  N.  Y.  Super  Ct.  46.  But  see 
Lecocq  v.  Pottier,  65  Hun  (N.  Y.)  598,  20 
N.  Y.  Suppl.  570;  Betts  v.  Letcher,  1  S.  D. 
182,  46  N.  W.  193,  holding  that  where  a 
referee  "  to  take  testimony,"  after  partially 
performing  his  duties,  was  succeeded  by  a 
referee  "  to  hear  and  determine  all  issues  of 
fact,"  the  testimony  taken  by  the  former  was 
properly  admitted  in  evidence  by  the  latter. 
Compare  Gee  v.  Humphries,  49  S.  C.  253,  27 
S.  E.  101,  holding  that  incompetent  testimony 
taken  on  one  reference  is  not  rendered  com- 
petent on  a  second  reference  against  persons 
not  parties  to  the  first  by  a  provision  in  the 
order  of  reference  that  the  testimony  taken 
on  the  first  reference  might  be  used. 

Effect  of  stipulation. —  ^'\niere  it  is  stipu- 
lated that  testimony  taken  before  a  former 
referee  may  be  received  before  the  one  substi- 
tuted, the  latter's  refusal  to  allow  witnesses 
whose  testimony  is  so  received  to  be  reex- 
amined is  a  matter  of  discretion,  and  is  not 


reviewable.  Griffin  v.  Miner,  3  N.  Y.  St. 
521. 

5.  Story  r.  De  Armond,  179  111.  510,  53 
K  E.  990  [affirming  77  111.  App.  74]  ;  Burn- 
ham  V.  Goffstown,  50  N.  H.  560;  Perry  v. 
Moore,  2  E.  D.  Smith  (N.  Y.)  32,  3  Code 
Rep.  221;  Goldberger  v.  Manhattan  R.  Co.,  3 
Misc.  (N.  Y.)  441,  23  N.  Y.  Suppl.  176;  Eich- 
berg  V.  Wickham,  21  N.  Y.  Suppl.  647.  See 
also  Pitts  V.  Langsdale,  32  Ind.  218.  See  also 
supra,  VI,  G,  2. 

6.  Waiver  of  objections  by  appearance  and 
participation  in  proceedings  see  infra,  VII, 
G,  2. 

7.  Calif ornia.-— Sloan  v.  Smith,  3  Cal.  406. 
Illinois. —  Story  v.  De  Armond,  179  111.  510, 

53  N.  E.  990  [afftrming  77  111.  App.  74]; 
Pardridge  v.  Ryan,  35  111.  App.  230  [affirmed 
in  134  111.  247,  25  N.  E.  627].  But  see  Greg- 
ory V.  Healy,  61  111.  470. 

Indiana. —  Daggy  v.  Cronnelly,  20  Ind.  474; 
Dickerson  v.  Hays,  4  Blackf.  44. 

Michigan. —  Underwood  v.  McDuffee,  15 
Mich.  361,  93  Am.  Dec.  194. 

Mississippi. —  Benoit  v.  Brill,  24  Miss.  83. 

See  42  Cent.  Dig.  tit.  "  Reference,"  §  68. 

Compare  Bradstreet  v.  Erskine,  50  Me.  407, 
holding  that  the  law  does  not  require  that 
referees,  whom  the  parties  have  agreed  upon, 
should  be  sworn,  notwithstanding  the  agree- 
ment to  refer  confers  upon  them  the  powers 
of  commissioners,  who  by  law  must  act  and 
determine  on  their  oaths. 

8.  Delaicare. —  Kinney  v.  Short,  2  Harr. 
357. 

Louisiana. —  Mooney  v.  Cage,  6  Rob.  494; 
Locke  V.  Dakin,  15  La.  423;  Nott  r.  Daunoy, 
2  Mart.  N.  S.  1. 

'New  Yor/t-.— Matter  of  Vilmar.  10  Daly  15; 
Nason  r.  Ludington,  8  Dalv  149;  Browning  r. 
Marvin.  5  Abb.  N.  Cas.  285;  Exchange  F.  Ins. 
Co.  V.  Earlv.  4  Abb.  K  Cas.  78.  54  How.  Pr. 
279:  McCowan  v.  Newman,  54  How.  Pr.  458.  ^ 

Ol-laJiona. —  Province  r.  Lovi,  4  Okla.  672, 
47  Pne.  476. 

PcnnsuJrania. —  Temple  r.  !Mvers,  16  Pa. 
Co.  Ct.  2:V2. 

See  42  Cent.  Dig.  tit.  "  Reference."  §  68. 
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not  be  in  the  precise  language  of  the  statute/  and  generally  may  be  administered 
by  any  one  who  may  take  an  oath  or  affidavit  or  by  one  specially  enumerated  in 
the  reference  statute. The  common  practice  is  for  the  report  to  recite  the  taking 
of  the  oath,"  but  it  may  be  shown  by  intrinsic  evidence/^  and  if  the  report  does 
not  show  that  the  referee  was  sworn  the  presumption  is  that  he  took  the  necessary 
oath.^^  The  oath  may  be  expressly  dispensed  with  by  the  parties/*  and  may  also 
be  waived  by  conduct.^'  So  an  irregularity  in  the  swearing  of  referees  occurring 
in  the  presence  of  the  parties  must  be  taken  advantage  of  at  once  or  the  objection 
is  waived. If  the  referee  is  not  sworn,  the  proper  remedy  is  to  move  to  recom- 
mit the  report/^  the  omission  not  being  jurisdictional/^  nor  ground  for  setting 
aside  the  judgment  entered  on  the  report. 

G.  Failure  to  Qualify  or  Act.^^  Unless  the  stipulation  otherwise  provides/^ 
the  court  may  appoint  another  referee  where  the  referee,  or  one  or  more  of  several 
referees,  refuses  to  serve;  especially  where  it  is  so  provided  for  by  stipulation.^^ 
A  referee  cannot  be  substituted  merely  by  agreement  of  the  parties,^*  although 


Reference  to  compute  amount  due  on  de- 
fault.—  But  a  referee  appointed  under  Code 
Civ.  Proc.  §  1215,  authorizing  an  appoint- 
ment of  a  referee  for  the  purpose  of  determin- 
ing the  amount  for  which  a  default  judgment 
shall  be  entered,  need  not  be  sworn.  Mc- 
Gowan  v.  Newman,  4  Abb.  N.  Cas.  (N.  Y.) 
80,  54  How.  Pr.  458.  Contra,  Exchange  F. 
Ins.  Co.  V.  Early,  4  Abb.  N.  Cas.  (N.  Y.) 
78,  54  How.  Pr.  279. 

Time. — A  report  is  good,  although  the  ex- 
perts were  sworn  after  it  was  reduced  to 
writing  and  by  a  justice  of  the  peace.  Nott 
v.  Daunoy,  2  Mart.  N.  S.  (La.)  1. 

After  recommittal  of  report. —  Where  an 
award  is  recommitted  to  the  arbitrators  for 
reconsideration,  it  is  not  necessary  that  the 
arbitrators  should  be  resworn.  Tomlinson  v. 
Hammond,  8  Iowa  40. 

9.  Province  v.  Lovi,  4  Okla.  G72,  47  Pac. 
476. 

10.  Super  V.  Mauger,  1  Leg.  Rec.  (Pa.) 
125. 

11.  Swayze  v.  Ribble,  3  N.  J.  L.  G60. 

Recital  as  prima  facie  evidence. —  The  re- 
cital in  a  report  that  he  had  been  "  duly 
qualified  "  is  prima  facie  evidence  that  he  had 
been  sworn  as  the  statute  requires.  Edward- 
son  V  Garnhart,  56  Mo.  81. 

Evidence  in  rebuttal. —  The  effect  of  a 
statement  in  a  report  that  the  referee  took 
the  proper  oath  is  not  overcome  by  the  affi- 
davit of  the  counsel  of  one  party  tliat  he  did 
not  so  do,  testimony  being  takeii  by  the 
referee  without  objection  from  either  party. 
Bissell  v.  Warde,  129  Mo.  439,  31  S.  W.  928. 

Presumptions. —  If  an  award  state  that  the 
arbitrators  were  sworn  before  J  S,  it  will 
be  presumed  that  he  had  power  to  administer 
the  oath  to  them.  Shryock  v.  Morton,  2  A.  K. 
Marsh.   (Ky.)  561. 

12.  Sears  i\  Sellew,  28  Iowa  501;  Rhodes 
i\  Ward,  32  S.  W.  950,  17  Ky.  L.  Rep.  875; 
Reed  v.  Talford,  10  Vt.  568.  But  see  Curry 
V.  Lilley,  9  Pa.  Co.  Ct.  590. 

13.  Young  r.  Young,  18  Minn.  90;  Leyde 
V.  Martin,  16  Minn.  38;  Monitor  Iron  Works 
Co.  V.  Ketchum,  47  Wis.  177,  2  N.  W.  80. 

14.  Graham  v.  Hamilton,  1  Binn.  (Pa.) 
461. 

Evidence. —  Upon  hearing  of  exceptions  to 
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a  statutory  award,  a  report  certifying  that 
the  parties  had  dispensed  with  the  oath  is 
prima  facie  evidence  of  the  fact,  the  act  of 
March  21,  180'6,  providing  for  oath  unless 
"  dispensed  with  by  consent  of  parties." 
Brink  v.  Bell,  4  Yeates  (Pa.)  491. 

15.  Pardridge  v.  Rvan,  134  111.  247,  25 
N.  E.  027;  Story  r.  De  Armond,  77  111.  App. 
74;  McGowan  r.  Newman,  4  Abb.  N.  Cas. 
(N.  Y. )  80,  54  How.  Pr.  458  [reversing  4 
Abb.  N.  Cas.  78,  54  How.  Pr.  279].  See  also 
infra,  VII,  G,  2. 

16.  Vanwegen  v.  Davis,  4  Leg.  Gaz.  (Pa.) 
222. 

A  statutory  requirement  that  the  oath 
must  be  subscribed  may  be  waived  by  failure 
to  object  where  the  referee  is  merely  sworn 
in  open  court  in  the  presence  of  both  parties. 
Vogt  v.  Butler,  105  Mo.  479,  16  S.  W.  512. 

17.  Harrison  r.  Harrison,  115  Ga.  999,  42 
S.  E.  382;  Matter  of  Vilmar,  10  Daly  (N.Y.) 
15. 

18.  People  V.  McGinnis,  1  Park.  Cr.  (N.  Y.) 
387. 

19.  Katt  V.  Germania  F.  Ins.  Co.,  26  Hun 
(N.  Y.)  429. 

20.  See  also  supra,  VI,  D. 

21.  May  r.  Moore,  24  Hun  (N.  Y.)  351. 

22.  May  v.  Moore,  24  Hun  (N.  Y.)  351; 
My  Laundry  Co.  v.  Schmeling,  129  Wis.  597, 
109  N.  W.  540.  Compare  Lecocq  v.  Pottier, 
65  Hun  (N.  Y.)  598,  20  N.  Y,  Suppl.  570. 

Resignation  as  equivalent  to  refusal  to 
serve. —  The  resignation  of  a  referee  after  his 
appointment  and  service  for  a  considerable 
time  is  a  "  refusal  to  serve,"  within  the  mean- 
ing of  Code  Civ.  Proc.  §  1011,  requiring  the 
court  to  appoint  another  referee  where  the 
referee  named  in  the  stipulation  refuses  to 
serve.  Brooklyn  Heights  R.  Co.  v.  Brooklyn 
City  R.  Co.,  105  N.  Y.  App.  Div.  88,  93  N.  Y. 
Suppl.  849. 

23.  Noonan  i\  Orton,  22  Wis.  84. 

24.  Woodbury  v.  Proctor,  9  Gray  (Mass.) 
18.  But  see  Snodgrass  v.  Armbrester,  90  Ala. 
493,  7  So.  840,  holding  that  when  one  of  the 
arbitrators  agreed  on  by  the  parties  to  a 
pending  suit  declines  to  act,  and  another  is 
substituted  by  agreement,  a  memorandum  of 
the  substitution  on  the  submission  is  not 
necessary,  under   code,  section  3225,  whicH 
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in  at  least  one  state  the  statute  authorizes  the  arbitrators  present  at  the  hearing 
to  appoint  persons  in  place  of  absentees.^^  Where  one  of  several  referees  declines 
to  serve  and  another  is  appointed  in  his  place,  it  will  be  presumed  that  the  substi- 
tution was  with  the  consent  of  the  parties.^^ 

H.  Resignation  or  Disqualification.^^  Except  where  otherwise  provided 
by  statute/-^^  a  referee  may  resign.  Where  a  referee  resigns,  a  motion  to  appoint 
a  new  referee  should  ordinarily  be  addressed  to  the  court  which  appointed  him 
and  not  to  one  of  the  justices  thereof .^^  Where  a  referee  becomes  disqualified 
by  reason  of  his  election  as  a  judge  and  there  has  been  no  substitution,  the  court 
may,  after  the  expiration  of  his  term  as  judge,  allow  the  parties  to  proceed  with  the 
reference  on  the  evidence  and  proceedings  as  they  stood  when  he  was  elected  judge. 

I,  Removal.^^  A  referee  is  subject  to  removal  by  the  court, even  where 
appointed  by  agreement  of  the  parties,^^  but  only  for  good  and  substantial  reasons.^* 
For  instance  the  referee  may  be  removed  because  of  prejudice  or  bias,^^  or  mis- 
conduct,^*^ or  the  expression  of  an  opinion  on  the  facts  before  the  hearing.^^  But 
where  a  new  trial  has  been  granted  on  the  ground  of  newly  discovered  evidence, 
the  referee  should  not  be  removed  on  the  ground  that  he  has  fixed  opinions  as  to 
the  law  and  facts,  where  there  is  a  suggestion  of  partiality,  unfairness,  or  miscon- 
duct.^^ So  where  the  parties  knew  all  the  facts  at  the  time  they  consented  to 
the  appointment,  such  facts  are  not  ground  for  removal.^^  He  should  not  be 
removed  because  of  alleged  error  in  his  rulings ;    but  he  may  be  removed  for  unreason- 


requires  such  memorandum  in  cases  submitted 
when  no  suit  is  pending. 

25.  Stiles  V.  Carlisle,  etc.,  Turnpike  Eoad, 
10  Serg.  &  R.  (Pa.)  286,  holding  that  an  arbi- 
trator who  is  present  but  declines  to  act  may 
be  considered  as  absent  and  a  person  ap- 
pointed in  his  place. 

Successive  vacancies. — Arbitrators  cannot, 
without  consent  of  the  parties,  supply  a  va- 
cancy in  their  number  a  second  time.  Mitch- 
ell V.  Wilhelm,  6  Watts  (Pa.)  259. 

26.  Browning  v.  McManus,  1  Whart.  (Pa.) 
177. 

27.  As  ground  for  setting  aside  report  see 
supra,  TV,  I,  2. 

As  ground  for  removal  see  infra,  VI,  I. 

28.  See  the  statutes  of  the  several  states. 
In  Louisiana  the  statute  providing  that 

arbitrators  shall  not  be  allowed  to  resign 
without  a  good  cause  applies  only  to  judicial 
arbitrators  appointed  to  decide  a  cause  al- 
ready pending  and  does  not  apply  to  arbi- 
trators who  have  not  taken  their  oaths.  Lal- 
lande  v.  Bonn,  13  La.  462. 

29.  Bradv  v.  Kennedy,  65  N.  Y.  App.  Div. 
190,  72  N,  Y.  Suppl.  507. 

30.  Countryman  v.  Norton,  21  Hun  (N.  Y.) 
17. 

31.  Appointment  of  new  referee  on  setting 
aside  report  see  infra,  VIII,  I,  7,  e. 

32.  Ford  v.  Ford,  53  Barb.  (N.  Y.)  525, 
35  How.  Pr.  321. 

33.  Klein  v.  Continental  Ins.  Co.,  62  Hun 
(N.  Y.)  341,  17  N.  Y.  Suppl.  218. 

34.  Klein  v.  Continental  Ins.  Co.,  62  Hun 
(N.  Y.)  .341,  17  N.  Y.  Suppl.  218.  See  also 
Maioas  v.  Leony,  113  N.  Y.  619,  20  N.  E.  586. 

35.  Goldberger  v.  Manhattan  K.  Co.,  3 
Misc.  (N.  Y.)  441,  23  N.  Y.  Sup])l.  176; 
In  re  Mellen,  18  N.  Y.  Suppl.  515,  holding, 
however,  that  the  fact  that  a  referee  eliarc^ea 
an  attorney  for  one  of  the  parties  with  pur- 
posely delaying  and  obstructing  proceedings 


before  himself,  the  charge  being  true,  is  in- 
sufficient to  justify  the  removal  of  a  referee 
on  the  ground  of  prejudice.  See  also  Cald- 
w^ell  V.  Mutual  Reserve  Fund  Life  Assoc.,  30 
Misc.  (N.  Y.)  510,  63  N.  Y.  Suppl.  841. 

How  objection  raised. — A  referee  cannot 
pass  on  a  motion  which  presents  the  question 
of  his  own  bias  or  prejudice,  but  such  objec- 
tion must  be  raised  by  a  motion  to  the  court 
to  discharge  the  referee.  Brewer  v.  Asher,  8 
Okla.  231,  56  Pac.  714. 

The  fact  that  plaintiff's  attorney  and  the 
referee  were  occupants  of  the  same  office  is 
not  of  itself  ground  for  removal  where  the 
objection  was  known  to  defendant  when  he 
consented  to  the  appointment.  Perry  v. 
Moore,  2  E.  D.  Smith  (N.  Y.)  32,  3  Code 
Pep.  221. 

36.  Smith  v.  Dunn,  91  N.  Y.  App.  Div.  200, 
86  N.  Y.  Suppl.  307,  holding  that  where  a 
referee  discussed  facts  connected  with  the 
matter  referred  to  him  with  a  witness  who 
was  to  testify  before  him,  in  the  absence  of 
counsel  for  the  respective  parties,  he  Avas 
guilty  of  such  misconduct  as  required  his 
removal  at  the  instance  o!  one  of  the  parties, 
although  he  had  no  improper  motives  in  so 
doing. 

37.  Bowen  v.  Steere,  6  P.  I.  251.  But  see 
Graves  v.  Fisher,  5  Me.  69,  17  Am.  Dec.  203, 
holding  that  it  is  no  obiection  to  a  report 
that  one  of  them  had  formed  a  previous  opin- 
ion upon  the  case  submitted  to  thorn,  if  his 
mind  appears  to  have  boon  still  oven  to  con- 
viction, and  no  imputation  of  unfairness  rests 
upon  him. 

38.  Klein  r.  Continental  Ins.  Co..  62  Hun 
(N.  Y.)   341,  17  N.  Y.  Suppl.  218. 

39.  Coldbero-er  r.  :\ran1iattan  P.  Co..  3 
Misc.  (N.  Y.)  441.  23  N.  Y.  Suppl.  176; 
Eiclibero-  r.  Wickliani.  21  N.  Y.  Suppl.  647. 

40.  :\larie  r.  Garrison,  7  N.  Y.  Civ.  Proc. 
40,  1  How.  Pr.  N.  S.  32. 
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able  delay  in  proceeding  with  the  reference/^  or  for  failure  to  make  his  report 
within  the  time  ordered  by  the  court  at  the  time  of  his  appointment.*^  So  if  he 
is  unwilling  to  accept  the  statutory  compensation  for  his  services  and  requests 
a  stipulation  for  more,  which  is  refused  by  one  of  the  parties,  he  should  be  removed.*^ 

J.  Death.  The  death  of  a  referee  does  not  generally  preclude  the  appoint- 
ment of  another  referee.**  Where  he  dies  after  making  his  report,  but  before, 
he  has  complied  with  an  order  to  amend  it,  judgment  may  be  entered  on  the  report 
and  the  order  for  amendment  may  be  vacated.*^  A  new  referee  cannot  be  appointed 
during  a  time  when  the  proceedings  are  stayed.*^  Where  he  dies  before  report- 
ing the  testimony,  it  may  be  thereafter  filed  if  it  can  be  clearly  identified.*^  Where 
one  of  several  referees  dies  after  the  filing  of  the  report,  the  survivors  may  make 
up  the  minutes  of  the  proceedings.*^ 

K.  Delegation  of  Authority.  Referees  cannot  delegate  their  authority  to 
others,  or  provide  for  the  settlement  of  a  future  dispute  by  another  tribunal, 
unless  such  power  is  conferred  upon  them  by  the  agreement  of  the  parties.*^ 
But  a  referee  may  employ  a  competent  person  to  write  down  the  testimony  for 
him ;  and,  where  the  reference  is  for  an  accounting,  may  employ  other  persons 
to  examine  books. 

VII.  PROCEEDINGS  BEFORE  REFEREE.^^ 

A.  General  Considerations.  The  practice  on  a  trial  before  a  referee 
where  the  reference  is  a  general  one  to  hear  and  determine  the  issues,  is  largely 
the  same  as  on  a  trial  by  the  court  without  a  jury.^^  Generally,  where  the  refer- 
ence is  to  hear  and  determine,  the  referee  can  exercise  all  the  powers  of  a  judge 
concerning  the  trial  of  the  cause  referred ;  ^*  although  the  referee  has  not,  in  all 


41.  Forrest  v.  Forrest,  3  Bosw.  (N.  Y.)  650. 

42.  Rhodes  v.  Williams,  12  Nev.  20. 

43.  Smith  r.  Dunn,  94  N.  Y.  App.  Div. 
429,  88  N.  Y.  Suppl.  58 ;  Devlin  v.  New  York, 
7  Daly  (N.  Y.)  466,  54  How.  Pr.  383. 

44.  Devlin  v.  New  York,  9  Daly  (N.  Y.) 
334,  62  How.  Pr.  163;  Carpenter  v.  Shepard- 
son,  46  Wis.  557,  1  N.  W.  173.  But  see  Berls 
r.  Metropolitan  El.  R.  Co.,  15  N.  Y.  Suppl. 
155;  Girard  v.  Hutchinson,  2  Serg.  &  R.  (Pa.) 
188;  Huggins  v.  Neill,  38  Wklv.  Notes  Cas. 
(Pa.)  467. 

As  dependent  on  whether  reference  is  by 
consent. —  Where  a  cause  is  referred  by  con- 
sent of  parties.,  the  death  of  the  referee  ends 
the  reference.  Otiierwise  where  the  reference 
is  by  order  of  court.  In  such  case  a  new 
referee  must  be  appointed,  and  the  trial  be- 
gun anew.  Devlin  v.  New  York,  9  Daly 
(N.  Y.)  334,  62  How.  Pr.  163. 

Matters  considered. — On  motion  to  appoint 
a  referee  in  place  of  a  deceased  referee,  whose 
appointment  has  been  confirmed  on  appeal, 
objections  to  the  merits  of  the  original  appli- 
cation cannot  be  considered.  Matter  of  Plumb, 
54  Hun  (N.  Y.)  637,  7  N.  Y.  Suppl.  493. 

45.  Juliand  i\  Grant,  34  How.  Pr.  (N.Y.) 
132. 

46.  Devlin  i\  New  York,  9  Daly  (N.  Y.) 
331,  62  How.  Pr.  163. 

47.  Davidson  v.  Copeland,  69  S.  C.  47,  48 
S.  E.  33. 

48.  Westbrook  v.  Dubois,  3  How.  Pr. 
(N.  Y.)  26. 

49.  Levezev  t*.  Gorgas,  4  Dall.  (Pa.)  71, 
1  L.  ed.  746."^ 

The  authority  of  a  referee  to  administer 
oaths  being  given  to  him  by  the  court  cannot 
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be  delegated  by  him  to  another  officer.  Secu- 
rity F.  Ins.  Co.  V.  Martin,  15  Abb.  Pr.  (N.  Y.) 
479. 

50.  Fairbanks  r.  Holliday,  59  Wis.  77,  17 
N.  W.  675. 

51.  Moore  v.  Barnett,  17  Ind.  349. 
Irregularities  as  ground  for  setting  aside 

report  see  tn/m,  VIII,  I,  7,  b,  (v). 

52.  Mandamus  against  referee  in  relation 
to  reference  see  Mandamus,  26  Cyc.  226. 

On  recommittal  of  report  see  iw/ra,  VIII,  . 
I,  8,  f. 

Perjury  in  proceedings  before  referee  see 
Perjuey,  30  Cyc.  1410. 

53.  See  inpa,  VII,  B-P. 

Oath  of  referee  see  supra,  VI,  F. 

The  referee  must  be  present  during  the 
progress  of  the  trial.  Metcalf  v.  Baker,  34 
N.  Y.  Super.  Ct.  10,  11  Abb.  Pr.  N.  S.  431 
[affirmed  in  52  N.  Y.  649],  holding,  however, 
that  where  a  referee  absents  himself  without 
objection  of  the  parties  during  the  progress 
of  a  trial,  it  is  too  late  to  object  to  such 
conduct  on  a  motion  to  set  aside  the  report 
for  such  cause.  See  Fairbanks  v.  Holliday, 
59  Wis.  77,  17  N.  W.  675. 

Minutes. —  The  court  cannot  require  ref- 
erees to  keep  regular  mdnutes  of  their  meet- 
ings and  adjournments.  Mundorf  v.  Grier,  7 
Pittsb.  Leg.  J.  (Pa.)  164. 

54.  Plant  v.  Fleming,  20  Cal.  92;  Palmer 
V.  Palmer,  13  How.  Pr.  (N.  Y.)  363.  See 
Scott  V.  Thompson,  7  Manitoba  472. 

Inspection  and  view. — The  referee  may  him- 
self compare  writings  to  determine  the  gen- 
uineness of  handwriting  (Hunt  v.  Lawless,  7 
Abb.  N.  Cas.  (N.  Y.)  113  [affirmed  in  47 
N.  Y.  Super.  Ct.  540]),  or  use  a  magnifying 


REFERENCES 


[34  Cye.]  811 


respects,  such  extensive  powers  as  has  the  court  on  a  trial  without  a  jury.^^  Where 
there  is  no  statute  regulating  the  proceedings  before  the  referee,  the  proceedings 
must  be  governed  by  the  terms  of  the  reference,  the  agreement  of  the  parties, 
or  the  common-law  practice.^®  But  in  the  absence  of  proof  to  the  contrary,  the 
proceedings  will  be  deemed  to  have  been  regular." 

B.  Before  Several  Referees.^^  Except  where  otherwise  provided  by 
statute,^^  all  the  referees  in  a  cause  must  meet  and  hear  the  allegations  and  proofs 
of  the  parties. 


glass  in  determining  a  question  as  to  altera- 
tions, erasures,  and  tracings  (Frank  V. 
Chemical  Nat.  Bank,  45  N.  Y.  Super.  Ct.  452 
{affirmed  in  84  N.  Y.  209,  38  Am.  Rep.  501] ), 
or  view  the  premises  (Nutter  t\  Taylor,  78 
Me.  424,  6  Atl.  835,  holding  that  a  view  of 
the  premises  is  discretionary  with  the  ref- 
erees, and  their  determination,  honestly  made, 
is  final).  In  an  action  for  the  contract  price 
of  a  building,  a  stipulation  that  the  referee, 
with  a  person  of  his  own  selection,  may 
examine  the  building,  and  may,  in  making 
his  decision,  consider  what  he  discovers  on 
the  inspection,  does  not  authorize  the  referee 
to  render  his  decision  on  the  unverified  report 
of  a  person  selected  by  him  to  make  an  ex- 
amination of  the  building.  Lewis  v.  Yagel, 
77  Hun  (N.  Y.)  337,  28  N.  Y.  Suppl.  833. 
Where  an  auditor  reported  to  the  court  that 
in  his  opinion  a  view  was  necessary  to  a 
decision  of  the  case,  and  that  it  should  be 
taken  before  the  evidence  was  introduced,  it 
was  within  the  discretion  of  the  court  to  au- 
tliorize  the  auditor  to  take  a  view.  Clark  v. 
Baker,  192  Mass.  226,  78  N.  E.  455.  Where 
a  party  to  an  action  in  ejectment  requests 
the  auditor  to  whom  the  case  has  been  re- 
ferred to  inspect  the  premises,  he  cannot 
afterward  object  to  the  impression  produced 
on  the  mind  of  the  auditor  by  such  inspec- 
tion. Collinsville  Granite  Co.  v.  Phillips,  123 
Ga.  830,  51  S.  E.  666. 

Motions  and  other  incidental  proceedings 
before  referee. — A  referee  has  the  same  au- 
thority as  a  court  to  decide  motions  which 
may  arise  during  the  progress  of  the  trial. 
Stimson  v,  Estes,  3  Oreg.  521.  However, 
where  a  party  refuses  to  obey  an  order  of 
court  to  produce  books  and  papers  before  the 
referee,  an  application  for  attachment  against 
him  must  be  made  to  the  court.  Higgins  V. 
Bishop,  12  N.  Y.  Leg.  Obs.  127. 

Order  to  produce  affiant  as  witness. — Where 
a  reference  is  ordered  on  a  motion,  the  court 
can  compel  a  party  to  produce  before  the 
referee  the  individuals  whose  affidavits  have 
been  read  for  the  purpose  of  revealing  their 
identity  and  existence.  Stubbs  v.  Ripley,  39 
Hun  (N.  Y.)  620. 

Signing  exceptions.— Where  the  statute 
provides  that  it  is  the  duty  of  the  referees  to 
sign  any  true  exceptions  taken  to  any  de- 
cision by  them  and  return  them  with 'their 
report,  it  is  not  the  duty  of  the  judge  of  the 
•court  to  sign  such  exceptions.  State  v. 
Gaslin,  30  Nebr.  651,  46  N.  W.  917. 

Depositions. —  Power  of  referee  to  enter- 
tain application  for  commission  to  take  tes- 
timony see  Depositions,  13  Cyc.  860  note 
45.  ^ 


Power  and  duty  to  settle  case  or  statement 
on  appeal  from  judgment  on  report  see  Ap- 
peal AND  Error,  3  Cyc.  69. 

Power  to  amend  report  see  infra,  VIII,  E. 

Power  to  award  costs  see  Costs,  11  Cyc. 
148. 

Power  to  grant  extra  allowance  see  Costs, 
11  Cyc.  141. 

55.  See  cases  cited  infra,  this  note. 

Administering  oath  to  witnesses. — ^A  ref- 
eree cannot  administer  an  oath  except  where 
the  power  to  do  so  is  conferred  by  statute 
or  granted  by  the  order  of  the  court  appoint- 
ing him.  Bonner  v.  McPhail,  31  Barb.  (N  Y.) 
106. 

Order  to  produce  books. —  The  referee  has 
no  power  to  order  a  party  to  produce  his 
books  where  such  power  is  not  given  in  the 
order  of  reference.  Frazer  v.  Phelps,  3  Sandf. 
(N.  Y.)  741,  1  Code  Rep.  N.  S.  214;  Dauvil- 
lier  V.  Myers,  17  Ch.  D.  346,  29  Wkly.  Rep. 
535.  But  see  In  re  Leigh,  4  Ch.  D.  661,  46 
L.  J.  Ch.  60,  25  Wkly.  Rep.  56.  A  provision 
giving  a  referee  power  to  compel  the  produc- 
tion of  books  and  papers  will  not  be  inserted 
in  an  order  of  reference  to  be  made  in  a 
eommon-law  action.  North  f.  Piatt,  7  Rob. 
(N.  Y.)  207.  But  it  has  been  held  that 
where  an  action  against  a  trustee  for  an 
account  is  referred  to  a  referee  to  determine 
the  issues  and  take  and  state  the  account, 
the  court  will  grant  to  the  referee  power  to 
compel  the  production  of  books  and  papers. 
Frazer  r,  Phelps,  4  Sandf.  (N.  Y.)  682,  Code 
Rep.  N.  S.  214. 

Power  to  grant  new  trial. —  Generally  a 
referee  has  no  power  to  grant  a  new  trial. 
Murrav  v.  School  Dist.  No.  3,  11  Nebr.  438, 
9  N.  W.  573;  Allentown  Sav.  Inst.  v.  Dela- 
ware River  Tel.  Co.,  8  Luz.  Leg.  Reg.  (Pa.) 
231.  But  see  Mundee  v.  Freeman,  23  Fla. 
529,  2  So.  153,  holding  that  after  a  referee 
has  filed  in  the  clerk's  office  an  order  refus- 
ing a  motion  for  a  new  trial,  he  has  no  power 
to  grant  a  rehearing  of  such  motion,  or  to 
permit  an  amendment  of  the  original  motion 
by  adding  a  new  ground  to  the  same. 

56.  Francis  v.  Ames,  14  Ind.  251. 

57.  Vanlandingham  i\  Lowerv,  2  111.  240; 
Bemus  r.  Clark,  29  Pa.  St.  251." 

58.  After  recommittal  of  report  see  infra, 
VIII,  J,  8,  f. 

Number  of  referees  required  to  be  ap- 
pointed see  svj)ra,  VI,  B. 

Report  of  several  referees  see  infra, 
VIII,  C. 

59.  Blevins  i\  Morledge,  5  Okla.  141,  47 
Pac.  1068. 

60.  Maine. —  Brann  v.  Vassalboro,  50  Me. 
64. 
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C.  Authority  as  Determined  by  Rule,  Order,  or  Interlocutory 
Decree.*'^  The  authority  of  a  referee  to  act  in  any  proceeding  or  with  regard  to 
a  particular  matter  is  determined  by  the  scope  of  the  order  or  rule  of  reference/^  or 


Massachusetts. —  Walker  v.  Melcher,  14 
Mass.  148;  Short  v.  Pratt,  6  Mass.  496. 

New  Hampshire. —  Eastman  v.  Burleigh,  2 
N.  H.  484;  In  re  Farwell,  2  N.  H.  123. 

Neio  Jersey. —  Hoff  v.  Taylor,  5  N.  J.  L. 
829. 

Neiu  York. — Mclnroy  v.  Benedict,  11  Johns. 
402;  Brower  v.  Kingsley,  1  Johns.  Cas.  334, 
holding  that  where  two  of  three  referees  meet, 
without  notice  to  the  third,  their  report  will 
be  set  aside  as  irregular. 

Vermont. —  Howard  v.  Conro,  2  Vt,  492. 

See  42  Cent.  Dig.  tit.  "References,"  §  81. 

Compare  Corrigan  v.  Ilockefeller,  10  Ohio 
S.  &  C.  PI.  Dec.  494,  8  Ohio  N.  P.  281;  Mann 
V.  Cahill,  1  Phila.  (Pa.)  92. 

But  see  Wells  v.  Scott,  1  Miles  (Pa.)  125. 

Agreement  of  parties. — ^  Where  an  action 
was  referred  under  a  rule  of  court  to  five 
persons,  on  Avhose  report,  or  that  of  a  ma- 
jority of  them,  judgment  was  to  be  entered, 
and,  after  due  notice  to  all,  only  four  met, 
and  the  parties  then  agreed  upon  another  in 
place  of  the  absent  referee,  and  signed  an 
agreement  at  the  foot  of  the  copy  of  the 
rule,  an  award  signed  by  the  referees  so 
agreed  to  was  good.  Lattimore  v.  Martin, 
Add.  (Pa.)  11. 

Agreement  on  report  while  together. —  The 
report  of  several  referees,  procured  by  the 
successful  party  to  be  signed  by  the  referees 
separately,  without  their  having  come  to  any 
agreement  on  a  report  while  together,  is  ir- 
regular, and  should  be  set  aside,  although  the 
party  may  have  acted  in  good  faith  in  pro- 
curing it.  In  causes  referred  to  several  ref- 
erees, there  must  be  a  conference  of  all,  and  a 
substantial  conclusion  by  a  majority,  em- 
bodied in  a  report  made  by  them  when  they 
are  together.  Townsend  v.  Glen's  Falls  Ins. 
Co.,  10  Abb.  Pr.  N.  S.  (N.  Y.)  277. 

Where  two  persons  are  appointed  by  the 
court  auditor  in  a  suit  pending  in  that  court, 
the  parties  are  not  bound  to  submit  to  the 
action  of  one  alone.  Crone  v.  Daniels,  20 
Conn.  331. 

Presumptions.^  "Where  a  cause  was  re- 
ferred to  three  persons  who,  or  any  two  of 
them,  were  to  report,  and  two  only  of  the 
referees  signed  the  report,  which  stated  that 
"  the  subscribers,"  having  heard  the  proofs, 
etc.,  find,  etc.,  it  was  held  that  it  should  be 
presumed  thai  all  the  referees  met  and  heard 
the  parties,  nothing  appearing  to  the  contrary 
on  the  record.  Yates  i'.  Russell,  17  Johns. 
(N.  Y.)  461. 

In  Pennsylvania,  where  one  of  the  arbi- 
trators does  not  attend,  the  record  must 
show  legal  service  upon  him.  Smith  v.  Barto- 
lett,  18  Leg.  Int.  110.  Two  arbitrators  can- 
not, in  the  absence  of  the  third,  under  the 
act  of  June  16,  1836,  sections  19,  20,  hear 
and  determine  the  case  unless  such  absence 
be,  under  the  twenty-second  section  of  the 
same  act,  caused  by  death,  incapability,  re- 
fusal to  attend,   or   removal   or  departure 
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from  the  country.  Albright  v.  Coal,  etc.,  Co., 
2  Leg.  Rec.  Rep.  267.  The  fact  that  one  of 
the  arbitrators  appointed  failed  to  attend  the 
hearing  and  the  other  two  appointed  a  sub- 
stitute, who  served  without  having  received 
the  statutory  notice  fifteen  days  before  the 
meeting,  is  not  a  fatal  defect.  Brown  v. 
Brashier,  2  Penr.  &  W.  114. 

61.  Report  as  within  rule  of  reference  see 
infra,  VIII,  D,  2. 

62.  California. —  Solomon  v.  Maguire,  29 
Cal.  227. 

Georgia. —  McMahon  v.  Paris,  87  Ga.  660, 

13  S.  E.  572. 

Idaho. — Idaho  Placer  Min.   Co.  v.  Green, 

14  Ida.  294,  94  Pac.  161. 

Maine. —  Pales  v.  Hemenway,  64  Me.  373 
(holding  that  an  unrestricted  reference  by 
rule  of  court  of  a  suit  pending  upon  a  mort- 
gage gives  authority  to  the  referee,  if  he 
finds  plaintiff  entitled  to  recover,  to  deter- 
mine the  amount  of  the  conditional  judg- 
ment) ;  Buck  V.  Spoflford,  35  Me.  526; 
Sweeny  v.  Miller,  34  Me.  388. 

Massachusetts. —  Electric  Supply,  etc.,  Co. 
V.  Conwav  Electric  Light,  etc.,  Co.,  186  Mass. 
449,  71  N.  E.  983;  Holmes  i\  Turners  Falls 
Lumber  Co.,  150  Mass.  535,  23  N.  E.  305, 
6  L.  R.  A.  283;  Newton  v.  Rice,  118  Mass. 
417;  Lowe  V.  Pimental,  115  Mass.  44;  Rich 
r.  Jones,  9  Cush.  329;  Locke  v.  Bennett,  7 
Cush.  445:  Barnard  v.  Stevens,  11  Mete.  297. 

Missouri. —  Farmers',  etc.,  Bank  v.  Mc- 
Mullen,  85  Mo.  App.  142,  holding  that  where 
he  is  ordered  merely  to  review  the  findings 
of  his  predecessor,  he  cannot  hear  the  case 
anew  on  additional  evidence. 

ISIeio  York. — •  Sternbach  v.  Friedman,  75 
N.  Y.  App.  Div.  418,  78  N.  Y.  Suppl.  318; 
Myers  v.  Cronk,  45  Hun  401  [affirmed  in  113 
K  Y.  608,  21  N.  E.  984]  ;  Derham  v.  Lee, 
47  N.  Y.  Super.  Ct.  174  [affirmed  in  87  N.  Y. 
599]. 

North  Carolina. —  Cowan  v.  McNeeley,  32 
N.  C.  5. 

Pennsylvania. —  McGinn  v.  Benner,  180  Pa. 
St.  396,  36  Atl.  925;  Prouty  v.  Prouty,  etc., 
Boot,  etc.,  Co.,  155  Pa.  St.  112,  25  Atl.  1001; 
Yoder's  Appeal,  45  Pa.  St.  394;  Richter  v. 
Chamberlin,  6  Binn.  34  (holding  that  in  a 
submission  to  arbitration  of  an  action  for 
trespass  quare  clausum  fregit,  an  award  fix- 
ing the  boundary  line  of  lands  is  beyond 
the  scope  of  the  submission)  ;  In  re  Goss- 
ner,  6  Whart.  401 ;  Gross  v.  Zorger,  3  Yeates 
521;  Matter  of  Williams,  5  Pa.  L.  J. 
265. 

South  Carolina. —  Loan,  etc..  Bank  v.  Mil- 
ler, 39  S.  C.  175,  17  S.  E.  592. 

South  Dakota. —  Betts  v.  Letcher,  1  S,  D. 
182,  46  N.  W.  193. 

Vermont. —  American  Can  Co.  v.  Grimm, 

79  Vt.  494,  65  Atl.  531;  Meech  v.  Meech, 
37  Vt.  414;  Cook  v.  Carpenter,  34  Vt.  121, 

80  Am.  Dec.  670;  Fulton  v.  Wiley,  32  Vt. 
762;  Lazell  v.  Houghton,  32  Vt.  579. 
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interlocutory  decree/^  and  he  cannot  go  outside  it  in  his  investigation  or  deter- 
mination. Where  the  order  refers  'Hhe  cause/'  or  "the  action/'  without 
more  specific  provisions,  all  of  the  issues  are  ordinarily  deemed  to  be  referred  with 
power  to  hear  and  determine.  But  a  reference  to  take  proof  of  all  the  material 
facts  in  the  pleadings  and  to  report  with  the  referee's  opinion  thereon  confers  no 
power  to  try  the  case  or  to  hear  and  determine  the  issues. So  a  referee  appointed 
to  take  an  account  and  report  has  no  power  to  pass  on  and  determine  the  basic 
issues  in  the  case.^^ 

D.  Scope  of  Pleadings.^^  Generally  the  referee  has  no  authority  to  hear 
or  decide  matters  outside  the  issues  raised  by  the  pleadings.      For  instance  a 


Virginia. —  Robinett  v.  Robinett,  92  Va. 
124,  22  S.  E.  856. 

Wisconsin. —  McFarlane  v.  Cusliman,  19 
Wis.  357. 

United  States. —  Alexandria  Canal  Co.  v, 
Swann,  5  How.  83,  12  L.  ed.  60. 

Canada. — Cameron  v.  Winnipeg  Electric  R. 
Co.,  17  Manitoba  475,  holding  that  under 
Rules  27  and  29  of  the  Kings  Bench  Act, 
R.  S.  M.  (1902)  c.  40,  the  referee  in  cham- 
bers may  exercise  the  power  of  ordering  the 
trial  of  an  action  by  a  jury,  given  to  a 
judge  by  subsection  (b)  of  section  57  of 
the  act. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  75. 
Order  as  controlling  agreement  to  refer. — 

The  authority  of  referees  is  derived  from  the 
order  of  reference  and  not  from  the  agree- 
ment to  refer.  Frost  v.  Smith,  7  J.  J.  Marsh. 
(Ky.)  126. 

Matters  outside  of  cause.— Where  the  par- 
ties submit  a  pending  cause  to  referees  for 
final  decision,  they  may  stipulate  to  let  them 
decide  at  the  same  time  other  disputes  out- 
side of  the  cause.  Remington  v.  Morris,  2 
Grant  (Pa.)  457. 

Findings  as  to  judgment. —  Under  an  order 
of  reference  requiring  the  referees  to  find 
the_  facts  and  reserve  the  questions  of  law, 
it  is  competent  for  them  to  find,  as  a  con- 
clusion from  the  facts  found,  in  whose  favor 
judgment  should  be  entered.  McLaughlin  v. 
Old  Colony  R.  Co.,  166  Mass.  260,  44  N.  E. 
252. 

As  including  all  issues.— Upon  a  consent 
reference  to  try  a  cause,  the  questions  as  to 
whether  all  the  issues  raised  by  the  plead- 
ings are  to  be  considered  depends  upon  the 
extent  of  the  agreement  of  the  parties.  Bar- 
rett V.  Henry,  85  K  C.  321.  But  an  agree- 
ment between  the  parties  that  an  auditor 
may  consider  and  report  upon  every  item 
of  the  matters  submitted  to  him  according 
to  his  judgment  does  not  confer  upon  him 
any  additional  powers.  Flint  v.  Hubbard, 
1  Allen  (Mass.)  252. 

Review  of  order  refusing  to  dismiss  com- 
plamt.— Where  a  referee  was  appointed  to 
hear,  try,  and  determine  the  issues  raised  by 
the  pleadings  in  a  certain  case,  he  had  no 
power  to  review  a  preliminary  order  deny- 
ing defendant's  motion  to  di  smiss  t1ip  com- 
plaint because  of  the  refusal  of  plaintiff's 
attorney  to  testify  as  an  adverse  witness. 
Minnesota  Eastern'R.  Co.  r.  Tuteur,  127  Wis. 
382,  105  N.  W.  1067. 

63.  Adams  v.  Bristol,  126  N.  Y.  App.  Div. 


660,  111  N.  Y.  Suppl.  231;  Buffalo  Third 
Nat.  Bank  v.  Comes,  5  N.  Y.  Suppl.  799; 
Bond  V.  Wilson,  137  N.  C.  145,  49  S.  E.  89. 

64.  Renouil  v.  Harris,  2  Sandf.  (N.  Y.) 
641,  2  Code  Rep.  71  iajfirming  1  Code  Rep. 
125]. 

65.  lUstad  f.  Arson,  2  N.  D.  167,  49  K  W. 
659.  See  also  Morisey  v.  Swinson,  104  N.  C. 
555,  10  S.  E.  754. 

66.  Idaho  Placer  Min.  Co.  v.  Green,  14  Ida. 
294,  94  Pac.  161  (holding  that  in  such  a  case' 
the  referee  has  no  power  to  enter  judgment 
on  the  pleadings)  ;  Sullivan  v.  Sullivan,  41 
N".  Y.  Super.  Ct.  519,  52  How.  Pr.  453. 

67.  Parcher  v.  Dunbar,  118  Wis.  401,  95 
N.  W^  370;  Best  -v.  Pike,  93  Wis.  408,  67 
N.  W^.  697,  holding  also  that  the  referee's 
powers  cannot  be  enlarged  by  implication 
or  consent  of  the  parties. 

68.  Conformity  of  report  to  pleadings  see 
infra,  VIII,  D,  2. 

69.  Branger  v.  Chevalier,  9  Cal.  353; 
Smith  V.  Minnick,'  88  Me.  484,  34  Atl.  274; 
0 'Dougherty  v.  Remington  Paper  Co.,  42 
Hun  (N.  Y.)  192;  Dunning  v.  Krotzer.  12 
Lane.  Bar  (Pa.)  64,  2  L.  T.  N.  S.  183.  See 
also  Salisbury  r.  Matthews,  12  Gray  (Mass.) 
333.  But  see  Van  Buskirk  v.  Stow',  42  Barb. 
(N.  Y.)  9,  holding  that  in  an  action  on  a 
contract  heafd  by  a  referee  it  is  competent 
for  him  to  decide  upon  a  question  of  waiver, 
although  that  issue  is  not  distinctly  raised 
in  the  pleadings,  if  the  facts  are  all  before 
him  and  within  the  issue. 

Disregarding  amendable  defects. — A  refer- 
ence of  a  pending  action  under  a  rule  of 
court  authorizes  the  referee  to  take  into 
consideration  only  the  subject-matter  sub- 
stantially shown  by  the  declaration,  but  he 
may  disregard  all  such  formal  defects  as 
might  be  amended  if  the  case  were  tried 
in  court.  Mvers  r.  York,  etc.,  R.  Co.,  17 
Fed.  Cas.  No.' 9,997,  2  Curt.  28. 

When  an  action  requiring  an  investigation 
of  accounts  or  an  examination  of  vouchers  has 
been  referred  to  an  auditor,  his  authority  is 
not  restricted  to  an  examination  and  state- 
ment of  what  are  strictly  and  technically 
matters  of  account,  but  he  may  rightfully 
consider  and  decide  all  questions  incidental 
to  or  involved  in  an  investigation  of  the  ac- 
tual indebtedness  of  the  parties  between  them- 
selves, under  the  pleadings,  and  embody  the 
result  of  his  investigations  in  his  report  to 
the  court.  Moulton'r.  Parker,  35  N.  H.  92. 
But  an  auditor  has  no  authority  to  pass  on 
the   account  made   before   him   bv  defend 
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reference  of  a  cause  does  not  authorize  the  referee  to  hear  and  determine  a  cause 
of  action  other  than  the  one  referred. '^'^  In  some  jurisdictions,  however,  the  suit 
is  to  be  tried  without  strict  regard  to  the  pleadings  in  the  case  or  the  issues  joined 
upon  the  record. '^^ 

E.  Power  to  Pass  on  Law  and  Facts.  Ordinarily,  where  the  reference 
is  a  general  one,  the  referee  has  power  to  pass  upon  the  law  as  well  as  the  facts. '^^ 
Furthermore  a  referee,  no  matter  how  limited  his  powers,  must  sometimes  neces- 
sarily decide  questions  of  law  which  arise  in  the  progress  of  the  inquiry  he  is  ordered 
to  make.'^^  But  where  the  terms  of  the  reference  direct  the  referee  to  take  testi- 
mony and  report  the  same,  he  must  confine  himself  to  the  direction,  and  he  has 
no  authority  to  determine  issues  of  law  and  fact.'^*  The  decision  of  the  court  on 
a  demurrer,  being  unreversed,  is  binding  on  the  referee. 

F.  Time  and  Place  of  Trial  or  Hearing  —  1.  In  GeneralJ^  The  order  of 
reference  may  itself  fix  the  time  and  place  for  hearing. But  in  the  absence  of 
any  provision  to  the  contrary,  the  referee  has  power  to  fix  the  time  and  place, 
and  it  is  his  duty  so  to  do."^^  While  a  referee  cannot  sit  outside  the  county  with- 
out authority  derived  from  the  court  or  the  consent  of  the  parties,  he  may  do 
so  pursuant  to  an  order  of  the  court,  except  where  the  court  is  one  of  special 
and  limited  jurisdiction.^^    Consent  to  an  order  appointing  a  referee  and  specif y- 


ant,  unless  it  was  filed  in  set-off  in  the  court. 
Perry  v.  Cliesley,  77  Me.  393.  In  an  action 
to  recover  damages  for  an  alleged  unauthor- 
ized sale  of  stock,  where  the  answer  set  up 
a  counter-claim,  and  the  case  was  referred, 
it  was  proper  for  the  referee  to  state  an  ac- 
count between  the  parties,  and  to  give  judg- 
ment in  favor  of  defendant  for  anv  balance 
found  due.    Stewart  f.  Drake,  46  N.  Y.  449. 

70.  Merrill  v.  Gold,  1  Cush.  (Mass.)  457. 

71.  Morse  v.  Bishop,  55  Vt.  231;  Phelps 
V.  Hubbard,  51  Vt.  489;  Cook  v.  Carpenter, 
34  Vt.  121,  80^  Am.  Dec.  670;  Spaulding  v. 
Warren,  25  Vt.  316;  Hicks  v.  Cottrill,  25  Vt. 
80;  Davis  v.  Campbell,  23  Vt.  236;  Eddy  v. 
Sprague,  10  Vt.  216.  But  see  Blake  v. 
Buchanan,  22  Vt.  548,  holding  that  when  a 
suit  in  which  the  general  is^e  has  been 
pleaded  is  referred  under  a  rule  of  court,  de- 
fendant oa.nnot,  upon  the  trial  before  the 
referee,  avail  himself  of  that  which  is  mere 
matter  of  ofl'set. 

Matters  which  may  be  brought  in  by 
amendment. —  When  a  case  is  referrsd,  all 
that  can  be  brought  in  by  any  proper  amend- 
ment of  the  declaration  may  be  tried  by  the 
referee.  Laport  v.  Bacon,  48  Vt.  176;  Sum- 
ner f'.  Brown,  34  Vt.  194;  Briggs  v.  Bennett, 
26  Vt.  146;  Briggs  v.  Oaks,  26  Vt.  138. 

72.  Maine. —  Whitmore  i;.  Le  Ballistier,  35 
Me.  488 ;  Sweetsir  v.  Kenney,  32  Me.  464. 

Massachusetts. —  Corbett  v.  Greenlaw,  117 
Mass.  167;  Austin  v.  Kimball,  12  Cush.  485. 
'New  Hampshire. —  Moulton  r.  Parker,  35 
H.  92. 

Ohio. —  Williams  v.  Stevens,  1  Cine.  Super. 
Ct.  176. 

Pennsylvania. —  Barnum  r.  Backman,  5  Luz. 
Leg.  Eeg.  145. 

Vermont. —  Morse  v.  Beers,  51  Vt.  369. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  78. 

Compare  Williams  v.  Freeman,  12  N.  Y. 
Civ.  Proc.  334;  Chapman  v.  Lipscomb,  15 
S.  C.  470. 

Where  an  auditor  is  appointed  to  investi- 
gate accounts,  he  does  not  exceed  his  powers 
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in  passing  upon  tlie  legality  of  vouchers. 
Jones      Smith,  64  Ga.  711. 

73.  Kennesaw  Mills  Co.  v.  Walker,  19  S.  C. 
104. 

74.  Jones  v.  Massey,  9  S.  C.  376. 

75.  Sherman  v.  Jenkins,  70  Hun  (N.  Y.) 
593,  24  K  Y.  Suppl.  186. 

76.  Waiver  of  objections  see  infra,  VII, 
G,  2. 

77.  Corbitt  v.  Nealy,  29  Iowa  445. 
Holding  meetings  at  different  places. —  In 

cross  actions  and  cross  applications  for  a  ref- 
erence, a  joint  reference  will  be  made,  and 
the  referees  authorized  to  hold  their  meetings 
at  different  places  to  accommodate  both  par- 
ties.   Bart  V.  Trotter,  4  Wend.  (N.  Y.)  198. 

78.  Bray  v.  English,  1  Conn.  498. 

79.  Young  V.  Revnolds,  4  Md.  375; 
Stephens  v.  Strong,  8''How.  Pr.  (N.  Y.)  339, 
holding  that  under  2  Rev.  St.  p.  384,  §  43, 
which  requires  the  referees  to  appoint  a  time 
and  place  for  the  hearing,  it  is  not  essential 
tliat  referees  should  do  so  in  writing. 

Where  parties  disagree. — An  alleged  agree- 
ment as  to  view  of  the  premises  and  place 
of  hearing,  made  before  the  action  was  com- 
menced, and  not  entered  of  record  or  em- 
braced in  the  rule  of  court,  is  not  binding 
upon  the  parties;  and,  when  the  parties  do 
not  agree  upon  the  time  and  place  of  hear- 
ing, it  is  the  duty  of  the  referees  to  designate 
them,  and  their  determination  is  final.  Nut- 
ter V.  Taylor,  78  Me.  424,  6  Atl.  835. 

80.  Brush  v.  Mullany,  12  Abb.  Pr.  (N.  Y.) 
344,  holding  that  the  objection  that  a  referee 
proceeded  to  trial  out  of  the  proper  county 
goes  to  his  jurisdiction,  and  the  irregularity 
cannot  be  disregarded.  Contra,  Newland  v. 
West,  2  Johns.  (K  Y.)  188;  Winnebago 
County  V.  Dodge  County,  125  Wis.  42,  103 
N.  W.  255. 

81.  O'Brien  r.  Catskill  Mountain  R.  Co., 
32  Hun  (N.  Y.)  636;  Pierce  v.  Voorhees,  3 
How.  Pr.  (N.  Y.)  111. 

82.  Bonner  v.  McPhail,  31  Barb.  (K  Y.) 
106. 
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ing  a  place  outside  the  territorial  jurisdiction  of  the  court  at  which  he  was  to  sit 
waives  the  objection/^  In  some  jurisdictions  the  time  within  which  the  hearing 
must  be  had  is  fixed  within  certain  limits  and  a  different  time  for  hearing  cannot 
be  appointed  without  the  consent  of  all  the  parties.^*  The  referees  must  meet  on 
the  day  appointed ;  but  the  common-law  rule  that  the  referees  should  be  together 
and  commence  the  hearing  within  an  hour  of  the  time  noticed  does  not  prevail 
in  this  country.^®  ■  No  hearing  can  be  had  after  the  lapse  of  the  time  within  which 
the  report  was  required  to  be  filed  or  delivered. 

2.  Notice  of  Trial  or  Hearing.^*  Generally  a  party  is  entitled  to  notice  of  the 
time  and  place  of  the  trial  or  hearing  before  a  referee/^  which  must  be  given  by 
the  referee;  '^^  but  no  notice  is  necessary  where  an  account  is  to  be  stated  from 
proofs  already  in  the  cause. Where  the  time  and  place  of  hearing  is  fixed  by 
the  parties,  the  duty  of  giving  notice  is  on  the  party  taking  the  rule  of  reference 
a,nd  he  cannot  allege  want  of  notice  to  himself  of  the  hearing. Where  no  notice 
has  been  given  and  the  party  has  not  appeared,  he  may  set  aside  the  report, 
or  the  judgment  entered  upon  the  report.^*  Either  party  who  has  served  the 
notice  of  trial  may  bring  the  case  to  trial  and  hence  defendant,  where  he  has 
noticed  the  cause,  cannot  charge  delay  or  default  upon  plaintiff  for  not  bringing 


83.  Gulf,  etc.,  R.  Co.  r.  Winder,  26  Tex. 
Civ.  App.  263,  63  S.  W.  1043. 

84.  Kirk  v.  Eaton,  10  Serg.  &  R.  (Pa.) 
103;  Hewes  v.  Machine  Co.,  2  Leg.  Rec.  (Pa.) 
210.    Compare  Bell  v.  Betton,  18  N.  H.  43. 

An  equity  rule  requiring  all  testimony  to 
be  taken  within  three  months  after  a  cause 
is  at  issue,  unless  the  time  is  enlarged  by 
the  court,  has  no  application  to  a  reference 
to  take  testimony  as  to  the  damages  on  an 
injunction  bond,  and  a  lapse  of  three  years 
without  any  action  by  either  party  is  no  ob- 
jection to  proceeding  under  the  reference. 
Coosaw  Min.  Co.  v.  Farmers'  Min.  Co.,  67 
Fed.  31. 

In  "  absence  of  direction." — Where  the  par- 
ties to  a  reference  stipulate  that  the  referee 
should  fix  the  day  of  hearing,  there  is  not 
an  "  absence  of  direction,"  within  Rev.  St. 
§  3103,  providing  that,  in  the  absence  of  a 
direction,  the  referee  shall  fix  the  hearing  at 
ten  days  from  the  date  of  the  order  of  refer- 
ence.   Corbitt  V.  Nealy,  29  Iowa  445. 

85.  Weir  v.  Johnston,  2  Serg.  &  R.  (Pa.) 
459,  holding  that  where  arbitrators  do  not 
meet  on  the  day  appointed  their  proceedings 
afterward  are  irregular,  unless  defendant  ap- 
pears and  consents  thereto. 

86.  Small  v.  Deforest,  2  How.  Pr.  (N.  Y.) 
176. 

87.  Peavy  v.  McDonald,  119  Ga.  865,  47 
S.  E.  203;  Davis  v.  Caldwell,  100  Iowa  658, 
69  N.  W.  1037;  Robinson  v.  O'Connor,  12 
Nebr.  405,  11  N.  W.  859;  Robertson  v.  Con- 
solidated Boat  Store  Co.,  6  Ohio  S.  &  C.  PI. 
Dec.  557,  4  Ohio  N.  P.  227.  See  also  inpa, 
VII,  G,  2;  Vm,  B. 

88.  On  recommittal  of  report  see  injra, 
VTTI,  I,  8,  e. 

89.  Craig  v.  McKinnev,  72  111.  305;  Acme 
Copying  Co.  f.  McLure\  41  HI.  App.  397; 
Poindexter  v.  La  Roche,  7  Sm.  &  M.  (Miss.) 
6!)9;  Roberts  v.  Jordans,  3  Munf.  (Va.)  488. 
See  also  Shenandoah  Valley  Nat.  Bank  V. 
Shirley,  26  W.  Va.  563.  Compare  Fox  v. 
Weckerly,  1  Phila.  (Pa.)  320. 


90.  Florida. —  Le  Baron  v.  Overstreet,  39 
Fla.  628,  23  So.  22. 

Maryland. —  Young  v.  Reynolds,  4  Md.  375. 
Mississippi. —  Wilkins   v.    Humphreys,  23 
Miss.  311. 

Neiu  Hampshire. —  Abbe  v.  Norcott,  8 
N.  H.  51. 

North  Carolina. —  Grimes  v.  Brown,  113 
N.  C.  154,  18  S.  E.  87. 

Pennsylvania. —  See  also  Navel  v.  Elliot,  5 
Wkly.  Notes  Cas.  35. 

South  Carolina. —  Hubbard  v.  Camperdown 
Mills,  25  S.  C.  496,  1  S.  E.  5. 

United  States. —  New  York  v.  Du  Bois,  86 
Fed.  889. 

See  42  Cent.  Dig.  tit.  "  Reference,"  §  83. 

Party  as  to  whom  complaint  dismissed. — 
Notice  need  not  be  given  to  one  as  to  whom 
the  complaint  was  dismissed.  Jewett  v. 
Schmidt,  108  N.  Y.  App.  Div.  322,  95  N.  Y. 
Suppl.  631. 

Waiver  of  irregular  notice. — A  judgment 
entered  on  an  award  will  not  be  stricken 
off  on  the  ground  tliat  conflicting  notices  as 
to  the  place  of  arbitration  were  served,  where 
the  party  complaining  attended  neither  place, 
and  did  nothing  to  inform  himself,  and  al- 
leges no  defense  on  the  merits.  Hagadorn  V. 
Mangan,  1  Kulp   (Pa.)  181. 

91.  Calvert  v.  Carter,  18  Md.  73. 

92.  Reesman  v.  Kittanning  Ins.  Co.,  3  Pa. 
Co.  Ct.  1. 

Excuse  for  failure  to  serve. — A  plaintiff 
entered  a  rule  to  refer.  On  the  return  of  the 
rule  the  counsel  of  both  parties  met  in  the 
prothonotary's  office,  and  entered  into  an 
agreement  in  writing,  naming  the  persons  to 
serve  as  arbitrators  and  tlie  time  and  place 
where  the  trial  should  take  place.  It  was 
held  that  the  ?ervice  of  notice  in  accordance 
with  the  act  of  1836  Avas  not  thereby  ren- 
dered unnecessary.  Navel  r.  Elliot,  5  Wkly. 
Notes  Cas.   (Pa.')  35. 

93.  Foltz  V.  Grubb,  4  Pa.  L.  J.  209. 

94.  Lochte  r.  Moeschler,  12  N.  Y.  St.  763: 
Glass-Edsall  Paper  Co.  r.  Telegram  Pub.  Co., 
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on  the  hearing.®^  If  the  attorney  receives  notice  of  trial,  he  is  bound  to  attend 
at  the  time  and  place  of  the  hearing  notwithstanding  the  referee  has  told  him  he 
had  no  appointment  for  such  day.^^  The  mode  of  service  of  the  notice  on  a  party 
is  ordinarily  governed  by  the  rules  relating  to  the  service  of  process  and  papers 
in  general/"^  and  the  general  rule  is  that  a  party  residing  in  the  country  must 
be  served  personally. The  number  of  days'  notice  to  be  given  is  sometimes 
fixed  by  statute/^  but  where  not  fixed  by  statute  a  reasonable  notice  must  be 
given. ^    The  giving  of  the  notice  need  not  appear  of  record.^ 

G.  Appearance  and  Participation  of  Parties  in  Proceedings  —  1.  In 
General.  Generally  all  the  parties  are  entitled  to  appear  and  haA^e  an  opportunity 
to  be  heard/  and  the  referee  cannot  hear  the  evidence  in  the  absence  of  one  of 
the  parties.^ 

2.  As  Waiver  of  Objections.^  By  appearing  and  participating  in  the  proceed- 
ings before  the  referee  without  objection,  a  party  waives  mere  irregularities  con- 
nected with  the  reference.^    For  instance  a  party  thereby  waives  such  objections 


11  Ohio  Dec.  (Reprint)  899,  30  Cine.  L.  Bui. 
369. 

95.  Thompson  r.  Krider,  8  How.  Pr.  (N.  Y.) 
248.  But  see  Mathews  v.  Jones,  1  E.  D. 
Smith  (N.  Y.)  429;  Holmes  v.  Slocum,  6 
How.  Pr.  (N.  Y.)  217,  Code  Rep.  N.  S.  380. 

96.  Sage  v.  Mosher,  17  How.  Pr.  (N.  Y.) 
367. 

97.  Wilcox  f.  Pa;^Tie,  88  Pa.  St.  154; 
Navel  V.  Elliot,  5  Wkly.  Notes  Cas.  (Pa.) 
35. 

Where  the  door  of  an  attorney's  office  is 
found  locked,  service  of  a  notice  of  a  hear- 
ing of  a  cause  before  referees  cannot  be  made 
by  unlocking  the  door  and  leaving  the  notice 
in  the  office,  no  person  being  there.  Living- 
ston v.  Com  stock,  1  How.  Pr.  (N.  Y.)  253; 
Campbell  v.  Spencer,  1  How.  Pr.  (N.  Y.)  199. 

Service  by  publication  see  Marling  v. 
Robrecht,  13  W.  Ya.  440. 

98.  Rivers  r.  Walker,  1  Dall.  (Pa.)  81, 
1  L.  ed,  46;  Henrv  v.  Norwood,  4  Watts 
(Pa.)   347;  Navel  v.  Elliot,  5  Wkly.  Notes 

Cas.  (Pa.)  35.    But  see    r.  Loomis,  19 

Wend.  (N.  Y.)  641;  McCandlish  v.  Edloe,  3 
Gratt.  (Va.)  330. 

In  Pennsylvania  an  attorney  may  waive, 
but  not  accept,  service  of  notice.  Mersereau 
V.  Kohler,  2  Pearson  98. 

99.  Dickinson  r.  Ear.le,  31  N.  Y.  App.  Div. 
236,  52  N.  Y.  Suppl.  615,  holding  that  an 
order  of  reference  providing  that  the  hear- 
ing may  be  brought  on  upon  eight  days'  notice 
is  improper;  for,  there  being  an  issue  to 
be  tried,  the  code  provision  for  fourteen  days' 
notice  of  trial  is  applicable. 

1.  Le  Baron  v.  Overstreet,  39  Fla.  628,  23 
So.  22;  Matter  of  Ferrigan,  42  N.  Y.  App. 
Div.  1,  58  N.  Y.  Suppl.  920  [affirmed  in  160 
N.  Y.  689,  55  N.  E.  1095]  (ten  days  held 
reasonable)  ;  Parsons  r.  Able,  19  Tex.  447 
(two  days'  notice  not  reasonable). 

How  objection  raised. —  Whether  a  referee 
gave  sufficient  notice  of  the  hearing  of  a 
oa.use  must  be  raised  in  the  court  to  which 
the  report  is  returned.  Stevens  v.  Pearson, 
5  Vt.  503. 

2.  Oppenheimer  v.  Comly,  3  Serg.  &  R. 
(Pa.)  3. 

Where  the  record  of  a  judgment  of  a  ref- 
[VII,  F,  2] 


eree  shows  no  return  of  service  of  notice  upon 
defendant,  but  a  mere  finding,  "  it  appearing 
that  defendant  has  been  duly  served  with 
notice  to  appear,"  defendant's  affidavit  that 
notice  was  not  served  until  after  the  time  set 
for  trial  must  prevail.  Le  Baron  v.  Over- 
street,  39  Fla.  628,  23  So.  22. 

Presumptions. —  Where  the  parties  to  an 
action  agree  to  submit  the  matter  in  dispute 
to  arbitration,  if  the  record  does  not  show 
affirmatively,  on  appeal,  that  the  parties  had 
notice  of  the  time  and  place  of  meeting  of 
the  arbitrators,  the  court  will  presume  notice 
was  given,  in  the  absence  of  any  exception 
being  taken  in  the  court  below.  McHugh  v. 
Peck,  29  Tex.  141. 

3.  Billings  i\  Billings,  110  Mass.  225,  hold- 
ing that  an  award  made  without  hearing  one 
of  the  parties  is  void  as  to  him,  unless  he 
has  agreed  that  there  shall  be  no  hearing. 

Leave  to  intervene. — A  party  to  an  action 
is  entitled  to  notice  of  all  proceedings  in  the 
action  before  a  referee,  and  may  appear  and 
protect  any  interest  he  may  have,  affected 
by  such  proceedings,  without  obtaining  leave 
to  intervene  from  the  court,  so  that  a  motion 
by  him  to  be  permitted  to  intervene  is  prop- 
erly denied.  Ingersoll  r.  Weld,  101  N.  Y. 
App.  Div.  365,  91  N.  Y.  Suppl.  1037. 

4.  Chandler  v.  Avery,  47  Hun  (N.  Y.) 
9;  Chaplin  v.  Kirwin,  1  Dall.  (Pa.)  187,  1 
L.  ed.  93  (holding  that  referees  have  no  right 
to  examine  a  witness  ex  parte,  although  it 
would  not  be  irregular  to  inquire  abroad  into 
the  price  of  work  or  the  truth  of  any  other 
matter  of  a  public  nature)  ;  Hollingsworth 
v.  Leiper,  1  Dall.  (Pa.)  161,  1  L.  ed.  82; 
Hagner  r.  Musgrove,  1  Dall.  (Pa.)  83,  1  L.  ed. 
46;  New  York  v.  Du  Bois,  86  Fed.  889.  See 
also  Weakley  r.  Cherry  Tp.,  (Kan.  1901) 
63  Pac.  433;  Small  v.  Trickey,  41  Me.  507, 
66  Am.  Dec.  255;  Lazarus  v.  Commonwealth 
Ins.  Co.,  19  Pick.  (Mass.)  81. 

5.  See  also  infra,  VII,  Q,  2. 

Waiver  of  objections  to  reference  or  ir- 
regularities in  order  see  supra,  IV,  G,  2. 

6.  See  cases  cited  infra,  this  note. 
Illustrations. —  Where  defendant,  while  at 

a  hearing  before  arbitrators,  discovers  that, 
after  the  arbitrators  were  chosen,  plaintiff 
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as  the  failure  of  the  referee  to  be  sworn,  irregularities  in  taking  the  oath,^  the  fact 
that  the  place  of  hearing  was  outside  the  county  where  the  suit  was  pending  ^  or 
at  a  place  different  from  that  at  which  notice  was  given  that  evidence  Avould  be 
taken, that  the  referee  resided  outside  the  jurisdiction  of  the  court/^  that  no  rule 
of  court  was  entered  on  the  stipulation  appointing  the  referee  or  want  of  notice 
of  the  time  and  place  of  the  hearing/^  the  insufficiency  of  the  notice  of  hearing/* 
that  the  number  of  referees  was  more  or  less  than  required  by  the  statute/^  defects 
in  the  appointment  of  the  referee/®  the  referee's  allowance  of  amendments  to 
pleadings/^  or  the  absence  of  the  referee  during  the  examination  of  witnesses.^^ 
So  partiality  ^®  or  misconduct    of  the  referee,  where  known  to  a  party  before  the 


added  a  count  to  his  narr.,  but,  without  ask- 
ing for  a  postponement,  proceeds  with  the 
hearing,  he  waives  any  misconduct  of  the  ar- 
bitrators in  so  hearing  the  case.  Groif  V. 
Good,  Lane.  Bar  (Pa.)  Nov.  12,  1870  [dis- 
tinguishing Garman  v.  Brandt,  Lane.  Bar, 
Nov.  12,  1870].  An  award,  although  defective 
on  account  of  irregularity  in  the  meeting  of 
the  referees,  is  cured  by  the  subsequent  ap- 
pearance of  the  parties,  although  under  a 
saving  of  exceptions.  Dorman  V.  Turnpike 
Co.,  3  Watts  (Pa.)  126.  A  party  to  a  refer- 
ence cannot  object  to  the  report  that  he  was 
surprised  by  a  ground  of  defense  taken  at  the 
hearing  before  the  referees,  and  was  unpre- 
pared to  meet  it  by  proof,  if  at  the  hearing 
he  did  not  ask  for  delay,  as  by  going  on,  not- 
withstanding his  surprise,  he  will  be  deemed  to 
have  completely  waived  it.  Bowen  v.  Steere, 
6  R.  I.  251.  Where  parties  appear  and  try 
their  case  without  objecting  to  the  authority 
of  an  arbitrator  appointed  upon  the  death 
of  the  original  arbitrator,  such  conduct  is 
sufficient  to  warrant  a  finding  that  they  con- 
sented to  his  appointment.  Brighani  v.  Pack- 
ard, 116  Mass.  195. 

7.  Illinois.—  Story  v.  De  Armond,  179  111. 
510,  53  N.  E.  990  [affirming  77  111.  App. 
74];  Garrity  v.  Hamburger  Co.,  (1891)  28 
N.  E.  743,  136  111.  499,  27  N.  E.  11;  Part- 
ridge V.  Ryan,  134  111.  247,  25  N.  E.  627. 

Nebraska. —  Atchison,  etc.,  R.  Co.  V.  Wash- 
burn, 5  Nebr.  117. 

Neio  Tor/c.— Matter  of  Vilmar,  10  Daly 
15;  Nason  v.  Luddington,  55  Plow.  Pr.  342 
[affirmed  in  8  Daly  149,  56  How.  Pr.  172]  ; 
Whalen  v.  Albany  County,  6  How.  Pr. 
278. 

Oklahoma. —  Logan  v.  Brown,  20  Okla.  334, 
95  Pac.  441. 

Wisconsin. —  Milwaukee  County  v.  Ehlers, 
45  Wis.  281. 

United  States. —  Newcomb  v.  Wood,  97 
U.  S.  581,  24  L.  ed.  1085. 

See  42  Cent.  Dig.  tit.  "  Reference,"  §  85. 

Waiver  need  not  be  express.— The  omis- 
sion of  a  referee  to  be  sworn  before  hearing 
testimony,  in  compliance  Avith  the  require- 
ment of  the  statute,  is  a  mere  irregularity, 
and  not  a  judicial  defect,  and,  except  in  such 
cases  as  those  of  infants  or  absentees,  may 
be  waived  by  implication.  The  provision  of 
the  code,  section  1016,  that  the  oath  may  be 

expressly"  waived,  does  not  alTect  this  con- 
clusion. Nason  v.  Luddington,  8  Daly  (N.  Y) 
149,  56  How.  Pr.  172. 
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8.  Atkinson  i\  Tabor,  11  Colo.  277,  17 
Pac.  905. 

9.  Gulf  Lumber  Co.  v.  Walsh,  49  Fla.  175, 
38  So.  831 ;  Perseverance  Min.  Co.  v.  Bisaner, 
87  Ga.  193,  13  S.  E.  461;  Blake  i\  Lyon,  etc., 
Mfg.  Co.,  77  N.  Y.  626;  In  re  Davenport,  37 
Misc.  (N.  Y.)  179,  74  N.  Y.  Suppl.  940; 
Sharkey  v.  Candiani,  48  Oreg.  112,  85  Pac. 
219,  7  L.  R.  A.  N.  S.  791. 

10.  Catlin  v.  Catlin,  2  Hun  (N.  Y.)  378, 
4  Thomps.  &  C.  664. 

11.  Blake  v.  Lyon,  etc.,  Mfg.  Co.,  77  N.  Y. 
626. 

12.  Whalen  v,  Albany  County,  6  How.  Pr. 
(N.  Y.)  278. 

13.  Dickerson  v.  Hays,  4  Blackf.  (Ind.) 
44;  Harding  v.  Wallace,  8  B.  Mon.  (Ky.) 
536;  Hatch  v.  Watkins,  1  Mart.  N.  S.  (La.) 
154;  Degener  v.  Underwood,  61  N.  Y.  Super. 
Ct.  451,  21  N.  Y.  Suppl.  107  [affirmed  in  142 
N.  Y.  641,  37  N.  E.  567].  But  see  Carter  r. 
Slocum,  2  Phila.  (Pa.)  401,  holding  that 
the  statutory  notice  of  the  names  of  the  arbi- 
trators and  the  time  and  place  of  meeting 
must  be  served  on  defendant,  although  he 
appeared  on  the  day  fixed  for  the  appoint- 
ment of  the  arbitrators,  and  the  time  and 
place  of  meeting  were  then  agreed  on. 

14.  Wetter  r.  Schlieper,  7  Abb.  Pr.  (N.  Y.) 
92,  holding  that  where  a  referee  proceeds  on 
only  two  days'  notice  a  party  appearing  and 
asking  and  obtaining  an  adjournment,  waives 
the  irregularity  of  the  notice. 

15.  Shepherd  V.  Shepherd,  108  Mich.  82, 
65  N.  W.  580. 

16.  Quinn  v.  Lloyd,  7  Rob.  (N.  Y.)  157; 
Renouil  v.  Harris,  1  Code  Rep.  (N.  Y.)  125 
[affirmed  in  2  Sandf.  641,  2  Code  Rep.  71]  ; 
Manning  v.  Leighton,  66  Vt.  56,  28  Atl.  630. 

The  substitution  by  the  court,  without 
notice.,  of  the  name  of  another  person  in  the 
order  appointing  a  referee  who  has  resigned 
is  an  irregularity  for  which  the  order  may 
be  vacated,  but  is  waived  by  appearing  before 
the  referee  without  moving  to  vacate.  Am- 
berg  r.  Kramer,  56  Hun^  (N.  Y.)  650,  10 
N.  Y.  Suppl.  302. 

17.  Secor  v.  Law,  9  Bosw.  (N.  Y.)  163 
[affirmed  in  4  Abb.  Dec.  188,  3  Keves  525,  3 
Transcr.  App.  328]. 

18.  IMetcalf  r.  Baker,  34  N.  Y.  Super.  Ct. 
10,  11  Abb.  Pr.  N.  S.  431  [affirmed  in  52 
N.  Y.  649]. 

19.  Fox  V.  Hazelton,  10  Pick.  (^Mass.)  275; 
Carroll  r.  Lufkins,  29  Hun  (N.  Y.)  17. 

20.  Duckworth  r.  Digolos,  139  :Mass.  51, 
29  N.  E.  221. 
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hearing,  is  waived  by  permitting  the  hearing  to  proceed  without  objection.  On 
the  other  hand  the  fact  that  a  party  produces  evidence  and  consents  to  hearings 
beyond  the  time  within  which  the  referee  was  required  to  report  does  not  waive 
the  objection  that  the  referee  did  not  proceed  within  the  time  fixed.^^ 

3.  Failure  to  Appear.^^  In  case  of  failure  to  appear  at  the  time  fixed  for 
hearing,  it  has  been  held  that  the  referee  may  dismiss  the  complaint,^^  or  may 
proceed  ex  parte, "^^  while  other  cases  hold  that  a  judgment  as  on  a  nonsuit  or  default 
cannot  be  rendered. Failure  to  appear  after  service  is  not  excused  by  a  state- 
ment of  the  adverse  party  inducing  the  belief  that  no  trial  would  be  had  at  the 
time  fixed  for  the  hearing.^^  Failure  to  appear  at  the  first  meeting  of  the  referee, 
after  notice  given,  precludes  the  right  to  object  to  the  failure  to  give  notice  of 
the  adjournment  made  at  the  first  meeting.^'^ 

H.  Adjournments.^^    Except  where  the  order  of  reference  is  limited  in  its 
terms,^^  the  referee  generally  has  power  to  grant  a  postponement  of  the  hearing; 
and  the  adjournment  may  be  on  a  referee's  own  motion,  where  for  a  reasonable 
time,  although  the  parties  do  not  consent  thereto.^^    The  application  for  a  post- 


21.  Davis  i\  Caldwell,  100  Iowa  658,  69 
N.  W.  1037;  Goodale  v.  Case,  71  Iowa  434, 
82  N.  W.  414;  Robertson  v.  Consolidated 
Boat  Store  Co.,  6  Ohio  S.  &  C.  PI.  Dec.  557, 
4  Ohio  N.  P.  227.  Contra,  Morris  v.  Haas, 
54  Nebr.  579,  74  N.  W.  828. 

22.  See  also  infra,  VII,  M. 

23.  Morange  v.  Meigs,  54  N.  Y.  207. 

24.  Bray  v.  English,  1  Conn.  498;  Bis- 
sell  r.  Lee,  16  Johns.  (N.  Y.)  45;  Proctor  v. 
Jarvis,  15  U.  C.  Q.  B.  187. 

Depriving  opposing  party  of  costs  see 
Brown  r.  Brown,  12  Lane.  Bar  (Pa.)  114. 

25.  Ray  v.  Austin,  56  N.  H.  36;  Holmes 
V.  Sloeum,  6  How.  Pr.  (N.  Y.)  217,  Code 
Rep.  N.  S.  380;  Miller  v.  Miller,  5  Binn. 
(Pa.)  62.  But  see  Whitney  v.  Pierce,  40 
N.  H.  114;  Whiton  v.  Wiggin,  34  ^^]".  H. 
215. 

Report. —  If  plaintiff  fails  to  attend  on  no- 
tice, the  award  should  be  that  he  has  no 
cause  of  action.  Miller  V.  Miller,  5  Binn. 
(Pa.)  62.  Under  N.  H.  Rev.  St.  c.  189, 
§§  6,  7,  as  well  as  before  such  statute,  the 
refusal  of  a  party  to  appear  must  be  an  un- 
reasonable refusal,  before  the  auditor  shall 
certify  the  matter  in  controversy  to  tlie 
court  for  judgment  against  such  party,  as  on 
a  nonsuit  or  default.  Blodgett  v.  Shepard, 
16  N.  H.  379. 

26.  Washington  County  f.  Jones,  45  Iowa 
260. 

27.  Eckert  v.  Sheets,  6  Serg.  &  R.  (Pa.) 
275. 

28.  Refusal  to  grant  as  ground  for  setting 
aside  report  see  infra,  VIII,  I,  7,  b,  (ii). 

29.  Belmont  Min.,  etc.,  Co.  v.  Costigan,  21 
Colo.  471,  42  Pac.  647,  holding  that  under 
a  reference  to  take  testimony  and  report  the 
same  and  findings  of  fact  thereon,  to  com- 
mence on  a  certain  day,  plaintiff  to  have 
till  a  certain  day  to  introduce  his  testimony 
and  defendant  till  a  certain  day  to  introduce 
his,  the  referee  has  no  power  to  grant  a  con- 
tinuance. 

30.  Rickards  v.  Patterson,  5  Harr.  (Del.) 
235;  Young  v.  Clute,  12  Nev.  31;  Bivings- 
ville  Cotton'  Mfg.  Co.  v.  Bivings,  7  Rich.  Eq. 
(S.  C.)  455.  See  also  Matter  of  Ferrigan, 
42  N.  Y.  App.  Div.  1,  58  N.  Y.  Suppl.  920 
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[affirmed  in  160  N.  Y.  689,  55  N.  E.  1095]; 
Grahams  v.  Morton,  6  Wend.  (N.  Y.)  552. 

Two  or  more  referees,  in  the  absence  of 
the  third,  have  not  power  to  adjourn  the 
hearing  to  any  particular  day.  Harris  v. 
Norton,  7  Wend.  (N.  Y.)  534.  However, 
it  has  also  been  held  that  it  is  not  necessary 
that  all  the  auditors  should  convene  to  ad- 
journ. The  chairman  may  give  the  notice, 
and,  if  one  of  the  parties  does  not  appear, 
a  majority  of  the  auditors  may  adjourn  the 
hearing.    Swinton  v.  Erwin,  8  Vt.  282. 

Grounds. —  It  was  proper  for  an  auditor  to 
refuse  to  suspend  a  hearing  until  the  evi- 
dence of  plaintiff  was  transcribed,  so  that 
defendant  might  make  a  motion  of  nonsuit, 
as  an  auditor  cannot  grant  a  nonsuit.  Per- 
severance Min.  Co.  V.  Bisaner,  87  Ga.  193, 
13  S.  E.  461.  To  entitle  a  party  to  demand 
of  referees  further  time  to  produce  testi- 
mony, he  must  show  them  what  it  is,  why 
he  is  not  able  then  to  produce  it,  and  that 
he  expects  to  be  able  to  produce  it  in  reason- 
able time.  A  naked  allegation  that  he  de- 
sires further  time  is  not  sufficient.  Latimer 
V.  Ridge,  1  Binn.  (Pa.)  458.  Where  two 
actions  between  the  same  parties  are  referred 
to  the  same  referee,  and  the  same  witnesses 
and  similar  questions  of  law  are  involved 
in  both  cases,  and  a  hearing  has  been  had 
on  one,  it  is  error  for  the  referee  to  continue 
the  second  cause  till  the  former  shall  be 
decided  on  appeal.  Caldwell  v.  Mutual  Re- 
serve Fund  L.  Assoc.,  30  Misc.  (N.  Y.)  510, 
63  N.  Y.  Suppl.  841. 

Kotice. —  Where  the  notice  of  hearing  is 
served  by  the  referee  an  unreasonably  short 
time  before  the  hearing  and  at  the  time  fixed 
the  hearing  is  adjourned  without  notice  to 
a  party  not  appearing,  an  ex  parte  hearing 
at  that  time  is  irregular  and  the  proceedings 
may  be  set  aside.  La  Baron  v.  Overstreet, 
39  Fla.  628,  23  So.  22.  Where  arbitrators 
adjourned  to  a  day  on  which  they  did  not 
meet,  but  met  at  a  later  day,  and  then  ex- 
amined a  witness  in  the  absence  of  a  party, 
and  without  having  given  him  notice  of  the 
meeting,  it  was  held  to  be  error.  Frey 
V.  Vanlear,  1  Serg.  &  R.  (Pa.)  435. 

31.  Ex  p.  Rutter,  3  Hill  (N.  Y.)  464. 
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ponement  should  be  presented  to  the  referee  and  not  to  the  court but  cannot 
be  made  after  the  report  has  been  agreed  upon.^^  The  adjournment  may  be  for 
a  longer  time  than  from  day  to  day,^^  although  it  has  been  held  that  it  cannot  be 
beyond  the  term  of  the  court.^^  Terms  may  be  imposed  as  a  condition  of  allow- 
ing the  postponement.^^  The  refusal  to  allow  an  adjournment  cannot  be  relied 
upon  where  no  prejudice  has  resulted  therefrom.^^  So  the  fact  that  adjourn- 
ments were  not  formally  made  from  one  hearing  to  the  time  of  another  does  not 
render  the  proceedings  irregular  where  both  parties  give  all  the  testimony  they 
desire  and  submitted  the  cause  thereon.^^  The  court  will  not  ordinarily  interfere 
with  the  discretion  of  the  referee  as  to  granting  or  refusing  an  adjournment.^^ 

1.  Parties.*^  In  some  jurisdictions  the  referee  has  the  power  to  add  or 
strike  out  the  name  of  a  party except  where  the  reference  is  merely  to  take 
and  report  the  testimony ;  but  he  has  no  power  to  order  a  new  party  to  be 
brought  in  by  compulsory  process.^^  Where  parties  have  been  brought  in  as 
defendants  as  necessary  to  the  complete  determination  of  the  cause,  they  cannot 
be  compelled  to  accept  a  referee  who  has  already  been  appointed  in  the  action, 
and  to  accept  evidence  which  has  been  taken  before  him,  although  a  right  of 
cross-examination  of  the  witnesses  is  secured  to  them.'^* 

J.  Pleadings  —  1.  In  General.  Generally  the  referee  has  no  authority  to 
hold  the  complaint  insufficient,*^  or  to  rule  on  a  demurrer,*^  or  to  strike  out  an 
amendment  to  pleadings  allowed  by  the  court. So  he  cannot  permit  a  defend- 
ant in  default  to  file  an  answer,  except  by  consent.*^  Under  some  statutes,  how- 
ever, it  has  been  held  that  he  has  power  to  award  judgment  on  the  pleadings. 
Furthermore  he  may  disregard  all  such  formal  defects  in  the  pleadings  as  might 
be  amended  if  the  case  was  tried  by  the  court.^^ 

2.  Amendments. In  most  jurisdictions  the  referee  has  power  on  the  trial  to 
allow  amendments  to  the  pleadings, subject  to  the  exception  that  the  cause  of 


32.  Langley  v.  Hickman,  1  Sandf.  (N.  Y.) 
681;  Baker  r.  Lafitte,  4  Rich.  Eq.  (S.  C.) 
392.  Contra,  see  Sudam  v.  Swart,  20  Johns. 
(N.  Y.)  470;  Combs  v.  Wyckoff,  1  Cai. 
(N.  Y.)  147;  Bird  v.  Sands,  1  Johns.  €as. 
(N.  Y.)  394. 

33.  Coryell  r.  Corvell,  1  N.  J.  L.  385. 

34.  Vinton  v.  Lindsev,  68  Ga.  291. 

35.  Jackson  v.  Ives,"  22  Wend.  (N.  Y.) 
637. 

If  a  party  desire  an  adjournment  beyond 
the  term  of  the  court  leave  should  be  asked 
of  the  court.  Eoo  p.  Rutter,  3  Hill  (N.  Y.) 
464. 

36.  See  cases  cited  infra,  this  note. 
Payment  of  costs. —  Referees  may  require 

the  payment  of  costs  as  a  condition  to  the 
postponement  of  a  hearing.  Sickles  v.  Fort, 
12  Wend.  (N.  Y.)  199;  Johnson  v.  Gay,  6 
Cow.  (N.  Y.)  54. 

37.  Matter  of  Tvler,  71  Cal.  353,  12  Pac. 
289.  13  Pac.  169-  Tacoma  Grocery  Co.  v. 
Draham,  8  Wash.  263,  36  Pac.  31,  30  Am. 
St.  Rep.  907. 

38.  Accessory  Transit  Co.  v.  Gnrrison,  9 
Abb.  Pr.   (N.  Y.)    141,  18  How.  Pr.  1. 

39.  Cooloy  V.  Huntington,  10  Abb.  Pr. 
(N.  Y.)  384  note. 

40.  See,  .s:onerallv,  Parties,  30  Cvc.  1. 

41.  Newman  v.  Marvin,  12  Hun  '  (N.  Y.) 
236;  ]\Tagovorn  v.  Robertson,  14  N.  Y.  Suppl. 
114;  Perkins  v.  Berry.  103  N.  C.  131,  9 
S.  E.  021.  Compare  Hawkins  v.  Avory,  32 
Barb.  (N.  Y.)  551.  Covfra,  Billiii^rs  r. 
Baker.  0  Abb.  Pr.  (N.  Y.)  213;  Williams 
v.  Justice,  113  N.  C.  502,  18  S.  E.  672. 


42.  Dixon  v.  Roessler,  76  S.  C.  415,  57 
S.  E.  203. 

43.  Newman  v.  Marvin,  12  Hun  (N.  Y.) 
236. 

44.  Wood  V.  Swift,  81  N.  Y.  31,  so  hold- 
ing, where  the  order  bringing  in  the  parties 
as  defendants  was  granted  in  a  case  which 
could  not  be  referred  without  consent  of  all 
the  parties,  and  had  been  finally  submitted 
to  a  referee  for  his  decision  upon  the  merits. 

45.  See,  generally.  Pleading,  31  Cyc.  1. 
Amendment  of  pleading  after  submission 

to,  or  report  of,  referee  see  Pleading,  31 
Cyc.  401. 

Pleading  limitations  as  defense  before  ref- 
eree see  Limitations  of  Actions,  25  Cyc. 
1405. 

46.  Belmont  Min.,  etc.,  Co.  v.  Costigan,  21 
Colo.  471,  42  Pac.  647. 

47.  Perseverance  Min.  Co.  v.  Bisaner,  87 
Ga.  193,  13  S.  E.  461. 

48.  Rusk  v.  Hill,  117  Ga.  722,  45  S.  E. 
42. 

49.  Jones  v.  Beaman,  117  N.  C.  259,  23 
S.  E.  248. 

50.  Schuvler  r.  Smith,  51  N.  Y.  309,  10 
Am.  Rep.  609. 

51.  Mvers  r.  York,  etc.,  R.  Co.,  17  Fed. 
Cas.  No.  9.997,  2  Curt.  28  [affirmed  in  18 
How.  246,  15  L.  ed.  380]. 

52.  Waiver  of  objections  see  supra,  VII, 
G,  2. 

53.  Florida. —  Jacksonville,  etc.,  R.  Co.  V. 
Lock  wood.  33  Fla.  573.  15  So.  327. 

Nebraska. —  Tackaberrv  r.  Gilmore.  57 
Nebr.  450,  78  N.  W.  32.' 
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action  cannot  be  changed  or  a  nev/  cause  of  action  or  defense  added/^  and  in  some 
jurisdictions  that  the  referee  has  not  the  power  in  amending  pleadings  to  do 
what  the  court  may  do,  by  statute,  on  or  after  judgment,  in  furtherance  of  justice.^^ 
He  may  allow  an  amendment  of  the  bill  of  particulars/^  o^  the  substitution  of 
a  new  bill,^^  or  the  amendment  of  the  complaint  by  affixing  a  bill  vv^hich  had  been 
served. On  the  other  hand  the  power  to  permit  an  amendment  does  not  author- 
ize him  to  allow  a  supplemental  pleading  to  be  filed. Furthermore  the  allow- 
ance of  amendments  rests  in  the  discretion  of  the  referee. In  some  jurisdictions 


Isevo  York. —  McLauglilin  v.  Webster,  141 
N.  Y.  76,  85  N.  E.  1081;  Price  v.  Brown, 
98  N.  Y.  388;  Grattan  r.  Metropolitan  L. 
Ins.  Co.,  80  N.  Y.  281,  36  Am.  Rep.  617; 
Patchin  v.  Peck,  38  N.  Y.  39;  Melvin  v. 
Wood,  3  Abb.  Dec.  272,  3  Keyes  533,  3 
Transcr.  App.  297,  4  Abb.  Pr.  N.  S.  438; 
Perry  v.  Levenson.  82  N.  y.  App.  Div.  94. 
81  N.  Y.  Suppl.  586  {affirmed  in  178  N.  Y. 
559,  70  N.  E.  1104]  ;  Bullock  r.  Bemis,  40 
Hun  623;  Knapp  v.  Fowler,  26  Hun  200; 
Smith  r.  Rathbun,  13  Hun  47  ireversed  on 
other  grounds  in  75  iST.  Y.  122] ;  Joslyn  v. 
Joslyn,  9  Hun  388;  Sinclair  r.  Neill,  l^Hun 
80,  3  Thomps.  &  C.  74;  Dunnigan  r.  Crum- 
mev,  44  Barb.  528;  Woodruff  r.  Hurson,  32 
Barb.  557;  Dougherty  v.  Valloton,  38  N.  Y. 
Super.  Ct.  455 ;  Woodruff  v.  Dickie,  5  Rob. 
619.  31  How.  Pr.  164;  Secor  v.  Law,  9  Bosw. 
163  \affirmed  in  4  Abb.  Dec.  188,  3  Keyes 
525.  3  Transcr.  App.  328]  ;  Matter  of  Gearns, 
27  Misc.  76,  58  N.  Y.  Suppl.  200;  Clockey  v. 
International  Rubber  Clothing,  etc.,  Co.,  22 
Misc.  518,  49  N.  Y.  Suppl.  1014;  Smith  v. 
•Pelott,  18  N.  Y.  Suppl.  301;  Hall  r.  Abells, 
10  N.  Y.  Suppl.  581 ;  Livermore  r.  Bainbridge, 
14  Abb.  Pr.  N.  S.  227 ;  Union  Bank  v.  Mott, 
10  Abb.  Pr.  372,  18  How.  Pr.  506;  Oregon 
Steamship  Co.  r.  Otis,  59  How.  Pr.  254.  But 
see  Holmes  v.  Slocum,  6  How.  Pr.  217,  Code 
Rep.  N.  S.  380. 

North  Carolina. —  Blanton  r.  Bostic,  126 
N.  C.  418,  35  S.  E.  1035. 

Pennsylvania. —  Wilniore  r.  Scranton,  4 
L.  T.  N.  S.  93. 

South  Carolina. —  Mason  v.  Johnson,  13 
S.  C.  20. 

Vermont. —  See  also  Lamb  v.  Zundell,  78 
Vt.  232,  62  Atl.  33. 

Wisco7isin. —  Gilbank  v.  Stephenson,  31  Wis. 
592. 

See  42  Cent.  Dig.  tit.  "  Reference,"  §  90. 

Contra. —  De  la  Riva  v.  Berreyesa,  2  Cal. 
195;  Child  i:  Eureka  Powder  Works,  44  N.  H. 
354;  Merrill  v.  Russell,  12  N.  H.  74. 

Amendment  to  conform  to  proof. — A  ref- 
eree may  grant  a  motion  to  amend  a  pleading 
to  conform  to  the  proof,  if  such  amendment 
does  not  substantially  change  the  cause  of 
action  or  defense.  Chapin  v.  Dobson,  78 
N.  Y.  74,  34  Am.  Rep.  512;  Perkins  v.  Storrs, 
114  N.  Y.  App.  Div.  322,  99  N.  Y.  Suppl. 
849;  Hoyt  v.  Hoyt,  8  Bosw.  (N.  Y.)  511; 
South  Carolina  R.  Co.  v.  Barrett,  12  S.  C. 
173. 

Amendment  before  trial. — A  motion  before 
a  referee,  for  amendment  of  the  complaint, 
being  made  on  the  day  agreed  on  by  the  par- 
ties as  the  first  day  for  hearing  the  reference, 
is  to  be  regarded  as  made  at  the  beginning 
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of  the  trial,  and  not  before  it.  Barnum  v. 
Williams,  91  N.  Y.  App.  Div.  464,  86  N.  Y. 
Suppl.  821. 

54.  National  Steamship  Co.  v.  Sheahan, 
122  N.  Y.  461,  25  N.  E.  858,  10  L.  R.  A.  782; 
Collins  V.  St.  Lawrence  Club,  123  N.  Y.  App. 
Div.  207,  108  N.  Y.  Suppl.  287;  Barnum  v. 
Williams,  91  N.  Y.  App.  Div.  464,  86  N.  Y. 
Suppl.  821;  Perry  v.  Levenson,  82  N.  Y. 
App.  Div.  94,  81  N.  Y.  Suppl.  586  [affirmed 
in  178  N.  Y.  559,  70  N.  E.  1104]  ;  Riley  v. 
Corwin,  17  Hun  (N.  Y.)  597  (holding  that 
the  statute  of  limitations  constitutes  a  dis- 
tinct new  defense,  and  cannot  be  set  up  by 
amendment  in  the  first  instance  before  a  ref- 
eree) ;  Ford  r.  Ford,  53  Barb.  (N.  Y.)  525, 
35  How.  Pr.  321 ;  Sinclair  v.  Neill,  3  Thomps. 
&  C.  (N.  Y. )  74;  Livermore  r.  Bainbridge, 
44  How.  Pr.  (N.  Y.)  357  [affirmed  in  14 
Abb.  Pr.  N.  S.  227].  Compare  Jacksonville, 
etc.,  R.  Co.  r.  Lockwood,  33  Fla.  573,  15  So. 
527;  Mason  v.  Johnson,  13  S.  C.  20,  holding 
that  a  referee  may  allow  defendant  at  the 
reference,  before  any  testimony  is  taken,  to 
amend  his  answer  by  setting  up  the  statute 
of  limitations. 

Effect  of  consent  to  amendment.— Where 
defendant  consents  to  the  decision  by  a  ref- 
eree of  a  motion  to  amend  the  complaint,  he 
cannot  afterward  contend  that  the  amend- 
ment was  such  that  it  could  only  be  allowed 
at  special  term.  Perkins  v.  Storrs,  114  N.  Y. 
App.  Div.  322,  99  N.  Y.  Suppl.  849. 

It  is  error  to  permit  amendment  of  the 
complaint,  at  the  trial  of  an  action  for  non- 
delivery of  goods  alleging  non-delivery  of 
other  goods,  without  giving  defendant  time 
to  answer.  Edwards  v.  Cheraw,  etc.,  R.  Co., 
32  S.  C.  117,  10  S.  E.  822. 

A  reference  to  a  vice-chancellor  of  a  mo- 
tion to  dissolve  an  injunction  does  not  em- 
power him  to  authorize  an  amendment  of  the 
bill.  Cowman  v.  Lovett,  10  Paige  (N.  Y.) 
559. 

55.  Union  Bank  v.  Mott,  10  Abb.  Pr. 
(N.  Y.)  372,  19  How.  Pr.  114  [modified  in  11 
Abb.  Pr.  42,  19  How.  Pr.  267]. 

56.  Williams  r.  Davis,  7  N.  Y.  Civ.  Proc. 
282. 

57.  Melvin  v.  Wood,  3  Abb.  Dec.  (N.  Y.) 
272,  3  Keves  533,  3  Transcr.  App.  297,  4  Abb. 
Pr.  N.  S."  438. 

58.  Albro  r.  Fi^uera,  60  N.  Y.  630. 

59.  Lvon  r.  Isett,  34  N.  Y.  Super.  Ct.  41, 
11  Abb.'Pr.  N.  S.  353,  42  How.  Pr.  155. 

60.  Phcenix  Warehousina:  Co.  v.  Badger, 
67  N.  Y.  294;  Haight  r.  Littlefield,  71  Hun 
(N.  Y.)  285,  24  N.  Y.  Supnl.  1097  [affirmed 
in  147  N.  Y.  338,  41  N.  E.  696]  ;  Brett  v. 
Brooklyn  First  Universalist  Soc,  63  Barb. 
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a  referee  may  grant  an  adjournment  to  allow  a  party  to  apply  to  the  court  for 
an  amendment  especially  where  the  amendment  is  one  which  he  has  no  power 
to  allow.  But  even  the  court  cannot  permit  an  amendment  setting  up  new 
defenses  after  the  report  has  been  filed  and  confirmed/^  Referees  may  impose 
terms  on  granting  the  amendment/^  and  may  allow  costs. When  leave  to  amend 
is  granted,  the  amendment  should  be  incorporated  into  the  pleading  and  the 
amended  pleading  should  be  served  on  the  adverse  party. Where  an  amend- 
ment has  been  allowed  on  condition  that  the  opposing  party  be  permitted  to 
answer  or  demur  to  the  amended  complaint,  such  party  is  estopped  from  question- 
ing the  power  of  the  referee  to  authorize  the  demurrer.  Generally  the  decision 
of  a  referee  on  an  application  to  amend  is  reviewable  only  on  appeal  from  the 
judgment/^  and  a  motion  before  the  court  to  set  aside  or  strike  out  an  amend- 
ment allowed  by  a  referee  is  improper/^  as  is  a  motion  before  the  court  for  leave 
to  amend  where  the  referee  has  refused  the  application.*^^ 

K.  Dismissal  of  Action  or  Proceeding  Before  HearingJ^  A  referee  has 
no  jurisdiction  to  dismiss  an  action  on  the  ground  that  the  court  appointing  him 
had  no  jurisdiction  of  the  cause. '^^  In  some  jurisdictions  the  court  may  enter  a 
default  in  the  case  referred  where  several  years  had  elapsed  since  any  action  had 
been  taken  by  an  arbitrator. But  a  statute  providing  for  a  dismissal  of  an  action 
unless  a  declaration  is  filed  within  a  specified  time  has  been  held  not  applicable 
during  the  time  that  the  cause  is  before  arbitrators. 

L.  Reception  of  Evidence  —  l.  In  General.    The  trial  by  a  referee,  in  so 


(N.  Y.)  610;  Hochstetter  v.  Isaacs,  44  How. 
Pr.  (N.  Y.)  495;  Mason  v.  Johnson,  13  S.  C. 
20. 

61.  Ford  V.  Ford,  53  Barb.  (N".  Y.)  525, 
35  How.  Pr.  321;  Hochstetter  v.  Isaacs,  44 
How.  Pr.  (K  Y.)  495. 

Estoppel. —  Although  plaintiff  contended 
before  the  referee  that  his  reply  was  sufficient 
to  put  certain  allegations  in  issue,  and  this 
was  decided  against  him,  he  is  not  thereby 
estopped  to  apply  to  the  court  for  leave  to 
amend,  the  referee  having  refused  to  enter- 
tain his  application  for  leave  to  amend,  and 
referred  him  to  the  court,  and  granted  an 
adjournment  to  allow  him  to  make  such  ap- 
plication to  it.  Woolsey  v.  Shaw,  34  N.  Y. 
App.  Div.  405,  53  N.  Y.  Suppl.  436. 

62.  Milner  v.  Mutual  Ben.  Bldg.  Assoc., 
104  Ga.  101,  30  S.  E.  648. 

63.  Smith  v.  Rathbun,  75  N.  Y.  122,  hold- 
ing that  under  a  statute  giving  a  referee  the 
same  power  as  the  court  to  allow  amend- 
ments, he  may,  on  an  application  to  amend 
the  complaint  on  trial  by  inserting  material 
allegations  as  to  which  no  proof  had  been 
giver,  impose,  as  a  condition,  that  defendant 
be  permitted  to  answer  or  demur  to  the 
amended  complaint. 

64.  Perry  v.  Levenson,  82  N.  Y.  App.  Div. 
94,  81  N.  Y.  Suppl.  586  [afflrvied  in  178  N.  Y. 
559,  70  N.  E.  1104],  holding  that  an  allowance 
of  fifty  dollars'  costs  on  an  amendment  which 
did  not  materially  change  the  cause  of  action 
stated  in  the  complaint  was  sufficiently  lib- 
eral. 

65.  Live'rmore  v.  Bainbridge,  14  Abb.  Pr. 
N.  S.  (N.  Y.)  227. 

66.  Smith  V.  Rathbun,  75  N.  Y.  122. 

67.  Woodrufl'  v.  Dickie,  5  Rob.  (N.  Y.) 
619,  31  How.  Pr.  164. 

68.  Quimbv  v.  Claflin,  77  N.  Y.  270;  Knapp 
V.  Fowler,  26  Hun   (N.  Y.)   200.    But  see 


Ford  V.  Ford,  53  Barb.  (N.  Y.)  525,  35  How. 
Pr.  321. 

69.  Oregon  Steamship  Co.  v.  Otis,  59  How. 
Pr.  (N.  Y.)  254.  See  also  Barnum  r.  Wil- 
liams, 91  N.  Y.  App.  Div.  464,  86  N.  Y.  Suppl. 
821. 

70.  Procedure  on  failure  of  party  to  appear 
see  supra,  YIJ,  G,  3. 

Dismissal  or  nonsuit  by  referee  on  hearing 
see  infra,  VII,  M.- 

Voluntary  dismissal  after  submission  to 
reference  see  Dismissal  and  Nonsuit,  14 
Cyc.  404. 

71.  Austin  V.  Stewart,  126  N.  C.  525,  36 
S.  E.  37. 

In  Canada:  (1)  The  referee  in  chambers 
has  no  power  to  rescind  his  own  order  not 
made  ex  parte.  (2)  An  appeal  will  not  lie 
from  the  refusal  of  the  referee  to  rescind 
such  an  order.  (3)  The  referee  has  no  juris- 
diction, under  rule  443  of  the  King's  Bench 
Act  or  otherwise,  even  with  the  consent  of 
the  parties,  to  make  an  order  for  the  entry 
of  judgment  for  the  defendant,  after  the  ac- 
tion has  been  entered  for  trial.  Such  a  judg- 
ment can  then  only  be  pronounced  by  a  judge 
sitting  in  court.  (4)  The  referee  would  have 
power,  imder  rule  422  (d)  of  the  act,  to 
dismiss  an  action  by  the  consent  of  the  par- 
ties. (5)  When  the  judgment  entered  in  an 
action  is  unauthorized  and  unsupported  by 
any  order  or  pronouncement  of  the  court,  an 
appeal  will  lie  from  the  refusal  of  the  referee 
to  set  it  aside  on  motion  before  him,  al- 
though such  motion  also  included  an  appli- 
cation to  him  to  rescind  his  own  order  pre- 
viously made  not  ece  parte  in  the  same  action. 
Walker  /*.  Robinson,  15  Manitoba  445. 

72.  Willev   V.  Durgin.    118  Mass.  64. 

73.  McCall  V.  Crousillat,  2  Serg.  &  R.  (Pa.) 
167. 
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far  as  it  relates  to  the  admission  of  evidence  and  the  examination  of  witnesses, 
is  ordinarily  the  same  as  if  the  trial  was  by  the  court  or  a  jury.'^^  There  are  cases, 
however,  holding  that  referees  are  not  bound  by  the  strict  laws  of  evidence, 
especially  where  the  reference  is  only  an  aid  to  the  court  and  not  to  hear  and 
determine,  at  least  unless  limited  by  the  agreement  to  refer  and  the  rule  of  refer- 
ence made  thereon."  Furthermore,  a  referee  appointed  merely  to  take  evidence 
should  take  all  that  is  offered  and  leave  it  to  the  court  to  determine  what  is  not 
competent. Where  the  reference  is  merely  to  take  and  report  the  testimony, 


74.  Alabama. —  Brady  v.  Brady,  144  Ala. 
414,  39  So.  237. 

California. —  De  la  Riva  v.  Berreyesa,  2 
Cal.  195,  holding  that  referees  should  not  ad- 
mit testimony,  which  is  objected  to,  to 
establish  a  demand  barred  by  the  statute  of 
limitations. 

Illinois. —  Story  v.  De  Armond,  77  111.  App. 
74. 

New  Hampshire. —  Stevens  v.  Chase,  61 
N.  H.  340;  Goodwin  r.  Scott,  61  N.  H.  112, 
holding  that  whether  a  witness  is  qualified 
to  judge  of  the  value  of  property  in  litigation 
is  a  question  of  fact  to  be  determined  by  the 
referees. 

New  York.—  Svfiit  v.  Swift,  88  Hun  551, 
34  N.  Y.  Suppl.  852;  Terry  v.  McNiel,  58 
Barb.  241  (holding  that  it  is  a  matter  within 
the  discretion  of  a  referee  to  allow  questions 
to  be  put  to  a  witness,  with  the  object  of 
testing  his  memory) ;  Spear  v.  Myers,  6  Barb. 
445  (holding  that  it  is  in  the  discretion  of  a 
referee  to  determine  when  the  testimony  re- 
specting the  character  of  witnesses  shall 
cease,  when  it  may  be  resumed,  and,  under 
some  circumstances,  which  party  shall  close 
the  examination;  and  the  court  will  not  in- 
terfere with  the  exercise  of  that  diseretion, 
unless  it  has  been  abused)  ;  McAllister  v. 
Case,  14  Daly  385,  13  N.  Y.  St.  141  (holding 
that  it  is  irregular  and  improper  for  a  ref- 
eree to  receive  any  proof  or  hear  any  argu- 
ment in  a  case,  after  the  close  of  the  trial, 
without  notice  to  all  of  the  parties ) .  Com- 
pare Burnett  v.  Snyder,  41  N.  Y.  Super.  Ct. 
342. 

Oregon. —  Stimson  v.  Estes,  3  Oreg.  521. 

Pennsylvania. —  Passmore  v.  Pettit,  4  Dall. 
271,  1  L.  ed.  830,  holding  that  a  paper  should 
not  be  admitted  in  evidence  where  the  op- 
posing party  has  had  no  opportunity  to  read 
or  examine  it. 

Vermont. —  Davis  v.  Campbell,  23  Vt.  236. 

See  42  Cent.  Dig.  tit.  "References,"  §  94. 

An  auditor,  as  distinguished  from  a  ref- 
eree, cannot  receive,  in  a  hearing  before  him, 
any  but  legal  evidence.  Silver  v.  Worcester, 
72  Me.  322;  Paine  V.  Maine  Mut.  Mar.  Ins, 
Co.,  69  Me.  568. 

Examination  of  witnesses  in  absence  of 
counsel. — Although  the  examination  of  a 
witness  before  referees,  in  the  absence  of 
counsel,  was  irregular,  it  was  no  ground  of 
exception  to  the  report,  where  such  referees 
kept  full  and  correct  minutes,  which  were 
open  to^  the  inspection  of  counsel,  and  where 
such  witness  was,  at  a  subsequent  meeting, 
fully  examined  by  him  on  the  same  subject- 
matter.    Bollmann  v.  Bollmann,  6  S.  C.  29. 
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Presumptions. —  It  will  be  presumed  that 
referees  properly  rejected  evidence  where 
their  reason  for  doing  so  does  not  appear  in 
their  report.  Hogaboom  v.  Herrick,  4  Vt. 
131. 

Translating  foreign  document. —  When  let- 
ters in  a  foreign  language  are  put  in  evidence, 
it  is  not  the  duty  of  a  referee  to  have  them 
translated,  and  his  refusal  to  do  so  would 
not  be  cause  for  setting  aside  his  award, 
where  he  testifies  that  with  the  aid  of  his 
dictionary  he  understood  the  purport  of  the 
letters.  Frison  v.  De  Peiffer,  8'3  Me.  71,  21 
Atl.  746. 

Certified  copies  of  evidence. —  When  an 
original  instrument  is  offered  in  evidence 
before  a  referee,  and  he  makes  a  certified 
copy  thereof,  and  files  and  returns  the  cer- 
tified copy  as  an  exhibit,  such  exhibit  will 
not  be  disregarded,  except  in  peculiar  cases, 
there  being  no  presumption  that  such  copy 
is  untrue.    Bohlman  v.  Coffin,  4  Oreg.  313. 

Effect  of  nature  of  reference. —  Before  a 
referee  appointed  to  take  testimony,  only 
oral  proofs  are  made,  and  written  documents 
are  provable  at  the  subsequent  hearing  before 
the  court.  Baker  v.  Woodward,  12  Oreg.  3, 
6  Pac.  173.  An  order  of  reference  for  an 
accounting,  reserving  to  the  court  all  the  is- 
sues that  properly  arise  in  the  case,  does  not 
prevent  the  master  from  determining  objec- 
tions to  testimony,  as  provided  by  Code  Civ. 
Proc.  §  294.  Devereux  v.  McGrady,  49  S.  C. 
423,  27  S.  E.  467. 

Refreshing  memory  from  memoranda. — 
Peck  V.  Lake,  3  Lans.  (N.  Y.)  136;  Holt  v. 
Howard,  77  Vt.  49,  58  Atl.  797. 

75.  Harding  v.  Wallace,  8  B.  Mon.  (Ky.) 
536;  Sanborn  v.  Paul,  60  Me.  325;  Smith  v. 
Gorman,  41  Me.  405;  Livingston  v.  Combs,  1 
N.  J.  L.  42;  Hollingsworth  v.  Leiper,  1  Dall. 
(Pa.)   161,  1  L.  ed.  82. 

Oath. —  It  is  no  objection  to  an  award  that 
the  arbitrators  examined  witnesses  not  under 
oath,  if  it  was  done  with  the  consent  of  the 
parties  or  their  attorneys.  Pierce  v.  Perkins, 
17  N.  C.  250. 

By  agreement  the  referee  may  be  the  final 
judge  of  all  questions  as  to  the  admissibility 
of  evidence.  Waterman  v.  Merrow,  94  Me. 
237,  47  Atl.  157. 

76.  People  r.  Rushford,  81  N.  Y.  App. 
Div.  298,  80  N.  Y.  Suppl.  891. 

77.  Melendy  v.  Spaulding,  54  Vt.  517. 

78.  Brotherton  v.  Brotherton,  14  Nebr. 
186,  15  N.  W.  347;  Fox  v.  Moyer,  54  N.  Y. 
125;  Jones  v.  Gilbert,  117  N.  Y.  App.  Div. 
775,  102  N.  Y.  Suppl.  983;  Frost  v.  Reinach, 
40  Misc.  (N.  Y.)  412,,  81  N.  Y.  Suppl.  246; 
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documentary  evidence  need  not  be  offered  before  the  referee  but  may  be  first 
offered  at  the  trial. ''^  Affidavits  are  inadmissible  where  the  witness  can  be  sworn 
before  the  referee. The  order  of  proof  is  discretionary  with  the  referee/^  and 
the  general  rules  as  to  offers  of  proof and  the  right  to  limit  the  number  of  expert 
witnesses/^  are  applicable.  The  parties  to  the  suit  are  competent  to  testify/* 
as  are  persons  interested  in  the  event  of  the  suit.^^ 

2.  Conditional  Admission.^^  Unless  the  parties  consent  to  the  reservation,^^ 
the  referee  must  ordinarily  rule  on  objection  to  the  admission  of  evidence  at  the 
time  when  made  and  not  reserve  his  decision  until  the  final  disposition  of  the 
case.*^  However,  the  failure  to  rule  on  the  objection  until  the  close  of  the  case 
is  not  necessarily  fatal/^  and  the  failure  to  object  to  a  decision  at  such  time  may 
constitute  a  waiver. So  the  irregularity  cannot  be  relied  on  where  the  evidence 
is  in  fact  admissible/^  or  the  final  decision  is  in  favor  of  admitting  the  evidence/^ 
or  the  evidence  is  not  calculated  to  injure  the  objecting  party. The  referee  may 
admit  testimony  as  to  a  written  contract  subject  to  a  motion  to  strike  it  out  if 
it  varied  or  altered  the  contract. 

3.  Striking  Out  or  Disregarding  Evidence.    In  making  his  decision  the  referee 


Scott  v:  Williams,  14  Abb.  Pr.  (K  Y.)  70, 
23  How.  Pr.  393. 

In  New  York,  if  the  reference  is  to  report 
the  evidence  with  the  opinion  of  the  referee 
as  distinguislied  from  a  reference  merely  to 
take  testimony,  the  referee  is  not  bound  to 
take  testimony  which  appears  to  him  to  be 
not  relevant  to  the  issue.  Jones  v.  Gilbert, 
117  N.  Y.  App.  Div.  775,  102  N.  Y.  Suppl. 
983. 

79.  Crown  Point  Gold  Min.  Co.  v.  Crismon, 
39  Greg.  364,  65  Pac.  87;  Baker  v.  Wood- 
ward, 12  Greg.  3,  6  Pac.  173. 

80.  Security  F.  Ins.  Co.  v.  Martin,  15  Abb. 
Pr.  (N.  Y.)  479. 

81.  Thayer  v.  Barney,  12  Minn.  502;  Wood 
V.  Missouri  Staats-Zeitung  Co.,  3  Mo.  App. 
602;  Spear  v.  Myers,  6  Barb.  (N.  Y.)  445; 
Gibson  v.  Pearsall,  1  E.  D.  Smith  (N.  Y.)  90. 

82.  Burnett  Phalon,  12  Abb.  Pr.  {N.  Y.) 
186,  21  How.  Pr.  100. 

Conditional  offer. — An  offer,  by  a  party 
complaining  of  surprise,  to  give  rebutting 
evidence,  should  be  absolute  and  not  be  made 
to  depend  upon  a  statement  of  the  referees 
as  to  the  effect  on  their  minds  of  the  evidence 
to  be  answered.  Clapp  v.  Wilson,  5  Den. 
(N.  Y.)  285. 

Striking  out  offer. —  It  is  within  the  dis- 
cretion of  a  referee  to  strike  out  an  offer 
of  evidence,  and  require  the  party  to  put  his 
questions  to  the  witnesses,  and  have  them 
ruled  upon.  Lehigh  Stove,  etc.,  Mfg.  Co.  v, 
Colby,  120  N.  Y.  640,  24  K  E.  282. 

83.  Sizer  v.  Burt,  4  Den.  (N.  Y.)  426. 

84.  Wade  v.  Powell,  31  Ga.  1;  Palmer 
Palmer,  38  N.  H.  418;  Tuttle  v.  Eobinson, 

33  N.  H.  104;  Chapin  v.  Walpole  School  Dist. 
No.  2,  30  N.  H.  25 ;  Smith  v.  Smith,  27  N.  H. 
244;  Hoyt  V.  French,  24  N.  H.  198;  Huntoon 
r.  Hazelton,  20  N.  H.  388;  Ramsay  i\ 
Bachelder,  18  N.  H.  135;  Mann  v.  Locke,  11 
N.  H.  246;  Fuller  v.  Little,  7  N.  H.  535. 
Compare  Hoyt  v.  French,  24  N.  H.  198  (hold- 
ing that  if  it  should  appear  that  injustice  has 
been  done  by  the  admission  of  a  party  to 
testify  before  the  referee,  the  court  may  re- 
commit his  report);  Lovering  v.  Lovering,  13 


N.  H.  513  (holding  that  where  one  of  the 
parties  to  a  reference  is  ill  and  unable  to 
testify  before  an  auditor,  the  auditor's  refusal 
to  permit  the  other  party  to  testify  is  within 
his  discretion,  and  not  a  cause  for  recommit- 
ting or  rejecting  the  report ) .  Contra,  Fenni- 
more  h\  Childs,  6  N.  J.  L.  386;  Eyre  v.  Fen- 
nimore,  3  N.  J.  L.  932. 

85.  Fuller  y.  Wheelock,  10  Pick.  (Mass.) 
135;  Hollingsworth  v.  Leiper,  1  Dall.  (Pa.) 
161,  1  L.  ed.  82.    Contra,  McConnell  Pike, 

3  Vt.  595;  Newton  v.  Higgins,  2  Vt.  366. 

86.  Waiver  of  objection  to  conditional  ad- 
mission see  infra,  VII,  Q,  2. 

87.  Hopkins  v.  Clark,  90  Hun  (N.  Y.)  4, 
35  N.  Y.  Suppl.  360. 

88.  Wagener  v.  Finch,  65  Barb.  (N.  Y.) 
493;  Smith  v.  Kobbe,  59  Barb.  (N.  Y.)  289; 
Peck  V.  Yorks,  47  Barb.  (N.  Y.)  131;  Cluss- 
man  v.  Merkel,  3  Bosw.  (N,  Y.)  402.  Com- 
pare Berrian  v.  Sanford,  1  Hun  (N.  Y.)  625, 

4  Thomps.  &  C.  655.  Contra,  BerrLhard  v. 
Wyandotte,  33  Kan.  465,  6  Pac.  617. 

Reservation  as  equivalent  to  overruling  of 
objection. —  Where  a  referee  has  refused  to 
pass  upon  an  objection  to  evidence  at  the 
time  such  evidence  is  offered,  but  has  re- 
ceived the  evidence,  reserving  the  question  of 
its  admissibility  until  the  close  of  the  case, 
his  action  will  be  considered  on  appeal  the 
same  as  if  the  objection  has  been  overruled 
and  exception  taken.  Lathrop  v.  Bramhall, 
64  N.  Y.  365. 

89.  Lathrop  v.  Bramhall,  64  N.  Y.  365. 

90.  Clark  v.  Donaldson,  49  How.  Pr.  (N.  Y.) 
63  [affirmed  in  64  N.  Y.  631]. 

91.  Kerslake  v.  Schoonmaker,  1  Hun 
(N.  Y.)  436,  3  Thomps.  &  C.  524;  Mercer  r. 
Vose,  40  N.  Y.  Super.  Ct.  218  [afjirmed  in  67 
N.  Y.  56]. 

92.  Bihin  V.  Bihin,  17  Abb.  Pr.  (N.  Y.) 
19. 

93.  Mercer  r.  Vose,  40  N.  Y.  Super.  Ct.  218 
[affirmed  in  67  N.  Y.  56]. 

94.  Case  r.  Pha-nix  Bridofe  Co.,  58  N.  Y. 
Super.  Ct.  435,  11  N.  Y.  Suppl.  724,  19  N.  Y. 
Civ.  Prop.  373  [rerei'sed  on  other  (jrounds  in 
134  N.  Y.  7'8,  31  N.  E.  254]. 
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cannot  exclude  from  consideration  evidence  admitted  on  the  hearing, although 
where  it  was  irrelevant  and  inadmissible  no  injury  results  therefrom. So  while 
the  referee  has  the  power  to  strike  out  evidence  before  the  final  submission  of  the 
cause/^  he  cannot  do  so  after  the  case  has  been  closed  unless  the  right  so  to  do 
has  been  specially  reserved.  The  direct  testimony  of  a  witness  who  dies  during 
the  examination  can  be  stricken  out  only  in  so  far  as  not  covered  by  the  cross- 
examination/^  and  then  only  when  the  opportunity  to  cross-examine  is  not  lost 
through  the  fault  of  the  moving  party. ^  It  has  been  held  that  the  referee  has  no 
power  to  strike  out  the  examination  of  a  witness  on  his  failure  to  appear  for  cross- 
examination  where  a  good  excuse  is  given.^ 

4.  Reopening  Case  For  Further  Evidence.^  A  referee  may,  at  any  time  before 
his  report  is  filed  or  delivered,*  reopen  a  case  tried  before  him  and  hear  further 
evidence;^  but  whether  he  will  do  so  rests  in  his  discretion/  which  will  not  be 


95.  Monson  v.  Cooke,  5  Cal.  436;  Smith 
V.  Kirtland.  45  IST.  Y.  App.  Div.  25,  60  N.  Y,, 
Suppl.  8] 2;  Allen  v.  Way,  7  Barb.  (N.  Y.) 
5S5,  3  Code  Rep.  243;  Meyers  Betts,  5 
Den.  (N.  Y.)  81.  But  see  National  Bank  of 
Commerce  v.  New  Bedford,  175  Mass.  257,  56 
N.  E.  288. 

96.  Brown  v.  Colie,  1  E.  D.  Smith  (N.  Y.) 
265. 

97.  Blashfield  v.  Empire  State  Tel.,  etc., 
Co.,  147  N.  Y.  52O3  42  N.  E.  2  [reversing  on 
other  grounds  71  Hun  532,  24  N.  Y.  Suppl. 
1006],  striking  out  as  curing  error  in  recep- 
tion of  evidence. 

98.  Blashfield  v.  Empire  State  Tel.,  etc., 
Co.,  71  Hun  (N.  Y.)  532,  24  N.  Y.  Suppl. 
1006  [reversed  on  other  grounds  in  147  N.  Y. 
520,  42  N.  E.  2]  ;  Bloss  v.  Morrison,  47  Hun 
(N..  Y.)  218. 

"\yhere  evidence  is  received  over  objections, 
subject  to  a  motion  to  strike  it  out,  and  no 
motion  to  strike  is  made,  the  referee  has  no 
riglit  after  the  submission  of  the  case  to 
strike  out  the  evidence  on  his  own  motion. 
Gottlieb  V.  Dole,  109  N.  Y.  App.  Div.  583,  96 
N.  Y.  Suppl.  329. 

99.  Curtice  v.  West,  50  Hun  (N.  Y.)  47, 
2  N.  Y.  Sin^pl.  507  [affirmed  in  121  N.  Y. 
696,  24  N.  E.  1099]. 

1.  Forrest  r.  Kissam,  7  Hill  (N.  Y.) 
463. 

2.  In  re  Crooks,  23  Hun  (N.  Y.)  696. 

3.  Newly  discovered  evidence  as  ground 
for  setting  aside  report  see  infra,  VIII,  I, 
7,  b,  (vm). 

4.  Welles  i\  Harris,  31  Conn.  365;  Ayrault 
V.  Sackett,  9  Abb.  Pr.  (N.  Y.)  154  note 
[affirmed  in  17  How.  Pr.  507].  But  see 
Parker  v.  Knight,  3  N.  J.  L.  J.  151,  holding 
that  where  a  referee  has  heard  the  evidence 
and  made  and  signed  his  report,  he  has  no 
further  jurisdiction  to  open  the  case  to  hear 
further  testimony  without  further  order  from 
the  court. 

5.  California. —  Marziou  v.  Pioche,  10  Cal. 
545. 

Connecticut. —  Welles  v.  Harris,  31  Conn. 
365. 

Georgia. —  Heavner  v.  Seager,  79  Ga.  471, 
4  S.  E.  767. 

Minnesota. — •  Cooper  v.  Stinson,  5  Minn. 
201. 

'Neio  York. —  Moissen  v.  Kloster,  114  N.  Y. 
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638,  21  N.  E.  1050:  Fielden  v.  Lahens,  2 
Abb.  Dee.  111.  3  Transcr.  App.  218,  6  Abb. 
Pr.  N.  S.  341;  Dow  v.  Darragh,  42  N.  Y. 
Super.  Ct.  SO:  Duguid  v.  Ogilvie,  3  E.  D. 
Smith  527,  1  Abb.  Pr.  145 ;  Decker  v.  O'Brien, 
13  Misc.  94,  34  N.  Y.  Suppl.  81;  Packer  v. 
French,  Lalor  103;  Cleaveland  v.  Hunter,  1 
Wend.  104. 

Pennsylvania. —  See  In  re  Thoma,  76  Pa. 
St.  30. 

See  42  Cent.  Dig.  tit.  "  References,"  §  96. 

Moving  papers. —  On  an  application  to  a 
referee,  after  his  report  is  drawn,  but  before 
its  delivery,  to  open  the  case  and  allow  de- 
fendant to  testify,  an  affidavit  which  does 
not  excuse  the  negligence  in  procuring  the 
testimony,  or  show  its  character  or  its  ma- 
terialitv,  is  insufficient.  Cooper  v.  Stinson, 
5  Minm  201. 

Duty  to  consider  application. —  Where  a 
party  discovered  new  testimony  which  would 
be  material  to  his  case  on  trial  before  a 
referee,  and  asked  the  referee  to  have  the 
case  reopened  for  the  purpose  of  hearing  the 
same  before  the  case  should  be  argued,  it 
was  the  duty  of  the  referee  to  consider  the 
application,  and,  if  it  was  meritorious,  to 
open  the  case.  Anthonv  v.  Barnes,  11  Lane. 
Bar  (Pa.)  147. 

After  nonsuit. —  The  court  will  not  reverse 
a  judgment,  because  the  referees  before  whom 
the  cause  was  tried  excluded  an  oflTer  of  fur- 
ther evidence  on  the  part  of  plaintiffs,  made 
after  plaintiffs  had  rested  and  a  nonsuit  had 
been  directed,  unless  the  offer  of  such  evi- 
dence showed  at  least  the  counsel's  belief  that 
the  evidence,  if  admitted,  would  aid  plain- 
tiffs. Fielden  v.  Lahens,  9  Bosw.  (N.  Y.) 
436. 

6.  New  Mercer  Ditch  Co.  v.  Armstrong,  21 
Colo.  357,  40  Pac.  989;  Domschke  v.  Metro- 
politan El.  R.  Co.,  148  N.  Y.  337,  42  N.  E. 
804;  Williams  r.  Haves,  20  N.  Y.  58;  Ocorr 
V.  Little  Falls,  77  N.  Y.  App.  Div.  592,  79 
N.  Y.  Suppl.  251  [affirmed  in  178  N.  Y.  622, 
70  N.  E.  1104]  ;  Griffin  v.  Miner,  54  N.  Y. 
Super.  Ct.  46 :  Delafield  v.  De  Grauw,  9  Bosw. 
(N.  Y.)  1  [affirmed  in  1  Abb.  Dec.  500,  3 
Keves  467,  3  Transcr.  App.  49]  ;  Pearson  v. 
Fiske,  2  Hilt.  (N.  Y.)  146;  Trimble  v.  Stil- 
well,  4  E.  D.  Smith  (N.  Y.)  512;  Maas  v. 
McEntegart,  21  Misc.  (N.  Y.)  462,  47  N.  Y. 
Suppl.  673;  Rhinesmith's  Case,  25  Pa.  Super. 
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interfered  with  except  where  abused. So  the  terms  on  which  t,he  case  will  be 
reopened  are  within  his  discretion.^ 

5.  Effect  of  Error  in  Admission  of  Evidence.  Error  in  the  admission  of 
improper  evidence  which  is  essentially  material  cannot  be  disregarded/  but  the 
admission  of  improper  evidence  will  not  vitiate  the  report  if  there  is  sufficient 
evidence  properly  admitted  to  sustain  the  findings. So  the  admission  of  irrele- 
vant testimony  is  not  fatal  if  the  findings  show  that  it  was  not  taken  into  considera- 
tion in  making  the  decision."  And  where  the  report  is  merely  advisory,  the 
admission  of  improper  evidence  is  not  fatal,  the  court  having  power  to  reject  the 
conclusions  of  the  referee  and  draw  its  own  conclusions  from  the  legal  evidence 
in  the  case.^^  The  admission  of  evidence  not  within  the  pleadings  is  not  cured 
by  a  subsequent  order  of  the  court  allowing  an  amendment  of  the  pleadings. 
The  agreement  of  all  the  parties  present  before  the  referee  cannot  make  incompe- 
tent testimony  valid  against  the  rights  of  absent  parties." 

6.  Effect  of  Error  in  Exclusion  of  Evidence.  Error  in  excluding  material 
evidence  generally  invalidates  the  report. 

M.  Dismissal  or  Nonsuit. Where  the  reference  is  to  hear  and  determine, 
the  referee  generally  has  the  power  to  grant  a  nonsuit  where  the  evidence  shows 
no  cause  of  action,^^  or  where  plaintiff  abandons  the  case,^^  or  for  want  of  prosecu- 
tion,^^ or  to  dismiss  the  action  as  not  maintainable.^^  So  where  the  referee  has 
granted  plaintiff  leave  to  apply  to  the  court  to  bring  in  a  necessary  party  and 


Ct.  300;  Greenville  v.  Earle,  80  S.  C.  321,  60 
S.  E.  1117. 

When  proper  to  refuse. —  Where  plaintiff 
had  full  opportunity  to  discover  the  facts 
which  he  subsequently  proposed  to  prove,  on 
the  referee  reopening  the  case  after  he  had 
rested,  and  his  adversary  had  departed  for 
his  place  of  business  and  residence  in  a  dis- 
tant country,  it  was  a  proper  exercise  of  the 
discretion  of  the  referee  to  refuse  to  open  the 
case  to  admit  further  evidence.  Dow  v.  Dar- 
ragh,  42  N.  Y.  Super.  Ct.  80. 

7.  Gottlieb  v.  Dole,  109  N.  Y.  App.  Div. 
583,  96  N.  Y.  Suppl.  329. 

8.  Page  f.  Methfessel,  71  Hun  (N.  Y.) 
442,  25  N.  Y.  Suppl.  11  [affirmed  in  145 
N.  Y.  602,  40  N.  E.  164]. 

9.  Clark  v.  Crandall,  3  Barb.  (N.  Y.)  612. 
Compare  Cameron  v.  Decatur  First  Nat. 
Bank,  4  Tex.  Civ.  App.  309,  23  S.  W.  334; 
Kinsey  v.  Archer,  80  Wis.  201,  49  N.  W. 
962. 

10.  Groth  V.  Kersting,  4  Colo.  App.  395,  36 
Pac.  156;  Woodruff  v.  McGrath,  32  N.  Y. 
255;  People  v.  Rushford,  81  N.  Y.  App.  Div. 
298,  80  N.  Y.  Suppl.  891;  Kemeys  v.  Rich- 
ards, 11  Barb.  (N.  Y.)  312;  McGuire  v. 
O'Hallaran,  Lalor  (N.  Y.)  85;  Duffy  v. 
Hickey,  68  Wis.  380,  32  N.  W.  54. 

11.  Bee  ?;.  San  Francisco,  etc.,  R.  Co.,  46 
Cal.  248.  Contra,  see  Mason  v.  Knox,  66 
N.  II.  545,  27  Atl.  305. 

12.  Lewis  v.  Godman,  129  Ind.  359,  27 
N.  E.  563. 

13.  Johnson  i'.  Mcintosh,  31  Barb.  (N.  Y.) 
267. 

14.  Sweeten's  Estate,  4  Lane.  L.  Rev.  (Pa.) 
54. 

15.  Severance  v.  Hilton,  32  N.  H.  289; 
Bellows  i\  Ingham,  2  Vt.  575,  liolding  that 
the  report  will  be  rejected  where  referees 
have  refused  to  hear  evidence  of  an  agreement 
between  the  parties  that  they  should  exercise 


chancery  powers  if  proper  evidence  was  pre- 
sented. But  see  Lowndes  v.  Campbell,  1  Hall 
(N.  Y.)  659. 

In  Wisconsin  the  rejection  of  testimony  by 
a  referee  is  no  ground  for  a  new  trial,  if  the 
testimony  rejected  is  reported  to  the  court. 
If  a  referee  reports  that  he  has  sustained  an 
objection  to  certain  testimony  reported  by 
him,  the  court  shauld  consider  the  testimony 
and  determine  whether  the  referee's  findings 
or  decision  of  the  cause  should  be  modified  in 
consequence  thereof.  Yates  v.  Shepardson, 
27  Wis.  238. 

16.  Before  hearing  see  supra,  VII,  K. 

On  failure  of  party  to  appear  see  supra, 
VII,  G,  3. 

17.  Plant  f.  Fleming,  20  Cal.  92;  Mc- 
Cormick  v.  Miller,  19  Minn.  443;  Scofield  V. 
Hernandez,  47  N.  Y.  313;  Myers  v.  Polhemus, 
77  Hun  (N.  Y.)  587,  28  N.  Y.  Suppl.  1025. 
See  also  Metcalf  v.  Mattisons,  32  N.  Y.  464. 

When  nonsuit  proper  see  McCormick  v. 
Miller,  19  Minn.  443;  Scofield  i\  Hernandez, 
47  N.  Y.  313;  Myers  v.  Polhemus,  77  Hun 
(N.  Y.)  587,  28  N.  Y.  Suppl.  1025. 

Whether  dismissal  a  nonsuit  or  dismissal 
on  the  merits  see  Van  Derlip  r.  Kevser.  68 
N.  Y.  443;  GritTen  v.  Mechanics',  etc..  Bank, 
61  N.  Y.  App.  Div.  434,  75  N.  Y.  Suppl.  651 
{affj,rmcd  in  171  N.  Y.  665,  64  N.  E.  1121]; 
Burt  r.  Oneida  Community.  16  N.  Y.  Suppl. 
289  [affirmed  in  137  N.  Y.  346,  33  N.  E.  307, 
19  L.  R.  A.  297]. 

18.  Plant  V.  Fleming,  20  Cal.  92. 

19.  Morange  v.  Meigs,  54  N.  Y.  207:  Ells- 
worth r.  Brown,  16  Hun  (N.  Y.)  1;  Ells- 
wortli  V.  Smith,  56  How.  Pr.  {N.  Y.)  237. 
Compare  Kimberly  v.  Parker,  34  How.  Pr. 
(N.  Y.)  275.  Contra,  see  Holmes  r.  Sloeum, 
6  How.  Pr.  (N.  Y.)  217,  Code  Rep.  N.  S. 
380. 

20.  Erhard  r.  Kings  County,  36  X.  Y. 
Suppl.  656. 
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plaintiff  refuses  so  to  apply,  the  referee  may  dismiss  the  complaint. But  where 
a  referee  is  appointed  simply  to  take  the  testimony,  he  cannot  consider  a  motion 
to  dismiss  the  complaint. So  it  has  been  held  that  where  plaintiff  refuses  to 
testify,  the  referee  should  not  dismiss  the  case  but  should  merely  report  the  facts 
to  the  court.^^ 

N,  Rulings  on  Weight  and  Sufficiency  of  Evidence.^*  Generally  the 
referee  is  the  exclusive  judge  of  the  weight  and  sufficiency  of  evidence,^^  and  the 
court  will  only  determine  whether  there  is  ''any"  evidence  to  support  the  find- 
ing.^^  However,  the  finding  of  a  fact  on  incompetent  testimony  is  an  error  of 
law  rather  than  one  of  fact  and  hence  reviewable.^^ 

0.  Arguments  and  Conduct  of  Counsel.  Arguments  of  counsel  should 
be  in  the  presence  of  the  opposing  counsel.^^  The  referee  should  decline  to  record 
unprofessional  statements  of  counsel  and  scandalous  objections,^^  but  improper 
statements  of  counsel  are  not  prejudicial  error  where  apparently  they  had  no 
effect  upon  the  decision  of  the  referee. ^'^  The  referee  may  allow  a  reargument 
before  making  his  report,^^  but  not  thereafter.^^ 

P.  Taking  and  Stating  Aceount.^^  Where  a  case  is  referred  to  take  and 
state  an  account  the  referee  is  a  mere  substitute  for  a  master  under  the  old  chancery 
practice,  and  unless  otherwise  specially  prescribed  he  must  be  governed  by  the 
rules  which  regulate  such  practice.^*    Except  where  the  court  decides  the  princi- 


21.  Peyser  r.  Wendt,  87  N.  Y.  322. 

22.  People's  Loan,  etc.,  Bank  v.  G-arling- 
ton,  54  S.  C.  413,  32  S.  E.  513,  71  Am.  St. 
Rep.  800. 

23.  Coburn  v.  Tucker,  21  Mo.  219. 

24.  Report  as  equivalent  to  verdict  of  jury 
see  w/ra,  VIII,  I,  3,  b. 

25.  Smith  v.  Gorman,  41  Me.  405;  Daly 
V.  Timon,  47  Mo.  516;  Forward  x>.  Harris,  30 
Barb.  (N.  Y.)  338;  Cottrill  v.  Vanduzen,  22 
Vt.  511;  Wood  V.  Barney,  2  Vt.  369.  See 
also  Murphey  f.  Dart,  42  How.  Pr.  (N.  Y.) 
31. 

The  credibility  of  a  witness  is  a  question 
solely  for  the  referee,  and  his  decision  can- 
not be  supervised.  Leach  r.  Kelsey,  7  Barb. 
(N.  Y.)  466. 

26.  Speirs  i\  Union  Drop  Forge  Co.,  180 
Mass.  87,  61  N.  E.  825. 

In  an  accounting,  evidence  that  certain 
items  were,  in  an  effort  to  arbitrate,  ad- 
mitted to  be  substantially  correct,  is  suffi- 
cient to  sutain  an  allowance  of  them  by  a 
referee.  Mills  v.  Carrier,  30  S.  C.  617,  9 
S.  E.  350,  741. 

27.  Gaffney  v.  Peeler,  21  S.  C.  55. 

28.  Miller  v.  E.  &  W.  V.  R.  Co.,  2  C.  PL 
(Pa.)  10. 

29.  Rae  v.  Eae,  53  Mich.  40,  18  N.  W.  551. 

30.  Shepard  v.  New  York  El.  R.  Co.,  15 
N.  Y.  Suppl.  175. 

31.  Litch  V.  Brotherson,  16  Abb.  Pr.  (N.  Y.) 
384.  25  How.  Pr.  407. 

32.  Craig  v.  Craig,  66  Hun  (N.  Y.)  452, 
21  N.  Y.  Suppl.  241,  holding  that  the  report 
is  "  rendered "  within  the  meaning  of  the 
statute  when  signed  and  the  referee  has  noti- 
fied the  parties  thereof,  although  it  is  not 
yet  filed. 

33.  See  also  Accoltnts  and  Accounting, 
1  Cyc.  414. 

Report  on  reference  to  take  account  see  in- 

fra,  VIII,  D,  6. 

34.  Ketchum  v.  Clark,  22  Barb.   (K  Y.) 
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319;  Milton  v.  Richardson,  21  Misc.  (N.  Y.) 
380,  47  N.  Y.  Suppl.  735.  See  also  Hale  v. 
Hale,  3  Day  (Conn.)  377;  Halsted  v.  Tyng, 
29  N.  J.  Eq.  86;  Remsen  v.  Remsen,  2  Johns. 
Ch.  (N.  Y.)  495;  De  Mott  v.  Benson,  4  Edw. 
(N.  Y.)  297;  Munds  v.  Cassidey,  98  N.  C. 
558,  4  S.  E.  353,  355;  Turner  i\  Hughes,  45 
N.  C.  116;  Loan,  etc..  Bank  v.  Miller,  39 
S.  C.  175,  17  S.  E.  592;  Kennedy  Adickes, 
37  S.  C.  174,  15  S.  E.  922;  Peers  v.  Barnett, 
12  Graft.  (Va.)  410;  McCandlish  v.  Edloe,  3 
Graft.  (Va.)  330;  Gapen  v.  Gapen,  41  W.  Va. 
422,  23  S.  E.  579. 

Up  to  what  time  account  stated. —  The 
account  is  properly  stated  up  to  date,  al- 
though including  items  incurred  after  the 
bringing  of  the  suit.  Tyler  v.  Willis,  35 
Barb.  (N.  Y.)  213;  Crosbie  v.  Leary,  6 
Bosw.  (N.  Y.)  312;  Neel's  Appeal,  3  Pennyp. 
(Pa.)  66;  Fox  V.  Weckerly,  1  Phila.  (Pa.) 
320;  Moore  v.  Swanton  Tanning  Co.,  60  Vt. 
459,  15  Atl.  114. 

Effect  of  judgment. — A  general  verdict  for 
plaintiff,  and  judgment  of  quod  computet,  do 
not  conclude  defendant  as  to  the  dates  and 
sums  mentioned  in  the  declaration ;  but  the 
auditors  may  make  the  proper  charges,  and 
allow  the  proper  credits,  without  regard  to 
the  verdict.  Newbold  i'.  Sims,  2  Serg.  &  R. 
(Pa.)  317. 

Matters  considered. — An  auditor  appointed 
to  state  accounts,  and  report  thereon,  can 
consider  whether  a  particular  individual  was 
the  authorized  agent  of  one  of  the  parties  to 
purchase  on  his  behalf  the  goods  charged  by 
the  other  in  his  account.  Locke  v.  Bennett, 
7  Cush.  (Mass.)  445. 

Delegation  of  authority. —  The  taking  and 
reporting  an  account  involves  the  exercise  of 
the  judgment  and  discretion  of  such  referee, 
which  he  cannot  delegate  to  another;  and  it 
is  no  proper  exercise  of  his  judgment  and 
discretion  when  he  simply  adopts  an  account 
w-hich  has  been  stated  by  another,  whether 
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pies  on  which  the  account  shall  be  taken,^^  the  method  of  determiiiing  the  correct- 
ness of  an  account  rests  within  the  referee's  discretion.^^  Usually  a  sworn  account, 
including  both  debits  and  credits,  must  be  exhibited  by  the  parties;  and  the 
referee  may  require  the  parties  to  exhibit  in  writing  the  items  of  their  claims.^^ 
Witnesses  and  papers  may  be  examined  to  ascertain  the  state  of  the  account.^^ 
Where  all  the  issues  are  referred  in  an  action  for  an  accounting,  the  referee  may 
direct  an  interlocutory  judgment  and  a  subsequent  accounting  instead  of  pro- 
ceeding with  the  trial  and  accounting  to  a  point  where  he  can  direct  a  final  judg- 
ment/^ or  he  may,  if  he  finds  defendant  liable  to  account,  himself  proceed  with 


the  account  so  adopted  has  been  taken  in  the 
same  suit,  or  in  some  other,  Larkins  V. 
Murphy,  68  N.  C.  381. 

Following  calculation  by  party. —  Where 
one  of  the  parties  makes  a  calculation,  and 
submits  it  to  the  auditor,  the  latter  may 
adopt  it,  and,  if  it  appears  to  be  correct,  it 
is  immaterial  who  made  it.  Price  v.  Comer, 
87  Ga.  468,  14  S.  E.  122. 

Allowing  items. —  Where,  on  an  accounting, 
a  referee  found  that  certain  items  claimed  by 
defendant  were  payments  for  things-  not 
charged  in  plaintiff's  specification,  such  items 
were  properly  disallowed.  Holt  v.  Howard, 
77  Vt.  49,  58  Atl.  797.  Commissioners  prop- 
erly allowed  such  claims  as  were  undisputed, 
and  rejected  such  claims  as  were  disputed, 
with  regard  to  which  the  pleader  had  the 
burden,  and  which  were  unsupported  by  proof. 
McBrayer  v.  Hanks,  72  S.  W.  2,  24  Ky.  L. 
Rep.  1699. 

Defenses.— Sturgis  y.  Hull,  48  Vt.  302. 
After  judgment  to  account,  a  party  cannot 
discharge  himself  from  accounting,  by  proof 
that  he  has  before  accounted,  but  he  may 
show  by  his  account  that  plaintiff  has  been, 
paid,  or  that  he  owes  him  nothing.  Lee  v. 
Abrams,  12  111.  111. 

Scope  of  reference  see  Wisner  v.  Wilhelm, 
48  Md.  1;  Calvert  v.  Carter,  18  Md.  73; 
Lyman  ?;.  Warren,  12  Mass.  412;  Boyle  v. 
Hardy,  28  Mo.  390;  Petrick  v.  Ashcroft,  20 
N.  J.  Eq.  198:  Izard  v.  Bodine,  9  N.  J.  Eq. 
309;  Parkhurst  v.  Muir,  7  N.  J.  Eq.  555;' 
Savage  v.  Sherman,  87  N.  Y.  277 ;  Fanning 
V.  Consequa,  17  Johns.  (N.  Y.)  511,  8  Am. 
Dec.  442  {reversing  3  Johns.  Ch.  587]  ;  Har- 
ris V.  Magee,  3  Call  (Va.)  502;  Dayton  v. 
District  of  Columbia,  18  Ct.  CI.  13. 

35.  Smith  v.  Walker,  38  Cal.  385,  99  Am. 
Dec.  415;  Mosier  v,  Norton,  83  111.  519; 
Hudson  V.  Trenton  Locomotive,  etc.,  Mfg. 
Co.,  16  N.  J.  Eq.  475;  Dunlap  v.  O'Dena, -1 
Rich.  Eq.  (S.  C.)  272.  See  also  Cobb  v. 
Jameson,  1  Tenn.  Ch,  604.  Compare  Hum- 
phrey v.  Foster,  13  Gratt.  (Va.)  653. 

36.  Keokuk  County  v.  Howard,  43  Iowa 
354;  Vanderwick  v.  'Surnmerl,  28  Fed.  Cas. 
No.  16,845,  2  Wash.  41.  See  also  In  re 
Tavlor,  44  €h.  D.  128,  59  L.  J.  Ch.  803,  62 
L.  T.  Rep.  N.  S.  754,  38  Wkly.  Rep.  422. 

37.  Wiggin  v.  Gans,  4  Sandf.  (N.  Y.)  646; 
Myers  v.  Bennett,  3  Lea  (Tenn.)  184;  Hicks 
V.  Chadwell,  1  Tenn.  Ch.  251. 

Admissions  in  statement. —  Wilson  v. 
Do^\se,  140  111.  18.  29  N.  E.  726  [reversing 
39  111.  App.  127]. 

Where  one  party  makes  a  sworn  statement 
of  the  account  and  the  other  offers  no  better 


evidence,  the  statement  is  properly  accepted 
as  true.  Farwell  v.  Huling,  132  111.  112,  23 
N.  E.  438. 

38.  Story  v.  Brown,  4  Paige  (N.  Y.)  112. 
Compare  McCartan  v.  Van  Syckel,  10  Bosw. 
(N.  Y.)  694. 

May  require  written  statement  of  disputed 
items. —  Patterson  v.  Johnson,  113  111.  559. 

Power  to  require  attendance. —  The  master 
has  no  power  to  require  the  attendance  within 
the  jurisdiction  of  a  defendant  residing  with- 
out, or  to  issue  a  commission  naming  himself 
as  commissioner.  Connolly  v.  Connor,  12 
Ont.  L.  Rep.  304,  8  Ont.  Wkly.  Rep.  74. 

Power  to  order  filing  of  account. — A  ref- 
eree who,  by  an  interlocutory  judgment,  is 
directed  to  take  and  state  an  account,  has 
power  to  order  that  defendant  file  an  account. 
Milton  V.  Richardson,  21  Misc.  (N.  Y.)  380, 
47  N.  Y.  Suppl.  735. 

The  account  presented  must  be  specific. — 
Methodist  Episcopal  Church  v.  Jaques,  3 
Johns.  Ch.  (N.  Y.)  77  {reversed  on  other 
grounds  in  17  Johns.  548,  8  Am.  Dec.  541]. 

39.  Alabama. —  Kirkman  v.  Vanlier,  7  Ala. 
217. 

Connecticut. —  Callender  v.  Colegrove,  17 
Conn.  1. 

Illinois. —  Garrity  v.  Hamburger  Co.,  35 
111.  App.  309. 

Massachusetts. —  Jones  v.  Stevens,  5  Mete. 
373. 

New  Jersey. —  Jackson  v.  Jackson,  3  N.  J. 
Eq.  96. 

United  States. —  Story  v.  Livingston,  13 
Pet.  359,  10  L.  ed.  200. 

See  42  Cent.  Dig.  tit.  "  References,"  §  106. 

Compare  Snebly  v.  Linnell,  13  Phila.  (Pa.) 
167;  Aiken  v.  Smith,  21  Vt.  172. 

Right  of  party  to  cross-examine  witnesses. 
—  Union  Mut.  L.  Ins.  Co.  v.  Slee,  123  111.  57, 
12  N.  E.  543.  13  N.  E.  222;  Townsend  r. 
Hunter,  3  Can.  L.  T.  Occ.  Notes  310;  Horlick 
V.  Eschweiler,  11  Ont.  L.  Rep.  140,  7  Ont. 
Wkly.  Rep.  43;  Plenderleith  v.  Parsons,  10 
Ont.  L.  Rep.  436,  6  Ont.  Wkly.  Rep.  399. 

A  party  before  an  auditor  has  the  right  to 
the  testimony  of  his  adversary,  but  he  can- 
not be  required  to  testify  unless  he  is  present 
at  the  auditing  or  unless  he  has  had  reason- 
able notice  from  the  other  party  that  his  tes- 
timony will  be  required;  and  a  simple  notice 
of  the  time  and  place  of  hearing,  is^;ued  by 
the  auditor,  does  not  impose  upon  the  party 
the  duty  of  a  personal  attendance.  Stetson 
V.  Godfi-ey,  20  N.  H.  227. 

40.  Bonnet  r.  Bonnet.  10  N.  Y.  App.  Div. 
550,  42  N.  Y,  Suppl.  43. > :  ^Innuinn:  r.  IMan- 
ning,  87  Hun  (N.  Y.)  221.  33  X.  Y.  Suppl. 
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the  accounting.*^  On  the  other  hand,  where  the  reference  is  merely  to  state  an 
account,  the  referee  has  no  authority  to  try  and  determine  the  whole  issue. 

Q.  Objections  and  Exceptions  —  l.  In  General.  Objections  and  excep- 
tions must  be  taken  the  same  as  where  the  trial  is  before  a  court and  in  some  juris- 
dictions they  must  be  embodied  in  the  report  or  certified  by  the  referee.*^  They 
must  be  taken  at  the  time  of  the  occurrence  of  the  alleged  errors/^  except  where 
othervdse  stipulated.**^  The  referee  must  pass  on  objections  to  evidence  offered/^ 
but  the  failure  to  rule  on  an  objection  to  the  admission  of  evidence  is  not  fatal 
where  the  evidence  was  in  fact  admissible.*^  Where  a  referee  refuses  to 
reopen  a  case,  the  party  must  wait  until  the  report  is  made  and  then  move  for  a 
recommittal.*^ 

2.  Waiver.^^  The  failure  to  properly  object  to  irregularities  in  the  course  of 
the  proceedings  before  the  referee  constitutes  a  waiver  thereof.^^  For  instance 
the  failure  to  object  to  testimony  at  the  time  of  its  introduction  waives  objections 


1029;  Mundorff  v.  Mundorff,  •!  Hmi  (N.  Y.) 
41,  3  Thomps.  &  'C.  171.  Contra,  Garczynski 
V.  Russell,  75  Hun  (N.  Y.)  492,  27  N.  Y. 
Suppl.  458. 

41.  Manning  v.  Manning,  87  Hun  (N,  Y.) 
221,  33  N.  Y.  Suppl.  1029. 

An  interlocutory  judgment  that  such  an 
accounting  was  necessary  need  not,  in  such  a 
case,  be  entered.  Young  v.  Valentine,  177 
N.  Y.  347,  69  N.  E.  643  {affirming  78  N.  Y. 
App.  Div.  633,  79  N.  Y.  Suppl.  536]. 

42.  Bradshaw  v.  Morse,  20  Mont.  214,  50 
Pac.  554. 

43.  Branger  v.  Chevalier,  9  Cal.  353; 
Phelps  V.  Peabody,  7  Cal.  50;  Illstad  v.  An- 
derson, 2  N.  D.  167,  49  N.  W.  659.  See  also 
Matter  of  Little,  47  X.  Y.  App.  Div.  22,  62 
N.  Y.  Suppl.  27  [affirmed  in  165  N.  Y.  643, 
59  N.  E.  1125]. 

44.  Phelps  r.  Peabody,  7  Cal.  50. 
Record. —  Where  evidence  is  offered  before 

an  auditor,  and  objected  to,  and  it  is  de- 
sired to  note  tlie  same  for  the  opinion  of  the 
court,  the  auditor  should  distinctly  state  the 
offer  and  its  purpose,  and  the  objection 
thereto,  together  with  his  ruling  thereon, 
Mengas'  Appeal,  19  Pa.  St.  221.  In  an  action 
tried  before  a  referee,  who  found  that  objec- 
tion was  taken  by  plaintiffs  "  in  apt  time  " 
to  any  testimony  of  G  concerning  transactions 
with  decedent,  the  fact  that  the  referee 
entered  the  objection  at  the  close  of  the  testi- 
mony of  G  instead  of  attaching  it  to  the 
utterances  to  which  it  was  directed,  did  not 
make  the  objection  unavailable.  Armfield  v. 
Colvert,  103  N.  C.  147,  9  S.  E.  461. 

45.  Simpson  v.  Gregg,  5  Nebr.  237.  See 
also  Steen  v.  Hendy,  (Cal.  1894)  38  Pac.  718, 
objection  as  premature. 

46.  Johnson  v.  Mcintosh,  31  Barb.  (N.  Y.) 
267. 

47.  Credle  v.  Avers,  126  N.  C.  11,  35  S.  E. 
128,  48  L.  R.  A.  751  (holding  that  where  the 
referee  failed  to  pass  on  'objections  to  evi- 
dence the  judge  was  entitled  to  find  the  facts 
himself)  ;  Wallace  v.  Douglass,  103  N.  C.  19, 
9  S.  E.  453.  But  see  Lathrop  t\  Bramhall, 
64  N.  Y.  365,  holding  that  where  evidence  is 
received  competent  as  against  one  or  more  of 
several  defendants,  it  is  not  error  for  the 
referee  to  refuse  to  decide,  either  at  the  time 
the  evidence  is  received  or  at  the  close  of  the 


case,  as  to  wiiich  of  defendants  the  evidence 
is  competent. 

48.  Spier  v.  Priest,  15  Mo.  App.  591. 

49.  Schermerhorn  v.  Develin,  1  Code  Rep. 
(N.  Y.)  28. 

50.  Waiver  of  objections  in  general  by  ap- 
pearance and  participation  in  proceedings 
see  supra,  VII,  G,  2. 

51.  Kansas. — Lannan  v.  Clavin,  3  Kan.  17. 
ISle'W  York. —  Langdon  v.  New  York,  133 

N.  Y.  628,  31  N.  E.  98;  Morris  v.  Husson,  8 
N.  Y.  204;  Matter  of  Mellen,  56  Hun  553,  9 
N.  Y.  Suppl.  929. 

'North  Carolina. —  Silver  Valley  Min.  Co. 
V.  Baltimore  Gold,  etc.,  Min.,  etc.,  Co.,  99 
N.  C.  445,  6  S.  E.  735. 

Pennsylvania. —  McCord  v.  Scott,  4  Watts 
11. 

Vermont. —  Mattocks  f.  Owen,  5  Vt.  42. 

United  States. — •  Copper  River  Min.  Co.  v. 
McClellan,  138  Fed.  333,  70  C.  C.  A.  623; 
Bean  v.  Lambert,  77  Fed.  862. 

See  42  Cent.  Dig.  tit.  "References,"  §  98. 

Failure  to  administer  an  oath  to  witnesses 
is  waived  by  not  objecting  at  the  time.  San- 
born V.  Paul,  60  Me.  325. 

Third  person  transcribing  testimony.— 
Failure  to  object,  during  the  reference,  to 
the  writing  down  of  testimony  by  a  person 
other  than  the  referee  in  his  absence,  is  a 
waiver  thereof.  Fairbanks  v.  Holliday,  59 
Wis.  77,  17  N.  W.  675. 

Conditional  reception  of  evidence. —  Where 
a  referee  receives  evidence  provisionally,  and 
defendant  does  not  except  to  such  provisional 
reception  of  the  evidence,  nor  at  the  close  of 
the  case  obtain  a  specific  ruling  thereon  and 
then  except,  the  report  will  not  be  set  aside 
on  the  ground  of  such  provisional  reception. 
Brooks  V.  Christopher,  5  Duer  (K  Y.)  216. 

Ex  parte  hearings  after  submission  of 
cause. —  Where  the  referee  in  an  action  to 
foreclose  a  mechanic's  lien  takes  testimony 
and  hears  arguments  after  the  case  is  closed, 
without  notice  to  the  contractor,  who  was 
defendant  in  the  action,  the  irregularity  is 
waived  by  the  latter 's  failure  to  object  to  it, 
he  having  notice  thereof  before  the  report 
was  filed.  McAllister  v.  Case,  14  Daly  (N.  Y.) 
385,  13  N.  Y.  St.  141  [affirmed  in  112  N.  Y. 
668,  20  N.  E.  414]. 
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thereto. Where  evidence  is  ruled  to  be  inadmissible  but  the  referee  offers  to 
take  it  subject  to  the  objection,  the  party  offering  it  waives  the  error,  if  any,  in 
the  ruling  where  he  then  refuses  to  produce  the  evidence. Under  some  statutes 
the  testimony  before  the  referee  must  be  subscribed  by  the  witnesses,^^  but  failure 
to  comply  therewith  may  be  waived  by  not  promptly  insisting  thereon.^'^ 

R.  Supervision  and  Control  by  Court.^^  Generally  the  court  does  not, 
by  directing  a  reference,  lose  its  control  of  the  case,"  nor  deprive  itself  of  the  power 
of  making  any  order  which  may  facilitate  the  reference,^^  and  the  parties  may 
make  motions  in  the  action  before  the  court  pending  the  reference. In  other 
jurisdictions,  however,  the  reference  of  a  suit  deprives  the  court  in  which  it  is 
pending  of  all  power  over  it,  while  the  agreement  to  refer  is  in  force, and  it  cannot 
while  the  suit  is  before  the  referee  pass  upon  the  validity  of  the  claim  involved 
in  it,^^  nor  authorize  an  auditor  so  to  do.^^  Where  referees  fail  to  file  all  the  papers 
of  a  case,  as  required  by  statute,  the  proper  remedy  is  to  apply  to  the  court  to 
have  such  defects  supplied  and,  if  necessary,  for  an  enlargement  of  the  time  for 


52.  Hill  V.  Bailey,  8  Mo.  App.  85;  Drown 
V.  Hamilton,  68  N.  H.  23,  44  Atl.  79;  Leach 
V.  Kelsey,  7  Barb.  (N.  Y.)  466;  Armstrong 
V.  Austin,  45  S.  C.  69,  22  S.  E.  763,  29 
L.  R.  A.  772;  Cardwell  v.  Brewer,  19  S.  C. 
C02. 

Evidence  not  within  ijsues. —  When  a  case 
has  been  tried  before  a  referee  without  refer- 
ence to  any  question  whether  the  facts  proved 
were  within  the  pleadings,  it  is  too  late, 
after  the  decision,  to  raise  an  objection  that 
the  evidence  was  not  warranted  by  the  plead- 
ings, provided  it  was  otherwise  competent. 
Commercial  Bank  v.  Shuart,  46  Barb.  (N.  Y.) 
371. 

53.  Holendyke  v.  Newton,  50  Wis.  635,  7 
N.  W.  558. 

54.  See  the  statutes  of  the  several  states. 
Compare  Copper  River  Min.  Co.  v.  McClellan, 
138  Fed.  333,  70  C.  C.  A.  623. 

55.  Matter  of  Hirsch,  116  N.  Y.  App.  Div. 
367,  101  K  Y.  Suppl.  893  [affirmed  in  188 
N.  Y.  584,  81  N.  E.  1165]. 

56.  See  also  supra,  V. 

Power  of  court  to  amend  findings  see  in- 
fra, VIII,  E. 

57.  Schohmer  v.  Lynch,  11  Iowa  461.  See 
Union  Sugar  Refinerv  v.  Mathiesson,  24  Fed. 
Cas.  No.  14,398,  3  Cliff.  146. 

A  referee  is  an  officer  of  the  court,  and 
under  its  supervision,  for  the  purpose  of  the 
accomplishment  of  justice  in  the  matter  which 
has  been  referred  to  him.  State  Bank  v. 
Showers,  65  Kan.  431,  70  Pac.  332.  The 
court  may,  on  motion,  in  certain  cases  and 
for  sufficient  cause,  pass  on  and  control  the 
acts  and  proceedings  of  a  referee  while  the 
reference  is  pending.  Barton  v,  Herman,  3 
Daly  (N.  Y.)  320,  8  Abb.  Pr.  N.  S.  399.  The 
special  term  has  power  to  set  aside  any  order 
made  by  a  referee,  in  the  progress  of  a  cause 
which  he  had  not  authority  to  make,  and 
also  the  power  to  compel  him  to  proceed  to 
the  trial  of  the  issues  referred  to  him  for 
determination.  Ford  v.  Ford,  53  Barb.  (N.  Y.) 
525,  35_ITow.  Pr.  321.  But  the  court,  on  mo- 
tion, will  not  compel  a  referee  to  reopen  a 
case  after  plaintiff  and  defendant  have  both 
rested.  Dow  v.  Darragh,  42  N.  Y.  Super.  Ct. 
80;  Schermerhorn  v.  Develin,  1  Code  Rep. 


(N.  Y.)  28.  An  order  of  a  supreme  court 
commissioner  staying  proceedings  before  ref- 
erees after  the  cause  has  been  noticed  for 
hearing  before  them  is  a  nullity.  Clute  v. 
Tichenor,  2  How.  Pr.  (N.  Y.)  87. 

58.  In  re  Leigh,  4  Ch.  D.  661,  46  L.  J.  Ch. 
60,  25  Wkly.  Rep.  56.  See  also  Re  Palmer, 
63  L.  T.  Rep.  N.  S.  302,  holding  that  the 
court  has  jurisdiction  to  order  the  official  ref- 
eree to  suspend  proceedings. 

59.  Seavey  v.  Beckler,  132  Mass.  203; 
McNeill  v.  Lawton,  97  N.  C.  16,  1  S.  E.  493, 
holding  that  the  court  may  grant  leave  to 
plaintiff  to  discontinue  the  action. 

As  taking  case  off  docket. — A  case  referred 
to  arbitrators  under  rule  of  court  remains 
upon  the  docket  until  disposed  of  by  the 
judgment  of  the  court.  Willey  v.  Durgin, 
118  Mass.  64. 

Dismissal  of  action,  for  failure  to  prosecute. 
— ■  An  action  is  properly  dismissed  for  fail- 
ure to  prosecute  it  for  a  period  of  five  years 
during  the  life  of  plaintiff,  and  for  fifteen 
years  more  by  the  administrator,  although 
the  latter  had  knowledge  of  the  condition  of 
the  action;  and  there  is  no  reason  why  the 
reference  of  the  cause  for  trial  and  judgment, 
and  its  pendency  before  the  referee,  should 
deprive  the  court  of  its  full  power  to  order 
such  dismissal  for  want  of  diligence  in  its 
prosecution  before  the  referee.  Saville  v. 
Frisbie,  70  Cal.  87,  11  Pac.  502. 

60.  Christy  v.  Sill,  131  Pa.  St.  492,  19 
Atl.  295,  297.  See  also  Blunt  v.  Whitnev.  3 
Sandf.  (N.  Y.)  4. 

In  Pennsylvania  the  entry  of  a  rule  to 
arbitrate  does  not  of  itself  take  the  case  out 
of  the  court  (Camp  r.  Osweo-o  Bank.  10  Watts 
130;  Heffner  v.  Confair,  1  Del.  Co.  440).  but 
the  appointment  of  arbitrators  after  the  rule 
puts  the  proceedings  out  of  court  (Wilcox  r. 
Payne,  88  Pa.  St.'  154).  When  a  rule  has 
been  onterod,  but  the  time  to  choose  arbi- 
trators has  passed,  judoimMit  by  default  may 
be  entered  without  striking  off  the  rule. 
Heffner  v.  Confair.  supra. 

61.  Christv  r.  Sill,  131  Pa.  St.  402.  10  Atl. 
205.  207. 

62.  Christy  v.  Sill,  131  Pa.  St.  492,  10  Atl. 
295,  297. 
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filing  proper  exceptions.®^  Where  a  referee  settles  a  case  as  prescribed  by  statute, 
it  is  conclusive  on  the  court  and  it  cannot  change  it,  but  if  mistake  in  engrossment 
is  shown  it  should  be  sent  back  to  the  referee  for  correction.®*  The  referee  may 
apply  to  the  court  for  directions,®^  but  ordinarily  the  court  will  refuse  to  instruct 
the  referee  as  to  proper  rulings  or  proceedings.®®  An  injunction  restraining 
plaintiff  from  proceeding  with  the  reference  does  not  prevent  proceedings  by  the 
referee  where  an  appeal  has  been  taken  from  the  order  and  a  stay  bond  filed  pend- 
ing appeal. 

S.  Decision  or  Opinion  in  General.®^  The  referee  may  draw  such  con- 
clusions from  the  facts  proved  or  admitted  to  be  true  as  it  would  be  possible  for 
a  jury  to  draw.®^  It  has  been  held  that  the  referee  may  act  partly  on  his  own 
knowledge  of  the  facts  involved,  but  while  the  knowledge  which  the  referee 
may  have  acquired  by  experience  may  assist  his  judgment  in  determining  the 
truth  or  falsity  of  what  the  witnesses  testify  to  on  that  subject  his  decision  must 
rest  finally  on  the  testimony  alone. Where  an  issue  is  submitted,  it  must  be 
determined  without  reference  to  the  case  out  of  which  it  grows. The  referee 
may  order  a  sum  to  be  paid  in  instalments,'^  or  m^y  require  one  party  to  pay  a 
certain  sum  and  the  other  to  tender  a  conveyance."^*  Where  no  question  is  raised 
before  the  referee  as  to  the  mode  of  trial,  he  must  grant  plaintiff  any  relief,  legal 
or  equitable,  to  which  his  allegations  and  proof  entitle  him."^^  In  some  juris- 
dictions the  award  is  a  lien  on  real  estate."^® 

VIII.  REPORT.^' 

A.  Necessity.    It  is  the  duty  of  the  referee  to  make  a  report,  in  writing, 
within  the  time  fixed  by  statute,  rule  of  court,  or  the  order  of  reference,'^  showing 


63.  Van  Syckel  v.  Stewart,  10  Pliila.  (Pa.) 
547. 

64.  Taylor  v.  Parker,  18  Minn.  79. 

65.  Bridge  v.  Niagara  Ins.  Co.,  1  Hall 
(N.  Y.)  467. 

66.  State  v.  Standard  Oil  Co.,  194  Mo. 
124,  91  S.  W.  1062;  Geyer  v.  Smith,  1  Dall. 
(Pa.)   347,  1  L.  ed.  169. 

67.  Northern  Cent.  R.  Co.  f.  Canton  Co., 
24  Md.  492. 

68.  On  failure  of  party  to  appear  see  su- 
iwa,  VII,  G,  3. 

Essentials  and  requisites  of  report  or  award 
see  iw/ra,  VIII,  D. 

69.  Fall  V.  Betz,  22  Pa.  Super.  Ct.  418. 

70.  Straw  v.  Truesdale,  59  N.  H.  109. 
But  see  Moore  v.  Moore,  56  N.  H.  512,  hold- 
ing that  it  was  proper  for  a  referee  to  hear 
a  ease  de  novo,  and  not  consider  or  act  on 
any  evidence  given  at  a  trial  of  the  cause 
between  the  same  parties  several  years  be- 
fore, when  he  had  acted  as  judge. 

Where  defendant  claimed  a  set-off  for  at- 
torney's fees  incurred,  it  was  competent  for 
the  referee,  who  was  a  practising  attorney, 
to  pass  upon  the  reasonableness  of  the  fee 
claimed,  from  the  record  of  the  case  in  which 
the  services  were  rendered,  and  from  his  own 
knowledge,  without  other  evidence.  Dempsey 
I'.  Schawacker,  140  Mo.  680,  38  S.  W.  954,  41 
S.  W.  1100. 

71.  Pad  way  v.  Duffv,  79  N.  Y.  App.  Div. 
116,  80  N.  Y.  Suppl.  i34. 

72.  McDonough  v.  Norris,  2  Phila.  (Pa.) 
266. 

73.  Geary  v.  Cunning'ham,  10  Serg.  &  E. 
(Pa.)  230;  Beesrle  t\  McGarry,  1  Lack.  Leg. 
Rec.  (Pa.)  131.^ 
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74.  Nicholas  v.  Wolfersberger,  5  Serg.  &  R. 
(Pa.)  167;  Kunckle  v.  Kunckle,  1  Dall.  (Pa.) 
364,  1  L.  ed.  178.  - 

75.  Armitage  v.  Pulver,  37  N.  Y.  494.  See 
also  Adams  v.  Symon,  6  N.  Y.  Suppl.  652,  22 
Abb.  N,  Cas.  469. 

In  an  action  for  the  penalty  of  a  contract 
under  seal,  the  amount  equitably  due  may  be 
determined  by  a  referee.  Phoenix  Mut.  L. 
Ins.  Co.  V.  Claris,  59  N.  H.  561. 

76.  Dietrich's  Appeal,  4  Watts  (Pa.)  208; 
Evans  v.  Duncan,  4  Watts  (Pa.)  24.  Com- 
pare Hagenman  v.  Fichthorn,  1  Woodw.  (Pa.) 
442.    See  infra,  p.  849,  text  and  note  18. 

77.  As  part  of  record  on  appeal  see  Ap- 
peal AND  Error,  2  Cyc.  1067,  1087  note  64. 

As  bearing  interest"  see  Interest,  22  Cyc. 
1515. 

Conformity   of   judgment   to    report  see 

Judgments,  23  Cyc.  824. 

Death  of  party  after  report  see  Abatement 
AND  Revival,  1  Cyc.  76. 

In  particular  references  governed  by  spe- 
cial statutes  see  Divorce,  14  Cyc.  708 ;  Mort- 
gages, 27  Cyc.  1640;  Partition,  30  Cyc.  253. 
In  supplementary  proceedings  see  Execu- 
tions, 17  Cyc.  1443. 

Judgment  on  report  see  .Tudgments,  23  Cyc. 
776,  847. 

Necessity  for  bill  of  exceptions,  case,  or 
statement  of  facts  on  appeal  from  judgment 
on  report  see  Appeal  and  Error,  2  Cyc. 
1079. 

Right  of  plaintiff  to  take  nonsuit  after 
delivery  of  report  see  Dismissal  and  Non- 
suit, 14  Cyc.  404. 

78.  See  tn/ra,  VIII,  D,  1. 

79.  See  infra,  VIII,  B. 
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the  result  of  his  investigations;  but  ordinarily  the  court  has  no  power  to  compel 
a  referee  to  dehver  or  file  his  report. 

B.  Time  For —  1.  In  General.^^  The  time  within  which  the  report  must  be 
made  is  generally  fixed  either  by  the  order  of  reference/^  statutory  provisions/* 
or  by  stipulation  of  the  parties.^'  If  no  time  is  fixed,  it  has  been  held  that  the 
report  must  be  returned  to  the  next  term  of  court/*'  although  it  has  also  been  held 
that  the  report  may  be  filed  at  any  time  before  trial. The  time  may  be  extended 
by  the  court or  by  stipulation  of  the  parties. A  referee  makes  a  report  where 
he  files  it  with  the  clerk  of  the  court  within  the  specified  time/°  or  where  he  deliv- 


80.  Grayson  v.  Meredith,  17  Ind.  357. 
Before  payment  of  fees. —  However,  it  has 

been  lield  that  he  is  not  obliged  to  deliver 
his  report  until  his  fees  have  been  paid  (Lit- 
tle V.  Lvneh,  99  N.  Y.  112,  1  N.  E.  312; 
Fischer  v.  Eaab,  58  How.  Pr.  (N.  Y.)  221. 
Compare  McCarthy's  Estate,  4  Pa.  Dist.  205, 
36  Wkly.  Notes  Cas.  315,  holding  that  an  ex- 
aminer to  take  testimony  has  ncf  right  to 
withhold  the  report  to  compel  payment  of 
the  expenses  of  taking  the  testimony.  Con- 
tra, Trail  v.  Somerville,  22  Mo.  App.  308 )  ; 
but,  in  order  to  prevent  a  termination  of  the 
reference  by  notice,  under  some  statutes,  he 
must  file  it,  in  default  of  its  delivery  to  the 
attorney  for  one  of  the  parties,  and  he  may 
thereupon  have  his  action  to  recover  such 
fees  (Little  v.  Lynch,  99  N.  Y.  112,  1  K  E. 
312). 

Failure  to  report  as  ground  for  setting 
aside  order  of  reference  see  supra,  IV,  I,  2. 

81.  Matter  of  Kraus,  4  Dem.  Surr.  (N.  Y.) 
217.  See  also  Coggshall  v.  Burling,  8  Cow. 
(N.  Y.)  136.  Contra,  see  Stafford  v.  Hes- 
keth,  1  Wend.  (N.  Y.)  71;  Thompson  v. 
Parker,  3  Johns.  (N.  Y.)  260;  Hawkins  v. 
Bradford,  1  Cai.  (K  Y.)  160. 

82.  Time  for  rendition  of  judgment  on  re- 
port see  Judgments,  23  Cyc.  784. 

83.  Dietrich  v.  Lincoln,  etc.,  R.  Co.,  13 
Nd)r.  43,  13  N.  W.  13;  Brooke  v.  Mitchell,  8 
Dowl.  P.  C.  392,  4  Jur.  656,  9  L.  J.  Exch.  269, 
6  M.  &  W.  473,  holding  that  an  award  was 
published  and  ready  to  be  delivered  within 
the  meaning  of  an  order  when  it  was  exe- 
cuted by  the  referee  in  the  presence  of  and 
attested  by  witnesses. 

A  supplemental  report  of  a  referee,  based 
upon  the  conduct  of  defendants  on  the  trial, 
cannot  be  objected  to  because  not  made  within 
the  thirty  days  prescribed  for  the  original 
report.  Drown  v.  Hamilton,  68  N.  H.  23,  44 
Atl.  79. 

84.  See  the  statutes  of  the  several  states. 

85.  Davis  i'.  Finnev,  37  Kan.  165,  14  Pac. 
4fi0;  Berry  v.  Sands,  60  Me.  99,  holding  that 
under  a  statutory  submission,  stipulating 
that  the  report  of referees  shall  be  made  to 
the  January  term,  1871,  the  report  cannot 
be  made  at  the  January  term,  1872,  although 
on  Jan.  26,  1871,  the  parties  stipulated  that 
"  in  case  the  court  should  adjourn  before 

,  the  referees  make  up  their  report,  when  it  is 
made  up,  it  is  to  be  entered  on  the  docket  of 
the  term  at  which  it  is  made  returnable." 

86.  Minton  v.  Moore,  4  Blackf.  (Ind.)  315; 
Jeffers  v.  Hazen,  69  Vt.  456,  38  Atl.  86.  See 
feouthwoth  V.  Bradford,  5  Mass.  524;  Mott 


r.  Anthony,  5  Mass.  489.  Contra,  Francisco 
V.  Rowland,  14  Mo.  App.  600. 

87.  Green  r.  Frank,  63  Ga.  78.  See  also 
Withers  v.  Haines,  2  Pa.  St.  435,  holding 
that  an  award  under  the  compulsory  arbitra- 
tion law  may  be  made  while  a  demurrer  is 
pending. 

88.  Norton  v.  Huntoon,  43  Kan.  275,  22 
Pac.  565;  Francisco  v.  Rowland,  14  Mo.  App. 
600;  Clark  i\  Hennessey  Bank,  14  Okla.  572, 
79  Pac.  217. 

89.  Shore  v.  White  City  State  Bank,  61 
Kan.  246,  59  Pac.  263;  Sproull  v.  Star  Co., 
45  N.  Y.  App.  Div.  575,  61  N.  Y.  Suppl.  404 
[affirming  27  Misc.  27,  56  N.  Y.  Suppl.  1001]; 
Thiesselin  v.  Rossett,  3  Abb.  Pr.  N.  S.  (N.  Y.) 
54  (holding  that  a  report  after  the  time  ex- 
tended by  stipulation  will  not  be  set  aside 
unless  after  expiration  of  the  latter  period 
the  party  objecting  indicates  by  some  posi- 
tive act  his  intention  to  disaffirm  the  right 
of  the  referee  to  proceed)  ;  Livingston  i\  Gid- 
ney,  25  How.  Pr.  (N.  Y.)  1  (holding  that  a 
verbal  agreement  by  the  parties  made  at  the 
hearing  before  a  referee  to  give  him  such 
further  time  as  he  may  need  to  make  his 
report  is  enforceable)  ;  Powell  v.  Ford,  4  Lea 
(Tenn.)  278;  Oakes  v.  Halifax,  4  Can.  Sup. 
Ct.  640. 

What  constitutes  extension. —  Where  a  ref- 
eree is  given  such  time  as  he  desires  to  file 
a  report,  and  neglects  for  five  months  to 
make  the  same,  a  joint  note  from  the  parties 
at  the  end  of  such  period,  to  the  effect  that 
they  expect  a  "  decision  in  the  near  future,'* 
operates  as  a  limited  extension  of  time  to  the 
referee.  Gill  v.  Clark,  31  Misc.  (N.  Y.)  337, 
65  N.  Y.  Suppl.  406,  7  N  Y.  Annot.  Cas.  422. 

Presumption  as  to  time  when  stipulation 
made. —  Where  it  appears  that  there  was  a 
stipulation  to  enlarge  the  time  for  making 
an  award,  but  the  record  does  not  show  when 
the  stipulation  was  made,  it  will  be  presumed 
that  it  was  made  before  the  rule  of  court; 
and  the  Avhole  agreement,  embracing  the 
stipulation  to  extend  the  time,  is  to  be  con- 
sidered as  constituting  a  portion  of  the  rule. 
Shriver  r.  State,  9  Gill  &  J.  (Md.)  1. 

90.  Drown  i\  Hamilton,  68  N.  H.  23,  44 
Atl.  79. 

Withdrawal  after  filing. — A  referee's  re- 
port which  is  presented  to  the  clerk  and 
marked  "  Filed "  within  the  time  allowed 
for  its  filing,  and  then  withdrawn  and  re- 
tained until  after  the  expiration  of  such 
time  in  order  to  have  it  bound,  is  filed  in 
time.  Poole  v.  Poindexter,  72  Kan.  654,  83 
Pac.  126. 


[VIII,  B,  1] 


832    [34  Cyc] 


REFERENCES 


ers  it  to  a  party  within  such  time.^^  Statutory  provisions  prohibiting  further 
proceedings  in  an  action  for  thirty  days  after  the  death  of  an  attorney  for  a  party 
before  judgment  does  not  prevent  the  filing  of  the  report  within  said  thirty  days.^^ 
2.  Effect  of  Delay  in  Making.^^  There  are  cases  in  which  the  failure  of  the 
referee  to  file  or  deliver  his  report  in  time  has  been  held  not  to  invalidate  the 
report;  but  in  many  jurisdictions  the  failure  to  report  within  the  allotted  time 
makes  a  subsequent  report  of  no  effect/^  or  at  least  precludes  the  right  of  the 
referee  to  further  proceed  with  the  investigation.^^  Generally  the  authority  of 
the  referee  is  terminated  at  the  expiration  of  the  time  to  report/^  and  if  the  report 
is  not  returned  at  that  time,  the  cause  may  be  tried  as  if  no  reference  had  been 
ordered. In  some  states,  by  statute,  either  party  may,  where  the  report  is  not 
filed  or  delivered  within  the  time  fixed  by  statute,  serve  a  notice  electing  to  end 
the  reference,  in  which  case  the  action  must  proceed  as  if  no  reference  had  been 


91.  Healy  v.  Oilman,  6  Rob.  (N.  Y.)  479, 
holding  that  a  report  is  "  rendered,"  within 
the  terms  of  the  agreement  for  a  reference 
fixing  the  time  therefor,  when  it  is  delivered 
to  the  successful  party. 

92.  Agricultural  Ins.  Co.  v.  Darrow,  70 
N.  Y.  App.  Div.  413,  75  N.  Y.  Suppl.  128. 

93.  Setting  aside  order  of  reference  on 
failure  to  report  see  supra,  IV,  I,  2. 

Removal  of  referee  for  failure  to  report 
within  the  required  time  see  supra,  VI,  I. 

94.  Indiana. —  Way  y.  Fravel,  61  Ind.  162, 
holding  that  the  court  ordering  a  reference 
may,  in  its  discretion,  especially  Avhere  no 
objection  is  made,  allow  referees  to  file  their 
report  at  a  day  subsequent  to  that  which, 
by  the  order  of  reference,  it  should  have  been 
filed. 

Kentucky.— miert  v.  Wolf,  41  S.  W.  6,  19 
Ky.  L.  Rep.  507. 

Missouri. — ■  Stacker  V.  Cooper  Cir.  Ct.,  25 
Mo.  401,  holding  that,  where  referees  ap- 
pointed by  order  of  court  fail  to  report  at 
the  appointed  time,  the  time  may  be  ex- 
tended. 

'Nebraska. —  Creedon  v.  Patrick,  3  Nebr. 
(Unoff.)  459,  91  N.  W.  872  (holding  that, 
although  a  referee  has  no  power  to  proceed 
with  a  hearing  or  perform  acts  of  a  judicial 
nature  after  the  expiration  of  the  time  fixed 
by  the  court  for  making  his  report,  the  filing 
of  the  report  out  of  time  is  a  mere  irregular- 
ity, and  does  not  preclude  the  court  from 
acting  thereon)  ;  Dietrich  v.  Lincoln,  etc.,  R. 
Co.,  13  Nebr.  43,  13  N.  W.  13. 

Nevada. — ^  Rhodes  v.  Williams,  12  Nev.  20, 
holding  that,  although  a  referee  fails  to  make 
his  report  within  the  time  ordered  by  the 
court  at  the  time  of  his  appointment,  his  au- 
thority to  decide  a  case  does  not  expire  until 
his  removal. 

Nev^  Yor/c.— Halsey  r.  Carter,  6  Rob.  535, 
holding  that  the  court  will  refuse  to  set 
aside  a  referee's  report  merely  upon  the 
ground  that  it  was  not  made  within  sixty 
days  after  the  final  submission  of  the  case, 
and  that  defendant  had  given  notice  of  his 
election  to  end  the  reference,  where  the  effect 
of  setting  aside  the  report  would  be  to  incon- 
veniently protract  the  suit. 

O/iiO.— James  v.  West,  67  Ohio  St.  28,  65 
N.  E.  156. 


Pennsylvania. —  Shaw  v.  Pearce,  4  Binn. 
485. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  117. 

Compare  Leyde  v.  Martin,  16  Minn.  38. 

Statute  merely  directory. —  Keller  v.  Sut- 
rick,  22  Cal.  471 ;  Emerson  v.  Bigler,  21  Mont. 
200,  53  Pac.  621 ;  James  v.  West,  67  Ohio  St. 
28,  65  N.  E.  156. 

95.  Connecticut. —  Hall  v.  Hall,  3  Conn. 
308.  See  also  Belton  v.  Halsey,  1  Root 
221. 

Iowa. —  Goodale  v.  Case,  71  Iowa  434,  32 
N.  W.  414. 

Kansas. —  De  Long  v.  Stahl,  13  Kan.  558. 

Maryland. —  See  Price  v.  Tyson,  2  Gill  &  J. 
475. 

Massachusetts. —  Mott  v.  Anthony,  5  Mass. 
489. 

Neiv  Jersey. —  White  v.  Kemble,  3  N.  J.  L. 
461. 

New  York. —  Brower  v.  Kingsley,  1  Johns. 
Cas.  334. 

Oregon. —  Hanner  r.  Coffin,  1  Oreg.  99. 

Pennsylvania. —  Abbott  v.  Pinchin,  1  Dall, 
349,  1  L.  ed.  170. 

Wisconsin. —  Hills  v.  Passage,  21  Wis.  294. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  117. 

Compare  Lafon"  v.  Riviere,  1  Mart.  N.  S. 
(La.)  130. 

Failure  to  return  an  award  to  the  next 
term  of  court,  no  time  for  making  it  having 
been  fixed  by  the  order  of  reference,  will  give 
plaintiff  the  right  to  have  the  cause  tried  as 
if  no  reference  had  been  made.  Minton  V. 
Moore,  4  Blackf.  (Ind.)  315. 

96.  See  supra,  VII,  F,  1 ;  VII,  0,  2. 

97.  Manning  v.  Nelson,  107"  Iowa  34,  77 
N.  W.  503;  Smith  v.  Spencer,  1  McCord  Eq. 
(S.  C.)  92. 

98.  Minton  v.  Moore,  4  Blackf.  (Ind.)  315. 
Trial  on  testimony  taken  before  referee.— 

In  an  action  at  law,  where  the  parties  have 
a  right  to  have  the  case  tried  by  a  jury  or 
by  a  referee,  the  failure  of  the  referee  to  file 
his  report  within  the  allotted  time,  while  it 
mav  authorize  an  order  to  file  the  report  en- 
forceable by  attachment  or  an  order  of  re- 
moval of  the  referee,  does  not  authorize  the 
court  to  order  the  testimony  taken  to  be  re- 
turned and  himself  try  the  case  on  such  tes- 
timony without  a  iury.  Puffer  v.  American 
Cent.  Ins.  Co.,  48  Oreg.  475,  87  Pac.  523. 
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ordered;  ®^  but  if  neither  party  takes  the  necessary  steps  to  terminate  it,  a  report 
filed  after  the  statutory  time  is  valid. ^  Where  the  report  of  an  auditor  is  filed 
after  the  time  provided  by  the  order  of  court  referring  the  case  to  him,  the  remedy 


99.  Green  V.  Green,  69  N.  C.  294;  Max- 
well V.  Maxwell,  67  N.  C.  383. 
In  New  York,  under  Code  Civ.  Proc.  §  1019, 

which  is  practically  the  same  as  section  273 
of  the  old  code,  where  the  report  is  not  de- 
livered or  filed  within  sixty  days  from  the 
time  the  case  is  finally  submitted,  either 
party  may  thereafter,  before  it  is  filed  or 
delivered,  serve  a  notice  upon  the  attorney 
for  the  adverse  party  that  he  elects  to  end 
the  reference,  whereupon  the  action  must  pro- 
ceed as  if  the  reference  had  not  been  directed 
and  the  referee  is  not  entitled  to  any  fees. 
Phipps  V.  Carman,  23  Hun  150  [distinguish- 
ing Waters  v.  Shepherd,  14  Hun  223] ;  Litch. 
V.  Brotherson,  16  Abb.  Pr.  S84,  25  How.  Pr. 
407.  Such  statutory  provision  is  not  retro- 
active. Trist  V.  De"Cabezas,  2  Rob.  (N.  Y.) 
708.  It  does  not  apply  to  references  in 
special  proceedings  (Bennett  v.  Pittman,  48 
Hun  (N.  Y.)  612,  1  N.  Y.  Suppl.  27,  21  Abb. 
N.  Cas.  238;  Doyle  v.  New  York,  26  Misc. 
(N.  Y.)  61,  56  N.  Y.  Suppl.  441),  nor '  to 
a  reference  by  a  surrogate  to  take  proof  and 
report  {In  re  Robinson,  53  Misc.  (N.  Y.)  171, 
104  N.  Y.  Suppl.  588).  The  right  to  termi- 
nate where  the  referee  fails  to  report  within 
the  sixty  days  is  an  absolute  one  (Morrow 
V.  McMahon,  71  N.  Y.  App.  Div.  171,  75 
N.  Y.  Suppl.  534;  Gregory  v.  Cryder,  10  Abb. 
Pr.  N.  S.  (N.  Y.)  289),  and  a  party  cannot 
be  deprived  of  it  against  his  will  (Little  v. 
Lynch,  99  N".  Y.  112,  1  N.  E.  312  [affirming 
67  How.  Pr.  1];  Geib  v.  Topping,  83  K  Y. 
46;  Morrow  v.  McMahon,  supra,  holding  that 
the  court  had  no  power  to  order  a  party  to 
take  up  and  file  a  referee's  report  before  the 
expiration  of  the  sixty  daj^s,  and  thus  deprive 
him  of  his  right  to  terminate  the  reference 
without  being  liable  for  costs,  in  the  event 
that  the  referee  did  not  file  the  report  within 
sixty  days.  The  right  to  terminate  may  be  ex- 
ercised as  well  by  executors  and  administra- 
tors as  by  persons  acting  in  individual  capac- 
ity. Morrow  v.  McMahon,  supra.  The  notice 
must  be  given  before  the  report  is  filed  or  de- 
livered. O'Neill  V.  Howe,  16  Daly  rN.  Y.)  181,  9 
N.  Y.  Suppl.  746.  That  the  report  is  ready 
for  deliverv  is  not  equivalent  to  a  delivery 
(Little  v.  Lynch,  99  N.  Y.  112,  1  N.  E.  312 
[affirming  67  How^  Pr.  1]),  and  the  delivery 
must  be  unqualified  (Douglas  v.  Smith,  65 
Hun  (N.  Y.)  11,  19  N.  Y.  Suppl.  630).  The 
notice  need  not  come  from  the  party  himself 
instead  of  his  attorney.  Halsey  v.  Carter,  6 
Rob.  (N.  Y.)  535.  After  notice  has  been 
given,  all  subsequent  proceedings  by  or  before 
the  referee  are  ,a  nullity.  Matter  of  Santos. 
31  Misc.  (N.  Y.)  76,  64  N.  Y.  Suppl.  572; 
Gregory  v.  Cryder,  supra;  Ballou  v.  Parsons, 
07  Barb.  (N.  Y.)  19,  52  How.  Pr.  164 
[affwmed  in  55  N.  Y.  673].  Notice  cannot 
be  filed  after  an  insufficient  report  has  been 
returned.  Parker  v.  Baxter,  19  Hun  (N.  Y.) 
410  [affirmed  in  86  N.  Y.  586] ;  Tallmadge  v. 
[53] 


Lounsbury,  59  N.  Y.  Super.  Ct.  131,  13  N.  Y. 
Suppl.  602  [affirmed  in  126  N.  Y.  655,  27 
N.  E.  853].  Contra,  Lederer  v.  Lederer,  108 
N.  Y.  App.  Div.  228,  95  N.  Y.  Suppl.  623. 
The  sixty  days  commence  to  run  when  the 
cause  is  finally  submitted.  Genet  V.  Dela- 
ware, etc.,  Canal  Co.,  1  N.  Y.  App.  Div.  631, 
37  N.  Y.  Suppl.  610;  Patterson  v.  Knapp,  83 
Hun  (N.  Y.)  492,  32  N.  Y.  Suppl.  32,  24  N.  Y. 
Civ.  Proc.  251 ;  Matter  of  Robinson,  53  Misc. 
(N.  Y.)  171,  104  N.  Y.  Suppl.  588.  The 
time  to  hand  in  briefs  must  have  elapsed. 
Morrison  v,  Lawrence,  2  How.  Pr.  N,  S. 
(N.  Y.)  72.  Where  one  of  three  referees  dies 
and  a  stipulation  was  entered  into  that  the 
two  surviving  referees  might  render  a  de- 
cision and  sign  findings,  etc.,  with  the  same 
efl'ect  as  the  three  referees  originally  ap- 
pointed might  have  done,  such  stipulation 
constituted  a  new  submission  of  the  matter, 
and  the  sixty  days  begin  to  run  from  the 
time  such  stipulation  was  entered  into.  Berls 
V.  Metropolitan  El.  R.  Co.,  15  N.  Y.  Suppl. 
155.  The  case  is  not  finally  submitted  so  as 
to  start  the  sixty  days  running  before  the 
proposed  finding  of  fact  and  conclusions  of 
law  are  submitted.  Burritt  v.  Burritt,  53 
Misc.  (N.  Y.)  26,  102  N.  Y.  Suppl.  477.  The 
delivery  or  filing  within  sixty  days  may  be 
waived  by  the  parties  (Merritt  v.  Merritt, 
18  N.  Y.  App.  Div.  313,  45  N.  Y.  Suppl.  833; 
Dwyer  v.  Hoffman,  39  Hun  (N.  Y.)  360 
[affirmed  in  102  N.  Y.  725])  ;  Matter  of  Rob- 
inson, supra,  for  a  fixed  period  (Patterson  v. 
Knapp,  supra),  or  for  an  indefinite  time 
(Ballou  V.  Parsons,  supra;  Gill  v.  Clark,  31 
Misc.  (N.  Y.)  337,  65  N.  Y.  Suppl.  406,  7 
N.  Y.  Annot.  Cas.  422;  Ballou  v.  Parsons, 
supra) . 

In  North  Carolina  the  statute  applies  only 
to  cases  in  which  the  reference  is  by  consent 
and  not  to  compulsory  references,  nor  to  a 
reference  to  take  an  administration  account 
made  by  order  of  court.  Maxwell  r.  Maxwell, 
67  N.  C.  383.  So  the  statute  does  not  apply 
to  a  reference  made  by  the  court  to  take  an 
account  to  be  used  in  an  action  pending 
before  it.    Green  v.  Green,  69  N.  C.  294. 

1.  Agricultural  Ins.  Co.  v.  Darrow.  70 
N.  Y.  App.  Div.  413,  75  N.  Y.  Suppl.  128; 
Matter  of  Robinson,  53  Misc.  (N.  Y.")  171, 
104  N.  Y.  Suppl.  &88;  Lampman  v.  Smith,  7 
N.  Y.  Suppl.  922.  17  N.  Y.  Civ.  Proc.  19; 
Mantles  v.  Myle,  26  How.  Pr.  (N.  Y.)  409; 
Cothran  r.  Knox,  17  S.  C.  591.  See  also 
Bradford  r.  Cline,  12  Okla.  339,  72  Pac.  369. 
holding  that  wliere  a  report  of  a  referee  on 
the  law  and  facts  is  filed  after  the  time  desig- 
nated, and  the  party  against  whom  judgment 
is  rendered  appears  at  the  filing,  and  moves 
for  new  trial,  and  raises  no  question  as  to 
the  time  of  filing  of  the  report,  it  will  be 
presumed  that  the  objection  was  waived. 

Practice  under  old  New  York  code  see  Litch 
i\  Brotherson,  16  Abb.  Pr.  384,  25  Hoav.  Pr. 
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of  the  party  objecting  to  the  finding  of  the  auditor  has  been  held  to  be  to  file 
exceptions  to  the  report  in  the  court  in  which  the  case  is  being  tried.^ 

C.  Where  Several  Referees.  Where  there  is  more  than  one  referee  all 
must  meet  and  hear  the  evidence  of  the  parties,^  and  consult  as  to  the  report  to 
be  rendered;*  but  a  report  of  a  majority  of  them  is  vahd,^  especially  where  it  is 
so  agreed.^  So,  by  agreement  of  the  parties,  a  report  may  be  received  from  one 
referee  where  there  are  more  than  one.'^  However,  the  report  must  be  made  by 
the  original  referees  and  not  by  one  of  them  and  other  substitutes.^  At  any 
event  failure  of  one  of  the  referees  to  sign  the  report  is  amendable  and  the  objec- 
tion cannot  be  first  urged  on  appeal.^  Where  the  report  is  drawn  up  by  counsel 
it  is  not  sufficient  that  the  referees  sign  it  separately  without  meeting  together/*^ 

D.  Form  and  Contents  —  l.  Formal  Requisites.  While  it  is  abso- 
lutely necessary  that  the  report,  which  the  referee  makes  and  renders  to 
the  court,  should  be  in  writing/^  it  need  not  be  in  the  handwriting  of  the 


407;  Ballou  v.  Parsons,  67  Barb.  .  19,  52  How. 
Pr.  164  [affirmed  in  55  N.  Y.  673];  Mies  V. 
Maynard,  28  How.  Pr.  390. 

2.  Hart  v.  Manson,  120  Ga.  481  47  S.  E.  929. 

3.  See  supra,  VII,  B. 

4.  Townsend  v.  Glenns  Falls  Ins.  Co.,  33 
N.  Y.  Super.  Ct.  130,  holding  that  after  the 
hearing  of  a  cause  before  three  referees,  and 
a  consultation  together,  in  which  they,  or  any 
two  of  them,  failed  to  agree  upon  any  con- 
clusion in  the  case  or  upon  any  findings  of 
law  or  fact,  but  concluded  they  could  not 
come  to  any  satisfactory  conclusion  in  the 
case,  and  so  decided,  it  is  irregular  afterward 
to  agree  to  conclusions  of  law  and  fact,  and 
to  make  and  sign  a  report  in  the  case,  with- 
out another  meeting,  conference,  or  consulta- 
tion of  all  the  referees. 

5.  hidiana. —  Pitts  v.  Langsdale,  32  Ind. 
218. 

Massachusetts. —  Walker  v.  Melcher,  14 
Mass.  148;  Short  v.  Pratt,  6  Mass.  496. 

Neiv  Hampshire. —  Eastman  v.  Burleigh,  2 
N.  H.  484 ;  In  re  Farwell,  2  M  H.  123. 

t^eio  York. —  Clark  v.  Eraser,  1  How.  Pr. 
98;  Mclnroy  v.  Benedict,  11  Johns.  402. 

Ohio. —  Wesleyan  Cemetery  v.  Woodruff,  2 
Disn.  216.  Contra,  see  Rhodes  v.  Baird,  16 
Ohio  St.  573. 

OJdahoma. —  Blevins  r.  Morledge,  5  Okla. 
141,  47  Pac.  1068,  statute. 

Pennsylvania. — Kunckle  v.  Kunckle,  1  Dall. 
364,  1  L.  ed.  178.  But  see  Russell  v.  Gray, 
6  Serg.  &  R.  145;  Tetter  v.  Rapesnyder,  1 
Dall.  293,  1  L.  ed.  143. 

Vermont. —  Newel  v.  Keith,  11  Vt.  214; 
Howard  v.  Conro,  2  Vt.  492. 

Virginia. —  Coupland  v.  Anderson,  2  Call 
106,  holding  that  if  there  be  a  reference,  by 
rule  of  court,  to  four  arbitrators,  or  any 
three,  and  at  a  subsequent  court  two  others 
be  added,  an  award  by  two  of  the  first-named 
arbitrators  and  one  of  the  last  is  sufficient; 
a  majority  of  the  whole  number  not  being 
required  to  act  by  the  terms  of  the  rule  last 
entered. 

United  States. —  Kingston  v.  Kincaid,  14 
Fed.  Cas.  No.  7,821,  1  Wash.  448.  But  see 
The  Nineveh,  18  Fed.  Cas.  No.  10,276,  1 
Lowell  400. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  120. 
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Contra. —  Anderson  v.  Farnham,  34  Me. 
161;  Reeves  v.  Goff,  2  N.  J.  L.  143;  Sweet 
V.  MatheM^son,  1  R.  I.  420. 

Umpire.— Where  there  are  two  refereea 
who  are  to  choose  an  umpire  in  case  they 
disagree  and  they  do  disagree  and  choose  an 
umpire,  his  decision  is  conclusive,  although, 
it  differs  from  both  the  referees.  Bassett  v. 
Cunningham,  9  Gratt.  (Va.)  684.  Where  the 
parties  agree  to  submit  all  differences  to  two 
who  are  to  select  an  umpire  in  case  of  dis- 
agreement, but  during  the  trial  counsel 
agreed  to  a  third  referee  and  the  striking  out 
of  the  agreement  as  to  an  umpire,  a  report 
by  such  three  is  valid.  State  v.  Rawson,  25- 
W.  Va.  23. 

6.  Cartledge  v.  Cutliff,  21  Ga.  1. 

Agreement  of  parties. —  When  three  au- 
ditors are  appointed  to  audit  the  book-ac- 
counts of  parties,  and  two  of  them  make  re- 
port, parol  evidence  may  be  received  that  the, 
parties  agreed  to  proceed  before  the  two  in 
the  absence  of  the  third;  and  the  report  will 
be  accepted.  Booth  v.  Tousey,  1  Tyler  (Vt.) 
407. 

Where  matters  in  dispute  were  submitted 
to  three  referees  and  after  their  appointment 
it  was  agreed  that  two  new  referees  should 
be  agreed  upon  but  the  parties  were  unable 
to  agree  in  relation  to  them,  a  report  by  the 
old  referees  is  sufficient.  Sweet  v.  Mathew- 
son,  1  R.  1.  420. 

7.  Wright  V.  Macey,  21  Ind.  301. 

8.  Foltz  V.  Grubb,  4  Pa.  L.  J.  209. 

But  if  a  cause  be  referred  to  certain  ar~ 
bitrators  or  a  majority  of  them,  an  award 
made  by  a  majority  of  the  referees  named 
Avill  not  be  vitiated  by  other  persons,  not 
named  in  the  rule  of  reference,  joining  in  and 
signing  the  award.  Carter  i\  Sams,  20  N.  C. 
321. 

9. '  Newcomb  v.  Wood,  97  U.  S.  581,  24 
L.  ed.  1085. 

10.  Moore  v.  Ewing,  1  N.  J.  L.  167,  1  Am. 
Dec.  195. 

11.  Watson  V:  Lockwood,  2  Harr.  (Del.) 
364;  Steelman  V.  Stewart,  2  N.  J.  L.  316. 
But  see  Heist  v.  Kohler,  10  Lane.  L.  Rev. 
(Pa.)  140. 

A  statement  by  one  of  the  referees  cannot 
be  considered  as  part  of  the  report,  unless 
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i^eferee/^  and  it  is  no  objection  that  it  was  drawn  up  by  the  counsel  for  the  pre- 
vaihng  party. It  should  be  entitled  as  of  the  court  ordering  the  reference/^ 
dated/""  and  signed.^*"'  It  is  not  a  fatal  defect  that  the  amount  is  left  blank.^' 
The  report  must  be  complete  in  itself  and  papers  annexed  thereto  thereafter  will 
not  be  considered. Where  the  report  states  that  it  is  made  pursuant  to  the  order 
attached,  and  two  orders  in  different  cases  are  appended,  the  referee  will  be  pre- 
sumed to  have  acted  under  the  rule  applying  to  the  case  to  which  the  award  relates. 
2.  Sufficiency  —  a.  In  General.    The  report  must  be  final;  certain; 


it  is  so  made  in  the  report.  Wellman  v. 
Bulldey,  6  Vt.  299. 

A  letter  written  by  a  referee  in  an  action 
on  a  claim  against  the  District  of  Columbia 
to  an  assistant  attorney  in  the  department 
of  justice  cannot  be  received  in  evidence  as 
a  referee's  report  on  the  case,  when  the  letter 
was  written  to  him  in  pursuance  of  his  em- 
ployment by  the  attorney-general  of  the 
United  States,  and  not  as  referee.  District 
of  Columbia  v.  Talty,  182  U.  S.  510,  21  S.  Ct. 
896,  45  L.  ed.  1207. 

12.  Van  Syckle  v.  Stewart,  10  Phila.  (Pa.) 
547;  O'Niel  v.  Taylor,  59  W.  Va.  370,  53 
S.  E.  471. 

13.  Moore  v.  Ewing,  1  N.  J.  L.  167,  1 
Am.  Dec.  195;  Harrigan  v.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909. 

14.  Chicago  Fourth  Nat.  Bank  v,.  Ney- 
hardt,  9  Fed.  Cas.  No.  4,991,  13  Blatchf.  393, 
holding,  however,  that  error  in  entitling  a 
referee's  report  in  the  United  States  district 
court,  when  the  action  was  in  the  circuit 
court,  is  unimportant  or  amenable,  where  the 
report  was  filed  and  proceeded  upon  in  the 
circuit  court. 

15.  Eaton  v.  Cole,  10  Me.  137,  holding, 
however,  that  a  report  is  not  void  for  want 
of  a  date,  but  that  it  will  be  presumed,  in  the 
absence  of  proof  to  the  contrarj^  that  it  was 
made  at  the  term  when  it  was  accepted,  and 
judgment  rendered  on  it. 

16.  Daggy  v.  Cronnelly,  20  Ind.  474. 
Who  must  sign. —  A  referee's  report  need 

not  be  signed  by  a  person  chosen  by  the 
parties  to  advise  and  assist  the  referee. 
Daggy  V.  Cronnelly,  20  Ind.  474.  The  report 
of  referees  to  whom  issues  of  fact  or  law, 
or  both,  in  a  pending  action,  are  referred, 
is  not  a  statutory  award,  but  stands  as  a 
special  verdict,  and  need  not  be  attested  b^'- 
a  subscribing  witness.  Hedrick  v.  Judy,  23 
Ind.  548. 

17.  Drath  v.  Deitz,  15  Iowa  436. 

18.  Newman  v.  Niagara  Dist.  Mut.  F.  As- 
siir.  Co.,  25  U.  C.  Q.  B.  435. 

Findings  not  contained  in  the  report  can- 
not be  considered.  Bushe  v.  Wright,  118 
N.  Y.  App.  Div.  320,  103  N.  Y.  Suppl.  410 
[affirmed  in  195  N.  Y.  509];  Elterman  v. 
Hyman,  117  N.  Y.  App.  Div.  519,  102  N.  Y. 
Suppl.  613  \ reversed  on  other  grounds  in  192 
N.  Y.  113,  84  N.  E.  937]. 

19.  Shaw  V.  Wise,  166  Mass.  433,  44  N.  E. 
345. 

20.  Difitrict  of  ColumMa. —  Strong  r.  Bar- 
bour, 1  Mackey  209. 

North  Carolina. —  Cheek  r.  Davidson,  36 
N.  C.  &8;  Waugh      Mitchell,  21  N.  C.  510. 


Pennsylvania. —  See  Koch  v.  Davis,  2  L.  T. 
N.  S.  80.  See  also  Odenwelder  v.  Odenwelder, 
1  Whart.  108. 

Tennessee. —  Cooley  u.  Dill,  1  Swan  313. 

United  States. —  The  Nineveh,  18  Fed.  Cas. 
No.  10,276,  1  Lowell  400,  holding  that  an 
award  in  a  case  of  collision  which  decides 
the  liability,  but  not  the  damages,  is  not 
valid,  because  not  final. 

England. —  Eardley  v.  Steer,  1  C.  M.  &  R. 
327,  4  Dowl.  P.  C.  423,  4  L.  J.  Exch.  293; 
5  Tvrw.  1071;  Wrightson  v.  By  water,  6  Dowl. 
P.  C.  359,  1  H.  &  H.  50,  7  L.  J.  Exch.  83,  3 
M.  &  W.  199;  Harding  v.  Forshaw,  4  Dowl. 
P.  C.  761,  1  M.  &  W.  415,  1  Tyrw.  &  G.  472; 
Clarke  v.  Owen,  2  Harr.  &  W.  324;  Hancock 
V.  Reede,  15  Jur.  1036,  21  L.  J.  Q.  B.  78,  2 
L.  M.  &  P.  584;  Sowdon  v.  Mills,  30  L.  J. 
Q.  B.  175,  3  L.  T.  Rep.  N.  S.  754;  Wild  v. 
Holt,  9  M.  &  W.  161. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  122. 

Referring  to  court  what  was  submitted  to 
referee. — A  report  is  bad  which  refers  to 
the  court  what  was  submitted  to  the  referees, 
unless  the  submission  provide  for  the  reserva- 
tion of  the  question.  Kingston  v.  Kincaid, 
14  Fed.  Cas.  No.  7,821,  I  Wash.  448. 

Pending  an  action  of  ejectment,  in  pur- 
suance of  an  agreement  of  parties  to  refer  to 
arbitrators  the  value  of  the  land  in  contro- 
versy, an  order  of  court  was  made  submitting 
to  the  referees  all  matters  in  dispute  between 
the  parties.  The  award  only  determined  the 
value  of  the  land,  and  the  court  held  this  to 
be  a  sufficient  award.  Clarke  v.  Reins,  12 
Gratt.  (Va.)  98. 

Disposing  of  action. —  Where  a  submission 
of  a  pending  action  provides  that  the  award 
shall  be  entered  up  as  the  judgment  of  the 
court,  the  award  need  not  in  express  terms 
dispose  of  the  action.  Forrer  v.  Colfman,  23 
Gratt.  (Va.)  871. 

Failure  to  award  costs. — An  award  in  favor 
of  plaintiff  which  gives  damages  to  him  is 
final,  although  nothing  be  said  of  the  costs. 
Cloud      Hughes,  3  B.  Mon.  (Ky.)  375. 

21.  Georgia. —  Rcjmolds  r.  Martin,  55  Ga. 
628. 

Kentucky. —  Harding  v.  W-'allace,  8  B.  Mon. 
536;  Orcai-  v.  Singleton,  2  Ky.  Dec.  65. 

Maryland. —  Northern  Cent.  R.  Co.  r.  Can- 
ton Co.,  24  Md.  492;  Garitee  v.  Carter,  16 
Md.  309;  Dorsey  r.  Dorsey,  11  Gill  &  J.  299. 

ISIew  Hampshire. —  DroAvn  v.  Hamilton,  68 
N.  IT.  23.  44  Atl.  79. 

New  Jersey.— Warder  v.  W'hitall.  1  N.  J.  L. 
84. 

North  Carolina. —  Allen  v.  Mc^Iinn.  76 
N.  C.  395;  Carson  v\  Carter,  64  N.  C.  332; 
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within  the  scope  of  the  order  of  reference ;     must  decide  all  of  the  matters 


Harral&on  v.  Pleasants,  61  N.  C.  365;  Miller 
t\  Melchor,  35  N.  C.  439;  Gibbs  v.  Berry,  35 
K  C.  388;  Duncan  v,  Duncan,  23  N.  C.  466; 
Carter  v.  Sams,  20  N.  C.  321. 
.  Pennsylvanm. —  Vansyckel  v.  Stewart,  77 
Pa.  St.  124;  Wood  v.  Earl,  5  Rawle  44; 
Williams  v.  Landon,  14  Serg.  &  R.  338; 
Kitchen  v.  Funston,  14  Serg.  &  K  337;  Mur- 
ray V.  Bruner,  6  Serg.  &  R.  276 ;  Sicard  v. 
Peterson,  3  Serg.  &  R.  468;  Kelly  v.  Dough- 
erty, 1  Serg.  &  R.  434 ;  Santee  v.  Keister,  6 
Binn.  36;  Richter  v.  Chamberlain,  6  Binn.  34 
(holding  that  an  award  defining  the  boundary 
line  of  land,  in  a  submission  of  an  action  for 
trespass  quare  clausum  fregit,  if  found  in 
defendants'  favor,  amounts  to  a  finding  of  no 
cause  of  action)  ;  Young  v.  Reuben,  1  Dall. 
119,  1  L.  ed.  63;  Bowen  v.  Mattison,  1  Luz. 
Leg.  Reg.  45 ;  Brown  v.  Long,  4  Pa.  L.  J. 
Rep.  436;  McCullock  r.  Guetner,  5  Smith 
Laws  144;  Sutphin  v.  Peters,  2  Tr.  &  H.  Pr. 
620. 

South  Carolina. —  Coxe  v.  Gent,  1  McMull. 
302,  holding  that  an  award  for  plaintiff" 
for  "  the  amount  of  the  note  "  in  controversy 
is  sufficiently  certain. 

England. —  Kendal  v.  Symonds,  3  C.  L.  R. 
323;  "Nicholson  v.  Sykes,  2  C.  L,  R.  992,  9 
Exch.  357,  23  L.  J.*  Exch.  193;  Crosbie  v. 
Holmes,  3  D.  &  L.  566,  10  Jur.  139,  15  L.  J. 
Q.  B.  125,  1  Sandf.  &  C.  20;  Lund  v.  Hudson, 
1  D.  &  L.  236,  12  L.  J.  Q.  B.  365;  Pearson  v. 
Archbold,  2  Dowl.  P.  C.  N.  S.  1018,  7  Jur. 
447,  12  L.  J.  Exch.  308.  11  M.  &  W.  477. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  122. 

Application  of  rule. — An  award  in  favor  of 
one  party  for  a  certain  sum  of  money,  or  that 
the  other  carry  out  his  part  of  the  contract, 
is  bad.  Henness  v.  Meyer,  4  Whart.  (Pa.) 
358.  That  the  amount  of  the  award  is  stated 
in  figures  instead  of  words  is  unobjectionable. 
Bozorth  V.  Pricket,  2  N.  J.  L.  268.  An  award 
that  one  of  the  parties  shall  pay  a  sum  of 
money,  without  fixing  the  time  from  which 
the  money  is  to  bear  interest,  is  void  for  un- 
certainty. Orear  v.  Singleton,  Ky.  Dec.  65. 
An  award  is  not  the  less  certain  and  final 
because  the  arbitrators  refer  to  a  report  pre- 
viously made  by  a  commissioner  in  chancery, 
and  declare,  in  general  terms,  their  concur- 
rence with  it,  instead  of  specifying  the  par- 
ticulars or  substance  on  the  award  itself,  nor 
because  they  submit  to  the  court  the  pro- 
priety of  their  award  in  point  of  law,  and, 
as  a  guide  for  the  court  in  deciding  upon  it, 
state  the  grounds  and  reasons  thereof.  Brick- 
house  V.  Hunter,  4  Hen.  &  M.  (Va.)  363,  4 
Am.  Dec.  528.  A  report  of  auditors  to  whom 
it  is  referred  to  state  an  account  that  plain- 
tiff has  no  legal  demand  at  present  is  not 
bad  for  uncertainty,  but  on  the  ground  that 
the  account  is  not  stated  therein.  Couscher 
V.  Tulam,  6  Fed.  Cas.  No.  3,287,  4  Wash. 
442.  An  award  of  costs,  although  without 
calculating  them,  is  reasonably  certain  and 
■good.  Short  v.  Kincaid,  1  Bibb  (Ky.)  420. 
A  report  of  a  certain  sum  found  to  be  due, 
:and  the  testimony  on  Avhich  the  decision  is 
l>ased  is  sufficiently  certain,  although  it  does 
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not  state  the  facts  which  the  referees  find 
or  show  what  particular  claims  have  been 
allowed  or  disallowed.     Norton  t\  Rocker, 

1  Pinn.  (Wis.)  195.  An  award  is  sufficiently 
certain  if  the  matters  concluded  by  it  can 
be  ascertained  by  looking  into  the  whole 
proceedings,  as  well  before  the  reference  as 
after.     Blackledge  v.  Simpson,  3  N.  C.  30, 

2  Am.  Dec.  614. 

Imposing  costs  on  plaintiff  as  equivalent  to 
finding  no  cause  of  action. — ^A  report  of  ref- 
erees, finding  that  plaintiff  shall  pay  the 
costs,  sufficiently  decides  the  suit,  since  it  is 
equivalent  to  finding  no  cause  of  action. 
Buckland  v.  Conway,  16  Mass.  396;  Traquair 
V.  Redinger,  4  Yeates  (Pa.)  282.  See  also 
Harding  v.  Wallace,  8  B.  Mon.  (Ky.)  536. 

22.  Bradley  v.  Clark,  1  Cush.  (Mass.) 
293;  Duncan  v.  Duncan,  23  N.  C.  466;  Shaw 
V.  Atkinson,  3  Yeates  (Pa.)  48;  York,  etc., 
R.  Co.  V.  Myers,  18  How.  (U.  S.)  246,  15 
L.  ed.  380.  See  also  Smith  v.  Virgin,  33 
Me.  148. 

Applications  of  rule. —  Where  a  pending  ac- 
tion for  damages  was  submitted  by  rule  of 
court,  an  award  in  favor  of  plaintiff  for  a 
specific  sum  and  costs  to  be  taxed  by  the 
clerk  was  clearly  within  the  submission. 
Garitee  i\  Carter,  16  Md.  309.  Submission 
of  an  action  of  ejectment  will  not  authorize 
an  award  that  one  party  convey  a  part  of 
the  land  to  the  other.  Dicken  v.  Griffith, 
7  T.  B.  Mon.  (Ky.)  605.  It  is  not  improper 
for  a  referee,  to  w^hom  is  referred  a  real 
action  by  rule  of  court  to  determine  which 
of  the  parties  is  entitled  to  the  land,  to  set 
out  in  his  report  what  constitutes  the  true 
division  of  the  estate  of  the  parties.  Smith 
V.  Folsom,  62  Me.  432. 

Effect  of  stipulation. — An  award  of  ref- 
erees under  a  rule  of  court,  extending  to 
matters  not  within  the  rule,  but  referred  to 
them  by  a  written  agreement,  cannot  be  ac- 
cepted as  the  basis  of  a  judgment.  Shearer 
V.  Mooers,  19  Pick.  (Mass.)  308. 

Effect  of  partial  invalidity. — A  provision 
in  an  award  "  for  the  costs  of  the  reference 
and  award,"  not  within  the  terms  of  the 
submission,  does  not  vitiate  an  award  good 
in  other  respects.  Garitee  v.  Carter,  16  Md. 
309. 

Report  of  facts. — A  referee  has  no  author- 
ity to  report  to  the  court  the  facts  found  by 
him,  unless  he  is  so  required  by  the  order 
of  reference;  and  not  being  required,  if  he 
should  report  them,  they  will  not  be  deemed 
legitimately  before  the  court.  Thornburg  v. 
Alleman,  17  Ind.  434;  Royal  v.  Baer,  17 
Ind.  332.  If  the  reference  is  merely  to  re- 
port the  facts  together  with  the  evidence, 
there  should  not  be  any  conclusions  of  law. 
McNaught  V.  McAllister,  93  Ind.  114.  But 
where  the  facts  are  to  be  reported  it  is  not 
sufficient  to  merely  return  the  testimony. 
Jefferson  County      Shaimon,  51  Pa.  St.  221. 

It  is  no  objection  that  the  report  goes  out- 
side the  action  where  within  the  scope  of 
the  order  of  reference.  Cleaveland  V.  Dixon, 
4  J.  J.  Marsh.  (Ky.)  226. 
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referred must  be  confined  to  the  matters  in  issue  between  the  parties;^*  and 
must  not  be  in  excess  of  the  amount  of  plaintiff's  claim.^''  It  nqed  not  contain  a 
statement  of  the  fees  of  the  referee/^  although  in  some  jurisdictions  it  must  con- 
tain an  award  of  the  costs.^^  It  may  properly  be  in  the  alternative,  based  on 
the  possibihty  of  the  conclusions  of  law  being  incorrect.^*  The  authority  under 
which  the  referee  acts  need  not  be  stated.^® 

b.  Direction  of  Judgment.    Except  where  the  statute  otherwise  provides/^  a 


Scope  of  order  of  reference  as  affecting  ref- 
eree's authority  see  supra,  VII,  C. 

23.  Pinsker  v.  Pinsker,  44  N.  Y.  App.  Div. 
501,  60  N".  Y.  Suppl.  902;  Brown  v.  McFar- 
land,  41  Pa.  St.  129,  80  Am.  Dec.  598; 
Heckers  v.  Fowler,  2  Wall.  (U.  S.)  123,  17 
L.  ed.  759,  liolding  that  a  reference  with 
direction  "  to  hear  and  determine  all  the 
issues  "  in  a  case  does  not  require  the  referee 
to  report  them  all,  but  it  is  answered  by  his 
reporting  the  sum  due  after  hearing  all  the 
issues. 

Damages. —  Where  the  referees  find  for  de- 
fendant, as  to  the  cause  of  action,  it  is  un- 
necessary, in  their  report,  to  notice  the 
special  damages  alleged  by  plaintiff.  Fuller 
V.  Wright,  10  Vt.  512. 

Where  the  reference  is  of  part  of  the  issues, 
the  report  need  not  refer  to  a  judgment  on 
an  issue  of  law  rendered  by  the  court  before 
the  reference.  Breckenridge  Co.  v.  Perkins, 
14  N.  Y.  App.  Div.  629,  43  N.  Y.  Suppl.  800. 

Rulings  on  motions  and  evidence. —  Where 
a  cause  not  at  issue  is,  by  consent,  referred 
to  complete  the  issues,  take  the  evidence, 
and  report  his  conclusions,  the  report  is  not 
defective  because  it  fails  to  show  rulings 
upon  demurrer  to  the  pleadings.  Beard  v. 
Hand,  88  Ind.  183.  In  a  reference  case,  there 
being  no  order  made  pursuant  to  section  32 
of  the  act  concerning  arbitrations  and  refer- 
ences, requiring  referee  to  report  his  decision 
in  admitting  or  rejecting  any  witness,  there 
is  no  necessity  for  such  a  report.  State  v. 
Petticrew,  19  Mo.  373. 

24.  Fountain  v.  Harrington,  3  Harr.  (Del.) 
22;  Mathews  v.  Jones,  1  E.  D.  Smith  (N.  Y.) 
429;  Moore  V.  Martine,  107  N.  Y.  Suppl. 
652. 

Joint  liability.— An  award  made  against 
two  defendants  on  a  joint  liability,  which 
finds  a  certain  sum  due  by  one,  and  another 
sum  due  by  the  other,  is  erroneous.  Soxman 
V.  Soxmani  3  Penr.  &  W.  (Pa.)  44. 

An  award  against  two,  where  the  action 
is  against  one,  is  fatallv  erroneous.  Stewart 
V.  Abrams,  7  Watts  (Pa.)  448. 

Issues  raised  by  pleadings. —  The  referee 
may  find  under  a  general  reference  as  to  any 
matter  distinctly  put  in  issue  by  the  plead- 
ings. Hanner  ^v.  McAdoo,  86  N.  C.  370. 
Findings  not  relating  to  issues  raised  by  the 
pleadings  are  immaterial.  Perseverance  Min. 
Co.  V.  Bisaner,  87  Ga.  193,  13  S.  E.  461; 
Romeyn  v.  Sickles,  108  N.  Y.  650,  15  N.  E. 
698;  Simms  v.  Wallace,  46  Hun  (N.  Y.) 
172;  Barbeau  v.  Picotte,  13  N.  Y.  Suppl.  132; 
Sutton  V.  Clarke,  40  Oreg.  508,  07  Pac.  742. 
Such  findings  cannot  be  considered  in  the 
determination  of  the  case.  O'Brien  v.  St. 
Paul,   18  Minn.   176.     A  referee  need  not 


pass  upon  questions  admitted  by  the  plead- 
ings. Brainard  v.  Hastings,  3  Minn.  45. 
An  award  may  properly  include  an  item  for 
a  claim  mentioned  in  the  declaration  whereof 
plaintilT  gave  defendant  no  notice  until  long 
after  the  commencement  of  the  suit.  Weeden 
V.  Berry,  10  R.  I.  288.  If  the  reference  of 
a  cause  is  general,  it  will  be  no  valid  objec- 
tion to  the  report  that  the  referee  acted 
upon  a  view  of  the  subject  not  strictly 
within  the  scope  of  the  declaration,  provided 
the  declaration  might  legally  have  been  so 
amended  as  to  embrace  the  subject  in  that 
view.    Clifford  v.  Richardson,  18  Vt.  620. 

Accounts. —  The  report  of  a  referee,  in  an 
action  on  an  account,  finding  that  several 
items  thereof  were  furnished  under  a  con- 
tract between  the  parties,  is  not  objection- 
able on  the  ground  that  it  finds  on  an  issue 
not  submitted  to  the  referee,  since  it  is  com- 
petent to  recover  on  an  account,  although 
the  items  thereof  were  furnished  under  a 
contract.  Hayw^ood  v.  Woods,  28  Iowa  563. 
So  a  referee  appointed  to  determine  the 
validity  of  a  claim  presented  against  a  part- 
nership, in  a  proceeding  for  its  dissolution, 
cannot  allow  a  greater  sum  than  is  specified 
in  the  claim,  although  the  evidence  shows 
that  the  claimant  is  entitled  to  a  greater 
amount.  N'ewhall  v.  Wyatt,  68  Hun  (N.  Y.) 
1,  22  NT.  Y.  Suppl.  828  [reversed  on  other 
grounds  in  139  N.  Y.  452,  34  N.  E.  1045, 
36  Am.  St.  Rep.  712]. 

As  affecting  admissibility  of  report  see  in- 
fra, VIII,  I,  4. 

Authority  of  referees  as  affected  by  scope 
of  pleadings  see  supra,  VII,  D. 

25.  Biggs  V.  Funk,  5  Watts  (Pa.)  478. 
But  see  Sutton  v.  Dickinson,  9  Leigh  (Va.) 
142. 

26.  Smith  V.  Smith,  32  Me.  23. 

27.  See  Costs,  11  Cyc.  148. 

28.  Hudson  v.  Hudson,  98  Ga.  147,  26  S.  E. 
482. 

29.  Shaw  V.  Wise,  166  Mass.  433,  44  N.  E. 
345.  But  see  Crisp  r.  Love,  65  N.  C.  126 
(holding  that  when  two  persons  are  ap- 
pointed arbitrators,  and  it  is  provided  in  the 
submission  that  they  may  select  an  umpire, 
it  must  appear  on  the  face  of  the  award  tliat 
the  appointment  of  the  umpire  was  the  con- 
current act  of  both  arbitrators)  ;  Turner  r. 
Mofi'ett,  2  Wash.  (Va.)  70  (where  a  judg- 
ment upon  an  award  was  reversed  because 
the  award  was  stated  to  be  made  in  pursu- 
ance of  an  order  of  reference,  the  date  of 
which  was  misrecited) . 

30.  Cold  r.  Serrell.  2  Misc.  (N.  Y.)  224, 
21  N.  Y.  Suppl.  1078  [affirmed  in  6  Misc. 
124,  20  N.  Y.  Suppl.  5]  :  Devlin  r.  New  York, 
13  N.  Y.  Suppl.  924,  27  Abb.  N.  Cas.  311 
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report  made  by  a  referee  of  the  proceedings  before  him  need  not  direct  the 
judgment  to  be  entered  thereon. 

e.  Where  Several  Actions  or  Cross  Suits  Are  Referred.  Where  more  than 
one  action  is  referred,  there  must  generahy  be  separate  reports,^^  although  in 
some  cases  a  single  award  has  been  held  sufficient. Where  cross  suits  are  referred, 
a  single  award  that  one  of  the  parties  is  indebted  to  the  other  for  a  certain  balance 
of  account  is  sufficient;^*  but  if  cross  suits  be  referred  to  the  same  referees,  and 
they  make  up  their  report  in  each  on  the  idea  that  the  one  shall  be  a  set-off  to  the 
other,  the  court  will  set  aside  both,  if  the  suits  be  for  demands  which  cannot 
legally  be  set  off.^^ 

3.  Findings  of  Fact  and  Conclusions  of  Law  —  a.  In  General.  Where  the 
reference  is  to  hear  and  determine,  the  report  ordinarily  contains  findings  of  fact 
and  conclusions  of  law.^^    But  except  where  a  statute,^^  or  the  order  of  reference,^^ 


[affirmed  in  128  N.  Y.  615,  28  N.  E.  253] ; 
Hinds  V.  Kellogg,  13  N.  Y.  Suppl.  922. 
Sufficiency  of  compliance  with  statute. — 

A  referee's  report  which  makes  evident  the 
terms  of  the  judgment  to  which  the  suc- 
cessful party  is  entitled  is  a  sufficient  com- 
pliance with  Code  Civ.  Proc.  §  1022,  which 
required  a  referee's  report  to  direct  the  judg- 
ment to  be  entered  thereupon.  Gold  v.  Ser- 
rell,  2  Misc.  (N.  Y.)  224,  21  N.  Y.  Suppl. 
1078  [affirmed  in  6  Misc.  124,  26  N.  Y. 
Suppl.  5].  The  referee  need  not  formulate 
the  judgment,  but  the  court  must  be  able 
to  ascertain  from  the  report  the  particular 
form  and  terms  of  the  judgment  to  which  the 
successful  party  is  entitled.  Devlin  v.  New 
York,  13  N.  Y.  Suppl.  924,  27  Abb.  N.  Cas. 
311  [affirmed  in  128  N.  Y.  615,  28  N.  E. 
253J ;  Hinds  v,  Kellogg,  13  N.  Y.  Suppl.  922. 
Where  a  referee's  report  shows  certain  find- 
ings of  fact  and  conclusions  of  law,  and 
directs  judgment  according  to  the  conclusions 
of  law,  after  providing  for  a  dismissal  of  the 
complaint  as  to  defendant  L,  it  is  sufficient 
in  form,  and  it  is  error  to  send  back  the 
report  with  directions  to  the  referee  to  pre- 
scribe the  form  of  the  judgment  to  be  entered 
against  one  of  defendants  other  than  L.  Huff- 
man V.  Beever,  69  Hun  (N.  Y.)  557,  23  N.  Y. 
Suppl.  1137. 

31.  Brown  v.  Cochran,  11  N.  H.  199; 
Hancock  Hancock,  22  N.  Y.  568;  Coope 
V.  Bowles,  42  Barb.  (N.  Y.)  87,  18  Abb.  Pr. 
442.  28  How.  Pr.  .10 ;  Longman  v.  East,  3  C. 
P.  D.  142,  47  L.  J.  C.  P.  211,  38  L.  T. 
Eep.  N.  S.  1,  26  Wkly.  Rep.  183. 

32.  Craig  v.  Craig,  9  N.  J.  L.  198;  Groff 
V.  Musser,  3  Serg.  &  R.  (Pa.)  262.  See 
also  Todd  v.  Rough,  10  Serg.  &  R.  (Pa.) 
18. 

Supplemental  report. —  Where  a  referee 
made  one  report  in  separate  actions  referred 
to  him,  and  afterward  filed  a  supplemental 
report,  distinguishing  the  sum  found  in  each 
action,  the  report  will  be  set  aside,  as  the 
referee  had  no  power  to  consolidate.  Hart 
V.  James,  1  Dall.   (Pa.)   355,  1  L.  ed.  173. 

33.  Johnson  v.  Warren,  10  Kv.  L.  Rep.  36; 
Willard  v.  Bickford,  39  N.  H.'  536,  holding 
that  the  most  judicious  course  undoubtedly 
is  for  referees  to  make  a  separate  award 
in  each  case,  but  if  they  err  in  this  respect, 
and  draw  up  an  award  embracing  their  de- 
cision in  more  than  one  case,  their  award  will 
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not  be  held  invalid  on  that  account,  if  it  is 
clear,  intelligible,  and  definite  in  reference 
to  each  case. 

Where  several  actions  between  the  same 
parties  were  referred  to  referees  under  a  rule 
for  each  action,  the  referees  having  heard 
the  actions  together,  with  the  consent  of  all 
parties  concerned,  a  general  report  by  them 
of  the  aggregate  sum  due  on  them  all  will 
not  be  set  aside.  Brown  v.  Scott,  1  Dall. 
(Pa.)  145,  1  L.  ed.  74. 

34.  Coupland  v.  Anderson,  2  Call  (Va.) 
106. 

35.  Lyle  v.  Clason,  1   Cai.   (N.  Y.)  323. 

36.  See  cases  cited  infra,  this  note. 

What  constitutes  a  finding. — A  mere  state- 
ment by  an  auditor  that  personal  inspection 
of  the  property  in  dispute  had  considerable 
influence  on  his  mind,  and  much  of  the  evi- 
dence was  unimportant  in  the  proper  adjudi- 
cation of  the  question  submitted,  is  not  a 
finding  by  the  auditor,  and  cannot  be  ex- 
cepted to  as  such.  Collinsville  Granite  Co. 
V.  Phillips,  123  Ga.  830,  51  S.  E.  666. 

Whether  finding  is  one  of  law  or  fact. — 
Blum  f.  Mayer,  189  N.  Y.  153,  81  N.  E.  780 
[affirmina  113  N.  Y.  App.  Div.  242,  99  N.  Y. 
Suppl.  22,  113  N.  Y.  App.  Div.  247,  99  N.  Y. 
Suppl.  25].  A  finding  that  after  the  con- 
solidation of  the  business  of  partners,  a  re- 
tainer of  one  of  them  was  agreed  to  be 
partnership  property,  and  that  the  partner 
receiving  it  should  be  charged  therefor  in 
his  account,  was  a  finding  of  fact  and  not 
a  conclusion  of  law.  Young  v.  Winkley,  191 
Mass.  570,  78  K  E.  377.  Findings  that  cer- 
tain matters  for  which  marks  were  applied 
were  not  waived,  and  that,  until  the  use  of 
the  marks,  defendant,  by  continuing  to  em- 
ploy the  servant  with  knowledge  of  his  de- 
linquencies, waived  the  same,  were  mere  con- 
clusions of  law.  Daniell  v.  Boston,  etc.,  R. 
Co.,  184  Mass.  337,  68  N.  E.  337.  Where 
the  evidence  is  undisputed,  a  finding  ex- 
pressed as  a  finding  of  fact  is  in  effect  a  con- 
clusion of  law.  Mt.  Sinai  Hospital  v.  Hy- 
man,  92  K  Y.  App.  Div.  270,  87  N.  Y.  Suppl. 
276.  When  the  facts  which  constitute  a 
transaction  are  stated  in  detail  in  a  referee's 
report,  his  finding  as  to  their  effect  is  a 
conclusion  of  law!^  Hotchkiss  v.  Mosher,  48 
N.  Y.  478. 

37.  See  the  statutes  of  the  several  states. 

38.  Gilmore  v.  Putnam  County,  35  Ind. 
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otherwise  provides,  a  general  finding  instead  of  specific  findings  is  sufficient.^^ 
The  referee  need  not  give  his  reasons  for  his  findings. *°  Where  conflicting  evidence 
raises  a  doubt  in  the  referee's  mind,  he  should  find  the  facts  adversely  to  the  party 
holding  the  affirmative,  and  not  report  his  inability  to  find  them.^^  In  some 
jurisdictions,  where  findings  of  law  are  reported,  a  brief  reference  to  the  authorities 
on  which  such  findings  are  predicated  must  be  embodied  in  the  report.^^ 

b.  Facts  and  Conclusions  to  Be  Found.  The  report,  where  the  reference  is  to 
try  all  the  issues,  must  ordinarily  contain  only  what  the  findings  of  the  court  are 
required  to  include  in  case  of  a  trial  by  the  court  without  a  jury.^^  It  must  include 
the  facts  found  and  the  conclusions  of  law  on  those  facts.^^  All  material  facts 
within  the  issues  must  be  specifically  found/^  whether  the  evidence  is  conflicting 


344;  Caruth-Byrnes  Hardware  Co.  v.  Wolter, 
91  Mo.  484,  3'S.  W.  865. 

39.  McShane  v.  Gray,  13  Iowa  504;  Caruth- 
Byrnes  Hardware  Co.  i\  Wolter,  91  Mo.  484, 
3  S.  W.  865.  See  also  Hihn  v.  Peck,  30  Cal. 
280;  Pitts  V.  Langsdale,  32  Ind.  218. 

Implied  findings. —  Where  a  referee  sets 
out  in  his  report  that  defendant  is  entitled 
to  a  discharge  for  certain  amounts,  he  is  to 
be  taken  as  finding  the  facts  necessary  to 
support  the  particular  item  of  discharge. 
Vest  V.  Cooper,  75  N.  C.  519. 

Arbitrators  as  distinguished  from  statu- 
tory referees  are  not  required  to  find  the 
facts.  Ezzell  v.  Rowland  Lumber  Co.,  130 
N.  C.  205,  41  S.  E.  99;  Keener  v.  Goodson, 
89  N.  C.  273;  Lusk  v.  Clayton,  70  N.  C. 
184. 

40.  Newell  v.  Chesley,  122  Mass.  522;  Mc- 
Murphy  v.  Walker,  20"  Minn.  382 ;  Miller  v. 
Pilling,  9  Q.  B.  D.  736,  51  L.  J.  Q.  B.  481, 
47  L.  T.  Rep.  N.  S.  536. 

Where  a  party  desires  explanation  as  to 
how  a  referee  has  calculated  the  aggregate 
amount  of  a  judgment,  he  should  apply  for 
an  order  requiring  the  referee  to  show  how 
he  arrived  at  the  amount.  Weed  Sewing 
Mach.  Co.  V.  Kaulback,  3  Thomps.  &  C. 
(N.  Y.)  304. 

41.  Bradley  v.  McLaughlin,  8  Hun  (N.  Y.) 
545. 

42.  Lackawanna  Iron,  etc.,  Co.  f.  Fales,  5 
Leg.  Gaz.  (Pa.)  14. 

43.  Lundell  v.  Cheney,  50  Minn.  470,  52 
N.  W.  918. 

44.  Danaher  v.  Ward,  40  Mich.  300  (hold- 
ing that  a  finding  of  a  referee  which  fails 
to  state  a  distinct  conclusion  or  to  set  forth 
sufficient  facts  to  lead  to  such  a  conclusion 
is  incomplete)  ;  Weirich  v.  Cook,  39  Mich. 
134  (holding  that  a  referee's  mere  statement 
of  his  conclusions  will  not  sustain  a  judg- 
ment, but  there  should  also  be  such  a  state- 
ment of  facts  as  to  show  that  his  conclusions 
are  legitimate)  ;  Tilman  v.  Keane,  1  Abb. 
Pr.  N.  S.  (N.  Y.)  23;  Deming  v.  Post,  1 
Code  Rep.  (N.  Y.)  121:  Moore  v.  Johnson, 
7  S.  C.  303. 

Questions  of  law. —  Reports  of  auditors 
must  present  all  the  questions  of  law  by 
them  decided  which  the  parties  require  to 
have  examined  by  the  court.  Thompson  t;. 
Arms,  5  Vt.  54*6.  But  com/pare  King  v. 
Hutchins,  26  N.  H.  139. 

Report  merely  dismissing  complaint. —  Un- 
der N.  Y.  Code  Civ.  Proc.  §  1022,  directing 


the  report  of  a  referee  on  the  trial  of  issues 
of  fact  to  state  separately  the  facts  found 
and  the  conclusions  of  law,  and  direct  the 
judgment  to  be  entered  thereon,  a  referee's 
report,  stating  that  after  hearing  the  cause, 
and  considering  and  overruling  objections  to 
the  evidence,  he  dismissed  the  complaint,  is 
insufficient.  Rowlands  v.  Young  Men's 
Christian  Assoc.,  32  Misc.  (N.  Y.)  421,  66 
N.  Y.  Suppl.  577  [affirmed  in  54  N.  Y.  App. 
Div.  618,  66  N.  Y.  SuppL  1143]. 

45.  California. —  Clark  v.  Hewitt,  136  Cal. 
77,  68  Pac.  303 ;  Pratalongo  v.  Larco,  47  Cal. 
378,  holding,  however,  that  the  referee  need 
not  find  the  facts  proved  in  respect  to  each 
item  of  an  account. 

Iowa — 'Johnson  v,  Mantz,  69  Iowa  710, 
27  N.  W.  467;  Haywood  v.  Woods,  28  Iowa 
563,  holding  that  the  report,  in  an  action 
on  an  account,  finding  that  several  items 
thereof  were  furnished  under  a  contract  be- 
tween the  parties,  is  not  objectionable  be- 
cause it  fails  to  give  the  precise  terms  of 
such  contract,  or  to  find  as  to  each  item  em- 
braced in  a  long  account. 

Kansas. —  Walker  v.  Hosack,  56  Kan.  468, 
43  Pac.  781. 

Massachusetts. —  McMahan  v.  O'Connor, 
137  Mass.  216  (holding  that  in  an  action 
for  conversion,  a  finding  that  defendant 
"  owes  the  plaintiff  upon  the  various  items 
of  the  account  the  sum  of  money  respectively 
opposite  each  item,"  setting  forth  a  sum 
certain  in  respect  to  each,  is  a  sufficient 
finding  of  the  fact  that  the  goods  belonged 
to  plaintiff)  ;  Preston  Knight.  120  Mass, 
5  (holding  that  a  failure  to  find  a  material 
question  of  fact  invalidates  the  report,  al- 
though the  referee  has  treated  the  question 
of  fact  as  a  question  of  law). 

Michigan. —  Danaher  v.  Ward,  40  Mich. 
300. 

Minnesota. —  Bryant  r.  Lord,  19  Minn.  396 
(holding  that  the  omission  to  find  on  a  ma- 
terial fact  cannot  be  supplied  by  the  court 
but  the  remedy  is  by  application  to  thc^ 
referee  for  a  supplementary  finding)  ;  Brain- 
ard  r.  Hastings,  3  Minn.  45.  Compare  Cald- 
w^ell  V.  Arnold,  8  Minn.  265, 

il/issowri.— Lack  v.  Brecht,  166  Mo,  242, 
65  S,  W,  976, 

New  Yor/.-.— Alcock  r.  Davitt,  179  N.  Y.  9, 
71  N.  E.  264  [reversing  82  N.  Y,  Suppl. 
1093);  Hudson,  etc.,  R. 'Co.  v.  Wendel.  115 
N.  Y.  App.  Div,  168.  100  N,  Y.  Suppl.  737 
(holding  that  it  is  not  sufficient  to  file  a 
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or  uncontradictory;  but  other  facts  need  not  be  negatived  in  express  terms 
since  facts  not  found  are  negatived  by  implication.^^  Merely  evidentiary  facts 
need  not  be  found,*^  nor  references  which  may  be  drawn  from  facts  already  found/^ 
nor  need  the  effect  of  parts  of  the  evidence  be  specifically  found. So  where 
general  findings  of  every  material  fact  in  issue  are  made,  it  is  not  necessary  to 
answer  numerous  questions  about  minute  details. 

e.  Separate  Statement  of  Findings  of  Fact  and  Conelusions  of  Law.^^  Find- 
ings of  fact  and  conclusions  of  law  are  generally  required  to  be  stated  separately.^^ 


separate  paper  showing  the  facts  found  at 
the  parties'  request,  since  all  the  findings 
must  he  included  in  the  report)  ;  Griscom 
f.  New  York,  12  N.  Y.  586;  Geneva  Mineral 
Spring  Co.  v.  Steele,  111  N.  Y.  App.  Div. 
706,  97  N.  Y.  Suppl.  996;  La  Grange  v. 
Merritt,  88  N.  Y.  App.  Div.  279,  84  N.  Y. 
Suppl.  1092;  Cable  Flax  Mills  v.  Early,  72 
N.  Y.  App.  Div.  213,  76  N.  Y.  Suppl.  191; 
Wright  V.  Sanders,  28  How.  Pr.  395;  Brown 
V.  New  York  Cent.  R.  Co.,  26  How.  Pr.  32; 
Van  Steenburgh  v.  Hoffman,  6  How.  Pr.  492 ; 
Donohoe  v.  Champlin,  Code  Rep.  N.  S.  138 
(holding  that  a  report  dismissing  a  complaint 
on  an  issue  of  law  is  a  report  on  the  whole 
issue).  Compare  Tomlinson  f.  New  York,  23 
How.  Pr.  452  [reversed  in  44  N.  Y.  601]. 

Oregon. —  Sutton  v.  Clarke,  40  Oreg.  508, 
67  Pac.  742. 

Pennsylvania. —  Philadelphia  Co.  v.  U.  S. 
Improvement  Co.,  180  Pa.  St.  235,  36  Atl. 
742  (holding,  however,  that  a  specific  find- 
ing of  a  fact  by  a  referee  not  having  been 
asked,  his  general  findings  equivalent  thereto 
are  sufficient)  ;  Sweigard  v.  Wilson,  106  Pa. 
St.  207;  Lewis  v.  Mans.  4  Kulp  285  (hold- 
ing, however,  that  it  is  not  necessary  to  re- 
port specifically  on  every  disputed  item  of 
testimony  where  no  request  therefor  has 
been  made)  ;  Tharpe's  Estate,  2  Phila.  280; 
Stevens  v.  McAlpin,  4  Luz.  Leg.  Reg.  97. 

Vermont. —  Weeks  v.  Prescott,  53  Vt.  57. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  135. 

Failure  to  find  concerning  a  counter-claim 
referred  renders  the  report  insufficient.  La 
Grange  v.  Merritt,  88  N.  Y.  App.  Div.  279, 
84  N.  Y.  Suppl.  1092;  Cable  Flax  Mills  v. 
Early.  72  N.  Y.  App.  Div.  213,  76  N.  Y. 
Suppl.  191;  Sutton  V.  Clarke,  40  Oreg.  508, 
67  Pae.  742. 

A  report  dismissing  a  complaint  on  an  is- 
sue of  law  is  a  report  on  the  whole  issue. 
Donohue  v.  Champlin,  Code  Rep.  N.  S.  (N.  Y.) 
138. 

Issue  as  to  which  no  evidence  is  produced. 

— •  But  the  referee  need  not  report  formally 
on  issues  as  to  which  no  evidence  was  in- 
troduced.    Ingraham   V.    Gilbert,    20  Barb. 

(N.  Y.)  151.  See  also  Cook  v.  Stevenson, 
30  Mich.  242.  So  where  a  referee  is  ap- 
pointed to  determine  two  questions,  a  report 
as  to  one  and  that  no  evidence  was  intro- 
duced as  to  the  other  is  not  incomplete. 
Montifiori  v.  Engels,  3  Cal.  431. 

Where  ownership  is  in  issue  before  a  ref- 
eree, it  should  not  be  treated  as  a  mixed 
question  of  law  and  fact,  but  the  facts  upon 
which  the  ownership  depends  should  be  set 
forth  in  his  report.    Reese  V.  Powell,  4  C.  PI. 

(Pa.)  70. 
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Findings  as  to  abandoned  part  of  cause 
of  action. —  Where  plaintiff  abandons  part  of 
the  cause  of  action  stated  in  his  complaint, 
the  referees  are  not  required  to  report  to 
the  court  the  facts  and  their  conclusions  of 
law  relative  to  the  part  so  abandoned.  Bar- 
nard V.  Daggett,  68  Ind.  305. 

It  is  not  sufficient  to  say  what  the  facts 
appear  to  be,  but  a  finding  must  contain  the 
facts  as  fully  as  a  special  verdict.  Harris  V. 
Hay,  111  Pa.  St.  562,  4  Atl.  715. 

An  argument  in  support  of  the  decision 
cannot  take  the  place  of  the  distinct  or  sepa- 
rate findings  of  fact  and  conclusions  of  law. 
Miller  v.  Dunlap,  10  Pa.  Cas.  102,  13  Atl. 
321. 

46.  Meacham  v.  Burke,  54  N.  Y.  217. 

47.  Sermont  v.  Baetzer,  49  Barb.  (N.  Y.) 
362;  Nelson  v.  Ingersoll,  27  How.  Pr.  (N.  Y.) 
1. 

48.  Wilson  v.  Knapp,  42  N.  Y.  Super.  Ct. 
25  [affirmed  in  70  N.  Y.  596] ;  Lane  v.  Borst, 
5  Rob.  (N.  Y.)  609. 

49.  Benjamin  v.  New  York  El.  R.  Co.,  17 
N.  Y.  Suppl.  908. 

50.  Lundell  v.  Cheney,  50  Minn.  470,  52 
N.  W.  918. 

51.  Republic  Countv  School-Dist.  No.  3  v. 
Howell,  44  Ka.n.  285,  24  Pac.  365. 

52.  Failure  to  state  separately  as  ground 
for  recommittal  see  infra,  VIII,  I,  8,  c,  (i). 

53.  California. —  Lambert  v.  Smith,  3  Cal. 
408. 

Indiana  —  Wabash,  etc..  Canal  Trustees  v. 
Huston,  12  Ind.  276.  Compare  Way  v.  Fravel, 
61  Ind.  162;  Gilmore  u.  Putnam  County,  35 
Ind.  344;  Indiana  Cent.  R.  Co.  v.  Bradley,  7 
Ind.  49. 

Kansas. —  McMullen  v.  Schermerhorn,  48 
Kan.  739,  30  Pac.  188;  Cakes  v.  Jones,  II 
Kan.  443. 

Mimicsota. —  McMurphy  v.  Walker,  20 
Minn.  382;  Bazille  v.  Ullman,  2  Minn.  134. 

Neic  TorJc. —  Lcderer  V.  Lederer,  108  N.  Y. 
App.  Div.  228,  95  N.  Y.  Suppl.  623;  Roberts 
V.  Carter,  28  Barb.  462;  Snook  v.  Fries,  19 
Barb.  313;  Church  f.  Erben,  4  Sandf.  691; 
Matter  of  Havemeyer,  35  N.  Y.  Suppl.  480; 
25  N.  Y.  Civ.  Proc.  59 ;  In  re  Harmony,  etc., 
Ins.  Co.,  14  Abb.  Pr.  N.  S.  292  note;  Marston 
V.  Johnson,  13  How.  Pr.  93;  Doke  v.  Peek, 
1  Code  Rep.  54.  See  also  Matter  of 
Schroeder,  113  N.  Y.  App.  Div.  221,  99  N.  Y. 
Suppl.  174. 

North  Carolina. —  Earp  v.  Richardson,  75 
N.  C.  84;  Klutts  u.  McKenzie,  65  N.  C. 
102. 

Ohio. —  Riley  v.  Coghill,  I  Cine.  Super.  Ct. 
241. 
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However,  the  report  need  not  be  paragraphed  or  arranged  under  appropriate 
subdivisions,  since  all  that  is  needed  is  that  the  conclusions  of  fact  and  law  be 
separately  stated  somewhere  in  the  report  and  that  they  be  not  so  blended  as  to 
render  it  impossible  to  distinguish  the  one  from  the  other.^*  Furthermore,  it  is 
no  objection  that  findings  of  fact  are  classified  as  conclusions  of  law  or  vice 
versa. 

d.  Requisites  and  Sufficiency.  The  findings  must  be  specific, definite, and 
embrace  all  the  material  questions  referred. A  mere  detail  of  the  testimony 
of  the  witnesses  is  no  finding  of  facts  within  the  meaning  of  the  law.^*^  So  the 
findings  must  be  consistent  with  each  other,  and  the  conclusions  of  law  must 
be  supported  by  the  findings  of  fact.^^  Findings  of  the  facts  and  conclusions 
must  be  such  that  a  judgment  can  be  rendered  thereon. But  it  is  not  the  duty 
of  a  referee  to  set  forth  the  processes  by  which  he  arrived  at  his  findings  of  fact.^^ 
Ordinarily  the  referee  should  not  report  in  the  first  instance  questions  as  to  the 
admissibility  of  evidence,  but  should  himself  decide  them.^*  Findings  based  on 
testimony  directly  bearing  on  the  point  cannot  be  objected  to  by  defendant  where 
the  evidence  clearly  preponderates  in  favor  of  plaintiff.      Where  there  are  a 


Pennsvhmnia. —  Marr  v.  Marr,  103  Pa  St. 
463;  Reese  v.  Powell,  4  C.  PI.  70;  Weil  v. 
Fraiienthal,  2  Luz.  Leg.  Reg.  96. 

See  42  Cent.  Dig.  tit.  "  Reference,"  §  134. 

To  what  references  statute  applicable. — 
The  statute  requiring  the  referee  to  state 
separately  the  facts  found  and  the  con- 
clusions of  law  is  applicable  only  to  refer- 
ences to  hear  and  determine  all  issues  of  fact. 
Jones  V.  Gilbert,  117  N.  Y.  App.  Div.  775,  102 
N.  Y.  Suppl.  983;  Moore  v.  Martine,  107 
N".  Y.  Suppl.  652.  Where  the  reference  is 
only  an  incident  to  the  proceedings,  and  not 
the  trial  of  the  "  whole  issues  of  fact,"  the 
referee  is  not  bound  to  separately  state  the 
facts  found.  Teale  v.  Tilyou,  127  N.  Y.  App. 
Div.  287,  111  N.  Y.  Suppl.  165. 

Application  of  rule. —  The  report  of  a  ref- 
eree reciting  that  he  finds  that  plaintiff  has 
failed  to  establish  the  facts  necessary  to  sus- 
tain his  complaint,  and  that  defendant  is 
therefore  entitled  to  a  judgment  dismissing 
the  complaint  with  costs,  is  a  mere  general 
conclusion  that  the  complaint  should  be  dis- 
missed, and  is  insufficient  for  failing  to  state 
findings  of  fact  and  conclusions  of  law  sepa- 
rately. Gove  V.  Hammond,  48  How.  Pr 
(N.  Y.)  385. 

54.  Young  V.  Scoville,  99  Iowa  177,  68 
N.  W.  670. 

55.  Ferris  Quimby,  41  Mich.  202,  2 
N.  W.  9;  Sherman  V.  Hudson  River  R.  Co., 
64  N.  Y.  254 ;  Wright  v.  Loud,  39  N.  Y.  App. 
Div.  270,  56  N.  Y.  Suppl.  959;  Evans  v. 
Howell,  75  Hun  (N.  Y.)  199,  27  N.  Y.  Suppl. 
46. 

56.  Kmisas. —  McMullen  r.  Schermerhorn, 
48  Kan.  739,  30  Pac.  188. 

Michigan. —  Neib  v.  Hinderer,  42  Mich.  451, 
4  N.  W.  159. 

i<ew  York. —  Buckingham  Payne,  36 
Barb.  8],  holding  tliat  the  report  of  a  referee 
must  exhibit  findings  upon  the  facts  as  ex- 
plicitly and  distinctly  as  the  special  verdict 
of  a  jury. 

North  Carolina. —  Lanning  v.  Transylvania 
County,  106  N.  C.  505,  11  S.  E.  622. 


Pennsylvania. —  Blackman  v.  Smith,  3  Kulp 
140. 

South  Carolina. —  Zimmerman  v.  Autley,  6 
S.  C.  379. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  135. 

57.  Matter  of  Baldwin,  87  Hun  (N.  Y.)  372, 
34  N.  Y.  Suppl.  435,  25  N.  Y.  Civ.  Proc.  6; 
Fairman  v.  Brush,  60  Hun  (N.  Y.)  442,  15 
N.  Y.  Suppl.  44,  21  N.  Y.  Civ.  Proc.  155,  27 
Abb.  Cas.  197.  See  also  Paddock  t\  Com- 
mercial Ins.  Co.,  104  Mass.  521. 

58.  See  supra,  VIII,  D,  3,  b. 

59.  Walton  v.  Walton,  17  Mo.  376. 

60.  Dickenson  v.  Moore,  117  Ga.  887,  45 
S.  E.  240;  Stevens  v.  Fellows,  70  N.  H.  148, 
47  Atl.  135;  Larkins  v.  Maxon,  103  N.  Y.  680, 
9  N.  E.  56;  Ketchum  v.  Herrington,  18  N.  Y. 
Suppl.  429;  Smith  V.  Paul,  17  N.  Y.  Suppl. 
420;  Studer  v.  Bleistein,  1  N.  Y.  Suppl.  187; 
Williams  v.  Moulsdale,  4  Jur.  1038,  10  L.  J. 
Exch.  2,  7  M.  &  W.  134. 

Findings  held  not  inconsistent. — A  finding, 
in  an  action  on  a  building  contract,  that  de- 
fendant, by  reason  of  his  knowledge  of  a 
variation  from  the  contract  and  failure  to 
object,  assented  to  the  variation,  is  not  incon- 
sistent with  a  finding  that  no  agreement  to 
vary  was  proved.  Danforth  V.  Freeman,  69 
N.  H.  466,  43  Atl.  621. 

61.  Bevier  r.  Wright,  30  Mich.  484;  Field 
r.  Field,  73  N.  Y.  588;  Jarvis  r.  Jarvis.  66 
Barb.  (N.  Y.)  331;  Baltzer  r.  Nicolay,  35 
N.  Y.  Super.  Ct.  203  [reversed  on  other 
grounds  in  53  N.  Y.  467]  ;  Stephens  r.  Hall, 
2  Rob.  (N.  Y.)  674;  Rogers  r.  Beard,  20 
How.  Pr.  (N.  Y.)  282.  Compare  Robinson 
V.  Hooker,  174  Mass.  490,  55  N.  E.  178,  hold- 
ing that  where  a  case  is  sent  to  an  auditor, 
it  is  not  necessary  that  the  specific  findings 
in  his  report  should  l>e  full  enough  to  justify 
the  conclusion  reached,  unless  the  conclusion 
purports  to  be  on  those  findings  and  no 
others. 

62.  Reid  r.  State,  58  Ind.  406. 

63.  Dolan  r.  Merritt,  18  Hun  (N.  Y.)  27. 

64.  Doudierty's  Estate.  14  Phila.  (Pa.)  288. 

65.  Heim  v.  Link,  52  N.  Y.  Super.  Ct.  547. 
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large  number  of  independent  causes  of  action,  there  should  be  separate  findings 
for  each  cause  of  action. 

e.  Reservation  of  Questions  of  Law  For  Court.  In  some  jurisdictions  a 
referee  authorized  to  decide  questions  of  law  and  fact  may  in  his  report  leave  to 
the  court  the  decision  of  questions  of  law  arising  in  his  investigation.®^ 

f.  Requests  For  Findings.  In  some  jurisdictions  either  party  may  present  to 
the  referee  requests  for  particular  findings  of  fact  and  conclusions  of  law.®^  If 
no  requests  are  presented  it  has  been  held  that  special  findings  need  not  be  made/^ 
and  the  failure  to  find  particular  facts  is  not  preserved  for  review.  Statutory 
provisions  as  to  the  time  when  the  requests  must  be  submitted/^  the  form  and 
contents  of  the  request/^  and  the  manner  in  which  the  ruling  thereon  should  be 
noted    should  be  strictly  followed.    Upon  request,  the  referee  must  find  a  material 


66.  State  i'.  Peterson,  142  Mo.  526,  39 
S.  W.  453,  40  S.  W.  1094. 

67.  Hooper  v.  Taylor,  39  Me.  224;  Bar- 
nard V.  Spofford,  31  Me.  39;  Cullen  v.  Sears, 
112  Mass.  299;  Knight  v.  Wilder,  2  Cush. 
(Mass.)  199,  48  Am.  Dee.  660;  Barnet  v. 
Smith,  30  N.  H.  256,  64  Am.  Dec.  290 ;  Darby 
V.  St.  Albans  First  Nat.  Bank,  57  Vt.  370. 
Contra,  Sutton  v.  Horn,  7  Serg.  &  R.  (Pa.) 
228;  Hoffman  r.  Walborn,  1  Pearson  (Pa.) 
18. 

When  question  is  referred. —  The  interpre- 
tation of  a  written  contract  sued  on,  given  by 
a  referee  under  a  general  reference,  is  final; 
and  no  intention  to  submit  to  the  court  any 
question  of  law  thereon  is  to  be  inferred  from 
his  stating  in  detail  the  grounds  of  his  de- 
cision. Rogers  v.  Mayer,  151  Mass.  279,  2'3 
N.  E.  836. 

68.  Matter  of  Mellen,  56  Hun  (N.  Y.) 
553,  9  N.  Y.  Suppl.  929.  And  see  the  statutes 
of  the  several  states. 

Request  to  report  facts  found. — A  referee 
appointed  to  decide  a  matter  in  issue  in  a 
pending  suit  may  report  the  facts  found  by 
him  if  so  requested.  Ware  v.  Adams,  12  Ind. 
359. 

In  Michigan  there  is  no  general  rule  re- 
quiring a  referee  to  supplement  his  general 
findings  with  special  findings  in  answer  to 
particular  requests.  Odd  Fellows  v.  Mor- 
rison, 42  Mich.  521,  4  N.  W.  739. 

Interrogatories  to  be  answered  yes  or  no. — 
A  submission  of  a  list  of  interrogatories,  to 
be  answered  "  yes,"  or  "  no,"  by  the  referee, 
was  properly  refused.  Breitkreutz  v.  Holton 
Nat.  Bank,  70  Kan.  698,  79  Pac.  686. 

69.  Hanley  v.  Crowe,  50  Hun  (N.  Y.)  605, 
3  N.  Y.  Suppl.  154;  Graif  v.  Ross,  47  Hun 
(N.  Y.)  152;  Budlong  v.  Lewis,  25  Hun 
(N.  Y.)  310;  Hartford,  etc.,  R.  Co.  v.  New 
York,  etc.,  R.  Co.,  3  Rob.  (N.  Y.)  411;  Phila- 
delphia Co.  V.  United  Gas  Imp.  Co.,  180  Pa. 
St.  235.  36  Atl.  742. 

70.  Stewart  v.  Morss,  79  N.  Y.  629;  Ashley 
V.  Marshall,  29  N.  Y.  494;  Grant  i\  Morse,  22 
N.  Y.  323;  Mosher  v.  Hotchkiss,  3  Abb.  Dec. 

(N.  Y.)  326,  2  Keyes  589,  3  Keyes  161; 
Carroll  v.  Staten  Island  R.  Co.,  65  Barb. 

(N.  Y.)  32;  Kemple  v.  Darrow,  39  N.  Y. 
Super.  Ct.  447;  Bishop  v.  Empire  Transp. 
Co.,  37  N.  Y.  Super.  Ct.  12 ;  Torrey  v.  Stand- 
ish.  16  N.  Y.  Suppl.  5;  Clark  v.  Swift,  14 
N.  Y.  Suppl.  61 ;  Burchell  v.  Osborne,  5  N.  Y. 
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Suppl.  404;  Loonam  v.  Myers,  1  N.  Y.  St. 
276;  Morgan  v.  Skidmore,  3  Abb.  N.  Cas. 
(N.  Y.)  92;  New  York  Car  Oil  Co.  v.  Rich- 
mond, 10  Abb.  Pr.  (N.  Y.)  185,  19  How.  Pr. 
50>5;  Rouse  v.  Bowers,  111  N.  C.  360,  16  S.  E, 
684. 

Refusal  to  find  as  a  ruling  upon  a  ques- 
tion of  law.— Under  Code  Civ.  Proc.  §  993, 
providing  that,  upon  the  trial  of  an  issue 
of  fact  by  a  referee,  a  refusal  to  make  any 
finding  Avhatever  upon  a  question  of  fact, 
where  a  request  to  find  is  made,  or  a  finding 
without  any  evidence  tending  to  sustain  it, 
is  a  ruling  upon  a  question  of  law,  it  is  not 
necessary  that  a  party  request  a  finding  of 
fact,  in  order  to  have  the  finding,  as  made, 
reviewed,  as  to  the  sufficiency  of  evidence  to 
sustain  it.  Raabe  v.  Squier,  148  N.  Y.  81, 
42  N.  E.  516  [reversing  5  Misc.  220,  25  N.  Y. 
Suppl.  463]. 

In  New  Hampshire  particular  facts  proved 
need  not  be  found  where  the  order  requires 
it  only  upon  request  and  neither  party  makes 
a  request  so  to  find.  Janvrin  v.  Janvrin,  58 
N.  H.  144. 

71.  Drown  v.  Hamilton,  68  N.  H.  23,  44 
Atl.  79  (holding  that  a  request  for  special 
findings  of  fact  is  not  seasonably  made,  when 
it  is  sent  to  the  referee  two  days  after  he 
files  his  report)  ;  Moyer  v.  New  York  Cent., 
etc.,  R.  Co.,  8'8  N.  Y.  351  (holding,  however, 
that,  although  requests  for  findings  be  not 
within  the  code,  section  1023,  presented  to  the 
referee  before  he  has  made  his  report,  yet  if 
no  objection  be  then  made,  and  they  appear 
in  the  record,  the  appellate  court  will  regard 
them  as  properly  there ) , 

72.  Davis  v.  Leopold,  87  N.  Y.  620. 

In  New  York  proper  practice  requires  that 
a  request  to  find  either  facts  or  law  should 
be  plainly  stated  in  a  single  proposition,  the 
whole  of  which  can  be  granted  or  refused. 
Steubing  v.  New  York  El.  R.  Co.,  138  N.  Y. 
658,  34  N.  E.  369 ;  Davis  v.  Leopold,  87  N.  Y. 
620.  Where  a  request  to  find  embraces  sev- 
eral propositions,  some  of  which  the  party 
making  the  request  is  entitled  to  have  found 
and  some  not,  a  refusal  of  the  request  as  a 
whole  is  not  error.  Steubing  v.  New  York 
El.  R.  Co.,  supra. 

73.  McCulloch  V.  Dobson,  133  N.  Y.  114, 
30  N.  E.  641. 

Time. —  The  referee  may  note  his  rulings 
on  requests,  after  the  delivery  or  filing  of 
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fact  of  which  there  is  legal  proof  and  no  proof  to  the  contrary,  nor  proof  of  facts 
or  circumstances  showing  its  improbability;^^  but  a  request  to  find  an  immaterial 
fact/^  or  facts  not  within  the  issues/^  or  merely  incidental  matters  of  fact,"  or  a 
fact  which  has  been  already  substantially  covered  by  the  findings  embodied  in 
the  report/^  or  a  fact  which  is  but  a  link  in  the  chain  of  propositions  logically 
leading  to  a  contrary  result  to  the  finding  which  is  sustained  by  evidence/^  should 
be  denied.  Refusing  to  make  particular  findings  is  harmless  where  no  prejudice 
results. 

g.  Defects  and  Errors,^^  Where  the  referee  exceeds  his  authority  by  report- 
ing conclusions  in  addition  to  the  facts  the  court  may  reject  the  former  and  find 
the  issues  on  the  facts  reported;  but  if  judgment  is  rendered  on  the  report, 
where  conclusions  of  law  have  been  returned  where  not  called  for,  the  report  is 
not  invalid  unless  prejudice  is  shown  by  the  act  of  the  referee. Erroneous 
conclusions  of  law  upon  an  immaterial  or  unimportant  question  do  not  of  them- 
selves vitiate  the  report  nor  require  it  to  be  set  aside. Mistakes  in  the  report, 
when  immaterial,  are  not  fatal. 

4.  Report  of  Evidence.  Except  where  so  required  by  the  order  of  reference,^® 
or  where  so  required  by  the  provisions  of  the  statute  controlling  the  reference, 


the  report,  where  the  failure  to  pass  them 
was  due  to  inadvertence.  Friedman  y.  Bier- 
man,  43  Hun  (N.  Y.)  387. 

Including  in  report.^ — A  proposed  finding 
of  fact  marked  "  Found "  by  a  referee,  but 
not  incorporated  in  his  report,  is  ineffectual 
for  anv  purpose.  Holmes  v.  Seaman,  117 
N.  Y.  App.  Div.  381,  102  N.  Y.  Suppl.  616 
[affirmed  in  191  N.  Y.  512,  84  N.  E.  1114]. 

74.  Beck  v.  Sheldon,  48  N.  Y.  365. 
Conflicting  evidence. —  But  the  refusal  to 

make  findings  asked  is  not  error  where  it 
appears  that  the  evidence  bearing  on  such- 
finding  was  conflicting.  Robinson  v.  Smith, 
3  Silv.  Sup.  (N.  Y.)  490,  7  N.  Y.  Suppl.  38. 

75.  Keokuk  County  v.  Howard,  42  Iowa  29; 
Robinson  v.  Smith,  3  Silv.  Sup.  (N.  Y.)  490, 
7  N.  Y.  Suppl.  38.  Compare  Livingston  v. 
Manhattan  R.  Co.,  138  N.  Y.  76,  33  N.  E. 
732  [reversing  60  N.  Y.  Super.  Ct.  31,  17 
N.  Y.  Suppl.  486.  21  N.  Y.  Civ.  Proc.  309,  27 
Abb.  N.  Cas.  411]. 

Immaterial  facts,  although  found  as  re- 
quested, need  not  be  included  in  the  report. 
Livingston  v.  Manhattan  R.  Co..  60  N.  Y. 
Super.  Ct.  31,  17  K  Y.  Suppl.  486,  21  N.  Y. 
Civ.  Proc.  309,  27  Abb.  N.  Cas.  411  [reversed' 
on  other  grounds  in  138  N.  Y.  76,  33  N.  E. 
732J. 

76.  Keokuk  County  v.  Howard,  42  Iowa 
29;  Wiltsie  v.  Eaddie,  4  Abb.  Dec.  (N.  Y.) 
024,  4  Transcr.  App.  481,  4  Abb.  Pr.  N.  S. 
892. 

77.  Stanley  v.  New  York  El.  R.  Co.,  17 
N.  Y.  Suppl.  931. 

78.  Livingston  v.  Manhattan  R.  Co.,  60 
N.  Y.  Super.  Ct.  31,  17  N.  Y.  Suppl.  486,  21 
N.  Y.  Civ.  Proc.  309,  27  Abb.  N.  Cas.  411 
[reversed  on  other  grounds  in  138  N.  Y.  76, 
33  N.  E.  732]. 

79.  Crim  v.  Starkweather,  136  N.  Y.  635, 
32  N.  E.  701  [affirming  12  N.  Y.  Suppl.  791]. 

80.  Thompson  Vroman,  66  Hun  (N.  Y.) 
245,  21  N.  Y.  Suppl.  179;  Woodman  v.  Pen- 
field,  2  Silv.  Sup.  {N.  Y.)  246,  6  N.  Y.  Suppl. 
803. 


81.  Grounds  for  recommittal  of  report  see 

infra,  VIII,  I,  8,  c,  (i). 

iB2.  Stebbins  v.  Waterhouse,  58  Conn.  370, 
20  Atl.  480. 

83.  Shindler  v.  Luke,  43  Iowa  89. 

84.  Yates  v.  Kinney,  19  Nebr.  275,  27 
N.  W.  132. 

85.  Wiley  v.  Logan,  96  N.  C.  510,  2  S.  E. 
598. 

86.  Wilgus  t'.  Gettings,  21  Iowa  177. 

In  Iowa  it  is  held  that  claims  upon  which 
there  is  conflicting  evidence  ought  not  to  be 
referred  without  requiring  the  referee  to  pre- 
serve and  report  the  evidence.  The  court 
ought  not  to  delegate  its  powers  so  as  to  cut 
off  all  opportunity  to  review  his  actions. 
Goodale  v.  Case,  71  Iowa  434,  32  N.  W.  414. 
But  the  referee  shooild  not  be  required  to 
certify  up  the  evidence  after  the  confirmation 
of  his  report  and  entry  of  judgment  thereon, 
where  several  months  have  intervened  since 
the  filing  of  his  report.  Smith  v.  Harlan,  49 
Iowa  101. 

87.  Walton  v.  Walton,  17  Mo.  376;  Pope 
V.  Perault,  22  Hun  (N.  Y.)  468;  Matter  of 
Albrecht,  4  N.  Y.  Suppl.  462,  1  Connoly  Surr. 
12  [affirmed  in  10  N.  Y.  Suppl.  388]:  Secu- 
rity F.  Ins.  Co.  V.  Martin,  15  Abb.  Pr.  (N.  Y.) 
479;  Barcroft  v.  Roberts,  91  N.  C.  363;  State 
r.  Magnin,  85  N.  C.  114;  Cain  v.  Nicholson, 
77  N.^C.  411;  Green  v.  Castleburv,  70  N.  C. 
20. 

What  constitutes  compliance  with  statute. 
—  Dak.  Laws,  c.  112,  §  3,  which  requires 
referees  to  report  their  findings.  "  together 
with  all  the  evidence  taken  by  them,  and  all 
exceptions  taken  on  the  hearing,"  is  manda- 
tory, but  is  substantially  complied  with  when 
all  the  evidence  is  before  the  court  wh(Mi  the 
report  is  confirmed  and  judgment  entered,  al- 
tliough  tlie  exceptions  to  the  report  were 
made  and  filed  some  time  before  that.  Kent 
r.  Dakota  F.  &  M.  Ins.  Co.,  2  S.  D.  300,  50 
N.  W.  85. 

Presumptions. —  Where  no  application  is 
made  to  the  court  to  require  a  referee  to 
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the  referee  in  making  his  report  of  the  proceedings,  had  under  the  rule  or  order 
of  reference,  is  not  required  to,  and  should  not,  report  the  evidence. 

5.  Report  on  Reference  to  Take  Testimony.  Where  the  reference  is  merely  to 
take  and  report  testimony,  the  referee  should  not  state  his  findings  of  fact/^  nor 
conclusions  of  law.^*'  But  where  the  order  directs  the  taking  of  proof  and  reporting 
the  same  together  with  the  testimony,  a  referee  has  authority  to  find  the  facts 
as  well  as  to  report  the  testimony.  Where  a  referee  is  appointed  in  the  place 
of  a  deceased  referee,  the  former  may  state  on  information  and  belief  what  was 


report  all  the  evidence  taken,  and  the  trial 
court  has  acted  upon  the  exceptions  to  his 
report,  based  on  the  evidence,  as  though  it 
were  all  reported,  it  will  be  presumed,  in  the 
absence  of  anything  to  the  contrary,  that  the 
referee  has  reported  it  all,  and  an  exception 
based  on  his  supposed  partial  report  thereof 
is  not  available.  Perkins  v.  Berry,  103  N.  C. 
131,  9  S.  E.  621. 

Supplying  omissions. —  Where  exception  is 
taken  to  the  failure  of  a  referee  to  report 
evidence,  the  omission  may  be  supplied  by  an 
order  for  its  production,  if  it  has  been  pre- 
served in  writing.  State  v.  Magnin,  85  N.  C. 
114. 

Brief  of  evidence. — An  auditor  may  file 
with  his  report,  as  a  brief  of  the  oral  evi- 
dence, the  questions  and  answers  as  tran- 
scribed fjom  the  stenographer's  notes.  Linder 
r.  mitehead,  125  Ga."  1 15,  53  S.  E.  588. 

In  North  Carolina  the  evidence  in  writing 
must  accompany  the  report  so  that  the  party 
excepting  may  have  the  findings  of  the  referee 
levievr'ed  or  that  he  may  file  exceptions  before 
the  court  if  they  have  not  been  taken  before 
the  referoe.    Cain  r.  Nicholson,  77  N.  C.  411. 

In  South  Dakota  a  report  must  include  all 
material  evidence  oiTered  on  matters  excepted 
to  before  the  referee  in  order  to  authorize  a 
review  of  his  rulings  thereon.  Sutterfield  v. 
Magowan,  12  S.  T>.  139,  80  N.  W.  180. 

88.  AlabamQ. —  Vaughan  v.  Smith,  69  Ala. 
92;  Mahone  v.  Williams,  39  Ala.  202. 

Conneoticut. —  Goodman  v.  Jones,  26  Conn. 
264. 

Delaware. —  Allen  v.  Miles,  4  Harr.  234. 

Georpia. —  Camp  v.  Maver,  47  Ga.  414. 

IlHn'nis.—  Prir^ce  v.  Cutler,  69  111.  267. 

Indiana. —  McClure  v.  McClure,  19  Ind. 
185;  Wabash,  etc.,  Canal  v.  Huston,  12  Ind. 
276.  Compare  Borchus  v.  Huntington  Bldg. 
Loan,  etc..  Assoc.,  97  Ind.  180. 

Maine. —  Howard  v.  Kimball,  65  Me.  308; 
Barnard  v.  Spofi'ord,  31  Me.  39. 

Massachusetts. —  Gurley  v.  Reed,  190  Mass. 
509,  77  N.  E.  642;  Newell  v.  Chesley,  122 
Mass.  522. 

Minnesota. —  McMurphy  v.  Walker,  20 
Minn.  382. 

Neio  Hampshire. —  Roberts  r.  Barker,  63 
N.  H.  332. 

New  York. —  Avery  v.  Foley,  4  Hun  415; 
Jarvis  v.  Jarvis,  66  Barb.  331;  Comey  v. 
Andrews,  14  Daly  437,  14  N.  Y.  St.  672  [af- 
firmed in  124  N.  Y.  623,  26  N.  E.  758]  ;  Dorr 
V.  Noxon,  5  How.  Pr.  29.  See  also  Curtis  V. 
Staring,  4  Wend.  198. 

North.  Carolina. —  Ezzell  v.  Rowland  Lum- 


ber Co.,  130  N.  C.  205,  41  S.  E.  99;  Barbee 
V.  Green,  92  N.  C.  471;  Allison  v.  Bryson,  65 
N.  C.  44. 

Pennsylvania. — ^^latter  of  Killion,  3  Brewst. 
235;  Harper's  Estate,  1  Brewst.  471;  Paul 
f.  Weinberg,  5  Leg.  &  Ins.  Rep.  108;  Howell 
V.  Roberts,  3  Leg.  &  Ins.  Rep.  9;  Church  v. 
Church,  5  Phila.  358 ;  Haines  v.  Burr,  1  Phila. 
52. 

Tennessee. —  Powell  v.  Riley,  15  Lea  153. 

Texas.—  Richie  v.  Levy,  69  Tex.  133,  6 
S.  W.  685;  Whitehead  v.  Perie,  15  Tex.  7. 

Vermont.— JloYt  V.  Clark,  39  Vt.  87;  Hitt 
V.  Slocum,  37  Vi.  524;  Kimball  v.  Baxter,  27 
Vt.  628;  Swift  f.  Raymond,  .  11  Vt.  317; 
Walsh  V.  Pierce,  11  Vt.  32;  Shaw  v.  Shaw,  6 
Vt.  69;  Strong  v.  McConnel,  5  Vt.  338;  Eddy 
r.  Hine,  3  Vt.  389;  Fry  v.  Slyfield,  3  Vt. 
246;  Skinner  v.  Conant,  2  Vt.  453,  21  Am. 
Dec.  554. 

See  42  Cent.  Dig.  tit.  "  Reference,"  §  145. 

But  see  Goodrich  v.  Marysville,  5  Cal.  430; 
Byington  v.  Hampton,  13  Iowa  23. 

Must  prepare  bill  of  exceptions. — A  party 
desiring  to  have  the  evidence  taken  before  a 
referee  reviewed  for  any  purpose,  or  any  of 
the  proceedings  before  the  referee  prior  to 
filing  his  report,  must,  within  the  proper 
time,  prepare  a  bill  of  exceptions  embracing 
so  much  of  the  evidence  and  such  parts  of 
the  proceedings  as  he  desires  made  a  part  of 
the  record  and  present  the  same  to  the  ref- 
eree for  allowance  and  signing  before  he  files 
his  report  with  the  court.  Iralson  v.  Stang, 
18  Okla.  423,  90  Pac.  446. 

89.  Sanders  v.  Rhewbottom,  7  N.  Y.  St. 
167. 

Effect  of  agreements. —  Where  a  commis- 
sioner was  appointed  to  take  testimony  in  a 
particular  case,  and  the  parties  to  the  suit 
agreed  to  allow  him  also  to  "  report  the  facts 
to  the  court  with  his  opinion,"  the  agreement 
did  not  n-ake  the  commissioner  a  referee  or  a 
tribunal  to  dispose  of  the  case,  so  that  his 
finding  would  warrant  the  court  in  ordering 
the  satisfaetion  of  a  judgment.  Riddle's  Ap- 
peal, 104  Pa.  St.  171. 

Stating  account. —  Where  the  referee  is  di- 
rected to  take  the  testimony  necessary  to  state 
a  true  and  correct  account,  and  to  report  the 
testimony  and  accounts,  and  so  does,  an  ob- 
jection to  the  report  that  the  stating  of  the 
account  was  a  finding  of  facts  which  he  was 
not  authorized  to  make  will  be  overruled. 
White  V.  Magann,  65  Wis.  86,  26  N.  W.  260. 

90.  Taylor  'v.  Peterson,  1  Ida.  513. 

91.  Go'odridge  v.  New,  18  How.  Pr.  (N.  Y.) 
189. 
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done  by  his  predecessor  and  thus  avoid  the  necessity  of  a  new  proceeding. The 
testimony  of  the  witnesses  need  not  be  read  over  or  signed  by  them  where  the 
matter  is  otherwise  regulated  by  a  special  order  of  the  court. 

6.  Reference  to  Take  Account.  The  report  of  a  referee  to  state  an  account 
must  be  within  the  scope  of  the  order  of  reference.^*  The  referee's  report  in  such  a 
case  must  be  full  and  certain;  it  is  necessary  that  the  report  should  show  each 
item  allowed  and  disallowed,  time  of  payment,  rates,  and  mode  of  computation.^® 


92.  Mayhee  v.  Mavbee,  6  N.  Y.  Suppl.  575, 
22  Abb.  N.  Cas.  465. 

93.  Leach  \j.  Leach,  (N.  J.  Ch.  1907)  6'6 
Ail.  595. 

94.  Coker  v.  Ropes,  125  Mass.  577  (hold- 
ing that  it  is  no  ground  of  objection  to  the 
report  of  an  auditor  that,  for  the  purpose  of 
determining  the  issues  submitted  to  him,  he 
construes  a  contract,  the  construction  of 
which  is  involved  in  such  determination)  ; 
Gould  V.  Norfolk  Lead  Co.,  9  Cush.  (Mass.) 
338,  57  Am.  Dec.  50:  Lee  v.  Tillotson,  24 
Wend.  (N.  Y.)  337,  35  Am.  Dec.  624;  Oden- 
welder  -v.  Odenwelder,  i  Whart.  (Pa.)  108 
(holding  that  where  an  action  is  referred  to 
persons  "  to  state  an  account,  and  hear  and 
determine  all  matters  in  variance,"  etc.,  it 
is  not  a  valid  exception  to  the  referees'  re- 
port that  it  includes  matters  not  cognizable 
in  account  render)  ;  Potter  v.  Thompson,  64 
Vt.  427,  25  Atl.  430,  holding  that  where 
referees  appointed  to  consider  certain  matters 
involving  accounts  make  only  a  general  re- 
port, without  stating  the  facts,  and  the  ac- 
counts are  attached  merely  to  show  that  the 
matters  considered  are  within  a  certain  juris- 
dictional limit,  and  not  as  presenting  the 
grounds  of  the  decision,  such  accounts  can- 
not be  urged  against  the  report,  to  show  that 
the  matters  were  not  within  the  submission. 
See  also  Butler  v.  Cornwall  Iron  Co.,  22 
Conn.  335;  Fordyce  v.  Shriver,  115  111.  530, 
5  N.  E.  87. 

95.  See  cases  cited  infra,  this  note. 

Illustrations  of  rule. — A  report  that  de- 
fendant had  fully  accounted  is  bad.  Spencer 
V.  Usher,  2  Day  (Conn.)  116.  Auditors  may 
report  a  balance  in  favor  of  defendant.  Dick- 
erson  v.  Whittlesey,  2  Root  (Conn.)  121.  A 
report  that  defendant  shall  pay  a  sum  to 
plaintiff,  without  finding  how  much  he  owed, 
is  bad.  Thomas  v.  Alsop,  2  Root  (Conn.)  12. 

Two  or  more  actions. —  Where  two  suits 
were  brought  at  the  same  time  between  the 
same  parties  —  one  at  law  and  the  other  in 
chancery  —  and  the  same  order  was  entered 
in  both  cases,  referring  each  to  an  arbitrator 
"  to  take  and  settle  all  accounts  between 
the  plaintiff  and  defendant,  and  finally  to 
determine  their  claims  in  full  against  each 
other,"  an  award  on  tlie  matters  involved 
in  one  case  only  was  invalid.  Bean  r.  Bean, 
25  W.  Va.  604'. 

Up  to  what  time  account  stated. —  WHiere 
the  case  is  referred  to  auditors  to  state  an 
account,  all  items  since  the  suit  was  brought 
are  to  be  included  in  the  report,  down  to  tlie 
final  estimate.  Cousclier  v.  Tulam,  6  Fed, 
Cas.  No.  3,287,  4  Wash.  442;  Day  r.  Lock- 
wood,  24  Conn.  185;  Tutton  r.  Addams,  45 
Pa.  St.  G7. 


Annexing  account. —  The  auditor  must  ap- 
pend copies  of  the  accounts  of  the  parties  to 
his  report.  Flower  Brook  Mfg.  Co.  v.  Buck, 
16  Vt.  290.  But  it  is  no  objection  to  the 
report  that  the  account  of  a  party  against 
whom  the  auditor  reported  was  not  appended, 
unless  it  appear  affirmatively  that  such  ac- 
count was  presented  before  him  at  the  hear- 
ing.   Hill  r.  Hogaboom,  13  Vt.  141. 

Items  allowed  on  account. —  It  is  no  ob- 
jection to  an  auditor's  report  that  items  of 
account,  existing  prior  to  a  settlement  be- 
tween the  parties,  are  allowed  by  the  au- 
ditors, provided  it  is  found  that  those  items 
were  not  included  in  the  settlement,  and, 
whether  included  or  not,  is  a  fact  for  the 
auditors  to  find.    Newel  v.  Keith,  11  Vt.  214. 

Grounds  of  decision. — Auditors  should  re- 
port the  grounds  of  their  decision  on  every 
question  of  law  raised  before  them,  in  case 
tney  are  requested  so  to  do.  McConnell  v. 
Pike,  3  Vt.  595.  Where  auditors  refuse  on 
request  to  report  their  reasons  in  allowing 
or  disallowing  an  item  of  account,  such  re- 
fusal tends  to  show  unfairness  or  corruption 
on  the  auditor's  part.  Macks  v.  Brush,  5 
Vt.  70. 

An  auditor  may  properly  state  what  his 
report  would  be  in  case  evidence  which  has 
been  excluded  by  him  had  been  admitted. 
Mengas'  Appeal,  19  Pa.  St.  221. 

In  surrogate's  court  see  In  re  Niles,  47 
Hun  (N.  Y.)  348. 

96.  Gage  v.  Arndt,  121  111.  491,  13  N.  E. 
138;  Harrison  v.  Faulk,  16  La.  358;  Mc- 
Micken  v.  Ficklin,  11  La.  310. 

Items  must  be  shown. —  McElrov  v.  Whit- 
ney, 12  Ida.  512,  88  Pac.  349;  Craig  v.  Mc- 
Kinney,  72  111.  305;  Copeland  i\  Crane,  9 
Pick.  (Mass.)  73;  Montgomery  v.  Burge,  13 
Serg.  &  R.  (Pa.)  112;  Wright  i\  Guy.  10 
Serg.  &  R.  (Pa.)  227;  Green  r.  Lanier,  5 
Heisk.  (Tenn.)  662;  Whitehead  r.  Perie,  15 
Tex.  7;  Herrick  v.  Belknap,  27  Vt.  673; 
Park  V.  Mighell,  3  Wash.  737,  29  Pac.  556; 
Reed  v.  Jones,  15  Wis.  40 ;  Ransom  r.  Winn, 
18  How.  (U.  S.)  295,  15  L.  ed.  388;  Burrard 
V.  Calisher,  51  L.  J.  Ch.  223,  45  L.  T.  Rep. 
N.  S.  793,  30  Wkly.  Rep.  321.  See  also  Me- 
Elroy  V.  Whitney,"  12  Ida.  512,  88  Pac.  349. 
But 'see  Hewitt  r.  Egbert,  34  Iowa  485  (hold- 
ing that  a  referee,  in  tlie  absence  of  instruc- 
tions, is  not  bound  to  report  his  finding  on 
each  of  the  items  composing  an  account)  ; 
Lannan  r.  Clavin,  3  Kan.  17;  McDaniels  r. 
McDaniels.  40  Vt.  340,  94  Am.  Dee.  408 
(holding  that  no  objection  can  be  taken  to 
the  omission  of  a  referee  to  state  the  items 
allowed  or  disallowed  in  his  report,  he  not 
having  been  requested  so  to  do)  ;  Bent  V. 
Manning,  10  Vt.  225:  Myers  r.  York,  etc., 
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The  evidence,  however,  need  not  be  stated  or  incorporated  in  the  report/^  nor 
generally  even  the  facts  themselves.  ^« 

E.  Amended,  Additional,  or  Supplemental  Report.^^  The  referee  may 
change  or  modify  his  report  at  any  time  before  it  is  dehvered  or  filed/  but  after 
the  report  is  filed  or  delivered  by  the  referee  his  powers  and  duties  are  at  an  end.^ 
He  cannot  thereafter  amend  the  report/  or  file  an  additional  or  supplemental 
report/  except  where  authorized  so  to  do  by  the  court.  However,  the  court 
may  permit  or  require  an  amendment/  or  the  fiUng  of  an  additional  or  supple- 


R.  Co.,  17  Fed.  Cas.  "NTo.  9,997,  2  Curt.  28 
[a/jirmed  in  18  How.  246,  15  L.  ed.  380], 
holding  that  a  general  award  of  a  specific 
sum,  without  specifying  the  items  of  which 
it  is  composed,  is  good  in  point,  of  form. 

Reasons. — Auditors  should  state,  in  their 
report,  what  items  they  allowed  and  dis- 
allowed, but  need  not  state  their  reasons. 
Macks  V.  Brush,  5  Vt.  70. 

97.  See  supra,  VIII,  D,  4. 

98.  Closson  v.  Means,  40  Me.  337;  Mengas' 
Appeal,  19  Pa.  St.  221.  But  see  Swift  v. 
Eaymond,  11  Vt.  317. 

99.  Recommittal  of  report  for  amendment 
^r  additional  findings  see  infra,  VIII,  I,  8,  c, 
<ii)-(iii). 

1.  Ayrault  v.  Sackett,  9  Abb.  Pr.  (N.  Y.) 
154  note  [affirmed  in  17  How.  Pr.  507]. 

2.  See  infra,  VIII,  H. 

3.  Indiana  Cent.  R.  Co.  v.  Bradley,  7  Ind. 
49;  Arn  r.  Coleman,  11  Kan.  460;  Union 
Bag,  etc.,  Co.  v.  Allen  Bros.  Co.,  94  N.  Y. 
App.  Div.  595,  88  N.  Y.  Suppl.  368;  Niles 
V.  Price,  23  How.  Pr.  (N.  Y.)  473;  Shearman 
v.  Justice,  22  How.  Pr.  (N.  Y.)  241;  Patton 
V.  Baird,  42  N.  C.  255.  See  also  Martin  v. 
Henry,  4  Lane.  Bar  (Pa.)  Feb.  15,  1873. 
Compare  Egbert  v.  Smith,  3  N.  J.  L.  923, 
holding  that  where  referees  reported,  and 
afterward  informed  the  justice  that  they  had 
made  a  mistake  in  calculating,  two  of  the 
referees  could  not  amend  the  report  in  the 
absence  of  the  third,  although  he  had  been 
notified  to  be  present.  Contra,  Kelso  v. 
Youngren,  86  Min^i.  177,  90  N.  W.  316. 

4.  California. —  Headley  v.  Reed,  2  Cal. 
322. 

Indiana. —  Conklin  v.  Morton,  40  Ind.  76. 

loiva. —  In  re  Malvin,  93  Iowa  169,  61 
N.  W.  420. 

Louisiana. — Harrison  v.  Faulk,  16  La.  358. 

New  York. —  Voorhis  v.  Voorhis,  50  Barb. 
119  [affirmed  in  39  N.  Y.  463,  100  Am.  Dec. 
458]. 

Vermont. —  Stevens  v.  Pearson,  5  Vt.  503. 
Compare  May  v.  Corlew,  4  Vt.  12,  holding 
that  auditors  having  made  and  signed  a  re- 
port may  afterward  make  an  additional 
statement  explanatory  of  their  views  in  the 
case. 

See  42  Cent.  Dig.  tit.  "Reference,"  §§  128, 
144. 

But  see  Door  v.  Hill,  62  N.  H.  508,  hold- 
ing that  the  rule  that  referees- can  correct  no 
error  after  the  return  of  their  report  does 
not  prevail  in  New  Hampshire. 

Where  a  party  desires  a  referee  to  find  ad- 
ditional facts,  he  should  file  a  motion  for  a 
further  report.  State  v.  Lancaster  County, 
20  Nebr.  419,  30  N,  W.  538.    An  order  which 
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grants  a  party  leave  to  apply  for  a  further 
report  to  a  referee  is  not  irregular  for  fail- 
ing to  specify  the  points  upon  which  a  re- 
port is  desired.  Union  Bank  v.  Mott.  13  Abb. 
Pr.   (N.  Y.)  247. 

A  referee  cannot  make  new  findings  either 
of  law  or  fact  after  he  has  decided  the  cause 
and  delivered  his  report.  Bamc  v.  Neuss,  2 
N.  Y.  Civ.  Proc.  185;  Nelson  v.  IngersoU,  27 
How.  Pr.  (N.  Y.)  1. 

5.  Delaivare. —  Gardner  v.  Mason,  5  Harr. 
286. 

Iowa. —  Quick  v.  Cox,  38  Iowa  568,  hold- 
ing that  an  amendment  to  a  referee's  report, 
showing  by  the  clerk's  affidavit  that  he  had 
been  duly  sworn,  is  properly  allowed. 

Maine. —  Fales  v.  Hemenway,  64  Me.  373, 
holding  that  it  is  competent  for  the  referee, 
by  permission  of  the  presiding  judge,  to 
amend  the  form  of  his  report  so  as  to  make 
its  meaning  plain,  after  it  has  been  opened 
and  filed  in  court,  without  a  formal  order 
of  recommitment  for  that  purpose. 

Massachusetts. —  Noyes  v.  Noyes,  1  Pick. 
269. 

Neto  York. —  Renouil  v.  Harris,  2  Sandf . 
641 ;  Matter  of  Harmony  F.  &  M.  Ins.  Co., 
14  Abb.  Pr.  292  note;  Cooley  v.  Decker,  47 
How.  Pr.  188.  Compare  Livingston  v.  Man- 
hattan R.  Co..  16  N.  Y.  Suppl.  110,  21 
N.  Y.  Civ.  Proc.  100,  27  Abb.  N.  Cas.  200 
[affirmed  in  60  N.  Y.  Super.  Ct.  31,  17  N.  Y. 
Suppl.  486,  21  N.  Y.  Civ.  Proc.  309,  27  Abb. 
N.  Cas.  411  {reversed  in  138  N.  Y.  76,  33 
N.  E.  732)]. 

Vermont. —  Smith  v.  Sprague,  40  Vt.  43. 

See  42  Cent.  Dig.  tit.  "  Reference,"  §§  127, 
143. 

Notice  to  counsel. — A  referee  may,  with- 
out notice  to  counsel,  make  changes  and  cor- 
rections in  his  report  directed  to  be  made 
by  the  trial  and  reviewing  courts.  Cothran 
V.  Knox,  17  S.  C.  591. 

Successive  amendments. — A  party,  moving 
to  homologate  a  report  after  certain  amend- 
ments, cannot  ask  for  any  others.  St.  Ro- 
main  v.  Robeson,  12  Rob.  (La.)  194. 

Imposing  terms  on  granting  motion. — 
Where  a  report  is  in  favor  of  plaintiffs  gen- 
erally, and  one  count  in  plaintiffs'  declara- 
tion is  substantially  bad,  and  is  abandoned, 
an  order  to  amend  the  referee's  report  may 
be  granted  on  payment  of  costs  of  motion  in 
arrest  and  costs  of  opposing  motion.  Borst 
V.  Spelman,  2  How.  Pr.  (N.  Y.)  198. 

Sufficiency  of  moving  papers. — An  affidavit 
of  defendants'  attorney  that  the  referee  had 
stated  that  he  had  decided  the  case  on  the 
merits,  and  that  it  was  by  an  inadvertence 
his  report  did  not  state  that  the  complaint 
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mental  report,®  after  the  return  of  the  report.    Furthermore  the  court  may  itself 
correct  mere  informalities  in  the  report,'^  but  cannot  materially  change  or  modify  it.^ 
F.  Filing  or  Delivery  and  Notice  Thereof.^  Generally  the  report  must  be 
filed/^  but  in  some  jurisdictions  the  referee  may  instead  deliver  it  to  one  of  the 


was  dismissed  on  the  merits,  no  affidavit  by 
the  referee  himself  being  filed,  will  not  war- 
rant an  order  directing  the  amendment  of  his 
report  so  as  to  show  a  direction  for  judg- 
ment on  the  merits.  Deagan  v.  King,  83 
N.  Y.  App.  Div.  428,  82  N.  Y.  Suppl.  422. 

Signature  by  only  part  of  referees. — 
Where  a  report  of  three  referees  is  signed 
by  only  two  of  them,  and  does  not  show  that 
the  other  acted,  it  will  be  remanded  to  the 
referees  for  amendment.     Hawkins  v.  Hall, 

4  Pennew.  (Del.)  291,  55  Atl.  4. 

6.  Cafferty  v.  Keeler,  12  Wend.  (N.  Y.) 
291;  Wheeler  v.  Ralph,  4  Wash.  617,  30  Pac. 
709. 

Time  for  filing. — A  referee's  second  report 
made  more  than  sixty  days  after  the  filing 
of  an  opinion  of  the  reviewing  court  direct- 
ing certain  corrections  to  be  made  in  the 
report,  but  within  sixty  days  of  the  filing  of 
the  remittitur,  is  in  time.  Cothran  v.  Knox, 
17  S.  C.  591. 

Further  report  to  state  facts  found  and 
conclusions  separately. —  Under  the  statute 
requiring  the  facts  found  and  the  conclusions 
of  law  to  be  separately  stated,  an  order  will 
be  granted,  on  application  of  either  party, 
that  the  referee  make  a  further  report  and 
correct  an  omission  to  comply  with  said 
statute.    Snook  v.  Fries,  19  Barb.  (N.  Y.)  313. 

The  party  not  satisfied  with  the  facts 
found  by  a  referee  and  desiring  other  find- 
ings of  fact  in  addition  thereto  must  move 
the  court  before  the  time  for  excepting  has 
expired  to  send  the  case  back  to  the  referee 
to  have  him  find  one  way  or  the  other  upon 
the  other  material  facts  in  issue  and  not 
passed  upon.  Foster  v.  Voigtlander,  36  Kan. 
572,  13  Pac.  777;  Brainerd  i;.  Dunning,  30 
N.  Y.  211;  Lefler  v.  Field,  50  Barb.  (N.  Y.) 
407  [afjfirmed  in  52  N.  Y.  621].  See  also 
Quincy  v.  Young,  53  N.  Y.  504  [affirming 

5  Daly  44].  Where  the  findings  of  a  referee 
are  insufficient,  the  denial  of  a  motion  to 
set  aside  the  report,  or  for  such  other  or 
further  order  as  should  be  proper,  does  not 
necessarily  dispose  of  the  right  of  plaintiff 
to  further  findings.  Van  Slyke  v.  Hyatt,  46 
N.  Y.  259. 

Moving  papers. —  Where  a  party  seeks  by 
a  motion  to  obtain  further  findings  from  a 
referee,  he  should  clearly  specify  the  point 
on  which  he  desires  the  referee  to  pass.  He 
should  show  that  the  finding  on  such  point 
is  material  to  the  determination  of  the  case, 
and  that,  if  found  in  his  favor,  such  finding 
would  necessarily  affect  the  judgment,  and 
that  there  is  evidence  on  which  the  referee, 
if  he  had  deemed  the  point  material,  might 
justly  have  found  the  fact  in  his  favor. 
Tallman  v.  Bresler,  58  N.  Y.  123. 

7.  Currie  v.  Cowles,  7  Rob.  (N.  Y.)  3; 
In  re  Smith,  4  N.  Y.  Suppl.  467  (holding, 
however,  that  it  is  not  good  practice  to 
amend  the  referee's  report,  either  in  respect 


of  any  ambiguity  in  the  language  used,  or 
for  a  clerical  error,  but  it  should  be  referred 
back  to  him  for  correction)  ;  Kent  v.  Dakota 
F.  &  M.  Ins.  Co.,  2  S.  D.  300,  50  N.  W.-  85 
(failure  to  separately  state  findings  of  fact 
and  conclusions  of  law). 

8.  Union  Bag,  etc.,  Co.  r.  Allen  Bros.  Co., 
94  N.  Y.  App.  Div.  595.  88  N.  Y.  Suppl.  368; 
Refowich  v.  Rice,  4  Pennyp.  (Pa.)  449; 
Conger  v.  James,  2  Swan  (Tenn.)  213;  Ste- 
venson V.  Walker,  5  W.  Va.  427.  See  also 
Wyatt  V.  Lynchburg,  etc.,  R.  Co.,  110  N.  0. 
245,  14  S.  E.  683.  Compare  Bannister  V. 
Patty,  35  Wis.  215. 

The  court  cannot  make  additional  findings. 
—  Geary  v.  New  Haven,  76  Conn.  84,  55 
Atl.  584. 

Ordinarily  the  court  in  acting  upon  a  re- 
port has  no  power  to  correct  either  the 
findings  of  fact  or  conclusions  of  law  (Union 
Bag,  etc.,  Co.  v.  Allen  Bros.  Co.,  94  N.  Y. 
App.  Div.  595,  88  N.  Y.  Suppl.  368;  Shrady 
V.  Van  Kirk,  77  N.  Y.  App.  Div.  261,  79 
N.  Y.  Suppl.  79 ;  Deming  v.  Post,  1  Code  Rep. 
(N.  Y. )  121),  except  where  authorized  so  to 
do  by  statute  (Wade  v.  Peacock,  121  Ga. 
816,  49  S.  E.  826,  holding  that  a  judge  of  the 
superior  court,  in  framing  his  decree  on  an 
auditor's  report,  may  correct  any  error  of 
law  apparent  on  the  face  of  the  report,  al- 
though exceptions  to  the  report  have  been 
withdrawn;  Lack  v.  Brecht,  166  Mo.  242, 
65  S.  W.  976;  Ely  v.  Ownby,  59  Mo.  437; 
Kent  V.  Dakota  F.  &  M.  Ins.  Co.,  2  S.  D. 
300,  50  N.  W.  85). 

9.  Time  for  filing  report  see  supra,  VIII,  B. 

10.  Dickerson  v.  Hays,  4  Blackf.  (Ind.) 
44;  French  v.  Moseley,  1  Litt.  (Ky.)  247. 
But  see  Regnier  i\  Fairbanks,  57  N.  H.  377, 
holding  that,  under  the  reference  law  of 
1874,  it  is  within  the  discretion  of  the  circuit 
court  to  order  either  party  to  put  the  report 
on  file. 

When  filed. —  The  report  of  a  referee  is 
not  to  be  treated  as  filed  until  the  postea  is 
also  filed.  Halsey  v.  Paulison,  36  N.  J.  L. 
406. 

Under  a  statute  requiring  the  report  to  be 
delivered  by  one  of  the  referees  to  the  court, 
it  must  be  delivered  personally  and  not  by 
counsel.    Morey  v.  Hardy,  50  N.  H.  24  note. 

Report  complete  when  filed. — An  award 
cannot  be  attacked  in,  equity  on  the  ground 
that  no  judgment  has  been  entered  thereon, 
it  being  completed  when  signed  and  filed. 
Graham"  i;.  Bates,  (Tenn.  Ch.  App.  1898)  45 
S.  W.  465. 

Publication. — A  report  is  published  by 
reading  and  filing  it  in  court.  Pancoast  r, 
Curtis.  6  N.  J.  L.  415. 

Duty  of  party  to  file. —  It  is  the  duty  of  a 
party  taking  up  an  award  of  arbitrators  to 
file  it  in  the  prothonotary's  office  without 
unnecessary  delay ;  being  a.  court  record, 
neither  party  to  the  suit  has  any  right  to 
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parties  or  their  attorney. When  the  report  is  delivered,  returned  to  the  court,  or 
filed,  it  is  ordinarily  necessary  that  notice  thereof  be  given  to  the  parties. In  some 
jurisdictions  the  statutes  require  copies  of  the  report  to  be  delivered  to  the  parties.^* 


hold  the  award  adversely,  Mortimore  v. 
O'Reagan,  6  Leg.  Gaz.  (Pa.)  334. 

Filing  after  hearing  of  motion  for  new 
trial. —  Where  a  referee  appointed  under  Mc- 
Clellan  Dig.  p.  858,  §  4,  reduces  his  findings 
to  writing,  and  signs  and  dates  them  on  the 
same  day  on  which  the  judgment  is  ren- 
dered by  him,  it  is  not  reversible  error  that 
he  does  not  file  them  until  after  he  passes 
on  a  motion  for  new  trial.  Arnau  v.  State 
First  Nat.  Bank,  36  Fla.  398,  18  So.  786. 

Filing  as  condition  precedent  to  right  to 
make  motion  founded  on  report. — A  motion 
founded  on  a  report  of  a  referee  appointed 
to  determine  a  question  of  fact  arising  on 
a  motion  cannot  be  made  until  the  report  has 
been  filed.  Riley  v.  Brown,  14  Abb.  Pr.  N.  S. 
(N.  Y.)  290,  44  How.  Pr.  429. 

The  authority  of  the  arbitrators  is  not 
terminated  until  their  award  is  actually  re- 
turned into  court.  French  Moseley,  1 
Litt.  (Ky.)  247. 

11.  See  the  statutes  of  the  several  states. 
In  New  York,  under  Code  Civ.  Proc.  §  1019, 

the  report  must  be  either  filed  or  "  delivered 
to  the  attorney  for  one  of  the  parties " 
within  the  time  specified.  Notifying  the 
parties  in  whose  favor  the  report  is  made 
that  it  is  ready  for  delivery  is  not  equivalent 
to  a  delivery.  Phipps  v.  Carman,  23  Hun 
150  \affirmGd  in  84  N.  Y.  650].  Especially 
is  this  so  where  the  offer  to  deliver  it  to 
such  party  is  conditioned  on  a  payment  of 
the  referee's  fees.  Bishop  v.  Bishop,  24  N.  Y. 
Suppl.  888,  30  Abb.  N.  Cas.  296.  Formerly, 
however,  notice  that  the  report  was  ready 
for  delivery  was  equivalent  to  a  delivery. 
Thornton  v.  Thornton,  66  How.  Pr.  119; 
Quackenbush  v.  Johnson,  55  How.  Pr.  94. 

12.  Florida. —  Robinson  v.  Hemstreet,  21 
Fla.  342;  Stewart  v.  Mathews,  19  Fla.  752. 

New  Hampshire. —  Morey  v.  Hardy,  50 
N.  H.  24  note. 

New  York. — •  Hendricks  v.  Bloodgood,  18 
Wend.  670.  See  also  Bantes  v.  Brady,  8 
How.  Pr.  216.  Contra,  Van  Steenburgh  v. 
Hoffman,  6  How.  Pr.  492 ;  Watson  v.  Morton, 
1  How.  Pr.  166. 

OJdahoma. —  Clark  v.  Hennessey  Bank,  14 
Okla.  572,  79  Pac.  217. 

Pennsylvania. —  Tennery  v.  Dicker  son,  3 
Wkly.  Notes  Cas.  158.  But  see  Eyster  v. 
McCulla,  3  Wkly.  Notes  Cas.  219,  holding 
that  a  rule  of  court  providing  for  notice  of 
filing  of  a  report  of  a  referee,  under  the 
act  of  May  14,  1874,  does  not  apply  to 
reference  bv  agreement  under  that  act. 

See  42  Cent.  Dig.  tit.  "  Reference,"  §  129. 

To  whom  notice  given. —  Notice  of  filing  a 
report  of  referees  may  be  given  to  the  known 
attorney  of  the  party.  Dunkin  v.  Calbraith, 
1  Browne  (Pa.)  14.  Notice  of  filing  of  the 
referee's  report,  appointed  under  the  act  of 
June  22,  1871,  regulating  the  reference  of 
civil  actions  in  Lackawanna  county,  must  be 
given  to  defendant  personally  as  therein  pro- 
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vided;  and  the  notice  to  his  attorney  after 
his  death  is  not  sufficient.  Scranton  Bldg. 
Assoc.  V.  Ranck,  5  Pa.  Co.  Ct.  449. 

Oral  notice. —  Where  the  referee  orally  in- 
formed one  of  defendant's  attorneys  of  the 
filing  of  his  report,  no  other  notice  being 
given,  a  judgment  entered  thereon  will  be 
set  aside.  Young  v.  Carpenter,  1  How.  Pr. 
(N.  Y.)  53. 

What  constitutes  notice. —  Where,  after  the 
completion  of  a  referee's  report,  counsel  in- 
dorse thereon  their  acceptance  of  service  of 
notice  that  it  will  be  filed  on  a  given  day, 
the  actual  notice  that  such  report  is  filed, 
required  by  statute  to  be  given  by  the  pro- 
thonotary,  is  unnecessary,  Allison  v.  Gilton, 
(Pa.  1889)  16  Atl.  734.  Under  Ga.  Civ. 
Code,  §  4589,  requiring  that  the  auditor  give 
notice  of  the  filing  of  his  report,  and  within 
twenty  days  either  party  may  file  exceptions, 
a  written  notice  signed  by  the  auditor,  de- 
posited in  the  mail,  directed  to  counsel  at 
his  place  of  business,  and  actually  delivered 
there  to  his  clerk,  is  a  sufficient  compliance 
with  the  statute.  Littleton  v.  Patton,  112 
Ga.  438,  37  S.  E.  755. 

Notice  that  the  report  is  ready  for  filing. — 
In  Pennsylvania  judgment  cannot  be  en- 
tered on  the  report  until  after  the  referee 
has  notified  the  parties  that  it  is  ready  for 
filing.  Wall  V.  Knapp,  134  Pa.  St.  53,  19 
Atl.  436;  Baxter  v.  Hurlburt,  7  Pa.  Super. 
Ct.  187,  42  Wkly.  Notes  Cas.  164. 

Evidence  that  notice  given.— A  motion  for 
a  new  trial  before  a  referee  is  sufficient  evi- 
dence that  the  party  making  it  had  notice  of 
the  filing  by  the  referee  of  his  judgment. 
St.  Johns,  etc.,  R.  Co.  v.  Ransom,  33  Fla.  406, 
14  So.  892;  St.  Johns,  etc.,  R.  Co.  v.  Shalley, 
33  Fla.  397,  14  So.  890. 

Excuses  for  failure  to  give  notice. —  Under 
a  rule  of  court  requiring  written  notice  to 
defendant  of  an  arbitrators'  award  against 
him,  and  allowing  him  four  days  to  file  ex- 
ceptions, actual  knowledge  of  such  judgment 
by  defendant  will  not  excuse  failure  to  give 
notice.  Building  Assoc.  v.  Taylor,  1  Del.  Co. 
(Pa.)  378. 

Effect  of  agreement. — An  arbitrator's  un- 
performed agreement  to  notify  party  when 
the  award  was  filed  is  no  legal  excuse  for 
failure  to  appeal  within  the  statutory  period, 
so  as  to  permit  entry  of  the  appeal  nunc  pro 
tunc,  the  opposite  party  having  in  no  way 
contributed  to  the  preventing  of  the  appeal. 
Kaier  Co.  v.  Stevens,  9  Kulp  (Pa.)  520. 

Effect  of  failure  to  give  notice.— In  the  ab- 
sence of  a  showing  that  any  substantial  right 
was  prejudiced  thereby,  a  report  will  not  be 
stricken  from  the  files  because  of  failure  of 
the  referee  to  give  the  necessary  notice  of 
the  filing  of  his  report.  Clark  v.  Hennessey 
Bank,  14  Okla.  572,  79  Pac.  217. 

Failing  to  give  notice  as  ground  for  recom- 
mittal see  infra,  VIII,  I,  8,  c,  (i). 

13.  Carson  v.  Carson,  1  Mete.  (Ky.)  434;, 
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G.  Taking  Up  Report.  The  court  cannot  compel  a  party  to  take  up  the 
report  and  pay  the  fees  of  the  referee. 

H.  Operation  and  Effect.^^  The  report  is  not  a  judgment/^  and  an  action 
cannot  be  brought  upon  it  as  in  case  of  an  award. In  some  jurisdictions,  how- 
ever, it  is  a  hen  on  the  real  property  of  the  person  against  whom  it  is  rendered.^* 
The  fiHng  of  the  report  terminates  the  authority  of  the  referee. It  follows  that 
generally  only  one  report  can  be  made,^^  although  generally  the  referee  may  be 
reinvested  with  general  or  limited  power  where  the  report  is  recommitted  to  him 
for  correction  or  further  consideration.^^  Where  money  is  awarded  to  be  paid 
on  one  side  and  certain  other  things  to  be  done  on  the  other,  if  the  court  cannot 
enforce  both  it  will  enforce  neither.^^ 

I.  Reviev/  and  Disposition  —  l.  In  General.^^  The  procedure  after  the 
report  is  filed  or  delivered,  including  confirmation,  recommittal,  setting  aside, 
or  other  method  of  review,  differs  to  a  considerable  extent  in  the  various  juris- 
dictions.^^   Where  the  reference  is  to  hear  and  determine  the  whole  action,  judg- 


Adams  v.  Hammon,  10  B,  Mon.  (Ky.)  5; 
Harding  v.  Wallace,  8  B.  Mon.  (Ky.)  536. 

Waiver, —  When  a  party  appears  in  court 
at  the  return  of  an  award,  and  files  objection 
to  it,  the  fact  that  the  arbitrators  had  not 
furnished  him  with  a  copy  before  the  first 
term  cannot  be  objected  to  at  the  succeeding 
term.  Cleaveland  v.  Dixon,  4  J.  J.  Marsh. 
(Ky.)  226. 

14.  Geib  v.  Topping,  83  N.  Y.  46.  Com- 
pare  Richmond  v.  Hamilton,  9  Abb.  Pr. 
(N.  Y.)  71  note:  Richards  v.  Allen,  11  N.  Y. 
Leg.  Obs.  159. 

15.  Review  and  disposition  of  report  see 
infra,  VIII,  I. 

16.  Gilman  v.  Gate,  63  N.  H.  278. 
Necessity  for  judgment. — The  report  stands 

as  a  general  finding  by  a  court,  or  as  the 
special  verdict  of  a  jury,  and  the  finding  in 
the  one  case,  and  the  verdict  in  the  other, 
must  be  followed  by  a  judgment  thereon,  or 
they  will  amount  to  nothing.  Gilmore  v.  Put- 
nam County,  35  Ind.  344.  Where  there  is  a 
reference  to  a  master  or  referee  to  try  an  ac- 
tion and  dispose  of  the  costs,  a  motion  to  the 
court  for  judgment  on  his  report  is  neces- 
sary, Murphv  V.  Corry,  12  Ont.  L.  Rep.  120, 
7  Ont.  Wl^y.^Rep.  574. 

Not  res  judicata, — K  report  upon  which  no 
judgment  has  been  entered  cannot  operate  as 
an  estoppel.  Greenleaf  v.  Pasquotank  County, 
123  N.  C.  30,  31  S.  E.  264;  Kennedy  v. 
Luhman,  19  Pa.  Co.  Ct.  306.  See  also  Judg- 
ments, 23  Cyc.  1123. 

17.  Harris  v.  Bradshaw,  18  Johns.  (N.  Y.) 
26. 

18.  Turner  v.  Whitson,  15  Pa.  Co.  Ct.  484. 
See  also  supra,  p.  830  text  and  note  76. 

19.  Fitzgerald  v.  Fitzgerald,  Hard.  (Ky.) 
227;  Trufant  v.  Merrill^  1  Sweeny  (N.  Y.) 
462,  6  Abb.  Pr.  N.  S.  462,  37  How.  Pr.  531 ; 
Devlin  v.  New  York,  6  Daly  (N.  Y.)  486; 
Patton  V.  Baird,  42  N.  C.  255;  Sturgis  v. 
Rue,  6  Pa.  L.  J.  77,  3  Pa.  L.  J.  Rep.  499. 
See  also  Smith  v.  Smith,  28  111.  56;  Jefferson- 
villc  R.  Co.  V.  Mounts,  7  Ind.  669 ;  Indiana 
Cent.  R.  Co.  v.  Bradley,  7  Ind.  49;  Lansdale 
V.  Kendall,  4  Dana  (Ky.)  613;  French  v. 
Moseley.  1  Litt.  (Kv.)  247;  Aldrich  r.  Jessi- 
man,  8  N.  H.  516.  'And  see  mpra,  VTII,  E, 

20.  See  cases  cited  infra,  this  note. 
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Disregarding  report  as  superfluous. —  If  a 

referee  makes  one  report  merely  finding  a 
certain  sum.  due  and  another  special  report 
containing  findings  and  conclusions  and  an 
award  of  the  same  sum  as  due,  the  former 
should  be  disregarded  as  superfluous.  Niles 
V.  Battershall,  2  Rob,  (N,  Y.)  146,  18  Abb. 
Pr.  161,  27  How.  Pr,  381  {reversing  26  How. 
Pr.  931. 

21.  See  infra,  VIII,  T,  8. 

22.  Kunckle  v.  Kunckle,  1  Dall.  (Pa.) 
3.64,  1  L.  ed.  178. 

23.  Judgment  on  report  as  appealable  see 
Appeal  and  Error,  2  Cyc.  613,  615  note  89. 

Presumptions  on  appeal  in  support  of  judg- 
ment see  Appeal  and  Error,  3  Cyc.  296,  297 
note  89. 

Questions  presented  for  review  by  record 
on  appeal  see  Appeal  and  Error,  3  Cyc.  162. 

24.  See  Peck  v.  Alexander,  40  Colo.  392, 
91  Pac.  38  (review  only  by  motion  for  new 
trial)  :  Stebbins  Waterhouse,  58  Conn.  370. 
20  Ati.  480;  Walton  v.  Walton,  17  Mo.  376; 
Simpson  r.  Gregg,  5  Nebr.  237  (holding  that 
in  order  to  have  a  review  of  the  decisions  of 
a  referee  under  the  code,  a  motion  for  a  new 
trial  must  be  filed)  ;  Oummings  v.  Swepson, 
124  N.  C.  579,  32  S.  E.  966;  Kilduff  v.  John 
A.  Roebling's  Sons  Co.,  150  Fed.  240;  Rob- 
inson V.  Mutual  Ben.  L.  Ins.  Co.,  20  Fed.  Cas. 
No.  11,961,  16  Blatchf.  194,  8  Reporter  613. 

Practice  in  federal  courts. —  The  practice 
of  moving  for  new  trials  in  causes  in  federal 
courts  heard  by  referee  has  practically 
fallen  into  disuse  since  the  creation  of  the 
circuit  courts  of  appeals,  and,  while  the  right 
to  make  such  motions  remains,  the  court,  in 
considering  the  same,  will  not  retry  the  case, 
nor  consider  any  question  which  may  be 
brought  before  the  circuit  court  of  appeals 
by  writ  of  error,  nor  will  it  substitute  its  con- 
clusions on  conflicting  proofs  for  those  of  the 
referee.  Atlantic  Trust  Co.  V.  Osgood,  155 
Fed.  700 

Review  as  to  costs. —  The  decision  of  a  ref- 
eree awardiuij;  costs  in  accordance  with  his 
conclusions  of  law  is  reviewable  only  on  ap- 
peal, and  not  by  motion  at  special  term  for 
rctaxation  of  costs.  Kennedy  r.  IMcKone,  10 
N.  Y.  App.  Div.  97,  41  N.  Y."  Suppl.  577.  So 
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ment  may  be  entered  on  the  report;  and  after  judgment  has  been  entered  upon 
the  report,  generally  the  only  mode  of  review  is  by  an  appeal  from  the  judgment. 

2.  Construction.  The  report  will  be  so  construed,  if  possible,  that  it  will 
stand;    and  it  is  not  to  be  construed  as  strictly  as  a  special  verdict  at  common 


where  an  issue  is  referred,  tlie  report  cannot 
be  reviewed  on  motion  at  special  term  for  the 
purpose  of  allowing  costs,  where  he  has  failed 
to  do  so.  Stevens  v.  Weiss,  25  Misc.  (N.  Y.) 
457,  55  N.  Y.  Suppl.  562.  The  exercise  of 
the  referee's  discretion  in  awarding  or  deny- 
ing costs  is  not  reviewable  on  a  motion  at 
special  term  to  strike  the  costs  out  of  the 
jadgment  but  only  upon  appeal.  McBride 
V.  Chamberlain,  26  N.  Y.  SuppK  94  [affirmed 
in  145  N.  Y.  641,  41  N.  E.  89]. 

Dismissal  of  complaint. —  Where  a  court  at 
special  term  refers  all  the  issues  in  a  case  to 
a  referee,  his  action  therein  in  dismissing  the 
complaint  as  on  a  nonsuit  is  reviewable  only 
on  appeal.  Albanv  Brass,  etc.,  Co.  v.  Hoff- 
man, 30  N.  Y.  App.  Div.  76,  51  N.  Y.  Suppl. 
779. 

When    reference    becomes    arbitration. — 

Where  a  cause  cannot  be  referred  to  any 
number  less  than  three,  but  it  is  referred  to 
less,  by  consent  and  rule  of  court,  it  is  a 
case  of  mere  arbitration,  and  the  court  can- 
not review  the  proceedings  of  the  referees  on 
motion.  Dodge  v.  Waterbury,  8  Cow.  (N.  Y.) 
136. 

Motion  to  modify. —  Objections  to  a  ref- 
eree's conclusions  of  law  cannot  be  made  by 
motion  to  m.odify,  but  errors  therein  must 
be  taken  advantage  of  by  exception  before 
the  referee  or  in  the  trial  court.  McCutchen 
V.  McCutchen,  141  Ind.  697,  41  N.  E.  324. 

Review  of  ruling  allowing  amendment. — 
The  court  at  special  term  has  no  power  to 
review,  on  motion,  the  action  of  the  referee 
in  allowing  an  amendment  of  the  complaint. 
Barnum  v.  Williams.  91  N.  Y.  App.  Div.  464, 
86  N.  Y.  Suppl.  821;  Knapp  v.  Fowler,  26 
Hun  (N.  Y.)  200. 

Extrinsic  proof. — A  patent  ambiguity  in 
the  report  cannot  be  obviated  by  proof  of  the 
meaning  of  the  referees.  Stanley  v.  South- 
wood,  5  Leg.  &  Ins.  Rep.  (Pa.)  4. 

The  only  matters  reviewable  are  those  ap- 
pearing upon  the  face  of  the  report  inclading 
all  bills  of  exceptions  taken  before  the  referee. 
Moore  v.  Barnett,  17  Ind.  349. 

Place  of  hearing. — A  party  cannot  have  the 
report  reviewed  in  a  county  other  than  that 
in  which  the  action  is  pending.  McNeill  V. 
Hodges,  99  N.  C.  248,  6  S.  E.  127. 

Matters  happening  subsequent  to  report. — 
Kendall  v.  New  England  Carpet  Co.,  13  Conn. 
383;  Dignan  t\  Dignan,  (N.  J.  Ch.  1889)  17 
Atl.  546;  Williams  V.  Batchelor,  90  N.  C. 
364. 

25.  See  Judgments,  23  Cyc.  776. 

26.  Ward  v.  Bronson,  126  N.  Y.  App.  Div. 
608,  110  N.  Y.  Suppl.  335;  Bates  v.  Norris, 
55  N.  Y.  Super.  Ct.  269,  13  N.  Y.  Civ.  Proc. 
395;  Enoa  v.  Thomas,  5  How.  Pr.  (N.  Y.) 
3'61.  See  also  Graham  v.  Walker,  2  Leg. 
Chron.  (Pa.)  55. 

In  New  York  a  motion  for  a  rehearing 
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after  judgment  was  formerly  permitted  by 
statute.  Haight  v.  Prince,  2  Sandf.  723,  2 
Code  Eep.  95 ;  Leggett  v.  Mott,  2  Sandf.  720 ; 
Crist  V.  New  York  Dry  Dock  Co.,  3  Code  Eep. 
118;  Mucklethwaite  v.  Weiser,  1  Code  Rep. 
61.  This  procedure,  however,  was  abolished 
by  the  statute  of  1851.  Simmons  v.  Johnson, 
6  How.  l*r.  489;  Church  v.  Rhodes,  6  How. 
Pr.  281.  The  special  term  cannot,  on  a  mo 
tion  to  vacate  a  judgment,  review  the  decision 
of  the  referee  on  which  the  judgment  was  en- 
tered, as  such  remedy  is  only  by  appeal. 
Jones  V.  Jones,  71  Hun  519,  24"  N.  Y.  Suppl. 
1031. 

27.  Adams  v.    Brown,    7    Cush.  (Mass.) 
220;  Carter  V.  Sams,  20  N.  C.  321. 
The  rule  that  every  reasonable  intendment 

will  be  made  in  favor  of  the  awards  of  ref- 
erees only  applies  where  every  proper  facilitj* 
is  afforded  to  all  parties  to  appear  and  be 
heard.    Ciunmings  r.  Tute,  50  N.  H.  22. 

A  general  conclusion  of  a  referee  that  a 
defendant  is  entitled  to  judgment  for  the  pos- 
session of  certain  premises  will  be  held  to 
embrace  whatever  finding  of  fact  is  essential 
to  it.    Gibson  v.  Stetzer,  3  Hun  (N.  Y.)  539. 

Construction  of  particular  reports  see  Free- 
man V.  Burnham,  36  Conn.  469;  Grundy 
Center  First  Nat.  Bank  v.  Moore,  83  Iowa 
740,  48  N.  W.  1072;  Smith  v.  Wliite,  1 
B.  Mon.  (Ky.)  16;  Gillis  17.  Cobe,  177  Mass. 
584,  59  N.  E.  455;  Boyd  V.  Davis,  7  Mass. 
359;  McKeen  v.  Converse,  68  N.  H.  173,  39 
Atl.  435;  Andrews  v.  Foster,  4'^  N.  H.  376; 
Waugh  V.  Seaboard  Bank,  115  N.  Y.  42,  21 
N.  E.  679  [reverfiing  54  N.  Y.  Cuper.  Ct. 
283]  ;  Smith  v.  Devlin,  23  N.  Y.  363  [affirm- 
ing 6  Bosw.  1];  Doyle  v.  Halpin,  33  N.  Y. 
Super.  Ct.  352;  Clarke  V.  Acosta,  9  Bosw. 
(N.  Y.)  158;  Hoyt  v.  Hoyt,  8  Bosw.  (N.  Y.) 
511;  Leonard  «).  "Smifh,  162  Pa.  St.  284,  29 
Atl.  915;  Greenville  v.  Earle,  80  S.  C.  321, 
f)0  S.  E.  1117;  Briggs  v.  Briggs,  46  Vt.  571; 
Houghton  V.  Carpenter,  40  Vt.  588;  Roth  v. 
Colvin,  32  Vt.  125;  Way  V.  Way,  27  Vt.  625; 
Bowden  v.  Parrish,  86  Va.  67,  9  S.  E.  616. 
19  Am.  St.  Rep.  873;  Dogge  v:  Northwestern 
Nat.  Ins.  Co.,  49  Wis.  501,  5  N.  W.  889. 
A  report  that  one  of  the  parties  is  entitled 
to  a  certain  sum  implies  that  he  is  not  en- 
titled to  interest  thereon.  Keokuk  County  v. 
Howard,  43  Iowa  354.  Where  findings  do  not 
expressly  negative  an  allegation  of  fraud  in 
the  complaint,  and  an  inference  that  the  ref- 
eree has  found  on  it  affirmatively  would  con- 
tradict and  destroy  the  whole  theory  on  which 
he  has  determined  the  case,  such  an  inference 
cannot  be  made.  Stowell  v.  Haslett,  5  Lans. 
(N.  Y.)  380.  Under  a  plea  of  tender,  fol- 
lowed by  payment  of  the  amount  tendered 
into  court,  an  award  in  favor  of  plaintiff, 
even  for  a  less  amount,  imports  a  finding 
against  the  tender.  Berkheimer  V.  Geise,  82 
Pa.  St.  64. 
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law.^^  Special  findings  of  fact  control  general  ones/^  and  where  there  are  two 
or  more  reports  they  should  be  construed  together.^^  Where  the  report  is  against 
one  of  two  or  more  coparties,  it  amounts  to  a  finding  in  favor  of  the  others.^^ 
Findings  of  facts  in  an  action  against  two  defendants  will  not  support  a  judgment 
against  both  where  they  show  a  separate  liability  of  only  one  defendant .^^  Where 
certain  items  are  allowed  and  others  are  not  referred  to,  the  failure  to  allow  those 
not  mentioned  is  an  adjudication  against  them.^^  The  court  may  examine  accounts 
and  documents  presented  before  the  referee  to  ascertain  the  grounds  of  his 
decision.^* 

3.  Conclusiveness  —  a.  In  General.^^  No  general  rule  can  be  laid  down  as  to 
the  conclusiveness  of  a  report,  so  much  depending  on  the  nature  of  the  reference, 
the  terms  of  the  order  of  reference,  and  the  practice  and  statutory  provisions 
in  the  particular  jurisdiction.^^    Ordinarily  the  findings  are  not  conclusive  where 


28.  Carman  t.  Pultz,  21  N.  Y.  547- 

29.  Gillis  y.  Cobe.  177  Mass.  584,  59  N.  E. 
455;  Bennett  v.  Buchan,  76  N.  Y.  386. 

30.  Hazeltine  v.  Smith,  3  Vt.  535. 

31.  Lentz  v.  Stroh,  6  Serg.  &  R.  (Pa.) 
34. 

32.  Ives  V.  O'Brien,  33  Mich.  175. 

33.  Griffiths  v.  Reimert,  24  Kan.  226;  Suit 
V.  Suit.  78  N.  C.  272. 

34.  Hurst  V,  Hurst,  12  Fed.  Gas.  No.  6,930, 

I  Wash.  56. 

35.  Effect  of  failure  to  except  see  infra, 
VIII,  I,  5,  g. 

Report  as  evidence  see  infra,  VIII,  I,  4. 
Jury  trial  after  rendition  of  report  see  in- 
fra, VIII,  I,  5,  f,  (I). 

36.  See  the  following  cases: 

Louisiana. —  Tourne  v.  Riviere,  1  La.  Ann. 
380;  Babin  v.  Nolan,  6  Rob.  508;  Harrison 
1-.  Faulk,  16  La.  358;  McMicken  f.  Ficklin, 

II  La.  310;  Millaudon  v.  Percy,  5  Mart. 
N.  S.  551;  Merieult  v.  Austin,  3  Mart.  318; 
Segur  V.  Brown,  1  Mart.  266. 

Maine. —  Piscataquis  Sav.  Bank  v.  Herrick, 
100  Me.  494,  62  Atl.  214;  Prison  v.  De  Peiffer, 
83  Me.  71,  21  Atl.  746;  Deering  v.  Saco,  68 
Me.  322;  Plummer  v.  Stone,  65  Me.  410 
(holding  that  when  a  cause  is  referred  to  be 
decided  upon  legal  principles,  and  the  referee 
neither  reports  nor  is  requested  to  report  the 
facts,  or  the  questions  of  law  arising  thereon, 
his  award  is  final)  ;  Mitchell  v.  Dockray,  63 
Me.  82;  Hatch  t".  Hatch,  57  Me.  283;  Hall 
V.  Decker,  51  Me.  31. 

Mississippi. —  Ariding  v.  'Levy,  60  Miss.  487. 

Nebraska. —  Citizens'  Bank  v.  Stockslager,  1 
Nebr.  (Unoff.)  799,  96  N.  W.  591. 

New  Hampshire. —  Dodge  v.  Stickney,  62 
N.  H.  330. 

New  York. —  People  v.  Westchester  County, 
53  N.  Y.  App.  Div.  339,  65  N.  Y.  Suppl.  707 ; 
Lowndes  v.  (Campbell,  1  Hall  598. 

North  Carolina. —  Gudger  v.  Baird,  66  N.  C. 
438.  See  also  Wellborn  v.  Simonton,  88  N.  C. 
266. 

Ohio. —  Benedict  v.  Cincinnati,  7  Ohio  Dec. 
(Reprint)  261,  2  Cine.  L.  Bui.  33;  Williams 
V.  Stevens,  1  Cine.  Super.  Ct.  176.  reference 
to  master  commissioner. 

Pennsylvania. —  Chew's  Appeal,  45  Pa.  St. 
228;  Large  v.  Passmore,  5  Serg.  &  R.  51;  In 
re  McFadden,  7  Pa.  Super.  Ct.  3i68,  42  Wkly. 
Notes  Cas.  230;  In  re  Harper,  1  Brewst.  417; 


In  re  Sheperdson,  3  Del.  Co.  376;  Myers  v. 
Fichtner,  10  Kulp  45 ;  Kessinger's  Estate,  1 
Leg.  Gaz.  83 ;  Stowers  v.  Crawley,  8  Luz.  Leg. 
Reg.  76;  Barnum  u.  Backman,  5  Luz.  Leg. 
Reg.  145;  Field  v.  Oberteuffer,  2  Phila.  271; 
Haines  v.  Burr,  1  Phila.  52.  Findings  of  fact 
cannot  be  disturbed  except  for  mistake  or 
fraud.  Riddle  v.  Witcraft,  3  Kulp  186.  See 
also  Stewart  r.  Bowen,  49  Pa.  St.  245;  Little 
V.  Stanton,  32  Pa.  St.  299. 

South  Carolina. — 'Gregory  v.  Cohen,  50 
S.  C.  502,  27  S.  E.  920;  Griffith  v.  Charlotte, 
etc.,  R.  Co.,  23  S.  C.  25,  55  Am.  Rep.  1; 
Meetze  v.  Charlotte,  etc.,  R.  Co.,  23  S.  C.  1 ; 
Askew  V.  Kennedy,  1  Bailey  46. 

South  Dakota.—  Geddis  v.  Folliett,  16  S.  D. 
610,  94  N.  W.  431. 

Teoeas.—  Farley  v.  Ward,  1  Tex.  646. 

Vermont. —  Smith  v.  Brandon  Kaolin,  etc., 
Co.,  52  Vt.  469 ;  •  Riley  v.  Noyes,  44  Vt.  455 ; 
Bacon  v.  Vaughn,  34  Vt.  73. 

Wisconsin. —  Learmonth  v.  Veeder,  11  Wis. 
138. 

United  States. — ^Kleine  v.  Catara,  14  Fed. 
Cas.  No.  7,869,  2  Gall.  61,  holding  that  a 
general  award  cannot  be  impeached  collater- 
ally, or  by  evidence  aliunde,  for  mistake  of 
law  or  of  fact,  for  the  judgment  of  the  ref- 
erees is  conclusive  in  both  respects,  unless 
there  be  fraud  or  misbehavior. 

England. —  In  re  Simmons,  33  Wklv.  Rep. 
706.  ^ 

See  42  Cent.  Dig.  tit.  "Reference,"  §  150. 

Where  no  motion  made  to  set  aside  report. 
. —  Where  a  case  is  tried  before  a  referee,  who 
reports  his  findings  of  fact  and  conclusions  of 
law,  and  no  motion  is  made  to  set  aside  the 
report,  the  findings  of  fact  become  conclusive 
as  to  the  facts  of  the  case.  Martsolf  r.  Barn- 
well, 15  Kan.  612. 

Where  no  issue  raised  before  referee. —  The 
report  of  an  auditor  in  an  action  of  account 
is  conclusive  where  no  issue  is  raised  before 
and  reported  by  him.  Black  r.  Nichols,  68 
Me.  227;  Closson  r.  Means.  40  Me.  337. 

The  findings  are  final  only  as  to  facts  liti- 
gated and  decided,  which  relate  to  the  issue 
before  the  court  or  referee  for  trial,  and  the 
determination  of  which  was  necessary  to  the 
determination  of  that  particular  issue.  Hoff"- 
man  House  r.  Hoffman  House  Caf^,  33  Misc. 
(N.  Y.)  423,  67  N.  Y.  Suppl.  601. 

In  federal  courts. —  Since  state  statutes  au- 
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the  reference  is  merely  advisory  and  not  to  hear  and  determine  the  case.^^  So 
generally  the  conclusions  of  law  are  not  final  but  may  be  rejected  by  the  court 
ordering  the  reference.^^ 

b.  Findings  of  Faet.^^    The  findings  of  fact  made  by  a  referee  in  the  report 


thorizing  and  regulating  referees  liave  no  ap- 
plication to  federal  courts,  such  courts  will 
not  entertain  questions  on  the  referee's  re- 
port, but  will  regard  and  treat  it  as  an  award 
by  arbitration.  Denny  v.  Brown,  7  Fed.  Cas. 
No.  3,805. 

Incorrect  statement  of  testimony. — An  en- 
try made  by  a  referee  in  the  minutes  in  his 
report,  of  certain  matters  in  controversy,  is 
not  conclusive,  if  it  appears  to  be  an  incor- 
rect statement  of  testimony  reported  therein. 
Ballard  v.  Burrowes,  2  Rob.  (K  Y.)  206. 

Findings  outside  scope. — An  auditor's  find- 
ings upon  matters  not  within  the  scope  of  his 
appointment  are  not  conclusive  upon  persons 
not  represented.  In  re  Schwab,  22  Pa.  Co.  Ct. 
218. 

Recital  of  matters  of  record.— The  recital, 
in  an  award,  of  matters  of  record  is  of 
no  weight  to  prove  that  the  facts  stated  were 
really  matters  of  record.  Hall  v.  Little,  11 
Tex.  404. 

Nature  of  mistake. — An  award  is  not  af- 
fected by  a  mistake  unless  such  mistake  ma- 
terially affects  the  interest  of  the  parties. 
Alwyn  I'.  Perkins,  3  Desauss.  (S.  C.)  297. 

37.  Kansas. —  Bethell  v.  Chicago  Lumber 
Co.,  39  Kan.  230,  17  Pac.  813. 

Montana. — Murphy  v.  Patterson,  24  Mont. 
575,  63  Pac.  375. 

New  York. —  Marshall  v.  Meech,  51  N.  Y. 
140,  10  Am.  Rep.  572;  Matter  of  Jones,  117 
N.  Y.  App.  Div.  775,  102  N.  Y.  Suppl.  983; 
Frost  V.  Reinach,  40  Misc.  412,  81  K  Y. 
Suppl.  246.  But  see  Brown  v.  Marrigold,  50 
How.  Pr.  248. 

North  Carolina. —  Williams  v.  Wood,  12 
N.  C.  82. 

England. —  Walmsley  v.  Mundv,  13  Q.  B.  D. 
807,  53  L.  J.  Q.  B.  304,  50  L.  T.  Rep.  N.  S. 
317,  32  Wkly.  Rep.  602. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  150 
et  seq. 

Reference  to  take  testimony  and  state  ac- 
count.—  The  report  is  merely  advisory  where 
the  reference  is  to  take  testimony  and  state 
an  account.  Murphv  v.  Patterson,  24  Mont. 
575,  63  Pac.  375;  "Bradshaw  v.  Morse,  20 
Mont.  214,  50  Pac.  554. 

Failure  to  file  exceptions. — A  special  master 
to  whom  is  referred  a  question  of  damages 
in  an  action  at  law  is  appointed  in  aid  of 
the  court,  which  is  not  bound  by  his  findings, 
although  no  exceptions  are  filed  thereto. 
Terry  v.  Naylor,  125  Fed.  804. 

Wiiere  a  collateral  question,  not  made  an 
issue  by  the  pleadings,  is  referred  to  a  ref- 
eree, his  findings  of  facts  does  not  take  the 
place  of  a  special  verdict  as  provided  in  code, 
section  187,  and  is  not  binding  on  the  court 
until  adopted  bv  it.  Harris  v.  San  Francisco 
Sugar  Refining"^Co.,  41  Cal.  393. 

38.  Arkansas. —  Greenhaw  v.  Combs,  74 
Ark.  336,  85  S.  W.  768. 
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Missouri. —  Moniteau  Nat.  Bank  v.  Miller, 
73  Mo.  187;  Kansas  City  Hydraulic  Press 
Brick  Co.  v.  Pratt,  114  Mo.  App.  643,  93 
S.  W.  300 ;  Goetz  v.  Piel,  26  Mo.  App.  634. 

New  Hampshire. — ^Hale  v.  Brown,  58  N.  H. 
323. 

Pennsylvania. —  Hindman's  Appeal,  85  Pa. 
St.  466;  Monaghan  v.  Ferry  Co.,  9  Wkly. 
Notes  Cas.  368.  Cornpare  Stowers  v.  Crawley, 
8  Luz.  Leg.  Reg.  76. 

South  Carolina. —  Meetze  v.  Charlotte,  etc., 
R.  Co.,  23  S.  C.  1. 

Vermont. —  Hayden  v.  Johnson,  26  Vt.  768; 
Johns  V.  Stevens,  3  Vt.  308.  But  see  Spear 
V.  Stacy,  26  Vt.  61,  holding  that  where  a  case 
has  been  referred  under  a  general  rule  of 
reference,  no  questions  of  law  are  before  the 
court  except  such  as  are  saved  by  the  referee. 

Wisconsin. —  Learmonth  v.  Veeder,  11  Wis. 
138. 

See  42  Cent.  Dig.  tit.  "  Reference,"  §  152. 
See  also  infra,  VIII,  I,  10. 

But  see  Brown  v.  Clay,  31  Me.  518  (hold- 
ing that  where  an  action,  referred  by  rule 
of  court,  contained  no  restriction  on  the 
powers  of  the  referee,  his  award  on  the  law 
as  well  as  on  the  facts  is  conclusive)  ;  Roose- 
velt V.  Thurman,  1  Johns.  Ch.  (N.  Y.)  220 
(holding  that  where  a  cause  is  referred,  by 
consent  of  parties,  to  referees,  two  of  whom 
are  lawyers,  it  seems  that  the  court  will  not 
interfere  with  their  award  upon  a  question  of 
law,  unless  in  case  of  gross  and  palpable 
mistake)  ;  Myers  v.  York,  etc.,  R.  Co.,  17  Fed. 
Cas.  No.  9,997,  2  Curt.  28. 

Contra.— Frison  v.  De  Peiffer,  83  Me.  71, 
21  Atl.  746;  Hall  v.  Decker,  51  Me.  31. 

By  the  terms  of  the  order  of  reference,  the 
referee's  findings  of  law  may  be  conclusive. 
Electric  Supply,  etc.,  Co.  v.  Conway  Electric 
Light,  etc.,  Co.,  186  Mass.  449,  71  N.  E.  983; 
Com.  V.  Roxbury,  9  Gray  (Mass.)  451;  Bige- 
low  V.  Newell,  10  Pick.  (Mass.)  348;  Morse 
V.  Beers,  51  Vt.  359. 

Where  referee  did  not  intend  to  decide  ac- 
cording to  rules  of  law. —  Questions  of  law, 
decided  by  a  referee,  cannot  be  revised,  if  it 
does  not  appear  from  his  report  that  he  in- 
tended to  decide  according  to  the  rules  of 
law,  and  he  was  not  required  by  the  rule  of 
reference  to  do  so.  Cutting  v.  Stone,  23  Vt. 
571.    See  also  White  v.  White,  21  Vt.  250. 

Striking  out  costs. — Arbitrators  having 
found  for  plaintift'  a  sum  less  than  one 
hundred  dollars  with  costs  of  suit,  and  such 
finding  not  having  been  appea,led  from,  the 
court  has  no  power  to  strike  off  the  costs 
and  enter  judgment  for  amount  of  award  ex- 
clusive of  costs.  Post  V.  Sweet,  8  Serg.  &  R. 
(Pa.)  391;  Bradley  v.  Wenger,  10  Lane.  Bar 
(Pa.)  144. 

39.  See  also  supra,  VIII,  D,  3. 

As  conclusive  on  appeal  see  Appeal  and 
Error,  3  Cyc.  372. 
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of  the  proceedings  had  before  him,  where  the  reference  is  to  hear  and  determine 
the  action,  have  the  effect  of  a  verdict  of  a  jury,^^  or  the  decision  of  the  court 
where  the  trial  is  without  a  jury;  and  where  the  reference  is  merely  to  report 
the  facts  it  has  the  effect  of  a  special  verdict/^  It  follows  that  where  the  testi- 
mony is  conflicting  the  findings  of  fact  will  not  be  set  aside  unless  they  are  clearly 
against  the  weight  of  testimony  or  there  is  no  evidence  to  support  them.^^  Of 


AO.  Arl:anms. —  Greenhaw  v.  Combs,  74 
Ark.  336,  85  S.  W.  768. 

California. —  Plarris  v.  San  Francisco  Sugar 
Refining  Co.,  41  Cal.  393  (holding  that, 
where  a  referee  reports  his  decision  on  the 
whole  case,  his  report  stands  as  the  decision 
of  the  court;  and,  if  he  reports  the  facts 
only,  his  report  is  a  special  verdict)  ;  Walton 
r.  Minturn,  1  Cal.  362;  Bernard  v.  Sloan,  2 
Cal.  App.  737,  84  Pac.  232. 

Colorado. —  Crater  i\  McCormick,  4  Colo. 
196. 

Florida. —  Marshall  r.  Bumby,  25  Fla.  619, 
6  So.  480. 

Georgia. — ■  Clements  v.  Painter,  46  Ga.  486. 

/ZZmois.— Thorpe  v.  Starr,  17  111.  199; 
Butler  V.  Randall,  25  111.  App.  586. 

Indiana. —  Gilmore  v.  Putnam  County 
Com'rs,  35  Ind.  344;  Indiana  Cent.  R.  Co.  v. 
Bradley,  7  Ind.  49 ;  Dickerson  v.  Hays,  4 
Blackf.  44,  holding  that  an  award  of  referees 
in  plaintiff's  favor  cures  the  same  defects  in 
the  declaration  which  would  be  cured  by  a 
verdict. 

Iowa. —  Dunn  v.  Starkweather,  6  Iowa  466. 
Kansas. — Campbell  v.  Phillips,  28  Kan.  753. 
Minnesota. —  See  also  Vose  v.  Stickney,  19 
Minn.  367. 

Missouri. —  Feeney  v.  Chapman,  89  Mo. 
App.  371;  McCreery  v.  Ellis,  60  Mo.  App. 
144;  Dunlap  v.  Elks'  Social  Club,  25  Mo. 
App.  180;  Kennard  v.  Peck,  19  Mo.  App. 
342;  Francisco  r.  Rowland,  14  Mo.  App.  600; 
Stewart  v.  Curtis,  12  Mo.  App.  590. 

New  J ersey. —  Runyon  v.  Hodges,  46 
N.  J.  L.  359. 

New  York. —  Darling  v.  Brewster,  55  N.  Y. 
667;  Thurber  r.  Chambers,  4  Hun  721  [af- 
firmed in  66  N.  Y.  42]  ;  Sinclair  v.  Tall- 
madge,  35  Barb.  602;  Woodin  r.  Foster,  16 
Barb.  146;  Hoogland  r.  Wight,  7  Bosw.  394, 
20  HoAv.  Pr.  70.  But  see  Nason  v.  Ludington, 
13  Abb.  N.  Cas.  301  [affirmed  in  82  N.  Y. 
626],  holding  that  a  referee's  conclusions  as 
to  the  weight  to  be  given  to  conflicting  testi- 
mony do  not  bind  a  court,  as  do  similar  con- 
clusions of  a  jury. 

North  Carolina. —  Ballard  r.  Mitchell,  53 
N.  C.  153. 

OJclahoma. —  Shannon  r.  Petherbridge,  17 
Okla.  507,  87  Pac.  668;  Erisman  r.  Kerwin, 
8  Okla.  92,  56  Pac.  858. 

Pennsylvania. —  Harris'  Appeal,  2  Grant 
304;  Duer  ?;.  Boyd,  1  Serg.  &  R.  203;  Wil- 
liams V.  Craig,  1  Dall.  313,  1  L.  ed.  153; 
Davis  V.  Wood,  1  Del.  Co.  382;  Mvers  v. 
Fichtner,  10  Kulp  45;  Meredith  r.  Thomas, 
4  Kulp  505;  Garrahan  r.  Randall,  4  Kulp 
360;  Lackawanna  Iron,  etc.,  Co.  r.  Fales,  5 
Leg.  Gaz.  14;  Jones  r.  Jones,  II  Phila.  559. 

South  Carolina. —  Perry  r.  Sullivan  Mfg. 
Co.,  6  S.  C.  310. 


See  42  Cent.  Dig.  tit.  "Reference,"  §  154. 

But  see  Lucas  County  v.  Fulton  County,  3 
Ohio  S.  &  C.  PI.  Dec.  159,  2  Ohio  N.  P.  47. 

Report  as  conditional  verdict. —  In  an  ac- 
tion of  ejectment  for  purchase-money,  a  ref- 
eree, under  the  act  of  April  6,  1869  (Pamphl. 
Laws  726),  may  file  a  report  having  the 
same  effect  as  a  conditional  verdict.  Heath 
r.  Gardner,  10  Wkly.  Notes  Cas.  (Pa.) 
495. 

In  New  Jersey,  where  a  reference  is  or- 
dered by  the  court  with  the  consent  of  the 
parties,  the  report  of  the  referee  will  be  con- 
trolled as  the  verdict  of  a  iury  would  be,  and 
set  aside  if  unsupported  by  the  evidence 
(Harper  Mach.  Co.  v.  Sinclair,  (Sup.  1908) 
68  Atl.  890;  Beattie  f.  David,  40  N.  J.  L. 
102;  Potts  V.  Excelsior  Carpet  Lining  Co., 
36  N.  J.  L.  301;  Nugent  v.  Downing,  10 
N.  J.  L.  J.  292 )  ;  at  least  where  there  is  no 
statement  in  the  rule  of  reference  that  the 
report  is  to  have  the  effect  of  an  arbitration 
(Harper  Mach.  Co.  r.  Sinclair,  supra). 

Limitation  of  rule. —  The  rule  that,  on  a 
motion  to  set  aside  the  report  of  a  referee,  it 
is  to  be  treated  as  equivalent  to  the  verdict 
of  a  jury  in  respect  of  the  facts  involved, 
can  only  be  applied  when  the  grounds  of  the 
report  are  explicitly  stated  by  the  referee,  or 
from  the  nature  of  the  controversy  are  ap- 
parent upon  the  face  of  the  report.  Scranton 
V.  Baxter,  4  Sandf.  (N.  Y.)  5. 

Findings  on  question  of  credibility. —  Tlie 
finding  is  not  conclusive  on  a  question  of 
credibility,  as  would  be  the  finding  of  a  jury, 
where  w'itnesses  are  directly  in  conflict. 
Nason  v.  Ludington,  19  Alb.  L.  J.  (N.  Y.) 
179  [a/firming  13  Abb.  N.  Cas.  401]. 

Effect  of  stipulation. —  By  stipulation  of 
the  parties  to  an  action  at  law,  the  case  was 
referred  to  a  referee,  the  stipulation  provid- 
ing that  his  findings  of  fact  should  have  the 
same  force  and  effect  as  the  verdict  of  a 
jury.  It  was  held  that  the  referee's  findings 
of  fact  w^ere  equivalent,  under  such  stipula- 
tion, to  a  special  verdict,  and  could  not  be 
modified  by  the  court  or  reviewed,  except  in 
so  far  as  to  determine  whether  they  were 
supported  by  any  evidence.  U.  S.  Projectile 
Co.  r.  Sharpless,  115  Fed.  996. 

Where  the  evidence  is  not  set  out,  the  ref- 
eree's decision  will  be  sustained  (Dunbar  r. 
Bittle,  7  Wis.  143),  although  plaintiff  duly 
excepted  (Lipskv  r.  Heller,  199  Mass.  310, 
85N.  E.  453). 

41.  Thompson  r.  Patterson,  54  Cal.  542. 

42.  Gilmore  r.  Putnam  County.  35  Ind. 
344.  Compare  Lawrence  r.  Hyman,  79  N.  C. 
209;  Green  r.  Jones,  78  N.  C' 265 ;  Armfiold 
V.  Brown.  70  N.  C.  27;  Green  r.  Castlebury, 
70  N.  C  20. 

43.  California. —  Noonan  r.  Hood,  49  CaL 
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293;  Cappe  t\  Brizzolara,  19  Cal.  607; 
Knowles  v.  Joost,  13  Cal.  620. 

Illinois. —  Scott  v.  Maxwell,  18  111.  App. 
72. 

Iowa. —  Cooley  v.  Osborne,  50  Iowa  526. 
Kansas. —  Chandler  v.  Dye,  37  Kan.  765, 

15  Pac.  925;  Owen  v.  Owen,  9  Kan.  91. 
Massachusetts. —  Paddock    v.  Commercial 

Ins.  Co.,  104  Mass.  521. 

Missouri. —  Walton  r.  Walton,  17  Mo.  376; 
Father  Matthew  Young  Men's  Total  Absti- 
nence, etc.,  Soc.  V.  Fitzwilliam,  12  Mo.  App. 
445;  Conklin  v.  Cabanne,  9  Mo.  App.  579; 
Hoyt  V.  Clark,  8  Mo.  App.  566;  Mjir'phy  v. 
Jones,  7  Mo.  App.  570;  Brooks  v.  West,  3 
Mo.  App.  582. 

Nebraska. —  Brown  v.  O^Brien,  4  Nebr.  195. 

New  Jersey. — Fitch  v.  Archibald,  29  N.  J.  L. 
160. 

Neio  Yorfc.— Ball  v.  Loomis,  29  N.  Y.  412; 
Bearss  v.  Copley,  10  N.  Y.  93;  Butler  v. 
Truslow,  55  Barb.  293;  Smith  v.  McCluskey, 
45  Barb.  610;  Watson  v.  Campbell,  28  Barb. 
421;  Smith  v.  Schanck,  18  Barb.  344;  Durkee 
V.  Mott,  8  Barb.  423;  Carley  v.  Wilkins,  6 
Barb.  557;  Wilson  v.  Allen,  6  Barb.  542; 
Quackenbush  v.  Ehle,  5  Barb.  469;  Baker  v. 
Martin,  3  Barb.  634;  Green  v.  Brown,  3 
Barb.  119;  Sackett  v.  New  York,  etc.,  R.  Co.. 

8  Bosw.  228 ;  New  York  Car  Oil  Co.  v.  Rich- 
mond, 6  Bosw.  213;  Woodruff  i\  Commercial 
Mut.  Ins.  Co.,  2  Hilt.  130;  Moran  v.  Bogert, 

16  Abb.  Pr.  N.  S.  303;  Train  v.  Brown,  12 
Abb.  Pr.  217,  21  How.  Pr.  93;  Doyle  v.  St. 
James'  Church,  7  Wend.  178;  Allard  v. 
Mouclion,  1  Johns.  Cas.  280.  Compare  Mur- 
ray V.  Barney,  34  Barb.  336. 

North  Carolina. —  Perry  v.  Hardis,  99 
N.  C.  21,  5  S.  E.  230;  Usry  v.  Suit,  91  N.  C. 
406. 

Oregon. —  Fahie  v.  Lindsay,  8  Oreg.  474. 

Pennsylvania. —  Selser's  Estate,  8  Pa.  Co. 
Ct.  254 ;  Lackawanna  Iron,  etc.,  Co.  v.  Fales, 
5  Leg.  Gaz.  14 ;  Finch  v.  Heermans,  5  Luz. 
Leg.  Reg.  125;  Snyder  v.  Rainey,  31  Pittsb. 
Leg.  J.  N.  S.  49;  Henne's  Estate,  2  Woodw. 
352.  See  also  In  re  Johns,  2  Chest.  Co.  Rep. 
281.  Compare  Davison  v.  Order  of  Hibernians, 

9  Kulp  356. 

South  Carolina. —  Fields  v.  Hurst,  20  S.  C. 
282. 

Vermont. —  Harris  v.  Howard,  56  Vt.  695 ; 
Hodges  r.  Hosford,  17  Vt.  615;  Putnam  v, 
Dutton,  8  Vt.  396.  Compare  Bull  v.  Griffith, 
30  Vt.  273. 

West  Virginia. —  Frv  v.  Feamster,  36 
W.  Va.  454,  15  S.  E.  253. 

Wisconsin. —  Sullivan  v.  Sullivan,  122  Wis. 
326,  99  N.  W.  1022;  Remington  v.  Eastern 
R.  Co.,  109  Wis.  154,  84  N.  W.  898 ;  Johnson 
V.  Goult,  106  Wis.  247.  82  N.  W.  139  [over- 
ruling Briggs  V.  Hiles,  87  Wis.  438,  58  N.  W. 
752],  holding  that  findings  of  fact  may  be 
set  aside  where  against  the  clear  preponder- 
ance of  evidence,  although  there  is  some  evi- 
dence to  support  them. 

See  42  Cent.  Dig.  tit.  "Reference,"  §§  153, 
193. 

Palpable  error. — A  fact  found  by  an  au- 
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ditor  must  be  taken  as  true,  unless  the  error 
be  palpable.  Robinett's  Appeal,  36  Pa.  St.. 
174;  White's  Appeal,  36  Pa.  St.  134;  White- 
side's Appeal,  23  Pa.  St.  114. 

In  case  of  a  common-law  reference,  if  it 
appears  that  the  referee  has  exercised  his 
honest  and  incorrupt  judgment  in  finding  the 
facts,  after  a  full  and  fair  hearing  of  the 
parties,  the  court  cannot  decline  to  accept 
the  report  upon  the  ground  that  the  referee 
has  erred  in  his  judgment.  U.  S.  v.  Ramsey, 
158  Fed.  488. 

Plain  mistake. —  Findings  of  fact  cannot 
be  set  aside  except  for  plain  mistake  by  the 
referee,  or  in  cases  where  the  referee  dis- 
torts the  evidence  in  reaching  his  conclusions. 
Hibbs  V.  Woodward,  7  Luz.  Leg.  Reg.  (Pa.) 
77. 

Where  a  referee  finds  a  material  fact,  in 

the  absence  of  such  evidence  as  would,  under 
like  circumstances,  authorize  a  judge  to  sub- 
mit the  question  to  the  jury,  the  finding  is 
not  conclusive.  Putnam  v.  Hubbell,  42  N.  Y. 
106. 

Credibility  of  witnesses. — It  is  within  the 
sound  discretion  of  the  court  to  set  aside  the 
report  on  the  ground  that  it  is  founded  on 
the  testimony  of  a  witness  whose  credibility 
was  impeached  before  the  referees.  Ex  p. 
Ba&sett,  2  Cow.  (N.  Y.)  458.  Where  the 
award  rested  on  the  testimony  of  a  single 
witness,  and  that  being  liable  to  great  dis- 
trust as  to  its  accuracy,  the  court  set  aside 
the  judgment  on  the  award,  and  ordered  a 
new  trial  bv  a  jurv.  Kennedy  v.  New  York, 
etc.,  R.  Co.,''3  Due/  (N.  Y.)  69. 

In  Michigan,  however,  the  circuit  court  can- 
not set  aside  a  report  as  against  the  weight 
of  evidence,  and  order  a  new  trial.  People  v.. 
Wayne  Cir.  Judge,  18  Mich.  483. 

In  case  of  doubt. —  The  trial  court  may,  in 
its  discretion,  vacate  the  report  and  order  a 
new  trial  before  itself,  when  it  is  unable  to 
determine  from  the  evidence  reported  by  the 
referee  whether  the  facts  found  by  him  are 
established  by  the  proofs.  Sullivan  v.  Sulli- 
van, 122  Wis.  326,  99  N.  W.  1022 ;  Fairbanks 
V.  Holliday,  59  Wis.  77,  17  N.  W.  675. 

Facts  deduced  from  other  facts. — An  au- 
ditor's report,  if  of  facts  directly  proved  by 
the  witnesses,  is  entitled  to  great  weight;  to 
less,  if  merelv  a  deduction  therefrom.  Hind- 
man's  Appeal,  85  Pa.  St.  466.  The  report  of 
an  auditor  is  not  to  be  set  aside,  if  he  comes 
to  the  result  by  inferring  a  fact  which  he 
might  legitimately  infer  from  the  evidence, 
Kent  V.  Hancock,  13  Vt.  519.  But  a  report 
will  be  set  aside  where  it  was  made  upon  in- 
ferences from  the  facts  that  the  law  will  not 
warrant.  Parker  v.  Avery,  Kirby  (Conn.) 
353. 

Findings    from    undisputed    facts. —  If  a 

referee's  finding  is  a  deduction  from  undis- 
puted facts,  or  from  uncontradicted  and  cred- 
ible evidence,  such  finding  is  given  no  greater 
weight  than  the  court's  findings  at  law,  since 
the  referee  has  no  greater  facilities  than  the 
court  for  reaching  a  correct  conclusion. 
Grauel  v.  Wolfe,  185  Pa.  St.  83,  39  Atl.  819; 
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stipulation  or  agreement  of  the  parties  to  that  effect  upon  the  submission  by  them 
of  the  matter  to  arbitration.** 

4.  Report  as  Evidence.*^  In  some  jurisdictions,  where  a  trial  is  had  after  the 
reference  and  the  return  of  a  report,  the  report  is  admissible  in  evidence.*^  But 
such  portions  of  the  report  as  are  outside  of  the  order  of  reference  or  pleadings 
cannot  be  considered  as  evidence  by  the  jury.*^    However,  the  report  need  not 


McConomy  v.  Reed,  152  Pa;  St.  42,  25  Atl. 
176;  Fidelity  Ins.,  etc.,  Co.  v.  Earle,  9  Pa. 
Dist.  198,  23  Pa.  Co.  Ct.  449. 

44.  Leighton  v.  Meserve,  117  Mass.  52; 
McCracken  v.  Clarke,  31  Pa.  St.  498  (holding, 
however,  that  an  agreement,  in  the  submis- 
sion of  a  pending  cause  to  arbitration,  that 
the  award  shall  be  final  and  conclusive,  is 

•  subject  to  the  implied  condition  that  the 
award  be  made  according  to  the  submission)  ; 
Gallup  V.  Reynolds,  8  Watts  (Pa.)  424; 
Meek  v.  Sancowicz,  4  Kulp  ( Pa. )  85 ;  Thomp- 
son y.  Warner,  62  Vt.  186,  20  Atl.  596; 
Morse  r.  Beers,  51  Vt.  359;  Griffin  v.  Cham- 
plain  Mut.  F.  Ins.  Co.,  50.  Vt.  460  (holding 
that  the  rule  of  reference  cannot  supersede  the 
agreement  whereon  it  is  founded;  and  the 
award  is  final  if  so  agreed,  whether  the  rule 
so  stated  or  not).  See  also  Goodridge  v, 
Dustin,  5  Mete.  (Mass.)  363;  Whalen  vj. 
Brennan,  34  Nebr.  129,  51  N.  W.  759;  Noonan 
V.  Orton,  22  Wis.  84. 

45.  See  also  m/ro,  VIII,  I,  5,  f,  (ii). 

46.  Hunneman  v.  Phelps,  199  Mass.  15,  85 
N.  E.  169;  Leverone  v.  Arancio,  179  Mass. 
439,  61  N.  E.  45  (holding  that  objections  to 
an  auditor's  report  cannot  be  taken  at  the 
trial  by  a  motion  to  strike  out  certain  por- 
tions thereof)  ;  Connolly  v.  Sullivan,  173 
Mass.  1,  53  N.  E.  143;  Peaslee  v.  Ross,  143 
Mass.  275,  9  E.  657;  Lincoln  v.  Taunton 
Copper  Mfg.  Co.,  9  Allen  (Mass.)  181;  Pick- 
ering i'.  Frink,  62  N.  H.  342  (holding  that  on 
a  trial  by  jury  of  a  cause  which  has  been 
heard  by  an  auditor,  defendant  cannot  pre- 
vent the  admission  in  evidence  of  the  auditor's 
report  by  confessing  a  part  of  plaintiff's 
claim)  :  Blodgett  v.  Cummings,  60  N.  H. 
115;  Shepardson  v.  Perkins,  60  N.  H.  76 
(holding  that  a  referee's  report  is  admissible 
before  the  jury,  even  though  it  contain  erro- 
neous conclusions  of  law)  ;  Lumpkin  v. 
Jaquess,  31  Tex.  Civ.  App.  10,  71  S.  W.  618; 
Moore  v.  Waco  Bldg.  Assoc.,  9  Tex.  Civ.  App. 
404,  28  S.  W.  1033;  Barry  v.  Barry,  2  Fed. 
Gas.  No.  1,060,  3  Cranch  C.  C.  120  (holding 
that  only  so  much  of  the  report  of  an  auditor 
is  admissible  as  states  the  items  claimed  by 
either  party  and  objected  to  by  the  other). 
See  also  Buck  v.  Hall,  170  Mass.  419,  49 
N.  E.  658;  Paulison  Halsey,  38  N.  J.  L. 
488 ;  Dean  v.  Susade,  37  N.  J.  L.  50,  effect  of 
failure  to  bring  case  to  trial.  Compare 
Flower  v.  Downs,  12  Rob.  (La.)  101;  Brad- 
ford V.  Wright,  5  R.  I.  338. 

An  agreement  to  refer  a  case  to  an  au- 
ditor is  not  an  agreement  that  his  report 
may  be  used  as  evidence  in  the  trial  of  the 
case  to  the  jury,  if  the  provision  of  the  stat- 
ute making  it  evidence  is  void.  Francis  v. 
Baker,  11  R.  I.  103,  23  Am.  Rep.  424. 

Discretion  of  court. —  Where  the  court  re- 


jects the  report  of  an  auditor,  and  submits 
the  case  to  a  jury,  it  is  w^ithin  its  discretion 
to  refuse  to  permit  the  report  to  be  read  in 
evidence,  Robson  v.  Jones,  33  Tex.  324. 
When  a  case  involving  an  inquiry  into  ac- 
counts is  referred  to  an  auditor  as  an  ordi- 
nary step  preliminary  to  the  trial,  on  the 
filing  of  the  auditor's  report  it  is  discre- 
tionary with  the  court  to  hear  and  settle  the 
case  either  with  or  without  the  aid  of  a  jury. 
Moore  v.  Jacobs,  182  Mass.  482,  65  N.  E.  847. 

As  dependent  on  court  in  which  action  tried. 
—  The  report  of  an  auditor  appointed  by  any 
court  in  which  an  action  is  pending  follows 
the  case  w^herever  it  goes,  and,  when  pertinent 
to  the  issue  on  trial,  is  admissible  in  what- 
ever court  the  trial  takes  place.  Collins  v. 
Poole,  190  Mass.  599,  77  N.  E.  484. 

Objections  to  admissibility. —  Where  par- 
ties agree  that  an  auditor  may  state  the  evi- 
dence on  which  he  founds  his  report,  and  he 
states  in  his  report  only  the  substance  of  the 
evidence,  his  report  may  be  used  as  evidence, 
on  the  trial,  by  the  party  in  whose  favor  it 
is  made.  The  other  party,  if  he  suppose  any 
material  evidence  to  be  omitted  in  the  report, 
should  apply  to  the  auditor,  before  the  trial, 
to  supply  the  omission.  Com.  v.  Cambridge, 
4  Mete.  (Mass.)  35.  The  objection  that  the 
conclusions  of  an  auditor's  report  are  based 
upon  incompetent  evidence  cannot  be  made 
for  the  first  time  at  the  trial,  but  must  be 
raised  by  motion  to  recommit.  Winthrop  v. 
Soule,  175  Mass.  400,  56  N.  E.  575.  It  is  no 
ground  of  exception  to  the  admission  in  evi- 
dence that  the  auditor  appointed  a  time  and 
place  for  the  hearing  which  were  not  con- 
venient to  the  counsel  of  the  party  excepting, 
as  the  counsel  of  the  other  party  knew. 
Cheshire  v.  Rowland,  13  Gray  (Mass.)  321. 

A  minority  report,  made  by  one  of  three 
auditors  to  whom  a  cause  was  referred,  is 
not  admissible  in  evidence  on  the  trial  of 
the  action.  Lincoln  v.  Taunton  Copper  Mfg. 
Co.,  9  Allen  (Mass.)  181. 

Depositions  as  part  of  report. —  Where  a 
cause  has  been  referred  to  an  auditor  under 
Mich.  Comp.  Laws,  §  4197,  depositions  taken 
by  the  auditor  and  returned  into  court  with 
his  report,  but  not  attached  to  or  forming  a 
part  of  it,  cannot  be  used  as  evidence  on  the 
trial  of  the  cause  in  the  circuit  court,  the 
account  stated,  and  nothing  else,  being  made 
evidence  by  the  statute.  Beard  r.  Spalding, 
12  Mich.  309. 

Practice  in  New  Hampshire  see  Maleham  v. 
Cook,  55  N.  H.  450;  Norton  v.  Hazleton.  45 
N.  H.  240;  Dole  v.  Erskine,  37  N.  H.  316; 
Cheslev  v.  Chesley,  37  N.  H.  229;  King  i\ 
Hutchlns,  26  N.  H.  139. 

47.  Flint  r.  Hubbard,  1  Allen  (Mass.)  252; 
Bartlett  v.  Trefethen,  14  N.  H.  427  (holding 
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be  introduced  in  evidence  except  where  the  court  so  requires/^  although  it  has 
been  held  that  the  court  has  authority  to  require  it  to  be  read  at  the  trial,  although 
against  the  objection  of  the  parties. When  introduced  in  evidence,  it  is  "prima 
Jade  but  not  conclusive  evidence  of  the  findings  and  facts  contained  therein.'^^ 
Either  party  may  impeach  it,^^  either  by  new  evidence  outside  that  reported,^^  or 
by  the  evidence  reported  by  the  referee.^^    The  burden  of  proof  is  not  shifted,^* 


that  an  auditor's  report,  including  other  mat- 
ters than  a  statement  of  the  account  between 
the  parties,  is  not  competent  evidence)  ; 
Barkley  v.  Tarrant  County,  53  Tex.  251. 

Effect  of  amendment  of  pleadings. — An  au- 
ditor's report  is  competent  evidence  of  facts 
stated  in  it  which  are  objected  to  before  him 
as  not  admissible  under  the  answer,  if  the 
answer,  after  the  return  of  the  report,  and 
before  trial,  is  amended  by  leave  of  court,  so 
as  to  meet  the  objection.  Washington  County 
Mut.  Ins.  Co.  V.  Dawes,  6  Gray  (Mass.)  376. 

48.  Chesley  v.  Chesley,  37  N.  H.  229. 

Reading  all  of  report. — A  party  who  intro- 
duced an  auditor's  report  at  the  trial  and 
relies  on  any  part  of  it  as  evidence  may  be 
properly  required  to  read  the  whole  report, 
but  is  not  thereby  precluded  from  controlling 
by  other  evidence  the  'prima  -facie  case  made 
by  the  auditor's  report  in  other  respects. 
Fogg  V.  Farr,  16  Gray  (Mass.)  396. 

49.  Clark  v.  Fletcher,  1  Allen  (Mass.)  53. 

50.  Georgia.. — Arthur  v.  Gordon  County,  67 
Ga.  220;  Roberts  v.  Summers,  47  Ga.  434; 
Camp  c.  Mayer,  47  Ga.  414. 

Maine.— Howard  v.  Kimball,  65  Me.  308. 

MassacJLUsetts. —  Anderson  v.  Metropolitan 
Stock  Exch.,  191  Mass.  117,  77  N.  E.  706; 
Carroll  V.  Carroll,  188  Mass.  558,  74  N.  E. 
913;  Phillips  v.  Cornell,  133  Mass.  546; 
Ford  V.  Burchard,  130  Mass.  424;  Lyons  v. 
Bicker,  128  Mass.  452 ;  Newell  v.  Chesley,  122 
Mass.  522;  Hutchison  v.  Tucker,  121  Mass. 
402;  Lowe  v.  Pimental,  115  Mass.  44;  Nolan 
i\  Collins,  112  Mass.  12;  Peru  Steel,  etc.,  Co. 
V.  Whipple  File,  etc.,  Mfg.  Co.,  109  Mass. 
464;  Crafts  v.  Crafts,  13  Gray  360;  Leathe 
V.  Bullard,  8  Gray  545  (holding  that  the 
report  of  an  auditor  is  prima  facie  evidence 
of  the  facts  found  by  him,  even  if  he  reports 
the  evidence  in  detail  on  w^hich  his  finding  is 
l)ased)  ;  Bich  v.  Jones,  9  Cush.  329;  Barnard 
V.  Stevens,  11  Mete.  297;  Paine  v.  Ball,  3 
Mass.  235. 

Missouri. —  Ball  v.  McCrary,  45  Mo.  App. 
365. 

Neio  Hampshire. —  Shepardson  v.  Perkins, 
60  N.  H.  76 ;  Lull  v.  Cass,  43  N.  H.  62 ;  Stone 
V.  Aldrich,  43  N.  H.  52;  Shoutee  v.  Swindles, 
37  N.  H.  559;  Mathes  v.  Bennett,  21  N.  H. 
188;  Bellows  v.  Woods,  18  N.  H.  305. 

New  Jersey. — ■  Boodv  f.  Pratt,  64  N.  J.  L. 
281,  45  Atl.  598. 

Texas. —  Eagle  Mfg.  Co.  v.  Hanaway,  90 
Tex.  581,  40  S.  W.  13;  Moore  v.  Waco  Bldg. 
Assoc.,  9  Tex.  Civ.  App.  404,  28  S.  W.  1033. 

West  Virginia. — -State  v.  Barnes,  52  W.  Va. 
85,  43  S.  E.  131. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  156. 

Compare  Gagnet  v.  New  Orleans,  23  La. 
Ann.  207. 

Statutory  provisions. —  Ga.  Code,  §  3097, 
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providing  that  an  auditor's  report  is  prima 
facie  evidence  of  the  truth,  does  not  apply 
where  the  report  is  made  after  hearing  but 
one  side.  Cutliff  v.  Boyd,  72  Ga.  302.  Under 
Mass.  Gen.  St.  c.  121,  §  40,  making  the  report 
of  an  auditor  prima  facie  evidence  upon  the 
matters  referred  to  in  such  report,  it  is 
prima  facie  evidence  both  of  the  result  of  the 
accounts  and  of  the  facts  and  inferences 
stated,  even  though  including  a  finding  upon 
the  general  question  of  defendant's  liability. 
Holmes  v.  Hunt,  122  Mass.  505,  23  Am.  Rep. 
381. 

Inferences  of  fact. —  Where  specific  find- 
ings of  fact  are  made  by  an  auditor,  the 
court  has  the  right  to  draw  inferences  of  fact 
contrary  to  those  drawn  by  the  auditor. 
Wirth  V.  Kuehn,  191  Mass.  51,  77  N.  E.  641. 

51.  Johnson  v.  Kimball,  172  Mass.  398, 
52  N.  E.  386;  Kendall  v.  Weaver,  1  Allen 
(Mass.)  277. 

52.  Keaton  v.  Mayo,  71  Ga.  649;  Fletcher 
V.  Powers,  131  Mass.  333  (holding  that  in 
suit  for  the  conversion  of  chattels,  plaintiff  is 
not  precluded  from  putting  in  evidence  of 
their  value  by  the  fact  that  he  offered  no 
evidence  on  this  point  before  an  auditor  to 
whom  the  case  had  been  referred)  ;  Somers 
V.  Wright,  114  Mass.  171  (holding  that  in  an 
action  to  recover  for  goods  Sold  and  delivered 
which  had  been  referred  to  an  auditor  for 
report,  the  introduction  of  the  auditor's  re- 
port cannot  exclude  other  competent  evidence, 
whether  received  before  such  auditor  or  not, 
although  the  report  shows  that  the  evidence 
was  rejected  by  the  auditor  at  the  hearing 
before  him)  ;  Allen  v.  Hawks,  11  Pick. 
(Mass.)  359;  Com.  v.  Cambridge,  4  Mete. 
(Mass.)  35;  Shepardson  v.  Perkins,  60  N.  H. 
76;  Lull  V.  Cass,  43  N.  H.  62  (holding  that 
a  party  reading  in  evidence  on  the  trial  an 
auditor's  report  previously  made  may  intro- 
duce evidence  in  addition  to  it,  and  prove 
items  not  allowed  by  the  auditor).  See  Mor- 
ris V.  Lemp,  13  Ida.  116,  88  Pac.  761. 

53.  Keaton  r.  Mayo,  71  Ga.  649;  Com.  v. 
Cambridge,  4  Mete.  (Mass.)  35. 

Restatement  of  rule.— Where  an  auditor's 
report  in  favor  of  one  party  states  particular 
facts  from  which  a  conclusion  in  favor  of 
either  party  may  be  inferred,  the  jury,  from 
those  facts,  without  other  evidence,  may  give 
a  verdict  against  the  conclusion  of  the  au- 
ditor. Emerson  v.  Patch,  129  Mass.  299.  An 
auditor's  general  finding,  although  prima 
facie  evidence  warranting  a  verdict  in  ac- 
cordance therewith,  may  be  overcome  by  the 
particular  facts  and  the  evidence  stated  in 
his  report  and  justifying  a  different  conclu- 
sion.   Blackingt'on     'Johnson,  126  Mass.  21. 

54.  Wvman  v.  Whicher,  179  Mass.  276,  60 
N.  E.  012;  Lonergan  v.  Peck,  136  Mass.  361; 
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although  if  no  evidence  is  introduced  to  rebut  the  report  the  verdict  must  be  for 
the  party  in  whose  favor  the  report  was  rendered. Proper  instructions  should 
be  given  the  jury  as  to  the  use  and  effect  of  the  report,  especially  where  it  has 
been  excepted  to  and  the  whole  report  has  been  read  in  evidence.^^  An  instruc- 
tion that  the  report  is  not  entitled  to  great  weight  is  properly  refused.^^  So  where 
evidence  is  introduced  by  both  parties,  it  is  error  to  instruct  that  there  is  a  pre- 
sumption of  fact  that  the  report  is  correct. But  an  instruction  that  it  must  be 
assumed  that  the  referee,  as  an  officer  of  the  court  acting  in  a  judicial  capacity, 
had  acted  in  a  proper  manner,  is  not  erroneous. The  court  may  instruct  that 
if  there  is  not  sufficient  evidence  to  support  a  finding  the  verdict  should  be  in 
favor  of  the  exception  thereto. On  the  trial  it  is  sufficient  if  plaintiff  makes 
out  a  case  by  facts  outside  of  the  referee's  report,  although  he  is  not  entitled  to 
recover  on  the  facts  and  evidence  stated  in  the  report. 

5.  Objections  and  Exceptions  and  Hearing  Thereof  in  General  —  a.  Nature 
and  Scope. Generally  the  report  is  reviewed  by  means  of  exceptions  thereto 
filed  by  the  party  against  whom  the  report  is  rendered. However,  only  errors 


Morgan  v.  Morse,  13  Gray  (Mass.)  150; 
Bradford  y.  Stevens,  10  Gray  (Mass.)  379; 
Blodgett  V.  Cummings,  GO  N.  H.  115.  But 
see  Taunton  Iron  Co.  v.  Richmond,  8  Mete. 

(Mass.)    434;    Jones    v.   Stevens,    5  Mete. 

(Mass.)  373. 

55.  Bradford  v.  Stevens,  10  Grav  (Mass.) 
379. 

56.  Flair  v.  Manhattan  Ins.  Co.,  112  Mass. 
320;  Kendall  May,  10  Allen  (Mass.)  59; 
Taunton  Iron  Co.  v.  Richmond,  8  Mete. 
(Mass.)  434;  Allen  v.  Hawks,  11  Pick. 
(Mass.)  359. 

Where  there  are  some  items  in  the  report 
not  excepted  to,  the  report  is  admissible  be- 
fore tlie  jury  but  the  court  must,  by  instruc- 
tions, eliminate  from  the  consideration  of  the 
jury  that  part  of  the  report  containing  items 
excepted  to  and  charge  that  the  issue  as  to 
such  items  must  rest  upon  evidence  irrespec- 
tive of  the  report.  Hill  v.  Dons,  (Tex.  Civ. 
App.  1896)  37  S.  W.  638. 

57.  Clement  v.  British  American  Assur. 
Co.,  141  Mass.  298,  5  N.  E.  847. 

58.  Wvman  v.  Whicher,  179  Mass.  276,  60 
N.  E.  612. 

59.  Hunneman  v.  Phelps,  199  Mass.  15,  85 
N.  E.  1G9. 

60.  Dickenson  v.  Moore,  117  Ga.  887,  45 
^.  E.  240. 

61.  Paul  V.  Wilbur,  189  Mass.  48,  75  N.  E. 
63. 

62.  Assignments  of  errors  on  appeal  see 

Appeal  and  Ereoe,  2  Cyc.  996. 

63.  (Jeorgia. —  Peavv  v.  McDonald,  119  Ga. 
865,  47  S.  E.  203  (holding  that  a  point  that 
the  auditor,  at  the  time  of  filing  his  report, 
has  lost  all  control  over  the  case,  may  be 
raised  by  way  of  exception,  although  the 
bettor  practice  is  to  move  to  disregard  it,  on 
the  ground  that  it  was  a  mere  nullity)  ; 
Walker  v.  Walker,  25  Ga.  65. 

,    Indiana. —  Gauntt  v.  State,  81  Ind.  137. 

Maine. —  Thompson  v.  Mason,  92  Me.  98, 
42  Atl.  314,  holding  that  where  a  referee 
awards  costs,  and  in  his  report  specifically 
<!<'si(>ii;itos  the  items,  whether  the  award  is 
orronoous  is  a  question  of  law,  and  excep- 
tions will  lie,  as  a  matter  of  right,  to  the 
acceptance  of  the  report. 


Maryland. — Woods  v.  Matchett,  47  Md.  390 
(holding  that  a  party  may  except  to  the  con- 
firmation of  an  award  on  the  ground  of  usury 
in  the  computation,  although  no  such  defense 
was  made  before  the  arbitrator)  ;  Northern 
Cent.  R.  Co.  v.  Baltimore  Canton  Co.,  24  Md. 
500. 

Massachusetts. —  See  also  Keith  v.  Marcus, 
182  Mass.  320,  65  X.  E.  421. 

NeiD  Yor/v.— Quimby  v.  Claflin,  77  N.  Y. 
270;  Shaw  v.  Bryant,  65  Hun  57,  19  N.  Y. 
Suppl.  618;  Forrest  v.  Forrest,  5  Bosw.  672 
[affirmed  in  24  How.  Pr.  609  note].  See  also 
Bates  V.  Holbrook,  41  Misc.  129,  83  N.  Y. 
Suppl.  929. 

North  Carolina.—  State  v.  McKenzie,  65 
N.  C.  102,  holding  also  that  neither  party 
has  the  right  to  require  that  the  facts  shall 
be  passed  upon  by  a  jury. 

Virginia. —  See  Simmons  v.  Simmons,  33 
Gratt.  451;  Brewer  v.  Hastie,  3  Call  22,  hold- 
ing that  on  a  bill  for  an  account,  if  the  an- 
swer admit  sundry  dealiTigs,  and  the  commis- 
sioner report  a  balance  due,  without  excep- 
tion before  him  or  in  the  court  of  chancery, 
defendant  cannot  object,  in  the  court  of  ap- 
peals, that  there  was  no  evidence  of  the  debt. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  158. 

Where  the  reference  is  not  to  hear  and 
determine  but  to  take  evidence  and  report  it 
to  the  court  with  the  referee's  opinion 
thereon,  exceptions  to  the  report  are  unavail- 
ing, but  they  must  be  the  decision  of  the 
court  based  on  the  report.  Winfield  V. 
Stacom,  40  N.  Y.  App.  Div.  95,  57  N.  Y. 
Suppl.  563;  Doremus  r.  Doremus,  76  Hun 
(N.  Y.)  337,  27  N.  Y.  Suppl.  1039. 

Exclusive  mode.— Where  a  referee  reports 
the  facts  and  liis  conclusions  thereon,  such 
conclusions  may  be  questioned  only  by  excep- 
tion thereto.    Gauntt  r.  State.  81  Ind.  137. 

Erroneous  findings. —  Exceptions  to  the  re- 
port of  a  court  commissioner  are  proper  only 
where  the  commissioner  has  come  to  an  erro- 
neous conclusion  of  law  or  fact  on  the  evi- 
dence before  him  toncliing  the  reference. 
Emerson  i*.  Atwator,  12  INIich.  314. 

Who  may  file. — Assistant  counsel,  retained 
after  the  arbitrators  to  whom  the  cause  was 
submitted  had  made  their  award,  could  not 
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apparent  on  the  face  of  the  report  can  be  reached,  in  some  jurisdictions,  by  means 
of  exceptions.®*  The  proceedings  before  the  referee/^  such  as  his  ruHngs  on  the 
admissibihty  of  evidence/®  are  generally  not  the  subject  of  an  exception  to  the 
report*  Nor  has  the  court  power  on  exceptions  to  review  the  evidence;  this  can 
only  be  done  on  a  motion  for  a  new  trial,  as  in  case  of  a  finding  by  the  court  or 
the  verdict  of  a  jury.®^  So  mere  defects  or  omissions  in  the  report  are  ordinarily 
not  the  subject  of  exceptions,  but  can  only  be  raised  by  motion  to  recommit  the 
report.®^  In  some  jurisdictions,  where  the  report  is  conclusive  on  the  facts, 
exceptions  can  only  be  taken  to  conclusions  of  law.®^ 

b.  Necessity.'^  Generally  objections  to  the  report  can  be  urged  only  in  so 
far  as  covered  by  the  exceptions  filed  thereto.''^    It  has  been  held,  however,  that 


be  permitted  to  file  exceptions  to  the  report 
which  the  attorney  of  record  was,  by  his  con- 
duct and  admissions  during  the  trial,  pre- 
cluded from  taking.  Bollmann  v.  BoUmann, 
6  S.  C.  29. 

Where  the  report  is  filed  after  the  time 
provided  by  the  order  of  court,  the  remedy 
of  the  party  objecting  to  the  findings  is  to 
file  exceptions.  Hart  r.  Manson,  120  Ga.  481, 
47  S.  E.  929. 

New  grounds  of  defense  not  set  forth  in 
the  pleadings  cannot  be  urged  by  way  of  ex- 
ceptions.   Davis  V.  Foley,  Walk.  (Miss.)  43. 

In  Illinois  the  statute  enabling  a  party  to 
raise  questions  of  law  by  exceptions  to  the 
report  dispenses  w"ith  the  necessity  of  sub- 
mitting propositions  of  law  in  cases  heard 
before  a  referee.  Western  Union  Cold-Storage 
Co.  1-.  Bankers'  Nat.  Bank,  176  111.  260,  52 
N.  E.  30  [affirming  73  111.  App.  410]  ;  Chicago 
Sanitary  Dist.  v.  Cook,  169  111.  184.  48  N.  E. 
461,  6f  Am.  St.  Eep.  161,  39  L.  R.  A.  369 
{affirming  67  111.  App.  286]. 

64.  Thompson  r.  White,  4  Serg.  &  R.  (Pa.) 
135;  Whipple  v.  Whipple,  13  R.  I.  534.  See 
also  U.  S.  V.  Ramsey,  158  Fed.  488. 

Matters  not  appearing  on  the  record  which 
took  place  in  the  proceeding  before  the  arbi- 
trators during  the  time  in  which  the  cause 
was  out  of  court,  from  the  time  when  the 
jurisdiction  became  vested  in  the  arbitrators 
to  the  time  when  the  award  was  entered,  can 
be  reviewed  only  by  appeal.  Thompson  v. 
White,  4  Serg.  &  R.  (Pa.)  135. 

65.  Duffy  V.  Duncan,  32  Barb.  (N.  Y.) 
587  [affirmed  in  35  N.  Y.  187]  ;  Van  Syckle 
V.  Stewart,  10  Phila.  (Pa.)  547  (holding  that 
an  exception  that  the  legal  arbitrator,  ap- 
pointed under  the  act  of  April  6,  1870,  pro- 
viding for  legal  arbitration  in  designated 
counties  of  the  state,  did  not  duly  reflect  on 
the  case,  being  insusceptible  of  proof,  will  be 
dismissed)  :  Abbott  v.  Myers,  5  Phila.  (Pa.) 
451;  Read\\  Winston,  4  Hen.  &  M.  (Va.) 
450.    See  also  State  v.  Scott,  84  N.  C.  184. 

Failure  of  the  referee  to  be  sworn  accord- 
ing to  law  is  not  ground  for  an  exception  of 
fact  to  his  report  but  the  proper  remedy  is 
Tdj  a  motion  to  recommit.  Harrison  v.  Har- 
rison, 115  Ga.  999,  42  S.  E.  382. 

66.  Allwright  v.  Skillings,  188  Mass.  538, 
74  IS^.  E.  944 ;  Collins  v.  Wickwire,  162  Mass. 
143,  38  ]S\  E.  365;  Briggs  v.  Oilman,  127 
Mass.  530.  See  also  Dean  v.  Roesler,  1  Hilt. 
(N.  Y.)  420.  Contra,  see  Geary  v.  New 
Haven,  76  Conn.  84,  55  Atl.  584;  Guarantee 
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Gold  Bond  Loan,  etc.,  Co.  v.  Edwards,  7 
Indian  Terr.  297,  104  S.  W.  624,  by  statute. 

An  objection  to  the  testimony  offered  can- 
not be  taken  by  exception  to  the  report  where 
not  urged  before  the  referee.  In  re  Little, 
47  N.  Y.  App.  Div.  22,  62  N.  Y.  Suppl.  27. 

67.  U.  S.  V.  Ramsey,  158  Fed.  488. 

68.  Fricker  v.  Americus  Mfg.,  etc.,  Co., 
124  Ga.  165,  52  S.  E.  65;  Phillips  v.  Collins- 
ville  Granite  Co.,  123  Ga,  830,  51  S.  E.  666; 
W^eldon  v.  Hudson,  120  Ga.  699,  48  S.  E.  130; 
Jones  V.  Nolan,  120  Ga.  588,  48  S.  E.  166 
( holding  that  failure  of  an  auditor  to  classify 
and  state  his  rulings  and  findings,  and  report 
his  conclusions  upon  the  law  and  facts,  as 
required  by  law,  is  ground  for  a  motion  to 
recommit,  and  not  for  an  exception  of  law  to 
his  report)  ;  Mason  v.  Seio  Fractional  School 
Dist.  No.  1,  34  Mich.  228;  Tilley  v.  Bivens, 
110  N.  C.  343,  14  S.  E.  920  (holding  that  the 
fact  that  the  referee  failed  to  find  certain 
facts  was  no  ground  for  exception  but  may 
be  ground  for  a  motion  to  recommit)  ;  Grant 
V.  Bell,  90  N.  C.  558 ;  Bollmann  v.  Bollmann, 
6  S.  C.  29  (holding  that  an  exception  to  the 
report  of  referees  for  w^ant  of  conformity  to 
the  requirement  of  Code  Civ.  Proc.  §  296,  that 
such  report  "  must  state  the  facts  found  and 
the  conclusions  of  law  separately,"  is  unten- 
able, as  such  provision  is  merely  directory, 
and  not  mandatory). 

Refusal  of  request  to  find. —  Exceptions  to 
the  refusal  of  a  referee  to  find  additional 
facts  will  not  lie,  but  the  party  must  move 
for  an  order  sending  back  the  report,  with 
instructions  to  add  findings  on  such  ques- 
tions. Rogers  v.  Wheeler,  52  N.  Y.  262. 
Where  there  is  conflicting  evidence  on  a 
question  of  fact,  a  request  by  one  of  the 
parties  that  the  referee  find  as  claimed  by 
him,  and  a  refusal  of  the  referee  so  to  find, 
is  not  the  ground  of  an  exception.  Potter  v. 
Carpenter,  71  N.  Y.  74. 

69.  Abbott  V.  Mathews,  26  Mich.  176;  Roe 
V.  Roe,  14  Hun  (N.  Y.)  612. 

70.  To  preserve  questions  for  review  on 
appeal  see  Appeal  and  Ereor,  2  Cyc.  733- 
737. 

71.  Alabama. —  Waldrop  v.  Carnes,  62  Ala. 
374. 

Illinois. —  Singer,  etc.,  Co.  v.  Steele,  125  111. 
426,  17  N.  E.  751. 

Iowa. —  Bauder  v.  Hinckley,  60  Iowa  185, 
14  N.  W.  228. 

Kentucky. — Payne  v.  Payne,  S  Ky.  L.  Rep. 
591. 
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no  exception  is  necessary  where  the  reference  is  merely  to  take  evidence  and 
report/^  nor  where  the  report  presents  a  question  of  law  to  the  court  for  its 
decision/^  nor  where  the  court  has  no  jurisdiction  over  the  matter  passed  on.'^'* 
So  a  party  interested  in  the  distribution  of  a  fund  may  be  heard,  although  no 
exceptions  are  filed,  where  his  equity  was  not  one  of  the  subjects  referred. "^^ 

e.  Time.  Exceptions  to  the  report  made  by  a  referee  of  the  proceedings  under 
the  order  must  be  filed  within  the  time  fixed  by  statute  or  rules  of  court, or  by  order 


l^ew  Mexico. —  Neher  v.  Arm! jo,  11  N.  M. 
67,  66  Pac.  517. 

^ew  York.— Coe  v.  Coe,  37  Barb.  232,  14 
Abb.  Pr.  86;  Honlahan  v.  Sackett's  Harbor, 
etc.,  R.  Co.,  24  How.  Pr.  155.  But  see  Man- 
deville  v.  Marvin,  30  Hun  282 ;  People  v.  Col- 
gate, 9  Hun  708  [affirmed  in  67  N.  Y.  512]. 

North  Carolina. —  Chard  v.  Warren,  122 
N.  C.  75,  29  S.  E.  373;  Smith  v.  Kron,  109 
N.  C.  103,  13  S.  E.  839;  Green  v.  Castle- 
berry,  70  N.  C.  20;  Southerland  v.  Mallett, 
2  N.  C.  461.  See  also  Depriest  r.  Patterson, 
94  N.  C.  519. 

Pennsylvania. —  Mengas'  Appeal,  19  Pa.  St. 
221.  See  also  Southern  Maryland  R.  Co.  V. 
Moyer,  23  Wkly.  Notes  Cas.  554. 

Texas. —  Hamm  v.  J.  Stone,  etc.,  Live  Stock 
Co.,  18  Tex.  Civ.  App.  241,  45  S.  W.  330. 

Wisconsin. —  Yates  v.  Shepardson,  39  Wis. 
173,  holding  that  the  report  of  a  referee  before 
whom  the  case  is  tried  is  final  as  to  any  fact 
found  by  him  to  v^^'hich  no  exception  v^as 

See  42  Cent.  Dig.  tit.  "  Reference,"  §  157. 

But  see  Headley  v.  Reed,  2  Cal.  322,  hold- 
ing that  where  the  report  is  not  made  im- 
mediately after  the  close  of  the  testimony,  it 
is,  by  section  191  of  the  Practice  Act,  deemed 
excepted  to. 

Excuses  for  not  excepting. —  The  fact  that 
a  referee's  report  is  filed  in  vacation  con- 
stitutes no  sufficient  reason  for  not  excepting 
thereto.    Roberts  v.  Cass,  27  Iowa  225. 

72.  Price  v.  Hicks,  14  Fla.  565;  Martin 
1-.  Hodges,  45  Hun  (N.  Y.)  38;  Frost  v. 
Reinach,  40  Misc.  (N.  Y.)  412,  81  N.  Y. 
Suppl.  246;  Atty.-Gen.  v.  Continental  L.  Ins. 
Co.,  64  How.  Pr.  (N.  Y.)  93;  Schulz  v. 
Schulz,  128  Wis.  28,  107  N.  W.  302. 

Report  under  interlocutory  decree. — A 
formal  exception  to  a  referee's  report  under 
an  interlocutory  decree  is  not  necessary,  and 
an  objection  that  the  exceptions  were  not  suf- 
ficiently specific  cannot  be  made.  Evertson  v. 
Givan,  16  How.  Pr.  (N.  Y.)  25. 

73.  Curtis  v.  Portland,  59  Me.  483; 
Sargeant  v.  Sargeant,  18  Vt.  330'. 

74.  Matter  of  Conklin,  7  N.  Y.  St.  280. 

75.  Butler  v.  Butler,  67  S.  C.  211,  45  S.  E. 
1-84. 

76.  Iowa.— In  re  Malvin,  93  Iowa  169,  61 
N.  W.  420. 

Kansas. —  Grayson  v.  Hinkle,  29  Kan.  277. 

Missouri. —  Reinecke  u.  Jod,  56  Mo.  386; 
Gibson  v.  Jenkins,  97  Mo.  App.  27,  70  S.  W. 
1076  (holding  that  the  statutory  requirement 
that  exceptions  must  be  filed  within  four 
torm-days  does  not  include  days  in  vacation)  ; 
Dallas  V.  Brown,  60  Mo.  App.  493. 

New  York.— In  re  Leffingwell,  30  Hun  528 


(holding  that  the  rules  of  court  apply  to  ref- 
erences ordered  by  the  surrogate)  ;  Catlin  v. 
Catlin,  2  Hun  378,  4  Thomps.  &  C.  6G4; 
Cowen  V.  West  Troy,  43  Barb.  48;  Bailey  v. 
Carter,  34  Misc.  270,  69  N.  Y.  Suppl.  616; 
New  York  v.  Erben,  24  How.  Pr.  358  [af- 
firmed in  38  N.  Y.  305] ;  Brewer  v.  Isish,  12 
How.  Pr.  481. 

Pennsylvania. —  Moore  v.  Hunter,  4  Yeates 
358,  3  Binn.  475  note;  Shewell  v.  W^coff,  1 
Dall.  312,  1  L.  ed.  152;  Warner  V.  Sax,  4 
Luz.  Leg.  Reg.  7. 

South  Carolina. —  Brown  V.  Rogers,  71  S.  C. 
512,  51  S.  E.  257,  holding  that  where  a  ref- 
eree in  an  accounting  has  filed  his  report, 
and  thereafter  files  a  second  report  on  a  sup- 
plemental matter  not  in  dispute,  such  second 
report  is  not  merged  in  the  first,  so  as  to 
authorize  exceptions  to  the  first  to  be  filed 
within  twenty  days  after  filing  of  notice  of 
second  report. 

Vermont. —  Cummings  v.  Fullam,  15  Vt. 
787,  holding  that  a  party  will  be  entitled  to 
the  usual  time,  under  the  rule,  for  filing  ex- 
ceptions to  a  report  of  auditors,  after  a 
motion  to  recommit  the  report  has  been  dis- 
posed of. 

Canada. —  See  Colchester  South  Tp.  r. 
Valad,  24  Can.  Sup.  Ct.  622. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  159. 
See  also  Appeal  and  Error,  2  Cyc.  703. 

Statute  as  mandatory. —  Ga.  Civ.  Code, 
§  4589,  requiring  the  auditor  to  give  notice 
of  the  filing  of  his  report,  and  allowing  either 
party  twenty  days  within  which  to  file  excep- 
tions, is  mandatory;  and  hence  exceptions 
cannot  be  filed  after  the  expiration  of  twenty 
days,  although  counsel  was  prevented  by 
sickness  from  filing  the  exceptions.  Little- 
ton V.  Patton,  112  Ga.  438,  37  S.  E.  755. 
In  Sizer  v.  Melton,  129  Ga.  143,  58  S.  E. 
1055,  it  is  said  to  be  doubtful  whether,  after 
the  expiration  of  the  twenty  days  allowed  by 
law  for  filing  exceptions,  a  new  and  distinct 
exception  can  be  added  to  those  already  filed 
by  way  of  amendment.  If  it  can  be  done  at 
all,  such  an  amendment  is  not  a  matter  of 
course,  but  some  good  and  sufficient  reason 
must  be  shown  for  its  allowance. 

When  time  begins  to  run. —  Until  a  referee 
files  the  testimony  taken  before  him  the  filing 
is  incomplete;  and  the  time  within  which  ex- 
ceptions to  the  report  must  be  filed  and 
served  does  not  begin  to  run.  Pope  v.  Per- 
ault,  22  Hun  (N.  Y.)  468.  To  limit  the  time 
to  except  to  conclusions  of  law,  after  a  trial 
by  judge  or  referee,  a  copy  of  tlie  decision  or 
report  must  be  served  with  notice  of  filing. 
Schwartz  r.  Weber,  18  Abb.  N.  Cas.  (N.  Y.) 
60.    The  time  to  serve  exceptions  cannot  be 
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of  court/^  or  by  the  agreement  of  the  parties. '^^  Where  no  time  is  fixed,  exceptions 
may  be  filed  at  any  time  before  judgment  is  entered/^  although  where  a  jury  trial 
is  had  findings  must  be  objected  to  before  trial  before  the  jury/®  and  generally 
exceptions  cannot  be  filed  after  the  confirmation  of  the  report. Generally  the 
exceptions  to  the  findings  need  not  be  taken  before  the  report  is  signed. While 
the  failure  to  file  exceptions  within  the  required  time  precludes  the  right  to  insist 
on  their  consideration  as  a  matter  of  right yet  the  court  has  power  to  permit 
the  serving  of  exceptions  after  the  time  limited  has  expired.^*    So  the  time  may 


limited,  even  when  the  report  has  been  filed 
and  the  judgment  entered  by  the  exceptant 
himself,  except  by  serving  upon  him  of  a  copy 
of  the  report,  with  notice  of  filing,  and  a 
copy  of  the  judgment  with  notice  of  entry. 
Sommers  v.  Ditmar,  20  Misc.  (N.  Y.)  511,  46 
N.  Y.  Suppl.  667.  Under  the  rule  of  court 
requiring  notice  to  the  opposite  party  of  the 
filing  of  a  report  of  referees  in  the  prothono- 
tary's  office,  it  is  not  necessary  that  notice 
should  be  given  of  reading  the  report  in  court. 
It  is  sufficient  if  the  notice  is  given  that  the 
report  is  filed,  and  the  four  days  within 
which  exceptions  may  be  filed  run  from  the 
time  of  such  notice.  Dunkin  v.  Calbraith,  1 
Browne  (Pa.)  14. 

In  North  Carolina,  exceptions  to  a  referee's 
report  may  be  filed,  as  a  matter  of  right,  at 
the  term  to  which  the  report  is  made.  The 
filing  of  exceptions  after  that  term  is  in  the 
discretion  of  the  judge,  and  from  the  exer- 
cise of  such  discretion  no  appeal  lies.  Mc- 
Neill r.  Hodges,  105  N.  C.  52,  11  S.  E.  265; 
Wittkowsky  v.  Logan,  86  N.  C.  540;  Long  v. 
Logan,  86  N.  C.  535;  State  v.  Peebles,  67 
N.  C.  97.  See  also  Battle  v,  Mavo,  102  N.  C. 
413,  9  S.  E.  384;  Green  r.  Castlebury,  70 
K  C.  20. 

In  South  Carolina  under  Code  Civ.  Proc. 
(1902)  §  195,  providing  that  the  court  may 
in  its  discretion  allow  an  answer  or  reply  to 
be  made  or  other  act  to  be  done,  after  the 
time  limited  by  the  code  or  by  an  order 
enlarging  such  time,  etc.,  the  court  has  discre- 
tionary power  to  permit  the  filing  of  excep- 
tions to  a  referee's  report  after  the  expiration 
of  ten  days  from  notice  of  filing.  Odom  v. 
Newton,  81  S.  C.  76,  61  S.  E.  1071. 

77.  Singer  Mfg.  Co.  v.  Williamson,  100 
N.  C.  83,  6  S.  E.-92. 

78.  Strong  v.  District  of  Columbia,  4 
Mackey  (D.  C.)  53. 

79.  Holland  v.  Mers,  7  Ky.  L.  Rep.  360. 
See  also  Calvert  i\  Carter,  18  Md.  73.  But 
see  Conoway  v.  Short,  3  Harr.  (Del.)  342; 
Harrison  v.  Faulk,  16  La.  358. 

Where  order  of  reference  fixes  no  time. — 
Under  Ga.  Code,  §  4203,  where  the  order  re- 
ferring a  case  to  an  auditor  does  not  pre- 
scribe any  time  within  which  exceptions  to 
the  report  may  be  filed,  the  report  is  subject 
to  exceptions  for  such  time  as  the  court  may 
allow.  Poullain  v.  Poullain,  76  Ga.  420,  4 
S.  E.  92. 

80.  Kendall  v.  May,  10  Allen  (Mass.)  59, 
holding  that  the  finding  of  an  auditor  that 
an  insane  party  to  an  action  is  competent 
to  testify,  and  his  consequent  admission  of 
the  other  party  to  testify  in  his  own  favor, 
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can  only  be  controverted  upon  hearing  before 
the  judge,  previous  to  the  trial  before  the 
jury. 

81.  Riffe  V.  Roberts,  9  Ky.  L.  Rep.  399; 
Gratz  V.  Phillips,  3  Binn.  (Pa.)  474;  Boll- 
mann  v.  Bollmann,  6  S.  C.  29;  Dinsmore  v. 
Smith,  17  Wis.  20. 

82.  Hodgin  v.  Toler,  70  Iowa  21,  30  N.  W. 
1,  59  Am.  Rep.  435;  Edwards  v.  Cottrell,  43 
Iowa  194. 

83.  Grayson  v.  Hinkle,  29  Kan.  277; 
Bailey  \).  Carter,  34  Misc.  (N.  Y.)  270,  69 
N.  Y.  Suppl.  616;  Shields  v.  McNeill,  118 
N.  C.  590,  24  S.  E.  413;  Riegel's  Estate,  133 
Pa.  St.  38,  59  Atl.  313  (holding  that  where 
a  party  neglects  to  file  his  exceptions  to  an 
auditor's  report  within  five  days  after  receiv- 
ing notice  that  the  report  is  ready  for  filing, 
as  required  by  rule  of  court,  he  cannot  appeal 
from  a  decree  confirming  the  report)  ;  Shoe- 
maker V.  Smith,  2  Binn.  (Pa.)  239;  Lloyd's 
Appeal,  3  Pa.  Cas.  517,  6  Atl.  915;  Kaub  v. 
Ziegler,  11  Wkly.  Notes  Cas.   (Pa.)  433. 

But  if  referees  themselves  certify  to  the 
court  that  they  have  committed  a  plain  mis- 
take, the  court  will  hear  exceptions,  although 
not  filed  until  after  the  four  days,  but  the 
party  filing  the  exceptions  will  be  confined 
to  the  errors  alleged  by  the  referees.  Davis 
V.  Schuylkill,  etc.,  Nav.  Co.,  4  Binn.  (Pa.) 
296. 

84.  Missouri. —  McPike  v.  McPike,  111  Mo. 
216,  20  S.  W.  12,  holding  that  it  is  not  an 
abuse  of  judicial  discretion  to  refuse  to  strike 
out  objections  to  a  referee's  report  because 
the  objections  are  filed  one  day  after  the  time 
limited  therefor  by  order  of  court. 

New  York. — ^  Gallagher  ?;.  Grand  Trunk  R. 
Co.,  6  N.  Y.  Suppl.  581  [affirmed  in  127  N.  Y. 
684,  29  N.  E.  149]  ;  Spitz  v.  Tousey,  14  N.  Y. 
St.  871;  Gade  v.  Gade,  14  Abb.  N.  Cas.  510; 
Sheldon  v.  Wood,  14  How.  Pr-.  18. 

North  Carolina. —  Kerr  v.  Hicks,  131  N.  C. 
90,  42  S.  E.  532  [reversing  on  other  grounds 
129  N.  C.  141,  39  S.  E.  797]  ;  Long  v.  Gooch, 
86  N.  C.  709. 

Pennsylvania. —  Diller's  Estate,  9  Lane. 
Bar  2. 

South  Carolina. —  Brown  v.  Rogers,  71  S.  C. 
512,  51  S.  E.  257. 

Wisconsin. —  Smith  v.  Smith,  19  Wis.  522. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  159. 

Contra.— Littleton  v.  Patton,  112  Ga.  438, 
37  S.  E.  755. 

When  motion  denied. — A  motion  for  leave 
to  file  exceptions  nunc  pro  tunc  to  the  report 
of  the  referee  will  be  denied  where  it  appears 
that  the  moving  party  was  represented  on 
the  hearing  of  the  motion  to  confirm  the  re- 
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be  extended  by  agreement  of  the  parties.®"^  Objections  to  proceedings  ^pendente 
lite  before  the  referee  and  exceptions  to  adverse  ruhngs  thereon  must  be  taken 
at  the  time  when  the  question  is  raised  or  the  ruhng  is  made.^^  Where  a  report 
of  the  evidence  is  made  up  from  memory  some  time  after  first  fifing  the  report,  an 
opportunity  for  objecting  should  be  given. 

d.  Form  and  Sufficiency — (i)  Formal  Requisites.  Exceptions  must 
strictly  conform  to  the  statutes  in  so  far  as  they  provide  for  their  form  and  con- 
tents. Except  where  otherwise  provided  by  statute  or  rule  of  court/^  the  excep- 
tions need  not  be  in  writing.  On  the  other  hand  exceptions  taken  before  the 
referee  must  generally  be  reduced  to  writing  and  with  the  ruling  thereon  filed 
with  the  report. Exceptions  not  appearing  to  be  in  writing  will  be  presumed 
to  have  been  oral.^^  It  has  been  held  that  exceptions  apparent  on  the  face  of 
the  record  need  not  be  verified  or  signed  by  counsel/^  although  in  some  juris- 
dictions exceptions  will  not  be  received  unless  accompanied  by  affidavits  as  to 
facts  which  do  not  appear  on  the  face  of  the  proceedings. 

(ii)  Specificness.  The  exceptions  to  report  must  be  specific  and  definite 
and  not  general.®^    For  instance  an  exception  that  the  finding  is  against  the  evi- 


port,  and  opposed  the  confirmation,  although 
he  had  filed  no  exceptions  thereto.  Bloom  v. 
National  United  Ben.  Sav.,  etc.,  Co.,  78  Hun 
(N.  Y.)  553,  29  N.  Y.  Suppl.  536. 

85.  Brown  v.  Rogers,  71  S.  C.  512,  51 
S.  E.  257,  holding  that  the  marking  of  a  case 
"  heard "  by  the  judge  on  the  calendar  in 
open  court  was  not  an  agreement  in  writing 
not  to  require  exceptions  to  referee's  report 
to  be  filed  within  ten  days. 

86.  Georgia. —  Price  v.  Comer,  87  Ga.  468, 
14  S.  E.  122. 

Indiana. — Way  v.  Fravel,  61  Ind.  162  (hold- 
ing that  failure  of  referee  to  make  separate 
findings  of  facts  and  conclusions  of  law  on. 
the  request  of  one  of  the  parties  must  be 
excepted  to  at  the  time)  ;  Wabash,  etc.,  Canal 
Trustees  v.  Huston,  12  Ind.  276. 

Maine. —  Bucksport  v.  Buck,  89  Me.  320,  36 
Atl.  456. 

Neiv  York. —  Tremain  v.  Rider,  13  How. 
Pr.  148. 

Ohio. —  Cincinnati  v.  Cameron,  33  Ohio  St. 
336. 

Pennsylvania. —  Butterfield  v.  Lathrop,  71 
Pa.  St.  225;  Moore  v.  Hunter,  3  Binn.  475 
note,  4  Yeates  358;  Crousillat  v.  McCall,  1 
Browne  262  [_afflrmed  in  5  Binn.  433,  and  ap- 
proved in  Little  v.  Stanton,  32  Pa.  St.  299]. 

South  Carolina. —  Bollmann  v.  Bollmann,  6 
S.  C.  29,  holding  that  where  no  objection  was 
made  to  the  examination  of  a  party  to  the 
action,  as  a  witness  before  referees,  it  can- 
not be  raised  by  exception  to  their  report. 

See  42  Cent.  Dig.  tit.  "  Reference,"  §  159. 

In  Mississippi,  however,  exceptions  may  be 
filed  in  a  probate  court  after  the  bringing  in 
of  the  report  by  the  auditors.  Benoit  v.  Brill, 
24  Miss.  83;  Smith  v.  Hurd,  8  Sm.  &  M. 
682. 

87.  Smith  v.  Harlan,  49  Iowa  101. 

88.  Huntington  v.  MuUins,  16  Lea  (Tenn.) 
738. 

89.  See  the  statutes  of  the  several  states. 

90.  Zoit  V.  Millaudon,  4  Mart.  N.  S.  (La.) 
470;  Buckley  v.  Durant,  1  Dall.  (Pa.)  129,  1 
L.  ed.  67,  holding  that  where  the  exceptions 
arise  from  the  face  of  the  report,  and  depend 


upon  construction  of  law,  they  need  not  be 
filed  in  writing. 

91.  Green  v.  Castlebury,  70  K  C.  20. 

92.  St.  Joseph  Mfg.  Co.  v.  Hubbard,  36 
Ind.  App.  84,  75  N.  E.  17. 

93.  Price  v.  Thom.as,  4  Md.  514. 

94.  Pearce  v.  Shaw,  1  Serg.  &  R.  (Pa.) 
365. 

95.  Alabama. —  Vaughan  v.  Smith,  69  Ala. 
92;  Royall  v.  McKenzie,  25  Ala.  363. 

Conneeticut. —  Maples  v.  Avery,  6  Conn.  20. 

District  of  Columbia. —  Smith  v.  American 
Bonding,  etc.,  Co.,  12  App.  Cas.  192. 

Georgia. —  Griffin  v.  Collins,  125  Ga.  159, 
53  S.  E.  1004;  Phillips  v.  Collinsville  Granite 
Co.,  123  Ga.  830,  51  S.  E.  666;  Green  v.  Val- 
dosta  Guano  Co.,  121  Ga.  131,  48  S.  E.  984; 
Ross  V.  Battle,  113  Ga.  742,  39  S.  E.  287; 
Mason  v.  De  Kalb  County  Road,  etc.,  Com'rs, 
104  Ga.  35,  30  S.  E.  513;  Arthur  v.  Gordon 
County  Com'rs,  67  Ga.  220;  White  v.  Re- 
viere,  57  Ga.  386;  Roberts  v.  Summers,  47 
Ga.  434. 

Illinois. —  Snell  v.  Deland,  138  111.  55,  27 
N.  E.  707. 

Indiana. —  St.  Joseph  Mfg.  Co.  v.  Hubbard, 
36  Ind.  App.  84,  75  N.  E.  17. 

Iowa. —  Bolton  v.  Kitsman,  80  Iowa  343,  45 
N.  W.  876. 

Louisiana. —  King  v.  Wartelle,  14  La.  Ann. 
740. 

Maine. —  Bucksport  t\  Buck,  89  Me.  320, 
36  Atl.  456. 

Maryland. —  Title  Guarantee,  etc.,  Co.  r. 
Burdette,  104  Md.  666,  65  Atl.  341;  Calvert 
V.  Carter,  18  Md.  73;  Scrivener  v.  Scrivener, 
1  Harr.  &  J.  743. 

Missouri. —  Cahill  v.  McCornish,  74  Mo. 
App.  609;  Dallas  v.  Brown,  60  Mo.  App. 
493;  Smith  v.  Haley,  41  Mo.  App.  611. 

NeiA:  Jersey. —  Merritt  v.  Jordan,  65  N.  J. 
Eq.  772,  60  Atl.  183. 

New  York. —  Mover  v.  New  Y^ork  Cent., 
etc.,  R.  Co.,  88  N.  Y.  351;  Ledoux  r.  Grand 
Trunk  R.  Co.,  61  N.  Y.  613;  Graham  r. 
Chrystal,  2  Abb.  Dec.  263,  2  Keves  21.  37 
Hovv.  Pr.  279  [affirming  1  Abb.  Pr.*  N.  S  121, 
32  How.  Pr.  287] ;   Loomis  r.  Loomis,  51 
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dence/®  or  against  the  law/^  or  merely  to  "each  of  the  conclusions  of  law/'  is 
too  general.  So  where  requests  to  find  are  refused,  a  general  exception  is  not 
sufficient.  And  a  general  exception  to  the  whole  finding  of  the  referee  and 
every  part  thereof  is  insufficient  where  the  entire  finding  is  not  erroneous.^  In 


Barb.  257;  Jones  r.  Bridge,  2  Sweeny  431; 
In  re  Plumb,  24  Misc.  249,  53  N.  Y.  Suppl. 
558;  Miller  v.  Altieri,  13  Misc.  220,  34  N.  Y. 
Siippl.  236;  Lawrence  f.  Fowler,  20  How.  Pr. 
407;  Underhill  i\  Pomeroj^  2  Hill  603  [a/- 
■firmed  in  7  Hill  388].  Compare  Petrie  v. 
Hamilton  College,  158  N.  Y.  458,  53  N.  E. 
216  [reversing  on  other  grounds  8  N.  Y.  App. 
Div.  371,  40  N.  Y.  Suppl.  781]. 

'North  Carolina. —  Neuse  Falls  Mfg.  Co.  v. 
Brooks,  106  N.  C.  107,  11  S.  E.  456;  Avent 
V.  Arrington,  105  N.  C.  377,  10  S.  E.  991; 
Battle  V.  Mayo,  102  N.  C.  413,  9  S.  E.  384; 
Young  i\  Kennedy,  95  N.  C.  265 ;  Cooper  v. 
Middleton.  94  N.  C.  86;  Currie  r.  McNeill,  83 
K.  C.  176;  Morrison  v.  Baker,  81  N.  C.  76; 
Suit  V.  Suit,  78  N.  C.  272;  State  f.  Foy,  71 
C.  527;  Allison  v.  Bryson,  65  N.  C.  44. 

Pennsylvania. —  In  re  Burke,  144  Pa.  St. 
190.  22  Atl.  752;  Van  Syckle  v.  SteAvart,  10 
Phila.  547. 

Tennessee. —  Loveman  v.  Taylor,  85  Tenn. 
1,  2  S.  W.  29;  Ridley  r.  Ridley,  1  Coldw. 
323  ;  Green  r.  Lanier,  5  Heisk.  662  ;  Powell  v. 
Ford,  4  Lea  278;  Elliott  v.  Bass,  4  Baxt. 
354. 

Texas. —  Whitehead  v.  Perie,  15  Tex.  7; 
Hunt  V.  Ullibari,  (Civ.  App.  1896)  35  S.  W. 
298. 

Wisconsin. —  Carroll  r.  Little,  73  Wis.  52, 
40  N.  W.  582;  Reed  r.  Jones,  15  Wis.  40. 

United  States. —  Sandford  r.  Embry,  151 
Fed.  977,  81  C.  C.  A.  167. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  160. 

Exceptions  "  to  the  findings  of  fact  and 
to  the  conclusions  of  law  of  the  referee 
herein "  are  too  general  to  raise  any  ques- 
tion for  review  on  appeal.  Dallas  v.  Brown, 
60  Mo.  App.  493;  Thompson  r.  Hazard,  120 
N.  Y.  634,  24  N.  E.  278;  Ward  i:  Craig,  87 
N.  Y.  550;  Wheeler  r.  Billings,  38  N.  Y.  263. 

No  particular  form  required. —  Exceptions 
to  a  report,  which  definitely  indicate  what 
findings  of  fact  and  conclusions  of  law  are 
excepted  to,  and  give  notice  to  the  respond- 
ent of  the  questions  that  will  be  presented, 
are  sufficient,  whatever  the  form  employed. 
Matter  of  MacFarlane,  65  K  Y.  App.  Div. 
93,  72  N.  Y.  Suppl.  723  [affirmed  in  169  N.  Y. 
608,  62  N.  E.  1097]. 

What  constitutes  an  exception. — A  mere  re- 
quest for  a  finding  of  fact  or  law,  with  an 
adverse  finding  by  the  referee,  is  not  an  ex- 
ception, nor  does  it  take  the  place  of  an  ex- 
ception. Warner  v.  Sax,  4  Luz.  Leg.  Reg. 
(Pa.)  7. 

Construction. —  W^here  an  auditor  is  re- 
quired to  find,  as  a  matter  of  fact,  whether 
certain  houses  were  "  trimmed  out,"  and  he 
finds  they  were  not,  and  so  reports,  an  excep- 
tion to  the  effect  that  he  should  have  found 
they  were  substantially  trimmed  out  amounts 
to  an  admission  of  the  correctness  of  the 
finding.  Smith  r.  American  Bonding,  etc., 
Co.,  12  App.  Cas.  (D.  C.)  192. 
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In  North  Carolina,  an  exception  to  a  ref- 
eree's report,  reserving  the  right  to  a  jury 
trial,  must  contain  a  specific  demand  for  the 
trial  of  the  issue  of  fact  raised  by  the  plead- 
ing and  passed  upon  by  the  referee  in  the 
finding  excepted  to,  and  point  out  the  precise 
issue  on  which  testimony  would  be  offered. 
Keystone  Driller  Co.  v.  Worth,  118  N.  C. 
746,  24  S.  E.  517. 

96.  Singer  Mfg.  Co.  v.  Givens,  35  Mo.  App. 
602. 

Necessary  allegations. — An  objection  that 
the  finding  is  against  the  weight  of  evidence 
must  specify  the  particular  findings  objected 
to  and  the  distinct  grounds  of  objection. 
Whiting  V.  Crandall,  78  Mo.  593;  Horn- 
blower  V.  Crandall,  78  Mo.  581  [affirming  7 
Mo.  App.  220].  It  has  been  held,  however, 
that  it  is  error  to  strike,  on  the  ground  that 
it  is  indefinite,  an  exception  of  fact  to  an 
auditor's  report  assigning  a  specified  finding 
as  contrary  to  evidence  or  without  evidence 
to  support  it.  Anderson  v.  Blair,  121  Ga. 
120,  48  S.  E.  951. 

97.  Singer  Mfg.  Co.  /;.  Givens,  35  Mo.  App. 
602. 

98.  Newell  v.  Dotv,  33  N.  Y.  83;  Lefler 
V.  Field,  50  Barb.  (N.  Y.)  407  [affirmed  in 
52  N.  Y.  621]  ;  Hepburn  r.  Montgomery,  5 
N.  Y.  Civ.  Proc.  244.  Compare  Wilson  v. 
Allen,  3  How.  Pr.  (N.  Y.)  368. 

99.  Daniels  v.  Smith,  130  N.  Y.  696,  29 
N.  E.  1098  [affirming  54  Hun  639,  8  N.  Y. 
Suppl.  128]  (holding  that  an  exception  "to 
the  refusal  of  the  referee  to  find  each  of  the 
several  seventeen  conclusions  submitted  to  the 
referee  by  the  said  defendant  so  far  as  the 
referee's  conclusions  are  not  in  conformity 
therewith"  is  not  sufficiently  definite); 
Brooks  V.  Van  Every,  3  Keyes  (N.  Y.)  27, 
holding  that  where  a  referee  refuses  to  find 
certain  facts,  an  exception  to  such  refusal, 
stating  that  he  refuses  to  find  otherwise  than 
as  above  decided,  a  general  finding  in  favor 
of  plaintiff  is  too  general. 

Requests  improper  in  part. — ^Where  the  ref- 
eree refuses  a  finding  of  fact  as  a  whole,  and 
defendants  except  to  it  as  a  whole,  the  latter 
cannot  complain  of  error  in  its  refusal  unless 
the  entire  request  is  proper.  Steubing  v. 
New  York  El.  R.  Co.,  138  N.  Y.  658,  34  N.  E. 
369.  A  general  objection  to  refusal  of  a 
referee  to  adopt  a  set  of  conclusions  of  fact 
will  not  avail  the  party  offering  them,  if  any 
of  the  conclusions  were  rightfully  rejected. 
Breitkreutz  v.  Holton  Nat.  Bank,  70  Kan. 
698,  79  Pac.  686. 

1.  Crawford  v.  Everson,  68  N.  Y.  624;  Hep- 
burn V.  Montgom_ery.  5  N.  Y.  Civ.  Proc.  244; 
Worthy  V.  Brower,  93  N.  C.  344;  Boogher  V. 
New  York  L.  Ins.  Co.,  103  U.  S.  90,  26  L.  ed. 
310.  ,    .  , 

A  general  exception  to  the  conclusions  ot 
law  made  bv  a  referee  in  his  report  is  not 
available  unless   all  the  rules   embraced  m 
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some  jurisdictions  the  exceptions  must  contain  all  the  facts  and  rulings  necessary 
to  show  prejudicial  error  and  not  compel  the  court  to  search  through  the  record 
for  them.^  An  exception  should  not  refer  to  other  exceptions  to  show  the  matter 
objected  to.^ 

e.  Additional  or  Amended  Exceptions.  A  defective  exception  is  generally 
amendable  by  leave  of  court,^  the  apphcation  being  addressed  to  the  sound  dis- 
cretion of  the  court. So  the  party  excepting  may  be  allowed  to  file  new  or  addi- 
tional exceptions  after  the  limited  time  has  passed  where  the  facts  were  not  dis- 
covered before/  but  not  where  no  cause  for  the  delay  in  offering  them  is  shown. 

f.  Hearing  —  (i)  In  General}  The  practice  is  considerably  different  in  the 
several  states  as  to  the  manner  in  which  exceptions  are  heard.  In  some  states 
the  hearing  is  before  the  court  in  connection  with  a  motion  to  confirm  or  set  aside 
the  report/  while  in  other  states  the  exceptions  of  fact  are  tried  by  jury.^*^  The 


them  are  erroneous.  Riley  v.  Sexton,  32  Hun 
(N.  Y.)  245. 

2.  Armstrong  v.  Winter,  122  Ga.  869,  50 
S.  E.  997;  Hudson  v.  Hudson,  119  Ga.  637,  46 
S.  E.  874 ;  Richmond  v.  Phillips,  48  Ga.  542 ; 
Barnes ville  Mfg.  Co.  v.  Caldwell,  48  Ga.  421; 
Huntington  i\  Mullins,  16  Lea  (Tenn.)  738. 

Setting  forth  evidence  or  reference  to 
where  it  is  to  be  found. — An  exception  com- 
plaining of  the  admission  of  evidence  should 
set  forth  the  evidence  objected  to.  Griffin  v. 
Collins,  125  Ga.  159,  53  S.  E.  1004.  So  where 
the  exceptions  otherwise  involve  a  considera- 
tion of  the  evidence,  such  evidence  must  be 
set  forth.  Linder  v.  Whitehead,  125  Ga.  115, 
53  S.  E.  588.  But  exceptions  need  not  set 
forth  any  of  the  evidence  where  the  auditor 
himself  has  reported  all  the  evidence,  and 
thus  made  it  part  of  the  record.  White  v. 
Reviere,  57  Ga.  386.  However,  an  exception 
complaining  of  the  ruling  on  evidence  must 
disclose  the  substance  of  the  evidence,  or 
point  out  where  in  the  brief  of  evidence  it  can 
be  found.  Collinsville  Granite  Co.  v.  Phillips, 
123  Ga.  830,  51  S.  E.  666;  Weldon  v,  Hudson, 
120  Ga.  699,  48  S.  E.  130.  The  neglect  of  a 
party  excepting  to  an  auditor's  report  on 
matters  of  fact  or  on  matters  of  law  depend- 
ing for  their  decision  on  the  evidence  to  point 
out  by  appropriate  reference  to  the  auditor's 
brief  of  evidence,  or  to  attach  as  exhibits  to 
his  exceptions  those  portions  of  the  evidence 
relied  on  to  support  the  exceptions,  is  a  suffi- 
cient reason  in  an  equity  case  for  refusing  to 
approve  the  exceptions  of  fact  and  overruling 
the  exceptions  of  law.  Armstrong  v.  Winter, 
122  Ga.  869,  50  S.  E.  997 ;  Perkins  v.  Castle- 
berry,  122  Ga.  294,  50  S.  E.  107. 

3.  Bouknight  v.  Brown,  16  S.  C.  155. 

4.  Moss  V.  Chap  pell,  126  Ga.  196,  54  S.  E. 
908  (holding  that,  although  a  defective  excep- 
tion to  an  auditor's  report,  filed  within 
twenty  days  after  the  report  is  filed,  is  not 
amendable  after  twenty  days,  the  allowance 
of  the  amendment  is  in  eft'ect  a  judgment  that 
the  exception  is  amendable  at  that  time,  and 
as  long  as  it  stands  unreversed  the  exception 
is  to  be  treated  as  duly  filed)  ;  Fleetwood  i;. 
Bibb,  113  Ga.  618,  38  S.  E.  980;  Tumlin  v. 
Virginia  Home  Ins.  Co.,  48  Ga.  26;  Stockton 
State  Bank  Showers,  65  Kan.  431,  70  Pac. 
332.  See  also  Virginia  Home  Ins.  Co.  v. 
Gray,  61  Ga.  515;  Cool  f.  Snover,  38  Mich. 
562. 


5.  Fleetwood  v.  Bibb,  113  Ga.  618,  38  S.  E. 
980. 

6.  Thelasson  v.  Crammond,  23  Fed.  Cas. 
No.  13,877,  1  Wash.  319. 

7.  Tippin  v.  Perry,  122  Ga.  120,  50  S.  E. 
35;  Mohr-Weil  Lumber  Co.  v.  Russell,  109 
Ga.  579,  34  S.  E.  1005;  Arthur  v.  Gordon 
County,  67  Ga.  220. 

8.  On  motion  to  set  aside  report  see  w/m, 
VIII,  I,  7,  c,  (II). 

9.  See  cases  cited  infra,  this  note. 
Reargument. —  On  the  vacation  and  reentry 

of  a  judgment  on  a  report  the  party  is  not 
entitled  to  reargue  his  exceptions.  Mellinger 
V.  Von  Behren,  53  Iowa  374,  5  N.  W.  563. 

Branch  of  court  in  which  hearing  held. — 
The  rule  of  the  supreme  court  requiring  ex- 
ceptions to  the  referee's  report  to  be  heard  in 
the  first  instance  at  the  special  term  does  not 
apply  to  a  reference  of  the  issues  in  proceed- 
ings for  foreclosure  of  mechanics'  liens. 
Schaettler  v.  Gardiner,  4  Daly  (N.  Y.)  56,  41 
How.  Pr.  243. 

10.  McCullough  V.  Groff,  2  Mackev  (D.  C.) 
361 ;  Malette  v.  Wright,  120  Ga.  735,  48  S.  E. 
229;  Weed  v.  Gainesville,  etc.,  R.  Co..  119  Ga. 
576,  46  S.  E.  885;  Weaver  v.  Cosby,  109  Ga. 
310,  34  S.  E.  680;  Culver  r.  Hood,  97  Ga.  550, 
25  S.  E.  344;  Williams  v.  Adams,  94  Ga. 
270,  21  S.  E,  526;  Mavo  f.  Keaton,  78  Ga. 
125,  2  S.  E.  687;  Yelverton  v.  Coley,  101 
N.  C.  248,  7  S.  E.  672 ;  North  Carolina  Gold 
Amalgamating  Co.  v.  North  Carolina  Ore 
Dressing  Co.,>9  N.  C.  48;  Boggs  v.  State,  46 
Tex.  10;  Farmer  f.  Cloudt,  (Tex.  Civ.  App. 
1900)  59  S.  W.  614;  Bupp  v.  O'Conner,  1 
Tex.  Civ.  App.  328,  21  S.  W.  619.  See  Smith 
V.  Hicks,  108  N.  C.  248,  12  S.  E.  1035,  hold- 
ing that,  although  the  court  can  submit  a 
question  of  fact  to  the  jury  to  aid  itself  in 
revising  the  findings  of  fact  by  a  referee,  yet 
such  submission  is  erroneous  Avhere  it  is  made 
because  the  court  considers  the  reference  com- 
pulsory instead  of  by  consent,  and  that  there- 
fore tlie  party  is  entitled  to  a  jury  trial. 

In  Georgia,  in  actions  at  law,  exceptions  of 
fact  to  the  report  must  be  submitted  to  the 
jury  (Weed  v.  Gainesville,  etc..  R.  Co.,  119 
Ga.  576,  46  S.  E.  885;  Weaver  r.  Cosbv,  109 
Ga.  310,  34  S.  E.  680;  Hudson  r.  Hudson,  98 
Ga.  147,  26  S.  E.  482.  See  also  Juries,  24 
Cyc.  140),  unless  the  right  to  a  jury  trial  is 
waived  (Weaver  r,  Cosby,  supra).  But  ex- 
ceptions of  fact  in  an  equity  suit  need  not  be 
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time  for  the  hearing  may  be  fixed  by  stipulation,"  but  the  court  cannot  by  stipu- 
lation of  the  parties  be  ousted  of  its  jurisdiction  conferred  by  statute  to  hear 
exceptions. 

(ii)  Evidence.  Generally  the  burden  of  showing  error  is  on  the  party 
excepting. Extrinsic  evidence  to  sustain  or  defeat  the  exceptions  is  ordinarily 
admissible/^  although  evidence  which  could  have  been  but  was  not  produced 
before  the  referee  has  been  held  not  admissible. The  testimony  or  admissions 
of  the  referee  is  not  admissible  to  contradict  or  impeach  his  report/®  except  where 


submitted  to  the  jury  unless  the  judge  ap- 
proves them  and  whether  they  should  be 
approved  is  a  matter  in  his  discretion.  Col- 
linsville  Granite  Co.  v.  Phillips,  123  Ga.  830, 
51  S.  E.  666;  Weed  v.  Gainesville,  etc.,  R. 
Co.,  119  Ga.  576,  46  S.  E.  885;  Rusk  v.  Hill, 
117  Ga.  722,  45  S.  E.  42;  Byrom  v.  Gunn, 
102  Ga.  565,  31  S.  E.  560.  See  also  Austin 
V.  Southern  Home  Bldg.,  etc..  Assoc.,  122  Ga. 
439,  50  S.  E.  382.  The  burden  is  on  the  party 
excepting  and  he  has  the  right  to  open  and 
close.  Arthur  v.  Gordon  County,  67  Ga.  220. 
Where  both  sides  filed  exceptions,  the  open- 
ing and  conclusion  of  the  argument  was  prop- 
erly allowed  to  that  party  against  whom  the 
report  as  a  whole  bore  the  more  heavily,  and 
against  whom  a  judgment,  in  effect  overrul- 
ing such  party's  most  important  exceptions, 
would  have  resulted  from  a  general  approval 
of  the  report.  Byrom  v.  Gunn,  supra;  Culver 
v.  Hood,  97  Ga.  550,  25  S.  E.  344.  On  the 
trial  evidence  other  than  that  introduced  be- 
fore the  auditor  is  admissible.  Roberts  v. 
Summers,  47  Ga.  434. 

In  New  Jersey  a.  statute  authorizing  a  ref- 
erence of  all  actions  in  which  matters  of  ac- 
count are  in  controversy  provides  that  the 
parties  at  the  time  of  such  reference  may 
enter  their  dissent  therefrom,  and,  at  the 
term  when  the  report  is  filed,  demand  a  trial 
by  jury  of  exceptions  to  the  report;  but 
where  the  parties  by  agreement  consent  to  a 
reference  and  make  that  consent  a  rule  of 
court,  they  cannot  enter  a  dissent  to  the 
report  and  demand  a  trial  by  jury,  since 
they  have  chosen  their  own  tribunal  and  must 
abide  by  the  decision.  Children's  Home  As- 
soc. r. 'Hall,  47  N.  J.  L.  152;  Beattie  v. 
David,  40  N.  J.  L.  102;  Paulison  v.  Halsey, 
38  N.  J.  L.  488 ;  Dean  v.  Susade,  37  N.  J.  L. 
50. 

In  North  Carolina,  where  a  report  is  made 
under  a  compulsory  reference  and  exceptions 
are  filed  and  issues  made  by  such  exceptions, 
either  partv  has  the  right  to  have  the  issues 
tried  by  a  jurv  ( State  ?;.  Brown,  70  N.  C.  27 ; 
Green  'v.  Castlebury,  70  N.  C.  20),  although 
where  the  reference  is  by  consent,  the  rule 
seems  to  be  otherwise  (Green  v.  Castlebury, 
supra) . 

11.  Davis  V.  Finney,  37  Kan.  105,  14  Pac. 
460. 

12.  Horton  i\  Stanley,  1  Miles  (Pa.)  418. 

13.  California. —  Blair  v.  Wallace,  21  Cal. 
317. 

Geor^rro..— White  v.  Reviere,  57  Ga.  386; 
Brinson  v.  W^essolowsky,  57  Ga.  142  (holding, 
however,  that  where,  on  the  trial  of  excep- 
tions to  an  auditor's  report,  upon  questions 
of  fact,  no  evidence  is  introduced  to  support 
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the  exceptions,  the  report  will  be  sustained; 
but  the  rule  is  otherwise  where  the  excep- 
tions are  on  questions  of  law)  ;  Camp  v. 
Mayer.  47  Ga.  414. 

i¥ame.— Nutter  v.  Taylor,  78  Me.  424,  6 
Atl.  835 ;  Rawson  v.  Hall,  56  Me.  142. 

New  Hampshire. —  Drown  v.  Hamilton,  68 
N.  H.  23,  44  Atl.  79. 

Pennsylvania. —  Williams  v.  Craig,  1  Dall. 
313,  1  L.  ed.  153.  But  see  Gruver  v.  Bene- 
dict, 9  Kulp  157,  holding  that  where  an  at- 
torney files  exceptions  to  the  report  of  a 
referee  or  auditor,  and  afterward  fails  to 
appear  for  argument,  it  is  the  duty  of  the 
court  to  examine  the  exceptions,  and  to  dis- 
pose of  them  on  their  merits. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  165. 

Compare  Morgan  v.  Morse,  13  Gray  (Mass.) 
150;  Oertel  v.  Hogan,  7  Mo.  App.  591. 

14.  Buckwalter  v.  Whipple,  115  Ga.  484, 
41  S.  E.  1010:  Thompson  v.  Parrent,  12  La. 
Ann.  183;  Benoit  v.  Brill,  24  Miss.  83; 
Kendall  v.  Hackworth,  60  Tex.  499,  18  S.  W. 
104. 

Ex  parte  affidavits. —  The  county  court 
may  receive  affidavits,  taken  ex  parte,  to 
show  that  an  account  was  or  was  not  pre- 
sented before  an  auditor,  to  determine 
whether  a  report  should  be  accepted  or  re- 
committed.   Hill  V.  Hogaboom,  13  Vt,  141. 

Testimony  of  deceased  witness. —  The  ex- 
amination of  a  witness  before  a  referee,  which 
was  taken  in  the  presence  of  the  parties  to 
the  suit  and  signed  by  the  witness  who  has 
since  died,  may  be  read  as  evidence  on  the 
trial  of  the  suit  in  which  such  examination 
was  taken.    Nutt  v.  Thompson,  69  N.  C.  548, 

Affidavit  of  referee. — A  referee's  sworn 
statement  that  one  of  the  parties  was  not  his 
employee  may  be  sustained,  although  he  had 
signed  a  printed  certificate  to  the  law  insti- 
tute that  the  party  was  an  employee  to  en- 
able him  to  obtain  books  from  the  institute. 
Story  V.  De  Armond,  179  111.  510,  53  N.  E. 
990  [affirming  77  111.  App.  74]. 

15.  Illinois.— Cox  v.  Pierce,  120  111.  556, 
12  N.  E.  194. 

Pennsylvania. —  In  re  Harlan,  3  Pa.  L.  J . 
116. 

/S'owi/i  Carolina. —  Griffin  v.  Griffin,  20  S.  C. 
486. 

Tennessee. —  White  v.  Cox,  4  Hayw.  213. 
United  States. —  Barton  v.  Anthony,  2  Fed. 
Cas.  No.  1,084,  1  Wash.  317. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  165. 

16.  Daggy  r.  Cronnelly,  20  Ind.  474; 
Packard  r.  Reynolds,  lOO'^Mass.  153;  Monk 
V.  Beal,  2  Allen  (Mass.)  585;  Bond  v.  Olden, 
4  Yeates  (Pa.)  243;  Thompson  v.  Arms,  5 
Vt.  546,  holding  that  no  affidavits  or  state- 
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the  charge  is  his  misconduct,  prejudice,  or  the  hke.^^  So  a  witness  before  the 
referees  cannot  be  introduced  on  the  hearing  of  exceptions  to  prove  that  the 
referees  had  misapprehended  his  meaning. Where  exceptions  are  filed,  the 
referee  must  furnish  a  party  on  request  all  the  evidence  relating  to  such  exceptions. 

(ill)  Matters  Considered.  What  will  be  considered  upon  the  hearing 
depends  largely  upon  the  local  practice.^^  Generally  objections  based  on  matters 
not  contained  in  the  report  cannot  be  considered.-^  So  exceptions  to  the  findings 
of  fact  and  conclusions  of  law  of  the  court  do  not  raise  questions  as  to  rulings  of 
the  referee  during  the  trial,^^  nor  the  question  whether  there  was  any  evidence 
to  sustain  the  complaint. 

(iv)  Determination  and  Disposition."^  The  court  cannot  summarily 
dispose  of  exceptions  by  overruling  and  confirming  the  report  without  reviewing 
and  passing  upon  them  judicially. Where  the  report  is  apparently  founded 
on  a  decree,  it  will  be  presumed  that  such  decree  was  introduced  in  evidence 
before  the  referee. Where  the  referee's  findings  of  fact  are  conflicting,  the 
defeated  party  is  entitled  to  the  benefit  of  those  most  favorable  to  him,  in  aid 
of  his  exceptions  to  the  conclusions  of  law.^^  Technical  and  formal  objections 
will  be  disregarded/^  as  will  trifling     or  harmless    errors.    It  is  proper  to  over- 


ments  of  auditors  not  incorporated  in  their 
report  can  be  heard  in  objection  to  accepting 
the  same,  unless  it  be  to  show  misconduct  on 
the  part  of  the  auditors,  or  that  they  refused 
to  state  the  facts  so  as  to  present  the  ques- 
tions of  law,  or  for  the  purpose  of  showing 
newly  discovered  evidence.  See  also  Wade  v. 
Gallagher,  1  Yeates  (Pa.)  77. 

17.  Story  v.  De  Armond,  179  111.  510,  53 
N.  E.  990  [affironing  77  111.  App.  74]  ;  Thomp- 
son V.  Arms,  5  Vt.  546. 

18.  Howard  v.  Salter,  1  Browne  (Pa.) 
90. 

19.  Mahone  v.  Williams,  39  Ala.  202. 

20.  Michael  v.  Tracy,  15  Colo.  App.  312, 
62  Pac.  1048;  Spencer  v.  Usher,  2  Day 
(Conn.)  116  (holding  that  the  proceedings  of 
auditors,  appointed  in  an  action  on  account, 
may  be  inquired  into  on  remonstrance  for  the 
purpose  of  showing  that  they  mistook  the 
law  as  applicable  to  the  facts  before  them)  ; 
Williams  v.  Welles,  1  Root  (Conn.)  261 
(holding  that  the  court  will  not  consider  on 
a  remonstrance  to  the  return  of  auditors  any 
error  in  making  certain  allowances,  the  rem- 
edy being  a  petition  for  a  new  trial)  ;  Morse 
V.  Morse,  62  Me.  443;  King  v.  Hutchins,  26 
N.  H.  139. 

How  issues  determined. —  When  filed,  the 
exceptions  and  amended  pleading  upon  the 
same  subject  should  be  considered  together  in 
determining  what  issues  are  raised  by  the 
exceptions.  Moore  v.  Waco  Bldg.  Assoc.,  9 
To\.  Civ.  App.  404,  28  S.  W.  1033. 

Allowance  of  interest. — ^  Where  an  auditor's 
veport  charges  a  given  sum  against  one  of 
tlio  parties,  with  interest  from  a  certain  date, 
an  exception  to  the  allowance  of  the  sum 
awarded  raises  the  question  as  to  whether 
tlie  interest  was  allowed  fr^m  the  proper  date. 
Marmion  v.  McClellan,  11  App.  Cas.  (D.  C.) 
407. 

Amount  of  recovery. —  Where  a  referee 
finds,  as  a  legal  conclusion,  that  one  party 
is  entitled  to  recover  of  the  other  a  specified 
sum,  an  exception  thereto  raises  the  question 
whether  the  successful  party  is  entitled  to 
[55] 


recover  the  entire  sum.  Briggs  v.  Boyd,  56 
N.  Y.  289. 

An  objection  to  the  insufficiency  of  findings 

of  a  referee  can  be  considered  on  a  motion  to 
recommit,  but  not  on  final  submission  of  his 
report.  State  r.  Graham,  23  Nebr.  68,  36 
N.  W.  372. 

21.  Wabash,  etc.,  Canal  Co.  v.  Huston.  12 
Ind.  276;  Morse  v.  Morse,  62  Me.  443;  Gould 
i:  Ward,  4  Pick.  (Mass.)  104. 

In  passing  upon  exceptions  of  law  to  rul- 
ings alleged  to  have  been  made  by  an  auditor, 
the  court  cannot  look  to  the  exceptions  alone 
to  ascertain  what  those  rulings  were.  The 
grounds  upon  which  the  exceptions  are  based 
must  be  verified  by  reference  to  the  auditor's 
report;  and,  if  the  report  affords  no  means 
of  verification,  the  exceptions,  it  has  been  held, 
cannot  be  considered,  unless  otherwise  certified 
by  the  auditor.  Waycross  Air-Line  R.  Co.  v. 
Offerman,  etc.,  R.  Co.,  119  Ga.  983,  47  S.  E. 
582. 

22.  Brown  v.  New  York,  9  Hun  {'K.  Y.) 
587,  11  Hun  21. 

23.  Van  Derlip  r.  Keyser,  68  N.  Y.  443. 

24.  Costs  on  exceptions  to  report  see 
Costs,  11  Cyc.  65. 

25.  Miller  v.  Groome,  109  N.  C.  148.  13 
S.  E.  840. 

26.  In  rc  Heath,  58  Iowa  30,  11  X.  W. 
723. 

27.  Bonnell  v.  Griswold,  89  N.  Y.  122; 
Schwinger  v.  Raymond,  83  N.  Y.  192,  38  Am. 
Rep.  415. 

28.  Barnum  r.  Backman,  5  Luz.  Leg.  Reg. 
(Pa.)  145. 

29.  Anderson  r.  De  Braekeleer,  25  Misc. 
(N.  Y.)  343,  55  N.  Y.  Suppl.  721.  28  N.  Y. 
Civ.  Proc.  306. 

30.  Jones  i\  Nolan,  120  Ga.  588,  48  S.  E. 
166;  Billington  r.  Sprague,  22  Me.  34:  Leach 
r.  Leach,  (N.  J.  Ch.  1907)  66  Atl.  595. 

An  exception  to  the  original  report  is  im- 
material, where  sncli  re]")ort  was  recommitted 
and  the  referee  adopted  a  ditTorent  rule  in 
his  supplemental  ro])ort.  Bakshian  r.  Ilas- 
sanofi",  186  Mass.  255,  71  N.  E.  555. 
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rule  exceptions  which  are  immaterial, or  not  substantiated  by  tne  facts. So 
if  the  reason  given  is  wrong  but  the  conclusion  is  correct,  the  exception  will  not 
be  sustained. If  the  exceptions  were  improperly  filed,  the  court  may  strike 
them  out.^*  The  report  may  be  affirmed,  modified,  or  reversed. Merely  sus- 
taining exceptions  is  equivalent  to  setting  aside  the  report.^^  If  exceptions  are 
sustained  the  case  may  be  again  referred. But  a  second  referee  cannot  be 
appointed  to  review  the  findings  and  report  of  the  first,  since  that  is  a  non-delegable 
duty  of  the  court. 

g.  Effect  of  Failure  to  Except  or  Object.^^  The  failure  to  file  any  exceptions 
makes  the  report  conclusive  upon  the  parties.*^    Where  an  attorney,  in  the  exer- 


31.  Murphy  v.  Harper,  84  N.  C.  189. 

32.  Murphy  v.  Harper,  84  N.  C.  189. 

33.  Hains  v.  Moyer,  1  Woodw.  (Pa.)  171. 
See  also  Brackett  r.  Gilliam,  125  N.  C.  380, 
34  S.  E.  444. 

34.  Underwood  v.  Greenwich  Ins.  Co.,  45 
Misc.  (N.  Y.)  62,  90  N.  Y.  Suppl.  832,  hold- 
ing, however,  that  motion  to  strike  was  pre- 
mature. 

Improper  classification  of  exceptions. — 
Where  an  exception  of  law  to  an  auditor's 
report  is  improperly  classified  as  an  excep- 
tion of  fact,  and  there  is  a  motion  to  dismiss 
the  exception  for  this  reason,  the  motion  is 
properly  sustained  when  no  offer  is  made  to 
amend  it  by  classifying  it  as  an  exception  of 
law.  Griffin  v.  Collins,  125  Ga.  159,  53  S.  E. 
1004;  Tippin  v.  Perry,  122  Ga.  120,  50  S.  E. 
35. 

35.  Meetze  v.  Charlotte,  etc.,  R.  Co.,  23 
S.  C.  1. 

Trial  of  exceptions  without  a  jury. — ^Where 
by  consent  a  case  presenting  issues  of  fact 
made  by  exceptions  to  an  auditor's  report  is 
tried  without  a  jury,  it  is  not  essential  that 
the  judge,  before  rendering  final  judgment, 
should,  in  a  formal  order,  specify  which,  if 
any,  exceptions  r.re  approved.  Russell  v. 
Mohr-Weil  Lumber  Co.,  115  Ga.  35,  41  S.  E. 
275. 

Correcting  errors. —  Upon  sustaining  an  ex- 
ception to  the  report  going  to  a  single  item 
of  the  account  which  should  have  been,  but 
was  not,  allowed,  the  chancellor  may  make 
the  correction,  thereupon  state  the  account, 
and  render  a  decree  accordingly,  without  fur- 
ther reference.  McCurdy  v.  Middleton,  90 
Ala.  99,  7  So.  655. 

Report  varying  from  submission. —  If  ref- 
erees chosen  by  the  parties  in  open  court 
under  the  act  of  1705  report  upon  a  matter 
totally  distinct  from  the  one  submitted,  show- 
ing a  plain  deviation  from  the  original  inten- 
tion of  the  parties,  the  exceptions  thereto 
must  be  sustained.  Horton  v.  Stanley,  1 
Miles  (Pa.)  418. 

Discretion  of  court. — An  objection  to  a  re- 
port stating  that  the  rule  of  reference  al- 
low^ed  a  major  part  of  the  referees  to  report, 
whereas  the  agreement  was  to  refer  to  all 
the  referees,  is  addressed  to  the  discretion  of 
the  court.    Wellman  v.  Bulkley,  6  Vt.  299. 

The  court  will  not  sustain  exceptions  where 
the  referees  have  in  good  faith  decided  all 
matters  intended  to  be  submitted,  although 
it  is  manifest  it  would  have  decided  them 
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differently.  Horton  v.  Stanley,  1  Miles  (Pa.) 
418. 

What  constitutes  ruling  on  exceptions. — 

Where,  in  considering  exceptions  to  an  au- 
ditor's report,  the  judge  refers  to  the  au- 
ditor particular  questions  in  a  case,  his  ac- 
tion is  not  an  approval  or  disapproval  of  the 
exceptions,  but  simply  a  re-reference  of  the 
matters  embraced  in  the  order.  Sanford  v. 
Tanner,  114  Ga.  1005,  41  S.  E.  668. 

36.  McGlue  f.  Philadelphia,  105  Pa.  St. 
236. 

37.  Farmers,  etc..  Bank  v,  McMullen,  85 
Mo.  App.  142. 

38.  Farmers,  etc..  Bank  v.  McMullen,  85 
Mo.  App.  142. 

39.  Failure  to  request  findings  see  supra, 
VIII,  D,  3,  f. 

Waiver  of  objections  or  exceptions  see  in- 
fra, VIII,  I,  5,  h. 

40.  Maine. —  Piscataquis  Sav.  Bank  v.  Her- 
rick,  100  Me.  494,  62  Atl.  214. 

Massachusetts. — Lipsky  v.  Heller,  199  Mass. 
310,  85  N.  E.  453;  Lyman  v.  Warren,  12 
Mass.  412. 

Michigan. —  Eddy  v.  Lamb,  150  Mich.  624, 
113  N.  W.  282;  Ambov,  etc.,  R.  Co.  v.  Byerly, 
13  Mich.  439. 

Nebraska. —  McMurtry  v.  Brown,  6  Nebr. 
368. 

New  York. —  Wolcott  v.  Merchant's  Gar- 
gling Oil  Co.,  45  N.  Y.  App.  Div.  379,  60 
N.  Y.  Suppl.  862;  Sutherland  v.  Rose,  47 
Barb.  144;  Ketchum  i\  Clark,  22  Barb.  319. 
See  also  Dwight  v.  St.  John,  25  N.  Y.  203. 
Compare  Martin  v.  Hodges,  45  Hun  38. 

Oklahoma. —  Burchett  v.  Hamil,  5  Okla. 
300,  47  Pac.  1053. 

rea?as.— Whitehead  Perie,  15  Tex.  7; 
Harper  v.  Marion  County,  33  Tex.  Civ.  App. 
653,  77  S.  W.  1044;  Herbert  v.  Harbert,  (Civ. 
App.  1900)  59  S.  W.  594;  Hamm  v.  J.  Stone, 
etc..  Live  Stock  Co.,  18  Tex.  Civ.  App.  241,  45 
S.  W.  330. 

Wisconsin. —  Dinsmore  v.  Smith,  17  Wis. 
20. 

See  42  Cent.  Dig.  tit.  "  Reference,"  §  163. 

Findings  of  fact. —  Where  a  case  is  tried 
by  referees,  and  no  exceptions  to  their  report 
are  filed  within  the  time  limited  for  that 
purpose,  the  findings  of  fact  stand  as  an  un- 
challenged verdict,  on  which  it  is  the  duty  of 
the  court  to  pronounce  judgment.  Carter  v. 
Jackson,  115  Ga.  676,  42  S.  E.  46;  Chicago 
Lumber  Co.  v.  Bancroft,  64  Nebr.  176,  89 
N.  W.  780,  57  L.  R.  A.  910;  State  v.  Stand- 
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cise  of  his  judgment,  fails  to  file  exceptions,  the  judgment  will  not  be  opened  in 
order  to  permit  him  to  file  them.*^ 

h.  Waiver  of  Objeetions.^^  Objections  which  might  have  been  urged  to  the 
report  may  be  waived  by  a  party  by  failure  to  seasonably  raise  them  cr  by  his 
inconsistent  conduct/^  as  by  failure  to  raise  the  objection  before  the  referee  where 
it  relates  to  proceedings  before  him.^*    So  the  objection  that  the  report  was  not 


ard  Oil  Co.,  63  Nebr.  95,  88  N.  W.  175.  Gom- 
pare  James  i\  West,  67  Ohio  St.  28,  65  N.  E. 
loG. 

But  if  a  commissioner  fails  entirely  to 
make  any  report  on  a  matter  referred  to  him, 

the  court  should  refer  the  matter  to  him 
again  to  be  reported  upon,  and  this  should 
be  done,  although  no  one  except  to  such  re- 
port. No  one's  right  can  be  regarded  as  aban- 
doned or  prejudiced  by  his  failure  to  except 
to  such  report  because  of  such  omission. 
Childs  V.  Hurd,  32  W.  Va.  66,  9  S.  E.  362. 

Items  not  excepted  to. — An  auditor's  re- 
port is  conclusive  between  the  parties  as  to 
the  items  therein  not  excepted  to.  White- 
head V.  Perie,  15  Tex.  7 ;  Lone  Star  Salt  Co. 
i\  Blount,  (Tex.  Civ.  App.  1908)  107  S.  W. 
1163;  Hill  V.  Dons,  (Tex.  Civ.  App.  1896) 
37  S.  W.  638. 

41.  Com.  V.  Schooley,  5  Kulp  (Pa.)  53. 

42.  Objections  to  order  of  reference  see 
siipra,  IV,  G,  2. 

Objections  to  referees  and  their  conduct  of 
proceedings  see  supra,  VIT,  G,  2. 

Objections  to  order  setting  aside  report 
see  infra,  VIII,  I,  7,  d. 

43.  Indiana. —  Ross  v.  Helton,  4  Ind.  273. 
Maine. —  Smith  v.  Gorman,  41  Me.  405. 
Missouri. — ■  Buxton    v.    Debrecht,    95  Mo. 

App.  599,  69  S.  W.  616. 

Oregon.— StSite  v.  Frost,  48  Oreg.  236,  86 
Pac.  i77. 

South  Dakota. —  Hulst  v.  Benevolent  Hall 
Assoc.,  9  S.  D.  144,  68  N.  W.  200. 

West  Virginia. —  Johnson  v.  Young,  20 
W.  Va.  614. 

United  States. — Mason  Lumber  Co.  v.  Buch- 
tel,  101  U.  S.  633,  25  L.  ed.  1072. 

See  42  Cent.  Dig.  tit.  "  Reference,"  §  168. 

Compare  Gresham  v.  Harcourt,  33  Tex.  Civ. 
App.  196,  75  S.  W.  808,  holding  that  an  ex- 
ception to  the  report  of  the  auditor  in  an 
action  for  a  partnership  accounting,  embodied 
in  a  pleading  entitled  "  plaintiff's  first 
amended  supplemental  petition,"  was  not 
waived  by  the  filing  of  another  amended  sup- 
plemental petition  which  did  not  include  any 
exceptions  to  the  auditor's  report. 

Objection  that  report  not  within  scope  of 
submission. —  Where  accounts  are  investi- 
gated at  length  before  an  auditor,  without 
any  objection  to  the  scope  of  the  investiga- 
tion, the  parties  cannot,  after  the  report  has 
been  on  file  for  seven  months,  for  the  first 
time  raise  the  objection  that  the  pleadings 
^ere  not  broad  enough  to  cover  certain  irint- 
ters  reported  upon.  U.  S.  v.  Fitzsinnnons,  50 
K(>(1.  381. 

Failure  to  move  to  recommit. —  Exceptions 
to  the  rei)ort  of  a  referee  that  he  failed  to 
find  certain  facts  are  waived  by  failure  to 
raove  for  a  recommitment  of  the  report.  Bla- 


lock  r.  Kernersville  Mfg.  Co.,  110  N.  C.  99, 
14  S.  E.  501. 
Failure  to  move  to  suppress  report. — A 

party  who  excepts  to  the  conclusions  of  law 
in  a  referee's  report  and  makes  no  motion 
to  suppress  it  waives  all  objections  to  irregu- 
larities in  the  reference  proceedings.  Abbott 
V.  Mathews,  26  Mich.  176. 

Failure  to  include  conclusions  of  law.^ — 
Where  a  reference  is  to  take  evidence  and 
report  the  same  with  conclusions  of  law  on 
the  law  and  fact,  and  he  reports  his  con- 
clusions on  fact  only,  the  omission  is  waived 
unless  a  motion  is  made  for  a  rule  requiring 
the  master  to  comply  with  the  order  of  refer- 
ence. Gleason,  etc.,  Mfg.  Co.  v.  Hoffman,  168 
111.  25,  48  N.  E.  143  [affirming  63  111.  App. 
294]. 

Waiver  of  jury  trial. — 'By  assenting  to  a 
reference  a  party  does  not  waive  a  jury  trial 
but  does  waive  all  objection  to  the  law,  and 
to  the  course  of  proceeding  prescribed  by  it, 
including  the  use  of  the  referee's  report  as 
evidence  in  the  jury  trial.  Smith  v.  Fellows, 
58  N.  H.  169;  Parker  v.  Burns,  57  N.  H. 
602. 

Waiver  of  right  to  file  exceptions. —  The 

failure  of  the  surety  of  an  assignee  for  the 
benefit  of  creditors  to  appear  before  the  ref- 
eree on  the  final  accounting  of  the  assignee 
does  not  deprive  it  of  the  right  to  file  excep- 
tions to  such  referee's  report.  Matter  of 
Kautsky,  56  N.  Y.  App.  Div.  440,  67  N.  Y. 
Suppl.  882. 

New  report. —  Exceptions  cannot  be  taken 
to  a  referee's  report,  reformed  in  accordance 
with  an  order  to  which  no  objection  was 
made.  Cowles  v.  Curry,  96  N.  C.  331,  4  S.  E. 
769.  Where  a  party  excepts  to  the  referee's 
report  because  he  fails  to  find  on  a  particu- 
lar matter  as  a  fact,  and  the  report  is  re- 
committed to  the  referee  to  pass  on  this 
matter,  he  cannot  be  allowed  to  except  to 
the  second  report  on  the  ground  that  it  is  a 
mixed  question  of  law  and  fact,  where  he 
did  not  object  thereto  on  the  return  of  the 
report.    Tyson  r.  Tyson,  92  N.  C.  288. 

Where  only  part  of  referee's  act. —  Crone 
V.  Daniels,  20  Conn.  331. 

4:4:.  Illinois. —  Pardridire  r.  Rvan,  35  111. 
App.  230  [affirmed  in  134  111.  247,  25  N.  E. 
627]. 

Kansas. —  Seiker  v.  Pracht,  39  Kan.  521, 
18  Pac.  718;  Launan  r.  Clavin,  3  Kan.  17. 

Maine. —  Deering  r.  Saco,  68  ]\Io.  322. 

Nebraska. —  ]\Ioline,  etc.,  Co.  r.  Walter  A. 
Wood  Mowing,  etc.,  ]\Iac]i.  Co.,  49  Nebr.  860, 
69  N.  W.  405,  holding  that  a  party  who 
appears  before  a  referee  at  the  time  fixed 
for  trial,  and  treats  the  order  of  refereuco  as 
embracing  all  the  issues,  and  requests  find- 
ings  on   all   controverted  questions,  cannot 

[VIII,  I,  5,  h] 


868    [34  Cye.] 


REFERENCES 


^iled  in  time  is  waived  by  failure  to  urge  it/''  or  by  inconsistent  conduct.*®  So  the 
delivery  of  a  report  during  a  time  while  proceedings  are  stayed  by  statute  is  merely 
an  irregularity  which  is  waived  by  failure  to  promptly  object  thereto.*^  Of  course 
BO  objections  can  be  urged  to  proceedings  had  with  the  consent  of  the  objecting 
party/^  and  an  agreement  not  to  file  exceptions  is  binding.**^  The  filing  of  excep- 
tions to  the  report  waives  all  objections  to  the  assumption  and  exercise  of  juris- 
diction in  disposing  of  them  as  matter  involved  in  the  case.^^  So  the  action  of 
the  court  in  rejecting  a  report  is  waived  by  proceeding  with  the  trial  and  failure 
to  appeal  therefrom. In  some  jurisdictions  the  failure  to  object  to  an  order  of 
reference  at  the  time  it  is  made  is  a  waiver  of  the  right  to  a  jury  trial  of  issues 
raised  by  exceptions  to  the  report. The  exceptions  to  the  report  form  no  part 
of  defendant's  answer,  although  he  refers  to  them  therein,  and  the  fact  that  a 
second  amended  answer  makes  ho  reference  to  the  exceptions  does  not  constitute  a 
waiver. 


assail  the  findings,  on  the  coming  in  of  tlie 
report,  as  being  unauthorized  by  the  order  of 
reference. 

l^eio  Hampshire. —  Ireland  v.  Drown,  61 
N.  H.  638. 

Neic  Yor^-.— Matter  of  Kautsky,  56  N.  Y. 
App.  Div.  440,  67  N.  Y.  Suppl.  882;  Belmont 
V.  Smith,  1  Duer  675. 

North  Carolina. —  Overby  v.  Fayetteville 
Bldg.,  etc.,  Assoc.,  81  N.  C.  56. 

Vermont. —  Newel  v.  Keith,  11  Vt.  214. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  168. 

Matters  of  defense  to  a  suit  on  a  policy  not 
pleaded  to  the  action,  brought  up  on  reference 
thereof  to  arbitrators,  and  not  directly  put 
in  issue  and  insisted  on  before  the  arbitra- 
tors, cannot  be  urged  as  exceptions  to  the 
award.  Virginia  Home  Ins.  Co.  v.  Gray,  61 
Ga.  515. 

Technical  objections  to  the  form  of  the 
report  not  made  before  the  referee  will  be 
regarded  as  waived.  St.  Louis  Nat.  Stock- 
yards V.  Himrod,  88  111.  38. 

Referee  as  improper  person. — A  party,  after 
having  permitted  the  reference  to  proceed  and 
taken  the  chances  of  success  with  full  knowl- 
edge of  the  existence  of  the  relation,  cannot 
move  to  set  aside  an  adverse  report  on  the 
ground  that  each  of  the  two  attorneys  ap- 
pearing for  different  parties  interested  in  two 
different  actions,  in  each  of  which  a  reference 
was  ordered,  had  the  cause  of  the  client  of 
the  other  in  his  hands  to  decide  as  a  referee. 
Carroll  v.  Lufkins,  29  Hun  (N.  Y.)  17.  The 
same  rule  applies  where  the  objection  is  the 
failure  of  mental  vigor  of  the  arbitrator  ap- 
pointed, during  the  trial  of  the  case.  Van 
Syckle  v.  Stewart,  10  Phila.  (Pa.)  547. 

Admissions. — A  case  was  submitted  to  a 
referee  after  the  summing  up  of  counsel,  "  the 
defendants'  counsel  admitting  that  the  de- 
fendants were  liable  to  the  plaintiff  for  the 
payment  of  the  bill.  Exhibit  A."  It  was  held 
that  the  correctness  of  the  referee's  allowance 
of  this  bill  could  not  be  called  in  question,, 
and  that  defendants  could  not  retract  their 
submission,  made  at  or  before  the  actual  sub- 
mission of  the  cause,  by  afterward  handing 
in  written  points  denying  the  right  of  re- 
covery for  this  bill.  Kohler  v.  Wright,  7 
Bosw.  (N.  1^.)  318. 

45.  Seiker  v,  Pracht,  39  Kan.  521,  18  Pac. 
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718;  Foster  v.  Bryan,  26  How.  Pr.  (N.  Y.) 
164;  Livingston  v.  Gidney,  25  How.  Pr. 
(N.  Y.)  L 

46.  Bewick  r.  Fletcher,  39  Mich.  25  (hold- 
ing that  a  party  by  opposing  the  motion  to 
set  aside  the  report  waived  an  objection  for 
the  delay  in  making  the  report)  ;  Thiesselin 
V.  Rossett,  3  Abb.  Pr.  N.  S.  (N.  Y.)  54; 
Bradford  v.  Cline,  12  Okla.  339,  72  Pac.  369. 

47.  Agricultural  Ins.  Co.  v.  Darrow,  70 
N.  Y.  App.  Div.  413,  75  N.  Y.  Suppl.  128. 

48.  Bemus  i\  Quiggle,  7  Watts  (Pa.)  362 
(holding  that  if  parties  agree  to  consolidate 
actions,  and  thus  combine  different  causes  of 
action,  and  refer  the  whole  to  referees, 
neither  party  can  afterward  except  to  the 
award  on  the  ground  of  uncertainty) ;  Brown 
v.  Scott,  1  Dall.  (Pa.)  145,  1  L.  ed.  74 
(holding  that  a  report  will  not  be  set  aside 
because  the  referees  consolidated  the  different 
actions  referred,  where  the  consent  of  the 
parties  thereto  can  be  implied  from  the 
whole  proceedings ) .  Compare  Flower  Brook 
Mfg.  Co.  V.  Buck,  16  Vt.  290,  holding  that 
where  an  auditor  inquired,  in  presence  of  the 
defendant,  whether  it  was  necessary  to  re- 
port copies  of  the  accounts  of  the  parties, 
and  plaintiff's  counsel  replied  that  it  was 
not,  there  was  no  waiver  on  the  part  of  de- 
fendant of  his  right  to  have  the  copies  re- 
turned with  the  report. 

49.  Bocleau  r.  Phillips,  1  Ashm.  (Pa.) 
92 ;  Keystone  Bank  v.  Ashton,  12  Phila.  (Pa.) 
188.  See  also  Jolly  v.  Pittsburgh,  etc.,  R. 
Co.,  28  Pittsb.  Leg.  J.  N.  S.  (Pa.)  376. 

What  constitutes  such  agreement. — An 
agreement  to  submit  all  matters  in  variance 
in  an  action  to  referees,  to  waive  all  objec- 
tions arising  upon  legal  grounds,  and  to  let 
the  referees  determined  justly,  honestly,  and 
equitably  their  report  to  be  final  and  con- 
clusive does  not  preclude  either  party  from 
filing  exceptions  to  the  report.  Mussina  v. 
Hertzog,  5  Binn.  (Pa.)  387. 

50.  Long  V.  Fitzgerald,  97  N.  C.  39,  1  S.  E. 
844. 

51.  Vance  r.  Carle,  7  Me.  164. 

52.  Belvin  v.  Pxaleigh  Paper  Co.,  123  N.  C. 
138,  31  S.  E.  655;  Driller  Co.  v.  Worth,  117 
N.  C.  515,  23  S.  E.  427. 

53.  Kendall  v.  Hackworth,  66  Tex.  499, 
18  S.  W.  104. 
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6.  Confirmation  —  a.  In  General.  A  motion  to  confirm  the  report  generally 
follows  its  filing/^  and  a  party  who  moves  to  confirm  cannot  thereafter  attack 
the  report. Such  a  motion  is  generally  necessary /^^  except  where  the  report  is 
not  intended  to  be  made  the  foundation  of  any  further  discretionary  act  of  the 
court,^^  or  where  the  reference  is  to  hear  and  determine  all  the  issues  in  the  case.^'^ 

b.  Time.  The  time  when  the  motion  to  confirm  may  be  made  is  generally 
fixed  by  statutes  or  rules  of  court. Where  there  is  no  statute  or  rule  of  court, 
the  confirmation  may  be  at  any  time  before  the  entry  of  the  decree. Confirma- 
tion may  be  delayed  until  the  determination  of  another  action/^  and  should  not 
be  made  before  a  reasonable  opportunity  is  given  to  file  exceptions  to  the  report. 

c.  Grounds  For  Rejection.  The  court  properly  refuses  to  confirm  the  report 
where  it  contains  the  evidence  instead  of  the  facts  found/*  where  material  findings 
of  facts  are  not  sustained  by  any  evidence, where  it  is  apparent  from  the  face 
of  the  report  that  the  decision  on  the  facts  found  is  erroneous/^  where  the  case 
is  one  in  which  a  reference  should  not  be  ordered/^  or  where  there  are  other  irregu- 
larities in  matter  of  form  and  procedure. On  the  other  hand,  it  is  not  ground 
for  refusing  to  confirm  that  the  referee  refused  to  open  the  case  and  hear  further 
testimony,  where  it  could  not  have  materially  affected  the  result, nor  that  incor- 
rect conclusions  of  law  are  contained  in  a  paper  not  made  a  part  of  the  report. '^'^ 
In  some  jurisdictions  it  seems  that  the  confirmation  of  the  report  can  be  refused 
only  where  the  grounds  are  sufficient  to  authorize  its  being  set  aside. 

d.  Procedure.  The  procedure  on  the  motion  to  confirm  is  governed  by  the 
nature  of  the  reference  and  the  local  practice.'^    The  order  of  confirmation  need 


54.  Judgment   on   report   of   referee  see 

Judgments,  23  Cyc,  784,  824,  847. 

55.  Connecticut. —  Spalding  r.  Dunlap,  1 
Root  413;  State  v.  Worthington,  1  Root  137. 

Maryland. — •  Lee  v.  Boteler,  12  Gill  &  J. 
228. 

Massachusetts. —  McKim  v.  Titus,  182 
Mass.  393,  65  N.  E.  806. 

Pennsylvania. —  Rue  v.  Gentner,  4  Pa.  Gas. 
526,  7  Atl.  592;  Stuart  v.  Ralston,  2  Miles 
257. 

South  Carolina. —  Shiver  v.  Ross,  1  Brev. 
293,  holding  that  on  a  motion  to  confirm 
an  award  the  court  will  not  grant  leave  to 
examine  the  arbitrators  to  discover  whether 
they  have  made  a  mistake,  or  why  a  dis- 
count Avas  rejeeted. 

Virginia. —  Newberry  v.  Stuart,  86  Va.  965, 
11  S.  E.  880. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  181. 

Inclusion  of  matters  outside  submission. — 
"Where  an  action  is  referred  under  a  rule  of 
court,  and  the  award  includes  matters  out- 
side the  submission,  the  award  cannot  be  ac- 
cepted unless  it  enables  the  court,  by  in- 
specting it,  to  separate  what  was,  from 
what  was  not,  awarded  within  the  submis- 
sion. Myers  v.  York,  etc.,  R.  Co.,  17  Fed. 
Cas.  No.  9,997,  2  Curt.  28. 

56.  White       Anderson,  13  La.  Ann.  577. 

57.  McNair  v.  Gourrier,  40  La.  Ann.  353, 
4  So.  310;  Dement  v.  Stonestreet,  1  Md.  116; 
Elmore  v.  Thomas,  7  Abb.  Pr.  (N.  Y.)  70; 
Griding  v.  Slate,  5  How.  Pr.  (N.  Y.)  205, 
3  Code  Rep.  213;  Clark  v.  Andrews,  1  Code 
Rop.  (N.  Y.)  4;  Parker  v.  Parker,  5  N.  C. 
295,  holding  that  an  action  will  not  lie  on 
an  award,  under  a  reference  by  rule  of  the 
court  of  chancery,  until  it  is  confirmed  by 
the  court. 


58.  Grilling  v.  Slate,  5  How.  Pr.  (N.  Y.) 
205,  3  Code  Rep.  213. 

Reference  to  take  testimony  and  report 
concerning  disputed  facts. —  Ordinarily  it  is 
not  necessary  to  make  a  formal  motion  to 
confirm  the  report  where  the  reference  is 
merely  to  take  testimony  and  report  concern- 
ing disputed  facts  upon  a  motion.  Frost  v. 
Reinach,  40  Misc.  (N.  Y.)  412,  81  N.  Y. 
Suppl.  246. 

59.  Stevens  r.  Weiss,  25  Misc.  (N.  Y.) 
457,  55  N.  Y.  Suppl.  562. 

60.  Martin  v.  Hodges,  45  Hun  (N.  Y.) 
38;  Riley  v.  Brown,  14  Abb.  Pr.  N.  S. 
(N.  Y.)  290  note,  44  How.  Pr.  429. 

Before  filing  of  exceptions. — A  motion  to 
confirm  the  report,  upon  a  reference  other 
than  for  the  trial  of  issues,  is  required  only 
if  exceptions  to  the  report  are  filed;  and 
such  a  motion,  made  before  the  filing  of  ex- 
ceptions, is  premature  and  should  be  denied. 
James  v.  Horn,  19  N.  Y.  App.  Div.  259, 
46  N.  Y.  Suppl.  187. 

61.  Pitman  v.  Thornton,  65  Me.  95. 

62.  Taacks  c.  Schmidt,  V8  Abb.  Pr.  (N.  Y.) 
307. 

63.  Equitable  L.  &  T.  Co.  r.  Smith,  65 
S.  W.  609,  23  Ky.  L.  Rep.  1567. 

64.  Wabash,  etc.,  Canal  Co.  r.  Huston,  12 
Ind.  276. 

65.  Jones  r.  Franks,  33  Kan.  497.  6  Pac. 
789. 

66.  Smitli  /•.  Crews,  2  Mo.  App.  269. 

67.  Rand  lot  r.  Herron.  20  N.  H.  538. 

68.  1)1  rc  Turner,  2  N.  F.ruiiSAV.  Eq.  318. 

69.  ^^  olles  r.  Harris,  31  Conn.  365. 

70.  ]\lorse  r.  iMorse,  62  Me.  443. 

71.  Sawver  r.  Doane,  1  Aik.  (Vt.)  138. 

72.  Gibson  r.  Gibson,  24  Nebr.  394,  3D 
N.  W.  450;  Savage  v.  Sherman.  87  N.  Y. 
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not  itself  make  separate  findings, '^^  but  it  should  confirm  or  reject  every  part  of 
the  report."^-  Generally  notice  of  the  motion  must  be  given, '^^  and  parties  in  interest 
are  entitled  to  be  heard  on  any  question  adjudicated  in  the  report. '^^  The  order 
of  confirmation  may  be  modified  on  motion  for  final  judgment."  In  some  juris- 
dictions,  by  statute,  the  report  in  certain  courts  is  deemed  to  be  confirmed  as  of 
course,  after  a  specified  time,  where  no  exceptions  are  filed,  upon  the  entry  of  a 
decree  to  that  effect  after  the  lapse  of  such  time.^^  The  overruling  of  exceptions 
to  the  report  is  equivalent  to  a  confirmation.'^^ 

e.  Modification.  The  court  may  modify  the  report, and  confirm  it  only  in 
part.^^  Surplusage  may  be  rejected. Where  one  party  moves  to  confirm  and 
the  other  to  set  aside,  an  order  modifying  the  report  suflB.ciently  disposes  of  both 
motions. Where  the  amount  allowed  is  excessive,  a  remittitur  may  be  entered 
and  the  report  then  confirmed. 

f.  EfTeet  of.  The  confirmation  of  the  report  generally  precludes  further 
investigation  by  the  court  into  the  matters  decided  by  it.^^  If  the  reference  is 
to  hear  and  determine,  judgment  is  properly  entered  upon  the  report  itself  after 
its  confirmation;  ^®  but  not  if  the  reference  is  merely  an  interlocutory  one.^^  An 
order  confirming  a  report  is  in  effect  a  denial  of  the  motion  to  set  the  report  aside. 
Confirmation  of  the  report  in  some  jurisdictions  constitutes  the  findings  of  the  court. ®^ 

g.  Exceptions  After.  Where  a  report  has  been  confirmed  without  any  excep- 
tions  taken  thereto,  one  wishing  to  except  should  obtain  a  rehearing  of  the  origin 
nal  motion  to  confirm  the  report.      Filing  exceptions  to  a  report  providing  that 


277;  Griffing  r.  Slate,  3  Code  Rep.  (N.  Y.) 
213,  5  How.  Pr.  205;  In  re  May,  10  Lane. 
Bar   (Pa.)  22. 

In  New  York  the  motion  is  generally  re- 
quired to  be  made  at  special  term.  Boegler 
r.  Eppley,  40  Hun  523;  Belmont  v.  Smith, 
1  Duer  675.  Comyare  Hinman  v.  Devlin,  40 
N.  Y.  App.  Div.  234,  57  N.  Y.  Suppl.  1037. 

In  New  Jersey,  a  confirmation  of  a  referee's 
report  can  be  moved  for  at  bar,  subject  to  a 
demand  for  a  trial  by  jury,  at  the  same  term 
in  which  the  report  is  filed,  or  such  motion 
can  be  made  before  the  circuit  justice,  if  no 
demand  for  a  trial  by  jury  has  been  made. 
Halsey  i;.  Paulison,  36  N.  J.  L.  406. 

73.  Colin  r.  Colin,  24  S.  C.  596. 

74.  Pvaines  f.  Lumpee,  80  Mo.  App.  203. 

75.  Sproull  r.  Star  Co.,  27  Misc.  (N.  Y.) 
27,  56  N.  Y.  Suppl.  1001. 

Notice  by  opposing  party. — A  party  may 
be  heard  as  to  setting  aside  the  report  of  a 
referee  as  based  on  an  erroneous  principle, 
on  the  motion  to  confirm  the  report,  and 
such  party  need  not  give  notice  of  motion. 
Fraser  v.  Kaye,  25  Nova  Scotia  102. 

To  whom  notice  given. —  Notice  of  an  ap- 
plication for  the  confirmation  of  the  report 
of  a  referee,  appointed  pursuant  to  the 
terms  of  an  interlocutory  judgment,  and  for 
the  entry  of  final  judgment  thereon,  need 
not  be  given  to  an  infant  defendant  as  to 
whom  the  complaint  was  dismissed  by  the 
interlocutory  judgment.  Jewett  v.  Schmidt, 
108  N.  Y.  App.  Div.  322,  95  N.  Y.  Suppl. 
631  [affirmed  in  185  N.  Y.  553,  77  N.  E. 
1189]. 

76.  Winfield  v.  Stacom,  40  N.  Y.  App.  Div. 
95,  57  N.  Y.  Suppl.  563. 

77.  Smith  v.  Gilliatt,  22  Misc.  (N.  Y.) 
246,  49  N.  Y.  Suppl.  614. 

78.  In  re  Clark,  168  N.  Y.  427,  61  N.  E. 
769  [reversing  61  N.  Y.  App.  Div.  337,  70 
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N.  Y.  Suppl.  353]  ;  James  v.  Horn,  19  N.  Y. 
App.  Div.  259,  46  N.  Y.  Suppl.  187. 

79.  Pomeroy  v.  Benton,  77  Mo.  64. 

80.  Krapp  v.  Aderholt,  42  Kan.  247,  21 
Pac.  1063. 

81.  Merieult  v.  Austin,  3  Mart.  (La.) 
318;  Smith  v.  Paris,  70  Mo.  615;  Woglam 
V.  Burnes,  1  Binn.  (Pa.)  109. 

82.  Pardridge  v.  Ryan,  35  111.  App.  230 
[affirmed  in  134  111.  247,  25  N.  E.  627]. 

83.  Lemke  v.  Daegling,  52  Wis.  498,  9 
N.  W.  399. 

84.  Smith  y.  Brush,  11  Conn.  359;  Rodney 
r.  Warrington,  1  Houst.  (Del.)  148. 

85.  Thompson  i\  Parrent,  12  La.  Ann.  183; 
Berger  v.  Clendinen,  88  Md.  151,  40  Atl.  705; 
Taylor  v.  State,  73  Md.  208,  20  Atl.  914,  11 
L.  R.  A.  852;  Thruston  v.  Devecmon,  30  Md. 
210.  See  also  People  v.  Ouderkirk,  120  N.  Y. 
App.  Div.  650,  105  N.  Y.  Suppl.  134;  Anders 
r.  Anders,  31  N.  C.  214.  But  see  Cochran  v. 
Lynah,  Bailey  Eq.  (S.  C.)  514;  Wallace  v. 
Harrington,  34  Nova  Scotia  1. 

86.  O'Reilly  v.  Cleary,  8-  Mo.  App.  186; 
Saal  V.  Brooklyn  R.  Co.,  122  N.  Y.  App.  Div. 
364,  106  N.  Y.  Suppl.  996. 

Unless  exceptions  to  the  referee's  report 
are  allowed,  the  report  should  be  affirmed, 
and  judgment  entered  thereon,  in  the  same 
manner,  and  with  like  effect,  as  on  a  special 
verdict,  a^d  the  case  should  not  be  set  down 
for  re-trial  bv  the  court.  Reinecke  v.  Jod,  56 
Mo.  386. 

87.  Sullivan  r.  Sullivan,  52  How.  Pr. 
(N.  Y.)  453. 

88.  Houghton  v.  Milburn,  54  Wis.  554,  11 
N.  W.  517,  12  N.  W.  23. 

89.  Bourgeois  v.  Schrage,  69  Wis.  316,  34 
N.  W.  96. 

90.  Rust  r.  Hauselt,  46  N.  Y.  Super.  Ct. 
22. 
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a  party  shall  tender  a  deed  or  pay  a  sum  of  money  waives  the  right  of  the  party 
to  elect,  where  the  report  is  confirmed. 

7.  Setting  Aside  ^"^ — a.  In  General.  In  a  proper  case  the  general  rule  is  that 
the  court  may,  on  motion,  set  aside  the  report,  although  the  reference  was  by 
consent  of  the  parties, but  only  for  good  cause,  the  power  being  sometimes 
limited  to  cases  where  the  error  relied  on  appears  on  the  face  of  the  report.  A 
motion  to  set  aside  is  the  proper  remedy  where  there  are  substantial  errors  of 
law  or  fact.^^  But  ordinarily  where  the  report  is  subject  to  correction  the  motion 
should  not  be  to  set  aside,  but  to  recommit. It  has  been  held  that  the  court 


91.  Brown  r.  Young,  1  Yeates   (Pa.)  76. 

92.  Modification  of  report  by  court  see  su- 
pra,  VIII,  E. 

Report  as  equivalent  to  verdict  on  motion 
to  set  aside  see  supra,  VIII,  I,  3,  b. 

Setting  aside  order  of  reference  see  supra, 
IV,  I,  2. 

Waiver  of  objections  see  supra,  VIII,  1,  5,  li. 

93.  Illinois. —  Curvea  v.  Beveridi^e,  94  111. 
424;  Leitch  v.  Campbell,  27  111.  138. 

Kansas  —  Owen  v.  Owen,  9  Kan.  91. 

Nero  Jersey. —  Harper  Mach.  Co.  v.  Sin- 
clair, (1908)'  68  Atl.  890  (holding  further 
that  the  application  may  be  made  to  the  su- 
preme court  without  first  applying  to  the 
Judge  or  justice  of  the  court  which  ordered 
the  reference)  ;  Den  v.  Brands,  15  N.  J.  L. 
465. 

New  York. —  Barton  v.  Herman,  3  Daly 
320,  8  Abb.  Pr.  N.  S.  399 ;  In  re  Quin,  5  N.  Y. 
Suppl.  261,  1  Connoly  Surr.  381;  Watervliet 
Bank  v.  Clark,  1  How.  Pr.  144;  People  f. 
New  York  Super.  Ct.,  19  Wend.  68. 

North  Carolina. —  Wilson  v.  Abrams,  70 
N.  C.  324. 

Pennsylvania. —  Mackie  V.  Pleasants,  2 
Biim.  363.  See  Burns  v.  Smith,  2  Lack.  Leg. 
N.  78.  But  see  Brooke  i\  Bannon,  3  Watts 
&  S.  382. 

Tennessee. — Baird  v.  Crutchfield,  6  Humphr. 
171. 

Vermont. —  Woodbridge  v.  Addison,  6  Vt. 
204. 

England. —  Harding  v.  Wickham,  2  Johns. 
k  H.  676,  4  L.  T.  Rep.  N.  S.  738,  9  Wkly. 
Eep.  652,  70  Eng.  Reprint  1230. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  188 
ct  seq. 

Right  of  party  in  contempt  to  move. — 

Where  a  plaintiff  purges  himself  of  the  con- 
tempt committed  by  refusing  to  testify  before 
referees,  the  court  may  properly  set  aside 
such  referee's  report,  wherein  it  appears  that 
plaintiff's  petition  has  been  rejected  because 
of  his  contempt.  Coburn  v.  Tucker,  21  Mo. 
219. 

Second  report. — A  second  report  on  sub- 
stantially the  same  evidence,  and  containing 
the  same  findings,  as  a  former  report,  which 
has  been  set  aside  by  the  appellate  court,  will 
also  be  set  aside.  Bellows  r.  Folsom,  4  Rob. 
i^.Y.)  43. 

94.  Field  r.  Holland,  fl  Cranch  (IT.  S.) 
S.  3  L.  ed.  136.  But  see  Stevenson  v.  Felton, 
^^9  N.  0.  58,  5  S.  E.  399,  holding  that  under 
Code,  §  420,  which  provides  that  the  issues 
of  any  action,  except  to  annul  a  marriage 
or  for  divorce,  may,  on  consent  of  parties,  be 


referred,  after  such  reference  had  on  a  stipu- 
lation signed  by  the  attorneys  for  both  par- 
ties, either  party  may  insist  on  a  judgment 
on  the  report,  and  it  is  error  to  set  aside 
the  report  and  order  a  jury  trial. 

95.  Goodrich  v.  Marysville,  5  Cal.  430; 
Neeley  v.  Roberts,  17  S.  D.  161,  95  N.  W.  921. 

Where  the  cause  of  action  is  not  referable 
the  report  will  not  be  set  aside  on  motion. 
Bcardsley  v.  Dvgert,  3  Den.  (N.  Y.)  380; 
Johnson  v.  Parmely,  17  Johns.  (K  Y.)  129. 

96.  Goodrich  v.  Marysville,  5  Cal.  430; 
Gravson  r.' Guild,  4  Cal.  122;  Headley  V. 
Reed,  2  Cal.  322;  Tyson  v.  Wells,  2  Cal.  122; 
Henry  v.  Hilliard,  120  N.  C.  479,  27  S.  E. 
130.  But  see  In  re  Harland,  5  Rawle  (Pa.) 
323. 

97.  California. —  Branger  v.  Chevalier,  9 
Cal.  353. 

Neic  Jersey. —  Runyon  V.  Hodges,  46 
K  J.  L.  359. 

NeiD  York. —  La  Wall  v.  Grigg,  5  How.  Pr. 
158,  3  Code  Rep.  141;  Denning  v.  Smith,  2 
Wend.  303.  See  also  Marston  v.  Johnson,  13 
How.  Pr.  93.  Compare  Dana  v.  Howe,  13 
N.  Y.  306;  Hassler  v.  Turnbull,  55  N".  Y. 
Super.  Ct.  300;  Donohue  v.  Champlin,  Code 
Rep.  ^T.  S.  138,  holding  that  a  report  of  a 
referee  dismissing  a  complaint  on  an  issue  of 
law  is  to  be  reviewed  by  appeal,  and  not  by 
motion  to  set  aside. 

Pennsylvania. —  Van  Syckle  V.  Stewart,  10 
Phila.  547. 

^outli  Dakota. —  Neelev  v.  Roberts,  17  S.  D. 
161,  95  N.  w.  921. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  196. 

Compare  Gibbs  v.  Berry,  35  N.  C.  388. 

An  alleged  overcharge  for  the  fees  of  the 
referee  is  not  ground  for  setting  aside  but 
the  question  must  be  raised  on  a  taxation  of 
costs.    Vfilliams  v.  Danziger,  91  Pa.  St.  232. 

98.  Califf  V.  Hillhouse,  3  Minn.  311;  Van 
Slyke  V.  Hyatt,  9  Abb.  Pr.  N.  S.  (N.  Y.)  58 
(holding  that  if  a  referee  states  only  a  general 
conclusion,  without  specifying  the  issues  upon 
which  he  finds,  the  remedy  of  the  party  ag- 
grieved is  by  a  motiovi  to  refer  back  the  cause 
for  a  further  finding  and  not  by  a  motion  to 
set  aside  the  report  as  irregiila.r)  ;  Gove  r. 
Hammond,  48  How.  Pr.  (N.  Y.)  385. (holding 
tliat  where  the  report  fails  to  state  separately 
findings  of  fact  and  conclusions  of  law,  the 
proper  remedy  is  to  move  to  send  the  case 
back  to  tlio  referee  to  pass  specifically  on  the 
material  quosfious  of  law  which  he  lias  failed 
to  pass  oil,  or  to  resettle  his  report,  and  not 
by  nuilion  to  sot  aside  the  report). 

Changes  in  minutes. —  It  is  not  ground  for 
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may  act  of  its  own  motion/^  in  setting  aside  the  report  of  a  referee,  although  there 
is  authority  to  tlie  contrary.^ 

b.  Grounds  —  (i)  In  General.  The  grounds  for  setting  aside  a  report 
differ  somewhat  in  the  various  jurisdictions.^  In  some  jurisdictions  a  report  can 
be  set  aside  only  on  the  grounds  authorizing  the  setting  aside  of  the  award  of 
an  arbitrator,^  or  the  verdict  of  a  jury.'' 

(ii)  Errors  and  Irregularities  in  General.  The  report  will  be  set 
aside  only  for  a  clear  and  decisive  error  by  which  the  party  objecting  has  been 
injured.^  The  following  have  been  held  grounds  for  setting  aside:  Improper 
refusal  to  allow  an  adjournment;  ^  absence  of  authority  to  order  reference;  ^  errors 
in  reception  of  evidence  or  examination  of  witnesses;  ^  want  or  insufficiency  of 
notice  of  reference;  ^  want  or  insufficiency  of  notice  of  hearing.^^  On  the  other 
hand  the  following  have  been  held  not  grounds  for  setting  aside:  Report  different 
from  the  conclusion  orally  announced;  awarding  and  taxing  the  costs  of  the 
reference;  failure  to  report  all  the  testimony  on  which  a  fact  was  found,  no 
request  so  to  do  having  been  made;  immaterial  variance  between  the  original 
rule  of  reference  and  the  copy  presented  to  the  referee;  inaccuracies  in  immaterial 
findings ;  report  in  excess  of  amount  named  in  the  several  counts  but  not  in 
excess  of  the  amount  in  the  ad  do.mnum  clause  of  the  declaration;  unreasonable- 
ness of  report  where  no  misconduct  or  corruption  on  the  part  of  the  referee; 
failure  to  give  notice  of  the  particular  day  the  referee  would  file  his  report; 
report  in  fact  prepared  by  another  person  acting  as  clerk  and  doing  merely  the 


setting  aside  the  report  that  changes  have 
been  made  in  the  minutes  of  the  reference  in 
regard  to  certain  evidence.  The  remedy  in 
such  case  is  to  correct  the  minutes  of  the 
evidence  given  before  the  referee  in  accord- 
ance with  the  actual  facts.  Duffy  v.  Hickev, 
68  Wis.  380,  32  N.  W.  54. 

99.  McCurdy  v.  Middleton.  DO  Ala.  99,  7 
So.  655. 

Ordering  new  reference  as  in  effect  setting 
report  aside. — After  the  making  of  a  referee's 
report,  and  motions,  by  both  parties,  for  judg- 
ment thereon,  the  court  may  order  a  new 
reference;  such  order  having  the  effect  to  set 
aside  the  first  report.  Cairns  i\  O'Bleness,  40 
Wis.  469. 

1.  Neeley  v.  Roberts,  17  S.  D.  161,  95  N.  W. 
921. 

2.  See  infra,  VTII,  I,  7,  b,  (ii)-(viii). 

"  Undue  means." — An  award  is  obtained  by 
"  undue  means  "  where  plaintitf,  owing  to 
representations  by  defendant  made  without 
dishonest  intent,  did  not  appear  before  the  ar- 
bitrators. Alexander  v.  Bank,  3  Lane.  Bar 
(Pa.)  354. 

3.  Headley  v.  Reed,  2  Cal.  322. 

4.  McHenry  v.  Moore,  5  Cal.  90;  Hogan 
r.  Gates,  26  Nova  Scotia  85. 

5.  Ludington  v.  Taft,  10  Barb.  (N".  Y.) 
447.    See  also  Learned      Bellows,  8  Vt.  79. 

Any  error  committed  by  the  referee  cannot 
be  corrected  by  collateral  attack.  Becker  v. 
Studeman,  180  N.  Y.  548,  73  N.  E.  1119 
\a-ffirming  86  N.  Y.  App.  Div.  94,  83  N.  Y. 
Suppl.  538 J. 

6.  Caryell  v.  Coryell,  1  N.  J.  L.  385; 
Jessup  V.  Cook,  1  N.  .J.  L.  124;  Forbes  v. 
Frary,  2  Johns.  Cas.  (K  Y.)  224;  Passmore 
V.  Pettit,  4  Dall.  (Pa.)  271,  1  L.  ed.  830. 

7.  Williams  v.  Green,  3  Cai.  (N.  Y.)  129. 

8.  McAllister  v.  Case,  14  Daly   (N.  Y.) 
[Vni,  I,  7,  a] 


385,  13  N.  Y.  St.  141  (holding  that  where  a 
referee  receives  the  proof  or  hears  an  argu- 
ment in  the  case  after  the  close  of  the  trial 
without  notice  to  all  of  the  parties,  ordi- 
narily such  irregularity  will  furnish  sufficient 
ground  for  setting  aside  the  report  and  va- 
cating the  reference)  ;  Chaplin  v.  Kirwan,  1 
Dall.  (Pa.)  187,  1  L.  ed.  93  (examination  of 
witness  ex  parte)  ;  Hagner  v.  Musgrove,  1 
Dall.  (Pa.)  83,  1  L.  ed.  46  (where  a  report 
wa.s  set  aside  because  the  referees  had  ordered 
the  parties  to  withdraw,  and  examined  the 
witnesses  separately  out  of  their  hearing). 

9.  Share  v.  Becker,  8  Serg.  &  R.  (Pa.) 
239;  Simpson  v.  Brown,  1  Pittsb.  (Pa.)  143, 
holding  that  the  award  must  be  set  aside 
where  it  appears  that  the  rule  of  reference 
was  served  on  a  party  residing  in  the  county 
by  merely  leaving  a  copy  at  his  boarding- 
house,  the  statute  requiring  service  "  on  the 
opposite  party,"  his  agent,  or  attorney. 

10.  Meredith  v.  Sanborn,  5  Harr.  (Del.) 
249;  Le  Baron  v.  Overstreet,  39  Fla.  628,  23 
So.  22;  Glass-Edsall  Paper  Co.  v.  Telegram 
Pub.  Co.,  11  Ohio  Dec.  (Reprint)  899,  30 
Cine.  L.  Bui.  369;  Share  v.  Becker,  8  Serg. 
&  R.  (Pa.)  239.  But  see  Brown  v.  Brashier, 
2  Penr.  &  W.  (Pa.)  114. 

11.  Gray  v.  Fisk,  12  Abb.  Pr.  N.  S.  (N.  Y.) 
213,  42  How.  Pr.  135  [affirmed  in  53  N.  Y. 
630]. 

12.  Fuller  v.  Wright,  10  Vt.  512. 

13.  Downer  v.  Downer,  11  Vt.  395. 

14.  Westcott  r.  Somers,  9  N.  J.  L.  99. 

15.  Sizer  v.  Melton,  129  Ga.  143,  58  S.  E. 
1055. 

16.  Graham  r.  Walker,  2  Leg.  Chron.  (Pa.) 
55. 

17.  Parker  v.  Avery,  Kirbv   (Conn.)  353. 

18.  Davis  V.  Finnev,  37  Kan.  165,  14  Pac, 
400. 
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mechanical  part  of  the  work/^  Where  a  report  can  be  understood  it  will  not 
be  set  aside  for  informahties,  although  upon  request  it  might  have  been  recom- 
mitted for  correction.^^ 

(ill)  Rulings,  Instructions,  and  Conduct  of  Trial.  The  improper 
admission  or  rejection  of  evidence  is  ground  for  setting  aside  the  report.  But 
the  admission  of  evidence  on  an  immaterial  issue  is  not  ground/^  nor  is  the  admis- 
sion of  evidence  of  unimportant  facts  not  prejudicial  to  the  objecting  party  and 
admissible  for  another  purpose.^"^  Statements  of  improper  facts  by  counsel  is 
not  ground  where  it  is  apparent  that  the  report  was  according  to  the  evidence. 
The  report  should  be  set  aside  where  a  paper  or  ex  parte  affidavit  was  produced 
before  the  referee  that  one  party  had  no  opportunity  of  reading  or  examining,^^ 
or  where  certain  tests  are  made  by  a  party  before  the  referee  in  the  absence  of 
the  opposing  party .^^ 

(iv)  Misconduct  or  Disqualification  of  Referee?^  Misconduct  of 
the  referee  is  ground  for  setting  aside  his  report, and  the  misconduct  may  con- 


19.  King  V.  Seeton,  21  Nova  Sotia  20  [a/- 
iirmcd  in  18  Can.  Sup.  Ct.  712]. 

20.  Bubb  V.  Sandusky,  2  Pa.  Dist.  279. 

21.  Parker  v.  Averv,  Kirby  (Conn.)  353; 
Doolittle  V.  Stone,  55  Hun  (N.  Y.)  604,  8 
N.  Y.  Suppl.  605,  holding  that  unless  the 
evidence  is  so  clear  and  indisputable  that 
there  could  be  no  hesitancy  in  reaching  the 
same  conclusion  if  the  incompetent  evidence 
had  not  been  introduced,  its  reception  is  re- 
versible error;  and  especially  should  a  ref- 
eree's report  be  set  aside  when  his  written 
opinion  is  largely  based  on  the  objectionable 
testimony. 

The  examination  of  a  party  as  witness  in 
chief,  before  an  auditor,  is  no  cause  for  set- 
ting aside  the  report,  unless  it  was  under 
such  circumstances  as  show  that  injustice  had 
pro])erlv  been  done.  Fuller  r.  Little,  7  N.  H. 
535. 

Objections  not  urged  before  a  referee. — A 

motion  for  the  rejection  of  an  award  on  the 
ground  of  the  admission  of  improper  testi- 
mony by  the  referees  must  show  that  sucli 
testimony  was  objected  to  by  the  party  mov- 
ing for  the  rejection.  Patten  v.  Hunnewell, 
8  Me.  19.    See  also  supra,  VIIT,  I,  5,  h. 

In  New  Hampshire,  where  the  referees  do 
not  undertake  to  decide  according  to  law,  the 
improper  admission  of  evidence  is  not  ground 
for  setting  aside  the  report.  Chesley  v.  Ches- 
ley,  10  N.  H.  327. 

22.  Stettmische  v.  Lamb,  23  Nel)r.  747,  37 
N.  W.  644;  Severance  r.  Hilton,  32  X.  H. 
289;  Bellows  v.  Ingha.m,  2  Vt.  575.  See  also 
Movers  r.  Betts,  5  Den.  (N.  Y.)  81.  But  see 
Brown  v.  Colie,  1  E.  D.  Smith  (N.  Y.)  265. 
holding  that  where  testimony,  irrelevant  and 
inadmissible  in  substance,  has  been  received 
by  a  referee  upon  the  hearing,  its  exclusion 
from  liis  consideration  after  tlie  cause  is  sub- 
mitted, is  no  ground  for  setting  aside  the 
.report. 

23.  Tripp  V.  Forsnith  ]\Tach.  Co..  69  N.  IT. 
233,  45  Atl.  746:  Atlantic  Trust  Co.  r.  Os- 
good, 155  Fed.  700,  liolding  that  the  admis- 
sion of  improper  evidcrun^  on  a  trial  before 
the  court  without  a  jury,  or  before  a  referee, 
is  of  no  moment,  and  not  ground  for  a  new 
trial,  unless  such  evidence  was  necessary  to 


support  the  finding  of  facts.  See  also  Booth 
f.  Katte,  21  Can.  Sup.  Ct.  637. 

24.  Kendrick  v.  Tarbell,  27  Vt.  512. 

25.  George  v.  Fellows,  60  N.  H.  398. 

26.  Passmore  v.  Pettit,  4  Dall.  (Pa.)  271, 
1  L.  ed.  830. 

27.  Smith  r.  Roberts,  45  Leg.  Int.  (Pa.) 
454. 

28.  As  ground  for  removal  of  referee  see 

supra,  VI,  I. 

29.  Walls  V.  Wilson,  28  Pa.  St.  514;  Lacka- 
wanna Iron,  etc.,  Co.  v.  Falls,  5  Leg.  Gaz. 
(Pa.)  14;  Graham  i\  Pence,  6  Rand.  (Va.) 
529. 

Facts  constituting  misconduct  authorizing 
setting  aside  of  report. —  Demand  of  more 
than  statutory  fees  after  case  closed  and  be- 
fore delivery  of  report.  Greenwood  v.  Marvin, 
29  Hun  (N.  Y.)  99.  Advice  by  referee  to 
one  party,  in  the  absence  of  other,  to  com- 
promise, suggesting  terms.  Livermore  r. 
Bainbridge,  14  Abb.  Pr.  N.  S.  (N.  Y.)  227, 
47  How.  Pr.  350  {affirming  44  How.  Pr.  357, 
and  affirmed  in  56  N.  Y.  72,  15  Abb.  Pr. 
N.  S.  436,  47  How.  Pr.  354].  Preparing 
opinion  and  submitting  it  to  the  attorney  be- 
fore deciding  the  case,  and  giving  a  decision 
after  being  assured  by  the  attorney  that  no 
judgment  would  be  entered  on  it.  Dorlon  r. 
Lewis,  9  How.  Pr.  (N.  Y.)  1.  Where  referee 
assured  defendants  that  he  should  decide  in 
their  favor  and  received  his  fees,  and  after- 
ward suspended  his  decision,  and  then  as- 
sured the  other  party  that  the  decision  would 
be  for  him,  and  finally  promised  both  parties 
that  he  would  reexamine  the  case.  Roosa  v. 
Saugerties.  etc..  Turnpike  Road  Co.,  12  How. 
Pr.  (N.  Y.)  297.  Wliero,  pending  the  refer- 
ence, he  solicited  favors  of  defendant,  which 
defendant  refused  to  grant,  and  the  report 
was  adverse  to  defendant.  Burrows  r.  Dick- 
inson. 35  Hun  (N.  Y.)  492. 

Facts  held  not  to  constitute  misconduct. — 
Statement  in  referee's  presence,  after  the 
hearing,  of  anxiety  about  the  case,  where 
referee  refused  to  say  anything  or  hear  any- 
thinjT  said  about  the  case.  Adams  r.  Busliev, 
60  N.  TI.  290.  Referee,  after  settlement  of 
principles  of  report,  sending  for  plaintilY  and 
asking  him   whether   he  would   agree  that 
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sist  of  any  indiscreet  action  from  wfiich  improper  inferences  can  be  drawn.^''  For 
instance,  where  there  is  a  dispute  as  to  the  fees  of  the  referee  and  thereafter  he 
changes  his  report  in  favor  of  the  party  paying  the  fees;  or  where  the  referee 
hears  evidence  or  talks  with  witnesses  of  a  party or  views  the  premises,^^  in  the 
absence  of  the  moving  party;  or  where  the  referee  agrees  with  the  stenographer 
for  a  division  of  the  fees  of  the  latter, the  report  will  be  set  aside.  So  where 
the  referee  was,  or  became,  during  the  reference,  the  attorney  of  one  of  the  parties; 
was  one  of  a  law  firm  appearing  for  one  of  the  parties;  was  acting  as  counsel 
in  another  case  before  a  referee  who  acted  as  counsel  before  him;  or  was  a  secret 
partner  of  a  party  the  report  should  be  set  aside.  On  the  other  hand  the  mere 
fact  that  one  of  the  referees  chosen  by  the  parties  was  the  landlord  of  one  of  the 
parties  has  been  held  not  ground.^^  Prejudice  on  the  part  of  a  referee  is  ground,^^ 
as  is  the  expression  of  an  opinion  upon  the  facts  in  the  case  before  his  appointment 
unknown  to  the  party  at  the  time  of  his  appointment.^^  A  ground  may,  however, 
be  waived,  and  where  prejudice,^^  relationship,^^  or  misconduct  is  not  urged 
when  discovered,  but  the  moving  party  takes  the  chance  of  a  favorable  report, 
it  will  not  be  set  aside.  So  the  moving  party  cannot  complain  of  improper  trans- 
actions between  the  referee  and  himself.^^  If  it  is  claimed  that  the  mind  of  the 
referee  was  impaired  at  the  time  he  signed  his  report,  the  facts  must  be  clearly 
shown. 

(v)  Irregularities  or  Defects  in  Report.  The  report  of  the  referee's 
proceedings  may  be  set  aside  because  of  irregularities  or  defects  therein,^^  such  as 


certain  rent  accruing  after  the  action 
brought  siiould  be  taken  into  the  settlement. 
Innes  v.  Miller,  1  Dall.  (Pa.)  188,  1  L.  ed. 
93.  Referee  asking  third  person  whether  de- 
fendant could  pay  a  certain  sum  if  decision 
was  against  him.  Rlieem  v.  Allison,  2  Serg, 
&  R.  (Pa.)  113.  Giving  written  argument 
and  suggestions  to  referee  after  the  hearing 
was  closed,  where  papers  were  submitted  to 
the  other  party  before  sent  to  the  referee. 
Dodge  V.  Stickney,  60  N".  H.  461. 

Ground  as  exclusive. —  Wvnn  v.  Bellas,  34 
Pa.  St.  160;  Bollmann  v.  Bollmann,  6  S.  C. 
29. 

30.  Reynolds  i\  Moore,  1  N".  Y.  App.  Div. 
105,  37  N.  Y.  Suppl.  72. 

31.  New  York  Bank  Note  Co.  v.  Hamilton 
Bank  Note  Engraving,  etc.,  Co.,  71  N.  Y. 
App.  Div.  611,  75  N.  Y.  Suppl.  520;  Dickin- 
son V.  Earle,  63  N.  Y.  App.  Div.  134,  71 
N.  Y.  Suppl.  227  ^affirming  35  Misc.  235,  71 
N.  Y.  Suppl.  755]  ;  Reynolds  V.  Moore,  1 
N.  Y.  App.  Div.  105,  37  N.  Y.  Suppl.  72, 
14  Misc.  571,  35  N.  Y.  Suppl.  1115,  37  N.  Y. 
Suppl.  1030. 

32.  Dorlon  v.  Lewis,  9  How.  Pr.  (N.  Y.) 
1 ;  Shabach  v.  Hoover,  4  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  104;  Rhoads  V.  Thoads,  2  Tr.  &  H. 
Pr.  (Pa.)  798.  See  also  Garman  v.  Brandt, 
2  Lane.  Bar  (Pa.),  Nov.  12,  1870. 

33.  Yale  v.  Gwinits,  4  How.  Pr.  (N.  Y.) 
253.  But  see  Adams  v.  Bushey,  60  N.  H. 
290,  holding  that  a  report  will  not  be  set 
aside  because  after  hearing  he  took  a  second 
view  of  the  premises  alone;  the  court  finding 
that  the  fairness  of  the  trial  was  not  affected 
by  such  view. 

34.  Dickinson  v.  Earle,  63  N.  Y.  App,  Div. 
134,  71  N.  Y.  Suppl.  227  {affirming  35  Misc. 
235,  71  N.  Y.,  Suppl.  755]. 

35.  Fortunato  v.  New  York,  31  N.  Y.  Apii. 
Div.  271,  52  N.  Y.  Suppl.  872  [reversing  23 
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Misc.  82,  50  N.  Y.  Suppl.  429];  Stebbins 
V.  Brown,  65  Barb.  (N.  Y.)  272;  Fortunato 
V.  New  York,  31  N.  Y.  App.  Div.  271,  52 
N.  Y.  Suppl.  872. 

36.  Cronon  r.  Avery,  42  Misc.  (N.  Y.)  1, 
85  N.  Y.  Suppl.  539. 

37.  Carroll  v.  Lufkins,  29  Hun  (N.  Y.) 
17;  Cronon  v.  Avery,  42  Misc.  (N.  Y.)  1, 
85  N.  Y.  Suppl.  539. 

38.  Connor  v.  Simpson,  44  Leg.  Int.  (Pa.) 
241. 

39.  Fisher  v.  Towner,  14  Conn.  26. 

40.  Nolan  v.  Colorado  Cent.  Consol.  Min. 
Co.,  63  Fed.  930,  12  C.  C.  A.  585. 

41.  Fay  v.  Green,  2  Aik.  (Vt.)  386. 

42.  Story  v.  De  Armond,  77  111.  App.  74; 
Matter  of  Koch,  33  Misc.  (N.  Y.)  153,  68 
N.  Y.  Suppl.  375. 

43.  Moore  r.  Waco  Bldg.  Assoc.,  19  Tex. 
Civ.  App.  68,  45  S.  W.  974. 

44.  Noyes  v.  Gould,  57  N.  H.  20;  Robin- 
son V.  Robinson,  35  L.  T.  Rep.  N.  S.  337,  24 
Wkly.  Rep.  675. 

45.  Gray  v.  Fisk,  33  N.  Y.  Super.  Ct.  484, 
12  Abb.  Pr.  N.  S.  213,  42  How.  Pr.  135  {af- 
firmed in  53  N.  Y.  630]. 

46.  McCulloch  V.  Dobson,  15  N.  Y.  Suppl. 
602. 

47.  Bulson  v.  Lampman,  1  Kan.  324  (hold- 
ing that  where  an  issue  of  law  was  referred 
on  consent  of  parties  under  code,  section  292, 
and  the  finding  of  the  referees  was  on  the 
facts  only,  the  report  should  have  been  set 
aside  on"  motion  of  one  of  the  parties)  ; 
Burke  v.  Turner,  89  N.  C.  246;  Stehman's 
Appeal,  5  Pa.  St.  413  (holding  that  very  clear 
and  satisfactory  proof  is  necessary  to  set 
aside  the  report  of  an  auditor,  of  the  errors 
of  which  the  party  excepting  complains,  un- 
less the  errors  appear  on  the  face  of  the 
report  itself). 

Failure  to  award  damages,  where  the  dam- 
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uncertainty/^  or  failure  to  state  the  facts  found/^  or  the  failure  to  separately  state 
the  findings  of  fact  or  conclusions  of  law.^°  In  some  jurisdiction^,  however,  the 
court  will  not  set  aside  the  report  for  informalities  where  it  furnishes  the  infor- 
mation required/^  nor  for  any  defects  which  may  be  cured  by  amendment. A 
mistake  in  stating  the  date  of  the  order  of  reference,  where  there  was  but  one 
order  and  the  parties  attended  the  hearing,  is  not  ground. 

(vi)  Report  Contrary  to  Law  or  Evidence.  Generally  the  report  may 
be  set  aside  where  the  findings  are  supported  by  no  evidence  or  are  clearly  against 
the  weight  of  evidence,^*  or  where  the  conclusions  of  law  are  erroneous.^^  So 
where  the  award  is  clearly  excessive  in  amount,  it  may  be  set  aside/®  unless  the 
successful  party  remits  the  excess.^^  But  a  report  will  not  be  set  aside  as  contrary 
to  the  evidence  except  in  a  very  clear  case.^^    The  report  will  be  set  aside  where 


ages  are  merely  nominal,  is  not  ground. 
Harvey  v.  Snow,  1  Yeates  (Pa.)  156. 

Non-prejudicial  errors  are  not  ground, 
Currie  v.  Cowles,  7  Rob.  (K  Y.)  3. 

Taking .  account. —  Where  the  report  does 
not  present  the  account  taken  in  detail,  and 
gives  as  a  reason  that  the  parties  kept  no 
books,  and  that  the  affidavits  relating  thereto 
were  voluminous  and  contradictory,  an  omis- 
sion to  present  a  detail  of  the  accounts  is 
no  ground  for  setting  a.side  the  report,  the 
report  being  full  as  to  the  grounds  of  its 
conclusions.  Lannan  v.  Clavin,  3  Kan.  17. 
\Vhere  an  auditor  appointed  to  state  the 
items  of  an  account  fails  to  do  so,  his  re- 
port will,  on  motion,  be  set  aside.  White- 
head V.  Perie,  L5  Tex.  7.  Where,  on  an 
accounting  before  a  referee,  the  parties  enter 
into  a  stipulation  as  to  what  matters  shall 
be  passed  upon  by  him,  his  report  will  be 
set  aside  if  he  disregards  the  stipulation. 
Hatch  V.  Burbank,  17  Minn.  231. 

48.  Doyle  v.  Reilly,  18  Iowa  108,  85  Am. 
Dec.  582;  Walsh  v.  Pierce,  11  Vt.  32.  Contra, 
Eshelman  v.  Heist,  6  Lane.  L.  Rev.  (Pa.)  79. 

Failure  to  state  all  the  items  of  account. — 
A  report  which  does  not  state  all  the  items 
of  account  between  the  parties  should  be 
set  aside  for  indefiniteness.  McCampbell  v. 
McCluiig,  75      C.  393. 

49.  Harlan  County  School  Dist.  No.  1  v. 
Bishop,  46  Nebr.  850,  65  K  w.  902;  Wright 
r.  Sanders,  28  How.  Pr.  (N.  Y.)  395;  Peck 
V.  Yorks,  14  How.  Pr.  (N.  Y.)  416,  holding 
that  if  the  report  is  defective,  in  omitting 
to  state  the  facts  found,  and  a  further  report 
cannot  be  had,  for  example,  where  two  of  the 
rcf(>r('os  have  left  the  state,  the  court  should 
M't  it  aside  on  motion. 

50.  Maicas  v.  Leony,  113  N.  Y.  619,  20 
N.  E.  586;  Leffler  v.  Field,  33  How.  Pr. 
(X.  Y.)  385. 

51.  Culley  i\  Macy,  89  N.  C.  343. 

52.  Ladd  r.  Lord,  36  Vt.  194. 

53.  Daniel  v.  Daniel,  6  Dana  (Ky.)  98. 

54.  See  supra,  VIII,  I,  3,  b. 

55.  Thompson  r.  White,  4  Serg.  &  R.  (Pa.) 
•135;  Priiigle  v.  McClenachan,  i  Dall.  (Pa.) 
486,  1  L.  ed.  235;  Williams  r.  Craig,  1  Dall. 
(Pa.)  313,  1  L.  ed.  153;  Whitehead  r.  Perie, 
15  Tox.  7;  Brennan  v.  Booth,  78  Wis.  180, 
47       W.  271. 

Conclusions  inconsistent  with  facts. — A 
roforee's  conclusions  of  law  on  the  facts 
found  will  be  overruled  if  inconsistent  with 


the  facts.  Weitnauer  v.  Weitnauer,  117  Iowa 
578,  91  N.  W.  815;  Foote  v.  Valentine,  48 
Hun  (N.  Y.)  475,  1  N.  Y.  Suppl.  410,  14 
N.  Y.  Civ.  Proc.  332. 

56.  Eastman  v.  Xew  York,  5  Rob.  (N.  Y.) 
389;  Rank  v.  Rank,  (Pa.  1888)  13  Atl.  829; 
Breneman's  Estate,  1  Lane.  Bar  (Pa.)  Dec. 
11,  1869;  Jollv  V.  Pittsburgh,  etc.,  R.  Co., 
28  Pittsb.  Leg.  J.  N.  S.  (Pa.)  376.  See 
also  Melendy  v.  Barbour,  78  Va.  544.  Com- 
pare Rudd  V.  Jones,  4  Dana  (Ky.)  229; 
Nutter  V.  Taylor,  78  Me.  424.  6  Atl.  835. 

57.  Locke  v.  Barrington,  59  N.  H.  530; 
Rank  V.  Rank,  (Pa.  1888)  13  Atl.  829; 
Bassett  v.  Cunningham,  9  Gratt.  (Va.)  684. 

58.  Nebraska. — ^  State  v.  Omaha  Elevator 
Co.,  (1906)  110  N.  W.  874. 

New  Eampshire. —  Drown  v.  Hamilton,  68 
N.  H.  23,  44  Atl.  79;  Free  z;.  Buckingham, 
59  N.  H.  219,  holding  that  a  report  will 
not  be  set  aside  as  against  the  evidence, 
when  the  conflict  is  so  strong  that  the  court 
cannot  say  that  the  referee  was  influenced 
by  passion  or  prejudice,  or  unwittingly  fell 
into  a  plain  mistake. 

Neio  York. —  Anderson  v.  De  Braekeleer,  25 
Misc.  343,  55  N.  Y.  Suppl.  721,  28  N.  Y. 
Civ.  Proc.  306;  Matter  of  Friend,  23  Misc. 
300,  50  N.  Y.  Suppl.  954;  Matter  of  Odell, 
4  N.  Y.  Suppl.  463,  1  Connoly  Surr.  94; 
Matter  of  Fithian,  3  N.  Y.  Suppl.  193,  1 
Connoly  Surr.  187. 

Oklahoma. —  Jakson  v.  Thornton,  8  Okla. 
331,  58  Pac.  951;  Erisman  v.  Iverwin,  8  Okla. 
92,  56  Pac.  858. 

Oregon. —  Merchants'  Nat.  Bank  V.  Pope, 
19  Oreg.  35,  26  Pac.  622. 

Pennsylvania. —  Ansley  v.  Scranton,  218  Pa. 
St.  131,  67  Atl.  51  (holding  that  it  is  error 
to  set  aside  a  report,  and  direct  a  finding  for 
defendant,  unless  the  trial  court  would  have 
been  bound  to  direct  a  compulsory  nonsuit 
had  the  case  been  tried  before  a  jury)  ; 
Conner's  Estate,  9  Pa.  Dist.  172;  Reynolds  i'. 
Williams,  9  Kulp  380. 

Wisconsin. —  Evickson  r.  :McGee  Constr. 
Co  107  Wis.  40,  82  N.  W.  694;  Leasia  r. 
Penokee  Lumber  Co.,  103  Wis.  304,  79  N.  W. 
224;  Brand  r.  James,  67  Wis.  541,  30  N.  W. 
934. 

United  mates. —  Fidelitv,  etc..  Co.  r.  St. 
Matthews  Sav.  Bank,  104  Fed.  858.  44 
CCA.  225. 

See  42  Cent.  Dig.  tit.  "Reference."  §  193. 
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the  referee  passes  on  matters  not  embraced  in  the  suit.^^  If  the  objection  is  that 
the  report  is  not  sustained  by  the  evidence,  the  evidence  must  be  before  the  court 
on  the  hearing;  ^°  but  where  the  evidence  is  before  the  court,  it  is  error  to  overrule 
the  objection  without  any  examination  of  the  evidence. 

(vii)  Mistake  of  Law  or  Fact.  The  report  will  be  set  aside  in  case  the 
referee  has  made  a  clear  mistake  of  law  or  fact,^^  if  the  mistake  appears  from  the 
tecord/^  or,  in  some  jurisdictions,  from  affirmative  evidence.^* 

(viii)  Newly  Discovered  Evidence.  Generally  a  report  will  not  be  set 
aside  because  of  newly  discovered  evidence/^ 

e.  Application  and  Hearing  —  (i)  Time  For  Motion.  The  time  to  move  to 
set  aside  the  report  depends  to  some  extent  upon  the  nature  of  the  reference.®^ 
In  the  absence  of  a  statutory  proyision  otherwise  prescribing,  the  motion  may  gen- 
erally be  made  at  any  time  before  judgment  is  entered  upon  the  report,®^  but  not 


Where  evidence  is  documentary. —  Where 
a  case  has  been  referred  to  a  commissioner, 
and  the  evidence  consists  of  depositions  taken 
by  the  commissioner,  or  in  his  presence,  the 
court  is  not  bound  by  the  findings,  but  may 
review  and  weigh  the  evidence,  and,  if  not 
satisfied  with  the  findings,  overrule  them. 
Tatum  V.  Tatum,  101  Va.  77,  43  S.  E.  184. 

59.  Elliott  V.  Quimby,  13  N.  H.  181. 

60.  Drown  v.  Hamilton,  68  N.  H.  23,  44 
Atl.  79;  Iralson  v.  Stang,  18  Okla.  423,  90 
Pac.  446;  Province  v.  Lovi,  4  Okla.  672,  47 
Pac.  476.  See  also  Indiana  Cent.  R.  Co.  v. 
Bradley,  7  Ind.  49. 

Where  all  the  evidence  on  which  the  find- 
ing of  fact  is  based  is  not  presented  in  the 
record,  the  court  does  not  err  in  refusing 
to  overrule  such  finding.  Oliver  v.  Townsend, 
16  Iowa  430. 

Where  no  provision  is  made  for  preserving 
testimony  taken  before  the  referee,  the 
proper  procedure  is  to  except  to  its  admis- 
sibility, or  to  the  finding  of  facts,  and  to 
have  the  evidence  relating  to  such  exception 
set  out  in  a  bill  of  exceptions.  McDonald  f. 
Saginaw  Valley,  etc.,  R.  Co.,  16  Fed.  Cas.  No. 
8,766,  holding  that  evidence  not  so  brought 
into  the  record  by  a  bill  of  exceptions  will 
not  be  considered,  although  it  is  filed. 

61.  Jones  v.  Van  Horn,  28  Colo.  126,  63 
Pac.  307;  Holt  i\  Johnson,  128  N.  C.  67,  38 
S.  E.  250;  Benedict  v.  Cincinnati,  7  Ohio 
Dec.  (Reprint)  261,  2  Cine.  L.  Bui.  33. 

62.  Allen  v.  Miles,  4  Harr.  (Del.)  234; 
Strong  v.  District  of  Columbia,  4  Mackey 
(D.  C.)  242;  Miller  v.  E.,  etc.,  R.  Co.,  2 
G.  PI.  (Pa.)  10;  Bell  v.  McCall,  1  Browne 
(Pa.)  128;  Krieder  v.  Binder,  1  Aslun.  (Pa.) 
13  (holding,  however,  that,  although  the 
court  may  set  aside  where  referees  have  com- 
mitted a  plain  and  obvious  mistake  in  point 
of  law  or  fact,  a  mere  difference  of  opinion 
hetween  the  court  and  referees  is  not  a  suffi- 
-cient  ground)  ;  Snodgrass  f.  Morrison,  16 
Lane.  L.  Rev.  (Pa.)  158.  But  see  Wilson  v. 
King,  2  C.  &  M.  689,  3  L.  J.  Exch.  212,  4 
Tyrw.  997;  Imperial  Royal  Chartered  Azi- 
ende  Assicuratrice  v.  Funder,  27  L.  T.  Rep. 
N.  S.  637,  21  Wkly.  Rep.  116.  Contra,  Wynn 
r.  Bellas,  34  Pa.  St.  160;  Forney  v.  Morrison, 
1  Leg.  Rev.  (Pa.)  85;  Brown  v.  Gallagher,  13 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  305. 
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Mistake  of  law.— Skiff  v.  Johnson,  57  N.  H. 
475 ;  Cushman  v.  Wooster,  45  N.  H.  410 ; 
Johnson  v.  Noble,  13  N.  H.  286,  38  Am.  Dec. 
485;  Williams  v.  Craig,  1  Dall.  (Pa.)  313,  1 
L.  ed.  153;  Happer  v.  Thomas,  5  Pa.  Dist. 
182;  Sturgis  v.  Rue,  6  Pa.  L.  'j.  77,  3  Pa. 
L.  J.  Rep.  499;  Nance  v.  Thompson,  1  Sneed 
(Tenn.)  321;  Needham  v.  Holt,  54  Vt.  326; 
Downer  r.  Downer,  11  Vt.  395;  Johns  v. 
Stevens,  3  Vt.  308.  But  see  Alwyn  v.  Per- 
kins, 3  Desauss  Eq.  (S.  C.)  297.  But  before 
an  award  can  be  set  aside  for  mistake  of  law 
on  the  part  of  the  arbitrator,  it  must  appear 
that  he  would  not  have  made  such  an  award 
had  he  known  what  the  law  was.  Alexanders 
V.  Goodwin,  54  N.  H.  423.  And  in  Massa- 
chusetts an  award,  made  in  pursuance  of  a 
reference  under  a  rule  of  court,  will  not  be 
set  aside  for  alleged  mistakes  of  law  on  the 
part  of  the  referees,  unless  they  have  them- 
selves been  misled,  or  unless  they  refer  ques- 
tions of  law  to  the  court.  Fair  child  v. 
Adams,  11  Cush.  (Mass.)  549.  So  in  some 
jurisdictions  a  report  will  not  be  set  aside 
for  a  mistake  in  law  unless  it  appears  that 
the  referee  was  required  and  intended  to  fol- 
low the  law.  Alexanders  v.  Goodwin,  supra-, 
Park  V.  Pratt,  38  Vt.  545;  Steen  v.  Wards- 
worth,  17  Vt.  297;  Bliss  v.  Rollins,  6  Vt.  529. 

63.  Hagar  v.  New  England  Mut.  Mar.  Ins. 
Co.,  63  Me.  502;  Hains  v.  Moyer,  1  Woodw. 
(Pa.)  171;  Pleasants  v.  Ross,  1  Wash.  (Va.) 
156,  1  Am.  Dec.  449;  Hodge  v.  Burgess,  3 
H.  &  N.  293 ;  Saulter  v.  Carruthers,  20  U.  C. 
Q.  B.  560;  Read  v.  Weir,  20  U.  C.  Q.  B.  544. 

64.  In  re  Harland,  5  Rawle  (Pa.)  323; 
In  re  Harlan,  3  Pa.  L.  J.  116. 

The  testimony,  affidavit,  or  bare  sugges- 
tion of  a  referee,  if  uncontradicted,  is  receiv- 
able to  establish  the  existence  of  a  plain  mis- 
take, either  in  law  or  fact,  committed  by 
himself  and  his  co-referees  in  making  iip 
their  award  in  the  case  submitted  to  their 
arbitrament.  Sturgis  v.  Rue,  6  Pa.  L.  J. 
77,  3  Pa.  L.  J.  Rep.  499. 

65.  Holmes  v.  Evans,  59  N.  Y.  Super.  Ct. 
121,  13  N.  Y.  Suppl.  610;  Aubel  V.  Ealer,  2 
Binn.  (Pa.)  582  note,  1  Browne  105  note; 
Webber  v.  Ives,  1  Tyler  (Vt.)  441. 

66.  Peabody  v.  Phelps,  9  Cal.  213. 

67.  Pitman  v.  Thornton,  65  Me.  95;  Dyke 
r.  Cannell,  11  Q.  B.  D.  180,  47  L.  T.  Repe 
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thereafter.  However,  the  failure  to  move  promptly  may  authorize  a  denial  of 
the  motion.  If  the  time  is  fixed  by  statute  or  rule  of  court,  or  by  stipula- 
tion/^ the  motion  must  be  made  within  the  time  fixed. 

(ii)  Hearing.  No  new  evidence  can  be  admitted/^  but  all  the  evidence 
that  was  before  the  referee  must  be  before  the  court  where  a  consideration  thereof 
is  necessary. Generally  the  court  cannot  consider  affidavits  as  to  proceedings 
before  the  referee,^*  nor  an  affidavit  of  a  party  admitting  the  report  to  be  just/^ 
although  it  may  look  into  the  whole  case.'^®  The  right  to  a  hearing  is  not  pre- 
cluded by  the  failure  to  file  the  report, '^^  nor  because  a  judgment  has  in  form  been 
entered.''^  The  burden  is  on  the  party  seeking  to  set  aside  the  report. '^^  The 
term  of  court,  trial  or  special,  at  which  the  hearing  must  be  had  is  governed  by 
the  local  practice, as  is  the  time  of  the  hearing. 

d.  Determination  and  Order.^^  Failure  to  appear  and  prosecute  the  motion 
warrants  a  denial  thereof. Where  a  motion  is  made  after  entry  of  judgment 
the  court  may,  on  granting  the  motion,  set  aside  the  judgment.^*  An  order 
setting  aside  the  report,  where  there  is  no  provision  to  the  contrary,  sets  it  aside 
as  to  the  facts  as  well  as  to  the  law;  but  where  the  ruling  only  affects  the  con- 
clusion of  law  the  findings  of  fact  remain  in  force.  Where  certain  errors  affect 
the  whole  proceedings  before  the  referee,  the  court  need  not  correct  such  errors, 
but  may  set  aside  the  whole  report  and  again  refer  it.^"^  Generally  the  determina- 
tion will  not  be  again  reviewed  by  the  same  court  on  exceptions,  and  an  order 
denying  the  motion  precludes  its  renewal  on  the  same  ground  before  another 


N.  S.  174,  31  Wkly.  Eep.  747;  Bedborough 
V.  Army,  etc.,  Hotel  Co.,  53  L.  J.  Ch.  658,  50 
L.  T.  Rep.  K  S.  173. 

68.  Macpherson  i\  Ronner,  40  N.  Y,  Super. 
Ct.  448;  Comstock  v.  Ratlibone,  1  Johns. 
(N.  Y.)  138.  But  see  Peabody  v.  Phelps,  9 
Cal.  213;  Cochrane  v.  Halsey,  25  Minn.  52; 
Mersereau  v,  Pearsall,  6  How.  Pr.  (N.  Y.) 
293. 

69.  Patterson  v.  Graves,  11  How.  Pr. 
(N.  Y.)  91,  holding  a  delay  of  seven  months 
to  move  to  set  aside  the  report  of  a  referee 
for  irregularity  is  fatal. 

70.  Cooke  V.  Newcastle,  etc.,  Water  Co.,  10 
Q.  B.  D.  332,  52  L.  J.  Q.  B.  337;  Forrest  v. 
Todd,  76  L.  T.  Rep.  N.  S.  500.  Compare 
Murphy  v.  Cotton,  14  U.  C.  Q.  B.  426. 

Enlarging  time. —  Wilder  v.  Wheeler,  1 
How.  Pr.  (N.  Y.)  114;  Clark  v.  Clark,  12 
Wend.  (N,  Y.)  239. 

Particular  circumstances  will  induce  the 
court  to  hear  motions  to  set  aside  reports  of 
referees,  although  exceptions  have  not  been 
filed  in  time.  Hamilton  v.  Gallagher,  4 
Yeates  (Pa.)  202. 

71.  Michael  v.  Longman,  42  Iowa  484. 

72.  Hurst  V.  Hurst,  12  Fed.  Cas.  No.  6,930, 
1  Wash.  56.    See  Smith  v.  Smith,  32  Me.  23. 

73.  Iralson  v.  Stang,  18  Okla.  423,  90  Pac. 
446;  Adams  v.  Hubbard,  25  Gratt.  (Va.) 
129. 

74.  Belmont  v.  Smith,  1  Duer  (N.  Y.) 
675. 

75.  Hopkins  v.  Banks,  7  Cow.  (N.  Y.) 
650. 

76.  Raynor  v.  Laux,  28  Hun  (N.  Y.) 
35;  Clark  V.  Fairchild,  22  Wend.  (N.  Y.) 
576.  But  see  Thompson  v.  White,  4  Serg. 
&  R.  (Pa.)  135,  holding  that  only  such  pro- 
ceedings before  the  arbitrators  as  are  re- 


quired by  law  to  be  done  to  confer  jurisdic- 
tion upon  the  arbitrators  may  be  inquired 
into  by  the  court  on  a  motion  to  set  aside 
the  award. 

77.  Thompson  v.  Tompkins,  1  Johns.  Cas., 
(N.  Y.)  238. 

78.  Schreyer  v.  Holborrow,  26  Hun  (N.  Y.); 
468,  63  How.  Pr.  228. 

79.  Martin  v.  Wells,  43  Vt.  428. 

80.  See  eases  cited  infra,  this  note. 

In  New  Hampshire,  a  report  may  be  set 
aside  at  trial  term.  Free  r.  Buckingham,  59 
N.  H.  219.  The  report  of  a  referee  in  a  pro- 
bate appeal  being  returnable  to  the  law  term, 
a  motion  to  set  aside  tne  report  as  against 
the  evidence  may  be  considered  at  the  law 
term.    Dodge  i\  Stickney,  60  N.  H.  461. 

In  New  York  the  motion  may  generally 
be  made  at  special  term.  Brush  v.  Mullany,. 
12  Abb.  Pr.  344.  Compare  Tracy  v.  Tal- 
madge,  1  Abb.  Pr.  460. 

81.  See  cases  cited  infra,  this  note. 
Enumerated   motion. — A    motion    to  set 

aside  a  report  on  the  merits,  being  an  enu- 
merated motion,  cannot  be  heard  on  a  day 
designated  to  hear  non-enumerated  motions. 
Clinton  v.  Elmendorf,  3  Johns.  (N.  Y.)  143; 
Remsen  v.  Isaacs,  1  Cai.  (N.  Y.)  22,  CoL 
&  a  Cas.  158. 

82.  Order  as  appealdble  see  Appeal  and 
Error,  2  Cyc.  613. 

83.  Frank  v.  Doane,  15  Cal.  302. 

84.  Cochrane  v.  Halsey,  25  Minn.  52. 

85.  Stroup  V.  Bridger,"  124  Iowa  401,  100 
N.  W.  113. 

86.  Ramsey  v.  Browder,  136  N.  C.  251,  48 
S.  E.  651. 

87.  Hidden  v.  Jordan,  32  Cal.  397. 

88.  ITolman  v.  Manning.  65  N.  H.  92.  18 
Atl.  746. 
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judge.  The  order  may  be  amended  to  recite  all  the  papers  on  which  it  was 
made.^^  Terms  may  be  imposed/^  the  question  of  costs  being  within  the  dis- 
cretion of  the  court. ®^ 

e.  Effect  of  Setting"  Aside.  Upon  setting  aside  the  report  the  case  may  be 
again  referred/^  or  a  new  trial  should  be  granted  and  the  case  tried  as  if  there 
had  been  no  reference.^*  Generally  the  court  need  not  again  refer  a  question 
of  fact  but  may  itself  decide  it.^^  After  setting  aside,  the  court  cannot  enter  a 
judgment  without  a  further  trial  or  a  re-reference.^*'  If  the  order  of  reference  is 
not  set  aside  and  the  order  merely  grants  a  new  trial,  the  same  referee  may  proceed 
de  novo.^^  Error  in  setting  aside  the  report  without  sufficient  cause  is  not  waived 
by  the  moving  party  joining  in  a  trial  before  a  jury  instead  of  standing  on  his 
exceptions. A  decision  setting  aside  virtually  disposes  of  all  subsequent  motions 
concerning  the  report. 

8.  Recommittal  ^  —  a.  Jurisdiction  and  Power  to  Recommit.  Generally  the 
court  has  power  to  recommit  the  report  for  correction  or  further  consideration. ^ 


89.  Henry  v.  Hilliard,  120  N.  C.  479,  27 
S.  E.  130. 

90.  Matter  of  Post,  14  N.  Y.  Suppl.  205 
[modifying  9  N.  Y.  Suppl.  449,  2  Connoly 
Surr.  243]. 

91.  In  re  Davenport,  37  Misc.  (N.  Y.) 
179,  74  N.  Y.  Suppl.  940,  holding  that  the 
court  has  power,  as  condition  for  opening  the 
report  of  a  referee,  to  limit  the  party  object- 
ing as  to  time  in  the  matter  of  examining 
and  cross-examining  the  witnesses  to  appear 
before  the  referee. 

92.  Wentworth  v.  Candee,  17  How.  Pr. 
(N.  Y.)  405. 

93.  Lyons  v.  Harris,  73  Iowa  292,  34  N.  W. 
864;  Walton  r.  Walton,  17  Mo.  376. 

In  some  jurisdictions,  however,  where  the 
report  has  been  wholly  set  aside,  a  motion 
to  discharge  the  rule  of  reference  and  send 
the  case  to  the  court  for  trial  is  the  proper 
course.    Baxter  v.  Thompson,  25  Vt,  505. 

Where  the  reference  is  by  consent,  it  has 
been  held  that  the  setting  aside  the  report 
does  not  revoke  the  order  of  reference  and  a 
new  trial  may  be  ordered  before  the  same  ref- 
eree, although  a  party  does  not  consent  to 
the  second  trial.  Morisey  v.  Swinson,  104 
N.  C.  555,  10  S.  E.  554.  The  weight  of  au- 
thority, however,  is  to  the  contrary.  Daver- 
kosen  v.  Kelley,  43  Cal.  477;  Eobinson  v. 
Shanks,  118  Ind.  125,  20  N.  E.  713;  Harry- 
man  V.  Harryman,  43  Md.  140.  Where  an 
action  not  strictly  referable  is  referred  by 
consent,  there  is  not  a  discontinuance  of  the 
action,  and  on  the  report  being  set  aside  the 
case  remains  in  court  for  further  proceed- 
ings. Messenger  v.  Broom,  1  Pinn.  (Wis.) 
630. 

94.  Lyons  v.  Harris,  73  Iowa  292,  34  N.  W. 
864.    See  also  Smith  r.  Smith,  28  111.  56. 

Trial  by  court. —  Where  a  case  is  referred 
for  findings  of  fact  and  conclusions  of  law, 
and  the  court,  on  motion,  sets  aside  the  re- 
port, it  has  no  jurisdiction  to  try  the  issues 
of  fact,  and  must  either  again  refer  the  case, 
if  the  parties  so  agree,  or  submit  the  issues 
to  a  iurv.  Stroup  v.  Bridger,  124  Iowa  401, 
100  N.  W.  113. 

Using  evidence.— After  setting  aside  _  the 
report  the  court  may,  in  some  jurisdictions, 
use  the  evidence  taken  by  the  referee  in  de- 
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termining  the  issues,  Gibson  v.  Gibson,  24 
Nebr.  394,  39  N.  W.  450. 

95.  Hottenstein's  Appeal,  2  Grant  (Pa.) 
301. 

96.  Lyons  v.  Harris,  73  Iowa  292,  34  N.  W. 
864;  Pace  i\  Benedict,  18  Mich.  75. 

97.  Shuart  v.  Taylor,  7  How.  Pr.  (N.  Y.) 
251. 

98.  Tingley  v.  Dolby,  13  Nebr.  371,  14 
N.  W.  146. 

99.  Etter  v.  Edwards,  4  Watts  (Pa.)  63. 

1.  Appointment  of  new  referee  on  recom- 
mittal see  infra,  VIII,  I,  9. 

2.  Illinois, —  Story  v.  De  Armond,  179  111. 
510,  53  N.  E.  990  [affirming  77  111.  App. 
74];  Lee  f.  Abrams,  12  111.  111. 

Indiana.— Bejd  v.  State,  58  Ind.  406. 
New  Hampshire. — ■  Cummings  v.  Tute,  50 
N.  H.  22. 

Neio  York. —  Fairman  V.  Brush,  60  Hun 
442,  15  N.  Y.  Suppl.  44,  21  K  Y.  Civ.  Proc. 
155,  27  Abb.  N.  Cas.  197;  Schultheis  V.  Mc- 
Inerny,  13  N.  Y.  Suppl.  684.  Compare  Mor- 
gan V.  Taylor,  15  Daly  302,  5  N.  Y.  Suppl. 
922. 

North  Carolina. —  Turner  v.  Haughton,  71 
N.  C.  370.  Contra,  Ezzell  v.  Rowland  Lum- 
ber Co.,  130  N.  C.  205,  41  S.  E.  99. 

Pennsylvania. — •  Kingston  Bldg.  Assoc.  V. 
McDonough,  2  Kulp  335;  Shiffer  v.  Borad- 
head,  24  Wkly.  Notes  Cas.  44. 

South  Carolina. —  Watkins  V.  Lang,  17 
S.  C.  13,  holding  that  the  trial  judge  may 
confirm  a  referee's  report  as  to  some  of  the 
findings,  and  recommit  it  for  further  investi- 
gation as  to  others. 

Vermont. —  Potter  V.  Thompson,  64  Vt.  427, 
25  Atl.  430.  Compare  Hutchinson  v.  Onion, 
24  Vt.  654. 

United  States. —  Camac  v.  Francis,  4  Fed. 
Cas.  No.  2,329,  3  Wash.  108. 

See  42  Cent.  Dig.  tit.  "  Reference,"  §  170. 

Compare  Smith  r.  Warner,  14  Mich.  152, 
holding  that  the  circuit  court  cannot  send 
back  a  report  of  a  referee,  made  with  all  the 
requisites  of  the  statute,  to  the  referee  for  a 
reconsideration   upon    a   part   of   the  case. 

Contra. —  Fitzgerald  v.  Fitzgerald,  Hard. 
(Ky.)  227. 

Statutory  provisions. —  The  Pennsylvania 
act  of  1836,  section  7,  authorizing  a  court  to 
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This  power  exists  at  any  time  before  the  rendition  of  judgment  on  the  report,^ 
but  not  thereafter,'*  nor  after  the  death  of  the  referee.^ 

b.  Discretion  of  Court.  The  recommittal  of  the  report  is  usually  a  matter  of 
discretion  with  the  court.  ^ 

e.  Nature  and  Scope  of  Remedy  and  Grounds —  (i)  In  General  J  Recom- 
mittal is  the  proper  remedy  where  there  are  omissions  in  the  report,^  but  not 
where  the  cause  was  not  referable.®  The  following  have  also  been  held  grounds 
for  recommittal:  Reporting  evidence  instead  of  facts;  failure  to  give  opportunity 
to  settle  a  bill  of  exceptions ;     inclusion  of  matters  not  referred ;     mistake ; 


recommit  a  case  to  arbitrators,  if  they  appear 
to  have  made  a  "  mistake  in  fact  or  in  law," 
does  not  apply  to  a  case  where  the  award  is 
not  according  to  the  submission.  Coleman  v. 
Lukens,  3  Watts  &  S.  (Pa.)  37. 

Duty  of  court  to  recommit  of  its  own  mo- 
tion.—  The  court  need  not  on  its  own  motion 
recommit  the  report  because  of  its  failure  to 
show  what  evidence  was  admitted  and  what 
was  rejected  and  to  clearly  state  all  the 
rulings  made  and  findings  and  conclusions 
of  law,  where,  as  a  matter  of  fact,  it  dis- 
closed with  due  certainty  the  rulings  made  as 
to  the  evidence  and  the  findings  of  law  and 
fact.  Trentham  v.  Bluthenthal,  118  Ga.  530, 
45  S.  E.  421. 

Where  order  has  been  served  terminating 
reference. —  However,  where  the  time  within 
which  the  referee  may  make  his  report  has 
expired  and  notice  has  been  served  terminat- 
ing the  reference,  the  cause  cannot  be  sent 
back  to  the  referee  on  his  report  being  held 
insufficient  but  the  parties  must  submit  to  a 
new  trial,  Rowlands  v.  Young  Men's  Chris- 
tian Assoc.,  32  Misc.  {K  Y.)  421,  66  N.  Y. 
Suppl.  577  [affirmed  in  54  N.  Y.  App.  Div. 
618,  66  N.  Y.  Suppl.  1143]. 

3.  Pitman  v.  Thornton,  65  Me.  95;  May- 
berry  V.  Morse,  39  Me.  105. 

4.  McMurphy  v.   Walker,   20   Minn.  382. 

5.  Weil  V.  Frauenthal,  2  Luz.  Leg.  Reg. 
(Pa.)  96. 

6.  Illinois. — ^  Pape  v.  People,  19  111.  App. 
24.  See  also  Beale  v,  Beale,  (1885)  2  N.  E. 
65. 

Iowa. —  Jewell  r.  Reddington,  57  Iowa  92, 
10  N.  W.  306. 

Maine. —  Walker  v.  Sanborn,  8  Me.  288. 

Massachusetts. — •  Gurley  v.  Reed,  190  Mass. 
509,  77  N.  E.  642;  Tripp  v.  Macomber,  187 
Mass.  109,  72  N.  E.  361 ;"  Craig  v.  French,  181 
Mass.  282,  63  N.  E.  893. 

New  Hampshire. —  Cunimings  v.  Tute,  50 
N.  H.  22 ;  Adams  v.  Adams,  8  N.  H.  82. 

New  York. —  See  also  Brown  v.  New  York 
Cent.  R.  Co.,  26  How.  Pr.  32. 

North  Carolina. —  Johnson  v.  Loftin,  111 
N.  C.  319,  16  S.  E.  179.  But  see  Foushee  v. 
Beckwith,  119  N.  C.  178,  25  S.  E.  866. 

South  Carolina. —  Halk  v.  Stoddard,  62 
S.  C.  564,  40  S.  E.  957 ;  Watkins  i\  Lang,  17 
S.  C.  13.  See  also  Bivingville  Mfg.  Co.  V. 
Bivings,  7  Rich.  Eq.  455. 

Tennessee— See  McAlister  t\  Olmstead,  1 
Ilumphr.  210. 

Vermont. —  Morse  v.  Beers,  51  Vt.  359. 

See  42  Cent.  Dig.  tit.  "  Reference,"  §  170. 

Exceptions  to  rule. —  The  rule  that  a  mo- 
tion to  recommit  a  report  is  addressed  to  the 


discretion  of  the  presiding  judge  and  that  his 
ruling  is  not  subject  to  exception  does  not 
apply  where  the  rule  to  the  auditor  provides 
that  his  findings  on  matters  of  fact  are  to  be 
final.  Allwright  v.  Skillings,  188  Mass.  538, 
74  N.  E.  944;  Tripp  v.  Macomber,  187  Mass. 
109,  72  N.  E.  361. 

7.  Nature  and  scope  of  exceptions  and  ob- 
jections see  supra,  VIII,  I,  5,  a. 

Remedy  by  setting  aside  report  see  supra, 
VIII,  I,  7. 

8.  Bazille  r.  Ullman,  2  Minn.  134;  State 
V.  Spartanburg,  etc.,  R.  Co.,  8  S.  C.  129.  See 
also  Lefier  v.  Field,  47  N.  Y.  407.  Compare 
Pratt  r.  Stiles,  9  Abb.  Pr.  (N.  Y.)  150,  17 
How.  Pr.  211. 

Where  a  referee  fails  to  report  the  evidence, 
the  proper  course  is  to  move  to  recommit  or 
to  require  the  referee  to  produce  the  evi- 
dence.   Williams  v.  W^hiting,  92  N.  C.  683. 

Illustrations. —  Exceptions  to  the  report  of 
a  judge,  to  whom  was  referred  the  taking  of 
an  account,  that  he  ha?  not  found  the  facts 
on  which  he  bases  his  report,  and  that  no 
legal  notice  was  given  exceptant  of  the  time 
when  the  account  would  be  taken,  the  report 
delivered,  or  judgment  rendered,  should  be 
taken  in  the  form  of  a  motion  to  recommit; 
no  questions  of  law  being  presented  for  the 
consideration  of  an  appellate  court.  Scroggs 
V.  Stevenson,  100  N.  C.  354,  6  S.  E.  111. 
W^here  a  referee's  report  fails  to  state  all 
rulings  made  by,  and  all  exceptions  taken 
before,  him,  or  all  material  evidence  offered 
on  a  matter  excepted  to,  the  remedy  is  by 
motion  to  require  him  to  supply  the  defects, 
and  not  bv  motion  for  a  new  trial.  Sutter- 
field  V.  Magowan,  12  S.  D.  139,  80  N.  W. 
180. 

When  the  evidence  is  not  certified,  and  the 

unsuccessful  party  desires  to  take  exceptions 
to  the  findings,  the  whole  report,  upon  a 
proper  motion  being  made,  should  be  recom- 
mitted, that  all  needed  latitude  may  be  given 
to  the  referee,  and  the  evidence  certified  to 
positively,  and  not  merely  as  being  the  evi- 
dence according  to  the  recollection  of  the 
referee.    Smith  v.  Harlan,  49  Iowa  101. 

9.  Jones  v.  Parker,  26  N.  H.  20. 

10.  W^abash,  etc..  Canal  Co.  r.  Huston.  12 
Ind.  276;  Kempton  r.  Stewart,  31  Me.  566. 

11.  Runnels  v.  Mofl'at,  73  Mich.  188,  41 
N.  W^  224. 

12.  Wright  V.  Cobleisjh.  21   N.  H.  330. 

13.  Berry  v.  Callot,  0  N.  J.  L.  170.  But 
see  Straight  v.  Com..  7  Pittsb.  Leg.  J.  (Pa.) 
140. 

Mistake  in  calculating  loss. —  Objections  to 
the  report  of  an  auditor  to  whom  had  been 
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failure  to  rule  on  an  objection  after  reserving  decision;  too  strict  a  ruling-,, 
resulting  from  too  narrow  a  construction  of  his  commission;  failure  to  return 
evidence;  conclusions  of  law  based  on  facts  not  found;  filing  of  report  prior 
to  time  stipulated  for  submission  of  briefs ;  amendments  of  pleadings  requiring 
further  consideration  of  case;  improper  distribution  of  expenses  of  reference; 
and  the  denial  of  a  motion  to  adjourn  the  reference  until  the  party  can  receive 
personal  notice  of  the  hearing.^^  On  the  other  hand  a  recommittal  has  been 
refused  in  the  following  cases:  Where  ground  of  recommittal  involved  only  a 
trifling  amount;  where  finding  against  the  evidence;  amendment  of  complaint 
where  no  excuse  for  failure  to  file  amendment  before  report ;  newly  discovered 
evidence;  excessiveness  of  damages  where  there  is  no  allegation  of  corruption 
or  prejudice;^®  and  failure  of  referee  to  take  oath.^^  Where  the  whole  report  is 
void,  it  will  not  be  recommitted.^^  So  where  a  question  is  not  raised  on  a  trial 
before  referees,  it  cannot  be  taken  advantage  of  as  a  ground  to  have  the  case 
recommitted.^^  Where  the  report  was  made  by  three  referees,  only  one  of  whom, 
was  of  the  three  originally  appointed,  the  report  may  be  recommitted  to  the 
original  three. Where  the  referees  certified  to  the  court  that  they  have  inad- 
vertently overlooked  a  certain  circumstance  and  request  a  recommittal,  the  court 
may  set  aside  the  report  and  recommit  it.^^  So  the  court  will  send  back  a  report, 
if  necessary,  to  hear  the  grounds  for  the  award  given.^^ 

(ii)  Additional  Proof  or  Findings.^^  Except  where  it  is  otherwise  pro- 
vided hy^  statute,^*  a  report  may  be  recommitted  for  further  findings,^^  or  to  hear 
further  proof,^*^  as  where  the  referee  fails  to  make  a  finding  as  to  a  material  ques- 


referred  an  action  on  a  fire  policy,  that  he 
had  exceeded  his  powers  in  stating  the 
amount  claimed  by  plaintiff,  and  had  erred 
in  calculating  the  loss,  should  be  taken  by 
motion  to  recommit  the  report.  Fair  v.  Man- 
hattan Ins.  Co.,  112  Mass.  320. 

Statutory  provisions. —  Kank  r.  Rank, 
(1888)  13  Ail.  829;  McGlue  v.  Philadelphia, 
105  Pa.  St.  236. 

14.  Berrian  v.  Sanford,  1  Hun  (N.  Y.) 
625,  4  Thomps.  &  C.  655. 

15.  W.  R.  Lynn  Shoe  Co.  v.  Auburn-Lynn 
Shoe  Co.,  103  Me.  334,  69  Atl.  569. 

16.  Wake  v.  Magnin,  85  N.  C.  114. 

17.  Lindsay  v.  Wayniart  Water  Co.,  4  Pa. 
Dist,  765. 

18.  Mercantile  Nat.  Bank  v.  Sire,  100 
N.  Y.  App.  Div.  491,  91  N.  Y.  Suppl.  419. 

19.  McConnell  v.  Stubbs,  124  Ga.  1038,  53 
S.  E.  698;  Learmonth  i\  Veeder,  11  Wis.  138. 

20.  Hewett  v.  Bowley,  27  Me.  125. 
jil.  Cummings  r.  Tute,  50  N.  H.  22. 

22.  Congdon  v.  Darcy,  46  Vt.  478. 

23.  Sheppard  v.  Atwater  Mfg.  Co.,  43  Conn. 
448. 

24.  Newell  v.  Mahaska  County  Sav.  Bank, 
51  Iowa  178,  1  N.  W.  480.  See  also  Nutter 
V.  De  "Rochemont,  46  N.  H.  80. 

25.  Nutter  v.  De  Rochemont,  46  N.  H.  80; 
Sanborn  v.  Davis,  5  N.  H.  389. 

26.  Ezzell  V.  Rowland  Lumber  Co.,  130 
N.  C.  205,  41  S.  E.  99. 

27.  McConnell  v.  Stubbs,  124  Ga.  1038,  53 
S.  E.  698. 

28.  Adams  v.  Adams,  8  N.  H.  82. 

29.  Danvers  v.  Com.,  184  Mass.  502,  69 
N.  E.  320. 

30.  Foltz  V.  Grubb,  4  Pa.  L.  J.  209. 

31.  Brittingham  v.  Stevens,  1  Hall  (N.  Y.) 
421. 

32.  Stafford  v.  Bacon,  6  Hill  (N.  Y.)  264. 
[VIII,  I,  8,  e,  (I)] 


33.  Power  of  referee  to  file  additional  or 
supplemental  report  see  supra,  VIII,  E. 

34.  McCready  v.  Farmers'  L.  &  T.  Co.,  79 
Hun  (N.  Y.)  241,  29  N.  Y.  Suppl.  361; 
Gardiner  v.  Schwab,  34  Hun  (N.  Y.)  582; 
Lakin  v.  New  York,  etc.,  R.  Co.,  11  How.  Pr. 
(N.  Y.)  412.  See  also  Matter  of  Bayer,  54 
Hun  (N.  Y.)  189,  7  N.  Y.  Suppl.  566. 

35.  Stockton  State  Bank  v.  Showers,  65  Kan. 
431,  70  Pac.  332;  Grotte  v.  Nagle,  50  Nebr. 
363,  69  N.  W.  973  (holding  that  where  plain- 
tiff, after  the  referee's  report  has  been  filed, 
is  allowed  to  amend  his  petition,  it  is  not 
error  to  return  the  case  to  the  referee  for  a 
further  finding  in  respect  to  the  items  affected 
by  the  amendment)  ;  In  re  Stine,  16  Pa. 
Super.  Ct.  12 ;  Finch  v.  Heermans,  5  Luz.  Leg. 
Reg.  (Pa.)  125. 

In  settling  the  interlocutory  judgment  to 
be  entered  upon  a  referee's  report,  the  court 
may  direct  a  further  hearing  before  the  same 
or  another  referee.  Maicas  v.  Leony,  50  Hun 
(N.  Y.)  178,  2  N.  Y.  Suppl.  831,  22  Abb. 
N.  Cas.  1  [affirmed  in  113  N.  Y.  619,  20  N.  E. 
586] ;  Seymour  v.  Spring  Forest  Cemetery 
Assoc.,  19  N.  Y.  Suppl.  94  [affirmed  in  144 
N.  Y.  333,  39  N.  E.  365,  26  L.  R.  A.  859]. 

36.  Nebraska. —  State  v.  Omaha  Elevator 
Co.,  (1906)  110  N.  W.  874. 

North  Carolina. — Tharington  v.  Tharington. 
99  N.  C.  118,  5  S.  E.  414.  But  see  Ezzell  v. 
Ro\^land  Lumber  Co.,  130  N.  C.  205,  41  S.  E. 
99,  holding  that  an  award  of  arbitrators, 
fixing  damages  for  injury  to  land,  cannot  be 
recommitted  to  consider  other  evidence  as  to 
damages,  where  there  is  no  complaint  that  the 
arbitrators  refused  to  examine  any  witness, 
offered  by  either  party. 

South'^  Carolina. —  Halk  v.  Stoddard,  67 
S.  C.  147.  45  S.  E.  140;  Lowndes  v.  Miller,, 
25  S.  C.  119. 
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tion  of  fact.^^  But  recommittal  for  a  finding  on  an  immaterial  point  is  not  neces- 
sary.^^ So  where  delay  in  discovering  additional  evidence,  and  aiailure  to  pro- 
duce it,  are  inexcusable,  a  request  to  introduce  the  additional  evidence  and  to 
re-refer  the  case  will  not  be  granted.^^  So  the  report  will  not  be  recommitted 
for  special  findings  which  will  not  change  the  effect  of  the  general  finding,-^  nor 
for  findings  outside  the  scope  of  the  reference ;  nor  outside  the  issues  raised  by 
the  pleadings;  nor  for  findings  once  refused  to  which  an  exception  has  been 
taken;  nor,  in  some  jurisdictions,  for  findings  not  requested  at  the  hearing.^^ 
And  of  course,  where  there  can  be  no  findings  of  fact,  as  where  the  complaint  is 
dismissed  for  lack  of  evidence  to  prove  the  allegations  thereof,  the  report  will 
not  be  recommitted  for  such  findings/^ 


Vermont. —  Warden  v.  Jolmson,  11  Vt.  455. 
West  Virginia. —  Ward  v.  Ward,  21  W.  Va. 
262. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  177. 
Evidence    to    support    amendment. —  But 

where  an  action  at  law  lias  been  referred  to 
a  referee,  and  the  court  finds  that  his  con- 
clusions of  fact  and  law  are  correct,  and 
overrules  all  the  exceptions  to  his  report,  it 
is  error  to  recommit  the  report  to  enable  the 
losing  party  to  introduce  testimony  to  sus- 
tain new  issues  to  be  raised  by  an  amend- 
ment of  his  answer,  especially  where  he  might 
have  amended  at  the  hearing,  but  made  no 
effort  to  do  so,  being  of  opinion  that  no 
amendment  was  necessary.  Clayton  v. 
Mitchell,  31  S.  C.  199,  9  S.  E.  814,  10  S.  E.  390. 

To  prove  same  facts  by  other  witnesses. — • 
Where  defendant's  whole  case  depended  on 
the  action  of  the  court  on  exceptions  to  the 
report  of  a  commissioner  authorized  to  hear 
the  whole  proof,  defendant,  on  the  court's 
finding  that  some  of  her  witnesses  were  in- 
competent, could  not  object  to  the  determina- 
tion of  the  whole  case  on  such  exceptions  and 
claim  the  right  to  a  resubmission  to  enable 
defendant  to  prove  the  same  facts  by  other 
competent  witnesses.  Foley  v.  Dillon,  105 
S.  W.  461,  32  Ky.  L.  Rep.  222. 

37.  Idaho. —  Robinson  v.  Nelson,  4  Ida. 
567,  43  Pac.  64. 

Ioioa. —  Sage  v.  Nichols,  51  Iowa  44,  50 
N.  W.  491. 

Massachusetts. —  Preston  v.  Knight,  120 
Mass.  5. 

Neio  Hampshire. —  March  v.  Putney,  56 
N.  H.  226. 

Neic  York. —  Parker  v.  Baxter,  19  Hun  410 
[affirmed  in  S6  N.  Y.  586]  (holding  that  an 
order  sending  back  a  case  to  a  referee  in 
order  that  he  might  determine  the  liability 
for  costs  was  proper)  ;  Schultheis  v.  Mc- 
Inerny,  13  N.  Y.  Suppl.  684,  21  N.  Y.  Civ. 
Proc.  157,  27  Abb.  N.  Cas.  193;  Brown  v. 
New  York  Cent.  R.  Co.,  26  How.  Pr.  32. 

Vermont. —  Ferrisburg  v.  Martin,  60  Vt. 
330,  14  Atl.  88;  Needham  v.  Holt,  54  Vt.  326.' 

Wisconsin. —  Baehr  r.  Buell,  133  Wis.  119, 
113  N.  W.  433. 

.  United  States. —  Kleine  v.  Catara,  14  Fed. 
Cas.  No.  7,869,  2  Gall.  01. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  174. 
Where  the  referee  reports  only  the  evi- 
dence, and  no  finding  thereon,  the  report  will 
be  recommitted  to  find  the  facts.  Cleaveland 
V.  Dinsmore,  59  Vt.  430,  8  Atl.  279. 
[56] 


Technical  or  clerical  omissions.— -  The  prac- 
tice of  sending  a  report  back  to  the  referee  to 
supply  alleged  omissions  should  be  only  to 
supply  some  mere  technical  or  clerical  omis- 
sions and  not  to  reinvest  such  officer  with 
judicial  functions  touching  the  case  thereto- 
fore submitted  for  his  decision,  and  hence  it 
is  improper  to  recommit  with  instructions  to 
decide  and  determine  Avhether  costs  should 
be  allowed  and  if  so  to  which  party.  West 
Troy  First  Nat.  Bank  v.  Levy,  41  Hun  (N.  Y.) 
461. 

Stating  accounts. —  Where  a  report  fur- 
nishes data  from  which  an  account  can  be 
stated,  the  court  will  not  set  it  aside  and 
order  a  re-reference  on  the  ground  that  the 
referee  has  failed  to  pass  on  certain  matters 
involved  in  the  account.  Grant  v.  Edwards, 
92  N.  C.  442. 

Where  the  referee  has  found  it  impossible 
to  ascertain  a  principal  fact  in  dispute,  the 
report  may  be  recommitted  with  direction  to 
take  further  evidence  on  that  point.  Shiffer 
V.  Broadhead,  126  Pa.  St.  260,  17  Atl.  592. 

Where  two  actions  ae-ainst  different  de- 
fendants were  referred  to  the  same  arbitra- 
tors, who  made  only  one  award,  the  court 
refused  to  send  it  back  for  amendment,  and 
set  it  aside.  Com.  v.  Maris,  4  Serg.  &  R. 
.(Pa.)  81. 

To  determine  intention  of  parties. —  WTiere 
the  question  before .  the  court  is  as  to  the 
intention  of  parties,  such  intention  may  be 
inferred  by  the  court  from  the  facts  reported 
by  the  auditor,  without  recommitting  the 
report  for  it  to  be  done  by  him.  Emery  v. 
Tichout,  13  Vt.  15. 

38.  Fowler  v.  Davis,  120  Ga.  442,  47  S.  E. 
951;  Da  Silva  Turner.  166  Mass.  407.  44 
N.  E.  532;  Quincey  v.  White,  63  N.  Y.  370 
[qualificdiy  reversing  5  Dalv  327]  ;  Lakin  r. 
New  York,  etc.,  R.  Co.,  11  How.  Pr.  (N.  Y.) 
412. 

39.  Murphey  v.  Shepardson,  60  Wis  412, 
19  N.  W.  350. 

40.  Riley  v.  Farnum,  62  N.  H.  42. 

41.  Drury  r.  Amoskeag  F.  Ins.  Co.,  65 
N.  H.  Ill,  18  Atl.  1109. 

42.  Marston  v.  Johnson,  13  How.  Pr. 
(N.  Y.)  93. 

43.  Peojile  v.  Bank  of  North  America.  13 
Hun  (N.  Y.)  434. 

44.  Peterborough  R.  Co.  r.  Wood,  Gl  N.  H. 
418. 

45.  Lugar  r.  Bvrnes,  21  N.  Y.  Suppl.  753, 
29  Abb.  N.  Cas.  280. 
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(ill)  For  Amendment  or  Correction}^  Where  the  report  is  defective 
in  form  or  a  clerical  error  is  made  therein,  it  may  be  recommitted.*^  For  instance, 
where  the  findings  of  fact  and  conclusions  of  law  are  not  separately  stated,  a  recom- 
mittal is  proper  to  correct  the  error.*^  So  where  the  report  contains  other  matters 
than  a  statement  of  the  account,  the  report  should  be  recommitted  with  instruc- 
tions to  the  auditor  to  strike  out  the  extraneous  matter.*^  Where  the  amount 
awarded  is  excessive,  the  court  is  not  bound  to  recommit  if  the  prevailing  party 
accepts  a  reduction,  but  an  order  may  be  made  reducing  the  amount  of  the  award. 
Where  the  findings  of  law  are  erroneous,  the  court  may  correct  them  or  commit 
the  report  again  to  the  referee.^^ 

(iv)  General  or  Indefinite  Findings.  A  report  which  is  too  general 
may  be  recommitted  for  a  more  specific  finding.^^ 

d.  Motion.  The  motion  papers  must  show  the  objection  complained  of,^^  the 
necessity  for  recommittal,^*  and  a  compliance  by  the  moving  party  with  all  acts 
on  his  part  required  to  authorize  a  recommittal.^^  Under  some  statutes  notice 
of  the  motion  must  be  given. ^®  A  motion  cannot  be  made  where  a  judgment 
entered  upon  the  report  remains  unvacated,^'^  and  in  some  jurisdictions  there  is 
a  fixed  time  within  which  the  motion  must  be  made.^^ 


46.  Amendment  without  recommittal  see 

supra,  VIII,  E. 

47.  Indiana. —  Moore  v.  Barnett,  17  Ind. 
349. 

Maine. —  Atkinson  v.  Crooker,  35  I\Ie.  135, 

Michigan. —  Bryant  v.  Hendee,  40  Mich. 
543;  Bewick  v.  Fletcher,  39  Mich.  25. 

Minnesota. —  Griffin  v..  Jorgenson,  22  Minn. 
92;  Bazille  v.  Ullman,  2  Minn.  134. 

A'^eto  Hampshire. —  Yeaton  v.  Brown,  52 
N.  H.  14.  Coniparc  Adams  v.  Adams,  8  N.  H. 
82. 

Neuo  York. —  See  also  Berdell  v.  Allen,  54 
N.  Y.  Super.  Ct.  38  [affirmed  in  116  N.  Y. 
661,  22  K  1099]. 

North  Carolina. —  Topping  v.  Windley,  99 
N.  C.  4,  5  S.  E.  14:  Turner  v.  Haughton,  71 
N.  C.  370. 

Pennsylvania. —  Gunn  v.  Bowers,  126  Pa. 
St.  552,  17  Atl.  893;  Heslop  v.  Bush,  80  Pa. 
St.  70;  Stewart  r.  Bowen,  49  Pa.  St.  245,- 
Shaw  v.  Pearee,  4  Binn.  485;  Snyder  v.  Hoff- 
man, 1  Binn.  43 ;  Thompson  v.  Warder,  4 
Yeates  336;  Euland  v.  Krapp,  2  Leg.  Reg. 
389. 

Wisconsin. —  Cairns  v.  O'Bleness,  40  Wis. 
469. 

See  42  Cent.  Dig.  tit.  "  Reference,'^  §  175. 
Where  a  report  of  the  majority  of  referees 

is  recommitted  for  the  specific  purpose  of 
having  them  certify  that  the  disagreeing  ref- 
eree acted  with  them  in  the  tri?.l  of  the  case, 
but  refused  to  sign  the  report,  they  may  thus 
amend  their  report,  without  the  knowledge  or 
presence  of  their  dissenting  associate.  Brann 
V.  Vassalboro,  50  Me.  64. 

48.  Runnels  v.  Moffat,  73  Mich.  188,  41 
N.  W.  224;  Califf  v.  Hillhouse,  3  Minn.  311; 
Snook  V.  Fries,  19  Barb.  (N.  Y.)  313  (hold- 
ing that  the  court  will,  of  its  own  motion, 
send  the  case  back  for  a  further  report)  ; 
Bouknight  v.  Brown,  16  S.  C.  155. 

Correcting  clerical  mistakes. —  When  a  case 
is  referred  back  to  the  referee  for  the  purpose 
of  having  the  conclusions  of  law  and  fact 
separately  stated,  and  of  giving  an  oppor- 
tunity  to   settle  a   bill   of  exceptions,  the 
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referee  may  correct  a  clerical  mistake  in  the 
computation  of  the  amount  found  to  be  due. 
Runnels  v.  Mofl'at,  73  Mich.  188,  41  N.  W. 
224. 

49.  Green  v.  Pickering,  28  N.  H.  360;  Bart- 
lett  V.  Trefethen,  14  N.  H.  427. 

50.  Rank  r.  Rank,  21  Wkly.  Notes  Cas. 
(Pa.)  399. 

51.  Lackawanna  Iron,  etc.,  Co.  v.  Fales,  5 
Leg.  Gaz.  (Pa.)  14. 

52.  NeiD  Hampshire. — Andrews  v.  Green, 
61  N.  H.  639.  See  also  Crawford  v.  Forris- 
tall,  57  N.  H.  102. 

Neio  York. —  Parsons  v.  Suydam,  3  E.  D. 
Smith  276. 

Pennsylvania. —  Bowers  V.  Worrell,  1 
Browne  170;  Blackman  v.  Smith,  3  Kulp 
140. 

Verfnont.— West  v.  Cutting,  19  Vt.  536. 
Wisconsin. —  Mast  V.  Lockwood,  59  Wis.  48, 
17  N.  W.  543. 

See  42  Cent.  Dig.  tit.  "  Reference,"  §  176, 

53.  St.  Joseph  Mfg.  Co.  v.  Hubbard,  36  Ind. 
App.  84,  75  N.  E.  17;  Dunn  v.  Starkweather, 
6  Iowa  466. 

54.  Petrie  v.  Hamilton  College,  92  Hun 
(N.  Y.)  81,  36  N.  Y.  Suppl.  636;  Gove  v. 
Hammond,  48  How.  Pr.  (N.  Y.)  385. 

55.  Gove  V.  Hammond,  48  How.  Pr.  (N.  Y.) 
385,  holding  that  a  party  moving  the  court 
to  send  the  case  back  to  the  referee  to  pass 
specifically  on  the  material  questions  of  fact 
and  law,  which  he  has  failed  to  pass  on, 
must  show  that  he  requested  the  referee  at 
the  trial  or  before  the  submission  of  the  case 
to  him  to  specifically  find  such  facts  and 
conclusions  of  law. 

56.  Burrard  v.  Calisher,  19  Ch.  D.  644,  51 
L.  J.  Ch.  510,  46  L.  T.  Rep.  N.  S.  341,  30 
Wkly.  Rep.  540;  Graves  v.  Taylor,  27  Wkly. 
Rep.  412. 

57.  Ferguson  v.  Bruckman,  16  N".  Y.  App. 
Div.  67,  44  N.  Y.  Suppl.  812. 

58.  Fleetwood  v.  Bibb,  113  Ga.  618,  38 
S.  E.  980;  Littleton  v.  Patton,  112  Ga.  438, 
37  S.  E.  755.  Compare  Cross  v.  Clement,  70 
Me.  502. 
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e.  Order. The  order  sending  back  a  report  to  a  referee  is  sufficient  notice  to 
the  party  excepting  to  such  report  that  it  has  been  recommitted.^*^  Where  the 
order  requires  the  referee  to  separately  state  his  findings  and  conclusions,  it  must 
instruct  him  as  to  the  questions  on  which  he  is  required  to  make  findings. The 
order  may  impose  conditions. An  order  must  not  deprive  the  parties  of  the 
right  to  except  to  the  report  for  any  errors  which  may  be  contained  therein/^  nor 
put  the  referee  in  the  place  of  the  court  to  render  judgment. So  it  is  erroneous 
where  it  provides  that  the  case  shall  be  heard  on  the  report  made  by  the  first 
referee  and  the  additional  evidence  taken. 

f.  Proceedings  by  Referee  After.  The  powers  and  duties  of  the  referee  after 
recommittal  necessarily  depend  on  the  terms  of  the  order  of  recommittal  and  the 
referee  cannot  go  outside  the  order.  Where  the  recommittal  is  general,  the  ref- 
eree may  hear  evidence  and  arguments  in  respect  to  alleged  errors  in  the  first 
report.®^  Both  parties  generally  have  a  right  to  be  heard/^  but  if  the  report  ia 
sent  back  merely  for  amendment  in  matter  of  form,  the  referee  need  not  give 
notice  to  or  hear  the  parties. Generally  additional  evidence  offered  should  be 
admitted,  and  new  items  of  indebtedness  then  first  brought  forward  may  be 
included. "^^  But  it  is  not  competent  for  two  of  three  referees,  in  the  absence  of 
the  third,  to  revise  the  report  on  the  merits  of  the  case."^^ 

g.  Report  After.  After  recommittal,  the  referee  must  file  a  report  which  is, 
except  as  otherwise  provided  for  by  the  order  of  recommittal,  governed  largely 
by  the  same  rules  relating  to  the  original  report.'^    The  report  need  not  be  made 


59.  Order  as  appealable  see  Appeal  and 
Erroe,  2  Cyc.  613. 

60.  Herring  v.  Murphy,  70  N.  C.  164. 

61.  Gove  i\  Hammond,  48  How.  Pr.  (N.  Y.) 
385. 

62.  Ferguson  v.  Bruckman,  18  N.  Y.  App. 
Div.  358,  46  N.  Y.  Suppl.  23  [reversed  on 
other  grounds  in  164  N.  Y.  481,  58  N.  E.  661]. 

63.  Brumble  v.  Brown,  73  N.  C.  476. 

64.  Long  v.  Cole,  74  N.  C.  267;  Brumble 
V.  Brown,  73  N.  C.  476. 

65.  Davidson  v.  Copeland,  69  S.  C.  47,  48 
S.  E.  33. 

66.  O'Neil  r.  Capelle,  62  Mo.  202;  Landis' 
Estate,  6  Lane.  Bar  (Pa.)  57;  In  re  Motfett, 
11  Phila.  (Pa.)  109;  In  re  Emig,  11  York 
Leg.  Rec.  (Pa.)  178;  Cunningham  v.  Cauthen, 
44  S.  C.  95,  21  S.  E.  800,  holding  that  when 
the  testimony  has  been  reported  by  a  referee, 
to  whom  the  cause  is  remanded  for  the  pur- 
pose of  correcting  some  of  his  former  con- 
clusions, additional  testimony  is  inadmissible. 

Reassessment  of  damages.— An  assessor,  to 
whom  a  case  is  recommitted  to  reassess  the 
damages  according  to  a  rule  laid  down  by 
the  court,  may  proceed  to  assess  the  dam- 
ages^ without  a  rehearing,  if  the  case  was 
previously  fully  heard  before  him.  Gardner 
V.  Field,  5  Gray  (Mass.)  600. 

67.  Shearman  v.  Akins,  4  Pick.  (Mass.) 
283. 

68.  Bowers  i\  Worrell,  1  Browne  (Pa.) 
212. 

69.  Webber  v.  Orne,  15  Gray  (Mass.)  351; 
Baxter  v.  Thompson,  25  Vt.  505.  See  also 
In  re  Donnelly,  3  Phila.  (Pa.)  18;  Potter  v. 
Thompson,  64  Vt.  427,  25  Atl.  430, 

70.  Roberts  v.  White,  73  N.  Y.  375; 
Gouhird  v.  Castillon,  12  Barb.  (N.  Y.)  126; 
Leach  v.  Shepard,  5  Vt.  363.  But  see  Run- 
nels V.  Moffat,  73  Mich.  188,  41  N.  W.  224. 


71.  Maner  v.  W^ilson,  16  S.  C.  469. 

72.  Cumberland  v.  North  Yarmouth,  4  Me. 
459. 

73.  See  cases  cited  infra,  this  note. 
Reference  to  prior  report. — An  award  by 

referees  after  a  recommittal  is  not  objection- 
able because  referring  to  an  account  annexed 
to  a  prior  award  on  file  in  the  same  case, 
instead  of  having  it  attached.  Shaw  v.  Wise, 
166  Mass.  433,  44  N.  E.  345. 

New  claims. — Although  an  auditor  make 
report  at  the  third  term,  yet  if  the  report 
is  referred  back  to  him,  he  may  properly  in- 
clude in  it  the  demand  of  a  creditor  not  ex- 
hibited to  him  until  after  the  report  had  been 
referred  back.  Taylor  v.  Woodward,  10 
N.  J.  L.  1. 

Time  when  judgment  may  be  entered. — 

Where  a  referee  reports  in  favor  of  plaintiff, 
but  states  that  before  a  final  judgment  can 
be  entered  an  accounting  must  be  had,  and 
an  order  is  then  entered  referring  it  back  to 
the  referee  to  take  and  state  the  account, 
judgment  cannot  be  entered  until  the  account- 
ing has  taken  place.  McMahon  v.  Allen,  27 
Barb.  (N.  Y.)  335. 

Exceptions  to  report. —  Mc"Mahon  v.  Paris, 
87  Ga.  660,  13  S.  E.  572;  Rogers  v.  Oxford 
Bank,  108  N.  C.  574,  13  S.  E.  245;  In  re 
Mofl"etts,  11  Phila.  (Pa^)  109. 

Grounds  for  rejection. —  Where  the  report 
of  auditors  is  set  aside  by  reason  of  their 
neglect  to  report  copies  of  the  account  of  the 
parties,  and  the  cause  is  recommitted  to 
them,  their  refusal  to  go  into  the  evidence 
on  the  whole  merits  furnishes  no  reason  f'.^'r 
rejecting  their  report  a  second  time.  Leach 
t'.' Shepard,  5  Vt.  363. 

Contents. —  "Wliore  a  case  was  rocomim'ttod 
on  agreement  of  the  parties  to  take  further 
testimony,  a  report  of  all  the  testimony  taken 
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within  the  time  specified  in  the  original  submission/*  and  where  recommitted  for 
correction  in  form  only  it  may  be  returned  in  a  new  draft  or  in  the  original  draft 
containing  the  corrections. '^^  So  if  the  referees  are  satisfied  with  the  correctness 
of  the  report;  they  are  not  obliged  to  alter  it,  but  may  again  return  it  without 
hearing  the  parties/^  Generally  the  second  report  cannot  be  treated  as  an  amend- 
ment of  the  first. '^^  Where  the  report  is  referred  back  for  additional  findings, 
the  referee  can  make  findings  only  on  matters  specified  in  the  order  of  the  court. ''^ 
9.  Appointment  of  New  Referee.  Ordinarily,  after  a  report  is  set  aside,  the 
matter  may  be  referred  to  a  new  referee,  and  in  some  cases  it  is  held  improper 
to  send  the  case  to  the  same  referee.**^  But  where  there  is  no  suggestion  of  mis- 
conduct on  the  part  of  the  referee,  it  has  been  held  that  the  case  should  be  remitted 
to  the  same  referee,  or  at  least  that  it  may  be  remitted  to  him.^^  Except  where 
there  is  a  statutory  provision  to  the  contrary,    a  reference  by  consent  should  be 


before  him,  as  well  on  the  issues  formed  by 
the  original  pleadings  as  on  the  new  issu-e 
raised  by  an  amended  answer,  with  his  find- 
ings of  fact  and  conclusions  of  law  thereon, 
was  proper.  Fairbank  v.  Newton,  50  Wis, 
628,  7  N.  W.  543.  An  order  recommitting  a, 
report  for  more  specific  findings  as  to  certain 
matters,  and  for  the  statement  of  and  refer- 
ence to  all  the  evidence  on  which  the  findings 
were  based,  was  substantially  complied  with 
by  a  supplemental  report  containing  a  copy 
of  the  testimony  which  was  stated  to  be  all 
the  evidence  from  which  the  master  found 
any  facts.  Phelps  v.  Root,  78  Vt.  493,  63 
Ati.  941. 

Effect  of  motion  to  confirm  first  report. — 

Plaintiff  moved  to  confirm  the  referee's  report 
in  his  case.  On  defendant's  motion  the  report 
was  recommitted,  and  returned  by  the  referee 
with  only  one  item  changed.  It  was  held 
that,  although  plaintiff,  by  his  motion,  did 
not  technically  estop  himself  from  challenging 
the  report,  yet,  as  against  him,  it  should  be 
deemed  correct,  unless  for  error  clearly  shown. 
Campbell  v.  Phillips,  28  Kan.  753. 

74.  Hickey  v.  Veazie,  59  Me.  282. 

75.  Atkinson  v.  Crooker,  35  Me.  135. 

76.  May  v.  Haven,  9  Mass.  325. 

77.  Johnson  v.  Long,  72  Mo.  210.  But  see 
Beebe  v.  Dudley,  30  N.  H.  34. 

78.  Sage  v.  Nichols,  51  Iowa  44,  50  N.  W. 
491. 

The  presumption  is  that  the  referees  con- 
formed to  the  directions  of  the  court  in  mak- 
ing the  corrections.  Atkinson  v.  Crooker,  35 
Me.  135. 

79.  Masten  v.  Budington,  18  Hun  (N.  Y.) 
105. 

Discretion  of  court. —  Whether  a  referee 
shall  be  retained  or  a  new  one  appointed, 
when  a  new  trial  is  ordered,  is  a  qUi^stion 
addressed  to  the  discretion  of  the  court. 
Sharp  V.  New  York,  31  Barb.  (N.  Y.)  578.  9 
Abb.  Pr.  243,  19  How.  Pr.  193  [affirmed  in 
31  Barb.  584]. 

Where  part  of  the  questions  submitted  are 
not  determined,  a  new  referee  may  be  ap- 
pointed to  complete  the  original  order  of  ref- 
erence. Mundorff  v.  Mundorff,  1  Hun  (N.  Y.) 
41,  3  Thomps.  &  C.  171;  Trufant  v.  Merrill. 
1  Sweenv  (N.  Y.)  462,  6  Abb.  Pr.  N.  S.  402, 
37  How.^r.  531. 
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80.  Sharp  v.  New  York,  31  Barb.  (N.  Y.) 

578  [affirmed  in  19  How.  Pr.  193]  ;  Schermer- 
horn  V.  Van  Allen,  13  How.  Pr.  (N.  Y.)  82 
(holding  that  where  a  new  trial  is  granted 
upon  an  appeal  from  a  judgment  founded  on 
the  report  of  a  referee,  if  either  party  desires 
it,  the  cause  should  be  tried  before  a  new  ref- 
eree) ;  Union  Pac.  R.  Co.  v.  Wilson,  1  Wyo. 
307  (holding  that  where  the  report  of  one 
referee  is  not  responsive  to  the  issues,  the 
case  should  be  referred  to  another,  or  tried 
by  jury) . 

81.  Pinsker  v.  Pinsker,  44  N.  Y.  App.  Div. 
501,  60  N.  Y.  Suppl.  902. 

Where  the  judgment  on  the  report  is  re- 
versed and  a  new  trial  is  granted,  the  order 
of  reference  is  not  vacated  and  the  new  trial 
must  be  had  before  the  same  referee  unless 
otherwise  specially  provided.  Catlin  v,-  Adi- 
rondack County,  81  N.  Y.  379  [affirming  19 
Hun  389]. 

82.  Billings  v.  Vanderbrek,  15  How.  Pr. 
(N.  Y.)  29'5.  See  also  Walton  v.  Walton,  17 
Mo.  376. 

Recommittal. —  Where  a  referee,  to  whom 
a  cause  is  referred,  reports  in  favor  of  plain- 
tiff, and  afterward  defendant  asks  to  recom- 
mit the  cause  for  further  proofs,  and  for 
leave  to  amend  his  answer,  so  that  a  new 
issue  is  raised  thereby,  the  court  may  prop- 
erly refer  the  cause  again  to  the  same  referee. 
Fairbank  r.  Newton,  50  Wis.  628,  7  N.  W. 
543.  It  is  a  matter  of  practice  to  recommit 
an  informal  report  to  the  same  referees,  al- 
though against  the  consent  of  the  adverse 
party.  Thompson  v.  Warder,  4  Yeates  (Pa.) 
336.  Where  judgment  on  a  referee's  report 
has  been  reversed  for  failure  of  such  report 
to  state  the  items  allowed  and  disallowed,  it 
is  proper  to  re-refer  the  case  to  the  same 
referee,  to  find  the  facts  on  the  evidence 
formerly  taken  before  him,  none  other  being 
offered  "on  either  side.  Park  V.  Mighell,  7 
Wash.  304,  35  Pac.  63. 

83.  See  the  statutes  of  the  several  states. 
In  New  York,  where  a  new  trial  is  granted, 

the  trial  court  must  name  a  new  referee  un- 
less the  stipulation  otherwise  provides,  where 
the  reference  is  one  bv  consent.  Brown  V. 
Root  Mfg.  Co.,  148  N.'Y.  294,  42  N.  E.  720 
[affirming  76  Hun  159.  27  N.  Y.  Suppl.  551]; 
Mitchell  V.  White  Plains,  9  N.  Y.  App.  Div. 
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remitted  to  the  same  referee  unless  the  parties  consent  to  the  appointment  of  a 
new  referee. 

10.  Different  Decisions  or  Findings  by  Court.^^  While  in  some  jm^isdictions 
the  court  may  disregard  the  findings  of  fact  of  the  referee  and  make  new  findings 
on  the  evidence  reported,  or  modify  or  change  the  facts  as  found,  the  general 
rule  is  that  the  court  has  no  such  power.  But  if  the  conclusions  of  law  are 
erroneous  and  not  warranted  by  the  evidence,  the  court  may  disregard  them  and 
render  a  judgment  according  to  law  upon  the  facts  as  found  by  the  referee. 
Where  the  referee  makes  findings  outside  his  powers  the  court  may  proceed  to 
make  its  own  findings  upon  the  evidence. 

11.  Appeals  Under  Pennsylvania  Arbitration  Laws  —  a.  Right  of  Review  and 
Nature  and  Form  of  Remedy.  In  Pennsylvania  either  party  may  appeal  from  an 
award  to  the  court  in  which  the  cause  was  pending  at  the  time  the  rule  of  refer- 
ence was  entered,    and  an  appeal  has  been  held  the  exclusive  remedy  to  review 


258,  41  N.  Y.  Suppl.  49G;  Lennon  v.  Smith, 
18  N.  Y.  Suppl.  213,  22  N.  Y.  Civ.  Proc.  22; 
Carter  z;..  Wallace,  3  How.  Pr.  N.  S.  (N.  Y.) 
350.  This  provision  does  not  apply  vsi^here  the 
report  is  incomplete  and  unsatisfactory  to 
each  of  the  parties,  who  appear  to  concede 
the  necessity  of  further  and  more  definite 
findings,  in  which  case  the  reference  is  prop- 
erly ordered  for  a  further  hearing  before  the 
same  referee.  Southard  v.  Franco-American 
Trading  Co.,  1  N.  Y.  Suppl.  603,  15  N.  Y. 
Civ.  Proc.  112. 

84.  Smith  V.  Warner,  14  Mich.  152;  Bill- 
ings V.  Vanderbrek,  15  How.  Pr.  (N.  Y.)  295. 
See  also  Flemming  v.  Eoberts,  77  N.  C.  415, 
holding  that  where  a  cause  is  referred  by 
agreement,  a  re-reference  to  the  same  referee 
cannot  be  objected  to  by  one  of  the  parties. 
Compare  Meredith  v,  Sanborn,  5  Harr.  (Del.) 
249. 

85.  See  also  supra,  VIII,  E. 

86.  McHenry  v.  Moore,  5  Cal.  90;  Wentz- 
ville  Tobacco  Co.  v.  Walker,  123  Mo.  662,  27 
S.  W.  639;  Calvert  V.  Nickles,  26  S.  C.  304, 
2  S.  E.  116.  Compare  Smith  v.  Smith,  123 
K  C.  229,  31  S.  E.  471. 

Trial  de  novo. —  Where  the  court  sets  aside 
the  report  in  whole  or  in  part,  and  elects  to 
find  the  facts  and  determine  the  law  itself, 
it  is  its  duty  to  find  the  facts  and  conclusions 
of  law  in  the  same  manner  as  it  is  required 
to  do  when  it  tries  a  case  without  the  inter- 
vention of  a  jury.  Merchants'  Nat.  Bank  v. 
Pope,  19  Greg.  35,  2'6  Pac.  622. 

In  Missouri,  where  the  reference  is  com- 
pulsory or  a  compulsory  reference  could  have 
been  awarded,  the  court  is  not  bound  by  the 
findings  of  fact  but  may  reject  them  and 
make  its  own  finding.  Utley  v.  Hill,  r55  Mo. 
232,  55  S.  W.  1091,  49  L.  R.  A.  323;  State 
V.  Hurlstone,  92  Mo.  327,  5  S.  W.  38 ;  Kansas 
City  Hydraulic  Press  Brick  Co.  r.  Pratt, 
114  Mo.  App.  643,  93  S.  W.  300;  West  v. 
Caruthersville  Bank,  110  Mo.  App.  490,  85 
,S.  W.  601;  Gibson  v.  Jenkins,  97  Mo.  App. 
27,  70  S.  W.  1076;  Raines  v.  Lumpee,  80  Mo. 
App.  203;  Cahill  v.  McCornish,  74  Mo.  App. 
609;  Bond  v.  Finley,  74  Mo.  App.  22;  St. 
Louis  Steam  Heating,  etc.,  Co.  v.  Bissell,  41 
Mo.  App.  426;  Holt  V*.  Simmons,  16  Mo.  App. 
97;   Heman   v.   Britton,   14  Mo.   App.  121. 


See  also  Smith  v.  Paris,  70  Mo.  615.  But 
the  finding  of  facts  in  an  action  at  law  not 
involving  a  long  account  has  the  same  effect 
as  the  finding  of  a  jury,  and  is  binding  on 
the  court  unless  for  good  cause  set  aside. 
Clark  V.  Phillips,  99  Mo.  550,  11  S.  W.  53; 
Caruth-Bvrnes  Hardware  Co.  v.  Wolter,  91 
Mo.  484,  3  S.  W.  865 ;  Kansas  City  Hydraulic 
Press  Brick  Co.  r.  Pratt,  supra;  Goetz  v. 
Piel,  26  Mo.  App.  634. 

87.  Colorado. —  Little  Pittsburg  Con.  Min. 
Co.  V.  Little  Chief  Consol.  Min.  Co.,  11  Colo. 
223,  17  Pac.  760,  7  Am.  St.  Rep.  226. 

Connecticut. — Coburn  v.  Raymond,  76  Conn. 
484,  57  Atl.  116,  100  Am.  St.  Rep.  1000; 
Brady  v.  Barnes,  42  Conn.  512. 

/da/io.— Walker  v.  Campbell,  2  Ida.  757,  26 
Pac.  123. 

'New  Hampshire.—  Foster  v.  Hill,  36  N.  H. 
526. 

North  Carolina. —  Holt  V.  Johnson,  128 
N.  C.  67,  38  S.  E.  250. 

Pennsylvania. —  Reynolds  v.  Creveling,  177 
Pa.  St. '267,  35  Atl.  686;  Gunn  v.  Bowers, 
126.  Pa.  St.  552,  17  Atl.  893. 

Vermont. —  Vilas  Nat.  Bank  v.  Strait,  58 
Vt.  448,  3  Atl.  541 ;  Fuller  v.  Adams,  44  Vt. 
543. 

See  42  Cent.  Dig.  tit.  "  Reference,"  §  206. 

88.  California. —  Calderwood  v.  Pyser,  31 
Cal.  333. 

Indiana. —  Roush  v.  Pmerick,  80  Ind.  551. 

Massachusetts. —  Beers  v.  Wardwell,  198 
Mass.  236,  84  N.  E.  306;  Livingston  v.  Ham- 
mond, 162  Mass.  375,  38  N.  E.  968;  Hamil- 
ton V.  Boston  Port,  etc..  Aid  Soc.  126  INIass. 
407 •;  Meserve  r.  Andrews,  104  Mass.  360; 
Morrill  v.  Keyes,  14  Allen  222;  Com.  r.  Rox- 
burv,  9  Grav  451. 

Missouri.— 0'l!^e\\\  v.  Capelle,  62  iNlo.  202. 

Nehraska. — Gillespie  r.  Brown,  16  Xebr. 
457,  20  N.  W.  632. 

Nein  York. —  Austin  r.  Ahearne,  61  N.  Y. 
6 ;  Beach  v.  Cooke,  28  N.  Y.  508,  86  Am.  Dec. 
260. 

Wisconsin. —  Learmonth  r.  Veeder,  11  Wis. 
138. 

See  42  Cent.  Di<r.  tit.  "  Reference,"  §  206. 

89.  Best  r.  Pike.  93  Wis.  408,  67  N.  W. 

m. 

90.  Com.  r.  La  Fitte,  2  Sorer.  «5t  R.  (V^.) 
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errors  of  law  not  apparent  of  record. In  a  proper  case  a  writ  of  error  lies,^^  as 
where  the  award  has  become  a  judgment  by  entry where  the  judgment  has 
become  absolute  by  a  failure  to  appeal/*  or  where  the  award  is  set  aside  on  the 
ground  that  the  declaration  contains  no  cause  of  action. The  remedy  is  by 
appeal  and  not  by  writ  of  error  where  the  judgment  is  to  be  reviewed  and  not 
the  award/^  or  where  the  arbitrators  award  more  than  is  due.^^  No  appeal  or 
writ  of  error  lies  where  the  parties  have  agreed  that  the  award  shall  be  final. 
Such  agreement,  however,  must  be  in  writing. Failure  to  present  evidence 
before  the  arbitrators  does  not  forfeit  the  right  to  appeal.^ 

b.  Parties.  Any  person  having  a  direct  interest  in  the  matter  in  controversy 
may  appeal  from  the  award,^  and  hence  a  taxpayer  may  appeal  from  the  award 
against  a  municipality.^  On  the  other  hand  one  having  no  direct  interest  cannot 
appeal.*  A  co-party  may  appeal  alone/  or  in  the  name  of,  or  for,  all.®  But  an 
appeal  by  one  of  two  or  more  is  not  an  appeal  for  all  unless  such  is  clearly  shown 
to  have  been  the  intention.'^    Where  an  appeal  is  taken  by  one  without  the  author- 


106;  Sherman  v.  Andreas,  3  Luz.  Leg.  Reg. 
(Pa.)  87.  Compare  Kimmel  v.  Shank,  1 
Serg.  &  R.  (Pa.)  24,  holding  that  a  reference 
of  matters  in  dispute  to  certain  persons  "  on 
whose  decision,  or  a  majority  of  them,  judg- 
ment to  be  entered  by  the  prothonotary "  is 
to  be  taken  to  have  been  entered  under  the 
act  of  1705,  and  no  appeal  lies. 

Under  the  act  of  April  6,  1870,  relative  to 
arbitrations  in  certain  counties,  no  appeal 
lies  from  the  award.  Cutler  v.  Richley,  151 
Pa.  St.  195,  25  Atl.  96;  Spratt  h\  Ravmond, 
149  Pa.  St.  258,  24  Atl.  292. 

91.  Thompson  v.  White,  4  Serg.  &  R.  (Pa.) 
1«35. 

92.  Taggart  v.  McGinn,   14  Pa.   St.  155 

(holding  that  irregularities  in  the  proceed- 
ings, when  apparent  on  the  record,  may  be 
corrected  by  writ  of  error,  but  those  irregu- 
larities made  apparent  by  extrinsic  proof  can 
be  corrected  only  by  the  court  below)  ;  Allen 
V.  Mvers,  5  Rawle  (Pa.)  335  [folloiv-ing  Wil- 
son V.  Com.,  3  Penr.  &  W.  (Pa.)  531]. 

An  error  of  law  committed  by  arbitrators, 
whose  award  was  not  appealed  from,  cannot 
be  assigned  for  error.  Berg  v.  Moore,  7  Pa. 
St.  94. 

Refusal  to  dismiss  appeal. —  Error  does  not 
lie  on  the  refusal  of  the  court  below  to  strike 
off  an  appeal  from  an  award,  no  final  judg- 
ment being  entered.  Kendrick  v.  Overstreet, 
3  Serg.  &  R.  (Pa.)  357. 

"Who  may  grant. —  Under  the  Compulsory 
Arbitration  Act,  an  application  for  a  writ  of 
error  should  be  addressed  to  the  court  of  com- 
mon pleas,  and  need  not  be  taken  to  the  su- 
preme court.  Sheets  V.  R-udebaugh,  2  Rawle 
(Pa.)  149. 

93.  Ebersoll  v.  Krug,  3  Binn.   (Pa.)  528. 

94.  Frantz  v.  Kazer,  3  Serg.  &  R.  (Pa.) 
395;  Zeigler  v.  Zeigler,  2  Serg.  &  R.  (Pa.) 
286;  Lewis  v.  England,  4  Binn.  (Pa.)  5. 

When  premature.— A  writ  of  error  to  a 
judgment  on  an  awa.rd  of  arbitrators,  issued 
and  delivered  before  the  expiration  of  the 
time  allowed  for  appeal,  is  improvident. 
Robinson  v.  Bulkly,  5  Rawle  (Pa.)  227; 
Frantz  v.  Kaser,  3  Serg.  &  R.  (Pa.)  395. 

95.  Orlady  v.  McNamara,  9  Watts  (Pa.) 
192. 


96.  Sullivan  v.  Weaver,  9  Pa.  St.  223. 

97.  Taggart  v.  McGinn,  14  Pa.  St.  155. 

98.  Sargeant  v.  Clark,  108  Pa.  St.  588; 
Watson  V.  Wetter,  91  Pa.  St.  385;  Wynn  v. 
Bella.s,  34  Pa.  St.  160;  Gans  v.  Drew,  2  Walk. 

(Pa.)  418;  Cuncle  v.  Dripps,  3  Penr.  &  W. 

(Pa.)  291,  23  Am.  Dec.  84;  Andrews  v.  Lee, 
3  Penr.  &  W.  (Pa.)  99;  Dawson  v.  Condy,  7 
Serg.  &  R.  (Pa.)  366;  Rheem  v.  Allison,  2 
Serg.  &  R.  (Pa.)  113;  Kerr  V.  Smith,  2 
Browne  (Pa.)  99. 

Nothing  but  an  express  agreement  can 
waive  the  right  of  appeal  from  an  award 
under  a  compulsory  arbitration.  McClain  v. 
Boyer,  84  Pa.  St.  417. 

99.  Dawson  v.  Condy,  7  Serg.  &  R.  (Pa.) 
366. 

1.  Greenwood  v.  Philadelphia,  etc.,  R.  Co., 
3  Del.  Co.  (Pa.)  415. 

2.  Watson  v.  Willard,  9  Pa.  St.  89 ;  Hunt- 
ingdon, etc..  Turnpike  Road  Co.  v.  McAnulty, 
2  Watts  &  S.  (Pa.)  293;  Gaslight  Co.  v. 
Scranton,  2  L.  T.  N.  S.  (Pa.)  43. 

3.  Gaslight  Co.  v.  Scranton,  2  L.  T.  N.  S. 
(Pa.)  43. 

4.  Morris  v.  Garrison,  27  Pa.  St.  266; 
Weiler  v.  Leng,  13  Pa.  Co.  Ct.  G32. 

5.  Anderson  v.  Levan,  1  Watts  &  S.  (Pa.) 
334;  Hartman  v.  Stahl,  2  Penr.  &  W.  (Pa.) 
223;  Davison  v.  Clifford,  3  Pa.  Co.  Ct.  4.52; 
Cresswell  v.  Baker,  1  Browne  (Pa.)  225. 

6.  Bonner  v.  Campbell,  48  Pa.  St.  286; 
Rush  V.  Good,  14  Serg.  &  R.  (Pa.)  226,  hold- 
ing that  if  one  defendant  enter  a  rule  for  all, 
and  after  an  award  against  all  he  appeals  in 
the  name  of  all,  the  appeal  will  be  good,  al- 
though no  authority  appear  from  the  others, 
unless  some  one  of  the  other  defendants  come 
in  and  deny  the  right  of  appealing  for  him, 
and  support  the  denial  at  least  by  his  own 
affidavit. 

Mistake  of  officer. —  One  of  two  defendants 
requested  an  appeal  for  both  from  an  award 
of  arbitrators,  but  through  a  mistake  of  the 
prothonotary  the  appeal  was  not  entered  for 
both.  It  was  held  a  mistake  of  the  officer, 
for  which  the  court  would  grant  relief.  Mohr- 
man  r.  Jennings,  1  Kulp  (Pa.)  244. 

7.  Rice  V.  Foster,  2  Watts  &  S.  (Pa.)  58. 
Parol  evidence  of  intention. —  In  the  case 
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ity  of  the  other  co-party  there  is  a  severance.^  Where  one  of  several  defendants 
appeals  for  all  he  cannot  thereafter  withdraw  his  appeal  as  to  his  co-defendants.^ 
So  where  one  of  two  defendants  appeals,  no  proceeding  can  be  had  against  the 
co-defendant  pending  the  appeal. 

e.  Procedure  in  Taking  of  Appeal — (i)  In  General.  Filing  a  recogni- 
zance, paying  the  costs,  and  making  the  proper  affidavit  constitutes  an  appeal 
without  filing  a  declaration  of  intention  to  appeal. The  common  pleas  may 
make  a  rule  requiring  notice  of  the  appeal  to  be  given, and  where  the  required 
notice  is  not  given  the  appeal  may  be  dismissed. If  a  record  exhibits  a  defective 
appeal,  it  cannot  be  cured  by  parol  evidence  of  what  occurred  when  the  appeal  was 
granted. Where  both  parties  consent  to  trial  and  judgment  is  entered  for  plain- 
tiff, defendant  cannot  afterward  object  that  the  appeal  was  not  properly  taken. 

(ii)  Time  of  Taking  Proceedings.  The  appeal  must  be  entered  and  the 
costs  paid  and  the  recognizance  filed  within  twenty  days  after  the  day  of  the 
entry  of  the  award  on  the  docket,^ ^  and  it  is  immaterial  that  the  appellant  is  a 


of  an  award  against  two  defendants  and  an 
appeal  hy  one,  it  cannot  be  made  an  appeal 
by  both  defendants,  by  parol  evidence  that 
it  was  intended  to  have  been  an  appeal  for 
both,  unless  the  imperfection  can  be  charged 
to  the  fraud  or  default  of  the  officer  who 
took  the  appeal.  Sterrett  v.  Ramsaj^,  2  Watts 
(Pa.)  91. 

If  one  makes  the  affidavit  and  the  recog- 
nizance is  for  all,  the  appeal  will  stand  for 
all.  Jones  r.  Backus,  114  Pa.  St.  120,  6  Atl. 
335;  La  Fitte  v.  La  Fitte,  2  Serg.  &  R.  (Pa.) 
107. 

8.  Monohan  v.  Lloyd,  2  Kulp  (Pa.)  140. 
See  also  La  Fitte  v.  La  Fitte,  2  Serg.  &  R. 
(Pa.)  107. 

A  disavowal  of  an  appeal  from  an  award, 
made  by  one  of  several  defendants,  is  in  the 
nature  of  a  judgment  of  severance,  which  is 
substantially  taken  when  defendant  disavow- 
ing comes  in  and  desires  that  the  appeal  may 
be  struck  off.  Gallagher  i\  Jackson,  1  Serg. 
&  R.  (Pa.)  492;  Franklin  v.  Leib,  10  Lane. 
Bar  (Pa.)  73. 

9.  Bonner  v.  Campbell,  48  Pa.  St.  286. 

10.  Guhr  V.  Chambers,  8  Serg.  &  R.  (Pa.) 
157;  Mohrman  v.  Jennings,  1  Kulp  (Pa.) 
244. 

11.  Jones  V.  Badger,  5  Binn.   (Pa.)  461. 

Failure  of  clerk  to  enter  facts  on  continu- 
ance docket. —  Where  appellant  complies  with 
the  conditions  essential  to  a  valid  appeal 
from  an  award  of  arbitrators,  the  appeal  is 
not  affected  by  the  failure  of  the  prothono- 
tary  to  enter  the  facts  on  the  continuance 
docket  before  the  time  for  appealing  expires. 
Flannery  v.  Susquehanna  Mut.  F,  Ins.  Co., 
3  Pa.  Dist.  777,  15  Pa.  Co.  Ct.  185,  7  Kulp 
362. 

A  justice  of  the  peace  has  no  jurisdiction 
to  entertain  and  allow  an  appeal  by  defend- 
ant from  an  award  in  an  action  originally 
commenced  and  prosecuted  to  an  arbitration 
and  award  in  the  court  of  common  pleas,  nor 
to  take  a  recognizance  of  bail  on  such  ap- 
peal. By  the  act  of  assembly  of  April  14, 
1834,  this  power  is  expressly  conferred  upon 
the  prothonotary  of  the  court  of  common 
pleas,  Columbia  Bank  r.  Blotz,  Lane.  Bar 
(Pa.)   Feb.  10,  1872. 


Entry  of  appeal. —  Where  the  entry  of  an 
appeal  was  thus,  and  no  more,  "  The  plaintiff 
appeals;  John  Cunningham  and  Daniel  Link 
tent,  in  one  hundred  dollars,  coram  William 
Sample,"  it  was  insufficient,  and  the  appeal 
invalid.  Donaldson  v.  Cunningham,  13  Serg. 
&  R.  (Pa.)  243. 

12.  Barry  v.  Randolph,  3  Binn.  (Pa.)  277. 

13.  Sherborne  v.  Eneu,  1  Browne  (Pa.) 
137. 

14.  Shortle  v.  Stockton,  7  Watts  (Pa.) 
526. 

15.  Hopkins  v.  Wells,  1  Chest.  Co.  Rep. 
(Pa.)  543. 

16.  Llarker  v.  Addis,  4  Pa.  St.  515:  Clark 
V.  Wallace,  3  Penr.  &  W.  (Pa.)  441;  Sims  v. 
Hampton,  1  Serg..  &  R.  (Pa.)  411;  Deckman 
V.  Herald  Printing,  etc.,  Co.,  5  Pa.  Dist.  357; 
Hampton  v.  Erenzeller,  2  Browne  (Pa.)  18; 
Broomall  v.  Root,  1  Chest.  Co.  Rep.  (Pa.) 
471;  Upland  Borough  v.  New  Chester  Water 
Co.,  4  Del.  Co.  (Pa.)  241;  Brinzer  v.  Ander- 
son, 2  Lane.  L.  Rev.  (Pa.)  233;  Mortimore 
V.  O'Reagan,  6  Leg.  Gaz.  (Pa.)  334  (holding 
that  where  a  party  to  a  suit  wilfully  retains 
the  award  in  his  own  possession  over  twenty 
days,  and  files  it  only  after  application  of 
the  other  party  to  court,  he  loses  the  right 
to  appeal  by  reason  of  his  own  default)  ; 
Arms  V.  Leaman,  6  Pa.  L.  J.  518,  4  Pa.  L.  J. 
Rep.  84;  Sm.altz  v.  Lake,  2  Phila.  (Pa.) 
245. 

Entry  of  appeal  nunc  pro  tunc. —  "Wliere  a 
defendant,  against  whom  an  award  had  been 
made,  applied  to  the  prothonotary,  on  the 
last  day  allowed  for  an  appeal  therefrom, 
after  night  and  shortly  after  the  office  was 
shut,  to  enter  an  appeal,  and  the  prothono- 
tary then  ref vised  to  enter  the  appeal,  it  was 
the  duty  of  the  court  at  the  next  term  to 
have  ordered  the  appeal  to  be  entered  at 
the  time  of  the  application  ninic  pro  tunc. 
Clark  r.  Wallace,  3  Penr.  &  W.  (Pa.)  441. 
But  where  appellant  omitted  to  comply  with 
requirements  in  an  essential  feature,  the  ap- 
peal cannot  after  such  time  be  amended  nunc 
pro  tunc  to  supplv  the  omission.  Dale  r. 
Elder,  10  Pa.  Cas.'458,  14  Atl.  258. 

Effect  of  fraud. —  Residuary  legatees  will 
be  allowed  to  appeal  from  an  arbitrator's 
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pauper.^^  But  the  delay  may  be  waived  by  laches  in  moving  to  quash  the  appeal.^^ 
The  day  of  entry  of  the  award  is  to  be  excluded  in  computing  the  twenty  days.^^ 

(ill)  Affidavit  or  Oath.  The  appellant  must  make  oath  or  affirmation 
that  "it  is  not  for  the  purpose  of  delay  such  appeal  is  entered  but  because  he  firmly 
believes  injustice  has  been  done."^*^  The  affidavit  need  not  be  in  writing.^^  It 
may  be  made  by  an  agent, attorney, one  of  two  or  more  joint  appellants,^*  a 
nominal  party,^^  or  by  the  party  to  whose  use  the  action  is  brought. A  seques- 
trator may  make  the  oath  on  an  appeal  against  the  company.^^  The  affidavit 
may  be  made  before  a  justice  of  the  peace,^^  or  a  deputy  prothonotary,^^  or  even 
before  an  alderman  in  another  county.^"  Failure  of  the  officer  to  attest  the  jurat 
does  not  invalidate  the  affidavit  where  the  record  shows  that  the  oath  was  taken ; 
but  where  such  fact  is  not  shown  by  the  record  the  defect  cannot  be  supplied  by 
parol  evidence. ^2  The  irregularity  of  appealing  without  an  affidavit  is  waived 
by  the  other  party  taking  the  costs  out  of  court. 

(iv)  Pa  yment  of  Fees  or  Costs.  The  appellant  or  his  agent  or  attorney 
must  pay  all  the  costs  that  have  accrued  in  the  suit  or  action  as  a  condition  prece- 
dent to  the  right  to  appeal,  and  such  payment  must  be  made  within  the  twenty 
days  after  the  entry  of  the  award. This  rule  does  not  apply,  however,  to  appeals 


award,  although  the  time  of  appeal  has 
passed,  when  the  award  and  judgment  thereon 
were  permitted  to  be  obtained  by  the  fraud 
of  the  executors.  Broomall  v.  Root,  1  Chest. 
Co.  Rep    (Pa.)  471. 

When  time  begins  to  run. —  The  contention 
that  the  twenty  days  allowed  by  law  for  an 
appeal  from  an  award  does  not  begin  to  run 
until  the  defeated  party  has  notice  of  the 
entry  of  the  award  is  untenable,  there  being 
no  provision  in  the  statute  for  notice.  Deck- 
man  V.  Herald  Printing,  etc.,  Co.,  5  Pa.  Dist. 
357,  17  Pa.  Co.  Ct.  507. 

17.  Finkle  v.  Rosback,  10  Pa.  Co.  Ct.  186. 

18.  Mayes  v.  Jacoby,  8  Serg.  &  R.  (Pa.) 
526. 

19.  Sims  V.  Hampton,  1  Serg.  &  R.  (Pa.) 
411;  Smaltz  v.  Lake,  2  Phila.  (Pa.)  245. 
See  also  Frantz  r.  Kaser,  3  Serg.  &  R.  (Pa.) 
395.  Contra,  Hampton  v.  Erenzeller,  2 
Browne  (Pa.)  18. 

20.  Dale  v.  Elder,  10  Pa.  Cas.  458,  14  Atl. 
258. 

"  Firmly." —  The  affidavit  must  contain  the 
word  "  firmly,"  or  something  equal  to  it  in 
substance,  as  "  verily."  Thompson  v.  White, 
4  Serg.  &  R.  (Pa.)  135;  Bradley  v.  Eccles,  1 
Browne  (Pa.)  258.  An  affidavit  which  states 
that  affiant  "  believes  that  injustice  has  been 
done  him,"  omitting  the  word  "  firmly,"  can- 
not be  amended  after  the  time  for  appeal 
has  expired.  Yerger  v.  Griffith,  1  Chest.  Co. 
Rep.  (Pa.)  260. 

Rule  applies  to  appeals  by  municipal  cor- 
porations.—  Under  the  act  of  June  16,  1836, 
requiring  the  party  appealing  from  an  award 
of  arbitrators  to  file  an  affidavit  that  the 
appeal  is  not  for  the  purpose  of  delay,  but 
because  injustice  is  firmly  believed  to  have 
been  done,  a  municipal  corporation  so  appeal- 
ing must  file  such  affidavit,  although  by  vir- 
tue of  another  section  of  the  statute  the 
municipality  is  not  required  to  pay  costs 
or  enter  into  recognizance.  Monaghan  v. 
Philadelphia,  28  Pa.  St.  207;  Watson  v. 
Chester,  2  Del.  Co.   (Pa.)  382. 
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21.  Ross  V.  Dysart,  24  Pa.  St.  395;  Wat- 
son V.  Chester,  2  Del.  Co.  (Pa.)  382;  Lau- 
man  v.  Farmers'  Bank,  1  Woodw.  (Pa.)  283; 
Treichler  v.  Bower,  1  Woodw.  (Pa.)  219. 

22.  Wickizar  v.  Blair,  7  Luz.  Leg.  Reg. 
(Pa.)  153,  9  Pittsb.  Leg.  J.  N.  S.  7 ;  Lauman 
v.  Farmers'  Bank,  1  Woodw.  (Pa.)  283. 

23.  Anderson  v.  Filter,  3  Serg.  &  R.  (Pa.) 
1 ;  Montgomerv  v.  Nicholas,  9  Lane.  Bar  (Pa.) 
49. 

24.  Bensell  v.  Boyd,  2  Miles  (Pa.)  296. 

25.  Dale  v.  Oliver,  2  Browne  (Pa.)  91. 

26.  Conway  v.  Fire  Ins.  Co.,  Brightly  (Pa.) 
64,  3  Pa.  L.  J.  303,  holding  that  the  cestui 
que  use  is  competent  to  make  the  affidavit. 

27.  Huntingdon,  etc.,  Turnpike  Road  Co. 
V.  McAnulty,  4  Watts  &  S.  (Pa.)  293. 

28.  Gakel  v.  Gletz,  9  Lane.  Bar  (Pa.)  6. 

29.  Davison  v.  Clifford,  3  Pa.  Co.  Ct.  452. 

30.  Duffie  V.  Black,  1  Pa.  St.  388. 

31.  Pottsville  V.  Curry,  32  Pa.  St.  443; 
Morahan  v.  Osthaus,  2  C.  PI.  (Pa.)  224; 
Treichler  v.  Bov/er,  1  Woodw.  (Pa.)  219. 

Depositions  may  be  taken,  to  aid  am- 
biguous language  of  the  record,  to  show  that 
the  oath  was  made.  Lauman  v.  Farmers' 
Bank,  1  Woodw.  (Pa.)  283. 

32.  Shortle  v.  Stockton,  7  Watts  (Pa.) 
526. 

33.  Beidman  v.  Vanderslice,  2  Rawle  (Pa.) 
334. 

34.  Schrenkeisen  v.  Kishbaugh,  162  Pa.  St. 
45,  29  Atl.  284;  Rice  v.  Constein,  89  Pa.  St. 
477;  Palmer  V.  Wilkinson,  73  Pa.  St.  339; 
Carr  r.  McCovern,  66  Pa.  St.  457;  Williams 
r.  Hazlep,  14  Pa.  St.  157;  Merrit  v.  Smith, 
2  Pa.  St.  161;  Stewart  v.  Jewell,  11  Serg. 
&  R.  (Pa.)  359;  Seely  v.  Barton,  5  Serg.  &  R. 
(Pa.)  390;  Fralev  r.  Nelson,  5  Serg.  &  R. 
(Pa.)  234;  Flaniiery  v.-  Susquehanna  Mut. 
F.  Ins.  Co.,  3  Pa.  Dist.  777,  15  Pa.  Co.  Ct. 
185,  7  Kulp  362;  Richardson  v.  Caledonian 
Ins.  Co.,  23  Pa.  Co.  Ct.  96;  Dall  v.  Norris, 
2  Pa.  Co.  Ct.  666;  McCulla  v.  Opple,  1  Pear- 
son (Pa.)  150;  McKeown  v.  Boudinot,  1 
Browne  (Pa.)  150;  Morris  v.  Sickler,  3  Kulp 
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by  an  executor  or  administrator  or  other  person  suing  or  sued  in  a  representative 
capacity/^  nor  to  appeals  by  a  municipal  or  public  corporation-.^^  Taking  the 
costs  out  of  court  after  an  appeal  waives  any  defect  or  irregularity  in  the 
appeal.^^ 

(v)  Proceedings  In  Forma  Pauperis.  An  appeal  in  forma  'pauperis 
may  be  taken  by  a  party  providing  the  rule  to  arbitrate  was  not  taken  out  by 
him,^^  where  leave  is  granted  by  the  court.^^  But  such  an  appeal  will  not  be 
allowed  where  the  party  has  financial  means/^  nor  where  appellant's  co-parties 
are  able  to  pay.*^  Notice  of  the  application  must  be  given/^  and  evidence  must 
be  produced  to  show  poverty.''^  On  the  hearing  the  court  may  inquire  whether 
the  party  has  a  cause  of  action  or  defense  as  the  case  may  be.^^  The  court  may 
impose  terms. 


(Pa.)  167;  Columbia  Bank  v.  Bletz,  8  Lane, 
Bar  (Pa.)  53,  2  Lnz.  Leg.  Reg.  219;  Crider 
V.  Sheetz,  Lane.  Bar  (Pa.)  Oct.  8,  1870;  Me- 
Culla  V.  Opple,  3  Luz.  Leg.  Obs.  (Pa.)  87; 
Hill  V.  Thomas,  1  Tr.  &  H.  Pr.  (Pa.)  666,  2 
Tr.  &  H.  Pr.  403;  Flannery  v.  Wise,  2 
Wooclw.  (Pa.)  431;  Lutz  v.  Weidner,  1 
Woodw.  (Pa.)  385. 

The  arbitration  acts  of  1870  and  1873  being 
silent  as  to  costs  on  appeal,  an  appeal  from 
the  award  of  a  legal  arbitrator  lies  without 
payment  of  costs.  Walbridge  v.  Barhite,  7 
'  Pa.  Co.  Ct.  353. 

Exception  to  rule. —  Where  plaintiff  in  an 
original  action  in  the  common  pleas,  in  which 
the  amount  is  within  the  justice's  jurisdic- 
tion, enters  a  rule  to  arbitrate,  defendant 
may  appeal  from  the  award  without  payment 
of  costs.  Kerbaugh  v.  Curry,  2  Phila.  (Pa.) 
206. 

What  constitutes  the  accrued  costs  see 
Fisher  v.  Pennsylvania  R.  Co.,  126  Pa.  St. 
293,  17  Atl.  607;  Schneider  v.  New  York, 
etc.,  Gas,  etc..  Co.,  98  Pa.  St.  470;  Williams 
V.  Hazlep,  14  Pa.  St.  157;  Walter  v.  Bechtol, 
0  Rawle  (Pa.)  228;  Stewart  v.  Jewell,  11 
Serg.  &  R.  (Pa.)  359;  Fraley  v.  Nelson,  5 
Serg.  &  R.  (Pa.)  234;  Flannery  v.  Susque- 
hanna Ins.  Co.,  15  Pa.  Co.  Ct.  185,  7  Kulp 
362;  Drake  v.  Parker,  1  Pa.  Co.  Ct.  675; 
Wise  V.  Pennsylvania  Hard-Vein  Slate  Co.,  3 
Pa.  Dist.  564;  Morris  v.  Sickler,  3  Kulp  (Pa.) 
167;  Sehooley  v.  Turner,  3  Kulp  (Pa.)  150; 
Columbia  Nat.  Bank  v.  Bletz,  8  Lane.  Bar 
(Pa.)  53,  5  Luz.  L.  Reg.  219;  Crider  v. 
Scheetz,  2  Lane.  Bar  (Pa.)  19;  Glessner  v. 
Patterson,  6  York  Leg.  Rec.  (Pa.)  17. 

Medium  of  payment. —  The  payment  must 
be  in  money  and  not  by  cheek  or  draft. 
Walker  v.  Graham,  74  Pa.  St.  35;  Lagen  v. 
Cadwell,  1  Walk.  (Pa.)  175;  Hopkins  v. 
Frothingham,  2  Lack.  Leg.  N.  (Pa.)  133; 
Burns  v.  Smith,  2  Lack.  Leg.  N.  (Pa.)  78; 
Richter  v.  Cummings,  1  Leg.  Chron.  (Pa.) 
49.  Payment  partly  in  cash  and  partly  by 
the  filing  of  receipts  of  the  witnesses  of  the 
opposite  party  is  not  sufficient.  Carr  v.  Mc- 
'  Govern,  66  Pa.  St.  457 ;  Lewis  v.  Signor,  3 
Pa.  Dist.  455;  Myers  v.  Brown,  1  C.  PI.  (Pa.) 
73;  Richter  v.  Cummings,  1  Leg.  Chron.  (Pa.) 
49.  However,  where  a  check  is  given  and 
paid  within  the  twenty  days  the  appeal  will 
not  be  dismissed.  Rice  v.  Constein,  89  Pa. 
St.  477.    Nor  where,  although  the  cheek  is 


not  paid  within  the  twenty  days,  the  pro- 
thonotary  accepts  and  treats  it  as  a  payment 
in  cash.  Wilson  v.  Getty,  10  Pittsb.  Leg.  J. 
N.  S.  (Pa.)  128.  An  appeal  will  be  dis- 
missed, where  the  prothonotary,  instead  of 
receiving  the  costs  in  cash,  charges  the  same 
against  the  appellant's  attorney,  although  at 
the  time  of  such  charge  the  prothonotary  was 
owing  the  attorney  a  balance  exceeding  the 
amount  of  such  costs.  Lagen  v.  Cadwell,  1 
Walk.  (Pa.)  175. 

Direction  as  to  application. —  Where  ap- 
pellant is  required  to  pay  the  costs  as  a 
condition  precedent,  the  fact  that  the  officer 
was  directed  to  keep  the  money  in  his  hands, 
and  not  to  pay  it  over  to  the  opposite  party, 
is  not  a  sufficient  reason  to  quash  the  ap- 
peal; the  direction  being  a  nullity.  McCulla 
V.  Opple,  1  Pearson  (Pa.)  150. 

Waiver. — An  appeal  will  not  be  quashed  on 
the  ground  that  costs  were  not  paid  where 
three  terms  have  passed  and  issue  has  been 
joined  between  the  parties.  Brown  v.  Jones. 
7  Watts  (Pa.)  433. 

35.  Murray  v.  Sharp,  72  Pa.  St.  360; 
Foulk  V.  Brown,  2  Watts  (Pa.)  209;  Insur- 
ance Co.  of  Pennsvlvania  v.  Hewes,  5  Binn. 
(Pa.)  508;  Grambs  v.  Lynch,  3  L.  T.  N.  S. 
(Pa.)  200. 

Assignee  in  bankrupcy. —  Morss  v.  Grit- 
mann,  10  Phila.  (Pa.)  573. 

36.  Pottsville  v.  Curry,  32  Pa.  St.  443; 
Robinson  v.  Jefferson  County,  6  Watts  &  S. 
(Pa.)  16  (county)  ;  Wagenhurst  v.  Delaware 
Tp.,  4  Pa.  Co.  Ct.  533;  Mercer  v.  Dvberry 
School  Dist.,  4  Pa.  Co.  Ct.  530  (school-dis- 
trict) ;  City  V.  Wheaton,  1  Del.  Co.  (Pa.)  3. 

37.  Good  V.  Royal  Ins.  Co.,  4  Lane.  Bar 
(Pa.)  Feb.  1,  1873. 

38.  Cowan  v.  Chester,  2  Del.  Co.  (Pa.) 
234. 

39.  Wendell  v.  Simpson,  7  Wklv.  Notes 
Gas.  (Pa.)  31. 

40.  Asheraft  r.  Mathewson,  5  Pa.  Co.  Ct. 
80. 

41.  Grant  ?•.  Barton.  2  L.  T.  N.  S.  (Pa.) 
197. 

42.  Dorman  /•.  :McGovorn,  2  Leg.  Rec.  (Pa.) 
223. 

43.  Boyer  r.  Winters.  3  Kulp  (Pa.)  29. 

44.  Greenwood  r.  Philadelphia,  etc..  R.  Co., 
5  Pa.  Co.  Ct.  245,  3  Del.  Co.  415. 

45.  Greenwood  r.  Philadelphia,  etc.,  R.  Co., 
5  Pa.  Co.  Ct.  245.  3  Del.  Co.  415. 
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(vi)  Recognizance.  The  appellant  must  enter  into  a  recognizance,*®  which 
must  be  in  the  form  prescribed  by  statute/^  although  the  precise  language  of  the 
statute  need  not  be  used.*^  However,  the  United  States/^  a  municipality,^'^  and 
an  executor  or  administrator  acting  as  such  are  relieved  from  the  duty  of  filing 
a  recognizance  or  giving  security  for  costs.  So  a  private  corporation  is  only 
required  to  give  security  for  costs. The  appellant  need  not  join  in  the  recogni- 
zance with  his  surety/^  although  his  so  joining  does  not  invalidate  the  recogni- 
zance.^* The  recognizance  may  be  taken  before  a  deputy  prothonotary,^^  or  before 
the  commissioner  of  bail  in  the  supreme  court.^®  The  time  for  filing  bail  may  be 
extended  for  good  cause.^'^  Notice  of  giving  the  recognizance  must  be  given  by 
the  appellant. Thereafter  the  bail  must  justify  where  objected  to,^^  and  the 


46.  Huntingdon,  etc.,  Turnpike  Road  Co.  V. 
McAnulty,  4  Watts  &  S.  (Pa.)  293,  holding 
that  a  sequestrator  may  enter  into  the  recog- 
nizance required  on  appeal  from  an  award 
against  a  turnpike  company. 

Allowing  an  appeal  in  forma  pauperis  does 
not  relieve  the  appellant  from  entering  into 
a  recognizance.  Noves  v.  Brooks,  174  Pa.  St. 
632,  34  Atl.  285,  45€;  Gorman  v.  Falkler,  2 
Pearson  (Pa.)  316.  But  see  Greenwood  v. 
Philadelphia,  etc.,  R.  Co.,  5  Pa.  Co.  Ct.  245, 
3  Del.  Co.  415. 

47.  Ross  V.  Dysart,  24  Pa.  St.  395;  Shuff 
r.  Morgan,  7  Pa.  St.  125  (holding  that  a 
recognizance  by  an  appellant  from  an  award, 
since  the  statute  of  1845,  with  the  condition 
prescribed  by  the  statute  of  1836,  is  void)  ; 
Ayres  v.  Fisher,  14  Serg.  &  R.  (Pa.)  112; 
Bolton  V.  Robinson,  13  Serg.  &  R.  (Pa.)  193; 
Witman  r.  Elv,  4  Serg.  &  R.  (Pa.)  260; 
Clarke  v.  McAnulty,  3  Serg.  &  R.  (Pa.)  364. 

48.  Witman  v.  Ely,  4  Serg.  &  R.  (Pa.) 
260. 

49.  U.  S.  r.  Barber,  17  Serg.  &  R.  (Pa.) 
348. 

50.  Wagenhurst  v.  Delaware  Tp.,  4  Pa. 
Co.  Ct.  533;  Chester  City  r.  Wheaton,  1  Del. 
Co.  (Pa.)  3;  Rose  v.  Lancaster,  5  Leg.  Op. 
(Pa.)  48'. 

51.  Murray  v.  Sharp,  72  Pa.  St.  360; 
Foulk  V.  Brown,  2  Watts  (Pa.)  209;  Insur- 
ance Co.  of  Pennsvlvania  v.  Hewes,  5  Binn. 
(Pa.)  508;  Grambs  v.  Lynch,  3  L.  T.  N.  S. 
(Pa.)  200. 

Where  sued  on  their  personal  promise,  how- 
ever, although  named  as  executors,  they  can- 
not appeal  without  entering  into  a  recog- 
nizance. Pugh  V.  Ottenkirk,  3  Watts  &  S. 
(Pa.)  170;  Masterson  i\  Masterson,  5  Rawle 
(Pa.)  137. 

52.  See  cases  cited  infra,  this  note. 
Statutory  provisions. —  Under  the  statute 

of  1809,  a  corporation  was  not  required  to 
enter  into  a  recognizance  ( Carpentier  v.  Dela- 
ware Ins.  Co.,  2  Binn.  (Pa.)  264),  but  under 
the  acts  of  1816  and  1836,  the  rule  was 
otherwise  (Schuylkill  Nav.  Co.  v.  Thomas, 
13  Serg.  &  R.  (Pa.)  431).  Under  the  stat- 
utes of  1845  and  1850,  it  is  held  that  bail 
absolute  need  be  given  for  costs  only.  Er- 
hard  v.  Clearfield  Creek  Coal  Co.,  5  Pa.  Dist. 
611;  O'Connell  r.  New  York,  etc.,  R.  Co.,  5 
Pa.  Dist.  105,  17  Pa.  Co.  Ct.  125;  Rush  v. 
Home  Mut.  Life  Assoc.,  4  Pa.  Co.  Ct.  523; 
Throop  V.  Susquenhanna  Mut.  F.  Ins.  Co.,  2 

[VIII,  I,  11,  e,  (VI)] 


Pearson  (Pa.)  306;  Good  v.  Royal  Ins.  Co., 
4  Lane.  Bar  (Pa.)  Feb.  1.  1873;  Erie,  etc., 
R.  Co.  V.  Atlantic,  etc.,  R.  Co.,  3  Pittsb.  (Pa.) 
232;  Rush  v.  Life  Assoc.,  1  Wilcox  (Pa.)  13. 
But  see  Catasauqua  Mfg.  Co.  v.  Leigh  Car 
Mfg.  Co.,  14  Phila.  (Pa.)  644.  Contra,  Pinks 
V.  Rimersburg  Gas  Co.,  18  Pa.  Co.  Ct.  339. 

53.  Boyce  v.  Wilkins,  5  Serg.  &  R.  (Pa.) 
329 ;  Montgomery  v.  Nicholas,  9  Lane.  Bar 
(Pa.)  49;  Wilbur  v.  Bemy,  2  Leg.  Rec.  (Pa.) 
225;  Arms  v.  Leaman,  6  Pa.  L.  J.  518,  4  Pa. 
L.  J.  Rep.  84. 

54.  Jones  v.  Badger,  5  Binn.   (Pa.)  461. 

55.  Davison  v.  Clifford,  3  Pa.  Co.  Ct.' 
452. 

56.  Jones  v.  Badger,  5  Binn.    (Pa.)  461. 

57.  Stone  v.  Eisman,  1  L.  T.  N.  S.  (Pa.) 
123. 

58.  Dilworth  v.  Jones,  1  Browne  (Pa.) 
318. 

59.  Means  v.  Trout,  16  Serg.  &  R.  (Pa.) 
349  (holding  that  if  the  recognizance  given 
on  appeal  from  the  award  of  arbitrators  be 
defective,  the  appellant  should  be  called  upon 
to  perfect  bail  within  a  given  period,  or,  in 
default  thereof,  to  have  his  appeal  dis- 
missed) ;  Jones  v.  Badger,  5  Binn.  (Pa.) 
461  (holding  that  the  rule  of  court  requiring 
bail  to  justify  in  open  court,  either  by  affi- 
davit made  before  a  commissioner,  or  one  of 
the  judges,  does  not  apply  to  bail  on  appeal 
from  an  award  of  arbitrators). 

Practice. —  The  bail  on  an  appeal  from  the 
award  of  arbitrators,  under  the  Compulsory 
Arbitration  Act,  is  not  subject  to  the  prac- 
tice in  reference  to  special  bail.  When  the 
appellee  is  dissatisfied  with  the  bail,  his 
course  is  to  apply  to  the  court. for  a  rule  for 
additional  bail,  and  the  opinion  of  the  court 
that  the  bail  is  suificient  is  conclusive.  He 
cannot  treat  it  as  a  nullity,  and  issue  execu- 
tion. Snyder  v.  Zimmerman,  1  Penr.  &  W. 
(Pa.)  293.  Where  bail  on  an  appeal  was  en- 
tered within  sixteen  days,  and  no  exception 
was  taken  until  seven  days  afterward,  and, 
as  soon  as  the  appellant  knew  of  the  excep- 
tion, he  offered  unexceptional  additional  bail, 
which  the  opposite  party  refused  to  receive, 
but  issued  an  execution,  it  was  held  that  the 
execution  was  erroneous.  Davis  v.  Black,  12 
Serg.  &  R.   (Pa.)  327. 

Where  an  attorney  improperly  becomes 
bail  for  an  appeal  from  an  award  of  arbi- 
trators, the  appeal  is  not  void;  and  appel- 
lant ought  to  have  a  reasonable  time,  after 
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justification  must  be  in  the  presence  of  the  opposing  party. If  the  recognizance 
is  defective,  the  proper  remedy  is  to  rule  the  appellant  to  perfect  his  bail  or  have 
his  appeal  dismissed, and  quashing  the  appeal  without  first  taking  such  a  rule 
is  improper. Objections  to  the  recognizance  may  be  waived  by  failure  to  promptly 
object  thereto/^  or  by  the  acts  of  the  appellee  such  as  filing  a  declaration.^^ 

d.  Supersedeas.    The  appeal  acts  as  a  supersedeas.^^ 

e.  Procedure  on  Appeal  —  (i)  In  General.  The  trial  is  de  novo,^^  and 
hence  the  party  is  not  bound  by  his  concessions  before  the  arbitrators.^^  Where 
a  party  has  not  filed  the  requisite  pleadings  on  appeal,  summary  judgment  may 
be  entered  against  him  in  accordance  with  a  rule  of  court. ®^  Plaintiff  may  amend 
his  pleadings  where  no  new  cause  of  action  is  introduced/^  and  defendant  may 
amend  his  plea  where  no  material  change  in  the  defense  is  made."^*^  An  award  of 
no  cause  of  action  makes  an  affidavit  of  defense  unnecessary.'^^  And  where 
defendant  appeals  and  makes  affidavit  that  the  appeal  is  not  taken  for  delay, 
judgment  cannot  be  entered  for  want  of  an  affidavit  of  defense. '^^  The  award  is 
not  admissible  as  evidence,  nor  is  evidence  impeaching  the  character  or  conduct 
of  the  arbitrators. So,  by  statute,  documentary  evidence  withheld  from  the 
arbitrators  is  not  admissible. '^^  Plaintiff  cannot  submit  to  a  voluntary  nonsuit, 
in  the  absence  of  special  circumstances,^^  and  on  the  allowance  of  a  nonsuit  the 


objection  made,  to  enter  proper  bail.  Short 
V.  Rudolph,  1  Pittsb.  (Pa.)  50. 

60.  Havelin  v.  McFall,  1  Browne  (Pa.) 
230. 

61.  Davison  v.  Clifford,  3  Pa.  Co.  Ct.  452. 

62.  Davison  v.  Clifford,  3  Pa.  Co.  Ct.  452. 

63.  Clarke  v.  McAnulty,  3  Serg.  &  R.  (Pa.) 
364;  Zeigler  v.  Fowler,  3  Serg.  &  R. 
(Pa.)  238;  Weidner  v.  Matthews,  2  Am. 
L.  J.  (Pa.)  94. 

The  bail  may  be  dispensed  with  altogether, 
and  suffering  a  term  to  pass  without  objec- 
tion on  the  part  of  the  appellee  dispenses 
with  it.  Snyder  r.  Zimmerman,  1  Penr.  &  W. 
(Pa.)  293. 

Motion  to  compel  amendment. — A  defect 
in  a  recognizance  is  waived  by  the  appellee's 
omission  to  rule  the  appellant  to  amend  it. 
Walter  v.  Bechtol,  5  Rawle  (Pa.)  228. 

64.  Cameron  v.  Montgomery,  13  Serg.  &  R. 
(Pa.)  128;  Zeigler  v.  Fowler,  3  Serg.  &  R. 
(Pa.)  238. 

65.  Sterrett  v.  Ramsay,  2  Watts  (Pa.)  91 
(holding  that  in  the  case  of  an  appeal  by 
one  of  two  defendants  against  whom  an 
award  was  made,  a  fieri  facias  shall  not 
issue  against  defendant  who  did  not  appeal, 
until  the  determination  of  the  appeal  by  the 
other  defendant)  ;  Monaghan  v.  Ferry  Co.,  9 
Wkly.  Notes  Cas.  (Pa.)  368.  See  also  Wray 
V.  Tammany,  13  Pa.  St.  394,  holding  that  an 
attachment  execution  under  the  statute  of 
June  16,  1836,  is  in  substance,  if  not  in  form, 
an  execution,  and  cannot  issue  on  an  award 
of  arbitrators,  before  the  expiration  of  the 
twenty  days  allowed  for  appealing.  See 
Church  V.  Finn,  1  Lack.  Leg.  N.  (Pa.)  113. 

66.  Allum  r.  Carroll,  67  Pa.  St.  68. 
Statements  as  to  result  of  arbitration. — 

A  new  trial  was  granted  because  the  counsel, 
on  trial  of  an  appeal,  stated  to  the  jury  that 
the  arbitrators  had  decided  in  favor  of  his 
client.    Hyslop  v.  Crozier,  1  Miles  (Pa.)  267. 

67.  Pedan  v.  Hopkins,  13  Serg.  &  R.  (Pa.) 
45. 


68.  Green  v.  Hallowell,  9  Pa.  St.  53 ;  Sharff 
V.  Stump,  2  Woodw.  (Pa.)  441. 

Failure  to  file  affidavit  of  defense. —  De- 
fendant having  appealed  from  an  award  by 
default,  plaintiff  entered  rule  on  defendant 
to  file  his  affidavit  of  defense,  and  afterward 
entered  judgment  for  want  of  such  affidavit. 
It  was  held  that  such  judgment  should  be 
stricken  off;  plaintiffs  not  having  filed  a  copy 
of  their  claim  pursuant  to  rule  1,  section  6. 
Lock  Co.  V.  Dolphin,  5  L.  T.  N.  S.  (Pa.)  76. 

69.  Getty  v.  Shearer,  20  Pa.  St.  12;  Ree- 
side  V.  Hadden,  12  Pa.  St.  243;  Mechanics', 
etc.,  Ins.  Co.  v.  Spang,  5  Pa.  St.  113;  Robin- 
son V.  Taylor,  4  Pa.  St.  242;  Winder  V. 
Northampton  Bank,  2  Pa,  St,  446;  Reitzel  v. 
Franklin.  5  Watts  &  S.  (Pa.)  33;  Trvon  v. 
Miller,  1  Whart.  (Pa.)  11;  Fairchild  i\  Den- 
nison,  4  Watts  (Pa.)  258. 

70.  Union  Type  Foundry  v.  Kittanning 
Ins.  Co..  138  Pa.  St.  137.  20  Atl.  841;  Keeler 
V.  Vantuyle,  6  Pa.  St.  250. 

71.  Gregg  v.  Meeker,  4  Binn.   (Pa.)  428. 

72.  Lusk  17.  Garrett,  6  Watts  &  S.  (Pa.) 
89. 

73.  Humphrevs  v.  Kelly,  4  Rawle  (Pa,) 
305;  Stryker  r.^Ross,  7  Pa.  Cas.  452,  11  Atl. 
510.  Compare  Bell  V.  Hamilton,  1  Browne 
(Pa.)  254. 

74.  Bell  V.  Hamilton,  1  Browne  (Pa.) 
254. 

75.  Pearce  v.  Theological  Seminary,  2 
Watts  (Pa.)  340;  Barclav  v.  Hughes,  1 
Miles  (Pa.)  19. 

Voluntary  act. —  The  appellant  from  an 
award  cannot  ]-)roduce  on  tlio  trial  any  books 
or  ])apors  wliicb  ho  witliliold  from  the  arbi- 
trators; but,  to  ('OHIO  within  the  provision,  he 
must  have  had  the  evidence  in  his  actual  pos- 
session at  the  time  of  the  arbitration,  and  ho 
must  have  voluntarilv  withheld  it.  Brisbane 
V.  Mitclioll.  S  Sorg.  &  R.  (Pa.)  423:  Estan- 
8on  r.  Dupuv.  2  Browne  (Pa.)  100. 

76.  Girard  Bank  r.  Schuvlkill  Bank.  8 
Watts  k  S.  (Pa.)  242, 
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award  falls. '^^  Where  defendant  appeals,  plaintiff  may  recover  on  a  cause  of 
action  not  mentioned  before  the  arbitrators  when  the  evidence  is  admissible  under 
the  original  pleadings. 

(ii)  Dismissal,  Withdrawal,  or  Abandonment.  The  appeal  may  be 
dismissed  where  taken  in  violation  of  an  agreement  that  the  award  shall  be  final 
and  without  appeal/^  or  where  the  surety  justifies  in  the  absence  of  the  opposing 
party  and  without  giving  any  notice. And  where  an  appeal  is  dismissed  for 
failure  of  the  bail  to  justify  the  appeal  will  not  be  reinstated  after  the  lapse  of 
several  years  where  the  appellants  have  not  exercised  due  diligence. Where 
the  sole  surety  is  an  improper  person,  the  remedy  is  not  to  move  to  dismiss  the 
appeal,  but  to  require  appellant  to  perfect  his  bail  within  a  specified  time.^^  When 
an  appeal  is  withdrawn  the  award  becomes  an  absolute  judgment. 

IX.  Compensation  of  Referee. 

A.  Right  to  Compensation.^^  A  referee  is  entitled  to  compensation  for  his 
services, which  is  usually  fixed  by  statute,  agreement,  or  order  of  court.  Failure 
to  file  a  report  within  the  time  fixed  by  statute  may  preclude  the  right  of  the 
referee  to  recover  any  fees,^®  although  in  some  jurisdictions  it  is  sufficient  if  the 
report  is  filed  bef ore.no tice  by  either  party  of  an  election  to  terminate  the  reference. 

B.  Amount  —  1.  As  Fixed  by  Statute.  The  amount  which  a  referee  may 
charge  for  his  services  is  usually  fixed  by  statute. Under  statutes  fixing  com- 
pensation at  a  certain  sum  for  each  day  spent  in  the  business  of  the  reference, 
it  has  been  held  that  the  yer  diem  rate  can  be  charged  only  for  days  '^necessarily'' 


77.  Dubois  v.  Bigler,  95  Pa.  St.  203. 

78.  McConnell  v.  Micheltree,  4  Pa.  St. 
197. 

79.  Wynn  v.  Bellas,  34  Pa.  St.  160. 

80.  Havelin  v.  McFall,  1  Browne  (Pa.) 
230. 

81.  Rau  V.  Ott,  1  Lehigh  Val.  L.  Rep. 
(Pa.)  191. 

82.  Kerr  v.  Martin,  122  Pa.  St.  436,  15 
Atl.  860. 

83.  Swan  v.  Scott,  11  Serg.  &  R.  (Pa.) 
155. 

84.  Fees  in  references  before  clerk  see 
Clerks  of  Courts,  7  Cyc.  209  note  76. 

Fees  of  referee  appointed  to  sell  real  estate 
see  Judicial  Sales,  24  Cyc.  14,  76  note  72. 

Fees  of  stenographer  see  Courts,  11  Cyc. 
721. 

Fees  taxable  as  costs  see  Costs,  11  Cyc. 
104. 

85.  See  Fitzsimmons'  Appeal,  4  Pa.  St. 
248,  holding  that  auditors  are  entitled  to  fees 
for  distributing  a  fund  paid  into  court,  al- 
though such  fee  is  not  expressly  authorized 
by  statute. 

Defenses. —  The  right  of  a  referee  to  com- 
pensation is  not  affected  by  the  fact  that  the 
court  on  appeal  disagrees  with  the  conclu- 
sions reached  bv  him.  Russell  v.  Lyth,  66 
N.  Y.  App.  Div.*'290,  72  N.  Y.  Suppl.  615. 

Death  of  referee  before  report. — A  statu- 
tory provision  that  the  fees  of  the  referee 
shall  be  taxed  upon  the  coming  in  of  the  re- 
port does  not  prevent  the  allowance  of  the  fees 
of  a  referee  who  died  pending  the  hearing  and 
made  no  report,  but  such  fees  are  taxable 
upon  the  coming  in  of  his  successor's  report. 
Winnebago  County  v.  Dodge  County,  125 
Wis.  42.  103  N.  W'.  255. 
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86.  Bottome  v.  Neeley,  124  N.  Y.  App. 
Div.  600,  100  N.  Y.  Suppl.  120  [affirming  54 
Misc.  258,  104  N.  Y.  Suppl.  429,  and  afjfirmed , 
in  194  N.  Y.  575,  88  N.  E.  1115];  Honet  v. 
Godfried,  3  Kulp  (Pa.)  10. 

A  stipulation  between  the  parties  at  the 
commencement  of  a  reference  that  each  shall 
pay  half  of  the  referee's  fees  will  not  entitle 
the  referee  to  any  fees,  unless  he  complies 
with  the  requirement  as  to  filing  or  delivering 
the  report.  Bishop  v.  Bishop,  24  N.  Y.  Suppl. 
888,  30  Abb.  N.  Cas.  296. 

87.  Nealis  v.  Meyer,  21  Misc.  (N.  Y.) 
344,  47  N.  Y.  Suppl.  156. 

88.  In  re  Oilman,  12  N.  Y.  Civ.  Proc. 
179;  Kepler  v.  Merkle.  9  N.  Y.  Civ.  Proc. 
284,;  Chichester  v.  Mt.  Pleasant  State  Prison, 
1  Hill  (N.  Y.)  665;  Corcoran  v.  Hetzel,  9 
Pa.  Co.  Ct.  82;  In  re  Fielemeyer,  4  Pa.  Co. 
Ct.  205;  Com.  v.  Weaver,  9  Lane.  Bar  (Pa.) 
161 ;  Evans  v.  School  Board,  9  Lane.  Bar 
(Pa.)  102;  Moffett's  Estate,  11  Phila.  (Pa.) 
79;  In  reHeiney,  4  Phila.  (Pa.)  178;  Thomp- 
son r.  Thompson,  6  S.  C.  279.  And  see  the 
statutes  of  the  several  states. 

Fee  for  taking  testimony. — A  referee's  fee 
of  twenty  cents  per  folio  for  taking  testi- 
mony, as  allowed  by  the  code,  section  514,  is 
not  increased  by  the  employment  of  a  stenog- 
rapher and  typewriter  to  act  as  amanuensis 
to  the  referee.  Park  ^\  Mighell,  3  Wash.  737. 
29  Pac.  556. 

Charge  for  services  of  third  person. — ^A  ref- 
eree, it  has  been  held,  is  not  entitled  to 
charge  for  services  of  a  third  person  be- 
fore whom  the  parties  by  stipulation  agree 
to  proceed  with  the  reference  in  the  referee's 
absence.  Shultz  v.  Whitney,  9  Abb.  Pr. 
(N.  Y.)  71,  17  How.  Pr.  471. 
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so  spent/^  including  the  time  properly  occupied  in  preparing  the  report; but 
not  for  meetings  before  organization/^  nor  for  days  when  they  adjqurned  of  their 
own  motion  without  sufficient  cause. However,  a  day  when  the  referee  attended 
but  an  adjournment  was  taken  on  apphcation  of  a  party  is  to  be  included/-^^  but 
not  days  when  he  did  not  attend  because  previously  notified  that  the  parties 
had  consented  to  a  postponement.*'^  The  fact  that  the  hearing  was  protracted 
and  held  at  unusual  hours  does  not  entitle  the  referee  to  more  than  the  statutory 
'per  diem  rate,''^  while  on  the  other  hand  the  referee  is  entitled  to  charge  for  each 
day  engaged  in  the  work  without  reference  to  the  number  of  hours. No  charge 
is  allowable  for  examining  testimony  and  exhibits  in  addition  to  compensation 
for  general  study  of  the  case.^^  Where  two  cases,  involving  the  same  question, 
between  the  same  parties,  are  tried  together,  only  one  fee  can  be  charged;  but 
where  the  parties  are  different  a  separate  charge  can  be  made  in  each  case,^'' 
except  where  the  order  of  reference  otherwise  provides.^ 

2.  As  Fixed  by  Agreement.  The  statutory  rate  of  compensation  may  generally 
be  changed  by  agreement  of  the  parties  fixing  a  different  rate  of  compensa- 
tion.^ Under  some  statutes  authorizing  such  agreements,  they  must  be  in  writ- 
ing or  entered  in  the  referee's  minutes  pursuant  to  an  oral  agreement  made 
at  the  commencement  of  the  trial,^  and  must  definitely  fix  the  compensa- 


89.  Brush  r.  Kelsey,  47  N.  Y.  App.  Div. 
270,  62  N.  Y.  Siippl.  214 ;  Fay  v.  Muhlker,  13 
Daly  (N.  Y.)  314;  Matter  of  Piatti,  26 
Misc.  434,  56  N.  Y.  Suppl.  132;  Finkel  v. 
Kohn,  24  Misc.  367,  53  N.  Y.  Suppl.  694; 
Goldzier  f.  Rosebault,  84  N.  Y.  Suppl.  240. 

In  Pennsylvania,  the  act  of  March  22,  1877, 
allowing  compensation  to  arbitrators  "  for 
each  day  necessarily  employed  in  the  duties 
of  their  appointment,"  covers  any  meeting 
which,  although  foreign  to  their  actual  or- 
ganization as  a  board,  they  were  compelled  to 
attend  in  the  performance  of  their  duties  as 
arbitrators.  Corcoran  v.  Hetzel,  9  Pa.  Co. 
Ct.  82. 

90.  Jones  v.  Newton,  58  Hun  (N.  Y.)  604, 
UN.  Y.  Suppl.  510  (holding,  however,  that 
a  charge  for  fifteen  days  for  examination  of 
evidence  and  preparation  of  report  upon  evi- 
dence offered  at  only  two  hearings  is  excess- 
ive) ;  Finkel  v.  Kohn,  24  Misc.  (N.  Y.)  367, 
53  N.  Y.  Suppl.  694;  Nealis  v.  Meyer,  21 
Misc.  (N.  Y.)  244,  47  N.  Y.  Suppl.  156; 
Hassinger  t;.  Diver,  2  Miles  (Pa.)  411. 

Ten  days  is  a  reasonable  time  for  a  referee 
to  master  an  action  for  specific  performance, 
where  the  testimony  consists  of  but  one  hun- 
dred and  fifty  typewritten  pages.  Finkel  v. 
Kohn,  24  Misc.  (N.  Y.)  367,  53  N.  Y.  Suppl. 
694. 

91.  Baker  v.  Hunter,  1  Miles  (Pa.)  357. 

92.  Baker  v.  Hunter,  1  Miles  (Pa.)  357. 

93.  Brush  v.  Kelsey,  47  N.  Y.  App.  Div. 
270,  62  N.  Y.  Suppl. '214;  Keeler  r.  Bell,  48 
Misc.  (N.  Y.)  427,  95  N.  Y.  Suppl.  841; 
Blank  V.  Spies.  31  Misc.  (N.  Y.)  19,  62  N.  Y. 
Suppl.  1039;  Landis'  Estate,  11  Lane.  Bar 
(Pa.)  133.  But  see  In  re  Clark,  36  Hun 
(N.  Y.)  301:  Finkel  Kohn,  24  Misc.  (N.  Y.) 
367,  53  N.  Y.  Suppl.  694;  Von  Prochazka  v. 
Von  Procha.zka,  2  N.  Y.  City  Ct.  400. 
Co7itra,  Funk's  Estate,  1  Pa.  Co.  Ct.  430: 
Deacy  r.  Scranton,  3  C.  PI.  (Pa.)  81. 

94.  Mead  v.  Tuckerman,  105  N.  Y.  557,  12 
N.  E.  64. 


95.  Matter  of  Bieber,  36  Misc.  (N.  Y.) 
341,  73  N.  Y.  Suppl.  552. 

96.  Goldzier  v.  Rosebault,  84  N.  Y.  Suppl. 
240. 

97.  Finkel  v.  Kohn,  24  Misc.  (N.  Y.)  367, 
53  N.  Y.  Suppl.  694;  Jones  v.  Newton,  11 
N.  Y.  Suppl.  510. 

98.  Girard  v.  Hutchinson,  4  Serg.  &  R. 
(Pa.)  81;  Butcher  v.  Scott,  2  Pa.  L.  J.  287, 
1  Pa.  L.  J.  Rep.  311;  Moore  v.  Hollenbach,  2 
Woodw.  (Pa.)  60.  But  see  Holmes,  etc.,  Mfg. 
Co.  V.  Morse,  19  N.  Y.  Suppl.  190,  28  Abb. 
N.  Cas.  133. 

99.  Evans  v.  Hart,  10  Lane.  Bar  (Pa.) 
77;  Com.  V.  Weaver,  2  Lane.  Bar  (Pa.)  Nov. 
12,  1870.  But  see  Brown  v.  Sears,  23  Misc. 
(N.  Y.)  559,  52  N.  Y.  Suppl.  792. 

1.  Moore  v.  Hollenbach,  2  Woodw.  (Pa.) 
60,  where  reference  was  to  be  tried  as  "  one 
case  only." 

2.  Brown  v.  Windmuller,  36  N.  Y.  Super. 
Ct.  75:  Wolff  P.  Horn,  9  Misc.  (N.  Y.)  100, 
29  N.  Y.  Suppl.  75  (holding  that  a  stipula- 
tion by  parties  to  pay  referee  larger  fees  than 
the  law  fixes  will  not  be  disregarded  by  the 
court  in  the  absence  of  fraud,  collusion,  or 
deceit)  ;  Malone  v.  Roby,  62  Wis.  459,  22 
N.  W.  575. 

Construction  of  agreement. — A  matter  in 
controversy  was  submitted  to  a  referee,  by  a 
written  stipulation  which  declared  that  the 
fees  of  the  referee  should  be  twenty  dollars 
per  day  "  for  every  hearing."  It  was  held 
that,  under  such  stipulation,  the  referee  could 
not  collect  fees  for  days  appointed  for  a 
hearing,  but  on  which  no  hearing  was  had, 
and  when,  in  advance  of  the  days  appointed, 
the  parties  agreed  upon  a  postponement,  and 
so  notified  the  referee.  INIead  v.  Tuckerman, 
105  N.  Y.  557.  12  N.  E.  64. 

3.  Griggs  r.  Day.  135  N.  Y.  469.  32  N.  E. 
238;  Townsend  r.  Peyser,  14  Abb.  Pr.  N.  S. 
(N.  Y.)  324,  45  HoW.  Pr.  211;  Philbin  r. 
Patrick,  22  How.  Pr.  (N.  Y.)  1.  Conira, 
Cooperstown  First  Nat.  Bank  r.  Taniajo,  77 
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tion.*  A  judge  acting  as  a  referee  is  not  entitled  to  any  fees  irrespective  of  any 
stipulation  between  the  parties  in  regard  thereto.^ 

3.  As  Fixed  by  Court.  In  some  states  by  statute,  the  fees  of  the  referee  are  to 
be  fixed  by  the  court  in  the  exercise  of  its  discretion.^  In  other  jurisdictions 
statutes  authorize  the  court  to  allow  referees,  besides  the  regular  fees,  such  addi- 
tional compensation  as  is  deemed  proper.^  Where  the  amount  is  fixed  by  the  court, 
the  sum  allowed  must  be  fair  and  reasonable.^  Even  where  the  parties  give 
authority  to  referees  to  fix  their  own  compensation,  it  may  be  inquired  into  by 


N.  Y.  476;  Chase  v.  James,  16  Hun  (N.  Y.) 
14. 

An  oral  agreement  that  the  word  "hear- 
ing "  should  be  deemed  to  include  "  appoint- 
ments of  hearings "  cannot  be  admitted  to 
vary  such  stipulation,  in  the  face  of  section 
3296  of  the  code,  which  requires  any  change 
in  the  compensation  of  a  referee,  as  fixed  by 
law,  to  be  manifested  in  writing.  Mead  v. 
Tuckerman,  105  N.  Y.  557,  12  N.  E.  64. 

4.  New  York  Mut.  Sav.,  etc..  Assoc.  v. 
Westchester  F.  Ins.  Co.,  98  N.  Y.  App.  Div. 
285,  90  N.  Y.  Suppl.  710;  Griggs  v.  Day,  61 
N.  Y.  Super.  Ct.  25,  1.8  N.  Y.  Suppl.  796,  22 
N.  Y.  Civ.  Proc.  146  laf firmed  in  135  N.  Y. 
469,  32  N.  E.  238]  :  Matter  of  Hurd,  6  Misc. 
(N.  Y.)  171,  26  N.  Y.  Suppl.  893,  31  Abb. 
N.  Cas.  100,  Pow.  Surr.  547 ;  Griggs  v.  Guinn, 
21  N.  Y.  Suppl.  451,  23  N.  Y.  Civ.  Proc.  46, 
29  Abb.  N.  Cas.  144.  See  also  Dickinson  v. 
Earle,  63  N.  Y.  App.  Div.  140,  71  N.  Y. 
Suppl.  231.  Contra,  Burt  r.  Oneida  Com- 
munity, 59  Hun  (K  Y.)  234,  12  N.  Y.  Suppl. 
806,  20  N.  Y.  Civ.  Proc.  167. 

A  stipulation  that  the  referee  may  charge 
such  fees  "  as  he  deems  proper  "  does  not  fix 
a  definite  rate.  Griggs  v.  Day,  61  N.  Y. 
Super.  Ct.  25,  18  N.  Y.  Suppl.  796,  22  N.  Y. 
Civ.  Proc.  146  [affirmed  in  135  N.  Y.  469,  32 
N.  E.  238].  So  a  stipulation  that  the  referee 
may  charge  and  be  paid  "  a  reasonable  com- 
pensation for  the  services  performed "  is  in- 
valid because  not  fixing  the  rate  of  compensa- 
tion to  be  paid.  New  York  Mut.  Sav.,  etc.. 
Assoc.  V.  Westchester  F.  Ins.  Co.,  98  N.  Y. 
App.  Div.  285,  90  N.  Y.  Suppl.  710. 

5.  Hills  V.  Passage,  21  Wis.  294. 

6.  Winnebago  County  v.  Dodge  County,  125 
Wis.  42,  103  N.  W.  255. 

7.  Wiest  V.  Koons,  2  Pa.  Co.  Ct.  317; 
Krause  v.  Stiles,  9  Phila.  (Pa.)  127. 

8.  California. — Treadwell  v.  Treadwell,  134 
Cal.  158,  66  Pac.  197. 

Kansas. —  Jordan  v.  Western  Union  Tel. 
Co.,  69  Kan.  140,  76  Pac.  396,  allowance  of 
two  thousand  five  hundred  and  fifty  dollars 
to  a  referee  for  services  for  thirty  days  re- 
duced to  one  thousand  dollars. 

Louisiana. —  Powell  v.  Sinnott,  7  La.  450. 

Mississippi. —  Barton  v.  Parker,  57  Miss. 
144. 

Missouri. —  O'Keilly  v.  Cleary,  8  Mo.  App. 
186,  holding  that  unless  the  allowance  to  a 
referee  is  clearly  excessive;  an  appellate  court 
will  not  interfere  to  reduce  it. 

North  Carolina. —  Cobb  v.  Rhea,  137  N.  C. 
295,  49  S.  E.  161. 

Pennsylvania. —  Bracken's  Estate,  138  Pa, 
St.  104,' 22  Atl.  20;  Vandermark's  Estate,  4 
Pa.  Dist.  G28,  16  Pa.  Co.  Ct.  542,  8  Kulp  63; 
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Sailor's  Estate,  2  Pa.  Dist.  489;  Bordman's 
Estate,  1  Phila.  384,  holding  that  an  excessive 
charge  by  auditors  will  be  corrected  when 
the  matter  is  called  to  the  court's  attention. 

^¥isconsin. —  Winnebago  County  v.  Dodge 
County,  125  Wis.  42,  103  N.  W.  255. 

United  States. —  St.  Louis  Electric  Light, 
etc.,  Co.  V.  Edison  Gen.  Electric  Co.,  64  Fed. 
997,  two  thousand  dollars  for  seven  weeks' 
services  reduced  to  one  thousand  two  hun- 
dred dollars. 

See  42  Cent.  Dig.  tit.  "Reference,"  §  112. 

Discretion  of  court. —  Under  N.  C.  Code, 
§  583,  an  allowance  made  to  referees  for 
their  services  is  within  the  discretion  of  the 
trial  court.  Worthy  v.  Brower,  93  N.  C. 
492.  Where  parties  agreed  that  the  deter- 
mination of  a  cause  should  be  left  to  au- 
ditors, whose  report  should  be  final,  and  not 
liable  to  exception,  the  compensation  of  the 
auditors  was  in  the  sound  discretion  of  the 
court,  and  to  such  a  case  the  Pennsylvania 
act  of  March,  1819,  providing  for  the  com- 
pensation of  auditors  did  not  apply.  Porter's 
Appeal,  30  Pa.  St.  496.  The  amount  of  the 
auditor's  fee  is  not  in  the  first  instance  to 
be  determined  by  either  the,  auditor  or  the 
court.  Under  the  rule  of  practice  it  is  to  be 
designated  by  the  party  liable  to  pay  same 
before  any  amount  shall  be  named  by  the 
auditor,  li  the  amount  named  be  not  satis- 
factory, the  auditor  should  report  to  the 
court,"  who  will  then  determine  the  compen- 
sation. MofTett's  Estate,  11  Phila.  (Pa.) 
109. 

Compensation  for  correction  of  report. — 

A  referee  may  receive  additional  compensa- 
tion for  the  correction  of  his  report  in  the 
discretion  of  the  court.  Nicholson  v.  Luzerne 
County,  7  Kulp  (Pa.)  109. 

Effect  of  setting  aside  judgment. —  Where 
the  entry  of  a  final  judgment  with  award  of 
execution  concludes  with  an  allowance  to  a 
referee,  the  setting  aside  of  that  judgment 
and  entry  of  one  for  a  different  amount,  with 
no  reference  to  the  referee's  allowance,  does 
not  affect  the  latter,  the  allowance  not  being 
inseparable  from  the  judgment.  Conroy  v. 
Frost,  38  Mo.  App.  351. 

Items  of  expense. — Where  a  hearing  before 
a  referee  required  the  use  of  a  large  number 
of  exhibits,  some  of  which  were  very  valuable, 
the  employment  of  a  bailiff  to  care_  for  the 
exhibits  was  proper.  Where  convenience  re- 
quires a  referee  may  hold  sittings  at  a  place 
where  the  evidence  is  located  so  as  to  au- 
thorize charging  of  his  traveling  and  hotel 
expenses  for  such  purpose  as  costs.  Winne- 
bago Countv  V.  Dodge  County,  125  Wis.  42, 
103  N.  W.  255. 


REFERENCES 


[34  Cye.]  895 


the  court  where  the  charges  are  claimed  to  be  excessive.^  Objections  to  charges 
made  by  a  referee  on  the  ground  of  excessiveness  must  be  made  promptly.^" 

C.  Persons  Liable.  The  question  as  to  who  is  liable  for  the  fee  of  the  referee 
is  largely  governed  by  local  practice/^  or  by  agreement  between  the  parties/^ 
Generally  each  of  the  parties  to  the  action  are  liable  for  the  fees  of  the  referee/^ 
including  the  party  who  protested  against  the  reference.^*  But  the  rule  is  not  so 
inflexible  that  it  cannot  be  varied  by  express  contract  or  by  stipulation.^^  Where 
the  fees  are  to  be  taxed  by  the  court  or  judge  they  may  be  divided  equally  between 
the  parties/*^  or  otherwise  in  the  discretion  of  the  court. In  some  jurisdictions 
the  fees  are  to  be  paid  by  the  county,  at  least  under  certain  circumstances.^^ 

D.  Collection  - — ^  l.  In  General.  The  court  has  no  power  to  order  a  party  to 
pay  the  referee's  fees  and  take  up  the  report. An  action  at  law  lies  to  recover 


9.  Kelly  r.  Lynchburg,  etc.,  R.  Co.,  110 
N.  C.  431,  15  S.  E.  200,  16  L.  R.  A.  514. 

10.  Marsh's  Estate,  5  Pa.  Co.  Ct.  159, 
holding  that  an  exception  to  an  auditor's 
fees,  which  would  have  been  sustained  if  filed 
to  his  first  report,  may  be  disallowed  when 
filed  to  a  supplemental  report,  as  it  should 
have  properlv  been  filed  to  the  first  report. 

11.  Sloan's  Estate,  9  Pa.  Dist.  498,  24 
Pa.  Co.  Ct.  288  (holding  that  where  a  re- 
spondent submits  his  testimony  before  an  ex- 
aminer appointed  at  the  instance  of  peti- 
tioner he  is  liable,  in  the  first  instance,  to 
such  examiner  for  the  hitter's  fees  and  costs)  ; 
Sock  V.  Smith,  4  Hayw.  (Tenn.)  35  (holding 
that  an  examination  of  accounts  not  within 
the  order  of  reference  nor  the  pleadings  shall 
be  paid  for  by  the  party  producing  them). 

Liability  as"  between  receivers. — A  receiver, 
who  has  been  removed,  applied  for  an  allow- 
ance of  certain  claims,  wliich  application  was 
referred  to  a  referee.  It  was  held  that  the 
applicant  was  bound  to  pay  the  referee's  fees, 
and  that  the  latter  could  not  collect  them 
from  the  new  receiver.  Atty.-Gen.  ij.  Con- 
tinental L.  Ins.  Co.,  27  Hun  (N.  Y.)  524. 

In  Louisiana  auditors  are  to  be  paid  by  the 
party  cast  at  the  determination  of  the  suit. 
Lobdell  V.  Bushnell,  27  La.  Ann.  394;  In  re 
New  Orleans,  19  La.  Ann.  382. 

12.  .New  York  v.  DuBois,  8G  Fed.  889, 
holding  that  where  referees  were  appointed 
and  entered  upon  their  duties,  under  a  stipu- 
lation between  the  parties  which  provided 
that  their  fees  should  be  a  stipulated  sum 
for  each  session  between  certain  hours,  to  be 
paid  by  the  successful  and  taxed  against  the 
losing  party,  the  successful  party  cannot  re- 
cover from  the  losing  party  for  fees  paid 
the  referees,  in  the  absence  of  proof  as  to  the 
number  or  length  of  sessions  held,  or  that 
any  fees  were  taxed  against  defendant. 

A  stipulation,  at  the  beginning  of  a  refer- 
t^iice,  by  the  parties,  to  pay  eacli  one  half  of 
the  referee's  fees,  will  be  enforced.  Brick  v. 
Fowler,  61  How.  Pr.  (N.  Y.)  153. 

13.  Bottome  v.  Neeley,  124  N.  Y.  App.  Div. 
600,  109  N.  Y.  Suppl.  120  [affirming  54  Misc. 
258,  104  N.  Y.  Suppl.  429,  and  afjlrmcd  in  194 
N.  Y.  575,  88  N.  E.  1115];  Russell  o.  Lyth, 
66  N.  Y.  App.  Div.  290,  72  N.  Y.  Suppl.  615; 
Keeler  v.  Bell,  48  Misc.  (N.  Y.)  427,  95  N.  Y. 
Suppl.  841 ;  Malone  v.  Roby,  62  Wis.  459,  22 
N.  W.  575.  See  also  Standfast  v.  Crotty,  13 
N.  Y.  Suppl.  584.    But  see  Butman  v.  Ab- 


bott, 2  Me.  361,  holding  that  an  action  by  an 
arbitrator  to  recover  compensation  for  his 
services  cannot  be  maintained  against  the 
parties  to  the  submission  jointly,  but  must 
be  brought  against  the  person  who  is  de- 
mandant before  the  arbitrators. 

Agreement  between  parties. —  The  original 
liability  of  parties  to  a  referee  for  his  fees 
is  not  affected  by  the  manner  in  which  the 
expense  of  the  reference  is  or  may  be  finally 
adjusted  as  between  themselves.  Thompson 
V.  Rich,  28  Misc.  (N.  Y.)  265,  59  N.  Y. 
Suppl.  819. 

14.  Bottome  v.  Neelev,  124  N.  Y.  App.  Div. 
600,  109  N.  Y.  Suppl.  i20  [affirming  54  Misc. 
258,  104  N.  Y.  Suppl.  429,  and  affirmed  in 
194  N.  Y.  575,  88  N.  E.  1115];  Russell  v. 
Lyth,  66  N.  Y.  App.  Div.  290,  72  N.  Y.  Suppl. 
615. 

15.  Bottome  v..  Neeley,  124  N.  Y.  App.  Div. 
600,  109  N.  Y.  Suppl.  120  [affirming  54  Misc. 
258,  104  N.  Y.  Suppl.  429,  and  affirmed  in 
194  N.  Y.  575,  88  N.  E.  1115]. 

16.  Moore  v.  Dickenson,  117  Ga.  887,  45 
S.  E.  241. 

In  claim  and  delivery  to  recover  a  crop, 
where  plaintiff  recovered  only  part  of  it,  he 
was  chargeable  with  only  one  half  the  fees 
of  a  referee  appointed  by  consent  to  fix  th« 
value  of  the  crop.  Field  v.  Wheeler,  120  N.  C. 
264,  26  S.  E.  812.  , 

17.  Cobb  V.  Rhea,  137  N.  C.  295,  49  S.  E. 
161,  order  is  final,  subject  to  review  by  appeal 
and  cannot  be  changed  by  a  coordinate  judge. 

Practice  in  federal  courts. —  Where  the 
state  practice  in  respect  to  the  compensation 
of  an  auditor  is  such  that  it  cannot  be  fol- 
lowed by  a  federal  court,  as  where  a  statute 
provides  for  his  payment  by  the  county,  the 
court  may  direct  the  expense  of  the  auditor 
trial  to  be  borne  by  either  or  both  the  parties, 
in  its  discretion,  as  in  case  of  masters  in 
chancery,  having  regard  to  all  the  circum- 
stances of  the  particular  case.  Fenno  v. 
Primrose,  119  Fed.  801,  56  C.  C.  A.  313. 

18.  Dodjxe  V.  Sticknev,  61  N.  H.  607. 

19.  Geib  v.  Topping,  83  N.  Y.  46;  Fischer 
V.  Raab,  81  N.  Y.  235;  Robinson  r.  Cummins. 
(Okla.  1894)  37  Pac.  1064. 

If  a  referee  is  entitled  to  his  fees  before 
filing  his  report,  the  party  interested  in  it 
cannot  compel  the  adverse  party  to  advance 
the  money  by  making  affidavit  of  his  own 
inability  to  pay  the  fees.  King  r.  Whiton,  15 
Wis.  690. 
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the  compensation  fixed  by  statute,^^  and  the  referee  need  not  prove  an  express 
promise  to  pay.^^  Ordinarily  the  dehvery  or  filing  of  the  report  is  a  condition 
precedent  to  the  right  to  recover.^^  An  order  may  provide  for  the  payment  of 
the  fees  from  a  fund.^^  Where  a  referee  is  ordered  to  state  an  account,  an  order 
for  his  fees  will  not  be  made  until  report  has  been  made.^^  In  some  jurisdictions 
the  allowance  for  fees  may  be  enforced  by  attachment  or  execution. Where 
the  compensation  is  to  be  fixed  by  the  court  it  has  been  held  that  the  allowance 
must  be  taxed  as  costs  where  the  court  is  not  provided  by  law  with  any  official 
funds  of  its  own  for  such  expenses. 

2.  Proof  of  Rendition  of  Services.  The  time  necessarily  spent  by  the  referee 
must  be  shown  by  affidavit  before  his  fees  can  be  taxed  as  disbursements,^^  or 
allowed  by  the  court.^^  And  where  the  amount  is  not  fixed  by  statute  but  is  to  be 
fixed  by  the  court,  it  has  been  held  that  the  report  should  contain  all  the  facts  neces- 
sary to  enable  the  court  to  reach  a  proper  conclusion  as  to  the  amount  of  the  fees.^^ 


20.  Russell  V.  Lyth,  66  N.  Y.  App.  Div. 
290,  72  N.  Y.  Suppl.  615;  Goldzier  v.  Rose- 
bault,  84  N.  Y.  Suppl.  240.  See  Butman  v. 
Abbott,  2  Me.  361,  holding  that  an  action  by 
a  referee  to  recover  compensation  for  his  serv- 
ices cannot  be  maintained  against  the  par- 
ties to  the  submission  jointly,  but  must  be 
brought  against  the  person  or  persons  making 
the  demand. 

Admissibility  of  evidence. —  Evidence  is  not 
admissible  as  to  the  nature  of  the  services 
and  their  value.  Riddle  v.  Cram,  62  How. 
Pr.  (N.  Y.)  493.  The  referee's  sworn  asser- 
tion as  to  the  time  necessarily  spent  by  him 
is  not  conclusive,  and  hence  evidence  as  to 
what  questions  were  involved  was  admissible, 
as  bearing  on  the  length  of  time  necessary  to 
be  spent  in  determining  them.  Goldzier  v. 
Rosebault,  84  N.  Y.  Suppl.  240. 

Referees  need  not  join  in  an  action  to  re- 
cover compensation  for  their  services,  But- 
man V.  Abbott,  2  Me.  361. 

21.  Keeler  v.  Bell,  48  Misc.  (N.  Y.)  427, 
95  N.  Y.  Suppl.  841;  Nealis  v.  Meyer,  21 
Misc.  (N.  Y.)  344,  47  N.  Y.  Suppl.  156;  Hin- 
man  v.  Hapgood,  1  Den.  (N.  Y.)  188,  43  Am. 
Dec.  663. 

22.  Keeler  r.  Bell,  48  Misc.  (N.  Y.)  427, 
95  N.  Y.  Suppl.  841. 

But  where  the  parties  themselves  terminate 
the  action  by  a  stipulation,  and  enter  a  judg- 
ment without  the  knowledge  or  consent  of  the 
referee,  and  plaintiff  is  the  prevailing  party, 
the  ca.use  of  action  for  fees  may  be  enforced 
against  plaintiff  where  defendant  is  insolvent, 
without  the  filing  or  delivery  of  the  report. 
Clark  V.  Mavor,  4  N.  Y.  338,  53  Am.  Dec. 
379;  Keeler  Bell,  48  Misc.  (IST.  Y.)  427, 
95  N.  Y.  Suppl.  841. 

23.  Douglas  r.  Smith,  65  Hun  (N.  Y.) 
11,  19  N.  Y.  Suppl.  680,  holding  that  an  in- 
terlocutorj^  judgment,  ordering  a  reference, 
and  directing  that  the  fees  of  the  referee  be 
paid  out  of  the  funds  in  the  hands  of  one 
of  the  parties,  "  unless  otherwise  directed  by 
the  court  or  said  referee,"  does  not  directly 
require  pajonent  of  the  referee's  fees  out  of 
such  funds,  but  merely  provides  that  the  judg- 
ment to  be  entered  on  the  referee's  report 
should  so  require. 

Funds  of  estate. —  Where  a  referee  is  ap- 
pointed to  hear  objections  to  the  account  o^ 
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one  acting  in  a  fiduciary  capacity,  the  court 
may  order  his  fees  to  be  paid  from  the  funds 
of  the  estate.  Matter  of  Hurd,  6  Misc. 
(N.  Y.)  171,  26  N.  Y.  Suppl.  893,  31  Abb.  N. 
Cas.  109  [distinguishing  Geib  v.  Topping,  83 
N.  Y.  46]. 

Funds  in  hands  of  receiver. — A  motion  by 
one  not  a  party  to  the  action  to  compel  a  re- 
ceiver to  pay  out  of  funds  in  his  hands  the 
fees  of  a  referee  will  be  refused  as  premature 
where  the  order  of  reference  expressly  pro- 
vides that  the  question  of  its  expense  shall 
be  left  until  the  coming  in  and  confirmation 
of  the  report.  Sounier  v.  Barnum,  31  Misc. 
(N.  Y.)  357,  65  N.  Y.  Suppl.  414. 

The  fees  of  a  referee  appointed  to  take  the 
accounts  of  a  receiver  may  be  ordered  paid 
out  of  the  fund,  but  it  is  a  matter  of  dis- 
cretion whether  the  power  shall  be  exercised. 
Clapp  V.  Clapp,  38  Hun  (N.  Y.)  540. 

24.  Clapp  V.  Clapp,  38  Hun  (N.  Y.)  540. 

Need  not  be  paid  from  day  to  day. —  Gal- 
lagher r.  Moncton,  37  Can.  L.  J.  N.  S,  670, 
2  N.  Brunsw.  Eq.  269. 

25.  Jones  v.  Morehead,  3  B.  Mon.  (Ky.) 
377. 

26.  Schawacker'  v.  McLaughlin,  139  Mo. 
333,  40  S.  W.  935. 

27.  Matter  of  Piatti,  26  Misc.  (N.  Y.)  434, 
56  N.  Y.  Suppl.  132. 

Affidavit  of  referee. —  Where  objection  is 
made  to  the  charge  of  a  referee,  the  proper 
proof  of  the  time  actually  spent  by  him  is 
his  affidavit  thereto.  Shultz  v.  Whitney,  9 
Abb.  Pr.  (N.  Y.)  71,  17  How.  Pr.  471. 

28.  Gilbert  v.  Deshon,  16  N.  Y.  Suppl.  36, 
holding  that  it  is  error  to  allow  the  amount 
claimed  as  compensation  by  a  referee  when 
he  does  not  state  the  number  of  days  he  was 
engaged,  and  offers  no  evidence  to  warrant 
fixing  his  compensation  at  the  amount 
claimed. 

Counter  affidavits. —  Where  the  amount 
claimed  as  compensation  by  a  referee  is  not 
justified  by  the  time  occupied  in  the  reference 
and  defendant's  attorneys  file  affidavits  to 
that  effect,  the  court  should  require  the  ref- 
eree to  submit  a  statement  showing  the  basis 
of  his  claim.  Gilbert  v.  Deshon,  16  N.  Y. 
Suppl.  36. 

29.  Fielemeyer's  Estate,  4  Pa.  Co.  Ct. 
205. 
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3.  Refunding.  A  referee  who  has  collected  as  fees  more  than  the  court  allows 
him  on  the  taxation  of  costs  may  be  required,  by  an  order  made  in  the  action,  to 
refund  the  excess.^^ 


Referendum,  a  method  of  submitting  an  important  legislative  measure  to 
a  direct  vote  of  the  whole  people.^  (Referendum :  Submitting  to  Public  Vote  — 
Of  Adoption  of  Local  Option  Law  Relating  to  Sale  of  Intoxicating  Liquors,  see 
Intoxicating  Liquors,  23  Cyc.  95;  Of  Adoption  of  Stock  Law,  see  Animals,  2  Cyc. 
439;  Fences,  19  Cyc.  488;  Of  Construction,  Improvement,  or  Repair  of  County 
Buildings,  see  Counties,  11  Cyc.  461;  Of  Creation,  Alteration,  or  Abolition  of 
County  or  Municipal  Corporation,  see  Counties,  11  Cyc.  351;  Municipal  Cor- 
porations, 28  Cyc.  209;  Schools  and  School-Districts;  Of  Levy  of  Tax,  see 
Municipal  Corporations,  28  Cyc.  1662;  Of  Location  or  Removal  of  County-Seat, 
see  Counties,  11  Cyc.  367,  374;  Of  Making  or  Aiding  Public  Improvements,  Incur- 
ring Indebtedness,  or  Issue  of  Bonds  by  County,  City,  or  Other  Municipal  Corpora- 
tion, see  Counties,  11  Cyc.  522;  Municipal  Corporations,  28  Cyc.  957,  1558; 
Schools  and  School-Districts  ;  Towns  ;  Of  Question  of  Adoption  of  Constitution 
or  Amendment  of  Constitution,  see  Constitutional  Law,  8  Cyc.  723;  Statement 
in  Ballot  of  Question  or  Proposition,  see  Elections,  15  Cyc.  350;  Votes  Necessary 
to  Determination,  see  Elections,  15  Cyc.  388.) 

Refiling.  See  Chattel  Mortgages,  6  Cyc.  1092;  Mortgages,  27  Cyc.  1161 ; 
Pleading,  31  Cyc.  591. 

Refined  coal  or  earth  oil.  A  term  which  has  been  held  to  include 
gasolene;^  kerosene;^  naptha;  benzine  or  benzole.*  (See  Fire  Insurance,  19 
Cyc.  738.    See  also  14  Cyc.  1133  note  97.) 

Refined  sugar.  Such  sugar  as  has  assumed,  at  some  time,  the  form  of 
white  refined  loaf  or  lump  sugar;  ^  sugar  known  in  the  market  as  loaf  and  lump.^ 

Refinement.  The  verbiage  which  is  frequently  found  in  indictments,  in 
setting  forth  what  is  not  essential  to  the  constitution  of  the  offense,  and  therefore 
not  required  to  be  proved  on  the  trial.'^ 

Refinery.    See  Oil,  29  Cyc.  1474  note  37. 

Reflect.    To  bring  reproach;  to  reflect  on;  to  cast  censure  or  reproach.^ 


30.  Duhrkop  v.  Wliite,  13  N.  Y.  App.  Div. 
293,  43  N.  Y.  Suppl.  190. 

What  constitutes  payment. —  Where  an  at- 
torney, on  paying  over  to  a  referee  the 
amount  of  his  fees,  exacted  from  him  a  stipu- 
lation to  refund  said  amount  in  case  of  re- 
versal of  an  order  to  commit  the  client  for 
contempt  in  refusing  to  pay  the  fees,  and 
such  order  was  reversed,  and  an  action  by 
the  attorney  against  the  referee  on  the  stipu- 
lation was  settled  by  the  referee's  retaining 
only  a  part  of  the  fees,  there  was  not  a  pay- 
ment of  the  fees  except  pro  tanto.  Dinkel  v. 
Wehle,  63  How.  Pr.  (N.  Y.)  298. 

1.  Black  L.  Diet. 

2.  Kings  County  F.  Ins.  Co.  v.  Swigert,  11 
111.  App.  ,590,  598.    See  20  Cyc.  1180. 

3.  Bennett  v.  North  British,  etc.,  Ins.  Co., 
81  N.  Y.  273,  275,  37  Am.  Rep.  501;  Morse 
V.  Buffalo  F.,  etc.,  Ins.  Co.,  30  Wis.  534,  53'6, 
11  Am.  Rep.  587.    See  24  Cyc.  794. 

,4.  Morse  v.  Buffalo  F.,  etc..  Ins.  Co.,  30 
Wis.  534,  536,  11  Am.  Rep.  587.  See  5  Cyc. 
683;  29  Cvc.  278, 

5.  Barlow  v.  U.  S.,  7  Pet.  (U.  S.)  404,  410, 
8  L.  ed.  728. 

6.  U.  S.  V.  Eighty-five  Hogheads  of  Sugar, 
25  Fed.  Cas.  No.  15,037,  2  Paine  54. 
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Does  not  include  "  bastard  sugar  "  see  Bar- 
low V.  U.  S.,  7  Pet.  (U.  S.)  404,  410,  8  L.  ed. 
728. 

As  used  in  act  of  congress  imposing  a  duty 

on  all  sugar  refined  within  the  United  States 
after  a  certain  date,  the  term  refers  to  a 
particular  process  in  preparing  the  sugar  for 
sale,  which  is  terminated  before  the  sugar  is 
put  into  molds.  The  act  of  refining  is  com- 
pleted when  the  sugar  is  fit  to  be  granulated. 
U.  S.  v.  Pennington,  27  Fed.  Cas.  No.  16,026, 
Pet.  C.  C.  113. 

7.  State  v.  Gallimon,  24  N.  C.  372,  377. 
An  objection  that  an  indictment  did  not 

set  out  the  constituents  of  the  offense,  made 
after  verdict,  is  a  "  refinement "  within  the 
mea.ning  of  a  statute  providing  that  judg- 
ments on  indictments  shall  not  be  stayed  by 
reason  of  any  informality  or  refinement,  if 
in  the  bill  or  proceeding  sufficient  matter  ap- 
pears to  enable  the  court  to  proceed  to  judg- 
ment. State  V.  Peak,  130  N.  C.  711,  714,  41 
S.  E.  887. 

8.  Webster  Diet,  \qnofcd  in  Cooper  v. 
Greely,  1  Den.  (N.  Y.)  347,  360]. 

"  When  it  is  said  in  ordinary  language,  that 

a  person  has  published  a  '  libelous '  and 
'  scandalous'  paper  '  relloetinjT  "  upon  a  body 

[IX,  D,  3] 
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Reflection.  A  term  which  according  to  common  usage,  refers  to  past  time, 
and  although  it  may  be  properly  used  with  reference  to  present  time,  we  think  we 
would  not  be  justified  in  considering  it  so  used  in  the  present  instance.^ 

Reform.  To  create;  to  make  anew;  to  rectify.^^  (See  Reformation;  and, 
generally,  Reformation  of  Instruments,  pos^,  p.  899.) 

Reformation.  The  act  of  reforming  what  is  defective  or  evil,  or  the  state  of 
being  reformed;  correction  or  amendment,  as  of  life  or  manners;  or  of  a  govern- 
ment.^^ (Reformation:  Ground  For  Refusing  Divorce,  see  Divorce,  14  Cyc.  643. 
Of  Offender,  see  Infants,  22  Cyc.  521;  Reformatories,  posi^,  p.  1002;  Vagrancy. 
Of  Written  Instruments,  see  Reformation  of  Instruments,  pos^,  p.  899.) 


of  persons,  the  word  '  reflecting,'  coupled  with 
the  context,  must  be  understood  to  mean  '  in- 
juriously' and  '  contumeliously  reflecting,' 
reflecting  in  a  defamatory  manner."  Burdett 
V.  Abbot,  14  East  1,  153,  4  Taunt.  401,  12 
Rev.  Rep.  450. 

9.  McLure  v.  Colclough,  17  Ala.  89,  101. 

10.  Rapalje  &  L.  L.  Diet,  [quoted  in  Mc- 
Corquodale  v.  State,  (Tex.  Cr.  App.  1906)  98 
S.  W.  879,  887;  McCorquodale  v.  Texas,  211 
U.  S.  432,  435,  29  S.  Ct.  146]. 


11.  Century  Diet. 

Permanent  reformation,  upon  which  a  court 
will  restore  to  one,  who  has  been  adjudged 
an  habitual  drunkard  and  incapable  of  man- 
aging his  affairs,  his  property,  is  the  total 
abstinence  from  all  alcoholic  liquors  for  a 
period  of  one  year.  It  must  be  a  voluntary 
abandonment  and  not  an  abandonment  which 
is  the  result  of  constraint  or  of  the  want  of 
means  to  procure  them.  In  re  Hoag,  7  Paige 
(N.  Y.)  312,  313. 
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By  George  L.  Reinhard*  and  Walter  Myers  f 

I.  meaning  of  term,  904 

II.  Nature  and  Scope  of  Remedy,  904 

A.  In  General,  904 

B.  Right  of  Reformation  in  General,  905 

C.  Necessity  For  Reformation,  906 

D.  Inadequacy  of  Remedy  at  Law,  906 

1,  In  General,  906 

2.  Choice  of  Remedies,  906 

E.  Discretion  of  Court,  907 

III.  GROUNDS  FOR  REFORMATION,  907 

A.  In  General,  907 

B.  Mistake  of  Fact,  908 

1.  In  General,  908 

2.  What  Constitutes,  909 

a.  In  General,  909 

b.  Mistake  by  Scrivener  or  Draftsman,  910 

(i)  In  General,  910 
(ii)   Unskilfulness  or  Ignorance,  911 

c.  Mistake  Subsequently  Developed,  911 

C.  Mistake  of  Law,  911 

1.  In  General,  911 

2.  What  Constitutes,  912 

a.  In  General,  912 

b.  As  to  Legal  Operation  and  Effect  of  Instrument,  913 

c.  In  Reducing  Agreement  to  Writing,  914 

d.  Mistake  by  Scrivener  or  Draftsman,  915 

D.  Mutuality  of  Mistake,  915 

1.  In  General,  915 

2.  Cancellation  Although  no  Reformation,  918 

3.  What  Constitutes  Mutual  Mistake,  918 

4.  Who  Must  Be  Mistaken,  919 

5.  Effect  of  Agency,  919 

E.  Fraud  or  Inequitable  Conduct,  920 

1.  In  General,  920 

2.  What  Constitutes,  921 

a.  In  General,  921 

b.  Misrepresentation,  922 

F.  Reliance  Upon  Contemporaneous  Promise,  Etc.,  922 

IV.  INSTRUMENTS  WHICH  MAY  BE  REFORMED,  923 

A.  In  General,  923 

B.  Particular  Instruments,  923 

1.  Deeds,  923 

2.  Mortgages,  Etc.,  and  Foreclosure  Papers,  924 

*  Former  justice  of  the  Indiana  Appellate  Court ;  late  dean  of  the  Indiana  University  School  of  Law  ;  and 
author  of  "■  A  Treatise  on  the  Law  of  Agency." 

JuDc^E  Rrinhard,  prior  to  his  death,  which  occurred  at  his  home  in  Bloomington,  Ind.,  July  13,  190C),  had  not 
completed  tlie  whole  of  this  article.  The  unfinished  portion  of  the  article  was  written  by  Myers.  An 
announcement  of  Judpce  Reinhard's  death  and  a  brief  summary  of  his  life's  work  appears  in  37  lud.  App.  xxxiii. 

t  Author  of  "  Prisons,"  32  Cyc.  312. 
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3.  Wills  and  Instruments  Intended  as  Wills,  924 

4.  Insurance  Policies,  925 

5.  Marriage  Settlements,  925 

6.  Other  Instruments,  926 

C.  Invalidity  of  Instrument,  926 

1.  In  General,  926 

2.  Statute  of  Frauds,  927 

D.  Voluntary  Conveyances,  928 

1.  In  General,  928 

2.  As  Between  Grantor  and  Grantee  or  Volunteer,  928 

3.  As  Between  Volunteers,  929 

4.  Intent  of  Parties  Apparent,  929 

5.  WAa^  Conveyances  Are  Voluntary,  929 

E.  Executed  and  Executory  Agreements,  930 

F.  Instruments  Executed  Under  Power  Conferred  by  Statute,  930 

V.  Matters  of  Reformation,  930 

A.  Terms  and  Conditions  of  Writings,  930 

1.  In  General,  930 

2.  Erroneously  Inserted,  931 

3.  Erroneously  Omitted,  931 

4.  Recital  of  Consideration,  932 

B.  Defective  Execution,  932 

1.  /n  General,  932 

2.  Omission  of  Seal  or  Scroll,  933 

3.  Defective  Acknowledgment,  933 

4.  LacA;  o/  Proper  Witnesses,  933 

G.  De/ec^  o/  Parties,  933 

1.  /ti  General,  933 

2.  Parties  to  Contracts  in  General,  934 

3.  Parties  to  Contracts  to  Convey,  934 

4.  Parties  to  Deeds,  934 

a.  In  General,  934 

b.  Deec^s  of  Trust,  935 

5.  Parties  to  Mortgages,  935 

6.  Parties  to  Negotiable  Instruments,  935 

7.  Parties  to  Bonds,  935 
D.  Matters  of  Description,  935 

1.  In  General,  935 

2.  Contracts  to  Convey,  936 

3.  In  Deeds,  936 

a.  /ti  General,  936 

b.  Extent  of  Property,  937 

(i)  In  General,  937 
(ii)  ''ikf ore  or  Less/' 938 

c.  Estate  or  Interest  Created,  938 

d.  Deeds  of  Sheriffs,  Commissioners,  Etc.,  939 

4.  In  Leases,  940 

5.  In  Mortgages,  940 

a.  Of  Realty,  940 

(i)  7n  General,  940 

(ii)  Indebtedness  Created,  941 
(ill)  Before  Foreclosure,  941 
(iv)  A/ter  Foreclosure,  941 

b.  0/  Personalty,  942 

6.  7n  0^/ier  Instruments,  942 

VI.  Ratification,  Estoppel,  or  Waiver,  942 
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VII.  CONDITIONS  Precedent,  944 

A.  In  General,  944 

B.  Demand,  944 

VIII.  Defenses  and  Objections  to  Relief,  945 

A.  In  General,  945 

B.  Relief  Unnecessary  or  Ineffectual,  946 

C.  Knowledge  or  Intent  of  Parties,  947 

1.  In  General,  947 

2.  Of  Agent  or  Representative,  948 

D.  Negligence,  948 

1.  Rule  Stated,  948 

2.  What  Is  Negligence,  949 

a.  Breach  of  Legal  Duty,  949 

b.  Failure  to  Read  Instrument,  949 

IX.  Persons  entitled  to  Reformation,  950 

A.  In  General,  950 

B.  Assignee  of  Contract,  951 

C.  Vendor  or  Successor  in  Interest,  951 

D.  Vendee  or  Successor  in  Interest,  951 

E.  Mortgagee,  952 

F.  Other  Persons,  952 

X.  Persons  as  to  Whom  Reformation  May  Be  Had,  953 

A.  In  General,  953 

B.  Creditors,  953 

1.  In  General,  953 

2.  Lien  Creditor,  954 

3.  Attachment  Creditor,  954 

4.  Judgment  Creditor,  954 

C.  Heirs  and  Personal  Representatives,  955 

D.  Devisees,  Legatees,  and  Voluntary  Grantees,  955 

E.  Purchasers  and  Mortgagees,  955 

1.  In  General,  955 

2.  Bona  Fide  Purchaser,  956 

a.  7n  General,  956 

b.  IF/io  Deemed  Bona  Fide  Purchaser,  958 

3.  Purcho.sers  at  Execution  Sale,  959 

F.  Married  Women,  959 

1.  In  General,  959 

2.  Under  Modern  Statutes,  959 

3.  Non-Compliance  With  Statutory  Requirements,  960 

G.  Homestead  Claimants,  960 

H.  Principals,  962 
1.  Sureties,  962 

XI.  Matters  Affecting  Proceedings  and  Remedy  in  General,  952 

A.  Form  of  Remedy,  962 

B.  Jurisdiction  and  Venue,  963 

1.  At  Common  Laiu,  963 

2.  Admiralty,  963 

3.  Under  the  Codes,  964 

a.  /n  General,  964 

b.  Action  In  Personam,  964 

C.  Limitations  and  Laches,  964 

1.  General,  964 

2.  IFAa^  Constitutes  Laches,  966 

3.  Excuses  For  Delay,  967 
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XII.  Parties,  96? 

A.  Necessary  Parties,  967 

1.  In  Reforming  Contract  in  General,  967 

2.  In  Reforming  Deed,  967 

a.  In  General,  967 

b.  Sheriff's  Deed,  968 

3.  In  Reforming  Mortgage,  968 

a.  Of  Realty,  968 

b.  Of  Personalty,  968 

4.  /n  Reforming  Lease,  968 

5.  /n  Reforming  Trust  Deed,  968 

6.  Reforming  Insurance  Policy,  969 

7.  In  Reforming  Assignme7it  For  Creditors,  969 

8.  In  Reforming  Official  Bond,  969 

9.  In  Reforming  Contract  to  Pay  Debts  of  Partnership,  969 
10.  In  Reforming  County  Warrant,  969 

B.  Proper  Parties,  969 

1.  In  General,  969 

2.  In  Reforming  Deed,  969 

a.  General,  969 

b.  Sheriff's  Deed,  970 

3.  7n  Reforming  Mortgage,  970 

4.  /ri  Reforming  Lease,  970 

C.  Joinder  of  Parties,  970 

D.  i)e/ec^  0/  Parties,  970 

XIII.  Process  and  Appearance,  970 

XIV.  Pleading,  970 

A.  Bill,  Complaint,  or  Petition,  970 

1.  Cause  of  Action,  970 

2.  Material  Allegations,  971 

a.  /n  General,  971 

b.  Description  of  Instrument  as  Made  and  as  Intended,  972 

(i)  In  General,  972 

(ii)  Description  of  Land,  973 
(ill)  Contradictory  Statements,  973 
(iv)  Exhibits,  973 

c.  Performance  of  Conditions  Precedent  or  Readiness  to  Per' 

form,  973 

d.  Grounds  For  Reformation,  974 
•  (i)  In  General,  974 

(ii)  Mutual  Mistake,  974 

(ill)  Mistake  on  One  Side  and  Fraud  on  the  Other,  975 

e.  Agent's  Authority,  975 

f .  Discovery  or  Knowledge  of  Mistake,  975 

g.  Negativing  Negligence  of  Complainant,  976 

3.  Prayer  For  Relief,  976 

4.  Defects  and  Objections,  977 

a.  In  General,  977 

b.  Hypothetical  Form  of  Allegation,  977 

c.  Surplusage,  977 

B.  Cross  Bill,  Cross  Complaint,  or  Counter-Claim  For  Reformation,  977 

C.  Plea  or  Answer,  977 

1.  In  General,  977 

2.  Asking  For  Reformation,  978 

D.  Reply, 

E.  Demurrer,  978 
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F.  Amendments,  979 

G.  Issues,  Proof,  and  Variance,  979 

XV.  EVIDENCE,  979  > 

A.  Presumptions  and  Burden  of  Proof,  979 

B.  Admissibility,  980 

1.  In  General,  980 

2.  Parol  Evidence,  981 

C.  Weight  and  Sufficiency,  984 

1.  In  General,  984 

2.  Conflict  of  Evidence,  988 

3.  Corroboration,  989 

a.  General,  989 

b.  -S?/  ^/ie  Instrument  in  Suit,  990 

4.  Lapse  of  Time,  990 

XVI.  TRIAL,  RELIEF,  DECREE,  AND  APPEAL,  991 

A.  Trial  or  Hearing,  991 

1.  In  General,  991 

2.  Findings  of  Court,  991 

3.  Tria^  by  Jury,  991 

a.  /7^  General,  991 

b.  Where  Equitable  and  Legal  Causes  Are  Joined,  991 

c.  Submission  of  Issues  and  Instructions,  992 

d.  Verdict,  993 

B.  Relief  Awarded,  993 

1.  In  General,  993 

2.  Based  on  the  Pleadings  and  Proof,  993 

3.  Necessity  of  Performance  of  Conditions  Precedent,  993 

4.  Extent  and  Form  of  Relief,  993 

a.  /n  General,  993 

b.  Alternative  Relief,  994 

c.  Additional  or  Incidental  Relief,  994 

5.  Relief  to  Party  Opposing  Reformation,  996 

C.  Judgment  or  Decree,  997 

D.  Appeal  and  Error,  998 

XVII.  Costs,  998 

XVIII.  Effect  of  Reformation,  999 

A.  In  General,  999 

B.  On  Rights  of  Parties  or  Third  Persons,  999 

1.  In  General,  999 

2.  Reformation  of  Mortgage  After  Foreclosure,  1000 

CROSS-REFERENCES 

For  Matters  Relating  to : 

Alteration  of  Instrument,  see  Alterations  of  Instruments,  2  Cyc.  137. 
Cancellation  of  Instrument,  see  Cancellation  of  Instruments,  6  Cyc.  282. 
Correcting  or  Curing  Defective  Acknowledgment,  see  Acknowledgments,  1 
Cyc.  606. 

Fraud  in  Other  Aspects,  see  Fraud,  20  Cyc.  1,  and  Particularly  Cross-Ref- 

erences  Thereunder. 
Mistake  in  Other  Aspects,  see  Mistake,  27  Cyc.  827,  and  Particularly  Cross- 

References  Thereunder. 
Mistake  of  Fact  Defined,  see  Mistake  of  Fact,  20  Cyc.  809. 
Mistake  of  Law  Defined,  see  Mistake  of  Law,  20  C3"c.  809. 
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For  Matters  Relating  to  —  {continued) 
Reformation : 
Affected  by: 

Statute  of  Frauds,  see  Frauds,  Statute  of,  20  Cyc.  279. 

Statute  of  Limitations,  see  Limitations  of  Actions,  25  Cyc.  1058,  1178 
text  and  note  16,  1196  text  and  note  20. 
Election  Between  Suit  For  and  Action  on  Contract,  see  Election  of 

Remedies,  16  Cyc.  259. 
Joinder  of  Suit  For  and  Action  For  Damages,  see  Joinder  and  Splitting 

OF  Actions,  23  Cyc.  420. 
Of  Award,  see  Arbitration  and  Award,  3  Cyc.  756. 

Of  Policy,  see  Fire  Insurance,  19  Cyc.  651;  Life  Insurance,  25  Cyc.  738; 

Marine  Insurance,  26  Cyc,  616. 
Of  Tax  Deed,  see  Taxation. 
Of  Will,  see  Wills. 

Right  to  Trial  by  Jury  in  Suit  For,  see  Juries,  24  Cyc.  117. 

I.  Meaning  of  term. 

Reformation  is  that  remedy  in  equity^  by  means  of  which  a  written  instrument 
is  made  or  construed  so  as  to  express  or  conform  to  the  real  intention  of  the  parties 
when  some  error  or  mistake  has  been  committed.^  This  rule  is  usually  limited 
to  mistakes  of  fact,  although  relief  has  been  granted  because  of  a  mistake  of  law.* 

II.  Nature  and  Scope  of  Remedy.^ 

A.  In  General.  The  power  of  equity  to  reform  written  instruments  is  an 
extraordinary  one,  and  its  exercise  must  be  carefully  guarded  and  granted  only 
in  a  clear  case.^  Reformation  is  not  a  primary  right,  but  operates  indirectly,  that 
primary  rights  may  be  conserved  and  protected.^  To  enforce  agreements,  fairly 
and  legally  made,  is  one  of  the  peculiar  branches  of  equity  jurisprudence.'  Now 
then,  if  an  instrument,  intended  as  the  execution  of  an  agreement,  from  some 
cause  is  insufficient  for  that  purpose,  the  agreement  remains  as  much  unexecuted 
as  if  the  parties  thereto  had  refused  to  comply  with  it,  and  equity  will  carry  out 


1.  In  code  states  where  the  distinction  be- 
tween suits  at  law  and  actions  in  equity  has 
been  abolished  a  suit  for  reformation,  which 
would,  under  the  former  system,  have  been  a 
suit  in  equity,  is  a  civil  action  under  the  code. 
Clayton  v.  Freet,  10  Ohio  St.  544,  546. 

2.  Adams  v.  Stevens,  49  Me.  362,  366  [cit- 
ing Lumbert  v.  Hill,  41  Me.  475,  482] ;  Ander- 
son L.  Diet. ;  Bispham  Eq.  §  3'1 ;  Bouvier  L. 
Diet.;  Pomerov  Eq.  Jur.  §§  112,870.  See  also 
Walker  v.  Armstrong,  8  De  G.  M.  &  G.  531, 
542,  2  Jur.  N.  S.  959,  25  L.  J.  Ch.  738,  4 
Wkly.  Kep.  770,  57  Eng.  Ch.  411,  44  Eng. 
Reprint  495. 

3.  See  infra,  III, 

4.  Form  of  remedy  see  infra,  XI,  A. 
Relief  awarded  see  infra,  XVI,  B. 

5.  Miller  v.  Stuart,  (Md.  1907)  63  Atl. 
273.    See  also  infra,  text  and  note  17. 

6.  Pomeroy  Eq.  Jur.  §  171. 
Reformation    may    operate  concurrently 

with  a  primarv  right.  O'Keefe  v.  Irvington 
Real  Estate  Co".,  87  Md.  196,  39  Atl.  428. 

7.  See  Specific  Performance. 
Reformation  compared  with  specific  per- 
formance.— An  action  to  reform  a  written 

[I] 


instrument  is  in  the  nature  of  an  action  for 
the  specific  performance  of  a  contract. 
Adams  v.  Wheeler,  122  Ind.  251,  254,  23 
F.  E.  760.  See  also  Nicholson  v.  Tarpey,  89 
Cal.  617,  26  Pac.  1101,  where  this  analogy 
is  also  noted. 

Specific  performance  instead  of  reformation. 
—  A  deed  executed  by  a  husband  and  wife, 
which  although  otherwise  complete  fails 
through  a  misdescription  to  convey  the  land 
intended,  being  the  grantor's  homestead,  must 
be  treated  as  an  executory  contract  by  the 
husband  to  convey,  which  equity  will  enforce 
after  the  homestead  right  ceases,  against  the 
husband  or  against  the  heirs  after  his  death 
intestate,  although  not  against  his  widow. 
Conrad  v.  Schwamb,  53  Wis.  372,  10  N.  W. 
395  [approved  in  Scheuer  v.  Chloupek,  130 
Wis.  72,  109  N.  W.  1035,  and  distinguishing 
Petesch  v.  Hambach,  48  Wis.  443,  4  N.  W. 
565,  holding  that  an  action  will  not  lie  to 
reform  such  a  deed  against  the  wife,  even 
after  the  land  ceases  to  be  a  homestead]. 
See  also  infra,  p.  961  note  45. 

Cancellation  instead  of  reformation  see  in- 
fra, III,  D,  2. 
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the  intention  of  the  parties  when  clearly  shown. ^  Equity  looks  to  the  substance 
not  to  the  form  of  the  transaction,  and  gives  effect,  not  to  the  mere  words  which 
the  parties  may  have  used,  but  to  their  actual  intention,  and  enforces  the  agree- 
ment which  the  parties  really  made,  not  that  which  they  had  not  made,  but  seemed 
to  have  made.^  It  is  wholly  immaterial  from  what  cause  the  defective  execution 
of  the  intent  originated. The  correction  of  an  instrument  does  not  affect  the 
agreement  itself.  It  merely  makes  the  written  evidence  of  the  agreement  corre- 
spond to  the  understanding  of  the  parties. And  it  must  always  be  borne  in  mind 
that,  although  equity  may  grant  relief  from  a  mistake  in  a  contract  where  there  is 
fraud,  or  the  mistake  is  mutual,  a  contract  which  the  parties  intended  to  make, 
but  did  not  make,  cannot  be  set  up  in  place  of  one  which  they  did  make,  but  did 
not  intend  to  make.^^ 

B.  Right  of  Reformation  in  General.^^  As  a  rule  the  right  of  a  party 
seeking  reformation  must  rest  on  an  equity  superior  to  that  of  him  against  whom 
it  is  sought. -^^  It  is  a  right  which  exists  independently  of  statutory  enactment, 
except  in  states  where  equity  jurisdiction  is  expressly  conferred.^®  The  power  is 
exercised  with  great  caution  and  in  the  absence  of  definite  allegations  and  certain 
proof  that  there  is  an  existing  superior  equity,  the  remedy  is  not  authorized.^^ 


8.  Wyche  v.  Greene,  16  Ga.  49;  Adams  v. 
Stevens,  49  Me.  362;  Hunt  v.  Rousmanier,  8 
Wheat.  (U.  S.)  174,  5  L.  ed.  589;  Townsliend 
i\  Stangroom,  6  Ves.  Jr.  328,  5  Rev.  Rep. 
312,  31  Eng.  Reprint  1076;  Henkle  v.  Royal 
Exch.  Assur.  Co.,  1  Ves.  317,  27  Eng.  Reprint 
1055;  Simpson  v.  Vaughan,  2  Atk.  31,  26 
Eng.  Reprint  415;  Udale  v.  Halfpenny,  9 
Mod.  56,  88  Eng.  Reprint  313,  2  P.  Wms.  151, 
24  Eng.  Reprint  677;  LaM^son  v.  Jones,  40 
Nova  Scotia  303. 

Equity  broader  than  law. — A  vs^ritten  con- 
tract will  be  opened  up  to  let  in  an  equity 
arising  from  facts  perfectly  distinct  from  the 
construction  of  the  instrument  itself.  Tucker 
r.  Madden,  44  Me.  206. 

9.  Lockwood  r.  Geier,  98  Minn.  317,  108 
N.  W.  877,  100  N.  W.  245. 

10.  Wyche  v.  Greene,  16  Ga.  49. 

11.  Boyce  v.  Hamburg-Bremen  F.  Ins.  Co., 
24  Pa.  Super.  Ct.  589. 

12.  Reagan  r.  Bruff,  (Tex.  Civ.  App.  1908) 
108  S.  W.  185.  See  intra,  text  and  note 
63. 

13.  Conditions  precedent  see  inpa,  VII. 
Grounds  for:    Reformation  see  infra,  III. 

Refusing  reformation  see  infra,  IV,  B,  C; 
VIIL 

Invalidity  of  contract  see  infra,  TV,  C. 
Objections  to  relief  see  infra,  VIII. 
I^ersons  entitled  see  infra,  IX. 
Against  whom  reformation  may  be  had  see 
infra,  X. 

Statute  of  frauds  precluding  reformation 
see  Frauds,  Statute  of,  20  Cyc.  279. 

14.  California. —  Ross  v.  Williams,  (1887) 
15  Pac.  47. 

Georgia. —  Ellis  v.  Hunnicutt,  71  Ga.  637. 

loica. —  Parker  v.  Schaller  Sav.  Bank,  98 
Iowa  246,  67  N.  W.  245. 

Kentucky.— ]<ioel  v.  Gill,  84  Ky.  241,  1 
S.  W.  428,  8  Ky.  L.  Rep.  229. 

Missouri. —  Henderson  v.  Dickey,  35  Mo. 
120.  ^ 

New  Hampshire.—  Hitchins  r.  Pettingill,  58 
N.  H.  386. 


North  Carolina. —  Braddy  v.  Parker,  39 
N.  C.  430. 

C/^a/i.— McClure  v.  Little,  15  Utah  379,  49 
Pac.  298,  62  Am.  St.  Rep.  938. 

United  States. —  Tilghman  v.  Tilghman,  23 
Fed.  Cas.  No.  14,045,  Baldw.  464. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments,'"' §  2. 

"  He  who  seeks  equity  must  do  equity." — 
Hence  if  a  party  seeking  reformation  fails  to 
do  equity,  he  must  be  dismissed  without  re- 
lief. Conaway  v.  Gore,  21  Kan,  725;  Jones  v. 
Flannoy,  (Tex.  Civ.  App.  1896)  37  S.  W.  236. 

After  an  equitable  interest  or  estate  has 
vested,  interference  is  warranted,  even  to  the 
extent  of  enjoining  an  action  at  law.  Stevens 
V.  Hertzler,  114  Ala.  563,  22  So.  121. 

15.  Schettiger  v.  Hopple,  3  Grant  (Pa.) 
54. 

16.  See  the  statutes  of  the  several  states. 
See  also  Greer  v.  Caldwell,  14  Ga.  207,  58 
Am.  Dec.  553;  Canedy  v.  Marcy,  13  Gray 
(Mass.)  373;  Salisbury  v.  Miller,  14  Mich. 
160. 

17.  Alabama. —  Keith  v.  Woodruff,  136 
Ala.  443,  34  So.  911;  Teakle  v.  Teakle,  29 
Ala.  403,  405,  where  it  is  said:  "Regarding 
only  so  much  of  the  bill  as  is  sustained  by 
the  proof,  the  complainant's  claim  to  relief 
rests  on  the  single  fact,  that  he  and  a  co- 
terminous land-holder  had  fallen  into  a 
mutual  mistake  as  to  the  line  dividing  their 
freeliolds,  and  had  cleared,  fenced  a-nd  cul- 
tivated accordingly,  for.  a  period  of  four  or 
live  years.  Land  titles  cannot  be  lost  and 
won  by  so  simple  a  process."  See  also  supra, 
text  and  note  5. 

Georgia. — Strieker  r.  Tinkham.  35  Ga.  176, 
89  Am.  Dec.  280. 

Man/laud— l^\\]]ov  r.  Stuart,  107  Md.  23, 
68  All.  273. 

Minuesofa. —  Fritz  v.  Fritz,  94  ]\[inn.  264, 
102  N.  W.  705. 

Neir  Jcrscjf.—  Yan  Houton  r.  Van  Tlouten, 
68  N.  J.  Eq.  358.  59  Atl.  555:  Aller  V. 
Crouter,  64  N.  J.  Eq.  381,  54  Atl.  426. 
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Where  all  the  parties  are  willing  to  reform,  an  action  will  be  entertained,  although 
in  the  same  action  it  is  sought  to  establish  the  priority  of  the  lien  of  a  deed  over  that 
of  defendant's  judgment. 

C.  Necessity  For  Reformation.^^  It  sometimes  happens  that  reforma- 
tion becomes  necessary  to  protect  a  right  or  to  complete  a  remedy.^^ 

D.  Inadequacy  of  Remedy  at  Law —  l.  In  General.  Where  an  action 
arises  upon  an  instrument  which,  from  mutual  mistake,  or  mistake  on  one  side 
and  fraud  or  inequitable  conduct  on  the  other,^^  fails  to  express  the  actual  agree- 
ment, it  is  a  matter  peculiarly  within  the  jurisdiction  of  a  court  of  equity  to  reform 
such  contract  and  grant  relief  in  accordance  with  the  intention  of  the  parties  because 
there  is  no  adequate  remedy  at  law,^^  parol  evidence  being  inadmissible  to  vary  a 
written  instrument. Jurisdiction  to  reform  is  established  whenever  the  remedy 
at  law  is  inadequate.^*  On  the  other. hand,  when  the  remedy  at  law  is  plain  and 
adequate,  clearly  there  is  no  need  for  reformation.^^  Thus  there  is  a  remedy 
at  law  for  mere  clerical  errors,^^  or  the  matter  sought  to  be  reformed  may  come 
within  the  scope  of  a  statute. 

2.  Choice  of  Remedies.  Where  law  and  equity  have  concurrent  power  to 
grant  relief  by  their  respective  remedies,  but  the  remedy  afforded  by  the  law  court 
is  doubtful,  less  adequate,  or  less  specific  than  a  reformation  of  the  instrument 
would  insure,  equity  is  not  ousted  by  the  concurrent  remedy  at  law.^^    Nor  will 


Ohio. —  Webster  v.  Harris,  16  Ohio  490. 

Texas. —  Clack  v.  Wood,  14  Tex.  Civ.  App. 
400,  37  S.  W.  188. 

United  States. —  Willard  v.  Davis,  122  Fed. 
363. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  2. 

18.  Brocking  v.  Straat,  17  Mo.  App.  296. 

19.  Lack  of  necessity  see  infra,  VIII,  B. 

20.  See  cases  cited  infra,  this  note. 
Thus,  where  a  deed  conveyed  by  mistake 

more  land  than  was  intended  and  an  action 
was  brought  to  recover  the  part  included  by 
mistake,  the  deed  had  to  be  reformed  before 
plaintiff  could  recover  the  land.  Popijoy  v. 
Miller,  133  Ind.  19,  32  N.  E.  713.  Also  where 
a  written  contract  was  intended  to  evidence 
a  previous  oral  one,  but  by  mutual  mistake 
failed  to  contain  the  terms  intended,  the  court 
could  not  render  judgment  by  reference  only 
to  the  original  oral  contract,  without  reform- 
ing the  written  one.  Linton  v.  Unexcelled 
Fire- Works  Co.,  128  N.  Y.  672,  28  N.  E.  580 
[reversing  13  N..  Y.  Suppl.  49'5]. 

21.  See  infra,  III,  B-E. 

22.  Illinois. —  Hawlev  v.  Simons,  (1887) 
14  N.  E.  7. 

Iowa. —  Fitchner  v.  Fidelity  Mut.  Fire  As- 
soc., (1896)  68  N.  W.  710. 

NeiD  Jersey. —  Chelsea  Nat.  Bank  v.  Smith, 
(Ch.  1908)  69  Atl.  533. 

Neio  York. —  Many  v.  Beekham  Iron  Co.,  9 
Paige  188. 

Oregon.' —  Sell  wood  v.  Henneman,  36  Oreg. 
575,  60  Pac.  12. 

Pennsylvania. —  Schettiger  v.  Hopple,  3 
Grant  54. 

Tennessee. —  Hardwick  v.  Beard,  10  Heisk. 
659. 

Texas.—  Smith  v.  Fly,  24  Tex.  345,  76  Am. 
Dee.  109. 

23.  See  Evidence,  17  Cyc.  567  et  seq.  Com- 
pare Merritt  v.  Coffin,  152  Ala.  474,  44  So. 
622,  holding  that  where  a  written  contract 
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for  the  sale  of  iron  contemplated  payment  by 
credit  on  a  debt  owing  by  the  seller  to  the 
buyer,  but  by  mutual  mistake  a  provision 
that  payment  .  should  be  so  made  until  the 
indebtedness  was  satisfied  was  omitted,  the 
buyer  was  entitled  to  have  the  contract  re- 
formed, although  the  defect  might  have  been 
aided  by  parol  and  the  provision  made  avail- 
able at  law. 

But  parol  evidence  is  admissible  at  law  to 
identify  chattels  mortgaged;  equity  will 
therefore  not  take  jurisdiction  merely  to  cor- 
rect a  misdescription  in  such  an  instrument. 
Spaulding  v.  Mozier,  57  111.  148. 

24.  Loyd  v.  Phillips,  123  Wis.  627,  101 
N.  W.  1092;  Western  Assur.  Co.  v.  Ward,  75 
Fed.  338,  21  C.  C.  A.  378. 

An  objection  that  the  purpose  of  a  suit  is 
to  try  title,  and  that  therefore  plaintiff  has 
an  adequate  remedy  at  law,  is  untenable 
where  the  complaint  avers  mutual  mistake  as 
to  boundaries,  since  such  averment  confers 
jurisdiction.  Sellwood  v.  Henneman,  36  Oreg. 
575,  60  Pac.  12. 

25.  Craft  v.  Dickens,  78  111.  131;  Loomis 
17.  Freer,  4  111.  App.  547;  Glass  v.  Hulbert, 
102  Mass.  24,  3  Am.  Rep.  418;  Bowman  v. 
Poppenberg,  53  Misc.  (N.  Y.)  373,  103  N.  Y. 
Suppl.  245;  Commercial  Bank  v.  Philadelphia 
County  F.  Ins.  Co.,  84  Wis.  12,  54  N.  W. 
109. 

26.  Carr  v.  Williams,  10  Ohio  305,  36  Am. 
Dec.  87.  But  compare  Chelsea  Nat.  Bank  v. 
Smith,  (N.  J.  Ch.  1908)  69  Atl.  533. 

27.  Brainerd  v.  Arnold,  27  Conn.  617. 
Where,  by  statute,  the  cutting  of  timber 

by  a  lessee  for  a  term  of  years  is  waste,  it 
would  be  unnecessary  to  correct  a  lease  by 
the  insertion  of  a  provision  against  such 
waste.    Brainerd  v.  Arnold,  27  Conn.  617. 

28.  Alabama. —  Merritt  v.  Coffin,  152  Ala. 
474,  44  So.  622. 

Connecticut. —  Montville  v.  Haughton,  7 
Conn.  543. 
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jurisdiction  in  equity  be  denied  simply  because  the  action  was  brought  at  law 
first.2^ 

E.  Discretion  of  Court.  The  remedy  by  suit  in  equity  to  reform  a  written 
instrument  is  not  absolute;  it  is  discretionary  with  the  court  whether  under  all 
the  circumstances  the  remedy  is  necessary  to  complete  the  ends  of  justice.^^ 

III.  Grounds  for  Reformation.^^ 

A.  In  General.  If  an  instrument  fails  to  embody  the  actual  agreement  made, 
or  transaction  determined  upon  by  the  parties  thereto,  reformation  is  the  proper 
remedy,  when  a  case  is  made  out  by  proper  proof ;  but  the  instrument  sought 
to  be  corrected  must  fail  to  express  the  real  agreement  or  transaction  because  of 
mistake  common  to  both  parties, or  because  of  mistake  on  one  side  and  fraud  or 
inequitable  conduct  on  the  other.^*  A  mere  misunderstanding  of  the  facts  is  not 
sufficient  ground  for  asking  reformation.^^    It  is  only  necessary  that  the  instru- 


Georgia. —  Wall  v.  Arrington,  13  Ga.  88. 

Illinois. —  Braithwaite  v.  Henneberry,  124 
111.  App.  407  {affirmed  in  222  111.  50,  78  N.  E. 
34]. 

loica. —  Roberts  v.  Taliaferro.  7  Iowa  110. 

Maryland. —  Delaware  State  F.  &  M.  Ins. 
Co.  V.  Gillett,  54  Md.  219;  Ben  Franklin  Ins. 
Co.  V.  Gillett,  54  Md.  212;  Newcomer  v.  Kline, 
11  Gill  &  J.  457,  37  Am.  Dec.  74. 

'New  York. —  Gallup  v.  Bernd,  1  N.  Y. 
Suppl.  478. 

North  Carolina. —  Williams  v.  Burnett,  45 
N.  C.  209. 

Wisconsin. —  Loyd  v.  Phillips,  123  Wis. 
627,  101  N.  W.  1092. 

United  States. —  Western  Assur.  Co.  v. 
Ward,  75  Fed.  338,  21  C.  C.  A.  378;  Hancock 
V.  Cossett,  45  Fed.  754. 

The  mere  fact  that  a  remedy  at  law  exists 
does  not  exclude  the  jurisdiction  of  equity  to 
reform.  Braithwaite  i*.  Henneberry,  124  111. 
App.  407  [affk^med  in  222  111.  50,"  78  N.  E. 
34]. 

That  a  motion  to  reform  a  mortgage,  de- 
cree, and  certificate  of  sale  for  misdescription 
of  lots  could  be  maintained  in  a  foreclosure 
suit  does  not  preclude  an  independent  equi- 
table action  for  the  same  purpose.  Busey  v. 
Moraga,  130  Cal.  586,  62  Pac.  1081. 

Election  of  remedies  see  15  Cyc.  259. 

29.  Lorraine  v.  Long,  6  Cal.  452  (even 
though  complainant  could  there  have  set  up 
equitable  defense  asking  reformation)  ;  Haw- 
ley  V,  Simons,  (111.  1887)  14  N.  E.  7;  Gump's 
Appeal,  65  Pa.  St.  476. 

The  pendency  of  an  action  at  law  will  not 
prevent  a  party  from  maintaining  a  suit  in 
equity  to  reform  a  contract,  as  where  the 
change  from  one  forum  to  another  will  not 
increase  plaintiff's  right,  but  may  deprive 
defendant  of  a  cross  action  on  a  warranty. 
Providence  Steam  Engine  Co.  v.  Hathaway 
Mfg.  Co.,  79  Fed.  512. 

30.  Hunter  v.  Bilyeu,  30  111.  228; 
Schwickerath  v.  Cooksey,  53  Mo.  75 ;  Hender- 
son V.  Dickey,  35  Mo.  120;  Welles  v.  Yates, 
44  N.  Y.  525. 

Ohio  Const.  (1870)  art.  2,  §  28,  provides 
that  the  general  assembly  may  authorize 
courts  to  carry  into  effect  on  such  terms  as 


shall  be  just  and  equitable  the  manifest  in- 
tention of  the  parties  by  correcting  omissions, 
defects,  and  errors  in  instruments.  In  pursu- 
ance of  this  section  act  March  10,  1859,  pro- 
vides that  it  shall  be  competent  for  the  courts 
of  the  state  to  give  full  effect,  according  to 
the  manifest  intention  of  the  parties,  to  in- 
struments in  which  there  are  omissions,  de- 
fects, or  errors.  This  act  was  interpreted  to 
be  permissive  onlv,  and  not  mandatory.  See 
Hout  V.  Hout,  20*^ Ohio  St.  119. 

31.  Grounds  for  refusing  reformation  see 
infra,  VIII. 

32.  Arkansas. —  Tillar  v.  Wilson,  79  Ark. 
256,  96  S.  W.  381. 

Illinois. —  School  Inspectors  v.  Tyng,  135 
in.  App.  571. 

Kentucky.— FiQkett  v.  Taylor,  96  S.  W. 
1111,  29  Ky.  L.  Rep.  1219. 

Maryland. —  Cohen  v.  Numsen,  104  Md. 
676,  65  AtL  432. 

Missouri. —  Moran  Bolt,  etc.,  Mfg.  Co.  v. 
St.  Louis  Car  Co.,  210  Mo.  715,  109  S.  W. 
47. 

Texas. —  Laufer  v.  Moppins,  44  Tex.  Civ. 
App.  472,  99  S.  W.  109. 

West  Virginia. —  Isner  v.  Nydegger,  63 
W.  Va.  677,  60  S.  E.  793. 

United  States. —  Carrell  v.  McMurray,  136 
Fed.  66L 

England. —  Wilkinson  v.  Nelson,  7  Jur. 
N.  S.  480,  9  Wkly.  Rep.  393;  Worsley  v. 
Granville,  2  Ves.  333,  28  Eng.  Reprint  214. 

Canada. —  Lawson  v.  Jones,  40  Nova  Scotia 
303. 

See  42  Cent.  Dig.  tit.  "Reformation  of  In- 
struments." §  68. 

33.  See  infra.  Ill,  T>,  1. 

34.  See  infra,  III,  E,  1. 

A  contract  made  without  fraud  or  mistake 
may  not  be  modified  in  equity  to  give  either 
party  a  better  bargain  while  he  retains  all 
the  benefits  of  the  original  trade.  Gatch  r. 
Burnes,  137  Fed.  781  [affir7ning  132  Fed. 
485],  dictum.  See  also  Johnson  r.  Austin, 
86  Ark.  446,  111  S.  W.  455. 

35.  Whitworth  v.  Lowell,  178  ISIass.  43.  59 
N.  E.  760 ;  Story  r.  Conger,  36  N.  Y.  673,  93 
Am.  Dec.  546.  See  also  infra,  text  and  notes 
48,  70,  79. 
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ment  substantially  speaks  the  intention  and  adequately  expresses  the  agreement 
of  the  parties. 

B.  Mistake  of  Fact  —  l.  In  General.  It  is  settled  by  a  host  of  authori- 
ties that  when,  because  of  a  mistake  of  fact,  an  instrument  does  not  express  the 
agreed  intention  of  the  parties,  equity  will  correct  such  mistake  unless  the  right 
of  third  parties  intervene.^^ 


36.  Alabama. —  Robertson  v.  Walker,  51 
Ala.  484 

Connecticut. —  Thompsonville  Scale  Mfg. 
Co.  V.  Osgood,  26  Conn.  16. 

loioa. —  Chicago  Title,  etc.,  Co.  v.  Smyth, 
94  Iowa  401,  62       W.  792. 

Maryland. —  McEldery  v.  Shiplev,  2  Md. 
25,  56  Am.  Dec.  703. 

New  York. —  Fuller  v.  Schrenk,  58  K  Y. 
App.  Div.  222,  68  N.  Y.  Suppl.  781  [affirmed 
in  171  N.  Y.  671,  64  N.  E.  1126]. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  68. 

37.  "  Mistake  of  fact "  defined  see  20  Cyc. 
809. 

Knowledge  of  contents  of  instrument  as 
precluding  reformation  see  infra,  VIII,  C. 

38.  Alabama. —  Clopton  v.  Martin,  11  Ala. 
187. 

Arkansas. —  See  Mitchell  Mfg.  Co.  v.  Kemp- 
ner,  84  Ark.  349,  105  S.  W.  880. 

California. —  Los  Angeles,  etc.,  R.  Co.  v. 
Liverpool  Salt  Co.,  150  Cal.  21,  87  Pac.  1029. 

Florida. —  Jacobs  v.  Parodi,  50  Fla.  541, 
39  So.  833. 

Georgia. — ^  Nelson  v.  Spence,  129  Ga.  35,  58 
S.  E.  697;  Ward  v.  Allen,  28  Ga.  74;  Greer  v. 
Caldwell,  14  Ga.  207,  58  Am.  Dec.  553;  Reese 
V.  Wyman,  9  Ga.  430;  Trout  v.  Goodman,  7 
Ga.  383. 

Illinois. —  Home  Ins.,  etc.,  Co.  v.  Myer,  93 
111.  271. 

Indiana. —  Gray  v.  Supreme  Lodge  K.  H., 
118  Ind.  293,  20* N.  E.  833;  Baker  v.  Pyatt, 
108  Ind.  61,  9  N.  E.  112. 

Iowa. —  Thomason  v.  Capital  Ins.  Co.,  92 
Iowa  72,  61  N.  W.  843;  Clute  v.  Frasier,  58 
Iowa  268,  12  N.  W.  327;  Warburton  v.  Lau- 
man,  2  Greene  420.  See  also  Fullerton  v. 
Des  Moines,  (1908)   115  N.  W.  607. 

Kentucky. —  Anderson  v.  Bacon,  1  A.  K. 
Marsh.  48;  Dean,?;.  Hall,  105  S.  W.  98,  31 
Ky.  L.  Rep.  1306. 

Maine. —  National  Traders'  Bank  v.  Ocean 
Ins.  Co.,  62  Me.  519;  Peterson  v.  Grover,  20 
Me.  363. 

Maryland. —  National  F.  Ins.  Co.  v.  Crane, 
16  Md.  260,  77  Am.  Dec.  289. 

Massachusetts. —  Eustis  Mfg.  Co.  v.  Saco 
Brick  Co.,  198  Mass.  212,  84  N.  E.  449. 

Minnesota. —  Croakston  Imp.  Co.  V.  Mar- 
shall, 57  Minn.  333,  59  N.  W.  294,  47  Am. 
St.  Rep.  612. 

Mississippi. —  Mosby  v.  Wall,  23  Miss.  81, 
55  Am.  Dec.  71. 

Missouri. —  Moran  Bolt,  etc.,  Mfg.  Co.  v. 
St.  Louis  Car  Co.,  210  Mo.  715,  109  S.  W. 
47 ;  Tesson  v.  Atlantic  Mut.  Ins.  Co.,  40  Mo. 
33,  93  Am.  Dec.  293;  Leitensdorfer  i;.  Delphy, 
15  Mo.  160,  55  Am.  Dec.  137. 

New  Jersey. —  Graham   v.   Berryman,  19 
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N.  J.  Eq.  29;  Firmstone  v.  De  Camp,  17 
N.  J.  Eq.  309. 

New  York. —  Bryce  v.  Lorillard  F.  Ins.  Co., 
55  N.  Y.  240,  14  Am.  Rep.  249;  Prior  v.  Wil- 
liams, 3  Abb.  Dec.  624,  2  Keyes  530,  3  Keyes 
231;  Pennell  v.  Wilson,  2  Rob.  505;  Titus  v. 
Perry,  13  N.  Y.  St.  237;  Witthaus  v.  Schack, 
57  How.  Pr.  310;  Humphreys  v.  Hurtt,  50 
How.  Pr.  291. 

North  Carolina. —  Braddy  v.  Parker,  39 
N.  C.  430. 

Ohio. —  Thompson  i\  Thompson,  18  Ohio  St. 
73;  Graham  v.  Fireman's  Ins.  Co.,  2  Disn.  255. 

Pennsylvania. —  Kastenbader  v.  Peters,  80 
Pa.  St.  438. 

South  Dakota. —  Hughes  v.  Payne,  (1908) 
117  N.  W.  363. 

Tennessee. —  Cromwell  v.  Winchester,  2 
Head  389;  King  v.  Doolittle,  1  Head  77; 
Helm  V.  Wright,  2  Humphr.  72;  Mayfield  v. 
Seawell,  Cooke  437. 

West  Virginia. —  Isner  v.  Nydegger,  63 
W.  Va.  677,  60  S.  E.  793;  Fishack  v.  Ball, 
34  W.  Va.  644,  12  S.  E.  856;  Allen  v.  Yeater, 
17  W.  Va.  128. 

Wyoming. —  Weltner  v.  Thurman,  (1908) 
98  Pac.  590,  (1909)  99  Pac.  1128. 

England. —  Mortimer  v.  Shortall,  1  C.  &  L. 
417,  2  Dr.  &  War.  363;  Walsh  v.  Trevanion, 
12  Jur.  344,  16  Sim.  178,  39  Eng.  Ch.  178, 
60  Eng.  Reprint  841 ;  Exeter  v.  Exeter,  2  Jur. 
535,  7  L.  J.  Ch.  240,  3  Myl.  &  C.  321,  14  Eng. 
Ch.  321,  40  Eng.  Reprint  949;  Towers  v. 
Moor,  2  Vern.  Ch.  98,  23  Eng.  Reprint  673; 
Willan  V.  Willan,  16  Ves.  Jr.  72,  33  Eng. 
Reprint  911;  Townshend  v.  Stangroom,  6 
Ves.  Jr.  328,  5  Rev.  Rep.  312,  31  Eng.  Re- 
print 1076.  The  rule  is  stated  as  a  dictum 
in  Langley  v.  Brown,  2  Atk.  196,  26  Eng.  Re- 
print 521,  and  Gordon  v.  Hertford,  2  Madd. 
106,  17  Rev.  Rep.  195,  56  Eng.  Reprint  274. 

See  42  Cent.  Dig.  tit.  "Reformation  of  In- 
struments," §  69. 

Restatement  of  rule. —  In  Ivinson  v.  Hut- 
ton,  98  U.  S.  79,  25  L.  ed.  66,  Clifford,  J., 
said :  "  If  through  mistake  or  accident  the 
instrument  has  been  incorrectly  framed,  or  if 
the  transaction  is  vitiated  by  illegality  or 
fraud,  or  if  the  instrument  was  executed  in 
ignorance  or  mistake  of  facts  material  to  its 
operation,  the  error  may  be  corrected  or  the 
erroneous  transaction  may  be  rescinded." 
With  this  general  doctrine  the  cases  are  in 
accord. 

A  mistake  evident  from  the  face  of  the  in- 
strument will  be  reformed.  Mississippi  Val- 
ley Trust  Co.  V.  McDonald,  146  Mo.  467,  48 
S.  W.  483.  Com^pare  In  re  De  la  Touche, 
L.  R.  10  Eq.  59,  40  L.  J.  Ch.  85.  But  com- 
pare supra,  text  and  notes  25-27. 

39.  Burke  v.  Anderson,  40  Ga.  535;  Dil- 
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2.  What  Constitutes  —  a.  In  General.  As  a  ground  for  reformation,  such 
mistake  of  fact  exists  when  the  parties  under  some  erroneous  conviction  of  law 
or  fact  include  within  the  written  evidence  of  the  agreement  something  which 
should  not  be  there/^  or  omit  from  such  instrument  something  which  should  be 
there/^  or  so  express  their  agreement  that  it  sets  forth  something  different  from 
what  was  intended/*  all  of  which  they  would  not  have  done  but  for  the  erroneous 


lard  V.  Jones,  229  111.  119,  82  K  E.  206; 
Boone  v.  Graham,  215  111.  511,  74  N.  E.  559; 
Blackie  v.  Clark,  15  Beav.  595,  22  L.  J.  Ch. 
377,  51  Eng.  Reprint  669. 

40.  King  v.  Doolittle,  1  Head  (Tenn.)  77. 
See  also  cases  cited  in^ra,  notes  42,  43.  Com- 
pare  infra,  III,  C,  2. 

A  mistake  in  one  state  as  to  the  laws  of 
another  state  is  a  mistake  of  fact.  Samp- 
son V.  Mudge,  13  Fed.  260. 

41.  American  Freehold  Land  Mortg.  Co. 
V.  Pace,  23  Tex.  Civ.  App.  222,  56  S.  W.  377. 
See  also  cases  cited  infra,  notes  42,  43. 

42.  California. —  San  Jose  Ranch  Co.  v. 
San  Jose  Land,  etc.,  Co.,  132  Cal.  582,  64 
Pac.  1097,  holding  that  a  mistake  of  fact  as 
ground  for  reformation  is  provided  in  Cal. 
Civ.  Code,  §§  3399-3402. 

Illinois. —  Chandler  v.  Morey,  96  111.  App. 
278  [affirmed  in  195  111.  596,  63  N.  E.  512]. 
See  also  Dillard  v.  Jones,  229  111.  119,  82 
N.  E.  206. 

Indiana. —  Hileman  v.  Wright,  9  Ind.  126; 
Earl  V.  Van  Natta,  29  Ind.  App.  532,  64 
N.  E.  901. 

loica. —  Barry  v.  Rownd,  119  Iowa  105,  93 
N.  W.  67;  Hansbrandt  v.  Hofler,  117  Iowa 
103,  90  N.  W.  494;  Jones  v.  Price,  (1901)  86 
N.  W.  219. 

Kentucky. —  Welch  v.  Lefler,  66  S.  W.  619, 
23  Ky.  L.  Rep.  2024. 

Michigan. —  Eberle  v.  Heaton,  124  Mich. 
205,  82  N.  W.  820. 

NelrasJca. —  Shelby  v.  Creighton,  (1902)  96 
K  W.  382,  383,  where  it  is  said:  "It  is  a 
principle  of  not  infrequent  application  that 
where  a  contract  is  so  broad  in  its  language 
as  to  cover  matters  of  which  the  parties  were 
ignorant,  equity  may  confine  its  application 
to  the  real  purposes  of  the  bargain." 

New  Hampshire. —  Winnipisseogee  Lake 
Cotton,  etc.,  Mfg.  Co.  v.  Perley,  46  N.  H.  83. 

North  Carolina. —  Southern  Finishing,  etc., 
Co.  V.  Ozment,  132  N.  C.  839,  44  S.  E.  681. 

North  Dakota. —  Benesh  v.  Travelers'  Ins. 
Co.,  14  N.  D.  39,  103  N.  W.  405. 

Texas. —  American  Freehold  Land  Mortg. 
Co.  V.  Pace,  23  Tex.  Civ.  App.  222,  56  S.  W. 
377. 

Washington. —  Lord  v.  Horr,  30  Wash.  477, 
71  Pac.  23. 

Wyoming. —  See  Weltner  v.  Thurmond, 
(1908)  98  Pac.  590,  (1909)  99  Pac.  1128. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  69. 

Compare  Moore  v.  Tate,  114  Ala.  582,  21 
So.  820  {explained  in  Orr  v.  Echols,  119  Ala. 
340,  24  So.  357.  358]. 

43.  Arkansas. —  Perrv  v.  Sadler,  76  Ark. 
43,  88  S.  W.  832. 

District  of  Columbia. —  Manogue  v.  Bryant, 
15  App.  Cas.  245. 


Georgia. —  Kitchens  v.  Usry,  121  Ga.  294, 
48  S.  E.  945. 

Illinois. —  Wiemer  v.  Himmel,  200  111.  374, 
65  N.  E.  680. 

Kentucky. —  Thomas  v.  Conrad,  114  Ky. 
841,  71  S.  W.  903,  74  S.  W.  1084,  24  Ky.  L. 
Rep.  1630,  25  Ky.  L.  Rep.  169. 

Missouri. — ^  Epperson  v.  Epperson,  161  Mo. 
577,  61  S.  W.  853;  Leitensdorfer  v.  Delphy, 
15  Mo.  160,  55  Am.  Dec.  137. 

New  Jersey. —  Whelen  v.  Osgoodby,  62  N.  J. 
Eq.  571,  50  Atl.  692. 

New  York. —  Waterloo  First  Nat.  Bank  v. 
Bacon,  113  N.  Y.  App.  Div.  612,  98  N.  Y. 
Suppl.  717  [affirmed  in  189  N.  Y.  533,  82 
N.  E.  1126J. 

Pennsylvania. —  Hallett  v.  Pollock,  31 
Pittsb.  Leg.  J.  N.  S.  232. 

Washington. — Land  Mortg.  Bank  of  North- 
western America  v.  Nicholson,  24  Wash.  258, 
64  Pac.  156. 

Wisconsin. —  Auer  v.  Mathews,  129  WiSo 
143,  108  N.  W.  45. 

United  States. —  Chicago,  etc.,  R.  Co.  v. 
Green,  114  Fed.  676. 

England. —  Cordeaux  v.  Fullerton,  41  L.  T. 
Rep.  N.  S.  651,  28  Wkly.  Rep.  320. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  69. 

Subsequent  alteration  of  contract  by  parol. 
— '  Where  an  agreement  respecting  the  con- 
veyance of  land  is  made  in  writing,  and 
afterward  it  is  altered  or  a  new  contract  is 
substituted  therefor  in  parol,  and  in  the  con- 
veyance under  the  parol  agreement  a  mistake 
of  omission  is  made,  the  party  against  whom 
it  is  made  may  have  the  same  corrected  and 
a  conveyance  executed  according  to  the  parol 
modification.  Forest  v.  Mcintosh,  4  Iowa 
596.  Compare  Queens  Ins.  Co.  v.  John  Spry 
Lumber  Co.,  138  111.  App.  620. 

If  an  agreement  to  sell  land  is  made  with 
a  reservation,  but  such  reservation  is  omitted 
from  the  instrument  representing  the  agree- 
ment through  mistake,  reformation  will  be 
allowed.  Jacobs  v.  Parodi,  50  Fla.  541.  39 
So.  833;  Pinkhcam  r.  Pinkham,  60  Nebr.  600. 
83  N.  W.  837,  61  Nebr.  336,  85  N.  W.  285; 
Haslett  V.  Stephany,  55  N.  J.  Eq.  68,  36  Atl. 
498;  Pinchback  r.'  Bessemer  Min.,  etc.,  Co., 
137  N.  C.  171,  49  S.  E.  106. 

No  reniedy  for  a  "  hard  bargain  "  caused  by 
omission. —  Reformation  was  refused  a  com- 
plainant who  sought  to  have  a  mortgage 
cover  one  hundred  and  twenty-five  lots 
whereas  it  only  covered  eighty-six,  as  the 
mortgage  was  a  deed  and  defeasance,  and  the 
time  for  redemption  had  passed,  so  that  the 
transaction  was  a  "  hard  bargain."  Acker- 
man  v.  Bogrisch,  (N.  J.  Ch.  1901)  50  Atl. 
673.    So;'  n]s(i  i)if)-(i.  toxi  and  note  57. 

44.  Wicneke  r.'  Deputy,  31  Ind.  App.  621, 
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conviction;  but  the  agreement  itself  in  all  cases  should  be  a  definite  agreement.^® 
In  all  cases  the  mistake  against  which  reformation  is  sought  must  relate  to  some- 
thing within  the  contemplation  of  the  parties  in  making  their  contract,  to  some- 
thing agreed  upon^  but  not  written  out  as  agreed  upon,  and  therefore  not  covered, 
but  intended  to  be  covered,  by  the  written  instrument.*^  A  mistake  in  judgment  is 
not  a  mistake  of  fact.*^  Nor  is  a  mistake  as  to  the  efficacy  of  words  used  to  express 
the  intent  of  the  parties  a  mistake  of  facts  such  as  to  be  ground  for  reformation.*^ 
Failure  of  the  minds  to  meet,  so  that  one  party  believes  the  contract  means  one 
thing,  and  the  other  party  believes  it  means  another,  is  not  a  mistake  of  fact, 
such  as  to  be  remedied  by  reformation.^^  A  mistake  will  not  be  corrected  if  the 
fact  be  unknown  to  both  parties,  or  if  each  has  equal  and  adequate  means  of 
information  in  regard  to  it,  the  parties,  in  such  cases,  having  acted  in  good  faith.^^ 
b.  Mistake  by  Scrivener  or  Draftsman  —  (i)  In  General.  Wherever  an 
instrument  is  drawn  with  the  intention  of  carrying  into  execution  an  agreement 
previously  made,  but  which  by  mistake  of  the  draftsman  or  scrivener,  either 
as  to  law    or  fact,^^  does  not  fulfil  the  intention,  but  violates  it,  there  is  ground 


68  N.  E.  921 ;  Prescott  v.  Hixon,  22  Ind.  App. 
139,  53  N.  E.  391,  72  Am.  St.  Rep.  291;  Green 
V.  Dempster  Mill  Mfg.  Co.,  (Iowa  1900)  .  82 
N.  W.  483;  Nutall  v.  Nutall,  82  S.  W.  377, 
26  Ky.  L.  Rep.  671;  Pictet  Spring  Water 
Ice  Co.  V.  Citizens'  Ins.  Co.,  71  S.  W.  514. 
24  Ky.  L.  Rep.  1461 ;  Cook  v.  Westchester  F. 
Ins.  Co.,  60  Nebr.  127,  82  N.  W.  315. 

45.  See  cases  cited  supra,  notes  40-44, 

46.  Auer  v.  Mathews,  129  Wis.  143,  108 
N.  W.  45. 

47.  Illinois. —  Queen  Ins.  Co.  v.  John  Spry 
Lumber  Co.,  138  111.  App.  620. 

Iowa. —  Hausbrandt  v.  Hofler,  117  Iowa 
103,  90  N.  W.  494. 

Missouri. —  Tesson  v.  Atlantic  Mut.  Ins. 
Co.,  40  Mo.  33,  93  Am.  Dec.  293. 

'Nebraska. —  Shelby  v.  Creighton,  2  Nebr. 
(Unoff.)  264,  267,  96  N.  W.  382. 

New  Yorfc.— Curtis  ?;.  Albee,  167  N.  Y.  360, 
60  N.  E.  660;  Kilmer  v.  Smith,  77  N.  Y. 
226,  33  Am.  Rep.  613;  Jackson  v.  Andrews, 
59  N.  Y.  244;  Garvey  v.  New  York  Bldg. 
Loan  Banking  Co.,  57  N.  Y.  App.  Div.  193, 
68  N.  Y.  Suppl.  317. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In 
struments,"  §  69. 

An  attempt  to  supersede  a  written  agree- 
ment with  the  parol  negotiations  which  pre- 
ceded and  induced  it  cannot  succeed  under 
the  form  of  a  suit  in  equity  to  reform  this 
contract.  Queen  Ins.  Co.  v.  John  Spry  Lum- 
ber Co.,  138  111.  App.  620.  Compare  Forest 
V.  Mcintosh,  4  Iowa  596. 

A  contract  with  the  federal  government  for 
imprinting  revenue  stamps  will  not  be  re- 
formed by  incorporating  clauses  in  a  prior 
communication  from  the  commissioner  of  in- 
ternal revenue  to  contractors  then  engaged  in 
that  work,  stating  certain  requirements, 
when  there  is  no  evidence  that  the  contract 
was  not  drawn  just  as  the  government  in- 
tended; although,  when  executing  the  con- 
tract, the  contractor  was  assured,  that  the 
only  changes  from  a  former  contract  were 
those  contained  in  the  commissioner's  letter. 
Milliken  Imprinting  Co.  v.  U.  S.,  40  Ct.  CI. 
81  {reversed  in  202  U.  S.  168,  26  S.  Ct.  572, 
50.  L.  ed.  980]. 
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48.  Durant  v.  Bacot,  13  N.  J.  Eq.  201. 
Compare  White  v.  Williams,  48  Barb.  (N.  Y.) 
222  ircversed  in  48  N.  Y.  344].  See  also 
supra,  text  and  note  35 ;  infra,  notes  70,  79. 

Where  parties,  on  the  advice  of  counsel, 
deliberately  adopted  a  mortgage  to  express 
their  agreement  for  a  deed  subject  to  a  right 
to  repurchase,  equity  will  afford  them  no 
relief  by  way  of  reformation.  Rogers  v. 
Smith,  (Tenn.  Ch.  App.  1898)  48  S.  W.  700. 
See  infra,  text  and  note  70. 

49.  jMarshall  v.  Westrope,  98  Iowa  324, 
67  N.  W.  257;  Leitensdorfer  v.  Delphy,  15 
Mo.  160,  55  Am.  Dec.  137. 

50.  Rowley  f.  Flannelly,  30  N.  J.  Eq.  612; 
Avery  v.  Equitable  L.  Assur.  Soc,  117  N.  Y. 
451,  23  N.  E.  3;  Paine  v.  Jones,  75  N.  Y. 
593;  Wilson  v.  Deen,  74  N.  Y.  531;  Mead 
V.  Westchester  F.  Ins.  Co.,  64  N.  Y.  453; 
Kent  V.  Manchester,  29  Barb.  (N.  Y.)  595; 
Curtis  V.  Giles,  7  Misc.  (N.  Y.)  590,  28  N.  Y. 
Suppl.  489;  Stapylton  v.  Scott,  13  Ves.  Jr. 
425,  33  Eng.  Reprint  353;  Calverley  v.  Wil- 
liams, 10  Ves.  Jr.  210,  1  Rev.  Rep.  118, 
30  Eng.  Reprint  306. 

Cancellation  instead  of  reformation  see  in- 
fra, III,  D,  2. 

51.  Wood  V.  Patterson,  4  Md.  Ch.  335; 
Westinghouse  v.  Remington  Salt  Co.,  116 
N.  Y.  App.  Div.  123,  911,  101  N.  Y.  Suppl. 
303  [affirmed  in  189  N.  Y.  515,  81  N.  E. 
766]. 

52.  Canedy  v.  Marcy,  13  Gray  (Mass.) 
373,  377  (where  it  is  said:  "It  is  the  mis- 
take of  the  parties  to  the  deeds  which  we 
are  to  inquire  into;  and  if  they  were  mis- 
led by  a  misplaced  confidence  in  the  skill  of 
the  scrivener,  it  can  hardly  be  said  to  be  a 
mistake  of  law  and  not  of  fact  on  their 
part")  ;  Smith  v.  Owens,  63  W.  Va.  60,  59 
S.  E.  762;  Lawson  v.  Jones,  40  Nova  Scotia 
303. 

53.  Connecticut. —  Hartford,  etc.,  Ore  Co. 
V.  Miller,  41  Conn.  112. 

/ow;a.— Flynn  v.  Finch,  137  Iowa  378,  114 
N.  W.  1058;  Nowlin  v.  Pyne,  47  Iowa  293. 

Kentuckij. —  Thomas  v.  Conrad,  114  Ky. 
841,  71  S.'  W.  903,  74  S.  W.  1084,  24  Ky. 
L.  Rep.  1630,  25  Ky.  L.  Rep.  169;  Kentucky 


EEFORMATION  OF  INSTRUMENTS   [34  Cyc]  911 


to  correct  the  mistake  by  reforming  the  instrument,  and  enforcing  a  specific  per- 
formance of  the  original  contract  according  to  the  real  intention  of  the  parties.^* 

(ii)  Unskilfulness  or  Ignorance.  It  is  immaterial  whether  the  mis- 
take arose  from  the  unskilfulness  or  ignorance  of  the  draftsman,  so  long  as  the 
true  agreement  of  the  parties  is  not  expressed. 

e.  Mistake  Subsequently  Developed.  The  mistake  must  have  been  as  to  the 
intention  of  the  parties  at  the  time  the  instrument  was  executed,  and  not  as 
affected  or  developed  by  subsequent  events  or  by  the  consequences  resulting 
from  the  instrument  as  executed,  in  order  to  justify  reformation  on  the  ground 
of  mistake. Error  in  making  a  bargain  or  failure  to  realize  as  much  as  was 
anticipated  is  beyond  the  reach  of  chancery.^  ^ 

C.  Mistake  of  Law    — l.  In  General.    It  has  been  frequently  asserted 
that  a  mistake  of  law  is  not  a  ground  for  reformation,^^  but  of  late  years  the  dis- 
position of  the  courts  seems  to  be  to  qualify  that  proposition  by  many  exceptions, 
so  that  there  is  much  contrariety  of  opinion  as  to  a  general  rule.    The  most  broadly 


Citizens'  Bldg.,  etc.,  Assoc.  v.  Lawrence,  106 
Ky.  88,  49  S.  W.  1059,  20  Ky.  L.  Rep.  1700; 
Scales  V.  Ashbrook,  1  Mete.  358;  Inskoe  v. 
Proctor,  6  T.  B.  Mon.  311. 

Massachusetts. —  Wilcox  v.  Lucas,  121 
Mass.  21. 

Missouri. —  Smith  i\  St.  Louis  Beef  Can- 
ning Co.,  14  Mo.  App.  522. 

Nehraska. —  Story  v.  Gammell,  68  Nebr. 
709,  94  N.  W.  982. 

New  York. —  Linton  v.  Unexcelled  Fire- 
Works  Co.,  128  N.  Y.  672,  28  N.  E.  580; 
Hebler  v.  Brown,  18  Misc.  395,  41  N.  Y. 
Suppl.  441;  Smith  v.  Howard,  20  How.  Pr. 
151. 

North  Carolina. —  Clemmons  v.  Drew,  55 
N.  C.  314. 

Ohio. —  Toledo  v.  Schulters,  11  Ohio  Cir. 
Ct.  528,  5  Ohio  Cir.  Dec.  269. 

Pennsylvania. —  Baab  v.  Houser,  203  Pa. 
St.  470,  53  Atl.  344;  Huss  v.  Morris,  63  Pa. 
St.  367. 

Texas. —  Glisson  v.  Craig,  1  Tex.  App.  Civ. 
Cas.  §  42. 

Vermont.— B-oyi  v.  Hoyt,  77  Vt.  244,  59 
Atl.  845. 

V/est  Virginia. —  Smith  v.  Owens,  63  W. 
Va.  60,  59  S.  E.  762;  Ferrell  v.  Terrell,  53 
W.  Va.  515,  44  S.  E.  187;  Lough  v.  Michael, 
37  W.  Va.  679,  17  S.  E.  181,  470;  Troll  v. 
Carter,  15  W.  Va.  567. 

Wisconsin. —  Silbar  v.  Ryder,  63  Wis.  106, 
23  N.  W.  106. 

United  States. —  Hunt  v.  Rousmanier,  1 
Pet.  1,  7  L,  ed.  27;  Sampson  v.  Mudge,  13 
Fed.  260. 

England. —  Hunburn  v.  Curtis,  Fitzg.  118, 
94  Eng.  Reprint  680. 

Canada,. —  Lawson  v.  Jones,  40  Nova  Scotia 
303. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  70. 

Under  Mass.  St.  (1856)  c.  38,  the  court  has 
jurisdiction  to  reform  a  deed  of  real  estate, 
on  clear  oral  evidence  that  it  was  not  writ- 
ten according  to  the  intention  of  the  parties, 
although  tlie  scrivener  used  the  words  which 
he  intended.    Canedy  v.  Marcy,  13  Gray  373. 

When  the  mistake  works  no  detriment  the 
rule  may  be  inapplicable.  Miller  v.  Savage, 
62  N.  J.  Eq.  746,  48  Atl.  1004. 


54.  Nutall  V,  Nutall,  82  S.  W.  377,  26  Ky. 
L.  Rep.  671. 

Mistake  of  law  of  draftsman  see  infra,  III, 
C,  2,  d. 

55.  Larkins  v.  Biddle,  21  Ala.  252;  Slack 
V.  Craft,  (N.  J.  Ch.  1904)  57  Atl.  1014; 
Huson  V.  Pitman,  3  N.  C.  331;  Hoyt  v. 
Hoyt,  77  Vt.  244,  59  Atl.  845. 

Where  the  meaning  of  an  instrument  is 
conjectural,  apart  from  its  eifect  according 
to  the  ordinary  rules  of  construction,  the 
court  cannot  take  upon  itself  to  declare  that 
the  mistake  arose  from  the  ignorance  of  the 
draftsman.  Williams  v.  Houston,  57  N.  C. 
277. 

56.  Turner  v.  Kelly,  70  Ala.  85;  Kennedy 
V.  Umbaugh,  Wright  (Ohio)  327.  Compare 
McAdow  V.  Wright,  128  Mo.  App.  358,  107 
S.  W.  421. 

57.  Kennedy  v.  Umbaugh,  Wright  (Ohio) 
327.    See  supra,  note  43. 

58.  "  Mistake  of  law "  defined  see  20  Cyc. 
809. 

59.  Heavenridge  v.  Mondy,  49  Ind.  434; 
Baldwin  v.  State  Ins.  Co.,  60  Iowa  497,  15 
N.  W.  300;  Leavitt  v.  Palmer,  3  N.  Y.  19, 
51  Am.  Dec.  333;  Greene  v.  Smith,  13  N.  Y. 
App.  Div.  459,  43  N.  Y.  Suppl.  610  [affirmed 
in  160  N.  "Y.  533,  55  N.  E.  210];  Kent  v. 
Manchester,  29  Barb.  (N.  Y.)  595;  Snell  v. 
Atlantic  F.  &  M.  Ins.  Co.,  98  U.  S.  85,  25 
L.  ed.  52. 

That  equitable  relief,  by  way  of  reforma- 
tion, is  the  exception  rather  than  the  rule 
and  depends  upon  peculiar  circumstances  see 
Newell  V.  Stiles,  21  Ga.  118;  Hunt  r.  Rous- 
manier, 1  Pet.  (U.  S.)  1,  7  L.  ed.  27. 

60.  Alabama.— Oty  v.  Echols,  119  Ala.  340, 
24  So.  357. 

Connecticut. —  Haussman  r.  Burnham,  59 
Conn.  117,  22  Atl.  1065,  21  Am.  St.  Rep.  74; 
Woodbury  Sav.  Bank,  etc.,  Assoc.  v.  Charter 
Oak  F.  &  M.  Ins.  Co.,  31  Conn.  517. 

District  of  Columbia. —  Marshall  r.  Lane, 
27  App.  Cas.  276,  holding  that  an  admitted 
or  cleai-ly  ostal)lisliod  misapprehension  of  the 
law  in  the  execution  of  a  conveyance  creates 
a  basis  for  the  interference  of  courts  of 
equity,  resting  on  discretion,  to  be  exercised 
only  in  the  most  unquestionable  and  llagrant 
cases. 
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accepted  doctrine,  however^  appears  to  be  that  a  mere  naked  mistake  of  law^  unat- 
tended by  any  special  circumstances,  furnishes  no  ground  for  relief  by  reformation; 
but  if  the  mistake  involves  fact  as  well  as  law,  or  is  attended  by  special  circum- 
stances, equity  will  relieve  if  the  mistake  is  mutual/^  so  long  as  the  power  is  not 
extended  to  the  making  of  a  new  contract  for  the  parties. 

2.  What  Constitutes  —  a.  In  General.  A  mistake  of  law  exists  when  the 
parties  labor  under  an  erroneous  conviction  as  to  the  legal  import  and  effect  of 


Indiana. —  Radebaugh  f.  Scanlon,  41  Ind. 
App.  109,  82  N.  E.  544. 

Iowa. —  Bonbright  v.  Bonbrigbt,  123  Iowa 
305,  98  W.  784;  Hopwood  v.  McCausland, 
120  Iowa  218,  94  N.  W.  469;  Reed  v.  Root, 
59  Iowa  359,  13  N.  W.  323. 

Michigan. —  Fleming  v.  Wheeler,  153  Mich. 
331,  116  N.  W.  1085. 

Minnesota. —  Wall  v.  Meilke,  89  Minn.  232,  • 
94  N.  W.  688. 

New  Jersetj. —  Green  v.  Morris,  etc.,  R.  Co., 
12  N.  J.  Eq."  165.  ' 

Ohio. —  McNaughten  r.  Partridge,  11  Ohio 
223,  38  Am.  Dec.  731. 

Oregon. —  Richmond  r.  Ogden  St.  R.  Co., 
44  Oreg.  48,  74  Pac.  333. 

West  Virginia. —  Biggs  v.  Bailey,  49  W^ 
Va.  188,  38  S.  E.  499. 

Wisconsin. —  Wisconsin  M.  &  F.  Ins.  Co. 
Bank  V.  Mann,  100  Wis.  596,  76  N.  W.  777; 
Whitmore  v.  Hay,  85  Wis.  240,  55  N.  W. 
708,  39  Am.  St.  Rep.  838. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  72 ;  and  cases  cited  infra, 
notes  68,  69. 

Compare  Lawson  v.  Jones,  40  Nova  Scotia 
303. 

Thus  a  mistake  of  law  in  thinking  that  a 
deed  signed  and  acknowledged  by  the  owner 
of  land  and  his  wife,  without  the  wife's  name 
appearing  in  the  body  of  the  deed,  was  suf- 
ficient to  convey  all  their  title  and  estate, 
authorizes  a  correction,  as  would  a  mistake 
of  fact  arising  from  the  supposition  that  the 
name  did  appear  therein.  Radebaugh  v. 
Scanlon,  41  Ind.  App.  109,  82  N.  E.  544. 

Term  "law"  explained. —  The  rule  that 
equity  will  not  reform  a  deed  on  the  ground 
of  mistake  where  the  mistake  is  "bne  of  law 
applies  only  where  the  word  "  law  "  is  used 
in  the  sense  of  general  law,  or  law  of  the 
country,  and  does  not  apply  where  it  is  used 
in  the  sense  of  a  private  right,  for  in  such 
case  the  mistake  is  really  one  of  fact.  Mar- 
shall V.  Lane,  27  App.  Cas.  (D.  C.)  276. 

61.  A.rkansas. —  Till?ir  v.  Wilson,  79  Ark. 
256,  96  S.  W.  381. 

California. —  Loftus  v.  Fischer,  106  Cal. 
616,  39  Pac.  1064. 

Indiana. —  Easter  v.  Severin,  78  Ind.  540; 
Allen  r.  Anderson,  44  Ind.  395. 

Kentucky. —  Dever  v.  Dever,  44  S.  W.  986, 
19  Ky.  L.  Rep.  1988. 

Missouri. — ^  Norton  v.  Highleyman,  88  Mo. 
621. 

New  York. —  Greene  v.  Smith,  160  N.  Y. 
533,  55  N.  E.  210  [affirming  13  N.  Y.  App. 
Div.  459,  43  N.  Y.  Suppl.  610]  ;  Western 
Union  Tel.  Co.  v.  Shepard,  49  N.  Y.  App. 
Div.  345,  63  N.  Y.  Suppl.  435  [affirming 
27  Misc.  101,  57  N.  Y.  Suppl.  357]  ;  Wemple 
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V.  Hauenstein,  19  N.  Y.  App.  Div.  552,  46 
N.  Y.  Suppl.  288. 

North  Carolina. —  Morehead  Banking  Co. 
V.  Morehead,  124  N.  C.  622,  32  S.  E.  967, 
122  N.  C.  318,  30  S.  E.  331;  Sandlin  v. 
Ward,  94:  N.  C.  490. 

Pennsylvania. —  Clapp  v.  Hoffman,  159  Pa. 
St.  531,  28  Atl.  362. 

South  Carolina. —  Dendy  v.  Waite,  36  S.  C. 
569,  15  S.  E.  712. 

Texas. —  Bexar  Bldg.,  etc.,  Assoc.  v.  Seebe, 
(Civ.  App.  1897)  40  S.  W.  875. 

England. — Lansdowne  v.  Lansdowne,  2  Jac. 
&  W.  205,  37  Eng.  Reprint  605. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  72. 

Ga.  Civ.  Code,  §  3978,  provides  that  igno- 
rance of  the  law,  where  the  facts  are  known, 
and  there  is  no  misplaced  confidence  and  no 
deception  or  fraud,  either  to  induce  a  mis- 
take of  law  or  prevent  its  correction,  will 
not  authorize  reformation  in  equity.  So  con- 
strued in  Atlanta  Trust,  etc.,  Co.  v.  Nelms, 
116  Ga.  915,  43  S.  E.  380. 

When  the  mistake  was  made  with  full 
knowledge  of  the  facts  and  without  fraud 
equity  will  not  reform  a  contract  because  of 
mistake  of  law.  Deseret  Nat.  Bank  v.  Din- 
woodey,  17  Utah  43,  53  Pac.  215.  "[Yet] 
where  the  means  of  knowledge  are  equal,  and 
no  undue  advantage  was  taken,  such  court 
will  not  interpose  its  powers  when  the  effect 
of  a  decree  would  be  to  give  to  one  litigant, 
and  take  from  another,  something  of  value 
not  in  contemplation  by  the  parties  at  the 
time  of  the  contract,  without  any  considera- 
tion being  paid  therefor."  Jeakins  v. 
Frazier,  64  Kan.  267,  67  Pac.  854  [reversing 
9  Kan.  App.  850,  62  Pac.  354].  See  also 
infra,  VIII,  C. 

62.  Griffith  v.  Townlev,  69  Mo.  13,  33  Am. 
Rep.  476;  Marsh  v.  McNair,  48  Hun  (N.  Y.) 
117.    Also  see  cases  cited  supra,  note  60. 

Mistake  as  to  a  well-settled  principle  of 
law. — A  contract  was  made  in  good  faith  to 
convey  a  valid  title  to  property,  but  by 
operation  of  a  well-settled  principle  of  law, 
of  which  both  parties  were  ignorant,  the  title 
failed.  Relief  was  granted.  King  v.  Doo- 
little,  1  Head  (Tenn.)  77. 

In  several  states  the  courts  are  inclined  to 
correct  mistakes  of  law^  the  same  as  mistakes 
of  fact.  Bonbright  v.  Bonbright,  123  Iowa 
305,  98  N.  W.  784;  Reed  v.  Root,  59  Iowa 
359,  13  N.  W.  323;  Evants  v.  Strode,  11 
Ohio  480,  38  Am.  Dec.  744;  McNaughten  v. 
Partridge,  11  Ohio  223,  38  Am.  Dec.  731; 
Biggs  V.  Bailey,  49  W.  Va.  188,  38  S.  E. 
499. 

63.  Casady  r.  Woodbury  County,  13  Iowa 
113.    See  also  supra,  text  and  note  12. 
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known  facts  as  put  into  an  instrument.^*  Where  one  misconstrues  his  contract 
as  written/^  or  insists  that  he  knows  the  legal  effect  of  the  terms  used/'^  the  mis- 
take is  of  law  and  not  reformable.  An  expression  of  the  intention  of  the  parties, 
omitted  by  mistake  of  law,  will  not  be  supplied. Where,  however,  equities 
affect  the  case,  and  it  appears  that  defendant  avails  himself  of  opportunities 
afforded  by  the  mistake,  or  takes  unconscionable  advantage  of  plaintiff,  the 
latter,  when  blameless,  is  entitled  to  reformation,  although  the  mistake  was  of 
law;  also  although  the  mistake  may  be  attributable  to  the  agent  of  the  party 
now  seeldng  to  take  advantage  of  it.®^  But  a  mistake  or  misapprehension  of 
the  law  by  the  attorney  of  one  of  the  parties  to  the  agreement  is  not  sufficient 
to  warrant  reformation.'^'^ 

b.  As  to  Legar Operation  and  Effect  of  Instrument.  Where  there  is  a  mis- 
take as  to  the  legal  effect  of  the  instrument,  that  is,  a  making  of  the  instrument 
which  grew  out  of  a  misconception  or  misapprehension  as  to  the  legal  scope  or 
effect  of  known  facts,  no  ground  to  reform  exists.  This  rule  has  been  applied 
to  mistakes  as  to  the  legal  effect  of  contracts  in  general,    bonds,    deeds,  negoti- 


64.  Pomeroy  Eq.  Jur.  §  845, 

65.  Sibert  v.  McAvoy,  15  111.  106.  See 
also  Tillar  v.  Wilson,  79  Ark.  256,  96  S.  W. 
381 

66.  Atlierton  v.  Roche,  192  111.  252,  61 
N.  E.  357,  55  L.  R.  A.  591. 

67.  Allen  v.  Anderson,  44  Ind.  395;  West- 
ern Union  Tel.  Co.  v.  Slicpard,  49  N,  Y.  App. 
Div.  345,  63  N.  Y.  Suppl.  43.5. 

68.  Allen  f.  Elder,  76  Ga.  674,  2  Am.  St. 
Rep.  63;  Benson  v.  Markoe,  37  Minn.  30,  33 
N.  W.  38,  5  Am.  St.  Rep.  816;  Ackerman  v. 
Begrisch,  (N.  J.  Ch.  1901)  50  Atl.  673; 
Green  v.  Morris,  etc.,  R.  Co.,  12  N.  J.  Eq.  165. 

69.  Green  v.  Morris,  etc.,  R.  Co.,  12  N.  J. 
Eq.  165;  Biggs  v.  Bailey,  49  W.  Va.  188,  38 
S.  E.  499;  Bailev  v.  American  Cent.  Ins.  Co., 
13  Fed.  250,  4  McCrary  221;  Sias  i\  Roger 
Williams  Ins.  Co.,  8  Fed.  183. 

70.  Garnar  v.  Bird,  57  Barb.  Y.)  277; 
Gilbert  v.  Gilbert,  9  Barb.  (N.  Y.)  532;  Pen- 
nell  V.  Wilson,  2  Rob.  (N.  Y.)  505.  Com- 
pare  supra,  notes  35,  48,  79. 

Where  an  attorney  in  fact  exceeded  his 
authority  in  making  a  sale  of  realty,  the  mis- 
take of  the  parties  as  to  the  effect  and 
validity  of  the  deed  is  a  mistake  of  law,  and 
insufficient  to  warrant  reformation.  Morton 
V.  Morris,  27  Tex.  Civ.  App.  262,  66  S.  W. 
94. 

A  mistake  through  the  ill  advice  of  a 
notary  was  corrected  in  Whitmore  v.  Hay,  85 
Wis.  240,  55  N.  W.  708,  39  Am.  St.  Rep.  838. 

The  fact  that  the  attorney-general  accepted 
a  deed,  which  conveyed  less  than  was  in- 
tended, and  decided  that  it  was  sufficient, 
even  if  he  knew  what  the  deed  was  intended 
to  conve}^,  is  not  such  a  mistake  of  law  as 
to  prevent  the  state  from  obtaining  a  refor- 
mation. State  V.  Lorenz,  22  Wash.  2'89,  60 
Pac.  644. 

71.  Alahama.—Orr  v.  Echols,  119  Ala.  340, 
24  So.  357;  Larkins  v.  Biddle,  21  Ala.  252. 

,    loira. —  Corning  v.  Grohe,  65  Iowa  328,  21 
W.  002. 

h'cnliicky. — ^Overstreet  v.  Mouser,  14  Ky.  L. 
H<'1).  480. 

NeiD'  York.—  Arthur  v.  Arthur,  10  Barb.  9 ; 
Hall  V.  Reed,  2  Barb.  Ch.  500. 
[58] 


Wisconsin. —  ISTeff  r.  Rains,  33  W^is.  689. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  61. 

Compare  Lawson  v.  Jones,  40  Nova  Scotia 
303. 

Such  a  mistake  induced  by  the  act  of  the 
other  party,  however,  has  been  held  to  be 
reformable.  Heert  v.  Cruger,  14  Misc. 
(N.  Y.)  508,  35  N.  Y.  Suppl.  1063. 

Exceptions  to  general  rule  see  cases  cited 
supra,  note  60. 

■  72.  Rector  v.  Collins,  46  Ark.  167,  55  Am. 
Dec.  571;  Loftus  v.  Fischer,  106  Cal.  616,  39 
Pac.  1064;  Wood  v.  Price,  46  111.  439;  Broad- 
well  r.  Broadwell,  6  111.  599;  Wolsey  v. 
Neeley,  46  111.  App.  387 ;  Calverly  v.  Harper, 
40  111.  App.  96;  Helm  v.  Wright,  2  Humphr. 
(Tenn.)  72. 

A  bill  cannot  be  sustained  by  one  of  the 
parties  to  reform  a  contract  on  the  ground 
that  he  understood  its  effect  to  be  different 
from  the  legal  one.  And  the  fact  that  wit- 
nesses present  misunderstood  the  legal  effect 
of  the  writing,  or  that  each  of  the  parties 
gave  a  peculiar  interpretation  to  it,  does  not 
afford  a  presumption  of  mistake.  Coffing  v. 
Taylor,  10  111.  457. 

For  another  view  of  the  subject  see  Bro^m 
V.  Bonner,  8  Leigh  (Va.)  1,  31  Am.  Dec.  637; 
Travelers'  Ins.  Co.  v.  Henderson,  69  Fed.  762, 
16  C.  C.  A.  390;  Hooe  v.  Alexandria,  12  Fed. 
Cas.  No.  6,667,  1  Cranch  C.  C.  98,  dictum. 

73.  Glenn  v.  Statler,  42  Iowa  107,  holding 
that  ignorance  of  the  legal  effect  does  not 
afford  grounds  for  equitable  relief.  But  in 
McNaughten  ?;.  Partridge,  11  Ohio  223,  38 
Am.  Dec.  731,  the  opposite  conclusion  was 
reached, 

74.  Alahama. —  Kelly  v.  Turner,  74  Ala. 
5L3. 

Calif orina.—  Bnrt  v.  Wilson,  28  Cal.  632, 
87  Am.  Dec.  142. 

niiiwis  — Fowler  v.  Black,  136  111.  363,  26 
N.  E.  590,  11  L.  R.  A.  670;  Goltra  r.  Sana- 
sack,  53  111.  456;  Gordere  r.  Downing,  18 
111.  492;  Oswald  r.  Sproehnle,  16  111. 'App. 
308. 

l)ulia)ia. —  Noli^on  r.  Davis.  40  Ind.  366. 
Maine. —  Farley  r.  J3ryan(.  32  '\\o.  474. 
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able  instruments  and  indorsements  thereon/^  and  powers  of  attorney. "^^  The  doctrine 
has  been  carried  so  far  as  to  hold  that  a  grantee  who  relied  upon  the  recital  in  a 
deed  of  the  number  of  acres  conveyed  as  a  guaranty  of  quantity,  thereby  mistak- 
ing the  legal  effect  of  the  instrument;  cannot  obtain  any  relief  by  way  of  reforma- 
tion.'^^ It  appears,  however,  that  the  courts  are  inclined  to  be  more  lenient  when 
the  mistake  is  as  to  the  legal  effect  of  technical  language,  such  as  is  necessary 
to  the  proper  conveyance  of  real  property. '^^  But,  because  by  mistake  of  judg- 
ment a  deed  will  not  effect  the  desired  object,  that  does  not  warrant  the  inter- 
ference of  equity. 

e.  In  Reducing  Agreement  to  Writing.  Where,  after  making  an  agreement, 
in  the  process  of  reducing  it  to  writing,  through  mistake  of  law,  the  instrument 
fails  to  express  the  agreement  actually  made,  there  is  ground  to  reform  to  the 
same  extent  as  if  the  failure  of  the  instrument  to  express  the  contract  was  caused 
by  mistake  of  fact,  since  such  mistake  of  law  prevents  the  real  contract  from  being 
embodied  in  the  instrument. This  includes  a  mistake  arising  from  ignorance 
or  misapprehension  of  the  parties  as  to  the  legal  effect  of  the  words  or  language 
used  to  express  their  intention.  , 


~New  Hampshire. —  Mullin  v.  Eaton,  (1889) 
19  Atl.  371. 

Isew  Jersey. — Durant  v.  Bacot,  13  N.  J.  Eq. 
2U1. 

Ohio. —  Thompson  v.  Thompson,  18  Ohio  St. 
73. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  63. 

Contra.— Goodell  r.  Field,  15  Vt.  448; 
Beardsley  v.  Knight,  10  Vt.  185,  33  Am.  Dec. 
J  93. 

Effect  of  judicial  decisions. —  Mliere  at  the 
time  a  deed  was  made  there  were  several 
contemperaneous  decisions  as  to  the  effect  of 
such  deed,  which  were  in  opposition  to  pre- 
vious decisions,  and  which  were  subsequently 
overruled,  the  mistake  of  the  parties  to  the 
deed  was  one  of  law,  which  could  not  be  cor- 
rected.   Kellv  V.  Turner,  74  Ala.  513. 

75.  Hicks  y.  Coodv,  49  Ark.  425,  5  S.  W. 
714.  Contra,  Clavton  r.  Bussey,  30  Ga.  946, 
76  Am.  Dec.  680; 'Stafford  v.  Fetters,  55  Iowa 
484,  8  N.  W.  322;  Womack  v.  Eacker,  62 
N.  C.  161. 

76.  Hunt  r.  Rousmanier,  1  Pet.  (U.  S.) 
1.  7  L.  ed.  27  [affirming  12  Fed.  Cas.  No. 
6,897,  3  INIason  294]. 

77.  Martin  v.  Hamlin,  18  Mich.  354,  100 
Am.  Dec.  181. 

78.  Connecticut. — Allis  v.  Hall,  76  Conn. 
322.  56  Atl.  637;  Blakemaa  v.  Blakeman,  39 
Conn.  320. 

Iowa. —  Crum  t\  Ijoud,  23  Iowa  219. 

Kentucky. —  Lear  r.  Prather,  89  Ky.  501,  12 
S.  W.  946,  11  Kv.  L.  Rep.  699;  Worley  v. 
Tuggle,  4  Bush  168. 

Missouri. —  Corrigan  v.  Tiernay,  100  Mo. 
276,  13  S.  W.  401. 

'New  York. —  Uihlein  v.  Matthews,  93  N.  Y. 
App.  Div.  57,  86  K  Y.  Suppl.  924  ^affirmed  in 
183  N.  Y.  563,  76  N.  E.  1111];  Brown  v. 
Brown,  79  Hun  44,  29  N.  Y.  Suppl.  652. 

South  Carolina. —  Brock  r.  O'Dell,  44  S.  C. 
22,  21  S.  E.  976. 

Tennessee. —  Cromwell  v.  Winchester,  2 
Head  389. 

United  States. —  Pascault  v.  Cochran,  34 
Fed.  358. 


See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  61  et  seq. 

But  see  Fowler  v.  Black,  136  111.  363,  26 
N.  E.  596,  11  L.  R.  A.  670. 

A  stipulation  contrary  to  the  real  intention 
of  the  parties  having  been  inserted  in  a  con- 
veyance through  a  misapprehension  as  to  its 
effect,  a  party  -can  have  the  conveyance  recti- 
fied, where  it  would  be  against  equity  and 
good  conscience  for  the  other  party  to  retain 
the  benefit.  Lawson  v.  Jones,  40  Nova  Scotia 
303.  Compare  Moore  v.  Tate,  114  Ala.  582, 
21  So.  820  [explained  in  Orr  v.  Echols,  119 
Ala.  340,  24  So.  357].  Where,  because  the 
parties  thought  the  law  required  it,  a  reser- 
vation was  inserted  in  a  jnortgage,  whereas 
the  entire  interest  and  all  the  land  was  in- 
tended to  be  mortgaged,  the  mortgage  will  be 
corrected.  Lear  v.  Prather,  89  Ky.  501,  12 
S.  W.  946,  11  Ky.  L.  Rep.  699. 

79.  Durant  v.  Bacot,  13  N.  J.  Eq.  201. 

80.  Connecticut. —  Haussman  v.  Burnham, 
59  Conn.  117,  22  Atl.  1065,  21  Am.  St.  Rep. 
74. 

Georgia. —  Wyche  V.  Greene,  11  Ga.  159. 

Iowa. —  Bonbright  v.  Bonbright,  123  Iowa 
305,  98  K  W.  784;  Reed  v.  Root,  59  Iowa 
359,  13  N.  W.  323. 

Kentucky. —  Lear  v.  Prather,  89  Ky.  501, 
12  S.  W.  946,  11  Ky.  L.  Rep.  699. 

NetD  York. —  Marsh  v.  McNair,  48  Hun  117. 

Ohio. —  Evants  v.  Strode,  11  Ohio  480,  38 
Am.  Dec.  744. 

Virginia. —  Brown  v.  Bonner,  8  Leigh  1,  31 
Am.  Dec.  637. 

Wisconsin. —  Wisconsin  M.  &  F.  Ins.  Co. 
Bank  v.  Mann,  100  Wis.  596,  76  N.  W.  777. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  72.  See  also  supra,  text  and 
note  47. 

81.  Alabama. —  Orr  v.  Echols,  119  Ala.  340, 
24  So.  357. 

Iowa. —  Hopwood  v.  McCausland,  120  Iowa 
218,  94  N.  W.  469. 

Kentucky. — Welch  v.  Welch,  13  Ky.  L.  Rep. 
639. 

Minnesota. —  Wall  v.  Meilke,  89  Minn.  232, 
94  N.  W.  688. 
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d.  Mistake  by  Scrivener  or  Draftsman.  The  mistake  of  a  scrivener,  although 
it  be  a  mistake  of  law,  in  drawing  up  an  instrument,  whereby  he  fails  to  carry 
out  the  previous  agreement  of  the  parties,  may  be  corrected. 

D.  Mutuality  of  Mistake  —  l.  In  General.  A  unilateral  mistake  is  not 
a  ground  for  reformation.  An  instrument  which  agrees  with  the  intention  of  one 
party,  although  under  mistake  as  to  the  other,  cannot  be  reformed.^*  Before 
equity  will  reform  a  written  instrument,  it  must  appear  that  there  was  a  valid 
agreement  sufficiently  expressing  the  real  intent  of  the  parties,  and  that  the 
written  instrument  failed  to  express  such  intent,  and  that  this  failure  was  due 
to  mutual  mistake.      On  the  other  hand  where  all  these  elements  exist,  that  is 


Mississippi. — Barataria  Canning  Co.  v.  Ott, 
88  Miss.  771,  41  So.  378. 

Nebraska. —  Lansing  v.  Commercial  Union 
Assur.  Co.,  4  Nebr.  (Unoff.)  140,  93  N.  W. 
756. 

New  York. —  Pitcher  v.  Hennessey,  48  N.  Y. 
415;  Ero\ATi  v.  Brown,  79  Hun  44,  29  N.  Y. 
Snppl.  052  [affirmed  in  150  N.  Y.  574,  44 
N.  E.  1121]. 

Oregon. —  Eichmond  V.  Ogden  St.  E,.  Co.,  44 
Oreg.  48,  74  Pac.  333. 

Canada. —  Lawson  v.  Jones,  40  Nova  Scotia 
303. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  72. 

See  also  supra,  III,  C,  2,  b. 

Rule  restated. —  The  court  said  in  Abra- 
ham V.  North  German  Ins.  Co.,  40  Fed.  717, 
722 :  If,  however,  in  a  given  case,  the  parties 
actually  mistake  or  misunderstand  the  prin- 
ciple of  law  applicable  to  the  subject-matter 
of  the  contract,  and  reach  an  agreement  rely- 
ing upon  this  mistake  of  the  law,  there  is  no 
ground  upon  which  a  court  of  equity  can 
reform  the  contract.  The  court  cannot  know 
whether  the  parties,  if  they  had  correctly  un- 
derstood the  Jaw,  would  have  entered  into  any 
contract  on  the  subject,  or  what  terms  they 
might  have  reached  touching  the  same.  .  .  . 
When,  Itov/ever,  the  mistake  lies,  not  in  a  mis- 
understanding of  the  principles  of  the  laM' 
as  controlling  the  subject  of  the  contract,  or 
the  rights  of  the  parties  connected  therewith, 
but  merely  in  the  terms  proper  to  be  used 
in  defining  the  actual  contract  of  the  parties, 
such  a  mistake,  though  in  one  sense  a  mistake 
of  law,  is  one  that  a  court  of  equity  will 
correct." 

82.  Allis  V.  Hall,  76  Conn.  322,  56  Atl. 
637;  Collier  v.  Lanier,  1  Ga.  238;  Rogers  v. 
Atkinson,  1  Ga.  12;  Smith  v.  Owens,  63 
W.  Va.  60,  59  S.  E.  762;  Hunt  v.  Rous- 
manier,  1  *Pet.  (U.  S.)  1,  7  L.  ed.  27;  Samp- 
son f.  Mudge,  13  Fed.  260;  Hearn  v.  Equi- 
table Safety  Ins.  Co.,  7  Fed.  Cas.  No.  6,300,  4 
Cliff.  102  [affirmed  in  20  Wall.  494,  22  L.  ed, 
398].  Compare  Lawson  v.  Jones,  40  Nova 
Scotia  303. 

Mistake  of  fact  by  draftsman  see  supra, 
TIL  B,  2,  h,    (I).  ' 

83.  Mistake  and  fraud  see  infra,  III,  E 

84.  Mills  V.  Lewis,  55  Barb.  (N.  Y.)  179, 
37  How.  Pr.  422;  Forester  v.  Van  Auken,  12 
N.  D.  175,  96  N.  W.  301.  Compare  Moffett, 
etc.,  Co.  V.  Rochester,  178  U.  S.  373,  20  S.  Ct. 
957,  44  L.  ed.  1108  [reversing  91  Fed.  28,  33 


C.  C.  A.  319  {reversing  82  Fed.  255)].  See 
also  cases  cited  supra,  note  82 ;  Thompson  v. 
Whitmore,  1  Johns.  &  H.  268,  3  L.  T.  Rep. 
N.  S.  845,  9  Wkly.  Rep.  297,  70  Eng.  Reprint 
748,  and  cases  cited  infra,  notes  89,  99.  Com- 
pare Gun  v.  McCarthy,  L.  R.  13  Ir.  304. 

85.  See  infra,  IV,  C. 

Chancery  v/^ill  not  make  a  new  contract  un- 
der the  pretext  of  correcting  a  mistake  (Mc- 
Minn  v.  Patton,  92  N.  C.  371;  Forester  v.  Van 
Auken,  12  N.  D.  175,  96  N.  W.  301),  for 
where  there  is  no  meeting  of  the  minds,  there 
is  no  contract  capable  of  reformation  (Gredit- 
zer  V.  Continental  Ins.  Co.,  91  Mo.  App.  534; 
OrdM^ay  v.  Chace,  57  N.  J.  Eq.  478,  42  Atl. 
149).  'See  also  text  and  notes  12,  63. 

86.  Alabama. —  Folmar  v.  Lehman-Durr 
Co.,  147  Ala.  472,  41  So.  750. 

Arkansas. —  Varner  v.  Turner,  83  Ark.  131, 

102  s.  w.  nil. 

Connecticut. —  Brainerd  v.  Arnold,  27  Conn. 
617. 

Florida. —  Jacobs  v.  Parodi,  5€  Fla.  541,  39 
So.  833. 

Georgia. —  Quiggle  v.  Vining,  125  Ga.  98, 
54  S.  E.  74;  Werner  v.  Rawson,  89  Ga.  619, 
15  S.  E.  813;  Newell  v.  Stiles,  21  Ga.  118. 

Idaho. —  Houser  v.  Austin,  2  Ida.  (Hasb.) 
204,  10  Pac.  37. 

Illinois.— KvYier  v.  Ball,  182  111.  171.  54 
N.  E.  925;  Emerv  v.  Mohler,  69  111.  221; 
Keith  V.  Henkleman,  68  111.  App.  623;  Doug- 
las r.  Grant,  12  111.  App.  273. 

Indiana. —  Roszell  v.  Roszell,  109  Ind.  354, 
10  N.  E.  114;  Wood  i\  Deutchman,  75  Ind. 
148;  Welshbillig  v.  Dienhart,  65  Ind.  94; 
Buck  r.  Staff ey,  65  Ind.  58;  Baldwin  v.  Kerlin, 
46  Ind.  426;  Sherwood  v.  Johnson,  28  Ind. 
App.  277,  62  N.  E.  645. 

Iowa. —  Fullerton  r.  Des  Moines,  (1908) 
115  N.  W.  60-7:  Patic  v.  Knight,  130  Iowa 
113,  106  N.  W.  505;  Conner  v.  Baxter,  124 
Iowa  219,  99  N.  W.  726;  Montgomery  r. 
Mann,  120  Iowa  609,  94  N.  W.  Ii09;  Turpin 
V.  Gresham,  106  Iowa  187,  76  N.  W.  680; 
Heaton  r.  Ainley,  (1898)  74  N.  W.  766; 
Marshall  v.  Westrope,  98  Iowa  324,  67  N.  VJ. 
257;  Wachendorf  r.  Lancaster,  61  Iowa  509, 
14  N.  W.  316,  16  N.  W.  533. 

Kansas. —  Cox  r.  Beard,  75  Kan.  369,  89 
Pac.  671;  Brundiire  r.  Blair,  43  Kan.  364,  23 
Pac.  482. 

Kentucky. —  Graves  r.  INfattinsflv,  6  Bush 
361;  East  Jellica  Coal  Co.  r.  Carter,  97  S.  W. 
768.  30  Wklv.  Rep.  174:  Hill  v.  Pettit.  66 
S.  W.  188,  23  Ky.  L.  Rep.  2001  :  Stockhoff  V. 
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a  valid  agreement  between  the  parties  and  an  instrument  failing  to  adequately 


Brannin,  14  Ky.  L.  Rep,  717 ;  Eeeder  v. 
Lewis,  7  Ky.  L/Rep.  373. 

Maine. — 'Young  f.  McGown,  62  Me.  56. 

Maryland. —  Miller  f.  Stuart,  107  Md.  23, 
68  Atl.  273 ;  Conner  v.  Groh,  90  Md.  "674,  45 
Atl.  1024;  Renshaw  v.  Lefferman,  51  Md.  277; 
Dulany  v.  Rogers,  50  Md.  524. 

Massachusetts. —  Gaylord  v.  Pelland,  169 
Mass.  356,  47  N.  E.  1019. 

Michigan. —  Kenyon  v,  Cunningham,  146 
Mich.  430,  109  N.  W.  675;  Burns  v.  Caskey, 
100  Mich.  94,  58  N.  W.  642;  Darling  p. 
Jewell,  96  Mich.  187,  5'5  W.  610;  Luding- 
ton  V.  Ford,  33  Mich.  123. 

Minnesota. —  Fritz  v.  Fritz,  94  Minn.  705, 
102  W.  705:  Martini  v.  Christensen,  60- 
Minn.  491,  62  N".  W.  1127. 

Mississippi. —  Miles  r.  Miles,  84  Miss.  624, 
37  So.  112;  Phoenix  F.  Ins.  Co.  v.  Hoffheimer, 
46  Miss.  645;  Dunbar  v.  Ne^vman,  46  Miss. 
231;  Simmons  v.  North,  3  Sm.  &  M.  67. 

Missouri. —  Reddina:  v.  Badger  Lumber  Co., 
127  Mo.  App.  625,  106  S.  W.  557;  Steinberg 
V.  Phoenix  Ins.  Co.,  49  Mo.  App.  255;  Grand 
Lodge  A.  0.  U.  W.  v.  Slater,  44  Mo.  App. 
445;  Allen  v.  Carter,  8  Mo.  Aipp.  585;  Bobb 
1'.  Bobb,  7  Mo.  App.  501. 

Nebraska. —  Clark  v.  Mossman,  58  Nebr. 
87,  78  K  W.  399;  Beach  v.  Reed,  55  Nebr. 
605,  76  N.  W.  22. 

New  Jersey. —  Chelsea  Nat.  Ba.nk  v.  Smith, 
(Ch.  1908)  69  Atl.  533;  Slack  v.  Craft,  (Ch. 
1904)  57  Atl.  1014;  Whelen  v.  Osgoodby,  62 
N.  J.  Eq.  571,  50  Atl.  692;  Gough  v.  Wil- 
liamson, 62  N.  J.  Eq.  526,  50  Atl.  323; 
Ocean  Beach  Assoc.  v.  Trenton  Trust,  etc., 
Co.,  (Ch.  1901)  48  Atl.  559;  Dougherty  v. 
Greenwich  Ins.  Co.,  (Ch.  1895)  33  Atl.  295; 
Doniol  V.  Commercial  F.  Ins.  Co.,  34  N.  J. 
Eq.  30- 

Wew  York. —  Avery  v.  Equitable  L.  Assur. 
Co.,  117  N.  Y.  451,  23  N.  E.  3;  Whittemore 
V.  Farrington,  76  N.  Y.  452;  Paine  v.  Jones, 
75  N.  Y.  593;  Mead  v.  Westchester  F.  Ins. 
Co.,  64  N.  Y.  453;  Jackson  v.  Andrews,  59 
N.  Y.  244;  Bryce  r.  Lorillard  F.  Ins.  Co., 
55  N.  Y.  240,  14  Am.  Rep.  249 ;  Fox  v.  Cog- 
geshall,  95  N.  Y.  App.  Div.  410,  88  N.  Y. 
Suppl.  676;  Drachler  v.  Foote,  88  N.  Y.  App. 
Div.  270,  84  N.'  Y.  Suppl.  977;  Kelly  v. 
Root,  74  N.  Y.  App.  Div.  499,  77  N.  Y. 
Suppl.  431  [affirming  37  Misc.  207,  75  N.  Y. 
Suppl.  163]  ;  McCoubray  r.  St.  Paul  F.  &  M. 
Ins.  Co.,  50  N.  Y.  App.  Div.  416,  64  N.  Y. 
Suppl.  112  [affirmed  in  169  N.  Y.  590,  62 
N.  E.  1097] ;  Perrior  r.  Peck.  39  N.  Y.  App. 
Div.  390,  57  N.  Y.  Suppl.  377  [affirmed  in 
167  N.  Y.  582,  60  N.  E.  1118]  ;  Mia^han  v. 
Hartford  F.  Ins.  Co.,  12  Hun  321;  Phillips 
f.  Gallant,  1  Hun  528,  3  Thomps.  &  C.  618 
{affirmed  in  62  N.  Y.  256]  ;  Smith  v.  Mackin, 
4  Lans.  41;  Van  Tuyl  v.  Westchester  F.  Ins. 
Co.,  67  Barb.  72  {afi.rmed  in  55  N.  Y.  657] ; 
Mills  f.  Lewis,  55  Barb.  179,  37  How.  Pr. 
418;  New  York  Ice  Co.  v.  North  Western 
Ins.  Co.,  31  Barb.  72;  Kent  v.  Manchester, 
29  Barb.  595;  Wemple  v.  Stuart,  22  Barb. 
154;  Lanier  v.  Wyman,  5  Rob.  147;  O'Don- 
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nel  V.  Harmon,  3  Dalv  424;  Duke  v.  Stuart, 
45  Misc.  120,  91  N.  Y.  Suppl.  885  [affirmed 
in  105  N.  Y.  App.  Div.  376,  94  N.  Y.  SuppL 
235] ;  Dougherty  v.  Lion  F.  Ins.  Co.,  41  Misc. 
285,  84  N.  Y.  Suppl.  10;  Halliday  t-.  White, 
21  N.  y.  Suppl.  878;  Ranney  v.  McMullen. 
5  Abb.  N.  Cas.  246;  Heelas  v.  Slevin,  53 
How.  Pr.  356 ;  Humphreys  v.  Hurtt,  50  How. 
Pr.  291;  McKugh  t\  Imperial  F.  Ins.  Co.,  48 
How.  Pr.  230;  Lyman  v.  United  Ins.  Co.,  17 
Johns.  373. 

Worth,  Carolina. — ■  Jones  v.  Warren,  134 
N.  C.  390,  46  S.  E.  740;  McMinn  v.  Patton, 
92  N.  C.  371. 

'North  Dakota. —  Forester  v.  Van  Auken, 
12  N.  D.  175,  96  N.  W.  301. 

Ohio. —  Roberts  v.  Elmore,  3  Ohio  Dec. 
(Reprint)  208,  4  Wkly.  L.  Gaz.  393. 

Oregon. —  Smith  v.  Interior  Warehouse  Co., 
(1908)  95  Pac.  499;  South  Portland  Land 
Co.  V.  Mung^er,  36  Oreg.  457,  54  Pac.  815, 
60  Pac.  5 ;  Mitchell  v.  Holman,  30  Oreg.  280, 
47  Pac.  616;  Kleinsorge  V.  Rohse,  25  Oreg. 
5],  34  Pac.  874;  Meier  v.  Kelly,  20  Oreg. 
86,  25  Pac.  73;  Evarts  v.  Steger,  5  Oreg. 
147. 

Pennsylvania. —  Graham  v.  Carnegie  Steel 
Co.,  217  Pa.  St.  34,  66  Atl.  103;  Cooper  v. 
Farmers'  Mut.  F.  Ins.  Co.,  50  Pa.  St.  299, 
88  Am.  Dec.  544;  Schettiger  v.  Hopple,  3 
Grant  54 ;  Boyce  v.  Hamburej-Bremen  F.  Ins. 
Co.,  24  Pa.  Super.  Ct.  589;  Bierman  v. 
Lebanon  Vallev  College,  20  Pa.  Supe^-.  Ct. 
133. 

Rhode  Island. —  Diman  V.  Providence,  etc., 
R.  Co.,  5  R.  I.  130. 

Utah. —  Desert  Nat.  Bank  v.  Dinwoodey, 
17  Utah  43,  53  Pac.  215. 

West  Virginia. —  Fishack  v.  Ball,  34 
W.  Va.  644,  12  S.  E.  856. 

Wisconsin. — -Kruse  v.  Koelzer,  124  Wis. 
536,  102  N.  W.  1072;  St.  Clara  Female 
Academy  r.  Delaware  Ins.  Co.,  93  Wis.  57, 
66  N.  W.  1140;  Ledyard  V.  Hartford  F.  Ins. 
Co.,  24  Wis.  496. 

Wyoming. —  Stoll  V.  Nagle,  15  Wyo.  86, 
86  Pac.  26. 

United  States. —  Fulton  v.  Colwell,  112 
Fed.  831,  50  C.  C.  A.  537;  Travelers  Ins. 
Co.  V.  Henderson,  69  Fed.  762,  16  C.  C.  A. 
390;  Durham  v.  Fire,  etc.,  Ins.  Co.,  22  Fed. 
468,  10  Sawy.  326;  Spare  v.  Home  Mut.  Ins. 
Co.,  19  Fed.  14,  9  Sawy.  148;  Harvey  v. 
U.  S.,  13  Ct.  CI.  322. 

England. — Paget  v.  Marshall,  2S  Ch.  D. 
255,  49  J.  P.  85^  54  L.  J.  Ch.  575,  33  Wkly. 
Rep.  608;  Heneage  v.  Hunloke,  2  Atk.  456, 
26  Eng.  Reprint  676;  Bentley  v.  Mackay,  31 
Beav.  143,  54  Eng.  Reprint  1092  [affirmed 
in  4  De  G.  F.  &  J.  279,  8  Jur.  N.  S.  1001, 
7  L.  T.  Rep.  N.  S.  143,  10  Wldy.  Rep.  873, 
65  Eng.  Ch.  216,  45  Eng.  Reprint  1191]; 
Bradford  v.  Romney,  30  Beav.  431,  8  Jur. 
N.  S.  403,  31  L.  J.  Ch.  497,  6  L.  T.  Rep. 
N.  S.  208,  10  Wkly.  Rep.  414,  54  Eng.  Re- 
print 956;  Metropolitan  Counties  Assur.  Soc. 
V.  Brown,  26  Beav.  454,  5  Jur.  N.  S.  378,  28 
L.  J.  Ch.  581,  7  Wkly.  Rep.  303,  53  Eng. 
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express  the  same,  and  the  mutual  mistake  is  shown,  reformation  is  authorized. 


Reprint  973;  Hartopp  v.  Hartopp,  21  Beav. 
250,  2  Jiir.  N.  S.  794,  25  L.  J.  Ch.  471,  52 
Eng.  Reprint  858;  Murray  v.  Parker,  19 
Beav.  305,  52  Eng.  Reprint  367;  Fowler  v. 
Fowler,  4  De  G.  &  J.  250,  61  Eng.  Ch.  196, 
45  Eng.  Reprint  97 ;  Walker  v.  Armstrong, 
8  De  G.  M.  &  G.  531,  2  Jur.  N.  S.  959,  25 
L.  J.  Ch.  738,  4  Wkly.  Rep.  770,  57  Eng. 
Ch.  411,  44  Eng.  Reprint  495;  Sells  v.  Sells, 

1  Dr.  &  Sm.  42,  29  L.  J.  Ch.  500,  8  Wkly. 
Rep.  327,  62  Eng.  Reprint  294;  Mortimer 
V.  Shortall,  1  C.  &  L.  417,  2  Dr.  &  War.  363; 
Fallon  V.  Robins,  16  Ir.  Ch.  422;  Halfpenny 
V.  Udale,  9  Mod.  56,  88  Eng.  Reprint  313, 

2  P.  Wms.  151,  24  Eng.  Reprint  677;  Watt 
V.  Grove,  2  Sch.  &  Lef.  492. 

Canada. —  Feidel  v.  Zwicker,  31  Nova 
Scotia  232. 

See  42  Cent.  Dig.  tit.  "Reformation  of 
Instruments,"  §  74. 

Rule  well  stated. — A  person  who  seeks  to 
rectify  a  deed  on  the  ground  of  mistake 
must  establish,  in  the  clearest  and  most  sat- 
isfactory manner,  that  the  alleged  intention 
to  which  he  desires  it  to  be  made  conform- 
able continued  concurrently  in  the  minds  of 
all  parties  down  to  the  time  of  its  execution; 
and  also  must  be  able  to  show  exactly  and 
precisely  the  form  to  which  the  deed  ought 
to  have  been  brought.  To  reform  a  contract, 
and  then  enforce  it  in  its  new  shape,  calls 
for  a  much  greater  exercise  of  the  power 
of  a  chancellor  than  simply  to  set  the  trans- 
action aside.  Reformation  is  a  much  more 
delicate  remedy  than  rescission.  Hence,  in 
order  to  justify  a  decree  for  reformation  in 
eases  of  pure  mistake,  it  is  necessary  that  the 
mistake  should  have  iDeen  mutual.  Coppes  v. 
Keystone  Paint,  etc.,  Co.,  36  Pa.  Super.  Ct.  38. 

Mistakes  in  a  deed  must  be  mutual. — 
Greenhaw  v.  Combs,  74  Ark,  336,  85  S.  W. 
768;  McGuigan  v.  Gaines,  71  Ark.  614,  77 
S.  W.  52;  Wilson  v.  Byers,  77  111.  76;  Sher- 
wood V.  Johnson,  28  Ind.  App.  277,  62  N.  E. 
645;  Montgomerv  v.  Marm,  120  Iowa  609, 
94  N.  W.  1109;  Darling  v.  Jewell,  96  Mich. 
187,  55  N".  W.  610;  Forester  v.  Van  Auken, 
12  N.  D.  175,  96  N.  W.  301 ;  Kruse  v.  Koel- 
zer,  124  Wis.  536,  102  N.  W.  1072;  Harter 
V.  Christoph,  32  Wis.  245. 

A  deed  of  gift  will  not  be  given  an  effect 
contrary  to  the  intention  of  the  grantor. 
Meeks  v.  Stillwell,  54  Ohio  St.  541,  44  N.  E. 
267. 

87.  Arkansas. —  Stephenson  v.  Garner. 
(1907)  105  S.  W.  572. 

Calif ornia. —  Union  lee  Co.  v.  Doyle,  6  Oal. 
App.  284,  92  Pac.  112. 

/ZZmow.— Dillard  r.  Jones,  229  111.  119,  82 
N.  E.  206;  Gray  v.  Merchants  Ins.  Co.,  113 
111.  App.  537;  Dunn  v.  O'Neara,  70  111.  App 
609. 

Tndiana.—Wehh  v.  Hammond,  31  Ind.  App 
613,  68  N.  E.  916;  Smelser  r.  Pugh.  29  Ind 
App.  614,  64  N.  E.  943;  Phillip  Zorn  Brew- 
ing Co.  V.  Malott,  (1897)  46  N.  E.  23. 

/o/r«.— Nielander  v.  Chicago,  etc.,  R.  Co., 
114  Iowa  420,  87  N.  W.  285. 


Kansas. —  Huber  Mfg.  Co.  v.  Claudel,  71 
Kan.  441,  80  Pac.  960;  German  Ins.  Co.  v. 
Kirkendall,  64  Kan.  884,  67  Pac.  443. 

Kentucky.^  Bush  v.  Starks,  65  S.  W.  589, 
23  Ky.  L.  Rep.  1560. 

Massachusetts. —  Fowle  v.  Pitt,  183  Mass. 
351,  67  N.  E.  343;  Moore  v.  Bigelow,  158 
Mass.  60,  32  N.  E.  900. 

Michigan. —  Smith  v.  Wakeman,  114  Mich. 
611,  72  N.  W.  599. 

Missouri. —  Dougherty  v.  Dougherty,  204 
Mo.  228,  102  S.  W.  1099;  Henderson  v. 
Beasley,  137  Mo.  199,  38  S.  W.  950. 

Neio  Jersey. —  Sloss-Sheffield  Steel,  etc., 
Co.  V.  iEtna  L.  Ins.  Co.,  (Ch.  1908)  70  Atl. 
380;  Wirsching  v.  Grand  Lodge  F.  &  A.  M., 
67  N.  J.  Eq^  711,  56  Atl.  713,  63  Atl. 
1119. 

New  York. —  Penfield  v.  New  Rochelle,  18 
N.  Y.  App.  Div.  83,  45  N.  Y.  Suppl.  460 
[affirmed  in  160  N.  Y.  697,  55  N.  E.  1098] ; 
Woolf  V.  Barnes,  46  Misc.  169,  93  N.  Y. 
Suppl.  219;  Ranalli  v.  Zeppetelli,  94  jST.  Y. 
Suppl.  561. 

Oregon. —  Richmond  u.  Ogden  St.  R.  Co., 
44  Oreg.  48,  74  Pac.  333. 

Texas. —  Kelley  v.  Ward,  (Civ.  App.  1900) 
58  S.  W.  207  [affirmed  in  94  Tex.  289,  60 
S.  W.  311]. 

Utah.— Grimn  v.  Salt  Lake  City,  18  Utah 
132,  55  Pac.  383. 

Washington. —  Jones  V.  New  England 
Mortg.  Security  Co.,  38  Wash.  637,  80  Pac. 
796;  Dennis  v.  Northern  Pac.  R.  Co.,  20 
Wash.  320,  55  Pac.  210. 

West  Virginia. — ■  See  Harper  v.  Combs,  61 
W.  Va.  561,  56  S.  E.  902. 

Wisconsin. —  Rowell  v.  Smith,  123  Wis. 
510,  102  N.  W.  1. 

United  States. —  Brown  v.  Cranberry  Iron, 
etc.,  Co.,  82  Fed.  351. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  74. 

A  clerical  mistake  by  one  party  shared  in 
by  the  other  at  execution  is  ground  for 
reformation.  Trenton  Terra  Cotta  Co.  v. 
Clay  Shingle  Co.,  80  Fed.  46. 

A  contract  containing  an  inadvertent,  but 
not  mutual,  mistake  will  only  be  reformed 
to  conform  to  the  views  of  both  parties. 
Humphreys  v.  Hurtt,  20  Hun  (N.  Y.)  398 
[affirmed  in  85  N.  Y.  642]. 

IVIutual  mistakes  in  deeds  will  be  reformed. 
Kelly  V.  Galbraith,  87  111.  App.  63  [affirmed 
in  186  111.  593,  58  N.  E.  431];  Ladd  r. 
Judson,  71  111.  App.  283  [affirmed  in  169 
111.  73,  48  N.  E.  174];  Drumniond  v.  Krebs, 
8  Kan.  App.  180,  55  Pac.  478;  Smith  v. 
Wakeman,  114  Mich.  611,  72  N.  W.  599: 
Henderson  v.  Beaslov,  137  Mo.  199,  38  S.  W. 
950;  Wirsching  r.  Grand  Lodge,  F.  A.  M., 
67  N.  J.  Eq.  711,  56  Atl.  713,  63  Atl.  1110. 
Where  defendant  in  good  faith  sold  and  at- 
tempted to  convey  to  plaintiff  by  warranty 
deed  the  land  witliin  a  certain  inelosure.  but 
did  not  have  fulT  title  to  it,  and  her  deed 
did  not  cover  a  portion  of  tlie  land,  plain- 
tiff's remedy  would  be  an  action  to  reform 
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That  one  party  has  failed  to  notice  a  stipulation  contained  in  an  instrument; 
which  was  not  induced  by  fraud  or  misrepresentation  on  behalf  of  the  other  con- 
tracting party,  is  not  ground  for  relief. 

2.  Cancellation  Although  no  Reformation.  While  equity  will  not  reform  an 
instrument  for  the  mistake-  of  one  party  alone  so  as  to  impose  on  the  other  party 
obligations  which  he  did  not  intend  to  assume/^  it  will  cancel  an  instrument  for 
such  mistake.  But  where  the  reformation  has  the  effect  of  cancellation  the  other 
party  cannot  complain  that  the  instrument  has  been  reformed  for  the  mistake 
of  one  party  alone. 

3.  What  Constitutes  Mutual  Mistake.    Mutual  mistake  for  the  purpose  of 


the  deed.  Hoffman  v.  Kirby,  136  Cal.  26, 
68  Pac.  321.  See  also  cases  cited  supra,  this 
note. 

88.  Consolidated  Electric  Storage  Co.  v.  At- 
lantic Trust  Co.,  24  N.  Y.  App.  Div.  172,  48 
N.  Y.  Suppl.  1083,  31  N.  Y.  App.  Div.  630, 
53  N.  Y.  Suppl.  1102  [affirmed  in  161  N.  Y. 
605,  56  N.  E.  145]. 

Effect  of  a  bad  bargain. —  If  an  executing 
party  misconceives  his  liability,  or  makes  a 
contract  which  subsequently  proves  to  be  un- 
fortunate, that  alone  does  not  give  jurisdic- 
tion to  reform  the  contract  in  equity.  Moran 
V.  McLarty,  75  N.  Y.  25.  See  supra,  text  and 
notes  43,  57. 

The  fact  that  the  grantee  knew  of  the 
existence  of  a  railroad  over  land  conveyed  to 
him  with  the  usual  covenants  of  warranty 
will  not  entitle  the  grantor  to  a  reforma- 
tion of  the  deed  excepting  such  encumbrance. 
Gerald  v.  Elley,  45  Iowa  322. 

89.  Arkansas. —  Greenhaw  V.  Combs,  74 
Ark.  336,  85  S.  W.  768. 

Georgia. —  Werner  v.  Rawson,  89  Ga.  619, 
15  S.  E.  813. 

Illinois. —  Morgan  v.  Owens,  228  111.  598, 
81  N.  E.  1135. 

Kansas. —  Reeder  v.  Gorsuch,  55  Kan.  553, 
40  Pac.  897. 

Kentnchy. —  Rover  Wheel  Co.  v.  Miller,  50 
S.  W.  62,  20  Ky.^L.  Rep.  1831. 

Nebraska. —  Farmers'  L.  &  T.  Co.  v.  Suy- 
dam,  69  Nebr.  407,  95  N.  W.  867. 

New  Jersey. —  Herron  v.  Mullen,  56  N.  J. 
Eq.  839,  42  Atl.  1016. 

NeiD  York. —  Miller  v.  Carpenter,  68  N.  Y. 
App.  Div.  346,  74  N.  Y.  Suppl.  231;  Hall 
V.  Reed,  2  Barb.  Ch.  500. 

Oregon. —  King  v.  Holbrook,  38  Oreg.  452, 
63  Pac.  651. 

United  States. —  New  York  L.  Ins.  Co.  v. 
McMaster,  87  Fed.  63,  30  C.  C.  A.  532. 

England. —  See  Paget  v.  Marshall,  28  Ch. 
D.  255,  49  J.  P.  85,  54  L.  J.  Ch.  575,  51 
L.  T.  Rep.  N.  S.  351,  3>3  Wkly.  Rep.  608; 
Garrard  v.  Frankel,  30  Beav.  445,  8  Jur. 
N.  S.  985,  31  L.  J.  Ch.  604,  54  Eng.  Reprint 
961. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  74. 

For  example  where  a  grantor  intends  a 
mortgage  debt  "  to  be  assumed,"  but  the' 
grantee  thinks  he  buys  "  subject  to "  the 
mortgage,  the  grantee  has  no  action  to  re- 
form. Bo-v^Tn,an  v.  Besley,  122  Iowa  42,  97 
N.  W.  600.    Compare  Albany  City  Sav.  Inst. 
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V.  Burdick,  20  Hun  (N.  Y.)  104  [reversed  in 
87  N.  Y.  40]. 

90.  Werner  v.  Rawson,  89  Ga.  619,  15  S.  E. 
813;  Morgan  v.  Owens,  228  111.  598,  81  N.  E. 
1135;  Youngstown  Electric  Light  Co.  v.  But- 
ler County  Poor  Dist.,  21  Pa.  Super.  Ct.  95. 
See  Cancellation  of  Instruments,  6  Cyc. 
282. 

For  a  unilateral  mistake  the  remedy  is 

not  rectification,  but  rescission.  Werner  v. 
Rawson,  89  Ga.  619,  15  S.  E.  813;  Morgan 
V.  Owens,  228  111.  598,  81  N.  E.  1135; 
Chelsea  Nat.  Bank  v.  Smith,  (N.  J.  Ch. 
1908)  69  Atl.  533;  Mortimer  V.  Shortall,  1 
C.  &  L.  417,  2  Dr.  &  War.  363. 

Mistake  as  to  a  material  inducement. — 
Where  the  parties  have  contracted  under  a 
mutual  mistake  as  to  any  fact  which  is  a 
material  inducement  to  the  contraet,  such 
mistake  is  not  ground  for  reforming  the  con- 
tract, although  it  might  give  a  right  to 
rescind.  Farmers'  L.  &  T.  Co.  v.  Suydam,  69 
Nebr.  407,  95  N.  W.  867. 

Instead  of  rescission  defendant,  however, 
may  have  the  option  of  taking  what  plain- 
tiff meant  to  give.  Paget  v.  Marshall,  28 
Ch.  D.  255,  49  J.  P.  85,  54  L.  J.  Ch.  575, 
51  L.  T.  Rep.  N.  S.  351,  33  Wkly.  Rep.  608; 
Bloomer  v.  Spittle,  L.  R.  13  Eq.  427,  41  L.  J. 
Ch.  309,  26  L.  T.  Rep.  N.  S.  272,  20  Wkly. 
Rep.  435.  Compare  Roberts  V.  Kingsly,  1 
Ves.  238,  27  Eng.  Reprint  1005.  A  signed 
an  agreement  to  take  from  B  a  lease  ■  of  a 
house,  at  the  rent  of  £230,  and  on  the  terms 
of  a  lease  on  which  the  agreement  was  writ- 
ten, which  erroneously  stated  the  rental  to 
be  £130.  A  lease  was  afterward  executed, 
in  which  the  rent  was  erroneously  stated  to  be 
£130.  The  error  on  the  part  of  the  lessor  was 
proved,  and  the  court  considered  that  the 
lessee  must  have  perceived  the  discrepancy 
between  the  amount  of  rent  previously 
stated  by  B  and  specified  in  the  agreement, 
and  that  reserved  by  the  lease.  It  was  held 
that  B  was  not  entitled  to  have  the  lease 
reformed,  but  that  the  proper  relief  was  to 
give  the  lessee  the  option  of  taking  the  re- 
formed lease  or  of  rejecting  it,  paying,  in  the 
latter  case,  a  rental  for  the  past  Occupation, 
and  a  mortgage  on  the  lease  created  by  such 
lessee.  Garrard  v.  Frankel,  30  Beav.  445,  8 
Jur.  K  S.  985,  31  L.  J.  Ch.  604,  54  Eng. 
Reprint  961. 

91.  Pritchett  v.  Frisby,  63  S.  W.  10,  23 
Ky.  L.  Rep.  433 ;  Benson  v.  Markoe,  37  Minn. 
30,  33  N.  W.  38,  5  Am.  St.  Rep.  816. 
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reformation  consists  in  a  misunderstanding  reciprocal  and  common  to  both  the 
contracting  parties,  when  each  ahke  labored  under  the  same  misconception  in 
respect  to  the  terms  of  a  written  instrument. By  mutuahty  is  not  meant  that  both 
parties  must  agree  on  the  hearing  that  the  mistake  was  in  fact  made,  but  the 
evidence  of  the  mutuality  of  the  mistake  must  relate  to  the  time  of  the  execution 
of  the  instrument,  and  show  that  at  that  particular  time  the  parties  intended  to 
say  a  certain  thing  and  by  mistake  expressed  another.  The  mistake  having 
been  shown  to  be  common  and  reciprocal,  it  is  of  no  consequence  that  the  instru- 
ment was  read  by  the  parties  at  the  time  of  signing.  In  all  cases  it  is  necessary 
to  make  clear  the  mutuahty  of  the  mistake, as  reformation  is  not  the  remedy  for 
mistakes  not  participated  in  by  'both  parties. The  facts  showing  mutuahty 
may  appear  by  admission  of  the  parties,"  or  from  the  face  of  the  instrument 
which  it  is  sought  to  have  reformed. 

4.  Who  Must  Be  Mistaken.  It  is  enough  if  the  mistake  is  mutual  between  the 
real  parties  in  interest. If  the  mistake  affects  merely  an  interest,  it  must  be 
common  as  between  the  parties  to  such  interest.^ 

5.  Effect  of  Agency.    The  mistake  of  a  person  acting  as  agent  for  both  parties 


92.  Connecticut. —  Bishop  v.  Clay  F.  &  M. 
Ins.  Co.,  49  Conn.  167. 

Georgia. —  Wyclie  v.  Greene,  11  Ga.  159. 

Indiana. —  St.  Clair  v.  Marquell,  161  Ind. 
56,  67  N.  E.  693. 

loica. —  Worsley  i\  Burlington  Ins.  Co.,  74 
Iowa  464.  38  N.  W.  161. 

Kentucky.— mil  v.  Pettit,  66  S.  W.  188, 
23  Ky.  L.  Rep.  2001;  Bush  v.  Starks,  65 
S.  W.  5'89,  23  Ky.  L.  Rep.  1560. 

Massachusetts. —  Page  v.  Higgins,  150 
Mass.  27,  22  N.  E.  63,  5  L.  R.  A.  152. 

Nevada. —  Wilson  v.  Wilson,  23  Nev.  267, 
45  Pac.  1009. 

Neio  York. —  Botsford  v.  McLean,  45  Barb. 
478. 

Oklahoma. —  Hope  v.  Bourland,  21  Okla. 
864,  98  Pac.  580. 

South  Dakota. —  MacVeagh  v.  Burns,  2 
S.  D.  83,  48  N.  W.  835. 

England. —  Murray  v.  Parker,  19  Beav.  305, 
52  Eng.  Reprint  367. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  75. 

93.  Matthews  v.  Whitethorn,  220  111.  36, 
77  N.  E.  89;  Hope  v.  Bourland,  21  Okla.  864, 
98  Pac.  580. 

Common  error  must  have  existed  at  the 
time  of  the  execution  of  the  instrument. 
Cleghorn  ?;.  Zumwalt,  83  Cal.  155,  23  Pac.  294. 

A  decree  reforming  a  contract  fixing  the 
boundary  between  adjoining  landowners,  on 
the  ground  of  mutual  mistake,  is  sustained 
by  findings  that  when  the  contract  was  made 
neither  party  knew  the  location  of  the  true 
dividing  line,  that  it  had  been  previously 
obliterated,  but  was  located  more  than  one 
hundred  feet  in  plaintiff's  favor  from  the  line 
as  fixed  in  the  contract,  and  that  the  parties 
believed  that  the  contract  line  was  correct, 
although  there  were  no  words  in  the  contract 
which  the  parties  did  not  intend  to  include, 
and  none  were  omitted  which  they  intended 
to  include.  Phillip  Zorn  Brewing  Co.  V. 
Malott,  (Ind.  1897)  46  N.  E.  23. 

Failure  to  show  an  agreement,  and  a  de- 
parture from  it  in  the  execution  of  the  in- 
strument precludes  reformation  because  the 


alleged  mistake  is  wanting.  Citizens'  Nat. 
Bank  v.  Judy,  146  Ind.  322,  43  N.  E.  259; 
Haddon  v.  Neighbarger,  9  Kan.  App.  529, 
58  Pac.  568. 

94.  West  V.  Suda,  69  Conn.  60,  36  Atl. 
1015;  Penfield  V.  New  Rochelle,  18  N.  Y. 
App.  Div.  83,  45  N.  Y.  Suppl.  460  [affirmed 
in  160  N.  Y.  697,  55  N.  E.  1098]. 

Failure  to  read  as  negligence  see  infra, 
VIII,  D,  2,  b. 

95.  Hertzler  r.  Stevens,  119  Ala.  333,  24 
So.  521;  Clark  v.  St.  Louis  Transfer  R.  Co., 
127  Mo.  255,  30  S.  W.  121;  Kelley  v.  Root, 
37  Misc.  (N.  Y.)  207,  75  N.  Y.  Suppl.  163 
[affirmed  in  74  N.  Y.  App.  Div.  499,  77 
N.  Y.  Suppl.  431];  Hope  v.  Bourland,  21 
Okla.  864,  98  Pac.  580. 

Weight  and  sufficiency  of  evidence  see  in- 
fra, XV,  C. 

96.  Bancharel  v.  Patterson,  64  Minn.  454, 
67  N.  W.  356 ;  Carey  Mfg.  Co.  v.  Merchants' 
Ins.  Co.,  25  Misc.  (N.  Y.)  18,  54  N.  Y.  Suppl. 
398;  Forester  v.  Van  Auken,  12  N.  D.  175, 
96  N.  W.  301;  Stewart  v.  Gordon,  60  Ohio 
St.  170,  53  N.  E.  797.  See  supra,  III,  D,  1, 
2. 

Misapprehension  of  one  of  the  parties  is 

not  alone  suflicient.  See  Quiggle  v.  Vining, 
125  Ga.  98,  54  S.  E.  74.  See  supra,  text  and 
notes  35,  48,  70,  79. 

97.  Turner  v.  Wabash  T  Co.,  114  Mo.  App. 
539,  90  S.  W.  391.  Compare  Woolf  r.  Barnes, 
46  Misc.  (N.  Y.)   169,  93  N.  Y.  Suppl.  219. 

98.  Reep  v.  Lyman,  27  Ohio  Cir.  Ct.  293. 
Evidence  of  mistake  see  infra,  XV. 
Mistake  shown  by  reference  to  another 

document. —  Where  a  deod  recites  that  land 
described  is  conveyed  in  trust  for  interurban 
railway  purposes  pursuant  to  a  written  op- 
tion and  proposal,  and  when  read  in  con- 
nection witli  such  option  discloses  a  mutual 
mistake,  a  court  of  equity  will  grant  a 
reformation.  Tlartninn  r.  Midland  Traction 
Co.,  27  Ohio  Cir.  Ct.  604. 

99.  Murray  v.  Sells,  53  Ga.  257 ;  Reeder  v. 
Lewis,  etc.,  R.  Co.,  7  Ky.  L.  Rep.  373. 

1.  Ward  V.  Waterman,'  85  Cal.  488,  24  Pac. 
930. 

[Ill,  D,  6] 


920    [34Cye.]    BEFORMATION  OF  1N&TRVMENT8 


to  a  contract  may  be  mutual  so  as  to  warrant  correction;  ^  but  the  mistake  of  an 
agent  of  one  principal  dealing  with  another  principal,^  or  with  the  agent  of  another 
principal/  will  not  authorize  reformation,  unless  the  mistake  is  clearly  shown  to  be 
a  mutual  one.^ 

E.  Fraud  or  Inequitable  Conduct  —  1.  In  General.  The  foregoing  has 
shown  that,  whether  a  mistake  is  of  fact  or  of  law,  to  be  reformable  it  must  be 
mutual.^  The  other  ground  which  will  warrant  the  reformation  of  an  instru- 
ment is  where  there  is  ignorance  or  mistake  on  one  side,  and  fraud  or  inequit- 
able conduct  on  the  other. While  mere  ignorance  of  law  is  ordinarily  not 


2.  Warrick  v.  Smith,  137  111.  504,  27  K  E. 
709;  Trump  v.  Paul,  78  111.  App.  165;  San- 
ner  v.  Smith,  51  111.  App.  671;  Flynn  v. 
Finch,  137  Iowa  378,  114  N.  W.  1058;  Wil- 
liamson V.  Brown,  195  Mo.  313,  93  S.  W. 
791;  House  f.  Wechsler,  104  N.  Y.  App.  Div. 
124,  93  N.  Y.  Suppl.  593.  Compare  Gun  v. 
McCarthy,  L.  R.  13  Ir.  304. 

Mistake  of  draftsman  see  supra,  III,  B. 
2,  b;  III,  C,  2,  d. 

Mistake  of  a  conveyancer  acting  by  the 
direction  of  one  party  is  not  reformable. 
Dougherty  v.  Dougherty,  204  Mo.  228,  102 
S.  W.  1099;  Brocking  v.  Straat,  17  Mo.  App. 
296.  Compare  McAdow  v.  Wight,  128  Mo. 
App.  358,  107  S.  W.  421. 

Mistake  of  third  person. — A  contract  will 
be  reformed  where  the  parties  agreed  on 
certain  modifications,  and  one  of  them  read 
a  list  of  agreed  changes,  while  a  third  per- 
son undertook  to  make  the  proper  erasures 
in  the  proposed  contract,  but  did  not  do  so 
correctly,  and  the  parties  signed  the  contract 
as  changed  without  reading  it.  West  v. 
Suda,  60  Conn.  60,  36  Atl.  1015. 

3.  Barry  v.  Rownd,  119  Iowa  105,  93  N.  W. 
67;  Morris  v.  Penrose,  38  N.  J.  Eq.  629; 
Graham  v.  Carnegie  Steel  Co.,  217  Pa.  St. 
34,  66  Atl.  103.  See  also  Dougherty  v. 
Dougherty,  204  Mo.  228,  102  S.  W.  1099; 
Bracking  v.  Straat,  17  Mo.  App.  296.  Com- 
pare McAdow  i\  Wight,  128  Mo.  App.  358, 
107  S.  W.  421,  where  defendant  contracted 
in  writing  to  sell  land  in  controversy  to  B. 
for  five  hundred  and  fifty  dollars,  payable  in 
instalments,  B  to  pay  taxes  after  1902. 
The  property  was  somewhat  improved  there- 
after, and  ill  1905  plaintiff  purchased  it  for 
one  thousand  two  hundred  dollars  cash  from 
an  agent  who  procured  a  deed  direct  from  de- 
fendant to  plaintiff,  and  paid  defendant  the 
balance  of  the  price  owed  by  B,  which  deed 
defendant  claimed  by  mistake  failed  to  ex- 
cept the  taxes  after  1902  from  the  covenant 
of  warranty.  It  was  held  that  the  agent  in 
miaking  such  sale  was  the  agent  of  B,  and 
not  of  defendant,  and  hence  defendant  was 
entitled  to  have  the  deed  reformed  to  con- 
form to  the  contract  between  himself  and  W. 

4.  Mills  V.  Lewis,  37  How.  Pr.  (N.  Y.) 
418;  Barker  v.  Pullman  Palace  Car  Co.,  124 
Fed.  555  [affirmed  in  134  Fed.  70,  67  C.  C. 
A.  196]. 

5.  McCain  v.  Columbia  Finance,  etc.,  Co., 
97  S.  W.  343,  29  Ky.  L.  Rep.  1292. 

Mistake  of  insurance  agent.— The  mistake 
of  an  insurance  agent  in  dealing  with  the 
husband  of  plaintiff  in  writing  a  j)olicy  in 

[III,  D,  5] 


the  name  of  the  husband  instead  of  in  the 
name  of  the  wife,  and  his  subsequent  delay 
in  changing  it  on  return  by  the  husband,  was 
reformable  after  a  loss.  McCoubray  v.  St. 
Paul  F.  &  M.  Ins.  Co.,  50  N.  Y.  App.  Div. 
416,  64  N.  Y.  Suppl.  il2  [affir^ned  in  169 
N.  Y.  590,  62  X.  E.  109].  See  also  Mead  v. 
Westchester  F.  Ins.  Co.,  64  N.  Y.  453. 

Mode  of  executing  contract. —  Where  plain- 
tiff, acting  only  as  agent  for  the  manufacture 
of  a  gas  engine,  contracted  for  the  sale 
thereof  to  defendant,  signing  the  contract  in 
its  individual  name,  and  the  contract  would 
have  been  correctly  set  forth,  but  for  plain- 
tiff's misapprehension  as  to  the  effect  upon 
its  liability  of  the  language  employed  by  it 
in  the  contract,  plaintiff  having  mistaken 
the  form  of  signature  as  an  execution  of  the 
contract  by  which  its  principal,  rather  than 
itself,  became  bound,  the  error  constituted 
a  mistake  of  fact,  against  which  equity  would 
grant  relief,  and  not  a  mistake  of  law. 
Eustis  Mfg.  Co.  V.  Saco  Brick  Co.,  198  Mass. 
212,  84  N.  E.  449. 

6.  See  supra,  111,  D. 

7.  Georgia. —  Dannelly  v.  Cuthbert  Oil  Co., 
131  Ga.  694,  63  S.  E.  257;  Venable  v.  Barton, 
129  Ga.  537,  59  S.  E.  253;  Hansford  v.  Free- 
man, 99  Ga.  376,  27  S.  E.  706;  Wyche  v. 
Greene,  26  Ga.  415;  Reese  v.  Wyman,  9  Ga. 
430. 

Illinois.— Bergen  v.  Ebey,  88  111.  269; 
Metropolitan  Bank  v.  Godfrey,  23  111.  579; 
Smith  V.  Rust,  112  111.  App.  84. 

Indiana. —  Koons  v.  Blanton,  129  Ind.  383, 
27  N.  E.  334. 

lowa.—  Vjne  v.  Knight,  130  Iowa  113,  106 
N.  W.  505;  Hausbrandt  v.  Hofler,  117  Iowa 
103,  90  N.  W.  494;  Williams  v.  Hamilton, 
104  Iowa  423,  73  N.  W.  1029,  65  Am.  St. 
Rep.  475.  Compare  Fullerton  z?.  Des  Moines, 
(1908)  115  N.  W.  607. 

Kansas.— Co-L  v.  Beard,  75  Kan.  369,  89 
Pac.  671;  Taylor  v.  Deverell,  43  Kan.  469, 
23  Pac.  628. 

Kentucky. — Gregory  v.  Copeland,  107  S.  W. 
768,  32  Ky.  L.  Rep.  1153;  Dean  v.  Hall,  105 
S  W.  98,  31  Ky.  L.  Rep.  1306;  Pickett  v. 
Taylor,  96  S.  W.  1111,  29  Ky.  L.  Rep. 
12i9. 

Massachusetts. —  Metcalf  v.  Putnam,  9 
Allen  97. 

Michigan. —  Burchard  v.  Frazer,  23  Mich. 
224. 

Minnesota. —  Cookston  Imp.  Co.  v.  Mar- 
shall, 57  Minn.  333,  59  K  W.  294,  47  Am.  St. 
Rep.  612,  dictum  as  to  the  general  doctrine. 

Missouri. —  Moran  Bolt,  etc.,  Mfg.  Co.  v. 
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relievable/  where,  on  account  of  misplaced  confidence,  or  because  of  artifice  and 
deception  practised  upon  him  by  the  opposite  party,  one  is  fraudulently  misled 
there  is  ground  for  relief  by  way  of  reformation.^ 

2.  What  Constitutes  —  a.  In  General.  When  there  is  a  mistake  on  one  side, 
if  it  is  not  mutual,  in  order  to  be  ground  for  reformation,  the  fraud  of  the  other 
party  must  be  clearly  shown;  and  such  fraud  may  be  actual  or  constructive/^ 
Fraud,  to  be  the  basis  of  reformation  of  contract,  must  be  fraud  in  the  execution 
thereof,  and,  when  it  is  attempted  to  annex  to  the  writing  a  parol  conditional 
stipulation,  it  must  appear  that  it  was  omitted  from  the  writing  at  the  time  of 
execution  through  fraud,  accident,  or  mistake. Inequitable  conduct,  to  war- 
rant relief  by  way  of  reformation,  has  been  held  to  consist  in  doing  acts,  or  omit- 
ting to  do  acts,  which  the  court  finds  to  be  unconscionable;  as,  in  taking  advan- 
tage by  one  party  of  the  other  party's  illiteracy,^^  in  abusing  confidence,^*  in 
concealing  what  of  right  should  have  been  disclosed,  or  in  taking  advantage  of 
a  mistake  of  the  other  party,  known  or  suspected  at  the  time,^®  or  the  result  of 


St.  Louis  Car  Co.,  210  Mo.  715,  109  S.  W. 
47;  Dameron  f.  Jamison,  4  Mo.  App.  299. 

iseic  Jersey. — Sloss-Sliefiield  Steel,  etc.,  Co. 
V.  .^]tna  L.  Ins.  Co.,  (Cli.  1908)  70  Atl.  380; 
Chelsea  Nat.  Bank  v.  Smith,  (Ch.  1908)  69 
Atl  533;  Lloyd  v.  Hiilick,  (Ch.  1906)  63  Atl. 
616;  Gebel  v.  Weiss,  42  N.  J.  Eq.  521,  8 
Atl.  889;  Cubberly  v.  Cubberlj^  39  N.  J.  Eq. 
514. 

l^ew  Yor/c.— Welles  r.  Yates,  44  N.  Y.  525 ; 
De  Peyster  r.  Hasbrouck,  11  N.  Y.  582; 
Simpkins  i7.  Taylor,  81  Hun  467,  31  N.  Y. 
Suppl.  169;  Kirtland  v.  Schanck,  61  Barb. 
348;  Kilmer  v.  Smith,  43  N.  Y.  Super.  Ct. 
461  [affirmed  in  77  N.  Y.  226,  33  Am.  Eep. 
613] ;  Brioso  v.  Pacific  Mut.  Ins.  Co.,  4  Daly 
246;  Gallup  v.  Bernd,  1  N.  Y.  Suppl.  478; 
Witthaus  V.  Schack,  57  How.  Pr.  310. 

North  Carolina. —  Svkes  v.  Virginia  L.  Ins. 
Co.,  148  N.  C.  13,  61  S.  E.  610;  Scott  v. 
Duncan,  16  N.  C.  403. 

Ohio. —  Graham  v.  Firemen's  Ins.  Co.,  2 
Disn.  255. 

West  Virginia. —  Crislip  v.  Cain,  19  W.  Va. 
438.  Compare  Isner  v.  Nydegger,  63  W.  Va. 
677,  60  S.  E.  793. 

United  States. —  Home  Ins.  Co.  v.  Virginia- 
Carolina  Chemical  Co.,  109  Fed.  681;  New 
York  L.  Ins.  Co.  v.  McMaster,  87  Fed.  63, 
30  C.  C.  A.  532;  Trenton  Terra  Cotta  Co.  v. 
Clay  Shingle  Co.,  80  Fed.  46. 

England. —  Clark  v.  Girdwood,  7  Cli.  D.  9, 
47  L.  J.  Ch.  116,  37  L.  T.  Rep.  N.  S.  614, 
26  Wkly.  Rep.  90.  See  also  Paget  v.  Mar- 
shall, 28  Ch.  D.  255,  49  J.  P.  85,  54  L.  J. 
Ch.  575,  51  L.  T.  Rep.  N.  S.  351,  33  Wkly. 
Rep.  608;  Hartopp  v.  Hartopp,  21  Beav.  259, 
2  Jur.  N.  S.  794,  25  L.  J.  Ch.  471,  52  Eng. 
Reprint  858;  Watt  V.  Grove,  2  Sch.  &  Lef. 
492. 

See  42  Cent.  Dig.  tit.  "Reformation  of 
Instruments,"  §  80. 

Compare  Feindel  v.  Zwicker,  31  Nova 
Si-dtia  232. 

Where  there  has  been  part  performance  of 
an  oral  contract  to  convey,  fraud  and  mistake 
are  sufficient  grounds  to  reform  a  deed  de- 
livered under  such  contract.  Place  v.  John- 
son, 20  Minn.  219. 

8.  See  supra,  III,  C,  1.  And  see  Hansford 
V.  Freeman,  99  Ga.  376,  27  S.  E.  706;  Pickett 


V.  Taylor,  96  S.  W.  11 11,  29  Ky.  L.  Rep. 
1219;  Monne  v.  Ayer,  52  N.  Y.  Super.  Ct. 
139;  Sykes  v.  Virginia  L.  Ins.  Co.,  148  N.  C. 
13,  61  S.  E.  610. 

Plaintiffs  having  the  same  means  of  knowl- 
edge as  to  the  legal  effect  of  words  used  in 
a  contract  sought  to  be  avoided  as  defendant 
cannot,  because  of  their  ignorance  of  the 
meaning  of  the  words,  in  the  absence  of  mis- 
representation on  part  of  defendant,  obtain 
relief  on  the  ground  of  fraud,  from  their 
own  negligence  in  signing  the  agreement. 
Marshall  v.  Westrope,  98  Iowa  324,  67  N.  W. 
257. 

9.  See  cases  cited  supra,  note  7. 

10.  Snyder  v.  Ash,  30  N.  Y.  App.  Div.  183, 
51  N.  Y.  Suppl.  772;  Duecker  v.  Goeres,  104 
Wis.  29,  80  N.  W.  91.  See  also  FuUerton 
V.  Des  Moines,  (Iowa  1908)   115  N.  W.  607. 

In  the  absence  of  evidence  of  fraud  or 
undue  influence,  reformation  is  improper. 
Johnson  v.  Austin,  86  Ark.  446,  111  S.  W. 
455;  Mitchell  Mfg.  Co.  v.  Kempner,  84  Ark. 
349,  105  S.  W.  880;  Weinhard  v.  Summer- 
ville,  46  Wash.  127,  89  Pac.  490,  13  L.  R.  A. 
N.  S.  1089. 

11.  Revels  v.  Revels,  64  S.  C.  256,  42  S.  E. 
Ill,  although  not  so  stated  in  the  opinion, 
the  facts  show  that  constructive  fraud  will 
be  relieved  against. 

12.  Capps  V.  Edwards,  130  Ga.  146,  60 
S.  E.  455. 

13.  Kinney  v.  Ensminger,  87  Ala.  340,  6 
So.  72;  Williams  v.  Hamilton,  104  Iowa  423, 
73  N.  W.  1029,  65  Am.  St.  Rep.  475;  Pickett 
V.  Taylor,  96  S.  W.  1111,  29  Ky.  L.  Rep. 
1219;  Archer  r.  California  Lumber  Co.,  24 
Oreg.  341,  33  Pac.  526. 

14.  Daly  v.  Simonson,  126  Iowa  716,  102 
N.  W.  780;  Archer  v.  California  Lumber  Co., 
24  Oreg.  341,  33  Pac.  526. 

No  relation  of  trust  or  confidence  being 
shown  to  exist  between  the  parties,  the  com- 
plainant is  not  entitled  to  have  a  written 
contract  reformed.  Kleinsorge  v.  Rohse.  25 
Oreg.  51,  34  Pac.  874. 

15.  Chelsea  Nnt.  Bank  r.  Smith.  (N.  J. 
Ch.  1908)  (;9  Atl.  533:  Cook  v.  Liston,  102 
Pa.  St.  19,  43  Atl.  389;  MeCormick  r.  Rat- 
clifl'e,  (Tenn.  Ch.  App.  1901)  64  S.  W.  332. 

16.  Webb  V.  Morrison,  157  N.  Y.  712.  53 
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importunity.^'  Equity  will  also  interpose^  where  not  to  correct,  would  be  to  per- 
petrate a  fraud  on  the  other  party. 

b.  Misrepresentation.  Misrepresentation  is  one  form  of  fraud. Hence  mis- 
take on  one  side  and  misrepresentation,  whether  wilful  or  accidental,  on  the  other 
is  ground  for  reformation  when  the  party  deceived  has  relied  on  the  misrepre- 
sentations of  the  party  seeking  to  bind  him,  and  when  the  misrepresentation  was 
of  a  material  fact  in  which  the  party  deceived  placed  confidence. Unless  there 
are  peculiar  circumstances  of  contrivance  and  abuse  of  confidence,  the  mere 
expression  of  an  opinion,  however,  is  not  enough;  nor  is  it  sufficient  if  plaintiff 
did  not  rely  on  the  misrepresentation.^^ 

F.  Reliance  Upon  Contemporaneous  Promise,  Etc.  When  there  is  no 
fraud  or  mistake  in  the  preparation  of  an  instrument,^^  and  it  appears  that  the 
party  signing  understood  its  language  and  purport,  it  cannot  be  reformed  on  the 
faith  of  a  contemporaneous  oral  promise  .which  was  not  kept.^* 


N.  E.  1133  [affirming  37  N.  Y.  Suppl.  449]  ; 
Gillett  V.  Borden,  6  Lans.  (N.  Y.)  219; 
Carrell  v.  McMurray,  136  Fed.  661. 

Cal.  Civ.  Code,  §  3399,  provides  for  the  cor- 
rection of  a  contract  when,  through  mutual 
mistake,  or  a  mistake  of  one  party  known 
or  suspected  by  the  other,  it  does  not  truly 
express  the  intention  of  the  parties.  Holt  v. 
Holt,  120  Cal.  67,  52  Pac.  119.  Under  the 
same  provision  where  weakness  of  plaintiff's 
mind  and  inadequacy  of  consideration  is  al- 
leged, it  was  only  necessary  to  show  the 
mistake  of  plaintiff,  and  that  defendant  knew 
it.  Wilson  V.  Moriarty,  88  Cal.  207,  26  Pac. 
85.  Relief  was  granted  where,  at  the  time 
of  the  execution  of  a  contract  of  sale  by 
plaintiff  to  defendant  of  all  her  interest  in 
certain  lands,  both  parties  supposed  that 
plaintiff's  interest  was  less  than  it  really 
was,  but  defendant  learned  the  true  state 
of  the  case  before  the  execution  of  the  deed. 
Cleghorn  v.  Zumwalt,  S3  Cal.  155,  23  Pac. 
294.  See  also  Ward  v.  Yorba,  123  Cal.  447, 
56  Pac.  58,  (1898)  54  Pac.  80.  It  is  not 
necessary  that  the  mistake  should  have  been 
mutual  to  entitle  a  party  to  a  reformation. 
Capelli  v.  Dondero,  123  Cal.  324,  55  Pac. 
1057;  Higgins  v.  Parsons,  65  Cal.  280,  3 
Pac.  881.  Section  3402  provides  that  a  con- 
tract may  be  revised  and  then  specifically 
enforced.  These  two  sections  were  construed 
together  in  Chapin  v.  Ross,  2  Cal.  App.  433, 
84  Pac.  53.  See  also  Eva  v.  McMahon,  77 
Cal.  467,  19  Pac.  872. 

17.  Bowen  v.  Wolff,  23  R.  I.  56,  49  Atl. 
395. 

18.  Durham  v.  Taylor,  29  Ga.  166;  Tur- 
pin  V.  Gresham,  106  Iowa  187,  76  N.  W.  680; 
Renshaw  v.  Gans,  7  Pa.  St.  117.  See  also 
Blair  v.  Kingman  Implement  Co.,  (Nebr. 
1908)  117  N.  W.  773. 

19.  See  Fraud,  20  Cyc.  1. 

20.  Montana. —  Sanford  v.  Gates,  21  Mont. 
277,  53  Pac.  749. 

NehrasJca. —  See  Blair  v.  Kingman  Imple- 
ment Co.,  (1908)  117  N.  W.  773. 

New  Jersey. —  Larter  v.  Canfield,  59  N.  J. 
Eq.  461,  45  Atl.  616. 

New  York. —  Monne  v.  Ayer,  52  N.  Y. 
Super.  Ct.  139. 

North  Carolina. —  Sykes  v.  Virginia  L.  Ins. 
Co.,  148  N.  C.  13,  61  S.  E.  610. 
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Ohio. —  Harris  v.  Columbiana  County  Mut. 
Ins.  Co.,  18  Ohio  116,  51  Am.  Dec.  448; 
Monnett  v.  Columbus,  etc.,  R.  Co.,  26  Ohio 
Cir.  Ct.  469. 

Pennsylvania. —  Tyson  v.  Passmore,  2  Pa. 
St.  122,  44  Am.  Dec.  181  {dictum);  Bartle 
V.  Vosbury,  3  Grant  277. 

Rhode  Island. —  Fehlberg  v.  Cosine,  16 
R.  I.  162,  13  Atl.  110. 

Tennessee. —  Graham  v.  Guinn,  (Ch.  App. 
1897)  43  S.  W.  749. 

Texas. — Pioneer  Sav.,  etc.,  Co.  V.  Baumann, 
(Civ.  App.  1900)  58  S.  W.  49. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  79. 

Thus  where  a  person  by  mistake,  induced 
by  the  misrepresentations  of  an  insurance 
agent,  contracted  to  take  out  policies  of  in 
surance,  believing  that  they  provided  for  life 
insurance  for  a  term  of  years  and  the  sub- 
sequent repayment  of  premiums  with  inter- 
est, when  they  in  fact  provided  no  substantial 
benefits  except  in  case  of  death,  and  the  con- 
tract was  carried  out  only  to  the  extent  of 
furnishing  the  insurance  for  the  stipulated 
term,  the  policies,  as  the  written  evidence 
of  the  contract,  might  be  reformed  and  specifi- 
callv  enforced.  Austin  v.  Virginia  L.  Ins. 
Co.,'  148  N.  C.  24,  61  S.  E.  614;  Sykes  v. 
Virginia  L.  Ins.  Co.,  148  N.  C.  13,  61  S.  E. 
010. 

21.  Fitzpatrick  v.  Ringo,  5  S.  W.  431,  9 
Ky,  L.  Rep.  503;  Zentmyer  v.  Mittower,  5 
Pa.  St.  403. 

22.  Comer  v.  Lehman,  87  Ala.  362,  6  So. 
264.    See  also  injra,  III,  F. 

If  it  does  not  appear  that  complainant  be- 
lieved or  had  reason  to  believe  that  the  rep- 
resentations made  were  embodied  in  the  in- 
strument, his  ground  for  relief  is  taken  away. 
Gelpcke  v.  Blake,  15  Iowa  387,  83  Am.  Dec. 
418;  Consolidated  Electric  Storage  Co.  v.  At- 
lantic Trust  Co.,  24  N.  Y.  App.  Div.  172,  48 
N.  Y.  Suppl.  1083. 

23.  See  supra,  III,  E. 

24.  Illinois.— ^m\i\i  v.  Rust,  112  111.  App. 
84. 

Iowa. —  Brintnall  v.  Briggs,  87  Iowa  538, 
54  N.  W.  531;  Butcher  v.  Buchanan,  17  Iowa 
81. 

Montana. —  Sanford  V.  Gates,  21  Mont. 
277,  53  Pac.  749. 
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IV.  INSTRUMENTS  WHICH  MAY  BE  REFORMED.  . 

A.  In  General.  What  kinds  of  instruments  are  subject  to  reformation  will 
best  be  seen:  (1)  By  examining  particular  instruments  which  have  been  reformed,^^ 
(2)  by  observing  the  result  when  a  voluntary  conveyance  is  in  question/*^  (3)  by 
comparing  executed  contracts  with  those  which  are  executory;  and  (4)  by  noting 
the  effect  if  the  instrument  is  void  or  invalid. 

B.  Particular  Instruments  —  l.  Deeds.  A  deed  is  an  instrument  of  the 
most  solemn  character, yet  when  the  proper  grounds  are  shown  equity  will 
reform  it  so  as  to  express  the  true  intention  of  the  parties.^^    The  reformation  of 


iVeiy  Yorh. —  Wilson  Deen,  74  N.  Y. 
531. 

United  States.. —  Olmstead  v.  Michels,  36 
Fed.  455,  1  L.  R.  A.  840. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  68. 

Compare  Capps  v.  Edwards,  130  Ga.  146, 
60  S.  E.  455. 

Contract  made  on  faith  in  tjie  other  party. 
—  Where  the  party  executing  the  instrument 
knew  that  it  did  not  express  the  contract 
that  he  intended  to  make,  but  chose  to  rely 
on  the  mere  conjecture  of  his  own  that  the 
other  party  would  not  require  performance 
as  set  forth  in  the  writing,  there  was  no 
ground  to  reform.  Bonds  V.  Bonds,  102  Ga. 
163,  29  S.  E.  218. 

25.  See  infra,  IV,  B. 

26.  See  infra,  IV,  D. 

27.  See  infra,  IV,  E. 

28.  See  infra,  IV,  C. 

29.  Matters  of  description  in  particular 
instruments  see  infra,  V,  D. 

30.  See  Deeds,  13  Cyc.  505  et  seq. 

31.  Dillard  v.  Jones,  229  111.  119,  82  N.  E. 
206;  Jones  v.  Levy.  92  Miss.  551,  46  So.  825; 
Beail  V.  Martin,  48  Nebr.  479,  67  N.  W.  433 ; 
Graham  v.  Berryman,  19  IST.  J.  Eq.  29,  dictum. 
Compare  Walker  v.  Armstrong,  8  De  G.  M. 
&  G.  531,  2  Jur.  N.  S.  959,  25  L.  J.  Ch.  738, 
4  Wkly.  Rep.  770,  57  Eng.  Ch.  411,  44  Eng. 
Reprint  495.    See  supra,  notes  86,  87. 

In  North  Carolina  before  the  adoption  of 
the  constitution,  art.  lo,  §  6,  permitting  con- 
veyances between  husband  and  wife,  a  deed 
from  a  husband  to  his  wife  was  void  at  law, 
and  sustainable  in  equity  only  on  proof  of  a 
meritorious  consideration.  Hence  equity  re- 
fused to  reform  a  deed,  executed  before  the 
act,  from  a  husband  to  his  wife,  by  an  inser- 
tion of  the  word  "  heirs,"  although  omitted 
through  the  inadvertence  of  the  draftsman, 
unless  the  deed  is  supported  by  a  meritorious 
consideration  other  than  the  marital  relation. 
MoLamb  v.  McPhail,  126  N.  C.  218,  35  S.  E. 
426. 

Deed  of  executor  or  administrator. —  Or- 
dinarily equity  has  no  original  jurisdiction 
to  correct  a  misdescription  of  lands  in  the 
deed  of  an  executor  or  administrator.  But 
Ala.  Code,  §§  3840,  3841,  expressly  confers 
such  jurisdiction  when,  by  proper  allegations 
and  proof,  it  is  made  to  appear  that  the 
price  paid  was  reasonable,  tliat  the  vendee 
was  a  bona  fide  purchaser,  that  the  money 
has  been  paid  to  the  proper  person,  or  appro- 


priated for  the  benefit  of  the  estate,  and  that 
the  parties  have  received  regular  notice,  as 
provided  by  law,  of  such  sale  or  probate  pro- 
ceedings. Vaughn  v.  Hudson,  129  Ala.  176, 
30  So.  75 ;  Woodstock  Iron  Co.  v.  Fullenwider, 
87  Ala.  584,  6  So.  197,  13  Am.  St.  Rep.  73; 
Comer  v.  Plart,  79  Ala.  389;  Ganey  v,  Sikes, 
76  Ala.  421,  84  Ala.  348,  4  So.  869]. 

Sheriff's  deed. — A  sheriff  who  misdescribes 
land  in  a  deed  may,  under  the  supervision  of 
the  court  from  which  it  issued,  make  a  new 
deed  which  will,  as  to  all  parties,  privies, 
and  purchasers  having  notice,  relate  back  to 
the  time  of  the  sale;  but  a  decree  to  reform 
cannot  be  entered  because  equity  cannot  aid 
the  execution  of  a  statutory  power.  Griffin 
V.  Durfee,  29  Ind.  App.  211,  64  N.  E.  237; 
Ware  v.  Johnson,  55  Mo.  500,  66  Mo.  662; 
Mason  v.  White,  11  Barb.  (N.  Y.)  173.  Ala. 
Code  (1876),  §  3207,  authorizing  the  court, 
in  case  a  sheriff  has  died  or  vacated  his  office 
without  making  a  conveyance  of  lands  he  has 
sold  under  order  of  the  court,  to  order  his 
successor  to  execute  the  conveyance  does  not 
authorize  the  court  to  order  the  reformation 
of  a  defective  conveyance.  McCall  v.  White, 
73  Ala.  562.  See  also  Executions,  17  Cyc. 
1345,  1350. 

Application  of  caveat  emptor  doctrine. — A 

purchaser  at  a  siieriff's  sale  or  a  commis- 
sioner's sale  being  a  purchaser  in  invitum, 
and  the  doctrine  of  caveat  emptor  applying 
in  its  full  force  cannot  have  his  deed  re- 
formed in  chancery.  Wells  v.  Gay,  (Miss. 
1908)  46  So.  497. 

Tax  deed. — A  mistake  in  a  tax  deed  does 
not  warrant  reformation  because  the  mistake 
cannot  be  mutual,  the  owner  not  being  a 
party  to  the  sale.  Keepfer  v.  Force,  86  Ind. 
81.  See  also  Taxation.  Equity  has  no  juris- 
diction to  reform  a  sheriff's  deed  executed 
pursuant  to  a  sale  under  a  tax  judgment; 
but  the  remedy  is  that  prescribed  by  Rev.  St. 
(1899)  §  3218  fAnnot.  St.  (1906)  p.  1826], 
authorizing  a  proceeding  to  obtain  a  proper 
deed  from  a  sheriff.  Dixon  r.  Hunter,  204 
Mo.  382,  102  S.  W.  970. 

The  court  is  not  prohibited  by  the  Fines 
and  Recoveries  Act  (3  &  4  Wm.  IV,  c.  74) 
from  exercising  its  jurisdiction  to  rectify  on 
the  ground  of  mistake,  a  deed  of  resettlement 
which  has  been  enrolled  as  a  disentailing  as- 
surance under  the  provisions  of  the  act. 
Hall-Dare  r.  Hall-Dare,  31  Ch.  D.  251,  55 
L.  J.  Ch.  154,  54  L.  T.  Rep.  N.  S.  120,  34 
Wkly.  Rep.  82. 
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a  deed,  absolute  on  its  face,  into  a  mortgage  or  simple  security,  stands  on  the 
same  footing  with  that  of  the  reformation  of  any  other  instrument. 

2.  Mortgages,  Etc.,  and  Foreclosure  Papers.^^  The  general  rule  is  that 
where  a  mortgage  or  deed  of  trust  misdescribes  property  intended  to  be  mort- 
gaged the  mistake  may  be  corrected.^*  But  such  remedy  must  be  apphed  for 
by  proper  proceedings  before  foreclosure,  or  in  an  action  to  foreclose;  for  when 
the  mistake  has  been  carried  into  the  decree  of  foreclosure  and  subsequent  pro- 
ceedings, an  action  to  correct  the  mortgage  and  decree,  the  subsequent  pro- 
ceedings and  the  sheriff's  deed  cannot  be  maintained  because  a  judicial  sale  has 
intervened.^^  In  several  states  the  rule  has  been  relaxed  and  modified  to  such 
an  extent  that  the  mortgage  may  be  reformed  and  then  foreclosed  as  reformed.^^ 

3.  Wills  and  Instruments  Intended  as  Wills.  There  is  no  jurisdiction  to 
reform  a  wiU  or  correct  the  mistake  of  a  testator  because  equity  never  aids  a 
volunteer  except  in  case  of  fraud.^^    After  a  will  has  been  admitted  to  probate. 


32.  Chaires  v.  Brady,  10  Fla.  133.  See  also 
V,  D,  3. 

Whether  the  deed  is  of  bargain  and  sale 
or  of  gift,  the  principle  remains  the  same. 
Jones  r.  McNealy,  139  Ala.  378,  35  So.  1022, 
101  Am.  St.  Rep.  38. 

33.  See  injra,  X,  E;  XVIII,  B,  2. 

34.  Bunker  v,  Anderson,  32  N.  J.  Eq,  35; 
McMillan  v.  New  York  Water  Proof  Paper 
Co.,  29  N.  J.  Eq.  610;  Strang  r.  Beach,  11 
Ohio  St.  283,  78  Am.  Dec.  308;  Davenport  v. 
Sovil,  6  Ohio  St.  459;  Harper  r.  Combs,  61 
W.  Va  561,  56  S.  E.  902.  See  iw/m,  V,  D, 
5;  and  Mohtgages,  27  Cyc.  1093. 

Deed  of  trust  and  trustee's  deed  thereunder. 
—  A  deed  of  trust  for  a  debt  on  three  tracts 
of  land  by  mutual  mistake  includes  a  certain 
tract  v/hen  another  was  intended.  The  trus- 
tee sold  the  tracts  and  made  a  deed  to  the 
purchaser,  who  was  a  creditor.  It  was  held 
that  the  deed  of  trust,  but  not  the  trustee's 
deed,  could  be  reformed  at  the  suit  of  the 
creditor.  Harper  r.  Combs,  61  W.  Va.  561, 
56  S.  E.  902.  It  is  competent  for  a  court 
of  equity  to  reform  a  conveyance  by  a  trus- 
tee under  a  trust  deed,  so  as  to  make  it 
confoim  to  the  trust  deed  and  the  advertise- 
ment of  sale  thereunder.  Jones  v.  Levy, 
92  Miss.  551,  46  So.  825. 

A  trust  mortgage  to  secure  creditors  will 
be  reformed. —  WTiere  a  mortgage  is  executed 
to  a  trustee  for  certain  creditors  of  an  in- 
solvent corporation,  but  the  word  "  suc- 
cessors "  is  omitted  so  that  it  does  not  trans- 
fer a  title  in  fee,  reformation  will  be  granted 
as  against  the  receiver  of  the  insolvent  com- 
pany. So  held  in  Miller  r.  Savage,  60  N.  J. 
Eq.  204,  46  Atl.  632. 

35.  Alabama. —  Stewart  r.  Wilson,  141 
Ala.  405,  37  So.  550,  109  Am.  St.  Rep.  33; 
Stephenson  r.  Harris,  131  Ala.  470,  31  So. 
445. 

Itidiana. —  Angle  v,  Speer,  66  Ind.  488; 
Miller  v.  Kolb,  47  Ind.  220. 

Missouri. —  Schwickerath  v.  Cooksey,  53 
Mo.  75. 

Neio  Jersey. —  Waldron  v.  Letson,  15  N.  J. 
Eq.  126. 

Utah.—  Marks  v.  Taylor,  23  Utah  152,  470, 
63  Pac.  897. 

See  42  Cent.  Dig.  tit.  Reformation  of  In- 
struments," §  9. 
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See  also  iiifra,  V,  D,  5,  a,  (ni)-(iv)  ;  X, 
E;  XVIIT,  B,  2. 

36.  See  cases  cited  infra,  this  note. 

The  California  doctrine  is  that  when  a  mis- 
take in  the  mortgage  has  been  carried  into 
the  decree  and  sheriff's  deed,  equity  will  go 
back  to  the  original  transaction  and  reform 
all  instruments  so  as  to  make  them  conform 
to  the  real  intention  of  the  parties.  Quivey 
V.  Baker,  37  Cal.  465. 

In  Indiana  in  Convers  v.  Mericles,  75  Ind. 
443,  448,  referring  to  Miller  v.  Kolb,  47  Ind. 
220,  and  Angle  v.  Speer,  66  Ind.  488,  Best, 
C,  said  :  "  These  cases  establish  the  proposi- 
tion, that  when  an  incorrect  description  of 
lands  intended  to  be  embraced  in  a  mortgage 
is  carried  into  the  judgment,  order  of  sale, 
notice  and  sheriff's  deed,  such  proceedings  can 
not  be  corrected  either  at  the  instance  of  the 
mortgagee  or  the  purchaser  at  such  sale,  but 
they  do  not  decide  that  such  mistake  can 
not  be  corrected  by  reforming  the  mortgage 
and  foreclosing  it  as  reformed."  To  the  same 
effect  see  McCasland  v.  ^tna  L.  Ins.  Co.,  108 
Ind.  130,  9  N.  E.  119. 

In  Vermont  in  Blodgett  v.  Hobart,  18  Vt. 
414,  it  was  held  that  "  if  the  mistake  was 
mutual,  and  be  not  discovered  until  after  a 
decree  of  foreclosure  has  been  obtained  upon 
the  mortgage  and  the  time  fixed  by  the  decree 
for  the  payment  of  the  mortgage  debt  has 
expired,  and  the  mortgage  be  then  ordered  to 
be  reformed,  the  decree  of  foreclosure  will  be 
opened,  so  as  to  permit  the  mortgagor  to  re- 
deem the  entire  premises  by  payment  of  the 
entire  sum  due  upon  the  mortgage." 

37.  Alabama. —  Machem  v.  Machem,  28 
Ala.  374. 

lilinois.—  Bingel  v.  Volz,  142  111.  214,  31 
N.  E.  13,  34  Am.  St.  Rep.  64,  16  L.  R.  A.  321. 

Missouri.— Goode  v.  Goode,  22  Mo.  518,  66 
Am.  Dec.  030. 

Texas.— Hunt  v.  White,  24  Tex.  643. 

Wisconsin. — Sherwood  v.  Sherwood,  45  Wis, 
357,  30  Am.  Rep.  757. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  10.    See  also  Wills. 

Insertion  of  name  of  devisee  or  legatee. — 
The  name  of  a  legatee  cannot  be  struck  out, 
and  that  of  another  person  inadvertently 
omitted  bv  the  drawer  or  copyist  inserted. 
Yates  V.  Cole,  54  N.  C.  110,  59  Am.  Dec.  602. 
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such  probate  is  the  judgment  of  the  court  that  the  instrument  just  as  written 
is  the  last  will  of  the  testator/^  and  a  court  of  equity  has  no  right  to  reform  such 
a  will,  even  to  the  extent  of  filling  up  a  blank,  or  restoring  a  bequest  alleged  to 
have  been  fraudulently  obliterated  from  the  will  by  the  executor  or  some  other 
person  before  probate;  but  where  the  mistake  is  apparent  on  the  face  of  the 
instrument,  such  reformation  may  be  made  as  is  essential  to  valid  construction.^*^ 
If  an  instrument  was  intended  as  a  will,  but  through  mistake  of  the  testator  was 
wrongly  executed,  no  reformation  can  cause  it  to  be  construed  as  a  will.^^ 

4.  Insurance  Policies.  Abundant  authority  establishes  the  fact  that  insur- 
ance policies  are  subject  to  correction  when  grounds  therefor  have  been  plainly 
made  out.^^ 

5.  Marriage  Settlements.    In  England  the  remedy  of  correction  is  principally 


Nor  can  the  name  of  a  devisee,  alleged  to 
have  been  omitted  by  mistake,  be  inserted. 
Engelthaler  x\  Engelthaler,  196  111.  230,  63 
N.  E.  669. 

Where  the  testator  had  mistaken  the 
christian  name  of  the  legatee,  the  error  was 
corrected.  Wood  v.  White,  32  Me.  340,  52 
Am.  Dec.  654. 

N.  Y.  Code  Civ.  Proc.  §  i866,  which  pro- 
vides that  "  the  validity,  construction  or 
effect,  under  the  laws  of  the  State,  of  a  tes- 
tamentary disposition  of  real  property  .  .  . 
which  would  descend  to  the  heir  of  an  intes- 
tate, may  be  determined,  in  an  action  brought 
for  that  purpose,  in  like  manner  as  the 
validity  of  a  deed,  purporting  to  convey  land, 
may  be  determined "  refers  to  the  validity 
of  a  disposition  of  real  property,  but  not  to 
the  validity  of  a  will,  and  does  not  authorize 
an  action  to  reform  a  paper  signed  by  the 
testator,  thinking  he  was  signing  what  he 
intended  as  his  will.  Nelson  v.  McDonald,  61 
Hun  (N.  Y.)  406,  16  N.  Y.  Suppl.  273. 

38.  Polsey  v.  Newton,  199  Mass.  450,  85 
N.  E.  574;  Sherwood  f.  Sherwood,  45  Wis. 
357,  30  Am.  Kep.  757.    See  also  Wills. 

39.  Trexler  v.  Miller,  41  N.  C.  248. 

40.  Indiana. —  Grimes  v.  Harmon,  35  Ind. 
198,  9  Am.  Rep.  690. 

Kentucky. —  Jackson  v.  Payne,  2  Mete.  567. 
New  Jersey. —  Snyder  v.  Warbasse,  11  N.  J. 
Eq.  463. 

Tennessee. —  Eatherly  v.  Eatherly,  1  Coldw. 
461,  78  Am.  Dec.  499. 

Virginia. —  Effinger  v.  Hall,  81  Va.  94. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  10. 

41.  Alters'  Appeal,  67  Pa.  St.  341,  5  Am. 
Rep.  433 ;  In  re  Goods  of  ,  14  Jur.  402. 

A  husband  and  wife,  intending  to  make 
their  wills  in  favor  of  each  other,  had  them 
drawn  alike,  mutatis  mutandis,  and  exe- 
cuted them  supposing  they  had  done  all  prop- 
erly. On  the  liusband's  death  it  was  found 
that  each  had  signed  the  other's  will.  The 
pa])er  signed  by  the  husband  was  held  not  to 
be  intended  as  his  will,  and  could  not  be  re- 
formed. Nelson  v.  McDonald,  61  Hun  (N.  Y.) 
406,  16  N.  Y.  Suppl.  273. 

42.  Connecticut. —  Woodbury  Sav.  Bank, 
etc..  Assoc.  v.  Charter  Oak  F.  &  M.  Ins.  Co., 
31  Conn.  517. 

Illinois. —  German  F.  Ins.  Co.  v.  Gueck, 
130  111.  345,  23  N.  E.  112,  6  L.  R.  A.  835 


[affirming  31  111.  App.  151]  ;  Keith  v.  Globe 
Ins.  Co.,  52  III.  5I83  4  Am.  Rep.  634. 

Indiana. —  Gray  v.  Supreme  Lodge  K.  H., 
118  Ind.  293,  20  N.  E.  833. 

Iowa. —  Thomason  v.  Capital  Ins.  Co.,  92 
Iowa  72,  61  N.  W.  843  3  Esch  v.  Home  Ins. 
Co.,  78  Iowa  334,  43  N.  W.  229,  16  Am.  St. 
Rep.  443 ;  Longhurst  v.  Star  Ins.  Co.,  19  Iowa 
364. 

Kentucky. —  Fireman's  Ins.  Co.  v.  Powell, 
13  B.  Mon.  311. 

Louisiana. —  Davega  V.  Crescent  Mut.  Ins. 
Co.,  7  La.  Ann.  228. 

Michigan. —  Balen  v.  Hanover  F.  Ins.  Co., 
67  Mich.  179,  34  N.  W.  654. 

Minnesota. —  Spurr  v.  Home  Ins.  Co.,  40 
Minn.  424,  42  N.  W.  206. 

Missouri. —  Tesson  v.  Atlantic  Mut.  Ins. 
Co.,  40  Mo.  33,  93  Am.  Dec.  293. 

New  York. —  Phoenix  F.  Ins.  Co.  v.  Gurnee, 
1  Paige  278,  19  Am.  Dec.  431. 

Texas. —  Home  Ins.,  etc.,  Co.  v.  Lewis,  48 
Tex.  622. 

West  Virginia. —  Croft  v.  Hanover  F.  Ins. 
Co.,  40  W.  Va.  508,  21  S.  E.  854,  52  Am.  St. 
Rep.  902. 

United  States. —  Providence  W^ashington 
Ins.  Co.  V.  Brummelkamp,  58  Fed,  918;  Fink 
V.  Queen  Ins.  Co.,  24  Fed.  318;  Spare  v. 
Home  Mut.  Ins.  Co.,  17  Fed.  568,  9  Sawy. 
142 ;  Bailey  v.  American  Cent.  Ins.  Co.,  13 
Fed.  250,  4  McCrary  221;  Sias  V.  Roger  Wil- 
liams Ins.  Co..  8  Fed.  183. 

England. —  Motteux  r.  London  Assur.  Co., 
1  Atk.  545,  26  Eng.  Reprint  343;  Collett  r. 
Morrison,  9  Hare  162,  21  L.  J.  Ch.  878,  41 
Eng.  Ch.  162,  68  Eng.  Reprint  458,  12  Eng. 
L.  &  Eq.  171. 

See  42  Cent.  Dig.  tit.  "Reformation  of  In- 
struments," §  11.  See  also  Fire  Insurance, 
19  Cyc.  642;  Life  Insurance,  25  Cyc.  738; 
Marine  Insurance,  26  Cyc.  613. 

Where  a  member  of  a  benefit  association 
contracts  for  and  pays  the  amount  necessary 
to  obtain  a  certificate  for  only  one  thousand 
dollars,  but  by  the  mistake  and  inadvertence 
of  both  parties,  or  by  the  mistake  of  the 
association,  with  knowledge  on  the  part  of 
the  member,  a  certificate  for  two  thousand 
dollars  is  issued  and  accepted,  the  associa- 
tion is  entitled  to  a  reformation  in  an  action 
by  the  beneficiary  upon  the  certificate.  Gra-y 
r.  Supreme  Lodge  K.  H.,  118  Ind.  293,  20 
N.  E.  833. 
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known  as  ''rectification/'  and  its  most  frequent  application  is  made  in  the  case  of 
error  in  marriage  settlements/^  including  also  post-nuptial  settlements/^  and 
family  settlements  }^ 

6.  Other  Instruments.  Among  the  other  instruments  to  which  the  equitable 
remedy  of  reformation  has  been  applied  are  bonds/^  contracts  for  sale  of  real 
estate/^  leases/^  assignments  for  indemnity/^  settlements  of  accounts/^  a  bill  of 
sale  for  a  vessel/^  a  power  of  attorney  when  third  parties  have  acquired  rights 
so  that  the  principal  cannot  revoke  it/^  plats  of  land/*  an  attachment  affidavit/^ 
and  contracts  of  a  city.^^ 

C.  Invalidity  of  Instrument  —  l.  In  General.    Where  an  instrument  is 


43.  Cogan  v.  Duffield,  2  Ch.  D.  44,  45 
L.  J.  Ch.  307,  34  L.  T.  Rep.  N.  S.  593,  24 
Wkly.  Rep.  905;  Tomlison  Leigh,  11  Jur. 
N.  S.  962,  13  L.  T.  Rep.  N.  S.  516,  14  Wkly. 
Rep.  121;  Nay  lor  i\  Wright,  3  Jur.  N.  S. 
1090,  5  Wkly.  Rep.  770. 

The  doctrine  in  respect  of  such  instruments 
is  somewhat  broader  than  the  American  doc- 
trine in  that  where  the  settlement  purports 
to  be  in  pursuance  of  articles  of  settlement, 
but  is  not  in  conformity  therewith,  that  is 
ground  for  correction.  "^Cogan  r.  DufSeld,  2 
Ch.  D.  44,  45  L.  J.  Ch.  307,  34  L.  T.  Rep. 
N.  S.  593,  24  Wkly.  Rep.  905;  Partyn  v. 
Roberts,  Ambl.  315,  27  Eng.  Reprint  213; 
Pritchard  i\  Quinchant,  Ambl.  147,  27  Eng. 
Reprint  95;  Bold  v.  Hutchinson,  5  De  G.  M. 

6  G.  558,  2  Jur.  N.  S.  97,  25  L.  J.  Ch.  598,  4 
Wkly.  Rep.  3,  54  Eng.  Ch.  441,  43  Eng.  Re- 
print 986  [affirming  20  Beav.  250,  3  Eq.  Rep. 
743,  1  Jur.  N.  S.  365,  24  L.  J.  Ch.  285,  52 
Eng.  Reprint  599]  ;  Langlev  r.  Furlong,  Dick. 
315,  21  Eng.  Reprint  290;  Neal  i\  Cust,  Dick. 
513,  21  Eng.  Reprint  369;  King  v.  King-Har- 
man,  Ir.  R.  7  Eq.  446 ;  Honor  v.  Honor,  1 
P.  Wms.  123,  24  Eng.  Reprint  321,  2  Vern. 
Ch.  658,  23  Eng.  Reprint  1028;  Randall  v. 
Willis,  5  Ves.  Jr.  263,  5  Rev.  Rep.  40,  31 
Eng.  Reprint  577 ;  Payne  r.  Collier,  1  Ves. 
Jr.  170,  30  Eng.  Reprint  285.  Compare 
Richards  v.  Fitzgerald,  9  Ir.  Eq.  486.  See 
also  Smith  i\  Iliffe,  L.  R.  20  Eq.  666,  44 
L.  J.  Ch.  755,  33  L.  T.  Rep.  N.  S.  200,  23 
Wkly.  Rep.  851  [criticized  in  Tucker  v.  Ben- 
net,  57  L.  J.  Ch.  507,  38  Ch.  D.  1,  53  L.  T. 
Rep.  N.  S.  650]. 

Deed  executed  under  protest. — A  marriage 
settlement  was  drawn,  as  the  intended  hus- 
band alleged,  in  a  manner  contrary  to  the 
agreement;  but  before  the  marriage,  he  knew 
its  contents  and  executed  it  under  protest, 
and  reserved  his  right  to  set  it  aside.  After 
marriage  he  could  not  sustain  a  suit  to 
rectify  the  settlement.  Eaton  v.  Bennett,  34 
Beav.  196,  55  Eng.  Reprint  610. 

44.  Koonce  v.  Bryan,  21  N.  C.  227.  See 
also  In,  re  Hoare,  4  Giffard  254,  9  Jur.  N.  S. 
167,  7  L.  T.  Rep.  N.  S.  523,  1  New  Rep. 
161,  11  Wkly.  Rep.  181,  66  Eng.  Reprint 
700. 

That  a  post-nuptial  settlement  was  recti- 
fied in  accordance  with  an  unexecuted  ante- 
nuptial settlement  shows  the  broad  scope  of 
the  remedy  in  this  class  of  instruments. 
In  re  Hoare,  4  Giffard  254,  9  Jur.  N.  S.  167, 

7  L.  T.  Rep.  N.  S.  523,  1  New  Rep.  161,  11 
Wkly.  Rep.  181,  66  Eng.  Reprint  700. 
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45.  Fane  v.  Fane,  L.  R.'  20  Eq.  698,  hold- 
ing that  a  family  settlement  will  not  be  sup- 
ported if  founded  on  a  mistake  of  either 
party  to  which  the  other  party  is  accessary, 
although  such  mistake  may  have  been  inno- 
cently made. 

46.  Iowa. —  Nourse  v.  Weitz,  120  Iowa  708, 
95  N.  W.  251. 

Missouri. —  State  v.  Frank,  51  Mo.  98. 

NeiD  Jersey. —  Smith  v.  Allen,  1  N.  J.  Eq. 
43,  21  Am.  Dec.  33. 

New  York.—  Clute  v.  Knies,  102  N.  Y.  377, 
7  N.  E.  181. 

Ohio. —  Neininger  v.  State,  50  Ohio  St.  394, 
34  N.  E.  633,  40  Am.  St.  Rep.  674. 

England. —  Simpson  v.  Vaughan,  2  Atk.  31, 
26  Eng.  Reprint  415;  Hodgkinson  v.  Wyatt, 
9  Beav.  566,  50  Eng.  Reprint  462;  Taylor  v. 
Rudd  [cited  in  Burt  v.  Barlow,  3  Bro.  Ch. 
451,  454,  29  Eng.  Reprint  638];  D'Olliffe  V. 
South  Sea  Co.  [cited  in  Barstow  v.  Kilving- 
ton,  5  Ves.  Jr.  593,  601,  31  Eng.  Reprint 
755] ;  Burn  r.  Burn,  3  Ves.  Jr.  573,  30  Eng. 
Reprint  1162. 

See  42  Cent.  Dig.  tit.  "Reformation  of  In- 
struments," §  12. 

47.  Hughes  v.  Payne,  (S.  D.  1908)  117 
N.  W.  363. 

48.  Mortimer  v.  Shortall,  1  C.  &  L.  417, 
2  Dr.  &  War.  363. 

49.  Askew  v.  Odenheimer,  2  Fed.  Cas.  No. 
587,  Baldw.  380. 

50.  Gill  V.  Clagett,  4  Md.  Ch.  470.  See 

COMrROMISE   AND    SETTLEMENT,    8    Cyc.  499. 

Where  a  settlement  of  mutual  accounts 

was  based  on  a  statement  which  showed  an 
erroneous  addition,  it  was  reformed.  McMul- 
len  V.  Lockwood,  4  Del.  Ch.  568. 

51.  Sprague  V.  Thurber,  17  R.  I.  454,  22 
Atl.  1057. 

52.  Olson  V.  Erickson,  42  Minn.  440,  44 
N.  W.  317. 

53.  Oliver  v.  Mutual  Commercial  Mar. 
Ins.  Co.,  18  Fed.  Cas.  No.  10,498,  2  Curt. 
277. 

54.  Rice  r.  Kelset,  42  Minn.  511,  44  N.  W. 
535. 

55.  Seav  v.  Ferguson,  1  Tenn.  Ch.  287. 

56.  McManus  v.  Philadelphia,  211  Pa.  St. 
394,  60  Atl.  1001. 

A  lease  of  city  property  was  reformed. 
See  Bronk  v.  Standard  Mfg.  Co.,  141  Mich. 
680,  105  N.  W.  33.  Compare,  however,  Mof- 
fett,  etc.,  Co.  V.  Rochester,  91  Fed.  28,  33 
C.  C.  A.  319  [reiwrsing  82  Fed.  255,  and  re- 
versed in  178  U.  S.  373,  20  S.  Ct.  957,  44 
L.  ed.  1108]. 
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immoral  in  its  tendency,  or  for  some  fundamental  reason  is  void,  reformation 
would  amount  to  the  making  of  a  new  contract  and  is  therefore  never  granted. ^'^ 
Thus  reformation  is  barred  where  a  deed  is  void  for  insufficient  descriptions,^^  or 
where  there  is  a  non-compliance  with  a  statutory  requirement.^^ 

2.  Statute  of  Frauds,  The  right  to  reform  an  instrument  is  not  abrogated, 
although  the  contract  contained  in  such  instrument  would  be  invalid  if  not  in 
writing. ^'^  Where  courts  have  full  equity  jurisdiction,  the  fact  that  a  contract 
specified  in  the  instrument  to  be  reformed  is  within  the  statute  of  frauds  is  of 
itself  no  sufficient  reason  to  refuse  to  reform  when  the  parties  thereto  intended 
to  comply  with  the  requirements,  but  were  prevented  from  so  doing  through 
fraud,  accident,  or  mistake.®^ 


57.  Alabama. —  Montgomery  v.  Perrvman, 
147  Ala.  207,  41  So.  838;  Day  v.  Shiver,  137 
Ala.  185,  33  So.  831;  Martin  v.  Dollar,  32 
Ala.  422. 

Arkansas. —  Dunnivan  v.  Hughes,  86  Ark. 
443,  111  S.  W.  271. 

Illinois. —  Strayer  v.  Dickerson,  205  111. 
257,  68  N.  E.  767. 

New  York. —  Marcy  v.  Dunlap,  5  Lans.  365. 

Oregon. —  Evarts  v.  Steger,  6  Oreg.  55. 

Tennessee. —  Ottenheimer  v.  Cook,  10  Heisk. 
309, 

United  States. — Brazoria  County  v.  Youngs- 
town  Bridge  Co.,  80  Fed.  10,  25  C.  C.  A.  306; 
Lemmons  v.  Flanakin,  15  Fed.  Cas.  No. 
8,2396,  Hempst.  32. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  20. 

The  deed  of  a  sheriff  for  land  sold  under 
execution,  which  is  void  on  its  face,  cannot 
be  reformed  where  the  execution  and  pro- 
ceedings thereunder  contain  the  same  imper- 
fection. Landon  v.  Morris,  75  Ark.  6,  86  S.  W. 
672;  Russell  v.  Williamson,  67  Ark.  80,  53 
S.  W.  561 ;  Tatum  v.  Groom,  60  Ark.  487,  30 
S.  W.  885. 

Where  land  other  than  that  intended  was 
levied  on  and  sold  under  attachment,  the 
proceedings  were  void  and  beyond  the  juris- 
diction of  the  chancery  court  to  reform  so  as 
to  relate  to  the  land  intended.  Dunnivan  v. 
Hughes,  86  Ark.  443,  111  S.  W.  271. 

Where  defendants  had  ko  title  to  land 
v/hich  their  deed  purported  to  convey  and 
which  plaintiffs  agreed  to  accept,  but  they 
owned  lots  of  less  value  in  the  same  vicinity, 
defendants  are  not  entitled  to  reformation  on 
the  ground  that  they  described  the  wrong 
land.    Crowe  v.  Lewin,  95  N.  Y.  423. 

Effect  of  part  performance. —  In  Place  v. 
Johnson,  20  Minn.  219,  although  the  agree- 
ment to  convey  was  void  for  want  of  the 
husband's  assent,  going  into  possession  under 
the  agreement  was  part  performance,  and 
it  was  held  that  the  deed  should  be  reformed 
to  correct  a  misdescription,  or  a  decree  for 
the  conveyance  of  the  remainder  of  the  tract 
should  be  entered. 

58,  Lewis  v.  Owen,  64  Ind.  446 ;  Bowers 
t;,  Andrews,  52  Miss.  596.  See  also  infra, 
V,  D. 

Where  a  deed  was  void  for  a  patent  am- 
biguity, the  court  suggested  reformation  as 
a  proper  remedy  in  Jennings  v.  Brizeadine, 
44  Mo.  332,  and  Campbell  v.  Johnson,  44  Mo. 
247. 


59.  Gebb  v.  Rose,  40  Md.  387;  Jewett  v. 
Davis,  10  Allen  (Mass.)  68;  Potter  v.  Green- 
wich, 26  Hun  (N.  Y.)  326  [affirmed  in  92 
N.  Y.  662].    See  also  infra,  X,  F,  G. 

A  voluntary  instrument  of  conveyance,  in- 
valid for  want  of  a  seal,  will  not  be  reformed 
by  compelling  a  seal  to  be  affixed.  Eaton  v. 
Eaton,  15  Wis.  259. 

A  mortgage  which  was  void  because  exe- 
cuted by  a  married  woman  contrary  to  law 
was  reformed  on  showing  of  mutual  mistake, 
where  all  persons  had  acted  upon  the  secu- 
rity as  if  it  were  valid.  Kennard  v.  George, 
44  N.  H.  440. 

Under  the  Arkansas  constitution  of  1874, 
authorizing  married  women  to  devise  and 
convey  their  lands  as  if  unmarried,  the  deeds 
of  a  married  woman  of  her  own  land  may  be 
reformed.  Mills  v.  Driver,  72  Ark.  534,  81 
S.  W.  1058. 

In  Ohio  a  deed  executed  by  a  married 
woman  which  is  defective  in  that  it  does  not 
contain  words  sufficient  to  pass  the  legal 
estate,  and  is  not  properly  acknowledged, 
may  be  corrected  by  proceedings  under  the 
act  of  March  27,  1849,  and  the  act  of  April 
17,  1857,  amendatory  thereof.  Purcell  v. 
Goshorn,  2  Disn.  (Ohio)  90  iaffirmed  in  11 
Ohio  St.  641], 

60.  Prior  v.  Williams,  3  Abb.  Dec,  (N.  Y.) 
624,  2  Keyes  530,  3  Key^s  231,  See  cases 
cited  infra,  note  61. 

61.  Thompson  c.  Marshall,  36  Ala,  504,  76 
Am.  Dec.  328 ;  Blackburn  v.  Randolph,  33 
Ark.  119;  Dutch  i\  Boyd,  81  Ind,  146,  See 
also  cases  cited  infra,  this  note. 

Scope  and  extent  of  rule. —  Through  mis- 
take or  accident  an  instrument  within  the 
statute  of  frauds  may  include  subject-matter, 
as  lands,  which  should  have  been  omitted, 
or  it  may  omit  subject-matter  which  should 
have  been  included.  No  other  ground  for 
reformation  exists  within  the  statute.  As  to 
the  first  case  the  authorities  agree  that  refor- 
mation does  not  conflict  with  the  statute  of 
frauds  because  an  instrument  already  made 
is  merely  narrowed  down,  Worley  v.  Tuggle, 
4  Bush'(Kv.)  168;  Hendrickson' r,  Ivins.  1 
N.  J.  Eq.  562;  Gillespie  r.  IMoon,  2  Johns. 
Ch.  (N.  Y.)  585,  7  Am.  Dec.  559.  As  to  the 
second  a  distinct  conflict  of  authorities  exists 
among  the  American  decisions.  The  minority 
of  courts,  not  having  full  equity  jurisdiction, 
hold  that  a  contract  within  the  statute  mar 
not  be  reformed  so  as  to  extend  the  contract 
beyond   what   its   terms   import.     Elder  v. 
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D.  Voluntary  Conveyances  —  l.  In  General.  In  view  of  the  fact  that  a 
voluntary  conveyance  is  not  supported  by  a  consideration,  the  general  rule  is 
that  an  instrument  representing  such  a  conveyance  cannot  be  reformed/^  unless 
there  is  at  least  a  meritorious  consideration/^  or  unless  all  the  parties  consent. ^'^ 

2.  As  Between  Grantor  and  Grantee  or  Volunteer.  No  consideration  having 
passed,  and  no  right  having  vested,  a  correction  of  a  voluntary  conveyance  will 
not  be  made  on  the  application  of  the  grantee  or  volunteer  as  against  the  grantor 
or  his  heirs, ^■'^  or  against  his  creditors.®^    But  where  a  grantee  in  a  deed,  given 


Elder,  10  Me.  80,  25  Am.  Dec.  205;  Glass  V. 
Hulbert,  102  Mass.  24,  3  Am.  Rep.  418; 
Dvvight  V.  Pomeroy,  17  Mass.  303,  9  Am.  Dec. 
148.  This  also  seems  to  be  the  English  view. 
Alderson,  B.,  remarked  in  Attv.-Gen.  v.  Sit- 
well,  5  L.  J.  Exch.  86,  93,  1  Y.  &  C.  Exch. 
559:  "I  cannot  help  feeling  that,  in  the  case 
of  an  executory  agreement,  first,  to  reform  it 
on  the  ground  of  mistake  and,  then,  to  decree 
an  execution  of  it,  would  be  virtually  to  re- 
peal the  Statute  of  Frauds."  The  majority 
of  courts  which  have  full  equity  jurisdiction 
hold  that  equitable  relief  by  way  of  reforma- 
tion may  be  applied  without  restriction  be- 
cause the  purpose  of  the  statute  was  to  pro- 
mote justice  and  prevent  wrong,  and  not  to 
hinder  justice.  See  Murphy  v.  Rooney,  45 
Cal.  78;  Morrison  r.  Collier,  79  Ind.  417; 
Moale  t'.  Buchanan,  11  Gill  &  J.  (Md.)  314; 
Smith  V.  Greeley,  14  N.  H.  378;  Tilton  v. 
Tilton,  9  N.  H.  385;  De  Peyster  r.  Has- 
brouck,  11  N.  Y.  582;  Gouverneur  v.  Titus,  6 
Paige  (N.  Y.)  347;  Wiswall  r.  Hall,  3  Paige 

(N.  Y.)    313;   Gower  r.  Sterner,  2  Whart. 

(Pa.)  75;  Flagler  v.  Pleiss,  3  Bawle  (Pa.) 
345;  Blodgett  r.  Hobart,  18  Vt.  414.  See 
also  Frauds,  Statute  of,  20  Cyc.  279. 

62.  Arkansas. —  Smith  v.  Smith,  80  Ark. 
458,  97  S.  W.  439. 

/ZZmois.— Finch  v.  Green,  225  111.  304,  80 
N.  E.  318. 

Michigan. —  Shears  v.  Westover,  110  Mich. 
505,  68 'N.  W.  266. 

Nein  York. —  Minturn  v.  Seymour,  4  Johns. 
Ch.  497. 

North  Carolina. —  Dawson  v.  Dawson,  16 
ISr.  C.  93,  18  Am.  Dec.  573. 

England. —  Brown  v.  Kennedy,  33  Beav. 
133,  9  Jur.  K  S.  1163,  33  L.  J.  Ch.  71,  9 
L.  T.  Pep.  N.  S.  302,  12  Wkly.  Pep.  224,  55 
Eng.  Reprint  317  [affirmed  in  4  De  G.  J.  &  S. 
217,  10  Jur.  N.  S.  141,  33  L.  J.  Ch.  342,  9 
L.  T.  Rep.  N.  S.  736,  12  Wkly.  Rep.  360,  69 
Eng.  Ch.  169,  46  Eng.  Reprint  901]  ;  Phillip- 
son  V.  Kerry,  32  Beav.  628,  11  Wkly.  Rep. 
1034,  55  Eng.  Reprint  247;  Bonham  v.  New- 
comb,  2  Vent.  365,  86  Eng.  Reprint  488 ;  Lee 
V.  Henley,  1  Vern.  Ch.  37,  23  Eng.  Reprint 
292.  Compare  Lister  v.  Hodgson,  L.  R.  4  Eq. 
30,  15  Wkly.  Rep.  547. 

See  42  Cent.  Dig.  tit.  "Reformation  of  In- 
struments," §  21. 

A  voluntary  conveyance  by  a  husband  to 
his  wife  will  not  be  reformed  in  Equity  so  as 
to  include  land  omitted  by  mistake,  and  the 
contract  will  not  be  enforced  as  to  such  land. 
Smith  V.  Smith,  80  Ark.  458,  97  S.  W.  439. 

63.  Crawley  v.  Crafton,  193  Mo.  421,  91 
S.  W.  1027 ;  Hutsell  v.  Crewse,  138  Mo.  1,  39 
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S.  W.  449;  Wright  v.  Englefield,  Ambl.  468, 
474,  27  Eng.  Reprint  308,  2  Eden  239,  28 
Eng.  Reprint  890. 

64.  Redding  v.  Rozell,  59  Mich.  476,  26 
N.  W.  677.  See  also  Phillipson  v.  Kerry,  32 
Beav.  628,  11  Wkly.  Rep.  1034,  55  Eng.  Re- 
print 247. 

65.  California. —  Enos  i\  Stewart,  138  Cal. 
112,  70  Pac.  1005. 

G^eor(7ta.— Turner  v.  Newell,  129  Ga.  89, 
58  S.  E.  657;  Powell  v.  Powell,  27  Ga.  36,  73 
Am.  Dec.  724. 

Illinois. —  Henry  v.  Henry,  215  111.  205,  74 
N.  E.  126;  Strayer  v.  Dickerson,  205  111.  257, 
68  N.  E.  767;  Lvnn  v.  Lynn,  135  111.  18,  25 
N.  E.  634  [reversing  33  111.  App.  299]. 

Indiana. —  Froman  r.  Froman,  13  Ind.  317. 

loiua. —  Else  v.  Kennedy,  67  Iowa  376,  25 
N.  W.  290. 

Massachusetts. —  Richardson  v.  Adams,  171 
Mass.  447,  50  N.  E.  941. 

Minnesota. —  Sharps  v.  Rogers,  12  Minn. 
174. 

Missouri. —  Mudd  v.  Dillon,  166  Mo.  110, 
65  S.  W.  973. 

New  Jersey. —  Mulock  v.  Mulock,  31  N.  J. 
Eq.  594. 

Wisconsin. —  Willey  v.  Hodge,  104  Wis.  81, 
80  N.  W.  75,  76  Am.  St.  Rep.  852. 

England. —  Brown  v.  Kennedy,  33  Beav. 
133,  9  Jur.  N.  S.  1163,  33  L.  J.  Ch.  71,  9 
L.  T.  Rep.  N.  S.  302,  12  Wkly.  Rep.  224,  55 
Eng.  Reprint  317  [affirmed  in  4  De  G.  J.  &  S. 
217,  10  Jur.  N.  s.  141,  33  L.  J.  Ch.  342,  9 
L.  T.  Rep.  N.  S.  736,  12  Wkly.  Rep.  360,  69 
Eng.  Ch.  169,  46  Eng.  Reprint  901]. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  21. 

Rights  of  a  volunteer  as  against  a  settlor, 
—  A  volunteer  under  a  settlement  declaring 
the  trusts  of  property  placed  in  the  hands 
of  trustees  was  entitled  to  file  a  bill  to  have 
the  error  rectified.  Thompson  v.  ¥7hitmore, 
1  Johns.  &  H.  268,  3  L.  T.  Rep.  N.  S.  845,  9 
Wkly.  Rep.  297,  70  Eng.  Reprint  748. 

66.  See  cases  cited  infra,  this  note. 

As  against  lien  of  judgment  creditor  of 
grantor. — A  mistake  in  the  description  in  a 
voluntary  deed  will  not  be  reformed  where 
before  proceedings  to  reform  it  had  been 
brought  a  judgment  had  been  obtained  against 
the  grantor  which  created  a  lien  on  the  grant- 
or's property  not  conveyed  in  favor  of  a  judg- 
ment creditor.  Turner  v.  Newell,  129  Ga.  89, 
58  S.  E.  657. 

As  between  creditors. — A  voluntary  deed 
will  not  be  reformed  so  as  to  express  a  valu- 
able consideration,  and  thereby  give  the 
grantee,  a  creditor  of  the  grantor,  a  prefer- 
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for  love  and  affection  only,  went  into  possession  of  land  and  made  improvements, 
and  thereafter  mortgaged  the  premises  for  a  valuable  consideration,  a  bill  by  the 
mortgagee  for  a  correction  of  a  mistake  in  the  deed  was  maintained  against  the 
grantor  and  his  heirs;  also  defects  in  a  conveyance  to  a  charitable  use  were 
supphed  where  money  had  been  advanced  and  labor  and  materials  furnished  on 
the  strength  of  the  promise  of  the  donor.  Reformation,  however,  will  be  granted 
on  the  application  of  the  grantor  against  the  grantee,  even  after  the  death  of 
the  donor. '° 

3.  As  Between  Volunteers,  Nothing  prevents  reformation  between  volunteers 
■claiming  under  the  same  deed,  when  the  grantor  has  no  interest  in  the  controversy.'^^ 

4.  Intent  of  Parties  Apparent.  Where  the  nature  of  the  deed  and  the  con- 
text of  some  portion  of  it  in  which  words  of  inheritance  usually  belong  clearly 
shows  an  intention  to  convey  an  estate  in  fee,  but  the  prescribed  technical  words 
have  been  omitted  through  mistake  or  oversight,  such  instrument  will  be  cor- 
rected, even  though  it  is  voluntary. 

5.  What  Conveyances  Are  Voluntary.  A  conveyance  is  voluntary  so  as  not 
to  permit  of  reformation,  when  there  is  no  consideration,  valuable  or  meritorious,''^ 
and  a  consideration  will  not  be  implied  from  a  seal.'^^  But  the  slightest  value 
will  give  rise  to  a  consideration  so  that  the  conveyance  cannot  be  called  volun- 
tary,^^ as  where  there  is  a  consideration  of  one  dollar, '^^  services  performed  by 
the  grantee  for  the  grantor, '^^  an  existing  debt,'^^  benefits  received  from  religious 


ence  over  another  creditor,  when  the  deed 
has  been  assailed  by  such  creditor.  Stoltz  v. 
Vanatta,  5  Ohio  S.  &  C.  PL  Dec.  34,  32  Cine. 
L.  Bui.  100. 

Voluntary  release  by  creditors.— Where 
creditors  of  an  insolvent  debtor,  on  being 
separately  applied  to  by  the  debtor,  and  with- 
out previous  agreement  among  themselves, 
signed  an  instrument  in  the  form  of  a  re- 
lease of  their  debts,  but  omitted  to  affix  their 
seals,  the  court  refused  to  aid  the  defect,  no 
consideration  for  the  instrument  being  shown. 
Minturn  v.  Seymour,  4  Jolms.  Ch.  (N.  Y. ) 
498. 

67.  Cummings  f.  Freer,  26  Mich.  128.  Com- 
pare  Teakle  v.  Teakle,  29  Ala.  403. 

68.  Price  v.  School  Directors,  58  111.  452. 

69.  Crockett  v.  Crockett,  73  Ga.  647; 
Mitchell  i\  Mitchell,  40  Ga.  11;  Deischer  v. 
Price,  148  111.  383,  36  N.  E.  105;  Randall  v. 
Ghent,  19  Ind.  271;  Andrews  v.  Andrews,  12 
Ind.  348;  James  v.  Couchman,  29  Ch.  D.  212, 
54  L.  J.  Ch.  838,  52  L.  T.  Rep.  N.  S.  344,  33 
Wkly,  Rep.  452. 

Power  of  revocation  was  supplied  in  favor 
of  the  grantor  in  Welman  v.  Welman,  15 
Ch.  D.  570,  49  L.  J.  Ch.  736,  43  L.  T.  Rep. 
N.  S.  145.  Gom'pare  Jackson  v.  Pennsylvania 
L.  Ins.,  etc.,  Co.,  2  Pa.  Dist.  225.  But  see 
Lee  V.  Frick,  2  Wkly.  Notes  Cas.  (Pa.)  11, 
holding  that  a  failure  to  insert  of  power  of 
revocation  in  a  voluntary  deed  of  gift  did 
not  entitle  the  grantor  to  reformation. 

The  courts  will  hesitate,  however,  to 
rectify  a  voluntary  settlement  at  the  instance 
of  the  settlors,  merely  on  their  own  evidence 
as  to  their  intention,  unsupported  by  other 
evidence.  Bonhote  v.  Henderson,  [1895]  1 
Ch.  742,  64  L.  J.  Ch.  556,  72  L.  T.  Rep.  N.  S. 
556,  13  Reports  523,  43  Wkly.  Rep.  502  [a/- 
-firmed  in  [1895]  2  Ch.  202,  72  L.  T.  Rep. 
N.  S.  814,  13  Reports  529  note,  43  Wkly.  Rep. 
580]. 
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70.  McMecham  v.  Warburton,  [1896]  1  Ir. 
435. 

71.  Adair  v.  McDonald,  42  Ga.  506. 

72.  Rackley  v.  Chestnutt,  110  N.  C.  262, 

14  S.  E.  750;  Moore  v.  Quince,  109  N.  C.  85, 
13  S.  E.  872;  Vickers  v.  Leigh,  104  N.  C.  248, 
10  S.  E.  308;  Huss  y.  Morris,  63  Pa.  St.  367; 
In  re  Bird,  3  Ch.  D.  214. 

73.  Powell  V.  Morisey,  98  N.  C.  426,  4 
S.  E.  185,  2  Am.  St.  Rep.  343. 

A  meritorious  consideration  of  itself  has 
been  held  insufficient,  and  reformation  was 
accordingly  denied.  Lynn  v.  Lynn,  33  111. 
App.  299  {reversed  on  other  grounds  in  135 
111.  18,  25  N.  E.  634]. 

A  promise  to  pay  alimony  is  voluntary. — 
Moon  r.  Baum,  58  Ind.  194. 

74.  Sharpe  v.  Rogers,  12  ]Minn.  174. 

75.  A  deed  founded  partly  on  love  and  af- 
fection and  partly  on  a  binding  promise  by 
the  grantee  to  pay  off  all  the  existing  in- 
debtedness of  the  grantor  is  Uiot  one  based 
on  a  purely  voluntary  consideration  and  may 
be  reformed.  Smith  v.  Barksdale,  110  Ga. 
278,  34  S.  E.  582. 

A  mortgage  reciting  that  it  had  been 
agreed  to  be  given  by  defendant  to  secure 
notes  held  by  plaintiff  is  not  voluntary  and 
without  consideration  so  as  to  preclude  refor- 
mation. Toronto  Bank  v.  Irwin,  28  Grant 
Ch.  (U.  C.)  397.    Compare  Bastin  r.  Schafer, 

15  Okla.  607,  85  Pac.  349. 

76.  Mason  r.  Moulden,  58  Ind.  1.  where 
the  deed  recited  a  consideration  of  the  sum 
of  one  dollar,  and  natural  love  and  affection." 
But  see  Powell  v.  Morisey,  08  N.  C.  426,  4 
S.  E.,  185.  2  Am.  St.  Rep.'  343,  where  a  deed 
expressing  the  same  consideration  was  held 
to  be  voluntary. 

77.  Baker  v.  Pvatt,  108  Ind.  61,  9  N.  E. 
112. 

78.  Comstock  r.  Coon,  135  Ind.  640,  35 
N.  E.  909. 
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instruction/^  provision  for  the  security  of  a  loan/^  and  a  consideration  to  pay  a 
third  party  for  labor  expended  on  premises  conveyed  together  with  care  and 
support  of  the  grantor. 

E.  Executed  and  Executory  Agreements.  Where  the  elements  that 
warrant  reformation  exist,  it  is  immaterial  whether  the  agreement  contained  in 
the  instrument  is  executed  or  executory  ;  equity  has  jurisdiction  to  reform. 

F.  Instruments  Executed  Under  Power  Conferred  by  Statute.  It  is 
doubted  whether  equity  will  under  any  circumstances  exercise  its  peculiar  powers 
to  reform  a  deed  of  conveyance  executed  pursuant  to  a  power  conferred  by  statute, 
and  not  pursuant  to  a  voluntary  agreement, such  as  a  sheriff's  deed  or  the 
like;  most  assuredly  not  when  such  deeds  are  void,  as  for  a  failure  to  comply 
with  the  statutory  requirements.^^  The  proper  remedy  in  such  cases  is  to  compel 
either  the  sheriff  or  his  successor  to  execute  another  deed,  correcting  the  defects. 

V.  MATTERS  OF  REFORMATION. 
A.  Terms  and  Conditions  of  Writings  —  l.  In  General.  Where  in  an 
instrument  there  are  terms  and  conditions  which  one  party  was  under  no  legal 
or  moral  obhgation  to  make,  and  which  the  other  party  in  good  conscience  has  no 
right  to  insist  upon,  and  which  the  parties  never  intended  should  be  so  expressed, 
interference  to  reform  is  proper.      The  mere  use  of  repugnant  terms,  after  a  suf- 


A  preexisting  debt  was  a  sufficient  con- 
sideration to  entitle  the  mortgagee  to  cor- 
rection of  a  mutual  mistake  as  against  the 
mortgagor  and  a  subsequent  purchaser  with 
notice.  Citizens'  Nat.  Bank  v.  Judv,  14G  Ind. 
322,  43  N.  E.  259. 

79.  Visitors  M.  E.  Church  f.  Town,  47 
N.  J.  Eq.  400,  20  Atl.  488. 

80.  Hunt  V.  Frazier,  59  N.  C.  90. 

81.  Pinkham  v.  Pinkham,  60  Nebr.  GOO,  83 
N.  W.  837,  85  N.  W.  285. 

82.  Georgia. —  Wyche  f.  Greene,  11  Ga. 
159. 

Missouri. —  Leitensdorfer  v.  Delphy,  15  Mo. 
160,  55  Am.  Dec.  137. 

'^ew  YorA;.— Paine  v.  Upton,  87  N.  Y.  327, 
41  Am.  Rep.  371;  Gallup  v.  Bernd,  1  N.  Y. 
Suppl.  478. 

United  States. —  Travelers'  Ins,  Co.  r.  Hen- 
derson, 69  Fed.  762,  16  C.  C.  A.  390;  Dean  r. 
Equitable  F.  Ins.  Co.,  7  Fed.  Cas.  No.  3,705, 
4  Cliff.  575. 

England. —  Jenkins  v.  Quinchant  [cited  in 
Barstow  v.  Kilvington,  5  Ves.  Jr.  593,  596 
note,  31  Eng.  Reprint  755]. 

Where  neither  party  has  parted  with  or 
done  anything  beyond  signing  an  executory 
agreement,  and  there  being  no  equitable  cir- 
cumstances requiring  correction,  a  bill  to 
make  a  contract  apply  to  lands  which  have 
been  omitted  will  be  dismissed.  Climer  v. 
Hovey,  15  Mich.  18. 

83.  Landon  r.  Morris,  75  Ark.  6,  86  S.  W. 
672;  Bright  v.  Boyd,  4  Fed.  Cas.  No.  1,875,  1 
Story  478;  note  to  Bartlett  v.  Judd,  78  Am. 
Dec.  136;  Freeman  Ex.  §  332;  1  Story  Eq. 
pp.  165-179.    See  also  infra,  X,  F,  G. 

Lease  by  infant  prepared  by  master. — 
Where  a  lease,  beneficial  to  an  infant,  was 
prepared  by  a  master  and  deliberately  en- 
tered into  and  executed  by  the  lessees,  one 
of  whom  was  the  infant's  guardian,  a  bill 
by  the  lessees  to  rectify  the  lease  by  ex- 
cluding machinery  and  other  things  from  it, 
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which  it  was  alleged  did  not  belong  to  the 
infant  at  the  time  of  the  lease,  was  dismissed 
with  costs.  Seaton  v.  Staniland,  4  GifTard 
61,  9  Jur.  N.  S.  69,  7  L.  T.  Rep.  N.  S.  347, 
66  Eng.  Reprint  620. 

84.  Bright  v.  Boyd,  4  Fed.  Cas.  No.  1,875, 
1  Story  478.  See  cases  cited  infra,  this 
note;  and  also  infra,  V,  D,  3,  d. 

That  a  sheriff's  deed  cannot  be  reformed 
for  mistake  see  McCall  v.  White,  73  Ala.  562; 
Martin  r.  Dollar,  32  Ala.  422 ;  Landon  v. 
Morris,  75  Ark.  6,  86  S.  W.  672;  Russell  v. 
Williamson,  67  Ark.  80,  53  S.  W.  561; 
Tatum  V.  Croom,  60  Ark.  487,  30  S.  W.  885; 
Bowen  v.  Wickersham,  124  Ind.  404,  24  N.  E. 
983,  19  Am.  St.  Rep.  106;  Connor  v.  Wells, 
91  Ind.  197;  Keepfer  v.  Force,  86  Ind.  81; 
Lewis  V.  Owen,  64  Ind.  446;  Rogers  V.  Ab- 
bott, 37  Ind.  138;  Griffin  v.  Durfee,  29  Ind. 
App.  211,  64  N.  E.  237;  Hall  v.  Klepzig,  99 
Mo.  83,  12  S.  W.  372;  Ware  v.  Johnson,  55 
Mo.  500;  Moreau  v.  Detchemendy,  18  Mo. 
522;  Mason  v.  White,  11  Barb.  (N.  Y.)  17^^; 
Fisher  r.  Owens,  132  N.  C.  686,  44  S.  E. 
369;  Dickey  v.  Beatty,  14  Ohio  St.  389. 

For  defects  other  than  misdescription  of 
the  land  conveyed  a  sheriff's  deed  cannot  be 
reformed  see  Landon  v.  Morris,  75  Ark.  6, 
86  S.  W.  672;  Hall  v.  Klepzig,  99  Mo.  83,  12 
S.  W.  372;  Moreau  v.  Detchemendy,  18  Mo. 
522;  Fisher  v.  Owens,  132  N.  C.  686,  44  S.  E. 
369.  Correction  as  to  misdescriptions  see 
infra,  V,  D,  3,  d. 

85.  See  infra,  V,  D,  3,  d. 

86.  See  supra,  IV,  C;  infra,  V,  D,  3,  b; 
X    F  G 

ST.  Kruse  v.  Wilson,  79  111.  233;  Maxcy 
V.  Clabaugh,  6  111.  26;  Ware  r.  Johnson,  55 
Mo.  500;  Thornton  v.  Miskimmon,  48  Mo. 
219;  Adams  v.  Thomas,  6  Binn.  (Pa.)  254. 

88.  Illinois. —  Savage  v.  Berry,  3  111.  545. 

Iowa. —  Schafer  v.  Wilson,  113  Iowa  475, 
85  N.  W.  789 ;  Zack  V,  Krall,  64  Iowa  88,  19 
N.  W.  858. 
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ficiently  accurate  description  of  property,  is  relievable/^  as  are  also  mistakes  as 
to  the  condition  of  one's  title,  or  the  correctness  and  regularity  of  antecedent 
proceedings,  which  are  properly  classed  with  mistakes  of  fact.^*^ 

2.  Erroneously  Inserted.  It  is  pretty  well  settled  that  where  something  has 
been  put  into  an  instrument  which  should  not  be  there,  equity  will  rectify. 
Thus,  where  terms  or  conditions  to  assume  a  mortgage,  to  release  the  purchase- 
money  in  a  bill  of  sale,^^  to  grant  an  absolute  fee  instead  of  a  reversion,  or  to 
do  some  other  act  which  the  parties  never  intended  have  been  erroneously 
inserted  in  an  instrument,  reformation  will  lie,  no  estoppel  having  arisen  in  favor 
of  a  third  party  and  the  apph cant's  failure  to  discover  the  insertion  being  satis- 
factorily accounted  for.^^ 

3.  Erroneously  Omitted.  Where  terms  and  conditions  have  been  omitted 
from  instruments,  such  as  deeds, mortgages, leases, marriage  settlements,^ 


Kansas. — Burton  Land,  etc.,  Co.  V.  Handy, 
54  Kan.  13,  37  Pac.  108. 

Kentucky. —  Harrison  v.  Jameson,  3  J.  J. 
Marsh.  232;  Parcels  v.  Gohegan,  2  J.  J. 
Marsh.  133. 

Massachusetts. —  Gould  v.  Emerson,  160 
Mass.  438,  35  N.  E.  1005,  39  Am.  St.  Rep. 
501. 

Michigan. —  Norris  v.  Sargeant,  126  Mich. 
557,  85  N.  W.  1113;  Hoard  v.  Stone,  58  Mich. 
578,  26  N.  W.  141. 

Minnesota. —  Smith  v.  Jordan,  13  Minn. 
264,  97  Am.  Dec.  232. 

Wisconsin. —  Cameron  v.  White,  74  Wis. 
425,  43  N.  W.  155,  5  L.  R.  A.  493. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  24. 

Compare  Beauchamp  v.  W^inn,  L.  R.  6  H.  L. 
223,  22  Wkly.  Rep.  193,  and  Daniell  v.  Sin- 
clair, 6  App.  Cas.  181,  50  L.  J.  P.  C.  50,  44 
L.  T.  Rep.  N.  S.  257,  29  Wkly.  Rep.  569. 

Mistake  in  subject-matter,  not  in  terms. — 
Where  one  agrees  to  purchase  the  interest  of 
his  copartner  in  a  firm,  and  to  pay  the  lia- 
bilities of  the  firm,  a  mistake  in  the  firm 
assets  and  liabilities,  whether  mutual  or  not, 
being  in  the  subject-matter  and  not  in  the 
terms  of  the  contract,  is  not  a  ground  for 
reformation.  De  Voin  v.  De  Voin,  76  Wis. 
66,  44  N.  W.  839. 

89.  Post  V.  Springfield  First  Nat.  Bank, 
138  111.  559,  28  N.  E.  978.  See  also  infra, 
V,  D. 

90.  Lovell  V.  Wall,  31  Fla.  73,  12  So.  659. 
Mistake  of  fact  see  st^pr«,  III,  B. 

91.  Teel  ?;.  Dunnihoo,  ^30  111.  476,  82  N.  E. 
844;  Keeley  v.  Sayles,  217  111.  589,  75  N.  E. 
567;  King  v.  Hobbs,  139  N.  C.  170,  51 
S.  E.  911;  Stock  V.  Vining,  25  Beav.  235,  53 
Eng.  Reprint  626;  Walsh  v.  Trevanion,  12 
Jur.  344,  16  Sim.  178,  39  Eng.  Ch.  178,  60 
Eng.  Reprint  841;  Exet«r  v.  Exeter,  2  Jur. 
535,  7  L.  J.  Ch.  240,  3  Myl.  &  Cr.  321,  14 
Eng.  Ch.  321,  40  Eng.  Reprint  949.  Compare 
Pittsburgh  Amusement  Co.  v.  Ferguson,  115 
N.  Y.  App.  Div.  241,  101  N.  Y.  Suppl.  217 
[affirmed  in  193  N.  Y.  635,  86  N.  E.  1131]; 
Mortimer  v.  Shortall,  1  C.  &  L.  417,  2  Dr. 
&  War.  363. 

92.  Adams  v.  Wheeler,  122  Ind.  251,  23 
N.  E.  760;  Rogers  v.  Castle,  51  Minn.  428,  53 
N.  W.  651;  Kilmer  v.  Smith,  77  N.  Y.  226,  33 
Am.  Rep.  613. 


93.  Collett  V.  Frazier,  56  N.  C.  80. 

94.  Schrieber  v.  Goldsmith,  39  Misc.  (N.  Y.) 
381,  79  N.  Y.  Suppl.  846. 

Where  the  words  "  her  bodily  heirs  "  were 
inserted  by  mistake  in  a  deed  after  the  name 
of  the  grantee,  thereby  vesting  in  the  grantee 
only  a  life-estate  in  the  land,  which  was  not 
the  intention  of  the  parties,  the  grantee  could 
sue  to  have  the  deed  corrected  by  striking  out 
these  words.  Teel  v.  Dunnihoo,  230  111.  476, 
82  N.  E.  844. 

95.  Le  Roy  v,  Lowber,  1  Abb.  Pr.  (N.  Y.) 
67. 

96.  Real  Estate  Trust  Co.  V.  Balch,  45 
N.  Y.  Super.  Ct.  528. 

Estoppel  see  infra,  VI. 

Excuses  for  delay  see  infra,  XI,  C,  3. 

97.  California. —  Los  Angeles,  etc.,  R.  Co. 
■V.  New  Liverpool  Salt  Co.,  150  Cal.  21,  87 
Pac.  1029;  Murphy  v.  Rooney,  45  Cal.  78. 

Kentucky. —  Wood  v.  Porter,  4  Ky.  h.  Rep. 
361. 

Michigan. —  Anderson  Carriage  Co.  v. 
Pungs,  128  Mich.  49,  87  N.  W.  105. 

New  Hampshire. —  Tilton  v.  Tilton,  9  N.  H. 
385. 

New  Jersey. —  Holme  v.  Shinn,  62  N.  J. 
Eq.  1,  49  Atl.  151. 

Oklahoma. —  Marshall  v.  Homier,  13  Okla. 
264,  74  Pac.  368. 

Wisconsin. —  Stanley  v.  Goodrich,  18  Wis. 
505 ;  Newton  v.  Ilolley,  G  Wis.  592. 

England.— White  v.  White,  L.  R.  15  Eq. 
247,  42  L.  J.  Ch.  288,  27  L.  T.  Rep.  N.  S.  752. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §.  26. 

Hotch-pot  clauses  have  been  inserted  in 
deeds  where  the  omission  was  properlv  shown. 
Killick  V.  Gray,  46  L.  T.  Rep.  N.  S.  583.  But 
the  intention  of  the  parties  was  held  not 
to  ha\3  been  properly  shown  in  Lees  v. 
Lees,  Ir.  R.  5  Eq.  549. 

Reservation  omitted. —  Los  Angeles,  etc.,  R. 
Co.  V.  New  Liverpool  Salt  Co.,  150  Cal.  21,  87 
Pac.  1029. 

98.  Kee  v.  Davis,  137  Cal.  456,  70  Pac. 
294.  671;  Stephenson  v.  Elliott,  53  Kan.  550, 
36  Pac.  980. 

99.  Newcomb  v.  Kettoltas,  19  Barb.  (N.  Y.) 
608;  Silbar  v.  Ryder,  63  Wis.  106,  23  N.  W. 
106. 

1.  Bedford  v.  Abercorn,  5  L.  J.  Ch.  230, 
1  Myl.  &  C.  312,  13  Eng.  Ch.  312,  40  Eng. 
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contracts;^  bills  of  sale,^  bonds/  notes/'  and  a  voluntary  trust  settlement  made 
without  professional  advice/  by  mistake,  it  is  competent  for  equity  to  supply  the 
omissions  so  far  as  it  is  right  and  proper.  Such  power,  however,  does  not 
extend  to  the  reformation  of  an  omission  of  a  release  of  homestead  in  a  conve3^ance 
of  land,  such  release  being  a  statutory  requirement;  ^  nor  where  a  forfeiture 
would  necessarily  result  from  the  operation  of  the  decree  of  reformation.^ 

4.  Recital  of  Consideration.  Where  a  consideration  has  been  agreed  upon  in 
a  contract,  and  incorrectly  expressed  in  the  instrument  embodying  the  same,  as 
between  the  original  parties,  a  decree  to  reform  is  proper.^ 

B.  Defective  Execution  —  1.  In  General.  Where  an  intention  fails  of 
expression  because  of  a  defective  execution  of  an  instrument,  equity  will  reform 
when  there  is  no  countervaihng  right, unless  the  execution  is  so  defective  as  to 


Reprint  394;  Cordeaiix  v.  Fullerton,  41  L.  T. 
Rep.  N.  S.  651,  28  Wkly.  Rep.  320. 

An  omission  of  a  provision  in  case  of  bank- 
ruptcy of  the  husband  was  supplied  to  a 
marriage  settlement  when  such  an  intention 
was  established.  Higginson  i;.  Kelly,  1  Ball 
k  B.  252,  12  Rev.  Rep.  28.  See  also  Ex  p. 
Verner,  1  Ball  &  B.  260. 

2.  Waterloo  First  Nat.  Bank  v.  Zartman, 
189  N.  Y.  533,  82  N.  E.  1126  [affirming  113 
N.  Y.  App.  Div.  612,  98  N.  Y.  Suppl.  717]; 
Hughes  V.  Payne,  (S.  D.  1908)  117  N.  W. 
363;  Glisson  v.  Craig,  1  Tex.  App.  Civ.  Gas. 
§  42;  Waterman  r.  Dutton,  6  Wis.  265.  In 
Miner  v.  Miner,  91  Mich.  44,  51  N.  W.  702, 
these  facts  apj>eared:  Complainants,  hus- 
band and  wife,  by  absolute  deed  conveyed  the 
wife's  farm  to  the  husband's  son  and  wife  in 
consideration  of  care  and  support.  Before 
execution  of  the  deed  defendants  took  posses- 
sion and  made  many  improvements.  Later, 
after  conveyance,  an  altercation  arose  and 
complainants  left  the  farm.  Defendants  con- 
tinued support,  but  finally  refused  to  provide 
further  unless  complainants  would  return  to 
the  farm.  A  bill  filed  to  set  aside  the  con- 
veyance was  met  by  a  cross  bill,  and  the  con- 
tract was  reformed  so  as  to  give  defendants 
possession  and  control  of  the  property  re- 
ceived under  the  deed  and  contract  so  long  as 
the^y  performed  their  obligations  to  the  com- 
plainants. 

A  contract  for  the  sale  of  real  estate  which 
shows  that  the  vendor  on  a  specified  date 
agreed  to  sell  to  the  purchaser  land  described, 
and  that  the  vendor  received  a  specified  sum 
on  account  of  the  conti-act,  may  be  reformed 
by  adding  to  the  terms  thereof  the  price  to  be 
paid  and  the  time  and  manner  of  making 
payment,  where  the  same  were  omitted  by 
mistake.  Hughes  v.  Payne,  (S.  D.  1908)  117 
N.  W.  363. 

3.  Nelson  v.  Spence,  12&  Ga.  35,  58  S.  S. 
697. 

4.  Foley  v.  Hamilton,  89  Iowa  686,  57 
N.  W.  439;  State  v.  Frank,  51  Mo.  98;  Dar- 
mour  V.  Chanman,.  2  N.  Y.  App.  Div.  112,  37 
N.  Y.  Suppl.^674;  Gray  v.  Rumph,  2  Hill  Eq. 
(S.  C.)  6. 

5.  Kentucky. — German  Nat.  Bank  v.  Louis- 
ville Butchers'  Hide,  etc.,  Co.,  97  Ky.  34,  29 
S.  W.  882,  16  Ky.  L.  Rep.  881. 

NeiD  ror/c— MacGowan  v.  Gein,  13  N.  Y. 
St.  421. 


North  Carolina. —  Womack  v.  Eacker,  62 
N.  C.  161. 

O/iio.— Farr  v.  Ricker,  46  Ohio  St.  265,  21 
N.  E.  354. 

Tennessee. —  Talley  v.  Courtney,  1  Heisk. 
715. 

Texas. —  Gammage  v.  Moore,  42  Tex.  170. 
See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  26. 

6.  Jackson  r.  Pennsylvania  L.,  Ins.,  etc., 
Co.  2  Pa  Dist  225 

7.  Stodalka  r.  Novotny,  144  111.  125,  33 
N.  E.  534.       See  supra,  IV,  F;  infra,  X,  G. 

8.  Mills  v.  Evansville  Seminary,  47  Wis. 
354,  2  N.  W.  550.  See  infra,  text  and  note 
32. 

9.  Higgins  V.  Parsons,  65  Cal.  280,  3  Pac. 
881;  Hallam  v.  Corlett,  71  Iowa  446,  32 
N.  W.  449 ;  Stafford  v.  Big  Sandy  R.  Co.,  105 
S.  W.  389,  32  Ky.  L.  Rep.  154. 

A  contract  to  provide  "  vegetables,"  where 
to  provide  the  entire  table  and  fuel  was  in- 
tended, will  be  reformed.  Neuenberger  f. 
Neuenberger,  29  S.  W.  617,  16  Ky.  L.  Rep. 
710. 

An  arithmetical  miscalculation  whereby 
the  consideration  has  been  placed  too  large 
will  be  reformed.  Boyce  v.  Wilson,  32  Md. 
122 ;  Cortland  Howe  Ventilating  Stove  Co.  v. 
Howe,  92  Hun  (N.  Y.)  113,  36  N.  Y.  Suppl. 
701;  Bayrhoff  v.  Rohde,  16  N.  Y.  Suppl.  851; 
Linton  v.  Unexcelled  Fire- Works  Co.,  13  N.  Y. 
Suppl.  495. 

A  statement  in  a  lease  of  a  "  semi-annual 
rent  of  $300,"  instead  of  three  hundred  dollars 
per  year,  payable  semiannually,  will  be  re- 
lieved against.  Snyder  V:  May,  19  Pa.  St. 
235. 

lb.  Beardsley  v.  Knight,  10  Vt.  185,  33 
Am.  Dee.  193;  Spedden  v.  Sykes,  51  Wash. 
267,  98  Pac.  752. 

Although  an  instrument  executed  by  a 
corporation,  which  recited  that  the  corpora- 
tion mortgaged  and  warranted  to  plaintiffs 
certain  property,  named  and  described,  to  se- 
cure the  payment  of  two  promissory  notes 
executed  by  it,  was  not  in  the  exact  form 
suggested  by  the  code,  and  did  not  state  the 
amount  of  the  debt,  and  was  not  acknowl- 
edged as  the  act  of  the  corporation,  but  of  its 
officers,  it  was  capable  of  being  reformed  in 
equity,  and  was  not  void  as  between  the 
parties.  Spedden  v.  Sykes,  51  Wash.  267,  9a 
Pac.  752. 
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show  no  meeting  of  the  minds/^  or  unless  the  defect  consists  in  not  maldng  the 
execution  according  to  statutory  requirements.^^ 

2.  Omission  of  Seal  or  Scroll.  Where  a  seal  or  scroll  by  mistake  is  omitted 
from  an  instrument  which  purports  to  be  under  seal,  chancery  will  supply  the 
defect/^  even  though  the  omission  resulted  from  a  mutual  mistake  of  law/*  Where, 
however,  a  sheriff's  deed  is  not  sealed,  it  seems  that  the  imperfect  execution 
cannot  be  aided. ^'^ 

3.  Defective  Acknowledgment.  The  acknowledgment  of  instruments  is  usu- 
ally a  matter  prescribed  by  statute,  and  equity  has  no  power  to  remedy  a  defect 
resulting  from  a  failure  to  follow  a  statute.  Hence  a  married  woman  cannot  be 
compelled  to  correct  a  deed  which  she  has  defectively  acknowledged;  and  like- 
wise a  mistake  in  the  certificate  of  acknowledgment  of  a  deed/^  of  a  release  of 
homestead,  although  made  by  the  officer  acknowledging  it,^^  or  of  the  assignment 
of  a  tax  certificate     will  not  be  remedied. 

4i  Lack  OF  Proper  Witnesses.  If  by  mistake  a  deed  is  attested  by  an  incom- 
petent witness  it  will  be  established  as  against  the  grantor, and  a  defect  in  the 
execution  of  a  mortgage,  as  where  there  is  but  one  witness  when  there  should 
be  more,  may  be  remedied  against  the  mortgagor  and  those  acquiring  from  him 
without  notice."^  But  the  mistake  of  a  testator  in  not  having  the  requisite  number 
of  subscribing  witnesses  to  his  will  is  beyond  equitable  relief.^^ 

C.  Defect  of  Parties  —  l.  In  General.  It  is  altogether  probable  that  mis- 
takes will  occur  in  instruments  by  way  of  misnomer,  the  mistaken  use  of  a  name 


A  defective  execution  of  a  valid  power  will 

be  reformed  in  favor  of  a  grantee  when  there 
is  no  countervailing  equity.  Gerdes  r.  Moody, 
41  Cal.  335;  Segee  v.  Tliomas,  21  Fed.  Gas. 
No.  12,633,  3  Blatchf.  11. 

Where  trustees  of  a  township  sign  promis- 
sory notes  intending  to  bind  the  township, 
but  actually  bind  themselves  individually,, 
when  sued  individually,  the  trustees  are  en- 
titled to  have  the  notes  reformed  so  as  to 
bind  the  tovt^nship.  Western  Wheeled  Scraper 
Co.  v.  Stickleman,  122  Iowa  396,  98  N.  W. 
139. 

11.  Kaster  f.  Mason,  13  K  D.  107,  99 
N.  W.  1083. 

12.  McBryde  v.  Wilkinson,  29  Ala.  662 
(v'here  a  relinquishment  of  dower  was  de> 
fectively  executed )  ;  Smith  v.  Bowes,  38  Md. 
463  (where  a  mistake  of  the  clerk  of  the 
court  in  putting  down  "  18th  day  of  July  " 
for  "7th  day  of  June"  in  a  supersedeas  was 
made) . 

13.  Connecticut. —  Montville  v.  Haughton, 
7  Conn.  543. 

Illinois. —  Henkleman  'c.  Peterson,  154  111. 
419,  40  N.  E.  359  [reversing  50  111.  App. 
601]. 

Massachusetts. —  Gaylord  v.  Pelland,  169 
Mass.  356,  47  N.  E.  1019;  Springfield  Five 
Cents  Sav.  Bank  r.  Springfield  South  Cong. 
Soc,  127  Mass.  516. 

Missouri. —  Michel  r.  Tinsley,  69  Mo.  442. 

'New  York. —  Grandin  f.  Hernandez,  29  Hun 
399. 

Rhode  Island. —  Bullock  v.  Whipp,  15  R.  I. 
195,  2  Atl.  309. 

South  Carolina. —  Wadswortliville  Poor 
School  r.  Bryson,  .'U  S.  C.  401,  13  S.  E.  619; 
Pope  V.  Montgomery,  24  S.  C.  594. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  29. 


In  North  Carolina  under  the  new  constitu- 
tion, since  the  adoption  of  the  code  of 
civil  procedure,  a  civil  action  may  be  brought 
on  a  note  without  seal,  an  allegation  being 
made  that  the  note  was  intended  to  be  under 
seal,  but  tliat  the  seal  was  omitted  by  acci- 
dent or  mistake,  and  on  sufficient  proof  it  may 
be  corrected.    McCown  v.  Sims,  69  N.  C.  159. 

Where  a  married  woman  is  authorized  to 
direct  her  trustee  to  sell  property  settled  on 
her  for  her  separate  use  by  writing  under 
seal,  and  she  executes  a  writing  with  only 
a  scroll,  not  recognized  as  a  seal  in  the  body 
of  the  instrument,  tlie  defective  execution 
was  remedied.    Freeman  v.  Eacho,  79  Va.  43. 

14.  Allen  r.  Elder,  76  Ga.  674,  2  Am.  St. 
Rep.  63. 

15.  Moreau  r.  Detchemendy,  18  Mo.  522. 
Sheriffs  deed  see  supra,  IV,  B,  2;  infra, 

V,  D,  3,  d. 

16.  Barrett  r.  Tewksbury,  9  Cal.  13.  See 
infra,  X,  F. 

17.  Lindley  r.  Smith,  58  111.  250.  But 
compare  Spedden  r.  Sykcs,  51  Wash.  267.  98 
Pac.  752,  defectively  acknowledged  corporate 
instrument. 

The  Ohio  act -of  April  17,  1857,  extends  to 
the  reformation  of  a  mistake  in  an  acknowl- 
edgment in  the  deed  of  a  husband  and  wife. 
Ki'lbourn  v.  Fury,  26  Ohio  St.  153.  As  re- 
vised in  75  Oliio  Laws,  p.  783,  div.  7,  c.  16, 
§  6.  See  Dcngenhart  v.  Cracraft,  36  Ohio.St. 
549. 

18.  Jolmston  v.  Dunavan,  17  111.  App.  59. 
Sec  infra.  X,  G. 

19.  Williamson  r.  ITitner,  79  Ind.  233. 

20.  Carter  r.  Champion,  8  Conn.  549.  21 
Am.  Dec.  695. 

21.  Ross  r.  Wortliington,  11  ^Nlinn.  438,  83 
Am.  Doc.  95. 

22.  Nutt  r.  Nutt,  Freem.  (:\riss.)  128. 
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or  erroneous  omission.  As  will  be  seen  in  the  several  kinds  of  instruments  below, 
these  mistakes  may  be  remedied  so  long  as  the  remedy  does  not  create  a  new 
contract. 

2.  Parties  to  Contracts  in  General.  A  court  of  equity  cannot  add  parties  or 
substitute  other  parties  for  those  appearing  on  the  face  of  a  contract  since  the 
effect  would  be  to  make  a  new  contract.^*  But  the  mistaken  use  of  names  of 
parties  appearing  in  the  contract  may  be  rectified  in  order  to  carry  out  the  real 
agreement  of  the  contractors.^^ 

3.  Parties  to  Contracts  to  Convey.  The  general  principle  as  above  applies 
to  contracts  to  convey  land.^^ 

4.  Parties  to  Deeds  —  a.  In  General.  A  bill  will  lie  to  correct  an  alleged 
mistake  wherein  the  grantor  is  named  as  grantee;  to  strike  out  the  grantee's 
husband's  name  from  a  deed  conveying  title  to  them  jointly,  whereas  the  wife 
alone  made  the  purchase;  to  reform  a  conveyance  to  a  husband  and  his  heirs 
when  a  father  intended  to  convey  to  his  married  daughter  and  her  bodily  heirs, 
even  after  the  death  of  both  the  grantor  and  grantee;  to  insert  the  name  of  the 
wife  when  land  is  conveyed  to  the  husband  alone,  instead  of  to  the  husband  and 
wife;  to  supply  the  erroneous  omission  of  the  names  of  the  grantor  or  grantors; 
or  to  right  a  misnomer.^^    Also  where  an  attorney  in  fact,  authorized  by  the 


23.  See  infra,  V,  C,  2-7. 

24.  Mabb  v.  Merriam,  129  Cal.  663,  62 
Pac.  212. 

One  dealing  with  a  limited  partnership 
association  is  bound  to  take  notice  of  the 
statutory  requirements  for  the  valid  execu- 
tion of  contracts;  atid  if  he  makes  a  contract 
with  an  agent  of  the  association,  which  is 
reduced  to  writing  and  signed  by  only  one 
manager,  instead  of  two,  as  required  by  law, 
he  cannot  on  the  ground  of  mistake  maintain 
a  bill  in  equity  against  the  association  for  the 
reformation  of  the  instrument  by  compelling 
the  execution  by  two  managers.  Andrews 
Bros.  Co.  V.  YouTigstown  Coke  Co.,  39  Fed.  353. 

25.  Smith  v.  Watson,  88  Iowa  73,  55  N.  W. 
68. 

Agent  signing  individually. —  Eustis  Mfg. 
Co.  V.  Saco  Brick  Co.,  198  Mass.  212,  84 
N.  E.  449. 

Parties  to  leases. —  When  a  lease  of  real 
estate  belonging  to  a  bank  is  executed  in  the 
name  of  the  assistant  commissioner,  and  the 
rent  due  thereby  is  to  be  paid  to  the  bank, 
equity  will  decree  a  reformation  of  the  con- 
tract and  decree  a  reformation  of  the  lease 
and  a  specific  performance  against  the  bank- 
Douglass  I*.  Mobile  Branch  Ba.nk,  19  Ala.  659. 
Leases  of  corporations  wherein  their  names 
are  mistaken  by  themselves  may  be  reformed 
in  chancery.  Anonymous,  Cary  31,  21  Eng. 
Eeprint  17. 

26.  Clark  v.  Blumenthal,  53  N.  Y.  Super. 
Ct.  211,  holding  that  if  the  holder  of  the  legal 
title  to  land  has  signed  a  contract  to  convey 
it,»another  cannot  be  substituted  in  his  stead, 
although  the  signer  is  in  fact  only  the  agent 
of  such  other,  there  having  been  neither  mis- 
take of  fact  nor  fraud. 

27.  Bohanan  v.  Bohanan,  3  111.  App.  502. 

28.  Courtright  v.  Courtright,  63  Iowa  356, 
19  N.  W.  255. 

29.  Mattingly  v.  Speak,  4  Bush  (Ky.)  316. 

30.  Haack  i\  Weicken,  118  N.  Y.  67,  23 
N.  E.  133. 

[V,  C,  1] 


Where  the  wife  was  in  possession  and  the 
husband  was  dead  she  was  deemed  the  sole 
owner  as  against  the  heirs  of  the  husband  and 
a  mortgagee  with  notice  of  her  possession  to 
whom  one  of  the  heirs  had  executed  a  mort- 
gage. Mastin  v.  Mastin,  1  N.  Y.  Suppl. 
746. 

31.  Parish  v.  Camplin,  139  Ind.  1,  37  N.  E. 
607. 

In  conveyances  of  the   wife's  land. —  In 

conveying  land  belonging  to  the  wife  the  hus- 
band's name  alone  appeared  in  the  granting 
clause,  but  the  wife  released  all  her  interest 
"  by  way  of  dower  or  otherwise,"  signed,  at- 
tested, and  acknowledged  the  instrument.  The 
grantee,  believing  the  title  to  be  in  the  hus- 
band, took  possession.  The  grantee  was  en- 
titled to  a  correction  since  the  grantors  must 
have  intended  to  convey  something,  although 
the  deed  as  written  was  wholly  inoperative, 
the  wife  having  no  dower  and  the  statute 
then  in  force  not  being  complied  with  so  as 
to  convey  the  husband's  curtesy.  Poag  p. 
Shaw,  10  Ohio  Cir.  Ct.  448,  6  Ohio  Cir.  Dec. 
523.  Where  a  statute  required  the  husband 
and  wife  to  join  in  a  conveyance  of  the  wife's 
land,  the  omission  of  the  name  of  the  hus- 
band as  grantor  cannot  be  remedied,  although 
the  deed  was  signed  and  acknowledged  by 
both  parties.  Cannon  v.  Beatty,  19  R.  I.  524, 
34  Atl.  1111.  In  Ohio  the  failure  of  a  hus- 
band to  join  in  a  deed  executed  by  his  wife, 
attempting  to  convey  her  land,  was  not  an 
"  omission "  within  the  meaning  of  Const, 
art.  2,  §  28,  providing  that  the  general  as- 
sembly may  authorize  courts  to  carry  into 
effect  the  manifest  intention  of  the  parties  to 
a  contract  by  curing  "  omissions,"  errors  and 
defects  in  the  instrument,  therefore  that  the 
conveyance  was  not  cured  by  a  judgment  ren- 
dered in  accordance  with  the  provision  of  the 
act  of  April  17,  1857.  Miller  v.  Hine,  13 
Ohio  St.  565  {following  Goshorn  v.  Puroell, 
11  Ohio  St.  646]. 

32.  Rankin  v.  Miller,  43  Iowa  11. 
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owner  to  convey  lands,  subscribed  his  own  name  alone  to  a  deed  to  a  third  party 
through  whom  he  transferred  to  himself,  reformation  by  way  of  correcting  the 
defect  of  parties  was  denied. 

b.  Deeds  of  Trust.  A  deed  of  trust  will  be  reformed  by  inserting  the  name 
of  an  omitted  trustee  so  that  the  intent  of  the  maker  manifest  on  the  face  of  it 
may  be  carried  out.^*  A  mistake  in  the  names  of  beneficiaries  will  also  be  recti- 
fied,^^ even  to  the  extent  of  preventing  former  creditors  embraced  as  beneficiaries 
by  mistake  from  claiming  to  the  prejudice  of  the  wife  and  children. 

5.  Parties  to  Mortgages.  When  a  mortgage  itself  supplies  the  means  of 
correcting  an  omission  as  to  parties,  it  will  be  reformed. Officers  who  have 
executed  a  deed  of  trust  in  their  own  names  for  a  corporation,  instead  of  in  the 
name  of  the  corporation,  have  their  remedy  in  reformation.^^  The  insertion  of 
a  wrong  name  is  reached  in  the  same  way.^^ 

6.  Parties  to  Negotiable  Instruments.  A  note  executed  by  the  officers  of  a 
corporation  for  a  debt  of  the  company,  but  by  mutual  mistake  made  their  o^vn 
obhgation  instead  of  the  company's,  will  be  reformed,^"  as  will  also  a  mistake 
whereby  a  party  is  made  a  payee  instead  of  a  drawer  in  a  bill  of  exchange. And 
a  complainant  whose  agent  takes  notes  in  his  own  name  instead  of  in  the  name 
of  his  principal,  and  neglects  to  make  a  transfer,  will  be  entitled  to  reform  the 
notes  so  that  they  may  be  deemed  to  belong  to  the  principal. 

7.  Parties  to  Bonds.  The  insertion  of  a  wrong  name  through  a  clerical  error, 
as  where  a  bond  has  been  made  payable  to  a  constable  who  levied  the  execution 
instead  of  to  the  execution  plaintiff,^^  or  a  misnomer  of  the  obligee, will  be  recti- 
fied, even  where  the  obligor  repeatedly  assented  to  liability  before  and  after 
changes,  and  the  obligees  consented  to  change  in  the  membership  of  a  firm,  relying 
on  the  validity  of  the  bond.    The  new  parties  in  the  business  will  be  protected. 

D.  Matters  of  Description  —  1.  In  General.  The  effect  of  a  false  descrip- 
tion in  an  instrument,  occasioned  by  mutual  mistake,  or  mistake  on  one  side  and 
fraud  on  the  other,  is  not  to  express  what  the  parties  intended  by  the  execution 
of  the  instrument.    Generally  then  such  misdescription  is  reformable,^^  provided 


33.  Pensonneau  v.  Bleakley,  14  111.  15; 
Bonvillain  v.  Bodenheimer,  117  La.  Ann.  793, 
42  So.  273. 

34.  Brewton  v.  Smith,  28  Ga.  442. 
Filling  up  of  blanks  when  the  name  of  the 

trustee  is  omitted  see  Burnside  v.  Wayman, 
49  Mo.  356. 

35.  Sydnor  v.  Palmer,  29  Wis.  226. 

36.  McCann  v.  Letcher,  8  B.  Mon.  (Ky.) 
320. 

A  declaration  of  trust  in  favor  of  the 
settlor's  "widow,  if  any,"  may  be  reformed 
so  as  to  apply  only  to  his  wife  living  at  the 
time  the  trust  was  created.  Minot  f.  Tilton, 
64  N.  H.  37L  10  Atl.  682. 

37.  Hitsman  v.  Donnel,  40  Ohio  St.  287. 
For  instance  when  it  shows  on  its  face  that 

the  consideration  moved  from  a  certain  per- 
son, but  his  name  as  mortgagee  is.  omitted, 
equity  will  reform  by  supplying  the  omission 
(Collins  V.  Cornwell,  131  Ind.  20,  30  N.  E. 
796;  Parlin  v.  Stone,  48  Fed.  808),  also 
where  a  note  is  executed  to  one  person,  and  a 
deed  of  trust  securing  it  is  executed  to  an- 
other, the  latter  may  be  corrected  in  equity 
on  a  bill  to  reform  (Sporrer  v.  Eifler,  1 
Heisk.  (Tenn.)  633). 

Where  a  mortgage  was  taken  in  the  agent's 
name  on  the  sale  of  property  of  the  principal, 
the  latter  may  declare  his  ownership  of  the 
security  and  reform  as  against  the  agent's 


assignment  for  creditors.  Wait  v.  Axford,  63 
Mich.  227,  29  K  W.  692. 

38.  Denver  Brick,  etc.,  Co.  v.  McAllister,  6 
Colo.  261;  West  v.  Madison  County  Agricul- 
tural Bd.,  82  111.  205. 

39.  See  cases  cited  infra,  this  note. 
Thus  the  putting  in  of  the  name  of  the 

grantee  where  the  name  of  the  grantor  should 
be  (Miller  v.  Davis,  10  Kan.  541)  or  the 
making  of  a  debt  secured  by  a  deed  of  trust 
due  the  trustee  instead  of  the  beneficiary 
(Exchange  Bank  r.  Russell,  50  Mo.  531)  is 
subject  to  correction, 

40.  Denver  Brick,  etc.,  Co.  v.  McAllister, 
6  Colo.  261;  Fisher  v.  Barnett,  56  111.  App. 
649;  Lee  v..  Percival,  85  Iowa  639,  52  N.  W. 
543. 

Where  nothing  appears  on  the  face  of  the 
note  to  show  a  corporation  back  of  the  of- 
ficers, reformation  will  not  be  decreed.  San 
Bernardino  Nat.  Bank  v.  Anderson,  (Cal. 
1893)  32  Pac.  168. 

41.  Scales  v.  Ashbrook,  1  Mete.  (Kv.)  358. 

42.  Wait  i:  Axford,  63  Mich.  227,  29  N.  W. 
693. 

43.  Bell  r.  Tanguv,  46  Ind.  49. 

44.  Cayle  r.  Hudson,  10  Ala.  116. 

45.  Sm'ith  r.  Wainwriolit.  24  Vt.  97. 

46.  Park  r.  Blodj^ett,'  etc.,  Co.,  64  Conn. 
28,  29  Atl.  133;  Siiliman  r.  Tavlor,  35  Tex. 
Civ.  App.  490,  80  S.  W.  651.    See  also  Dil- 
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the  correction  is  made  without  prejudice  to  innocent  grantees  of  the  title. It 
will  be  seen  in  the  kinds  of  instruments  following  to  what  extent  the  correction 
of  descriptions  may  be  carried. 

2.  In  Contracts  to  Convey.  Where  by  mutual  mistake  a  wrong  description, 
whether  of  location/^  or  of  quantity, is  put  into  a  contract  to  convey  land,  equity 
will  reform,  and  especially  where  the  description  was  a  material  inducement  to 
the  purchase. °^ 

3.  In  Deeds  —  a.  In  General.  In  general  a  misdescription  in  a  deed  will  be  cor- 
rected,^^ and  without  hesitation  where  the  mistake  is  apparent  on  the  face  of  the 
deed.^'^  The  rule  has  been  applied  not  only  where  the  description  includes  land 
not  intended  to  be  conveyed  or  fails  to  include  land  intended  to  be  conveyed,^* 
but  also  where  the  description  fails  to  identify  the  land  intended  to  be  conveyed,^^ 


lard  V.  Jones,  229  111.  119,  82  N.  E.  206; 
Carter  v.  Barnes,  26  111.  454. 

47.  Fallon  r.  Paris,  14  Montg.  Co.  Rep. 
(Pa.)  56. 

Bona  fide  purchasers  see  in^ra,  X,  E,  2. 

48.  See  in]ra,  V,  D,  2-6. 

49.  Bass  V.  Gilliland,  5  Ala.  761;  Trout  y. 
Goodman,  7  Ga.  383;  Olson  r.  Erickson,  42 
Minn.  440,  44  N.  W.  317;  Mosby  Wall,  23 
Miss.  81,  55  Am.  Dec.  71. 

It  would  be  useless  to  reform  where  the 
facts  permit  only  the  recovery  of  a  money 
judgment.  Wolke  v.  Watts,  125  Iowa  321, 
101  K.  W.  7G. 

Where  the  mistake  is  of  an  extrinsic  fact, 
and  not  in  the  instrument,  as  where  a  pur- 
chaser mistook  the  lot  upon  which  a  mill 
was  located,  a  decree  to  reform  is  not  proper. 
Webster  f.  Stark,  10  Lea  (Tenn.)  406. 

50.  Jackson  v.  Magbee,  21  Fla.  622;  Jor- 
dan V.  Walters,  (Iowa  1899)  80  N.  W.  530. 

51.  Goff  Jones,  70  Tex.  572,  8  S.  W.  525, 
8  xVm.  St.  Kep.  619.  Compare  Gavin  r.  Mur- 
phy, 25  Minn.  142.  See  also  Webb  r.  Morri- 
son, 92  Hun  (N.  Y.)  605,  37  N.  Y.  Suppl. 
449  \aff^,rmcd  in  157  N.  Y.  712,  53  N.  E. 
1133]. 

52.  Alabama. — Peacock  r.  Bethea,  151  Ala. 
141,  43  So.  864;  Fields  f.  Clayton,  117  Ala. 
538,  23  So.  530,  67  Am.  St.  Rep.  189; 
Houston  i-.  Paul,  86  Ala.  232,  5  So.  433. 

Arhanms. —  Knight  v.  Glasscock,  51  Ark. 
390,  11  S.  W.  580. 

Illinois. —  Henderson  v.  McKernan,  151  111. 
273,  37  N.  E.  867;  Mills  v.  Lockwood,  42  111. 
Ill;  Worden  v.  Williams,  24  111.  67. 

Indiana. —  McCasland  v.  iEtna  L.  Ins.  Co., 
108  Ind.  130,  9  N.  E.  119;  Bobbins  v.  Magee, 
76  Ind.  381;  Figart  v.  Halderman,  75  Ind. 
564. 

Iowa. —  Flynn  v.  Finch,  137  Iowa  378,  114 
K  W.  1058. 

Louisiana. —  Coleman  v.  Thibodaux,  119 
La.  474,  44  So.  269;  Penn  v.  Rodriguez,  115 
La.  174,  38  So.  955. 

Mississippi. —  Leonard  v.  Austin,  2  How. 
888. 

0/no.— Toledo  v.  Schultens,  11  Ohio  Cir. 
Ct.  528,  5  Ohio  Cir.  Dec.  269. 

Wisconsin. —  Dane  v.  Derber,  28  Wis.  216. 

See  42  Cent.  Dig.  tit.  Reform.ation  of  In- 
struments," §  44. 

The  intention  of  the  parties  must  control 
in  determining  what  land  is  actually  bought 
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and  sold,  and,  when  that  intention  is  clearly 
shown,  any  mistake  in  the  description  con- 
tained in  the  deed  should  be  corrected,  and 
the  same  made  to  conform  to  the  intention  of 
the  parties.  Laufer  v.  Moppins,  44  Tex.  Civ. 
App.  472,  99  S.  W.  109. 

Where  the  description  in  a  deed  is  so  de- 
fective that  for  such  reason  it  is  void,  no  suit 
for  breach  of  covenant  can  be  maintained 
Avithout  showing  mistake  and  seeking  ref- 
ormation.   Gordon  v.  Goodman,  98  Ind.  269. 

In  quitclaim  deeds. —  If  the  grantor  has  re- 
ceived a  consideration,  a  misdescription  in  a 
conveyance  will  be  corrected,  although  the 
deed  is  but  a  quitclaim  and  has  no  covenants. 
Deford  v.  Mercer,  24  Iowa  118,  92  Am.  Dec. 
460. 

53.  Wagenblast  v.  Washburn,  12  Cal.  208; 
Cummings  v.  Steele,  54  Miss.  647 ;  Hutsell  v. 
Crewse,  138  Mo.  1,  39  S.  W.  449. 

A  conveyance  which  omits -  the  county  and 
state  in  which  the  lands  to  be  conveyed  are 
situated  may  be  reformed.  Greene  v.  Dick- 
son, 119  Ala.  346,  24  So.  422,  72  Am.  St. 
Rep.  920. 

54.  Arkansas. —  Stephenson  V.  Garner, 
(1907)  105  S.  W.  572. 

Connecticut. —  Bunnell  v.  Read,  21  Conn. 
586;  Stedwell  v.  Anderson,  21  Conn.  139. 

Kentucky. —  Gregory  v.  Copeland,  107  S.  W. 
768,  32  Ky.  L.  Rep.  1153. 

Massachusetts. —  Wilcox  v.  Lucas,  121 
Mass.  21. 

Ohio. —  Toledo  r.  Scliulters,  11  Ohio  Cir. 
Ct.  528,  5  Ohio  Cir.  Dec.  269. 

T er^nont.—  Ahhott  v.  Flint,  78  Vt.  274,  62 
Atl.  721. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  44;  and  cases  cited  supra, 
note  52. 

Compare  LTnion  Ice  Co.  v.  Doyle,  6  Cal. 
App.  284;  92  Pcxc.  112. 

55.  Alahama.—  Tmis  v.  Smith,  108  Ala. 
264,  19  So.  374;  Parker  v.  Parker,  88  Ala. 
362,  6  So.  740,  16  Am.  St.  Rep.  52. 

Indiana. —  Merchants',  etc.,  Bldg.  Assoc.  v.. 
Scanlan,  144  Ind.  11,  42  N.  E.  1008;  Corn- 
stock  V.  Coon,  135  Ind.  640,  35  N.  E.  909. 

Maine. —  Burr  v.  Hutchinson,  61  Me.  514. 

Mississippi. —  Moore  v.  Crump,  84  Miss.. 
612,  37  So.  109. 

Nebraska. —  Gwyer  v.  Spaulding,  33  Nebr. 
573,  50  N.  W.  681;  Cox  v.  Ellsworth,  18 
Nebr.  664,  26  N.  W.  460,  53  Am.  Rep.  827. 
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or  where  the  parties  believed  that  the  boundaries  actually  corresponded  with  the 
land  intended  to  be  conveyed,  when  in  fact  they  did  not.^^  The  case  is  strength- 
ened where  the  grantee  has  gone  into  possession  under  the  deed  containing  the 
erroneous  description.^^ 

b.  Extent  of  Property  —  (i)  In  General,  Subject  to  a  sufficient  showing  of 
mutual  mistake,^^  or  of  mistake  on  one  side  and  fraud  or  inequitable  conduct  on 
the  other,^^  where  it  appears  that  an  agreement  was  made  with  reference  to  a 
certain  designated  piece  of  land,  reformation  will  be  decreed  if  the  misdescription 
in  the  deed  includes  more  land  than  ought  to  be  included,®^  or  contains  less  land 


Texas. —  Lilley  v.  Equitable  Securities  Co., 
(Civ.  App.  1898)  43  S.  W.  1082. 

Washington. —  Elwood  v.  Stewart,  5  Wash. 
736,  32  Pac.  735,  1000. 

56.  Connecticut. —  Sherwood  v.  Whiting,  54 
Coim.  330,  S  Atl.  80,  1  Am.  St.  Rep.  116. 

Indiana. —  Morrison  v.  Collier,  79  Ind.  417. 
New   Hampsliire. — Smith    r.    Greeley,  14 
N.  H.  378. 

New  .York.— B\x?,\\  r.  Hicks,  60  N.  Y.  298 
[affirming  2  Thomps.  &  C.  356]. 

Wisconsin. —  James  ?;.  Cutler,  54  Wis.  172, 
10  N.  W.  147. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In 
struments,"  §  44. 

Where  on  one  side  a  strip  is  included,  and 
on  the  other  side  a  strip  is  omitted,  equity 
will  reform.  Critchfield  v.  Kline,  39  Kan. 
721,  18  Pac.  898;  Brennan  v.  Thompson,  -46 
Misc.  (N.  Y.)  317,  94  N.  Y.  Suppl.  684; 
Blessing  v.  Beatty,  1  Rob.  (Va.)  287. 

Gores. —  Where  a  piece  of  land,  part  of  a 
larger  tract,  is  surveyed  and  run  off  by 
definite  metes  and  bounds,  but  one  of  the 
lines  of  definite  and  fixed  location  varies 
from  the  division  line  of  the  original  tract 
so  as  to  leave  a  gore,  and  was  called  the 
"  division  line "  by  mistake  of  the  selling 
agent,  a  reformation  of  the  deed  is  not  jus- 
tified since  the  calls  of  the  deed  are  satis- 
fied and  the  description  creates  no  uncer- 
taintv  and  works  no  injur  v.  Robinson  V. 
Braiden,  44  W.  Va.  183,  28  S.  E.  798. 

57.  Broadwell  v.  Phillies,  30  Ohio  St.  255. 

58.  See  supra,  III,  A-D. 

An  insolvent  owned  a  mining  interest  at 
Silver  Cliff,  Colo.,  and  certain  other  mining 
interests,  about  two  miles  distant,  known  as 
the  "  Royal  Gold  Mining  Company."  and  in- 
ventoried the  same  as  "  Item  No.  14,  a  min- 
ing interest  at  Silver  Cliff,  Colorado."  The 
receiver  had  no  evidence  of  the  ownership, 
and  no  knowledge  of  the  nature  of  the  in- 
terest, and  conveyed  the  same  at  a  sale  at 
auction  by  the  description  in  the  inventory. 
A  purcliaser  at  such  sale  under  such  descrip- 
tion was  not  entitled  to  reformation  of  tlie 
conveyance,  so  as  to  include  the  R.  G.  Mining 
Company  property.  Joswich  v.  Faber,  93 
Mitin.  387,  101  N.  W.  614. 

Where  land  is  sold  by  metes  and  bounds,  a 
mistake  as  to  the  number  of  acres  will  not 
be  corrected  in  the  absence  of  fraud.  Dalton 
r.  Rust,  22  Tex.  133.  The  boundaries  in  a 
deed  included  land  of  an  adjoining  proprie- 
t(u\  The  grantee  took  possession  and  occu- 
pied sucli  land  as  the  grantor  before  him 


occupied.  This  mistake  in  description  was 
corrected.  Keyton  v.  Brawford,  5  Leigh 
(Va.)  39.  Where  realty  is  sold  as  being 
forty-five  feet  wide  by  a  conveyance  contain- 
ing no  reference  to  existing  monuments,  and 
the  lot  is  actually  only  forty-four  and  one- 
half  feet  in  width,  and  the  seller  owns  the 
adjoining  property,  he  cannot  reform  the  con- 
veyance so  as  to  limit  it  to  the  smaller 
quantitv.  Rothschild  v.  Bell,  10  Ohio  Dec. 
(Reprint)  176,  19  Cine.  L.  Bui.  137.  Al- 
though a  description  by  metes  and  bounds 
in  a  deed  conveys  the  legal  title  to  all  land 
embraced  thereby,  regardless  of  the  acreage 
specified,  such  description  does  not  preclude 
a  court  of  equity  from  reforming  the  deed 
so  as  to  express  the  true  intent  of  the  par- 
ties. Home,  etc.,  Co.  v.  Frietas,  153  Cal. 
680,  96  Pac.  308. 

Where  the  deed  includes  land  of  another. — 
"V^Tiere  the  vendor  of  a  lot  by  mistake  staked 
it  out  so  as  to  include  land  of  an  adjoining 
owner,  and  later  conveys  by  a  deed  which 
describes  the  lot  as  bounded  by  the  land  of 
the  adjoining  owner,  which  both  parties 
believe  to  describe  the  staked  lot,  the  deed 
will  be  reformed  to  conform  to  the  lot  as 
pointed  out  in  order  to  enable  the  vendee 
to  maintain  an  action  for  the  breach  of  the 
covenants  of  warranty.  Butler  v.  Barnes,  60 
Conn.  170,  21  Atl.  419,  12  L.  R.  A.  273. 

59.  See  supra,  III,  E. 

60.  Arkansas.— ^tin&oTi  v.  Ray,  79  Avk. 
592,  96  S.  W.  141. 

California. —  Home,  etc.,  Co.  v.  Freitas,  153 
Cal.  680,  96  Pac.  308. 

lo'wa. —  Pierce  v.  Houghton,  122  Iowa -477, 
98  N.  W.  306;  Herring  v.  Peaslee,  92  Iowa 
391,  60  N.  W.  650. 

Kentucky. —  Cotton  v.  Ward,  3  T.  B.  Mon. 
304;  Savage  ?;.  Yellman,  4  Ky.  L.  Rep.  991. 

Maine. —  Andrews  r.  Andrews,  81  Me,  337, 
17  Atl.  166. 

Michigan. —  Stapleton  V.  Schaffer.  146 
Mich.  346,  109  N.  W.  665;  Davis  v.  Benedict, 
122  Midi.  657,  81  K  W.  576;  West  r.  Ma- 
haney,  86  Mich.  121,  48  N.  W.  709. 

Missouri. —  Judson  v.  Mullinax,  145  i\Io. 
630,  47  S.  W.  565. 

'New  Tor  A;.— Johnson  r.  Taber,  10  N.  Y. 
319. 

North  Carolina. —  Phaar  v.  Russell.  42 
N.  C.  222;  Watson  r.  Cox,  36  N.  C.  380; 
Pugh  V.  Brittain,  17  N.  C.  34. 

Texas. —  Elder  v.  Galveston  First  Nat. 
Bank,  91  Tex.  423,  44  S.  W.  62. 

Wisconsin  — Tuchs  v.  Treat.  41  Wis.  404. 
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than  the  parties  agreed  upou.^^  It  is  of  no  consequence  whether  the  sale  is  in 
gross  or  by  the  acre.^^ 

(ii)  '  More  or  Less.''  Where  land  is  described  as  containing  a  specified 
number  of  acres  "more  or  less/'  whether  the  deed  will  be  reformed  in  turn  depends 
upon  whether  the  words  "  more  or  less''  cover  a  reasonable  excess  or  deficit. 

e.  Estate  or  Interest  Created.  Subject  to  a  sufficient  showing  of  mutual 
mistake/^  or  of  mistake  on  one  side  and  fraud  or  inequitable  conduct  on  the  other/^ 
the  failure  through  mistake  to  insert  certain  technical  words  of  inheritance  where 
an  estate  in  fee  simple  is  intended  to  be  conveyed  may  be  remedied/®  So  if  the 
estate  or  interest  intended  to  be  conveyed  is  enlarged/^  curtailed/^  or  vests  in 
a  different  manner  from  what  the  parties  thereto  intended  that  it  should  vest/^ 


United  States. —  Yates  v.  Little,  30  Fed. 
Cas.  No.  18,128,  6  McLean  508. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  45. 

61.  Alabama. —  Blackburn  v.  Perkins,  138 
Ala.  305,  35  So.  250. 

Connecticut. —  Cake  v.  Peet,  49  Conn.  501. 

Kentucky.— me\  v.  Gill,  84  Ky.  241,  1 
S.  W.  428,  8  Ky.  L.  Rep.  229. 

Michigan. —  Probett  v.  Walters,  70  Mich. 
437,  38  N.  W.  320. 

New  Hampshire. — Tilton  v.  Tilton,  9  N.  H. 
385. 

New  York. —  See  White  v.  Williams,  48 
N.  Y.  344  ^reversing  48  Barb.  222].  See 
also  Wendell  v.  People,  8  Wend.  183. 

Oregon. —  Ramsey  v.  Loomis,  6  Oreg.  367. 

Virginia. —  Long  v.  Israel,  9  Leigh  556. 

Wisconsin.—  Cordes  v.  Coates,  78  Wis.  641, 
47  N.  W.  949. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  45. 

62.  Grundy  v.  Grundy,  12  B.  Mon.  (Ky.) 
269. 

63.  Thomas  v.  Perry,  23  Fed.  Cas.  No. 
13,908,  Pet.  C.  C.  49.  See  also  Hill  v.  Kuhl- 
man,  87  Fed.  498,  31  C.  C.  A.  87. 

Unreasonable  deficits. — A  deficiency  of  fif- 
teen acres  in  a  deed  of  forty-five  acres  war- 
rants reformiation.  Clark  v.  Roots,  50  Ark. 
'179,  6  S.  W.  728,  8  S.  W.  569.  Also  a  de- 
ficiency of  eighteen  acres  in  a  conveyance  of 
thirty  acres.  Hasleton  v.  Dickinson,  51  Iowa 
244,  1  N.  W.  550. 

Unreasonable  excess. — A  deed  to  land  de- 
scribed as  "  containing  one  hundred  acres, 
more  or  less,"  but  in  fact  embracing  two 
hundred  and  forty-one  acres,  should  be  re- 
formed. Counts  V.  Kitchen,  6  Ky.  L.  Rep. 
2a  6. 

Reasonable  deficits. — A  deficiency  of  six 
acres  in  a  deed  describing  a  farm  by  metes 
and  bounds,  and  as  containing  "  about  one 
hundred  and  fifteen  acres  "  is  not  enough  to 
warrant  reformation.  Weart  v.  Rose,  16 
3SI„  J.  Eq.  290.  A  deed  of  land  for  two  hun- 
dred acres  "  estimated "  may  be  corrected  to 
include  three  hundred  and  seventy-five  a<;res, 
where  the  deed  itself  furnishes  the  means  of 
correction.  Simmons  Creek  Coal  Co.  v. 
Doran,  142  U.  S.  417,  12  S.  Ct.  239,  35  L.  ed. 
1063. 

64.  See  supra,  III,  A-D. 

A  devisee  of  property  for  life  had  power 
to  sell  as  much  as  may  be  necessary  for  her 
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comfortable  support.  She  executed  a  deed 
the  efl'ect  of  which  was  to  convey  a  life- 
estate.  There  was  no  reference  to  her  power 
of  sale  under  the  will  and  the  deed  con- 
tained nothing  to  show  an  intention  to  act 
under  it.  Such  a  deed  will  not  be  reformed 
on  the  ground  that  it  was  to  convey  a  fee 
under  the  power.  Brown  v.  Phillips,  16  R.  I. 
612,  18  Atl.  249. 

A  testator  conveys  to  his  daughter,  by  way 
of  advancement,  a  life-estate,  with  remainder 
to  her  children.  Her  ignorance  of  its  con- 
tents does  not  warrant  a  reformation,  taking 
away  the  remainder  from  the  children,  and 
giving  the  fee  to  the  grantee.  Graziana  v. 
Graziana,  36  S.  W.  175,  18  Ky.  L.  Rep.  286. 

65.  See  supra,  III,  E. 

66.  Chamberlain  v.  Thompson,  10  Conn. 
243,  26  Am.  Dec.  390;  Visitors  Cape  Island 
M.  E.  Church  v.  Town,  47  N.  J.  Eq.  400,  20 
Atl.  488;  Trusdell  v.  Lehman,  47  N.  J.  Eq. 
218,  20  Atl.  391;  Springs  v.  Harven,  56  N.  C. 
96;  Rutledge  v.  Smith,  45  N.  C.  283.  Com- 
pare Wright  V.  Delafield,  23  Barb.  (N.  Y.) 
49'8  [reversed  in  25  N.  Y.  9]. 

67.  Clavton  v.  Freet,  10  Ohio  St.  544;  Han- 
cock V.  Dodd,  (Tenn.  Ch.  App.  1896)  36 
S.  W.  742;  Green  Bay,  etc.,  Canal  Co.  v. 
Hewitt,  62  Wis.  316,  21  N.  W.  216,  22  N.  W. 
588.  See  Condor  v.  Secrest,  149  N.  C.  201, 
62  S.  E.  921,  holding  that  if  parties,  in 
drawing  a  deed  intending  to  convey  a  life- 
estate,  placed  the  words  of  limitation  in  the 
habendum  instead  of  the  premises,  under  the 
impression  that  it  was  immaterial  in  which 
part  they  appeared,  their  error  was  a  mis- 
take of  law  which  a  court  of  equity  will 
correct  to  effectuat-e  the  intention  of  the 
parties, 

68.  Felton  v.  Leigh,  48  Ark.  498,  3  S.  W. 
638;  Kirk  v.  Zell.  1  MacArthur  (D.  C.)  116; 
Parish  v.  Camplin,  139  Ind.  1,  37  N.  E.  607; 
Barnes  v.  Barnes,  15  S.  W.  1,  12  Ky.  L.  Rep. 
708;  Rousseau  r.  Lambert,  7  S.  W.  923,  10 
Kv.  L.  Rep.  23;  Brown  v.  McConn,  6  Ky.  L. 
Rep.  362. 

69.  Barnes  ?;.  Barnes,  15  S.  W.  1,  12  Ky. 
L.  Rep.  708;  Rousseau  v.  Lambert,  7  S.  W. 
923,  10  Kv.  L.  Rep.  23;  Brown  v.  Cranberry 
Iron,  etc.,'' Co.,  84  Fed.  930,  28  C.  C.  A.  567 
[affirming  82  Fed.  351]. 

Tenancy  by  entirety  where  tenancy  in  com- 
mon was  intended  corrected  in  Marshall  v. 
Lane,  27  App.  Cas.   (D.  C.)  276. 

Where  indemnity  was  intended,  not  a  mort- 
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such  misdescriptions  will  be  corrected.  The  mistaken  description  of  a  reservation 
will  be  righted,'^''  and  if  a  trust  is  not  properly  declared  in  a  deed  the  cestui  que 
trust  is  entitled  to  correction. 

d.  Deeds  of  Sheriffs,  Commissioners,  Etc.  As  to  the  correction  of  misdescrip- 
tions in  a  sheriff's  deed,  or  a  deed  given  by  an  administrator,  commissioner,  or 
the  like,  the  authorities  are  not  uniform.  Some  courts  hold  that,  where  error 
is  carried  through  all  the  proceedings  into  the  deed,  the  misdescription  will  not 
be  corrected  for  the  reason  that  in  the  one  case  a  judicial  sale  has  intervened  and 
the  sheriff  acts  in  the  execution  of  a  statutory  power,  "^^  and  in  the  other  case  the 
administrator,  commissioner,  or  like  officer  sells  the  land  in  pursuance  of  an 
order  of  the  court. '^^  Other  courts,  and  perhaps  with  a  better  show  of  reason, 
hold  that  a  sheriff's  deed,'^^  a  commissioner's  deed,"^^  a  guardian's  deed,'^^  or  the 


gage,  the  instrument  was  reformed  in  Toler 
V.  Pender,  21  N.  C.  445. 

70.  Connecticut. —  Hartford,  etc.,  Ore  Co. 
V.  Miller,  41  Conn.  112. 

Illinois. —  Purvines  v.  Harrison,  151  111. 
219,  37  N.  E.  705. 

Massachusetts. —  Stockbridge  Iron  Co.  v. 
Hudson  Iron  Co.,  107  Mass.  290. 

Missouri. —  Owens  v.  Carthage,  etc.,  R. 
Co.,  110  Mo.  App.  320,  85  S.  W.  987. 

New  York. —  Le  Roy  r.  Piatt,  4  Paige  77. 

Wisconsin. —  Sawyer  v.  Hanson,  48  Wis. 
611,  4  N.  W.  765. 

See  42  Cent.  Dig.  tit.  "Reformation  of 
Instruments,"  §  45. 

71.  Bunn  v.  Mitchell,  27  N.  J.  Eq.  54; 
Walden  v.  Skinner,  101  U.  S.  577,  25  L.  ed. 
963. 

A  fee  simple  is  indispensable  to  the  execu- 
tion of  a  trust  to  sell  lands,  and  a  trust  deed 
may  be  reformed  so  as  to  convey  a  fee  to  the 
trustee  in  order  to  carry  out  the  intention 
of  the  parties.  Fish  v.  New  York  Water- 
Proof  Paper  Co.,  29  N.  J.  Eq.  16. 

72.  Henderson  v.  Hosfeldt,  124  Ala.  391,  27 
So.  415;  Reddick  v.  Long,  124  Ala.  260,  27 
So.  402;  Angle  r.  Speer,  66  Ind.  488;  Miller 
V.  Kolb,  47  Ind.  220;  Rogers  v.  Abbott,  37 
Ind.  138.    See  supra,  IV,  F. 

A  sheriff's  deed  in  foreclosure  proceedings, 
where  the  decree  of  foreclosure  does  not  cor- 
rectly describe  the  property  intended  to  be 
conveyed,  cannot  be  reformed.  McCall  v. 
White,  73  Ala.  562;  Bowen  v.  Wickersham, 
124  Ind.  404,  24  N.  E.  983,  19  Am.  St.  Rep. 
106;  Runnels  v.  Kaylor,  95  Ind.  503;  Keepfer 
V.  Force.  86  Ind.  81;  Lewis  v.  Owen,  64  Ind. 
446;  Miller  v.  Kolb,  47  Ind.  220.  But  see 
Zingsem  v.  Kidd,  29  N.  J.  Eq.  516,  where  a 
d(>ed  on  foreclosure  was  reformed  for  omit- 
ting part  of  the  premises  described  in  the 
niort,ofae:e.  See  infra,  V,  D,  5,  a,  (iii)-(iv)  ; 
XVTII,  B,  2. 

When  the  description  is  void  for  uncer- 
tainty, the  deed  of  a  sheriff  will  not  be  re- 
formed.   Lewis  r.  Owen,  64  Ind.  446. 

Estoppel. —  Where,  however,  the  execution 
defendant  was  present  at  the  sale,  and  the 
pnrcliaser  and  his  privies  have  been  in  pos- 
session ever  since,  such  defendant  is  estopped. 
Thomas  v.  Dockins,  75  Ga.  347. 

73.  Hull  Cnlkins,  137  Cal.  84,  69  Pac. 
838  (holding  that  a  commissioner's  deed 
executed  under  foreclosure  of  a  trust  deed, 


and  an  assignment  to  the  trustee  of  a  con- 
tract, cannot  be  reformed  by  inserting  the 
contract  in  the  commissioner's  deed,  which 
by  mistake  was  omitted  from  the  decree)  ; 
Ward  V.  Brewer,  19  111.  291,  68  Am.  Dec. 
596  (holding  that  if  an  administrator  con- 
veys on  one  piece  of  land,  having  in  mind 
another,  and  gives  a  deed  therefor  there  is 
no  such  mistake  as  the  court  can  reform)  ; 
Walton  V.  Cox,  67  Ind.  164. 

74.  Greeley  v.  De  Cottes,  24  Fla.  475,  5 
So.  239;  Zingsem  v.  Kidd,  29  N.  J.  Eq.  516; 
Butler  V.  Clark,  66  Hun  (N.  Y)  444,  21 
N.  Y.  Suppl.  415,  29  Abb.  N.  Gas.  413 
[affirmed  in  142  N.  Y.  636,  37  N.  E.  566]. 

Similar  to  deed  at  private  sale. —  Where 
the  defect  is  such  that  it  might  have  been 
corrected  had  the  deed  resulted  from  a  pri- 
vate sale,  it  has  been  held  that  a  sheriff's 
deed  may  be  corrected  in  equity.  Vander- 
beck  V.  Perry,  28  N.  J.  Eq.  367. 

Where  the  proceedings  leading  up  to  the 
deed  were  regular  a  mistake  in  a  sheriff's 
deed  has  been  corrected  on  reformation 
Gilbreath  v.  Dilday,  152  111.  207,  38  N.  E 
572. 

75.  Neal  v.  Louisville,  3  Ky.  L.  Rep.  614 

(holding  that  a  mistake  in  describing  lots 
sold  by  a  commissioner  under  a  decree  to 
pay  taxes  may  be  corrected)  ;  Cosby  v.  Wick- 
liffe,  12  B.  Mon.  (Ky.)  202  (to  conform  to 
his  actual  intention,  although  at  variance 
Avith  his  report  to  the  court)  ;  Houx  v.  Bates 
County,  61  Mo.  391  (where  a  commissioner's 
deed  in  a  sale  of  land,  under  a  statutory 
power,  was  reformed  by  substituting  the 
word  "  blocks "  for  the  word  "  lots,"  the 
court  holding  that  where  the  only  error  in 
the  deed  of  a  county  commissioner  is  a  mis- 
description, the  doctrine  that  equity  will  not 
relipA^e  the  defective  execution  of  a  statutory 
power  does  not  apply,  the  provisions  of  the 
statute  having  been  ■  otherwise  complied 
with). 

So  where  a  surveyor  made  an  error  in 
locating  and  marking  a  line  dividing  a  body 
of  land  in  partition  proceedings  and  a  cor- 
responding error  appeared  in  the  conmiis- 
sioner's  deed  referring  thereto,  all  who  pur- 
chased with  reference  to  the  line  as  actually 
located  and  marked  have  a  right  to  have  the 
error  corrected.  Wilson  r.  Jasper,  90  Kv. 
211,  13  S.  W.  885,  12  Kv.  L.  Rep.  80. 

76.  Scott  r.  Queen,  94  N".  C.  462,  where  a 
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like  is  subject  to  equitable  correction  just  as  any  other  instrument,  especially 
where  such  mistake  consists  merely  in  a  misdescription  of  the  land  intended  to  be 
conveyed  and  the  rights  of  creditors  are  not  thereby  affected. Moreover  it 
has  been  repeatedly  held  that  equity  has  jurisdiction  to  correct  misdescriptions  in 
instruments  conveying  property,  under  decree  of  court,  when  the  proof  is  clear 
and  the  rights  of  innocent  third  parties  have  not  intervened,  even  though  the 
mistake  runs  through  the  entire  judicial  proceedings.^*^ 

4.  In  Leases.  A  misdescription  in  a  lease  may  be  reformed,^^  unless  the 
effect  would  be  to  work  an  injustice, or  unless  the  subject-matter  to  be  corrected 
Vv^as  not  a  material  inducement  to  the  making  of  the  lease. 

6.  In  Mortgages  «^  —  a.  Of  Realty — (i)  In  General.  Equity  will  reform 
a  mortgage  when  it  so  misdescribes  the  property  mortgaged  as  to  include  lands 
not  intended  to  be  included,  or  to  omit  a  part  of  the  lands  which  should  have  been 
embraced  within  the  mortgage.      A  description  of  the  wrong  piece  of  property, 


guardian  conveyed  Land  belongin^g  to  his  two 
wards  to  them  in  moieties,  and  one  ward's 
share  should  have  been  greater  than  that 
of  the  other. 

77.  See  cases  cited  infra,  this  note. 

A  mistake  in  a  description  of  a  master's 
deed  lias  l)eGn  corrected  wliere  the  property 
was  properly  described  in  the  mortgage  and 
in  the  advertisement  of  sale.  Foster  v.  Clark, 
79  111.  225. 

Errors  in  the  description  of  property  sold 
in  partition  proceedings  may  be  corrected  in 
equity.  Pulliam  v.  Wilkerson,  7  Baxt. 
(Tenn.)  611. 

78.  Arkansas. —  Steward  r.  PettigreAV,  28 
Ark.  372. 

Georgia. —  Thomas  v.  Dockins,  75  Ga.  347. 

Kentucky. —  INTiller  v.  Craig,  83  Ky.  C23,  4 
Am.  St.  Rep.  170. 

Mississippi. —  Wise  v.  Brooks,  69  Miss.  891, 
13  So.  830. 

~New  Jersey. —  Zingsem  r.  Kidd,  29  N.  J. 
Eq.  5ir3. 

A^etf  ror/c— Bartlett  v.  Judd,  21  N.  Y. 
200,  78  Am.  Doc.  131;  Butler  v.  Clark,  66 
llun  444,  21  N.  Y.  Suppl.  415,  2^)  Abb.  N. 
Cas.  413  {affirmed  in  142  N.  Y.  636,  37  K  E. 
566]. 

O/zio.— Stites  r.  Wiedner,  35  Ohio  St.  555. 

79.  Bartlett  v.  Judd,  23  Barb.  (N.  Y.) 
262. 

80.  77Knof.<5.— Dillard  v.  Jones,  229  111.  119, 
82  N.  E.  206. 

/oica. —  Snyder  r.  Ives,  42  Iowa  157. 

Missouri. —  Dodson  r.  Lomax,  113  Mo.  555, 
21  S.  W.  25. 

'NfV)  Jersey. —  Zingsem  i'.  Kidd,  29  N.  J. 
Eq.  516;  Loss  v.  Obry,  22  N.  J.  Eq.  52;  Wal- 
drcn  V.  Letson,  15  N.  J.  Eq.  126. 

'New,  York. —  Gillespie  v.  Moon,  2  Johns. 
Ch.  585,  7  Am.  Dec.  559. 

01iio.—  Q\\\  V.  Pelkey,  54  Ohio  St.  348,  43 
N".  E.  991. 

Oreqon. —  Smith  v.  Butler,  11  Oreg.  46,  4 
Pac.  517. 

Pennsylvania. —  Clarion  First  Nat,  Bank  v. 
Brennenian,  114  Pa.  St.  315,  7  Atl.  910. 

South  Carolina. —  Howlett  v.  Garner,  50 
S.  C.  1,  27  S.  E.  533. 

Virginia. —  See  Fore  v.  Foster,  86  Va.  104, 
9  S.  E.  497. 


West  Virginia. —  Baxter  v.  Tanner,  35 
W.  Va.  60,  12  S.  E.  1094. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  47%. 

81.  Murray  i\  Dake,  46  Cal.  644;  Le 
Comte  r.  Freshwater,  56  W.  Va.  336,  49  S.  E. 
238;  Mortimer  i'.  Shortall,  1  C.  &  L.  417,  2 
Dr.  &  War.  363.  Compare  Los  Angeles,  etc, 
R.  Co.  V.  New  Liverpool  Salt  Co.,  150  Cal.  21, 
87  Pac.  1029. 

As  to  quantity  of  land  demised. — A  lease 
which  contained  a  larger  quantity  of  land 
than  was  intended  to  be  demised  was  decreed 
to  be  rectified  as  to  the  overplus.  Mortimer 
V.  Shortall,  1  C.  &  L.  417,  2  Dr.  &  War.  363. 

82.  Morris  v.  Kettle,  56  K  J.  Eq.  826,  34 
Atl.  376  [affirmed  in  (1898)  42  Atl.  1117]. 

83.  Coast  r.  INTcCafferv,  46  N.  Y.  App.  Div. 
436,  61  N.  Y.  Suppl.  881. 

84.  See  supra,  IV,  B,  2 ;  infra,  V,  D,  5,  a, 
(TI),   (III);  IX,  E;  X,  E;  XVIII,  B,  2. 

85.  Dunbar  r.  Newman,  46  Miss.  231; 
Topping  r.  Jeanette,  64  xsebr.  834,  90  N.  W. 
911. 

86.  Stevens  v.  Holman,  112  Cal.  345,  44 
Pac.  670,  53  Am.  St.  Rep.  216;  De  Jarnatt  v. 
Cooper,  59  Cal.  703;  Blodgett  v.  Hobart,  18 
Vt.  414. 

87.  Florida.~VQ(±  v.  Osteen,  37  Fla.  427, 
20  So.  549. 

Illinois.— Wsij  V.  Roth,  159  111.  162,  42 
N.  E.  321  [affirming  58  111.  App.  198]. 

/07ra.— Manatt  r.  Starr,  72  Iowa  677,  34 
N.  W.  784;  Sowler  v.  Day,  58  Iowa  252,  12 
N.  W.  297. 

Kentucky. —  Tichenor  r.  Yankey,  89  Ky. 
508,  12  S.  W.  947,  11  Ky.  L.  Rep.  712. 

Washington. —  Jenkins  v.  Jenkins  Univer- 
sity, 17  Wash.  160,  49  Pac.  247,  50  Pac.  785. 

See  42  Cent.  Dig.  tit.  "  Reformation  oi  In- 
struments," §  52. 

Description  vague  and  uncertain. —  Where 
a  mortgage  purports  to  convey  eight  hun- 
dred acres,  but  by  a  misdescription  of  govern- 
ment numbers  conveys  three  hundred  and 
twenty  acres  to  which  the  mortgagor  had  and 
claimed  no  title,  it  is  uncertain  what  lands 
were  intended  to  be  conveyed  instead  of  those 
described  by  mistake,  and  reformation  was 
properly  refused.  Alexander  v.  Caldwell,  65 
Ala.  517. 
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or  a  faulty  description  of  the  right  piece/^  warrants  rehef  when  the  mistake 
is  clearly  and  satisfactorily  proved  and  it  can  be  corrected  withQut  prejudice  to 
the  rights  of  an  innocent  purchaser  or  of  creditors  and  subsequent  mortgagees 
without  notice. The  remedy  also  extends  to  the  correction  of  the  mortgage 
of  a  homestead  duly  executed  and  acknowledged.^^  A  mistake  in  describing  the 
quantity  of  estate  mortgaged  may  be  rectified  to  the  extent  of  supplying  tech- 
nical words  of  inheritance.'^^ 

(ii)  Indebtedness  Created.  A  mistake  in  describing  the  indebtedness 
covered  by  a  mortgage  will  be  reformed/^  so  as  to  release  a  creditor  beneficiary 
bound  as  surety,  or  so  as  to  cover  a  note,  signed  by  a  principal  and  surety  as 
such,  instead  of  being  signed  by  a  maker  and  indorsed  by  an  indorser.^^  Where 
a  note  is  set  out  in  a  mortgage  given  to  secure  it,  but,  through  clerical  error,  the 
time  of  payment  was  wrongly  stated,  the  mortgage  may  be  made  to  correspond 
to  the  note.^^ 

(ill)  Before  Foreclosure.^^  Where  the  mortgage  misdescribes  the  prop- 
erty intended  to  be  mortgaged,  upon  sufficient  ground  shown  the  mistake  may 
of  course  be  corrected  prior  to  foreclosure.^^ 

(iy)'  After  Foreclosure}  After  foreclosure,  however,  it  has  been  held 
that,  where  the  mistake  in  description  of  the  premises  mortgaged  has  run  through 
the  foreclosure  proceedings,  such  mistake  in  the  mortgage,  in  the  decree,  and  in 
the  deed  cannot  be  corrected  by  reformation.^  On  the  other  hand,  under  the 
more  liberal  rule  already  referred  to,^  it  has  been  held  that  equity  may  go  back 
to  the  original  mistake  and  reform  the  mortgage  in  order  to  conform  the  instru- 
ment and  proceedings  to  the  original  and  actual  intention  of  the  parties. And 
it  seems  that  equity  always  has  jurisdiction  upon  a  proper  showing  made  to  cor- 
rect the  description  in  the  original  mortgage  and  to  order  another  sale  by  the 
proper  description.^ 


88.  Alabama. —  Houston  v.  Faul,  86  Ala. 
232,  5  So.  433;  McGeKee  v.  Lehman,  65  Ala. 
316. 

Florida. — Greeley  v.  De  Cottes,  24  Fla.  475, 
5  So.  239. 

Indiana. — ^Whipperman  v.  Dunn,  124  Ind. 
349,  24  N.  E.  166,  1045;  Burkam  v.  Burk, 
96  Ind.  270;  McKay  v.  Wakefield,  63  Ind. 

Kansas. —  Keys  v.  Lardner,  59  Kan.  545,  53 
Pac.  758;  Bush  v.  Bush,  33  Kan.  556,  6  Pac. 
794. 

United  States. —  Fisher  v.  Porter,  23  Fed. 
162. 

See  42  Cent.  Dig.  tit.  "Reformation  of  In- 
struments," §  52. 

89.  Dozier  v.  Mitchell,  65  Ala.  511. 

90.  German  Nat.  Bank  v.  Bode,  24  Ohio 
Cir.  Ct.  662;  Youtz  v.  Julliard,  10  Ohio  Dec. 
(Reprint)  298,  20  Cine.  L.  Bui.  26. 

91.  Witherington  v.  Maaon,  86  Ala.  345,  5 
So.  679,  11  Am.  St.  Rep.  41.  See  infra,  X,  G. 

In  a  mortgage  containing  a  waiver  of  home- 
stead, property  incorrectly  described  may  be 
reformed.  Snell  v.  Snell,  123  111.  403^,  14 
N.  E.  684,  5  Am.  St.  Rep.  526. 

Cal.  Civ.  Code,  §  3399,  authorizes  the  refor- 
mation of  a  misdescription  in  a  mortgage  on 
liomestead.  Stevens  r.  Ilolman,  112  Cal.  345, 
44  Pac.  670,  53  Am.  St.  Rep.  216. 

92.  Lardner  v,  Williams,  98  Wis.  514,  74 
N.  W.  346. 

93.  McMillan  v.  Fish,  29  N.  J.  Eq.  610; 
Wanner  v.  Sisson,  29  N.  J.  Eq.  141. 

94.  Exchange  Bank  v.  Russell,  50  Mo.  531; 


Bastin  v.  Schafer,  15  Okla.  607,  85  Pac.  349, 
holding  that  a  description  in  the  mortgage 
of  the  obligation  incurred  is  a  mere  recital 
of  the  debt,  and  if  the  terms  of  the  instru- 
ment wrongly  describe  such  indebtedness,  it 
may  be  corrected. 

95.  Trapp  r.  Moore,  21  Ala.  693. 

96.  In  re  Clarke,  5  Fed.  Cas.  No.  2,843,  2 
Hughes  405,  10  Nat.  Bankr.  Reg.  21. 

97.  Tarke  v.  Bingham,  123  Cal.  163,  55 
Pac.  759. 

98.  See  supra,  IV,  B,  2;  infra,  X,  E; 
XVIII,  B,  2. 

99.  See  supra,  V,  D,  5,  a,  (i). 

1.  See  supra,  IV,  B,  2;  V,  D,  3,  d;  iufra, 
X,  E;  XVIII,  B,  2. 

2.  Stephenson  r.  Harris,  131  Ala.  470,  31 
So.  445;  Conyers  v.  Mericles,  75  Ind.  443; 
Angle  L-.  Speer,  66  Ind.  488;  Miller  r.  Kolb, 
47  Ind.  220;  Davenport  v.  Sovil,  6  Ohio  St. 
459.    See  also  supra,  V,  D,  3,  d. 

3.  Soc  siipra,  V,  D,  3,  d. 

4.  California. —  Quivev  r.  Baker,  37  Cal. 
465. 

i'7oW(?a.— Greeley  r.  De  Cottes,  24  Fla. 
475,  5  So.  230. 

Nebraska. —  Parker  v.  Starr,  21  Nebr.  680, 
33  N.  W.  424. 

New  Jersey. —  Waldron  r.  Letson,  15  N.  J. 
Eq.  126. 

67a7i.— Marks  r.  Tavlor,  23  Utah  152.  63 
Pac.  897. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  52. 

5.  Armstrong  r.  Short,  05  Ind.  326:  Con- 
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b.  Of  Personalty.  A  chattel  mortgage  may  be  reformed  so  as  to  correct  a 
wrong  description  and  include  property  intended  by  the  parties  to  be  covered.^ 

6.  In  Other  Instruments.  Other  instruments  in  which  misdescriptions  have 
been  remedied  are  marriage  settlements/  antenuptial  agreements/  bills  of  sale/ 
deeds  of  gift/*^  and  bonds. 

VI.  Ratification,  Estoppel,  or  Waiver.^^ 

Where  grounds  for  reformation  exist  the  party  in  whom  the  right  of  action  is 
may  expressly  ratify  the  instrument,  or  he  may  do  such  acts  as,  with  a  full  knowl- 
edge of  the  facts,  will  amount  to  an  adoption  of  the  instrument. If  a  party  has 
accepted  benefits,  or  done  such  acts,  or  omitted  to  do  acts  whereby  he  shows  that 
he  must  have  known  and  understood  the  instrument  as  written  when  he  received 
it,  and  accepted  the  same  without  objection,^*  or  contributes  to  the  mistake  by 


yers  v.  Mericles,  75  Ind.  443.  See  supra,  IV, 
B,  2. 

6.  Ryder  v.  Ryder,  19  R.  I.  188,  32  Atl. 
919;  Willis  v.  Munger  Improved  Cotton  Mach. 
Mfg.  Co.,  13  Tex.  Civ.  App.  677,  36  S.  W. 
1010. 

7.  Garner  v.  Garner,  1  Desauss.  Eq.  (S.  C.) 
437;  Heneage  f.  Hunloke^  2  Atk.  456,  26 
Eng.  Reprint  676;  Udale  v.  Halfpenny,  9 
Mod.  56,  88  Eng.  Reprint  313,  2  P.  Wms.  151, 
24  Eng.  Reprint  677. 

8.  Love  V.  Graham,  25  Ala.  187. 

9.  McCloskey  ?;.  McCormick,  44  111.  336; 
Menomonee  Locomotive  Mfg.  Co.  v.  Lang- 
worthy,  18  Wis.  444. 

10.  Harrington  v.  Harrington,  2  How. 
(Miss.)  701. 

11.  Smith  V.  Allen,  1  N.  J.  Eq.  43,  21  Am. 
Dec.  33;  Johnson  v.  Phillips,  (Tenn.  Ch.  App. 
1898)  51  S.  W.  990;  Simpson  v.  Vaughan,  2 
Atk.  31,  26  Eng.  Reprint  415;  Burn  v.  Burn, 
3  Ves.  Jr.  573,  30  Eng.  Reprint  1102;  Taylor 
V.  Rudd  \ciied  in  Burt  r.  Barlow,  3  Bro.  Ch. 
451,  454,  29  Eng.  Reprint  638]. 

12.  Estoppel  generally  see  Estoppel,  16 
Cyc.  671. 

13.  Okes  V.  Insurance  Co.,  2  Pa.  Dist.  747 ; 
Van  Beck  v.  Milbrath,  118  Wis.  42,  94  N.  W. 
657. 

A  previous  suit  on  the  contract  as  written 

effected  a  ratification  in  Steinbacn  v.  Relief 
F.  Ins.  Co.,  77  N.  Y.  498. 

Accepting  money  on  an  insurance  policy 
and  retaining  it  for  fifteen  years  barred 
the  action  in  Avery  v.  Equitable  L.  Assur. 
Soc,  117  N.  Y.  451,  23  N.  E.  3  [reversing  52 
Hun  392,  5  N.  Y.  Suppl.  278]. 

In  order  to  make  the  ratification  effective 
it  is  necessary  to  show  that  the  party -in- 
tended such  a  result  with  full  knowledge  of 
the  facts  and  that  he  ratified  the  instrument 
as  it  was,  not  as  he  thought  it  was.  Bar- 
nard V.  Gantz,  140  N.  Y.  249,  35  N.  E.  430; 
.Elliott  V.  Sackett,  108  U.  S.  132,  2  S.  Ct. 
375,  27  L.  ed.  678. 

Subsequent  agreement. —  Complainant  pur- 
chased lands  of  defendant,  and  after  discovery 
of  an  alleged  mistake  in  description  made  an 
oral  agreement  to  purchase  the  additional 
land  intended  to  have  been  included  in  the 
original  purchase,  and  thereafter  began 
building  a  porch  thereon  .n  the  faith  of 
the  agreement,  without  defendant's  objection. 
[V,  D,  5,  b] 


It  was  held  that  after  a  year's  possession 
under  the  new  agreement,  it  could  not  be 
repudiated  in  order  to  obtain  specific  per- 
formance of  the  alleged  original  parol  agree- 
ment of  purchase  by  having  the  deed  cor- 
rected to  include  the  land  in  question.  Urich 
r.  Watts,  09  N.  J.  Eq.  604,  66  Atl.  432. 

Ratification  by  receiver. —  Contracts  en- 
tered into  by  the  directors  of  street  railroad 
companies  with  a  third  party  at  a  time  when 
the  companies  were  in  the  hands  of  receivers 
affecting  rights  which  were  in  the  receivers 
cannot  be  reformed  by  a  court  of  equity  on 
the  ground  of  mistake  at  suit  of  the  com- 
panies or  their  stock-holders,  where  such 
contracts  were  subsequently  ratified  and 
signed  by  the  receivers  pursuant  to  an  order 
of  the  court,  made  with  full  knowledge  of 
the  facts,  and  where  the  companies  accepted 
benefits  and  claimed  rights  thereunder  after 
knowledge  of  the  facts,  Nojrth  Chicago  St. 
R.  Co.  V.  Chicago  Union  Traction  Co.,  150 
Fed.  612. 

14.  Iowa. —  Baldwin  v.  State  Ins.  Co.,  60 
Iowa  497,  15  N.  W.  300. 

Kentucky. —  J.  G.  Mattingly  Co.  v.  Mat- 
tinglv,  96  Ky.  430,  27  S.  W.  985,  31  S.  W. 
279,  "17  Ky.  L.  Rep.  1. 

Missouri. —  Young  r.  Marion-Sims  Medical 
College,  91  Mo.  App.  214. 

ISlew  Jersey. —  Brown  v  Balen,  33  N.  J. 
Eq.  469. 

Ohio. —  McNaughten  r.  Partridge,  11  Ohio 
223,  38  Am.  Dec.  731. 

Texas. —  Wittbecker  v.  Walters,  69  Tex. 
470,  6  S.  W.  788. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  82. 

Acts  and  declarations  of  the  party  bringing 
suit  which  from  their  very  nature  operate 
to  work  an  estoppel  or  waiver  may  be  set  up 
by  the  other  party,  and  will  constitute  a 
good  defense.  Busey  v.  Moraga,  130  Cal.  586, 
62  Pac.  1081. 

Acceptance  and  payment  of  purchase- 
money. —  Where  an  agent  of  a  corporation 
prepares  a  deed  and  sends  it  to  the  officers 
of  the  company,  who  insert  in  the  deed  a 
building  restriction,  and  then  execute  it,  and 
the  grantee  accepts  the  deed  and  pays  over 
the  purchase-money  after  he  has  had  a  full 
opportunity  of  examining  the  deed,  he  cannot 
afterward    have    the    building  restriction 
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his  own  wrong/^  he  is  estopped  to  seek  reformation  on  the  ground  of  mistake  or 
fraud.  No  estoppel  is  created  when  the  situation  of  the  party  in  whose  favor 
the  estoppel  is  claimed  to  operate  is  no  different  from  what  it  otherwise  would 
have  been.^^  But  such  acts  or  declarations  must  be  such  as  in  law  will  operate 
as  a  valid  waiver  or  estoppel/^  Acts  or  declarations  of  one  not  authorized  to 
make  them/^  or  induced  by  misrepresentation  or  fraud/^  or  through  delay  because 
of  ignorance  of  the  facts,^^  do  not  necessarily  operate  to  work  an  estoppel.  The 
fact  that  a  mortgage  in  which  there  is  a  mistake  has  been  foreclosed  does  not 
preclude  reformation  thereof.^^    And  negligence  alone  does  not  preclude  reforma- 


stricken  from  the  deed,  on  the  ground  that 
he  had  accepted  th'e  dee^  and  paid  the  pur- 
chase-money without  knowledge  of  the  inser- 
tion of  the  restriction.  Coppes  v.  Keystone 
Paint,  etc.,  Co.,  36  Pa.  Super.  Ct.  38. 

Estoppel  by  previous  adjudications  and 
legal  proceedings. — Adjudication  on  the  in- 
strument in  a  court  of  law  estops  the  parties 
from  going  into  equity  for  reformation.  Si- 
bert  r.  McAvoy,  15  111.  106;  Steinbach  v.  Re- 
lief F.  Ins.  Co.,  12  Hun  (N.  Y.)  640  [a/- 
f^rmed  in  77  N.  Y.  498,  S3  Am.  Rep.  655]. 
Mere  filing  of  suit  does  not  operate  as  es- 
toppel. McCloskey  v.  McCormick,  44  111. 
336;  Neuenberger  v.  Neuenberger,  29  S.  W. 
617,  16  Ky.  L.  Rep.  710.  Proceedings  on  an 
order  in  pursuance  of  a  petition  later  held 
void  will  not  estop.  Mills  Lockwood,  42 
111.  111.  A  surrogate's  determination  of  the 
elTect  of  an  instrument  does  not  preclude  the 
supreme  court  from  entertaining  an  applica- 
tion to  reform.  Saltus  v.  Pruyn,  18  How. 
Pr.  (N.  Y.)  512. 

Where  a  party  remains  silent  when  he 
should  have  spoken  he  was  estopped.  Roszell 
I'.  Roszell,  109  Ind.  354,  10  N".  E.  114. 

Vi'here  grantees  in  a  deed  were  present  at 
the  execution,  accepted  the  same,  acquiesced 
in  its  provisions  and  went  into  possession, 
thereby  leading  their  grantors  to  change 
their  position  on  the  faith  of  the  deed,  refor- 
mation is  estopped.  Kruse  v.  Koelzer,  124 
Wis.  536,  102  N.  W.  1072. 

Where  parties  slept  on  their  rights  an(?t 
hence  could  not  recover  see  Weathers  v.  Hill, 
92  Ala.  492,  9  So.  412;  Elam  v.  Haden,  (Ky. 
1899)  51  S.  W.  455. 

15.  Riegel  f.  Ormsby,  111  Iowa  10,  82 
N.  W.  432. 

16.  Detweiler  i\  Swartley,  74  Kan.  855,  86 
Pac.  141. 

Even  though  the  complainant  has  accepted 
money  payments.  McCain  f.  Columbia 
Finance,  etc.,  Co.,  97  S.  W.  343,  29  Ky.  L. 
Rep.  1292.  See  also  Delaware  Ins.  Co.  v. 
Pennsylvania  Ins.  Co.,  126  Ga.  380,  55  S.  E. 
330. 

17.  McCain  v.  Columbia  Finance,  etc.,  Co., 
97  R.  W.  343,  29  Ky.  L.  Rep.  1292. 

Where  an  administrator  conveyed  certain 
land  in  pursuance  of  a  judicial  sale,  believing 
that  the  description  in  the  deed  only  covered 
twelve  acres  of  land,  which  belief  he  also 
held  when  he  assigned  purchase-money  notes 
and  a  mortgage  given  for  the  land,  the  fact 
that  such  notes  and  mortgage  were  assigned 
to  a  third  person,  who  foreclosed  tlie  same, 
did  not  estop  the  estate  from  maintaining 


a  suit  to  reform  the  deed  on  the  ground  that 
the  description  included,  by  mutual  mistake, 
more  land  than  was  intended  to  be  conveyed. 
Pierce  v.  Vansell,  35  Ind.  App.  525,  74  N.  E. 
554. 

Where  an  agent,  in  drawing  a  contract  for 

the  sale  of  realty,  makes  a  mistake  in  the 
writing  thereof,  such  mistake  is  not  negli- 
gence of 'the  principal,  estopping  him  from 
having  the  contract  reformed  in  equity.  Mc- 
Cain V.  Columbia  Finance,  etc.,  Co.,  97  S.  W. 
343,  29  Ky.  L.  Rep.  1292. 

The  fact  that  a  married  woman  claiming 
a  remainder  interest  in  land,  which  was  sold 
in  fee  by  the  alleged  life-tenant,  her  parent 
resided  at  one  time  within  two  miles,  but 
most  of  the  time  within  five  miles,  of  the 
property  while  it  was  occupied  and  improved 
by  the  purchaser,  and  asserted  no  right 
therein  for  nearly  twenty-five  years,  would 
not  estop  her  to  afterwards  assert  her  claim 
to  the  land.  Teague  v.  Sowder,  (Tenn.  1908) 
114  S.  W.  484. 

18.  Decorah  First  Nat.  Bank  v.  Manning, 
37  Iowa  610. 

19.  Parker  v.  Benjamin,  53  111.  255;  ^tna 
Ins.  Co.  V.  Brannon,  99  Tex.  391,  89  S.  W. 
1057,  2  L.  R.  A.  N.  S.  548;  Kyle  v.  Fehley, 
81  Wis.  67,  51  N.  W.  257,  29  Am.  St.  Rep. 
866. 

"He  who  seeks  equity  must  do  equity"  is 

a  rule  that  must  be  considered  in  judging  of 
an  estoppel.  Cummings  r.  Freer,  26  Mich. 
128;  Morisey  v.  Swinson,  104  N.  C.  555,  10 
S.  E.  754,  106  N.  C.  221,  10  S.  E.  1103. 

20.  Burge  v.  Burge,  45  Ga.  301 ;  Richmond 
V.  Ogden  St.  R.  Co.,  44  Oreg.  48,  74  Pac. 
333. 

Payment  under  protest  on  an  instalment 
in  a  mortgage  does  not  operate  as  an  es- 
toppel.   Andrews  f.  Gillespie,  47  N.  Y.  487. 

Ignorance  of  remedy. — A  defendant  relying 
solely  on  his  legal  title,  in  an  action  to  re- 
cover the  possession  of  realty,  and  failing, 
is  not  estopped  to  maintain  an  action  to  cor- 
rect mistakes  in  the  deed  when  his  defense 
constituted  a  counter-claim.  Witte  r.  Lock- 
wood,  39  Ohio  St.  141. 

21.  Burkam  v.  Burk,  96  Ind.  270;  Sanders 
V.  Farrell,  83  Ind.  28 ;  Jones  r.  Sweet,  77  Ind. 
187.  See  Armstrong  r.  Snort,  95  Ind.  326, 
dictum.    See  supra,  IV.  B,  2;  V,  D,  5,  a,  (iv). 

Assignment  to  a  third  person  and  subse- 
quent foreclosure  does  not  estop. —  Where  an 
administrator  conveyed  certain  land  in  pur- 
suance of  a  judicial  sale,  believing  that  the 
descri])tion  in  the  deed  covered  only  twelve 
acres  of  land,  which  belief  he  also  had  when. 
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tion  if  the  other  party  has  not  been  prejudiced;^^  and  if  there  has  been  no  neglect 
of  legal  duty. 2^  Neglect  to  seek  correction  for  an  unreasonable  time,  when  the 
right  clearly  exists,  may  also  result  in  estoppel.^* 

VII.  CONDITIONS  PRECEDENT. 

A.  In  General.  The  equitable  maxim  that  ''^he  who  seeks  equity  must  do 
equity'^  renders  it  necessary  that  a  complainant ' seeking  reformation  must  be 
willing  and  ready  at  all  times  to  do  all  in  his  power  to  fulfil  his  part  of  the  obliga- 
tions entailed  by  the  agreement,  as  a  condition  precedent  to  his  remedy,^^  or  he 
must  be  able  and  willing  to  restore  the  other  party  to  his  original  position, Fur- 
thermore where  defendant  has  committed  a  fraud,  plaintiff  ie  not  bound  to  return 
money  received  as  a  condition  precedent  to  bringing  suit.^^ 

B.  Demand.  Before  a  suit  to  reform  is  instituted  plaintiff  must  request  of 
defendant  a  correction  of  the  instrument  or  aUege  an  excuse  for  his  failure  to  do  so,^^ 


he  assigned  purcliase-money  notes  and  a 
mortgage  given  for  the  land,  the  fact  that 
such  notes  were  assig-ned  to  a  third  person 
who  foreclosed  the  same  did  not  estop  the 
estate  from  maintaining  a  suit  to  reform 
the  deed  on  the  ground  that  the  description 
included  more  land  than  was  intended  to  be 
conveyed  through  mutual  mistake.  Pierce  i\ 
Vansell,  35  Ind.  App.  525,  74  N.  E.  554. 

22.  Smelser  r.  Pugh,  29  Ind.  App.  614,  64 
N.  E.  943;  Southern  Finishing,  etc.,  Co.  v. 
Ozmend,  132  N.  C.  839,  44  S.  E.  681.  See 
inpa,  VIII,  D. 

Neglect  to  aiscertain  an  agent's  authority 
did  not  lead  the  other  party  to  prejudice 
himself.  See  Eberle  v.  Heaton,  124  Mich. 
205,  82  N.  W.  820. 

23.  Benesh  r.  Travelers'  Ins.  Co.,  14  N.  D. 
39,  103  N.  W.  405.    See  in^ra,  VJII,  D. 

24.  August  r.  Seesldnd,  6  Coldw.  (Tenn.) 
166.    See  also  in^ra,  VIII,  D;  XI,  C. 

2^.  Alabama. —  Connor  r.  Armstrong,  86 
Ala.  262,  5  So.  449 ;  Billingsley  v.  Billingsley, 
37  Ala.  425. 

Georgia. —  Boyce  v.  Watson,  20  Ga.  517. 

Kansas. —  Conaway  v.  Gore,  21  Kan,  725. 

Michigan. — •  Champion  i\  Grand  Papids, 
etc.,  P.  Co.,  145  Mich.  676,  108  N.  W.  1078. 

Missouri. —  Williams  v.  Husky,  192  Mo. 
533,  90  S.  W.  425. 

United  States. —  Adams  v.  Henderson,  168 
U.  S.  573,  18  S.  Ct.  179,  42  L.  ed.  584  [af- 
firming 11  Ut?ih  480,  40  Pac.  720]. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  83. 

Compare  White  v.  Glazier,  106  S.  W.  289, 
32  Ky.  L.  Rep.  570. 

The  purchaser  of  property  is  not  neces- 
sarily required  to  he  in  possession  of  the 
premises  in  order  to  obtain  correction  of  a 
mistake  in  a  prior  deed  to  a  portion  of  the 
premises  executed  by  her  grantor  to  another. 
Jones  V.  McNealy,  139  Ala.  378,  35  So.  1022, 
101  Am.  St.  Rep.  38. 

An  actual  payment  of  the  consideration 
must  be  shown  by  evidence  outside  the  re- 
citals in  a  deed  when  a  purchaser  files  a  bill 
to  correct  an  alleged  mistake  in  description. 
Wait  V.  Smith,  92  111.  385. 

A  deed  is  given  to  correct  an  erroneous 
description  in  a  prior  deed,  and  by  mistake 
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was  drawn  so  as  to  describe  the  whole  of  the 
first  land  conveyed  whereas  it  was  only  a 
part.  The  correction  of  the  mistake  by  cross 
bill  cannot  be  made  conditional  on  the  correc- 
tion of  the  mistake  in  the  first  deed,  consist- 
ing of  an  omission  of  a  restriction  against 
building  on  the  boundary  line,  of  that  part 
of  the  land  described  in  the  second  deed. 
Slater  v.  Cobb,  153  Mass.  22,  26  N.  E.  410. 

26.  Youngstown  Electric  Light  Co.  r.  But- 
ler County  Poor  Dist.,  21  Pa.  Super.  Ct.  95. 
Compare  Keeley  f,  Sayles,  217  111.  589,  75 
N.  E.  567. 

Where  the  coniplainant  has  been  guilty  of 
such  breaches  of  the  real  contract  as  to  sub  - 
stantially deprive  the  other  party  of  all  its 
benefits  reformation  will  be  made  only  on 
condition  that  the  parties  be  put  as  far  as 
possible  in  statu  quo,  as  by  a  return  of  all 
moneys  reeived  by  the  complainant  under 
the  contract.    Cassidy  r.  Metcalf,  66  Mo.  519. 

27.  Conn  r.  Hagan,  93  Tex.  334,  55  S.  W. 
323. 

For  instance  where  the  parties  make  a  deed 
cover  a  larger  tract  of  land  than  was  in- 
tended, no  consideration  having  been  paid 
for  such  excess,  in  a  suit  to  reform  the 
grantor  need  not  ofter  to  put  the  grantee 
in  statu  quo.  Keeley  v.  Sayles,  217  111.  589, 
75  N.  E.  567. 

28.  Black  v.  Stone,  33  Ala.  327;  Brainerd 
r.  Arnold,  27  Conn.  617;  Popijoy  v.  Miller,. 
133  Ind.  19,  32  N.  E.  713. 

Defendant  having  refused  to  reconvey  to 
plaintiff  land  deeded  to  him  by  mistake  on 
the  ground  that  no  mistake  was  made  cannot 
complain  that  a  demand  for  reformation  was 
necessary  before  plaintiff  could  sue  to  reform 
its  deed  to  defendant.  Home,  etc.,  Co.  V, 
Freitas,  153  Cal.  680,  96  Pac.  308. 

Where  a  pledgor  had  become  a  bankrupt,  a 
demand  for  reformation  of  the  contract  of 
pledge  was  not  required  to  be  made  either 
on  the  pledgor  or  his  trustee  in  bankruptcy 
prior  to  the  institution  of  a  suit  for  such 
relief.  Waterloo  First  Nat.  Bank  v.  Bacon, 
113  N.  Y.  App.  Div.  612,  98  N.  Y.  Suppl. 
717  [affirmed  in  189  N.  Y.  533,  82  N.  E. 
1126],  for  the  reason  that  neither  the  bank- 
rupt nor  his  trustee  could  comply  with  the 
demand. 
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unless  such  suit  to  reform  is  incidental  to  some  other  action;  then  no  prior 
demand  is  necessary. 

VIIL  DEFENSES  AND  OBJECTIONS  TO  RELIEF.^*' 
A.  In  General.  In  an  action  to  reform  it  is  a  good  defense  that  the  general 
equities  of  the  whole  transaction  between  the  parties  are  against  the  complainant.^^ 
Thus  the  objections  that  a  reformation  of  the  instrument  would  work  a  forfeiture,^^ 
that  the  party  seeking  correction  is  guilty  of  making  a  false  representation,  whether 
knowingly  or  not,^^  that  the  original  intention  of  the  parties  is  doubtful,^^  and 
that  the  effect  would  be  to  put  in  writing  the  verbal  agreement  and  permit  its  use 
as  evidence,^'^  have  been  sustained  as  vahd  defenses.  But  it  is  not  a  good  defense 
if  the  equities  are  too  remote,  irrelevant,  or  disconnected  from  the  real  action. 
It  is  no  bar  then  that  a  deed  to  be  corrected  was  executed  while  property  was 
being  held  advcrsely,^'^  that  a  contemporaneous  agreement  has  been  broken/^ 
that  the  debt  secured  by  a  trust  deed  has  outlawed, that  the  erroneous  instru- 


29.  Peacock  i\  Bethea,  151  Ala.  141,  43 
So.  864;  Jones  v.  McNealy,  139  Ala.  378,  35 
So.  1022,  101  Am.  St.  Rep.  38;  Braitliwaite 
r.  Henneberry,  124  111.  App.  407  {.affirmed, 
in  222  III.  50,  78  N.  E.  34];  Citizens'  Nat. 
Bank  v.  Judy,  146  Ind.  322,  43  N.  E.  259; 
Walls  V.  State,  140  Ind.  16,  38  K  E.  177; 
Lucas  V.  Labertue,  88  Ind.  277 ;  Axtel  v. 
Chase,  83  Ind.  546;  Nichols,  etc.,  Co.  r.  Bern- 
ing,  37  Ind.  App.  109,  76  N.  E.  776;  Johnson 
f.  Sherwood,  34  Ind.  App.  490,  73  N.  E.  180; 
Earl  V.  Van  Natta,  29  Ind.  App.  532,  04  N.  E. 
901. 

The  rule  is  laid  down  in  Sparta  School  Tp. 
i\  Mendell,  138  Ind.  188,  195,  37  N.  E.  604. 
"  Where  the  only  relief  sought  is  the  refor- 
mation, a  previous  demand  is  essential,  but 
where,  in  addition  to  the  reformation,  a  re- 
covery is  asked,  no  prior  demand  is  neces- 
sary." _ 

In  ejectment  defendant,  who  seeks  to  ob- 
tain title  to  the  west  of  three  adjoining  acres 
of  which  he  is  in  possession,  relying  on  a  mis- 
take in  the  description  in  his  deed  which  de- 
scribed the  middle  instead  of  the  west  of  the 
three  acres  as  that  conveyed  —  plaintiff's 
deed,  subsequently  executed  by  the  same 
grantor,  having  described  the  west  acre  — 
should  tender  plaintiff  a  deed  to  the  middle 
acre,  or  otherwise  disclaim  any  interest 
therein  as  a  condition  of  relief.  Wieneke  v. 
Deputy,  31  Ind.  App.  621,  08  N.  E.  921. 

30.  Estoppel,  ratification,  or  waiver  as  de- 
fense see  supra,  VI. 

31.  Ray  v,  Ferrell,  127  Ind.  570,  27  N.  E. 
159;  Redding  v.  Rozell,  59  Mich.  476,  26 
N.  W.  677;  Hogencamp  v.  Ackerman,  10  N.  J. 
Eq.  267;  Grantham  v.  Bizzel,  10  N.  C.  196. 
Compare  Turner  v.  Newell,  129  Ga.  89,  58 
S.  E.  657;  North  Chicago  St.  R.  Co.  r.  Chi- 
cago Union  Traction  Co.,  150  Fed.  012 
{affirmed  in  102  Fed.  1007,  87  C.  C.  A. 
679]. 

32.  Morris  v.  Kettle,  56  N.  J.  Eq.  826,  34 
Atl.  376;  Mills  v.  Evansville  Seminarv,  52 
Wis.  669,  9  N.  W.  925.  See  supra,  p!  932 
text  and  note  8;  infra,  VIII,  B. 

33.  Allen  v.  Brown,  6  R.  I.  386;  Cushman 
f.  New  England  F.  Ins.  Co.,  65  Vt.  569,  27 
Atl.  426.    See  supra,  III,  E,  2,  b. 
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34.  Thallman  r.  Thomas,  102  Fed.  935. 
Compare  Drovers'  Live  Stock  Commission  Co. 
r.  Custer  County  State  Bank,  19  Okla.  302, 
91  Pac.  850,  holding  that  in  an  action  on  a 
bond  given  to  release  property  attached,  a 
prayer  to  reform  the  bond  so  as  to  bind  the 
principal  and  the  sureties  "  to  pay  any  judg- 
ment that  might  be  rendered  in  the  case  "  in- 
stead of  against  it,"  meaning  defendant, 
will  not  be  granted  where,  if  the  property  at- 
tached actually  belonged  to  the  principal,  the 
bond  was  in  proper  form,  and  if  it  was  in 
fact  the  property  of  other  parties,  plaintiff 
should  have  so  stated  in  its  original  petition. 

35  Van  Vleet  r.  Sledge,  45  Fed.  743. 
Compare  supra,  p.  905  note  11. 

36.  Foster  v.  Winchester,  92  Ala.  497,  9 
So.  83;  Berry  f.  Webb,  77  Ala.  507;  Day  v. 
Preskett,  40  Ala.  624;  Farmers',  etc.,  Bank 
V.  Detroit,  12  Mich.  445. 

A  quitclaim  deed  given  for  the  purpose  of 
preventing  a  reformation,  and  in  fraud  of 
the  rights  of  those  entitled  to  it,  is  not  a 
good  defense  in  a  suit  to  correct  a  deed. 
Taber  v.  Shattuck,  55  Mich.  370,  21  N.  W. 
371. 

The  fact  that  defendants  offered  to  com- 
promise, but  refused  to  comply  with  plain- 
tiff's claim,  does  not  prevent  plaintiff  from 
standing  on  his  rights  under  the  contract. 
Gillis  r.  Arringdale,  135  N.  C.  295,  47  S.  E. 
429. 

Attachment  by  creditors  as  a  defense. — 

Where  a  mortgage  of  saloon  fixtures  in- 
cluded by  mistake  a  stock  in  trade,  and  the 
mortgagors  continued  the  business,  tlie  mort- 
gagees were  entitled  to  have  the  error  stricken 
out  of  the  mortgage,  although  meanwhile  at- 
tachments by  other  creditors  had  been  sued 
out  on  the  ground  that  the  mortgage  was 
fraudulent  because  of  the  insertion.  Wright 
V.  Market  Bank,  (Tenn.  Ch.  App.  1900)  60 
S.  W.  623. 

37.  Thompson  r.  Marshall,  36  Ala.  504,  76 
Am.  Dec.  328. 

38.  Tillis  r.  Smith,  108  Ala.  264,  19  So. 
374;  Alabama  ISIidland  R.  Co.  r.  Brown,  98- 
Ala.  647,  13  So.  70. 

39.  Travelli  r.  Bowman,  150  Cal.  587,  89 
Pac.  347,  holding  that  a  trust  deed  is  not  a 
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ment;  if  not  under  seal,  would  be  barred  by  limitations/*^  that  the  adverse  party 
misapprehended  the  transaction/^  that  there  has  been  a  material  alteration  in 
a  lease  when  it  does  not  appear  that  the  complainant  is  chargeable/^  that  an 
erroneous  deed  was  conveyed  to  a  school-board  by  one  of  its  directors/^  or  that 
a  contract  for  the  sale  of  land  was  oral,  and  therefore  within  the  statute  of  frauds.^* 
B.  Relief  Unnecessary  or  Ineffectual.  A  court  will  not  reform  an  instru- 
ment merely  for  the  sake  of  reforming  it,  and  it  is  a  good  defense  to  point  out, 
whether  on  demurrer  or  by  answer,  that  the  reformation  would  be  useless  and  of 
no  effect. There  is  no  necessity  for  reformation  where  the  party  against  whom 
action  is  brought  is  willing  to  rectify, or  where  ths  legal  construction  put  on  the 
instrument  would  be  the  same  as  before  reformation.*'    Furthermore,  reforma- 


mortgage,  but  conveys  the  title  to  the  trustee 
for  the  purposes  of  the  trust,  and  the  fact 
that  the  debt  secured  has  outlawed  does  not 
affect  the  title  of  the  trustee,  and  will  not 
prevent  a  court  of  equity  from  reforming  the 
deed  on  the  ground  that  the  reformation 
would  be  a  vain  act. 

40.  Allen  f.  Elder,  76  Ga.  764,  2  Am.  St. 
Rep.  63.    See  in^ra,  XI,  C. 

41.  Wooden  r.  Haviland,  18  Conn.  101. 
See  suvra,  III,  A;  III,  B,  2,  a;  III,  C,  2,  b. 

42.  Rose  Clare  Lead  Co.  X).  Madden,  54 
111.  260. 

43.  Rich  V.  School  Trustees,  158  111.  242, 
41  N.  E.  924.    See  supra,  IV,  C,  1. 

44.  Conaway  r.  Gore,  24  Kan.  389.  See 
svpra,  IV,  C,  2. 

45.  Florida.- —  Evans  v.  Summerlin,  19  Fla. 
858. 

Indiana.— -Rsiy  v.  Ferrell,  127  Ind.  570,  27 
N.  E.  159;  Parker  v.  Teas,  79  Ind.  235. 

loioa. —  Burner  v.  Higm^an,  etc.,  Co.,  133 
Iowa  315,  110  K  W.  580;  Daugherty  v.  Cur- 
tis, (1903)  97  N.  W.  67. 

New  Jersey. —  Rue  v.  Meirs,  43  N.  J.  Eq. 
377,  12  Ail.  "369. 

New  York. —  Heert  r.  Cruger,  14  Misc. 
508,  35  N.  Y.  Suppl.  1063;  Many  v.  Beek- 
man  Iron  Co.,  9  Paige  188. 

Oklahoma. —  Drovers'  Live  Stock  Commis- 
sion Co.  V.  Custer  County  State  Bank,  19 
Okla.  302,  91  Pac.  850. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  85. 

Compare  Travelli  v.  Bowman,  150  Cal.  587, 
89  Pac.  347. 

Restatement  of  rule. —  In  Thompson  v. 
Phoenix  Ins.  Co.,  25  Fed.  296,  298,  the  court 
says :  "  The  court  will  not  reform  an  in- 
strument merely  for  the  sake  of  reforming  it, 
but  only  to  enable  a  party  to  assert  some 
right  thereunder." 

A  bill  was  filed  against  the  heirs  of  a 
grantor  who  accidentally  omitted  the  word 
"  heirs "  in  the  conveyance  to  plaintiff,  al- 
leging that  by  mistake  the  deed  conveyed  a 
life-estate  instead  of  a  fee,  and  seeking  to 
have  such  mistake  corrected.  Defendant's 
demurrer  was  overruled,  for  if  they  did  not 
intend  to  avail  themselves  of  the  accidental 
omission  of  the  word  "  heirs "  in  the  con- 
veyance to  plaintiff,  they  ought  to  have  dis- 
claimed all  title.  Williams  v.  Burnett,  45 
N.  C.  209. 

A  petition  should  show  that  the  party 
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against  whom  correction  is  sought  is  not 
only  able  to  take  an  unconscionable  advaur 
tage,  but  is  designing  it.  Brainerd  v.  Ar- 
nold", 27  Conn.  617;  Thompsonville  Scale 
Mfg.  Co.  V.  Osgood,  26  Conn.  16. 

When  a  sale  is  a  nullity,  because  the  judg- 
ment under  which  it  was  m^ade  was  void, 
equity  will  not  reform  a  sheriff's  deed. 
Martin  v.  Dollar,  32  Ala.  422. 

Reformation  useless. —  It  is  useless  to  re- 
form a  deed,  when  it  appears  that  the 
grantor,  when  he  made  it,  had  no  title  to 
the  property  conveyed.  Denson  v.  McElroy, 
31  Ga.  536;  Daggett  V.  Ayer,  65  N.  H.  82, 
18  Atl.  169. 

46.  Beck  v.  Simmons,  7  Ala.  71. 

47.  Alabama. —  McCrary  v.  Williams,  127 
Ala.  251,  28  So.  695;  Gardner  v.  Knight,  124 
Ala.  273,  27  So.  298. 

Connecticut. —  Tyrrell  v.  Comstock,  18 
Conn.  210. 

loiva. —  Burner  v.  Higman,  etc.,  Co.,  133 
Iowa  315,  110  N.  W.  580;  Smith  v.  Griswold, 
95  Iowa  684,  64  N.  W.  624. 

Tsleio  Hampshire. —  Sherman  v.  Hanno,  66 
K  H.  160,  28  Atl.  18. 

'NeiD  York. —  Pittsburgh  Amusement  Co.  V. 
Ferguson,  115  N.  Y.  App.  Div.  241,  101  N.  Y. 
Suppl.  217  [.affirmed  in  193  N.  Y.  635,  86 
K  E.  1131];  Fairchild  v.  Lynch,  42  N.  Y. 
Super.  Ct.  265,  46  N.  Y.  Super.  Ct.  1. 

North  Carolina. —  British,  etc.,  Mortg.  Oo. 
V.  Long,  113       C.  123,  18  S.  E.  165. 

Oregon.-— m\ta  v.  Hilts,  37  Greg.  414,  61 
Pac.  855. 

Pennsylvania. —  Liggett  V.  Shira,  159  Pa. 
St.  350,  28  Atl.  218. 

Rhode  Island. —  Cranston  Print  Works  V. 
Dyer,  19  R.  I.  208,  32  Atl.  922. 

Wisconsin. —  Gilbert  v.  Auster,  135  Wis. 
581,  116  N.  W.  177;  Schmitz  v.  Schmitz,  19 
Wis.  207,  88  Am.  Dec.  681. 

See  42  Cent.  Dig.  tit.  "Reformation  of 
Instruments,''  §  85. 

Thus  where  a  contract  for  a  lease  pro- 
vided that  the  agreement  was  made  to  in- 
sure the  execution  of  the  lease,  which,  "  when 
executed,"  should  be  subject  to  the  approval 
of  the  attorneys  of  the  parties,  the  contract 
should  be  construed  as  providing  for  ap- 
proval by  the  attorneys  "  before  execution 
thereof,"  so  that  no  reformation  was  required 
to  substitute  the  words  "  before  execution 
thereof "  for  the  words  "  when  executed." 
Pittsburgh  Amusement  Co.  v.  Ferguson,  115 
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tion  of  an  instrument  in  equity  should  not  be  granted  when  it  would  introduce 
disorder  and  confusion,  unsettle  rights  or  interests,  or  injuriously  affect  security 
for  obligations;  certainly  not  when  it  would  or  might  destroy  mutuality,  and 
render  the  instrument,  and  others  forming  part  of  the  same  agreement,  of  doubtful 
vahdity.^' 

C.  Knowledge  or  Intent  of  Parties  —  l.  In  General.  Where  an  instru- 
ment is  executed  according  to  the  intention  and  understanding  of  the  parties  at 
the  time  of  execution,  and  with  full  knowledge  of  the  facts,  such  knowledge  and 
execution  will  operate  to  defeat  an  action  to  reform  in  that  it  negatives  mutual 
mistake. It  is  not  what  the  parties  would  have  intended  if  they  had  known 
better,  but  what  did  they  intend  at  the  time,  informed  as  they  were.^^  A  mistake 
of  judgment  in  that  one  party  relied  upon  the  honor  or  contemporary  oral 
promise  of  the  other,  instead  of  reducing  the  same  to  writing, affords  no  relief, 
both  parties  knowing  of  the  omission.    To  set  up  a  true  understanding  by  one 


N.  Y.  App.  Div.  241,  101  N.  Y.  Suppl.  217 
[affirmed  in  193  N.  Y.  635,  86  N.  E. 
1131]. 

Complainant  is  not  compelled  to  risk  a 
construction. —  If  a  respondent  insists  on  a 
different  construction,  complainant  should 
not  be  obliged  to  risk  his  case  on  what  con- 
struction a  court  of  law  would  give  his  deed, 
but  should  be  allowed  a  reformation.  Green 
V.  Morris,  etc.,  R.  Co.,  12  N.  J.  Eq.  165. 
But  the  accidental  omission  of  a  single  word 
is  not  sufficient  reason  to  reform.  Atlanta, 
-etc.,  R.  Co.  V.  Speer,  3'2  Ga.  550,  79  Am. 
Dec.  305. 

In  the  English  courts  reformation  some- 
times takes  the  form  of  construction. 
Pearce  v.  Verbeke,  2  Beav.  333,  4  Jur.  117, 
9  L.  J.  Ch.  203,  17  Eng.  Ch.  333,  48  Eng. 
Reprint  1209;  Naylor  v.  Wright,  3  Jur. 
N.  S.  1090,  5  Wldy.  Rep.  770;  Doran  v.  Ross, 
1  Ves.  Jr.  57,  30  Eng.  Reprint  228. 

48.  North  Chicago  St.  R.  Co.  v.  Chicago 
Union  Traction  Co.,  150  Fed.  612  [afjirmed 
in  162  Fed.  1007,  87  C.  C.  A.  679  (distin- 
guishing Bybee  v.  Oregon,  etc.,  R.  Co.,  139 
V.  S.  663,  11  S.  Ct.  641,  35  L.  ed.  305)], 
holding  that  a  contract  which  is  based 
wholly  on  the  ownership  by  one  of  the  par- 
ties of  the  stock  of  a  corporation,  without 
which  it  could  not  perform  the  contract  on 
its  part,  will  not  be  reformed  by  a  court 
of  equity  so  as  to  give  the  other  party  the 
riglit  to  attack  such  ownership. 

49.  Indiana. — Armstrong  v.  Short,  95  Ind, 
326;  Hobbs  v.  Lagrange  County  Com'rs,  3 
Ind.  183. 

Minnesota. —  St.  Anthony  Falls  Water- 
Power  Co.  v.  Merriman,  35  Minn.  42,  27 
N.  W.  199. 

Neio  Hampshire. —  Bradford  v.  Bradford, 
54  N.  H.  463. 

New  York. —  Treacv  v.  Hecker,  51  How. 
Pr.  69. 

•  3'e£cas.— Lott  v.  Kaiser,  61  Tex.  665. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  86. 

In  the  case  of  a  sheriff's  deed  a  different 
holding  seems  to  have  been  adopted  see 
Ehleriiiger  v.  Moriarty,  10  Iowa  78. 

Notice  of  mistake. —  In  a  conveyance  de- 
scribing land  as  bounded  by  a  street,  the 


fact  that  the  house  stood  ,  partly  in  the  street 
was  not  notice  to  purchasers  that  such  de- 
scription was  a  mistake.  Eureka  v.  Gates, 
137  Cal.  89,  69  Pac.  850. 

"When  the  intention  is  apparent  from  its 
terms  an  instrument  should  not  be  altered. 
Lake  Shore,  etc.,  R.  Co.  v.  Richards,  126  111. 
448,  18  N.  E.  794;  Harm  v.  Voss,  (Iowa 
1900)  82  N.  W.  753;  Annesley  v.  Annesley, 
L.  R.  31  Ir.  457  5  Ex  p.  Symonds,  1  Cox  Ch. 
200,  29  Eng.  Reprint  1128.  Compare  Laufer 
V.  Moppins,  44  Tex.  Civ.  App.  472,  99  S.  W. 
109. 

When  the  mistake  is  plain  on  the  face  of 
the  instrument. — A  clause  in  a  sentence  was 
inserted  repugnant  to  the  sense  in  a  mai'- 
riage  settlem.ent,  and  which  led  to  a  highly 
improper  result.  The  fund,  however,  was 
distributed  as  if  the  clause  had  not  been 
inserted.  In  re  De  la  Touche,  L.  R.  10  Eq. 
699,  40  L.  J.  Ch.  85. 

50.  Wise  V.  Brooks,  69  Miss.  891,  13  So. 
836. 

Where  both  parties  neglected  to  acknowl- 
edge an  instrument  for  the  conveyance  of 
land,  and  the  proof  shows  that  both  parties 
thought  it  unnecessary  and  said  nothing 
about  acknowledgment,  it  is  error  for  the 
court  to  decree  that  the  notary  append  a 
certificate  of  acknowledgment.  Stodalka  v. 
Novotny,  144  111.  125,  33  N.  E.  534. 

51.  Betts  V.  Gunn,  31  Ala.  219. 

52.  Ligon  v.  Rogers,  12  Ga.  281;  Andrew 
V.  Spurr,  8  Allen  (Mass.)  412;  Braun  r. 
Wisconsin  Rendering  Co.,  92  Wis.  245,  66 
N.  W.  196.  The  opposite  is  held  in  Lippin- 
cott  V.  Whitman,  83  Pa.  St.  244.  See  supra, 
text  and  note  41. 

A  deliberate  departure  from  the  terms  of 
a  contract  in  that  certain  stipulations  were 
thought  unnecessary,  and  omitted,  with  no 
other  assurance  than  that  of  the  agent  of  a 
railroad  company,  that  the  essential  re- 
quirements would  be  fulfilled,  will  defeat  an 
action  to  reform  so  as  to  include  those  stipu- 
lations. Meade  v.  Norfolk,  etc.,  R.  Co.,  8P 
Va.  296,  15  S.  E.  497  [foUowing  Shenandwih 
Valley  R.  Co.  r.  Dunlop,  86  Va.  346,  10  S.  E. 
239].  Compare  Martin  r.  New  York,  etc., 
R.  Co.,  36  N.  J.  Eq.  100,  in  which  a  different 
conclusion  was  reached. 
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party  to  an  instrument,  and  thereby  show  lack  of  mutuahty,  is  always  a  good 
defense.^^  After  money  has  been  paid  under  a  judgment  founded  on  the  con- 
struction of  an  agreement,  an  action  to  rectify  the  agreement  on  the  ground  that 
such  construction  was  contrary  to  the  intention  of  all  the  parties  is  barred.^* 

2.  Of  Agent  or  Representative.  Although  generally  the  acts  of  an  agent  are 
the  acts  of  the  principal,  a  principal  is  entitled  to  reformation  when  his  agent  has 
made  an  instrument  contain  terms  not  contemplated  by  the  parties,  although  the 
agent  thought  such  terms  were  intended  and  intentionally  included  them  therein.^* 

D.  Negligence  —  l.  Rule  Stated.  Against  a  party  seeking  reformation, 
broadly  speaking,  it  is  a  good  defense  to  set  up  and  prove  that  the  mistake  charged 
was  due  to  the  complaining  party's  own  negligence. Yet,  although  carelessness, 
ignorance,  negligence,  or  forgetfulness,  in  themselves,  are  not  grounds  for  reforma- 
tion,^^ equity  will  not  always  refuse  reformation  merely  because  the  mistake  was 
the  result  of  carelessness,  ignorance,  negligence,  or  forgetfulness.^^  Nevertheless 


53.  Norris  v.  Colorado  Turkey  Honestone 
Co.,  22  Colo.  162,  43  Pac.  1024;  Ellisoa  v. 
Fox,  38  Minn.  454,  3'8  N.  W.  358;  Roemer  t\ 
Conlon,  45  N.  J.  Eq.  234,  19  Atl.  664;  Hen- 
derson V.  Stokes,  42  N.  J.  Eq.  586,  8  Atl. 
718.  But  see  Dulo  v.  Miller,  112  Ala.  687, 
20  So.  981,  where  the  court  held  that  a 
grantor  was  entitled  to  have  a  mistake  in  a 
deed  corrected  without  regard  to  whether  the 
grantee  knew,  at  the  time  the  deed  was  de- 
livered, that  it  contained  a  greater  estate 
than  was  bargained  for. 

54.  Caird  v.  Moss,  33  Ch.  D.  22,  5  Aspin. 
565,  55  L.  J.  Ch.  854,  55  L.  T.  Rep.  N.  S. 
453,  35  Wkly.  Rep.  52.  Compare  Fenton  v. 
Fenton,  Dr.  &  Wal.  66. 

55.  Linton  v.  Unexcelled  Fire-w^orks  Co., 
128  N.  Y.  672,  28  N.  E.  580  [reversing  13 
N.  Y.  Suppl.  495].  Compare  MeClain  v.  Co- 
lumbia, etc.,  Trust  Co.,  97  S.  W.  343,  29  Ky. 
L.  Rep.  1292;  Abraham  v.  North  German 
Ins.  Co.,  40  Fed.  717.    See  supra,  III,  D,  5. 

56.  Illinois. —  Emery  v.  Mohler,  69  111. 
221;  Johnston  v.  Dunavan,  17  111.  App.  59. 

Indiana. —  Toops  v.  Snyder,  70  Ind.  554; 
Centre ville  First  Nat.  Bank  v.  Gough,  61 
Ind.  147. 

Iowa. —  Pyne  f.  Knight,  130  Iowa  113,  106 
N.  W.  505;  Reid  v.  Bradley,  105  Iowa  220, 
74  N.  W.  896;  Murphy  V.  Cedar  Falls  First 
Nat.  Bank,  95  Iowa "  325,  63  N.  W.  702; 
Glenn  v.  Statler,  •  42  Iowa  107. 

Kentucky. —  Fitzpatrick  v.  Ringo,  5  S.  W. 
431,  9  Ky.  L.  Rep.  503. 

Maine. —  Young  v.  MoGown,  62  Me.  56. 

'New  Jersey. — Voorhis  V.  Murphy,  26  N.  J. 
Eq.  434;  Graham  v.  Berryman,  19  N.  J.  Eq. 
29. 

Oregon. —  Banfield  Banfield,  24  Oreg. 
571,  34  Pac.  659. 

Pennsylvania. — ^  Coppes  v.  Keystone  Paint, 
etc.,  Co.,  36  Pa.  Super.  Ct.  38.  Compare 
Gailey  i\  New  Castle  Elastic  Pulp  Plaster 
Co.,  34  Pa.  Super.  Ct.  533. 

South  Carolina. — See  Kennerty  v.  Etiwan 
Phosphate  Co.,  21  S.  C.  226,  53  Am.  Rep. 
669. 

Clack  v.  Wood,  14  Tex.  Civ.  App. 
400,  37  S.  W.  188. 

Utah.— B.u^'hion  v.  Hallett,  8  Utah  277, 
SO  Pac.  1014. 
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Wyoming. —  Grieve  v.  Grieve,  15  Wyo. 
358,  89  Pac.  569,  9  L.  R.  A.  N.  S.  1211. 

United  States. —  Pope  -i\  Hoopes,  84  Fed. 
927. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  88. 

The  doctrine  is  well  stated  in  Susquehanna 
Mut.  F.  Ins.  Co.  V,  Swank,  102  Pa.  St.  17, 
23,  which  says  :  "An  instrument  may  be  re- 
formed in  case  of  fraud,  accident  or  mistake, 
but  where  the  mistake  was  the  result  of 
the  supine  negligence  of  a  party  who  sleeps 
upon  his  rights  until  other  duties  and  re- 
sponsibilities have  grown  up,  the  law  will 
not  help  him."  See  also  Pennsylvania  R. 
Co.  V.  Shav,  82  Pa.  St.  198;  Coppes  v.  Key- 
stone Paint,  etc.,  Co.,  36  Pa.  Super.  Ct.  38. 

In  Georgia,  under  Code,  §  3126,  providing 
that  "  if  a  party,  by  reasonable  diligence, 
could  have  knowledge  of  the  truth,  equity 
will  not  relieve,"  where  a  note  is  given  a 
bank  by  a  partner  in  his  individual  name, 
and  indorsed  by  him  in  the  firm  name,  and 
the  bank  thereafter  twice  renews  part  of  the 
amount  hj  taking  his  individual  note  with- 
out the  indorsement,  equity  will  not  give  re- 
lief against  the  partnership.  Davenport  v. 
Lowry,  78  Ga.  89,  91. 

Care  required  of  prudent  person. — ^]\Iistake, 
to  be  available  in  equity,  must  not  have 
arisen  from  negligence,  where  the  means  of 
knowledge  were  easily  accessible.  The  party 
complaining  must  have  exercised  at  least  the 
degree  of  diligence  which  may  fairly  be  ex- 
pected from  a  prudent  and  reasonable  per- 
son. Gailey  f.  New  Castle  Elastic  Pulp 
Plaster  Co.,  34  Pa.  Super.  Ct.  533. 

Where  an  agent  made  a  mistake,  such  mis- 
take was  not  negligence  of  the  principal, 
estopping  him  from  having  the  contract  re- 
formed. McCain  v.  Columbia  Finance,  etc., 
Co.,  97  S.  W.  343,  29  Ky.  L.  Rep.  1292.  See 
supra,  VI;  VIII,  C,  2. 

57.  Moore  v.  Graves,  97  Iowa  4,  65  N.  W. 
1O08;  Curtis  v.  Albee,  167  N.  Y.  360,  6Q 
N.  E.  660:  Friend  r.  Osborn,  8  Ohio  S.  & 
C.  PI.  Dec.  697,  37  Cine.  L.  Bui.  195;  In- 
surance Co.  of  North  America  f.  Union 
Canal  Co.,  Brightly  48,  2  Pa.  L.  J.  65. 

58.  Iowa. —  Barry  v.  Rownd,  119  Iowa  105, 
93  N.  W.  67. 
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the  mistake  must  have  been  shared  in  by  all  the  parties  and  not  be  attributable 
solely  to  the  negligence  of  complainant.^'^ 

2.  What  Is  Negligence  —  a.  Breach  of  Legal  Duty.  Such  neglect,  it  has 
been  held,  must  be  so  gross  as  to  amount  to  a  violation  of  positive  legal  duty.^^ 

b.  Failure  to  Read  Instrument.  A  man  who  can  read  and  does  not  read  an 
instrument  which  he  signs  is  as  a  general  rule  guilty  of  negligence,  and  so  is  he  if, 
being  unable  to  read,  he  neglects  to  exercise  ordinary  prudence  in  requiring  the 
instrument  to  be  read  to  him.^^    But  applying  the  rule  that  the  neghgence  must 


Marijland. —  Boulden  v.  Wood,  96  Md.  332, 
53  Atl.  911. 

Misso7iri. —  Scliwear  v.  Haupt,  49  Mo.  225. 

New  York. —  Jamaica  Sav.  Bank  i'.  Taylor, 
72  N.  Y.  App.  Div.  567,  76  N.  Y.  Suppl.  790. 

United  States. —  Shields  v.  Mongollon  Ex- 
ploration Co.,  137  Fed.  539,  70  C.  C.  A.  123; 
Baldwin  r.  National  Hedge,  etc.,  Co.,  73 
Fed.  574,  19  C.  C.  A.  575. 

See  42  Cent.  Dig.  tit.  "  Eeformation  of 
Instruments,"  §  72. 

But  see  Toledo  v.  Scliulters,  11  Ohio  Cir. 
Ct.  528,  5  Ohio  Cir.  Dec.  269,  where  it  is 
said:  "As  between  the  parties,  no  claim  of 
innocent  third  parties  intervening,  such  cor- 
rection of  the  mistake  will  not  be  refused 
on  the  ground  of  negligence  on  the  part  of 
the  grantee  when  it  is  more  than  likely  that 
negligence  lies  at  the  bottom  of  most  of  sucli 
mistakes.  The  theory  of  equity  is  that  the 
thing  which  the  parties  themselves  intended 
to  do,  shall  by  the  court  be  ordered  done." 

The  doctrine  of  "  mutual  mistake "  neces- 
sarily involves  the  proposition  that  one  man 
may  confide  in  the  honor  and  integrity  of 
another,  and  act  upon  his  representations, 
without  putting  every  act  and  word  to  the 
test  of  careful  scrutiny.  Mr.  Pomeroy,  in 
his  work  on  Equity  Jurisprudence  (vol. 
2,  §  8o6),  expresses  the  doctrine  in  this  lan- 
guage: "As  a  second  requisite,  it  has  some- 
times been  said  in  very  general  terms  that 
a  mistake  resulting  from  the  complaining 
party's  own  negligence  will  never  be  relieved. 
This  proposition  is  not  sustained  by  the  au- 
thorities. It  will  be  more  accurate  to  say 
that  where  the  mistake  is  wholly  caused  by 
the  want  of  that  care  and  diligence  in  the 
transaction  which  should  be  used  by  every 
person  of  reasonable  prudence,  and  the  ab- 
sence of  which  would  be  a  violation  of  legal 
duty,  a  court  of  equity  will  not  interpose  its 
relief  ;  but  even  with  this  more  guarded  mode 
of  statement,  each  instance  of  negligence  must 
depend  to  a  great  extent  upon  its  own  cir- 
cumstances." This  text  is  well  sustained  by 
authority.  San  Antonio  Nat.  Bank  v.  Mc- 
Lane,  96  Tex.  48,  55,  70  S.  W.  201. 

When  ignorance  is  a  material  fact. —  If  a 
mistake  exists  in  the  agreement  itself,  and  is 
sliown  to  have  been  produced  by  ignorance 
<)f  a  material  fact,  equity  will  relieve  accord- 
ing to  the  equity  of  the  case.  Insurance  Co. 
of  North  America  v.  Union  Canal  Co., 
Brightly  (Pa.)  48,  2  Pa.  L.  J.  65. 

59.  Mitchell  r.  Holman,  30  Oreg.  280,  47 
Pac.  616;  Pope  v.  Hoopes,  90  Fed.  451,  33 
C.  C.  A.  595. 


60.  Los  Angeles,  etc.,  B.  Co.  v.  New  Liver- 
pool Salt  Co.,  150  Cal.  21,  87  Pac.  1029; 
Robinson  v.  Glass,  94  Tnd.  211;  Snyder  v. 
Ives,  42  Iowa  157.  See  Essex  v.  Day,  52 
Conn.  483,  1  Atl,  620  (for  circumstances 
under  which  the  complainant,  a  municipal 
corporation,  was  held  not  to  be  negligent  in 
having  omitted  from  certain  municipal  bonds 
a  provision  as  to  the  time  of  redemption)  ; 
Beard  i\  Hubble,  9  Gill  (Md.)  420;  Vail  v. 
Reynolds,  51  Hun  (N.  Y.)  468,  4  N.  Y.  SuppL 
322;  Banfield  v.  Banfield,  24  Oreg.  571,  34 
Pac.  659 ;  Kennerty  v.  Etiwan  Phosphate  Co., 
21  S.  C.  226,  53  Am.  Rep.  669;  and  cases 
cited  supra,  note  56 ;  infra,  notes  62,  64. 

Illustration.—  A  lease,  having  attached 
thereto  a  plat  of  the  premises,  contained  an 
option  for  sale,  on  the  exercise  of  which  the 
plat  and  lease  were  sent  to  an  abstract  com- 
pany by  the  grantor's  attorney  with  instruc- 
tions to  prepare  a  certificate  of  title,  and 
also  a  description  for  insertion  in  the  deed. 
The  description  written  on  a  slip  of  paper 
was  returned  to  the  attorney,  but,  in  some 
unexplained  manner  an  exception  or  reserva- 
tion mentioned  in  the  lease  was  not  inserted 
in  such  description,  and  with  this  mistake  it 
was  copied  into  the  deed  by  the  typist.  It 
was  held  that  the  negligence  was  not  so  gross 
as  to  constitute  a  neglect  of  legal  duty,  or 
forfeit  the  right  of  either  party  to  relief 
from  the  mistake  by  reformation  of  the  deed. 
Los  Angeles,  etc.,  R.  Co.  r.  New  Liverpool 
Salt  Co.,  150  CaL.21,  87  Pac.  1029. 

Failure  to  search  the  record  of  a  deed  back 
far  enough  is  not  such  negligence  as  to  pre- 
clude relief.  Conlin  v.  Masecar,  80  Mich.  139, 
45  N.  W.  67. 

That  one  who  accepts  a  mortgage  with  a 
wrong  description  of  the  land  cannot  be  said 
as  a  matter  of  law  to  render  him  guilty  of 
such  negligence  as  to  forfeit  all  rights  to 
relief  in  chancery.  Keister  v.  Myers.  115  Ind. 
312,  17  N.  E.  161;  Baker  r.  Pyatt,  108  Ind. 
61,  9  N.  E.  112. 

The  omission  of  an  attorney  to  examine  a 
decree  of  the  court  after  handing  it  to  the 
clerk  for  filing  and  before  execution  is  not 
such  a  violation  of  legal  dut^^  as  to  preclude 
correction  of  the  clerk's  mistake.  Snyder  v. 
Ives,  42  Iowa  157. 

61.  Indiana. —  Robinson  r.  Glass,  94  Ind. 
211. 

Kculnrl-i/. —  l^^it/'patrick  r.  Ringo,  5  S.  W. 
431.  9  Ky.'  L.  Rej).  503. 

New  York. —  See  Vail  r.  Reynolds,  51  Ilun 
468,  4  N.  Y.  Suppl.  322. 

Oregon. —  See  Banfield  v.  Banfield.  24  Oreg. 
571,  34  Pac.  659. 


[VIII,  D,  2,  b] 


950    [34Cye.]    REFORMATION  OF  INSTRVMENTS 


consist  in  the  breach  of  some  legal  duty/^  it  has  been  repeatedly  held  that  the 
fact  that  a  person  accepts  or  signs  an  instrument  without  reading  the  same  is  not 
of  itself  a  conclusive  barrier  to  suit/^  particularly  where  defendant  is  not  injured 
and  cannot  be  prejudiced  by  the  reformation;  and  the  same  is  true  where  defend- 
ant is  endeavoring  to  work  a  fraud/^  or  where  the  other  party  has  relied  on  a 
misplaced  confidence.  Where  both  parties  to  a  written  contract  are  mistaken 
as  to  the  effect  of  their  writing  and  ignorant  of  a  misstatement,  the  failure  of  one 
to  understand,  through  omission  to  read  the  instrument  or  to  give  sufficient 
attention  to  its  contents,  cannot  avail  the  other  equally  at  fault  as  a  defense. 

IX.  Persons  Entitled  to  Reformation. 

A,  In  General.  To  entitle  a  person  to  reformation  it  should  appear  that  he 
is  a  party  or  privy  to  the  transaction  in  question  and  has  a  substantial  interest 
therein;  a  less  standing  does  not  warrant  the  remedy. One  who  has  parted  with 
all  interest  cannot  maintain  an  action.®^    But  a  party,  although  stranger  to  a 


Pennsylvania. —  Pennsylvania  R.  Co.  v. 
Shay,  82  Pa.  St.  198;  Coppes  v.  Keystone 
Paint,  etc.,  Co.,  36  Pa.  Super.  Ct.  38. 

South  Carolina. —  See  Kennerty  v.  Etiwan 
Phosphate  Co.,  21  S.  C.  226,  53  Am.  Rep.  669. 

Texas. —  Clack  v.  Wood,  14  Tex.  Civ.  App. 
400,  37  S.  W.  188. 

Wyoming. —  Weltner  v.  Thurmond,  (1908) 
98  Pac.  590,  (1909)  99  Pac.  1128;  Grieve  v. 
Grieve,  15  Wyo.  358,  89  Pac.  569,  9  L.  R.  A. 
N.  S.  1211. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  88. 

62.  See  supra,  VIII,  D,  2,  a. 

63.  Connecticut. —  West  v.  Suda,  69  Conn. 
60,  36  Atl.  1015. 

Indiana. —  Schautz  v.  Keener,  87  Ind.  258 ; 
Nichols,  etc.,  Co.  v.  Berning,  37  Ind.  App. 
109,  76  N.  E.  776. 

/owa.— Pyne  v.  Knight,  130  Iowa  113,  106 
N.  W.  505;  Snyder  v.  Ives,  42  Iowa  157; 
Glenn  v.  Statler,  42  Iowa  107. 

Kentucky. —  mW^r  v.  Small,  10  S.  W.  810, 
10  Ky.  L.  Rep.  859. 

New  Jersey. —  lioyd  v.  Hulick,  69  N.  J.  Eq. 
784,  63  Atl.  616,  115  Am.  St  Rep  624. 

New  York. —  Albany  City  Sav.  Inst.  v.  Bur- 
dick,  87  N.  Y.  40  [reversing  20  Hun  104]. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  88. 

64.  Nielander  v.  Chicago,  etc.,  R.  Co.,  114 
Iowa  420,  87  N.  W.  285;  Paisley  v.  Casey,  18 
N.  Y.  Suppl.  102. 

65.  Dannelly  v.  Cuthbert  Oil  Co.,  131  Ga. 
694,  63  S.  E.  257;  Hitchins  v.  Pettingill,  58 
K.  H.  3;  Albany  City  Sav.  Inst.  v.  Burdick, 
87  N.  Y.  40  [rei^ersing  20  Hun  104]. 

Failure  to  have  her  spectacles  and  conse- 
quent failure  to  read  a  mortgage  containing 
an  agent's  misrepresentation  was  not  such 
negligence  as  to  deprive  a  woman  of  her  right 
to  reformation.  Conn.  v.  Plagan,  93  Tex.  334, 
55  S.  W.  323. 

Inability  to  understand  English. —  If  the 
complainants  are  unable  to  understand  Eng- 
lish and  therefore  rely  on  the  false  statements 
of  the  defendants  as  to  the  meaning  of  the 
document,  the  mutuality  of  the  mistake  is 
destroyed.  Fehlberg  v.  Cosine,  16  R.  I.  162, 
13  Atl.  110. 


In  California  a  suit  to  reform  cannot  be 
defended  on  the  ground  that  the  mistaken 
party  was  negligent  in  not  reading  the  con- 
tract, if  it  appears  that  the  other  party  at 
the  time  of  its  execution  knew  of  the  mis- 
take. Wilson  V.  Moriarty,  88  Cal.  207,  26 
Pac.  85. 

66.  Durham  v.  Taylor,  29  Ga.  166;  Pur- 
vines  V.  Harrison,  151  111.  219,  37  N.  E.  705; 
Koons  V.  Blanton,  129  Ind.  383,  27  N.  E.  334; 
Robinson  v.  Glass,  94  Ind.  211;  Sutton  v, 
Risser,  104  Iowa  631,  74  N.  W.  23. 

If  a  husband  and  wife  agreed  that  the  hus- 
band should  make  to  the  wife  a  deed  convey- 
ing an  estate  in  property  as  long  as  they 
should  reside  in  a  certain  place,  and  she 
fraudulently  instructed  the  scrivener  to  so 
draw  the  deed  as  to  convey  the  title  abso- 
lutely to  her  and  her  children,  reserving  to 
the  husband  only  a  life-estate,  it  was  held 
that  equity  would  afford  the  husband  relief 
by  reformation,  where  he  was  illiterate  and 
deaf,  and  also  placed  reliance  upon  his  wife's 
honesty  and  fidelity.  Carbine  v.  McCoy,  85 
Ga.  185,  11  S.  E.  651. 

67.  Kellev  v.  Ward,  (Tex.  Civ.  App.  1900) 
58  S.  W.  207  [affirmed  in  94  Tex.  289,  60 
S.  W.  311]. 

68.  Alabama. —  Jackson  v.  Lucas,  (1908) 
47  So.  224. 

California. —  Stonesifer  v.  Kilburn,  122  Cal. 
659,  55  Pile.  587. 

Georgia.—  Cook  v.  Walker,  .21  Ga.  370,  68 
Am.  Dec.  461. 

Michigan. —  Ballentine  v.  Clark,  38  Mich. 
395  [analyzed  in  Tillis  v.  Smith,  108  Ala. 
264,  19  So.  374]. 

Minnesota. —  Minazelc  V.  Libera,  78  Minn. 
151,  80  N.  W.  866. 

Mississippi. —  Miles  v.  Miles,  84  Miss.  624, 
37  So.  112. 

Missouri. —  Henderson  v.  Dickey,  35  Mo. 
120. 

NeiD  YorA;.— Willis  v.  Sanders,  51  N.  Y. 
Super.  Ct.  384. 

North  Carolina. —  Crossland  v.  Shober,  60 
N.  C.  562. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  91. 

69.  Husted  v.  Van  Ness,  1  N.  Y.  App. 
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deed,  was  decreed  relief  where  his  own  interests  were  directly  curtailed  and  jeop- 
ardized.'^ A  grantee  under  a  voluntary  deed,  however,  never  has  standing  to 
reform  in  a  court  of  equity  for,  never  having  paid  a  consideration,  he  is  deprived 
of  nothing  if  mistake  does  exist. ''^ 

B.  Assignee  of  Contract.  The  assignee  of  a  contract  acting  under  the 
same  mistake  as  his  assignor  is  a  privy  and  may  maintain  action.'^" 

C.  Vendor  or  Successor  in  Interest.  A  vendor  may  sue  to  have  an 
instrument  reformed  for  mutual  mistake/^  although  he  quitclaims  land  as  a  gift 
to  his  children,  and  even  though  the  vendor  has  no  title  to  the  land  not  intended 
to  be  embraced  in  the  instrument.'''^  In  the  absence  of  intervening  and  controlling 
equities,  relief  will  be  decreed  successors  in  interest  the  same  as  between  the  original 
parties.''^ 

D.  Vendee  or  Successor  in  Interest.  A  vendee  is  subrogated  to  all  the 
rights  of  his  vendor  in  property,  even  though  they  are  not  expressly  conveyed, 
and  may  have  mistakes  in  deeds  of  conveyance  corrected.'^    When  the  mistake 


Div.  120,  36  N.  Y.  Siippl.  1043  [afjfirmed  in 
158  N.  Y.  104,  52  N.  E.  645]. 

70.  Hileman  v.  Wright,  9  Ind.  126;  White 
V.  Shaffer,  97  Md.  359,  54  Atl.  974.  Com- 
pare Fischer  v.  Laack,  85  Wis.  280,  55  N.  W. 
398. 

71.  McWhorter  v.  O'Neal,  123  Ga.  247,  51 
S.  E.  288;  Gould  v.  Glass,  120  Ga.  50,  47 
S.  E.  505;  Mulock  v.  Mulock,  31  N.  J.  Eq. 
594;  White  v.  Campbell,  80  Va.  180;  Turner 
V.  Collins,  L.  R.  7  Ch.  329,  41  L.  J.  Ch.  558, 
25  L.  T.  Rep.  N.  S.  779,  20  Wkly.  Rep.  305 ; 
Lister  v.  Hodgson,  L.  R.  4  Eq.  30,  15  Wkly. 
Rep.  547;  Phillipson  v.  Kerry,  32  Beav.  628, 

11  Wkly.  Rep.  1034,  55  Eng.  Reprint  247; 
Brown  v.  Kennedy,  9  Jur.  1166,  33  Beav.  133, 
33  L.  J.  Ch.  71,  9  L.  T.  Rep.  N.  S.  302, 

12  Wkly.  Rep.  224,  55  Eng.  Reprint  317 
[affirmed  in  4  De  G.  J.  &  S.  217,  10  Jur. 
N.  S.  141,  33  L.  J.  Ch.  342,  9  L.  T.  Rep. 
N.  S.  736,  12  Wkly.  Rep.  360,  69  Eng.  Ch. 
169,  46  Eng.  Reprint  901]. 

Reformation  of  voluntary  instrument  see 
supra,  TV,  D. 

Cal.  Civ.  Code,  §  3399,  provides  that  in  a 
case  where  by  reason  of  mutual  mistake  a 
written  contract  does  not  truly  express  the 
intention  of  the  parties,  it  may  be  revised  on 
the  application  of  the  "  party  aggrieved." 
A  grantee  in  a  voluntary  defective  deed  is 
not  a  "  party  aggrieved "  within  such  stat- 
ute. Enos  V.  Stewart,  138  Cal.  112,  70  Pac. 
1005. 

Where  a  part  of  the  consideration  of  the 
conveyance  of  certain  land  to  plaintiffs  was 
the  purchase  of  an  interest  in  the  grantor's 
estate,  plaintiffs  were  not  mere  volunteers, 
precluding  them  from  procuring  a  reforma- 
tion of  the  deed.  Miles  v.  Miles,  84  Miss. 
024,  37  So.  112. 

72.  Bentley  v.  Smith,  1  Abb.  Dec.  (N.  Y.) 
126,  2  Keyes  342.  See  also  Pittsburg  Amuse- 
ment Co.  V.  Ferguson,  100  N.  Y.  App.  Div. 
453,  91  N.  Y.  Suppl.  666. 

'  73.  Lucas  v.  Labertue,  88  Ind.  277;  Arend 
V.  Lanig,  79  Hun  (N.  Y.)  203,  29  N.  Y. 
Suppl.  537. 

A  grantor  is  entitled  to  have  a  deed,  exe- 
cuted in  pursuance  of  an  option  contained 
in  a  lease,  corrected.   Los  Angeles,  etc.,  R.  Co. 


V.  New  Liverpool  Salt  Co.,  150  Cal.  21,  87 
Pae.  1029;  Gwyer  v.  Spaulding,  33  Nebr. 
573,  50  N.  W.  681. 

In  Alabama  a  wife  who  has  joined  with  her 
husband  in  a  deed  simply  to  release  her 
dower,  under  Code  (1896),  §  1514,  is  not 
bound  by  a  warranty  therein,  and  hence  is 
not  entitled  to  maintain  a  bill  to  reform 
the  deed  and  enjoin  an  action  at  law  on 
the  warranty.  Miller  v.  Morris,  123  Ala. 
164,  27  So.  401. 

74.  Los  Angeles,  etc.,  R.  Co.  v.  New  Liver- 
pool Salt  Co.,  150  Cal.  21,  87  Pac.  1029. 

75.  Dean  v.  Hall,  105  S.  W.  98,  31  Ky. 
L,  Rep.  1306,  holding  that  a  grantor  in  a 
warranty  deed,  which,  either  by  fraud  or  mis- 
take, embraces  lands  not  intended  to  be  con- 
veyed, has  the  right  to  have  the  deed  cor- 
rected, and  this  is  true  even  though  the 
grantor  has  no  title  to  such  lands,  for  the 
law  will  not  impose  upon  him  the  hardship 
of  defending  the  title  to  lands  which  he  did 
not  own  and  which  were  improperly  included 
in  the  deed. 

76.  Hagman  v,  Shaffner,  88  Mo.  24. 

77.  Jojies  V.  McNealy,  139  Ala.  379,  35 
So.  1022,  101  Am.  St.  Rep.  38;  Stewart  v. 
Brand,  23  Iowa  477;  Hagman  r.  Shaffner, 
88  Mo.  24;  Michleson  v.  Hyde,  34  Nebr.  60, 
51  N.  W.  311;  Gwyer  v.  Spaulding,  33  Nebr. 
573,  50  N.  W.  681. 

Under  Ala.  Code,  §§  3840,  3841,  conferring 
jurisdiction  in  equity  to  correct  a  misdescrip- 
tion in  a  deed  of  decedent's  lands,  made  by 
an  administrator  under  probate  authority, 
before  relief  is  granted,  it  must  be  shown 
that  the  price  paid  was  reasonable,  and  that 
the  vendee  was  a  bona  fide  purchaser.  Ganey 
V.  Sikes,  (1884)  4  So.  868. 

It  is  asserted  that  a  grantee,  not  in  pos- 
session, actual  or  constructive,  is  not  entitled 
to  reformation  in  Ivilpatrick  v.  Strozier,  67 
Ga.  247. 

Against  bona  fide  second  grantee  of 
grantor. — A  grantee  in  a  trust  deed  which 
calls  for  a  tract  of  one  hundred  acres,  but 
by  its  description  by  boundaries  and  distances 
not  designating  so  large  a  tract,  acquires  no 
right  because  of  the  di^^ercpancy  in  acre-age 
to  have  his  deed  reformed  so  as  to  include 
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occurs  in  a  series  of  conveyances,  the  last  vendee  may  have  the  deeds  corrected.'^* 
A  purchaser  for  value  without  notice  from  a  grantee  who  has  received  an  erroneous 
deed  from  his  grantor  can  maintain  a  bill  against  a  judgment  creditor  of  the 
original  grantor  and  correct  the  error.  "^"^ 

E.  Mortgagee.    A  mortgagee  stands  in  the  shoes  of  a  purchaser  for  value 
and  is  entitled  to  reformation,  but  not  after  the  mortgage  has  been  foreclosed. 

F.  Other  Persons.  Other  persons  entitled  to  reformation  are :  Purchasers 
at  execution  sale;  the  obligee  of  a  bond,  although  the  consideration  of  th^  bond 
proceeds  from  a  third  party,  who  is  acting  in  the  name  and  for  the  benefit  of  the 
obligee,  and  cestuis  que  trustent^^  A  trustee,  since  he  holds  merely  the  legal  title 
without  any  beneficial  interest,  is  wanting  in  equity,  and  a  bill  by  him  for  correc- 
tion should  be  dismissed.^''  If  a  married  woman  files  a  declaration  of  homestead 
upon  community  property,  which  is  not  acknowledged  and  certified  as  required 
by  statute,  a  homestead  is  not  created,  and  after  an  execution  sale  and  a  sheriff's 
deed  thereunder,  it  is  too  late  for  her,  in  an  action  by  the  grantor  in  such  deed  to 
recover  possession  of  the  property,  to  ask  for  a  reformation  of  the  acknowledgment.^^ 


part  of  a  tract  held  by  one  who  purchased 
of  the  grantor  in  the  trust  deed,  in  good 
faith,  for  value  and  without  notice  of  any 
right  the  grantee  in  the  trust  deed  might 
have  to  the  tract.  Reid  v.  Rhodes,  106  Va. 
701,  56  S.  E.  722.  Land  was  erroneously 
described  in  a  mortgage;  but  after  foreclos- 
ure, at  which  the  mortgagees  became  the 
purchasers,  they  conveyed  by  a  proper  de- 
scription to  one  who  by  the  same  description 
conveyed  to  plaintiff.  x\fter  the  foreclosure 
the  mortgagor  conveyed  to  defendant.  It 
was  held  that  there  Avas  not  such  privity 
between  the  parties  as  would  sustain  a  bill 
by  plaintiff  against  the  mortgagor  and  his 
grantee  to  reform  the  mortgage.  Jackson 
V.  Lucas,  (Ala.  1908)  47  So.  224. 

78.  Blackburn  r.  Randolph,  33  Ark.  119; 
Greeley  v.  De  Cottes,  24  Fla.  475,  5  So.  239; 
May  V.  Adams,  58  Vt.  74,  3  Atl.  187;  El- 
wood  V.  Stewart,  5  Wash.  736,  32  Pac.  735, 
1000. 

Illustration. —  Where  a  purchaser  bought 
a  lot  by  title  bond,  and  after  erecting  a  house 
received  a  deed  for  it,  the  description  in  the 
bond  being  correct,  but  that  in  the  deed 
being  wrong,  a  subsequent  owner  of  the  prop- 
erty may  have  the  deed  reformed  to  correct 
the  description  on  the  ground  of  mistake, 
it  appearing  that  the  bond  had  been  lost 
previous  to  drawing  the  deed,  in  which  the 
description  was  drawn  from  memory.  Hill 
V.  Clark,  100  S.  W.  805,  32  Ky.  L.  Rep.  595. 

A  deed  by  husband  and  wife  of  a  home- 
stead misdescribed  the  land  by  mistake,  and 
the  grantee  tliereafter  conveyed  it  to  a  third 
person,  using  the  same  description,  but  it 
was  not  shown  that  there  was  any  mistake 
as  between  the  first  grantee  and  the  second. 
The  first  grantee  was  the  proper  party  to 
sue  for  reformation  of  the  first  deed.  Tillis 
V.  Smith,  lOS  Ala.  264,  19  So.  374. 

The  right  as  personal  to  the  grantee. — 
Norris  v.  Colorado  Turke}^  Honestone  Co., 
22  Colo.  162,  43  Pac.  1024,  holds  that  a 
grantee's  cause  of  action  against  a  grantor 
for  conveying,  through  mutual  mistake,  land 
other  than  was  intended  to  be  conveyed, 
is  personal  to  the  grantee  and  will  not  pass 
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to  a  purchaser  from  the  grantee  under  a  deed 
which  merely  describes  the  same  land  de- 
scribed in  tlie  deed  to  the  grantor. 

79.  Alabama  — Btone  v.  Hale,  17  Ala.  557, 
52  Am.  Dec.  185. 

Georgia. —  Wall  v.  Arrington,  13  Ga.  88. 

Indiana. —  White  v.  Wilson,  6  Blackf.  448, 
39  Am.  Dec.  437. 

Mississippi. —  Willis  v.  Gattman,  53  Miss. 
721;  Simmons  v.  North,  3  Sm.  &  M.  67. 

New  York. —  Gouverneur  v.  Titus,  6  Paige 
347. 

England. —  Burgh  v.  Francis,  1  Eq.  Cas. 
Abr.  320,  21  Eng.  Reprint  1074. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  94. 

80.  Kennard  v.  George,  44  N.  IL  440; 
Bracking  v.  Straat,  17  Mo.  App.  296;  Jenkins 
v.  Jenkins  University,  17  Wash,  160,  49  Pac. 
247,  50  Pac.  785. 

Assignee  of  a  debt  secured  by  a  mortgage 
can  institute  proceedings  for  its  reformation 
and  foreclosure  in  the  same  manner  as  his 
assignor  could  have  done.  Denver  Brick,  etc., 
Co.  V.  McAllister,  6  Colo.  261. 

Purchaser  at  a  sale  by  the  mortgagee  buys 
at  his  peril  and  is  not  entitled  to  reforma- 
tion of  tlie  mortgage  deed.  Haley  v.  Bagley, 
37  Mo.  363. 

81.  Williams  v.  Hatch,  38   Ala.  338. 
Reformation  before  and  after  foreclosure 

see  supra,  IV,  B,  2;  V,  D,  5,  a,  (iii),  (iv)  ; 
XVIII,  B,  2. 

82.  Bradshaw  v.  Atkins,  110  111.  323;  Van- 
derbeck  ?;.  Perry,  28  N.  J.  Eq.  367. 

The  opposite  view  is  taken  in  Conner  v. 
Wells,  91  Ind.  197. 

83.  Nevins  v.  Dunlap,  33  N.  Y.  676. 

84.  Sullivan  v.  Bruhling,  66  Wis.  472,  29 
N.  W.  211. 

85.  Stone  v.  Hale,  17  Ala.  557,  52  Am. 
Dec.  185. 

86.  Burbank  v.  Kirby,  6  Ida.  210,  214,  55 
Pac.  295,  96  Am.  St.  Rep.  260,  where  it  is 
said:  "If  the  title  to  the  property  passes 
from  the  owner  by  due  and  proper  proceed- 
ings in  the  course  of  la.w,  he  cannot,  after 
such  title  has  vested  in  another,  defeat  it 
by  establishing  a  homestead  nunc  pro  tunc. 
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X.  PERSONS  AS  TO  WHOM  REFORMATION  MAY  BE  HAD. 

A.  In  General.  It  is  well  settled  that  the  equitable  remedy  of  reformation 
will  not  onty  be  granted  against  original  parties  and  their  heirs,  but  also  as  against 
their  assignees,  creditors,  purchasers  with  notice,  and  all  others  standing  in  privy. 
But  correction  will  not  be  decreed  to  the  prejudice  of  innocent  third  parties 
without  notice.  The  fact  that  a  pledgor  becomes  a  bankrupt  prior  to  the  insti- 
tution of  suit  does  not  prevent  the  granting  of  relief  against  the  bankrupt  and 
his  trustee. Nor  will  reformation  be  denied  merely  because  a  successor  in  interest 
will  be  affected. 

B.  Creditors  —  l.  In  General.  The  jurisdiction  to  reform  or  rectify  may 
be  exercised  as  well  against  creditors  as  between  immediate  parties. Although 


87.  Connecticut. —  Holabird  v.  Burr,  17 
Conn.  556;  Stedwell  f.  Anderson,  21  Conn. 
139 

/i^iwois.— Evans  f.  Aldrich,  63  111.  226. 

Jo i(;a.— Burner  r.  Higman,  133  Iowa  315, 
110  N.  W.  580. 

Maine. — ^  Adams  v.  Stevens,  49  Me.  362. 

Missouri. —  Sicher  v.  Rambousek,  193  Mo. 
113,  91  S.  W.  68. 

Nebraska. — Austin  v.  BroAvn,  75  Nebr.  305, 
106  N.  W.  30. 

Nevada. —  Adams  v.  Baker,  24  Nev.  162,  51 
Pac.  252,  77  Am.  St.  Rep.  799. 

Neiv  Jerset/.— Slack  v.  Craft,  (Ch.  1904) 
57  Atl.  1014. 

New  York. —  Cady  v.  Potter,  55  Barb.  463. 

Pennsylvania. —  Snyder  v.  May,  19  Pa.  St. 
235. 

See  42  Cent.  Dig.  tit.  "Reformation  of 
Instruments,"  §  101.  See  also  infra,  X, 
B-I. 

Courts  of  equity  can  interfere  only  as  be- 
tween the  original  parties  or  those  claiming 
under  them  in  privity.  Adams  v.  Baker,  24 
Nev.  162,  51  Pac.  252,  77  Am.  St.  Rep.  799. 

88.  Indian  Territory. —  Byrne  v.  Ft.  Smith 
Nat.  Bank,  1  Indian  Terr.  680,  43  S.  W.  957. 

Kentucky. —  Barbee  r.  Northern  Bank,  3 
Ky.  L.  Rep.  57. 

Louisiana. —  Sentell  v.  Randolph,  52  La. 
Ann.  52,  26  So.  797. 

Oliio. —  Goldsmith  v.  Cincinnati,  14  Ohio 
Cir.  Ct.  342,  7  Ohio  Cir.  Dec.  712. 

Tennessee. —  Harlan  v.  Central  Phosphate 
Co.,  (Ch.  App.  1901)  62  S.  W.  014. 

Vermont.— Ta^hor  v.  Cilley,  53  Vt.  487. 

United  States. —  U.  S.  r. 'Munroe,  27  Fed. 
Cas.  No.  15,835,  5  Mason  572. 

See  42  Cent.  Dig.  tit.  "Reformation  of  In- 
struments," §  101  et  seq. 

Compare  Burner  r.  Higman,  133  Iowa  315, 
110  N.  W.  580,  which  was  an  action  against 
a  lessee  of  a  part  of  a  building  and  the  owner 
for  injuries  received  by  an  employee  of  a 
dray  line  while  in  the  i)uildiTig  to  remove  a 
third  person's  goods  kept  in  storage  there  for 
hire  by  the  lessee,  in  consequonce  of  falling 
into  an  unguardod  freight  elevator  shaft,  the 
owner  prayed  foi-  th(«  refoimation  of  the 
lease  by  striking  out  the  provision  that  the 
lessor  should  have  tlie  right  in  common  with 
other  tenants  of  the  building  to  the  use  of 
the  freight  elevator  therein.     It  was  held 


that  the  court  properly  struck  out  the  an- 
swer, for  the  employee  was  not  bound  by  the 
lease,  and  a  reformation  thereof  would  not 
deprive  him  of  the  right  to  prove  by  parol 
that  the  owner  was  in  control  of  the  ele- 
vator, nor  deprive  the  owner  of  the  right  to 
show  the  contrary,  notwithstanding  the  lease. 

Against  bona  fide  purchaser  see  infra,  X, 
E,  2. 

89.  See  cases  cited  infra,  this  note. 
Where  an  instrument  was  recorded,  and  a 

vendee  assigned  the  same  to  an  innocent  as- 
signee for  value,  and  without  notice  of  the 
mistake,  such  assignee  was  not  protected 
from  the  claim  of  plaintiff  to  have  the  in- 
strument reformed,  either  by  the  recording 
act  or  by  general  principles  of  equity.  Klatt 
V.  Dummert,  70  Minn.  467,  73  N.  W.  404. 
See  also  Austin  r.  Brown,  75  Nebr.  345,  106 
N.  W.  30. 

Where  one  corporation  purchased  all  the 
property,  assets,  and  good-will  of  another, 

paying  therefor  with  an  issue  of  its  own 
stock,  the  same  being  distributed  among  the 
stock-holders  of  the  second  company,  which 
thereupon  dissolved,  and,  as  a  part  of  the 
transaction,  assumed  and  agreed  to  perform 
all  of  tlie  contracts  of  the  selling  company, 
and  satisfy  and  discharge  all  of  its  indebted- 
ness and  liabilities,  of  any  and  every  kind, 
a  party  to  an  existing  contract  with  the  sell- 
ing company  may  maintain  a  suit  against 
the  purchasing  company  for  its  reformation 
on  the  ground  of  mutual  mistake,  whether  or 
not  defendant  had  knowledge  of  the  mistake. 
Barker  r.  Pullman's  Palace  Car  Co.,  124  Fed. 
555  [affirmed  in  134  Fed.  70,  67  C.  C.  A.. 
196]. 

90.  Waterloo  First  Nat.  Bank  v.  Bacon, 
113  N.  Y.  App.  Div.  612,  98  N.  Y.  Suppl.  717 
[affirmed  in  189  N.  Y.  533,  82  N.  E.  1126]. 

91.  Penfield  r.  New  Rochello,  18  N.  Y. 
App.  Div.  83,  45  N.  Y.  Suppl.  460  [affirmed 
in  160  N.  Y.  697,  55  N.  E.  1098]. 

92.  Bobe  r.  Rankin,  16  Ohio  Cir.  Ct.  634, 
9  Ohio  Cir.  Dec.  192;  Mauzv  r.  Sellars,  26 
Gratt.  (Va.)  641;  Alexander  r.  Newton,  "2 
Gratt.  (Va.)  266. 

A  creditor  who  has  in  no  way^  accepted  and 
adopted  a  promise  by  a  third  party,  in  a 
contract  between  him  and  the  debtor  to  pay 
the  debt,  has  no  legal  interest  in  the  promise 
which  will  entitle  him  to  contest  an  action 
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under  some  circumstances  a  debtor  may  prefer  one  creditor  over  others,  if,  in 
consequence  of  a  mistake  of  law,  the  parties  select  and  make  use  of  an  instrument 
which  does  not  effectuate  their  intention  of  preference,  the  court  will  not  correct 
to  the  prejudice  of  the  general  creditors. Likewise  a  reformation  of  an  assign- 
ment for  the  benefit  of  creditors  will  not  be  made  as  against  the  beneficiaries  so 
as  to  conform  to  the  intention  of  the  immediate  parties,  if  the  beneficiaries  will 
lose  valuable  rights  and  not  be  placed  in  statu  quo,^^  and  '^equity  never  interferes 
to  aid  one  creditor  against  another  on  the  ground  of  mistake/^ 

2.  Lien  Creditor.  A  specific  equitable  lien  takes  precedence  over,  and  may 
be  enforced  against,  a  subsequent  lien-holder,  chargeable  with  notice  of  such 
equities,  and  a  chattel  mortgage  was  reformed  so  as  to  include  an  omitted  article, 
even  as  against  one  who  held  a  prior  vendor's  lien.^^  Equity  will  not  rectify  so  as 
to  prejudice  the  rights  of  a  Hen-holder  where  such  lien-holder  has  acquired  rights 
in  land  by  legal  proceedings.^^  Also  a  vendor's  lien  omitted  by  mistake  will  not 
be  supplied  where  it  will  prejudice  the  rights  of  another  lien -holder  whose  debt 
was  contracted  on  the  faith  of  the  vendor's  ownership  of  the  property  conveyed 
by  the  deed  of  record  in  which  such  lien  was  not  reserved. ^'-^ 

3.  Attachment  Creditor.  Attachment  creditors  cannot  be  protected  as  bona 
fide  creditors,  against  an  equity  of  a  grantee  to  have  a  deed  reformed  so  as  to  show 
a  valuable  consideration.^  Mistakes  will  be  rectified  against  attaching  creditors 
of  a  mortgagor.^ 

4.  Judgment  Creditor.  It  is  settled  law  that  judgment  creditors  are  in  no 
sense  purchasers,  being  simply  general  lien-holders  upon  whatever  interest  the 
judgment  party  may  have  in  the  land,  and  hence  their  rights  do  not  stand  in  the 
way  of  the  reformation  of  prior  deeds  and  mortgages.^    But  a  defectively  executed 


by  the  promisor  for  a  reformation  of  the 
contract  by  striking  out  the  promise  on  the 
ground  of  mistake.  Wheat  v.  Eice,  97  N.  Y. 
296. 

93.  Anderson  v.  Tydings,  8  Md.  427,  63 
Am.  Dec.  708.  Compare  Stoltz  v.  Vanatta,  5 
Ohio  S.  &  C.  PI.  Dec.  34,  32  Cine.  L.  Bui.  100. 

94.  Cottrell  v.  Citizens'  Sav.  Bank,  53 
Minn.  201,  54  N.  W.  1111. 

95.  Smith  I".  Turrentine,  55  N.  C.  253; 
Stoltz  V.  Vanatta,  5  Ohio  S.  &  C.  PI.  Dec.  34, 
32  Cine.  L.  Bui.  100. 

96.  Lebanon  Sav.  Bank  v.  Hollenbeck,  29 
Minn.  322,  13  N.  W.  145. 

A  bill  in  equity  will  stand  as  against  the 
parties  to  a  prior  deed  of  trust  on  the  same 
premises,  which  was  not  recorded  for  over  a 
year  subsequent  to  the  record  of  conveyance 
of  the  last  deed  of  trust,  to  correct  a  mistake 
therein.  Fenwick  v.  Bruff,  1  MacArthur 
(D.  C.)  107. 

97.  Willis  V.  Munger  Improved  Cotton 
Mach.  Mfg.  Co.,  13  Tex.  Civ.  App.  677,  36 
S.  W.  1010. 

98.  Goodbar  v.  Dunn,  61  Miss.  618. 

99.  Lough  V.  Michael,  37  W.  Va.  679,  17 
S.  E.  181,  470. 

1.  Berry  v.  Sowell,  72  Ala.  14. 

2.  Bush  V.  Bush,  33  Kan.  556,  6  Pac.  794; 
Strang  v.  Beach,  11  Ohio  St.  283,  78  Am. 
Dec.  308. 

3.  Alabama. — Early  v.  Owens,  68  Ala.  171; 
Baskins  v.  Calhoun,  45  Ala,  582;  Stone  V. 
Llale,  17  Ala.  557,  52  Am.  Dec.  185. 

Arkansas. — Blackburn  v.  Randolph,  33  Ark. 
119;  Brewster  v.  Clamfit,  33  Ark.  72;  Allen 
V.  McGaughey,  31  Ark.  252. 
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District  of  Columbia. —  Manogue  v.  Bryant, 
15  App,  Cas.  245. 

Georgia.—  Lowe  i'.  Allen,  68  Ga.  225 ;  Wall 
V.  Arrington,  13  Ga.  88;  Wyche  v.  Greene,  11 
Ga.  159, 

Indiana. —  Boyd  v.  Anderson,  102  Ind.  217, 
1  N.  E.  724;  Morrison  v.  Collier,  79  Ind.  417; 
White  V.  Wilson,  6  Blackf.  448,  3.9'  Am.  Dec. 
437. 

Mississippi. —  Willis  v.  Gattman,  53  Miss. 
721;  Simmons  v.  North,  3  Sm.  &  M.  67, 

Neic  York. —  Gouverneur  v.  Titus,  6  Paige 
347. 

Ohio.— Strang  v.  Beach,  11  Ohio  St.  283, 
78  Am.  Dec.  308, 

England. —  Burgh  v.  Francis,  1  Eq.  Cas. 
Abr.  320,  21  Eng.  Reprint  1074, 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  106. 

A  judgment  creditor  is  not  protected  by 
a  statute  requiring  record  of  conveyance  from 
the  reformation  by  equity  of  a  mistaken  de- 
scription in  a  recorded  mortgage.  Bailey  v. 
Timberlake,  74  Ala.  221, 

Under  the  act  of  congress  of  April  29,  1878, 
making  conveyances  of  real  estate  valid  as 
against  creditors,  and  subsequent  purchasers 
for  a  valuable  consideration,  without  notice, 
only  from  the  date  that  the  same  are  acknowl- 
edged and  recorded,  a  mistake  in  the  descrip- 
tion of  property  in  a  recorded  deed  will  not 
be  corrected  by  a  court  of  equity  to  the  prej- 
udice of  the  rights  of  bona  fide  judgment 
creditors  of  the  grantee  having  a  lien  upon 
the  property.  Ruppert  v.  Haske,  5  Mackey 
(D,  C)  262. 

In  Indiana  where  a  judgment  has  been  sold 
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mortgage  was  not  permitted  to  be  reformed  so  as  to  defeat  a  subsequent  judg- 
ment lien/ 

C.  Heirs  and  Personal  Representatives.  Heirs  and  personal  repre- 
sentatives stand  in  the  place  of  their  decedents,  and  equity  will  correct  mistakes 
against  them  whenever  the  same  would  be  proper  between  the  original  parties.^ 

D.  Devisees,  Legatees,  and  Voluntary  Grantees.  Devisees,  legatees,  and 
voluntary  grantees  are  not  prejudiced  by  the  correction  of  a  mistake  because  they 
have  expended  no  valuable  consideration;  hence  equity  will  reform  as  against  them.^ 

E.  Purchasers  and  Mortgagees  —  1.  In  General.  The  rights  of  pur- 
chasers and  mortgagees  depends  upon  whether  or  not  such  purchasers  or  mort- 
gagees have  had  notice.  Generally  a  mutual  mistake  or  a  mistake  induced  by 
the  fraud  or  inequitable  conduct  of  the  parties  can  be  corrected,  and  one  pur- 
chasing land  with  knowledge  of  mistake  in  a  deed,  stands  in  no  better  position 
than  if  he  had  been  an  original  party.     It  is  immaterial  to  the  rights  of  a  pur- 


and  assigned  to  one  ignorant  of  the  mistake 
in  a  mortgage,  the  judgment  being  rendered 
after  the  execution  of  the  mortgage,  the  mort- 
gagee could  not  have  his  mortgage  reformed 
and  corrected  as  against  such  judgment  cred- 
itors who  expended  his  money  upon  the  faith 
of  the  parties,  Wainwright  v.  Flanders,  64 
Ind.  306;  Flanders  v.  O'Brien,  46  Ind.  284. 

4.  White  f.  Denman,  16  Ohio  59  \_affirmed 
in  1  Ohio.  St.  110]. 

5.  Wall       Arrington,  13  Ga.  88. 
Mistakes  have  been  corrected:    As  against 

personal  representatives.  Wyche  v.  Greene,* 
11  Ga.  159.  As  between  the  mortgagee  and 
heirs,  and  administrator  of  the  mortgagor. 
Morris  v.  Stern,  80  Ind.  227.  As  between  two 
'bona  fide  purchasers  from  the  grantee  with- 
out notice  of  fraud  or  mistake,  and  the  heirs 
and  administrators  of  the  grantor.  Quirk  v. 
Thomas,  6  Mich.  76.  As  against  an  executor 
de  son  tort.  Gray  v.  Roden,  24  Miss.  667.  As 
against  the  heir  of  the  mother.  Barstow  v. 
Kilvington,  5  Ves.  Jr.  593,  31  Eng.  Reprint 
755.  As  against  the  devisee  of  the  father. 
Jenkins  v.  Quichant  [cited  in,  5  Ves.  Jr.  5'93, 
596  note,  31  Eng.  Reprint  755],  By  the 
mortgagee  as  against  the  widow  and  heir  of 
the  grantor.  Brinson.  v.  Perry,  (Miss.  1890) 
7  So.  322. 

6.  Wyche  i'.  Greene,  11  Ga.  159.  See  also 
Wall  V.  Arrington,  13  Ga.  88. 

As  against  one  to  whom  lands  have  re- 
verted for  abandonment  of  a  trust  for  which 
they  were  donated  to  the  mortgagor,  where 
the  deed  of  gift,  by  a  like  mistake  of  the 
donor,  described  the  same  tract  as  the  mort- 
gage, and  authorized  it  to  be  mortgaged,  and 
the  donor  participated  in  the  negotiation  of 
tlie  loan  for  which  the  mortgage  was  given, 
the  mortgagee  is  entitled  to  reformation. 
Jenkins  v.  Jenkins  University,  17  Wash.  160, 
49  Pac.  247,  50  Pac.  785. 

Reformation  of  voluntary  instrument  see 
supra,  TV,  D. 

7.  Alabama. —  Whitehead  v.  Brown,  18  Ala. 
682. 

Connecticut. —  Wsitson  v.  Wells,  5  Conn. 
468. 

Georgia.— Macon  v.  Dasher,  90  Ga..  195,  16 
S.  E.  75. 

/mWs.— Preston  v.  Williams,  81  111.  176. 


Indiana. —  Smith  v.  Schweigerer,  129  Ind. 
363,  28  N.  E.  696. 

loica. —  Haynes  v.  Seachrest,  13  Iowa 
455. 

Maine. —  Adams  v,  Stevens,  49  Me.  362. 
Massaclmsetis. — Rumrill  v.  Shay,  110  Mass. 
170. 

Michigan. —  Perkins  v.  Canine,  113  Mich. 
72,  71  N.  W.  457;  Hoyt  v.  Gooding,  99  Mich. 
71,  58  K  W.  41. 

Minnesota. —  Benson  r.  Markoe,  37  Minn. 
30,  33  N.  W.  38,  5  Am.  St.  Rep.  816. 

Nebraska. —  Carpenter  Paper  Co.  v.  Wilcox, 
50  Nebr.  659,  70  N.  W.  228. 

New  Hampshire. — ^Herbert  r.  Odlin,  40 
N.  H.  267;  Prescott  v.  Hawkins,  16  N.  H. 
122. 

Oregon. —  Kraushaar  v.  Hauk,  27  Oreg.  92, 
39  Pac.  539;  Savage  v.  McCorkle,  17  Oreg 
42,  21  Pac.  444. 

Tennessee. —  Johnson  v.  Johnson,  8  Baxt. 
261. 

Texas. —  Mattox  v.  Davis,  (Civ.  App.  1907) 
106  S.  W.  169';  Milby  v.  Regan,  16  Tex.  Civ. 
App.  352,  41  S.  W.  372;  Balfour  v.  Cleveland, 
(Civ.  App.  1897)  41  S.  W.  143;  Yarzombeck 
V.  Grier,  (Civ.  App.  1895)  32  S.  W.  236. 

Vermont. —  May  v.  Adams,  58  Vt.  74,  3  Atl. 
187. 

Wisconsin. —  See  Ingles  V.  Merriman,  96 
Wis.  400,  71  N.  W.  368. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  111. 

A  conveyed  to  B  certain  land  to  avoid  his 
debts,  and  afterward  conveyed  to  C,  inform- 
ing him  of  the  fact  and  agreeing  to  get  a 
deed  from  B,  who  accordingly  executed  a  deed, 
but  made  a  mistake  in  giving  the  boundaries. 
B  afterward  conveyed  a  part  of  the  land  to 
D.  C  filed  a  bill  to  have  the  deed  reformed, 
stating  these  faets.  D  demurred.  The  de- 
murrer was  overruled,  and  it  was  held  that 
C  was  entitled  to  have  tlie  mistake  corrected. 
Parish  r.  Scott.  10  Hoisk.   (Tomi.)  4;18. 

A  deed  from  which  by  mutual  mistake  a 
reservation  of  merchantable  pine  timber  was 
omitted  will  be  reformed  in  equity  as  against 
the  grantee,  and  also  as  against  a  third  iier- 
son  who  imrchased  the  timber  with  notice  of 
tlio  mistake.  INlattox  /•.  Davis.  (Tex.  Civ. 
App.  1907)  106  S.  W.  169. 
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chaser  that  his  immediate  grantor  had  no  notice  of  the  mistake.^  By  the  principle 
of  relative  equities,  a  subsequent  mortgagee  is  subject  to  all  prior  equities  of  which 
he  had  notice,  and  a  mistake  can  therefore  be  reformed  as  against  such  a  party.® 
In  any  of  the  above  cases  the  notice  may  be  actual  or  constructive.^^  The 
assignee  of  a  mortgage  acquires  no  better  title  than  that  of  his  assignor  and  is 
subject  to  defenses,  legal  or  equitable,  which  might  have  been  set  up  against 
the  assignor.  Hence  an  instrument  may  be  reformed  against  him  as  well  as 
against  the  mortgagee  himself/^  The  same  is  true  of  one  who  agrees  to  assume 
the  mortgage,  and  takes  the  land  charged  with  it.^-'^ 

2.  Bona  Fide  Purchaser  —  a.  In  General.  A  6onayz,<ie  innocent  purchaser  for 
value  and  without  notice  is  the  peculiar  favorite  of  a  court  of  equity,  and  the 
authorities  unite  on  the  proposition  that  a  mistake  in  a  written  instrument  will 
not  be  corrected  against  such  a  party,  whether  the  mistake  occurs  in  a  deed,^^  a 


An  instrument  not  executed  agreeably  to 
the  requisitions  of  the  statutes,  in  that  the 
name  of  a  subscribing  witness  was  omitted, 
passes  no  interest  and  will  not  be  reformed 
against  a  third  person  who  acquires  title  by 
conveyance  from  the  owner,  nor  against  the 
tenant  in  possession,  although  they  took  sub- 
sequent to  the  record  of  such  defective  in- 
strument and  with  knowledge  tliereof.  Lang- 
mede  \j.  Weaver,  65  Ohio  St.  17,  60  N.  E.  992. 

In  the  absence  of  clear  proof  that  such 
was  the  intent  of  both  parties,  as  against  her 
grantee  and  his  grantees,  a  court  of  equity 
will  not  reform  a  deed  by  a  wife  of  all  her 
homestead  estate,  so  a.s  to  convey  merely  her 
life-interest  therein.  Frederick  v.  Henderson, 
94  Mo.  98,  7  S.  W.  186. 

8.  Macon  r.  Dasher,  90  Ga.  195,  16  S.  E.  75. 

9.  California. —  Woodworth  v.  Guzman,  1 
Cal.  203.  See  also  Union  Ice  Co.  v.  Doyle,  6 
Cal.  App.  284,  92  Pac.  112. 

Colorado.—  Smith  v.  Brunk,  14  Colo.  75,  23 
Pac.  325. 

Connecticut. —  Sumner  v.  Rhodes,  14  Conn. 
135. 

Illinois!. —  Willis  v.  Henderson,  5  111.  13, 
38  Am.  Dec.  120. 

Indiana. —  Pence  r.  Armstrong,  95  Ind.  191. 

Maine.—  Cross  v.  Bean,  81  Me.  525,  17  Atl. 
710. 

Michigan. —  Ford  v.  Daniells,  71  Mich.  77, 
38  N.  W.  708. 

Minnesota. —  Lebanon  Sav.  Bank  v.  Hollen- 
beck,  29  Minn.  322,  13  N.  W.  145. 

Mississippi. —  Brinson  r.  Perry,  (1890)  7 
So.  322. 

Missouri. —  Mississippi  Valley  Trust  Co.  V. 
McDonald,  140  Mo.  407,  48  S.  W.  483. 

Nevada. —  Ruhlin,£T  v.  Hackett,  1  Nev.  360. 

Nev>  Jersey. —  Gale  r.  Morris,  29  N.  J.  Eq. 
222  [affirmed  in  30  N.  J.  Eq.  2&5]. 

New  YorJ:. — Crippen  r.  Baumes,  15  Hun  136. 

South  Dakota.— Feters  v.  Fell,  15  S.  D. 
391,  89  N.  W.  1014. 

Vermont.— Blodc^eAt  v.  Hobart,  18  Vt.  414. 

See  42  Cent.  Dig.  tit.  "Reformation  of 
Instruments,"  §  111. 

Where  the  date  and  name  of  the  payee  of 
a  note  mentioned  in  the  conditions  of  a 
mortgage  deed  were  mi sd escribed,  through 
mistake,  in  a  bill  of  foreclosure  statins^  such 
mistake,  there  m^ay  be  a  correction,  not  only 
as  between  the  parties  to  the  deed,  but  as 
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between  the  mortgagor  and  a  subsequent 
mortgagee  with  notice.  Peters  v.  Goodrich,  3 
Conn.  146. 

Where  the  beneficiary  in  a  mortgage  in 

which  land  is  misdescribed  sues  to  reform, 
making  the  holder  of  a  subsequent  mortgage 
covering  the  same  land  a  co-defendant  with 
the  mortgagor,  alleging  that  the  latter  mort- 
gagee took  with  knowledge  of  the  mistake  in 
the  description  in  the  first  mortgage,  and 
asking  that  the  lien  of  the  first  mortgage  be 
declared  prior  to  that  in  the  second,  if  the 
evidence  sustains  the  allegations,  equity  will 
declare  the  lien  of  the  first  mortgage  prior  to 
that  of  the  second.    Cox  v.  Esteb,  81  Mo.  393. 

10.  See  cases  cited  supra,  notes  7-9. 

11.  See  cases  cited  infra,  this  note. 
Actual,  open,  and  visible  possession  of  land 

is  equiA^alent  to  notice  of  the  title,  rights,  and 
equities  of  the  occupant.  Thalheimer  v,. 
Lockert,  76  Ark.  25,  88  S.  W.  591. 

A  provision  that  trustees  may  convey  in 
fee  is  notice  of  the  quantity  of  estate  in- 
tended to  be  conveyed  because  a  trustee  can- 
not convey  an  estate  different  from  that 
vested  in  him.  Randolph  r.  New  Jersey  West. 
Line  R.  Co.,  28  K  j.  Eq.  49. 

The  recording  of  a  mortgage  deed  affords 
constructive  notice  to  subsequent  encum- 
brcancers.  Peters  v.  Goodrich,  3  Conn.  146; 
Mississippi  Valley  Trust  Co.  v.  McDonald, 
146  Mo.  467,  48  S.  W.  483.  Or  notice  of  a 
prior  conveyance,  however  it  may  be,  is. 
enouo-h.    Preston  v.  Williams,  81  111.  176. 

12.  Andrews  v.  Gillespie,  47  N.  Y.  487; 
Adlard  r.  Stockstill,  5  Ohio  S.  &  C.  PI.  Dec. 
493.  5  Ohio  N.  P.  487. 

13.  Lebanon  Sav.  Bank  v.  Hollenback,  29 
Minn.  322,  13  N.  W.  145. 

14.  Arkansas. —  Davidson  v.  Davidson,  42 
Ark.  302. 

Georqin. —  Kilpatrick  v.  Strozier,  67  Ga. 
247;  Boardman  r.  Taylor,  66  Ga.  638;  Wall 
r.  Arrington,  13  Ga.  88;  Ligon  V.  Rogers,  12 
Ga.  281."  See  also  Nelson  r.  Spence,  129  Ga. 
35,  5«  S.  E.  697. 

Louisiana. —  Adams  i\  Drew,  110  La.  456, 
34  So.  0€2. 

Maine. —  Farley  V.  Bryant,  3'2  Me.  474; 
Whitman  v.  Weston,  30  Me.  285. 

Michigan. —  Dart  v.  Barbour,  32  Mich.  267. 

Mississippi. —  Kilpatrick  V.  Kilpatrick,  2S 
Miss.  124,  55  Am.  Dec.  79. 
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mortgage/^  or  any  other  instrument/^  A  stronger  statement  of  the  rule  involved 
is  that  where  the  party  seeldng  rehef  committed  the  mistal<:e  and  is  in  default, 
and  defendant  is  an  innocent  purchaser  and  is  in  no  default,  when  one  of  the  tw^o 
parties  must  suffer,  the  loss  must  fall  upon  him  who  is  in  default."  Consequently 
it  has  been  held  that  a  bill  against  a  purchaser  was  defective  because  it  failed  to 
allege  that  he  purchased  with  notice.^^  Where  a  person  relies  upon  the  principle 
that  he  is  a  hona  fide  purchaser,  it  is  always  proper  for  the  other  side  to  show 
that  he  acted  with  a  knowledge  of  the  mistake  sought  to  be  corrected. Where  a 


Missouri. —  Brown  v.  Gwin,  197  Mo.  499, 
95  S.  W.  208.  See  also  Frederick  v.  Hender- 
son, 94  Mo.  98,  7  S.  W.  186. 

Tennessee. —  Teagne  v.  Sowder,  (19€8)  114 
S.  W.  484;  Lally  v.  Holland,  1  Swan  396._ 

Texas. —  See  Horwitz  v.  La  Roche,  (Civ. 
App.  1908)  107  S.  W.  1148. 

yirginia.—See  Reid  v.  Rhodes,  106  Va.  701, 
56  S.  E.  722. 

Washington. — -Seward  v.  Spurgeon,  9  Wash. 
74,  37  Pac.  303. 

West'  Virginia. —  Robinson  v.  Braiden,  44 
W.  Va.  183,  28  S.  E.  798. 

United  States. —  Reeves  v.  Vinacke,  20  Fed. 
Cas.  No.  11,663,  1  McCrary  213. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  112. 

A  dictum  in  Jamaica  Sav.  Bank  v.  Tavlor, 
72  N.  Y.  App.  Div.  567,  76  N.  Y.  Suppl.>90, 
asserts  that  where  a  contract  for  the  sale  of 
land,  owing  to  a  mistake  of  the  scrivener, 
describes  a  larger  tract  than  was  intended, 
the  seller  may  have  reformation  against  a 
purchaser  for  value  and  in  good  faith  of  the 
vendee's  rights,  in  the  absence  of  any  conduct 
on  the  part  of  the  vendor  calculated  to  mis- 
lead the  vendee.  It  seems  to  be  unsupported 
by  authority. 

No  reformation  was  allowed  as  against  a 
purchaser  without  notice  of  the  remaining 
interest  of  the  grantor  at  sheriff's  sale,  the 
description  not  being  impossible  or  repug- 
nant. See  U.  S.  V.  Payson,  27  Fed.  Cas.  No. 
16,016. 

For  example  where  land  which  was  sold 
from  A  to  C  under  a  mistaken  description 
was  afterward  conveyed  by  the  same  owner  to 
B  by  a  proper  deed  for  a  valuable  considera- 
tion, and  without  notice  of  the  mistake,  a 
bill  to  reform  the  deed  to  C  would  not  lie 
against  either  A  or  B.  Sealey  v.  Brumble, 
59  N.  C.  295. 

A  deed  of  settlement  of  land  on  a  wife  by 
her  husband,  in  which  no  boundaries  are 
given,  and  no  landmarks,  natural  or  arti- 
ficial, are  mentioned  will  not  be  reformed  as 
agaiust  a  subsequent  purchaser  for  value. 
Adams  v.  Edgerton,  48  Ark.  419,  3  S.  W.  628. 

Admission  of  counsel  that  notice  could  not 
be  proved. —  Where  it  is  sought  to  reform  a 
deed  by  adding  a  provision  omitted  from  it  as 
made  and  recorded,  and  the  contest  was  with 
a  subsequent  purchaser  for  value,  on  admis- 
sion by  counsel  for  complainant  that  they 
could  not  show  any  notice  to  the  purchaser  of 
(lie  alleged  mistake  on  the  part  of  the  scriv- 
ener, evidence  of  such  mistake  was  inadmis- 
sible.   Boardman  v.  Taylor,  66  Ca.  638. 

Tender  back  of  purchase-money. —  Where 


an  owner  of  two  lots  is  deceived  by  a  third 
person,  believing  that  his  deed  is  for  but  one 
lot,  whereas  it  is  for  both,  and  the  purchaser, 
without  knowledge  of  the  deception,  in  good 
faith  intends  to  buy  the  two  lots,  before  the 
o\^Tier  is  entitled  to  any  relief  he  must  tender 
back  to  the  purchaser  the  money  paid  and 
notes  given  under  the  deed.  Horwitz  v.  La 
Roche,  (Tex.  Civ.  App.  1908)  107  S.  W.  1148. 

15.  Indiana. —  Pence  r.  Armstrong,  95  Ind. 
191;  Vitito  v.  Hamilton,  86  Ind.  137. 

'Nebraska. —  Carter  v,  Leonard,  65  Nebr. 
670,  91  N.  W.  574. 

ISleto  Jersey. — Rutgers  v.  Kingsland,  7  N.  J. 
Eq.  178  [affirmed  in  7  N.  J.  Eq.  658]. 

NeiD  York. —  Casler  v.  Sitts,  6  Hun  659. 

Ohio.—  Youtz  V.  Julliard,  10  Ohio  Dec. 
(Reprint)  298,  20  Cine.  L.  Bui.  26. 

See  42  Cent.  Dig.  tit.  "Reformation  of 
Instruments,"  §  112. 

Illustration. —  On  complaint  to  reform  a 
mortgage  and  foreclose,  a  subsequent  pur- 
chaser answered  that  he  became  bail  for  the 
mortgagor  under  the  belief  that  the  latter's 
land  was  unencumbered,  save  as  appeared 
from  plaintiff's  mortgage;  that  plaintiff  knew 
of  the  mistake  but  failed  to  have  it  corrected, 
and  tliat  subsequently  defendant  purchased 
the  land  at  a  sale  by  an  assignee  in  bank- 
ruptcy of  the  mortgagor.  Reform-ation  would 
destroy  defendant's  whole  security  and  was 
not  granted.    Hewitt  i".  Powers,  84  Ind.  295. 

Where  a  mortgage  created  two  classes  of 
creditors,  and  preferred  one,  it  was  not  re- 
formed so  as  to  destroy  the  preference  against 
the  bona  fide  purchaser  of  a  note  belonging 
to  the  preferred  class.  Dunham  v.  Steele 
Packing,  etc.,  Co.,  100  Mich.  75,  58  N.  W.  627. 

It  was  error  to  quash  sequestration  pro- 
ceedings upon  m.otion  of  persons  claiming 
to  be  bona  fide  purchasers  for  value  of  mort- 
gaged property  in  the  absence  of  evidence  that 
they  were  such.  McLain  v.  Vandvke,  (Tex. 
Civ.  App.  1894)  26  S.  W.  459. 

16.  Stevens  v.  Wadleigh,  6  Ariz.  351,  57 
Pac.  622. 

After  the  assignment  of  a  bond,  errone- 
ously written,  to  a  third  party  without  no- 
tice, equity  would  not  interfere.  Foster  r. 
Kingsley,  67  ^le.  152. 

The  defense  is  personal  and  can  only  be 
made  or  relied  upon  by  such  purchaser, 
or  someone  deraigning  title  through  him. 
Havnes  v.  Whitsett,  is  Oreg.  454,  22  Pac. 
1072. 

17.  Honrv  V.  Smith,  76  N.  C.  311. 

18.  Sickmon  v.  Wood,  69  111.  329. 

19.  Memphis  Loan,  etc.,  Assoc.  r.  Arnett, 
169  Mo.  201,  69  S.  W.  365. 
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mutual  mistake  is  made  in  the  description  of  property  in  a  first  mortgage,  it  may  be 
corrected  without  prejudice  to  the  mortgagee  in  the  second  mortgage.^^  A  subse- 
quent hona  fide  vendee  without  notice  from  a  purchaser  with  notice  is  protected.^* 
b.  Who  Deemed  Bona  Fide  Purchaser.  To  constitute  a  hona  fide  purchaser  it 
is  necessary  that  such  purchaser  must  have  parted  with  value,^^  and  that  he  must 
have  taken  without  notice,  actual  or  constructive.^^  If,  however,  there  be  cir- 
cumstances which,  in  the  exercise  of  common  reason  and  prudence,  ought  to  put 
a  man  on  particular  inquiry,  he  will  be  presumed  to  have  made  that  inquiry,  and 
will  be  charged  with  notice  of  every  fact  which  that  inquiry  would  have  given 
him.^*  A  third  person  to  whom  another  conveys  land  in  trust  to  pay  his  debts 
is  a  purchaser  for  value,  but  takes  the  land  subject  to  the  equities  which  have 
attached  to  it  in  the  hands  of  his  grantor.^''  As  between  a  bona  fide  purchaser 
and  a  subsequent  purchaser  of  the  inchoate  title  to  land,  the  latter  must  stand  or 
fall  by  the  case  of  him  from  whom  he  purchased.^^    In  a  suit  to  reform  a  deed 


20.  Herring  v.  Fitts,  43  Fla.  54,  30  So. 
804,  99  Am.  St.  Rep.  108. 

A  mistake  existed  in  a  second  mortgage 
and  prior  mortgage  contained  the  same  mis- 
take, and  on  its  foreclosure  some  seventeen 
years  after  the  execution  of  the  second  mort- 
gage tiie  mistake  appeared.  Shortly  after  the 
decree  for  sale  under  the  first  mortgage,  with- 
out having  before  made  any  claim  for  refor- 
mation, the  second  mortgagee  filed  his  bill, 
but  meanwhile  the  mortgagor  had  conveyed  to 
a  hona  -fide  purchaser.  Remedy  was  denied. 
Toll  V.  Davenport,  74  Mich.  386,  42  N.  W.  63. 

21.  Macon  v.  Dasher,  90  Ga.  195,  16  S.  E. 
75.  In  Peters  v.  Fell,  15  S.  D.  391,  89  N.  W. 
1014,  under  the  peculiar  circumstances  of  the 
case,  reformation  was  decreed  against  the 
second  vendee  on  condition  that  such  vendee 
be  paid  back  his  consideration, 

22.  See  Bona  Fide  Puechasee,  5  Cyc.  719. 
If  a  mortgage  is  given  merely  to  secure 

an  antecedent  debt,  that  does  not  constitute 
the  mortgagee  a  purchaser  for  value  so  as  to 
preclude  reformation.  Burns  v.  Caskey,  100 
Mich.  94,  58  N.  W.  642.  Compare  Busen- 
brake  v.  Ramey,  53  Ind.  499. 

Filing  of  a  declaration  of  homestead  does 
not  constitute  the  party  filing  it  a  hona  -fide 
purchaser  for  value  without  notice,  or  en- 
titled to  protection  as  such.  See  note  to 
Adams  v.  Baker,  24  Nev.  162,  51  Pac.  252,  77 
Am.  St.  Rep.  799. 

23.  Rhodes  v.  Outcalt,  48  Mo.  367;  Piatt 
V.  Sinton,  5  Ohio  Dec.  (Reprint)  547,  6  Am. 
L.  Rec.  483;  Lockwood  v.  White,  65  Vt.  466, 
26  Atl.  639;  Fischer  v.  Laack,  85  Wis.  280, 
55  N.  W.  398. 

The  record  may  charge  with  notice  a  sub- 
sequent purchaser  or  mortgagor.  Bent  V. 
Coleman,  89  111.  364;  Lcedy  Nash,  67  Ind. 
311;  Clark  v.  Stout,  32  Iowa  213.  Compare 
Peters  V.  Fell,  15  S.  D.  391,  89  K  W.  1014. 
It  is  no  defense  that  the  subsequent  mortgagee 
examined  the  record  and  believed  that  a  lot 
in  question  was  not  embraced  in  property 
mortgaged  to  him.  Bowen  v.  Wood,  35  Ind. 
268. 

Land  was  conveyed  under  an  incorrect  de- 
scription and  afterward  mortgaged  by  the 
grantee  under  the  same  description  to  dif- 
ferent persons  at  different  times. —  One  of 
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the  later  mortgagees  had  the  description  cor- 
rected by  decree  and  foreclosure.  The  land 
was  sold  to  a  stranger.  In  an  action  by  a 
prior  mortgagee  to  correct,  the  stranger  was 
bound  by  what  the  records  disclosed  as  to  the 
title  under  which  he  purchased  and  could  not 
defend  on  the  ground  that  he  was  a  hona  -fide 
purchaser.  Dwight  v.  Tyler,  49  Mich.  614,  14 
N.  W.  567.  When  the  description  in  a  record 
is  ambiguous  or  too  indefinite,  notice  is  not 
afforded  to  a  subsequent  6om  fide  purchaser. 
Bright  V.  Buckman,  39  Fed.  243.  A  descrip- 
tion in  the  record  which  is  defective,  but  may 
be  rendered  certain  by  averments,  should  put 
persons  on  inquiry.  Hence  all  parties  will  be 
charged  with  notice.  Pence  v.  Armstrong,  95 
Ind.  191. 

In  an  action  to  reform  a  deed  which  had 
been  recorded  and  the  original  lost,  and  un- 
der which  subsequent  purchasers  held  the 
property,  because  of  an  alleged  clerical  error 
in  recording,  afl'ecting  the  estate  convej^ed, 
declarations  of  the  grantor  as  to  his  inten- 
tion in  making  the  deed,  made  at  the  time 
of  its  execution,  and  unexecuted  deeds  by  the 
same  grantor  to  the  same  grantees  subsequent 
in  date  to  the  one  on  record,  were  inadmis- 
sible, the  subsequent  purchasers  of  the  prop- 
erty having  the  right  to  rely  upon  the  deed 
as  recorded.  Teague  v.  Sowder,  (Tenn.  1908) 
114  S.  W.  484. 

The  grantee  of  part  of  a  tract  of  land 
by  an  unrecorded  deed  is  not  entitled  to  have 
a  subsequent  deed  from  the  grantor  to  a  third 
person  reformed  on  the  ground  of  mutual  mis- 
take, so  as  to  have  the  portion  sold  to  him 
excluded  from  the  later  deed.  Carroll  V. 
Rogers,  2  N.  Brunsw.  Eq.  159. 

24.  Durant  v.  Crowell,  97  N.  C.  367,  2 
S.  E.  541. 

Possession  as  notice. —  Where  a  party  is 
in  possession  of  land,  it  should  put  subse- 
quent purchasers  on  inquiry.  Baynard  v. 
Norris,  5  Gill  (Md.)  468,  46  Am.  Dec.  647. 
Removal  of  the  house  from  a  tract  of  land 
is  not  abandonment  of  possession,  where  the 
tract  remains  inclosed,  and  the  owner  gathers 
fruit  yearly  from  an  orchard  on  the  same. 
Wnite  V.  Wliite,  105  111.  313. 

25.  Day  v.  Day,  84  N.  C.  408. 

26.  Flynn  v.  Herye,  4  Mo.  App.  360.  In 


REFOEMATION  OF  INSTRUMENTS   [34  Cyc]  959 


a  defendant  who  interposes  the  defense  of  being  a  hona  fide  purchaser  must  allege 
of  what  estate  his  grantor  was  seized  and  in  possession. 

3.  Purchasers  at  Execution  Sale.  The  rights  of  a  purchaser  at  an  execution 
sale  will  not  preclude  reformation  by  a  grantee  whose  claim  is  prior  in  time.^^ 

F.  Married  Women  —  1.  In  General.  Although  the  courts  have  enter- 
tained different  views  as  to  whether  or  not  a  suit  to  reform  will  lie  as  against  a 
married  woman,  it  is  now  pretty  well  settled  that,  in  the  absence  of  power  con- 
ferred by  statute  putting  a  married  woman  on  an  equal  with  feme  soles  as  respects 
property  or  capacity  to  contract,  a  mistake  in  a  written  instrument  will  not  be 
reformed  as  against  them.^°  Even  a  misdescription  in  a  release  of  dower  cannot 
be  rectified. But  where  a  conveyance  to  trustees,  for  the  benefit  of  feme  covert, 
and  her  execution  of  a  mortgage  on  the  property  were  defective,  the  conveyances 
were  corrected  in  order  to  give  effect  to  a  mortgage  which  was  given  for  the  wife's 
benefit. And  a  mistake  as  to  the  description  of  premises  in  the  deed  of  a  single 
woman  may  be  corrected  after  her  subsequent  marriage. ""^^ 

2.  Under  Modern  Statutes.  At  the  present  time,  however,  most  states  have 
put  married  women  on  an  equality  with  feme  soles  as  respects  property  and  capacity 
to  contract,  and  therefore  mistakes  may  be  reformed  as  against  them  just  as 
against  any  other  person.^* 


this  case  H  was  the  hona  fide  purchaser  of  a 
lot  and  made  improvements  on  it.  Subse- 
quently F  bought  a  three-sevenths'  interest  in 
the  property  and  in  partition  discovered  a 
mistake  which  affected  H's  lot.  F  held  under 
a  deed  which  purported  to  pass  "  all  the  right, 
title,  and  interest  "  of  the  alienor.  The  court 
decreed  that  whether  or  not  F  had  notice  of 
the  mistake  at  the  time  of  purchase,  H  had 
an  equity  against  him  to  have  the  deed  re- 
formed. 

27.  Hyland  v.  Hyland,  19  Oreg.  51,  23  Pac. 
811. 

28.  Carver  v.  Lassallerte,  57  Wis.  232,  15 
N.  W.  162.  But  see  Nugent  v.  Priebatsch,  61 
Miss.  402,  where  equity  would  not  correct  a 
mistake  in  the  description  in  a  deed  against 
one  who,  having  actual  notice  at  tiie  time  of 
his  purchase,  bought  the  land  at  an  execution 
sale  founded  on  a  judgment  rendered  in  favor 
of  one  who  had  notice  of  the  mistake  when  he 
recovered  the  judgment. 

29.  See  also  supra,  V,  D,  5,  a,  (i)  ;  infra, 
X,  G. 

30.  Arkansas. —  Holland  v.  Moon,  39  Ark. 
120. 

California. —  Leonis  v.  Lazzarovich,  55  Oal. 
62. 

Illinois. — Hutchings  v.  Huggins,  59  111.  29 ; 
Martin  v.  Hargandine,  46  111.  322;  Moulton 
t.  Hurd,  20  111.  137,  71  Am.  Dec.  257. 

loioa. —  Grapengether  v.  Fejervarv,  9  Iowa 
163,  74  Am.  Dec.  336. 

Maryland.— Gehh  v.  Rose,  40  Md.  387. 

Alississijjpi. —  Willis  v.  Gattman,  53  Miss. 
721. 

Missouri. —  Meier  v.  Blume,  80  Mo.  179; 
Bhroyer  v.  Nickell,  55  Mo.  264. 

Montana. —  Montana  Nat.  Bank  v.  Schmidt, 
0  Mont.  609,  13  Pae.  382. 

See  42  Cent.  Dig.  tit.  "Reformation  of 
Instruments,"  §  114. 

In  a  deed  executed  by  husband  and  wife, 
the  names  of  the  grantors  were  omitted  in 
ihe  granting  clause.    The  mistake  was  not 


rectified  against  the  wife.  Carr  V.  Williams, 
10  Ohio  305,  36  Am.  Dec.  87. 

In  Indiana  a  contract  of  suretyship  by  a 
wife  for  her  husband  is  void. —  Hence  a  mis- 
take in  a  mortgage  executed  by  a  married 
woman  and  her  husband  to  secure  his  debt 
will  not  be  corrected.  Merchants,  etc.,  Bldg. 
Assoc.  V.  Scanlan,  144  Ind.  11,  42  N.  E.  1008. 

Where  a  husband  and  wife  join  in  a  con- 
veyance of  the  wife's  land,  but  the  deed  is 
so  worded  as  to  purport  to  convey  only  a 
dower  interest,  and  the  deed  is  properly  exe- 
cuted and  acknowledged,  the  deed  cannot  be 
reformed  to  convey  the  fee.  Bowden  v.  Bland, 
53  Ark.  53,  13  S.  W.  420,  22  Am.  St.  Rep. 
179. 

31.  Martin  i\  Hagardine,  46  111.  322; 
Purceil  V.  Goshorn,  17  Ohio  105,  49  Am.  Dec. 
448. 

Although  a  deed  might  be  corrected  upon 
the  death  of  the  husband,  the  widow  could 
not  be  deprived  of  dower  unless  it  was  clearly 
shown  that  the  mistake  was  hers  as  well  as 
the  husband's.  Sieben  v.  Franks,  52  Iowa 
642,  3  N.  W.  676. 

32.  Desell  v.  Casey,  3  Desauss.  Eq.  (S.  C.) 
84. 

33.  Evans  v.  Aldrich,  63  111.  226. 

34.  Alabama. —  Parker  v.  Parker,  88  Ala. 
362,  6  So.  740,  16  Am.  St.  Rep.  52;  Gardner 
V.  Moore,  75  Ala.  394,  51  Am.  Rep.  454. 

California. —  Stevens  v.  Holman,  112  Cal. 
345,  44  Pac.  670,  53  Am.  St.  Rep.  216; 
Savings,  etc.,  Soc.  v.  Meeks,  66  Cal.  371,  5 
Pac.  624. 

Florida. —  Herring  r.  Fitts,  43  Fla.  54,  30 
So.  804,  99  Am.  St.  Rep.  108. 

Illinois.— SnaW  v.  Snell,  123  111.  403.  14 
N.  E.  684,  5  Am.  St.  Rep.  526;  Edwards  r. 
Schoeneman,  104  111.  278;  Knox  v.  Brady,  74 
111.  476. 

Indiana. —  Hewitt  v.  Powers,  84  Ind.  295 ; 
Dunn  V.  Tousev,  80  Ind.  288;  Eichbredt  v. 
Angerman,  80  Ind.  208 ;  Stvers  r.  Bobbins,  76 
Ind.  547;  Wilson  v.  Stewart,  63  Ind.  294; 
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3.  NoN-CoMPLiANGE  WiTH  STATUTORY  REQUIREMENTS.    In  110  case  Will  a  defective 

compliance  with  statutory  requirements  be  mended. 

G.  Homestead  Claimants.^^  A  mortgage  or  conveyance  of  a  homestead 
executed  and  acknowledged  in  strict  compliance  with  the  requirements  of 
homestead  law  is  subject  to  reformation  in  equity  for  mutual  mistake  or 


Carper  v.  Munger,  62  Ind.  481;  Hamar  v. 
.Medsker,  60  Ind.  413. 

Kentucky.- —  Wood  v.  Porter,  4  Ky.  L.  Rep. 
?61. 

Minnesota. — Christman  v.  Colbert,  33  Minn. 
509,  24  N.  W.  301. 

See  42  Cent.  Dig.  tit.  "Reformation  of 
Instruments,"   §  114. 

A  contention  that  specific  performance  of 
an  agreement  to  mortgage  cannot  be  enforced 
against  a  married  woman  is  not  applicable  to 
a  suit  for  the  reformation  of  a  mistake  in 
the  description  of  the  premises  mortgaged. 
Lewis  V.  Ferris,  (N.  J.  Ch.  1901)  50  Atl. 
630. 

In  California  the  statute,  requiring  a 
mortgage  on  the  homestead  to  be  signed  and 
acknowledged  by  the  wife  in  statutory  form, 
relates  merely  to  the  execution  of  the  instru- 
ment, and  will  not  prevent  the  reformation 
of  a  mortgage  on  the  homestead,  properly 
signed  and  acknowledged,  which  by  mistake 
of  the  mortgagee  did  not  include  all  the  land 
which  the  parties  had  agreed  that  it  should 
cover,  on  the  theory  that  the  mortgage,  as  re- 
formed, would  not  be  so  acknowledged  by  the 
wife.  Stevens  v.  Holman,  112  Cal.  345,  44 
Pac.  670,  53  Am.  St.  Rep.  216. 

In  Illinois  by  the  act  of  March  27,  1869, 
providing  that  a  married  woman  above  the 
age  of  eighteen,  joining  with  her  husband 
in  any  conveyance  of  real  estate,  should  be 
bound  as  if  she  were  sole,  mistakes  in  such 
conveyances  will  be  corrected.  Bradshaw  v. 
Atkins,  110  111.  323. 

In  Washington  under  i  Hill  Code,  §  1410, 
providing  that  a  contract  may  be  enforced 
against  a  wife  as  if  she  were  unmarried, 
equity  will  reform  a  mortgage  by  a  married 
woman,  which,  by  mutual  mistake,  contains 
an  erroneous  description  of  the  property. 
Murdoch  v.  Leonard,  15  Wash.  142,  45  Pac. 
751. 

Swan  &  C.  St.  Ohio,  p.  694,  authorizes  re- 
lief where  a  husband  and  wife  execute  a 
'deed  intending  to  convey  the  entirety  of  the 
land  owned  by  them  as  tenants  in  common, 
but  by  mistake  tlie  form  of  the  deed  conveys 
only  the  husband's  undivided  interest  and  the 
wife's  right  of  dower.  Smith  v.  Turpin,  20 
Ohio  St.  478. 

35.  Alabama. —  Gardner  v.  Moore,  75  Ala. 
394,  51  Am.  Rep.  454. 

California. —  Leonis  v.  Lazzarovich,  55  Cal. 
52;  Wedel  v.  Herman,  59  Cal.  507. 

Connecticut. —  Dickinson  v.  Glenney,  27 
Conn.  104. 

lowa.-^  Grapengether  v.  Fejervary,  9  Iowa 
163,  74  Am.  Dec.  336. 

Massachusetts. —  See  Townsley  v.  Chapin, 
J2  Allen  476. 

Missouri. —  Shroyer  v.  Nickell,  55  Mo.  264. 

Neio  York. — ^Knowles  v.  McCamly,  10  Paige 


342;  Martin  V.  Dwelly,  6  Wend.  9,  21  Am. 
Dec.  245. 

Wisconsin. —  See  Scheuer  v.  Chloupek,  130 
Wis.  72,  109  N.  W.  1035 ;  O'Malley  v.  Ruddy, 
79  Wis.  147,  48  N.  W.  116,  24  Am.  St.  Rep. 
702;  Conrad  v.  Schwamb,  53  Wis.  372,  10 
N.  W.  395 ;  Petesch  v.  Hambach,  48  Wis.  443, 

4  N.  W.  565. 

See  42  Cent.  Dig.  tit.  "Reformation  of 
Instruments,"  §  114. 

In-  South  Carolina  where  a  wife  neglects 
to  relinquish  "  inheritance "  as  required  by 
the  act  of  1795  equity  cannot  supply  the 
omitted  words  upon  the  principle  that  that 
shall  be  considered  as  done  which  was  in- 
tended to  be  done.  Williams  v.  Cudd,  26 
S.  C.  213,  2  S.  E.  14,  4  Am.  St.  Rep.  714. 

Where  land  intended  to  be  conveyed  by  a 
husband  and  wife  was  not  her  separate  prop- 
erty, and  she  could  only  convey  her  interest 
in  the  manner  prescribed  by  statute,  a  deed 
defectively  executed  by  her,  or  which  does  not 
describe  the  land,  cannot  be  corrected  by  pro- 
ceedings in  equity,  although  she  received  and 
retains  tlie  consideration  therefor.  McKcy- 
nolds  V.  Crubb,  150  Mo.  352,  51  S.  W.  822,  73 
Am.  St.  Rep.  448. 

86.  See  supra,  V,  D,  5,  a,  (i)  ;  X,  F. 

37.  Tillis  V.  Smith,  108  Ala.  264,  19  So. 
374;  Parker  v.  Parker,  88  Ala.  365,  6  So.  741; 
Parker  v.  Parker,  88  Ala.  362,  6  So.  740,  16 
Am.  St.  Rep.  52;  Witherington  v.  Mason,  86 
Ala.  3J5,  5  So.  679,  11  Am.  St.  Rep.  41; 
Gardner  v.  Moore,  75  Ala,  394,  51  Am.  Rep. 
454;  Snell  v.  Snell,  123  111.  403,  14  N.  E.  684, 

5  Am.  St.  Rep.  526;  Denison  v.  Gambill,  81 
111.  App.  170;  Lear  t;.  Prather,  89  Ky.  501, 
12  S.  W.  946,  11  Ky.  L.  Rep.  699;  Beyschlag 
r.  Van  Wagoner,  46*  Mich.  91,  8  N.  W.  693. 

Holding  as  tenants  in  common. —  Equity 
may  correct  a  misdescription  in  a  deed  made 
by  mutual  mistake  and  executed  by  a  husband 
and  his  wife  conveying  property  lield  by  them 
as  tenants  in  common,  and  constituting  part 
of  their  homestead,  if  it  appears  that  the  pur- 
chaser paid  full  value  and  the  conveyance  was 
otherwise  sufficient  to  pass  the  wife's  interest. 
Parker  v.  Parker,  88  Ala.  362,  6  So.  740,  16 
Am.  St.  Rep.  52. 

Where  a  mortgage  expressly  reserves  to 
the  mortgagor  a  "  homestead,"  this,  nothing 
else  appearing,  will  be  treated  as  the  reserva- 
tion of  one  thousand  dollars'  worth  of  land 
from  the  operation  of  the  mortgage,  without 
regard  to  whether  the  conditions  exist  Avhich 
are  necessary  to  entitle  the  debtor  to  the  ex- 
emption of  a  homestead  under  the  statute. 
But  if  the  reservation  was  merely  intended 
to  express  what  was  supposed  by  mistake  to 
be  the  legal  right  of  the  debtor,  when  in  fact 
he  was  not  entitled,  under  the  statute,  to  the 
exemption  of  a  homestead,  the  mortgage  may, 
as  against  the  husband  at  least,  be  so  re- 
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fraud  with  respect  to  the  misdescriptions  of  the  premises  conveyed;  in  hke  manner 
as  other  mortgages  or  conveyances,  the  conveyance  being  otherwise  sufficient  to  pass 
the  wife's  interest/'^^  especially  if  it  appears  that  the  purchaser  paid  full  value  and 
the  reformation  merely  seeks  to  correct  an  admitted  error  in  the  designation  or 
description  of  the  property /^^  and  even  though  the  wife  was  ignorant  that  she  was 
part-owner  of  the  land  conveyed/^  On  the  other  hand,  a  mortgage  cannot  be 
reformed  so  as  to  include  the  homestead,  although  intended  to  be  embraced 
therein,  if  the  statutory  requirements  as  to  execution,  signature,  acknowledgment, 
etc.,  of  the  wife  have  not  been  complied  with;  ^'^  and  this  rule  has  been  applied 
notwithstanding  the  fact  that  before  suit  was  brought  the  husband  had  died,  and 
the  widow  by  her  answer  assented  to  such  reformation ;  nor  will  such  a  convey- 
ance be  reformed  against  the  wife  after  the  husband's  death     or  after  the  land 


formed  as  to  include  the  homestead ;  but  to 
entitle  the  mortgagor  to  this  relief  he  must 
allege  and  prove  that  all  the  land  that  was 
subject  to  mortgage  was  intended  to  be  mort- 
gaged, and  that  but  for  the  mistaken  belief 
that  the  homestead  was  not  subject  to  the 
mortgage  it  would  have  been  included.  Lear 
V.  Prather,  89  Ky.  501,  12  S.  W.  946,  11  Ky. 
L.  Rep.  699. 

The  husband's  heirs  may  reform  such  a 
mortgage  against  the  wife.  Snell  v.  Snell, 
123  111.  403,  14  N.  E.  684,  5  Am.  St.  Rep.  526. 

38.  Stevens  r.  Holman,  112  Cal.  345,  44 
Pac.  670,  53  Am.  St.  Rep.  216  (holding  that 
where  a  husband  and  wife  agreed  to  mortgage 
their  homestead,  but  executed  a  mortgage 
which  they  both  knew  did  not  include  the 
whole  of  such  homestead,  but  which  they  both 
knew  was  accepted  by  the  mortgagor  believ- 
ing that  it  did  include  all  of  such  homestead, 
the  mortgage  might  be  reformed  in  equity  so 
as  to  include  all  the  land  agreed  to  be  mort- 
gaged) ;  Denison  r.  Gambill,  81  111.  App.  170, 

39.  Parker  v.  Parker,  88  Ala.  362,  6  So. 
740,  16  Am.  St.  Rep.  52. 

40.  Parker  v.  Parker,  88  Ala.  362,  6  So. 
740,  16  Am.  St.  Rep.  52. 

41.  Witherington  v.  Mason,  86  Ala.  345, 
5  So.  679,  11  Am.  St.  Rep.  41;  Gardner  v, 
Moore,  75  Ala.  394,  51  Am.  Rep.  454.  See 
Beyschlag  r.  Van  Wagoner,  46  Mich.  91,  92, 
8  N.  W.  693,  where  the  court  holding  that 
such  a  mortgage  of  a  homestead,  executed 
and  signed  by  the  husband  and  wife,  may  be 
reformed  where  the  description  is  merely  im- 
perfect and  not  a  description  of  another 
parcel  of  land  entirely,  said:  "We  do  not 
understand  that  the  constitutional  provision 
requiring  a  mortgage  of  a  homestead  to  be 
signed  by  the  wife  of  the  owner,  requires  such 
a  mortgage  to  be  construed  on  principles 
different  from  those  which  govern  other  con- 
veyances similarly  signed.  After  the  parties 
have  executed  a  mortgage  which  was  meant 
to  cover  their  homestead,  they  have  bound  the 
homestead  if  the  description  is  not  so  de- 
fective as  to  make  it  beyond  the  power  of  the 
courts  to  identify  and  apply  it." 

■  42.  Parker  Parker,  88  Ala.  362,  6  So. 
740,  16  Am.  St.  Rep,  52. 

43.  O'Malley  v.  Ruddy,  79  Wis,  147,  48 
N,  W,  116,  24  Am.  St,  Rep,  702;  Petesch  v. 
Hambach,  48  Wis.  443,  4  N.  W,  565.  Compare 
Scheuer  v.  Chloupek,  130  Wis.  72,  109  N.  W. 
1035,  where  in  an  action  against  the  grantor 
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and  his  wife  to  reform  a  deed  the  grantor 
died  pending  an  appeal.  After  judgment  and 
prior  to  his  death  the  grantor  conveyed  all 
his  title  and  interest  in  the  land  affected  to 
his  wife.  It  was  contended,  on  appeal,  that 
the  wife  had  only  signed  the  deed  in  that 
capacity,  that  she  had  received  no  considera- 
tion tlierefor,  and  that  the  law  would  not  re- 
form the  deed  so  as  to  bar  her  dower  in  land 
v^^hich  she  had  never  conveyed  nor  agreed  to 
convey,  and  for  which  she  had  received  no 
part  of  tiie  consideration.  It  was  held  in- 
sufficient, since  the  record  showed :  ( 1 ) 
There  was  neither  pleading  nor  proof  that  the 
wife  had  received  no  part  of  the  considera- 
tion ;  ( 2 )  that  by  accepting  the  deed  of  the 
fee  the  wife's  inchoate  estate  in  dower  was 
merged  in  the  fee. 

44.  O'Malley  v.  Ruddy,  79  Wis.  147,  48 
N.  W.  116,  24  Am.  St.  Rep,  702  [following 
Petesch  V.  Hambach,  48  Wis.  443,  4  N.  W. 
565], 

45.  Scheuer  v.  Chloupek,  130  Wis.  72,  109 
N.  W.  1035;  O'Malley  r.  Ruddy,  79  Wis.  147, 
48  N.  W.  116,  24  Am.  St.  Rep.  702  [following 
Petesch  v.  Hambach,  48  Wis.  443,  4  N.  W. 
565],  In  O'Malley  v.  Ruddy,  supra  [follow- 
ing Petesch  v.  Hambach,  supra],  Lyon,  J,, 
comparing  the  O'Malley  case  and  the  Petesch 
case,  said :  "  We  seldom  find  two  cases,  en- 
tirely independent  of  each  other,  so  essen- 
tially alike  in  their  facts.  It  is  quite  true 
that  the  decision  in  Petesch  v.  Hambach, 
supra,  was  by  an  equally  divided  court,  but 
until  overruled  it  is  autiiority  in  this  court. 
...  In  Petesch  v.  Hambach,  supra,  an  at- 
tempt was  made  by  husband  and  wife  to 
mortgage  their  homestead,  but  by  mistake  the 
homestead  lot  was  not  included  in  the  mort- 
gage. The  husband  afterward  died,  and  his 
widow  succeeded  to  his  estate,  including  such 
homestead,  as  heir  or  devisee.  The  lot  re- 
mained the  homestead  of  the  parties  until  the 
husband's  death,  and  of  the  wife  from  that 
time  until  the  date  of  the  judgment.  ,  ,  . 
Conrad  v.  Schwamb,  53  Wis,  372,  10  N,  W. 
395,  is  not  in  conllict  with  Petesch  v.  Ham- 
bach, supra.  In  Conrad  r.  Schwamb.  supra, 
the  mistake  occurred  in  a  deed  which  was  in- 
tended to  convey  a  homestead,  but  which 
failed  to  do  so.  The  purchaser  Avent  into 
possession  of  the  homestead  under  the  deed, 
and  the  grantors  and  their  family  removed  to 
Minnesota,  where  the  husband  died  eight  years 
later.    The  widow  and  the  familv  continued 
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has  ceased  to  be  the  homestead. Again,  it  has  been  held  that  equity  cannot 
reform  a  mistake  in  a  mortgage  on  community  property  executed  by  the  husband, 
as  against  his  wife,  who  has  filed  a  declaration  of  homestead  on  such  property 
without  notice  of  the  defective  mortgage. 

H.  Principals.  A  principal  is  responsible  for  the  acts  of  his  agent,  and  a 
mistake  of  such  agent  in  a  written  instrument  will  be  corrected  as  against  the 
principal. 

I.  Sureties.  Where  a  mistake  exists  in  an  instrument  with  sureties,  it  will 
be  corrected  against  them  just  the  same  as  against  the  principals. 

XL  MATTERS  AFFECTING  PROCEEDINGS  AND  REMEDY  IN  GENERAL. 

A.  Form  of  Remedy.  The  proper  remedy  for  the  correction  of  a  mutual 
mistake,  or  the  mistake  of  one  party,  accompanied  by  fraud  or  inequitable  con- 
duct of  the  other  party,  is  by  a  suit  in  equity.^*^  It  should  always  be  shown  that 
complainant  rests  his  suit  upon  a  superior  equity, and  the  relief  must  not  be 


to  reside  in  that  state.  .  ,  .  The  controlling 
dilference  between  these  two  cases  is  that  in 
one  of  them  the  homestead  intended  to  be 
mortgaged  remained  a  homestead  from  the 
execution  of  the  mortgage  until  the  trial, 
while  in  the  otlier  the  premises  permanently 
ceased  to  be  a  homestead  on  the  execution  of 
the  deed.  Because  the  homestead  character 
continued  in  the  one  case,  as  it  does  in  this 
case  [the  O'Malley  case],  reformation  of  the 
mortgage  was  denied,  and  because  it  had 
terminated  in  the  other  case  the  deed  was 
reformed  as  to  the  heirs.  It  is  manifest  that 
there  is  no  conliict  in  the  cases." 

46.  Conrad  r.  Sclnvamb,  53  Wis.  372,  10 
N.  W.  395  [distinguished  in  O'Malley  v. 
Ruddy,  79  Wis.  147,  48  N.  W.  116,  24  Am. 
St.  Rep.  702,  supra,  note  45]  ;  Petesch  v. 
Hambach,  48  Wis.  443,  4  N.  W.  565. 

47.  Adams  v.  Baker,  24  Nev.  162,  51  Pac. 
252,  77  Am.  St.  Rep.  799,  holding  that  she  is 
not  affected  with  notice  of  a  prior  mortgage 
executed  by  her  husband  and  misdescribing 
the  property,  nor  by  tlje  fact  that  the  parties 
to  the  mortgage  intended  to  embrace  therein 
the  property  covered  by  the  declaration  of 
homestead.  But  consult  note  to  this  case,  77 
Am.  St.  Rep.  799,  806,  where  the  learned 
editor  of  tiie  American  State  Reports,  in 
criticizing  this  case,  says:  "No  reason  is 
perceived  why  the  rule  maintaining  the  right 
to  reform  a  deed  to,  or  mortgage  of,  a  home- 
stead where  the  only  defect  is  a  mistake  in 
description  therein,  is  not  equally  applicable 
when  the  homestead  declaration  is  filed  sub- 
sequently to  tlie  execution  of  such  mortgage, 
especially  if  it  is  recorded,  or  if  the  party 
filing  the  declaration  has  actual  notice  of  the 
mortgage." 

48.  Basserman  r.  Staten  Island  Belt  Line 
R.  Co.,  57  Y.  Super.  Ct.  521,  8  N.  Y.  Suppl. 
548. 

49.  Connecticut. — ^Olmsted  v.  Olmsted,  38 
Conn.  309. 

Maryland. —  Newcomer  v.  Kline,  11  Gill 
&  J.  457,  37  Am.  Dec.  74. 

Missouri. —  State  v.  Frank,  51  Mo.  98. 

JSlew  York. —  Prior  v.  Williams,  3  Abb.  Dec. 
624. 

North   Carolina. —  Butler   v.   Durham,  38 
[X,  G] 


N.  C.  589;  Armistead  v.  Bozman,  36  N.  C. 
117;  Huson  v.  Pitman,  3  N.  C.  331. 

Ohio.—  Neininger  v.  State,  50  Ohio  St.  394, 
34  N.  E.  633,  40  Am.  St.  Rep.  674. 

England. —  Crosby  v.  Middle  ton,  Prec.  Ch. 
309,  24  Eng.  Reprint  146. 

See  42  Cent.  Dig.  tit.  Reformation  of  In- 
struments," §  116. 

Compare  School  Trustees  v,  Otis,  85  111.  179 
(where  an  official  bond  was  not  reformed  as 
against  the  sureties  therein  for  a  mistake  in 
failing  to  state  fully  who  were  the  payees  of 
said  bond.  But  by  a  later  decision  an  injunc- 
tion bond  reciting  execution  under  seal  was 
reformed  against  sureties  by  adding  the 
seals)  ;  Henkleman  v.  Peterson,  154  111.  419, 
40  N.  E.  359  {reversing  50.111.  App.  601]. 

50.  Elofrson  v.  Lindsay,  90  Wis.  203,  63 
N.  W.  89.  See  also  supra,  II,  A,  B;  infra, 
XI,  B,  1,  3. 

Where  a  bill  is  filed  to  enforce  rights  as 
passing  by  a  deed,  the  court  will  not  treat  it 
as  a  bill  to  reform  the  instrument.  Williams 
V  Houston,  57  N.  C.  277. 

Circumstances  may  make  it  immaterial 
whether  a  petition  is  to  be  regarded  as  one 
for  specific  performance  of  a  contract,  or  as 
one  for  reformation  of  an  instrument,  plain- 
tifi"  being  entitled  to  judgment  in  either  case. 
Gray  r.  Hornbeck,  31  Mo.  400.  See  supra, 
p.  904,  note  7. 

In  New  Jersey  where  complainant  sued  to 
reform  a  deed  of  gift  executed  by  the  original 
grantor  to  complainant's  children  for  a  valu- 
able consideration  paid  by  complainant,  on 
the  ground  that  complainant's  solicitor,  by 
mistake,  failed  to  insert  a  provision  authoriz- 
ing the  complainant  to  revoke  the  deed  dur- 
ing his  life,  the  cause  of  action  was  within 
the  original  jurisdiction  of  the  court  of  chan- 
cery and  not  within  3  Gen.  St.  p.  3486,  pro- 
viding for  the  determination  of  claims  to  real 
estate  and  to  quiet  title.  Van  Houten  v.  Van 
Houten,  68  N.  J.  Eq.  358,  59  Atl.  555.  The 
same  case  holds  that  it  was  not  material  that 
the  bill  contained  the  special  allegations  pre- 
scribed by  such  statute  and  was  indorsed  as 
a  bill  to  quiet  title. 

51.  McFadden  r.  Rockers,  70  Mo.  421. 
Superior  equity  see  supra,  II,  B. 
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sought  in  a  collateral  way,  but  by  a  direct  proceeding  or  by  way  of  answer  as  a 
defense  asking  affirmative  relief.^^  If  the  remedy  sought  is  reformation  of  a  con- 
tract, the  parties  thereto  must  have  been  capable  of  making  a  valid  contract. 
Even  though  the  distinction  between  actions  in  equity  and  suits  at  law  has  been 
abolished  by  the  codes  of  procedure  in  some  states,  the  distinguishing  features 
between  the  two  classes  of  remedies  —  legal  and  equitable  —  are,  it  seems,  still 
observed.^*  When  reformation  is  incidental  to  some  other  remedy, the  facts 
upon  which  the  relief  is  based  must  be  specially  pleaded,^*^  and  a  mistake  cannot 
be  reformed  in  a  suit  which  is  not  between  parties  to  the  instrument. 

B.  Jurisdiction  and  Venue  —  1.  At  Common  Law.  At  common  law 
a  written  instrument  can  be  construed  and  enforced  or  set  aside  altogether  for 
adequate  cause  in  a  law  court,  but  there  is  no  power  to  reform  for  fraud  or  mis- 
take. ^'^    Such  power  rests  in  equity  alone, subject  to  statutory  modifications.®^ 

2.  In  Admiralty.    Likewise  admiralty  cannot  entertain  an  action,  or  take 


52.  Williamson  v.  Brown,  195  Mo.  313, 
93  S.  W.  791;  Fisher  v.  Owens,  132  N.  C. 
086,  44  S.  E.  369. 

Intervener.— A  mortgagee  need  not  bring 
a  direct  suit  to  correct  an  error  in  the 
description  of  the  property  in  the  mortgage, 
where  another,  claiming  the  property,  is  seek- 
ing to  enjoin  the  execution  of  the  mortgage, 
but  said  error  may  be  inquired  into  and  cor- 
rected on  the  intervention  of  the  mortgagee 
in  the  injunction  suit,  the  petition  of  inter- 
vention containing  proper  allegations  to  ad- 
mit proof  of  the  error.  Lake  Bisteneau 
Lumber  Co.  v.  Minis,  50  La.  Ann.  619,  23  So. 
890. 

53.  McRevnolds  v.  Grubb,  150  Mo.  352, 
51  S.  W.  822,  73  Am.  St.  Rep.  448. 

54.  See  Tautphoeus  r.  Harbor,  etc.,  Bldg., 
etc.,  Assoc.,  104  N.  Y.  App.  Div.  451,  93  N.  Y. 
Suppl.  916  \_reversed  on  the  facts  in  185  N.  Y. 
308,  78  N.  E.  69].   See  swpra,  p.  904,  note  1. 

55.  See  cases  cited  infra,  this  note.  See 
also  infra,  notes  56,  57. 

Formal  reformation  of  a  written  contract 
need  not  be  had  before  enforcement.  Huber 
Mfg.  Co.  V.  Claudel,  71  Kan.  441,  80  Pac.  960. 
See  also  infra,  notes  56,  57;  XVI,  B,  4. 

56.  Cooper  v.  Newton,  68  Ark.  150,  56 
S.  W.  867;  Fisher  v.  Owens,  132  N.  C.  686,  44 
S.  E.  369. 

57.  Cole  V.  Fickett,  95  Me.  265,  49  Atl. 
1006,  Comjjare  Cooper  v.  Newton,  68  Ark. 
150,  56  S.  W.  867. 

58.  Jurisdiction  generally  see  Courts,  11 
Cyc.  633;  Equity,  16  Cyc.  30. 

59.  Venue  generally  see  Venue. 

60.  Cunningham  v.  Wrenn,  23  111.  64; 
Eagle  F.  Ins.  Co.  r.  John  Spry  Lumber  Co., 
138  111.  App.  609 ;  Munson  v.  Herzog,  109  111. 
App.  302;  Preston  v.  Travelers'  Ins.  Co.,  58 
jSI.  H.  76;  Comparree  v.  Brockway,  11 
Humphr.  (Tenn.)  355;  Wood  v.  Goodrich,  9 
Yerg.  (Tenn.)  266;  Ivinson  v.  Hutton,  98 
V.  S.  79,  25  L.  ed.  66. 

,  Nor  was  there  any  process  by  which  it 
could  be  clone.  Stockbridge  Iron  Co.  v.  Hud- 
son Iron  Co.,  102  Mass.  45. 

61.  Lyle  V.  Williamson,  6  T.  B.  Mon.  (Ky.) 
142;  Imeson  v.  Newport,  5  Ky.  L.  Rep.  687; 
Adams  v.  Stevens,  49  Me.  302;  Wallace  v. 
Tice,  32  Oreg.  283,  51  Pac.  733. 


Where  there  is  nothing  on  the  face  of  an 
insurance  policy  to  suggest  that  it  bore  the 
wrong  date,  it  cannot  be  reformed  as  to  date, 
in  an  action  thereon  in  a  court  that  has  no 
power  to  grant  affirmative  equitable  relief. 
Fowler  v.  Preferred  Acc.  Ins.  Co.,  100  Ga.  330, 
28  S.  E.  398.  The  same  principle  appears 
in  English  v.  Thorn,  96  Ga.  557,  23  S.  E. 
843. 

62.  The  supreme  judicial  court  of  Maine 
by  Rev.  St.  (1841)  c.  96,  §  10,  and  c.  77,  §  8, 
clause  fourth,  has  jurisdiction  in  cases  of 
accident  and  mistake,  where  the  parties  have 
not  a  plain  and  adequate  remedy  at  law. 
Adams  v.  Stevens,  49  Me.  362;  Tucker  r. 
Madden,  44  Me.  206. 

The  supreme  judicial  court  of  Massachu- 
setts has  not  the  general  power  of  rectify- 
ing contracts  as  a  distinct  branch  of  equity 
jurisprudence.  Babcock  v.  Smith,  22  Pick. 
(Mass.)  61;  Leach  r.  Leach,  18  Pick.  (Mass.) 
68. 

In  the  court  of  claims. — A  petition  for  the 
reformation  of  a  contract  with  the  federal  gov- 
ernment, and  for  damages  for  the  breach  of 
such  contract  as  reformed,  is  within  the  juris- 
diction of  the  court  of  claims,  under  the  act 
of  March  3,  1887,  c.  350  (24  U.  S.  St.  at  L. 
505,  c.  359,  §  1  [U.  S.  Comp.  St.  (1901) 
p.  752]),  which  defines  such  jurisdiction  as 
extending  to  all  claims  founded  "  upon  any 
contract,  expressed  or  implied,  with  the  Gov- 
ernment of  the  United  States,  or  for  damages 
liquidated  or  unliquidated,  in  cases  not  sound- 
ing in  tort,  in  respect  of  which  claims  the 
party  Avould  be  entitled  to  redress  against 
the  United  States  either  in  a  court  of  law, 
equity,  or  admiralty  if  the  United  States  were 
suable."  U.  S.  v.  Milliken  Imprinting  Co., 
202  U.  S.  168,  174,  20  S.  Ct.  572,  50  L.  ed. 
980. 

In  England  where  a  plaintiff  sued  on  a 
written  contract  and  defendant  pleaded  in 
defense  matter  which  he  was  in  equity  pre- 
cluded from  sotting  up  by  a  term  of  the  con- 
tract, not  stated  in  the  written  instrument,  a 
court  of  law  was  allowed,  under  the  Common 
Law  Procedure  Act  1854,  to  give  equitable 
relief  without  the  instrument  having  been 
first  reformed.  Wood  r.  Dwarris,  11  Exch. 
493,  25  L.  J.  Exch.  129,  4  Wkly.  Rep.  202. 
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cognizance  of  a  defense,  which  requires  the  reformation  of  a  contract,  even  thougk 
it  be  a  maritime  contract/^ 

3.  Under  the  Codes  —  a.  In  General.  Since  the  adoption  of  the  codes  abol- 
ishing all  distinctions  between  actions  at  law  and  suits  in  equity,  the  right  of  a 
party  to  reformation  may  be  prosecuted  as  an  equitable  remedy,  or  it  may  be  set 
up  in  defense  to  an  action  at  law,^^  except  in  courts  to  which  jurisdiction  has  not 
been  extended  by  statute. 

b.  Action  In  Personam.  An  action  to  reform  a  deed  is  an  action  in  personam 
and  may  be  brought  where  the  person  sued  resides,  although  the  land  lies  in  another 
state. 

C.  Limitations  and  Laches  —  1.  In  General.  It  is  unquestionably 
the  law  that  a  party  must  assert  his  rights  to  reformation  without  unreasonable 
delay. ®^    The  objection  that  the  demand  is  stale  is  not  removed  by  the  fact  that 


63.  Meyer  v.  Pacific  Mail  Steamship  Co., 
58  Fed.  923;  Andrews  v.  Essex  F.  &  M.  Ins. 
Co.,  1  Fed.  Cas.  No.  374,  3  Mason  6.  See 
also  The  Eclipse,  135  U.  S.  599,  34  L.  ed.  269; 
Williams  v.  Providence  Washington  Ins.  Co., 
56  Fed.  159;  Admiralty,  1  Cyc.  825,  note 
21. 

The  marine  court  of  New  York  with  its 
limited  statutory  jurisdiction  adopted  the 
same  rule.  Lynch  v.  Dowling,  1  N.  Y.  City 
Ct.  163. 

64.  Rhode  r.  Green,  26  Ind.  83;  Claypoole 
V.  Houston,  12  Kan.  324. 

In  Indiana  under  Burns  Rev.  St.  (1908) 
§  281,  authorizing  plaintiff  in  all  actions  to 
join  such  other  matters  in  his  complaint  as 
may  he  necessary  to  a  complete  remedy,  where 
complainant  sued  for  the  value  of  natural  gas 
delivered  under  a  contract,  and  claimed  that, 
by  reason  of  a  mutual  mistake  of  the  parties 
and  of  the  scrivener  Avho  wrote  the  contract, 
it  did  not  limit  plaintiff's  obligation  in  fur- 
nishing gas  to  three  particular  furnaces 
operated  by  defendant  according  to  agreement, 
and  asked  a  reformation  of  the  contract,  the 
suit  was  properly  brought  in  equity,  which 
court  could  award  whatever  relief  the  proof 
showed  plaintiff  entitled  to,  although  it 
proved  to  be  but  a  money  judgment.  Palmer 
Steel,  etc.,  Co.  v.  Heat,  etc.,  Co.,  160  Ind.  232, 
66  N.  E.  690. 

Since  the  adoption  of  the  code  of  1852,  in 
a  suit  for  a  breach  of  a  written  contract,  a 
mistake  in  the  instrument  may  be  corrected. 
Ehode  V.  Green,  26  Ind.  83. 

65.  See  cases  cited  infra,  this  note. 

In  New  York  the  jurisdiction  conferred  on 
county  courts  by  Code  Civ.  Proc.  §  348,  of 
actions  to  foreclose  mortgages  on  real  prop- 
erty, does  not  give  such  courts  jurisdiction  to 
reform  a  mortgage.  Thomas  r.  Harmon,  122 
N.  Y.  84,  25  N.  E.  257  {affirming  46  Hun  75]  ; 
Avery  v.  Willis,  24  Hun  548.  Nor  is  an 
action  to  reform  a  mortgage  an  action  "  to 
procure  a  judgment  requiring  the  specific  per- 
formance of  a  contract  relating  to  real  es- 
tate "  within  Code  Civ.  Proc.  §  340,  giving 
county  courts  jurisdiction.  Thomas  v.  Har- 
mon, supra. 

66.  Gordon  v.  Goodman,  98  Ind.  269; 
Bethell  v.  Bethell,  92  Ind.  318. 

A  covenant  of  seizin  is  a  personal  one,  and 
a  deed  may  be  reformed  as  to  that,  although 
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the  land  lies  in  another  state.  Bethell  v. 
Bethell,  92  Ind.  318. 

Where  a  mortgage  on  realty  situate  in 
Georgia  was  executed  in  New  York  before 
a  commissioner  of  deeds  only,  without  any 
other  witness,  a  court  of  chancery  in  Georgia 
entertained  jurisdiction  to  reform  and  fore- 
close the  mortgage.  McCrary  v.  Austell,  46 
Ga.  450. 

While  the  courts  of  Wisconsin  cannot  reach 
and  modify  a  recorded  deed  in  the  proper 
county  in  a  sister  state,  yet  the  courts  of  Wis- 
consin may,  on  plaintiff  appearing  therein  to 
enforce  a  right  under  such  deed,  compel  its 
reformation  so  as  to  express  the  agreement 
actually  made.  Lyndon  Lumber  Co.  v.  Saw- 
yer, 135  Wis.  525/II6  N.  W.  255. 

67.  Limitations  generally  see  Limita- 
tions OF  Actions,  25  Cyc.  963  et  seq. 

Limitation  of  action  for  reformation  see 
Limitations  of  Actions,  25  Cyc.  1059. 

68.  Laches  generally  see  Equity,  16  Cyc. 
150  et  seq. 

69.  California. —  Barfield  v.  Price,  40  Cal. 
535. 

Illinois. — Queen  Ins.  Co.  v.  John  Spry  Lum- 
ber Co.,  138  111.  Anp.  620;  Wood  v.  Calland, 
86  111.  App.  42. 

loioa. — St.  Paul  F.  &  M.  Ins.  Co.  v.  Sharer, 
76  Iowa  282,  41  N.  W.  19. 

Michigan. — Lowry  v.  Lowry,  135  Mich.  305, 
97  N.  W.  726. 

Missouri. —  Davidson  v.  Mayhew,  169  Mo. 
258,  68  S.  W.  1031. 

Ohio. —  Brockschmidt  v.  Archer,  64  Ohio  St. 
502,  GO  N.  E.  623. 

Pennsylvania. —  See  Galley  v.  New  Castle 
Elastic  Pulp  Plaster  Co.,  34  Pa.  Super.  Ct. 
533. 

Texas. —  Lubbock  v.  Binns,  20  Tex.  Civ. 
App.  407,  50  S.  W.  584;  Mathews  v.  Bene- 
vides,  18  Tex.  Civ.  App.  475,  45  S.  W.  31.  . 

Vermont. —  Barker  v.  Belknap,  27  Vt.  700. 

United  States. —  Sharp  v.  Behr,  117  Fed. 
864. 

England.— moomer  v.  Spittle,  13  Eq.  427, 
41  L.  J.  Ch.  369,  26  L.  T.  Rep.  N.  S.  272,  20 
Wkly.  Rep.  435;  McCormack  v.  MeCormack, 
L.  R.  1  Ir.  119,  Ir.  R.  11  Eq.  130;  Bell  V. 
Cundall,  Ambl.  101,  27  Eng.  Reprint  63. 

Canada. —  McFatridge  v.  Griffin,  27  Nova 
Scotia  421. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
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the  mistake  did  not  become  a  cloud  until  after  a  refusal  to  rectify,  as  where  the 
grantors  in  a  deed  refused  to  correct  shortly  before  suit.'^'^  There  is  no  rule  of 
law  which  fixes  the  period  within  which  a  person  must  discover  that  an  instrument 
does  not  express  a  contract  or  intention  which  he  supposed  it  to  contain,  and 
which  bars  him  of  relief  for  delay  in  asserting  his  rights,  short  of  the  period  fixed  by 
the  statute  of  limitations.  It  is  a  question  of  discretion  in  the  court,  whether,  under 
all  the  circumstances  of  time,  repeated  applications  and  refusals,  the  conditions, 
knowledge,  expectations  and  hopes  of  the  parties,  the  relief  should  be  granted.''^ 
In  the  absence  of  substantial  change  of  condition,  or  prejudice  to  third  parties, 
mere  delay  is  not  a  bar.'^^  Statutes  of  limitation  vary  in  their  provisions  accord- 
ing to  jurisdiction;     but  in  all  cases  the  statute  begins  to  run  only  from  the  dis- 


struments,"  §  119.  And  see,  generally,  Limi- 
tations OF  Actions,  25  Cyc.  903. 

No  trust  relation  is  formed  where  a  deed 
conveys  other  land  than  that  intended,  and 
the  rule  that  an  equitable  title  does  not  be- 
come stale  so  long  as  recognized  by  the  trus- 
tee does  not  apply  where  the  grantors'  suc- 
cessors have  for  twenty-five  years  known  that 
the  deed  conveyed  the  wrong  land,  during 
which  time  their  claim  to  the  land  intended 
to  be  conveyed  had  been  recognized  by  the 
grantors.  ]Mathews  v.  Benevides,  18  Tex.  Civ. 
App.  475,  45  S.  W.  31. 

In  Indiana  a  suit  by  an  administrator  to 
reform  a  deed  for  mutual  mistake  is  not  a 
suit  to  recover  real  property  sold  by  him  as 
administrator,  and  is  not  therefore  within  the 
five  years'  statute  of  limitations.  Pierce 
VansVil,  35  Ind.  App.  525,  74  N.  E.  554. 

In  Texas,  in  a  suit  to  reform  a  bond,  the 
case  being  one  of  mutual  mistake,  and  no 
excuse  for  delay  in  bringing  the  suit  being 
shown,  it  was  barred  under  Sayles  Kev.  Civ. 
St.  art.  .3358,  requiring  all  actions  for  which 
no  limitation  is  otherwise  prescribed  to  be 
brought  within  four  years  next  after  the 
right  to  bring  the  same  shall  have  accrued. 
Waters  v.  East,  23  Tex.  Civ.  App.  412,  56 
S.  W.  939. 

70.  Mathews  r.  Benevides,  18  Tex.  Civ. 
App.  475,  45  S.  W.  31. 

71.  Connecticut. — Allis  v.  Hall,  76  Conn. 
322,  56  Atl.  637. 

7^/wo?s.— Keeley  v.  Sayles,  217  111.  589,  75 
N.  E.  567. 

Indiana. —  Citizens'  Nat.  Bank  v.  Judy,  146 
Ind.  322,  43  N.  E.  259. 

Iowa. —  Goodrich  v.  Fogarty,  130  Iowa  223, 
106  N.  W.  616. 

Maine. —  Farley  r.  Bryant,  32  Me.  474. 

Michigan. — ^Bronk  v.  Standard  Mfg.  Co., 
141  Mich.  680,  105  N.  VV.  33. 

Neiv  York. —  Welles  v.  Yates,  44  N.  Y.  525  ; 
Bidwell  V.  Astor  Mut.  Ins.  Co.,  16  N.  Y.  263. 

Tennessee. —  Owen  v.  Williams,  (Ch.  App. 
1801))  55  S.  W.  18;  Graham  v.  Guinn,  (1897) 
43  R.  W.  749. 

I'^nriland. — Money  p.  Money,  3  Drew.  256,  3 
Va].  Kc>p.  006,  24  L.  J.  Ch.  684,  3  Wkly.  Rep. 
425,  61  Eng.  Reprint  901. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  119. 

Where  it  does  not  appear  that  the  delay 
has  resulted  in  the  loss  of  material  evidence, 
a  reasonable  excuse  being  shown,  equity  will 


not  refuse  reformation.  Wabash  R.  Co.  v. 
Lumley,  96  Fed.  773,  37  C.  C.  A.  584.  It  is 
asserted  in  Wyche  v.  Greene,  11  Ga.  159,  that 
right  to  relief  may  be  forfeited  by  unreason- 
able delay;  but  when  lapse  of  time  would  not 
constitute  a  good  statutable  bar  at  law,  it 
cannot  be  set  up  as  a  defense  in  equity. 

72.  Illinois. —  Lindsay  v.  Davenport,  18 
111.  375. 

Indiana. —  Earl  v.  Van  Natta,  29  Ind.  App. 
532,  64  N.  E.  901. 

Minnesota. —  Fritz  v.  Fritz,  94  Minn.  264, 
102  N.  W.  705. 

NehrasJca. —  Carter  v.  Leonard,  65  Nebr. 
670,  91  N.  W.  574. 

Neiv  York. — See  Arnstein  v.  Bernstein,  127 
N.  Y.  App.  Div.  550,  111  N.  Y.  Suppl.  987. 

0/iio.— Toledo  v.  Schulters,  11  Ohio  Cir. 
Ct.  528,  5  Ohio  Cir.  Dec.  269. 

United  States. —  Providence  Steam-Engine 
Co.  V.  Hathaway  Mfg.  Co.,  79  Fed.  512. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  119.  ■ 

Where  a  debt  secured  by  a  trust  deed  is 
barred  by  limitations,  a  reformation  of  the 
deed  will  not  be  granted.  GalloAvay  r.  Kerr, 
(Tex.  Civ.  App.  1901)  63  S.  W.  180  [reversed 
on  other  grounds  in  94  Tex.  641,  64  S.  W. 
858]. 

73.  See  the  statutes  of  the  several  states. 
In  California,  under  Code  Civ.  Proc.  §  338, 

subd.  4,  an  action  for  relief  on  the  ground  of 
mistake  must  be  brought  within  three  j^^ears 
after  the  discovery  of  the  facts  constituting 
the  mistake.  Such  an  action  brought  seven 
years  after  discovery  is  barred.  Eureka  v. 
'Gates,  137  Cal.  89,  69  Pac.  850. 

In  Iowa,  knowing  of  a  mistake  in  the  de- 
scription of  a  deed  and  remaining  silent  for 
nearly  sixteen  years  bars  suit  by  Code, 
§§  3447,  3448,  limiting  actions  founded  on 
written  contracts  and  those  brought  for  the 
recoverv  of  real  property  to  ten  years.  Garst 
V.  Brut'sche,  129  Iowa  501,.  105  N.  W.  452. 

In  Kentucky,  section  2510  of  the  statute 
provides  that  no  action  for  mistake  shall  be 
brought  ten  years  after  the  time  of  making 
the  contract.  A  mistake  in  an  insurance 
policy  cannot  be  corrected  after  the  lapse  of 
ten  years  froju  the  date  of  the  policy.  Webb 
V.  Webb.  64  S.  W.  839,  23  Ky.  L.  Rep.  1057. 

In  Minnesota  there  is  no  statute  of  limi- 
tations aiVecting  reformations.  Wall  V. 
Meilke,  80  Mmu.  232,  94  N.  W.  688. 

In  Nebraska  the   statute  of  limitations 
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covery  of  the  mistake^  or  of  such  facts  as  would  put  a  person  of  ordinary  intel- 
ligence and  prudence  on  inquiry  and  which,  if  pursued,  would  tend  to  such  dis- 
covery."^^ To  bar  a  right  the  statute  of  limitations  must  be  pleaded,  and  a  demurrer 
to  the  pleading  asking  for  reformation  is  insufficient  to  interpose  the  defense. 

2.  What  Constitutes  Laches.  Laches  consists  in  undue  and  unaccounted  for 
delay,  and  what  constitutes  delay  sufficient  to  bar  reformation  must  be  determined 
by  the  facts  of  each  case  and  the  principles  of  equity.      If,  relying  on  the  instru- 


relative  to  actions  on  written  contracts  ap- 
plies to  a  suit  in  equity  to  reform  a  fire  in- 
surance policy  so  as  to  express  consent  on 
concurrent  insurance  and  to  recover  on  the 
instrument  as  so  reformed.  Grand  View 
Bldg.  Assoc.  V.  Northern  Assur.  Co.,  73  Nebr. 
149,  102  N.  W.  246. 

In  New  York  the  statute  of  limitations  is 
no  defense  to  an  action  by  a  grantee  in  pos- 
session of  real  estate  to  have  his  deed  re- 
formed. Brennan  v.  Thompson,  46  Misc.  317, 
94  N.  Y.  Suppl.  684. 

In  Texas  reformation  is  barred  under 
Sayles  Rev.  Civ.  St.  art.  3358,  requiring  all 
actions  for  which  no  limitation  is  otherwise 
prescribed  to  be  broviglit  within  four  years 
next  after  the  right  to  bring  the  same  shall 
have  accrued.  Waters  i;.  East,  23  Tex,  Civ. 
App.  412,  56  S.  W.  939. 

74.  Alabama. —  Harold  y.  Weaver,  72  Ala. 
373;  Black  v.  Stone,  33  Ala.  327.  See  also 
Peacock  v.  Bethea,  151  Ala.  141,  43  So.  864. 

California. —  See  Travelli  v.  Bowman,  150 
Cal.  587,  89  Pac.  347 ;  Union  Ice  Co.  u.  Doyle, 
6  Cal.  App.  284,  92  Pac.  112. 

Georgia. —  See  Venable  v.  Burton,  129  Ga. 
537,  59  S.  E.  253. 

Indian  Territory. —  Bvrne  v.  Ft.  Smith  Nat. 
Bank,  1  Indian  Terr.  680,  43  S.  W.  957. 

loica. —  Garst  v.  Brutsche,  129  Iowa  501, 
105  N.  W.  452. 

Minnesota. —  Wall  v.  Meilke,  89  Minn.  232, 
94  N.  W.  688. 

Nebraska. —  Pinkham  v.  Pinkham,  60  Nebr. 
600,  83  N.  W.  837. 

New  York. —  De  Forest  v.  Walters,  153 
N.  Y.  229,  47  N.  E.  294  [affirming  78  Hun 
611,  28  N.  Y.  Suppl.  831]. 

Ohio. — Ormsby  v.  Longworth,  11  Ohio  St. 
653.  See  also  Toledo  v.  Schulters,  11  Ohio 
Cir.  Ct.  528,  5  Ohio  Cir.  Dec.  209. 

Texas  —  Silliman  r.  Taylor,  35  Tex.  Civ. 
App.  490,  80  S.  W.  651;  American  Freehold 
Land  Mortg.  Co.  v.  Pace,  23  Tex.  Civ.  App. 
222,  56  S.  W.  377. 

Washington. —  State  V.  Lorenz,  22  Wash. 
289,  60  Pac.  644. 

Wisconsin. —  Kropp  v.  Kropp,  97  Wis.  137, 
72  N.  W.  381. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  119. 

Compare  Detweiler  v.  Swartley,  74  Kan. 
855,  86  Pac.  141,  where  a  grantee  died  with- 
out knowledge  of  the  mistake  and  his  heirs 
did  not  learn  of  it  till  after  action  had  been 
instituted  against  them  by  one  of  the  grant- 
ors for  a  share  of  the  land. 

Constructive  notice. —  That  the  holder  of 
a  mortgage  which  by  mistake  set  out  an  in- 
correct copy  of  the  note  it  was  given  to  se- 
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cure  Iiad  possession  of  the  mortgage  does 
not  import  such  a  lack  of  diligence  as  would 
bar  an  action  for  reformation  in  three  years 
from  its  date,  instead  of  three  years  from 
the  discovery  of  the  mistake  as  provided  by 
Code  Civ.  Proc.  §  338,  subd.  4.  Tarke  v. 
Bingham,  123  Cal.  163,  55  Pac.  759.  Record- 
ing of  a  mortgage  does  not  put  the  mort- 
gagor on  inquiry  to  discover  the  mistake. 
American  Freehold  Land  Mortg.  Co.  v.  Pace, 
23  Tex.  Civ.  App.  222,  56  S.  W.  377. 

75.  Swinebroad  v.  Wood,  123  Ky.  664,  97 
S.  W.  25,  29  Ky.  L.  Rep.  1202. 

76.  AZa&awa.— Peacock  v.  Bethea,  151 
Ala.  141,  43  So.  864. 

Georgia. —  Wall  v.  Arrington,  13  Ga.  88, 
forty-four  years  was  laches. 

Illinois. —  Mcintosh  v.  Saunders,  68  111. 
128  (twenty-two  years  was  not  laches)  ;  Cal- 
verly  v.  Harper,  40  111.  App.  96  (seventeen 
years  was  not  laches ) . 

loica. —  Goodrich  r.  Fogarty,  130  Iowa  223, 
106  N.  W.  616  (four  months  was  not  laches)  ; 
Hurto  V.  Grant,  90  Iowa  414,  57  N.  W.  899 
( ten  years  was  laches ) . 

Kansas. — Parsons  First  Nat.  Bank  r.  Went- 
worth,  28  Kan.  183,  four  years  was  not 
laches. 

Maine. —  Norris  v.  Laberee,  58  Me.  260, 
twenty  years  was  laches. 

Michigan. —  Hoard  v.  Stone,  58  Mich.  578, 
26  N.  W.  141,  ten  years  was  laches. 

New  Hampshire. —  Daggett  v.  Ayer,  65 
N.  H.  82,  18  Atl.  169,  twelve  years  waa 
laches. 

Ohio. —  Piatt  v.  Sinton,  5  Ohio  Dec.  (Re- 
print) 547,  6  Am.  L.  Rec.  483,  twenty-seven 
years  was  laches. 

Rhode  Island. —  Middletown  v.  Newport 
Hospital,  16  R.  I.  319,  15  Atl.  800,  one  hun- 
dred and  thirty  years  was  laches. 

South  Carolina. —  Dennis  r.  Dennis,  4  Rich. 
Eq.  307,  thirty  years  was  laches. 

Tennessee. —  League  v.  Sowder,  (1908)  114 
S.  W.  844,  where  failure  to  assert  a  right  for 
twenty-five  years  did  not  estop  a  party  from 
setting  up  a  claim  to  the  land. 

Texas. —  Tevis  v.  Armstrong,  71  Tex.  59,  9 
S.  W.  134  (twentv-five  years  was  laches)  ; 
Lubbock  V.  Binns,  20  Tex.  Civ.  App.  407,  50 
S.  W.  584  (fortv  years  was  laches). 

See  42  Cent.  Big.  tit.  "  Reformation  of  In- 
struments," §  120. 

Laches  shown  see  Beard  v.  Hubble,  9  Gill 
(Md.)  420;  Gailey  v.  New  Castle  Elastic 
Pulp  Plaster  Co.,  34  Pa.  Super.  Ct.  533. 

Laches  not  shown  see  Peacock  r.  Bethea, 
151  Ala.  141,  43  So.  864;  Travelli  v.  Bow- 
man, 150  Cal.  587,  89  Pac.  347;  Union  Ice 
Co.  V.  Doyle,  6  Cal.  App.  284,  92  Pac.  112; 
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ment  containing  the  mistake,  others  have  acted  upon  the  worth  of  it,  a  very  short 
delay  may  constitute  laches. '^^ 

3.  Excuses  For  Delay.  Laches  may  sometimes  be  equitably  explained. 
Thus  where  a  party  has  been  in  possession  of  land  under  a  deed  which  failed  to 
properly  describe  the  premises,  laches  will  not  be  imputed  until  an  opposing  claim 
is  set  up.'^^  The  same  is  true  where  both  parties  have  relied  upon  the  erroneous 
instrument  with  discovery  of  the  mistake. '^'^ 

XII.  PARTIES. 

A.  Necessary  Parties  —  l.  In  Reforming  Contract  in  General.  The  gen- 
eral doctrine  as  to  parties  in  reformation  is,  that  all  persons  whose  interests  in 
the  subject-matter,  legal  or  equitable,  will  be  affected  by  the  decree,  are  necessary 
parties.  If  they  do  not  appear  as  parties  plaintiff,  they  should  then  be  joined 
as  parties  defendant. Thus  the  other  party  to  a  contract  is  always  a  necessary 
party,  and  a  party  whose  name  is  not  mentioned  in  an  instrument  cannot  main- 
tain suit,  if  his  complaint  does  not  connect  him  with  the  parties  to  it.®^ 

2.  In  Reforming  Deed  —  a.  In  General.  A  party  who  has  or  claims  such  an 
interest  in  land  as  to  render  it  necessary  or  desirable  that  such  interest  be  adjudi- 
cated is  a  necessary  party.      Hence  it  is  essential  that  grantors  and  grantees  or 


Venable  v.  Burton,  129  Ga.  537,  59  S.  E. 
253;  Carbine  v.  McCoy,  85  Ga.  185,  11  S.  E. 
651;  Arnstein  v.  Bernstein,  127  N.  Y.  App. 
Div.  550,  111  N.  Y.  Suppl.  987;  Toledo  v. 
Schiilters,  11  Ohio  Cir.  Ct.  528,  5  Ohio  Cir. 
Dec.  269. 

The  fact  that  plaintiff's  attorney,  who  did 

not  know  that  a  certain  trust  deed  was 
among  his  papers,  did  not  examine  it  is  not 
evidence  of  any  laches  that  would  defeat  an 
action  to  reform  the  description  in  the  deed. 
Travelh  v.  Bowman,  150  Cal.  587,  89  Pac. 
347. 

77.  Diman  v.  Providence,  etc.,  R.  Co.,  5 
R.  I.  130. 

78.  White  V.  White,  105  111.  313;  Hutson 
r.  Furnas,  31  Iowa  154;  Stith  r.  McKee,  87 
N.  C.  389. 

Possession  as  an  excuse. —  Where  a  party 
is  in  possession,  and  affirmative  action  hag 
never  become  necessary  within  the  period  of 
limitations  (Harris  ?-."lvey,  114  Ala.  363,  21 
So.  422;  Epperson  w  Epperson,  161  Mo.  577, 
61  S.  W.  853),  or  where  a  bill  is  filed  after 
the  intention  to  disturb  his  possession  is  dis- 
closed (Jones  V.  McNealv,  139  Ala.  378,  35 
So.  1022,  101  Am.  St.  Rep.  38),  limitation  is 
not  a  bar  to  a  correction  of  his  deed  in  an 
action  of  ejectment  against  him. 

79.  Canedy  r.  Marcy,  13  Gray  (Mass.) 
373;  Stines'?;.  Havs,  36  N.  J.  Eq.  364  [af- 
fwmed  in  38  N.  J.^Eq.  654], 

80.  Parties  generally  see  Parties,  30  Cyc. 
1  ei  seq. 

In  Massachusetts  in  a  suit  to  reform  a 
written  contract  of  sale  for  a  mistake  as  to 
the  party  intended  to  bo  bound,  plaintiff 
claiming  that  it  acted  merely  as  agent  of  the 
mainifacturer,  a  non-resident  corporation, 
and  bad  no  intention  of  binding  itself  per- 
sonally in  accordance  with  the  x'^'i-ittcn  con- 
tract. plaintiO'  was  required  to  join  such  non- 
resident corporation  as  a  jxirty  and  make 
such  service  on  it  as  the  court  should  order 


under  equity  rule  5,  and  then,  if  the  corpora- 
tion did  not  appear,  or  if  it  appeared  and 
moved  to  dismiss  for  want  of  jurisdiction, 
the  court  could  administer  appropriate  relief 
as  between  the  remaining  parties.  Eustis 
Mfg.  Co.  V.  Saco  Brick  Co.,  198  Mass.  212, 
84  N.  E.  449. 

81.  Hellman  v.  Schneider,  75  111.  422. 

82.  Pape  v.  Kaough,  23  Ind.  App.  525, 
55  N.  E.  775. 

83.  Getzelman  v.  Blazier,  112  111.  App, 
648 ;  Pierce  v.  Faunce,  47  Me.  507 ;  Norris  v. 
Hurd,  Walk.  (Mich.)  102;  Center  Creek 
Water,  etc.,  Co.  v.  Lindsay,  21  Utah  192,  60 
Pac.  559.  See  also  Walters  r.  Mitchell,  6 
Cal.  App.  410,  92  Pac.  315;  Wells  v.  Gay, 
(Miss.  1908)  46  So.  497. 

A  claimant,  on  his  own  motion,  should  be 
admitted  as  a  party  where  it  appears  that  he 
was  necessary.  Getzelman  v.  Blazier,  112 
111.  App.  648. 

Who  have  adjudicable  interests. — An  inter- 
mediary and  his  wife  through  whom  the  title 
to  lands  was  conveyed  by  a  tenant  by  the 
curtesy  to  his  wife  by  incorrect  descriptions 
are  necessary  parties.  Vanderbeck  v.  Perry, 
28  N.  J.  Eq.  367.  Original  grantors,  remain- 
der-men, beneficiaries  of  a  fund  under  the 
husband's  will,  a  purchaser  at  the  sale  are 
necessary  parties  to  a  suit  by  the  personal 
representative  of  the  wife  to  reform  a  deed 
so  as  to  create  tenancy  in  common  and  de- 
feat the  right  of  the  husband  as  survivor^  to 
an  estate  by  interests,  and  for  an  accounting 
of  half  the  proceeds  of  its  sale.  Thiefes  r. 
Mason,   (N.  J.  Ch.  1897)   3i)  Atl.  940. 

Foreclosure  deed. —  A  bill  wliich  alleges 
that  B.  o^^^^ing  lots  1  and  2.  in  block  4.  sold 
the  same  to  E,  but  by  mistalco  conveyed  lota 
1  and  2.  in  block  1  :  that  E  executed  a  mort- 
gage on  lots  1  and  2.  in  block  1,  to  com- 
plainant; iliat  it  was  the  intention  to  mort- 
gage lots  1  and  2,  in  block  4;  that  there  wag 
a  foreclosure;  that  the  error  in  the  descrij)- 
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their  representatives  and  owners  should  be  joined  to  have  their  interests 
adjudicated.  If  such  parties  are  dead,  their  heirs,  or  those  claiming  under  them, 
should  be  joined. It  is  unnecessary,  however,  to  join  those  not  affected  by  the 
mistake  immediately  or  consequentially,^^  such  as,  a  scrivener  or  attorney, the 
recorder  who  copied  the  deed,^^  or  the  wife  of  a  judgment  debtor,  who  was  a  party 
to  the  suit  in  which  the  judgment  was  rendered  under  which  the  land  was  sold.^*^ 

b.  Slieriff  s  Deed.  The  general  rule  applies  that  parties  directly  or  conse- 
quentially affected  are  necessary  parties.  The  sheriff,  or  the  person  who  acted  in 
his  stead,  is  not  a  necessary  party, but  the  execution  debtor  should  always  be 
joined.''^ 

3.  In  Reforming  Mortgage  —  a.  Of  Realty.  The  mortgagee  and  the  assignee 
or  purchaser  of  a  mortgage  or  their  representatives  are  necessary  parties  in  a  suit 
to  reform  a  mortgage. ^'^  But  the  assignee  is  not  a  necessary  party,  if  on  the  coming 
in  of  the  answer  notice  is  given,  and  the  future  management  of  the  suit  is  offered 
him,  so  that  a  judgment  will  be  binding  on  him  as  respects  the  mistake. 

b.  Of  Personalty.  A  chattel  mortgage  cannot  be  reformed  when  the  mort- 
gagees are  not  made  parties  to  the  action. 

4.  In  Reforming  Lease.  In  a  bill  by  the  assignee  of  the  sublessee,  an  inac- 
curacy of  description  will  not  be  corrected  without  making  the  sublessee  a  party. 

5.  In  Reforming  Trust  Deed.    Grantors,  purchasers  at  a  trustee's  sale,  and 


tion  ran  through  the  foreclosure  suit,  and 
entered  into  the  decree  and  the  deed  to  com- 
plainant; that  B,  after  E's  purchase,  and 
before  the  foreclosure,  sold  lots  1  and  2,  in 
block  4,  to  G,  who  leased  to  W,  and  which 
prays  that  complainant  be  decreed  the  equi- 
table owner  of  lots  1  and  2,  in  block  4,  must 
make  B  and  E  parties  defendant.  Gates  v. 
Union  Naval  Stores  Co.,  92  Miss.  227,  45  So. 
979. 

84.  Oliver  i\  Clifton,  59  Ark.  187,  26 
S.  W.  817;  De  Groot  v.  Wright,  9  N.  J.  Eq. 
55.  Especially  where  the  claim  is  derived  by 
deeds  of  warranty.  Indian  River  Mfg.  Co. 
V.  Wooten,  48  Fla.  271,  278,  37  So.  731; 
Davis  i\  Rogers,  33  Me.  222 ;  Cramer  v.  Ben- 
ton, 4  Lans.  (N.  Y.)  291,  60  Barb.  216.  See 
also  Walters  r.  Mitchell,  G  Cal.  App.  410,  92 
Pac.  315;  Bonvillain  v.  Bodenheimer,  117  La. 
793,  42  So.  273. 

Where  the  title  has  been  acquired  without 
warranty  parties  from  whom  such  title  was 
acquired  are  not  necessary.  Indian  River 
Mfg.  Co.  V.  Wooten,  48  Fla.  271,  278,  37  So. 
731;  Farmers',  etc.,  Bank  v.  Detroit,  12  Mich. 
445. 

85.  Watson  Chicago,  etc.,  R.  Co.,  46 
Minn.  321,  48  N.  W.  1129. 

86.  Overly  v.  Tipton,  68  Ind.  410,  hold- 
ing also  that  a  grantee's  administrator  need 
not  be  made  a  party. 

87.  See  cases  cited  infra,  this  note. 
Land  was  purchased  by  a  husband  with 

the  understanding  that  title  was  to  rest  in 
him  and  his  wife  jointly. — -The  wife  pro- 
cured a  deed  from  the  vendor  Avithout  her 
husband's  knowledge  to  her  sole  and  separate 
use.  After  her  death  in  an  action  by  the 
husband  against  the  wife's  heirs,  to  reform, 
the  vendor  is  not  a  necessary  party,  since  he 
made  no  claim  to  the  land.  Owen  v.  Wil- 
liams, (Tenn.  Ch.  App.  1899)  55  S.  W.  18. 

The  common  grantee  of  plaintiff  and  de- 
fendant of  a  dominant  and  servient  tenement 


is  not  a  necessary  party.  Grossbach  v.  Brown, 
72  Wis.  458,  40  N.  W.  494. 

A  deed  v/hich  conveyed  a  life-estate  with 
remainder  to  the  heirs  of  the  grantee,  but 
which  was  intended  to  convey  the  fee  simple 
to  the  grantee,  was  corrected  in  a  proceeding 
to  which  the  heirs  were  not  parties.  After- 
ward complainant,  to  whom  the  land  was 
conveyed  in  fee  by  the  grantee,  was  dispos- 
sessed by  defendants,  claiming  under  the 
heirs.  It  was  held,  in  an  action  in  which 
complainant  prayed  the  court  to  adjudge 
that  the  decree  reforming  the  deed  con- 
cluded the  heirs,  or  that  the  court  decree 
that  the  title  acquired  by  defendants  was 
acquired  in  trust  for  complainant,  that  the 
original  grantor,  and  one  to  whom  the  land 
was  conveyed  in  trust  for  the  original  grantee, 
were  not  necessary  parties.  Chafiin  v.  Hull, 
39  Fed.  887. 

88.  Kenney  v.  Parks,  (Cal.  1898)  54  Pac. 
251. 

89.  King  V.  Bales,  44  Ind.  219. 

90.  Power  v.  Burd,  18  Mont.  22,  43  Pac. 
1094. 

91.  See  Gates  v.  Union  Naval  Stores  Co., 
92  Miss.  227,  45  So.  979. 

92.  Reddick  v.  Long,  124  Ala.  260,  27  So. 
402;  Butler  r.  Clark,  66  Hun  (N.  Y.)  444, 
21  N.  Y.  Suppl.  415,  29  Abb.  N.  Cas.  413. 

93.  Roberts  v.  Chamberlain,  30  Kan.  677, 
2  Pac.  838;  Butler  v.  Clark,  66  Hun  (N.  Y.) 
444,  21  N.  Y.  Suppl.  444,  29  Abb.  N.  Cas. 
413. 

94.  Haley  v.  Baglev,  37  Mo.  363. 

95.  Cumberland  Trust  Co.  v.  Padgett,  70 
N.  J.  Eq.  349,  61  Atl.  837;  Ryshpan  v.  Gold- 
berg, 8  Misc.  (N.  Y.)  442,  28  N.  Y.  Suppl. 
657. 

96.  Andrews  v.  Gillespie,  47  N.  Y.  487. 

97.  Jewell  v.  Simpson,  38  Kan.  368,  17 
Pac.  463. 

98.  Boyle  v.  Peabody  Heights  Co.,  40  Md. 
623. 
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lien-holders,  being  materially  interested,  are  necessary  parties  in  a  suit  to  reform  a 
trust  deed.'-*' 

6.  In  Reforming  Insurance  Policy.  It  is  necessary  to  join  the  assignor  of  the 
the  policy,  as  such  contract  was  made  by  him.^ 

7.  In  Reforming  Assignment  For  Creditors.  All  the  creditors  of  the  assignor, 
provided  for  in  the  assignment,  joint  and  individual,  must  appear  plaintiffs  or 
defendants,  and  the  instrument  will  not  be  reformed  when  such  persons  are  not 
parties.^ 

•8.  In  Reforming  Official  Bond.  In  action  by  a  private  party  for  breach  of 
the  conditions  of  the  official  bond  of  a  county  officer,  the  county  need  not  be  made 
a  party.^ 

9.  In  Reforming  Contract  to  Pay  Debts  of  Partnership.  Where  a  person 
contracts  with  a  firm  generall}^  to  pay  all  its  debts,  and  creditors  subsequently 
sue  on  notes  made  by  the  firm  and  on  a  contract  to  compel  payment  of  the  notes, 
if  the  members  of  the  firm  have  not  been  made  parties,  there  can  be  no  reformation  * 

10.  In  Reforming  County  Warrant.  The  trustees  who  issued  the  warrants, 
or  their  successors,  shall  be  brought  before  the  court  in  a  suit  to  reform  county 
warrants.^ 

B.  Proper  Parties  —  l.  In  General.  Every  person  is  a  proper  party  who 
is  interested  in  the  suit  indirectly  or  who  could  thereafter  be  interested  as  claimants 
under  the  original  parties.^ 

2.  In  Reforming  Deed  —  a.  In  General.  In  conformity  with  the  above  gen- 
eral rule  every  person  who  has  an  interest  in  the  property  in  dispute,  or  who  could 
acquire  an  interest  therein,  is  a  party  proper  to  be  joined  in  a  suit  to  reform  a 
deed.'^  It  is  needless,  however,  to  join  persons  whose  existence  is  doubtful,^  or 
who  could  in  nowise  be  affected  by  the  decree;  ^  and  it  logically  follows  that  a  per- 
son without  an  interest  in  the  land  in  question  cannot  maintain  a  suit  to  reform. 
But  a  co-vendee  or  surety  on  the  purchase-money,"  executors  in  possession  as  well 
as  legatees  and  devisees  claiming  under  a  will,^^  or  the  wife  of  a  grantee  having  an 
inchoate  right  of  dower     are  parties  properly  joined. 


99.  Brodie  f.  Skelton,  11  Ark.  120;  Horner 
t/.  Bramwell,  23  Colo.  238,  47  Pac.  462. 

1.  Georgia  Trust  Co.  v.  Scottish  Union, 
etc.,  Ins.  Co.,  119  Ga.  672,  46  S.  E.  855; 
Sykora  v.  Forest  City  Mut.  Ins.  Co.,  7  Ohio 
Dec.  (Reprint)   372,  2  Cine.  L.  Bui.  223. 

By  N.  Y.  Code  Civ.  Proc.  §  449,  one  who 
insures  his  life  stands  in  the  relation  of  the 
trustee  of  an  express  trust  to  the  assignee 
of  the  interest  of  the  beneficiaries  and  may 
maintain  an  action  to  reform  a  policy  as  to 
premiums  to  be  paid.  Hunt  r.  Provident 
Sav.  L.  Assur.  Soc,  77  N.  Y.  App.  Div.  338, 
79  N.  Y.  Suppl.  74. 

Where  a  fire  policy  is  made  conditionally 
payable  to  a  mortgagee,  whose  debt  is  less 
than  the  amount  of  the  policy,  the  mortgagee 
or  his  personal  representatives  are  necessary 
parties.  Taylor  i\  Glens  Falls  Ins.  Co.,  44 
Fla.  273,  32  So.  887. 

2.  Smith  t.  Howard,  20  How.  Pr.  (N.  Y.) 
151. 

3.  Stewart  r.  Carter,  4  Nebr.  564. 

4.  Durham  v.  Bischof,  47  Jnd.  211. 

5.  Goldsmith  r.  Stewart.  45  Ark.  149. 

6.  See  Parties,  30  Cvc.  1  r/  f^cq.  See  also 
Griffin  r.  Stewart,  101  Ga.  720.  29  S.  E.  29. 

Trustee  in  bankruptcy. —  Wh(Me.  after  a 
cor])()ration  had  failed  to  perform  a  contract 
for  the  sale  of  iron  in  payment  of  a  creditor's 
claim,  the  corporation  became  a  bankrupt, 


and  plaintiff  brought  suit  to  reform  the  con- 
tract for  mistake  and  to  have  his  damages 
because  of  the  breach  ascertained,  etc.,  the 
corporation's  trustee  in  bankruptcy  was  a 
proper,  if  not  necessary,  party  defendant. 
Merritt  v.  Coffin,  152  Ala.  474,  44  So.  622. 

7.  Griffin  v.  Stewart,  101  Ga.  720,  29  S.  E. 
29;  Silliman  v.  Taylor,  35  Tex.  Civ.  App. 
490,  80  S.  W.  651. 

8.  Rosser  ?;.  Georgia  Pac.  R.  Co.,  102  Ga. 
164,  29  S.  E.  171. 

A  decree  reforming  a  deed  will  not  be 
set  aside  merely  because  there  was  no  at- 
tempt to  make  parties  defendant  alleged 
heirs  of  the  deceased  grantor  whose  very  ex- 
istence was  in  considerable  doubt,  whose 
whereabouts  was  unknown,  who  had  not 
been  heard  from  for  years,  and  who  had  no 
interest  in  the  result.  Rosser  v.  Georgia  Pac. 
R.  Co.,  102  Ga.  164,  29  S.  E.  171. 

9.  Lytle  f.  Sandefur,  93  Ala.  396,  9  So. 
260;  Wieneke  Deputv.  31  Ind.  App.  621, 
68  N.  E.  921 ;  Lvon  r.  Paije,  21  IMo.  104. 

10.  Thiofes  r.'  Mason,  1;N.  J.  Ch.  1897) 
36  Atl.  946. 

11.  Kinney  r.  Ensmino-or,  87  Ala.  340.  6 
So.  72. 

12.  Kenney  ih  Parks.  (Cal.  1898)  54  Pac. 
251. 

13.  Damm  v.  Moon,  48  ISlich.  510,  12  N.  W. 
679. 
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b.  Sheriff's  Deed.  Under  the  same  general  rule  above  stated,  the  sheriff 
who  has  wrongly  described  land  sold  by  him  under  mortgage  foreclosure,  has  an 
interest  both  as  an  individual  and  as  trustee  of  an  express  trust,  and  to  prevent 
injury  to  himself  and  to  the  grantor  in  the  mortgage,  is  a  proper  party  to  bring 
suit/*  Purchasers  at  execution,  judgment  debtors,  and  the  husband  of  the 
ancestor  of  the  judgment  debtors  who  has  been  made  a  party  as  tenant  by  the 
curtesy  and  administrator  of  her  estate  are  also  proper  parties  who  should  be 
brought  before  the  court. 

3.  In  Reforming  Mortgage.  The  same  principle  of  adjusting  all  interests 
makes  it  proper  to  join  the  holder  of  a  second  mortgage. 

4.  In  Reforming  Lease.  The  lessee  who  had  assigned  the  lease  was  properly 
joined  with  his  assignee  as  a  party  defendant. 

C.  JoindeF  of  Parties.  Where  plaintiffs  have  a  common  interest  in  the 
subject  of  the  suit  and  the  liability  of  the  defendants  is  common  in  respect  to  all 
of  them  thereto,  joinder  is  warranted. But  parties  asserting  several  and  distinct 
rights  to  reform  cannot  unite  as  plaintiffs  in  the  same  suit.^^ 

D.  Defect  of  Parties.  A  court  of  equity  should  not  undertake  to  reform  a 
written  instrument  without  having  before  it  all  the  parties  to  be  affected  by  the  pro- 
posed reformation.^*^ 

XIII.  PROCESS  AND  APPEARANCE. 

The  general  rules  governing  the  serving  of  process-^  and  the  appearance ^-  of 
parties  apply  in  the  reformation  of  instruments  which  apply  generally  in  other 
equity  proceedings.^^ 

XIV.  PLEADING.^* 

A.  Bill,  Complaint,  or  Petition  —  l.  Cause  of  Action.  The  usual  and 
customary  rules  regulating  the  pleading  of  a  case  in  equity  govern  the  pleading 
of  a  cause  in  reformation.^^    The  material  facts  constituting  the  cause  of  action 


14.  Dodson  v.  Lomax,  113  Mo.  555,  21 
S.  W.  25. 

A  sheriff  having  gone  out  of  office,  the 

present  incumbent  of  the  sheriff's  office  is 
properly  a  party  where  a  portion  of  the  relief 
is  to  have  declared  void  a  subsequent  exe- 
cution sale  of  the  same  property  imder  an- 
other judgment  against  the  same  judgment 
debtor,  and  to  restrain  the  execution  of  a  cer- 
tificate of  sale  or  a  deed  based  on  such  sale. 
]^utler  V.  Clark,  06  Hun  (N.  Y.)  444,  21 
N.  Y.  Suppl.  415,  29  Abb.  N.  Cas.  413,  Van 
Brunt,  P.  J.,  dissenting. 

15.  Butler  v.  Clark,  66  Hun  (N.  Y.)  444, 
21  N.  Y.  Suppl.  415,  29  Abb.  N.  Cas.  413. 

16.  Scott  V.  Gordon,  109  Mo.,  App.  695, 
83  S.  W.  550. 

The  indorsement  of  a  policy  of  insurance 
by  the  company  on  its  assignment  to  a 
mortgagee,  making  it  payable  to  him  in 
case  of  loss,  will  not  render  the  company  a 
proper  party  defendant  to  an  action  brought 
against  the  mortgagor  after  destruction  by 
fire,  for  reformation  of  the  mortgage  in  re- 
spect of  a  misdescription.  Newman  v.  Home 
Ins.  Co.,  20  Minn.  422. 

17.  Hackett  i\  View,  109  K  Y.  App.  Div. 
351,  95  N.  Y.  Suppl.  675. 

18.  See  Parties,  30  Cyc.  1  et  seq.  See  also 
Hudspeth  v.  Thomason,  46  Ala.  470. 

19.  Dod  V.  Paul,  42  N.  J.  Eq.  154,  7  Atl. 
670. 

20.  Walters  r.  Mitchell,  6  Cal.  App.  410, 
92  Pac.  315. 
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For  example  an  alleged  latent  misdescrip- 
tion in  a  deed  forming  a  link  in  a  chain  of 
title  cannot  be  corrected  when  a  vendor  in 
such  conveyance  has  not  been  made  a  party 
to  the  suit,  in  which  a  reformation  of  the 
instrument  is  sought.  Bonvillian  v.  Boden- 
heimer,  117  La.  793,  42  So.  273. 

This  includes  all  persons  having  a  legal 
or  equitable  interest  in  the  subject-matter  of 
the  suit,  and  if  those  having  interest  identi- 
cal with  the  complainant  refuse  t®  join  as 
such,  they  must  be  made  defendants.  Wyche 
V.  Green,"  32  Ga.  341. 

Hence  if  parties  baring  essential  interest, 
as  plaintiffs  or  defendants,  have  not  been 
made  parties,  the  bill  is  defective  and  it  will 
be  dismissed.  Morgan  v.  Meuth,  60  Mich. 
238,  27  N.  W.  509 ;  Daggett  v.  Ayer,  65  N.  H. 
82,  18  Atl.  169. 

21.  Process  generally  see  Process,  32  Cyc. 
500. 

22.  Appearance  generally  see  Appear- 
ances, 3  Cyc.  500. 

23.  See  Equity,  16  Cyc.  269  et  seq. 

Thus  the  want  of  validity  in  the  notice 
served  upon  the  agent  of  a  foreign  insurance 
company  is  w^aived  by  its  subsequent  appear- 
ance and  pleading.  Franklin  Ins.  Co.  v. 
McCrea,  4  Greene   (Iowa)  229. 

24.  Prayer  for  relief  see  infra,  XIV,  A,  3. 
Relief  incidental  or  additional  see  infra, 

XVI,  B,  4,  c. 

25.  See  Equity,  16  Cyc.  216-  et  seq.; 
Pleading,  31  Cyc.  1  et  seq. 


REFORMATION  OF  INSTRUMENTS   [34  Cyc]  971 


should  be  set  forth  in  clear  and  concise  language.^*'  And  at  all  times  the  allega- 
tion should  be  specific,  and  not  general."  If  a  complaint  alleges  facts  which 
constitute  a  good  cause  of  action  at  law,  but  shows  no  case  for  equitable  relief, 
such  complaint  will  be  dismissed. A  complaint  to  reform  an  instrument  and 
enforce  it  as  reformed  states  but  a  single  cause  of  action. It  is  not  a  misjoinder 
to  unite  an  action  to  correct  a  mortgage  with  one  to  foreclose,^^  or  to  ask  for  a 
correction  and  the  recovery  of  a  money  judgment,  because  the  reformation  is  a 
necessary  incident  to  the  other  actions. But  where  a  petition  seeks  to  reform 
an  instrument  between  the  parties  and  also  to  enforce  it,  the  allegations  must  be 
sufficient  for  both  purposes. 

2.  Material  Allegations  —  a.  In  General.  In  order  to  make  out  a  good 
cause  of  action,  the  bill,  complaint,  or  petition  should  show  every  element  neces- 
sary to  entitle  the  complainant  to  equitable  relief, ^ith  especial  reference  to  the 


26.  Pearson  v.  Dancer,  144  Ala.  427,  39 
So.  474;  Langmede  v.  Weaver,  65  Ohio  St. 
17,  60  N.  E.  992;  Hawkins  r.  Jackson,  2 
Hall  &  T.  301,  47  Eng.  Reprint  1677,  19 
L.  J.  Ch.  451,  2  Macn.  &  G.  372,  48  Eng.  Ch. 
287,  42  Eng.  Reprint  144. 

In  a  suit  against  one  J  and  the  bank  to  re- 
form plaintiff's  indorsement  on  a  note,  trans- 
ferred by  P  to  J,  averments  that  J  was  and 
still  is  cashier  of  the  bank  and  that  said 
note  is  held  "  either  by  J,  or  by  said  bank 
with  full  notice  of  the  facts  "  do  not  consti- 
tute a  cause  of  action  against  the  bank, 
Leidersdorf  v.  Second  Ward  Sav.  Bank,  50 
Wis.  406,  7  N.  W.  306. 

A  bill  was  filed  to  reform  a  warrant,  drawn 
on  a  city  treasurer  in  favor  of  complainant 
but  by  mistake  designating  the  wrong  fund 
out  of  which  it  was  to  be  paid.  It  failed  to 
aver  money  in  the  hands  of  the  treasurer  or 
a  tax  levy  against  which  the  warrant  could 
be  drawn  at  the  time  of  issue.  The  bill  was 
held  to  be  fatally  defective.  East  St.  Louis 
V.  L.  M.  Rumsev  Mfg.  Co.,  34  111.  App.  458. 

27.  Kent  r.  Snvder,  30  Cal.  666;  Gould 
f.  Glass,  120  Ga.  50,  47  S.  E.  505;  Baldwin 
r.  Kerlin,  46  Ind.  426. 

Uncertainty  in  description  and  amount  of 
property  claimed  in  a  complaint  makes  it 
bad.  Center  Creek  Water,  etc.,  Co.  v.  Lind- 
sav,  21  Utah  192,  60  Pac.  559. 

28.  Walker  r.  Leland,  4  N.  Y.  St.  395, 
where  the  complaint  alleged  that  a  deed  con- 
veyed with  covenants  of  seizin,  of  warranty, 
of  quiet  possession,  etc.,  and  the  relief  de- 
manded was  for  reformation.  Compare 
Prater  v.  Bennett,  98  Ga.  413,  25  S.  E.  510. 

29.  Pope  V.  Kelly,  24  Misc.  (N.  Y.)  508, 
53  N.  Y.  Suppl.  904.  See  also  Gooding  v. 
McAlister,  9  How.  Pr.  (N.  Y.)  123. 

A  bill  to  reform  is  not  rendered  multi- 
farious because  it  seeks  to  recover  damages 
in  the  same  action.  Prater  r.  Bennett,  98 
Ga.  413,  25  S.  E.  510. 

Enforcement  of  a  contract  may  be  sought 
tojj;-otlu'r  with  reformation  of  the  same  in  the 
same  bill.  Hutchinson  r.  Ainsworth,  73  Cal. 
452,  15  Pac.  82,  2  Am.  St.  Rep.  823;  Frank- 
lin Ttis.  Co.  r.  MeCrea,  4  Greene  (Towa)  229; 
McClurg  V.  Phillips,  49  Mo.  315;  Mever  v. 
Van  Collem,  7  Abb.  Pr.  (N.  Y.)  222-  Gil- 
branson  v.  Squier,  5  Wash.  99,  31  Pac.  423. 
See  also  Escli  i'.  Home  Ins.  Co.,  78  Iowa 


334,  43  N.  W.  229,  16  Am.  St.  Rep.  443; 
Newcomer  v.  Kline,  11  Gill  &  J.  (Md.)  457, 
37  Am.  Dec.  74. 

In  Indiana  Burns  Rev.  St.  §  280,  provides 
that  a  written  instrument  may  be  corrected 
in  any  action,  when  essential  to  a  complete 
remedy.  Where  complaint  is  sufficient  both 
for  reformation  and  possession,  and  the  stat- 
ute permits  the  issues  to  be  tendered  in  the 
same  action,  there  was  no  need  on  demurrer 
to  determine  whether  one  issue  or  the  other 
would  control,  save  only  in  so  far  as  delay 
in  bringing  the  action  was  concerned.  Earl 
r.  Van  Natta,  29  Ind.  App.  532,  64  N.  E. 
901. 

Specific  performance  may  be  asked  for  in 
the  same  bill  with  prayer  for  reformation. 
Waterman  r.  Dutton,  6  Wis.  265. 

30.  Hutcliinson  v.  Ainsworth,  63  Cal.  286; 
Allen  V.  Elder,  76  Ga.  674,  2  Am.  St.  Rep. 
63. 

A  complaint  to  reform  and  foreclose  a 

mortgage  states  but  one  cause  of  action.  See 
Hutchinson  v.  Ainsworth,  73  Cal.  452,  15 
Pac.  82,  2  Am.  St.  Rep.  823. 

Omission  of  a  seal  supplied  in  a  suit  to 
foreclose. — A  prayer  in  a  bill  to  foreclose  a 
mortgage  that  the  omission  of  the  seal  from 
the  mortgage  by  mistake  may  be  supplied 
does  not  constitute  a  distinct  cause  of  action. 
McClurg  r.  Phillips,  49  Mo.  315. 

31.  Stewart  r.  Carter,  4  Nebr.  564. 
Damages  for  breach  may  be  joined  with 

praver  for  reformation.  West  v.  Suda,  69 
Conn.  60,  36  Atl.  1015;  Butler  v.  Barnes,  60 
Conn.  170,  21  Atl.  419,  12  L.  R.  A.  273: 
Prater  v.  Bennett,  98  Ga.  413,  25  S.  E.  510; 
Cameron  r.  White,  74  Wis.  425,  43  N.  Vv'. 
155,  5  L.  R.  A.  493;  Harrison  r.  Juneau 
Bank,  17  Wis.  340.  See  also  Joinder  and 
Splitting  of  Actions,  23  Cyc.  420. 

In  Connecticut  under  Gen.  St.  §  877.  which 
permits  courts  to  administer  legal  and  equi- 
table remedies  in  favor  of  either  \y.\viy  in 
one  and  the  same  suit,  a  vendee  of  land  may 
join  an  actioii  for  the  roforniaticni  (if  a  dood 
with  one  for  breach  of  the  covenants  of  war- 
rantv  contained  in  the  deed.  Butler  V. 
Barnes,  60  Conn.  170,  21  Atl.  419.  12  L.  R.  A. 
273. 

32.  Delaware  Ins.  Co.  r.  Pennsvlvania  F. 
Ins.  Co.,  126  Ga.  380.  55  S.  E.  330. 

33.  A I  aha  ni  a. —  Vencock     r.     Bethea,  151 
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following:  (1)  The  grounds  of  reformation;  (2)  the  agreement  actually  made;  and 
(3)  the  agreement  which  the  parties  intended  to  make.^^ 

b.  Description  of  Instrument  as  Made  and  as  Intended  —  (i)  In  General. 
It  should  appear  from  the  ahegations  in  the  bill  seeking  a  reformation  of  the 
instrument  what  the  real  agreement  was,  what  the  agreement  as  reduced  to 
writing  was,  and  wherein  the  writing  fails  to  embody  the  real  agreement.^^  The 


Ala.  141,  43  So.  864;  Kilgore  Redmill,  121 
Ala.  485,  25  So.  766. 

California. —  Union  Ice  Co.  v.  Doyle,  6  Cal. 
App.  284,  92  Pac.  112,  holding  that  an  allega- 
tion that  the  grantors  sold  the  plant  and 
land  in  order  to  secure  payment  of  a  debt  due 
them  from  the  owners  of  the  plant,  it  suf- 
ficiently alleged  the  receipt  of  a  consideration 
for  the  conveyance  to  render  the  complaint 
for  reformation  impervious  to  a  general  de- 
murrer. 

Indiana. —  Johnson  v.  Sherwood,  34  Ind. 
App.  490.  73  N.  E.  180;  Webb  v.  Hammond, 
31  Ind.  App.  613,  08  N.  E.  916;  Smelser  v. 
Pugh,  29  Ind.  App.  614,  64  N.  E.  943.  See 
Radebaugh  v.  Scanlan,  41  Ind.  App.  109,  82 
N.  E.  544,  for  allegations  held  to  be  sufficient. 

New  York. —  Barnard  v.  Gantz,  14€  N.  Y. 
249,  35  N.  E.  430;  Avery  v.  Equitable  L. 
Assur.  Soc,  52  Hun  392,  5  N.  Y.  Suppl.  278 
{reversed  on  other  grounds  in  117  N.  Y.  451, 
23  N.  E.  3]. 

North  Carolina. —  Webb  v.  Borden,  145 
N.  C.  188,  58  S.  E.  1083. 

Oregon. —  Meier  f.  Kellv,  20  Oreg.  86,  25 
Pac.  73. 

C7to7/,.— Marks  r.  Taylor,  23  Utah  152,  63 
Pac.  897,  23  Utah  470,  65  Pac.  203. 

West  Virginia. —  Harper  v.  Combs,  61 
W.  Va.  561,  56  S.  E.  902. 

Wisconsin. —  Grossbach  v.  Brown,  72  Wis. 
458,  40        w.  494. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  141. 

A  trustee  in  a  trust  deed  cannot  maintain 
an  action  to  reform  so  as  to  include  other 
lands,  without  showing  that  the  debt  secured 
has  not  been  paid.  Dessart  v.  Bonynge, 
(Ariz.)  85  Pac.  723. 

Averments  of  extrinsic  facts  are  amendable, 
and  upon  a  motion  to  dismiss  for  want  of 
equity,  these  amendments  must  be  considered 
as  made.  Greene  v.  Dickson,  119  Ala.  346,24 
So.  422,  72  Am.  St.  Rep.  920.  See  Motiotn^s, 
28  Cyc.  1.  In  Greene  r.  Dickson,  supra, 
in  a  bill  to  reform  a  conveyance  which 
omits  the  county  and  state,  and  fails  to 
state  which  part  of  a  quarter  section  it  con- 
veys, an  averment  that  when  it  ws  executed 
the  property  belonged  to  grantors  who  were 
in  possession,  and  in  course  of  the  transac- 
tion they  pointed  out  the  boundaries  to 
grantee,  dispenses  with  an  averment  that 
grantors  owned  no  other  land  in  the  quarter 
section  in  question. 

Averment  of  notice  to  third  person. — 
Where  a  deed  of  trust  included  a  wrong 
tract  of  land,  and  the  debtor  conveyed  to  a 
third  party  the  tract  which  should  have  been 
included  in  the  trust,  a  bill  to  reform  the 
deed  of  trust  must  charge  notice  against 
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such  third  party  of  the  mistake.  Harper  v. 
Combs,  61  W.  Va.  561,  56  S.  E.  902. 

There  is  no  ambiguity  prejudicial  to  de- 
fendant where  complaint  to  reform  a  deed,  so 
as  to  convey  a  fee,  instead  of  a  life-estate, 
alleges  in  one  place  that  both  parties  were 
misled  by  the  reading  of  the  deed  by  the 
attorney  while  in  another  place  it  charges 
that  the  grantor  and  attorney,  knowing  that 
the  grantee  believed  the  deed  to  convey  a 
fee,  did  not  disclose  the  fact.  Kenney  v. 
Parks,  (Cal.  1898)  54  Pac.  251. 

When  the  written  instrument  and  the 
actual  contract  are  both  set  out  in  the  com- 
plaint, defective  allegations  in  regard 
thereto  may  be  treated  as  surplusage.  Gard- 
ner V.  California  Gurantee  Inv.  Co.,  137  Cal. 
71,  69  Pac.  844.  The  same  case  holds  that 
the  contract,  being  to  purchase  shares  in  de- 
fendant's investment  fund,  such  fund  need 
not  be  described  nor  need  the  by-laws  of  the 
corporation  be  set  out,  and  an  allegation 
that  it  was  according  to  the  modes  of  busi- 
ness of  building  and  loan  associations  suffi- 
ciently describes  the  conduct  of  the  business. 

Where  a  deed  expresses  a  consideration  of 
love  and  affection,  and  a  bill  to  reform  al- 
leges that  the  truth  of  the  consideration  was 
part  payment  of  a  debt,  giving  its  amount, 
it  is  not  demurrable  for  not  alleging  what 
part  of  the  debt  was  paid  by  the  conveyance. 
Orr  r.  Echols,  119  Ala.  340,  24  So.  357. 

Under  Cal.  Code  Civ.  Proc.  §§  1614,  1615,  an 
agreement  for  the  sale  of  land  need  not  re- 
cite an  adequate  consideration.  The  fact  of 
a  consideration  need  not  be  pleaded  there- 
fore in  a  suit  to  reform  a  contract  for  the 
sale  of  land.  Peasley  v.  McFadden,  68  Cal. 
611,  10  Pac.  179. 

Where  the  court  holds  that  a  bond  is  suffi- 
ciently certain  and  needs  no  reformation,  in 
a  suit  on  a  bond  to  discharge  a  defendant 
from  arrest,  it  is  error  to  overrule  a  de- 
murrer to  the  count  seeking  such  reforma- 
tion. Reeg  V.  Adams,  113  Wis.  175,  87 
K  W.  1067. 

34.  See  cases  cited  supra,  note  33. 

35.  Alabama. —  Kilgore  t'.  Redmill,  121 
Ala.  485,  25  So.  766. 

Arkansas. —  Fuller  v.  Hawkins,  60  Ark. 
304,  30  S.  W.  34. 

Connecticut. —  Tliompsonville  Scale  Mfg. 
Co.  r.  Osgood,  26  Conn.  16. 

Florida. —  Home  v.  J.  C.  Turner  Cypress 
Lumber  Co.,  55  Fla.  690,  45  So.  1016. 

Georgia. —  Delaware  Ins.  Co.  v.  Pennsvl- 
vania  F.  Ins.  Co.,  126  Ga.  380,  55  S.  E. 
330. 

Indiana. —  Baldwin  v.  Kerlin,  46  Ind.  426; 
Webb  r.  Hammond,  31  Ind.  App.  613,  68 
N.  E.  916. 
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terms,  not  the  effect,  of  the  contract  intended  to  be  entered  into  by  and  between 
the  parties  must  be  pleaded.^^ 

(ii)  Description  of  Land.  Where  the  instrument  to  be  reformed  employs 
descriptive  terms  with  respect  to  land,  the  pleadings  must  describe  the  prem- 
ises so  as  to  render  certain  the  location  and  the  boundaries;  and  a  failure  so 
to  do  renders  the  bill,  complaint,  or  petition  demurrable  for  uncertainty.^' 
Material  descriptions  well  pleaded,  however,  will  render  the  bill  good  against 
demurrer.^^ 

(ill)  Contradictory  Statements.  If  the  bill  alleges  contradictory  state- 
ments, as  to  the  contract  made  and  intended,  it  will  be  construed  most  strongly 
against  the  pleader. 

(iv)  Exhibits.  A  pleading  filed  for  reformation  should  also  state  the  contract 
in  full  with  all  material  exhibits. 

*e.  Performance  of  Conditions  Precedent  or  Readiness  to  Perform.  Gener- 
ally it  should  be  alleged  that  a  demand  to  correct  the  mistake  has  been  made  on 
defendant,  and  that  such  demand  was  followed  by  a  refusal. A  prior  request 
and  refusal  need  not  be  averred,  however,  when  the  facts  alleged  show  that  it 
would  have  been  vain  and  useless.^^  But  where  reformation  is  sought  as  an  incident 
to  some  other  action,  a  demand  and  refusal  to  correct  is  not  necessary.  So  there 
need  be  no  allegation  of  demand  where  the  bill  alleges  that  defendant  had  already 


Mississippi. —  Cliambliss  V.  Person,  77 
Miss.  806,  28  So.  21. 

Missouri. —  Able  v.  Union  Ins.  Co.,  26  Mo. 
56. 

New  York. —  Coles  v.  Bowne,  10  Paige  526. 

Oregon. —  Sellwood  v.  Henneman,  36  Oreg. 
575,  60  Pac.  12;  Meier  v.  Kelly,  20  Oreg.  86, 
25  Pac.  73;  Lewis  v.  Lewis,  5  Oreg.  169. 

West  Virginia. —  Anderson  v.  Jarrett,  43 
W.  Va.  246,  27  S.  E.  348. 

Wisconsin. —  James  v.  Cutler,  54  Wis.  172, 
10  N.  W.  147. 

United  States. —  Durham  v.  Fire,  etc.,  Ins. 
Co.,  22  Fed.  468,  10  Sawy.  526.  Compare^ 
Willard  v.  Davis,  122  Fed.  363. 

See  42  Cent.  Dig.  tit.  "Reformation  of 
Instruments,"  §  142. 

36.  Stephens  v.  Murton,  6  Oreg.  193.  Com- 
pare Willaxd  V.  Davis,  122  Fed.  363.  See 
also  Horne  v.  J.  C.  Turner  Cypress  Lumber 
Co.,  55  Fla.  690,  45  So.  1016.  In  Earl  v. 
Van  Natta,  29  Ind.  App.  532,  64  N.  E.  901, 
904,  the  court  said:  "In  pleading  the  ante- 
cedent contract  it  is  only  necessary  to  plead 
its  terms  positively  and  with  certainty,  so 
that  nothing  will  be  left  to  inference." 

37.  Satterfield  v.  Speir,  112  Ga.  84,  37 
S.  E.  211;  Center  Creek  Water,  etc.,  Co.  v. 
Lindsay,  21  Utah  192,  60  Pac.  559. 

For  example  a  declaration  showing  that 
plaintiff  and  a  deceased  person  had  been 
cenimon  owners  of  a  certain  tract,  and  that, 
while  the  latter  was  in  life,  defendant,  by 
fraudulently  causing  a  misdescription  to  be 
inserted  in  a  deed  to  himself  from  deceased, 
conveying  a  portion  of  the  land,  acquired 
possession  of  and  color  of  title  to  more  of 
the  land  than  he  really  bought,  and  in  con- 
sequence was  holding  adversely  to  plaintiff 
':ni(1  of  which  slie  owned  an  undivided  half, 
alleging  that  plaintiff  "set  forth  no  facts 
wliicli  would  show  title  in  her  in  or  to  the 
property  sued  for,  or  any  part  thereof,"  was 


good  against  demurrer.  Prater  v.  Bennett, 
98  Ga.  413,  25  S.  E.  510. 

38.  Ezzell  V.  Brown,  121  Ala.  150,  25  So. 
832;  Walls  i\  State,  140  Ind.  16,  38  N.  E. 
177;  Schautz  v.  Keener,  87  Iiid.  258. 

39.  Marshall  v.  Drawhorn,  27  Ga.  275. 

40.  Plowman  v.  Shidler,  36  Ind.  484.  Com- 
pare Overly  v.  Tipton,  68  Ind.  410'. 

The  contract  should  be  set  forth  in  the 
petition  or  attached  thereto  as  an  exhibit, 
so  that  from  it  and  the  allegations  it  may 
appear  that  it  does  not  conform  to  the  real 
contract.  Delaware  Ins.  Co.  v.  Pennsylvania 
F.  Ins.  Co.,  126  Ga.  380,  55  S.  E.  330. 

Setting  forth  the  true  description  intended, 
and  the  one  actually  given  in  the  deed,  and 
averring  the  mistake,  is  sufficient,  as  plead- 
ing, to  w^arrant  reforming  a  deed,  without 
setting  forth  a  copy  of  the  prior  engagement 
of  sale.    Ramsey  v.  Loomis,  6  Oreg.  367. 

41.  Lamkin  v.  Reese,  7  Ala.  170;  Beck  t>. 
Simmons,  7  Ala.  71;  Long  v.  Brown,  4  Ala. 
622;  Axtel  V.  Chase,  77  Ind.  74  [citing 
Bishop  ?;.  Brown,  51  Vt.  330]. 

Where  a  bill  for  reformation  of  a  deed  by 
a  subsequent  purchaser  of  the  property  does 
not  allege  want  of  notice  of  the  mistake, 
construing  it  most  strongly  against  the 
pleader,  she  must  be  held  to  Lave  known  of 
the  mistake  when  she  acquired  her  rights. 
Jones  V.  McNealy.  139  Ala.  378,  35^  So. 
1022,  101  Am.  St.  Rep.  38. 

42.  Robbins  r.  Battle  House  Co.,  74  Ala. 
499  [criticizing  Beck  v.  Simmons,  7  Ala.  71; 
Long  V.  Brown,  4  Ala.  622;  Lamkin  r.  Reese, 
7  Ala.  170]. 

When  defendant  had  instituted  ejectment 
against  complainant's  tenant,  it  is  not  neces- 
sary tha.t  a  bill  for  correction  of  a  mistake 
in  a  deed  allege  that  complainant  made  a 
request  to  defendant  to  correct  the  mistake. 
Jones  McNoaly,  139  Ala.  378,  35  So.  1022, 
101  An!.  St.  Rep.  38. 
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begun  to  trespass  on  land  in  dispute/^  or  where  a  bill  averred  that  possession  of 
land  had  been  demanded,  that  defendant  had  refused  to  give  possession,  and  a 
decree  pro  confesso  had  been  taken  against  one  of  them/* 

d.  Grounds  For  Reformation —  (i)  In  General.  The  grounds  for  reforma- 
tion are  mutual  mistake/^  or  mistake  on  one  side  and  fraud  or  inequitable  conduct 
on  the  other/®  and  to  constitute  a  good  cause  of  action,  the  grounds  upon  which 
it  is  based  must  be  alleged.*' 

(ii)  Mutual  Mistake.  It  is  necessary  to  aver  facts  showing  how  the  mis- 
take was  made,  whose  mistake  it  was,  and  what  brought  it  about,  so  that  the 
mutuality  may  appear.*^  In  all  cases  the  mutual  mistake  or  circumstances  from 
which  the  same  can  be  readily  inferred  should  be  alleged  with  precision  and  clear- 
ness,*^ although  averments  substantially  showing  mutuality  have  been  held  good;^^ 


43.  Weathers  v.  Hill,  92  Ala.  492,  9  So. 
412. 

44.  Lester  v.  Johnston,  137  Ala.  194,  33 
So.  880. 

45.  See  supra,  II,  A-D;  infra,  XIV,  A,  2, 
d,  (II). 

46.  See  supra,  II,  E;  XIV,  A,  2,  d,  (iii). 

47.  Fraud  or  mistake  is  indispensable  as  a 
ground  in  a  suit  to  Teform,  and  if  there  is 
no  allegation  or  averment  to  that  effect  the 
case  is  groundless.  Dunham  v.  New  Britain, 
55  Conn.  378,  11  Atl.  354;  Comer  v.  Himes, 
49  Ind.  482;  Baldwin  v.  Kerlin,  46  Ind.  426; 
White  V.  Port  Huron,  etc.,  R.  Co.,  13  Mich. 
356;  Anthony  r.  Rockefeller,  102  Mo.  App. 
326,  76  S.  W.  491 ;  Gaffney  Mercantile  Co.  v. 
Hopkins,  21  Mont.  13,  52  Pac.  561;  Leavitt 
V.  Palmer,  3  N.  Y.  19,  51  Am.  Dec.  333; 
Trotter  v.  Brevoort,  60  N.  Y.  App.  Div.  562, 
69  N.  Y.  Suppl.  1028;  Crossland  r.  Shober, 
60  N.  C.  562;  Grubb's  Appeal,  90  Pa.  St. 
228. 

An  objection  by  demurrer  to  a  petition  to 
reform  a  written  contract  is  well  taken  when 
it  is  sought  to  make  the  contract  include 
certain  provisions  which  were  omitted  there- 
from without  fraud  or  mistake.  Roberts  v. 
Elmore,  3  Ohio  Dec.  (Reprint)  208,  4  Wkly. 
L.  Gaz.  393. 

48.  Alabama. —  Miller  v.  Morris,  123  Ala. 
164,  27  So.  401. 

Florida. —  Horne  v.  J.  C.  Turner  Cvpress 
Lumber  Co.,  55  Fla.  690,  45  So.  1016.  " 

Georgia. —  Delaware  Ins.  Co.  v.  Pennsyl- 
vania F.  Ins.  Co.,  126  Ga.  380,  55  S.  E. 
330;  Gamble  v.  Knott,  40  Ga.  199. 

Idaho. —  Christensen  i'.  Hollingsworth,  6 
Ida.  87,  53  Pac.  211. 

Indiana. —  Keister  v.  Meyers,  115  Ind.  312, 
17  N.  E.  161;  Jones  v.  Sweet,  77  Ind.  187; 
Johnson  v.  Sherwood,  34  Ind.  App.  490,  73 
N.  E.  180.  See  also  Radebaugh  r.  Scanlan, 
41  Ind.  App.  109,  82  N.  E.  544. 

Kansas. —  Wendt  v.  Diemer,  6  Kan.  App. 
481,  58  Pac.  1003. 

Maryland. —  White  v.  Shaffer,  97  Md.  359, 
54  Atl".  974. 

New  Yo7~k. —  Maher  v.  Hibernia  Ins.  Co., 
67  N.  Y.  283. 

Oregon. —  Nolan  v.  Hughes,  (1908)  93  Pac. 
362.  94  Pac.  504;  Meier  v.  Kelly,  20  Oreg. 
86,  25  Pac.  73;  Lewis  r.  Lewis,  5  Oreg.  169. 

Tennessee. —  Harding  v.  Egin,  2  Tenn.  Ch. 
39. 


Virginia.—  Fudge  v.  Payne,  86  Va.  303,  10 
S.  E.  7. 

England. —  Barstow  v.  Kilvingtou,  5  Ves. 
Jr.  593,  31  Eng.  Reprint  755. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  144. 

A  relation  of  trust  and  confidence  need 
not  be  averred  and  proved  to  exist  between 
plaintiff  and  defendant  where  the  ground  for 
reformation  is  mutual  mistake.  Sellwood  v. 
Henneman,  36  Oreg.  575,  60  Pac.  12  \_distin- 
guishinr/  Hawkins  i".  Hawkins,  50  Cal.  558; 
Rider  r.  Kelso,  53  Iowa  367,  5  N.  W.  509; 
Kleinsorge  v.  Rohse,  25  Oreg.  51,  34  Pac. 
874;  Archer  v.  California  Lumber  Co.,  24 
Oreg.  341,  33  Pac.  526]. 

If  by  fair  and  reasonable  intendment  the 
facts  alleged  or  inferences  to  be  drawn  there- 
from sliow  mutual  mistake,  it  is  sufficient. 
So  held  in  Arlt  v.  Whitlock,  65  N.  Y.  App. 
Div.  246,  72  N.  Y.  Suppl.  522.  Where,  in  an 
action  on  a  lease,  defendant  pleaded  mutual 
mistake,  and  there  was  no  counter-claim  for 
rectification,  the  court  was  entitled  on  the 
pleadings  and  the  evidence  to  treat  the  lease 
as  reformed  by  substituting  1888  for  1898. 
Borrowes  v.  Delaney,  L.  R.  24  Ir.  503. 

49.  Florida. —  Horne  v.  J.  C.  Turner  Cy- 
press Lumber  Co.,  55  Fla.  690,  45  So.  1016. 

Louisiana. —  Davega  v.  Crescent  Mut.  Ins. 
Co.,  7  La.  Ann.  228. 

Oregon. —  Lewis  v.  Lewis,  5  Oreg.  169. 

Pennsylvania. —  HoUenback's  Appeal,  121 
Pa.  St.  322,  15  Atl.  616. 

Texas. — ^tna  Ins,  Co.  v.  Brannon,  (Civ. 
App.  1906)  91  S.  W.  614. 

50.  Seegelken  v.  Corey,  93  Cal.  92,  28 
Pac.  849;  Newton  v.  Hull,  90  Cal.  847,  27 
Pac.  429 ;  Union  Ice  Co.  v.  Doyle,  6  Cal.  App. 
284,  92  Pac.  112;  Murdoch  v.  Leonard,  15 
Wash.  142,  45  Pac.  751.  See  also  Noland  V. 
Hughes,  (Oreg.  1908)  93  Pac.  362,  94  Pac. 
504. 

Although  it  does  not  specifically  allege 
that  the  mistake  was  mutual,  the  bill  is  good 
against  a  demurrer.  Koch  v.  Streuter,  218 
111.  546,  75  N.  E.  1049,  2  L.  R.  A.  N.  S. 
210.  Compare  Hotaling  v.  Tecumseh  Nat. 
Bank,  55  Nebr.  5,  75  N.  W.  242. 

Because  exact  language  omitted  is  not  set 
out,  a  complaint  is  not  insufficient.  State 
V.  Lorenz,  22  Wash.  289,  60  Pac.  644.  Aver- 
ments that  both  parties  intended  that  it 
should,  and  understood  that  a  contract  of 
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otherwise  a  demurrer  will  be  sustained. In  the  absence  of  demurrer,  having 
answered,  every  reasonable  inference  will  be  made  in  favor  of  the  complaint. 

(ill)  Mistake  on  One  Side  and  Fraud  on  the  Other.  What  has  been 
said  about  mutual  mistake  applies  equally  well  when  the  ground  of  reformation 
is  mistake  on  one  side  and  fraud  or  inequitable  conduct  on  the  other;  that  is, 
the  facts  and  circumstances  constituting  fraud  should  be  set  forth  with  particu- 
larity, clearness,  and  precision. A  general  allegation  of  fraud  is  not  enough.^^ 
A  complaint  which  contains,  along  with  averments  of  mistake  on  one  side,  alle- 
gations of  illiteracy  and  collusion  of  complainant's  agent  with  defendant,^^  of  the 
fraudulent  insertion  of  provisions,^^  or  of  the  overvaluations  of  insured  property  " 
on  the  other  side  will  be  held  good  as  against  demurrer. 

e.  Agent's  Authority.  If  it  appears  from  the  petition  that  the  contract  was 
made  by  an  agent,  and  that  he  had  no  authority  to  make  the  contract  in  the  form  in 
which  it  is  sought  to  be  reformed,  the  petition  is  properly  dismissed  on  demurrer.^^ 

f.  Discovery  or  Knowledge  of  Mistake.  The  better  practice  requires  the  bill 
for  reformation  to  set  forth  the  discovery  of  the  mistake,  or  fraud  and  mistake, 
relied  upon,^^  when  the  discovery  was  made,^^  and  why  it  was  not  made  sooner. 


sale  of  land  did,  include  certain  lands,  and 
that  such  land  was  omitted  by  forgetfulness, 
was  held  sufficient.  Peasley  i\  McFadden,  68 
Cal.  611,  10  Pac.  179. 

A  bill  to  correct  a  mistake,  not  as  to  the 
agreement,  but  in  reducing  it  to  writing  need 
not  allege  mutuality.  Born  v.  Schrenkeisen, 
110  N.  Y.  55,  17  N.  E.  339. 

In  view  of  the  meaning  of  the  words 
"sold,"  "attempt,"  and  "convey,"  a  com- 
plaint to  correct  a  deed  of  R  and  wife  to  G, 
from  the  body  of  which  her  name  was 
omitted,  contains,  as  required  by  Burns 
Annot.  St.  (1901)  §§  341,  379,  such  allega- 
tions that  a  person  of  common  understand- 
ing would  know  from  them  that  the  pleader 
intended  to  charge  that  R  and  wife  had  con- 
tracted, for  a  valuable  consideration,  to 
transfer  to  G  all  their  title  and  estate  in  the 
property,  and  that  they  signed  the  deed 
meaning  and  intending  thereby  to  eff'ectually 
convey  their  title  and  estate  in  the  property 
to  G,  and  so  is  sufficient;  it  alleging  that  R 
owned  the  land,  and  on  a  certain  day  he  and 
his  wife  sold  and  attempted  to  convey  it  to 
G,  that  the  deed  was  duly  signed  and  ac- 
knowledged by  them,  but  that  by  the  mutual 
mistake  of  the  parties  and  the  notary,  the 
notary  failed  to  insert  the  name  of  the  wife 
in  the  body  of  the  deed.  Radebaugh  v.  Scan- 
Ian,  41  Ind.  App.  109,  82  N.  E.  544. 

51.  Arter  v.  Cairo  Democrat  Co.,  72  111. 
434;  Jones  v.  Sweet,  77  Ind.  187;  Dowell  v. 
Caffron,  68  Tnd.  196;  Schoonover  v.  Dough- 
erty, 65  Ind.  463;  New  York  Trust  Co.  v. 
Universal  Talking  Mach.  Co.,  90  N.  Y.  App. 
Div.  207,  86  N.  Y.  Suppl.  60. 

To  be  good  against  demurrer  a  bill  should 
allege  that  the  mistake  was  mutual  or  facts 
showing  the  same.  Schoonover  r.  Dougherty, 
65  Ind.  463;  Nicholson  v.  Caress,  59  Ind.  39; 
Lyons  v.  Lyons,  25  R.  T.  494,  56  Atl.  680. 

52.  Osboi-n  r.  Ketchum,  25  Greg.  352,  35 
Pac.  972;  Hagenah  v.  Geffert,  73  Wis.  636, 
41  N.  W.  967;  James  r.  Cutler,  54  Wis.  172, 
10  N.  W.  147.  Compare  Hyland  r.  Hyland, 
19  Greg.  51,  23  Pac.  811. 


53.  Kent  v.  Snyder,  30  Cal.  666;  New  v. 
Wambach,  42  Ind.  456;  Johnson  v.  Sherwood, 
34  Ind.  App.  490i,  73  N.  E.  180. 

Facts  showing  fraud. —  Where  a  demurrer 
to  a  petition  to  enforce  a  contract  for  the 
sale  of  land  \Aas  sustained  by  reason  of  the 
fact  thsit  the  contract  was  void  for  insuffi- 
ciency of  description,  it  was  not  error  for  the 
court  to  refuse  to  permit  plaintiff  to  file  an 
aanended  petition  alleging  a  verbal  contract 
for  the  sale  of  land  sufficiently  described, 
and  charging  that  the  written  contract  was 
prepared  by  defendant  and  his  attorney, 
which  failed  to  charge  that  the  omission  of 
the  description  in  the  written  contract  was 
the  result  of  fraud  of  defendant  or  his  at- 
tornej^  or  mutual  mistake  of  both  parties. 
Oammaek  v.  Prather,  (Tex.  Civ.  App.  1903) 
74  S.  W.  354. 

Where  mutual  mistake  was  alleged,  but 
the  proof  showed  mistake  of  one  party  and 
fraud  of  the  other,  plaintiff  was  held  to  be 
entitled  to  relief.  McCormick  Harvesting 
Mach.  Co.  i\  Woulph,  11  S.  D.  252,  76  N.  W. 
939;  James  v.  Cutler,  54  Wis.  172,  10  N.  \Y. 
147. 

54.  Kent  Snvder,  30  Cal.  666;  Cam- 
mack  V.  Prather,  '(Tex.  Civ.  App.  1903)  74 
S.  W.  354. 

55.  Kinnev  r.  Ensminger,  87  Ala.  340,  6 
So.  72. 

56.  Prater  r.  Bennett,  98  Ga.  413,  25  S.  E. 
510;  Koons  v.  Blanton,  129  Ind.  383,  27  N.  E. 
334. 

57.  Home  Ins.  Co.  v.  Virginia-Carolina 
Chemical  Co.,  109  Fed.  681. 

58.  Vardeman  i\  Penn  Mut.  L.  Ins.  Co., 
125  Ga.  117,  54  S.  E.  66. 

59.  Harper  v.  Combs,  61  W.  Va.  561,  56 
S.  E.  002. 

60.  Harper  r.  Combs,  61  W.  Va.  561,  56 
S.  E.  902.  But  see  Jones  r.  McNealy.  139 
Ala.  379,  35  So.  1022,  where  under  the  cir- 
cumstances it  was  held  that  a  failure  to  al- 
lege the  time  when  discovery  of  the  mistake 
was  made  is  not  fatal. 

61.  Harper  r.  Combs,  61  W.  Va.  561,  56 
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Where  the  bill  is  silent  as  to  the  time  of  discovery,  it  must  be  taken  to  have  been 
known  to  all  parties  interested  from  the  time  the  instrument  was  made.^^  As 
against  subsequent  purchasers,  actual  notice  of  the  mistake  or  fraud  must  be 
averred. 

g.  Negativing  Negligence  of  Complainant.  It  is  good  practice,  and  in  some 
jurisdictions  necessary  pleading,  to  aver  facts  showing  that  the  mistake  occurred 
without  neghgence  on  the  part  of  the  complainant;  but  when  no  negligence  of 
complainant  is  shown,  the  bill  is  not  demurrable  for  want  of  equity/^  The  aver- 
ments of  the  bill  or  complaint  may  negative  accident  or  mistake.®^ 

3.  Prayer  For  Relief. If  the  evident  object  of  a  pleading,  as  shown  by  its 
averments,  is  reformation,  it  is  not  bad  on  demurrer  because  of  the  lack  of  a  prayer 
to  that  effect.®^  But  in  such  case  reformation  must  be  made  an  issue  by  the 
pleadings. 


S.  E.  902,  holding  that  a  mere  general  al- 
legation of  ignorance  at  one  time  and 
knowledge  at  another  is  insufficient  to  show 
want  of  laches. 

62.  Mathews  ^•.  Benevides,  18  Tex.  Civ. 
App.  475,  45  S.  W.  31. 

Where  a  bill  for  reformation  of  a  deed 
by  a  subsequent  purchaser  of  the  property 
does  not  allege  her  want  of  notice  of  the 
mistake,  construing  it  most  strongly  against 
the  complainant,  she  must  be  held  to  have 
known  of  the  mistaJvC  when  she  acquired  her 
rights.  Jones  r.  McNealy,  139  Ala.  379,  35 
So.  1022. 

63.  Easter  v.  Severin,  64  Ind.  375.  But  see 
Snyder  v.  Grandstaii',  96  Va.  473,  31  S.  E. 
647,  70  Am.  St.  Rep.  863,  holding  that 
Avhere  a  bill  to  reform  a  deed  was  based  on 
an  alleged  mutual  mistake,  it  was  not  de- 
murrable, although  it  failed  to  allege  notice 
to  a  purchaser  for  value;  for  a  mutual  mis- 
take in  a  deed  on  the  part  of  antecedent 
parties  will  not  affect  a  purchaser  for  value 
and  without  notice. 

64.  Peacock  v.  Bethea,  151  Ala.  141,  43 
So.  864;  Pearson  v.  Dancer,  144  Ala.  427,  39 
So.  474;  Meier  v.  Kelly,  20  Oreg.  86,  25  Pac. 
73  ;  Lewis  v.  Lewis,  5  Oreg.  169. 

Pleading  want  of  contributory  negligence 
see  Negligence,  29  Cyc.  575. 

Necessity  of  allegation  in  terms. —  In  an 
action  for  the  reformation  of  a  deed,  it  is 
not  necessary  for  the  complainant  to  allege, 
in  terms,  freedom  -from  negligence,  when  the 
facts  stated  show  that  no  negligence  was  im- 
putable to  them.  Peacock  v.  Bethea,  151  Ala. 
141,  43  So.  864. 

65.  Jacobs  v.  Parodi,  50  Fla.  541,  39  So. 
833. 

66.  Clark  v.  Hart,  57  Ala.  390.  See  also 
Irnham  v.  Child,  1  Bro.  Ch.  92,  28  Eng.  Re- 
print 1006,  Dick.  554,  21  Eng.  Reprint  386. 

Lack  of  essential  averments  may  produce 
the  same  result.  Barnes  v.  Bartlett,  47  Ind. 
98. 

It  is  not  necessary  for  plaintiff  to  allege 

and  prove  that  the  mistake  was  such  as  he 
could  not  have  obtained  a  knowledge  of  by 
the  exercise  of  reasonable  diligence  when  he 
was  put  on  inquiry.  Monroe  v.  Skelton,  36 
Ind.  302. 

To  allege  in  terms  freedom  from  negli- 
gence is  not  necessary  where  the  facts  stated 
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show  that  no  negligence  was  imputable  to 
plaintiff.  Peacock  v.  Bethea,  151  Ala,  141, 
43  So.  864. 

67.  Other  relief  sought  see  supra,  XIV, 
A,  1. 

Other  relief  granted  see  infra,  XVI,  B,  4. 

68.  Colorado. —  Drake  v.  Pueblo  Nat.  Bank, 
(1908)  96  Pac.  999. 

Indiana. —  Dehority  v.  Wright,  101  Ind. 
382.  Compare  Mason  v.  Mason,  102  Ind.  38, 
26  N.  E.  124. 

Mississippi. —  Moore  v.  Crump,  84  Miss. 
612,  37  So.  109.  Compare  Jones  v.  Levy,  92 
Miss.  551,  46  So.  825. 

New  Yor/v.— Caswell  v.  West,  3  Thomps. 
&  C.  383. 

Nortli  Carolina. —  Gwyn-Harper  Mfg.  Co. 
v.  Cloer,  140  N.  C.  128,  52  S.  E.  305. 

Texas. —  Mtnsi  Ins.  Co.  v.  Brannon,  99  Tex. 
391,  89  S.  W.  1057,  2  L.  R.  A.  N.  S.  548. 

England. —  See  Breslauer  v.  Barwiek,  3'6 
L.  T.  Rep.  N.  S.  52,  24  Wkly.  Rep.  901. 

See  42  Cent.  Dig.  tit.  "  Reformation  ©f  In- 
struments," §  145. 

Prayer  in  cross  bill. —  Where  a  cr^ss  bill 
based  on  a  mistake  in  a  deed  concluded  with 
a  prayer  for  general  relief,  the  chancellor 
should  have  decreed  that  the  cross  complain- 
ants were,  as  to  the  cross  defendants,  the 
owners  of  the  property  in  question,  where 
the  proof  showed  such  to  be  the  case,  al- 
though the  cross  bill  did  not  seek  the  refor- 
mation of  the  deeds.  Moore  v.  Crump,  84 
Miss.  612,  37  So.  109. 

Reformation  may  be  granted  in  an  action 
to  cancel  see  Grafton  v.  xlemsen,  16  How.  Pr. 
(N.  Y. )  32.  Where  the  court  found  no  fraud, 
but  did  find  innocent  mistake,  under  the 
prayer  for  general  relief,  reformation  was 
given  instead  of  cancellation  as  specially 
prayed  for.  Hardy  v.  La  Dow,  72  Kan.  174, 
83  Pac.  401.  Compare  Fitchner  v.  Fidelity 
Mut.  Fire  Assoc.,  103  Iowa  276,  72  N.  W.  ■ 
530. 

Where  reformation  is  not  prayed  for  in 
the  complaint,  asserting  a  different  cause  of 
action,  a  court  cannot  reform  a  mortgage  so 
as  to  essentially  change  the  description.  Mor- 
gan V.  Meuth,  60'  Mich.  23'8,  27  N.  W.  509. 

69.  Thomson  v.  Peake,  38  S.  C.  440,  17 
S.  E.  45,  725. 

In  a  suit  to  foreclose  mortgages,  defend- 
ant set  up  in  defense  a  receipt,  purporting  to 
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4.  Defects  and  Objections  —  a.  In  General.  If  a  defect  in  the  pleading  has 
been  waived,  as  by  answering  to  the  merits  instead  of  demurring,  it  cannot  be 
taken  advantage  of  by  objection. An  omitted  stipulation  cannot  be  added  to 
the  petition  by  parol  evidence. Also  an  objection  cannot  be  taken  on  a  ground 
not  apphcable  to  the  pleading.  The  averments  of  the  bill  itself  may  be  such 
as  to  rebut  a  defect  which  would  otherwise  arise. '^^ 

b.  Hypothetical  Form  of  Allegation.  The  fact  that  an  allegation  is  in  hypo- 
thetical form  will  not  justify  a  court  in  refusing  a  remedy. 

e.  Surplusage.  If  the  necessary  allegations  are  present,  a  party  is  entitled 
to  rehef  and  defective  allegations  maybe  treated  as  surplusage, even  though  the 
complaint  is  vague  and  uncertain.''^ 

B.  Cross  Bill,  Cross  Complaint,  or  Counter- Claim  For  Reformation. 
Reformation  at  the  instance  of  a  defendant  should  be  made  by  alleging  the  mis- 
take and  asldng  affirmative  relief  by  a  cross  bill,^^  cross  petition,'^**  or  counter- 
claim,^^ and  in  such  pleading  the  same  rules  as  to  the  sufficiency  of  allegations 
apply  as  in  the  case  of  a  bill  or  complaint.  Relief  cannot  be  had,  however, 
without  setting  up  facts  upon  which  the  equitable  jurisdiction  depends. 

C.  Plea  or  Answer  —  l.  In  General.    A  plea  or  answer  must  set  forth 


be  in  full.  To  warrant  reformation  of  the 
receipt,  the  mistake  need  not  be  set  up  and 
reformation  asked  for  in  the  complaint,  the 
action  not  being  founded  on  the  receipt  and 
plaintiff  not  being-  bound  to  anticipate  the 
defense.    Meyer  i\  Lathrop,  73  N.  Y.  315. 

70.  Hyland  r.  Hyland,  19  Oreg.  51,  23 
Pac.  811;  Hagenah  v.  Geffert,  73  Wis.  636, 
41  N.  W.  967. 

71.  Roberts  v.  Elmore,  3  Ohio  Dec.  (Re- 
print) 208,  4  Wkly.  L.  Gaz.  393. 

72.  Avery  v.  Equitable  L.  Assur.  Soc,  52 
Hun  (N.  Y.)  392,  5  N.  Y.  Suppl.  278  [re- 
versed  on  other  grounds  in  117  N.  Y.  451, 
23  N.  E.  3]. 

The  objection  that  the  bill  states  a  case 
of  unilateral  mistake  cannot  be  made  where 
grounds  for  reformation  are  alleged.  Provi- 
dence Steam-Engine  Co.  v.  Hathaway  Mfg. 
Co.,  79  Fed.  512. 

73.  White  V.  Shaffer,  97  Md.  359,  54  Atl. 
974. 

74.  Conner  v.  Baxter,  124  Iowa  219,  99 
N.  W.  726. 

75.  Fly  V.  Brooks,  64  Ind.  50. 

76.  Fly  V.  Brooks,  64  Ind.  50. 

77.  King  V.  Enterprise  Ins.  Co.,  45  Ind. 
43;  Conger  v.  Parker,  29  Ind.  380. 

Cross  bill  for  reformation  in  suit  between 
strangers  see  Equity,  16  Cyc.  329  note  14. 

78.  Farr  v.  Ricker,  46  Ohio  St.  265,  21 
N.  E,  354.  See  also  Dougherty  v,  Dougherty, 
204  Mo.  228,  102  S.  W.  1099. 

79.  Conyers  v.  Mericles,  75  Ind.  443;  Na- 
tional Gum,  etc.,  Co.  r.  MaeCormack,  124 
N.  y.  App.  Div.  569,  109  N.  Y.  Suppl.  286 ; 
Cuthbertson  v.  Morgan,  149  N„  C.  72,  62  S.  E. 
744. 

80.  See  supra,  XIV,  A.  See  also  Mc- 
Cusker  v.  Spier,  72  Conn.  628,  45  Atl.  1011; 
Moore  v.  Crump,  84  Miss.  612,  37  So.  109; 
Gassert  v.  Black,  11  Mont.  185,  27  Pac.  791; 
Gsvyn-Harper  Mfg.  Co.  v.  Cloer,  140  N.  C 
128,  52  S.  E.  305. 

Illustration.— For  a  further   defense,  de- 
fendants alleged  that  when   the  agreement 
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was  executed  the  parties  agreed  that  the  notes 
referred  to  in  the  first  paragraph  thereof  were 
to  be  paid,  as  provided  in  the  third  para- 
graph, out  of  the  net  proceeds;  that  no  other 
claim  was  made  until  the  action  was  com- 
menced; that  since  the  commencement  of  the 
action  one  of  plaintiffs,  as  alleged  assignor 
of  a  note  given  in  renewal  of  the  notes  speci- 
fied in  the  first  paragraph  of  the  agreement, 
recovered  judgment  against  the  paper  com- 
pany, claiming  that  the  agreement  was  not 
ambiguous,  and  that  the  notes  were  payable 
absolutely  at  maturity;  that  up  to  such  time 
no  such  claim  had  ever  been  made.  This  was 
followed  by  a  prayer  that  the  agreement  be 
reformed  so  as  to  express  the  true  intent  of 
the  parties ;  that  the  notes  should  be  paid 
out  of  the  surplus  proceeds,  and  not  other- 
wise. It  was  held  that  since  the  reformation 
of  a  contract  may  be  set  up  as  a  counter- 
claim in  an  action  founded  on  the  contract, 
and  inasmuch  as  the  facts  were  set  forth, 
and  affirmative  judgment  prayed  for  asking 
reformation  of  the  contract,  such  part  of 
the  answer  might  be  treated  as  a  counter- 
claim. National  Gum,  etc.,  Co.  v.  MaeCor- 
mack, 124  N.  Y.  App  Div.  569,  109  N.  Y. 
Suppl.  286. 

Mutuality  of  mistake  of  scrivener. — A 
pleading,  praying  for  the  reformation  of  a 
deed  on  the  ground  of  mistake,  which  alleges 
that  the  scrivener  made  a  mistake  in  drawing 
the  deed,  is  fatally  bad  for  failing  to  aver 
that  he  acted  under  the  directions  of  both 
parties,  so  as  to  shoAv  that  the  mistake  was 
their  mutual  mistake.  Doughertv  L\  Dough- 
erty, 204  Mo.  228,  102  S.  W.  1099. 

The  word  heirs "  being  omitted  from  a 
deed,  a  cross  complaint  is  insufficient  which 
contains  no  averment  that  tlie  grantor  and 
grantee  were  ignorant  of  the  precise  contents 
of  tlie  (k^cd  and  such  omission  at  the  time 
of  execution  and  delivery.  Nicholson  r. 
Caress,  59  Ind.  39. 

81.  Buchanan  r.  Harrington,  141  N.  C. 
39,  53  S.  E.  478. 
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facts  which  will  excuse  or  justify  the  cause  of  action  sued  on  in  the  bill  or  com- 
plaint/^ or  put  in  issue  the  allegations  thereof. 

2.  Asking  For  Reformation.  On  proper  averments  mistake  may  be  set  up  by 
way  of  defense  and  reformation  of  the  instrument  may  be  asked  in  the  plea  or 
answer.^*  But  such  mistake  must  be  properly  and  formally  pleaded. The  fact 
that  a  note  sued  on  is  not  due  is  matter  in  abatement,  and  if  this  can  be  made 
apparent  only  by  facts  involving  reformation  of  the  note^  the  answer  must  contain 
a  prayer  for  reformation.^^ 

D.  Reply.  To  ask  in  the  reply  for  reformation  of  an  instrument  that  has 
been  declared  on  in  the  complaint  is  a  departure  from  the  cause  of  action. But 
where  an  erroneous  instrument  is  set  up  in  answer  to  the  cause  of  action  declared 
on,  plaintiff  is  entitled  to  allege  mistake  in  such  instrument  and  pray  reformation.^^ 

E.  Demurrer.  A  demurrer  admits  the  truth  of  all  facts  well  pleaded.  Hence 
if  the  allegation  shows  the  case  with  clearness;  the  pleading  demurred  to  will 
entitle  its  pleader  to  correction. 


82.  Kreitz  v.  Frost,  5  Abb.  Pr.  N.  S.  (N.  Y.) 
277. 

Defenses,  that  the  deed  expresses  the  con- 
tract, and  if  it  does  not,  that  there  was  such 
a  mutual  mistake  as  would  authorize  de- 
cision, are  not  inconsistent,  and  both  may  be 
relied  upon.  Lord  v.  Horr,  30  Wash.  477,  71 
Pac.  23. 

Insufficient  answers. — An  answer  that,  if 
applied  to,  defendant  "  would  have  corrected 
any  mistake  in  said  lease"  is  not  equivalent 
to  an  admission  of  the  specified  mistake  and 
an  offer  to  correct  it.  Robbins  v.  Battle  House 
Co.,  74  Ala.  499.  An  answer  setting  up  that 
"  defendant  has  conveyed  all  the  land  that 
he  agreed  to  convey  "  is  not  a  sham  pleading. 
Young  i\  Phifer,  72  N.  C.  529.  Liability  of 
a  plaintiff  for  the  misapplication  of  trust 
funds  or  for  neglect  of  duty  is  no  defense  to 
a  suit  to  reform  notes  executed  b}'  trustees 
in  their  personal  capacity  so  as  to  render 
them  payable  only  from  the  trust  at  stake, 
nor  do  such  facts  constitute  an  estoppel. 
Richmond  r.  Ogden  St.  R.  Co.,  44  Oreg.  48, 
74  Pac.  333. 

Disclaimer  insufficient. —  PlaintilT  alleged 
that  he  owned  two  tracts  of  land  for  which 
he  obtained  patents;  that  defendant  pur- 
chased from  the  heirs  of  H,  one  of  whom  was 
plaintift''s  wife,  all  lands  owned  by  H  at  the 
time  of  his  death;  that  plaintiff,  to  enable 
his  wife  to  convey,  joined  in  the  deed,  and 
that  by  mistake  plaintiff's  tracts,  which  were 
not  owned  or  claimed  by  H,  were  included  in 
the  deed.  Defendant  denied  the  allegations, 
except  the  execution  of  the  deed,  and  affirma- 
tively alleged  that  he  purchased  all  lands 
owned  by  H  at  the  time  of  his  death,  and 
that  he  disclaimed  any  title  to  the  tracts  of 
plaintiff  under  or  by  virtue  of  the  patents 
issued  to  plaintiff.  It  was  held  that  the  dis- 
claimer was  insufficient  to  warrant  judgment 
for  defendant,  as  it  left  in  issue  H's  owner- 
ship of  the  tracts  in  question  at  the  time  of 
his  death.  Dean  v.  Hall,  105  S.  W.  98,  31 
Ky.  L.  Rep.  1306. 

83.  See  cases  cited  infra,  this  note. 
Action  by  the  indorsee  to  reform  a  promis- 
sory note,  which  recited  that  it  was  given  in 
part  for  the  purchase-money  of  land.  Com- 
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plaint  alleged  a  mistake  in  the  description 
of  the  land.  Defendant's  answer  admitted 
"  the  execution  of  the  note  mentioned  in  said 
complaint,"  but  stated  "  that  the  same  was 
executed  for  the  real  estate  therein  described, 
and  for  no  other  consideration  whatever," 
and  denied  "  every  allegation  in  said  com- 
plaint not  specifically  admitted  herein."  On 
demurrer  it  Avas  held  that  the  alleged  mis- 
take and  indorsement  are  neither  admitted 
nor  denied  by  the  answer  and  that  the  answer 
was  good.    Mcintosh  v.  Robison,  68  Ind,  120. 

A  plea  which  merely  sets  out  deeds  in 
plaintiff's  chain  of  title  and  denies  by  such 
deeds  plaintiff  acquired  title  to  the  interests 
in  the  suit  fails  to  put  in  issue  the  allega- 
tions of  the  bill  and  will  be  overruled.  Cran« 
ston  Print  Works  v.  Dyer,  18  R.  I.  526,  30 
Atl.  460. 

84.  Hanna  v.  Wright,  116  Iowa  275,  89 
N.  W.  1108;  Hook  v.  Craighead,  32  Mo.  405; 
Leitensdorfer  v.  Delphy,  15  Mo.  160,  55  Am. 
Dec.  137;  Shields  v.  Mongollon  Exploration 
Co.,  137  Fed.  539,  70  C.  C.  A.  123. 

Mass.  Rev.  Laws,  p.  1554,  c.  173,  §  128,  au- 
thorizes a  defendant  to  allege  in  defense  any 
facts  which  would  entitle  him  in  equity  to 
be  absolutely  relieved  against  plaintiff's 
claim.  This  entitles  defendant  to  set  up 
reformation  in  his  answer.  Fowle  v.  Pitt, 
183  Mass.  351,  67  N.  E.  343. 

85.  Anderson  v.  Logan,  105  N.  C.  266,  11 
S.  E.  361. 

86.  Scott  V.  Norris,  6  Ind.  App.  102,  32 
N.  E.  332,  33  K  E.  227;  Norris  v.  Scott,  6 
Ind.  App.  18,  32  N.  E.  103,  865. 

The  fact  that,  if  reformation  were  denied, 
the  plea  in  abatement  will  be  useless,  fur- 
nishes no  objection  to  this  manner  of  plead- 
ing on  the  ground  that  it  would  compel  a 
party  to  cut  up  his  defenses,  as  the  note  itseK 
would  show  that  it  is  not  due.  Scott  v.  Nor- 
ris,  6  Ind.  App.  102,  32  N.  E,  332,  33  N.  E. 
227. 

87.  Wood  V.  Deutchman,  75  Ind.  148;  Cox 
f.  /Etna  Ins.  Co.,  29  Ind.  586. 

88.  Turner  v.  Wabash  R.  Co.,  114  Mo.  App. 
539,  90  S.  W.  391. 

89.  Moore  v.  Munn,  69  111.  591.  See  also 
Pleading,  31  Cyc.  269  et  seq. 
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F.  Amendments.  It  is  error  to  strike  out  a  trial  amendment  alleging 
mutual  mistake  and  asking  reformation/^  or  to  refuse  leave  to  amend  by  alleging 
mutual  mistake  and  adding  a  prayer  for  reformation.^^ 

G.  Issues,  Proof,  and  Variance.  A  complainant  must  recover  on  a  case 
made  out  on  his  bill.  A  variance  between  the  allegations  and  proof  is  fatal/^^ 
although  a  good  case  may  appear  in  the  evidence."^  But  if  the  proof  supports 
the  issue  sufficiently  to  make  out  a  good  case  for  reformation,  it  is  immaterial 
that  the  proof  did  not  support  one  of  the  allegations  which  might  have  helped 
the  suit.^^  Failure  to  prove  a  collateral  averment,  however,  is  not  fatal;  nor 
will  the  decree  be  disturbed  because  of  variance  between  the  proof  and  the  decree. 
If  an  issue  is  raised  on  allegations  which  might  have  been  excepted  to  admission 
of  evidence  is  justified. The  reformation  of  a  deed  is  an  issue  fairly  within  a 
prayer  for  general  or  other  relief. 

XV.  EVIDENCE.^9 

A.  Presumptions  and  Burden  of  Proof.  There  is  a  presumption  of  law 
that  a  written  instrument  truly  expresses  its  contents,  and  if  it  be  a  contract, 
that  it  expresses  the  agreement  and  intention  of  the  parties.^    A  variance  between 


90.  Keating  v.  McCutchen,  14  Tex.  Civ. 
App.  150,  36  S.  W.  597. 

91.  Fery  v,  Pfeiffer,  18  Wis.  510. 

92.  Norris  f.  Smith,  41  Ala.  340;  Lock- 
hart  V.  Cameron,  29  Ala.  355 ;  Adams  v.  Gill, 
158  111.  190,  41  N.  E.  738. 

Illustration. — A  complaint  alleged  that  by 
mistake  of  plain tiflt'  the  deed  did  not  contain 
a  reservation  in  favor  of  plaintiff,  to  which, 
under  the  prior  contract  between  the  parties, 
he  was  entitled,  and  that  defendants  well 
knew  all  of  the  facts,  but  fraud  was  not 
charged  in  words.  Relief  was  granted. 
Welles  V.  Yates,  44  N.  Y.  525. 

That  a  bill  to  reform  a  deed  alleged  that 
by  mistake  of  the  scrivener  a  husband  was 
named  therein  as  grantee  instead  of  the  wife, 
while  the  evidence  showed  that  the  husband 
directed  the  deed  to  be  made  to  him,  without 
the  wife's  authority,  does  not  preclude  an 
error  of  the  wife  from  having  the  deed  re- 
formed in  that  suit.  Siling  v.  Hendrickson, 
103  Mo.  365,  92  S.  W.  105. 

Under  Cal.  Code  Civ.  Proc.  §  469,  variance 
is  fatal  when  it  actually  leads  the  adverse 
party  to  his  prejudice.  Hence  a  bill  setting 
forth  facts  within  Code  Civ.  Proc.  §  3399.  was 
held  good.  Holt  Holt,  120  Cal.  67,  52  Pac. 
119. 

93.  Norris  v.  Smith,  41  Ala.  340;  Easter- 
wood  /;.  Linton,  36  Ala.  175;  Adams  i;.  Gill, 
158  111.  190,  41  N.  E.  738. 

94.  Siling  i\  Hendrickson,  193  Mo.  365, 
92  S.  W.  105. 

95.  Blackburn  v.  Perkins,  138  Ala.  305,  35 
So.  250. 

96.  Thalheimer  v.  Lockert,  76  Ark.  25,  88 
S.  W.  591. 

97.  Norris  W.  C.  Belcher  Land  Mortg. 
Co.,  98  Tex.  176,  82  S.  W.  500,  83  S.  W.  799. 
See  also  Nelson  v.  Spence,  129  Ga.  35,  58 
S.  E.  697. 

98.  Haslett  r.  Stephany,  55  N.  J.  Eq.  68, 
36  Atl.  498.  Compare  Breslauer  r.  Barwick, 
36  L.  T.  Rep.  N.  S.  52,  24  Wkly.  Rep. 
901. 


99.  Evidence  generally  see  Evidence,  16 
Cyc.  821;  17  Cyc.  1. 

1.  Parker  v.  Vanlioozer,  142  Mo.  621,  44 
S.  W.  728 ;  Meredith  v.  Holmes,  105  Mo.  App. 
343.  80  S.  W.  61;  Duke  v.  Stuart,  45  Misc. 
(N.  Y.)  120,  91  N.  Y.  Suppl.  885  [affirmed 
in  105  N.  Y.  App.  Div.  376,  94  N.  Y.  Suppl. 
235]  ;  Halliday  v.  White,  21  N.  Y.  Suppl.  878; 
Boardman  v.  Davidson,  7  Abb.  Pr.  N.  S. 
(N.  Y.)  439;  Koen  v.  Kerns,  47  W.  Va.  575, 
35  S.  E.  902;  Grav  v.  Chicago,  etc.,  R.  Co., 
140  Fed.  337,  72  C.  C.  A.  301. 

Consideration  for  an  instrument  is  not 
presumed  from  the  seal.  Sharpe  v.  Rogers, 
12  Minn.  174. 

Presumption  as  to  ignorance  of  law. — 
Every  man  is  presumed  to  know  the  law,  and 
therefore  chancery  cannot  make  a  decree  re- 
forming a  contract  between  the  parties  on  the 
ground  of  complainant's  ignorance  of  the 
law,  wlierc  the  allegation  of  ignorance  is  de- 
nied by  the  answer,  however  it  might  ordi- 
narily be  in  the  case  of  a  mistake  of  law. 
Hall  V.  Reed,  2  Barb.  Ch.  (N.  Y.)  500. 

Presumption  in  favor  of  a  married  woman. 
—  A  woman  and  her  husband  on  the  eve  of 
marriage  were  induced  by  her  brothers  to 
sign  a  marriage  contract  by  which  her  prop- 
erty was  to  be  conveyed  to  trustees  in  such 
manner  as  to  deprive  her  of  the  right  to  dis- 
pose of  the  rents  and  profits  from  the  prop- 
erty and  the  property  itself,  both  during 
coverture  and  afterward,  if  she  survived  and 
remainder  was  given  to, her  heirs;  she  at  the 
time  being  of  an  age  which  rendered  her  hav- 
ing children  very  improbable.  The  court  held 
tliat  such  a  contract,  unless  proved  by  the 
clearest  testimony  to  have  been  fully  under- 
stood and  freely  assented  to  by  the  \vt>ui;ni. 
would  be  reformed  so  as  to  give  her  the  use 
of  the  property  during  coverture  and  the 
right  to  dispose  of  it  by  will.  and.  if  she 
should  survive  her  husband,  to  determine  the 
trust.    Sanderlin  r.  Robinson,  59  N.  C,  155. 

Because  previous  ieases  have  provided  for 
future  renewals  it  cannot  be  inferred  that 
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a  written  contract  and  a  previous  one  by  parol  will  be  presumed  to  have  arisen, 
in  the  absence  of  fraud,  accident,  or  mistake  from  a  change  of  intention,  and  the 
last  agreement  will  be  presumed  to  express  the  final  purpose  of  the  parties.^  Also, 
the  contrary  not  being  alleged,  it  is  presumed  that  a  purchaser  is  a  purchaser  for 
value.^  These  presumptions  stand  until  overcome  or  rebutted,  and  the  burden  of 
proof  is  on  the  party  assailing;  in  case  of  reformation  the  burden  of  proof  is  on  the 
party  asking  correction.^  But  where  a  bill  for  reform  is  answered,  and  a  contract 
different  from  that  alleged  in  the  bill  is  set  up  as  representing  the  real  intention 
of  the  parties,  the  burden  is  on  defendant  to  establish  his  allegations  by  independ- 
ent evidence.^ 

B,  Admissibility  —  l.  In  General.  The  usual  rules  of  evidence  govern  as 
to  competency,  materiality,  relevancy,  and  such  other  qualifications  as  make 
facts  admissible  in  proof. ^  Anything  which  shows  the  intention  or  actual  con- 
tract of  the  parties  is  material,"^  and  any  evidence  which  goes  to  show  the  real 
intention  of  the  parties  is  admissible,^  whether  it  be  by  way  of  conduct,^  or  docu- 


from  £1  lease  i.ot  so  providing  the  covenant 
Avas  omitted  by  accident  or  mistake,  and  that 
therefore  the  lease  shoukl  be  reformed.  Syms 
f.  New  York,  50  N.  Y.  Super.  Ct.  289. 

2.  See  cases  cited  infra,  tliis  note. 

This  presumption  holds  where  a  deed  made 
under  a  prior  executory  contract  varies  there- 
from. Whitney  v.  Smith,  33  Minn.  124,  22 
K  W.  181;  Koen  i\  Kerns,  47  W.  Va.  575,  35 
S.  E.  902. 

Where  the  testimony  of  the  parties  is  in 
direct  conflict  and  there  is  no  evidence  of 
fraud,  the  presumption  that  the  contract  as 
made  expresses  the  true  agreement  must  pre- 
vail. Pope  V.  Hoopes,  90  Fed.  451,  33  C.  C.  A. 
595. 

3.  Easter  v.  Severin,  64  Ind.  375. 

4.  Alabama. — 'Patterson  v.  Hannan,  150 
Ala.  189,  43  So.  192;  Smith  r.  Allen,  102 
Ala.  406,  14  So.  760. 

Florida. —  Griffin  v.  Societe  Anonyme  la 
Floridienne,  53  Fla.  801,  44  So.  342. 

I oioa.— Holmes  r.  Rogers,  (1899)  '80  N.  W. 
522 ;  Tufts  V.  Earned,  27  Iowa  330. 

Missouri. —  Moran  Bolt,  etc.,  Mfg.  Co.  V. 
St.  Louis  Car  Co.,  210  Mo.  715,  109  S.  W.  47; 
Parker  v.  Vanhoozer,  142  Mo.  621,  44  S.  W. 
728;  Meredith  v.  Holmes,  105  Mo.  App.  343, 
80  S.  W.  61. 

New  Jerscii. —  Flaacke  v.  Jersey  City,  28 
N.  J.  Eq.  no";  Vreeland  v.  Bramhall,  28  N.  J. 
Eq.  85. 

NeiD  York. —  Duke  v.  Stuart,  45  Misc.  120, 
91  N.  Y.  Suppl.  885  [affirmed  in  105  N.  Y. 
App.  Div.  376,  94  N.  Y.  Suppl.  235]  ;  Board- 
man  V.  Davidson,  7  Abb.  Pr.  N.  S.  439;  Ber- 
ringer  v.  Schaefer,  52  How.  Pr.  69 ;  Coles  v. 
Bowne,  10  Paige  526. 

Washinqton. —  Heffron  v.  Fogel,  40  Wash. 
698,  82  Pac.  1003. 

West  Virginia. —  Koen  v.  Kerns,  47  W.  Va. 
575,  35  S.  E.  902. 

England. —  Mignan  r.  Parry,  31  Beav.  211, 
8  Jur.  N.  S.  634,  31  L.  J.  Ch.  819,  7  L.  T. 
Rep.  N.  S.  88,  10  Wkly.  Rep,  812,  54  Eng. 
Reprint  1119;  Wright  c.  Goff,  22  Beav.  207, 
2  Jur..  N.  S.  481,  25  L.  J.  Ch.  803,  4  Wkly. 
Rep.  522,  52  Eng.  Reprint  1087. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  154. 
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The  burden  of  proving  that  a  provision  sus- 
pending a  delivery  of  a  deed  until  after  the 
grantor's  deatli,  etc.,  was  inserted  by  mistake 
is  on  the  partv  inserting  such  mistake.  Grif- 
fin V.  Miller,  188  Mo.  327,  87  S.  W.  455. 

In  showing  that  a  purchaser  for  value  had 
notice  the  burden  is  on  the  complainants. 
Snyder  v.  Grandstaflf,  96  Va.  473,  31  S.  E. 
647,  70  Am.  St.  Rep.  863. 

5.  Busby  V.  Littlefield,  33  N.  H.  76.  In 
this  case  plaintiff  filed  a  bill  to  reform  a 
deed,  alleging  that  the  deed  conveyed  one 
hu">.idred  feet,  wiiereas  it  should  have  con- 
veyed thirty  only.  Defendant  in  his  answer 
admitted  his  mistake,  but  "  affirmed "  that 
the  deed  should  have  been  for  thirty-two  feet. 
It  was  held  that  defendant  was  bound  to 
establish  allegations  by  independent  evidence. 
Compare  HarbiJge  v.  Wogan,  5  Hare  258,  10 
Jur.  703,  15  L.  J.  Ch.  281,  26  Eng.  Ch.  258, 
67  Eng.  Reprint  909,  where  a  brother  of  a 
wife  in  a  marriage  settlement  in  which  it 
was  sought  to  be  reformed  answered. 

6.  See  Evidence,  16  Cyc.  821  et  seq.,  17 
Cyc.  1  et  seq. 

7.  See  cases  cited  infra,  this  note. 

It  was  not  error  to  permit  one  of  the  par- 
ties to  tell  all  that  was  said  at  the  time  that 
the  contract  was  made  between  the  parties 
and  also  to  state  incidentally  what  was  said 
by  a  third  party,  who  assisted  in  making  the 
contract,  although  his  interest  therein  does 
not  appear.  Wendt  v.  Diemer,  9  Kan.  App. 
481,  58  Pac.  1003. 

The  fact  that  a  seal  was  affixed  by  some- 
one after  the  delivery  of  an  alleged  mortgage 
and  before  it  came  into  the  hands  of  plaintiff 
assignee  does  not  render  incompetent  evidence 
that  it  was  the  intention  of  the  mortgagor 
at  the  time  of  the  execution  that  there  should 
be  a  seal  opposite  his  name.  Gaylord  v.  Pel- 
land,  169  Mass.  350,  47  K  e.  1019. 

Representations  made  by  the  vendors  to 
the  vendee,  as  to  the  boundaries  and  quanti- 
ties of  land  and  abstracts  of  title  thereto,  are 
admissible.    Place  v.  Johnson.  20  Minn.  219. 

8.  Marks  v.  Taylor,  23  Utah  152,  63  Pac. 
897,  23  Utah  470,  65  Pac.  203;  Allen  V, 
Hutchinson,  45  Wis.  259. 

9.  Farley  v.  Bryant,  32  Me.  474. 
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mentary  in  nature.^*'  It  is  not  permissible,  however,  to  show  the  intentions  of 
one  party,  unless  it  appears  that  they  were  understood  by  the  other  party. 
Where  it  is  sought  to  reform  the  acknowledgment  of  the  deed  of  a  husband  and 
wife,  defective  in  failing  to  show  a  separate  examination  of  the  wife,  acts  and 
declarations  of  the  wife,  at  the  time  of  and  after  the  execution  of  the  deed,  in 
relation  thereto,  are  admissible. Inadequacy  of  price,  not  material  in  itself, 
in  connection  with  other  facts,  may  amount  to  proof  of  fraud  and  in  such  cases 
is  admissible. Where  a  witness  cannot  be  brought  before  the  court,  it  may 
be  shown  by  evidence,  other  than  by  his  own  testimony,  how  he  acted  and  how 
he  seemed  to  believe,  about  a  description  of  land.^*  But  extrinsic  proof  is  not 
admissible  in  the  absence  of  some  legitimate  predicate  upon  which  to  rest  its 
admission. Evidence  must  not  be  too  remote,  however,  but  in  support  of  the 
issue. It  should  also  be  contemporaneous  with,  or  anterior  to,  the  instrument 
intended  to  be  reformed,^^  and  there  is  a  vast  difference  between  the  competency 
of  evidence  intended  to  destroy  an  instrument,  and  evidence  intended  to  reform 
it.^^  Questions  calling  for  mere  opinions  or  conclusions  are  always  open  to  objec- 
tion.^^ It  is  competent  to  prove  the  mistake  by  admissions  of  the  parties,  original 
instructions,  and  the  testimony  of  the  attorneys  connected  with  the  execution 
of  the  instrument. 

2.  Parol  Evidence.  It  is  a  general  rule  that  parol  evidence  is  not  admissible 
to  vary  a  written  instrument. In  England  the  doctrine  of  the  chancery  courts 


Thus  in  determining  whether  a  deed  should 
be  reformed,  it  is  of  great  importance  to  in- 
quire whether  the  grantees  and  their  assigns 
have  or  have  not  in  the  management  of  the 
land  conducted  themselves  as  if  considering 
the  disputed  part  of  the  land  to  have  been  yet 
unconveyed  by  the  deed  under  which  they 
claim.    'Farley  v.  Bryant,  32  Me.  474. 

10.  See  cases  cited  infra,  this  note. 

It  was  not  error  to  admit  a  certain  deed  to 
another  person,  made  by  defendant  three 
years  later,  in  which  a  private  road  was  re- 
ferred to  as  a  boundary,  where  plaintiff 
claimed  in  an  action  to  reform  a  deed  that 
the  center  line  of  a  certain  private  road  had 
been  agreed  on  by  the  owners  of  adjoining 
lands  as  the  division  line  between  them  and 
that  through  mutual  mistake  a  different  line 
was  designated.  Capelli  v.  Dondero,  123  Cal. 
324,  55  Pac.  1057. 

Letters  written  by  the  parties  during  ne- 
gotiations for  the  purchase  of  premises  were 
admitted  in  Knapp  i;.  White,  23  Conn.  529. 

A  lease  containing  an  agreement  to  sell 
demised  premises  is  admissible  in  evidence  in 
an  action  to  reform  the  deed  given  in  pur- 
suance of  such  an  agreement,  although  the 
agreement  is  void,  whore  the  objection  ia 
niad(>,  not  to  the  contract  of  sale,  but  to  the 
U'lvsc  as  a  whole.  Place  i'.  Johnson,  20  Minn. 
219. 

A  concurrently  executed  agreement  whereby 
the  grantee  agreed  to  convey  on  certain  con- 
ditions is  properly  admitted  in  an  action  to 
have  a  deed  declared  a  mortgage.  Morrison 
V.  Jones,  31  Mont.  154,  77  Pac.  507. 

Forms  of  an  insurance  policy  admitted. — 
In  an  action  to  reform  a  polic.y  by  striking 
out  a  printed  condition,  wliore  a  plaintiff 
testifies  that  the  policy  was  to  be  made  ac- 
cording to  the  form  of  a  certain  other  com- 
pany, the  form  of  the  policy  of  such  otlior 
coniDany  is  admissible  to  show  that  it  con- 


tained no  such  printed  conditions.  Van  Tuyl 
V.  Westchester  F.  Ins.  Co.,  55  N.  Y.  657. 

11.  Bobb  f.  Bobb,  7  Mo.  App.  501.  The 
syllabus  to  Bowers  r.  New  York  L.  Ins.  Co., 
68  Fed.  785,  lays  down  that  a  statement  made 
by  a  deceased  beneficiary  in  an  insurance 
policy  issued  two  years  before,  as  to  his  un- 
derstanding of  the  terms  of  the  policy,  is  not 
admissible  to  show  mistake. 

12.  Kilbourn  f.  Fury,  26  Ohio  St.  153. 

13.  Baldwin  v.  National  Hedge,  etc.,  Co., 
73  Fed.  574,  19  C.  C.  A.  575. 

14.  Bodwell  V.  Heaton,  40  Kan.  36,  18 
Pac.  901. 

15.  O'Neil  V.  Teague,  8  Ala.  345. 

16.  Huyck  V.  Andrews,  113  N.  Y.  81,  20 
N.  E.  581,  10  Am.  St.  Rep.  432,  3  L.  R.  A. 
789  \ affirming  1  N.  Y.  St.  597]. 

Declarations  by  his  mother,  in  defendant's 
absence,  that  the  contract  embraced  the  lands 
in  controversy,  are  inadmissible,  as  being- 
hearsay.  French  v.  Chapman,  88  Va.  317,  13 
S.  E.  479. 

17.  Williamson  v.  Carpenter,  205  Pa.  St. 
164,  54  Atl.  718;  Bradford  r.  Rumnv,  30 
Beav.  431,  8  Jur.  N.  S.  403,  31  L.  J.  Ch.  407, 
6  L.  T.  Rep.  N.  S.  208,  10  Wkly.  Rep.  414.  54 
Eng.  Reprint  956.  See  also  Irwin  r.  Shoe- 
maker, 8  Watts  &  S.  (Pa.)  75,  dictum. 

18.  Irwin  r.  Shoemaker,  8  Watts  &  S. 
(Pa.)  75. 

19.  Allen  v.  Hutchinson.  45  Wis.  259. 

A  statement  made  by  the  agents  of  an 
insurance  company  at  the  time  he  delivered 
the  policy  that  it  was  all  right  and  would 
stand  in  any  court  is  admissible  on  issue  of 
conii)lainant's  evidence  in  failing  to  read  the 
l)olicy  at  the  time  it  was  delivered.  Nor  is 
the  statement  objectionable  as  a  conclusion. 
A<]U\i\  Ins.  Co.  r.  Brannon,  (Tex.  Civ.  App. 
190(i)  91  S.  W.  614. 

20.  TTaniil  r.  White.  3  J.  &  L.  695. 

21.  See  Evidence,  17  Cyc.  567. 
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is  that  parol  evidence  is  not  admissible  for  the  purpose  of  reforming  an  executory 
contract,  whether  it  be  within  the  statute  of  frauds  or  not.^^  Relying  on  this 
authority  several  American  courts  have  refused  to  admit  parol  evidence  when 
the  writing  comes  within  the  statute  of  frauds.^^  But  the  great  mass  of  authori- 
ties construe  the  effect  of  the  statute  of  frauds  differently;  and  for  the  reforma- 
tion of  instruments,  both  in  this  country  and  in  England,  the  general  rule  at 
present  seems  to  be  that  parol  evidence  is  admissible  to  show  mistake  or 


22.  Jordan  v.  Sawkins,  3  Bro.  Ch.  388,  29 
Eng.  Reprint  600,  1  Ves.  Jr.  402,  30  Eng.  Re- 
print 407 ;  Martin  y.  Pycroft,  2  De  G.  M.  &  G. 
785,  16  Jur.  1125,  22 'l.  J.  Ch.  94,  1  Wkly. 
Rep.  58,  51  Ei)g.  Ch.  615,  42  Eng.  Reprint 
1079;  Manser  v.  Buck,  6  Hare  443,  31  Eng. 
Ch.  443,  67  Eng.  Reprint  1239;  Clinan  i;. 
Cooke,  1  Sch.  &  Lef.  22;  Higginson  v.  Clowes, 
15  Ves.  Jr.  516,  10  Rev.  Rep.  112,  33  Eng. 
Reprint  850;  Woollam  v.  Hearn,  7  Ves.  Jr. 
211,  6  Rev.  Rep.  113,  32  Eng.  Reprint  86; 
Rich  c.  Jackson  {cited  in  Townshend  t;. 
Stangroom,  6  Ves.  Jr.  328,  334,  31  Eng.  Re- 
print 1076j;  Attv.-Gen.  f.  Sitwell,  5  L.  J. 
Exch.  86,  93,  1  Y."^  &  C.  Exch.  559.  Compare 
Davis  V.  Ely,  104  N.  C.  16,  10  S.  E.  138,  17 
Am.  St.  Rep.  667,  5  L.  R.  A.  810. 

23.  Osborn  r.  Phelps,  19  Conn.  63,  48  Am. 
Dec.  133. 

Thus  parol  proof  was  held  inadmissible  to 
vary  a  contract  to  convey  land  and  to  decree 
specific  performance  of  the  contract  as  re- 
formed. Elder  v.  Elder,  10  Me.  80,  25  Am. 
Dec.  205.  Compare  this  with  the  later  de- 
cision in  Farley  v.  Bryant,  32  Me.  474. 
Again  oral  testimony  was  held  inadmissible 
to  show  that  defendant  by  word  of  mouth 
agreed  to  sell  a  piece  of  land,  and  complain- 
ant to  purchase  the  same,  and  that  by  mutual 
mistake,  the  agreement,  as  written  and 
signed,  did  not  include  the  whole  tract.  Mac- 
comber      Peckham,  16  R.  I.  485,  17  Atl.  910. 

To  warrant  reformation  of  a  will  the  mis- 
take must  be  apparent  on  its  face,  for,  since 
the  statute  of  frauds,  parol  evidence  is  not 
admissible  to  vary  or  control  its  terms. 
Eatherlv  v.  Eatherly,  1  Coldw.  (Tenn.)  461, 
78  Am.  Dec.  499. 

24.  See  cases  cited  infra,  notes  25-28. 
The  statute  of  frauds  and  perjuries  does 

not  stand  in  the  way  of  the  reformation  of 
the  written  instrument  by  parol,  on  the 
ground  of  fraud  or  mistake,  although  the 
efl'ect  would  be  to  pass  an  estate  by  parol; 
for  the  statute  must  be  construed  so  as  to 
prevent  frauds,  and  not  to  promote  them. 
This  is  the  holding  in  Schettiger  v.  Hopple,  3 
Grant  (Pa.)  54.  Compare  McLennan  v. 
Johnston,  60  111.  306.  "  Whether  a  plaintiff, 
seeking  affirmative  relief,  can  thus  reform  and 
then  enforce  a  written  contract,  on  the 
strength  of  parol  proof  alone,  and  against  an 
answer  denying  the  alleged  mistake,  is  a  ques- 
tion in  reference  to  which,  it  must  be  ad- 
mitted, there  is  a  decided  and  irreconcilable 
conflict  of  authorities.  In  the  affirmative,  we 
have  the  opinions  of  ,those  eminent  chancel- 
lors, Kent  and  Story,  given  after  mature  and 
repeated  deliberation  (Keisselbrack  r.  Liv- 
ingston, 4  Johns.  Ch.  (N.  Y.)  144;  Gillespie 
V.  Moon,  2  Johns.  Ch.  (N.  ¥.)  585,  7  Am. 
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Dec.  559;  Story  Eq.  Jur.  §  153  et  seq.) .  The 
correctness  of  these  opinions  seems  also  to 
have  been  uniformly  held  or  recognized  in 
Ohio  (McLouth  v.  Rathbone,  19  Ohio  21.  24; 
Young  V.  Miller,  10  Ohio  85,  90;  Hunt  v. 
Freeman,  1  Ohio  490),  and  we  may  fairly 
infer  that. this  holding  has  commended  itself 
to  legislative  approval  .  .  .  (Swan  St.  314)  " 
(Davenport  r.  Sovil,  6  Ohio  St.  459,  462). 

25.  California. —  Murray  v.  Dake,  46  Cal. 
644;  Pierson  v.  McCahill,  21  Cal.  122,  23  Cal. 
249. 

Georgia. —  Nelson  v.  Spence,  129  Ga.  35,  58 
S.  E.  697;  Greer  r.  Caldwell,  14  Ga.  207,  58 
Am.  Dec.  553;  Wall  v.  Arrington,  13  Ga.  88. 

Illinois. —  Ewing  v.  Sandoval  Coal,  etc.,  Co., 
110  111.  290;  McCornack  v.  Sage,  87  111.  484. 

/oiw.— Clute  i\  Frasier,  58  Iowa  268,  12 
N.  W.  327. 

Kentucky. —  Inskoe  v.  Proctor,  6  T.  B.  Mon. 
311;  Nutall  v.  Nutall,  82  S.  W.  377,  26  Ky. 
L.  Rep.  671 ;  Wood  v.  Porter,  4  Ky.  L.  Rep. 
361. 

Maine. —  Farley  v.  Bryant,  32  Me.  474. 
'New  Hampshire. —  Busby  v.  Littlefield,  31 
N.  H.  193. 

New  York. —  Meyer  v.  Lathrop,  73  N.  Y. 
315;  Pennell  v.  Wilson,  2  Rob.  505;  Titus  v. 
Perry,  13  N.  Y.  St.  237. 

North  Carolina. —  Newsom  V.  Bufferlov/,  16 
K  C.  370. 

North  Dakota. —  Forester  v.  Van  Auken,  12 
N.  D.  175,  96  N.  W.  301. 

Ohio.—  Davenport  r.  Sovil,  6  Ohio  St.  459 ; 
Williams  r.  Williams,  2  Ohio  Dec.  (Reprint) 
478,  3  West.  L.  Month.  258. 

Pennstjlvania. —  Huss  v.  Morris,  63  Pa.  St. 
367;  Fisher  v.  Deibert,  54  Pa.  St.  460;  Grubb 
V.  Matlack,  2  Chest.  Co.  Rep.  408;  North, 
etc..  Branch  R.  Co.  r.  Swank,  14  Wkly.  Notes 
Cas.  444. 

South  Carolina. —  Hampton  v.  Blakely,  3 
McCord  469. 

South  Dakota.— Hughes  v.  Payne,  (1908) 
117  N.  W.  363;  Tossini  i'.  Donahoe,  (1908) 
117  N.  W.  148. 

Tennessee. —  Barnes  v.  Gregory,  1  Head  230. 

Texas.— QoM  v.  Jones,  70  Tex.  572,  8  S.  W. 
525,  8  Am.  St.  Rep.  619;  Hughes  v.  Delaney, 
44  Tex.  529. 

Vermont. —  Barry  v.  Harris,  49  Vt.  392; 
Goodell  V.  Field,  15  Vt.  448. 

Virginia. —  French  v.  Chapman,  88  Va.  317, 
13  S.  E.  479. 

West  Virginia. —  Fishack  v.  Ball,  34  W.  Va. 
644,  12  S.  E.  856. 

United  States. — Ivinson  v.  Hutton,  98  U.  S. 
79,  25  L.  ed.  66;  Sampson  v.  Mudge.  13  Fed. 
260. 

England.— OUej  Fisher,  34  Ch.  D.  367, 
58  L.  J.  Ch.  208,  55  L.  T.  Rep.  N.  S.  807,  35 
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fraud.^^  It  has  been  admitted  to  the  extent  of  showing  what  the  real  contract  was.^^ 
But  the  parol  evidence  must  be  introduced  in  a  direct  action  to  reform,  for  in  an 


Wkly.  Rep.  301 ;  McCormack  v.  McCormack, 
L.  R.  1  Ir.  119,  Ir.  R.  11  Eq.  130;  Bradford 
V.  Ronmev,  30  Beav.  431,  8  Jur.  N.  S.  403, 
31  L.  J.  Ch.  497,  G  L.  T.  Rep.  N.  S.  208,  10 
Wkly.  Rep.  414,  54  Eng.  Reprint  956;  Bar- 
row i".  Barrow,  18  Beav.  529,  52  Eng.  Reprint 
208  [varied  on  appeal,  5  De  G.  M.  &  G.  782, 
3  Eq.  Rep.  149,  24  L.  J.  Cli.  267,  3  Wkly. 
Rep.  122,  54  Eng.  Cli.  614,  43  Eng.  Reprint 
1073];  Rogers  v.  Earl,  Dick.  294,  21  Eng. 
Reprint  282 :  Lackersteen  r.  Lackersteen,  6 
Jur.  N.  S.  1111,  30  L.  J.  Ch.  5,  3  L.  T.  Rep. 
N.  S.  581;  Alexander  v.  Crosbie,  LI.  &  G.  t. 
S.  145,  11  Eng.  Ch.  145. 

Canada. —  Toronto  Bank  v.  Irwin,  28  Grant 
Ch.  (U.  C.)  397. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  156. 

The  American  doctrine  proceeds  on  the 
theory  adopted  by  Chancellor  Kent  in  Gilles- 
pie V.  Moon,  2  Johns.  Ch.  (N.  Y.)  585,  596, 
7  Am.  Dec.  559,  decided  in  1817.  "The  rule 
in  the  Courts  of  law  is,  that  the  written 
instrument  does,  in  contemplation  of  law, 
contain  the  true  agreement  of  the  parties, 
and  that  the  writing  furnishes  better  evi- 
dence of  the  sense  of  the  parties,  than  any 
that  can  be  supplied  by  parol.  ...  I 
have  looked  into  most,  if  not  all,  of  the  cases 
on  this  branch  of  equity  jurisdiction,  and  it 
appears  to  me  to  be  established,  and  on  great 
and  essential  grounds  of  justice,  that  relief 
can  be  had  against  any  deed  or  contract,  in 
writing,  founded  in  mistake  or  fraud.  The 
mistake  may  be  shown  by  parol  proof,  and 
the  relief  granted  to  the  injured  party, 
whether  he  sets  up  the  mistake  affirmatively 
by  bill,  or  as  a  defense."  In  support  he 
cites  Langley  v.  Brown,  2  Atk.  196,  203,  26 
Eng.  Reprint  521;  Simpson  v.  Vaughan,  2 
Atk.  31,  26  Eng.  Reprint  415;  Taylor  i\ 
Rudd  {cited  in  Burt  r.  Barlow,  3  Bro.  Ch. 
451,  454,  29  Eng.  Reprint  638];  Shelburne 
V.  Inchiquin,  1  Bro.  Ch.  338,  341,  28  Eng. 
Reprint  1166;  Irnham  v.  Child,  1  Bro.  Ch.  92, 
94,  28  Eng.  Reprint  1006,  Dick.  554,  21  Eng. 
Reprint  386;  Townshend  v.  Stangroom,  6 
Ves.  Jr.  328,  5  Rev.  Rep.  312,  31  Eng.  Re- 
print 1076;  Baker  r.  Paine,  1  Ves.  456,  457, 
27  Eng.  Reprint  1140,  quoting  Lord  Hard- 
wicke's  observation :  "  How  can  a  mistake  in 
an  agreement  be  proved  but  by  parol  evi- 
dence? It  is  not  read  to  contradict  the  face 
of  the  instrument  but  to  prove  a  mistake 
therein." 

The  doctrine  applied. —  In  Noble  v.  Noble, 
2  Molloy  403,  parol  evidence  was  allowed  to 
the  extent  of  showing  the  loss  of  a  letter 
and  then  Mdiat  it  eontained.  In  Lee  v.  Per- 
ciyal,  85  Iowa  639,  52  N.  W.  543,  it  was  ad- 
■nutlod  to  show  that  a  signature  importing 
iKMsoiKil  obligation  was  intended  to  bind  tlie 
I  'll  l»nv:ition  of  which  the  signer  was  an  offi- 
cii'; ;nid  in  Western  Wlieoled  Scraper  Co.  r. 
Siickh'uian.  122  Iowa  390,  9S  N.  W.  139,  to 
show  the  signer  intended  to  bind  the  town- 
ship of  which  he  was  trustee.    It  is  admis- 


sible as  well  on  the  part  of  plaintiff  who 
seeks  reformation  and  to  have  it  enforced 
as  on  the  .part  of  defendant  who  seeks  to 
have  it  enforced.  Bellows  v.  Stone,  14  N.  H. 
175. 

In  Oregon  Code,  §  682,  providing  for  the 
corrections  of  imperfections  and  mistakes  in 
the  writing,  is  not  at  variance  with  the  rule 
excluding  for  parol  evidence  to  vary  the 
terms  of  written  contract.  Lee  v.  Summers, 
2  Oreg.  260. 

26.  "i^Zmois.— Hunter  v.  Bilyeu,  30  111. 
228. 

Minnepofa. —  Smith  v.  Jordan,  13  Minn. 
264,  97  Am.  Dec.  232. 

New  Yor/^.— _  Fishell  v.  Bell,  Clarke  37. 

Ohio. —  Harris  v.  Columbiana  County  Mut. 
Ins.  Co.,  18  Ohio  116,  51  Am.  Dec.  448. 

Pennsylvania. —  Spring  Garden  Ins.  Co.  v. 
Scott,  1  Walk.  181;  Bartlc  i:  Vosbury,  3 
Grant  277. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  156. 

However,  parol  evidence  that  a  part  of  the 
land  agreed  to  be  included  in  a  written  con- 
tract was  omitted  therefrom  fraudulently  is 
inadmissible,  when  offered  solely  for  the  pur- 
pose of  reforming  a  contract.  Davis  v.  Ely, 
104  N.  C.  16,  10  S.  E.  13iS,  17  Am.  St.  Rep. 
667,  5  L.  R.  A.  810. 

27.  Cotton  State  L.  Ins.  Co.  v.  Carter,  65 
Ga.  228;  McCormack  v.  McCormack.  L.  R.  1 
Ir.  119,  Ir.  R.  11  Eq.  130. 

Where,  in  an  answer  to  a  bill  to  reform  a 
deed  for  mistake,  defendant  does  not  answer 
frankly  as  to  what  he  understood  was  con- 
veyed by  it,  and  the  draftsman  proves  by  his 
instructions  that  by  his  error  the  deed  as 
drawn  conveyed  in  law  a  larger  interest  than 
was  intended,  equity  will  reform  the  deed 
on  parol  proof.  Cooke  v.  Husbands,  11  Md. 
492. 

In  contracts  for  the  sale  of  land. —  Parties 
being  on  a  lot  made  an  oral  contract  of 
sale.  The  area  was  known  by  both,  and  one 
line  was  marked  by  a  board  fence.  The  deed 
made  pursuant  thereto  called  for  one  thou- 
sand and  thirty-one  square  feet  beyond  the 
fence.  The  vendor  was  allowed  to  prove 
the  original  contract  by  parol,  and  have  the 
deed  reformed  in  accordance  therewith. 
Goode  V.  Riley,  153  Mass.  585,  28  N.  E.  228. 
A  preliminary  parol  agreement  for  t];e  sale 
cf  land  is  competent  in  a  suit  to  coj-roct  a 
deed  executed  in  pursuance  of  sucli  agree- 
ment. Lehew  r.  Hewett,  138  N.  C.  6,  50 
S.  E.  459. 

In  an  action  to  reform  a  fire  insurance 
policy,  evidence  of  a  conversation  between 
tlie  agent  of  the  assured  and  the  under- 
writer in  relation  to  the  object  of  the  policy, 
etc..  was  admissible.  Globe  Ins,  Co.  r. 
Boyle.  21  Ohio  St.  119.  Likewise  a  con- 
teni]inr;Mieous  parol  agreement  concerning 
notes  to  be  reformed  is  admissible.  Jones  r. 
Warren.  134  N.  C.  390,  46  S.  E.  740. 

In  ejectment,  based  on  a  lease  from  defend- 
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action  at  law  such  evidence  is  not  competent. Parol  evidence  is  not  admissible, 
however,  to  show  a  mistake  in  law;  nor  can  it  be  admitted  in  the  absence  of 
fraud,  mistake,  or  surprise  at  or  prior  to  the  time  of  the  written  inst rumen t.^*^ 

C.  Weight  and  Sufficiency  —  l.  In  General.  The  courts  are  not  entirely 
uniform  as  to  what  amount  of  evidence  is  sufficient  to  warrant  reformation.  In 
the  language  of  some  courts  "a  preponderance  of  the  evidence  is  all  that  is 
required"  as  in  any  other  civil  action;  but  many  cases  have  held  that  a  mere 
preponderance  of  the  evidence  is  insufficient.^^  Still  other  courts  require  the  proof 
to  be  established  beyond  a  reasonable  doubt. The  majority  of  cases,  however, 
seem  to  agree  on  the  proposition  that  the  evidence  must  be  clear,  convincing, 
and  satisfactory.^*    What  constitutes  such  clear,  satisfactory,   and  sufficient 


ant  to  plaintiff,  evidence  is  admissible  that 
there  was  a  verbal  misunderstanding  that 
the  demanded  premises  were  not  to  be  in- 
cluded in  the  lease,  provided  that  defense  is 
set  up  and  reformation  is  asked.  Murray  v. 
Dake,  46  Gal.  644. 

28.  Newcomer  r.  Kline,  11  Gill  &  J.  (Md.) 
457,  37  Am.  Dec.  74;  Bush  r.  Tilley,  49 
Barb.  (N.  Y.)  599. 

Sinle  the  adoption  of  the  code  of  civil 
procedure  an  equitable  defense  may  be  inter- 
posed to  an  action  begun  at  law.  Hence,  in 
an  action  in  ejectment  for  land  claimed  to 
have  been  conveyed  by  a  sheriff's  deed,  parol 
evidence  is  admissible  to  show  that  the 
sheriff  at  the  sale  expfessly  excepted  land 
out  of  a  larger  tract  offered  by  him  for  sale, 
and  the  deed  mav  be  reformed.  Bartlett  v. 
Judd,  21  N.  Y.  200,  78  Am.  Dec.  131  [a/- 
firming  23  Barb.  262]. 

29.  Wheaton  r.  Wheaton,  9  Conn.  96. 

30.  Roberts  v.  Elmore,  3  Ohio  Dec.  (Re- 
print) 208,  4  Wkly.  L.  Gaz.  393. 

31.  Fitch  r.  Vatter,  143  Mich.  568,  107 
N.  W.  106;  Cooper  i:  Deal,  114  Mo.  527,  22 
S.  W.  31;  Topping  r.  Jeanette,  64  Nebr. 
834,  90  N.  W.  911.  See  also  Evidence,  17 
Cyc.  775. 

A  mere  preponderance  is  sufficient  in  a 

case  where  the  oath  of  the  defendant,  to 
his  answer,  is  waived.  Fishell  v.  Bell,  Clarke 
(N.  Y.)  37. 

Where  the  mistake  is  admitted,  preponder- 
ance is  sufficient. 

Indiana. —  Gray  r.  Woods,  4  Blackf.  432. 

MicJiigan. —  Tripp  v.  Hasceig,  20  Mich. 
,254,  2  Am.  Rep.  388. 

Missonri. —  Bunse  v.  Agee,  47  Mo.  270. 

Vermont. —  Lyman  v.  Little,  15  Vt.  576; 
Griswold  v.  Smith,  10  Vt.  452. 

England  —  Compare  Randal  V.  Randal,  2 
P.  Wms.  464,  24  Eng.  Reprint  816.  * 

See  42  Cent.  Dig.  tit.  "Reformation  of 
Instruments,"  §  157. 

32.  Arkansas. —  Turner  v.  Todd,  85  Ark. 
6'2,  107  S.  W.  181;  Davenport  v.  Hudspeth, 
81  Ark.  166,  98  S.  W.  699';  Tillar  v.  Wilson, 
79  Ark.  256,  96  S.  W.  381 ;  Rector  v.  Collins, 
46  Ark.  167,  55  Am.  Rep.  571;  Carnall  V. 
Wilson,  14  Ark.  482. 

Illinois.— Smith  v.  Rust,  112  111.  App.  84. 

Iowa. —  Merchants  Nat.  Bank  v.  Murphy, 
125  Iowa  607,  101  N.  W.  441;  Bowman  v. 
Besley,  122  Iowa  42,  97  N.  W.  60;  Stroupe 
V.  Bridger,  (1902)  90  N.  W.  704;  Schrimper 
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V.  Chicago,  etc.,  R.  Co.,  115  Iowa  35,  82 
N.  W.  916;  Simpson  v.  Kane,  98  Iowa  271, 
67  N.  W.  247. 

Kentucky. —  Royer  Wheel  Co.  v.  Miller,  50 
S.  W.  62,  20  Ky.  L.  Rep.  1831. 

Michigan. —  Kinvon  v.  Cunningham,  146 
Mich.  430,  109  K  W.  675. 

Minnesota. —  Fritz  v.  Fritz,  94  Minn.  264, 
102  N.  W.  705. 

Missouri. —  Brown  r.  Gwin,  197  Mo.  499, 
95  S.  W.  208. 

North  Carolina. —  Ely  v.  Early,  94  N.  C.  1. 

0//io.— Stewart  v.  Gordon,  60  Ohio  St.  170, 
53  N.  E.  797;  Potter  v.  Potter,  27  Ohio  St. 
84. 

United  States. — Northwestern  Mut.  L.  Ins. 
Co.  v.  Nelson,  103  U.  S.  544,  26  L.  ed.  436 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  157;  and  Evidence,  17  Cyc. 
775. 

33.  Kansas. —  Schaefer  i\  Mills,  69  Kan. 
25,  76  Pac.  436;  Brunclige  v.  Blair,  43  Kan. 
364,  23  Pac.  482;  Bodwell  z:.  Heaton,  40 
Kan.  36,  18  Pac.  901;  McCormick  Harvest- 
ing Mach.  Co.  V.  Hayes,  7  Kan.  App.  141, 
53  Pac.  70. 

Kentucky. —  Royer  Wheel  Co.  v.  Miller,  50 
S.  W.  62,  20  Ky.  L.  Rep.  1831. 

Michigan. —  Vary  v.  Shea,  36  Mich.  388. 

Pent) s III vania. —  Highlands  v.  Philadelphia, 
etc.,  R.  "Co.,  20i9  Pa!  St.  286,  58  Atl.  560; 
Boyerstown  Nat.  Bank  v.  Hartman,  147  Pa. 
St."  558,  23  Atl.  842,  30  Am.  St.  Rep.  759. 

Utah. —  Deseret  Nat.  Bank  v.  Burton,  17 
Utah  43,  53  Pac.  215. 

See  42  Cent.  Dig.  tit.  "Reformation  of 
Instruments,"  §  157;  and  Evidence,  17  Cyc. 
771  note  24  et  seq. 

Especially  against  an  answer  denying  a 
mistake,  it  is  required  to  have  "  the  most 
demonstrative  proof  "  according  to  Lyman  v. 
United  Ins.  Co.,  2  Johns.  Ch.  (N.  Y.)  630 
[affirmed  in  17  Johns.  373]. 

34.  Alabama. —  Sellers  v.  Grace,  150  Ala. 
181,  43  So.  716;  Folmar  v.  Lehman-Durr, 
147  Ala.  472,  41  So.  750;  Hinton  v.  Citizens' 
Mut.  Ins.  Co.,  63  Ala.  488;  Alexander  v. 
Caldwell,  55  Ala.  517. 

Arkansas. —  Mitchell  Mfg.  Co.  V.  Kempner, 
84  Ark.  349,  105  S.  W.  880;  Varner  v.  Tur- 
ner, 83  Ark.  131,  102  S.  W.  1111;  Arkansas 
Mut.  F.  Ins.  Co.  V.  Witham,  82  Ark.  226,  101 
S.  W.  721;  Davenport  v.  Hudspeth,  81  Ark. 
166,  98  S.  W.  699;  Carnall  v.  Wilson,  14 
Ark.  482. 
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evidence  as  to  make  the  case  go  one  way  or  the  other,  depends  upon  the  character 
of  the  testimony,  the  coherency  of  the  entire  case,  and  the  force  of  documents, 


California. — Home,  etc.,  Co.  v.  Freitas,  153 
Cal.  680,  96  Pac.  308;  Cox  v.  Woods,  67  Cal. 
317,  7  Pac.  722. 

Colorado. —  Connecticut  F.  Ins.  Co.  v. 
Smith,  10  Colo.  App.  121,  51  Pac.  170. 
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doch Leonard,  15  Wash.  142,  45  Pac.  751; 
Seward  v.  Spurgeon,  9  Wash.  74,  37  Pac. 
303;  Phillips  v.  Port  Townsend  Lodge  No.  6 
F.  &  A.  M.,  8  Wash.  529,  36  Pac.  476. 

Wisconsin. — ^  Scheuer  v.  Chloupek,  130  Wis. 
72,  109  N.  W.  1035;  Meier  i:  Bell,  119  Wis. 
482,  97  N.  W.  186:  Kropp  v.  Kropp,  97  Wis. 
137,  72  N.  W.  381;  Meiswinkel  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  75  Wis.  147.  43  N.  W.  669, 
6  L.  R.  A.  200;  Wells  r.  Ogden,  30  Wis.  637. 

Wyoming. —  Stoll  r.  Nagle,  15  Wyo.  86,  86 
Pac.  26. 

United  States. — Baldwin  v.  National  Hedge, 
otc,  Co.,  73  Fed.  574,  19  C.  C.  A.  575  [re- 
versing 67  Fed.  853"!  ;  Harrison  r.  Hartford 
F.  Ins.  Co..  30  Fed.  862;  Spare  r.  Home  Mut. 
Ins.  Co.,  19  Fed.  14,  9  Sawy.  148;  Turner  r. 
Hart,  1  Fed.  295 ;  North  American  Ins.  Co  v. 
Whipple.  18  Fed.  Cas.  No.  10,315,  2  Bias.  418. 

England.-^  Elwes  v.  Ehves,  3  De  G.  F.  &  J. 


667,  7  Jur.  N.  S.  747,  4  L.  T.  Rep.  N.  S.  500, 
9  Wklv.  Rep.  820,  64  Eng.  Ch.  521,  45  Eng. 
Reprint  1036;  White  v.  Anderson,  1  Ir.  Ch. 
419 ;  Rooke  v.  Kensington,  2  Jur.  N.  S.  755,  2 
Kay  &  J.  753,  25  L.  J.  Ch.  795.  4  Wkly.  Rep. 
829,  69  Eng.  Reprint  986;  Alexander  v. 
Crosbie,  LI.  &  G.  t.  S.  145,  11  Eng.  Ch.  145. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  157;  and  Evidence,  17  Cyc. 
775. 

Contracts  to  support  parents. —  In  these 
cases  a  more  liberal  scope  as  to  evidence  is 
given.  See  Kessel  v.  Kessel,  79  Wis.  289,  48 
N.  W.  382;  Hartstein  v.  Hartstein,  74  Wis. 
1,  41  N.  W.  721. 

36.  Arkansas. —  Goerke  v.  Rodgers,  75 
Ark.  72,  86  S.  W.  837. 

Georgia. —  Caudell  v.  Caudell,  127  Ga.  1,  55 
S.  E.  1028;  Bell  v.  Americus,  etc.,  R.  Co.,  76 
Ga.  754. 

Illinois.—  Crilly  r.  Chicago  Bd.  of  Educa- 
tion, 54  111,  App.  371. 

Indiana. —  Fox  v.  Allensville,  etc..  Turn- 
pike Co.,  46  Ind.  31. 

lotva. —  Nicholson  v.  Aney,  127  Iowa  278, 
103  N.  W.  201;  Breja  v.  Pryne,  94  Iowa  755, 
64  N.  W.  669;  Chicago  Title,  etc.,  Co.  v. 
Smyth,  94  Iowa  401,  62  N.  W.  792;  George  r. 
Howard,  56  Iowa  646,  10  N.  W.  212;  Ritter 
V.  Doerr^  25  Iowa  121. 

Kentueky. —  Long  v.  Long,  15  S.  W.  853, 
12  Ky.  L.  Rep.  883. 

Maine. —  Andrews  v.  Andrews,  81  Me.  337, 
17  Atl.  166:  Fessenden  v.  Ockington,  74  Me, 
123. 

Maryland. —  Conner  v.  Groh,  90  Md.  674, 
45  Atk  1024;  McElderrv  v.  Shipley,  2  Md.  25, 
56  Am.  Dec.  703. 

Massachusetts. —  Whitworth  v.  Lowell,  178 
Mass.  43,  59  N.  E.  760. 

Missouri. —  Underwood  v.  Cave,  176  Mo.  1, 

75  S.  W.  451;  Robinson  v.  Nolan,  152  Mo. 
560,  54  S.  W.  469 ;  Scheer  r.  Scheer,  148  Mo. 
447,  50  S.  W.  Ill;  Bartlett  r.  Brown,  121 
Mo.  353,  25  S.  W..  1108. 

Nebraska. —  Beach  r.  Reed,  55  Nebr.  605, 

76  N.  W.  22. 

New  York. —  Potter  v.  Greenwich.  92  N.  Y. 
662  [affirming  26  Hun  326]  ;  Husted  r.  Van 
Ness,  1  N.  Y.  App.  Div.  120,  36  N.  Y.  Suppl. 
1043 ;  Roberts  r.  Derby,  68  Hun  299,  23  N.  Y. 
Suppl.  34 ;  Herrick  v.  Starkweather,  54  Hun 
532,  8  N.  Y.  Suppl.  145;  Hirsclibach  r. 
Schmalz,  3  Silv.  Sup.  554,  7  N.  Y.  Suppl.  377. 

North  Carolina. —  Ray  r.  Durham  County, 
110  N.  C.  169,  14  S.  E.'646. 

0/i7'o.— Miller  r.  Milligan,  6  Ohio  Dec.  (Re- 
print) 1000,  9  Am.  L.  Rec.  419:  Roberts  r. 
Elmore,  3  Ohio  Dec.  (Reprint)  208.  4  Wklv. 
L.  Ca/.  393. 

Pennsi/lrania. —  Bierman  Lebanon  Vallov 
College,  ^20  Pa.  Super.  Ct.  133. 

Tcnuesser.—  - Ghc.Uoii  v.  Finnov,  (Cli.  App. 
1898)  46  S.  W.  345. 

Wcsl  Vircfiuia. —  Null  r.  Elliott,  52  W.  Va. 
229.  43  S.  F.  173. 

V)tilC(J  S/dlcs. —  Shipman  r.  District  of 
Coluiiibin.  11!)  l\  S.  148.  704.  7  S.  Ct.  134, 
30  L.  od.  337:  Sharp  v.  Bohr.  117  Fed.  864: 
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consists  and  that  it  was  mutual.^^  The  averments  of  grounds  for  reformation 
may  not  be  supported  by  the  proof  or  the  defects  may  be  shown  to  have  been 
imphedly  understood  or  intentionaL^^  The  denial  by  defendant  of  the  existence 
of  mutual  mistake  is  not  sufficient  to  defeat  the  claim  of  the  party,  although  in 
such  case  evidence  of  mutuality  niust  be  stronger.^^ 

2.  Conflict  of  Evidence.  Where  the  proof  is  confused,  conflicting,  and  con- 
tradictory, relief  will  not  be  granted,^^  except  the  mistake  appear  clearly  and 
positively  in  spite  of  the  conflict  and  justice  requires  correction. 


Fulton  r.  Colwell,  112  Fed.  831,  50  C.  C.  A. 
537.  See  Tliallmann  v.  Thomas,  111  Fed. 
277,  49  C.  C.  A.  317,  dictum. 

England. — -  Bonhote  v.  Henderson,  [1895]  1 
Ch.  742,  64  L.  J.  Ch.  556,  72  L.  T.  Rep.  N.  S. 
556,  13  ileports  523,  43  Wklv.  Rep.  502  [af- 
iirmed  in  [1895]  2  Cli.  202,  72  L.  T.  Rep. 
N.  S.  814,  13  Reports  529  note,  43  Wkly. 
Rep.  580]  ;  Lloyd  y.  Cocker,  19  Beav.  140, 
1  Jur.  N.  S.  174,  24  L.  J.  Ch.  84,  52  Eng. 
Reprint  302 ;  Fowler  v.  Fowler,  4  De  G.  &  J. 
250,  61  Eng.  Ch.  196,  45  Eng.  Reprint  97; 
Daniel  r.  Arkwright,  2  Hem.  &  M.  95,  10 
Jur.  N.  S.  764,  11  L.  T.  Rep.  N.  S.  18,  4 
New  Rep.  418,  71  Eng.  Reprint  390. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  157;  and  Evidence,  17  Cyc. 
775. 

37.  Hochstein  r.  Berghauser,  123  Cal.  681, 
56  Pac.  547;  White  r.  Williams,  48  Barb. 
(N.  Y.)  222;  Bower  v.  Bowser,  49  Oreg.  182, 
88  Pac.  1104;  Kleinsorge  v.  Rohse,  25  Oreg. 
51,  34  Pac.  874;  Spare  Home  Mut.  Ins. 
Co.,  19  Fed.  14,  9  Sawy.  148. 

To  show  the  mutuality  of  a  mistake  in  a 
written  instrument  sufficient  to  authorize 
equity  to  reform  it,  the  agreement  preced- 
ing the  written  instrument  must  be  shown. 
Dougherty  r.  Dougherty,  204  Mo.  228,  102 
S.  W.  1099. 

38.  Craven  v.  Butterfield,  80  Ind.  503; 
Nagel  r.  Schneider,  83  Mich.  407,  47  N.  W. 
318. 

39.  Roundv  r.  Kent,  75  Iowa  662,  37  N.  W. 
146. 

40.  Leonard  r.  Wills,  24  Kan.  231. 

41.  Nevius  v.  Dunlap,  33  N.  Y.  676;  Fulton 
y.  Colwell,  112  Fed.  831,  50  C.  C.  A.  537. 
See  also  American  Freehold  Land  Mortg.  Co. 
V.  Pace,  23  Tex.  Civ.  App.  222,  56  S.  W.  377. 

42.  Alabama. —  Hough  v.  Smith,  132  Ala. 
204,  31  So.  500;  Lockhart  r.  Cameron,  29 
Ala.  355. 

Arkansas. —  Marquette  Timber  Co.  r.  Chas. 
T.  Abeles  Co.,  81  Ark.  420,  99  S.  W.  685; 
Webb  V.  Nease,  66  Ark.  155,  49  S.  W.  1081. 

Illinois. —  Goltra  v.  Sanasack,  53  111.  456. 

loica. —  Chapman  v.  Dunwell,  115  loAva  533, 
88  N.  W.  1067;  Hoyer  r.  King,  101  Iowa  363, 
70  N.  W.  695;  Des  Moines  County  Agricul- 
tural Soc.  V.  Tubbessing,  87  Iowa  138,  54 
N.  W.  68:  Stewart  r.  McArthur,  77  Iowa 
162.  41  N.  W.  604. 

Kentucky. —  Coleman  v.  Illinois  L.  Ins.  Co., 
82  S.  W.  616,  26  Ky.  L.  Rep.  900.  Compare 
Wathen  v.  Lee,  8  Ky.  L.  Rep.  357. 

Maine. —  Linscott  v.  Linscott,  83  Me.  384, 
22  Atl.  253. 

Missouri. —  Miller  v.  St.  Louis,  etc.,  R. 
Co.,  102  Mo.  424,  63  S.  W.  85;  Bartlett  v. 
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Brown,  121  Mo.  353,  25  S.  W.  1108;  Bobb 
V.  Bobb,  7  Mo.  App.  501. 

'New  Jersey. —  Green  v.  Stone,  54  N.  J.  Eq. 
387,  34  Atl.  1099,  55  Am.  St.  Rep.  577. 

New  Yor/c.— Drachler  i\  Foote,  88  N.  Y. 
App.  Div.  270,  84  N.  Y.  Suppl.  977;  New 
York  Ice  Co.  North  Western  Ins.  Co.,  31 
Barb.  72,  10  Abb.  Pr.  34,  20  How.  Pr.  424. 

Orec/on. —  Epstein  r.  State  Ins.  Co.,  21 
Oreg.  ^179,  27  Pac.  1045. 

Pennsylvania. —  Kennett  Square  Nat.  Bank 
r.  Shaw,"'  218  Pa.  St.  612,  67  Atl.  875 ;  Smith 
r.  Ewing,  151  Pa.  St.  256,  25  Atl.  62; 
Mifflin  County  Nat.  Bank  v.  Thompson,  144 
Pa.  St.  393,  22  Atl.  714;  Thompson  v.  Chris- 
tie, 138  Pa.  St.  230,  20  Atl.  934,  11  L.  R.  A. 
236;  Ahlborn  r.  Wolff,  118  Pa.  St.  242,  11 
Atl.  799;  Replogle  v.  Singer,  19  Pa.  Super. 
Ct.  442;  Kenny  r.  McClellan,  7  Phila.  655. 

Washington. —  Heffron  v.  Fogel,  40  Wash. 
698,  82  Pac.  1003;  Seward  v.  Spurgeon,  9 
Wash.  74,  37  Pac.  303. 

United  S-tatcs. —  Harrison  v.  Hartford  F. 
Ins.  Co..  30  Fed.  862. 

See  42  Cent.  Dig.  tit.  "Reformation  of 
Instruments,"  §  157. 

Unsupported  oath. —  If  there  is  but  the  un- 
supported oatii  of  one  of  the  parties  to  an 
instrument  on  the  one  side,  and  the  opposing 
contradictory  oath  of  the  other  party,  to- 
gether with  the  words  of  the  instrument  on 
the  other  side,  such  unsupported  oath  is  not 
sufficient  to  justify  reiormation,  and  the  evi- 
dence should  not  be  submitted  to  the  jury. 
Jackson  V.  Payne,  114  Pa.  St.  67,  6  Atl.  340. 

The  uncorroborated  testimony  of  a  single 
witness  has  also  been  held  insufficient.  In  re 
Sutch,  201  Pa.  St.  305,  50  Atl.  943,  especially 
where  the  writing  is  corroborated  by  de- 
fendant's testimony  and  that  of  one  witness. 
Gehres  v.  Crawford,  6  Pa.  Cas.  378,  9  Atl. 
508. 

That  the  case  should  not  be  submitted  to 
the  jury  without  binding  instructions  as  to 
its  insufficiency,  if  the  evidence  is  not  such 
as  would  move  a  chancellor  to  reform  the 
contract,  is  the  ruling  in  Phillips  v.  Meily, 
106  Pa.  St.  536. 

The  failure  of  a  complainant  to  call  as  a 
witness  a  disinterested  party  who  was  pres- 
ent and  took  part  in  the  original  negotia- 
tions weighs  against  his  claim  when  the 
testimony'is  conflicting.  Pope  v.  Hoopes,  84 
Fed.  927. 

43.  Arkansas. —  McGuigan  v.  Gaines,  71 
Ark.  614,  77  S.  W.  52. 

California. —  Home,  etc.,  Co.  v.  Freitas, 
153  Cal.  680,  96  Pac.  308;  Sullivan  v. 
Moorhead,  99  Cal.  157,  33  Pac.  796;  Wilson 
V.  Moriarty,  88  Cal.  207,  26  Pac.  85 ;  Hutch- 
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3.  Corroboration  —  a.  In  General.  There  is  no  absolute  rule  that  in  no 
case  can  a  decree  for  reformation  be  made  upon  the  uncorroborated  evidence  of 
an  interested  party ;  but  it  is  the  duty  of  the  court  to  act  upon  such  evidence  with 
extreme  caution. Unless  the  circumstances  are  unusual,  the  complainant 
should  be  corroborated  by  the  testimony  of  at  least  one  competent  witness  besides 
himself/^  although  reformation  has  been  granted  on  the  uncorroborated,  but 
uncontradicted,  evidence  of  one  party,^^  or  b}^  facts  and  circumstances  which 
confirm  and  support  his  statement. Thus,  it  has  been  held,  inabihty  to  read  or 


iiison  r.  AinsAvortli,  73  Cal.  452,  15  Pac.  82, 
2  Am.  St.  Rep.  823. 

Maryland. —  Coale  r.  Meriyman,  35  Md. 
382. 

Missouri. —  Harding  r.  Wright,  138  Mo.  11, 
39  S.  W.  456. 

ISlew  York. —  Jenkins  r.  Lefaiver,  9  N.  Y. 
Suppl.  19. 

Pennsylvania. — Clement's  Appeal,  2  Pennyp. 
313. 

Texas. —  ^tna  Ins.  Co.  r.  Brannon,  (Civ. 
App.  1906)  91  S.  W.  614;  Galloway  v.  Kerr, 
(Civ.  App.  1901)  63  S.  W.  180  [reversed  on 
other  grounds  in  94  Tex.  641,  64  S.  W.  858]. 

United  States. — Baldw  in  r.  National  Hedge, 
etc.,  Co.,  73  Fed.  574,  19  C.  C.  A.  575. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  157. 

Testimony  of  the  mortgagor  that  it  was 
agreed  that  there  should  be  designated  as  his 
homestead  and  excluded  from  his  mortgage 
(the  drawings  of  both  of  which  were  intrusted 
to  the  mortgagee)  a  certain  number  of  acres, 
which  included  the  land  cultivated  and  used 
by  him  as  a  homestead,  is  sufficient,  if  be- 
lieved, although  denied  by  mortgagee,  to  au- 
thorize reformation  for  mistake.  American 
Freehold  Land  Mortg.  Co.  v.  Pace,  23  Tex. 
Civ.  App.  222,  56  S.  W.  377. 

44.  See  Lovesv  v.  Smith,  15  Ch.  D.  655,  49 
L.  J.  Ch.  809,  43  L.  T.  Rep.  N.  S.  240,  28 
Wkly.  Rep.  979. 

Voluntary  settlement. —  The  court  will  not 
hesitate  to  rectify  a  voluntary  settlement  at 
the  instance  of  the  settlors,  merely  on  their 
own  evidence  as  to  their  intention,  unsup- 
ported by  other  evidence  such  as  written  in- 
structions. Bonhote  v.  Henderson,  [1895]  1 
Ch.  742,  64  L.  J.  Ch.  556,  72  L.  T.  Rep.  N.  S. 
556,  13  Reports  523,  43  Wkly.  Rep.  502  [a/- 
frmed  in  [1S95]  2  Ch.  202,  72  L.  T.  Rep. 
N.  S.  814,  13  Reports  529  note,  43  Wkly.  Rep. 
580]. 

45.  Arkansas. —  Marquette  Timber  Co.  v. 
Chas.  T.  Abeles  Co.,  81  Ark.  420,  99  S.  W. 
685. 

District  of  Columhia. —  O'Connell  v.  Koob, 
16  App.  Cas".  161. 

Indiana. —  Hamilton  County  r.  Owens,  138 
Ind.  183,  37  N.  E.  602. 

loica. —  Keramerer  v.  Owens,  91  Iowa  737, 
60  N.  W.  36;  West  v.  West,  90  Iowa  41,  57 
N.  W.  639. 

Missouri. — •Underwood  Cave,  176  'Mo.  1. 
75  S.  W.  451;  Zeilda  Forsee  Inv.  Co.  /•.  Ozou- 
bergor,  132  Mo.  App.  409,  112  S.  W.  22. 

Nebraska.—  Hale  r.  Young,  24  Nebr.  464, 
39  N.  W.  406. 

New  York. —  Moran  v.  McLarty,  75  N.  Y. 


25  [affirming  11  Hun  66]  ;  Stryker  v.  Schuy- 
ler, 3  N.  Y.  Suppl.  513. 

Pennsylvania. —  In  re  Sutch,  201  Pa.  St. 
305,  50  Atl.  943. 

Texas. —  Jackson  v.  Martin,  ( Civ.  App. 
1903)  73  S.  W.  832. 

Fe7-wonf.— Shattuck  v.  Oay,  45  Vt.  87. 

Virginia. —  French  v.  Chapman,  88  Va.  317, 
13  S.  E.  479. 

United  States. —  American  Mortg.  Co.  v. 
O'Harra,  56  Fed.  278,  5  C.  C.  A.  502. 

England. —  Tomlinson  v.  Leigh,  11  Jur. 
N.  S.  962,  13  L.  T.  Rep.  N.  S.  516,  14  Wkly. 
Rep.  121. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  157. 

46.  Hanley  r.  Pearson,  13  Ch.  D.  545,  41 
L.  T.  Rep.  k.  S.  673;  Smith  v.  Iliffe,  L.  R. 
20  Eq.  666,  44  L.  J.  Ch.  755,  33  L.  T.  Rep. 
N.  S.  200,  23  Wkly.  Rep.  851 ;  Cook  v.  Fearn, 
48  L.  J.  Ch.  63,  39  L.  T.  Rep.  N.  S.  348,  27 
Wkly.  Rep.  212. 

Where  a  bill  was  filed  by  a  married  woman 
against  her  trustee  and  certain  judgment 
creditors  of  her  husband  to  reform  a  deed 
alleged  to  have  been  intended  to  convey  the 
property  in  trust  for  her  sole  and  separate 
use,  and  to  appoint  another  trustee,  and 
decrees  pro  confesso  were  taken  against  all 
the  defendants,  except  the  trustee,  who  an- 
swered that  he  knew  nothing  about  the 
alleged  mistake,  the  clear  and  direct  testi- 
mony of  one  witness  was  sufficient  to  au- 
thorize reformation.  Godwin  v.  Y^onge,  22 
Ala.  553. 

47.  Alabama.— Keith  v.  Woodruff,  136 
Ala.  443,  34  So.  911. 

Illinois.— Shay  r-.  Pettes,  35  111.  300. 

Kentucky. —  Hutchinson  v.  Nichols,  53 
S.  W.  661,  21  Kv.  L.  Rep.  949. 

il/afwe.— Perry' r.  Knight,  85  Me.  184,  27 
Atl.  96. 

Michigan. —  Damm  v.  Moon,  48  Mich.  510, 
12  N.  W.  679. 

Ncio  Yor/^.— Stryker  r.  Schuyler.  3  X.  Y. 
Suppl.  513. 

Pennsylvania. —  North,  etc..  Branch  R.  Co. 
r.  Swank,  14  W^kly.  Notes  Cas.  444. 

South  Dakota. —  Littlejohn  r.  County  Line 
Creamery  Co..  14  S.  D.  312.  85  N.  W.'58S. 

See  42  Cent.  Dig.  tit.  '*  Reformation  of 
Instnimoiits.''  §  157, 

The  evidence  of  one  party  need  not  neces- 
sarily bo  corroborated  by  another  ]ierson.  His 
testimony  may  bo  corroborated  by  documen- 
tary evidence,  such  as  letters  and  memoranda. 
Jenner  r.  Jennor,  2  Giffard  232.  6  Jur.  N.  S. 
669.  8  Wkly.  Rep.  537,  66  Eng.  Reprint  97 
[affirmed  in  2  De  G.  F.  &  J.  350\  6  Jur.  N.  S. 
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write/^  experience  in  business/^  and  professional  advice  are  circumstances  to  be 
considered  in  weighing  the  testimony,  for  such  circumstances  will  corroborate  or 
contradict  the  testimony  of  the  principal  witnesses.  Even  acting  on  the  terms  of 
the  written  instrument  has  been  held  to  be  a  controlling  circumstance  in  favor  of 
the  validity  of  such  instrument. 

b.  By  the  Instrument  in  Suit.  Where  the  mistake  to  be  reformed  consists  in 
a  defect  in  execution  or  acknowledgment,  it  may  appear  from  the  rest  of  the 
instrument.  Thus,  the  terms  of  the  instrument  may  show  that  a  seal  was  required; 
and  such  a  circumstance  will  corroborate  a  witness  testifying  to  the  omission  by 
mistake. But  where  there  is  a  square  contradiction  with  no  other  corroborating 
circumstances  to  throw  light  on  the  material  facts,  a  decree  against  reformation 
is  proper.^^ 

4.  Lapse  of  Time.  Especial  caution  ought  to  be  exercised  in  altering  the  pro- 
visions of  a  written  instrument  where  it  has  been  in  force  a  long  time  before  an 
attempt  is  made  to  reform  it,  for  the  circumstances  attending  the  transaction 
may  have  faded  from  the  memory,  and  a  change  in  conditions  may  render  a  change 
in  the  terms  of  the  instrument  of  vital  importance  to  the  parties  thereto.  For 
these  reasons  where  reformation  is  sought  after  many  years,  equity  requires  a 
mistake  to  be  made  out  by  the  most  explicit  and  unequivocal  proof,  and  often 
beyond  a  reasonable  doubt. The  mere  lapse  of  time,  howevei",  will  not  operate 


1314,  30  L.  J.  Ch.  201,  3  L.  T.  Rep.  N.  S. 
488,  9  Wkly.  Rep.  100,  63  Eng.  Ch.  280,  45 
Eng.  Reprint  660j  ;  Milner  v.  Milner,  8  Ir. 
Eq.  488;  Gilchrist  v.  Herbert,  26  L.  T.  Rep. 
N.  S.  381,  20  Wkl3^  Rep.  348.  Compare 
White  V.  Anderson,  1  Ir.  Ch.  419,  where  a 
memorandum  of  instructions  as  to  the  prep- 
aration of  an  antenuptial  settlement  was  not 
sufficient.  So  a  recital  in  a  deed  taken  in 
connection  with  an  admission  was  held  to 
justify  reformation.  Reid  v.  Cook,  88  Iowa 
717,  54  N".  W.  353;  Harris  v.  Calmes,  100 
Ky.  272,  38  S.  W.  6,  18  Ky.  L.  Rep.  754. 

48.  Wilson  v.  Moriartv,  88  Cal.  207,  26 
Pac.  85:  .Jenkins  r.  Cohen,  138  111.  634,  28 
N.  E.  792  \affirming  37  111.  App.  256].  Com- 
pare Rensink  v.  Wiggers,  99  Iowa  39,  68 
N.  W.  569,  and  Kessel  v.  Kessel,  79  Wis, 
289,  48  N.  W.  382. 

49.  Vaughn  v.  Digman,  43  S.  W.  251,  19 
Kv.  L.  Rep.  1340;  Vary  r.  Shea.  36  Mich. 
388;  Whelen  v.  Osgoodby,  62  N.  J.  Eq.  571, 
50  Atl.  692. 

50.  Chapman  v.  Dunwell,  115  Iowa  533,  88 
N.  W.  1067. 

51.  George  v.  Howard,  56  Iowa  646,  10 
N.  W.  212. 

52.  Sullivan  v.  Latimer,  38  S.  C.  417,  17 
S.  E.  221. 

A  defective  certificate  of  acknov/ledgment 
or  mortgage  was  reformed  on  the  testim.ony 
of  the  notary  who  acknowledged  the  deed, 
that  he  observed  all  the  requisites  to  a  valid 
acknowledgment,  but  made  a  mistake  in  at- 
taching the  defective  certificate.  Hutchinson 
V.  Ainsworth,  73  Cal.  452,  15  Pac.  82,  2  Am. 
St.  Rep.  823. 

A  deed  concluding  that  the  words,  "I  have 
hereunto  set  my  hand  and  seal,"  and  signed 
without  a  seal,  was  held  to  furnish  on  its 
face  sufficient  testimony  that  the  seal  was 
omitted  from  mere  accident  and  that  the 
instrument  should  be  rectified.  Colchester  v. 
Culver,  29  Vt.  111.    Likewise  were  the  words 
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"  grant,  bargain  and  sell "  or  their  equiva- 
lents appeared  in  a  deed  which  contained 
words  of  warranty,  a  seal  was  supplied  with- 
out parol  testimonv.  Michel  v.  Tinsley,  69 
Mo.  442. 

In  Pennsylvania,  the  act  of  May  25,  1878, 

empowers  the  common  pleas,  w-hen  it  is  satis- 
factorily shown  that  "  a  certificate  of  acknowl- 
edgment defective  in  form  was  in  fa,ct  really 
and  properly  acknowledged  in  due  form  of 
law,"  to  make  a  decree  reforming  the  certifi- 
cate in  accordance  with  the  facts,  and  pro- 
vide that  the  proceeding  shall  be  by  a  bill 
in  equity,  as  in  other  cases  for  the  reforma- 
tion of  the  wa-itten  instrument.  It  was  held 
that  in  an  action  to  reform  a  certificate  of 
acknov/ledgment  of  a  mortgage  by  a  married 
wom.an,  which  failed  to  show  that  the  officer 
taking  it  made  known  to  her  the  full  con- 
tents of  the  mortgage,  etc.,  where  plaintiff 
alone  testified  to  facts  which  would  establish 
its  validity,  and  the  wife  and  husband 
squarely  contradicted  him,  and  there  were  no 
corroborating  circumstances  which  threw  light 
on  the  material  facts,  a  decree  for  defendants 
was  proper.  Spencer  v.  Reese,  165  Pa,  St. 
158,  30  Atl.  722. 

53.  Hand  v.  Weidner,  151  Pa.  St.  362,  25 
Atl.  38. 

54.  Georgia. —  Wvche  v.  Greene,  11  Ga. 
159. 

Illinois.— mcoW  v.  Mason,  49  111.  358. 

Iowa. —  Logan  First  Presb.  Church  v.  Lo- 
gan, 77  Iowa  326,  42  N.  W.  310. 

Kentucky. —  Yocum  v.  Foreman,  14  Bush 
494. 

Maryland.— ^t\\Q^  v.  Willis,  66  Md.  552, 
8  Atl.  353;  Keedy  v.  Nally,  63  Md.  311. 

Michiqan. —  Harrington  v.  Brewer,  56 
Mich.  301,  22  ISr.  W.  813. 

Missouri. —  Bobb  v.  Bobb,  89  Mo.  411,  4 
S.  W.  511. 

Ohio. —  Whitney  v.  Denton,  7  Ohio  Dec. 
(Reprint)  547,  3  Cine.  L.  Bui.  870. 
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to  deny  relief,  for  circumstances  may  have  evolved  which  corroborate  the  material 
testimony. ^^"^  How  much  time  must  have  elapsed  in  order  to  justify  a  higher 
standard  of  sufficiency  of  proof  is  for  the  good  judgment  of  the  court. 

XVL  TRIAL,  Relief,  Decree,  and  Appeal. 

A.  Trial  or  Hearing  —  l.  In  General.  Reformation  being  an  action  in 
equity,  the  trial  or  hearing  must  proceed  according  to  the  general  rules  of  equity.^" 

2.  Findings  of  Court.  If  the  findings  of  the  court  are  sufficient  to  support  a 
decree,  they  are  conclusive;  but  if  a  special  finding  is  outside  of  the  issue,  it  is 
a  mere  nullity  and  can  give  no  support  to  a  conclusion  of  law  based  thereon. 

3.  Trial  by  Jury  —  a.  In  General.  The  parties  have  no  absolute  right  to  4 
jury  trial, although  in  the  exercise  of  its  discretion  the  court  may  call  to  its  aid 
the  offices  of  a  jury  by  framing  issues  of  fact  for  the  latter  to  decide. 

b.  Where  Equitable  and  Legal  Causes  Are  Joined.  Where  a  complaint  con- 
tains two  distinct  causes  of  action,  the  one  equitable  for  reformation  of  an  instru- 
ment, and  the  other  legal  for  recovery  under  the  instrument,  the  correct  practice 


Pennsylvania. —  Hunter's  Estate,  147  Pa. 
St.  549,  23  Atl.  973;  Bierman  v.  Lebanon 
Valley  College,  20  Pa.  Super.  Ct.  133. 

Virginia. —  Persinger  v.  Chapman,  93  Va. 
349,  25  S.  E.  5. 

United  (States. —  Travelers'  Ins.  Co.  v.  Hen- 
derson, 69  Fed.  762,  16  C.  C.  A.  390. 

England. —  Bloomer  v.  Spittle,  L.  R.  13  Eq. 
427,  41  L.  J.  Ch.  369,  26  L.  T.  Rep.  N.  S. 
272,  20  Wkly.  Rep.  435;  Bentley  v.  Mackay, 
31  Beav.  143,  54  Eng.  Reprint  1092  [affirmed 
in  4  De  G.  F.  &  J.  279,  8  Jur.  N.  S.  1001, 
7  L.  T.  Ren.  N.  S.  143,  10  Wklv.  Rep.  873, 
65  Eng.  Ch.  216,  45  Eng.  Reprint  1191]. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  193. 

Commenting  on  the  use  of  parol  evidence 
to  rectify  a  mistake  in  a  deed,  the  court  said, 
in  Durant  v.  Bacot,  15  N.  J.  Eq.  411,  that 
conversation  should  not  prevail  over  a  deed 
itself,  for  "  it  would  be  substituting  memory, 
in  its  frailest  form,  for  the  highest  and 
most  reliable  .evidence  known  to  the  law." 

The  death  of  parties  interested  before  suit 
to  reform  is  brought  makes  it  necessary  to 
adduce  the  strongest  evidence  of  the  mistake. 
Hupsch  V.  Resell,  45  N.  J.  Eq.  657,  18  Atl. 
372;  Campbell  v.  Foster,  2  Tenn.  Ch.  402; 
Beaumont  v.  Branley,  Turn.  &  R.  41,  12 
Eng.  Ch.  41,  37  Eng.  Reprint  1009. 

55.  Iowa. —  Logan  First  Presby.  Church  v. 
Logan,  77  Iowa  336,  42  N.  W.  310. 

KentucJcij.— Miller  v.  Small,  10  S.  W.  810, 
10  Ky.  L.  Rep.  859. 

NeiD  Jersey. —  Dod  v.  Paul,  43  N.  J.  Eq. 
302,  11  Atl.  817. 

Ohio. —  Skerrett  v.  Presbyterian  Soc,  41 
Ohio  St.  606. 

United  States. —  Kellogg  v.  Chapman,  30 
Fed.  882.  ^ 

56.  It  has  been  fixed  as  low  as  six  years. 
I'aulison  v.  Van  Iderstine,  29  N.  J.  Eq.  594. 
Compare  Fitschen  v.  Thomas,  9  Mont.  52,  22 
Pac.  450,  where  the  parties  acted  on  tlie 
iiislrument  two  years  before  asking  rectifi- 
cation. But  on  the  other  hand  reformation 
lias  been  decreed  after  fifty  years  have 
elapsed,  the  proof  warranting  "it.  "  Skerrett  v. 
Presbyterian  Soc.,  41  Ohio  ^  St.  606. 


57.  See  Equity,  16  Cyc.  407  et  seq.  See 
also  infra,  XVI,  A,  2,  3. 

58.  Jenner  v.  Brooks,  77  Conn.  384,  59 
Atl.  508. 

Findings  see  Newton  r.  Hull,  90  Cal.  487, 
27  Pac.  429;  Walls  v.  State,  140  Ind.  16, 
38  N.  E.  177;  Drummond  v.  Krebs,  8  Kan. 
App.  180,  55  Pac.  478. 

Where  a  bill  in  equity  praying  for  relief 
against  a  mistake  in  a  deed  was  referred  to 
a  committee,  who,  on  the  hearing,  received 
certain  evidence  of  the  allegations  contained 
in  the  bill,  tlie  findings  of  such  committee 
were  held  to  be  conclusive,  and  could  not 
be  reviewed  by  the  court.  Knapp  v.  White, 
23  Conn.  529. 

Findings  by  the  court  on  motion.-— Where 
defendant  resisted  an  actiou  to  reform  a 
mortgage  on  the  ground  that  he  had  pur- 
chased the  property  in  controversy  without 
notice  that  it  was  intended  to  be  included  in 
the  mortgage,  and  certain  questions  were  sub- 
mitted to  the  jury,  but  the  question  whether 
defendant  was  an  innocent  purchaser  was  not 
answered  by  them,  the  court  had  authority, 
on  motion  of  plaintiff,  to  make  findings  on 
the  testimony  adduced,  and  to  determine  the 
question.  Land  Mortg.  Bank  of  Northwestern 
America  r.  Nicholson,  24  Wash.  258,  64  Pac. 
156. 

59.  Citizens'  Nat.  Bank  v.  Judv,  146  Ind. 
322,  43  N.  E.  259. 

Effect  of  inconsistent  finding  see  Higgins 
V.  Parsons,  65  Cal.  280.  3  Pac.  881. 

60.  Loftus  V.  Fischer,  113  Cal.  286,  45 
Pac.  328;  Grav  l:  Hornbeck,  31  Mo.  400; 
Taplev  r.  Herman,  95  Mq.  App.  537,  69  S.  W. 
482;  Ellswortli  r.  Holcomb,  28  Ohio  St.  66. 
See  also  Van  Tuvl  r.  Wostehostov  F.  Tns.  Co., 
67  Barb.  (N.  Y.)  72  \a//irt)icd  in  55  N.  Y. 
657],  dietuiu.    Soo  nlso  JruiKs.  24  Cyc.  117. 

61.  Ross  ?■.  New  I'hio-hnul  Mut.  Ins.  Co., 
120  Mass.  113:  Kouiiy  McClollan,  7  Phila. 
(Pa.)  655:  Kanimermover  r.  Hilz,  116  Wis. 
313,  92  N.  W.  1107. 

Advisory  action. —  The  action  of  the  jury 
if  revoked  in  such  cases  is  only  advisory  in 
aid  of  the  conscience  of  the  court.  Kenny  r. 
McClellan,  7  Phila.  (Pa.)  655. 
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is  to  try  the  equitable  cause  first,  and  the  legal  cause  afterward.®^  Hence,  if  the 
action  proceeds  to  trial  by  jury,  without  the  equitable  cause  being  specially  ordered 
to  be  so  tried,  there  is  no  submission  of  that  cause  to  the  jury,  even  though  the 
parties  did  not  object. 

e.  Submission  of  Issues  and  Instructions.  The  issue  of  reformation  generally 
must  be  sufficiently  comprehensive,^*  and  on  trial  by  jury  the  issue  should  be 
clearly  presented  in  the  instructions.^^  There  being  no  such  thing  as  technical 
nonsuit  in  a  strictly  equitable  action,^®  if  a  cause  is  being  tried  by  a  jury,  the  evi- 
dence should  be  submitted  to  it,  if  it  shows  even  a  tendency  to  make  out  a  case.^^ 
But  the  evidence  may  be  submitted  with  binding  instructions  as  to  its  insuffi- 
ciency or  with  an  instruction  that  to  authorize  a  verdict  for  plaintiff  the  proof 
must  be  clear  and  strong.  The  question  of  mutual  mistake  presenting  an  issue 
of  fact,  and  not  an  issue  of  law,'^^  its  submission  to  the  jury  means  that  it  shall 


In  Wisconsin  the  cause  of  action  for  ref- 
ormation is  for  the  trial  by  the  court  unless 
formally  submitted  to  a  jury  in  the  manner 
prescribed  by  Rev.  St.  c.  132,  §  6.  Harrison 
V.  Juneau  Bank,  17  Wis.  340. 

62.  Guernsey  v.  American  Ins.  Co.,  17 
Minn.  104;  New  York. Ice  Co.  v.  Northwestern 
Ins.  Co.,  31  Barb.  (N.  Y.)  72,  10  Abb.  Pr. 
34,  20  How.  Pr.  424;  Cameron  v.  White,  74 
Wis.  425,  43  N.  W.  355,  5  L.  R.  A.  493; 
Hammel  i;.  Queen  Ins.  Co.,  50  Wis.  240,  6 
N.  W.  805.  Compare  L^strade  i\  Barth,  19 
Cal.  660. 

Under  N.  Y.  Code  Civ.  Proc.  §  974,  which 

provides  that  the  trial  of  an  issue  raised  by 
a  counter-claim,  wherein  defendant  demands 
affirmative  relief,  shall  be  in  the  same  mode 
as  if  it  arose  in  an  action  brought  by  de- 
fendant, defendant,  in  an  action  on  an  in- 
surance policy,  is  entitled  to  have  an  equi- 
table issue  raised  by  bis  counter-claim,  in 
which  he  asks  for  reformation  of  the  policy, 
tried  at  the  special  term,  before  the  trial  at 
the  circuit  of  the  legal  issue  raised  by  the 
complaint  and  answer.  Colville  v.  Chubb,  14 
N.  Y.  Suppl.  433,  26  Abb.  N.  Cas.  372.  , 

63.  Harrison  v.  Juneau  Bank,  17  Wis. 
340. 

64.  See  Equity,  16  Cyc.  416.  See  also 
cases  cited  infra,  this  note. 

An  issue  was  framed  as  to  whether  "  plain- 
tiff's testatrix  and  the  defendant  make  an 
oral  agreement  prior  to  the  execution  of  the 
deed  whereby  [she]  was  to  buy  and  [he]  to 
sell  only  what  he  owned  east  of  the  wall,  and 
did  they  attempt  to  embody  said  agreement 
in  said  deed."  The  mistake  was  set  up  in 
defense  to  an  action  for  breach  of  covenants 
in  the  deed.  It  was  held  that  the  issue, 
standing  alone,  would  not  support  a  verdict 
for  defendant  in  that  it  did  not  state  whether 
the  land  was  to  be  described  by  metes  and 
bounds  in  a  deed  containing  the  usual  cove- 
nants of  a  warranty  deed,  or  whether  there 
was  a  misunderstanding  as  to  the  land  to 
be  conveyed.  Page  v.  Higgins,  150  Mass.  27, 
22  N.  E."^  63,  5  L.  R.  A.  152. 

The  grantee  of  a  deed  not  being  entitled  to 
have  it  corrected  if  it  were  a  mere  gratuity, 
and  there  being  an  issue  whether  defendant 
was  under  obligation  to  convey  any  lot,  and 
instruction  ismoring  this,  and  making  plain- 
tiff's right  depend  solely  on  whether  the  par- 
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ties  were,  at  the  time  of  the  execution  of  the 
deed,  under  the  impression  that  it  conveyed 
other  propertj^  is  erroneous.  Metcalfe  v. 
Lowenstein,  35  Tex.  Civ.  App.  619,  81  S.  W. 
362.  Compare  Southern  Finishing,  etc.,  Co. 
V.  Ozment,  132  N.  C.  839,  44  S.  E.  681. 

65.  See  Fitschen  v.  Thomas,  9  Mont.  52, 
22  Pac.  450.  See  also  oases  cited  infra,  this 
note. 

For  a  good  instruction  as  to  the  quality 
and  quantity  of  evidence  required  to  support 
the  issue  see  Schotte  v.  Meredith,  197  Pa.  St. 
496,  47  Atl.  844. 

Instructions  as  to  mistake  see  Wyche  v. 
Green,  26  Ga.  415. 

An  instruction  that  a  deed  cannot  be  re- 
formed, except  on  clear  and  convincing  evi- 
dence of  a  mistake  of  the  vendor  and  both 
the  vendees,  is  not  inconsistent  with  an  in- 
struction that  both  vendees  need  not  have 
been  present  at  the  time  the  agreement  of 
siale  was  made,  if  it  appears  that  the  vendee 
who  was  present  was  conducting  the  nego- 
tiation for  the  purchase,  since  in  that  case 
his  actions  would  bind  the  other  vendee  as 
well  as  himself.  Stafford  v.  Giles,  135  Pa. 
St.  411,  19  Atl.  1028. 

The  word  "impression"  is  equivalent  to 
that  of  "  mistake  "  in  an  instruction  stating 
that  plaintiffs  were  entitled  to  a  verdict,  if 
the  parties  were  at  the  time  of  the  execution 
of  the  deed,  under  the  "  impression  "  that  the 
deed  described  other  property.  Metcalfe  v. 
Lowenstein,  35  Tex.  Civ.  App.  619,  81  S.  W. 
362. 

66.  Morrison  v.  Jones,  31 ,  Mont.  154,  77 
Pac.  507. 

Where  plaintiff's  evidence  failed  to  sus- 
tain the  allegations  of  the  complaint,  plain- 
tiff may,  if  he  chooses,  at  the  close  of  plain- 
tiff's case,  submit  the  cause  to  the  court  for 
decision.  Morrison  v.  Jones,  31  Mont.  154, 
77  Pac.  507. 

67.  Cuthbertson  v.  Morgan,  149  N.  C.  72, 
62  S.  E.  744;  Jones  v.  Warren,  134  N.  C.  390, 
46  S.  E.  740. 

68.  Sylvius  V.  Kosek,  117  Pa.  St.  67,  11 
Atl.  392.  2  Am.  St.  Rep.  645. 

69.  Lehew  v.  Hewett,  130  N.  C.  22,  40 
S.  E.  769.  Compare  Stockbridge  Iron  Co.  v. 
Hudson  Iron  Co.,  107  Mass.  290. 

70.  Tooley  v.  Chase,  26  Oreg.  600,  37  Pac. 
908. 
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find  the  facts  proved,  and  that  it  is  for  the  court  to  say  whether  the  facts  found 
estabhsh  fraud  or  mutual  mistake. '^^ 

d.  Verdict.  While  the  effect  of  a  verdict  of  a  jury  is  merely  advisory/^  it 
has  been  held  that  a  general  verdict  is  insufficient.^^ 

B.  Relief  Awarded  —  l.  In  General.  If  the  pleadings  and  proof  establish 
a  right  to  correction  the  complaining  party  should  be  given  all  relief  to  which 
he  may  be  entitled  either  at  law  or  in  equity.'^* 

2.  Based  on  the  Pleadings  and  Proof.  Relief  is  given  in  accordance  with  the 
allegations  in  the  pleadings  which  are  supported  by  cogent  evidence,  and  the 
decree  is  based  on  the  facts  proved.''^  The  case  made  out  by  the  pleadings  and 
the  facts  proved  always  determines  a  measure  of  relief  which  the  court  may  award. ''^ 

3.  Necessity  of  Performance  of  Conditions  Precedent.  If  the  equities  of  the 
case  demand  it,  correction  will  not  be  decreed  until  necessary  conditions  precedent 
have  been  carried  out.'^^ 

4.  Extent  and  Form  of  Relief  —  a.  In  General.  The  form  of  granting  relief 
is  not  material/^  but  the  relief  awarded  should  of  course  conform  generally  to  the 
particular  equities  involved  in  the  case  under  consideration.'^^    Ordering  the 


71.  Schettiger  v.  Hopple,  3  Grant  (Pa.) 
54. 

72.  Kenny  v.  McClellan,  7  Phila.  (Pa.) 
655. 

73.  See  Equity,  16  Cyc.  422. 

A  verdict  — "  we,  tlie  jury,  find  for  com- 
plainant, and  recommend  that  the  deed  be 
reformed,"  without  specifying  what  reforma- 
tion shall  be  made,  was  held  so  uncertain  that 
a  neAV  trial  was  ordered.  Payne  v.  Elyea,  50^ 
Ga.  395. 

74.  See  cases  cited  infra,  this  note. 
Illustration. — An  old,  infirm,  and  illiterate 

widow  requested  her  brother-in-law  to  assist 
her  in  purchasing  a  home.  A  lot  was  found 
on  which  were  two  houses,  but,  as  the  price 
was  too  large,  he  agreed  to  take  a  half  on 
which  one  of  the  houses  was  situated.  He 
told  her  that  a  double  privy  vault  and  a 
stable  near  the  center  of  the  lot  would  be  for 
the  use  of  both.  In  reality  the  vault  was 
about  ten  feet  from  the  middle  line,  and  en- 
tirely on  his  part,  as  was  also  the  largest 
portion  of  the  stable.  He  conducted  all  the 
negotiations  and  directed  how  the  deed  should 
be  made  out.  Two  deeds  were  executed,  and 
the  widow's  deed  was  read  in  her  presence. 
After  they  had  been  in  possession  for  some 
time,  he  denied  her  the  use  of  the  vault,  and 
pulled  down  the  stable  and  sold  the  lumber. 
It  was  held  that  she  was  entitled  to  have 
quitclaimed  to  her  so  much  of  his  part  of  the 
lot  as  would  give  her  one  half  of  the  lot;  she 
was  likewise  entitled  to  one  half  of  the  value 
of  the  timber  taken  from  the  stable.  Murray 
V.  Poach,  72  S.  W.  807,  24  Ky.  L.  Rep.  2013. 

For  a  further  application  of  the  principle 
where  a  full  relief  was  given  see  Jones  v. 
McNoaly,  139  Ala.  379,  35  So.  1022,  101  Am. 
St.  Rep.  38;  Briegel  v.  Moeller,  82  111.  257; 
Hurst  V.  Beaver,  50  Mich.  012,  16  N.  W.  165; 
Norris  v.  Hurd,  Walk.  (Mich.)  102;  Sawyer 
V.  Hanson,  48  Wis.  61 T,  4  N.  W.  765. 

That  the  mort^a^or  owned  but  an  undi- 
vided interest  in  land  v/as  found  by  the  court, 
and  did  not  justify  refusal  of  a  decree  of  ref- 
ormation, except  on  condition  that  the  reform 
mortgage  should  show  that  it  covered  only 
[63] 


the  mortgagor's  fractional  interest.  Jenkins 
V.  Bailey,  75  Ark.  524,  87  S.  W.  1180. 

75.  Goodrich  v.  Fogarty,  130  Iowa  223,  106 
N.  W.  616;  Foster  v.  Schmeer,  15  Oreg.  363, 
15  Pac.  626.  See  also  Foster  v.  Winchester, 
92  Ala.  497,  9  So.  83;  Casady  v.  Woodbury 
County,  13  Iowa  113. 

Relief  not  asked  for.— -A  deed  provided  that 
defendant's  creamery  should  be  forfeited  to 
plaintilf,  the  owner  of  the  ground  on  which 
it  was  located,  if  defendant  ceased  to  operate 
it  during  the  proper  season  for  operating  the 
same.  Defendant  set  up  in  answer  that  the 
deed  did  not  express  the  agreement  of  the 
parties,  and  asked  to  have  it  reformed.  It 
was  error  to  correct  the  deed  since  no  such 
relief  was  asked,  and  since  it  was  not  neces- 
sary to  protect  defendant's  rights.  Little- 
john  V.  Countv  Line  Creamery  Co.,  14  S.  D. 
312,  85  N.  W*;  588. 

The  decree  must  be  within  the  issues  see 
infra,  XVI,  C,  1. 

76.  Bourland  r.  Schulz,  39  Tex.  Civ.  App. 
572,  87  S.  W.  1167. 

77.  Champion  v.  Grand  Rapids,  etc.,  R.  Co., 
145  Mich.  676.  108  N.  W.  1078. 

The  question  of  restoring  parties  to  the 
status  in  quo  is  not  involved  where,  by 
mutual  mistake,  land  not  intended  to  be  con- 
veyed is  included,  contrary  to  a  prior  agree- 
ment. Peacock  v.  Betliea,  151  Ala.  141.  43 
So.  864. 

78.  See  cases  cited  infra,  notes  80-82. 

79.  See  cases  cited  infra,  this  and  note  80 
ct  seq. 

Reformation  of  a  supersedeas  bond  should 
go  no  farther  than  to '  make  it  a  complete 
statutory  instrument  unless  there  is  evidence 
of  an  express  agreement  between  the  parties 
as  to  the  conditions  thereof.  Nourse  r.  Weitz, 
120  Iowa  70'8.  05  N.  W.  251. 

Under  a  prayer  for  the  reformation  of  a 
conveyance  the  court  is  justified  in  requir- 
ing tiiat  the  deed  should  be  sealed,  althonixh 
plaintifV  makes  no  claim  that  the  deed  is  in- 
valid, and  although  he  ha.s  a  good  title  bv 
adverse  possession.  Jenner  r.  Brooks,  77 
Conn.  384,  59  Atl.  508. 
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execution  by  a  proper  person  of  a  new  instrument  in  lieu  of  and  to  take  the 
place  of  the  one  sought  to  be  reformed/^  or  the  execution  of  sufficient  releases/^ 
may  constitute  a  proper  mode  of  granting  relief. 

b.  Alternative  Relief.  If  a  bill  is  filed  solely  to  correct  a  mistake  in  an  instru- 
ment, and  relief  on  that  ground  is  refused,  it  will  not  be  decreed  on  some  other 
ground;  but  where  other  relief  is  asked  in  the  proceeding  for  reformation  the 
rule  is  different.**  Even  if  a  plaintiff  seeks  to  reform  a  contract,  and  recover  on 
it  as  reformed,  recovery  may  be  had  if  the  contract  will  support  it,  although  there 
is  no  proof  of  right  to  reform. 

e.  Additional  op  Incidental  Relief. Having  acquired  jurisdiction  to  reform 
an  instrument,  equity  will  retain  it  in  order  that  full  and  proper  relief  may  be 
granted, although  incidental  relief  has  been  denied  when  the  remedy  at  law  was 


80.  See  cases  cited  infra,  this  note. 
Defendant  under  supervision  of  the  register 

may  be  directed  to  execute  a  new  deed. 
Weathers  v.  Hill,  92  Ala.  492,  9  So.  412. 

The  grantor,  or  a  commissioner  appointed 
by  the  court,  may  be  required  to  execute  a 
proper  deed.    King  v.  Bales,  44  Ind.  219. 

Where  parties  are  under  disability,  or 
those  who  are  able  to  convey  refuse  to  do  so, 
the  court  may  direct  a  commissioner  to  exe- 
cute the  proper  instruments  for  such  parties. 
Vincent  v.  Collins,  32  S.  W.  109G,  17  Ky.  L. 
Rep.  920;  Barnes  v.  Barnes,  15  S.  W.  1,  12 
Ky.  L.  Rep.  708. 

81.  Weathers  v.  Hill,  92  Ala.  492,  9  So. 
412;  Pierson  v.  Pierson,  5  Del.  Ch.  11;  Vin- 
cent V.  Collins,  32  S.  W.  1096,  17  Ky.  L. 
Rep.  920;  Barnes  v.  Barnes,  15  S.  W.  1,  12 
Ky.  L.  Rep.  708;  Burr  r.  Hutchinson,  61  Me. 
514.  See  also  Read  v.  Cramer,  2  N.  J.  Eq. 
277,  34  Am.  Dec.  204. 

Thus  when  a  mistake  in  a  deed  has  been 
reformed,  the  proper  Avay  to  correct  an  in- 
cidental error  in  the  record  is  to  cause  the 
new  deed  to  be  executed  by  the  grantor  or  a 
commissioner,  and  then  have  such  new  deeds 
recorded  and  referred  to  by  a  note  in  the 
margin  of  the  record  of  the  old  deed.  Toops 
V.  Snyder,  47  Ind.  91;  King  v.  Bales,  44  Ind. 
219. 

If  too  large  an  estate  has  been  conveyed 
bv  mistake,  a  reconveyance  mav  be  ordered. 
Pullen  V.  Mullen,  12  Leigh  (VaO  434. 

82.  Andrews  v.  Andrews,  81  Me.  337,  17 
Atl.  166. 

Mistake  in  the  date  of  a  certificate  of 
record  of  a  deed  should  be  rectified,  not  by 
changing  the  certificate,  bu.t  by.  compelling 
a  release  by  those  claiming  on  account  of  it. 
Hiatt  v.  Calloway,  7  B.  Mon.  (Ky.)  178. 

In  New  Hampshire  it  is  held  that  a  ref- 
ormation for  mistake  on  account  of  a  mis-, 
description  should  be  granted  by  injunctions 
and  orders  for  necessary  and  proper  releases, 
rather  than  by  making  erasures  and  inter- 
lineations. Busbv  v.  Littlefield.  31  N.  H.  193, 
33  N.  H.  76;  Craig  v.  Kittredge,  23  N.  H. 
231;  Smith  v.  Greeley,  14  N.  H.  378. 

83.  Getman  v.  Beardsley,  2  Johns.  Cli. 
(^T  Y.)  274. 

The  only  question  submitted  being  in 
equity  the  court  has  no  jurisdiction  to  retain 
the  case  for  the  trial  of  a  legal  question.  New 
York  Ice  Co.  v.  North  Western  Ins.  Co.,  31 
Barb.  (N.  Y.)  72,  10  Abb.  Pr.  34,  20  How. 

fXVI,  B,  4,  a] 


Pr.  424.  See  also  Grantham  v.  Bizzel,  10 
N.  C.  196. 

Directing  a  rescission,  unless  a  new  instru- 
ment is  executed  in  accordance  with  the  de- 
cree of  reformation,  may  be  proper.  Harris 
?;.  Calmes,  100  Ky.  272,  38  S.  W.  6,  18  Ky. 
L.  Rep.  754. 

84.  See  cases  cited  infra,  this  note. 
Prayer    for    all    proper    relief. —  Plaintiff 

asked  for  a  reformation  of  a  deed  on  the 
ground  of  mistake  in  failing,  to  provide  a 
right  of  way  and  "  for  all  proper  relief." 
Instead  of  reforming  the  deed  the  court  ad- 
justed the  way.  This  mode  of  granting  relief, 
while  not  the  better,  the  court  held  not  to  be 
prejudicial.  Wood  v.  Porter,  4  Ky.  L.  Rep. 
361. 

Prayer  for  foreclosure. — A  complaint  to 

correct  a  supposed  mistake  in  the  description 
in  a  mortgage,  and  to  foreclose  the  same, 
will  not  be  held  bad  on  demurrer,  merely  be- 
cause its  allegations  as  to  the  mistake  are 
not  sufficient  to  entitle  plaintiff  to  reforma- 
tion.   Parker  v.  Teas,  79  Ind.  235. 

85.  Coverdill  v.  Seymour,  (Tex.  Civ.  App. 
1900)  56  S.  W.  221  [reversed  on  other 
grounds  in  94  Tex.  1,  57  S.  W.  37].  Compare 
Wagner  v.  Westchester  F.  Ins.  Co.,  92  Tex. 
549,  50  S.  W.  569. 

Where,  however,  all  the  parties  agree  that 
mutual  mistake  exists,  correction  may  be  had 
before  damages  are  assessed.  Lewiston  v. 
Gagne,  89  Me.  395,  36  Atl.  629,  56  Am.  St. 
Rep.  432. 

86.  Joinder  of  causes  of  action  see  supra, 
XIV,  A,  1. 

Prayer  for  relief  see  supra,  XIV,  A,  3. 

87.  Alalama.—  BiQlQr  v.  Dreher,  129  Ala. 
384,  30  So.  22 ;  Houston  r.  Paul,  86  Ala.  232, 
5  So.  433;  Williams  v.  Mitchell,  30  Ala.  299. 

Delaware. —  McMullen  v.  Lockwood,  4  Del. 
Ch.  568. 

Illinois. —  McCloskey  v.  McCormick,  44  111. 
336. 

Ohio. —  Roberts  v.  Elmore,  3  Ohio  Dec. 
(Reprint)  208,  4  Wkly.  L.  Gaz.  393. 

^Visconsin. — Fischer  v.  Laack,  85  Wis.  280, 
55  N.  W.  398. 

Relief  incidental  to  reformation. — Attach- 
ment proceedings  have  been  enjoined,  and  a 
writ  of  attachment  annulled.  Bieleh  v. 
Dreher,  129  Ala.  384,  30  So.  22.  Proceedings 
at  law  have  been  enjoined.  Love  v.  Graham, 
25  Ala.  187;  Lansing  v.  Commercial  Union 
Assur.  Co.,  4  Nebr.  (Unoff.)  140.  93  N.  W. 
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adequate. Where,  however,  reformation  is  sought  as  preliminary  to  some  other 
principal  rehef,  if  such  principal  relief  is  denied,  the  ancillary  relief  of  reformation 
will  not  be  granted. ^'^^  The  rights  of  parties  r.re  usually  measured  by  the  instru- 
ment as  reformed.  Thus,  after  reforming  a  contract,  specific  performance  of  it  may 
be  decreed/'^  or  the  contract  may  be  enforced  in  the  same  action;    a  mistake  in  an 


756.  Dower  has  been  allotted  and  statutory 
provisions  for  family  apportionment  made. 
Johnson  v.  Crutcher,  48  Ala.  368.  And  where 
a  decree  for  correction  of  a  mistake  in  a 
bond  should  be  rendered,  a  purchaser  was 
permitted,  either  to  proceed  with  his  action 
at  law  on  condition  that  if  he  did  proceed 
with  such  action,  it  should  be  considered  in 
all  respects  an  action  on  the  bond  as  re- 
formed, or  to  dismiss  it  and  institute  pro- 
ceedings for  a  rescission.  Reese  v.  Kirk,  29 
Ala.  406.  Where,  on  a  bill  filed  to  rectify  a 
written  agreement,  all  matters  charged  out- 
side of  the  written  agreement  are  denied  in 
the  answer,  an  injunction  granted  on  the  fil- 
ing of  the  bill  must  be  dissolved.  Edmund- 
son  V.  Jones,  19  Ga.  19.  Defendant  may  be 
enjoined  from  taking  advantage  of  the  instru- 
ment or  any  mistake  therein  which  is  sought 
to  be  reformed.  Burr  v.  Hutchinson,  61  Me. 
514;  Farley  v.  Bryant,  32  Me.  474.  But  see 
McMullen  v.  Lockwood,  4  Del.  Ch.  568.  In- 
junction restraining  defendant  may  issue  un- 
der proper  circumstances  until  the  instru- 
ment is  brought  into  court  for  the  purpose 
of  reform.ation.  See  Menomonee  Locomotive 
MffT.  Co.  V.  Langworthy,  18  Wis.  444. 

Not  only  the  instrument  in  which  the  mis- 
take occurred,  but  all  subsequent  instruments 
which  ha.ve  perpetuated  such  mistake,  will,  it 
seems,  be  reformed  so  as  to  administer  a  full 
measure  of  relief  and  avoid  circuity  of  ac- 
tion. Marks  v.  Taylor,  23  Utah  1'52,  63  Pac. 
897,  23  Utah  470,  65  Pac.  203. 

In  an  action  to  reform  a  deed  executed  in 
performance  of  two  separate  contracts  to 
convey  land,  the  answer  alleged  mutual  mis- 
take and  pra.yed  for  permission  to  rescind 
and  return  the  piirehase-money  as  to  both 
tracts.  A  rescission  and  return  as  to  one 
tract,  and  reformation  as  to  the  other  was 
decreed.  Lord  f.  Horr,  30  Wash.  477,  71  Pac. 
23. 

88.  Red  Jacket  Tribe  No.  43  I.  0.  R.  M. 
V.  Hoff,  33  N.  J.  Eq.  441. 

Reformation  being  refused,  plaintiff  raised 
the  question  as  to  the  construction  of  the 
contract,  insisting  that  the  true  meaning  as 
expressed  in  the  original  contract  would 
thereby  be  given.  This  was  a  question  of 
law  not  incidental  to  the  equitable  action 
and  could  not  be  passed  upon.  Oakville  Co. 
?■.  Double-Pointed  Tack  Co.,  105  N.  Y.  658,  11 
N.  E.  839. 

88a.  Goodbar  v.  Bloom,  (Tex.  Civ.  App. 
1006)  96  a  W.  657. 

89.  California. —  Kee  v.  Davis,  137  Cal. 
456,  70  Pac.  2,94,  671;  Murphy  v.  Rooney,  45 
Cal.  78. 

Illinois. —  McCornack  r.  Rage,  87  111.  484. 

Indiana.— Monroe  v.  Skelton,  36  Tnd.  302. 
See  also  Adams  v.  Wheeler,  122  Ind.  251, 
254,  23  N.  E.  760. 


loiva. —  Flynn  v.  Finch,  137  Iowa  378,  114 
N.  \Y.  1058;  Ring  i\  Ashwortli,  3  Iowa 
452. 

Kentucky. —  Nutall  v.  Nutall,  82  S.  W. 
377,  26  Ky.  L.  Rep.  671. 

Maryland. —  O'Keefe  v.  Irvington  Real  Es- 
tate Co.,  87  Md.  196,  39  Atl.  428. 

Mississippi. —  Mosby  v.  Wall,  23  Miss.  81, 

55  Am.  Dec.  71. 

New  Jersey. —  Cubberly  v.  Cubberly,  39 
N.  J.  Eq.  514. 

Neio  Tor /c— Bartlett  Judd,  21  N.  Y. 
200,  78  Am.  Dec.  131;  Laub  v.  Buckmiller, 
17  N.  Y.  620. 

Ohio. —  Davenport  v.  Sovil,  6  Ohio  St.  459. 
See  also  Columbus,  etc.,  R.  Co.  v.  Steinfeld, 
42  Ohio  St.  449. 

South  Dakota. —  Hughes  v.  Payne,  (1908) 
117  N.  W.  363. 

Tennessee. —  Kelley  v.  McKinney,  5  Lea 
164. 

West  Virginia. —  Creigh  v.  Boggs,  19 
W.  Va.  240. 

Englajid.—  OUej  v.  Fisher,  34  Ch.  D.  367, 

56  L.  J.  Ch.  208,  55  L.  T.  Rep.  N.  S.  807, 
35  Wkly.  Rep.  301,  also  holding  that  dam- 
ages may  be  collected  in  the  same  action  for 
breach  of  the  contract  as  rectified. 

Canada. —  See  Carroll  v.  Erie  County 
Natural  Gas,  etc.,  Co.,  29  Can.  Sup.  Ct.  591, 
594. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  197. 

Under  Cal.  Civ.  Code,  §  3402,  a  written 
contract  may,  in  the  same  action,  be  first 
reformed  and  then  specifically  enforced. 
Messer  v.  Hibernia  Sav.,  etc.,  Soc,  149  Cal. 
122,  84  Pac.  835. 

90.  Averv  v.  Equitable  L.  Assur.  Soc,  52 
Hun  (N.  Y.)  392,  5  N.  Y.  Suppl.  278;  Globe 
Ins.  Co.  V.  Boyle,  21  Ohio  St.  119;  Roberts 
V.  Elmore,  3  Ohio  Dec.  (Reprint)  208,  4 
Wklv.  L.  Gaz.  393;  Fishack  v.  Ball,  34 
W.  Va.  644,  12  S.  E.  856:  Brugcjer  v.  State 
Inv.  Ins.  Co.,  4  Fed.  Cas.  No.  2,051,  5  Sawy. 
304,  7  Reporter  616. 

An  insurance  policy  may  be  reformed  and 
recovered  upon  in  the  same  action.  Ben 
Franklin  Ins.  Co.  v.  Gillett,  54  Md.  212: 
Lansing  v.  Commercial  Union  Assur.  Co..  4 
Nebr.  ^(Unoff.)  140,  93  N.  W.  756:  Bidwell 
V.  Astor  Mut.  Ins.  Co.,  16.  N.  Y.  263:  Stein- 
bach  r.  Prudential  Ins.  Co.,  62  N.  Y.  App. 
Div.  133,  70  N.  Y.  Suppl.  809. 

Instrument  should  be  enforced  as  reformed, 
Avhen  sucli  enforcement  is  part  of  the  relief 
praved  for  in  the  proceedino-s.  Franklin  Ins. 
Co.'r.  McCron.  4  Groeno  (loAva)  229. 

Taxes  paid- by  a  vendor  in  order  to  protect 
his  security  for  deferred  payments  will  be 
paid  back  with  lawful  interest  to  a  vendor 
on  reformation  of  the  contract.  Hale  r. 
Young,  24  Nebr.  464,  39  N.  W.  406. 

[XVI,  B,  4,  c] 
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assignment  for  the  benefit  of  creditors  may  be  rectified,  and  an  accounting  by  the 
assignee  asked  for  in  the  same  action;  and  in  the  same  action  a  m^ortgage  may 
be  reformed  and  then  foreclosed. In  an  action  for  rectification  of  a  contract 
plaintiff  may  be  awarded  damages. But  on  a  bill  filed  to  correct  a  formal  defect 
in  an  instrument  constituting  a  link  in  a  chain  of  title,  the  court  will  not  pass 
upon  the  validity  of  the  title  itself. 

5.  Relief  to  Party  Opposing  Reformation.  It  is  elementary  that  relief  should 
consist  in  adjusting  the  equities  of  all  parties  concerned,  and,  although  not  decided 
in  so  many  words,  the  obvious  deduction  from  the  cases  is  that  it  will  not  operate 
as  a  prejudice  to  his  rights,  if  a  party  has  opposed  reformation. Thus  right 


Where  the  obligee  to  a  bond  is  not  prop- 
erly named  by  mistake,  he  need  not  first 
bring  a  separate  action  to  reform  the  in- 
strument before  suing  thereon.  He  may  have 
reformation  and  recovery  in  the  same  action. 
State  r.  Delaney,  122  Mo.  App.  239,  99 
S.  W.  1. 

In  Indiana,  under  2  Gavin  &  H.  Rev.  St. 
p.  98,  providing  that  mistakes  in  written  in- 
struments may  be  corrected  in  any  other  ac- 
tion, a  mistake  in  a  note  as  to  the  amount 
may  be  reformed,  and  judgment  rendered  for 
tlie  amount  due  in  one  and  the  same  action. 
Rigsbee  v.  Trees,  21  Ind.  227. 

Where  reformation  is  refused. —  Where  on 
a  bill  to  reform  a  contract  for  the  sale  of 
realty  and  for  its  specific  enforcement  as  re- 
formed, the  prayer  for  reformation  is  refused, 
the  relief  of  specific  performance  of  the  con- 
tract as  found  to  be  proved  may  be  granted 
under  the  prayer  for  general  relief,  inas- 
much as  it  is  relief  of  the  same  general 
nature  as  that  specially  praved.  Gough  v. 
Williamson,  62  N.  J.  Eq.  526,  50  Atl.  323. 
If  the  cAndence  does  not  justify  decree  for 
reformation,  specific  performance  cannot  be 
enforced.  Frey  v.  Camp,  131  Iowa  109,  107 
N.  W.  1106. 

91.  Garner  v.  Wright,  28  How.  Pr.  (N.  Y.) 
92. 

92.  Alabama. — Alexander  r.  Rea,  50  Ala. 
450. 

Jdaho. —  Christensen  v.  Hollingsworth,  5 
Ida.  87,  53  Pac.  211. 

Illinois. —  Citizens'  Nat.  Bank  r.  Dayton, 
116  111.  257,  4  N.  E.  492;  Willis  v.  Hender- 
son, 5  111.  13,  38  Am.  Dec.  120. 

Kanms. —  Miller  v.  Davis,  10  Kan.  541. 

IsfeiD  Jersey. —  Chancellor  v.  Bell,  45  N.  J. 
Eq.  538,  17  Atl.  684. 

Oliio. — Davenport  v.  Sovil's  Widow,  6  Ohio 
St.  459. 

See  42  Cent.  Dig.  tit.  "  Reformation  of 
Instruments,"  §  197. 

If  the  lands  had  been  sold  under  a  power 
given  by  the  mortgage,  and  bought  in  by 
the  mortgagee,  and  the  mortgagor  does  not 
impugn  the  fairness  of  the  sale,  or  ask  to 
have  it  set  aside,  the  court  may  confirm  the 
sale.    McGehee  r.  Tubman,  65  Ala.  316. 

Where  two  mortgages  are  taken  in  succes- 
sion under  orders  of  the  court  to  secure  the 
same  fund,  the  interest  of  which  is  directed 
to  be  paid  to  a  widow  during  her  lifetime, 
and  the  mortgages  are  made  payable  to  the 
chancellor  and  his  assigns,  the  word  "  suc- 
cessors "  being  omitted  from  both,  and  the 
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first  one  has  been  foreclosed  without  refor- 
mation there  is  no  objection  to  ordering  a 
reformation  -  of  both,  upon  a.  proper  bill 
being  filed  for  that  purpose,  and  also  to  fore- 
close the  second  in  order  to  perfect  the  title, 
since  the  rights  of  no  one  can  be  prejudiced. 
Chancellor  v.  Bell,  45  N.  J.  Eq.  538,  17  Atl, 
084. 

93.  West  r.  Suda,  69  Conn.  60,  36  Atl. 
1015;  State  r.  Delaney,  122  Mo.  App.  239, 
99  S.  W.  1;  Gilbranson  r.  Squier,  5  Wash. 
99,  31  Pac.  423;  Carroll  v.  Erie  County 
Natural  Gas,  etc.,  Co.,  29  Can.  Sup.  Ct.  591. 

Since  the  Judicature  Act  of  1873,  the  court 
has  jurisdiction,  in  any  case  in  which  the 
statute  of  frauds  is  not  a  bar,  in  one  and 
the  same  action,  to  rectify  a  written  agree- 
ment, upon  parol  evidence  of  mistake,  and 
to  order  the  agreement  as  rectified  to  be 
specifically  performed.  Olley  v.  Fisher,  34 
Ch.  D.  367,  56  L.  J.  Ch.  208,  55  L.  T.  Rep. 
N.  S.  802,  35  Wkly.  Rep.  301. 

In  Illinois  mider  Injunction  Act,  §  12,  prov- 
ing that  the  court  of  chancery,  after  dis- 
solving an  injunction,  shall,  before  finally 
disposing  of  the  suit,  assess  such  damages 
as  the  nature  of  the  suit  may  require,  dam- 
ages may  be  assessed  to  the  persons  entitled 
thereto  on  a  bill  to  reform  an  injunction 
bond  filed  previous  to  the  final  determination 
of  the  suit  in  which  the  injunction  was  is- 
sued. Keith  V.  Henkleman,  173  111.  137,  50 
N.  E.  692. 

94.  American  Freehold  Land  Mortg.  Co. 
V.  Walker,  31  Fed.  103. 

95.  Arlcansas. —  Hicks,  v.  Coody,  49  Ark. 
425,  5  S.  W.  714. 

Florida. —  McRae  v.  McMinn,  17  Fla.  876. 
Minnesota. —  Dorr  v.  Steichen,  18  Minn.  26. 
'NeiD  Jersey. —  Weston  v.  Wilson,  31  N.  J. 
Eq.  51. 

Virginia. —  Keyton  v.  Brawford,  5  Leigh 
39. 

See  42  Cent.  Dig.  tit.  "Reformation  of 
Instruments,"  §  198. 

Under  the  rule  that  he  v/ho  seeks  equity 
must  do  equity,  it  was  proper  to  reform  a 
deed  to  conform  to  the  whole  contract  be- 
tween the  parties,  although  defendant  did 
not  allege  in  his  answer  that  a  portion  of 
such  agreement  set  up  by  him  was  omitted 
from  the  deed  by  mistake  or  fraud.  White 
r.  Glazer,  106  S.  W.  289,  32  Ky.  L.  Rep. 
570. 

Waiver  of  forfeiture. —  Where,  by  the 
terms  of  a  contract  for  the  conveyance  of  real 
estate,  as  reformed  by  the  court  at  the  re- 
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may  be  ordered  to  be  secured  before  a  decree  is  entered/^  and  compensation  for 
permanent  improvements  on  land  may  be  made  to  a  party  opposing  reformation, 
but  not  for  temporary  or  movable  improvements. 

C.  Judgment  or  Decree.^^  A  judgment  or  decree  reforming  an  instrument 
must  be  responsive  to  the  issues  presented/'^  must  be  supported  by  sufficient 
evidence/  and  proper  findings.^  The  decree  should  express  the  true  intent  of 
the  parties/"^  The  decree  should  show  on  its  face  what  is  done  without  referring 
those  who  may  be  investigating  to  what  is  prayed  for  in  the  pleadings;  ^  although 
on  appeal  the  court  may  look  to  the  bill  and  answer  for  the  proper  construction 
of  the  decree.^  A  decree  which  orders  a  remedy,  as  though  the  instrument  was 
reformed,  is  equivalent  to  a  judgment  for  reformation.^  A  decree  may  embrace 
more  than  a  mere  reformation  of  the  instrument,  all  depending  on  the  facts  which 
have  been  proved  to  the  court. 


quest  of  tlie  vendor,  tlie  purchaser  had  for- 
feited, not  only  his  rights  under  the  contract, 
but  tJie  amount  expended  in  permanent  im- 
provements on  the  premises,  the  vendor 
should  be  required  to  waive  the  forfeiture  as 
a  condition  to  the  reformation.  Cuthbertson 
V.  Morgan,  149  K  C.  72,  62  S.  E.  744. 

Where  a  mortgage  had  been  ordered  to  be 
reformed,  the  decree  of  foreclosure  was 
opened  so  as  to  permit  the  mortgagor  to  re- 
deem the  entire  premises  by  payment  of  the 
entire  sum  due  on  the  mortgage.  Blodgett 
V.  Hobart,  18  Vt.  414. 

96.  Coleman  v.  Woollev,  3  Dana  (Ky.) 
486. 

Counter  equities. — A  deed  wall  not  be  re- 
formed without  securing  to  the  bargainor 
such  counter  equities  as  may  arise  in  his 
favor  out  of  the  transaction.  Coleman  v. 
Coleman,  62  N.  C.  43. 

97.  Griffith  v.  Sebastian  County,  49  Ark. 
24,  3  S.  W.  886;  Hale  v.  Young,  24  Nebr. 
464,  39  N.  W.  406.  Compare  Cuthbertson  v. 
Morgan,  149  N.  C.  72,  62  S.  E.  744. 

98.  Judgment  or  decree  generally  see 
Equity,  16  Cyc.  471;  Judgments,  23  Cyc. 
623. 

Time  of  taking  effect  see  infra,  XVIII,  B. 

99.  Underwood  v.  Cave,  176  Mo.  1,  75 
S.  W.  451. 

The  decree  must  conform  to  prayer  of  bill. 
Wooden  v.  Haviland,  18  Conn.  101. 
Pleadings  and  proof  as  the  basis  of  relief 

see  supro.,  XVI,  B,  2, 

Matters  not  within  the  issue. —  In  an  ac- 
tion to  reform  a  deed  given  by  a  divorced 
husband  to  his  former  wife  pursuant  to  a 
decree  of  divorce,  that  part  of  the  judgment 
reforming  the  deed  which  decrees  the  parties 
to  be  each  the  owner  of  an  undivided  half 
of  the  property  is  not  within  the  issue,  but 
as  the  Avife  claimed  in  her  .answer  to  be  the 
owner  of  the  whole  she  was  not  injured 
thereby.  Holt  v.  Holt,  120  Cal.  67,  52  Pa,c, 
119. 

1.  Parker  v.  Thomson,  21  Oreg.  523,  28 
Pac.^  502,  holding  that  the  evidence  must  be 
precise,  accurate,  and  definite  enough  to  en- 
able tlie  court  to  make  the  decree  sought. 

A  bill  was  taken  pro  confess©  which  al- 
leged a  mistake  in  a  deed  of  conveyance  and 
prayed  correction.  The  alleged  mistake  was 
considered  as  admitted,  and  a  decree  of  cor- 


rection was  entered.  PuUen  v.  Mullen,  12 
Leigh   (Va.)  434. 

Weight  and  sufficiency  of  evidence  gen- 
erally see  supra,  XV,  C. 

2.  Husted  V.  Van  Ness,  158  X.  Y.  104,  52 
N.  E.  645  [affirming  1  N.  Y.  App.  Div.  120, 
36  X.  Y.  Suppl.  1043],  holding  that  a  judg- 
ment reforming  an  instrument  must  have  for 
its  support  a  finding  that  such  instrument 
does  not  express  the  agreement  of  the  par- 
ties because  of  mutual  mistake,  or  mistake 
of  one  party  and  fraud  of  the  other. 

3.  Kessel  v.  Kessel,  79  Wis.  289,  48  X.  W. 
382;  Sawyer  v.  Hanson,  48  Wis.  611,  4  X.  W. 
765.  See  also  Holt  v.  Holt, -120  Cal.  67,  52 
Pac.  119;  Essex  v.  Day,  52  Conn.  483,  1  Atl. 
620. 

4.  Gray  v.  Merchants'  Ins.  Co.,  125  111. 
App.  370;  Underwood  v.  Cave,  176  Mo.  1,  75 
S.  W.  451. 

5.  Burging  v.  McDowell,  30  Gratt.  (Va.) 
236. 

6.  Lardner  v.  Williams,  98  Wis.  514,  74 
X.  W.  346. 

7,.  Cuthbertson  v.  Morgan,  149  X.  C.  72, 
62  S.  E.  744. 

Damages  for  breach  of  contract  as  re- 
formed mav  be  awarded.  West  v.  Suda,  69 
Conn.  60,  36  Atl.  1015.  And  the  judgment 
need  not  recite  that  such  damages  were 
awarded  "  by  way  of  equitable  relief."  West 
V.  Suda,  supra. 

A  decree  expressly  finding  that  plaintiff  is 
entitled  co  the  relief  demanded,  and  further 
finding  that  defendant  is  unable  to  carry  out 
his  agreement,  w^hich  then  proceeds  to  assess 
a  money  judgment,  necessarily  includes  the 
granting  of  tlie  praver  for  reformation.  Con- 
ner r.  Baxter,  124  Iowa  219,  99  X.  W.  726. 

Provision  for  lien. — An  owner  contracted 
to  convey  half  of  a  tract  of  land  reserving 
a  life-estate,  and  requiring  the  purchaser  to 
support  him  for  life.  The  contract,  by  mis- 
take, omitted  tlie  agreement  as  to  support, 
and  the  court  at  the  request  of  the  owner 
reformed  it  by  inserting  the  agreement.  It 
Avas  held  that  the  -[irovision  as  to  support 
was  not  a  condition,  but  a  covenant,  per- 
formance of  whicli  should  be  secured  by  de- 
claring it  a  charge  on  the  purchaser's  inter- 
est in  the  premises,  enforceable  in  a  manner 
determined  bv  the  court.  Cuthbertson  r. 
Morgan,  149  X.  C.  72,  02  S.  E.  744. 
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D.  Appeal  and  Error.^  Every  presumption  is  in  favor  of  the  validity  of 
the  court's  decree.'^  The  general  rule  is  that  a  finding  at  the  trial  below  is  con- 
clusive on  appeal/^  even  though  the  finding  was  based  on  conflicting  evidence. 
When,  however,  the  rules  as  to  sufficiency  of  proof  have  been  disregarded,  the 
reviewing  court  may,  on  error,  reverse  a  judgment  based  on  such  findings/^  And 
the  true  construction  of  the  instrument  is  before  the  court  as  well  as  the  sufficiency 
of  proof  of  the  mistake.^^ 

xvn.  COSTS. 

The  allowance  and  apportionment  of  costs  is  a  power  within  the  legal  discretion 
of  the  court  and  should  be  exercised  with  regard  to  all  the  equities  of  the  case.^* 
What  is  an  abuse  of  discretion  depends  upon  the  facts  of  the  case.^^  Generally 
the  costs  should  be  put  upon  the  party  by  whose  error  the  suit  was  occasioned 
and  the  litigation  caused.^^    Thus  where  a  defendant  has  been  fully  apprised  of 


8.  Appeal  and  error  generally  see  Appeal 
AND  Error,  2  Cyc.  474  et  seq. 

9.  Meyer  v.  Lathrop,  73  N.  Y.  315. 

A  finding  may  be  presumed  for  the  par- 
pose  of  sustaining  the  decree  entered  upon  a 
report  of  a  referee,  where  there  is  evidence 
in  the  case  to  justify  a  finding  that  tliere 
were  mistakes  sufficient  to  reform.  Meyer  v. 
Lathrop,  73  N.  Y.  315. 

A  rule  for  judgment  in  favor  of  plaintiff 
was  construed  to  be  a  finding  of  all  the  neces- 
sary facts  in  an  action  brought  to  have  a 
bond  and  mortgage  reformed  so  as  to  con- 
form to  a  parol  contract,  where  there  was 
no  finding  that  there  was  any  fraud  or  mis- 
take of  fact  on  the  part  of  defendant  as 
to  the  terms  of  the  instrument.  Rider  v. 
Powell,  28  N.  Y.  310,  4  Abb.  Dec.  63. 

Where  a  contract  has  been  executed,  and 
its  effect  as  reformed  has  passed  into  judg- 
ment, the  failure  of  the  trial  court  in  re- 
forming it  to  agree  with  a  verbal  contract 
and  to  make  it  read  in  the  exact  language 
of  that  contract  before  entering  judgment  is 
a  mere  irregularity.  Wisconsin  M.  &  F.  Ins. 
Co.  Bank  i\  Mann,  100  Wis.  596,  76  IS^.  W. 
777. 

10.  See  Appeal  and  Error,  3  Cvc.  172. 

11.  Van  Tuyl  v.  Westchester  F.  Ins.  Co., 
67  Barb.  (N.  Y.)  72  [affirmed  in  55  N.  Y. 
657]. 

12.  Potter  V.  Potter,  27  Ohio  St.  84. 

13.  Fryer  v.  Patrick,  42  Md.  51. 

14.  See  Costs,  11  Cyc.  32  et  seq.  See  also 
Sealev  v.  Brumble,  59  K  C.  295;  Bloomer  v. 
Spittle,  L.  E.  13  Eq.  427,  41  L.  J.  Ch.  369,  26 
L.  T.  Rep.  N.  S.  272,  20  Wkly.  Rep.  435. 

Where,  by  reason  of  a  clerical  error  in  a 
mortgage,  other  creditors  of  the  mortgagor 
attached  the  property  on  grounds  of  fraud 
in  the  mortgage,  and  the  court  gave  judg- 
ment to  the  mortgagee,  correcting  the  mort- 
gage, but  gave  costs  to  the  attaching  credit- 
ors because  of  the  mortgagee's  negligence,  the 
attaching  creditors  were  not  entitled  on  the 
same  grounds  to  costs  on  appeal.  Wright  v. 
Market  Bank,  (Tenn.  Ch.  App.  1900)  60 
S.  W.  623. 

15.  See  Costs,  11  Cyc.  32  et  seq. 

For  example  in  a  suit  to  reform  a  deed,  in 
which  it  is  decreed,  adversely  to  plaintifl"'s 
claim,  that  the  deed  be  reformed,  and  also 


that  complainant  pay  defendant  a  certain 
sum,  there  was  no  abuse  of  discretion  in  re- 
quiring two  thirds  of  the  costs  to  be  paid 
by  defendant.  Stanley  v.  Marshall,  206  111. 
20,  69  N.  E.  58. 

16.  Miller  v.  Stuart,  107  Md.  23,  68  Atl. 
273;  Murray  v.  Parker,  19  Beav.  305,  52 
Eng.  Reprint  367;  Hodgkinson  i\  Wyatt,  9 
Beav.  566,  50  Eng.  Reprint  462. 

Where  relief  was  granted  according  to  the 
claims  of  both  parties,  it  was  proper  that 
each  should  be  required  to  pay  his  own  costs. 
White  r.  Glazer,  106  S.  W.  289,  32  Ky.  L. 
Rep.  570. 

Plaintiff  had  no  equitable  claim  for  costs 

where  a  married  woman  made  a  mortgage  of 
lands  purchased  by  her,  her  husband  not 
joining  therein,  and  all  parties  supposing 
her  deed  alone  to  be  valid;  where  the  mort- 
gagee brought  his  bill  in  equity  without  hav- 
ing first  asked  a  correction  of  the  error;  and 
where,  before  a  refusal  to  pay  the  mortgage 
debt  or  any  doubt  suggested  by  the  mort- 
gagor of  the  validity  of  the  mortgage,  the 
husband  and  wife  joined  in  a  new  mortgage. 
Brown  v.  Gliner,  42  N.  H.  160. 

Liability  of  solicitor  who  made  the  mistake. 
—  When  a  suit  for  the  rectification  of  a  mar- 
riage settlement  has  been  rendered  necessary 
by  the  neglect  of  the  solicitor  employed  to 
prepare  it,  the  court  has  no  jurisdiction  to 
make  the  solicitor  pay  the  costs  of  the  suit, 
when  he  has  not  been  guilty  of  anv  fraud. 
Clark  V.  Girdwood,  7  Ch.  D.  9,  47  L.  J.  Ch. 
116,  37  L.  T.  Rep.  N.  S.  614,  26  Wkly.  Rep. 
575.  The  remedy  against  the  solicitor  in 
such  a  case  is  by  action  for  damages.  Clark 
r.  Girdwood,  supra.  But  where  an  omission 
in  the  settlement  arose  from  the  mistake  of 
the  solicitor  who  prepared  the  deed,  and  who 
was  also  a  trustee  under  it,  the  court  refused 
to  allow  him  his  costs.  Barrow  v.  Barrow, 
18  Beav.  529,  52  Eng.  Reprint  208  [modified 
on  appeal,  5  De  G.  M.  &  G.  782,  3  Eq.  Rep. . 
149,  24  L.  J.  Ch.  267,  3  Wkly.  Rep.  122,  54 
Eng.  Ch.  614,  43  Eng.  Reprint  1073]. 

Where  it  was  necessary  that  plaintiff 
should  make  a  tender  of  a  sufficient  deed  to 
defendant,  failure  to  make  such  tender  be- 
fore action  brought  defeats  the  right  to  re- 
cover costs.  Ingals  v.  Merriman,  96  Wis. 
400,  71  N.  W.  368. 
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all  the  material  facts  in  a  suit  for  reformation,  and  with  knowledge  thereof  refuses 
to  correct  the  mistake,  and  persistently  defends  the  suit,  such  a  party  should 
pay  the  costs. In  case  of  a  settlement  where  there  is  no  blame  imputable  to 
any  of  the  parties,  the  costs  should  be  payable  out  of  the  fund.^^ 

XVIII.  EFFECT  OF  REFORMATION. 

A.  In  General.  The  reformation  of  an  instrument  has  the  effect  of  making 
it  express  the  real  intention  of  the  parties. The  rights  of  the  parties  are  measured 
by  the  instrument  as  originally  intended,^"  and  the  effect  of  the  reformation  as 
a  whole  should  be  to  give  to  all  the  parties  all  the  rights  to  which  they  are  equitably 
entitled  under  the  instrument  which  they  intended  to  execute. The  fact  that 
a  decree  restrains  the  party  from  prosecuting  an  action  on  an  instrument  as  exe- 
cuted does  not  deprive  the  party  of  a  remedy  on  the  instrument  as  reformed. 

B.  On  Rights  of  Parties  or  Third  Persons  —  1.  In  General.  Except  as 
to  hona  fide  purchasers  without  notice  and  those  standing  in  similar  relations,^* 
upon  the  reformation  of  an  instrument  the  general  rule  is  that  it  relates  back  to 
and  takes  effect  from  the  time  of  its  original  execution, especially  as  between 


17.  Meserole  v.  Leary,  (N.  J.  Ch.  1892) 
23  Atl.  1074;  Loss  v.  Obry,  22  N.  J.  Eq.  52. 

18.  Smith  V.  Ililfe,  L.  R.  20  Eq.  6G6,  44 
L.  J.  Ch.  755,  33  L.  T.  Rep.  N.  S.  200,  23 
VYkly.  Rep.  851;  In  re  De  la  louche,  L.  R. 
10  Eq.  599,  40  L.  J.  Ch.  85;  Stock  v.  Vining, 
25  Beav.  235,  53  Eng.  Reprint  620. 

19.  Kessel  v.  Kessel,  79  Wis.  289,  48  N.  W. 
382,  Sawyer  i\  Hansen,  48  Wis.  611,  4  N.  W. 
765. 

20.  State  v.  Hall,  70  Miss.  678,  13  So. 
39;  Franklin  v.  Cunningham,  187  Mo.  184,  86 
S.  W.  79. 

In  Tennessee  Shannon's  Code,  §  6301,  pro- 
vides that  a  decree  may  divest  title  as  effect- 
ively as  a  conveyance.  Section  6302  author- 
izes the  appointment  of  a  commissioner  to 
execute  the  necessary  conveyance.  Section 
6303  declares  that,  if  the  "  party  against 
whom  the  decree  is  rendered  "  fails  to  execute 
the  required  conveyance,  the  decree  itself 
operates  as  a  conveyance.  A  decree  w^as  ren- 
dered against  a  grantor  in  a  suit  for  the 
reformation  of  a  deed,  and  the  court  ap- 
pointed a  commissioner  to  execute  the  proper 
deed,  which  he  failed  to  do.  The  grantee  in 
the  conveyance  conveyed  the  property  de- 
scribed in  the  decree  by  a  mortgage  and  a 
deed  to  persons  who  had  no  notice  of  an  ad- 
verse claim.  It  was  held  that  the  decree 
vesting  the  title  in  the  grantee  in  the  con- 
veyance reformed  by  virtue  of  section  6303, 
upon  the  commissioner's  failure  to  make  the 
deed  as  directed,  such  commissioner  being  a 
"party"  to  the  suit  within  the  meaning  of 
the  statute,  the  mortgagee  and  purchaser  were 
innocent  purchasers  as  against  minor  chil- 
dren of  defendant  thereafter  suing  out  writ 
of  error.  Behrn  v.  White,  108  Tenn.  392,  67 
S.  W.  810. 

21.  See  infra,  XVIII,  B,  C. 

Relief  awarded  generally  see  supra,  XVI,  B. 

22.  Richmond  r.  Ogden  St.  R.  Co.,  44 
Orog.  48,  74  Pac.  333;"  Pullen  v.  Mullen,  12 
Leigh  (Va.)  434, 

23.  Nelson  v.  Spence,  129  Oa.  35,  58  S.  E. 
697;  Dillard  v.  Jones,  229  111.  119,  82  N.  E. 
206. 


As  against  one  not  a  party  to  the  suit  and 

not  charged  with  notice  of  the  mistake  a  de- 
cree of  reformation  takes  effect  as  from  the 
day  of  rendition.  Chapman  Fields,  70  Ala. 
403. 

As  between  the  mortgagee  and  a  subse- 
quent bona  fide  vendee  who  has  taken  the 
property  in  payment  of  a  preexisting  debt,  a 
mortgage  corrected  by  decree  of  court  so  that 
the  notary's  certificate  should  set  forth  sepa- 
rate examination  of  a  married  woman  takes 
effect  only  from  the  time  of  correction. 
Clements  r.  Doerner,  40  Ohio  St.  632. 

24.  Alahama. —  Hawkins  v.  Pearson,  96 
Ala.  3G9,  11  So.  304;  Chapman  i".  Field,  70 
Ala.  403. 

Arkansas. —  Ft.  Smith  Mill  Co.  v.  Mikles, 
61  Ark.  121,  32  S.  W.  493. 

Georgia. —  Nelson  v.  Spence,  129  Ga.  35,  58 
S.  E.  697;  Wyche  v.  Greene,  11  Ga.  159. 

Illinois.— miUrd  v.  Jones,  229  111.  119,  82 
N.  E.  206,  holding  that  where  the  rights  of 
innocent  third  parties  have  not  intervened, 
reformation  may  relate  back  and  run  through 
the  entire  judicial  proceedings  under  which 
the  instrument  reformed  was  executed, 

Iowa. —  See  McKissick  r.  Mill  Owners'  Mut. 
F.  Ins.  Co.,  50  Iowa  110. 

KentKcky.—  Smoot  r.  Boyd,  87  Ky.  642,  9 
S.  W.  829,  10  Ky.  L.  Rep.' 615. 

Minnesota. —  See  Christman  r.  Colbert,  33 
Minn.  509,  24  N.  W.  301. 

Mississippi. —  State  v.  Hall,  70  Miss.  678, 
13  So.  39. 

Missouri. —  Aurora  Bank  i\  Linzee,  166 
Mo.  496,  65  S.  W.  735 ;  jNtichigan  Buggy  Co. 
r.  Woodson,  59  Mo.  App.  550. 

0/(2  0. —  Adams  r.  Stutznian,  6  Ohio  Dec. 
612,  7  Am.  L.  Rec.  76. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  202.  See  also  Story  Eq.  Jur. 
§§  139,  165. 

As  against  a  conditional  sale  of  goods, 
which  has  not  been  acknowledged  or  recorded, 
a  second  deed  of  trust  executed  to  supply  the 
dofoasnnee  clniiso  omitted  by  mistake  of  tlie 
draft;>ni;nT  from  the  first  deed  will  con-^titute 
a  valid  lien.    Michigan  Bugg^-  Co.  r.  Wood- 
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the  parties  themselves  and  as  to  creditors  at  large  and  purchasers  with  notice; 
although  under  some  circumstances  the  equitable  rights  of  the  parties  or  of  third 
persons  may  qualify  or  prevent  the  strict  application  of  this  rule,^''  as  in  the  case  of 
the  lien  of  a  judgment  creditor  which  has  attached  after  the  execution  of  the  mort- 
gage but  before  its  reformation.^^  And  even  where  all  the  persons  in  interest  have 
been  made  parties,  and  the  instrument  is  reformed  so  as  to  conform  to  the  inten- 
tion of  the  parties  thereto,  the  reformation  will  not  affect  the  probate  of  or  vary  the 
terms  of  wills  executed  in  the  meantime  making  devises  of  the  property  involved.^^ 
2.  Reformation  of  Mortgage  After  Foreclosure.    The  reformation  of  a  mort- 


son,  59  Mo.  App.  550.  But  see  Ryder  i\ 
Ryder,  19  R.  I.  188,  32  Atl.  919. 

Deed  to  plaintiff  with  remainder  to  her 
children,  reformed  to  operate  as  an  absolute 
conveyance,  should  supersede  prior  proceed- 
ings by  the  guardian  of  the  children  for  the 
sale  of  their  interests.  Smoot  v.  Boyd,  87 
Ky.  642,  9  S.  W.  829,  10  Ky.  L.  Rep.  615. 

A  mortgagor's  wife,  who  becomes  such 
after  the  making  of  the  mortgage,  is  within 
the  rule  stated.  Hawkins  v.  Pearson,  96  Ala. 
369,  11  So.  304.  But  compare  cases  cited 
infra,  note  27. 

25.  See  cases  cited  swpra,  note  24. 

"As  between  the  immediate  parties  to  a 
contract  executed  in  mistake,  and  afterward 
reformed  ...  it  takes  effect  as  of  the  day 
of  its  first  execution,  for  many  purposes." 
Chapman  v.  Field,  70  Ala.  403,  404.  So  a 
decree  reforming  a  deed  of  trust  so  as  to 
include  the  homestead  of  the  gi-antor  was 
held  to  speak,  as  between  the  parties,  from 
the  date  of  the  execution  of  the  deed  of  trust. 
Aurora  Bank  v.  Linzee,  166  Mo.  496,  65  S.  W. 
735. 

26.  See  cases  cited  supra,  note  24. 

Creditors  at  large  or  purchasers  with  no- 
tice can  assert  no  rights  which  they  could 
not  have  asserted  if  there  had  been  no  mis- 
take and  the  instrument  truly  set  forth  the 
contract  to  be  made.  Chapman  v.  Field,  70 
Ala.  403.  Although  it  lias  been  held  that  a 
defective  mortgage  when  reformed  Avill  not 
afTeet  the  rights  which  general  creditors  have 
acquired.  Straman  v.  Rechtine,  58  Ohio  St. 
443,  51  N.  E.  44;  Van  Thorniley  v.  Peters,  26 
Ohio  St.  471. 

The  lien  of  a  purchaser  with  notice  at  an 
execution  sale  is  likewise  subsequent  to  tlie 
lien  of  the  mortgage.  Ft.  Smith  Mill  Co.  v. 
Mikles,  61  Ark.  123,  32  S.  W.  493,  holding 
that  Sandel  &  H.  Dig.  Ark.  §  5090,  providing 
that  all  mortgages  shall  be  acknowledged  and 
recorded,  and  that  the  lien  shall  not  attach 
until  the  filing  in  the  recorder's  office,  relates 
solely  to  the  proof,  acknowledgment,  and  re- 
cording of  mortgages  and  does  not  alTect  the 
doctrines  of  equity  that  the  lien  of  one  pur- 
chaser at  execution  sale  of  land  omitted  by 
mistake  from  a  recorded  mortgage,  with 
knowledge  of  the  mistake,  is  subsequent  to 
the  lien  of  the  mortgage  after  reformation. 

A  receiver  of  an  insolvent's  property  takes 
the  property  subject  to  the  equity  of  a  chat- 
tel mortgagee  to  have  the  description  in  his 
mortgage  reformed  so  as  to  include  all  the 
property  intended,  although  Pub.  St.  c.  176, 
§  9,  makes  a  chattel  mortgage  invalid,  as 
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against  any  other  person  than  the  parties 
thereto,  unless  the  mortgage  be  recorded. 
Ryder  v.  Ryder,  19  R.  1.  188,  32  Atl.  919. 

27.  Alabanta.- — Hawkins  v.  Pearson,  96 
Ala.  369,  11  So.  304;  Chapman  v.  Fields,  70 
Ala.  403. 

loioa. —  Provost  v.  Rebman,  21  Iowa  419. 
Neiu  Jersey. — ^  Wheeler  f.  Kirtland,  23  N.  J. 
Eq.  13. 

Ohio. —  Clements  v.  Doerner,  40  Ohio  St. 
632;  Van  Thorniley  v.  Peters,  26  Ohio  St. 
471 ;  Davenport  v.  Sovil,  6  Ohio  St.  459. 

Vermont. —  Blodgett  v.  Hobart,  18  Vt.  414 
[ap23roved  in  Davenport  v.  Sovil,  6  Ohio  St. 
459]. 

See  42  Cent.  Dig.  tit.  "  Reformation  of  In- 
struments," §  202. 

Compare  Ft.  Smith  Mill  Co.  v.  Mikles,  61 
Ark.  123,  32  S.  W.  493 ;  Horner  v.  Bramwell, 

23  Colo.  238,  47  Pac.  462;  Wilson  v.  Davis, 
37  Ind.  141 ;  White  v.  Shaffer,  97  Md.  359,  54 
Atl.  974. 

If  a  wife  had  a  right  of  dower  at  the  time 

of  the  execution  of  the  mortgage  by  her  hus- 
band alone,  the  reformation  as  regards  her 
dower  would  have  effect  from  the  date  of  the 
decree.  Hawkins  v.  Pearson,  96  Ala.  369,  11 
So.  304;  Chapman  v.  Field,  70  Ala.  403,  hold- 
ing that  as  against  the  widow  of  a  deceased 
mortgagor  claiming  dower  in  lands  which 
were  omitted  from  the  mortgage  by  mistake, 
a  decree  correcting  the  mistake  and  foreclos- 
ing the  mortgage,  she  not  being  a  party  to 
the  suit  and  not  being  charged  with  notice  of 
the  mistake,  takes  elTeet  only  from  the  date 
on  which  the  decree  of  reformation  is  ren- 
dered. Compare  Davenport  v.  Sovil,  6  Ohio 
St.  459. 

Mortgagees  of  land,  with  constructive  no- 
tice of  the  intention  of  the  parties  to  the 
deed  to  the  mortgagor  to  convey  the  land  sub- 
ject to  a  roadway,  are  entitled  to  be  protected 
from  any  loss  arising  from  a  reformation  of 
the  deed  so  as  to  change  the  location  of  the 
roadway.  White  v.  Shafi'er,  97  Md.  359,  54 
Atl.  974. 

28.  Wheeler  v.  Kirtland,  23  K  J.  Eq.  13; 
Van  Thorniley  v.  Peters,  26  Ohio  St.  471. 
Contra,  Adams  v.  Stut/raan,  6  Ohio  Dec.  (Re- 
print) 612,  7  Am.  L.  Rec.  76,  holding  that  a 
mortgage  in  its  reformed  state  will  attach  as 
a  lien  from  the  date  of  its  execution,  and  not 
from  the  date  of  its  reformation,  and  judg- 
ment liens  attaching  on  the  premises,  between 
the  dates  of  the  execution  and  reformation, 
will  be  postponed. 

29.  Christman  v.  Colbert,  33  Minn.  509, 

24  N.  W.  301. 
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gage  after  its  foreclosure^  by  correcting  a  mistake  in  the  original  instrument  so 
as  to  make  the  reformed  instrument  describe  property  not  embraced  in  the  original 
instrument,  has  the  effect  of  reviving  the  right  of  the  mortgagor  to  redeem,^'^ 
unless  by  stipulation  or  otherwise  the  mortgagor  has  waived  or  forfeited  this 
right.^i 


30.  Carrigg  v.  Mechanics'  Sav.  Bank,  136 
Iowa  261,  111  N.  W.  329;  Provost  ^^  Rebman, 
21  Iowa  419;  Blodgett  f.  Hobart,  18  Vt.  414, 
holding  that  if  the  mistake  was  mutual  and 
not  discovered  until  after  a  decree  of  fore- 
closure obtained  and  the  time  fixed  by  the 
decree  for  the  payment  of  the  mortgage  debt 
expired,  and  the  mortgage  was  then  ordered 
to  be  reformed,  the  decree  of  foreclosure  will 
be  opened  so  as  to  permit  the  mortgagor  to 
redeem  the  entire  premises  by  payment  of  the 
sum  due  upon  the  mortgage,  notwithstanding 
the  fact  that  the  mistake  in  the  description 
of  the  land  was  as  to  a  part  only,  and  not  as 
to  the  whole  of  the  premises  described  in 
the  mortgage. 

It  seems  settled  that  in  such  a  case  there 
must  be  another  foreclosure  and  sale;  for  to 
create  a  mortgage  and  to  cut  off  the  equity 
of  redemption  at  a  single  stroke  is  so  inequi- 
table that  a  court  of  equity  wdll  not  so  de- 
cree. Carrigg  v.  Mechanics'  Sav.  Bank,  136 
Iowa  261,  111  N.  W.  329;  Provost  r.  Rebman, 
21  Iowa  419  [distinguished  in  McKessick  ly. 
Mill  Owners'  Mut.  F.  Ins.  Co..  50  Iowa  116]  ; 
Blodgett  V.  Hobart,  18  Vt.  411. 

Similarly  where  one  who  with  his  wife 
executed  a  mortgage  to  another  to  secure  a 
debt,  and  then  died;  and  where  on  condition 
broken  the  mortgagee  proceeding  against  the 
widow  and  the  heirs  of  the  mortgagor  ob- 
tained a  decree  for  sale,  bid  in  the  premises 
under  a  sale,  which  was  confirmed,  and  took 
a  deed  thereunder  for  the  premises  described 


in  the  mortgage;  and  where  it  was  then  first 
discovered  that  by  mutual  mistake  of  the 
parties  the  description  in  the  mortgage  did 
not  embrace  the  land  intended  to  be  mort- 
gaged and  which  the  mortgagor  did  own,  but 
embraced  other  land  which  the  mortgagor  did 
not  and  never  claimed  to  own,  it  was  held 
that  the  mortgage  upon  reformation  was  not 
merged  in  the  former  decree,  and  that  as  the 
original  mistake  infected  all  the  subsequent 
proceedings,  such  proceedings  were  baseless, 
unsubstantial,  and  nugatory.  Davenport  v. 
Sovil,  6  Ohio  St.  459  [approving  Blodgett  v. 
Hobart,  18  Vt.  414]  ;  Blodgett  v.  Hobart, 
supra,  presents  an  analogous  question  to  that 
presented  in  Davenport  Sovil,  supra,  except 
that  in  the  former  there  was  a  decree  of  abso- 
lute foreclosure  instead  of  a  decree  for  sale 
of  the  mortgaged  premises  as  in  the  latter 
case,  and  also  that  in  th3  former  the  descrip- 
tion went  to  a  part  only  instead  of  to  the 
whole  of  the  mortgaged  premises. 

Resale  under  reformed  trust  deed. —  Where 
it  appears  that  all  the  land  intended  to  have 
been  included  in  a  trust  deed  could  have  been 
sold  to  a  better  advantage  in  its  entirety,  a 
sale  under  the  trust  deed  of  the  land  actually 
included,  which  embraced  some  not  intended 
to  be  included,  should,  on  suit  being  brought 
to  reform  the  deed  so  as  to  embrace  land 
omitted  by  mistake,  be  set  aside,  and  a  resale 
had.  Horner  v.  Bramwell,  23  Colo.  238,  47 
Pac.  462. 

31.  Provost  V.  Rebman,  21  Iowa  419. 
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H.  Review  or  Collateral  Attack,  1008 

1.  In  General,  1008  ' 

2.  As  to  Age  of  Person  Committed,  1008 

VI.  CUSTODY  AND  CONTROL  OF  INMATES,  1008 

A.  In  General,  1008 

B.  Binding  Out  to  Service,  1008 

VII.  LIABILITY  TO  INMATES  FOR  TORTS,  1008 

A.  Reformatory  Associations,  1008 

B.  Municipalities  Building  Reformatories,  1009 

C.  Officers  of  Reformatories,  1009 

VIII.  COMPENSATION  FOR  MAINTENANCE  OF  INMATES,  1009 

A.  Regularity  of  Commitment  or  Proceedings,  1009 

B.  Discretion  of  Judicial  Officer,  1009 

C.  Strict  Compliance  in  Other  Respects  With  Law  Giving  Right  to  Com- 

pensation, 1009 

D.  Requiring  Action  Brought  in  Name  of  Reformatory,  1009 
IX.  TRANSFER  OF  INMATES  TO  PRISON,  1009 

X.  DISCHARGE  OF  INMATES,  1009 

A.  Persons  Under  Indeterminate  Sentence,  1009 

B.  Juvenile  Delinquents,  1010 

1.  Before  Attaining  Majority,  1010 

2.  Not  Within  Statutory  Age  at  Time  of  Committal,  1010 

C.  Conditional  Discharge,  1010 

1.  Effect  of,  1010 

2.  Rearrest  For  Violation  of  Condition,  1010 

XL  Statutory  provisions,  loio 

A.  Construction,  1010 

B.  Constitutionality,  1010 

1.  Restraining  Personal  Liberty ,  1010 

2.  Other  Objections,  1011 

C.  Repeal,  1011 

CROSS-REFERENCES 

For  Matters  Relating  to : 

Asylum,  see  Asylums,  4  Cyc.  362. 
Convict,  see  Convicts,  9  Cyc.  869. 

Custody  and  Protection  of  Juvenile  Delinquent  or  Vagrant,  see  Infants, 
22  Cyc.  521. 

Custody  and  Support  of  Pauper,  see  Paupers,  30  Cyc.  1058. 
Disqualification  of  Inmate  to  Testify,  see  Witnesses. 

Habeas  Corpus  to  Determine  Custody  of  Infant,  see  Habeas  Corpus,  21 
Cyc.  332. 

Prison  in  General,  see  Prisons,  32  Cyc.  312. 
Right  to  Jury  Trial,  see  Juries,  24  Cyc.  147. 

I.  Definition. 

The  term  "reformatory"  includes  all  institutions  and  places  in  which  efforts 
•are  made  either  to  cultivate  the  intellect,  instruct  the  conscience,  or  improve  the 
conduct;  places  in  which  persons  voluntarily  assemble  to  receive  instruction  and 
submit  to  discipline,  or  are  detained  therein  for  cither  of  these  purposes  1)}^  force.' 


1.  TTncjhes  r.  Daly,  49  Conn.  34,  35. 
Another  definition  is:   "An  institution  for 


coufliiomont  and  instruction  in  local  or  proper 
moral  conduct."    English  L.  Diet. 
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II.  Establishment.^ 

A.  Power  of  State.  The  right  of  a  state  to  establish  reformatories  and  to 
provide  for  the  commitment  therein  of  minors  rests  upon  the  principle  that  the 
parental  authority  is  limited  to  what  is  for  the  benefit  of  the  child,  and  then  when 
parental  authority  is  exercised  beyond  that  limit,  a  supereminent  authority  of 
the  public  to  interpose  exists.^ 

B.  Compelling  by  Mandamus.  Whenever  the  statute  requires  a  given 
inferior  judicial  tribunal  to  erect  or  provide  a  reformatory  distinct  from  the  com- 
mon jail,  mandamus  will  lie  to  compel  the  performance  of  such  cluty.'^ 

C.  Use  of  Jail  as  Substitute.  If  the  statute  provides  that  a  jail  may  be 
used  as  a  reformatory  where  no  other  is  provided,  upon. the  adoption  of  certain 
measures,  such  jail  cannot  be  considered  a  reformatory  within  the  meaning  of 
the  statute  unless  the  prescribed  measures  were  actually  adopted.^ 

III.  Officers  in  Control. 

A.  Election.  Where  by  reason  of  a  failure  to  hold  an  election  the  terms  of 
all  the  members  of  the  board  of  control  have  expired,  and  all  are  holding  over, 
the  general  council  of  a  city  vested  with  supervisory  control  over  the  institution 
has  a  right  to  elect  an  entirely  new  board.  ^ 

B.  Powers  —  l.  To  Remove  Inferior  Officers  —  a.  In  GeneraL  The  power 
vested  in  the  board  of  control  of  a  reformatory  to  remove  for  cause  an  officer 
thereof  confers  the  right  to  remove  for  incapacity  and  want  of  diligence."^ 

b.  Restraining  Removal.  Equity  has  no  jurisdiction,  in  the  absence  of  a 
statute  conferring  it,  to  restrain  the  board  of  control  from  removing  one  of  the 
officers  of  the  reformatory,  the  remedy  being  in  a  court  of  law.^ 

2.  To  Contract  For  Services  of  Inmates.  Where  the  board  of  control  is  a 
corporation  with  specially  hmited  powers  and  duties,  and  has  not  the  power  to 
make  a  contract  with  an  individual  for  the  use  of  the  services  of  the  inmates  of 
the  institution,  a  special  contract  therefor  made  by  the  board  is  void.'^ 

3.  To  Take  Lease  of  Land.  Under  a  statute  authorizing  the  board  of  control 
to  receive  and  hold  property,  real  and  personal,  in  the  name  of  the  corporation, 
such  trustees  have  power  to  take  a  lease  of  land  binding  on  their  successors  in 
office/^ 


In  a  certain  sense  a  reformatory  is  a  penal 
institution  employed  as  a  substitute  for  a 
jail  or  penitentiarj^  its  scheme  being  to  not 
only  punish,  but^  at  the  same  time,  to  dis- 
cipline and  reform,  the  young  of  both  sexes 
who  have  committed  small  offenses  or  are 
likely  to  become  outcasts  in  society.  Mc- 
Andrews  t.  Hamilton  County,  105  Tenn.  399, 
58  S.  W.  483. 

"Almshouse"  defined  see  2  Cyc.  135. 

"  House  of  correction  "  defined  see  21  Cyc. 
1116. 

"  House  of  industry "  defined  see  Hebrew 
Benev.,  etc.,  Asylum  v.  New  York,  11  Hun 
(N.  Y.)  116,  118;  Church  Charity  Founda- 
tion People,  11  N.  Y.  St.  704,  705,  6  Dem. 
Surr.  154. 

"House  of  refuge"  defined  see  21  Cyc. 
1116. 

Penitentiary  distinguished  see  Criminal 
Law,  12  Cvc.  971. 

"Poorhoiise"  defined  see  31  Cyc.  914.  See 
also  Pmjpees,  30  Cyc.  1075. 

"  Prison"  defined*^see  Prisons,  32  Cyc.  315. 
Distinguished  see  Juries,  24  Cyc.  147  note  94. 
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"  Workhouse "  defined  see  Farmer  f.  St. 
Paul,  65  Minn.  176,  179,  67  N.  W.  990,  33 
L.  R.  A.  199;  State  v.  Ellis,  26  N.  J.  L.  219, 
220;  Bedfordshire  v.  Bedford  Imp.  Com'rs, 
21  L.  J.  M.  C.  224,  225,  14  Eng.  L.  &  Eq.  424. 

"  Juvenile  delinquent  "  defined  see  24  Cyc. 
791. 

2.  Statutory  provisions  see  injra,  XI. 

3.  Com.  V.  McKeagy,  1  Ashm.  (Pa.)  248. 
See  also  Juries,  24  Cyc.  148  text  and  note  97. 

4.  Com.  v.  Hampden  County,  19  Mass.  414. 

5.  Taunton  v.  Westport,  12  Mass.  355. 
Compare  infj-a,  note  40. 

"Jail"  defined  see  23  Cyc.  372. 

6.  Louisville  Industrial  School  of  Reform 
i\  Louisville,  12  S.  W.  710,  11  Ky.  L.  Pep. 
567. 

7.  Fuller  v,  Ellis,  98  Mich.  96,  57  K  W. 
33. 

8.  Marshal  v.  State  Reformatorv,  ,201  111.  9, 
66  N.  E.  314. 

9.  Clement  v.  State  Reform  School,  84  111. 
311. 

10.  Harvev  r.  Whittier  State  School,  142 
Cal.  391,  75  Pac.  1086. 
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4.  To  Divert  Fund  Dedicated  to  Particular  Uses.  The  fact  that  the  board 
of  control  of  a  reformatory  is,  by  the  act  estabhshing  it,  constituted  a  body  cor- 
porate and  poUtiC;  with  the  right  to  exercise  all  the  powers  usually  belonging  to 
such  corporations,  does  not  authorize  them  to  divert  funds  dedicated  to  particular 
uses  to  some  entirely  different  use." 

IV.  Requisites  For  Admission  as  Inmates. 

A.  In  General.  Before  a  person  will  be  received  as  an  inmate  of  a  reforma- 
tory, there  must  be  a  commitm_ent  from  legal  authority,  and  it  must  be  in  the 
form  prescribed  by  law.^^ 

B.  Age.  An  act  providing  that  juvenile  delinquents  under  a  given  age  may 
be  sentenced  to  the  reformatory  requires  that  the  delinquent  be  under  the  pre- 
scribed age  at  the  time  of  trial  as  well  as  the  time  of  the  alleged  offense.^^ 

C.  Discretion  of  Board  of  Control  Regarding.  Discretion  is  usually 
vested  by  statute  in  the  board  of  control  to  decide,  after  other  and  independent 
bodies  have  adjudged  a  juvenile  infant  to  be  a  proper  subject,  whether  they  will 
or  will  not  receive  it}^ 

V.  Proceedings  to  Commit  to  Reformatories.^-^ 

A.  In  General.  The  provisions  of  a  statute  regulating  the  commitment  of 
juvenile  delinquents  to  a  reformatory  must  be  strictly  complied  with.^^ 

B.  Jurisdiction.  Jurisdiction  of  a  judicial  officer  to  commit  a  person  to  a 
reformatory  does  not  exist  except  when  expressly  conferred  by  statute. 


11.  Mitchell  V.  Colgan,  122  Cal.  296,  54  Pac. 
905. 

12.  Com.  V.  McKeagy,  1  Ashm.  (Pa.)  248. 

13.  Aikins  v.  State,  49  Tex.  Cr.  229,  91 
S.  W.  790. 

Under  an  act  authorizing  commitment  to 
the  reformatory  of  persons  of  a  given  age, 
a  person  over  that  age  committed  cannot  be 
received  at  such  reformatory.  In  re  Kruse, 
2  Cine.  Super.  Ct.  71. 

14.  Com.      McKeagy,  1  Ashm.  (Pa.)  248. 

15.  Commitment  not  a  criminal  proceeding 
see  Juries,  24  Cyc.  147  note  95. 

Commitment  without  trial  by  jury  see 
JuEiES,  24  Cyc.  147. 

Regularity  of  proceedings  as  affecting  com- 
pensation see  infra,  VIII,  A. 

16.  Hibbard  v.  Bridges,  76  Me.  324. 

17.  In  re  Silverthorn,  73  Mich.  644,  41 
N.  W.  834.  See  also  Ex  p.  Flood,  64  Cal.  251, 
30  Pac.  437. 

Jurisdiction  conferred  by  statute.— Under 
Cal.  Const.  (1879)  art.  22,  §  1,  Retaining  Act, 
April  1,  1877,  §  3,  which  provides  that,  in 
certain  courts,  persons  who  might  be  sen- 
tenced to  state  prison  may  be  sentenced  to 
the  house  of  correction,  and  under  Const,  art. 
22,  §  3,  abolishing  the  courts  named  and 
creating  the  superior  court  of  San  Francisco 
as  their  successor,  with  similar  powers,  the 
superior  court  of  San  Francisco  has  jurisdic- 
tion to  sentence  a  defendant  to  the  house  of 
correction  instead  of  to  the  state  prison.  Ex  p. 
Flood,  64  Cal.  251,  30  Pac.  437.  The  fact 
that  the  act  of  March  11,  1889,  creating  the 
Preston  school  as  a  reformatory  for  minors 
guilty  of  criminal  offenses,  provides  for  the 
trnnsfor  thereto  from  any  state  ]nison  of 
minors  under  eighteen  years  of  ;igo  ov  rceom- 
niondation  of  the  prison  directors  and  the 


approval  of  the  governor,  and  gives  such 
minors,  when  discharged  from  the  school,  the 
benefits  and  immunities  of  its  other  inmates, 
does  not  make  the  school  a  state  prison,  and 
hence  preclude  a  justice  of  the  peace  from 
sending  a  minor  thereto.  Ex  p.  Nichols,  110 
Cal.  651,  43  Pac.  9.  Minn.  Gen.  St.  (1878) 
c,  35,  §  44,  and  the  acts  amendatory  thereof, 
which  confers  on  justices  of  the  peace  power 
to  commit  infants,  in  consequence  of  incor- 
rigibly vicious  conduct,  to  the  care  and  guard- 
ianship of  the  board  of  managers  of  the  state 
reform  school  for  terms  exceeding  a  period 
of  three  months,  are  not  repugnant  to  Const, 
art.  6,  §  7,  relating  to  the  jurisdiction  of 
probate  courts,  or  to  section  8  relating  to 
the  jurisdiction  of  justices  of  the  peace;  and 
hence  the  municipal  court  under  the  statute 
conferring  on  it  the  powers  of  a  justice  may 
commit  infants  to  the  reformatory.  State  v. 
Brown,  50  Minn.  353,  52  N,  W.  935,  36  Am, 
St.  Rep.  651,  16  L.  R.  A.  691.  Under  Cal. 
St.  (1877-1878)  p.  953,  authorizing  the  city 
criminal  court  or  the  municipal  criminal 
court  of  the  city  and  county  of  Son  Francisco, 
in  any  case  where  a  prisoner  mi'jlit  bo  sen- 
tenced to  the  county  jail  or  the  state  prison, 
instead  thereof  to  commit  the  prisoner  to 
the  house  of  correction,  such  person  not 
being  over  twon.ty-1ive  years  of  age,  and 
Const,  art.  22,  §  3.  abolishing  said  courts  and 
art.  6,  §  5,  vesting  jurisdiction  in  cases 
amounting  to  felony  in  tlie  superior  court, 
the  latter  court  has  authority  to  commit  to 
the  house  of  correction  in  felonv  cases.  Ex  p. 
Williams,  87  Cal.  78,  24  Pac!  602.  25  Pac. 
248. 

A  contract  for  the  maintenance  in  the  De- 
troit house  of  correction  of  persons  con- 
victed of  state  prison  offenses  is  necessary  to 
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C.  Complaint  or  Information.  The  complaint  must  contain  every  allega- 
tion necessary  to  bring  the  case  clearly  within  the  statute  so  as  to  confer  juris- 
diction.^^ A  complaint  containing  the  averments  necessary  to  bring  the  case 
within  the  statute  is  not  vitiated  because  it  also  contains  statements  that  are 
trifling  and  ridiculous. If  the  statute  prescribes  no  special  formality^  it  is  imma- 
terial that  the  complaint  was  made  by  a  person  in  his  official  capacity.^*^ 

D.  Notice  to  Parent  or  Person  Standing  in  the  Parental  Relation  — 
1.  Necessity  —  a.  In  General.  Unless  the  statute  expressly  provides  therefor,^^ 
it  is  not  essential  to  give  notice  to  parents,  or  others  standing  in  the  parental 
relation,  to  infants,^^  at  least  where  the  statute  itself,  as  well  as  the  provisions 
relating  to  habeas  corpus,  provide  an  adequate  and  complete  remedy. 

b.  Waiver  of.  Whenever  notice  to  the  parents  is  required  by  statute,  and 
a  parent  who,  although  not  duly  notified,  appears  at  the  examination,  notice  as 
to  the  parent  so  appearing  is  deemed  to  be  waived.^* 

2.  Sufficiency.  Under  a  statute  providing  for  notice  to  the  parent  of  an 
infant,  notice  should  be  given  to  the  one  who  is  the  infant's  natural  guardian 
and  custodian,  which  is  the  situation  of  the  father  if  he  be  living.^^ 

E.  Sentence  —  l.  Discretion  of  Court  Regarding.  The  sending  of  offenders 
to  a  reformatory  is  by  statute  usually  discretionary  with  the  court  passing  sentence.^^ 

2.  Approval  by  Judge  —  a.  Necessity.  In  some  jurisdictions  it  is  essential 
to  the  validity  of  the  sentence  that  it  be  approved  by  a  certain  judge  after  a  review 
of  the  proceedings  and  testimony  taken  or  had  at  the  trial. 

b.  Sufficiency.  It  must  appear  from  the  certificate  of  approval  required  by 
such  a  statute  that  the  judge  approving  the  sentence  actually  reviewed  the  pro- 
ceedings and  testimony  taken  at  the  trial,  or  that  he  was  present  at  the  trial.^* 

3.  Repronouncing.     a  prisoner  having  been  sentenced  and  committed  to  a 


authorize  them  to  be  confined  therein  by 
courts  outside  of  Wayne  county.  Humphrey 
V.  People,  39  Mich.  207;  Dorsey  v.  People, 
37  Mich.  382. 

18.  People  V.  New  York  Catholic  Protect- 
ory, 106  N.  Y.  604,  13  N.  E.  435.  See  also 
State  V.  Kinmore,  54  Minn.  135,  55  N.  W. 
830,  40  Am.  St.  Rep.  305. 

No  offense  described. —  A  complaint  Avhich 
fails  to  describe  an  offense  under  any  exist- 
ing statute  is  defective  and  confers  no  juris- 
diction.   Lewiston  r.  Fairchild,  47  Me.  481. 

19.  Jarard  State,  116  Ind.  98,  17  N.  E. 
912. 

20.  Reynolds  v.  Howe,  51  Conn.  472. 

21.  In  re  Ferrier,  103  111.  367,  42  Am.  Rep. 
10;  Goodchild  v.  Foster,  51  Mich.  599.  17 
N.  W.  74;  People  r.  Carpenter,  123  N.  Y. 
640,  25  N.  E.  1044;  People  v.  New  York 
Catholic  Protectory,  106  N.  Y.  604,  13  N.  E. 
435 ;  People  v.  New  York  Catholic  Protectory, 
101  N.  Y.  195,  4  N.  E.  177;  Matter  of  Heery, 
51  Hun  (N.  Y.)  372,  4  N.  Y.  Suppl.  428; 
People  V.  Baker,  3  N.  Y.  Suppl.  536.  See 
also  Cincinnati  House  of  Refuge  v.  Ryan,  37 
Ohio  St.  197;  Prescott  v.  State,  19  Ohio  St. 
184,  2  Am.  Rep.  388. 

22.  People  v.  Catholic  Protectory,  61  How. 
Pr.  (N.  Y.)  445. 

23.  Cincinnati  House  of  Refuge  v.  Ryan, 
37  Ohio  St.  197  (holding,  however,  that  a 
parent  or  guardian  or  custodian  of  the  infant 
should,  if  practical,  be  given  notice)  ;  Pres- 
cott z.  State,  19  Ohio  St.  184,  2  Am.  Rep. 
388. 

24.  In  re  Ferrier,  103  111.  367,  42  Am.  Rep. 
10. 
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25.  People  v.  Carpenter,  123  N.  Y.  640,  25 
N.  E.  1044;  People  v.  New  York  Catholic 
Protectory,  106  N.  Y.  604,  13  N.  E.  435,  both 
holding  further  that  the  presence  of  the  in- 
fant's mother  at  the  examination  does  not 
satisfy  the  statutory  requirement  as  to  no- 
tice to  the  parent. 

26.  Ex  p.  Walker,  8  Ohio  Dec.  (Reprint) 
480,  8  Cine.  L.  Bui.  480;  State  v.  Wilson,  4 
Ohio  S.  &  C.  PI.  Dec.  328. 

27.  In  re  Pierce,  74  Mich.  239,  41  N.  W. 
908;  In  re  Amidon,  40  Mich.  628;  In  re 
O'Leary,  25  Mich.  144;  State  v.  Brown,  47 
Minn.  472,  50  N.  W.  920. 

The  assistant  judge  of  the  common  pleas 
of  Alleghany  county  has  power  to  examine 
and  approve  the  records  of  a  commitment  to 
the  house  of  refuge  of  Western  Pennsylvania 
as  required  by  the  act  of  April  22,  1850,  as 
the  act  of  March  26,  1859,  under  which  he 
was  elected,  provides  that  he  shall  have  the 
same  power,  authority,  and  jurisdiction  as 
the  president  judge  of  the  court.  House  of 
Refuge  V.  Indiana  County,  4  Brewsjt.  (Pa.) 
112. 

28.  In  re  Pierce,  74  Mich.  239,  41  N.  W. 
908. 

The  approval  is  ineffective  where  it  ap- 
pears that  the  commitment  only  was  sub- 
mitted for  approval  {In  re  O'Leary,  25  Mich. 
144),  or  that  no  part  of  the  testimony  of 
certain  witnesses  examined  on  the  trial  was 
reduced  to  writing,  so  that  it  was  impossible 
for  the  judge  who  approved  the  sentence  to 
examine  the  testimony  of  such  witnesses 
(State  V.  Brown,  47  Minn.  472,  50  N.  W. 
920). 
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reformatory  as  under  a  given  age,  the  court,  in  sentencing  him,  cannot,  on  the 
ground  of  a  mistake  as  to  the  prisoner's  age,  proceed  to  give  a  new  sentence.^'-^ 

4.  Delay  in  Executing.  Execution  of  a  sentence  to  a  re^ormator}^  during 
minority  may  be  delayed  such  reasonable  time  as  the  court  deems  proper,  as  such 
delay  will  only  shorten  the  term  of  imprisonment.^*^ 

F.  Commitment  —  1.  In  General.  The  commitment  must  be  by  some 
tribunal  acting  under  precise  and  defined  powers,  and  must  be  in  the  form  pre- 
scribed by  law.^^ 

2.  Reciting  Jurisdictional  Facts.  A  commitment  failing  to  recite  the  juris- 
dictional facts  required  by  the  statute  is  invahd.^^ 

3.  Prescribing  Period  of  Imprisonment.^^  That  the  commitment  prescribe 
the  period  of  imprisonment  is  not  necessary  where  such  period  is  fixed  by  the 
statute  under  which  the  commitment  was  made.^^ 

4.  Alteration  of.  If  it  is  necessary  to  the  validity  of  the  commitment  that 
it  be  approved  by  a  certain  judicial  officer, such  commitment  cannot  be  altered 
after  such  approval.^^ 

G.  Term  of  Imprisonment  —  1.  When  Not  Prescribed  by  Statute.  If 
the  statute  under  which  a  juvenile  or  infant  was  committed  merely  authorizes 
a  commitment  and  does  not  say  it  shall  be  absolute,  final,  or  unconditional,  the 
commitment  to  a  reformatory  is  governed  as  to  the  terms  of  imprisonment  by  the 
charter  and  rules  of  the  institution.^^ 

2.  ¥/HEN  Prescribed  by  Statute  —  a.  Excessive  Sentence.  Whenever  the 
statute  prescribes  the  term  of  imprisonment,  the  court  has  no  power  to  sentence 
longer  than  the  period  prescribed. 

b.  For  Offense  Only  Punishable  by  Imprisonment  in  Jail.  Under  an  act 
providing  that  commitments  to  a  given  reformatory  can  be  made  only  for  offenses 
punishable  by  imprisonment  in  a  county  jail,  the  term  of  imprisonment  in  such 
reformatory  must  not  exceed  that  allowed  in  the  county  jail  for  the  same  offense."*^ 

e.  Uncertainty.  If  the  act  under  which  a  prisoner  was  sentenced  provides 
that  the  imprisonment  shall  not  exceed  the  maximum  term  provided  by  law  for 
a  crime  for  which  the  prisoner  was  convicted,  the  fact  that  by  the  provisions 


29.  In  re  Mason,  8  Mich.  70. 

30.  O'Malia  v.  Wentworth,  65  Me.  129. 

31.  Com.  V.  McKeagy,  1  Ashm.  (Pa.) 
248. 

32.  People  v.  Baker,  3  N.  Y.  Suppl.  536. 
See  also  Hibbard  v.  Bridges,  76  Me.  324. 

Commitment  reciting  necessary  jurisdic- 
tional facts. —  A  commitment  to  a  reforma- 
tory which  recites  that  the  person  committed 
was  shown  to  the  magistrate's  satisfaction 
to  be  over  twelve  years  of  age,  that  she  was 
found  in  a  certain  reputed  liouse  of  prostitu- 
tion, and  that  she  was  in  danger  of  becom- 
ing morally  depraved  is  sufficient,  under  a 
statute  providing  that  whenever  a  female 
over  the  age  of  twelve  years  shall  be  brought 
before  a  committing  magistrate,  and  it  shall 
be  proved  to  his  satisfaction  that  such  female 
was  found  in  a  reputed  house  of  prostitution, 
or  associating  with  thieves,  prostitutes,  etc., 
and  is  in  danger  of  becoming  morally  de- 
praved, the  magistrate  may  commit  such  fe- 
male to  a  reformatory  institution.  Matter 
of  Nichols,  19  Abb.  N.  Cas.  (N.  Y.)  138. 

Age  of  prisoner. —  Where  the  statute  con- 
templates a  finding  as  to  the  age  of  the  pris- 
oner, based  on  testimony  taken  under  oath 
before  the  committing  magistrate,  no  mere 
recitation  in  the  mittimus  that  the  jury 
found  the  prisoner  to  be  over  the  prescribed 


age  will  satisfy  the  requirement  of  the  stat- 
ute. In  re  Gates,  93  Mich.  644,  53  N.  W. 
914. 

33.  Term  of  imprisonment  generally  see  in- 
fra, V,  G. 

34.  People  ^J.  Degnen,  54  Barb.  (N.  Y.) 
105. 

35.  See  supra,  V,  E,  2. 

36.  In  re  Amidon,  40  Mich.  628. 

37.  Prescribing  period  of  imprisonment  in 
commitment  see  supra,  V,  F,  3. 

38.  People  v.  New  York  Catholic  Protect- 
ory, 101  N.  Y.  195,  4  N.  E.  177. 

39.  Lewiston  v.  Fairfield,  47  Me.  481. 

40.  Shepherd  v.  Com.,  2  Mete.  (Mass.) 
419;  Elliott  v.  People,  13  Mich.  365. 

Reformatory  substitute  for  county  jail. — 
Where,  by  statute,  a  convict  liable  to  be 
punished  by  solitary  imprisonment  and  con- 
finement to  hard  labor  in  the  state  prison 
for  three  years  or  more  ma,y  be  sentenced 
to  the  reformatory  for  a  term  not  exceeding 
three  years,  although  he  is  not  liable  to  be 
sentenced  in  the  county  jail  for  the  same 
offense  for  a  term  exceeding  two  years,  the 
reformatory  is  deemed  to  be  a  substitute  for 
the  state  prison  and  not  for  the  county  jail. 
Stevens  v.  Com.,  4  Mete.  (IMass.)  300".  '  See 
also  Lane  r.  Com.,  161  Mass.  120,  36  N.  E. 
755.    Compare  supra,  II,  C. 
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of  the  act  the  prisoner  may  be  sooner  discharged  by  the  order  of  the  court  on. 
recommendation  of  the  managers  of  the  reformatory,  or  by  pardon  or  commu- 
tation of  the  governor,  does  not  rendet  the  sentence  void  for  uncertainty.*^ 

d.  Correetion.  A  commitment  to  a  reformatory,  irregular  because  without 
an  alternative  sentence,  can  be  corrected  only  by  proceedings  instituted  directly 
for  that  purpose,  and  not  upon  habeas  corpus.*^ 

H.  Review  or  Collateral  Attack  —  l.  In  General.  Where  an  infant  has 
been  committed  to  a  reformatory,  and  the  commitment  appears  to  be  in  the  form 
prescribed  by  the  statute  creating  that  institution,  the  court  will  not  in  a  collateral 
proceeding  inquire  into  the  legality,  regularity,  or  sufficiency  of  the  proceedings 
before  the  examining  magistrate  which  resulted  in  such  commitment.*^ 

2.  As  TO  Age  of  Person  Committed.  Where  the  question  of  the  age  of  the  accused 
is  one  of  fact  to  be  determined  by  the  committing  magistrate  upon  the  proof 
submitted  to  him,  the  question  can  be  reexamined  only  in  direct  proceedings 
provided  for  review,**  such  as  appeal  *^  or  certiorari,*®  and  not  collaterally  by 
habeas  corpus;  *^  and  it  does  not  matter  what  was  the  grade  of  the  court  deter- 
mining the  question  of  age.*^  Where  an  infant  under  a  given  age  has  been  arraigned 
for  a  violation  of  the  criminal  law  of  the  state,  and  it  appears  that  the  trial  court, 
under  a  statutory  provision,  has  arrested  the  proceedings  and  committed  the 
accused  to  the  reformatory,  the  appellate  court  will  presume,  where  the  record 
shows  nothing  to  the  contrary,  that  the  action  was  had  with  his  consent,  as  required 
by  the  statute.*^ 

VI.  Custody  and  Control  of  Inmates. 

A.  In  General.  Under  an  act  providing  that  where  an  infant  is  committed 
to  a  reformatory,  its  parents  shall  have  no  right  or  custody  over  it,  the  authority 
of  the  officers  of  such  reformatory  continues  during  the  minority  of  the  infant 
unless  sooner  relinquished  by  their  voluntary  act,  and  is  superior  to  the  rights 
of  a  guardian  previously  or  subsequently  appointed. 

B.  Binding  Out  to  Service.  Under  a  statute  giving  the  board  of  control 
power  to  place  inmates  during  their  minority  at  employment  suitable  to  their 
years  and  capacities,  there  being  no  limitation  as  to  the  place  of  employment, 
such  board  of  control  may  bind  out  inmates  to  persons  residing  out  of  the  state.^^ 

VII.  Liability  to  Inmates  For  Torts. 

A.  Reformatory  Associations.  A  reformatory  association  managed  by 
its  own  officials  and  invested  with  all  the  rights  ancl  privileges  of  corporations 
is  not  exempt  from  liability  to  inmates  for  its  own  torts  on  the  ground  that  it  is 
a  public  corporation,  although  its  objects  are  of  a  benevolent  character  and  it 
is  required  to  make  annual  reports  to  the  legislature.^^ 


41.  People  V.  State  Reformatory,  148  111. 
413,  36  N.  E.  76,  23  L.  R.  A.  139. 

42.  State  v.  Shattuck,  45  N.  H.  205. 

43.  Buchanan  v.  Mallalieu,  25  Nebr.  201, 
41  N.  W.  152;  People  r.  New  ^ork  Juvenile 
Asylum,  12  Abb.  Pr.  (N.  Y.)  92,  holding 
further  that,  in  that  particular  case,  the 
forum  provided  by  the  act  creating  the  re- 
formatory is  the  board  of  directors.  See  also 
State  V.  Shattuck,  45  N.  H.  205. 

-44.  State  v.  Shattuck,  45  N.  H.  205. 

45.  Buchanan  v.  Mallalieu,  25  Nebr.  201, 
41  N.  W.  152. 

Appeal  generally  see  Appeal  and  Erros, 
2  Cyc.  474. 

46.  People  v.  Superintendent  House  of 
Refuge,  8  Abb.  Pr.  N.  S.  (N.  Y.)  112. 

Certiorari  generally  see  Certiorari,  6  Cyc. 
730. 
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47.  In  re  Mason,  8  Mich.  70;  Buchanan  v. 
Mallalieu,  25  Nebr.  201,  41  N.  W.  152;  Peo- 
ple V.  Protestant  Episcopal  House  of  Mercy, 
133  N.  Y.  207,  30  N.  E.  853;  People  v.  Super- 
intendent House  of  Refuge,  8  Abb.  Pr.  N.  S. 
(N.  Y.)  112.  See  Habeas  Corpus,  21  Cyc. 
294. 

48.  People  v.  Protestant  Episcopal  House 
of  Mercy,  133  N.  Y.  207,  30  N.  E.  853. 

49.  Lindsey  v.  State,  82  Ind.  7. 

50.  Armstrong  f.  State  Public  School,  88 
Minn.  382,  93  N.  W.  3. 

51.  People  V.  House  of  Refuge,  18  How. 
Pr.  (N.  Y.)  .409. 

52.  Trevett  v.  Prison  Assoc.,  98  Va.  332,  36 
S.  E.  373,  81  Am.  St.  Rep.  727,  50  L.  R.  A. 
564. 

Liability  of  charitable  corporation  for  tort 
see  Charities,  6  Cyc.  975. 
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B.  Municipalities  Building  Reformatories.  A  municipality  which  oiig- 
inahy  built  a  reformatory  is  not  hable  for  the  tort  of  the  officers  of  the  institution, 
vmless  some  relation  of  agency  service  existed  between  such  officers  and  the 
municipality  at  the  time  the  tort  was  committed. 

C.  Officers  of  Reformatories.  A  prisoner  confined  in  a  reformatory, 
and  while  there  put  into  solitary  confinement  for  refractory  conduct,  in  accord- 
ance with  rules  established  for  such  purpose,  cannot  maintain  an  action  against 
the  warden  thereof  for  neglect  to  provide  for  him  sufficient  food,  clothing,  and 
fires,  if  he  is  kept  in  one  of  the  usual  cells,  and  there  is  no  evidence  of  express 
malice,  or  of  such  gross  negligence  as  to  authorize  an  inference  of  malice. 

VIIL  COMPENSATION  FOR  MAINTENANCE  OF  INMATES. 

A.  Regularity  of  Commitment  or  Proceedings.  Defects  in  the  commit- 
ment,^^ or  in  the  proceedings  resulting  in  the  committal,^®  do  not  affect  the  right 
of  a  reformatory  to  recover  for  the  maintenance  of  an  inmate  thereof. 

B.  Discretion  of  Judicial  Officer.  Where  a  discretion  is  by  law  conferred 
on  the  committing  officer  to  order  the  cost  of  maintenance  of  a  prisoner  in  a  reform- 
atory to  be  paid  from  a  particular  fund,  such  officer  must  exercise  that  discretion 
personally. ^'^ 

C.  Strict  Compliance  in  Other  Respects  With  Law  Giving  Right  to 
Compensation.  The  right  of  a  reformatory  to  maintain  an  action  to  recover 
for  the  maintenance  of  inmates  does  not  depend  on  the  strict  exercise  in  other 
respects,  by  the  officers  charged  with  that  duty,  of  the  law  giving  the  right  of 
recovery. 

D.  Requiring  Action  Brought  in  Name  of  Reformatory.  Where  the 
statute  provides  that  an  action  to  recover  for  the  maintenance  of  an  inmate  shall 
be  brought  in  the  name  of  the  reformatory,  such  action  is  not  maintainable  in 
the  name  of  the  state  establishing  the  reformatory.^^ 

IX.  TRANSFER  OF  INMATES  TO  PRISON. 
The  transfer  of  an  inmate,  made  by  the  board  of  control,  to  a  penitentiary, 
on  the  ground  of  discipline,  as  contemplated  by  the  law  under  which  the  inmate 
was  committed,  is  not  a  judicial  act  subject  to  review  by  habeas  corpus. But 
the  rule  is  otherwise  in  a  jurisdiction  where  the  advantages  of  the  reformatory 
over  the  penitentiary  is  confined  to  minors  who  cannot  be  sentenced  directly  to 
the  penitentiary  instead  of  to  the  reformatory,  so  that  the  provision  of  law  author- 
izing the  officers  of  the  reformatory  to  transfer  to  the  penitentiary  an  inmate  on 
the  ground  of  discipline  is  deemed  to  be  unconstitutional.^^ 

X,  DISCHARGE  OF  INMATES. 
A.  Persons  Under  Indeterminate  Sentence.    In  some  jurisdictions 
discretion  is  lodged  in  the  board  of  control  to  terminate  an  imprisonment  author- 


53.  Detroit  v.  Laughna,  34  Mich.  402. 

Torts  of  municipality  generally  see  Mu- 
nicipal CoRroKATiONS,  28  tyc.  1256  et 
seq. 

54.  Williams  v.  Adams,  3  Allen  (Mass.) 
171. 

55.  People  v.  Dickson,  57  Hun  (N.  Y.)  312, 
10  N.  Y.  Suppl.  604  Vaffirmed  in  123  N.  Y. 
630,  25  N.  E.  953]. 

Commitment  generally  see  supra,  V,  F. 

56.  State  v.  Hollis,  59  N.  H.  390. 
Proceedings  to  commit  see  supra.,  V. 

57.  Boys',  etc.,  Aid  Soc.  v.  Reis,  71  Cal, 
627,  12  Pac.  796. 

58.  Wade  v.  Salem,  7  Pick.  (Mass.)  333. 

[64] 


59.  State  v.  Hollis,  59  N.  H.  390,  adding, 
however,  that  this  objection  may  be  avoided 
by  an  amendment. 

60.  In  re  Murphv,  62  Kan.  422,  63  Pac. 
428.  See  also  State  v.  Clark,  60  Kan.  450, 
56  Pac.  767.  Compare  In  re  Dumford,  7 
Kan.  App.  89,  53  Pac.  92,  which  proceeds 
on  the  theory  that  sentence  to  and  contine- 
ment  in  a  reformatory  does  not  deprive  the 
]irisoner  of  his  civil  rights,  or  render  him 
infamous,  and  that  the  officers  of  the  re- 
formatory cannot  do  so  by  transferring  him 
on  the  ground  of  discipline,  to  a  penitentiary. 

61.  People  r.  Mallary,  195  111.  582.  63 
N.  E.  508,  88  Am.  St.  Rep.  212,  holding 
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izcd  by  the  indeterminate  sentence  law  before  the  maximum  time  prescribed  by 
the  statute  under  which  the  sentence  was  pronounced. This  discretion  of  the 
board  to  shorten  the  term  of  imprisonment  is  not  subject  to  interference  by  the 
courts. 

B.  Juvenile  Delinquents — 1.  Before  Attaining  Majority.  In  some  juris- 
dictions the  discharge  of  a  minor  inmate  of  a  reformatory,  prior  to  attaining  his 
majority,  is  by  statute  made  discretionary  with  the  board  of  control.^*  This 
discretion  of  the  board  of  control  is  not  subject  to  the  supervision  or  control  of 
the  courts,®^  at  least  where  the  minor  has  been  regularly  and  properly  committed 
for  some  fault  of  his  own.^^  It  has  been  held,  however,  that  the  court  may,  upon 
a  proper  showing,  interfere  where  the  commitment  of  the  minor,  although  regular, 
was  for  some  fault  of  his  parents  or  of  persons  standing  in  the  parental  relation. 
But  an  act  conferring  exclusive  authority  upon  the  board  of  control  to  discharge 
inmates  does  not  interfere  with  the  power  of  the  court  invested  by  the  constitu- 
tion with  jurisdiction  in  habeas  corpus  to  inquire  into  the  cause  of  a  person's 
detention  and  to  discharge  him  if  he  was  irregularly  or  improperly  committed. 

2.  Not  Within  Statutory  Age  at  Time  of  Committal.  The  board  of  control, 
under  authority  vested  in  them  to  discharge  an  inmate  whenever  it  shall  appear 
that  such  inmate  is  not  a  proper  subject  for  their  care,  may,  when  it  appears  to 
their  satisfaction  that  an  inmate  not  within  the  statutory  limits  as  to  age  has  been 
com.mitted,  discharge  him.*^'^ 

C.  Conditional  Discharge  —  l.  Effect  of.  An  inmate  of  a  reformatory 
whose  discharge  therefrom  is  conditioned  on  good  behavior  remains  legally  an 
inmate  of  the  institution  and  is  subject  to  its  discipline. 

2.  Rearrest  For  Violation  of  Condition.  Under  a  statute  providing  that  an 
inmate  of  a  reformatory  may,  upon  violating  the  condition  of  a  discharge  condi- 
tioned on  his  good  conduct,  be  rearrested  and  confined  for  a  term  equal  to  the 
unexpired  term,  such  rearrest  and  conviction  may  take  place  even  after  the  expira- 
tion of  the  original  term.'^^ 

XL  STATUTORY  PROVISIONS. 

A.  Construction.  A  law  authorizing  the  commitment  to  a  reformatory  of 
a  juvenile  delinquent  is  quasi-criminal,  to  say  the  least  of  it,  and  must  be  strictly 
construed;  and  hence  those  who  execute  the  law  must  find  their  powers  in  the  law 
or  they  do  not  exist. ''^  An  act  authorizing  punishment  by  imprisonment  in  a 
reformatory,  and  expressly  requiriug  that  its  provisions  shall  apply  to  a  given 
county,  does  not  authorize  imprisonment  of  persons  convicted  in  any  other  county. 

B.  Constitutionalty  —  l.  Restraining  Personal  Liberty.    A  statute  under 


further  that  a  contention  that  the  transfer 
was  a  voluntary  escape  and  hence  there  was 
no  authority  to  place  the  prisoner  in  the 
reformatory  is  without  merit,  the  doctrine 
of  voluntary  escape  having  no  application  to 
criminal  cases. 

62.  Terry  v.  Byers,  161  Ind.  360,  68  N.  E. 
596;  Miller  v.  State,  149  Ind.  607,  49  N.  E. 
894,  40  L.  E.  A.  109 ;  In  re  Murphy,  62  Kan. 
422,  63  Pac.  428. 

63.  Terry  v.  Byers,  161  Ind.  360,  68  N.  E. 
596. 

64.  Massachusetts. —  In  re  Kennedy,  108 
Mass.  492. 

Minnesota. — Armstrong  v.  State  Public 
School,  87  Minn.  382,  93  N.  W.  3. 

ISleio  York. —  In  re  Knowack^  158  N.  Y. 
482,  53  N.  E.  676,  44  L.  R.  A.  699;  Matter 
of  Cohn,  28  Misc.  658,  59  N.  Y.  Suppl.  1028; 
People  V.  New  York  Juvenile  Asylum,  12 
Abb.  Pr.  92. 
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Ohio. —  In  re  Kruse,  2  Cine.  Super.  Ct.  71. 

Pennsylvania. —  Davenport  v.  House  of 
Refuge,  11  Phila.  458. 

See  42  Cent.  Dig.  tit.  "  Reformatories," 
§  17. 

65.  Armstrong  v.  State  Public  School,  88 
•Minn.  382,  93  N.  W.  3 ;  Davenport  v.  House 

of  Refuge,  11  Phila.  (Pa.)  458. 

66.  Matter  of  Cohn,  28  Misc.  (N.  Y.)  658, 
59  N.  Y.  Suppl.  1028. 

67.  In  re  Knowack,  158  N.  Y.  482,  53  N.  E. 
676,  44  L.  R.  A.  699;  In  re  Kruse,  2  Cine. 
Super.  Ct.  71. 

68.  In  re  Kruse,  2  Cine.  Super.  Ct.  71. 

69.  People  v.  Protestant  Episcopal  House 
of  Mercy,  133  N.  Y.  207,  30  N.  E.  853. 

70.  Ex  p.  Cassidy,  13  R.  I.  143. 

71.  People  V.  Coon,  17  Misc.  (N.  Y.)  261, 
40  N.  Y.  Suppl.  33. 

72.  Com.  r.  McKeagy,  1  Ashm.  (Pa.)  248. 

73.  In  re  Weinrich,  20  Mich.  14. 
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which  a  minor,  without  having  been  committed  or  charged  with  any  crime,  is 
committed  to  the  reformatory  is  not  unconstitutional  as  being  in  restraint  of 
personal  liberty  in  violation  of  the  bill  of  rights.^* 

2.  Other  Objections.  The  validity  of  statutes  providing  for  the  commit- 
ment and  retention  in  reformatories  of  minors  charged  and  convicted  of  crime 
has  frequently  been  tested. '^^  Such  statutes  have  been  sustained  as  constitutional 
against  the  objection  that  they  provide  unequal  punishments'for  the  same  offense, '^^ 
that  they  deprive  parents  of  the  rights  to  the  earnings  and  custody  of  their  chil- 
dren," and  as  against  other  objections. '^^ 

C.  Repeal.  The  repeal  of  a  law  which  directs  that  the  surplus  profits  of  the 
labor  of  inmates  of  a  reformatory  shall  be  paid  to  them  on  their  discharge  takes 
away  the  authority  to  pay  the  proceeds  of  labor  done  before  the  repeal  to  those 
Avho  are  not  discharged  until  after  the  repeal. '^^ 


Refractory.    Noting  earths  or  metals  that  are  infusible,  or  require  an 
extraordinary  degree  of  heat  to  fuse  them,^ 
Refreshing  memory.    See  Witnesses. 


74.  Connecticut. —  Reynolds  v.  Home,  51 
Conn.  472. 

Illinois. —  McLean  County  v.  Humphreys, 
104  HI.  378;  In  re  Ferrier,  103  111.  367,  42 
Am.  Rep.  10;  People  v.  Turner,  55  111.  280, 
8  Am.  Rep.  645. 

Indiana. —  See  Jarrard  v.  State,  116  Ind. 
98.  17  N.  E.  912. 

Maryland. —  Roth  v.  House  of  Refuge,  31 
Md.  329. 

Ohio. — Cincinnati  House  of  Refuge  v.  Ryan, 
37  Ohio  St.  197;  Prescott  v.  State,  19  Ohio 
St.  184,  2  Am.  Rep.  388. 

Pennsylvania. —  Ecc  p.  Crouse,  4  Whart.  9. 

Wisconsin. —  Milwaukee  Industrial  School 
r.  Milwaukee  County  Sup'rs,  40  Wis.  328,  22 
Am.  Rep.  702. 

See  42  Cent.  Dig.  tit.  "Reformatories," 
§  1.  See  also  Constitutional  Law,  8  Cyc. 
1093. 

But  a  statute  authorizing  a  magistrate  to 

commit  a  minor,  upon  a  complaint  charging 
him  with  the  commission  of  a  crime  of  which 
the  magistrate  has  only  jurisdiction  to  re- 
quire him  to  recognize  for  his  appearance  at 
the  supreme  court,  is  in  violation  of  the  bill 
of  rights.  Com.  v.  Horregan,  127  Mass.  450. 
See  also  State  v.  Ray,  63  N.  H.  406,  56  Am. 
Rep.  529. 

The  object  is  not  punishment,  but  reforma- 
tion and  education.  See  Juries,  24  Cyc.  147 
text  and  note  96. 

75.  In  re  Marlow,  75  N.  J.  L.  400,  68  Atl. 
171.  See  also  cases  cited  infra,  note  76  et 
seq.  » 

Legislation  of  a  similar  character  has  been 
uniformly  sustained.  George  v.  People,  167 
111.  447,  47  N.  E.  741;  People  v.  State  Re- 
formatory, 148  111.  413,  36  IN.  E.  76,  23 
L.  R.  A.  139;  Miller  v.  State,  149  Ind.  607, 
49  N.  E.  894,  40  L.  R.  A.  109;  Murphy  v. 
Com.,  172  Mass.  264,  52  N.  E.  505,  70  Am. 
St.  Rep.  266,  43  L.  R.  A.  154;  Com.  v. 
Brown,  167  Mass.  144,  45  N.  E.  1. 

76.  See  cases  cited  infra,  this  note. 
Providing  unequal  punishments. —  An  act 

providing  for  the  detention  in  a  reformatory 


of  minors  guilty  of  criminal  offenses  until 
majority,  which  may  be  a  longer  period  than 
the  term  of  imprisonment  in  a  county  jail 
provided  for  such  offenses,  is  not  unconstitu- 
tional as  providing  unequal  punishments  for 
the  same  offense.  Ex  p.  Nichols,  110  Cal. 
651,  43  Pac.  9;  Bartley  v.  People,  156  IlL 
234,  40  N.  E.  831;  People  v.  State  Reforma- 
tory, 148  111.  413,  36  N.  E.  76,  23  L.  R.  A. 
139.  See  also  In  re  Marlow,  75  N.  J.  L. 
400,  68  Atl.  171. 

77.  People  v.  Masten,  79  Hun  (N.  Y.)  580, 
29  N.  Y.  Suppl.  891.  See  also  Matter  of 
Ewer,  70  Hun  (N.  Y.)  239,  24  N.  Y.  Suppl. 
500  [affirmed  in  141  N.  Y.  129,  36  N.  E.  4, 
25  L.  R.  A.  794]. 

78.  Boys',  etc..  Aid  Soc.  v.  Reis,  71  Cal. 
627,  12  Pac.  796. 

Taking  money  for  benefit  of  institutions 
not  under  state  control. —  A  statute  authoriz- 
ing courts  to  commit  a  minor  accused  of 
crime  to  the  reformatory,  the  expense  to  be 
borne  from  the  funds  of  the  county  where 
the  criminal  proceeding  is  pending,  is  not 
in  conflict  with  a  constitutional  prohibition 
against  the  payment  of  money  from  the  state 
treasury  for  the  benefit  of  an  institution 
not  under  the  exclusive  control  of  the  state 
as  a  state  institution.  Boys',  etc.,  Aid  Soc.  v. 
Reis,  71  Cal.  627,  12  Pac.  796,  construino- 
Cal.  Pen.  Code,  §  1388. 

Appropriating  money  for  support  of  school 
not  under  exclusive  control  of  ohicers  of  pub- 
lic schools. —  Nor  does  such  a  statute  conflict 
with  a  constitutional  prohibition  against  an 
appropriation  of  public  money  for  the  support 
of  a  school  not  under  the  exclusive  control 
of  the  officers  of  public  schools,  such  pro- 
vision having  reference  to  schools,  as  such, 
in  the  ordinarv  acceptation  of  the  term. 
Bovs',  etc.,  Aid'Soc.  r.  Reis,  71  Cal.  627,  12 
Pac.  796. 

79.  Williams  v.  Middlesex  County,  4  Mete. 
(Mass.)  76. 

1.  Jenkins  r.  Johnson,  13  Fed.  Cas.  No. 
7,271,  9  Blatchf.  516,  519,  5  Fish.  Pat.  Cas. 
433. 

[XI,  C] 
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Refreshment,  a  term  which  may  include  intoxicating  liquors.^  (See 
Refreshment  Saloon.) 

Refreshment  saloon.  A  room  or  rooms  fitted  up  for  purposes  similar  to 
those  of  a  restaurant.^    (See,  generally,  Innkeepers,  22  Cyc.  1069.) 

Refrigerator  car.  a  car  built  for  the  purpose  of  carrying  freight  and 
provided  with  appliances  for  using  ice  in  order  to  preserve  its  contents.^ 

Refund.  To  repay  or  restore ;  to  return  money  had  by  one  party  of  another.^ 
(Refund:  Accrual  of  Right  of  Action  on  Implied  Contract  to  Refund  Overpay- 
ment by  Mistake,  see  Limitations  of  Actions,  25  Cyc.  1112.  Bond  —  In  Dis- 
tribution of  Decedent's  Estate,  see  Executors  and  Administrators,  18  Cyc.  611; 
On  Dissolution  of  Preliminary  or  Temporary  Injunction  Against  Judgment,  see 
Judgments,  23  Cyc.  1039;  On  Taking  of  Decree  Pro  Confesso  Against  Absent 
Defendant  Not  Personally  Served,  see  Equity,  16  Cyc.  494.  Liability  of  Legatees 
and  Distributees  to  Refund  —  On  Deficiency  of  Assets,  see  Executors  and  Admin- 
istrators, 18  Cyc.  670;  Overpayment,  see  Executors  and  Administrators,  18 
Cyc.  634.  Limitation  of  Amount  by  Refunding  Bond,  see  Municipal  Corpora- 
tions, 28  Cyc.  1583.  Of  Assessments  For  Benefits  From  Pubhc  Improvements, 
see  Municipal  Corporations,  28  Cyc.  1204.  Of  County  Indebtedness,  Issue  of 
Bonds  For,  see  Counties,  11  Cyc.  561.  Of  Insurance  Premiums  or  Assessments, 
see  Fire  Insurance,  19  Cyc.  609;  Life  Insurance,  25  Cyc,  791;  Marine  Insur- 
ance, 26  Cyc.  606.  Of  Internal  Revenue  Taxes  Paid,  see  Internal  Revenue,  22 
Cyc.  1611,  1671.  Of  License  Fees  and  Taxes  —  In  General,  see  Licenses,  25  Cyc. 
631;  On  Liquor  Traffic,  see  Intoxicating  Liquors,  23  Cyc.  152.  Of  Money  Paid 
by  Purchaser  at  Illegal  Sale  of  Land  For  Assessment  and  Special  Taxes  For  Public 
Improvements,  see  Municipal  Corporations,  28  Cyc.  1248.  Of  Municipal 
Indebtedness  —  Issue  of  Bonds  For,  see  Municipal  Corporations,  28  Cyc.  1581; 
Of  Taxes  Paid,  see  Municipal  Corporations,  28  Cyc.  1707.  Of  Mutual  Benefit 
Insurance,  Dues,  and  Assessments  Paid,  see  Mutual  Benefit  Insurance,  29  Cyc. 
103.  Of  Overpayment  of  Claims  Against  Estates  of  Insolvent  Decedents,  see 
Executors  and  Administrators,  18  Cyc.  870.  Of  Payment  —  In  General,  see 
Payments,  30  Cyc.  1298;  Made  by  Executor  or  Administrator,  see  Executors 
and  Administrators,  18  Cyc.  588;  Made  by  Trustee  in  Assignments  For  Benefit 
of  Creditors,  see  Assignments  For  Benefit  of  Creditors,  4  Cyc.  272  note  69.  Of 
Purchase-Money  —  By  Guardian  Under  Order  of  Court,  see  Guardian  and  Ward, 
21  Cyc.  146;  By  United  States  on  Filing  Bill  to  Cancel  Patents  For  Public  Lands, 
see  Public  Lands,  32  Cyc.  1057.  Payment  of  Legatee  or  Distributee  Without 
Requirement  of  Refunding  Bond,  see  Executors  and  Administrators,  18  Cyc. 
613.) 


2.  Rhone  v.  Loomis,  74  Minn.  200,  204, 
77  N.  W.  31. 

"  Entertainment  "  as  qualifying  meaning  of 
"  refreshment  "  see  Howes  i.  Board  of  Inland 
Revenue,  1  Ex.  D.  385,  3t)3,  46  L.  J.  M.  C.  15, 
35  L.  T.  Rep.  N.  S.  584,  24  Wkly.  Rep.  897. 
See  also  15  Cyc.  1053  note  67. 

"  Places  of  refreshment  "  may  be  employed 
to  include  a  place  where  intoxicating  liquors 
are  sold  as  a  beverage.  Rhone  Loomis,  74 
Minn.  200,  204,  97  N.  W.  31. 

"  Refreshment  house  "  see  Howes  v.  Board 
of  Inland  Revenue,  1  Ex.  D.  385,  388,  46 
L.  J.  M.  C.  15,  35  L.  T.  Rep.  N.  S.  584,  24 
Wkly  Rep.  897. 

3.  State  V.  Hogan,  30  N.  H.  268,  272, 
where  it  is  said  that,  although  spirituous 
liquors  are  frequently  kept  in  such  place,  they 
do  not  necessarily  form  an  element  in  the 
defmition. 

Not  a  synonym  of  "eating-house"  and 

has  also  been  held  not  to  include  a  shop 
which  is  used  for  the  manufacture  and  sale 


of  tobacco,  snuff,  and  cigars.  State  f.  Hogan, 
30  N.  H.  268,  272. 

4.  Gulf,  etc.,  R.  Co.  t.  Lone  Star  Salt  Co., 
26  Tex.  Civ.  App.  531,  534,  63  S.  W.  1025, 
where  it  is  said  that  the  appliances  for  ice 
constitute  the  only  material  difference  be- 
tween such  car  and  an  ordinary  freight  car, 
hence  where  the  railroad  commissioners"  order 
required  every  railroad  company  operating  in 
the  state  to  receive  every  loaded  car  tendered 
to  it,  the  fact  that  a  car  tendered  was  a 
refrigerator  car  not  suitable  or  usually  used 
for  the  transportation  of  the  kind  of  freight 
loaded  therein  was  no  defense  to  an  action 
for  refusal  to  receive  the  car. 

5.  Black  L.  Diet. 

In  strictness  the  term  means  "  to  pour 
back  "  and  is  a  synonym  of  "  paid."  Maynard 
V.  Mechanics'  Nat.  Bank,  1  Brewst.  (Pa.) 
483,  484. 

Under  a  statute  providing  that  where  a 
town  pays  the  burial  expenses  of  a  veteran 
of  the  Civil  war,  the  state  shall  "  refund  "  the 


REFUSAL  —  EFFUSE 


[34  Cyc]  1013 


Refusal.  The  act  of  refusing;  denial  of  anything  demanded,  solicited,  or 
offered  for  acceptance;^  denial  of  anything  demanded;  solicited,  etc.'^  In  the 
sense  of  option,  an  understanding  that  nothing  will  be  done  with  the  subject  to 
which  it  relates,  until  the  person  to  whom  the  refusal  is  given  shall  give  some 
positive  answer  in  regard  to  it.^  (Refusal:  Of  Appraisal  or  Arbitration — -As 
Condition  Precedent  to  Action  on  Policy,  see  Fire  Insurance,  19  Cyc.  902  note 
47;  In  Adjustment  of  Losses  Under  Pohcy,  see  Fire  Insurance,  19  Cyc.  880.  Of 
Carrier  to  Transport  Goods,  see  Carriers,  6  Cyc.  374.  Of  Clerk  of  Court  to  Pro- 
duce Records  and  Papers,  see  Clerks  of  Court,  7  Cyc.  245  note  55.  Of  Demand 
as  Condition  Precedent  to  Mandamus,  see  Mandamus,  26  Cyc.  182.  Of  Highway 
Officers  to  Survey,  see  Streets  and  Highways.  Of  Judge  to  Act  on  Account  of 
Disqualification,  see  Judges,  23  Cyc.  590.  Of  Judgment  Debtor  to  Make  Discov- 
ery, see  Contempt,  9  Cyc.  17.  Of  Liquor  License,  see  Intoxicating  Liquors,  23 
Cyc.  134.  Of  Payment  of  Mutual  Benefit  Insurance,  see  Mutual  Benefit  Insur- 
ance, 29  Cyc.  178.  Of  Purchaser  to  Comply  With  Bid  —  At  Auction  Sale,  see 
Auctions  and  Auctioneers,  4  Cyc.  1050;  At  Foreclosure  Sale,  see  Mortgages, 
27  Cyc.  1703;  At  Partition  Sale,  see  Partition,  30  Cyc.  323  note  66.  Of  Witness 
—  To  Answer,  see.  Contempt,  9  Cyc.  58  note  19;  To  Be  Sworn,  see  Contempt,  9 
Cyc.  58  note  19,  17  note  69;  To  Testify  or  Produce  Evidence,  see  Contempt,  9  Cyc. 
17.  To  Assist  in  Execution  of  Process,  see  Obstructing  Justice,  29  Cyc.  1331, 
1335.  To  Elect  Between  Causes  of  Action  or  Defenses,  see  Pleading,  31  Cyc.  657. 
To  Furnish  Blanks,  as  Constituting  Implied  Waiver  by  Insurer  of  Proof  of  Loss, 
see  Fire  Insurance,  19  Cyc.  862  note  26.  To  Obey  Order  to  Separate  and  Num- 
ber. Causes  of  Action  or  Defenses,  see  Pleading,  31  Cyc.  651.  To  Receive  — 
Proofs  of  Loss,  see  Fire  Insurance,  19  Cyc.  861;  Service  of  Process,  see  Process, 
32  Cyc.  460.  To  Retract,  see  Libel  and  Slander,  25  Cyc.  500.  To  Return 
For  Correction  Proofs  of  Loss,  see  Fire  Insurance,  19  Cyc.  863.  See  also 
Refuse.) 

Refuse.  As  a  noun,  left  as  worthless  when  the  rest  is  taken;  worthless; 
waste;  ^  that  which  is  refused  or  rejected;  waste  or  useless  matter;  the  worst  or 
meanest  part;  rubbish. As  a  verb,  to  decline  the  acceptance  of  something  offered. 


amount  paid  by  the  town,  the  term  implies  a 
payment  to  the  town  of  money  previously 
paid  by  the  town,  Rackiiffe  v.  Greenbush,  93 
Me.  99,  105,  44  Atl.  375. 

In  a  declaration  of  trust,  declaring  that 
the  trustee  holds  a  sum  in  trust,  and  that  he 
will  refund  it,  the  word  "  refund,"  when  dis- 
posal of  the  fund  itself  is  meant,  is  used  in 
the  sense  of  "restore."  Tucker  v.  Linn,  (N.J. 
Ch.  1904)  57  Atl.  1017,  1019;  Gutch  v.  Fos- 
dick,  48  N.  J.  Eq.  353,  356,  22  Atl.  590,  27 
Am.  St.  Rep.  473. 

6.  Webster  Diet,  [quoted  in  Duffy  v.  State, 
60  Nebr.  812,  825,  84  N.  W.  264]. 

T.  Webster  Diet,  [^quoted  in  Beckliard  v. 
Rudolph,  68  N.  J.  Eq.  740,  747,  63  Atl. 
705]. 

Distinguished  from  "  failure "  see  Cape 
Elizabeth  v.  Boyd,  86  Me.  317,  318,  29  Atl. 
1062. 

In  its  derivative  and  intrinsic  meaning  the 

term  includes  the  idea  of  absolute  rejection. 
Brooklyn  Heights  R.  Co.  v.  Brooklyn  City  R. 
Co.,  105  N.  Y.  App.  Div.  88,  89,^  93  N.  Y. 
Suppl.  849. 

The  term  implies  some  request;  it  is  more 

than  omission  or  neglect.  Beckliard  r. 
Rudolph,  68  N.  J.  Eq.  740,  747,  63  Atl.  705. 
There  can  be  no  refusal  without  demand  or 
request.  Brought  i\  Cherokee  Nation.  4  In- 
dian Terr.  462,  470,  69  S.  W.  937;  Mitchell 
V.  Baring,  10  B.  &  C.  4,  10,  21  E.  C.  L.  12,  4 


C.  &  P.  35,  19  E.  C.  L.  395,  8  L.  J.  K.  B. 
0.  S.  18,  M.  &  M.  381. 
In  reference  to  the  payment  of  money,  the 

term  means  failure  to  pay  money  when  de- 
manded and  differs  from  neglect  which  is  the 
failure  to  pay  money  which  the  party  is 
bound  to  pay  without  demand.  Kimball  v. 
Rowland,  6  Gray  (Mass.)  224,  225. 

8.  Hosford  v.  Carter,  10  Abb.  Pr.  (N.  Y.) 
452,  453. 

A  lease  providing  that  after  the  termina- 
tion of  the  term,  the  lessee  should  have  the 
"  '  refusal  '  of  the  premises  "  for  three  years 
longer,  meant  that  he  should  have  an  option 
for  renting  the  premises  for  three  years 
longer  at  the  same  terms.  Tracy  v.  Albany 
Exch.  Co.,  7  N.  Y.  472,  474,  57  Am.  Dec.  538. 

9.  State  r.  Howard,  72  Me.  459,  465. 

10.  Centurv  Diet.  .  {quoted  in  Halev  v. 
Boston,  191  Mass.  291,  294,  77  N.  E.  888.  5 
L.  R.  A.  N.  S.  1005,  where  the  term  is  held 
to  include  ashes]. 

"  Refuse  matter." — As  used  in  a  city  or- 
dinance empowering  the  board  of  health  to 
contract  for  the  removal  of  all  such  refuse 
matter  as  accunuiiates  in  the  preparation  of 
food  for  the  table  the  term  "  refuse  matter 
can  only  extend  to  matter  which  is  in  fact 
noisome,  or  which  has  been  refused  and  re- 
jected bv  the  owner  as  worthless.  State  v. 
brr,  68"  Conn.  101,  109,  35  Atl.  770.  34 
L.  R.  A.  279. 
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or  to  fail  to  comply  with  some  requirement;  "  to  decline  to  do  what  is  solicited, 
claimed,  or  commanded;    to  deny  a  request,  demand,^^  invitation,  or  command; 
to  deny,  as  a  request,  demand,  or  invitation;  to  decline  to  accept;  reject;    to  deny, 
as  a  request,  demand,  invitation,  or  command;  to  decline  to  do  or  grant;     not  to 
comply  with.^'    (See  Refusal.) 

Regalia.    A  term  sometimes  used  in  Spanish  law  to  indicate  a  right  which 
the  sovereign  has  over  anything  in  which  a  subject  has  a  right  of  property  or 
propiedad." 

Regard.  As  a  noun,  attention,  as  to  a  matter  of  importance  or  interest; 
heed;  consideration.^^  As  a  verb,  to  look  upon;  observe;  notice  with  some  particu- 
larity; pay  attention  to.^^ 

REGIA  DIGNITAS  est  INDIVISIBILES,  ET  QUiELIBET  ALIA  DERIVATIVA 
DIGNITAS  EST  SIMILITER  INDIVISIBILIUS.  A  maxim"  meaning  The  kingly 
power  is  indivisible,  just  as  every  other  derivative  power  is  indivisible." 

Region.    Neighborhood;  vicinity;  district;  quarter  or  ward.^^ 

REGIS  AD  EXEMPLUM  TOTUS  COMPONITUR  ORBIS.  A  maxim  meaning  The 
whole  earth  is  fashioned  after  the  pattern  of  the  king." 

Regis  curia  et  curia  populi  sive  parliamentum  non  ex  scripto, 

SED  EX  COMMUNI,  LEGE  SUNT.  A  maxim  meaning  Courts,  whether  of  the  king, 
or  of  the  people,  or  of  parliament,  are  established  not  by  written,  but  by  common, 
law."  24 

Register.  As  a  noun,  an  official  record;  also  as  defined  by  statute  in  refer- 
ence to  the  records  of  the  clerk  of  a  court,  a  book  in  which  the  clerk  is  to  enter  the 
title  of  the  action,  with  brief  notes  under  it  from  time  to  time  of  all  papers  filed 


11.  People  V.  Perkins,  85  Cal.  509,  511, 
26  Pac.  245. 

12.  Webster  Diet,  [quoted  in  Beckhard  v. 
Rudolph,  68  N.  J.  Eq.  740,  747,  63  Atl. 
705]. 

13.  Burns  v.  Fox,  113  Ind.  205,  206,  14 
N.  541;  Webster  Diet,  [quoted  in  Beck- 
hard  r.  Rudolph,  68  N.  J.  Eq.  740,  747,  63 
Atl.  705], 

14.  Shaler  i\  Van  Wormer,  33  Mo.  386, 
388,  where  it  is  said:  "  Proof  of  the  refusal 
to  pay  necessarily  involves  the  proof  of  a 
previous  demand."  See  also  Davis  v.  Lump- 
kin, 106  Ga.  582,  586,  32  S.  E.  626;  Merrifield 
t\  Cobleigh,  4  Cush.  (Mass.)  178,  185. 

15.  Century  Diet,  [quoted  in  Bowen  v. 
Young,  37  Misc.  (N.  Y.)  547,  550,  75  N.  Y. 
Suppl.  1027] . 

16.  Webster  Diet,  [quoted  in  Duffy  v. 
State,  60  Nebr.  812,  825,  84  N.  W.  264]. 

17.  Webster  Diet,  [quoted  in  Virginia,  etc., 
Wheel  Co.  v.  Harris,  103  Va.  708,  713,  49 
S.  E.  991]. 

Distinguished  from  "  neglect "  see  People 
V.  Perkins,  85  Cal.  509,  511,  26  Pac.  245; 
Oallemore  v.  Gallemore,  115  Mo.  App.  179, 
191,  91  S.  W.  406. 

"  Refuse  is  literally  to  pour  back,  i.  e.,  to 
send  back."  Brooklyn  Heights  R.  Co.  v. 
Brooklvn  City  R.  Co.,  105  N.  Y.  App.  Div. 
88,  89;  93  N.  Y.  Suppl.  849. 

"Refuse  the  payment  of,"  as  used  in  a 
condition  in  a  mortgage  authorizing  certain 
proceedings  if  the  mortgagee  shall  refuse  the 
payment  of  any  of  its  notes,  means  something 
more  than  a  mere  neglect  to  pay  by  the  day. 
Parish  v.  Wheeler,  22  N.  Y.  494,  514. 

"  '  Fail '  and  *  refuse,'  "  in  a  statute  pro- 
viding that  if  any  person  shall  fail  and  re- 
fuse to  make  discovery  relative  to  allegations 
of  usury  set  up  in  the  plea  defendant  might 


make  affidavit  in  writing  which  could  be  used 
on  trial,  mean  substantially  the  same  thing. 
Persons  v.  Hight,  4  Ga.  474,  497. 

"Refuses  or  neglects"  see  Thompson  v. 
Tinkcom,  15  Minn.  295,  299. 

"  Refusing  to  comply "  ordinarily  means 
the  same  as  "  failing  to  comply."  Smith  v. 
Hance,  11  N.  J.  L.  244,  251.  See  also  Vir- 
ginia, etc.,  Wheel  Co.  v.  Harris,  103  Va.  708, 
714,  49  S.  E.  991;  Taylor  v.  Mason,  9  Wheat. 
(U.  S.)  325,  344,  6  L.  ed.  101. 

18.  Hart  v.  Burnett,  15  Cal.  530,  566. 

19.  Century  Diet. 

A  direction  by  the  court  to  referees  that, 
in  deciding  the  matter  submitted  to  them  for 
decision,  regard  should  be  had  to  the  law," 
is  construed  as  directory,  and  leaves  the 
judgment  of  the  referees  conclusive  as  to  the 
law.  WalKer  v.  Siynpson.  80  Me.  143,  150,  13 
Atl.  580. 

20.  Century  Diet. 

The  clause  "  shall  regard  the  wishes "  in 

a  will,  if  taken  in  its  natural  import,  is 
equivalent  to  "  shall  be  governed  by  the 
wishes."  Allen's  Appeal,  69  Conn.  702,  707, 
38  Atl.  701. 

21.  Morgan  Leg.  Max.  [citing  4  Inst.  243]. 

22.  Cheetham  v.  Atty.-Gen.,  38  Wkly. 
Notes  Cas.  (Pa.)  124,  126,  where  it  is  held 
that,  under  a  statute  authorizing  application 
of  process  against  railroad  companies  by  two 
reputable  citizens,  resident  in  the  "  region " 
traversed  by  the  railroad,  on  the  ground 
that  it  had  issued  stock  contrary  to  law, 
the  term  properly  applied  to  the  territory 
traversed  by  a  street  railway  company. 

23.  Morgan  Leg.  Max.  [citing  7  Inst.  193]. 

24.  Morgan  Leg.  Max.  [citing  Halkerstone 
Leir.  Max.] 

25.  Reck  v.  Phenix  Ins.  Co.,  7  N".  Y.  Suppl. 
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and  proceedings  had  therein. As  a  verb,  to  enter  in  a  register;  to  record  formally 
and  distinctly;  to  enroll;  to  enter  in  a  list.^^  (Register:  In  Bankruptcy,  see  Bank- 
ruptcy, 5  Cyc.  272  note  93.  In  Chancery  —  In  General,  see  Clerks  of  Courts, 
7  Cyc.  193;  Authority  to  Take  Oath,  see  Oaths  and  Affirmations,  29  Cyc.  1300. 
Of  Deeds,  see  Registers  of  Deeds.  Of  Ships,  see  Ships  and  Shipping.  Of  Wills, 
see  Wills.    See  also  Registration,  posi,  p.  1026.) 

Registered.    Listed,  entered,  or  recorded. 2^    (See  Register.) 


26.  Wolters  v.  Rossi,  126  Cal.  644,  649, 
59  Pac.  143. 

27.  Reck  v,  Phenix  Ins.  Co.,  7  N.  Y.  Suppl. 
492. 

Distinguished  from  "  enrolment "  in  ad- 
miralty law  see  The  Mohawk,  3  Wall.  (U.  S.) 
566,  571,  L8  L.  ed.  67. 

"  Registered,"  on  a  label  which  has  been 
registered  in  the  patent  office,  is  not  synony- 
mous with  the  word  "  copyright "  so  as  to 
impart  to  an  alleged  infringer  of  the  copy- 
right constructive  notice  of  the  fact  that  the 
label  is  copyrighted.  Higgins  v.  Keuffel,  30 
Fed.  627,  628. 

"  Registered  provisionally "  see  Reg.  v. 
Whitm.arsh,  14  A.  &  E.  803,  814,  68  E.  C.  L. 
803. 

28.  Chalmers  v.  Funk,  76  Va.  717,  719. 
According  to  the  connection  in  which  it 

is  employed,  the  word  "  registered "  has,  in 
its  popular  acceptation,  several  definitions. 
Chalmers  v.  Funk,  76  Va.  717,  719. 

"  Registered  bond  "  is  one  which  is  a  sim- 
ple certificate  of  indebtedness,  in  favor  of  a 


particular  individual,  payable  at  a  day 
named,  with  interest  at  days  named.  Ben- 
well  V.  Newark,  55  N.  J.  Eq.  260,  263,  36 
Atl.  668.  "  The  name  of  the  payee  is  en- 
tered on  the  books  of  the  corporation  debtor 
—  municipal  or  private  —  as  the  registered 
owner,  or,  if  it  be  a  government  bond,  on 
the  register  of  the  government."  Benwell  v. 
Newark,  55  N.  J.  Eq.  260,  263,  36  Atl.  668. 

"  Registered  tonnage,"  in  reference  to  a 
ship,  is  the  cubical  contents  of  the  ship  ex- 
pressed in  tons,  or  the  amount  of  weight 
which  she  will  carry  as  entered  upon  some 
official  record  (Reck  r.  Phenix  Ins.  Co.,  7 
N.  Y.  Suppl.  492)  ;  the  capacity  that  has 
been  ascertained  and  registered  as  provided 
by  law  (Wheaton  v.  Weston,  128  Fed.  151, 
1'53 ) .  The  term  refers  to  the  ship's  carry- 
ing capacity  as  stated  in  the  ship's  papers 
under  which  she  is  sailing.  Reck  f.  Phenix 
Ins.  Co.,  130  N.  Y.  160,  164,  29  N.  E.  137. 

"  Registered  votes "  and  "  registered 
voters"  see  Chalmers  v.  Funk,  76  Va.  717, 
719. 
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CROSS-REFERENCES 

For  Matters  Relating  to :  . 

Officer  in  General,  see  Officers,  29  Cyc.  1356. 

Recording  of  Instrument,  see  Records,  ante,  p.  587,  and  Cross-References 

Thereunder. 
Register : 

Of  Land-Office,  see  Public  Lands,  32  Cyc.  1603. 
Of  Will,  see  Wills. 

L  Definition  and  Nature  of  Office. 

A.  Definition.  A  register  of  deeds  is  a  public  officer  authorized  and  required 
by  law  to  keep  records  of  instruments  in  writing,  especially  instruments  affecting 
the  title  to  real  property.^ 

B.  Nature.  Notwithstanding  the  performance  of  his  duties  requires,  to 
some  extent,  the  exercise  of  judgment  and  discretion,^  the  office  of  register  of 
deeds  is  essentially  a  ministerial  one.^ 

IL  Creation  and  Abolition  of  Office. 

A.  Creation.  The  office  of  register  of  deeds  may  be  created  and  exist  by 
clear  imphcation  of  law,  although  there  is  no  statutory  provision  expressly  creating 
such  office.^ 

B.  Abolition.    The  power  of  the  legislature  to  create  the  office  of  register  of 


1.  See  Bouvier  L.  Diet.,  where  it  is  said 
that  a  register  or  registrar  is  "  an  officer 
authorized  by  law  to  keep  a  record  called  a 
register  or  registry:  as,  the  register  for  the 
probate  of  wills." 

A  registry  of  deeds  is  the  system  or  organ- 
ized mode  of  keeping  a  public  record  of  deeds, 
mortgages,  and  other  instruments  afl'ecting 
title  to  real  property.    Black  L.  Diet. 

"  Recorder  of  deeds  "  see  Mechem  Pub.  Oft". 
§  733  {quoted  in  Luther  v.  Banks,  111  Ga. 
374,  36  S.  E.  820]. 


2.  Luther  v.  Banks,  111  Ga.  374,  36  S.  E.  826. 

3.  DancY  v.  Clark,  24  App.  Cas.  (D.  C.) 
487;  Luther  v.  Banks,  111  Ga.  374,  36  S.  E. 
826;  People  v.  Fromme.  3o  X.  Y.  App.  Div. 
459,  54  X.  Y.  Suppl.  833. 

4.  Duvall  V.  Diehl,  1  Okla.  66.  30  Pac.  368. 
Power  to  create  as  separate  oflace, — Xotwitli- 

standing  the  fact  that  the  duties  of  the  oflioe 
of  register  have  by  the  legislature  been  de- 
volved upon  the  clerk  of  the  court,  the  legis- 
lature may  create  it  as  a  separate  office.  )iro- 
vide  for  the  election  of  an  incumbent,  and 
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deeds  carries  with  it,  as  a  necessary  incident,  the  power  to  modify,  limit,  or  abolish 
such  office.^ 

III.  Appointment  or  Election  to  Office. 

A.  In  General.  The  time  and  manner  of  appointment  or  election  to  the 
office  of  register  of  deeds  depend  upon  constitutional  or  statutory  provisions.^ 

B.  To  Fill  Vacancy.  Under  a  statute  authorizing  a  public  body  to  fill  a 
vacancy  in  the  office  of  register,  such  body  cannot,  in  any  manner  whatever, 
create  a  vacancy,  but  ma}^  declare  when  such  vacancy  occurs  and  make  an  appoint- 
ment to  supply  it.^  Mandamus  will  lie  to  compel  a  pubhc  body  to  perform  a  duty 
imposed  upon  it  by  law  to  declare  when  a  vacancy  exists  in  the  office  of  register 
and  to  appoint  a  time  for  filling  the  same  by  election.^ 

C.  Qualification  —  1.  In  General.  Matters  relating  to  the  qualification 
and  induction  into  office  of  registers  of  deeds  depend  for  the  most  part  upon  par- 
ticular constitutional  or  statutory  provisions.^ 

2.  Essential  as  Election.  Where  the  constitution  prescribes  the  qualifica- 
tions that  a  register  elect  must  possess,  qualification  is  as  essential  as  election 
to  his  right  to  hold  the  office. 

3.  Giving  Official  Bond  —  a.  Necessity.  In  the  absence  of  statutory  pro- 
vision to  the  contrary,^^  a  register  of  deeds  is  not  required  to  give  an  official  bond.^^ 

b.  Granting"  Time  to  Perfect.  Under  a  statute  requiring  a  public  body  to 
meet  on  a  given  date  and  take  and  approve  the  official  bond  of  the  register  of 
deeds,  it  is  discretionary  with  the  body  to  refuse  or  allow  further  time  to  a  register 
elect  to  perfect  his  official  bond.^^ 

e.  Validity.  If  the  official  bond  of  a  register  exceeds  the  amount  directed 
by  the  act  under  which  it  was  given,  it  is  good  for  that  amount,  and  void  only 
for  the  residue. 

d.  Effect  of  Failure  to  Give.  The  failure  of  a  register  of  deeds  to  file  his 
official  bond  as  required  by  statute  vacates  his  office. 

D.  Effect  of  Assuming  Duties  in  Advance.  The  right  of  one  regularly 
elected  to  the  office  of  register  for  a  given  term,  to  hold  such  office  during  that 
term,  is  not  affected  by  his  assumption  of  his  duties  in  advance  of  the  commence- 
ment of  the  term.^^ 

IV.  Tenure  of  Office. 

A.  In  General.  The  terms  of  persons  elected  or  appointed  to  the  office  of 
register  of  deeds  are  generally  governed  by  statutory  or  constitutional  provisions. 


transfer  to  one  elected  thereto  the  duties  and 
emoluments  of  the  office.  State  v.  McDaniel, 
19  S.  C.  114. 

Imposing  additional  duties  is  not  creating 
a  new  office.  Colorado  Act  of  April  11,  1903 
{Sess.  Laws  (1903),  p.  316,  c.  139,  §  9), 
commonly  known  as  the  "  Torrens  Land  Law," 
provides  that  county  clerks  and  recorders  of 
the  several  counties  shall  be  registrars  of 
titles  in  their  respective  counties.  Const, 
art.  14,  §  8,  provides  that  there  shall  be 
elected  in  each  county  a  county  clerk,  who 
shall  be  ex  officio  recorder  of  deeds.  It  was 
held  that  section  9  does  not  create  a  new 
county  office  ( that  of  registrar  of  titles ) , 
which  is  neither  filled  by  appointment,  as  re- 
quired by  Const,  art.  4,  §  6,  nor  by  election 
or  appointment,  as  provided  by  art.  14,  §  12. 
People  V.  Crissman.  41  Colo.  450,  92  Pac.  949. 

5.  State  V.  McDaniel,  19  S.  C.  114.  See 
also  State  i\  Plasters.  74  Nebr.  652,  105  N.  W. 
1092,  3  L.  P.  A.  N.  S.  887. 

6.  Rose  i\  Knox  County  Com'rs,  50  Me.  243 ; 
State  V.  Benedict,  15  Minn.  198;  Rhodes  f. 
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Lewis,  80  N.  C.  136;  Com.  v.  Swift,  4  Whart. 
(Pa.)  186. 

7.  Hedley  v.  Franklin  County,  4  Blackf. 
(Ind.)  116. 

8.  Rose  V.  Knox  County  Com'rs,  50  Me.  243. 

9.  Hannon  v.  Grizzard,  96  N.  C.  293,  2 
S.  E.  600. 

10.  Hannon  v.  Grizzard,  96  N.  C.  293,  2 
S.  E.  600. 

11.  Hubbard  v.  Crawford,  19  Kan.  570; 
State  y.  Methenv,  7  Kan.  327;  Roberts  v. 
Calvert,  98  N.  c!  58O3  4  S.  E.  127;  State  v. 
Patterson,  97  N.  C.  360,  2  S.  E.  262. 

12.  Logan  County  v.  Harvev,  6  Okla.  629, 
52  Pac.  402. 

13.  State  V.  Patterson,  97  N.  C.  360,  2  S.  E. 
262. 

14.  McCaraher  v.  Com.,  5  Watts  &  S.  (Pa.) 
21,  39  Am.  Dec.  506. 

15.  Hubbard  v.  Crawford,  19  Kan.  570; 
State  V.  Metheny,  7  Kan.  327. 

16.  Van  Wye  f.  Clark,  41  Kan.  744,  21 
Pac.  802. 

17.  Dakota. —  Territory   v.   Hauxhurst,  3 


BEGISTEES  OF  DEEDS 


[34  Cyc]  1019 


B.  For  Unexpired  Term  of  Predecessor.  Under  some  statutes  a  person 
elected  or  appointed  to  fill  a  vacancy  in  the  office  of  register  of  deeds  is  entitled 
to  serve  out  only  the  unexpired  term  of  his  predecessor/^  or  until  the  next  general 
election. But  under  other  statutes  the  appointee  is  entitled  to  the  office  for 
a  full  term.20 

C.  Until  Successor  Qualifies.  In  some  jurisdictions  a  register  of  deeds 
is,  by  express  provision  of  law,  not  entitled  to  hold  over  until  his  successor  quali- 
fies, but  his  term  expires  by  limitation  at  the  end  of  the  term  for  which  he  was 
appointed  or  elected.^^  In  other  jurisdictions,  however,  the  incumbent  is  entitled 
to  hold  after  the  expiration  of  his  term  until  his  successor  qualifies." 

D.  Change  During  Incumbency.  In  the  absence  of  any  constitutional 
prohibition,  or  affirmative  provision,  fixing  the  term  of  the  office  of  register  of 
deeds,  the  legislature  may  change  such  term,  and  such  change  of  term  will  apply 
as  well  to  one  holding  the  office  as  to  one  to  be  thereafter  elected.^^  However, 
a  legislature  having  no  power  to  elect  or  appoint  a  register  of  deeds  cannot  extend 
the  term  of  his  office,  since  that  would  virtually  be  an  appointment  to  the  office 
during  the  period  of  extension.^^ 

V.  Removal. 

Under  statute  in  one  jurisdiction  at  least  the  court  has  power  to  remove  a 
register  of  deeds,  when  under  indictment  or  information  against  that  officer  he 
is  found  guilty  of  misconduct  in  office.^^ 


Dak.  205,  14  N.  W.  432,  holding  that  under 
a  statute  providing  that  the  term  of  a 
register  of  deeds  shall  expire  by  limitation 
at  the  end  of  the  term  for  which  he  was 
elected  or  appointed,  he  is  regarded  as  a 
usurper  if  he  retains  the  ofhce  after  the 
expiration  of  the  term. 

Kansas. —  Van  Wve  v.  Clark,  41  Kan.  744, 
21  Pac.  802;  Hubbard  v.  Crawford,  19  Kan. 
570. 

Minnesota. —  State  v.  Benedict,  15  Minn. 
198. 

Missouri. —  Priest  v.  Lawrence,  16  Mo.  App. 
409. 

Nebraska. —  See  State  v.  Plasters,  74  Nebr. 
652.  105  N.  W.  1092,  3  L.  R.  A.  N.  S. 
887. 

Tennessee. —  Powers  v.  Hurst,  2  Humphr. 
24. 

18.  In  re  Opinion  of  Justices,  64  Me.  596; 
State  V.  Benedict,  15  Minn,  198;  People  v. 
Coutant,  11  Wend.  (N.  Y.)  132  [affirmed  in 
11  Wend.  511];  Tatum  v.  Rivers,  7  Baxt. 
(Tenn.)  295. 

19.  Hedley  r.  Franklin  County,  4  Blackf. 
(Ind.)  116. 

20.  Power  v.  Hurst,  2  Humphr.  (Tenn.) 
24. 

Reelection  during  term  for  which  appointed. 

—  Where  a  person  by  virtue  of  his  appoint- 
ment to  fill  a  vacancy  in  the  office  of  register 
is  entitled  to  hold  the  same  for  a  full  term 
of  three  years,  his  reelection  to  the  office 
during  the  term  for  which  appointed  is  void 
and  does  not  justify  him  in  holding  the 
office  longer  than  three  years  in  the  whole. 
People  V.  Coutant,  11  Wend.  (N.  Y.)  132 
[affirmed  in  11  Wend.  511]. 

21.  Territory  v.  Hauxhurst,  3  Dak.  205,  14 
N.  W.  432. 

22.  Hubbard  v.  Crawford,  19  Kan.  570 
(holding  further  that  under  Kan.  Const,  art. 


9,  §  3 ) ,  providing  that  county  officers  shall 
hold  over  until  their  successors  are  qualified, 
if  a  newly  elected  register  of  deeds  delays 
for  some  months  to  qualify,  although,  be- 
cause of  delay  in  the  canvass  of  the  votes, 
the  previous  incumbent  continues  in  office 
meantime,  he,  and  not  the  newly  elected  one, 
is  entitled  to.  the  fees  and  emoluments  of 
the  office  ad  interim)  ;  Rose  v.  Knox  County 
Com'rs,  50  Me.  243;  State  v.  Benedict,  15 
Minn.  198;  Priest  v.  Lawrence^  16  Mo.  App. 
409. 

23.  Douglas  County  v.  Timme,  32  Nebr. 
272,  49  K  W.  266. 

24.  State  v.  Plasters,  74  Nebr.  652,  105 
K  W.  1092,  3  L.  R.  A.  N.  S.  887. 

25.  State  v.  Leach,  60  Me.  58,  11  Am.  Rep. 
172. 

An  indictment  of  a  register  of  deeds  under 
Me.  Rev.  St.  (1857)  c.  7,  §  15,  for  mis- 
conduct in  office,  in  that  he  issued  a  certifi- 
cate of  title  as  free  from  encumbrances  which 
was  false  by  reason  of  the  existence  of  an 
attachment  against  the  property,  which  he 
failed  to  certify,  need  not  set  out  the  writ 
and  attachment.  State  v.  Leach,  60  JMe.  58, 
11  Am.  Rep.  172. 

Admissibility  of  evidence. —  On  the  trial  of 
a  register  of  deeds  for  issuing  a  certificate 
of  title  as  free  from  encumbrances  which  was 
false  in  that  it  failed  to  show  the  levy  of 
an  attachment  issued  and  tlie  writ  are  ad- 
missible, even  where  the  return  by  the  ofiicei-, 
which  was  filed  in  the  register's  ottice,  con- 
tained an  erroneous  middle  initial  of  tlu> 
attaching  creditor's  name.  State  r.  Leach.  60 
Me,  58,  \l  Am.  Rep.  172.  On  the  trial  of  a 
register  of  deeds  for  issuing  a  false  certificate 
of  title  with  intent  to  defraud,  the  history 
of  the  certificate  and  the  uses  made  of  it 
in  obtaining  a  loan  by  the  holder  is  admis- 
sible.   State  V.  Leach,  supra. 
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VI.  RIGHTS,  DUTIES,  AND  LIABILITIES. 

A,  Rights.^®  An  act  prohibiting  registers  of  deeds  from  practising  law 
does  not  violate  a  constitutional  provision  declaring  that  every  person  of  good 
moral  character  shall  be  entitled  to  practise  law,  since  a  register  of  deeds  takes  his 
office  cum  onere?'' 

B.  Duties  —  1.  In  General.  A  register  of  deeds  can  be  compelled  to  perform 
only  such  duties  or  services  as  the  statute  imposes  upon  him.^^ 

2.  To  Perform  Acts  Left  Undone  by  Predecessor.  In  the  absence  of  statutory 
provision  it  is  not  the  duty  of  a  register  of  deeds  to  perform  a  particular  duty 
which  wshould  have  been  performed  by  his  predecessor.*^'^ 

3.  To  File  or  Record  Instruments.  The  duty  of  the  register  is  to  receive  and 
file,  or  receive  and  record,  as  the  case  may  be,  such  instruments  as  by  the  laws 
of  the  state  are  entitled  to  be  filed  or  recorded,  and  w^hether  in  the  making  or 
execution  of  such  instruments  the  parties  thereto  have  made  vahd  instruments 
is  not  his  province  to  determine. 

4.  To  Provide  Indexes  For  Books  of  Record.  In  the  absence  of  statutory 
provision  to  the  contrar}',^-  it  is  not  the  duty  of  a  register  to  prepare  and  keep 
an  index  for  the  books  of  record  used  for  recording  instruments  affecting  title 
to  real  estate.^^  But  a  direction  to  prepare  a  general  index,^^  or  an  index  in  the 
first  instance, demands  the  same  measure  of  care  and  accuracy  in  its  execution 
as  does  a  statutory  direction  to  keep  the  books  of  record. 

5.  To  Note  Discharge  of  Mortgages.  When  a  certificate  of  a  discharge  of  a 
mortgage  is  presented,  a  register  is  not  bound,  before  performing  his  statutory 
duty  of  entering  the  discharge  on  the  record,  to  search  for  assignments  of  the 
mortgage. 

6.  To  Search  Title.  A  register  of  deeds  need  not  search  a  title  unless  fur- 
nished with  such  information  as  to  its  status  as  will  enable  him  to  ascertain  it  by 


26.  Compensation  soo  infra,  VIII. 

27.  McCracken  r.  State,  27  Ind.  491. 

28.  State  v.  Holm,  70  Xebr.  GOB,  97  N.  W. 
821,  64  L.  R.  A.  131,  holding  further  that  it 
is  no  part  of  the  olhcial  duty  of  a  register 
to  search  the  records  to  ascertain  whether 
persons  signing  a  petition  to  obtain  a 
liquor  license  are  freeholders. 

29.  Garrett  v.  Boone  County,  92  Ind.  518; 
Hunt  V.  Nance,  122  Ky.  274^92  S.  W.  6,  28 
Ky.  L.  Rep.  1188. 

30.  Shepard  v.  Easterling,  61  Nebr.  882,  86 
N.  W.  941.  See  also  Davis  v.  Thompson,  1 
Ney.  17. 

31.  People  V.  Fromme,  35  N.  Y.  App.  Div. 
459,  54  N.  Y.  Suppl.  833.  But  see  Dancy 
V.  Clark,  24  App.  Cas.  (D.  C.)  487,  holding 
that  while  a  register  of  deeds  is  a  ministerial 
officer  without  jurisdiction  to  pass  on  the 
validity  of  an  instrument  presented  to  him 
for  record,  he  is  not  Avholly  without  discre- 
tion to  determine  whether  a  given  instru- 
ment shall  be  admitted  to  record;  and  whether 
his  action  in  a  given  case  falls  within  the 
scope  of  authority  vested  in  him  is  to  be 
determined  by  the  court  according  to  the 
principles  of  law  applicable  to  the  facts. 

Recording  deed  lodged  with  predecessor.— 
Under  Ky.  St.  (1903)  §§  510,  511,  it  is  the 
duty  of  a  register  to  record  a  deed  when 
lodged  in  his  office  for  record,  if  acknowledged 
and  certified  according  to  law,  without  regard 
to  whether  such  deed  was  or  was  not  lodged  in 
the  register's  office  during  the  term  of  office 


of  his  predecessor.    Hunt  r.  Nance,  122  Ky. 
274,  92  S.  W.  6,  28  Ky.  L.  Rep.  1188. 
Recording  in  order  of  time  and  place. — 

Under  the  provisions  of  the  statute  the 
register  can  in  no  case  delaj^  or  refuse  to 
record  an  instrument  presented  to  him  for 
that  purpose,  but  must  do  it  in  the  order  of 
time  and  place,  without  leaving  any  blank 
spaces.    Florence  v.  Mercier,  2  La.  487. 

Entering  description  on  record. —  Where  the 
law  so  provides,  it  is  the  duty  of  the  register 
when  a  conveyance  of  real  estate  is  presented 
to  him  for  record,  to  enter  on  the  record  a 
description  of  the  real  estate  as  described  in 
such  conveyance.  Keene  Syndicate  v.  Denney, 
9  Kan.  App.  599,  58  Pac."  242. 

32.  Alabama. —  Norton  v.  Kumpe,  121  Ala. 
446,  25  So.  841. 

Neiv  York. —  New  York  Mut.  L.  Ins.  Co.  v. 
Dake,  87  N.  Y.  257;  People  v.  Nash,  62  N.  Y. 
484  [affirming  3  Hun  535]. 

Oliio. —  Green  v.  Garrington,  16  Ohio  St. 
548,  91  Am.  Dec.  103;  Matter  of  Holliday,  13 
Ohio  Cir.  Ct.  672,  6  Ohio  Cir.  Dec.  751. 

Texas.—  IMorton  v.  Smith,  ( Civ.  App.  1898 ) 
44  S.  W.  683. 

Verynont. —  Hunter  V.  Windsor,  24  •  Vt. 
327 

33.  Hunter  v.  Windsor,  24  Vt.  327. 

34.  Hunter  v.  Windsor,  24  Vt.  327. 

35.  Norton  v.  Kumpe,  121  Ala.  446,  25  So. 
841. 

36.  State  v.  Parker,  57  N.  J.  L.  677,  32 
Atl.  260. 
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simple  inspection  of  the  record.^^  Nor  is  he  under  obhgation  to  certify  that  a 
description  certified  by  him  includes  part  only  of  the  premises  described  in  the 
requisition.^^  But  he  must  mention  in  his  certificate  all  instruments  recorded, 
and  has  no  discretion  as  to  the  validity  of  the  instruments  so  recorded. 

7.  To  Account  For  Moneys  Received.  Under  a  statute  providing  that  a  register 
shall  pay  over  all  fees  received  by  him  after  deducting  his  salary,  all  moneys 
received  for  duties  performed  in  his  ofhcial  capacity  must  be  accounted  for  and 
paid  over  by  the  register/^*^  notwithstanding  the  duties  were  performed  outside 
of  regular  office  hours;  and  it  makes  no  difference  whether  a  statute  prescribing 
such  duties  fixed  the  amount  of  compensation  therefor,  or  whether  the  amount 
was  fixed  by  the  agreement  of  the  register  and  the  person  for  whom  he  performed 
the  duties/^^  But  no  duty  rests  upon  a  register  of  deeds  to  account  for  and  pay 
over  moneys  received  by  him  for  extra  official  services. 

C.  Liabilities  —  1.  In  General  —  a.  Rule  Stated.  A  register  of  deeds  is 
personally  liable  to  the  party  aggrieved  for  the  damages  resulting  from  an  omis- 
sion to  perform  a  duty  imposed  on  him  by  law,'^^  or  from  a  performance  of  such 
duty  in  a  negligent  manner.'*'^    But  it  must  appear  that  the  damages  resulted 


37.  State  v.  Deacon,  44  N.  J.  L.  559. 

A  requisition  is  sufficiently  specific  where 
it  calls  upon  the  register  to  search  the  title 
of  a  deed  to  lands  described,  and  the  register 
is  bound  to  comply  on  pa\Tnent  of  the  fees. 
Townshend  v.  Register  of  Deeds,  7  How.  Pr. 
(^^.  Y.)  318. 

38.  State  v.  Deacon,  44  N.  J.  L.  559. 

39.  Sacerdotte  r.  Duralde,  1  La.  482. 

Mention  of  mortgages  considered  as  sur- 
plusage.—  Certain  mortgages  were  recorded 
against  an  insolvent  after  his  failure.  The 
syndic  made  a  sale  and  applied  to  the  regis- 
ter for  certificate  of  the  mortgages  against 
the  property  in  the  insolvent's  name.  The 
register  gave  a  certificate,  including  the  mort- 
gages subsequent  to  the  failure.  It  was  held 
that  the  mention  in  the  certificate  of  the 
subsequent  mortgages  might  be  regarded  as 
surplusage.  Dorsey  v.  His  Creditors,  6  La. 
Ann.  385. 

40.  State  v.  Holm,  70  Nebr.  606,  97  N.  W. 
821,  64  L.  R.  A.  131;  State  v.  Hazelet,  41 
Xebr.  257,  59  N.  W.  891;  State  v.  Kelly,  30 
Xebr.  574,  46  N.  W.  714;  State  v.  Sovereign, 
17  Nebr.  173,  22  N.  W.  353. 

41.  State  V.  Hazelet,  41  Nebr.  257,  59  N.  W. 
891. 

42.  State  v.  Holm,  70  Nebr.  606,  97  N.  W. 
821,  64  L.  R.  A.  131. 

43.  State  v.  Holm,  70  Nebr.  606,  97  N.  W. 
821,  64  L.  R.  A.  131;  Shepard  v.  Easterling, 
61  Nebr.  882,  86  N.  W.  941. 

44.  Criminal  responsibility  see  Officeks,  29 
Cyc.  1449. 

45.  Indiana. —  Reeder  v.  State,  98  Ind.  114. 
Iowa. —  Sutherland    First    Nat.    Bank  v. 

Clements,  87  Iowa  542,  54  N.  W.  197. 

Louisiana. —  Baker  v.  Lee,  49  La.  Ann.  874, 
21  So.  588. 

Missouri. — Bishop  v.  Schneider,  46  Mo.  472, 
2  Am.  Rep.  533. 

'North  Carolina. —  State  v.  Grizzard,  117 
N.  C.  105,  23  S.  E.  93. 

See  42  Cent.  Dig.  tit.  "  Registers  of  Deeds." 
§  12. 

46.  Connecticut. —  Welles  v.  Hutchinson,  2 
Root  85. 


Georgia. —  Luther  v.  Banks,  111  Ga.  374,  36 
S.  E.  826,  holding,  however,  that  where  a 
mortgagor  presented  to  the  clerk  of  the  su- 
perior court  the  original  of  a  recorded  mort- 
gage, together  with  an  order  to  the  clerk, 
purporting  to  be  signed  by  the  mortgagee,  to 
cancel  such  mortgage  on  the  record,  and  the 
clerk  had  no  knowledge  of  the  invalidity  of 
the  order,  nor  any  reason  to  suspect  it,  his 
act  of  recording  the  order  did  not  render  him 
liable  to  a  person  injured  by  such  entry,  not- 
withstanding the  order  was  forged,  since  the 
possession  of  the  original  mortgage  by  the 
mortgagor  was  sufficient  to  relieve  the  clerk 
of  all  imputation  of  neglect,  in  the  absence 
of  circumstances  charging  him  with  the  duty 
of  making  inquiry. 

Indiana. —  State  v.  Davis,  117  Ind.  307,  20 
N.  E.  159;  Reeder  v.  State,  98  Ind.  114; 
Mechanics'  Bldg.  Assoc.  v.  Whitacre,  92  Ind. 
547. 

Iowa. —  Sutherland  First  Nat.  Bank  v. 
Clements,  87  Iowa  542,  54  N.  W.  197. 

Louisiana. —  Gordon  i\  Stanley,  108  La.  182, 
32  So.  531;  Chige  v.  Landreaux,  2  La.  Ann. 
606;  Sauvinet  v.  Landreaux,  1  La.  Ann.  219; 
Falconer's  Succession,  4  Rob.  5. 

Missouri. —  State  v.  Green,  124  Mo.  App. 
80,  100  S.  W.  1115. 

ISIeiD  York. —  Hartwell  r.  Rilev,  47  N.  Y. 
App.  Div.  154,  62  N.  Y.  Suppi.  317;  Van 
Schaick  v.  Sigel,  58  How.  Pr.  211  [affirmed 
in  9  Daly  383,  60  How.  Pr.  122,  11  N.  Y. 
Wkly.  Dig.  117]. 

Pennsylvania. —  Peabody  Bldg.,  etc..  Assoc. 
V.  Houseman,  89  Pa..  St.  261,  33  Am.  Rep. 
757 ;  Houseman  r.  Girard  Mut.  Bldg.,  etc.. 
Assoc.,  81  Pa.  St.  256;  Schell  r.  Stein,  76 
Pa.  St.  398,  18  Am.  Rep.  416. 

See  42  Cent.  Dig.  tit.  "  Registers  of  Deeds," 
§  12. 

Instances. —  Failure  to  properly  index  a  lis 
pendens.  Hartwell  v.  Riley,  47  N.  Y.  App. 
Div.  154,  62  N.  Y.  Suppl.  \317.  Or  a  mort- 
gage. Reeder  v.  State,  98  Ind.  114;  State  v. 
Grizzard,  117  N.  C.  105,  23  S.  E.  93.  Fur- 
nishing incorrect  information  rs  to  encum- 
brances upon  land.    Van  Schaick  v.  Sigel,  58 

[VI,  C,  1,  a] 


1022    [34  Cyc] 


BEG18TEE8  OF  DEEDS 


from  the  register's  official  default,  and  not  from  any  fault  or  laches  of  the  party 
damnified. 

b.  To  Whom.  The  liability  of  a  register  for  breach  of  official  duty  inures 
only  in  favor  of  the  person  to  whom  the  duty  was  owed  and  who  was  prejudiced 
by  the  breach  thereof. 

e.  When  Liability  Accrues.  A  right  of  action  against  a  register  for  breach 
of  official  duty  involving  individual  rights  does  not  accrue  until  the  happening 
of  a  consequential  injury  resulting  proximately  from  the  breach. 

d.  Proeeeding-s  to  Enforce  —  (i)  Pleadings.  In  a  suit  against  a  register  of 
deeds  for  breach  of  official  duty,  it  is  essential  to  aver  that  defendant  was  at  the 
time  such  register, and  that  the  breach  of  duty  was  the  cause  of  the  damage 
sustained  by  plaintiff.^^ 

(ii)  Damages  —  (a)  Nature.  There  can  be  no  recovery  in  an  action  for 
breach  of  duty  on  the  part  of  a  register  of  deeds  unless  the  damage  sustained  is 
the  natural  and  reasonable  necessary  consequence  of  such  default. 

(b)  Measure.    In  some  jurisdictions  it  is  provided  by  statute  that  a  register 


How.  Pr.  (N.  Y.)  211  {affirmed  in  9  Daly 
383,  60  How.  Pr.  122,  11  N.  Y.  Wkly.  Dig. 
117];  Gordon  v.  Stanley,  108  La.  182,  32  So. 
531.  Noting  payment  on  tlie  margin  of  tlie 
wrong  mortgage.  Mechanics'  Bldg.  Assoc.  v. 
Wliitacre,  92  Ind.  547.  Negligently  permit- 
ting the  release  of  record  of  a  mortgage. 
State  V.  Green,  112  Mo.  App.  108,  90  S.  W. 
403. 

The  fact  that  one  making  a  requisition  for 
a  certificate  of  search  designated  the  clerk 

whom  he  desired  should  make  the  search  does 
not  so  render  such  clerk  the  applicant's  agent 
as  to  absolve  the  register  from  liability  for 
a  certificate  erroneously  stating  that  the  prem- 
ises were  clear  of  encumbrance.  Van  Schaick 
r.  Sigel,  58  How.  Pr.  (N.  Y.)  211  [affirmed 
in  9  Daly  383,  60  How.  Pr.  122,  11  N.  Y. 
Wkly.  Dig.  117]. 

Wilfulness. —  Where  a  register  of  deeds 
fails  to  index  properly  a  trust  deed,  through 
inexcusable  neglect,  it  is  presiuned  that  he 
acted  wilfully,  although  a  wilful  purpose  to 
injure  cannot  be  shown.  Maxwell  v.  Stuart, 
99  Tenn.  409,  42  S.  W.  34. 

Misinterpretation  of  certificate  as  to  title. 
—  A  register's  certificate  that  the  title  to  cer- 
tain land  is  in  two  grantees  does  not  imply 
that  each  grantee  holds  an  undivided  moiety 
of  the  land,  so  as  to  make  the  clerk  liable  to 
one  who  makes  a  loan  to  one  of  the  grantees 
relying  on  such  interpretation  of  the  certifi- 
cate.   Tripp  V.  Hopkins,  13  R.  I.  99. 

The  presumptive  knowledge  of  a  purchaser 
of  land  of  the  law  will  not  relieve  a  register 
of  deeds  of  liability  resulting  to  the  purchaser 
from  this  entry  by  the  register,  with  the  pur- 
chaser's knowledge,  of  satisfaction  of  a  prior 
mortgage  without  the  production  of  the  notes 
secured  or  an  affidavit  that  they  had  been 
paid.  State  v.  Green,  124  Mo.  App.  80,  100 
S.  W.  1115. 

47.  Wacek  v.  Frink,  51  Minn.  282,  53  N.  W. 
633,  38  Am.  St.  Rep.  502;  Bishop  v.  Schneider, 
46  Mo.  472,  2  Am.  Rep.  533 ;  Lyman  v.  Edger- 
ton,  29  Vt.  305,  70  Am.  Dec.  415.  See  also 
Palfrey  r.  Marigny,  10  La.  Ann.  283,  holding 
that  the  register  of  conveyances  is  not  liable 
in  damages  to  a  purchaser  at  sheriff's  sale, 
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on  account  of  his  false  certificate  that  the 
title  to  the  land  sold  was  in  defendant  in  exe- 
cution, when  his  own  chain  of  title  afforded 
him  the  means  of  knowing  that  he  held  a  title 
good  as  against  the  one  sold. 

A  mortgagee  who  sustained  a  loss  through 
the  failure  of  a  former  register  to  perform  his 
duty  in  respect  to  indexing  the  lis  pendens 
is  not  chargeable  with  negligence  because  he 
relied  on  the  search  made  by  the  register,  who 
believed,  as  he  had  a  right  to  do,  that  his 
predecessor  had  done  his  duty,  and  hence  did 
not  discover  the  mistake.  Hartwell  v.  Rilev, 
47  N.  Y.  App.  Div.  154,  62  N.  Y.  Suppl. 
317. 

48.  Morano  v.  Shaw,  23  La,  Ann.  379; 
Smith  V.  Moore,  9  Rob.  (La.)  65;  Day  v. 
Reynolds,  23  Hun  (N.  Y.)  131;  Houseman  v. 
Girard  Mut.  Bldg.,  etc.,  Assoc.,  81  Pa.  St. 
256;  Com.  r.  Harmer,  6  Phila.  (Pa.)  90. 

49.  Watkins  v.  Wilhoit,  (Cal.  1894)  35 
Pac.  646.  See  also  State  v.  Green,  124  Mo. 
App.  80,  100  S.  W.  1115. 

The  presumption  that  a  register  of  deeds 
knows  the  laws  and  the  duties  incumbent 
upon  him,  and  that  he  will  execute  them  in 
accordance  with  his  special  knowledge  of  the 
proper  performance  of  the  duties  of  his  office, 
arises  in  favor  of  one  who  is  dealing  with 
such  officer.  State  v.  Green,  124  Mo.  App.  80, 
100  S.  W.  1115. 

50.  State  v.  Walters,  31  Ind.  App.  77,  66 
N.  E.  182,  99  Am.  St.  Rep.  244  (holding,  how- 
ever, that  in  that  particular  ease  the  injury 
resulted  as  soon  as  the  error  had  been  com- 
mitted) ;  Owen  v.  Western  Sav.  Fund,  97  Pa. 
St.  47,  39  Am.  Rep.  794;  State  v.  McClellan, 
113  Tenn.  616,  85  S.  W.  267.  But  see  Daniel 
V.  Grizzard,  117  N.  C.  105,  23  S.  E.  93. 

51.  George  v.  Vaughan,  55  Tex.  129. 

52.  Hunter  v.  Windsor,  24  Vt.  327. 

Form  of  petition  in  action  against  a  regis- 
ter of  deeds  for  negligence  see  State  v.  Green, 
112  Mo.  App.  108,  110,  90  S.  W.  403. 

Form  of  answer  to  petition  against  register 
of  deeds  for  negligence  see  State  v.  Green, 
112  Mo.  App.  108,  112,  90  S.  W.  403. 

53.  Chase  v.  Bennett,  59  N.  H.  394;  Kim- 
ball V.  Connolly,  33  How.  Pr.  (N.  Y.)  247. 
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of  deeds  shall  be  liable  for  double  or  treble  the  amount  of  damages  occasioned 
by  liis  official  default.  For  official  default  of  a  register  plaintiff  cannot  recover 
more  than  nominal  damages,^*^  unless  he  proves  an  actual  loss.^"^ 

2,  On  Official  Bond  —  a.  In  General.  The  sureties  on  the  bond  are  liable 
for  resulting  substantial  damages  to  the  party  suing  whenever  it  appears  that 
the  register  has  failed  to  perform  a  duty  imposed  on  him  by  law  or  that  he  has 
performed  it  in  a  negligent  manner.^^  But  no  liability  exists  on  the  official  bond 
of  a  register,  notwithstanding  a  breach  thereof,  unless  substantial  damages  are 
shown. Nor  can  liability  exist  on  the  official  bond  of  a  register  for  the  negligent 
performance  of  a  duty  not  imposed  on  him  by  law,^^  or  where  plaintiff  participated 
in  and  directly  contributed  to  the  negligent  act  which  caused  the  injury. 

b.  Proceedings  to  Enforce —  (i)  Nature.  The  action  on  the  official  bond 
of  a  register  of  deeds  is  one  ex  contractu.^^ 

(ii)  Pleading,  Unless  the  law  authorizes  such  provision  in  the  official  bond 
of  a  register,  it  is  unnecessary  that  the  complaint  in  an  action  thereon  allege  the 
recovery  of  a  judgment  against  the  register  and  his  failure  to  pay  it.^^ 

(ill)  Defenses.  It  is  no  defense  to  an  action  on  the  official  bond  of  a  register 
for  damages  resulting  from  a  failure  of  official  duty  by  the  deputy  register,  that 
the  consent  of  the  sureties  was  not  given  to  the  appointment  of  the  deputy. 


54.  Bisliop  V.  Schneider,  46  Mo.  472,  2 
Am.  Rep.  533. 

55.  Watkins  v.  Wiihoit,  (Cal.  1894)  35 
Pac.  6443. 

56.  State  v.  Davis,  117  Iiid.  307,  20  N.  E. 
159. 

57.  Welles  v.  Hutchinson,  2  Root  (Conn.) 
85. 

A  register  is,  for  erroneously  erasing  a 
mortgage,  liable  to  the  mortgagee  only  for 
the  damages  resulting  from  his  recourse 
against  the  property  being  rendered  more 
difficult  and  expensive,  and  to  the  purchaser 
for  any  loss  caused  by  the  error.  Macarty 
V.  Landreaux,  8  Rob.  (La.)  130. 

Incorrect  certificate  of  search.— ■  Where  a 
mortgage  was  taken  on  land,  then  subject 
to  a  mortgage  that  was  recorded,  on  the  reli- 
ance of  a  certificate  of  search  that  the  land 
was  free  from  encumbrance,  the  register  is 
liable  to  the  second  mortgagee  to  the  amount 
his  security  is  impaired  by  the  prior  mort- 
gage. Van  Schaick  v.  Sigel,  58  How.  Pr. 
(N.  Y.)  211  [affirmed  in  9  Daly  383,  60 
How.  Pr,  122,  11  N.  Y.  Wkly.  Dig.  117]. 

58.  People  v.  Stewart,  6  HI.  App.  62 ;  State 
V.  Atkisson,  17  Ind.  26;  Brigham  v.  Bussey, 
26  La.  Ann.  676;  Treasurer  v.  De  Caussure,  2 
Speers  (S.  C.)  186. 

Instances. —  Failure  to  reinscribe  a  certain 
judgment  within  the  proper  time.  Brigham 
V.  Bussey,  26  La.  Ann.  676.  Failure  to  ac- 
count for  fees  received  in  official  capacity. 
People  V.  Stewart,  6  111.  App.  62. 

59.  Illinois. —  Lusk  v.  Carlin,  5  111.  395. 
Indiana. —  State  v.  Davis,  96  Ind.  539. 
Louisiana. —  Fox  v.  Thibauit,  33  La.  Ann. 

32. 

Missouri. —  State  v.  Green,  112  Mo.  App. 
108,  90  S.  W.  403. 

New  Jersey. —  Appleby  v.  State,  45  N.  J.  L. 
161. 

Pennsylvania. — McCaraher  v.  Com.,  5  Watts 
&  S.  21,  39  Am.  Dee.  506. 

Texas. —  Morton  v.  Smith,  (Civ.  App.  1898) 
44  S.  W.  683. 


See  42  Cent.  Dig.  tit.  "  Registers  of  Deeds,' 
§§  12,  15. 

Instances. —  Giving  incorrect  information  as 
to  encumbrances  upon  land.  Lusk  v.  Carlin. 
5  111.  395;  Fox  v.  Thibauit,  33  La.  Ann.  32; 
McCaraher  v.  Com.,  5  Watts  &  S.  (Pa.)  21. 
39  Am.  Dec.  506.  Recording  a  deed  in  which 
the  grantee  agreed  to  pay  a  given  sum  as  a 
part  of  a  mortgage  debt,  with  an  agreement  to 
pay  a  less  sum.  State  v.  Davis,  96  Ind.  539, 
Wrongfully  noting  the  cancellation  of  a  mort- 
gage.   Appleby  v.  State,  45  N.  J.  L.  161. 

Duty  not  covered  by  conditions  of  bond. — 
It  has  been  held  that  an  action  v/ill  not  lie 
on  a  register's  official  bond  for  negligence  in 
performing  a  duty  not  covered  by  the  condi- 
tions of  tlie'bond.  Holt  v.  McLean,  75  N.  C. 
347;  Moretz  v.  Ray,  75  N.  C.  170. 

Wilfulness.— Under  a  statute  authorizing 
recovery  of  damages  sustained  by  the  negli- 
gence of  a  register  in  performing  the  duties 
pertaining  to  his  office,  a  register  is  liable  on 
his  official  bond  for  such  negligence,  although 
it  is  not  wilful  or  so  gross  as  to  imply  wil- 
fulness. State  V.  McClellan,  113  Tenn.  616, 
85  S.  W.  267. 

60.  State  v.  Green,  112  Mo.  App.  108,  90 
S.  W.  403. 

61.  Temple  v.  People,  6  111.  App.  378. 

62.  State  v.  Green,  112  Mo.  108,  90  S.  W. 
403.  Compare  State  v.  Green,  124  Mo.  App. 
80,  100  S.  W.  1115,  for  facts  which  did  not 
constitute  participation  in  the  negligence  of 
the  register,  such  as  to  constitute  a  valid  de- 
fense in  an  action  against  him  for  neoiigence. 

Where  the  register  promises  to  perform  a 
special  duty,  the  failure  of  the  promisee  to 
go  afterward  to  see  that  the  register  has  done 
his  duty  is  not  such  contributory  neolioence 
as  will  bar  recovery.  Brigham  v.  Bussey,  26 
La.  Ann.  676. 

63.  Fox  V.  Thibauit,  33  La.  Ann.  32;  Brig- 
ham V.  Bussey,  26  La.  Ann.  676. 

64.  Joyner  v.  Roberts,  112  N.  G.  Ill,  16 
S.  E.  917. 

65.  Brigham  v,  Bussey,  26  La.  Ann.  676. 
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(iv)  Damages.  The  official  bond  of  a  register  being  a  bond  of  indemnity,®^ 
the  measure  of  damages  is  the  actual  loss  which  has  been  sustained  by  reason 
of  the  breach. 

VIL  Validity  of  Acts. 

A.  Of  De  Facto  Officer.  The  well-established  principle  that  the  acts  of 
a  de  facto  public  officer  are  vahd  as  respects  third  persons  who  have  an  interest  in 
them  and  as  concerns  the  public  applies  to  the  acts  of  a  de  facto  register  of  deeds. 

B.  As  Affected  by  Interest.  The  act  of  admitting  an  instrument  to 
record  is  of  a  ministerial  character,  and  hence  can  be  performed  by  the  register, 
even  though  he  is  a  party  thereto  or  has  an  interest  thereunder/^ 

VIII.  COMPENSATION. 

A.  Who  Liable.  In  the  absence  of  express  statutory  provision/®  the  public 
is  not  liable  for  the  compensation  of  a  register  of  deeds.      Usually  the  person 


66.  State  v.  Green,  112  Mo.  App.  108,  90 
S.  W.  403. 

67.  Johnson  v.  Brice,  102  Wis.  575,  78 
N.  W.  1086.  See  also  Norton  v.  Kumpe,  121 
Ala.  446,  25  So.  841  (holding  that  plaintiff 
is  entitled  to  recover  nominal  damages  and 
such  actual  damages  as  proximately  result 
from  the  official  default,  regardless  of  the 
motive  of  the  register)  ;  State  i\  Green,  124 
Mo.  App.  80,  100  S.  W.  1115  (for  measure  of 
damages  in  an  action  against  a  register  of 
deeds  for  negligence  in  releasing  the  record 
of  a  deed  of  trust)  ;  State  v.  Green,  112  Mo. 
App.  108,  90  S.  W.  403  (holding  that  the 
measure  of  liability  on  the  bond  of  a  recorder 
of  deeds  for  negligently  permitting  a  trust 
deed  to  be  falsely  marked  "  Satisfied  "  cannot 
exceed  the  amount  due  on  the  trust  deed  at 
the  date  of  the  entry  of  satisfaction). 

Instances. —  A  register  of  deeds  who  neg- 
lected to  notice  a  mortgage  on  the  tract 
index  as  required  by  law  is  liable  on  his 
bond  to  the  purchaser  of  such  land  in  reli- 
ance on  the  index,  for  the  damages,  where 
the  purchaser  had  bought  up  the  mortgage, 
enforced  it  so  far  as  it  covered  other  prop- 
erty, and  exhausted  his  remedies  against  his 
vendor  and  the  maker  of  the  mortgage  note. 
Johnson  v.  Brice,  102  Wis.  575,  78  N.  W. 
1086.  A  lender  who  has  advanced  money  on 
faith  of  a  certificate  of  non-alienation  of  prop- 
erty supposed  to  belong  to  tlie  borrower,  who 
mortgages  the  property  to  secure  the  debt, 
has  a  right  of  action  ori  the  register's  bond 
to  recover  the  loss  sustained,  where  such  prop- 
erty has  in  fact  been  aliened,  on  proof  of  the 
actual  loss  with  reasonable  certainty.  Gordon 
v.  Stanley,  108  La.  182,  32  So.  531.  A  regis- 
ter is  liable  on  his  official  bond  for  the  amount 
of  money  loaned  on  the  faith  of  a  certificate 
that  certain  land  was  free  from  encumbrances, 
when  in  fact  the  land  was  mortgaged  for 
more  than  its  value  and  the  lender,  conse- 
quently, lost  his  money.  Fox  v.  Thibault,  33 
La.  Ann.  32.  Under  an  act  requiring  a  regis- 
ter to  minute  in  the  margin  of  the  mortgage 
record  its  satisfaction,  his  surety  is  liable  for 
his  mistake  in  notirg  a  mortgage  satisfied,  to 
one  who  examined  the  minute  and  purchased 
the  premises,  for  the  amount  he  was  actually 
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compelled  to  pay  to  relieve  the  property  from 
the  mortgage.  Appleby  v.  State,  45  N.  J.  L. 
161.  In  an  action  against  a  register  and  his 
sureties  on  his  olficial  bond,  where  the  breach 
alleged  was  that  the  register  failed  to  keep 
up  and  continue  the  index  of  deeds  recorded 
by  him  during  his  continuance  in  office,  the 
board  of  commissioners  is  entitled  to  recover 
only  such  reasonable  sum  as  they  may  have 
paid  his  successor  to  index  the  deeds  recorded 
during  his  term.  State  v.  Atkisson,  17  Ind. 
26. 

68.  Maley  v.  Tipton,  2  Head  (Tenn.)  403, 
holding  further  that  where  the  office  of  regis- 
ter becomes  vacant  by  the  removal  of  the  in- 
cumbent, and  his  deputy  continues  to  act,  the 
registration  of  an  instrument  by  such  deputy 
is,  upon  the  principle  stated  in  the  text,  valid 
and  effectual.  See  also  Cook  v.  Hall,  6  111. 
575,  holding  that  a  person  delivering  an  in- 
strument entitled  to  record  to  one  who  is  in 
custody  of  the  records  and  who  is  acting  as 
register  is  not  required  to  ascertain  whether 
he  is  resfister  de  jure. 

69.  Paul  V.  Baugh,  85  Va.  955,  9  S.  E. 
329. 

70.  Indiana. —  Garrett  v.  Boone  County,  92 
Ind.  518;  Hand  v.  Tippecanoe  County,  26 
Ind.  179;  La  Grange  County  v.  Kromer,  8 
Ind.  446;  Hubler  v.  Cass  County,  19  Ind.  App. 
464,  49  N.  E.  832. 

Louisiana. —  State  v.  Clinton,  25  La.  Ann. 
285 ;  Southworth  v.  New  Orleans,  24  La.  Ann. 
312. 

Michigan. —  Beekman  v.  Eaton  County,  85 
Mich.  584,  48  N.  W.  615;  Roulo  v.  Wayne 
County,  74  Mich.  129,  41  N.  W.  879. 

Minnesota. —  Mapes  v.  Olmstead  County, 
11  Minn.  367;  Hough  v.  Ramsey  County,  9 
Minn.  23. 

07mo.— Matter  of  Holliday,  13  Ohio  Cir. 
Ct.  672,  6  Ohio  Cir.  Dec.  751. 

Pennsylvania. —  Pierie  v.  Philadelphia,  139 
Pa.  St.  573,  21  Atl.  90;  Russell  v.  Luzerne 
County,  7  Kulp  425. 

See  42  Cent.  Dig.  tit.  "Registers  of  Deeds," 
§  8. 

71.  Maricopa  County  v.  Osborn,  4  Ariz. 
331,  40  Pac.  313;  Nordin  V.  Kandiyohi 
County,  23  Minn.  171. 
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for  whom  the  register  renders  a  particular  service  is  liable  to  him  for  his 
compensation.'^^ 

B.  Amount  —  1.  Regulated  by  Statute  —  a.  In  General.  For  performing 
the  duties  pertaining  to  his  office  a  register  of  deeds  is  entitled  to  only  such  com- 
pensation as  is  specifically  prescribed  by  statute,  either  in  the  form  of  fees  or 
of  a  salary.'^*  And  in  the  application  of  this  rule  as  to  amount  of  compensation 
it  matters  not  that  the  duty  was  performed  outside  of  regular  office  hours, ''^  or 


72.  State  v.  Phillips,  157  Ind.  481,  62 
iST.  E.  12;  Davis  r.  Thompson,  1  Nev.  17, 
holding  that,  although  a  newly  elected  regis- 
ter may  not  be  bound  to  record  deeds  found 
in  the  office,  and  for  the  recording  of  which 
his  predecessor  has  been  paid,  a  necessity  to 
record  them  is  imposed  on  him  for  the  proper 
conduct  of  the  business  of  his  office,  and  as 
such  recording  inures  to  the  benefit  of  his 
predecessor  the  law  raises  an  implied  request 
on  his  part  to  record  them,  and  an  implied 
promise  to  pay  therefor. 

73.  Alabama. —  Tillman  v.  Wood,  58  Ala. 
578. 

Colorado. —  Henderson  v.  Pueblo  County,  4 
Colo.  App.  301,  35  Pac.  880. 

Louisiana. —  State  i\  Recorder  of  Convey- 
ances, 33  La.  Ann.  223. 

Maryland. —  Peter  v.  Prettyman,  62  Md. 
566. 

Nebraska. —  State  v.  Holm,  70  Nebr.  606, 
97  N.  W.  821,  64  L.  R.  A.  131;  Blaco  v.  State, 
58  Nebr.  557,  78  N.  W.  1056 ;  Heald  v.  Polk 
County,  46  Nebr.  28,  64  N.  W.  376;  State  v. 
Hazelet,  41  Nebr.  257,  59  N.  W.  891;  State  v. 
Kelly,  30  Nebr.  574,  46  N.  W.  714;  Bayha 
V.  Webster  County,  18  Nebr.  131,  24  N.  W. 
457;  State  v.  Sovereign,  17  Nebr.  173,  22 
N.  W.  353;  State  v.  Silver,  9  Nebr.  85,  2 
N.  W.  215. 

Neto  York. —  People  v.  Dutchess  County,  24 
Wend.  181. 

See  42  Cent.  Dig.  tit.  "  Registers  of  Deeds," 
§  8. 

Only  remedy  legislative  intervention. —  If 

the  method  of  doing  a  particular  service  sub- 
jects the  register  to  unusual  trouble  and  ex- 
pense and  greater  than  the  statute  contem- 
plated, then  his  only  remedy  is  legislative  in- 
tervention in  his  behalf.  Peter  v.  Prettyman, 
62  Md.  566. 

Fees  for  particular  services. —  The  fee  given 
by  statute  "  for  searching  and  certifying  the 
title,  to  and  encumbrances  upon,  real  prop- 
erty, for  each  year  for  which  the  search  is 
made  "  cannot  be  multiplied  by  the  number 
of  lots  or  parcels  covered  by  the  same  requisi- 
tion. Matter  of  Parsons,  54  N.  Y.  Super.  Ct. 
451,  7  N.  Y.  St.  74.  A  block  of  land  con- 
taining several  lots  owned  by  one  person, 
which  is  used  as  one  tract  of  land,  may  be  de- 
scribed in  a  deed  of  conveyance  as  a  block, 
and  shall  be  transferred  by  the  county  clerk 
on  demand  on  payment  of  the  fee  provided  for 
a  block.  Keene  Syndicate  v.  Denney,  9  Kan. 
App.  599,  58  Pac.  242.  Under  a  statute  pro- 
viding that  the  register  shall  receive  for  re- 
cording a  chattel  mortgage  and  for  indexing 
the  same  the  sum  of  six  cents  for  each  party 
thereto,  for  filing  a  chattel  mortgage  made 
to  a  partnership  in  the  firm-name,  the  regis- 
ter is  entitled  to  charge  for  each  name  in  the 
[65] 


firm  style  capable  of  being  indexed.  State  v. 
Anderson,  9  Ohio  Dec.  (Reprint)  691,  16  Cine. 
L.  Bui.  356.  A  register  who  records  the 
abstracts  of  inventories  of  the  property  of 
minors  is  only  entitled  to  charge  for  one 
registry  of  such  abstract,  under  the  act  of 
1870,  allowing  him  the  same  fees  as  "for 
similar  services,"  although  such  abstract  may 
contain  several  mortgages.  Southworth  v. 
New  Orleans,  24  La.  Ann.  312.  Under  an 
act  requiring  the  register  of  each  county, 
where  the  same  has  not  been  done,  to  make 
out  a  complete  general  and  double  index  of 
all  deeds,  etc.,  in  his  office,  and  directing  the 
board  of  county  commissioners  to  allow  a 
given  sum  for  each  one  hundred  words  therein 
contained,  and  providing  further  that  after 
their  completion  it  shall  be  the  duty  of  the 
register  to  keep  up  such  indices,  as  deeds  and 
mortgages  shall,  from  time  to  time,  be  re- 
corded, without  any  compensation  except  the 
fees  allowed  by  law  for  recording  such  deeds 
and  mortgages,  the  indexing  of  such  deeds  as 
were  filed  for  record  after  the  passage  of  the 
act  must  be  considered  as  part  of  recording 
and  the  fee  therefor  as  included  in  the  fee 
for  the  record.  Wabash  County  v.  Sheets, 
17  Ind.  22.  Registration  of  decrees  is  gov- 
erned by  the  latter  clause  of  the  Tennessee 
act  of  1871,  namely,  seventy-five  cents  for  the 
first  three  hundred  words  and  ten  cents  for 
each  additional  one  hundred.  Lee  v.  Dam- 
ron,  1  Lea  (Tenn.)  131.  That  the  Indiana 
act  of  March  9,  1891,  provides  a  salary  for 
the  register  of  every  county  but  Shelby  does 
not  invalidate  the  section  of  the  act  providing 
that  the  registers  of  all  the  counties  in  the 
state  shall  be  entitled  to  a  fee  of  one  dollar 
for  recording  a  mortgage.  State  v.  Krost, 
140  Ind.  41,  39  N.  E.  46. 

74.  California. —  Los  Angeles  County  V. 
Lamb,  61  Cal.  196. 

Colorado. —  Henderson  v.  Pueblo  County, 
4  Colo.  App.  301,  35  Pac.  880. 

Illinois. — People  v.  Stewart,  6  111.  App.  62. 

Louisiana. —  State  v.  Recorder  of  Convey- 
ances, 33  La.  Ann.  223. 

Pennsylvania. —  Von  Bonnhorst  v.  Alle- 
gheny County,  163  Pa.  St.  588,  30  Atl.  123. 

See  42  Cent.  Dig.  tit.  "  Registers  of  Deeds," 
§  8. 

From  what  moneys  payable. —  Sometimes 
the  statute  prescribing  the  compensation  of 
a  register  in  the  form  of  a  salary  also  pre- 
scribes that  such  salary  shall  be  payable 
from  the  fees  received  by  him  for  performing 
the  duties  pertaining  to  his  office.  People 
V.  Stewart,  6  111.  App.  62;  State  V.  Kelly,  30 
Nebr.  574,  46  N.  W.  714. 

75.  State  v.  Hazelet,  41  Nebr.  257,  59  N.  W. 
891. 
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that  in  performing  a  certain  duty  the  register  voluntarily  did  more  than  his 
duty.^^ 

b.  Change  During  Incumbency.  In  the  absence  of  any  constitutional  pro- 
hibition or  affirmative  provision  fixing  the  compensation  of  a  register  of  deeds, 
the  legislature  may  change  such  compensation  at  will,"  and  such  change  will 
apply  to  an  incumbent  of  the  office  as  well  as  to  one  thereafter  to  be  elected.'^ 
Where,  however,  a  statute  increases  the  duties  of  a  register  of  deeds  by  the  addi- 
tion of  other  duties  germane  to  his  office,  he  must  perform  them  without  extra 
compensation,  unless  such  compensation  is  provided  for  in  the  statute. 

2.  Fixed  by  Contract.  For  a  service  which  is  no  part  of  the  duties  of  his 
office,  or  for  an  extraordinary  necessary  service  not  covered  by  the  statute 
prescribing  compensation  only  in  the  form  of  fees,^^  a  register  may,  by  contract 
with  the  party  for  whom  the  service  is  to  be  performed,  fix  the  rate  of  his  com- 
pensation therefor. 

C.  Prepaymeht  —  1.  In  General.  In  the  absence  of  statutory  provision 
to  the  contrary,  the  register  may  demand  payment  in  advance  of  his  fees  for  per- 
forming a  given  service. 

2.  Waiver  Regarding.  A  register  to  whom  personally  belongs  the  statutory 
fee  for  performing  a  given  duty  may  waive  his  right  to  prepayment  thereof.  ^"^ 

3.  Compelling  Service  Without.  Mandamus  will  not  lie  to  compel  a  register 
to  perform  a  duty  pertaining  to  his  office  without  payment  of  his  fee  therefor  in 
advance,  even  though  the  fee  demanded  is  claimed  to  be  excessive,  where  it  appears 
that  relator  is  able  to  pay  the  fee  and  can  recover  the  alleged  excess  by  ordinary 
action.^* 

D.  Actions  Therefor.  The  fee  of  a  register  for  recording  an  instrument 
may  be  recovered  from  the  party  for  whom  the  service  is  rendered  in  an  ordinary 
action  for  work  and  labor  performed. ^'^ 

Registration.  The  act  of  making  a  list,  or  catalogue,  or  schedule,  or  regis- 
ter ;  ^  entering  in  a  book  a  statement  or  memorandum  of  facts  to  serve  as  memo- 
rials or  evidence.^  In  election  laws  the  method  of  proof  prescribed  for  ascertain- 
ing the  electors  who  are  qualified  to  cast  votes. ^  (Registration:  In  General,  see 
Records,  ante^  p.  577.  Acts,  ConstitutionaHty  of,  see  Constitutional  Law,  8  Cyc. 
891,  908.  As  Including  Delivery,  see  Acknowledgments,  1  Cyc.  592  note  48.  As 
Prerequisite  to  Practice  of  Medicine,  see  Physicians  and  Surgeons,  30  Cyc.  1554. 
Constitutional  and  Statutory  Provisions  as  to  Board  of  Registration,  see  Munic- 
ipal Corporations,  28  Cyc.  582.  Lack  of  or  Defective  Registration  Cured,  see 
Constitutional  Law,  8  Cyc.  1027.  Lis  Pendens  as  Equivalent  of,  see  Lis  Pen- 
dens, 25  Cyc.  1483  note  92.  Of  Animal,  see  Animals,  2  Cyc.  331  note  13,  387.  Of 
Chattel  Mortgage,  see  Chattel  Mortgages,  6  Cyc.  1062.    Of  Chinese  Resident, 


76.  People  r.  Dutchess  County,  24  Wend. 
(N.Y.)  181. 

77.  Douglass  County  v.  Timme,  32  Nebr. 
272,  49  N.  W.  266.  See  also  Turpen  f.  Tip- 
ton County,  7  Ind.  172, 

78.  Douglass  County  v.  Timme,  32  Nebr. 
272,  49  N.  W.  266. 

79.  Broaddus  r.  Pawnee  County,  16  Okla. 
473,  88  Pac.  250. 

80.  Brockway  v.  Cook  Countv,  15  111.  App. 
560;  State  r.  Holm,  70  Nebr.  606,  97  N.  W. 
821,  64  L.  R.  A.  131. 

81.  Leavenworth  County  Com'rs  v.  Keller, 
6  Kan.  510. 

82.  People  v.  Chase,  70  111.  App.  42;  Peo- 
ple V.  Bristol,  35  Mich.  28;  Parrish  r.  Ma- 
hany,  10  S.  D.  276,  73  N.  W.  97.  66  Am.  St. 
Eep.  715. 

83.  People  v.  Bristol,  35  Mich.  28;  Par- 
[VIII,  B,  1,  a] 


rish  i\  Mahany,  10  S.  D.  276,  73  N.  W.  97, 
66  Am.  St.  Rep.  715. 

84.  People  v.  Chase,  70  111.  App.  42. 

85.  Tillman  v.  Wood,  58  Ala.  578. 

1.  In  re  Election  Supervisors,  1  Fed.  1,  5. 

2.  Fisher  v.  Jones,  82  Ala.  117,  122,  3  So. 
13,  where  it  was  held,  under  a  statute  re- 
quiring the  registration  of  transfers  of  stock 
on  the  books  of  the  company,  and  providing 
that  such  transfers  should  be  void  as  to 
hona  fide  creditors  and  subsequent  pur- 
chasers, without  notice,  unless  this  was  done 
within  a  certain  time,  that  a  written  mem- 
orandum would  as  well  answer  the  purposes 
intended  by  the  provisions  of  the  statute  as 
a  formal  record. 

3.  People  f.  Bell,  119  K  Y.  175,  181,  23 
N.  E.  533;  People  v.  Carlton,  41  Misc. 
(N.  Y.)  523,  524.  85  N.  Y.  Suppl.  22. 
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see  Aliens,  2  Cyc.  127.  Of  Claim  Against  County,  see  Counties,  11  Cyc.  605.  Of 
Contract  of  Conditional  Sale,  see  Sales.  Of  Copyright,  see  CoPYtiiGHT,  9  Cyc.  916. 
Of  County  Bond,  see  Counties,  11  Cyc.  572  note  50.  Of  Deed,  see  Deeds,  13  Cyc. 
594.  Of  Druggist,  see  Druggists,  14  Cyc.  1079.  Offenses  Against  Registration 
Laws  Relating  to  License,  see  Licenses,  25  Cyc.  636,  637.  Of  Foreign  Insurance 
Company,  see  Foreign  Corporations,  19  Cyc.  1261.  Of  Lien  For  Repairs  on 
Levy,  see  Levies,  25  Cyc.  193.  Of  Marriage,  see  Marriage,  16  Cyc.  860.  Of 
Marriage  Settlement,  see  Husband  and  Wife,  21  Cyc.  1252,  1257.  Of  Mortgage, 
see  Mortgages,  27  Cyc.  1155.  Of  Motor  Vehicles,  see  Motor  Vehicles,  28  Cyc. 
32.  Of  Municipal  Bond,  see  Municipal  Corporations,  28  Cyc.  1608.  Of  Pledge, 
see  Pledges,  31  Cyc.  799.  Of  Sale  of  Intoxicating  Liquors,  see  Intoxicating 
Liquors,  23  Cyc.  165,  241  note  51.  Of  Sheriff's  Deed,  see  Executions,  17  Cyc. 
1347.  Of  Stock-Holder  Applying  For  Mandamus  to  Examine  Books  of  Corpora- 
tion, see  Mandamus,  26  Cyc.  343  note  28.  Of  Trade-Mark  or  Trade-Name,  see 
Trade-Marks  and  Trade-Names.  Of  Transfer  of  Corporate  Stock  on  Corporate 
Books  —  In  General,  see  Corporation,  10  Cyc.  595;  By-Law  Requiring  Fee  For, 
see  Corporations,  10  Cyc.  579.  Of  Transfer  of  Corporate  Stock  With  County 
Clerk,  see  Corporations,  10  Cyc.  639  note  99.  Of  Vessel,  see  Commerce,  7  Cyc. 
463;  Marine  Insurance,  26  Cyc.  554  note  23;  Shipping.  Of  Vital  Statistics,  see 
Health,  21  Cyc.  387  note  30.  Of  Voters  —  In  General,  see  Elections,  15  Cyc. 
302;  Control  by  Mandamus,  see  Mandamus,  26  Cyc.  271 .  On  Sunday,  see  Sunday. 
See  also  Register,  ante^  p.  1014.) 

Registry,  a  register,  or  book  authorized  or  recognized  by  law,  kept  for  the 
recording  or  registration  of  facts  or  documents.*  (See  Register,  ante^  p.  1014; 
Registration.) 

REGNANDI  causa  malum  coram  NON  JUDICE.  a  maxim  meaning  Since 
courts  are  the  ruler  himself  sitting  in  justice,  the  courts  can  not  try  the  ruler's 
title  to  the  throne  which  he  occupies."  ^ 

REGNUM  NON  EST  DIVISIBILE.  A  maxim  meaning  The  kingdom  is  not 
divisible."  ^ 

REGRATING.    See  Monopolies,  27  Cyc.  891  note  9. 

Regret.  Grief  or  trouble  caused  by  the  want  or  loss  of  something  formerly 
possessed;  a  painful  sense  of  loss;  desire  for  what  is  gone;  sorrowful  longing.^ 

Regula  est,  juris  quidem  ignorantiam  cuique  nocere  facti  vero 

IGNORANTIAM  NON  NOCERE.  A  maxim  meaning  "  The  rule  is,  that  ignorance  of 
the  law  does  not  excuse,  but  that  ignorance  of  a  fact  may  excuse  a  party  from  the 
legal  consequences  of  his  conduct."  ^ 

Regula  est  QUiS  rem  qu^  est  breviter  enarrat,  non  ut  ex  regula 

JUS  SUMATUR,  SED  EX  JURE  QUOD  EST  REGULA  FIAT.  PER  REGULAM 
IGITUR  BREVIS  RERUM  NARRATIO  EST,  QU^  SIMUL  CUM  IN  ALIQUO  VITIATA 
EST  PERDIT  OFFICIUM  SUUM.  A  maxim  meaning  A  rule  of  law  is  a  maxim 
hiferred  from  several  cases  depending  on  the  same  legal  principle.  The  rule  is 
formed  from  the  law  that  governs  the  cases,  and  not  the  law  from  the  rule.  The 


4.  Black  L.  Diet. 

"  The  word  is  the  same  in  Spanish  and  in 
English. —  Both  derive  it  from  the  Latin — • 
Ixher  rerum  gesiarum  —  which  the  Roman 
lawyers  contracted  into  registrum.  To  reg- 
ister a  thing  is  to  write  it  in  a  book."  Cas- 
tillero  V.  U.  S.,  2  Black  (U.  S.)  17,  109,  17 
L.  ed.  3G0. 

The  words  "  enrolment,"  "  registry,"  or 
"  record,"  in  a  statute  making  it  criminal  to 
deface  any  registry  or  record,  are  not  con- 
fined to  records  of  courts  of  justice.  Every 
repistry  or  enrolment  directed  by  law  and 
preserved  for  the  use  of  the  puialic  is  em- 
braced by  this  act  of  assembly.    It  extends 


without  doubt  to  the  public  books  in  the  land 
office.  Ream  v.  Com.,  3.  Serg.  &  R.  (Pa.) 
207,  209. 

5.  Morgan  Leg.  Max.  [citing  Godfrev]. 

6.  Black  L.  Diet,  [citing  Coke  Litt.  1G5]. 

7.  Century  Diet. 

"  Regret  indicates  no  greater  deijree  of 
mental  sufferino-  than  does  disappointment. 
Both  are  of  very  frequent  occurrence  in  the 
lives  of  most  men.  and  with  soino  scarcely 
disturb  their  mental  police."'  Hancock  V, 
Western  Union  Tel.  Co.,  137  K  c.  497,  501, 
49  S.  E.  952,  69  L.  R.  A.  403. 

8.  Peloubet  Leg.  Max.  [citing  Dig,  22, 
6,  9]. 
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rule  must  be  applied  duly  to  the  proper  cases;  otherwise,  it  loses  its  force,  and  is 
of  no  significance/'  ^ 

REGULA  pro  lege,  si  deficit  lex.  a  maxim  meaning  In  default  of  the 
law,  the  maxim  rules." 

REGULAR.^^  Agreeable  to  an  estabHshed  rule,  law,  or  principle;  to  a  pre- 
scribed mode;  or  according  to  established  customary  forms;  agreeable  to  an 
established  rule,  law,  type,  or  principle,  to  a  prescribed  mode,  or  to  established 
customary  form;^^  comformable  to  a  rule;^*  conformable  to  an  established  rule, 
law,  or  principle;  1^  conformed  to,  or  made  in  accordance  with  a  rule;  conformed 
to  a  rule;  methodical;  periodicals^    (See  Regular  Indorsement;  Regularly.) 


9.  Morgan  L.  Max. 

10.  Bouvier  L.  Diet. 

11.  Derived  from  regula  a  rule  see  Myers 
V.  Easback,  4  Ho^.  Pr.  (N.  Y.)  83,  85,  2 
Code  Rep.  13. 

12.  Webster  Diet,  [quoted  in  Mvers  i'.  Ras- 
back,  4  How.  Pr.  (N.  Y.)  83,  85,  2  Code  Rep. 
13]. 

13.  Century  Diet,  [quoted  in  Wise  v.  State 
Veterinary  Bd.,  138  Mich.  428,  432,  101 
N.  W.  562]. 

14.  Webster  Diet,  [quoted  in  Myers  v.  Ras- 
back,  4  How.  Pr.  (TT.  Y.)  83,  85,  2  Code  Rep. 
13]. 

15.  State  V.  Cobb  2  Kan.  32,  54. 

16.  Century  Diet,  [quoted  in  Wise  V.  State 
Veterinary  Bd.,  138  Mich.  428,  432,  101 
N.  W.  5 02]. 

"  Regular  intervals  "  are  intervals  that  con- 
form to  a  prescribed  rule.  Hanifen  v.  Armi- 
tago,  117  Fed.  845,  850. 

17.  Webster  Diet,  [quoted  in  Zulich  v.  Bow- 
man, 42  Pa.  St.  83,  87]. 

Applied  to  elections  synonymous  with 
"  general."— People  r.  Babcock,  123  Cal.  307, 
311,  55  Pac.  1017;  Doan  v.  Logan  County,  3 
Ida.  38,  46,  26  Pa<j.  167;  State  u.  Conra'des, 
45  Mo.  45,  47;  Rodwell  v.  Rowland,  137 
N.  C.  617,  629,  50  S.  E.  319. 

Not  a  synonym  of  "  reputable "  see  Wise 
V.  State  Veterinary  Bd.,  138  Mich.  428,  432, 
101  N.  W.  562. 

Used  in  connection  with  other  words. — 
"  Regular  and  uniform "  see  Hamlen  v. 
Keith,  171  Mass.  77,  79,  50  N.  E.  462. 
"  Regular  assistant "  see  U.  S.  v.  Brent,  24 
Fed.  Cas.  No.  14,640.  "Regular  ballot"  see 
Roller  V.  Truesdale,  26  Ohio  St.  586,  592. 
"  Regular  business "  see  Cromwell  r.  Willis, 
96  Md.  260,  266,  53  Atl.  1116.  "Regular 
channel"  see  Egbert  v.  St.  Paul  F.,  etc.,  Ins. 
Co.,  71  Fed.  739,  742.  "Regular  clerk"  see 
People  V.  New  York  Fire  Com'rs,  86  N.  Y. 
149,  151  [affirming  23  Hun  317,  319];  Peo- 
pie  V.  McAdoo,  113  N.  Y.  App.  Div.  770,  771, 
99  N.  Y.  Suppl.  324.  "Regular  clerkship" 
see  Matter  of  Dunn,  43  N.  J.  L.  359,  360, 
39  Am.  Rep.  600.  "Regular  coal  dealers" 
see  Sanford  v.  People,  121  111.  App.  619,  643. 
"  Regular  course  of  business  "  see  Roberts  V. 
Hall,  37  Comi.  205,  212,  9  Am.  Rep.  308. 

Regular  dealer "  see  Jackson  v.  Stanfield, 
137  Ind.  592,  607,  36  N.  E.  345,  37  N.  E. 
14,  23  L.  R.  A.  588.  "'Regular'  depot"  see 
Cook  V.  Georgia  Cent.  R.,  etc.,  Co.,  67  Ala. 
533,  542;  Land  v.  Wilmington,  etc.,  R.  Co., 
104  N.  C.  48.  55,  10  S.  E.  80;  Kellogg  v. 
Suffolk,  etc.,  R.  Co.,  100  N.  C.  158,  160,  5 


S.  E.  379„  "Regular  document"  see  The 
Mirauda,  51  Fed.  523,  525,  2  C.  C.  A.  362. 
"  Regular  election "  see  Ward  v.  Clark,  35 
Kan.  315,  317,  10  Pac.  827;  Matthews  v. 
Shawnee  County,  34  Kan.  606,  611,  9  Pac. 
765;  People  Wilson,  72  N.  C.  155,  161; 
Ban  ton  v.  Wilson,  4  Tex.  400,  408.  "  Regular 
hotels "  see  Lederer  v.  State,  5  Ohio  Cir.  Ct. 
623,  624,  3  Ohio  Cir.  Dec.  303.  "Regular 
jurors "  see  State  v.  Second  Judicial  Dist. 
Ct.,  31  Mont.  428,  436,  78  Pac.  769.  "Regu- 
lar market  price see  Santa  Monica  Lum- 
ber, etc.,  Co.  V.  Hege,  119  Cal.  376,  380,  51 
Pac.  555.  "  Regular  meeting  "  see  Molyneux 
V.  Grimes,  (Kan.  1908)  98  Pac.  278,  280; 
State  r.  Wilkesville  Tp.,  20  Ohio  St.  288, 
293.  "  Regular  ministers  of  the  Gospel "  see 
State  v.  Bra.y,  35  N.  C.  289,  291.  "Regular 
panel"  see  Stone  v.  Saunders,  106  Ky.  904, 
905,  51  S.  W.  788,  21  Ky.  L.  Rep.  534;  Barr 
V.  Kansas  City,  121  Mo.  22,  29,  25  S.  W. 
562.  "  Regular  passenger  trains  "  see  Cleve- 
land, etc.,  R.  Co.  V.  People,  175  111.  359,  365, 
51  N.  E.  842;  Illinois  Cent.  R.  Co.  v.  People, 
143  111.  434,  448,  33  N.  E.  173,  19  L.  R.  A. 
119;  Chicago,  etc.,  R.  Co.  v.  People,  105  111. 
657,  659;  Ohio,  etc.,  R.  Co.  v.  People,  29 
111.  App.  561,  566;  Phillips  v.  Chicago,  etc., 
R.  Co.,  64  Wis.  475,  481,  25  N.  W.  544. 
"  Regular  physician "  see  Bradbury  v.  Bar- 
din,  35  Conn.  577,  581.  "Regular  place  of 
stated  worship  "  see  Wood  v.  Moore,  1  Chest. 
Co.  Rep.  (Pa.)  265,  266;  Erie  County  v. 
Bishop,  13  Phila.  (Pa.)  509,  510.  "Regu- 
lar policemen "  see  Hagerstown  St.  Com'rs 
V.  Williams,  96  Md.  232,  237,  53  Atl.  923. 
"  Regular  rates "  see  Martinsburg  Bank  v. 
Central  Pennsylvania  Tel.,  etc.,  Co.,  150  Pa. 
St.  36.  39,  24  Atl.  754.  "Regular  real  estate 
business "  see  Davis  v.  Darling,  80  Hun 
(N.  Y.)  299,  300,  30  N.  Y.  Suppl.  321.  "  Reg- 
ular session "  see  Harpswell  v.  Cumberland 
County  Com'rs,  78  Me.  100,  103,  2  Atl.  880; 
Watery ille  v.  Kennebec  County  Com'rs,  59  Me. 
80,  89;  Harkness  v.  Waldo  County  Com'rs, 
26  Me.  353,  356.  "Regular  station"  see 
Illinois  Cent.  R.  Co.  v.  Latimer,  128  111.  163, 
171,  21  N.  E.  7;  Land  v,  Wilmington,  etc., 
R.  Co.,  104  N.  C.  48,  55,  10  S.  E.  80;  Kel- 
logg V.  Suffolk,  etc.,  R.  Co.,  100  N.  C.  158, 
160,  5  S.  E.  379.  "Regular  survey"  see  Jan- 
ney  v.  Columbia  Ins.  Co.,  10  Wheat.  (U.  S.) 
411,  417,  6  L.  ed.  354;  Dorr  V.  Pacific  Ins. 
Co.,  7  Wheat.  (U.  S.)  581,  612,  5  L.  ed.  528. 
"Regular  term"  see  Matkins  V.  Maren^go 
County,  137  Ala.  155,  166,  34  So.  171; 
Wightman  v.  Karsner,  20  Ala.  446,  452; 
Crowell    V.    Lambert,    9    Minn.    267,  271. 
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Regular  indorsement.  An  indorsement  in  blank  of  a  third  person  under 
the  name  of  the  payee.^^  (See  Commercial  Paper,  7  Cyc.  658.  See  also  Indorse- 
ment, 22  Cyc.  496.) 

REGULARITER  NON  valet  pactum  DE  re  MEA  NON  ALIENANDA.  a  maxim 
meaning  "  Regularly  a  contract  not  to  alienate  my  property  is  not  valid." 

Regularly.  Constituted,  appointed,  or  conducted  in  the  proper  manner; 
conformable  to  law  or  custom;  duly  authorized;  in  a  regular  manner;  in  a  way 
or  method  accordant  to  rule  or  established  mode;  in  uniform  order;  methodically; 
in  due  order;    in  uniform  order;  at  certain  intervals  or  periods.^^    (See  Regular.) 

Regulate. 23  To  adjust;  to  adjust  by  rule;  to  adjust  by  rule,  or  estab- 
lished mode;  to  adjust  by  rule,  method,  or  established  mode;  to  adjust  by- 
rule  or  regulation;  to  adjust  by  rules  or  method;  ^-^  to  conduct;  to  control, 
restrict,  and  direct;  to  direct;  to  direct  by  rule  or  restriction;^^  to  direct  or 
manage  according  to  certain  standards  or  laws ;  to  direct  the  mode  in  which 
a  transaction  shall  be  conducted ;    to  dispose  of ;    to  fix  or  adjust;    to  govern ; 


"  Regular  turns  of  loading  "  see  Leidmann  v. 
Schultz,  14  C.  B.  38,  50,  2  C.  L.  R.  87,  18 
Jur.  42,  23  L.  J.  C.  P.  17,  78  E.  C.  L.  38. 

18.  Bellows  Falls  Bank  ?;.  Dorset  Marble 
Co.,  61  Vt.  106,  108,  17  Atl.  42,  2  L.  R.  A. 
428. 

19.  Peloubet  Leg.  Max.  [citing  Coke  Litt. 
223a]. 

20.  Matter  of  McCusker,  23  Misc.  (X.  Y.) 
446,  450,  51  N.  Y.  SupDl.  281. 

21.  Belleville  r.  Citizens'  Horse  R.  Co.,  152 
111.  171,  183,  38  K  E.  584,  26  L.  R.  A.  681, 
where  it  is  said:  "Such  is  the  signification 
attached  to  the  word  in  its  common  and  ordi- 
nary use." 

2*2.  Webster  Diet,  [quoted  in  Zulich  V. 
Bowman,  42  Pa.  St.  83,  87]. 

In  the  phrase  "until  an  election  can  be 
regularly  held,"  the  adverb  "  regularly " 
qualifies  the  word  "held"  and  refers  not  so 
much  to  the  time  as  to  the  manner  of  holding 
the  election,  that  is,  according  to  the  pre- 
scribed method  or  rule.  Rodwell  v.  Rowland, 
137  K  C.  617,  639,  50  S.  E.  319. 

Used  in  connection  with  other  words. — 

Regularly  called  for  trial "  see  Union  Pac. 
R.  Co.  V.  Horney,  5  Kan.  340,  346.  "Regu- 
larly employed "  see  Chase  v.  Philadelphia, 
etc.,  R.  Co.,"  135  Mass.  347,  349;  Wilson  v. 
Gray,  127  Mass.  98,  99.  "  Regularly  given 
in  for  taxes  "  see  Macon,  etc.,  R.  Co.  v.  Little, 
45  Ga.  370,  383.  "Regularly  incorporated" 
see  U.  S.  y.  Payne,  20  App.  Cas.  (D.  C.)  606, 
615.  "  Regularly  issued "  see  Smeltzer  v. 
White,  92  U.  S.  390,  392,  23  L.  ed.  508. 
"  Regularly  laid  out "  see  Missouri,  etc.,  R. 
Co.  V.  Long,  27  Kan.  684,  695. 

23.  Derived  from  the  Latin  word  rego, 
signifying  to  guide  or  direct,  through  the 
noun  regnla,  a  rule.  See  Conlin  v.  San  Fran- 
cisco, 114  Cal.  404,  411,  46  Pac.  279,  33 
L.  R.  A.  752. 

24.  Standard  Diet,  [quoted  in  Butte  v. 
Paltrovich,  30  Mont.  18,  22,  75  Pac.  521,  104 
Am.  St.  Rep.  698]. 

25.  People  v.  Blue  Mountain  Joe,  129  111. 
370,  377,  21  N.  E.  923. 

26.  Marion  v.  Candler,  6  Ala.  899,  902. 

27.  Higgins  v.  Mitchell  County,  6  Kan. 
App.  314,  51  Pac.  72,  73;  Century  Diet. 
[quoted  in  SaA^anna  v.  Robinson,  81  111.  App. 


471,  480];  Webster  Diet,  [quoted  in  Otto 
Gas-Engine  Works  v.  Hare,  64  Kan.  78,  82, 
67  Pac.  444;  State  v.  Ream,  16  Nebr.  681, 
683,  21  N.  W.  398;  State  v.  McCann,  4  Lea 
(Tenn.)   1,  13]. 

28.  Hroneck  v.  People,  134  111.  139,  144,  24 
N.  E.  861,  23  Am.  St.  Rep.  652,  8  L.  R.  A. 
837. 

29.  Worcester  Diet,  [quoted  in  Duckwall 
r.  New  Albany,  25  Ind.  283,  284]. 

30.  Chicago  Packing,  etc.,  Co.  v.  Chicago, 
88  111.  221,^225,  30  Am.  Rep.  545;  Perry  v. 
Salt  Lake  City,  7  Utah  143,  148,  25  Pac. 
739,  998,  11  L.  R.  A.  446. 

31.  Perry  v.  Salt  Lake  City,  7  Utah  143, 
148,  25  Pac.  739,  998,  11  L.  R.  A.  446. 

32.  Chicago  Packing,  etc.,  Co.  v.  Chicago, 
88  111.  221,  225,  30  Am.  Rep.  545;  Perry  v. 
Salt  Lake  City,  7  Utah  143,  148,  25  Pac.  739, 
998,  11  L.  R:  a.  446;  Century  Diet,  [quoted 
in  Savanna  v.  Robinson,  81  111.  App.  47 1^ 
480]  ;  Worcester  Diet,  [quoted  in  Duckwall 
V.  New  Albany,  25  Ind.  283,  284]. 

33.  Kraus  v.  Lehman,  170  Ind.  408,  416, 
83  E.  714,  84  K  E.  769;  Higgins  v.  Mitch- 
ell County,  6  Kan.  App.  314,  51  Pac.  72,  73: 
Bouvier  L.  Diet,  [quoted  in  Newton  County 
V.  State,  161  Ind.  616,  620,  69  N.  E.  442]*; 
Webster  Diet,  [quoted  in  Otto  Gas-Engine 
Works  V.  Hare,  64  Kan.  78,  82,  67  Pac.  444; 
State  V.  Ream,  16  Nebr.  681,  683,  21  N.  W. 
398;  People  v.  Brookljm  Bd.  of  Excise.  16 
N.  Y.  Suppl.  798,  799;  State  v.  MeCann,  4 
Lea  (Tenn.)  1,  13]. 

34.  Standard  Diet,  [quoted  in  Butte  r. 
Paltrovich,  30  Mont.  18,  22,  75  Pac.  521,  104 
Am.  St.  Rep.  698]. 

35.  Conlin  v.  San  Francisco,  114  Cal.  404, 
411,  46  Pac.  279,  33  L.  R.  A.  752. 

36.  Worcester  Diet,  [quoted  in  Duckwall 
r.  New  Albany,  25  Ind.  283,  284]. 

37.  Dougherty  r.  Austin,  94  Cal.  601,  604, 
28  Pac.  834,  29' Pac.  1092,  16  L.  R.  A.  161. 

The  title  "  an  act  to  regulate  the  fees  and 
salaries  of  certain  public  oflicers "  describes 
a  law,  the  purpose  of  which  was  to  control, 
adjust,  and  limit  the  sums  the  officers  named 
were  thereafter  to  receive  for  their  services 
as  ofiicials.    Com.  r.  Bailey.  81  Ky.  395,  396. 

38.  Chicago  Packins:,  etc.,  Co.  "r.  Chicago, 
88  111.  221,  225,  30  Am.  Rep.  545:  Otto  Gas- 
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REGULATE 


to  govern  by  rule;  to  govern  by  or  subject  to  certain  rules  or  restrictions;  to 
lay  down  the  rule  by  which  a  thing  shall  be  done;  to  prescribe  a  rule  for  acting; 
to  provide  for;  to  put  in  good  order;  to  put  or  keep  in  order;  to  restrict 
within  certain  rules  and  limitations;*®  to  rule;  to  subject  to  governing  prin- 
ciples or  laws;  to  subject  to  rules  or  restrictions;  to  subject  to  rules,  restric- 
tions, or  governing  principles.^^    (See  Regulation.) 


Engine  Works  r.  Hare,  64  Kan.  78,  81,  67 
Pac.  444;  Dillon  r.  Erie  R.  Co.,  19  Misc. 
(N.  Y.)  116,  120,  43  N.  Y.  Suppl.  320;  Perry 
V.  Salt  Lake  City,  7  Utah  143,  148,  25  Pac. 
739,  998,  11  L.  R.  A.  446;  Webster  Diet. 
[quoted  in  Fisher  v.  Brower,  159  Ind.  139, 
148,  64  K  E.  614];  Worcester  Diet,  [quoted 
in  Duckwall  v.  New  Albany,  25  Ind.  283, 
284]. 

39.  Standard  Diet,  [quoted  in  Butte  v. 
Paltrovich,  30  Mont.  18,  22,  75  Pac.  521,  104 
Am.  St.  Rep.  698]. 

40.  Century  Diet,  [quoted  in  Savanna  V. 
Robinson,  81  111.  App.  471,  480;  Rochester  v. 
West,  29  N.  Y.  App.  Div.  125,  130,  51  N.  Y. 
Suppl.  482]. 

The  term  implies  a  power  of  restriction  or 
restraint.  Cronin  v.  People,  82  N.  Y.  318, 
321,  37  Am.  Rep.  564;  Rochester  v.  West,  29 
N.  Y.  App.  Div.  125,  130,  51  N.  Y.  Suppl. 
482.  See  also  Ex  p.  Byrd,  84  Ala.  17,  20,  4 
So.  397,  5  Am.  St.  Rep.  328;  Minden  ?;.  Sil- 
verstein,  36  La.  Ann.  912,  913;  Dillon  v.  Erie 
R.  Co.,  19  Misc.  (K  Y.)  116,  120,  43  N.  Y. 
Suppl.  320. 

41.  Anderson  L.  Diet,  [quoted  in  State  V. 
Lowrv,  166  Ind.  372,  389,  77  N.  E.  728,  4 
L.  R.  A.  N.  S.  528]. 

42.  Conlin  v.  San  Francisco,  114  Cal.  404, 
411,  46  Pac.  279,  33  L.  R.  A.  752. 

43.  Ex  p.  Bell,  19  Fla.  608,  614. 

44.  Marion  v.  Chandler,  6  Ala.  899,  902; 
Worcester  Diet,  [quoted  in  Duckwall  v.  New 
Albany,  25  Ind.  283,  284]. 

The'  term  ordinarily  implies  not  so  much 
tlie  establishment  of  a  new  thincr  as  the 
arrangement  in  proper  order  of  such  as  al- 
readv  exist.  U.  S.  r.  Harris,  26  Fed.  Cas. 
No.  15.315,  1  Sumn.  21. 

45.  Centurv  Diet,  [quoted  in  St.  Anthony 
?;.  Brandon.  10  Ida.  205,  77  Pac.  322,  325^ 
Savanna  r.  Robinson,  81  111.  App.  471,  480]. 

46.  People  r.  Blue  Mountain  Joe,  129  111. 
370,  377,  21  N.  E.  923. 

The  meaning  of  the  term  is  not  limited 
to  the  imposition  of  restrictions  but  is  of  far 
broader  meaning  and  includes  all  directions 
by  rule  of  the  subject-matter.  Newark  v.  Mt. 
Pleasant  Cemetery  Co.,  58  N.  J.  L.  168,  172, 
33  Atl.  396. 

47.  Chicago  Packing,  etc.,  Co.  v.  Chicago,  88 
111.  221,  225,  30  Am.  Rep.  545;  Perry  v.  Salt, 
Lake  City,  7  Utah  143,  148,  25  Pac.  739,  998, 
11  L.  r!  A.  446;  Webster  Diet,  [quoted  in 
Fisher  v.  Brower,  159  Ind.  139,  148,  64  N.  E. 
614]  ;  Worcester  Diet,  [quoted  in  Duckwall 
V.  New  Albany,  25  Ind.  283,  284]. 

48.  People  'v.  Blue  Mountain  Joe,  129  111. 
370,  377,  21  N.  E.  923;  Webster  Diet,  [quoted 
in  Fisher  r.  Brower,  159  Ind.  139,  148,  64 
N.  E.  614]. 

49.  Higgins  v.  Mitchell  County,  6  Kan. 
App.   314,   51   Pac.   72,    73;    Webster  Diet. 


[quoted  in  Otto  Gas-Engine  Works  v.  Hare, 
64  Kan.  78,  82,  67  Pac.  444;  State  v.  Ream, 
16  Nobr.  681,  683,  21  N.  W.  398;  State  v. 
McCann,  4  Lea  (Tenn.)  1,  13]. 

50.  Marion  v.  Chandler,  6  Ala.  899,  902; 
Webster  Diet,  [quoted  in  Duckwall  v.  New 
Albany,  25  Ind.  283,  285]. 

51.  (Standard  Diet,  [quoted  in  Butte  v. 
Paltrovich,  30  Mont.  18,  22.  75  Pac.  521,  104 
Am.  St.  Rep.  698]. 

The  power  to  regulate  implies  a  continued 
existence  of  the  matter  to  be  regulated.  State 
V.  Clarke,  54  Mo.  17,  34,  14  Am.  Rep.  471; 
State  V.  McCann,  4  Lea  (Tenn.)  1,  13.  See 
also  People  v.  Coughtry,  58  Hun  (N.  Y.) 
245,  246,  12  N.  Y.  Suppl.  259. 

Implying  power  to  prohibit. —  While  the 
power  to  regulate  the  use  of  streets  implies 
the  power  to  prohibit  the  use  of  them  under 
certain  circumstances  (Atty.-Gen.  v.  Boston, 
142  Mass.  200,  203,  7  N.  E.  722),  the  terms 
"  regulate  "  and  "  prohibit "  haA^e  different 
and  distinct  -meanings  (Miller  v.  Jones,  80 
Ala.  89,  96.  See  also  In  re  Hauck,  70  Mich. 
396,  407,  38  N.  W.  269;  People  v.  Gadway,  61 
Mich.  285,  291,  28  N.  W.  101,  1  Am.  St.  Rep. 
578,  holding  that  the  terms  are  not  synony- 
mous). And  in  the  following  cases  it  is  held 
that  the  power  to  regulate  does  not  include 
the  power  to  prohibit:  Miller  v.  Jones,  80 
Ala.  89,  96  (sale  of  intoxicating  liquors)  ; 
Mernaugh  r.  Orlando,  41  Fla.  433,  438,  27  So. 
34  (sale  of  intoxicating  liquors)  ;  Sweet  v. 
Wabash,  41  Ind.  7,  11  (sale  of  intoxicating 
liquors)  ;  Duckwall  r.  NeAV  Albany,  25  Ind. 
283,  285  (running  of  ferries)  ;  Thousand 
Islands  Park  Assoc.  v.  Tucker,  173  N.  Y.  203, 
210,  65  N.  E.  975,  60  L.  R.  A.  786;  Andrews 
r.  State,  3  Heisk.  (Tenn.)  165,  180,  8  Am. 
Rep.  8  (wearing  of  arms)  ;  Ex  p.  Patterson, 
42  Tex.  Cr.  256,  260,  58  S.  W.  1011,  51 
L.  R.  A.  654  (bowling  alleys).  An  ordinance 
to  regulate  and  control  the  driving  of  cattle 
through  the  streets  of  a  city  did  not  imply 
that  the  driving  of  cattle  should  be  prohib- 
ited. McConvill  v.  Jersey  City,  39  N.  J.  L. 
38,  44.  But  see  Cantini  v.  Tillman,  54  Fed. 
969,  975,  where  it  is  said:  "Regulating  a 
thing  is  the  prohibition  of  it,  except  in  ac- 
cordance with  certain  rules."  Thus  author- 
ity to  regulate  may  imply  power  to  prohibit 
the  bartering  or  giving  away  of  liquors  with- 
out license  (Vinson  v.  Monticello,  118  Ind. 
103,  104,  19  N.  E.  734),  or  to  prohibit  the 
giving  of  liquor  to  minors  and  persons  in  the 
habit  of  becoming  intoxicated  (Williams  v. 
State,  48  Ind.  306,  308).  Compare  32  Cyc. 
594. 

The  power  to  regulate  may  include  the 

power  to :  Control  ( Chicago  Dock,  etc.,  Co. 
r.  Garrity,  115  111.  155,  163,  3  N.  E.  448; 
State  V.  iReam,  16  Nebr.  681,  683,  21  N.  W. 
398)  ;    designate    location    of  livery-stables 
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Regulation."    Any  rule  for  the  ordering  of  affairs,  public  or  private 
a  rule  of  law  by  which  some  right  is  to  be  exercised ;     a  rule  or  order  prescribed 
for  management  or  government;  prescription;  a  regulating  principle;  a  governing 
direction ;  precept ;  law ;     a  rule  or  order  prescribed  by  a  superior  for  the  man- 
agement of  some  business,  or  for  the  government  of  a  company  or  society ; 


(St.  Louis  V.  Pviissel],  116  Mo.  248,  253,  22 
S.  W.  470,  20  L.  R.  A.  721);  exempt  from 
taxation  (Newark  v.  Mt.  Pleasant  Cemetery 
Co.,  58  N.  J.  L.  168,  172,  33  Atl.  396); 
grant  exclusive  use  of  a  portion  of  the  street 
to  a  telephone  or  telegraph  company  on  con- 
dition of  its  contributing  something  toward 
the  expense  of  opening  and  improving  the 
street  (St.  Louis  r.  Western  Union  Tel.  Co., 
149  U.S.  405,  469,  13  S.  Ct.  990,  37  L.  ed.  810. 
See  also  McWethv  r.  Aurora  Electric  Light, 
etc.,  Co.,  202  111.  218,  226,  67  N.  E.  9 ;  State 
Murphy.  134  Mo.  548,  561,  31  S.  W.  784, 
34  S.  ,W.  51,  35  S.  W.  1132,  56  Am.  St.  Rep. 
515,  34  L.  R.  A.  369);  license  (Russellville 
r.  White,  41  Ark.  485,  486;  Chicago  Packing, 
etc.,  Co.  r.  Chicago,  88  111.  221,  225,  30  Am. 
Rep.  545 ;  St.  Johnsbury  v.  Thompson,  59  Vt. 
300,  307,  9  Atl.  571,  59  Am.  Rep.  731;  Laun- 
dry License  Case,  22  Fed.  701,  703);  pre- 
scribe punishment  for  violation  of  regulation 
(Hronek  People,  134  111.  139,  144,  24  N.  E. 
861,  23  Am.  St.  Rep.  652,  8  L.  R.  A.  837)  ; 
punish  vagrants  (St.  Louis  v.  Bentz,  11  Mo. 
61,  62)  ;  refuse  license  (People  f.  Brooklyn 
Bd.  of  Excise,  16  K  Y.  Suppl.  798,  799; 
Perrv  r.  Salt  Lake  Citv,  7  Utah  143,  148,  25 
Pac.'739,  998,  11  L.  R.'^A.  446)  ;  require  bond 
by  applicant  for  license  {In  re  Schneider,  11 
Oreg.  288,  298,  8  Pac.  289);  or  tax  (Smith 
p.  iBohler,  72  Ga.  546.  553).  A  power  to 
regulate  the  running  of  cars  includes  an  au- 
thority to  regulate  the  power  by  which  they 
are  driven.  Buffalo,  etc.,  R.  Co.  i;.  Buffalo, 
5  Hill  (N.  Y.)  209.  211;  Matter  of  Wright, 
63  How^  Pr.  (N.  Y.)  345,  347.  The  power 
conferred  by  a  city  charter  to  make  regula- 
tions for  licensing  carries  with  it  the  power 
to  require  the  license  to  be  taken  out.  Ex  p. 
Mount,  66  Cal.  448,  449,  6  Pac.  78. 

The  power  to  regulate  has  been  held  not 
to  include  power  to:  Grant  exclusive  ferry 
franchises  ( Minturn  V.  Larue,  23  How.  (U.  S.) 
435,  436,  16  L.  ed.  574)  ;  impose  a  tax  for 
revenue  (Ottumwa  v.  Zekind,  95  Iowa  622, 
625,  64  N.  W.  646,  58  Am.  St.  Rep.  447,  29 
L.  R.  A.  734;  Muhlenbrinck  r.  Long  Branch 
Com'rs.  42  N.  J.  L.  364,  367,  36  Am.  Dec. 
518)  ;  license  disorderly  houses  {Ex  p.  Garza, 
28  Tex.  App.  381,  385,'  13  S.  W.  779,  19  Am. 
St.  Rep.  845.  But  see  contra.  State  v. 
Clarke,  54  Mo.  17,  33,  14  Am.  Rep.  471); 
or  license  sale  of  intoxicating  liquors  (Keo- 
kuk V.  Dressell,  47  Iowa  597,  599 ;  Burling- 
ton V.  Bumgardner,  42  Iowa  673,  674)  .  Nor 
does  it  mean  to  "  create "  or  "  ordain " 
(Taylor  v.  Lambertville,  43  N.  J.  Eq.  107, 
112,'l0  Atl.  809),  or  to  extinguish  (Worthley 
V.  Steen,  43  N.  J.  L.  542,  543;  Tiger  V.  Mor- 
ris, 42  N.  J.  L.  631,  633). 

To  "  regulate  and  equalize "  see  State  v. 
McCann,  4  Lea  (Tenn.)  1,  13. 

"Regulating  county  business"  see  Mode  v. 
Beasley,  143  Ind.  306,  316,  42  N.  E.  727, 


"  Regulating  the  internal  affairs  of  towns 
and  counties  "  see  Pell  v.  Newark,  40  N.  J.  L. 
71,  75,  29  Am.  Rep.  266. 

"  Regulating    the    rate    of    interest  on 

money"  see  McChesney  v.  People,  99  111.  216, 
218.  The  power  vested  by  the  federal  con- 
stitution in  congress,  to  coin  money  and  regu- 
late the  value  thereof,  has  no  reference,  and 
by  no  possibility  can  have  any  reference  to 
the  rate  of  interest  to  be  charged  for  money 
loaned.  Beach  r.  Peabody,  188  111.  75,  78,  58 
N.  E.  679. 

"Regulating  the  use"  of  water  for  irriga^ 
tion  is  not  confined  to  the  forbidding  of  in- 
justice in  the  distribution,  the  prevention  of 
waste  or  the  apportionment  in  times  of 
scarcity;  it  is  broad  enough  to  include  the 
frustration  of  unfair  exactions,  and  the  fixing 
of  reasonable  rates.  Golden  Canal  Co.  v. 
Bright,  8  Colo.  144,  149,  6  Pac.  142. 

52.  Distinguished  from:  "Confiscation" 
or  "  taking  without  just  compensation "  see 
Spring  Valley  Water  Works  v.  San  Francisco, 
82  Cal.  286,  307,  22  Pac.  910,  1046,  16  Am. 
St.  Rep.  116,  6  L.  R.  A.  756.  "Discrimina- 
tion" see  Hedding  v.  Gallagher,  69  N.  H.  650, 
602,  45  Atl.  96,  76  Am.  St.  Rep.  204.  "  In- 
struction"  see  Landram  v.  U.  S.,  16  Ct.  CI. 
74,  86.  See  also  Christopher  v.  New  York, 
13  Barb.  (N.  Y.)  567,  573.  "Prohibition" 
see  Richards  v,  Bayonne,  61  N.  J.  L.  496,  498, 
39  Atl.  708.  "Restriction"  see  Curry  v. 
Marvin,  2  Fla.  411,  415. 

53.  Kepner  v.  Com.,  40  Pa.  St.  124,  129. 
The  term  is  of  broad  signification  and  as 

used  in  a  state  constitution  providing  "  all 
power  to  grant  divorces  is  vested  in  the  dis- 
trict courts,  subject  to  regulation  by  law"; 
in  the  absence  of  restrictive  words,  the  power 
granted  must  be  regarded  as  plenary  over  the 
entire  subject.  Durland  v.  Durland,  67  Kan. 
734,  736,  74  Pac.  274,  63  L.  R.  A.  959. 

The  term  implies  a  rule  or  a  general  course 
of  action  and  does  not  apply  to  a  case  in. 
which  specific  instructions  are  to  be  given 
applicable  to  that  case  alone.  Christopher  r. 
New  York,  13  Barb.  (N.  Y.)  567,  573. 

"A  regulation  of  an  executive  department " 
of  the  federal  government  refers  to  rules  and 
regulations  relating  to  the  subjects  on  which 
a  department  acts  made  by  the  head  of  such 
department,  and  does  not  include  an  order  of 
the  president  or  secretary.  Harvey  v.  U.  S., 
3  Ct.  CI.  38,  42. 

54.  Donovan  i\  Territory,  3  Wvo.  91,  94, 
2  Pac.  532. 

55.  Webster  Diet,  [quoted  in  Jn  re  State 
Lands.  18  Colo.  359.  364,  32  Pac.  986]. 

"  Rules  and  regulations  in  a  legal  sense 
mean  laws.  ...  A  divorce  is  not  a  rule  or 
regulation."  Higbee  r.  Iligbee.  4  Utah  19, 
26,  5  Pac.  603. 

56.  Webster  Diet,  \_qnotcd  in  Currv  r.  Mar- 
vin. 2  Fla.  41 L  415]. 
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a  rule  or  order  prescribed  for  management  or  government."  The  term  may  be 
employed  as  the  equivalent  of  ordinance,  rule,  or  by-law.^^  (Regulation:  By 
Carrier,  see  Carriers,  6  Cyc.  545.  Municipal  Regulation  —  Forbidding  Owner  of 
Damaged  Building  to  Repair  or  Rebuild,  see  Fire  Insurance,  19  Cyc.  835;  Under 
Police  Power,  see  Municipal  Corporations,  28  Cyc.  692 ;  Violating  Constitutional 
Right  of  Trial  by  Jury,  see  Juries,  24  Cyc.  175.  Relating  to  —  Admission  to 
Bar,  see  Attorney  and  Client,  4  Cyc.  900;  Asylum,  see  Asylums,  4  Cyc.  363; 
Bank,  see  Banks  and  Banking,  5  Cyc.  433;  Bridge,  see  Bridges,  5  Cyc.  1089; 
Building,  see  Builders  and  Architects,  6  Cyc.  52;  Canal,  see  Canals,  6  Cyc. 
276;  Cemetery,  see  Cemeteries,  6  Cyc.  708;  Commerce,  see  Commerce,  7  Cyc. 
432;  Compensation  of  County  Officer,  see  Counties,  11  Cyc.  428;  Druggist,  see 
Druggists,  14  Cyc.  1079;  Election,  see  Elections,  15  Cyc.  280;  Electric  Light 
Companies,  see  Electricity,  15  Cyc.  468;  Explosive,  see  Explosives,  19  Cyc.  3; 
Factor  or  Broker,  see  Factors  and  Brokers,  19  Cyc.  116,  187;  Fence,  see  Fences, 
19  Cyc.  488;  Ferry,  see  Ferries,  19  Cyc.  506;  Fish  or  Game,  see  Fish  and  Game, 
19  Cyc.  1006;  Food  and  Violation  Thereof,  see  Food,  19  Cyc.  1085,  1091;  Foreign 
Building  and  Loan  Company,  see  Building  and  Loan  Societies,  6  Cyc.  123; 
Foreign  Corporation,  see  Foreign  Corporations,  19  Cyc.  1251 ;  Foreign  Insurance 
Company,  see  Insurance,  22  Cyc.  1391;  Gas  Company,  see  Gas,  20  Cyc.  1162; 
Hawker  or  Peddler,  see  Hawkers  and  Peddlers,  21  Cyc.  365;  Health,  see  Health, 

21  Cyc.  387;  Hospital,  see  Hospitals,  21  Cyc.  1107,  1110;  Innkeeper,  see  Inn- 
keepers, 22  Cyc.  1072;  Inspection  of  Merchandise,  see  Inspection,  22  Cyc.  1364; 
Insurance  Company  in  General,  see  Insurance,  22  Cyc.  1386;  Intercourse  With 
Indian,  see  Indians,  22  Cyc.  140;  Internal  Revenue,  see  Internal  Revenue, 

22  Cyc.  1653,  1657;  License  For  Occupation  or  Privilege,  see  Licenses,  25  Cyc. 
603;  Liquor  Traffic,  see  Intoxicating  Liquors,  23  Cyc.  161;  Livery-Stable 
Keeper,  see  Livery-Stable  Keepers,  25  Cyc.  1505,  1515;  Lottery,  see  I^otteries, 
25  Cyc.  1641;  Mutual  Benefit  Insurance,  see  Mutual  Benefit  Insurance,  29 
Cyc.  11;  Mutual  Insurance,  see  Insurance,  22  Cyc.  1411;  Navigation,  see  Col- 
lision, 7  Cyc.  319;  Pawnbroker,  see  Pawnbrokers,  30  Cyc.  1165;  Pilot,  see 
Pilots,  30  Cyc.  1609;  Postal  Service,  see  Post-Office,  31  Cyc.  974;  Practice 
and  Professional  Conduct  of  Physician  or  Surgeon,  see  Physicians  and  Surgeons, 
30  Cyc.  1547;  Prison,  see  Prisons,  32  Cyc.  318;  JProcedure  of  Court,  see  Courts, 
11  Cyc.  739;  Production  and  Use  of  Steam,  see  Steam;  Public  Mill,  see  Mills, 
27  Cyc.  514;  Railroad,  see  Railroads,  33  Cyc.  43;  School,  see  Schools  and 
School-Districts;  Seaman,  see  Seamen;  Shipping,  see  Shipping;  Sleeping  or 
Palace  Car,  see  Carriers,  6  Cyc.  657;  Street  or  Highway,  see  Streets  and  High- 
ways; Street  Railroad,  see  Street  Railroads;  Telegraph  or  Telephone  Com- 
pany, see  Telegraphs  and  Telephones;  Theater,  see  Theaters  and  Shows; 
Towage,  see  Towage;  Trade-Mark,  see  Trade-Marks  and  Trade-Names;  Turn- 
pike Company,  see  Toll-Roads;  Wages,  see  Master  and  Servant,  26  Cyc.  1025; 
Warehouseman,  see  Warehousemen;  Water  or  Waterworks  Company,  see 


57.  Webster  Diet,  [quoted  in  St.  Louis  v. 
Howard,  119  Mo.  41,  46,  24  S.  W.  770,  41 
Am.  St.  Rep.  630] .  See  also  Finlen  v.  Heinze, 
27  Mont.  107,  116,  69  Pac.  829,  70  Pac.  517; 
Bullion,  etc.,  Min.  Co.  v.  Eureka  Hill  Min. 
Co.,  5  Utah  182,  185,  12  Pac.  660. 

Used  in  reference  to  railroads,  the  term 
embraces  two  ideas:  One  is  the  mere  control 
of  the  operation  of  the  railroads,  prescribing 
the  rules  for  the  management  thereof  —  mat- 
ters which  affect  the  convenience  of  the  public 
in  their  use.  But  within  the  scope  of  the 
word  as  commonly  used  is  embraced  the  idea 
of  fixing  the  compensation  which  the  owners 
of  railroad  property  shall  receive  for  the  use 
thereof.  Ames  v.  Union  Pac.  R.  Co.,  64  Fed. 
165,  178. 

58.  Hunt  V.  Lambertville,  45  N.  J.  L.  279, 


282 ;  Taylor  v.  Lambertville,  43  N,  J.  Eq.  107, 
112,  10  Atl.  809. 
A  by-law  giving  to  a  national  bank  a  lien 

on  its  stock  as  against  indebted  stock-holders 
is  not  a  regulation  of  the  business  of  the 
bank  under  the  National  Banking  Act  pro- 
viding that  the  articles  of  association  must 
specify  in  general  terms  the  object  for  which 
the  association  is  formed,  and  may  contain 
any  other  provisions,  not  inconsistent  with 
the  provision  of  the  act,  which  the  associa- 
tions may  see  fit  to  adopt  for  the  regulation 
of  its  business  and  the  conduct  of  its  affairs. 
BuUard  v.  National  Eagle  Bank,  18  Wall. 
(U.  S.)  589,  596,  21  L.  ed.  923. 

An  order  establishing  the  grade  of  a  street 
may  be  deemed  a  regulation.  Meyer  v. 
Fromm,  108  Ind.  208,  9  N.  E.  84. 
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Waters;  Wharf,  see  Wharves;  Woods  and  Forests,  see  Woods  and  Forests. 
See  also  Regulate.) 

Rehearing,  a  new  hearing,  and  a  new  consideration  of  the  case  by  the 
court  in  which  the  suit  was  originally  heard,  and  upon  the  pleadings  and  deposi- 
tions already  in  the  case ,  a  second  hearing  before  the  same  judge  or  court,  on 
application  of  a  party  supposing  himself  injured  by  the  decision  made  after  the 
first  hearing.^^  Sometimes  used  in  the  sense  of  a  new  trial. ®^  (Rehearing:  In 
General,  see  Criminal  Law,  12  Cyc.  882;  New  Trial,  29  Cyc.  1082.  Authority 
of  Lower  Court  to  Rehear  After  Decision  of  Appellate  Court,  see  Appeal  and 
Error,  3  Cyc.  494.  Before  Commissioners  or  Other  Like  Officers,  see  Eminent 
Domain,  15  Cyc.  912;  Streets  and  Highways.  Before  Umpire  or  Third  Arbi- 
trator, see  Arbitration  and  Award,  3  Cyc.  660.  Effect  of  Application  For  on  — 
Limitation  of  Time  For  Appeal,  see  Appeal  and  Error,  2  Cyc.  793;  Power  of 
Court  to  Amend  Judgment  After  Term,  see  Judgments,  23  Cyc.  862.  In  Action — 
For  Infringement  of  Patent,  see  Patents,  30  Cyc.  1053;  For  Injunction,  see 
Injunctions,  22  Cyc.  956;  To  Foreclose  Mortgage,  see  Mortgages,  27  Cyc.  1641. 
In  Admiralty,  see  Admiralty,  1  Cyc.  890.  In  Appellate  Court  After  Remand, 
see  Appeal  and  Error,  3  Cyc.  212.  In  Certiorari  Proceedings,  see  Certiorari, 
6  Cyc.  819.  In  Equity,  see  Equity,  16  Cyc.  504.  In  Mandamus  Proceedings, 
see  Mandamus,  26  Cyc.  482.  In  Proceedings  to  Probate, '  Establish,  or  Annul 
Will,  see  Wills.  In  Quo  Warranto  Proceedings,  see  Quo  Warranto,  32  Cyc. 
1463.  Interference  by  Appellate  Court  With  Discretionary  Power  of  Trial  Court 
in  Granting  or  Refusing,  see  Appeal  and  Error,  3  Cyc.  343.  Mandamus  —  As 
Remedy  to  Compel,  see  Mandamus,  26  Cyc.  208;  To  Set  Aside  Order  Granting 
or  Refusing  Rehearing,  see  Mandamus,  26  Cyc.  209  notes  30,  31,  Necessity  of 
Motion  For  Appellate  Court  to  Modify  Its  Own  Judgment,  see  Appeal  and  Error, 
3  Cyc.  474.  New  Facts  After  Decision,  see  Courts,  11  Cyc.  918.  Objections 
to  Grant  First  Raised  on  Appeal,  see  Appeal  and  Error,  2  Cyc.  732.  Of  Appli- 
cation For  Preliminary  or  Interlocutory  Injunction,  see  Injunctions,  22  Cyc. 
956.  Of  Disputed  Claim  Against  Decedent's  Estate,  see  Executors  and  Admin- 
istrators, 18  Cyc.  535.  Of  Motion  —  In  General,  see  Motions,  28  Cyc.  16; 
For  New  Trial,  see  New  Trial,  29  Cyc.  1028;  To  Dissolve  Attachment,  see  Attach- 
ment, 4  Cyc.  799.  On  Appeal  or  Writ  of  Error,  see  Appeal  and  Error,  3  Cyc. 
212.  On  Preliminary  Examination  of  Accused,  see  Criminal  Law,  12  Cyc.  313. 
On  Reference,  see  References,  ante,  p.  878.  Petition  For  as  Part  of  Record 
on  Appeal,  see  Appeal  and  Error,  2  Cyc.  1074.  Power  of  Trial  Court  to  Grant 
Pending  Appeal,  see  Appeal  and  Error,  2  Cyc.  975.  Questions  Considered  on 
Appeal  From  Order  Denying,  see  Appeal  and  Error,  3  Cyc.  232.  Sufficiency 
of  Record  to  Present  Grounds  For  Review,  see  Appeal  and  Error,  3  Cyc.  175.) 

RehypothECATION.  See  Hypothecation,  21  Cyc.  1720;  Pledges,  31 
Cyc.  787. 

REI  deposits  PRORIETAS  APUD  DEPONENTEM  MANET,  SED  ET  POSSESSIO. 

A  maxim  meaning  The  property  in  a  thing  deposited  and  the  possession  thereof 
remains  in  the  depositor." 

Reimburse.  To  pay  back;  to  pay  back;  to  make  return  ''or  restora- 
tion of  an  equivalent  for  something  paid;  expended  or  lost;  to  indemnify;  to 
make  whole;     to  replace  in  a  treasury  or  purse,  as  an  equivalent  for  what 


59.  Read  v.  Patterson,  44  N.  J.  Eq.  211, 
219,  14  Atl.  490,  6  Am.  St.  Rep.  877. 

60.  Emerson  v.  Davies,  8  Fed.  Cas.  No. 
4,437,  1  Woodb.  &  M.  21,  22. 

Technically  speaking,  the  term  was  appro- 
priate only  to  the  proceeding  in  chancery  by 
which  a  certain  class  of  errors  in  a  decree  or 
decretal  order  could,  before  enrolment,  be 
corrected.  But  it  had  no  application  to 
«rders  made  upon  mere  motion.  Belmont  v. 
Erie  R.  Co.,  52  Barb.  (N.  Y.)  637,  651. 


In  England  the  term  is  often  applied  to 

what  would  be  considered  an  appeal  here. 
Emerson  v.  Davies,  8  Fed.  Cas.  No.  4,437.  1 
Woodb.  &  M.  21,  22. 

61.  Kimplc  V.  Conway,  69  Cal.  71,  72,  10 
Pac.  189. 

62.  Morgan  Leg.  Max.  [citing  Trayner 
Leg.  Max]. 

63.  Philadelphia  Trust,  etc.,  Co.  v.  Auden- 
reid,  83  Pa.  St.  257,  264. 

64.  Black  L.  Diet.;  Webster  L.  Diet,  [both 


1034    [34aye.]    REIMBURSE—  REIMB  URSEMENT 


has  been  taken,  lost,  or  expended;  to  refund;  to  pay  back;  to  restore.®^  (See 
Reimbursement.) 

Reimbursement.  The  act  of  reimbursing  or  refunding;  repayment.®^ 
(Reimbursement:  Contract  For,  see  Money  Paid,  27  Cyc.  840.  For  Improve- 
ments on  Land  Ineffectively  Advanced,  see  Descent  and  Distribution,  14  Cyc. 
180  note  15.  For  Support  of  Pauper,  see  Paupers,  30  Cyc.  1151.  Indemnity 
in  General,  see  Indemnity,  22  Cyc.  78.  Limitation  of  Action  For,  see  Limita- 
tions OF  Actions,  25  Cyc.  1093.  Of  Agent  For  Advances,  Expenses,  and  Losses, 
see  Principal  and  Agent,  31  Cyc.  1532.  Of  Assignee  —  For  Benefit  of  Cred- 
itors, see  Assignments  For  Benefit  of  Creditors,  4  Cyc.  251;  Of  Bankrupt's 
Estate,  see  Bankruptcy,  5  Cyc.  389;  Or  Trustee  in  Insolvency  For  Advances, 
see  Insolvency,  22  Cyc.  1304.  Of  Attorney  For  Expenditures,  see  Attorney 
and  Client,  4  Cyc.  981  note  12.  Of  Auctioneer  For  Expenditures,  see  Auctions 
AND  Auctioneers,  4  Cyc.  1051  note  72.  Of  Bailee  For  Expenditures,  see  Bail- 
ments, 5  Cyc.  192,  Of  Broker  For  Advances,  Expenses,  or  Losses,  see  Factors 
AND  Brokers,  19  Cyc.  229.  Of  Carrier  For  Freight  Advanced,  see  Carriers, 
6  Cyc.  495.  Of  Child  For  Support  of  Parent,  see  Parent  and  Child,  29  Cyc. 
1620.  Of  County  by  City  For  Damages  From  Public  Improvement,  see  Munic- 
ipal Corporations,  28  Cyc.  1086.  Of  Defeated  Purchaser  at  Judicial  Sale,  see 
Judicial  Sales,  24*  Cyc.  70.  Of  Executor  or  Administrator  For  Expenditures 
and  Advances,  see  Executors  and  Administrators,  18  Cyc.  265,  617.  Of 
Expenses  Incurred  by  School  Tax  Collector,  see  Schools  and  School-Districts. 
Of  Factor  For  Advances,  Expenses,  or  Losses,  see  Factors  and  Brokers,  19 
Cyc.  153.  Of  Finder  of  Lost  Goods  For  Expenses,  see  Finding  Lost  Goods, 
19  Cyc.  541.  Of  Fraudulent  Grantee  For  Consideration  Paid  and  Expenditures, 
see  Fraudulent  Conveyances,  20  Cyc.  636.  Of  Guardian  For  Expenditures 
on  Behalf  of  Ward,  see  Guardian  and  AVard,  21  Cyc.  97.  Of  Heirs  For  Unauthor- 
ized Use  or  Disposal  of  Community  Property  of  Surviving  Spouse,  see  Husband 
and  Wife,  21  Cyc.  1711.  Of  Joint  Adventurer  For  Advances  and  Expenses, 
see  Joint  Adventures,  23  Cyc.  457.  Of  Judgment  Debtor  on  Enjoining  Judg- 
ment, see  Judgments,  23  Cyc.  990  note  36.  Of  Municipal  Officer  For  Expendi- 
tures, see  Municipal  Corporations,  28  Cyc.  454.  Of  Parent  From  Child's 
Separate  Estate  For  Support  and  Education,  see  Infants,  22  Cyc.  669  note  63; 
Parent  and  Child,  29  Cyc.  1616.  Of  Partner  For  Expenses  and  Losses,  see 
Partnership,  30  Cyc.  450.  Of  Payments  —  And  Advances  in  Action  For  Parti- 
tion, see  Partition,  30  Cyc.  233;  For  Taxes,  Insurance,  and  Other  Expenses  on 
Foreclosure  of  Mortgage,  see  Mortgages,  27  Cyc.  1767.  For  Taxes  Paid  by 
Occupying  Claimant,  see  Ejectment,  15  Cyc.  223.  Of  PubHc  Officer  For  Expendi- 
tures, see  Sheriffs  and  Constables.  Of  Purchase-Money  in  Action  to  Confirm 
or  Try  Tax  Title,  see  Taxation.  Of  Purchaser  —  At  Execution  Sale  on  Failure 
of  Title,  see  Executions,  17  Cyc.  1320;  Of  Invahd  Tax  Title  by  Owner  of  Prop- 
erty, see  Taxation.  Of  Receiptor  in  Attachment  Proceedings,  see  Attachment, 
4  Cyc.  666.  Of  Surety  —  By  Cosurety,  see  Principal  and  Surety,  32  Cyc.  276; 
By  Principal,  see  Principal  and  Surety,  32  Cyc.  250.  Of  Surviving  Partners 
For  Payment  of  Firm  Debts  or  Debts  of  Deceased  Partner,  see  Partnership, 
30  Cyc.  630.  Of  Surviving  Spouse  For  Separate  Paraphernal  or  Dotal  Property, 
see  Husband  and  Wife,  21  Cyc.  1707.  Of  Trustee  For  Expenditures  on  Behalf 
of  Beneficiary,  see  Trusts.  Of  Widow  Redeeming  Husband's  Mortgaged  Prop- 
erty, see  Dower,  14  Cyc.  921.    See  also  Reimburse.) 


quoted  in  Woerz  v.  Schumacher,  161  N.  Y. 
530,  536,  56  N.  E.  72,  ^vhere  it  is  said  that 
such  is  the  primary  meaning  of  the  word]. 

65.  Webster  Diet,  [quoted  in  State  v. 
Moore,  40  Nebr.  854,  765,  59  N.  W.  755,  25 
L.  R.  A.  774,  dissenting  opinion]. 

The  primary  meaning  of  the  word  is  to  be 
imputed  to  it  where  that  meaning  is  not  con- 
trolled by  contract   stijoulations.  Philadel- 


phia Trust,  etc.,  Co.  v.  Audenreid,  83  Pa.  St. 
257,  264. 
66.  Century  Diet. 

Used  in  an  agreement  by  which  certain 

persons  were  to  receive  a  certain  sum  each  as 
reimbursement  for  money  paid  by  them,  re- 
spectively, into  a  former  business,  the  term 
implies  that  it  had  not  been  withdrawn. 
Fuller  V.  Atvvood,  13  R.  I.  316. 
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Reincorporation.  See  Corporations,  10  Cyc.  288;  Municipal  Corpora- 
tions, 28  Cyc.  236. 

REINSCRIPTION.    See  Mortgages,  27  Cyc.  1161,  1204  note  34,  1214. 

Reinstate.  To  restore  to  a  state  from  which  one  has  been  removed.®^  (See 
Reinstatement.) 

Reinstatement.  The  act  of  reinstating;  restoration  to  a  former  position, 
office,  or  rank;  reestablishment.^^  (Reinstatement:  Of  Appeal  —  In  General, 
see  Appeal  and  Error,  3  Cyc.  202;  From  Justice  of  the  Peace,  see  Justices  of 
THE  Peace,  24  Cyc.  716;  In  Criminal  Prosecution,  see  Criminal  Law,  12  Cyc. 
880,  882.  Of  Attachment  After  Dissolution,  see  Attachment,  4  Cyc.  811.  Of 
Attorney  —  After  Disbarment,  see  Attorney  and  Client,  4  Cyc.  917;  As  Subject 
of  Mandamus,  see  Mandamus,  26  Cyc.  201.  Of  Cause  —  After  Dismissal,  see 
Costs,  11  Cyc.  189;  Dismissal  and  Nonsuit,  14  Cyc.  422,  459;  Equity,  16  Cyc. 
462;  As  Subject  of  Mandamus,  see  Mandamus,  26  Cyc.  206.  Of  Dissolved  Injunc- 
tion, see  Injunctions,  22  Cyc.  1003.  Of  Entry  Canceled  by  General  Land-Office, 
see  Public  Lands,  32  Cyc.  1017.  Of  Guardian,  see  Guardian  and  Ward,  21 
Cyc.  231  note  70.  Of  Indictment,  see  Indictments  and  Informations,  22  Cyc. 
211.  Of  Insured  or  Forfeited  Insurance  Pohcy,  see  Accident  Insurance,  1  Cyc. 
243;  Life  Insurance,  25  Cyc.  847;  Mutual  Benefit  Insurance,  29  Cyc.  183. 
Of  Member  —  Of  Association,  see  Associations,  4  Cyc.  303;  Of  Corporation  or 
Association,  Mandamus  as  Remedy,  see  Mandamus,  26  Cyc.  343.  Of  Mortgage, 
see  Mortgages,  27  Cyc.  1433.  Of  Municipal  Agent  or  Employee,  see  Municipal 
Corporations,  28  Cyc.  598.  Of  Officer  of  Army  or  Navy,  see  Army  and  Navy, 
3  Cyc.  824,  827  note  80.  Of  Order  of  Court  Vacated,  see  Orders,  29  Cyc.  1521. 
Of  Policeman,  see  Municipal  Corporations,  28  Cyc.  522.  Of  Teacher  or  Pupil, 
Mandamus  as  Remedy,  see  Mandamus,  26  Cyc.  283,  284.    See  also  Reinstate.) 

Reinsurance.  See  Fire  Insurance,  19  Cyc.  638;  Life  Insurance,  25 
Cyc.  781;  Marine  Insurance,  26  Cyc.  711. 

Reinsurance  reserve,  a  fund  which  must  equal  in  amount  at  all  times 
the  aggregate  policy  liabilities  at  their  then  present  value. 

Reipublice  interest  voluntates  defunctorum  effectum  sortiri. 

A  maxim  meaning  It  concerns  the  state  that  the  wills  of  the  dead  should  have 
their  effect." 

Reissue,  a  second  or  renewed  issue.'^  (Reissue:  Of  Commercial  Paper,  see 
Commercial  Paper,  7  Cyc.  1027.  Of  County  Warrant,  see  Counties,  11  Cyc. 
542.  Of  Execution  —  In  General,  see  Executions,  17  Cyc.  1041;  From  Justice's 
Court,  see  Justices  of  the  Peace,  24  Cyc.  623.  Of  Mortgage,  see  Mortgages, 
27  Cyc.  1333,  1434.  Of  Patent  For  Invention  — In  General,  see  Patents,  30 
Cyc.  919;  Rights  of  Assignee  Under,  see  Patents,  30  Cyc.  950.) 

REI  TURPIS  nullum  MANDATUM  est.  a  maxim  meaning  The  mandate 
of  an  immoral  thing  is  void."  '^^ 

Reject.  To  throw  away;  to  discard;  to  refuse  to  receive;  to  refuse  to  grant.'^^ 
(See  Rejection.) 


67.  Webster  Diet,  [quoted  in  South  v.  Sink- 
ing Fund  Com'rs,  86  Ky.  186,  190,  5  S.  W. 
567,  9  Ky.  L.  Rep.  478]. 

Reinstated  in  title  see  O'Neale  v.  Caldwell, 
18  Fed.  Cas.  No.  10,515,  3  Cranch  C.  C.  312. 

68.  Century  Diet. 

As  used  in  the  by-laws  of  an  insurance 
company  providing  for  "  reinstatement,"  of 
those  whose  policies  are  forfeited,  on  certain 
conditions,  the  term  does  not  imply  "  reinsur- 
ance," the  granting  or  making  of  a  new 
policj?^,  a  new  contract  of  insurance;  it  fairly 
implies  placing  the  insured  in  respect  and 
relation  to  the  company,  the  policy,  the  whole 
contract  of  insurance,  in  the  same  condition 
that  he  occupied  and  sustained  toward  them 


next  before  the  forfeiture  was  incurred. 
Lovick  r.  Provident  L.  Assoc.,  110  N.  C.  93, 
97,  14  S.  E.  506. 

69.  New  Haven  Trust  Co.  v.  GafTney,  73 
Conn.  480,  485,  47  Atl.  760. 

70.  Bouvier  L.  Diet. 

71.  Century  Diet. 

72.  Black  L.  Diet.  [citiJig  Dig.  17,  1,  G,  3]. 

73.  Webster  Diet,  [quoted  in  Preston  r. 
Fidelity  Trust,  etc.,  Co.,  94  Ky.  295,  302,  22 
S.  W.  318,  15  Ky.  L.  Ren.  130f. 

In  reference  to  jurors  the  term  is  synony- 
mous \\ith  "challenge."  Zimmerly  r.  Road 
Com'rs,  25  Pa.  St.  134,  136. 

"  Rejected  "  with  reference  to  the  disposi- 
tion of  claims  is  synonymous  with  "  disal- 
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Rejection.  A  failure  to  accept;  repudiation  of  the  offer."^^  (Rejection: 
Of  Claim  Against  —  County,  see  Counties,  11  Cyc.  598;  Municipal  Corporation, 
see  Municipal  Corporations,  28  Cyc.  1752.    See  also  Reject.) 

Rejoinder.    See  Pleading,  31  Cyc.  267. 

Rejoining  gratis.  A  term  meaning  that  defendant  will  rejoin  without 
putting  the  plaintiff  to  the  necessity  of  obtaining  a  rule  to  rejoin.'^^ 

Relate.    A  term  sometimes  synonymous  with  involve." 

Related  by  consanguinity.    See  Consanguinity,  8  Cyc.  582. 

Relating  to.    in  reference  to;  in  respect  to;  in  regard  to.'^^ 

RELATIO  est  FICTIO  juris  ET  INTENTA  ad  UNUM.  a  maxim  meaning 
Relation  is  a  fiction  of  law,  and  intended  for  one  thing."  '^^ 

Relation.  That  principle  by  which  an  act  done  at  one  time  is  considered 
by  a  fiction  of  law  to  have  been  done  at  some  antecedent  period.'^^  (Relation: 
Operation  by  Relation  Back  —  Of  Acknowledgment  of  Deed,  see  Acknowledg- 
ments, 1  Cyc.  560;  Of  Appearance,  see  Appearances,  3  Cyc.  511  note  73;  Of 
Delivery  of  Deed  Deposited  in  Escrow,  see  Escrows,  16  Cyc.  588;  Of  Judgment, 
see  Judgments,  23  Cyc.  1106;  Of  Order  Establishing  Stock-Law  District,  see 
Animals,  2  Cyc.  442  note  47;  Of  Patent  For  Land,  see  Public  Lands,  32  Cyc. 
1036;  Of  Ratification  of  Act  of  Agent,  see  Principal  and  Agent,  31  Cyc.  1283; 
Of  Statute,  see  Statutes;  Of  Wrongful  Act  as  Constituting  Trespass  Ab  Initio, 
see  Trespass.    See  also  Relative.) 

Relationship.  Kindred,  affinity,  or  other  aUiance.^^  (Relationship:  Alle- 
gation of  in  Pleading,  see  Pleading,  31  Cyc.  59.  As  Affecting  —  Application  of 
Statute  of  Frauds  to  Promises  to  Answer  For  Debt  of  Another,  see  Frauds, 
Statute  of,  20  Cyc.  170,  184;  Competency  or  Bias  of  Witness,  see  Witnesses; 
Consideration  For  Conveyance,  see  Deeds,  13  Cyc.  529;  Mortgages,  27  Cyc. 
1054;  Validity  of  Conveyance,  see  Deeds,  13  Cyc.  588;  Validity  of  Conveyance 
as  Against  Creditors  of  Guarantor,  see  Fraudulent  Conveyances,  20  Cyc.  451, 
601,  793;  Vahdity  of  Lease,  see  Landlord  and  Tenant,  24  Cyc.  907  note  24. 
As  Affecting  Qualification  of  —  Arbitrator,  see  Arbitration  and  Award,  3  Cyc. 
618;  Commissioner  or  Other  Officer  in  Highway  Proceedings,  see  Streets  and 
Highways;  Grand  Juror,  see  Grand  Juries,  20  Cyc.  1302;  Judge,  see  Judges, 
23  Cyc.  583;  Juror,  see  Juries,  24  Cyc.  273;  Justice  of  the  Peace,  see  Justices 
of  the  Peace,  24  Cyc.  490 ;  Officer  to  Take  Deposition,  see  Depositions,  13  Cyc. 
853.  As  Element  of  —  Insurable  Interest,  see  Life  Insurance,  25  Cyc.  703; 
Offense  of  Incest,  see  Incest,  22  Cj^c.  45;  Right  of  Action  For  Causing  Death,  see 
Death,  13  Cyc.  331.  Between  Addressee  of  Telegraph  Message  and  Person 
Named  Therein  as  111  or  Dead,  as  Affecting  Liability  For  Damages  For  Mental 
Anguish,  see  Telegraphs  and  Telephones.  Establishment  and  Determination 
of,  see  Descent  and  Distribution,  14  Cyc.  34.  Evidence  of  —  In  General,  see 
Evidence,  16  Cyc.  1126;  In  Proceeding  by  Intervener,  see  Attachment,  4  Cyc. 
746;  In  Prosecution  For  Incest,  see  Incest,  22  Cyc.  55.  Ground  For  Appoint- 
ment— ^  Of  Administriitor,  see  Executors  and  Administrators,  18  Cyc.  86; 
Of  Guardian,  see  Guardian  and  Ward,  21  Cyc.  35;  Of  Guardian  Ad  Litem  or 
Next  Friend,  see  Infants,  22  Cyc.  650.  Of  Juror  to  Prosecutor  as  Ground  For 
New  Trial,  see  Criminal  Law,  12  Cyc.  714.    Of  Parties  as  Showing  Intention 


lowed."  Brown  v.  District  of  Columbia,  127 
U.  S.  579,  589,  8  S.  Ct.  1314,  32  L.  ed.  262. 

74.  Orth  V.  Zion's  Co-operative  Mercantile 
Inst.,  5  Utah  419,  423,  16  Pac.  590. 

75.  Adkins  v.  Anderson,  10  M.  &  W.  12,  14. 

76.  See  23  Cyc.  353  note  99. 

77.  Webster  Diet,  [quoted  in  Com.  v. 
Mathiies,  210  Pa.  St.  372,  407,  59  Atl.  961]. 

78.  Black  L,  Diet,  [citing  Butler's  Case,  3 
Coke  25a,  285,  76  Eng.  Reprint  684].  See 
also  Alabama  Consol.  Coal,  etc.,  Co.  v.  Heald, 
154  Ala.  580,  603,  45   So.  686;   Nelson  v. 


Montgomery  First  Nat.  Bank,  139  Ala.  578, 
588,  30  So.  707,  101  Am.  St.  Rep.  52. 

79.  Gibson  v.  Chouteau,  13  Wall.  (U.  S.) 
92,  100,  20  L.  ed.  534;  Peyton  v.  Desmond, 
129  Fed.  1,  11,  63  C.  C.  A.  651;  McCune  v. 
Essig,  118  Fed.  273,  276. 

While  the  doctrine  is  of  equitable  origin, 
it  has  a  well  recognized  application  to  pro- 
ceedings at  law.  Peyton  v.  Desmond,  129 
Fed.  1,  11,  63  C.  C.  A.  651. 

80.  Esty  V.  Clark,  101  Mass.  36,  38,  3 
Am.  Rep.  320. 
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to  Make  Contract,  see  Contracts,  9  Cyc.  273,  274  note  72.  Raising  Presumption 
of  Gift,  see  Gifts,  20  Cyc.  1220.  Words  of,  in  Will  as  Words  of  Donation  or  of 
Limitation,  see  Wills.    See  also  Relative.) 

RELATIO  semper  fiat  UT  VALEAT  DISPOSITIO.  a  maxim  meaning  Ref- 
erence  should  always  be  made  so  that  the  disposition  may  have  effect." 

Relative  or  Relation.  As  an  adjective,  arising  from  relation;  not  abso- 
lute. As  a  noun,  in  its  broadest  sense  a  person  connected  by  consang-uinity 
or  affinity;  ^  a  person  connected  by  blood  or  affinity;  one  connected  with 
another  by  blood  or  affinity;  a  kinsman  or  kinswoman;  ^®  in  the  construction 
of  wills,  one  connected  with  the  testator  by  blood ;  a  blood  relation ;  next  of 
kin.^^    (Relative  or  Relation:  Competency  of  as  Attesting  Witness  to  Mortgage, 


In  accurate  language,  the  term  does  not 
imply  an  interest.  McKeen  v.  Gammon,  33 
Me.  187,  190. 

"  Relationship  by  marriage "  in  the  by- 
laws of  a  beneficial  association  see  Tepper  v. 
Supreme  Council  R.  A.,  59  N.  J.  Eq.  321,  332, 
45  Atl.  111. 

81.  Peloubet  Leg.  Max.  {citing  Curson's 
Case,  6  Coke  755,  76b,  77  Eng.  Reprint  369]. 

82.  Webster  Int.  Diet. 

"  Relative  amount  "  as  meaning  "  ratio " 
see  Matter  of  Klock,  30  N.  Y.  App.  Div.  24, 
41,  51  N.  Y.  Suppl.  897. 

"  Relative  proportion "  see  Com.  v.  New- 
buryport,  103  Mass.  129,  134.  See  Propor- 
tion, 32  Cyc.  681. 

"Relative  value"  see  Drhew  t\  Altoona 
City,  121  Pa.  St.  401,  418,  15  Atl.  636. 

83.  Esty  v.  Clark,  101  Mass.  36,  38,  3 
Am.  Rep.  320;  Webster  Diet,  [quoted  in  De 
GrafTenreid  v.  Iowa  Land,  etc.,  Co.,  20  Okla. 
687,  714,  95  Pac.  624]. 

84.  Bennett  v.  Van  Riper,  47  K  J.  Eq. 
563,  565,  22  Atl.  1055,  24  Am.  St.  Rep.  416, 
14  L.  R.  A.  342. 

85.  Bouvier  L.  Diet,  [quoted  in  De  Graf- 
fenreid  v.  Iowa  Land,  etc.,  Co.,  20  Okla.  687, 
714,  95  Pac.  624]. 

The  term  includes  all  persons  connected 
with  another  by  blood  or  affinity  however  re- 
mote the  connection.  Snow  v.  Durgin,  70 
N.  H.  121,  122,  47  Atl.  89. 

86.  Bouvier  L.  Diet.;  Webster  Diet,  [both 
quoted  in  De  Graffenreid  v.  Iowa  Land,  etc., 
Co.,  20  Okla.  687,  714,  95  Pac.  624]. 

"Family"  defined  see  19  Cyc.  454. 

"Kin"  defined  see  24  Cyc.  803. 

"Kindred"  defined  see  24  Cyc.  804. 

The  terms  are  very  general  and  take  in 
any  kind  of  connection,  but  their  most  com- 
mon use  is  to  express  some  sort  of  kindred 
either  hj  blood  or  affinity,  though  properly 
by  blood.  Esty  v.  Clark,  101  Mass.  36,  38,  3 
Am.  Rep.  320;  Ennis  v.  Pentz,  3  Bradf.  Surr. 
(N.  Y.)  382,  385;  Davies  v.  Baily,  1  Ves.  84, 
27  Eng.  Reprint  906.  See  also  Lewis  v. 
Mynatt,  105  Tenn.  508,  512,  58  S.  W.  857; 
Cleaver  v.  Cleaver,  39  Wis.  96,  99,  20  Am. 
Rep.  30;  Worseley  v.  Johnson,  3  Atk.  758, 
761,  26  Eng.  Reprint  1235. 

In  their  widest  extent  the  terms  embrace 
persons  of  every  degree  of  consanguinity,  and 
when  not  restricted  in  meaning  by  other 
words  they  extend  to  all  persons  who  are 
descended  from  the  same  common  ancestor. 
They  are  synonymous  with  "  kindred "  and 
expressed  also  by  the  word  "  family  "  in  its 


largest  sense.  Huling  v.  Fenner,  9  R.  I.  410, 
411.  See  also  Cruwys  r.  Colman,  9  Ves.  Jr. 
319,  324,  7  Rev.  Rep.  210,  32  Eng.  Reprint 
626. 

In  its  most  general  sense  the  term  "rela- 
tive "  is  very  indefinite.  Com.  V.  Metz,  17 
Pa.  Co.  Ct.  54L  542. 

"  Relatives "  and  "  next  of  Idn  "  are  not 
convertible  terms.  The  former  is  more  com- 
prehensive. Public  Administrator  v.  Peters, 
1  Bradf.  Surr.  (N.  Y.)  100,  102. 

The  term  may  include:  Brother-in-law  see 
In  re  Davis,  106  Cal.  453,  455,  39  Pac.  756. 
Husband  or  wife  see  Marcus  v.  Leake,  4  Nebr. 
(Unoff.)  354,  94  N.  W.  100,  101. 

87.  Elliot  V.  Fessenden,  83  Me.  197,  205, 
22  Atl.  115,  13  L.  R.  A.  37. 

88.  Keniston  v.  Adams,  80  Me.  290,  294, 
14  Atl.  203;  Drew  v.  Wakefield,  54  Me.  291, 
298;  Thompson  v.  Thornton,  197  Mass.  273, 
276,  83  N.  E.  880 ;  Snov/  v.  Durgin,  70  N.  H. 
121,  122,  47  Atl:  89;  Varrell  v.  Wendell,  20 
N.  H.  431,  435;  Gallagher  v.  Crooks,  132 
N.  Y.  338,  343,  30  N.  E.  746;  McNeilledge 
Barclav,  11  Serg.  &  R.  (Pa.)  103,  106;  Com. 
V.  Metz,  ir  Pa.  Co.  Ct.  541,  543;  Hibbert  iy. 
Hibbert,  L.  R.  15  Eq.  372,  375,  42  L.  J.  Ch. 
383,  28  L.  T.  Rep.  N.  S.  397,  21  Wkly.  Rep. 
506;  Crossly  v.  Clare,  Ambl.  397,  27  Eng. 
Reprint  264;  Edge  v.  Salisbury,  Ambl.  70, 
71,  27  Eng.  Reprint  42;  Green  v.  Howard,  1 
Bro.  Ch.  31,  33,  28  Eng.  Reprint  967;  Pope 
V.  Whitcombe,  3  Meriv.  689,  690,  17  Rev. 
Rep.  171,  680,  36  Eng.  Reprint  264;  Anony- 
mous, 1  P.  Wms.  327,  24  Eng.  Reprint  410; 
Wright  V.  Atkyns,  1  Turn.  &  R.  143,  161,  12 
Eng.  Ch.  143,  37  Eng.  Reprint  1051;  Smith 
V.  Campbell,  19  Ves.  Jr.  400,  403,  13  Rev. 
Rep.  224,  34  Eng.  Reprint  566. 

"  Next  of  kin  "  defined  ree  29  Cyc.  1044. 

In  oonnection  with  wills  and  statutes  re- 
lating thereto  the  terms  have  been  held  not 
to  include  marriage  connections.  In  re  Pfuelb, 
48  Cal.  643,  644;  Stoff  r.  McGinn,  178  111.  46, 
53,  52  N.  E.  1048 ;  Elliot  r.  Fessenden,  83  Me. 
197,  205,  22  Atl.  115,  13  L.  R.  A.  37;  Kenis- 
ton V.  Adams,  80  Me.  290,  294,  14  Atl.  203; 
Horton  r.  Earle,  162  Mass.  448,  450,  38  N.  E. 
1135;  Kimball  r.  Story,  108  Mass.  382,  385; 
Bramell  v.  Adams,  146  Mo.  70.  89.  47  S.  W. 
931;  Bennett  v.  Van  Riper,  47  N.  J.  Eq.  563, 
565,  22  Atl.  1055,  24  Am.  St.  Rep.  416,  14 
L.  R.  A.  342;  Supreme  Council  0.  C.  F.  r. 
Bennett,  47  N.  J.  Eq.  39,  43,  19  Atl.  785; 
Blossom  r.  Sidwav,  5  Redf.  Surr.  (N.  Y.) 
389,  390;  Ennis  'r.  Pentz,  3  Bradf.  Surr. 
(N.  Y.)  382,  385;  Store  r  v.  Wheatley,  1  Pa,, 
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see  Chattel  Mortgages,  6  Cyc.  1006  note  33.  Designation  of  in  Will,  see  Wills. 
Duties  and  Liabilities  of  —  As  to  Support  of  Insane  Person,  see  Insane  Persons, 
22  Cyc.  1162;  As  to  Support  of  Pauper,  see  Paupers,  30  Cyc.  1122.  Implied 
Contract  to  Pay  For  Services  Rendered  Between,  see  Work  and  Labor.  Inca- 
pacity of  to  Marry,  see  Marriage,  26  Cyc.  845.  Inheritance  by,  see  Descent 
and  Distribution,  14  Cyc.  34.  JMotice  to  in  Proceedings  For  Appointment  of 
Guardian,  see  Guardian  and  Ward,  21  Cyc.  40.  Preference  of  as  Affecting 
Validity  of  Conveyance  as  Against  Creditors,  see  Fraudulent  Conveyances, 
20  Cyc.  597.  Preference  of  Parents  Against  in  Habeas  Corpus  to  Determine 
Custody  of  Child,  see  Habeas  Corpus,  21  Cyc.  331.  Privilege  of  Communica- 
tions Between  or  to,  see  Libel  and  Slander,  25  Cyc.  397;  Witnesses.  Right 
of  Guardian  to  Custody  and  Control  of  Ward's  Person  as  Against,  see  Guardian 
and  Ward,  21  Cyc.  62.) 

Relative  confession.  Where  the  accused  confesseth  and  appealeth  others 
thereof,  thereby  to  become  an  approver. (See  Approvement,  3  Cyc.  565 ; 
Approver,  3  Cyc.  565;  Confession,  8  Cyc.  562.) 

RELATIVORUM,  COGNITO  UNO,  COGNOSCITUR  ET  ALTERUM.  A  maxim 
meaning    Of  relatives,  one  being  known,  the  other  also  is  known." 

Relator.  The  person  upon  whose  complaint,  or  at  whose  instance,  an 
information  or  writ  of  quo  warranto  is  filed,  and  who  is  quasi  the  plaintiff  in  the 
proceeding.®^  (See  Bastards,  5  Cyc.  650;  Certiorari,  6  Cyc.  774;  Habeas 
Corpus,  21  Cyc.  311;  Mandamus,  26  Cyc.  395;  Prohibition,  32  Cyc.  625;  Quo 
Warranto,  32  Cyc.  1440.) 

Relay.    To  lay  again;  to  lay  a  second  time.®^    (See  Lay,  25  Cyc.  168.) 


St.  506;  Cleaver  r.  Cleaver,  39  Wis.  96,  100, 
20  Am.  Rep.  30;  Worseley  f.  Johnson,  3  Atk. 
758,  761,  26  Eng.  Keprint  1235;  Maitland  v. 
Adair,  3  Ves.  Jr.  231,  232,  30  Eng.  Reprint 
984. 

It  does  not  include:  An  illegitimate  child 
(see  Lavigne  v.  Ligue  des  Patriotes,  178  Mass. 
25,  28,  59  N.  E.  674,  86  Am.  St.  Rep.  460,  54 
L.  R.  A.  814)  or  stepchildren  (see  Kimball  v. 
Story,  108  Mass.  382,  385;  Tepper  r.  Supreme 
Council  R.  A.,  59  N.  J.  Eq.  321,  332,  45  Atl. 


111.  But  see  Simcoke  v.  Grand  Lodge  A.  0. 
U.  W.,  84  Iowa  383,  387,  51  N.  W.  8,  15 
L.  R.  A.  114). 

89.  2  Hale  P.  C.  [quoted  in  State  v.  Willis, 
71  Conn.  293,  309,  41  Atl.  820]. 

90.  Morgan  Leg.  Max.  [citing  Godfrey  V, 
Dixon,  Cro.  Jac.  539,  79  Eng.  Reprint  462]. 

91.  Black  L.  Diet. 

92.  Webster  Int.  Diet.  See  Adams  v. 
Beloit.  105  Wis.  363,  375,  81  N.  W.  869,  47 
L.  R.  A.  441. 


RELEASE 


By  Clarence  K.  Bowie 

1.  DEFINITIONS,  1042 

A.  Release,  1042 

B.  Covenant  Not  to  Sue,  1042 

C.  Agreement  to  Release,  1044 

D.  Receipt,  1045 

II.  FORMAL  Requisites,  1045 

A.  In  General,  1045 

B.  Necessity  of  Seal,  1045 

C.  Necessity  of  Writing  ;  Imjplied  Release,  1047 

D.  Execution,  Acceptance,  and  Recordation,  1047 

III.  Consideration,  io48 

A.  Necessity,  1048 

1.  In  General,  1048 

2.  Releases  Under  Seal,  1049 

B.  What  Constitutes,  1050 

1.  In  General,  1050 

2.  Payment  of  Disputed  Claim,  1050 

3.  Performance  of  Legal  Obligation,  1051 

a.  In  General,  1051 

b.  Part  Payment,  1051 

4.  Promise  to  Give  or  Giving  Employment,  1052 

5.  Mutual  Releases,  1053 

C.  Adequacy  in  General,  1053 

D.  Failure  of  Consideration,  1054 

1.  Total  Failure,  1054 

2.  Partial  Failure,  1054 

IV.  VALIDITY,  1054 

A.  In  General,  1054 

B.  Mental  Incapacity ,  1054 

C.  Reality  of  Consent,  1055 

1.  In  General,  1055 

2.  Mistake,  1055 

a.  Nature  of  Invalidating  Mistake,  1055 

b.  Effect  of  Signing  Written  Release,  1055 

(i)  In  General,  1055 
(ii)  Persons  Unable  to  Read,  1056 
(ill)  Fraud,  1056 

c.  Mistake  of  Law,  1057 

d.  Mistake  of  Fact,  1058 

3.  Innocent  Misrepresentation,  1059 

4.  Fraud,  1060 

a.  Elements,  1060 

b.  Reliance  on  Fraudulent  Statement,  1060 

c.  Character  of  Fraudulent  Statement,  1061 

d.  Culpability  of  Releasee,  1062 

e.  /nten^,  1063 

f.  Inadequacy   of  Consideration   and   Other   Special  Circum- 

stances, 1063 

g.  Effect,  1064 
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5.  Duress,  1064 

6.  Undue  Influence,  1065 

7.  Ratification,  1065 

a.  7n  General,  1065 

b.  -B?/  Retention  of  Consideration,  1066 

8.  Remedies,  1067 

a.  Affirming  Release  and  Suing  For  Damages,  1067 

b.  As  Defense  to  Plea  of  Release,  1067  : 

c.  Cancellation,  1070 

d.  Conditions  Precedent  to  Attacking  Release,  1071 

(i)  Restoration  of  Consideration,  1071 

(a)  /n  General,  1071 

(b)  Amount,  1072 

(c)  Time,  1072 

(d)  Person,  1073 

(e)  Exceptions,  1073 
(ii)  Oi/ier  Requirements,  1174 

D.  Illegality,  1075 

Construction,  Operation,  and  Effect,  1075 

A.  Construction  in  General,  1075 

1.  Laiy  and  in  Equity,  1075 

2.  Intention  of  Parties,  1075 

a.  General  Rule,  1075 

b.  Preliminary  Negotiations,  1075 

c.  Whole  Instrument  to  Be  Examined,  1076 

d.  Nature  and  Object  of  Agreement,  and  Situation  of  Parties,  1076 

e.  Recitals  as  Limiting  General  Words,  1076 

f.  Construction  Against  Party  Using  Words,  1076 

g.  Ordinary  Meaning  of  Words,  1077 

B.  Operation  and  Effect  in  General,  1077 

1.  As  Estoppel  and  Discharge,  1077 

a.  In  General,  1077 

b.  Conditional  Release,  1077 

2.  As  Admission  of  Liability,  1078 

3.  Time  of  faking  Effect,  1078 

C.  Conflict  of  Laws,  1078 

D.  Persons  Concluded,  1079 

1.  In  General,  1079 

2.  Capacity  and  Authority  to  Release,  1079 

a.  /n  General,  1079 

b.  Release  of  Liability  For  Death,  1080 

3.  Release  by  Less  Than  All  Joint  Obligees  or  Joint  Tort-Feasees,  1080 

E.  Persons  Released,  1081 

1.  Joint  or  Joint  and  Several  Obligors,  1081 

a.  General  Rules,  1081 

b.  Effect  of  Receipt,  1083  . 

c.  Effect  of  Covenant  or  Agreement  Not  to  Sue,  1084 

2.  Joint  Tort-Feasors,  1086 

a.  General  Rules,  1086 

b.  Existence  of  Joint  Liability,  1088 

c.  Effect  of  Unsealed  Releases  and  Receipts,  1089 

d.  Effect  of  Covenant  or  Agreement  Not  to  Sue,  1090 

F.  Scope  and  Extent,  1090 

1.  In  General,  1090 

2.  Demands  Not  Known  or  Contemplated,  1092 

3.  Demands  Subsequently  Accruing  or  Maturing,  1092 
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4.  Contingent  or  Expectant  Interests,  1093 

5.  Releasor  or  Releasee  Acting  in  Representative  Capacity,  1094 

6.  Release  of  Debt  as  Affecting  Security,  1094 

VI.  Procedure,  1094 

A.  Pleading,  1094 

1.  Anticipating  Defense,  1094 

2.  Necessity  of  Specially  Pleading  Release,  1094 

a.  Ride  Stated,  1094 

b.  Necessary  Averments,  1095 

c.  Release  After  Action  Brought,  1096 

3.  Effect  of  Pleading  Release,  1097 

4.  Reply  or  Demurrer  to  Answer,  1097 

5.  Issues,  Proof,  and  Variance,  1099 

B.  Evidence,  1099 

1.  Presumptions  and  Burden  of  Proof,  1099 

2.  Admissibility,  1101 

3.  Weight  and  Sufficiency,  1103 

C.  Trial,  1105 

1.  Province  of  Court  and  Jury,  1105 

2.  Instructions,  1106 

3.  Verdict  and  Findings,  1108 

D.  Review,  1108 

CROSS-REFERENCES 

For  Matters  Relating  to : 

Accord  and  Satisfaction,  see  Accord  and  Satisfaction,  1  Cyc.  305. 
Composition  With  Creditors,  see  Compositions  With  Creditors,  8  Cyc.  409. 
Compromise  and  Settlement,  see  Compromise  and  Settlement,  8  Cyc.  499. 
Conveyance  by  Way  of  Release,  see  Deeds,  13  Cyc.  525. 
Discharge  by  Operation  of  Law: 

Generally,  see  Discharge,  14  Cyc.  294,  and  Particularly  Cross-References 
Thereunder. 

Bankrupt  Law,  see  Bankruptcy,  5  Cyc.  390.  ■ 

Insolvent  Law,  see  Insolvency,  22  Cyc.  1337. 

Payment,  see  Payment,  30  Cyc.  1173. 

Reformation  of  Release,  see  Reformation  op  Instruments,  ante,  p.  899. 
Release  by  Creditor  Under  Deed  of  Assignment,  see  Assignments  For 

Benefit  of  Creditors,  4  Cyc.  273. 
Release  by  Particular  Classes  of  Persons: 

Infant,  see  Infants,  22  Cyc.  536,  598. 

Insane  Person,  see  Insane  Persons,  22  Cyc.  1196. 

Married  Woman,  see  Husband  and  Wife,  21  Cyc.  1119. 
Release  From  Particular  Kinds  of  Liability: 

Guardianship,  see  Guaranty,  20  Cyc.  1471, 

Suretyship,  see  Principal  and  Surety,  32  Cyc.  151. 
Release  of  Interest  by  Witness  in  Order  to  Render  Him  Competent,  see 

Witnesses. 

Release  of  Judgment,  see  Judgments,  23  Cyc.  1475. 

Release  of  Particular  Rights  and  Interests  in  Personal  Property: 

Lien,  see  Liens,  25  Cyc.  673. 

Maritime  Lien,  see  Maritime  Liens,  26  Cyc.  791. 

Mortgage,  see  Chattel  Mortgages,  7  Cyc.  74. 

Pledge,  see  Pledges,  31  Cyc.  851. 
Release  of  Particular  Rights  and  Interests  in  Real  Property: 

Curtesy,  see  Curtesy,  12  Cyc.  1017. 

Dower,  see  Dower,  14  Cyc.  952. 
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For  Matters  Relating  to — (continued) 

Release  of  Particular  Rights  and  Interests  in  Real  Property  —  (continued) 
Easement,  see  Easements,  14  Cyc.  1191. 
Ground-Rent,  see.  Ground-RentS;  20  Cyc.  1377. 
Homestead,  see  Homesteads,  21  Cyc.  611. 
Lien,  see  Liens,  25  Cyc.  673. 

Mechanic's  Lien,  see  Mechanics'  Liens,  27  Cyc.  292. 
Mortgage,  see  Mortgages,  27  Cyc.  1402. 
Power,  see  Powers,  31  Cyc.  1054. 
Release  of  Persons  in  Particular  Representative  or  Fiduciary  Relations: 
Guardian,  see  Guardian  and  Ward,  21  Cyc.  169. 

Personal  Representative,  see  Executors  and  Aiwinistrators,  18  Cyc. 
1215. 

Trustee,  see  Trusts. 

L  DEFINITIONS. 

A.  Release.  A  release  is  a  discharge,  under  seal  or  by  contract,  of  an  exist- 
ing obligation  or  right  of  action  by  the  person  in  whom  the  obligation  or  right 
is  vested  to  the  person  against  whom  it  exists.^ 

B.  Covenant  Not  to  Sue.  A  covenant  not  to  sue  is  a  covenant  by  one  who 
has  a  right  of  action  at  the  time  of  making  it  against  another  person  or  persons 


1.  See  cases  cited  infra,  this  note. 

Other  definitions  are:  "The  act  or  writ- 
ing by  which  some  claim  or  interest  is  sur- 
rendered to  another  person."  Anderson  L. 
Diet,  [quoted  in  Jaqua  i\  Shewalter,  10  Ind. 
App.  234,  37  N.  E.  1072,  1074].  And  see 
Winter  v.  Kansas  City  Cable  R.  Co.,  73  Mo. 
App.  173,  186  [affirmed  in  160  Mo.  159,  61 
S.  W.  606]. 

"  The  giving  np  or  abandoning  a  claim  or 
right  to  the  person  against  whom  the  claim 
exists  or  the  right  is  to  be  exercised  or  en- 
forced." Bouvier  L.  Diet,  [quoted  in  Na- 
tional Bank  of  Commerce  v.  Guthrie,  11  S.  D. 
517,  520,  78  N.  W.  995;  Smith  v.  Cantrel, 
(Tex.  Civ.  App.  1899)  50  S.  W.  1081,  1085]. 
And  see  Winter  r.  Kansas  City  Cable  R.  Co., 
73  Mo.  App.  173,  186  [affirmed  in  160  Mo. 
159,  61  S.  W.  606]. 

"A  remission  of  some  right  or  claim  by 
which  the  releasor  remits  the  same,  and 
estops  himself  from  again  setting  up  his 
claim."  Burr  ill  L.  Diet,  [quoted  in  Power 
f.  Lester,  17  How.  Pr.  (K  Y.)  413,  416]. 

"A  surrender  of  a  right;  a  remission  of  a 
claim  in  such  form  as  to  estop  the  grantor 
from  asserting  it  again.  An  instrument  by 
which  a  creditor  or  lienor  discharges  the  debt 
or  lien,  or  frees  a  particular  person  or  prop- 
erty therefrom,  irrespective  of  whether  pay- 
ment or  satisfaction  has  been  actually  made. 
Hence  usually  it  implies  a  sealed  instrument." 
Century  Diet,  [quoted  in  Swain  v.  McMillan, 
30^  Mont.  433,  440,  76  Pac.  943]. 

"  When'  a  man  quits  or  renounces  that 
which  he  before  had."  7  Com.  Dig.  "Re- 
lease" A  [quoted  in  Stinson  v.  Moody,  48 
N.  C.  53,  56]. 

"  The  giving  or  discharging  of  the  right 
of  action  which  a  man  hath,  or  may  have  or 
claim,  against  another  man,  of  that  which 
is  his."  Sheppard  Touchst.  320  [quoted  in 
Field  r.  Columbet,  9  Fed.  Cas.  No.  4,764,  4 
Sawy.  523,  527]. 

[I»  A] 


"A  setting  free,  a  deliverance,  a  liberation, 
a  relinquishment,  a  discharge."  Parker  v. 
U.  S.,  22  Ct.  CI.  100,  104. 

"A  discharge  of  a  debt  by  act  of  the  party." 
Baker  v.  Baker,  28  N.  J.  L.  13,  20,  75  Am. 
Dec.  243. 

An  instrument  which,  "  by  its  own  opera- 
tion, extinguishes  a  preexisting  right."  Sher- 
burne V.  Goodwin,  44  N.  H.  271,  276. 

A  release  by  deed  is  a  release  by  a  writ- 
ten instrument  under  seal.  Jackson  v.  Se- 
curity Mut.  L.  Ins.  Co.,  233  111.  161,  84 
N.       198  [affirming  135  111.  App.  86]. 

Technical  release;  seal. —  The  word  "re- 
lease," when  not  interpreted  by  the  context, 
has  a  technical  meaning  which  presupposes 
a  seal ;  but  it  is  also  an  apt  word  to  express 
the  general  idea  of  discharge  or  deliverance. 
Burgiss  V.  Westmoreland,  38  S.  C.  425,  427, 
17  S.  E.  56.  Necessity  of  seal  see  infra, 
II,  B. 

To  release. —  While  the  word  "  release  "  is 
sometimes  used  in  conveyancing  to  transfer 
a  title,  its  general  meaning  is  to  surrender 
a  right  or  to  discharge  a  liabilit}^;  and,  when 
it  is  used  in  connection  with  the  word 
"  claims,'*'  it  never  has  any  other  meaning 
than  that  of  waiver,  surrender,  or  relinquish- 
ment. Amherst  College  v.  Ritch,  151  N.  Y. 
282,  338,  45  N.  E.  876,  37  L.  R.  A.  305.  And 
see  Groh  r.  Eckert,  3  Brewst.  (Pa.)  116. 

Extinguishment  distinguished. — A  release 
is  a  discharge  of  a  debt  by  act  of  the  party, 
in  contradistinction  from  an  extinguishment, 
which  is  a  discharge  by  operation  of  law. 
Baker  v.  Baker,  28  N.  j.  L.  13,  20,  75  Am. 
Dec.  243. 

Satisfaction  distinguished. — The  word  "re- 
lease," when  applied  to  the  release  of  a  cause 
of  action  for  tort,  differs  from  the  word 
"  satisfaction,"  in  that  the  former  may  be 
given,  although  no  part  of  the  damage  has 
been  paid,  and  a  technical  release  to  one  not  a 
joint  tort-feasor  does  not  release  another  who 
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whereby  he  agrees  not  to  sue  one  or  more  of  such  persons  to  enforce  the  right 
of  action.-  To  avoid  circuity  of  action,  a  covenant,  unhmited  in  time  and  scope, 
not  to  sue  the  party  hable  to  the  covenantor  on  a  specified  right  of  action  operates 
as  a  release;  ^  but  the  rule  is  otherwise  in  respect  of  a  covenant  not  to  sue  less 


may  liave  liad  some  connection  ^Yitll  the 
wrong,  Avhile  a  satisfaction,  by  whomsoever 
made,  if  accepted  as  such,  is  a  bar  to  future 
proceedinqs  on  the  same  cause  of  action. 
Miller  r.  ^Beck,  108  Iowa  575,  582,  79  N.  W. 
344.  See  Chicago  f.  Babcock,  143  111.  358, 
32  N.  E.  271;  Long  v.  Long,  57  Iowa  497,  10 
N.  W.  875;  Turner  v.  Hitchcock,  20  Iowa 
310;  Knapp  r.  Roche,  94  N.  Y.  329;  Ellis 
V.  Esson,  50  Wis.  138,  6  N.  W.  518,  36  Am. 
Rep.  830. 

Assignment  distinguished. — A  release  termi- 
nates not  only  the  releasor's  interest  in  the 
claim  in  question,  but  also  the  claim  itself, 
while  an  assignment  terminates  the  claim 
only  as  far  as  the  releasor  is  concerned,  leav- 
ing it  in  full  force  as  to  the  party  charged 
by  it.  Darragh  i\  Stevenson,  183  Pa.  St. 
397,  39  Atl.  37.  Comjmre  Colton  v.  Field, 
131  111.  398,  22  N.  E.  545  (holding  that  the 
word  "  release "  quite  frequently  imports  a 
conveya.nce,  but  never  when  used  in  connec- 
tion with  the  Avord  "from");  Gates  v.  Wacter, 
2  Hill  (S.  C.)  442;  Bowen  v.  Holly,  38  Vt. 
574.  Whether  an  instrument  is  an  assign- 
ment or  a  release  of  a  right  is  a  question  of 
intention.  While  the  word  "  release  "  is 
sometimes  used  in  conveyancing  to  transfer 
a  title,  its  general  meaning  is  to  surrender  a 
right  or  to  discharge  a  liability,  and  when  it 
is  used  in  connection  with  the  word  "  claims  " 
...  it  never  has  any  other  meaning  than  that 
of  waiver,  surrender,  or  relinquishment.  No 
right  of  action  can  pass  by  a  release  of  all 
causes  of  action.  Amherst  College  v.  Ritch, 
151  N.  Y  282,  338,  45  N.  E.  876,  37  L.  R.  A. 
305. 

Release  as  a  form  of  conveyance  see  Deeds, 
13  Cyc.  525. 

Kinds  of  release. — According  to  Pothier 
there  are  two  kinds  of  release:  One  called 
a  real  release,  and  the  other  a  personal  dis- 
charge. A  real  release  is  where  the  creditor 
declares  that  he  considers  the  debt  as  ac- 
quitted. It  is  equivalent  to  a  pa^yment,  and 
renders  the  thing  no  longer  due,  and  con- 
sequently it  liberates  all  the  debtors  of  it, 
as  there  can  be  no  debtors  without  something 
due.  A  personal  release  merely  discharges 
the  debtor  from  his  obligation  and  ex- 
tinguishes the  debt  indirectly,  where  the 
debtor  to  whom  it  is  granted  was  a  sole 
principal,  because  there  can  be  no  debt  with- 
out a  debtor.  But,  if  there  are  two  or  more 
debtors  in  solido,  a  discharge  of  one  of  them 
does  not  extinguish  the  debt.  It  only  lib- 
erates the  person  to  whom  it  is  given.  The 
debt  is  extinguished,  however,  as  to  the  part 
of  the  person  to  whom  the  discharge  was 
given,  and  the  other  only  remains  obliged 
for  the  remainder.  Booth  r.  Kinsev,  8  Gratt. 
(Va.)  500,  568  [citinq  Pothier,  c."  3,  art.  2, 
§§  1,  11]. 

2.  See  11  Cyc.  1034. 


Novation  operates  as  a  complete  release  of 
the  original  debtor,  and  cannot  be  construed 
as  a  mere  covenant  not  to  sue  him.  Com- 
mercial Bank  i\  Jones,  [1893]  A.  C.  313,  57 
J.  P.  644,  62  L.  J.  P.  C.  104,  68  L.  T.  Rep. 
N.  S.  776,  1  Reports  367,  42  Wkly.  Rep.  256. 

The  giving  of  an  indemnity  bond  to  the 
covenantee  conditioned  on  saving  him  harm- 
less from  breach  of  the  covenant  not  to  sue 
does  not  change  such  a  covenant  into  a  re- 
lease. Robertson  v.  Trammell,  37  Tex.  Civ. 
App.  53,  83  S.  W.  258  [affirmed  in  98  Tex. 
364,  83  S.  W.  1098]. 

In  case  of  doubt  an  instrument  will  be 
construed  as  a  covenant  not  to  sue  rather 
than  a  release.  Russell  v.  Adderton,  64  N.  C. 
417.  To  avoid  circuity  of  action,  a  cove- 
nant not  to  sue  may  be  pleaded  as  a  release; 
but  it  must  be  a  covenant  between  those 
parties  only,  and,  if  it  contains  no  words 
of  release,  it  will  not  be  construed  such,  un- 
less it  gives  the  covenantee  a  right  of  action 
which  will  precisely  countervail  that  to 
which  he  is  liable,  and  unless,  too,  it  was  the 
intention  of  the  parties  that  the  last  in- 
strument should  defeat  the  first.  Garnett  v. 
Macon,  10  Fed.  Cas.  No.  5,245,  2  Brock.  185, 
218,  6  Call  (Va.)  308. 

3.  Alaliama. —  Flinn  v.  Carter,  59  Ala.  364. 

Connecticut. —  Jones  f.  Quinnipiack  Bank, 
29  Conn.  25,  in  equity. 

Illinois. —  Guard  v.  Whiteside,  13  111.  7. 

Indiana. —  Harvey  v.  Harvey,  3  Ind.  473 
{semMe);  Reed  v.  Shaw,  1  Biackf.  245. 

Kentucky. —  See  Arnold  v.  Park,  8  Bush 
3;  Peddicord  r.  Hill,  4  T.  B  Mon.  370;  Bruce 
V.  Halbert,  3  T.  B.  Mon.  66. 

Maryland. —  Clopper  v.  Union  Bank,  7 
Harr.  &  J.  92,  16\\m.  Dec.  294. 

Massachusetts. —  Foster  v.  Purdy,  5  Mete. 
442;  Whitaker  r.  Salisburv,  15  Pick.  534; 
Shed  V.  Pierce,  17  Mass.  623;  Sewall  v.  Spar- 
row, 16  Mass.  24:  Hastings  v.  Dickinson,  7 
Mass.  153,  5  Am.  Dec.  34. 

Mississipm. —  Stebbins  v.  Niles,  25  Miss. 
267. 

'NeiD  Jersey. —  Line  f.  Nelson,  38  N.  J.  L. 
358;  Crane  r.  Ailing,  15  N.  J.  L.  423. 

Nem  York. —  Phelps  v.  Johnson,  8  Johns. 
54;  Harrison  r.  Close,  2  Johns.  448,  3  Am. 
Dec.  444;  Cuyler  r.  Cuyler,  2  Johns.  186. 

North  Carolina. —  Stinson  r.  Moodv.  4S 
N.  C.  53. 

Rhode  Island. —  Thurston  r.  James,  6  R.  I. 
103. 

Wisconsin. —  Millett  v.  Hayford,  1  Wis. 
401,  scrnhlc. 

Untied  ^^iaics. —  Garnett  r.  Macor.,  10  Fed. 
Cas.  No.  5.245,  2  Brock.  185,  6  Call  (Va.) 
308. 

Enqland. — AvlilT  r.  Scrimsheire,  1  Show. 
46,  80  Eng.  PoTM'int  438.  And  see  ITod'Tos 
r.  Smith,  Cr.  Eliz.  623,  78  Enix.  Rpiirint  864: 
Hutton  V.  Eyre,  1  Marsh.  603,  6  Taunt.  289, 
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than  all  the  parties  liable/  or  not  to  sue  for  a  limited  time,^  or  of  limited 
scope.  ^ 

C.  Agreement  to  Release.  Releases  are  to  be  distinguished  from  agree- 
ments to  release.    An  agreement  to  release  is  a  contract  to  give  a  release  in  juiuro,^ 


16  Rev.  Rep.  619,  1  E.  C.  L.  618;  Smith  v. 
Mapleback,  1  T.  R.  441,  1  Rev.  Rep.  247. 

See  42  Cent.  Dig.  tit.  "Release,"  §  7. 

So  a  bond  of  indemnity  against  a  debt 
will,  under  some  circumstances,  bar  an  action 
by  the  obligor  on  the  debt.  McNeal  v.  Black- 
burn, 7  Dana  (Ky.)  170;  Richards  f.  Fisher, 
2  Allen  (Mass.)  527;  Whitaker  v.  Salisbury, 
15  Pick.  (Mass.)  534;  Clark  v.  Bush,  3  Cow. 
(N.  Y.)  151. 

Likewise  a  covenant  to  dismiss  a  suit  then 
pending  and  to  surrender  the  bond  on  which 
the  action  was  brought.  Stinson  i;.  Moody, 
48  N.  C.  53. 

Also  a  covenant  not  to  levy  execution. — See 
Legrand  v.  Baker,  6  T.  B.  Mon.   (Ky.)  235. 

However,  a  covenant  by  one  of  three  joint 
obligees  not  to  sue  the  sole  debtor  was  not 
allowed  to  be  pleaded  in  bar  of  a  suit  brought 
by  all  three  obligees  to  recover  the  debt  from 
the  covenantee.  Emerson  v.  Baylies,  19  Pick. 
(Mass.)  55. 

An  agreement  not  to  sue  is  an  agreement 
for  legal  consideration  by  one  Avho  has  a 
right  of  action  at  the  time  of  making  it 
against  another  person,  by  which  he  agrees 
not  to  sue  to  enforce  such  right  of  action. 
These  agreements  are  given  by  the  courts 
the  same  effect  as  covenants  not  to  sue  (Rob- 
inson Godfrey,  2  Mich.  408),  which  they 
have  superseded  in  those  states  where  the 
common-law^  efficiency  of  seals  has  been 
abolished  (see  infra,  II,  B). 

4.  Tompkins  i:  Clav  St.  R.  Co.,  66  Cal. 
163,  4  Pac.  1165;  Chicago  v.  Babcock,  143 
111.  358,  32  K  E.  271  ;  Robertson  v.  Tram- 
well,  37  Tex.  Civ.  App.  53,  83  S.  W.  258 
[afjfirmed  in  98  Tex.  364.  83  S.  W.  1098]  ; 
Lacy  i\  Kinnaston,  Holt  K.  B.  178.  90  Eng. 
Reprint  996,  1  Ld.  Ravmi.  688,  91  Eng.  Re- 
print 1359.  12  Mod.  548,  88  Eng.  Reprint 
1510,  Salk.  575,  91  Eng.  Reprint  484;  Button 
V.  Eyre,  1  Marsh.  603,  6  Taunt.  289,  16  Rev. 
Rep.  619,  1  E.  C.  L.  618;  Fitzgerald  v.  Trant, 
11  Mod.  254,  88  Eng.  Reprint  1022;  Dean  v. 
Newhall,  8  T.  R.  1C8. 

An  agreement  with  part  of  the  joint  makers 
of  a  joint  and  several  note  to  sue  only  the 
other  makers  and  to  assign  the  judgment 
recovered  to  the  promisees  to  avoid  the  neces- 
sity of  suits  for  contribution  was  not  a  re- 
lease of  the  obligors  not  sued.  Carter  v. 
Long,  125  Ala.  280,  28  So.  74. 

5.  A  covenant  not  to  sue  within  a  lim- 
ited time  is  neither  a  release,  nor  can  it  be 
pleaded  in  bar  of  an  action,  but  it  is  a  dis- 
tinct agreement,  for  the  violation  of  which 
an  action  may  be  maintained. 

Illinois. —  Guard  v.  Whiteside,  13  111.  7. 

Indiana. —  Thalman  v.  Barbour,  5  Ind.  178; 
Lowe  v.  Blair,  6  Blackf.  282;  Mendenhall  v. 
Lenwell,  5  Blackf.  125,  33  Am.  Dec.  458; 
Berry  v.  E^tes,  2  Blackf.  118. 

Kentucky. —  Lane  v.  Owings,  3  Bibb  247. 

Massachusetts. —  Foster  v.  Purdy,  5  Mete. 
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442  (imtil  the  specified  contingency  happens); 
Greely  v.  Dow,  2  Mete.  176;  Perkins  v.  Gil- 
man,  8  Pick.  229;  Dow  v.  Tuttle,  4  Mass. 
414,  3  Am.  Dec.  226. 

^eu:  York. —  Winans  v.  Huston,  6  Wend. 
471;  Chandler  v.  Herrick,  19  Johns.  129. 

Rhode  Island. —  Thurston  v.  James,  6  R.  I. 
103. 

Wisconsin. —  See  Millett  v.  Havford,  1  Wis. 
401. 

England.— Ford  v.  Beech,  11  Q.  B.  852, 
5  D.  &  L.  610,  12  Jur.  310,  17  L.  J.  Q.  B. 
114,  63  E.  C.  L.  852;  Morlev  v.  Frear,  6  Bing. 
547,  8  L.  J.  C.  P.  O.  S.  176,  4  M.  &  P.  305, 
31  Rev.  Rep.  489,  19  E.  C.  L.  248;  Ray  v. 
Jones,  19  C.  B.  N.  S.  416,  11  Jur.  N.  S.  812, 
34  L.  J.  C.  P.  306,  12  L.  T.  Rep.  N.  S.  737, 
13  Wkly.  Rep.  1018,  115  E.  C.  L.  416;  Deux 
v.  Jefferies,  Cro.  Eliz.  352,  78  Eng.  Reprint 
600;  Thimbleby  v.  Barrow,  7  L.  J.  Exch. 
128,  3  M.  &  W.  210;  Ayliff  v.  Scrimsheire, 
1  Show.  46,  89  Eng.  Reprint  438.  Com- 
pare Burgh  V.  Preston,  8  T.  R.  483, 
where  the  agreement  not  to  su^  during  the 
life  of  the  obligor  was  enforced,  because  made 
contemporaneously  with  the  execution  of  the 
bond  on  which  suit  was  agreed  not  to  be 
brought.  See,  however,  Newington  v.  Levj^ 
L.  R.  5  C.  P.  607,  39  L.  J.  C.  P.  334,  23 
L.  T.  Rep.  N.  S.  70',  18  Wkly.  Rep.  1198 
[affirmed  in  L.  R.  6  C.  P.  180,  40  L.  J.  C.  P. 
29.  23  L.  T.  Rep.  N.  S.  595,  19  Wkly.  Rep. 
473];  Slater  v.  Jones,  L.  R.  8  Exch.  186,  42 
L.  J.  Exch.  122,  29  L.  T.  Rep.  N.  S.  56,  21 
Wkly.  Rep.  815;  Walker  v.  Nevill,  3  H.  &  C. 
403,  11  Jur.  N.  S.  246,  34  L.  J.  Exch.  73,  11 
L.  T.  Rep.  N.  S.  774,  13  Wklv.  Rep.  523. 

See  42  Cent.  Dig.  tit.  "Release,"  §  7. 

Contra. —  Morgan  v.  Bittlerfield,  3  Mich. 
615;  Robinson  v.  Godfrey,  2  Mich.  408. 

Condition  of  release. —  Where  the  agree- 
ment not  to  sue  during  a  limited  period 
contains  a  condition  of  release  in  case  of  its 
violation,  it  will  be  a  bar.  White  v.  Dingley, 
4  Mass.  433 ;  Millett  v.  Hayford,  1  Wis.  401 ; 
Gibbons  v.  Vouillon,  8  C.  B.  483,  7  D.  &  L. 
266,  14  Jur.  66,  19  L.  J.  C.  P.  74,  65  E.  C.  L. 
483. 

Injunction. —  It  seems  that  the  breach  of 
a  covenant  not  to  sue  for  a  limited  time  may 
be  restrained  by  injunction.  Clopper  v.  Union 
Bank,  7  Harr.  &  j.  (Md.)  92,  16  Am.  Dec. 
294;  Reed  v.  Stoddard,  100  Mass.  425. 

6.  Parker  v.  Holmes,  4  N.  H.  97,  holding 
that  where  a  note  is  given  for  an  advance 
secured  by  a  mortgage  on  land,  an  agreement 
to  look  only  to  the  land  cannot  be  pleaded 
in  bar  to  a  suit  thereon,  because  to  construe 
the  covenant  not  to  sue  as  a  release  would 
extinguish  the  debt  and  hence  destroy  the 
mortgage,  which  was  not  what  the  parties 
intended.  And  see  Millett  v.  Hayford,  1 
Wis.  401. 

7.  Georgia. —  Chamblee  V.  Davie,  88  Ga. 
205,  14  S*  E.  195. 


RELEASE 


[34  Cyc]  1045 


and  differs  from  a  release,  which  operates  in  'proesenti.^  The  one  is  a  contract  to 
give  the  other. 

D.  Receipt.  A  receipt  is  a  written  admission  or  acknowledgment  of  the 
fact  of  payment  or  performance  made  by  the  creditor  to  the  debtor.^ 

IL  FORMAL  REQUISITESo 

A.  In  General.  Originally,  at  common  law,  a  release  had  to  be  under  seal/*^ 
but  to-day  no  particular  form  or  set  of  words  is  essential  to  its  validity  either  at 
law  or  in  equity,^^  provided  that  the  intention  of  the  releasor  to  release  is  mani- 
fest,that  the  parties  are  sufficiently  described  to  identify  them/^  and  that,  in 
the  case  of  an  unsealed  release,  the  support  of  an  adequate  consideration  exists.^* 
The  release  need  not  be  in  an  instrument  separate  from  the  obhgation  released/'^ 

B.  Necessity  of  Seal.  A  seal  is  an  essential  requisite  of  a  "release,"  in 
the  technical  sense  of  that  word  as  known  to  the  common  law;    but  the  tendency 


Indiana. —  Terre  Haute,  etc.,  R.  Co.  v. 
rianigan,  94  Ind.  336. 

ISlew  York. —  Dambmann  v.  Scliulting,  12 
Hun  1. 

Pennsylvania. —  McNutt  v.  Loney,  153  Pa. 
St.  281,  25  Atl.  1088. 

England. —  Taylor  v.  Manners,  L.  R.  1  Ch. 
48,  11  Jur.  N.  S.  986,  35  L.  J.  Ch.  128,  15 
L.  T.  Rep.  N.  S.  388,  14  Wkly.  Rep.  154; 
Wood  V.  Rowe,  2  Blis^h  596,  21  Rev.  Rep. 
119,  4  Eng.  Reprint  459. 

See  42  Cent.  Dig.  tit.  "Release,"  §  4. 

Construction. — A  debtor  surrendered  all  his 
property  for  the  use  of  his  creditors,  and  in 
consideration  thereof  they  covenanted  that 
"  they  will  receive  the  same  in  full  satisfac- 
tion of  their  demands,  and  will  forever  re- 
lease and  discharge  him  from  all  other  claims," 
etc.  It  was  held  that  it  must  be  construed  as 
a  present  release.  Tuckerman  v.  Newhall,  17 
Mass.  581. 

8,  See  infra,  V,  B,  3;  V,  F,  1. 

9.  Minnesota. —  Thompson  v.  Layman,  41 
Minn.  295,  42  N.  W.  1061. 

Missouri. —  The  Missouri  i\  Webb,  9  Mo. 
193. 

Netc  York.—  'RY&n  v.  Ward,  48  N.  Y.  204, 
8  Am,  Rep.  539." 

Pennsylvania. —  Sargeant  v.  National  L. 
Ins.  Co.,  .189  Pa.  St.  341,  41  Atl.  351. 

South  Carolina. —  Dobbin  v.  Perry,  1  Rich. 
32. 

See  42  Cent.  Dig.  tit.  "  Release,"  §  8.  And 
see  Payme^stt,  30  Cyc.  1223  et  seq. 

A  receipt  is  a  mere  evidence  of  a  fact,  and 
differs  from  a  release,  which  extinguishes  a 
preexisting  right.  Equitable  Securities  Co. 
V.  Talbert,  49  La.  Ann.  1393,  22  So.  762. 

A  receipt  in  full  may  be  explained  and  dis- 
puted, but  a  release  under  seal  estops  and 
concludes  forever.  Crane  v.  Ailing,  15  N.  J.  L. 
423;  Lee  V.  Lancashire,  etc.,  R.  Co.,  L.  R.  6 
Ch.  527,  25  L.  T.  Rev.  N.  S.  77,  19  Wkly. 
Rep.  729;  Graves  v.  Key,  3  B.  &  Ad.  313, 
23  E.  C.  L.  143 ;  Skaife  v.  Jackson,  3  B.  &  C. 
421,  5  D.  &  R.  290,  10  E.  C.  L.  196;  Bowes 
V.  Foster,  2  H.  &  N.  779,  4  Jur.  K  S.  95,  27 
L.  J.  Exch.  262,  6  Wkly.  Rep.  257.  And  see 
Payment,  30  Cyc.  1224  scq.  Contra,  Alner 
V.  Georsfe,  1  Campb.  392. 

Intent.— The  only  effect  of  Code  (1896), 


§  1805,  providing  that  receipts  must  have 
effect  according  to  the  parties'  intention,  is  to 
render  unnecessary  a  formal  release  under 
seal,  and  give  effect  to  the  receipt  of  release 
according  to  the  intention.  Jordan  v.  Mc- 
Donnell, 151  Ala.  279,  44  So.  101. 

10.  See  infra,  II,  B. 

11.  Illinois  Cent.  R.  Co.  v.  Read,  37  111. 
484,  87  Am.  Dec.  260;  Benjamin  v.  McCon- 
nel,  9  111.  536,  46  Am.  Dec.  474;  Gabe  v. 
McGinnis,  68  Ind.  538;  Develin  v.  Riggsbee, 
4  Ind.  464;  Cory  v.  Chicago,  etc.,  R.  Co.,  100 
Mo.  282,  13  S.  W.  346;  Fountain  v.  Wabash 
R.  Co.,  114  Mo.  App.  676,  90  S.  W.  393; 
Winter  v.  Kansas  City  Cable  R.  Co.,  73  Mo. 
App.  173  [affirmed  in  160  Mo.  159,  61  S.  W. 
606]  ;  Gray  v.  McCune,  23  Pa.  St.  447. 

"  It  would  be  well  to  make  use  of  the  most 
appropriate  wOrds,  such  as  remisisse,  re- 
laxasse,  et  quietam  clamasse,  but  these  are 
not  indispensable.  The  words  renunciare,  ac- 
quietare,  .&c.,  will  answer  as  well.  If  one 
acknowledge  himself  satisfied,  and  discharge 
a  debt,  this  is  a  good  release."  Gray  c.  Mc- 
Cune, 23  Pa.  St.  447,  450.  So  while  the  use 
of  the  word  "  release "  is  always  advisable, 
yet  the  words  "  remise,"  "  quit-claim,"  "  re- 
nounce," "  acquit,"  "  relinquish,"  "  discharge," 
and  their  synonyms,  will  have  the  same  effect 
when  used  with  like  intention  apparent  on 
the  face  of  the  instrument.  Grand  Lodge  I.  I. 
0.  M.  A.  V.  Peiffer,  129  111.  App.  208 ;  South- 
wick  ?;.  Hopkins,  47  Me.  362;  Flvnn  v.  But- 
ler, 189  Mass.  377,  75  N.  E.  730;  Stinson  r. 
Moody,  48  N.  C.  53.  See  Mitchell  v.  Pratt, 
17  Fed.  Cas.  No.  9,668,  Taney  448. 

12.  Power  v.  Lester,  17  How.  Pr.  (K  Y.) 
413;  Northwestern  Union  Packet  Co.  /■. 
Clough,  20  Wall.  (U.  S.)  528,  22  L.  ed.  40(5. 

13.  Webster  v.  Ela,  5  N.  H.  540  (holding 
that  while  they  need  not  be  expressly  named, 
there  must  be  something  in  the  instrument 
itself  or  in  the  nature  of  the  transaction 
clearly  and  unambiguously  to  show  who  the 
parties  are)  ;  Matter  of  Torkington,  79  Hun 
(N.  Y.)  128,  29  N.  Y.  Suppl.  433. 

14.  See  infra.  Ill,  A.  1. 

15.  Williamson  r.  McGinnis,  11  B.  Mon. 
(Ky.)   74,  52  Am.  Dec.  561. 

16.  Alabama. —  Governor  r.  Dailv.  14  Ala. 
469. 
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of  modem  legislation  and  judicial  decision  is  to  abolish  the  common-law  efficacy 
of  the  seal/^  in  consequence  of  which  an  unsealed  instrument  may  operate  as  a 
release/^  provided  that  it  rests  on  a  sufficient  consideration.^^  An  exception  to 
the  modern  rule  exists  at  common  law  in  those  cases  where  the  obligation  sought 
to  be  discharged  was  created  by  deed,  for,  it  has  been  said,  the  instrument  of 
release  must  be  of  as  high  a  nature  as  the  instrument  creating  the  obligation,  so 
long  as  the  obhgation  remains  executory  and  unbroken;  but  this  exception, 
like  the  technical  common-law  rule,  is  disappearing  under  the  latter-day  tendency 
of  the  legislatures  and  the  courts  to  abrogate  the  common-law  efficacy  of  the  seal.^^ 


Illinois. —  Illinois  Cent.  R.  Co.  v.  Read,  37 
111.  484,  87  Am.  Dec.  260. 

lorca. —  Frentress  v.  Markle,  2  Greene  553. 

Kentucky. —  Dillingliam  v.  Estill,  3  Dana 
21.  Compare  Gibson  v.  Weir,  1  J.  J.  Marsh 
446. 

Maine. — Auburn  First  Nat.  Bank  v.  Mar- 
shall, 73  Me.  79;  Ripley  v.  Crooker,  47  Me 
370,  74  Am.  Dec.  491;  Dennett  v.  Lamson, 
30  Me.  223;  Lunt  v.  Stevens,  24  Me.  534. 

Maryland. —  Blackburn  v.  Beall,  21  Md. 
208. 

Massachusetts. — Sigourney  v.  Sibley,  21 
Pick.  101,  32  Am.  Dee.  248. 

Nevada. —  Davis       Bowker,  1  Nev.  487. 

North  Carolina.—  Smithwick  v.  Ward,  52 
N.  C.  64,  75  Am.  Dec.  453. 

Oregon. —  Olston  v.  Oregon  Water  Power, 
etc.,  Co.,  (1908)   96  Pac.  1095,  97  Pac.  538. 

South  Carolina. —  Burgiss  v.  Westmoreland, 
38  S.  C.  425,  17  S.  E.  56;  Corbett  v.  Lucas, 
4  McCord  323. 

United  *S'^afes.— Mitchell  v.  Pratt,  17  Fed. 
Cas.  No.  9,668,  Taney  448. 

See  42  Cent.  Dig.  tit.  "Release,"  §  13. 

Release  before  and  after  breach  of  con- 
tract.— A  parol  contract  may  be  released  by 
parol  before  breach,  but  not  after  breach. 
Hotchkiss  i\  Downs,  2  Conn.  136;  Young  v. 
Power,  41  Miss.  197. 

17.  See  Seals. 

Under  statutory  provisions,  receipts,  re- 
leases, and  discharges  in  writing,  and  settle- 
ments in  compromise  of  debts,  whether  under 
seal  or  not,  if  made  in  good  faith,  are  valid 
and  operative  according  to  the  intention  of 
the  parties  (Code,  §§  3039,  3040);  but  they 
may  nevertheless  be  shown  to  have  been  given 
under  a  mistake  of  fact,  or  obtained  by  sur- 
])rise,  undue  influence,  misrepresentation,  or 
concealment  of  material  facts,  or  avoided  for 
any  cause  sufficient  in  equity  to  invalidate 
and  set  aside  a  contract.  Cleere  r.  Cleere,  82 
Ala.  581,  3  So.  107,  60  Am.  Rep.  750. 

18.  Colorado. —  Heckman  v.  Manning,  4 
Colo.  543. 

Illinois. —  Benjamin  v.  McConnel,  9  111. 
536,  46  Am.  Dec.  474. 

Indiana. —  Gabe  v.  McGinnis,  68  Ind.  538 ; 
Leviston  v.  Junction  R.  Co.,  7  Ind.  597; 
Develin  v.  Riggsbee,  4  Ind.  464. 

Massachusetts. —  Dunham  v.  Branch,  5 
Cush.  558. 

Missouri. —  Robinson  v.  McFaul,  19  Mo. 
549;  Winter  D.  Kansas  City  Cable  R.  Co., 
73  Mo.  App.  173  [affirmed  in  160  Mo.  159, 
61  S.  W.  606]. 

Montana.— Collier  v.  Field,  1  Mont.  612. 
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Neic  York. —  Farmers'  Bank  v.  Blair,  44 
Barb.  641.  See  Meyers  v.  Stix,  13  N.  Y. 
Suppl.  301  [reversing  9  N.  Y.  Suppl.  805]. 

See  42  Cent.  Dig.  tit.  "Release,"  §  13. 
And  see  cases  cited  iw/m,  note  21. 

19.  Connecticut. —  Palmer  v.  Green,  6 
Conn.  14. 

Illinois. —  Benjamin  v.  McConnel,  9  111. 
536,  46  Am.  Dec.  474;  Murphy  v.  Halleran, 
50  111.  App.  594. 

Indiana. —  Leviston  v.  Junction  R.  Co.,  7 
Ind.  597. 

Maine. —  Lunt  r.  Stevens,  24  Me.  534. 

Massachusetts. —  Dunham  v.  Branch,  5 
Cush.  558;  Bender  v.  Sampson,  11  Mass.  42. 

Mississippi. —  Young  v.  Power,  41  Miss. 
197. 

Montana. —  Collier  v.  Field,  1  Mont.  612. 

NeiD  York. —  Dambmann  v.  Scliulting,  75 
N.  Y.  55;  Farmers'  Bank  v.  Blair,  44  Barb. 
641. 

Pennsylvania. — ^Albert  v.  Ziegler,  29  Pa. 
St.  50;  Miller  v.  Hemler,  5  Watts  &  S.  486. 

Tennessee. —  Smith  v.  Harris,  3  Sneed  553. 

See  42  Cent.  Dig.  tit.  "Release,"  §  13. 

Necessity  of  consideration  see  infra,  III, 
A,  1. 

20.  Arkansas. —  Levy  v.  Very,  12  Ark.  148; 
Miller  c.  Hemphill,  9  Ark.  488. 

Connecticut. —  Smith  v.  Lewis,  24  Conn. 
624,  63  Am.  Dec.  180. 

Indiana. —  See  Develin  v.  Riggsbee,  4  Ind. 
464;  Woodruff  r.  Dobbins,  7  Blackf.  582; 
Sinad  i;.  Patterson,  3  Blackf.  353. 

Michigan. —  See  Barton  v.  Gray,  57  Mich. 
622,  24  N.  W.  638.  ' 

Neio  Hampshire. —  See  McMurphy  v.  Gar- 
land, 47  N.  H.  316. 

Neio  York. — Delacroix  v.  Bulklev,  13  Wend. 
71. 

United  States. —  Culbertson  v.  Stillinger,  6 
Fed.  Cas.  No.  3,463,  Taney  75. 

See  42  Cent.  Dig.  tit.  "Release,"  §  14. 

21.  Alabama. —  Thomason  v.  Dill,  30  Ala. 
444;  Wallis  v.  Long,  16  Ala.  738.  See  Teague 
V.  Russell,  2  Stew.  420. 

Illinois. —  White  v.  Walker,  31  111.  422, 
434,  where  the  court  says :  "  It  was  an 
old  maxim  of  the  common  law,  that  an 
obligor  could  only  be  released  by  an  instru- 
ment of  as  high  dignity  as  that  by  which 
he  was  bound  —  being  obligated  by  a  seal, 
he  could  be  released  only  by  an  instrument 
under  seal.  Technically,  this  may  be  the 
rule  of  modern  times,  but  practically  it  is 
not  enforced." 

Indiana. —  Dickerson  v.  Ripley  County,  6 
Ind.  128,  63  Am.  Dec.  373. 
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C.  Necessity  of  Writing;  Implied  Release.  In  the  absence  of  statute, 
releases  are  not  required  to  be  in  writing ;  and  they  may  be  express  as  well  as 
implied  from  the  acts  of  the  parties  and  the  circumstances  of  the  case.^^ 

D.  Execution,  Acceptance,  and  Recordation.  It  has  been  held  that  a 
release  under  seal  need  not  be  signed,^*  but  it  must  be  delivered  to  the  person  in 
whose  favor  it  Avas  executed,  or  to  a  third  person  in  his  behalf/^  and  be  accepted 


Massachusetts. —  Tuson  v.  Crosby,  172 
Mass.  478,  52  N.  E.  744.  See  also  Hastings 
V.  Love  joy,  140  Mass.  261,  2  N.  E.  776,  54 
Am.  Eep.  462. 

Michigan. —  See  Blagborne  v.  Hunger,  101 
Mich.  375,  59  N.  W.  657. 

Missouri. —  Lancaster  v.  Elliot,  55  Mo. 
App.  249,  42  Mo.  App.  503. 

New  Hampshire. —  See  Nealey  i\  Cillej^  5 
N.  H.  26. 

Neio  York. —  Dearborn  v.  Cross,  7  Cow. 
48;  Lattimore  u.  Harsen,  14  Johns.  330.  See 
Mcintosh  V.  Minor,  37  N.  Y.  App.  Div.  483, 
55  N.  Y.  Suppl.  1074. 

Pennsylvania. — Anners  u.  Price,  2  Pa.  L.  J. 
347. 

England. —  See  Steeds  v.  Steeds,  22  Q.  B.  D. 
537,  58  L.  J.  Q.  B.  302,  60  L.  T.  Rep.  N.  S. 
318,  37  Wkly.  Rep.  378. 

See  42  Cent.  Dig.  tit.  "Release,"  §  14. 

22.  Alahama. —  Hand  Lumber  Co.  v.  Hall, 
147  Ala.  561,  41  So.  78. 

Maine. —  Ripley  v.  Crooker,  47  Me.  370, 
74  Am.  Dec.  491 ;  Dennett  v.  Lamson,  30 
Me.  223. 

Massachusetts. —  Gold  Medal  Sewing  Mach. 
Co.  V.  Harris,  124  Mass.  206. 

Neio  York. —  Beach  r.  Endress,  51  Barb. 
570.  See  Meyers  v.  Stix,  13  N.  Y.  Suppl. 
301  [reversing  9  N.  Y.  Suppl.  805]. 

North  Carolina. —  Burton  v.  Stamper,  41 
N.  C.  14. 

South  Dakota. —  Pierre  Nat.  Bank  of  Com- 
merce V.  Guthrie,  11  S.  D.  517,  78  N.  W. 
995. 

Tennessee. —  Nashville  First  Nat.  Bank  v. 
Shook,  100  Tenn.  436.  45  S.  W.  338. 

See  42  Cent.  Dig.  tit.  "Release,"  §  5. 

Writing  as  dispensing  with  consideration 
see  infra,  III,  A,  1. 

23.  Hand  Lumber  Co.  v.  Hall,  147  Ala. 
561,  41  So.  78  (where  A  sent  a  check  to  B, 
accompanied  by  a  voucher  stating  that  ac- 
ceptance of  the  check  was  in  full  satisfac- 
tion of  B's  rights  against  A;  and  B  indorsed 
and  collected  the  check,  but  retained  the 
voucher  without  signing  it;  and  the  court 
implied  a  release  by  B  of  A)  ;  Beach  v. 
Endress,  51  Barb.  (N.  Y.)  570  (holding  that 
from  the  voluntary  surrender  by  a  creditor 
to  the  debtor  of  the  evidence  of  the  claim 
for  its  cancellation,  the  law  will  imply  the 
release  and  discharge  of  any  right  of  action 
of  the  creditor  thereupon). 

Facts  held  not  to  show  a  release.— Mere 
refusal  to  pay  steamboat  fare  does  not  re- 
lease the  steamboat  company  from  liability 
for  injuries  negligently  caused  to  a  pas- 
senger. Northwestern  Union  Packet  Co.  v. 
Clough,  20  Wall.  (U.  S.)  528,  22  L.  ed.  406. 
Mere  refusal  to  accept  payment  does  not 
release  the  debt.    Cupit  v.  Jackson,  McClell. 


495,  28  Rev.  Rep.  735,  13  Price  721,  27  Rev. 
Rep.  722.  Writing  a  letter  to  a  railroad 
company,  upon  its  failure  to  perform  its 
contract  to  exchange  lands  with  the  writer, 
asking  when  it  would  move  its  tracks  from 
his  land  and  settle  for  its  use,  to  which  the 
company  answered  requesting  time  for  de- 
cision, without  ever  replying  further,  does 
not  show  a  release  of  the  company  from  the 
contract.  Union  Pac.  R.  Co.  v.  McAlpine, 
129  U.  S.  305,  9  S.  Ct.  286,  32  L.  ed.  673. 
One  having  a  joint  demand  against  two 
does  not  release  either  by  a  mere  verbal  ac- 
quiescence, unaccompanied  by  a  positive  as- 
sent on  sufficient  consideration,  in  an  ar- 
rangement by  which  it  is  agreed  between  the 
two  liable  that  one  shall  discharge  it.  Drake 
V.  Reed,  4  Stew.  &  P.  (Ala.)  192.  Likewise 
the  mere  assent  of  a  creditor  that  his  debtor 
may  make  an  assignment  for  the  benefit  of 
creditors.  Howlett  v.  Mills,  22  111.  341.  The 
presentation  by  a  creditor,  at  the  suggestion 
of  the  debtor,  of  an  account  from  Avhich 
certain  claims  have  been  omitted  for  the 
purpose  of  avoiding  litigation,  does  not  re- 
lease the  debtor  from  liability  on  the  omitted 
claims,  where  debtor  refuses  to  pay  the 
claims  shown  by  the  account.  Morrison  r. 
Leeds,  6  La.  591.  Where,  to  a  letter  from  B 
requesting  that  C  substitute  him,  B,  as 
his  debtor  instead  of  A,  C  replies  that  he 
has  received  B's  letter  and  "  noted  the  con- 
tents," A.  is  not  thereby  discharged.  Wildes 
V.  Fessenden,  4  Mete.    (Mass.)  12. 

24.  Taunton  v.  Pepler,  6  Madd.  166,  5(> 
Eng.  Reprint  1955.  See,  however,  Simpson 
V.  Moore,  6  Baxt.  (Tenn.)  371. 

However,  if  the  clear  intention  of  the 
parties  is  that  the  release  shall  not  be  ef- 
fective until  signed,  such  intention  will  pre- 
vail. Ambler  v.  Whipple,  20  Wall.  (U.  S.) 
546,  22  L.  ed.  403. 

Contemporaneous  agreement. —  A  release 
discharging  a  carrier  from  all  claim  for  per- 
sonal injuries  cannot  be  repudiated  on  the 
ground  that,  when  the  agent  obtained  it,  he 
agreed  that  at  the  time  of  delivering  it  to  the 
carrier  he  would  obtain  a  writing  stating  tliat, 
if  the  injuries  proved  more  than  of  a  merely 
trivial  character,  an  additional  amount  would 
be  paid,  and  that  the  aigent  delivered  the  re- 
lease, but  did  not  obtain  the  agreement  for 
the  additional  amount.  Smith  r.  Georgia  R, 
etc.,  Co.,  131  Ga.  470,  62  S.  E.  673. 

25.  Burtch  v.  Thorn,  7  Ind.  508;  Wil- 
liamson r.  McGinnis,  11  B.  Men.  (Ky.)  74, 
52  Am.  Dec.  561;  Leddy  r.  Barney,  139 
Mass.  394,  2  N.  E.  107;  Goodrich  r.  Walker, 
1  Johns.  Cas.  (N.  Y.)  250. 

The  delivery  may  be  actual  or  constructive; 
it  need  not  be  formal,  if  there  is  an  intent 
to  deliver,  and  any  act  evincing  such  intent; 
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by  the  person  released  or  a  third  person  acting  for  him.^^  Recording  acts  gen- 
erally do  not  require  the  recording  of  a  release  of  a  mere  personal  obhgation.^'' 

III.  CONSIDERATION.^^ 

A.  Necessity  —  l.  In  General.  A  release  must  either  be  under  the  seal  of 
the  releasor  or  be  supported  by  a  sufficient  consideration;  otherwise  it  is  nudum 
'pactum  and  void;^^  and  the  same  is  true  of  agreements  not  to  sue.^^  Mere  vol- 
untary declarations  made  by  a  creditor  that  a  debtor  is  discharged  or  released 
do  not  bind  him;     and  a  mere  written  receipt  in  full  of  all  demands  does  not 


it  may  even  be  implied  from  tlie  nature  of 
the  writing  itself  if  it  was  actually  executed 
as  a  release  and  intended  by  the  parties  to 
have  that  effect.  Williamson  t.  McGinnis, 
11  B.  Mon.  (Ky.),?4,  52  Am.  Dec.  561; 
Fitch  V.  rorman,"l4  Johns.  (N.  Y.)  172,  175; 
Goodrich  v.  Walker,  1  Johns.  Gas.  (N.  Y.) 
250. 

26.  Burtch  r.  Thorn,  7  Ind.  508;  Buck 
V.  Sanders,  1  Dana  (Ky. )  187;  Leddy  f. 
Barney,  139  Mass.  394,  2  N.  E.  107. 

27.  Rutherford  x.  Rutherford,  55  W.  Va. 
56,  47  S.  E.  240. 

28.  Consideration  in  general  see  Con- 
TEACTS,  9  Cyc.  308. 

29.  See  inpa.  III,  A,  2. 

30.  Alabama. —  Mobile,  etc.,  R.  Co.  v. 
Owen,  121  Ala.  505,  25  So.  612;  Maness  v. 
Henry,  96  Ala.  454,  11  So.  410;  Pounds  c. 
Richards,  21  Ala.  424;  Goodman  r.  Grilfm, 
3  Stew.  160.  But  see  Caldwell  v.  Gillis,  2 
Port.  526. 

California. —  Upper  San  Joaquin  Canal 
Co.  V.  Roach,  78  Cal.  552,  21  Pac.  304; 
Wheelock  v.  Pacific  Pneumatic  Gas  Co.,  51 
Cal.  223. 

Colorado. —  Heckman  v.  Manning,  4  Colo. 
543. 

Georgia. —  Stamper  v.  Hoyes,  25  Ga.  546 ; 
Bruton  v.  Wooten,  15  Ga.  570. 

Illinois. —  Davidson  v.  Burke,  143  111.  139, 
32  N.  E.  514,  36  Am.  St.  Rep.  367;  Wilson  i\ 
Keller,  9  111.  App.  347. 

Indiana. —  Pope  v.  Vajen,  121  Ind.  317,  22 
N.  E.  308,  6  L.  R.  A.  688;  Carter  f.  Zenblin, 
68  Ind.  436;  Jaqua  v.  Shewalter,  10  Ind. 
App.  234,  36  N.  E.  173,  37  N.  E.  1072. 

loioa. —  Fagg  v.  Hambel,  21  Iowa  140',  89 
Am.  Dec.  561 ;  Frentress  v.  Markle,  2  Greene 
553  [criticizing  Dillingham  v.  Estill,  3  Dana 

(Ky.)  21]. 

Kentucky. —  Lemaster  Burckhart,  2  Bibb 
25. 

Massachusetts. —  Dunham  v.  Branch,  5 
Cush.  558. 

Michigan. —  See  Knights  of  Columbus  v. 
Mclnerney,  153  Mich.  574,  117  N.  W.  166, 
126  Am.  St.  Rep.  541,  holding  that  where, 
by  force  of  the  provisions  of  a  benefit  certifi- 
cate, the  widow  and  children  of  a  deceased 
member  are  entitled  to  the  insurance,  though 
the  mother  of  deceased  was  designated  as 
beneficiary  in  the  certificate,  a  release,  given 
by  the  widow  without  consideration,  to  the 
mother,  of  her  claim  to  the  fund,  did  not  de- 
prive of  her  of  the  right  to  the  fund,  where  no 
action  was  taken  on  the  release,   and  the 
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money  was  still  in  the  hands  of  the  insurance 
company,  which  interpleaded  the  parties. 

Mississippi. —  Young  v.  Power,  41  Miss. 
197. 

Montana. —  Collier  v.  Field,  1  Mont.  612. 
Isfeio  Hampshire. —  Goodrich  v.  Foster,  20 
N.  H.  177. 

^eio  Yor/c— Gallo  v.  New  York,  15  N.  Y. 
App.  Div.  61,  44  N.  Y.  Suppl.  143;  Farmers' 
Bank  v.  Blair,  44  Barb.  641;  Foersch  v\ 
Blackwell,  14  Barb.  607;  Meyers  v.  Stix,  13 
N.  Y.  Suppl.  301;  Irvine  v.  Milbank,  14 
Abb.  Pr.  N.  S.  408;  Jackson  v.  Stackhouse,  1 
Cow.  122,  13  Am.  Dec.  514;  Seymour  v. 
Minturn,  17  Johns.  169,  8  Am.  Dec.  380. 

Ohio. —  Yanney  v.  Hine,  13  Ohio  Cir.  Ct. 
585,  5  Ohio  Cir.  Dec.  301. 

Pennsylvania. —  Codding  v.  Wood,  112  Pa. 
St.  371,  3  Atl.  455;  Kidder  r.  Kidder,  33 
Pa.  St.  268;  Albert  v.  Ziegler,  29  Pa.  St. 
50;  Schuylkill  Nav.  Co.  v.  Harris,  5  Watts 
&  S.  28;  Whitehill  v.  Wilson,  3  Penr.  &  W. 
405,  24  Am.  Dec.  326;  Mannerbach  v.  Kep- 
pleman,  2  Woodw.  137. 

Rhode  Island. —  Collyer  v.  Moulton,  9  R.  I. 
90,  98  Am.  Dec.  370. 

Vermont. —  Wright  v.  Allen,  4  Vt.  572. 

See  42  Cent.  Dig.  tit.  "Release,"  §  18. 

31.  Muller  v.  Swanton,  140  Cal.  249,  73 
Pac.  994;  Auburn  First  Nat.  Bank  v.  Mar- 
shall, 73  Me.  79 ;  Commercial,  etc.,  Nat.  Bank 
f.  McCormick,  97  Md.  703,  55  Atl.  439;  Har- 
rison V.  Close,  2  Johns.  (N.  Y.)  448,  3  Am. 
Dec.  444. 

32.  Illinois. —  Wilson  v.  Keller,  9  111.  App. 
347. 

Kentucky. —  Nelson  v.  Cartmel,  6  Dana  7. 

l^ew  Jersey. —  Irwin  v.  Johnson,  36  N.  J. 
Eq.  347  [overruling  Leddel  v.  Starr,  20  N.  J. 
Eq.  274],  holding  that  there  is  no  distinctioR 
between  releases  at  law  and  equitable  releases. 

New  York. —  Doty  v.  Wilson,  5  Lans.  7. 

Texas. —  Dugan  v.  McDonald,  2  Tex.  355. 

England. —  De  Bussche  v.  Alt,  8  Ch.  D. 
286,  3  Aspin.  384,  47  L,  J.  Ch.  381,  38  L.  T. 
Rep.  N.  S.  370;  Lodge  v.  Dicas,  3  B.  &  Aid. 
611,  22  Rev.  Rep.  497,  5  E.  C.  L.  352;  Harris 
V.  Goodwyn,  9  Dovd,  P.  C.  400,  10  L.  J. 
C.  P.  62,  2  Man.  &  G.  405,  2  Scott  N.  R. 
459,  40  E.  C.  L.  664;  Peace  v.  Hains,  11 
Hare  151,  17  Jur.  1091,  45  En<T.  Ch.  151, 
68  Eng.  Reprint  1226  (writing  by  creditor 
in  an  account  book  opposite  the  entry  of  a 
debt  "  not  to  be  enforced "  does  not  release 
the  indebtedness)  ;  Cross  v.  Sprigg,  6  Hare 
552,  13  Jur.  785,  18  D.  J.  Ch.  204,  31  Eng. 
Ch.  552,  67  Eng.  Reprint  1283;  Jorden  V, 
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operate  as  a  release  from  liability  unless  under  seal.^^  However,  by  statute  in 
some  of  the  states,  written  releases  have  been  extended  the  efficacy  accorded  at 
common  law  to  releases  under  seal,  that  is,  no  consideration  is  necessary  to  support 
them.^"^ 

2.  Releases  Under  Seal.  A  release  under  seal  is  good  without  consideration 
of  any  Idnd  whatever.^^  It  is  sometimes  said  that  a  seal  imports  consideration 
or  that  the  use  of  the  seal  creates  a  conclusive  presumption  of  consideration,^^ 
but  the  fact  is  that  at  common  law  a  seal  obviated  the  necessity  of  any  consid- 
eration whatever.^^  By  statute,  in  many  states  of  this  country,  the  common-law 
efficacy  of  seals  has  been  abohshed,^^  so  that  adequate  legal  consideration  is  essen- 
tial to  the  support  of  all  releases. 


Money,  5  H.  L.  Cas.  185,  23  L.  J.  Ch.  865, 
10  Eng.  Reprint  868;  In  re  Hancock,  57  L.  J. 
Ch.  793,  59  L.  T.  Rep.  N.  197,  36  Wkly. 
Rep.  710;  Cupit  V.  Jackson,  McClell.  495,  28 
Rev.  Rep.  735,  13  Price  721,  27  Rev.  Rep.  722; 
Tufnell  V.  Constable,  8  feim.  69,  8  Eng.  Ch.  69, 
59  Eng.  Reprint  28;  Stackhouse  v.  Barnston, 
10  Ves.  Jr.  453,  32  Eng.  Reprint  921 ;  Byran 
r.  Godfrey,  4  Vesr  Jr.  6,  31  Eng.  Reprint  3. 
Compare  Yeomans  v.  Williams,  -  L.  R.  1  Eq. 
184,  35  Beav.  130,  35  L.  J.  Ch.  283,  55  Eng. 
Reprint  844. 

See  42  Cent.  Dig.  tit.  "Release,"  §  18. 

33.  Alabama. —  Willoughby  v.  Hannon, 
(1908)  47  So.  241. 

Arkansas. — ^  Reynolds  v.  Reynolds,  55  Ark. 

369,  18  S.  W.  377. 

Connecticut. —  Warren  v.  Skinner,  20  Conn. 
559. 

Georgia. —  Stamper  v.  Hayes,  25  Ga.  546. 

Illinois. —  Bingham  v.  Browning,  197  111. 
122,  64  N.  E.  317. 

Maine. — Auburn  First  Nat.  Bank  v.  Mar- 
shall, 73  Me.  79;  Ripley  v.  Crooker,  47  Me. 

370,  74  Am.  Dec.  491;  Dennett  i'.  Lamson, 
30  Me.  223. 

Maryland. —  Prudential  Ins.  Co.  of  America 
V.  Cottingham,  103  Md.  319,  68  Atl.  359; 
Snowden  v.  Reid,  67  Md.  130,  8  Atl.  661,  10 
Atl.  175. 

Massachusetts. —  Gold  Medal  Sewing  Mach. 
Co.  V.  Harris,  124  Mass.  206;  Sigourney  v, 
Sibley,  21  Pick.  101,  3Z  Am.  Dec.  248. 

England. —  Lee  v.  Lancashire,  etc.,  R.  Co., 
L.  R.  6  Ch.  527,  25  L.  T.  Rep.  N.  S.  77,  19 
Wkly.  Rep.  729;  Foster  v.  Dawber,  6  Exch. 
839,  20  L.  J.  Exch.  385. 

See  42  Cent.  Dig.  tit.  "Release,"  §  18. 

Contra. —  Holmes  v.  Holmes,  129  Mich.  412, 
89  N.  W.  47,  95  Am.  St.  Rep.  444;  Green  v. 
Langdon,  28  Mich.  221 ;  Carpenter  v.  Soule, 
88  N.  Y.  251,  42  Am.  Rep.  248;  Ferry  v. 
Stephens,  66  N.  Y.  321;  Gray  v.  Bartin,  55 
N.  Y.  68,  14  Am.  Rep.  181.  The  Michigan 
and  New  York  decisions  reach  the  result 
they  do  on  the  ground  that  such  a  receipt, 
showing  an  intention  to  accept  a  less  sum 
in  discharge  of  the  whole,  amounts  to  a  valid 
gift. 

34.  Rogers  v.  Kimball,  (Cal.  1897)  40 
Pac.  719;  Miller  v.  Fox,  111  Tenn.  336,  76 
S.  W.  893,  895;  Williams  v.  Hitchings,  10 
Lea  (Tenn.)  326;  Warren  Gentry,  21 
Tex.  Civ.  App.  151,  50  S.  W.  1025. 

35.  Alabama. —  Pearson  v.  Darrington,  32 
Ala.  227. 


Colorado. —  Tiger  v.  Lincoln,  1  Colo.  394. 
Florida.— Union  Bank  v.  Call,  5  Fla.  409. 
Illinois. —  Mills  v.  Larrance,  186  HI.  635, 

58  N.  E.  219. 

Maine. —  Duffv  V.  Metropolitan  L.  Ins.  Co., 
94  Me.  414,  418,  47  Atl.  905;  Staples  v. 
Wellington,  62  Me.  9. 

Maryland. —  Ingersoll  v.  Martin,  58  Md. 
67,  42  Am.  Rep.  322. 

Missouri. —  Saunders  v.  Blythe,  112  Mo.  1, 
20  S.  W.  319;  Winter  v.  Kansas  City  Cable 
R.  Co.,  73  Mo.  App.  173  [affirmed  in  160  Mo. 
159,  61  S.  W.  606]. 

New  Jersey. —  Wain  v.  Wain,  58  N.  J.  L. 
640,  34  Atl.  1068;  Braden  v.  Ward,  42 
N.  J.  L.  518. 

New  York. —  Ham  v.  Van  Orden,  84  N.  Y. 
257;  Finch  v.  Simon,  61  N.  Y.  App.  Div. 
139,  70'  N.  Y.  Suppl.  361 ;  Homans  v.  Tyng, 
56  N.  Y.  App.  Div.  383,  67  N.  Y.  Suppl.  792; 
Stearns  v.  Tappin,  5  Duer  294. 

North  Carolina. —  Barnes  v.  W^ard,  45  N.  C. 
93,-  57  Am.  Dec.  590. 

Pennsylvania. —  Schuylkill  Nav.  Co.  v.  Har- 
ris, 5  Watts  &  S.  28;  Tyson  v.  Dorr,  6  Whart. 
256;  Benson  r.  Mole,  9  Phila.  66. 

South  Carolina. —  Sheer  V.  Austin,  2  Rich. 
330. 

United  States. —  Wabash  Western  R.  Co.  V. 
Brow,  65  Fed.  941,  13  C.  C.  A.  222. 

England. —  In  re  Hancock,  57  L.  J.  Ch.  793, 

59  L.'  T.  Rep.  N.  S.  197,  36  Wkly.  Rep.  710; 
Preston  v.  Christmas,  2  Wils.  C.  P.  86. 

See  42  Cent.  Dig.  tit.  "Release,"  §  19. 

36.  Colorado. —  Tiger  v.  Lincoln,  1  Colo. 
394. 

Illinois. —  Mills  v.  Larrance,  186  111.  635, 

58  N.  E.  219. 

Missouri. —  Winter  v.'  Kansas  Citv  Cable 
R.  Co.,  73  Mo.  App.  173  [affirmed  in  160  Mo. 
159,  61  S.  W.  606]. 

Vermont. —  Brown  v.  Marsh,  7  Vt.  320. 

England. —  In  re  Hancock,  57  L.  J.  Ch.  793, 

59  L.  T.  Rep.  N.  S.  197,  36  Wkly.  Rep.  710. 
See  42  Cent.  Dig.  tit.  "Release,"  §  19. 

37.  See  cases  cited  supra,  note  35. 

38.  See  Seals. 

39.  See  cases  cited  infra,  this  note. 

A  seal  is  made  only  presumptive  evidence 
of  consideration  by  statute  in  some  states. 
Green  v.  Langdon,' 28  Mich.  221;  Winter  v. 
Kansas  City  Cable  R.  Co.,  73  j\to.  App.  173 
[affirmed  in  160  :^ro.  159.  61  S.  W.  6001  ; 
Wabash  Western  R.  Co.  v.  Brow,  65  Fed.  941, 
13  C.  C.  A.  222.  In  other  states  sucli  stat- 
utes  have   been   construed   not   to  include 
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B.  What  Constitutes  —  1.  In  General.  Consideration  as  relating  to  releases 
may  be  defined  as  some  detriment  to  the  releasee  or  some  benefit  to  the  releasor, 
moving  from  the  releasee  or  some  one  in  his  behalf.^*^  To  support  a  parol  release 
there  must  be  a  legal  or  valuable  consideration  as  distinguished  from  a  good  or 
meritorious  consideration,  which  is  one  based  on  blood  relationship  or  love  and 
affection.*^  An  executory  promise  on  the  part  of  the  releasee  may  afford  a  legal 
consideration  for  a  release.*^  A  consideration  for  a  release  moving  from  a  third 
person  on  behalf  of  the  releasee  to  the  releasor  or  from  the  releasee  to  a  third 
person  at  the  request  or  by  the  acquiescence  of  the  releasor  is  as  adequate  as  a 
consideration  moving  directly  from  the  releasee  to  the  releasor. 

2.  Payment  of  Disputed  Claim.  Where  there  is  a  hona  fide  dispute  as  to  the 
existence  or  the  amount  of  indebtedness,  the  payment  by  the  debtor  of  less  than 
the  whole  amount  of  the  creditor's  claim  constitutes  consideration  for  his  release 


sealed  releases.  Wain  r.  Wain,  58  N.  J,  L. 
640,  34  Ail.  1068;  Braden  r.  Ward,  42 
N.  J.  L.  518;  Finch  r.  Simon,  61  N.  Y.  App. 
Div.  139,  70  N.  Y.  Suppl.  361;  Homans  r. 
Tyng,  56  N.  Y.  App.  Div.  383,  67  N.  Y.  Suppl. 
792. 

40.  Walther  r.  Briggs,  69  Minn.  98,  71 
N.  W.  909;  Rucker  r.  Bolles,  80  Fed.  504, 
513,  25  C.  C.  A.  600,  where  the  court  says: 
"  If  one  party  to  a  contract  agrees  to  release 
the  opposite  party  therefrom  in  consideration 
of  his  doing  some  act  which  he  is  under  no 
obligation  to  do,  the  doing  of  that  act  is 
a  sufficient  consideration  for  the  release,  al- 
though it  was  not  beneficial  to  the  first 
party."  See  Contracts,  9  Cyc.  308.  Com- 
pare  Rockefeller  v.  Wedge,  149  Fed.  130,  79 
C.  C.  A.  26. 

41.  See  Contracts,  9  Cyc.  319.  Compare 
Arnold  v.  Park,  8  Bush  (Ky.)  3  (where 
sufficient  legal  consideration  was  in  fact 
present)  ;  Landon  v.  Hutton,  50  N.  J.  Eq. 
500,  25  Atl.  953  (holding  that  a  writing  not 
rmder  seal,  by  which  a  father  undertakes  to 
release  a  portion  of  a  debt  due  from  his 
deceased  son-in-law,  in  order  to  aid  the 
daughter  in  liquidating  the  indebtedness  of 
her  husband,  is  not  supported  by  such  a 
meritorious  consideration  as  will  entitle  it 
to  be  enforced  in  equity). 

42.  Lease  r.  Pennsylvania  Co.,  10  Ind. 
App.  47,  37  N.  E.  423;  Smith  r.  St.  Paul, 
etc.,  R.  Co.,  60  Minn.  330,  62  N.  W.  392 
(holding  that  a  contract  by  which  an  em- 
ployee, in  consideration  of  an  agreement  by 
his  employer  to  give  him  work  as  long  as  he 
is  able  to  perform  it,  releases  the  claim  for 
prior  injuries  alleged  to  have  resulted  from 
the  employer's  negligence,  is  not  void  for 
lack  of  mutuality)  ;  ^leyers  v.  Stix,  13  N.  Y. 
Suppl.  301  [reversing  9  N.  Y.  Suppl.  805] 
(holding  that  a  release  resulting  from  an 
offer  of  a  creditor  to  release  his  debtor  upon 
certain  conditions,  which  are  performed  be- 
fore the  offer  to  release  is  withdrawn,  cannot 
be  objected  to  for  lack  of  mutuality).  See 
Contracts,  9  Cyc.  323  et  seq. 

43.  /wcZmna.— Scott  v.  Scott,  105  Ind.  584, 
5  N.  E.  397;  Hunt  v.  iJederick,  105  Ind.  555, 
5  K  E.  710;  Woodberry  r.  Duvall,  15  Ind. 
160;  Jones  v.  Austin,  26  Ind.  App.  399,  59 
N.  E.  1082. 

KentucJcy. —  Conn  v.  Hord,  1  B.  Mon.  83. 
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Maryland. —  Spitze  v.  Baltimore,  etc.,  R. 
Co.,  75  Md.  162,  23  Atl.  307,  32  Am.  St.  Rep. 
378. 

Michigan. — Averill  v.  Wood,  78  Mich.  342, 
44  N.  W.  381. 

Missouri. —  Strode  v.  St.  Louis  Transit  Co., 
197  Mo.  616,  95  S.  W.  851. 

Neio  TorA;.— Backus  v.  Fobes,  20  N.  Y. 
204;  Compton  r.  Elliott,  48  N.  Y.  Super. 
Ct.  211. 

United  States. —  Indianapolis  Rolling  Mill 
Co.  V.  St.  Louis,  etc.,  R.  Co.,  120  U.  S.  256, 
7  S.  Ct.  542,  30  L.  ed.  639. 

See  42  Cent.  Dig.  tit.  "Release,"  §  22. 

Illustrations. — An  undertaking  by  a  bank- 
rupt at  request  of  A  to  pay  a  stated  amount 
to  the  creditors  other  than  A  and  to  pro- 
cure a  dismissal  of  the  proceedings  in  bank- 
ruptcy is  sufficient  to  support  A's  release  of 
his  claim.  Scott  v.  Scott,  105  Ind.  584,  5 
N.  E.  397.  The  selling  to  the  continuing 
partner  by  the  retiring  partner  of  his  in- 
terest in  the  firm  assets  at  an  agreed  price 
sustains  his  release  by  firm  creditors  of  lia- 
bility to  them  for  firm  debts.  Jones  v. 
Austin,  26  Ind.  App.  399,  59  N.  E.  1082. 
Likewise  where  the  value  of  the  outgoing 
partner's  interest  is  fiixed  by  arbitration. 
Backus  V.  Fobes,  20  N.  Y.  204.  Release  by 
A  of  his  claim  against  B  in  consideration 
of  B's  buying  a  house  from  C  see  Averill  v. 
Wood,  78  Mich.  342,  44  N.  W.  381.  Part 
pa^Tnent  by  C  of  A's  claim  against  B  for 
a  release  of  the  whole  claim  see  Indianapolis 
Rolling-Mill  Co.  v.  St.  Louis,  etc.,  R.  Co., 
120  U.  S.  256,  7  S.  Ct.  542,  30  L.  ed.  639. 
Release  of  a  street  railroad  company  by  A, 
the  driver  of  B's  wagon  when  a  collision  oc- 
curred with  a  street  car,  in  consideration  of 
the  payment  of  a  specified  sum  to  B,  binds 
A.  Strode  v.  St.  Louis  Transit  Co.,  197  Mo. 
616,  95  S.  W.  851.  The  release  of  a  railroad 
company  by  an  employee  from  liability  for 
personal  injuries  in  consideration  of  a  pay- 
ment to  him  by  the  railroad's  relief  or- 
ganization, of  which  he  was  a  member,  is 
valid.  Spitze  v.  Baltimore,  etc.,  R.  Co.,  75 
Md.  162,  23  Atl.  307,  32  Am.  St.  Rep.  378. 

The  release,  however,  must  be  a  release  of 
the  debtor  and  not  a  promise  to  the  person 
from  whom  the  consideration  moves  to  re- 
lease the  debtor.  Low  r.  Foss,  121  Mass. 
531. 
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from  the  entire  sum/"*  or  for  the  release  also  of  other  claims  of  the  creditor  which 
are  either  unliquidated,  honestly  disputed,  or,  if  liquidated  and  undisputed, 
aggregate  less  than  the  entire  sum  paid.^^ 

3.  Performance  of  Legal  Obligation  —  a.  In  General.  A  release  of  a  legal 
obligation  for  which  the  consideration  is  the  performance  by  the  releasee  of  some 
other  undisputed  legal  duty  owing  by  him  to  the  releasor  or  to  a  third  person 
is  invalid  for  want  of  consideration.  So  the  full  performance  of  one  obligation 
is  not  consideration  for  the  discharge  of  that  obligation  and  the  release  of  a  second 
obhgation.'*^ 

b.  Part  Payment.  The  authorities  are  numerous  and  uniform  in  holding  that 
a  payment  in  money  on  the  day  the  same  is  due  and  payable  by  the  debtor,  at 
the  place  where  he  was  bound  to  make  it,  of  a  sum  less  than  the  whole  of  an  undis- 
puted liquidated  indebtedness,  affords  no  legal  consideration  for  an  agreement 
of  the  creditor  to  discharge  the  liability  of  the  debtor  for  the  residue. ^'^    Of  course 


44.  Bingham  v.  Browning.  197  111.  122,  64 
N.  E.  317;  Wenz  r.  Meyersolm,  59  N.  Y. 
App.  Div.  130,  68  Y.  Suppl.  1091;  Hig- 
ginson  r.  New  York  Second  Nat.  Bank,  59 
Hun  (N.  Y.)   183,  13  N.  Y.  Suppl.  443. 

However,  if  the  debtor  is  not  acting  in 
good  faith,  but  denies  the  indebtedness 
merely  to  vex  and  harass  the  creditor  and 
to  delay  collection  of  the  debt,  a  release  for 
less  than  the  entire  indebtedness  is  no  bar 
to  the  creditor.  Fitzgerald  i\  Smith,  1  Ind. 
310;  Rauen  r.  Prudential  L.  Ins.  Co.,  129 
Iowa  725,  106  N.  W.  198;  Winter  v.  Kansas 
Citv  Cable  R.  Co.,  73  Mo.  App.  173  [affirmed 
in  160  Mo.  159,  61  S.  W.  606];  Fire  Ins. 
Assoc.  V.  Wickham,  141  U.  S.  564,  12  S.  Ct. 
84,  35  L.  ed.  860.  Compare  Prudential  Ins. 
Co.  V.  Cottingham,  103  Md.  319,  63  Atl.  359. 

45.  The  Cayuga,  59  Fed.  483,  8  C.  C.  A. 
188. 

46.  Georgia. —  Richmond,  etc.,  R.  Co.  v. 
Walker,  92  Ga.  485,  17  S.  E.  604  (holding 
that  where  a  railroad  company  negligently 
injures  one  of  its  employees,  and  has  him 
treated  by  its  surgeon,  a  pajonent  made  by 
the  company  to  the  surgeon,  even  at  the 
employee's  request,  is  no  consideration  for 
a  release  by  the  employee  for  all  damages 
caused  by  the  injury,  since  the  company 
is  liable  for  the  expenses  of  the  treatment)  ; 
Carlton  v.  Western,  etc.,  R.  Co.,  81  Ga.  531, 
7  S.  E.  623  (holding  that  an  agreement  by 
one  injured  while  in  the  employ  of  another  to 
receive  in  satisfaction  of  his  claim  for  both 
wages  and  damages  the  wages  to  which  he 
is  entitled  by  his  contract  of  hiring,  and 
concerning  which  there  is  no  dispute,  is,  as 
to  the  claim  for  damages,  without  considera- 
tion ) . 

loioa. —  Early  v.  Burt,  68  Iowa  716,  28 
N.  W.  35. 

Kentucky. —  Brayden  v.  Goulman,  1  T.  B. 
Mon.  115. 

Massachusetts. —  Petty  v.  Allen,  134  Mass. 
265. 

Minnesota. —  Hale  v.  Dressen,  76  Minn. 
183,  78  N.  W.  1045,  holding  that  a  release 
from  personal  liability  of  the  guarantor  of 
mortgage  notes  for  his  promise  after  he  be- 
came owner  of  the  property  to  care  for  the 
property  without  charge,  to  collect  the  rents 
and  apply  them  to  the  payment  of  interest, 


taxes,  insurance,  and  repairs  until  sale  of 
the  premises,  is  nudum  pactum. 

South  Carolina. —  Hawkins  v.  Collins,  61 
S.  C.  537,  39  S.  E.  768. 

United  States. —  Hanson  v.  Fowle,  11  Fed. 
Cas.  No.  6,042,  1  Sawy.  539. 

See  42  Cent.  Dig.  tit.  "Release,"  §  22. 

Compare  Lattimore  v.  Harsen,  14  Johns. 
(N.  Y.)  330. 

The  release  of  a  tort-feasor  for  the  con- 
version of  chattels  for  his  return  of  part  of 
them  is  without  consideration  (Fitzgerald 
V.  Smith,  Smith  (Ind.)  162;  Puff  v.  Puff, 
104  S.  W.  332,  31  Ky.  L.  Rep.  939;  Hawkins 
V.  Collins,  61  S.  C.  537,  39  S.  E.  768),  unless 
he  delivers  them  to  the  owner  at  his  request 
at  some  place  other  than  the  place  of  con- 
version  (Petty  V.  Allen,  134  Mass.  265). 

47.  Low  V.  Foss,  121  Mass.  531,  holding 
that  the  promise  of  a  debtor  to  a  creditor 
to  pay  all  his  creditors  other  than  A  is  no 
consideration  for  A's  release  of  him. 

48.  Knights  Templars,  etc.,  L.  Indem.  Co, 
r.  Crayton,  110  111.  App.  648  {affirmed  in 
209  111.  550,  70  N.  E.  1066]  ;  Slewing  v. 
Tackle,  112  Mo.  App.  414,  86  S.  W.  1103; 
Harrison  v.  Murrav  Iron  Works  Co.,  96  Mo. 
App.  348,  70  S.  W.  261;  Swaggard  v.  Han- 
cock, 25  Mo.  App.  596;  Woodall  v.  Pacific 
Mut.  L.  Ins.  Co.,  (Tex.  Civ.  App.  1904)  79 
S.  W.  1090.  Compare  Chicago,  etc.,  R.  Co. 
V.  Clark,  178  U.  S.  353,  20  S.  Ct.  924,  44 
L.  ed.  1099  [reversing  92  Fed.  968,  35 
C.  C.  A.  120]. 

49.  Illinois. —  Hayes  v.  Massachusetts  Mut. 
L.  Ins.  Co.,  125  111.  626,  18  N.  E.  322,  1 
L.  R.  A.  303;  Murphy  v.  Halleran,  50  111. 
App.  594. 

Indiana. —  Fensler  r.  Prather,  43  Ind.  119; 
Zuelly  V.  Casper,  37  Ind.  App.  186,  76  N.  E. 
646. 

loiua. —  Rauen  r.  Prudential  L.  Ins.  Co., 
129  Iowa  725,  106  N.  W.  198:  Bender  r. 
Been,  78  Iowa  283,  43  N.  W  210.  5  L.  R.  A. 
596.  Compare  Langworthy  r.  Woodworth, 
13  Iowa  530. 

Maine. —  Lee  r.  Oppenheimer,  32  Me.  253: 
Bailey  v.  Day,  26  Me  88. 

Maryland. —  Prudential  Ins.  Co.  v.  Cotting- 
ham, 103  Md.  319,  63  Atl.  350;  Commercial, 
etc.,  Nat.  Bank  r.  McCormick,  07  IVId.  703, 
55  Atl.  439 ;  Emmittsburg  R.  Co.  r.  Donoghue, 
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the  release  will  be  valid  if  it  be  sealed/"  or  if  the  creditor  accepts  such  a  payment 
from  a  third  person  not  acting  in  making  same  as  the  agent  of  the  debtor,^^  or 
if,  besides  the  part  payment,  additional  collateral  consideration,  however  slight, 
be  present. 

4.  Promise  to  Give  or  Giving  Employment.  A  promise  by  the  releasee  to  employ 
the  releasor  for  a  definite  time  or  for  a  period  which  may  be  made  certain  may 
be  a  valid  consideration  for  a  release  of  the  employer  by  the  employee  of  a  claim 
for  personal  injuries.^^    The  contrary  has  been  held,  however,  where,  at  the  time 


67  Md.  383,   10  Atl.  233,   1  Am.  St.  Rep. 
396;  Maddux  v.  Eevans,  39  Md.  499;  Booth 
v..  Campbell,  15  Md.  569,  8  Md.  107;  Gurley 
Hiteshue,  5  Gill  222. 

Massachusetts. —  Tyler  v.  Odd  Fellows' 
Mut.  Relief  Assoc.,  145  Mass.  134,  13  N.  E. 
360;  Bemis  v.  HoseleV,  16  Gray  63;  Smith 
V.  Bartholome\y,  1  Mete.  270,  35  Am.  Dec. 
365. 

Missouri. —  Winter  v.  Kansas  City  Cable 
R.  Co.,  73  Mo.  App.  173  [affirmed  in  160 
Mo.  159,  61  S.  W.  606]. 

Nelraska. —  Fitzgerald  "r.  Fitzgerald,  etc., 
Constr.  Co.,  44  Nebr.  463,  62  N.'W.  899. 

North  Carolina. —  Jones  v.  Mizell,  104 
N.  C.  9,  10  S.  E.  79. 

Pennsylvania. —  See  Bixler  v.  Kunkle,  17 
Serg.  &  R.  298;  Evesson  v.  Ziegfeld,  22  Pa. 
Super,  Ct.  79. 

Texas. —  Woodall  v.  Pacific  Mut.  L.  Ins. 
Co.,  (Civ.  App.  1904)  79  S.  W.  1090. 

WasMnqton. —  Sanford  v.  Royal  Ins.  Co., 
11  Wash.  653,  40  Pac.  609. 

^yisconsin. —  Plerman  v.  Sclilesinger,  114 
\Vis.  382,  90  N.  W.  400,  91  Am.  St.  Rep. 
922. 

United,  States. —  Fire  Ins.  Assoc.  v.  Wick- 
ham,  141  U.  S.  504,  12  S.  Ct.  84,  35  L.  ed. 
860;  U.  S.  V.  Bostwich,  94  U.  S.  53,  67,  24 
L.  ed.  65. 

England. —  Foakes  r.  Beer,  9  App.  Cas. 
605,  54  L.  J.  Q.  B.  130,  51  L.  T.  Rep.  X.  S. 
833,  33  Wkly.  Rep.  233;  Pinnel's  Case,  5 
Coke  117a,  77  Eng.  Reprint  237;  Fitch  v. 
Sutton,  5  East  230,  1  Smith  K.  B.  415. 

See  42  Cent.  Dig.  tit.  "Release,"  §  25. 

Illustrations  see  Hayes  v.  Massachusetts 
Mut.  L.  Ins.  Co.,  125  111.  026,  18  N.  E.  322, 
1  L.  R,  A.  303  (pa;yTiient  of  less  than  the 
face  value  of  a  matured  life  insurance  pol- 
icy) ;  Fensler  v.  Prather,  43  Ind.  119  (hold- 
ing that  payment  by  a  retired  member  of 
a  partnership,  who  held  an  indemnity  against 
the  old  firm's  debts  given  to  him  by  the 
continuing  partners,  of  one  half  the  face  of 
a  firm  note  is  no  consideration  for  a  promise 
of  the  payee  to  him  to  look  to  firm  assets 
for  the  balance  of  the  note)  ;  Tyler  v.  Odd- 
Fellows'  Mut.  Relief  Assoc.,  145  Mass.  134, 
13  N.  E.  360  (where  it  appeared  that  the 
son  of  a  member  of  a  mutual  relief  associa- 
tion who  was  in  fact  entitled  to  the  whole 
of  the  fund  payable  on  his  father's  death, 
on  making  claim  therefor,  was  informed  by 
the  president  that  only  a  part  of  the  fund 
was  due  to  him,  and  that  the  balance  be- 
longed to  another  person,  who  had  been 
named  as  a  beneficiary;  that  he,  in  good 
faith,  without  disputing  this,  accepted  the 

[III,  B,  3,  b] 


smaller  sum,  and  signed  a  release  in  full; 
and  that  the  remainder  of  the  money  was 
then  paid  to  the  person  supposed  to  be  en- 
titled tliereto ;  and  it  was  held  that  the  re- 
ceipt of  a  part  of  the  sum  due  was  not  a 
consideration  sufficient  to  support  a  release 
executed  by  him  to  the  insurance  association 
in  full  satisfaction  of  the  entire  sum  due). 

If  the  claim  is  unliquidated  this  rule  does 
not  applv.  Baird  v.  U.  S.,  96  U.  S.  430,  24 
L.  ed.  703. 

50.  See  supra,  III,  A,  2. 

51.  Wilks  v.  Slaughter,  49  Ark.  235,  4 
S.  W.  700;  Gordon  v.  Moore,  44  Ark.  349, 
51  Am.  Rep.  600;  Lee  f.  Oppenheimer,  32 
Me.  253 ;  Winter  r.  Kansas  City  Cable  R. 
Co.,  73  Mo.  App.  173  [affirmed  in  160 
Mo.  159,  61  S.  W.  006'];  Indianapolis 
Rolling-Mill  Co.  r.  St.  Louis,  etc.,  R.  Co., 
120  U.  S.  256,  7  S.  Ct.  542,  30  L.  ed. 
639. 

52.  Prudential  Ins.  Co.  v.  Cottingham,  103 
Md.  319,  63  Atl.  359;  Jones  v.  Wilson,  104 
X.  C.  9,  10  S.  E.  79  (refraining  from  bidding 
at  a  mortgage  sale)  ;  Herman  v.  Sclilesinger, 
114  Wis.  382,  90  N.  W.  460^.  91  Am.  St. 
Rep.  922  (where,  in  addition  to  part  pay- 
ment, the  debtor  gave  the  creditor  ahsolute 
title  to  property  held  by  the  creditor  as 
collateral  and  waived  his  right  to  take  ad- 
vantage of  the  federal  bankruptcy  law). 

For  instance,  if  part  payment  be  made  at 
a  different  jDlace  or  an  earlier  time,  or  in 
other  s])ecies  of  property.  Warren  v.  Skin- 
ner, 20  Conn.  559 ;  Burch  v.  Hubbard,  48  HI. 
164;  Brooks  v.  White,  2  Mete.  (Mass.)  283, 
37  Am.  Dec.  95;  Nashville  First  Nat.  Bank 
r.  Shook,  100  Tenn.  436,  45  S.  W.  338  (hold- 
ing that  payment  made  by  one  of  several  co- 
obligors  on  a  note  of  his  proportion  thereof 
before  maturity  is  sufficient  consideration  to 
support  an  oral  release  to  him  by  the 
obligee)  ;  Kirchoff  v.  Voss,  67  Tex.  320,  3 
S.  W.  548  (where  A  was  liable  to  B  on  two 
notes  aggregating  three  hundred  and  fifty 
dollars,  and  before  either  note  was  due  he 
paid  him  one  hundred  dollars,  and  gave  B 
his  note  for  one  hundred  and  fifteen  dollars, 
payable  at  an  earlier  date  than  the  later 
maturing  of  the  original  notes)  ;  Fire  Ins. 
Assoc.  V.  Wickham,  141  U.  S.  564,  12  S.  Ct. 
84,  35  L.  ed.  860. 

53.  Pennsvlvania  Co.  V.  Dolan,  6  Ind.  App. 
109,  32  N.^E.  802,  51  Am.  St.  Rep.  289 
("steady  and  permanent  employment"); 
Hobbs  r.  Brush  Electric  Light  Co.,  75  Mich. 
550,  42  N.  W.  905  ("steadv  work")  ;  Smith 
V.  St.  Paul,  etc.,  R.  Co.,  60  Minn.  330,  62 
N.  W.  392   (promise  to  give  releasor  work 
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of  signing  the  release,  the  releasor  was  already  in  the  releasee's  employ  in  the 
same  capacity  and  on  the  same  terms  and  conditions.^* 

5.  Mutual  Releases.  Mutual  releases  of  the  respective  obligations  that  each 
of  two  releasors  owes  to  the  other  in  consideration  the  one  for  the  other  are  both 
supported  by  sufficient  consideration.^^ 

C.  Adequacy  in  General.  The  same  principles  of  adequacy  of  considera- 
tion govern  unsealed  releases  which  apply  to  other  simple  contracts. When  a 
releasor  receives  all  he  contracts  for,  the  courts  will  not  hold  the  price  inadequate 
and  avoid  his  release  on  that  ground,  for  the  contracting  parties,  not  the  courts, 
must  fix  the  quid  pro  quo}'' 


so  long  as  he  should  be  able  to  perform  it)  ; 
Quebe  v.  Gulf,  etc.,  R.  Co.,  (Tex.  Civ.  App. 
1903)  77  S.  W.  442  [affirmed  in  98  Tex.  6, 
81  S.  W.  20];  Texas  Midland  R.  Co.  v. 
Morris,  29  Tex.  Civ.  App.  491,  69  S.  W.  102 
(during  releasor's  lifetime  or  so  long  as  he 
might  desire ) .  And  see  Gulf,  etc.,  R.  Co.  v. 
Winter,  38  Tex.  Civ.,  App.  8,  85  S.  W.  477. 

Term  of  service. — A  release  of  claim  for 
personal  injuries  by  a  servant  in  considera- 
tion of  being  permitted  to  remain  in  the 
service  of  the  master  "  under  the  same 
terms  of  employment  as  existed  before  the 
accident  to  him,  to  wit,  employment  by  the 
month,  and  subject  to  the  right  of  defend- 
ant to  discontinue  his  services  at  any  time 
for  any  cause "  is  without  consideration. 
Texas  Cent.  R.  Co.  v.  Johnson,  (Tex.  Civ. 
App.  1908)  111  S.  W.  1098.  But  see  Texas 
Midland  R.  Co.  v.  Sullivan,  20  Tex.  Civ.  App. 
50,  48  S.  W.  598.  A  promise  to  employ  for 
such  time  as  shall  be  "  satisfactory "  to  the 
releasee  affords  no  consideration  (Missouri, 
etc.,  R.  Co.  V.  Smith,  98  Tex.  47,  81  S.  W. 
22,  66  L.  R.  A.  741,  107  Am.  St.  Rep.  607; 
Gulf,  etc.,  R.  Co.  V.  Winter,  38  Tex.  Civ. 
App.  8,  85  S.  W.  477;  Carroll  v.  Missouri, 
etc.,  R.  Co.,  30  Tex.  Civ.  App.  1,  69  S.  W. 
1004;  Gulf,  etc.,  R.  Co.  v.  Winton,  7  Tex. 
Civ.  App.  57,  26  S.  W.  770.  And  see  Potter 
V.  Detroit,  etc.,  R.  Co.,  122  Mich.  179,  81 
N.  W.  80,  82  N.  W.  245.  Contra,  Forbs  v. 
St.  Louis,  etc.,  R.  Co.,  107  Mo.  App.  661,  82 
S.  W.  562 ) ,  and  the  release  is  not  validated 
by  the  fact  that  the  releasor  performs  some 
service  under  the  promise  and  is  paid  there- 
for (Missouri,  etc.,  R.  Co.  v.  Smith,  supra). 

54.  Potter  v.  Detroit,  etc.,  R.  Co.,  122 
Mich.  179,  81  W.  80,  82  N.  W.  245;  Purdy 
V.  Rome,  etc.,  Co.,  125  N.  Y.  209,  26  N.  E. 
255,  21  Am.  St.  Rep.  73G  [affirming  52  Hun 
267,  5  N.  Y.  Suppl.  217].  And  see  Texas, 
etc.,  R.  Co.  V.  Johnson,  (Tex.  Civ.  App.  1908) 
111  S.  W.  1098. 

55.  Miller  v.  Morrison,  43  Kan.  446,  23 
Pac.  612;  Ambler  v.  Whipple,  20  Wall. 
(U.  S.)  546,  22  L.  ed.  403  {semhle)  ;  Green 
V.  Chicago,  etc.,  R.  Co.,  92  Fed.  873,  35 
C.  C.  A.  68. 

56.  See  Rogers  v.  Kimball,  (Cal.  1897)  49 
Pac.  719;  and  Contracts,  9  Cyc.  365  et  seq. 

57.  Connecticut. —  Allen  v.  Ruland,  79 
Conn.  405,  65  Atl.  138,  holding  that  where 
a  release  is  given  extinguishing  a  demand 
wholly  unliquidated,  whether  the  sum  re- 
ceived for  the  release  is  large  or  small  is 
immaterial. 


Illinois. —  Crum  v.  Sawyer,  132  111.  443, 
24  N.  E.  956. 

Indiana. —  Cleveland,  etc.,  R.  Co.  v.  Hilli- 
goss,  (1908)  86  N,  E.  485  (holding  that 
one  releasing  a  person  from  liability  for  in- 
juries cannot  complain  of  the  inadequacy 
of  the  consideration,  and  whatever  considera- 
tion he  accepts  in.  satisfaction  is  adequate)  ; 
Scott  V.  Scott,  105  Ind.  584,  5  N.  E. 
397. 

-Kawsas.-— Missouri  Pac.  R.  Co.  v.  Good- 
holm,  61  Kan.  758,  60  Pac.  1066,  holding 
that  if  a  passenger  who  is  injured  in  a  rail- 
road wreck  executes  a  release  of  the  com- 
pany from  all  liability,  although  the  con- 
sideration for  the  release  be  a  trifle  in  sum, 
if  the  same  be  executed  understandingly,  he 
will  be  bound  thereby. 

Kentucky. —  Louisville  Veneer  Mills  Co.  v. 
Clemonts,  109  S.  W.  308,  33  Ky.  L.  Rep. 
106. 

Minnesota. —  Hale  v.  Dressen,  76  Minn. 
183,  78  N.  W.  1035;  Waltlier  v.  Briggs,  69 
Minn.  98,  71  N.  W.  909. 

Missouri. — Fountain  v.  Wabash  R.  Co.,  114 
Mo.  App.  676,  90  S.  W.  393. 

JS/ehraska. —  Deering  v.  Walter,  2  Nebr. 
(Unoff.)  361,  96  N.  W.  517. 

NeiD  York. — •Ludington  v.  Bell,  77  N.  Y. 
138,  33  Am.  Rep.  601  [reversing  43  N.  Y. 
Super.  Ct.  557]  (giving  note  for  part  of 
debt)  ;  German-American  Bank  v.  Schwinger. 
75  N.  Y.  App.  Div.  393,  78  N.  Y.  Suppl.  38 
[affirmed  in  178  N.  Y.  569,  70  N.  E.  1099]  ; 
Parsons  v.  Rhodes,  22  Hun  80. 

Texas. —  Ralston  v.  Aultman,  (Civ.  App. 
1894)  26  S.  W.  746;  International  Bldg.. 
etc.,  Assoc.  V.  Fortassain,  (Civ.  App.  1893) 
23  S.  W.  496. 

Virginia. —  Chesapeake,  etc.,  R.  Co.  v. 
Mosby,  93  Va.  93,  24  S.  E.  916. 

United  States. —  Thorn  Wire  Hedge  Co.  r. 
Washburn,  etc.,  Mfg.  Co.,  159  U.  S.  423,  16 
S.  Ct.  94,  40  L.  ed.  205;  Rucker  v.  Bolles,  80 
Fed.  504,  25  C.  C.  A.  600  ;  Barker  v.  Northern 
Pac.  R.  Co.,  65  Fed.  460. 

See  42  Cent.  Dig.  tit.  "Release,"  §  20. 

Thus  extension  of  maturity  of  a  debt 
(Deering  v.  Walter,  2  Nebr.  "(Unoff.)  361, 
96  N.  W.  517),  the  right  to  insist  on  a  set- 
tlement (German-American  Bank  r.  Schwin- 
ger,  75  N.  Y.  App.  Div.  393,  78  N.  Y.  Suppl. 
38  [affirmed  in  178  N.  Y.  569,  70  N.  E. 
1099]),  or  the  substitution  of  the  obliga- 
tion of  a  third  person  (Ralston  r.  Aultman, 
(Tex.  Civ.  App.  1894)  26  S.  W.  746)  are 
sufficient  considerations  for  releases. 
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D.  Failure  of  Consideration^^ —  l.  Total  Failure.  AVhere  there  is  a  total 
failure  of  the  consideration  for  a  release  it  may  be  disregarded,  for  it  constitutes 
no  defense  to  a  suit  brought  on  the  original  cause  of  action. The  same  principle 
applies  to  covenants  and  agreements  not  to  sue/*^  and  also  an  agreement  to  execute 
a  release  in  futuro.^^ 

2.  Partial  Failure.  Partial  failure  of  consideration  does  not  avoid  a  release, 
although  it  may  give  the  releasor  a  right  of  action  against  the  releasee  for  the 
damage  he  may  suffer  by  reason  of  such  breach.®^ 

IV.  Validity. 

A.  In  General.  Releases  may  be  invalid  for  lack  of  proper  formality/^ 
for  want  of  legal  consideration/*  for  incapacity  of  the  releasor  to  execute/''  by 
reason  of  the  absence  of  real  consent  thereto/^  or  owing  to  illegality. On  the 
other  hand  a  release  is  not  invahd  because  improvidently  executed/"  or  because 
the  releasor  needed  the  money  paid  as  consideration  therefor  to  avert  financial 
ruin.^^ 

B.  Mental  Incapacity. A  release  may  be  avoidable  because  of  the  mental 
incapacity  of  the  releasor.      Mental  incapacity  may  result  from  disease  or  physi- 


58.  See  Contracts,  9  Cyc.  369. 

59.  Illinois  Cent.  R.  Co.  i\  Keebler,  84 
S.  W.  1167,  27  Ky.  L.  Rep.  305.  And  see 
Kirby  Lumber  Company  v.  Chambers,  41 
Tex.  Civ.  App.  632,  95  S.  W.  607. 

This  applies  to  sealed  releases  also.  Ben- 
son V.  Mole,  9  Phila.  (Pa.)  66,  where  the 
important  distinction  is  made  that  a  failure 
of  consideration  is  a  good  defense  to  a  re- 
lease under  seal,  although  a  want  of  con- 
sideration could  not  be  shown. 

Actual  and  nominal  consideration. —  The 
rule  stated  in  the  text  is  true  where  the 
actual  consideration  for  the  release,  such  as 
employment  of  the  releasor  for  a  reasonable 
time,  fails,  even  though  in  addition  the  re- 
lease recites  a  nominal  consideration.  Illinois 
Cent.  R.  Co.  v.  Keebler,  84  S.  W.  1167,  27 
Ky.  L.  Rep.  305. 

Effect  as  to  bona  fide  purchasers. —  It  has 
been  held,  however,  that  where  a  release  is 
once  regularly  executed  and  delivered,  it  can- 
not afterward  be  avoided  at  law  for  non- 
performance by  the  releasee  of  the  considera- 
tion thereof,  so  as  to  impair  the  rights  of  a 
hona  fide  purchaser  from  the  releasee,  and 
that  the  only  remedy  of  the  releasor  is  an 
action  against  the  releasee  for  breach  of  his 
promise.  Fitzsimmons  v.  Ogden,  7  Cranch 
(U.  S.)  2,  3  L.  ed.  249. 

Where,  however,  the  entire  consideration  for 
the  release  is  given,  but  the  releasee  fails  to 
live  up  to  certain  allusions  to  future  em- 
ployment of  the  releasor  made  by  his  agent 
during  the  course  of  the  negotiation  for  the 
release,  there  is  no  failure  of  consideration. 
Atchison,  etc.,  R.  Co,  v.  Vanordstrand,  67 
Kan.  386,  73  Pac.  113. 

60.  Hastings  v.  Dickinson,  7  Mass.  153,  5 
Am.  Dec.  34. 

61.  Stone  v.  Welling,  14  Mich.  514. 

62.  Kingsley  v.  Kingsley,  20  111.  203  (notes 
of  B  tendered  without  C's  indorsement,  which 
had  been  promised)  ;  Spitz  v.  Baltimore,  etc., 
R.  Co.,  75  Md.  162,  23  Atl.  307,  32  Am.  St. 
Rep.  378  (holding  that  where  A  agreed  to 
execute  a  release  of  B  and  C  for  a  sum  to 


be  paid  by  B,  and  upon  receipt  of  said  sum 
he  executed  the  release,  he  cannot  avoid  it 
as  to  C  because  C  failed  to  perform  entirely 
a  contract  to  contribute  to  the  support  of 
B,  and  which  was  one  of  the  inducements 
relied  on  by  A  at  the  time  he  entered  into 
his  original  agreement  with  B)  ;  De  Marco 
V.  Williams,  (Miss.  1893)  12  So.  552  (prom- 
ise to  deliver  a  piano  and  pay  certain  in- 
debtedness thereon;  the  former  done,  but 
non-performance  of  the  latter)  ;  Cory  v.  Chi- 
cago, etc.,  R.  Co.,  100  Mo.  282,  13  S.  W.  346 
(employment  for  less  than  time  promised). 
Compare  Illinois  Cent.  R.  Co.  v.  Keebler,  84 
S.  W.  1167,  27  Ky.  L.  Rep.  305;  Saeger  i\ 
Runk,  148  Pa.  St.  77,  23  Atl.  1006. 

Failure  of  nominal  consideration  does  not 
invalidate  a  release.  Gourley  v.  West  Chi- 
cago St.  R.  Co.,  96  111.  App.  68. 

63.  See  supra,  II. 

64.  See  supra,  III. 

65.  See  infra,  IV,  B;  V,  D,  2,  a. 

66.  See  infra,  IV,  C. 

67.  See  infra,  IV,  D. 

68.  Barker  Northern  Pac.  R.  Co.,  65 
Fed.  460,  461,  where  it  is  said:  "Courts 
of  equity  cannot,  any  more  than  courts  of 
law,  relieve  parties  from  the  bonds  of  im- 
provident, hasty,  or  illy-considered  agree- 
ments." 

69.  Louisville  Veneer  Mills  Co.  v.  Clemonts, 
109  S.  W.  308,  33  Ky.  L.  Rep.  106;  Mc- 
Cormick  r.  St.  Louis,  166  Mo.  315,  65  S.  W. 
1038. 

70.  See  also  infra,  V,  D,  2,  a. 

71.  Kansas. — Atchison,  etc.,  R.  Co.  v.  Cun- 
ningham, 59  Kan.  722,  54  Pac.  1055. 

ilfissowri.— State  v.  Stuart,  111  Mo.  App. 
478,  86  S.  W.  471. 

^Nein  York. — ^  Dixon  v.  Brookljm  City,  etc., 
R.  Co.,  100  N.  Y.  170,  3  N.  E.  65. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Brantley, 
26  Tex.  Civ.  App.  11,  62  S.  W.  94. 

United  States.— Vmon  Pac.  R.  Co.  v.  Har- 
ris, 158  U.  S.  326,  15  S.  Ct.  843,  39  L.  ed. 
1003. 

See  42  Cent.  Dig.  tit.  "Release,"  §  1. 
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cal  injury,  nervous  shock,  the  use  of  opiates,  or  physical  or  mental  pain.'^  To 
render  a  release  void  on  this  ground,  however,  it  should  appear  "|}hat  the  releasor 
did  not  possess  at  the  time  of  the  execution  of  the  release  sufficient  understanding 
to  know  the  nature  of  the  act  and  its  effect. '^^  The  fact  that  the  releasee  or 
third  persons  are  ignorant  of  the  releasor's  mental  incompetency  is  immaterial.'* 

C.  Reality   of  Consent  —  l.  In   General.     Releases  depend    for  their 
vahdity  upon  the  consent  of  the  releasor.    His  mere  formal  consent  thereto  is 
not  sufficient.    His  mind  must  cooperate.    Formal  consent  may  be  unreal  because 
of  mental  incapacity, '^^  or  because  of  mistake, '^^  misrepresentation/^  fraud, 
duress, '^^  or  undue  influence. 

2.  Mistake  —  a.  Nature  of  Invalidating  Mistake.  Where  releasor  can  show 
that  the  release  was  executed  by  mutual  mistake  of  an  existing  fact,^^  or  by  mis- 
take on  his  part  and  fraud  on  the  part  of  the  releasee, he  may  avoid  the  same. 
A  mere  unilateral  mistake  in  the  absence  of  other  equitable  consideration  is 
insufficient  to  invalidate  the  release.^* 

b.  Effect  of  Signing  Written  Release  —  (i)  Lv  General.  It  is  the  duty  of  a 
releasor,  having  the  ability  and  opportunity,  to  inform  himself  of  the  contents 
of  the  release  before  he  executes  it.^^    Hence  he  will  not  be  allowed  to  avoid  the 


72.  Illinoifi. —  Cliicaoo  Union  Traction  Co. 
V.  Ludlow,  108  111.  Apii.  357. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Cunning- 
ham, 59  Kan.  722,  54  Pac.  1055. 

Missouri. —  State  v.  Stuart,  111  Mo.  App. 
478,  80  S.  W.  471. 

Pennsylvania. —  Gibson  v.  Western  New 
York,  etc.,  R.  Co.,  164  Pa.  St.  142,  30  Atl. 
308,  44  Am.  St.  Rep.  586. 

Tennessee. —  Bvers  v.  jSTashville,  etc.,  R.  Co., 
94  Tenn.  345,  29"  S.  W.  128. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Craig, 
(Civ.  App.  1908)  114  S.  W.  850;  Johnson 
V.  Gulf,  etc.,  R.  Co.,  36  Tex.  Civ.  App.  487, 
81  S.  W.  1197;  Missouri,  etc.,  R.  Co.  v. 
Brantley,  26  Tex.  Civ.  App.  11,  62  S.  W. 
94. 

United  States. —  Union  Pac.  R.  Co,  r.  Har- 
ris, 158  U.  S.  326,  15  S.  Ct.  843.  39  L.  ed. 
1003. 

See  42  Cent.  Dig.  tit.  "Release,"  §  30. 

73.  Georgia. —  Smith  v.  Georgia  R.,  etc., 
Co.,  131  Ga.  470,  62  S.  E.  673. 

Illinois. —  Chicago  West  Div.  R.  Co.  v. 
Mills,  105  111.  63;  Chicago  Union  Traction 
Co.  V.  Ludlow,  108  111.  App.  357. 

Kansas. —  Chicago,  etc.,  R.   Co.  v.  Doyle, 

18  Kan.  58. 

Mississippi. —  Jones  v.  Alabama,  etc.,  R. 
Co.,  72  Miss.  22,  16  So.  379,  73  Miss.  110, 

19  So.  105,  55  Am.  St.  Rep.  488. 

New  York. —  Gould  v.  John  Hancock  Mut. 
L,  Ins,  Co.,  114  N.  Y.  App.  Div.  312,  99  N.  Y. 
Suppl.  833. 

North  Carolina. —  Bean  v.  Western  North 
Carolina  R.  Co.,  107  N.  C.  731,  12  S.  E.  600. 

Pennsylvania. —  Gibson  v.  Western  New 
York,  etc.,  R.  Co.,  164  Pa.  St.  142,  30  Atl. 
308,  44  Am.  St.  Rep.  586. 

Johnson  v.  Gulf,  etc.,  R.  Co.,  36 
Tex.  Civ.  App.  487,  81  S.  W.  1197. 

Uuiied  States. —  Union  Pac.  R.  Co.  r.  Har- 
ris. 158  U.  S.  326,  15  S.  Ct.  843,  39  L.  ed. 
1003;  Barker  v.  Northern  Pac.  R,  Co.,  65 
Fed,  460, 

74.  Gibson  r.  Western  New  York,  etc.,  R. 
Co.,  164  Pa.  St.  142,  30  Atl.  308,  44  Am. 


St.  Rep.  586;  Johnson  v.  Gulf,  etc.,  R.  Co., 
36  Tex.  Civ.  App,  487,  81  S.  W.  1197. 

75.  See  supra,  IV,  B;  infra,  V,  D,  2,  a. 

76.  See  infra,  IV,  C,  2. 

77.  See  infra,  IV,  C,  3. 

78.  See  infra,  IV,  C,  4. 

79.  See  infra,  TV,  C,  5. 

80.  See  infra,  IV,  C,  6. 

81.  See  Contracts,  9  Cyc.  388  et  seq. 

82.  St.  Louis,  etc.,  R.  Co.  v.  Hambright, 
87  Ark.  614,  113  S.  W.  803;  Chapman  r. 
Allen,  56  Conn.  152,  14  Atl.  780;  Kirchner 
V.  New  Home  Sewing  Mach.  Co.,  135  N.  Y. 
182,  31  N.  E.  1104;  Davis  r.  District  of 
Cohmibia,  20  Ct.  CI.  157.  See,  however, 
Baker  v.  Baker,  28  N.  J.  L.  13,  19,  75  Am. 
Dec.  243. 

83.  See  infra,  IV,  C,  2,  b,  (iii)  ;  IV,  C,  4. 
84-.  Sherburne  f.  Goodwin,  44  N.  H.  271, 

277;  Kirchner  v.  New  Home  Sewing  Mach. 
Co.,  135  N.  Y  182,  31  N,  E,  1104;  Kane  v. 
Chester  Traction  Co,,  186  Pa,  St.  145,  40 
Atl.  320,  65  Am.  St.  Rep.  846,  And  see 
White  V.  Richmond,  etc,  R.  Co.,  110  N.  C. 
456,  15  S.  E.  197. 

85.  Shaffer  i\  Cowden,  88  Md.  394,  400, 
41  Atl.  786,  where  the  court  says:  "Failure 
to  read  [a  release]  proves,  not  fraud  on  the 
part  of  the  appellee,  but  carelessness  on  her 
own  part.  It  would  lead  to  endless  con- 
fusion and  uncertainty  in  all  business  trans- 
actions, if  a  person  who  executes  without 
coercion  or  undue  influence  or  persuasion,  a 
solemn  release  under  seal,  can  subsequently 
impeach  it  on  the  ground  of  her  own  care- 
lessness, though  at  the  '  very  time  of  its 
execution  she  mif>ht,  had  she  seen  fit.  have 
advised  herself  fully  as  to  tlio  nature  and 
effect  of  the  act  she'  was  doUvj;.  She  cannot 
invoke  her  own  hoo(Ilos>^m>ss  to  iin]ioach  her 
solemn  releas(\  and  then  call  that  heedless- 
ness some  one  e1so"s  fraud.  If  she  did  not 
know  what  slie  was  sioniuo-  it  was  her  plain 
dutv  to  use  hcv  eyes  and  asooriaiii." 

Fraud. —  Failure  to  read  tho  release  does 
not  preclu(I<^  iU^  voloasm-  I'rom  showino-  that 
it  was  procured  by  frauihilont  representations. 
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1056    [34  Cye.] 


RELEASE 


effect  of  the  release  by  showing  that  he  was  ignorant  of  its  contents,  or  that  he 
failed  to  read  it  or  to  ask  to  have  it  read  to  him.^^ 

(ii)  Persons  Unable  to  Read.  Where  the  releasor  is  illiterate  or  ignorant 
of  the  language  in  which  the  release  is  written,  and  the  releasee  or  his  agent  under- 
takes to  interpret  or  explain  the  contents  and  effect  of  the  instrument  to  the 
releasor,  he  must  do  so  fully;  and  where  the  releasor's  inability  to  read  the 
release  or  otherwise  inform  himself  of  its  contents  is  due  to  prostration  or  pain 
and  suffering,  his  failure  so  to  do  is  not  prejudicial  to  his  rights. 

(ill)  Fraud.  If  the  releasee  or  his  agent  induces  the  releasor  to  sign  the 
release  without  reading  it  and  to  rely  upon  his  statement  of  its  contents  or  effect, 
and  such  statement  is  fraudulent,  the  releasor  may  avoid  the  instrument. It 


International,  etc.,  E.  Co.  v.  Shuford,  36  Tex. 
Civ.  App.  251,  81  S.  W.  1189. 

86.  California. —  Smith  v.  Occidental,  etc., 
Steamship  Co.,  99  ♦Cal.  462,  34  Pac.  84. 

Illinois. —  Hartley  v.  Chicago,  etc.,  R.  Co., 
214  111.  78,  73  N.  E.  398  [affirming  116  111. 
App.  277]. 

Indiana. —  Hoerger  v.  Citizens'  St.  R.  Co., 
36  Ind.  App.  662,  76  N.  E.  328. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Vanord- 
strand,  67  Kan.  386,  73  Pac.  113,  where  it 
was  held  that  the  releasor  was  not  excused 
because  he  was  somewhat  hurried, 

Maryland. —  Shaffer  v.  Cowden,  88  Md.  394, 
41  Atl.  786;  Spitze  v.  Baltimore  R.  Co.,  75 
Md.  162,  23  Atl.  307,  32  Am.  St.  Rep.  378. 

Massachusetts. —  Mcx\amara  v.  Boston  El. 
R.  Co.,  197  Mass.  383,  83  N.  E.  878;  Leddy  v. 
Barney,  139  Mass.  394,  2  N.  E.  107. 

Missouri. —  Mateer  v.  Missouri  Pac.  R.  Co., 
105  Mo.  320,  16  S.  W.  839. 

NehrasJca. —  Osborne  v.  Missouri  Pac.  R. 
Co.,  71  Nebr.  180,  98       W.  685. 

NeiD  York. —  Duane  r.  Paige,  82  Hun  139, 
31  N.  Y.  Suppl.  310;  Schmidt  r.  Herfurth,  5 
Rob.  124;  Williams  f.  Wilson,  18  Misc.  42, 
40  N.  Y.  Suppl.  1132  (where  releasor's  glasses 
were  mislaid)  ;  Schenfeld  v.  Hochman,  100 
N.  Y.  Suppl.  1020. 

Pennsylvania. —  Laird  v.  Traction  Co.,  208 
Pa.  St.  574,  57  Atl.  987 ;  De  Douglas  v.  Union 
Traction  Co.,  198  Pa.  St.  430,  48  Atl.  262; 
Pennsylvania  R.  Co.  v.  Shay,  82  Pa.  St.  198. 

Texas. —  Missouri,  etc.,  R.  Co.  r.  Craig,  44 
Tex.  Civ.  App.  583,  98  S.  W.  907;  Chicago 
R.  Co.  V.  Williams,  37  Tex.  Civ.  App.  198, 
83  S.  W.  248,  where  releasor's  glasses  were 
not  conveniently  at  hand. 

Washington. —  Pederson  v.  Seattle  Consol. 
St.  R.  Co.,  6  Wash.  202>  33  Pac.  351,  34  Pac. 
665. 

West  Virginia. —  Rutherford  v.  Rutherford, 
55  W.  Va.  56,  47  S.  E.  240. 

United  States. —  Union  Pac.  R.  Co.  v.  Har- 
ris, 158  U.  S.  326,  15  S.  Ct.  843,  39  L.  ed. 
1003;  Simpson  v.  Pennsylvania  R.  Co.,  159 
Fed.  423,  86  C.  C.  A.  403;  Barker  v.  North- 
ern Pac.  R.  Co.,  65  Fed.  460. 

See  42  Cent.  Dig.  tit.  "Release,"  §  31. 

87.  Smith  v.  Occidental,  etc.,  Steamship 
Co.,  99  Cal.  462,  34  Pac.  84;  Christianson  v. 
Chicago,  etc.,  R.  Co.,  67  Minn.  94,  69  N.  W. 
640;  Burik  v.  Dundee  Woolen  Co.,  66  N.  J.  L. 
420,  49  Atl.  442;  In  re  Fischer,  189  Pa.  St. 
179,  42  Atl.  8. 

88.  Smith  v.   Occidental,   etc.,  Steamship 

[IV,  C,  2,  b,  (I)] 


Co.,  99  Cal.  462,  34  Pac.  84;  Lusted  v.  Chi- 
cago, etc.,  R.  Co.,  71  Wis.  391,  36  N.  W.  857; 
Union  Pac.  R.  Co.  v.  Harris,  158  U.  S.  326, 
15  S.  Ct.  843,  39  L.  ed.  1003. 

89.  Alabama. — Alabama  Western  R.  Co.  v. 
Arnett,  137  Ala.  414,  34  So.  997,  representa- 
tion by  agent  of  releasee  that  the  instrument 
was  a  written  statement  that  releasor  bore 
no  ill-w^ill  to  releasee. 

Arkansas. —  St.  Louis,  etc^  R.  Co.  v.  Smith, 

82  Ark.  105,  100  S.  W.  884,  representation 
by  agent  of  releasee  that  paper  covered  only 
inconveniences  and  medical  expenses  and  not 
personal  injuries. 

California. —  Meyer  v.  Haas,  126  Cal.  560, 
58  Pac.  1042;  Smith  v.  Occidental,  etc.,  Steam- 
ship Co.,  99  Cal.  462,  34  Pac.  84,  representa- 
tion by  physician,  agent  of  releasee,  that  in- 
strument included  only  lost  time,  and  ex- 
cluded right  of  action  for  personal  injuries. 

Connecticut. —  See  Simeoli  v.  Derby  Rub- 
ber Co.,  81  Conn.  423,  71  Atl.  546. 

District  of  Columbia. —  Chesapeake,  etc., 
R.  Co.  V.  Howard,  14  App.  Cas.  262. 

Illinois. —  Jackson  v.  Security  Mut.  L.  Ins. 
Co.,  233  111.  161,  84  N.  E.  198  [affirming  135 
111.  App.  86]  ;  Indiana,  etc.,  R.  Co.  v.  Fowler, 
201  111.  152,  66  N.  E.  394,  94  Am.  St.  Rep. 
158  [affirming  103  111.  App.  565] ;  Pioneer 
Cooperage  Co.  v.  Romanowicz,  186  111.  9,  57 
N.  E.  864  (representation  by  agent  of  re- 
leasee that  instrument  was  merely  a  request 
for  a  doctor)  ;  Chicago,  etc.,  R.  Co.  v.  Lewis, 
109  111.  120;  Eagle  Packet  Co.  v.  Defries,  94 
111.  598,  34  Am.  Rep.  245  (representation  by 
attending  physician,  agent  of  releasee,  that 
the  instrument  signed  was  merely  an  ac- 
knowledgment that  releasor's  agents  had  ex- 
pended certain  money  in  his  behalf)  ;  Gourley 
V.  West  Chicago  St.  R.  Co.,  96  111.  App.  68; 
National  Syrup  Co.  v.  Carlson,  47  111.  App. 
178  (representation  that  the  instrument 
signed  was  merely  a  voucher). 

Indiana. —  See  Gipe  v.  Pittsburgh,  etc.,  R. 
Co.,  41  Ind.  App.  156,  82  N.  E.  471. 

Kentucky. —  Louisville  Veneer  Mills  Co.  V. 
Clemonts,  109  S.  W.  308,  33  Ky.  L.  Rep. 
106. 

Massachusetts. —  Bliss  v.  New  York  Cent., 
etc.,  R.  Co.,  160  Mass.  447,  36  N.  E.  65,  39 
Am.  St.  Rep.  504,  representation  that  instru- 
ment comprehended  damage  to  clothing  and 
did  not  include  damages  for  personal  in- 
juries, which  in  fact  it  did.  See  also  Mc- 
Namara  v.  Boston  El.  R.  Co.,  197  Mass.  383, 

83  N.  E.  878;  Rosenberg  v.  Doe,  148  Mass. 
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is  noteworthy  that  in  nearly  all  the  cases  so  holding  the  releasor  was  either  illit- 
erate or  incapable  of  reading  the  paper  signed,  and  some  decisions  go  to  the 
length  that  a  releasor  cannot  avoid  his  release  on  this  ground  where,  being  able 
and  in  condition  to  read  and  understand  the  paper  for  himself,  he  relies  on  the 
statement  of  the  agent  of  the  releasee  as  to  its  contents. Obviously,  for  the 
releasor  to  avoid  the  release  for  this  reason,  he  must  have  been  deceived.®^ 

e.  Mistake  of  Law.  For  a  mutual  mistake  of  law  either  party  may  in  some 
jurisdictions  have  the  release  set  aside;  but  under  exceptional  circumstances 
only  will  a  release  be  annulled  on  account  of  a  unilateral  mistake  of  lav/,  for  it 
has  long  been  a  settled  general  rule  that  ignorance  of  the  law  v\^ill  excuse  no  one.^^ 
The  general  rule  is  particularly  apphcable  where,  in  the  absence  of  fraud,  the 


5G0,  20  N.  E.  176;  O'Donnell  v.  Clinton,  145 
Mass.  461,  14  N.  E.  747; 

MicMgan. —  Gilchrist  v.  Manning,  54  Mich. 
210,  19  N.  W.  959,  representation  by  attorney 
of  releasee  that  terms  of  release  were  nar- 
rower than  in  fact. 

Minnesota. —  Erickson  v.  Northwest  Paper 
Co.,  95  Minn.  356,  104  N.  W.  291  (statement 
to  illiterate  releasor  that  paper  signed  was 
only  a  receipt);  Christiansen  v.  Chicago,  etc., 
R.  Co.,  67  Minn.  94,  69  N.  W.  640. 

Missouri. —  Robertson  r.  Fuller  Constr.  Co., 
115  Mo.  App.  456,  92  S.  W.  130  (statement 
by  agent  of  releasee  that  it  was  a  receipt)  ; 
Austin  V.  St.  Louis  Transit  Co.,  115  Mo.  App. 
146,  91  S.  W.  450.  Compare  Bennett  v.  Him- 
melberger-Harrison  Lumber  Co.,  116  Mo. 
App.  699,  94  S.  W.  808. 

N^ehraska. —  New  Omaha  Thomson-Houston 
Electric  Light  Co.  v.  Rombold,  68  Nebr.  54, 
93  N.  W.  966,  97  N.  W.  1030,  paper  misread 
by  releasor  to  releasee.  But  see  Osborne  v. 
Missouri  Pac.  R.  Co.,  71  Nebr.  180,  98  N.  W. 
685. 

Neio  Jersey. —  Martin  v.  Righter,  10  N.  J. 
Eq.  510,  representation  by  releasee  that  in- 
strument was  a  special  whereas  it  was  a 
general  release. 

New  Yor/c— Kelly  r.  New  York,  16  N.  Y. 
App.  Div.  296,  44  N.  Y.  SuppL  628;  Cohen 
V.  Schreiber,  60  Misc.  114,  111  N.  Y.  Suppl. 
702;  Markowitz  v.  Metropolitan  St.  R.  Co., 
32  Misc.  751,  65  N.  Y.  Suppl.  784  (repre- 
sentation that  paper  was  a  receipt)  ;  Cleary 
V.  Municipal  Electric  Light  Co.,  19  N.  Y. 
Suppl.  951  {affinned  in  139  N.  Y.  643,  35 
N.  E.  206]. 

North  Carolina. —  Hayes  r.  Atlanta,  etc., 
Air  Line  R.  Co.,  143  N.  C.  125,  55  S.  E.  437. 

Ohio. — 'Lake  Shore,  etc.,  R.  Co.  v.  Ehlert, 
25  Ohio  Cir.  Ct.  37,  1  Ohio  Cir.  Ct.  N.  S. 
418. 

Pennsylvania. —  In  re  Fisher,  189  Pa.  St. 
179,  42  Atl.  8,  representation  that  paper 
was  only  a  receipt 

Texas. —  International,  etc.,  R.  Co.  v.  Har- 
ris, (Civ.  App.  1901)  65  S.  W.  885  [affirmed 
in  95  Tex.  346,  67  S.  W.  315]  (representa- 
tion by  agent  of  releasee  that  releasor  was 
signing  only  a  hospital  regulation) ;  Houston, 
etc.,  R.  Co.  V.  Milam,  (Civ.  App.  1900)  58 
S.  W.  735  (representation  that  paper  was  a 
receipt).  Compare  Missouri,  etc.,  R.  Co.  V. 
Smith,  28  Tex.  Civ.  App.  565.  68  S.  W.  543. 

Wisconsin. — Albrecht  r.  Milwaukee,  etc.,  R. 
Co.,  94  Wis.  397,  69  N.  W.  63. 
[67] 


United  States. —  Great  Northern  R.  Co.  v. 
Kasischke,  104  Fed.  440,  43  C.  C.  A.  626 
(statement  by  agent  that  it  was  a  receipt)  ; 
Union  Pac.  R.  Co.  v.  Harris,  63  Fed.  800, 
12  C.  C.  A.  598. 

See  42  Cent.  Dig.  tit.  "Release,"  §  32. 

90.  Iowa. — Wallace  v.  Chicago,  etc.,  R.  Co., 
67  Iowa  547,  25  N.  W.  772. 

Maryland. —  Shaffer  v.  Cowden,  88  Md.  394, 
41  Atl.  786. 

Nebraska. —  Osborne  v.  Missouri  Pac.  R. 
Co.,  71  Nebr.  180,  98  N.  W.  685. 

Ohio. —  Baltimore,  etc.,  R.  Co.  v.  Bryant, 
9  Ohio  Cir.  Ct.  332,  6  Ohio  Cir.  Dec.  418. 

Wyoming. —  Wallace  v.  Skinner,  15  Wyo. 
233,  88  Pac.  221. 

United  States. —  Heck  v.  Missouri  Pac.  R. 
Co.,  147  Fed.  775. 

So  held  on  the  ground  that  where  the  re- 
leasor is  able  and  in  condition  to  read  and 
understand,  and  is  not  prevented  by  fraud 
from  reading  the  instrument  signed,  but  fails 
so  to  do,  relying  on  the  releasee's  statement 
of  its  effect,  he  is  estopped  by  his  own  negli- 
gence from  denying  his  knowledge  of  the 
terms  of  the  release.  Osborne  v.  Missouri 
Pac.  R.  Co.,  -71  Nebr.  180,  98  N.  W.  685; 
Baltimore,  etc.,  R.  Co.  v.  Bryant,  9  Ohio  Cir. 
Ct.  332,  6  Ohio  Cir.  Dec.  418;  Heck  r.  Mis- 
souri Pac.  R.  Co.,  147  Fed.  775. 

Principle  applied  even  though  the  releasor 
be  blind  see  Pacific  Mut.  L.  Ins.  Co.  v.  Webb, 
157  Fed.  155,  84  C.  C.  A.  603,  where  the 
court  said  that  the  fact  that  the  releasor 
was  blind  and  not  able  to  read  affords  no 
legal  protection  to  the  releasor.  If  she  could 
not  read  the  release,  it  was  as  much  her  duty 
to  procure  some  reliable  person  to  read  and 
explain  it  to  her  before  she  signed  it,  as  it 
would  have  been  to  read  it,  before  she  signed 
it,  if  she  had  been  able  to  do  so;  and  her 
failure  to  obtain  a  reading  and  explanation 
of  it  is  such  negligence  as  will  estop  her  from 
avoiding  it  on  the  ground  that  she  was 
ignorant  of  its  contents. 

91.  St.  Louis,  etc.,  R.  Co.  v.  Smith,  82  Ark. 
105,  100  S.  W.  884. 

92.  Whitehill  ?;.  Dacus,  49  S.  C.  273,  27 
S.  E.  200.  But  see  Crum  r.  Sawyer,  132  111. 
443,  24  N.  E.  956  (where  the  court  said  that 
mutual  ignorance  of  husband  and  wife  that 
marriage  of  woman  operated  to  revoke  her 
contemplated  will  would  not  avoid  post- 
nuptial contract  with  husband)  ;  Parmelee  v. 
Lawrence,  44  111.  405. 

93.  See  Contracts,  9  Cyc.  403. 

[IV,  C,  2,  c] 
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provisions  of  a  release  being  clear  and  unambiguous,  the  releasor  seeks  to  escape 
from  the  effects,  in  whole  or  in  part,  of  his  agreement  by  merely  showing  that 
he  misunderstood  the  legal  import  and  effect  of  the  terms  used;  this  he  cannpt 
do.^*  However,  where  there  is  a  mistake  of  law  on  one  side,  and  either  positive 
fraud  on  the  other,  or  inequitable,  unfair,  and  deceptive  conduct  which  tends 
to  confirm  the  mistake  and  conceal  the  truth,  or  surprise,  or  unconscionable 
advantage  obtained,  the  release  may  be  avoided. A  mistake  as  to  the  law  of 
a  foreign  country  ^®  or  a  sister  state  ^'  is  a  mistake  of  fact,  not  a  mistake  of 
law. 

d.  Mistake  of  Fact.  A  mistake  of  fact  may  occur  on  the  part  of  one  or 
both  of  the  parties  to  a  release.  A  unilateral  mistake  of  fact,  unmixed  with 
any  elements  of  fraud  or  duress,  is  not  sufficient  ground  for  the  avoidance  of 
a  release ;  but  where  a  mistake  exists  on  one  side  known  to  and  taken  advantage 
of  by  the  releasee,  or  fraud  by  the  releasee,  relief  will  be  granted  in  the  absence 
of  negligence  on  the  part  of  the  releasor.  A  release  may,  however,  be  avoided 
for  a  mutual  mistake  of  a  past  or  present  fact,  material  to  the  agreement ;  ^  but 
such  an  effect  is  not  produced  by  a  mistake  in  prophecy,  or  in  opinion,  or  by  mis- 
take in  belief  relative  to  an  uncertain  future  event,  as  for  instance  the  probable 
developments  from  and  permanency  of  a  known  injury.-    Nor  does  conscious 


94.  Colorado. —  Denver,  etc.,  R.  Co.  v.  Sulli- 
van, 21  Colo.  302,  41  Pae.  501. 

Georgia. —  Jossey  v.  Georgia  Southern,  etc., 
R.  Co.,  109  Ga.  439,  34  S.  E.  664. 

Illinois. —  Crum  r.  Sawyer,  132  111.  443,  24 
N.  E.  956;  Parmelee  v.  Lawrence,  44  111.  405. 

Massachusetts. —  Squires  v.  Amherst,  145 
Mass.  192,  13  N.  E.  609. 

Minnesota. —  Christianson  v.  Chicago,  etc., 
R.  Co.,  67  Minn.  94,  69  N.  W.  640. 

New  York. —  Schmidt  v.  Herfurth.  5  Rob. 
124. 

United  States. —  Joy  r.  Wurtz,  13  Fed. 
Cas.  No.  7,555,  2  Wash.  266,  where  releasor 
was  unaware  that  a  release  of  one  of  two 
joint  obligors  releases  both. 

England.— Brooks  v.  Stuart,  9  A.  &  E. 
854,  8  L.  J.  Q.  B.  184,  1  P.  &  D.  615,  36 
E.  C.  L.  445;  Cocks  v.  Nash,  9  Bing.  341, 
2  L.  J.  C.  P.  17,  4  Moore  &  S.  162,  23  E.  C.  L 
607,  in  both  of  which  cases  a  releasor  was 
not  allowed  to  prove  an  agreement  made 
contemporaneously  with  the  execution  of  a 
release  of  one  of  two  joint  and  several  debtors 
that  the  other  should  continue  liable.  Compare 
Phelps  V.  Amcott,  21  L.  T.  Rep.  N.  S.  167. 

See  42  Cent.  Dig.  tit.  "Release,"  §  31. 
See  also  cases  cited  supra,  note  86. 

Compare  Hearn  v.  Hearn,  24  R.  I.  328,  53 
Atl.  95. 

Release  by  corporation  see  Corporations, 
10  Cyc.  217,  note  24. 

95.  District  of  Columbia. —  Rockwell  v. 
Capital  Traction  Co.,  25  App.  Cas.  98. 

Illinois. —  Parmelee  r.  Lawrence,  44  111. 
405,  410,  where  the  court  said:  "If  A  re- 
ceives a  contract  or  other  instrument  from 
B,  knowing  that  it  was  designed  by  B  to 
bear  a  particular  interpretation  and  to  be 
used  only  for  a  specific  purpose,  then  A  has 
no  right  to  give  it  a  different  interpretation, 
or  to  use  it  for  a  different  purpose,  though 
such  new  purpose  may  be  consistent  with 
the  language  of  the  instrument.  To  permit 
A  to  pervert  the  instrument  from  the  pur- 
pose for  which  he  knew  it  was  intended  by 

[IV,  C,  2,  e] 


B,  would  be  to  permit  him  to  commit  a 
fraud." 

loLca. —  Rauen  r.  Prudential  Ins.  Co.,  129 
Iowa  725,  106  N.  W.  198. 

Massachusetts. —  See  Rosenberg  v.  Doe,  148 
Mass.  560,  20  N.  E.  176. 

Minnesota. —  Christianson  v.  Chicago,  etc., 
R.  Co.,  67  Minn.  94,  69  N.  W.  640. 

Montana. —  Collier  r.  Field,  2  Mont.  205. 

Neir  York.—  Haviland  v.  Willets,  141  N.  Y- 
35,  35  N.  E.  958  [reversing  67  Hun  89,  21 
N.  Y.  Suppl.  1112];  Kirchner  v.  New  Home 
Sewing  Mach.  Co.,  135  N.  Y.  182,  31  N.  E. 
1104. 

England. —  Ramsden  r.  Hylton,  2  Ves.  304, 
28  Eng.  Reprint  196. 

See  42  Cent.  Dig.  tit.  "Release,"  §  31. 

96.  Leslie  v.  Baillie,  7  Jur.  77,  12  L.  J. 
Ch.  153,  2  Y.  &  Coll.  91,  21  Eng.  Ch.  91,  63 
Eng.  Reprint  40.  See  infra,  IV,  C,  4,  c,  note 
30. 

97.  Rauen  Prudential  Ins.  Co.,  129  Iowa 
725,  106  N.  W.  198. 

98.  Duff  V.  Hutchinson,  57  Hun  (N.  Y.) 
152,  10  N.  Y.  Suppl.  857;  Blackmer  v. 
Wright,  12  Vt.  377.  But  see  Letts  v.  Letts, 
73  Mich.  138,  41  N.  W.  99. 

99.  Skilbeck  v.  Hilton,  L.  R.  2  Eq.  587. 

1.  Chapman  v.  Allen,  56  Conn.  152,  14 
Atl.  780;  Great  Northern  R.  Co.  v.  Fowler, 
136  Fed.  118,  69  C.  C.  A.  106,  197  U.  S.  624, 
25  S.  Ct.  800,  49  L.  ed.  911;  Davis  v.  Dis- 
trict of  Columbia,  20  Ct.  CI.  157;  In  re  Gar- 
nett,  31  Ch.  D.  1;  Hore  v.  Becher,  6  Jur. 
93,  11  L.  J.  Ch.  153,  12  Sim.  465,  35  Eng. 
Ch.  393,  59  Eng.  Reprint  1211.  See  also 
Currier  v.  Bilger,  149  Pa.  St.  109,  24  Atl. 
168,  and  cases  cited  infra,  note  2. 

2.  Kansas. — Atchison,  etc.,  R.  Co.  f.  Ben- 
nett, 63  Kan.  781,  66  Pac.  1018. 

Minnesota. —  Nelson  v.  Minneapolis  St.  R. 
Co.,  61  Minn.  167,  63  N.  W.  486;  Doty  /;. 
Chicago,  etc.,  R.  Co.,  49  Minn.  499,  52  N.  W. 
135. 

Mississippi. — Alabama,  etc.,  R.  Co.  v.  Turn- 
bull,  71  Miss.  1029,  16  So.  346. 
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ignorance  of  a  fact  amount  to  mistake.^  A  release  set  aside  for  mistake  must 
be  set  aside  as  an  entirety  and  cannot  be  affirmed  in  part  and  repudiated  in  part ;  * 
and  the  right  to  rehef  may  be  lost  by  laches.'^ 

3.  Innocent  Misrepresentation.^  An  innocent  misrepresentation  by  the 
releasee  of  a  material  fact,  intended  to  be  acted  upon  by  the  releasor  and  relied 
upon  by  him,  is  as  effective  to  avoid  a  release  induced  thereby  as  a  mutual  mistake.' 


Missouri. —  Homuth  v.  Metropolitan  St.  E. 
Co.,  129  Mo.  629,  31  S.  W.  903. 

Pennsylvania. —  Kane  v.  Chester  Traction 
Co.,  186  Pa.  St.  145,  40  Atl.  320,  65  Am. 
St.  Rep.  846;  Seeley  v.  Citizens'  Traction  Co., 
179  Pa.  St.  334,  36  Atl.  229;  Currier  v. 
Bilger,  149  Pa.  St.  109,  24  Atl.  168. 

Texas. —  Quebe  v.  Gulf,  etc.,  R.  Co.,  98 
Tex.  6,  81  S.  W.  20,  66  L.  R.  A.  734;  Houston, 
etc.,  R.  Co.  V.  McCarty,  94  Tex.  298,  60  S.  W, 
429,  86  Am.  St.  Rep.  854,  53  L.  R.  A.  507 
[reversing  21  Tex.  Civ.  App.  568,  54  S.  W. 
421],  mutual  mistake  as  to  the  existence  of 
internal  injuries,  but  the  parties  dealt  at 
arm's  length  and  a  full  settlement  and  dis- 
charge was  agreed  upon,  the  releasor  exer- 
cising independent  reasonable  care  to  ascer- 
tain the  extent  of  his  injuries  and  not  rely- 
ing upon  any  examination  or  statement  of 
releasee's  physician. 

Wisconsin. —  Kowalke  v.  Milwaukee  Elec- 
tric R.,  etc.,  Co.,  103  Wis.  472,  79  N.  W. 
762,  74  Am.  St.  Rep.  877;  Continental  Nat. 
Bank  v.  McGeoch,  92  Wis.  286,  66  N.  W.  606 ; 
Klauber  v,  Wright,  52  Wis.  303,  8  N.  W. 
893. 

United  States. —  Chicago,  etc.,  R.  Co.  v. 
Wilcox,  116  Fed.  913,  914,  54  C.  C.  A.  147, 
where  the  court  said:  "A  mistake  as  to  the 
future  unknowable  effect  of  existing  facts, 
a  mistake  as  to  the  future  uncertain  dura- 
tion of  a  known  condition,  or  a  mistake  as 
to  the  future  effect  of  a  personal  injury,  can- 
not have  this  [invalidating]  effect,  because 
these  future  happenings  are  not  facts,  and 
in  the  nature  of  things  are  not  capable  of 
exact  knowledge;  and  everyone  who  con- 
tracts in  reliance  upon  opinions  or  beliefs 
concerning  them  knows  that  these  opinions 
and  beliefs  are  conjectural,  and  makes  his 
agreement  in  vievv^  of  the  well-known  fact 
that  they  may  turn  out  to  be  mistaken,  and 
assumes  the  chances  that  they  will  do  so." 

England. —  Rideal  v.  Great  Western  R.  Co., 
1  F.  &  F.  706.  Compare  Roberts  v.  Eastern 
Counties  R.  Co.,  1  F.  &  F.  460;  Lyall  v. 
Edwards,  6  H.  &  N.  337,  30  L.  J.  Exch.  193. 

See  42  Cent.  Dig.  tit.  "Release,"  §  31. 

Otherwise  where  the  erroneous  opinion  was 
recklessly  given  to  the  releasor  by  defendant's 
physician,  and  had  a  tendency  to  deceive  and 
mislead,  and  was  made  for  the  purpose  of 
inducing  a  settlement.  Viallet  v.  Consoli- 
dated R.,  etc.,  Co.,  30  Utah  260,  84  Pac.  496, 
5  L.  R.  A.  N.  S.  663. 

Compare  and  distinguish  the  following 
cases,  where  there  was  a  mutual  mistake  as 
to  the  nature  of  the  injury  itself:  Bussian 
V.  Milwaukee,  etc.,  R.  Co.,  56  Wis.  325,  14 
N.  W.  452;  Great  Northern  R.  Co.  v.  Fowler, 
136  Fed.  118,  69  C.  C.  A.  106,  197  U.  S.  624, 
25   S.  Ct.  800',  49  L.  ed.  911;   Lumley  i\ 


Wabash  R.  Co.,  76  Fed.  66,  22  C.  C.  A.  60. 
See  also  Meyer  v.  Haas,  126  Cal.  560,  58 
Pac.  1042;  Houston,  etc.,  R.  Co.  v.  Brown, 
(Tex.  Civ.  App.  1902)  69  S.  W.  651. 

Character  of  fraudulent  statement  see  in- 
fra, IV,  C,  4,  c. 

3.  Seeley  v.  Citizens'  Traction  Co.,  179  Pa. 
St.  334,  36  Atl.  229;  Kowalke  V.  Milwaukee 
Electric  R.,  etc.,  Co.,  103  Wis.  472,  476,  79 
N.  W.  762,  74  Am.  St.  Rep.  877,  where  the 
court  said :  "  Where  a  party  enters  into  a 
contract,  ignorant  of  a  fact,  but  meaning  to 
waive  all  inquiry,  or  waives  an  investigation 
after  his  attention  has  been  called  to  it,  he 
is  not  in  mistake  in  the  legal  sense." 

4.  Skilbeck  v.  Hilton,  L.  R.  2  Eq.  587; 
Pritt  V.  Clay,  6  Beav.  503,  49  Eng.  Reprint 
920. 

5.  Millar  v.  Craig,  6  Beav.  433,  49  Eng. 
Reprint  893,  holding  that  where  a  release 
has  been  executed,  and  the  parties  have,  for 
a  long  lapse  of  time,  acquiesced  in  it,  the 
mere  proof  of  errors  will  not,  in  the  absence 
of  fraud,  induce  the  court  either  to  set  it 
aside,  or  to  give  leave  to  discharge  and 
falsify,  but  the  principle  must  be  taken  with 
this  qualification,  that  the  nature  and  amount 
of  the  errors  alleged  and  proved  may  have  a 
very  considerable  effect  in  the  consideration 
of  the  question  whether  the  release  was  fairly 
obtained. 

6.  See  Contracts,  9  Cyc.  408  et  seq. 

7.  Kentucky. —  Shackelford  v.  Hendley, 
1  A.  K.  Marsh.  496,  10  Am.  Dec.  753. 

Pennsylvania. —  People's  Natural  Gas  Co. 
V.  Millbury,  2  Mona.  145. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Brown, 
(Civ.  App.  1902)  69  S.  W.  651,  where  the 
release  was  executed  in  reliance  upon  the 
statement  of  the  physician  acting  for  the 
railroad  company,  made  for  the  purpose  of 
inducing  the  execution  of  the  same,  that  the 
bones  of  the  broken  arm  had  knit  together, 
and  that  the  arm  would  be  as  good  as  ever, 
and  it  was  held  that  the  release  was  not 
binding  upon  the  employee,  even  though  the 
statement  of  the  physician  was  made  in  good 
faith. 

United  States. —  Great  Northern  R.  Co.  v. 
Fowler,  136  Fed.  118,  69  C.  C.  A.  106,  197 
U.  S.  624,  25  S.  Ct.  800,  49  L.  ed.  911. 

England. —  See  Lee  v.  Lancashire,  etc.,  R. 
Co.,  L.  R.  6  Ch.  527,  25  L.  T.  Rep.  N.  S.  77, 
19  Wkly.  Rep.  729. 

See  42  Cent.  Dig.  tit.  "Release,"  §  32. 

Contra. —  Duffy  v.  Metropolitan  L.  Ins.  Co., 
94  Me.  414,  47  Atl.  905  (where  releasee  rea- 
sonably believed  the  misrepresentation  to  be 
true)  ;  Kelly  i\  Pioneer  Press  Co.,  94  Minn. 
448,  103  N.  W.  330;  Lesson  r.  Massachu- 
setts Ben.  Assoc.,  3  Misc.  (N.  Y.)  415,  23 
N.  Y.  Suppl.  294. 

[IV,  C,  3] 
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4.  Fraud  ^  —  a.  Elements.  To  entitle  a  releasor  to  avoid  a  release  on  the 
ground  of  fraud  he  must  have  been  induced  in  making  the  release  to  have  acted 
to  his  damage  upon  the  truth  of  a  statement  of  a  material  fact  known  by  its  maker 
to  be  false  or  recklessly  uttered  regardless  of  its  truth,  made  by  the  releasee  or 
another  in  his  behalf,  with  the  intention  that  it  should  be  acted  upon  by  the 
releasor  in  the  execution  of  the  release.^ 

b.  Reliance  on  Fraudulent  Statement.  The  releasor  has  the  right  to  rely 
upon  those  statements  of  the  releasee  which  a  reasonably  prudent  man  would 
rely  upon.  In  the  application  of  this  test  the  releasor  undoubtedly  has  the  right 
to  rely  upon  the  releasee's  material  statements  of  fact/^  but  he  has  no  right  to 
rely  on  the  usual  chaffering  opinions  of  the  releasee;  and  a  conflict  of  authority 
exists  as  to  whether  a  releasor  who  is  mentally  and  physically  capable  of  reading 
a  release  executed  by  him  has  a  right  to  rely  upon  statements  by  the  releasee 
or  his  agent  as  to  its  contents.^-  The  weight  of  authority  sustains  the  right  of 
the  releasor  to  rely  upon  professional  opinions  furnished  him  by  the  adverse 
party,  and  this  is  especially  true  of  professional  medical  opinions,  and  if  they 
are  fraudulent  the  release  is  voidable. However,  it  is  not  e::.Dugh  that  the  state- 
ment be  made  and  that  the  releasor  have  the  right  to  rely  thereon;  he  must  in 


8.  See  CONTRA.CTS,  9  .Cyc.  411  et  seq. 

9.  District  of  Columbia. — Rockwell  v.  Capi- 
tal Traction  Co.,  25  App.  Cas.  98. 

Illinois. —  Indiana,  etc.,  R.  Co,  v.  Fowler, 
103  111.  App.  565  [affirmed  in  201  111.  152, 
66  N.  E.  394,  94  Am.  St.  Rep.  158]. 

Io^va. —  Kilmartin  v.  Chicago,  etc.,  R.  Co., 
137  loAva  64,  114  N.  W.  522;  Rauen  u.  Pru- 
dential Ins.  Co.,  129  Iowa  725,  106  N.  W.  198. 

Maine.— Valley  v.  Boston,  etc.,  R.  Co.,  103 
Me.  106,  68  Atl.''635;  Larrabee  v.  Sewall,  66 
Me.  376. 

Massachusetts. —  Barnard  i".  Crosby,  6  Al- 
len 327. 

Missouri. —  Courtney  v.  Blackwell,  150  Mo. 
245,  51  S.  W.  668. 

Neiv  Ha.mpsliire. —  Hoitt  v.  Holcomb,  23 
N.  H.  535,  provided  the  information  is  not 
equally  in  the  knowledge  or  open  to  the 
knowledge  of  both  parties. 

l^eio  Yorfc.— Smith  v.  Irvin,  102  N.  Y.  App. 
Div.  614,  92  N.  Y.  Suppl.  1146  [affirming 
45  Misc.  262,  92  N.  Y.  Suppl.  170]. 

Pennsylvania. —  Silk  r.  Mutual  Reserve 
Fund  Life  Assoc.,  159  Pa.  St.  625,  28  Atl. 
445. 

Washington. —  Bjorklund  v.  Seattle  Elec- 
tric Co.,  35  Wash."  439,  77  Pac.  727. 

Wisconsi7i. —  Wells  r.  McGeoch,  71  Wis. 
196,  35  N.  W.  769. 

United  States. —  Union  Pac.  R.  Co.  v.  Har- 
ris, 63  Fed.  800,  12  C.  C.  A.  598. 

See  42  Cent.  Dig.  tit.  "Release,"  §  32. 
See  also  cases  cited  infra,  note  10  et  seq. 

10.  Silk  V.  Mutual  Reserve  Fund  Life  As- 
soc., 159  Pa.  St.  625,  28  Atl.  445. 

11.  Valley  v.  Boston,  etc.,  R.  Co.,  103  Me. 
106,  110,  68  Atl.  635  (where  the  court,  in 
deciding  that  a  release  could  not  be  set  aside 
because  in  obtaining  it  the  claim  agent  of 
the  releasee  told  the  releasor  that  he  had 
no  cause  of  action,  said :  "  They  were  ex- 
pressions of  opinion  from  the  agent  of  a  cor- 
poration whose  interests  were  known  to  be 
directly  hostile  to  the  plaintiff  and  as  a 
prudent  man  he  ought  not  to  have  relied 
upon  them " )  ;  ^tna  Ins.  Co.  v.  Reed,  33 

[IV,  C,  4,  a] 


Ohio  St.  283  (holding  that  insured  has  no 
right  to  rely  on  statement  of  insurance  com- 
pany a.djuster  that  his  claim  was  not  en- 
forceable at  law,  as  such  representation  being 
mere  legal  opinion,  its  truth  could  have  been 
ascertained  by  ordinary  diligence).  Compare 
Conner  v.  Dundee  Chemical  Works,  (N.  J. 
Ch.  1889)  17  Atl.  975;  Russian  v.  Milwaukee, 
etc.,  R.  Co.,  56  Wis.  325,  14  N.  W.  452. 

12.  See  supra,  IV,  C,  2,  b,  (i).  See  also 
Gipe  Pittsburgh,  etc.,  R.  Co.,  41  Ind.  App. 
156,  82  N.  E.  471  (where  it  is  said  that 
misrepresentation  as  to  the  legal  effect  of  a 
release  does  not  amount  to  fraud,  because 
everj'^  person  is  presumed  to  know  the  con- 
tents of  the  agreement  which  he  signs,  and 
has  therefore  no  right  to  rely  on  the  state- 
ments of  the  other  party  as  to  its  legal  effect. 
This  is  an  exception  to  the  general  rule  that 
the  false  representations  of  the  other  party 
may  be  set  up  in  bar  to  a  release)  ;  Heck  y» 
Missouri  Pac.  R.  Co.,  147  Fed.  775. 

13.  Missouri  Pac.  R.  Co.  v.  Goodholm,  61 
Kan.  758,  60  Pac.  1066  {semhle)  ;  Inter- 
national, etc.,  R.  Co.  V.  Shuford,  36  Tex. 
Civ.  App.  251,  81  S.  W.  1189;  Jones  v.  Gulf, 
etc.,  R.  Co.,  73  S.  W.  1082,  32  Tex.  Civ. 
App.  198,  199,  where  the  court  said:  "On 
account  of  their  special  knowledge  it  was 
reasonable  that  the  plaintiff  and  his  wife 
should  believe  the  representations  of  the 
physicians.  '  While  it  is  true  that  a  person 
can  not  assert  an  estoppel  based  upon  a  rep- 
resentation which  under  the  circumstances 
he  ought  not  to  have  believed  and  acted  upon, 
it  is  we  think  equally  true  that  where  one 
states  a  fact  which  is  or  should  be  within 
his  knowledge,  intending  that  it  be  believed 
and  acted  on  as  true,  he  should  not  ordi- 
narily be  heard  to  say  that  the  other  party 
ought  not  to  have  believed  him,  there  being 
nothing  to  show  to  such  other  the  falsity 
of  the  Representations.'"  See  also  Gulf,  etc., 
R.  Co.  V.  Huyett,  (Tex.  Civ.  App.  1905)  89 
S.  W.  1118  [reversed  on  another  ground  in 
99  Tex.  630,  92  S.  W.  454,  5  L.  R.  A.  N.  S. 
669];  Chicago,  etc.,  R.  Co.  v.  Wilcox,  116 
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fact  rely  to  his  damage  on  the  fraudulent  statement  in  executing  the  release.^* 
Hence  he  is  not  entitled  to  relief  if  he  does  not  believe  the  statement  to  be  true/^ 
or  if  he  would  have  acted  in  the  same  manner  even  though  the  statement  had 
not  been  made.^^  However,  the  releasor  is  not  required  to  possess  an  unques- 
tioning belief  in  its  truth,  provided  that  it  was  the  inducing  cause  to  the  execu- 
tion of  the  release;  and  the  fraudulent  statement,  if  the  substantial,  need  not 
be  the  sole,  inducement  for  the  execution  of  the  release. 

e.  Character  of  Fraudulent  Statement.  The  statement  must  be  a  repre- 
sentation of  a  material  fact,^^  not  an  opinion  or  a  prophecy  or  promise  to  be 
performed  in  the  future. However,  every  opinion,  however  erroneous  in  fact, 
contains  a  representation  that,  when  expressed,  it  is  honestly  held  by  its  giver; 
and  a  promise  includes  a  declaration  that  the  promisor  intends  to  perform  his 
promise.^^  Each  of  these  representations,  being  as  to  the  existence  of  a  present 
state  of  mind,  constitutes  a  statement  of  fact,  and  if  it  be  fraudulent  and  the 
releasor  has  the  right  to  rely  thereon,  the  release  thereby  induced  is  voidable.^* 
The  repetition  to  the  releasor  by  the  releasee  of  a  fraudulent  statement  made  to 
him  by  his  agent,  who  knew  it  to  be  false,  although  the  releasee  believed  it  to  be 
true,  is  a  fraud,  not  a  misrepresentation."^    Unless  a  duty  to  disclose  or  a  con- 


Fed.  913,  54  C.  C.  A.  147;  Lumley  v.  Wabash 
E.  Co.,  76  Fed.  66,  22  C.  C.  A.  60.  Compare 
Doty  V.  Chicago,  etc.,  R.  Co.,  49  Minn.  499, 
52  N.  W.  135. 

14.  Missouri  Pac.  R.  Co.  v.  Goodholm,  61 
Kan.  758,  60  Pac.  1066;  Duffy  v.  Metro- 
politan L.  Ins.  Co.,  94  i..e.  414,  47  Atl.  905; 
Kane  i\  Chester  Traction  Co.,  180  Pa.  St. 
145,  40  Atl.  320,  65  Am.  St.  Rep.  846;  Wag- 
ner v.  National  L.  Ins.  Co.,  90  Fed.  395,  406, 
33  C.  C.  A.  121,  where  it  is  said:  "To  en- 
title a  plaintiff  to  sue  for  a  misrepresentation 
made  to  him,  it  is  not  enough  to  show  that  it 
was  followed  by  damage  to  him;  he  must 
show  that  the  one  was  the  cause  of  the  other ; 
he  must  establish  that,  in  doing  the  act 
whereby  he  suffered  damage,  he  was  adhihens 
■fidem,  relying  upon  the  representation  beinj 
true." 

15.  Stevens  v.  Reed,  60  N.  Y.  Suppl.  726. 

16.  Wagner  v.  National  L.  Ins.  Co.,  90 
Fed.  395,  33  C.  C.  A.  121. 

17.  Missouri  Pac.  R.  Co.  v.  Goodholm,  61 
Kan.  758,  60  Pac.  1066;  Peterson  v.  Chicago, 
etc.,  R.  Co.,  38  Minn.  511,  514,  39  N.  W.  485 
(where  the  court  said:  "Although  her  own 
opinion  had  been  that  she  would  never  fully 
recover  from  her  injuries,  and  that,  notwith- 
standing the  alleged  opinion  of  her  physi- 
cian, she  still  had  doubts  about  it,  yet,  in 
view  of  his  supposed  superior  knowledge  of 
her  case,  she  so  far  relied  upon  his  opinion, 
and  was  so  far  influenced  by  it,  that  it  was 
the  inducing  cause  of  her  signing  the  re- 
lease") ;  Viallet  v.  Consolidated  R.,  etc.,  Co., 
30  Utah  260,  84  Pac.  496,  5  L.  R.  A.  N.  S. 
663. 

18.  Powell  f.  Adams,  98  Mo.  598,  12  S.  W. 
295 ;  International,  etc.,  R.  Co.  v.  Shuford,  36 
Tex.  Civ.  App.  251,  81  S.  W.  1189  (holding 
that  where  one  who  had  been  injured  while 
a  passenger  executed  a  release  of  the  railroad 
company  from  liability  for  her  injuries  —  her 
action  being  influenced  partly  by  a  fraudu- 
lent representation  of  the  company's  em- 
ployees as  to  the  extent  of  her  injuries,  and 
partly  by  the  fact  that  she  was  alone  and  in 
need  of  funds  —  the  release  was  subject  to 


cancellation,  notwithstanding  the  representa- 
tion was  not  the  sole  inducement)  ;  Viallet  V. 
Consolidated  R.,  etc.,  Co.,  30  Utah  260,  84 
Pac.  496,  5  L.  R.  A.  N.  S.  663;  Wagner  i;. 
National  L.  Ins.  Co.,  90  Fed.  395,  33  C.  C.  A. 
121. 

19.  Conner  v.  Dundee  Chemical  Works^ 
(N.  J.  Ch.  1889)  17  Atl.  975;  Kane  v.  Ches- 
ter Traction  Co.,  186  Pa.  St.  145,  40  Atl.  320, 
65  Am.  St.  Rep.  846. 

If  the  statement  is  substantially,  although 
not  literally,  true,  the  releasor  cannot  com- 
plain. McNamara  v.  Boston  EL  R.  Co.,  197 
Mass.  383,  83  N.  E.  878. 

20.  Chicago,  etc.,  R.  Co.  v.  Wilcox,  116  Fed. 
913,  54  C.  C.  A.  147. 

21.  See  Texas,  etc.,  R.  Co.  v.  Burke,  1  Tex. 
App,  C:  /.  Cas.  §  945 ;  Cross  v.  Spring  6  Hare 
552,  13  Jur.  785,  1  L.  J.  Ch.  204,  31  Eng. 
Ch.  552,  67  Eng.  Reprint  1283;  Jorden  v. 
Money,  5  H.  L.  Cas.  185,  23  L.  J.  Ch.  865, 
10  Eng.  Reprint  868. 

22.  Viallet  v.  Consolidated  R.,  etc.,  Co., 
30  Utah  260,  84  Pac.  496,  5  L.  R.  A.  N.  S. 
663  (especially  where  the  relation  of  physi- 
cian and  patient  is  once  established  between 
the  parties)  ;  Hirschfeld  v.  London,  etc.,  R. 
Co.,  2  Q  B.  D.  1,  46  L.  J.  Q.  B.  94,  35  L.  T. 
Rep.  N.  S.  473.  See  also  Stewart  v.  Great 
Western  R.  Co.,  2  De  G.  J.  &  S.  319,  11  Jur. 
N.  S.  627,  13  L.  T,  Rep.  N.  S.  79,  13  Wklv. 
Rep.  907,  67  Eng.  Ch.  251,  46  Eng.  Reprint 
399. 

A  representation  that  a  legal  or  medical 
opinion  has  been  given  is  one  of  fact,  and,  if 
fraudulent,  ground  for  avoidance  of  the  re- 
lease. Hoitt  V.  Holcomb,  32  N.  H.  185;  Flem- 
ing i\  Brooklyn  Heights  R.  Co.,  95  N.  Y.  App. 
Div.  110,  88  N.  Y.  Suppl.  732;  Silk  r.  Mutual 
Reserve  Fund  Life  Assoc.,  159  Pa.  St.  625, 
28  Atl.  445. 

23.  Rapid  Transit  R.  Qo.  r.  Smith.  (Tex. 
Civ.  App.  1904)  82  S.  W.  788  [reversed  on 
another  ground  in  98  Tex.  553,  86  S.  W. 
322]. 

24.  See  cases  cited  supra,  notes  22,  23. 

25.  Gould  V.  Cavuga  County  Nat.  Bank, 
56  How.  Pr.  (N.  Y.)  505. 

[IV,  C,  4,  C] 
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fidential  relation  exists,  silence  as  to  material  facts  does  not  constitute  fraud,^® 
provided  that  the  non-disclosure  is  not  equivalent  to  an  actual  falsehood,^^  or 
that  concealment  does  not  so  color  the  statement  made  as  to  produce  a  misleading 
false  impression  in  regard  to  a  material  fact,  which  would  be  as  vicious  as  an 
express  falsehood. It  is  not  necessary  that  the  statement  shall  be  known  to  be 
false;  it  is  sufficient  if  it  is  made  recklessly  without  regard  to  the  truth.^^  A 
false  representation  of  law,  not  being  a  matter  of  fact,  does  not  generally  vitiate 
a  release ;  nor  do  false  representations  as  to  the  legal  effect  of  a  release,  as  the 
releasor  is  presumed  to  know  the  contents  of  the  instruments  signed  by  him, 
and  has  no  right  to  rely  upon  the  representations  of  the  other  party  as  to  its  legal 
effect.^^  This  rule  is  not  applicable,  however,  where  the  releasee  induces  the 
releasor  to  rely  upon  his  superior  knowledge,^^  nor  probably  where  the  legal  effect 
of  the  release  is  not  disclosed  on  the  face  of  the  release,  as  where  the  release  of 
one  of  several  parties  under  a  joint  liability  releases  all,^^  nor  where  the  releasor 
is  himself  unable  to  determine  the  true  nature  and  effect  of  the  release.^* 

d.  Culpability  of  Releasee.  A  release  may  be  avoided  for  the  fraudulent 
statement  of  the  releasee,  or  of  his  agents  acting  in  the  scope  of  their  employment,^'^ 


26.  Reznor  v.  Maclary,  4  Houst.  (Del.) 
241 ;  Dundee  Chemical  Works  r,  Connor,  46 
N.  J.  Eq.  576,  20  Atl.  50  (holding  that  the 
existence  of  a  confidential  relation  is  not  to  be 
inferred  from  the  fact  that  the  officer  and 
agent  of  the  releasee  visited  the  releasor  on 
hearing  of  the  sudden  death  of  her  husband 
(in  consequence  of  injuries  received  in  tlie 
employ  of  the  releasee),  who  had  been  long  a 
trusted  employee,  nor  from  the  fact  that  he 
ofl'ered  in  behalf  of  the  releasee  to  pay,  and 
did  pay,  the  funeral  expenses ;  nor  from  the 
fact  that  he  offered  to  accompany  the  re- 
leasor to  the  surrogate's  office  to  take  out 
letters  of  administration,  which  ofier  was 
not  accepted);  Harbeck  f.  Pupin,  145  N.  Y. 
70,  39  N.  E.  722;  Dambmann  v.  Schulting, 
75  N.  Y.  55  [reversing  12  Hun  1  {affirming 
54  How.  Pr.  289)],  85  N.  Y.  622. 

A  duty  of  disclosure  held  to  exist  see 
Purslow  V.  Jackson,  93  Iowa  694,  62  N.  W. 
12;  O'Neil  v.  Lake  Superior  Iron  Co.,  63 
Mich.  690,  30  N.  W.  688  (employee,  benefit 
fund,  and  employer)  ;  Toomey  v.  Whitney, 
94  N.  Y.  App.  Div.  154,  88  N.  Y.  Suppl.  216 
(prospective  administrator  and  next  of  kin)  ; 
Cunningham's  Appeal,  122  Pa.  St.  464,  15 
Atl.  868;  Carter  v.  Connell,  1  Whart.  (Pa.) 
392;  Womack  v.  Austin,  1  S.  C.  421  (guard- 
ian and  ward) . 

27.  Dobinson  v.  McDonald,  92  Cal.  33,  27 
Pac.  1098;  Clark  r.  Tavlor,  68  Iowa  519,  27 
N.  W.  493;  Hart  v.  Gould,  62  Mich.  262,  28 
N.  W.  831;  Earnhardt  v.  Smith,  86  N.  C. 
473. 

28.  Larrabee  r.  Sewall,  66  Me.  376;  Havi- 
land  r.  Willets,  141  N.  Y.  35,  35  N.  E.  958 
[reversing  67  Hun  89,  21  N.  Y.  Suppl.  1112]. 

29.  Viallet  v.  Consolidated  R.,  etc.,  Co., 
30  Utah  260,  84  Pac.  496,  5  L.  R.  A.  N.  S. 
663. 

30.  See  Upton  v.  Tribilcock,  91  U.  S.  45,  23 
L.  ed.  203. 

But  as  the  laws  of  sister  and  foreign  states 
are  regarded  as  facts,  misrepresentations  as 
to  them  are  misrepresentations  of  fact. 
Pvauen  v.  Prudential  Ins.  Co.,  129  Iowa  725, 
106  N.  W.  198;  Leslie  v.  Baillie,  7  Jur.  77, 

[IV,  C,  4,  e] 


12  L.  J.  Ch.  153,  2  Y.  &  Coll.  91,  21  Eng. 
Ch.  91.  63  Eng.  Reprint  40.  See  supra,  IV, 
C,  2,  c. 

31.  Jackson  v.  Pennsylvania  R.  Co.,  69 
N.  J.  L.  79,  82,  54  Atl.  532  ("It  is  well  set- 
tled that  a  [fraudulent]  misrepresentation  as 
to  the  legal  effect  of  a  written  instrument 
will  not  avoid  the  instrument,  except  where 
there  exists  a  relation  of  trust  or  confidence 
between  tlie  parties  " )  ;  Heck  v.  Missouri  Pac. 
R.  Co.,  147  Fed.  775.  See  cases  cited  supra, 
IV,  C,  2,  b,  (m),  note  90,  and  IV,  C,  4,  b. 
note  12.  Contra,  St.  Louis,  etc.,  R.  Co.  r. 
Smith,  82  Ark.  105,  100  S.  W.  884;  Lee  r. 
Lancashire,  etc.,  R.  Co.,  L.  R.  6  Ch.  527,  25 
L.  T.  Rep.  N.  S.  77,  19  Wkly.  Rep.  729 
(semble)  ;  Hirschfield  r.  London,  etc.,  R.  Co., 
2  Q.  B.  D.  1,  46  L.  J.  Q.  B.  94,  35  L.  T.  Rep. 
N.  S.  473.  See  also  Haviland  v.  Willetts,  141 
N.  Y.  35.  25  N.  E.  958  [reversing  67  Hun  89, 
21  N.  Y.  Suppl.  1112]  ;  and  cases  cited  supra, 
IV,  C,  2,  b,  (III),  note  89. 

32.  Rauen  r.  Prudential  Ins.  Co.,  129 
Iowa  725,  106  N.  W.  198;  Berry  v.  American 
Cent.  Ins.  Co.,  132  N.  Y.  49,  30  N.  E.  254, 
28  Am.  St.  Rep.  548;  Sanford  v.  Royal  Ins. 
Co.,  11  Wash.  653,  40  Pac.  609.  See  cases 
cited  supra,  IV,  C,  2,  b,  (m). 

33.  Colter  v.  Morgan,  12  B.  Mon.  (Ky.) 
278.    See  also  cases  cited,  IV,  C,  2,  b,  (m). 

34.  Indiana,  etc.,  R.  Co.  v.  Fowler,  201 
111.  152,  66  N.  E.  394  [affirming  103  111.  App. 
565]. 

35.  See  cases  cited  passim,  IV,  C,  2,  b, 
(III)  ;  IV,  C,  4. 

Fraud  of  servant  acting  outside  scope  of 
employment  affects  validity  of  release  no 
more  than  fraud  of  stranger.  Gulf,  etc.,  R. 
Co.  V.  Huyett,  99  Tex.  630,  92  S.  W.  454,  5 
L.  R.  A.  N.  S.  669. 

Fraud  of  physician. —  The  releasee  is  not 
bound  or  affected  by  statements  made  by  its 
physician  sent  to  ascertain  the  nature  of  the 
releasor's  injuries  and  report  the  result  of 
his  examination  to  the  claim  agent,  and  with- 
out any  authority  to  settle  the  claim  or  ad- 
vise the  releasor,  for  such  statements  are  out- 
side the  scope  of  the  agency,  and  relied  on 
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or  of  one  of  several  joint  releasees  ;  but  it  is  unaffected  by  the  fraud  of  a  stranger,^^ 
unless  the  stranger  procured  the  release, or  unless  such  fraud  was  known  to  the 
releasee  or  his  agent  at  the  obtention  by  the  latter  of  the  release. 

e.  Intent.  To  constitute  fraud,  the  releasee  must  intend  that  the  fraudulent 
representation  shall  be  acted  upon  by  the  releasor  in  the  execution  of  the  release. 
But  where  a  fraudulent  statement  is  made  to  the  releasor,  who  acts  thereon, 
and  the  statement  itself  is  reasonably  calculated  to  induce  such  action,  a  rebut- 
table presumption  arises  that  the  consequence  was  intended  by  the  releasee. 
This  presumption  may  be  rebutted,  for  instance,  by  proof  that  the  releasee  by  his 
false  statement  intended  to  prevent  the  execution  of  the  release.**^  Where  the 
misrepresentation  has  been  made  by  the  releasee  with  knowledge  of  its  falsity 
and  with  intent  that  it  should  be  acted  upon  by  the  releasor,  who  has  in  fact 
acted  thereon,  the  release  is  avoidable  for  fraud,  even  in  the  absence  of  a  corrupt 
motive  or  a  specific  intent  to  defraud. 

f.  Inadequacy  of  Consideration  and  Other  Special  Circumstances.  Improv- 
idence or  mere  inadequacy  of  consideration  where  the  parties  stand  on  an  equal 
footing  is  not  sufficient  to  establish  fraud  or  mental  incapacity,  nor  to  set  aside 
the  release  even  in  equity,  but  they  constitute  circumstances  which  may  be  con- 
sidered in  connection  with  the  other  facts  of  the  case  to  determine  the  existence 
'vd  non  of  fraud.  Likewise  where  the  releasor  is  inexperienced  or  possesses  a 
subnormal  mind  (nevertheless  having  the  capacity  to  contract),  and  is  taken  advan- 


by  the  releasor  on  her  own  responsibility. 
Xelson  v.  Minneapolis  St.  R.  Co.,  61  Minn. 
167,  63  N.  W.  486.  Compare  IV,  C,  4,  b,  note 
.13. 

36.  Pelberg  v.  Gorham,  23  Cal.  349. 

37.  Atchison,  etc.,  R.  Co.  v.  Bennett,  63 
Kan.  781,  66  Pac.  1018;  Pugsley  v.  Sumner, 
14  Daly  (N.  Y.)  427,  14  N.  Y.  St.  691;  Ken- 
nerty  v.  Etiwan  Phosphate  Co.,  17  S.  C.  411, 
43  Am.  Rep.  607.  Compare  Bedell  v.  Bedell, 
37  Hun  (N.  Y.)  419. 

38.  Perea  v.  Barela,  5  N.  M.  458,  23  Pac. 
766;  Stewart  V.  Great  Western  R.  Co.,  2 
De  G.  J.  &  S.  319,  11  Jur.  N.  S.  627,  13  L.  T. 
Rep.  N.  S.  79,  13  Wkly.  Rep.  907,  67  Eng.  Ch. 
251,  46  Eng.  Reprint  399. 

39.  Gulf,  etc.,  R.  Co.  f.  Huyett,  99  Tex. 
630,  92  S.  W.  454,  5  L.  R.  A.  N.  S.  669, 
sejnble. 

40.  Denver,  etc.,  R.  Co.  v.  Sullivan,  21 
Colo.  302,  41  Pac.  501  (holding  that  opin- 
ions of  releasee  as  to  its  legal  liability,  which 
would  not  pass  unquestioned  by  a  reasonably 
prudent  releasor,  are  not  within  the  rule)  ; 
Wagner  Montpelier  Nat.  L.  Ins.  Co.,  90 
Fed.  395,  405,  33  C.  C.  A.  121  (where  the  re- 
leasor made  application  to  the  company  for 
additional  life  insurance,  which  was  rejected 
on  the  ground  that  he  had  a  heart  affection. 
Thereupon  the  releasor  proposed  to  surrender 
the  life  insurance  policy  he  already  had  in 
that  company,  but  their  physician  advised 
him  not  to  surrender  the  policy  and  release 
the  company  because  he  was  not  likely  to 
live  more  than  a  year,  when  as  a  matter  of 
fact  the  physician  believed  that  his  death 
was  imminent.  Despite  this  advice  he  sur- 
rendered the  policy  and  released  the  com- 
pany. In  a  few  days  thereafter  his  death 
occurred.  Tlie  court  decided  that  his  execu- 
trix could  not  avoid  the  release  on  account 
of  the  false  statements  of  the  company's  phy- 
sician, saying :  "  W'here  the  person  acting  on 


the  statement  is  the  person  to  whom  it  is  ad- 
dressed, and  the  statement  taken  by  itself  is 
reasonably  calculated  to  induce  such  action, 
of  course  the  presumption  is  that  the  result 
was  intended  by  the  maker.  But  this  pre- 
sumption can  certainly  be  rebutted  by  other 
circumstances  showing  that  the  statements 
were  made  with  the  best  motives,  and  for  an 
entirely  different  purpose,  and  that  such  ac- 
tion as  that  taken  was  not  intended,  but,  on 
the  contrary,  was  in  the  presence  of  the  de- 
ceived party,  in  good  faith  deprecated"). 

41.  Rauen  v.  Prudential  Ins.  Co.,  129  Iowa 
725,  106  N.-  W.  198;  O'Donnell  i'.  Clinton, 
145  Mass.  461,  14  N.  E.  747;  Warder  v. 
Tucker,  7  Mass.  449,  5  Am.  Dec.  62;  Conner 
V.  Dundee  Chemical  Works,  (N.  J.  Ch.  1889) 
17  Atl.  975.  See,  however,  Wagner  v.  Mont- 
pelier Nat.  L.  Ins.  Co.,  90  Fed.  395,  405,  33 
C.  C.  A.  121,  where  it  is  said:  "It  is  true 
that  there  are  many  cases  in  which  the  prin- 
ciple is  broadly  stated  that  the  motive  of  one 
in  deceiving  another  to  the  latter's  damage  is 
not  material,  but  they  are  all  cases  in  which 
the  deceiver  intended  the  deceived  person  to 
take  the  action  he  did  take,  and  sought  to 
escape  liability  for  it  on  the  ground  that  he 
intended  no  injury  to  the  deceived  person  or 
benefit  to  himself  from  such  induced  action." 

42.  Chesapeake,  etc.,  R.  Co.  v.  Mosbv,  93 
Va.  93,  24  S.  E.  916;  Barker  r.  Northern 
Pac.  R.  Co.,  65  Fed.  460. 

43.  Mattoon  Gas  Light,  etc.,  Co.  r.  Dolan, 
111  111.  App.  333;  Kansas  Citv,  etc..  R.  Co.  v. 
Chiles,  86  Miss.  361,  38  So".  498;  Rose  r. 
West  Philadelphia  R.  Co.,  9  Pa.  Cas.  313, 
12  Atl.  78;  Thorn  Wire  Hedge  Co.  r.  Wash- 
burn, etc.,  Mfg.  Co.,  159  U.  S.  423.  16  S.  Ct. 
94.  40  L.  ed.  205;  St.  Louis,  etc.,  R.  Co.  v. 
Phillips,  66  Fed.  35,  13  C.  C.  A.  315.  But 
compare  Russell  r.  Dayton  Coal.  etc..  Co., 
10'9  Tenn.  43,  70  S.  W."  1  (whore  a  corpora- 
tion settled  an  action  in  which  it  was  liable 
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tage  of  by  the  releasee  or  his  agent ;  also  the  absence  of  the  counsel  of  the  releasor/^ 
or  the  facts  that  the  releasor  is  in  great  distress  or  pain  and  inoys  consilii^^^  and 
the  presence  of  unusual  clauses  in  releases  has  a  tendency  to  excite  suspicion 
of  fraud. 

*  g.  Effect.  Where  the  execution  of  a  release  has  been  obtained  by  trick  or 
fraud,  as  for  instance,  by  the  substitution  of  another  paper,  and  hence  to  which 
the  releasor  did  not  intentionally  assent,  the  release  is  absolutely  void;  but  where 
the  release  was  executed  intentionally,  although  the  consent  to  its  execution 
was  induced  by  fraudulent  misrepresentations  of  fact  unconnected  with  the  execu- 
tion, it  is  not  void  but  voidable,  and  is  valid  and  binding  and  operates  as  a  bar 
to  any  proceeding  on  the  cause  of  action  released,*^  until  it  is  rescinded  or  annulled ; 
and  where  the  effect  of  the  release  of  the  debt  is  to  discharge  a  Hen  the  rescission 
or  cancellation  of  the  release  for  fraud  will  restore  the  lien,*^  unless  the  rights 
of  hona  fide  purchasers  have  intervened,  for  where  the  equities  are  equal  the  legal 
title  prevails. If  a  misrepresentation  amounting  to  fraud  is  made  as  to  any 
matter  embraced  in  the  release  the  instrument  is  vitiated  as  a  whole,  and  not 
merely  as  to  the  matter  to  which  the  misrepresentation  relates. 

5.  DuRESS.^^    A  release  will  be  voidable  in  equity  where  given  under  duress. 
A  release,  however,  is  not  necessarily  voidable  because  given  under  restraint, 
but  to  have  this  effect  the  restraint  must  have  been  illegal. So  imprisonment 
by  order  of  law  is  not  duress,  unless  for  an  improper  purpose  without  just  cause, 


for  the  wrongful  death  of  a  miner  between 
forty  and  forty-five  years  of  age,  in  good 
health,  and  a  strong,  Jiard-working  man,  for 
one  hundred  and  twenty-five  dollars,  and  it 
was  held  that  such  sum  was  so  shockingly 
inadequate  that  the  release  would  be  set 
aside)  ;  Williams  v.  Smith,  7  L.  J.  Ch.  O.  S. 
129  (where,  combining  the  ignorance  and  un- 
protected state  of  the  releasees,  their  pecu- 
niary distress,  and  their  total  want  of  all 
knowledge  or  information  as  to  the  methods 
or  habits  of  business,  with  the  great  inade- 
quacy of  price,  a  court  of  equity  set  aside 
releases) . 

44.  Kelly  v.  Chicago,  etc.,  R.  Co.,  138  Iowa 
273,  114  N.  W.  536  (where  it  is  said  that  a 
release  obtained  from  one  who,  by  reason  of 
inexperience  or  weakness  of  body  or  mind,  or 
of  lack  of  independent  counsel,  is  not  in  con- 
dition to  deal  on  equal  terms  with  the  party 
seeking  the  release,  will  be  scrutinized  with 
care,  and  any  release  thus  unfairly  obtained 
will  be  set  aside,  although  it  is  the  policy  of 
the  courts  to  encourage  the  amicable  settle- 
ment of  controversies)  ;  Girard  v.  St.  Louis 
Car-Wheel  Co.,  46  Mo.  App.  79. 

This  doctrine  will  not  be  extended  to  deal- 
ings between  two  corporations  the  affairs  of 
whicli  are  managed  by  a  president  and  board 
of  directors.  Thorn  Wire  Hedge  Co.  v.  Wash- 
burn, etc.,  Mfg.  Co.,  159  U.  S.  423,  16  S.  Ct. 
94,  40  L.  ed.  205. 

Circumstances  of  particular  case. —  In  In- 
ternational, etc..  R.  Co.  V.  Shuford,  36  Tex. 
Civ.  App.  251,  260,  81  S.  W.  1189,  the  court 
says:  "No  definite  rule  of  law  can  be  laid 
down  as  to  what  condition  of  mind  or  degree 
of  mental  imbecility  is  sufficient  to  avoid  a 
contract  made  with  a  party  taking  advantage 
of  it.  As  in  the  case  of  fraud  itself,  each 
case  will  depend  upon  its  own  circumstances, 
and  the  state  of  mind  must  be  taken  in  con- 
nection with  the  other  facts  of  the  transac- 


tion, to  determine  whether  or  not  the  con- 
tract may  be  avoided." 

45.  Kansas  City,  etc.,  R.  Co.  v.  Chiles,  86 
Miss.  361,  38  So.  498;  Courtney  v.  Blackwell, 
150  Mo.  245,  51  S.  W.  668;  Bussian  v.  Mil- 
waukee, etc.,  R.  Co.,  56  Wis.  325,  14  N.  W. 
452,  where  it  is  said  that  we  think  no  re- 
lease obtained  from  a  plaintiff,  after  an  ac- 
tion has  been  commenced  and  counsel  em- 
ployed, in  the  absence  of  plaintiff's  counsel, 
and  without  his  consent  or  knowledge,  can 
bind  him,  unless  the  utmost  good  faith  is 
shown  on  the  part  of  defendant  in  obtaining 
the  same;  this  is  at  least  wholesome  doctrine. 

46.  Girard  St.  Louis  Car-Wheel  Co., 
46  Mo.  App.  79. 

47.  Girard  v.  St.  Louis  Car-Wheel  Co.,  46 
Mo.  App.  79,  84,  where  the  release  contained 
this  unusual  clause :  "  He  agrees  to  this 
deliberately,  and  of  his  own  free  will,  and 
without  any  undue  influence  from  anybody." 

48.  See  inpa,  IV,  C,  2.  Compare  Hagan 
V.  Sartwell,  146  Mass.  33,  15  N.  E.  102. 

49.  Wright  v.  Walter,  MacArthur  &  M. 
(D.  C.)  343;  South  Fork  Canal  Co.  'C.  Gor- 
don, 6  Wall.  (U.  S.)  561,  18  L.  ed.  894. 

50.  See  Chattel  Moetgages,  6  Cyc.  980; 
Mortgages,  27  Cyc.  916;  Pledges,  31  Cyc. 
779;  Sales;  Vendor  and  Purchaser. 

51.  Newell  v.  New  York,  61  Hun  (N.  Y.) 
356,  15  N.  Y.  Suppl.  911. 

52.  See  Contracts,  9  Cyc.  443  et  seq. 

53.  Dundee  Chemical  Co.  v.  Connor,  46 
N.  J.  Eq.  576,  20  Atl.  50;  Brainard  v.  Van 
Dyke,  71  Vt.  359,  365,  45  Atl.  758,  where  it 
is  said:  "Duress  is  but  a  species  of  fraud, 
and  contracts  induced  by  it  are  not  void,  but 
voidable,  and  may  be  affirmed  or  repudiated 
in  the  same  manner,  and  subject  to  the  sanie 
conditions,  that  control  when  the  contract  is 
induced  by  fraud."  And  see  cases  cited  infra, 
note  54  et  seq. 

54.  Buzzard^s  Estate,  13  Lane.  Bar  (Pa.) 


[IV,  C,  4,  f ] 


RELEASE 


[34  Cyc]  1065 


or,  if  for  a  just  cause,  then  without  lawful  authority,  or,  if  for  a  just  cause  and  under 
proper  authority,  then  for  an  improper  purpose;  but  even  under  such  circum- 
stances, if  the  release  be  fully  and  voluntarily  given,  it  will  be  vahd.^^  Mere 
threats  of  criminal  prosecution  do  not  constitute  duress  where  there  is  no  reason- 
able sense  of  impending  danger.^^  Personal  violence  or  reasonable  apprehen- 
sions of  personal  violence  may  constitute  duress. And  where  the  parties  are 
not  on  an  equal  footing,  but  one  of  them  is  in  a  position  to  dictate,  a  release 
obtained  by  threats  of  injury  to  or  withholding  of  personal  property  of  the  releasor 
may  be  invalidated  by  duress. 

6.  Undue  Influence.  A  release,  like  other  deeds  and  contracts,  will  be 
voidable  if  obtained  by  undue  influence. To  constitute  undue  influence  the  will 
of  the  releasor  must  be  so  overborne  that  voluntary  action  on  his  part  is  pre- 
vented.*^^ Furthermore  the  undue  influence,  to  invalidate  the  release,  must  have 
been  exercised  to  benefit  the  releasee  or  to  wrong  the  releasor  in  the  former's 
interest. The  doctrine  of  undue  influence  is  not  limited  to  cases  where  a  fidu- 
ciary or  family  relation  exists  between  the  parties,  but  it  applies  to  all  circum- 
stances where  one  party  has  acquired  this  peculiar  influence  over  the  mind  of 
another.^*  Where  such  a  relation  does  exist  between  the  releasor  and  the  releasee, 
however,  a  duty  rests  upon  the  latter  to  exercise  the  utmost  fairness  and  good 
faith,  to  conceal  nothing,  but  to  see  that  all  is  open,  fair,  voluntary,  and  well 
understood. 

7.  Ratification  —  a.  In  General.  A  voidable  release  may  be  ratified  or 
confirmed  either  expressly  or  by  imphcation  from  the  conduct  of  the  releasor.®^ 
The  doctrine  of  ratification  applies  alike  to  releases  voidable  for  fraud,  mistake, 
undue  influence,  duress,  or  temporary  mental  incapacity.      In  order  to  ratify. 


127;  Kelsey  v.  Hobby,  16  Pet.  (U.  S.)  269, 
10  L.  ed.  961. 

55.  See  Contracts,  9  Cyc.  444.  And  see 
Watkins  v.  Baird,  6  Mass.  506,  4  Am.  Dec. 
170;  Guilleaume  v.  Rowe,  94  N.  Y.  268,  46 
Am.  Rep.  141;  Brainard  v.  Van  Dyke,  71  Vt. 
359,  45  Atl.  758;  Kelsey  f.  Hobby,  16  Pet. 
(U.  S.)  269,  10  L.  ed.  961;  Harris  v.  Louis- 
ville, etc.,  R.  Co.,  35  Fed.  116. 

56.  Stono  V.  Weiller,  128  N.  Y.  655,  3 
Silv.  App.  556,  28  N.  E.  653  [affirming  10 
N.  Y.  Suppl.  828].  And  see  Harris  v.  Louis- 
ville, etc.,  R.  Co.,  35  Fed.  116. 

57.  Duffy  V.  Metropolitan  L.  Ins.  Co.,  94 
Me.  414,  47  Atl.  905. 

58.  Mitchell  v.  Pratt,  17  Fed.  Cas.  No. 
9,668,  Taney  448. 

59.  Puff  V.  Puff,  104  S.  W.  332,  31  Ky. 
L.  Rep.  939 ;  San  Antonio,  etc.,  R.  Co.  v. 
Barnett.  (Tex.  Civ.  App.  1894)  27  S.  W. 
676;  Whitney  v.  Eager,  29  Fed.  Cas.  No. 
17,584,  Crabbe  422,  refusal  to  pay  seaman 
wages  until  release  for  tort  executed. 

60.  See  Contracts,  9  Cyc.  454  et  seq. 

61.  Henes  v.  Henes,  5  Ind.  App.  100,  31 
N.  E.  832;  Northwestern  Mut.  L.  Ins.  Co.  r. 
Woods,  54  Kan.  663,  39  Pac.  189;  Puff  v. 
Puff,  104  S.  W.  332,  31  Ky.  L.  Rep.  939. 

Hardship  and  oppression  may  avoid  a  re- 
lease. Simeoli  v.  Derby  Rubber  Co.,  81  Conn. 
423,  71  Atl.  546.  See,  however,  Dundee 
Chemical  Works  v.  Connor,  46  N.  J.  Eq.  576, 
20  Atl.  50. 

62.  In  re  Rockey,  155  Pa.  St.  453,  26  Atl. 
656.  But  compare  Northwestern  Mut.  L.  Ins. 
Co.  f.  Woods,  54  Kan.  663,  39  Pac.  189. 

The  facts  that  the  releasor  acts  on  bad 
advice  of  a  stranger,  and  also  lacks  any  con- 


siderable business  ability,  do  not  invalidate 
the  release.  Carroll  v.  People,  13  111.  Ap'p. 
206;  Dundee  Chemical  Works  v.  Connor,  46 
N.  J.  Eq.  576,  20  Atl.  50. 

63.  Carroll  v.  People,  13  111.  App.  206. 

64.  Fowler  v.  Wyatt,  24  Beav.  232,  53 
Eng.  Reprint  347. 

However,  unless  a  confidential  relation  is 
shown  to  exist,  no  presumption  of  undue  in- 
fluence can  arise.  Dundee  Chemical  W^orks 
V.  Connor,  46  N.  J.  Eq.  576,  20  Atl.  50. 

65.  Wellborn  v.  Rogers,  24  Ga.  558  (trus- 
tee and  cestui  que  trust)  ;  Traphagen  v.  Voor- 
hees,  44  N.  J.  Eq.  21,  12  Atl.  895;  Triplett  r. 
Woodward,  98  Va.  187,  35  S.  E.  455  (attor- 
ney and  client)  ;  Adams  v.  Cowen,  177  U.  S. 
471,  20  S.  Ct.  668,  44  L.  ed.  851  [affirming 
80  Fed.  448,  25  C.  C.  A.  547]  (executor  and 
legatee).  See,  however,  Dundee  Chemical 
Works  V.  Connor,  46  N.  J.  Eq.  576,  20  i^tl. 
50,  where  it  was  held  that  such  a  relation 
does  not  arise  from  disparity  in  business  (Ca- 
pacity and  relative  bargaining  skill  of  the 
releasor  and  releasee,  nor  from  the  represen- 
tation by  the  agent  of  the  releasee,  a  skilled 
lawyer,  believed  by  him-  to  be  true,  that  his 
principal  (the  releasee)  was  not  liable. 

66.  Seymour  i\  Mackay,  21  111.  App.  449; 
Van  Rensselaer  r.  Akin,  22  Wend.  (N.  Y.) 
549 ;  Gibson  r.  Western  New  York,  etc.,  R. 
Co.,  164  Pa.  St.  142,  30  Atl.  308,  44  Am.  St. 
Rep.  586. 

67.  See  cases  cited  passim,  TV,  B;  TV.  C. 
Duress    see    Cammarata    r.  Pennsylvania 

Coal  Co.,  86  N.  Y.  Suppl.  787;  Brainard  r. 
Van  Dyke,  71  Vt.  359,  45  Atl.  758. 

Mental  incapacity  see  Gibson  v.  Western 
New  York,  etc.,  R.  Co.,  164  Pa.  St.  142,  30 
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the  releasor  must  have  knowledge  of  the  facts  creating  the  validity/^  but  no  new 
consideration  is  necessary.®^  The  acceptance  and  retention  of  benefits  under  a 
release  operates  as  a  ratification. '^^  A  voidable  release  is  ordinarily  valid  and 
binding  until  rescinded  or  repudiated  by  the  releasor/^  and  as  a  rule  repudiation 
of  it  must  occur  within  a  reasonable  time  after  the  removal  of  the  releasor's  dis- 
ability or  the  discovery  of  the  invalidating  facts,  else  the  releasor  will  be  held 
to  have  ratified  it.^^  Ratification  cures  the  invalidity,  and  when  once  made  is 
irrevocable.'^^ 

b.  By  Retention  of  Consideration. As  a  releasor  is  entitled  to  the  consid- 
eration of  the  release  only  in  the  event  that  the  release  is  valid,  his  retention  and 
use  of  it  as  his  own  for  an  unreasonable  length  of  time  '^^  after  the  removal  of  his 
disability  or  the  discovery  of  the  invalidating  facts  is  consistent  only,  except 
in  rare  cases,  with  an  intention  to  ratify  the  release.''^    Similarly  the  acceptance 


Atl.  308,  44  Am.  St.  Rep.  586;  Missouri  Pac. 
R.  Co.  f.  Brazzil,  72  Tex.  233,  10  S.  W.  403; 
Chicago,  etc.,  R.  Co.  r.  Pierce,  64  Fed.  293, 
12  C.  C.  A.  110. 

68.  Rockwell  r.  Capital  Traction  Co.,  25 
App.  Cas.  (D.  C.)  98;  Courtney  f.  Blackwell, 
150  Mo.  245,  51  S.  W.  668. 

69.  Gibson  v.  Western  iSew  York,  etc.,  R. 
Co.,  164  Pa.  St.  142,  30  Atl.  308,  44  Am.  St. 
Rep.  586. 

70.  Gibson  v.  Western  New  York,  etc.,  R. 
Co.,  164  Pa.  St.  142,  30  Atl.  308,  44  Am.  St. 
Rep.  586. 

Acceptance  of  benefits  under  another  con- 
tract unrelated  to  the  release  has  no  such 
effect.  Coles  v.  Union  Terminal  R.  Co.,  124 
Iowa  48,  99  N.  W.  108. 

Nor  is  this  principle  applicable  where,  in 
consideration  of  a  release  of  itself  and  the 
parent  railroad  company,  a  relief  society 
Avhich  has  agreed  to  pay  specified  benefits  for 
a  fixed  period  stops  payment  after  less  than 
one  half  the  period  has  elapsed.  Pennsyl- 
vania Co.  Chapman,  220  111.  428,  77  N.  E. 
248  lafjirming  118  111.  App.  201]. 

71.  Walker  v.  Collier,  37  111.  362. 

72.  Carroll  i\  People,  13  111.  App.  206 
(holding  that  the  defrauded  party  must  re- 
scind as  soon  as  circvimstances  permit,  and 
must  not  go  on  with  the  contract  after  the 
discovery  of  the  fraud  so  as  to  increase  the 
injury  necessarily  caused  to  the  fraudulent 
party  by  the  rescission.  In  other  words,  if 
he  rescinds  on  the  ground  of  fraud  he  must 
do  so  promptly  on  discovery  of  the  fraud. 
The  mere  lapse  of  time,  if  it  be  considerable, 
goes  far  to  establish  the  waiver  of  the  right 
to  rescind,  and  if  it  be  connected  with  the 
obvious  ability  on  the  part  of  the  defrauded 
person  to  discover  the  fraud  at  a  much  earlier 
period  by  the  exercise  of  ordinary  care  and 
intelligence,  it  would  be  almost  conclusive)  ; 
Aaron  v.  Mendel,  78  Ky.  427,  39  Am.  Rep. 
248. 

What  constitutes  a  reasonable  time  is  a 

question  of  fact  and  varies  with  the  situa- 
tion and  relation  of  the  parties,  the  circum- 
stances and  change  of  position  of  the  parties, 
and  other  elements.  Brainard  v.  Van  Dyke, 
71  Vt.  359,  45  Atl.  758. 

Failure  to  return  or  offer  to  return  con- 
sideration as  ratification  see  infra,  IV,  C,  7,  b. 

73.  Missouri   Pac.  R.   Co.   v.   Brazzil,  72 
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Tex.  233,  10  S.  W.  403;  Chicago,  etc.,  R.  Co. 
V.  Pierce,  64  Fed.  293,  12  C.  C.  A.  110,  where 
it  is  said  that  having  once  by  his  conduct 
affirmed  the  release,  he  could  not  afterward 
disaffirm  it.  A  party  cannot  play  fast  and 
loose  with  the  contract  of  settlement,  affirm- 
ing it  to-day  and  disaffirming  it  to-morrow. 

74.  Restoration  of  consideration  as  condi- 
tion precedent  to  avoidance  of  release  see  in- 
fra, IV,  C,  8.  d,  (I). 

75.  Retention  for  a  reasonable  time  is  not 
conclusive  of  ratification.  Michigan  Cent.  R. 
Co.  V.  Dunham,  30  Mich.  128;  Missouri  Pac. 
R.  Co.  V.  Brazzil,  72  Tex.  233,  10  S.  W.  403; 
Brainard  f.  Van  Dyke,  71  Vt.  359,  45  Atl. 
758. 

Retention  for  an  unreasonable  time  gener- 
ally amounts  to  ratification.  Kelly  v.  Louis- 
ville, etc.,  R.  Co.,  154  Ala.  573,  45  So.  906 
(holding  that  where  a  plea  in  a  personal  in- 
jury action  informed  plaintiff  of  a  release 
relied  upon  by  defendant  and  claimed  by 
plaintiff*  to  have  been  obtained  while  he  was 
incapacitated  by  intoxication,  he  could  not 
wait  three  years,  and  then  attempt  to  rescind 
the  release  by  offering  to  repay  the  money 
when  the  case  came  up  for  trial  the  second 
time);  Carroll  v.  People,  13  111.  App.  206; 
Shaw  V.  Delaware,  etc.,  R.  Co.,  126  N.  Y. 
App.  Div.  210,  110  N.  Y.  Suppl.  362;  Gibson 
V.  Western  New  York,  etc.,  R.  Co.,  164  Pa. 
St.  142,  30  Atl.  308,  44  Am.  St.  Rep.  586; 
Memphis  St.  R.  Co.  v.  Giardino,  116  Tenn. 
368,  92  S.  W.  855 ;  Lumley  i:.  Wabash  R.  Co., 
71  Fed.  21. 

76.  Gibson  v.  Western  New  York,  etc.,  R. 
Co.,  164  Pa.  St.  142,  30  Atl.  308,  44  Am.  St. 
Rep.  586. 

77.  See  Contracts,  9  Cyc.  435,  436. 
Retention  of  the  money  with  knowledge 

from  whom  it  came  but  without  knowledge 
that  it  was  obtained  by  his  signing  a  release 
while  mentally  incapacitated  is  not  a  ratifi- 
cation. Abrahams  v.  Los  Angeles  Traction 
Co.,  124  Cal.  411,  57  Pac.  216. 

78.  Illinois.— CsirroW  v.  People,  13  111.  App. 
206.  Compare  Pennsylvania  Co.  v.  Chapman, 
220  111.  428,  77  N.  E.  248. 

Iowa. —  Maine  v.  Chicago,  etc.,  R.  Co.,  109 
Iowa  260,  70  N.  W.  630,  80  N.  W.  315.  Com- 
pare Coles  V.  Union  Terminal  R.  Co.,  124 
Iowa  48,  99  N.  W.  108. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Car- 
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of  benefits  may  by  previous  agreement  of  the  parties  operate  as  a  release  of  a 
cause  of  action  accruing  in  the  interim  to  the  releasor.'''^  Thug  the  acceptance 
of  benefits  from  the  employer's  relief  department  may  of  itseK,  by  precontract 
by  the  employee  with  his  emploj^er  or  the  rehef  association,  operate  as  a  discharge 
of  his  claim  for  injuries  received  through  the  employer's  negligence. 

8.  Remedies  —  a.  Afiirming-  Release  and  Suing  For  Damages.  A  defrauded 
releasor  is  not  limited  to  his  action  to  set  aside  the  release,  but  he  may  affirm  the 
same  and  sue  for  damages;  and  such  a  suit  may  be  brought  without  returning 
or  offering  to  return  the  consideration  for  the  release. 

b.  As  Defense  to  Plea  of  Release.  By  the  early  common  law  if  the  fraud 
inhered  in  the  execution  of  the  sealed  release,  it  might  be  shown  in  an  action 
at  law  under  a  replication  of  non  est  factum,  but  if  the  releasor  intended  to  execute 
the  instrument  he  in  fact  executed,  although  he  was  induced  so  to  do  by  a  mis- 
representation or  fraudulent  representation  as  to  collateral  facts,  or  as  to  the 
nature  and  value  of  the  consideration,  he  could  secure  relief  only  in  equity. A 


ter,  66  S.  W.  508,  23  Ky.  L.  Rep.  2017.  See 
also  Louisville,  etc.,  R.'^Co.  v.  McElroy,  100 
Ky.  153,  37  S.  W.  844,  18  Ky.  L.  Rep.  730. 

Michigan. —  Crippen  u.  Hope,  38  Mich.  344. 
And  see  Michigan  Cent.  R.  Co.  v.  Dunham,  30 
Mich.  128. 

Minnesota. —  Peterson  v.  Chicago,  etc.,  R. 
Co.,  36  Minn.  399,  31  N.  W.  515. 

i^eio  York. —  Cammarata  v.  Pennsylvania 
Coal  Co.,  86  N.  Y.  Suppl.  787. 

Pennsylvania. —  Gibson  v.  Western  Nevi' 
York,  etc.,  R.  Co.,  164  Pa.  St.  142,  30  Atl. 
308,  44  Am.  St.  Rep.  586;  Diskin  v.  Green- 
wood Coal  Co.,  6  Lack.  Leg.  N.  54. 

United  States. —  Chicago,  etc.,  R.  Co.  v. 
Pierce,  64  Fed.  293,  12  C.  C.  A.  110. 

See  42  Cent.  Dig.  tit.  "Release,"  §  38. 

It  makes  no  difference  that  the  considera- 
tion was  money.  Carroll  v.  People,  13  111. 
App.  206;  and  cases  cited  passim,  TV,  C, 
7,  b. 

Refusal  to  accept  tender. — Use  of  the  money 
after  rescission  of  the  release  for  fraud  and 
after  a  refusal  by  the  releasee  to  accept  a  re- 
turn of  same  does  not  operate  as  a  ratifica- 
tion. Michigan  Cent.  R.  Co.  v.  Dunham,  30 
Mich.  128. 

Use  of  a  small  part  of  the  consideration  is 

not  conclusive  of  ratification.  Louisville,  etc., 
R.  Co.  V.  Helm,  121  Ky.  645,  89  S.  W.  709,  28 
Ky.  L.  Rep.  603.  See,  however,  Michigan 
Cent.  R.  Co.  v.  Dunham,  30  Mich.  128. 

Avoidance  for  fraud  and  for  mental  inca- 
pacity distinguished.^ — Where  there  is  a  dis- 
affirmance of  the  contract  because  of  fraud, 
i,he  injured  party  may,  in  some  cases,  bring 
nis  action  without  repaying,  or  ofi'ering  to 
repay,  the  money  received  on  the  fraudulent 
contract.  In  such  case  the  money  is  retained, 
not  as  part  of  the  consideration  of  a  con- 
tract he  denies,  but  as  part  indemnity  for  the 
fraud  perpetrated  on  him.  As  he  was  de- 
ceived into  accepting  it  by  a  falsehood  or 
fraud,  there  is  no  admission  that  it  was  a 
consideration  for  a  contract,  and  there  is, 
consequently,  no  obligation  on  him  to  return 
it.  But  the  case  is  wholly  different  when  he 
seeks  to  avoid  a  contract  solely  because  of  a 
temporary  incapacity  when  he  made  it;  an 
incapacity  of  which  he  gave  no  sign,  and 
which  was  unknown  to  the  other  party  to 


the  contract.  His  conduct  in  keeping  the 
money,  in  accepting  payment  of  all  his  bills 
at  the  hospital,  after  restoration  to  complete 
mental  health,  with  the  undoubted  knowledge 
as  to  where  the  money  came  from,  and  as  to 
who  paid  his  bills,  and  why,  is  only  consist- 
ent with  an  intention  to  affirm  the  contract. 
It  is  conclusive  evidence  of  affirmance.  Gib- 
son V.  Western  New  York,  etc.,  R.  Co.,  164 
Pa.  St.  142,  30  Atl.  308,  44  Am.  St.  Rep.  586. 

79.  See  cases  cited  infra,  note  80. 

80.  Indiana. —  Lease  v.  Pennsylvania  Co., 
10  Ind.  App.  47,  37  N.  E.  423. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Bell,  44 
Nebr.  44,  62  N.  W.  314. 

Pennsylvania. —  Ringle  v.  Pennsylvania  R. 
Co.,  164  Pa.  St.  529,  30  Atl.  492,  44  Am.  St. 
Rep.  628;  Johnson  v.  Philadelphia,  etc.,  R. 
Co.,  163  Pa.  St.  127,  29  Atl.  854. 

United  States. —  Martin  v.  Baltimore,  etc., 
R.  Co.,  41  Fe.d.  125;  State  v.  Baltimore,  etc., 
R.  Co.,  36  Fed.  655 ;  Owens  v.  Baltimore,  etc., 
R.  Co.,  35  Fed.  715,  1  L.  R.  A.  75.  Contra, 
Miller  v.  Chicago,  etc.,  R.  Co.,  65  Fed.  305. 

England. —  Clements  v.  London,  etc.,  R.  Co., 
[1894]  2  Q.  B.  482,  58  J.  P.  818,  63  L.  J. 
Q.  B.  837,  70  L.  T.  Rep.  N.  S.  896,  9  Reports 
641,  42  Wkly.  Rep.  663. 

See  42  Cent.  Dig.  tit.  "  Release,"  §  38. 

81.  Talbot  V.  Cruger,  72  Hun  (N.  Y.)  30, 
25  N.  Y.  Suppl.  285. 

82.  Wabash  Valley  Protective  LTnion  v. 
James,  8  Ind.  App.  449,  35  N.  E.  919. 

Necessity  of  returning  or  tendering  .con- 
sideration where  release  is  attacked  see  infra, 

IV,  C,  8,  d,  (I). 

83.  O'Donnell  v.  Clinton,  145  Mass.  461, 
462,  14  N.  E.  747,  per  Holmes,  J.,  saying: 
"  In  the  old  books  it  is  said  that  a  deed 
which  is  misread  to  an  illiterate  man,  al- 
though by  his  friend  and  without  fraud,  does 
not  bind' him.  Schuylkill  County  r.  Copley, 
67  Pa.  St.  386,  389,  5  Am.  Rep.  441;  Foster 

V.  Mackinnon,  L.  R.  4  C.  P.  704,  711,  38  L.  J. 
C.  P.  310,  20  L.  T.  Rep.  N.  S.  887,  17  Wkly. 
Rep.  1105;  Thoroughgood's  Case,  2  Coke 
9,  76  Eng.  Reprint  48;  Com.  Dig.  Fait. 
B.  2.  And  the  proper  mode  of  plead- 
ing the  facts  was  non  est  factmn.  be- 
cause, as  was  said,  *  the  matter  proves  that  it 
never  was  his  deed.'    Mullen  /*.  Old  Colony 

[IV,  C,  8,  b] 
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like  rule  seems  to  apply  to  mistake  and  duress.^*  Consequently  the  authorities 
unanimously  allow  fraud  touching  the  execution  of  a  sealed  release  to  be  appHed 
as  a  defense  to  a  plea  of  release  in  an  action  at  law  on  the  right  released. '^^  The 
most  frequently  recurring  appHcation  of  this  doctrine  is  where  the  execution  of  a 
release  is  procured  under  the  fraudulent  representation  that  it  is  a  receipt,  a 


R.  Co.,  127  Mass.  86,  90,  34  Am.  Rep.  349, 
White  V.  Graves,  107  Mass.  325,  328,  9  Am. 
Rep.  38;  Somes  v.  Brewer,  2  Pick.  (Mass.) 
184,  204;  Pigot's  Case,  11  Coke  26&,  27&,  77 
Eng.  Reprint  1177;  1  Gilb.  Ev.  (6  Ed.)  144; 
9  Hen.  VI.  59,  pi.  8;  9  Hen.  V.  15,  pi.  2; 
Keilwey,  70&,  pi.  6;  Lib.  Ass.  292,  pi.  30,  44 
Edw.  in.  23,  pi.  28;  Plowden  66;  2  Roll.  Abr. 
28;  Y.  B.  30  Edw.  III.  31,  32.  Whereas  an 
ordinary  case,  of  fraud  or  duress  could  not 
be  pleaded  in  this  vtay,  because  the  delivery 
was  not  void.  Plowden,  uhi  supra,  1  Chit. 
PI.  (7  ed.)  511."  And  see  Olston  v.  Oregon 
Water  Power,  etc.,  Co.,  (Oreg.  1908)  96  Pac. 
1095,  97  Pac.  538. 

Exception  to  rule. —  A  court  of  lav/  has  no 
jurisdiction  to  set  aside  a  release  which  is 
good  in  law,  but  in  the  exercise  of  its  equi- 
table jurisdiction  it  may  interfere  to  prevent 
a  defendant  from  pleading  a  release,  where  it 
would  be  a  manifest  fraud  on  a  third  party 
seeking  to  enforce  a  demand  against  defend- 
ant, and  where  defendant  himself  is  a  party 
to  the  fraud.  Crook  v.  Stephen,  5  Bing.  N. 
Cas.  688,  9  L.  J.  C.  P.  209,  7  Scott  848,  35 
E.  C.  L.  368;  Herbert  r.  Pigott,  2  Cromp. 
&  M.  384,  2  Dowl.  P.  C.  392,  3  L.  J.  Exch.  79, 
4  Tyrw.  285;  Phillips  v.  Claggett,  2  Dowl. 
P.  C.  N.  S.  1004,  12  L.  J.  Exch.  275,  11 
M.  &  W.  84;  Wild  V.  Williams,  9  L.  J.  Exch. 
277,  6  M.  &  W^  490;  Arton  v.  Booth,  4  Moore 
C.  P.  192,  21  Rev.  Rep.  740,  16  E.  C.  L.  373; 
Jones  V.  Herbert,  7  Taunt.  421.  18  Rev.  Rep. 
520,  2  E.  C.  L.  428 ;  Hickey  v.  Burt,  7  Taunt. 
118,  17  Rev.  Rep.  440,  2  E.  C.  L.  254.  And 
see  Wagner  r.  National  L.  Ins.  Co.,  90  Fed. 
395,  33  C.  C.  A.  121. 

"  There  are  two  kinds  of  fraud,  for  which 
...  a  release  .  .  .  may  be  impeached.  Where 
a  party,  signing  such  an  instrument,  is  in- 
duced to  execute  it  by  a  misrepresentation 
...  as  to  collateral  matters,  or  as  to  the 
nature  and  value  of  the  consideration,  resort 
must  be  had  to  a  court  of  equity  for  relief. 
In  such  cases,  the  party  fully  understands 
what  he  is  signing,  and  is  aware  of  the  nature 
and  character  of  the  instrument  executed  by 
him,  but  is  deceived  by  fraudulent  represen- 
tations as  to  facts  outside  of  the  instrument 
itself.  There  is  another  kind  of  fraud,  how- 
ever, for  which  a  release  may  be  impeached, 
and  that  is  fraud,  which  inheres  in  the  execu- 
tion of  the  instnunent;  that  is  to  say,  where 
the  signer  of  the  instrument  is  deceived  into 
signing  it  by  the  belief  that  he  is  signing 
something  other  than  that  which  he  does 
really  sign.  Cases  of  this  kind  arise  where 
the  instrument  is  misread  to  the  party  sign- 
ing, or  where  there  is  a  surreptitious  substi- 
tution of  one  paper  for  another,  or  where,  by 
some  trick  or  device,  a  party  is  made  to  sign 
an  instrument  which  he  did  not  intend  to 
execute;  and,  where  this  is  the  case,  the  na- 
ture of  the  instrument  signed  is  not  fully 
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mderstood  by  the  party  signing  it.  Where 
fraud  of  the  latter  kind  exists,  that  is,  fraud 
in  the  execution  of  the  instrument  itself,  it 
may  be  shown  in  an  action  at  law."  Chicago 
City  R.  Co.  V.  Uhter,  212  111.  174,  176,  72 
N.  E.  195.  And  see  Jackson  v.  Security  Mut. 
L.  Ins.  Co.,  233  111.  161,  84  N.  E.  198  [affirm- 
ing 135  111.  App.  86]. 

84.  Mistake  see  Chicago  Union  Traction 
Co.  u.  Ludlow,  108  111.  App.  357;  Union  Pac. 
R.  Co.  V.  Harris,  158  U.^  S.  326,  15  S.  Ct. 
843,  39  L.  ed.  1003;  H.  B.  Claflin  Co.  v. 
Dacus,  59  Fed.  998;  Messinger  v.  New  Eng- 
land Mut.  L.  Ins.  Co.,  59  Fed.  529. 

Duress  see  Brainard  v.  Van  Dyke,  71  Vt. 
359,  45  Atl.  758;  O'Donnell  v.  Clinton,  145 
Mass.  461,  463,  14  N.  E.  747. 

85.  Alahama. —  Wllloughby  v.  Hannon, 
(1908)  47  So.  241;  Alabama  Western  R.  Co. 
f.  Arnett,  137  Ala.  414,  34  So.  997. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Smith, 
82  Ark.  105,  100  S.  W.  884;  St.  Louis,  etc., 
R.  Co.  V.  Higgins,  44  Ark.  293. 

District  of  Columbia. —  Lyons  v.  Allen,  11 
App.  Cas.  543. 

Illinois. —  Jackson  v.  Security  Mut.  L.  Ins. 
Co.,  233  111.  161,  84  N.  E.  198  [affirming  135 
111.  App.  86] ;  Spring  Valley  Coal  Co.  v. 
Buzis,  213  111.  341,  72  N.  E.  1060;  Chicago 
City  R.  Co.  c.  Uhter,  212  111.  174,  72  N.  E, 
195;  Chicago,  etc.,  R.  Co.  v.  Lewis,  109  III. 
120;  Eagle  Packet  Co.  u.  Defries,  94  111.  598, 
34  Am.  Rep.  245;  Illinois  Cent.  R.  Co.  v. 
Welch,  52  111.  183,  4  Am.  Rep.  593;  National 
Syrup  Co.  v.  Carlson,  47  111.  App.  178. 

Massachusetts. —  Larson  v.  Metropolitan 
Stock  Exch.,  200  Mass.  367,  86  N.  E.  940; 
McNicholas  v.  Prudential  Ins.  Co.,  191  Mass. 
304,  77  N.  E.  756;  O'Donnell  v.  Clinton,  145 
Mass.  461,  14  N.  E.  747.  And  see  Drohan 
V.  Lake  Shore,  etc.,  R.  Co.,  162  Mass.  435, 
38  N.  E.  1116;  Bliss  v.  New  York  Cent., 
etc.,  R.  Co.,  160  Mass.  447,  36  N.  E.  65,  39 
Am.  St.  Rep.  504;  Squires  v.  Amherst,  145 
Mass.  ]92,  13  N.  E.  609;  Mullen  v.  Old 
Colony  R.  Co.,  127  Mass.  86,  34  Am.  Rep. 
349. 

Missouri. —  Girard  v.  St.  Louis  Car  Wheel 
Co.,  123  Mo.  358,  27  S.  W.  648,  45  Am.  St. 
Rep.  556,  25  L.  R.  A.  514  [cited  in  Och  v. 
Missouri,  etc.,  R.  Co.,  130  Mo.  27,  31  S.  W. 
962,  36  L.  R.  A.  442] ;  Dwyer  v.  Wabash  R. 
Co.,  66  Mo.  App.  335. 

Neio  Hampshire. —  Hoitt  v.  Holcomb,  23 
N.  H.  535;  Webb  v.  Steele,  13  N.  H.  230. 

Neiv  York. —  Creshkoff  v.  Schwartz,  53 
Misc.  576,  103  N.  Y.  Suppl.  782. 

Tennessee. — Memphis  St.  R.  Co.  v.  Giardino, 
116  Tenn.  368,  92  S.  W.  855. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Cade, 
(Civ.  App.  1906)  93  S.  W.  124;  Houston, 
etc.,  R.  Co.  V.  Burns,  (Civ.  App.  1901)  63 
S.  W.  1035. 
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vouclier,  a  release  of  a  part  of  the  cause  of  action,  and  the  hke,  the  releasor  not 
being  barred  by  his  negligence  from  setting  up  this  defense. There  is  a  decided 
conflict  of  decision,  however,  as  to  whether  fraud  as  to  collateral  facts  or  as  to 
the  consideration  of  a  sealed  release  may  be  made  the  basis  of  an  attack  on  the 
release  in  such  an  action  at  law.  By  a  preponderance  of  authority  on  one  ground 
or  another,  however,  such  an  attack  is  allowed,  and  resort  to  equity  for  cancel- 
lation is  not  necessary. This  lack  of  harmony  prevails  chiefly  among  juris- 
dictions retaining  the  original  distinction  between  law  and  equity,    and  not  in 


United  States. —  De  Lamar  v.  Herdeley, 
167  Fed.  530  (holding  that  even  though  re- 
leasor admits  he  signed  the  paper,  yet  if  he 
denies  that  he  executed  it  as  a  release,  he 
may  attack  the  release  at  law)  ;  Pacific  Mut. 
L,  ins.  Co.  V.  Webb,  157  Fed.  155,  84  C.  C.  A. 
()C3;  Heck  i\  Missouri  Pac.  R.  Co.,  147  Fed. 
775;  Stephenson  v.  Supreme  Council  A.  L.  H., 
130  Fed.  491;  Such  i\  New  York  State  Bank, 
127  Fed.  450;  Hill  v.  Northern  Pac.  P.  Co., 
104  Fed.  754  [affirmed  in  113  Fed.  914,  51 
C.  C.  A.  544]  ;  Kosztelnik  v.  Bethlehem  Iron 
Co.,  91  Fed.  606. 

86.  See  cases  cited  supra,  note  85 ;  infra, 
note  88  et  seq. 

87.  See  cases  cited  infra,  note  88  et  seq. 

88.  Attack  allowed  at  law  see  the  follow- 
ing cases: 

District  of  Columbia. —  Pockwell  v.  Capital 
Traction  Co.,  25  App.  Cas.  98. 

Massachusetts. —  Drohan  v.  Lake  Shore, 
etc.,  R.  Co.,  162  Mass.  435,  38  N.  E.  1116 
icited  in  Wagner  i'.  National  L.  Ins.  Co.,  90 
Fed.  395,  403,  33  C.  C.  A.  121],  scmlle. 

Michigan. — Aver  ill  v.  Wood,  78  Mich.  342, 
44  N.  W.  381  {semhle)  ;  Stone  v.  Chicago, 
etc.,  R.  Co.,  66  Mich.  76,  33  N.  W.  24  {sem- 
hle) [both  cited  in  Wagner  v.  National  L. 
Ins.  Co.,  90  Fed.  395,  403,  33  C.  C.  A.  121]  ; 
O'Neil  V.  Lake  Superior  Iron  Co.,  63  Mich. 
690,  30  N.  W.  688. 

Tennessee. — Memphis  St.  R.  Co.  v.  Giardino, 
116  Tenn.  368,  92  S.  W.  855;  Brundige  V. 
Nashville,  etc.,  R.  Co.,  112  Tenn.  526,  81 
S.  W.  1248. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Cade, 
(Civ.  App.  1906)  93  S.  W.  124. 

Attack  not  allowed  at  law  see  Jackson  v. 
Security  Mut.  L.  Ins.  Co.,  233  111.  161,  84 
N.  E.  198  [affirming  135  111.  App.  86]  ;  Hart- 
ley V.  Chicago,  etc.,  R.  Co.,  214  111.  78,  73 
N.  E.  398;  Papke  v.  G.  H.  Hammond  Co., 
192  111.  631,  61  N.  E.  910;  Quincy  Horse 
R.,  etc.,  Co.  V.  Omer,  109  111.  App.  238; 
Connor  v.  Dundee  Chemical  Works,  50 
N.  J.  L.  257,  12  Atl.  713;  Wilson  v.  Wil- 
son, 17  N.  C.  181,  as  to  which  last  case, 
however,  see  infra,  note  89. 

The  federal  cases  are  in  conflict.  The  su- 
preme court  apparently  has  not  passed  on 
the  question.  Many  of  the  lower  courts  ad- 
here to  the  early  technical  rule.  Pacific  Mut. 
L.  Ins.  Co.  V.  Webb,  157  Fed.  155,  84  C.  C.  A. 
603;  Heck  v.  Missouri  Pac.  R.  Co.,  147  Fed. 
775;  Stephenson  v.  Supreme  Council  A.  L.  H., 
130  Fed.  491;  Such  v.  New  York  State  Bank, 
127  Fed.  450;  Hill  i".  Northern  Pac.  R.  Co., 
104  Fed.  754  [affirmed  in  113  Fed.  914,  51 
,C.  C.  A.  544]  ;  Kosztelnik  v.  Bethlehem  Iron 
Co.,  91  Fed.  606;  Vandervelden  v.  Chicago, 


etc.,  R.  Co.,  61  Fed.  54;  Shampeau  v.  Con- 
necticut River  Lumber  Co.,  42  Fed.  760. 
And  see  H.  B.  Claflin  v.  Dacus,  59  Fed.  998; 
Messinger  v.  New  England  Mut.  L.  Ins.  Co., 
59  Fed.  529,  both  declaring  a  similar  rule 
as  to  mistake.  Accordingly  it  has  been  held 
that  U.  S.  Rev.  St.  (1878)  §  914  [U.  S. 
Comp.  St.  (1901)  p.  684],  requiring  the 
practice  in  the  federal  courts  in  actions  at 
law  to  conform  as  nearly  as  may  be  to  the 
state  practice,  does  not  render  a  state  stat- 
ute permitting  equitable  issues  to  be  liti- 
gated in  an  action-  at  law  applicable  to  the 
federal  court  in  such  states,  which  maintain 
the  distinction  between  actions  at  law  and 
suits  in  equity,  nor  is  the  rule  different  be- 
cause a  suit  has  been  removed  from  a  state 
court.  Pacific  Mut.  L.  Ins.  Co.  v.  Webb, 
supra ;  Hill  v.  Northern  Pac.  R.  Co.,  supra. 
By  what  is  thought  to  be  the  better  autlior- 
ity,  however,  an  attack  at  law  is  allowed  and 
a  prior  resort  to  equity  is  not  necessary. 
Wagner  v.  National  L.  Ins.  Co.,  90  Fed.  395, 
404,  33  C.  C.  A.  121  (where  the  court  says, 
however :  "  Of  course,  cases  may  be  con- 
ceived where  the  avoiding  of  a  release  may 
concern  the  rights  of  others  not  parties,  or 
may  involve  the  application  of  peculiarly 
equitable  doctrines  of  confidential  relations 
and  the  like,  and  thus  present  issues  which 
only  a  chancellor,  with  his  flexible  procedure 
and  careful  discrimination,  can  properly  ad- 
just and  decide.  In  such  cases  the  parties? 
can  be  remitted  to  equity.  But,  where  the 
issue  is  simply  one  of  fraudulent  misrepre- 
sentation, it  may  be  as  well  tried  to  a  jury 
as  to  a  court  of  equity,  for  fraud  is  an  is- 
sue of  which  courts  of  law  and  equity,  from 
time  immemorial,  have  had  concurrent  juris- 
diction " )  ;  Lumley  v.  Wabash  R.  Co.,  76 
Fed.  66,  22  C.  C.  A.  60,  semlle. 

In  England  the  act  of  1854,  permitting 
equitable  replications  at  law,  and  the  Ju- 
dicature Act  of  1873,  giving  the  courts  of 
law  full  equitable  jurisdiction  have  freed 
the  English  courts  from  a  previously  exist- 
ing conflict  on  this  point.  See  Wagner  r. 
National  L.  Ins.  Co.,  90  Fed.  395,  399,  33 
C.  C.  A.  121  [citing  Hirschfeld  v.  London, 
etc.,  R.  Co.,  2  Q.  t.  D.  1,  46  L.  J.  Q.  B. 
94,  35  L.  T.  Rep.  N.  S.  473;  Wild  r.  Wil- 
liams, 9  L.  J.  Exch.  277,  6  M.  &  W.  490,  as 
tending  to  support  the  allowance  of  an  attack 
in  an  action  at  law]. 

Where  seals  have  been  abolished,  the  same 
rule  is  applicable  to  sealed  and  unsealed  re- 
leases. Hill  V.  Nortliern  Pac.  R.  Co.,  104 
Fed.  754  [affirmed  in  113  Fed.  914,  51 
C.  C.  A.  544]  ;  Vandervelden  v.  Chicago, 
etc.,  R.  Co.,  61  Fed.  54. 
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those  states  which  have  adopted  the  code  system  of  civil  procedure  under  which 
equitable  defenses  are  permitted  in  actions  at  law.^^  The  technical  common- 
law  rule  does  not  apply  where  the  issue  is  whether  the  releasor  had  sufficient 
mental  capacity  to  execute  the  release/^  or  where  the  releasor  denies  the  receipt 
of  any  consideration  for  the  release.  Nor  does  the  rule  apply  to  receipts  in  full.^^ 
e.  Cancellation.^^  Where  a  release  is  invalid  because  of  mistake,  fraud, 
duress,  or  undue  influence  not  inhering  in  its  execution,  it  may,  upon  proper 
application,  be  canceled  by  a  court  of  equitable  jurisdiction. 


The  action  at  law  may  be  suspended  by 

leave  of  court  while  the  releasor  brings  an 
independent  action  in  equity  to  rescind  the 
release  on  the  ground  of  fraud.  Vander- 
velden  v.  Chicago,  etc.,  R,  Co.,  61  Fed.  54. 

89.  Attack  allowed  at  law  see  the  follow- 
ing cases:  ^ 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  r.  Hig- 
gins,  44  Ark.  293. 

Georgia. —  Butler  v.  Richmond,  etc.,  R.  Co., 
88  Ga.  594,  15  S.  E.  668,  semhle,  mistake. 

lotva. —  Rauen  v.  Prudential  Ins.  Co.,  129 
Iowa  725,  106  N.  W.  198;  O'Brien  t'.  Chi- 
cago, etc.,  R.  Co.,  89  Iowa  644,  57  N.  W.  425. 

Kansas. —  Missouri  Pac.  R.  Co.  v.  Good- 
holm,  61  Kan.  758,  60  Pac.  1066:  Chicago, 
etc.,  R.  Co.  V.  Doyle,  18  Kan.  58. 

Kentucky. —  Addvston  Pipe,  etc.,  Co.  v. 
Copple,  94  Ky.  2<)2^  22  S.  W.  323,  15  Ky.  L. 
Rep.  129,  semhle,  mistake. 

Missouri. — Peterson  v.  Chicago,  etc.,  R.  Co., 
38  Minn.  511,  39  N.  W.  485  icited  in  Wag- 
ner V.  National  L.  Ins.  Co.,  90  Fed.  395,  33 
C.  C.  A.  121]. 

'Neio  York. —  Fleming  i\  Brooklyn  Heights 
R.  Co.,  95  N.  Y.  App.  Div.  110,"  88  N.  Y. 
Suppl.  732. 

North  Carolina. —  Bean  v.  Western  North 
Carolina,  107  N.  C.  731,  12  S.  E.  600,  uni- 
lateral mistake  as  to  legal  effect  combined 
with  other  equitable  considerations. 

Oregon. —  Olston  i.  Oregon  Water  Power, 
etc.,  Co.,  (1908)  96  Pac.  1095,  97  Pac.  538. 

Washington. —  Bjorklund  v.  Seattle  Elec- 
tric Co.,  35  Wash.  439,  77  Pac.  727;  San- 
ford  V.  Roval  Ins.  Co.,  11  Wash.  653,  40  Pac. 
609. 

Wisconsin. —  Sheanon  r.  Pacific  Mut.  L. 
Ins.  Co.,  83  Wis.  507,  53  N.  W.  878;  Lusted 
V.  Chicago,  etc.,  R.  Co.,  71  Wis.  391,  36 
N.  W.  857  {cited  in  Wagner  r.  National  L. 
Ins.  Co.,  90  Fed.  395,  33  C.  C.  A.  121]  (mis- 
take) ;  Russian  r.  Milwaukee,  etc.,  R.  Co., 
66  Wis.  325,  14  N.  W.  452;  Fuller  v.  Madi- 
son Mut.  Ins.  Co.,  36  Wis.  599  [cited  in 
Wagner  v.  National  L.  Ins.  Co.,  supral. 

In  Missouri  the  cases  are  in  conflict,  some 
allowing  the  attack  (Homuth  v.  Metropoli- 
tan St.  R.  Co.,  129  Mo.  629,  31  S.  W.  903), 
others  not  (Och  v.  Missouri,  etc.,  R.  Co., 
130  Mo.  27,  31  S.  W.  962.  36  L.  R.  A.  442; 
Dwyer  v.  Wabash  R.  Co.,  66  Mo.  App.  335). 
To  settle  this  conflict  the  legislature  in  1899 
adopted  a  law  allowing  fraud  to  be  pleaded 
in  actions  at  law.    Rev.  St.   (1899)   §  654. 

Abatement. —  In  jurisdictions  where  law 
and  equity  are  administered  in  different 
iorums,  the  institution  of  a  suit  in  equity 
to  cancel  the  release  after  commencing  an 
jaction  at  law  on  the  original  cause  of  ac- 
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tion  does  not  abate  the  latter  nor  bar  the 
right  to  proceed  to  the  trial  of  the  action, 
where  the  right  of  plaintiff  to  sue  at  law 
for  the  injury  and  to  show  that  the  release 
was  procured  by  fraud  is  complete.  St.  Louis, 
etc.,  R.  Co.  r.  Smith,  82  Ark.  105,  100  S.  W. 
884. 

90.  Illinois. —  Pawnee  Coal  Co.  v.  Royce, 
184  111.  402,  56  N.  E.  621;  Chicago  Union 
Traction  Co.  v.  Ludlow,  108  111.  App.  357. 

Alissouri. —  Girard  v.  St.  Louis  Car  Wheel 
Co.,  123  Mo.  358,  27  S.  W.  648,  45  Am.  St. 
Rep.  556,  25  L.  R.  A.  514;  Dwyer  v.  Wabash 
R.  Co.,  66  Mo.  App.  335. 

Nevj  York. —  Dixon  r.  Brooklyn  City,  etc., 
R.  Co.,  100  N.  Y.  170,  3  N.  E.  65. 

Pennsylvania. —  Gibson  v.  Western  New 
York,  etc.,  R.  Co.,  164  Pa.  St.  142,  30  Atl." 
308,  44  Am.  St.  Rep.  586,  holding  that  a 
releasor  may  avoid  the  release  at  law  where 
from  the  effects  of  anesthetics  his  intellectual 
faculties  were  in  a  state  of  paralysis,  so  com- 
plete that  he  had  no  knowledge  of  the  con- 
tents of  the  paper,  or  that  he  was  signing 
any  instrument  whatsoever,  for  such  a  re- 
lease can  no  more  bar  legal  recovery  than 
if  it  never  had  had  legal  existence." 

United  States. —  St.  Louis,  etc.,  R.  Co.  v. 
Phillips,  66  Fed.  35,  13  C.  C.  A.  315,  semhle. 

91.  Vindicator  Consol.  Gold  Min.  Co.  v. 
Firstbrook,  36  Colo.  498,  86  Pac.  313. 

92.  Such  V.  New  York  State  Bank,  127 
Fed.  450;  Hirschfeld  v.  London,  etc.,  R.  Co., 
2  Q.  B.  D.  1,  46  L.  J.  Q.  B.  94,  35  L.  T.  Rep. 
N.  S.  473,  semhle.  And  see  Edgerly  v.  Emer- 
son, 23  N.  H.  555,  55  Am.  Dec.  207. 

93.  See,  generally.  Cancellation  of  In- 
struments, 6  Cyc.  282. 

Reformation  of  release  see  Reformation 
OF  Instruments,  ante  p.  899. 

94.  Illinois. —  Chicago,  etc.,  R.  Co.  v.  Jen- 
nings, 114  111.  App.  622  laffirmed  in  217 
111.  494,  75  N.  E.  560],  semhle. 

Kansas.— Reid  v.  Beyle,  39  Kan.  559,  18 
Pac.  614,  partial  cancellation. 

Kentucky. —  Davis  v.  Morgan,  1  Dana  20. 

Missouri. —  Blair  v.  Chicago,  etc.,  R.  Co., 
89  Mo.  383,  1  S.  W.  350;  Jenkins  v.  Covenant 
L.  Ins.  Co.,  79  Mo.  App.  55;  Dwyer  i\  Wa- 
bash  R.  Co.,  66  Mo.  App.  335. 

New  York. —  Smith  r.  Irvin,  45  Misc.  262, 
92  N.  Y.  Suppl.  170  [reversed  on  other 
grounds  in  108  N.  Y.  App.  Div.  218,  95  N.  Y. 
Suppl.  731];  Bedell  v.  Bedell,  10  N.  Y.  St. 
328,  fraud  of  a  third  person. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Cade,  93 
S.  W.  124. 

Washington. —  See  Pederson  v.  Seattle  Con- 
sol.  St.  R.  Co.,  6  Wash.  202,  33  Pac.  351,  34 
Pac.  665. 
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d.  Conditions  Precedent  to  Attacking  Release —  (i)  Restoration  of  Con- 
SIDERA  TION  —  (a)  In  General.  It  is  generally  held  that  if  a  person  enters  into 
a  release  and  afterward  seeks  to  avoid  the  effect  of  it  on  any  ground  that  will 
entitle  him  to  rescind  it,  he  must  first  restore  what  he  has  received/®  although 


United  States. —  Kelsey  v.  Hobby,  16  Pet. 
269,  10  L.  ed.  961. 

England. —  Stewart  v.  Great  Western  R. 
Co.,  2  De  G.  J.  &  S.  319,  11  Jur.  N.  S.  627, 
13  L.  T.  Rep.  N.  S.  79,  13  Wkly.  Rep.  907, 
67  Eng.  Cli.  251,  46  Eng.  Reprint  399;  Wil- 
liams r.  Smith,  7  L.  J.  Ch.  0.  S.  129. 

See  42  Cent.  Dig.  tit.  "Release,"  §  42 
€t  seq. 

Compare  Chestnut  Hill  Reservoir  Co,  v. 
Chase,  14  Conn.  123. 

Remedy  at  law. —  It  has  been  held  that 
equity  has  no  jurisdiction  to  cancel  a  receipt 
in  full  which,  through  fraud  or  mistake,  is 
more  comprehensive  in  its  terms  than  the 
agreement  of  the  parties,  the  remedy  at  law 
being  adequate.  Hirschfeld  v.  London,  etc., 
R.  Co.,  2  Q.  B.  D.  1,  46  L.  J.  Q.  B.  94,  35 
L.  T.  Rep.  N.  S.  473.  See,  however,  Stewart 
V.  Great  Western  R.  Co.,  2  De  G.  J.  &  S. 
319,  11  Jur.  N.  S.  627,  13  L.  T.  Rep.  N.  S. 
79,  13  Wkly.  Rep.  907,  67  Eng.  Ch.  251,  46 
Eng.  Reprint  399,  holding  that  the  juris- 
diction of  equity  to  cancel  a  release  for  fraud, 
mistake,  and  the  like  is  not  ousted  by  the 
passage  of  a  statute  permitting  replications 
on  equitable  grounds  at  law. 

Necessity  of  resort  to  equity  to  avoid  re- 
lease see  supra,  IV,  C,  8,  b. 

95.  Retention  of  consideration  as  ratifica- 
tion of  release  see  supra,  IV,  C,  7,  b. 

96.  Alabama. —  Rabitte  v.  Alabama  Great 
Southern  R.  Co.,  (1908)  47  So.  573;  Kelly  v. 
Louisville,  etc.,  R.  Co.,  154  Ala.  573,  45  So. 
906;  Harrison  v.  Alabama  Midland  R.  Co., 
144  Ala.  246,  40  So.  394;  Stephenson  P.  Al- 
lison, 123  Ala.  439,  26  So.  290. 

District  of  Columhia. —  Lyons  v.  Allen,  11 
App.  Cas.  543. 

Georgia. —  Harley  v.  Riverside  Mills,  129 
Ga.  214,  58  S.  E.  711;  Strodder  v.  Southern 
Granite  Co.,  94  Ga.  626,  19  S.  E.  1022;  East 
Tennessee,  etc.,  R.  Co.  v.  Hayes,  83  Ga.  558, 
10  S.  E.  350. 

Indiana. —  Norwich  Union  F.  Ins.  Soc.  v. 
Girton,  124  Ind.  217,  24  N.  E.  984. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Mc- 
Elroy,  100  Ky.  153,  37  S.  W.  844,  18  Ky.  L. 
Rep.  730;  Bain  v.  Wilson,  1  J.  J.  Marsh. 
202;  Wells  v.  Royer  Wheel  Co.,  (1908)  114 
S.  W.  737;  Illinois  Cent.  R.  Co.  v.  Vaughn, 
111  S.  W.  707,  33  Ky.  L.  Rep.  906. 

Maine. —  Valley  v.  Boston,  etc.,  R.  Co., 
10-3  Me.  106,  68  Atl.  635;  Potter  v.  Mon- 
mouth  Mut.  F.  Ins.  Co.,  63  Me.  440. 

Massachusetts. —  Drohan  v.  Lake  Shore, 
etc.,  R.  Co.,  162  Mass.  435,  38  N.  E.  1116; 
Brown  v.  Hartford  F.  Ins.  Co.,  117  Mass. 
479;  Estabrook  v.  Swett,  116  Mass.  303; 
Coolidge  V.  Brigham,  1  Mete.  547. 

Michigan. —  Pangborn  v.  Continental  Ins, 
Co.,  67  Mich.  683,  35  N.  W.  814;  Crippen 
V.  Hope,  38  Mich.  344. 

Minnesota. —  Morris  r.  Great  Northern  R. 
Co.,  67  Minn.  74,  69  N.  W.  628. 


Missouri. —  Och  v.  Missouri,  etc.,  R.  Co., 
130  Mo.  27,  31  S.  W.  962,  36  L.  R.  A.  442; 
Lomax  v.  Southwest  Missouri  Electric  R.  Co., 
119  Mo.  App.  192,  95  S.  W.  945;  Retzer  v. 
Jacob  Dold  Packing  Co,,  58  Mo.  App.  264. 

Neio  York. —  Gould  v.  Cayuga  County  Nat. 
Bank,  86  N.  Y.  75 ;  Ambellan  v.  Barcalo  Mfg. 
Co.,  118  N.  Y.  App.  Div.  547,  102  N.  Y. 
Suppl.  993;  Kibbe  v.  Bowen,  50  N.  Y,  Super. 
Ct.  422;  Kreuzen  v.  Forty-Second  St.  M.,  etc., 
R.  Co.,  13  N.  Y.  Suppl.  588;  Burton  v. 
Stewart,  3  Wend.  236,  20  Am.  Dec.  692. 

Oregon. —  Wells  v.  Neff,  14  Oreg.  66,  12 
Pac.  84,  88. 

South  Carolina. —  Levister  v.  Southern  R. 
Co.,  56  S.  C.  508,  35  S.  E.  207.  Compare 
Austin  u.  Piedmont  Mfg.  Co.,  67  S.  C.  122, 
45  S.  E.  135. 

Tennessee. —  Lane  v.  Dayton  Coal,  etc.,  Co., 
101  Tenn.  581,  48  S.  W.  1094. 

Vermont. —  Brainard  v.  Van  Dvke,  71  Vt. 
359,  45  Atl,  758;  Town  v.  Waldo,  62  Vt. 
118,  20  Atl.  325. 

United  States. —  Mahr  v.  Union  Pac.  R. 
Co.,  170  Fed.  699;  Heck  v.  Missouri  Pac.  R. 
Co.,  147  Fed.  775;  Price  v.  Connors,  146 
Fed.  503,  77  C.  C.  A.  17;  Hill  v.  Northern 
Pac.  R.  Co.,  113  Fed.  914,  51  C.  C.  A.  544 
[affirming  104  Fed.  754] ;  Barker  v.  North- 
ern Pac.  R.  Co.,  65  Fed.  460 ;  Vandervelden 
V.  Chicago,  etc.,  R.  Co.,  61  Fed.  54  (in  equity); 
Johnson  f.  Merry  Mount  Granite  Co.,  53 
Fed.  569,  semhle. 

See  42  Cent.  Dig.  tit.  "Release,"  §  45. 

In  Illinois  it  is  held,  with  doubtful  pro- 
priety, that  in  case  of  actual  fraud  in  the 
procurement  of  the  release  the  instrument  is 
void,  and  it  is  unnecessary  to  restore  or 
tender  the  consideration  (Indiana,  etc.,  R, 
Co.  V.  Fowler,  201  111.  152,  66  N.  E.  394,  94 
Am.  St.  Rep.  158  [affirming  103  111.  App. 
565]  ;  Pawnee  Coal  Co.  v.  Royce,  184  111. 
402,  56  N.  E.  621;  Chicago,  etc.,  R.  Co.  v. 
Lewis,  109  111.  120;  Litchfield,  etc.,  R.  Co. 
V.  Shuler,  134  111.  App.  615;  Chicago  Union 
Traction  Co.  v.  Ludlow,  108  111.  App.  357); 
but  that  in  case  the  release  is  merely  void- 
able, as  for  mental   incapacity    (see  infra, 

IV,  C,  8,  d,  (I),  (e)),  restoration  or  tender 
is  necessary  (Pawnee  Coal  Co.  v.  Royce, 
supra;  Litchfield,  etc.,  R.  Co.  v.  Shuler, 
supra ) . 

A  conditional  tender  is  not  sufficient.  Gould 

V.  Cayuga  County  Nat.  Bank,  86  N.  Y.  75. 
The  identical  money  received  need  not  be 

returned,  for  one  dollar  currency  is  as  good 
as  anv  other  dollar.  Louisville,  etc.,  R.  Co. 
V.  Helm,  121  Ky.  645,  89  S.  W.  709,  28  Ky. 
L.  Rep.  603;  Michigan  Cent.  R.  Co.  v.  Dun- 
ham, 30  Mich.  128. 

In  a  bill  in  equity  to  cancel  a  release  on 
ground  of  fraud  it  is  sufficient  in  the  bill 
to  offer  to  return  the  consideration  received 
therefor,  for  rescission  may  be  decreed  on 
condition  that  the  status  quo  shall  be  r6- 
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there  is  some  authority  to  the  effect  that  such  restoration  or  tender  need  not  be 
made,  and  that  it  is  sufficient  to  credit  the  amount  paid  with  interest  on  the 
judgment  recovered. 

(b)  Amount.  It  is  clear  of  course  that  where  there  is  a  duty  to  restore  the 
consideration  the  amount  to  be  returned  will  at  least  be  equal  to  the  amount 
received.  If  the  consideration  be  money,  there  is  authority  to  the  effect  that 
interest  from  date  of  receipt  to  tender  of  the  consideration  need  not  be  included/^ 
although  the  general  and  the  safer  practice  is  to  include  interest.  It  has  been 
held  that  under  some  circumstances  the  releasor  is  not  required  to  include  in  the 
sum  of  money  restored  or  tendered  expenditures  made  by  the  releasee  for  medical 
attendance,  nursing,  and  hospital  maintenance,  and  the  like.^^  Nor  need  the 
amount  restored  include  the  consideration  for  the  release  of  another  right,  although 
one  receipt  was  given  for  both  sums.^  Furthermore,  it  is  sufficient  if  the  con- 
sideration rehed  on  in  the  answer  be  restored.^ 

(c)  Time.  Undoubtedly  no  duty  exists  to  return  the  consideration  until 
the  fraud  or  other  invalidity  is  discovered.^  Beyond  this  the  authorities  are 
in  conffict  as  to  when  the  restoration  of  consideration  or  tender  thereof  must 
be  made.  Some  cases,  in  many  of  which  cancellation  of  the  release  is  asked 
in  the  complaint  or  statement  of  claim,  decide  that  such  return  or  tender  must 
be  made  before  the  releasor  institutes  suit  on  the  cause  of  action  released.*  Other 
decisions  take  the  view  that  a  credit  on  the  verdict  is  sufficient,  and  hence  no  actual 
tender  is  apparently  required  at  any  time.^  Furthermore,  authority  is  not  lack- 
ing for  the  statement  that  restoration  or  tender  at  any  time  during  the  pendency 
of  the  suit  is  early  enough.®  But  the  clearest  and  soundest  rule  is  that  no  restora- 
tion or  tender  need  be  made  until  an  attack  is  made  on  the  release.  Such  attack 
generally  occurs  when  the  ground  of  invahdity,  as  fraud,  is  replied  in  avoidance 
to  a  plea  of  the  release  to  the  original  right. 


stored.  Jenkins  v.  Covenant  L,  Ins.  Co.,  79 
Mo,  App.  55.  But  such  an  action  cannot  be 
maintained  if  the  bill  contains  no  offer  to 
return  the  money  received  and  the  evidence 
sh.ows  that  the  releasor  is  entirely  incapable 
of  making  such  return.  Duff  i*.  Hutchin- 
son, 57  Hun  (N.  Y.)  152,  10  N.  Y.  Suppl. 
857. 

Necessity  of  restoration  in  action  for  fraud 
in  procuring  release  see  supra,  IV,  C,  8,  a. 

97.  loica. —  O'Brien  v.  Chicago,  etc.,  R.  Co., 
89  Iowa  644,  57  N.  W.  425,  probably. 

Kansas. — Missouri  Pac.  E.  Co.  v.  Goodholm, 
61  Kan.  758,  60  Pac.  1066;  Northwestern 
Mut.  L.  Ins.  Co.  V.  Woods,  54  Kan.  663,  39 
Pac.  189;  Chicago,  etc.,  R.  Co.  v.  Doyle,  18 
Kan.  58. 

Mississippi. —  Jones  v.  Alabama,  etc.,  E,. 
Co.,  72  Miss.  22,  16  So.  379. 

North  Carolina. —  Hayes  i".  Atlanta,  etc.,  R. 
Co.,  143  N.  C.  125,  55  S.  E.  437. 

South  Dakota. —  See  Hedlun  r.  Holy  Ter- 
ror Min.  Co.,  16  S.  D.  261,  92  K  W.  31. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Cade, 
(Civ.  App.  1906)  93  S.  W.  124;  International, 
etc.,  R.  Co.  V.  Shuford,  36  Tex.  Civ.  App. 
251,  81  S.  W.  1189. 

See  42  Cent.  Dig.  tit.  "Release,"  §  45. 

98.  Louisville,  etc.,  R.  Co.  v.  Helm,  121 
Ky.  645,  89  S.  W.  709,  28  Ky.  L.  Rep.  603. 
See  also  Galveston,  etc.,  R.  Co.  v.  Cade,  (Tex. 
Civ.  App.  1906)  93  S.  W.  124. 

99.  Colorado  City  v.  Liafe,  28  Colo.  468, 
65  Pac.  630;  Louisville,  etc.,  R.  Co.  v.  Helm, 
121  Ky.  645,  89  S.  W.  709,  28  Ky.  L.  Rep. 
603. 

[IV,  C,  8,  d,  (I),  (A)] 


1.  Jenkins  v.  Covenant  L.  Ins.  Co.,  79  Mo. 
App.  55. 

2.  Louisville,  etc.,  R.  Co.  v.  Faylor,  126 
Ind.  126,  25  N.  E.  869. 

3.  Kelly  v.  Louisville,  etc.,  R.  Co.,  154 
Ala.  573,  45  So.  906;  St.  Louis,  etc.,  R.  Co. 
V.  Smith,  82  Ark.  105,  100  S.  W.  884;  Pawnee 
Coal  Co.  V.  Royce,  184  111.  402,  56  N.  E.  621 
(holding  that  the  rescission  and  offer  to 
restore  must  be  made  at  the  earliest  prac- 
ticable moment,  which  in  some  instances  may 
not  be  until  after  suit  brought,  as  for  example 
where  he  does  not  know  of  the  existence  or 
nature  of  the  contract)  ;  Roberts  v.  Central 
Lead  Co.,  95  Mo.  App.  581,  69  S.  W.  630 
(holding  that  the  refund  of  the  consideration 
should  be  made  with  reasonable  diligence  after 
discovery  of  the  invalidity). 

4.  See  cases  cited  supra,  IV,  C,  8,  d,  (i), 
(a),  note  96. 

5.  See  cases  cited  supra,  IV,  C,  8,  d,  (i), 
(a),  note  97. 

6.  Chicago,  etc.,  R.  Co.  v.  Lewis,  109  111. 
120;  O'Brien  v.  Chicago,  etc.,  R.  Co.,  89  Iowa 
644,  57  N.  W.  425;  Chicago,  etc.,  R.  Co.  v. 
Doyle,  18  Kan.  58.  See  also  (Chesapeake,  etc., 
R.  Co.  V.  Howard,  178  U.  S.  153,  20  S.  Ct. 
880,  44  L.  ed.  1015;  Union  Pac.  R.  Co.  v. 
Harris,  158  U.  S.  326,  15  S.  Ct.  843,  39  L.  ed. 
1003. 

Distinguish  Snow  v.  Alley,  144  Mass.  546, 
11  N.  E.  764,  59  Am.  Rep.  119,  holding  that 
where  the  consideration  was  a  mere  promis- 
sory note,  it  need  not  be  tendered  back  until 
trial,  because  it  is  of  no  intrinsic  value. 

7.  Rockwell  v.  Capital  Traction  Co.,  25 
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(d)  Person.  The  restoration  or  tender  must  be  made  to  the  releasee  or  some 
agent  of  his  who  is  properly  authorized  to  accept  the  same.^ 

(e)  Exceptions.  When  a  releasor  who  is  himself  free  from  negligence  is 
deceived  as  to  the  nature  of  the  instrument  executed  by  him/  as  for  instance 
where  the  release  is  represented  to  be  a  receipt  for  a  gratuity/*^  or  for  expenses/^ 
for  loss  of  time/^  for  wages/^  to  indicate  absence  of  any  ill-will/*  or  that  it  was 
a  partial  release/^  as  that  it  was  a  release  for  damages  to  clothing  or  property 
and  in  fact  included  personal  injuries/*^  the  consideration  received  need  not  be 
restored  or  tendered.  Likewise,  according  to  some  cases,  where  the  releasor 
was  mentally  incapable  of  executing  the  release. Nor  is  a  releasor  required 
to  return  that  which  in  any  event  he  would  be  entitled  to  retain  either  by  virtue 


App.  Cas.  (D.  C.)  98;  Street  R.  Co.  v. 
Giardino,  116  Tenn.  368,  92  S.  W.  855.  Com- 
pare Lyons  i\  Allen,  11  App.  Cas.  (D.  C.)  543. 

8.  Louisville,  etc.,  R.  Co.  v.  Helm,  121  Ky. 
645,  89  S.  W.  709,  28  Ky.  L.  Rep.  603,  where 
authority  of  an  agent  to  receive  such  tender 
was  implied  from  the  general  scope  of  his 
employment,  the  agent  being  the  person  who 
was  in  charge  of  the  releasee's  principal  office 
in  ^he  county. 

Employers*  liability  insurance  company. — 
Where  an  insurance  company  had  obligated 
itself  to  protect  an  employer  from  loss  on 
account  of  injury  sustained  by  a  servant,  and 
its  agent,  on  account  of  this  obligation,  had 
paid  money  to  the  servant,  receiving  a  release 
of  the  employer's  liability,  it  was  proper  for 
such  servant,  on  rescinding  the  release,  to 
tender  the  amount  paid  to  the  general  agent 
of  such  company,  and  on  the  refusal  of  such 
agent  to  accept,  the  servant,  by  paying  the 
sum  into  court,  did  all  that  was  necessary. 
Louisville  Veneer  Mills  Co.  v.  Clemonts,  109 
S.  W.  308,  33  Ky.  L.  Rep.  106. 

Where  the  consideration  is  received  from 
an  employees'  relief  society  for  the  release 
of  such  association  and  its  parent,  the  em- 
ployer corporation,  the  restoration  or  tender 
thereof  should  more  properly  be  made  to  the 
benefit  association.  Maine  v.  Chicago,  etc.,  R. 
Co.,  109  Iowa  260,  70  N.  W.  630,  80  N.  W. 
315,  semhle. 

9.  Meyer  v.  Haas,  126  Cal.  560,  58  Pac. 
1042;  Indiana,  etc.,  R.  Co.  v.  Fowler,  201  111. 
152,  66  E.  394,  94  Am.  St.  Rep.  158; 
Pawnee  Coal  Co.  v.  Royce,  184  111.  402,  56 
N.  E.  621;  Chicago  Union  Traction  Co.  v. 
Mommsen,  107  111.  App.  353;  Chicago,  etc.,  R. 
Co.  V.  Lewis,  13  111.  App.  166;  Jaques  v. 
Sioux  City  Traction  Co.,  124  Iowa  257,  99 
N.  W.  1069;  O'Brien  v.  Chicago,  etc.,  R.  Co., 
89  Iowa  644,  57  N.  W.  425;  Sobieski  v.  St. 
Paul,  etc.,  R.  Co.,  41  Minn.  169,  42  N.  W. 
863. 

10.  Alahama. —  Alabama  Western  R.  Co.  v. 
Arnett,  137  Ala.  414,  34  So.  997. 

Indiana. —  Stewart  v.  Chicago,  etc.,  R.  Co., 
141  Ind.  55,  40  N.  E.  67. 

KentucJcy. —  Ingram  v.  Covington,  etc.,  R. 
Co.,  89  S.  W.  541,  28  Ky.  L.  Rep.  508. 

Massachusetts. —  Mullen  v.  Old  Colony  R. 
Co.,  127  Mass.  86,  34  Am.  Rep.  349  [cited  in 
Carroll  v.  People,  13  IlL  App.  206]. 

New  York. —  Shaw  v.  Webber,  79  Hun  307, 
29  N.  Y.  Suppl.  437  [affirmed  in  151  N.  Y. 
655,  46  N.  E.  1151'];  Cleary  v.  Municipal 
[68] 


Electric  Light  Co.,  19  N.  Y.  Suppl.  951  [af- 
firmed in  139  N.  Y.  643,  35  N.  E.  206]. 
See  42  Cent.  Dig.  tit.  "  Release,"  §  45. 

11.  St.  Louis,  etc.,  R.  Co.  v.  Hambright, 
87  Ark.  614,  113  S.  W.  803;  Simeoli  v.  Derby 
Rubber  Co.,  81  Conn.  423,  71  Atl.  546; 
Chicago,  etc.,  R.  Co.  v.  Lewis,  109  111.  120. 
And  see  supra,  IV,  C,  8,  d,  (i),  (b). 

12.  St.  Louis,  etc.,  R.  Co.  v.  Hambright, 

87  Ark.  614,  113  S.  W.  803;  St.  Louis,  etc., 
R.  Co.  V.  Smith,  82  Ark.  105,  100  S.  W.  884 
(inconvenience  and  delay)  ;  Illinois  Cent.  R. 
Co.  V.  Vaughn,  111  S.  W.  707,  33  Ky.  L.  Rep. 
906. 

13.  Connecticut. —  Simeoli  v.  Derby  Rub- 
ber Co.,  81  Conn.  423,  71  Atl.  546. 

Georgia. —  Butler  v.  Richmond,  etc.,  R.  Co., 

88  Ga.  594,  15  S.  E.  668. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Ed- 
monds, 111  S.  W.  331,  33  Ky.  L.  Rep.  933. 

New  York. —  Cleary  v.  Municipal  Electric 
Light  Co.,  19  N.  Y.  Suppl.  951  [affirmed  in 
139  N.  Y.  643,  35  N.  E.  206]. 

Washington. —  Bjorklund  v.  Seattle  Electric 
Co.,  35  Wash.  439,  77  Pac.  727. 

See  42  Cent.  Dig.  tit.  "  Release,"  §  45. 

14.  St.  Louis,  etc.,  R.  Co.  v.  Smith,  82  Ark. 
105,  100  S.  W.  884. 

15.  Wells  V.  Royer  Wheel  Co.,  (Ky.  1908) 
114  S.  W.  737;  Drohan  v.  Lake  Shore,  etc., 
R.  Co.,  162  Mass.  435,  38  N.  E.  1116;  Kirch- 
ner  v.  New  Home  Sewing  Mach.  Co.,  135  N.  Y. 
182,  31  N.  E.  1104. 

16.  Bliss  V.  New  York  Cent.,  etc.,  R.  Co., 
160  Mass.  447,  36  N.  E.  65,  39  Am.  St.  Rep. 
504;  O'Donnell  v.  Clinton,  145  Mass.  461,  14 
N.  E.  747;  Lee  v.  Lancashire,  etc.,  R.  Co., 
L.  R.  6  Ch.  527,  25  L.  T.  Rep.  N.  S.  77,  19 
Wkly.  Rep.  729  [citing  Roberts  v.  Eastern 
Counties  R.  Co.,  1  F.  &  F.  460]. 

17.  St.  Louis,  etc.,  R.  Co.  v.  Sandidg'^, 
(Ark.  1907)  99  S.  W.  68;  St.  Louis,  etc.,  R. 
Co.  V.  Brown,  73  Ark.  42,  83  S.  Vr.  332; 
Chicago,  etc.,  R.  Co.  v.  Doyle,  18  Kan.  58. 
To  the  same  effect  see  Harkey  v.  Mechanic's, 
etc.,  Ins.  Co.,  62  Ark.  274,  35  S.  W.  230,  54 
Am.  St.  Rep.  295.  Contra,  Kellv  v.  Louis- 
ville, etc.,  R.  Co.,  154  Ala.  573,  45  So.  906; 
Strodder  v.  Southern  Granite  Co.,  94  Ga.  626, 
19  S.  E.  1022;  Pawnee  Coal  Co.  i\  Rovce, 
184  111.  402,  56  N.  E.  621;  Litchfield,  etc.,  R. 
Co.  V.  Shuler,  134  111.  App.  615;  Drohan  r. 
Lake  Shore,  etc.,  R.  Co.,  162  Mass.  435,  38 
N.  E.  1116;  Mor.ris  r.  Great  Northern  R. 
Co.,  67  Minn.  74,  69  N.  W.  628;  Johnson  V, 
Merry  Mount  Granite  Co.,  53  Fed.  569. 

[IV,  C,  8,  d,  (I),  (E)] 


I 


1074:    [34  Cyc] 


EELEA&E 


of  the  release  itself  or  of  the  original  liability,  but  credit  must  be  given  on  the 
judgment. Furthermore,  the  releasor  is  entitled  to  retain  the  consideration 
received  by  him  from  the  releasee  by  virtue  of  a  transaction  independent  of  the 
release. It  has  been  held  that  if  the  releasor  be  an  infant,  he  may  repudiate 
his  release  without  restoring  or  tendering  the  consideration. Where  the  entire 
consideration  moved  to  a  third  person,  the  releasor  having  nothing  in  his  hands 
or  under  his  control  to  return,  the  rule  requiring  restoration  or  tender  does  not 
apply. Likewise  where  the  entire  consideration  moved  to  the  releasor  from  a 
relief  society  of  a  railroad  company  in  whose  service  the  releasor  was  when  his 
cause  of  action  arose  against  his  employer.^^  No  tender  is  required  if  it  is  clear 
from  the  conduct  of  the  releasee  that  it  would  be  useless. The  rule  requiring 
restoration  or  tender  does  not  apply  where  the  consideration  received  was  worth- 
less,^* or  of  course  where  none  was  received.^^  Another  exception  to  the  rule 
exists,  it  seems,  in  some  cases  where  the  releasor  is  unable  to  restore  the  con- 
sideration,^^  or  where  the  court  has  it  within  its  power  fully  to  protect  the  interest 
of  the  releasee.^^  The  releasee  may  waive  the  necessity  of  a  restoration  or  tender.^^ 
(ii)  Other  Requirements.  The  releasor  will  be  barred  by  lacheSj^**  by  an 
intervening  ratification  of  the  release,^*^  or  by  the  intermediate  accrual  of  rights 
of  innocent  purchasers  for  value  and  the  like.^^    A  releasor  may  rescind  before 


18.  Illinois. —  Farmers',  etc.,  Life  Assoc.  v. 
Caine,  224  111.  599,  79  N.  E.  956  [affirnmig 
123  111.  App.  419]. 

Massachusetts. —  McNicholas  v.  Prudential 
Ins.  Co.,  191  Mass.  304,  77  N.  E.  756. 

Missouri. —  Jenkins  v.  Covenant  L.  Ins.  Co., 
79  Mo,  App.  55;  Girard  v.  St.  Louis  Car- 
Wheel  Co.,  46  Mo.  App.  79,  the  only  decision 
applying  the  doctrine  to  a  case  where  re- 
leasor's claim  was  unliquidated. 

Neiv  York. —  Kirchner  v.  New  Home  Sew- 
ing Mach.  Co.,  135  N.  Y.  182,  31  N.  E.  1104 
[rcversitig  16  N.  Y.  Suppl.  761] ;  Berry  v. 
American  Cent.  Ins.  Co.,  132  N.  Y.  49,  30 
N.  E.  254,  28  Am.  St.  Rep.  548;  Kley  v. 
Healy,  127  N.  Y.  555,  28  N.  E.  593;  Fisher 
V.  Bishop.  108  N.  Y.  25,  15  N.  E.  331,  2  Am. 
St.  Rep.  357;  Price  f.  Stout,  84  N.  Y.  App. 
Div.  334,  82  N.  Y.  Suppl.  935. 

Texas. —  The  Oriental  v.  Barclay,  16  Tex. 
Civ.  App.  193,  41  S.  W.  117. 

Washi/rigton. —  Sanford  v.  Roval  Ins.  Co.,  11 
Wash.  653,  40  Pac.  609. 

Wisconsin. —  Sheanon  v.  Pacific  Mut.  L. 
Ins.  Co.,  83  Wis.  507,  53  N.  W.  878. 

See  42  Cent.  Dig.  tit.  "  Release,"  §  45. 

19.  Coles  v.  Union  Terminal  R.  Co.,  124 
Iowa  48,  99  N.  W.  108.  And  see  supra,  TV, 
C,  8,  d,  (I),  (B). 

20.  St.  Louis,  etc.,  R.  Co.  v.  Higgins,  44 
Ark.  293.  Contra,  Brown  v.  Hartford  F.  Ins. 
Co.,  117  Mass.  479;  Lane  v.  Dayton  Coal, 
etc.,  Co.,  101  Tenn.  581,  48  S.  W.  1094, 
Compare  Martin  v.  Baltimore,  etc.,  R.  Co.,  41 
Fed.  125. 

21.  Averill  v.  Wood,  78  Mich.  342,  44  N.  W. 
381. 

22.  O'Neil  v.  Lake  Superior  Iron  Co.,  63 
Mich.  690,  30  N.  W.  688.  Compare  Pennsyl- 
vania Co.  V.  Chapman,  220  111.  428,  77  N.  E. 
248  [aifirming  118  111.  App.  201]. 

23.  Rabitte  v.  Alabama  Great  Southern  R. 
Co.,  (Ala.  1908)  47  So.  573.  See  Girard  v. 
St.  Louis  Car-Wheel  Co.,  123  Mo.  358,  27 
S.  W.  648,  45  Am.  St.  Rep.  556,  25  L.  R.  A. 

[IV,  C,  8,  d,  (I),  (e)] 


514;  Sanford  V.  Royal  Ins.  Co.,  11  Wash. 
653,  40  Pac.  609. 

24.  Rabitte  v.  Alabama  Great  Southern  R. 
Co.,  (Ala.  1908)  47  So.  573. 

25.  Vindicator  Consol.  Gold.  Min.  Co.  v. 
Firstbrook,  38  Colo.  498,  86  Pac.  313.  And 
see  Chicago  Union  Traction  Co.  v.  Ludlow, 
108  111.  App.  357,  363. 

26.  Strodder  v.  Southern  Granite  Co.,  94 
Ga.  626,  19  S.  E.  1022  (where  it  is  said  that 
if  any  exception  to  the  general  rule  results 
from  inability,  by  reason  of  poverty,  to  re- 
store the  money,  it  is  only  where  the  fraud 
is  not  discovered,  or  the  mental  disability 
continues,  as  the  case  may  be,  until  after  the 
money  has  been  expended  or  otherwise  put 
beyond  the  power  and  control  of  plaintiff)  ; 
Brainard  v.  Van  Dyke,  71  Vt.  359,  45  Atl. 
758.  But  see  Duff  v.  Hutchinson,  57  Hun 
(N.  Y.)   152,  10  N.  Y.  Suppl.  857. 

27.  Price  v.  Connors,  146  Fed.  503,  77 
C.  C.  A.  17. 

28.  Rabitte  v.  Alabama  Great  Southern  R. 
Co.,  (Ala.  1908)  47  So.  573;  Knoxville,  etc., 
R.  Co.  V.  Acuff,  92  Tenn.  26,  20  S.  W.  348, 
holding  that  joining  issue  on  a  replication 
setting  up  fraud  as  a  defense  to  a  plea  of 
release  waives  a  failure  to  tender. 

29.  Maine  v.  Chicago,  etc.,  R.  Co.,  109  Iowa 
260,  70  N.  W.  630,  80  N.  W.  315;  Galveston, 
etc.,  R.  Co.  V.  Cade,  100  Tex.  37,  94  S.  W. 
219. 

30.  Pawnee  Coal  Co.  v.  Royce,  184  111.  402, 
56  N.  E.  621;  and  supra,  IV,  C,  7. 

31.  Lee  v.  Page,  2  S.  W.  503,  8  Ky.  L.  Rep. 
602  (holding  that  the  releasor  under  such  cir- 
cumstances cannot  set  up  want  of  considera- 
tion for  the  release,  but  she  may  set  up  that 
she  was  a  married  woman  and  therefore  in- 
capable of  making  the  contract)  ;  O'Donnell 
V.  Clinton,  145  Mass.  461,  464,  14  N.  E.  747 
{semhle).  Contra,  Moore  v.  Vail,  13  N.  J. 
Eq.  295.  Compare  Hart  v.  Sharpton,  124 
Ala.  638,  27  So.  450,  to  the  effect  that  a  re- 
leasor of  a  mortgage  debt  is  not  estopped 
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he  has  positive  knowledge  of  the  fraud,  as  his  right  depends  upon  the  existence 
of  the  fraud. 

D.  Illegality.    An  illegal  release  will  not  be  enforced  and  is  void.  The 

illegality  may  exist  in  the  matter  of  consideration  as  expressed  in  the  release, 
or  in  the  object  sought  to  be  accomplished  thereby.  The  same  general  principles 
of  illegality  which  govern  deeds  and  contracts  apply  to  releases. An  agreement 
whereby  the  employee  absolutely  binds  himself,  if  injured  while  in  the  master's 
service,  to  accept  benefits  from  a  relief  association  created  by  his  employer  in 
lieu  and  discharge  of  any  claim  for  damages  he  might  thereafter  have  on  account 
thereof  against  the  master  has  been  considered  contrary  to  public  policy  and  void.^* 
However,  if  the  employee  does  not  bind  himself  irrevocably,  but  contracts  that 
if  he  is  injured  in  the  future  and  then  accepts  such  benefits  the  effect  of  such 
acceptance  shall  be  to  release  his  right  of  action  against  the  employer,  the  contract 
is  generally  sustained. 

V.  CONSTRUCTION,  OPERATION,  AND  EFFECT. 

A.  Construction  in  General  —  l.  At  Law  and  in  Equity.  It  has  been 
held  that  the  rules  as  to  the  construction  and  meaning  of  a  release  are  the  same 
at  law  and  in  equity.^® 

2.  Intention  of  Parties  —  a.  General  Rule.  The  primary  rule  of  construc- 
tion of  all  contracts  and  deeds,  including  releases,  is  that  the  intention  of  the 
parties  must  govern.^^  This  intention  must,  however,  be  collected  from  the 
words  used  in  the  instrument  and  not  from  matters  dehors  the  writing. 

b.  Preliminary  Negotiations.  The  effect  of  a  release  is  not  necessarily  limited 
to  the  subjects  considered  in  the  preliminary  discussion  of  which  the  release  was 
the  culmination.^^ 


from  showing  that  the  recital  therein  of  the 
payment  of  such  debt  was  false  by  the  fact 
that  a  &ona  iide  purchaser  from  the  mort- 
gagor relied  thereon. 

32.  Peterson  v.  Chicago,  etc.,  R.  Co.,  38 
Minn.  511,  39  N.  W.  485. 

33.  See  Contracts,  9  Cyc.  465;  Deeds,  13 
Cyc.  590. 

A  release  of  a  claim  for  tort  in  considera- 
tion of  the  promise  of  the  releasee  to  use  his 
best  efforts  to  produce  an  executive  pardon 
for  the  releasor,  a  convict,  is  not  against  pub- 
lic policy.  Timothy  v.  Wright,  8  Gray 
(Mass.)  522. 

Right  to  show  illegality. —  A  releasor  who 
has  executed  a  release  which  on  its  face  ap- 
pears to  be  entirely  legal  will  not  be  allowed 
to  avoid  it  by  showing  that  it  was  intended 
to  effectuate  an  illegal  purpose,  i.  e.,  corruptly 
and  wrongfully  to  influence  the  electors  to 
vote  for  a  public  official.  Harvey  v.  Tama 
Co.,  53  Iowa  228,  5  N.  W.  130. 

34.  Lake  Shore,  etc.,  R.  Co.  v.  Spangler,  44 
Ohio  St.  471,  8  N.  E.  4G7,  58  Am.  Rep.  833. 

Similarly  where  the  contract  is  between  the 
next  of  kin  of  the  employee  and  the  railroad 
companv.  Tarbell  v.  Rutland  R.  Co.,  73  Vt. 
347,  51  Atl.  6,  87  Am.  St.  Rep.  734,  56 
L.  R.  A.  656.  Contra,  Western,  etc.,  R.  Co. 
V.  Bishop,  50  Ga.  465;  International,  etc.,  R. 
Co.  V.  Hinzie,  82  Tex.  623,  18  S.  W.  681; 
Griffiths  r.  Dudley,  9  Q.  B.  D.  357,  46  J.  P. 
711,  51  L.  J.  Q.  "b.  543,  47  L.  T.  Rep.  N.  S. 
10,  30  Wkly.  Rep.  797. 

35.  District  of  Columhia. —  Brown  v.  Bal- 
timore, etc.,  R.  Co.,  6  App.  Cas.  237. 


Illinois. — Pennsylvania  Co.  v.  Chapman,  220 
111.  428,  77  N.  E.  248;  Eckman  v.  Chicago, 
etc.,  R.  Co.,  169  111.  312,  48  N.  E.  496,  38 
L.  R.  A.  750. 

Indiana. —  Pittsburgh,  etc.,  R.  Co.  v.  Moore, 
152  Ind.  345,  53  N.  E.  290,  44  L.  R.  A.  638 ; 
Lease  V.  Pennsylvania  Co.,  10  Ind.  App.  47, 
37  N.  E.  423. 

Maryland. —  Fuller  v.  Baltimore,  etc.,  Em- 
ployees' Relief  Assoc.,  67  Md.  433,  10  Atl.  237, 
semhle,  holding  that  the  beneficiary,  the 
mother  of  insured,  of  an  insurance  policy  of 
such  an  association  containing  a  provision 
that  no  liability  should  arise  thereunder  until 
the  next  of  kin  released  the  company  tvom  all 
liability  for  the  death  of  insured  cannot  re- 
cover thereon  where  the  next  of  kin,  the  wife 
and  child  of  insured,  refuse  to  execute  such 
release  and  sue  the  company  for  damages. 

Ohio. —  Baltimore,  etc.,  R.  Co.  r.  Brvant,  9 
Ohio  Cir.  Ct.  332,  6  Ohio  Cir.  Dec.  418. 

Pennsylvania. —  Johnson  v.  Philadelphia, 
etc.,  R.  Co.,  163  Pa.  St.  127,  29  Atl.  854. 

See  42  Cent.  Dig.  tit.  "Release."  §§  35,  36. 

36.  Lemaster  i\  Burckhart,  2  Bibb  (Ky.)  25. 

37.  Jordan  c.  McDonnell,  151  Ala.  279.  44 
So.  101;  Tryon  v.  Hart,  2  Conn.  120;  Crum  v. 
Sawyer,  132  111.  443,  24  N.  E.  956;  Colton  v. 
Field,  131  111.  398,  22  N.  E.  545:  Matlack's 
Appeal,  7  Watts  &  S.   (Pa.)  79. 

38.  Sherburne  v.  Goodwin,  44  N.  H.  371; 
Hoes  r.  Van  Hoesen,  1  Barb.  Ch.  (X.  Y.) 
379;  Brooks  r.  Stuart,  9  A.  &  E.  854,  8 
L.  J.  Q.  B.  184.  1  P.  el-  D.  615,  36  E.  C.  L. 

•445;  Butcher  r.  Butcher,  1  B.      P.  K.  R.  113. 

39.  Kirchner  v.  New  Home  Sewing  Mach. 
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e.  Whole  Instrument  to  Be  Examined.  In  construing  a  release,  the  intention 
is  to  be  gathered  from  the  entire  instrument,  and  not  from  detached  sections 
of  it.^« 

d.  Nature  and  Object  of  Agreement,  and  Situation  of  Parties.  A  release 
should  be  construed  from  the  standpoint  of  the  parties  at  the  time  of  its  execution, 
and  extrinsic  evidence  is  admissible  to  show  their  surrounding  circumstances, 
and  the  nature  of  the  transaction  to  which  it  was  intended  to  apply;  and  the 
particular  purpose  for  which  it  was  executed  should  be  kept  in  mind  and  given 
effect  to,  if  it  can  be  done  without  adding  or  subtracting  anything  from  the  words 
used  by  the  parties  to  the  instrument. 

e.  Recitals  as  Limiting  General  Words.  Ordinarily  general  words  in  a 
release  are  to  be  limited  and  restrained  to  the  particular  words  in  the  recital.*^ 

f.  Construction  Against  Party  Using  Words.    Where  other  rules  of  construc- 


Co.,  135  K  Y.  182,  ST  N.  E.  1104,  holding 
that  if  the  parties  intentionally  embraced  in 
the  instrument  demands  not  previously  sug- 
gested, or  all  subsisting  causes  of  action  when 
only  certain  of  them  had  been  discussed,  it 
would  be  operative  according  to  its  tenor 
and  be  unassailable;  that  releases  and  other 
deeds  and  written  contracts  do  not  differ  in 
this  respect;  and  that  all  preliminary  nego- 
tiations are  presumed  to  be  merged  in  them, 
and  from  the  time  of  their  execution  they 
must  be  deemed  to  be  the  only  competent  evi- 
dence of  the  agreement  of  the  parties  upon  the 
subjects  to  which  they  relate,  unless  avoided  by 
fraud,  mistake,  duress,  or  some  other  cause. 

40.  In  re  Perkins,  [1898]  2  Ch.  182,  67 
L.  J.  Ch.  454,  7'8  L.  T.  Rep.  N.  S.  666,  5 
Manson  193,  14  T.  L.  R.  464,  46  Wkly.  Rep. 
595.  And  see  Colton  v.  Field,  131  111.  398, 
22  N.  E.  545. 

41.  Rowe  f.  Rand,  111  Ind.  206,  12  N.  E. 
377;   Sherburne  v.  Goodwin,  44  N.  H.  271. 

42.  Connecticut. —  Tryon  v.  Hart,  2  Conn. 
120. 

loiixL. —  Seymour  v.  Butler,  8  Iowa  304. 

Massachusetts. —  Reed  v.  Tarbell,  4  Mete. 
93;  Rich  r.  Lord,  18  Pick.  322;  Lyman  r. 
Clark,  9  Mass.  234.  See,  however,  Dunbar 
V.  Dunbar,  5  Gray  103. 

Neiv  Hampshire. —  Sherburne  v.  Goodwin, 
44  N.  H.  271. 

New  York. —  Eisert  v.  Bowen,  117  N.  Y. 
App.  Div.  488,  102  N.  Y.  Suppl.  707  [affirmed 
in  191  N.  Y.  544,  85  N.  E.  1109];  Hoes  v. 
Van  Hoesen,  1  Barb.  Ch.  379  [affirmed  in 
1  N.  Y.  120]  ;  Jackson  v.  Stackhouse,  1  Cow. 
122,  13  Am.  Dec.  514.  See,  however.  Murphy 
V.  New  York.  190  N.  Y.  413,  83  N.  E.  39; 
Slayton  r.  Hemken,  91  Hun  582,  36  N.  Y. 
Suppl.  249. 

Pennsylvania. —  Matlack's  Appeal,  7  Watts 
&  S.  79.' 

United  States. —  Texas,  etc.,  R.  Co.  v. 
Dashiell,  198  U.  S.  521.  25  S.  Ct.  737,  49 
L.  ed.  1150;  Lumley  v.  Wabash  R.  Co.,  76 
Fed.  66,  22  C.  C.  A.  60;  Union  Pac.  Co.  v. 
Artist,  60  Fed.  365,  9  C.  C.  A.  14,  23  L.  R.  A. 
581. 

England. —  Stonehewer  v.  Farrar,  6  Q.  B. 
730,  9  Jur.  203,  14  L.  J.  Q.  B.  122,  51  E.  C.  L. 
730;  Rfunsden  v.  Hylton,  2  Ves.  304,  28  Eng. 
Reprint  196. 

[V,  A,  2,  el 


See  42  Cent.  Dig.  tit.  "  Release,"  §  48. 

And  see  Jersey  Island  Dredging  Co.  v. 
Whitney,  149  Cal.  269,  86  Pac.  509,  691,  hold- 
ing that  where  a  bill  for  services  was  dated 
Sept.  17,  1900,  and  contained  a  claim  for 
seven  hundred  and  twenty-one  dollars  and 
thirty-five  cents,  purporting  to  be  for  work 
to  and  including  September  13,  and  across  the 
face  of  the  bill  was  written  a  statement  that 
six  hundred  and  fifty  dollars  was  received  in 
full  satisfaction  of  all  claims,  such  writing, 
although  treated  as  a  release,  instead  of  a 
mere  receipt,  was  prima  facie  effective  only 
as  a  discharge  of  the  services  itemized  in  the 
bill. 

See,  however,  Chicago  Union  Traction  Co. 
r.  O'Connell,  224  111.  428,  79  N.  E.  622,  8 
L.  R.  A.  N.  S.  1034;  Crum  v.  Sawyer,  132 
111.  443,  24  N.  E.  956. 

Compare  Quebe  v.  Gulf,  etc.,  R.  Co.,  98  Tex. 
6,  81  S.  W.  20,  66  L.  R.  A.  734. 

"  The  general  words  of  the  release,  how- 
ever, may  be  limited  to  particular  demands, 
when  it  appears,  by  the  consideration,  by  the 
recital,  or  by  the  nature  and  circumstances  of 
the  several  demands,  that  they  were  intended 
so  to  be  united.  Averill  v.  Lyman,  18  Pick. 
(Mass.)  346;  Rich  r.  Lord,  18  Pick.  (Mass.) 
322;  Thorpe  v.  Thorpe,  1  Ld.  Raym.  235,  91 
Eng.  Reprint  1054,  2  Rolle  Abr.  409.  a.  1; 
Tayler  v.  Homer  sham,  4  M.  &  S.  423,  16  Rev. 
Rep.  516.  And  upon  the  other  hand  it  would 
seem  that  such  general  words  might  be  en- 
larged in  a  similar  way,  when  read  in  the 
light  of  surrounding  circumstances.  Indeed, 
a  release,  by  its  own  operation,  extinguishes  a 
preexisting  right,  and  cannot  be  controlled  or 
explained  by  parol.  Chitty  Contr.  792  ;  Stearns 
V.  Tapping,'  5  Duer  (IST.  Y.)  294;  Pierson  v. 
Hooker,  3  Johns.  (N.  Y.)  68,  3  Am.  Dec.  467; 
Brooks  i\  Stuart.  9  A.  &  E.  854,  8  L.  J.  Q.  B. 
184,  1  P.  &  D.  615,  36  E.  C.  L.  445;  Butcher 
V.  Butcher,  1  B.  &  P.  N".  R.  113.  A  release 
therefore  shall  be  held  to  include  all  demands 
embraced  by  its  terms,  whether  particularly 
contemplated  or  not;  and  parol  evidence  is 
not  admissible  to  show  that  a  certain  claim 
was  not  in  the  minds  of  the  parties.  Hvde 
v.  Baldwin,  17  Pick.  (Mass.)  303,  307;  De- 
land  V.  Amesbury  Woolen,  etc.,  Mfg.  Co.,  7 
Pick.  (Mass.)  244."  Sherburne  v.  Goodwin, 
44  N.  H.  271,  275. 
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tion  fail,  the  well  settled  rule  is  that  ambiguous  words  will  be  interpreted  most 
strongly  against  the  party  using  them.^^ 

g.  Ordinary  Meaning  of  Words.  There  are  many  cases  construing  particular 
words  and  expressions,  which  are  given  their  ordinary  meaning,  unless  the  con- 
text indicates  their  use  in  a  different  sense.** 

B.  Operation  and  Effect  in  General — 1.  As  Estoppel  and  Discharge  — 
a.  In  General.  A  valid  release  as  conclusively  estops  the  parties  from  reviving 
and  litigating  the  claim  released  as  a  final  judgment,*^  and  it  forever  extinguishes 
a  personal  right  of  action.*^  It  completely  discharges  and  extinguishes  all  rights 
and  claims  of  the  releasor  against  the  releasee  which  are  included  in  the  release; 
and  this  is  true  even  though  the  releasee  fails  fully  to  perform  a  promise  which 
was  the  consideration  for  the  release,  unless  the  operation  of  the  release  was  based 
on  full  performance.*^  Furthermore,  even  if  invalid,  it  is  binding  upon  the  parties 
until  attacked  in  a  proper  manner  and  set  aside. *^  The  rule  that  damages  resulting 
from  one  and  the  same  cause  of  action  must  be  sued  for  and  recovered  once  for 
all  is  merely  a  rule  of  procedure,  and  does  not  prevent  a  recovery  for  part  of  the 
damages  after  the  giving  of  a  release  for  the  other  part.^^ 

b.  Conditional  Release.  A  release  may  be  subject  to  the  occurrence  of  a 
condition  precedent,  and  the  release  cannot  be  pleaded  in  bar  of  the  right  until 


43.  Tryon  v.  Hart,  2  Conn.  120  {semUe)  ; 
Kowe  V.  Reed,  111  Ind.  206,  12  N.  E.  377 
(semble)  ;  Matlock's  Appeal,  7  Watts  &  S. 
(Pa.)   79  {semlle), 

44.  Sherburne  v.  Goodwin,  44  N.  H.  271 
("all  actions")  ;  Emerson  v.  Ziegfeld,  22  Pa. 
Super.  Ct.  79  ("in  full  of  all  demands  of 
€very  name  and  nature")  ;  U.  S.  v.  William 
Cramp,  etc..  Ship,  etc.,  Bldg.  Co.,  206  U.  S. 
118,  27  S.  Ct.  676,  51  L.  ed.  983  .("all  claims 
of  any  kind  or  description  under  or  by  virtue 
of  said  contract  " ) . 

45.  Chicago,  etc.,  R.  Co.  v.  Wilcox,  116 
Fed.  913,  54  C.  C.  A.  147. 

46.  See  Tyson  v.  Door,  6  Whart.  (Pa.) 
256. 

47.  Illinois. —  G.  H.  Hammond  Co.  V. 
Papke,  91  111.  App.  §63;  Chicago,  etc..  Coal 
Co.  V.  Paterson,  39  111.  App.  114. 

Missouri. —  Retzer  v.  Jacob  Dold  Packing 
Co.,  58  Mo.  App.  264. 

New  York. —  Kibbe  v.  Bowen,  50  N.  Y. 
Super.  Ct.  422;  Pratt  v.  Crocker,  16  Johns. 
270. 

Pennsylvania. —  Bradley  v.  Grosh,  8  Pa.  St. 
45. 

Texas. —  Chouquette  v.  McCarthy,  ( Civ. 
App.  1900)  56  S.  W.  958. 

United  States. —  Perkins  v.  Fourniquet,  14 
How.  313,  14  L.  ed.  435;  Hazard  v.  Durant, 
25  Fed.  26;  Citizens'  Bank  v.  Nantucket 
Steamboat  Co.,  5  Fed.  Cas.  No.  2,730,  2  Story 
16. 

See  42  Cent.  Dig.  tit.  "Release,"  §  51. 

A  release  terminates  effectually  the  sub- 
ject-matter not  only  as  to  the  obligee  but 
also  as  to  the  obligor.  Darragh  v.  Stevenson, 
183  Pa.  St.  397,  39  Atl.  37. 

"According  to  Pothier  there  are  two  kinds 
of  release,  one  called  '  a  real  release,'  and 
the  other  a  '  personal  discharge.'  A  real  re- 
lease is  M^here  the  creditor  declares  that  he 
considers  the  debt  as  acquitted,  it  is  equiva- 
lent to  a  payment,  and  renders  the  thing  no 
longer  due ;  *  consequently  it  liberates  all  the 


debtors  of  it,  as  there  can  be  no  debtors  with- 
out something  due.'  A  personal  release 
merely  discharges  the  debtor  from  his  obliga- 
tion, and  extinguishes  the  debt  indirectly 
where  the  debtor  to  whom  it  is  granted  was 
the  sole  principal,  because  there  can  be  no 
debt  without  a  debtor.  'But  if  there  are  two 
or  more  debtors  in  solido,  a  discharge  to  one 
of  them  does  not  extinguish  the  debt;  it  only 
liberates  the  person  to  whom  it  is  given  and 
not  his  co-debtor;  the  debt  is  extinguished 
however  as  to  the  part  of  the  person  to 
whom  the  discharge  was  given,  and  the  other 
only  remains  obliged  for  the  remainder." 
Booth  V.  Kinsey,  8  Gratt.  (Va.)  560,  568 
[citing  Pothier,  p.  Ill,  c.  3,  art.  11,  §§  1, 
11]. 

Rescission. — A  person  injured  by  a  railroad 
having  executed  a  release,  and  having  re- 
ceived a  sum  in  satisfaction  of  her  demand, 
her  subsequent  and  voluntary  delivery  of  the 
sum  to  even  an  agent  of  the  railroad  com- 
pany does  not  destroy  the  contract  for  release. 
Rabitte  f.  Alabama  Great  Southern  R.  Co., 
(Ala.  1908)  47  So.  573. 

48.  Pettv  V.  Brunswick,  etc.,  R.  Co.,  109 
Ga.  666,  35  S.  E.  82;  Johnson  r.  Charleston, 

^etc,  R.  Co.,  58  S.  C.  488,  36  S.  E.  851. 
Conditional  release  see  infra,  V,  B,  1,  b. 
Failure  of  consideration  see  supra.  III.  D. 

49.  See  supra,  IV,  C.  8,  b;  and  Jessup  v. 
Chicago,  etc.,  R.  Co.,  99  Iowa  189,  68  X.  W. 
673;  Hancock  v.  Blackwell,  139  Mo.  440.  41 
S.  W.  205;  Hawkins  v.  Collins,  61  S.  C.  537, 
39  S.  E.  768. 

50.  Bliss  V.  New  York  Cent.,  etc.,  R.  Co., 
160  Mass.  447,  36  N.  E.  65,  39  Am.  St.  Rep. 
504;  O'Donnell  v.  Clinton,  145  Mass.  461.  14 
N.  E.  747 ;  Texas,  etc.,  R.  Co.  r.  Dashiell,  198 
U.  S.  521,  25  S.  Ct.  737,  49  L.  ed.  1150; 
Lumlev  r.  Wabash  R.  Co.,  76  Fed.  66,  22 
C.  C.  A.  60;  Lee  r.  Lancashire,  etc..  R.  Co., 
L.  R.  6  Ch.  527,  25  L.  T.  Rep.  N.  S.  77,  19 
\N\d\.  Rep.  727;  Rideal  v.  Great  Western  R. 
Co.,"l  F.  &  F.  706. 

[V,  B,  1,  b] 


1078    [34  Cyc] 


BELEA8E 


the  happening  of  the  event  specified. Likewise  there  are  decisions  sustaining 
conditions  subsequent. 

2.  As  Admission  of  Liability.  The  acceptance  or  procuring  of  a  release  is 
no  admission  by  the  releasee  of  the  existence  of  a  liability  on  his  part.^^ 

3.  Time  of  Taking  Effect.  Where  a  release  is  executed  to  have  effect  on  a 
date  subsequent  to  the  trial,  it  cannot  be  received  in  evidence  to  affect  the  matters 
in  controversy.^^  Where  the  releasor  makes  an  absolute  delivery  of  the  release 
to  take  effect  upon  the  happening  of  a  contingency,  it  becomes,  when  such  event 
occurs,  absolute  as  the  releasor's  deed  by  relation  from  the  first  delivery.^^  Ordi- 
narily a  release  operates  prospectively,  not  retroactively.^^ 

C.  Conflict  of  Laws.  The  same  principles  of  the  conflict  of  laws  which 
apply  to  contracts  and  deeds  govern  releases.^^  The  nature  of  the  release,  for 
instance,  whether  it  is  to  be  regarded  as  a  sealed  or  unsealed  instrument,  is  deter- 
mined by  the  lex  loci  contractus.^^  The  effect  of  a  release  is  properly  determined 
by  the  law  controllifig  the  discharge  of  the  obligation  sought  to  be  released. 
In  the  absence  of  proof  to  the  coxitrary,  the  presumption  is  that  the  common 
law  is  in  force  in  the  place  of  making,  if  a  common-law  jurisdiction,  but  there  is 
no  presumption  that  a  statute  of  the  forum  exists  at  the  lex  loci  contractus.^^  A 
release  will  be  given  the  same  effect  in  the  forum  as  it  would  have  at  the  place 
of  making.*'^  The  presumption  of  knowledge  of  law  has  no  reference  to  law  of 
another  state  or  country. 


51.  Indiana. —  Terre  Haute,  etc.,  R.  Co.  V. 
Flanigan,  94  Ind.  336. 

New  Jersey. —  Crane  v.  Ailing,  15  N.  J.  L. 
423. 

Pennsylvania. —  Reiser's  Appeal,  2  Wkly. 
Notes  Cas.  .515. 

Texas. —  Kirby  Lumber  Co.  v.  Chambers,  41 
Tex.  Civ.  App.  632,  95  S.  W.  607. 

England. —  Corner  r.  Sweet,  L.  R.  1  C.  P. 
456,  Harr.  &  R.  405,  12  Jur.  N.  S.  413,  35 
L.  J.  C.  P.  151,  14  Wkly.  Rep.  584;  Gibbons 
r.  Vouillon,  8  C.  B.  483,  7  D.  &  L.  266,  14 
Jur.  66,  19  L.  J.  C.  P.  74,  65  E.  C.  L.  483. 

See  42  Cent.  Dig.  tit.  '-'Release,"  §  11. 

The  primary  question  is  always  one  of  con- 
struction. Did  the  parties  intend  the  re- 
lease to  be  absolute  or  subject  to  a  condition 
precedent?  Rogers  v.  Kimball,  (Cal.  1897) 
49  Pac.  719;  Davison  v.  Tarns,  30  Misc. 
(N.  Y.)  156,  63  N.  Y.  Suppl.  828. 

52.  Hall  V.  Lew,  L.  R.  10  C.  P.  154,  44 
L.  J.  C.  P.  89,  31  L.  T.  Rep.  N.  S.  727,  23 
Wkly.  Rep.  393;  Newington  v.  Levy,  L.  R.  6 
C.  P.  180,  40  L.  J.  C.  P.  29,  23  L.  T.  Rep. 
N.  S.  595,  19  Wkly.  Rep.  473;  Slater  v.  Jones, 
L.  R.  8  Exch.  186,  42  L.  J.  Exch.  122,  29 
L.  T.  Rep.  N.  S.  56,  21  Wkly.  Rep.  815.  Also 
see  Major  v.  Major,  1  Drew.  165,  61  Eng. 
Reprint  414;  Aston  v.  Pye,  5  Ves.  Jr.  350 
note,  31  Eng.  Reprint  624.  Compare  Lux- 
more  V.  Clifton,  17  L.  T.  Rep.  N.  S.  460,  16 
Wkly.  Rep.  265.  Contra,  Tyson  v.  Dorr,  6 
Whart.  (Pa.)  256,  where  the  condition  sub- 
sequent was  held  void,  and  the  release  abso- 
lute, because  a  personal  action  once  suspended 
is  extinguished  forever. 

"  There  seems  difficulty  in  this  result,  how- 
ever. It  was  a  settled  doctrine  of  the  com- 
mon law  that  a  cause  of  action  once  dis- 
charged was  gone  forever.  If  such  a  release 
can  be  successfully  pleaded  to  the  action  before 
the  condition  subsequent  happens,  a  court  of 
law  must  give  judgment  for  the  defendant,  and 
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if  after  the  condition  subsequent  has  happened 
an  action  is  again  brought  on  the  same  cause 
of  action,  the  plea  of  res  judicata  seems  un- 
answerable." See  Ford  v.  Beech,  11  Q.  B. 
852,  5  D.  &  L.  610,  12  Jur.  310,  17  L.  J.  Q.  B. 
114,  63  E.  C.  L.  852.  "  Tlie  intention  of  the 
parties  can  be  effectuated  in  great  measure, 
however,  by  construing  the  so-called  condition 
subsequent  as  a  promise  to  pay  the  released 
claim  in  a  given  event.  The  creditor's  right 
of  action  on  the  happening  of  that  event 
would  then  be  on  the  new  promise  contained 
in  the  release,  not  on  the  original  cause  of 
action.  But  consideration  would  be  essen- 
tial."   Williston  Wald  Poll.  Contr.  814. 

53.  Crawford  v.  McLeod,  64  Ala.  240; 
Baldwin  v.  New  York  Cent.,  etc.,  R.  Co.,  56 
N.  Y.  Super.  Ct.  607,  2  N.  Y.  Suppl.  481 
[affirmed  in  121  N.  Y.  684,  24  N.  E.  1098]. 

54.  Wolcott  V.  Coleman,  1  Conn.  375; 
Rosenthal  v.  Rudnick,  84  N.  Y.  App.  Div. 
611,  82  N.  Y.  Suppl.  1004. 

55.  Timothy  v.  Wright,  8  Gray  (Mass.) 
522. 

56.  Parker  v.  U.  S.,  22  Ct.  CI.  100. 

57.  See  Contracts,  9  Cyc.  308,  575,  582, 
690;  Deeds,  13  Cvc.  526. 

58.  Wain  v.  Wain,  53  N.  J.  L.  429,  22 
Atl.  203;  Pacific  Mut.  L.  Ins.  Co.  v.  Webb, 
157  Fed.  155,  84  C.  C.  A.  603. 

59.  Holdridge  v.  Farmers',  etc.,  Bank,  16 
Mich.  66,  where  the  release  wasi  made  in  New 
York  and  was  intended  to  discharge  a  con- 
tract made  and  performed  in  the  same  state. 

60.  Wain  v.  Wain,  53  N.  J.  L.  429,  22 
Atl.  203.    And  see  Common  Law,  8  Cyc.  387. 

61.  Holdridge  v.  Farmers',  etc..  Bank,  16 
Mich.  66,  unless  to  give  it  such  effect  would 
violate  some  fundamental  law  of  public  policy 
of  the  state,  or  injuriously  affect  the  rights  of 
the  citizens  of  the  forum. 

62.  Rauen  v.  Prudential  Ins.  Co.,  129  Iowa 
725,  106  N.  W.  198.    See  also  Schneider  v. 
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D,  Persons  Concluded  ®^  —  l.  In  General.  An  executor  is  barred  by  a 
release  executed  by  his  decedent,^*  and  a  release  of  the  executor  estops  the  resid- 
uaiy  legatees. A  release  by  a  party  under  an  assumed  name  may  conclude 
him  from  enforcing  rights  acquired  by  him  in  his  real  name  against  the  same 
releasee ;  but  obviously  a  release  by  A  or  B  cannot  discharge  claims  of  C  against 
B/^  unless  C  derived  his  right  through  A.^^ 

2.  Capacity  and  Authority  to  Release  —  a.  In  General.  To  render  a  release 
binding  it  must  be  executed  by  one  having  the  legal  capacity  to  contract.  A 
Hmited  class  of  persons  is  by  our  law  totally,  and  another  class  partially,  incapable 
of  contracting.^^  The  only  party  who  can  execute  an  effectual  release  is  the 
one  in  whom  the  right  is  vested  or  to  whose  control  or  authority  it  is  legally 
subject.'^ 


Schneider,  125  Iowa  15,  98  N.  W.  159;  Nor- 
ton V.  Harden,  15  Me.  45,  32  Am.  Dec.  132; 
King  V.  Doolittle,  1  Head  (Tenn.)  77;  Mor- 
gan V.  Bell,  3  Wash.  554,  28  Pac.  925,  16 
L.  E.  A.  614 

63.  Release  after  assignment  see  Assign- 
ments, 4  Cyc.  79  et  seq.;  Bonds,  5  Cyc. 
787. 

64.  Sterling  v.  Chapin,  102  N.  Y.  App. 
Div.  589,  92  N.  Y.  Suppl.  904;  Dibble  v.  New 
York,  etc.,  R.  Co.,  25  Barb.  (N.  Y.)  183. 

65.  Sherburne  v.  Goodwin,  44  K  H.  271. 

66.  Klopot  V.  Metropolitan  Stock  Exch., 
188  Mass.  335,  74  N.  E.  596. 

67.  Gould  V.  Stanton,  16  Conn.  12;  Gimbel 
V.  Smidth,  7  Ind.  627. 

Release  by  firm  as  binding  partner  indi- 
vidually.—Under  Mo.  Rev.  St.  (1899)  §  889 
(  Annot.  St.  (1906)  p.  828),  making  all  joint 
contracts  joint  and  several,  a  release  exe- 
cuted to  a  railroad  company  of  liability  for 
fire  on  its  granting  permission  to  erect  a 
building  on  its  right  of  way,  although  in 
the  name  of  a  partnership,  is  a  release  from 
the  partner  who  o^\aied  the  property  so  as  to 
bar  a  claim  bv  him.  Equitable  F.  &  M.  Ins. 
Co.  V.  St.  Louis,  etc..  R.  Co.,  114  S.  W.  546. 
134  Mo.  App.  48. 

68.  See  infra,  V,  D,  2. 

69.  McNamara  v.  Boston  El.  R.  Co.,  197 
Mass.  383,  83  N.  E.  878.  And  see  Aliens,  2 
Cyc.  88;  Convicts,  9  Cyc.  870  et  seq.;  CoR- 
PORATIONS,  10  Cvc.  1096  et  seq.;  Counties, 
11  Cyc.  486;  Drunkaeds,  14  Cyc.  1103  et 
seq.;  Husband  and  Wife,  21  Cyc.  1322;  In- 
fant, 22  Cyc.  536,  598;  Insane  Persons, 
22  Cyc.  1196;  Joint  Stock  Companies,  23 
Cyc.  466;  Municipal  Corporations,  28  Cyc. 
55;  Spendthrifts;  States;  Towns;  United 
States. 

A  statute  prohibiting  employees  to  waive 
the  benefit  thereof  construed  not  to  apply  to 
accrued  causes  of  action  see  Fleming  v.  South- 
ern R.  Co.,  131  N.  C.  476,  42  S.  E.  905,  132 
N.  C.  714,  44  S.  E.  551. 

Inexperience  see  Kilmartin  v.  Chicago,  etc., 
R.  Co.,  137  Iowa  64,  114  N.  W.  522;  Dundee 
Chemical  Works  v.  Connor,  46  N.  J.  Eq.  576, 
20  Atl.  50. 

Mental  incapacity  see  Abrahams  v.  Los 
Angeles  Traction  Co.,  124  Cal.  411,  57  Pac. 
216;  Chicago,  etc.,  R.  Co.  v.  Lewis,  109  111. 
120;  Pawnee  Coal  Co.  v.  Royce,  79  111.  App. 
469;  Chicago,  etc.,  R.  Co.  v'.  DoyV.  18  Kan. 
58;  Dixon  v.  Brooklyn  City,  etc.j  R.  Co.,  100 


N.  Y.  170,  3  N.  E.  65;  Gibson  v.  Western 
New  York,  etc.,  R.  Co.,  164  Pa.  St.  142,  30 
Atl.  308,  44  Am.  St.  Rep.  586;  Conney  v. 
Lincoln,  21  R.  I.  246,  42  Atl.  867,  79  Am. 
St.  Rep.  799.  And  see  supra,  IV,  B.  Ad- 
judication of  mental  incompetency  eight 
months  after  execution  of  a  release  is  evidence 
only  of  incompetency  as  of  the  date  of  the 
adjudication  and  not  before.  Abrahams  v. 
Los  Angeles  Traction  Co.,  supra. 

70.  See  Phoenix  Bank  v.  Bumstead,  18  Pick. 
(Mass.)  77;  Goff  v.  Oberteuffer,  3  Phila. 
(Pa.)  71. 

A  stock-holder  in  a  corporation  cannot  re- 
lease a  debt  due  to  the  corporation.  Harris 
V.  Muskingum  Mfg.  Co.,  4  Blackf.  (Ind.)  267, 
29  Am.  Dec.  372.  See  Corporations,  10  Cyc. 
374,  note  1. 

It  has  been  held  that  a  debt  due  to  the 
state  bank  could  be  released  by  the  state. 
Ernst  V.  Ernst,  1  111.  316. 

One  joint  owner  cannot  enter  into  an  agree- 
ment to  waive  the  right  of  his  coowner  to  set 
up  title  to  the  property.  Hawkins  v.  Collins, 
61  S.  C.  537,  39  S.  E.  768. 

Release  of  indemnitee. —  Insured  steamers 
having  been  driven  ashore,  a  wrecking  com- 
pany contracted  with  the  underwriters  to  re- 
lease the  vessels  for  a  specified  sum  and  to 
commence  work  as  soon  as  they  could  as- 
semble the  plant,  and  guaranteed  to  complete 
the  same  before  a  certain  date.  It  was  held 
that,  the  owners  of  the  vessels  not  being  par- 
ties to  such  contract,  the  underwriters  had 
power  to  release  the  wrecking  company  from 
any  liability  for  damages  sustained  by  reason 
of  their  failure  to  comply  with  such  agree- 
ment. Klauck  V.  Federal  Ins.  Co.,  60  Misc. 
(N.  Y.)  170,  111  N.  Y.  Suppl.  1037. 

The  general  agent  of  a  corporation,  having 
power  to  employ  and  discharge  men.  lias  the 
power  on  behalf  of  such  corporation  to  enter 
into  a  contract  with  an  injured  employee  for 
the  release  of  such  employee's  claim  for  dam- 
ages. American  Quarries  Co.  r.  Lay.  37  Ind. 
App.  386,  73  N.  E.  608,  semhle.  '  See  also 
O'Neil  V.  Lake  Superior  Iron  Co..  63  Mich. 
690,  30  N.  W.  688. 

Where  a  contract  has  been  made  for  the 
benefit  of  a  third  person,  who  has  knowledge 
of  and  assented  thereto,  the  original  promisee 
cannot  release  the  third  person's  right.  Ets- 
cheid  V.  Baker.  112  Wis.  129.  88  N.^W.  52. 

Release  after  assignment  see  Assign- 
ments, 4  Cyc.  79  et  seq.;  Bonds,  5  Cyc.  787. 
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b.  Release  of  Liability  For  Death.  Liability  for  negligence  causing  the  death 
of  another  is  solely  a  creature  of  statute.  The  statutes  give  the  right  and  pre- 
scribe to  what  party  it  shall  run.  Such  party,  so  designated,  whether  the  dece- 
dent's personal  representative,  or  next  of  kin,  or  widow  and  children,  or  depend- 
ents within  certain  degrees,  as  the  case  may  be,  being  the  owner  of  the  right, 
solely  possesses  the  power  to  release  the  same.'^^  Consequently,  if  the  right  is 
bestowed  upon  the  widow,  the  executor  cannot  release  it,'^^  and  conversely , 
even  though  the  deceased  so  agreed.'^*  A  release  for  personal  injuries  given  by 
the  person  injured  bars  a  recovery  for  his  subsequent  death  resulting  from  such 
injuries. '^^ 

3.  Release  by  Less  Than  All  Joint  Obligees  or  Joint  Tort-Feasees.  A  release 
by  one  of.  two  joint  obligees  is  in  law  a  discharge  by  both."^^  Likewise  one  tenant 
in  common  may  release  a  trespasser  from  all  liability  for  a  trespass  on  the  land 
owned  in  common, '^^  but  this  doctrine  does  not  seem  to  extend  to  tenants  in  com- 
mon of  personalty. '^^ 


Release  by:  Attorney  see  Attorney  and 
Cliekt,  4  Cyc.  949.  Cestui  que  trust,  see 
COMMEECIAL  Paper,  7  Cvc.  1044,  note  29; 
Trusts,  Corporate  Officers  see  Corpora- 
tions, 10  Cyc.  765,  note  88;  1202.  Govern- 
ment in  behalf  of  private  claimant  against 
foreign  state,  see  International  Law,  22 
Cyc.  1738. 

71.  See  Olston  v.  Oregon  Water  Power, 
etc.,  Co.,  (Oreg.  1908)  96  Pac.  1095,  97  Pac. 
538. 

72.  See  Stewart  v.  United  Electric  Light, 
€tc.,  Co.,  104  Md.  332,  65  Atl.  49,  8  L.  R.  A. 
N.  S.  384. 

73.  See  cases  cited  infra,  note  74. 
However,  even  though  the  executor  is  given 

the  right,  if  the  person  or  persons  for  whom 
he  would  hold  the  entire  amount  recovered 
release  the  tort-feasor,  the  executor  can  at 
most  recover  onlv  nominal  damages.  Mattoon 
Gas  Light,  etc., Co.  r.  Dolan,  105  III.  App. 
1,  111  111.  App.  333.  It  has  been  held  that 
such  a  release  absolutely  bars  a  suit  by  the 
administrator.  Stuebing  v.  Marshall,  10  Daly 
(N.  Y. )  406.  But  a  release  by  the  widow 
does  not  bar  a  suit  by  her  as  administratrix 
for  the  benefit  of  the  children.  Chicago,  etc., 
R.  Co.  V.  Wymore,  40  Nebr.  645,  58  N.  W. 
1120. 

74.  Maney  v.  Chicago,  etc.,  R.  Co.,  49  111. 
App.  105;  Chicago,  etc.,  R.  Co.  v.  Wvmore,  40 
Nebr.  645,  58  N.  W;  1120. 

75.  Bruns  v.  Welte,  126  111.  App.  541; 
Thompson  v.  Ft.  Worth,  etc.,  R.  Co.,  97  Tex. 
590,  80  S.  W.  990. 

76.  Mafne  — Hall  v.  Gray,  54  Me.  230. 
Massachusetts. —  See    Osborn    v.  Martha's 

Vineyard  R.  Co.,  140  Mass.  549,  5  N.  E.  486; 
Myrick  v.  Dame,  9  Cush.  248.  ' 

'Nev:  York  —  Bulkley  v.  Dayton,  14  Johns. 
887;  Fitch  v.  Forman,  14  Johns.  172. 

O/ito.— Weakly  v.  Hall,  13  Ohio  167,  42 
Am.  Dec.  194. 

Vermont. —  Braynard  v.  Burpee,  27  Vt. 
616. 

See  42  Cent.  Dig.  tit.  "Release,"  §  55. 

Compare  Harris  v.  Swanson,  67  Ala.  486, 
holding  otherwise  where  the  release  was  exe- 
cuted without  the  consent  of  the  coobligee. 

Release  as  severing  cause  of  action  see 
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Consolidation  and  Severance  of  Actions, 
8  Cyc.  611,  note  39;  614. 

77.  Maine. —  Bradley  v.  Boynton,  22  Me. 
287,  39  Am.  Dec.  582. 

Neio  Hampshire. —  Kimball  v.  Wilson,  3 
N.  H.  96,  14  Am.  Dec.  342. 

Neiv  York. —  Decker  v.  Livingston,  15 
Johns.  479;  Austin  v.  Hall,  13  Johns.  286,  7 
Am.  Dec.  376.  Compare  Decker  v.  Livingston, 
15  Johns.  479,  482  (where  it  is  said:  "If 
two  tenants  in  common  make  a  lease  of  their 
tenement,  for  a  term  of  years,  rendering  rent, 
if  the  rent  be  behind,  they  shall  have  an  ac- 
tion of  debt  against  the  lessee,  and  not  divers 
actions,  for  the  action  is  in  the  personalty. 
(Co.  Lit.  sec.  316,  198b.)  But  in  an  avowry 
for  the  rent,  they  ought  not  to  be  joined,  for 
this  is  in  the  realty,  (Co.  Lit.  s.  317)  ;  and 
this  distinction  between  debt  for  rent  and  an 
avowry,  appears  to  have  been  uniformly  rec- 
ognized. (1  Chitty,  544)  The  reason  is,  that 
the  avowry  savors  of  the  realty;  but  until  the 
distress  and  avowry,  the  rent  is  in  the  per- 
sonalty, and  then  it  can  be  released  by  one 
of  the  tenants  in  common");  Jacobson  v. 
Fountain,  2  Johns.  170  (holding  that  where 
all  the  inhabitants  of  a  place  have  a  com- 
mon right  annexed  to  the  inhabitancy,  a 
release  of  his  right  by  one  is  inoperative  and 
does  not  prevent  him  from  exercising  the 
right,  because  such  right  does  not  belong  to 
him  as  an  individual,  but  as  an  inhabitant 
arising  exclusively  out  of  his  place  of 
residence ) . 

Ohio. —  Upjohn  v.  Ewing,  2  Ohio  St.  13 
[reversing  10  Cine.  L.  Bui.  155],  holding, 
howtn^er,  that  although  such  a  release  may 
have  this  operation  at  law,  it  does  not  follow 
that  it  will  have  the  same  effect  in  equity. 

Vermont. —  James  v.  Aiken,  47  Vt.  23. 

See  42  Cent.  Dig.  tit.  "Release,"  §  55. 

Compare  Lumberman's  Ins.  Co.  v.  Preble, 
50  111.  332,  holding  that,  in  order  that  a  re- 
lease shall  have  this  effect,  it  must  be  the 
intention  of  the  parties  that  it  shall  so  oper- 
ate, without  any  fraud  upon  the  rights  of  those 
obligees  who  did  not  join  in  the  execution  of 
the  release. 

78.  Lansing  v.  Bliss,  86  Hun  (K  Y.)  205, 
33  N.  Y.  Suppl.  310. 
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E.  Persons  Released  —  l.  Joint  or  Joint  and  Several  Obligors  —  a.  Gen- 
eral Rules.  At  common  law  a  release  of  one  of  two  or  more  joint  debtors  or 
joint  and  several  debtors  releases  all,  because  the  debt  is  entire  and  when  once 
released  can  no  longer  be  enforced  against  any  party  to  it.''^  Therefore,  if  the 
liabihty  is  not  joint,  even  though  the  creditor  is  limited  to  one  satisfaction,  he 
may  release  one  of  the  parties  from  whom  he  is  entitled  to  satisfaction  without 


79.  Alabama. —  Carroll  v.  Corbitt,  57  Ala. 
579;  Elliott  V.  Holbrook,  33  Ala.  659. 

Arka7isas. — Vandever  v.  Clark,  16  Ark.  331, 
release  under  seal  upon  part  payment. 

Colorado. —  Heckman  v.  Manning,  4  Colo. 
543. 

Connecticut. —  Abel  v.  Forgue,  1  Root  502, 
release  from  imprisonment  of  one  joint  debtor. 

Illinois.—  Benjamin  v.  McConnel,  9  111.  536, 
46  Am.  Dec.  474,  semhle. 

Iowa. —  Taylor  v.  Galland,  3  Greene  17, 
semhle. 

Kentucky. —  Williamson  v.  McGinnis,  11  B. 
Mon.  74,  52  Am.  Dec.  561;  Blakey  v.  Blakey, 
2  Dana  460  {semhle)  ;  Hunt  v.  Terril,  7  J.  J. 
Marsh.  67  (semhle) . 

Maine. —  Merritt  v.  Bucknam,  90  Me.  146, 
37  Atl.  885  (holding  that  where  two  of  three 
joint  promisors  in  a  note  enter  into  a  com- 
position agreement  under  seal  with  creditors, 
to  which  the  holder  of  the  note  becomes  a 
party,  and  thereby  secure  a  release  from 
further  liability  on  the  note,  the  other 
promisor  also  is  discharged,  there  being  noth- 
ing to  show  an  intention  on  the  part  of  the 
holder  of  the  note  to  reserve  any  rights 
against  him)  ;  Drinkwater  v.  Jordan,  46  Me. 
432  {semhle)  ;  Houston  v.  Darling,  16  Me. 
413. 

Maryland. — Booth  v.  Campbell,  15  Md.  569, 
semhle. 

Massachusetts. —  Hale  v.  Spaulding,  145 
Mass.  482,  14  N.  E.  534,  1  Am.  St.  Rep.  475 ; 
Wiggin  V.  Tudor,  23  Pick.  434  (sealed  release 
of  rent)  ;  Goodnow  v.  Smith,  18  Pick.  414, 
29  Am,  Dec.  600  {semhle)  ;  Averill  v.  Lyman, 
18  Pick.  346;  American  Bank  v.  Doolittle, 
14  Pick.  123;  Tuckerman  v.  Newhall,  17 
Mass.  581;  Ward  v.  Johnson,  13  Mass.  148 
{semhle) . 

Missouri. —  McAllister  t>.  Dennin,  27  Mo. 
40,  semhle. 

Montana.— Collier  v.  Field,  2  Mont.  205; 
Collier  v.  Field,  1  Mont.  612. 

A^eferasfca.— Scofield  v.  Clark,  48  Nebr.  711, 
67  '^^  W.  754. 

'New  Hampshire. —  Durell  V.  Wendell,  8 
N.  H.  369  {semhle)  ;  Gould  v.  Gould,  4  N.  H. 
173  (release  of  one  joint  debtor  from 
arrest) . 

New  Jersey. —  Munyan  v.  French,  60  N.  J. 
L.  12,  36  Atl.  771  (holding  that  where  one  of 
the  obligors  of  a  joint  bond  makes  a  statu- 
tory assignment  for  the  benefit  of  his  cred- 
itors, the  obligee,  by  presenting  his  claim 
growing  out  of  the  bond  to  the  assignee,  for- 
feits his  right  to  sue  on  the  bond,  and  thereby 
releases  all  the  obligors)  ;  Crane  v.  Ailing,  1*5 
N.  J.  L.  423  {semhle). 

Neio  York. —  Cornell  i\  Masten,  35  Barb. 
157;  Katz  v.  Schwab,  9  N.  Y.  St.  494;  Bou- 
ehaud,  v.  Dias,  3  Den.  238;  Catskill  Bank  v. 
Messenger,  9  Cow.  37,  semhle. 


Ohio, —  Westcott  v.  Price,  Wright  220, 
semhle. 

Oregon. —  Crawford  v.  Roberts,  8  Greg.  324. 
Pennsylvania. —  Burson  v.  Kincaid,  3  Penr. 
&  W.  57. 

West  Virginia. —  Rutherford  v.  Rutherford, 
55  W.  Va.  56,  47  S.  E.  240;  Maslin  v.  Hiett, 
37  W.  Va.  15,  16  S.  E.  437. 

United  States. —  Joy  v.  Wurtz,  13  Fed.  Cas. 
No.  7,555,  2  Wash.  266;  U.  S.  v.  Thompson, 
28  Fed.  Cas.  No.  16,487,  Gilp.  614. 

England. —  Clayton  v.  Kynaston,  Salk. 
573,  91  Eng.  Reprint  483,  semhle.  And  see 
Nicholson  v.  Revill,  4  A.  &  E.  675,  1  Harr. 
&  W.  756,  5  L.  J.  K.  B.  129,  6  N.  &  M.  192, 
31  E.  C.  L.  300,  where  it  is  held  that  the 
erasure  of  a  joint  and  several  maker  of  a 
promissory  note  for  a  part  payment  before 
maturity  operates  to  discharge  him,  and  there- 
fore all. 

See  42  Cent.  Dig.  tit.  "Release,"  §  57. 
And  see  Commercial  Paper,  7  Cyc.  1016; 
Contracts,  9  Cyc.  654;  Fire  Insurance,  19 
Cyc.  894. 

This  rule  is  declared  by  statute  in  some 
states.  McCarter  v.  Turner,  49  Ga.  309 
(holding,  however,  that  Code,  §  2862,  making 
a  creditor's  release  of  one  of  two  joint  debtors 
operate  a  release,  of  the  other,  does  not  ex- 
tend to  discharge  one  on  the  ground  that  the 
other,  not  being  sued,  has  been  discharged  by 
the  statute)  ;  Orr  v.  Hamilton,  36  La.  Ann. 
790;  Lynch  V.  Leathers,  17  La.  Ann.  118 
(holding  that  the  provision  of  the  code  that 
the  remission  or  conventional  discharge  in 
favor  of  one  of  two  or  more  co-debtors  dis- 
charges all  the  others  applies  where  there  is 
a  solidarity  as  between  the  co-debtors,  and 
can  only  be  invoked  when  a  creditor,  by  dis- 
charging one,  deprives  the  co-debtor  of  his 
recourse  upon  the  one  discharged ) . 

Hence  a  release  of  one  partner  discharges 
his  copartner  also.  Elliott  v.  Holbrook,  33 
Ala.  659;  Gray  v.  Brown,  22  Ala.  262;  Wil- 
liamson V.  McGinnis,  11  B.  Mon.  (Ky.)  74, 
52  Am.  Dec.  561. 

Other  reasons  given  for  the  rule. —  Because 
otherwise  a  debtor,  after  paying  the  creditor, 
might  sue  the  debtor  who  had  been  released 
for  contribution,  and  so  in  effect  he  would 
not  be  released  at  ail.  Carroll  r.  Corbitt,  57 
Ala.  579.  However,  if  a  releasee  agi-ees  to 
accept  such  a  release,  this  reason  would  hardly 
justify  relieving  him  in  face  thereof  at  the 
expense  of  the  releasor.  Another  and  perhaps 
better  reason  is  that  a  creditor  is  entitled  to 
one  satisfaction  only;  that  a  seal  imports  con- 
sideration, and  therefore  satisfaction,  and  the 
creditor,  having  by  the  execution  of  such  a 
formal  instrument  acknowledged  satisfaction 
of  the  debt,  cannot  be  allowed  to  gainsav  his 
act.  Hale  v.  Spaulding,  145  Mass.  482.  14 
N.  E.  534,  1  Am.  St.  Rep.  475.    The  difficulty 
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discharging  the  others. Moreover,  the  reason  of  the  rule  would  apply  only  to 
releases  under  seal,  and  the  great  preponderance  of  authority  has  so  limited 
it.^^  As  the  rule  is  one  of  law  and  not  of  construction,  it  is  operative  in  the 
teeth  of  an  express  intention  of  the  releasor  to  the  contrary,  as  where  the 
releasor  expressly  reserves  his  right  against  all  the  debtors  other  than  the  releasee, 
for,  it  is  said,  such  a  purpose  is  repugnant  to  the  nature  of  the  instrument  and 
void.^^  However,  if  the  releasee's  coobligors  agree  prior  to  the  execution  of  the 
release  that  the  release  shall  not  affect  their  liability,  they  are  not  discharged 


with  this  reason  is  that  it  rests  upon  a  fiction, 
and  often  upon  a  fiction  of  fact,  and  is  his- 
torically untrue. 

Release  pro  tanto. —  Part  payment  of  a 
liquidated  claim  by  one  debtor  discharges 
neither  debtor  in  toto  —  only  pro  tanto.  Hat- 
zel  V.  Moore,  120  Fed\  1015.  And  see  Hager 
V.  McDonald,  65  Fed.  200.  So  a  release  by 
a  creditor  of  a  corporation  of  a  stock-holder's 
liability  for  debt  by  an  instrument  under  seal 
discharges  the  corporation  and  the  other 
stock-holders  to  the  same  extent  as  the  one  to 
whom  the  release  is  executed  is  discharged. 
Thus  if  the  release  be  of  the  releasee's  pro- 
portion of  the  indebtedness  of  the  corporation, 
the  corporation  and  other  stock-holders  are 
only  released  pro  tanto.  Prince  i\  L}Tich,  38 
Cal.  528,  99  Am.  Dec.  427. 

Release  after  judgment  against  one  debtor. 
—  It  has  been  held  that  if  a  judgment  is 
recovered  against  one  debtor  on  a  joint  and 
several  obligation,  a  subsequent  release  of 
the  other  debtor  does  not  release  the  judg- 
ment debtor,  but  otherwise  if  a  joint  judg- 
ment is  obtained.  U.  S.  v.  Thompson,  28 
Fed.  Cas.  No.  16,487,  Gilp.  614. 

Right  of  unreleased  debtor  to  contribution 
see  Contribution,  9  Cyc.  795. 

80.  Nabors  v.  Camp,  14  Ala.  460  (release 
of  surety  does  not  discharge  principal,  sem- 
hle)  ;  McBeth  r.  Mclntyre,  57  Cal.  49;  Mc- 
Keon  V.  Whitney,  3  Den.  (N.  Y.)  452  (hold- 
ing that  a  release  of  the  original  lessee  of  a 
term  of  years  does  not  discharge  his  assignee 
from  liability  to  the  lessor  for  rent  accrued 
prior  to  execution  of  the  release,  for  the 
original  lessee  is  liable  on  the  contract,  but 
his  assignee  is  liable  because  of  the  privity 
of  estate ) .  Compare  Merrick  v.  Giddings,  1 
Mackey  (D.  C.)  394. 

81.  California. —  Armstrong  v.  Hayward,  6 
Cal.  183. 

Kentucky. —  See  Williamson  v.  McGinnis, 
11  B.  Mon.  74,  52  Am.  Dec.  561,  assuming  the 
rule  to  be  so  at  common  law,  but  holding 
a  seal  to  be  no  longer  necessary  because  of 
statute. 

Maine. —  Bradford  v.  Prescott,  85  Me.  482, 
27  Atl.  461;  McAllester  v.  Sprague,  34  Me. 
296. 

Massachusetts. —  Bemis  v.  Hoseley,  16  Gray 
63;  Smith  r.  Bartholomew,  1  Mete.  276,  35 
Am.  Dec.  365;  Shaw  v.  Pratt,  22  Pick. 
305. 

New  Hampshire. —  Berry  v.  Gillis,  17  N.  H. 
43  Am.  Dec.  584. 

NeiD  Jersey. —  Line  v.  Nelson,  38  N.  J.  L. 
358. 

New  York. —  De  Zeng  v.  Bailey,  9  Wend. 
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336;  Dewey  v.  Derby,  20  Johns.  462.  See, 
however,  Cornell  v.  Masten,  35  Barb.  157. 
Compare  Honegger  v.  Wettstein,  47  N.  Y. 
Super.  Ct.  125. 

Pennsylvania. —  See  Burke  v.  Noble,  48  Pa. 
St.  168  [affirming  5  Pliila.  526];  Schock  v. 
Miller,  10  Pa.  St.  401  [overruling  Milliken 
V.  Brown,  1  Rawle  391].  Compare  Greenwald 
V.  Raster,  86  Pa.  St.  45,  5  Wkly.  Notes  Cas. 
140. 

Sotith  Carolina. —  Massey  v.  Brown,  4  S.  C. 
85. 

Tennessee. —  Harvey  v.  Sweasy,  4  Humphr. 
449.  It  is  now  otherwise  by  statute.  Evans 
V.  Pigg,  3  Coldw.  395. 

Texas. —  Lancaster  v.  Brown,  20  Tex.  154; 
Bridges  v.  Phillips,  17  Tex.  128. 

Vermont. —  Seely  v.  Spencer,  3  Vt.  334. 

United  States. —  Garnett  ?;.  Macon,  10  Fed. 
Cas.  No.  5,245,  2  Brock.  185,  6  Call  (Va.) 
308.  Contra,  Joy  v.  Wurtz,  13  Fed.  Cas.  No. 
7,555,  2  Wash.  260. 

See  42  Cent.  Dig.  tit.  "Release,"  §  61. 

But  see  Campbell  v.  Brown,  20  Ga.  415 ; 
Collier  v.  Field,  1  Mont.  612. 

82.  Alabama. —  Gray  v.  Brown,  22  Ala. 
262. 

Colorado. —  Heckman  v.  Manning,  4  Colo. 
543,  semble. 

Illinois. —  Rice  v..  Webster,  18  111.  331; 
Benjamin  v.  McConnel,  9  111.  545,  46  Am. 
Dec.  474.  See,  however,  Parmelee  v.  Lawrence, 
44  111.  405. 

Montana. —  Collier  v.  Field,  1  Mont.  612. 

England. —  Bower  v..  Swadlin,  1  Atk.  294, 
26  Eng.  Reprint  188;  Cheatham  v.  Ward,  1 
B.  &  P.  630 ;  Lacy  v.  Kinnaston,  Holt  K.  B. 
178,  90  Eng.  Reprint  996,  1  Ld.  Raym.  688, 
91  Eng.  Reprint  1359,  12  Mod.  548,  88  Eng. 
Reprint  1510,  Salk.  575,  91  Eng.  Reprint  484. 
See.  however,  Ex  p.  Good,  5  Ch.  D.  46,  46 
L.  J.  Bankr.  65,  36  L.  T.  Rep.  N.  S.  338, 
25  Wklv.  Rep.  422. 

See  42  Cent,  Dig.  tit.  "  Release,"  §§  59,  60. 

See,  however,  Hale  v.  Spaulding,  145  Mass. 
482,  14  N.  E.  534,  1  Am.  St.  Rep.  475. 

Parol  evidence  of  intent. — An  intention  to 
reserve  rights  against  the  releasee's  co-debtors 
cannot  be  shown  by  parol.  Hale  v.  Spaulding, 
145  Mass.  4S2,  14  N.  E.  534,  1  Am.  St.  Rep. 
475;  Tuckerman  v.  Newhall,  17  Mass.  581. 

A  dormant  partner  unknown  to  the  creditor 
is  discharged  by  a  release  of  all  the  members 
of  the  firm  (Harbeck  v.  Pupin,  145  N.  Y.  70, 
39  N.  E.  722),  or  a  release  of  the  ostensible 
partner  (W'illings  v.  Consequa,  30  Fed.  Cas. 
No.  17,767,  Pet.  C.  C.  301). 

Statutory  changes  in  rule  see  infra,  thia 
section,  text  and  notes. 
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thereby. Moreover,  the  rule  apphes  ahke  to  joint  and  to  joint  and  several 
obligations/*  As  this  technical  rule  often  defeats  the  avowed  intent  of  the 
releasor  and  frequently  gives  an  undeserved  windfall  to  his  debtors,  the  courts 
show  a  very  decided  tendency  to  defeat  its  operation  by  construing  such  instru- 
ments as  covenants  not  to  sue,^^  and  in  some  states  this  common-law  rule  has 
been  changed  by  statute.^® 

b.  Effect  of  Receipt.  A  receipt,  even  if  in  full,  to  one  joint  debtor,  given 
upon  payment  of  less  than  an  entire  liquidated,  undisputed  or  mala  fide  disputed 
indebtedness,  being  nudum  pactum,  does  not  operate  as  a  complete  discharge 
of  such  debtor,  and  a  fortiori  does  not  release  his  co-debtors;  but  otherwise 
if  under  seal  without  the  expression  of  any  intent  to  reserve  the  creditors'  rights 


83.  Collier  v.  Field,  2  Mont.  205  (relief 
being  granted  in  equity)  ;  Rogers  v.  Hosack, 
18  Wend.  (N.  Y.)  319;  Goldbeck  v.  Kensing- 
ton Nat.  Bank,  147  Pa.,  St.  267,  23  Atl.  565; 
Burson  v.  Kincaid,  3  Penr.  &  W.  (Pa.)  57; 
Massey  v.  Brown,  4  S.  C.  85. 

However,  a  partial  payment  by  one  of 
three  joint  debtors  in  consideration  of  his 
release  from  the  debt  inures  to  the  benefit  of 
all,  notwithstanding  a  reservation  of  the  cred- 
itor's rights  against  the  others,  who  agree  that 
such  rcleas^e  shall  not  be  construed  to  operate 
as  a  discharge  of  their  liability  for  the  debt. 
Goldbeck  v.  Kensington  Nat.  Bank,  147  Pa. 
St.  267,  23  Atl.  565. 

84.  Tuckerman  v.  Newhall,  17  Mass.  581; 
Maslin  v.  Hiett,  37  W.  Va.  15,  16  S.  E.  437; 
Bacon  Abr.  "  Release,"  ( G. ) .  And  see  cases 
cited  supra,  note  79.  Contra,  Burson  v. 
Kincaid,  3  Penr.  &  W.  (Pa.)  57. 

85.  See  infra,  V,  E,  1,  c. 

86.  See  the  statutes  of  the  different  states. 
And  see  the  following  cases  in  which  such 
statutes  have  been  construed  and  enforced: 

Arizona. —  Starr  v.  Stiles,  2  Ariz.  436,  19 
Pac.  225. 

Missouri. —  Baker  v.  flunt,  88  Mo.  405; 
Hill  Alexander,  77  Mo.  296;  Grant  v. 
Holmes,  75  Mo.  109. 

'New  York. —  Harbe.ck  v.  Pupin,  123  N.  Y. 
115,  25  N.  E.  311  [afflr^ning  55  Hun  335,  8 
N.  Y.  Suppl.  695  (affirming  23  Abb.  N.  Gas. 
190,  7  N.  Y.  Suppl.  168)];  Bolen  v.  Crosby, 
49  N.  Y.  183 ;  Commercial  Nat.  Bank  v. 
Taylor,  64  Hun  499,  19  N.  Y.  Suppl.  533; 
Bennett  v.  Buchan,  53  Barb.  578;  Irvine  v. 
Milbank,  14  Abb.  Pr.  N.,  S.  408.  See,  how- 
ever, Hoffman  v.  Dunlop,  1  Barb.  185  (hold- 
ing that  a  release  of  one  of  three  joint  cove- 
nantors unconditionally,  without  any  reference 
to  the  statute  of  1838  to  relieve  partners  and 
joint  debtors,  does  not  come  within  that  stat- 
ute, and  is  a  release  of  all  the  covenantors)  ; 
Abbott  r.  Royce,  3  N.  Y.  Suppl.  503  (hold- 
ing that  a  receipt  to  one  of  two  joint  and 
several  debtors,  acknowledging  the  payment 
of  money,  and  stating  that  it  constitutes  the 
payer's  "  one-half  of  our  account  "  against  the 
joint  debtors,  does  not  purport  to  exonerate 
such  payer  from  liability,  within  the  mean- 
ing of  the  statute,  and  such  effect  cannot  be 
given  to  the  receipt  bv  evidence  aliunde). 

Ohio.—  Sprague  v.  Childs,  16  Ohio-  St.  107. 

South  Dakota. —  Central  Banking,  etc.,  Co. 
V.  Pussey,  116  N.  W.  1126. 


United  States. —  Hager  v.  McDonald,  65 
Fed.  200,  construing  the  Kansas  statute. 

See  42  Cent.  Dig.  tit.  "  Release,"  §  58. 

The  intent  of  the  parties  controls  by  stat- 
ute in  some  states.  Carroll  v.  Corbitt,  57 
Ala.  579;  Williams  v.  Hitchings,  10  Lea 
(Tenn.)  326. 

Extraterritorial  operation. — A  release  to 
one  partner  of  his  pro  rata  liability  on  a  firm 
obligation  enforceable  in  this  state,  executed 
under  a  statute  of  a  foreign  state  declaring 
that  a  release  of  one  partner  of  his  pro  rata 
liability  on  a  partnership  obligation  may  be 
made  without  affecting  the  pro  rata  liability 
of  his  copartners,  will  operate  in  this  state 
as  a  release  of  all  the  partners.  Seymour 
V.  Butler,  8  Iowa  304. 

Rescission  of  contract. —  N.  Y.  Code  Civ. 
Proc.  §  1942,  providing  that  a  joint  debtor 
may  compromise  with  his  creditors  so  as  not 
to  release  the  other  debtors,  does  not  apply 
where  several  persons  jointly  agree  to  pur- 
chase personal  property  within  a  certain  time, 
and,  before  such  time  expires,  the  vendor  de- 
livers part  of  the  property  to  one  of  the 
buyers,  and  releases  him  from  all  liability, 
the  relation  of  debtor  and  creditor  not  then 
existing.  Van  Dam  v.  Tapseott,  40  N.  Y. 
App.  Div.  36,  57  N.  Y.  Suppl.  534. 

87.  Arkansas. —  Heaslet  v.  Spratlin,  54 
Ark.  185,  15  S.  W.  461. 

California. —  ilrmstrong  v.  Hayward,  6  Cal. 
183. 

Connecticut. — Palmer  v.  Green,  6  Conn.  14; 
Andrus  u.  Andrus,  1  Root  72. 

Iowa. —  Rauen  v.  Prudential  Ins.  Co.,  129 
Iowa  725,  106  N.  W.  198. 

Kentucky. —  Moore  v.  Gatewood,  5  Kv.  L. 
Rqp.  777. 

Maine. —  Ripley  v.  Crooker,  47  Me.  370,  74 
Am.  Dec.  49 ;  Dennett  v.  Lamson,  30  Me.  223. 

Maryland. —  Commercial,  etc.,  Nat.  Bank  v. 
McCormick,  97  Md.  703,  55  Atl.  439 ;  Middle- 
ton  Valley  Sav.  Bank  v.  Mercer.  97  Md.  458, 
55  Atl.,  435;  Campbell  v.  Booth,  8  Md.  107. 
even  if  the  receipt  be  filed  in  court  and  en- 
tered upon  the  docket. 

Massachusetts. —  Gold  Medal  Sewing  ]Mach. 
Co.  V.  Harris,  124  Mass.  206 :  Sigournov  r. 
Sibley,  21  Pick.  101,  32  Am.  Dec.  ^248. 

Mississippi. — Young  v.  Power,  41  ]\Iiss.  197. 

Missouri. —  McCormick  v.  St.  Louis.  166 
Mo.  315,  65  S.  W.  1038. 

Neu7  Jersey. —  Shotwell  v.  Miller,  1  N.  J. 
L.  81. 
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against  the  co-debtors.  Moreover,  a  parol  release  may  be  supported  by  suffi- 
cient consideration,  and  in  such  case  it  is  a  question  of  intention  whether  such 
consideration  was  given  and  accepted  in  full  discharge  of  the  liability.  In 
Louisiana  a  receipt  to  a  debtor  in  solido  for  his  part  severs  the  obligation  and 
extinguishes  it  as  to  him.^^ 

e.  Effect  of  Covenant  or  Agreement  Not  to  Sue.  A  covenant  or  agreement 
not  to  sue  one  joint  or  joint  and  several  debtor  does  not  release  the  other  debtors, 
and  is  not  pleadable  in  bar,^^  because  such  an  instrument  neither  extinguishes 


iSlew  York. —  Buckingham  v.  Oliver,  3  E.  D. 
Smith  129;  Eowley  v.  Stoddard,  7  Johns.  207. 
And  see  Schermerhorn  v.  Loines,  7  Johns. 
311. 

See  42  Cent.  Dig.  tit.  "Release,"  §  62. 
Necessity  and  sufi&ciency  of  consideration 
see  supra,  III. 

88.  Hale  v.  Spaulding,  145  Mass.  482,  14 
N.  E.  534,  1  Am.  St.  Rep.  475. 

Where  an  officer  of  a  court  affixes  a  seal 
to  an  instrument  of  release  without  the  au- 
thority of  tiie  appointing  court,  the  instru- 
ment is  treated  by  the  court  as  an  unsealed 
release.  Murphy  v.  Penniman,  105  Md.  452, 
66  Atl.  282,  121  Am.  St.  Rep.  583. 

89.  Booth  V.  Campbell,  15  Md.  569;  Mc- 
Cormick  i\  St.  Louis,  166  Mo.  315,  65  S.  W. 
1038;  In  re  E.  W.  A.,  [1901]  2  K.  B.  642, 
70  L.  J.  K.  B.  810,  85  L.  T.  Rep.  N.  S.  31, 
8  Munson  250,  49  Wkly.  Rep.  642. 

A  promise  of  satisfaction  may  be  sufficient, 
if  such  is  the  intention  of  the  parties,  to 
operate  as  an  accord  and  satisfaction  and 
thereby  discharge  a  co-debtor  of  the  promisor. 
In  re  Pearse,  [1905]  Vict.  L.  Rep.  446. 

90.  Benton  v.  Roberts,  1  Rob.  (La.)  101; 
Baldwin  v.  Gray,  4  Mart.  N.  S.   (La.)  192; 

16  Am.  Dec.  169. 

91.  Arkansas. —  Bozeman  v.  State  Bank,  7 
Ark.  328,  40  Am.  Dec.  291. 

Ca/i/ornta.— Matthey  v.  Gaily,  4  Cal.  62, 
60  Am.  Dec.  595. 

Geor^^m.— Kendrick  ?;.  O'Neil,  48  Ga.  631, 
covenant  to  indemnify.  See,  however,  Camp- 
bell V.  Brown,  20  Ga.  415. 

Illinois. —  Parmelee  v.  Lawrence,  44  111. 
405. 

Indiana. —  Mullendore  v.  Wertz,  75  Ind. 
431,  39  Am.  Rep.  155  (where  the  agreement 
was  not  to  sue  for  a  limited  time)  ;  Ayles- 
worth  V.  Brown,  31  Ind.  270. 

Kentucky. —  \yilliamson  v.  McGinnis,  11  B. 
Mon.  74,  52  Am.  Dec.  561;  Mason  v.  Jouett, 
2  Dana  107;  Lane  r.  Owings,  3  Bibb  247. 

Maine. —  McLellan  v.  Cumberland  Bank,  24 
Me.  566  (covenant  not  to  levy  execution)  ; 
Walker  v.  McCulloh,  4  Me.  421. 

Massachusetts. —  Goodnow  v-  Smith,  18 
Pick.  414,  29  Am.  Dec.  600;  Shed  v.  Pierce, 

17  Mass.  623;  Tuckerman  v.  Newhall,  17 
Mass.  581 ;  Sewall  v.  Sparrow,  16  Mass.  24, 
holding  that  a  written  unsealed  contract  not 
to  levy  execution  on  a  judgment  against  one 
of  two  joint  judgment  debtors  constitutes  an 
equitable  defense  only,  owing  to  fact  that  a 
judgment  is  of  higher  nature  than  a  parol 
agreement. 

Michigan. —  Seligman  v.  Pinet,  78  Mich. 
50,  43  N.  W.  1091. 
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Missouri. —  Carondelet  v.  Desnoyer,  27  Mo. 
36. 

Montana. —  Collier  v.  Field,  2  Mont.  320. 

l^lew  Hampshire. —  Benton  v.  Mullen,  61 
jST.  H.  125  (holding  that  a  covenant  by  a 
creditor  to  save  one  of  several  joint  debtors 
from  further  payment  does  not  discharge  the 
others,  nor  does  it  operate  as  a  release  of  the 
covenantee,  even  if  apt  and  technical  words 
of  release  are  used,  it  appearing  that  a  re- 
lease of  the  whole  debt  was  not  intended)  ; 
Berry  v.  Gillis,  17  N.  11.  9,  43  Am.  Dec.  584 
(general  bond  of  indemnity  against  debts)  ; 
Durell  V.  Wendell,  8  N.  H.  369. 

l^eio  Jersey. —  Bowne  v.  Mt.  Holly  Nat. 
Bank,  45  N.  J.  L.  360  (even  though  it  pro- 
vides that  if  suit  be  brought  against  the 
covenantee,  the  covenant  shall  become  a  good 
bar  thereto  and  operate  as  an  absolute  re- 
lease, where  it  is  expressly  stipulated  that  it 
was  not  to  discharge  the  other  obligors)  ; 
Line  v.  Nelson,  38  N.  J.  L.  358 ;  Crane 
Ailing,  15  N.  J.  L.  423  (where  the  creditor, 
upon  payment  by  a  joint  debtor  of  half  the 
debt,  gave  him  bond  of  indemnity  against 
the  other  half)  ;  Shotwell  v.  Miller,  1  N.  J.  L. 
81  (bond  of  indemnity). 

New  York. —  Frink  v.  Green,  5  Barb.  455- 
(agreement  to  exonerate  debtor)  ;  Couch  v. 
Mills,  21  Wend.  424  (covenant  executed  by 
plaintiff  after  commencement  of  suit  that  he 
will  not  sue  or  levy  on  the  property  of  one 
of  several  makers  of  the  note,  and  in  case 
any  proceeding  be  had,  continued,  or  prose- 
cuted, that  the  covenant  shall  be  deemed  to 
all  intents  and  purposes  a  release  to  sueh 
maker  of  the  note,  held  a  mere  covenant  not 
to  sue  which  cannot  be  pleaded  as  a  release 
in  bar  of  a  recovery  against  all  the  makers)  ; 
Chenango  Bank  v.  Osgood,  4  Wend.  607; 
Catskill  Bank  v.  Messenger,  9  Cow.  37; 
Phelps  V.  Johnson,  8  Johns.  54  (covenant  to 
procure  and  cancel  a  note)  ;  Rowley  v.  Stod- 
dard, 7  Johns.  207;  Harrison  v.  Close,  2 
Johns.  448,  3  Am.  Dec.  444;  Miller  v.  Fenton, 
11  Paige  18  (agreement  not  to  collect  debt 
out  of  property  of  debtor ) . 

North  Carolina. —  Sandlin  v.  Ward,  94 
N.  C.  490 ;  W^inston  V.  Dalby,  64  N.  C.  299. 

Pennsylvania. — ■  Gregg  v.  Hilsen,  12  Phila, 
348. 

Texas. —  Bates  v.  Wills  Point  Bank,  11  Tex. 
Civ.  App.  73,  32  S.  W.  339,  agreement  not  to 
levy  execution. 

Vermont. —  Pinney  v.  Bugbee,  13  Vt.  623; 
Brown  v.,  Marsh,  7  Vt.  320;  Spencer  v.  Wil- 
liams, 2  yt.  209,  19  Am.  Dec.  711. 

Virginia. —  Ward  v.  Johnson,  6  Munf.  6,  8 
Am.  Dec.  729. 
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the  obligation  and  therefore  does  not  bar  a  suit  to  recover  it,  nor  does  it  affect 
the  right  of  subrogation,  except  pro  tanio  for  the  consideration  received,  for  a 
covenant  or  agreement  by  C  not  to  sue  A  contains  no  promise  that  C  will  not 
proceed  against  B.^^  If  an  action  is  brought  by  the  creditor  in  violation  of  his 
agreement,  the  covenantee  may  sue  on  the  covenant  for  damages.'"*^  However, 
such  a  covenant  or  agreement  not  to  sue  a  sole  debtor  or  obligor  or  all  the  joint 
debtors  or  obligors  will  be  given,  even  at  law,  to  avoid  circuity  of  action,  the 
effect  of  a  release  under  seal.^^  But  to  have  this  effect  the  covenant  must  be 
perpetual  in  time  and  be  in  all  points  equal  to  the  obligation. Covenants  not 
to  sue  containing  a  provision  that  if  suit  be  brought  it  shall  be  a  bar  and  operate 
as  a  release  have  generally  been  construed  as  covenants  not  to  sue.^^  Likewise 
releases  of  one  joint  debtor  wherein  the  creditor  reserved  his  right  against  the 
others  have  been  construed  as  covenants  not  to  sue  in  order  to  effectuate  the 
intention  of  the  parties. The  two  instances  just  given  are  illustrative  of  the 


United  States. —  Ferson  i\  Sanger,  8  Fed. 
Cas.  No.  4,752,  1  Woodb.  &  M.  138;  Garnett 
V.  Macon,  10  Fed.  Cas.  No.  5,245,  2  Brock. 
185,  6  Call  (Va.)  308;  Tuthill  v.  Babcock, 
24  Fed.  Cas.  No.  14,275,  2  Woodb.  &  M.  298. 

England. — Walmesley  v.  Cooper,  11  A.  &  E. 
216,  10  L.  J.  Q.  B.  49,  3  P.  &  D.  149,  39 
E.  C.  L.  136;  Solly  v.  Forbes,  2  B.  &  B.  38, 
4  Moore  C.  P.  448,  22  Rev.  Rep.  641,  6 
E.  C.  L.  27;  Lacy  v.  Kinnaston,  Holt  K.  B. 
178,  90  Eng.  Reprint  996,  1  Ld.  Raym.  688, 
91  Eng.  Reprint  1359,  12  Mod.  548,  88  Eng. 
Reprint  1510,  Salk.  575,  91  Eng.  Reprint  484; 
Hutton  V.  Eyre,  1  Marsh.  603,  6  Taunt.  289, 
16  Rev.  Rep.  619,  1  E.  C.  L.  618;  Dean  v. 
Newliall,  7  T.  R.  168. 

See  42  Cent.  Dig.  tit.,  "  Release,"  §  63.  And 
see  CoMMEKCiAL  Paper,  7  Cyc.  1048. 

No  distinction  whether  obligation  joint  or 
joint  and  several. —  The  distinction  between 
a  covenant  not  to^  sue  one  of  several  cove- 
nantors where  the  obligation  is  joint  and 
several,  and  when  joint  only,  was  noticed  and 
repudiated  in  Hatton  v.  Eyre,  6  Taunt.  289. 
The  latter  was  considered  as  standing  upon 
equally  solid  reasons  with  the  former.  Couch 
V.  Mills,  21  Wend.  (N.  Y.)  424. 

However,  a  covenant  to  cancel  a  joint  note 
amounts  to  a  release  because  performance  of 
the  covenant  discharges  the  obligation.  Phelps 
V.  Johnson,  8  Johns.  (N.  Y.)  54. 

92.  Lacy  v.  Kinnaston,  Holt  K.  B.  178, 
90  Eng.  Reprint  996,  1  Ld.  Raym.  688,  91 
Eng.  Reprint  1359,  12  Mod.  548,  88  Eng.  Re- 
print 1510,  Salk.  575,  91  Eng.  Reprint  484, 
per  Holt,  C.  J. 

93.  Matthey  v.  Gaily,  4  Cal.  62,  60  Am. 
Dec.  595 ;  McAUester  v1  Sprague,  34  Me.,  296 ; 
Clopper  V.  Union  Bank,  7  Harr.  &  J.  (Md.) 
92,  16  Am.  Dec.  294. 

94.  McAllester  i'.  Sprague,  34  Me.  296; 
Ford  V.  Beech.  11  Q.  B.  852,  5  D.  &  L.  610, 
12  Jur.  310,  17  L.  J.  Q.  B.  114,  63  E.  C.  L. 
852.  Compare  Clopper  v.  Union  Bank,  7 
Harr.  &  J.  (Md.)  92  (holding  that  an  agree- 
menit  upon  proper  consideration,  made  by  A 
with  B,  not  to  sue  C  for  three  years  may  be 
used  by  C  as  a  bar  to  an  action  of  assumpsit 
against  him,  especially  where  the  cause  of 
action  may  be  sustained  under  the  general 
count  for  money  had  and  received ;  in  such 
action  the  defendant  is  at  liberty  to  place 


himself  upon  such  defenses  as  will  show  ex 
aequo  et  J)ono,  plaintiff  is  not  entitled  to 
recover)  ;  Morlev  v.  Frear,  6  Bing.  547,  8 
L.  J.  C.  P.  0.  S.'  176,  4  M.  &  P.  305,  31  Rev. 
Rep.  489,  19  E.  C.  L.  248  (where  the  as- 
signee of  an  obligee  who  had  covenanted  not 
to  sue  the  obligor  during  his  life  was  per- 
mitted to  bring  an  action  on  the  bond  in  the 
name  of  the  obligee  during  the  life  of  the 
obligor ) . 

The  argument  of  circuity  of  action  is  not 

applicable  in  a  suit  against  joint  obligors 
other  than  the  covenantee.  Garnett  v.  Macon, 
10  Fed.  Cas.  No.  5,245,  2  Brock.  185,  6  Call 
(Va.)  308. 

95.  Berry  v.  Gillis,  17  N.  H.  9,  43  Am.  Dec. 
584  (holding  that  it  will  never  be  construed 
as  a  release  unless  it  give  the  covenantee  a 
right  of  action  which  will  precisely  counter- 
vail that  to  which  he  is  liable,  and  unless  it 
was  the  intention  of  the  parties  that  the  last 
instrument  should  defeat  the  first)  ;  Webb  v. 
Spicer,  13  Q.  B.  886,  7  D.  &  L.  324,  14  Jur. 
83,  19  L.  J.  Q.  B.  34,  66  E.  C.  L.  886;  Ford 
V.  Beech,  11  Q.  B.  852,  5  L.  &  L.  610,  12  Jur. 
310,  17  L.  J.  Q.  B.  114,  63  E.  C.  L.  852; 
Foley  V.  Fletcher,  3  H.  &  N.  769,  5  Jur.  N.  S. 
342,  28  L.  J.  Exch.  100,  7  Wkly.  Rep.  141; 
Thimbleby  v.  Barrow,  7  L.,  J.  Exch.  128,  3 
M.  &  W.  210. 

96.  Crane  v.  Ailing,  15  N.  J.  L.  423;  Dean 
r.  Newhall,  8  T.  R.  168. 

97.  Ward  v.  New  Zealand  Nat.  Bank,  8 
App.  Cas.  755,  52  L.  J.  P.  C.  65,  49  L.  T.  Rep. 
N.  S.  315;  Rice  v.  Reed,  [1900]  1  Q.  B.  54, 
69  L.  J.  Q.  B.  33,  81  L.  T.  Rep.  N.  S.  410; 
Duck  V.  Maveu,  [1892]  2  Q.  B.  511,  57  J.  P. 
23,  62  L.  J.^Q.  B.  69,  67  L.  T.  Rep.  N.  S.  547, 
4  Reports  38,  41  Wkly.  Rep.  56;  North  r. 
Wakefield,  13  Q.  B.  536,  13  Jur.  731,  18 
L.  J.  Q.,  B.  214,  66  E.  C.  L.  536;  Bateson  v. 
Gosling,  L.  R.  7  C.  P.  9,  41  L.  J.  C.  P.  53,  25 
L.  T.  Rep.  N.  S.  570,  20  Wldv.  Rep.  98 ;  Sollv 
V.  Forbes,  2  B.  &  B.  38,  4  Moore  C.  P.  448, 
22  Rev.  Rep.  641,  6  E.  C.  L.  27;  Willis  r.  De 
Castro,  4  C.  B.  N.  S.  216,  27  L.  J.  C.  P.  243. 
6  Wklv.  Rep.,  500,  93  E.  C.  L.  216;  Price  r. 
Barker,  3  C.  L.  R.  927,  4  E.  &  B.  760,  1  Jur. 
N.  S.  775,  24  L.  J.  Q.  B.  130,  82  E.  C.  L.  760; 
Hutton  V.  Evre,  1  Marsh.  603,  6  Taunt.  289, 
16  Rev.  Rep^.  619,  1  E.  C.  L.  618;  Dean  v. 
Newhall,  8  T.  R.  168, 
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modem  tendency  to  construe  instruments  in  the  form  of  releases  as  covenants 
not  to  sue  in  order  to  carry  out  the  intention  of  the  parties  as  appearing  from 
the  context  and  the  surrounding  circumstances.^^ 

2.  Joint  Tort-Feasors  —  a.  General  Rules.  A  release  under  seal  of  one 
joint  tort-feasor  releases  him  and  all  his  joint  wrong-doers,  because  a  sealed  release 
operates  to  extinguish  the  cause  of  action.''^    Moreover  it  has  been  held  that 


98.  Bradford  r.  Prescott,  85  Me.  482,  27 
Atl.  461;  Line  v.  Nelson,  38  N.  J.  L.  358; 
Solly  V.  Forbes,  2  B.  &  B.  38,  4  Moore  C.  P. 
448,  22  Rev.  Rep.  G41,  6  E.  C.  L.  27;  Price 
V.  Barker,  3  C.  L.  E.  927,  4  E.  &  B.  760,  1 
Jur.  N.  S.  775,  24  L.  J.  Q.  B.  130,  82  E.  C.  L. 
760;  Kearsley  v.  Cole,  16  L.  J.  Exch.  115,  16 
M.  &  W.  128. 

99.  Alabama. —  Smith  v.  Gayle,  58  Ala. 
600,  semble. 

California. —  Chetwood  v.  California  Nat. 
Bank,  113  Cal.  414,  45  Pac.  704  {semhle)  ; 
Tompkins  u.  Clay  St.  R.  Co.,  66  Cal.  163,  4 
Pac.  1165. 

Colorado. —  Denver,  etc..  R.  Co.  v.  Sullivan, 
21  Colo.  302,  41  Pac.  501. 

Iowa. —  Atwood  Brown,  72  Iowa  723,  32 
N.  W.  108;  Long  i\  Long,  57  Iowa  497,  10 
N.  W.  875  (semhle)  ;  Turner  v.  Hitchcock,  20 
Iowa  310. 

Louisiana. —  Orr  u.  Hamilton,  36  La.  Ann. 
790,  by  statute. 

Maine. —  Gilpatrick  v.  Hunter,  24  Me.  18, 
41  Am.  Dec.  370., 

Maryland. —  Murphy  v.  Penniman,  105  Md. 
452,  66  Atl.  282,  121  Am.  St.  Rep.  583; 
Gunther  v.  Lee,  45  Md.  60,  24  Am.  Rep.  504. 

Massachusetts. — Brewer  v.  Casey,  196  Mass. 
384,  82  N.  E.  45;  Aldrich  v.  Parnell,  147 
Mass.  409,  18  N.  E.  170;  Leddy  v.  Barney, 
139  Mass.  394,  1  N.  E.  107;  Goss  v.  Ellison, 
136  Mass.  503  (semhle)  ;  Stone  v.  Dickinson, 
7  Allen  26;  Stone  v.  Dickinson,  5  Allen  29, 
81  Am.  Dec.  727  (semhle)  ;  Brown  v.  Cam- 
bridge, 3  Allen  474  (semhle). 

Michigan. —  Sunlin  v.  Skutt,  133  Mich.  208, 
94  N.  W.  733;  McBride  v.  Scott,  132  Mich. 
176,  93  N.  W.  243,  102  Am.  St.  Rep.  416,  61 
L.  R.  A.  445. 

Missouri. —  Chicago  Herald  Co.  r.  Bryan, 
195  Mo.  574,  92  S.  W.  902;  Hubbard  v.  St. 
Louis,  etc.,  R.  Co.,  173  Mo.  249,  72  S.  W. 
1073. 

New  Hampshire. — '■  Snow  v.  Chandler.  10 
N.  H.  92,  34  Am.  Dec.  140. 

New  Jersey. —  Spurr  v.  North  Hudson 
County  R.  Co.,  56  N.  J.  L.  346,  28  Atl.  582, 
semhle. 

New  YorA;.— Gilbert  v.  Finch,  173  N.  Y. 
455.  66  N.  E.  133,  93  Am.  St.  Rep.  623; 
Morgan  v..  Smith,  70  N.  Y.  537;  Irvine  v. 
MiJlbank,  56  N.  Y.  635;  Barrett  v.  Tliird  Ave. 
R.  Co.,  45  N.  Y.  628 ;  Johanson  v.  New  York, 
71  N.  Y.  App.  Div.  561,  76  N.  Y.  Suppl.  119; 
Delong  V.  Curtis,  35  Hun  94;  Parsons  v. 
Hughes,  9  Paige  591.  See  also  Baker  v. 
Secor,  4  N.  Y.  Suppl.  303. 

North  Carolina. —  Burns  v.  Wonble,  131 
N.  C.  173,  42  S.  E.  573. 

Ohio.— mils  V.  Bitzer,  2  Ohio  89,  15  Am. 
Dec.  534. 

Pennsylvania. —  Williams   v.  Le  Bar,  141 
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Pa.  St.  149,  21  Atl.  525;  Seither  v.  Philadel- 
phia Traction  Co.,  125  Pa.  St.  397,  17  Atl.. 
338,  11  Am.  St.  Rep.  905,  4  L.  R.  A.  54. 
Contra,  Derosa  v.  Hamil,  3  Pa.  Dist.  404,  14 
Pa.  Co.  Ct.  307. 

Texas.— McGehee      Shafer,  15  Tex.  198. 

Vermont. —  Robinson  v.  St.  Johnsbury,  etc., 
R.  Co..  80  Vt.  129,  66  Atl.  814,  9  L.  R.  A. 
N.  S.  1249 ;  Dufur  v.  Boston,  etc.,  R.  Co.,  75 
Vt.  165,  53  Atl.  1068;  Eastman  v.  Grant,  34 
Vt.  387 ;  BroAvn  v.  Marsh,  7  Vt.  320. 

Virginia. —  Ruble  v.  Turner,  2  Hen.  &  M. 
38. 

Washington. —  Abb  v.  Northern  Pac.  R.  Co., 
28  Wash.  428,  68  Pac.  954,  92  Am.  St.  Rep. 
864. 

West  Virginia. —  Bloss  c.  Plymale,  3  W.  Va. 
393,  100  Am.  Dec.  752. 

United  States.—  The  St.  Outhbert,  157  Fed. 
799;  Carey  v.  Bilby,  129  Fed.  203,  63  C.  C.  A. 
361. 

England. —  Thurman  v.  Wild,  11  A.  &  E. 
453,  3  P.  &  D.  289,  39  E.  C.  L.  252;  Phillips 
i\  Claggett,  2  Dowl.  P.  C.  N.  S.  1004,  12  L.  J. 
Exch.  ^275,  11  M.  &  W.  84. 

Canada. —  Cadieux  v.  Laplante,  14  Quebec 
Super.  Ct.  446. 

See  42  Cent.  Dig.  tit.  '-  Release,"  §  64. 
And  see  6  Bacon  Abr.  tit.  "Release,"  (G)  ; 
Coke  Litt.  232. 

Reason  for  rule. —  It  is  sometimes  said  that 
the  reason  for  the  rule  is  that  an  injured 
person  is  entitled  to  only  one  satisfaction, 
and.  as  a  consideration  is  always  implied  in 
release  under  seal,  although  not  expressed  on 
its  face,  such  a  release  implies  satisfaction. 
Gunther  i\  Lea,  45  Md.  60,  24  Am.  Rep.  504. 
This  reason  is  historically  inaccurate  be- 
cause of  the  fact  that  sealed  releases  were 
valid  long  anterior  to  the  existence  of  any 
theory  of  consideration.  But  if  it  be  the 
correct  reason,  it  would  merge  this  branch 
of  the  law  of  release  into  that  of  satisfaction, 
quite  despite  the  fact  that  it  has  never  been 
so  treated  by  courts  nor  by  learned  writers 
on  the  law,  and  in  the  teeth  of  the  further 
fact  that  pleas  of  release  were  allowed  at  law 
before  pleas  of  accord  and  satisfaction. 

It  must  be  a  technical  sealed  release  in 
order  to  have  this  effect  (Murphy  v.  Penni- 
man, 105  Md.  452,  66  Atl.  282,  121  Am.  St. 
Rep.  583;  Irvine  v.  Milbank,  56  N.  Y.  635; 
Schramm  v.  Brooklyn  Heights  R.  Co.,  35  N.  Y. 
App.  Div.  334,  54  N.  Y.  Suppl.  945 ;  Bloss  v. 
Plymale,  3  W\  Va.  393,  100  Am.  Dec.  752; 
Ingels  V.  Mast,  13  Fed.  Cas.  No.  7,033,  6  Fish. 
Pat.  Cas.  415),  unless  it  is  based  on  a  suffi- 
cient consideration  received  in  full  satisfac- 
tion of  the  claim  (see  in/ra,  this  note). 

Implied  release. —  The  release  must  ex- 
pressly state  the  cause  of  action  to  be  dis- 
charged without  conditions  or  exceptions.  No 
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a  reservation  of  the  rights  of  the  injured  party  against  the  releasee's  co-tort- 
fcasors  is  repugnant  to  the  nature  of  the  instrument  and  void,  for  the  right  of 
action  cannot  be  extinct  as  to  one  tort-feasor  and  ahve  as  to  his  fellow  wrong- 
doers, and  having  been  destroyed  as  to  one,  it  is  extinguished  for  the  benefit 
of  all.^  The  logical  and  legal  soundness  of  this  rule,  however  harsh  its  apphca- 
tion  may  be  in  the  particular  case,  is  undoubted,  provided  the  sealed  instrument 
is  once  construed  to  be  a  release,  but  to  escape  the  application  of  this  principle 
where  it  would  work  injustice  and  defeat  the  evident  intention  of  the  parties 
the  modern  tendency  of  the  courts  is  to  construe,  if  possible,  such  instruments 
as  covenants  not  to  sue,  which  accordingly  do  not  release  the  coobligors.^  More- 
over, the  common  law  has  been  altered  in  some  jurisdictions  by  statute.^ 


release  will  be  allowed  by  implication.  Bloss 
V.  Plymale,  3  W.  Va.  393,  100  Am.  Dec.  752. 
And  'see  Sharpe  Williams,  41  Kan.  56,  20 
Pac.  497. 

Necessity  for  consideration. —  It  has  been 

held,  to  the  contrary  of  the  general  rule,  that 
a  release  of  one  joint  tort-feasor  does  not  dis- 
charge the  others  unless  it  is  supported  by 
a  consideration  so  as  to  render  it  a  satisfac- 
tion. Cleveland,  etc.,  K.  Co.  v.  Hilligoss, 
(Ind.  1908)  86  N.  E.  485. 

Part  satisfaction. —  Neither  the  reception 
of  money  directly  from  one  wrong-doer  nor 
the  securing  thereof  from  the  sale  of  a  judg- 
ment against  such  Avrong-doer  would,  in  the 
absence  of  a  release  or  of  an  accord  and  satis- 
faction, discharge  or  release  another  joint 
wrong-doer,  except  pro  tanto.  Brennan  v. 
Electrical  Installation  Co.,  120  111.  App,  461; 
Bailey  v.  Delta  Electric  Light,  etc.,  Co.,  86 
Miss.  634,  38  So.  354;  Robertson  v.  Tram- 
mell,  37  Tex.  Civ.  App.  53,  83  S.  W.  258 
[writ  of  error  denied  in  98  Tex.  364,  83  S.  W. 
1098J;  Bloss  v.  Plymale,  3  W.  Va.  393,  100 
Am.  Dec.  752.    And  see  infra,  this  note. 

A  person  injured  by  co-trespassers  may  sue 
either  one.  He  is  not  bound  to  prosecute  all, 
and  neither  the  omission  to  sue  all,  nor,  if 
all  are  sued,  the  dismissal  of  one  of  them 
from  the  suit  can  be  pleaded  by  the  others  in 
bar.  Bloss  ?>.  Plymale,  3  W.  Va.  393,  100 
Am.  Dec.  752.  A  dismissal  as  to  one  defend- 
ant on  his  paying  a  sum  in  part  satisfaction 
and  without  prejudice  to  plaintiff's  right  to 
pursue  the  other  defendant  does  not  release 
the  latter.  Louisville,  etc..  Mail  Co.  v.  Barnes, 
117  Kv.  860,  79  S.  W.  261,  25  Ky.  L.  Rep. 
2036,  ill  Am.  St.  Rep.  273,  64  L.  R.  A.  574; 
Nagle  V.  Hake,  123  Wis.  256,  101  N.  W.  409. 
Dismissal  on  consideration  received  in  full 
satisfaction  see  infra,  this  note. 

Complete  satisfaction  received  from  one 
person  in  consideration  of  his  release  operates 
to  discharge  all  who  are  liable  therefor, 
whether  they  be  joint  and  several  wrong-doers 
or  several  wrong-doers.  Allen  v.  Ruland,  79 
Conn.  405,  65  Atl.  138;  Ayer  v.  Ashmead,  31 
Conn,  447,  83  Am.  Dec.  154;  Cleveland,  etc., 
R.  Co.  V.  Hilligoss,  (Ind.  1908)  86  N.  E.  485 ; 
Miller  u.  Beck,  108  Iowa  575,  79  N.  W.  344; 
Bailey  v.  Delta  Electric  Light,  etc.,  Co.,  86 
Miss.  634,  38  So.  354;  Dulaney  r.  Buffum, 
173  Mo.  1,  73  S.  W.  125;  El  Paso,  etc.,  R.  Co. 
V.  Darr,  (Tex.  Civ.  App.  1906)  93  S.  W.  166; 
Bloss  V.  Plymale,  3  W.,  Va.  393,  100  Am.  Dec. 
752. 


Criminal  prosecution  of  one  joint  tort- 
feasor is  not  an  election  of  remedies  or  a  set- 
tlement. Home  Sav.  Bank  v.  Otterback,  135 
Iowa  157,  112  N.  W.  769,  124  Am.  St.  Rep.  267. 

Whether  marriage  of  plaintiff  with  one  of 
several  joint  wrong-doers  discharges  all  by 
operation  of  law  see  Turner  v.  Hitchcock,  20 
Iowa  310. 

1.  Maryland. —  Murphy  v.  Penniman,  105 
Md.  452,  66  Atl.  282,  121  Am.  St.  Rep.  583; 
Gunther  v.  Lee,  45  Md.  60,  24  Am.  Rep.  504. 

Michigan. —  McBride  v.  Scott,  132  Mich. 
176,  93  N.  W.  243,  102  Am.  St.  Rep.  416,  61 
L.  R.  A.  445. 

Pennsylvania. —  Seither  v.  Pennsylvania 
Traction  Co.,  125  Pa.  St.  397,  17  Atl.  338, 
11  Am.  St.  Rep.  905,  4  L.  R.  A.  54. 

Virginia. —  Ruble  v.  Turner,  2  Hen.  &  M. 
38. 

Washington. —  Abb  v.  Northern  Pac.  R.  Co., 
28  Wash.  428,  68  Pac.  954,  92  Am.  St.  Rep. 
864,  58  L.  R.  A.  293. 

United  States.—  Doepfner  v.  Michaelis,  144 
Fed.  1021,  74  C.  C.  A.  680;  O'Shea  v.  New 
York,  etc.,  R.  Co.,  105  Fed.  559,  44  C.  C.  A. 
601. 

See  42  Cent.  Dig.  tit.  "  Release,"  §  64. 

2.  Illinois. —  Parmelee  v.  Lawrence,  44  111. 
405. 

Kansas.— Cosits  v.  Fletcher,  (1908)  98 
Pac.  787;  Edens  v.  Fletcher,  (1908)  98  Pac. 
784. 

New  Hampshire. —  Berry  v.  Gillis,  17  N.  H. 
9,  43  Am.  Dec.  584. 

NezD  YorA%— Gilbert  v.  Finch,  173  N.  Y. 
455,  66  N.  E.  133,  93  Am.  St.  Rep.  623,  61 
L.  R.  A.  807  {followed  in  Walsh  v.  Hanan. 
93  N.  Y.  App.  Div.  580,  87  N.  Y.  Suppl.  930: 
Hirschfield  v.  Alsberg,  47  Misc.  141,  93  N.  Y. 
Suppl.  617],  where  the  New  York  cases  are 
reviewed,  the  conflict  therein  noted,  and  the 
rule  finally  settled  as  stated  in  the  text. 

Texas.— ^\  Paso,  etc..  R.  Co.  v.  Darr,  (Civ. 
App.  1006)  93  S.  W.  166. 

Wisconsin.— v.  Esson,  50  Wis.  138.  6 
N.  W.  518,  36  Am.  Rep.  830. 

England.— Duck  v.  Mayeu,  [1892]  2  Q.  B. 
511,  57  J.  P.  23.  62  L.  J.  Q.  B.  60.  07  L.  T. 
Rep.  N.  S.  547,  4  Reports  38.  41  Wklv.  Rep. 
56;  Price  r.  Barker,  3  C.  L.  R.  927.  4  E.  &  B. 
760,  1  Jur.  N.  S.  775,  24  L.  J.  Q.  B.  130.  82 
E.  C.  L.  760. 

See  42  Cent  Dij?.  tit.  "  Release."  §  64.  And 
see  infra,  V,  E.  2.  d. 

3.  See  the  statutes  of  the  different  states. 
And  see  Smith  u.  Gayle,  58  Ala.  600. 
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b.  Existence  of  Joint  Liability.  The  rule  discussed  in  the  preceding  section 
does  not  apply  unless  the  person  released  and  the  person  claiming  the  benefit 
of  the  release  are  jointly  hable  for  the  wrong.*  If  the  release  is  given  on  a  con- 
sideration received  in  complete  satisfaction  of  the  injury,  then  of  course  it  is 
immaterial  that  the  releasee  was  not  a  guilty  party,  nor  even  claimed  to  be  such. 
In  any  event  an  action  against  the  real  tort-feasor  is  barred,  since  a  person  injured 
is  entitled  to  but  one  satisfaction.^  In  applying  this  latter  rule  a  class  of  cases 
arises  where  several  persons  are  imphcated  in  perpetrating  a  wrong  on  another  and 
yet  are  not  joint  tort-feasors.  If,  in  such  a  case,  the  facts  are  such  that  the  injured 
person  has  an  election  to  sue  one  or  more  of  the  wrong-doers  severally,  his  accept- 
ance of  satisfaction  from  one  discharges  the  others  also.^    But  if  the  wrong  con- 


4.  Kentucky,  etc.,  Bridge  Co.  v.  Hall,  125 
Ind.  220,  25  N.  E.  219;  Turner  v.  Hitchcock, 
20  Iowa  310;  Pickwick  v.  McCauliff,  193 
Mass.  70,  78  N.  E.  7«0. 

Who  are  joint  tort-feasors. —  Where  sev- 
eral upper  owners  of  land  bordering  on  a 
stream  of  water  contaminate  it  or  so  use  it 
that  a  lower  abutter  is  damaged,  such  wrong- 
doers, if  not  acting  in  concert,  are  several 
and  not  joint  tort-feasors.  Western  Tube  Co. 
v.  Zang,  85  111.  App.  63 ;  Valparaiso  v.  Mofl&t, 
12  Ind.  App.  250,  39  N.  E.  909,  54  Am.  St. 
Rep,  522 ;  Gallagher  v.  Kemmerer,  144  Pa.  St. 
509,  22  Atl.  970,  27  Am.  St.  Rep.  673.  Where 
creditors  of  a  debtor  employed  the  same  at- 
torney, and  separate  attachments  on  their 
debtor's  pro^x^rty  are  levied  on  the  creditors' 
claims,  neither  creditor  being  in  any  way  in- 
terested in  the  other's  claim  or  its  prosecu- 
tion, they  are  not  joint  tort-feasors,  where 
the  attachments  were  improperly  levied,  so 
that  a  release  as  to  one  of  them  would  dis- 
charge the  other  as  against  a  claim  for  dam- 
ages by  the  attachment  debtor.  Miller  v. 
Beck,  108  Iowa  575,  79  N.  W.  344.  If  several 
parties  sell  intoxicating  liquors  to  another,  by 
means  of  which  he  becomes  intoxicated,  and 
inflicts  injuries  upon  persons  or  property, 
each  of  the  sellers  is  liable  for  all  the  injuries, 
although  there  can  be  but  one  satisfaction 
therefor.  Kearney  v.  Fitzgerald,  43  Iowa 
580.  The  directors  of  an  insurance  company 
who  used  the  corporate  assets  to  purchase  an 
interest  in  a  mutual  insurance  company  of 
the  surviving  directors  thereof,  although  it 
had  no  assets  or  good-will,  are  not  joint 
wrong-doers  with  the  directors  of  the  selling 
corporation,  who  divided  the  proceeds  among 
themselves,  as  to  the  waste  thus  committed 
by  the  purchasing  directors.  Gilbert  v.  Finch, 
72  N.  Y.  App.  Div.  38,  76  N.  Y.  Suppl.  143 
\afftrmed  on  other  grounds  in  173  N".  Y.  455, 
66  N.  E.  133,  93  Am.  St.  Rep.  623,  61  L.  R.  A. 
807].  A  wrong-doer  who  excavates  or  ob- 
structs the  public  highway  and  the  munici- 
pality which  allows  same  to  exist  are  joint 
wrong-doers  if  injury  result  to  a  third  per- 
son. Johanson  v.  New  York,  71  N.  Y.  App. 
Div.  561,  76  K  Y.  Suppl.  119;  Brown  v. 
Louisburg,  126  N.  C.  701,  36  S.  E.  166,  78 
Am.  St.  Rep.  677.  The  release  of  an  auc- 
tioneer who  used  fraud  to  enhance  the  price 
of  property  sold  at  auction  does  not  discharge 
the  vendor,  "  for  their  accountability  was 
separate  and  resting  on  different  grounds;  his 
(the  auctioneer's)  on  actual  falsehood,  theirs 
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(the  vendors)  on  the  adoption  of  the  benefits 
of  it  and  the  accountability  thus  arising  for 
it."'  Veazie  v.  Williams,  8  How.  (U.  S.) 
134,  12  L.  ed.  1018.  A  stevedore  who  know- 
ingly uses  a  defective  and  unsafe  appliance 
furnished  by  a  vessel  is  a  joint  wrong-doer 
with  the  vessel  furnishing  such  appliance,  ir 
injury  result  to  one  of  his  servants  by  reason 
of  such  user.  The  St.  Cuthbert,  157  Fed. 
799.  ^  Where  plaintiff,  a  railroad  brakeman, 
was  injured  by  coming  in  contact  with  a 
trolley  or  guy  wire  belonging  to  a  street  car 
company  and  alleged  to  have  been  negligently 
permitted  to  remain  in  a  dangerously  low 
position  over  a  railroad  crossing,  and  the  only 
act  of  negligence  with  which  the  railroad 
company  could  be  charged  was  in  omitting 
to  warn  plaintiff  of  the  presence  of  the  wire 
or  in  itself  requiring  the  street  car  company 
to  raise  it,  the  railroad  company  and  the 
street  car  company  were  not  joint  tort-feasors, 
so  that  the  latter  was  not  relieved  from  lia- 
bility by  a  release  executed  by  plaintiff  to 
the  railroad  company.  Pittsburgh  R.  Co.  v. 
Chapman,  145  Fed.  886,  76  C.  C.  A.  418  [af- 
firming  140  Fed.  784]. 

5.  California. —  Tompkins  v.  Clay  St.  R. 
Co.,  66  Cal.  163,  4  Pac.  1165. 

Indiana. —  Cleveland,  etc.,  R.  Co.  v.  Hilli- 
goss,  (1908)  86  N.  E.  485. 

Massachusetts. — Brewer  v.  Casey,  196  Mass. 
384,  82  N.  E.  45;  Leddy  v.  Barney,  139  Mass. 
394,  2  N.  E.  107. 

Minnesota. —  Hartigan  v.  Dickson,  81  Minn. 
284,  83  N.  W.  1091. 

Missouri. —  Hubbard  v.  St.  Louis,  etc.,  R. 
Co.,  173  Mo.  249,  72  S.  W.  1073. 

Pennsylvania. —  Seither  V.  Philadelphia 
Traction  Co.,  125  Pa.  St.  397,  17  Atl.  338,  11 
Am.  St.  Rep.  905,  4  L.  R.  A.  54.  But  see 
Thomas  v.  ISTew  Jersey  Cent.  R.  Co.,  194  Pa. 
St.  511,  45  Atl.  344. 

See  42  Cent.  Dig.  tit.  "  Release,"  §  66. 

Contra. —  Wagner  v.  Union  Stock  Yards, 
ete.,  Co.,  41  111.  App.  408;  Wardeil  v.  Mc- 
Connell,  25  Nebr.  558,  41  N.  W.  548;  Iddings 
V.  Citizens'  State  Bank,  3  Nebr.  (Unoff.)  750, 
92  N.  W.  578;  Atlantic  Dock  Co.  v.  New 
York,  53  N".  Y.  64;  Wilson  v.  Reed,  3  Johns. 
(N  Y.)  175. 

6.  Stanley  v.  Leahy,  87  111.  App.  465; 
Chapin  v.  Chicago,  etc.,  R.  Co.,  18  111.  App. 
47;  Miller  v.  Beck,  108  Iowa  575,  79  K  W. 
344:  Aldrich  r.  Parnell,  147  Mass.  409,  18 
N.  E.  170;  Chicago  Herald  Co.  v.  Bryan,  195 
Mo.  574,  92  S.  W.  902. 
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sists  not  of  one  tort  alone,  for  which  the  parties  are  severally  liable,  but  of  separate 
and  distinct,  although  closely  connected,  torts,  for  which  the  parties  are  respec- 
tively liable,  then  the  acceptance  of  satisfaction  from  one  in  respect  to  his  part 
in  the  wrong- doing  does  not  discharge  the  others  from  liability  for  their  respective 
shares  in  the  transaction.'^ 

c.  Effect  of  Unsealed  Releases  and  Receipts.  Unsealed  releases  supported 
by  a  valuable  consideration  are  generally  given  by  the  courts  an  effect  similar 
to  that  accorded  covenants  not  to  sue,  if  such  effect  is  consonant  with  the  terms 
of  the  instrument,  which  cannot  be  varied  by  parol,  and  with  the  intent  of  the 
parties  as  therein  expressed,^  subject  to  the  limitation  that  the  consideration 
received  must  be  applied  pro  ianio  to  reduce  plaintiff's  claim  for  the  benefit  of  all 
the  co-wrong-doers. ^  The  intention  of  the  parties  is  most  frequently  expressed  by  a 
reservation  of  a  right  of  action  against  the  tort-feasors  other  than  the  releasee. ^° 
A  mere  receipt  does  not  operate  as  a  release  to  extinguish  the  cause  of  action,  nor 
yet  as  a  covenant  or  agreement  not  to  sue,  being  merely  evidence  of  a  payment, 
and  it  is  a  question  of  fact  whether  the  payment  was  made  in  partial  or  total 
satisfaction  of  the  injury,^"  and  a  question  of  law  as  to  the  operation  and  effect 
of  such  a  settlement. A  seal  is  said  to  add  nothing  to  a  mere  receipt. A 
receipt  in  full  payment  or  satisfaction  is  more  than  a  receipt;  it  is  a  bar  to  all 
action  against  the  receiptee  and  also  against  the  other  tort-feasors,  oral  evidence 
being  inadmissible  to  show  that  the  sum  received  was  intended  to  be  accepted 
as  part  and  not  as  full  payment. Statutory  provisions  touching  the  operation 


7.  lorca. —  Jewett  r.  Wansliura,  43  Iowa 
574. 

Missouri. —  Carson  v.  Smith,  133  Mo.  606, 
34  S.  W.  855. 

?\/eu:  York. —  Townsend  v.  Hoppock,  6  Duer 
499. 

O/iio.— Strabler  v.  Toledo  Bridge  Co.,  11 
Ohio  Cir.  Dec.  87. 

Pennsylvania. —  Ceraline  Mfg.  Co.  v.  An- 
thracite Beer  Co.,  25  Pa.  Super.  Ct.  94. 

See  42  Cent.  Dig.  tit.  "  Release,"  §  66. 

Compare  Fox  v.  Michigan  Cent.  R.  Co.,  138 
Mich.  433,  101  K  W.  624,  68  L.  R.  A.  336; 
Joyner  v.  Denny,  45  N.  C.  175;  Pecos,  etc., 
R.  Co.  V.  Lovelady,  39  Tex.  Civ.  App.  239, 
87  S.  W.  710. 

8.  Murphy  v.  Penniman,  105  Md.  452,  66 
Atl.  282,  121  Am.  St.  Rep.  583  (where  the 
damages  can  be  accurately  ascertained)  ; 
Matthews  v.  Chicopee  Mfg.  Co^  3  Rob.  (N.  Y.) 
711;  Morris  v.  North  American  Mercantile 
Agency  Co.,  53  Misc.  (N.  Y.)  574,  103  N.  Y. 
Suppl.  761 :  Bloss  v.  Plymale,  3  W.  Va.  393, 
100  Am.  Dec.  752;  Carey  v.  Bilby,  129  Fed. 
203,  63  C.  C.  A.  361;  Ingels  v.  Mast,  13  Fed. 
Cas.  No.  7,033,  6  Fish.  Pat.  Cas.  415.  Con- 
tra, Ayer  v.  Ashmead,  31  Conn.  447,  83  Am. 
Dec.  154.  But  compare  Mitchell  v.  Allen,  25 
Hun  (N.  Y. )  543,  where  the  release  operated 
as  an  accord  and  satisfaction  as  to  all  of 
several  joint  tort-feasors. 

A  seal  affixed  by  an  officer  of  a  court  with- 
out its  authority  is  regarded  as  a  nullity, 
and  the  instrument  to  which  it  is  attached 
is  treated  as  an  unsealed  instrument.  Murphy 
r.  Penniman,  105  Md.  452,  66  Atl.  282,  121 
Am.  St.  Rep.  583  (receiver)  ;  Winter  v.  Kan- 
sas City  Cable  R.  Co.,  73  Mo.  App.  173 
( curator ) . 

9.  Murphv  V.  Penniman,  105  Md.  452,  66 
Atl.  282,  121  Am.  St.  Rep.  583;  Snow  v. 
Chandler,  10  N.  H.  92,  34  Am.  Dec.  140; 
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Ellis  V.  Esson,  50  Wis.  138,  6  N.  W.  518,  30 
Am.  Rep.  830. 

10.  See  cases  cited  supra,  note  8. 

11.  Tucker  v.  Baldwin,  13  Conn.  136,  33 
Am.  Dec.  384. 

12.  Chicago  v.  Babcock,  143  111.  358,  32 
N.  E.  271. 

13.  A  compromise  with  one  joint  tort- 
feasor, containing  an  express  reservation  of 
the  right  to  prosecute  the  other  defendant  for 
a  balance  in  excess  of  the  amount  so  received, 
will  operate  to  release  the  latter  if  the  action 
be  for  unliquidated  damages.  Where,  how- 
ever, the  damages  are  measured  under  fixed 
rules  of  law,  and  it  is  therefore  easy  to  de- 
termine whether  or  not  the  amount  paid  is 
full  compensation  and  satisfaction  for  the  in- 
jury complained  of,  whether  such  agreement 
will  discharge  the  other  tort-feasor  only  pro 
tanto,  quaere.  Gilbert  v.  Timms,  28  Ohio  Cir. 
Ct.  107. 

Receipt  of  money  in  settlement  does  not 
discharge  all  unless  accepted  in  full  satisfac- 
tion. Pogel  V.  Meilke,  60  Wis.  248,  18  N.  W. 
927.  And  see  Murphy  v.  Penniman,  105  Md. 
452,  66  Atl.  282,  121  Am.  St.  Rep.  583. 

14.  Gross  V.  Diller,  33  Minn.  424,  23  N.  W. 
837. 

15.  Illinois. —  Illinois  Cent.  R.  Co.  r. 
Welch,  52  III.  183,  4  Am.  Rep.  593. 

7oi(;a.— Snyder  v.  Mutual  Tel.  Co.,  135 
Iowa  215,  112  N.  W.  776,  14  L.  R.  A. 
N.  S.  3. 

Maine. —  Gilpatrick  v.  Hunter,  24  :Me.  18. 
41  Am.  Dec.  370. 

Massachtisetts. —  Goss  v.  Ellison,  136  Mass. 
50'3. 

Michiqan. —  Perry  Michigan  Alkali  Co., 
15€  Mich.  537.  114  N.  W.  315. 

Missouri. —  Dulaney  r.  Buffum,  173  Mo.  1, 
73  S.  W.  125.  even  though  rights  be  reserved 
against  the  others. 
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and  effect  of  releases  and  receipts  have  been  passed  in  quite  a  number  of  the 
states.^  ^ 

d.  Effect  of  Covenant  or  Agreement  Not  to  Sue.  An  absolute  covenant  not 
to  sue  one  or  less  than  all  of  several  joint  tort-feasors  never  operates  as  a  release, 
and  not  even  the  covenantee  can  plead  it  as  a  defense,  for  such  a  covenant  does 
not  extinguish  the  cause  of  action, but  he  must  seek  his  remedy  in  an  action 
on  his  covenant.^^  A  fortiori  a  Hmited  covenant  would  not  so  operate.^ ^  How- 
ever, an  absolute  covenant  not  to  sue  a  sole  tort-feasor,  is,  in  order  to  avoid  cir- 
cuity of  action,  given  effect  to  even  at  law  as  a  release ;  but  otherwise  if  the 
covenant  is  limited  in  its  scope. The  same  principle  applies  to  agreements 
not  to  sue.^^  However,  whatever  consideration  is  received  for  the  agreement 
or  covenant  not  to  sue  must  be  applied  to  the  payment  pro  tanto  of  the  recovery 
against  the  other  wrong-doers.^^ 

F.  Scope  and  Extent  —  1.  la  General.  The  scope  and  extent  of  a  release 
depend  as  a  rule  upon  the  intent  of  the  parties  as  expressed  in  the  terms  of  the 
particular  instrument.^*  A  general  release  ordinarily  includes  all  claims  and 
demands  then  due  and  within  the  contemplation  of  the  parties. A  particular 


'New  York.—  Coon  v.  Knap,  8  N.  Y.  402,  59 
Am.  Dec.  502. 

See  42  Cent.  Dig.  tit;  "  Release,"  §  70. 

16.  See  the  statutes  of  the  different  states. 
And  see  Jordan  v.  McDonnell,  151  Ala.  279. 
44  So.  101;  Home  Tel.  Co.  D.  Fields,  150  Ala. 
306,  43  So.  711;  Smith  v.  Gayle,  58  Ala.  600; 
Valley  v.  Boston,  etc.,  R.  Co.,  103  Me.  106, 
68  Atl.  635. 

17.  Arkansas. — Texarkana  Tel.  Co.  v.  Pem- 
berton,  86  Ark.  329,  111  S.  W.  257. 

California. —  Tompkins  v.  Clay  St.  R.  Co., 
66  Cal.  163,  4  Pac.  1165. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Averill, 
224  111.  516,  79  N.  E.  654  [affirming  127  III. 
App.  275];  Chicago  v.  Smith,  95  111.  App. 
335. 

Missouri. —  Arnett  v.  Missouri  Pac.  R.  Co., 
64  Mo.  App.  368. 

New  Hampshire. —  Snow  v.  Chandler,  10 
N.  H.  92,  34  Am.  Dec.  140. 

New  York. —  Miller  v.  Fenton,  11  Paige  18. 

Ohio. —  Bailey  v.  Berry,  3  Ohio  Dec.  (Re- 
print) 483,  8  Am.  L.  Reg.  N.  S.  270. 

Pennsylvania. —  Gregg  V.  Plilsen,  12  Phila. 
348. 

Texas. —  Robertson  v.  Trammell,  98  Tex. 
364,  83  S.  W.  1098  [denying  writ  of  error  to 
37  Tex.  Civ.  App.  53,  83  S.  W.  258],  holding 
that  where,  pending  suit  against  two  joint 
tort-feasors,  plaintiff,  in  consideration  of  a 
certain  sum,  contracted  not  to  sue  one  of 
them,  the  fact  that  plaintiff  executed  a  bond 
to  such  defendant  to  indemnify  it  against  all 
claim  by  reason  of  the  cause  of  action  alleged 
did  not  change  the  character  of  the  trans- 
action from  a  covenant  not  to  sue  to  a  release 
discharging  the  other  tort-feasor. 

Vermont. —  Sloan  v.  Herrick,  49  Vt.  327; 
Chamberlin  v.  Murphy,  41  Vt.  110;  Brown 
V.  Marsh,  7  Vt.  320. 

England. —  Hutton  v.  Eyre,  1  Marsh.  603, 
6  Taunt.  289,  16  Rev.  Rep.  619,  1  E.  C.  L. 
618. 

See  42  Cent.  Dig.  tit.  "  Release,"  §  71. 

18.  Russell  V.  Adderton,  64  N.  C.  417. 

19.  See  cases  cited  supra,  note  17. 

20.  Ford  V.  Beech,  11  Q.  B.  852,  5  D.  &  L. 
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610,  12  Jur.  310,  17  L.  J.  Q.  B.  114,  63 
E.  C.  L.  852. 

21.  See  cases  cited  supra,  notes  17,  20. 

22.  Illinois. —  Chicago  v.  Babcock,  143  111. 
358,  32  N.  E.  271;  Chicago,  etc.,  R.  Co.  V. 
Averill,  127  111.  App.  275  [affirmed  in  224 
111.  5  J  6,  79  N.  E.  654]. 

Neic  York. —  See  Knapp  v.  Roche,  94  N.  Y. 
329. 

Texas. —  Robertson  v.  Trammell,  98  Tex. 
364,  83  S.  W.  1098. 

West  Virginia. — Bloss  v.  Plymale,  3  W.  Va. 
393,  100  Am.  Dec.  752. 

11  ;.s(?oiKs//i.~  Ellis  V.  Esson,  50  Wis.  138,  6 
N.  W.  518,  36  Am.  Rep.  830. 

See  42  Cent.  Dig.  tit.  "  Release,"  §  71. 

23.  Miller  v.  Fenton,  11  Paige  (N.  Y.)  18. 

24.  See  supra,  V,  A,  2. 

25.  Alahama. —  Scruggs  v.  Bibb,  33  Ala. 
481. 

Connecticut. —  Drake  v.  Starks,  45  Conn. 
96;  Fuller  v.  Burrel,  2  Root  296;  Howel  V. 
Seaman,  1  Root  383,  holding  that  a  release  of 
all  debts,  dues,  and  demands  discharges  a 
note  given  for  the  interest  of  another  note, 
although  the  note  for  the  principal  was  ex- 
cepted in  the  release. 

Illinois. —  See  Martin  v.  Rhea,  32  111.  App. 
636. 

Massachuheiis. — Clark  v.  Roberts,  180  Mass. 
259,  62  X.  E.  253. 

Mississippi. —  Dunlap  v.  Petrie,  35  Miss. 
590. 

Pennsylvania. —  Derrickson  v.  Cady,  7  Pa. 
St.  27. 

See  42  C.-rt.  Dig  tit.  "  Release,"  §  74. 

General  release  as  including  demand  for 
property. — A  release  from  all  claims  and  de- 
mands of  every  name  and  nature  will  cover 
all  articles  of  property  known  by  the  releasor 
at  the  time  to  be  held  and  claimed  by  the 
releasee  as  his  own.  Little  Rock,  etc.,  R.  Co., 
V.  Page,  35  Aik.  304;  Moss  v.  Moss,  95  111. 
449.  And  see  Sawyer  v.  Haley,  6  Gray  (Mass.) 
243.  But  see  Naglce's  Estate,  10  Pa.  Co.  Ct. 
525,  where  claimant  executed  to  decedent  a 
release  of  a  clnim  for  services  as  housekeeper; 
also  "  any  other  account,  matter  or  thing 
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release  includes  the  particular  claims  specified;^®  and  as  a  rule  none  others.^^ 


Avliatsoever,"  and  it  was  held  not  to  preclude 
claimant  from  setting  up  a  claim  against 
decedent's  estate  for  stock  belonging  to  her, 
but  standing  in  liis  name. 

26.  Alabama. —  Murphy  v.  Black,  (1906) 
41  So.  877. 

Connecticut. —  Allen  v.  Ruland,  79  Conn. 
405,  65  Atl.  138;  Kowan  v.  Sharp's  Rifle  Mfg. 
Co.,  31  Conn.  1. 

Illinois. —  Gourley  West  Chicago  St.  R. 
Co.,  96  111.  App.  68. 

Indiana. —  Jloerger  v.  Citizens'  St.  R.  Co., 
36  Ind.  App.  662,  76  N.  E.  328. 

loica. —  Nason  v.  Chicago,  etc.,  R.  Co., 
(1908)  118  N.  W.  751. 

Kentucky. — Illinois  Cent.  R.  Co.  v.  Vaughn, 
Ills.  W.  707,  33  Ky.  L.  Rep.  906. 

Louisiana. —  Kelly  v.  Homer  Compress  Co., 
110  La.  983,  35  So.  256. 

Michigan. — 'See  Loth  v.  Friederick,  95 
Mich.  598,  55  N.  W.  369. 

New  J  ert^ey. —  Zdancewicz  v.  Burlington 
County  Traction  Co.,  (Sup.  1908)  71  Atl. 
123. 

Neio  Yorh. —  Conion  v.  Hearn,  96  N.  Y. 
App.  Div.  608,  88  N.  Y.  Suppl.  570. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Chumlea, 
(Civ.  App.  1901)  61  S.  W.  524. 

United  States. —  U,  S.  v.  William  Cramp, 
etc..  Ship,  etc.,  Bldg.  Co.,  206  U.  S.  118,  27 
S.  Ct.  676,  51  L.  ed.  984  [reversing  41  Ct.  CI. 
164]. 

See  42  Cent.  Dig.  tit.  "Release,"'  §  78. 
Effect  of  release  on  other  obligations. — ^A 

father  devised  a  home  to  one  of  his  daugh- 
ters, subject  to  a  mortgage  held  by  his 
brother.  The  latter,  who  desired  to  provide 
for  his  brother's  family,  required  his  wife, 
in  making  a  disposition  of  his  property  in  her 
favor,  to  execute  a  bond  to  pay  to  this  daugh- 
ter two  thousand  dollars,  and  the  balance  due 
on  the  mortgage.  Thereafter,  when  the  daugh- 
ter knew  nothing  of  the  existence  of  the  bond, 
the  uncle's  wife  executed  a  release  of  the 
mortgage.  The  uncle  had  never  sought  to 
collect  the  mortgage.  On  the  death  of  his 
wife  her  administrator  paid  the  two  thousand 
dollars.  It  was  held  that  the  release,  as  it 
efl'ected  the  purpose  of  the  uncle,  discharged 
the  obligation  in  the  bond  to  pay  the  balance 
due  on  the  mortgage.  Harris  v.  Dodge,  72 
Md.  186,  19  Atl.  597.  Where  a  condition 
was  to  pay  to  the  obligee  fifty  dollars  within 
a  year  or  to  save  him  harmless  from  a  cer- 
tain note,  a  release  from  liability  in  respect 
of  the  note  was  a  discharge  of  the  liability 
to  pay  the  money.  Smith  v.  Durell,  16  N.  H. 
344,  41  Am.  Dec.  732. 

Conditions  of  release. —  Where  plaintiff 
executed  a  valid  contract  of  release  for  in- 
juries, and  accepted  benefits  thereunder,  he 
released  defendant  from  liability  for  the  in- 
juries, although  full  tender  of  the  payments 
due  under  the  contract  was  not  made.  John- 
son V.  Charleston,  etc.,  R.  Co.,  58  S.  C.  488, 
36  S.  E.  851.  An  action  against  an  insurance 
company  for  damages  sustained  through  its 
fraudulent  representations,  inducing  a  release 


of  liability  for  a  loss,  is  in  affirmance  of  the 
release,  and  hence  does  not  violate  a  provision 
therein  that  plaintiff  will  warrant  and  de- 
fend the  payment  made  thereunder  against 
any  and  all  claimants  whatsoever.  Wabash 
Valley  Protective  Union  v.  James,  8  Ind.  App. 
449,  35  N.  E.  919.  Plaintiff,  having  a  claim 
against  defendant  for  personal  injuries,  exe- 
cuted a  written  release,  in  which  defendant 
agreed  to  employ  plaintiff  so  long  as  it  saw 
fit,  but  did  not  deliver  it,  but  went  to  work 
oil  defendant's  oral  agreement  to  employ  him 
for  life,  and  thereafter  delivered  the  release. 
It  was  held  that,  as  the  written  agreement 
Avas  not  complete  till  delivery,  it  was  subse- 
quent to  the  oral  agreement,  and  superseded 
it,  so  that  plaintiff  had  no  rights  under  the 
latter.  Boggs  v.  Pacific  Steam  Laundry  Co., 
171  Mo.  282,  70  S.  W.  818.  Where,  in  con- 
sideration of  wages  "  during  disability,"  nec- 
essary nurse  hire  and  doctor's  bills  resulting 
from  present  disability,  and  employment  when 
recovered,  plaintiff  released  defendant  from 
liability  for  an  injury  sustained,  which  oom- 
sisted  of  a  broken  leg,  making  plaintiff  a 
cripple,  the  term,  "  during  disability,"  was 
not  limited  to  the  time  that  a  nurse  and 
doctor  were  required.  American  Quarries  Co. 
Lay,  37  Ind.  App.  386,  73  N.  E.  608. 

27.  Arkansas. —  St.  Louis  Southwestern  R. 
Co.  V.  Stringer,  74  Ark.  425,  86  S.  W.  280. 

Maryland. —  Spalding  v.  Brent,  3  Md.  Cli. 
411. 

New  Jersey. —  Seymour  v.  Long  Dock  Co., 
20  N.  J.  Eq.  396  (release  of  damages  for 
breach  of  contract  held  not  a  release  of  claim 
for  extra  work)  :  Cooper  v.  Cooper,  9  N.  J. 
Eq.  506. 

Neiu  York.— ^ohle  ?;.  Kelly,  40  N.  Y.  415; 
Robinson  v.  Passavant,  73  Hun  138,  26  N.  Y. 
Suppl.  128  [affirmed  in  147  N.  Y.  714,  42 
]Sr.  E.  725]  ;  Rosboro  v.  Peck,  48  Barb.  92 
(holding  that  a  release  of  a  person  from  "  all 
claims  and  demands  on  account  of  our  late 
partnership "  does  not  bar  an  action  by  the 
releasor  against  the  releasee  to  recover  back 
the  sum.  of  money  alleged  to  have  been  paid 
by  mistake  on  a  sale  by  the  latter  to  the 
former  of  his  interest  in  a  copartnership)  ; 
Dakin  i\  Williams,  17  Wend.  447  [affirmed 
in  22  Wend.  201]. 

PennsyJi-ania. —  Reigart  Ellmaker.  14 
Serg.  &  R.  121 ;  Epley  i:  Witherow,  7  Watts 
163. 

South  Carolina. —  Sims  v..  Sims,  2  Hill  Eq. 
61. 

United  States. — ^  Texas,  etc.,  R.  Co.  v. 
Dashiell,  198  U.  S.  521,  25  S.  Ct.  737,  49 
L.  ed.  1150. 

See  42  Cent.  Dig.  tit.  "Release,"  §  78. 

Release  of  future  claims  does  not  release 
claims  alreadv  accrued.  Sweenev  r.  INIontana 
Cent.  R.  Co.',  25  Mont.  543,  65  Pac.  012. 
And  see  Master  and  Servant,  26  Cyc.  1097, 
note  20. 

Effect  of  release  on  other  obligations. — 

When  two  ex'nnite  a  bond  for  titles,  and  the 
obligee  afterward  accepts  a  deed  executed  by 
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A  release  executed  "pendente  lite  ordinarily  releases  the  demand  in  suit.^^  The 
release  of  a  claim  ex  contractu  does  not  release  an  allied  claim  in  tort.^^  A  release 
cannot  operate  to  discharge  a  promise  of  which  it  was  the  consideration.^^ 

2.  Demands  Not  Known  or  Contemplated.  A  release  ordinarily  covers  only 
such  claims  as  were  within  the  contemplation  of  the  parties. Consequently 
a  demand  of  which  the  parties  were  ignorant  when  the  release  was  given  is  not 
as  a  rule  embraced  therein. If,  however,  a  demand  falls  within  the  fair  terms  of 
the  release  it  is  discharged  thereby,  whether  or  not  it  was  contemplated  by  the 
parties,^^  and  whether  or  not  they  were  aware  of  its  existence. 

3.  Demands  Subsequently  Accruing  or  Maturing.  Demands  originating  at  the 
time  a  release  is  given     or  subsequently,^®  and  demands  subsequently  matur- 


one  of  them  and  a  third  person,  and  subse- 
quently releases  the  obligor  who  executed  the 
deed  from  all  the  covenants  therein  contained, 
the  release  does  not  affect  the  liability  of  the 
obligors  on  their  bond.  Johnson  v.  Collins, 
20  Ala.  435.  A  bond  and  mortgage  were  given 
plaintiff  to  secure  firm  debts.  After  the 
death  of  a  partner  plaintiff  compromised  with 
the  surviving  partner,  and  gave  to  him  a 
sealed  instrument  releasing  and  discharging 
him  from  all  several  liability  on  account  of 
the  bond  and  mortgage  and  all  other  dealings 
whatsoever,  and  from  all  ioint  liability  on 
account  thereof,  and  notes  and  other  dealings 
in  connection  with  the  firm,  or  for  any  cause 
whatever,  jointly  with  the  decedent  or  other- 
wise, but  not  intending  to  affect  or  discharge 
the  liability  of  the  decedent  or  his  estate,  or 
to  affect  or  discharge  any  other  security  for 
any  of  the  demands  otlier  than  the  personal 
liability  of  the  survivor.  After  the  execution 
of  the  bond  and  mortgage  a  company  pur- 
chased a  portion  of  the  premises  covered 
thereby,  receiving  a  warranty  deed.  There- 
after it  released  the  surviving  partner  and 
the  personal  representatives  of  the  decedent 
from  liability  on  the  covenants  in  the  deed. 
It  was  held  that  such  release  from  liability 
on  the  covenants  in  the  deed  did  not  release 
the  grantors  from  their  liability  to  pay  the 
mortgage,  and  prevent  the  company  from  re- 
covering from  them  any  amount  which  it 
might  be  compelled  to  pay  to  relieve  the  land 
from  the  lien  thereof.  Murrav  v.  Fox,  39 
Hun  (N.  Y.)  108  ^affirmed,  in  104  N.  Y.  382]. 

28.  Indiana. —  Thomas  v.  Wilson,  6  Blackf. 
203. 

Masmchusctts. —  Klopot  v.  Metropolitan 
Stock  Exch.,  188  Mass.  335,  74  N.  E.  596. 

Ne70  Hampshire. —  See  Grafton  v.  Follans- 
bee,  16  N.  H.  450,  41  Am.  Dec.  736,  holding 
that  the  vote  of  a  town  releasing  "  from  his 
liabilities  to  the  town  in  his  official  capacity 
relative  to  the  suit  "  the  person  who  brought 
it  in  the  name  of  the  town  exempts  him  from 
all  claim  for  costs  therein. 

North  Carolina. —  Stinson  v.  Moody,  48 
N.  C.  53. 

Oregon.— ThomSiS  V.  Booth-Kelly  Co.,  (1908) 
97  Pae.  1078. 

Texas. — ^  Chouquette  v.  McCarthy,  (Civ. 
Apn.  1900)  56  S.  W.  956. 

See  42  Cent.  Dig.  tit.  "Release."  §§  74,  78. 

But  see  Learned  v.  Bellows,  8  Vt.  79,  hold- 
ing that  a  receipt  "  in  full  of  all  demands, 
notes,  and  accounts,  up  to  this  date,"  exe- 
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cuted  pending  a  suit,  does  not  operate  as  a 
release  proper  of  such  suit;  that  it  will  be 
construed  according  to  the  intention  of  the 
parties,  explained  by  testimony  aliunde. 

29.  Davis  v.  Diamond  Carriage,  etc.,  Co., 
146  Cal.  59,  79  Pac.  596;  Bigbee  v.  Coombs, 
64  Mo.  529;  Hanson  v.  Fowle,  11  Fed.  Cas. 
No.  6,042,  1  Sawy.  539;  Payne  v.  Allen,  19 
Fed.  Cas.  No.  10,855,  1  Sprague  304. 

30.  Allen  v.  Frisbee,  2  Root  (Conn.)  76; 
Hill  V.  Whidden,  158  Mass.  267,  33  N.  E.  526. 
And  see  Drake  v.  Starks,  45  Conn.  96. 

31.  McColl  V.  Jackson  Iron  Co.,  98  Mich. 
482,  57  N.  W.  578 ;  Crumley  v.  Webb,  44  Mo. 
444,  100  Am.  Dec.  304;  Van  Brunt  v.  Van 
Brunt,  3  Edw.  (N.  Y.)  14;  Mclntyre  v.  Wil- 
liamson, 1  Edw.  (N.  Y.)  34;  Naglee's  Estate, 
10  Pa.  Co.  Ct.  525. 

32.  Cottrell's  Estate,  11  Phila.  (Pa.)  93; 
Gist  V.  Gist,  Bailey  Eq.  (S.  C.)  343;  Church 
Cooperage  Co.  v.  Pinkney,  163  Fed.  653  [re- 
versed on  other  grounds  in  170  Fed.  266]. 

Rule  applied  to  personal  injuries  subse- 
quently appearing  see  Och  v.  Missouri,  etc., 
R.  Co.,  130  Mo.  27,  31  S.  W.  962,  36  L.  R.  A. 
442 ;  Texas,  etc.,  R.  Co.  v.  Dashiell,  198  U.  S. 
521,  25  S.  Ct.  737,  49  L.  ed.  1150  [affirming 
128  Fed.  23,  62  C.  C.  A.  531];  Lumley  v. 
Wabash  R.  Co.,  76  Fed.  66,  22  C.  C.  A.  60; 
Union  Pac.  R.  Co.  v.  Artist,  60  Fed.  365,  9 
C.  C.  A.  14,  23  L.  R.  A.  581.  And  see  Ellen 
V.  Great  Northern  R.  Co.,  17  T.  L.  R.  338,  49 
Wkly.  Rep.  395. 

33.  Palmer  v.  Corbln,  1  Root  (Conn.)  271; 
Sherburne  v.  Goodwin,  44  N.  H.  271. 

34.  Kirchner  v.  New  Home  Sewing  Ma-ch. 
Co.,  135  N.  Y.  182,  31  N.  E.  1104;  Slayton  v. 
Hemken,  91  Hun  (N.  Y.)  582,  36  N.  Y.  Suppl. 
249;  Qucbe  v.  Gulf,  etc.,  R.  Co.,  98  Tex.  6,  81 
S.  W.  20,  66  L.  R.  A.  734  [affirm,ing  (Civ. 
App.  1903)  77  S.  W.  442];  Hoffmann  v.  East- 
ern Wisconsin  R.,  etc.,  Co.,  134  Wis.  603,  115 
N.  W.  383. 

35.  Drake  v.  Starks,  45  Conn.  96.  And 
see  cases  cited  supra,  note  30. 

36.  Colorado. —  Mouat  f.  Hildebrand,  15 
Colo.  382,  24  Pac.  1042. 

Connecticut. — Drake  v.  Starks,  45  Conn.  96. 

Illinois. —  Ramey  v.  Baltimore,  etc.,  R.  Co., 
235  111.  502,  85  N.  E.  639;  Lucas  v.  Driver, 
17  111.  109. 

KentucJcy. —  Limestone  Bank  v.  Penick,  2 
T.  B.  Mon.  98,  15  Am.  Dec.  136. 

Massachusetts. —  West  v.  Morris,  98  Mass. 
353 ;  Francis  v.  Boston,  etc..  Milling  Corp.,  4 
Pick.  365 ;  Gibson  v.  Gibson,  15  Mass.  106,  8 
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ing,"  are  not  as  a  rule  discharged  by  the  release,  unless  expressly  embraced 
therein  or  falling  within  the  fair  import  of  the  terms  employed. 

4.  Contingent  or  Expectant  Interests.  A  release  given  by  an  heir,  devisee, 
distributee,  or  legatee  is  valid,  and  operates  as  an  extinguishment  of  his  interest 
in  the  estate,^^  although  the  rule  was  subject  to  some  qualification  at  common 


Am.  Dec.  94;  Hastings  i\  Dickinson,  7  Mass. 
153,  5  Am.  Dec.  34. 

Mississippi. — Yazoo,  etc.,  R.  Co.  v.  Smith,  90 
Miss.  44,  43  So.  611,  10  L.  R.  A.  N.  S.  1202. 

Neiu  Jersey. —  Church  of  Holy  Communion 
V.  Paterson  Extension  R.  Co.,  68  N.  J.  L.  399, 
53  Atl.  449,  1079;  Valentine  v.  New  Jersey 
Cent.  R.  Co.,  29  N.  J.  60. 

New  York. —  New  York  Nat.  Bank  v. 
Helm-Campbell  Co.,  109  N.  Y.  Suppl.  673. 

Pennsylvania. —  Robeson  v.  Schuylkill  Nav. 
Co.,  3  Grant  186;  Evesson  v.  Ziegfeld,  22  Pa. 
Super.  Ct.  79. 

Tennessee. —  Cocke  v.  Stuart,  7  Peck  137. 

See  42  Cent.  Dig.  tit.  "Release,"  §§  76,  79. 

37.  Law  V.  Bentlev,  25  111.  52;  Hatfield 
V.  Followay,  (Ky.)  113  S.  W.  853. 

38.  Georgia. —  New  v.  Southern  R.  Co.,  116 
Ga.  147,  42  S.  E.  391,  59  L.  R.  A.  115,  where 
a  father's  release  of  future  claim  for  injury 
to  child  was  held  to  include  future  claim  for 
death  resulting  from  injury. 

Illinois.—  Illinois  Cent.  R.  Co.  v.  Allen,  39 
111.  205. 

Kansas. —  Kansas  City,  etc.,  R.  Co.  v.  Hicks, 
30  Kan.  288,- 1  Pac.  396. 

Massachusetts. —  Merrifield  v.  Baker,  II 
Allen  43. 

Missouri. —  Equitable  F.  &  M.  Ins.  Co.  V. 
St.  Louis,  etc.,  R.  Co.,  134  Mo.  App.  48,  114 
S.  W.  546. 

New  York. — ^Van  Rensselaer  v.  Albany,  etc., 
R.  Co.,  3  Thomps.  &  C.  620  {affirmed  in  62 
N.  Y.  65];  Vedder  v.  Vedder,  1  Den.  257. 

Oregon. —  Thomas  v.  Booth-Kelly  Co., 
(1908)  97  Pac.  1078. 

Pennsylvania. —  Currier  v.  Bilger,  149  Pa. 
St.  109,  24  Atl.  168  (holding  that  the  accept- 
ance of  fifteen  dollars  "  in  full  "  for  "  dam- 
age sustained  by  bull  hooking  horse  "  is  a  bar 
to  an  action  to  recover  the  value  of  the  horse 
upon  his  subsequent  death)  ;  Updegrove  v. 
Pennsylvania,  etc.,  R.  Co.,  132  Pa.  St.  540,  19 
Atl.  283,  7  L.  R.  A.  213;  Hoffeditz  v.  South 
Pennsylvania  R.,  etc.,  Co.,  129  Pa.  St.  264,  18 
Atl.  125;  Hcnniss  v.  Page,  3  mart.  275; 
Pennsylvania  R.  Co.  v.  Friday,  4  Pennyp. 
158;  Davis  v.  Wheeling,  etc.,  R.  Co.,  26  Pa. 
Super.  Ct.  364. 

South  Carolina. — Kennerty  v.  Etiwan  Phos- 
phate Co.,  17  S.  C.  411,  43  Am.  Rep.  607. 

Texas.— Qvili,  etc.,  R.  Co.  v.  Thornton, 
(Civ.  App.  1908)   109  S.  W.  220. 

See  42  Cent.  Dig.  tit.  ''Release,"  §§  76,  79. 

Demands  subsequently  maturing. — A  con- 
tract between  lessor  and  lessee,  by  which  they 
*'  release  and  relieve  one  another  from  all  the 
terms  and  obligations  "  of  the  lease,  "  and  the 
same  are  to  stand  for  naught  from  this  time," 
releases  an  obligation  of  the  lessee  to  pay 
taxes  not  then  due  or  payable,  altliough  pre- 
viously assessed.  Henry  v.  Chrisinger,  76 
Iowa  126,  40  N.  W.  121.    In  a  release  the 


words  "  I  acquit  him  of  every  demand,"  dis- 
charge the  whole  debt,  as  well  that  part  that 
is  to  fall  due  at  a  future  date  as  that  which 
is  past  due.  Arnold  v.  Park,  8  Bush  (Ky.)  3. 
The  principal  in  a  note  incurs  an  obligation 
to  indemnify  the  surety,  which  the  latter's 
release  to  the  principal  may  bear  upon  as  a 
present  right  to  take  effect  in  the  future. 
Limestone  Bank  v.  Penick,  2  T.  B.  Mon. 
(Ky.)  98,  15  Am.  Dec.  136.  A  receipt,  for  a 
small  sum,  in  full  of  all  demands  to  this 
date,"'  operates  as  a  discharge  from  the  pay- 
ment of  an  existing  promissory  note,  although 
a  present  right  of  action  thereon  has  not  ac- 
crued.   Cash  V.  Freeman,  35  Me.  483. 

39.  Illinois.— Cxum  v.  Sawyer,  132  111.  443, 
24  N.  E.  956.. 

Louisiatia. —  Haydel  v.  Roussel,  1  La.  Ann. 
35,  holding  that  a  receipt  given  by  an  heir 
for  a  certain  sum,  "  in  full  payment  of  the 
principal  and  interest  coming  to  him  from  a 
particular  succession,"  will  be  considered,  in 
the  absence  of  any  evidence  of  a  contrary  in- 
tention, as  extending  to  all  his  claims  as  heir 
of  the  deceased. 

iliawe.— Curtis  v.  Curtis,  40  Me.  24,  63 
Am.  Dec.  651. 

Massachusetts. —  Daniels  v.  Pratt,  143  Mass. 
216,  10  N.  E.  166  (holding  that  the  release 
by  an  adopted  daughter  of  the  testator  of 
any  and  all  claims  against  his  estate  is  a  re- 
lease of  any  and  all  claims  against  the  in- 
terest of  the  testator  in  the  endowment  fund 
of  mutual  benefit  associations  of  which  he 
was  a  member)  ;  Trull  v.  Eastman,  3  Mete. 
121,  37  Am.  Dec.  126  (holding  that  a  release 
of  "  all  the  right,  title  or  interest "  which  the 
releasor  "  has,  or  may  have  in  or  unto  the 
estate  of  his  father,  whether  the  same  may 
fall  to  him  by  will  or  heirship,"  includes  fur- 
ther rights  to  be  acquired  by  the  releasor ) . 
See,  however,  Frost  v.  Brigham,  139  Mass.  43, 
29  N.  E.  217  (holding  that  a  release  to  an 
executor  by  an  heir  and  devisee  of  "  all  my 
right,  title,  and  interest  as  heir  at  law  .  .  . 
or  as  devisee  or  legatee  "  under  the  will,  does 
not  include  a  note  given  by  the  testator  to 
the  heir)  ;  Lyman  v.  Clark,  9  Mass.  235 
(where  a  distributee,  having  a  demand  on  an 
executor  for  a  legacy  of  £50,  and  another  de- 
mand for  twenty-five  dollars,  being  her  dis- 
tributive share  of  a  legacy  given  to  her  de- 
ceased sister,  executed  a  release,  with  the 
others  entitled  to  like  distributive  sliares,  in 
which,  after  reciting  that  they  had  received  of 
the  executor  twenty-five  dollars  each  "as  her 
proportion,"  etc.,  they  acquit  and  discharge 
the  executor  fvom  all  demands  on  him,  and  it 
was  held  that  tlie  release  discharged  merely 
the  demand  mentioned,  and  not  the  legacy 
of  £50). 

Minnesota. —  Tavlor  v.  Horst,  52  !Minn. 
300,  54  N.  W.  734.' 
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law,  where  a  release  of  a  possibility  is  void  and  a  release  can  operate  only  on  a 
vested  right.^'^ 

5.  Releasor  or  Releasee  Acting  in  Representative  Capacity.  A  general 
release  given  by  a  person  individually  does  not  ordinarily  include  demands  held 
by  him  in  a  representative  capacity.*^  On  the  other  hand  a  release  given  by  a 
person  in  his  representative  capacity  does  not  include  demands  due  him  per- 
sonally.^^ 

6.  Release  of  Debt  as  Affecting  Security.  The  release  of  a  debt  ordinarily 
discharges  all  collateral  securities.^^ 

VI.  Procedure. 

A.  Pleading  —  l.  Anticipating  Defense.  A  release  is  a  matter  of  defense 
and  should  not  be  pleaded  in  the  complaint  in  anticipation  of  defense,  but  if  it 
is,  such  allegations  may  be  regarded  as  surplusage  and  will  not  render  the  com- 
'plaint  bad  on  demurrer;  but  if  a  release  is  something  more  than  a  receipt,  and 
is  of  such  character  that  only  equity  can  correct  or  conceal  it,  plaintiff  may  antic- 
ipate the  affirmative  defense  to  be  made  out  by  the  instrument,  and  in  a  separate 
count  ask  for  its  correction  or  cancellation,  or  may  in  his  reply  raise  the  issue 
of  fraud,  mistake,  or  surprise.*^ 

2.  Necessity  of  Specially  Pleading  Release  —  a.  Rule  Stated.  As  a  general 
rule  a  release  of  a  cause  of  action  is  not  available  as  a  defense  unless  specially 
pleaded;     but  a  release  need  not  be  specially  pleaded  in  an   action  on  the 


'New  Tor/r.— Miller  i\  Emans,  19  N.  Y.  384 
[overruling  Edwards  v.  Varick,  5  Den.  664; 
Jackson  v.  Waldron,  13  Wend.  178;  Pelletreo'^ 
V.  Jackson,  11  Wend.  110];  Diiryea  v.  Mes- 
senger, 2  Tliomps.  &  C.  677. 

Pennsylvania. —  Power's  Appeal,  63  Pa.  St. 
443;  Stump's  Estate,  2  Woodw.  162.  See, 
however,  Dampf's  Appeal,  97  Pa.  St.  371; 
Rapp  V.  Rapp,  6  Pa.  St.  45 ;  Shepley  v.  Lytle, 
6  Watts  500  (holding  that  a  release  of  a 
legacy  cannot  be  construed  to  embrace  a  re- 
lease of  a  devise  of  real  estate,  although  the 
money  received  was  in  amount  greater  than 
the  legacy)  ;  Reilly  v.  IDaly,  2  Pa.  Super.  Ct. 
540  (holding  that  a  release  by  distributees 
of  the  balances  determined  on  the  accounting 
does  not  release  a  promise  by  the  executor  to 
pay  them  certain  moneys  outside  of  such  bal- 
ances ) . 

South  Carolina. —  Ex  p.  Johnson,  25  S.  C. 
106,  holding  that  wliere,  by  a  compromise  ap- 
proved by  judgment  of  the  circuit  court, 
plaintiff  released  and  discharged  all  her  in- 
terest in  her  father's  estate,  a  fund  derived 
and  held  by  one  of  the  executors  as  trustee 
for  her  under  her  father's  will  was  also  re- 
leased. 

See  42  Cent.  Dig.  tit.  "Release,"  §§  3,  81. 
And  see  Assigistments,  4  Cyc.  15;  Deeds,  13 
Cyc.  529;  Descent  and  Distkibution,  14 
Cyc.  131. 

40.  Crawford  v.  Lockwood,  9  How.  Pr. 
(N.  Y. )  547,  holding  that  a  release  cannot 
operate  on  a  contingent  right  or  mere  pos- 
sibility. 

Assignment  of  expectancies  or  mere  possi- 
bilities see  Assignments,  4  Cyc.  15. 

41.  Wiggins  v.  Norton,  R.  M.  Char  It. 
(Ga.)  15;  Ege's  Appeal,  3  Watts  (Pa.)  495. 

It  may  do  so,  however.   Sherburne  v.  Good- 
win, 44  N.  H.  271. 
Release  by  personal  representative  see  also 
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43.  Trow  V.  Shannon,  78  N.  Y.  446;  Hicks 
V.  Kenan,  139  N.  C.  337,  51  S.  E.  941. 

43.  Smith  v.  Durell,  16  N.  H.  344,  41  Am. 
Dec.  732;  Atwater  v.  Underbill,  22  N.  J.  Eq. 
599  (so  holding  as  to  collateral  security  given 
by  a  third  person)  ;  Blodgett  v.  Wadhams, 
Lalor  (N.  Y.)  65;  National  Mut.  Bldg.,  etc., 
Assoc.  V.  Blair,  98  Va.  490,  36  S.  E.  513. 
And  see  Pledges,  31  Cyc.  853;  Mortgages, 
27  Cyc.  1404. 

Otherwise  if  the  parties  so  intend.  Pierce 
i\  Sweet,  33  Pa.  St.  151. 

44.  Hedlun  v.  Holy  Terror  Min.  Co.,  16 
S.  D.  261,  92  N.  W.  31;  Trotter  v.  Mutual 
Reserve  Fund  Life  Assoc.,  9  S.  D.  596,  70 
N.  W.  843,  62  Am.  St.  Rep.  887.  And  see 
Gould  V.  Gould,  36  Barb.  (N.  Y.)  270. 

45.  Cardwell  v.  Stuart,  92  Mo.  App.  586, 
111  Mo.  App.  478,  86  S.  W.  471. 

46.  California. — Grunwald  v.  Freese,  (1893) 
34  Pac.  73;  Coles  v.  Soulsby,  21  Cal.  47. 

Florida. —  See  Punta  Gorda  Bank  v.  St. 
Meade  State  Bank,  52  Fla.  399,  42  So.  846, 
holding  that  the  defense  of  a  discharge  from 
a  contract  cannot  be  raised  by  demurrer  to 
the  declaration  where  the  allegations  of  the 
declaration  are  inconsistent  with  the  dis- 
charge, but  under  such  circumstances,  the 
discharge,  to  be  available,  must  be  pleaded. 

Louisiana. —  Consolidated  Fruit  Jar  Co.  V. 
Navra,  33  La.  Ann.  995. 

Missouri. —  Cooke  v.  Kansas  City,  etc.,  R. 
Co.,  57  Mo.  App.  471. 

il/owiana.— Collier  v.  Field,  2  Mont.  320. 

New  York. —  Rosenthal  v.  Rudnick,  84 
N.  Y.  App.  Div.  611,  82  N.  Y.  Suppl.  1004 
(holding  that  a  general  release,  purporting  to 
discharge  defendants  from  liability  under  an 
agreement  involved  in  suit,  is  not  admissible 
in  the  absence  of  any  averment  of  payment  or 
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case/^  and  although  a  release  may  be  pleaded  specially  in  assumpsit/^  it  may 
also  be  given  in  evidence  mider  a  plea  of  non  as  sump  sit. '^^ 

b.  Necessary  Averments.  An  averment  that  the  releasor, or  his  agent/^ 
released  the  releasee  is  a  mere  conclusion  of  law,  and  the  answer  is  not  good  unless 
the  facts  are  pleaded  showing  a  release.  Defendant  must  set  out  the  considera- 
tion upon  which  the  release  was  made,^^  fully  and  with  certainty,^^  and  there 
must  be  an  averment  that  the  release  embraced  the  matter  in  controversy,^* 


discharge  in  the  answer)  ;  Horton  v.  Horton, 
S3  Hmi  213,  31  N.  Y.  Suppl.  588';  Hitchcock 
i\  Carpenter,  9  Johns.  344. 

Pennsylvania. —  Jolnison  V:  Kerr,  1  Serg,  & 
R.  25. 

Texas. —  Marley  v.  McAnelly,  17  Tex.  658. 
See  42  Cent.  Dig.  tit.  "  Release,"  §  87*. 
But  in  an  action  by  one  member  of  a  firm, 

if  the  complaint  contains  averments  tending 
to  show  that  there  had  been  an  unauthorized 
settlement  with  the  other  member  of  the  firm, 
and  plaintiJff  introduces  in  evidence  a  release 
executed  by  the  other  member  to  defendant, 
plaintiff  cannot  object  that  the  release  has 
not  been  pleaded  by  defendant,  who  by  virtue 
thereof  seeks  relief  from  liability.  Hawn  v. 
Seventy-Six  Land,  etc.,  Co.,  74  Cal.  418,  16 
Pac.  196. 

Where  there  are  joint  promisors,  a  release 
of  one  must  be  pleaded  by  the  party  wishing 
to  discharge  himself  by  such  act.  Harvey  v. 
Sweasv,  4  Humphr.  (Tenn.)  449.  And  see 
Wall  V.  Galvin,  80  Ind.  447,  holding  that  an 
action  by  the  joint  obligees  on  a  bond  against 
the  joint  obligors  will  not  be  dismissed  upon 
the  filing  by  one  of  the  obligees  of  a  motion 
to  dismiss  as  to  himself,  and  a  release  by 
him  of  one  of  the  obligors,  and  the  other 
obligors,  to  avail  themselves  thereof,  must  set 
up  the  release  by  answer. 

Where  a  release  was  given  to  a  trustee  of 
all  grantor's  interest  in  the  trust  fund,  it 
inured  to  the  benefit  of  the  cestuis  que 
trustent,  and  not  the  trustee  individually, 
and  hence  the  trustee  was  not  obliged  to 
plead  or  rely  on  the  release  in  an  action  be- 
tween himself  and  parties  claiming  an  interest 
in  the  trust  fund.  Davison  v.  Tams,  30  Misc. 
(N.  Y.)  156,  63  N.  Y.  Suppl.  828. 

Waiver  of  failure  to  plead. —  Failure  of  a 
plea  to  set  forth  the  body  of  the  release  or  its 
exact  words  is  waived  by  plaintiff's  joining 
issue  thereon.  Wright  v.  Wilmington  City 
R.  Co.,  2  Marv.  (Del.)  141,  42  Atl.  440. 

47.  Brown  v.  Baltimore,  etc.,  R.  Co.,  6 
App.  Cas.  (D.  C.)  237;  Mattoon  Gas  Light, 
etc.,  Co.  V.  Dolan,  105  111.  App.  1  (holding 
that  in  actions  ex  delicto,  all  evidence  tending 
to  show  that  there  is  no  cause  of  action  may 
be  given  under  the  general  issue,  and  this 
includes  a  release)  ;  Chicago,  etc.,  Coal  Co.  V. 
Peterson,  45  111.  App.  507;  Shafer  v.  Stone- 
braker,  4  Gill  &  J.  (Md.)  345;  Johnson  v. 
Philadelphia,  etc.,  R.  Co.,  163  Pa.  St.  127, 
29  Atl.  854  (holding  that,  although  the  legis- 
lature has  termed  all  actions  ex  officio  tres- 
pass, and  limited  the  plea  to  not  guilty,  with 
notice  as  to  special  matter  or  equitable  de- 
fenses, still,  in  an  action  which  formerly  was 
trespass  on  the  case,  a  release  is  admissible 
under  the  general  issue). 


48.  See  Assumpsit,  Action  of,  4  Cyc.  350 
text  and  note  68. 

49.  Barr  v.  Perry,  3  Gill  (Md.)  313.  And 
see  Assumpsit,  Action  of,  4  Cyc.  354  text 
and  note  98. 

In  Michigan,  in  an  action  of  assumpsit, 
where  the  general  issue  was  pleaded  before  the 
adoption  of  circuit  court  rule  7,  providing 
that  an  affirmative  defense,  such  as  release,  • 
must  be  plainly  set  forth  in  a  notice  attached 
to  defenda.nt's  plea,  evidence  of  a  release  of 
defendant,  executed  for  a  valuable  considera- 
tion before  the  commencement  of  the  action, 
was  admissible.  Cleveland  V:  Rothschild,  132 
Mich.  625,  94  N.  W.  184. 

50.  Maness  v.  Henrv,  96  Ala.  454,  11  So. 
410;  Renihan  v.  Wright,  125  Ind.  536,  25 
N.  E.  822,  21  Am.  St.  Rep.  249,  9  L.  R.  A. 
514  (holding  that  where  the  answer  set  forth 
certain  acts  of  defendants  in  relation  to  the 
subject-matter  of  the  complaint,  and  alleged 
that  the  same  were  "  taken  and  received "  by 
plaintiffs  in  full  and  perfect  satisfaction  of 
all  wrongs  and  injuries  incident  thereto,  there 
being  no  averment  that  plaintiffs  agreed  to 
accept  such  acts  in  satisfaction,  a  demurrer 
should  be  sustained  to  this  part  of  the 
answer,  as  a  statement  of  a  mere  conclusion)  ; 
Kelso  V.  Fleming,  104  Ind.  180,  3  N.  E.  830; 
Glasscock  v.  Hamilton,  62  Tex.  143. 

A  plea  of  release  to  a  bill  for  an  account 
should  contain  an  averment  that  an  account 
has  been  rendered  and  payment  made,  where 
those  facts  are  denied  in  the  bill,  although 
the  release  recites  an  account  and  payment. 
Fish  V.  Miller,  5  Paige  (N.  Y.)  26. 

51.  Marshall  v.  Mathers,  103  Ind.  458,  3 
N.  E.  120. 

52.  Maness  v.  Henry,  96  Ala.  454,  11  So. 
410;  Swan  v.  Benson,  31  Ark.  728;  Franklin 
Bank  v.  Severin,  124  Ind.  317,  24  N.  E.  977; 
Camerbn  v.  Warbritton,  9  Ind.  351  (holding 
that  where,  in  an  action  by  a  surety  against 
the  principals  in  a  promissory  note,  to  recover 
money  paid  to  their  use,  one  of  defendants 
pleads  a  release  by  the  surety,  a  release  im- 
porting a  consideration  must  be  set  forth)  : 
Hale  p.  Grogan,  99  Ky.  170,  35  S.  W.  282, 
18  Ky.  L.  Rep.  46. 

In  setting  up  a  verbal  release,  the  pleader 
must  set  out  its  terms  and  consideration 
that  the  court  may  judge  of  its  validity. 
Hosier  v.  Eliason,  14  Ind.  523. 

If  the  consideration  was  executory  the  re- 
leasee must  plead  facts  showing  that  he  has 
complied  with  his  agreement.  Scott  v.  Scott. 
105  Ind.  584,  5  N.  E.  397. 

53.  Chicago,  etc.,  R.  Co.  v.  Miller,  76  Fed. 
439.  22  C.  C.  A.  264. 

54.  Voiles  v.  Beard,  58  Ind.  510;  Hale  r. 
Grogan,  99  Ky.  170,  35  S.  W.  282.  IS  Ky. 
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and  an  affidavit  of  defense  setting  up  a  release  is  insufficient  unless  either  a  copy  of 
the  release  is  annexed,  or  its  contents  are  disclosed,  or  there  are  some  particulars 
from  which  its  apphcabiUty  can  be  determined. In  those  states  in  which  a 
seal  is  necessary  to  a  release,^^  in  pleading  a  release  it  is  held  that  it  must  be  alleged 
to  be  under  seal."  It  is  not  necessary  to  allege  in  the  answer  that  the  release 
was  obtained  freely  and  without  fraud,  unless  the  bill  contains  allegations  of 
fraud  which,  if  true,  would  avoid  the  release. 

e.  Release  After  Action  Brought.  It  is  held  to  be  a  general  rule  that  a  release 
of  a  party  to  a  suit,  made  during  its  pendency  and  after  the  issues  are  joined, 
cannot  operate  as  a  defense,  unless  it  be  pleaded  specially  ipuis  darrein  contin- 
uance,^^ alleging  the  place  where  the  release  was  made,  and  the  day  of  the  last 
continuance;  but  a  general  release  given  after  the  commencement  of  a  suit 
need  not  be  pleaded  puis  darrein  continuance,  unless  a  plea  has  been  before  filed  in 
the  action,  nor  need  it  be  pleaded  in  bar  of  the  further  maintenance  of  the  suit,  but 
may  be  pleaded  in  bar  generally,    and  in  Uke  manner  as  a  release  need  not  be  spe- 


L.  Rep.  46;  Armour  v.  Edison  Electric 
Illuminating  Co.,  115  N.  Y.  App.  Div.  57, 
100  N.  Y.  Suppl.  009,  holding  that  in  an  ac- 
tion by  a  consumer  of  electricity  against 
the  electric  company  to  recover  sums  paid 
by  plaintiff  in  excess  of  the  charges  made 
by  defendant  to  others  for  similar  service,  an 
allegation  of  the  answer  that  prior  to  the 
action  plaintiff  settled  and  adjusted  all  ac- 
counts of  defendant  against  plaintiff  was 
insufficient  as  an  allegation  of  a  release. 
But  see  Cleveland,  etc.,  R.  Co.  v.  Hil- 
ligoss,  (Ind.  1908)  86  N.  E.  485  (hold- 
ing that  an  answer  in  an  action  against  a 
steam  raihvay  company  for  injuries  to  a 
street  car  conductor  in  a  collision  with  his 
car  at  a  grade-crossing,  which  alleges  that 
the  accident  resulted  from  the  joint  negli- 
gence of  the  street  railway  company  and  the 
steam  railway  company,  and  that  plaintiff 
for  a  valuable  consideration  released  the 
street  railway  company  from  liability,  and 
which  sets  forth  the  release  which  recites 
that  plaintifi'  in  consideration  of  the  agree- 
ment of  the  street  railway  company  to  re- 
employ him  released  the  street  railway  com- 
pany from  all  liability,  shows  at  least  the 
semblance  of  a  right  of  action  in  favor  of 
plaintiff  against  the  street  railway  company, 
and  bars  the  action  as  against  a  demurrer)  ; 
Mandt  Wagon  Co.  v.  Fuller,  etc.,  Mfg.  Co., 
120  Wis.  258,  97  N.  W.  958. 

55.  Reilly  v.  Dalv,  159  Pa.  St.  605,  28 
Atl.  493. 

56.  See  supra,  II,  B, 

57.  Griggs  v.  Voorhies,  7  Blackf.  (Ind.) 
561  (holding  that  in  debt  on  a  written  ob- 
ligation a  plea  of  release  should  allege  that 
the  release  was  under  seal)  ;  Bender  v.  Samp- 
son, 11  Mass.  42,  But  see  Illinois  Cent,  E. 
Co.  V.  Read,  37  111.  484,  87  Am.  Dec.  260, 
holding  that  a  release  ex  vi  termini  imports 
a  seal  which  need  not  therefore  be  pleaded. 

58.  McClane  v.  Shepherd,  21  N.  J.  Eq. 
76. 

Where  a  bill  charges  misrepresentation  and 
fraud  in  procuring  a  release,  and  defendant 
puts  in  a  plea  and  answer,  and  in  his  plea 
insists  on  the  release  in  bar,  without  noticing 
the  allegation  of  fraud,  although  in  the  an- 
swer it  was  fully  answered  and  denied,  the 
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plea  is  bad.    Allen  v.  Randolph,  4  Johns.  Ch. 
(N.  Y.)  693. 
On  a  bill  to  set  aside  a  release  for  fraud 

in  the  procurement  of  it,  a  plea  of  the  release 
must  be  supported  by  an  answer  denying 
directly  and  issuably  the  circumstances  of 
fraud  charged,  but  in  the  case  of  negative 
averments  as  to  matters  not  alleged  to  be  the 
act  of  the  releasee,  or  where  from  the  nature 
of  the  case  he  cannot  be  supposed  to  have 
any  personal  knowledge  of  the  subject  it  is 
sufficient  for  him  to  deny  the  facts  charged, 
upon  his  belief  only.  Bolton  v.  Gardner,  3 
Paige  (?sr.  Y.)  273. 

59.  Smithwick  v.  Ward,  52  N.  C.  64,  75 
Am.  Dec.  453. 

A  motion  to  dismiss  is  an  improper  mode 
of  raising  the  defense  of  a  release  after  de- 
fendant has  answered.  Miller  v.  Fenton,  11 
Paige  (N.  Y.)  18, 

Under  a  statute  abolishing  special  plead- 
ing, a  general  release  of  an  action  given 
after  the  commencement  of  the  action  need 
not  be  pleaded  specially,  but  may  be  set  forth 
in  a  brief  statement.  Wisheart  v.  Legro,  33 
N.  H.  177. 

60.  Field  i*.  Cappers,  81  Me.  36,  16  Atl. 
328,  10  Am.  St.  Rep.  237. 

61.  Wisheart  v.  Legro,  33  N.  H.  177  (hold- 
ing tliat  where  defendant  pleaded  the  general 
issue  he  might  file  therewith  a  brief  state- 
ment, setting  forth  a  general  release  and  set- 
tlement of  the  action  since  the  last  continu- 
ance, it  appearing  that  no  plea  had  been 
previously  filed)  ;  Kimball  v.  Wilson,  3  N.  H. 
96,  14  Am.  Dec.  342. 

Costs  as  condition  to  order  allowing  sup- 
plemental answer  alleging  release. — An  order 
allowing  defendant  to  file  a  supplemental  an- 
swer alleging  a  release  of  the  cause  of  action 
after  issue  joined,  and  after  the  case  has  been 
on  the  trial  calendar,  and  continued,  is  a 
proper  exercise*  of  discretion  (Guliano  v. 
Whitenack,  3  Misc.  (N.  Y.)  54,  22  K  Y. 
Supp],  560),  and  under  some  circumstances 
its  refusal  may  be  improper,  even  after  the 
case  has  been  opened  to  the  jury  (Seehorn  v. 
Big  Meadows,  etc..  Wagon  Road  Co.,  60  Cal. 
240,  holding  that  where,  after  a  case  had  been 
opened  to  the  jury,  defendant's  counsel  sought 
to  file  a  supplemental  pleading,  setting  up  a 
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cially  pleaded  in  case  or  assumpsit/^  so  a  release  obtained  after  suit  brought 
can  be  given  in  evidence  on  the  plea  of  non  assumpsit,  without  the  necessity  of 
filing  a  plea  puis  darrein  continuance/*  and  in  an  action  on  the  case  matter  occur- 
ring after  issue  joined  on  the  plea  of  the  general  issue  may  be  shown  in  evidence 
as  constituting  a  release,  without  a  plea  puis  darrein  continuance.^^  Although 
a  term  has  intervened  between  the  time  of  the  giving  of  the  release  and  the  time 
of  pleading  it,  a  plea  puis  darrein  continuance,  pleading  the  release,  may  never- 
theless be  filed;  ®^  and  a  release  given  by  a  party  after  the  first  decision  of  the 
case  and  a  review  of  it  in  the  court  above  may  be  set  up  by  an  amended  answer, 
and  taken  advantage  of  on  a  subsequent  hearing  in  the  court  below;  but  when 
a  plea  of  release  puis  darrein  continuance  is  adjudged  bad  on  demurrer,  a  repleader 
on  terms  is  discretionary  with  the  court. ®^ 

3.  Effect  of  Pleading  Release.  The  pleading  and  filing  of  a  release  of  an 
alleged  debt  by  the  alleged  debtor  constitutes  an  admission  that  the  debt  existed 
when  the  release  was  executed. 

4.  Reply  or  Demurrer  to  Answer.  A  plea  of  release  of  a  debt  sued  on,  which 
avoids  the  action,  and  which  plaintiff  is  not  bound  to  prove  in  the  first  instance, 
is  new  matter,  and,  if  set  forth  in  the  answer,  must  be  met  by  reply  or  demurrer,^** 
unless  another  mode  of  meeting  it,  as  by  affidavit,  is  provided  by  statute, and 


release  made  since  the  last  continuance  with- 
out the  knowledge  of  either  plaintiff's  or  de- 
fendant's attorneys,  but  which  the  latter 
learned  of  on  the  preceding  day,  the  refusal 
of  the  presiding  judge  to  allow  the  release  to 
be  pleaded  was  erroneous,  and  that  such  exer- 
cise of  his  discretion  would  be  reversed  and 
set  aside),  but  such  an  order  should  be  con- 
ditioned on  the  payment  of  costs  to  the  date 
of  the  order  (Gruliano  r.  Whitenack,  supra). 

62.  See  supra,  VI,  A,  2,  a. 

63.  See  supra,  VI,  A,  2,  a. 

64.  Nettles  v.  Sweazea,  2  Mo.  100;  Lyon 
V.  Marclay,  1  Watts  (Pa.)  271. 

65.  Chicago  v.  Babcock,  143  111.  358,  32 
N.  E.  271  {reversing  41  111.  App.  238  [fol- 
loioed  in  Ryan  v.  Baltimore,  etc.,  R.'  Co.,  60 
111.  App.  612)1];  G.  H.  Hammond  Co.  v 
Papke,  91  111.  App.  563  [affirmed  in  192  111. 
631,  61  N.  E.  910]  (holding  that  an  action 
on  the  case  for  personal  injuries  is  an  ex- 
ception to  the  general  rule  of  the  common 
law  that  a  matter  of  defense  which  arises 
after  suit  brought  and  after  plea  is  filed,  and 
either  before  replication  or  after  issue  joined, 
must  be  pleaded  puis  darrein  continuance; 
and  hence  a  release  for  such  injuries,  although 
not  specially  pleaded,  may  be  given  in  evi- 
dence under  the  general  issue)  ;  Lyon  v.  Mar- 
clay,  1  Watts  (Pa.)  271. 

66.  Nettles  v.  Sweazea,  2  Mo,  100;  Lyon 
V.  Marclay,  1  Watts  (Pa.)  271. 

67.  Hennings  v.  Connor,  4  Bibb  (Ky.) 
298. 

68.  Field  V.  Cappers,  81  Me.  36,  16  Atl. 
328,  10  Am.  St.  Rep.  237;  Augusta  v.  Moul- 
ton,  75  Me.  551. 

69.  Bement  v.  Ohio  Valley  Banking,  etc., 
Co.,  99  Ky.  109,  35  S.  W.  139,  18  Ky.  L.  Rep. 
37,  59  Am.  St.  Rep.  445. 

TO.  Hoeger  v.  Citizens'  St.  R.  Co.,  36  Ind. 
App.  662,  76  N.  E.  328:  Cordner  v.  Roberts, 
58  Mo.  App.  440.  But  see  Simeoli  v.  Derbv 
Rubber  Co.,  81  Conn.  423,  71  Atl.  546  (hold- 
ing that  in  a  servant's  action  for  injuries, 
plaintiff  was  not  required  to  plead  the  in- 


validity of  a  release  of  damages  pleaded  on 
a  hearing  in  damages  after  default)  ;  Dam- 
baum  V.  Schulting,  4  Hun  (N.  Y.)  50,  6 
Thomps.  &  C.  251  (holding  that  a  reply  is 
not  necessary  to  enable  plaintiff  to  show  that 
a  release  of  the  claim  sued  on,  set  up  in  the 
answer,  was  fraudulently  procured ) . 

Where  a  partner  signs  a  general  release  to 
a  debtor  of  the  firm,  and  such  release  is 
pleaded  in  an  action  brought  by  partners  for 
their  joint  demands,  and  they  intend  to  show 
that  it  applied  only  to  the  separate  demands 
of  the  subscribing  partner,  they  must  allege 
such  fact.  Emerson  v.  Knower,  8  Pick. 
(Mass.)  63. 

Verification  of  replication  —  Rejoinder  — 
Similiter. — A  replication  to  a  plea  setting  up 
a  release,  which  charges  fraud  and  covin  in 
obtaining  the  same,  should  conclude  with  a 
verification  rather  than  to  the  country;  and 
in  order  that  issue  be  formally  made  thereon, 
a  rejoinder  should  be  interposed  by  defendant 
and  a  similiter  added  by  plaintiff.  Chicago, 
etc.,  R.  Co.  v.  Jennings,  114  111.  App.  622 
[affirmed  in  217  111.  494,  75  N.  E.  560-]. 

Confession  of  execution. — ^A  reply  in  avoid- 
ance of  a  release  set  up  in  the  answer  must 
confess  the  execution  of  such  release,  and 
that  directly  and  not  hypothetically,  and  a 
reply  alleging  that  "  if  "  the  release  was  given 
it  was  obtained  by  fraud,  etc.,  is  bad.  Heck 
V.  Missouri  Pac.  R.  Co.,  147  Fed.  775. 

Reply  sufficiently  pleading  denial  of  execu- 
tion of  release  see  Indiana  Union  Traction 
Co.  V.  McKinney,  39  Ind.  App.  86,  78  N.  E. 
203. 

71.  Petersen  v.  Taylor,  (Cal.  1893)  34 
Pac.  724,  decided  under  Code  Civ.  Proc. 
§  448,  and  holding  that  failure  to  deny  the 
execution  of  the  release  by  affidavit  admits  the 
genuineness  and  due  execution  of  the  release, 
and  it  nuist  be  taken  to  be  what  it  appears 
to  be  on  its  face. 

In  Arkansas,  Kirhy  Dig.  §  3108,  which  pro- 
vides that  wlioro  a  writing  pur])orting  to  have 
been  executed  by  one  of  the  parties  is  referred 
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the  replication  must  be  special  to  entitle  plaintiff  to  assail  it  for  fraud  or  duress, 
or  to  show  non  est  factum J"^  An  averment  in  a  replication  against  the  express 
words  of  a  written  discharge,  as  that  they  do  not  mean  what  they  say,  is  bad  on 
demurrer;  but  a  reply  that  the  release  was  without  consideration  is  good,^*  as 
is  also  a  reply  alleging  that  the  release  was  obtained  by  fraud/^  even  without  set- 
ting out  the  particulars  of  the  fraud,  according  to  some  cases;  and  a  reply  which, 
while  not  expressly  alleging  fraud  in  procuring  the  release,  shows  matter  sufficient 
to  base  such  an  inference  upon,  is  good.'^^  But  to  a  plea  of  release  under  seal,  a 
replication  setting  up  fraud  is  bad,  since  such  fraud,  if  it  induced  plaintiff  to  sign 
a  paper  different  from  the  one  he  intended  to  sign,  may  be  shown  under  a  repli- 
cation of  non  est  factum,  while,  if  it  merely  deceived  plaintiff  as  to  his  rights,  it 
constitutes  no  legal  defense  and  where  an  answer  alleges  that  plaintiff,  before 
the  action  was  brought,  released  all  causes  of  action  which  he  might  have  against 


to  in  and  filed  wifli  the  pleading,  it  may  be 
read  as  genuine  against  such  party  unless  he 
denies  its  genuineness  by  affidavit  before  trial 
begun,  is  held  to  merely  establish  a  rule  of 
evidence  and  not  to  bar  plaintiff  from  con- 
testing the  genuineness  of  a  release  pleaded 
as  a  defense  to  the  action,  although  ^e  fails 
to  file  an  affidavit  denying  the  same.  St. 
Louis,  etc.,  11.  Co.  i\  Smith,  82  Ark.  105,  100 
S.  W.  884. 

72.  Wright  v.  Wilmington  City  R.  Co.,  2 
Marv.  (Del.)  141,  42  Atl.  440;  Denniston  v. 
Mudge,  4  Barb.  (N.  Y.)  243  (holding  that 
a  party  to  a  release,  who  means  to  deny  it 
when  it  is  set  up  by  the  other  party  as  a 
defense,  must  reply  non  est  factum;  and  if 
he  puts  in  a  replication  denying  that  the 
legal  operation  and  effect  of  the  release  are 
such  as  to  discharge  defendants,  the  rep- 
lication is  demurrable)  ;  Chouquette  v.  Mc- 
Carthy, (Tex.  Civ.  App.  1000)  56  S.  W.  956. 

Plaintiff  need  not  first  deny  its  execution 
under  oath,  in  order  to  show  that  the  re- 
lease was  executed  through  fraud  or  mistake, 
where  it  was  pleaded  generally,  without  stat- 
ing whether  it  was  in  writing.  O'Maley  u. 
Garriott,  (Tex.  Civ.  App.  1899)  49  S.  W. 
108. 

73.  Fuller  v.  Burrel,  2  Root  (Conn.)  296. 

74.  Harris  v.  Boone,  69  Ind,  300. 

Non-responsive  reply  of  want  of  considera- 
tion.— An  answer  to  a  suit  for  conversion, 
that  the  property  had  been  assigned  and  de- 
livered to  defendants  in  the  lifetime  of  the 
decedent,  and  that  he  had  executed  releases  to 
them,  is  not  met  by  a  reply  that  the  releases 
were  without  consideration.  Gerard  v.  Jones, 
78  Ind.  378. 

75.  Wells  V.  Morrison,  91  Ind.  51. 
Replication  of  fraud  held  sufficiently  defi* 

nite  and  certain  see  Olston  v.  Oregon  Water 
Power,  etc.,  Co.,  (Greg.  1908)  96  Pac.  1095, 
97  Pac.  538;  International,  etc..  R.  Co.  V. 
Harris,  (Tex.  Civ.  App.  1901)  65  S.  W.  885 
[affirmed  in  95  Tex.  346,  67  S.  W.  315]. 

On  a  bill  for  an  account  to  which  a  release 
is  pleaded,  the  issue  of  fraud  cannot  be  raised 
by  special  replication,  but  the  proper  practice 
is  held  to  be  to  permit  complainant  to  amend 
the  bill,  in  case  he  wishes  to  raise  the  issue 
of  fraud,  by  inserting  allegations  which  will 
raise  such  issue,  and  to  require  defendant  to 
answer  them.  McClane  v.  Shepherd,  21  N.  J. 
Eq.  76. 
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Such  replication  admits  the  execution  of 
the  release,  and  plaintiff's  intention  in  exe- 
cuting the  same  is  immaterial,  and  the  effect 
thereof  can  only  be  overcome  by  proof  of  facts 
and  circumstances  surrounding  the  execution 
which  show  such  fraud  and  covin  as  will 
vitiate  its  legal  effect.  Chicago,  etc.,  R.  Co. 
V.  Jennings,  114  111.  App.  622  [affirmed  in 
217  111.  494,  75  N.  E.  560']. 

Release  set  aside  for  misrepresentation  and 
fraud  under  prayer  for  general  relief  see  Wil- 
liams r.  Smith,  7  L.  J.  Ch.  0.  S.  129. 

76.  Hoitt  V.  Holcomb,  23  N.  H.  535;  Mc- 
Henry  v.  McHenry,  14  Leg.  Int.  (Pa.)  292, 
holding  that  where  defendant  in  assumpsit 
set  up  an  accord  and  satisfaction  and  a  re- 
lease as  a  defense,  a  replication  that  the  satis- 
faction and  the  release  were  obtained  by  fraud 
is  sufficient  without  averring  the  particulars, 
the  fraud  in  obtaining  the  instrument  being 
a  complete  defense.  Contra,  Friedburg  v. 
Knight,  14  R.  I.  585;  Harris  v.  Bottum,  81 
Vt.  346,  70  Atl.  560. 

A  reply  alleging  fraud  of  defendant's 
agent  in  obtaining  the  release,  which  fails 
to  particularly  designate  the  agents,  is  in- 
sufficient. Oriental  v.  Barclay,  16  Tex.  Civ. 
App.  193,  41  S.  W.  117. 

77.  Bean  v.  Western  North  Carolina  R. 
Co..  107  N.  C.  731,  12  S.  E.  600. 

Insufficient  averment  of  fraud. — A  replica- 
tion to  a  plea  setting  up  a  release  is  not 
sufficient,  where  its  material  averment  is  that 
such  release  was  signed  in  reliance  on  alleged 
false  and  fraudulent  representations  that 
such  instrument  was  nothing  more  than  a  re- 
ceipt for  a  specific  sum,  inasmuch  as  such 
averment  is  not  the  equivalent  of  an  allega- 
tion that  plaintiff  would  not  have  signed  such 
instrument,  had  he  known  that  it  was  some- 
thing more  than  a  simple  receipt.  Miller  v. 
Mutual  Reserve  Fund  Life  Assoc.,  113  111. 
App.  481,  holding  that  a  replication  to  a 
plea,  setting  up  a  release,  to  be  good  should 
aver  facts  from  which  it  can  be  inferred  that 
plaintiff's  signature  was  obtained  by  means 
of  a  trick  or  device,  by  which  he  was  led  to 
sign  the  paper,  which  he  did  not  intend  at 
the  time  to  execute;  and  such  replication  like- 
wise should  show  that  the  signature  was  ob- 
tained by  fraud,  without  negligence  of  the 
signer. 

78.  Shampeau  v.  Connecticut  River  Lum- 
ber Co.,  42  Fed.  760. 
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defendant,  including  the  cause  of  action  sued  on,  a  reply  that  such  release  related 
to  a  certain  cause  of  action  other  than  the  one  in  suit,  of  which  plaintiff  was 
ignorant  at  the  time,  is  not  sufficient  to  limit  the  legal  effect  of  the  release,  since 
plaintiff,  for  that  purpose,  must  show  either  mutual  mistake,  or  mistake  on  his  part 
and  fraud  on  the  part  of  defendant. '^^  Plaintiff  cannot  reply  both  fraud  and  non 
est  factum.^^ 

5.  Issues,  Proof,  and  Variance.  The  general  rules  relating  to  issues,^^  proof/^ 
and  variance, apply  to  the  pleading  of  a  release,  and  this  proof  must  correspond 
to  the  issues  and  support  the  allegations.^^ 

B.  Evidence  —  1.  Presumptions  and  Burden  of  Proof.  As  in  other  cases  of 
affirmative  defense,  the  burden  of  proving  a  release  is  upon  defendant,  which 
is  sustained  by  proving  the  consideration,  plaintiff's  signature  to  the  release, 
and  its  delivery  to  defendant. If  after  defendant  has  established  this  'prima 
facie  defense,  or  after  execution  and  delivery  of  the  release  are  admitted  by  plain- 
tiff,^^ plaintiff  would  avoid  the  operation  and  effect  of  the  release  as  a  defense, 


Setting  up  fraud  by  replication  to  plea  of 
release  in  action  at  law  see  supra,  IV/  C, 
8,  b. 

79.  Walbourn  v.  Kingston,  86  Hun  (N.  Y.) 
63,  33  N.  Y.  Suppl.  117. 

80.  Wright  v.  Wilmington  City  R.  Co.,  2 
Marv.  (Del.)  141,  42  All.  440. 

81.  See  Pleading,  31  Cyc.  670. 

In  partition  by  the  children  of  decedent's 
first  wife  against  the  second  wife  and  her 
children  of  land  left  by  decedent,  an  intes- 
tate, where  defendants  answered  that  in  a 
settlement  between  plaintiffs  and  decedent  he 
had  conveyed  to  them  certain  lands  in  dis- 
charge of  all  other  interest  in  the  estate,  and 
that  the  second  wife  had  joined  in  the  convey- 
ance of  her  one-third  interest  therein,  and 
plaintiffs  replied,  admitting  the  agreement 
and  deed,  but  alleged  that  the  second  wife  had 
exercised  undue  influence  over  decedent,  and 
that  by  such  deed  they  received  but  a  small 
part  of  the  estate,  an  issue  was  presented 
which  should  be  determined  on  the  evidence. 
Brown  v.  Brown,  139  Ind.  653,  39  N.  E.  152. 

Proof  of  execution. —  If,  in  a  personal  in- 
jury action,  the  release  pleaded  by  defendant 
came  within  Ala.  Code  1896,  §  1802,  making 
it  unnecessary  to  prove  the  execution  of  an 
instrument  pleaded  in  bar  unless  plaintiff 
puts  the  execution  in  issue,  the  section  was 
inapplicable  to  plaintiff's  replications,  which 
did  not  deny  the  execution  of  the  release,  but 
merely  set  up  plaintiff's  incapacity  at  the 
time  of  the  alleged  execution.  Kelly  v.  Louis- 
ville, etc.,  R.  Co.,  154  Ala.  573,  45  So.  906. 

82.  See  Pleading,  31  Cyc.  674. 

83.  See  Pleading,  31  Cyc.  700. 

84.  Wlllett  V.  White,  141  Mass.  61,  7 
N.  E.  160,  holding  that  in  an  action  on  a 
note  given  in  consideration  of  an  outstanding 
claim  to  real  estate  conveyed  to  the  payee,  a 
release  of  the  claim  offered  at  the  trial  is  not 
competent,  unless  the  pleadings  allege  an 
agreement  by  plaintiff  to  accept  such  release. 
See  Christianson  v.  Chicago,  etc.,  R.  Co.,  61 
Minn.  249,  63  N.  W.  630;  Webb  v.  Steele,  13 
N.  H,  230  (holding  that  where  defendant 
pleaded  a  release  from  plaintiff  since  the  last 
continuance,  and  the  replication  averred  that 
the  release  was  obtained  by  tlie  fraud  and 
covin  of  defendants,  and  upon  this  issue  was 


joined,  it  was  competent  under  this  issue  to 
show  that  the  action  was  prosecuted  for  the 
benefit  of  third  persons,  and  that  plaintiff's 
release  was  a  fraud  on  them)  ;  Anderson  v. 
Johnson,  3  Sandf.  (N.  Y.)  1  (holding  that 
where  defendant  pleaded  a  release  in  bar,  and 
plaintiff  by  replication  alleged  that  the  re- 
lease was  obtained  from  plaintiff  by  fraud, 
plaintiff  could  only  prove  fraud  in  its  execu- 
tion, such  as  a  fraudulent  reading  or  substi- 
tution of  papers,  and  he  could  not  prove  that 
the  release  was  obtained  from  him  in  fraud  of 
the  rights  of  his  attorney,  who  was  equitably 
entitled  to  the  demand  released ) . 

An  allegation  that  plaintiff  duly  released 
and  discharged  defendant  is  supported  by 
proof  of  an  instrument  and  acts  which  work 
an  estoppel,  although  they  do  not  amount  to  a 
technical  release.  Cornell  v.  Masten,  35  Barb. 
(N.  Y.)  157.. 

Under  the  replication  of  non  est  factum 
to  the  plea  of  a  release,  plaintiff  cannot  give 
evidence  of  fraud  in  obtaining  the  release. 
Bradley  v.  Grosh,  8  Pa,  St.  45.  Contra, 
Michigan  Mut.  L.  Ins.  Co,  v.  Vierra,  116  111. 
App.  476, 

If  the  answer  sets  up  a  release  under  seal, 

and  the  release  is  introduced  in  evidence, 
plaintiff  may  show  that  the  release  was  ob- 
tained by  fraud,  although  he  filed  no  replica- 
tion.   Lyon  V.  Manning,  133  Mass.  439. 

85.  See,  generally,  Evidence,  16  Cyc.  929. 

86.  Brooks  v.  Rogers,  101  Ala.  11  ij  13  So. 
386  (holding  that  where,  in  trover  for  trees 
cut  by  a  tenant,  the  tenant  claims  that  the 
landlord  has  released  the  cause  of  action,  the 
burden  of  proving  the  same  is  on  the  tenant)  ; 
Perry  v.  O'Neil,  78  Ohio  St.  200,  85  N.  E.  41. 
And  see  Scovel  v.  Gill,  30  La.  Ann.  1207. 

A  mere  discharge  signed  by  both  husband 
and  wife,  when  the  latter  acknowledges  the 
receipt  of  a  sum  of  money,  is  not  suificient 
to  shift  the  onus  of  a  negative  proof  on  the 
wife.    Breaux  v.  Le  Blanc,  16  La.  Ann.  145. 

87.  Perry  v.  O'Neil,  78  Ohio  St.  200,  85 
N.  E,  41. 

Necessity  of  consideration  for  release  see 

supra,  III,  A. 

88.  Hawes  r,  Burlington,  etc.,  R.  Co.,  64 
Iowa  315,  20  N.  W.  717  (holding  that  w^here 
a  release  pleaded  as  an  affirmative  defense  is 
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the  burden  is  upon  him  to  prove  the  facts  rendering  it  void,  such  as  fraud  in  its 
execution  or  procuring/®  want  of  consideration/"  or  mental  incapacity  of  the 
releasor/^  and  having  executed  and  dehvered  the  release,  the  releasor  is  pre- 
sumed to  have  done  so  with  knowledge  of  its  contents  and  import,  and  the  burden 
is  on  him  to  prove  that  at  the  time  he  signed  the  release  he  did  not  understand 
the  effect  of  Where  the  release  is  in  writing  consideration,®^  delivery,®*  and 


admitted  by  plaintiff,  but  he  pleads  matter 
which,  if  true,  avoids  it,  it  is  error  to  in- 
struct the  jury  that  the  burden  of  proof  is 
on  defendant,  and  the  error  is  not  cured  by 
another  instruction  that  as  to  the  release  the 
jury  must  find  for  defendant  unless  plaintiff 
established  that  it  had  been  procured  by 
fraud)  ;  Wright  Northampton,  etc.,  R.  Co., 
125  N.  C.  1,  34  S.  E.  70;  Perry  v.  O'Neil,  78 
Ohio  St.  200,  85  N.*E.  41  (holding  that  if 
the  execution  and  delivery  of  a  release  of  a 
claim  for  personal  injuries  are  admitted,  the 
burden  of  proving  it  void  is  upon  the  re- 
leasor) . 

89.  Illinois.— V)2.\\%  V.  Weatherly,  119  111. 
App.  238;  Chicago,  etc.,  R.  Co.  v.  Jennings, 
114  111.  App.  622  [affirmed  in  217  111.  494, 
75  N.  E.  560];  St.  Louis,  etc..  Electric  R. 
Co.  V.  Erlinger,  112  111.  App.  506;  Coates  v. 
Miller,  99  111.  App.  227;  East  St.  Louis 
Packing,  etc.,  Co.  i\  Hightower,  9  111.  App. 
297. 

Kansas. —  See  Scandinavian  Coal,  etc.,  Co. 
V.  Whitaker,  40  Kan.  123,  19  Pac.  330,  hold- 
ing that  where,  in  an  action  of  tort,  defend- 
and  pleaded  a  settlement,  payment,  and  re- 
lease of  all  damages,  setting  forth  a  copy 
of  the  receipt,  and  plaintiff  admitted  the 
execution  of  the  receipt,  and  alleged  that  it 
had  been  procured  by  fraud  and  misrepre- 
sentation, but  his  reply  was  not  verified, 
without  offering  some  evidence  to  break  the 
prima  facie  force  of  the  receipt,  he  could  not 
recover. 

Nev:<  York. —  Pugslev  v.  Sumner,  14  Dalv 
427,  14  N.  Y.  St.  691,  holding  that  in  an 
action  to  set  aside  a  conveyance  as  procured 
by  fraud,  wliere  the  defense  set  up  is  a  re- 
lease executed  by  plaintiff  for  which  she 
received  a  valuable  consideration  and  under 
which  she  rested  for  four  years,  the  burden 
is  on  plaintiff  to  show  that  the  release  was 
procured  bv  fraud. 

OMo.—  Terrj  v.  O'Xeil,  78  Ohio  St.  200, 
85  N.  E.  41. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Milam, 
(Civ.  App.  1900)  58  S.  W.  735.  (1901)  60 
S.  W.  591. 

See  42  Cent.  Dig.  tit.  "Release,"  §  100. 

90.  Davis  r.  Weatherly,  119  111.  App.  238; 
St.  Louis,  etc..  Electric  R.  Co.  u.  Erlinger, 
112  111.  App.  506;  Missouri,  etc.,  R.  Co.  v. 
Pennington,  (Tex.  Civ.  App.  1895)  32  S.  W. 
706. 

91.  Chicago,  etc.,  R.  Co.  i:  Mills,  91  111. 
39;  Staples  v.  Wellington,  58  Me.  453  (hold- 
ing that  one  attempting  to  avoid  the  effect  of 
a  written  release,  on  the  ground  that  the  re- 
leasor was  subject  to  a  temporally  delusion  at 
the  time  it  was  executed,  must  show  its  ex- 
istence at  such  time,  and  that  it  affected  his 
capacity  to  make  the  release)  ;  Missouri  Pac. 
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R.  Co.  V.  Brazzil,  72  Tex.  233,  10  S.  W.  403 
(holding  that,  in  an  action  for  personal  in- 
juries, plaintiff  having  executed  a  release,  but 
contending  that  he  was  mentally  incapacitated 
at  the  time,  an  instruction  that  the  burden  of 
proving,  by  a  preponderance  of  evidence,  that 
the  release  was  invalid,  is  on  plaintiff,  is  cor- 
rect, and  it  is  not  error  to  refuse  to  charge 
that  the  law  presumes  the  release  valid, 
and  that,  unless  plaintiff  establishes  its  in- 
validity, the  jury  should  find  for  defendant; 
as  sanity  is  a  presumption  of  fact,  and  not  of 
law). 

92.  Davis  v.  Weatherly,  119  111.  App.  238; 
Atchison,  etc.,  R.  Co.  v.  Vanordstrand,  67  Kan. 
386,  73  Pac.  113  (holding  that  one  who  with- 
out reading  it  signs  a  written  release  will  be 
presumed  to  have  executed  the  instrument 
with  full  knowledge  of  its  contents,  his  only 
execuse  for  not  reading  it  being  that  he  was 
somewhat  hurried)  ;  Addvston  Pipe,  etc.,  Co. 
V.  Copple,  94  Ky.  292,  22  S.  W.  323,  15  Ky. 
L.  Rep.  129;  Pederson  v.  Seattle  Consol.  St. 
R.  Co.,  6  Wash.  202,  33  Pac.  351,  34  Pac. 
665;  Crossley  v.  The  Louis,  6  Fed.  Cas.  No. 
3,436,  4  Ben.'  510. 

That  the  releasor  could  not  read  or  under- 
stand its  contents  is  not  of  itself  sufficient  to 
avoid  tlie  release,  since  his  signing,  in  such 
case,  raises  the  presumption  of  gross  negli- 
gence, which  he  has  the  burden  to  disprove. 
Albrecht  V.  Milwaukee,  etc.,  R.  Co.,  87  Wis. 
105,  58  N,  W.  72,  41  Am.  St.  Rep.  30. 

93.  Castor  v.  Bernstein,  2  Cal.  App.  703, 
84  Pac.  244;  Adams  v.  Hopkins,  144  Cal.  19, 
77  Pac.  712,  holding  also  that  the  court  is 
not  bound  to  believe  an  interested  witness  as 
against  such  a  presumption  if  the  latter  satis- 
fies his  mind. 

But  the  mere  fact  that  a  scroll  was  placed 
after  releasor's  name  does  not  raise  a  pre- 
sumption of  consideration  which  cannot  be 
rebutted  by  evidence  that  he  received  no  con- 
sideration. Boutten  v.  Wellington,  etc.,  R. 
Co.,  128  N.  C.  337,  38  S.  E.  920. 

In  New  York  the  presumption  of  a  suffi- 
cient consideration  attached  to  the  release 
from  liability  for  rent,  under  seal,  cannot  be 
rebutted,  not  being  within  the  Code  Civ,  Proc. 
§  840,  providing  that  a  seal  on  an  executory 
instrument  is  only  presumptive  evidence  of 
a  sufficient  consideration.  Finch  v.  Simon, 
61  K  Y.  App.  Div.  139,  70  N.  Y.  Suppl. 
361. 

94.  Fitch  V.  Forman,  14  Johns.  (N.  Y.) 
172,  holding  that  where  a  writing  under  seal 
indorsed  on  the  original  agreement  releasing 
the  covenantor  from  the  performance  within 
the  time  mentioned  in  the  agreement,  it  was 
no  objection  to  such  release  that  it  was  in- 
dorsed on  the  agreement,  and  remained  after 
its  execution  with  the  covenantor;  since,  if 
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acceptance  of  the  release  are  presumed,  and  a  writing,  purporting  to  be  a  release,  is 
presumed  to  be  technically  so ;  but  that  presumption  may  be  rebutted  by  positive 
proof. Defendant  who  rehes  upon  a  release  executed  by  an  agent  has  the  burden  of 
proving  the  authority  of  the  agent  to  execute  it;  '^^  and  where  there  is  an  agency 
between  the  releasor  and  releasee  involving  an  element  of  trust,  the  bare  proof  of  the 
relation  raises  a  presumption  adverse  to  the  release,  casting  the  burden  upon  the 
releasee  to  show  that  the  release  was  procured  without  fraud  and  undue  influence, 
and  the  same  rule  has  been  held  to  apply  to  other  relations  of  trust  between  the 
parties  raising  a  presumption  of  fraud ;  but  the  mere  fact  that  a  party  to  the  release 
has  sustained  a  confidential  relation  to  the  other  party  in  transactions  to  which 
the  release  had  reference  does  not  subject  him  to  the  burden  of  proving  that 
the  instrument  was  executed  in  good  faith. ^  Where  defendant  pleads  a  release 
by  agreement  under  seal,  making  profert,  and  plaintiff  replies  that  the  agreement 
was  delivered  in  escrow  to  a  third  person  conditioned  upon  the  payment  of  a 
sum  of  money  by  defendant,  which  defendant  did  not  pay,  whereby  the  agree- 
ment became  void,  the  burden  is  on  defendant  to  prove  execution  of  the  agree- 
ment, and  it  is  not  necessary  for  plaintiff  to  show  conditional  delivery  as  part 
of  his  case; 2  but  where  an  instrument  purporting  to  release  a  claim  was  actually 
delivered,  the  burden  of  proving  that  it  was  delivered  with  the  intent  that  it 
should  not  take  effect  absolutely  rests  on  the  party  attacking  it.^  Each  of  several 
joint  obligees  who  unite  in  a  common  acquittance  is  presumed  to  have  received 
his  share  according  to  the  contract.* 

2.  Admissibility.  The  general  rules  of  the  law  of  evidence  relating  to  admissi- 
bility of  evidence  ^  apply  on  an  issue  whether  plaintiff  released  his  claim  against 
defendant.    The  evidence  must  be  relevant,^  and  as  a  general  rule  plaintiff  may 


a  formal  delivery  was  necessary,  it  would 
be  presumed  to  have  been  made. 

Delivery  on  the  day  of  the  date  of  the  re- 
lease is  presumed,  and  the  presumption  is  not 
affected  by  the  fact  that  the  acknowledgment 
annexed  to  it  was  taken  on  a  subsequent  day, 
it  not  appearing  that  the  releasor  was  then 
in  possession  thereof.  Crager  v.  Reis,  16  Daly 
(N.  Y.)  450,  12  N.  Y.  Suppl.  729. 

95.  Lee  v.  Ferguson,  5  La.  Ann.  532. 

96.  Dillingham  v.  Estill,  3  Dana  (Ky.) 

97.  Knoche  v.  Whiteman,  86  Mo.  App. 
568,  holding  that  evidence  that  an  attorney 
executing  a  release  was  attorney  merely  for 
collection  of  the  debt,  or  that  he  was  in 
possession  of  the  evidence  of  indebtedness, 
will  not  show  authority  to  release  without 
payment  of  the  debt. 

98.  Ferris  v.  Ferris,  34  N.  Y.  App.  Div. 
144,  54  N.  Y.  Suppl.  523,  holding  that  a  son 
claiming  under  a  release  executed  by  his 
mother,  discharging  him  from  all  liability 
for  funds  received  by  him  while  acting  as 
her  agent  in  managing  her  deceased  husband's 
estate,  has  the  burden  of  showing  that  the 
release  was  procured  without  fraucl  or  undue 
influence. 

99.  Sears  v.  Shafer,  1  Barb.  (N.  Y.)  408 
[affirmed  in  6  N.  Y.  268],  holding  that  where 
decedent  willed  a  farm  to  his  three  sons  gen- 
erally without  words  of  limitation,  and  left 
other  property  to  his  daughter,  and  there- 
after the  daughter  executed  a  release  of  the 
farm  to  each  of  the  brothers,  reciting  that 
the  parties  believed  that  decedent  intended 
to  devise  in  fee,  on  a  bill  to  set  aside  the 
release  for  fraud  and  undue  influence,  the 


fact  that  the  release  was  prepared  at  the 
instance  of  one  of  the  brothers,  and  that  the 
daughter  knew  nothing  about  it  until  it  was 
presented  for  execution,  raised  a  presump- 
tion of  fraud,  although  the  presumption 
might  be  rebutted  by  proof. 

1.  Pugsley  V.  Sumner,  14  Daly  (N.  1'.) 
427,  14  N.  Y.  St.  691. 

A  release  by  a  legatee  of  his  interest  in 
the  estate  to  the  executor  for  an  apparently 
adequate  consideration  does  not  raise  a  pre- 
sumption of  fraud.  Geyer  v.  Snyder,  140 
N.  Y.  394,  35  N.  E.  784  [affirming  69  Hun 
115,  23  N.  Y.  Suppl.  200]. 

The  act  of  executors  in  procuring  a  re- 
lease of  dower  from  the  widow,  who  is  also 
an  executrix,  will  not  be  presumed  to  be 
fraudulent,  in  an  action  to  set  aside  the  re- 
lease, where  they  had  no  personal  interest 
in  the  matter  and  were  not  trustees  for  her. 
Ferris  v.  Ferris,  10  Misc.  (N.  Y.)  320,  30 
N.  Y.  Suppl.  982. 

2.  Light  V.  Woodstock,  etc.,  R..,  etc.,  Co., 
13  U.  C.  Q.  B.  210. 

3.  Davison  v.  Tarns,  30  Misc.  (N.  Y.)  156, 
63  N.  Y.  Suppl.  828. 

4.  Marty  r.  His  Creditors,  5  Rob.  (La.) 
193. 

5.  See  Evidence,  16  Cyc.  821  ct  scq. 

6.  See  cases  cited  infra,  this  note. 
Evidence  held  irrelevant. —  On  an  issue  as 

to  whether  plaintifl'  released  his  claim  against 
defendant  corporation  for  salary  in  considera- 
tion of  the  purchase  by  certain  persons  of 
stock  in  the  corporation,  evidence  as  to  what 
price  was  paid  for  the  stock  by  such  persons, 
what  amount  was  still  owing  thereon,  and  to 
whom  payment  was  made,  and  whether  they 
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prove  any  fact  tending  to  impeach  the  alleged  release."^  Upon  an  issue  of  delivery 
the  release  itself  is  admissible;  ^  but  not  evidence  of  private  instructions  given 
to  the  notary  taking  the  acknowledgment  of  the  release,  as  to  the  terms  of  its 
delivery.^  While  it  is  a  general  rule  that  parol  evidence  is  not  admissible  to 
vary  or  contradict  a  written  release/^  and  while  parol  evidence  is  inadmissible 
to  prove  that  claims  not  included  in  the  writing  were  understood  at  the  time 
of  executing  the  release  to  be  embraced  in  the  transaction/^  parol  evidence  is 
admissible  which,  while  not  changing  the  nature  of  the  contract,  shows  the  reason 
of  the  execution  of  the  release  and  points  out  its  use  and  application,  as  that  it 
was  intended  for  defendant's  benefit  and  was  supported  by  a  consideration; 
and  where  a  promise  to  give  plaintiff  employment,  with  a  payment  of  money, 
formed  the  consideration  for  plaintiff's  release,  the  fact  that  the  written  release 
executed  by  him  recites  only  the  money  consideration  does  not  prevent  plaintiff 
from  proving  the  parol  contract  for  employment;  but  it  is  held  that  to  render 
such  evidence  admissible  the  mistake  in  admitting  the  additional  consideration 
must  be  alleged  in  the  answer/^  Where  fraud  is  alleged,  a  broad  latitude  is 
given  the  party  alleging  it,  and  the  mental  condition  of  the  party  alleged  to  have 
signed  a  release,  and  the  representations  and  inducements  held  out  to  him  by  the 
adverse  party,  may  be  examined  into,  and  all  testimony  and  all  evidence  of 
the  circumstances  connected  with  the  transaction  should  be  admitted;     but  in 


agreed  to  pay  corporate  debts,  and  what  sucli 
debts  were.  Florence  Cotton,  etc.,  Co.  v. 
Field,  104  Ala.  471,  16  So.  538.  On  an  issue 
as  to  the  validity  of  a  release  of  plaintiff's 
injuries,  evidence  by  plaintiff's  attorney  that 
he  had  no  knowledge  of  the  release  prior  to 
the  filing  of  defendant's  answer,  and  did  not 
know  that  defendant  claimed  a  release. 
Wojtylak  v.  Kansas,  etc.,  Coal  Co.,  188  Mo. 
260,  87  S.  W.  506. 

7.  Christiansen  r.  Chicago,  etc.,  R.  Co.,  61 
Minn.  249,  63  N.  W.  639,  holding  that  where 
upon  the  trial  defendant  gave  in  evidence  a 
written  release  signed  by  plaintiff,  who,  in 
rebuttal,  testified  that  he  knew  the  name,  but 
not  the  paper,  and  that  he  never  saw  the 
release  until  it  was  produced  at  the  trial,  and 
offered  to  prove  that  he  never  settled  or  re- 
leased his  cause  of  action,  or  ever  talked 
about  it  with  any  of  defendant's  agents ;  that 
defendant  had  made  him  a  present  of  twenty- 
five  dollars,  because  of  his  poverty,  and  asked 
him  to  sign  a  receipt  for  the  same ;  and  that 
such  receipt  was  the  only  paper  he  ever 
signed,  the  evidence  was  admissible.  O'Meara 
V.  Brooklvn  City  R.  Co.,  16  N.  Y.  Ap'p.  Div. 
204,  44  N.  Y.  Suppl.  721;  Sheanon  v.  Pacific 
Mut.  L.  Ins.  Co.,  83  Wis.  507,  53  N.  W.  878. 

Admissibility  of  evidence  of  release  of 
dower  see  Dower,  14  Cyc.  993. 

8.  Porter  v.  Metcalf,  84  Tex.  468,  19  S.  W. 
696. 

But  the  certificate  of  an  acknowledgment 
of  a  release,  made  by  a  notary  public  under 
his  notarial  seal,  is  not  evidence  of  the  release. 
Hill  V,  Norris,  2  Ala.  640. 

9.  Porter  v.  Metcalf,  84  Tex.  468,  19  S.  W. 
696. 

10.  See  Evidence,  17  Cyc.  635. 
Release  under  seal  cannot  be  controlled  by 

parol  evidence.  Leddy  v.  Barney,  139  Mass. 
394,  2  N.  E.  107.  So  in  a  petition  disclosing 
that  the  real  cause  of  complaint  is  the  sup- 
plementing of  a  complete  written  release  by 
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an  additional  parol  promise  will  not  be  saved 
from  demurrer  by  reason  of  other  allegations 
that  at  the  time  plaintiff  executed  the  release 
she  was  prostrated  by  the  injury,  that  it  was 
necessary  to  administer  opiates  to  alleviate 
her  pain,  that  "  the  effect  of  all  this  was  to 
totally  unfit  her  for  the  transaction  of  any 
business,"  and  that  she  proposed  to  delay  the 
settlement,  but  the  agent  of  the  carrier  urged 
it.  Smith  V.  Georgia  R.,  etc.,  Co.,  131  Ga. 
470,  62  S.  E.  673. 

11.  Frost  V.  Brigham,  139  Mass.  43,  29 
N.  E.  217. 

Effect  of  mistake  of  fact  in  federal  court. — 

In  an  action  at  law  in  a  federal  court  evi- 
dence is  not  admissible  to  show  that  a  release, 
which,  on  its  face,  constitutes  a  complete  bar 
to  the  action,  was  given  under  a  mistake  of 
fact,  such  as,  in  equity,  would  require  its 
rescission  or  cancellation.  Messinger  v.  New 
England  Mut.  L.  Ins.  Co.,  59  Fed.  529. 

12.  Scott  V.  Bennett,  8  111.  243. 

13.  Pennsylvania  Co.  v.  Dolan,  6  Ind.  App. 
109,  32  N.  E.  802,  51  Am.  St.  Rep.  289. 

14.  Louisville,  etc.,  R.  Co.  v.  Helm,  121 
Ky.  645,  89  S.  W.  709,  28  Ky.  L.  Rep. 
603. 

15.  New  Omaha  Thomson-Houston  Electric 
Light  Co.  V.  Rombold,  73  Nebr.  259,  102  N.  W. 
475,  106  N.  W.  213.  And  see  Keefe  v..  Nor- 
folk Suburban  St.  R.  Co.,  185  Mass.  247,  70 
N.  E.  46. 

Inadequacy  of  consideration,  although  not 
alone  sufficient  to  vitiate  a  release  (see  su- 
pra,  III,  C),  is  proper  evidence  to  be  con- 
sidered on  an  issue  of  fraud  in  obtaining  it 
(Dorsett  v.  Clemen-Ross  Mfg.  Co.,  131  N.  C. 
254.  42  S.  E.  612). 

The  alleged  fraudulent  acts  of  a  third 
person  in  obtaining  the  release  is  inadmissible 
when  no  evidence  has  been  adduced  tending 
to  prove  that  he  was  acting  by  defendant's 
authoritv.  Meka  V.  Brown,  84  Iowa  711,  45 
N.  W.  1041,  50  N.  W.  46. 
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such  a  case  the  party  may  be  compelled  to  specify  the  evidence  on  which  he 
intends  to  rely.^® 

3.  Weight  and  Sufficiency.  The  rules  relating  to  the  weight  and  sufficiency 
of  evidence  in  civil  actions  generally  apply  to  actions  involving  a  release.^* 
One  repudiating  a  release  on  the  ground  that  he  was  mentally  incapable  of  under- 
standing the  effect  of  the  execution  thereof  need  only  estabhsh  the  fact  by  a 
preponderance  of  evidence,  and  is  not  required  to  establish  it  by  clear,  precise, 


Evidence  held  admissible  to  show  fraud. — 

Where,  in  an  action  for  negligent  death,  de- 
fendant pleaded  a  settlement  with  the  adminis- 
tratrix of  the  decedent,  and  the  replication 
alleged  that  the  settlement  was  fraudulent 
and  tliat  the. administratrix  was  incompetent, 
the  testimony  of  a  witness  that  defendant  had, 
before  the  settlement,  offered  to  settle  with 
the  witness,  as  attorney,  for  a  much  larger 
sum,  which  fact  was  communicated  to  the  ad- 
ministratrix before  the  settlement,  was  ad- 
missible to  prove  the  averments  of  the  repli- 
cation. Loveman  r.  Birmingham  R.,  etc.,  Co., 
149  Ala.  515,  43  So.  411.  Where  a  release 
was  executed  to  a  railroad  company  by  an 
injured  employee,  proof  that  the  recitals  as 
to  the  consideration  were  false,  by  showing 
that  the  amounts  named  therein  were  already 
due  according  to  the  custom  of  the  company 
in  dealing  with  disabled  employees,  was  ad- 
missible, as  establishing  that  the  release  was 
fraudulent.  Hot  Springs  E,.  Co.  v.  MeMullin, 
76  Ark.  88,  88  S.  W.  846. 

On  an  issue  whether  a  person  injured 
signed  the  release  while  in  his  right  mind  and 
without  imposition,  proof  of  his  weakened 
condition,  his  state  of  mind,  his  anxiety  to 
return  to  work,  his  unwillingness  to  believe 
that  he  was  permanently  injured,  the  inequal- 
ity of  the  position  of  the  parties  to  the  trans- 
action, and  the  manner  and  words  of  the 
agent  of  the  party  liable,  were  admissible  in 
evidence.  Illinois  Cent.  R.  Co.  v.  Vaughn, 
111  S.  W.  707,  33  Ky.  L.  Rep.  906.  But 
releases  of  prior  injuries  are  incompetent  for 
the  purpose  of  showing  that  plaintiff  knew 
what  he  was  signing  when  he  executed  the 
release  interposed  as  a  bar,  claimed  by  him 
to  have  been  obtained  by  fraud  and  mis- 
representation. Illinois  Steel  Co,  v.  Ferguson, 
129  111.  App.  396. 

The  mere  opinion  of  witnesses  in  regard 
to  what  they  believed  the  location  of  the 
road  would  be  previous  to  the  execution  of 
the  release  was  not  admissible  where  plaintiff 
alleged  that  a  release  of  damages  due  him 
by  the  railroad  company  for  the  location  of 
its  road  on  his  land  was  obtained  by  fraudu- 
lent representations  in  regard  to  the  location 
of  the  road.  Ohio,  etc.,  R.  Co.  v.  Bath,  11 
Ind.  538. 

16.  Com.  V.  Brenneman,  1  Rawle  (Pa.) 
311. 

17.  See  Evidence,  17  Cvc.  753  et  seq. 

18.  Bliss  V.  New  York  Cent.,  etc.,  R.  Co., 
160  Mass.  447,  36  N.  E.  65,  39  Am.  St.  Rep. 
504. 

Evidence  held  sufficient  to  prove  that  a 

disputed  claim  was  not  settled  by  the  release 
(see  Richards  r.  Angell,  21  N.  Y.  SuppL 
646)  ;  that  plaintiff  was  bound  by  a  written 


release,  although  he  could  not  read  (see  Hicks 
V.  Harbison-Walker  Co.,  212  Pa.  St.  437,  61 
Atl.  958)  ;  that  plaintiff  did  not  execute  the 
release  (see  Buckley  v.  Earle,  etc.,  Express 
Co.,  22  R.  I.  358,  48  Atl.  7 )  ;  that  a  chattel 
mortgage  on  a  colt  was  released  in  considera- 
tion of  a  horse  delivered  by  the  mortgagor  to 
the  mortgagee  (see  Baker  v.  Ufford,  63  Vt. 
133,  21  Atl.  426)  ;  that  a  release  of  a  cause 
of  action  for  injuries  was  supported  by  a  con- 
sideration, and  was  executed  by  libellant, 
without  fear  of  imprisonment  (see  Naretti  v. 
Scully,  133  Fed.  828);  and  that  an  alleged 
compromise  and  release  included  plaintiff's 
cause  of  action  (see  Cornell  Steamboat  Co. 
V.  The  H.  L.  Dayton,  38  Fed.  927). 

Evidence  held  insufficient  to  prove  that 
an  agent  who  had  guaranteed  certain  notes 
given  by  customers  had  after  the  guaranty 
been  relieved  by  the  principal  from  payment 
of  interest  (see  Deering  v.  Porter,  42  111.  App. 
120)  ;  and  that  a  release  was  given  from  a 
cestui  que  trust  to  her  trustee  (see  Walker's 
Appeal,  140  Pa.  St.  124,  21  Atl.  311). 

Evidence  held  insufficient  to  overcome  the 
recital  of  consideration  in  the  release  see 
Stolenburg  v.  Diercks,  117  Iowa  25,  90  N.  W. 
525. 

Recitals  in  receipts  given  to  some  of  joint 
judgment  debtors  that  the  judgment  creditors 
agreed  to  give  to  the  party  making  the  pay- 
ment a  receipt  in  full  for  his  pro  rata  share 
on  payment  of  twenty-five  dollars  are  not  in- 
consistent with  an  arrangement  between  the 
parties  for  each  to  pay  his  pro  rata  share, 
and  do  not  show  any  agreement  by  such  cred- 
itors to  release  each  on  payment  by  him  of 
a  part  only  of  the  judgment.  Bowdon  r. 
Robinson,  4  Tex.  Civ.  App.  626,  23  S.  W.  816. 

Release  of  partner. —  The  transferring,  by 
a  creditor,  of  his  book-account  against  a 
partnership  to  the  private  account  of  one  of 
the  partners,  on  a  deposit  made,  or  security 
given,  by  such  partner,  is  not  sufficient  evi- 
dence of  an  agreement  to  hold  him  alone 
liable  for  the  demand,  especially  if  the  trans- 
fer were  made  without  the  request  of  the 
partners,  or  without  any  particular  considera- 
tion; but  if  the  creditor  relinquished  his 
security,  as  he  may,  he  may  retransfer  his 
charges  to  the  partnership  account.  Barker 
v.  Blake,  11  Mass.  16. 

Evidence  of  execution  of  release  held  suffi- 
cient see  Livesley  r.  Pier.  11  Wash.  268.  39 
Pac.  660. 

Evidence  held  to  show  that  releasor  under- 
stood what  he  was  doing  when  he  executed 
a  release  and  claim  for  personal  injuries  re- 
ceived see  St.  Louis,  etc..  R.  Co.  r.  Camp- 
bell, 85  Ark.  592,  109  S.  W.  539;  Borohardt 
V.  People's  Ice  Co.,  106  Minn.  134.  118  N.  E. 
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and  convincing  evidence/^  and  where  a  plaintiff  attempts  to  avoid  a  release  for 
mistake  as  to  extent  of  his  injuries,  the  burden  is  of  establishing  the  facts  by  fair 
preponderance  of  evidence.^®  But  to  establish  such  fraud  or  mistake  as  will 
warrant  the  avoidance  of  a  written  release,  the  proof  must  be  clear,  unequivocal, 
and  convincing,^^  and  there  must  appear  such  words  and  acts  upon  the  part  of 
such  defendant  as  induce  a  reasonable  belief  upon  the  part  of  the  jury  that  the 


359;  McLaughlin  y.  Syracuse  Rapid  Transit 
Co.,  115  N.  Y.  App.  Div.  774,  101  N.  Y. 
Suppl.  196. 

19.  Galveston,  etc.,  E.  Co.  v.  Green,  (Tex. 
Civ.  App.  1906)  91  S.  W.  380. 

Evidence  held  to  show  mental  incapacity 
at  the  time  of  executing  release  see  Chicago 
City  R.  Co.  V.  McClain,  211  111.  589,  71 
N.  E.  1103;  Bertrand  v.  St.  Louis  Transit 
Co.,  108  Mo.  App.  70,  82  S.  W.  1089;  Gal- 
veston, etc.,  R.  Co.  V.  Green,  (Tex.  Civ.  App. 
1906)  91  S.  W.  380. 

Evidence  held  to  show  suflScient  mental 
capacity  at  time  of  signing  release  see  Lake 
Shore,  etc.,  R.  Co.  v.  Vogelson,  23  Ohio  Cir. 
Ct.  361. 

20.  McCarty  v.  Houston,  etc.,  R.  Co.,  21 
Tex.  Civ.  App.  568,  54  S.  W.  421. 

21.  Missouri. —  Lomax  v.  Southwest  Mis- 
souri Electric  R.  Co.,  119  Mo.  App.  192,  95 
S.  W.  945. 

Pennsylvania. —  Bierer's  Appeal,  92  Pa. 
St.  265,  holding  that  a  release  of  a  widow 
to  her  husband's  executors  will  not  be  im- 
peached for  fraud,  except  on  clear,  precise, 
and  indubitable  eveidence,  and  that  the  con- 
sideration was  inadequate  is  not  enough. 

Wasliington. —  Pederson  v.  Seattle  Consol. 
St.  R.  Co.,  6  Wash.  202,  33  Pac.  351,  34 
Pac.  665. 

Wyoming. —  Wallace  v.  Skinner,  15  Wyo. 
233,  88  Pac.  221. 

United  States. —  Chicago,  etc.,  R.  Co.  v. 
Wilcox,  116  Fed.  913,  54  C.  C.  A.  147  (hold- 
ing that  a  mere  preponderance  of  evidence  is 
not  sufficient)  ;  The  Annie  L.  Mulford,  107 
Fed.  525  (holding  that  where  plaintiff  averred 
that  he  was  tricked  into  signing  the  release 
by  the  way  the  paper  was  reacl  to  him,  al- 
though admitting  that  he  was  able  to  read  the 
same,  to  be  relieved  from  the  effect  of  his 
carelessness  in  not  insisting  on  the  right  to 
read  it  himself,  he  must  clearly  show  that  he 
was  defrauded;  and  there  being  nothing  to 
corroborate  his  own  testimony,  which  was 
positively  contradicted  by  the  company's 
agent,  the  libel  should  be  dismissed). 

See  42  Cent.  Dig.  tit.  "Release,"  §  108. 

Evidence  held  sufficient  to  show  fraud  in 
procuring  release  see  St.  Louis,  etc.,  R.  Co.  v. 
Hambright,  87  Ark.  614,  113  S.  W.  803; 
Capital  F.  Ins.  Co.  v.  Montgomery,  81  Ark. 
508,  99  S.  W.  687;  St.  Louis,  etc.,  R.  Co.  v. 
Brown,  73  Ark.  42,  83  S.  W.  332;  Chicago, 
etc.,  R.  Co.  V.  Jennings,  217  111.  494,  75  N.  E. 
560;  Wheeler,  etc.,  Mfg.  Co.  V.  Barr,  131  111. 
App.  653;  Kelly  v.  Chicago,  etc.,  R.  Co.,  138 
Iowa  273,  114  !N".  W.  536;  Rauen  v.  Pruden- 
tial Ins.  Co.,  129  Iowa  725,  106  N.  W.  198; 
Southern  R.  Co.  v.  Brewer,  108  S.  W.  936,  32 
Ky.  L.  Rep.  1374;  Louisville,  etc.,  R.  Co.  v. 
Helm,  121  Ky.  645,  89  S.  W.  709,  28  Ky.  L. 
Rep.  603;  Schus  v.  Powder-Simpson  Co.,  85 
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Minn.  447,  89  N.  W.  68,  69  L.  R.  A.  887; 
Wheeler  v.  Metropolitan  Stock  Exch.,  72 
N.  H.  315,  56  Atl.  754;  Gulf,  etc.,  R.  Co.  v. 
Huyett,  (Tex.  Civ.  App.  1908)  108  S.  W. 
502;  Chicago,  etc.,  R.  Co.  v.  Cain,  37  Tex. 
Civ.  App.  531,  84  S.  W.  682;  International, 
etc.,  R.  Co.  V.  Shuford,  36  Tex.  Civ.  App. 
251,  81  S.  W.  1189;  International,  etc.,  R. 
Co.  V.  Harris,  (Tex.  Civ.  App.  1901)  65 
S.  W.  885  [affirmed  in  95  Tex.  346,  67  S.  W. 
315]. 

Evidence  held  insufficient  to  prove  that  re- 
lease was  obtained  by  fraud  see  Nason  v. 
Chicago,  etc.,  R.  Co.,  (Iowa  1908)  118  N.  W. 
751;  Spitze  V.  Baltimore,  etc.,  R.  Co.,  75  Md. 
162,  23  Atl.  307,  32  Am.  Rep.  378;  McCall 
V.  Bushnell,  41  Minn.  37,  42  N.  W.  545; 
McFarland  v.  Missouri  Pac.  R.  Co.,  125  Mo. 
253,  28  S.  W.  590;  Hoboken  Ferry  Co.  v. 
Baldwin,  58  N.  J.  Eq.  36,  43  Atl.  417;  Shaw 
i\  Delaware,  etc.,  R.  Co.,  126  N.  Y.  App.  Div. 
210,  110  N.  Y.  Suppl.  362;  Myers  v.  Metro- 
politan L.  Ins.  C^.,  62  N.  Y.  App.  Div.  572, 
71  N.  Y.  Suppl.  157;  Dorwin  v.  Westbrook, 
86  Hun  (N.  Y.)  363,  33  N.  Y.  Suppl.  449; 
Williams  i:  Wilson,  18  Misc.  (N.  Y.)  42, 
40  N.  Y.  Suppl.  1132  [reversing  17  Misc. 
317,  40  N.  Y.  Suppl.  350;  Chicago,  etc.,  R. 
Co.  V.  Williams,  44  Tex.  Civ.  App.  168,  99 
S.  W.  141;  Southwestern  Tel.,  etc.,  Co.  v. 
James,  41  Tex.  Civ.  App.  560,  91  S.  W.  654; 
Probate  Court  v.  Enright,  79  Vt.  416,  65 
Atl.  530:  Shook  v.  Illinois  Cent.  R.  Co.,  115 
Fed.  57,  52  C.  C.  A.  651. 

Evidence  held  sufficient  to  show  that  a 
release  was  obtained  without  fraud  see  Fer- 
ris V.  Ferris,  34  N.  Y.  App.  Div.  144,  54  N.  Y. 
Suppl.  523. 

Evidence  in  a  suit  by  a  widow  to  set  aside 
her  release  of  all  interest  in  her  husband's 
estate  because  procured  by  fraud,  held  to 
show  that  the  person  perpetrating  the  fraud, 
although  previously  her  agent,  was  at  the 
time  acting  for  heirs  adversely  interested  see 
Mullaney  v.  Mullaney,  65  N.  J.  Eq.  384,  54 
Atl.  1086. 

Mere  incapacity  to  appreciate  and  under- 
stand the  act  of  executing  a  release  does  not 
render  it  void,  and  will  not  establish  of  itself 
the  contention  of  fraud  in  procurement.  Litch- 
field, etc.,  R.  Co.  V.  Shuler,  134  111.  App.  615. 

That  expressions  of  professional  opinion 
by  a  surgeon  in  the  employ  of  one  liable  for 
a  personal  injury  made  to  the  injured  person 
to  induce  the  settlement  of  his  claim  therefor 
were  fraudulent  representations,  justifying 
the  setting  aside  of  a  release  of  liabilities  for 
the  injury,  is  not  sufficiently  shown  merely 
by  the  fact  that  the  opinion  has  been  proved 
incorrect.  Nason  v.  Chicago,  etc.,  R.  Co., 
(Iowa  1908)  118  N.  W.  751. 

But  where  there  is  gross  inadequacy  of 
the  compensation  paid  by  an  employer  to  an. 


RELEASE 


[34  Cyc]  1105 


mind  of  plaintiff  was  overpersuaded,  and  the  execution  of  such  release  obtained 
by  fraud  upon  the  part  of  defendant. 

C.  Trial  —  l.  Province  of  Court  and  Jury.  The  course  and  conduct  of  trials 
in  actions  involving  the  execution  and  validity  of  a  release  is  governed  by  the 
rules  of  trial  applicable  to  civil  actions  in  general.^^  Issues  of  fact  are  ordinarily 
for  the  determination  of  the  jury  under  proper  instructions  from  the  court 
and  where  either  party  presents  evidence  which,  although  slight,  would  justify 
a  finding  by  the  jury  in  his  favor,  the  question  should  be  submitted  to  the  jury, 
and  it  is  error  to  nonsuit  or  direct  a  verdict ;  but  where  the  evidence  is  so  slight 
that  a  finding  based  thereon  would  not  be  sustained,  the  matter  should  not  be 
submitted  to  the  jury.^^  In  accordance  with  these  rules  the  court  will  not  ordi- 
narily upon  motion  set  aside  a  plea  of  release  on  the  ground  that  it  was  coUusively 
obtained,^^  for  all  questions  of  fraud,  collusion,  and  misrepresentation  in  the  obtain- 
ing or  execution  of  a  release  are  for  the  jury,^^  as  is  also  the  question  whether  a 


employee  sustaining  a  permanent  injury  in 
consideration  of  the  employee  releasing  his 
claim  therefor,  only  slight  additional  evidence 
of  fraud  on  the  part  of  the  employer  to  pro- 
cure the  release  is  necessary  to  overturn  the 
settlement.  Illinois  Cent.  R.  Co.  v.  Vaughn, 
111  S.  W.  707,  33  Ky.  L.  Rep.  906. 

22.  Chicago,  etc.,  R.  Co.  v.  Jennings,  114 
111.  App.  622  [affirmed  in  217  111.  494,  75 
N.  E.  .560]. 

23.  See  Trial. 

24.  Gulf,  etc.,  R.  Co.  v.  Winter,  38  Tex. 
Civ.  App.  8,  85  S.  W.  477,  holding  that 
where,  in  an  action  for  injuries  to  an  em- 
ployee, there  is  evidence  that  the  release 
pleaded  by  defendant  was  executed  by  plain- 
tiff on  defendant's  agreement  to  pay  him  for 
his  time  lost  on  account  of  the  injuries,  the 
refusal  to  withdraw  that  issue  from  the  jury 
was  proper. 

25.  Rockwell  v.  Capital  Traction  Co.,  25 
App.  Cas.  (D.  C.)  98;  Sargent  Co.  v.  Baublis, 
215  111.  428,  74  N.  E.  455  (whether  plaintiff 
executed  the  release)  ;  Indiana,  etc.,  R.  Co. 
V.  Fowler,  201  111.  152,  66  N.  E.  394,  94  Am. 
St.  Rep.  158  [affirming  103  111.  App.  565] 
(whether  a  release  of  all  claims  for  damages 
was  fairly  obtained  by  the  party  liable,  and 
whether  the  party  excusing  it  knew  and  un- 
derstood its  contents,  and  knew  he  was  re- 
leasing his  right  of  action  for  damages)  ; 
Lusk  V.  Throop,  189  111.  127,  59  N.  E.  529 
[affirming  89  111.  App.  509']  (whether  taking 
of  notxjs  and  mortgages  amounted  to  a  re- 
lease) ;  Chicago  Union  Traction  Co.  v.  Lud- 
low, 108  111.  App.  357  (whether  a  release 
from  damages  is  legally  obtained  from  a 
party  under  circumstances  which  estop)  ; 
Rauen  v.  Prudential  Ins.  Co.,  129  Iowa  725, 
106  N.  W.  198  (whether  the  release  for  a 
nominal  consideration  of  a  claim  on  a  liqui- 
dated demand  was  a  compromise  of  a  doubt- 
ful claim,  and  valid)  ;  Richardson  v.  McLe- 
more,  5  Baxt.  (Tenn.)  586  (whether  accord- 
ing to  the  intention  of  the  parties  the  effect 
of  a  release  of  the  obligor  in  an  instrument 
was  to  discharge  a  coobligor  entirely,  or 
to  discharge  one  from  the  joint  liability  for 
his  coobligor's  half  of  the  obligation ) . 

Evidence  held  sufficient  to  warrant  sub- 
mission to  the  jury  of  the  issue  of  fraud 
in  the  procuienient  of  the  release  see  Inter- 
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national,  etc.,  R.  Co.  v.  Harris,  (Tex.  Civ. 
App.  1901)  65  S.  W.  885  [affirmed  in  95  Tex. 
346,  67  S.  W.  315]. 

The  question  of  the  validity  of  a  release 
of  damages  executed  by  plaintiff,  where  it  is 
claimed  that  it  was  not  his  free  act,  is  for  the 
jury.  Dixon  v.  Brooklyn  City,  etc.,  R.  Co., 
100  N.  Y.  170,  3  N.  E.  65;  Detwiler  v. 
Graham,  17  Phila.  (Pa.)  300. 

26.  Fivey  v.  Pennsylvania  R.  Co.,  67 
N.  J.  L.  627,  52  Atl.  472,  91  Am.  St.  Rep. 
445  (holding  that  where  plaintiff  sued  a 
railroad  company  for  injuries  sustained  while 
in  its  employ,  and  defendant  pleaded  a  re- 
lease by  acceptance  of  benefits  from  a  relief 
fund  established  by  the  company,  and  plaintiff' 
alleged  that  when  he  began  to  read  the  ap- 
plication the  medical  examiner  told  him  to 
sign  it  as  a  matter  of  form,  but  failed  to 
state  that  an  acceptance  of  benefits  for  the  in- 
juries would  operate  as  a  release,  it  appearing 
that  plaintiff  could  read  and  write,  and  that 
the  agreement  was  printed  in  plain  type,  and 
he  had  been  furnished  wdth  a  book  containing 
a  copy  of  his  application  for  aid,  two  months 
before  the  happening  of  the  accident,  and  of 
the  regulations  of  the  relief  fund,  the  direc- 
tion of  a  verdict  for  defendant  was  not  error)  ; 
Denver,  etc.,  R.  Co.  v.  Sullivan,  21  Colo.  302, 
41  Pac.  501. 

Evidence  held  insufficient  to  go  to  the 
jury  on  the  question  whether  release  pleaded 
by  defendant  in  an  action  for  personal  injuries 
was  obtained  by  fraud  or  deceit  see  Zdance- 
wicz  V.  Burlington  County  Traction  Co., 
(N.  J.  Sup.  1908)  71  Atl.  123. 

Where  defendant  pleaded  estoppel  predi- 
cated upon  the  express  agi^eement  of  plaintiff 
to  release  his  claim,  but  the  evidence  tended 
to  show  that  plaintiff,  if  estopped  to  assert 
his  claim,  was  estopped  by  his  conduct,  re- 
fusal to  submit  the  issue  of  a  release  wa.s 
not  erroneous.  Missouri,  etc.,  R.  Co.  v. 
Schroeder,  44  Tex.  Civ.  App.  47,  100  S.  W. 
808. 

27.  Eastman  v.  Wriijlit,  6  Pick.  (Mass.) 
316;  Loring  v.  Brackett,  3  Pick.  (Mass.) 
403. 

28.  Illinois. —  Spring  Valley  Coal  Co.  v. 
Buzis,  213  111.  341,  72  N.  E.'l060:  Chicago 
City  R.  Co.  V.  McClain.  211  111.  589,  71  N.  E. 
1103;  Pioneer  Cooperage  Co.  v.  Romanowicz, 
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release  of  plaintiff's  claim  was  obtained  by  defendant  in  good  faith,  with  a  full 
understanding  on  plaintiff's  part  of  his  legal  rights.^^  Questions  of  execution 
and  delivery  of  the  release,^^  ratification,^^  negligence  or  mistake,^"  genuineness 
of  signature,^^  consideration,^*  and  mental  competency  of  the  releasor -"^^  are  for 
the  jury.    But  the  construction  of  the  release  is  for  the  court.^^ 

2.  Instructions.  The  parties  are  on  request  entitled  to  full  instructions 
correctly  stating  the  law.^'    Instructions  must  be  applicable  to  the  issues,  and 


85  111.  App.  407  [affirmed  in  186  111.  9,  57 
N.  E.  864]. 

Kentucky. —  Glisson  v.  Paducah  R.,  etc., 
Co.,  87  S.  W.  305,  27  Ky.  L.  Rep.  965. 

Maryland. —  Ryan  v.  Gross,  68  Md.  377,  12 
Atl.  115,  16  Atl.  302. 

Massachusetts. —  Eastman  v.  Wright,  6 
Pick.  316;  Loring  v.  Brackett,  3  Pick.  403. 

Missouri. —  Girard  v.  Sf.  Louis  Car-Wheel 
Co.,  46  Mo.  App.  79. 

New  York. —  Cohen  r.  Schreiber,  60  Misc. 
114,  111  N.  Y.  Suppl.  702. 

North  Carolina. —  Dorsett  v.  Clement-Ross 
Mfg.  Co.,  131  N.  C.  254,  42  S.  E.  612. 

Petmsylvania. —  Clayton  v.  Consolidated 
Traction  Co.,  204  Pa.  St.  536,  54  Atl.  332; 
Ettinger  v.  Jones,  139  Pa.  St.  218,  21  Atl. 
137. 

South  Carolina. — Griffin  v.  Southern  R.  Co., 
66  S.  C.  77,  44  S.  E.  562. 

Texas. —  Chicago,  etc.,  R.  Co.  v.  Williams, 
37  Tex.  Civ.  App.  198,  83  S.  W.  248. 

See  42  Cent.  Dig.  tit.  "  Release,"  §  109 
et  seq. 

Where  the  court  charged  that  the  evidence 
of  fraud  was  too  slight  to  authorize  the 
jury  to  set  aside  the  release,  but  left  the 
question  of  fraud  to  them  upon  the  evidence, 
this  was  error,  and  the  case  should  have  been 
withdrawn  from  the  jury.  Pennsylvania  R. 
Co.  r.  Shay.  82  Pa.  St.  198. 

Where  iio  evidence  was  given  to  connect 
defendant  with  the  fraudulent  acts,  it  was 
proper  to  direct  a  verdict  for  defendant. 
Meka  v.  Brown,  84  Iowa  711,  45  N.  W.  1041, 
50  N.  W.  46. 

Where  plaintiff  signed  a  release  under 
the  belief  that  he  was  signing  a  receipt  for 
something  else,  the  question  whether  the  re- 
lease was  obtained  unfairly  was  for  the  jury. 
Chicago  Citv  R.  Co.  i\  Uhter,  212  111.  174, 
72  N.  E.  195. 

Fraud  of  the  releasee's  agents  or  repre- 
sentatives is  for  the  jury.  Freedlev  v.  French, 
154  Mass.  339,  28  N.  E.  272;  Austin  v.  St. 
Louis  Transit  Co.,  115  Mo.  App.  146,  91  S.  W. 
450;  Hidden  v.  Exeter,  etc.,  R.  Co.,  72  K  H. 
422,  57  Atl.  333;  Gulf,  etc.,  R.  Co.  v.  John- 
son, 43  Tex.  Civ.  App.  237,  95  S.  W.  720; 
Galveston  etc.,  R.  Co.  v.  Cade,  (Tex.  Civ. 
App.  1906)  93  S.  W.  124  (whether  plaintiff 
was  induced  to  sign  the  release  through 
fraudulent  representations  of  defendant's  sur- 
geon) ;  Chicago,  etc.,  R.  Co.  v.  Cain,  37  Tex. 
Civ.  App.  531,  84  S.  W.  682;  Viallet  v.  Con- 
solidated R.,  etc.,  Co.,  30  Utah  260,  84  Pac. 
496,  5  L.  R.  A.  N.  S.  663;  Bjorklund  v. 
Seattle  Electric  Co.,  35  Wash.  439,  77  Pac. 
727  (whether  the  release  was  obtained  by 
fraudulent  representations  of  defendant's 
physician  and  representatives). 
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29.  Kansas  City,  etc.,  R.  Co.  v.  Chiles,  86 
Miss.  361,  38  So.'  498. 

30.  Sargent  Co.  v.  Baublis,  215  111.  428, 
74  N.  E.  455;  Cleveland  v.  Rothschild.  132 
Mich.  625,  94  N.  W.  184;  Clark  v.  Lehigh 
Valley  R.  Co.,  24  Pa.  Super.  Ct.  609. 

31.  Merrill  v.  Pike,  94  Minn.  186,  102 
N.  W.  393;  Jones  v.  Alabama,  etc..  R.  Co., 
72  Miss.  22,  10  So.  379. 

What  is  a  reasonable  time  in  which  to  re- 
pudiate a  release  obtained  by  fraud  and 
duress  is  a  question  for  the  jury.  Brainard 
V.  Van  Dyke,  71  Vt.  359,  45  Atl.  758. 

32.  Sundvall  v.  Interstate  Iron  Co.,  104 
Minn.  499,  110  N.  W.  1118;  Chicago,  etc., 
R.  Co.  V.  Williams,  37  Tex.  Civ.  App.  198, 

83  S.  W.  248;  Sheanon  v.  Pacific  Mut.  L. 
Ins.  Co.,  83  Wis.  507,  53  N.  W.  878. 

33.  Castor  v.  Bernstein,  2  Cal.  App.  703, 

84  Pac.  244. 

34.  Stevens  v.  Hathorne,  12  Allen  (Mass.) 
402 ;  Bennett  v.  Himmelberger-Harrison  Lum- 
ber Co.,  116  Mo.  App.  699,  94  S.  W.  808; 
Hawkins  r.  Collins,  61  S.  C.  537,  39  S.  E. 
768. 

35.  Butler  v.  New  England  Structural  Co., 
191  Mass.  397,  77  N.  E.  764;  Gibson  v.  Wes- 
tern New  York,  etc..  R.  Co.,  164  Pa.  St.  142, 
30  Atl.  308,  44  Am.  St.  Rep.  586;  Shook  V. 
Illinois  Cent.  R.  Co.,  115  Fed.  57,  52  C.  C._  A. 
651,  issue  as  to  releasor's  sanity  at  the  time 
he  executed  the  release,  and,  if  he  was  men- 
tally sound,  whether  certain  injuries  were  in 
the '  contemplation  of  the  parties. 

But  where  there  was  no  evidence  of  want 
of  sufficient  mental  capacity  to  execute  a  re- 
lease that  question  should  not  be  left  to  the 
jury.  Och  v.  Missouri,  etc.,  R.  Co.,  130  Mo. 
27.  31  S.  W.  962,  36  L.  R.  A.  442. 

36.  Murphy  v.  Black,  (Ala.  1906)  41  So. 
877;  Quebec  v.  Gulf,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1903)  77  S.  W.  442  {affirmed  in  98  Tex. 
6,  81  S.  W.  20,  66  L.  R.  A.  734]. 

But  where  a  release  of  a  claim  for  negli- 
gent death  was  ambiguous,  and  it  was  doubt- 
ful whether  decedent's  estate  was  bound 
thereby,  the  question  whether  it  was  bound 
was  for  the  jury.  Olston  v.  Oregon  Water 
Power,  etc.,  Co.,  (Oreg.  1908)  96  Pac.  1095, 
97  Pac.  538.  •  „^  ^ 

37.  Missouri  Pac.  R.  Co.  v.  Brazzil,  72  iex. 
233  10  S.  W.  403;  Missouri,  etc.,  R.  Co.  V. 
Craig,  44  Tex.  Civ.  App.  583,  98  S.  W.  907 
(holding  that  where,  in  an  action  for  injuries 
to  a  passenger,  defendant  pleaded  a  release 
which  plaintiff  claimed  he  was  induced  to 
sign  without,  sufficient  mental  capacity  to 
know  what  he  was  doing,  it  was  error  to 
refuse  to  instruct  to  return  a  verdict  for  de- 
fendant unless  the  jury  believed  that  when 
plaintiff  made  the  settlement  and  executed  the 
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to  the  facts  which  there  is  evidence  tending  to  prove,^^  and  must  be  considered 


release  he  Avas  mentally  incapable  of  under- 
standing the  nature  and  effect  thereof  )  ;  St. 
Louis,  etc.,  R.  Co.  r.  Demsev,  40  Tex.  Civ. 
App.  398,  89  S.  W.  786  (holding  that  in  an 
action  for  injuries  to  a  servant,  v,diere  a  re- 
lease was  pleaded  by  defendant  and  the  exe- 
cution thereof  was  denied  by  plaintiff,  a  re- 
quested charge  that  the  release  was  a  bar  to 
the  action  unless  it  was  not  executed  by  plain- 
tiff, that  it  was  executed  by  him  if  liis  name 
was  signed  thereto  by  another,  and  he  made 
his  mark  by  touching  the  pen  with  which  the 
mark  was  made,  and  that  unless  the  release 
was  not  in  fact  executed  by  plaintiff  the 
jury  should  return  a  verdict  for  defendant, 
should  have  been  given)  ;  Gulf,  etc.,  R.  Co. 

Winter,  38  Tex.  Civ.  App.  8,  85  S.  W.  477 
(holding  that  where  a  part  of  plaintiff's  testi- 
mony tending  to  show  that  he  accepted  de- 
fendant's offer  of  one  dollar,  payment  for  lost 
time,  and  future  employment,  in  consideration 
of  his  release  of  damages  for  personal  in- 
juries, defendant  Avas  entitled  to  a  special  in- 
struction that,  if  plaintiff  did  accept  such 
offer,  he  could  not  recover). 

Instructions  held  correct  see  Georgia  Cent. 
R.  Co.  V.  Goodwin,  120  Ga.  83,  47  S.  E.  641 
(fraudulent  misrepresentations)  ;  Pioneer 
Cooperage  Co.  v.  Romanowicz,  186  111.  9,  57 
N.  E.  864  (affirming  85  111.  App.  407*]  (in- 
tent to  release)  ;  Freedley  v.  French,  154 
Mass.  339,  28  N.  E.  272 ;  Robertson  v.  Fuller 
Constr.  Co.,  115  Mo.  App.  456,  92  S.  W.  130 
(that  if  the  release  was  signed  by  plaintiff 
wnen  he  was  in  such  a  mental  condition  through 
pain  and  sickness  that  he  could  not  and  did 
not  comprehend  its  contents,  and  that  if  de- 
fendant's agent  took  advantage  of  plaintiff's 
condition  to  induce  him  to  sign  the  paper 
without  understanding  its  contents,  intending 
thereby  to  defraud  plaintiff,  the  release  was 
no  defense  to  the  action)  ;  International,  etc., 
R.  Co.  V.  Brazzil,  78  Tex.  314,  14  S.  W.  609 
(ratification)  ;  Galveston,  etc.,  R.  Co.  v.  Cade, 
(Tex.  Civ.  App.)  93  S.  W.  124  (that  re- 
leasor must  have  relied  u:pon  false  statements 
to  invalidate  release)  ;  Chicago,  etc.,  R.  Co.  v. 
Cain,  37  Tex.  Civ.  App.  531,  84  S.  W.  682; 
Galloway  v.  San  Antonio,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1903)  78  S.  W.  32  (an  instruction 
that  a  release  of  a  claim  for  injuries  was 
binding  on  plaintiff  unless,  when  he  executed 
it,  he  did  not  and  could  not  understand  its 
contents,  and  that  a  release  of  a  claim  for 
injury  is  binding  on  plaintiff,  unless  defend- 
ant concealed  its  real  meaning,  and  falsely 
represented  that  it  was  simply  a  receipt  for 
money)  ;  Oriental  v.  Barclay,  16  Tex.  Civ. 
App.  193,  41  S.  W.  117  (when  release  should 
have  been  repudiated). 

Instructions  held  incorrect  or  misleading 
see  Adams  r.  Neu,  108  111.  App.  50  (holding 
that  an  instruction  that  a  receipt  reciting 
that  it  is  a  receipt  in  full  must  be  taken  to 
be  in  full  of  all  matters  which  were  claimed, 
unless  it  appears  from  a  preponderance  of  the 
evidence  that  some  item  or  matter  of  claim 
was  omitted  by  mistake  of  the  parties  or  by 
the  fraud  of  the  person  taking  the  receipt,  is 


misleading,  where  tfiere  is  no  evidence  and  no 
claim  that  any  item  or  matter  or  claim  had 
been  omitted  from  the  receipt,  either  by  mis- 
take or  fraud)  ;  Chicago  Union  Traction  Co. 
V.  Mommsen,  107  111.  App.  353  (considera- 
tion) ;  Shanley  v.  Laclede  Gaslight  Co.,  63  Mo. 
App.  123  (instruction  that,  in  order  to  make 
a  release  binding  on  plaintiff,  he  must  have 
understood  it,  where  it  was  plainly  written, 
and  there  was  no  evidence  of  fraud)  ;  Fleming 
V.  Southern  R.  Co.,  131  K  C.  476,  42  S.  E. 
905,  132  N.  C.  714,  44  S.  E.  551  (an  instruc- 
tion that  a  contract  of  an  employee  of  a  rail- 
road company  to  waive  the  benefit  of  an  ac- 
tion which  he  may  have  against  it  for  injuries, 
as  calculated  to  mislead  by  giving  the  im- 
pression that  a  proper  settlement  •  after 
injury)  ;  Linck  v.  MacMillan,  160  Pa.  St.  553, 
28  Atl.  850;  Chicago,  etc.,  R.  Co.  v.  Williams, 
37  Tex.  Civ.  App.  198,  83  S.  W.  248  (an  in- 
struction that  if  defendant  made  a  settlement 
with  plaintiff  by  releasing  defendant  from  all 
demands,  and  defendant  paid  plaintiff  the 
amount  agreed  on,  and  plaintiff  executed  to 
defendant  the  release  in  evidence,  plaintiff 
could  not  recover,  as  excluding  the  question 
of  fraud,  alleged  to  have  induced  the  execu- 
tion of  the  release)  ;  Johnson  v.  Gulf,  etc.,  R. 
Co.,  36  Tex.  Civ.  App.  487,  81  S.  W.  1197 
( that  mental  incapacity  should  not  be  in- 
ferred from  any  enfeebled  condition  of  the 
mind  and  body,  as  the  state  of  one's  health 
may  be  considered  in  determining  the  ques- 
tion of  mental  cajDacity  to  transact  business, 
and  that  the  validity  of  the  release  depended 
solely  on  the  question  of  plaintiff's  mental  ca- 
pacity at  the  time  it  was  executed,  thereby 
eliminating  the  question  of  fraud  in  procur- 
ing the  release ) . 

On  an  issue  as  to  the  validity  of  a  release 
of  damages  for  injuries  sustained,  an  instruc- 
tion that  if  one  plaintiff  executed  the  release 
when  he  was  ignorant  of  its  contents  or  was 
in  such  mental  condition  that  he  did  not  know 
what  he  Avas  doing,  he  was  not  bound  thereby, 
was  objectionable  as  calculated  to  mislead  the 
jury  to  believe  that  ignorance  alone  of  the 
contents  of  the  instrument  at  the  time  of 
signing  was  sufficient  to  avoid  it.  Missouri, 
etc.,  R.  Co.  V.  Craig,  44  Tex.  Civ.  App.  583, 
98  S.  W.  907. 

38.  Tainter  v.  Lombard,  54  Me.  554. 

Instructions  held  inapplicable  to  issues 
and  facts  see  Houston,  etc.,  R.  Co.  r.  Tier- 
ney,  72  Tex.  312,  12  S.  W.  586;  Gulf.  etc..  R. 
Co.  V.  Johnson,  43  Tex.  Civ.  App.  237.  95 
S.  W.  720,  an  instrnction  that  the  releasa 
Avas  not  a  defense,  in  case  the  jury  should 
find  that  its  execution  Avas  induced  by  false 
representations  made  by  the  ph_A"sician  and  the 
claim  agent,  or  either  of  them,  there  being  no 
evidence  of  fraud. 

There  being  no  evidence  to  show  that  a 
release  was  invalid,  the  only  controversy 
being  Avhethev  it  Avas  deliA'ered,  a  charge  that 
it  did  not  (Ti>ovato  as  a  relinquishment  of  a 
lien  and  satisfaction  of  an  indebtedness,  as 
expressed  in  tlie  release,  was  properlv  refused. 
Porter  /■.  ^Nlolealf.  84  Tex.  468.  19  S.  W.  696. 
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as  a  whole,  and  thus  it  is  not  error  to  refuse  an  instruction  adequately  covered 
by  other  instructions.^^ 

3.  Verdict  and  Findings.  The  rules  governing  findings  in  actions  involving 
releases  are  the  same  as  those  that  apply  to  civil  actions  in  general.^^  A  special 
finding  must  be  supported  by  the  evidence/^  and  an  interrogatory  for  a  special 
finding  must  call  for  facts  provable  within  the  issues. 

D.  Review.  Questions  not  urged  in  the  lower  court  and  not  properly  pre- 
served for  review  will  not  be  noticed  on  appeal.*^  Errors  upon  the  trial  to  work 
a  reversal  upon  review  must  have  been  prejudicial  to  the  complaining  party.** 

Released.  Delivered  or  surrendered ;  ^  exemption  from  a  common-law 
liability  as  an  insurer.^    (See,  generally,  Release,  ante^  p.  1039.) 

Relet.  A  new  letting  for  a  fixed  and  definite  term.^  (See  Landlord  and 
Tenant,  24  Cyc.  1164,  1375.) 

Relevancy.  That  which  conduces  to  prove  a  pertinent  theory  in  a  case, 
or  one  which  influences  or  controls  the  case;  *  that  which  conduces  to  the  proof 
of  a  pertinent  hypothesis.^    (Relevancy :  Of  Evidence  —  In  Civil  Action,  see 


39.  International,,  etc.,  R.  Co.  i.  Brazzil, 
78  Tex.  314,  14  S.  W.  609  (holding  that  an 
instruction  that  a  release  of  damages  for  in- 
juries received  on  a  railroad  was  void  if  the 
passenger  was  unconscious,  or  not  in  his  right 
mind,  when  it  was  given,  is  not  erroneous  be- 
cause the  effect  of  an  alleged  ratification  w^as 
not  stated  in  the  same  connection,  the  jury 
having  been  fully  instructed  on  that  point)  ; 
Galveston,  etc..  R.  Co.  v.  Green,  (Tex.  Civ. 
App.  1905)  91  S.  W.  380. 

40.  See  Trial. 

Construction  of  verdicts  see  Hardt  v. 
Schulting,  85  N.  Y.  624  (holding  that  a  find- 
ing that  a  release  from  the  claim  of  a  cred- 
itor was  obtained  by  means  of  material  mis- 
representations on  ithe  part  of  the  debtor  is 
equivalent  to  a  finding  that  the  creditors  re- 
lied on  such  representations)  ;  International- 
etc,  R.  Co.  V.  Shuford,  36  Tex.  Civ.  App.  251, 
81  S.  W.  1189  (holding  that  where  a  railroad 
company  settled  with  one  w^ho  had  been  in- 
jured while  a  passenger,  and  subsequently,  in 
an  action  by  the  passenger  for  the  injuries, 
the  court  instructed  that  if  plaintiff  was  not 
defrauded  into  making  the  settlement,  and 
she  entered  into  it  of  her  own  free  will,  the 
jury  should  find  for  defendant,  and  that,  if 
they  did  not  find  for  plaintiff  on  such 
issue  of  fraud,  they  should  return  a  verdict 
in  favor  of  defendant,  and  a  verdict  was  ren- 
dered for  a  specified  sum,  less  the  sum  which 
plaintiff  had  received,  such  verdict  and  the 
judgment  thereon  amounted  to  an  adjudica- 
tion that  the  release  was  procured  by  fraud). 

41.  Merchants'  Nat.  Bank  v.  McAnulty, 
(Tex.  Civ.  App.  1895)  32  S.  W.  376. 

42.  American  Quarries  Co.  f  .  Lay,  37  Ind. 
App.  386,  73  N.  E.  608,  holding  that,  in  an 
action  on  a  contract  releasing  defendant  from 
liability  to  plaintifl",  a  special  interroga1x)ry 
asking  the  jury  to  find  whether  it  gave  plain- 
tiff damages  on  account  of  the  written  con- 
tract set  out  in  the  first  two  paragraphs  of 
the  complaint,  or  on  the  oral  contract  set 
out  in  the  third  paragraph,  did  not  call  for 
any  fact  provable  within  the  issue,  and  was 
correctly  refused. 
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43.  New  Orleans  Gas  Light,  etc.,  Co.  v. 
Hudson,  5  Rob.  (La.)  486  (holding  that  a 
plea  of  release,  not  made  in  the  court  below, 
will  be  presumed  to  have  been  waived)  ;  Price 
r.  Richmond,  etc.,  R.  Co.,  38  S.  C.  199,  17 
S.  E.  732  (holding  that  a  contention  that  the 
alleged  invalidity  of  a  release,  pleaded  in  an 
action  for  personal  injuries  on  the  ground 
of  duress,  being  purely  equitable  in  character, 
could  not  be  considered  in  a  law  case  for  dam- 
ages, and  cannot  be  considered  when  raised 
for  the  first  time  on  appeal). 

44.  Girard  i).  St.  Louis  Car-Wheel  Co. 
123  Mo.  358,  27  S.  W.  648,  45  Am.  St.  Rep. 
556,  25  L.  R.  A.  514;  Bluefields  Banana  Co. 
r.  Wollfe,  (Tex.  Civ.  App.  1893)  22  S.  W. 
269  (holding  that  where,  in  an  action  for 
wrongful  discharge,  a  writing  which  defend- 
ant contends  is  a  release  from  liability  does 
not  on  its  face  purport  to  be  such  release, 
but  only  a  receipt  for  money  paid  for  services 
rendered,  an  instruction  submitting  the  con- 
struction of  such  writing  to  the  jury,  if  er- 
roneous, is  not  prejudicial  to  defendant). 

1.  Hicks  i\  Mendenhall,  17  Minn.  475,  483. 

2.  Morganton  Mfg.  Co.  i;.  Ohio,  etc.,  R. 
Co.,  121  N.  C.  514,  517,  28  S.  E.  474,  61 
Am.  St.  Rep.  679,  so  understood  when  placed 
on  the  face  of  the  bill  of  lading  by  the  agent 
of  a  common  carrier. 

"  Released  on  bail,"  as  used  in  the  crimi- 
nal practice  act,  implies  that  the  person  so 
released  is  not  imprisoned  after  such  release, 
though  for  some  purposes  it  is  true  that  a 
person  released  on  bail  in  a  civil  proceeding 
is  still  in  the  custody  of  the  law,  but  he  can- 
not be  said  to  be  so  in  custody  in  a  criminal 
proceeding.    Ex  p.  Jones,  41  Cal.  209,  210. 

3.  Moseley  v.  Allen,  138  Mass.  81,  83. 

4.  Levy  v.  Campbell,  (Tex.  1892)  20  S.  W. 
196. 

5.  Ward  v.  Young,  42  Ark.  542,  554; 
Seller  v.  Jenkins,  97  Ind.  430,  438;  Nick- 
erson  v.  Gould,  82  Me.  512,  514,  20  Atl.  86; 
State  V.  Withan,  72  Me.  531,  537;  State  V. 
O'Neil,  13  Oreg.  183,  187,  9  Pac.  284. 

"  Legal  relevancy "  includes  logical  rele- 
vancy, but  has  a  higher  evidentiary  force. 
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Evidence,  16  Cyc.  941,  1110;  In  Criminal  Prosecution,  see  Criminal  Law,  12 
Cyc.  390.  Of  Newly-Discovered  Evidence,  see  New  Trial,  29  Cyc.  898.  See 
Relevant.) 

Relevant.  As  applied  to  testimony,  a  term  which  is  said  to  mean  that 
which  directly  touches  upon  the  issue  which  the  parties  have  made  by  their  plead- 
ings, so  as  to  assist  in  getting  at  the  truth  of  it;  ^  a  term  which,  as  applied  to  any 
two  facts,  is  said  to  mean  that  they  are  so  related  to  each  other  that  according 
to  the  ordinary  course  of  events,  either  taken  by  itself  or  in  connection  with  other 
facts,  proves  or  renders  possible  the  past,  present,  or  future  existence  or  non- 
existence of  the  other. (See  Relevancy.) 

Reliance.  Dependence;  confidence;  trust;  repose  of  mind  upon  what  is 
deemed  sufficient  support  or  authority.^  (Reliance :  On  Adverse  Party  as  Affecting 
Estoppel,  see  Estoppel,  16  Cyc.  734.  On  False  Pretenses  as  Element  of  Offense, 
see  False  Pretenses,  19  Cyc.  604.  On  Fraudulent  Representations,  see  Fraud, 
20  Cyc.  39.) 

Relict.  The  survivor  of  the  union  of  married  people.^  (See,  generally, 
Husband  and  Wife,  21  Cyc.  1701.) 

Reliction.  Land  added  to  a  front  tract  by  the  permanent  uncovering  of 
the  waters,  the  laying  bare  of  the  bottom  by  the  retirement  of  the  waters,  as 
contradistinguished  from  a  filling  up  of  the  bottom  by  deposits  causing  the  water 
to  recede;  the  term  applied  to  land  made  by  the  recession  of  the  water  by  which 
it  was  previously  covered.^^    (See  Navigable  Waters,  29  Cyc.  349 ;  Waters.) 

Relief.  The  assistance  or  support,  pecuniary  or  otherwise,  granted  to 
indigent  persons  by  the  proper  administrators  of  the  poor  laws ;  a  term  which 
is  said  to  relate  to  the  mode  in  which  aid  is  given  in  equity. (Relief :  By  Decree 
or  Judgment,  see  Equity,  16  Cyc.  471;  Judgments,  23  Cyc.  623.  Equitable  — 
By  Decree,  see  Equity,  16  Cyc.  471;  Dependent  on  Inadequacy  of  Remedy  at 
Law,  see  Equity,  16  Cyc.  30.  From  Forfeiture  —  In  General,  see  Forfeitures, 
19  Cyc.  1365;  Of  Bail,  see  Bail,  5  Cyc.  131;  Of  Lease,  see  Landlord  and  Tenant, 
24  Cyc.  1364.  Identity  of,  and  Subject-Matter,  see  Abatement  and  Revival, 
1  Cyc.  27.  Of  Pauper,  see  Paupers,  30  Cyc.  1064,  1122.  Prayer  For  —  In 
Bill  in  Equity,  see  Equity,  16  Cyc.  224,  483;  In  Pleading,  see  Judgments,  23  Cyc. 
816;  Pleading,  31  Cyc.  110.) 

Relief  association.  See  Accident  Insurance,  1  Cyc.  294;  Associations, 
4  Cyc.  299;  Mutual  Benefit  Associations,  29  Cyc.  1. 

Relief  fund,  a  fund  made  up  of  contributions  of  the  members  of  the 
lodges  of  a  fraternal  order.^^  (See,  generally,  Mutual  Benefit  Insurance,  29 
Cyc.  50.) 


Cole  -I/.  Boardman,  63  N.  H.  580,  581,  4  Atl. 
572.    See  also  25  Cyc.  175. 

6.  Moran  v.  Abbey,  58  Cal.  163,  168;  Plai- 
ner V.  Platner,  78  N.  Y.  90,  9*5;  Porter  v. 
Valentine,  18  Misc.  (N.  Y.)  2:13,  215,  41 
N.  Y.  Suppl.  507.  See  also  Evidence,  16 
Cyc.  847. 

7.  Stephen  Ev.  3d  ed.  {quoted  in  Moody 
V.  Peirano,  4  Cal.  App.  411,  418,  88  Pac. 
380;  Plumb  v.  Curtis,  66  Conn.  154,  166,  33 
Atl.  998;  Seller  f.  Jenkins,  97  Ind.  430, 
438;  Buckwalter  v.  Arnett,  34  S.  W.  238, 
241,  17  Ky.  L.  Pvep.  1233;  Cole  v.  Boardman, 
63  N.  H.  580,  581,  4  Atl.  572;  Lamprey  v. 
Donacour,  58  N.  H.  376,  377;  Kemble  v.  Rond- 
out  Nat.  Bank,  94  N.  Y.  App.  Div.  544,  546, 
88  N.  Y.  Suppl.  246;  Strickland  Phillips, 
75  S.  C.  264,  265,  55  S.  E.  453]. 

Any  circumstance  is  relevant  which  makes 
more  probable  the  hypothesis  set  up.  Walls 
p.  Walls,  170  Pa.  St.  48,  57,  32  Atl.  649. 

8.  Webster  Int.  Diet. 

9.  Spitler  t.  Heetor,  42  Ohio  St.  100,  101, 


where  it  is  said  to  be  not  simply  the  sur- 
vivor of  the  decedent  individually. 

10.  Sapp  r.  Frazier,  51  La.  Ann.  1718, 
1723,  26  So.  378,  72  Am.  St.  Pep.  493. 

11.  Hammond  r.  Shepard,  186  111.  235, 
242,  57  N.  E.  867,  78  Am.  St.  Rep.  274. 

"Dereliction"  defined  see  13  Cvc.  1044. 

12.  Black  L.  Diet. 

"Aid  and  relief"  in  resolutions  by  a  town 
making  provision  for  families  of  volunteer 
soldiers,  implies  want,  need  or  necessity  on 
the  part  of  the  applicants,  and  indicates  tliat 
provision  there  made  was  charitable,  and  did 
not  tend  to  give  the  applicant  any  vested 
right  as  under  a  contract.  Russell  v..  Provi- 
dence, 7  P.  I.  51)6.  574. 

13.  ITtali  Constr.  Co.  r.  jSIontana  E.  Co., 
145  Fed.  981.  !587. 

"  Relief,  order,  or  direction  "  are  words  ap- 
plicable to  equitv  proceeding  onlv.  Holme 
r.  Cuv.  5  Ch.  D.'!)01.  906,  46  L.  j.  Ch.  64S, 
36  L.'T.  Rep.  iV.  S.  600.  25  Wklv.  Rep.  547. 

14.  Ladv  Lincoln  Lodee  r.  Faist,  52  N.  J. 
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Relieve,    a  word  said  to  be  synonymous  with  Remove/^  q.  v. 

Religion,  a  term  said  to  refer  to  one's  views  of  his  obhgations  to  his  Cre- 
ator and  to  the  obUgations  they  impose  of  reverence  for  His  being  and  character 
and  of  obedience  to  His  will ;  morality  with  a  sanction  drawn  from  a  future 
state  of  rewards  and  punishments;^^  some  system  of  faith  and  practice  resting 
on  the  idea  of  the  existence  of  one  God^  the  creator  and  ruler,  to  whom  His  crea- 
tures owe  obedience  and  love.^^  Any  system  of  faith  and  worship. (Religion: 
In  General,  see  Religious  Societies.  Crimes  Against,  see  Blasphemy,  5  Cyc. 
710;  Disturbance  of  Public  Meetings,  14  Cyc.  539.  Gifts  For  Promotion  of, 
see  Charities,  6  Cyc.  913.  Interference  With,  see  Disturbance  of  Public 
Meetings,  14  Cyc.  540.  Source  of  Common  Law,  see  Common  Law,  8  Cyc.  371. 
Sunday  Law,  see  Constitutional  Law,  8  Cyc.  885;  Sunday.) 

Religious  assembly,  a  phrase  which  has  been  said  to  mean  nothing 
more  than  an  assembly  of  religious  persons. (See,  generally,  Disturbance  of 
Public  Meetings,  14  Cyc.  540.) 

Religious  belief.  (ReUgious  BeUef  :  As  Affecting  —  Competency  as  Wit- 
ness, see  Homicide,  21  Cyc.  991;  Witnesses;  Qualification  of  Grand  Juror,  see 
Grand  Juries,  20  Cyc.  1299;  Qualification  to  Hold  Office,  see  Officers,  29  Cyc. 
1378.  As  Disquahfication  of  Juror,  see  Juries,  24  Cyc.  199.  By  Child  as  Fixing 
or  Determining  Right  to  Custody  and  Control,  see  Parent  and  Child,  29  Cyc. 
1585.  In  Polygamous  Marriage,  as  Defense  in  Prosecution  For  Bigamy,  see 
Bigamy,  5  Cyc.  695.) 

Religious  books.  Those  books  which  tend  to  promote  religion  taught  by 
the  Christian  dispensation.^^ 

Religious  corporation.    See  Religious  Societies,  post,  p.  1112. 

Religious  creed.    See  Creed,  12  Cyc.  865. 

Religious  denomination.    See  Religious  Sect. 

Religious  education.    See  Charities,  6  Cyc.  919. 

Religious  institutions.    See  Religious  Societies,  post,  p.  1112. 

Religious  liberty.  In  this  country  the  full  and  free  right  to  entertain 
any  religious  belief,  to  practice  any  religious  principle,  and  teach  any  religious 
doctrine  which  does  not  violate  the  laws  or  morality  and  which  does  not  infringe 
personal  rights. (Religious  Liberty:  Constitutional  Guaranty  of,  see  Consti- 


Eq.  510,  512,  28  Atl.  555.  See  also  New 
York  Xat.  Park  Bd.nk  v.  Clark,  92  K  Y. 
App.  Div.  262,  264,  87  N.  Y.  Suppl.  185. 

15.  Kennedy  v.  School  Dist.  No.  1,  20 
Wash.  399,  402,  55  Pac.  567,  where  it  was 
so  used  in  a  contract  employing  teachers,  re- 
serving the  right  to  relieve  one  of  the  num- 
ber on  certain  conditions. 

16.  Davis  V.  Beason,  133  U.  S.  333,  342, 
10  S.  Ct.  299,  33  L.  ed.  637,  Avhere  it  is  dis- 
tinguished from  "  cultiis "  or  form  of  wor- 
ship of  a  particular  sect. 

17.  McAllister  v.  Marshall,  6  Binn.  (Pa.) 
338,  350,  6  Am.  Dec.  458. 

18.  In  re  Knight,  159  Pa.  St.  500,  502,  28 
Atl.  303,  where  it  is  said  that  religion  in 
its  broadest  sense  comprehends  all  systems 
of  belief  in  the  existence  of  beings  superior 
to  and  capable  of  exercising  an  influence  for 
good  or  evil  on  the  human  race. 

19.  Webster  Diet,  [quoted  in  In  re  Wal- 
ker, 200  111.  566,  572,  66  N.  E.  144]. 

In  its  primary  sense  (from  religare,  to  re- 
bind,  bind  back),  it  imports,  as  applied  to 
moral  questions,  only  a  recognition  of  a 
conscientious  duty  to  obey  the  restraining 
principles  of  conduct.  In  re  Hinckley,  58 
Cal.  457,  512. 

As  used  in  the  Ohio  constitution  the  word 


has  been  defined  as  the  religion  of  all  man- 
kind and  not  the  religion  of  any  class  of 
men.  In  re  Walker,  200  111.  566,  572,  66 
N.  E.  144  [citing  Cincinnati  Bd.  of  Educa- 
tion V.  Minor,  23  Ohio  St.  211,  241,  13  Am. 
Rep.  233]. 

The  practice  of  polygamy  cannot  be  justi- 
fied as  being  embraced  within  the  religion  of 
the  offender,  since  the  guarantee  of  the  federal 
constitution  against  the  establishment  of  re- 
ligion or  any  interference  with  the  free  exer- 
cise thereof  does  not  authorize  the  commis- 
sion of  acts  contrary  to  the  criminal  law  of 
any  country  as  being  sanctioned  by  the 
tenets  of  a  religious  sect.  Reynolds  v.  U.  S., 
98  U.  S.  145.  165,  25  L.  ed.  244. 

20.  State  r.  Fisher,  25  N.  C.  Ill,  114. 
Compare  State  v.  Ramsey,  78  N.  C.  448, 
453. 

21.  Simpson  v.  Welcome,  72  Me.  496,  500, 
39  Am.  Rep.  349. 

22.  Watson  v.  Jones,  13  Wall.  (U.  S.) 
679,  728,  20  L.  ed.  666. 

Does  not  include  the  right  to  introduce  and 
carry  out  every  scheme  or  purpose  which  per- 
sons see  fit  to  claim  as  a  part  of  their  re- 
ligious system,  so  that  no  one  can  stretch 
his  own  liberty  so  as  to  interfere  with  that 
of  his  neighbors  and  to  violate  peace  and 
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TUTIONAL  Law,  8  Cyc.  884.  Question  of  Impairment,  see  Courts,  11  Cyc. 
934.) 

Religious  principles.  Those  sentiments  concerning  the  relation  between 
God  and  man  which  may  influence  human  conduct. 

Religious  sect.  People  believing  in  the  same  religious  doctrines  who  are 
more  or  less  closely  associated  or  organized  to  advance  such  doctrines  and  increase 
the  number  of  believers  therein;  a  body  or  number  of  persons  united  in  tenets 
but  constituting  a  distinct  organization  or  party  by  holding  sentiments  or  doc- 
trines different  from  those  of  other  sects  or  people. (See,  generally,  Religious 
Societies,  post,  p.  1112.) 


good  order.  In  re  Frazee,  03  Midi.  396,  405, 
30  N.  W.  72,  6  Am.  St.  Eep.  310.  To  the 
same  effect  see  Reynolds  v.  U.  S.,  98  U.  S. 
145,  166,  25  L.  ed.  244. 

Bill  of  Rights,  art.  5,  guaranteeing  to 
every  person  religious  liberty  and  freedom, 
etc.,  does  not  mean  a  license  to  engage  in 
acts  having  a  tendency  to  disturb  public 
peace  under  the  form  of  religious  worship, 
nor  does  it  include  the  right  to  disregard 
those  regulations  which  the  legislature  has 
deemed  reasonably  necessarv  for  the  security 
of  public  order.  State  y."^ White,  64  N.  H. 
48,  50,  5  Atl.  828. 

23.  State  v.  Powers,  51  N.  J.  L.  432,  434, 
17  Atl.  969,  14  Am.  St.  Rep.  693. 

24.  State  v.  Edgerton  School  Dist.  No.  8, 
76  Wis.  177,  192,  44  N.  W.  967,  20  Am.  St. 
Rep.  41,  7  L.  R.  A.  330. 


25.  State  v.  Hallock,  16  Nev.  373,  385. 

Religious  denomination. —  See  Reg.  v.  Dick- 
out,  24  Ont.  250,  251,  holding  the  Reorgan- 
ized Church  of  Jesus  Christ  of  Latter  Day 
Saints  to  be. 

"  Religious  sect,  order  or  denomination  "  as 
used  in  the  Mo.  Const.  (1865)  art.  1,  §  13, 
providing  that  a  religious  "  sect,  order  or 
denomination "  was  capable  of  receiving  a 
devise,  etc.,  is  not  to  be  limited  in  meaning 
to  such  religious  bodies  as  are  composed  of 
ma.ny  local  congregations  linked  together  by 
rules  of  the  sect,  order  or  congregation,  so 
that  what  property  one  holds  belongs  in 
some  sense  to  the  whole  but  includes  a  local 
congregation  uncontrolled  by  any  general 
ecclesiastical  organization.  Boyce  V.  Chris- 
tian, 69  Mo.  492,  495. 
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*  Author  of  "  Real  Actions,"  33  Cyc.  1541. 

t  Author  of  "Inspection,"  22  Cvc.  1363;  "  Novation,"  29  Cyc.  1129;  "  Obscenity,"  29  Cyc.  1314;  "Piracy,"  30 
Cyc.  1626;  "Postofflce,"  31  Cyc.  970. 
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(ill)  Repudiation  and  Ratification,  1163 


1114    [34  Cye.] 


B  EL  I G 10  US  SOCIETIES 
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1.  Jurisdiction,  1110 

2.  Persons  Entitled  to  Sue,  1171 

3.  Pleading,  1172 

4.  Evidence,  1173 

5.  TncL^,  1173 

6.  Judgment,  Relief,  and  Costs,  1174 
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Compensation  For  Pew,  1177 

B.  Assignment  and  Conveyance,  1179 

C.  Taxes,  Rents,  and  Forfeitures,  1180 

D.  Actions  For  Violation  of  Pewholder's  Right,  1181 

X.  Church  Tribunals  and  Judicial  or  Legislative  supervision,  1182 

A.  General  Rules,  1182 

B.  Application  of  Rules,  1187 

1.  Admission,  Expulsion,  and  Rights  of  Member,  1187 

2.  Deposition,  Discharge,  or  Removal  of  Minister,  1188 
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B.  Against  Society  or  Members,  1196 
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CROSS-REFERENCES 

For  Matters  Relating  to : 

Association  in  General,  see  Associations,  4  Cyc.  300. 
Burning  of  Church  as  Arson,  see  Arson,  3  Cyc.  789. 
Club  in  General,  see  Clubs,  7  Cyc.  258. 

Competency  of  Juror  as  Affected  by  Religious  Belief,  see  Juries,  24  Cyc.  306. 
Constitutional  Guaranty  of  Religious  Liberty,  see  Constitutional  Law,  8 
Cyc.  884. 

Corporation  in  General,  see  Corporations,  10  Cyc.  1. 
Dedication  of  Property  For  Religious  Uses,  see  Dedication,  13  Cyc.  446. 
Disturbance  of  Religious  Meeting,  see  Disturbance  of  Public  Meetings,  14 
Cyc.  540. 

Gift  For  Religious  Purposes,  see  Charities,  6  Cyc.  913. 
Judicial  Notice  of  Matters  of  Rehgion,  see  Evidence,  16  Cyc.  853,  879. 
Landlord  and  Tenant,  see  Landlord  and  Tenant,  24  Cyc.  1064. 
Libel  or  Slander  of  Clergyman,  see  Libel  and  Slander,  25  Cyc.  335. 
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Por  Matters  Relating  to  —  {continued) 

Privileged  Communications  in  Church  or  Society  Proceedings,  see  Libel  and 

Slander,  25  Cyc.  390,  411. 
School  or  School-District,  see  Schools  and  School-Districts. 
Subscription  For  Rehgious  Society,  see  Subscriptions. 

Taxation  of  Property  of  Religious  Society,  see  Municipal  Corporations,  28 

Cyc.  1690;  Taxation. 
Transaction  of  Business  on  Sunday,  see  Sunday. 

Use  of  Street  by  Salvation  Army,  see  Municipal  Corporations,  28  Cyc.  908, 
909. 

I.  NATURE  AND  ORGANIZATION.* 
A.  Religious  Society  Definedo  A  religious  society  is  an  assembly  met, 
or  a  body  of  persons  who  usually  meet,  in  some  stated  place  for  the  worship  of 
God  and  religious  instruction.^  The  term  includes  all  religious  societies  or  con- 
gregations met  for  public  worship,  without  regard  to  their  being  incorporated,^ 
and  may  or  may  not  include  a  church  or  spiritual  body.^ 


1.  Robertson  v.  Bullions,  9  Barb.  (N.  Y.) 
64,  95  [affiriiied  in  11  N.  Y.  243];  Ohio,  etc., 
R.  Co.  V.  Delhi  Tp.,  11  Ohdo  24,  28. 

other  definitions  are:  "A  voluntary  asso- 
ciation of  individuals  or  families,  united  for 
the  purpose  of  having  a  common  place  of 
worship,  and  to  provide  a  proper  teacher  to 
instruct  them  in  religious  doctrines  aind 
duties,  and  to  administer  the  ordinances  of 
baptism,  &c."  Hartford  First  Baptist 
Church  V.  Witherell,  3  Paige  (N.  Y.)  296, 
301;  Church  v.  Bullock,  (Tex.  190'8)  109 
S.  W.  115,  117. 

"  A  body  of  persons  associated  together  for 
the  purpose  of  maintaining  religious  worship 
only,  omitting  the  sacraments."  Silsby  v. 
Barlow,  16  Gray  (Mass.)  329,  330. 

In  English  ecclesiastical  law  and  in  the 
New  England  states  the  term  is  synonymous 
with  "  parish  "  or  precinct,"  and  designates 
an  incorporated  society  created  and  main- 
tained for  the  support  of  public  worship. 
Weld  V.  May,  9  Cnsh.  (Mass.)  liSi.  See  also 
Riffe  V.  Proctor,  99  Mo.  App.  601,  74  S.  W. 
409;  Hartford  First  Baptist  Church  v.  With- 
erell, 3  Paige   (N.  Y.)  2'96. 

A  religious  sect  or  denomination  is  one  hav- 
ing a  common  system  of  faith,  written  or 
traditional.  State  v.  Township  9,  7  Ohio 
St.  58. 

Various  churches,  sects,  and  beliefs  de- 
fined: Congregational  Church  see  2  Cyc.  578; 
Congregational  Persuasion  and  Society  see 
8  Cyc.  579;  Free  Baptist  see  20  Cyc.  842; 
Healers  see  21  Cyc.  381;  Latitudinarians  see 
25  Cyc.  62. 

Church  defined  see  7  Cyc.  128. 

2.  State  V.  Stuth,  11  Wash.  423,  39  Pac. 
665. 

As  used  in  a  statute,  the  term  "  religious 
society "  generally  has  reference  to  an  in- 
corporated religious  society.  St.  Monica's 
Church  V.  New  York,  119  N.  Y.  91,  23  N.  E. 
294,  7  L.  R.  A.  .592;  Nesqually  Catholic 
Bishop  V.  Gibbon,  1  Wash.  592,  2i  Pac.  315. 

Benevolent  charitable  institutions. —  The 
term  is  not   limited   to  religious  societies, 


organized  as  incorporated  churches,  but  in- 
cludes a  society  whose  organization  and  ob- 
jects are  of  a  benevolent,  charitable,  or 
missionary  character,  as  falling  within  the 
general  sense  of  the  term  "  religious,"  as 
contradistinguished  from  private  and  sec- 
tarian institutions.  Hebrew  Free  School  As- 
soc. V.  New  York,  4  Hun  (N.  Y.)  446. 

3.  Silsby  v.  Barlow,  16  Gray  (Mass.)  329, 
330;  Robertson  v.  Bullions,  9  Barb.  (N.  Y.) 
64,  95  [affirmed  in  11  N.  Y.  243]. 

Parish  and  town  organization.—  In  the 
early  history  of  the  New  England  states 
every  town  was  considered  to  be  a  parish  as 
well  as  a  town  until  a  separate  parish  was 
formed  within  it  (Jewett  v.  Thames  Bank, 
16  Conn.  511;  Brunswick  First  Parish  v. 
Dunning,  7  Mass.  445 ) ,  and  the  duties  of  a 
parish  were  required  of  the  town,  which  was 
obliged  to  maintain  and  support  public  re- 
ligious worship,  and  perform  all  parish  duties 
(Jewett  V.  Burroughs,  15  Mass.  464;  Cochran 
V.  Camden,  15  Mass.  296;  Dillingham  v. 
Snow,  5  Mass.  547),  and  where  one  or  more 
parishes  were  set  off  from  a  town,  the  re- 
maining part  constituted  a  distinct  parish  and 
was  considered  as  the  first  parish  (Richard- 
son V.  Brown,  6  Me.  355 ;  Brunswick  First 
Parish  v.  Dunning,  supra;  Minot  v.  Curtis, 
7  Mass.  441).  Parishes  had  no  powers  ex- 
cept those  given  by  statute,  and  these  ex- 
tended only  to  the  settlement  of  ministers 
and  building  houses  of  public  worship  and 
to  the  charges  arising  from  and  necessarily 
connected  with  those  objects.  Dillingham 
V.  Snow,  supra;  Bangs  i\  Snow.  1  ]Mass. 
181.  To  defray  the  expenses  arising  from 
the  execution  of  these  powers,  they  might 
raise  money,  by  assessing  it  on  the  polls  and 
estates  of  the  inhabitants,  land  by  collecting 
it,  for  which  purpose  the  parish  collector  was 
invested  with  authority  to  compel  payment 
(Dillingham  r.  Snow,  ' supra  ) ,  but  although 
a  second  parish  was  organized  in  a 
which  had  managed  its  parochial  _  affairs, 
without  organizing,  itself  as  a  parish,  the 
town  miglit  still  assess  a  tax  for  parochial 
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B.  Religious  Corporation  Defined.  A  religious  corporation  is  one  whose 
purposes  are  directly  and  manifestly  ancillary  to  divine  worship  or  religious 
teaching.^  It  is  not  necessarily  a  churchy  in  the  common  acceptation  of  the  term, 
or  even  a  religious  society.^ 

C.  Right  to  Incorporate  and  Effect  Thereof  —  l.  In  General.  In  many 
states  the  right  to  incorporate  is  expressly  conferred  upon  religious  societies  by- 
statute;  ^  but  where  constitutional  provisions  exist  restricting  the  establishment 
of  religious  corporations,  the  right  to  incorporate  is  governed  thereby.'^ 

2.  Proceedings  —  a.  In  General.    The  necessary  steps  to  be  taken  to  effect 


purposes  (Ashby  v.  Wellington,  8  Pick. 
(Mass.)  524).  It  was  competent  for  towns, 
before  they  Isecame  divided  into  parishes,  to 
conduct  their  parochial  business  at  meetings 
distinct  from  those  of  .the  towns  ( Jewett  v. 
Burroughs,  supra)  ;  but  generally  towns  thus 
situated  transacted  their  parochial  concerns 
at  town  meetings,  making  no  difference  in 
their  forms  when  acting  upon  those  subjects 
or  upon  matters  of  mere  municipal  or  politi- 
cal concern  {Richardson  v.  Brown,  supra-, 
Austin  V.  Thomas,  14  Mass.  333).  Several 
parishes  were  often  incorporated  within  the 
limits  of  a  town,  and  sometimes  a  single 
parish  embraced  parts  of  different  towns, 
but  when  a  parish  was  invested  with  all  the 
municipal  powers  of  a  town,  it  did  not  there- 
upon ijiso  facto  cease  to  be  a  parish;  and  the 
new  corporation  was  distinct  from  the  parish, 
and  was  not  a  successor  to  it.  Dillingham 
V.  Snow,  supra. 

4.  In  re  St.  Louis  Christian  Science  Inst., 
27  Mo.  App.  633,  637. 

A  Young  Men's  Christian  Association  is 
not  a  religious  corporation  within  the  mean- 
ing of  N.  Y.  Laws  (1895),  c.  723,  art.  1,  §  2, 
defining  a  religious  corporation  as  a  corpora- 
tion created  for  religious  purposes.  In  re 
Watson,  171  N.  Y.  256,  261,  63  N.  E.  1109 
[reversing  70  N.  Y.  App.  Div.  623,  75^  K  Y. 
Suppl.  1134  {affirming  36  Misc.  504,  73  N.  Y. 
Suppl.  1058)];  In  re  Fav,  37  Misc.  (N.  Y.) 
532,  534,  78  N.  Y.  Suppf.  62. 

A  corporation  organized  to  provide  churches 
for  seamen  is  a  religious  corporation  within 
the  above  definition.  Matter  of  Prall,  78 
N.  Y.  App.  Div.  301,  304,  79  X.  Y.  Suppl. 
971. 

A  corporation  established  for  purely  aca- 
demic purposes,  for  education  in  literature 
and  in  the  arts  and  sciences,  is  in  no  sense 
a  religious  corporation,  even  though  it  be 
given  into  the  care  and  under  the  manage- 
ment of  a  religious  body.  State  v.  West- 
minster College,  175  Mo.  52,  56,  74  S.  W. 
990. 

5.  In  re  St.  Louis  Christian  Science  Inst., 
27  Mo.  App.  633,  637. 

6.  See  Howard  y.  Hayward,  10  Mete. 
(Mass.)  40'8;  Voorhees  r.  Amsterdam  Presb. 
Church,  17  Barb.  (N.  Y.)  103;  In  re  St. 
Luke's  M.  E.  Church,  17  Phila.  (Pa.)  261; 
Tunstall  u.  Wormley,  54  Tex.  476. 

Where  the  purpose  of  a  proposed  corpora- 
tion imports  a  system  for  the  treatment  of 
disease  which  does  not  conform  to  the  Penn- 
eylvania  act  of  March  24,  1877,  regulating 
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the  practice  of  medicine  and  surgery,  the 
courts  will  refuse  to  charter  it  as  a  church 
or  religious  bodv.  In  re  First  Church  of 
Christ  Scientist,  6  Pa.  Dist.  745,  20  Pa.  Co. 
Ct.  241,  41  Wkly.  Notes  Cas.  259.  If  a  schis- 
matical  body  within  a  church  desires  incor- 
poration, it  should  be  permitted  to  have  the 
aid  of  the  law  in  doing  so;  but  this  must  be 
done  openly,  and  with  due  announcement  of 
the  sclnsmatical  character  of  the  body,  and 
not  under  the  guise  of  being  an  offshoot  of 
the  true  one.  It  cannot  be  permitted  to  ap- 
propriate the  name,  and  with  it  the  appear- 
ance of  regularity,  which  belongs  to  the  duly 
established  organization.  In  re  Charter 
Church  of  Mother  of  God  Czenstochowa,  5 
Lack.  Leg.  N.   (Pa.)  128. 

Such  a  statute  is  not  mandatory  but  per- 
missive.—  Smith  V.  Bonhoof,  2  Mich.  115, 
holding  also  that  a  society  cannot  become  in- 
corporated if  the  power  conferred  by  the  stat- 
ute on  the  corporators  is  by  the  constitution 
and  usages  of  the  churches  lodged  in  aniother 
body. 

Foreign    associations    are    not  embraced 

within  such  a  statute  unless  they  undertake 
to  exercise  their  peculiar  functions  or  cor- 
porate franchises  within  the  state.  In  re 
Ticknor,  13  Mich.  44. 

7.  Keith,  etc.,  Coal  Co.  v.  Bingham,  97  Mo. 
196,  10  S.  W.  32;  Catholic  Church  v.  Tob- 
bein,  82  Mo.  418. 

Corporation  held  prohibited  by  such  con- 
stitutional provision. —  An  institute  of  "  chris- 
tian science,"  whose  charter  powers  are  to 
be  used  in  aid  of  the  propagation  and  prac- 
tice of  a  religious  belief.  In  re  St.  Louis 
Christian  Science  Inst.,  27  Mo.  App.  633. 

Corporations  held  not  prohibited  by  such 
constitutional  provision. —  An  association  for 
the  purpose  of  establishing  colonies  of  per- 
sons of  a  particular  religious  belief.  St. 
Louis  Coloniz£ution  Assoc.  v.  Hennessy,  11 
Mo.  App.  5515.  A  benevolent  business  cor- 
poration, with  a  capital  stock,  chartered  for 
the  purpose  of  maintaining  an  institution  in 
which  indigent  women  connected  with  desig- 
nated religious  denominations  might  be  pro- 
vided with  a  comfortable  home.  Jordan  v. 
Eichmond  Home  for  Ladies,  106  Va.  710,  56 
S.  E.  730.  The  trustees  of  the  General  As- 
semblv  of  the  Presbyterian  Church  in  th© 
United  States.  Guthrie  v.  Guthrie,  (Va. 
1889)  10  S.  E.  327;  Presbyteria.n  Church 
Gen.  i^ssembly  v.  Guthrie,  86  Va.  125,  10 
S.  E.  318,  6  ii.  K.  A.  321.  The  trustees  of 
the   presbyterian   committee  of  publication. 
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the  incorporation  of  a  religious  society  as  prescribed  by  statute,  which  should  be 
substantially  followed,^  are  in  general  public  notice  given  at  a  stated  meeting, 
the  election  of  trustees,  and  the  execution  of  the  certificate.^ 

b.  Certificate  and  Charter.  The  certificate  of  incorporation  must  be  executed 
in  comphance  with  the  statutes/^  and  the  statutory  requirements  as  to  the  con- 
tents of  the  certificate  of  incorporation  and  charter  must  be  substantially  fol- 


Wilson  r.  Perry,  29  W.  Va.  169,  1  S.  E. 
302. 

8.  Ferraria  v.  Vasconcelles,  23  111.  456; 
Kulinski  v.  Dambrowski,  2'9  Wis.  109. 

9.  St.  Jacob's  Lutheran  Church  r.  Bly,  73 
N.  Y.  323;  Kulinski  v.  Dambrowski,  29  Wis. 
109. 

Notice. —  Unless  required  by  statute  the  no- 
tice need  not  .Jbe  given  by  any  particular 
person.  Kulinski  v.  Dambrowski,  29  Wis. 
1€9.  The  reading  of  a  notice  by  a  church 
member,  after  the  minister  has  refused  to  do 
80,  immediately  after  the  benediction,  and 
before  any  of  the  corgregution  has  left,  is 
sufficient.  West  Koshkonong  Congregation  v. 
Ottesen,  80  Wis.  62,  49  N.  W.  24.  When  the 
incorporators  are  not  members  of  a  religious 
society,  but  desire  to  organize  a  coTporation 
in  connection  with  a  church  of  their  own  pe- 
culiar tenets,  to  be  associated  therewith,  no 
notice  of  an  intent  to  organize,  or  of  the 
time  or  place  of  forming  the  organization,  is 
necessary.  Franke  v.  Mann,  106  Wis.  11'8, 
81  N.  W.  1014,  48  L.  R.  A.  8'56. 

Stated  meeting. —  It  is  of  the  substance  of 
the  proceedings  that  the  meeting  be  held  at 
the  church  meeting-house,  or  other  place 
where  the  congregation  statedly  meet  for 
divine  worship.  Kulinski  v.  Dambrowski,  29 
Wis.  109.  A  meeting  of  the  minority  faction 
of  a  church,  held  at  the  regular  time  and  at 
the  regular  church  edifice,  and  which  all  the 
members  are  free  to  attend,  is  a  "  stated " 
meeting  at  which  notice  of  the  organization 
of  a  corporation  can  lawfully  be  given,  and 
the  corporation  organized  in  pursuance  of 
such  notice  is  duly  organized,  although  no 
further  notice  is  given  at  ,a  regular  meeting 
of  the  majority  faction  of  the  church  held  at 
a  private  residence.  St.  Jacob's  Lutheran; 
Church  V.  Bly,  73  N.  Y.  323;  Spiritual,  etc.. 
Temple  v.  Vincent,  127  Wis.  93,  105  N.  W. 
1026.  The  fact  that  one  faction,  of  a  religious 
society  takes  n'o  part  in  the  proceedings  for 
its  incorporation  cannot  affect  them  where 
due  notice  is  given  to  all.  Spiritual,  etc., 
Temple  v.  Vincent,  supra;  West  Koshkonong 
Cong.  V.  Ottesen,  80  Wis.  62,  49  N.  W.  24.  A 
meeting  at  which  the  organization  is  per- 
fected is  not  illegal  where  the  oertificate 
shows  that  it  was  composed  of  the  male  mem- 
bers of  a  congregation,  although  the  female 
members  were  entitled  to  participate,  it  not 
,\  appearing   that    the    latter    were  excluded. 

Lynch  v.  Pfeiffer,  110  N.  Y.  33,  17  N.  E. 
402. 

Application  for  incorporation. —  It  is  not 

necessary  in  the  incorporation  of  a  religious 
society  that  all  of  the  members  should  sign 
the  petition.  North  St.  Louis  Christian 
Church  V.  McGowan,  62  Mo.  279.  But  an  ap- 
plication which  does  not  set  forth  the  names 


and  residences  of  the  subscribers  thereto  is 
fatally  defective.  In  re  United  Brethren  He- 
brew Cong.,  11  York  Leg.  Rec.  (Pa.)  89. 

10.  See  cases  cited  infra,  this  note. 

Requisites  of  execution  of  certificate. — 
Such  a  certificate  must  be  under  seal  (Fer- 
raria V.  Vasconcelles,  23  111.  456.  But  see 
St.  Jacob's  Lutheran  Church  v.  Bly,  73  N.  Y. 
323,  holding  that  the  accidental  loss  of  the 
seal  from  the  certificate  of  incorporation  will 
not  prevent  the  corporation  from  taking  ef- 
fect as  such),  acknowledged  or  proved  (Fer- 
raria V.  Vasconcelles,  supra;  Summit  Re- 
formed Dutch  Church  v.  Harder,  12  N.  Y. 
Suppl.  297  [affirmed  in  126  N.  Y.  646,  27 
E.  8i53] ;  First  Baptist  Soc.  v.  Rapalee, 
16  Wend.  (N.  Y.)  605),  and  recorded  (Fer- 
raria P,  Vasconcelles,  supra)  ;  but  failure  to 
record  the  certificate  of  incorporation  does 
not  prevent  the  society  from  proving  its  cor- 
porate existence  by  evidence  of  acts  of  user 
(Washington  Fifth  Baptist  Church  v.  Balti- 
more, etc.,  R.  Co.,  5  Mackey  (D.  C.)  269). 

Before  whom  acknowledgment  to  be  taken. 
—  If  the  statute  designates  the  officer  before 
whom  the  certificate  of  incorporation  shall  be 
acknowledged,  an  acknowledgment  before  any 
other  officer  is  .insufficient.  First  Baptist 
Soc.  V.  Rapalee,  16  Wend.  (N.  Y.)  605. 
But  where  a  statute  provides  that  a  certifi- 
cate of  incorporation  may  be  acknowledged 
before  "  any  officer  authorized  to  take  ac- 
knowledgm.ents  or  proofs  of  conveyances  of 
real  estate,"  a  commissioner  of  deeds  may 
properly  take  such  acknowledgment.  Green- 
wich Second  M.  E.  Church  v.  Humphrev,  21 
N.  Y.  Suppl.  89  [affirmed  in  142  N.  Y.*^  137, 
36  N.  E.  812]. 

Time  of  making  certificate. —  The  certifi- 
cate of  incorporation  is  usually  required  to 
be  made  immediately  lafter  the  meeting  held 
for  the  purpose  of  incorporation.  In  re 
Cutohogue  Cong.  Church,  etc.,  131  N.  Y.  1, 
30  N.  E.  43  [affirming  13  N.  Y.  Suppl.  140], 
holding,  however,  that  a  certificate  bearing 
date  a  month  later  than  such  meeting  is 
valid. 

An  error  in  recording  the  certificate  of  in- 
corporation does  not  invalidate  the  organiza- 
tion of  a  religious  societv.  St.  Jacob's  Lu- 
theran Church  r.  Bly,  73' N.  Y.  323;  Matter 
of  Arden,  4  N.  Y.  Suppl.  177,  1  Connoly  Surr. 
159. 

Such  certificate  is  the  proper  evidence  of 
the  fact  of  incorporation. —  Jackson  r.  Leg- 
gett,  7  Wend.  (N.  Y.)  377,  holding  that  the 
record  of  tlie  certificate  is  not  sufficient.  And 
a  certificate  regular  in  form  is  prima  facie 
evidence  of  the  truth  of  its  recitals,  where 
subsequent  user  of  the  cor]iorate  rights  is 
'Shown,  as  by  holding  religious  meetings. 
Sunimifc  Reformed  Dutch  Church  r.  Harder, 
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lowed. But  no  provision  is  necessary  in  a  charter,  concerning  any  matter  pro- 
vided for  by  statute/^  nor  should  a  charter  contain  anything  which  is  properly 
the  subject  of  regulation  by  a  by-law.^^ 

e.  Name.  Statutes  providing  for  the  incorporation  of  religious  societies  do 
not  usually  require  the  corporation  to  bear  the  same  name  as  was  borne  by  the 
unincorporated  society;  but  such  name  as  the  parties  controlling  the  matter  may 
agree  upon,  and  which  is  reasonably  appropriate  for  the  purpose,  may  be  chosen/* 
and  a  religious  corporation  has  inherently  the  same  power  to  change  its  name  as 


12  ^nT.  Y.  Suppl.  297  [affirmed  in  126  N.  Y. 
646,  27  N.  E.  853]. 

Collateral  inquiry. —  Inquiry  into  the  valid- 
■■  itj  of  the  charter  of  a  religious  society  can- 
not  be  made  in  a  collateral  proceeding. 
Dubs  V.  Egli,  167  III  514,  47  N.  E.  766. 

11.  Ferraria  v.  Vasconcelles,  23  111.  456. 

Among  the  essentials  of  such  a  certificate 
usually  required  is  a  distinct  statement  of 
the  name  of  the  corporation  ( Ferraria  v.  Vas- 
concelles, 23  111.  456;  Lynch  v.  Pfeiffer,  110 
N.  Y.  33,  17  N.  E.  402;  Matter  of  St.  Luke's 
M.  E.  Church,  17  Phila.  (Pa.)  261),  the  pur^ 
pose  for  which  it  is  formed  (Matter  of  St. 
Luke's  M.  E.  Church,  supra ) ,  the  place  where 
the  business  is  to  be  transacted  {In  re 
Christ's  Evangelical  Lutheran  Church,  5  Pa.  Co. 
Ct.  121;  Matter  of  St.  Luke's  M.  E.  Church, 
supra),  the  term  for  which  it  is  to'  exist 
(Matter  of  St.  Luke's  M.  E.  Church,  supra), 
the  number  of  its  trustees  {In  re  Christ's 
Evangelical  Lutheran  Church,  supra ;  ]\Iatter 
of  St.  Luke's  M.  E.  Church,  supra;  In  re 
Evangelical  Lutheran  Cong.,  6  Phila.  (Pa.; 
64 ) ,  and  the  date  of  their  election  or  ap- 
pointment, and  the  length  of  term  for  which 
i  they  were  elected  or  appointed  (Ferraria  v. 
Vasconcelles,  supra;  Matter  of  St.  Luke's 
M.  E.  Church,  supra). 

In  Pennsylvania  the  charter  should  con- 
tain a  provision  securing  the  control  and  dis- 
position of  the  property  of  the  corporation  to 
the  lav  members  of  the  same  (In  re  Alexander 
Presby.  Church,  30  Pa.  St.  154;  In  re  St. 
Paul's  Church,  30  Pa.  St.  152;  In  re  German 
Mut.  Evangelical  Protestant  St.  John's 
Church,  5  Pa.  Co.  Ct.  124  note;  In  re  Christ's 
Evangelical  Lutheran  Church,  5  Pa.  Co.  Ct. 
121;  Matter  of  St.  Luke's  M.  E.  Church,  17 
Phila.  261;  In  re  Church  of  Holy  Com- 
munion, 14  Phila.  126;  In  re  West  Park 
Ave.  M.  E.  Church,  12  Phila.  518;  In  re  Re- 
formed Episcopal  Church  of  Covenant,  12 
Phila.  516),  a  provision  limiting  the  value 
of  the  real  and  personal  estate  of  the  cor- 
poration {In  re  Christ's  Church  Charter,  8 
Pa.  Co.  Ct.  28.  But  see  In  re  Charter,  1  Leg. 
Rec.  133,  holding  that  under  the  Pennsylvania 
act  of  April  29,  1874,  the  charter  of  a  cor- 
poration organized  for  religious  and  educa- 
tional purposes  need  contain  no  limitation  on 
the  amount  of  real  estate  to  be  held  by  the 
corporation  as  that  is  limited  by  the  act 
itself ) ,  a  limit  on  yearly  income  other  than 
from  real  estate  {In  re  Mary  Elizabeth  Pat- 
terson Memorial  Church,  17  Phila.  306; 
Matter  of  St.  Luke's  M.  E.  Church,  17  Phila. 
(Pa.)  261;  In  re  West  Park  Ave.  M.  E. 
Church,  supra ) ,  and  a  prohibition  against 
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the  diversion  of  the  funds  of  the  original 
donors  from  their  destination,  and  against  the 
admission  of  memberSi  not  of  the  religious 
sect  of  the  incorporators  {In  re  Charter, 
supra ) . 

Form  of  worship. —  A  charter  of  a  proposed 

corporation  for  the  support  of  public  worship 
should  clearly  state  the  kind  or  form  of  wor- 
ship proposed,  and  distinctly  name  the  kind 
of  church  government  it  is  to  be  subject  to. 
In  re  Charter,  1  Del.  Co.   (Pa.)  415. 

The  acceptance  of  a  charter  by  a  religious 
society  must  be  by  an  act  of  the  society,  as 
a  body,  at  a  meeting  regularly  held  for  the 
purpose  and  the  individiual  assent  thereto  by 
each  member,  evidenced  by  his  signature,  is 
not  sufficient.  Shortz  v.  Unangst,  3  Watts 
&  S.    (Pa.)  45. 

Change  and  amendment  of  charter.— A  re- 
ligious corporation  may  at  any  time  sur- 
render its  charter  and  accept  a  new  one  with 
other  and  different  provisions  (Atty.-Gen.  v. 
Society  for  Relief,  etc.,  10  Rich.  Eq.  (S.  C.) 
604),  and  may  obtain  an  amendment  of  its 
charter  (Sawer  v.  Gosser,  1  Wkly.  Notes  Cas. 
(Pa.)  55;  Atty.-Gen.  V.  Society  for  Relief, 
etc.,  10  Rich.  Eq.  (S.  C.)  604,  amendment 
authorizing  it  to  apply  its  surplus  fund  to 
other  purposes  than  those  for  which  the  cor- 
poration was  originally  established),  provided 
such  amendment  does  not  alter  the  original 
principles  or  violate  the  fundamental  law  of 
the  church  (Com.  v.  Cornish,  13  Pa.  St.  288; 
Matter  of  Walnut  St.  Presb.  Church,  3 
Brewst.  (Pa.)  277;  Matter  of  Hebron  Evan- 
gelical Lutheran  Church,  9  Phila.  (Pa.)  609, 
holding  that  a  charter  of  a  church  will  not 
be  amended  so  as  to  alter  its  original  prin- 
ciples, even  if  asked  by  a  majority  of  the 
congregation,  where  the  minority  object). 

12.  In  re  Charter,  1  Leg.  Rec.  (Pa.)  133; 
Matter  of  St.  Luke's  M.  E.  Church,  17  Phila. 
(Pa.)  261;  In  re  United  Brethren  Hebrew 
Cong.,  11  York  Leg.  Rec.  (Pa.)  89. 

The  duties  of  officers  and  members,  where 
the  same  are  indicated  and  enjoined  by  law, 
should  not  be  specifically  provided  for  in  the 
charter.  In  re  Christ's  Evangelical  Lutheran 
Church,  5  Pa.  Co.  Ct.  121. 

13.  In  re  Christ's  Evangelical  Lutheran 
Church,  5  Pa.  Co.  Ct.  121. 

14.  Spiritual,  etc.,  Temple  V.  Vincent,  127 
Wis.  93,  105  N.  W.  1026. 

A  name  so  similar  to  that  of  an  existing 
corporation  as  to  lead  to  confusion  will  not 
be  approved  by  the  courts.  In  re  Harrisburg 
First  Presb.  ^Church,  2  Grant  (Pa.)  240; 
In  re  St.  Francis  Polish  Nat.  Catholic 
Church,  31  Pa.  Super.  Ct.  87.    Compare  In 
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it  had  at  first  to  fix  it.^^  Such  a  change  of  name  does  not  affect  the  identity  of 
the  corporation  so  as  to  prevent  its  holding  the  corporate  property  previously 
acquired/^ 

3.  Constitution  and  Changes  Thereof.  A  religious  association  owes  its  exist- 
ence to  the  compact  between  the  members  composing  it,  and  when  a  written 
constitution  is  adopted  it  is  the  embodiment  of  the  terms  of  the  compact,  by 
virtue  of  which  the  association  was  formed  and  by  which  it  is  to  be  conducted/^ 
and  such  a  constitution  acquiesced  in  and  recognized  by  a  religious  society  is 
vahd  and  binding/^  although  never  legally  adopted. Under  the  constitutional 
provision  of  a  church  that  there  shall  be  no  alteration  of  the  constitution  unless  by 
the  request  of  two  thirds  of  the  whole  society,  the  request  need  not  originate  with 
the  members  of  the  society;  but  a  proposed  change  may  be  laid  before  the  society 
by  its  highest  church  judiciary,  and,  after  the  society  has  expressed  its  wish  for 
such  change,  it  may  be  made  by  such  judiciary,^*^  and  in  such  case,  two  thirds  of 


re  Bloomfield  First  Presb.  Church,  111  Pa. 
St.  150,  2  Atl.  574. 

15.  Gibson  v,  Armstrong,  7  B.  Mon.  (Ky.) 
481. 

This  right  is  sometimes  specifically  granted 
by  statute,  and  the  procedure  regulated.  See 
the  statutes  of  the  several  states.  And  see 
Watkins  v.  Wilcox,  4  Hun  Y.)  220,  6 
Thomps.  &  C.  539  [affirmed  in  66  N.  Y. 
654] ;  In  re  Bloomfield  First  Presby.  Church, 
111  Pa.  St.  156,  2  Atl.  574. 

An  order  changing  the  name  of  a  religious 
corporation  may  be  revoked,  although  there 
is  no  statutory  provision  giving  the  court 
thiat  power;  and  where  it  appears  that  a  re- 
ligious body  other  than  the  petitioner  claims 
to  be  the  real  corporation,  and  to  be  entitled 
exclusively  to  the  name  proposed  to  be 
changed,  an  order  making  the  change  should 
be  vacated,  with  leave  to  renew  on  notice  to 
all  parties  interested.  In  re  Abyssinian  Bap- 
tist Church,  13  N.  Y.  Suppl.  919. 

16.  Trinity  Church  v.  Hall,  22  Conn.  125; 
Cahill  V.  Bigger,  8  B.  Mon.  (Ky.)  211;  Gib- 
son V.  Armstrong,  7  B.  Mon.  (Ky.)  481; 
Mever  v.  German  Evangelical  Lutheran  Em- 
manuel Church,  37  Minn.  241,  33  N.  W.  786. 

17.  Clark  v.  Brown,  (Tex.  Civ.  App.  1908) 
108  S.  W.  421. 

Notice  of  adoption. —  If  the  notice  of  the 
adoption  of  a  constitution  by  a  religious  so- 
ciety is  defective,  the  adoption  is  irregular. 
Ehrenteldt's  Appeal,  101  Pa.  St.  186. 

18.  Illinois. —  Kuns  V.  Robertson,  154  111. 
394,  40  N.  E.  343. 

Michigan. —  Bear  v.  Heasley,  98  Mich.  279, 
57  N.  W.  270,  24  L.  R.  A.  6L5. 

Missouri. —  Russie  v.  Brazzell,  128  Mo.  93, 
30  S.  W.  526,  49  Am.  St.  Rep.  542. 

Oregon. —  Philomath  College  v.  Wyatt,  27 
Oreg.  390,  31  Pac.  206,  37  Pac.  1022,  26 
L.  R.  A.  68. 

Pennsylvania. —  Schlichter  v.  Keiter,  156 
Pa.  St.  119,  27  Atl.  45,  22  L.  R.  A.  161. 

See  42  Cent.  Dig.  tit.  "  Religious  Socie- 
ties," §  L5. 

19.  Philomath  College  V.  Wvatt,  27  Oreg. 
390,  31  Pac.  206,  37  Pac.  1022,  26  L.  R.  A.  68. 

The  constitution  can  be  changed  or  amended 
onlv  in  the  manner  provided  therein  (Lainb 
V.  Cain,  129  Ind.  486,  29  N.  E.  13,  14  L.  R.  A. 
518;  Bear  v.  Heasley,  98  Mich.  279,  57  N.  W. 


270,  24  L.  R.  A.  615;  Russie  V.  Brazzell,  128 
Mo.  93,  30  S.  W.  52,6,  49  Am.  St.  Rep.  542; 
Rottmann  v.  Bartling,  22  Nebr.  375,  35  N.  W. 
126.  Compare  Smith  v.  Nelson,  18  Vt.  511), 
or  by  the  rules  and  by-laws  of  sueh  society 
(Rottmann  v.  Bartling,  22  Nebr.  375,  35 
N.  W.  126). 

Notice. —  When  the  constitution  provides 
for  notice  of  any  proposed  change  in  the  con- 
stitution, a  change  eiTected  without  giving 
such  notice  is  invalid  and  of  no  effect.  Rott- 
mann V.  Bartling,  22  Nebr.  375,  35  N.  W. 
126;  Brundage  v.  Deardorf,  55  Fed.  839.  But 
notice  of  the  time  of  an  election  to  vote  on  a 
revision  of  the  constitution  and  confession 
of  faith  to  be  held  "  during  the  month  of 
Nov.,  1888,"  the  date  being  fixed  by  the  cus- 
tom of  the  society,  is  sufficient.  Philomath 
College  V.  Wyatt,  27  Oreg.  390,  31  Pac.  206, 
37  Pac.  1022,  26  L.  R.  A.  68. 

20.  Illinois. —  Kuns  v,  Robertson,  154  111. 
394,  40  N.  E.  343. 

Missouri. —  Russie  v.  Brazzell,  128  Mo.  93, 
30  S.  W.  526,  49  Am.  St.  Rep.  542,  holding 
that  a  provision  in  the  original  constitution 
of  a  religious  society  that  there  shall  be  no 
alteration  of  the  constitution  unless  by  re- 
quest of  two  thirds  of  the  whole  society,  which 
prescribed  no  method  of  obtaining  consent  or 
of  proposing  amendments,  is  substantially 
complied  with  by  the  preparation  of  an 
amended  constitution  by  a  commission  pur- 
suant to  resolution  of  the  general  conference, 
and  its  submission  to  a  vote  of  the  members 
under  methods  adopted  by  the  commission, 
and  by  a  report  of  the  vote,  and  its  adoption 
by  the  general  conference,  and  its  proclama- 
tion by  the  presiding  bishop  as  the  constitu- 
tion of  the  church. 

Ohio.— Take  v.  Flovd,  6  Ohio  Cir.  Ct.  80, 
3  Ohio  Cir.  Dec.  S'7yd. 

Oregon. —  Philomath  College  r.  Wvatt,  27 
Ore^>:.  390,  31  Pac.  206,  37  Pac.  1022,  26 
L.  R.  A.  68. 

Pennstil'vania. —  Schlichter  r.  Keiter,  156 
Pa.  St.  119,  27  Atl.  45,  22  L.  R.  A.  161. 

United  States. —  Brundage  v.  Deardovf,  55 
Fed.  839'. 

See  42  Cent.  Dio^.  tit.  "  Religious  Socie- 
ties," §  16. 

But  see  Bear  r.  Heaslev,  98  :Mich.  279, 
57  N.  W.  270,  24  L.  R.  A. "^615. 
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the  members  voting  upon  such  proposition  constitute  two  thirds  of  the  whole 
society  within  the  meaning  of  such  constitution.^^  A  constitutional  provision 
that  no  rule  or  ordinance  shall  at  any  time  be  passed  to  change  or  do  away  with 
the  confession  of  faith  does  not  prohibit  changes  in  the  interest  of  clearness  of 
expression,  or  fulness  of  statement,  of  the  accepted  doctrines  of  the  church.'^^ 

4.  Effect  of  Incorporation.  The  statutes  relating  to  the  incorporation  of 
religious  societies  differ  in  the  various  states.  In  some  states  a  large  majority 
of  such  societies  are  incorporated,^^  while  in  others  the  societies  themselves  are 
unincorporated  bodies  with  certain  officers  on  whom  is  conferred  by  statute  a 
corporate  succession,  for  the  purpose  of  holding  the  legal  title  to  the  property, 
the  society  itself  not  becoming  incorporated,  but  only  its  trustees. In  other 
cases  the  society  itself  is  incorporated,  and  the  previous  voluntary  association 
merged  in  the  corporation,  so  far  as  its  secular  affairs  merely  are  concerned,  the 
trustees  not  being  the  body  corporate  itself,  but  merely  its  officers,  to  whom  is 
committed  the  custody  of  its  property,  and  the  management  of  its  concerns,  and 
the  members  of  the  association  form  the  constituent  body,  the  legal  entity  of 
which  is  represented  by  the  trustees. Under  the  statutes  of  some  states  a 
religious  society  which  incorporates  in  the  manner  prescribed  becomes  thereby  a 
civil  corporation  as  distinguished  from  an  ecclesiastical  corporation,  and  is  subject 
to  the  principles  of  the  common  law  applicable  to  corporations  under  the  gen- 
eral incorporation  laws  so  far  as  they  are  applicable;^'  but  under  other  statutes 


21.  Illinois. — ^  Kuns  v.  Robertson,  154  111. 
394,  40  N  E.  343. 

Indiana. —  Lamb  v.  Cain,  12'9  Ind.  48G,  29 
N.  E.  13,  14  L.  R.  A.  518. 

Missouri. —  Riissie  v.  Brazzell,  128  Mo. 
93,  30  S.  W.  526,  49  Am.  St.  Rep.  542. 

Ohio.— mke  v.  Floyd,  6  Ohio  Cir.  Ct.  80,  3 
Ohio  Cir.  Dee.  359.  . 

Oregon. —  Philomath  College  v.  Wvatt,  27 
Oreg.  390,  31  Pac.  206,  37  Pac.  1022,  26 
L.  R.  A.  68. 

Pennsylvania. —  Schlichter  v.  Keiter,  156 
Pa.  St.  119,  27  Atl.  45,  22  L.  R.  A.  161. 

See  42  Cent.  Dig.  tit.  "  Religious  Socie- 
ties," §  16. 

But  see  Bear  v.  Heaslev,  98  Mich.  279, 
57  N.  W.  270,  24  L.  R.  A.*  615. 

22.  Kuns  v.  Robertson,  154  111.  394,  40 
N.  E.  343;  Russie  v.  Brazzell,  128  Mo.  93, 
30  S.  W.  526,  49  Am.  St.  Rep.  542;  Rike 
V.  Floyd,  6  Ohio  Cir.  Ct.  80,  3  Ohio  Cir.  Dec. 
359;  Schlichter  v.  Keiter,  156  Pa.  St.  119, 
27  Atl.  45,  22  L.  R.  A.  161. 

23.  See  cases  cited  infra,  this  section. 

24.  Bailey  v.  Freeport  M.  E.  Church,  71 
Me.  472;  Nason  v.  First  Bangor  Christian 
Church,  66  Me.  100;  Anderson  v.  Brock,  3 
Me.  243;  Hamblett  v.  Bennett,  6  Allen 
(Mass.)  140;  Weld  v.  May,  9  Cush.  (Mass.) 
181;  Earle  v.  Wood,  8  Cush.  (Mass.)  430; 
Bean  v.  South  Danbury  Christian  Church,  61 
N.  H.  260. 

25.  Stubbs  V.  St.  John's  Church,  96  Md. 
267,  53  Atl.  917;  Tarter  v.  Gibbs,  24  Md. 
323 ;  African  Methodist  Bethel  Church  v.  Car- 
mack,  2  Md.  Ch.  143;  Holmes  v.  Wesley 
M.  E.  Church,  (N.  J.  Ch.  1898)  41  Atl.  102. 
See  also  Enos  v.  St.  John  The  Baptist  Church, 
187  Mass.  40,  72  N.  E.  2-53;  Worrell  v.  Mill- 
stone First  Presby.  Church,  23  N.  J.  Eq.  96. 

In  presbyterian  and  methodist  denomina- 
tions the  corporation  consists  of  the  trustees 
and  does  not  include  the  congregation.  Fair 
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V.  Bloomingdale  First  M.  E.  Church,  57  N.  J. 
Eq.  496,  42  Atl.  166. 

26.  Gram  v.  Prussia  Emigrated  Evangeli- 
cal Lutheran  German  Soc,  36  N.  Y.  161 ; 
Robertson  v.  Bullions,  11  N.  Y.  243 ;  Watkins 
V.  Wilcox,  4  Hun  (N.  Y.)  220,  6  Thomps.  & 
C.  539  [affirmed  in  66  N.  Y.  654]  ;  Burrell  v. 
Seneca  Associate  Reformed  Church,  44  Barb. 
(N.  Y.)  282;  Madison  Ave  Baptist  Church  v. 
Oliver  St.  Baptist  Church,  31  N.  Y.  Super. 
Ct.  109;  Miller  v.  Gable,  2  Den.  (N.  Y.)  492; 
Hartford  First  Baptist  Church  v.  Witherell, 
3  Paige  (N.  Y.)  296,  24  Am.  Dec.  223;  Fad- 
ness  V.  Braunborg,  73  Wis.  257,  41  N.  W.  84. 

27.  Horst  v.  Traudt,  43  Colo.  445,  96  Pac. 
259;  Calkins  v.  Cheney,  92  111.  463;  Robert- 
son V.  Bullions,  11  N.  Y.  243  [affirming  9 
Barb.  64] ;  Watkins  v.  Wilcox,  4  Hun  (N.  Y.) 
220,  6  Thomps.  &  C.  539  [affirmed  in  66 
N.  Y.  654].  Where  a  religious  society  holds 
a  new  election  of  trustees  for  the  purpose  of 
being  reincorporated,  if  the  object  of  the  new 
election  and  certificate  is  to  preserve,  and 
not  to  change  or  dissolve,  the  old  corporation, 
the  new  corporation  is  a  continuance  of  the 
old.    Miller  v.  English,  21  N.  J.  L.  317. 

Such  a  society,  when  incorporated,  has  no 
denominational  character,  and  none  can  be 
ingrafted  upon  it.  That  portion  of  the  mem- 
bers of  the  corporation  organized  into  a  sepa- 
rate body,  called  the  church,  may  belong  to 
a  peculiar  denomination,  but  the  church,  as 
such,  cannot  impress  its  distinctive  character 
upon  the  corporation,  so  as  to  prevent  a  ma- 
jority of  the  corporators  from  changing  it. 
iPetty  V.  Tooker,  21  N.  Y.  267  [affirming 
29  Barb.  256] ;  Van  Buren  v.  Gansevoort  Re- 
formed Church,  62  Barb.  (N.  Y.)  495;  Rob- 
ertson V.  Bullions,  9  Barb.  (N.  Y.)  64  [af- 
firmed in  11  N.  Y.  243]. 

The  "  corporation  "  and  the  "  church  "  are 
distinct  bodies,  the  objects  of  one  being  tem- 
poral, those  of  the  other  spiritual,  the  former 
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an  incorporated  religious  society  acquires  the  rights  and  powers  of  a  corporation 
for  certain  Hmited  purposes,  without  losing  its  sectarian  and  denominational 
characteristics.^^ 

D.  De  Facto  Corporation.  A  religious  society  which  has,  in  good  faith, 
attempted  to  legally  organize  as  a  corporation,  and  has  long  claimed  and  exercised 
the  rights  and  powers  of  a  corporation,  is  a  corporation  de  facto,  although  its 
incorporation  is  technically  defective. Such  a  de  facto  corporation  has  power 
to  sue,^^  and  may  be  sued,^^  and  may  acquire,^^  and  convey  property.^^ 

II.  Membership.* 

A.  What  Constitutes.  Who  are  members  of  a  religious  society  must  as  a 
general  rule  be  determined  by  reference  to  the  rules,  constitution,  or  by-laws  of 
the  society,^*  and  by  reference  to  the  statutes  governing  such  bodies  in  the  various 


only  being  recognized  by  the  municipal  law. 
Petty  V.  Tooker,  21  N.  Y.  267  [affirming 
Bellport  Parish  v.  Tooker,  29  Barb.  256]. 

28.  Hale  v.  Everett,  53  N.  H.  9,  16  Am. 
Rep.  82,  holding  that  under  the  acts  of  1819 
and  1827,  religious  sects  or  denominations  of 
christians  were  alone  authorized  to  form  re- 
ligious societies,  and  the  limited  corporate 
powers  that  were  conferred  upon  them  did 
not  in  any  way  take  away  or  change  their 
character  as  sectarian  or  denominational  so- 
cieties. And  see  York  First  Reformed  Presb. 
Churcli  V.  Bowden,  14  Abb.  N.  Cas.  (N.  Y.) 
356,  holding  that  since  Laws  (1875), 
c.  79,  requiring  the  trustees  of  a  religious 
corporation  to  administer  its  temporalities 
according  to  the  discipline  and  usage  of  the 
denomination  to  which  the  church  members 
belong,  the  rule  that  such  corporations  formed 
under  N.  Y.  Act  (1813),  c.  60,  §  3,  have  no 
denominational  character,  is  no  longer  ten- 
able, and  courts  must  now  recognize  their 
denominational  character  when  asked  to  en- 
join the  diversion  of  the  temporalities  from 
the  uses  of  the  denomination. 

29.  Willard  v.  Rockville  Centre  M.  E. 
Church,  66  111.  55;   Stoker  v.  Schwab,  56 

Y.  Super.  Ct.  122,  1  N.  Y.  Suppl.  425; 
All  Saints  Church  v.  Lovett,  1  Hall  (N.  Y.) 
213;  Chittenden  v.  Chittenden,  1  Am.  L.  Reg. 
{N.  Y.)  538;  Franke  v.  Mann,  106  Wis.  118, 
«1  N.  W.  1014,  48  L.  R.  A.  856;  Baltimore, 
etc.,  R.  Co.  V.  Fifth  Baptist  Church,  137 
U.  S.  568,  11  S.  Ct.  185,  34  L.  ed.  784. 

Loss  of  church  records  as  presumptive  evi- 
dence of  incorporation. —  Where  it  is  not 
shown  that  a  church  society  has  complied 
with  the  requirements  of  the  statute  for 
organization  of  religious  corporation,  or  has 
ever  assumed  to  act  as  a  corporation,  the 
fact  that  some  of  the  early  records  of  the 
church  and  of  the  county  are  missing  does 
not  raise  a  presumption  that  the  society  was 
incorporated.  Alden  v.  St.  Peter's  Parish, 
158  111.  631,  42  N.  E.  392,  30  L.  R.  A. 
232. 

What  constitutes  a  religious  corporation  de 
facto. —  To  show  such  a  body  to  be  a  corpo- 
ration de  facto,  as  against  persons  with 
whom  it  has  dealt  in  a  corporate  capacity, 
two  things  are  necessary :    ( 1 )  The  existence 


of  a  charter,  or  some  law  under  which  a 
corporation,  with  the  powers  assumed,  might 
lawfully  be  created;  (2)  a  use,  by  the  party 
to  the  suit,  of  the  rights  claimed  to  be  con- 
ferred by  such  charter  or  law.  Methodist 
Episcopal  Union  Church  v.  Pickett,  19  N.  Y. 
482;  Van  Buren  v.  Gansevoort  Reformed 
Church,  62  Barb.  (N.  Y.)  495. 

Mere  user,  however,  or  the  assumption  of 
corporate  capacity,  is  not  sufficient  to  estab- 
lish a  corporation  de  facto  (Methodist  Epis- 
copal Union  Church  Pickett,  19  N.  Y.  482; 
Van  Buren  v.  Gansevoort  Reformed  Church, 
62  Barb.  (K  Y.)  495),  although  it  is  some- 
times provided  by  statute  that  whenever  any 
religious  society  or  corporation  shall  have 
exercised  the  franchises  and  privileges  of  a 
corporation  for  a  specified  term  of  years,  it 
shall  be  presumed  to  have  been  legally  organ- 
ized in  pursuance  of  the  laws  of  the  state 
(see  Ionia  Cong.  Church  v.  Webber,  54  Mich. 
571,  20  N.  W.  542;  Newark  M.  E.  Church  V. 
Clark,  41  Mich.  730,  3  N.  W  207)  ;  but  the 
acts  relied  upon  must  be  something  particu- 
larly pertaining  to  corporate  powers,  and  a 
religious  organization  may,  without  raising  a 
presumption  of  incorporation,  maintain  regu- 
lar worship,  contract  debts  in  its  own  name, 
be  represented  in  the  annual  conference,  re- 
ceive members  to  its  communion,  and  try  and 
expel  them  for  misconduct  (Newark  M.  E. 
Clmrch  v.  Clark,  supra ) . 

Capability  of  being  corporation  de  jure. — 
In  order  to  be  a  corporation  de  facto,  it  must 
be  possible  to  be  a  corporation  de  jure.  Even- 
son  V.  Ellingson,  67  Wis.  634,  31  N.  W.  342. 

30.  Willard  v.  Methodist  Episcopal  Church, 
66  111.  55;  Douglas  Reformed  Methodist  Soc. 
V.  Draper,  97  Mass.  349;  Franke  v.  Mann, 
106  Wis.  118,  81  N.  W.  1014,  48  L.  R.  A. 
856;  Baltimore,  etc.,  R.  Co.  v.  Fifth  Baptist 
Church,  137  U.  S.  568,  11  S.  Ct.  185,  34  L.  ed. 
784. 

31.  Congregational  Church  v.  Webber,  54 
Mich.  571,  20  N.  W.  542. 

32.  Chittenden  v.  Chittenden,  1  Am.  L. 
Reg.  (N.  Y.)  538. 

33.  Stoker  v.  Schwab,  56  N.  Y.  Super.  Ct. 
122,  1  N.  Y.  Suppl.  425. 

34.  East  Norway  Lake  Norwegian  Evan- 
gelical  Lutheran   Church   v.   Halvorson.  42 
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states,^^  and  religious  societies,  when  not  restricted  by  their  charters  or  articles; 
of  association,  may  make  by-laws  declaring  what  shall  constitute  membership 
applicable  to  existing  as  well  as  to  future  members. The  essence  of  the  relation 
of  membership  in  a  religious  society  is  held  to  be  the  agreement  of  the  parties,^^ 


Minn.  503,  44  N.  W.  663;  American  Primi- 
tive Soc.  V.  Pilling,  24  N.  J.  L.  653. 

35.  See  the  statutes  of  the  several  states. 
And  see  cases  cited  infra,  this  section. 

Where  a  statute  incorporating  a  parish  di- 
rected elections  to  be  made  in  the  customary 
manner,  and  the  ancient  law,  which  fixed 
that  manner,  allowed  all  persons  residing  in 
the  parish,  or  paying  taxes  therein,  to  vote 
at  elections,  a  by-law  of  the  parish  that  every 
person  should  pay  fifty  dollars  in  order  to  be 
entitled  to  the  privileged  of  membership  is  a 
violation  of  the  charter,  and  a  nullity.  St. 
Luke's  Church  v.  Mathews,  4  Desauss.  Eq. 
(S.  C.)  578,  6  Am.  Dec.  619. 

Construction  of  private  act  of  the  legisla- 
ture.—  Where,  by  a  private  act  of  the  legisla- 
ture, several  persons,  together  with  their  polls 
and  estates,  were  set  off  from  the  town  in 
which  they  lived,  and  annexed  to  a  parish  in 
another  town,  to  which  parish  it  was  de- 
clared in  the  act  "  they  shall  forever  there- 
after be  considered  as  belonging,  there  to  do 
duty  and  enjoy  parish  privileges,"  it  was  de- 
termined that  the  efTect  of  such  act  was  per- 
manently to  alter  the  boundaries  of  the  par- 
ish so  far  as  to  include  therein  the  lands, 
and  to  make  every  person  afterward  living 
upon  those  lands,  or  upon  any  part  of  them, 
members  of  such  parish,  and  entitled  to  the 
privileges  and  liable  to  the  duties,  although, 
as  to  municipal  duties  and  rights,  they  would 
be  members  of  the  town  in  which  the  lands 
were  situated.    Colburn  f.  Ellis,  7  Mass.  89. 

Membership  in  parish  under  early  statutes. 
—  Under  the  earlier  statutes  it  was  held  that 
every  resident  of  full  age  within  the  limit  of 
a  territorial  parish,  if  otherwise  qualified, 
was  ipso  facto  a  member  of  the  jDarish  unless 
regularly  united  as  a  member  to  some  poll 
parish,  and  on  ceasing  to  be  a  member  of 
such  poll  parish  he  became  forthwith  a  mem- 
ber of  the  territorial  parish  within  which  he 
resided,  unless  such  secession  was  fraudulent 
(Lord  V,  Chamberlain,  2  Me.  67.  But  see 
Bradford  v.  Cary,  5  Me.  339)  ;  and  persons 
who  came  to  reside  within  the  limits  of  a 
territorial  parish,  and  did  not  belong  to  any 
other  religious  society,  thereby  became  mem- 
bers of  such  parish  without  application  for 
admission  or  acceptance  (Osgood  v.  Bradley, 
7  Me.  411)  ;  and  the  sons  of  members  of  a 
parish,  on  coming  of  age  and  continuing  to 
reside  within  the  limits  of  the  parish,  be- 
came ipso  facto  members  of  the  parish  (Os- 
good V.  Bradley,  supra)  ;  and  on  ceasing  to 
be  members  of  such  parish  became  forthwith 
members  of  the  territorial  parish  within  which 
they  resided,  unless  such  secession  was  fraudu- 
lent (Lord  V.  Chamberlain,  2  Me.  67;  Oakes 
V.  Hill,  10  Pick.  (Mass.)  333).  But  under 
other  and  later  statutes  the  inhabitants  of  a 
town  were  not  necessarily  and  of  course  mem- 
bers of  a  parish  included  within  its  limits 
(Dillingham  v.  Snow,  3  Mass.  276,  holding 
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that  quakers,  for  instance,  and  others  ex- 
empted in  conformity  to  their  religious  scru- 
ples and  opinions,  although  members  of  a, 
town,  are  not  members  of  a  parish  compre- 
hended by  the  same  boundaries)  ;  and  the  re- 
lation of  a  member  to  a  parish  was  held  tO' 
be  founded  on  contract,  and  no  person  became 
a  member  until  his  written  application  has 
been  acted  upon  (Sudbury  First  Parish  v^. 
Stearns,  21  Pick.  (Mass.)  148,  holding  that, 
no  person  can  be  made  or  become  a  member 
of  any  religious  society  without  its  consent,, 
and  that  too  evidenced  by  a  written  applica- 
tion; and  on  the  other  hand,  no  person  cau' 
thrust  himself  into  any  such  body  against 
its  will,  the  authority  to  prescribe  the  mode 
of  admitting  members  necessarily  implying 
the  power  of  determining  whether  they  shall' 
be  admitted  or  not,  which  power  may  be  exer- 
cised by  a  direct  vote  of  the  parish). 

Necessity  of  filing  certificate  of  member- 
ship.—  Where  a  person  is  admitted  to  be  a 
member  of  a  parish  by  vote  and  attends  sub- 
sequent meetings  and  votes  as  a  member,  he 
is  a  member,  although  he  may  not  have  filed 
a  certificate  in  accordance  with  St.  (1823) 
c.  106  (Chase  v.  Merrimack  Bank,  19  Pick. 
(Mass.)  564,  31  Am.  Dec.  163),  and  that 
statute  does  not  repeal  St.  (1811)  c.  6,  and 
does  not  require  a  certificate  of  membership 
to  be  filed  by  the  member,  but  only  by  his 
authority  or  subsequent  ratification  (Fisher 
V.  Whitman,  13  Pick.  (Mass.)  350). 

Certification  to  a  copy  of  membership. —  A 
membership  certificate  is  a  document  of  which 
the  clerk  of  an  ecclesiastical  society  can  give 
an  official  copy,  and  such  a  copy  is  sufficiently 
formal  if  made  by  a  clerk  signing  his  name,, 
with  the  addition  of  "  clerk "  only.  Price 
Lyon,  14  Conn.  279. 
'36.  Taylor  v.  Edson,  4  Cush.  (Mass.)  522. 

37.  Leavitt  v.  Truair,  13  Pick.  (Mas8.)i 
111. 

Membership  in  church  and  church  corpora- 
tion distinguished. —  The  character  of  persona 
as  members  of  a  church  corporation,  under 
the  statutes,  is  distinct  from  their  character 
as  members  of  the  church,  and  a  decision  of 
an  ecclesiastical  tribimal,  excluding  such  per- 
sons from  "  the  church,"  does  not  affect  their 
rights  as  to  the  management  of  the  temporal 
concerns  of  the  corporation  (Hartford  First 
Baptist  Church  v.  Witherell,  3  Paige  (N.  Y.) 
296,  24  Am.  Dec.  223),  and  under  a  statute 
authorizing  the  incorporation  of  trustees  of" 
religious  societies  and  defining  their  powers, 
persons  affiliating  with  a  society  so  incorpo- 
rated merely  as  members  have  no  rights  as 
members  of  the  corporation,  and  hence  such 
members  have  no  standing  in  court  to  re- 
strain the  trustees  from  changing  the  lan- 
guage in  which  the  services  shall  be  con- 
ducted, in  the  absence  of  allegation  as  tc 
what  the  particular  denomination  has  re- 
quired in  respect  to  the  language  to  be  used- 


RELIGIOUS  SOCIETIES 


[34  Cyc]  1123 


and  there  must  generally  be  a  profession  of  its  faith  and  a  submission  to  its  govern- 
ment,^^ and  every  person  entering  into  a  religious  society  impliedly,  if  not  expressly, 
covenants  to  conform  to  its  rules  and  to  submit  to  its  authority  and  discipline. 

B.  Liabilities  of  Member  —  l.  For  Debts  of  Society.  By  the  usage  and 
practice  in  some  of  the  New  England  states,  inhabitants  of  a  parish  were  liable 
for  the  debts  of  the  parish;  but  the  general  rule  now  is  that  private  property  of 
members  of  a  rehgious  society  cannot  be  taken  to  satisfy  a  debt  of  the  society, 
unless  it  be  so  subjected  by  the  provisions  of  the  charter,^^  and  a  member  of  the 
incorporated  rehgious  society,  not  founded  for  the  purpose  of  gain  or  pecuniary 
profit,  is  not  individually  hable  for  its  debts,  unless  he  authorized  the  incurring 
of  the  obhgation  or  subsequently  ratified  the  same.*^  But  the  members  of  a 
voluntary  unincorporated  religious  society  who  through  their  trustees  and  priest 
enter  into  contracts  are  individually  liable  thereon.^^ 


in  the  services  (Shaeffer  v.  Klee,  100  Md.  264, 
59  Atl.  850),  and  the  pastor  of  a  church  is 
not  ipso  facto  an  officer  of  the  church  corpo- 
ration in  such  a  way  as  to  bind  it  by  his 
acts  (Allen  v.  North  Des  Moines  M.  E. 
Church,  127  Iowa  96,  102  N.  W.  808,  109 
Am.  St.  Rep.  366,  69  L.  E.  A.  255),  and  a  re- 
ligious corporation,  having  nothing  to  do 
with  the  church  represented  by  it,  except  as 
it  provides  for  its  temporal  wants,  no  action 
can  be  maintained  against  the  corporation 
for  an  expulsion  of  a  member  from  the  church 
(Hardin  v.  Baptist  Church,  51  Mich.  137,  16 
N.  W.  311,  47  Am.  Rep.  555). 

The  criterion  of  parish  membership  was 
held  to  be  liability  to  taxation.  Oakes  v. 
Hill,  10  Pick.  (Mass.)  333. 

38.  Day  v.  Bolton,  12  K  J.  20^6  \_cited 
and  approved  in  Cammeyer  v.  United  German 
Lutheran  Church,  2  Sandf.  Ch.  (N.Y.)  186]; 
Cape  V.  Plymouth  Cong.  Church,  130  Wis. 
174,  109  N.  W.  928.  See  Com.  v.  Morrison, 
13  Phila.  (Pa.)  135. 

39.  Lucas  v.  Case,  9  Bush  (Ky.)  297; 
Clark  V.  Brown,  (Tex.  Civ.  App.  1908)  108 
S.  W.  421.    And  see  infra,  X,  A,  B. 

Authority  of  members  to  act  for  church  or 
society. —  The  male  members  of  a  congrega- 
tion incorporated  under  an  act  which  em- 
powers them  to  elect  trustees  to  manage  its 
property  are  invested  with  no  visitorial  or 
controlling  power  over  the  ministers  or  trus- 
tees or  interest  in  the  property  of  the  corpo- 
ration, or  with  any  authority  except  in  the 
case  of  selling  or  leasing,  or  in  amending  the 
articles  when  the  consent  of  two  thirds  is  re- 
quired. Tartar  f.  Gibbs,  24  Md.  323.  And 
where  a  member  of  a  church  expended  money 
and  rendered  services  in  procuring  the  sus- 
pension of  the  pastor  of  the  church  for  im- 
moral conduct,  although  the  rules  of  the 
church  gives  any  member  power  to  prosecute 
charges  against  the  pastor,  no  authority  to 
act  for  the  church  can  be  inferred  from  the 
nature  of  the  services  rendered  by  the  mem- 
ber. Parshley  v.  Third  M.  E.  Church,  4  Misc. 
(N.  Y.)  302,  24  N.  Y.  Suppl.  106  {affirmed 
in  147  N.  Y.  583,  42  N.  E.  15,  30  L.  R.  A. 
574]. 

Religious  societies  are  regarded  by  the  civil 
authority  as  other  voluntary  associations, 

the  individual  members  and  separate  bodies 
of  which  will  be  held  to  be  bound  by  the 


laws,  usages,  customs,  and  principles  which 
are  accepted  among  them,  upon  the  assump- 
tion that  in  becoming  parts  of  such  organ- 
isms they  assented  to  be  bound  by  those  laws, 
usages,  and  customs  as  so  many  stipulations 
of  a  contract  between  them.  Louisville  First 
Presb.  Church  v.  Wilson,  14  Bush  (Ky. ) 
252. 

40.  Fernald  v.  Lewis,  6  Me.  264. 
Execution  might  be  levied  on  the  property 

of  a  member  of  the  parish  (Chase  v.  Merri- 
mack Bank,  19  Pick.  (Mass.)  564,  31  Am. 
Dec.  163)  ;  Wt  the  remedy  for  satisfaction  of 
a  judgment  against  a  parish  by  levy  on  the 
property  of  its  members  could  be  pursued 
against  those  only  who  were  members  at  the 
time  of  the  rendition  of  judgment,  or,  at  fur- 
thest, at  the  time  of  commencement  of  the 
action  (Fernald  v.  Lewis,  6  Me.  264),  and  it 
was  held  that  execution  could  not  be  levied 
on  the  property  of  one  who  was  a  member 
at  the  time  of  the  rendition  of  judgment  and 
ceased  to  be  a  member  before  the  levy  (Chase 
V.  Merrimack  Bank,  19  Pick.  (Mass.)  564,  31 
Am.  Dec.  163),  and  the  rule  was  held  to  be 
further  limited  to  members  of  territorial  par- 
ishes not  incorporated  poll  parishes  (Rich- 
ards V.  Butterfield,  6  Cush.  (Mass.)  191). 

41.  Jewett  V.  Thames  Bank,  16  Conn.  511 
(holding  that  the  members  of  an  ecclesiastical 
society  without  local  limits,  formed  by  volun- 
tary association,  pursuant  to  a  statute  re- 
lating to  religious  societies,  are  not  individu- 
ally liable  for  the  debts  of  such  society)  ; 
Richardson  v.  Butterfield,  6  Cush.  (Mass.) 
191. 

But  a  court  of  equity  will  decree  against 
individual  members  if  necessary  to  prevent  a 
failure  of  justice.  Bigelow  r.  Middletown 
Cong.  Soc,  15  Vt.  370,  11  Vt.  283. 

Creditors  of  a  church  corporation  are  not 
creditors  of  the  members  of  the  church,  and 
have  no  right  of  action  against  them  as  such. 
Allen  V.  North  Des  Moines  M.  E.  Church,  127 
Iowa  96,  102  N.  W.  808,  109  Am.  St.  Rep. 
366,  69  L.  R.  A.  255. 

42.  Clark  v.  O'Rourke,  111  Mich.  108,  69 
N.  W.  147,  66  Am.  St.  Rep.  389;  Plattsmouth 
First  Nat.  Bank  v.  Rector,  59  Nebr.  77,  80 
N.  W.  269. 

43.  Sheehy  v.  Blake,  72  Wis.  411,  39  N.  W. 
479,  77  Wis.  394,  46  N.  W.  537,  9  L.  R.  A. 
564. 
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2.  Taxes  and  Assessments.    Under  earlier  statutes  support  of  public  worship 

Was  compulsory  and  taxes  were  levied  therefor,  but  these  statutes  and  the  cases 
construing  them  are  now  of  little  more  than  historical  interest.^*  But  the  members 
of  a  religious  society  are  hable  to  assessments  for  support  of  the  church  and  its 
debts  in  like  manner  as  members  of  non-religious  societies/^  and  the  right  to  levy 
the  assessments  and  the  manner  of  enforcing  them  are  governed  by  the  charter, 
constitution,  and  by-laws  of  the  association.^^  The  fact  that  some  individuals  in 
a  society  are  assessed  who  are  not  liable  to  the  tax  does  not  vitiate  the  assessment 
as  regards  those  who  are  liable. 

C.  Withdrawal  and  Expulsion  —  l.  Manner  and  Grounds.  The  continu- 
ance of  a  member  with  a  religious  society  is  purely  voluntary,  and  he  may  with- 
draw when  he  wishes,*^  and  the  essence  of  the  relation  being  the  agreement  of  the 
parties,^^  the  relation  can  be  terminated  in  like  manner  as  other  agreements;^® 
and  where  neither  l;he  charter  nor  by-laws  of  a  corporation  prescribe  any  particu- 
lar form  in  which  the  members  may  resign  their  rights  of  membership,  and  their 
resignation  be  accepted,  such  resignation  and  acceptance  may  be  implied  from 
the  acts  of  the  parties. Where  religious  societies,  not  restricted  by  their  charters 


Members  of  a  church  adding  "  trustees  "  to 
their  names  are  liable  on  an  agreement  to 
pay  a  certain  sum  used  in  building  a  parson- 
age house,  and  the  use  of  the  term  "  trustees  " 
indicates  rather  that  the  legal  interest  is  in 
them  than  that  they  act  as  mere  agents. 
Chick  V.  Trevett,  20  Me.  462,  37  Am.  Dec.  68. 

If  members  of  a  voluntary  religious  asso- 
ciation agree  to  hire  a  minister,  and  main- 
tain a  place  of  public  worship,  all  contracts 
with  such  minister  or  with  each  other  are 
binding,  and  they  cannot  discharge  them- 
selves from  the  obligations  of  a  contract  to 
pay  for  the  support  of  the  preaching  by 
changing  their  religious  sentiments,  but  only 
be  discharged  by  vote  of  the  society,  appear- 
ing of  record.  Woodstock  First  Cong.  Soc.  v. 
Swan,  2  Vt.  222. 

44.  Early  statutes  construed  in  Lord  n. 
Marvin.  1  Root  (Conn.)  330;  Hosford  v. 
Lord,  1  Root  (Conn.)  325;  Dall  r.  Kimball, 
6  Me.  171;  Ware  f.  Sherburne  First  Parish, 
8  Cush.  (Mass.)  267;  Sherburne  First  Parish 
V.  Fiske,  8  Cush.  (Mass.)  264,  54  Am.  Dec. 
755;  Dow  v.  Sudbury  First  Parish,  5  Mete. 
(Mass.)  73;  Goodell  Mfg.  Co.  v.  Trask,  11 
Pick.  (Mass.)  514;  Oakes  v.  Hill,  10  Pick. 
(Mass.)  333;  Inglee  v.  Bosworth,  5  Pick. 
(Mass.)  498,  16  Am.  Dec.  419;  Holbrook  v. 
Holbrook,  1  Pick.  (Mass.)  248;  Whittemore 
M.  Smith,  17  Mass.  347;  Amesbury  Nail  Fac- 
tory Co.  y.  Weed,  17  Mass.  53;  Coburn  v. 
Richardson,  16  Mass.  213;  Turner  v.  Burling- 
ton Parish,  16  Mass.  208;  Adams  r.  Howe, 
14  Mass.  340,  7  Am.  Dec.  216;  Sanger  v.  Rox- 
bury  Third  Parish,  8  Mass.  265;  Lovell  v. 
Byfield  Parish,  7  Mass.  230;  Turner  v.  Brook- 
field  Second  Precinct,  7  Mass.  60 ;  Kendall  v, 
Kingston,  5  Mass.  524;  Thaxter  v.  Jones,  4 
Mass.  570;  Montague  v.  Dedham  First  Par- 
ish, 4  Mass.  269;  Washburn  v.  West  Spring- 
field Fourth  Parish,  1  Mass.  32;  Muzzy  X). 
Wilkins,  Smith  (N.  H.)  1;  Ebaugh  y.  Hendel, 
5  Watts  (Pa.)  43,  30  Am.  Dec.  291. 

A  parish  could  not  maintain  an  action  in 
its  own  name  to  recover  the  price  of  a  pew 
therein,  which  had  been  sold  by  its  treasurer, 
under  the  statute,  for  non-payment  of  taxes 
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assessed  for  the  support  of  public  worship. 
West  Newbury  First  Parish  v,.  Dow,  3  Allen 
(Mass.)  369. 

45.  Mayberry  v.  Mead,  80  Me.  27,  12  Atl. 
635. 

46.  Perrin  v.  Granger,  30  Vt.  595. 

One  taking  an  assignment  of  a  pew  for  a 
debt  is  not  personally  liable  to  the  vestry 
for  taxes  thereon.  Mauro  y.  St.  John's  Par- 
ish, 16  Fed.  Cas.  No.  9,313,  4  Cranch  C.  C. 
116. 

47.  Inglee  v.  Bosworth,  5  Pick.  (Mass.) 
498,  16  Am.  Dec.  419. 

Officers  who  assess  taxes  on  non-members 

are  liable  to  an  action  for  trespass  (Gage  v. 
Currier,  4  Pick.  (Mass.)  399),  and  a  person 
compelled  to  pay  taxes  for  the  support  of 
public  worship  in  a  parish  or  religious  soci- 
ety of  which  he  is  not  a  member  may  main- 
tain an  action  of  assumpsit  against  such  par- 
ish or  society,  to  recover  the  money  so  paid 

(Sumner  r.  Dorchester  First  Parish,  4  Pick. 

(Mass.)  361). 

48.  Fernald  y.  Lewis,  6  Me.  264. 

What  amounts  to  a  voluntary  withdrawal 
of  members  from  a  religious  association  is  a 
question  of  law,  and  the  exclusion  of  evidence 
upon  which  the  legal  inference  might  be  based 
is  error.    Perry  v.  Tupper,  74  N.  C.  722. 

A  certificate  of  the  clerk  of  a  religious  so- 
ciety that  a  member  at  his  own  request  had 
ceased  to  be  a  member  was  sufficient  to  show 
that  his  connection  therewith  was  dissolved. 
Oakes  v.  Hill,  10  Pick.  (Mass.)  333. 

If  the  minority  of  a  church  withdraw  volun- 
tarily, they  lose  their  rights  as  corporators, 
but  not  if  they  are  compelled  to  leave  by  the 
majority.  Gordon  v.  Williams,  3  Leg.  Gaz. 
(Pa.)  113. 

49.  See  supra,  TI,  A. 

50.  Leavitt  v.  Truair,  13  Pick.  (Mass.) 
Ill;  Cammeyer  v.  United  German  Lutheran 
Churches,  2  Sandf.  Ch.  (N.  Y.)  186. 

51.  State  V.  Ancker,  2  Rich.  (S.  C.)  245. 
Resignation  may  be  by  parol.— State  v. 

Ancker,  2  Rich.  (S.  C.)  245.  ^ 

A  withdrawal  by  an  inferior  ecclesiastical 
corporation  which  had  been  connected  with 
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or  articles  of  association,  make  by-laws  declaring  what  shall  operate  as  a  forfeiture 
of  membership,  failure  to  abide  by  the  by-laws  will  forfeit  membership, and  a 
person  who  withdraws  from  a  church  does  not  continue  a  member  thereof  simply 
because  he  holds  the  same  rehgious  faith  with  the  members  of  that  church.^^ 
But  there  may  be  a  division  in  a  church  as  distinguished  from  a  division  from  a 
church,  and  the  members  of  either  faction  do  not  ijpso  facto  forfeit  their  member- 
ship.^^   When  a  vote  of  excommunication  from  a  church  has  been  passed,  and 


and  subject  to  the  superior  jurisdiction  of 
the  church,  from  all  connection  with  such 
church,  does  not  affect  the  property  rights 
of  the  seceding  body,  so  as  to  deprive  any 
person  of  membership,  until  some  action  is 
taken  in  the  matter  by  the  superior  church 
authorities.  American  Primitive  Soc.  V.  Pill- 
ing, 24  N.  J.  L.  653. 

But  a  pretended  and  colorable  secession 
from  a  religious  society  or  parish,  although 
apparently  legal,  yet,  if  done  with  the  fraudu- 
lent intent  to  transfer  its  property  to  others, 
operates  no  change  of  membership,  but  is  in- 
effectual and  void.  Lord  v.  Chamberlain,  2 
Me.  67. 

Withdrawal  from  parish. —  In  New  Eng- 
land, under  the  earlier  statutes,  any  person 
might  separate  from  one  religious  society  and 
join  another,  either  of  the  same  or  of  a  dif- 
ferent denomination,  by  filing  with  the  clerk 
of  the  society  left  a  certificate  or  written 
notice  of  the  fact  (Jones  v.  Cary,  6  Me.  448; 
Gage  V.  Currier,  4  Pick.  (Mass.)  399);  but 
statutory  provisions  relating  to  the  manner 
of  withdrawal  from  parish  membership  were 
held  not  to  prohibit  a  withdrawal  in  a  man- 
ner other  than  prescribed  therein  (Leavitt  V. 
Truair,  13  Pick.  (Mass.)  Ill;  Cakes  v.  Hill, 
10  Pick.  (Mass.)  333.  But  see  Jones  v.  Cary, 
supra ) ,  although  the  filing  of  a  certificate 
prescribed  by  statute  might  be  nec2ssary  in 
order  to  secure  an  exemption  from  taxation 
(Leavitt  v.  Truair,  supra). 

Acts  operating  as  withdrawal. —  The  asso- 
ciation between  a  religious  corporation  and 
its  corporators  may  be  dissolved  by  their 
withdrawing  from  attendance  on  its  worship, 
omitting  to  contribute  to  its  support,  and 
uniting  in  the  establishment  of  another  like 
incorporation.  Camnleyer  v.  United  German 
Lutheran  Churches,  2  Sandf.  Ch.  (N.  Y.) 
186. 

An  attempt  to  create  a  suspension  of  mem- 
bership, there  being  no  provision  in  the  by- 
laws authorizing  such  a  suspension,  is  in- 
effectual, and  the  members  attempting  to  sus- 
pend remain  members.  Marks  v.  Congrega- 
tion Daruch  Amuno,  5  Daly  (N.  Y.)  8. 

Effect  of  incorporation  on  parish  member- 
ship.—  Where,  in  a  town  consisting  of  one  or 
more  parishes,  a  religious  society  is  incor- 
porated, consisting  of  individuals  from  the 
parshes  already  existing,  the  members  of  this 
new  society  cease,  from  the  time  of  their  in- 
corporation, to  be  members  of  the  respective 
parishes  within  the  limits  of  which  they  may 
reside.  Sutton  First  Parish  v.  Cole,  8  Mass. 
96. 

52.  Lamb  v.  Cain,  129  Ind.  486,  29  K  E. 
13,  14  L.  R.  A.  518;  Taylor  v.  Edson,  4  Cush. 
(Mass.)  522. 


In  whom  the  power  to  expel  lies. —  The 

deacons  of  an  unincorporated  church,  gov- 
erned wholly  through  its  congregation,  au- 
thorized as  the  constituted  authority  of  the 
church  to  control  the  use  of  its  property, 
which  was  conveyed  to  trustees  in  trust  for 
the  church,  have  authority  to  exclude  those 
members  who  refuse  to  recognize  the  author- 
ity of  the  regular  organization.  Fulbright 
V,  Higginbotham,  133  Mo.  668,  34  S.  W.  875. 
Under  the  rules  and  usages  of  the  denomina- 
tion of  general  baptists  the  exclusive  power 
to  admit  and  exclude  members  is  in  the  local 
congregations,  and  the  associations  have  no 
power  to  review  their  action.  Igleheart  V. 
Rowe,  47  S.  W.  575,  20  Ky.  L.  Rep.  821. 

53.  Den  v.  Bolton,  12  N.  J.  L.  206  [cited 
and  approved  in  Cammeyer  v.  United  German 
Lutheran  Churches,  2  Sandf.  Ch.  (N.  Y.) 
186]. 

Evidence  of  the  number  of  members.— The 

schedule  of  the  members  of  a  religious  soci- 
ety, as  copied  from  its  records,  is  not  conclu- 
sive evidence  for  the  selectmen  making  dis- 
tribution of  such  among  the  different  socie- 
ties, of  the  number  of  the  real  members  of 
the  society.  Fletcher  First  Universalist  Soc. 
V.  Leach,  35  Vt.  108. 

The  federal  and  state  constitutions  declar- 
ing freedom  of  worship  according  to  con- 
science do  not  give  a  church  member  the 
right  to  repudiate  the  faith  and  doctrine  on 
which  the  church  was  founded,  and  at  the 
same  time  insist  on  his  right  to  exercise  and 
enjoy  the  benefits  and  privileges  of  a  member 
of  such  church,  contrary  to  the  rules  and 
laws  on  which  the  church  is  established. 
Smith  V.  Pedigo,  145  Ind.  361,  33  N.  E.  777, 
44  N.  E.  363,  19  L.  R.  A.  433,  32  L.  R.  A. 
838. 

54.  West  Koshkonong  Cong.  v.  Otteson,  80 
Wis.  62,  49  N.  W.  24. 

But  where  a  minority  of  the  members  of  a 
church  exclude  the  majority  from  the  posses- 
sion and  enjoyment  of  the  church  property, 
and  attempt  to  attach  it  to  another  denomi- 
nation against  the  will  of  such  majority,  the 
acts  of  such  minority  are  nullities,  and  the 
individual  members  engaged  in  such  wrongs 
still  constitute  a  part  of  the  original  church, 
in  the  absence  of  having  been  excluded  from 
the  membership  by  any  authoritative  act  of 
the  churcli  or  power  having  such  authority. 
Deaderick  r.  Lampson,  11  Heisk.  (Tenn.) 
523. 

Where  there  arise  honest  differences  of 
opinion  as  to  doctrine,  and  the  constitution 
is  silent  as  to  such  matter  of  interpretation, 
and  provides  no  mode  for  determining  the 
differences,  the  civil  courts  will  not  hold  that 
adherence  to  either  interpretation  dissolves 
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the  offender  thereby  declared  to  be  no  longer  a  member,  the  sentence  may  never- 
theless be  promulgated,  by  being  read  in  the  presence  of  the  congregation,  by  the 
pastor,  and  will  not  support  the  prosecution  of  an  action  for  libel ;  but  excom- 
munication whether  with  or  without  authority  cannot  affect  the  expelled  person's 
civil  rights. 

2.  Rights  of  Member  After  Expulsion.  Where  a  member  of  a  religious  society 
has  been  expelled  therefrom,  his  rights  are  to  be  determined  by  its  constitution 
and  charter."  As  a  general  rule  the  rights  of  a  member  are  dependent  on  his 
membership,  and  when  he  ceases  to  be  a  member  his  rights  and  beneficial  interest 
in  the  property  of  the  association  ceases,^^  and  thus  excommunicated  or  expelled 
members  have  no  such  beneficial  interest  in  the  church  property  as  will  authorize 
them  to  sue  in  relation  thereto. 

III.  MEETINGS  AND  ELECTIONS.* 

A.  Necessity.  The  wishes  of  the  members  of  a  religious  society  cannot  be 
regarded,  unless  expressed  in  a  valid  form,  in  conformity  with  the  by-laws  and 
charter  at  a  regularly  conducted  meeting.      Thus  officers  must  be  elected  in 


ipso  facto  a  member's  connection  with  the 
congregation,  so  that  he  ceases  to  be  a  mem- 
ber of  the  corporation  it  has  formed  to  hold 
and  control  its  property.  St.  Cloud  German 
Evangelical  Soc.  v.  Henschell,  48  Minn.  494, 
51  N.  W.  477;  East  Norway  Lake  Norwegian 
Evangelical  Lutheran  Church  v.  Halvorson, 
42  Minn.  503,  44  N.  W.  663. 

A  conditional  separation  of  the  members 
into  two  bodies,  with  the  consent  and  ap- 
proval of  a  majority,  and  founded  upon  a 
contemplated  division  of  the  church  property 
—  the  members  still  continuing  to  exercise 
their  rights  in  the  corporation  —  is  not  a  se- 
cession. Wiswell  V.  Cincinnati  First  Cong. 
Church,  14  Ohio  St.  31. 

That  members  of  a  religious  society  met 
in  another  building  than  the  church  edifice 
for  worship  and  church  business  does  not 
show  they  have  withdrawn  from  membership. 
Perry  v.  Tupper,  74  N.  C.  722. 

The  formation  of  a  society,  distinct  from 
the  rest  of  the  congregation,  for  the  instruc- 
tion of  a  portion  of  it  in  the  doctrines  of  the 
same  church,  in  another  language,  is  not 
per  se  a  separation  from  the  original  congre- 
gation, although  such  society  has  a  minister 
and  officers  of  its  own;  but  it  is  a  circum- 
stance for  the  consideration  of  the  jury. 
Weckerly  v.  Geyer,  11  Serg.  &  R.  (Pa.)  35. 
Nor  does  the  fact  that  certain  members  of  a 
church  society  withdrew,  and  organized  an- 
other society,  and  then  returned  to  their  for- 
mer society,  raise  a  presumption  that  they 
forfeited  their  membership  of  the  church  to 
which  both  societies  belonged.  Peterson  v. 
Samuelson,  42  Nebr.  161,  '60  N.  W.  347. 

Effect  of  secession  of  members  on  obliga- 
tions of  religious  societies. —  The  validity  of 
obligations  of  a  religious  corporation  is  not 
affected  by  the  fact  that  the  majority  of  the 
members  seceded  from  the  corporation  after 
the  execution  of  the  obligations  by  the  corpo- 
ration. Wanner  v.  Emanuel  Church  of  Evan- 
gelical Assoc.,  174  Pa.  St.  466,  34  Atl.  188. 


55.  Farnsworth  v.  Storrs,  5  Cush.  (Mass.) 
412. 

56.  Fitzgerald  v.  Robinson,  112  Mass.  371. 
Where  members  are  expelled  in  pursuance 

of  a  fraudulent  scheme  to  obtain  control  of 
the  property  of  the  church  and  divert  it  from 
its  original  purpose  to  the  use  and  benefit  of 
the  perpetrators  of  the  scheme,  the  expulsion 
is  void,  and  the  members  so  expelled  have  the 
right  to  maintain  an  action  for  the  protec- 
tion of  the  church  property.  Hendryx  v. 
People's  United  Church,  42  Wash.  336,  84 
Pac.  1123,  4  L.  R.  A.  N.  S.  1154. 

57.  Grosvenor  v.  Believers  United  Soc,  118 
Mass.  78;  German  Reformed  Church  v.  Com., 
3  Pa.  St.  282. 

58.  St.  John's  Church  v.  Hanns,  31  Pa.  St. 
9;  Nance  V.  Busby,  91  Tenn.  303,  18  S.  W. 
874,  15  L.  R.  A.  801. 

59.  Burke  v.  Roper,  79  Ala.  138;  Brunnen- 
meyer  v.  Buhre,  32  111.  183;  Shannon  v. 
Frost,  3  B.  Mon.  (Ky.)  253;  Nance  v.  Busby, 
91  Tenn.  303,  18  S.  W.  874,  15  L.  R.  A. 
801. 

60.  German  Evangelical  Cong.  v.  Pressler, 
14  La.  Ann.  799;  McAuley's  Appeal,  77  Pa. 
St.  397.  But  see  West  Springfield  Fourth 
Parish  v.  Root,  18  Pick.  (Mass.)  318. 

A  meeting  of  the  church  members  and  pew- 
holders,  as  such,  is  not  a  meeting  of  the  in- 
corporated society,  and  it  cannot  instruct  the 
trustees  in  their  duties,  or  assume  any  power 
over  them.  Pittsburg  Baptist  Cong.  v.  Scan- 
nel,  3  Grant  (Pa.)  48.  And  see  German 
Evangelical  Cong.  v.  Pressler,  14  La.  Ann. 
799. 

In  Massachusetts,  under  early  statutes,  a 
justice  of  the  peace  could  call  a  meeting  of  a 
religious  society  on  the  application  of  five  or 
more  of  the  qualified  voters  where  there  were 
no  assessors  or  committee  qualified  to  call  a 
meeting,  or  where  they  unreasonably  refused 
to  call  such  meeting,  and  these  were  condi- 
tions precedent  to  his  authority  (Sudbury 
First  Parish  v.  Sterns,  21  Pick.  148)  ;  but 
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■accordance  with  and  in  the  manner  prescribed  by  the  rules,  regulations,  or 
'discipline  of  the  church. 

B.  Organization  and  Conduct  —  l.  In  General.  A  religious  society  having 
power  to  make  rules  and  by-laws  for  the  government  of  the  congregation  may  make 
by-laws  regulating  the  mode  of  conducting  elections  and  the  forms  of  ballots ; 
:and  where  such  by-law  has  not  been  adopted,  a  long  estabhshed  usage  will  govern.®^ 
But  a  statute  having  pointed  out  the  manner  in  which  the  election  of  church 
officers  shall  be  made,  a  by-law  made  by  the  vestry  of  a  church,  varying  the  manner 
of  election  by  requiring  from  electors  a  property  quahfication,  is  invahd.^^  The 
vote  of  a  religious  society,  assembled  at  its  annual  meeting  for  the  election  of 
-officers,  and  having  no  power  over  the  election  of  officers  at  the  next  succeeding 
annual  meeting,  that  the  officers  shall  be  always  chosen  by  ballot,  does  not  invali- 
date an  election  of  officers  by  hand  vote  at  a  subsequent  annual  meeting;  and 
■the  election,  by  hand  vote,  of  officers  of  a  religious  society  in  which  each  proprietor 
has  a  vote  for  every  pew  which  he  owns  cannot  be  objected  to  upon  the  ground 
of  the  inherent  difficulty  of  thus  ascertaining  the  result,  after  the  election  has 


i;he  meeting  called  by  the  justice  on  such  ap- 
plication was  held  to  be  properly  called  and 
was  a  legal  meeting,  although  it  was  not 
stated  in  the  application  or  recited  in  the 
warrant,  that  there  were  no  assessors  or  par- 
ish committee  (Ladd  v.  Clements,  4  Cush. 
476),  and  the  statute  was  held  to  apply  to  a 
parish  that  had  once  been  legally  organized, 
l)ut  which,  for  the  want  of  officers  or  any 
other  cause,  was  unable  to  assemble  in  the 
usual  manner  (Wood  v.  Gushing,  6  Mete 
448). 

Evidence  of  the  date  of  a  meeting  of  a  fac- 
tion of  the  congregation  after  its  division  is 
Inadmissible  to  prove  a  custom  as  to  the  hold- 
ing of  annual  meetings  before  the  division, 
where  there  are  no  by-laws  or  meetings  pro- 
vided for  by  the  religious  society.  Firestone 
-v.  First  Slavish  Roman  Catholic  Greek  Rite 
•Church,  215  Pa.  St.  8,  63  Atl.  1038. 

61.  San  Francisco  First  African  M.  E.  Zion 
Church  V.  Hillery,  51  Cal.  155. 

Annual  election  held  on  movable  holiday.-— 
Where  the  trustees  of  a  church  were  required 
l)y  statute  to  be  divided  into  three  classes, 
And  the  seats  of  one  class  were  to  be  vacated 
•at  the  expiration  of  every  year,  and  the 
statute  provided  that  one  third  should  be 
.annually  chosen,  and  that  the  time  of  the 
.annual  election  should  be  at  least  six  days 
;before  the  vacancies  should  occur,  and  the 
annual  election  was  held  on  a  movable  holi- 
day, by  which  means  in  some  years  the  elec- 
tion would  not  be  at  least  six  days  before 
the  happening  of  the  vacancies,  such  election 
was  valid.  People  v.  Runkle,  9  Johns. 
(N.  Y.)  147. 

62.  Com.  V.  Woelper,  3  Serg.  &  R.  (Pa.) 
29,  8  Am.  Dec,  628. 

Where  the  charter  is  silent  as  to  the  mode 
of  conducting  annual  elections  of  officers,  the 
corporation  may  provide  by  a  by-law  for  the 
mode  of  their  performance.  Juker  v.  Com., 
20  Pa.  St.  484. 

Rule  that  pastor  shall  be  moderator. — 
Where  the  requirement  of  the  form  of  gov- 
ernment of  the  church  expressly  directs  that 
^,he  pastor  shall  always  be  the  moderator  of 
the  session,  a  meeting  of  the  session  for  the 
^election  of  elders  is  invalid  where  the  pastor 


was  not  present  and  no  one  was  appointed  by 
him  to  preside.  Davton  v.  Carter,  206  Pa. 
St.  491,  56  Atl.  30. 

63.  Juker  v.  Com.,  20  Pa.  St.  484. 
Quorum. —  The  rule  of  the  common  law 

seems  to  be  that,  where  a  body  is  composed 
of  an  indefinite  number  of  persons,  a  quorum, 
for  the  purposes  of  elections  and  voting  upon 
other  questions  which  require  the  sanction  of 
the  members,  consists  of  those  who  assemble 
at  any  meeting  regularly  called  and  warned, 
although  such  number  may  be  a  minority  of 
the  whole,  in  which  case  a  majority  of  those 
who  assemble  may  elect,  unless  there  is  a 
different  rule  established  by  statute  or  by  a 
valid  by-law.  Madison  Ave.  Baptist  Church 
V.  Oliver  St.  Baptist  Church,  5  Rob.  (N.  Y.) 
649,  2  Abb.  Pr.  N.  S.  254  {reversed 
on  other  grounds  in  46  N.  Y.  131]  ; 
Craig  V.  ■  Pittsburgh  First  Presb.  Church, 
88  Pa.  St.  42,  32  Am.  Rep.  417.  And 
under  a  constitution  providing  for  a  ma- 
jority rule  the  fact  that  it  also  provided 
that  the  management  of  affairs  should  be 
vested  in  the  "  whole  congregation  "  did  not 
Require  the  assent  of  every  member  to  every 
vote,  such  provision  being  construed  merely 
to  refer  to  action  at  a  meeting  which  all  the 
members  were  entitled  and  had  no  opportu- 
nity to  attend.  Duessel  w  Ptoch,  78  Conn. 
343,  62  Atl.  152,  3  L.  R.  A.  N.  S.  854.  But 
under  a  statute  requiring  a  majority  of  the 
vestrymen  to  be  present,  the  majority  of  that 
body  must  not  only  exist  at  the  time  when 
any  act  is  to  be  done  by  them,  but  a  ma- 
jority of  them  must  attend  the  assembly 
where  the  act  is  to  be  done.  Moore  i:.  St. 
Thomas  Church,  4  Abb.  N,  Cas.  (N.  Y.)  51. 
Where  the  charter  required  two  thirds  to 
form  a  quorum,  and  it  was  stated  on  the 
minutes  that  on  the  notice  the  corporators 
met,  and  it  was  not  usual  to  mention  the 
names  or  number  of  those  present,  this  was 
equivalent  to  a  statement  that  two  thirds 
were  present.  Com.  r.  Woelper,  3  Serg.  &  R. 
(Pa.)  29,  8  Am.  Dec.  628. 

64.  St.  Luke's  Church  r.  ISIatthews.  4 
Desauss.  Eq.  (S.  C.)  578,  6  Am,  Dec.  619. 

65.  Christ  Church  v.  Pope,  8  Grav  (Mass.) 
140. 
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taken  place  and  the  result  has  been  declared;  ^®  but  a  rude  and  unwarrantable 
act  on  the  part  of  the  rector  in  arrogating  to  himself  the  right  to  preside  at  a 
general  meeting  of  a  religious  society  for  the  annual  election  of  the  wardens  and 
vestrymen  confers  no  claim  of  right  or  color  of  title  on  such  a  meeting.  Where 
a  majority  of  a  religious  society  protest  against  the  election  of  a  proposed  candi- 
date to  office,  and  do  not  propose  another  candidate,  the  minority  may  elect 
their  candidate. 

2.  Powers  and  Duties  of  Election  Inspector.  In  religious  corporations  the 
election  inspectors  must  finally  determine  upon  the  qualification  of  an  elector 
when  he  offers  his  vote,  and  before  he  casts  it;  after  they  have  received  it  they 
cannot  throw  it  out  on  the  ground  that  he  was  not  qualified, and  the  only  duty 
that  then  remains  for  them  to  perform  is  to  count  the  ballots  and  return  the  num- 
ber of  votes  received  and  the  names  of  those  having  the  greatest  number.''^ 

C.  Notice,  Time,  and  Place  of  Holding.    To  constitute  a  vaHd  election 
notice  should  be  given  in  conformity  to  the  charter,  constitution,  and  by-laws, 
which  should  as  a  general  rule  contain  notice  of  such  matters  as  will  come  before 
the  meeting;     but  the  object  of  the  notice  being  that  the  voters  may  be  fully 
apprised  of  the  election  and  may  attend  and  exercise  their  rights  where  all  the 


66.  Christ  Church  v.  Pope,  8  Gray  (Mass.) 
140. 

67.  State  v.  Stewart,  6  Houst.  (Del.)  359, 
holding  that  the  rector  of  a  protestant  epis- 
copal cliurch  has  no  right,  by  virtue  of  his 
office,  to  act  as  chairman  of  the  meeting  for 
the  annual  election  of  wardens  and  vestry- 
men, and  his  usurpation  of  such  right,  against 
the  wishes  of  the  majority  of  the  meeting,  as 
already  expressed  by  the  election  of  another 
chairman,  will  vitiate  the  election  conducted 
by  him  where  only  a  majority  of  the  quali- 
fied voters  acted. 

A  clergyman  or  preacher  in  a  baptist 
church  is  not  an  elder,  within  the  meaning 
of  the  statute  providing  that  at  elections  of 
trustees  two  of  the  elders  or  churchwardens 
must  preside,  and  if  there  be  no  such  officers, 
then  two  of  the  members  may  preside.  Peo- 
ple V.  Peck,  11  Wend.  (N.  Y.)  604,  27  Am. 
Dec.  104. 

But  the  election  of  the  moderator  of  a 
parish  meeting  will  be  valid,  although  the 
meeting  was  called  to  order  and  the  votes 
were  received  and  declared  by  a  private  par- 
ishioner, who  assumed  that  authority  to  him- 
self.   Jones  V.  Carv,  6  Me.  448. 

68.  Hendrickson^r.  Shotwell,  1  N.  J.  Eq. 
577;  Dayton  v.  Carter,  206  Pa.  St.  491,  56 
Atl.  30. 

69.  Hartt  i\  Harvey,  32  Barb.  (N.  Y.)  55, 
10  Abb.  Pr.  321;  People  v.  White,  11  Abb. 
Pr.  (N.  Y.)  168. 

70.  Hartt  V.  Harvey,  32  Barb.  (N.  Y.)  55, 
10  Abb.  Pr.  321;  People  v.  White,  11  Abb.  Pr. 
(N.  Y.)  168. 

71.  Smith  V.  Erb,  4  Gill  (Md.)  437. 

If  rules  provide  for  election  on  a  certain 
day  upon  specified  notice,  an  election  on  a 
diff'erent  day  without  notice  (San  Francisco 
M.  E.  Zion  Church  v.  Hillery,  51  Cal.  155), 
or  without  notice  ^iven  at  the  time  provided 
for  (Dahl  v.  Palache,  68  Cal.  248,  9  Pac.  94), 
is  void. 

Where   the    constitution    prescribes  that 
meetings  shall  be  called  by  the  clerk  upon 
a  warrant  of  the  trustees  by  a  certified  no- 
[III,  B,  1] 


tice  published  before  the  meeting,  and  posted 
at  the  regular  place  of  meeting,  or  at  the 
place  mentioned  in  the  warrant,  a  meeting 
held  at  a  special  time  and  a  place  other  than 
the  regular  place  is  invalid.  Canadian  Re- 
ligious Assoc.  V.  Parmenter,  180  Mass.  415, 
62  N.  E.  740',  holding  also  that,  in  the  ab- 
sence of  a  showing  in  the  society's  records  of 
a  compliance  with  the  constitutional  require- 
ments, there  is  no  presumption  of  any  acqui- 
escence on  the  part  of  the  societj''  or  of  the 
members  refusing  to  take  part  in  the  meeting. 

If  a  statute  requires  notice  a  meeting  held 
without  notice  is  void  (Hicock  r.  Hoskins,  4 
Day  ( Conn. )  62 ) ,  although  a  practice  of  so 
holding  meetings  has  been  established  for  a 
number  of  years  (Hicock  v.  Hoskins,  supra)  ^ 
and  the  society  has  no  power  to  dispense 
with  such  notice  (Bethany  Cong.  Soc.  v. 
Sperry,  10  Conn.  200),  and  notice  must  be 
given  by  the  person  or  committee  provided 
for  by  statute  (Bethany  Cong.  Soc.  v.  Sperry, 
supra ) . 

The  legality  of  a  parish  meeting  is  suffi- 
ciently proved  by  showing  that  it  was  noti- 
fied and  warned,  in  due  form,  by  those  claim- 
ing to  act  as  the  legally  qualified  officers  of 
the  preceding  year.  Tuttle  v.  Cary,  7  Me. 
426. 

72.  Canadian  Eeligious  Assoc.  v.  Par- 
menter, 180  Mass.  415,  62  N.  E.  740. 

Where  the  constitution  of  an  incorporated 
religious  society  requires  notice  to  be  given, 

with  the  reason  for  calling  the  meeting,  the 
proceedings  of  a  meeting  called  by  a  notice 
which  omits  to  state  such  reason  are  invalid. 
Weber  v.  Zimmerman,  22  Md.  156  (holding 
that  a  pastor  removed  at  such  a  meeting  may 
be  restored  bv  mandamus)  ;  Downs  V.  Bow- 
doin  Square  Baptist  Soc,  149  Mass.  135,  21 
N.  E.  294. 

A  meeting  held  to  depose  a  minister  held 

without  notice  is  void.  Baum  v.  Wicklein,  2 
Woodw.  (Pa.)  242. 

An  amendment  of  the  charter  of  a  religious 
society  cannot  be  made  at  a  meeting  without 
a  notice  that  the  amendment  would  be  pro- 
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voters  are  present,  and  the  time  of  the  meeting  is  well  understood  and  has  been 
the  same  for  many  years,  an  election  is  good,  although  the  requirements  of  the 
statute  in  respect  to  notice  of  such  election  have  not  been  complied  with,  provided 
the  election  was  fairly  conducted. '^^  The  election  must  be  held  at  the  usual 
place  of  meeting, '^^  unless  the  usual  place  of  meeting  has  been  changed,  in  which 
case  an  election  at  the  old  place  of  meeting  is  invalid. 

D.  Persons  Entitled  to  Vote  —  l.  General  Rules.  As  a  general  rule 
every  member  of  a  religious  society  of  full  age  is  entitled  to  vote  until  he  volun- 
tarily withdraws  or  is  expelled  from  the  society,    although  under  the  charter 


posed  at  the  meeting.  In  re  African  M.  E. 
Union  Church,  28  Pa.  Super.  Ct.  193. 

Evidence  of  notice.— The  return  of  the 
proper  officer  on  the  back  of  the  notice  of 
the  meeting  is  the  only  proper  evidence  that 
the  meeting  was  legally  noticed.  Tuttle  v. 
Cary,  7  Me.  426. 

The  vestry  of  a  protestant  episcopal 
church  have  authority  to  call  meetings  of 
the  proprietors,  and  a  warrant  of  the  vestry 
may  be  signed  by  the  chairman  and  clerk 
only.   Christ  Church  v.  Pope,  8  Gray  (Mass.) 

Parish  meeting. —  No  matter  can  be  legally 
acted  upon  in  a  town,  parish,  or  proprietors' 
meeting  unless  the  vote  be  authorized  by  the 
proper  article  in  the  warrant  for  calling  the 
meeting.    Tuttle  v.  Cary,  7  Me.  426. 

Waiver  of  objections  to  legality  of  meet- 
ing.—  If  the  constable's  return  is  defective 
in  not  showing  the  manner  in  which  a  parish 
meeting  was  warned,  it  does  not  follow  that 
the  proceedings  of  inhabitants  at  the  meeting 
are  necessarily  void  to  all  intents,  since,  in 
some  cases,  the  objection  may  be  lost  on  the 
ground  of  waiver  or  estoppel.  Tuttle  ?;.  Cary, 
7  Me.  426.  And  where  a  committee,  claiming 
to  be  authorized  by  the  inhabitants  of  a 
town,  invited  a  person  to  become  the  minister 
of  that  town,  which  invitation  he  accepted, 
and  continued  to  officiate  in  that  office  for 
more  than  thirty  years,  the  town  all  the  time 
paying  the  stipulated  salary,  the  town  had 
waived  its  right,  if  any  ever  existed,  to  set 
up  objections  to  the  legality  of  the  meeting 
at  which  the  invitation  was  authorized. 
Bucksport  V.  Spofford,  12  Me.  487. 

73.  People  v.  Peck,  11  Wend.  (N.  Y.)  604, 
27  Am.  Dec.  104. 

Defective  notice  cannot  be  objected  to  by 
one  who  gave  it  and  participated  in  the  meet- 
ing held  in  consequence  of  it.  Helbig  v. 
Rosenberg,  86  Iowa  159,  53  N.  W.  111. 

Waiver  of  notice  must  be  clearly  shown 
(Hicock  V.  Hoskins,  4  Day  (Conn.)  62),  and 
before  one  can  be  charged  with  acquiescence 
in  or  recognition  of  an  illegal  election  and 
its  consequences,  it  m'ust  appear  that  he  had 
knowledge  or  means  of  knowledge  at  the 
time  of  such  illegality  (Com.  v.  McCutchen, 
2  Pars.  Eq.  Cas.   (Pa.)  205). 

74.  American  Primitive  Soc.  v.  Pilling,  24 
N.  J.  L.  653  (holding  that  the  meeting  of  a 
religious  society  for  the  election  of  trustees 
must  be  held  in  the  meeting-house,  and  if  the 
meeting-house  is  locked,  and  the  key  not  to 
be  had,  the  meeting  should  be  held  at  the 
door,  or  the  nearest  practicable  place)  ;  Mil- 
ler V.  English,  21  N.  J.  L.  317. 


75.  Miller  v.  English,  21  N.  J.  L.  317. 

76.  Keith  v.  Howard,  24  Pick.  (Mass.) 
292;  Wiswell  v.  Cincinnati  First  Cong. 
Church,  14  Ohio  St.  31,  holding  that  where 
the  right  to  vote  "  upon  all  matters,  touching 
the  interests  of  the  corporation "  is  secured 
by  the  charter  to  "  each  member,"  a  further 
provision  giving  to  pew  owners  the  privileges 
of  membership  does  not  restrict  the  right  of 
voting  to  them,  but  it  belongs  to  every  one 
admitted  into  the  society  by  a  majority  of 
the  members  of  the  corporation. 

Conversely,  persons  who  are  not  members 
cannot  vote  (Com.  v.  Cain,  5  Serg.  &  R. 
(Pa.)  510),  nor  members  of  a  different  re- 
ligious persuasion  (Groesbeeck  v.  Dunscomb, 
41  How.  Pr.  (N.  Y.)  302). 

A  minor  cannot  vote,  although  he  has  paid 
for  a  sitting.  Mellvain  v.  Christ  Church,  2 
Woodw.  (Pa.)  293,  8  Phila.  507. 

The  meaning  of  the  word  "belonged"  in  a 
statute  providing  that  the  electors  of  episco- 
pal churches  shall  consist  "  of  all  who  shall 
have  belonged  to  such  church,"  is  a  mixed 
question  of  law  and  fact  which  must  in  each 
case  be  left  to  the  jury.  People  v.  Keese,  27 
Hun  (N.  Y.)  483. 

Denominational  character  of  corporation  af- 
fecting qualification  of  voters. —  Members  of 
a  religious  corporation  who  possess  the  statu- 
tory qualifications  of  voters  at  corporate  elec- 
tions do  not  lose  their  right  to  vote  at  an 
election  of  trustees  by  reason  of  having 
seceded  from  the  religious  faith  or  ecclesias- 
tical organization,  and  an  election  of  trustees 
of  a  religious  corporation  at  which  members 
possessing  the  statutory  qualifications  of 
voters  at  Buch  elections  are  prohibited  from 
voting  on  the  ground  that  they  are  seceders 
from  the  religious  belief  or  ecclesiastical  or- 
ganization is  illegal,  and  trustees  who  have 
been  duly  elected  by  a  majority  of  members 
possessing  the  statutory  qualifications  of 
voters  at  such  elections  are  rightful  trus- 
tees as  against  trustees  subsequently  elected 
by  a  minority,  although  the  majority  and  tlie 
trustees  elected  by  them  had  seceded  from 
the  religious  faith  or  ecclesiastical  organiza- 
tion, and  the  minority  adhered  thereto,  as 
the  corporation'  as  such  has  no  denomina- 
tional character.  Pettv  r.  Tooker,  21  N.  Y. 
267  [affirming  2'9  Barb.  256]. 

The  phrase  "  have  the  casting  vote,"  as 
used  in  a  statute  providing  for  the  call  and 
induction  into  ofiice  of  a  rector  by  the 
churcli  wardens  and  vestrymen  of  religious 
corporations,  must  be  construed  as  authoriz- 
ing the  chairman  to  give  a  casting  vote,  in 
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and  by-laws  of  some  religious  societies  only  those  may  vote  who  are  communi- 
cants or  have  contributed  their  proportion  to  the  necessary  expenses  of  the  churchy 
by  renting  a  pew  or  otherwise/'  for  a  stated  period  prior  to  the  election/^  and 
contributions  cannot  be  made  at  the  election  merely  for  the  purpose  of  entitling 
the  subscriber  to  vote.'^  Stated  attendance  at  divine  worship  in  the  church 
congregation  is  also  often  held  to  be  a  necessary  qualification  of  a  voter.  But 
the  reception  of  illegal  votes  does  not  invahdate  the  election  if  it  does  not  affect 
the  result. 

2.  Action  For  Rejecting  Vote.  An  action  will  He  against  the  presiding  officer 
of  a  religious  meeting  for  wilfully  refusing  to  receive  the  vote  of  a  qualified  voter; 


the  case  of  a  tie,  after  having  before  voted 
with  the  rest  on  the  question,  or  giving  him 
a  double  vote  in  such  case.  People  v.  Church 
of  Atonement,  48  Barb.   (N.  Y. )  603. 

Excommunicated  church  members  are  not 
entitled  to  vote  at  an  election  of  trustees. 
Shannon  v.  Frost,  3  B.  Mon.  (Ky.)  253. 

The  opinion  of  a  witness  that  certain 
voters  were  not  legal  voters  furnishes  no 
evidence  of  their  disqualification  in  an  action 
to  determine  the  validity  of  the  election  of 
wardens  and  vestrymen  of  an  episcopal 
church.    People  v.  Lacoste,  37  N.  Y,  192. 

Where  the  fellowship  of  an  independent 
religious  society  has  been  withdrawn  from  a 
member  at  a  regular  meeting  of  the  church 
conference,  he  is  no  longer  a  member,  and 
has  no  vote  at  a  subsequent  meeting.  Gipson 
\j.  Morris,  31  Tex.  Civ.  App.  645,  73  S.  W. 
85. 

Estoppel  to  deny  right  to  vote. — ^Where  the 
members  of  a  parent  church  for  several  years 
permitted  the  members  of  certain  chapels  or- 
ganized and  conducted  by  the  church  to  vote 
concerning  questions  relating  to  dispositions 
of  current  funds  to  which  such  members  had 
contributed,  and  members  of  such  chapels 
were  permitted  without  challenge  to  vote  on 
a  resolution  increasing  the  salaries  of  the 
pastors  of  such  chapels,  a  member  of  the 
parent  church  was  estopped  to  maintain  a 
suit  in  equity  to  enjoin  the  carrying  out  of 
the  resolution  adopted  by  the  vote  of  such 
members  on  the  ground  that  they  had  no 
legal  right  to  vote.  Davie  v.  Heal,  86  N.  Y. 
App.  Div.  517,  83  N.  Y.  Suppl.  723  [af- 
■firmed  in  180  K  Y.  545,  73  N.  E.  1123]. 

The  right  to  vote  depends  on  a  connection 
with  the  particular  society,  and  not  with  the 
denomination  at  large.  Watkins  v.  Wilcox,  4 
Hun  (N.  Y.)  220,  6  Thomps.  &  C.  539  [a/- 
^rmed  in  06  N.  X.  654]. 

77.  Livingston  v.  Trenton  Trinity  Church, 
45  N.  J.  L.  230';  State  f.  Crowell,  9  N.  J.  L. 
390;  People  v.  Tuthill,  31  N.  Y.  550;  Weck- 
erly  v.  Geyer,  11  Serg.  &  R.  (Pa.)  35.  See 
Groesbeeck  v.  Dunscomb,  41  How.  Pr.  (IST.  Y.) 
302. 

A  resolution  by  the  vestry  to  receive  no 
further  contributions  from  a  contributor  does 
not  affect  his  right  to  vote  under  such  a 
statute.  Livingston  v.  Trenton  Trinity 
Church,  45  N.  J.  L.  230. 

Under  early  New  England  statutes,  being 
assessed  in  the  last  parish  tax  to  the  amount 
required  by  the  statute,  was  the  only  evi- 
dence of  a  right  to  vote  in  a  parish  meeting. 
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Osgood  V.  Bradley,  7  Me.  411.  See  Sparrow 
v.  Wood,  16  Mass.  457. 

78.  Mcllvain  w  Christ  Church,  2  Woodw. 
(Pa.)  293,  8  Phila.  507;  Com.  v.  Morrison, 
6  Wkly.  Notes  Cas.  (Pa.)  346. 

Contributions  must  be  of  a  vital  and  sub- 
stantial character. —  People  v.  Tuthill,  31 
N.  Y.  550. 

The  words  "annual  subscriber"  as  used  in 
the  canon  of  the  protestant  episcopal  church 
prescribing  as  a  qualification  to  the  right 
to  vote  for  M^ardens  and  vestrymen  that  a 
person  shall  be  an  annual  subscriber  to  the 
support  of  the  minister  of  the  church,  means 
one  Avho  subscribes  an  annual  sum  to  such 
support,  and  not  one  who  occasiomally  or 
otherwise  contributes  to  such  support.  State 
V.  Stewart,  6  Houst.  (Del.)  35'9. 

A  by-law  prohibiting  a  member  whose  pew 
rent  was  in  arrear  for  more  than  two  years 
from  voting,  is  valid.  Com.  v.  Cain,  5  Serg. 
&  R.   (Pa.)  510. 

79.  Juker  v.  Com.,  20  Pa.  St.  484. 

80.  People  v.  Tuthill,  31  N.  Y.  550,  hold- 
ing that  two  things  must  concur  to  qualify 
a  person  to  become  a  voter  at  an  election 
held  by  an  incorporated  religious  society; 
stated  attendance  on  divine  worship  in  the 
church  congregation  or  society  for  the  term 
of  one  year  previous  to  such  election,  and 
contribution  to  the  support  of  such  church; 
and  that  persons  attending  the  religious 
meetings  of  the  society  but  a  few  times  in 
the  course  of  a  year,  or  only  occasionally, 
although  regular  contributors  to  its  siupport, 
are  not  voters,  within  the  meaning  of  the  act 
for  the  incorporation  of  religious  societies. 

Stated  attendance  is  interpreted  to  mean 
the  personal  presence  of  the  voter  statedly 
at  the  religious  meetings  of  the  society.  The 
regular  attendance  of  the  wife  or  other 
member  of  the  family  is  not  sufficient.  Peo- 
ple V.  Tuthill,  31  N.  Y.  550. 

81.  Christ  Church  v.  Pope,  8  Gray  (Mass.) 
140;  People  v.  Tuthill,  31  N.  Y.  550;  Com. 
V.  Morrison,  6  Wkly.  Notes  Cas.  (Pa.)  346. 

The  presence  of  strangers  does  not  vitiate 
the  proceedings  unless  they  voted  and  their 
votes  were  necessary  to  carry  the  resolution. 
Madison  Ave.  Baptist  Church  Oliver  St.. 
Baptist  Church,  2  Abb.  Pr.  N.  S.  (N.  Y.) 
254  \_reversed  on  other  grounds  in  46  N.  Y., 
131]. 

82.  Oakes  v.  Hill,  10  Pick.  (Mass.)  333^ 
holding  that  where  one  who  had  been  a 
member  of  a  voluntary  religious  society  de- 
manded permission  to  vote  at  a  meeting  of 
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but  the  refusal  must  be  malicious/^  and  officers  of  a  religious  society  who  preside 
at  its  elections  and  are  authorized  to  decide  on  the  qualifications  of  voters  are 
not  hable  for  refusing  a  qualified  vote  through  error  of  judgment,  but  in  good 
faith/^  and  a  voter  cannot  object  if,  when  his  vote  was  challenged,  he  yielded  to 
the  challenge  and  his  vote  was  not  in  fact  rejected. A  suit  by  an  expelled  mem- 
ber, to  compel  restoration  to  a  church  membership  on  the  ground  that  such 
restoration  is  necessary  to  enable  him  to  enjoy  the  right  of  sepulture,  acquired  by 
him  as  a  member,  is  premature. 

IV.  Officers.* 

A.  Election,  Qualification,  and  Tenure  —  l.  Eligibility.  It  has  been 
held  that  the  trustees  of  a  church  need  not  be  members  thereof,  nor  residents  of 
the  state. 

2.  Election  or  Appointment  —  a.  General  Rules.  The  rules  of  the  church  or 
denomination  control  in  the  appointment  or  election  of  a  trustee  or  other  officer 
of  a  religious  society, except  where  there  are  statutory  provisions  on  the  subject, 
in  which  event  the  latter  are  mandatory,    and  a  compliance  therewith  clothes 


the  first  parish  in  the  town  where  he  resided, 
and  produced  to  the  presiding  officer  a  cer- 
tificate of  the  clerk  of  the  voluntary  society 
that  he  had  ceased  to  be  a  member  thereof, 
an  action  by  him  would  lie  against  the  pre- 
siding officer  for  refusing  to  receive  his  vote ; 
he  being  otherwise  a  qualified  voter, 

83.  Weckerly  v.  Geyer,  11  Serg.  &  R.  (Pa.) 
35,  holding  that  by  malice,  which  will  render 
an  officer  of  an  election  liable  for  rejecting 
a  qualified  vote,  is  meant  the  refusal  of  a 
vote  from  improper  motives,  and  contrary  to 
his  own  opinion. 

84.  Weckerly  v.  Geyer,  11  Serg.  &  R.  (Pa.) 
35',  holding  that  election  inspectors  of  a  con- 
gregation may  exercise  a  sound  discretion  in 
deciding  whether  a  person  offering  to  vote 
has  lost  his  membership  and  right  to  vote  by 
a  voluntary  separation  from  the  congrega- 
tion, although  he  has  not  been  proceeded 
against  and  disfranchised  under  church  regu- 
lations applying  to  cases  of  delinquency  and 
not  to  a  voluntary  separation. 

85.  Jones  v.  Sacramento  Ave.  M.  E.  Church, 
198  111.  626,  64  N.  E.  1018. 

86.  State  v,  Hebrew  Cong.,  etc.,  31  La. 
Ann.  205,  33  Am.  Rep.  217. 

87.  Fort  V.  Paris  First  Baptist  Church, 
(Tex.  Civ.  App.  1899)  55  S.  W.  402;  Bouldin 
V.  Alexander,  15  Wall.  (U.  S.)  131,  21  L.  ed. 
69. 

Other  authorities  take  a  different  view. — 

Laight  St.  Baptist  Church  v.  Noe,  12  How. 
Pr.  (N.  Y.)  497.  And  see  Louisville  First 
Presb.  Church  v.  Wilson,  14  Bush  (Ky.)  252; 
Ross  V.  Crockett,  14  La.  Am.  811;  Miller  v. 
Eschbach,  43  Md.  1. 

Whether  a  minister  is  eligible  to  the  office 
of  trustee  seems  to  be  a  matter  of  doubt. 
See  Kulinski  v.  Dambrowski,  29  Wis.  109. 

88.  Fort  V.  Paris  First  Baptist  Church, 
(Tex.  Civ.  App.  1899)  55  S.  W.  402. 

An  English  statute  requires  churchwardens 
to  reside  within  the  parish.  Reg.  v.  Cree,  57 
J.  P.  72,  67  L.  T.  Rep.  N.  S.  556. 

89.  First  Soc.  M.  E.  Church  v.  Clark,  41 
Mich.  730,  3  N.  W.  207;  Simmons  ?;.  Allison, 


118  N.  C.  763,  24  S.  E.  716;  Long  v.  Harvey, 
177  Pa.  St.  473,  35  Atl.  869,  34  L.  R.  A.  169, 
55  Am.  St.  Rep.  733. 

A  long  continued  custom  and  usage  of  the 
church,  as  to  the  nomination  and  election  of 
its  officers,  is  in  the  nature  of  a  by-law,  and, 
when  not  inconsistent  with  the  charter  of  in- 
corporation, is  equallv  binding  and  obliga- 
tory.  Miller  v.  Eschbach,  43  Md.  1. 

Construction  given  to  various  English  stat- 
utes and  customs  relating  to  selection  of 
churchwardens  see  Bremmer  v.  Hull,  L.  R. 
1  C.  P.  748,  Harr.  &  R.  800,  12  Jur.  N.  S. 
648,  35  L.  J.  C.  P.  332,  15  L.  T.  Rep.  N.  S. 
352,  14  Wkly.  Rep.  964;  Campbell  v.  Maund, 

5  A.  &  E.  865,  2  Harr.  &  W.  457,  6  L.  J.  M.  C. 
145,  1  K  &  P.  558,  31  E.  C.  L.  859;  Rex  v. 
St.  James'  Parish,  5  A.  &  E.  391,  2  Harr. 

6  W.  253,  31  E.  C.  L.  660;  Rex  y.  Wix,  2 
B.  &  Ad.  197,  1  L.  J.  M.  C.  36,  22  E.  C.  L. 
90;  Gibbs  v.  Flight,  3  C.  B.  581,  11  Jur.  19, 
16  L.  J.  M.  C.  73,  54  E.  C.  L.  581;  In  re 
Barlow,  30  L.  J.  Q.  B.  271,  5  L.  T.  Rep.  N.  S. 
289. 

Official  bond. —  Where  the  act  of  incorpo- 
ration provides  that  the  trustees,  before  en- 
tering upon  the  duties  of  their  office,  shall 
give  bond,  with  sureties  approved  by  a  desig- 
nated court,  the  approval  of  the  bond  is  a 
condition  precedent  to  their  exercising  the 
duties  of  the  office.  Nolde's  Appeal,  (Pa. 
1888)  15  Atl.  777. 

Filling  of  vacancies. —  Vacancies  caused  by 
a  judgment  of  ouster,  as  well  as  vacancies 
caused  by  removal  or  death,  must  be  filled  by 
a  new  election.  People  r.  Fleming,  59  Hun 
(N.  Y.)  518,  13  N.  Y.  Suppl.  715  ;'^  People  v. 
Hart,  13  N.  Y.  Suppl.  903  [affirminc/  10  N.  Y. 
Suppl.  125,  11  N.  Y.  Suppl.  669-675,  25  Abb. 
N.  Cas.  230]. 

90.  State  v.  Getty,  69  Conn.  286.  37  Atl. 
687;  Kulinski  r.  Dambrowski,  29  Wis.  109; 
Green  v.  Reg.,  1  App.  Cas.  513,  35  L.  T.  Rep. 
N.  S.  495. 

The  trustees  of  a  Roman  catholic  church 
are  a  self-perpetuating  body,  and  the  mem- 
bers of  the  church  or  congregation  have  no 
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the  person  so  appointed  or  elected  with  title  to  the  office.  The  statutes  of  some 
jurisdictions  are  so  framed  as  to  allow  the  churches  to  select  their  officers  accord- 
ing to  their  own  usages  and  laws.^^  Officers  cannot  be  lawfully  appointed  or 
elected  by  a  minority/^  or  by  individual  members  not  acting  as  a  church  or 
society.^* 

b.  Certificate  of  Election.  Where  there  are  statutory  provisions  relating  to 
elections  in  religious  societies,  the  certificate  of  election  must  show  that  the  elec- 
tion was  held  in  compliance  with  the  statute  ;  but  in  the  absence  of  statutory 
provisions,  a  certificate  of  election  in  strict  conformity  to  the  discipline  of  the 
church  is  sufficient/^  and  it  has  been  held  that  the  omission  to  furnish  one  does 
not  disqualify  a  person  duly  elected. 

c.  De  Facto  Officers.  To  constitute  one  a  de  facto  officer  of  a  religious  society 
he  must  be  acting  as  such  under  color  of  having  been  rightfully  elected  or 
appointed,  and  under  these  circumstances  he  will  be  recognized  and  treated  as 
such  by  the  courts, during  the  term  for  which  he  is  elected,^  and  one  who  has 
contracted  with  him  is  estopped  to  deny  his  authority  to  contract.^ 

3.  Duration  of  Office.  Where  his  term  of  office  is  not  Umited  in  time,  an 
officer  of  a  religious  society  continues  in  office  until  he  is  duly  removed,^  or  another 
is  appointed  to  succeed  him,^  and  unless  they  resign  officers  or  committees  elected 
or  appointed  for  a  stated  term  continue  in  office,  not  only  until  the  expiration 
of  their  terms,^  but  until  their  successors  are  selected  and  qualified.®  The 
subsequent  ouster  or  removal  of  their  successors  does  not,  however,  entitle 
the  old  officers  to  hold  over.'^    An  unlimited  term  of  office  may  become  limited 


voice  in  their  selection.  People's  Bank  y.  St. 
Anthony's  Roman  Catholic  Church,  109  N.  Y. 
512,  17  N.  E.  408. 

In  England  admission  of  churchwardens 
cannot  be  prevented  by  ecclesiastical  author- 
ity. Eex  V.  Sowter,  [1901]  1  K.  B.  66,  70 
L.  J.  Q.  B.  87,  83  L.  T.  Rep.  N.  S.  584,  17 
T.  L.  R.  47,  49  Wkly.  Rep.  170  [following 
Rex  V.  Simpson,  Str.  609]. 

91.  Wall  Street  M.  E.  Church  v.  Johnson, 
140  Ind.  445,  39  N.  E.  251. 

92.  Roanoke  Presb.  Church  v.  Horton,  50 
Ind.  223;  Pulis  v.  Isorman,  71  N.  J.  L.  408, 
58  Atl.  554;  Day  v.  Bolton,  12  N.  J.  L.  206; 
Doremus  v.  Dutch  Reformed  Church,  English 
Neighborhood,  3  N.  J.  Eq.  332. 

93.  Fort  V.  Paris  First  Baptist  Church, 
(Tex.  Civ.  App.  1899)  55  S.  W.  402. 

94.  Scott  V.  Curie,  9  B.  Mon.   (Ky.)  17. 

95.  Hartt  v.  Harvey,  32  Barb.  (N.  Y.) 
55,  10  Abb,  Pr.  321;  Kulinski  v.  Dambrowski, 
29  Wis.  109. 

Results  need  not  be  certified  immediately 
after  the  election. —  People  v.  Peck,  11  Wend. 
(N.  Y.)  604,  27  Am.  Dec.  104. 

96.  First  Soc.  M.  E.  Church  v.  Clark,  41 
Mich.  730,  3  N.  W.  207. 

97.  Staten  Island  Nortli  Baptist  Church  v. 
Parker,  36  Barb.  (N.  Y.)  171. 

The  certificate  is  prima  facie,  but  not  con- 
clusive, evidence  of  the  election  of  the  per- 
sons named  therein.  People  v.  Lacoste,  37 
N.  Y.  192;  Staten  Island  North  Baptist 
Church  V.  Parker,  36  Barb.  (N.  Y.)  171; 
Hartt  V.  Harvey,  32  Barb.  (N.  Y.)  55,  10 
Abb.  Pr.  321. 

98.  First  African  M.  E.  Zion  Church  v. 
Hillery,  51  Cal.  155;  East  Norway  Lake  Nor- 
wegian Evangelical  Lutheran  Church  v.  Hal- 
vorson,  42  Minn.  503,  44  N.  W.  663.  See 
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Bray  v.  Somer,  2  B.  &  S.  374,  8  Jur.  N.  S. 
716,  31  L.  J.  M.  C.  135,  6  L.  T.  Rep.  N.  S. 
49,  10  Wkly.  Rep.  354,  110  E.  C.  L.  574. 

99.  Michigan. —  Cicotte  v.  Anciaux,  53 
Mich.  227,  18  N.  W.  793. 

New  York. —  Bellport  Parish  v.  Tooker,  29 
Barb.  256  [affirmed  in  21  N.  Y.  267];  Ber- 
rian  v.  New  York  Methodist  Soc,  4  Abb.  Pr. 
424;  Jackson  v.  Nestles,  3  Johns,  115. 

Ohio. —  Gallipolis  First  Presb.  Soc.  v. 
Smithers,  12  Ohio  St.  248. 

Pennsylvania. —  Nolde's  Appeal,  (1888)  15 
Atl.  777. 

South  Carolina. —  St.  Luke's  Church  v. 
Mathews,  4  Desauss,  Eq,  578,  6  Am.  Dec. 
619. 

England. —  Turner  v.  Baynes,  2  H.  Bl.  559, 
3  Rev.  Rep.  506.  See  Ganvill  v.  Utting,  9 
Jur.  1081. 

See  42  Cent.  Dig.  tit.  "  Religious  Societies," 
§  50. 

1.  Smith  V.  Erb,  4  Gill  (Md.)  437. 

2.  Skinner  v.  Richardson,  76  Wis.  464,  45 
N.  W.  318. 

3.  Hendrickson  v.  Shotwell,  1  N.  J.  Eq. 
577. 

4.  Zion  Church  of  Evangelical  Assoc.  of 
North  America  v.  Light,  7  Pa.  Super.  Ct.  223, 
42  W^kly.  Notes  Cas.  251. 

5.  Bristor  v.  Burr,  12  N,  Y,  St,  638. 

6.  Bethanv  Cong,  Soc.  v.  Sperry,  10  Conn. 
20O;  Brenner  v.  Hull,  L.  R.  1  C.  P.  748,  1 
Harr,  &  R.  800,  12  Jur.  N.  S.  648,  35  L.  J. 
C.  P,  332,  15  L,  T.  Rep.  N,  S.  352,  14  Wkly. 
Rep.  964;  Bray  v.  Somer,  2  B.  &  S.  374,  8 
Jur.  N.  S.  716,  31  L.  J.  M.  C.  135,  6  L.  T. 
Rep.  N.  S.  49,  10  Wkly.  Rep.  354,  110  E.  C.  L. 
374. 

7.  People  V.  Fleming,  59  Hun  (N,  Y.)  518, 
13  N.  Y.  Suppl.  715. 
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by  reason  of  a  subsequent  order  of  a  superior  church  body  providing  for  a  stated 
term.^ 

4.  Termination  of  Authority  and  Removal.  The  right  of  trustees  or  commit- 
tees to  exercise  their  office  is  terminated  by  their  withdrawal  from  the  church  or 
society/  and  their  union  with  a  church  of  another  denomination/^  or  by  their 
becoming  organizers  and  incorporators  of  a  new  church. Church  trustees  who 
violate  their  trust  may  be  removed  by  proper  proceedings/^  conducted  in  com- 
pliance with  the  rules  and  discipline  of  the  church;  but  they  are  not  removable 
in  a  summary  manner/^  nor  by  the  election  of  others  in  their  places  before  the 
expiration  of  their  term.^^ 

5.  Determination  of  Title  to  Office.  It  is  well  settled  that  the  title  of  an 
officer  of  a  church  or  religious  society  is  not  subject  to  attack  in  a  collateral  pro- 
ceeding/^ and  a  bill  in  equity  will  not  lie  to  restrain  his  alleged  illegal  acts;  but 
the  proper  remedy  to  test  his  right  to  exercise  the  office  is  by  proceedings  in  quo 
warranto.^* 


8.  Currier  Triaiity  Soc,  M.  E.  Church, 
10.9  Mass.  165, 

9.  York  First  Reformed  Presb.  Church  v. 
Bowden,  10  Abb,  N,  Cas.  (IN.  Y.)  1  [affirmed 
in  14  Abb.  N.  Gas.  356];  Laight  St.  Baptist 
Church  V.  Noe,  12  How.  Pr,  (N.  Y.)  497.  But 
see  Boremus  v.  Dutch  Reformed  Church,  Eng- 
lish Neighborhood,  3  N.  J.  Eq.  332. 

Letters  of  dismission  are  not  conclusive  evi- 
dence of  an  entire  withdrawal.  Louisville 
First  Presb.  Church  v,  Wilson,  14  Bush  (Ky.) 
252;  Laight  SL  Baptist  Church  v,  Noe,  12 
How.  Pr.  (N.  Y.)  497. 

A  committee  of  the  vestry  ceases  to  be 
such  upon  its  members  ceasing  to  be  vestry- 
men. People  V.  Blaekhurst,  60  Hun  (N.  Y.) 
63,  15  InT.  Y.  Suppl.  114. 

A  churchwarden,  by  ceasing  to  reside  in 
the  parish,  does  not  ipso  facto  lose  his  office. 
Ganvill  v.  Utting,  9  Jur.  1081. 

10.  Ross  V.  Crockett,  14  La.  Ann.  811. 

11.  In  re  Court  St.  M.  E.  Soc,  51  Hun 
(K  Y.)  104,  4  N.  Y.  Suppl.  723;  York  First 
Reformed  Presb  v.  Church  v.  Bowden,  10  Abb. 
N.  Cas.  (N.  Y.")  1  [affirined  in  14  Abb.  N. 
Cas.  356] ;  Laight  St.  Baptist  Church  v.  Noe, 
12  How.  Pr.  (N.  Y.)  497. 

12.  Fort  V.  Paris  First  Baptist  Church, 
/Tex.  Civ.  App.  1899)  55  S.  W.  402. 

13.  Long  V.  Harvev,  177  Pa.  St.  473,  35 
Atl.  869,  55  Am.  St.*^  Rep.  733,  34  L.  R.  A. 
169. 

14.  Fort  V.  Paris  First  Baptist  Church, 
(Tex.  Civ.  App.  1899)  55  S.  W.  402;  Bouldin 
V.  Alexander,  15  Wall.  (U.  S.)  131,  21  L.  ed. 
69. 

15.  American  Primitive  Soc.  v.  Pilling,  24 
N.  J.  L.  653. 

Wrongful  expulsion. —  Where  the  discipline 
of  a  church  permits  the  minister  to  expel 
members  only  for  offenses  against  religion 
and  immoral  conduct,  an  expulsion  of  trus- 
tees for  refusal  to  manage  the  property  ac- 
\  cording  to  the  wishes  of  the  bishop  and  min- 

ister is  void.  Com.  v.  Oliver,  2  Pars.  Eq.  Cas. 
(Pa.)  420. 

16.  Illinois. —  Lawson  v.  Kolbenson,  01 
111.  405. 

Michigan. —  Cicotte  v.  Anciaux,  53  Mich. 
227,  18  N.  W.  793. 

New  York. —  Concord  Soc.  v.  Stanton,  38 


Hun  1;  Reformed  Dutch  Church  v.  Brandow, 
52  Barb.  228;  Berrian  v.  Methodist  Soc,  4 
Abb.  Pr.  424;  Jackson  v.  Nestles,  3  Johns. 
115.  Compare  Bellport  Parish  v.  Tooker,  29 
Barb.  256  [affirmed  in  21  N.  Y.  267]. 

Ohio. —  Gallipolis  Tp.  First  Presb.  Soc.  v. 
Smithers,  12  Ohio  St.  248. 

Pennsylvania. —  Zion  Church  of  Evangeli- 
cal Assoc.  V.  Light,  7  Pa.  Super.  Ct.  223,  42 
Wkly.  Notes  Cas.  251. 

See  42  Cent.  Dig.  tit.  "  Religious  Societies," 
§  55. 

Mandamus  to  restore  officers  wrongfully  re- 
moved see  Mandamus,  26  Cyc.  382. 

17.  North  Baptist  Church  v.  Parker,  36 
Barb.  (N.  Y.)  171;  Hartt  v.  Harvey,  32  Barb. 
(N.  Y.)  55,  10  Abb.  Pr.  321;  Messinger  v. 
Trinitv  Church,  8  Ohio  Dee.  (Reprint)  227, 
6  Cine.  L.  Bui.  390;  Trinity  Church  v. 
Wardens,  etc.,  3  Ohio  Dec.  (Reprint)  524; 
Nolde  V.  Madlem,  4  Lane.  L.  Rev.  (Pa.)  347 
[affirmed  in  (1888)  15  Atl.  777];  Fadness  v. 
Braunborg,  73  Wis.  257,  41  N.  W.  84.  But 
see  Nelson  v.  Benson,  69  111.  27. 

In  Canada  the  title  to  a  church  office  may 
be  investigated  in  a  court  of  chancery,  as  the 
objection  to  the  jurisdiction  of  that  court 
has  been  removed  by  statute.  Tully  r.  Far- 
rell,  23  Grant  Ch.  (U.  C.)  49. 

The  old  court  of  chancery  in  New  York 
possessed  no  power  to  remove  the  trustee  of 
a  religious  corporation  regularly  elected  in 
pursuance  of  the  statutory  provisions.  Rob- 
ertson V.  Bullions,  11  N.  Y.  243  [affirming  9 
Barb.  64,  and  disapproinng  Kniskern  V. 
Lutheran  Churches,  1  Sandf.  Ch.  439]. 

18.  Delaware. —  State  v.  Stewart,  6  Houst. 
359. 

Illinois. —  Nelson  v.  Benson,  69  111.  27 ; 
Lawson  v.  Kolbenson,  61  111.  405. 

Neio  York. —  North  Baptist  Church  v. 
Parker,  36  Barb.  171;  Bellport  Parish  v. 
Tooker,  29  Barb.  256  [affirmed  in  21  N.  Y. 
267]. 

Ohio. —  Gallipolis  First  Presb.  Soc.  V. 
Smithers.  12  Ohio  St.  248;  Messinger  V. 
Trinity  Church,  8  Ohio  Dec.  (Reprint)  227, 
6  Cine.  L.  Bnl.  390;  Trinity  Cluirch  r.  War- 
dens,  etc..  3  Ohio  Dec.   (Reprint)  524 

Pennsylvania. —  Com.  r.  Graham.  64  Pa. 
St.  339;  Com.  v.  Arrison,  15  Serg.  &  R.  127, 
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B.  Powers,  Duties,  and  Liabilities  —  l.  In  General.  The  general  powers 
of  church  officers  are  not  materially  different  from  those  exercised  by  the  manag- 
ing officers  and  directors  of  private  corporations  and  associations.^^  They  are 
mere  agents  or  legal  instruments  to  execute  the  will  of  the  corporators,^^  intrusted 
with  the  care  and  management  of  all  the  temporalities  of  the  parish  or  society 
over  which  they  exercise  jurisdiction,^^  with  powers  coextensive  with  that  of  the 
corporation,^^  and  with  the  territorial  jurisdiction  conferred  upon  them  by  the 
canons  of  the  church  made  in  conformity  to  the  laws  of  the  state, and  they  are 
responsible  to  the  congregation  for  the  proper  performance  of  their  duties.^*  Officers 
must  restrict  themselves  to  their  own  duties  and  powers  and  must  not  interfere 
with  other  officers  empowered  to  act  in  other  matters ;  but  where  the  church 
increases  the  number  of  officers,  the  rights  and  powers  of  the  former  officers  are 
not  affected  until  the  additional  officers  are  chosen.^®  Under  the  statutes  of 
some  states,  the  trustees  are  the  only  persons  authorized  to  act  in  behalf  of,  and 
bind,  the  corporation;     but  a  statute  which  vests  in  the  trustees  of  a  church  the 


16  Am.  Dec.  531;  Nolde  v.  Madlem,  4  Lane. 
L.  Rev.  347  {affirmed  in  (1888)  15  Atl.  777]. 

Wisconsin. — Fadness  v.  Braunborg,  73  Wis. 
257,  41  N.  W.  84. 

See  42  Cent.  Dig.  tit.  "  Religious  Societies," 
§  56. 

But  see  In  re  Barlow,  30  L.  J.  Q.  B.  271, 
5  L.  T.  Rep.  N.  S.  289;  Rex  v.  Shepherd,  4 
T.  R.  381,  2  Rev.  Rep.  416. 

But  officers  purely  ecclesiastical,  created 
by  an  unincorporated  ecclesiastical  body,  and 
filled  by  election  by  a  body  which  possesses 
no  corporate  powers  or  functions,  are  held 
not  to  be  "  officers  "  within  the  purview  of  a 
statute  authorizing  the  filing  of  an  informa- 
tion in  the  nature  of  a  quo  warranto.  Atty.- 
Gen.  V.  Geerlings,  55  Mich.  562,  22  N.  W.  89. 

The  burden  of  proof  is  upon  the  relators 
to  establish  that  they  have  a  better  right  to 
the  office  than  the  respondents.  People  v. 
Nappa,  80  Mich.  484,  45  N.  W.  355;  People 
V.  Lacoste,  37  N.  Y.  192;  People  v.  Farring- 
ton,  22  How.  Pr.  (N.  Y.)  294. 

A  judgment  of  ouster  against  part  of  the 
trustees  of  a  religious  corporation  does  not 
invalidate  the  title  to  the  office  of  the  re- 
maining trustees.  People  v.  Fleming,  59  Hun 
(N.  Y.)  518,  13  N.  Y.  Suppl.  715. 

The  question  is  not  determinable  by  a  sub- 
mission and  award. —  Wyatt  v.  Benson,  23 
Barb.  (N.  Y.)  327. 

19.  Clark  v.  Brown,  (Tex.  Civ.  App.  1908) 
108  S.  W.  421. 

In  England  churchwardens  and  parish 
clerks  are,  for  all  substantial  purposes,  tem- 
poral officers.  Rex  v.  Sowter,  [1901]  1  K.  B. 
66,  70  L.  J.  Q.  B.  87,  83  L.  T.  Rep.  N.  S.  584, 

17  T.  L.  R.  47,  49  Wkly.  Rep.  170;  Lawrence 
V.  Edwards,  [1891]  1  Ch.  144,  60  L.  J.  Ch. 
336,  64  L.  T.  Rep.  N.  S.  77,  39  Wkly.  Rep. 
411. 

The  office  of  parish  clerk  is  a  hereditament 

(Stephenson  v.  Raine,  2  C.  L.  234,  2  E.  &  B. 
744,  18  Jur.  176,  23  L.  J.  Q.  B.  62,  2  Wkly. 
Rep.  77,  75  E.  C.  L.  744),  and  is  not  assign- 
able (Nichols  V.  Davis,  L.  R.  4  C.  P.  80,  38 
L.  J.  C.  P.  127,  17  Wkly.  Rep.  291). 

20.  Canadian  Religious  Assoc.  v.  Par- 
menter,  180  Mass.  415,  62  N.  E.  740;  Worrell 
V.  Millstone  First  Presb.  Church,  23  N.  J.  Eq. 
96;  Morgan  v.  Rose,  22  N.  J.  Eq.  583;  Miller 
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V.  Church,  4  Phila.  (Pa.)  48;  Kulinski  v. 
Dambrowski,  29  Wis.  109. 

21.  St.  Francis,  etc.,  Roman  Catholic 
Church  V.  Martin,  4  Rob.  (La.)  62;  Matter 
of  Walnut  St.  Presb.  Church,  3  Brewst.  (Pa.) 
277,  7  Phila.  310;  Mason  v.  Muncaster,  9 
Wheat.  (U.  S.)  445,  6  L.  ed.  131. 

The  relation  is  purely  one  of  trust. —  Mor- 
gan Rose,  22  N.  J.  Eq.  583;  United  Breth- 
ren Church  V.  Vandusen,  37  Wis.  54. 

The  legal  rights  of  a  bishop,  in  regard  to 
the  temporalities  of  a  church,  are  not  pre- 
scribed by  the  municipal  law,  and  must  arise, 
if  at  all,  from  the  relations  created  by  eccle- 
siastical law,  which  must  be  shown  in  evi- 
dence. Leahey  v.  Williams,  141  Mass.  345,  6 
N.  E.  78. 

Subsidiary  educational  institution. — A  re- 
ligious society  which  has  founded  an  educa- 
tional institution  is  divested  of  the  power  of 
management,  by  the  incorporation  of  a  board 
of  trustees  under  a  charter  which  confers 
on  them  the  power  to  hold  the  property  and 
to  manage  the  school  in  all  of  its  affairs. 
Union  Baptist  Assoc.  v.  Huhn,  7  Tex.  Civ. 
App.  249,  26  S.  W.  755. 

22.  People's  Bank  v.  St.  Anthony's  Roman 
Catholic  Church,  109  N.  Y.  512,  17  N.  E.  408. 

23.  Mason  v.  Muncaster,  9  Wheat.  (U.  S.) 
445,  6  L.  ed.  131  [affirming  16  Fed.  Cas.  No. 
9,247,  2  Cranch  C.  C.  274]. 

24.  Scott  r.  Thompson,  21  Iowa  599;  St. 
Francis  etc.,  Roman  Catholic  Church  v.  Mar- 
tin, 4  Rob.  (La.)  62. 

Parishioners  have  no  general  right  to  in- 
spect churchwarden's  books. —  Reg.  v.  Daven- 
try  Parish,  5  Jur.  N.  S.  940,  7  Wkly.  Rep. 
445. 

25.  Tartar  v.  Gibbs,  24  Md.  323;  Cam- 
meyer  v.  United  German  Lutheran  Churches, 
2  Sandf.  Ch.  (N.  Y.)  186;  Matter  of  Walnut 
St.  Presb.  Church,  3  Brewst.  (Pa.)  277,  7 
Phila.  310. 

26.  Christ  Church  v.  Pope,  8  Gray  (Mass.) 
140. 

27.  Little  V.  Bailey,  87  111.  239;  Chicago 
Heights  First  Presb.  Church  v.  McColly,  126 
111.  App.  333 ;  People's  Bank  v.  St.  Anthony's 
Roman  Catholic  Church,  109  N.  Y.  512,  7 
N.  E.  408;  Constant  v.  St.  Albans  Church,  4 
Daly    fN.   Y.)    305;    Cammeyer   v.  United 
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'exclusive  power  of  management  and  control  does  not  constitute  the  trustees  the 
<;orporation.^^ 

2.  Use  and  Possession  of  Church  Property.  By  virtue  of  their  office,  trustees 
or  other  officers  are  entitled  to  possession  of  all  the  church  property,^*'  and  every 
use  of  the  property  must  be  sanctioned  by  them/^  and  they  have  a  right  to  remove 
any  person  from  the  church  building  who  has  not  a  superior  right/^  and  may  use 
the  force  necessary  to  remove  a  person  who  is  disturbing  a  meeting  of  the  society 
in  violation  of  its  rules ;  but  the  presiding  officer  of  a  religious  meeting  cannot 
expel  a  person  present  at  the  meeting  who  is  conducting  himself  peaceably  and 
who  claims  that  he  is  lawfully  entitled  to  be  present  and  has  an  apparent  right, 
and  church  officers  have  no  power  to  close  the  building  against  the  wishes  of  the 
congregation.^*  Where  an  officer  withdraws  from  the  church,  his  successor  is 
entitled  to  possession  of  the  property  as  against  a  committee  appointed,  to  call 
the  officer  to  account. 

3.  Care  and  Management  of  Funds.  The  officer  having  charge  of  the  funds 
of  the  society  is  hable  for  a  diversion  thereof  either  to  his  own  uses,^®  or  the  unau- 


Oerman  Lutheran  Churches,  2  Sandf.  Ch. 
(N.  Y.)  186. 

The  different  provisions  of  the  New  York 
statute  giving  rights  and  powers  to  the  trus- 
tees are  general  and  apply  to  all  denomina- 
tions alike,  although  variations  in  the  elec- 
tion of  trustees  are  accorded  to  different  de- 
nominations. Watkins  v.  Wilcox,  4  Hun  220, 
6  Thomps.  &  C.  539  [affirmed  in  66  N.  Y. 
.654]. 

28.  People's  Bank  v.  St.  Anthony's  Roman 
Catholic  Church,  109  N.  Y.  512,  17  N.  E. 
408. 

Churchwardens  are  not  a  corporation  in  the 
full  sense  of  the  word,  but  are  annual  officers 
merely.  Fell  v.  Charity  Lands,  [1898]  2  Ch. 
44,  62  J.  P.  805,  67  L.  J.  Ch.  385,  78  L.  T. 
Hep.  N.  S.  474,  14  T.  L.  R.  376. 

29.  Prattsville  Reformed  Dutch  Church  v. 
Brandow,  52  Barb.  (N.  Y.)  228;  Forsyth  St. 
German  Reformed  Church  v.  Busche,  5  Sandf. 
(N.  Y.)  666;  People  v.  Runkle,  9  Johns. 
(N.  Y.)  147;  Vincent  v.  Eyton,  [1897]  P.  1 
(military  colors  presented  to  church)  ;  Jack- 
son V.  Adams,  2  Bing.  N.  Cas.  *402,  Hodges 
339,  5  L.  J.  C.  P.  79,  2  Scott  599,  29  E.  C.  L. 
■591  (bell-ropes).  But  see  Ritchings  v.  Cord- 
ingley,  L.  R.  3  A.  &  E.  113,  19  L.  T.  Rep. 
N.  S.  26. 

Constructive  possession  is  all  that  results 
from  their  having  the  right  of  possession,  but 
having  the  key  of  the  church  is  prima  facie 
■evidence  of  actual  possession.  People  v. 
Hunkle,  8  Johns.  (N.  Y.)  464. 

The  rule  includes  church  records  and  cor- 
porate seal.— Mitchell  v.  Milholland,  106  111. 
175;  Sawyer  v.  Baldwin,  11  Pick.  (Mass.) 
492;  Maclury  v.  Hart,  10  N.  Y.  Suppl.  125, 
11  N.  Y.  Suppl.  669,  25  Abb.  N.  Cas.  230 
[reversed  on  other  grounds  in  121  N.  Y.  636, 
■24  N.  E.  1013]  ;  Moss  v.  Thorneley,  4  Wkly. 
Rep.  514. 

Churchwardens  have  no  rights  over  pro- 
prietary chapel.—  Bosanquet  v.  Heath,  3  L.  T. 
Rep.  N.  S.  290,  9  Wklv.  Ren.  35. 

30.  St.  Louis  Church  v.  Blanc,  8  Rob.  (La.) 
51;  Com.  v.  Dougherty,  107  Mass.  243;  For- 
syth St.  German  Reformed  Church  v.  Busche, 
.5  Sandf.  (N.  Y.)  666. 


Acquiescence  in  the  occupation  of  a  manse 

by  a  pastor  who  moved  into  it  in  pursuance 
of  a  resolution  of  the  parish  meeting  employ- 
ing him  for  a  year  with  the  privilege  of 
occupying  the  manse  does  not  constitute  a 
breach  of  trust  on  the  part  of  the  trustees, 
although  the  session  has  failed  to  act  on  the 
matter.  Everett  v.  Asbury  Park  First  Presb. 
Church,  53  N.  J.  Eq.  500,  32  Atl.  747. 

In  England  the  authority  of  churchwardens 
over  property  is  held  to  be  exercisable  only 
under  the  control  of  the  ordinary.  Ritchings 
i\  Cordinglev,  L.  R.  3  A.  &  E.  113,  19  L.  T. 
Rep.  N.  S.  26. 

31.  Hamblett  v.  Bennett,  6  Allen  (Mass.) 
140. 

32.  McLain  v.  Matlock,  7  Ind.  525,  65  Am. 
Dec.  746;  Wall  v.  Lee,  34  K  Y.  141,  holding 
that  the  disturber  may  be  removed,  although 
the  interruption  be  not  wilful.  See  Beckett 
V.  Lawrence,  7  Abb.  Pr.  N.  S.  (N.  Y.)  403. 

Officers  of  the  congregation  may  expel  a 
member  from  the  building  if  he  interrupts  the 
services,  without  rendering  themselves  liable 
to  an  action  for  assault  and  hattery.  Wall 
V.  Lee,  34  N".  Y.  141 ;  Beckett  v.  Lawrence,  7 
Abb.  Pr.  N.  S.  (N.  Y.)  403;  Reid  v.  Inglis, 
12  U.  C.  C.  P.  191,  holding,  however,  that 
the  mere  fact  that  a  member  of  the  congre- 
gation insists  on  sitting  on  a  camp  stool  in 
the  aisle  when  there  is  room  for  him  in  a 
pew  does  not  justify  his  expulsion  from  the 
building  by  force. 

Disturbance  of  religious  meetings  as  a  crime 
see  Dtstuebance  of  Public  Meetings,  14 
Cyc.  540. 

33.  Walsh  V.  Montreal,  10  Quebec  Super. 
Ct.  49  [affirming  8  Quebec  Super.  Ct.  123]. 

34.  Canadian  Religious  Assoc.  v.  Par- 
menter,  180  Mass.  415,  62  K  E.  740;  Morgan 
V.  Rose,  22  N.  J.  Eq.  583.  See  St.  George's 
Church  V.  Cougle,  12  N.  Brunsw.  620,  hold- 
ing ,  that,  although  there  was  no  rector,  the 
churchwardens  had  no  right  to  close  the 
church  against  other  members  of  the  corpora- 
tion, or  to  prevent  public  worship  being 
held. 

35.  Page  v.  Crosby,  24  Pick.  (Mass.)  211. 

36.  Scott  v.  Thompson,  21  Iowa  599. 
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thorized  use  of  other  persons.^^  While  the  court  has  no  authority  to  control  the 
discretion  of  the  officers  of  the  church  in  the  management  of  its  funds,  so  long  as 
the  charter  is  not  violated,^^  the  statutes  of  some  states  permit  the  officers  to  apply 
to  the  court  for  aid  and  direction  in  respect  to  the  investment  of  its  funds.^^  A 
bequest  of  money  made  to  a  church  without  designating  the  particular  officer 
to  whom  payment  shall  be  made  is  payable  to  the  one  who  ordinarily  receives, 
and  keeps  the  funds  of  the  church.**^ 

4.  Contracts  and  Indebtedness  —  a.  In  General.  It  has  been  held  that  the 
trustees  of  an  incorporated  religious  society  are  the  only  persons  who  have  power 
to  represent  it  in  making  contracts/^  but  they  or  other  officers  empowered  to  enter 
into  contracts  must  act  officially  and  keep  within  the  scope  of  their  authority 
in  order  to  bind  the  society  and  the  other  contracting  party although  their 


The  treasurer  of  a  subsidiary  organization 
is  liable  to  the  church.— Church  of  Redeemer 
V.  Crawford,  43  N.  Y.  476  {reversing  28  N.  Y. 
Super.  Ct.  100]  ;  Franklindale  First  Baptist 
Church  V.  Pryor,  23  Hun  (N.  Y.)  271. 

Churchwardens  cannot  be  compelled  to  ac- 
count by  the  bishop.  Fabrique  de  St.  Jean 
V.  Chouinard,  2  Rev.  De  Legis.  276. 

37.  Bethel  Presby.  Church  v.  Donnom,  1 
Desauss.  Eq.  (S.  C.)  154. 

A  churchwarden  who  has  received  dues  and 
paid  them  over  to  the  treasurer  of  the  trus- 
tees is  not  liable  for  them.  Horsfall  v.  Hand- 
ley,  2  Moore  C.  P.  5,  8  Taunt.  136,  4  E.  C.  L. 
78. 

38.  Christ  Church  Parish  Episcopal  Church 
V.  Barksdale,  1  Strobh.  Eq.  (S.  C.)  197. 

39.  Methodist  Episcopal  Soc.  v.  Harriman, 
54  N.  H.  444. 

40.  Johnson  v.  Mayne,  4  Iowa  180. 

41.  Little  V.  Bailey,  87  111.  239;  Baptist 
Cong.  r.  Scannel,  3  Grant  (Pa.)  48.  See 
Beckwith  v.  McBride,  70  Ga.  642. 

The  secretary  of  a  religious  corporation 
possesses  no  inherent  power  to  bind  the  cor- 
poration by  entering  into  a  contract  in  its 
name  and  behalf.  Thomasson  v.  Grace  M.  E. 
Church,  113  Cal.  558.  45  Pac.  838. 

Authority  of  rector. — In  the  absence  of  any 
evidence  of  the  usual  functions  of  the  presi- 
dents of  vestries  of  episcopal  churches,  the 
rector  of  such  a  church  who  is  president  of 
the  vestry  has  no  implied  authority  to  bind 
the  church  by  a  contract  with  architects  for 
plans  for  a  church  edifice.  Cann  v.  Church 
of  Redeemer,  111  Mo.  App.  164,  85  S.  W. 
994. 

Where  the  trustees*  power  to  contract  is 
dependent  on  statute,  evidence  of  the  custom 
of  a  particular  church  that  they  could  not 
make  a  certain  contract  is  not  admissible  in 
a  suit  against  them.  McCrary  v.  McFarland, 
93  Ind.  466. 

The  trustees  or  committee  must  act  of- 
ficially and  as  a  board,  and  the  individual, 
unauthorized,  acts  of  part  or  all  of  the  officers 
is  not  binding  (Thomasson  v.  Grace  M.  E. 
Church,  113  Cal.  558,  45  Pac.  838;  New 
Ebenezer  Assoc.  v.  Gress  Lumber  Co.,  89  Ga. 
125,  14  S.  E.  892;  St.  Patrick's  Roman  Cath- 
olic Church  v.  Gavalon,  82  111.  170,  25  Am. 
Rep.  305;  Chicago  Heights  First  Presb. 
Church  V.  McColly,  126  111.  App.  333;  Ross 
V.  Crockett,  14  La.  Ann.  811;  Kupfer  v. 
Augusta  South  Parish,  12  Mass.  185;  Thomp- 
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son  V.  West,  59  Nebr.  677,  82  N.  W.  13,  49 
L.  R.  A.  337  Idistinguishing  Scott  v.  Jack- 
son First  Free  Methodist  Church,  50  Mich. 
528,  15  N.  W.  891];  Landers  v.  Frank  St. 
M.  E.  Church,  114  N.  Y.  626,  21  N.  E.  420; 
People's  Bank  v.  St.  Anthony's  Roman  Cath- 
olic Church,  109  N.  Y.  512,  17  N.  E.  408; 
Hart  V.  Congregation  Shearith  Israel,  49  N.  Y. 
Super.  Ct.  523;  Constant  v.  St.  Albana 
Church,  4  Daly  (N.  Y.)  305;  United  Breth- 
ren Church  V.  Vandusen,  37  Wis.  54 ;  Denni- 
son  r.  Austin,  15  Wis.  334),  and  their  acts 
are  official  only  when  there  is  a  legal  quorum 
present  (Rittenhouse's  Estate,  140  Pa.  St. 
172,  21  Atl.  254),  and  the  meeting  is  an 
authorized  one,  held  in  pursuance  to  a  call 
addressed  to  all  the  members  of  the  board 
(State  V.  Ancker,  2  Rich.  (S.  C.)  245;  United 
Brethren  Church  v.  Vandusen,  37  Wis,  54). 

Presumption  of  power  of  trustees. —  Where 
there  is  no  evidence  as  to  the  manner  in 
which  a  church  contracts  debts  and  executes 
contracts,  and  it  appears  that  there  are  trus- 
tees, it  will  be  presumed  that  the  trustees 
are  empowered  to  make  contracts  and  incur 
indebtedness  on  account  of  the  church  prop- 
erty. St.  Patrick's  Roman  Catholic  Church 
V.  Gavalon,  82  111.  170,  25  Am.  Rep.  305. 

In  Canada  the  churchwardens,  in  their  cor- 
porate capacity,  have  power  to  make  reason- 
able agreements  beneficial  to  the  parish  (In  re 
Kir^by,  24  Can.  L.  T.  Occ.  Notes  358,  8  Ont. 
L.  Rep.  385,  4  Ont.  Wkly.  Rep.  142 ) ,  and  the 
churchwarden  of  an  incorporated  church  may 
bind  his  successors  by  contract  (Maynard  v. 
Gamble,  13  U.  C.  C.  P.  56,  467;  Carry  v. 
Wallace,  12  U.  C.  C.  P.  372);  but  the 
churchwardens  of  an  unincorporated  church 
may  not  (Anderson  v.  Worters,  32  U.  C.  C.  P. 
659). 

42.  Connecticut. —  Consociated  Presb.  Soc. 
V.  Staples,  23  Conn.  544. 

Illinois. —  St.  Patrick's  Roman  Catholic 
Church  V.  Gavalon,  82  111.  170,  25  Am.  Rep. 
30i5. 

Kansas. —  Klopp  v.  Moore,  6  Kan.  27. 

Maine. —  Adams  v.  Hill,  16  Me.  215. 

Massachusetts. —  Child  v.  Christian  Soc, 
144  Mass.  473,  UN.  E.  664. 

Ohio. —  Purcell  v.  Kuehn,  8  Ohio  Dec.  (Re- 
print) 73,  5  Cine.  L.  Bui.  442. 

Oklahoma. —  Myers  v.  Perry  First  Presb. 
Church,  11  Okla.  544,  69  Pac.  874. 

See  42  Cent.  Dig.  tit.  "  Religious  Societies,'* 
§  69. 
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unauthorized  contracts  like  other  contracts  are  subject  to  ratification/*^  and  it  is 
held  to  be  competent  for  the  board  or  committee  to  delegate  to  one  of  its  members 
power  to  enter  into  contracts.^* 

b.  Individual  Liability.  The  trustees  or  other  officers  of  a  religious  society 
are  not  as  a  general  rule  personally  liable  on  obligations  incurred  by  them  while 
acting  in  behalf  of  the  society  within  the  scope  of  their  authority ;     but  trustees 


But  see  Tull  v.  Kingston  M.  E.  Church,  75 
N.  C.  424. 

Allowance  of  claim  barred  by  statute  of 
limitations. —  The  trustees  of  a  religious  so- 
ciety will  not  be  permitted  to  allow  claims 
against  the  societj^  which  are  barred  by  the 
statute  of  limitations.  In  re  Orthodox  Cong. 
Church,  6  Abb.  N.  Cas.  (N.  Y.)  398. 

Restriction  of  authority  by  contract. — A 
contract  between  the  vestrjonen  of  a  church 
and  architects  which  requires  the  latter  to 
draw  plans  for  a  proposed  church  to  the 
satisfaction  of  the  vestrymen  restricts  any 
authority  in  the  rector  of  the  church  to  bind 
the  church,  by  his  agreement  with  the  archi- 
tects relative  to  the  plans  which  the  law 
might  otherwise  have  implied  from  the  rector's 
position  as  president  of  the  rectory.  Cann  v. 
Church  of  Redeemer,  (Mo.  1905)  85  S.  W. 
994. 

Their  acts  must  conform  to  the  rules  and 
discipline  of  the  general  organization. —  Mor- 
gan V.  Jones,  9  Kulp  (Pa.)  503. 

Authority  to  execute,  indorse,  or  accept 
commercial  paper. —  Where  the  management 
of  the  temporal  affairs  of  a  religious  corpora- 
tion is  vested  in  its  trustees,  it  is  bound  by 
the  execution,  indorsement,  or  acceptance  of 
commercial  paper  only  when  done  by  them 
(People's  Bank  v.  St.  Anthony's  Roman  Cath- 
olic Church,  109  N.  Y.  512,  17  N.  E.  408 
[aifirming  39  Hun  498]),  or  by  their  au- 
thority (Cattron  v.  Manchester  First  Uni- 
versalist  Soc,  46  Iowa  106;  Packard  v. 
Quincy  First  Universalist  Soc,  10  Mete. 
(Mass.)  427;  Columbia  Bank  v.  Gospel 
Tabernacle  Church,  127  F.  Y.  361,  28  N.  E. 
29  [affirming  57  N.  Y.  Super.  Ct.  149,  6  N.  Y. 
Suppl.  537,  and  following  People's  Bank  v. 
St.  Anthony's  Roman  Catholic  Church,  109 
N.  Y.  512,  17  N.  E.  408]),  and  within  the 
scope  of  their  authority  (Gladstone  Baptist 
Church  V.  Scott,  74  S.  W.  1075,  25  Ky.  L. 
Rep.  237;  Owens  v.  Carawav,  (Tex.  Civ.  App. 
1908)  110  S.  W.  474).  But  a  religious  so- 
ciety is  not  bound  \yj  a  promissory  note 
fraudulently  executed  by  the  trustees  in  fur- 
therance of  their  own  adverse  interests  (New 
London  United  Brethren  Church  v.  Vandusen, 
37  Wis.  54),  and  it  is  held  that  the  officers 
of  an  unincorporated  religious  society  have 
no  power  to  bind  the  other  members  by  a 
promissory  note  (Teed  v.  Parsons,  202  111. 
455,  66  N.  E.  1044  [reversing  100  111.  App. 
342].    But  see  Bushong  v.  Taylor,  82  Mo.  660. 

Implied  power  of  trustees. —  The  action  of 
trustees  of  a  religious  society  in  giving  their 
note  for  a  debt  incurred  in  rebuilding  the 
meeting-house,  being  for  a  necessary  legiti- 
mate object,  is  within  the  implied  powers  of 
the  trustees,  and  the  society  is  liable  for 
money  had  and  received,  although  no  such 
[72] 


authority  was  actually  granted  to  the  trus- 
tees. Erie  First  Baptist  Church  v.  Caughey, 
85  Pa.  St.  271. 

Acting  as  council  instead  of  board. —  The 
fact  that  a  majority  of  the  trustees,  together 
with  other  persons,  were  present  at  a  meet- 
ing, acting  as  a  council,  did  not  make  the 
resolution  of  the  council  the  act  of  the  board 
of  trustees.  Cammeyer  v.  United  German 
Lutheran  Church,  2  Sandf.  Ch.  (N.  Y.)  186. 

43.  New  Ebenezer  Assoc.  v.  Gress  Lumber 
Co.,  89  Ga.  125,  14  S.  E.  892;  Donnelly  v. 
St.  John's  Protestant  Episcopal  Church,  26 
La.  Ann.  738;  Peckham  v.  Haverhill  North 
Parish,  33  Mass.  274.  But  see  Thompson  v. 
West,  59  Nebr.  677,  82  N.  W.  13,  49  L.  R.  A. 
337. 

Facts  held  not  to  amount  to  a  ratification 

see  Teed  v.  Parsons,  202  111.  455,  66  N.  E. 
1044  \ reversing  100  111.  App.  342]  ;  Parshley 
V.  Brooklyn  Third  M.  E.  Church,  147  N.  Y. 
583,  42  N.  E.  15,  30  L.  R.  A.  574  [affirming 
4  Misc.  302,  24  N.  Y.  Suppl.  106]. 

44.  New  Ebenezer  Assoc.  v.  Gress  Lumber 
Co.,  89  Ga.  125,  14  S.  E.  892  (holding  that 
the  burden  of  proving  that  that  authority 
has  been  delegated  is  on  the  party  asserting 
the  validity  of  the  contract);  St.  Patrick'* 
Roman  Catholic  Church  v.  Gavalon,  82  111. 
170,  35  Am.  Rep.  305;  Cann  v.  Church  of 
Holy  Redeemer,  121  Mo.  App.  201,  98  S.  W. 
781. 

Oral  authority  has  been  held  sufficient  for 

this  purpose.  Cann  v.  Church  of  Holy  Re- 
deemer, 121  Mo.  App.  201,  98  S.  W.  781. 

45.  Connecticut. —  Hewitt  v.  Wheeler,  22 
Conn.  557. 

Illinois. —  Neill  v.  Spencer,  15  111.  App.  461. 
Zoua. —  Emonds  r.  Termehr,  60  Iowa  92,  14 
N.  W.  197. 

Maryland. —  Vincent  v.  Chapman,  10  Gill 
&  J.  279,  holding  also  that  the  subsequent 
manifestation  by  the  officers,  of  their  ovm 
impression  that  they  are  liable,  without  any 
act  to  fix  the  liability,  does  not  render  them 
liable. 

Michigan. —  Rose  v.  Vertin,  46  Mich.  457,  9 
N.  W.  491,  41  Am.  Rep.  174. 

'Neio  York. —  Stanton  v.  Camp,  4  Barb.  274; 
Paddock  v.  Brown,  6  Hill  530. 

Pennsylvania. —  McGhee  r.  Lose,  22  Pa.  Co. 
Ct.  371,  holding  that  an  agreement  made  in 
the  names  of  the  trustees  of  the  church  and 
signed  by  them  as  individuals,  which  is  sub- 
sequently merged  in  another  agreement  made 
in  the  names  of  the  trustees  and  signed  by 
them  as  such,  is  not  binding  on  any  of  the 
trustees  individually. 

West  Virginia. —  Johnson  v.  Welch,  42 
W.  Va.  18,  24  S.  E.  585. 

England. —  Velev  r.  Pertwee,  L.  R.  5  Q.  B. 
573,  39  L.  J.  Q.  B.  195,  22  L.  T.  Rep.  N.  S. 
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have  been  held  personally  liable  on  bonds  executed  by  them  in  their  individual 
^capacity  with  their  official  designations  superadded/^  and  also  where  they  did 
Jiot  expressly  limit  the  extent  of  their  obligations.*^ 

C.  Compensation  and  Reimbursement  of  Expenses.  In  the  absence 
of  an  express  contract,  the  right  of  a  trustee  or  other  officer  to  compensation  for 
his  services  depends  upon  the  by-laws  and  customs  of  the  society.*^ 

V.  POWERS  AND  LIABILITIES.* 
A.  In  GeneraL  As  a  general  rule  a  church  or  religious  society  has  power 
"to  manage  all  its  temporal  affairs  through  its  proper  officers,  and,  like  other  cor- 
porations or  associations,  is  liable  for  the  acts  of  its  officers  done  in  its  behalf 
within  the  scope  of  their  authority,*^  and  in  the  absence  of  fraudulent  conduct  on 
the  part  of  its  officers,  the  acts  of  the  society  are  not  subject  to  rescission  by  mem- 
berfe  of  the  society. When  incorporated,  repairs  and  improvements  of  the 
church  property  are  within  its  corporate  powers,^^  and  when  unincorporated,  it 
has  a  right  to  keep  the  organization  intact,  and  is  not  at  the  mercy  of  a  minority 


713,  18  Wkly.  Rep.  1024;  Sprott  v.  Powell,  3 
Bing.  478,  4  L.  J.  C.  P.  0.  S.  161,  11  Moore 
C.  P.  398,  28  Rev.  Rep.  665,  11  E.  C.  L.  236. 
But  see  Hopkinson  v.  Puncher,  3  Exch.  95, 
18  L.  J.  Ex.  6. 

Canada. —  Daw  Ackerill,  25  Ont.  App.  37 
[affirming  28  Ont.  452]  ;  Beaty  v.  Gregory, 
24  Ont.  App.  325  [affirming  28  Ont.  60]  ;  May- 
nard  f.  Gamble,  13  U.  C.  C.  P.  56,  467. 

See  42  Cent.  Dig.  tit.  "  Religious  Societies," 
§  73. 

But  see  Burton  v.  Grand  Rapids  School 
Furniture  Co.,  10  Tex.  Civ.  App.  270,  31  S.  W. 
91,  holding  that  deacons  of  an  unincorporated 
church,  by  signing  in  their  official  capacity  a 
note  for  church  furniture,  bound  themselves, 
but  not  the  church. 

Conversely  they  are  liable  if  their  acts  are 
without  authority.  Klopp  v.  Moore,  6  Kan. 
27;  Dennison  i\  Austin,  15  Wis.  334;  North- 
waite  V.  Bennett,  2  Cromp.  &  M.  316,  3  L.  J. 
M.  C.  31,  4  Tyrw.  236;  Furnival  v.  Coombs,  7 
Jur.  399,  12  L.  J.  C.  P.  265,  5  M.  &  G.  736,  6 
Scott  N.  R.  522,  44  E.  C.  L.  384;  Ruitz  v. 
Roman  Catholic  Episcopal  Corp.,  30  U.  C. 
Q.  B.  269. 

Refusal  to  assign  charge. —  No  action  lies 
in  favor  of  a  Roman  catholic  priest  against 
his  bishop  for  salary  or  support  during  a, 
period  for  which  the  bishop  refused  to  assign 
liim  a  charge.  Tuigg  v.  Sheehan,  101  Pa.  St. 
.363,  47  Am.  Rep.  727. 

Liability  of  one  officer  for  another's  ob- 
ligations.—  One  officer  cannot  be  made  per- 
sonally liable  for  independent  obligations  in- 
curred by  another  officer.  Leahey  f.  Williams, 
141  Mass.  345,  6  N.  E.  78;  Devoss  v.  Gray, 
22  Ohio  St.  159;  Le  Saint  v.  Fisler,  8  Ohio 
Dec.  (RepriTit)  216,  6  Cine.  L.  Bui.  337; 
Freeport  Bank  v.  Egan,  146  Pa.  St.  106,  23 
Atl.  390. 

46.  Dayton  v.  Warne,  43  N".  659; 
Taft  V.  Brewster,  9  Johns.  (N.  Y.)  334,  6 
Am.  Dec.  280. 

Liability  on  official  bond. —  The  treasurer 
of  a  religious  society,  together  with  his  sure- 
ties, is  liable  on  his  official  bond  for  defalca- 


tions. Father  Matthew  Young  Men's  Total 
Abstinence,  etc.,  Soc.  v.  Fitzwilliam,  12  Mo. 
App.  445  [affirmed  in  84  Mo.  406]. 

47.  Cruse  v.  Jones,  3  Lea  (Tenn.)  66. 

48.  Cicotte  v.  Catholic,  etc..  Church  Corp., 
60  Mich.  552,  27  N.  W.  682;  Barksdale  v. 
Christ  Church  Parish  Episcopal  Church,  1 
Strobh.  Eq.  (S.  C.)  197. 

The  liability  of  a  church  to  a  sexton  for 
his  services  is  not  in  any  way  dependent  upon 
the  observance  or  non-observance  of  the  by- 
laws in  employing  him,  or  upon  the  fact  that 
an  auxiliary  society  has  agreed  to  contribute 
part  of  his  salary.  East  St.  Louis  St.  Pat- 
rick's Roman  Catholic  Church  v.  Abst,  76  111. 
252. 

An  officer  who  makes  expenditures  and  dis- 
bursements in  good  faith  and  with  reason- 
able prudence  should  be  reimbursed  (Brad- 
bury V.  Birchmore,  117  Mass.  569;  Nicholson 
V.  Masters,  4  Vin.  Abr.  529  pi.  9.  Compare 
French  r.  Dear,  5  Ves.  Jr.  547,  31  Eng.  lie- 
print  731)  ;  but  he,  or  his  personal  represen- 
tatives after  his  death,  are  not  entitled  to  a 
lien  on  the  church  property  (French  v.  Gris- 
wold  College,  60  Iowa  482,  15  N.  W.  273). 

Against  whom  actions  for  services  main- 
tainable.— An  action  for  services  is  as  a  gen- 
eral rule  maintainable  only  against  the  per- 
son who  appointed  the  officer,  who  incurred 
the  obligation  upon  which  suit  is  brought. 
Chiniquy  v.  Deliere,  37  111.  237. 

49.  See  supra,  IV,  B. 

Liability  for  trespass  or  negligence  of  of- 
ficer or  employee. — A  religious  society  is  not 
liable  for  the  trespass  of  its  trustees,  unless 
the  act  was  duly  authorized  (Chicago  Heights 
First  Presb.  Church  v.  McColly,  126  111.  App. 
333),  nor  is  it  liable  for  the  negligence  of  an 
employee,  where  due  care  was  used  in  his 
selection  (Haas  v.  Most  Holy  Redeemer  Mis- 
sionary Soc,  6  Misc.  (N.  Y.)  281,  26  N.  Y. 
Suppl.  868). 

50.  Holmes  v.  Wesley  M.  E.  Church,  58 
N.  J.  Eq.  327,  42  Atl.  582. 

51.  First  Presb.  Church  v.  McKallor,  35 
K  Y.  App.  Div.  98,  54  N.  Y.  Suppl.  740. 
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who  desire  to  break  up  the  church. But  a  rehgious  corporation  has,  in  the 
absence  of  permission  in  its  charter,  no  power  to  engage  in  commercial  enter- 
prises.^^ Religious  organizations  have  the  right  to  prescribe  such  rules  and  regu- 
lations for  the  conduct  of  their  own  affairs  as  they  may  think  proper,  if  not  incon- 
sistent with  the  constitution  and  law  of  the  land;  and,  subject  to  this  quahfication, 
the  courts  will  give  effect  to  such  rules  and  regulations.^* 

B.  Contracts  and  Indebtedness.  Religious  societies  and  corporations 
are  bound,  in  regard  to  making  of  contracts  and  incurring  debts,  by  the  same 
general  rules  that  govern  secular  bodies.  Thus  the  power  of  a  religious  corporation 
to  contract  is  hmited  by  its  charter  and  the  statutes  under  which  it  is  authorized, 
and  contracts  not  therein  authorized  are  ultra  vires.^^  Where  the  society  is  a 
■corporation  aggregate,  and  has  a  board  of  trustees  to  manage  its  affairs,  it  can 
contract  only  through  the  aggregate  body  by  vote,  or  through  the  board  of  trus- 
tees by  vote,  or  through  an  agent  authorized  by  vote  of  one  body  or  the  other,^^ 


52.  Le  Blanc  v.  Lemaire,  105  La.  539,  30 
So.  135. 

53.  Huber  v.  United  Protestant  Evangelical 
German  Cong.,  16  Ohio  St.  371,  such  as  a 
l)ank.  See  Hall  v.  Franklin,  1  H.  &  H.  8,  12 
Jur.  97,  7  L.  J.  Exch.  110,  3  M.  &  N.  259. 

But  when  it  owns  shares  in  a  building  as- 
sociation it  may  vote  such  shares  by  proxy 
at  an  election  for  directors.  State  v.  Eohlffs, 
(N.  J.  Sup.  1890)  19  Atl.  1099. 

54.  Indiana. —  McLain  v.  Matlock,  7  Ind. 
525,  65  Am.  Dec.  746. 

Missouri. —  Prickett  V.  Wells,  117  Mo.  502, 
24  S.  W.  52. 

Oklahoma. —  Mvers  v.  Perry  First  Presb. 
Church,  11  Okla.''544,  69  Pae.  874. 

Pennsylvania. —  McGinnis  v.  Watson,  41  Pa. 
St.  9  (holding  that  independent  churches  have 
their  law  in  their  own  separate  institutions; 
associated  churches  theirs  in  their  own  rules 
and  in  those  of  the  associated  organism)  ;  In 
re  Charter,  1  Del.  Co.  415. 

Texas. —  Alexander  v.  Bowers,  ( Civ.  App. 
1904)  79  S.  W.  342. 

If  a  religious  society  be  composed  of  sev- 
eral bodies  or  branches,  whether  coordinate 
or  subordinate,  the  rules  of  the  society  for 
the  management  of  its  internal  affairs,  and 
for  the  adjustment  of  the  relations  between 
its  branches,  constitute  the  rules  by  which 
they  should  he  governed.  Harrison  v.  Hoyle, 
24  Ohio  St.  254. 

55.  Bailey  v.  Freeport  M.  E.  Church,  71 
Me.  472;  Greene  v.  Maiden  First  Parish,  10 
Pick.  (Mass.)  500. 

A  religious  society  may  by  its  constitution 
limit  the  amount  of  debt  which  its  trustees 
may  create  without  the  vote  or  sanction  of 
the  society.  Wyncoop  v.  Bellevue  Cong.  Soc, 
10  Iowa  185. 

A  church  incorporated  as  such  cannot  en- 
gage in  commerce  or  transportation  and  can- 
not enter  into  contracts  to  that  end,  but  must 
derive  its  income  not  from  the  conduct  of  any 
worldly  business  but  from  such  property  as 
it  may  own  and  from  voluntary  contributions 
(Harrimon  v.  First  Bryan  Baptist  Church, 
63  Ga.  186,  36  Am.  Rep.  117);  but  when  it 
engages  in  secular  matters  it  is  subject  to 
the  same  rules  ami  principles  governing  other 
corporations,  and  having  made  an  ultra  vires 
contract  it  cannot  accept  the  benefit  of  it  and 
escape  the  burdens  (Moore  v.  First  Ruthven 


Cir.  M.  E.  Church,  117  Iowa  33,  90  N.  W. 
492,  holding  that  where  a  church  contracted 
for  the  erection  of  an  edifice,  and  thereafter 
accepted  the  same,  it  was  not  entitled  to  de- 
fend on  the  ground  that  the  contract  was 
ultra  vires ) . 

A  voluntary  religious  association  is  in- 
capable of  making  a  contract,  and  its  mem- 
bers or  agents  are  individually  as  joint  prom- 
isors or  partners.  Thurmond  v.  Cedar 
Spring  Baptist  Church,  110  Ga.  816,  36  S.  E. 
221;  Phoenix  Ins.  Co.  v.  Burkett,  72  Mo.  App. 
1.  See  Males  v.  Murray,  23  Ohio  Cir.  Ct.  396, 
holding  that  the  real  debtors,  in  the  finding 
of  an  amount  due  from  a  congregation  of  an 
incorporated  church,  are  the  members  of  the 
church  at  the  time  the  debt  was  contracted, 
who  can  be  shown  to  have  in  some  way  sanc- 
tioned or  acquiesced  in  its  creation.  Coin  pare 
Riffe  V.  Proctor,  99  Mo.  App.  601,  74  S.  W. 
409,  holding  that,  although  the  members  of  a 
voluntary  association  contracting  in  its  be- 
half become  jointly  liable,  yet,  where  a 
preacher  contracting  with  the  members  of  an 
incorporated  religious  society  for  employment 
knows  that  the  expenses  of  the  church  are 
raised  by  assessment  on  a  voluntary  contri- 
bution by  the  entire  membership,  the  members 
are  not  liable  in  solido. 

A  building  contract  signed  in  the  name  of 
the  church  or  a  religious  denomination  as  a 
corporation,  by  one  subscribing  himself 
"  president  of  the  board  of  trustees,"  such 
church  or  religious  denomination  not  being  in 
fact  a  corporation,  will  be  treated  as  the  con- 
tract of  such  trustees  if  labor  is  performed 
or  material  furnished  thereunder  by  their  au- 
thority and  direction.  Lunsford  i'.  Wren,  64 
W.  Va.  458,  63  S.  E.  308. 

56.  Miller  v.  Milligan,  6  Ohio  Dec.  (Re- 
print) 1000,  9  Am.  L.  Rec.  419  (holding  that 
while  the  trustees  of  any  organized  religious 
body  have  power  to  bind  the  body  upon  all 
contracts  within  the  scope  of  its  corporate 
powers  or  its  necessities,  no  one  member,  nor 
all  the  members  of  the  body  together,  have 
power  to  create  any  legal  obligation  agaimst 
the  body,  but  the  acts  of  the  body,  to  be  legal 
and  binding,  must  emanate  from  chosen  trus- 
tees, and  when  attempted  to  be  done  by  the 
members,  it  is  merely  an  individual  act,  bind- 
ing, if  at  all,  only  upon  the  member  act- 

[V.B] 


1140    [34  Cyc] 


RELIGIOUS  SOCIETIES 


and  like  other  corporations  is  generally  bound  by  the  acts  of  its  agent,  acting 
within  the  apparent  scope  of  his  authority/^  but  not  by  the  acts  of  a  volunteer/* 
unless  it  subsequently  ratifies  his  act;  ''^  but  it  cannot  repudiate  the  authority 
of  an  agent  and  still  retain  the  benefit  of  the  alleged  unauthorized  acts.^^ 

VL  Superior,  Associated,  or  representative  bodies  and  Officers.* 

A.  Relation  to  Church  in  General.  There  being  no  law  requiring  a  church 
to  be  connected  with  a  religious  society,  it  may  exist  without  such  connection; 
but  where  it  has  once  attached  itself  to  a  particular  denomination,  in  order  to 
maintain  its  status  as  a  church  of  that  denomination  it  must  preserve  an  ecclesi- 
astical connection  with  and  subordination  to  the  superior  bodies,  as  prescribed 
by  the  proper  standards,®^  and,  in  the  absence  of  proof  to  the  contrary,  it  is  pre- 
sumed to  have  no  right  to  sever  the  connection,  except  by  mutual  consent,  and 
where  the  church  is  ^n  integral  part  of  the  general  organization,  and  has  a  direct. 


ing  in  his  individual  capacity)  ;  Sun  Prairie 
M.  E.  Church  v.  Sherman,  36  Wis.  404. 

A  corporation  organized  to  hold  title  to  a 
college  building  and  property  erected  and 
maintained  by  a  religious  denomination  is 
bound  by  contracts  made  by  the  synod  of 
the  denomination  for  the  erection  of  the  build- 
ing; the  synod  being  a  shifting,  unincorpo- 
rated body,  which,  however,  controls  the  de- 
nomination. McLaughlin  v.  Concordia  Col- 
lege, 20  Mo.  App.  42. 

Minority  bound  by  acts  of  majority. — 
When  a  church  and  society  are  an  existing 
organized  association,  acting  in  a  collective 
quasi-corporate  character,  an  agreement  of 
compromise  of  a  suit  by  a  majority  of  the 
members  is  binding  upon  the  minority.  Hor- 
ton  V.  Chester  Baptist  Church,  etc.,  34  Vt. 
309. 

57.  Moore  v.  First  Ruthven  Cir.  M.  E. 
Church,  117  Iowa  33,  90  N.  W.  492. 

A  vestry  authorized  to  borrow  is  author- 
ized to  give  the  necessary  evidence  of  indebted- 
ness. Miller  v.  Childs,  120  Mich.  639,  79 
N.  W.  924. 

Facts  held  sufficient  to  establish  the  assent 
of  the  corporation  to  contract  by  rector  see 

Condon  v.  St.  Augustine's  Church,  112  N.  Y. 
App.  Div.  168,  98  N.  Y.  Suppl.  253. 

Delegation  of  authority. —  If  a  vestry  of 
d  church,  having  a  right  to  reject  plans 
which  are  not  satisfactory,  delegate  control 
of  the  matter  to  an  agent,  the  corporation  is 
bound  by  the  agent's  act.  Cann  v.  Church 
of  Holy  Redeemer,  121  Mo.  App.  201,  98 
S.  W.  781. 

58.  East  Baltimore  Lumber  Co.  v.  K'Nes- 
sett  Israel  Aushe  S'Phard  Cong.,  100  Md. 
125,  59  Atl.  180. 

Burden  of  proving  lack  of  authority. — 
Where  a  church  contends  that  its  trustees  had 
no  authority  to  contract  or  to  change  a  con- 
tract, the  burden  is  upon  it  to  prove  the  fact. 
Moore  v.  First  Ruthven.  Cir.  M.  E.  Church, 
117  Iowa  33,  90  N.  W.  492. 

The  mutilation  of  the  minute  book  of  a 
church  by  removing  therefrom  the  pages  con- 
taining a  resolution  of  the  congregation  au- 
thorizing the  trustees  to  execute  a  note  does 


not  affect  the  validity  of  the  resolution. 
Gladstone  Baptist  Church  v.  Scott,  74  S.  W. 
1075,  25  Ky.  L.  Rep.  237. 

59.  Wojciechowski  i'.  Johnkowski,  16  Pa. 
Super.  Ct.  444,  holding  that  a  person  who' 
has  loaned  money  to  a  priest  to  pay  a  note 
due  by  the  church  of  the  priest  to  a  bank,, 
and  the  money  loaned  has  been  so  used,  may 
recover  from  the  church  the  amount  of  the 
loan,  although  the  priest  had  no  authority  to 
borrow  the  money. 

Ratification  is  a  question  for  the  jury.— 
Norwegian  Evangelical  Lutheran  Bethlehem 
Cong.  V.  U.  S.  Fidelity,  etc.,  Co.,  81  Minn. 
32,  83  N.  W.  487. 

Acts  held  to  amount  to  ratification  see 
Christian  Church  v.  Cox,  78  111.  App.  219. 

Where  the  priest  of  a  church  advances 
funds  before  the  church  corporation  is  or- 
ganized, and  the  church  property  on  which 
the  funds  Avere  expended  is  sold  under  a  decree 
to  satisfy  the  lien  of  the  priest,  a  decree 
ought  not  to  be  rendered  against  the  church 
corporation  for  the  deficiency,  the  church  after 
incorporation  never  having  assumed  any  per- 
sonal liability  for  the  debt.  St.  Patrick's; 
Catholic  Church  v.  Daly,  116  111.  76,  4  N.  E. 
241. 

60.  Wilson  V.  Tabernacle  Baptist  Church,. 
28  Misc.  (N.  Y.)  268,  59  N.  Y.  Suppl.  148. 
But  see  Montgomery  v.  Walton,  111  Ga.  840^ 
36  S.  E.  202,  holding  that  the  trustees  of  a 
church  are  not  as  such  liable  for  the  price 
of  lumber  sold  and  delivered  to  the  pastor  on 
his  individual  account,  when  in  making  the 
purchase  he  neither  acted  as  agent  of  the 
trustees  nor  had  authority  to  do  so,  although 
the  lumber  was  with  their  knowledge  used 
in  improving  the  property  of  the  church. 

61.  Trinitarian  Cong.  Soc.  v.  Union  Cong. 
Soc,  61  N.  H.  384;  Holt  v.  Downs,  58  N.  H. 
170.    But  see  Baker  v.  Fales,  16  Mass.  488. 

Connection  is  inferable  from  circumstances, 
positive  agreement  being  unnecessary.  Ameri- 
can Primitive  Soc.  v.  Pilling,  24  N.  J.  L. 
653. 

62.  Louisville  First  Presb.  Church  Wil- 
son, 14  Bush  (Ky.)  252. 

63.  Vasconcellos  v.  Ferraria,  27  111.  237. 
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inherent,  and  organic  interest  in  that  body,  it  is  forever  a  part  of  it,  except  where 
its  rights  are  forfeited  by  a  regular  judicial  decree;  but  where  the  connection 
is  shown  to  be  purely  voluntary,  and  there  is  no  provision  to  the  contrary  in  the 
church  rules,  it  may  be  severed  by  the  church  without  the  consent  of  the  superior 
body.^^ 

B.  Powers.  The  superior  body  has  power  to  provide  means  for  the  amend- 
ment of  the  constitution  and  confession  of  faith,  and  to  either  divide  or  to 
submit  a  plan  for  the  division  of  the  church  into  two  parts,  ®^  to  elect  trustees  of 
a  subsidiary  institution  according  to  the  terms  of  an  endowment  or  statute;  ®^  to 
xecognize  one  of  two  rival  factions;  ®^  and  to  depose  officers  of  local  churches,'^ 
except  where  the  local  church  has  severed  its  connection, '^^  and,  when  acting  within 
the  scope  of  its  authority,  its  orders  and  judgments  are  binding  on  subordinate 
bodies. '^^    Proceedings  had  without  authority  by  an  intermediate  church  organiza- 


64.  Kerr's  Appeal,  89  Pa.  St.  97;  Me- 
Auley's  Appeal,  77  Pa.  St.  397. 

65.  Lawson  v.  Kolbenson,  61  111.  405; 
Piilis  V.  Iserman,  71  N.  J.  L.  408,  58  Atl. 
554;  Bartholomew  v.  Lutheran  Cong.,  35 
Ohio  St.  567;  Heckman  v.  Mees,  16  Ohio  583; 
Skilton  V.  Webster,  Brightly  (Pa.)  203.  See 
Watkins  v.  Wilccx,  4  Hun  (N.  Y.)  220,  6 
Thomps.  &  C.  539  {affirmed  in  66  N.  Y. 
654]. 

Especially  where  the  superior  organiza- 
tion is  merely  an  advisory  body  to  a  con- 
federation of  local  self-governing  churches. 
Fadness  v.  Braunborg,  73  Wis.  257,  41  N.  W. 
84. 

Action  of  majority  binding  as  to  suspen- 
sion.—  It  has  been  held  that,  in  determining 
matters  of  faith  and  a  change  or  suspension 
of  ecclesiastical  connections,  the  action  of  the 
majority  binds  the  whole  congregation 
(Schradi  v.  Dornfield,  52  Minn.  465,  55  N.  W. 
49;  Petty  v.  Tooker,  21  N.  Y.  267  [affirming 
29  Barb.  256];  Watkins  v.  Wilcox,  4  Hun 
(N.  Y.)  220,  6  Thomps.  &  C.  539  [affirmed 
in  66  N.  Y.  654] ;  Burrell  v.  Seneca  Associate 
Reformed  Church,  44  Barb.  (N.  Y.)  282)  ; 
but  there  is  respectable  authority  to  the  con- 
trary (Smith  V.  Pedigo,  145  Ind.  361,  33  N.  E. 
777,  44  N.  E.  363,  19  L.  R.  A.  433,  32 
L.  R.  A.  838;  Mt.  Zion  Baptist  Church  r. 
Whitmore,  83  Iowa  138,  49  N.  W.  81,  13 
L.  R.  A.  198;  Gordon  v.  Williams,  3  Leg. 
Gaz.  (Pa.)  113). 

Power  granted  in  the  church  charter  to 
the  majority  to  unite  with  any  other  christian 
denomination  is  exhausted  by  union  with  one 
denomination  and  does  not  extend  to  a  dis- 
solution of  the  connection.  Sutter  v.  First 
Reformed  Dutch  Church,  42  Pa.  St.  503,  3 
Grant  336. 

66.  Brundage  v.  Deardorf,  92  Fed.  214,  34 
C.  C.  A.  304. 

67.  Humphreys  v.  Burnside,  4  Bush  (Ky.) 
215;  Gibson  v.  Armstrong,  7  B.  Mon,  (Ky.) 
481;  Reeves  i\  Walker,  8  Baxt.  (Tenn.)  277; 
Brooke  v.  Shacklett,  13  Gratt.  (Va.)  301; 
Smith  V.  Swormstedt,  16  How.  (U.  S.)  288, 
14  L.  ed.  942  [reversing  22  Fed.  Cas.  No. 
13,112,  5  McLean  369]. 

Resolution  held  not  to  constitute  author- 
ization of  withdrawal. — A  resolution  adopted 
by  the  general  conference  of  a  religious  so- 
ciety that  if  any  church  or  circuit  had  de- 


cided to  withdraw  from  the  connection,  the 
conference  bade  them  God-speed,  and  prayed 
that  their  newer  association  might  bring  them 
greater  opportunities,  does  not  constitute  a 
consent,  authorization,  or  approval  of  any 
withdrawal.  Cape  v.  Plymouth  Cong.  Church, 
130  Wis.  174,  109  N.  W.  928. 

68.  Kinkead  v.  McKee,  9  Bush  (Ky.)  535. 

69.  Rodgers  v.  Burnett,  108  Tenn.  173,  65 
S.  W.  408. 

70.  Davton  v.  Carter,  206  Pa.  St.  491,  56 
Atl.  30.  " 

71.  Pulis  V.  Iserman,  71  N.  J.  L.  408,  58 
Atl.  554. 

72.  Wheelock  i;.  Los  Angeles  First  Presb. 
Church,  119  Cal.  477,  51  Pac.  841;  Bonacum 
V.  Harrington,  65  Nebr.  831,  91  N.  W.  886; 
Clark  V.  Brown,  (Tex.  Civ.  App.  1908)  108 
S.  W.  421,  holding  that  disobedience  justifies 
expulsion  from  the  organization. 

Its  authority  is  confined  to  spiritual  af- 
fairs and  church  government. —  St.  Francis  of 
Point  Coupee  Roman  Catholic  Church  v.  Mar- 
tin, 4  Rob.  (La.)  62. 

Power  of  synod  of  presbyterian  church. — 
In  the  exorcise  of  its  legislative  power,  the 
synod  of  a  presbyterian  church  may  erect 
new  presbyteries  (Smith  v.  ISTelson,  18  Vt. 
511),  and  dissolve  an  old  presbytery  and  as- 
sign its  churches  to  some  other  presbytery 
(Wheelock  v.  Los  Angeles  First  Presb. 
Church,  119  Cal.  477,  51  Pac.  841;  McAuley's 
Appeal,  77  Pa.  St.  397.  But  see  Smith  v. 
Nelson,  supra),  but  only  after  a  proper  trial 
(Kerr's  Appeal,  89  Pa.  St.  97). 

Power  during  recess. —  Under  the  constitu- 
tion and  discipline  of  the  methodist  protestant 
church,  the  president  of  the  conference  has 
power,  during  the  recess  of  the  conference,  to 
employ  and  station  a  minister  to  fill  a  va- 
cancy without  the  consent  of  the  church. 
Robinson  v.  Cocheu,  18  N.  Y.  App.  Div.  325, 
46  N.  Y.  Suppl.  55. 

English  bishops  possess  the  power  of  visi- 
tation.—Reg.  V.  Rochester,  17  Q.  B.  1,  15 
Jur.  920,  20  L.  J.  Q.  B.  467,  79  E.  C.  L.  1 ; 
Reg.  V.  Chester,  15  Q.  B.  513,  15  Jur.  10.  10 
L.  J.  Q.  B.  485,  69  E.  C.  L.  513;  Pliillpotts 
V.  Bovd,  L.  R.  6  P.  C.  435,  44  L.  J.  Feci.  44, 
32  L."  T.  Rep.  N.  S.  73,  23  Wklv.  Rep.  491; 
Harrison  r.  Dublin,  2  Bro.  P.  C*  199.  1  Eng. 
Reprint  885;  Kildare  v.  Dublin,  2  Bro.  P.  C. 
179,  1  Eng.  Reprint  872. 
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tion  may  be  ratified  and  validated  by  the  supreme  body,  provided  the  latter  body 
does  not  violate  the  discipline  of  the  church. '^^ 

C.  Meetings  —  l.  Conduct  in  General.  Although  a  bishop  presides  at  a, 
conference,  he  is  not  a  necessary  part  of  the  body  and  it  may  sit  without  him,  and 
his  presence  cannot  confer  authority  upon  those  who,  without  him,  would  be 
without  authority.'^*  And  the  duty  devolving  on  the  bishops  and  a  general  con- 
ference of  appointing  a  place  for  the  next  meeting  is  administrative  and  may  be^ 
delegated. 

2.  Delegates  and  Representatives.  The  status  of  a  lay  representative  to  a. 
synod  is  not  a  civil  but  an  ecclesiastical  one.'^  After  a  church  body  has  been, 
exscinded  by  a  superior  church  body,  its  representatives  have  no  right  to  par- 
ticipate in  the  proceedings  of  the  latter  organization,^'  and  a  congregation  is  not 
chargeable  with  the  acts  of  its  delegates  to  the  higher  bodies,  when,  under  the 
rules  of  the  denomination,  it  has  no  voice  in  their  election. 

VII.  MINISTERS.* 

A.  Definition.  A  minister  is  one  who,  having  been  ordained  to  the  ministry,, 
undertakes  to  perform  certain  services  for  another.'^®    The  term  includes  every 


73.  Krecker  v.  Shirev,  163  Pa.  St.  534,  30 
Atl.  440,  29  L.  R.  A.  476. 

74.  Krecker  v.  Shirey,  163  Pa.  St.  534,  30 
Atl.  440,  29  L.  R.  A.  476. 

75.  Schweiker  v.  Husser,  146  111.  399,  34 
N.  E.  1022  [affirming  44  111.  App.  566]; 
Auracher  v.  Yerger,  90  Iowa  558,  58  N.  W. 
893;  State  v.  Esher,  6  Ohio  Cir.  Ct.  312,  3 
Ohio  Cir.  Dec.  468;  Krecker  v.  Shirey,  163 
Pa.  St.  534,  30  Atl.  440,  29  L.  R.  A.  476. 

Authority  of  oldest  conference  to  appoint 
time  and  place  for  meeting. — A  provision 
in  the  discipline  that,  on  the  failure  of  the 
bishops  and  conference  to  appoint  the  time 
and  place  for  the  next  meeting,  the  oldest  an- 
nual conference  may  do  so,  confers  no  special 
riglits  on  the  oldest  conference,  and  it  is  only 
authorized  to  act  on  the  happening  of  the  con- 
tingency mentioned  and  not  under  any  other 
circumstances.  Schweiker  r.  Husser,  146 
111.  399,  34  N.  E.  1022  [affirming  44  111.  App. 
566] ;  Auracher  v.  Yerger,  90  Iowa  558,  58 
N.  W.  893;  State  v\  Esher,  6  Ohio  Cir.  Ct. 
312,  3  Ohio  Cir.  Dec.  468. 

A  superior  body  has  power  to  suspend  a 
rule  relating  to  the  time  of  the  selection  of 
its  clerk.  Earle  i).  Wood,  8  Cush.  (Mass.) 
430. 

76.  Dunnet  v.  Forneri,  25  Grant  Ch.  (U.  C.) 
199. 

77.  Com.  h\  Green,  4  Whart.  (Pa.)  531. 

78.  McAuley's  Appeal,  77  Pa.  St.  397. 

79.  Perry  First  Presb.  Church  V.  Myers, 
5  Okla.  809,  825,  50  Pac.  70,  38  L.  R.  A.  687. 

An  English  definition  is :  "  The  functionary, 
whatever  title  he  may  bear,  who  for  the  time 
being  has  the  cure  of  the  parish  as  principal." 
Pinder  v.  Barr,  2  C.  L.  R.  1613,  4  E.  &  B.  105, 
115,  1  Jur.  N.  S.  205,  24  L.  J.  Q.  B.  30,  2 
Wkly.  Rep.  589,  82  E,  C.  L.  114,  28  Eng. 
L.  &  Eq.  235. 

Distinguished  from  "  pastor "  in  Perry 
First  Presb;  Church  v.  Myers,  5  Okla.  809, 
825,  50  Pac.  70,  38  L.  R.  A.  687. 


A  stated  minister  is  an  ordained  minister, 
who  has  been  engaged  by  two  societies  in  one; 
town  to  preach  to  them  alternately.  Com. 
Spooner,  1  Pick.  (Mass.)  235,  236.  But  a- 
minister  ordained  over  an  unincorporated  re- 
ligious society  composed  of  individuals  resi- 
dent in  different  towns  is  not  a  stated  min- 
ister. Ligonia  v.  Buxton,  2  Me.  102,  108,  II 
Am.  Dec.  46. 

A  settled  minister  is  one  ordained  over 
some  particular  society,  either  incorporated 
or  unincorporated,  who  shall  be  entitled  to 
his  services,  and  obligated  to  him  for  his  sup- 
port. Ruggles  V.  Kimball,  12  Mass.  337,  338, 
See  Kidder  v.  French,  Smith  (N.  H.)  155, 
164.  He  is  a  person  authorized  to  perform 
ministerial  functions,  and  particularly,  the 
celebration  of  marriage ;  resident  in  the  county 
wiiere  he  performs  them;  and  who  has  charge 
of  a  particular  church  and  congregation. 
Kibbe  v.  Antram,  4  Conn.  134,  140.  An. 
itinerant  minister  is  not  "  settled."  Goshen  V. 
Stonington,  4  Conn.  209,  219,  10  Am.  Dec. 
121.  But  all  that  is  necessary  to  be  shown 
is  a  certain  fixed  connection  between  the  min- 
ister and  the  society.  Baldwin  v.  McClinch, 
I  Me.  102,  108;  Gridley  v.  Clark,  2  Pick. 
(Maso.)  403,  410. 

Ordained  minister  defined  see  Ordaine.b 
Minister,  29  Cyc.  1509. 

Pastor  defined  see  Pastor,  30  Cyc.  802. 

"  Minister  of  the  gospel "  has  been  held  to 
include  any  minister  of  religion  (Matter  of 
Reinhart,  9  Ohio  S.  &  C.  PI.  Dec.  441,  444,  6 
Ohio  N.  P.  438),  a  bishop  (Read  v.  Lincoln^ 
14  P.  D.  148),  all  clergymen  of  every  denom- 
ination and  faith  (Haggin  v.  Haggin,  35  Nebr. 
375,  379,  53  N.  W.  209),  and  a  teacher  of 
piety,  religion,  and  morality  (Baker  v.  Fales,, 
16  Mass.  488,  509). 

"Minister  of  religion"  has  been  held  to 
include  a  minister  belonging  to  a  sect  of 
religionists  who  perform  ministerial  labor 
gratuitously  and  rely  on  secular  employment. 
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person  duly  appointed  in  his  respective  church  to  officiate  and  minister  in  its; 
interest  and  is  not  hmited  to  Christianity/^ 

B.  Creation  of  Relation.    The  rules  and  usages  of  the  church  itself,  if  it 
is  an  independent  organization  or  of  the  denomination  to  which  it  belongs,  if  it» 
is  connected  with  a  general  organization,  control  in  the  selection  of  its  minister, 
except  where  they  conflict  with  the  constitution  or  statutes  of  the  state  in  which 
the  church  is  located/^  and  where  the  denomination  has  no  rule  for  the  appoint- 


as  a  means  of  subsistence.    Ex  p.  Cain,  39 
Ala.  440,  441. 
"Minister  of  any  church  or  chapel"  as 

employed  in  5  &  6  Wm.  IV,  c.  76,  §  68,  in- 
cludes the  lecturer  of  a  church  whose  duties, 
with  a  few  exceptions,  are  similar  to  those 
performed  by  the  minister  or  incumbent.  Reg. 
V.  Liverpool,  8  A.  &  E.  176,  35  E.  C.  L.  540. 

80.  Matter  of  Reinhart,  9  Ohio  S.  &  C.  PI. 
■  Dec.  441,  6  Ohio  N.  P.  438,  holding  that  the 

term  may  embrace  a  learned  and  reverend 
Jewish  rabbi  and  many  other  ministers  of  re- 
ligion who  are  not  christian  in  name. 

It  is  a  comprehensive  term,  of  uncer- 
tain signification. —  Kidder  v.  French,  Smith 
(N.  H.)  155. 

81.  Independent  Presb.  Church  v.  Proctor, 
66  111.  11;  Mvers  v.  Perry  First  Presb. 
Church,  11  Okla.  544,  69  Pac.  874;  Johnson 
V.  Glen,  26  Grant  Ch.  (U.  C.)  162. 

In  methodist  episcopal  and  evangelical 
churches,  the  itineracy  of  the  clergy  and  the 
absolute  power  of  the  bishops  over  the  ap- 
pointments of  the  preachers  for  the  various 
churches  is  a  distinctive  feature  of  the  disci- 
pline. The  trustees  and  congregation  of  a 
local  church  have  no  power  in  regard  to  the 
selection  of  its  pastor,  and  they  cannot  law- 
fully close  the  church  against  the  regular  ap- 
pointee. Fuchs  V.  Meisel,  102  Mich.  357, 
60  N.  W.  773,  32  L.  R.  A.  92;  Whitecar  v. 
Michenor,  37  N".  J.  Eq.  6;  People  v.  Steele,  2 
Barb.  (N.  Y.)  397;  People  v.  Connelly,  3 
N.  Y.  St.  372;  Krecker  v.  Shirey,  163  Pa.  St. 
534,  30  Atl.  440,  29  L.  R.  A.  476.  And  see 
Com.  V.  Cornish,  13  Pa.  St.  288.  Although 
the  power  of  appointment  is  lodged  in  the 
presiding  bishop  of  the  annual  conference, 
from  a  practical  necessity  he  acts  with  the 
advice  of  his  council  of  presiding  elders  as- 
sembled at  the  annual  conference.  Henderson 
V.  Hunter,  59  Pa.  St.  335. 

Presbyterian  church. —  According  to  the 
usage  and  form  of  government  of  the  presby- 
terian  church,  a  call  made  by  the  congre- 
gation does  not  become  effective  until  it  is 
placed  in  the  hands  of  the  minister  to  whom 
it  is  addressed  (Perry  First  Presb.  Church 
v.  Myers,  5  Okla.  809,  50  Pac.  70,  38  L.  R,  A. 
687),  and  the  formal  sanction  of  the  presby- 
tery is  essential  to  the  consummation  of  the 
pastoral  relation  (West  v.  St,  Paul  Presb. 
Church,  41  Minn.  94,  42  N.  W.  922,  4  L.  R.  A. 
692;  Perry  First  Presb.  Church  v.  Myers, 
supra;  Woodside's  Appeal,  4  Pennyp.  (Pa.) 
124).  The  selection  of  a  stated  supply  is 
made  by  the  presbytery.  Mvers  v.  Perry  First 
Presb.  Church,  11  Okla.  544,  69  Pac.  874. 

Baptist  church. —  It  has  been  held  that  in 
New  England  baptist  worshipers  are  divided 
into  two  organizations,  the  church  and  the  so- 


ciety, and  that  each  organization  must  concur 
in  calling  and  settling  a  minister.  However,,, 
if  the  church  has  formally  voted  to  settle  the- 
minister,  the  concurrence  of  the  society  may 
be  shown  by  records  recognizing  him  as  fill- 
ing that  office,  coupled  with  proof  that  he  ac- 
tually performed  the  duties  thereof.  Leicester 
V.  Fitchburg,  7  Allen  (Mass.)  90.  The  rule; 
of  the  particular  or  Calvinistic  baptists  is 
that  the  minister  shall  be  appointed  by  the 
congregation  and  not  by  the  trustees.  Perry 
V.  Shipway,  4  De  G.  &  J.  353,  5  Jur.  N.  S. 
1015,  28  L.  J.  Ch.  660,  7  Wkly.  Rep.  574,  61 
Eng.  Ch.  277,  45  Eng.  Reprint  136. 

In  England  a  rector  has  the  common-law 
right  of  nominating  a  curate.  Arnold  v.  Bath„ 
5  Ring  316,  15  E.  C.  L.  600,  7  L.  J.  C.  P. 
O.  S.  120,  2  M.  &  P.  550,  30  Rev.  Rep.  613. 

82.  Bartlett  v.  Hipkins,  76  Md.  5,  23  Atl. 
1089,  24  Atl.  532. 

Jus  patronatus  abrogated.— The  right  of 
owners  of  parochial  churches  to  nominate  a 
curate,  the  jus  patronatus  of  the  Spanish 
law,  has  been  abrogated  in  Louisiana.  St. 
Louis  Church  v.  Blanc,  8  Rob.  (La.)  51. 

Where  the  legislature  has  conferred  on  the- 
church  corporation  unconditionally  the  power 
of  disposing  of  the  right  of  presentation,  any 
by-law  passed  in  the  exercise  of  that  power  is 
valid,  regardless  of  how  unwise  or  inexpedient 
it  may  be.  Atty.-Gen.  v.  Lauder,  9  Grant  Ch. 
(U.  C.)  461. 

Power  of  trustees  to  fill  the  pulpit.— It. 
was  formerly  held  in  New  York  that,  as, 
the  trustees  were  invested  by  statute  with  the- 
management  of  the  temporal  affairs  of  the> 
corporation,  they  had  the  power  of  determin- 
ing who  should  occupy  the  pulpit.  Petty  v.. 
Tooker,  21  N.  Y.  267  [affirming  29  Barb. 
256].  But  in  accordance  with  subsequent, 
statutory  provisions  that  the  officers  of  a  re- 
ligious corporation  should  administer  the  tem- 
poralities thereof  according  to  the  rules  of  the- 
church  or  denomination  to  which  the  corpora- 
tion belongs,  it  is  held  that  the  trustees  can- 
not lawfully  maintain  in  office  a  minister  who- 
had  been  deposed  by  a  superior  body  of  the 
denomination  (Isham  v.  Fullager,  14*  Abb.  N. 
Cas.  (N.  Y.)  363;  Isham  v.  Dunkirk  First 
Presb.  Church,  63  How.  Pr.  (N.  Y.)  465),. 
nor  refuse  to  receive  a  minister  lawfully  ap- 
pointed by  a  bisliop  of  the  methodist  church 
(People  V.  Connelly,  3  N.  Y.  St.  372). 

Effect  of  Massachusetts  Declaration  of 
Rights. —  In  New  England  it  was  the  custom 
in  early  times  for  a  church  to  first  nominate 
a  minister  and  then  submit  tlie  nomination  to 
the  parish  for  approval.  Bisbee  v.  Evans,  4 
Me.  374;  Burr  v.  Sandwich  First  Parish,  9 
Mass.  277.  But,  it  is  provided  in  the  jNIassa- 
chusetts  Declaration  of  Rights  that  the  town, 
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ment  of  ministers  or  priests,  and  the  society  is  incorporated,  its  board  of  trustees 
is  the  proper  body  to  exercise  the  power  of  appointment.^^  In  the  absence  of  a 
positive  ecclesiastical  rule,  the  entire  absence  of  any  ceremony  of  induction  does 
not  affect  the  right  of  a  rector  or  minister  to  his  position.^* 

C.  Authority,  Rights,  and  Privileges  «^  —  l.  In  General.  A  minister 
has  the  right  to  enter  the  church  edifice  for  the  purpose  of  conducting  religious 
services, regardless  of  whether  the  church  is  incorporated  or  holds  title  to  the 
building,  but  is  not  ordinarily  an  officer  of  the  church  so  that  he  can  bind  it  by 
his  acts,^^  although  his  official  acts,  when  not  contrary  to  statute,  and  when  called 
in  question  incidentally,  are  as  valid  as  the  official  acts  of  other  persons. He 
can  delegate  no  more  authority  than  he  possesses. 

2.  Salary,  Support,  and  Fees.  A  minister  is  entitled  to  recover  his  salary  or 
compensation  when  he  has  performed  all  the  duties  which  the  church  or  society 
allowed  him  to  perform,    or  has  at  all  times  exhibited  readiness  and  ability  to 


parishes,  and  other  religious  societies  shall 
have  the  exclusive  right  of  electing  their  pub- 
lic teachers,  and  when  this  right  is  insisted 
upon,  it  supersedes  the  ancient  usage  and 
renders  unnecessary  the  concurrence  of  the 
church  in  the  choice  of  a  minister.  Baker  v. 
Fales,  16  Mass.  488;  Avery  v.  Tyringham,  3 
Mass.  IGO,  3  Am.  Dec.  105. 

A  religious  society  which  has  no  power  to 
tax  its  members  for  the  support  of  a  min- 
ister is  held  to  possess  no  power  to  contract 
for  his  employment.  Downs  v.  Bowdoin 
Square  Baptist  Soc,  149  Mass.  135,  21  N.  E. 
294. 

83.  Papaliou  y.  Manusos,  113  111.  App.  316. 

84.  Youngs  t;.  Ransom,  31  Barb.  (N.  Y.) 
49. 

Necessity  of  reordination. —  Where  a  min- 
ister has  been  once  regularly  ordained,  it  is 
no  ground  of  objection  to  his  settlement  as 
a  pastor  of  a  church  that  there  is  no  new 
ceremony  of  installation  or  induction  into 
office.  Leicester  v.  Fitchburg,  7  Allen  (Mass.) 
90  [following  Bellingham  v.  West  Boylston,  4 
Oush.  (Mass.)  553].  And  ordained  ministers 
of  the  protestant  episcopal  clmrch  may  be  re- 
ceived into  a  presbytery  of  the  presbyterian 
church  without  a  reordination.  Ritchie  v. 
Widdemer,  59  N.  J.  L.  290,  35  Atl.  825. 

Where  the  election  of  a  minister  by  a  con- 
gregation is  invalid,  his  subsequent  ordina- 
tion does  not  vest  him  with  title  to  the  office. 
Perry  v.  Shipway,  4  De  G.  &  J.  353,  5  Jur. 
N.  S.  1015,  28  t.  J.  Ch.  660,  7  Wkly.  Rep. 
574,  61  Eng.  Ch.  277,  45  Eng.  Reprint  136. 
Convpare  Martvn  v.  Hind,  Cowp.  437,  98  Eng. 
Reprint  1174. " 

Ordination  defined  see  Ordination,  29  Cyc. 
1526. 

Exercise  of  the  power  of  appointment  for 
a  pecuniary  consideration  is  not  permissible. 
Combe  v.  Brazier,  2  Desauss.  Eq.  (S.  C.)  431. 

85.  Authority  of  minister  to  solemnize 
marriages  see  Maeriage,  26  Cyc.  856. 

86.  Lynd  v.  Menzies,  33  N.  J.  L.  162; 
Griffin  v.  Dighton,  5  B.  &  S.  93,  33  L.  J.  Q.  B. 
181,  9  L.  T.  Rep.  N.  S.  814,  12  Wkly.  Rep. 
441,  117  E.  C.  L.  93. 

The  incumbent  is  entitled  to  custody  of 
church  keys. —  Ritchings  v.  Cordingley,  L.  R. 
3  A.  &  E.  113,  19  L.  T.  Rep.  N.  S.  26;  Red- 
head V.  Wait,  6  L.  T,  Rep.  N.  S.  580. 
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87.  Lynd  v.  Menzies,  33  N.  J.  L.  162.  But 
see  Lawyer  v.  Cipperlj^  7  Paige  (N.  Y.)  281. 

88.  Allen  v.  North  Des  Moines  M.  E. 
Church,  127  Iowa  96,  102  N.  W.  808,  109 
Am.  St.  Rep.  366,  69  L.  R.  A.  255. 

A  pastor  authorized  to  solicit  subscriptions 
for  paying  off  the  indebtedness  of  the  church 
possesses  no  authority  to  accept  a  subscrip- 
tion. Sun  Prairie  M.  E.  Church  v.  Sherman. 
36  Wis.  404. 

Where  it  is  a  rule  of  the  denomination 
that  a  pastor  shall  not  contract  debts  in  the 
name  or  for  the  benefit  of  the  church  without 
the  written  permission  of  the  bishop,  such 
written  permission  cannot  be  evidence  that 
debts  contracted  under  it  are  the  legal  debts 
of  the  bishop.  Leahey  v.  Williams,  141  Mass. 
345,  6  X.  E.  78. 

89.  State  v.  Winkley,  14  K  H.  480. 

A  priest  cannot  forcibly  remove  a  person 
from  the  room  of  a  sick  person,  to  whom  he 
is  about  to  administer  an  office  of  his  religion. 
Cooper  V.  McKenna,  124  Mass.  284,  26  Am. 
Rep.  667. 

90.  Leahey  v.  Williams,  141  Mass.  345,  6 
N.  E.  78. 

91.  Sheldon  v.  Easton  Cong.  Parish,  24 
Pick.  (Mass.)  281;  Thompson  v.  Rehoboth 
Catholic  Cong.  Soc,  5  Pick.  (Mass.)  469; 
Martyn  v.  Hind,  Cowp.  437,  98  Eng.  Reprint 
1174. 

A  pastor  who  has  never  accepted  the  writ- 
ten call  extended  to  him  cannot  recover  for 
his  services  on  a  quantum  meruit,  although 
he  has  acted  as  pastor.  Neill  v.  Spencer,  5 
111.  App.  461. 

Waiver  of  forfeiture  of  right  to  compensa- 
tion.—  The  acts  and  omissions  of  a  minister 
which  might  have  forfeited  his  right  to  com- 
pensation are  waived  by  the  act  of  the  society 
in  requesting  his  resignation.  Whitney  v. 
Brooklyn  First  Eccleciastical  Soc,  5  Conn. 
405. 

Although  a  parish  and  a  society  join  in 
the  calling  of  a  minister,  the  contract  will  be 
construed  as  several  as  to  the  payment  of 
salary,  where  each  has  agreed  to  pay  different 
amounts.  Peckham  v.  North  Parish,  16  Pick. 
(Mass.)  274. 

Right  to  salary  a  property  right. —  Where 
there  is  an  express  contract  of  employment, 
the  right  of  the  minister  to  be  paid  the  salary 
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perform,®^  and  a  church  is  obhgated  to  pay  a  just  compensation  for  the  services 
of  a  stated  supply  or  a  minister  acting  temporarily.^^  While  it  has  been  held 
that  to  support  an  action  to  recover  his  salary,  it  is  not  necessary  for  the  minister 
to  show  that  the  trustees  have  acted  as  a  corporation  in  engaging  his  services,^* 
the  stipulated  salary  is  not  recoverable  when  it  is  shown  that  the  minister  entered 
into  the  contract  with  knowledge  that  the  officers  with  whom  he  was  contracting: 
were  not  legally  elected, or  where  the  officers  exceeded  the  power  conferred  upon 
them  by  statute  in  making  the  contract,  and  where  the  minister,  at  the  time  of 
entering  into  the  contract,  knows  that  his  salary  is  to  be  paid  from  voluntary 
contributions,  he  cannot  recover  an  amount  in  excess  of  the  contributions  actually 
received, provided  the  society  uses  due  diligence  in  procuring  and  collecting 
subscriptions;  but  although  a  priest  or  minister  receives  no  specified  salary 
and  his  income  is  derived  from  pew  rents  and  voluntary  offerings,  the  court  is 
equally  zealous  in  protecting  his  rights. '"^^    A  deposed  minister  cannot  compel  a 


stipulated  therein  is  a  valuable  property  right. 
Bird  V.  St.  Mark's  Church,  62  Iowa  567,  17 
N.  W.  747. 

Right  of  churchwardens  to  withhold  salary. 

—  It  has  been  held  that  churchwardens  who 
are  authorized  by  statute  to  provide  for  the 
salary  of  ministers  have  the  right  to  withhold 
the  salary  of  a  curate  appointed  by  the 
bishop.  St.  Louis  Church  v.  Blanc,  8  Rob. 
(La.)  5L 

Reimbursement  for  advances. —  It  has  been 
held  that  a  priest  who  has  advanced  money 
for  the  erection  or  improvement  of  church 
property  is  not  only  entitled  to  recover  in- 
terest on  such  advances,  but  has  an  equitable 
lien  on  the  property.  St.  Patrick's  Catholic 
Church  ?;.  Daly,  116  111.  76,  4  N.  E.  241.  But 
see  Tuigg  v.  treacy,  104  Pa.  St.  493,  holding 
that  he  cannot  even  recover  the  principal,  in 
the  absence  of  proof  of  any  rule  or  custom 
of  the  denomination  making  reimbursement 
obligatory. 

92.  Whitney  v.  Brooklyn  First  Ecclesiasti- 
cal Soc,  5  Conn.  405;  Albany  Dutch  Church 
V.  Bradford,  8  Cow.  (N.  Y.)  457. 

A  minister  rightfully  dismissed  before  the 
commencement  of  his  second  year  of  service 
under  a  new  contract  cannot  recover  for  the 
refusal  of  the  society  to  permit  him  to  act 
during  that  year.  Arthur  v.  Norfield  Parish 
Cong.  Church  Soc,  73  Conn.  718,  49  Atl. 
241. 

93.  West  V.  St.  Paul  First  Presb.  Church, 
41  Minn.  94,  42  N.  W.  922,  4  L.  R.  A.  692; 
Myers  v.  Perry  First  Presb.  Church,  11  Okla. 
544,  69  Pac.  874.  And  see  Dakins  v.  Sear- 
man,  6  Jur.  783,  11  L.  J.  Exch.  274,  9 
M,  &  W^.  777,  holding  that  an  incumbent 
is  liable  to  a»  unlicensed  curate  for  tempo- 
rary  services. 

94.  Miller  v.  Allowavstown  Baptist  Church, 
etc.,  16  N.  J.  L.  251.  " 

95.  St.  Luke's  Church  v.  Mathews,  4 
Desauss.  Eq.  (S.  C.)  578^  6  Am.  Dec.  619. 

96.  Peckham  -v.  North  Parish  Ministerial 
Fund,  19  Pick.  (Mass.)  559. 

Statutory  power  to  fix  salary  exclusive. — 
The  power  conferred  by  an  act  of  incorpora- 
tion upon  churchwardens  of  fixing  the  salary 
of  the  parish  priest  was  exclusive,  and  no 
such  power  could  be  lawfully  exercised  by  the 
pope   or   any  bishop.     St.  Francis  Roman 


Catholic  Church  Cong.  v.  Martin,  4  Rob. 
(La.)  62. 

A  statute  vesting  the  power  of  fixing  the 
compensation  of  the  minister  in  the  society 

or  congregation  is  not  in  conflict  with  the 
usage  and  discipline  of  the  presbyterian 
church  which  is  to  the  effect  that  the  call  of 
the  congregation  for  the  services  of  a  regular 
pastor  does  not  become  obligatory  until  ac- 
cepted by  the  minister  and  sanctioned  by  the 
presbytery.  West  v.  St.  Paul  First  Presb. 
Church,  41  Minn.  94,  42  N.  W.  922,  4 
L.  R.  A.  692. 

Statutory  method  of  ascertaining  salary 
exclusive. — A  statute  Avkich  provides  that 
the  salary  of  a  minister  shall  be  ascertained 
by  a  majority  of  the  persons  entitled  to  elect 
trustees  of  the  church  prescribes  an  exclusive 
mode  of  determining  the  compensation  to  be 
paid,  and  no  recovery  may  be  had  for  a  salary 
fixed  in  any  other  manner  or  by  any  other 
bodv.  Landers  v\  Frank  St.  M.  E.  Church, 
97  N.  Y.  119,  114  N.  Y.  626,  21  N.  E.  420. 
And  see  Robertson  v.  Bullions,  9  Barb. 
(N.  Y.)  64  [affirmed  in  11  N.  Y.  243].  Cow- 
pare  Pendleton  v.  Waterloo  Baptist  Church, 
49  Hun  (N.  Y.)  596,  2  N.  Y.  Suppl.  383, 
holding  that  where  the  amount  or  compensa- 
tion is  not  determined  in  the  required  manner, 
recovery  may  be  had  on  the  contract,  as  for 
services  rendered,  limited  by  the  amount 
actually  received  by  the  church  applicable  to 
such  payment.  The  statute  has  been  held  not 
to  apply  to  churches  of  the  protestant  epis- 
copal denomination.  Youngs  v.  Ransom,  31 
Barb.  (N.  Y.)  49;  Humbert  v.  St.  Stephens 
Protestant  Episcopal  Church,  1  Edw.  (N.  Y.) 
308. 

97.  Riflfe  V.  Proctor,  09  Mo.  App.  601,  74 
S.  W.  409;  Daw  r.  Ackerill,  25  Ont.  App. 
37  [affirming  28  Ont.  452]. 

When  a  salary  is  stipulated  for,  equal  to 
that  of  ministers  in  other  parishes,  and  no 
reference  is  made  to  the  income  from  a  devise 
for  the  support  of  a  minister,  it  will  be  pre- 
sum.ed  that  the  minister  intended  to  look  to 
the  society  and  not  the  fund  for  payment. 
Thompson  r.  Rehoboth  Catholic  Cong.  Soc,  5 
Pick.  (Mass.)  469. 

98.  Myers  r.  Jamaica  Baptist  Soc,  38  Vt. 
614. 

99.  O'Hara  v.  Stack,  90  Pa.  St.  477.  And 
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^donation/  and,  on  the  other  hand,  he  cannot  be  enjoined  from  receiving  voluntary 
contributions.^  A  provision  of  the  church  disciphne  that  a  claim  for  deficiency 
may  be  presented  to  the  conference  does  not  prevent  the  minister  recovering 
whatever  salary  the  congregation  has  contracted  to  pay  him.^ 

3.  Exemptions.^  Under  the  statutes  of  some  states,  ministers  are  exempt  from 
taxation.^    They  are  not  exempt  from  patrol  duty  required  by  a  city  ordinance.® 

D.  Termination  of  Relation  —  1.  Right  of  Church  to  Terminate  and 
Power  of  Removal.  A  church  which  has  employed  a  pastor  for  a  definite  period 
has  the  power  to  discharge  him  before  the  expiration  of  that  time,  so  as  to  deprive 
him  of  the  right  to  occupy  the  pulpit,^  although  it  may  be  liable  for  his  salary 
in  case  the  dismissal  was  without  cause;  ^  and  the  appointment  of  a  rector  or 
minister  is  at  will  and  terminable  upon  reasonable  notice  when  he  was  not  chosen 
for  a  definite  term,  neither  the  statute  nor  charter  prescribing  the  duration  of  his 
term,^  or  where  the  government  of  the  church  permits  of  his  summary  dismissal 
iby  the  congregation, but  not  where  the  constitution,  rules,  and  usages  of  the 
church  enter  into  and  form  a  part  of  the  contract,  and  these  do  not  provide  for  a 
summary  dismissal.^^  The  court  will  not  dissolve  the  pastoral  relation  at  the 
instance  of  persons  who  are  not  parties  to  the  contract. A  rector  called  per- 


:see  Nicholson  v.  Daniel,  152  Pa.  St.  461,  25 
Atl.  1022,  holding  that  a  clergyman,  who  has 
been  very  successful  in  securing  contributions 
for  a  mission  and  who  has  turned  over  the 
greater  part  of  the  amount  collected  to  the 
proper  officials,  will  be  allowed  to  retain  the 
remainder,  although  the  amoiint  is  in  excess 
of  that  received  by  regularly  salaried  mis- 
isionaries  of  his  denomination. 

A  Roman  catholic  priest,  whose  fees  are 
derived  from  pew  rents  and  collections,  is  not 
accountable  for  the  excess  of  the  collections 
over  church  expenses.  St.  Patrick's  Catholic 
Church  V.  Daly,  116  111.  76,  4  N.  E.  241. 

Right  to  participate  in  fund. —  Where  one 
of  the  rules  governing  the  distribution  of  a 
fund  for  the  benefit  of  clergymen  is  that  no 
'Clergyman  whose  income  exceeds  a  certain 
amount  shall  be  entitled  to  participate,  a 
clergyman  whose  income  is  less  than  the 
amount  stated  is  not  debarred  from  partici- 
pation in  the  fund  by  reason  of  the  fact  that 
the  salary  paid  to  his  curate,  where  added  to 
his  own  salary,  exceeds  the  amount  specified. 
Nova  Scotia  Diocesan  Synod  v.  Ritchie,  18 
Can.  Sup.  Ct.  705  [affirming  21  Nova  Scotia 
309]. 

1.  Arthur  v.  Nor  field  Parish  Cong.  Church 
:Soc.,  73  Conn.  718,  49  Atl.  241. 

2.  Calkins  v.  Cheney,  92  111.  463. 

3.  Jones  v.  Mt.  Zion  Cong,,  30  La.  Ann. 
711. 

4.  Exemption  of  ministers  from  jury  duty 

■see  JuEiES,  24  Cyc.  205. 

5.  Baldwin  v.  McClinch,  1  Me.  102,  hold- 
ing that  a  local  preacher  who  has  the  right 
to  administer  all  the  ordinances  except  the 
communion  comes  within  the  exemption;  that 
it  is  sufiicient  for  the  minister  to  be  settled 
over  a  religious  society,  although  it  be  com- 
posed of  members  resident  in  several  towns; 
and  that  it  is  not  necessary  that  the  society 
be  under  any  legal  obligation  to  pay  the  min- 
ister any  fixed  salary.  And  see,  generally. 
Taxation. 

In  England  clergymen  are  exempted  from 
^arrest  while  in  a  chapel  {Ex  p.  Dakin,  16 
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C.  B.  77,  3  C.  L.  R.  602,  1  Jur.  N.  S.  378, 
24  L.  J.  C.  P.  131,  3  Wkly.  Rep.  369,  81 
E.  C.  L.  77),  or  while  attending  a  visitation 
(McGeath  v.  Geraghty,  15  Wkly.  Rep.  127). 
They  are  also  exempt  from  the  payment  of 
toll  on  a  turnpike  road  when  attending  to 
their  parochial  duties.  Layard  v.  Ovey,  L.  R. 
3  Q.  B.  415,  37  L.  J.  M.  C.  148,  18  L.  T. 
Rep.  N.  S.  632,  16  Wkly.  Rep.  896;  Temple 
V.  Dickinson.  1  E.  &  E.  34,  5  Jur.  N.  S.  3^>3, 
27  L.  J.  M.  C.  10,  7  Wkly.  Rep.  13,  102 
E.  C.  L.  34.  They  are  liable,  however,  in  Kke 
manner  as  other  persons,  to  be  adjudged 
bankrupts.  Ex  p.  Maymot,  1  Atk.  196,  26 
Eng.  Reprint  127. 

6.  Elizabeth  City  Corp.  v.  Kenedy,  44  N.  C. 
89. 

7.  Conway  v.  Carpenter,  80  Hun  (N.  Y.) 
428,  30  N.  Y.  Suppl.  315. 

8.  Conway  v.  Carpenter,  80  Hun  (N.  Y.) 
428,  30  N.  Y.  Suppl.  315;  Children  of  Israel 
Cong.  V.  Peres,  2  Coldw.  (Tenn.)  620. 

9.  Stubbs  V.  St.  John's  Church,  96  Md. 
267,  53  Atl.  197. 

10.  Morris  St.  Baptist  Church  v.  Dart,  67 
S.  C.  338,  45  S.  E.  753,  100  Am.  St.  Rep. 
727,  holding  further  that  while  the  church  is 
liable  for  arrears  of  salary  it  has  contracted 
to  pay  it  is  not  a  condition  precedent  to  his 
removal  that  he  be  paid  in  full. 

11.  Connitt  v.  New  Prospect  Reformed 
Protestant  Dutch  Church,  54  N.  Y.  551;  Bat- 
terson  v\  Thompson,  8  Phila..  (Pa.)  251. 

Episcopal  minister. —  Unless  something  to 
the  contrary  is  distinctly  expressed  in  the 
call  or  settlement,  an  episcopal  minister  can- 
not, according  to  the  rules  of  the  church,  be 
dismissed  without  his  consent,  except  by  the 
bishop.  Youngs  v.  Ransom,  31  Barb.  (N.  Y.) 
49. 

Questions  of  law  and  of  fact. —  Matters  re- 
lating to  the  rules  and  usages  of  the  society 
are  to  be  determined  as  questions  of  fact  and 
not  of  law.  Gibbs  v.  Gilead  Ecclesiastical 
Soc,  38  Conn.  153;  Youngs  v.  Ransom,  31 
Barb.  (N.  Y.)  49. 

12.  Smith  V.  Nelson,  18  Vt.  511. 
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:'Tnanently  continues  to  hold  his  place  for  an  indefinite  period  and  until  one  of  the 
contracting  parties  desires  to  terminate  the  connection  upon  fair  terms  and  with 
the  approval  of  ecclesiastical  authorities;  but  the  rule  is  otherwise  and  the  con- 
tract is  for  life,  capable  of  being  terminated  only  by  death,  for  cause,  or  by  mutual 
consent,  when  a  settlement  is  conferred  on  the  pastor.^*  Where  the  contract  is 
terminable  at  will,  the  church  should  give  the  pastor  reasonable  notice  of  its 
termination.^^  The  officers  of  a  church  have  no  right  to  indirectly  remove  its 
pastor  by  reducing  his  salary  as  fixed  at  the  time  of  his  election. ^'^  The  persons 
vested  with  the  power  of  appointment  possess  the  power  of  removal,^^  except 
where  the  power  is  conferred  upon  others  by  the  charter  of  the  corporation  :  and 
it  has  been  held  that  a  board  of  trustees  has  power  to  dismiss  a  priest  by  virtue 
of  a  by-law  which  placed  in  its  hands  the  control  and  direction  of  the  association 
.and  church.^ ^ 

2.  Grounds.  A  pastor  has  been  held  to  be  removable  when  he  ceases  to  possess 
the  necessary  qualifications  to  serve,  such  as  membership  in  the  synod, or  for 
an  essential  change  of  doctrine,^^  wilful  neglect  of  duty,^^  and  immoral  or  criminal 
'conduct.^^  In  an  action  by  a  minister  for  his  salary  defendants  will  not  be  per- 
mitted to  set  up  causes  of  forfeiture  on  the  part  of  the  minister  which  they  did  not 
set  up  when  voting  to  dismiss  him. 

3.  Proceedings  —  a.  In  General.  The  relation  of  a  minister  to  the  church 
cannot  be  dissolved  against  the  will  of  both  contracting  parties  by  an  ecclesiastical 
tribunal;  but  when  either  party  desires  a  dissolution  of  the  pastoral  relation 
and  the  parties  are  unable'  to  agree,  they  may  call  to  their  assistance  a  council 
mutually  chosen,^®  or  chosen  by  the  aggrieved  party  in  case  the  parties  fail  to 
a.gree  upon  a  mutual  choice.^^    An  application  to  a  minister  to  join  with  his  society 


13.  Perry  f.  Wheeler,  12  Bush  (Ky.)  541. 
€ompare  Martyn  v\  Hind,  Cowp.  437,  98  Enj?. 
Iveprint  1174. 

14.  Whitney  v.  Brooklyn  First  Ecclesiasti- 
•cal  Soc,  5  Conn.  405;"^  Sheldon  v.  Easton 
Cong.  Parish,  24  Pick.  (Mass.)  281;  Burr 
v.  Sandwich  First  Parish,  9  Mass.  277 ;  Avery 
V.  Tyringham,  3  Mass.  160,  3  Am.  Dec.  105. 
And  see  Packham  v.  Haverhill  North  Parish^ 
16  Pick.  (Mass.)  274. 

15.  Stubbs  V.  St.  John's  Church,  96  Md. 
:267,  53  Atl.  917. 

16.  Bird  v.  St.  Mark's  Church,  62  Iowa 
667,  17  N.  W.  747. 

17.  Stubbs  V.  St.  John's  Church,  96  Md. 
^267,  53  Atl.  917. 

18.  African  M.  E.  Church  v.  Clark,  25  I.a. 
Ann.  282. 

19.  Papaliou  v.  Manusos,  113  HI.  App.  316, 
.108  HI.  App.  272. 

20.  Helbig  ?;.  Rosenberg,  86  Iowa  159,  53 
N.  W.  111. 

The  secession  of  the  pastor,  together  with 
the  congregation,  from  the  church  does  not 
dissolve  the  pastoral  relation  or  create  a  cause 
^for  its  dissolution,  where  it  is  shown  that 
secession  is  an  established  principle  in  the 
church.  Smith  v.  Nelson,  18  Vt.  511,  a  lead- 
ing case. 

21.  Sheldon  v.  Easton  Cong.  Parish,  24 
Tick.  (Mass.)  281;  Burr  v.  Sandwich  First 
Parish,  9  Mass.  277. 

Acts  held  insufficient  to  warrant  removal. 
—  It  is  no  cause  for  removal  that  the  church, 
at  a  meeting  of  which  the  minister  was 
moderator,  declared  certain  claims  of  the  con- 
sociated  churches,  with  which  that  church 
was  connected,  to  be  unscriptural.  South 


Farms  Ecclesiastical  Soc.  v.  Beckwith,  Kirby 
(Conn.)  91. 

22.  Sheldon  Easton  Cong.  Parish,  24 
Pick.  (Mass.)  281. 

23.  Sheldon  v.  Easton  Cong.  Parish,  24 
Pick.  (Mass.)  281;  Ash  P.  Methodist  Church, 
27  Ont.  App.  602.  And  see  Smith  v.  Nelson, 
18  Vt.  511. 

Construction  of  "  immorality." —  The  word 
"  immorality  "  as  used  in  a  church  canon 
which  names  the  grounds  for  the  annulment 
of  a  minister's  license  is  to  receive  its  natural 
and  grammatical  meaning.  Halliwell  v.  On- 
tario Synod,  7  Ont.  67. 

"Immorality"  defined  see  21  Cyc.  1736. 

Immoralities  must  be  gross  to  justify  dis- 
missal.—  Thompson  v.  Rehoboth  Catholic 
Cong.  Soc,  5  Pick.  (Mass.)  469.  False  state- 
ments do  not  constitute  dishonesty  or  immoral 
conduct  so  aS'  to  justify  the  dismissal  of  the 
minister  making  them.  Ex  p.  Little,  33  N. 
Brunsw.  210.  And  improper  words,  actions, 
or  temper  which  contain  no  element  of  an 
indictable  offense  are  not  cause  for  dismissal. 
Pounder  v.  Ashe,  36  Nebr.  564,  54  N.  W.  847. 

24.  Whitmore  r.  Plvmouth  Fourth  Cong. 
Soc,  2  Gray  (Mass.)  306;  Thompson  r. 
Rohoboth  Catholic  Cong.  Soc,  5  Pick.  (Mass.) 
469. 

25.  Smith  v.  Nelson,  18  Vt.  511. 

26.  Burr  v.  Sandwich  First  Parish,  9  Mass. 
277;  Avery  v.  Tyringham,  3  Mass.  160,  3  Am. 
Dec  105. 

27.  Thompson  r.  Rehoboth  Catholic  Cong. 
Soc,  5  Pick  (Mass.)  469  (holding,  how- 
ever, that  a  mutual  council  should  always  be 
offered  before  an  ex  parte  one  is  called)  ; 
Burr  V.  Sandwich  First  Parish,  9  :Mass.  277; 
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in  calling  a  council  to  consider  the  expediency  of  removing  him  for  misconduct 
should  state  substantially  the  charges  against  him,^^  and,  where  the  council  recom- 
mends a  dissolution  of  the  contract,  it  should  specify  which  of  the  charges  were 
proved;  but  in  the  absence  of  evidence  of  intention  of  the  parties  to  clothe  the 
council  with  power  to  make  a  binding  award,  the  decision  of  the  council  is  merely 
advisory  and  does  not  bind  a  party  who  rejects  it,  its  only  effect  being  to  operate 
as  a  justification  of  the  party  adopting  it  and  conforming  to  it,^°  although  the 
rule  is  otherwise,  and  the  decision  of  the  church  tribunal  is  binding  on  both  parties^ 
where  the  rules  of  the  denomination,  authorizing  the  deposition  of  pastors  by 
ecclesiastical  tribunals,  form  part  of  the  contract. 

b.  Actions  Concerning  Right  to  Office — (i)  By  Minister.  Equity  will 
interfere  to  protect  a  minister  in  the  enjoyment  of  his  office  only  when  his  contract 
and  relations  with  the  church  are  such  as  to  confer  on  him  a  property  right  in. 
the  office.^^  Upon  this  ground,  however,  it  has  been  held  that  an  injunction  will 
lie  to  prevent  an  unwarranted  removal  of  a  priest  by  a  bishop ;  to  restrain  the 
governing  body  from  hindering  a  minister  wrongfully  removed,  in  the  exercise 
of  his  office;  and  to  enjoin  the  trustees  of  a  church  from  refusing  to  receive  the 
regularly  appointed  minister  and  from  denying  him  the  use  of  the  church  edifice.^* 

(ii)  Against  Minister.  To  justify  a  court  of  equity  in  interfering  witk 
the  occupancy  of  a  pulpit,  a  clear  case  should  be  made  out;^^  but  this  having  been. 


Avery  v.  Tyringham,  3  Mass.  160,  3  Am.  Dec. 
105. 

An  unreasonable  refusal  on  the  part  of 
the  minister  to  join  in  calling  a  council  jus- 
tifies the  society  in  calling  one.  Thompson 
V.  Rehoboth  Catholic  Cong.  Soc,  7  Pick. 
(Mass.)  160. 

28.  Thompson  v.  Rehoboth  Catholic  Cong. 
Soc,  7  Pick.  (Mass.)  160. 

29.  Thompson  v.  Rhoboth  Catholic  Cong. 
Soc,  7  Pick.  (Mass.)  160. 

30.  liollis  St.  Meeting  House  v.  Pierpont, 
7  Mete.  (Mass.)  495;  Stearns  v.  Bedford  First 
Parish,  21  Pick.  (Mass.)  114;  Burr  v.  Sand- 
wich First  Parish,  9  Mass.  277.  Compare 
Whitney  v.  Brooklyn  First  Ecclesiastical  Soc, 
5  Conn.  405. 

Continued  operation  of  bond. —  Where  it 
appeared  that  an  ecclesiastical  council  recom- 
mended a  dissolution  of  the  pastoral  relation 
but  that  the  parish  did  not  accept  the  recom- 
mendation, the  relation  continued  to  exist  as 
before,  and  a  bond  given  by  the  minister  and 
sureties,  conditioned  to  supply  the  desk  of 
the  parish,  remained  in  full  force.  Bacon  v. 
Lane,  21  Pick.  (Mass.)  130  note. 

31.  Connitt  v.  New  Prospect  Reformed 
Protestant  Dutch  Church,  54  N.  Y.  551; 
Albany  Dutch  Church  v.  Bradford,  8  Cow. 
(N.  Y.)  457;  Ash  v.  Methodist  Church,  27 
Ont.  App.  602. 

The  decision  of  the  highest  tribunal  re- 
versing the  decision  of  a  lower  tribunal  pre- 
vails until  new  proceedings  are  instituted  in 
the  lower  tribunal  and  that  body  again  ob- 
tains jurisdiction  over  the  minister.  Dieffen- 
dorf  V.  Reformed  Calvinist  Church,  20  Johns. 
(N.  Y.)  12. 

In  Canada  it  has  been  held  that  by  virtue 
of  a  canon  of  the  diocese  of  Ontario  of  the 
united  church  of  England  and  Ireland  passed 
in  pursuance  of  authority  conferred  by  parlia- 
ment, a  bishop  has  no  power  to  cancel  and 
annul  the  license  of  a  minister  for  immorality 
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without  a  trial  by  the  diocesan  court.  Halli- 
well  V.  Ontario  Synod,  7  Ont.  67. 

32.  Schweiker  v.  Husser,  146  111.  399,  34 
N.  E.  1022;  Travers  v.  Abbey,  104  Tenn.  665,, 
58  S.  W.  247,  51  L.  R.  A.  260;  Porter  v. 
Clarke,  2  Sim.  520,  29  Rev.  Rep.  158,  2  Eng. 
Ch.  520,  57  Eng.  Reprint  882. 

Right  to  perform  civil  acts  as  ground  for 
equitable  interference. —  On  a  motion  for  an 
injunction  to  restrain  a  bishop  from  passing 
sentence  against  a  priest,  the  only  ground  on 
which  the  court  can  exercise  any  jurisdiction 
is  that  the  threatened  action  of  the  bishop 
may  alfect  the  civil  rights  of  the  priest,  such 
as  exemption  from  taxation  and  the  right  tO' 
perform  certain  civil  acts.  Walker  v.  Wain- 
wright,  16  Barb.  (N.  Y.)  486. 

The  rector  of  a  protestant  episcopal  church 
has  not  such  a  vested  right  in  his  office  and  in 
the  salary  and  emoluments  as  will  authorize 
the  civil  courts  to  restrain  an  ecclesiastical 
court  in  his  trial  for  an  offense  against  the- 
canons  and  discipline  of  the  church.  Chase 
V.  Cheney,  58  111.  509,  11  Am.  Rep.  95. 

33.  O'Hara  v.  Stack,  90  Pa.  St.  477  [af- 
firming  5  Leg.  Gaz.  97]. 

Scope  of  inquiry  by  court. —  The  court  will 
only  inquire  into  the  question  whether  the 
bishop  is  acting  within  the  scope  of  his  power, 
and  not  whether  he  is  acting  rightly.  Walker 
V.  Wainwright,  16  Barb.  (N.  Y.)  486. 

The  church  corporation  should  be  made  a 
party  to  a  suit  against  the  trustees  to  pre- 
vent them  from  ejecting  the  clergyman. 
Lawyer  v.  Cipperly,  7  Paige  (N.  Y.)  281. 

34.  Daugars  v.  Rivaz,  28  Beav.  233,  6  Jur. 
N.  S.  854,  29  L.  J.  Ch.  685,  8  Wkly.  Rep.  225, 
54  Eng.  Reprint  355. 

35.  Fuchs  V.  Meisel,  102  Mich.  357,  60 
N.  W.  773,  32  L.  R.  A.  92;  Whitecar  v. 
Michenor,  37  N.  J.  Eq.  6;  People  v.  Connelly, 
3  N.  Y.  St.  372. 

36.  Independent  Presb.  Church  v.  Proctor, 
66  111.  11. 
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done  it  has  been  held  that  an  injunction  will  issue  to  prevent  the  election  of  a 
minister  who  has  not  been  regularly  licensed,^^  to  prevent  a  person  not  duly  selected 
as  minister  from  officiating  in  the  church,^^  and  to  enjoin  a  deposed  minister 
from  continuing  to  officiate  in  a  particular  church  and  to  use  the  church  prop- 
erty; but  not  to  eject  a  clergyman,  once  regularly  settled,  merely  because  the 
vestry  desire  to  turn  him  out/^  nor  to  restrain  the  trustees  from  intruding  on  the 
office  of  the  minister,  at  the  instance  of  male  members  of  the  congregation,  when 
the  consent  of  two  thirds  of  the  members  of  the  corporation  is  required  by  the 
act  under  which  the  church  is  incorporated.*^ 

4.  Right  of  Deposed  Minister  to  Use  Church  Property.  A  minister  who  has 
been  dismissed  is  no  longer  entitled  to  use  or  occupy  any  property  belonging  to 
the  church;  but  the  refusal  of  a  minister  to  leave  the  parsonage  on  his  suspension 
from  ministerial  service  and  church  privileges,  subject  to  the  action  of  the  next 
annual  conference,  will  not  render  him  a  trespasser  so  as  to  justify  the  trustees  of  the 
local  church  in  evicting  him  therefrom  by  violence  without  the  aid  of  legal  process.*^ 

5.  Reinstatement.  A  minister  who  has  actual  notice  of  the  time  and  place 
of  his  trial  on  charges  affecting  his  right  to  continue  in  the  ministry  cannot  compel 
his  reinstatement  on  the  ground  of  irregularities  in  the  notice,**  or  on  the  ground 
of  incidental  irregularities  of  the  trial.*'^  A  deposed  minister  is  not  estopped 
from  having  his  dismissal  declared  unlawful  by  his  voluntary  withdrawal  from 
the  church  division  of  which  his  congregation  was  a  member;  *®  but  where  he 
has  already  sued  for  his  salary,  the  court  will  not  determine  in  another  action 
whether  he  could  be  dismissed  only  by  a  two-thirds  vote  of  the  society.*^ 

VIII.  Property  and  funds. 

A.  Acquisition  and  Title*  —  l.  Capacity  to  Acquire  and  Hold  —  a.  In 
Oeneral.  Mere  voluntary  religious  associations  are  incapable  of  taking  and  holding 
real  property  in  their  society  name;  *^  but  it  may  be  held  for  their  use  and  benefit 


37.  Milligan  v.  Mitchell,  1  Myl.  &  K.  446, 
7  Eng.  Ch.  446,  39  Eng.  Reprint  750. 

38.  First  Cong.  Church  v,  Stewart,  43  111. 
81;  Woodside's  Appeal,  4  Pennyp.  (Pa.) 
124. 

39.  Bonacum  v.  Harrington,  65  Nebr.  831, 
91  N.  W.  886;  Pounder  f.  Ash,  44  Nebr.  672, 
63  N.  W.  48. 

40.  Youngs  V.  Ransom,  31  Barb.  (K  Y.) 
49. 

41.  Tartar  v.  Gibbs,  24  Md.  823. 

42.  Hatchett  v.  Mt.  Pleasant  Baptist 
Church,  46  Ark.  291;  Duessel  Proch,  78 
Conn.  343,  62  Atl.  152,  3  L.  R.  A.  N.  S.  854; 
Chatard  v.  O'Donovan,  80  Ind.  20,  41  Am. 
Rep.  782;  Bonacum  v.  Harrington,  65  Nebr. 
831,  91  N.  W.  886. 

43.  Bristor  v.  Burr,  120  N.  Y.  427,  24 
N.  E.  937,  8  L.  R.  A.  710. 

44.  Dempsey  v.  Wesleyan  Methodist  Con- 
nection of  America,  98  Mich.  444,  57  N.  W. 
267. 

Mandamus  to   compel   reinstatement  see 

Mandamus,  26  Cyc.  382. 

45.  Dempsey  v.  Wesleyan  Methodist  Con- 
nection of  America,  98  Mich.  444,  57  K  W. 
267. 

46.  Wallace  v.  United  Presb.  Church,  201 
Pa.  St.  292,  50  Atl.  762. 

47.  Canadian  Religious  Assoc.  r.  Par- 
menter,  180  Mass.  415,  62  N.  E.  740. 


48.  Alabama. —  Stewart  V.  White,  128  Ala. 
202,  30  So.  526,  55  L.  R.  A.  211. 

Louisiana. —  Hardesty's  Succession,  22  La. 
Ann.  332. 

Massachusetts. —  In  re  New  South  Meet- 
ing-House,  13  Allen  497. 

l^ew  York.—  Betts  v.  Betts,  4  Abb.  N.  Cas. 
317. 

Oregon. —  Liggett  v.  Ladd,  17  Oreg.  89,  21 
Pac.  133. 

Texas. —  Tunstall  v.  Wormley,  54  Tex.  476. 

United  States. — Goesele  v.  Biujeler,  10  Fed. 
Cas.  No.  5,503,  5  McLean  223  [a/firmed  in  14 
How.  589,  14  L.  ed.  554]. 

See  42  Cent.  Dig.  tit.  "  Religious  Societies," 
§  103  et  seq. 

In  Massachusetts  under  the  statutes  pro- 
viding that  unincorporated  religious  societies 
shall  have  like  power  as  incorporated  socie- 
ties to  manage,  use,  and  employ,  according  to 
its  terms  and  conditions,  any  gift  or  grant 
made  to  them,  a  voluntary  religious  society 
possesses,  for  the  purpose  of  taking,  holding, 
and  transmitting  property,  all  the  qualifying 
attributes  of  a  duly  organized  corporation. 
Sharon  First  Baptist  Church  v.  Harper,  101 
Mass.  196,  77  N.  E.  778;  Glendale  Union 
Christian  Soc.  r.  Brown,  109  ]\Lass.  163;  Wold 
r.  May,  9  Cush.  181 ;  Pl>Tnouth  Christian 
Soc.  r.  Macomber,  5  Mete.  155;  Fislior 
Whitman,  13  Pick.  350;  Sawyer  V.  Baldwin, 


*  By  Edward  C.  Ellsbree. 
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through  the  intervention  of  a  trustee.^^  Because  of  this  disabiUty  rehgious  soci- 
eties are  frequently  made  corporate  bodies  by  statute  with  capacity  to  take  and 
hold  property,  both  real  and  personal/"  the  power  being  conferred  upon  the  con- 
gregation at  large,  or  upon  trustees/^  and  unless  restricted  by  statute,  a  religious 
corporation  itself  has  power  to  hold  property  as  a  trustee,  for  any  of  the  purposes 
for  which  the  society  was  incorporated.^^ 

b.  Mode  of  Acquisition — (i)  Adverse  Possession.  Although  as  a  gen- 
eral rule  an  unincorporated  religious  society  cannot  acquire  title  by  adverse 
possession,^^  its  officers  can  for  its  benefit;  and  if  a  corporation  is  afterward 
organized,  the  prior  possession  may  be  tacked  to  its  own,  to  establish  its  title 
under  the  statute  of  limitations,^^  it  being  very  generally  held  that  a  religious^ 
corporation  may  obtain  a  title  to  land  by  adverse  possession,^®  although  its  entry 
and  occupation  is  not  authorized  by  authority  under  seal,^'^  and  although  the 
corporation  is  incapable  of  holding  real  estate,  it  cannot,  after  holding  land  for- 
the  period  necessary  to  establish  title  by  adverse  possession,  be  ousted  by  the^ 
real  owner,  but  on  the  contrary  has  itself  the  power  of  actual  ouster  as  against, 
him,^^  and  although  a  conveyance  to  a  religious  corporation  is  void  because  in. 
contravention  of  a  declaration  of  rights,  the  entry  into  possession  by  the  cor-- 
poration  after  the  conveyance,  and  continuance  of  such  possession  for  the  statu- 
tory period,  perfects  the  title  against  all  persons  not  under  legal  disabilities.^^ 


11  Pick.  492;  Stebbins  v.  Jennings,  10  Pick. 
172.  See  Congregational  Unitarian  Soc.  v. 
Hale,  29  N.  Y.  App.  Div.  396,  51  N.  Y.  Suppl. 
704,  construing  the  Massachusetts  statutes. 

Pennsylvania  act  of  April  26,  1855,  confirms 
in  unequivocal  terms  to  every  religious  soci- 
ety incorporated  or  unincorporated,  the  abso- 
lute ownership  of  its  property  subject  only 
to  the  condition  that  it  shall  not  divert  it 
from  the  uses  and  trusts  to  which  it  may  have 
been  lawfully  dedicated.  Krauczunas  v.  Ho- 
ban,  221  Pa.  St.  213,  70  Atl.  740.  But  an 
unincorporated  camp  meeting  association  is 
not  a  religious  denomination  or  society  within 
the  statutes  authorizing  such  societies  to  lease 
lands.  O'Neill  v.  Patterson,  10  Pittsb.  Leg. 
J.  N.  S.  189. 

Church  of  England. —  By  the  common  law, 
the  church  of  England  in  its  aggregate  de- 
scription is  not  deemed  a  corporation,  and 
cannot  receive  a  donation  eo  nomine;  but  a 
grant  to  a  church  of  a  particular  place  is 
good,  T3y  that  law,  and  vests  the  fee  in  the 
parson  and  his  successors.    Pawlet  v.  Clark, 

9  Cranch  (U.  S.)  292,  3  L.  ed.  735. 

49.  Liggett  V.  Ladd,  17  Oreg.  89,  21  Pac. 
133;  Clark  v.  Brown,  (Tex.  Civ.  App.  1908) 
108  S.  W.  421;  Fadness  v.  Braunborg,  73 
Wis.  257,  41  N.  W.  84;  Goesele  v.  Bimeler, 

10  Fed.  Cas.  No.  5,503,  5  McLean  223  [af- 
firmed in  14  HoAv.  589,  14  L.  ed.  554]. 

The  trustee  may  be  a  natural  or  artificial 
person. —  Liggett  v.  Ladd,  17  Oreg.  89,  21 
Pac.  133. 

50.  See  the  statutes  of  the  several  states. 
And  see  Church  of  Redemption  v.  Grace 
Church,  68  N.  Y.  570  [affirming  6  Hun  166]  ; 
Toronto  cAurch  Soc.  V.  Crandell,  8  Grant  Ch. 
(U.  C.)  34. 

51.  Van  Houten  v.  Totowa  First  Reformed 
Dutch  Church,  17  N.  J.  Eq.  126;  St.  James 
Parish  Bagley,  138  N.  C.  384,  50  S.  E.  841, 
70  L.  R.  A.  160. 

52.  Levy  v.  Levy,  33  N.  Y.  97;  Waterford 
First  Presb.  Church  v.  McKallor,  35.  N.  Y. 
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App.  Div.  98,  54  N.  Y.  Suppl.  740;  Tucker  v. 
St.  Clement's  Church,  3  Sandf.  (N.  Y.)  242 
[affirmed  in  8  N.  Y.  558  note]  ;   Miller  v., 
Lerch,  17  Fed.  Cas.  No.  9,579,  1  Wall.  Jr. 
210. 

Capacity  of  corporation  to  act  as  trustee- 
of  a  charity  see  Charities,  6  Cyc.  932  et  seq. 

53.  Gallupville  Reformed  Church  v.  School- 
craft, 65  N.  Y.  134  [reversing  5  Lans.  206]. 

In  Massachusetts,  under  statute,  an  un- 
incorporated religious  society  can  acquire  and 
iiold  property  in  the  same  manner  as  if  in- 
corporated and  therefore  can  acquire  a  title 
to  real  estate  by  adA^erse  possession.  Sharon 
First  Baptist  Church  v.  Harper,  191  Mass. 
196,  77  N.  E.  778. 

54.  Gallupville  Reformed  Church  v.  School- 
craft, 65  N.  Y.  134  [reversing  5  Lans.  206]. 

55.  Gallupville  Reformed  Church  v.  School- 
craft, 65  N.  Y.  134  [reversing  5  Lans.  206]. 

56.  Connecticut. —  Camp  v.  Camp,  5  Conn... 
291,  13  Am.  Dec.  60. 

Kentucky. —  Curd  v.  Wallace,  7  Dana  190, 
32  Am.  Dec.  85. 

Massachusetts. —  Rehoboth  Second  Precinct. 
V.  Carpenter,  23  Pick.  131. 

Neiu  York. —  People  V.  Trinity  Church,  22 ' 
N.  Y.  44. 

United  States. —  Harpending  v.  Reformed 
Protestant  Dutch  Church,  16  Pet.  455,  10 
L.  ed.  1029. 

See  42  Cent.  Dig.  tit.  "  Religious  Societies," 
§  1091/2. 

57.  Rehoboth  Second  Precinct  v.  Rehoboth- 
Catholic  Cong.  Church,  etc.,  23  Pick.  (Mass.) 
139  note;  Rehoboth  Second  Precinct  l\  Car- 
penter. 23  Pick.  (Mass.)  131;  Milton  v.  Mil- 
ton First  Cong.  Parish,  10  Pick.  (Mass.)  447. 

58.  Humbert  v.  Trinity  Church,  24  Wend. 
(N.  Y.)  587. 

59.  Dickerson  v.  Kirk,   105  Md.  638,  66' 
Atl.  494;  State  University  v.  Calvary  M. 
Church,    104  Md.   635,    65   Atl.   398;  Zion 
Church  V.  Hilken,  84  Md.  170,  35  Atl.  9^. 
Gump  V.  Sibley,  79  Md.  165,  28  Atl.  977. 
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Possession  of  a  church  by  a  reUgious  society,  for  the  purpose  of  religious  worship,, 
is  an  actual  possession,  as  much  as  a  residence  on  the  premises  by  an  individual.^* 

(ii)  Devise.  A  rehgious  corporation  cannot  take  land  by  devise,  unless 
expressly  authorized  to  do  so  by  its  charter  or  by  statute/^  In  some  states  such 
enabling  statutes  exist,  while  in  others  religious  corporations  are  expressly 
forbidden  to  take  by  devise. A  corporation  having  authority  to  take,  by  devis& 
only  for  its  own  use  cannot  take  for  any  other  use/* 

c.  Statutory  Limitations  and  Restrictions.  In  many  states  statutes  exist 
Hmiting  the  amount  of  property  which  religious  societies  may  hold,^^  the  time- 


60.  Macon  v.  Sheppard,  2  Humphr.  (Tenn.) 
335;  Randolph  v.  Meek,  Mart.  &  Y.  (Tenn.) 
58. 

61.  Greene  v.  Dennis,  6  Conn.  293,  16  Am. 
Dec.  58;  Levy  v.  Levy,  33  N.  Y.  97;  God- 
dard  v.  Pomeroy,  36  Barb.  (N.  Y.)  546; 
King  V.  Rundle,  15  Barb.  (N.  Y.)  139;  Jack- 
son V.  Hammond,  2  Cai.  Gas.  (K  Y.)  337. 
But  see  Brown  v.  Langdon,  Smith  (N.  H.) 
178. 

The  word  "  conveyance  "  in  a  statute  au- 
thorizing the  conveyance  of  land  for  the  resi- 
dence of  a  minister  does  r.ot  include  a  devise 
of  land,  and  a  fortiori  it  does  not  authorize 
a  bequest  of  money.  American  Bible  Soc.  V. 
Pendleton,  7  W.  Va.  79.  But  see  Baker  v. 
Clark,  7  U.  C.  Q.  B.  44. 

Power  to  take  and  hold  "subscriptions  or 
contributions  in  money  or  otherwise "  does 
not  embrace  the  power  to  take  by  will.  Brown 
V.  Thompkins,  49  Md.  423. 

62.  See  the  statutes  of  the  several  states. 
And  see  Smith  v.  Methodist  Church,  16  Ont. 
199. 

Missouri  Const.  (1865)  art.  1,  §  13,  per- 
mits a  devise  of  land,  not  exceeding  one  acre, 
to  a  religious  society  upon  which  to  erect  a 
church,  but  a  bequest  of  money  to  such  a 
society  for  the  purpose  of  building  a  church 
or  for  the  support  of  a  minister  is  prohibited. 
First  Baptist'  Church  v.  Robberson,  71  Mo. 
326.  Within  the  meaning  of  this  section  a 
local  congregation  uncontrolled  by  any  gen- 
eral ecclesiastical  organization  is  a  "  religious 
sect,  order,  or  denomination "  capable  of  re- 
ceiving a  devise.  Boyce  v.  Christian,  69  Mo. 
492. 

N.  Y.  Laws  (1813),  0.  60,  permit  a  re- 
ligious corporation  to  take  by  devise,  and  a 
corporation  formed  under  such  act  is  not  af- 
fected, with  reference  to  such  rights,  by  Laws 
(1848),  c.  319,  §  6,  declaring  invalid  a  devise 
to  such  a  corporation  not  made  and  executed 
at  least  two  months  before  the  death  of  the 
testator,  nor  is  a  church  incorporated  under 
such  act  affected  by  the  general  corporation 
law,  religious  corporation  law,  or  the  mem- 
bership corporation  law,  with  reference  to  its 
right  to  take  property  by  will.  Matter  of 
Foley,  27  Misc.  77,  58  N.  Y.  Suppl.  201. 
t  Foreign  corporations  are  entitled  to  take 

devises  and  legacies  under  the  will  of  a  resi- 
dent of  another  state,  whenever,  by  the  laws 
under  which  they  are  incorporated,  such  cor- 
porations have  authority  to  acquire  property 
by  will,  unless  such  devises  or  legacies  are 
repugnant  to  the  laws  of  such  other  state. 
In  re  Ticknor,  13  Mich.  44;  Bullock's  Estate, 
11  N.  Y.  St.  700,  6  Dem.  Surr.  335;  Method- 


ist Episcopal  Church  Missionary  Soc.  v.  Cal- 
vert, 32  Gratt.  (Va.)  357;  Reorganized. 
Church  of  Jesus  Christ,  etc.,  v.  Church  of 
Christ,  60  Fed.  937.  But  a  religious  society 
incorporated  by  another  state  can  by  comity; 
have  no  better  title  to  take  property  by 
devise  than  domestic  corporations.  Levy  v.. 
Levy,  33  N,  Y.  97;  Miller  v.  Ahrens,  150  Fed. 
644. 

63.  See  the  statutes  of  the  several  states.. 
And  see  In  re  Wright,  Myr.  Prob.  (Cal.) 
213;  State  v.  Bates,  2  Harr.  (Del.)  18;  Fer- 
guson V.  Hedges,  1  Harr.  (Del.)  524. 

A  devise  of  the  proceeds  of  real  estate  is, 
held  to  be  the  same  as  a  devise  of  real  estate 
and  thus  a  statute  prohibiting  the  one  pro- 
hibits the  other.    State  v.  Bates,  2  Harr., 
(Del.)  18. 

64.  Levy  v.  Levy,  33  N.  Y.  97.  And  seet 
infra,  VIII,  A,  1,  c. 

65.  See  the  statutes  of  the  several  states. 
And  see  St.  Peter's  Roman  Catholic  Cong.  i/V 
Germain,  104  111.  440;  Gilmer  v.  Stone,  120 
U.  S.  586,  7  S.  Ct.  689,  30  L.  ed.  734. 

History  and  object  of  the  legislation. — >• 
This  practice  was  announced  in  Magna  Charta. 
and  continued  by  many  enactments  of  parlia- 
ment designed  to  meet  the  evasions  and  con-- 
trivances  of  the  church  for  escaping  the  laws. . 
It  has  been  the  settled  policj'"  in  this  country,, 
as  shown  by  the  statutes  of  several  states,, 
and  a  quarter  of  a  century  ago  congress  lim-- 
ited   the   amount  of  real  estate   that  any 
church  might  hold  in  any  of  the  territories. . 
It  has  been  the  settled  design  of  such  stat- 
utes to  confine  church  holdings  to  the  amount 
that  is  necessary  simply  for  church  purposes,, 
and  the  observance  of  such  laws  has  been  se- 
cured by  forfeiture,  which  seems  the  most"; 
appropriate  and  effectual  method.    U.  S.  v. 
Church  of  Jesus  Christ,  etc.,  5  Utah  361,  15 
Pac.  473  [affirmed  in  136  U.  S.  1,  10  S.  Ct. 
792,  34  L.  ed.  481],  holding  also  that  where- 
a  religious  corporation  holds  property  largely 
in  excess  of  the  limit  fixed,  it  is  sufficient  to 
authorize  the  appointment  of  a  receiver  for 
the  corporation. 

Such  a  statute  does  not  apply  to  benevo- 
lent or  missionary  societies,  the  only  corpo- 
rations intended  to  be  restricted  in  the  owner- 
ship of  land  are  those  formed  for  the  purpose 
of  religious  worship.  Hamsher  v.  Hamsher, 
132  111.  273,  23  N.  E.  1123,  8  L.  R.  A.  556 
(holding  that  a  Young  Men's  Christian  Asso- 
ciation is  not  a  corporation  formed  for  the 
purpose  of  religious  worship,  so  as  to  be 
within  the  statutory  restriction)  ;  Gilmer  v. 
Stone,  120  U.  S.  586,  7  S.  Ct.  689,  30  L.  ed.. 
734. 
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during  which/^  and  the  purposes  for  which  it  may  be  held.^^  Such  a  statutory 
restriction  appHes  to  a  single  religious  society,  not  to  the  denomination/^  and  it 
cannot  be  extended  by  implication  to  apply  to  unincorporated  religious  societies/^ 
and  a  devise  or  conveyance  to  a  religious  society  in  trust  to  be  applied  by  it  to  a 
charitable  purpose  is  not  within  the  purpose  of  such  a  statute.'*^  But  it  has  been 
held  that  the  statute  cannot  be  evaded  by  devising  real  estate  to  a  trustee  for  a 
church  to  be  by  him  sold  for  its  benefit,  and  the  fact  that  the  trustee  has  by  a 
sale  converted  the  realty  into  personalty  will  not  vahdate  the  trust,  or  render 
it  enforceable  in  equity.'^ 


In  Maryland,  Declaration  of  Rights  (1776), 
art.  34,  which  declared  that  every  gift,  sale, 
or  devise  of  land  to  a  religious  body,  without 
leave  of  the  legislature,  should  be  void,  ex- 
cept a  gift,  sale,  or  deyise  of  not  more  than 
two  acres,  to  be  used  for  a  meeting-house  or 
burial-ground,  imposed  no  restriction  on  the 
power  of  the  legislature  in  granting  such 
leave,  but  authorized  it  to  declare  limitations 
or  not,  in  its  discretion,  both  as  to  the  extent 
and  quality  of  the  estate  to  be  purchased, 
and  the  purposes  for  which  it  should  be  used. 
Baltimore  Catholic  Cathedral  Church  f.  Man- 
ning, 72  Md.  116,  19  Atl.  599.  But  the  legis- 
lature has  no  power  to  declare  that  an  asso- 
ciation incapable  of  taking  the  bequest  at  the 
time  the  will  took  effect,  because  unincor- 
porated, should,  on  subsequent  incorporation, 
be  capable  of  taking  it.  State  v.  Warren,  28 
Md.  338.  And  the  sanction  of  the  legislature 
contemplated  and  required  must  be  expressly 
given  to  each  particular  devise  or  bequest  in 
order  to  render  it  valid.  Rogers  v>.  St.  Joseph 
Sisters  of  Charity,  97  Md.  550,  55  Atl.  318; 
Methodist  Episcopal  Church  Extension  v. 
Smith,  56  Md.  362.  But  this  is  not  necessary 
when  the  title  has  been  conveyed  by  deed;  in 
such  an  instance  a  prior  or  subsequent  gen- 
eral sanction  without  particularizing  the 
grants  is  all  that  is  needed.  Rogers  v.  St. 
Joseph  Sisters  of  Char  it  v,  supra ;  Gump  v. 
Sibley,  79  Md.  165,  28  Atl.  977  ;  Baltimore 
Catholic  Cathedral  Church  v.  Manning,  su- 
pra, holding  also  that  where  the  legislature 
has  granted  to  a  religious  corporation  au- 
thority to  purchase  land,  without  restricting 
it  as  to  the  quality  of  the  estate  to  be  ac- 
quired, but  limiting  the  purpose  for  which  it 
shall  be  used,  a  fee-simple  estate  may  be  ac- 
quired and  held;  but  a  subsequent  legislature 
has  power,  with  consent  of  the  corporation, 
to  change  or  abrogate  altogether  the  restric- 
tions as  to  the  use  of  the  land. 

Such  restrictions  cannot  be  taken  ad- 
vantage of  collaterally  by  private  persons, 
but  only  in  a  direct  proceeding  by  the  state 
(Hamsher  Hamsher,  132  111.  273,  23  N.  E. 
1123,  8  L.  R.  A.  556;  Hanson  v.  Little  Sis- 
ters of  Poor,  79  Md.  434,  32  Atl.  1052,  32 
L.  R.  A.  293 ;  Church  of  Redemption  v.  Grace 
Church,  68  N.  Y.  570;  Bogardus  v.  Trinity 
Church,  4  Sandf.  Ch.  (N.  Y.)  633;  Jones  v. 
Habersham,  107  U.  S.  174,  2  S.  Ct.  336, 
27  L.  ed.  401 ;  Reorganized  Church  of 
Jesus  Christ,  etc.  v.  Church  of  Christ, 
60  Fed.  937  [reversed  on  other  grounds 
in  70  Fed.  179,  17  C.  C.  A.  3871 ;  Miller  v. 
Lerch,  17  Fed.  Cas.  No.  9,579,  1  Wall.  Jr. 
210.     But  see  St.  Peter's  Roman  Catholic 


Cong.  V.  Germain,  104  111.  440),  unless  the 
party  complaining  is  in  a  position  to  claim 
an  interest  in  the  property,  if  it  is  adjudged 
that  the  corporation  may  not  (Church  of 
Redemption  v.  Grace  Church,  68  N.  Y.  570)  ; 
but  the  heir  at  law  has  a  right  to  object, 
when  a  corporation  claims  to  take  and  hold 
by  devise  a  larger  quantity  of  property  than 
the  law  authorizes  (De  Camp  v.  Dobbins,  31 
N.  J.  Eq.  671;  Betts  v.  Betts,  4  Abb.  N.  Cas. 
(N.  Y.)  317.  See  also  Miller  v.  Lerch,  17 
Fed.  Cas.  No.  9,579,  1  Wall.  Jr.  210). 

66.  Re  Naylor,  5  Ont.  L.  Rep.  153,  1  Ont. 
Wkly.  Rep.  809,  holding  that  the  seven 
years  during  which  a  religious  society  may 
hold  land  after  its  acquisition,  under  Ont. 
Rev.  St.  (1877)  c.  216,  §  19,  does  not 
commence  to  run  in  tne  case  of  a  devise 
of  a  reversion  dependent  upon  a  life-estate 
until  the  expiration  of  the  life-estate. 

67.  Miller  v.  Chittenden,  2  Iowa  315; 
Thompson  V.  West,  59  Nebr.  677,  82  N.  W. 
13,  49  L.  R.  A.  337;  Quaker  Soc.  v.  Dicken- 
son, 12  N.  C.  189. 

A  devise  to  a  church  of  a  parsonage,  li- 
brary, and  other  personal  property  is  not 
within  a  statute  authorizing  religious  socie- 
ties to  take  gifts  of  land  for  purposes  of  pub- 
lic worship.  Reeves  v.  Reeves,  5  Lea  (Tenn.) 
644. 

In  Maryland,  under  Declaration  of  Rights, 
art.  38,  prohibiting  conveyances  to  religious 
societies  without  the  sanction  of  the  legisla- 
ture except  for  certain  purposes,  a  convey- 
ance, not  sanctioned  by  the  legislature,  and 
not  showing  that  it  was  for  any  of  the  pur- 
poses named  in  the  exception,  is  void.  Dick- 
erson  v.  Kirk,  105  Md.  638,  66  Atl.  494;  State 
University  v.  Calvary  M.  E.  Church  South, 
104  Md.  635,  65  Atl.  398;  Zion  Church  v. 
Hilken,  84  Md.  170,  35  Atl.  9;  Gump  v.  Sib- 
ley, 79  Md.  165,  28  Atl.  977. 

Removal  of  restriction. — After  limiting  the 
purposes  for  which  land  may  be  held,  the 
legislature  may  remove  the  limitation.  Gump 
V.  Sibley,  79  Md.  165,  28  Atl.  977. 

68.  Morgan  Leslie,  Wright  (Ohio)  144, 
where  it  is  said  that  the  word  "  society  "  has 
a  restricted  meaning;  it  is  applicable  to  that 
religious  congregation  for  whose  use  the  land 
is  wanted,  or  to  that  society  who  meet  for 
worship  in  any  one  place. 

69.  Alden  v.  St.  Peter's  Parish,  158  111. 
631,  42  N.  E.  392,  30  L.  R.  A.  232. 

70.  Kinney  v.  Kinney,  86  Ky.  610,  6  S.  W. 
593,  9  Ky.  L.  Rep.  753 ;  Rogers  v.  St.  Joseph 
Sisters  of  Charity,  97  Md.  550,  55  Atl.  318. 

71.  Miller  v.  Ahrens,  163  Fed.  870.  But 
see  Chambers  v.  Higgins,  49  S.  W.  436,  20 
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d.  Public  Aid.  Constitutional  or  statutory  provisions  in  some  states  secure  to 
every  denomination  of  religious  societies,  in  each  township,  an  equal  participation, 
according  to  their  number  of  adherents,  of  the  profits  arising  from  the  land  granted 
by  congress  for  the  support  of  rehgion.'^^  This  fund  is  intended  for  the  support 
of  religion  in  the  township  in  which  the  land  is  located  from  which  it  is  derived, 
and  cannot  be  appropriated  for  any  other  purpose,  or  for  the  support  of  religion 
in  any  other  place;  ^'^  but  before  any  claim  can  be  made  upon  the  fund,  the  sect 
or  denomination  claiming  must  have  formed  themselves  into  a  society,  given 
themselves  a  name,  and  must  have  appointed  an  agent,  who  must  be  furnished 
with  a  certified  list  of  the  number  and  names  of  the  members  of  the  society,  upon 
the  production  of  which  to  the  trustees  of  the  fund,  the  society  is  entitled  to  its 
share. 

2.  Right,  Title,  or  Interest  Acquired  —  a.  Construction  and  Operation  of 
Deeds,  Donations,  and  Grants.  Where  neither  the  constitution  nor  the  statutes 
of  a  state  regulate  the  titles  to  property  dedicated  to  pious  uses,  all  deeds,  gifts, 
or  grants  to  religious  societies  must  be  governed  by  the  common  law."^^    A  deed 


Ky.  L.  Rep.  1425;  Methodist  Episcopal  Church 
Extension  v.  Smith,  56  Md.  362. 

72.  See  the  constitutions  and  statutes  of 
the  several  states.  And  see  cases  cited  infra, 
this  section. 

All  religious  denominations  are  entitled  to 
a  share  of  the  fund  in  proportion  to  their 
numbers.  State  v.  Delhi  Tp.,  Section  29,  11 
Ohio  24  (holding  also  that  in  ascertaining 
numbers,  all  actually  belonging  or  adhering 
to  each  society  of  the  age  of  fifteen  j^ears  or 
more,  are  to  be  taken  into  account,  provided 
they  are  citizens  of  the  township)  ;  State  v. 
Trustees  Section  29,  Wright  (Ohio)  560  (hold- 
ing also  that  the  trustees  of  the  lands  have 
no  right  to  sit  in  judgment  on  the  faith  of 
the  society). 

Determination  of  numbers  judicial  function. 
—  The  duty  of  the  selectmen  of  a  town,  in 
making  distribution  to  the  different  religious 
societies  of  the  rents  of  lands  granted  to  the 
use  of  the  ministry,  involves  necessarily  func- 
tions of  a  judicial  character  in  determining 
the  number  of  members  belonging  to  the  re- 
spective societies,  and  they  cannot  be  held 
liable  for  error  in  admitting  or  excluding 
evidence  on  which  to  form  their  judgment, 
provided  they  act  in  good  faith,  and  with 
reasonable  diligence.  Fletcher  First  Univer- 
salist  Soc.  V.  Leach,  35  Vt.  108. 

Where  the  claim  of  a  society  is  erroneously 
rejected,  and  the  proceeds  divided  among 
others,  such  claim  cannot  be  charged  upon 
the  proceeds  of  a  subsequent  year.  State  V. 
Warren  County,  2  Ohio  108. 

Effect  of  repeal  of  statute. — A  repeal  of 
the  law  authorizing  towns  to  vote  and  grant 
money  for  the  settlement,  maintenance,  and 
support  of  the  ministry  did  not  deprive  them 
of  the  right  of  appropriating  property  pre- 
viously acquired  for  religious  purposes,  to  the 
uses  for  which  it  was  designed,  by  granting  it 
to  religious  societies  within  their  limits.  Can- 
dia  V.  French,  8  N.  TI.  133. 

73.  State  v.  Delhi  Tp.,  Section  29,  11  Ohio 
24. 

Purpose  of  formation. —  The  society  thus 
formed  must  be  for  religious,  and  not  for 
mere  secular,  purposes.    State  v.  Ohio  Co.'s 
Purchase,  7  Ohio  St.  58. 
[73] 


74.  State  v.  Ohio  Co.'s  Purchase,  7  Ohio 
St.  58;  State  v.  Delhi  Tp.,  Section  29,  11  Ohio 
24. 

List  not  conclusive. —  Neither  the  list  of 
members,  as  furnished  by  the  clerk  of  the 
society,  nor  its  records,  are  conclusive  evi- 
dence of  the  number  of  its  members.  Fletcher 
First  Universalist  Soc.  v.  Leach,  35  Vt.  108. 

The  proof  of  the  appointment  of  the  agent 
must  be  verified  by  something  more  than  his 
own  statement.  State  v.  Delhi  Tp.,  Section 
29,  11  Ohio  24. 

75.  Wilton  Baptist  Soc.  v.  Wilton,  2  N.  H. 
508;  Union  Baptist  Soc.  V.  Candia,  2  N.  H. 
20. 

By  the  common  law,  as  the  church  was 
not  a  body  corporate  capable  of  holding  an 
estate  in  lands,  the  rector  was  deemed  to 
represent  it  (New  Market  i'.  Smart,  45  N.  H. 
87;  Pawlet  v.  Clark,  9  Cranch  (U.  S.)  292, 
3  L.  ed.  735;  Terrett  v.  Taylor,  9  Cranch 
(U.  S.)  43,  3  L.  ed.  650)  ;  to  take  upon  him- 
self the  person  of  the  church,  and  as  such 
when  inducted  into  office  became  seized  of  the 
church  property,  including  the  glebe,  the 
church  edifice,  tithes,  and  oblations,  but  he 
was  seized  only  in  right  of  the  church,  and 
had  no  power  of  alienation  beyond  the  time 
of  his  ministry,  and  therefore  on  his  resigna- 
tion, death,  or  deprivation,  the  freehold  was 
said  to  be  in  abeyance  until  his  successor  was 
inducted  into  office  (New  Market  v.  Smart, 
45  N.  H.  87). 

Grants  or  reservations  in  royal  charters 
see  Cilley  v.  Cayford,  Smith  (N.  H.)  150; 
People  V.  Trinity  Church,  22  N.  Y.  44:  Vic- 
tory v.  Wells,  39  Vt.  488;  Pawlet  r.  Clark, 
9  Cranch  (U.  S.)  292,  3  L.  ed.  735. 

Other  decisions  construing  special  pro- 
visions in  deeds,  gifts,  and  grants  to  re- 
ligious societies  see  Ebbinghaus  v.  Killian,  1 
Mackey  (D.  C.)  247;  ChVist  Cliurch  r.  Sa- 
vannah, 82  Ga.  656,  9  S.  E.  537;  Brown  r. 
Monroe,  80  Ky.  443;  Hamblett  v.  Bennett.  6 
Allen  (Mass.)'  140;  Howard  v.  Havward,  10 
Mete.  (Mass.)  408;  Fourth  Parish  i\  Root.  IS 
Pick.  (Mass.)  318;  Upper  Nvack  INT.  E.  Church 
r.  Bennett  73  Hun  (N.  Y.)  585.  20  N.  Y.  Suppl. 
341;  Attv.-Con.  r.  Reformod  PnUostant  Dutch 
Church,  33  Barb.   (N.  Y.)   30o   \ai}irmcd  in 
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to  the  trustees  of  a  religious  society  and  their  successors,  for  the  use  of  the  society, 
is  good,'^  and  whether  the  trustees  are  a  corporation  or  not  is  immaterial  so  long 
as  they  are  a  legal  body  capable  of  taking  estates  by  grant."  But  a  deed  con- 
veying real  estate  to  certain  named  individuals,  not  as  trustees  of  any  incorporated 
rehgious  society,  nor  to  their  successors  in  office,  does  not  pass  the  title  to  parties 
who  claim  to  be  such  successors. '^^  Under  some  statutes  where  the  legal  corpora- 
tion consists  of  the  trustees  and  does  not  include  the  congregation,  the  trustees 
hold  the  legal  title  to  the  church  property  in  trust  for  the  congregation,'^  and 
each  member  of  the  church  becomes  entitled  to  a  beneficial  interest  in  the  prop- 


36  N.  Y.  452];  Eobertson  Bullions,  9  Barb. 
(N.  Y.)  64  [affirmed  in  11  N.  Y.  243];  Cam- 
mever  v.  United  German  Lutheran  Churches, 
2  Sandf.  Ch.  (N.  Y.)  186;  Read  r.  St.  Am- 
brose Church,  137  Pa.  St.  320,  20  Atl.  1002, 
11  L.  R.  A.  727;  M^gill  v.  Brown,  16  Fed. 
Gas.  No.  8,952,  Brightly  (Pa.)  346. 

76.  Judd  V.  Woodruff,  2  Root  (Conn.) 
298. 

77.  Judd  v.  Woodruff,  2  Root  (Conn.)  298. 
Deeds,  donations,  and  grants  to  towns  and 

parishes. —  In  Massachusetts  and  others  of 
Ihe  New  England  states  it  was  formerly  held 
that  lands  granted  to  a  town  for  the  use  of 
the  ministry  vested  in  the  town  in  its  paro- 
chial capacity.  Richardson  v.  Brown,  6  Me. 
355;  New  Market  v.  Smart,  45  N.  H.  87. 
And  land  given  to  a  town  for  the  use  of  the 
ministry  might,  with  the  leave  of  the  legis- 
lature and  consent  of  all  parties  interested, 
be  appropriated  to  the  support  of  several  min- 
isters settled  over  distinct  portions  of  the  in- 
habitants of  the  town  (Lanesborough  Cong. 
Soc.  V.  Curtis,  22  Pick.  (Mass.)  320;  Hum- 
phrey V.  Whitney,  3  Pick.  (Mass.)  158),  and 
lipon  the  erection  or  incorporation  of  the  first 
parish  in  the  town,  the  lands  vested  in  tlie 
parish,  which  succeeded  to  the  parochial 
rights  and  duties  before  belonging  to  the  town 
(SedgAvick  v.  Pierce,  2  Root  (Conn.)  431; 
Wells  V.  Heath,  10  Gray  (Mass.)  17;  Med- 
ford  First  Parish  r.  "  Medford,  21  Pick 
(Mass.)  199;  Shrewsburv  First  Parish  r. 
vSmith,  14  Pick.  (Ma?s.)  297;  Milton  v.  Mil- 
ton First  Cong.  Parish,  10  Pick.  (IMass  ) 
447;  Newmarket  r.  Smart,  supra).  ^^Hiere 
lands  were  held  by  the  town  in  its  parochial 
capacity,  the  proceeds  of  the  sale  of  such  lands 
were  also  held  by  .the  town  in  like  capacity; 
and  upon  the  separate  organization  of  a 
parish,  the  parish  succeeded  to  all  the  paro- 
chial property  of  the  town  (Winthrop  r.  Win- 
throp,  1  Me."  208;  Tobev  r.  Wareham  Bank, 
13  Mete.  (Mass.)  440;  Ludlow  r.  Sikes,  19 
Pick.  (Mass.)  317),  and  a  poll  parish 
was  held  to  be  within  the  rule  (Sutton  First 
Parish  v.  Cole,  8  Mass.  96).  The  first  parish, 
which  was  the  successor  of  a  town  in  its 
parochial  capacity,  might  maintain  trespass 
against  a  stranger  for  plowing  up  land  used 
for  purposes  incidental  to  the  place  of  worship, 
such  land  having  been  appropriated  for  the 
purpose  by  the  town  (Shrewsbury  First 
Parish  r.  Smith,  supra).  Real  estate  orig- 
inally granted  to  a  parish,  upon  the  subse- 
quent incorporation  of  the  parish  into  a  town, 
passed  to  and  was  held  bv  the  new  corpora- 
tion (Lakin  v.  Ames,  10  Cush.  (Mass.)  198), 
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unless  prior  to  such  incorporation  a  new 
religious  society  was  formed  therein,  recog- 
nized by  statute  as  an  independent  organiza- 
tion and  its  members  therefore  exempted  from 
taxation  in  the  original  parish  (Essex  v.  Low, 
5  Allen  (Mass.)  595).  If  the  town  was  sub- 
sequently divided  into  parishes,  such  property 
reverted  to  the  original  parish  unless  in  the 
meantime  it  had  been  exclusively  appropri- 
ated to  the  use  of  the  town  in  its  municipal 
capacity,  but  property  held  by  the  town  in 
its  municipal  capacity  remained  still  that  of 
the  town  after  the  separation  of  the  parish 
(Lakin  v.  Ames,  supra),  and  after  a  grant 
of  land  to  a  town  for  the  use  of  the  ministry, 
if  the  town  was  divided,  and  such  land  fell 
witliin  the  boundaries  of  the  new  town,  the 
title  to  the  land  still  remained  in  the  old 
town  (Linion  Baptist  Soc.  v.  Candia,  2  N.  H. 
20).  Lands  thus  given  and  appropriated  were 
held  by  the  minister  of  the  parish  as  an  es- 
tate in  fee  simple  in  him  and  his  successors 
(Bucksport  V.  Spofford,  12  Me.  487;  Brown 
V.  Porter,  10  Mass.  93;  Brunswick  First 
Parish  v.  Dunning,  7  Mass.  445 ;  Weston  V. 
Hunt,  2  Mass.  500),  the  first  appointed  min- 
ister and  liis  successors  taking  the  same,  upon 
a  regular  settlement  and  ordination  (Bucks- 
port  V.  Spofford,  supra;  Brown  v.  Porter, 
supra;  Williams  v.  North  Hero,  46  Vt.  301; 
Dow  V.  Hinesburgh,  2  Aik.  (Vt.)  18;  Sheldon 
r.  Goodsel,  1  Aik.  (Vt.)  225.  See  also  Bisbee 
r.  Evans,  4  Me.  374;  Williams  v.  North  Hero, 
46  Vt.  301),  as  a  sole  corporation  (Bucks- 
port  V.  Safford,  supra;  Emerson  v.  Wiley,  10 
Pick.  (Mass.)  317;  Brown  i'.  Porter,  supra; 
Brunswick  First  Parish  v.  Dunning,  supra; 
Weston  V.  Hunt,  supra ) .  But  he  held  the 
lands  in  the  right  of  the  parish  or  church, 
and  on  his  resignation  or  death  the  fee  was 
in  abeyance  until  there  was  a  successor,  the 
parish  or  church,  during  the  vacancy,  having 
the  custody,  and  being  entitled  to  the  profits 
of  the  parsonage.  Boothbay  First  Parish  v. 
Wvlie,  43  Me.  387;  Cheever  v.  Pearson,  16 
Pick.  (Mass.)  266;  Brunswick  First  Parish 
V.  Dunning,  supra;  Brown  v.  Porter,  supra; 
Weston  r.  Hunt,  supra;  Terrett  v:  Taylor,  9 
Cranch  (U.  S.)  43,  3  L.  ed.  650.  This  tenure 
might  be  changed  by  alienation,  which  might 
be  made  effectual  by  the  minister,  with  the 
assent  of  his  tow  'or  parish.  Bucksport  v. 
Spofford,  supra. 

78.  Isaac  v.  Emory,  64  Md.  333,  1  Atl. 
713. 

79.  Brunnenmever  r.  Buhre,  32  111.  183; 
Fair  v.  Bloomingdale  First  M.  E.  Qhurch,  5T 
N.  J.  Eq.  496,  42  Atl.  166. 
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erty  of  the  church  so  long  as  his  or  her  connection  or  membership  continues.^** 
Under  others,  incorporated  rehgious  societies  are  aggregate  corporations,  and 
whatever  property  they  acquire,  whether  it  be  real  or  personal,  is  vested  in  interest 
in  the  body  corporate;  and  while  the  officers  have  it  under  their  control  or 
dominion,  whatever  possession  they  have,  is  the  possession  of  the  artificial  person 
whose  agents  they  are.^^  Where  the  statute  provides  that  the  trustees  and  their 
successors  can  acquire  and  hold  lands  only  in  the  name  of  the  corporation,  a  deed 
to  several  individuals  by  name,  trustees  of  the  corporation,  vests  the  title  of  the 
premises  in  the  trustees  individually,  and  not  in  the  corporation;  but  where  a 
conveyance  is  made  to  trustees  without  naming  them  the  title  vests  in  the  corpora- 
tion named  in  the  deed.^^  In  the  absence  of  a  declared,  or  at  least  clearly  implied, 
trust,  the  trustees  of  an  incorporated  religious  society  do  not  hold  the  property 
for  any  church  in  general,  nor  for  the  benefit  of  any  peculiar  doctrines  or  tenets 
of  faith  and  practice  in  religious  matters,  but  solely  for  the  society  or  congregation 
whose  officers  they  are.^^ 

b.  Conditions  and  Reversion  Upon  Breach.  A  gift  or  grant  to  a  religious 
society  may  be  conditional  if  the  condition  be  not  inconsistent  with  the  gift  or 
grant  and  its  avowed  object, and  breach  of  a  condition  works  a  forfeiture  of  the 
estate,  and  the  grantor  has  a  right  to  enter  or  to  bring  his  action  to  recover  the 
estate. But  the  right  to  enter  for  condition  broken  is  a  right  which  can  be  exer- 
cised only  by  the  grantOr  or  his  heirs,  and  if  he  alienates  the  right  the  condition 
is  gone,^^  and,  in  the  absence  of  a  provision  to  that  effect  in  a  deed  or  grant  to  a 
religious  society,  it  is  held  that  no  subsequent  violation  of  the  trust  upon  which 
the  property  is  held  will  revest  either  the  legal  or  equitable  title  in  the  donoro  or 
grantors,    although  a  palpable  breach  of  trust  may  form  a  proper  ground  for 


80.  Brunnenmeyer  v.  Buhre,  32  111.  183; 
Ferraria  v.  Vasconcellos,  31  111.  25;  Shannon 
V,  Frost,  3  B.  Mon.  (Ky.)  253. 

81.  People  V.  Fulton,  11  N.  Y.  94;  Cooper 
V.  Sandy  Hill  First  Presb.  Church,  32  Barb. 
(N.  Y.)  222. 

A  bequest  to  the  consistory  of  the  Dutch 
reformed  church  is  in  effect  a  bequest  to 
the  church  corporation  itself.  Prattsville  Re- 
formed Dutch  Church  v.  Brandow,  52  Barb. 
(N.  Y.)  228. 

By  the  statutes  of  Massachusetts  and 
Pennsylvania  religious  societies  have  many 
of  the  capacities  of  corporations,  and  a  grant 
to  the  members  of  such  a  society,  where  the 
purpose  is  to  promote  the  charity  for  which 
the  society  was  organized,  is  a  grant  to  the 
society  itself.  Hamblett  v.  Bennett,  8  Allen 
140;  Krauczunas  v.  Hoban,  221  Pa.  St.  213, 
70  Atl.  740;  Brown  v.  Lutheran  Church,  23 
Pa.  St.  495. 

82.  People  v.  Fulton,  11  N.  Y.  94. 
Although  called  trustees,  they  do  not  hold 

property  in  trust  for  the  corporation  or  the 
religious  society;  the  name  is  simply  the  title 
of  their  office,  and  their  position  respecting 
the  corporate  property  would  be  the  same  if 
they  were  denominated  directors  or  managers. 
Tlieir  right  to  intermeddle  is  an  authority, 
and  not  an  estate  or  title.  People  r.  Fulton, 
11  N.  Y.  94. 

83.  Cairns  v.  Hay,  21  N.  J.  L.  174. 

But  a  court  of  equity  will  construe  the 
property  to  be  held  in  trust  for  the  religious 
society.  Visitors  M.  E.  Church  v.  Town,  47 
N.  J.  Fq.  400,  20  Atl.  488. 

84.  Keith,  etc.,  Coal  Co.  v.  Bingham,  97 
Mo.  196,  10  S.  W.  32. 


85.  Calkins  v.  Cheney,  92  111.  463;  Harper 
V.  Straws,  14  B.  Mon.  (Ky.)  48. 

86.  Tomlin  v.  Blunt,  31  111.  App.  234, 
holding  that  a  condition  in  a  conveyance  of 
property  to  trustees  of  a  certain  denomination 
for  "  church  purposes  "  that  the  church  build- 
ing is  to  be  open  "  to  all  evangelical  orders  of 
Christians."  when  not  in  use  by  said  denomi- 
nation is  not  repugnant  to  the  grant. 

The  words  "  upon  condition  "  are  appropri- 
ate words  for  creating  a  condition,  but  they 
do  not  of  necessity  create  such  an  estate,  and 
may  import  a.  trust.  Neely  v.  Hoskins,  84 
Me.  386,  24  Atl.  882;  Mills  v.  Davison,  54 
N.  J.  Eq.  659,  35  Atl.  1072,  55  Am.  St.  Rep. 
594,  35  L.  R.  A.  113. 

The  words  "  in  trust  nevertheless,  and 
upon  condition  always "  to  use  the  prem- 
ises for  public  worship,  in  a  deed  of  land  to 
a  religious  society,  do  not  necessarily  create 
a  condition,  although  they  may  import  a  trust. 
Sohier  v.  Boston  Trinity  Church,  109  Mass.  1. 

If  the  condition  is  a  condition  subsequent, 
the  title  vests  at  once  in  the  society,  subject 
to  be  divested  if  the  condition  is  not  per- 
formed. Tappan's  Appeal,  52  Conn.  412;  Van 
Home's  Petition,  IS  R.  I.  389,  28  Atl. 
341. 

If  the  condition  is  a  continuing  one,  the 
fund  will  be  retained  in  court,  and  the  in- 
come paid  over  to  the  society  as  long  as  the 
condition  is  complied  with.  In  re  Robinson, 
[1892]  1  Ch.  95,  61  L.  J.  Ch.  17,  66  L.  T. 
Rep.  N.  S.  81,  40  Wklv.  Rep.  137. 

87.  Scott  r.  Stipe,  12  Tnd.  74. 

88.  Craig  r.  Frnnklin  Countv,  58  IVFe.  479. 

89.  Coodo  r.  Morherson,  51  ls\o.  126;  Car- 
den  St.  Reformed  Protestant  Dutch  Church  ^^ 
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application  to  a  court  of  equity,  on  the  part  of  the  parties  interested,  to  compel 
a  due  execution  of  the  trust;  but  where  land  is  deeded  in  trust  for  the  use  of  a 
church  so  long  as  used  for  that  purpose,  and  no  longer,  it  revests  in  the  grantor 
upon  a  breach  of  the  trust, and  in  some  states  it  is  held  that  a  grant  of  land  to 
a  church  society  for  the  use  and  purpose  of  a  church  is  a  grant  for  that  special 
purpose,  and  when  that  fails  the  land  reverts  to  the  donor  or  his  heirs. 

e.  Trusts  —  (i)  iN  GENERAL.  Grantees  of  property  for  the  use  of  an  unin- 
corporated religious  society  are  trustees  only  as  the  trust  deed  makes  them  such. 
They  have  a  freehold  estate  in  the  premises  of  such  a  duration  as  is  necessary 
to  effect  the  purposes  of  the  trust. A  gift  of  lands  made  to  trustees  to  the  use 
of  a  certain  religious  society,  and  such  as  may  succeed  them,  forever,  holding 
the  same  principles,  is  not  merely  to  the  society  then  existing;  but  if  that  ceases 
to  exist,  or  to  be  of  the  same  faith,  the  gift  is  then  to  any  other  society  holding 
the  same  faith,  wjiich  may  succeed  them.^*  A  deed  to  a  bishop  for  the  benefit 
of  the  church,  "and  to  his  successors  and  assigns  forever,"  vests  a  fee-simple 
title  in  such  bishop,  in  trust  for  the  church,  in  the  absence  of  any  condition  sub- 
sequent, either  expressed  or  implied ;  but  the  trust  attaches  to  the  ofhce  of  bishop, 
and  not  to  the  person,  and  therefore  passes  to  his  successor. Where  property 
has  been  given  in  trust  for  a  church  not  incorporated,  it  is  competent  for  any 
person  belonging  to  that  church  on  behalf  of  himself  and  others  entitled  to  the 
use  of  the  property,  to  come  into  a  court  of  equity  to  enforce  the  execution  of 
the  trust,    and  if  the  church  consists  of  various  congregations,  any  one  or  more 


Mott,  7  Paige  (N.  Y.)  77,  32  Am.  Dec.  613; 
Gabert  v.  Olcott,  (Tex.  Civ.  App.  1893)  22 
S.  W.  28G;  Strong  v.  Doty,  32  Wis.  381. 

90.  Strong  v.  Doty,  32  Wis.  381. 

91.  Henderson  v.  Hunter,  59  Pa.  St.  335. 
Where  land   on   v/hich   a  meeting-house 

stands  is  conveyed  for  that  use,  total  aban- 
donment of  such  use  will  be  a  breach  of  the 
trust,  although  the  house  continues  to  stand, 
and  has  been  put  to  no  other  use.  Howe  r. 
Jericho  School  Dist.  No.  3,  43  Vt.  282. 

Long  continued  delay  to  rebuild  a  church 
or  to  take  any  measures  to  do  so  is  strong 
evidence  of  a  discontinuance  of  the  intended 
use,  but  not  conclusive.  Howe  v.  Jericho 
School  Dist.  No.  3,  43  Vt.  282,  holding  that 
lack  of  repairs  is  evidence  of  the  same  char- 
acter but  still  less  conclusive. 

Evidence  held  not  to  show  abandonment  of 
premises  by  society  see  Summit  Reformed 
Dutch  Church  v.  Harder,  12  N.  Y.  Suppl. 
297. 

92.  Newington  Cong.  Soc,  etc.  v.  Newing- 
ton,  53  N.  H.  595;  Gumbert's  Appeal,  110 
Pa.  St.  496,  1  Atl.  437. 

93.  Burrows  v.  Holt,  20  Conn.  459;  Craig 
V.  Franklin  County,  58  Me.  479;  Warner  v. 
BoAvdoin  Square  Baptist  Soc,  148  Mass.  400, 
19  N.  E.  403;  Maverick  Cong.  Soc.  v.  Love- 
joy,  6  Allen  (Mass.)  183;  Atty.-Gen.  v.  Fed- 
etr'al  St.  Meeting-House,  3  Grav  (Mass.)  1; 
Little  V.  Willford,  31  Minn.  173,  17  N.  W. 
282;  Atty.-Gen.  v.  Dublin,  38  N.  H.  459. 

Necessity  of  writing  in  creation  of  trust. — 
Under  the  statute  of  frauds  no  special  trust 
concerning  church  lands  can  be  proved  by 
parol,  no  trust  having  been  declared  in  writ- 
ing. Hennessey  v.  Walsh,  55  N.  H.  515.  But 
the  statute  applies  only  to  express  trusts  and 
not  to  trusts  resulting  from,  or  created  by, 
operation  of  law.    Fink  v.  Umscheid,  40  Kan. 
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271,  19  Pac.  623,  2  L.  R.  A.  146.    And  it 

has  been  held  that  the  reenactment  of  an  act 
for  the  incorporation  of  religious  societies, 
without  reenacting  the  statute  of  frauds,  may 
be  regarded  as  a  modification  or  amendment 
of  the  statute  of  frauds,  so  far  as  to  make 
a  use  or  trust  in  favor  of  a  religious  society 
an  exception  to  the  provision  of  the  statute 
of  frauds,  v/hich  requires  that  declarations  of 
trust  shall  be  in  writing.  Church  of  Redemp- 
tion V.  Grace  Church,  6  Hun  (N.  Y.)  166 
[modified  in  68  N.  Y.  570]  ;  Voorhees  v.  Am- 
sterdam Presb.  Church,  8  Barb.  (N.  Y.)  135. 

Construction  of  instrument  creating  charity 
see  Charities,  6  Cyc.  949  et  seq. 

Effect  of  dissolution  of  society  see  infra, 
XII. 

94.  Potter  v.  Thornton,  7  R.  I.  252.  See 
Newman  v.  Proctor,  10  Bush  (Ky.)  318. 

95.  Antones  v.  Eslava,  9  Port.  (Ala.) 
527;  Georgetown  Methodist  Soc.  v.  Bennett, 
39  Conn.  293;  Church  of  Redemption  v.  Grace 
Church,  6  Hun  (N.  Y.)  166;  Olcott  v.  Gabert, 
86  Tex.  121,  23  S.  W.  985  [affirming  (Civ. 
App.  1893)  22  S.  W.  286]. 

A  deed  of  land  to  a  bishop,  and  his  heirs 
and  assigns  forever,  and  not  to  him  and  his 
successors,  "  in  trust  for  the  Catholic  com- 
munity, for  the  purpose  of  a  free  burial 
ground,"  operates  to  give  him  an  estate  in 
fee;  and  he  may  therefore  maintain  a  writ 
of  entry  for  the  land  against  the  cestuis  que 
trustent.  Fitzpatrick  v.  Fitzgerald,  13  Gray 
Mass.  400. 

96.  Beckwith  v.  St.  Philip's  Parish,  69  Ga. 
564;  Moore  v.  Gross,  54  Iowa  248,  6  N.  W. 
290;  Scott  V.  Thompson,  21  Iowa  599. 

97.  Newburgh  Associate  Reformed  Church 
i\  Princeton  Theological  Seminary,  4  N.  J. 
Eq.  77;  Liggett  v.  Ladd,  17  Greg.  89,  21  Pac. 
133;  Beaver  v.  Filson,  8  Pa.  St.  327. 
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of  such  congregations  being  incorporated,  may  in  like  manner  enforce  the  execu- 
tion of  the  trust. 

(ii)  Construction.  The  intention  of  the  donors  is  the  criterion  by  which 
to  determine  the  purposes  to  which  the  property  of  a  church  has  been  dedicated/^ 
and  in  ascertaining  the  intention  the  language  of  the  conveyance,  if  clear  and 
unequivocal,  is  conclusive;^  but  if  the  language  is  indefinite,  extrinsic  evidence, 
such  as  the  faith  of  the  donor,  or  that  actually  taught  by  his  donees,  and  the  cir- 
cumstances under  which  the  gift  was  made,  is  admissible  in  ascertaining  the 
intention.^ 

(ill)  Effect  of  Subsequent  Incorporation — (a)  In  General.  The 
English  statute  of  uses  ^  does  not  apply  to  trusts  for  religious  purposes ;  and  by 
the  subsequent  incorporation  of  the  beneficiary  the  legal  title  is  not  divested  from 
the  trustees  and  vested  in  the  corporation.^  But  in  some  states  the  statute  of 
uses  has  been  repealed  and  in  lieu  thereof  statutes  have  been  enacted  providing 
in  substance  that  where  property  has  been  conveyed  for  the  use  of  an  unincorporated 
religious  society,  and  such  society  is  afterward  incorporated,  the  legal  title  to 
such  property  shall  become  vested  in  the  corporation,  the  effect  of  such  a  statute 
being  to  place  in  the  corporation  itself  the  title  to  all  property  conveyed  to  trustees 
for  its  use.^    So  where  the  design  is  simply  to  have  property  held  in  trust  until 


98.  Newbiirgh  Associate  Reformed  Church 
V.  Princeton  Theological  Seminary,  4  N.  J. 
Eq.  77;  Carskadon  v.  Torreyson,  17  W.  Va. 
43. 

99.  People  v.  Steele,  2  Barb.  (N.  Y.)  397; 
Miller  v.  Gable,  2  Den.  (N.  Y.)  492. 

1.  People  V.  Steele,  2  Barb.  (N.  Y.)  397; 
Miller  v.  Gable,  2  Den.  (N.  Y.)  492. 

2.  Miller  v.  Gable,  2  Den.  (N.  Y.)  492. 
The  religious  tenets  of  a  donor  in  trust  to 

a  religious  corporation  may  be  shown,  as  well 
as  other  circumstances,  to  aid  in  the  construc- 
tion of  ambiguous  provisions.  Eobertson  i^. 
Bullions,  11  N.  Y.  243;  Kniskern  v.  Lu- 
theran Churches,  1  Sandf.  Ch.  (N.  Y.) 
439. 

The  circumstances  surrounding  the  making 
and  accepting  of  the  conveyance  may  be  in- 
quired into  for  the  purpose  of  ascertaining 
the  object  of  the  trust.  Iowa  City  First  Con- 
stitutional Presb.  Church  v.  Iowa  City  Cong. 
Soc,  23  Iowa  567. 

The  corporate  or  denominational  name  in 
connection  with  the  contemporaneous  acts  of 
the  corporators  may  be  resorted  to,  in  order 
to  limit  and  define  the  trust  in  respect  to  doc- 
trines usually  considered  fundamental,  such 
as  those  in  dispute  between  trinitarians  and 
unitarians  (Hale  v.  Everett,  53  N.  H.  9,  16 
Am.  Rep.  82;  People  v.  Steele,  2  Barb. 
(N.  Y.)  397;  Miller  v.  Gable,  2  Den.  (N.  Y.) 
492),  but  not  as  to  lesser  shades  of  doctrine 
(Attv.-Gen.  v.  Dublin,  38  N.  H.  459;  Miller 
t'.  Gable,  2  Den.  (N.  Y.)  492). 

Parol  evidence  is  admissible  to  point  out 
M^hpt  t^iG  donee  intended.  Ayres  v.  Weed,  16 
Ccnn.  291. 

3.  St.  27  Henry  VIII. 

4.  Beckwith  r.  St.  Philip's  Parish,  69  Ga. 
564.  But  see  Craig  v.  Franklin  County,  58 
Me.  470. 

Abeyance. —  Land  may  be  granted  at  com- 
mon law  to  pious  uses  before  there  is  a 
grantee  in  being  competent  to  take  it;  and 
in  the  meantime  the  fee  is  in  abeyance.  Mil- 
ler V.  Chittenden,  2  Iowa  315;  Shapleigh  v. 


Pilsbury,  1  Me.  271  (holding  that  if  lands  be 
granted  for  pious  uses  to  a  corporation  not 
in  esse,  the  right  to  the  possession  and  cus- 
tody remains  in  the  grantor  until  the  corpora- 
tion intended  shall  come  into  existence,  and  if, 
in  the  meantime,  there  be  a  disseizin,  the 
grantor  may  maintain  a  writ  of  entry  count- 
ing upon  his  own  seizin;  but  cannot  resume 
the  grant  nor  alienate  the  lands  without  such 
consent  as  is  necessary  for  the  alienation  of 
church  property)  ;  Pawlet  v.  Clark,  9  Cranch 
(U.  S.)  292,  3  L.  ed.  735. 

5.  Sand  Creek  Christian  Church  v.  Church  of 
Christ,  219  111.  503,  76  N.  E.  703;  Dubs  v.  Egli, 
167  111.  514,  47  N.  E.  7e6;  Dearborn  First 
Evangelical  Lutheran  Church  v.  Rechlin,  49 
Mich.  515,  14  N.  W.  502;  Newmarket  v. 
Smart,  45  N.  H.  87;  Atty.-Gen.  v.  Dublin, 
38  N.  H.  459;  Robertson  v.  Bullions,  11 
N.  Y.  243  iaffir^ning  9  Barb.  64];  Van 
Deuzen  v.  Ft.  Edward  Presb.  Church.  4  Abb. 
Dec.  (N.  Y.)  465,  3  Keyes  550,  3  Transcr. 
App.  39 ;  Voorhees  v.  Amsterdam  Presb. 
Church,  8  Barb.  (N.  Y.)  135,  5  How.  Pr.  58; 
Summit  Reformed  Dutch  Church  v.  Harder, 
12  N.  Y.  Suppl.  297;  Garden  St.  Reformed 
Protestant  Dutch  Church  r.  IMott,  7  Pai^je 
(N.  Y.)  77,  32  Am.  Dec.  613;  Hartford  First 
Baptist  Church  v.  Witherell.  3  Paiqe  (N.  Y. ) 
296,  24  Am.  Dec.  223;  South  Ba]^tist  Church 
V.  Yates,  Hoffm.  (N.  Y.)  142;  Cammeyer  v. 
United  German  Lutheran  Churches,  2  Sandf. 
Ch.  (N.  Y.)  186. 

If  a  grant  is  made  to  individuals  for  the 
use  of  an  unincorporated  church,  the  persons 
to  whom  the  grant  is  made  stand  seized  to  the 
use,  and  wlien  the  elmrch  receives  legal  capac- 
ity to  take  and  liold  the  real  estate,  tlie 
statute  oxcciiios  the  possession  to  the  use.  and 
the  estate  vcst^^.  ^Miller  v.  Chittenden,  4  Iowa 
252;  Selienectadv  Dutch  Cluirch  l\  Veeder,  4 
Wend.  (N.  Y.)  494. 

A  subscription  made  at  the  formation  of  a 
religious  society,  but  before  its  incorporation, 
for  tlio  use  and  benefit  of  the  society,  and  to 
carry  out  its  objects,  is  presumed  legal,  in  the 
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an  ascertained  society,  religious  in  character,  shall  become  a  corporate  entity, 
capable  of  taking  it,  the  purposes  of  the  trust  are  accomplished  by  the  conveyance 
to  the  corporation  and  the  trust  terminates.^ 

(b)  Conveyance  by  Trustees.  Where  one  becomes  trustee  of  property  con- 
veyed for  the  use  of  an  unincorporated  religious  society,  which  afterward  becomes 
incorporated,  he  will  be  compelled  to  execute  a  conveyance  to  the  corporation,'' 
notwithstanding  a  claim  by  the  trustee  against  the  society.^  But  on  a  bill  to 
compel  conveyance,  debts  incurred  by  the  trustees  in  good  faith  and  in  the  exer- 
cise of  reasonable  prudence  should  be  allowed  them.*^  Under  a  statute  which 
vests  in  the  corporation  itself  title  to  all  property  conveyed  to  trustees  for  its 
use,  a  bill  in  equity  to  compel  the  conveyance  of  the  land  to  the  corporation  is 
unnecessary ;  but,  if  only  for  the  convenience  of  a  recorded  title,  the  court  may 
properly  be  applied  to  for  the  purpose  of  procuring  a  conveyance  from  the  trustee/^ 

(iv)  Appointment  and  Removal  of  Trustees.  Where  a  person  con- 
veys land  in  fee,  to  persons  whom  he  names,  for  the  use  of  a  particular  unincor- 
porated religious  body,  the  trustees  are  not  removable  at  the  will  of  the  cestuis 
que  trustent  and  without  cause  shown. If  the  consideration  was  paid  by  the 
church,  a  court  of  equity  will,  upon  proper  application,  fill  vacancies  in  the  board 
of  trustees  by  appointing  such  persons  as  the  church  may  select;  but  if  paid  by 
the  trustees,  the  legal  title  is  in  them,  and  no  appointment  is  necessary. If 
the  conveyance  provides  that  vacancies  shall  be  filled  in  a  certain  manner,  such 
provision  is  the  law  of  the  trust,  and  must  be  complied  with.^^  In  some  states 
the  appointment,  change,  and  removal  of  church  trustees  is  provided  for  by 
statute. 

B.  Control,  Use,  and  Disposition  —  l.  Control  and  Use.*^^  The  majority 
of  the  members  or  corporators  of  a  religious  society  or  corporation  may  as  a  general 


absence  of  evidence  to  the  contrary;  and  upon 
the  subsequent  incorporation  of  the  society, 
under  Laws  (1813),  c.  60,  §  4,  the  trustees 
became  vested  with  the  right  to  collect  the 
subscription.  Westfield  Reformed  Protestant 
Dutch  Church  v.  Brown,  4  Abb.  Dec.  (N.  Y.) 
31,  24  How.  Pr.  76  [affirming  29  Barb.  335, 
17  How.  Pr.  287]. 

Possession  of  corporation  presumed. —  Land 
deeded  to  trustees  of  a  church  society  will,  on 
the  society  becoming  incorporated,  and  a 
church  edifice  being  erected  thereon,  and 
used  for  religious  services,  be  presumed  to  be 
in  the  possession  of  the  corporation,  although 
control  is  not  assumed  by  any  formal  act  or 
resolution.  Sanchez  r.  Grace  M.  E.  Church, 
114  Cal.  295,  46  Pac.  2. 

6.  Centenary  M.  E.  Church  v.  Parker,  43 
N.  J.  Eq.  307,  12  Atl.  142. 

7.  Earle  r.  Wood,  8  Cush.  (Mass.)  43a. 

8.  Beatty  v.  Henry,  10  Phila.  (Pa.)  35; 
Fourth  LTniversalist  Parish  r.  Wensley,  5 
Wkly.  Notes  Cas.  (Pa.)  273.  See  also  New- 
myer's  Appeal,  72  Pa.  St.  121. 

9.  Bradbury  v.  Birchmore,  117  Mass.  569. 

10.  Dearborn  First  Evangelical  Lutheran 
Church  V.  Rechlin,  49  Mich.  515,  14  N.  W. 
502. 

11.  South  Baptist  Church  v.  Yates,  Hoffm. 
(N.  Y.)  142. 

Presumption  as  to  conveyance. — After  lapse 
of  time,  trustees  holding  lands  for  a  religious 
society  which  was  subsequently  incorporated 
for  the  purpose  of  holding  the  lands  in  ques- 
tion, which  lands,  by  the  charter,  were  also 


confirmed  in  the  church,  will  be  presumed  to 
have  conveyed  to  the  incorporated  church 
those  lands,  it  having  always  enjoyed  and 
possessed  them.  Garden  St.  Reformed  Prot- 
estant Dutch  Church  v.  Mott,  7  Paige  (N.  Y.) 
77,  32  Am.  Dec.  613. 

12.  Peabody  r.  Lynn  Eastern  Methodist 
Soc,  5  Allen  (Mass.)  540;  Bouldin  v.  Alex- 
ander, 15  Wall.  (U.  S.)  131,  21  L.  ed.  69. 

Evidence  held  insufficient  to  justify  removal 
see  Determann  v.  Luehrsmann,  74  Iowa  275, 
37  N.  W.  330. 

13.  Draper  v.  Minor,  36  Mo.  290. 

14.  Draper  v.  Minor,  36  Mo.  290. 

15.  Savage  v.  Fortner,  2  Chest.  Co.  Rep. 
(Pa.)  271. 

16.  See  the  statutes  of  the  several  states. 
And  see  Shannon  v.  Frost,  3  B.  Mon.  (Ky.) 
253;  Wade  v.  Hancock,  76  Va.  620. 

Where  the  trusts  specified  in  the  trust 
deed  are  inoperative,  persons  appointed  trus- 
tees of  a  religious  society  to  fill  supposed  va- 
cancies obtain  no  right  or  title  to  the  prop- 
ertv  conveyed.  Carskadon  v.  Torreyson,  17 
W.'Va.  43. 

Collateral  inquiry  into  validity  of  appoint- 
ment.—  The  legality  and  validity  of  the  ap- 
pointment of  trustees  by  the  court  on  said 
question  cannot  be  drawn  in  question  col- 
laterally in  an  action  of  ejectment  by  them, 
against'  the  former  trustees  removed,  to  re- 
cover the  trust  propertv.  Kreglo  v.  Fulk,  3 
W.  Va.  74. 

17.  As  affected  by  division  or  schism  of 
society  see  infra,  VIII,  B,  4. 


*  By  Edward  C.  Ellsbree. 
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rule  direct  or  control  the  disposition  of  its  property/^  unless  the  terms  of  the 
trust  deed  or  bequest  are  so  explicit  as  to  control  this  right;  but  the  acts  of  such 
majority,  to  be  binding,  must  be  conformable  to  the  laws  and  principles  of  the 
church  or  to  the  charter  of  the  corporation,  or  they  are  of  no  effect  against  a  dis- 
senting minority. ^'^    The  society,  or  its  trustees,  has  the  right  to  regulate  the 


18.  Hubbard  v.  German  Catholic  Cong.,  34 
Iowa  31;  St.  Andrew's  Church  v.  Shaugh- 
nessy,  63  Nebr.  792,  89  N.  W.  261;  Cooper  v, 
Sandy  Hill  First  Presb.  Church,  32  Barb. 
(N.  Y.)  222;  In  re  Reformed  Dutch  Church, 
16  Barb.  (N.  Y.)  237;  Dunkle  v.  Dries,  1 
Woodw.  (Pa.)  114;  Langolf  v.  Seiberlitch,  2 
Pars.  Eq.  Cas.  (Pa.)  64. 

The  majority  of  a  church  society  having  a 
congregational  form  of  government,  without 
any  judicatory  with  revisory  po\ver,  is  ordi- 
narily entitled  to  rule,  with  respect  to  church 
property.  Poynter  v.  Phelps,  111  S.  W.  699, 
33  Ky.  L.  Rep.  887 ;  Watson  v.  Jones,  13 
Wall.  (U.  S.)  679,  20  L.  ed.  666. 

Under  the  form  of  government  applicable 
to  baptist  churches,  it  seems  that  the  control 
of  the  church  property  is  lodged  in  the  con- 
gregation or  trustees  of  the  church,  and  not 
in  the  deacons.  Drew  v.  Hogan,  26  App.  Cas. 
(D.  C.)  55. 

Under  the  rules  of  the  presbyterian  church 

the  custody  and  care  of  the  property  pertain 
to  the  trustees  for  the  uses  and  purposes  for 
which  they  hold  the  trust.  Chief  among 
these  is  the  maintenance  of  public  worship  by 
the  congregation,  and  in  so  far  as  that  pur- 
pose is  concerned,  tlie  trustees  should  respect 
the  wishes  and  action  of  the  session  as  to  the 
use  and  occupation  of  the  house  of  worship. 
Dayton  v.  Carter,  206  Pa.  St.  491,  56  Atl. 
30. 

Where  the  members  of  the  society  consti- 
tute the  corporation,  a  majority  of  such 
members  control  the  property.  Burrell  v. 
Associate  Reformed  Church,  44  Barb.  (N.  Y.) 
282;  Madison  Ave.  Baptist  Church  v.  Oliver 
St.  Baptist  Church,  1  Abb.  Pr.  N.  S.  (N.  Y.) 
214. 

Where  the  legal  corporation  consists  of 
the  trustees  and  does  not  include  the  congre- 
gation, the  trustees  hold  the  church  property 
in  trust  for  the  congregation,  and  subject  to 
its  disposition,  so  far  as  the  congregation 
acts  in  accordance  v/ith  the  church  discipline. 
Fair  v.  Bloomingdale  First  M.  E.  Church,  57 
KT.  J.  Eq.  496,  42  Atl.  166. 

In  Massachusetts,  under  statute,  no  per- 
sons but  the  trustees  have  any  part  or  voice 
in  the  corporate  doings.  A  vote  duly  passed 
by  the  trustees  is  a  vote  of  the  corporation. 
No  other  communicant  or  member  of  the  con- 
gregation can  take  part  in  the  corporate  ac- 
tion. Enos  V.  St.  John  the  Baptist  Church, 
187  Mass.  40,  72  N.  E.  253. 

Rights  of  distinct  organizations  as  joint 
owners  or  occupants. —  Where  two  or  more 
religious  societies,  by  agreement  or  under  the 
terms  of  a  particular  bequest,  jointly  use 
and  occupy  a  single  church  edifice,  the  extent 
of  their  rights  depends  upon  tlie  terms  of  the 
agreement  or  conveyance.  Sliarp  r.  Benton, 
64  S.  W.  636,  23  Ky.  L.  Rep.  876.  Thus 
where  two  congregations  had  built  a  churcli 


for  their  joint  use  in  divine  service,  and  one 
of  them,  against  the  protest  of  the  other,  and 
their  articles  of  association,  introduced  a  Sab- 
bath school  into  the  church,  equity  has  juris- 
diction to  restrain  the  latter  congregation,  as 
the  conducting  of  the  Sunday  school  is  not 
"  divine  service,"  within  the  meaning  of  sucli 
agreement.  Gass'  Appeal,  73  Pa.  St.  39,  13 
Am.  Rep.  726.  But  see  Keiffer  v.  Emrick,  2 
Leg.  Op.  (Pa.)  168,  holding  that  prayer  meet- 
ings are  "  divine  service,"  within  the  mean- 
ing of  a  contract  between  two  incorporated 
religious  societies  who  had  jointly  erected  a 
church,  providing  that  each  association  shall 
be  allowed  to  hold  "  divine  services  "  therein. 
In  such  a  case  one  corporation  will  be  en- 
joined against  bringing  in  another  society  as 
a  distinct  corporation,  although  they  will  be 
permitted  to  hire  a  preacher  in  their  own 
language,  and  to  bring  in  individuals  to  in- 
crease the  number  of  tlieir  congregation.  Cam- 
meyer  v.  United  German  Lutheran  Churches, 
4  Edw.  (N.  Y.)  223.  The  society  holding  the 
legal  title  to  the  church  edifice  is  the  proper 
custodian  thereof,  and  is  entitled  to  reason- 
able notice  of  the  time  when  other  denomi- 
nations desire  to  use  the  building,  and  may 
determine  the  right  to  its  use  as  between 
several  applicants  who  have  selected  the  same 
time  for  its  use,  and  may  also  require  that 
other  denominations  using  the  building  shall 
make  reasonable  contributions  to  keep  it  in 
repair.  Sharp  v.  Benton,  supra.  Where  the 
constitution  and  by-laws  of  a  church  corpora- 
tion composed  of  members  of  two  nationali- 
ties provide  for  alternate  use  of  the  church 
property  for  separate  services  by  members  of 
either  nationality,  members  of  one  nationality 
are  entitled  to  such  use  of  the  churcli  prop- 
erty without  application  to  the  corporate 
board  of  trustees  by  any  organized  portion 
of  the  corporate  stock-holders  or  members. 
Peterson  v.  Christianson,  18  S.  D.  470,  lOi 
N.  W.  40. 

19.  Smith  f.  Nelson,  18  Vt.  511. 

20.  Illinois. —  Brunnenmever  f.  Buhre,  32 
111.  183. 

Indiana. —  Yanthis  v.  Kemp,  (App.  1908) 
85  N.  E.  976,  86  N.  E.  451. 

Michigan. —  Fuchs  v.  Meisel,  102  Mich.  357, 
60  N.  W.  773,  32  L.  R.  A.  92. 

'New  Jersey. —  Fair^  r.  Bloomingdale  First 
M.  E.  Church,  57  N.  J.  Eq.  496,  42  Atl.  106. 

Pennsylvania. —  Langolf  r.  Seiberlitch,  2 
Pars.  Eq.  Cas.  64. 

Te^cas.— Clark  v.  Brown,  (Civ.  App.  1008) 
108  S.  W.  421. 

See  42  Cent.  Dig.  tit.  '•  Religious  Societies." 
§§  124,  126. 

Under  some  statutes,  however,  a  majority 
of  the  corporators,  without  regard  to  their 
ro^ligious  tenets,  have  tl\e  entire  control  over 
tlio  ])r(^porty  and  rovonue  of  the  eorjioration. 
Cram  /•.  Prussia  Emigrated  Evangelical  Lu- 
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use  of  the  church  edifice,  to  make  repairs,  alterations,  and  improvements,^^  or 
to  change  its  location,  and  erect  a  new  edifice  elsewhere;  but  where  the  legal 
title  to  the  church  edifice  is  vested  in  another  person  or  body,  the  congregation 
have  no  right  to  tear  it  down  for  the  purpose  of  repairing  or  rebuilding  it,  without 
the  consent  of  such  other  person  or  body."^  Where  real  estate  is  conveyed  to  a 
society  or  congregation  in  its  corporate  capacity,  and  not  in  trust  for  the  benefit 
of  the  religious  denomination  to  which  it  belongs,  it  is  not  subject  to  the  control 
of  any  ecclesiastical  judicatory. 

2.  Alienation  and  Encumbrance*  —  a.  Power  to  Convey  or  Mortgage  —  (i)  Gen- 
eral Rules.  In  the  absence  of  a  charter  of  incorporation,  the  individuals 
composing  the  congregation  are,  as  natural  persons,  competent  to  convey  their 
property;  or,  if  there  are  trustees  in  whom  it  is  vested,  they,  with  the  consent 
of  the  individuals  constituting  the  congregation,  may  convey, and  in  some 


theran  German  Soc,  36  N.  Y.  161;  Petty  v. 
Tooker,  21  N.  Y.  267. 

If  members  are  improperly  excluded  from 
the  use  of  the  church  property,  they  must 
apply  to  the  courts  for  redress,  or  appeal  to 
the  congregation.  Fulbright  v.  Higginbotham, 
133  Mo.  668,  34  S.  W.  875.  They  cannot  re- 
sort to  acts  of  trespass  to  gain  entrance  to 
the  church,  and  if  they  do  so  they  are  liable 
as  trespassers.  Tilden  v.  Metcalf,  2  Day 
(Conn.)  259;  Central  Park  Baptist  Church  v. 
Patterson,  9  Misc.  (N.  Y.)  452,  30  N.  Y. 
Suppl.  248,  24  N.  Y.  Civ.  Proc.  79  (holding 
that  where  the  minority  of  the  members  of  a 
church  who  have  left  the  building  in  the 
possession  of  the  majority,  on  the  next  Sun- 
day, force  the  locks,  in  order  to  hold  services 
tlierein,  such  entry  is  forcible,  although  they 
are  aided  by  the  police)  ;  People  v.  Runkel, 
9  Johns.  (N.  Y.)  147;  Unangst  v.  Shortz,  5 
Whart.  (Pa.)  506;  Com.  v.  Oliver,  2  Pars. 
Eq.  Cas.  (Pa.)  420.  But  a  trustee  of  a  re- 
ligious society  cannot  be  sued  by  his  co- 
trustees as  trespasser  in  relation  to  the  prop- 
erty of  the  society,  as  his  possession  is  the 
possession  of  his  co-trustees,  and  his  rights 
equal  to  those  of  the  other.  Pultney  M.  E. 
Church  V.  Stewart,  27  Barb.  (N.  Y.)  553, 
where  it  is  said  that  a  majority  of  the  trus- 
tees cannot,  by  any  rule  or  resolution  which 
they  may  adopt,  exclude  one  of  their  num- 
ber, and  so  divest  him  of  his  rights  as  to 
make  his  subsequent  act  of  obtaining  posses- 
sion of  the  trust  property  a  tort. 

21.  Cooper  v.  Sandy  Hill  First  Presb. 
Church,  32  Barb.  (N.  Y.)  222. 

Chanj^e  of  church  edifice  as  affecting  pew- 
holder's  rights  see  infra,  IX,  A,  2. 

22.  Cushman  v.  Good  Shepherd  Church, 
162  Pa.  St.  280,  29  Atl.  872;  Wagner  v. 
Christ  Episcopal  Church,  9  Eich.  Eq.  (S.  C.) 
155. 

Necessity  of  corporate  meeting, — Although 
a  legal  expression  of  the  will  of  the  corpo- 
rators can  only  be  obtained  at  a  corporate 
meeting  regularly  called,  still,  it  being  clearly 
established  that  a  majority  of  the  corporators 
are  in  favor  of  the  removal  of  the  church 
edifice,  equity  will  not  interfere  to  restrain 
such  removal.  Kulinski  v.  Dambrowski,  29 
Wis.  109. 


This  power  is  sometimes  expressly  con- 
ferred by  statute. —  See  the  statutes  of  the 
several  states.  And  see  Chicago  First  M.  E. 
Church  V.  Dixon,  178  111.  260,  52  N.  E.  887 
(holding  further  that  the  power  to  reerect  or 
repair  a  church,  conferred  by  special  act,  is 
not  a  continuous  power,  but  is  exhausted  by 
its  exercise)  ;  Cooper  r.  Sandy  Hill  First 
Presb.  Church,  32  Barb.  (N.  Y.)  222;  Voor- 
hees  V.  Amsterdam  Presb.  Church,  8  Barb. 
(N.  Y.)  135  [affirmed  in  17  Barb.  103] ;  Wag- 
ner V.  Christ  Episcopal  Church,  9  Rich.  Eq. 
(S.  C.)  155. 

This  right  may  be  limited  by  the  trust 
upon  which  the  property  is  held.  Cushman 
V.  Church  of  Good  Shepherd,  162  Pa.  St.  280, 
29  Atl.  872. 

23.  Tigard  v.  Moffitt,  13  Nebr.  565,  14 
N.  W.  534;  Heiss  v.  Vosburg,  59  Wis.  532, 
18  N.  W.  403. 

24.  Calkins  v.  Cheney,  92  111.  463;  Harper 
v.  Straws,  14  B.  Mon.  (Kv.)  48;  Miller  V, 
Gable,  2  Den.  (N.  Y.)  492." 

25.  Sohier  r.  Trinity  Church,  109  Mass.  1; 
Feiner  v.  Eeiss,  98  N.  Y.  App.  Div.  40,  90 
N.  Y.  Suppl.  568;  Burton's  Appeal,  57  Pa. 
St.  213;  Bridges  v.  Wilson,  11  Heisk.  (Tenn.) 
458. 

The  proper  method  of  ascertaining  the  will 
of  the  majority  of  the  members  of  the  church 
is  that  prescribed  in  its  charter  or  by-laws 
with  reference  to  the  transaction  of  its  secu- 
lar business.  Nelson  v.  Solomon,  112  Ga.  188, 
37  S.  E.  404. 

The  vestrymen  of  a  parish  of  the  protestant 
episcopal  church  have  no  authoritj-  to  mort- 
gage lands,  without  the  bishop's  knowledge  or 
consent,  which  he  holds  in  trust  for  the  war- 
dens, vestry,  and  congregation  of  an  unincor- 
porated parish.  Hill  Estate  Co.  v.  Whittle- 
sey, 21  Wash.  142,  57  Pac.  345. 

26.  Hubbard  v.  German  Catholic  Cong.,  34 
Iowa  31;  Feiner  v.  Reiss,  98  N.  Y.  App.  Div. 
40,  90  N.  Y.  Suppl.  568;  South  Kenton  Union 
Sunday  School  Assoc.  v.  Epsy,  17  Ohio  Cir. 
Ct.  524,  9  Ohio  Cir.  Dec.  695;  Burton's  Ap- 
peal, 57  Pa.  St.  213. 

Notice  of  meeting  to  authorize  alienation 
or  mortgage. —  To  elTect  a  valid  sale  of  the 
property  of  a  religious  society  it  is  essential 
that  all  the  requirements  of  the  statute  re- 
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jurisdictions,  instead  of  such  assent  of  the  congregation  or  reUgious  body,  it  is 
made  sufficient  for  the  vahdity  of  any  conveyance  if  the  sale  be  sanctioned  by 
the  court. At  common  law  every  religious  corporation  had,  in  the  absence  of 
a  prohibition  in  its  charter,  power  to  alien  or  encumber  its  real  and  personal 
property;  but  it  was  usual  in  England  to  restrain  the  power  of  sale  of  rehgious 
corporations  and  a  similar  pohcy  has  been  adopted  in  some  of  the  United  States 
in  reference  to  the  real  estate  of  such  corporations,^^  although  in  other  states, 
by  express  statutory  provision,  a  religious  corporation  is  given  a  much  freer 
control  over  its  property  and  is  made  competent  to  convey  or  mortgage  such 
real  and  personal  estate  as  the  purpose  of  the  corporation  may  require. This 


spectiiig  notice  should  be  complied  with  (Wig- 
gin  V.  Lowell  First  Freewill  Baptist  Church, 
8  Mete.  (Mass.)  301;  Re  East  Presb.  Church, 
16  Ont.  30).;  but  in  the  absence  of  statutory 
,  requirements  as  to  notice,  due  notice  given 
in  accordance  with  the  rules  of  the  church  is 
all  tliPvt  is  necessary  (Jones  v.  Sacramento 
Ave.  M.  E.  Church,  198  111.  626,  64  N.  E. 
1018;  Madison  Ave.  Baptist  Church  v.  Oliver 
St.  Baptist  Church,  31  N.  Y.  Super.  Ct.  109), 
and  a  sale  of  church  property  and  an  appro- 
priation of  the  proceeds  may  be  lawfully  or- 
dered at  a  regular  annual  meeting  of  the  cor- 
poration, without  special  notice  (Wiswell  v. 
Cincinnati  First  Cong.  Church,  14  Ohio  St. 
31,  holding  also  that  an  adjourned  session  is 
but  a  lawful  prolongation  of  the  annual  meet- 
ing for  this  purpose).  Where  due  notice  of 
the  meeting  was  given,  the  meeting  fairly 
conducted,  no  lawful  vote  excluded,  and  no 
unlawful  vote  admitted,  the  objection  that 
the  vote  was  illegal  for  want  of  a  proper 
register  is  of  no  force.  In  re  Buffalo  First 
Presb.  Soc,  106  N.  Y.  251,  12  N.  E.  626. 

Notice  held  sufficient  see  Hubbard  v.  Ger- 
man Catholic  Cong.,  34  Iowa  31. 

Quorum. —  Under  a  statute  providing  that 
no  board  of  trustees  of  a  religious  corpora- 
tion shall  be  competent  to  transact  any  busi- 
ness unless  at  least  a  majority  of  the  vestry- 
men be  present,  there  must  be  at  least  a  ma- 
jority of  the  legal  number  of  vestrymen  pres- 
ent to  constitute  a  legal  meeting  to  authorize 
the  execution  of  a  mortgage.  A  majority  of 
the  number  actually  in  office  is  insufficient. 
Moore  v,  St.  Thomas,  4  Abb.  N.  Cas.  (N.  Y.) 
51. 

The  trustees  of  a  baptist  church  have  au- 
thority to  convey  real  estate  when  authorized 
to  do  so  by  a  vote  of  the  church,  evidenced 
by  an  extract  from  the  minutes  of  the  church. 
Macon  v.  Dasher,  90  Ga.  195,  16  S.  E.  75;. 
Calvary  Baptist  Church  i'.  Dart,  68  S.  C. 
221,  47  S.  E.  66. 

Surviving  trustees. — ^\Vhere  church  property 
was  deeded  to  three  trustees,  two  survivors 
may,  on  the  death  of  one  of  the  trustees,  exe- 
cute a  valid  conveyance  of  the  property.  Mc- 
Callister  i;.  Ross,  155  Mo.  87,  55  S.  W. 
1027. 

Communities  in  the  civil  law  are  considered 
as  under  a  perpetual  nonage,  and  those  who 
administer  their  estate  cannot  alienate  it 
without  special  license.  Jacob  v.  Ursuline 
Nuns,  2  Mart.  (La.)  268. 

The  archdeacon  of  a  church  to  which  prop- 
erty is  bequeathed  cannot  mortgage  it  without 


authority  from  the  church  or  the  law.  Levas- 
seur  V.  Martin,  11  La.  Ann.  684. 

Conveyance  or  lease  of  ministerial  or  par- 
sonage lands  see  Emerson  v.  Wiley,  10  Pick. 
(Mass.)  317;  Lakin  v.  Ames,  10  Cush. 
(Mass.)  198;  Austin  v.  Thomas,  14  Mass. 
333;  Brown  f.  Nye,  12  Mass.  285;  Brown  v. 
Porter,  10  Mass.  93;  Weston  v.  Hunt,  2 
Mass.  500;  Lemington  r.  Stevens,  48  Vt.  38; 
Williams  v.  Goddard,  8  Vt.  492. 

Disposition  of  colonial  grants  and  glebe 
lands  see  Jackson  v.  Nestles,  3  Johns.  ( N.  Y. ) 
115;  Williams  v.  North  Hero,  46  Vt.  301; 
Bush  V.  Whitney,  1  D.  Chipm.  (Vt.)  369; 
Selden  v.  Loudoun  Overseers  of  Poor,  ll  Leigh 
(Va.)  127;  Cheatham  t\  Burfoot,  9  Leigh 
(Va.)  580;  Turpin  v.  Locket,  6  Call-  (Va.) 
113;  Claughton  v.  Macnaughton,  2  Munf. 
(Va.)  513;  Mason  v.  Muncaster,  9  Wheat. 
(U.  S.)  445,  6  L.  ed.  131  [affirming  16  Fed. 
Cas.  No.  9,247,  2  Cranch  C.  C.  274]. 

27.  Re  Wanslev,  21  Ont.  34.  And  see  in- 
fra, VIII,  B,  2,  a,  (II). 

28.  Van  Houten  v.  Totowa  First  Reformed 
Dutch  Church,  17  N.  J.  Eq.  126;  Magie  v. 
Nev/ark  German  Evangelical  Dutch  Church, 
13  N.  J.  Eq.  77;  Madison  Ave.  Baptist 
Church  V.  Oliver  St.  Baptist  Church,  31  N.  Y. 
Super.  Ct.  109;  Madison  Ave.  Baptist  Church 
i\  Oliver  St.  Baptist  Church,  3  Rob.  (N.  Y.) 
570,  1  Abb.  Pr.  N.  S.  214,  30  How.  Pr.  455; 
Reformed  Protestant  Dutch  Church  v.  Mott, 
7  Paige  (N.  Y.)  77,  32  Am.  Dec.  613;  Bur- 
ton's Appeal,  57  Pa.  St.  213;  Langolf  v. 
Seiberlitch,  2  Pars.  Eq.  Cas.  (Pa.)  64;  Tre- 
lawny  v.  Winchester,  1  Burr.  219,  97  Eng. 
Reprint  281,  1  Ld.  Ken.  256,  96  Eng.  Reprint 
985. 

29.  Walrath  v.  Campbell,  28  Mich.  111. 

30.  See  the  statutes  of  the  several  states. 
And  see  Walrath  v.  Campbell,  28  Mich.  111. 

In  New  Jersey  the  common-law  right  of 
alienation  by  religious  corporations  has  not 
been  restrained  by  statute.  Van  Houten  r. 
Totowa  First  Reformed  Dutch  Church,  17 
N.  J.  Eq.  126. 

Statute  of  Elizabeth  as  forming  part  of 
common  law  of  New  York  see  CalUrn-ille  Re- 
formed Church  y.  Schoolcraft.  65  N.  Y.  134; 
Madison  Ave.  Baiitist  Church  r.  Oliver  St. 
Baptist  Church,  46  N.  Y.  131. 

31.  See  the  statutes  of  the  several  states. 
And  see  Keith,  etc,  Coal  Co.  r.  Bingham,  97 
Mo.  196,  10  S.  W:  32. 

Where  the  trustees  constitute  the  corpora- 
tion, the  power  of  alienation  is  conferred  upon 
them  and  not  upon  the  congregation  or  society 

[VIII,^     2,  a,  (i)] 


11G2    [34  Cye.] 


RELIGIOUS  SOCIETIES 


power  of  alienation  is,  however,  necessarily  limited  by  the  trusts  upon  which  the 
legal  title  is  held.^^ 

(ii)  Sanction  of  Court.  Under  the  laws  of  some  states  a  religious  cor- 
poration is  not  authorized  to  sell  or  mortgage  any  of  its  real  estate  without  leave 
of  court. Such  a  statute  applies  only  to  a  case  w^here  the  corporation  is  dispos- 
ing of  or  mortgaging  its  own  real  property, for  the  purpose  of  raising  mone}^ 
for  some  proper  object,^®  and  the  granting  of  the  land  is  the  act  to  which  the 
statutory  restraint  is  directed,  for  the  statute  does  not  prohibit  a  religious  cor- 
poration from  making,  without  such  consent,  an  executory  contract  of  sale  pre- 
liminary to  conveyance;  and  it  is  sufficient  if  the  consent  be  obtained  after  the 
contract,  and  before  the  time  of  conveying  the  property, nor  was  it  the  purpose 


at  larga.  Van  Houten  v.  Totowa  First  Re- 
formed Dutch  Church,  17  N.  J.  Eq.  126. 

Trustees,  v/ith  consent  of  congregation, 
church,  or  society,  may  convey.  Jones  v. 
Sacramento  Ave.  M.  E.  Church,  198  111.  626, 
64  N.  E.  1018;  Sterling  Zion  Church  v. 
Mensch.  178  III.  225,  52  N.  E.  858;  Feiner  v. 
Reiss,  98  N.  Y.  App.  Div.  40,  90  N.  Y.  Suppl. 
568;  Irving  v.  McLachlan,  5  Grant  Ch. 
(U.  C.)  625. 

Rector,  wardens,  and  vestrymen  of  the  prot- 
estant  episcopal  church,  v/ith  the  consent 
of  the  bishop  and  standing  committee  of  the 
diocese,  may  convey.  Lane  v.  Calvary  Church, 
59  N.  J.  Eq.  409, '45  Atl.  702. 

A  mortgage  is  not  a  sale  or  conveyance, 
within  the  meaning  of  a  statute  Avhich  pro- 
vides that  the  trustees  of  a  religious  society 
shall  not  sell  or  convey  real  estate  belonging 
to  the  society  unless  authorized  by  a  two- 
thirds  vote  at  a  meeting  called  for  the  pur- 
pose. Scott  r.  Jackson  First  Free  Methodist 
Church,  50  Mich.  528,  15  N.  W.  891. 

Consent  of  vault  owners. —  Where  a  re- 
ligious corporation  grants  in  fee,  and  for  long 
lease,  lots  of  ground  in  the  churchyard,  for 
the  construction  of  burial  vaults,  such 
grantees  hold  a  title  in  the  land,  and  the  cor- 
poration cannot  sell  the  church  and  grounds 
without  consent  of  the  owners  of  the  vaults. 
Matter  of  Brick  Presb.  Church,  3  Edw. 
(N.  Y.)  155. 

Where  property  is  granted  to  trustees  for 
the  use  of  a  local  society,  the  general  con- 
ference has  no  authority  to  convev  the  prop- 
erty.   5^oxwell  r.  Affleck,  79  Va.  402. 

32.  Jones  r.  SacrameTito  Ave.  ]M.  E.  Church, 
198  111.  626,  64  N.  E.  1018;  In  re  New  South 
Meeting-house,  13  Allen  (Mass.)  497;  Wis- 
well  V.  Cincinnati  First  Cong.  Church,  14 
Ohio  St.  31;  Grifhts  v.  Cope,  17  Pa.  St.  96; 
Langolf  V.  Seiberlitch,  2  Pars.  Eq.  Cas.  (Pa.) 
64. 

Leases  held  not  breaches  of  trust. —  See 

Hollyvvood  v.  Brockton  First  Parish,  192 
Mass.  269,  78  N.  E.  124;  Hayes  v.  Franklin, 
141  N.  C.  599,  54  S.  E.  432;  Catholic  Inst. 
V.  Gibbons,  7  Ohio  Dec.  (Reprint)  516,  3 
Cine.  L.  Bui.  581;  Dunkle  v.  Dries,  1  Woodw. 
(Pa.)  114. 

33.  See  the  statutes  of  the  several  states. 
And  s?e  Lombard  v.  Chicago  Sinai  Cong.,  64 
111.  477 ;  Francestown  Trinitarian  Cong.  Soc. 
V.  Francestown  Union  Cong.  Soc,  61  N.  H. 
384;  Madison  Ave.  Baptist  Church  v.  Oliver 
St.  Baptist  Church,  3  Rob.   (N.  Y.)   570,  1 
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Abb.  Pr.  N.  S.  214,  30  How.  Pr.  455;  Matter 
of  Church  of  Messiah,  12  N.  Y.  Suppl.  489, 
25  Abb.  N.  Cas.  354;  Reformed  Protestant 
Dutch  Church  v.  Mott,  7  Paige  (N.  Y.)  77, 
32  Am.  Dec.  613. 

Such  sales  are  against  public  policy  unless 
authorized  by  the  proper  tribunal.  Gallup- 
ville  Reformed  Church  v.  Schoolcraft,  65  N.  Y. 
134. 

Under  the  earlier  statutes  in  New  York 

a  religious  corporation  might  make  a  mort- 
gage, as  distinguished  from  a  sale,  without 
leave  of  court.  Manning  r.  Moscow  Presb. 
Soc,  27  Barb.  (N.  Y.)  52;  Albany  South 
Baptist  Soc.  V.  Clapp,  18  Barb.  (N.  Y.)  35; 
Matter  of  Canaan  Second  Baptist  Soc,  20 
How.  Pr.  (N.  Y.)  324. 

34.  Edelstein  r.  Hays,  50  Misc.  (N.  Y.) 
130.  100  N.  Y.  Suppl.  403,  holding  that  leave 
of  court  is  unnecessary  where  the  society  is  a 
mere  instrument  for  the  conveyance  of  the 
title  to  the  equitable  owner,  and  no  considera- 
tion passes  to  it. 

What  constitutes  "  sale." —  To  constitute 
a  sale  of  the  real  property  of  a  religious  cor- 
poration within  the  meaning  of  the  statute, 
there  must  be  a  valuable  consideration  inur- 
ing to  t]ie  corporation  as  such;  and  hence  an 
order  authorizing  a  conversance  of  such  real 
estate,  granted  on  a  petition  which  shows  tho 
only  consideration  to  be  benefits  resulting  to 
the  ir; dividual  membL-rs  from  the  transaction, 
is  wichout  jurisdiction  and  a  deed  in  pursu- 
ance of  it  is  void.  Madison  Ave.  Baptist 
Church  V.  Oliver  St.  Baptist  Church,  46  N.  Y. 
131;  Madison  Ave.  Baptist  Church  v.  Oliver 
St.  Baptist  Church,  73  N.  Y.  82;  Wheaton  r. 
Gates,  18  N.  Y.  395. 

The  statute  applies  only  to  an  incorporated 
religious  society. —  Feiner  v.  Reiss,  98  N.  Y. 
App.  Div.  40,  90  N.  Y.  Suppf.  568. 

35.  Beach  f.  Allen,  7  Hun   (N.  Y.)  441. 

36.  Madison  Ave.  Baptist  Church  v.  Oliver 
St.  Baptist  Church,  3  Rob.  (N.  Y.)  570,  1 
Abb.  Pr.  K  S.  214,  30  How.  Pr.  455;  Edel- 
stein V.  Haves,  50  Misc.  (N.  Y.)  130,  100 
N.  Y.  Suppi.  403. 

37.  Bowen  v.  Irish  Presb.  Cong.,  6  Bosw. 
(N  Y.)  245;  Beth  Elohim  Cong.  v.  Central 
Presb.  Church,  10  Abb.  Pr.  N.  S.  (N.  Y.) 
484. 

The  better  practice  is  to  negotiate  and 
agree  upon  the  terms  of  the .  sale  first,  and 
then  lay  the  agreement  before  the  court  for 
its  sanction.  Bowen  v.  Irish  Presb.  Church, 
6  Bosw.  (N.  Y.)  245;  Madison  Ave.  Baptist 
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of  these  enactments  to  confer  upon  the  court  any  original  power  to  control  or 
manage  the  property  of  religious  societies,^^  and  the  court  can  only  ratify  or  veto 
a  sale  made  by  a  religious  corporation,  of  its  property,  and  has  no  power  to  direct 
or  require  the  corporation  to  sell,  against  its  will,  or  to  control  it  in  the  disposi- 
tion of  its  property .^^  The  court  may,  however,  for  sufficient  reasons,  withhold 
its  assent  to  a  sale,  and  thus  compel  the  corporation  to  retain  the  property;  but 
this  is  the  extent  of  its  power.^*^  The  order  granting  leave  to  sell  or  mortgage 
usually  directs  the  application  of  the  proceeds;  but  the  mere  fact  that  the  order 
does  not  expressly  direct  the  application  of  the  proceeds  of  the  sale  is  no  objection 
to  its  validity. In  the  absence  of  any  restrictions  upon  their  power  in  respect 
to  such  an  application,  or  of  any  requirement  that  there  should  be  a  vote  of  the 
congregation  to  sanction  their  action,  the  vestry  or  trustees  of  a  church  may  apply 
to  the  court  to  be  allowed  to  sell  or  mortgage  its  real  estate. 

(ill)  Repudiation  and  Ratification.  An  unauthorized  conveyance  of 
a  religious  corporation  may  be  repudiated.^*  On  the  other  hand  a  religious 
society  that  has  power  to  direct  its  trustees  to  sell  or  mortgage  property  has  power 
to  ratify  irregular  action  taken  by  the  trustees,*^  and  the  ratification  need  not  be 
by  a  direct  proceeding  with  an  express  intent  to  ratify,  but  may  be  effected  indirectly, 
and  by  acts  of  recognition  or  acquiescence,  or  acts  inconsistent  with  repudiation 
or  disapproval.*^ 

b.  Voluntary  and  Involuntary  Sale  For  Payment  of  Debts.  A  religious 
society  may  dispose  of  its  property  to  pay  its  debts  when  necessary  for  that  pur- 
pose ;  and  if  the  society  or  its  trustees  refuse  to  sell,  a  court  of  equity  will,  in 
the  absence  of  a  statutory  prohibition,  enforce  the  sale,*^  and.  unless  exempted 
by  statute,  a  church  edifice  is  subject  to  a  mechanic's  lien,  and  to  seizure  and  sale 


Church  V.  Oliver  St.  Baptist  Church,  3  Rob. 
(N.  Y.)  570,  1  Abb.  Pr.  N.  S.  214,  30  How. 
Pr.  455. 

38.  Wheaton  i\  Gates,  18  N,  Y.  395. 

The  object  of  the  statute  is  that  the  court 
may  control  the  disposition  of  the  proceeds 
and  prevent  a  misapplication  of  trust  funds. 
Albany  South  Baptist  Soc.  v.  Cla,pp,  18  Barb. 
(N.  Y.)  35;  Madison  Ave.  Baptist  Church  v. 
Oliver  St.  Baptist  Church,  3  Rob.  (K  Y.) 
570,  1  Abb.  Pr.  N.  S.  214,  30  How.  Pr.  455; 
Beth  Elohim  Cong.  v.  Central  Presb.  Church, 
10  Abb.  Pr.  N.  S.  (N.  Y.)  484. 

39.  In  re  Saugerties  Reformed  Dutch 
Church,  16  Barb.  (N.  Y.)  237.  Compare  De 
Ruyter  ?;.  St.  Peter's  Church,  3  N.  Y.  238. 

The  order  is  permissive  not  mandatory. — 
Bowen  v.  Irish  Presb.  Church,  6  Bosw. 
(N.  Y.)  245. 

40.  In  re  Saugerties  Reformed  Dutch 
Church,  16  Barb.  (N.  Y.)  237. 

41.  Matter  of  Church  of  Messiah,  12  K  Y. 
Suppl.  489,  25  Abb.  N.  Cas.  354. 

42.  Madison  Ave.  Church  r.  Oliver  St.  Bap- 
tist Church,  3  Rob.  (N.  Y.)  570,  1  Abb.  Pr. 
N.  S.  214,  30  How.  Pr.  455;  Matter  of  Brick 
Presb.  Church,  3  Edw.  (N.  Y.)  155. 

43.  Madison  Ave.  Baptist  Church  i'.  Oliver 
St.  Baptist  Church,  40  N.  Y.  131  [affirming 
1  Sweeny  109];  Matter  of  St.  Ann's  Church, 
23  How.  Pr.  ^N.  Y.)  285;  Matter  of  Canaan 
Second  Baptist  Soc,  20  How.  Pr.  (N.  Y.) 
324.  Compare  Wyatt  v.  Benson,  23  Barb. 
(N.  Y.)  327. 

44.  Macon,  etc.,  R.  Co.  v.  Riggs,  87  Ga. 
158,  13  S.  E.  312;  Madison  Ave  Baptist 
Church  f.  Oliver  St.  Baptist  Church,  73  N.  Y. 
82,  holding  also  that  it  cannot  be  held  valid 


merely  because  it  has  been  executed  and  de- 
livered, the  purchaser  put  in  possession,  and 
the  consideration  paid,  but  that  when  the  cor- 
poration seeks  to  repudiate  the  conveyance 
and  recover  the  possession,  it  will  be  required 
to  restore  to  the  purchaser  all  he  has  paid 
upon  faith  of  the  supposed  title  and  of  the 
enjoyment  of.  the  property. 

45.  Scott  V.  Jackson  First  Free  Methodist 
Church,  50  Mich.  528,  15  N.  W.  891  (as 
without  prior  direction  or  assent)  ;  East  Nor- 
way Lake  Church  v.  Froislie,  37  Minn.  447, 
35  N.  W.  260  (meeting  held  without  proper 
notice) . 

Ratification  relates  to  the  date  of  the  act 
ratified,  if  no  rights  have  intervened  which 
would  be  prejudiced.  Scott  v.  Jackson  First 
Free  Methodist  Church,  50  Mich.  528,  15 
N.  W.  891. 

46.  Scott  r.  Jackson  First  Free  Methodist 
Church,  50  Mich.  528,  15  N.  W.  891;  Mc- 
Callister  v.  Ross,  155  Mo.  87,  55  S.  W.  1027. 

As  by  taking  advantage  of  the  act. — Round- 
tree  V.  Blount,  129  N.  C.  25,  39  S.  E.  031; 
French  v.  Barre,  58  Vt.  567,  5  Atl.  568. 

47.  Eggleston  v.  Donlittle,  33  Conn.  396. 

Assignment  for  benefit  of  creditors.— A  re- 
ligious society  may  assign  its  property  in 
trust  for  the  payment  of  its  debts  unless  re- 
strained bv  its '  charter  or  bv  statute.  De 
Ruyter  r. 'Sl.  Peter's  Cluirch,  3  N.  Y.  238 
[affirm inn  3  Barb.  Ch.  119]. 

48.  Bushong  r.  Tavlor.  82  Mo.  660;  Linn 
V.  Carson.  32  Gratt.'(Va.)  170. 

A  church  site  and  edifice  may  be  sold  to 
pay  the  salary  of  the  pastor.  Lyons  r. 
Planters'  Loan",  etc.,  Bank,  86  Ga.  485,  12 
S.  E.  882,  12  L.  R.  A.  155. 
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on  execution.*^  Where,  after  the  sale  of  the  property  of  a  church  for  the  payment 
of  its  debts,  a  surplus  remains,  that  surplus  is  held  as  the  whole  fund  or  property 
was  held,  and  no  other  or  different  condition  can  be  attached  to  it.^° 

3.  Diversion  * —  a.  General  Rules.  It  may  be  stated  generally  that  property 
or  funds  held  by  a  rehgious  society,  or  its  officers,  in  trust  for  certain  specified 
purposes,  must  be  apphed  to  those  purposes.  Any  diversion  thereof  is  unau- 
thorized,^^ unless  power  to  use  the  property  for  other  purposes  is  conferred  by 
statute.^^  The  use  or  transfer  for  secular  purposes  of  property  held  in  trust  for 
rehgious  purposes  is  unauthorized  and  invahd,^*  as  is  the  transfer  of  the  property 
of  a  church  belonging  to  a  particular  denomination  to  another  denomination 
or  a  branch  of  the  same  denomination  holding  different  doctrines.^^  However, 
the  conversion  of  trust  property  into  a  new  form  does  not  amount  to  a  diversion, 
where  the  property  in  its  new  form  is  devoted  to  the  same  general  purposes  and 
there  is  nothing  in  the  deed  of  trust  prohibiting  such  con  version. 

b.  Effect  of  Cfiange  of  Doctrine  or  Discipline.  The  constituted  authorities, 
or  the  majority  of  a  church,  who  change  its  doctrines  and  discipline  by  abandon- 
ing the  old  faith,  either  becoming  independent  or  uniting  with  another  denomina- 
tion, cannot  take  with  them  the  trust  property  of  the  church,  and  the  right  to 
use  such  property  remains  in  those  who  adhere  to  the  original  doctrine  and  dis- 


49.  Harrisbiirg  Lumber  Co.  v.  Washburn, 
29  Greg.  150,  44  Pac.  390. 

Waiver  of  formalities  in  execution. —  Legal 

formalities  in  tlie  execution  may  be  waived. 
St.  Bartholomew's  Church  v.  Wood,  80  Pa.  St. 
219.  But  an  accounting  warden  and  a  vestry- 
man of  a  cliurcli  corporation  have  no  author- 
ity as  such  to  sign  a  waiver  of  inquisition  of 
the  church  real  estate  for  the  purpose  of  sale 
under  execution.  St.  Bartholomew's  Church  V. 
Wood,  SO  Pa.  St.  219  [affirming  4  Leg.  Gaz. 
18],  holding,  however,  that  such  a  corporation 
will  nevertheless  be  bound  by  a  waiver  of  in- 
quisition, on  a  fieri  facias  to  which  it  was  a 
party  defendant,  although  executed  without  au- 
thority, as  against  an  innocent  purchaser  for 
value  without  notice. 

50.  Harper  r.  Straws,  14  B.  Mon.  (Ky.) 
48. 

51.  Diversion  of  property  as  ground  for 
equitaljle  relief  see  infTa,  VIII,  B,  3,  c. 

52.  Georgia. —  Mack  v.  Kime,  129  Ga.  1, 
58  S.  E.  184. 

Illinois. —  Brunnenmeyer  v.  Buhre,  32  111. 
183. 

Louisiana. — In  re  Immanuel  Presb.  Church, 
112  La.  348,  36  So.  408. 

Marylavd. —  Baltimore  Second  Universalist 
Soc.  V.  Dugan,  65  Md.  460,  5  Atl.  415. 

'New  Jersey. —  Holmes  r.  Weslev  M.  E. 
Church,  58  N.  J.  Eq.  327,  42  Atl.  582. 

Neic  York. —  Field  r.  Field,  9  Wend.  394. 

Ohio. —  Mannix  r.  Purcell,  46  Ohio  St.  102. 
19  N.  E.  572,  2  L.  E.  A.  753,  15  Am.  St. 
Eep.  562. 

re.T::7S.— Clark  v.  Brown,  (Civ.  App.  1908) 
108  S.  W.  421. 

Wisconsin. —  Cape  v.  Plvmouth  Cong. 
Church,  130  Wis.  174,  109  N.  W.  928;  Franlce 
V.  Mann,  106  Wis.  118,  81  N.  W.  1014,  48 
L.  R.  A.  856. 

See  42  Cent.  Dig.  tit.  "  Religious  Socie- 
ties," §§  144-146. 

The  property  of  a  free  church  cannot  le- 


gally be  diverted  from  the  uses  to  which  it 
was  intended  to  be  devoted  by  its  donors,  to 
the  support  of  a  church  under  denominational 
control.    Stokes  v.  Dale,  14  N.  Y.  St.  901. 

A  division  of  the  trust  fund,  or  the  income 
thereof,  contrary  to  the  terms  and  conditions 
imposed  by  the  donor,  is  invalid.  Orford 
Union  Cong.  Soc.  v.  West  Cong.  Soc,  55 
N.  H.  463;  Hendrickson  v.  Shotwell,  1  N.  J. 
Eq.  577;  Ex  p.  Shoup,  9  Ohio  Dec.  (Reprint) 
648,  16  Cine.  L.  Bui.  71. 

Return  to  donor. — A  society  which  has  ac- 
cepted a  fund  on  the  condition  that  it  should 
be  a  permanent  fund  has  no  right  to  destroy 
it  by  restoring  it  to  the  donors.  Langdon 
V.  Plymouth  Cong.  Soc,  12  Conn.  113. 

53.  Davis  v.  Syracuse  First  Cong.  Soc,  65 
N.  Y.  278 ;  Cincinnati  M.  E.  Church  v.  Gam- 
ble, 26  Ohio  Cir.  Ct.  295. 

Amendment  of  charter. — A  religious  corpo- 
ration may  apply  for  and  obtain  an  amend- 
ment of  its  charter,  authorizing  it  to  apply 
surplus  funds  to  other  purposes  than  those 
for  which  the  charity  was  originally  estab- 
lished. Atty.-Gen.  v.  Society  for  Relief,  etc., 
10  Rich.  Eq.  (S.  C.)  604. 

54.  Chicago  First  M.  E.  Church  v.  Dixon, 
178  111.  260,  52  N.  E.  887  {reversing  77  111. 
App.  166]  ;  Scott  v.  Stipe,  12  Ind.  74. 

55.  Park  v.  Chaplin,  96  Iowa  55,  64  N.  W. 
674,  59  Am.  St.  Rep.  353,  31  L.  R.  A.  141; 
Kinkead  r.  McKee,  9  Bush  (Ky.)  535;  Busby 
V.  Mitchell,  23  S.  C.  472  (holding  that  no 
portion  of  land,  conveyed  in  trust  for  the 
erection  of  a  church  and  academy,  for  the 
henefit  of  a  Lutheran  congregation,  could 
be  transferred  to  others  than  Lutherans  foi- 
an  academy).  And  see  Watson  v.  Avery,  2 
Bush  (Ky.)  332. 

56.  Kilpatrick  v.  Graves,  51  Miss.  432; 
In  re  Buffalo  First  Presb.  Soc,  106  N.  Y. 
251,  12  N.  E.  626;  Burton's  Appeal,  57  Pa. 
St.  213;  Griffitts  v.  Cope,  17  Pa.  St.  96; 
Hardv  V.  Wiley,  87  Va.  125,  12  S.  E.  233. 
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cipline,  no  matter  how  small  in  number  they' may  be."  But  the  rule  does  not 
apply  where  the  trust  under  which  the  property  is  held  is  not  limited  to  the  sup- 
port of  any  particular  form  of  worship  or  the  teachings  of  any  one  denomination/^ 
or  where  the  change  is  merely  one  of  synoaical  connections,^'^  or  where  the  change 


57.  California. —  Baker  v.  Ducker,  79  Cal. 
365,  21  Pac.  764. 

Georgia. —  Bates  v.  Houston,  66  Ga.  198; 
Godfrey  v.  Walker,  42  Ga.  562. 

Illinois. —  Ferraria  v.  \asconcellos,  31  111. 
25. 

Indiana. —  Smith  v.  Pedigo,  145  Ind.  361, 
33  N.  E.  777,  44  N.  E.  363,  19  L.  R.  A.  433, 
32  L.  R.  A.  838. 

/oica. —  Iowa  City  First  Constitutional 
Presb.  Church  v.  Congregational  Soc,  23  Iowa 
567. 

Kentticky. —  Louisville  First  Presb.  Church 
V.  Wilson,  14  Bush  252. 

Mississippi. —  Mt.  Helm  Baptist  Church  v. 
Jones,  79  Miss.  488,  30  So.  714. 

Peufisi/lvania. — Dochkus  v.  Lithuanian  Ben. 
Soc,  206  Pa.  St.  25,  55  Atl.  779;  Greek 
Catholic  Church  v.  Orthodox  Greek  Church, 
195  Pa.  St.  425,  46  Atl.  72;  McAuley's  Ap- 
peal, 77  Pa.  St.  397;  Roshi's  Appeal,  69  Pa. 
St.  462,  8  Am.  Rep.  275;  Schnorr's  Appeal, 
67  Pa.  St.  138,  5  Am.  Rep.  415;  Winebrenner 
V.  Colder,  43  Pa.  St.  244;  Garrett  v.  Nace,  5 
Pa.  Super.  Ct.  475,  40  Wkly.  Notes  Cas.  576; 
Jones  V.  Wadsworth,  11  Phila.  227;  Trexler 
V.  Mennig,  2  Wkly.  Notes  Cas.  677. 

South  Carolina. —  Combe  v.  Brazier,  2 
Desauss.  Eq.  431, 

Texas. —  Peace  v.  McGregor  First  Christian 
Church,  20  Tex.  Civ.  App.  85,  48  S.  W.  534. 

Virginia. —  Finley  v.  Brent,  87  Va.  103,  12 
S.  E.  228,  11  L.  R.  A.  214. 

Wisconsin. —  Cape  i\  Plymouth  Cong. 
Church,  130  Wis.  174,  109  N.  W.  928. 

England. — Atty.-Gen.  v.  Pearson,  3  Meriv. 
353,  17  Rev.  Rep.  100,  36  Eng.  Reprint 
135. 

Canada. — Attv.-Gen.  v.  Christie,  13  Grant 
Ch.  (U.  C.)  495. 

See  42  Cent.  Dig.  tit.  "  Religious  Societies," 
§  146. 

In  New  York  under  an  early  statute  the 
rule  was  held  to  be  otherwise  (Gram  v. 
Prussia  Emigrated  Evangelical  Lutheran 
German  Soc,  36  N.  Y.  161  j  Petty  v.  Looker, 
21  N.  Y.  267;  Robertson  v.  Bullions,  11  N.  Y. 
243 ;  Burrel  v.  Seneca  Associate  Reformed 
Church,  44  Barb.  282;  Kniskern  r.  Lutheran 
Churches,  1  Sandf.  Ch.  439),  but  is  now  held 
to  be  as  stated  in  the  text  (Isham  r.  Dun- 
kirk First  Presb.  Church,  63  How.  Pr.  465). 

A  congregation  which  voluntarily  and 
unanimously  changes  its  ecclesiastical  con- 
nections may  still  continue  to  use  the  church 
property  (Harper  v.  Straws.  14  B.  Mon. 
(Ky.)  48),  provided  the  deed  of  trust  under 
which  the  property  is  held  does  not  limit 
its  use  to  the  maintenance  of  a  particular 
form  of  faith  and  worship  (Atty.-Gen.  v. 
Federal  St.  Meeting-House,  3  Gray  (Mass.) 

Immaterial  changes  of  doctrine  and  belief 
not  amounting  to  diversion  see  Church  of 
Christ  V.  Hammond  Christian  Church,  193 


111.  144,  61  N.  E.  1119;  Calkins  v.  Cheney, 
92  111.  463;  Bennett  v.  Morgan,  112  Ky. 
512,  66  S.  W.  287,  23  Ky.  L.  Rep.  1824; 
Schradi  v.  Dornfeld,  52  Minn.  465,  55  N.  W. 
49;  Burrel  v.  Seneca  Associate  Reformed 
Church,  44  Barb.  (N.  Y.)  282;  Philomath 
College  V.  Wyatt,  27  Oreg.  390,  31  Pac  ^06, 
37  Pac.  1022,  26  L.  R.  A.  68;  Jarrell  v. 
Sproles,  20  Tex.  Civ.  App.  387,  49  S.  W. 
904;  Fadness  v.  Braunborg,  73  Wis.  257,  41 
N.  W.  84;  Itter  v.  Howe,  23  Ont.  App.  256; 
Dorland  v.  Jones,  12  Ont.  App.  543. 

Who  may  set  up  forfeiture. —  Even  though 
a  congregation  has  forfeited  its  rights  to 
trust  property  by  a  change  of  ecclesiastical 
connection,  that  fact  cannot  be  taken  ad- 
vantage of  by  former  members  of  the  con- 
gregation (Pine  Hill  Lutheran  Cong.  v.  St. 
Michael's  Evangelical  Church,  48  Pa.  St.  20), 
nor  can  it  be  set  up  as  a  defense  in  an  action 
by  the  corporation  to  recover  rent  ( Swedish 
Evangelical  Lutheran  Church  v.  Shivers,  16 
N,  J.  Eq.  453),  and  where  the  remainder  in 
fee  of  an  estate  has  been  devised  to  the  rector 
and  wardens  of  a  certain  church  and  their 
successors,  for  certain  uses  and  purposes  and 
before  the  determination  of  the  life-estate, 
the  church  had  changed  its  discipline  and 
form  of  worship,  a  stranger  in  possession 
cannot  question  the  title  of  the  minister  and 
wardens  de  facto.  .  Only  the  heirs  of  the  de- 
visor can  avail  themselves  of  a  forfeiture 
(King's  Chapel  v.  Pelham,  9  Mass.  501). 
And  see  supra,  VIII,  A,  2,  b. 

Forfeiture  of  legacy. — A  legacy  to  a  church 
and  society,  "  so  long  as  they  maintain  their 
present  essential  doctrines  and  principles  of 
faith  and  practice,"  which  were  then  uni- 
tarian, is  forfeited  by  a  change  to  a  trini- 
tarian  system  of  faith  and  practice.  Prince- 
ton V.  Adams,  10  Cush.  (Mass.)  129. 

The  unlawful  change  of  the  constitution 
and  confession  of  faith  by  a  general  confer- 
ence does  not  authorize  a  new  use  of  the 
property.  Those  who  adhere  to  the  original 
constitution  and  confession  of  faith  are  en- 
titled to  the  use  of  the  propertv.  Bear  r. 
Heasley,  98  Mich.  279,  57  N.  W.  270,  24 
L.  R.  A.  615  [followed  in  Lemp  i\  Raven, 
113  Mich.  375,  71  N.  W.  627]. 

58.  Wilson  v.  Livingstone.  99  Mich.  594, 
58  N.  W.  646;  Watkiiis  ?•.  Wilcox,  66  N.  Y. 
654  [affirm in  q  4  Hun  2':^0.  6  Tbomns.  &  C. 
539];  Miller  v.  Gable,  2  Den.  (N.  Y.)  492; 
Organ  .Aroeting  House  r.  Sea  ford,  16  N.  C. 
453;  Brundage  r.  Deardorf,  92  Fed.  214.  34 
C.  0.  A.  304.  And  see  Lee  r.  U.  S.  Methodist 
Episcopal  Church,  193  Mass.  47,  78  N.  E. 
646. 

59.  Lawson  r.  Kolbenson,  61  111.  405:  Gar- 
tin  r.  Pon-'ck,  5  Bush  (Kv.)  110;  Schradi 
r.  Donifold,  52  Minn.  465,  55  N.  W.  40; 
Pino  TTHl  T>uilieran  Corjr.  r.  St.  "Micbaers 
Evangelical  Clmrch,  48  Pa.  St.  20;  Suter 
V.  Spangler,  4  Phila.  (Pa.)  331. 
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is  lawfully  made  or  authorized  by  the  highest  legislative  body  in  the  denomination 
or  sect.^^ 

c.  Jurisdiction  of  Equity  to  Prevent.  A  court  of  equity  wih  aid  the  lawfully 
elected  trustees  of  a  religious  society  in  the  administration  of  their  trust  and  pro- 
tect them  from  interference  by  other  persons/^  and  conversely  equity  may  be 
resorted  to  for  the  purpose  of  compelling  the  trustees,  or  other  officers  holding 
property  or  funds  of  the  society  in  trust,  to  use  and  apply  such  property  and  funds 
to  the  purpose  for  which  the  trust  was  created  and  of  restraining  them  from 
applying  the  property  to  other  purposes;     but  to  justify  the  interposition  of  a 


Unless  forbidden  in  the  deed  of  trust. — 
McBride  v.  Porter,  17  Iowa  203;  Eodgers  v. 
Burnett,  108  Tenn.  173,  65  S.  W.  408. 

The  complete  severance  of  the  voluntary 
connection  between  an  independent  church 
and  a  synod  has  no  effect  upon  the  property 
rights  of  the  church  (Miller  v.  Gable,  2  Den. 
(N.  Y.)  492;  Heckman  v.  Mees,  16  Ohio 
583),  and  the  persons  composing  the  ma- 
jority of  an  unincorporated  congregation  do 
not  forfeit  their  interests  in  the  trust  prop- 
erty by  refusing  to  acknowledge  the  author- 
ity of  either  of  two  conflicting  judicatories 
(English  Presb.  Cong.  y.  Johnston,  1  Watts 
&  S.   (Pa.)  9). 

The  union  of  one  church  with  another, 
whose  doctrines  and  teachings  are  substan- 
tially the  same,  and  which  is  authorized  by 
its  constitution,  does  not  constitute  a  di- 
version of  its  trust  property  (Mack  v.  Kime, 
129  Ga.  1,  58  S.  E.  184),  although  the  rule 
has  been  held  to  be  otherwise  where  the 
union  is  not  authorized  by  its  constitution 
(Clark  f.  Brown,  (Tex.  Civ.  App.  1908)  108 
S.  W.  421). 

60.  California. —  Horsman  v.  Allen,  129 
Cal.  131,  61  Pac.  796. 

Kentucky. — Gibson  v.  Armstrong,  7  B,  Mon. 
481. 

Ohio. —  Griggs  v.  Middaugh,  10  Ohio  Dec. 
(Reprint)  643,  22  Cine.  L.  Bui.  367. 

Pennsylvania. —  McGinnis  t'.  Watson,  41 
Pa.  St.  9  [followed  in  Ramsey's  Appeal,  88 
Pa.  St.  60]. 

United  States. —  Brundage  v.  Deardorf,  92 
Fed.  214,  34  C.  C.  A.  304. 

See  42  Cent.  Dig.  tit.  "  Religious  Societies," 
§  146. 

61.  Kentuclcy.—  Curd  v.  Wallace,  7  Dana 
190,  32  Am.  Dec.  85. 

Louisiana. —  Lafayette  German  Evangelical 
Cong.  v.  Pressler,  17  La.  Ann,  127. 

'Neu)  Yor/c— Reis  r.  Rohde,  34  Hun  161. 

Wisconsin. —  Lutheran  Evangelical  Church 
f.  Gristgau,  34  Wis.  328;  New  Elm  German 
Evangelical  Cong.  r.  Hoessli,  13  Wis.  348. 

Canada. —  Dorland  v.  Jones,  12  Ont.  App. 
543  [reversing  7  Ont.  17]. 

See  42  Cent.  Dig.  tit.  "  Religious  Societies," 
§§  154,  155. 

Compelling  conveyance. — A  court  of  equity 
has  jurisdiction  to  compel  a  conveyance  to 
overseers  of  a  quaker's  monthly  meeting  of 
real  and  personal  property  held  by  persons 
who  are  not  such  overseers,  but  who  hold 
it  in  trust  for  such  monthly  meeting.  Earle 
V.  Wood,  8  Cush.   (Mass.)  430. 

A  trespass  upon  a  burying  ground  for  the 
purpose  of  making  burials,  and  which  con- 
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stitutes  no  serious  or  irreparable  injury,  is 
not  ground  for  the  interposition  of  a  court 
of  equity.  Miller  v.  English,  6  N.  J.  Eq. 
304. 

Where  no  interference  with  the  use  of 
church  property  is  threatened  and  the  sole 
question  relates  to  the  rights  of  two  sets  of 
trustees,  equity  will  not  interfere,  but  will 
leave  the  parties  to  settle  the  legal  title 
by  information  in  the  nature  of  a  quo  war- 
ranto.   Harris  v.  Pounds,  64  Ga.  121. 

62.  Illinois. —  Nelson  v.  Benson,  69  HI.  27; 
Brunnenmeyer  v.  Buhre,  32  111.  183  (holding 
that  a  statute  which  authorizes  the  members 
of  churches  to  remove  refractory  trustees 
does  not  oust  the  jurisdiction  of  a  court  of 
equity)  ;  Tomlin  v'.  Blunt,  31  111.  App.  234. 

Indiana. —  Perry  v.  McEwen,  22  Ind.  440; 
Scott  V.  Stipe,  12  Ind.  74. 

Massachusetts. —  Weld  v.  May,  9  Cush.  181; 
Fisher  v.  Ellis,  3  Pick.  322. 

Nebraska. —  See  Avery  i\  Baker,  27  Nebr. 
388,  43  N.  W.  174,  20  Am.  St.  Rep.  672. 

TVev)  Hampshire. — Hale  v.  Everett,  53  N.  H. 
9,  16  Am.  Rep.  82. 

Neio  Jersey. —  Holmes  v.  Weslev  M.  E. 
Church,  58  N.  J.  Eq.  327,  42  Atl.  582;  White- 
car  V.  Michenor,  37  N.  J.  Eq.  6. 

Neio  York. —  Robertson  v.  Bullions,  9  Barb. 
64  [affirmed  in  11  N.  Y.  243];  Voorhees  v. 
Amsterdam  Presb.  Church,  8  Barb.  135,  5 
How.  Pr.  58  [affirmed  in  17  Barb.  103]  ;  Peo- 
ple 1-.  Connelly,  3  N.  Y.  St.  372;  Isham  v. 
Fullager,  14  Abb.  N.  Cas.  363;  Isham  v. 
Dunkirk  First  Presb.  Church,  63  How.  Pr. 
465;  Miller  v.  Gable,  2  Den.  492  [affirming 
10  Paige  627];  Hartford  First  Baptist  Church 
V.  Witherell,  3  Paige  296,  24  Am.  Dec.  223; 
Kniskern  r.  Lutheran  Churches,  1  Sandf.  Ch. 
439;  Bowden  v.  McLeod,  1  Edw.  588. 

Pennsylvania. —  Skilton  V.  Webster, 
Brightly  203;  Christ  Church  v.  Holy  Com- 
munion Church,  14  Phila.  61. 

South  Carolina. —  Wilson  v.  John's  Island 
Presb.  Church,  2  Rich.  Eq.  192. 

England.—  Shore  v.  Wilson,  9  CI.  &  F.  355, 
8  Eng.  Reprint  450. 

Canada. —  Brewster  v.  Hendershot,  27  Ont. 
App.  232;  Sanson  v.  Mitchell,  6  Grant  Ch. 
(U.  C.)  582. 

See  42  Cent.  Dig.  tit.  "  Religious  Societies," 
§  L55. 

Where  discretion  is  vested  in  trustees  as 
to  the  distribution  of  a  trust  fund,  or  the 
income  thereof,  it  will  not  be  interfered  with 
by  the  court,  so  long  as  it  is  honestly  exer- 
cised. Hawes  Place  Cong.  Soc.  r.  Hawes 
Fund,  5  Cush.  (Mass.)  454;  Pulpress  v. 
African  M.  E.  Church,  48  Pa.  St.  204. 
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court  of  equity,  it  is  necessary  to  show  the  creation  of  a  vahd  trust/^  and  a  real 
and  substantial  departure  from  the  purposes  thereof.®*  Another  ground  for 
equitable  relief  is  the  failure  of  two  factions  of  a  church  to  agree  on  the  proper 
use  of  the  church  property.  In  such  case  equity  will  take  jurisdiction  and  pro- 
tect the  party  entitled  to  possession,  regardless  of  whether  it  constitutes  a  majority 
or  minority. 

4.  Division  of  Society*  —  a.  Effect  in  General.  The  separation  or  secession 
of  part  of  the  members  from  a  church  does  not  destroy  the  identity  of  the  church 
nor  lessen  the  rights  of  those  adhering  to  the  organization/'^  but  members  seceding 


Limitations. —  Where  there  is  no  statute 
of  limitations  applicable  to  such  action,  the 
open  and  adverse  use  of  church  property  for 
a  form  of  worship  other  than  that  for  which 
it  is  held  in  trust  for  twenty  years  or  more 
bars  a  suit  in  equity  to  enforce  the  trust. 
Atty.-Gen.  v.  Federal  St.  Meeting  House,  3 
Gray  (Mass.)  1. 

63.  Follett  V.  Badeau,  26  Hun  (N.  Y.) 
253.  And  see  Suter  v.  Spangler,  4  Phila. 
(Pa.)  331. 

64.  Miller  v.  Gable,  2  Den.  (N.  Y.)  492; 
Ehrenfeldt's  Appeal,  101  Pa.  St.  186;  Fad- 
ness  Braunborg,  73  Wis.  257,  41  N.  W. 
84;  Itter  v.  Howe,  23  Ont.  App.  256. 

A  long-continued  acquiescence  in  the  ap- 
plication of  a  trust  fund  to  the  support  of 
certain  religious  doctrines  will  not  be  in- 
terfered with  unless  the  donor  plainly  ex- 
pressed an  intention  that  the  fund  should  be 
applied  to  the  support  of  different  doctrines. 
Hale  V.  Everett,  53  N.  H.  9,  16  Am.  Rep.  82; 
Atty.-Gen.  v.  Dublin,  38  N.  H.  459. 

Removal  of  memorial  windows. —  Equity 
will  not  enjoin  the  destruction  of  a  church 
by  the  vestrjaaen  because  of  interference  with 
memorial  windows,  where  it  is  shown  that  it 
is  their  intention  to  remove  certain  meraorial 
windows,  and  place  them  in  a  new  church  to 
be  built  at  another  place.  Cushman  v.  Church 
of  Good  Shepherd,  188  Pa.  St.  438,  41  Atl. 
616. 

65.  Georgia. —  Bates  v.  Houston,  66  Ga. 
198. 

Iowa. —  Mt.  Zion  Baptist  Church  v.  Whit- 
more,  83  Iowa  138,  49  N.  W.  81,  13  L.  R.  A. 
198. 

Kansas. —  Hackney  v.  Vawter,  39  Kan.  615, 
18  Pac.  699. 

Kentucky. — Hadden  v.  Chorn,  8  B.  Mon.  70. 

Mississippi. —  Mt.  Helm  Baptist  Church  v. 
Jones,  79  Miss.  488,  30  So.  714. 

Missouri. —  Fulbright  v.  Higginbotham,  133 
Mo.  668,  34  S.  W.  875. 

Pennsylvariia. —  Henry  v.  Dietrich,  84  Pa. 
St.  286;  Kisor's  Appeal,  62  Pa.  St.  428. 

Tennessee. —  Nance  v.  Busby,  91  Tenn.  303, 
18  S.  W.  874,  15  L.  R.  A.  801 ;  Deaderick  v. 
Lampson,  11  Heisk.  523. 

Canada. — Atty.-Gen.  r.  Christie,  13  Grant 
Ch.  (U.  C.)  495. 

See  42  Cent.  Dig.  tit.  "  Religious  Societies," 
§  155. 

Actual  diversion  necessary. — in  the  case 
of  an  alleged  diversion  by  trustees,  a  sub- 
stantial departure  from  the  purposes  of  the 
trust  must  be  shown  before  equity  will  inter- 


fere. Kuns  V.  Robertson,  154  111.  304,  40 
N.  E.  343;  Lawson  v.  Kolbenson,  61  111.  405; 
Happy  V.  Morton,  33  111.  398.  Thus  it  has 
been  held  that  the  leasing  with  reasonable 
restrictions  of  a  German  reformed  churcli 
building  by  a  vote  of  the  church  to  another 
protestant  denomination  is  not  an  incon- 
sistent appropriation  of  the  property,  re- 
strainable  by  a  bill  in  equity  by  a  minority. 
Dunkle  v.  Dries,  1  Woodw.  (Pa.)  114. 

Instances  of  equitable  interference.—  It  has 
been  held  that  equity  will  restrain  the  vio- 
lation of  the  charter  of  the  society  by  the 
majority  of  the  corporation  (Sarver's  Ap- 
peal, 81*  Pa.  St.  183;  Sawer  v.  Gosser,  1 
Wkly.  Notes  Cas.  (Pa.)  55)  ;  enjoin  the 
unauthorized  interference  with  the  church 
property  by  a  faction  which  refuses  to  abide 
by  proper  adjudications  of  the  duly  author- 
ized churcli  tribunals  (Rike  v.  Floyd,  6  Ohio 
Cir.  Ct.  80,  3  Ohio  Cir.  Dec.  359  Vaffirmed 
in  33  Cine.  L.  Bui.  351]);  restrain  one  of 
two  congregations  jointly  using  a  churcli 
edifice  from  introducing  a  Sabbath  school 
into  the  church  without  the  consent  of  the 
other  congregation  (Gass'  Appeal,  73  Pa.  St. 
39,  13  Am.  Rep.  726)  ;  and  decree  a  division 
of  the  property  of  an  independent  church 
organization  which  is  split  by  irreconcilable 
differences  (Immanuel's  Gemeinde  v.  Keil,  8 
Kan.  App.  405,  54  Pac.  800.  Compare  Swoyer 
V.  Schaeffer,  2  Pa.  Dist.  749,  13  Pa.  Co.  Ct. 
346,  holding  that  equity  has  no  jurisdiction 
to  decree  partition  of  church  property  owned 
in  common  by  two  congregations ) . 

Rule  where  trust  is  general. —  \'\Tiere  a  re- 
ligious society  holds  land  in  fee,  subject  to 
no  use  except  its  general  purposes,  the  ma- 
jority may  control  tlie  use  of  it  at  their 
pleasure,  and  no  supposed  error  of  doctrine 
will  authorize  the  interference  of  a  court  of 
equity.  Keyser  v.  Stansifer,  6  Ohio  363.  In 
such  a  case  the  court  will  do  no  more  than 
award  the  possession  of  tlie  property  to  the 
legal  board  of  trustees  in  wliom  the  title 
is  vested.  Fort  v.  Paris  First  Baptist  Church, 
(Tex.  Civ.  App.  1899)  55  S.  W.  402. 

66.  Kentucky. — Pladdon  v.  Chorn,  8  B.  ]Mon. 
70,  holding,  however,  that  a  seceding  minority 
who,  while  in  possession  of  the  church,  made 
necessary  repairs  in  good  faith,  have  a  valid 
claim  for  tlie  value  of  the  improvements. 

Afassaelntsclfs. —  Page  r.  Crosby,  24  Pick. 
211  (liolding  t1iat  the^fact  that  the  minister 
also  so(hm1os  docs  not  alter  the  rule)  ;  Saw.yer 
>\  Baldwin,  11  Pick.  492;  Stebbins  r.  Jen- 
nings, 10  Pick.  172. 


*  By  Stauley  A.  Hackett. 
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from  a  church  thereby  forfeit  all  rights  to  the  church  property/'  and  the  courts^ 
when  called  upon,  will  award  the  property,  and  all  rights  pertaining  thereto,  to 
those  who  continue  to  adhere  to  the  doctrine,  tenets,  and  rules  of  the  church 
as  they  existed  before  the  division,  or,  in  case  it  is  a  denominational  church,  to 
those  recognized  by  the  highest  judicatory  of  the  denomination,  as  being  the  church 
or  congregation.^^    In  some  cases,  however,  a  distinction  based  upon  the  form 


'New  Jersey. —  Plendrickson  v.  Shotwell,  1 
N.  J.  Eq.  577. 

Pennsylvania. —  Landis'  Appeal,  102  Pa.  St. 
467. 

Tennessee. —  Deaderick  v.  Lampson,  11 
Heisk,  623. 

See  42  Cent.  Dig.  tit.  "  Religious  Societies," 
§  147  et  seq. 

The  secession  of  a  ^whole  church  from  a 
parish  is  to  all  civil  purposes  an  extinction  of 
the  church;  and  the  members  of  the  parish 
may  institute  a  new  church,  which  will  suc- 
ceed to  all  the  rights  of  the  old  one.  Baker 
f.  Fales,  16  Mass.  488. 

Effect  of  incorporation  of  faction. — As 
there  can  be  but  one  incorporation  for  the 
same  society,  the  incorporation  of  one  faction 
incorporates  the  entire  church  and  vests  in  it 
the  title  to  the  temporalities.  The  subsequent 
incorporation  of  the  other  faction  does  not 
divest  it  of  the  title.  Sand  Creek  Christian 
Church  V.  Church  of  Christ,  219  111.  503,  76 
N.  E.  703:  North  St.  Louis  Christian  Church 
r.  McGowan,  62  Mo.  279;  St.  Jacob's  Lu- 
theran Church  r.  Ely,  73  N.  Y.  323;  Holm  v. 
Holm,  81  Wis.  374,' 51  N.  W.  579  {foUovdng 
West  Koshkonong  Cong.  v.  Ottesen,  80  Wis. 
62,  49  N.  W.  24].  See  also  Merwin  v.  Camp, 
3  Conn.  35.  But  a  minority  who  incorporate 
contrary  to  the  wishes  of  the  majority  acquire 
no  right  to  the  management  of  the  property. 
Happv  V.  Morton,  33  111.  398;  Henry  k 
Deitrich,  84  Pa.  St.  286  [reversing  7  Lane. 
Bar  185].  But  see  St.  Jacob's  Lutheran 
Church  r.  Bly,  73  N.  Y.  323. 

The  word  "  division "  imports  no  more 
than  a  separation  of  the  society  into  two  parts 
without  any  change  of  faith  or  ulterior  rela- 
tions (Mckinney  v.  Griggs,  5  Bush  (Ky.) 
401,  96  Am.  Dec.  360),  and  is  to  be  distin- 
guished from  secession  in  that  the  action  of 
the  supreme  body  of  a  denominational  church 
in  providin.o^  for  the  separation  of  the  church 
into  two  distinct  orsranizations  creates  a  di- 
vision and  not  a  secession  (Smith  v.  Sworm- 
stedt,  16  How.  (U.  S.)  288,  14  L.  ed.  942 
[reversing  22  Fed.  Cas.  No.  13,112]),  and 
from  a  schism,  which  is  used  to  indicate  a 
separation  in  a  church  or  denomination  of 
christians  occasioned  by  diversity  of  opinions 
on  religious  subjects  (Nelson  v.  Benson,  69 
Til.  27;  McKinney  v.  Gri.grgs,  5  Bush  ^Ky.) 
401.  96  Am.  Dec."  360.  Bu.t  see  Poynter  V. 
Phelps,  33  Ky.  L.  Rep.  887,  111  S.  W.  699, 
wL'ere  it  was  held  that  the  separation  of  a 
religious  society  on  questions  of  church  gov- 
ernment created  a  schism  or  division,  the  court 
making  no  distinction  between  the  two  terms. 

67.  Kansas. —  Venable  r.  Ebenezer  Baptist 
Church,  25  Kan.  177. 

Kentv.clcy. —  Brown  r.  Monore,  80  Ky.  443; 
Lewis  V.  Watson,   4   Bush  228;   Harper  v. 
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Straws,  14  B.  Mon.  48;  Shannon  v.  Frost,  3 
B.  Mon.  253. 

Missouri. —  McRoberts  v.  Moudy,  19  Mo. 
App.  26. 

Nebraska. — Rottmann  v.  Bartling,  22  Nebr. 
375,  35  N.  W.  126. 

Neio  Hampshire. — ^Hale  v.  Everett,  53  N.  H. 
9,  16  Am.  Rep.  82;  Atty.-Gen.  v.  Dublin,  38 
N.  H.  459. 

New  Jersey. — Newburgh  Associate  Reformed 
Church  V.  Princeton  Theological  Seminary,  4 
N.  J.  Eq.  77. 

New  York. —  Isham  r.  Dunkirk  First  Presb. 
Church,  63  How.  Pr.  465. 

Ohio. —  Wiswell  v.  Cincinnati  First  Cong. 
Church,  14  Ohio  St.  31;  Cincinnati  M.  E. 
Church  V.  Wood,  5  Ohio  283;  Cincinnati 
M.  C.  i\  Wood,  Wright  12;  Eoo  p.  Shoup,  9 
Ohio  Dec.  (Reprint)  648,  16  Cine.  L.  Bui. 
71. 

Pennsylvania. —  Skilton  v.  Webster,  1 
Brightly  203;  Gordan  v.  Williams,  3  Leg. 
Gaz.  113. 

South  Carolina. —  Bethel  Presb.  Church  v. 
Donnom,  1  Desauss.  Eq.  154. 

Tennessee. —  Rodger s  v.  Burnett,  108  Tenn. 
173,  65  S.  W.  408. 

Tecpas. —  Clark  v.  Brow,  (Civ.  App.  1908) 
108  S.  W.  421. 

See  42  Cent.  Dig.  tit.  "  Religious  Socie- 
ties," §  150. 

The  mere  assemblage  in  another  place  of 
a  majority  of  a  congregation,  forcibly  and 
illegally  excluded  by  a  minority  from  the 
church  edifice,  the  majority  thus  excluded 
maintaining  still  the  old  church  organization, 
is  not  a  relinquishment  of  the  property 
rights.  Bouldin  v.  Alexander,  15  Wall. 
(U.  S.)  131,  21  L.  ed.  69. 

Trustees  who  have  seceded  from  the  so- 
ciety are  no  longer  entitled  to  any  rights  in 
regard  to  the  church  property.  Nace's  Ap- 
peal, 11  York  Leg.  Rec.  (Pa.)  41.  But  see 
Brewster  v.  Hendershot,  27  Ont.  App.  232, 
holding  that  the  trustees  are  entitled  to  pos- 
session of  the  property,  but  that  they  must 
administer  it  in  accordance  with  the  terms 
of  the  trust. 

The  members  of  a  new  society,  composed  of 
expelled  members  from  an  old  society,  and 
which  has  made  an  arrangement  with  the  old 
society  for  the  ultimate  use  of  the  meeting- 
house, have  no  rights  under  the  arrangement, 
after  the  dissolution  of  the  new  society. 
Berryman  v.  Reese,  11  B.  Mon.  (Ky.)  287. 

Seceders  who  form  a  new  organization  can- 
not acquire  any  right  to  the  church  property 
by  adopting  the  name  of  the  original  organi- 
zation.   Venable  v.  Coffman,  2  W.  Va.  310. 

68.  Illinois. — Sand  Creek  Christian  Church 
V.  Church  of  Christ,  219  111.  503,  76  N.  E. 
703. 
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of  the  church  government  has  been  made,  and  it  has  been  held  that  where  the 
church  is  independent  and  self-governing,  and  where  the  trust  under  which  the 
property  is  held  does  not  require  the  observance  of  any  particular  form  oi  wor- 
ship or  the  teaching  of  any  particular  doctrine,  the  control  of  the  property  belongs 
to  the  majority,  regardless  of  any  change  of  religious  views  or  teachings. But 
where  there  is  attached  to  the  property  a  trust,  either  express  or  implied,  that 
certain  doc:rines  shall  be  taught  or  a  particular  form  of  worship  observed,  those 
who  adhere  to  the  purpose  of  the  trust  are  entitled  to  the  property,  even  though 
they  constitute  a  minority  and  the  church  is  independent  in  government. '^^ 

b.  Partition  of  Property.  In  general  the  factions  of  a  church  are  not  entitled 
to  a  partition  and  division  of  the  property,  where  it  is  lawfully  applied  to  the 
purpose  of  the  trust  and  none  of  the  members  are  prevented  from  participation 
in  its  use  and  enjoyment;    but  it  has  been  held  that  they  are  entitled  to  a  division 


Indiana. —  Smith  v.  Pedigo,  145  Ind.  361, 
33  N.  E.  777,  44  N.  E.  363,  19  L.  R.  A.  433, 
32  L.  R.  A.  838;  Hadley  White  Lick  Quar- 
terly Meeting  of  Friends  v.  Mendenhall  White 
Lick  Quarterly  Meeting  of  Friends,  89  Ind. 
136. 

loica. —  McBride  v.  Porter,  17  Iowa  203. 

Ee7itucky. —  Louisville  First  Presb.  Church 
v.  Wilson,  14  Bush  252;  Harper  v.  Straws, 
14  B.  Men.  48 ;  Gibson  v.  Armstrong,  7  B. 
Mon.  481. 

Massachusetts. —  See  Brown  v.  Porter,  10 
Mass.  93. 

Missouri. —  See  St.  Louis  African  Baptist 
Church  V.  St.  Louis  Transfer  Co.,  98  Mo.  412, 
11  S.  W.  990. 

New  Hampshire. —  Holt  P.  Downs,  58  N.  H. 
170. 

NeiD  Jersey. —  Paramus  True  Reformed 
Dutch  Church  v.  Iserman,  64  N.  J.  L.  506, 
45  Atl.  771;  Day  v.  Bolton,  12  N.  J.  L.  206. 

Oregon. —  Philomath  College  v.  Wj^att,  27 
Oreg.'390,  31  Pac.  206,  37  Pac.  i022,  26 
L.  R.  A.  68. 

Pennsylvania. —  Bose  v.  Christ,  193  Pa.  St. 
13,  44  Atl.  240:  Krecker  v.  Shirey,  163  Pa. 
St.  534,  30  Atl.  440,  29  L.  R.  A.  476; 
Fernstler  v.  Seibert,  114  Pa.  St.  196,  6  Atl. 
165;  Roshi's  Appeal,  69  Pa.  St.  462,  8  Am. 
Rop.  275  [follotcincf  App  v.  Lutheran  Cong., 
6  Pa.  St.  201];  Winebrenner  v.  Colder,  43 
la.  St.  244;  McGinnis  v.  Watson,  41  Pa. 
fit.  9;  Trustees  v.  Sturgeon,  9  Pa.  St.  321; 
Tones  r.  Wadsworth,  11  Phila,  239. 

South  Carolina. —  Wilson  v.  John's  Island 
Presb.  Church,  2  Rich.  Eq.  192. 

Tennessee. —  Rodgers  v.  Burnett,  108  Tenn. 
173,  65  S.  W.  408;  Reeves  V.  Walker,  8  Baxt. 
277. 

Virginia. —  Hoskinson  v.  Pusey,  32  Gratt. 
428. 

United  States. —  Reorganized  Church  of 
Jesus  Christ,  etc.  v.  Church  of  Christ,  60  Fed. 
937  [reversed  on  other  grounds  in  70  Fed. 
179.  17  C.  C.  A.  387]. 

See  42  Cent.  Dig.  tit.  "Religious  Socie- 
ties," §  151. 

Qualification  of  rule. —  The  rule  stated  is 
subject  to  the  qualification  that  church  ju- 
dicatories may  mnke  such  chnnges  in  the  law 
and  customs  as  they  may  by  their  laws  be 
authorized  to  make,  or  which  are  not  fundn- 
mental  departures  from  the  general  plan  and 
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purposes  of  the  organization.  Lamb  v.  Cain, 
129  Ind.  486,  29  N.  E.  13,  14  L.  R.  A.  518; 
Clark  V.  Brown,  (Tex.  Civ.  App.  1908)  108 
S.  W.  42L 

Neither  of  two  new  societies,  which  bear 
no  relation  whatever  to  the  old  society,  are  en- 
titled to  the  trust  property  of  the  old  organi- 
zation.   Cox  V.  Walker,  26  Me.  504. 

Estoppel  to  assert  title.— Although  the  title 
to  the  land  upon  which  a  church  building 
was  erected  was  in  one  faction,  it  is  estopped 
to  assert  it,  where  it  stood  by  and  allowed  the 
other  faction  to  build  the  church  building 
upon  it.  St.  Paul's  Reformed  Church  i'. 
Hower,  191  Pa.  St.  306,  43  Atl.  221. 

69.  loica. —  Dressen  v.  Brameier,  56  Iowa 
756,  9  N.  W.  193. 

Kentucky. —  Poynter  v.  Phelps,  111  S.  W. 
699,  33  Ky.  L.  Rep.  887. 

Pennsylvania. —  In  re  Aitken,  158  Pa.  St. 
541,  27  Atl.  1102. 

Texas. —  Paris  First  Baptist  Church  v. 
Fort,  93  Tex-.  215,  54  S.  W.  892,  49  L.  R.  A. 
617  \affirming  in  part  (Civ.  App.  1899)  55 
S.  W.  402]  ;  Jarrell  v.  Sproles,  20  Tex.  Civ. 
App.  387,  49  S.  W.  904. 

United  States. —  Watson  v.  Jones,  13  Wall. 
679,  20  L.  ed.  666. 

See  42  Cent.  Dig.  tit.  "  Religious  Socie- 
ties," §§  150,  151. 

70.  Nance  v.  Busby,  91  Tenn.  303,  18  S.  W. 
874,  15  L.  R.  A.  801;  Watson  v.  Jones,  13 
Wall.  (U.  S.)  679,  20  L.  ed.  666.  But  see 
Turpin  V.  Bagby,  138  Mo.  7,  39  S.  W.  455. 

71.  Schradi  r.  Dornfeld,  52  Minn.  465,  55 
N.  W.  49. 

Division  by  agreement. —  Where  the  old  or- 
ganization conveyed  an  undivided  half  of  the 
church  property  to  the  new  organization,  and 
the  division  was  acquiesced  in  for  three  years, 
each  organization  using  the  church  edifice 
on  alternate  Sundays,  tlie  court  will  not  dis- 
turb such  arrangement.  Wicks  r.  Nedrow, 
28  Nebr.  386,  44  N.  W.  457.  A  difficulty 
growing  out  of  an  illegal  election  of  trus- 
tees and  their  exclusion  of  the  majority  from 
the  use  of  the  church  is  not  such  a  schism 
as  will  entitle  the  faction  to  a  division  of 
the  property  under  the  terms  of  an  agree- 
ment, oniored  into  at  the  time  of  the  pur- 
chase of  the  ])roperty,  that  there  should  be 
a  fair  division  of  the  property  in  case  of  a 
schism.    Nelson  r.  Benson,  69  111.  27. 
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of  the  property  in  proportion  to  their  respective  numbers,  where  the  society  is 
irreconcilably  divided  and  neither  faction  has  abandoned  the  tenets  and  doctrines 
of  the  church  or  done  any  act  to  cause  a  forfeiture  of  its  rights;'^  or  where  the 
church  has  been  lawfully  divided  into  two  distinct  organizations  by  the  proper 
superior  or  supreme  ecclesiastical  body.^^  Under  the  statutes  of  some  states, 
where  the  circumstances  are  such  as  to  cause  a  schism  or  division,  each  party  is 
entitled  to  use  the  church  a  part  of  the  time,  proportioned  to  the  number  of  mem- 
bers of  each  party. 

C.  Actions  to  Determine  Rights  to  Property*  —  1.  Jurisdiction.   It  is 

•well  settled  that,  while  civil  courts  will  not  interfere  in  purely  ecclesiastical  mat- 
ters,'"" they  will  take  jurisdiction  of  and  determine  controverted  claims  to  the 
title,  use  or  possession  of  church  property.'^  Where  however,  the  rights  to  church 
property  are  dependent  upon  the  rules  and  discipline  of  the  church  or  denomina- 
tion, together  with,  the  decisions  of  the  church  tribunals,  the  civil  courts  will 
give  effect  to  such  rules  and  decisions, when  not  inconsistent  with  the  constitu- 


Division  by  legislature. —  It  seems  that  the 
legislature  may  authorize  a  religious  corpora- 
tion to  divide  its  real  estate  and  vest  a  por- 
tion thereof  in  a  part  of  the  congregation  set 
off  from  the  parent  organization.  Gallupville 
Reformed  Church  v.  Schoolcraft,  65  N.  Y.  134 ; 
Madison  Ave.  Baptist  Church  v.  Oliver  St. 
Baptist  Church,  46  N.  Y.  131),  but  a  resolu- 
tion of  the  legislature  dividing  a  religious 
societj^  passed  against  the  protest  of  the  so- 
ciety, is  ineffectual  so  far  as  it  attempts  to 
give  the  new  society  any  part  of  the  funds  on 
property  of  the  old  one  (Portland  Second  Ec- 
clesiastical Soc.  i\  Portland  First  Ecclesiasti- 
cal Soc,  23  Conn.  255). 

The  incorporation  of  the  church  presents 
no  obstacle  to  the  division  of  its  property 
among  the  members  (Wheelock  v.  Los  Angeles 
First  Presb.  Church,  119  Cal.  477,  51  Pac. 
841 ;  Immanuel's  Gemeinde  v.  Keil,  61  Kan. 
65,  58  Pac.  973.  But  see  Dressen  v.  Brameier, 
56  Iowa  756,  9  N.  W.  193),  nor  does  the  fact 
that  the  majority  of  a  religious  society  after 
their  withdrawal  from  connection  with  a 
presbytery  elected  trustees,  and  the  minority 
made  themselves  a  corporation,  and  also 
elected  trustees,  change  the  right  of  the  op- 
posing factions  to  share  in  the  common  prop- 
erty (Ferraria  v.  Vasconcellos,  31  111.  25). 

72.  Niccolls  r.  Rug?,  47  111.  47,  95  Am. 
Dec.  462;  Ferraria  i\  Vasconcellos,  31  111.  25; 
Immanuel's  Gemeinde  v.  Keil,  61  Kan.  65,  58 
Pac.  973  (holding  that  the  privileoe  of  pur- 
chasing the  property  should  be  reserved  to  the 
two  factions  in  order  that  the  property  may 
not  be  diverted  from  the  religious  purpose  to 
which  it  was  dedicated)  ;  Hale  v.  Everett,  53 
N.  H.  9,  16  Am.  Rep.  82. 

73.  Wheelock  v.  Los  Angeles  First  Presb. 
Church.  119  Cal.  477,  51  Pac.  841;  Weddell 
r.  Collier,  26  Pittsb.  Leg.  J.  N.  S.  (Pa.)  309; 
Smith  r.  Swormstedt,  16  How.  (U.  S.)  288, 
14  L.  ed.  942  \reversing  22  Fed.  Cas.  No. 
13,112,  5  McLean  369];  Bascom  v.  Lane,  2 
Fed.  Cas.  No.  1,089,  Brunn.  Col.  Cas.  348. 

74.  See  the  statutes  of  the  several  states. 
And  see  McKinney  v.  Griggs,  5  Bush  (Kv.) 
401,  96  Am.  Dec.  360;  Shannon  r.  Frost^  3 


B.  Mou.  (Kv.)  253;  Poynter  v.  Phelps,  111 
S.  W.  699,  33  Ky.  L.  Rep.  887;  Igleheart 
V.  Rowe,  47  S.  W.  575,  20  Ky.  L.  Rep.  821. 

In  Maine,  under  statute,  before  an  action 
can  be  maintained  for  a  division  of  the  time 
of  occupying  a  house  of  worship  there  must 
exist  a  house  of  worship  owned  by  persons  of 
different  denominations,  and  an  organized  so- 
ciety or  its  members  must  own  at  least  five 
pews  therein.  Leeds  First  Baptist  Soc.  v. 
Grant,  59  Me.  245. 

75.  See  infra,  X,  A. 

76.  Illinois. —  Ferraria  v.  Vasconcellos,  31 
HI.  25. 

Kentuclcy. —  Gartin  v.  Penick,  5  Bush  110. 

Louisiana. —  German  Evangelical  Cong.  v. 
Pressler,  17  La.  Ann.  127. 

Mississippi. —  Mt.  Helm  Baptist  Church  V. 
Jones,  79  Miss.  488,  30  So.  714. 

Missouri. —  Prickett  V.  Wells,  117  Mo.  502, 
24  S.  W.  52. 

New  York. —  Robertson  v.  Bullions,  9  Barb. 
64  [aijirnwd  in  11  N.  Y.  243]. 

Pennsylvania. —  Schlichter  v.  Keiter,  156 
Pa.  St.  119,  27  Atl.  45,  22  L.  R.  A.  161; 
Mcllvain  v.  Christ  Church,  8  Phila.  507,  2 
Woodw.  293. 

Canada. —  Itter  v.  Howe,  23  Ont.  App.  256. 

See  42  Cent.  Dig.  tit.  "Religious  Socie- 
ties," §§  154-157.    And  see  infra,  X,  A. 

Where  the  real  question  in  issue  is  one  of 
religious  doctrine,  the  courts  will  decline  to 
interfere,  although  property  rights  are  in- 
volved. Moseman  v.  Heitchousen,  50  Nebr. 
420,  69  N.  W.  957. 

Multiplicity  of  parties. — An  action  against 
an  unincorporated  religious  society,  whose 
property  is  held  in  common  and  whose  mem- 
bers are  numerous  and  constantly  changing, 
may  properly  be  brought  in  equity,  as  the 
remedv  at  law  would  be  inadequate.  Pleasant 
Hill  Shakers'  Soc.  v.  Watson,  68  Fed.  730, 
15  C.  C.  A.  632. 

77.  Connecticut. —  Trinity  M.  E.  Church  r. 
Harris,  73  Conn.  216,  47  Atl.  116,  50  L.  R.  A. 
636. 

Georgia. —  Mack  r.  Kime,  129  Ga.  1,  58 
S.  E.  184. 
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tion  and  laws  of  the  state,  "^^  and  will  inquire  only  as  to  what  are  the  mies  and 
decisions  of  the  church  and  its  tribunals,  and  what  parties  or  factions  adhere 
to  them,  without  questioning  their  wisdom  or  propriety. '^■^  Although  the  equi- 
table powers  of  the  court  are  most  frequently  appealed  to  in  actions  of  this  nature, 
remedies  at  law,  such  as  ejectment,  are  available. 

2.  Persons  Entitled  to  Sue.  Actions  involving  the  title  or  control  of  church 
property  are  properly  brought  in  the  name  of  the  church,  if  incorporated,^^  and 
the  trustees  are  the  persons  prima  facie  entitled  to  institute  the  litigation,^-  and 
they  are  undoubtedly  the  proper  parties  to  sue  when  the  church  is  incorporated,^^ 


Illinois. —  Kuns  v.  Robertson,  154  111.  394, 
40  N.  E.  394. 

Indiana. —  Smith  v.  Pedigo,  145  Ind.  361, 
33  N.  E.  777,  44  N.  E.  363,  19  L.  R.  A.  433, 
32  L.  R.  A.  838;  Lamb  i\  Cain,  129  Ind. 
486,  29  N.  E.  13,  14  L.  R.  A.  518;  Gaff  u. 
Greer,  88  Ind.  122,  45  Am.  Rep.  449. 

Kansas. —  Hackney  v.  Vawter,  39  Kan.  615, 
18  Pac.  699. 

Nebraska. —  Pounder  v.  Ashe,  44  Nebr.  672, 
63  N.  W.  48;  Rottmann  v.  Bartling,  22  Nebr. 
375,  35  N.  W.  126. 

O/iio.— Harrison  v.  Hoyle,  24  Ohio  St.  254; 
Rike  u.  Floyd,  6  Ohio  Cir.  Ct.  80,  3  Ohio  Cir. 
Dee.  359;  Griggs  v.  Middaugh,  10  Ohio  Dec. 
(Reprint)  643,  22  Cine.  L.  Bui.  367. 

Uniied  States. —  Watson  v.  Jones,  13  Wall. 
679,  20  L.  ed.  666. 

See  42  Cent.  Dig.  tit.  "  Religious  Socie- 
ties," §  157. 

78.  Prickett  v.  Wells,  117  Mo.  502,  24  S.  W. 
52. 

79.  Indiana. — ■  Smith  v.  Pedigo,  145  Ind. 
361,  33  N.  E.  777,  44  N.  E.  363,  19  L.  R.  A. 
433,  32  L.  R.  A.  838. 

Kentucky. —  Gartin  r.  Penick,  5  Bush  110. 

Minnesota. —  East  Norway  Lake  Norwegian 
Evangelical  Lutheran  Church  v.  Halvorson,  42 
Minn.  503,  44  N.  W.  663,  a  well  considered 
ease. 

Nebraska. —  Pounder  v.  Ashe,  36  Nebr.  564, 
54  N.  W.  847. 

NeiD  Jersey. — German  Evangelical  Lutheran 
Church  V.  Maschop,  10  N.  J.  Eq.  57;  Rainier 
V.  Howell,  9  N.  J.  Eq.  121;  Hendrickson  v. 
Shotwell,  1  N.  J.  Eq.  577. 

United  States. —  Watson  v.  Jones,  13  Wall. 
679,  20  L.  ed.  666. 

See  42  Cent.  Dig.  tit.  "  Religious  Socie- 
ties," §  157. 

80.  Smith  v.  Pedigo,  145  Ind.  361,  33  N.  E. 
777,  44  N.  E.  363,  19  L.  R.  A.  433,  32 
L.  R.  A.  838;  Lamb  v.  Cain,  129  Ind.  486,  29 
N.  E.  13,  14  L.  R.  A.  518;  Yanthis  v.  Kemp, 
(Ind.  App.  1908)  86  N.  E.  451;  Hartford 
First  Baptist  Church  v.  Witherell,  3  Paige 
(N.  Y.)  296,  24  Am.  Dec.  223;  Skilton  v. 
Webster,  Brightly  (Pa.)  203;  Kutz  v.  Hepler, 
1  Leg.  Rec.  (Pa.)  357;  Humphreys  v.  Hunter, 
20  U.  C.  C.  P.  456. 

81.  McConnell  v.  Gardner,  Morr.  (Iowa) 
272;  German  Evangelical  Cong.  v.  Hoessli,  13 
Wis.  348. 

Insertion  of  corporate  name  by  amendment. 

—  Trustees  suing  in  their  individual  names 
may  amend  at  the  trial  by  striking  out  their 
names  and  substituting  the  name  of  the  cor- 
poiation.  Ainlevville  Cong.  v.  Grewer,  23 
U.  C.  C.  P.  533." 


A  town  and  the  selectmen  are  neither 
proper  nor  necessary  parties  to  actions  in- 
volving rights  to  church  property.  Raynham 
First  Cong.  Soc.  v.  Raynham  Cong.  Ministers 
Fund,  23  Pick.  (Mass.)  148;  Colchester  i\ 
Hill,  Bravt.  (Vt.)  65. 

82.  Bates  v.  Houston,  66  Ga.  198.  And 
see  Dunkle  v.  Dries,  1  Woodw.  (Pa.)  114. 

83.  Attica  First  M.  E.  Church  v.  Filkins, 
3  Thomps.  &  C.  (N.  Y.)  279.  And  see  White 
V.  Miller,  71  N.  Y.  118,  27  Am.  Rep.  13,  hold- 
ing that  while  a  statute  which  conferred  upon 
shaker  societies  the  authority  to  have  their 
property  held  by  trustees  in  perpetual  succes- 
sion did  not  necessarily  constitute  such  a 
society  or  its  trustees  a  corporation,  in  a 
full  and  unrestricted  sense,  it  did  constitute 
the  trustees  a  corporate  body  in  the  sense 
that  they  may  sue  and  be  sued  as  such. 

In  Canada  trustees  may  sue  in  a  quasi- 
corporate  name.  Franklin  Church  v.  Maguire, 
23  Grant  Ch.  (U.  C.)  102;  Toronto  Berkeley 
St.  Cong.  V.  Stevens,  37  U.  C.  Q.  B.  9 ;  Ainley- 
ville  Cong.  v.  Grewer,  23  U.  C.  C.  P.  533; 
Humphreys  v.  Hunter,  20  U.  C.  C.  P.  456. 

When  title  to  office  is  disputed  and  both 
plaintiffs  and  defendants  claim  to  be  the 
legal  trustees,  and  defendants  are  in  pos- 
session of  the  church  property,  plaintiffs  can- 
not maintain  their  action  to  recover  the 
possession  and  control  of  the  property,  until 
their  title  to  the  office  is  first  determined  by 
quo  warranto  or  other  proper  proceedings. 
Staten  Island  North  Baptist  Church  v. 
Parker,  36  Barb.  (N.  Y.)  171.  But  see  Gaff 
V.  Greer,  88  Ind.  122,  45  Am.  Rep.  449. 

Trustees  claiming  authority  under  a  stat- 
ute, which  authorizes  them  to  dispose  of  a 
fund  belonging  to  the  corporation  for  other 
than  corporate  purposes,  must  be  made  par- 
ties to  an  action  brought  to  test  its  consti- 
tution alitv.  Davis  V.  Syracuse  First  Cong, 
Soc,  65  N.  Y.  278. 

One  trustee  may  sue  in  the  name  of  the 
corporation  to  restrain  his  co-trustees  from 
diverting  the  revenues  of  the  church  to  un- 
authorized uses.  York  First  Reformed  Presb. 
Church  V.  Bowden,  14  Abb.  N.  Cas.  (N.  Y.) 
356. 

An  irregularly  appointed  trustee  may  not 

sue. — ^  Scott  r.  Curie,  9  B.  Mon.    (Ky.)  17. 

Trustees  de  facto  of  an  unincorporated  re- 
ligious society  cannot,  on  the  ground  that 
they  truly  r(']>ro^^(Mil.  the  religious  faith  of 
those  wlio  took  the  deed  of  the  land  and 
erected  the  meoting-house  thereon,  maintain 
an  action  k)  recover  possession  of  the  prop- 
erty against  persons  who  are  in  actual  pos- 
session, claiming  that  they  represent  a  cor- 
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or  the  title  of  the  property  is  vested  in  them  in  trust,  and  in  general  no  right  to 
sue  in  behalf  of  the  church  or  society  is  vested  in  other  officers  of  the  church/^ 
or  in  the  minister.  But  suit  may  be  brought  by  one  or  more  members  of  the 
society  in  behalf  of  all  when  the  society  is  unincorporated/'^  or  the  object  of  the 
suit  is  to  prevent  a  diversion  of  the  trust  property  by  the  trustees  or  other  officers. 

3.  Pleading.  A  complaint  or  petition  which  sets  up  facts  showing  the  right 
of  plaintiff  to  sue  and  to  maintain  or  recover  the  possession  and  control  of  the 
property  in  question,  together  with  facts  showing  the  wrongful  possession  or 
diversion  of  defendants,  is  sufficient. Where  the  title  to  the  property  is  admitted 


poration  that  owns  the  same.  Bundy  v.  Bird- 
sal],  29  Barb.   (N.  Y.)  31. 

84.  Cahill  v.  Bigger,  8  B.  Mon.  (Ky.)  211; 
Curd  V.  Wallace,  7  Dana  (Ky.)  190,  32  Am. 
Dec.  85  (holding  that  trustees  having  title 
to  a  moiety  only  of  the  trust  property  may 
sue)  ;  Penny  r.  Central  Coal,  etc.,  Co.,  138 
Fed.  769,  71  C.  C.  A.  135.  And  see  Doe  v. 
Bain,  3  U.  C.  Q.  B.  198. 

The  dissent  of  one  of  two  trustees  of  church 
lands  does  not  render  bad  a  suit  brought  in 
the  name  of  both,  where  the  dissenting  trus- 
tee has  been  indemnified  for  the  costs. 
Unangst  v.  Shortz,  5  Whart.  (Pa.)  506. 

85.  See  cases  cited  infra,  this  note. 

The  session  of  the  presbyterian  church,  or 
the  elders  or  individual  members  thereof, 
have  no  standing  in  court,  either  in  their 
own  right  or  as  representing  the  church  or 
congregation.  McConnell  v.  Gardner,  Morr. 
(Iowa)  272;  Everett  V.  Asbury  Park  First 
Presb.  Church,  53  N.  J.  Eq.  500,  32  Atl.  747 ; 
Westminster  Presb.  Church  v.  Findley,  44 
Misc.  (N.  Y.)  173,  89  N.  Y.  Suppl.  801. 

A  Roman  catholic  bishop  can  maintain  no 
action  to  determine  rights  to  church  prop- 
erty unless  he  can  show  some  right  in  him- 
self to  the  property  in  question.  Eis  v.  Croze, 
149  Mich.  62,  112  N.  W.  943;  Blair  v.  Odin, 
3  Tex.  288. 

The  consistory  of  the  reformed  Dutch 
church  has  been  held  to  constitute  a  separate 
and  independent  body  in  reference  to  chari- 
table funds,  having  unlimited  control  thereof, 
and  to  have  the  capacity  of  suing  and  being 
sued.  Prattsville  Reformed  Dutch  Church  v. 
Brandow,  52  Barb.   (N.  Y.)  228. 

Commissioners  appointed  by  a  division  of 
the  methodist  episcopal  church  may  maintain 
a  bill  in  equity,  for  a  division  of  property 
against  the  trustees  of  the  common  property 
(Bascom  Lane,  2  Fed.  Cas.  No.  1,089, 
Brunn.  Col.  Cas.  348),  or  against  the  book 
concern  belonging  to  the  general  church  at 
the  time  of  the  separation  ( Smith  r.  Sworm- 
stedt,  16  How.  (U.  S.)  288,  14  L.  ed.  942 
[reversing  22  Fed.  Cas.  No.  13,112,  5  Mc- 
Lean 369]). 

86.  Clark  v.  Quincy  Evangelical  Soc,  12 
Gray  (Mass.)  17. 

But  the  minister  may  be  joined  as  a  party 
plaintiff  when  the  subject-matter  of  the  suit 
is  the  refusal  of  the  trustees  to  pay  him  his 
salary  from  a  fund  held  in  trust  for  his 
support.  Eaynham  First  Cong.  Soc.  v.  Rayn- 
ham  Cong.  Ministers  -Fund,  23  Pick.  (Mass.) 
148. 

87.  Iowa. —  McConnell  v.  Gardner,  Morr. 
272. 


Kansas. —  Fink  v.  Umscheid,  40  Kan.  271, 
19  Pac.  623,  2  L.  R  A.  146. 

t^ew  Jersey. —  Newburgh  Associate  Re- 
formed Church  V.  Princeton  Theological  Semi- 
nary, 4  N.  J.  Eq.  77. 

Ohio. —  Mannix  v.  Purcell,  46  Ohio  St.  102, 
19  N.  E.  572,  15  Am.  St.  Rep.  562,  2  L.  R.  A. 
753. 

United  States. —  Beatty  v.  Kurtz,  2  Pet. 
566,  7  L.  ed.  521;  Penny  v.  Central  Coal,  etc., 
Co.,  138  Fed.  769,  71  C.  C.  A.  135,  acting 
trustee. 

See  42  Cent.  Dig.  tit.  "  Religious  Societies," 
§  159. 

88.  California. —  Baker  v.  Ducker,  79  Cal. 
365,  21  Pac.  764. 

Ne'W  York. —  Isham  v.  Fullager,  14  Abb.  N. 
Cas.  363. 

North  Carolina. — ^Nash  v.  Sutton,  117  N.  C. 
231,  23  S.  E.  178. 

0?iio. —  Wiswell  v.  Cincinnati  First  Cong. 
Church,  14  Ohio  St.  31. 

Canada. — ■  Boulton  v.  Toronto  Church  Soc, 
15  Grant  Ch.  (U.  C.)  450. 

See  42  Cent.  Dig.  tit.  "  Religious  Societies," 
§  159. 

A  non-member  of  the  church  or  society 
cannot  maintain  an  action  to  regulate  the 
use  of  the  church  property,  even  though  he 
was  one  of  the  original  grantors  (Strong  v. 
Doty,  32  Wis.  381),  or  was  formerly  a  mem- 
ber of  the  society  (Shannon  v.  Frost,  3 
B.  Mon.  (Ky.)  253;  Smith  v.  Bowers,  57 
N.  Y.  App.  Div.  252,  68  N.  Y.  Suppl.  169 
[affirmed  in  171  N.  Y.  669,  64  N.  E.  1125]; 
Nance  v.  Busby,  91  Tenn.  303,  18  S.  W.  874, 
15  L.  R.  A.  801). 

Contributors  to  a  trust  fund  may  sue  to 
prevent  a  perversion  of  the  trust  (Ludlam  v. 
Higbee,  11  N.  J.  Eq.  342),  and  for  this  pur- 
pose it  is  not  necessary  that  all  be  joined 
(Avery  v.  Baker,  27  Nebr.  388,  43  N.  W. 
174,  20  Am.  St.  Rep.  672).  However,  an 
action  based  upon  a  contract  cannot  be  main- 
tained by  persons  who  are  not  subscribers  to 
the  agreement,  and  who  are  not  the  suc- 
cessors or  legal  representatives  of  the  society 
for  whose  benefit  the  contract  was  made. 
Manning  v.  Gloucester  Fifth  Parish,  6  Pick. 
(Mass.)  6. 

A  minority  of  the  society  who  are  not  pew- 
holders  and  who  have  paid  no  part  of  the 
purchase-money  cannot  maintain  a  bill  in 
equity  to  restrain  the  society  from  recon- 
veying  a  trust  estate  to  the  former  trustees, 
discharged  of  the  trust.  Clark  v.  Quincy 
Evangelical   Soc,   12  Gray   (Mass.)  17. 

89.  Baker  v.  Ducker,  79  Cal.  365,  21  Pac 
764  (holding  further  that  a  complaint  which 
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to  be  in  third  persons,  a  petition  praying  that  plaintiffs  be  put  in  possession  and 
that  defendants  be  restrained  from  interfering  therewith  is  one  for  an  injunction^ 
and  not  in  ejectment. 

4.  Evidence.  Tiie  burden  of  proving  a  better  right  to  the  property  in  ques- 
tion is  on  defendants  where  plaintiffs  are  members  or  trustees  adhering  to  the 
estabhshed  organization/^  but  it  is  on  plaintiffs  where  defendants  have  been 
adjudged  the  duly  elected  trustees.*'^  It  is  error  to  exclude  evidence  which  bears 
directly  on  the  issues  of  the  case  and  is  otherwise  unobjectionable;  but  irrevelant 
and  immaterial  evidence,  such  as  the  adherence  of  members  to  certain  doctrines 
when  that  question  is  not  in  issue,  should  be  excluded.®^  On  a  question  of  change 
or  departure  from  faith,  detached  sentences  from  the  sermon  of  the  minister 
should  not  be  given  too  much  weight,  and  the  opinion  of  an  elder  should  not 
be  allowed  to  overweigh  the  decision  of  several  ecclesiastical  tribunals. A 
finding  of  title  in  plaintiff  is  justified  by  evidence  showing  the  acquisition  of  title 
by -adverse  possession. 

5.  Trial.  The  authorities  are  not  agreed  as  to  whether  secession  from  a 
church  or  religious  society  is  a  question  of  law  or  fact.  Thus  while  it  has  been 
held  a  question  of  law  for  the  court,  ®^  other  cases  hold  it  to  be  a  question  of  fact 
for  the  jury,^^  and  still  others  consider  it  a  mixed  question  of  law  and  fact.^  How- 


alleges  that  plaintiffs  accepted  one  doctrinal 
standard  and  defendants  another  is  suffi- 
ciently definite,  although  it  does  not  show 
the  difference  between  the  two  confessions 
of  faith)  ;  Yanthis  v.  Kemp,  (Ind.  App.  1908) 
85  N.  E.  976,  86  N.  E.  451. 

InsufScient  allegation  of  want  of  authority. 
— A  demurrer  lies  to  a  petition  which  does 
not  allege  that  the  acts  complained  of  were 
done  without  authority  or  contrary  to  the 
doctrine  of  the  church.  Messinger  v.  Trinity 
Church,  8  Ohio  Dec.  (Reprint)  227,  6  Cine. 
L.  Bui.  397. 

Sufficient  allegation  of  expulsion,— An  al- 
legation in  a  bill  to  restrain  the  use  of  cer- 
tain property,  against  certain  expelled  mem- 
bers of  a  religious  society,  that  they  were  ex- 
pelled after  full  and  mature  deliberation  by 
the  church,  is  sufficient,  as  it  shows  the  ex- 
pulsion to  have  been  made  by  the  church,  and 
it  will  be  presumed  that  everything  neces- 
sary and  proper  was  done.  Berryman  v. 
Reese,  11  B.  Mon.  (Ky.)  287. 

In  Missouri  under  statute,  defendants,  who 
charge  in  their  answers  that  plaintiff  trus- 
tees are  holding  the  church  property  in  vio- 
lation of  their  trust,  must  assert  this  claim 
in  an  action  to  try  title  or  be  forever  barred 
from  asserting  it.  Bredell  v.  Alexander,  8 
Mo.  App.  110. 

90.  Simmons  v.  Allison,  118  N.  C.  763,  24 
S.  E.  716. 

91.  Igleheart  v.  Rowe,  47  S.  W.  575,  20 
Ky.  L.  Rep.  821 ;  Clark  r.  Brown,  (Tex.  Civ. 
App.  1908)  108  S.  W.  421.  Compare  Mc- 
Auley's  Appeal,  77  Pa.  St.  397,  where  it  is 
held  that  if  plaintiffs  allege  secession  by  de- 
fendants, the  burden  of  proof  is  cast  on  them. 

That  congregations  conduct  themselves  in 
an  orderly  manner  and  according  to  the  rules 
and  usages  of  deliberative  bodies  Avill  be  pre- 
sumed. Gibson  v.  Morris,  36  Tex.  Civ.  App. 
593,  83  S.  W.  226. 

92.  African  Baptist  Church  y.  White,  69 
S.  W.  757,  24  Ky.  L.  Rep.  646. 


93.  Perry  v.  Tupper,  74  N.  C.  722;  Doch- 
kus  V.  Lithuanian  Ben.  Soc,  206  Pa.  St.  25, 
55  Atl.  779. 

A  document  identified  by  members  of  an 
incorporated  religious  society  as  the  constitu- 
tion and  by-laws  used  by  the  society  is  ad- 
missible in  a  suit  to  determine  rights  to  prop- 
erty claimed  by  contending  factions,  although 
no  vote  of  the  society,  adopting  it  as  such, 
is  shown.  Baker  v.  Ducker,  79  Cal.  365,  21 
Pac.  764. 

Counsel  will  be  permitted  to  read  in  argu- 
ment extracts  from  writings  of  a  person 
learned  in  theological  matters  which  are 
merely  argumentative,  but  not  extracts  from 
opinions  of  scientific  witnesses  which  would 
be  inadmissible  as  evidence.  Jones  r.  Little 
Blue  River  Regular  Baptist  Church,  Smith 
(Ind.)  47. 

94.  Baker  v.  Ducker,  79  Cal.  365,  21  Pac. 
764;  Field  v.  Field,  9  Wend.  (N.  Y.)  394. 

On  an  issue  as  to  how  the  members  voted 
at  a  church  meeting"  which  fixed  the  status  of 
the  parties,  it  is  proper  to  permit  a  witness 
to  state  hovf  many  persons  were  present  at 
the  meeting,  but  not  to  give  a  list  of  the  mem- 
bers comprising  the  minoritv  faction.  Gibson 
v\  Morris,  36  Tex.  Civ.  App.  593,  S3  S.  W. 
226. 

95.  Happy  v.  Morton,  33  111.  398. 

96.  Smith  r.  Pedigo,  145  Ind.  361,  33  X.  E. 
777,  44  N.  E.  363,  19  L.  R.  A.  433,  32  L.  R.  A. 
838 

97.  Pennv  r.  Central  Coal,  etc.,  Co.,  138 
Fed.  769,  71  C.  C.  A.  135. 

98.  Perry  r.  Tupper,  74  N.  C.  722. 

99.  Hale  v.  Everett,  53  N.  H.  9,  16  Am. 
Rop.  82;  Gibson  r.  Morris,  28  Tex.  Civ.  App. 
555,  67  S.  W.  433. 

1.  Wiswoll  r.  Cincinnati  First  Cone:.  Church, 
14  Ohio  St.  31.  And  see  Stamford  First  Bap- 
tist Cluircli  r.  Rouse,  21  Conn.  160,  holding 
that  the  circumstances  of  that  case  were  not 
so  decisive  in  their  character  as  to  permit  the 
court  to  pronounce  a  conclusion  of  h\\v  upon 
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ever,  it  is  settled  that  it  is  for  the  court  to  determine  whether  a  certain  meeting 
of  the  church  was  a  legal  one,^  and  that  it  is  for  the  jury  to  determine  whether 
plaintiffs  are  the  duly  elected  trustees  so  as  to  be  entitled  to  sue,  when  that  ques- 
tion is  raised  by  answer  and  not  by  demurrer.^  The  failure  of  the  court  to  name 
all  plaintiffs  and  defendants  in  his  charge  to  the  jury  does  not  constitute  preju- 
dicial error.^ 

6.  Judgment,  Relief,  and  Costs.  In  general  the  court  will  grant  such  relief 
to  either  or  both  parties,  as  the  circumstances  of  the  case  requires.^  It  is  proper 
for  the  court  to  order  that  rival  factions  shall  alternate  in  the  use  and  possession 
of  the  church,  pending  the  decision  of  the  question  of  their  rights  by  the  church 
tribunals,^  but  not  when  the  question  is  pending  in  the  civil  courts. A  judgment 
against  the  trustees  will  not  bind  the  real  estate,  or  the  proceeds  of  a  sale  thereof, 
where  the  statutes  from  which  they  derive  their  authority  confer  no  power  upon 
them  to  ahen  or  encumber  the  real  estate  of  their  own  volition.^  It  has  been 
held  that  a  parish  for  whose  benefit  a  suit  is  defended  ought  to  defray  the  expenses 
of  the  suit,^  and  that  a  trustee  who  has  wrongfully  refused  to  execute  his  trust 
is  properly  charged  with  the  costs  of  the  proceeding  brought  to  compel  him  to 
do  so.^*^ 

IX.  PEWS. 

A.  Estate,  Interest,  or  Rights  of  Pewholder  *  —  1.  General  Rules, 

A  pew     is  not  absolute  but  qualified  and  conditional  property,^-  the  pewholder 


them,  and  hence  the  question  was  one  for  the 
jury. 

2.  Gibson  v.  Morris,  28  Tex.  Civ.  App.  555, 
67  S.  W.  433. 

3.  Gallipolis  Tp.  First  Presb.  Soc.  v. 
Smithers,  12  Ohio  St.  248. 

4.  Gibson  v.  Morris,  36  Tex.  Civ.  App.  593, 
83  S.  W.  226. 

5.  Bartholomew  v.  Lutheran  Cong.,  35  Ohio 
St.  567;  Bouldin  v.  Alexander,  103  U.  S.  330, 
26  L.  ed.  308. 

The  parties  are  controlled  by  a  statute  lim- 
iting relief,  accordingly  as  they  seek  or  do 
not  seek  relief  under  it.  Hadden  v.  Chorn,  8 
B.  Mon.  (Ky.)  70;  Curd  r.  Wallace,  7  Dana 
(Ky.)  190,  32  Am.  Dec.  85. 

A  decree  of  sale  of  the  church  property 
and  a  division  of  the  proceeds  among  the  mem- 
bers may  properly  be  made,  where  the  organi- 
zation is  an  independent  one  and  the  members 
are  nearly  equally  divided  by  irreconcilable 
differences,  Immanuels  Gemeinde  f.  Keil,  61 
Kan.  65,  58  Pac.  973  [modifying  8  Kan.  App. 
405,  54  Pac.  800]. 

The  court  v/ill  not  decree  the  delivery  of 
contributions,  voluntarily  made  for  the  spe- 
cific purpose  of  paying  the  salary  of  one 
pastor,  to  another  pastor,  even  though  the 
latter  is  regularlv  appointed.  Bliem  v. 
Schultz,  170  Pa.  St.  563,  33  Atl.  337. 

Appointment  of  trustees. —  Where  the  de- 
cision of  the  court  creates  a  vacancy  in  the 
board  of  trustees,  it  is  proper  for  the  court 
to  appoint  persons  to  fill  the  vacancies.  Nash 
V.  Sutton,  117  N.  C.  231,  23  S.  E.  178;  Jones 
V.  Wadsworth,  11  Phila.  (Pa.)  239.  But  the 
court  will  not  commit  the  execution  of  the 
trust  to  persons  claiming  to  be  trustees,  but 
whose  election  is  shown  to  have  been  secured 
by  improper  and  illegal  means.  Smith  v. 
Nelson,  18  Vt.  511. 


Plaintiff  will  be  given  no  more  than  he  asks 
in  his  bill. —  Bouldin  v.  Alexander,  103  N.  S. 
330,  26  L.  ed.  308. 

6.  Bowden  v.  McLeod,  1  Edw.  (N.  Y.)  588. 

7.  Newhart  v.  Sampsel,  2  Pa.  Dist.  647,  13 
Pa.  Co.  Ct.  161. 

8.  Globe  Furniture  Co.  v.  Jerusalem  Bap- 
tist Church,  103  Va.  559,  49  S.  E.  657. 

9.  Dillingham  v.  Snow,  5  Mass.  547. 

10.  Newmyer's  Appeal,  72  Pa.  St.  121. 

11.  Pew  defined  see  30  Cyc.  1536. 
Derivation    of   word    "pew." — The  word 

"  pew  "  is  derived  from  "  puye "  signifying 
an  inclosed  seat  in  a  church.  Brumfitt  v. 
Roberts,  L.  R.  5  C.  P.  224,  1  Hopw.  &  C. 
387,  39  L.  J.  C.  P.  95,  22  L.  T.  Rep.  N.  S. 
301,  18  Wkly.  Rep.  678. 

12.  Sohier  r.  Trinity  Church,  109  Mass.  1; 
Kimball  r.  Rowley  Second  Cong.  Parish,  24 
Pick.  (Mass.)  347;  Daniel  v.  Wood,  1  Pick. 
(Mass.)  102,  11  Am.  Dec.  151;  Gay  v.  Baker, 
17  Mass.  435,  9  Am.  Dec.  159;  Hartford  First 
Baptist  Church  v.  Witherell,  3  Paige  (N,  Y,) 
296,  24  Am,  Dec.  223,  holding  that  the  grant 
of  a  church  pew  in  perpetuity  does  not  op- 
erate to  give  the  owner  an  absolute  un- 
qualified right  of  property,  as  in  the  case  of 
a  grant  of  land  in  fee,  but  only  a  right  to  sit 
therein. 

It  is  in  the  nature  of  a  mere  usufruct.— 

Gamble's  Succession,  23  La.  Ann.  9;  Sohier 
r.  Trinity  Church,  109  Mass.  1;  Freligh  f. 
Piatt,  5  Cow.  (N.  Y.)  494;  White  V.  Method- 
ist Episcopal  Church,  3  Lans.  (N.  Y.)  477. 

An  incorporeal  immovable. —  Gamble's  Suc- 
cession, 23  La.  Ann.  9. 

Similarly  in  England  the  interest  of  a  pew- 
holder in  his  pew  is  held  to  be  of  merely  an 
incorporeal  nature,  or  in  the  nature  of  an 
easement  or  right  or  privilege  in  the  lands  of 
another,  and  a  pewholder  is  not  the  owner 
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having  no  title  to  the  soil  on  which  the  edifice  stands,  nor  to  the  edifice  itself, 
these  being  the  property  of  the  society,  and  the  seizin  and  possession  m  the 
trustees/^  but  merely  a  right  to  use  the  pew,  subject  to  and  hmited  by  the  rights 
and  powers  of  the  corporation  or  trustees  aRcl  all  the  conditions  and  limitations 
incident  to  such  property,  and  subject  to  the  superior  title  included  in  the  owner- 
ship of  the  house, and  the  pewholder's  right  is  limited  to  an  exclusive  occupancy 
of  a  certain  part  of  the  meeting-house  for  the  purpose  of  attending  upon  public 
worship,  during  the  time  that  the  church  is  open  for  church  purposes,^^  subject 


of  that  part  of  tlie  church  covered  by  the  pew. 
Brumfitt  i\  Roberts,  L.  R.  5  C.  P.  ii24,  1 
Hopw.  &  C.  387,  39  L.-  J.  C.  P.  95,  22  L.  T. 
Rep.  N.  S.  301,  18  Wkly.  Rep.  678;  Hinde  t\ 
Charlton,  L.  R.  2  C.  P.  104,  12  Jur.  N.  S.  1008, 
36  L.  J.  C  P.  79,  ]5  L.  T.  Rep.  N.  S.  472, 
15  Wkly.  Rep.  226;  Mainwaring  r.  Giles,  5 

B.  &  A.  356,  24  Rev.  Rep.  417,  7  E.  C.  L. 
]98;  Gully  i\  Exeter,  4  Bing.  290,  5  L.  J. 

C.  P.  0.  S.  178,  12  Moore  C.  P.  591,  29  Rev. 
Rep.  565,  13  E.  C.  L.  508. 

Pew  tenancy  is  as  accurate  a  description 
as  pew  ownership. —  Jones  r.  Towne,  58  N.  H. 
462,  42  Am.  Rep.  602. 

13.  In  re  New  South  Meeting-House,  13 
Allen  (Mass.)  497;  Gav  r.  Baker,  17  Mass. 
435,  9  Am.  Dec.  159;  Atty.-Gen.  r.  Federal 
St.  Meeting-House,  3  Gray  (Mass.)  1;  New- 
ark Third  Presb.  Cong.  r.  Andruss,  21 
N.  J.  L.  325;  Woodworth  v.  Payne,  74  N.  Y. 
196,  30  Am.  Rep.  298;  Wheaton  i\  Gates,  18 
N.  Y.  395 ;  In  re  Saugerties  Reformed  Dutch 
Church,  16  Barb.  (N.  Y.)  237;  Voorhees  r. 
Amsterdam  Presb.  Church,  8  Barb.  (N.  Y.) 
135,  5  How.  Pr.  58  [affirmed  in  17  Barb. 
103]  ;  Abernethv  r.  Puritans'  Church  Soc,  3 
Dalv  (N.  Y.)  1;'  Heenev  v.  St.  Peter's  Church, 
2  Edw.  608;  In  re  Brick  Presb.  Church,  3 
Edw.  (N.  Y.)  155;  Kincaid's  Appeal,  66  Pa. 
St.  411,  5  Am.  Rep.  377;  Church  r.  Wells,  24 
Pa.  St.  249. 

Nor  does  the  pew  owner  own  the  space 
above  the  pew,  for  there  may  be  other  pews 
above  in  tlie  gallery.  Gay  v.  Baker,  17  Mass. 
435,  9  Am.  Dec.  159. 

The  owners  of  pews  are  not  owners  of  the 
fee,  but  have  simply  an  easement  in  the  free- 
hold. Hartland  Union  Meeting-House  r. 
Rowell,  66  Me.  400. 

Pew  owners  are  not  tenants  in  common  of 
land  on  which  the  edifice  stands.  Craig  v. 
Franklin  County,  58  Me.  479. 

Builders  of  a  church  paid  by  permitting 
them  to  sell  the  pews  at  auction,  Avith  the 
right  to  retain  such  as  should  be  unsold,  to 
be  sold  or  locked  up  at  their  election,  took 
no  title  to  the  church  edifice  or  the  premises, 
but  merely  the  right  to  sell  for  such  price 
and  on  such  terms  as  they  might  see  fit,  and 
their  right  did  not  extend  to  pews  which  the 
coi-poration  might  put  in  at  its  own  expense, 
by  way  of  repair  or  reconstruction,  many 
years  afterward.  White  r.  M.  E.  Church 
First  Soc,  3  Lans.  (N.  Y.)  477. 

A  pew  can  hardly  be  said  to  be  property 
at  all  in  a  strict  sense,  being  a  mere  ease- 
ment enjoyed  for  a  particular  purpose. 
Curry  v.  Erie  First  Presb.  Cong.,  2  Pittsb. 
(Pa.)  40. 


In  a  free  church  there  is  no  renting  of 
pews,  but  the  habit  of  a  person  of  sitting  in 
a  particular  seat  is  a  license,  so  that  he  can- 
not be  removed  without  first  being  requested 
to  go  from  that  seat;  but  the  trustees  of  a 
free  church  may  assign  seats,  and  forcibly 
remove  one  from  a  seat  occupied  without  au- 
thority. Sheldon  v.  Vail,  28  Hun  (N.  Y.) 
354. 

14.  Maine. —  Leeds  First  Baptist  Soc.  v. 
Grant,  59  Me.  245. 

Massachusetts. —  Kimball  v.  Rowley  Second 
Cong.  Parish,  24  Pick.  347;  Gay  v.  Baker,  17 
Mass.  435,  9  Am.  Dec.  159,  holding  that  were 
this  not  so  the  rights  of  the  parish  over  the 
meeting-house  could  not  be  exercised  on  the 
most  urgent  occasion  without  interfering  with 
the  rights  of  each  pewholder. 

7\'ew  Hampshire. —  Colby  v.  Northfield,  etc., 
Cong.  Soc,  63  N.  H.  63;  Jones  r.  Towne,  58 
N.  H.  462,  42  Am.  Rep.  602. 

^eio  York. —  Cooper  i\  Sandy  Hill  First 
Presb.  Church,  32  Barb.  222  (holding  that 
the  rights  of  a  pew  owner  not  being  absolute, 
but  subject  to  that  of  trustees  to  alter  the 
church,  no  constitutional  question  arises  when 
the  pew  is  destroyed  from  necessity  or  for 
the  purposes  of  expediency  or  convenience)  ; 
Voorhees  Amsterdam  Presb.  Church,  17 
Barb.  103  [dffirwing  8  Barb.  135,  5  How.  Pr. 
58];  Erwin  r.  Hurd,  13  Abb.  N.  Cas.  91; 
Bronson  r.  St.  Peter's  Church,  7  N.  Y.  Leg. 
Obs.  361;  Shaw  v.  Beveridge,  3  Hill  26,  38 
Am.  Dec.  616. 

Vermont. — ^  Perrin  r.  Granger.  33  Vt.  101; 
Kellogg  V.  Dickinson,  18  Vt.  266. 

See  42  Cent.  Dig.  tit.  "  Religious  Societies," 
§  168  et  seq. 

15.  Louisiana. —  Gamble's  Succession,  23 
La.  Ann.  9. 

Massachusetts. —  Sohier  v.  Trinity  Church. 
109  Mass.  1 ;  In-  re  New  South  Meeting-House. 
13  Allen  497;  Atty.-Gen.  r.  Federal  St.  Meet- 
ing-House, 3  Gray  1 ;  Kimball  r.  Rowley  Sec- 
ond Cong.  Parish,  24  Pick.  347:  Wentworth 
V.  Canton  First  Parish,  3  Pick.  344;  Daniel 
V.  Wood,  1  Pick.  102,  11  Am.  Dec.  151;  Gav 
V.  Baker,  17  Mass.  435,  9  Am.  Dec.  159. 

Xcir  Jrrsci/. —  Newark  Third  Presb.  Church 
r.  Andniss,  21  N.  J.  L.  325. 

Xcir  I'o;-/.-.— Wheaton  r.  Gates,  IS  N.  Y. 
395;  Wliite  r.  Svracniso  :^L  E.  Church  First 
Soc,  3  Laiis.  477 ;  Cooi^er  r.  Sandy  Hill  First 
Presb.  Church.  32  Barb.  222;  In  re  Reformed 
Dutch  Church,  16  Barb.  237:  Voorhees  r. 
Amsterdam  Presb.  Church.  8  Barb.  135.  5 
How.  Pr.  58  [affirmed  in  17  Barb.  1031: 
Abernethv  r.  Puritans'  Church  Soc.  3  Dalv 
1;  Erwin  r.  Hurd,  13  Abb.  N.  Cas.  91  :  Shaw 
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to  the  right  of  the  society  to  have  the  meeting-house  in  such  a  place  as  will  best 
accommodate  the  whole. The  pewholder  cannot  remove  the  pew/^  nor  convert 
it  to  other  use,  and  can  do  nothing  which  may  interfere  with  or  impair  the  use 
of  the  building  for  the  purpose  for  which  it  is  used.^^  The  right  is  limited  too 
as  to  time,  for  if  the  house  is  burnt  or  destroyed  by  time  the  right  is  gone;  but 
the  right  extends  so  long  as  the  pew  remains  or  to  the  limit  of  the  term  of  pur- 
chase,^°  and  the  pew  owner  cannot  be  despoiled  of  his  property,  and  in  some 
respects  his  rights  are  superior  to  those  of  the  church,  and  they  must  exercise 
their  general  ownership  in  subordination  to  them,*  and  be  restricted  to  the  general 
purposes  for  which  the  church  was  created.^^  In  some  states  pew  rights  are  in 
the  nature  of  realty,^^  while  in  others  they  are  personalty .^^ 


V.  Beveridge,  3  Hill  26,  38  Am.  Dec.  616; 
Freligh  v.  Piatt,  5  Cow.  494;  Hartford  First 
Baptist  Church  i\  Wrtherell,  3  Paige  296,  24 
Am.  Dec.  223. 

Pennsylvania. —  Kincaid's  Appeal,  66  Pa. 
St.  411,  5  Am.  Rep.  377;  Curry  v.  Erie  First 
Presb.  Cong.,  2  Pittsb.  40. 

Vermont. —  Howe  v.  Stevens,  47  Vt.  262; 
O'Hear  v.  De  Goesbriand,  33  Vt.  593,  80  Am. 
Dec.  653;  Perrin  v.  Granger,  33  Vt.  101; 
Kellogg  r.  Dickinson,  18  Vt.  266. 

England. —  Brumfitt  v.  Roberts,  L.  R.  5 
C.  P.  224,  1  Hopw.  &  C.  387,  39  L.  J.  C.  P. 
95,  22  L.  T.  Rep.  N.  S.  301,  18  Wkly.  Rep. 
678;  Mainwaring  i\  Giles,  5  B.  &  A.  356,  24 
Rev.  Rep.  417.  7  E.  C.  L.  198;  Gully  v. 
Exeter,  4  Ring.  290,  5  L.  J.  C.  P.  0.  S.  178, 
12  Moore  C.  P.  591,  29  Rev.  Rep.  565,  13 
E.  C.  L.  508. 

Canada.— Ridout  i\  Harris,  17  U.  C.  C.  P. 
88. 

See  42  Cent.  Dig.  tit.  "  Religious  Societies," 
§  168  et  seq. 

Mode  of  use. —  Wliere  a  meeting-house  is 
conveyed  to  trustees  for  the  use  of  a  certain 
church  and  society,  for  a  place  of  public  re- 
ligious worship  for  such  church  and  society, 
and  for  no  other  use,  intent,  or  purpose  what- 
soever, and  in  the  deeds  of  the  pews  in  such 
house,  wliich  are  given  to  an  individual,  the 
provisions  of  the  conveyance  of  the  house  are 
referred  to,  and  recognized,  the  pew  owner 
has  a  right  to  the  sole  use  of  his  pews  on  all 
occasions  when  the  house  is  occupied,  al- 
though it  be  opened  for  purposes  different 
from  those  mentioned  in  the  conveyance 
thereof,  and  he  has  a  right  to  exclude  all 
others  from  his  pews  on  such  occasions,  by 
fastening  the  pew  doors,  or  otherwise,  in 
such  manner  as  not  to  interrupt  or  annoy 
those  who  may  occupy  other  pews;  and  any 
person  who  enters  such  peAvs,  knowing  the 
facts,  is  a  trespasser,  and  liable  to  an  action 
by  the  owner;  and  so,  if  the  owner  of  such 
pews  cover  them  in  an  offensive  manner  for 
the  purpose  of  excluding  others,  and  any  per- 
son, in  removing  the  offensive  covering,  do 
any  unnecessary  injury  to  the  pew  or  its 
fixtures,  he  is  liable  to  the  owner  in  an  action 
of  trespass.  Jackson  v.  Rounseville,  5  Mete. 
(Mass.)  127. 

A  corporation  may  hold  a  pew. —  Reg.  v. 
Warwick,  8  Q.  B.  926,  10  Jur.  962,  15  L.  J. 
Q.  B.  306,  55  E.  C.  L.  926. 

16.  Antrim  First  Presb.  Soc.  v.  Bass,  68 
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N.  H.  333,  44  Atl.  485;  Johnson  v.  Towne, 
58  N.  H.  462,  42  Am.  Rep.  602;  Fisher  v. 
Glover,  4  N.  H.  180;  Van  Houten  v.  Totowa 
First  Reformed  Dutch  Church,  17  N.  J.  Eq. 
126. 

17.  Jones  v.  Towne,  58  N.  H.  462,  42  Am. 
Rep.  602. 

18.  Daniel  v.  Wood,  1  Pick.  (Mass.)  102, 
11  Am.  Dec.  151;  Freligh  v.  Piatt,  5  Cow. 
(N.  Y.)  494;  Curry  v.  Erie  First  Presb. 
Church,  2  Pittsb.  (Pa.)  40;  Kellogg  v.  Dick- 
inson, 18  Vt.  266. 

The  pev/holder  cannot  change  or  decorate 
the  pew  to  his  fancy,  nor  cut  it  down  and 
carry  it  away.  Church  r.  Wells,  24  Pa.  St. 
249. 

19.  Voorhees  r.  Amsterdam  First  Presb. 
Church,  8  Barb.  (N.  Y.)  135,  5  How.  Pr.  58 
[affirmed  in  17  Barb.  103]  ;  Abernethy  r. 
Puritans  Church  Soc,  3  Daly  (N.  Y.)  1; 
Freligh  v.  Piatt,  5  Cow.  (N.  Y.)  494. 

20^  White  r.  Svracuse  M.  E.  Church  First 
Soc,  3  Lans.  (KY.)  477. 

21.  Kimball  v.  Rowley  Second  Cong.  Parish, 
24  Pick.  (Mass.)  347. 

Withdrawal  of  hand  of  fellowship,  although 
probably  equivalent  to  excommunication,  has 
no  effect  on  the  member's  right  to  attend  di- 
vine worship  or  to  a  seat  in  the  edifice. 
Sheldon  r.  Vail,  28  Hun  (N.  Y.)  354;  Mor- 
gan r.  Curtis,  3  M.  &  R.  389. 

22.  Severance  v.  Whittier,  24  Me.  120; 
Newark  Third  Presb.  Con^.  v.  Andruss,  21 
N.  J.  L.  325;  St.  Paul's  Church  v.  Ford,  34 
Barb.  (N.  Y.)  16;  Voorhees  v.  Amsterdam 
Presb.  Church,  17  Barb.  (N.  Y.)  103;  Vielie 
v.  Osgood,  8  Barb.  (N.  Y.)  130;  Ithaca  First 
Baptist  Church  r.  Bigelow;  16  Wend.  (N.  Y.) 
28;  O'Hear  v.  De  Groesbriand,  33  Vt.  593, 
80  Am.  Dec.  653;  Barnard  r.  Whipple,  29 
Vt.  401,  70  Am.  Dec  422;  Hodges  v.  Green, 
28  Vt.  358;  Kellogg  r.  Dickinson,  18  Vt.  266. 
See  Gamble's  Succession,  23  La,  Ann.  9. 

23.  Antrim  First  Presb.  Soc.  v.  Bass,  68 
N.  H.  333,  44  Atl.  485;  Church  v.  Wells,  24 
Pa.  St.  249.  See  Gamble's  Succession,  23  La. 
Ann.  9. 

In  Massachusetts  pews  were  formerly  real 
estate  except  in  the  city  of  Boston,  under  stat- 
ute. Atty.-Gen.  r.  Federal  St.  Meeting-House, 
3  Gray  1;  Jackson  v.  Rounseville,  5  Mete. 
127;  Gay  v.  Baker,  17  Mass.  435,  9  Am.  Dec. 
159.  But  now  they  are  by  statute  personalty 
throughout  the  state.  Locke  v.  Belmont 
Cong.  Soc,  157  Mass.  589,  32  N.  E.  949. 
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2.  Alteration,  Removal,  or  Destruction  of  Pew  or  Church  Edifice,  and  Com- 
pensation For  Pew.  The  church  society  may  pull  down  and  rebuild  the  meeting- 
house^ make  repairs,  alterations,  and  improvements,  and  determine  when  it 
shall  give  place  to  a  new  one,^*  or  may  remodel  the  pew  and  alter  the  internal 
structure  of  the  building,  or  enlarge  or  remove  it,  or  sell  the  edifice  and  rebuild 
elsewhere;  and  when  these  changes  are  necessary,  and  the  pew  is  removed, 
the  title  is  gone,^®  and  its  owner  is  not  entitled  to  compensation;^^  but  neither 
the  society  nor  a  majority  of  the  congregation  can,  for  mere  purposes  of  embel- 


Notes  for  rent  of  a  pew  are  personalty. — 

Gamble's  Succession,  23  La.  Ann.  9. 
24.  Sohier  v.  Trinity  Church,  109  Mass.  1 ; 

Kimball  v.  Rowley  Second  Cong.  Parish,  24 

Pick.    (Mass.)    347;    Wentworth   v.  Canton 

First  Parish,  3  Pick.  (Mass.)  344;  Daniel  v. 

Wood,  1  Pick.  (Mass.)  102,  11  Am.  Dec.  151; 

Jones  V.  Towne,  58  N.  H.  462,  42  Am.  Rep. 

602;   White  v.  Methodist  Episcopal  Church 

First  Soc,  3  Lans.  (N.  Y.)  477;  Voorhees  v. 

Amsterdam  Presb.  Church,  8  Barb.  (N.  Y.) 

135,  5  How.  Pr.  58   [affirmed  in  17  Barb. 

103];  Erwin  v.  Hurd,  13  Abb.  N.  Cas.  (N.  Y.) 

91;  Church  v.  Wells,  24  Pa.  St.  249. 

Injunction  to  restrain  alteration,  destruc- 
tion, or  sale  of  pew  or  church. — A  court  of 
equity  will  not  enjoin  the  pulling  down,  re- 
building, or  alteration  of  a  church  building 
when  necessary,  there  being  an  adequate  rem- 
edy at  law.  Van  Horn  r.  Talmage,  8  N.  J. 
Eq.  108;  In  re  Brick  Presb.  Church,  3  Edw. 

(N.  Y.)  155;  Heeney  v.  St.  Peters  Church,  2 
Edw.  (N.  Y.)  608.  Nor  will  it  enjoin  the 
trustees  from  removing  and  changing  the 
pews  of  the  cliureh.  Solomon  v.  Congrega- 
tion B'nai  Jeshurun,  49  How.  Pr.  (N.  Y.) 
263,  holding  that,  where  a  statute  expressly 
gives  the  trustees  of  a  religious  society  power 
to  regulate  and  order  the  renting  of  pews,  an 
injunction  will  not  lie  to  restrain  the  society 
from  removing  and  changing  pews  of  the 
church,  the  action  of  the  society  being  ratified 
by  the  board  of  trustees.  But  it  has  been 
held  that  the  fact  that  an  illegal  sale  of  a 
church  pew,  under  an  attachment,  would  in- 
terfere with  the  owner's  use,  and  outrage  his 
religious  feelings,  is  sufficient  to  give  a  court 
of  equity  jurisdiction  to  enjoin  such  illegal 
sale,  since  the  owner  could  have  no  adequate 
remedy  at  law.  Deutsch  v.  Stone,  11  Ohio 
Dec.  (Reprint)  436,  27  Cine.  L.  Bui.  20. 
But  see  Abernethy  v.  Puritans  Church  Soc, 
3  Daly  (N.  Y.)  1,  holding  that,  since  a  pew 
owner  has  no  legal  interest  in  the  church 
edifice,  but  only  a  right  to  occupy  his  pew 
during  divine  service,  an  injunction  against 
the  sale  of  a  pew  by  trustees  of  a  religious 
society  for  non-pa.yment  of  assessments 
thereon  cannot  be  granted  on  the  ground 
that  he  will  be  deprived  by  such  sale  of  his 
proportion  of  the  proceeds' of  the  sale  of  the 
church  edifice  at  the  expiration  of  the  lease 
of  the  land  on  which  it  stands.  And  equity 
may  restrain  a  school-district  from  convert- 
ing a  meeting-house  into  a  schoolhouse. 
Howe  V.  Jericho  School  Dist.  No.  3,  43  Vt. 
282. 

Certiorari  to  review  action  of  church  of- 
ficials.—  The  control  of  church  officials  over 


the  pews  of  a  church  being  entirely  discre- 
tionary, certiorari  will  not  lie  to  review  the 
action  of  the  officals  in  relation  thereto,  in 
the  absence  of  any  contract  with  the  prose- 
cutor, for  the  occupation  of  his  pew.  Living- 
ston V.  Trenton  Trinity  Church,  45  N.  J,  L. 
230. 

The  corporation  may  change  pews  into  slips 
without  the  assent  of  each  pew  owner. 
Cooper  r.  Sandy  Hill  First  Presb.  Church,  32 
Barb.  (N.  Y.)  222. 

25.  Sohier  v.  Trinity  Church,  109  Mass.  1. 

26.  White  v.  Methodist  Episcopal  Church 
First  Soc,  3  Lans.  (N.  Y.)  477;  Voorhees  v. 
Amsterdam  Presb.  Church,  8  Barb.  (N.  Y.) 
135,  5  How.  Pr.  58  [affirnied  in  17  Barb. 
103],  holding  that  if  from  decay  or  other 
injury  the  house  has  to  be  rebuilt,  the  right 
of  the  pewholder  is  gone. 

If  there  is  a  malicious  abuse  of  the  power 
by  a  majority  of  the  members  by  which  the 
pews  of  the  minority  may  be  destroyed,  the 
latter  have  a  remedy  to  the  extent  of  the  in- 
jury received.  Wentworth  v.  Canton  First 
Parish,  3  Pick.  (Mass.)  344;  Voorhees  r. 
Amsterdam  Presb.  Church,  8  Barb.  (N.  Y.) 
135,  5  How.  Pr.  58  [affirmed  in  17  Barb. 
103]. 

A  pewholder  cannot  recover  for  a  tem- 
porary interruption  for  necessary  repairs. 
Van  Houten  v.  Totowa  First  Reformed  Dutch 
Church,  17  N.  J.  Eq.  126.  See  Voorhees  i\ 
Amsterdam  Presb.  Church,  8  Barb.  (N.  Y.) 
135,  5  How.  Pr.  58  [affirming  17  Barb. 
1.03]. 

A  pewholder  cannot  maintain  an  action  to 
recover  possession  of  the  pew  formerly  oc- 
cupied, where  such  pew  was  removed  in  the 
making  of  alterations  in  the  church.  Voor- 
hees V.  Amsterdam  Presb.  Church,  8  Barb. 
(N.  Y.)  135,  5  How.  Pr.  58  [affirmed  in  17 
Barb.  103]. 

27.  Fassett  v.  Boylston  First  Parish,  19 
Pick.  (Mass.)  361;  Howard  i\  North  Bridge- 
water  First  Parish,  7  Pick.  (Mass.)  138; 
Gav  V.  Baker,  17  Mass.  435,  9  Am.  Dec.  159; 
Cooper  r.  Sandy  Hill  First  Presb.  Church,  32 
Barb.  (N.  Y. )  222;  Voorhees  r.  Amsterdam 
Presb.  Church,  17  Barb.  (N.  Y.)  103  [afTirm- 
ing  8  Barb.  135,  5  How.  Pr.  58]  (holding 
that  where  a  church  edifice  having  become  so 
dilapidatod  as  to  bo  dangerous  for  the  soci- 
ety to  worship  in,  the  corporation  owning  it 
substantially  rebnilt  it,  except  the  walls,  re- 
modeling the  inside  so  that  the  pulpit  occu- 
pied the  place  of  plaintilT's  pew,  plaintiff 
was  not  entitled  to  compensation  for  his 
pow)  :  Howe  r.  Stevens,  47  Vt.  262;  Kellogg 
r.  Dickinson,  18  Vt.  206. 
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lishment  or  improvement,  deprive  the  pew  owner  of  his  property  without  com- 
pensation, and  if  in  taking  down  or  rebuilding  a  church  or  meeting-house  the 
pews  are  destroyed  for  a  merely  useful  or  convenient  purpose,  an  indemnity  must 
be  provided  for  the  pewholder,^^  who,  it  has  been  held,  can  be  deprived  of  his 
pew  without  compensation,  only  when  the  meeting-house  has  become  so  old, 
decayed,  or  ruinous  as  to  be  unfit  for  use,  and  when  in  fact  the  pew  has  ceased 
to  be  of  any  use  or  value  as  a  pew;  under  which  circumstances  the  materials 
may  be  worked  into  a  new  house  or  may  be  sold  and  the  proceeds  put  into  the 
treasury  to  aid  in  rebuilding,  and  the  individual  pewholders  cannot  claim  a  share 
in  the  materials  or  proceeds.^^  But  it  has  been  held  that  where  a  religious  edifice 
is  sold,  and  a  new  one  erected  with  the  proceeds,  it  is  the  duty  of  the  trustees 
to  tender  to  a  pewholder  a  pew  in  the  new  edifice  corresponding  in  location  to 
that  which  he  owned  in  the  old  building,  on  the  payment  of  such  a  sum  as,  in 
equity,  he  ought  to  pay,  if  the  cost  of  the  new  structure  exceeds  the  proceeds 
of  the  sale  of  the  old  property,  together  with  the  sums  in  the  treasury  of  the 
society,  and  if  they  fail  to  allot  him  a  pew  he  is  entitled  to  damages  for  his  loss; 
and  where,  with  the  assent  of  a  rehgious  society  owning  a  meeting-house,  repairs 
and  alterations  changing  the  location  of  the  pews  are  made  by  the  pewholders, 
an  equitable  assignment  of  the  new  pews  among  the  pewholders  by  a  committee 
of  the  pewholders,  acting  with  their  imphed  assent  and  in  pursuance  of  a  vote 
of  the  society,  is  vaUd.^^    The  action  of  church  trustees  in  making  repairs  inter- 


28.  i^ylward  r.  O'Brien,  100  Mass.  118,  35 
N.  E.  313,  22  L.  R.  A.  206;  Fassett  t.  Boyl- 
ston  First  Parish,  19  Pick.  (Mass.)  361; 
Howard  v.  North  Bridge  water  First  Parish, 
7  Pick.  (Mass.)  138;  Daniel  r.  Wood,  1  Pick. 
(Mass.)  102,  11  Am.  Dec.  151;  Gay  v.  Baker, 
17  Mass.  435,  9  Am.  Dec.  159;  Voorhees  r. 
Amsterdam  Presb.  Churcli,  17  Barb.  (N.  Y.) 
103  [affirming  8  Barb.  135,  5  How.  Pr.  58] ; 
Kellogg  v.  Dickinson,  18  Vt.  266. 

If  reconstruction  of  the  edifice  is  unneces- 
sary but  a  mere  matter  of  taste  or  fancy, 
and  the  owner  of  a  pew  is  dissatisfied  with  the 
change,  it  seems  that  he  may  refuse  to  accept 
the  pew  erected  in  the  place  of  it  and  call 
upon  the  church  to  refund  him  to  price  paid 
for  the  original  pew  or  whatever  damages  he 
suffered  in  consequence  of  the  unnecessary  de- 
struction of  his  pew.  Curry  v.  Erie  First 
Presb.  Cong.,  2  Pittsb.  (Pa.)  40,  holding, 
however,  that  where  a  member  of  a  church 
was  the  owner  of  a  pew  in  the  church  build- 
ing, for  which  he  paid  a  tax  of  a  certain 
amount,  and  the  church  was  remodeled,  and 
he  chose  a  pew  at  a  higher  price,  his  accept- 
ance of  the  new  pew  amounted  to  an  aban- 
donment of  the  old  one,  and  a  waiver  of  all 
the  conditions  and  stipulations  contained  in 
his  deed. 

Where  pews  are  destroyed  to  repair  and 
improve  the  meeting-house  the  pews  must 
be  appraised  and  the  pewholders  duly  in- 
demnified for  the  loss  of  their  property. 
Kimball  v.  Rowley  Second  Cong,  Parish,  24 
Pick.  (Mass.)  347. 

The  proprietors  may  tender  the  owner  the 
value,  and  thereby  bar  his  action  for  dam- 
ages, where  after  taking  all  preliminary  legal 
steps  a  pew  is  removed  from  the  church. 
Kimball  v.  Rowley  Second  Cong.  Parish,  24 
Pick.    (Mass.)  347. 

29.  Gorton  r.  Hadsell,  9  Cush.  (Mass.) 
508  (holding  that  unless  a  meeting-house  at 

[IX,  A,  2] 


the  time  it  was  torn  down  by  a  vote  of  the 
proprietors  is  not  only  unfit  for  public  wor- 
ship, but  so  old  and  ruinous  as  to  render  its 
entire  demolition  necessary,  a  pewholder  is 
entitled  to  indemnity  for  the  destruction  of 
his  pew)  ;  Kimball  u.  Rowley  Second  Cong. 
Parish,  24  Pick.  (Mass.)  347.  But  see  Fas- 
sett  V.  Boylston  First  Parish,  19  Pick.  (Mass.) 
361,  holding  that  if  a  parish  abandons  its 
meeting-house  as  a  place  of  public  worship, 
although  it  continues  to  be  fit  for  that  pur- 
pose, and  erect  a  new  one  on  a  different  site, 
it  does  not  thereby  subject  itself  to  any  lia- 
bility to  the  proprietor  of  a  pew  in  the  old 
meeting-house;  it  not  appearing  that  the 
parish  acted  wantonly,  or  with  any  intention 
to  injure  him. 

30.  Wentworth  v.  Canton  First  Parish,  3 
Pick.  (Mass.)  344;  Kellogg  i\  Dickinson,  18 
Vt.  266. 

Effect  on  pew  of  failure  to  repair  meeting- 
house.—  Where  a  meeting-house  was  built 
upon  land  with  the  permission  of  the  owner, 
who  subsequently  conveyed  the  land  to  trus- 
tees in  trust,  to  be  occupied  for  a  meeting- 
house common,  or  green,  and  for  the  continua- 
tion of  a  meeting-house  thereon ;  and,  when 
it  ceased  to  be  occupied  for  that  purpose,  to 
revert  to  the  grantor,  the  failure  to  keep  the 
house  in  such  repair  that  it  could  be  occupied 
for  public  worship  would  not  of  itself  ter- 
minate the  right  of  a  pewholder  to  his  pcAV, 
nor  leave  him  without  right  to  maintain  an 
action  for  injury  done  thereto  by  a  stranger; 
but  would  only  make  his  right  thereto  less 
valuable,  and  therefore  lessen  the  amount  he 
could  recover.    Howe  v.  Stevens,  47  Vt.  262. 

31.  Samuels  v.  Congregation  Kol  Israel 
Anshi  Poland,  52  N.  Y.  App.  Div.  287,  65 
N.  Y.  Suppl.  192;  Mayer  v.  Temple  Beth  El, 
23  N.  Y.  Suppl.  1013. 

32.  Colby  V.  Northfield,  etc.,  Cong.  Soc, 
63  N.  H.  63. 
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fering  with  or  destroying  pews  is  presumed  to  accord  with  the  wishes  of  a  majority 
of  the  society.^^ 

B.  Assignment  and  Conveyance.  ReHgious  societies  may  make  such 
reasonable  by-laws  and  regulations  respecting  the  sale  and  purchase  of  pews  as 
they  think  their  interests  as  a  rehgious  society  may  require/*  so  as  to  exclude 
persons  holding  obnoxious  opinions,  and  thus  prevent  a  change  in  the  society 
by  an  influx  of  persons  of  a  different  faith/-^^  and  the  doctrine  that  conditions 


33.  Cooper  v.  Sandy  Hill  First  Presb. 
Church,  32  Barb.  (N.  Y.)  222. 

34.  French  v.  Old  South  Soc,  106  Mass. 
479;  Attv.-Gen.  v.  Federal  St.  Meeting-house, 
3  Gray  fMass.)  1. 

35.  French  i\  Old  South  Soc,  106  Mass. 
479;  Atty.-Gen.  v.  Federal  St.  Meetmg-house, 
3  Gray  (Mass.)  1  (holding  that  otherwise, 
if  it  were  free  to  anybody  to  purchase  pews 
without  restraint,  a  number  of  people  of  an- 
other denomination,  finding  pews  low,  might 
purchase  them  and  become  a  majority  and 
thus  turn  the  proper  congregation  out  of 
their  own  house)  ;  Petty  v.  Tooker,  21  N.  Y. 
267  iaffirming  29  Barb.  256]. 

Breach  of  condition  held  continuous. — 
Where  a  pew  was  held  on  condition  that  it 
should  be  forfeited  if  the  owner  left  the 
church  without  offering  it  to  the  society  for 
a  certain  price,  and  tlie  owner  left  without 
making  the  offer,  and  four  years  afterward 
the  forfeiture  was  declared  and  the  member 
excluded  from  the  meetings  of  the  corpora- 
tion, and  three  years  thereafter  they  took 
possession  of  the  pew  to  enforce  the  forfeit- 
ure, but  up  to  the  time  of  entry  they  per- 
mitted the  member  to  receive  the  rent  of  the 
pew  and  collected  the  pew  tax  from  him,  and 
on  the  day  after  the  date  of  entry  collected 
from  him  the  pew  tax  for  the  preceding  quar- 
ter, the  breach  of  the  condition  was  continu- 
ous and  was  not  waived,  and  the  forfeiture 
was  complete.  Crocker  v.  Old  South  Soc,  lOG 
Mass.  489. 

A  conveyance  of  a  pew  to  a  non-member 
is  void  where  a  by-law  of  the  society  pro- 
hibits sales  of  pews  to  non-members.  Price 
I'.  Lyon,  14  Conn.  279. 

In  assumpsit  for  the  price  of  a  pew  sold 
at  auction,  plaintiff  is  not  bound  to  prove 
his  title  to  enable  him  to  recover.  Stoddert 
V.  Port  Tobacco  Parish,  2  Gill  &  J.  (Md.) 
227. 

In  England. —  The  assignment  and  tenure 
of  pews  in  England  was  discussed  at  length 
in  Livingston  v.  Trenton  Trinity  Church,  45 
N.  J.  L.  230.  As  is  there  shown,  before  the 
Reformation,  no  separate  seats  were  allowed  in 
churches,  the  body  of  the  church  being  common 
to  all  parishioners;  but  after  the  Reforma- 
tion a  practice  arose  to  assign  particular 
seat®  to  individuals,  and  this  assignment  of 
seats  was  made  by  the  bishop  or  ordinary,  by 
T  a  grant  called  a  faculty  which  was  a  mere  li- 

cense, and  was  personal  to  the  licensee;  and 
all  disputes  concerning  it  were  determined  in 
the  spiritual  courts  (Newark  Third  Presb. 
Von^.  V.  Andruss,  21  N.  J.  L.  325;  1  Burn  Eccl. 
L.  358,  "  Church  "  VII.  The  disposal  of  seats 
ill  the  nave  of  the  church  appertained  to 
common  right  to  the  bishop  of  the  diocese,  "  so 


that  he  may  place  and  displace  whomsoever  he 
pleaseth"  (Boothly  v.  Baily,  Hob.  69,  80  Eng. 
Reprint  218;  1  Burn  Eccl.  L.  359;  Comyns 
Dig.  tit.  "  Eglise "  3),  and  the  ordering 
of  it  was  a  matter  merely  spiritual  (Corven's 
Case,  12  Coke  105,  77  Eng.  Reprint  1380; 
Hool  Church  Diet.  tit.  "Pews").  The  dis- 
cretionary power  of  ordering  the  seats  in  the 
church  which,  by  the  common  law,  was  vested 
in  the  ordinary,  by  custom  was  exercised  by 
the  churchwardens,  who  were  the  representa- 
tives of  the  ordinary  in  that  respect,  and  whose 
assignment  of  seats  was  presumed  to  have 
been  made  with  the  approbation  and  consent 
of  the  ordinary.  2  Bacon  Abr.  242;  1  Burn 
Eccl.  359;  "Church  Warden"  II;  Wood  Inst. 
88,  90.  Consequently  it  has  become  the  set- 
tled law  of  the  English  courts  that  church- 
wardens have  a  discretionary  power  to  ap- 
propriate the  pews  in  the  church,  subject  only 
to  the  control  of  the  ordinary.  Reynolds  v. 
Monkton,  2  M.  &  R.  384;  Re  St.  Columb 
Cathedral  Church,  8  L.  T.  Rep.  N.  S.  861, 
In  England  the  right  to  a  pew  can  be  acquired 
only  by  a  faculty,  which  is  personal  to  the 
grantee,  and  cannot  of  itself  be  given  a  trans- 
missible or  heritable  quality  (Stocks  v.  Booth, 
1  T.  R.  428,  1  Rev.  Rep.  244;  Clifford  v. 
Wicks,  1  B.  &  Aid.  498,  19  Rev.  Rep.  364), 
or  by  prescription,  which  will  not  arise  from 
a  possession,  however  long,  unless  it  be  an- 
nexed to  a  house,  and  it  also  be  shown  that 
the  pew  was  repaired  by  the  claimant  and 
those  under  whom  he  claims  for  the  prescrip- 
tive period  (Boothly  v.  Baily,  supra-,  Stocks 
V.  Booth,  supra ) ,  or  by  a  grant  which,  creat- 
ing an  incorporeal  interest  in  lands,  must  be 
in  writing  and  under  seal;  or  by  a  letting 
for  a  limited  period  by  the  proper  authorities 
of  the  church  (Livingston  v.  Trenton  Trinity 
Church,  supra),  and  in  an  action  for  disturb- 
ance in  the  enjoyment  of  the  right,  plaintiff 
must  prove  a  prescriptive  right  or  a  faculty 
and  must  claim  it  in  the  declaration  as  ap- 
purtenant to  a  messuage  in  the  parish  (Main- 
waring  V.  Giles,  5  B,  &  A.  356,  24  Rev.  Rep. 
417,  7  E.  C.  L.  198;  Stocks  v.  Booth,  supra; 
Brumfitt  i7.  Roberts,  L.  R.  5  C.  P.  232,  I 
Hopw.  &  C.  387,  39  L.  J.  C.  P.  95,  22  L.  T. 
Rep.  N.  S.  301,  18  Wkly.  Rep.  678),  for  the 
grant  of  a  pew  to  any  person  witliout  regard 
to  .a  messuage  or  inhabitancy  within  tlie 
parish  is  void  by  the  general  law  (]\Iainwar- 
ing  V.  Giles,  supra:  Stocks  v.  Booth,  supra: 
Brumfitt  r.  Roberts,  supra),  and  it  is  only 
a.  legal  right  of  possession  acquired  by  some 
one  of  these  methods  that  can  be  made  the 
foundation  of  legal  proceedings  for  its  pro- 
tection in  a  court  of  law;  otherwise,  tlie  dis- 
turbance of  the  possession  is  a  matter  of  ec- 
clesiastical cognizance  only  (Stocks  r.  Booth, 
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against  alienation  in  a  conveyance  in  fee  simple  are  void  has  never  been  held 
applicable  to  conveyance  of  pews.^^  Where  a  pew  is  considered  real  estate,^^  an 
instrument  conveying  it  must  have  the  solemnities  required  by  law  for  the  trans- 
fer of  real  estate  by  deed.^^  Where  the  charter  of  a  church  declared  that  the 
purchasers  of  pews  in  fee  simple  shall  hold  them  forever,  free  from  any  liability 
for  debts,  and  that  they  shall  never  be  susceptible  of  any  species  of  mortgage, 
the  pews  are  a  distinct  property,  and  when  owned  by  an  individual  are  not  hable 
to  be  seized  for  his  debts. 

C.  Taxes,  Rents,  and  Forfeitures.  Where  no  mode  of  taxation  is  pre- 
s-cribed  by  the  act  of  incorporation,  a  religious  society  may  adopt  any  mode  which 
is  not  prohibited  by  law,  and  may,  with  the  assent  of  all  the  proprietors,  tax 
the  pews  in  the  meeting-house  and  regulate  the  proceedings  therefor  by  its  by-laws,"^*^ 
and  may  let  or  sell  the  pews  in  the  meeting-house  on  condition  that  the  lessee  or 
grantee  should  pay  a  certain  sum  yearly  or  such  taxes  as  may  be  lawfully  assessed 
thoroon.^^  But  where  the  constitution  of  the  society  regulates  the  matter  in 
order  to  justify  the  sale  of  a  pew  for  non-payment  of  an  assessment  laid  by  the 
society  owning  the  church,  it  is  requisite  that  the  assessment  and  forfeiture  or 
sale  be  in  conformity  with  the  provisions  of  the  constitution  and  by-laws  of  the 


supra ;  Mainwaring  v. .  Giles,  supra ) .  The 
English  ecclesiastical  law  governing  pew 
rights  forms  the  basis  of  the  law  regulating 
the  affairs  of  the  episcopal  church  in  this 
country,  and  is  in  force  except  so  far  as  it 
has  been  modified  and  changed  by  statute  and 
by  the  usages  and  canons  of  the  church.  Liv- 
ingston Trenton  Trinity  Church,  supra; 
Lynd  v.  Menzies,  33  N.  J.  L.  162. 

36.  French  v.  Old  South  Soc,  106  Mass. 
479,  holding  also  that  a  condition  prescribed 
by  a  by-law  in  the  deeds  of  pews  by  an  in- 
corporated religious  society,  which  owns  its 
meeting-house  in  fee  simple,  and  is  composed 
exclusively  of  the  successive  pewholders,  that 
the  grantee  shall  forfeit  the  pew  if  he  leave 
the  meeting-house  without  first  offering  it  to 
the  snciet}^  for  a  certain  price,  is  not  invalid 
as  being  repugnant  to  the  grant. 

37.  See  supra,  text  and  note  22. 

38.  Price  v.  Lyon,  14  Conn.  279,  holding 
that  an  instrument  in  writing,  in  the  form 
of  a  bill  of  sale,  and  unacknowledged,  is  not 
sufficient  to  convey  an  interest  in  a  pew. 

Construction  of  contract  for  deed  of  pew 
see  Foote  v.  West,  1  Den.   (N.  Y.)  544. 

An  assignment  of  a  certificate  of  ownership, 
in  the  manner  provided  by  the  by-laws  of  the 
society,  will  not  protect  the  assignee  against 
an  attachment  creditor  of  the  former  owner 
without  notice  of  the  assignment.  Barnard 
V.  Whipple,  29  Vt.  401,  70  Am.  Dec.  422. 

Defenses  to  action  on  note  for  purchase  of 
pew. — A  note  given  in  consideration  of  a  sale 
of  pews  to  defendant  followed  by  possession 
cannot  be  avoided  on  the  ground  that  the 
vendor  refused  to  convey,  the  remedy  being  a 
suit  for  specific  performance.  Freligh  v. 
Piatt,  5  Cow.  (N.  Y.)  494.  And  it  is  no  de- 
fense to  a  suit  on  a  note  given  for  a  deed  to 
a  pew  in  a  meeting-house,  which  by  statute 
is  held  to  be  real  estate,  that  the  considera- 
tion had  failed  because  of  prior  encumbrances 
on  the  building  under  which  the  same  was 
sold,  where  it  appears  that  he  had  used  and 
occupied  the  pew  under  the  deed  for  nearly 
three  years  before  the  ouster.    There  must  be 
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a  total  failure  of  consideration;  if  anything 
passed  by  the  conveyance  a  note  given  for  the 
consideration  is  recoverable,  and  if  there  be  a 
partial  failure  of  consideration  the  grantee 
is  remitted  to  his  covenants,  if  there  be  any, 
for  his  remedy.  Severance  v.  Whittier,  24  Me. 
120. 

Where  judgment  is  given  and  execution 
levied  on  a  pew,  everything  necessary  for  a 
statute  title  must  be  made  matter  of  record. 
Sargent  r.  Peirce,  2  Mete.  (Mass.)  80,  hold- 
ing that  if  the  execution  be  not  recorded  on 
the  parish  books  it  is  a  defect  fatal  to  the 
title. 

39.  New  Orleans  City  Bank  v.  Mclntyre, 
8  Rob.  (La.)  467. 

40.  Mussey  r.  Bulfinch  St.  Soc,  1  Cush. 
(Mass.)  148  (holding  also  that  proprietors 
of  pews  consent  to  the  taxation  of  their  pews 
by  receiving  deeds  expressly  authorizing  the 
levy  and  assessment  of  taxes  thereon,  and 
that  one  who  purchased  a  pew  and  thereby 
became  a  member  of  the  corporation  subse- 
quent to  the  change  of  name  and  received  a 
deed  from  the  society  under  its  neM^  name  was 
estopped  from  calling  in  question  the  validity 
of  the  proceeding  in  regard  to  the  change  of 
name)  ;  Abernethy  v.  Puritans  Church  Soc, 
3  Daly  (N.  Y.)  1  (holding  that  where  a  deed 
of  a  pew  in  a  church  edifice  is  conditioned 
that  the  grantee  shall  pay  annually  a  sum 
equal  to  ten  per  cent  of  the  original  ap- 
praised value  of  the  pew  and  whatever  else 
shall  be  assessed  thereon,  and  provides  for 
a  forfeiture  and  sale  of  the  pew  in  case  of 
failure  of  payment  of  the  assessment,  it  is 
not  a  violation  of  the  contract  with  the 
grantee  that  the  pew  is  forfeited  and  sold  on 
his  failure  to  pay  an  assessment  of  fifteen 
per  cent  of  the  original  appraised  value  of 
the  pew ) . 

41.  Mussey  v.  Bulfinch  St.  Soc,  1  Cush. 
(Mass.)  148,  holding  also  that  on  the  for- 
feiture of  a  pew  for  the  non-payment  of  the 
taxes  due  thereon  for  a  year,  according  to  the 
condition  in  the  deeds,  the  corporation  may 
deduct  and  retain  from  the  proceeds  all  the 
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society.*^  A  tax  assessed  upon  a  pew  by  a  religious  corporation  in  part  for  pur- 
poses not  specifically  named  in  a  deed  of  the  pew,  v/hich  alone  gives  the  power 
to  make  such  assessment,  and  which  strictly  defines  and  limits  such  power,  is 
invahd  in  toto;  but  a  pewholder  in  a  church  whose  deed  from  the  society  before 
it  was  incorporated  expressly  subjected  his  pew  to  all  rates  and  taxes  imposed 
thereon  by  the  trustees  for  expenses  and  repairs  cannot  object  to  the  repeal, 
without  his  assent,  of  a  clause  in  the  charter  subsequently  obtained,  which  requires 
the  assent  of  a  majority  of  the  pewholders  to  the  imposition  by  the  trustees  of 
any  pew  tax,  where  the  general  assembly  have  expressly  reserved  to  themselves 
the  power  in  the  charter  to  alter,  amend,  or  repeal  it  at  pleasure.** 

D.  Actions  For  Violation  of  Pewholder's  Right.  A  pewholder  has  an 
exclusive  right  to  an  undisturbed  occupancy  of  his  pew,  and  he  can  maintain 
trespass,  ejectment  or  a  writ  of  entry,  or  an  action  on  the  case  against  any  one 
who  improperly  disturbs  him  in  the  legitimate  exercise  of  his  legal  right  to  use 
the  pew  during  divine  service,*^  even  against  the  society  or  person  in  whom  the 


taxes  then  due,  as  well  those  v/hich  had 
been  due  less,  as  those  which  had  been  due 
more,  than  a  year. 

42.  Perrin  v.  Granger,  33  Vt.  101,  30  Vt. 
595. 

Constitution  held  not  to  authorize  sale  or 
forfeiture  of  pew. — A  provision  in  the  con- 
stitution of  an  association  for  the  erection  and 
maintenance  of  a  meeting-house  for  religious 
worship,  authorizing  the  members  to  tax  them- 
selves for  the  purpose  of  making  repairs  to 
the  building,  does  not  authorize  a  sale  or  for- 
feiture of  the  pews  of  the  delinquent  members, 
by  the  association,  for  non-payment  of  taxes 
against  them.    Perrin  v.  Granger,  30  Vt,  595. 

Executors  of  a  pew  owner  are  not  bound 
to  pay  pew  rent  accruing  after  the  owner's 
death.  The  remedy  of  the  church  in  such 
case  is  by  sale  of  the  pew.  Church  v.  Wells, 
24  Pa.  St.  249.  See  Christ  Church  v.  Simons, 
2  Eich.  (S.  C.)  368. 

Right  to  tax  pew  as  affected  by  proceeding 
to  compel  society  to  purchase. —  The  right  of 
a  religious  society  to  tax  a  pew  is  not  af- 
fected by  the  commencement  of  a  statutory 
proceeding  to  compel  the  society  to  purchase 
the  pew,  wherQ  such  proceedings  are  aban- 
doned before  the  tax  is  levied.  Curtis  v. 
Quincy  First  Cong.  Soc,  108  Mass.  147,  hold- 
ing that  where  the  owner  of  a  pew  applied  to 
the  society  under  authority  for  the  purpose  of 
having  the  society  purchase  the  pew,  and  ap- 
praisers were  appointed,  but  failed  to  agree, 
and  for  more  than  ten  years  plaintiff  took  no 
further  steps  to  cause  the  purchase  to  be  com- 
pleted, and  the  parish  never  exercised  any 
ownership  over  the  pew,  or  interfered  with 
the  possession  of  plaintiff,  who  occupied  it 
thereafter,  there  was  sufficient  evidence  of 
abandonment  of  the  application,  and  the  so- 
ciety  might  tax  the  pew. 

Where  pews  were  by  vote  sold  at  auction, 
I  free  of  rent,  for  the  purpose  of  raising  money 

to  complete  the  building,  the  trustees  have  no 
power  to  levy  assessments  laid  by  the  cor- 
poration on  the  pews  in  order  to  "defray  the 
salary  of  the  minister,  and  purchaser  of  a  pew 
is  not  liable  therefor  person  all  v,  unless  some 
contract  or  promise  to  pay  is  shown.  Hebron 
First  Presb.  Cong.  v.  Quackenbush,  10  Johns. 
(N.  Y.)  217. 


Statute  not  retroactive. — statute  giving 
the  power  to  assess  pews  for  the  support  of 
a  minister,  to  any  corporation,  for  religious 
purposes,  in  any  meeting-house  which  they 
may  thereafter  erect,  does  not  apply  to  such  a 
corporation  whose  church  was  erected  before 
the  passage  of  the  act.  Downs  v.  Bowdoin 
Square  Baptist  Soc,  149  Mass.  135,  21  N.  E. 
294,  holding  also  that  where  afterward  an- 
other statute  was  passed  by  which  corpora- 
tions which  had  erected  their  meeting-houses 
before  the  passage  of  the  first  act  were 
allowed  to  assess  pews,  a  corporation  not 
complying  with  its  conditions  could  not  have 
the  benefit  of  the  second  act. 

43.  Fall  River  First  M.  E.  Soc.  v.  Brayton, 
9  Allen  (Mass.)'  248. 

44.  Bailey  r.  Power  St.  M.  E.  Church,  6 
R.  I.  491,  holding  also  that  notice  to  a  pew- 
holder of  the  pendency  of  a  petition  to  the 
general  assembly  for  a  repeal  of  a  clause  in 
the  church  charter  requiring  the  assent  of  a 
majority  of  the  voters  to  the  imposition  by 
the  trustees  of  any  pew  tax  is  not  necessary 
to  give  validity  to  an  act  of  repeal. 

45.  Gay  r.  Baker,  17  Mass.  435,  9  Am.  Dec. 
159;  Shaw  v.  Beveridge,  3  Hill  (K  Y.)  26, 
38  Am.  Dec.  616;  Hartford  First  Baptist 
Church  ?;.  Witherell,  3  Paige  (N.  Y.)  29G, 
24  Am.  Dec.  223;  O'Hear  r.  De  Goesbriand, 
33  Vt.  593,  80  Am.  Dec.  653  (holding  that 
where  subscribers  for  the  erection  of  a  Roman 
catholic  church  contracted  for  tlie  purchase  of 
a  site,  but  no  grantee  was  named,  and  nft-^r 
the  edifice  was  erected,  and  tlie  pews  allotted, 
the  land  was  conveyed  to  the  bishop  of  tlia 
diocese,  he  holds  the  legal  title  as  trustee  for 
the  subscribers,  who  may  maintain  trespass 
for  the  destruction  of  their  pews  by  him)  ; 
Perrin  r.  Granger,  33  Vt.  101;  Kellogg  r. 
Dickinson,  IS  Vt.  266  (holding  that  a  pew 
owner  may  sustain  an  acticm  of  trespass  on 
the  case  against  one  who  unhuvfully  disturbs 
liim  in  the  jiossossion  of  his  pew). 

A  tenant  in  common  with  others  of  a  meet- 
ing-hoiise  may  nuiiiitain  trespass  for  injuring 
one  of  the  pews,  against  the  person  having  no 
title  either  in  tlie  pew  or  in  the  house.  INlur- 
ray  r.  Cargill,  32  INle.  517. 

One  who  had  a  loose  seat  or  bench  which 
had  been  standing  for  ten  or  eleven  years  in 
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title  to  the  land  and  building  is  vested/®  and  although  others  may  have  so  far 
obtained  possession  of  a  meeting-house  as  to  oust  the  society,  yet  a  penholder 
may  maintain  trespass  for  the  first  invasion  of  his  individual  right  to  his  pew 
after  such  ouster;  but  trespass  will  not  lie  for  a  destruction  of  a  pew  by  pulling 
down  the  meeting-house,  in  order  to  rebuild  it  by  order  of  the  parish;*^  and  a  pew- 
holder  cannot  maintain  trespass  for  the  mere  breaking  and  entry  of  the  meeting- 
house in  w^hich  his  pew  is  situate;  but  he  may  for  the  destruction  of  his  pew, 
although  he  sue  for  the  entry  with  it,  the  destruction  of  the  pew  being  the  gist 
of  the  action;  and  a  collector  who  makes  a  sale  of  a  pew  under  an  unauthorized 
assessment  for  repairs  is  jointly  liable  in  an  action  of  case  with  the  purchaser 
under  the  sale  who  alone  actually  disturbs  the  owner,  both  being  principals.^^ 

X.  CHURCH  Tribunals  and  Judicial  or  Legislative  Supervision.* 

A.  General  Rules.  When  a  person  becomes  a  member  of  a  church,  he  does 
so  upon  the  condition  of  submission  to  its  ecclesiastical  jurisdiction,  and  however 
much  he  may  be  dissatisfied  with  the  exercise  of  that  jurisdiction  he  has  no  right 
to  invoke  the  supervisory  power  of  a  civil  court,  so  long  as  none  of  his  civil  rights 
are  involved,^^  and  all  questions  relating  to  faith,  practice,  doctrine,  and  disci- 
pline of  the  church  and  its  members  belong  to  the  ecclesiastical  tribunal  to  which 
they  have  voluntarily  subjected  themselves,  and  their  decisions  are  final, for 


the  place  assigned  it  by  the  trustees,  and  used 
by  him  as  a  seat  during  services,  did  not 
have  seizin  or  possession  as  a  pewholder,  en- 
titling him  to  maintain  trespass  for  breaking 
and  entering  his  close;  but  if  he  wished  to 
test  the  trustee's  right  to  convert  the  church 
into  a  schoolhouse,  his  remedy  was  by  action 
on  the  case  for  a  disturbance  of  his  general 
rights  as  a  member  of  the  society,  or  by  suit 
to  restrain  the  proceedings  of  the  trustees. 
Niebuhr  v.  Piersdorff,  24  Wis.  316. 

46.  Howe  r.  Stevens,  47  Vt.  262;  O'Hear 
V.  De  Goesbriand,  33  Vt.  593,  80  Am.  Dec. 
653. 

47.  Howe  r.  Stevens,  47  Vt.  262. 

48.  Daniel  r.  Wood,  1  Pick.  (Mass.)  ,102, 
11  Am.  Dec.  151. 

49.  Howe  V.  Stevens,  47  Vt.  262. 

50.  Perrin  v.  Granger,  33  Vt.  101. 

51.  Illinois. —  Ferraria  v.  Vasconcellos,  31 
111.  25. 

Indiana. —  Hadley  Wliite  Lick  Quarterly 
Meeting  of  Friends  v.  Mendenhall  White 
Lick  Quarterly  Meeting  of  Friends,  89  Ind. 
136  [quoted  and  folloioed  in  O'Donovan  v. 
Chatard,  97  Ind.  421,  49  Am.  Rep.  462]; 
Gaff  V.  Greer,  88  Ind.  122,  45  Am.  Rep.  449. 

Kentucky. —  Gibson  v.  Armstrong,  7  B. 
Mon.  481;'  Shannon  v.  Frost,  3  B.  Mon.  253. 

Massachusetts. —  Farnsworth  i\  Storrs,  5 
Cush.  412  (holding  that  churches  have  author- 
ity, to  which  every  member  by  entering  into 
the  church  covenant  submits,  to  deal  with 
their  members  for  immoral  and  scandalous 
conduct;  and  for  that  purpose  to  hear  com- 
plaints, to  take  evidence,  to  decide,  and,  upon 
conviction,  to  administer  punishment  by  way 
of  rebuke,  censure,  suspension,  and  excom- 
munication) ;  Remington  V,  Congdon,  2  Pick. 
310,  13  Am.  Dec.  431. 

Mississippi. —  Dees  v.  Moss  Point  Baptist 
Church,  (1895)  17  So.  1. 


Missouri. —  State  v.  Farris,  45  Mo.  183. 

'New  York. —  Robertson  v.  Bullions,  9  Barb. 
64  [afirmed  in  11  N.  Y.  243];  McGuire  v.  St. 
Patrick's  Cathedral,  3  N.  Y.  Suppl.  781  [af- 
firmed in  54  Hun  207,  7  N.  Y.  Suppl.  345]. 

Pennsylvania. —  Heidelberg  German  Re- 
formed Church  V.  Com.,  3  Pa.  St.  282. 

See  42  Cent.  Dig.  tit.  "  Religious  Socie- 
ties," §  93. 

State's  legislatures  cannot  pass  laws  in- 
terfering with  matters  of  religious  faith  or 
worship  or  the  doctrine  or  discipline  of  a 
church.  St.  Louis  Church  v.  Blanc,  8  Rob. 
(La.)  51. 

52.  Georgia. —  Mack  v.  Kime,  129  Ga.  1, 
58  S.  E.  184,  holding  that  the  general 
assembly  of  the  Cumberland  presbyterian 
church,  under  the  constitution  of  that  organi- 
zation, has  authority  to  determine  whether 
the  teaching,  doctrines,  and  form  of  govern- 
ment of  another  organization  are  in  accord 
with  it,  and,  if  found  so,  to  unite  it  with 
such  organization  upon  such  terms  and  under 
such  name  as  the  judgment  of  the  general  as- 
sembly shall  dictate. 

Illinois.— FusseW  v.  Hail,  233  111.  73,  84 
N.  E.  42  [affirming  134  111.  App.  620]; 
Kuns  r.  Robertson,  154  111.  394,  40  K  E. 
343;  Chase  V.  Cheney,  58  111.  509,  11  Am. 
Rep.  95. 

Louisiana. —  State  V.  Hebrew  Cong.,  etc.,  31 
La.  Ann.  205,  33  Am.  Rep.  217. 

Maryland.— Tartar  v.  Gibbs,  24  Md.  323, 
holding  that  the  question  whether  or  not  de- 
votional singing,  forming  a  part  of  the  public 
worship  of  a  particular  religious  society, 
should  be  accompanied  with  instrumental 
music,  must  be  determined  by  those  who  ad- 
mJnister  the  discipline  of  the  church  to  which 
they  belong. 

New  Hampshire.— Hale  V.  Everett,  53  N.  H. 
9,  16  Am.  Rep.  82,  holding  that  it  is  not 
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over  the  church  as  such,  or  its  officers,  the  legal  tribunals  do  not  profess  to  any 
jurisdiction,  except  where  temporal  rights  are  involved,^^  and  the  decisions  of 


the  province  of  courts  of  justice  to  decide 
or  to  inquire  wliat  system  of  religious  faith 
is  most  consistent,  or  what  religious  doc- 
trines are  true  or  what  are  false,  in  any 
case,  and  it  seldom  becomes  necessary  for 
courts  to  discuss  or  to  examine  the  creeds 
or  confessions  or  systems  of  faith  of  the 
different  religious  sects,  in  determining  ques- 
tions of  law,  except  in  cases  where  they  are 
called  upon  to  see  that  a  trust  or  charity  is 
administered  according  to  the  intention  of 
the  original  founders. 

IJew  Jersey. —  Livingston  v.  Trenton  Trin- 
ity Church,  45  N.  J.  L.  230;  Den  v.  Bolton, 
12  N.  J.  L.  206. 

'New  York. —  Baxter  v.  McDonnell,  18  N".  Y. 
App.  Div.  235,  45  N.  Y.  Suppl.  765;  Hart- 
ford First  Baptist  Church  v.  Witherell,  3 
Paige  296,  24  Am.  Dec.  223. 

Whether  the  religious  teachings  faith  and 
church  polity  of  various  synods  differ,  in  es- 
sential particulars,  is  a  question  for  ecclesias- 
tical tribunals,  not  for  the  civil  courts. 
Wehmer  v.  Fokenga,  57  Nebr.  510,  78  N.  W. 
28.  See  Mack  v.  Kime,  129  Ga.  1,  58  S.  E. 
184. 

Liability  in  civil  court  no  bar  to  ecclesias- 
tical proceeding. —  The  liability  of  a  clergy- 
man to  indictment  and  conviction  in  the  civil 
courts  for  offenses  charged  in  an  ecclesiasti- 
cal proceeding  against  him  in  a  diocesan 
court  forms  no  part  of  the  proceeding  in  the 
latter  court.  Satterlee  v.  U.  S.,  20  App.  Cas, 
(D.  C.)  393,  holding  that  the  general  con- 
vention of  the  church  has  the  power  to  make 
and  enforce  the  canon  providing  that  every 
minister  of  the  church  shall  be  liable  to 
presentment  and  trial  for  certain  offenses  in- 
cluding that  of  crime  or  immorality,  there 
being  nothing  in  the  provisions  of  the  canon 
violative  of  or  in  conflict  with  personal  civil 
rights  of  those  liable  to  be  tried  therein. 

The  constitutional  guaranty  of  freedom  of 
religious  worship  forbids  judicial  control  of 
proceedings  of  ecclesiastical  bodies  which  do 
not  violate  civil  or  property  rights.  Fussell 
V.  Hail,  233  111.  73,  84  N.  E.  42  laffirming 
134  111.  App.  620];  Chase  v.  Cheney,  58  111. 
509,  11  Am.  Rep.  95  [quoted  and  folloived 
in  O'Donovan  v.  Chatard,  97  Ind.  421,  49 
Am.  Rep.  462]. 

53.  Illinois.— YusseAl  r.  Hail,  233  111.  73, 
•84  N.  E.  42  [affirming  134  111.  App.  620]  ; 
Sand  Creek  Christian  Church  r.  Church  of 
Christ,  219  HI.  503,  76  N.  E.  703  (holding 
that  the  courts  have  no  jurisdiction  to  de- 
termine which  faction  of  a  congregation  is 
in  practices  and  beliefs  correct  from  an  ec- 
clesiastical standpoint,  except  so  far  as  prop- 
erty rights  are  involved)  ;  Kuns  t'.  Robert- 
son, 154  111.  394,  40  N.  E.  343;  Chase  v. 
Cheney,  58  HI.  509,  11  Am.  Rep.  95. 

Indiana. —  Hadley  White  Lick  Quarterly 
Meeting  of  Friends"  r.  Mendenhall  White  Lick 
Quarterly  Meeting  of  Friends,  89  Ind.  136 
[quoted  and  followed  in  O'Donovan  r.  Chat- 
ard, 97  Ind.  421,  49  Am.  Rep.  462]  (holding 


that  civil  courts  in  this  country  have  no 
ecclesiastical  jurisdiction  and  cannot  revise 
or  question  ordinary  acts  of  church  discipline, 
and  can  interfere  in  church  controversy  only 
where  civil  rights  or  the  rights  of  property 
are  involved)  ;  Grimes  i'.  Harmon,  35  Ind. 
198,  254,  9  Am.  Rep.  690  [quoted  and  fol- 
loioed  in  O'Donovan  v.  Chatard,  supra'\  (hold- 
ing that  over  the  church,  as  such,  legal  tribu- 
nals do  not  have  any  jurisdiction,  except  to 
protect  the  civil  rights  of  others  and  to  pre- 
serve the  peace,  and  all  the  questions  relat- 
ing to  the  faith  and  practice  of  the  church 
and  its  members,  belong  to  the  church  ju- 
dicature to  which  they  have  voluntarily  sub- 
jected themselves,  and  the  civil  courts  will 
interfere  to  determine  questions  of  faith  and 
practice  of  a  church  only  when  rights  of 
property  and  civil  rights  are  involved)  ; 
Yanthis  v.  Kemp,  (App.  1908)  85  N.  E.  976 
(holding  that  civil  courts  cannot  determine 
questions  of  a  purely  ecclesiastical  nature, 
and  all  such  controversies  should  be  settled, 
as  far  as  possible,  by  the  organizations  them- 
selves, although,  when  such  questions  become 
facts  on  which  property  rights  depend,  the 
civil  courts  may  decide  them). 

New  Jersey. —  Jennings  r. .  Scarborough,  56 
K  J.  L.  401,  28  Atl.  559;  Livingston  v. 
Trenton  Trinity  Church,  45  N.  J.  L.  230. 

NeiD  York. —  Baxter  v.  McDonnell,  18  N.  Y. 
App.  Div.  235,  45  N.  Y.  Suppl.  765;  West- 
minster Presb.  Church  v.  Findley,  44  Misc. 
173,  89  K  Y.  Suppl.  801;  Hartford  First 
Baptist  Church  v.  Witherell,  3  Paige  296,  24 
Am.  Dec.  223. 

Ohio. —  Messinger  v.  Trinity  Church,  8 
Ohio  Dec.  (Reprint)  227,  6  Cine.  L.  Bui.  397, 
holding  that  civil  courts  will  not  interfere 
with  the  conduct  of  church  officers,  although 
it  is  alleged  that  their  conduct  is  resulting 
in  dividing  the  church  into  factions,  depreci- 
ating its  property,  reducing  its  revenues,  and 
emptying  its  pews,  unless  it  is  sliown  that 
their  acts  are  illegal,  since  the  courts  have 
no  jurisdiction,  if  no  violation  of  trust  or 
property  rights  are  involved. 

South  Carolina. — Morris  St.  Baptist  Church 
V.  Dart,  67  S.  C.  338,  45  S.  E.  753,  100  Am. 
St.  Rep.  727. 

See  42  Cent.  Dig.  tit.  "  Religious  Societies," 
§  93  ct  seq. 

The  stifficiency  of  a  presentment  to  an 
ecclesiastical  court  in  respect  to  r,he  specifi- 
cations of  time,  place,  and  circumstances  will 
not  be  inquired  into  by  a  secular  court,  but 
must  be  determined  by  the  spiritual  court 
before  which  the  cause  is  to  be  tried.  Chase 
V.  Cheney,  58  111.  509,  11  Am.  Rep.  95. 

The  division  of  a  local  presbyterian  church 
into  two  organizations  by  the  act  of  a  pres- 
bytery, according  to  the  recognized  ecclesias- 
tical law  of  the  presbytorian  church,  is  bind- 
ing upon  the  local  cluirch,  and  ujion  the 
civil  courts  whenever  material  to  pending 
litigation.  Wheelock  v.  Los  Anavles  First 
Presb.  Church,  119  Cal.  477,  51  Pnc.  841. 
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competent  church  tribunals  upon  purely  ecclesiastical  matters  are  binding;  con- 
clusive, and  not  reviewable  by  the  civil  courts/^  and  where  a  civil  right  or  the 


Courts  will  not  compel  an  individual  to 
attend  worship  in  any  place,  nor  remain  con- 
nected with  any  church,  nor  to  receive  any 
one  as  his  pastor.  Feizel  v.  Wyandotte  City 
M.  E.  Church  First  German  Soc,  9  Kan.  592. 

Union  between  religious  bodies. —  It  is  no 
part  of  the  duty  of  civil  courts  to  pass  on 
the  issue  of  expediency  of  any  union  between 
religious  bodies,  and  it  is  the  right  of  prop- 
erty alone  that  the  courts  are  called  on  to 
decide.  Trinity  M.  E.  Church  v.  Harris,  73 
Conn.  216,  47  Atl.  116,  50  L.  E.  A.  636 
(holding  that  where,  according  to  the  book 
of  discipline  of  the  methodist  episcopal 
church,  as  construed  by  its  bishops  and  its 
ecclesiastical  authorities,  the  bishop  who  pre- 
sides at  the  annual  conference  has  the  power 
to  consolidate  two  or  more  churches  into  one 
church,  and  the  trustees  of  the  church  thereby 
become  in  the  law  of  the  church  the  suc- 
cessors of  the  trustees  of  the  churches  whose 
existences  were  terminated,  and  such  con- 
struction is  the  common  understanding  and 
practice  of  the  church,  and  has  never  been 
called  in  question,  it  is  binding  on  the  courts) ; 
Clark  v.  Brown,  (Tex.  Civ.  App.  1908)  108 
S.  W.  421. 

Civil  courts  act  upon  the  theory  that  the 

ecclesiastical  courts  are  the  best  judges  of 
merely  ecclesiastical  questions  and  all  mat- 
ters which  concern  doctrines  and  disciplines. 
Kuns  V.  Robertson,  154  111.  394,  40  N.  E. 
343;  Hadley  White  Lick  Quarterly  Meeting 
of  Friends  v.  Mendenhall  White  Lick 
Quarterly  Meeting  of  Friends,  89  Ind.  136; 
East  Norway  Lake  Norwegian  Evangelical 
Lutheran  Church  v.  Halvorson,  42  Minn.  503, 
44  N.  W.  663,  holding  that  civil  courts  never 
assume  to  determine  the  abstract  truth  or 
falsity  of  any  religious  doctrine. 

The  general  court  of  Virginia  had  juris- 
diction, as  an  ecclesiastical  tribunal,  to  pun- 
ish or  depose  a  regularly  ordained  minister 
of  the  church  of  England.  Godwin  v.  Lunan, 
Jeff.  (Va.)  96. 

54.  Connecticut. — ^Arthur  v.  Norfield  Parish 
Cong.  Church  Soc,  73  Conn.  718,  49  Atl. 
241. 

Illinois  — Yu^sqW  v.  Hail,  233  111.  73,  84 
N.  E.  42  [affirming  134  111.  App.  620]  ;  Kuns 
V.  Robertson,  154  111.  394,  40  N.  E.  343: 
Schweiker  i\  Husser,  146  111.  399,  34  N.  E. 
1022  [affirming  44  111.  App.  566]. 

Indiana. —  O'Donovan  v.  Cliatard,  97  Ind. 
421,  49  Am.  Rep.  462. 

loioa. —  Bird  v.  St.  Mark's  Church,  62 
Iowa  567,  17  N.  W.  747. 

Kentucky. —  Perry  r.  Wheeler,  12  Bush 
541;  Shannon  v.  Frost,  3  B.  Mon.  253. 

Minnesota. — East  ISTorway  Lake  Norwegian 
Evangelical  Lutheran  Church  v.  Halvorson, 
42  Minn.  503,  44  N.  W.  663,  holding  that 
Avhen  the  contract  of  association  of  a  re- 
ligious body  provides,  or  by  implication  con- 
templates, that  what  is  according  to  or  con- 
sistent with  a  particular  doctrine  shall  be 
determined  by  some  religious  judicatory,  the 

[X,  A] 


determination  of  such  judicatory,  duly  made, 
when  the  matter  is  properly  brought  before 
it,  is  conclusive  on  the  civil  courts. 

Missouri. —  State  v.  Farris,  45  Mo.  183, 
holding  that  the  general  assembly  of  the 
presbyterian  church,  commonly  known  as  the 
"  old  school,"  combines  within  itself  all  the 
branches,  executive,  legislative,  and  judicial, 
of  a  complete  government,  and  possesses  ex- 
tensive original  appellate  jurisdiction;  and 
its  action  in  matters  of  purely  ecclesiastical 
concern  cannot  be  revised,  modified,  or  im- 
paired by  the  civil  courts. 

Nebraska. —  Bonacum  v.  Harrington,  65 
Nebr.  831,  91  N.  W.  886  (holding  that  courts 
will  not  review  the  judgments  or  acts  of  the 
governing  authorities  of  a  religious  organi- 
zation with  reference  to  its  internal  affairs, 
for  the  purpose  of  ascertaining  their  regu- 
larity or  accordance  with  the  discipline  and 
usages  of  such  organization ;  and  it  makes 
no  difference  in  the  application  of  the  rule 
whether  the  governing  authority  is  confided 
to  one  person,  or  to  synod  or  conference,  nor 
whether  the  mode  of  procedure  is  in  accord 
with  the  ordinary  course  of  investigations  or 
trials)  ;  Wehmer  v.  Fokenga,  57  Nebr.  510, 
78  N.  W.  28  (holding  that  the  decision  of 
an  ecclesiastical  tribunal  of  the  church  as 
to  a  question  of  faith  and  church  polity  is 
conclusive  in  a  court  of  law  on  an  issue  be- 
tween contending  factions  of  a  congregation 
to  determine  their  rights  as  members)  ; 
Pounder  v.  Ashe,  44  Nebr.,  672,  63  N.  W. 
48  (holding  that  where  a  local  church  or- 
ganization is  a  member  of  an  association  of 
congregations  having  general  rules  and  gov- 
ernment, the  decisions  of  the  association  are 
binding  on  the  local  organization,  so  far  as 
they  relate  to  the  church  government,  and 
will  be  so  regarded  by  civil  courts  which 
will  not  review  proceedings  of  church  tri- 
bunals on  questions  involving  church  dis- 
cipline). 

New  York. —  Baxter  v.  McDonnell,  155 
N.  Y.  83,  49  N.  E.  667,  40  L.  R.  A.  670  [re- 
versing on  other  grounds  18  N.  Y.  App.  Div. 
235,  45  N.  Y.  Suppl.  765]  (holding  that 
when  a  plaintiff  brings  an  action  founded 
upon  a  custom  or  law  of  the  church  to  which 
he  belongs,  it  is  a  good  defense  thereto  that 
he  has  already  submitted  his  claim  to  an 
ecclesiastical  court,  which  has  passed  upon- 
it  adverselv)  ;  Connitt  v.  Now  Prospect  Re- 
formed Protestant  Dutch  Church,  54  N.  Y. 
551  (holding  that  where  ecclesiastical  tri- 
bunals have  jurisdiction,  the  civil  courts  can- 
not interfere  where  they  have  proceeded  ac- 
cording to  the  laws  and  usages  of  their 
church,  whether  they  have  decided  correctly 
or  not,  but  their  decisions  are  final  on  the 
parties  and  the  courts)  :  Robertson  v. 
Bullions,  9  Barb.  64  [affirmed  in  11  N.  Y. 
243]  (holding  that  the  civil  courts  cannot, 
upon  the  merits,  review  the  decisions  of 
ecclesiastical  judicatories  in  matters  prop- 
erly within  their  province). 
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right  of  property  depends  upon  some  ecclesiastical  matter,  such  as  doctrine,  dis- 
cipline, or  church  government,  the  civil  court,  where  the  question  may  arise, 
will  take  the  ecclesiastical  decisions,  out  of  which  the  civil  right  has  arisen,  as 
it  finds  them,  accepting  those  decisions  as  matters  adjudicated  by  another  juris- 


OUo. —  Harrison  v.  Hoyle,  24  Ohio  St.  254, 
holding  that  where  public  policy,  or  the  posi- 
tive law  of  the  land,  is  not  contravened,  the 
decisions  and  orders  of  a  religious  society, 
when  made  in  conformity  to  its  polity,  should 
have  the  same  effect,  in  civil  courts,  which 
the  society  intended  should  he  awarded  to 
them  when  pronounced  by  its  own  ju- 
dicatories. 

Pejinsylvania. —  Irvine  v.  Elliott,  206  Pa. 
St.  152,  55  Atl.  859;  Krecker  v.  Shirey,  163 
Pa.  St.  534,  30  Atl.  440,  29  L.  R.  A.  476 
(holding  that  the  decision  of  the  general 
conference,  established  by  the  ecclesiastical 
body  in  its  book  of  discipline  as  the  supreme 
court  of  law  in  the  church  on  the  meaning 
and  effect  of  the  provisions  of  the  book  of 
discipline,  if  not  in  violation  of  any  law 
or  usage  of  the  church,  is  binding  on  the 
ecclesiastical  body  and  will  be  followed  in  a 
court  of  law)  ;  Skilton  v.  Webster,  Brightly 
203  (holding  that  the  decisions  of  ecclesias- 
tical tribunals  on  questions  of  doctrine,  order, 
and  discipline  are  conclusive  on  the  courts)  ; 
Gordon  v.  Williams,  3  Leg.  Gaz.  113. 

United  States. —  Watson  v.  Jones,  13  Wall. 
679,  20  L.  ed.  666  (holding  that  it  is  of  the 
essence  of  religious  societies,  and  of  their 
right  to  establish  tribunals  for  the  decision 
of  questions  arising  among  themselves,  that 
those  decisions  should  be  binding  in  all 
cases  of  ecclesiastical  cognizance,  subject 
only  to  such  appeal  as  the  organism  it- 
self provides)  ;  Brundage  v.  Deardorf,  92 
Fed.  214,  34  C.  C.  A.  304  (as  to  which,  how- 
ever, see  Brundage  v.  Deardorf,  55  Fed.  839, 
on  a  former  demurrer  to  the  bill  Idistinguish- 
ing  Watson  v.  Jones,  infra'],  holding  that  the 
decisions  of  the  supreme  judicatory  of  a  re- 
ligious denomination  of  the  associated  class, 
having  a  constitution  and  governed  by  local, 
district,  state,  and  national  bodies,  are  not 
conclusive  upon  the  courts,  when  they  are 
in  open  and  avowed  defiance,  and  in  express 
violation,  of  the  constitution  of  such  body). 

See  42  Cent.  Dig.  tit.  "  Religious  Societies," 
§  93  et  seq. 

In  Vermont  a  contrary  doctrine  has  been 
laid  down,  and  it  is  held  that  the  proceed- 
ings of  the  synod  of  a  church,  as  a  court  of 
the  last  resort,  are  not  to  be  held  conclusive 
and  absolute,  when  they  come  in  question, 
whether  directly  or  collaterally,  in  courts  of 
law;  but  the  regularity  and  effect  of  their 
proceedings  may  be  examined  and  be  de- 
termined in  courts  of  justice  upon  the  same 
\\  principles    which    subject    the  proceedings, 

either  of  inferior  courts  or  voluntary  associa- 
tions, to  inquiry  and  adjudication,  and  that, 
although  religious  denominations,  in  Vermont, 
may  form  constitutions,  enact  canons,  laws, 
or  ordinances,  establish  courts,  or  make  any 
decisions,  decrees,  or  judgments,  yet  they  can 
have  only  a  voluntary  obedience,  cannot  affect 
[75] 


any  civil  rights,  immunities,  or  contracts,  or 
alter  or  dissolve  any  relations  or  obligations 
arising  from  contracts.  Obedience  to  their 
requirements  may  be  exacted  ander  the  pen- 
alty of  spiritual  censures;  but,  whether  one 
submits  to  or  defies  their  proceedings  depends 
upon  his  conviction  of  their  regularity  or 
irregularity,  they  can  only  affect  his  con- 
science. When  their  proceeuings  are  to  be 
examined  by  ordinary  tribunals  of  justice, 
they  can  receive  no  other  consideration  than 
the  regulations  of  any  other  voluntary  as- 
sociations. Smith  V.  Nelson,  18  Vt.  511. 
This  is,  however,  against  the  great  weight 
of  American  decisions  and  w^as  expressly  re- 
jected in  Connitt  v.  New  Prospect  Reformed 
Protestant  Dutch  Church,  54  N.  Y.  551. 

Even  though  a  church  association  has  only 
advisory  powers  in  matters  relating  to  an 
individual  church,  yet,  where  both  factions 
submit  their  claim  to  it  on  their  own  state- 
ment and  version  of  the  controversy,  seek- 
ing its  recognition,  the  decision  of  the  as- 
sociation is  entitled  to  very  great  weight  as 
to  which  faction  is  the  real  and  true  church; 
and,  while  not  conclusive  on  courts,  its  de- 
cision, composed,  as  it  is,  of  delegates  from 
all  the  churches  in  the  association,  a  ma- 
jority of  whom  in  council  have  decided  the 
same  way,  would  be  a  safer  guide  for  civil 
courts  on  questions  of  religious  doctrine, 
faith,  and  practice  than  any  judgment  such 
courts  might  form  contrary  thereto.  Smith 
V.  Pedigo,  145  Ind.  361,  33  N.  E.  777,  44 
N.  E.  363,  i9  L.  R.  A.  433,  32  L.  R.  A.  838. 

Although  the  authority  of  the  church  tri- 
bunal is  doubtful  the  civil  judiciary  will  be 
slow  to  interfere.  Gibson  v.  Armstrong,  7 
B.  Mon.  (Ky.)  481. 

"  Ecclesiastical  matter  "  defined. — An  ec- 
clesiastical matter  is  one  that  concerns  doc- 
trine, creed,  or  form  of  worship  of  the  church, 
or  the  adoption  and  enforcement  within  a 
religious  association  of  needful  laws  and 
regulations  for  the  government  of  member- 
ship, and  the  power  of  excluding  from  such 
associations  those  deemed  unworthy  of  mem- 
bership by  the  legally  constiinted  authorities 
of  the  church;  and  all  of  such  matters  are 
within  the  province  of  church  courts  and 
their  decisions  will  be  respected  by  civil  tri- 
bunals. Clark  i\  Brown,  (Tex.  Civ.  App. 
1908)   108  S.  W.  421. 

Courts  of  equity  Avill  not  supplement  the 
rules  of  a  church  by  supplying  a  remedy  for 
the  regulation  of  purclv  church  affairs 
(Powers  r.  Budy,  45  Nebr.  208.  63  N.  W. 
476),  and  will  not  review  the  decisions  or 
proceedings  of  ecclesiastical  judicatures  in 
matters  pro]ierly  within  their  province  under 
the  laws  and  regulations  of  the  church 
(Travers  r.  Abbev!  104  Tenn.  665.  58  S.  W. 
247,  51  L.  R.  A.  260.  holdino-  also  that  there 
is  no  waiver  of  the  jurisdiction  of  a  re- 
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diction;  and  until  an  ecclesiastical  tribunal  having  final  jurisdiction  to  decide 
the  question  has  determined  it,  the  civil  court  will  not  assume  to  do  so.^^  But 
the  jurisdiction  of  ecclesiastical  tribunals  is  limited  by  the  law  under  which  they 
act  and  by  the  constitution  and  by-laws  of  the  religious  organization,"  and  ques- 


ligious  society  to  adjudicate  its  own  matters 
by  answering  and  setting  up  a  defense  in 
a  court  of  equity,  since  the  jurisdiction  is 
of  the  subject-matter,  and  objection  may  be 
raised  at  any  time ) ,  and,  where  no  property 
rights  are  involved,  will  not  interfere  to 
quell  religious  disturbances  (Papailiou  v. 
Manusos,  108  111.  App.  272),  and  thus  a 
bill  to  enjoin  proceedings  of  an  ecclesiastical 
body  which  fails  to  show  that  property 
rights  will  be  affected  thereby  is  demurrable 
(Fussell  V.  Hail,  233  111.  73,  84  N.  E.  42 
[affirming  134  111.  App.  620]).  But  it  has 
been  held  that  a  court  of  equity  may  inter- 
fere in  an  ecclesiastical  controversy  so  far 
as  to  ascertain  if  the  governing  body  has 
acted  within  the  scope  of  its  authority.  Bat- 
terson  v.  Thompson,  8  Phila.   (Pa.)  251. 

Where  a  presbytery  decides  that  members 
of  a  presbyterian  church  have  seceded,  the 
decision  binds  the  civil  courts  and  the  se- 
ceders,  although  a  majority  lose  their  rights 
to  the  church  property.  Gaff  v.  Greer,  88 
Ind.  122  [followed  in  Trinity  M.  E.  Church 
V.  Harris,  73  Conn.  216,  47  Atl.  116,  50 
L.  R.  A.  636]. 

Questions  of  procedure  —  certiorari. — Irreg- 
ularity under  the  canons  of  the  church  in 
the  organization  of  the  diocesan  court  and 
refusal  of  such  court  to  entertain  a  challenge 
by  a  clergyman  on  trial  before  it  to  one  of 
the  members  of  the  court,  and  supposed  in- 
sufficiency of  the  evidence  upon  which  the 
accused  could  be  convicted  under  the  pro- 
visions of  a  certain  canon,  are  questions  of 
procedure  where  they  involve  construction  of 
the  canons  of  the  church,  and  depend  upon 
the  judgment  of  the  ecclesiastical  court  over 
which  the  civil  court  can  exercise  no  power 
of  revision,  or  control.  There  is  no  poAver  or 
jurisdiction  in  the  civil  courts  of  common-law 
jurisdiction  to  review  and  correct  by  cer- 
tiorari supposed  errors  in  the  proceedings 
and  judgments  by  a  diocesan  court  in  mat- 
ters of  ecclesiastical  cognizance,  such  as 
charges  of  crime  or  immorality,  against  a 
clergyman  of  the  church  and  because  by 
deposition  from  his  office  a  clergjonan  of  the 
church,  as  the  result  of  a  sentence  by  a 
diocesan  court,  is  deprived  of  the  right  or 
power  to  exercise  the  power  or  functions  of 
a  minister  of  the  church  and  of  the  right 
to  earn  his  salary  as  such  minister,  a  prop- 
erty right  is  not  thereby  involved  which  will 
give  the  civil  courts  jurisdiction  to  review 
by  certiorari  the  action  of  such  diocesan  court, 
there  being  no  vested  property  right  in  a 
clergyman  to  exercise  the  functions  of  his 
office  to  the  end  that  he  may  earn  and  have 
a  salary.  Satterlee  v.  U.  S.,  20  App.  Cas. 
(D.  C.)  393. 

55.  Georgia. —  Mack  v.  Kime,  129  Ga.  1,  58 
S.  E.  184. 

Indiana. —  Hadley  White  Lick  Quarterly 
Meeting   of   Friends   v.   Mendenhall  White 
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Lick  Quarterly  Meeting  of  Friends,  89  Ind. 
136  [quoted  and  followed  in  O'Donovan  v. 
Chatard,  97  Ind.  421,  49  Am.  Rep.  462]. 

Mississippi. —  Mt.  Helm  Baptist  Church  v. 
Jones,  79  Miss.  488,  30  So.  714,  holding  that 
the  supreme  court  exercises  no  ecclesiastical 
jurisdiction,  but  accepts  what  the  highest 
ecclesiastical  authority  in  each  church  pro- 
mulgates as  the  faith  and  practice  of  that 
church,  and  will  not  determine  for  itself 
what  that  faith  or  creed  is,  in  order  to 
establish  the  rights  of  respectiA^e  factions 
in  the  church  to  the  church  property." 

Neio  York. —  Connitt  i\  New  Prospect  Re- 
formed Protestant  Dutch  Church,  54  N.  Y. 
551;  Baxter  v.  McDonnell,  18  N.  Y.  App. 
Div.  235,  45  N.  Y.  Suppl.  765. 

Ohio. —  Sampsell  v.  Escher,  11  Ohio  Dec. 
(Reprint)  351,  26  Cine.  L.  Bui.  156. 

South  Carolina. —  Harmon  v.  Preher, 
Speers  Eq.  87. 

United  States. —  W^atson  y.  Jones,  13  Wall. 
679,  20  L.  ed.  666. 

See  42  Cent.  Dig.  tit.  "  Religious  Societies," 
§  93  et  seq. 

But  see  Livingston  v.  Trenton  Trinity 
Church,  45  N.  J.  L.  230. 

56.  Wehmer  v.  Fokenga,  57  Nebr.  510,  78 
N,  W.  28,  holding  that,  in  the  absence  of  a 
shoAving  that  an  ecclesiastical  tribunal  hav- 
ing final  jurisdiction  to  decide  a  question 
as  to  church  doctrine  has  determined  it  in 
favor  of  complainant,  or  that  such  an  ec- 
clesiastical tribunal  exists  having  jurisdic- 
tion to  decide  the  question,  the  court  will  not 
determine  whether  the  tenets  of  faith  and 
practice  of  one  synod  of  the  Lutheran  church 
differ  in  essential  particulars  from  the  tenets 
of  another  synod,  and  that  a  majority  of  a 
religious  congregation,  or  the  trustees  thereof, 
will  not,  at  the  suit  of  a  minority,  be  en- 
joined from  employing  a  pastor  professing 
the  same  organic  creed  professed  by  the  con- 
gregation, on  the  ground  that  such  minister 
teaches  doctrines  and  practises  a  certain 
church  polity  not  taught  and  practised  by 
the  minority,  nor  by  the  original  founders 
of  the  congregation. 

Civil  courts  follow  the  construction  of 
church  courts  upon  church  matters.  Fussell 
V.  Hail,  233  111.  73,  84  N.  E.  42  [affirming 
134  111.  App.  620]. 

57.  Watson  v.  Avery,  2  Bush  (Ky.)  332 
(holding  that  the  higher  courts  of  the  pres- 
byterian church  have  not  original  jurisdic- 
tion of  matters  pertaining  to  the  immediate 
government  of  a  congregation,  such  govern- 
ment being  primarilv  intrusted  to  "  the  ses- 
sion"); Day  V.  Bolton,  12  N.  J.  L.  206; 
Smith  V.  Nelson,  18  Vt.  511. 

By  the  laws  and  customs  of  the  Roman 
catholic  church  in  the  United  States,  a  priest 
is  liable  to  be  removed  from  the  charge  of  a 
congregation  at  the  pleasure  of  his  bishop, 
without   trial.    O'Donovan   v.    Chatard,  97 
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tions  of  civil  rights  and  rights  of  property  of  persons,  whatever  may  be  their 
relation  to  church  organization,  are  subject  of  adjudication  in  civil  tribunals 
exclusively,  and  church  courts  have  no  power  to  make  decisions  upon  such  matters 
which  will  be  binding  on  the  civil  courts,  and  if  the  church  courts,  exceed  their 
jurisdiction  in  this  respect  their  decisions  are  subject  to  revision  by  the  civil 
courts. 

B.  Application  of  Rules  —  l.  Admission,  Expulsion,  and  Rights  of  Member. 

Civil  courts  have  no  jurisdiction  to  review  the  action  of  comp stent  church  author- 
ity in  expelling  a  member,^^  nor  to  review  the  judgments  of  the  general  assembly 
of  a  church,  cutting  off  synods  of  the  church, nor  is  the  action  of  a  religious 
society  in  admitting  or  rejecting  members  subject  to  control  by  the  courts, 


Ind.  421,  49  Am.  Rep.  462;  Stack  v.  O'Hara, 
98  Pa.  St.  213,  holding,  however,  that  he  can- 
not be  suspended  from  his  priestly  functions 
and  ministerial  duties  without  specific  ac- 
cusation and  trial. 

No  church  judiciary  can  sequester  the  tem- 
poralities of  the  church,  society,  or  corpora- 
tion, because  of  the  deposition  of  the  minister, 
nor,  where  the  society  has  been  incorporated, 
supply  the  pulpit  temporarily,  or  otljerwise, 
against  the  will  of  the  trustees.  Robertson  v. 
Bullions,  9  Barb.  (N.  Y.)  64  [affirmed  in  11 
N.  Y.  243]. 

Delegation  of  authority. —  The  synod  of  a 
church  have  no  power  to  appoint  a  commis- 
sion to  receive  the  submission  of  a  presbytery, 
which  has  been  on  trial  before  the  synod, 
and  to  restore  or  dissolve  the  presbytery,  as 
the  commissioners  may  think  proper.  This  is 
a  delegation  of  judicial  power  not  warranted 
by  any  known  rules  of  discipline  in  the 
"Associate  Church."  Smith  v.  Nelson,  18 
Vt.  511. 

58.  Illinois.—  Chase  r.  Chenev,  58  111.  509, 
11  Am.  Rep.  95. 

Indiana. —  Yanthis  v.  Kemp,  (App.  1908) 
85  N.  E.  976. 

Iowa. —  Bird  v.  St.  Mark's  Church,  62  Iowa 
567,  17  N.  W.  747. 

Kentucky. —  Watson  v.  Avery,  2  Bush  332; 
Shannon  v.  Frost,  2  B.  Mon.  253. 

Massachusetts. —  Sheldon  v.  Easton  Cong. 
Parish,  24  Pick.  281;  Avery  v.  Tyringham,  3 
Mass.  160,  3  Am.  Dec.  105. 

Missouri. —  Watson  v.  Garvin,  54  Mo. 
353. 

Neio  Jersey. —  Lynd  v.  Menzies,  33  N.  J.  L. 
162. 

New  York. —  Baxter  v.  McDonnell,  18  N.  Y. 
App.  Div.  235,  45  N.  Y.  Suppl.  765;  West- 
minister Presb.  Church  v.  Findley,  44  Misc. 
173,  89  N.  Y.  Suppl.  801  (holding  that  the 
civil  courts  will  interfere  in  ecclesiastical 
matters  where  there  are  conflicting  claims  as 
to  church  property  or  funds,  or  their  use,  or 
where  civil  rights  are  involved)  ;  Miller  v. 
Gable,  2  Den.  492. 

Pennsylvania. —  O'Hara  v.  Stack,  90  Pa. 
St.  477;  Gordon  v.  Williams,  3  Leg.  Gaz.  113; 
Patterson  v.  Thompson,  8  Phila.  251. 

See  42  Cent.  Dig.  tit.  "  Religious  Societies," 
§  93  et  seq. 

But  civil  courts  adjudicate  ecclesiastical 
matters  with  extreme  reluctance. —  East  Nor- 
wnv  Lake  Church  v.  Halvorson,  42  Minn.  503, 
44  N.  W.  663. 


59.  Iowa. —  Helbig  v.  Rosenberg,  86  Iowa 
159,  53  N.  W.  111. 

Kentucky. — ■  Shannon  v.  Frost,  3  B.  Mon. 
253. 

Massachusetts. —  Canadian  Religious  Assoc. 
r.  Parmenter,  180  Mass.  415,  62  N.  E.  740 
(holding  that  the  action  of  a  religious  so- 
ciety, empowered  to  expel  any  member  acting 
against  its  interest,  in  expelling  members  for 
such  reason  upon  a  proper  hearing,  is  final, 
and  is  not  reviewable  by  a  court  on  the 
ground  that  the  evidence  on  which  the  ex- 
pulsion was  based  was  insufficient;  and  hence 
exceptions  to  a  master's  report  that  a  so- 
ciety's expulsion  of  members  was  ineffectual 
on  the  ground  of  insufficient  evidence  will  be 
sustained)  ;  Grosvenor  v.  United  Soc.  of  Be- 
lievers, 118  Mass.  78  (holding  that  the  min- 
isters and  elders  of  the  society  of  believers, 
commonly  called  "  shakers,"  have  the  power 
to  expel  members  of  the  society,  and  where 
they  expel  a  member  for  entertaining 
opinions  and  promulgating  doctrines  within 
the  society  at  variance  Avith  the  established 
belief  and  subversive  of  the  organization,  the 
courts  have,  no  power  or  jurisdiction  in  an 
action  of  tort  for  such  expulsion  to  determine 
whether  or  not  the  opinions  and  doctrines  of 
such  expelled  member  were  in  fact  incon- 
sistent with  the  society's  established  belief ) . 

Mississippi. —  Dees  v.  Moss  Point  Baptist 
Church,  (1895)  17  So.  1. 

Nebraska. —  IBonacum  r,  Murphv,  71  Nebr. 
463,  98  N.  W.  1030,  104  N.  W.  180. 

United  States. —  Bouldin  v.  Alexander,  15 
Wall.  131,  21  L.  ed.  69, 

Rule  applied  to  congregational  churches. — 
When  persons  have  voluntarily  associated 
tliemselves  into  a  society  of  christians,  recog- 
nizing no  ecclesiastical  tribunal  with  au- 
thority to  revise  its  final  determination,  such 
a.,  church  is  what  is  denominated  congre- 
gational, and  has  the  exclusive  right  to  deal 
with  its  defaulting  members,  and  tlio  courts 
cannot  supervise  or  control  that  jurisdiction. 
Lucas  V.  Case,  9  Bush  (Ky.)  297. 

Mandamus  to  restore  to  membership  see 
MANDA]\rus.  26  Cyc.  382. 

If  a  consistory  expel  a  member  without  the 
consent  of  the  congregation,  his  remedy  is 
by  appeal  to  a  liiglier  tribunal  of  the  churclu 
not  to  the  civil  courts.  German  Reformed 
Church  V.  Com.,  3  Pa.  St.  2S2. 

60.  Com.  V.  Green,  4  Whart.    (Pa.)  531. 

61.  Ricliardson  r.  Francestown  Union  Cong. 
Soc,  58  N.  H.  187. 
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and  even  in  equity  the  judgments  of  religious  associations,  bearing  upon  their 
own  members,  are  not  examinable,  except  where  they  affect  civil  rights/^  and  equity 
has  no  jurisdiction  to  compel  a  faction  of  a  religious  body  to  cease  worshiping 
in  its  church  because  of  an  abandonment  of  the  faith,  laws,  usages,  and  customs 
of  the  church. It  is  held,  however,  that  civil  courts  may  inquire  whether  the 
expulsion  was  the  act  of  the  church  or  of  persons  who  were  not  the  church,  and 
who  consequently  had  no  right  to  excommunicate  any  one,^*  and  that  the  eccle- 
siastical tribunal  of  a  denomination  will  be  enjoined  from  expelling  a  member 
of  a  local  congregation  for  alleged  spiritual  offenses,  when  it  appears  that  such 
tribunal  has  not  been  organized  in  conformity  with  the  organic  law  of  the  church ; 
and  where  a  member  of  a  religious  society  is  expelled,  and  he  deems  himself 
aggrieved  in  his  rights  of  property  thereby,  the  courts  will  examine  the  judgment 
of  expulsion  to  see  if  it  has  been  regularly  made  on  due  notice  and  a  hearing, 
and  if  not  will  disregard  it  and  give  proper  relief.^® 

2.  Deposition,  I)ischarge,  or  Removal  of  Minister.  The  deposition  or  removal 
of  a  minister  is  purely  an  ecclesiastical  act,  and  the  civil  courts  will  not  review 
the  decision  of  competent  ecclesiastical  tribunals  in  regard  thereto, and  as  the 


The  action  of  a  synod  rejecting  a  minister's 
application  for  membership  is  final  until  set 
aside  by  a  proper  ecclesiastical  tribunal,  and 
the  court  has  no  authority  to  investigate  the 
causes  which  led  to  such  action.  Helbig  v. 
Rosenberg,  86  Iowa  159,  53  N.  W.  111. 

Whether  a  person  died  in  the  faith  of  the 
Roman  Catholic  Church,  so  as  to  be  entitled 
to  interment  in  a  Roman  Catholic  cemetery, 
is  not  a  question  within  the  jurisdiction  of 
the  civil  courts,  but  may  be  decided  by  the 
ecclesiastical  authorities.  McGuire  f.  St. 
Patrick's  Cathedral,  3  N.  Y.  Suppl.  781  [a/- 
f,rmed  in  54  Hun  207,  7  N.  Y.  Suppl.  345]. 

Refusal  to  admit  to  membership  cannot  be 
controlled  or  restrained  by  an  injunction  of 
the  court.  The  right  of  admission  to  member- 
ship is  voluntary  and  mutual  between  the 
society  and  individuals  desiring  to  become 
members.  No  one  can  be  compelled  to  join 
the  society  or  remain  a  member  in  it  against 
his  wish,  nor  can  the  society  be  compelled  to 
admit  any  one  against  its  will,  fairly  ex- 
pressed at  a  regular  meeting  by  a  majority 
vote.  Richardson  v.  Francestown  Union 
Cong.  Soc,  58  N.  H.  187. 

62.  Robertson  r.  Bullions,  9  Barb.  (N".  Y.) 
64  [affirmed  in  UN.  Y.  243]  (holding  that 
a  court  of  equity,  has  no  power  to  disfran- 
chise a  member  of  a  religious  society  by  de- 
claring that  he  does  not  possess  the  necessary 
qualifications)  ;  Harmon  v.  Dreher,  Speers 
Eq.  (S.  C.)  87;  Nance  v.  Busby,  91  Tenn. 
303,  18  S.  W.  874,  15  L.  R.  A.  801  (holding 
that  where  the  relation  between  an  independ- 
ent baptist  church  and  its  members  is  not  con- 
tractual, and  no  property  or  civil  rights  de- 
pend on  membership,  a  court  of  equity,  having 
jurisdiction  in  ecclesiastical  matters  only  as 
an  incident  to  the  ascertainment  of  civil 
rights,  cannot  determine  whether  the  excom- 
munication of  members  of  such  church  was 
conducted  in  accordance  with  the  usages  and 
laws  of  the  church ) . 

63.  Smith  V.  Charles,  (Miss.  1899)  24  So. 
968. 

64.  Smith   v.   Pedigo,    145    Ind.    361,  33 
E.  777,  44  N.  E.  363,  19  L.  R.  A.  433,  32 

[X,  B,  1] 


L.  R.  A.  838  (holding  that  the  members  of  a 
church  having  divided  into  two  factions  on 
account  of  a  difference  in  religious  belief  and 
faith,  each  claiming  that  its  faith  is  that  on 
which  the  church  was  founded,  the  action  of 
the  majority  faction,  in  deciding  in  its  own 
favor  and  expelling  the  members  of  the  other 
faction,  is  not  conclusive  but,  such  majority 
faction  having  in  fact  departed  from  the 
faith,  its  action  was  not  that  of  the  church, 
but  was  nugatory)  ;  Bouldin  v.  Alexander, 
15  Wall.  (U.  S.)  131,  21  L.  ed.  69. 

65.  Hatfield  v.  De  Long,  156  Ind.  207,  59 
N.  E.  483. 

66.  Canadian  Religious  Assoc.  v.  Par- 
menter,  180  Mass.  415,  62  N.  E.  740  (holding 
that  where  the  trustees  and  certain  members 
of  a  religious  society  closed  the  society's 
church,  held  in  trust  for  its  members,  against 
the  wishes  of  other  members  desirous  of  con- 
tinuing worship  there  in  accordance  with 
the  constitutional  object  of  the  society,  and  ex- 
pelled those  members  without  a  proper  motion 
and  hearing,  the  court,  on  the  petition  of  the 
society,  will  restrain  such  trustees  and  mem- 
bers from  closing  the  church  against  religious 
services  held  by  members  in  accordance  with 
the  society's  object)  ;  Watson  v.  Garvin,  54 
Mo.  353  {disapproving  Watson  v.  Jones,  13 
Wall.  (U.  S.)  679,  20  L.  ed.  666,  a  case  in- 
volving the  same  dispute].  But  see  Sampsell 
V.  Escher,  11  Ohio  Dec.  (Reprint)  351,  26 
Cine.  L.  IBul.  156,  holding  that  a  decision  of 
a  church  tribunal  as  to  the  status  and  rights 
of  a  member  thereof  with  regard  to  his 
membership  is  conclusive  on  the  civil  courts, 
although  such  decision  involves  such  mem- 
ber's right  to  participate  in  the  use  and  en- 
joyment of  its  property  and  funds. 

hi.  Arthur  v.  Norfield  Parish  Cong.  Church 
Soc,  73  Conn.  718,  49  Atl.  241  (holding  that 
where  a  mutual  council  was  authorized  by 
congregational  usage  to  investigate  the  con- 
duct of  a  minister  prior  to  and  during  his 
pastorate  to  determine  his  fitness  for  the 
ministry,  and  whether  he  had  conducted  the 
church  affairs  according  to  approved  congre- 
gational usage,  his  exception  to  its  taking  ac- 
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civil  contract  between  a  congregation  and  its  minister,  for  the  services  of  the 
latter,  is  a  conditional  one,  dependent  upon  the  existence  of  the  ecclesiastical 
relation,  the  civil  courts  have  jurisdiction  over  such  contract  during  its  con- 
tinuance only,  and  its  dissolution  by  the  proper  ecclesiastical  authorities  must 
be  regarded  as  conclusive,  and  even  a  court  of  equity  will  not  consider  the 
question  involved  until  all  ecclesiastical  remedies  have  been  exhausted. But 
civil  courts  may  adjudicate  questions  relating  to  the  effect  of  the  deposition  or 
removal  upon  civil  rights, and  upon  the  ground  that  a  rector  has  a  vested  con- 
tractual right  in  his  ofhce,  as  well  as  a  canonical  property  right  in  the  church 
edifice,  and  can  only  be  deprived  against  his  will  by  canonical  proceedings,  it 
has  been  held  that  proceedings  for  his  deprivation,  had  before  the  bishop  and 
standing  committee  of  his  diocese,  from  whom  there  is  no  ecclesiastical  appeal, 
are  reviewable  by  the  civil  courts  on  certiorari,  as  to  their  regularity  under  the 
diocesan  canonical  law."^^ 

3.  Amendment  or  Change  of  Constitution.  The  decision  of  the  general  con- 
ference of  a  religious  society  upon  a  proposed  revision,  amendment,  or  change 
of  constitution  or  faith  is  binding  upon  civil  courts;  but  the  action  of  the  general 
conference  of  the  church  in  adopting  the  report  of  the  committee  that  the  amended 
constitution  as  submitted  to  vote  had  become  the  organic  law  of  the  church  has 
been  held  to  be  merely  legislative,  and  not  an  adjudication  binding  upon  civil 
courts. 


tion  against  him  was  properly  overruled,  and 
that  where  it  was  doubtful  whether  the  letter 
calling  a  mutual  council  to  investigate  the 
conduct  of  a  minister  laid  foundation  for  the 
admission  of  evidence  that  the  real  cause 
of  the  trouble  in  the  church  was  certain  con- 
duct of  one  of  the  aggrieved  parties,  the  re- 
fusal of  the  council  to  consider  it  is  conclusive 
in  view  of  a  finding  by  the  trial  court  that 
the  hearing  was  properly  conducted)  ;  Wat- 
son V.  Garvin,  54  Mo.  353 ;  Robertson  r.  Bul- 
lions, 9  Barb.  (K  Y.)  64  [afjfirmed  in  11 
N.  Y.  243];  St.  James'  Church  v.  Hunting- 
ton, 82  Hun  (N.  Y.)  125,  31  N.  Y.  Suppl.  91 
(holding  that  the  vestry  of  an  episcopal 
church  cannot  be  relieved  by  the  civil  courts 
from  an  order  of  the  bishop,  made  in  accord- 
ance with  the  rules  and  canons  of  the 
church,  forbidding  a  clergyman  to  officiate 
as  rector  of  such  church)  ;  Tsham  v.  Fullager, 
14  Abb.  N.  Cas.  (N.  Y.)  363  (holding  that 
the  civil  courts  have  no  jurisdiction  to  decide 
whether  a  presbytery  of  the  presbyterian 
church  acted  unwisely  or  unjustly  in  depos- 
ing a  minister)  ;  Ash  v.  Methodist  Church,  27 
Ont.  App.  602.  But  see  O'Hara  v.  Stack,  90 
Pa.  St.  477. 

What  acts  or  omissions  create  a  forfeiture 
of  the  office  of  pastor  is  not  within  the 
province  of  a  court  of  law  to  determine,  it 
being  exclusively  within  the  cognizance  of  an 
ecclesiastical  tribunal.  Whitney  v.  Brooklyn 
First  Ecclesiastical  Soc,  5  Conn.  405. 

That  the  church  was  not  a  consociated  one 
does  not  invalidate  the  action  of  a  mutual 
council  called  to  investigate  a  minister's  con- 
duct advising  his  dismissal  by  the  church 
and  withdrawal  from  the  ministry.  Arthur  v. 
N'orfield  Parish  Cong.  Church  Soc,  73  Conn. 
718,  49  Atl.  241. 

Where  the  minority  of  a  church  claim  that 
the  pastor  does  not  teach  the  faith  of  the 
church,  they  must  appeal  to  the  supervising 


tribunals  of  the  church,  and  their  decision  the 
state  courts  will  take  as  final,  and,  if  neces- 
sary and  proper,  enforce.  Wehmer  v. 
Fokenga,  57  Nebr.  510,  78  N.  W.  28. 

In  Canada  certiorari  will  issue  to  review 
the  finding  of  a  church  tribunal  regarding 
the  deposition  of  a  minister  {Eo)  p.  Little,  33 
N,  Brunsw.  210),  and  prohibition  to  pre- 
vent its  acting  in'  excess  of  jurisdiction  {Ex 
p.  Currie,  26  N.  Brunsw.  403). 

68.  Connitt  v.  New  Prospect  Reformed 
Protestant  Dutch  Church,  54  N.  Y.  551  [af- 
firming 4  Lans.  339]. 

69.  Buettner  v.  Frazer,  100  Mich.  179,  58 
N.  W.  834. 

70.  Robertson  v.  Bullions,  9  Barb.  (N.  Y.) 
64  [affirmed  in  11  N.  Y.  243]. 

71.  Jennings  v.  Scarborough,  56  N.  J.  L. 
401,  28  Atl.  559. 

72.  Lamb  v.  Cain,  129  Ind.  486,  29  K  E. 
13,  14  L.  R.  A.  518;  Russie  v.  Brazzell,  128 
Mo.  93,  30  S.  W.  526,  49  Am.  St.  Rep.  542. 
But  see  Bear  i\  Heaslev,  98  Mich.  279,  57 
N.  W.  270,  24  L.  R.  A.  615,  holding  that  the 
resolution  of  a  general  conference  that  con- 
stitutional prohibitions  of  any  change  in  the 
existing  confession  of  faith  or  in  the  con- 
stitution, unless  by  request  of  two  thirds  of 
the  society,  are  impracticable ;  and  their  con- 
sequent proceedings,  in  disregard  thereof,  to 
efl'cct  material  changes,  do  not,  by  confirma- 
tion of  such  conference,  conclude  a  civil  court 
as  to  the  ownership  of  the  society's  realty, 
the  conference's  jurisdiction  not  being  afllrm- 
atively  and  conclusively  shown. 

On  appeal  from  a  decree  of  common  pleas 
amending  the  charter  of  a  church  the  only 
question  reviewable  in  the  supreme  court  is 
the  regularity  of  the  proceedings  as  shown 
by  the  record  brouGfht  up  by  the  certiorari. 
fn  re  African  :M.  E.  Union"  Church.  28  Pa. 
Super.  Ct.  193. 

73.  Philomath  College  v.  Wyatt.  27  Greg. 

[X,  B,  3] 


1190    [34  Cye.] 


EELIGIOUS  SOCIETIES 


4.  Election  of  Officers.    The  question  who  are  the  officers  of  a  religious 

society  is  to  be  determined  according  to  the  disciphne  of  that  society/^  and  civil 
courts  will  not  review  the  decision  of  a  competent  ecclesiastical  body  upon  a 
question  involving  the  election  of  officers. '^^ 

C.  Procedure.  The  conduct  of  the  trial  before  an  ecclesiastical  tribunal 
depends  upon  the  articles  and  by-laws  of  the  society  or  congregation/®  as  does 
also  the  question  whether  a  member  on  trial  is  entitled  to  counsel;  but  where 
the  church  organization  has  no  rules  regulating  the  expulsion  of  members,  those 
of  the  common  law  prevail;  and,  before  a  member  can  be  expelled,  notice  must 
be  given  him  to  answer  the  charge  made  against  him,  and  an  opportunity  offered 
to  make  his  defense,  and  an  order  of  expulsion  without  such  notice  and  opportunity 
is  void,'^^  and  it  is  a  broad  general  rule  that  a  member  or  officer  cannot  be  deprived 
of  his  rights  and  privileges  without  a  hearing  or  trial  upon  adequate  notice,'^ 
and  the  courts  are"  unwilling  to  construe  charters,  by-laws,  or  rules  as  depriving 
members  of  membership  without  a  hearing. But  church  tribunals  are  not 
required  to  conform  to  all  the  rules  applicable  to  courts  of  public  justice  and  are 
not  governed  by  strict  rules  of  legal  evidence,    and  evidence  may  be  referred  to 


390,  31  Pac.  206,  37  Pac.  1022,  26  L.  R.  A. 
68. 

74.  Earle  v.  Wood,  8  Cusli.   (Mass.)  430. 

A  statute  to  prevent  fraudulent  elections 
by  incorporated  ccmpanies  does  not  confer 
upon  the  civil  courts  power  to  determine  the 
validity  of  an  election  of  the  trustees  of  a 
religious  incorporated  society.  In  re  Beth- 
any Baptist  Church,  60  N.  J.  L.  88,  36  Atl. 
701. 

?5.  Earle  r.  Wood,  8  Cush.  (Mass.)  430 
(holding  that  the  decision  of  a  yearly  meet- 
ing of  quakers,  formed  according  to  their 
discipline,  is  conclusive  on  the  question  as 
to  who  were  the  rightful  overseers  of  the 
monthly  meeting  even  in  a  suit  in  equity, 
brought  prior  to  the  yearly  meeting  by  one 
set  of  overseers  of  the  monthly  meeting 
against  another  set  to  obtain  a  conveyance 
of  the  property  belonging  to  the  monthly 
meeting)  ;  Day  v.  Bolton,  12  N.  J.  L.  206 
(holding  that  the  civil  courts  will  give  full 
effect  to  the  decision  of  the  classis  as  to  the 
validitj^  of  an  election  of  officers).  See  Gor- 
don V.  Williams,  3  Leg.  Gaz.  (Pa.)  113. 

76.  Gibbs  r.  Gilead  Ecclesiastical  Soc,  38 
Conn.  153;  Jennings  r.  Scarborough,  56 
N.  J.  L.  401,  28  Atl.  559. 

77.  Gibbs  v.  Gilead  Ecclesiastical  Soc,  38 
Conn.  153,  holding  that  whether  a  minister, 
who  is  before  the  consociation  congregation 
on  an  ex  parte  call  to  be  heard  relative  to 
his  dismissal,  is  entitled  to  a  hearing  by 
counsel  or  not,  depends  on  the  by-laws  of 
the  consociation,  if  any;  and  if  not  it  is  a 
question  of  fairness  or  unfairness  dependent 
on  the  partcular  circumstances  of  the  case; 
and  hence  where  no  charges  are  made,  and 
no  contest  at  issue  is  to  be  tried,  it  cannot 
be  said  as  a  matter  of  law  that  he  is  en- 
titled to  counsel. 

78.  Jones  v.  State,  28  Nebr.  495,  44  K  W. 
658,  7  L.  R.  A.  325. 

79.  Canadian  Religious  Assoc.  v.  Par- 
menter,  180  Mass.  415,  62  N.  E.  740;  Jen- 
nings V.  Scarborough.  56  N.  J.  L.  401,  28 
Atl."  559;  McAuley's  Appeal,  77  Pa.  St.  397; 
Smith  r.  Nelson,  18  Vt.  511,  holding  that 
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where  a  complaint  is  preferred  to  the  synod, 
against  a  presbytery,  it  is  irregular  for  the 
synod  to  attempt  to  pass  upon  the  matter, 
or  give  any  opinion  in  the  case,  without  giv- 
ing the  presbytery  notice  to  appear  before 
them;  and  if  they  do  thus  proceed,  their  au- 
thority to  sit  in  the  case,  after  this,  might, 
with  the  strictest  propriety  and  according 
to  the  rules  of  justice,  be  declined. 

Waiver  of  examination  by  elders. —  Where 
the  discipline  of  a  church  provided  that  if 
a  bishop  be  accused  of  immoral  conduct  three 
of  the  elders  are  to  meet  and  examine  the 
bishop,  the  obligation  of  the  elders  to  go  to 
his  home  to  meet  him  is  dispensed  with 
where  the  bishop  informed  the  elders  that 
he  would  not  submit  to  their  examination. 
Sampsell  v.  Escher,  11  Ohio  Dec.  (Reprint) 
351,  26  Cine.  L.  Bui.  156. 

80.  Gray  v.  Christian  Soc,  137  Mass.  329, 
50  Am.  Rep.  310,  holding  that  where  a  by- 
law of  a  religious  society  provided  that  any 
member  ceasing  to  worship  or  failing  to  con- 
tribute for  a  year  should  be  dropped  a 
member  could  be  dropped  only  by  a  vote  of 
the  society  after  a  hearing. 

The  action  of  one  faction  of  a  congrega- 
tion in  declaring  without  notice,  hearing,  or 
evidence  the  members  of  the  other  faction 
withdrawn  or  suspended,  wdll,  in  a  civil 
action  involving  property  rights,  be  consid- 
ered as  of  no  effect.  West  Koshkonong 
Cong.  V.  Ottesen,  80  Wis.  62,  49  N.  W.  24. 

81.  Arthur  v.  Norfield  Parish  Cong.  Church 
Soc,  73  Conn.  718,  49  Atl.  241,  holding 
that  there  was  no  impropriety  in  the  refusal 
of  a  mutual  council  called  to  investigate  the 
conduct  of  a  minister  to  allow  any  cross- 
examination  of  witnesses,  the  rule  being  ap- 
plied alike  to  those  of  each  party  and  the 
trial  having  been  fairly  conducted  according 
to  the  usages  of  the  denomination. 

Hearsay  evidence  admitted  with  caution 
and  reserve  and  in  accordance  with  the  usages 
of  the  denomination  is  not  such  a  departure 
from  the  fundamental  principles  which  should 
govern  such  hearing  as  to  vitiate _  the  de- 
cision   unanimously   reached,    dismissing  a 
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a  committee  for  its  findings/^  and  one  hearing  is  not  a  bar  to  another  hearing 
upon  the  same  charge, and  while  the  constitution  of  the  church  may  provide 
that  no  one  who  participated  in  the  trial  by  which  a  member  was  expelled  shall 
sit  in  the  appellate  tribunal,  the  fact  that  the  church  meeting  which  voted  to 
accept  the  decision  of  a  mutual  council  as  to  the  disqualifications  of  their  minister, 
and  to  dismiss  him,  was  composed  almost  entirely  of  the  aggrieved  members  of 
the  church,  at  whose  request  the  mutual  council  had  been  called  to  investigate 
his  conduct,  did  not  disqualify  them.^^ 

XL  CONSOLIDATION.* 

It  is  held  to  be  within  the  inherent  right  of  one  church  organization  corporately 
organized  to  unite  with  another  church  organization  of  the  same  faith  where 
such  unition  is  not  in  specific  disregard  of  charter  powers,  and  will,  in  the 
judgment  of  the  governing  body  of  the  church,  seeking  to  form  such  union,  tend 
to  the  general  advancement,  growth,  and  prosperity  of  the  united  church,  and 
it  is  generally  held  under  the  statutes  that  religious  corporations,  like  other  cor- 
porations,^^ may  consolidate  into  one  corporation  by  agreement  between  the 
several  consohdating  bodies,  upon  complying  with  the  statute.      But  the  incor- 


minister.  Arthur  v.  Norfield  Parish  Cong. 
Church  Soc,  73  Conn.  718,  49  Atl.  241. 

Statutes  of  limitations  do  not  ordinarily 
apply.  Arthur  v.  Norfield  Parish  Cong. 
Church  Soc,  73  Conn.  718,  49  Atl.  241. 

82.  Arthur  v.  Norfield  Parish  Cong.  Church 
Soc,  73  Conn.  718,  49  Atl.  241. 

83.  Arthur  v.  Norfield  Parish  Cong.  Church 
Soc,  73  Conn.  718,  49  Atl.  241. 

A  preliminary  hearing  is  not  a  bar  to  an- 
other hearing  nor  to  a  trial.  Sampsell  v. 
Escher,  11  Ohio  Dec.  (Reprint)  351,  26 
Cine.  L.  Bui.  156. 

84.  Hatfield  v.  De  Long,  31  Ind.  App.  210, 
67  N.  E.  551. 

85.  Arthur  v.  Norfield  Parish  Cong.  Church 
Soc,  73  Conn.  718,  49  Atl.  241.  But  see 
Thompson  v.  Rehoboth  Catholic  Cong.  Soc, 
7  Pick.  (Mass.)  160. 

86.  Fussell  r.  Hail,  134  111.  App.  620  [a/- 
iirmed  in  233  111.  73,  84  N.  E.  42]. 

87.  See,  generally.  Corporations,  10  Cyc. 
288  et  seq. 

88.  Neale  v.  St.  Paul's  Church,  8  Gill 
(Md.)  116  (holding  that  under  Acts  (1802), 
c  111,  authorizing  the  incorporation  of 
churches,  two  difi'erent  denominations  may 
form  one  congregation  or  corporation)  ;  Mac- 
Laury  v.  Hart,  121  N.  Y.  636,  24  N.  E.  1013 
[reversing  on  other  grounds  10  N.  Y.  Suppl. 
125,  11  N.  Y.  Suppl.  669-675,  25  Abb.  N. 
Cas.  230]  ;  Madison  Ave.  Baptist  Church  v. 
Oliver  St.  Baptist  Church,  3  Rob.  (N.  Y.) 
570,  1  Abb.  Pr.  N.  S.  214,  30  How.  Pr. 
455,  under  2  Rev.  Laws   (1813),  p.  212. 

Order  for  consolidation  discretionary. — 
Under  the  prevailing  New  York  statute  regu- 
lating the  consolidation  of  religious  socie- 
ties and  providing  that  the  supreme  court 
may,  if  it  deems  proper,  make  an  order  for 
consolidation,  it  was  in  the  discretion  of  the 
court  to  make  the  order,  although  the  con- 
tract and  petitions  for  consolidation  were  duly 
executed.    Court  St.  M.  E.  Soc  r.  Perry,  51 


Hun  (N.  Y.)  104,  4  N.  Y.  Suppl.  723,  hold- 
ing also  that  it  is  a  sufficient  reason  for 
exercising  the  discretion  by  denying  an  order 
consolidating  two  religious  organizations  that, 
at  the  date  of  the  execution  of  the  consolida- 
tion agreement,  the  certificate  of  incorpora- 
tion of  one  of  them  had  not  been  proved  or 
recorded.  And  the  consolidation  of  a  re- 
ligious with  another  corporation,  even^  if 
otherwise  valid,  is  void,  if  the  assent  of  the 
supreme  court  is  not  obtained,  and  the  trus- 
tees of  the  religious  corporation  do  not  ap- 
prove the  course  pursued,  even  though  all 
its  members  assent.  Chevra  Bnai  Israel 
Aushe  Yanove  und  Motal  v.  Chevra  Bikur 
Cholim  Aushe  Rodof  Sholem,  24  Misc.  (N.  Y.) 
189,  52  N.  Y.  Suppl.  712.  And  it  is  held 
that  religious  corporations  have  no  common 
law  or  statutory  authority  merely  by  a 
mutual  agreement  to  consolidate  their  assets 
and  members  under  a  name  slightly  difi'erent 
from  that  of  one  of  them,  although  they  may 
merge  and  form  a  new  corporation  under  Laws 
(1895),  c.  723,  §  12,  and  c  559,  §  7.  Davis 
V.  Congregation  Beth  Tephila  Israel,  40  N.  Y. 
App.  Div.  424,  57  N,  Y.  Suppl.  1015. 

Statute  construed  as  forbidding  consolida- 
tion of  free  and  denominational  church  see 
Stokes  V.  Phelps  Mission,  47  Hun  (N.  Y„) 
570,  holding  also  that  a  consolidation  effected 
by  the  trustees  of  a  free  church  and  a  re- 
ligious society  is  invalid,  where  one  of  the 
trustees  is  also  the  pastor  of  the  religious 
society. 

Injunction  to  restrain  church  tribunal  from 
passing  upon  agreement  of  consolidation. — 

Under  a  statute  which  provides  that  two 
religious  corporations  may  consolidate  by 
making  an  agreement  so  to  do;  but  in  the 
case  of  episcopal  churches  their  agreement 
must  be  approved  by  the  bisliop  and  the 
standing  committee  of  the  diocese,  and  then 
by  the  supreme  court,  which  may  demand 
tiiat  all  parties  appear  before  it,  the  statute 
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poration  of  the  congregations  of  two  churches  as  one  church,  each  to  retain  its 
individual  character  with  respect  to  its  property,  and  the  enforcement  of  the 
payment  of  moneys  due  to  it,  the  selection  of  pastors,  and  other  administrative 
matters,  is  not  allowed,  the  preservation  of  the  autonomy  of  each  church  in  the 
respects  desired  being  inconsistent  with  the  legal  requisites  of  a  corporation,^* 
and  a  synod  of  a  church  prohibited  by  its  constitution  from  doing  any  act  or 
making  any  regulation  interfering  with  the  established  order  of  the  church  has 
no  authority  to  consolidate  with  the  general  assembly  of  a  church  of  a  different' 
denomination;  nor  do  the  general  assembly  and  presbyteries  of  a  religious 
denomination,  consisting  of  local  churches,  presbyteries,  synods,  and  general 
assembly,  possess  the  implied  power  to  form  a  union  with  another  religious  denom- 
ination following  the  same  doctrines  and  form  of  church  government,  and  it 
is  held  that  the  officers  of  a  rehgious  association  have  no  power  as  managing 
officers  to  consohd^te  the  association  with  another  without  the  consent  of  every 
member  thereof.      Endowments  made  to  a  religious  organization  are  not  improp- 


having  provided  a  tribunal  to  pass  on  the 
agreement,  an  injunction  will  not  lie  to  re- 
strain proceedings  by  it  on  the  ground  that 
the  agreement  was  made  unlawfully.  Mac- 
Laury  v.  Hart,  121  N.  Y.  636,  24  N."  E.  1013 
[reversing  10  N.  Y.  Suppl.  125,  11  N.  Y. 
Suppl.  669-675,  25  Abb.  N.  Cas.  230]. 

Authority  to  retain  counsel  to  compel 
church  to  afi&x  seal  to  consolidation  agree- 
ment.*—  In  an  action  by  a  church  corporation 
to  compel  another  church  corporation  to 
affix  its  corporate  seal  to  an  agreement  for 
the  consolidation  of  the  two  corporations,  it 
appearing  that  the  committee  of  defendant's 
vestry  appointed  in  the  consolidation  pro- 
ceedings had  been  declared  fraudulently 
elected,  and  had  been  ousted  from  their  of- 
fices as  vestrymen,  the  members  of  defend- 
ant's vestry  who  remained  in  office,  although 
not  a  sufficient  number  to  constitute  a 
quorum,  had  authority  to  retain  counsel  to 
represent  defendant,  and  an  appearance  by 
the  counsel  retained  by  such  committee  be- 
fore their  ouster  would  be  set  aside  as  un- 
authorized. Holv  Trinity  Church  v.  St. 
Stephen's  Church,"'  15  N.  Y.  Suppl.  117. 

Consolidation  of  a  religious  corporation 
with  a  membership  corporation  is  not  au- 
thorized by  the  statutes  of  iSTew  York. 
Chevra  Bnai  Israel  Aushe  Yanove  und  Motal 
V.  Chevra  Bikur  Cholim  Aushe  Rodof  Sholem, 
24  Misc.  (N.  Y.)  189,  52  N.  Y.  Suppl.  712. 

Right  of  secession  from  consolidation. — 
Where  a  congregation  of  one  denomination 
forms  a  union  with  another,  belonging  to  a 
different  denomination,  which  had  an  estab- 
lished form  of  church  government,  that  con- 
gregation is  bound  by  the  rules  of  the  de- 
nomination which  it  has  joined,  and  cannot 
afterward  secede  therefrom  by  a  vote  of  the 
majority  of  its  members.  Sutter  r.  First  Re- 
formed Dutch  Church,  42  Pa.  St.  503. 

Where  two  religious  corporations  made  an 
oral  consolidation,  without  any  attempt  to 
observe  the  statutory  provision  relating  to 
consolidation  of  such  corporations,  the  con- 
solidation was  ineffective  to  transfer  any  of 
plaintiff's  property  to  the  new  society,  and 
was  ultra  vires  and  void.  Erste  Sokolower 
Cong.  Anshe  Yosher  v.  First  United  Royatiner 
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Sokolower  Verein,  32  Misc.  (N.  Y.)  269,  66 
N.  Y.  Suppl.  356;  Chevra  Medrash  Auschei 
Makaver  v.  Makower  Chevra  Aucchei  Poland, 
66  N.  Y.  Suppl.  355.  Either  party  to  such 
an  attempted  consolidation  may  sue  to  set 
aside  the  consolidation  as  ultra  vires.  Chevra 
Medrash  Auschei  Makaver  v.  Makower  Chevra 
Aucchei  Poland,  66  N.  Y.  Suppl.  355,  hold- 
ing also  that  a  prior  request  from  members 
is  not  necessary. 

89.  In  re  German  Lutheran,  etc.,  Church, 
9  Pa.  Co.  Ct.  12;  Evenson  v.  Ellingson,  72 
Wis.  242,  39  N.  W.  330,  67  Wis.  634,  31 
N.  W.  342. 

In  New  York  there  is  held  to  be  no  stat- 
ute authorizing  the  formation  of  a  religious 
corporation  for  the  sole  purpose  of  consoli- 
dating it  with  another  for  the  ultimate  end 
of  acquiring  the  property  of  the  other  and 
applying  it  to  the  maintenance  of  a  church 
Avith  a  different  polity  and  with  a  somewhat 
different  faith.  Nor  were  the  consolidation 
statutes  designed  to  authorize  the  consolida- 
tion of  an  existing  religious  corporation  with 
one  organized  solely  for  the  purpose  of  con- 
solidation, but  they  were  designed  to  enable 
existing  religious  corporations,  organized  in 
good  faith  for  the  advancement  of  religious 
interests,  and  for  a  time  carried  on  for  such 
purpose,  to  consolidate,  when  it  becomes  ap- 
parent that  such  interests  can  be  better 
advanced  by  the  union  of  the  corporations. 
Court  St.  M.  E.  Soc.  v.  Perrv,  51  Hun 
(N.  Y.)  104,  4  N.  Y.  Suppl.  723!! 

90.  Newburgh  Associate  Reformed  Church 
V.  Princeton  Theological  Seminary,  4  N.  J. 
Eq.  77;  Clark  ?;.  Brown,  (Tex.  Civ.  App. 
1908)  108  S.  W.  421. 

91.  Clark  v.  Brown,  (Tex.  Civ.  App.  1908) 
108  S.  W.  421. 

92.  Clark  r.  Brown,  (Tex.  Civ.  App.  1908) 
108  S.  W.  421,  holding  also  that  where  a 
religious  denomination,  consisting  of  churches, 
presbyteries,  synods,  and  general  assembly, 
adopted  the  creed  and  constitution  of  another 
denomination,  and  the  temporal  organization 
of  the  first  denomination  was  the  result  of 
an  agreement  among  the  individuals  forming 
the  association  by  which  they  organized  for 
certain  purposes,  and  it  was  distinct  from  the 
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€rly  affected  by  a  union  of  such  organization  with  another  religious  organization 
of  the  same  faith,  unless  the  endowments  in  question  expressly  restrict  or  limit 
the  grant  so  as  to  prohibit  such  a  union. 

XII.  DISSOLUTION  AND  REORGANIZATION.* 

A  religious  society  having  discharged  all  its  habilities  may  by  its  own  act 
cause  its  dissolution.  This  may  be  done  by  the  unanimous  act  of  the  society, 
for  every  individual  may  withdraw  and  leave  none  to  sustain  the  corporate  powers/"^ 
and  the  society  may  be  dissolved  by  a  vote  called  at  a  meeting,  upon  notice, 
declaring  the  society  dissolved, or  by  abandonment  and  non-user.  But  a 
mere  resolution  by  an  inferior  ecclesiastical  corporation  to  secede  from  the  superior 
church  body  does  not  dissolve  the  former  corporation,  in  the  absence  of  any  action 
by  the  superior  body,*^^  and  the  fact  that  a  religious  corporation  attempts  to 
effect  a  consolidation  with  another,  which  is  in  fact  void,  and  from  which  it  almost 
immediately  withdraws,  does  not  import  its  dissolution.^^  In  some  states  statutes 
provide  for  the  dissolution  of  religious  societies  by  the  court. Under  a  statute 


organization  constituting  the  other  denomi- 
nation, tlie  officers  of  the  former  religious 
denomination  could  not  unite  with  the  other 
denomination  in  such  a  manner  as  to  termi- 
nate the  temporal  organization  of  the  former 
relis^ious  denominations. 

93.  Fussell  v.  Hail,  134  111.  App.  620  [a/- 
■firmed  in  233  111.  73,  84  N.  E.  42]. 

94.  Oakes  v.  Hill,  14  Pick.  (Mass.)  442. 
The  omission  of  a  parish  for  one  year  to 

elect  parish  officers  does  not  necessarily  op- 
erate as  a  dissolution  of  the  parish;  and, 
if  it  did,  the  parish  property  would  not 
therefore  vest  in  the  town,  although  the  town 
held  the  property,  in  its  parochial  capacity, 
before  the  parish  was  separately  organized. 
Tobev  V.  Wareham  Bank,  13  Mete.  (Mass.) 
440." 

Acts  of  congress  annulling  charter  granted 
by  territory. —  Congress  having  plenary  and 
supreme  legislative  power  over  the  territories 
of  the  United  States  and  their  inhabitants, 
an  act  of  congress  abrogating  the  charter  of 
a  church  granted  by  the  legislature  of  Utah, 
and  dissolving  the  corporation,  was  a  valid 
exercise  of  such  power,  and  the  corporation 
ceased  to  have  any  existence  as  a  civil  body. 
Church  of  Jesus  Christ,  etc.  f.  U.  S.,  136 
U.  S.  1,  10  S.  Ct.  792,  34  L.  ed.  481  Vaffirm- 
ing  5  Utah  361,  15  Pac.  473,  which  held  also 
that  Act  Cong.  July  1,  1862,  §  2,  annulling 
certain  portions  of  the  charter,  did  not,  by 
excepting  a  portion  of  the  act,  make  such 
excepted  portions,  in  effect,  a  law  of  the 
United  States]. 

Disposition  of  property  upon  dissolution. — 
On  dissolution  of  a  religious  corporation,  it 
is  held  that  the  surplus  fund  derived  from 
a  legacy  should  be  disposed  of  in  the  manner 
the  court  believes  to  be  most  in  harmony 
with  the  will  of  the  contributors  to  the  fund, 
could  tliey  have  foreseen  the  event.  Matter 
of  Union  Village  Orthodox  Cong.  Church,  6 
Abb.  N.  Cas.  (N.  Y.)  398.  But  see  Jones  v. 
Renshaw,  130  Pa.  St.  327,  18  Atl.  651.  And 
where  a  church  organized  in  subordination  to 
an    incorporated   general   conference,  whose 


charter  provides  that  property  of  a  church 
which  should  become  extinct  should  vest  in 
said  conference  upon  the  church  becoming  ex- 
tinct, the  conference  is  entitled  to  the  pro- 
ceeds of  the  property.  Scranton  First  Method- 
ist Protestant  Church's  Appeal,  16  Wkly. 
Notes  Cas.   (Pa.)  245. 

95.  EasterlarooivS  v.  Tillinghast,  5  Gray 
(Mass.)  17,  holding  that  where  a  testator 
devised  real  estate  in  trust  to  apply  the  in- 
come to  the  maintenance  of  a  pastor  or  elder 
in  a  church  of  a  certain  faith  and  practice 
in  the  town  where  the  testator  resided,  so 
long  as  the  members  of  that  church  or  their 
successors  should  maintain  the  visibility  of 
the  church  of  such  faith  and  order,  and 
afterward  the  only  two  members  of  the 
church,  at  a  meeting  called  by  public  notice, 
A'^oted  and  resolved  that  they  would  no  longer 
endeavor  to '  maintain  the  appearance  of  a 
visible  church,  and  declared  the  church  dis- 
solved and  extinct,  that  the  church  was 
thereby  dissolved,  and  ceased  to  be  a  visible 
church,  and  that  the  trustee  held  the  estate 
as  a  resulting  trust  for  the  testator's  heirs 
at  law. 

96.  Miller  v.  Riddle,  227  111.  53,  81  N.  E. 
48. 

97.  American  Primitive  Soc.  v.  Pilling,  24 
N.  J.  L.  653. 

98.  Chevra  Bnai  Israel  Aushe  Yanove  und 
Motal  V.  Chevra  Bikur  Cholim  Aushe  Rodof 
Sholem,  24  Misc.  (N.  Y.)  189,  52  N.  Y.  Suppl. 
712. 

99.  See  the  statutes  of  the  several  states. 
And  see  Matter  of  Brooklvn  Third  M.  E. 
Church,  67  Hun  (N.  Y.).  86,'  21  N.  Y.  Suppl. 
1105  lafjflrmed  in  142  N.  Y.  638,  37  N.  E. 
567],  holding  that  Laws  (1872),  c.  424,  au- 
thorizing a  dissolution  by  the  court  of  any 
religious  society  wliich  has  ceased  to  act  in 
its  corporate  capacity,  and  keep  up  services, 
on  application  of  a  majority  of  the  trustees, 
renders  unnecessary  a  meeting  of  the  board 
to  authorize  the  application,  and  that  the 
fact  that  the  dissolution  is  contrary  to,  or 
unauthorized  by,  cluirch  discipline,  makes  no 
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providing  for  the  reincorporation  of  the  rehgious  society  of  any  religious  corpora- 
tion which  has  been  dissolved  by  means  of  any  non-user,  or  neglect  to  exercise 
any  of  the  powers  necessary  for  its  preservation,  a  formal  dissolution  is  not  required 
to  precede  such  reincorporation,  but  it  may  be  had  where  a  corporation  has  become 
practically  dissolved  by  a  neglect  to  elect  trustees/  and  the  identity  of  a  religious 
corporation  is  not  changed  merely  by  reincorporation,  but  the  questipn  is  one 
of  intention.^ 

XIIL  Actions.* 

A.  By  Society  or  Members.  In  some  states  an  unincorporated  religious 
society  may  sue  on  a  contract  made  with  it  in  its  associate  capacity,  and 
for  the  legitimate  purposes  of  its  association,  although  no  persons  are  named 
as  trustees  or  committeemen  on  behalf  of  the  society,  such  associations  being 
recognized  as  having  in  law  an  associate  and  quasi-corporate  existence,^  and  if 
the  common-lavv^  forms  are  insufficient  for  such  cases  it  is  held  that  courts  will 
permit  the  infusion'into  the  law  of  the  equity  principle  that  allows  a  committee 
of  voluntary  societies  to  sue  and  be  sued  as  representative  of  the  whole/  and  a 
part  of  the  persons  belonging  to  a  voluntary  religious  society,  and  having  a  com- 
mon interest,  may  sue  in  behalf  of  themselves  and  others  having  the  like  interest, 
as  part  of  the  same  society  for  purposes,  common  to  all,  and  beneficial  to  all;""^ 


difference,  as  to  granting  the  dissolution,  as 
church  discipline  cannot  supersede  the  state 
law. 

In  Massachusetts  it  is  held  that  the  court 
has  no  power  to  decree  a  dissolution  of  a  re- 
ligious corporation,  organized  as  such  by 
statute  passed  in  1S03,  against  the  protest 
of  a  minority  of  the  members  of  the  religious 
body,  and  tliat  even  if  it  had  such  authority 
evidence  of  a  want  of  property,  or  of  the  in- 
expediency of  continuing  a  present  location 
of  a  building,  belonging  to  a  religious  cor- 
poration, which  has  been  organized  as  such  by 
statute,  would  not  warrant  its  use.  In  re 
New  South  Meeting- House,  13  Allen  497. 

Appointment  of  receiver  incidental  to  dis- 
solution.— A  district  court  is  Avithout  juris- 
diction to  take  the  property  of  a  religious 
corporation  out  of  the  hands  of  a  regular 
board  of  trustees  and  place  it  in  the  hands 
of  receivers,  as  an  incidental  proceeding  in  a 
suit  by  the  state  for  the  forfeiture  of  the  cor- 
poration's charter.  State  v.  Immanuel  Presb. 
Church,  52  La.  Ann.  1311,  27  So.  806. 

1.  Irving  M.  E.  Church  First  Soc.  v. 
Brownel],  5  Hun   (N.  Y.)  464. 

Reorganization  held  not  fraudulent  against 
creditors  see  Allen  v.  North  Des  Moines  M.  E. 
Church,  127  Iowa  96,  102  N.  W.  808,  109 
Am.  St.  Rep.  366,  69  L.  R.  A.  255. 

2.  Irving  M.  E.  Church  First  Soc.  V. 
Brownell,  5  Hun   (N.  Y.)  464. 

3.  Phipps  V.  Jones,  20  Pa.  St.  260,  59  Am. 
Dec.  708;  Perkins  v.  Seigfried,  97  Va.  444, 
34  S.  E.  64,  holding  that  a  church,  which  can 
have  no  corporate  existence,  but  is  recognized 
as  a  legal  organization  capable  of  holding 
property,  can  sue  to  collect  a  debt. 

Information  will  not  lie  by  the  attorney- 
general,  on  relation  of  trustees  of  an  incor- 
porated religious  society,  to  recover  funds  do- 
nated for  erection  or  repair  of  the  church 
building,  since  such  society  is  a  definite  body, 


capable,  under  Mass.  Pub.  St.  c.  39,  §  9,  of 
maintaining  suit  itself  for  the  right  to  hold 
and  use'  gifts  in  the  manner  intended  by  the 
donors.  Atty.-Gen.  v.  Clark,  167  Mass.  201, 
45  N.  E.  183. 

Trover  or  replevin  may  be  maintained  in 
the  name  of  a  parish  for  the  recovery  of  the 
parish  records.  Sudbury  First  Parish  v. 
Stearns,  21  Pick.   (Mass.)  148. 

Actions  by  and  against  unincorporated  as- 
sociations in  general  see  Associations,  4 
Cyc.  312. 

4.  Phipps  V.  Jones,  20  Pa.  St.  260,  59  Am. 
Dec.  708. 

5.  Connecticut. —  Bailey  v.  Lewis,  3  Day 
450;  Tilden  v.  Metcalf,  2  Day  259,  holding 
that  a  resolution  of  the  general  assembly  au- 
thorizing part  of  a  society  to  meet,  choose 
officers,  levy  taxes,  and  repair  a  meeting- 
house gives  them  a  right  to  sue  for  the  de- 
struction of  such  house  after  its  repair. 

loioa. — ^  See  McDonald  v.  Gray,  11  Iowa 
508,  79  Am.  Dec.  509. 

Kentucky. — Berryman  v.  Reese,  11  B,  Mon. 
287. 

Pennsylvania. —  In  re  Maguire,  13  Phila. 
244. 

Virginia. —  Perkins  v.  Seigfried,  97  Va. 
444,  34  S.  E.  64. 

United  States. —  Beatty  v.  Kurtz,  2  Pet 
566,  7  L.  ed.  521. 

See  42  Cent.  Dig.  tit.  "  Religious  Socie- 
ties,"  §   199   et  seq. 

A  member  of  an  unincorporated  religious 
society,  who  sues  other  members  on  a  note 
in  which  there  is  a  clause  pledging  the  prop- 
erty of  the  church  in  payment,  is  not  entitled 
to  a  personal  judgment  against  the  defendant 
members,  nor  to  a  decree  declaring  the  debt  a 
lien,  but  there  must  be  a  reference  to  the 
cause  of  an  accounting  and  a  finding  as  to 
the  circumstances  under  which  the  church 
property  was  bound  for  the  debt.    Meyer  i>. 


*  By  Alexander  Karst. 
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and  a  committee  of  a  churchy  appointed  for  that  purpose,  may  bring  suit  in  their 
own  names. *^  But  in  other  cases  it  has  been  held  that  in  order  to  give  an  organiza- 
tion for  pubhc  worship  legal  rights  such  as  to  sue  and  to  impose  upon  it  legal 
obligations  as  a  corporate  body,  there  must  be  either  a  special  law  declaring  its 
existence,  or  an  incorporation  under  the  provisions  of  the  general  law  relating 
to  religious  societies,^  and  in  the  absence  of  any  statute  authorizing  actions  in 
favor  of  a  religious  corporation,  the  president  of  such  corporation  cannot  main- 
tain an  action  therefor  in  his  own  name,  and  designating  himself  as  president 
in  his  pleadings  is  a  mere  description  of  the  person.^    But  for  the  purpose  of  an 


Lipski,  10  Ohio  S.  &  C.  PI.  Dec.  95,  7  Ohio 
N.  P.  36G. 

The  trustees  and  agents  of  a  church  society 

may  bring  an  action  in  behalf  of  themselves 
and  other  members,  all  having  a  like  interest 
in  the  subject-matter.  White  v.  Rice,  112 
Mich.  403,  70  N.  W.  1024. 

6.  Bennett  v.  Morgan,  112  Ky.  512,  66 
S.  W.  287,  23  Ky.  L.  Rep.  1824  (holding  that, 
independent  of  a  statute,  a  committee  ap- 
pointed by  a  church  for  that  purpose  may 
bring  suit  to  enjoin  trespasses  upon  the 
church  property)  ;  Humphrey  v.  Burnside,  4 
Bush  (Ky. )  215  (holding  that  a  committee 
appointed  by  a  church  or  denomination  of 
christians  may  maintain  an  action  to  protect 
the  congregation  from  a  disturbance  of  its 
rights)  ;  Shannon  v.  Frost,  3  B.  Mon.  (Ky.) 
253. 

A  committee  appointed  to  collect  debts  has 

implied  power  to  sue  therefor.  Arts  v. 
Guthrie,  75  Iowa  674,  37  N.  W.  395. 

The  members  of  the  committee  need  not  be 
members  of  the  congregation,  and  need  pro- 
duce no  other  evidence  of  their  authority 
than  the  entry  of  their  appointment  on  the 
record  kept  by  the  secretary.  Humphrey  V. 
Burnside,  4  Bush  (Ky.)  215. 

The  trustees  of  a  religious  association  may, 
for  and  in  behalf  of  all  the  members,  sue  to 
establish  a  will  making  it  a  devise  (Lilly  v. 
Tobbein,  (Mo.  1890)  13  S.  W.  1060);  and 
one  of  several  trustees  can  sue  in  behalf 
of  the  society,  where  it  cannot  bring  the  ac- 
tion because  the  acts  complained  of  are  those 
of  the  other  trustees  (Stokes  v.  Phelps  Mis- 
sion, 47  Hun  (N.  Y.)  570);  and  where  the 
trustees  sue  on  a  contract,  which  the  com- 
plaint alleges  they  made,  but  which  the  con- 
tract attached  shows  was  made  by  their  pre- 
decessors, in  their  individual  names,  the 
latter  need  not  be  joined  in  the  suit  (Skinner 
V.  Richardson,  76  Wis.  464,  45  N.  W.  318), 
But  it  has  been  held  that  trustees  of  religious 
societies  cannot  sue,  as  such,  except  by  their 
corporate  name  or  title.  Bundy  v.  Birdsall, 
29  Barb.  (N.  Y.)  31.  But  see  Skinner  v. 
Richardson,  76  Wis.  464,  45  N.  W.  318,  hold- 
ing that  where  the  trustees  of  a  religious  so- 
ciety constitute  an  incorporated  body  with 
power  to  sue  and  be  sued,  they  may  now 
under  statute  sue  in  their  individual  names, 
and  the  society  need  not  be  joined  in  its  cor- 
porate name. 

Trustees  of  an  unincorporated  religious  as- 
sociation have  capacity  to  sue  in  equity  in 
behalf  of  such  association,  if  not  as  trustees 
as  members  thereof.  Callsen  v.  Hope,  75  Fed. 
758. 


Action  on  the  case  for  nuisance. — An  ac- 
tion on  the  case  by  the  trustee  of  a  religious 
society  against  a  railroad  company  for  dis- 
turbance during  worship  on  the  Sabbath  by 
the  noise  made  by  defendants  in  the  use  of 
their  road  will  not  lie  by  the  trustees,  but 
must  be  brought  by  the  society  worshiping 
in  the  church,  they  being  the  persons  mo- 
lested. Schenectady  First  Baptist  Church 
i".  Utica,  etc.,  R.  Co.,  6  Barb.  (N.  Y.) 
313. 

Substitution  of  parties.—  In  a  suit  to  es- 
tablish a  will  making  a  devise  to  a  voluntary 
religious  association,  afterward  incorporated, 
brought  by  the  church  as  a  corporation,  the 
trustees,  for  and  in  behalf  of  the  members, 
may  be  substituted  as  plaintiffs  by  amend- 
ment. Lilly  V.  Tobbein,  (Mo.  1890)  13  S.  W. 
1060. 

A  pastor  suing  in  their  behalf  must  allege 
and  prove  sufficient  authority  from  the  mem- 
bers to  that  end.  St.  Patrick's  Church  v.  Con- 
sumers' Ice  Co.,  44  La.  Ann.  1021,  11  So. 
682. 

In  Illinois  religious  societies  incorporated 
under  Rev.  St.  (1845)  and  the  act  of  1855, 
relating  to  such  bodies,  can  only  be  sued  by 
their  trustees  and  be  reached  by  suit  only 
through  their  trustees.  As  a  church  they 
cannot  sue  or  be  sued;  but  actions  by  or 
against  them  must  be  brought  by  or  against 
the  trustees.  Ada  St.  M.  E.  Church  v.  Garn- 
sey,  66  111.  132. 

In  Indiana  it  was  held  under  the  prevailing 
statute  that  a  church  organization  could  sue 
only  in  the  name  of  "  Wardens  and  Vestry- 
men of  Church   or 

in  the  name  of  "  Trustees   of   , 

Church   "    Drumheller  r.  Pierceton 

First  Universalist  Church,  45  Ind.  275. 

7.  New  York  Mut.  L.  Ins.  Co.  i\  Inman 
Park  Presb.  Church,  111  Ga.  677,  36  S.  E. 
880;  Van  Buren  v.  Gansevoort  Reformed 
Church,  62  Barb.  (N.  Y.)  495;  Tunstall  i\ 
Wormley,  54  Tex.  476. 

Conversely  it  has  been  held  that  an  un- 
incorporated church  cannot  be  sued  as  an 
organization.  Burton  v.  Grand  Rapids  School 
Furniture  Co.,  10  Tex.  Civ.  App.  270,  31 
S.  W.  91. 

Suit  on  a  non-negotiable  note,  payable  to 
a  religious  association  by  name,  must  be 
brought  in  the  name  of  the  association,  if  in- 
cor])orated;  otht^rwise,  it  should  bo  brought 
by  its  members  as  partners.  Jones  r.  Wat- 
son, 63  Ga.  670. 

8.  Lowenthall  r.  Wiseman,  56  Barb.  (N.  Y.) 
490.  And  see  Barnes  r.  Perino.  9  Barb. 
(N.  Y.)  202  [affinucd  in  12  N.  Y.  18]. 
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action  by  a  religious  corporation  it  is  immaterial  that  "its  first  meeting  for  the 
election  of  officers  was  not  called  as  provided  for  by  statute,  it  being  held  sufficient 
that  it  has  de  facto  officers*/  and  the  fact  that  a  religious  corporation  has  not, 
previous  to  the  commencement  of  a  suit,  caused  certificates  of  incorporation 
to  be  filed  in  the  office  of  the  secretary  of  state  does  not  debar  it  from  access  to 
the  courts  in  protecting  a  previously  vested  estate,^^  and  in  a  proceeding  by  an 
incorporated  religious  society  to  compel  payment  of  a  legacy  to  itself,  the  objec- 
tion cannot  be  made  that  the  society  has  lost  its  corporate  existence  by  non-user 
or  failure  to  keep  up  its  church  organization,^^  and  if  a  devise  be  made  to  officers 
of  a  religious  corporation  capable  of  taking,  and  their  successors  in  office,  for  the 
use  of  the  corporation,  the  officers  de  facto  of  such  corporation  may  recover  against 
one  not  claiming  under  the  devisor,  and  showing  no  title,  although  the  original 
corporation  has  become  extinct,  or  has  incurred  a  forfeiture  of  the  devise  by 
an  alteration  in  it^  discipline  or  rules  of  government  for  if  by  any  alteration  in 
their  doctrines,  worship  or  discipline  the  corporation  incurred  a  forfeiture  only 
the  devisors  or  their  heirs  can  avail  themselves  of  it.^^  A  conveyance  in  trust 
to  the  trustees  of  a  religious  corporation,  for  the  use  of  the  corporation  vests 
a  title  in  the  corporation  without  previous  conveyance  from  the  trustees  which 
will  support  an  action  of  ejectment  by  it,^^  and  where  a  conveyance  is  made  to 
certain  persons  as  trustees  for  a  church,  who  have  not,  however,  been  appointed 
trustees  according  to  statute,  the  title  vested  in  them  is  sufficient  to  enable  them 
to  support  an  action  of  trespass  in  their  natural  capacity,  the  term  "trustees'' 
being  regarded  as  surplusage. 

B.  Against  Society  or  Members.  A  church  if  incorporated  must  be  sued 
by  its  corporate  name,^^  and  one  desiring  to  establish  his  claim  to  be  a  corporator 


9.  West  Koshkonong  Cong.  v.  Ottesen,  80 
Wis.  62,  49  N.  W.  24. 

A  vacancy  in  the  office  of  curate  of  the 
church  corporation  does  not  impair  the  cor- 
poration's right  to  sue;  the  curate,  being  an 
ex  officio  member  of  the  board  of  wardens, 
having  but  one  vote,  like  any  other  member 
of  the  board.  St.  Louis  Church  v.  Blanc,  8 
Rob.  (La.)  51. 

10.  Prohst  V.  Domestic  Missions,  3  N.  M. 
237,  5  Pac.  702  [reversed  on  other  grounds 
in  129  U.  S.  182,  9  S.  Ct.  263,  32  L.  ed. 
642]. 

Statute  requiring  the  filing  of  a  certificate 
of  incorporation  with  tne  secretary  of  state 
construed  in  Mora  r.  Murphy,  83  Cal.  12,  23 
Pac.  63,  as  not  affecting  the  right  of  a  cor- 
poration to  sue  in  ejectment. 

11.  In  re  Cutchogue  Cong.  Church,  etc.,  131 
N.  Y.  1,  30  N.  E.  43  {affirming  13  N.  Y. 
Suppl.  140);  Matter  of  Arden,  1  Connoly 
Surr.  (N.  Y.)  159,  4  N.  Y.  Suppl.  177,  hold- 
ing that  the  fact  that  an  incorporated  church 
has  forfeited  its  charter  and  lost  its  legal 
existence  can  be  taken  advantage  of  only  by 
direct  proceeding  against  it  for  the  purpose 
of  declaring  the  forfeiture,  and  cannot  be  set 
up  in  the  contest  of  a  will  in  which  the  church 
is  a  legatee. 

In  an  action  of  unlawful  detainer  by  trus- 
tees against  one  who  has  leased  church  prop- 
erty from  them,  for  recovery  of  possession,  he 
cannot  set  up  that  the  church  holds  the  lot  in 
violation  of  a  statute  limiting  the  o^^^lership 
of  real  estate  by  a  church  to  so  much  as  may 
be  necessary  as  a  place  of  public  worship,  or 
burial  place,  or  residence  of  a  minister,  since 
none  but  the  state  can  attack  such  owner- 


ship, as  violating  the  statute.  Wheeling 
First  English  Evangelical  Lutheran  Church 
v\  Arkle,  49  W.  Va.  92,  38  S.  E.  486. 

Presumption  of  lawful  incorporation.— 
Nothing  appearing  to  the  contrary,  plaintiffs, 
who  sue  in  their  individual  names  as  trustees 
of  a  named  church,  are  presumed  to  have  been 
lawfully  incorporated  ( Skinner  v.  Richardson, 
76  Wis.  464,  45  N.  W.  318),  and  in  an  ac- 
tion against  a  religious  society  who  have 
acted  for  many  years  as  a  corporation,  plain- 
tiff is  not  bound  to  prove  a  formal  acceptance 
by  defendants  of  their  act  of  incorporation, 
and  a  legal  organization  under  it,  if  not 
denied  in  the  answer  (Whitmore  v.  Plymouth 
Fourth  Cong.  Soc,  2  Gray  (Mass.)  306). 

12.  King's  Chapel  v.  Pelham,  9  Mass.  501. 

13.  Van  Deuzen  v.  Presb.  Cong.,  4  Abb. 
Dec.  (N.  Y.)  465,  3  Keyes  550,  3  Transcr. 
App.  39. 

14.  Walker  v.  Fawcett,  29  N.  C.  44. 

In  an  action  to  require  the  executor  to  per- 
form the  provisions  of  a  will,  providing  that 
a  certain  sum  of  money  shall  be  set  aside  to 
build  a  fence  around  a  chapel  cemetery,  the 
trustees  of  such  chapel  are  the  proper  par- 
ties plaintiff.  Cabe  v.  Vanhook,  127  N.  C. 
424,  37  S.  E.  464. 

15.  Keller  v.  Tracy,  11  Iowa  530;  Tartar 
V.  Gibbs,  24  Md.  323,"  holding  that  a  religious 
corporation,  organized  under  Acts  (1802), 
c.  3,  can  only  be  sued  in  its  corporate  name, 
and  a  suit  against  the  trustees  individually, 
designating  them  as  trustees  of  the  corpora- 
tion, omitting  part  of  the  corporate  name,  is 
not  a  suit  against  the  corporate  body;  the 
designation  superadded  being  merely  de- 
scription personce. 
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or  to  preach  in  the  church  of  the  corporation,  or  to  have  a  receiver  appointed 
to  take  charge  of  the  corporate  property,  cannot  secure  such  rehef  in  an  action 
against  individuals  merely.^®  If  unincorporated,  the  individual  members  may 
be  sued  collectively,  or,  if  too  numerous  to  admit  of  all  being  brought  before  the 
court,  one  or  more  may  be  sued,  and  may  defend  for  the  whole, and  a  religious 
community  may  be  sued  in  the  name  of  its  trustees. The  bishop  of  a  church 
in  whom  is  the  legal  title,  having  possession  and  control  of  the  property  of  the 
church  which  is  being  laid  out  for  use  as  a  cemetery,  is  the  proper  defendant  to 
a  suit  to  restrain  the  use  of  the  land  for  such  purpose  as  a  nuisance. 

C.  Process  and  Appearance.  Upon  whom  process  against  religious 
corporations  may  be  served  depends  upon  the  statutes  under  which  they  are 
organized. Under  some  statutes  service  must  be  made  on  the  president,  or  at 
the  office  of  the  corporation,  if  it  holds  such  in  permanence,  by  delivery  to  some 
of  its  agents,^^  while  under  other  statutes  it  is  held  that  trustees  of  a  religious 
corporation  and  officers  appointed  by  them,  whose  elections  and  appointments 
were  in  conformity  with  the  statute,  and  w^ho  are  acting  as  such,  are  officers 
de  facto,  upon  whom  alone  process  can  be  served. A  statute  authorizing  service 
in  a  particular  name  upon  an  unincorporated  business  corporation  does  not  apply 
to  an  unincorporated  religious  association."^ 

D.  Procedure.  Actions  and  proceedings  by  or  against  religious  societies 
and  other  ecclesiastical  organizations  are  governed  by  the  same  rules  of  pleading,^"^ 


Where  a  complaint  described  property  as  in 
the  possession  of  rectors,  churchwardens,  and 
vestrymen  of  trinity  church,  and  did  not  al- 
lege that  they  were  not  entitled  to  these 
offices,  their  possession  and  acts  were  those  of 
the  corporation,  and  the  corporation  should 
have  been  made  a  party.  Groesbeeck  v.  Duns- 
comb,  41  How.  Pr.  (N.  Y.)  302. 

16.  Groesbeeck  t".  Dunscomb,  41  How.  Pr. 
(N.  Y.)  302. 

Trustees  are  the  proper  parties  to  a  hill 
in  equity  averring  that  the  general  assembly 
ousted  complainant  from  his  pulpit  in  viola- 
tion of  the  laws  of  the  church,  and  wrong- 
fully deprived  him  of  his  living,  and  praying 
equitable  relief.  Wallace  v.  United  Presb. 
Church  Gen.  Assembly,  194  Pa.  St.  178,  45 
Atl.  84. 

In  proceedings  to  subject  trust  property 
of  a  church  to  a  debt  due  by  it,  the  trus- 
tees are  the  only  necessary  parties  defendant. 
Kelsey  v.  Jackson,  123  Ga.  113,  50  S.  E.  951. 

17.  Keller  v.  Tracy,  11  Iowa  530,  holding 
that  where  the  church  is  catholic,  the  bishop 
holding  the  legal  title  should  be  made  a  party. 
And  see  Moore  v.  Stemmons,  94  Mo.  App. 
475,  68  S.  W.  224. 

In  Georgia  in  order  for  a  church  to  be  sued 
as  an  entity  it  must  have  been  incorporated, 
or  else  certificates  of  appointment  of  trustees 
must  have  been  filed  as  provided  by  Civ.  Code 
(1895),  §  2355.  Kelsey  v.  Jackson,  123  Ga. 
113,  50  S.  E.  951;  Thurmond  v.  Cedar  Spring 
Baptist  Church,  110  Ga.  816,  36  S.  E.  221. 
But  if  trustees  hold  title  to  property  for  a 
church  which  has  not  been  incorporated,  and 
where  no  certificate  has  been  filed  as  pro- 
vided by  the  statute,  nevertheless  the  trust 
property  may  be  subjected  to  a  debt  for  which 
it  is  liable.  Kelsey  v.  Jackson,  123  Ga.  113, 
50  S.  E.  951. 

18.  Davis  V.  Bradford,  58  N.  H.  476,  hold- 
ing tliat  a  shaker  community,  whose  property 


is  held  and  whose  contracts  are  made  by 
trustees,  may  be  held  liable  on  such  contracts 
in  suits  brought  against  the  trustees. 

19.  Jung  V.  Neraz,  71  Tex.  396,  9  S.  W. 
344. 

20.  See  the  statutes  of  the  several  states. 
And  see  cases  cited  infra,  this  section. 

Amendment  of  writ. —  In  trespass  quare 
clausum,  plaintift's  were  permitted  to  amend 
their  writ,  which  charged  defendant  for  an 
injury  to  their  own  property,  by  setting  forth 
that  they  sued  as  deacons  and  overseers  of  a 
society  of  shakers.  Anderson  v.  Brocic,  3  Me. 
243.  Similarly,  where  an  action  of  trespass 
de  'bonis  asportatis  was  brought  in  the  name 
of  the  elder  and  deacons  of  a  church,  and  it 
appeared  that  the  deacons  alone  constituted 
the  corporation  with  respect  to  such  property, 
in  whose  name  the  action  should  have  been 
brought,  the  writ  might  be  amended  by  strik- 
ing out  the  words  "  elder  and."  Lowell  First 
Freewill  Baptist  Church  v.  Bancroft,  4  Cush. 
(Mass.)  281. 

21.  New  Orleans  v.  Christ  Church,  3  La. 
Ann.  453,  holding  also  that  a  sherift"'s  return 
on  a  citation  against  a  corporation,  that  the 
writ  was  served  by  leaving  it  with  its  agent, 
without  any  proof  as  to  such  agency,  is  in- 
sufficient. 

22.  Berrian  r.  New  York  Methodist  Soc, 
4  Abb.  Pr.   (N.  Y.)  424. 

In  mandamus  to  restore  petitioner  to  his 
rights  as  member  of  a  church  corporation, 
the  accounting  warden  of  the  church,  ap- 
pointed by  dc  facto  oflicers  thereof,  may  ap- 
pear and  file  a  return  to  the  alternative 
writ.  Woodward  r.  Church,  14  Wklv.  Notes 
Cas.   (Pa.)  240. 

23.  Hicks  r.  TNTothodist  Episcopal  Church, 
4  Ohio  Dec.  (Reprint)  85,  1  Clev.  L.  Rep. 
14. 

24.  See  cases  cited  infra,  this  note. 
Set-off. —  In  an  action  between  a  baptist 
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evidence,^^  and  trial  that  govern  actioDs  against  other  associations,^^  or  corpora- 
tions.^^ Judgment  against  trustees  of  a  rehgious  community,  rendered  in  an 
action  on  contracts  made  in  behalf  of  the  community,  may  be  satisfied  out  of 
property  belonging  to  the  community.^ 


Religious  Teacher,    a  term  said  to  be  synonymous  with  Minister,^  q.  v. 
(See,  generally.  Religious  Societies,  ante,  p.  1115.) 
Religious  uses.    See  Charities,  6  Cyc.  913. 

Religious  worship.  The  act  of  paying  honors  to  the  Supreme  Being; 
religious  reverence  and  homage;  adoration  paid  to  God,  or  a  Being  viewed  as  God.^ 
(See  Disturbance  of  Public  Meetings,  14  Cyc.  540;  Religious  Societies, 
ante,  p.  1115.) 


cliurcli  nnd  its  pastw,  where  the  court  ad- 
judges costs  to  be  paid  by  the  pastor,  it  can- 
not set  off  against  such  costs  the  amount  due 
on  his  salary.  Morris  St.  Baptist  Church  v. 
Dart,  67  S.  C.  338,  45  S.  E.  753,  100  Am. 
St.  Kep.  727. 

Insufficient  allegation  of  incorporation. — 
An  allegation,  in  a  pastor's  suit  for  salary, 
that  defmdants  were  members  "  of  a  religious 
society,"  is  not  an  allegation  of  incorporation. 
Riffe  V.  Proctor,  99  Mo.  App.  601,  74  S.  W. 
409. 

A  declaration  in  replevin  in  which  plain- 
tiffs describe  tliemselves  as  "  trustees  of  tlie 
Colai'ed  Zion  Baptist  C'hurcli  of  Denver,  who 
sue  for  the  use  and  benelit  of  said  church," 
is  good  on  demurrer,  wlieHier  the  beneficiary 
is  a  corporation,  or  a  mere  voluntary  associa- 
tion.   Shipton  r.  Norrid,  1  Colo.  404. 

25.  See  cases  cited  infra,  this  note. 
Sufficiency  of  evidence. —  In  an  action  by 

architects  against  a  church  to  recover  for 
tlieir  services  in  drawing  plans  for  a  pro- 
posed church  edifice,  evidence  considered,  and 
held  insufficient  to  show  that  the  rector  was 
given  any  authority  by  the  vestry  to  bind 
tlie  church  by  contracting  with  the  architects. 
Cann  r.  Church  of  Redeemer,  111  Mo.  App. 
164,  85  S.  W.  994. 

Admission  in  answer  of  membership  ren- 
dering evidence  thereof  unnecessary  see 
Sheehy  v.  Blake,  77  Wis.  394,  46  N.  W.  537, 
9  L.  R  A.  564. 

26.  See  cases  cited  infra,  this  note. 
Questions  of  fact  for  jury. —  In  an  action 

for  the  value  of  plans  for  a  church  prepared 
under  the  direction  of  the  rector,  the  question 
whether  the  rector  had  been  given  proper  au- 
thority to  bind  the  vestry  with  reference  to 
the  preparation  and  acceptance  of  the  plans 
was  for  the  jury.  Cann  V.  Church  of  Holy 
Redeemer,  121  Mo.  App.  201,  98  S.  W.  78J. 
Where,  in  an  action  for  the  erection  of  a 
church,  it  was  claim.ed  that  the  trustees  acted 
beyond  their  authority,  vet  there  was  evidence 
tending  to  show  a  ratification  of  the  acts  by 
the  church,  it  Avas  error  to  direct  a  verdict 
for  defendant  but  the  question  should  have 
been  submitted  to  the  jury.  Moore  v.  First 
Ruthven  Circuit  M.  E.  Church,  117  Iowa  33, 
90  N.  W.  492. 

Finding  of  court  based  on  sufficient  aver- 
ments.—  Where  a  complaint  alleged  that  the 
action  of  a  certain  ecclesiastical  court  on  ap- 
peal in  sustaining  a  certain  other  ecclesiasti- 
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cal  court  was  without  authority  and  null  and 
void,  and  the  answer  averred  that  the  appeal 
to  the  latter  court  was  in  accordance  with 
the  procedure  of  the  church  courts,  a  finding 
that  the  proceeding  on  appeal  was  so  irregu- 
lar as  to  render  the  judgment  null  and  void 
is  not  erroneous,  as  based  on  insufficient  aver- 
ments. Wallace  v.  United  Presb.  Church  Gen. 
Assembly,  201  Pa.  St.  292,  50  Alt.  762. 

Specification  of  defense, —  In  an  action 
against  a  religious  society,  described  in  the 
writ  as  "  a  body  corporate  for  certain  pur- 
poses," if  defendant  would  deny  its  existence 
or  organization  as  a  corporation,  it  must 
give  notice  of  intention  to  do  so  in  a  specifica- 
tion of  defense.  Town  send  v.  Lowell  First 
Freewill  Baptist  Church,  6  Cush.  (Mass.)  279. 

Appointment  of  receiver. — A  law  vesting  in 
tlie  county  courts  jurisdiction,  on  the  appli- 
cation of  any  religious  corporation,  to  make 
an  order  for  the  sale  of  real  estate  belonging 
to  it,  and  to  direct  the  application  of  the 
proceeds  to  such  uses  as  the  corporation, 
with  the  court's  consent,  shall  conceive  to  be 
best  for  the  society,  confers  no  jurisdiction 
on  a  county  court  to  appoint  a  receiver  of  the 
effects  of  a  religious  corporation.  Wheaton  v. 
Gates,  18  N.  Y.  395. 

27.  See,  generally.  Associations,  4  Cyc. 
312  et  scq. 

28.  See,  generally.  Corporations,  10  Cyc. 
1331. 

29.  Davis  v.  Bradford,  58  N.  H.  476. 
Money  deposited  in  bank  by  the  pastor  of  a 

church  from  general  contributions  is  not  the 
property  of  the  church  in  such  a  sense  that 
it  can  be  taken  in  satisfaction  of  an  execution 
against  the  church.  People's  Bank  v.  St. 
Anthony's  Roman  Oatholic  Church,  38  Hun 
(N.  Y.)  330. 

1.  Pfeifter  r.  Detroit  Bd.  of  Education,  118 
Mich.  560,  565,  77  N.  W.  250,  42  L.  R.  A. 
536. 

2.  Webster  Diet,  [quoted  in  Hamsher  v. 
Harasher,  132  111.  273,  285,  23  N.  E.  1123,  8 
L.  R.  A.  556]. 

In  an  instruction  the  court  defined  "  re- 
ligious society "  as  "  where  a  congregation 
has  assembled  for  the  purpose  of  performing 
acts  of  adoration  to  the  Supreme  Being,  or 
to  perform  religious  service  in  the  recogni- 
tion of  God  as  an  object  of  worship,  love, 
and  obedience";  according  to  the  rites  and 
services  of  any  system  of  faith  entertained 
with  respect  to  the  Deity.    Green  v.  State, 
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Relinquishment,  a  forsaking,  abandoning,  renouncing,  or  giving  over  a 
right. ^  (Relinquishment:  Of  Claim  by  Government,  see  International  Law, 
23  Cyc.  1738.  Of  Mining  Claim,  see  Mines  and  Mining,  27  Cyc.  596.  Of  Posses- 
sion, Loss  of  Possessory  Lien  by,  see  Attorney  and  Client,  4  Cyc.  1012.  Of 
Right  of  Dower,  see  Descent  and  Distribution,  14  Cyc.  82.  Of  Rights  in  Public 
Lands,  see  Public  Lands,  32  Cyc.  856.  See  also  Abandonment,  1  Cyc.  3; 
Release,  ante,  p.  1111.) 

RELOAN.  The  act  of  loaning  money  a  second  time,  or  oftener.^  (See  Loan, 
25  Cyc.  1530.) 

Relocation.  A  second  location.^  (Relocation:  Of  Boundary,  see  Bound- 
aries, 5  Cyc.  874.  Of  Bridge,  see  Bridges,  5  Cyc.  1064.  Of  Ease-ment,  see 
Easements,  14  Cyc.  1205.  Of  Ferry,  see  Ferries,  19  Cyc.  494  note  10.  Of 
Highway,  see  Railroads,  33  Cyc.  288;  Streets  and  Highways.  Of  Lost  Monu- 
ment, see  Boundaries,  5  Cyc.  870.  Of  Mining  Claim,  see  Mines  and  Minerals, 
27  Cyc.  590  note  54,  600.  Of  Railroad,  see  Eminent  Domain,  15  Cyc.  577;  Rail- 
roads, 33  Cyc.  142.) 

Reluctant.  Disinclined  to  yield  to  some  demand  or  requirement;  unwill- 
ing; ^  striving  against;  opposed  in  desire;  unwilling;  disinclined;  or  disinclined  to 
yield. 

Relying,  a  word  which  when  used  in  a  will  is  said  not  to  be  an  imperative 
expression  since  it  neither  commands  nor  imposes  a  duty,  but  at  most  indicates 
the  faith  of  the  person  using  it  in  the  honor  or  honesty  or  affection  of  the  person 
addressed.^    (See,  generally.  Wills.) 

Rem.    See  In  Rem,  22  Cyc.  1102. 

Remain.  To  continue;  °  to  continue  in  a  fixed  place;  to  continue 
unchanged;  to  stay;  to  be  left;  to  be  left  after  another  or  others  are  gone;^^ 
to  stay  behind  after  others  have  withdrawn;  to  continue  unchanged  in  place;  to 
abide;  to  stay;  to  endure;  to  last.^^ 


(Tex.  Cr.  App.  1900)  56  S.  W.  915,  916; 
Wood  V.  State,  11  Tex.  App.  318,  321. 

3.  Black  L.  Diet. 

"  Relinquish,"  as  used  in  an  agreement  by 
which,  for  a  certain  consideration,  the  obligor 
bound  himself  to  "  relinquish  "  a  certain  an- 
nuity, did  not  necessarily  mean  a  release  of 
the  annuity  by  deed;  but  abstaining  from  de- 
manding, and  receiving  the  annuity  was  a 
relinquishment.  Home  v.  Booth,  3  Man.  &  G. 
709,  742,  42  E.  C.  L.  371. 

4.  Spurgeon  v.  Smitha,  114  Ind.  453,  455, 
17  K  E.  105. 

5.  Webster  Int.  Diet. 

An  implied  admission  of  the  validity  of 
the  former  location  see  Jackson  v.  Prior  Hill 
Min.  Co.,  19  S.  D.  453,  457,  104  N.  W.  207. 

6.  Standard  Diet,  [quoted  in  Georgia  Cent. 
R.  Co.  V.  Harden,  113  Ga.  453,  450,  38  S.  E. 
949]. 

7.  Webster  Diet,  [quoted  in  Georgia  Cent. 
E.  Co.  V.  Harden,  113  Ga.  453,  456,  38  S.  E. 
949]. 

8.  Willets  V.  Willets,  35  Hun  (N.  Y.)  401, 
405. 

9.  Beard  v.  Smith,  6  T.  B.  Mon.  (Ky.) 
430,  489;  Century  Diet.;  Webster  Dist.  [both 
quoted  in  State  v.  Fowler,  60  Conn.  294,  300, 
32  Atl.  162,  33  Atl.  1005]. 

10.  Webster  Diet,  [quoted  in  Wilkinson  v. 
Wilson,  26  Ont.  213,  215]. 

11.  Harris  v.  Wright,  118  N.  C.  422,  426, 
24  S.  E.  751. 

12.  Century  Diet.;  Webster  Diet,  [both 
quoted  in  State  v.  Fowler,  66  Conn.  294,  300, 
32  Atl.  162,  33  Atl.  1005]. 


13.  Webster  Diet,  [quoted  in  Tinkle  v. 
Sweeney,  97  Tex.  190,  192,  77  S.  W.  609]. 

"  Remain  *  inviolate,'  "  as  used  in  a  state 
constitution  providing  that  the  right  of  trial 
by  jury  shall  remain  inviolate,  means  that 
it  shall  be  preserved  as  it  existed  at  common 
law  at  the  time  of  the  adoption  of  the  consti- 
tution. Gribble  v.  Wilson,  101  Tenn.  612, 
614,  49  S.  W.  736. 

"  Remains  unexpended,"  as  used  in  a  will, 
construed  see  Annin  v.  Vandoren,  14  N.  J. 
Eq.  135,  143. 

"  That  may  remain  at  the  time  of  her 
death,  to  dispose  of  as  she  may  see  proper." 
—  Construction  of.  in  will  see  Downev  v.  Bor- 
den, 36  N.  J.  L.  460,  468. 

"  What  remains,"  construction  of,  as  used 
in  disposing  of  propertv  in  wills  see  State  r. 
Smith,  52  Conn.  557,  564";  Coulson  r.  Alpaugh, 
163  111.  298,  303,  45  N.  E.  216;  Foote  r. 
Sanders,  72  Mo.  616,  621;  Jackson's  Estate, 
179  Pa.  St.  77,  83,  36  Atl.  156. 

"  Remaining "  in  connection  with  other 
words :  "  Remaining  at  my  wife's  death  "  see 
Robertson  r.  Hardy,  (Va.  1895)  23  S.  E. 
766,  767.  "  Remaining  collector "  see  State 
V.  Fowler,  66  Conn.  294,  300,  32  Atl.  162,  33 
Atl.  1005.  "  '  Remaining  '  interest  "  see  Eaton 
r.  Trowbridge,  38  Mich.'  454,  460.  "  Remain- 
ing on  the  land  "  see  Lan<^maid  ]\Iioklo,  16 
Ont.  111.  114.  "  Roniainmo-  proportv "  see 
Russell  r.  Werntz.  88  :Sld.  210,  214,  44  Atl. 
219.  "Remaining  unpaid"  see  Fowler  r. 
Hoffman,  31  Mich.^  215,  219.  "  Remaining  un- 
tried "  see  Preston  r.  Englert.  5  Binn.  (Pa.) 
390.    "  Interest  on  the  principal  sum  remain- 
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Remainder.  The  survivor;^*  whatever  may  be  left.^^  (See,  generally^ 
Wills.) 

Remainder-man.    See  Estates,  16  Cyc.  648;  Wills. 
Remainders.    See  Estates,  16  Cyc.  648. 

Remand.  After  a  preliminary  or  partial  hearing  before  a  court  or  magistrate, 
to  send  a  prisoner  back  to  the  custody,  to  be  kept  until  the  hearing  is  resumed 
or  the  trial  comes  on;  to  remit  or  send  back  a  cause  to  the  court  from  which  it 
was  removed,  appealed,  or  transferred  into  another  court,  in  order  that  some 
further  action  may  be  taken  upon  it  in  the  original  form.^^  (Remand :  For  Settle- 
ment as  to  Evidence,  see  Appeal  and  Error,  3  Cyc.  72  note  35.  Judgment  on, 
see  Judgments,  23  Cyc.  817  note  51.  Of  Cause,  by  Appellate  Court  —  On  Decision, 
see  Admiralty,  1  Cyc.  906  note  82;  Appeal  and  Error,  3  Cyc.  453;  Certiorari, 
6  Cyc.  835;  Criminal  Law,  12  Cyc.  312;  Justices  of  the  Peace,  24  Cyc.  784; 
On  Division  of  Opinion,  see  Appeal  and  Error,  3  Cyc.  405.  Of  Cause  Removed  — 
From  State  Court,  'feee  Removal  of  Causes,  yosi,  p.  1320;  To  Another  Court  by 
Change  of  Venue,  see  Criminal  Law,  12  Cyc.  254;  Venue.  Of  Prisoner — On 
Habeas  Corpus,  see  Habeas  Corpus,  21  Cyc.  335  note  91;  On  Preliminary 
Examination,  see  Criminal  Law,  12  Cyc.  312;  On  Reversal  on  Appeal,  see  Crim- 
inal Law,  12  Cyc.  932.  Of  Record  on  Appeal  For  Amendment  or  Correction, 
see  Appeal  and  Error,  3  Cyc.  458.  See  also  Commitment,  8  Cyc.  336; 
Mandate,  26  Cyc.  514.) 

REMANETS.  The  causes  of  which  the  trial  is  deferred  from  one  term  to 
another,  or  from  one  sitting  to  another.^^    (See,  generally.  Trial.) 

REMANIT.  a  substance  made  from  silk  rags,  some  of  which  may  contain  an 
admixture  of  cotton  and  wool;  the  rags  being  placed  in  a  large  drum  which  is 
charged  with  various  acids,  the  purposes  being  to  destroy  the  cotton  and  wool 
by  the  process  known  as  carbonization.  The  carbonized  silk  thus  obtained  is 
bound  together  with  metal  threads  and  made  in  the  form  of  ropes  about  1^  inches 
thick,  or  into  mats,  as  may  be  desired. 

Remark.    The  mention  of  that  which  is  worthy  of  notice  or  attention. 

Remarriage.    See  Divorce,  14  Cyc.  729;  Marriage,  26  Cyc.  849  note  57. 

REMATE.    Closing.  21 

Remedial  act.    See  Remedial  Statute,  "post,  p.  1201. 

Remedial  action.  An  action  brought  by  the  party  injured.^^  (See, 
generally,  Actions,  1  Cyc.  700;  Penal  Action,  30  Cyc.  1329.) 

Remedial  cases,    a  term  used  in  the  Minnesota  constitution,  of  limited 


ing  due  at  each  payment "  see  Hall  v.  Brown, 
15  U.  C.  Q.  B.  419,  420. 

"  Remaining,"  construction  of,  in  wills,  gen- 
erally, see  Chase  v.  Cartright,  53  Ark.  358, 
365,  14  S.  W.  90,  22  Am.  St.  Rep.  207; 
Scholl's  Appeal,  1  Pa.  Cas.  392,  2  Atl. 
538. 

14.  Nelson  v.  Combs,  18  N.  J.  L.  27,  35, 

so  nsed  in  a  clause  of  a  will  which  recited 
that  if  one  of  two  persons  should  die,  or 
either  of  them,  the  remainder  to  enjoy  the 
other's  property. 

15.  Baumgras  v.  Baumgi'as,  5  Misc.  (K  Y.) 
8,  12,  13,  24  N.  Y.  Suppl.  767,  as  used  in  a 
will,  giving  decedent's  wife  an  estate  and  pro- 
viding that  "  on  her  decease  the  remainder 
thereof,  if  any,  I  give  and  devise  to  my  said 
children." 

"Remainder  of  the  aforesaid  children,"  in 
a  will  directing  testator's  estate  to  be  di- 
vided among  his  six  children,  and,  if  any 
should  die  without  lawful  issue,  then  their 
portion  to  be  equally  divided  among  the  re- 
mainder  of  the   aforesaid   children,   is  not 


equivalent  to  the  phrase  "  survivors  of  my 
children,"  but  naturally  means  the  rest,  the 
others  of  my  children.  Presley  v.  Davis,  7 
Rich.  Eq.  (S.  C.)  105,  108,  62  Am.  Dec. 
396. 

16.  Black  L.  Diet. 

17.  Black  L.  Diet. 

"  Dismiss  "  and  "  remand  "  distinguished 
see  Northern  Pac.  Terminal  Co.  ?;.  Lowen- 
berg,  18  Fed.  339,  341,  9  Sawy.  348. 

18.  Black  L.  Diet,  [citing  1  Archbold  Pr. 
375]. 

19.  U.  S.  V.  Brace,  143  Fed.  703. 

20.  Webster  Diet,  [quoted  in  U.  S.  v.  Dorr, 
2  Philippine  269,  286]. 

21.  In  re  Henderson,  35  Ch.  D.  704,  711, 
discussing  and  describing  a  "  remote  judg- 
ment." See  also  In  re  Henderson,  37  Ch.  D. 
244,  57  L.  J.  Ch.  367,  58  L.  T.  Rep.  N.  S. 
242. 

22.  O'Keefe  v.  Weber,  14  Oreg.  55,  56,  12 
Pac.  74,  where  it  is  distinguished  from  "  penal 
action "  which  is  defined  to  be  an  action, 
brought  by  a  common  informer. 
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signification,  referring  to  the  original  jurisdiction  of  the  supreme  court  in  certain 
matters. 2^    (See  Courts,  11  Cyc.  825.) 

Remedial  right,  a  new  right  which  accrues  in  favor  of  the  servant  against 
the  master  to  recover  damages  for  the  breach  of  the  contract,  where  the  master 
wrongfully  discharges  the  servant  from  his  service  under  a  contract  for  a  definite 
period. 

Remedial  statute.  A  statute  made  to  supply  defects  or  abridge  super- 
fluities in  the  law;  a  statute  such  as  may  be  made  from  time  to  time  to  supply 
defects  in  the  existing  law,  whether  arising  from  the  inevitable  imperfection  of 
human  legislation,  or  from  change  of  circumstances,  from  mistake  or  any  other 
cause;  a  statute  which  has  for  its  object  either  to  redress  some  existing  grievance 
or  to  introduce  some  regulation  or  proceeding  conducive  to  the  public  good; 
a  statute  which  seeks  to  supply  a  public  need  and  to  remedy  a  public  evil;  one 
designed  to  cure  a  mischief  or  remedy  a  defect  in  existing  laws,  common  or  statu- 
tory, however  arising;  one  which  gives  a  remedy  for  an  injury,  against  him  by 
whom  it  is  committed,  to  the  person  injured,  and  to  him  alone,  and  limits  the 
recovery  to  the  mere  amount  of  the  loss  sustained ;  one  which  is  required  in 
consequence  of  errors  in  human  judgments,  or  which  is  rendered  necessary  by  the 
various  changes  which  are  constantly  taking  place  as  the  community  enlarges 
and  its  concerns  increase;  one  which  is  made  to  supply  such  defects  and  abridge 
such  superfluities  in  the  common  law  as  arise  either  from  the  general  imperfec- 
tions in  human  laws,  from  change  of  time  and  circumstances,  or  from  the  mistakes 
and  unadvised  determination  of  unlearned  judges  (or  learned),  or  from  other 
causes  whatsoever.^^    (See  Constitutional  Law,  8  Cyc.  810;  Statutes.) 

Remedy.  A  mode  prescribed  by  law  to  enforce  a  duty  or  redress  a  wrong; 
damages  that  courts  dealing  practically  with  the  practical  affairs  of  life,  in  all 
cases  for  personal  injuries,  can  find  to  be  certain  and  measurable  from  the  evi- 
dence, the  source  of  which  is  open  to  both  parties  and  the  nature  not  transcend- 
ental ;  that  which  gives  relief  to  the  party  aggrieved ;  the  means  by  which  the 
obligation  or  the  corresponding  action  is  effectuated;^^  the  means  employed  to 
enforce  a  right  or  redress  an  injury;  the  mode  of  procedure  by  which  the  liability 
of  property  to  the  satisfaction  of  a  debt  is  enforced ;  the  particular  result  to  obtain 
which  an  action  is  brought ;  the  means  employed  to  enforce  a  right  or  redress 
an  injury ;    the  action  or  means  given  bylaw  for  the  recovery  of  a  right.    (Remedy : 


23.  State  v.  St.  Paul,  etc.,  R.  Co.,  35  Minn. 
222,  28  N.  W.  245.  See  also  State  v.  Minne^ 
sota  Thresher  Mfg.  Co.,  40'  Minn.  213,  216, 
41  K  W.  1020,  3  L.  R.  A.  510;  Warren  v. 
St.  Paul,  etc.,  R.  Co.,  18  Minn.  384,  394. 

24.  Tiffin  Glass  Co.  v.  Stoehr,  54  Ohio  St. 
1.57,  164,  43  N.  E.  279. 

25.  O'Connor  v.  State,  (Tex.  Civ.  App. 
1902)  71  S.  W.  409,  411. 

26.  Western  Travelers'  Acc.  Assoc.  v.  Tay- 
lor, 62  Nebr.  783,  793,  87  N.  W.  950;  Buck- 
master  v.  McElroy,  20  Nebr.  556,  564,  31 
N.  W.  76,  57  Am.  Rep.  843. 

27.  Baylies  r.  Curry,  30  111.  App.  105,  109; 
Van  Hook  y.  Whitlock,  2  Edw.  (N.  Y.)  304, 
310. 

28.  Lovejoy  v.  Isbell,  70  Conn.  557,  562, 
40  Atl.  531. 

29.  Montpelier  v.  Senter,  72  Vt.  112,  47 
Atl.  392. 

30.  Boice  v.  Gibbons,  8  N.  J.  L.  324,  330. 

31.  Gray  v.  Bennett,  3  Mete.  (Mass.)  522, 
527. 

32.  1  Blackstone  Comm.  87  Iquotcd  in 
People  V.  Hays,  4  Cal.  127,  137;  Freeland  r. 
McCullough,  1  Den.  (N.  Y.)  414,  422,  43  Am. 
Dee.  685]. 

S3.  U.   S.   r.   Lyman,   26   Fed.   Cas.  No. 
[76] 


15,647,  1  Mason  482,  501,  where  it  is  said 
not  to  be  an  "  obligation  to  guaranty  a  right, 
or  to  indemnify  against  a  wrong." 

34.  Western  Union  Tel.  Co.  v.  Ferguson, 
157  Ind.  64,  69.  60  N.  E.  674,  1080,  54  L.  R.  A. 
846. 

35.  Com.  V.  Kellev,  31  Pa.  Co.  Ct.  337, 

338;  Com.  v.  A  ,'30  Pa.  Co.  Ct.  554.  556, 

in  both  of  which  cases  the  word  is  distin- 
guished from  "  penalty." 

36.  Frost  V.  Witter,  132  Cal.  421,  426,  64 
Pac.  705,  84  Am.  St.  Rep.  53,  where  cause 
of  action  "  is  distinguished. 

37.  State  v.  Barlow,  70,  Ohio  St.  363,  375. 
71  N.  E.  726. 

38.  Johnson  r.  Fletcher,  54  Miss.  628,  631, 
28  Am.  Rep.  388. 

39.  Wildman  v.  Wildman,  70  Conn.  700, 
707,  41  Atl.  1. 

40.  Bouvier  L.  Diet,  [quoted  in  In  re 
Cooper,  22  N.  Y.  67,  87 ;  Methodist  Episcopal 
Missionarv  Soc.  r.  Elv,  56  Ohio  St.  405.  407, 
47  N.  E.  537 :  Knapp,  etc.,  Co.  r.  McCaffrey, 
177  U.  S.  638,  644,  20  S.  Ct.  824,  44  L.  ed. 
921]. 

41.  Jacob  L.  Diet,  \quotcd  in  Gutiorres  v. 
Pino,  1  N.  ]\[.  392,  3941. 

Matters  pertaining  to  the  "  remedy  "  have 
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Abatement  of  —  Action,  see  Abatement  and  Kevival,  1  Cyc.  10;  Nuisance,  see 
Health,  21  Cyc.  396;  Intoxicating  Liquors,  23  Cyc.  302;  Nuisances,  29  Cyc. 
1214;  Obstruction  of  Highway,  see  Streets  and  Highways;  Private  Right  of 
Way,  see  Easements,  14  Cyc.  1185.  Accord  or  Other  Agreement  Between  Parties, 
see  Accord  and  Satisfaction,  1  Cyc.  311;  Composition  With  Creditors,  8  Cyc. 
409 ;  Compromise  and  Settlement,  8  Cyc.  499 ;  Release,  ante,  p.  1 1 1 1 .  Accounting, 
and  Remedies  on  Account,  see  Accounts  and  Accounting,  1  Cyc.  471;  Assign- 
ments For  Benefit  of  Creditors,  4  Cyc.  246;  Bankruptcy,  5  Cyc.  339;  Exec- 
utors and  Administrators,  18  Cyc.  1104;  Guardian  and  Ward,  21  Cyc.  150; 
Insane  Persons,  22  Cyc.  1149;  Insolvency,  22  Cyc.  1325;  Mortgages,  27  Cyc. 
1835;  Partnership,  30  Cyc.  701;  Principal  and  Agent,  31  Cyc.  1470;  Trusts. 
Acknowledgment  or  Proof  of  Execution  of  Written  Instrument,  see  Acknowl- 
edgments, 1  Cyc.  506.  Action,  see  Actions,  1  Cyc.  643,  700;  Assumpsit,  Action 
OF,  4  Cyc.  317;  Covenant,  Action  of,  11  Cyc.  1022;  Debt,  Action  of,  13  Cyc. 
402;  Entry,  Writ  of,  15  Cyc.  1057;  Forcible  Entry  and  Detainer,  19  Cyc. 
1108;  Real  Actions,  33  Cyc.  1541;  Replevin;  Trespass;  Trespass  toTryTitle; 
Trover  and  Conversion  ;  Waste.  Admeasurement  of  Dower,  see  Dower,  14  Cyc. 
996.  Administration  of  Decedent's  Estate,  see  Executors  and  Administrators, 
18  Cyc.  1.  Adoption  of  Children,  see  Adoption  of  Children,  1  Cyc.  914.  Affidavit, 
see  Affidavits,  2  Cyc.  1.  AfiiHation,  see  Bastards,  5  Cyc.  632.  Against  Cor- 
poration Committing  Fraud,  see  Corporations,  10  Cyc.  1221.  Against  Directors 
Obtaining  Unlawful  Preference,  see  Corporations,  10  Cyc.  806.  Agreed  Case 
For  —  Review  on  Appeal  or  Writ  of  Error,  see  Appeal  and  Error,  3  Cyc.  74;  Sub- 
mission or  Trial  of  Cause,  see  Submission  of  Controversy;  Trial.  Alimony, 
see  Divorce,  14  Cyc.  742.  Allotment  of — Dower,  see  Dower,  14  Cyc.  996 ;  Exempt 
Property,  see  Exemptions,  18  Cyc.  1482;  Homestead,  see  Homesteads,  21  Cyc. 
482.  Allowance  Additional  to  Costs,  see  Costs,  11  Cyc.  134.  Alteration  of,  see 
Constitutional  Law,  8  Cyc.  995.  Amercement,  see  Sheriffs  and  Constables. 
Amicable  Action,  see  Submission  of  Controversy.  Amnesty,  see  Pardon,  29 
Cyc.  1560.  Amotion  of  Corporate  Officer,  see  Municipal  Corporations,  28  Cyc. 
432.  Annulment  of  —  Marriage,  see  Marriage,  26  Cyc.  899;  Patent,  see  Patents, 
SO  Cyc.  911.  Appeal,  see  Appeal  and  Error,  2  Cyc.  507,  521;  Criminal  Law, 
12  Cyc.  792;  Justices  of  the  Peace,  24  Cyc.  638.  Application  of  —  Ex  Post 
Facto  Law  to,  see  Constitutional  Law,  8  Cyc.  828;  Payments,  see  Payment,  30 
Cyc.  1227.  Appropriation  of  Property  For  Public  Use,  see  Eminent  Domain,  15 
€yc.  578.  Arbitration,  see  Arbitration  and  Award,  3  Cyc.  568.  Arrest  and 
Bail,  see  Arrest,  3  Cyc.  867;  Bail,  5  Cyc,  1.  Arrest  of  Judgment,  see  Judgments 
23  Cyc.  1427.  Assessment  of  Damages,  see  Damages,  13  Cyc.  220.  Assignment  — 
For  Benefit  of  Creditors,  see  Assignments  For  Benefit  of  Creditors,  4  Cyc. 
258,  282;  Of  Errors,  see  Appeal  and  Error,  2  Cyc.  980;  Criminal  Law,  12  Cyc. 
874;  Justices  of  the  Peace,  24  Cyc.  711.  Assistance,  see  Assistance,  Writ  of, 
4  Cyc.  289.  Assumpsit,  see  Assumpsit,  Action  of,  4  Cyc.  317.  Attachment,  see 
Attachment,  4  Cyc.  368.  Audita  Querela,  see  Audita  Querela,  4  Cyc.  1058. 
Bail,  see  Bail,  5  Cyc.  1.  Bastardy  Proceeding,  see  Bastards,  5  Cyc.  644.  Better- 
ment Proceeding,  see  Ejectment,  15  Cyc.  218;  Improvements,  22  Cyc.  1.  Bill 
of  Exceptions,  see  Appeal  and  Error,  3  Cyc.  23.  Book-Account  or  Book-Debt, 
see  Accounts  and  Accounting,  1  Cyc.  364.  Boundary  Proceeding,  see  Bound- 
aries, 5  Cyc.  951.  Cancellation  of  —  Instruments,  in  General,  see  Cancellation 
OF  Instruments,  6  Cyc.  282;  Insurance  Policies,  see  Fire  Insurance,  19  Cyc. 
642;  Life  Insurance,  25  Cyc.  784;  Patents,  see  Patents,  30  Cyc.  912.  Case 


been  defined  to  be  such  matters  as  the  char- 
acter and  form  of  action,  the  admissibility 
of  evidence,  procedure,  the  mode  of  redress, 
limitations,  execution  of  judgments,  and  the 
like.  Thomas  v.  Western  Union  Tel.  Co.,  25 
Tex.  Civ.  App.  398,  400,  61  S.  W.  501. 

Limited  to  actions  and  special  proceedings 
see  Linden  v.  Hepburn,  3  Sandf.  (N.  Y.)  668,  671. 


Does  not  include:  Contempt  proceedings. 
See  State  v,  Davis,  2  N.  D.  461,  464,  51  N.  W. 
942.  Mechanic's  lien.  See  Atkins  v.  Little, 
17  Minn.  342,  357. 

"  Obligation  of  contract "  distinguished  see 
Wood  V.  Malin,  10  N.  J.  L.  208,  209. 

"Substantive  right"  distinguished  see 
Dexter      Edmands,  89  Fed.  467,  468. 
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Agreed,  Case  Made,  or  Case  Stated  For  —  Review  on  Appeal,  see  Appeal  and  Error, 
3  Cyc.  74;  Submission  or  Trial  of  Cause,  see  Submission  of  Controversy;  Trial. 
Certiorari,  see  Certiorari,  6  Cyc.  730.  Civil  Damages  From  —  Criminal  Acts  in 
General,  see  Actions,  1  Cyc.  732;  Sale,  Etc.,  of  Intoxicating  Liquors,  see  Intoxi- 
cating Liquors,  23  Cyc.  310.  Civil  Rights,  see  Civil  Rights,  7  Cyc.  173. 
Claim  —  Against  Government  or  Municipality,  see  Counties,  11  Cyc.  585;  Munic- 
ipal Corporations,  28  Cyc.  1748;  States;  Towns;  United  States;  And 
Delivery,  see  Replevin;  In  Admiralty,  see  Admiralty,  1  Cyc.  862;  To  Property 
Levied  on,  see  Attachment,  4  Cyc.  724;  Executions,  17  Cyc.  1199.  Collation 
of  Advancements,  see  Descent  and  Distribution,  14  Cyc.  174.  Commission  to 
Take  Testimony,  see  Depositions,  13  Cyc,  882.  Common  Recovery,  see  Estates, 
16  Cyc.  611.  Composition,  see  Compositions  With  Creditors,  8  Cyc.  409. 
Compromise,  see  Compromise  and  Settlement,  8  Cyc.  499.  Condemnation  of 
Property  For  Public  Use,  see  Eminent  Domain,  15  Cyc.  543.  Confession  of, 
Offer  to  Allow,  or  Consent  to  Judgment,  see  Judgments,  23  Cyc.  699.  Con- 
fiscation, see  War.  Conflict  of  Laws,  see  Contracts,  9  Cyc.  684;  Private 
International  Law,  32  Cyc.  359.  Consolidation  of  Actions,  see  Consolidation 
and  Severance  of  Actions,  8  Cyc.  591.  Constitutionality  of  Laws  Affecting,  see 
Constitutional  Law,  8  Cyc.  1021,  1056.  Contempt  Proceedings,  see  Contempt, 
9  Cyc.  1.  Contribution,  see  Contribution,  9  Cyc.  792.  Costs,  see  Costs,  11 
Cyc.  1.  Counter-Claim,  see  Recoupment,  Set-Off,  AND  Counter-Claim,  ante,  p.  618. 
Covenant,  see  Covenant,  Action  of,  11  Cyc.  1022.  Creditors'  Bill  or  Suit,  see 
Creditors'  Suits,  12  Cyc.  1.  Criminal  Prosecution,  see  Criminal  Law,  12  Cyc. 
70.  Cross  Action  or  Bill,  see  Equity,  16  Cyc.  324;  Recoupment,  Set-Off,  and 
Counter-Claim,  ante,  p.  618.  Cross  Appeal  or  Cross  Error,  see  Appeal  and  Error 
3  Cyc.  398.  Cross  Libel,  see  Admiralty,  1  Cyc.  857.  Cross  Replevin,  see  Replevin. 
Cumulative  Remedies,  see  Constitutional  Law,  8  Cyc.  1000.  Damages,  see 
Damages,  13  Cyc.  1.  De  Bene  Esse,  see  Depositions,  13  Cyc.  862.  Debt,  see 
Debt,  Action  of,  13  Cyc.  402.  De  Homine  Replegiando,  see  Habeas  Corpus, 
21  Cyc.  284.  Delivery  Bonds,  see  Attacpiment,  4  Cyc.  677;  Executions,  17 
Cyc.  1124;  Replevin.  De  Lunatico  Inquirendo,  see  Insane  Persons,  22  Cyc. 
1123.  Deportation  of  Chinese,  see  Aliens,  2  Cyc.  128.  Deposit  in  Court,  see 
Deposits  in  Court,  13  Cyc.  1030.  Depositions,  see  Depositions,  13  Cyc.  822. 
Determination  of  Adverse  Claim  to  Real  Property,  see  Quieting  Title,  32  Cyc.  1296. 
Detinue,  see  Detinue,  14  Cyc.  239.  Disbarment  of  Attorney,  see  Attorney  and 
'Client,  4  Cyc.  905.  Discontinuance  of  Action,  see  Dismissal  and  Nonsuit,  14  Cyc. 
387.  Discovery,  see  Discovery,  14  Cyc.  301.  Dismissal  of  Action,  see  Dismissal  and 
Nonsuit,  14  Cyc.  387.  Dispossession  of  Tenant,  see  Landlord  and  Tenant,  24 
Cyc.  1406.  Dissolution  of  —  Corporations,  see  Corporations,  10  Cyc.  1270;  Part- 
nership, see  Partnership,  30  Cyc.  650;  Unincorporated  Association,  see  Associa- 
tions, 4  Cyc.  315;  Building  and  Loan  Societies,  6  Cyc.  160.  Distress,  see 
Landlord  and  Tenant,  24  Cyc.  1280;  Taxation.  Distribution  of  Estate  of 
Decedent,  see  Descent  and  Distribution,  14  Cyc.  1 ;  Executors  and  Adminis- 
trators, 18  Cyc.  1.  Divorce,  see  Divorce,  14  Cyc.  556.  Ejectment,  see  Eject- 
ment, 15  Cyc.  1.  Election  Between  Remedies,  see  Election  of  Remedies,  15 
Cyc.  251.  Election  Contests,  see  Elections,  15  Cyc.  393.  Emancipation  of 
Child,  see  Infants,  22  Cyc.  516;  Parent  and  Child,  29  Cyc.  1672.  Entry  on 
Lands,  see  Deeds,  13  Cyc.  711;  Entry,  Writ  of,  15  Cyc.  1057;  Forcible  Entiiy 
and  Detainer,  19  Cyc.  1108;  Landlord  and  Tenant,  24  Cyc.  1391;  Mortgages, 
n  27  Cyc.  1444.  Error,  Writ  of,  see  Appeal  and  Error,  2  Cyc.  508;  Criminal  Law, 
12  Cyc.  792.  Escheat,  see  Escheat,  16  Cyc.  548.  Examination  of  Adverse 
Party  Before  Trial,  see  Discovery,  14  Cyc.  339.  Exceptions  —  Bill  of,  see  Appeal 
and  Error,  3  Cyc.  23 ;  For  Purpose  of  Motion  For  New  Trial,  see  New  Trial,  29 
€yc.  965;  For  Purpose  of  Review  on  Appeal  or  Writ  of  Error,  see  Appeal  and 
Error,  3  Cyc.  23 ;  Criminal  Law,  12  Cyc.  795 ;  For  Purpose  of  Review  on  Certiorari, 
see  Certiorari,  6  Cyc.  808.  Execution,  see  Executions,  17  C3'^c.  878.  Exemp- 
tion of  Property  From  ScizAire  and  Sale  Under  Process,  see  Exemptions,  18  Cyc. 
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1369;  Homesteads,  21  Cyc.  448.  Exhaustion  of  Against  Maker  of  Note,  see- 
Commercial  Paper,  8  Cyc.  132,  177.  Exoneration  of  Bail,  see  Bail,  5  Cyc.  28. 
Expatriation,  see  Aliens,  2  Cyc.  110;  Citizens,  7  Cyc.  144.  Expulsion  of  —  Aliens 
in  General,  see  Aliens,  2  Cyc.  119;  Chinese,  see  Aliens,  2  Cyc.  124.  Extent  of 
— -Adoption  and  Application  of  Common  Law,  see  Common  Law,  8  Cyc.  377; 
Execution,  see  Executions,  17  Cyc.  1076.  Extradition,  see  Extradition  (Inter- 
national), 19  Cyc.  50;  Extradition  (Interstate),  19  Cyc.  84.  Factorizing' 
Process,  see  Garnishment,  20  Cyc.  978.  Fictitious  Action,  see  Appeal  and  Error, 
2  Cyc.  533;  Dismissal  and  Nonsuit,  14  Cyc.  432.  FiHation,  see  Bastards,  5  Cyc. 
632.  Fine  and  Recovery,  see  Estates,  16  Cyc.  612.  Fines,  see  Fines,  19  Cyc.  543. 
Following  Trust  Fund  or  Other  Property,  see  Trusts.  Forcible  Entry  or  Forcible 
Detainer,  see  Forcible  Entry  and  Detainer,  19  Cyc.  1108.  Foreclosure  of  — 
Liens,  see  Liens,  25  Cyc.  681 ;  also  Agriculture,  2  Cyc.  66;  Mechanics'  Liens,  27 
Cyc.  317;  Municipal  Corporations,  28  Cyc.  1209;  Railroads,  33  Cyc.  562;  Taxa- 
tion; Vendor  and  "Purchaser;  Mortgages,  see  Mortgages,  27  Cyc.  1511;  also 
Building  and  Loan  Societies,  6  Cyc.  145;  Chattel  Mortgages,  7  Cyc.  92;  Rail- 
roads, 33  Cyc.  562.  Foreign  Attachment,  see  Attachment,  4  Cyc.  406,  460;  Gar- 
nishment, 20  Cyc.  1036.  Forfeiture,  Enforcement  in  General,  see  Forfeitures,  19 
Cyc.  1359.  Forfeiture  For  Violation  of  —  Customs  Laws,  see  Customs  Duties,  12 
Cyc.  1170:  Internal  Revenue  Laws,  see  Internal  Revenue,  22  Cyc.  1689;  Laws 
Relating  to  Intoxicating  Liquors,  see  Intoxicating  Liquors,  23  Cyc.  299.  For 
Infringement  of  Copyright,  see  Copyright,  9  Cyc.  951.  Formedon,  see  Real  Actions, 
33  Cyc.  1548.  Forthcoming  Bond,  see  Attachment,  4  Cyc.  759;  Executions,  17 
Cyc.  1228;  Replevin.  Friendly  Suit,  see  Submission  of  Controversy.  Gar- 
nishment, see  Garnishment,  20  Cyc.  969.  General  Average,  see  Shipping. 
Guardianship,  see  Guardian  and  Ward,  21  Cyc.  1;  Infants,  22  Cyc.  519,  634; 
Insane  Persons,  22  Cyc.  1120;  Spendthrifts.  Habeas  Corpus,  see  Habeas 
Corpus,  21  Cyc.  279.  Highway  Proceeding,  see  Streets  and  Highways.  Home- 
stead Exemption,  see  Homesteads,  21  Cyc.  448.  Hotchpot,  see  Descent  and 
Distribution,  14  Cyc.  174.  Impeachment,  see  Judges,  23  Cyc.  523;  Officers, 
29  Cyc.  1413.  Imprisonment,  see  Arrest,  3  Cyc.  867;  Bail,  5  Cyc.  1;  Criminal 
Law,  12  Cyc.  954;  Prisons,  32  Cyc.  312.  In  Admiralty,  see  Admiralty,  1  Cyc. 
797.  In  Bankruptcy,  see  Bankruptcy,  5  Cyc.  227.  Indemnity,  see  Indemnity, 
22  Cyc.  78.  Indictment,  see  Indictments  and  Informations,  22  Cyc.  127.  In 
Equity — Generally,  see  Equity,  16  Cyc.  1;  To  Recover  Dividend,  see  Corpora- 
tions, 10  Cyc.  567.  In  Forma  Pauperis,  see  Costs,  11  Cyc.  200.  Information  — 
As  Criminal  Accusation,  see  Indictments  and  Informations,  22  Cyc.  186;  In 
Nature  of  Quo  Warranto,  see  Quo  Warranto,  32  Cyc.  1410;  To  Enforce  Penalty 
or  Forfeiture  in  Admiralty,  see  Admiralty,  1  Cyc.  855;  To  Enforce  Penalty  or 
Forfeiture  in  Revenue  Cases,  see  Customs  Duties,  12  Cyc.  1179;  Internal 
Revenue,  22  Cyc.  1683.  In  Insolvency,  see  Insolvency,  22  Cyc.  1249.  Injunc- 
tions, see  Injunctions,  22  Cyc.  724.  In  Personam,  see  Admiralty,  1  Cyc.  867; 
Equity,  16  Cyc.  134.  Inquest  or  Inquisition  of — Coroner,  see  Coroners,  9  Cyc. 
985;  Homicide,  21  Cyc.  994;  Damages,  see  Damages,  13  Cyc.  220;  Damages  in 
Condemnation  Proceedings,  see  Eminent  Domain,  15  Cyc.  872  ;  Incapacity  From 
Drunkenness,  see  Drunkards,  14  Cyc.  1096;  Insanity,  see  Insane  Persons,  22 
Cyc.  1123.  Inquiry,  Writ  of,  see  Damages,  13  Cyc.  225.  In  Rem,  see  Admiralty, 
1  Cyc.  868;  Equity,  16  Cyc.  134;  Judgments,  23  Cyc.  1406;  Mechanics'  Liens, 
27  Cyc.  322;  Mortgages,  27  Cyc.  1512;  Vendor  and  Purchaser.  Interpleader, 
see  Interpleader,  23  Cyc.  1.  Interrogatories  to  Adverse  Party — In  Admiralty, 
see  Admiralty,  1  Cyc.  857;  In  Equity,  see  Equity,  16  Cyc.  378;  On  Examination 
Before  Trial,  see  Discovery,  14  Cyc.  352;  To  Jury,  see  Trial;  To  Witnesses  on 
Taking  Depositions,  see  Depositions,  13  Cyc.  894.  Jail  Liberties,  see  Arrest,  3 
Cyc.  963  note  47;  Executions,  17  Cyc.  1535;  Prisons,  32  Cyc.  336.  Judicial  — 
Sale,  see  Judicial  Sales,  24  Cyc.  1 ;  Separation,  see  Divorce,  14  Cyc.  556.  Legis- 
lative Divorce,  see  Divorce,  14  Cyc.  574.  Legitimation  of  Children,  see  Bastards, 
5  Cyc.  632.    Letters  Rogatory,  see  Depositions,  13  Cyc.  920.    Limitation  of 
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Liability  of  Owner  of  Vessel,  see  Admiralty,  1  Cyc.  839;  Collision,  7  Cyc.  383; 
Shipping.    Limited  Divorce,  see  Divorce,  14  Cyc.  710.    Lis  Pendens,  see  Lis 
Pendens,  25  Cyc.  1447.    Mandamus,  see  Mandamus,  26  Cyc.  125.  Mandate, 
see  Appeal  and  Error,  2  Cyc.  816;  Criminal  Law,  12  Cyc.  297;  Mandamus,  26 
Cyc.  125.    Mandatory  Injunction,  see  Injunctions,  22  Cyc.  742.  Marshaling 
Assets  or  Securities,  see  Marshaling  Assets  and  Securities,  26  Cyc.  927. 
Motion,  see  Motions,  28  Cyc.  1.    Naturalization,  see  Aliens,  2  Cyc.  110.  Ne 
'  Exeat,  see  Ne  Exeat,  29  Cyc.  382.    New  Trial,  see  New  Trial,  29  Cyc.  707. 
Notice  of  Pendency  of  Action,  see  Lis  Pendens,  25  Cyc.  447;  Process,  32  Cyc. 
412.    Of  Bondholders,  see  Corporations,  10  Cyc.  1179.    Of  Common  Law,  see 
Common  Law,  8  Cyc.  382.    Of  Defrauded  Shareholder  Against  Corporation,  see 
Corporations,  10  Cyc.  437.    Offer  of  Judgment,  see  Costs,  11  Cyc.  71 ;  Judgments, 
23  Cyc.  729.     Of  Innocent  Subscriber  to  Fraudulent  Overissue  of  Stock,  see 
Corporations,  10  Cyc.  444.    On  Contracts  of  Individuals  and  Private  Corpora- 
tions, see  Constitutional  Law,  8  Cyc.  998.    Orders  of  Court,  see  Motions,  28 
Cyc.  1.    Pardon,  see  Pardons,  29  Cyc.  1559.    Partition,  see  Partition,  30  Cyc. 
145.    Payment  Into  Court,  see  Costs,  11  Cyc.  71;  Tender.    Penal  Action,  see 
Penalties,  30  Cyc.  1343.    Perpetuation  of  Testim^ony,  see  Depositions,  13  Cyc. 
854.    Petitory  Action,  see  Real  Actions,  33  Cyc.  1541.    Physical  Examination  of 
Party,  see  Damages,  13  Cyc.  207;  Discovery,  14  Cyc.  364.   Possessory — Action, 
see  Real  Actions,  33  Cyc.  1541 ;  Warrant,  see  Possessory  Warrant,  31  Cyc.  955. 
Presentment,  see  Grand  Juries,  20  Cyc.  1335 ;  Indictments  and  Informations,  22 
Cyc.  174.  Prison  Bounds,  seeARREST,  3  Cyc.  968;  Executions,  17  Cyc.  1531 ;  Prisons, 
32  Cyc.  337.  Processioning,  see  Boundaries,  5  Cyc.  945.  Production  of  Documents, 
see  Discovery,  14  Cyc.  337 ;  Evidence,  17  Cyc.  457.    Prohibition,  see  Prohibition, 
32  Cyc.  596.  Quieting  Title,  see  Quieting  Title,  32  Cyc.  1296.  Qui  Tarn  Action,  see 
Penalties,  30  Cyc.  1346.    Quo  Warranto,  see  Quo  Warranto,  32  Cyc.  1410.  Real 
Action,  see  Real  Actions,  33  Cyc.  1541.    Receiver,  see  Receivers,  ante,  p.  1.  Rec- 
ordari,  see  Justices  of  the  Peace,  24  Cyc.  762.  Recoupment,  see  Recoupment,  Set- 
Off,  And  Counter-Claim,  ante,  p.  618.    Redelivery,  see  Attachment,  4  Cyc.  666; 
Executions,  17  Cyc.  1124;  Replevin.    Redemption,  see  Chattel  Mortgages,  7 
Cyc.  83;  Executions,  17  Cyc.  1324;  Judicial  Sales,  24  Cyc.  68;  Mechanics'  Liens, 
27  Cyc.  450;  Mortgages,  27  Cyc.  1799;  Pledges,  28  Cyc.  857;  Taxation.  Red- 
hibitory Action,  see  Sales  ;  Vendor  and  Purchaser.    Reference,  see  References, 
ante,  p.  770,    Reformation  of  Instrument,  see  Reformation  of  Instruments,  ante, 
p.  899.    Removal  of  Cause,  see  Removal  of  Causes,  yost,  p.  121 1 ;  Removal  of  Cloud 
From  Title,  see  Quieting  Title,  32  Cyc.  1314.    Replevin,  see  Replevin.  Report 
and  Case-Made  For  Review  on  Appeal,  see  Appeal  and  Error,  3  Cyc.  74.  Reprieve, 
see  Pardons,  29  Cyc.  1561.    Rescission  of  Contracts  or  Conveyances,  see  Cancella- 
tion OF  Instruments,  6  Cyc.  283;  Contracts,  9  Cyc.  433;  Deeds,  13  Cyc.  722; 
Fire  Insurance,  19  Cyc.  651;  Life  Insurance,  25  Cyc.  788;  Mutual  Benefit 
Insurance,  28  Cyc.  92;  Sales;  Vendor  and  Purchaser.    Restitution  —  Of 
Real  Property  to  Owner  or  Occupant,  see  Forcible  Entry  and  Detainer,  19 
Cyc.  1122;  Landlord  and  Tenant,  24  Cyc.  1391;  On  Reversal  on  Appeal  or  Writ 
of  Error,  see  Appeal  and  Error,  3  Cyc.  362;  On  Reversal  on  Certiorari,  see 
Certiorari,  6  Cyc.  836.    Retaxation  of  Costs,  see  Costs,  11  Cyc.  170.    Review  — 
Of  Judgment  or  Other  Decision  or  Ruling  on  Appeal  or  Writ  of  Error,  see  Appeal 
AND  Error,  2  Cyc.  538;  On  Bill  of  Review  or  Other  Equitable  Proceeding,  see 
Equity,  16  Cyc.  517;  Judgments,  23  Cyc.  1054;  On  Motion  in  Same  Court,  see 
Judgments,  23  Cyc.  886;  New  Trial,  29  Cyc.  707;  On  AVrit  of  Audita  Querela, 
see  Audita  Querela,  4  Cyc.  1058;  On  Writ  of  Certiorari,  see  Certiorari,  6 
Cyc.  830;  On  Writ  of  Review,  or  Petition,  or  Action  For  Review,  see  Review. 
Revival  —  Of  Judgment,  see  Judgments,  23  Cyc.  1436 ;  On  Abatement  of  Cause, 
see  Abatement  and  Revival,  1  Cyc.  82.    Revivor  in  Equity,  see  Equity,  16  Cyc. 
363.    Rights  of  Annuitants,  see  Annuities,  2  Cyc.  469.    Right,  Writ  of,  see  Real 
Actions,  33  Cyc.  1541.    Rules  to  Show  Cause,  see  Motions,  28  Cyc.  10.  Salvage, 
see  Salvage.    Scire  Facias,  see  Scire  Facias;  also  Bail,  5  Cyc.  139;  Judgments. 
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23  Cyc.  1448;  Mortgages,  27  Cyc.  1514;  Recognizances,  ante,  p.  562.  Search 
Warrant,  see  Searches  and  Seizures;  also  Intoxicating  Liquors,  23  Cyc.  87. 
Seizure,  see  Searches  and  Seizures;  also  Customs  Duties,  12  Cyc.  1176;  For- 
feitures, 19  Cyc.  1359;  Internal  Revenue,  22  Cyc.  1684;  Intoxicating  Liquors, 

23  Cyc.  87.  Self-Defense  or  Defense  of  Another  or  of  Propert}^,  see  Assault  and 
Battery,  3  Cyc.  1070,  1073;  Homicide,  21  Cyc.  791.  Sequestration,  see  Seques- 
tration. Set-Off,  see  Recoupment,  Set-Off,  and  Counter-Claim,  ante,  p.  618, 
Specific  Performance,  see  Specific  Performance.  Statutes  With  Respect  to,  see* 
Constitutional  Law,  8  Cyc.  822.  Statutory,  see  Actions,  1  Cyc.  706;  Statutes.  . 
Stoppage  In  Transitu,  see  Sales.  Submission  to  —  Arbitrators  or  Referees,  see 
Arbitration  and  Award,  3  Cyc.  588;  Court,  see  Submission  of  Controversy. 
Subrogation,  see  Subrogation.  Substitution  of  Parties  in  Action,  see  Inter- 
pleader, 23  Cyc.  1;  Sheriffs  and  Constables.  Suit,  see  Actions,  1  Cyc.  634; 
Admiralty,  1  Cyc.  809;  Equity,  16  Cyc.  1.  Summary  Proceedings  —  For  Col- 
lection of  Taxes  and  Assessments,  see  Municipal  Corporations,  28  Cyc.  1224; 
Taxation;  For  Recovery  of  Costs,  see  Costs,  11  Cyc.  254;  For  Recovery  of  Pos- 
session of  Demised  Premises  by  Landlord,  see  Landlord  and  Tenant,  24  Cyc. 
1406;  On  Bonds  or  Recognizances,  see  Appeal  and  Error,  2  Cyc.  961;  Attach- 
ment, 4  Cyc.  701;  Certiorari,  6  Cyc.  843;  Criminal  Law,  12  Cyc.  948;  Execu- 
tors AND  Administrators,  18  Cyc.  1279;  Garnishment,  19  Cyc.  1151;  Guardian 
and  Ward,  21  Cyc.  240;  Injunctions,  22  Cyc.  1039;  Recognizances,  ante,  p.  536; 
Replevin  ;  To  Enforce  Contribution  Among  Cosureties,  see  Principal  and  Surety, 
32  Cyc.  294 ;  To  Enforce  Liability  of  Principal  to  Surety,  see  Principal  and  Surety, 
32  Cyc.  238;  To  Enforce  Lien  of  Landlord,  see  Landlord  and  Tenant,  24  Cyc. 
1276;  To  Enforce  Right  of  Exemption,  see  Exemptions,  18  Cyc.  1487;  Home- 
steads, 21  Cyc.  633;  To  Punish  Contempt,  see  Contempt,  9  Cyc.  33.  Summary 
Remedies  of  Client,  see  Attorney  and  Client,  4  Cyc.  975.  Supersedeas,  see 
Supersedeas;  also  Appeal  and  Error,  2  Cyc.  836;  Certiorari,  6  Cyc.  800; 
Criminal  Law,  12  Cyc.  830;  Executions,  17  Cyc.  1135.  Supplementary  Pro- 
ceedings on  Execution  Against  Property,  see  Executions,  17  Cyc.  1402.  Sur- 
charge of  Account,  see  Accounts  and  Accounting,  1  Cyc.  459.  Surrender  by  — 
Bail,  of  Principal,  see  Bail,  5  Cyc.  44,  126;  Tenant  of  Demised  Premises,  see 
Landlord  and  Tenant,  24  Cyc.  1366.  Survey  of  Boundaries,  see  Boundaries, 
5  Cyc.  944.  Taxation  of  Costs,  see  Costs,  11  Cyc.  154.  Tax-Sale,  see  Taxation. 
Tender,  see  Tender.  To  Collect  Labor  Debts,"  see  Corporations,  10  Cyc.  692. 
To  Restore  Expelled  Corporation  Director,  see  Corporations,  10  Cyc.  747.  Tres- 
pass—  In  General,  see  Trespass;  To  Try  Title,  se^  Trespass  to  Try  Title. 
Trial  of  —  Right  to  Property  Levied  on,  see  Attachment,  4  Cyc.  724;  Execu- 
tions, 17  Cyc.  1190;  Tax  Title,  see  Taxation.  Trover,  see  Trover  and  Con- 
version. Trustee  Process,  see  Garnishment,  20  Cyc.  978.  Unlawful  Detainer, 
see  Forcible  Entry  and  Detainer,  19  Cyc.  1108;  Landlord  and  Tenant,, 

24  Cyc.  1394.  Vested  Right  in,  see  Constitutional  Law,  8  Cyc.  916.  Warning 
Order,  see  Process,  32  Cyc.  481  note  44.) 

Remedy  over.  A  person  who  is  primarily  liable  or  responsible,  but  who, 
in  turn,  can  demand  indemnification  from  another,  who  is  responsible  to  him, 
is  said  to  have  a  remedy  over."  ^"^  (Remedy  Over:  Against  Person  Primarily 
Liable,  In  General,  see  Indemnity,  22  Cyc.  78.  Of  Insurer  Against  Person 
Causing  Loss,  see  Fire  Insurance,  19  Cyc.  893;  Life  Insurance,  25  Cyc.  903; 
Marine  Insurance,  26  Cyc.  710.  Of  Surety  Against  Principal,  see  Principal 
and  Surety,  32  Cyc.  250.  Right  of  Contribution  Among  Debtors  Jointly 
Liable  —  In  General,  see  Contribution,  9  Cyc.  794,  804 ;  Officers  and  Stock- 
Holders  of  Corporation,  see  Corporations,  10  Cyc.  897;  Sureties,  see  Principal 
AND  Surety,  32  Cyc.  276.  Substitution  of  Third  Person  Paying  Debt  to  Rights 
of  Creditor  Against  Debtor,  see  Subrogation.) 


42.  Black  L.  Diet.  Iciting  2  Black  Jud. 
§  575],  where  it  is  said:  "For  example,  a 
city  being  compelled  to  pay  for  injuries 
caused    by    a    defect   in    the    highway,  has 


a  '  remedy  over '  against  the  person  whose 
act  or  negligence  caused  the  defect,  and 
such  person  is  said  to  be  '  liable  over  '  to  the 
city." 
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Remembrance.    A  term  sometimes  used  in  wills/^ 
Remise.    See  Release,  ante,  p.  1111. 

Remission.  A  release  of  a  debt;  at  common  law  the  act  by  which  a  for- 
feiture or  penalty  is  forgiven.^*  (Remission:  Effect  of,  see  Bail,  5  Cyc.  136. 
Of  Costs  —  Improperly  Taxed,  see  Ejectment,  15  Cyc.  200;  In  Criminal  Case,  see 
Costs,  1 1  Cyc.  269  note  27.  Of  Debt,  see  Release,  ante,  p.  1 1 1 1 .  Of  Excess  of  Dam- 
ages, see  Damages,  13  Cyc.  134.  Of  Fine  —  In  General,  see  Pardons,  29  Cyc.  1568 ; 
By  Building  and  Loan  Society,  see  Building  and  Loan  Societies,  6  Cyc.  136. 
Of  Forfeiture  —  In  General,  see  Forfeitures,  19  Cyc.  1365;  For  Violation  of 
Customs  Laws,  see  Customs  Duties,  12  Cyc.  1188;  Of  Bail-Bond,  see  Bail,  5 
Cyc.  131.  Of  Part  of  Demand  to  Confer  Jurisdiction  —  In  General,  see  Courts,. 
11  Cyc.  781;  Injustice's  Court,  see  Justices  of  the  Peace,  24  Cyc,  474;  On  Appeal 
or  Other  Proceedings  For  Review,  see  Appeal  and  Error,  2  Cyc.  575,  3  Cyc.  478; 
Justices  of  the  Peace,  24  Cyc.  648.  Of  Penalty  —  In  General,  see  Penalties, 
30  Cyc.  1341;  For  Violation  of  Revenue  Laws,  see  Internal  Revenue,  22  Cyc. 
1693.  Pardon  and  Effect  as  Remission  of  Fine,  Penalty,  or  Forfeiture,  see  Par- 
dons, 29  Cyc.  1556.    See  also  Cross-References  under  Remittitur.) 

REMISSIUS  IMPERANTI  melius  PARETUR.  a  maxim  meaning  One  com- 
manding not  too  strictly  is  better  obeyed." 

Remissness.  A  term,  as  used  in  a  contract  b}^  a  telegraph  company  exempt- 
ing it  from  liability  for  any  delay,  error,  or  remissness,  implies  a  sending  or  deliv- 
ering of  the  message,  but  in  a  tardy,  negligent,  or  careless  manner.^® 

Remit.  To  forgive,  to  pardon,  to  release  from  punishment  or  penalty;  to 
send  back;     to  transmit,  forward,  or  send.**^    (See  Remittitur.) 

Remittance.  Money  sent  by  one  person  to  another  either  in  specie,  bill  of 
exchange,  check,  or  otherwise. (Remittance:  By  Mail  as  Payment,  see  Pay- 
ment, 30  Cyc.  1186.) 

Remitted,  a  word,  as  applicable  to  a  crime,  which  has  been  said  to  mean 
pardoned.^^    (See  Pardons,  29  Cyc.  1558.) 

Remitter,  a  word,  which  when  technically  used,  refers  to  a  person  pro- 
curing a  foreign  bill  of  exchange.^^    (See  Commercial  Paper,  7  Cyc.  527.) 

Remittitur.    See  Remittitur  Damna;  Remittitur  of  Record. 

Remittitur  damna.  An  entry  made  on  record,  in  cases  where  a  jury  has 
given  greater  damages  than  a  plaintiff  has  declared  for.^^  (Remittitur  Damna: 
As  Cure  of  Errors,  see  Appeal  and  Error,  3  Cyc.  435.  Authority  of  Attorney 
to  Enter,  see  Attorney  and  Client,  4  Cyc.  941.  Entry  of  Upon  Excessive 
Verdict  Rendered,  see  Juries,  24  Cyc.  191  note  14.  Of  Damages  or  Part  of 
Recovery  —  In  General,  see  Damages,  13  Cyc.  252;  Judgments,  23  Cyc.  786 
note  51;  As  Affecting  Excessive  Verdict,  see  Appeal  and  Error,  3  Cyc.  382; 
As  Affecting  Jurisdictional  Amount  of  Appellate  Court,  see  Appeal  and  Error, 
2  Cyc.  575;  As  Affecting  Right  to  Costs  on  Appeal,  see  Costs,  11  Cyc.  215;  As 


43.  Bubb  V.  Yelvertoii,  L.  R.  13  Eq.  131, 
132,  20  Wkly.  Rep.  164.  See  also  Read  v. 
Devaynes,  3  Bro.  Ch.  95,  29  Eng.  Reprint  429 ; 
Burgess  v.  Burgess,  1  Coll.  367,  6  Jur.  660,  28 
Eng.  Ch.  367,  63  Eng.  Reprint  458. 

44.  Black  L.  Diet. 

Distinguished  from  "  pardon  "  see  U.  S.  v. 
Morris,  26  Fed.  Cas.  No.  15,816,  1  Paine  209, 
237. 

45.  Peloubet  Leg.  Max.  [ct/wif/ 3  Inst.  233]. 

46.  Baldwin  v.  U.  S.  Telegraph  Co.,  54 
Barb.  (N.  Y.)  505,  515,  6  Abb.  Pr.  N.  S.  405. 

47.  Cook  V.  Middlesex  County,  26  N.  J.  L. 
326,  328. 

48.  (Jolvin  \\  U.  S.  Mutual  Ace.  Assoc.,  66 
Hun  (N.  Y.)  543,  545,  21  N.  Y.  Suppl.  734. 

49.  Hollowell  Virginia  L.  Ins.  Co.,  126 
N,  C.  398,  402.  35  S.  E.  616. 


To  remit  a  cause  is  to  send  it  back  to  the 
same  court  from  which  it  has  been  removed 
by  appeal  or  otherwise,  for  the  purpose  of  re- 
trying the  cause  when  judgment  has  been  re- 
versed, or  of  issuing  execution  wlion  it  has  been 
affirmed.    Irvine  r,  Marshall.  3  ^Minn.  72,  76. 

50.  Black  L.  Diet. 

51.  Webster  Diet,  \_quotcd  in  Gibson  r. 
People,  5  Hun  (N.  Y.)  542,  543]. 

52.  Boston  Steel,  etc.,  Co.  i\  Steuer,  183 
Mass,  140,  144,  66  N.  E.  646,  97  Am.  St.  Rep. 
426. 

53.  Black  L.  Diet.  Icxihxg  2  Tidd  Pr. 
8961. 

Of  the  nature  of  a  discontinuance  and  is 
goA'erned  by  tlie  same  rules.  Onvden  r. 
Louisville,  etc.,  R.  Co.,  39  La.  Ann.  269,  271, 
1  So.  792. 
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Condition  of  Refusing  New  Trial,  see  New  Trial,  29  Cyc.  1021;  As  Ground  For 
Affirmance  by  Appellate  Court,  see  Appeal  and  Error,  2  Cyc.  937  note  14; 
Scope  and  Extent  of  Review  on  Appeal  From  Judgment  After  Remittitur,  see 
Appeal  and  Error,  3  Cyc.  220.  Of  Pact  of  Demand  to  Confer  Jurisdiction,  see 
Courts,  11  Cyc.  781;  also  Appeal  and  Error,  2  Cyc.  650  note  68;  Justices  of 
THE  Peace,  24  Cyc.  649  note  53,  761  note  3.  On  Assumpsit,  see  Assumpsit,  Action 
of,  4  Cyc.  360  note  32.    See  also  Remittitur  of  Record.) 

Remittitur  of  record.  The  returning  or  sending  back  by  a  court  of 
appeal  of  the  record  and  proceedings  in  a  cause,  after  its  decision  thereon,  to  the 
court  whence  the  appeal  came,  in  order  that  the  cause  may  be  tried  anew,  (where 
it  is  so  ordered,)  or  that  judgment  may  be  entered  in  accordance  with  the  decision 
on  appeal,  or  execution  be  issued,  or  any  other  necessary  action  be  taken  in  the 
court  below.^*    (See  Appeal  and  Error,  2  Cyc.  1031  note  4;  3  Cyc.  478.) 

Remnants  and  SURPLUSSES.  a  technical  term,  said  to  mean  the  remainder 
of  the  proceeds  from,  the  sale  of  ships  to  satisfy  claims  for  seamen's  wages,  for 
bottomry  bonds,  for  salvage  services,  and  for  supplies  of  material-men,  after  the 
satisfaction  of  such  claims. 

Remonstrance.  Expostulation;  showing  of  reasons  against  something  pro- 
posed; a  representation  made  to  a  court  or  legislative  body  wherein  certain  per- 
sons unite  in  urging  that  a  contemplated  measure  be  not  adopted  or  passed. 
(Remonstrance :  Against  —  Annexation  of  Territory  to  Municipality,  see  Munic- 
ipal Corporations,  28  Cyc.  188,  205;  Establishment  of  Drain,  see  Drains,  14 
Cyc.  1036;  Establishment  of  Highway,  see  Streets  and  Highways;  Grant  of 
Liquor  License,  see  Intoxicating  Liquors,  23  Cyc.  129;  Location  of  Schoolhouse, 
see  Schools  and  School-Districts;  Public  Improvements,  see  Municipal  Cor- 
porations, 28  Cyc.  989;  Removal  of  County-Seat,  see  Counties,  11  Cyc.  372; 
Use  of  Highway  For  Railroad  Right  of  Way,  see  Railroads,  33  Cyc.  198. 
Vacation  of  Highway,  see  Streets  and  Highways.) 

Remonstrate.  To  present  and  urge  reasons  in  opposition  to  an  act,  measure, 
or  any  course  of  proceeding. (See  Remonstrance.) 

Remote.    Removed.^^    (See  Customs  Duties,  12  Cyc.  1125.) 

Remote  cause.  A  cause  the  connection  between  which  and  the  effect  is 
uncertain,  vague,  or  indeterminate ;  ""'-^  improbable  cause;  ^'^  one  which  is  incon- 
clusive in  reasoning,  because  from  it  no  certain  conclusion  can  be  legitimately 
drawn;  that  cause  of  which  some  indefinite  force  merely  took  advantage  to 
accomplish  something  not  the  probable  or  natural  effect  thereof;  ®^  that  which 


54.  Black  L.  Diet. 

The  filing  and  docketing  of  a  transcript  of 

a  judgment  of  the  supreme  court  in  any 
county  of  the  state,  for  the  purpose  of  issuing 
an  execution,  is  not  a  remittitur,  under  su- 
preme court  rule  29.  La  Crosse,  etc.,  Packet 
Co.  V.  Reynolds,  12  Minn.  213,  215. 

55.  China  Mut.  Ins.  Co.  f.  Force,  142  N.  Y. 
90,  99,  36  N.  E.  874,  40  Am.  St.  Rep.  576. 

56.  Black  L.  Diet. 

Within  the  meaning  of  the  liquor  license 
law,  is  one  "  for  or  against  a  single  or  par- 
ticular application."  In  re  Mercer  County 
License  Applications,  3  Pa.  Co.  Ct.  43,  45. 

57.  Webster  Diet,  [quoted  in  Girvin  v. 
Simon,  127  Cal.  491,  494,  59  Pac.  945]. 

58.  Webster  Diet,  {quoted  in  Pennsylvania 
R.  Co.  V.  Kerr,  62  Pa.  St.  353,  366,  1  Am. 
Rep.  431]. 

.  As  used  in  Tariff  Act  of  1883,  in  enumerat- 
ing wools  of  the  first  class  as  "  wools  of 
merino  blood,  near  or  remote,"  means  within 
the  limit  of  merino  blood  requisite  to  char- 
acterize the  wool  as  possessing  merino  quali- 
ties and  adding  to  its  value.  U.  S.  v.  Midg- 
ley,  42  Fed.  668,  6C9. 


59.  Seifter  v.  Brooklyn  Heights  R.  Co.,  169 
N.  Y.  254,  259,  62  N.  E.  349;  Laidlaw  v. 
Sage,  158  N.  Y.  73,  99,  52  N.  E.  679,  44 
L.  R.  A.  216. 

60.  Missouri  Malleable  Iron  Co.  v.  Dillon, 
206  111.  145,  157,  69  N.  E.  12;  Armour  v. 
Golkowska,  202  111.  144.  148,  66  N.  E.  1037; 
Wriglit  f.  Illinois  Cent.  R.  Co.,  119  111.  App. 
132.  135;  Cavanaugh  v.  Centerville  Block 
Coal  Co.,  131  Iowa  700,  707,  109  N.  W.  303, 
7  L.  R.  A.  N.  S.  907:  Stephenson  v.  Corder, 
71  Kan.  475,  479,  80  Pac.  938,  114  Am.  St. 
Rep.  500,  69  L.  R.  A.  246. 

61.  Seifter  v.  Brooklyn  Heights  R.  Co., 
169  N.  Y.  254,  259.  62  N.  E.  349 ;  Laidlaw  v. 
Sage,  158  N.  Y.  73,  99,  52  N.  E.  679,  44 
L.  R.  A.  216;  McGovern  v.  Degnon-McLean 
Contracting  Co.,  120  X.  Y.  App.  Div.  524, 
527,  105  N.  Y.  Suppl.  408;  Hoey  v.  Metro- 
politan R.  Co.,  70  N.  Y.  App.  Div.  60,  63,  74 
N.  Y.  Suppl.  1113;  Marks  v.  Rochester  R. 
Co.,  41  N.  Y.  App.  Div.  66,  76,  58  N.  Y. 
Suppl.  210. 

62.  Mallen  r.  Waldowski,  203  111.  87,  90 
67  K  E.  409;  Atchison,  etc.,  R.  Co.  V. 
Dickens,  7  Indian  Terr.  16,  103  S.  W.  750, 
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may  have  happened,  and  yet  no  injury  have  occurred  notwithstanding  that  no 
injury  could  have  occurred  if  it  had  not  happened. (Remote  Cause:  Conse- 
quences of  Injury  and  Effect  on  Right  to  Compensatory  Damages,  see  Damages, 
13  Cyc.  25,  35.  Of  Injury,  see  Negligence,  29  Cyc.  490.  Of  Loss,  Death,  or 
Injury  as  AppHed  to  Insurance,  see  Accident  Insurance,  1  Cyc.  273;  Marine 
Insurance,  26  Cyc.  725.) 

Remote  damages.  Such  as  are  the  unusual  and  unexpected  result,  not 
reasonably  to  be  anticipated  from  an  accidental  or  unusual  combination  of  cir- 
cumstances —  a  result  beyond  and  over  which  the  neghgent  party  has  no  control.  °* 
(See  Damages,  13  Cyc.  25,  35.) 

Remoteness  of  evidence.  When  the  fact  or  facts  proposed  to  be  estab- 
lished as  a  foundation  from  which  indirect  evidence  may  be  drawn,  by  way  of 
inference,  have  not  a  visible,  plain,  or  necessary  connection  with  the  proposition 
eventually  to  be  proved,  such  evidence  is  rejected  for  remoteness."  (Remote- 
ness of  Evidence:  In  Actions  For  Malicious  Prosecution,  see  Malicious  Prose- 
cution, 26  Cyc.  88.  In  Civil  Action,  see  Evidence,  16  Cyc.  1113.  In  Criminal 
Prosecution,  see  Criminal  Law,  12  Cyc.  390.  In  Prosecution  For  Homicide,  see 
Homicide,  21  Cyc.  930.) 

REMOTO  IMPEDIMENTO,  actio  EMESGIT.  a  maxim  meaning  "  The  obstacle 
being  removed,  the  right  of  action  emerges." 

Removable.    Admitting  of,  hable  to  or  intended  for  removal. 

Removal.  The  act  of  removing,  or  the  state  of  being  removed. (Removal : 
From  Domicile  or  Residence  —  In  General,  see  Domicile,  14  Cyc.  855 ;  As  Affecting 
Right  to  Exemptions,  see  Exemptions,  18  Cyc.  1459.  From  Homestead,  see 
Homesteads,  21  Cyc.  599,  605,  621.  From  State,  Effect  on  Limitations,  see 
Limitations  of  Actions,  25  Cyc.  1228.  From  State  or  District  as  Creating 
Vacancy  in  Office,  see  Officers,  29  Cyc.  1377,  1400.  Of  Appointee  by  County 
Board,  see  Counties,  11  Cyc.  404.  Of  Assignee  —  For  Benefit  of  Creditors,  see 
Assignments  For  Benefit  of  Creditors,  4  Cyc.  230;  In  Bankruptcy,  see  Bank- 
ruptcy, 5  Cyc.  338;  In  Insolvency,  see  Insolvency,  22  Cyc.  1279.  Of  Building 
as  Extinguishing  Mechanic's  Lien,  see  Mechanics'  Liens,  27  Cyc.  287.  Of 
Building  —  Mechanics'  Liens  For,  see  Mechanics'  Liens,  27  Cyc.  36;  On  Mort- 
gaged Premises,  see  Mortgages,  27  Cyc.  1145.  Of  Causes,  see  Removal  op 
Causes,  yosi,  p.  1211.  Of  Cloud  on  Title,  see  Quieting  Title,  32  Cyc.  1296.  Of 
Commissioner  to  Sell  Land,  see  Judicial  Sales,  24  Cyc.  13.  Of  Corporate  Officer, 
In  General,  see  Corporations,  10  Cyc.  935.  Of  County  Officer,  see  Counties,  11 
Cyc.  426.  Of  County-Seat — ^  In  General,  see  Counties,  11  Cyc.  369;  As  Subject 
of  Protection  and  Relief  by  Injunction,  see  Injunctions,  22  Cyc.  882.  Of  Court 
Attendant,  see  Courts,  11  Cyc.  724.  Of  Court  Stenographer,  see  Courts,  11 
Cyc.  722.  Of  Crops  —  In  General,  see  Crops,  12  Cyc.  981 ;  On  Leased  Premises, 
see  Landlord  and  Tenant,  24  Cyc.  1473.  Of  Disability  of  —  Coverture,  see 
Husband  and  Wife,  21  Cyc.  1306;  Infant,  see  Infants,  22  Cyc.  516.  Of  Dis- 
qualification of  —  Judge,  see  Judges,  23  Cyc.  598;  Juror,  see  Juries,  24  Cyc.  199. 
Of  Executor  or  Administrator,  see  Executors  and  Administrators,  18  Cyc. 


755 ;  Goodlander  Mill  Co.  v.  Standard  Oil  Co., 
63  Fed.  400,  405,  11  C.  C.  A.  253,  27  L.  E.  A. 
583. 

63.  Troy  r.  Cape  Fear,  etc.,  R.  Co.,  99 
N.  C.  298,"  306,  6  S.  E.  77,  6  Am.  St.  Rep.  521. 

In  the  law  of  negligence  it  has  been  said 
not  to  mean  remote  in  point  of  time,  but 
merely  in  connection  with  the  primary  cause. 
Maryland  Steel  Co.  v.  Marney,  88  Md.  482, 
42  At].  60,  71  Am.  St.  Rep.  441,  42  L.  R.  A.  842. 

Term  said  not  to  be  capable  of  abstract 
definition  see  Cleveland  r.  Bangor,  87  Me. 
259,  268,  32  Atl.  892,  47  Am.  St.^Rep.  326. 

64.  Champion  Chemical  Works  v.  Postal 
Tel.-Cable  Co.,  123  111.  App.  20,  24. 


65.  Black  L.  Diet,  [citing  2  ^Miarton  Ev. 
§  1226  note]. 

66.  Morgan  Leg.  Max.  [citing  Tray.  535]. 

67.  Standard  Diet. 

"Removable  fastening"  as  used  in  an  ap- 
plication for  a  patent  consisting  of  a  con- 
trivance for  attaching  a  metallic  top  to  a 
lantern  by  a  "  removable  fastening "  or 
"  spring-catch  "  covers  "  every  conceivable  de- 
vice applicahlo  to  lantiMMis  and  adaplod  to 
connect  one  cnlgo  of  tlie  lid  llio  toj)  of 

the  lantern  or  guard  or  to  disconnect  it." 
Adams  r.  Bidlaire  Stamping  Co.,  141  U.  S. 
539,  540,  12  S.  Ct.  66.  35  L.  ed.  849. 

68.  Webster  Int.  Diet. 
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159.  Of  Fences,  see  Fences,  19  Cyc.  480.  Of  Fixture,  see  Fixtures,  19  Cyc. 
1067.  Of  Guardian,  see  Guardian  and  Ward,  21  Cyc.  237;  Insane  Persons, 
22  Cyc.  1145.  Of  Guardian  Ad  Litem  or  Next  Friend  of  Infant,  see  Infants,  22 
Cyc.  670.  Of  Hospital  Officer,  see  Hospitals,  21  Cyc.  1108.  Of  Husband  as 
Trustee  For  Wife,  and  Her  Rights  Thereupon,  see  Husband  and  Wife,  21  Cyc. 
1413.  Of  Ice  and  Snow,  see  Municipal  Corporations,  28  Cyc.  856.  Of  Improve- 
ments—  In  General,  see  Improvements,  22  Cyc.  9;  By  Tenant,  see  Landlord 
AND  Tenant,  24  Cyc.  110.  Of  Internal  Revenue  Officer,  see  Internal  Revenue, 
22  Cyc.  1665.  Of  Joint  Executor  of  Power,  see  Powers,  31  Cyc.  1110.  Of  Maker 
or  Accepter  of  Commercial  Paper,  see  Commercial  Paper,  7  Cyc.  1113.  Of 
Member  of  County  Board,  see  Counties,  11  Cyc.  385.  Of  Mortgaged  Property, 
see  Chattel  Mortgages,  6  Cyc.  1088.  Of  National  Bank  Officer,  see  Banks 
and  Banking,  5  Cyc.  578.  Of  Obstructions  of  —  Easement,  see  Easements, 
14  Cyc.  1214;  Na>vigable  Stream,  sec  Navigable  Waters,  29  Cyc.  303,  311; 
Street  or  Highway,  see  Streets  and  Highw^ays.  Of  Officer,  see  Officers,  29 
Cyc.  1406.  Of  Particular  Classes  of  Officers  —  In  General,  see  Clerks  of  Courts, 
7  Cyc.  204;  Judges,  23  Cyc.  522;  Justices  of  the  Peace,  24  Cyc.  413;  Notaries, 

29  Cyc.  1074;  Officers,  29  Cyc.  1406;  Prosecuting  and  District  Attorneys,  32 
Cyc.  693 ;  Registers  of  Deeds,  ante,  p.  1019;  Sheriffs  and  Constables  ;  Building 
Inspector,  see  Municipal  Corporations,  28  Cyc.  539;  Court  Officer,  see  Courts,  11 
Cyc.  722 ;  Fireman  or  Fire  Commissioner,  see  Municipal  Corporations,  28  Cyc.  545 ; 
Health  Officer,  see  Municipal  Corporations,  28  Cyc.  537;  Highway  Officer,  see 
Streets  and  Highways;  Municipal  Officer  in  General,  see  Municipal  Corpora- 
tions, 28  Cyc.  432;  Policeman,  see  Municipal  Corporations,  28  Cyc.  487;  Prison 
Officer,  see  Prisons,  32  Cyc.  319;  Railroad  Commissioner,  see  Railroads,  33  Cyc. 
49 ;  Referee,  see  References,  ante,  p.  809 ;  State  Officer,  see  States;  United  States 
Officer,  see  United  States.  Of  Party- Wall,  see  Party-Walls,  30  Cyc.  781.  Of  Pas- 
senger From  Railroad  Train,  see  Carriers,  6  Cyc.  549.    Of  Pauper,  see  Paupers, 

30  Cyc.  1111.  Of  Property  or  Goods  —  As  Affecting  Insurance,  see  Fire  Insur- 
ance, 19  Cyc.  665;  As  Affecting  Landlord's  Lien,  see  Landlord  and  Tenant,  24 
Cyc.  1245,  1258;  As  Affecting  Right  to  Distrain,  see  Landlord  and  Tenant, 
24  Cyc.  1284;  As  Ground  of  Attachment,  see  Attachment,  4  Cyc.  436;  By  Guar- 
dian, see  Guardian  and  Ward,  21  Cyc.  54;  By  Mortgagor,  see  Chattel  Mort- 
gages, 6  Cyc.  1025;  By  Tenant  as  Giving  Right  of  Immediate  Distress,  see  Land- 
lord AND  Tenant,  24  Cyc.  1284;  Duty  of  Consignee  to  Remove,  see  Carriers, 
6  Cyc.  447;  Injunction  Against,  see  Injunctions,  22  Cyc.  824;  Subject  to  Lien, 
see  Liens,  25  Cyc.  680.  Of  Pubhc  —  Bridge,  see  Bridges,  5  Cyc.  1064;  Notice, 
see  Notice,  29  Cyc.  1126.  Of  Pubfic  Officer  —  In  General,  see  Officers,  29 
Cyc.  1406;  Executive  Power,  see  Constitutional  Law,  8  Cyc.  857;  Mandamus 
to  Procure,  see  Mandamus,  26  Cyc.  255;  Quo  Warranto  to  Procure,  see  Quo 
Warranto,  32  Cyc.  1424.  Of  Railroad  Crossing,  see  Railroads,  33  Cyc.  290. 
Of  Railroad  Station,  see  Railroads,  33  Cyc.  142.  Of  Receiver  —  In  General,  see 
Receivers,  ante,  pp.  158,  174;  Of  Railroad,  see  Railroads,  33  Cyc.  621.  Of 
Record,  see  Records.  Of  Support  —  By  Adjoining  Landowner,  see  Adjoining 
Landowners,  1  Cyc.  782;  In  Mines,  Liability  For  Injuries,  see  Mines  and 
Minerals,  27  Cyc.  787.  Of  Teacher,  see  Schools  and  School-Districts.  Of 
Timber  From  Pubfic  Lands,  see  Public  Lands,  32  Cyc.  778.  Of  Trespasser  — 
From  Indian  Reservation,  see  Indians,  22  Cyc.  141 ;  From  Railroad  Train, 
see  Carriers,  6  Cyc.  545.  Of  Trustee  —  In  General,  see  Trusts  ;  Under  Mort- 
gages Executed  by  Railroad  Company,  see  Railroads,  33  Cyc.  507.  To  Another 
Justice  or  Jurisdiction,  see  Criminal  Law,  12  Cyc.  304.) 


REMOVAL  OF  CAUSES 

By  Roger  Foster^ 

I.  Purpose,   constitutionality,  History,  and   limitations  of 
Right  of  Removal,  1215 

A.  Purpose  and  Constitutionality  of  Right  of  Removal,  1215 

B.  History  of  Right  of  Removal,  1216 

C.  Limitations  of  Right  of  Removal,  1217 

1.  Power  of  States,  1217 

2.  Waiver  of  Right  of  Removal,  1218 

■  3.  Assignments  Which  Prevent  Removal,  1219 

IL  Controversies  Which  Are  the  Subject  of  Removal,  1219 

A.  Statutory  Provisions  Concerning  Removal,  1219 

1.  Judiciary  Act  of  1887  as  Amended  in  1888,  1219 

■  2.  Unamended  Sections  of  Judiciary  Act  of  March  3,  1875,  1221 

3.  Statutes  Authorizing  Removal  of  Civil  Rights  Cases,  1223 

4.  Statutes  Authorizing  Removal  of  Proceedings  Against  Revenue 

Officers  and  Other  Persons,  Whose  Defense  Is  Based  Upon  a 
Revenue  Law,  1224 

5.  Clause  in  Appropriation  Law  of  March  3,  1875,  Authorizing 

Removal  of  Actions  Against  Officers  of  a  House  of  Congress,  1224 

B.  Nature  of  Cases  Which  Are  the  Subject  of  Rem^oval,  1225 

1.  In  General,  1225 

2.  Criminal  Proceedings  and  Proceedings  in  Their  Nature  Crim- 

inal, 1225 

3.  Mandamus,  1226 

4.  Quo  Warranto,  1226 

5.  Habeas  Corpus,  1226 

6.  Probate  Proceedings,  1226 

7.  Proceedings  For  Administration  of  a  Decedent's  Assets,  1227 

8.  Divorce  Suits,  1227 

9.  Condemnatio7i  Proceedings,  1227 

10.  Assessments  and  Tax  Proceedings,  1228 

11.  County  Claims,  1228 

12.  Creditors'  Bills,  1228 

13.  Ancillary  Litigation,  1229 

14.  Where  State  Courts  Have  No  Jurisdiction,  1230 

III.  Value  of  matter  in  Dispute,  1230 

A.  In  General,  1230 

B.  Basis  of  Estimate,  1231 

1.  Pecuniary  Standard  of  Value,  1231 

2.  Contingent  Loss  or  Damage,  1231 

3.  Action  For  Damages,  1232 

4.  Ejectment  and  Other  Suits  to  Obtain  Possession  of  Land,  1233 

5.  Action  to  Recover  Possession  of  Personal  Property,  1234 

6.  Foreclosure,  1234 

7.  Suit  to  Redeem,  1234 

8.  Suit  to  Quiet  Title,  1234 
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9.  Injunction  Suit,  1235 

10.  Taxpayers'  Bills,  1236 

11.  Creditors'  Bills,  1236 

12.  Stock-Holders'  Bills,  1237 

13.  Joint  Plaintifs,'  1237 

14.  Joint  Defendants,  1237 

C.  Interest,  1238 

D.  Costs,  1238 

E.  Defense  Apparent  in  Plaintiff's  Pleading,  1238 

F.  Counter-claims,  1239 

G.  Effect  of  Admissions  hy  Defendant,  1239 

IV.  Suits  Arising  Under  the  Constitution,  Laws,  and  Treaties  of 
THE  United  States,  1240 

A.  In  General,  1240 

B.  Suits  Arising  Under  the  Constitution  of  the  United  States,  1242 

C.  Suits  Arising  Under  Treaties,  1243 

D.  Federal  Corporations,  1244 

1.  In  General,  1244 

2.  National  Banking  Associations,  1244 

E.  Patent  and  Copyright  Cases,  1244 

F.  Trade-Mark  Cases,  1246 

G.  Land  and  Alining  Cases,  1246 

H.  Cases  Arising  Under  Laivs  Relating  to  Navigable  Waters,  1247 
1.  Suits  on  Judicial  and  Official  Bonds,  1247 
J.  Suits  By  and  Against  Officers  of  the  United  States,  1248 

K.  Suits  By  and  Against  Receivers,  1248 

1.  Receivers  of  National  Banks,  1248 

2.  Receivers  Appointed  hy  Federal  Courts,  1249 
L.  Suits  By  and  Against  Trustees  in  Bankruptcy ,  1249 
M.  Suits  Arising  Out  of  Litigation  in  Federal  Courts,  1249 

V.  Difference  of  Citizenship,  1250 

A.  In  General,  1250 

B.  Parties  to  Controversy,  1251 

1.  In  General,  1251 

2.  Formal  Parties,  1253 

3.  Unnecessary  Parties,  1254 

4.  Improper  Parties,  1255 

a.  Plaintiffs,  1255 

b.  Defendants,  1256 

5.  Aliens,  1258 

6.  Trustees  and  Other  Representatives,  1258 

C.  Determination  of  Citizenship,  1259 

1.  Natural  Persons,  1259 

2.  Corporations,  1261 

3.  Unincorporated  Stock  Companies,  1263 

4.  Partnerships,  1263 

D.  Assignees  of  Rights  of  Citizens  of  the  Same  Citizenship,  as  Defend- 

ant, 1263 

VI.  Separable  Controversies,  1264 

A.  In  General,  1264 

B.  Determination  by  Plaintiff's  Pleading,  1265 

C.  Parties  to  Controversy,  1265 

D.  Particular  Suits,  1267 

1.  In  General,  1267 

2.  Accounting,  1268 
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3.  Condemnation  Proceedings,  1270 

4.  Creditors'  Bills,  1270 

5.  Damages  For  Negligence,  1271 

6.  Mortgages,  1271 

7.  Probate  and  Administration  Proceedings,  1272 

8.  Quieting  Title,  1272 

9.  Setting  Aside  Conveyance,  1272 
10.  Specific  Performance,  1273 

VIL  Suits  Between  Citizens  of  Same  State,  Claiming  Land  Under 
Grants  of  Different  States,  1273 

VIII.  Time  of  Removal,  1273 

A.  Jn  General,  1273 

B.  Removal  Before  Time  to  Plead  Expires,  1274 

C.  Removal  Before  Trial,  1277 

D.  Removal  Before  Trial  or  Final  Hearing,  1278 

IX.  Parties  Who  May  Remove,  1279 

A.  In  General,  1279 

1.  Infants,  1279 

2.  Husband  in  Suit  to  Which  Wife  Is  Party,  1279 

3.  Receivers,  1279 

4.  Interveners  and  Substituted  Parties,  1279 

B.  Plaintiffs  or  Defendants,  1280 

1.  In  General,  1280 

2.  Who  Are  Defendants,  1280 

a.  Where  There  Are  Cross  Bills  or  Counter- Claims,  1280 

b.  Condemnation  Proceedings,  1280 

c.  Appeals  in  Probate  Proceedings,  1280 

d.  Appeals  From  Decisions  Upon  County  Claims,  1280 

e.  Cases  Arising  Under  Insolvent  Assignments,  1280 

C.  Joinder  of  Parties,  12^1 

1.  Proceedings  Against  Revenue  Officers,  .Officers  of  Either  House  of 

Congress,  and  Persons  Having  Defenses  Under  the  Revenue 
Laws,  1281 

2.  Proceedings  Against  Persons  Having  Defenses   Under  the  Civil 

Rights  Laws,  1281 

3.  Suits  Between  Citizens  of  the  Same  State  Claiming  Land  Under 

Grants  of  Different  States,  1281 

4.  Suits  Arising  Under  the  Constitution  or  Laws  or  Treaties  of  the 

United  States,  1281 

5.  Difference  of  Citizenship,  1281 

a.  Suits  to  Which  Aliens  Are  Parties,  1281 

b.  Controversies  Between  Citizens  of  Different  States,  1281 

(i)  In  General,  1281 

(ii)  When  Defendants  Are  Unknown,  1282 
(ill)  Formal  Parties,  1282 
(iv)   Unnecessary  and  Improper  Parties,  1282 
(v)  Separable  Controversies,  1282 
(vi)  Removals  For  Prejudice  or  Local  Influence,  1282 
I ;  D.  Residence  as  Affecting  Right  of  Removal,  1282 

X.  Practice  on  Removal,  1282 

A.  Removal  in  Ordinary  Cases,  1282 

1.  In  General,  1282 

2.  Presentment  of  Petition  and  Bond,  1283 

3.  Petition,  1283 

a.  In  General,  1283 
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b.  Allegations  Concerning  Difference  of  Citizenship,  1286 

(i)  In  General,  1286 
(ii)  Corporations,  1287 
(ill)  Separable  Controversy,  1288 
(iv)  Fraudulent  Misjoinder,  1288 

c.  Allegations  Showing  That  Suit  Arises  Under  the  Constitu- 

tion or  Laivs  or  Treaties  of  the  United  States,  1289 

d.  Allegations  of  Value  of  Matter  in  Dispute,  1289 

e.  Amendment  of  Petition,  1290 
4.  Bond,  1291 

a.  In  General,  1291 

b.  Approval  of  Bond,  1293 

c.  Amendment  of  Bond,  1293 

d.  Liability  on  Bond,  1294 

B.  Removal  For  Prejudice  or  Local  Influence,  1294 

1.  In  General,  1294 

2.  What  Is  Prejudice  or  Local  Influence,  1295 

3.  Time  of  Removal,  1296 

4.  Presentation  and  Filing  of  Petition,  1296 

5.  Petition  and  Affidavit,  1297 

6.  Notice  of  Application,  1297 

7.  Hearing  and  Rehearing,  1298 

8.  Order  Upon  Removal  For  Prejudice  or  Local  Influence,  1298 

C.  Removal  of  Proceedings  Against  Revenue  Officers  and  Persons  Llaving 

Defenses  Under  the  Revenue  Laws,  1298 

D.  Removal  of  Actions  Against  Officers  of  Either  House  of  Congress,  1301 

E.  Removal  of  Cases  Where  the  Defense  Depends  Upon  the  Civil  Rights 

Laws,  1301 

F.  Removal  of  Suits  Between  Citizens  of  the  Same  State  Claiming  Land 

Under  Grants  of  Different  States,  1302 

G.  Order  of  State  Court  Upon  Removal,  1302 

H.  Federal  Court  to  Which  Suit  Is  Removed,  1303 

XL  FILING  OF  TRANSCRIPT,  1303 

A.  In  General,  1303 

B.  Party  Who  Should  File  Transcript,  1304 

C.  Contents  of  Transcript,  1304 

D.  Place  of  Filing  Transcript,  1304 

E.  Time  of  Filing  Transcript,  1304 

XIL  PROCEEDINGS  IN  STATE  COURT  AFTER  REMOVAL,  1305 

A.  In  General,  1305 

B.  After  Discontinuance  or  Dismissal  Without  Prejudice,  1309 

C.  After  Remand,  1309 

XIIL  PROCEEDINGS  IN  FEDERAL  COURT  AFTER  REMOVAL,  1310 

A.  In  General,  1310 

B.  Time  to  Proceed  and  Plead  in  Federal  Court^  1311 

C.  Repleader  and  Amendments,  1312 

D.  Joinder  of  New  Parties,  1314 

E.  Dismissal  of  Parties,  1^14^ 

F.  Reduction  of  Amount  of  Claim,  1315 

G.  Nev)  Cause  of  Action,  1315 

H.  Disposition  of  Federal  Question,  1315 

I.  Change  of  Citizenship,  1315 
J.  Attachments,  1316 

K.  Injunctions,  1316 
L.  Receivers,  1317 
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M.  Correction  of  Record  in  State  Court,  1317 

N.  Contempt  Proceedings,  1317  ^ 

0.  Depositions  Taken  or  Begun  hi  State  Court,  1317 
P.  Appeal  in  State  Court,  1317 

Q.  Motions  Pending  or  Decided  in  State  Court,  1318 
R.  Motion  to  Set  Aside  Service  of  Process,  1318 
S.  Previous  Decisions  in  State  Court,  1318 
T.  Reservice  or  Refiling  of  Papers,  1318 
U.  Consolidation,  1318 

V,  Interference  With  State  Court  in  Case  It  Refuses  to  Relinquish  Juris- 
diction, 1318 
W.  Trial,  1319 
X.  CMS,  1319 
Y..  Execution,  1320 

XIV.  Remand,  1320 

A.  In  General,  1320 

B.  Who  May  Move  For  Remand,  1320 

C.  Time  of  Motion  to  Remand,  1320 

D.  Second  Motion  to  Remand,  1321 

E.  Form  of  Denial  of  Allegations  in  Petition  For  Removal,  1322 

F.  Evidence  Upon  Hearing,  1322 

G.  Decision  Upon  Motion  to  .Remand,  1324 

H.  Costs  Upon  Motion  to  Remand,  1326 

1.  Order  of  Remand,  1326 

J.  Review  of  Decision  Upon  Motion  to  Remand,  1326 

1.  In  General,  1326 

2.  Review  of  Order  of  Remand,  1327 

a.  Review  by  Supreme  Court  of  the  United  States,  1327 

b.  Review  by  Circuit  Court  of  Appeals,  1327 

c.  Review  by  Circuit  Court,  1327 

3.  Review  of  Order  Denying  Motion  to  Remand,  1327 

a.  Review  by  Appeal  or  Writ  of  Error,  1327 

b.  Review  by  Mandamus,  1328 

c.  Review  by  Circuit  Court,  1328 

K.  Proceedings  in  Federal  Court  After  Remand,  1328 

CROSS-REFERENCES 

For  Matters  Relating  to : 
Change  of  Venue: 

In  Civil  Actions,  see  Venue. 

In  Criminal  Prosecutions,  see  Criminal  Law,  12  Cyc.  242, 
Transfer  of  Cause  From  One  Court  to  Another: 

For  Disqualification  of  Judge,  see  Judges,  23  Cyc.  594. 

In  Civil  Actions,  see  Courts,  11  Cyc.  992. 

In  Criminal  Prosecutions,  see  Criminal  Law,  12  Cyc.  222. 

L  Purpose,  Constitutionality,  History,  and  Limitations  of  Right 

OF  Removal. 

A.  Purpose  and  Constitutionality  of  Right  of  Removal.  The  purpose 
of  the  creation  of  the  right  to  remove  a  case  from  a  state  to  a  federal  court  was  to 
enable  a  defendant  to  have  claims  against  him  under  the  federal  constitution  or 
federal  statutes  adjudicated  in  the  first  instance  by  a  federal  tribunal;  and  to 
enable  him  to  obtain  freedom  from  local  prejudice  or  influence,  when  sued  in  the 
courts  of  a  state  of  which  he  is  not  a  citizen.    This  right  is  unknown  to  the  com- 
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moil  law  and  is  the  creature  of  statute.^  Statutes  which  provide  for  such  removals 
are  authorized  by  the  constitution  of  the  United  States.^ 

B.  History  of  Right  of  Removal.  The  right  of  removal  was  first  granted 
by  the  Judiciary  Act  of  September  24,  1789.^  It  was  continuously  extended  by 
the  act  of  March  2,  1833,  passed  during  the  attempt  at  nullification  by  South 
Carolina/  and  by  the  acts  of  March  3,  1863;^  April  9,  1866 May  11,  1866; '  July 
13,  1866;  «  July  27,  1866;  ^  February  5,  1867;  March  2,  1867;  "  July  27,  1868; 
May  31,  1870;  February  28,  1871;  and  March  30,  1872.^5  All  of  these  are 
incorporated  in  the  Revised  Statutes  of  1873.^^  The  right  was  further  extended 
by  the  first  act  of  March  3,  1875,  an  appropriation  bill,  which  included  a  clause 
upon  the  subject;  and  by  the  second  act,  known  as  the  Judiciary  Act  of  March 
3,  1875,  which  was  intended  to  extend  the  same  to  the  full  extent  authorized  by 
the  constitution  of  the  United  States. The  right  of  removal  was  restricted  by 
the  act  of  March  3^,  1887.^*^  The  enrolment  of  this  last  act  contained  a  few  clerical 
errors  which  were  corrected  by  a  statute  reenacting  the  same,  approved  August  13, 
1888.^*^  The  act  of  February  8,  1894,^^  repealed  so  much  of  the  former  statutes 
as  gave  a  right  of  removal  to  an  officer  of  the  United  States  engaged  in  the  enforce- 
ment of  the  act  to  regulate  congressional  elections. The  statutes  nov/  in  force 


1.  Gaines  v.  Fuentes,  92  U.  S.  10,  23  L.  ed. 
524;  jVIanley  v.  OJney,  32  Fed.  TOS;  Hubbard 
V.  Northern  R.  Co.,  12  Fed.  Cas.  No.  6,818,  3 
Blatchf.  84,  25  Vt.  715.  See  also  Pittsburgh, 
etc.,  R.  Co.  V.  Wood,  (Ind.  App.  1908)  84 
N.  E.  1009,  holding  that  the  right  of  removal 
of  a  cause  of  action  from  a  state  to  a  federal 
court  is  premised  on  the  fact  that  the  state 
court  does  have  jurisdiction  of  the  action, 
but  by  reasoin  of  a  federal  question  being 
involved  the  party  against  whom  such  ques- 
tion is  raised  has  the  privilege,  at  his  elec- 
tion, at  the  proper  time,  of  having  the  cause 
removed. 

The  right  of  removal  is  not  a  vested  right 

of  property,  which  may  not  be  taken  away 
after  it  has  once  accrued;  and  such  a  right, 
which  has  come  into  existence,  but  has  not 
been  exercised,  before  the  repeal  of  the 
statute  under  which  it  arose,  has  been  held 
to  be  lost  upon  such  repeal.  Birdseye  v. 
Shaeffer,  37  Fed.  821;  Manley  v.  Olney,  32 
Fed.  708., 

2.  Indiana. —  Burson  v.  New  York  Park 
Bank,  40  Ind.  173,  13  Am.  Rep.  285;  Mc- 
Cormick  v.  Humphrey,  27  Ind.  144. 

Nevada. —  Meadow  Valley  Min.  Co.  v. 
Dodds,  7  Nev.  143,  8  Am.  Rep.  709. 

OMo.— State  V.  Fairfield  County  Ct.  C. 
PL,  15  Ohio  St.  377. 

Pennsijlvania. —  Hodgson  v.  Millward,  3 
Grant  412. 

Wisconsin. —  Goodman  v.  Oshkosh,  45  Wis. 
355. 

United  States. — Strauder  v.  West  Virginia, 
100  U.  S.  303,  25  L.  ed.  664;  Tennessee  v. 
Davis,  100  U.  S.  257,  25  L.  ed.  648 ;  Home  L. 
Ins.  Co.  V.  Dunn,  19  Wall.  214,  22  L.  ed.  68; 
Chicago,  etc.,  R.  Co.  v.  Whitton,  13  Wall. 
270,  20  L.  ed.  571;  Whelan  v.  New  York, 
etc.,  R.  Co.,  35  Fed.  849,  1  L.  R.  A.  68;  San 
Mateo  Countv  v.  Southern  Pac.  R.  Co.,  13 
Fed.  145;  Fisk  v.  Union  Pac.  R.  Co.,  9  Fed. 
Cas.  No.  4,827,  6  Blatchf.  362;  Johnson  v. 
Monell,  13  Fed.  Cas.  No.  7,399,  Woolw.  3'90; 
Murray  v.  Patrie,  17  Fed.  Cas.  No.  9,967, 
5  Blatchf.  343. 

A] 


See  42  Cent.  Dig.  tit.  "Removal  of 
Causes,"  §  3. 

3.  1  U.  S.  St.  at  L.  79,  c.  20,  §  12. 

4.  4  U.  S.  St.  at  L.  633,  c.  57,  §  3. 

5.  12  U.  S.  St.  at  L.  756,  c.  81,  §  5. 

6.  14  U.  S.  St.  at  L.  27,  c.  31,  §  3. 

7.  14  U.  S.  St.  at  L.  46,  c.  80,  §§  3,  5. 

8.  14  U.  S.  St.  at  L.  171,  c.  184,  §  67. 

9.  14  U.  S.  St.  at  L.  306,  c.  288. 

10.  14  U.  S.  St.  at  L.  385,  c.  27. 

11.  14  U.  S.  St.  at  L.  558,  c.  196. 

12.  15  IT.  S.  St.  at  L.  227,  c.  255,  §  2. 

13.  16  U.  S.  St.  at  L.  144,  c.  114,  §§  16,  18. 

14.  16  U.  S.  St.  at  L.  438,  c.  99,  §  16. 

15.  17  U.  S.  St.  at  L.  44,  c.  72. 

16.  U.  S.  Rev.  St.  (1878)  §§  639,  640,  641, 
642,  643,  644,  645,  646,  647. 

The  removal  acts  of  1789,  i856,  and  1867 
w^ere  repealed  by  the  Revised  Statutes,  and 
the  Judiciary  Act  of  March  3,  1875.  Jones 
V.  Amazon  Ins.  Co.,  8  Leg.  Gaz.  (Pa.)  59. 

The  act  of  March  2,  1867,  was  repealed  by 
the  Revised  Statutes.  Baltimore,  etc.,  R.  Co. 
r.  New  Albany,  etc.,  R.  Co.,  53  Ind.  597. 

17.  18  U.  S'.  St.  at  L.  401,  c.  130,  §  8. 

18.  18  U.  S.  St.  at  L.  471,  c.  137,  §  3. 

19.  24  U.  S.  St.  at  L.  552,  c.  373. 

20.  25  U.  S.  St.  at  L.  433,  c.  866. 

21.  28  U.  S.  St.  at  L.  36,  c.  25  [U.  S. 
Comp.  St.    (1901)    p.  1272]. 

22.  28  U.  S.  St.  at  L.  36,  c.  25  [U.  S. 
Comp.  St.    (1901)    p.  1272]. 

Subsections  i  and  2  of  U,  S.  Rev.  St. 
(1878)  §  639,  were  repealed  by  the  gen- 
eral repealing  section  of  the  Judiciar;/ 
Act  of  1875  (18  U.  S.  St.  at  L.  473,  c.  137, 
§  10.  [U.  S.  Comp.  St.  (1901)  p.  514]). 
O'Conor  v.  Texas,  202  U.  S.  501,  26  S.  Ct. 
726,  50  L.  ed.  1120;  Baltimore,  etc.,  R.  Co.  v. 
Bates,  119  U.  S.  464,  467,  7  S.  Ct.  285,  30 
L.  ed.  436;  Ayres  v.  Watson,  113  U.  S.  594, 
5  S.  a.  641,  28  L.  ed.  1093;  Holland  v. 
Chambers,  110  U.  S.  59,  3  S.  Ct.  427,  2S 
L.  ed.  70;  King  v.  Cornell,  106  U.  S.  3i95, 
398,  1  S.  Ct.  312,  27  L.  ed.  60;  Hvde  v. 
Ruble,  104  U.  S.  407,  2,6  L.  ed.  823;  Foster 
Fed.  Judiciary  Acts  56. 
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upon  the  subject  are  the  act  of  August  13,  1888;^^  sections  4,  5,  6,  7,  8,  and  9 
of  the  Judiciary  Act  of  March  3,  1875;^*  the  section  in  the  appropriation  act  of 
March  3,  1875,  for  the  benefit  of  the  officers  of  either  house  of  congress;  and 
the  provisions  of  the  Revised  Statutes  of  the  United  States  for  the  protection  of 
civil  rights,^^  and  for  the  benefit  of  revenue  officers,  and  of  persons  claiming  rights 
or  defenses  under  the  revenue  laws  of  the  United  States.^' 

C.  Limitations  of  Right  of  Removal  —  1.  Power  of  States.  The  states 
have  no  power  to  restrict  or  to  impair  the  right  of  removal.^^  But  a  state  may 
revoke  the  authority  of  a  foreign  corporation,  such  as  an  insurance  company, 
not  engaged  in  interstate  commerce,  to  transact  business  within  its  jurisdiction, 
because  of  the  removal  by  such  corporation  of  a  suit  which  has  been  brought 
against  it.^^ 


Subsection  3  of  U.  S.  Rev.  St.  (1878) 
§  639,  was  repealed  by  the  general  re- 
pealing clause  of  the  Judiciary  Act  of 
March  3,  1887.  24  U.  S.  St.  at  L.  555, 
c.  373,  §  6,  which  repeal  was  reenacted  by  the 
act  of  Aug.  13,  1888;  25  U.  S.  St.  at  L. 
436,  c.  866,  §  6  [U.  S.  Comp.  St.  (1901)  p. 
515].  Hanrick  v.  Hanrick,  152  U.  S.  192,  14 
S.  Ct.  835,  38  L.  ed.  685;  Fisk  v.  Henarie, 
142  U.  S.  459,  12  S.  Ct.  207,  35  L.  ed.  1080; 
Ex  p.  Pennsylvania  Co.,  137  U.  S.  451,  11 
S.  Ct.  141,  34  L.  ed.  738;  Foster  Fed.  Judi- 
ciary Acts  33,  57;  Foster  Fed.  Pr.  (4th  ed.) 
§  386,  p.  938. 

U.  S.  Rev.  St.  (1878)  §  644,  has  been  re- 
pealed by  the  general  repealing  clause  of  the 
Judiciary  Act  of  March  3,  1875  (18  U.  S.  St. 
at  L.  473,  e.  137,  §  10  [U.  S.  Comp.  St. 
(1901)  p.  514])  so  far  as  the  same  is  not 
included  in  section  2  of  that  statute,  as 
amended  by  the  Judiciarv  Act  of  1887  (24 
U.  S.  St.  at  L.  552,  c."'373,  §  1),  as  re- 
enacted  on  Aug.  13,  1888  (25  U.  S.  St.  at  L. 
433,  c.  866,  §  1  [U.  S.  Comp.  St.  (1901), 
p.  514]  ).  See  Fisk  v.  Henarie,  142  U.  S. 
459,  466,  12  S.  Ct.  207,  28  L.  ed.  1117; 
O'Conor  v.  Texas,  202  U.  S.  501,  507,  26 
S.  Ct.  726,  50  L.  ed.  1120. 

U.  S.  Rev.  St.  (1878)  §  640,  was  expressly 
repealed  by  the  Judiciary  Act  of  March  3, 
1887  (24  U.  S.  St.  at  L.  555,  c.  373,  §  6, 
as  reenacted  by  the  act  of  Aug.  13,  1888;  25 
U.  S.  St.  at  L.  436,  c.  866,  §  6  [U.  S.  Comp. 
St.   (1901)  p.  515]). 

U.  S.  Rev.  St.  (1878)  §  645,  was  repealed 
so  far  as  the  same  was  not  reenacted  by  the 
Judiciary  Act  of  1875  (18  U.  S.  St.  at.  L. 
472,  c.  137,  §  7  [U.  S.  Comp.  St.  (1901) 
p.  512]. 

U.  S.  Rev.  St.  (1878)  §  646,  has  been  re- 
pealed by  the  Judiciary  Act  of  1875,  §  9, 
so  far  as  the  same  is  not  included  in  section  4 
of  the  same  act  (18  U.  S.  St.  at  L.  473, 
c.  137  [U.  S.  Comp.  St.  (1901)  p.  513]). 
O'Conor  v.  Texas,  202  U.  S.  501,  507,  26 
S.  Ct.  726,  50  L.  ed.  1120;  Fisk  ?;.  Henarie, 
142  U.  S.  459,  12  S.  Ct.  207,  28  L.  ed. 
1117. 

U.  S.  Rev.  St.  (1878)  §  647,  has  been  re- 
pealed bv  section  10  of  the  Judiciary  Act 
of  March  3,  1875  (18  U.  S.  St.  at  L.  473, 
c.  137  [U.  S.  Comp.  St.  (1901)  p.  514]), 
so  far  as  the  same  is  not  included  in  section 
1  of  this  statute,  as  amended  by  the  act  of 
March  3,  1887  (24  U.  S.  St.  at  L.  552,  c.  373, 
[77] 


§  1),  as  reenacted  Aug.  13,  1888  (25  U.  S. 
St.  at  L.  433,  c.  866,  §  1  [U.  S.  Comp.  St. 
(1901)  p.  514])  ;  O'Conor  v.  Texas,  202  U.  S. 
501,  507,  26  S.  Ct.  726,  50  L.  ed.  1120;  Fisk 
V.  Henarie,  142  U.  S.  459,  12  S.  Ct.  207,  28 
L.  ed.  1117. 

23.  25  U.  S.  St.  at  L.  433,  c.  866  [U.  S. 
Comp.  St.  (1901)  p.  514].  Section  639  of  the 
Revised  Statutes  was  repealed  by  the  Ju- 
diciary Acts  of  1875  and  1887  and  1888. 
O'Conor  v.  Texas,  202  U.  S.  501,  26  S.  Ct. 
726,  55  L.  ed.  1120;  Hanrick  v.  Hanrick,  152 
U.  S.  192,  14  S.  Ct.  835,  38  L.  ed.  685;  Fisk 
V.  Henarie,  142  U.  S.  459,  12  S.  Ct.  207,  28 
L.  ed.  1117;  Ex  p.  Pennsylvania  Co.,  137 
U.  S.  451,  11  S.  Ct.  141,  34  L.  ed.  738;  Balti- 
more, etc.,  R.  Co.  v.  Bates,  119  U.  S.  464,  7 
S.  Ct.  285,  30  L.  ed.  436. 

24.  18  U.  S.  St.  at  L.  470,  c.  137  [U.  S. 
Comp.  St.  (1901)  p.  511]. 

25.  18  U.  S.  St.  at  L.  401,  c.  130,  §  8. 

26.  U.  S.  Rev.  St.  (1878)  §§  641,  642 
[U.  S.  Comp.  St.  (1901)  pp.  520.  521]. 

27.  U.  S.  Rev.  St.  (1878)  §  643. 

This,  as  amended  by  the  act  of  Feb.  8,  1894, 
protects  only  revenue  officers  of  the  United 
States  and  persons  claiming  rights  under  the 
federal  revenue  laws.  28  U.  S.  St.  at  L.  36, 
c.  25  [U.  S.  Comp.  St.  (1901)  p.  521]. 

28.  Jones  v.  Amazon  Ins.  Co.,  8  Leg.  Gaz. 
(Pa.)  59;  Brown  v.  Crippin,  4  Hen.  &  M. 
(Va.)  173;  Barron  v.  Burnside,  121  U.  S. 
186,  7  S.  Ct.  931,  30  L.  ed.  915;  Home  Ins. 
Co.  V.  Morse,  20  Wall.  (U.  S.)  445;  Ashe  v. 
Union  Cent.  L.  Ins.  Co.,  115  Fed.  234;  Hul- 
bert  r.  Russo,  64  Fed.  8. 

A  state  court  cannot  enjoin  the  removal 
of  a  case.  Blydenstein  v.  New  York  Secu- 
rity, etc.,  Co.,  59  Fed.  12. 

A  state  statute,  creating  a  cause  of  action, 
and  providing  that  the  same  shall  only  be 
enforced  in  the  state  courts,  or  in  a  specified 
state  court,  will  not  prevent  the  removal  of 
such  a  suit  to  a  court  of  the  United  States, 
Clark  i\  Bever,  139  U.  S.  96.  11  S.  Ct.  468.  35 
L.  ed.  88  [affirminq  31  Fed.  670]  ;  Hess  r. 
Revnolds,  113  U.  S.  73,  5  S.  Ct.  377.  28  L.  ed. 
927;  Chicago,  etc.,  R.  Co.  r.  mitton,  13 
Wall.  (U.  S.)  270,  20  L.  od.  571;  Kirbv  r. 
Cliioajro,  etc.,  R.  Co.,  106  Fed.  551;  Warren 
r.  Wisconsm  Vallev  R.  Co..  29  Fed.  Cas.  No. 
17,204.  6  Biss.  425. 

29.  Securitv  Mnt.  L.  Ins.  Co.  v.  Prewitt, 
202  IT.  S.  246,  26  S,  Ct.  619,  50  L.  ed.  1013; 
Dovle  r.  Continental  Ins.  Co.,  94  U.  S.  535, 
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2.  Waiver  of  Right  of  Removal.  An  agreement  by  a  corporation  not  to 
remove  into  a  court  of  the  United  States  any  suit  brought  against  it  within  a 
state  is  void.^°  A  stipulation  not  to  remove  a  specified  suit  is  vahd.^^  The  right 
to  remove  a  particular  case  may  also  be  waived  by  the  conduct  of  defendant.^^ 
The  right  is  not  waived  by  a  previous  objection  to  the  jurisdiction  of  the  state 
court  or  by  proceedings  founded  upon  such  objection,^^  such  as  the  trial  of  a  plea 
in  abatement ;  nor  by  an  appeal  from  an  order  denying  a  motion  to  set  aside 
the  service  of  the  summons,  and  a  motion  to  stay  proceedings  pending  such 
appeal;  nor  by  opposition  to  an  application  for  any  interlocutory  remedy,  or  a 
proceeding  to  dissolve  such  a  remedy,^^  as  an  attachment,^^  an  injunction,^^  or 
a  receiver;  nor  by  a  voluntary  appearance  in  the  state  court;  nor  by  the  filing 
of  a  demurrer/^  an  answer/^  or  a  plea  in  abatement;    nor  by  argument  in  oppo- 


24  L.  ed.  148.  And  see  Foreign  Corpoea- 
TIONS,  19  Cyc.  1251. 

30.  Com.  V.  East  Tennessee  Coal  Co.,  97 
Ky.  238,  30  S.  W.  608,  17  Ky.  L.  Rep.  139; 
Erie  R.  Co.  v.  Stringer,  32  Ohio  St.  468; 
Baltimore,  etc.,  R.  Co.  v.  Cary,  28  Ohio  St. 
208 ;  Hartford  R.  Pass.  iVssur.  Co.  v.  Pierce, 
27  Ohio  St.  155 ;  Rece  v.  Newport  News,  etc., 
Co.,  32  W.  Va.  164,  9  S.  E.  212,  3  L.  R.  A. 
572;  Barron  v.  Burnside,  121  U.  S.  186,  7 
S.  Ct.  931,  30  L.  ed.  95;  Home  Ins.  Co.  v. 
Morse,  20  Wall.  (U.  S.)  445,  22  L.  ed.  365; 
Ashe  V.  Union  Cent.  L.  Ins.  Co.,  115  Fed. 
234;  Rowland  v.  Empire  State  L.  Ins.  Co., 
20  Fed.  Cas.  No.  12,097.  See  also  Chicago, 
etc.,  R.  Co.  V.  Swanger,  157  Fed.  783. 

31.  Hanover  Nat.  Bank  v.  Smith,  11  Fed. 
Cas.  No.  6,035,  13  Blatchf.  224. 

A  defendant  may  waive  his  right  to  insist 
upon  a  removal  to  a  federal  court  by  hia 
stipulation  to  try  it  in  the  state  court  in 
consideration  of  being  permitted  to  file  an 
answer  after  default,  there  being  no  question 
of  jurisdiction.  Smithson  v.  Chicago  Great 
Western  R.  Co.,  71  Minn.  216,  73  N.  W.  853. 

32.  Massachusetts. —  Amy  v.  Manning,  144 
Mass.  153,  10  N.  E.  737. 

Neiv  York. —  Dart  v.  Arnis,  19  How.  Pr. 
429. 

Pollock  V.  Cohen,  32  Ohio  St.  514. 

Oklahoma. —  Choctaw,  etc..  R.  Co.  v.  Bur- 
gess, 21  Okla.  110,  95  Pac.  606. 

Wisco7isin. —  Wadleigh  v.  Standard  L.,  etc., 
Ins.  Co.,  76  Wis.  439,  45  N.  W.  109. 

United  States. —  Rosenthal  v.  Coates,  148 
U.  S.  142,  13  S.  Ct.  576,  37  L.  ed.  399; 
Schneider  v.  Eldredge.  125  Fed.  638;  West 
Virginia  v.  King,  112  Fed.  369;  Hudson 
River  R.,  etc.,  Co.  v.  Day,  54  Fed.  545; 
Gaffney  v.  Gillette,  9  Fed.  Cas.  No.  5,168,  4 
Dill.  264  note;  Hanover  Nat.  Bank  v.  Smith, 
11  Fed.  Cas.  No.  6,035,  13  Blatchf.  224. 

See  42  Cent.  Dig.  tit.  Removal  of  Causes," 
§  10. 

33.  Remington  v.  Central  Pac.  R.  Co.,  198 
U.  S.  95,  25  S.  Ct.  577,  49  L.  ed.  959;  Dona- 
hue V.  Calumet  Fire-Clay  Co.,  94  Fed.  23; 
Baumgardner  v.  Bono  Fertilizer  Co.,  58  Fed. 
1 ;  Lockhart  v.  Memphis,  etc.,  R.  Co.,  38  Fed. 
274. 

34.  I.ockhart  v.  Memphis,  etc.,  R.  Co.,  38 
Fed.  274. 

35.  Remington  v.  Central  Pac.  R.  Co.,  198 
U.  S.  95,  25  S.  Ct.  577,  49  L.  ed.  959. 


36.  Cella  v.  Brown,   136  Fed.  439. 
Discharge   from    arrest. —  Held   that  the 

right  of  a  defendant  to  remove  a  cause  to 
the  Ilnited  States  circuit  court  is  lost,  where 
he  moves  in  the  state  court  for  the  discharge 
of  an  order  for  his  arrest.  Such  motion 
amounts  to  an  entry  of  appearance.  Dart  v. 
Arnis,  19  How.  Pr.  (N.  Y.)  429. 

37.  Cella  v.  Brown,  136  Fed.  439. 

The  filing  and  procurement  of  the  approval 
of  a  bond  to  dissolve  an  attachment  is  not 
a  waiver  of  the  right  of  removal.  Southern 
Pac.  Co.  V.  Stewart,  88  Ga.  13,  13  S.  E.  824; 
Whiteley  Malleable  Castings  Co.  v.  Sterling- 
worth  R.  Supply  Co.,  83  Fed.  853;  Purdy  v. 
MuUer,  81  Fed.  513.  So  the  appearance  by  a 
defendant,  to  contest  the  validity  of  an  at- 
tachment, affecting  his  individual  liability 
only,  does  not  deprive  him  of  his  right,  as  a 
member  of  a  partnership,  to  remove  the  case 
because  it  involves  a  controversy  between 
citizens  of  different  states.  Calderhead  v. 
Downing,  103  Fed.  27. 

38.  Franklin  v.  Wolf,  78  Ga.  446,  3  S.  E. 
696;  Cella  v.  Brown,  136  Fed.  439;  Cham- 
plain  Constr.  Co.  v.  O'Brien,  104  Fed.  930; 
Garrard  v.  Silver  Peak  Mines,  76  Fed.  1. 

Where  a  temporary  injunction  is  allowed 
upon  petition  and  affidavit,  an  appeal  there- 
from to  the  state  supreme  court,  taken  pre- 
vious to  the  filing  of  a  petition  for  removal, 
bars  the  right  of  defendant  to  remove  the 
cause  to  a  United  States  circuit  court.  Chi- 
cago, etc.,  R.  Co.  V.  Minnesota,  etc..  R.  Co.,  29 
Fed.  337. 

39.  Franklin  v.  Wolf,  78  Ga.  446,  3  S.  E. 
696;  Sidway  v.  Missouri  Land,  etc.,  Co.,  116 
Fed.  381;  Freeman  v.  Butler,  39  Fed.  1. 

40.  Groton  Bridge,  etc.,  Co.  v.  American 
Bridge  Co.,  137  Fed.  284;  Conner  v.  Skagit 
Cumberland  Coal  Co.,  45  Fed.  802;  Stevens 
V.  Richardson,  9  Fed.  191,  20  Blatchf.  53; 
Healy  r.  Prevost,  11  Fed.  Cas.  No.  6,297,  8 
Reporter  103,  6  Wkly.  Notes  Cas.  (Pa.) 
579. 

41.  Whiteley  Malleable  Castings  Co.  v. 
Sterlingworth  R.  Supply  Co.,  83  Fed.  853; 
Conner  v.  Skagit  Cumberland  Coal  Co.,  45 
Fed.  802;  Tennessee  Coal,  etc.,  Co.  v.  Waller, 
37  Fed.  545. 

42.  Donahue  v.  Calumet  Fire-Clay  Co.,  94 
Fed.  23;  Gavin  V.  Vance,  33  Fed.  84. 

43.  Lockhart  v.  Memphis,  etc.,  R.  Co.,  38 
Fed.  274. 
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jsition  to  a  motion  to  strike  out  his  pleading,  at  least  when  the  same  does  not 
affect  the  merits  of  the  controversy;  nor,  it  has  been  held,  by  his  consent  to  the 
appointment  of  an  auditor, provided  the  time  to  file  the  petition  has  not 
expired;  ^®  nor  by  any  subsequent  proceedings  taken  in  the  state  court  after  the 
right  of  removal  has  been  denied,'^^  such  as  a  motion  for  a  continuance,^^  or,  it 
has  been  held,  a  stipulation  to  pjead  and  try  the  case  at  the  next  term,^^  or,  by 
defending  upon  a  trial;  nor  by  argument  in  opposition  to  an  appeal  from  the 
order  of  removal,  nor  by  appealing  to  a  higher  state  court  from  an  order  refusing 
the  removal. 

3.  Assignments  Which  Prevent  Removal.  An  assignment  of  a  cause  of  action 
to  a  citizen  of  the  same  state  as  defendant,  although  made  to  prevent  the  removal 
of  a  suit  thereupon  to  the  federal  court,  will  prevent  the  same  unless  a  federal 
question  is  involved,  or  the  parties  claim  the  same  lands  under  grants  from  differ- 
ent states.^^ 

II.  Controversies  Which  Are  the  Subject  of  Removal. 
A.  Statutory  Provisions  Concerning  Removal  —  l.  Judiciary  Act  of 
1887  AS  Amended  in  1888.  Any  suit  of  a  civil  nature,  at  law  or  in  equity,  arising 
under  the  Constitution  or  laws  of  the  United  States,  or  treaties  made,  or  which 
shall  be  made,  under  their  authority,  of  which  the  circuit  courts  of  the  United 
States  are  given  original  jurisdiction  by  the  preceding  section,^^  which  may  now 


44.  Richards  v.  Rock  Rapids,  31  Fed.  505. 

45.  Stone  v.  Sargent,  129  Mass.  503.  Or 
of  arbitrators.  Thorne  v.  Tonawanda  Tan- 
ning Co.,  15  Fed.  289. 

Consent  to  a  reference  of  the  issues  is  such 
a  waiver.  Hanover  Nat.  Bank  v.  Smith,  11 
Fed.  Cas.  No.  6,035,  13  Blatchf.  224. 

46.  See  infra,  VIII. 

47.  Texarkana  Tel.  Co.  v.  Bridges,  75  Ark. 
116,  86  S.  W.  841;  Pennsylvania  Co.  v.  Lee- 
man,  160  Ind.  16,  66  N.  E.  48;  Meyer  v. 
Delaware  R.  Constr.  Co.,  100  U.  S.  457,  25 
L.  ed.  593;  Home  L.  Ins.  Co.  v.  Dunn,  19 
Wall.  (U.  S.)  214,  22  L.  ed.  68;  Richards  v. 
Rock  Rapids,  31  Fed.  505. 

Where,  after  application  for  removal  to  a 
.federal  court  had  been  denied,  defendant  pre- 
sented an  amendment  to  his  pleadings  pre- 
viously filed,  which  the  court  allowed,  and 
thereafter  prosecuted  in  the  state  court  of 
appeals  a  writ  of  prohibition,  to  com- 
pel the  inferior  court  to  proceed  with  the 
cause  in  a  particular  manner;  it  was  held 
that  such  subsequent  proceedings  constituted 
a  waiver  of  his  right  to  removal,  and,  the 
cause  having  been  subsequently  docketed  by 
him  in  the  federal  court,  was  subject  to  re- 
mand.   West  Virginia  v.  King,  112  Fed.  369. 

48.  Baltimore,  etc.,  R.  Co.  r.  Ford,  35  Fed. 
170.  See  also  Waters  v.  Central  Trust  Co., 
126  Fed.  469,  62  C.  C.  A.  45. 

49.  Waite  v.  Phoenix  Ins.  Co.,  62  Fed.  769. 

50.  Meyer  Delaware  R.  Constr.  Co., 
100  U.  S.  457,  25  L.  ed.  593 ;  Home  L.  Ins. 
Co.  V.  Dunn,  19  Wall.  (U.  S.)  214,  22  L.  ed. 
68;  McMullen  v.  Northern  Pac.  R.  Co.,  57 
Fed.  16;  State  v.  Sullivan,  50  Fed.  593; 
Richards  v.  Rock  Rapids,  31  Fed.  505. 

51.  Mecke  r.  Valley  Town  Mineral  Co., 
89  Fed.  209. 

52.  Richards  i\  Rock  Rapids,  31  Fed.  505. 
After  the  transcript  has  been  filed  the 

case  cannot  be  remanded  by  consent.  Lawton 


V.  Blitch,  30  Fed.  641.  But  a  removal  may 
be  withdrawn  and  the  right  waived,  by  a 
notice  to  that  eft'ect,  after  the  petition  and 
bond  have  been  filed,  but  before  the  transcript 
has  been  sent  to  the  circuit  court  of  the 
United  States.  Wadleigh  v.  Standard  L., 
etc.,  Ins.  Co.,  76  Wis.  439,  45  N.  W.  109. 

53.  Hawley  v.  Chicago,  etc.,  R.  Co.,  71 
Iowa  717,  29  N.  W.  787;  Vimont  v.  Chicago, 
etc.,  R.  Co.,  69  Iowa  296,  22  N.  W.  906,  28 
N.  W.  612;  Goodnow  v.  Oakley,  68  Iowa  25, 
25  N.  W.  912;  Goodnow  v.  Litchfield,  67  Iowa 
691,  25  N.  W.  882;  Vimont  v.  Chicago,  etc., 
R.  Co.,  64  Iowa  513,  17  N.  W.  31,  21  N.  \\. 
9;  Leather  Manufacturers'  Nat.  Bank  r. 
Cooper.  120  U.  S.  778,  7  S.  Ct.  777,  30  L.  ed. 
816;  Oaklev  V.  Goodnow,  118  U.  S.  43,  6 
S.  Ct.  944,^30  L.  ed.  61;  Provident  Sav.  L. 
Assur.  Soc.  f.  Ford,  114  U.  S.  635,  5  S.  Ct. 
1104,  29  L.  ed.  261.  But  see  Goodnow  v. 
Litchfield,  47  Fed.  753. 

54.  This  section  is  as  follows:  "The 
circuit  courts  of  the  United  States  shall  have 
original  cognizance,  concurrent  with  the 
courts  of  the  several  States,  of  all  suits  of  a 
civil  nature,  at  common  law  or  in  equity, 
where  the  matter  in  dispute  exceeds,  exclusive 
of  interest  and  costs,  the  sum  or  value  of  two 
thousand  dollars,  and  arising  under  the  Con- 
stitution or  laws  of  the  United  States,  or 
treaties  made,  or  which  shall  be  made,  under 
their  authority,  or  in  which  controversy  the 
United  States  are  plaintiffs  or  |>etitioners,  or 
in  which  there  shall  bo  a  controversy  between 
citizens  of  ditforent  States,  in  which  the  mat- 
ter in  dispute  exceeds,  exclusive  of  interest 
and  costs,  the  sum  or  value  aforesaid,  or  a 
controversy  botwoen  citizens  of  the  same 
State  claiming  lands  under  grants  of  different 
States,  or  a  controversy  between  cili/cns  of 
a  State  and  foroign  states,  citizens,  or  sub- 
jects, in  which  the  matter  in  dispute  exceeds, 
exclusive  of  interest  and  costs,  tlie  sum  or 
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be  pending,  or  which  may  hereafter  be  brought,  in  any  State  court,  may  be 
removed  by  the  defendant  or  defendants  therein  to  the  circuit  court  of  the  United 
States  for  the  proper  district.  Any  other  suit  of  a  civil  nature,  at  law  or  in  equity, 
of  which  the  circuit  courts  of  the  United  States  are  given  jurisdiction  by  the  pre- 
ceding section,  and  which  are  now  pending,  or  which  may  hereafter  be  brought, 
in  any  State  court,  may  be  removed  into  the  circuit  court  of  the  United  States 
for  the  proper  district  by  the  defendant  or  defendants  therein,  being  non-residents 
of  that  State.  And  when  in  any  suit  mentioned  in  this  section  there  shall  be  a 
controversy  which  is  wholly  between  citizens  of  different  States,  and  which  can 
be  fully  determined  as  between  them,  then  either  one  or  more  of  the  defendants 
actually  interested  in  such  controversy  may  remove  said  suit  into  the  circuit 
court  of  the  United  States  for  the  proper  district.  And  where  a  suit  is  now  pend- 
ing, or  may  be  hereafter  brought,  in  any  State  court,  in  which  there  is  a  contro- 
versy between  a  citizen  of  the  State  in  which  the  suit  is  brought  and  a  citizen 
of  another  State,  any  defendant,  being  such  citizen  of  another  State,  may  remove 
such  suit  into  the  circuit  court  of  the  United  States  for  the  proper  district,  at 
any  time  before  the  trial  thereof,  when  it  shall  be  made  to  appear  to  said  circuit 
court  that  from  prejudice  or  local  influence  he  will  not  be  able  to  obtain  justice 
in  such  State  court,  or  in  any  other  State  court  to  which  the  said  defendant  may, 
Tinder  the  laws  of  the  State,  have  the  right,  on  account  of  such  prejudice  or  local 
influence,  to  remove  said  cause:  Provided,  That  if  it  further  appear  that  said 
suit  can  be  fully  and  justly  determined  as  to  the  other  defendants  in  the  State 
court,  without  being  affected  by  such  prejudice  or  local  influence,  and  that  no 
party  to  the  suit  will  be  prejudiced  by  a  separation  of  the  parties,  said  circuit 
court  may  direct  the  suit  to  be  remanded,  so  far  as  relates  to  such  other  defend- 
ants, to  the  State  court,  to  be  proceeded  with  therein.  At  any  time  before  the 
trial  of  any  suit  which  is  now  pending  in  any  circuit  court  or  may  hereafter  be 
entered  therein,  and  which  has  been  removed  to  said  court  from  a  State  court 
on  the  affidavit  of  any  party  plaintiff  that  he  had  reason  to  believe  and  did  beheve 
that,  from  prejudice  or  local  influence,  he  was  unable  to  obtain  justice  in  said 
State  court,  the  circuit  court  shall,  on  apphcation  of  the  other  party,  examine 
into  the  truth  of  said  affidavit  and  the  grounds  thereof,  and,  unless  it  shall  appear 
to  the  satisfaction  of  said  court  that  said  party  will  not  be  able  to  obtain  justice 
in  such  State  court,  it  shah  cause  the  same  to  be  remanded  thereto.  Whenever 
any  cause  shall  be  removed  from  any  State  court  into  any  circuit  court  of  the 
United  States,  and  the  circuit  court  shall  decide  that  the  cause  was  improperly' 
removed,  and  order  the  same  to  be  remanded  to  the  State  court  from  whence 
it  came,  such  remand  shall  be  immediately  carried  into  execution,  and  no  appeal 
or  writ  of  error  from  the  decision  of  the  circuit  court  so  remanding  such  cause 
shall  be  allowed. 

Whenever  any  party  entitled  to  remove  any  suit  mentioned  in  the  next 
preceding  section,  except  in  such  cases  as  are  provided  for  in  the  last  clause  of 


value  aforesaid,  and  shall  have  exclusive 
cognizance  of  all  crimes  and  offenses  cogniza- 
ble under  the  authority  of  the  United  States, 
except  as  otherwise  provided  by  law,  and  con- 
current jurisdiction  with  the  district  courts 
of  the  crimes  and  offenses  cognizable  by  them. 
But  no  person  shall  be  arrested  in  one  dis- 
trict for  trial  in  another  in  any  civil  action 
before  a  circuit  or  district  court;  and  no 
civil  suit  shall  be  brought  before  either  of 
said  courts  against  any  person  by  any  orig- 
inal process  or  proceeding  in  any  other  dis- 
trict than  that  whereof  he  is  an  inhabitant, 
but  where  the  jurisdiction  is  founded  only  on 
the  fact  that  the  action  is  between  citizens 
of  different  States,  suit  shall  be  brought  only 
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in  the  district  of  the  residence  of  either  the 
plaintiff  or  the  defendant;  nor  shall  any  cir- 
cuit or  district  court  have  cognizance  of  any 
suit,  except  upon  foreign  bills  of  exchange,  to 
recover  the  contents  of  any  promissory  note 
or  other  chose  in  action  in  favor  of  any  as- 
signee, or  of  any  subsequent  holder  if  such 
instrument  be  payable  to  bearer  and  be  not 
made  by  any  corporation,  unless  such  suit 
might  have  been  prosecuted  in  such  court  to 
recover  the  said  contents  if  no  assignment  or 
transfer  had  been  made;  and  the  circuit 
courts  shall  also  have  appellate  jurisdiction 
from  the  district  courts  under  the  regula- 
tions and  restrictions  prescribed  by  law."  25 
U.  S.  St.  at  L.  434. 
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said  section,  may  desire  to  remove  such  suit  from  a  State  court  to  the  circuit 
court  of  the  United  States,  he  may  make  and  file  a  petition  in  such  suit  in  such 
State  court  at  the  time,  or  any  time  before  the  defendant  is  required  by  the  laws 
of  the  State  or  the  rule  of  the  State  court  in  which  such  suit  is  brought  to  answer 
or  plead  to  the  declaration  or  complaint  of  the  plaintiff,  for  the  removal  of  such 
suit  into  the  circuit  court  to  be  held  in  the  district  where  such  suit  is  pending, 
and  shall  make  and  file  therewith  a  bond,  with  good  and  sufficient  surety,  for 
his  or  their  entering  in  such  circuit  court,  on  the  first  day  of  its  then  next  session, 
a  copy  of  the  record  in  such  suit,  and  for  paying  all  costs  that  may  be  awarded 
by  the  said  circuit  court  if  said  court  shall  hold  that  such  suit  was  wrongfully 
or  improperly  removed  thereto,  and  also  for  their  appearing  and  entering  special 
bail  in  such  suit  if  special  bail  was  originally  requisite  therein.  It  shall  then  be 
the  duty  of  the  State  court  to  accept  said  petition  and  bond,  and  proceed  no 
further  in  such  suit;  and  the  said  copy  being  entered  as  aforesaid  in  said  circuit 
court  of  the  United  States,  the  cause  shall  then  proceed  in  the  same  manner  as 
if  it  had  been  originally  commenced  in  the  said  circuit  court;  and  if  in  any  action 
commenced  in  a  State  court  the  title  of  land  be  concerned,  and  the  parties  are 
citizens  of  the  same  State;  and  the  matter  in  dispute  exceed  the  sum  or  value 
of  two  thousand  dollars,  exclusive  of  interest  and  costs,  the  sum  or  value  being 
made  to  appear,  one  or  more  of  the  plaintiffs  or  defendants,  before  the  trial,  may 
state  to  the  court,  and  make  affidavit  if  the  court  require  it,  that  he  or  they  claim 
and  shall  rely  upon  a  right  or  title  to  the  land  under  a  grant  from  a  State,  and 
produce  the  original  grant,  or  an  exemplification  of  it,  except  where  the  loss  of 
public  records  shall  put  it  out  of  his  or  their  power,  and  shall  move  that  any  one 
or  more  of  the  adverse  party  inform  the  court  whether  he  or  they  claim  a  right 
or  title  to  the  land  under  a  grant  from  some  other  State,  the  party  or  parties  so 
required  shall  give  such  information,  or  otherwise  not  be  allowed  to  plead  such 
grant  or  give  it  in  evidence  upon  the  trial;  and  if  he  or  they  inform  that  he  or  they 
do  claim  under  such  grant,  any  one  or  more  of  the  party  moving  for  such  informa- 
tion may  then,  on  petition  and  bond,  as  hereinbefore  mentioned  in  this  act,  remove 
the  cause  for  trial  to  the  circuit  court  of  the  United  States  next  to  be  holden  in 
such  district;  and  any  one  of  either  party  removing  the  cause  shall  not  be  allowed 
to  plead  or  give  evidence  of  any  other  title  than  that  by  him  or  them  stated  as 
aforesaid  as  the  ground  of  his  or  their  claim. 

2.  Unamended  Sections  of  Judiciary  Act  of  March  3,  1875.  When  any  suit 
shall  be  removed  from  a  State  court  to  a  circuit  court  of  the  United  States,  any 
attachment  or  sequestration  of  the  goods  or  estate  of  the  defendant  had  in  such 
suit  in  the  State  court  shall  hold  the  goods  or  estate  so  attached  or  sequestered  to 
answer  the  final  judgment  or  decree  in  the  same  manner  as  by  law  they  would 
have  been  held  to  answer  final  judgment  or  decree  had  it  been  rendered  by  the 
court  in  which  said  suit  was  commenced;  and  all  bonds,  undertakings,  or  security 
given  by  either  party  in  such  suit  prior  to  its  removal  shall  remain  valid  and 
effectual,  notwithstanding  said  removal;  and  all  injunctions,  orders,  and  other 
proceedings  had  in  such  suit  prior  to  its  removal  shall  remain  in  full  force  and 
effect  until  dissolved  or  modified  by  the  court  to  which  such  suit  shall  be  removed. 

If,  in  any  suit  commenced  in  a  circuit  court  or  removed  from  a  State  court 
to  a  circuit  court  of  the  United  States,  it  shall  appear  to  the  satisfaction  of  said  cir- 
cuit court,  at  any  time  after  such  suit  has  been  brought  or  removed  thereto,  that 
such  suit  does  not  really  and  substantially  involve  a  dispute  or  controversy  prop- 
erly within  the  jurisdiction  of  said  circuit  court,  or  that  the  parties  to  said  suit 
have  been  improperly  or  collusively  made  or  joined,  either  as  plaintiffs  or  defend- 
ants, for  the  purpose  of  creating  a  case  cognizable  or  removable  under  this  act, 

55.  25  U.  S.  St.  at  L.  434.  Judiciary -Act  of  1875,  it  is  given  tho  same 

Where  the  language  of  this  statute  is  the  construction.  New  York  Constr.  Co.  v. 
same  as  that  in  section  2,  clause  2  of  the      Simon,  53  Fed.  1.. 
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the  said  circuit  court  shall  proceed  no  further  therein,  but  shall  dismiss  the  suit 
or  remand  it  to  the  court  from  which  it  was  removed  as  justice  may  require,  and 
shall  make  such  order  as  to  costs  as  shall  be  just. 

The  circuit  court  of  the  United  States  shall,  in  all  suits  removed  under  the 
provisions  of  this  act,  proceed  therein  as  if  the  suit  had  been  originally  commenced 
in  said  circuit  court,  and  the  same  proceedings  had  been  taken  in  such  suit  in  said 
circuit  court  as  shall  have  been  had  therein  in  said  State  court  prior  to  its  removal. 

In  all  causes  removable  under  this  act,  if  the  term  of  the  circuit  court  to  which 
the  same  is  removable,  then  next  to  be  holden,  shall  commence  within  twenty 
days  after  filing  the  petition  and  bond  in  the  State  court  for  its  removal,  then 
he  or  they  who  apply  to  remove  the  same  shall  have  twenty  days  from  such  appli- 
cation to  file  said  copy  of  record  in  said  circuit  court,  and  enter  appearance  therein  ; 
and  if  done  within  said  twenty  days,  such  filing  and  appearance  shall  be  taken 
to  satisfy  the  said  bond  in  that  behalf ;  that  if  the  clerk  of  the  State  court  in  which 
any  such  cause  shall  be  pending,  shall  refuse  to  any  one  or  more  of  the  parties  or 
persons  applying  to  remove  the  same,  a  copy  of  the  record  therein,  after  tender 
of  legal  fees  for  such  copy,  said  clerk  so  offending  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  on  conviction  thereof  in  the  circuit  court  of  the  United  States 
to  which  said  action,  or  proceeding  was  removed,  shall  be  punished  by  imprison- 
ment not  more  than  one  year,  or  by  fine  not  exceeding  one  thousand  dollars,  or 
both  in  the  discretion  of  the  court.  And  the  circuit  court  to  which  any  cause 
shall  be  removable  under  this  act  shall  have  power  to  issue  a  writ  of  certiorari  to 
said  StatQ  court  commanding  said  State  court  to  make  return  of  the  record  in 
any  such  cause  removed  as  aforesaid,  or  in  which  any  one  or  more  of  the  plaintiffs 
or  defendants  have  complied  with  the  provisions  of  this  act  for  the  removal  of 
the  same,  and  enforce  said  writ  according  to  law;  and  if  it  shall  be  impossible 
for  the  parties  or  persons  removing  any  cause  under  this  act,  or  complying  with 
the  provisions  for  the  removal  thereof,  to  obtain  such  copy,  for  the  reason  that 
the  clerk  of  said  State  court  refuses  to  furnish  a  copy,  on  payment  of  legal  fees, 
or  for  any  other  reason,  the  circuit  court  shall  make  an  order  requiring  the  pros- 
ecutor in  any  such  action  or  proceeding  to  enforce  forfeiture  or  recover  penalty 
as  aforesaid,  to  file  a  copy  of  the  paper  or  proceeding  by  which  the  same  was 
commenced,  within  such  time  as  the  court  may  determine;  and  in  default  thereof 
the  court  shall  dismiss  the  said  action  or  proceeding;  but  if  said  order  shall  be 
complied  with,  then  said  circuit  court  shall  require  the  other  party  to  plead,  and 
said  action,  or  proceeding  shall  proceed  to  final  judgment;  and  the  said  circuit 
court  may  make  an  order  requiring  the  parties  thereto  to  plead  de  novo;  and  the 
bond  given,  conditioned  as  aforesaid,  shall  be  discharged  so  far  as  it  requires 
copy  of  the  record  to  be  filed  as  aforesaid. 

When  in  any  suit,  commenced  in  any  circuit  court  of  the  United  States,  to 
enforce  any  legal  or  equitable  lien  upon,  or  claim  to,  or  to  remove  any  incum- 
brance or  lien  or  cloud  upon  the  title  to  real  or  personal  property  within  the  dis- 
trict where  such  suit  is  brought,  one  or  more  of  the  defendants  therein  shall  not 
be  an  inhabitant  of,  or  found  within,  the  said  district,  or  shall  not  voluntarily 
appear  thereto,  it  shall  be  lawful  for  the  court  to  make  an  order  directing  such 
absent  defendant  or  defendants  to  appear,  plead,  answer,  or  demur,  by  a  day  certain 
to  be  designated,  which  order  shall  be  served  on  such  absent  defendant  or  defend- 
ants, if  practicable,  wherever  found,  and  also  upon  the  person  or  persons  in  posses- 
sion or  charge  of  said  property,  if  any  there  be ;  or  where  such  personal  service 
upon  such  absent  defendant  or  defendants  is  not  practicable,  such  order  shall 
be  published  in  such  manner  as  the  court  may  direct,  not  less  than  once  a  week 
for  six  consecutive  weeks;  and  in  case  such  absent  defendant  shall  not  appear, 
plead,  answer,  or  demur  within  the  time  so  limited,  or  within  some  further  time, 
to  be  allowed  by  the  court,  in  its  discretion,  and  upon  proof  of  the  service  or  publi- 
cation of  said  order,  and  of  the  performance  of  the  directions  contained  in  the 
same,  it  shall  be  lawful  for  the  court  to  entertain  jurisdiction,  and  proceed  to  the 
[11,  A,  2] 
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hearing  and  adjudication  of  such  suit  in  the  same  manner  as  if  such  absent  defend- 
ant had  been  served  with  process  within  the  said  district;  but  said  adjudication 
shall,  as  regards  said  absent  defendant  or  defendants  without  appearance,  affect 
only  the  property  which  shall  have  been  the  subject  of  the  suit  under  the  juris- 
diction of  the  court  therein,  within  such  district.  And  when  a  part  of  the  said 
real  or  personal  property  against  which  such  proceeding  shall  be  taken  shall  be 
within  another  district,  but  within  the  same  State,  said  suit  may  be  brought  in 
either  district  in  said  State ;  Provided,  however,  That  any  defendant  or  defendants 
not  actually  personally  notified  as  above  provided  may,  at  any  time  within  one 
year  after  final  judgment  in  any  suit  mentioned  in  this  section,  enter  his  appear- 
ance in  said  suit  in  said  circuit  court,  and  thereupon  the  said  court  shall  make  an 
order  setting  aside  the  judgment  therein,  and  permitting  said  defendant  or  defend- 
ants to  plead  therein  on  payment  by  him  or  them  of  such  costs  as  the  court  shall 
deem  just;  and  thereupon  said  suit  shall  be  proceeded  with  to  final  judgment 
according  to  law. 

Whenever  either  party  to  a  final  judgment  or  decree  which  has  been  or  shall 
be  rendered  in  any  circuit  court  has  died  or  shall  die  before  the  time  allowed  for 
taking  an  appeal  or  bringing  a  writ  of  error  has  expired,  it  shall  not  be  necessary 
to  revive  the  suit  by  any  formal  proceedings  aforesaid.  The  representative  of 
such  deceased  party  may  file  in  the  office  of  the  clerk  of  such  circuit  court  a  duly 
certified  copy  of  his  appointment  and  thereupon  may  enter  an  appeal  or  bring 
writ  of  error  as  the  party  he  represents  might  have  done.  If  the  party  in  whose 
favor  such  judgment  or  decree  is  rendered  has  died  before  appeal  taken  or  writ 
of  error  brought,  notice  to  his  representatives  shall  be  given  from  the  Supreme 
Court,  as  provided  in  case  of  the  death  of  a  party  after  appeal  taken  or  writ  of 
error  brought. 

3.  Statutes  Authorizing  Removal  of  Civil  Rights  Cases.  When  any  civil 
suit  or  criminal  prosecution  is  commenced  in  any  State  court,  for  any  cause  what- 
soever, against  any  person  who  is  denied  or  cannot  enforce  in  the  judicial  tri- 
bunals of  the  State,  or  in  the  part  of  the  State  where  such  suit  or  prosecution 
is  pending,  any  right  secured  to  him  by  any  law  providing  for  the  equal  civil 
rights  of  citizens  of  the  United  States,  or  of  all  persons  within  the  jurisdiction  of 
the  United  States,  or  against  any  officer,  civil  or  military,  or  other  person,  for 
any  arrest  or  imprisonment  or  other  trespasses  or  wrongs,  made  or  committed  by 
virtue  of  or  under  color  of  authority  derived  from  any  law  providing  for  equal 
rights  as  aforesaid,  or  for  refusing  to  do  any  act  on  the  ground  that  it  would  be 
inconsistent  with  such  law,  Guch  suit  or  prosecution  may,  upon  petition  of  such 
defendant,  filed  in  said  State  court  at  any  time  before  the  trial  or  final  hearing  of 
the  cause,  stating  the  facts  and  verified  by  oath,  be  removed^  for  trial,  into  the 
next  circuit  court  to  be  held  in  the  district  where  it  is  pending.^^ 


56.  18  U.  S.  St.  at  L.  471. 

57.  U.  S,  Rev.  St.  (1878)  §  641  [U.  S. 
Comp.  St.  (1901)  p.  520]. 

This  statute  does  not  authorize  the  removal 

of  a  case  where  the  constitution  or  laws  of 
the  state  do  not  discriminate  against  the  ac- 
cused. Kentucky  v.  Powers,  201  U.  S.  1,  26 
S.  Ct.  387,  50  L.  ed.  633;  Gibson  v.  Missis- 
sippi, 102  U.  S.  565,  16  S.  Ct.  904,  40  L.  ed. 
1075;  Neal  v.  Delaware,  103  U.  S.  370,  26 
L.  ed.  567.  So  a  case  cannot  be  removed  un- 
der this  statute,  because  of  an  unjust  dis- 
crimination against  a  defendant  before  the 
trial  (Gibson  v.  Mississippi,  162  U.  S.  565, 
16  S.  Ct.  904,  40  L.  ed.  1075;  California  v. 
Chue  Fan,  42  Fed.  865),  or  upon  the  trial 
(Kentucky  i\  Powers,  201  U.  S.  1,  26  S.  Ct. 
387,  50  l!  ed.  633;  Murray  i\  Louisiana,  163 
U.  S.  101,  16  S.  Ct.  990,  41  L.  ed.  87),  which 


is  not  based  upon  a  provision  in  the  constitu- 
tion or  laws.  A  civil  suit  by  a  state  against 
one  of  its  own  citizens  cannot,  for  that  rea- 
son, be  removed.  See  Foster  Fed.  Pr.  (4th 
ed.)  p.  1577,  §  389  [citing  in  support  of  this 
proposition  Alabama  r.  Wolffe,  18  Fed.  86]. 

Exclusion  of  colored  men  from  jury. —  The 
remedy  wiiere  it  is  the  custom  to  exclude 
colored  men  from  grand  juries  is  by  a  motion 
to  quash  the  indictment,  which  can  be  re- 
viewed by  a  writ  of  error  from  the  supreme 
court  of  "the  Ignited  States  to  the  final  judg- 
ment of  the  highest  state  court.  Smitli  r. 
Mississippi,  162^  U.  S.  592.  16  S.  Ct.  900,  40 
L.  ed.  1082;  Gibson  r.  Mississippi,  162  U.  S. 
565,  16  S.  Ct.  904.  40  L.  ed.  1075:  U.  S.  t\ 
Gale,  109  U.  S.  05,  3  S.  Ct.  1,  27  L.  ed.  857; 
Neal  v.  Delaware,  103  U.  S.  370,  26  L.  ed. 
667. 
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4.  Statutes  Authorizing  Removal  of  Proceedings  Against  Revenue  Officers 
and  0t2er  persons,  whose  defense  is  based  upon  a  revenue  law.  when 
any  civil  suit  or  criminal  prosecution  is  commenced  in  any  court  of  a  State  against 
any  officer  appointed  under  or  acting  by  authority  of  any  revenue  law  of  the 
United  States  now  or  hereafter  enacted,  or  against  any  person  acting  under  or 
by  authority  of  any  such  officer,  on  account  of  any  act  done  under  color  of  his 
office  or  of  any  such  law,  or  on  account  of  any  right,  title,  or  authority  claimed 
by  such  officer  or  other  person  under  any  such  law;  or  is  commenced  against  any 
person  holding  property  or  estate  by  title  derived  from  any  such  officer,  and 
affects  the  vaHdity  of  any  such  revenue  law;  the  said  suit  or  prosecution  may, 
at  any  time  before  the  trial  or  final  hearing  thereof,  be  removed  for  trial  into  the 
circuit  court  next  to  be  holden  in  the  district  where  the  same  is  pending,  upon 
the  petition  of  such  defendant.^* 

5.  Clause  in  Appropriation  Law  of  March  3,  1875,  Authorizing  Removal  op 
Actions  Against  Officers  of  a  House  of  Congress.  In  any  action  now  pending, 
or  which  may  be  brought  against  any  person  for  or  on  account  of  anything  done 
by  him  while  an  officer  of  either  House  of  Congress  in  the  discharge  of  his  official 
duty,  in  executing  any  order  of  such  House,  the  district  attorney  for  the  district 
within  which  the  action  is  brought,  on  being  thereto  requested  by  the  officer 
sued,  shall  enter  an  appearance  in  behalf  of  such  officer;  and  all  provisions  of  the 
eighth  section  of  the  act  of  July  twenty-eighth,  eighteen  hundred  and  sixty-six, 
entitled  *'An  act  to  protect  the  revenue,  and  for  other  purposes,"  and  also  all  pro- 
visions of  the  sections  of  former  acts  therein  referred  to,  so  far  as  the  same  relate 
to  the  removal  of  suits,  the  withholding  of  executions,  and  the  paying  of  judgments 
against  revenue  or  other  officers  of  the  United  States,  shall  become  applicable  to 
such  action  and  to  all  proceedings  and  matters  whatsoever  connected  therewith, 


58.  U.  S.  Rev.  St.  (1878)  §  643,  as  amended 
by  28  U.  S.  St.  at  L.  36  [U.  S.  Comp.  St. 
(1901)  p.  521].  See  also  Venable  v.  Ricli- 
ards,  28  Fed.  Cas.  No.  16,913,  1  Hughes  326 
[affirmed  in  105  U.  S.  636,  26  L.  ed.  1196]. 

l?his  statute  is  constitutional.  Tennessee 
V.  Davis,  100  U.  S.  257,  25  L.  ed.  648.  In 
the  case  of  criminal  prosecutions  it  is  not  re- 
stricted to  those  where  an  attempt  is  made 
by  a  state  legislature  to  nullify  a  law  of  the 
United  States.  Findlev  v.  Satterfield,  9  Fed. 
Cas.  No.  4,792,  3  Woods  504. 

It  covers  a  criminal  prosecution  for  murder 
or  assault,  by  a  deputy  marshal  (Carico  V. 
Wilmore,  51  Fed.  196),  or  by  a  posseman  ap- 
pointed by  a  marshal  or  a  deputy  marshal 
(Davis  V.  South  Carolina,  107  U.  S.  597,  2 
S.  Ct.  636,  27  L.  ed.  574;  Com.  v.  De  Hart, 
119  Fed.  626),  a  suit  to  recover  taxes  ille- 
gally exacted  by  a  collector  of  internal  rev- 
enue (Brainard  v.  Hubbard,  12  Wall.  (U.S.) 
1,  20  L.  ed.  272),  a  proceeding  to  punish  a 
collector  of  internal  revenue  for  contempt,  in 
refusing  to  permit  a  sheriff  to  enter  a  bonded 
warehouse  (McCullough  v.  Large,  20  Fed. 
309),  a  proceeding  under  a  writ  of  foreign 
attachment,  issued  in  a  suit  between  private 
citizens  upon  the  property  of  defendant, 
which  was  in  the  possession  of  a  collector  of 
customs  (Fischer  v.  Daudistal,  9  Fed.  145), 
an  action  for  slander  because  of  remarks  by 
a  collector  of  customs,  while  in  the  discharge 
of  his  official  duty,  and  explanatory  of  the 
same  (Buttner  i\  Miller,  4  Fed.  Cas.  No. 
2,254,  1  Woods  620),  and  a  suit  against  a 
postmaster  for  his  refusal  to  deliver  a  letter 
(Warner  v.  Fowler,  29  Fed.  Cas.  No.  17,182, 
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4  Blatchf.  311,  3  Wkly.  L.  Gaz.  246;  Black's 
Dillon  Removal  Causes,  §  41.  But  see  Bry- 
ant Bros.  Co.  V.  Robinson,  149  Fed.  321,  79 
C.  C.  A.  259).  It  gives  the  right  of  removal 
to  a  corporation  constructing  a  building  un- 
der the  authority  of  the  secretary  of  the 
treasury.  Ward  v.  Congress  Constr.  Co.,  99 
Fed.  508,  39  C.  C.  A.  669.  The  acts  of  con- 
gress imposing  direct  taxes  on  the  states  are 
revenue  laws,  within  the  meaning  of  the  re- 
moval act  of  1833.  Peyton  v.  Bliss,  19  Fed. 
Cas.  No.  11,055,  Woolw.  170.  It  does  not 
authorize  the  removal  of  an  action  against 
a  United  States  commissioner,  to  recover 
money  alleged  to  have  been  illegally  exacted 
by  him  as  costs  and  fees,  in  a  criminal  pro- 
ceeding for  a  violation  of  the  revenue  law 
(Benchley  v,  Gilbert,  3  Fed.  Cas.  No.  1,291, 
8  Blatchf.  147),  of  a  suit  against  an  officer 
of  the  United  States  to  recover  the  value  of 
United  States  bonds,  the  possession  of  which 
plaintiff  had  permitted  defendant  to  take,  and 
which  the  latter  had  retained  on  the  ground 
that  they  were  the  property  of  a  state  (Vie- 
tor  V.  Cisco,  28  Fed.  Cas.  No.  16,934,  5 
Blatchf.  128),  nor  of  a  suit  against  an  ex- 
press company  for  a  refusal  to  accept  goods 
tendered  for  transportation,  based  on  a  claim 
of  the  right  to  require  the  shipper  to  furnish 
or  pay  for  the  receipt  stamp  required  by  the 
revenue  laws  (Johnson  v.  Wells,  98  Fed.  3). 
A  defendant  who  holds  a  liquor  license  from 
the  United  States  cannot  for  that  reason  re- 
move a  criminal  prosecution  for  selling  liquor 
in  violation  of  a  state  statute.  State  17. 
Elder,  54  Me.  381;  Com.  v.  Casey,  12  Allen 
(Mass.)  214. 
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and  the  defense  of  such  action  shall  thenceforth  be  conducted  under  the  super- 
vision and  direction  of  the  Attorney  General.^* 

B.  Nature  of  Cases  Which  Are  the  Subject  of  Removal  —  l.  In  Gen- 
eral. The  Judiciary  Act  of  1887  authorizes  the  removal  of  those  cases  only, 
of  which  the  circuit  courts  of  the  United  States  are  given  original  jurisdiction  by 
the  same.'^^  It  is  no  objection  to  the  removal,  that  the  ease  involves  claims  and 
defenses  in  both  law  and  equity,  which  cannot  be  united  in  a  suit  in  the  federal 
court. 

2.  Criminal  Proceedings  and  Proceedings  in  Their  Nature  Criminal,  Except 
in  cases  arising  under  the  Civil  Rights  Act/^  or  where  there  is  a  defense  under 
the  revenue  laws, ®^  or  defendant  is  an  officer  of  a  house  of  congress,^*  no  criminal 
proceeding, nor  proceeding  in  its  nature  criminal,^®  can  be  removed. 


59.  Act  of  March  3,  1875;  18  U.  S.  St. 
at  L.  401,  c.  130,  §  8;  1  U.  S.  Eev.  St.  Suppl. 
76.  The  Act  of  July  28,  1866,  and  other  acts 
to  which  this  statute  refers,  are  incorporated 
in  U.  S.  Rev.  St.  (1878)'  §  629,  par.  12, 
§§  643,  645,  646,  827,  834,  989. 

60.  See  supra,  II,  A,  1.  And  see  Blunt 
V.  Southern  R.  Co.,  155  Fed.  499. 

Cases  which  may  be  removed. — ^A  judicial 
proceeding  which  is  of  such  a  character,  owing 
to  its  procedure,  that  it  could  not  be  com- 
menced in  the  federal  courts,  can  be  removed 
when  the  controversy  presents  every  element 
mentioned  in  the  first  section  of  the  Judiciary 
Act,  namely,  that  it  is  a  suit  of  a  civil  na- 
ture, at  common  law  or  in  equity,  which  in- 
volves two  thousand  dollars,  exclusive  of  in- 
terest and  costs;  and  arises  only  between 
citizens  of  different  states,  or  else  arises  un- 
der the  constitution  or  a  law  of  the  United 
States,  or  between  citizens  of  the  same  state, 
claiming  land  imder  grants  of  difl'erent 
states.  In  re  Stutsman  County,  88  Fed.  337. 
See  Wilson  v.  Smith,  66  Fed.  81.  A  proceed- 
ing not  in  a  court  of  justice,  but  carried  on 
by  executive  officers  in  the  exercise  of  their 
proper  functions,  is  considered  as  purely  ad- 
ministrative in  its  character,  and  not  in  any 
just  sense  a  suit;  but  an  appeal  from  the 
decision  in  such  a  proceeding  may  become  a 
suit,  if  made  to  a  court  or  tribunal  having 
power  to  determine  questions  of  law  and 
fact,  either  with  or  without  a  jury,  and  if 
there  are  parties  litigant  to  contest  the  case 
on  the  one  side  and  the  other.  Upshur 
County  V.  Rich,  135  U.  S.  467,  10  S.  Ct.  651, 
34  L.  ed.  196;  Delaware  County  v.  Diebold 
Safe,  etc.,  Co.,  133  U.  S.  473,  10  S.  Ct.  399, 
33  L.  ed.  674.  A  proceeding  under  the  Idaho 
statute  relating  to  the  appropriation  of  water 
from  a  stream  after  an  appeal  has  been  taken 
to  the  district  court  is  removable.  Waha- 
Lewiston  Land,  etc.,  Co.  v.  Lewiston-Sweet- 
water  Irr.  Co.,  158  Fed.  137.  A  suit  against 
an  assignee  for  the  benefit  of  creditors, 
brought  under  the  Ohio  statute  for  an  adju- 
dication upon  a  claim  against  the  estate,  may 
be  removed.  Claflin  v.  Robbins,  5  Fed.  Cas. 
No.  2,776,  1  Flipp.  603.  An  action,  pending 
before  a  Nebraska  justice  of  the  peace,  is  re- 
movable when  the  requisite  difference  of  citi- 
zenship exists,  and  the  matter  in  controversy 
exceeds  the  jurisdictional  amount.  Katz  h. 
Herschel  Mfg.  Co.,  150  Fed.  684.  A  suit 
arising  under  the  postal  law,  the  institution 


of  which  in  a  state  court  was  authorized  by 
the  Revised  Statutes,  may  be  rem.oved  into  a 
federal  court  upon  the  ground  that  it  arose 
under  a  law  of  the  United  States.  New  Or- 
leans Nat.  Bank  v.  Merchant,  18  Fed.  841. 

Cases  which  may  not  be  removed. — A  cred- 
itor's bill  brought  under  a  state  statute  by 
one  who  is  not  a  judgment  creditor  to  set 
aside  a  conveyance  as  fraudulent  (Parkers- 
burg  First  Nat.  Bank  v.  Prager,  91  Fed.  689, 
34  C.  C.  A.  51)  or,  to  reach  and  apply,  in 
payment  of  a  debt,  property  of  a  debtor, 
which  cannot  be  attached  or  taken  under 
execution,  in  an  action  at  law  (Mathews 
Slate  Co.  V,  Mathews,  148  Fed.  490)  cannot 
be  removed.  A  suit  against  a  partnership  by 
the  firm-name,  under  a  state  statute,  which 
authorizes  in  such  case  judgment  to  be  en- 
tered against  the  firm,  only  to  be  enforced 
against  the  partnership  property,  or  upon 
all  such  members  as  have  appeared  or  been 
served  with  notice,  cannot  be  removed.  Ralya 
Market  Co.  v.  Armour,  102  Fed.  530.  A  suit 
which  might  have  been  removed  from  the 
court  of  first  instance  cannot  be  removed 
when  pending  in  an  appellate  court.  Wil- 
liams V.  Lowe,  4  Nebr.  382;  Miller  v.  Finn, 
1  Nebr.  254.  A  suit  brought  in  a  territorial 
court  cannot  be  removed,  when,  after  answer, 
it  has  passed  into  the  jurisdiction  of  a  state 
court  upon  the  admission  of  the  territory  into 
a  state.  Ames  v.  Colorado  Cent.  R,  Co.,  1 
Fed.  Cas.  No.  325,  4  Dill.  260. 

Must  be  "  suit." —  Before  a  suit  is  pending 
in  a  state  court,  for  the  purposes  of  the 
removal  act,  it  must  be  a  suit  within  the 
meaning  of  the  state  law,  and  the  mere  filing 
of  a  petition  of  intervention,  without  the 
issuing  or  service  of  notice  or  process  of  any 
kind,  does  not  constitute  a  suit  within  the 
meaning  of  the  law  of  Iowa.  In  re  Iowa,  etc., 
Constr.'  Co.,  6  Fed.  799. 

The  decision  of  a  state  court  of  last  resort 
that  a  special  statutory  proceeding  is  not  a 
civil  suit  does  not  control  the  federal  court 
on  the  question  of  right  of  removal.  In  re 
Jarnecke  Ditch.  69  Fed.  161. 

61.  Tarver  r.  Ficklin.  60  Ga.  373;  Ketchum 
V.  Black  River  Lumber  Co.,  4  Fed.  139. 

62.  See  f^vpra,  IL  A.  3. 

63.  See  supra,  II,  A.  4. 

64.  See  supra,  IL  A,  5. 

65.  New  Hampshire  v.  Grand  Trunk  R. 
Co.,  3  Fed.  887. 

66.  Chicago,  etc.,  R.  Co.  v.  Iowa,  145  U.  S. 

[II,  B,  2] 


1226    [34  Cye.] 


REMO  YAL  OF  OA  USES 


3.  Mandamus.  An  application  for  the  writ  of  mandamus  is  not  removable 
under  the  Judiciary  Act  of  1887,^^  except  perhaps  when  it  is  ancillary  to  proceed- 
ings previously  pending  in  the  federal  court. 

4.  Quo  Warranto.  An  action  in  the  nature  of  a  quo  warranto,  even  if  it  is 
begun  by  information,  may  be  removed  when  it  arises  under  the  constitution  or 
laws  of  the  United  States. 

5.  Habeas  Corpus.  A  proceeding  upon  an  application  for  the  writ  of  habeas 
corpus  cannot  be  removed  under  th^  Judiciary  Act  of  1887,'^^ 

'  6.  Probate  Proceedings.  An  appHcation  for  probate  of  a  will  is  not  "  a  suit 
of  a  civil  nature  at  law  or  in  equity"  and  is  not  removable,  either  originally/^ 


631,  12  S.  Ct.  978,  36  L.  ed.  856;  Dey  v. 
Chicago,  etc.,  R.  Co.,  45  Fed.  82;  Texas  v. 
Day  Land,  etc.,  Co.,v  41  Fed.  228;  Ferguson 
V.  Ross,  38  Fed.  161,  3  L.  R.  A.  322;  Iowa  v. 
Chicago,  etc.,  R.  Co.,  37  Fed.  497,  3  L.  R.  A 
554,  appeal  dismissed. 

Illustrations. — An  action  by  a  state  or  by 
a  public  officer  to  recover  a  penalty  is  crimi- 
nal, not  civil,  in  its  nature;  and  consequently 
cannot  be  removed  under  the  Judiciary  Act 
of  1887.  Southern  R.  Co.  v.  State,  (Ind.  App. 
1904)  72  N.  E.  174;  Chicago,  etc.,  R.  Co.  v. 
Iowa,  145  U.  S.  631,  12  S.  Ct.  978,  36  L.  ed. 
857;  Indiana  v.  Alleghany  Oil  Co.,  85  Fed. 
870;  Dey  v.  Chicago,  etc.,  R.  Co.,  45  Fed.  82; 
Texas  v.  Day  Land,  etc.,  Co.,  41  Fed.  228; 
Ferguson  v.  Ross,  38  Fed.  161,  3  L.  R.  A. 
322;  Iowa  V.  Chicago,  etc.,  R.  Co.,  37  Fed. 
497,  3  L.  R.  A.  554.  This  is  true  even  where 
the  state  statute  declares  it  to  be  a  civil 
action  (Indiana  v.  Alleghany  Oil  Co.,  85  Fed. 
870)  or  where  a  count  for  the  penalty  is 
joined  with  another  count  for  damages  (Texas 
V.  Day  Land,  etc.,  Co.,  49  Fed.  593).  So  an 
information  in  equity  by  a  state  attorney- 
general  to  enjoin  the  violation  of  an  anti- 
trust law  is  not  removable.  Moloney  v. 
American  Tobacco  Co.,  72  Fed.  801.  And  an 
action  on  a  recognizance  for  good  behavior 
cannot  be  removed.  Respublica  v.  Cobbet,  3 
Dall.  (Pa.)  467,  1  L.  ed.  683.  But  a  suit  by 
state  commissioners  to  enjoin  a  railroad  com- 
pany from  violating  a  state  statute,  and  their 
order  concerning  rates  (Missouri,  etc.,  R. 
Co.  V.  Hickman,  183  U.  S.  53,  22  S.  Ct.  18, 
46  L.  ed.  78  \_reversing  151  Mo.  644,  52  S.  W. 
351]  ;  Hickman  v.  Missouri,  etc.,  R.  Co.,  97 
Fed.  113),  a  proceeding  to  punish  a  revenue 
collector  for  contempt  of  court  (McCuUough 
V.  Large,  20  Fed.  -309 ) ,  an  action  by  the  state 
to  enjoin  a  federal  receiver  from  destroying  a 
railroad  (State  v.  Frost,  113  Wis.  623,  88 
K  W.  912,  89  N.  W.  915),  a  statutory  sum- 
mary proceeding  bv  a  landlord  to  eject  a  ten- 
ant (Gallatin  v.  Sherman,  77  Fed.  337),  a 
proceeding  for  the  collection  of  delinquent 
taxes  under  a  statute  of  North  Dakota  {In  re 
Stutsman  County,  88  Fed.  337.  But  see  Chi- 
cago, etc.,  R.  Co.  V.  Com.,  115  Ky.  278,  72 
S.  W.  1119,  24  Ky.  L.  Rep.  2124),  and  an 
action  by  the  personal  representative  of  a 
decedent  to  recover  damages  for  causing  his 
death  (Brisenden  v.  Chamberlain,  53  Fed. 
307),  although  the  act  also  provides  for  a 
fine,  payable  to  the  personal  representative, 
after  conviction  upon  an  indictment  (Malloy 
V.  American  Hide,  etc.,  Co.,  148  Fed.  482; 

[II,  B,  3] 


Boston,  etc.,  R.  Co.  v.  Kurd,  108  Fed.  116,  47 
C.  C.  A.  615,  56  L.  R.  A.  193)  may  be 
removed. 

67.  Western  Union  Tel.  Co.  v.  State,  165 
Ind.  492,  76  N.  E.  100,  3  L.  R.  A.  N.  S.  153; 
State  V.  Texas,  etc.,  R.  Co.,  52  La.  Ann.  1850, 

28  So.  284;  State  v.  Johnson,  29  La.  Ann. 
399;  Rosenbaum  v.  Bauer,  120  U.  S.  450,  7 
S.  Ct.  633,  30  L.  ed.  743;  Kelly  v.  Grand 
Circle  W.  W.,  129  Fed.  830;  Indiana  v.  Lake 
Erie,  etc.,  R.  Co.,  85  Fed.  1;  Ohio  v.  Colum- 
bus, etc.,  R.  Co.,  48  Fed.  626.  Contra,  People 
V.  Colorado  Cent.  R.  Co.,  42  Fed.  638  (under 
act  of  1877)  ;  Washington  Imp.  Co.  v.  Kansas 
Pac.  R.  Co.,  29  Fed.  Cas.  No.  17,242,  5  Dill. 
489  (under  act  of  1875). 

68.  See  infra,  II,  B,  13. 

69.  Ames  v.  Kansas,  111  U.  S.  449,  4  S.  Ct. 
437,  28  L.  ed.  482;  Illinois  v.  Illinois  Cent. 
R.  Co.,  33  Fed.  721.  But  see  State  v.  Glea- 
son,  12  Fla.  190,  holding  that  a  proceeding  in 
the  nature  of  quo  warranto  to  try  respond- 
ent's title  to  the  office  of  lieutenant-governor, 
on  the  ground  that  he  had  not  been  a  resident 
of  the  state  for  the  time  required  by  the 
constitution,  is  not  removable  to  the  United 
States  circuit  court  under  the  act  of  congress 
called  the  "  civil  rights  bill "  and  the  habeas 
corpus  acts  of  March  3,  1863,  and  May  11, 
1866. 

An  action  to  determine  defendant's  title 
to  office  in  a  corporation  organized  under  the 
laws  of  the  state  in  which  the  suit  is  brought 
is  not  removable,  because  of  difference  in  citi- 
zenship, when  the  relator  is  a  citizen  of  that 
state,  and  defendant  a  citizen  of  another 
state.  Place  v.  Illinois,  69  Fed.  481,  16 
C.  C.  A.  300. 

70.  In  re  Burrus,  136  U.  S.  586,  10  S.  Ct. 
850.  34  L.  ed.  1500.  To  the  same  effect  see 
Kurtz  r.  Moffitt,  115  U.  S.  487,  6  S.  Ct.  148, 

29  L.  ed.  458. 

71.  Hargroves  v.  Redd,  43  Ga.  142;  Cope- 
land  V.  Bruning,  72  Fed.  5.  In  McDonnell  v. 
Jordan,  178  U.  S.  229,  20  S.  Ct.  886,  44  L.  ed. 
1048,  the  court,  without  passing  upon  the 
question  whether  a  contest  upon  the  admis- 
sion of  a  will  in  the  probate  court  could  be 
removed,  intimated  that  in  such  a  case  the 
proponent  of  the  will  was  plaintiff,  and  could 
not  obtain  the  removal. 

A  statutory  proceeding  to  set  aside  the 
probate  of  a  will  in  the  same  court  cannot 
be  removed.  Reed  v.  Reed,  31  Fed.  49.  But 
an  appeal  from  such  proceedings  may  be. 
Brodhead  v.  Shoemaker,  44  Fed.  518,  11 
L.  R.  A.  567. 


BEMO  YAL  OF  OA  USES 


[34  Cye.]  1227 


or  upon  appeal.  But  it  has  been  held  that  a  suit  in  equity  to  establish  a  lost 
will  may  be  removed.''^ 

7.  Proceedings  For  Administration  of  a  Decedent's  Assets.  As  a  circuit 
court  has  no  jurisdiction  to  undertake  the  general  administration  of  a  decedent's 
estate/^  such  a  proceeding  cannot  be  removed. '^^  But  a  proceeding  in  a  court  of 
probate  against  the  administrator,  to  compel  payment  of  a  debt  owed  by  the 
decedent  during  his  life/^  an  action  to  recover  a  legacy;  an  application  by  an 
illegitimate  child  to  be  permitted  to  share  in  a  decedent's  estate  because  of  the 
alleged  acknowledgment  of  the  petitioner's  paternity  in  accordance  with  the 
state  statute;  a  special  proceeding  by  an  administrator  for  leave  to  sell  the 
land  of  his  decedent  for  the  payment  of  debts ;  and  a  suit  by  one  executor  against 
another,  who  was  also  the  surviving  partner  of  the  decedent,  to  compel  an  account 
of  his  administration  of  the  partnership  assets, may  be  removed. 

8.  Divorce  Suits.  A  suit  for  divorce  cannot  be  removed,  although  plaintiff 
demands  alimony  and  counsel  fees.^^ 

9.  Condemnation  Proceedings.  Proceedings  for  the  condemnation  of  land, 
when  instituted  by  a  state  for  its  exclusive  benefit,  are  not  removable,  if  no  federal 
question  is  involved. When  instituted  by  or  for  the  benefit  of  a  corporation, 


72.  Wahl  V.  Franz,  100  Fed.  680,  40 
C.  C.  A.  638,  49  L.  R.  A.  62  ireversing  81 
Fed.  91;  In  re  Aspinwall,  83  Fed.  851  [af- 
firmed  in  90  Fed.  675,  33  C.  C.  A.  217];  In 
re  Cilley,  58  Fed.  977;  In  re  Frazer,  9  Fed. 
Cas.  No.  5,068,  6  Reporter  357,  18  Alb.  L.  J. 
(N.  Y.)  353. 

73.  Southworth  v.  Adams,  4  Fed.  1,  9 
Biss.  521. 

A  bill  in  equity  brought  to  annul  a  will 

as  a  muniment  of  title,  and  to  limit  the 
operation  of  the  decree  admitting  the  same 
to  probate,  is  removable.  Gaines  v.  Fuentes, 
92  U.  S.  10,  23  L.  ed.  524.  See  also  South- 
worth  V.  Howard,  11  Reporter  46. 

74.  Byers  v.  McAuley,  149  U.  S.  608,  13 
S.  Ct.  906,  37  L.  ed.  867,  holding,  however, 
that  a  circuit  court  of  the  United  States  has 
original  jurisdiction  of  a  bill  in  equity,  which 
prays  that  defendant  be  directed  to  pay  a 
certain  portion  of  the  assets  in  his  hands,  to 
the  complainants,  who  are  part  of  his  next 
of  kin;  but  in  such  case  a  decree  cannot  be 
entered  directing  that  citizens  of  the  same 
state  as  defendant  receive  a  similar  share  of 
such  estate.  And  see  Comstock  v.  Herron,  55 
Fed.  803,  5  C.  C.  A.  266,  holding  that  a  cir- 
cuit court  of  the  United  States  has  original 
jurisdiction  of  a  suit  by  a  residuary  legatee, 
who  has  been  bequeathed  an  annuity,  for  an 
accounting,  and  for  the  payment  of  such  an- 
nuity, and  for  the  distribution  of  the  residu- 
ary estate,  when  ascertained,  between  herself 
and  the  other  residuary  legatees,  all  of  whom 
apparently,  as  well  as  the  complainant,  were 
citizens  of  different  states  from  that  of  de- 
fendant trustees  and  executors. 

75.  Clark  v.  Guy,  114  Fed.  783;  In  re 
Foley,  80  Fed.  949;  In  re  Foley,  76  Fed.  390; 
Foley  V.  Hartley,  72  Fed.  570. 

Illustrations. — A  proceeding  in  a  Connecti- 
cut probate  court  for  the  settlement  of  the 
accounts  of  an  executor  (Clark  v.  Guy,  114 
Fed.  783.  But  see  Craigie  v.  McArthur,  6 
Fed.  Cas.  No.  3,341,  4  Dill.  474,  15  Alb.  L.  J. 
(N.  Y.)  121),  a  proceeding  by  a  widow  in  a 
district  court  of  Nevada  for  a  partial  distri- 


bution of  the  estate  of  a  decedent,  and  for  a 
determination  that  part  of  the  same  was  sepa- 
rate property,  and  the  rest  annuity  property 
{In  re  Foley,  80  Fed.  949),  an  application  by 
a  widow  for  an  heir's  support  under  the  stat- 
ute of  Georgia  (McElmurray  v.  Loomis,  31 
Fed.  395),  and  a  proceeding  in  Louisiana  for 
the  removal  of  an  executor  and  the  appoint- 
ment of  his  successor  (Burnside's  Succession, 
34  La.  Ann.  728)  cannot  be  removed. 

76.  Hess  V.  Reynolds,  113  U.  S.  73,  5  S.  Ct. 
377,  28  L.  ed.  927;  Schneider  v.  Eldredge,  125 
Fed.  638.  But  see. Du  Vivier  v.  Hopkins,  116 
Mass.  125,  17  Am.  Rep.  141,  holding  that  a 
claim  against  the  insolvent  estate  of  a  de- 
ceased person,  pending  in  the  superior  court 
on  appeal  from  the  decision  of  the  probate 
commissioners,  cannot  be  removed  to  the  cir- 
cuit court  of  the  United  States  under  the 
acts  of  1867,  chapter  196. 

77.  Wilson  v.  Smith,  66  Fed.  81. 

78.  In  re  Foley,  76  Fed.  390. 

79.  Elliott  V.  Shuler,  50  Fed.  454 

80.  Filer  v.  Levy,  17  Fed.  609. 

81.  Chappell  v.  Chappell,  86  Md.  532,  39 
Atl.  984;  Bowman  v.  Bowman,  30  Fed.  849; 
Johnson  v.  Johnson,  13  Fed.  193. 

82.  Madisonville  Traction  Co.  v.  St.  Ber- 
nard Min.  Co.  130  Fed.  789. 

Proceedings  upon  a  petition  filed  with  the 
state  railroad  commissioners,  praying  their 
consent  to  the  taking  of  certain  lands  by 
condemnation  proceedings  to  be  subsequently 
instituted,  cannot  be  removed.  New  York, 
etc.,  R.  Co.  V.  Cockcroft,  46  Fed.  881. 

The  initial  proceeding  for  the  appraisal 
by  commissioners,  at  least  when  the  applica- 
tion for  their  appointment  is  made  r.r  paric. 
is  usually  considered  to  be  purely  adminis- 
trative in  its  nature  and  not  to  be  a  suit 
whdch  can  be  removed.  Searl  r.  Lake  Countv 
School  Dist.  No.  2.  124  U.  S.  197.  8  S.  Ct. 
460,  31  L.  ed.  415;  Texas,  etc.,  R.  Co.  r.  Kirk, 
115  U.  S.  1,  5  S.  Ct.  1113,  29  L.  cd.  319; 
Mississippi,  etc..  Boom  Co.  Patterson.  98 
U.  S.  403,  25  L.  od.  206. 

After  their  appraisal,  when  process  is  is- 
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between  whom  and  the  respondent  the  requisite  difference  of  citizenship  exists,^ 
or  when  the  proceeding  arises  under  the  constitution  or  laws  of  the  United  States/* 
they  may  be  removed.  The  existence  of  a  controversy  as  to  the  right  to  condemn 
the  lands,  which  is  distinct  from  that  of  the  amount  of  damages  to  be  awarded, 
does  not  prevent  a  removal. 

10.  Assessments  and  Tax  Proceedings.  A  statutory  appeal  from  an  assess- 
ment of  taxes  to  "a  county  court/'  which  in  respect  to  such  proceeding  acts,  not 
as  a  judicial  body,  but  as  a  board  of  commissioners  without  judicial  power,  and 
which  is  only  authorized  to  determine  questions  of  quantity,  proportion,  and 
value,  is  not  a  suit  which  can  be  removed  to  a  federal  court. 

11.  County  Claims.  Proceedings  upon  a  claim  presented  to  a  board  of  county 
officers  cannot  be  removed  while  they  are  pending  before  such  board. 

12.  Creditors'  Bills.  A  creditor's  bill,  founded  upon  a  judgment  of  a  state  or 
federal  court,  may  he  removed,  when  the  requisite  difference  of  citizenship  exists. 


sued  by  the  court  which  appointed  them 
directing  the  owners  to  show  cause  why  their 
report  should  not  be  confirmed,  a  removal 
may  be  had,  even  though  there  is  a  subse- 
quent appeal  upon  which  all  the  matters  de- 
cided can  be  retried.  Madisonville  Traction 
Co.  V.  St.  Bernard  Min.  Co.,  196  U.  S.  239, 
25  S.  Ct.  251,  49  L.  ed.  462  la/firming  130 
Fed.  789].  So  when  after  the  appraisal  by 
commissioners,  a  trial  by  jury  can  be  had 
upon  demand,  the  proceedings  can  be  re- 
moved at  or  before  the  time  when  siich  de- 
mand is  made.  Minneapolis',  etc.,  R.  Co.  v. 
Nestor,  50  Fed.  1.  And  when  there  is  no 
such  proceeding  in  the  court  of  first  instance, 
the  removal  may  take  place  after  an  appeal 
to  another  court,  where  the  question  as  to 
the  amount  of  damages  to  be  awarded  can  be 
retried.  Myers  v.  Chicago,  etc.,  R.  Co.,  118 
Iowa  312,  91  N.  W.  1076;  Searl  v.  Lake 
County  School  Dist.  No.  2,  124  U.  S.  197,  8 
S.  Ct.  460,  31  L.  ed.  415;  Texas,  etc.,  R.  Co. 
V.  Kirk,  115  U.  S.  1,  5  S.  Ct.  1113,  29  L.  ed. 
319;  Mississippi,  etc.,  Boom  Co.  v.  Patterson, 
98  U.  S.  403,  25  L.  ed.  206;  Kirbv  v.  Chicago, 
etc.,  R.  Co.,  106  Fed.  551;  Terre  Haute  i\ 
Evansville,  etc.,  R.  Co.,  106  Fed.  545;  Hud- 
son River  R.,  etc.,  Co.  v.  Day,  54  Fed.  545; 
Warren  v.  Wisconsin  Vallev  R.  Co.,  29  Fed. 
Cas.  No.  17,204,  6  Biss.  425. 

When  the  application  is  upon  notice  and 
may  be  opposed,  the  proceedings  are  remov- 
able. Union  Terminal  R.  Co.  r.  Chicago,  etc., 
R.  Co.,  119  Fed.  209;  Postal  Tel.  Cable  Co.  v. 
■Southern  R.  Co.,  88  Fed.  803;  Sugar  Creek, 
etc.,  R.  Co.  V.  McKell,  75  Fed.  34;  Kansas 
City,  etc.,  R.  Co,  v.  Interstate  Lumber  Co., 
37  Fed.  3;  Banigan  r.  Worcester,  30  Fed. 
392;  Colorado  Midland  R.  Co.  v.  Jones,  29 
Fed.  193;  Mineral  Range  R.  Co.  v.  Detroit, 
etc..  Cotton  Co.,  25  Fed.  515;  Northern  Pac. 
Terminal  Co.  v.  Lowenberg,  18  Fed.  339.  But 
see  Searl  v.  Lake  Countv  School  Dist.  No,  2, 
124  U.  S.  197,  8  S.  Ct.''460,  31  L.  ed.  415; 
Hartford,  etc.,  R.  Co.  v.  Montague,  94  Fed. 
227. 

83.  Madisonville  Traction  Co.  v.  St.  Ber- 
nard Min.  Co.,  196  U.  S.  239,  25  S.  Ct.  251, 
49  L.  ed.  462  [affirming  130  Fed.  789]  ;  Searl 
V.  Lake  County  School  Dist.  No.  2,  124  U.  S. 
197,  8  S.  Ct.  460,  31  L.  ed.  415;  Mississippi, 
etc.,  Boom  Co.  v.  Patterson,  98  U.  S.  403,  25 
L.  ed.  206.    But  see  Baltimore,  etc.,  R.  Co.  v. 


Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812,  holding 
that  a  foreign  corporation  cannot  institute 
proceedings  in  the  United  States  courts  to 
condemn  the  land  of  a  citizen  of  the  state 
for  the  use  of  the  corporation,  and  proceed- 
ings of  that  nature  instituted  in  the  state 
courts  cannot  be  removed  to  the  federal 
courts. 

84.  Texas,  etc.,  R.  Co.  v.  Kirk,  115  U.  S. 
1,  5  S.  Ct.  1113,  29  L.  ed.  319;  Helena  Power 
Transmission  Co.  v.  Spratt,  146  Fed.  310. 

85.  Madisonville  Traction  Co.  v.  St.  Ber- 
nard Min.  Co.,  196  U.  S.  239,  25  S.  Ct.  251, 
49  L.  ed.  462;  Searl  v.  Lake  County  School 
Dist.  No.  2,  124  U.  S.  197,  8  S.  Ct.  460,  3>1 
L.  ed.  415;  Helena  Power  Transmission  Co. 

Spratt,  146  Fed.  310;  Sugar  Creek,  etc.,  R. 
Co.  V.  McKell,  75  Fed.  34. 

86.  Upshur  County  v.  Rich,  135  U.  S.  467, 
10  S.  Ct.  651,  34  L.  ed.  196. 

Proceedings  in  a  court  with  full  judicial 
powers  under  the  Illinois  statute,  to  assess 
real  estate  for  the  cost  of  a  sewer,  in  propor- 
tion to  the  benefits  derived  from  the  same, 
are  not  removable.  In  re  Chicago,  64  Fed., 
897  ^criticized  in  In  re  Stutsman  County,  88 
Fed.  337].  But  proceedings  under  the  In- 
diana statutes  for  the  establishment  of  a 
drain  and  the  assessment  of  benefits  and  dam- 
ages {In  re  Jarnecke  Ditch,  69  Fed.  161)  and 
under  the  laws  of  North  Dakot?i  to  collect  de- 
linquent taxes  {In  re  Stutsman  County,  88 
Fed.  337)  may  be  removed. 

87.  Fuller  v.  Colfax  County,  14  Fed.  177, 
4  McCrary  535;  Gurnee  v.  Brunswick,  11 
Fed.  Cas.  No.  5,872,  1  Hughes  270. 

An  appeal  to  a  court  of  record  from  the 
decision  of  a  county  board  upon  such  a  claim 
may  be  removed.  Delaware  County  Com'rs  v. 
Diebold  Safe,  etc.,  Co.,  133  U.  S.  473,  10 
S.  Ct.  399,  33  L.  ed.  674;  Fuller  v.  Colfax 
County,  14  Fed.  177,  4  McCrary  535.  In 
such  a  case,  the  claimant  is  considered  to  be 
plaintiff,  although  the  appeal  bad  been  taken 
by  a  taxpayer  from  a  decision  allowing  the 
claim.  Tullock  v.  Webster  County,  40  Fed. 
706. 

88.  Kalamazoo  Wagon  Co.  v.  Suavely,  34 
Fed.  823. 

A  bill  in  equity  to  enforce  the  lien  of  an 
attachment  by  plaintiff,  having  a  simple  con- 
tract debt  or  claim  for  unliquidated  damages. 
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13.  Ancillary  Litigation.  A  suit,  which  is  ancillary  and  supplemental  to  one 
previously  brought  in  a  state  court,  and  which  is  so  connected  with  the  original 
suit  as  to  form  an  incident  thereto,  and  to  be  substantially  a  continuation  thereof, 
cannot  be  removed  into  a  circuit  court  of  the  United  States,  unless  the  original 
suit  has  been  previously  or  may  be  simultaneously  removed. "There  is  no 


may  be  removed.  Craddock  v.  Fulton,  140 
Fed.  426. 

A  garnishee  proceeding,  after  judgment,  i3 

to  be  considered  as  a  new  suit,  which  may  be 
removed  by  the  garnishee,  when  his  citizen- 
ship is  difi'erent  from  that  of  the  original 
plaintiff  and  defendant.  Baker  v.  Duwamish 
Mill  Co.,  149  Fed.  612. 

Reduction  of  claim  to  judgment. — A  cred- 
itor's bill,  when  plaintiff  has  not  reduced  his 
claim  to  judgment,  cannot  be  removed,  al- 
though the  state  practice  authorizes  such  a 
suit.  Gates  v,  Allen,  149  U.  S.  451,  13  S.  Ot. 
883,  37  L.  ed.  804;  Parkersburg  First  Nat. 
Bank  v.  Pragler,  91  Fed.  689,  34  C.  C.  A.  51. 

89.  Marshall  v.  Holmes,  141  U.  S.  589,  12 
S.  Ct.  60,  35  L.  ed.  870;  Barrow  v.  Hunton, 
f)9  U.  S.  80,  82,  25  L.  ed.  407;  Kalamazoo 
Wagon  Co.  v.  Suavely,  34  Fed.  823;  Wolcott 
V.  Aspen  Min.,  etc.,  Co.,  34  Fed.  821 ;  Rich- 
mond, etc.,  R.  Co.  V.  Findley,  32  Fed.  641; 
Hospes  V.  Northwestern  Mfg.,  etc.,  Co.,  22 
Fed.  565;  Flash  v.  Dillon,  22  Fed.  1;  Poole 
i\  Thatcherdeft,  19  Fed.  49;  Buford  v. 
Strother,  10  Fed.  406,  3  McCrary  253;  Buell 
V.  Cincinnati,  etc.,  Co.,  9  Fed.  351,  10  Biss. 
555;  Chapman  v.  Barger,  5  Fed.  Gas.  No. 
2,603,  4  Dill.  557 ;  Webber  v.  Humphreys,  29 
Fed.  Cas.  No.  17,326,  5  Dill.  223. 

Illustrations. —  Statutory  proceedings  sup- 
plementary to  execution  (Flash  v.  Dillon,  22 
Fed.  1;  Poole  v.  Thatcherdeft,  19  Fed.  49; 
BTiford  V.  Strother,  10  Fed.  406,  3  McCrary 
253;  Webber  v.  Humphreys,  29  Fed.  Cas.  No. 
17,326,  5  Dill.  223.  See  also  Smith  v.  St. 
Louis  Mut.  L.  Ins.  Co.,  3  Tenn.  Ch.  350),  an 
application  for  the  appointment  of  a  receiver 
in  supplementary  proceedings  (Coeur  d'Alene 

B.  ,  etc.,   Co.   V.  'Spalding,   93   Fed.   28,  35 

C.  C.  A.  295),  an  application  by  claimants  of 
property  which  has  been  seized  under  execu- 
tion (Hochstadter  v.  Harrison,  71  Ga.  21; 
Alexandria  First  Nat.  Bank  v.  Turnbell,  16 
Wall.  (U.  S.)  190,  21  L.  ed.  296;  Flash  v. 
Dillon,  22  Fed.  1 ) ,  a  suit  for  an  injunction 
against  the  sale  under  execution  of  land 
(Besser  v.  Munford,  63  Ga,  446;  Rialston  r. 
British,  etc.,  Mortg.  Co.,  37  La.  Ann.  193; 
Calhoun  v.  Levy,  33  La.  Ann.  1296;  Watson 
V.  Bondurant,  30  La.  Ann.  1 ;  Goodrich  v. 
Hunton,  29  La.  Ann.  372;  Edwards  Mfg.  Co. 
i\  Sprague,  76  Me.  53;  Rodgers  r.  Rodgers,  1 
Paige  (N.  Y. )  683;  Lawrence  r.  Morgan's 
Louisiana,  etc.,  R.,  etc.,  Co.,  121  U.  S.  634,  7 
S.  Ct.  1013,  30  L.  ed.  1018)  or  chattels  (Kelly 
V.  Sioux  Nat.  Bank,  81  Fed.  3),  proceedings 
by  or  against  strangers  to  the  original  suit,  in 
connection  with  garnishee  process  (Poole  r. 
Thatcherdeft,  19  Fed.  49;  Buford  r.  Strother, 
10  Fed.  406,  3  McCrarv  253;  Pratt  r.  Al- 
bright, 9  Fed.  634,  10  Biss.  511),  or  attaeli- 
ment  (King  r.  Shepherd,  20  Fed.  337.  But 
see  Burnham  v.  Leoti  First  Nat.  l>:nik,  53 
Fed.  103,  3  C.  C.  A.  486;  Fischer  r.  Daudis- 


tal,  9  Fed.  145),  a  suit  in  equity  by  a  tenant 
to  set  up  a  defense  to  an  action  of  eject- 
ment, which,  by  the  state  practice,  he  might 
have  pleaded  in  that  action  (see  Johnson  v. 
Christian,  125  U.  S.  642,  8  S.  Ct.  989,  31  L.  ed. 
820;  Cable  v.  Ellis,  110  U.  S.  389,  4  S.  Ct.  85, 
28  L.  ed.  186;  Richmond,  etc.,  R.  Co.  v.  Findley, 
32  Fed.  641),  a  petition,  merely  ancillary  to 
an  ejectment  suit  already  passed  to  judg- 
ment, to  have  unsuccessful  defendant's  im- 
provements valued  and  allowed  to  him,  under 
the  occupying  claimant's  law  (Chapman  v. 
Barger,  5  Fed.  Gas.  No.  2,603,  4  Dill.  557), 
a  proceeding  by  plaintiff  after  a  decree  estab- 
lishing his  right  to  the  products  of  a  mine, 
to  enforce  his  rights  under  such  decree  against 
defendant  to  the  original  suit  and  a  third 
person  who  claims  a  superior  title  by  pur- 
chase (Wolcott  i\  Aspen  Min.,  etc.,  Co.,  34 
Fed.  821),  a  proceeding  under  a  state  statute 
to  charge  with  liability  to  the  extent  of  cor- 
porate assets  in  their  hands  the  directors  of 
a  railway  company,  which  has  passed  out  of 
existence,  pending  a  suit  against  it  (Houston, 
etc.,  R.  Go.  V.  Shirley,  111  U.  S.  358,  4  S.  Ct. 
472,  28  L.  ed.  455.  See  also  Hospes  v.  North- 
western Mfg.,  etc.,  Co.,  22  Fed.  565),  a  bill 
in  equity  setting  up  a  prior  judgment  for 
damages  for  a  nuisance,  and  an  action  pend- 
ing at  law  for  the  same  purpose,  which  prays 
consolidation,  a  perpetual  injunction  and 
damages  subsequent  to  the  beginning  of  the 
pending  action  at  law  (Ladd  r.  West,  55 
Fed.  353 ) , '  and  a  bill  of  review  for  errors 
apparent  upon  the  face  of  the  record  (Ran- 
lett  V.  Collier  White  Lead  Co.,  30  La.  Ann. 
56;  Goodrich  r.  Hunton,  29  La.  Ann.  372; 
Jackson  v.  Gould,  74  Me.  564;  Barrow  v. 
Hunton,  99  U.  S.  80,  25  L.  ed.  407),  or  for 
fraud  (Caswell  v.  Caswell,  24  111.  App.  548 
[affirmed  in  120  111.  377,  11  N.  E.  342] ),  with- 
out showing  that  the  facts  constituting  the 
fraud  were  not  within  the  knowledge  of  the 
complainants  before  the  rendition  of  the  de- 
cree, or  could  not  have  been  discovered  in 
time  to  bring  them  in  some  appropriate  mode 
to  the  attention  of  the  state  court  while  the 
decree  was  within  its  control  (Marshall  r. 
Holmes,  141  U.  S.  589,  12  S.  Ct.  62,  35  L.  ed. 
870;  Graham  r.  Boston,  etc.,  R.  Co..  118 
U.  S.  16'1,  6  S.  Ct.  1009.  30  L.  ed.  196; 
Nougue  r.  Clapp,  101  V.  S.  551,  25  L.  ed. 
1026),  are  not  removable.  But  it  has  been 
held  that  the  following  cases  are  removable: 
A  bill  in  equity,  such  as  one  to  reform  an 
insurance  policy,  which  is  filed  in  aid  of  a 
court  of  law,  and  seeks  to  prevent  a  party 
from  availing  himself  of  an  inequitable  suit 
or  defense  in  a  jiending  suit  in  a  common-law 
com't.  wlien  the  relief  prayed  could  not  have 
l)0(Mi  (il;(ained  in  the  pending  action  (Charter 
(\ak  F.  Ins.  Co.  r.  Star  Ins.  Co..  5  Fed.  Cas. 
No.  2.(123,  6  Blatchf.  208)  ;  a  bill  to  set  aside 
a  judgment  or  decree  of  a  state  court  for  mis- 
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language  in  any  removal  statute  which  justifies  removal  of  a  cause  from  a  state 
court  to  a  federal  court  on  the  ground  that  it  is  ancillary  to  a  suit  in  a  federal 
court/'  ^« 

14.  Where  State  Courts  Have  No  Jurisdiction.  A  federal  court  cannot 
acquire  jurisdiction  by  removal  of  proceedings  of  which  the  state  courts  had  no 
juris  die  tion.^V 

III.  VALUE  OF  MATTER  IN  DlSPUTE.^^ 
A.  In  General    Except  in  three  classes  of  cases/^  the  value  of  the  matter 


take  (Pelzer  Mfg.  Co.  ?;.  Hamburg-Bremen  F. 
Ins.  Co.,  62  Fed.  1)  or  fraud  (Marshall  v. 
Holmes,  141  U.  S.  589,  12  S.  Ct.  62,  35  L.  ed. 
870;  Arrowsmith  v.  Gleason,  129  U.  S.  86,  9 
S.  Ct.  237,  32  L.  ed.  630;  Johnson  v.  Waters, 
111  U.  S.  640,  4  S.  C^.  619,  28  L.  ed.  547; 
Carver  v.  Jarvis-Conklin  Mortg.  Trust  Co., 
73  Fed.  9;  Stackhouse  v.  Zunts,  15  Fed.  481, 
4  Woods  171;  In  re  Iowa,  etc.,  Constr.  Co., 

10  Fed.  401,  3  McCrary  310.  See  also  With- 
ers V.  John  Hopkins  Place  Sav.  Bank,  104  Ga. 
89,  30  S.  E.  766),  which  mistake  or  fraud 
could  not  with  the  exercise  of  reasonable 
'diligence  have  been  discovered  before  the  de- 
cree passed  beyond  the  control  of  the  state 
court;  a  creditor's  bill  founded  on  a  state 
judgment  (Kalamazoo  Wagon  Co.  v.  Suavely, 
34  Fed.  823)  ;  a  proceeding  to  enforce  a  judg- 
ment purporting  to  have  been  entered  by  con- 
fession (Lockhart  v,  Morey,  31  Fed.  497  [af- 
firmed in  123  U.  S.  56,  8  S.  Ct.  65,  31  L.  ed. 
68]  )  ;  a  bill  filed  by  a  stranger  to  a  previous 
suit  and  decree,  in  order  to  prevent  the  exe- 
cution of  such  decree  by  a  levy  upon  prop- 
erty of  which  the  complainant  was  the  owner, 
before  the  former  suit  Avas  brought  (Bondu- 
rant  v.  Watson,  103  U.  S.  281,  26  L.  ed.  447)  ; 
an  action  of  replevin  against  a  sheriff,  who 
had  levied  a  writ  of  execution  on  chattels 
claimed  by  a  stranger  to  the  writ  (Kern  v. 
Huidekoper,  103  U.  S.  485,  26  L.  ed.  354); 
a  suit  by  a  second  mortgagee  to  redeem  prop- 
erty from  a  foreclosure  in  a  suit  to  which 
he  was  not  a  party  (Title  Guarantee,  etc., 
Co.  V.  Studebaker,  100  Fed.  358);  a  pro- 
ceeding to  enforce  an  attorney's  lien  (Pettus 
V.  Georgia  P.,  etc.,  Co.,  19  Fed.  Cas.  No. 
11,048,  3  Woods  620)  ;  a  proceeding  to  enjoin 
a  stranger  from  violating  a  decree  previously 
entered  (Ward  v.  Congress  Constr.  Co.,  99 
Fed.  598,  39  C.  C.  A.  669 ;  Kalamazoo  Wagon 
Co.  V.  Suavely,  34  Fed.  823 ;  Hatch  v.  Preston, 

11  Fed.  Cas.  No.  6,208,  1  Biss.  19.  And  see 
Garrett  v.  Bonner,  30  La.  Ann.  1305;  Parker 
V.  Overman,  18  How.  (U.  S.)  137,  15  L.  ed. 
318)  ;  a  suit  in  which  a  state  court  has 
appointed  a  receiver  [In  re  Iowa,  etc.,  Constr. 
Co.,  10  Fed.  401,  3  McCrary  310);  a  suit 
for  the  appointment  of  a  receiver  ancillary 
to  one  previously  appointed  by  a  court  in 
another  suit  (Shinney  v.  North  American 
Sav.,  etc.,  Co.,  97  Fed.  9 )  ;  a  suit  by  bond- 
holders to  foreclose  a  lien  paramount  to  the 
rights  of  the  stock-holders,  who  had  pro- 
cured an  order  of  a  state  court  placing  trus- 
tees in  possession  of  the  property  (Scott  v. 
Clinton,  etc.,  R.  Co.,  21  Fed.  Cas.  No.  12,527, 
6  Biss.  529)  ;  a  feigned  issue  in  Pennsyl- 
vania to  try  the  validity  of  a  judgment  ob- 
tained by  a  creditor,  which  is  attacked  as 
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fraudulent  (Fuller  v.  Wright,  23  Fed.  833)  ; 
and  a  motion  under  Mo.  Rev.  St.  §  2517, 
for  an  execution  against  a  stock-holder  after 
judgment  and  return  of  execution  against 
his  corporation  (Lackawanna  Coal,  etc.,  Co. 
V.  Bates,  56  Fed.  737  \_overruling  Webber  v. 
Humphreys,  29  Fed.  Cas.  No.  17,326,  5  Dill. 
223,  8  Reporter  66]). 

90.  Per  Taft,  J.,  in  Gillmore  v.  Herrick, 
93  Fed.  525.  See  also  State  Trust  Co.  v. 
Kansas  City,  etc.,  R.  Co.,  110  Fed.  10;  Pit- 
kin V.  Cowen,  91  Fed.  599;  Ray  v.  Pierce,  81 
Fed.  881.  But  see  Shinney  v.  North  Ameri- 
can Sav.,  etc.,  Co.,  97  Fed.  9;  Sullivan  u. 
Barnard.  81  Fed.  886;  Carpenter  v.  Northern 
Pac.  R.  Co.,  75  Fed.  850. 

91.  National  Acc.  Soc.  v.  Spiro,  164  U.  S. 
281,  17  S.  Ct.  996,  41  L.  ed.  435;  Wabash 
Western  R.  Co.  v.  Brow,  164  U.  S.  271,  17 
S.  Ct.  126,  41  L.  ed.  431 ;  Goldey  v.  Morning 
News,  156  U.  S.  518,  15  S.  Ct.  539,  39  L.  ed. 
517;  Crowley  v.  Southern  R.  Co.,  139  Fed. 
851;  Cady  v>.  Associated  Colonies,  119  Fed. 
420;  Auracher  v.  Omaha,  etc.,  R.  Co.,  102 
Fed.  1;  Summers  v.  White,  Vl  Fed.  106,  IT 
C.  C.  A.  631. 

Illustrations. —  It  was  so  held,  where  an 
action  was  brought  in  a  state  court  upon  a 
cause  of  action  of  which  the  federal  courts 
had  exclusive  jurisdiction,  namely,  to  re- 
cover overcharges  under  the  interstate  com- 
merce law  (Sheldon  v.  Wabash  R.  Co.,  105 
Fed.  785;  Auracher  v.  Omaha,  etc.,  R  Co., 
102  Fed.  1),  where  it  was  instituted  in  what 
was  supposed  to  be  a  state  court,  but  in  one 
which  the  supreme  court  of  the  state  sub- 
sequently held  had  no  legal  existence  (Crow- 
ley V.  Southern  R.  Co.,  139  Fed.  851).  And 
this  was  said  to  be  the  case  where  the  state 
court  had  a  limited  jurisdiction,  and  the  suit 
sought  to  be  removed  was  not  within  the 
same.  Fidelity  Trust  Co.  v.  Gill  Car  Co.,  25 
Fed.  737. 

After  the  removal  of  a  suit  by  a  party 
who  has  filed  no  general  appearance  in  the 
state  or  federal  court,  a  motion  may  be 
made  by  defendant  to  set  aside  the  serv- 
ice of  process  upon  him  and  the  case  may 
be  then  dismissed  for  that  reason.  National 
Acc.  Soc.  V.  Spiro,  164  U.  S.  281,  17  S.  Ct. 
996,  41  L.  ed.  435;  Wabash  Western  R.  Co. 
V.  Brow,  164  U.  S.  271,  17  S.  Ct.  126,  41 
L.  ed.  431;  Goldey  v.  Morning  News,  156 
U.  S.  518,  15  S.  Ct.  559,  39  L.  ed.  517;  Cady 
V.  Associated  Colonies,  119  Fed.  420. 

92.  As  to  allegation  of  value  in  petition 
for  removal  see  infra,  X,  A,  3,  d. 

93.  The  following  classes  of  cases  may  be 
removed  irrespective  of  the  value  of  the 
matter  in  dispute:    Any  civil  suit  or  erimi- 
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in  dispute  must  exceed  the  sum  of  two  thousand  dollars,  exclusive  of  interest  and 
costs. 

B.  Basis  of  Estimate  —  l.  Pecuniary  Standard  of  Value.  The  matter  in 
dispute  must  be  of  such  a  nature  as  to  be  capable  of  being  reduced  to  a  pecuniary 
standard  of  value. 

2.  Contingent  Loss  or  Damage.  No  contingent  loss  or  damage  which  one  of 
the  parties  may  sustain  by  a  decision  against  him  is  to  be  taken  into  considera- 
tion in  the  estimate  of  the  value  of  the  matter  in  dispute.  Thus,  it  has  been  held 
that  the  reason  that,  on  account  of  its  probative  force,  the  judgment  may  operate 
as  an  estoppel  in  a  subsequent  proceeding;     or  that  it  may  affect  a  party's 


nal  prosecution  against  any  person  who  is 
denied  or  who  cannot  enforce  in  the  judicial 
tribunals  of  the  state,  or  in  the  part  of  the 
state  where  such  suit  or  prosecution  is  pend- 
ing, any  right  secured  to  him  by  any  law  pro- 
viding for  the  equal  civil  rights  of  citizens 
of  the  United  States,  or  of  all  persons  within 
the  jurisdiction  of  the  United  States,  or 
against  anj^  officer,  civil  or  military,  or  other 
person,  for  any  arrest  or  imprisonment  or 
other  trespasses  or  wrongs  made  or  com- 
mitted by  virtue  of  or  under  color  of  au- 
thority derived  from  any  law  providing  for 
equal  rights  as  aforesaid,  or  for  refusing  to 
do  any  act  on  the  ground  that  it  would  be 
inconsistent  with  such  law.  U.  S.  Rev.  St. 
(1878)  §  641  [U.  S.  Comp.  St.  (1901) 
p.  520].  Any  civil  suit  or  criminal  prose- 
cution against  any  revenue  officer  of  the 
United  States,  or  against  any  person  acting 
under  or  by  authority  of  any  such  officer  on 
account  of  any  act  done  under  color  of  his 
office,  or  of  any  revenue  law,  or  on  account 
of  any  right,  title,  or  authority  claimed  by 
such  officer  or  other  person  under  any  such 
law,  or  against  any  person  holding  property 
or  estate,  by  title  derived  from  any  such 
officer,  when  the  suit  or  prosecution  affects 
the  validity  of  any  such  revenue  law.  U.  S. 
Eev.  St.  (1878)  §  643.  No  other  action 
arising  under  the  revenue  laws  of  the  United 
States  can  be  removed,  where  the  matter  in 
dispute  is  below  the  jurisdictional  amount, 
although  the  federal  court  might  have  taken 
original  jurisdiction  of  the  same.  Bierbower 
r.  Miller,  30  Nebr.  161,  46  N.  W.  431,  47 
N.  W.  1,  9  L.  R.  A.  228;  Eqg  p.  Pennsylvania 
Co.,  137  U.  S.  451,  457,  11  S.  Ct.  141,  143,  34 
L.  ed.  738,  741;  Johnson  v.  Wells,  98  Fed. 
3;  Johnson  v.  Wells,  91  Fed.  1;  Tod  v.  Cleve- 
land, etc.,  R.  Co.,  65  Fed.  145;  Roraback 
V.  Pennsylvania  Co.,  42  Fed.  420;  Malone 
r.  Richmond,  etc.,  R.  Co.,  35  Fed.  625. 
An  action  against  any  person  for  or  on 
account  of  anything  done  by  him  while  an 
officer  of  either  house  of  congress  in  dis- 
charge of  his  official  duty.  18  U.  S.  St.  at.  L. 
401,  c.  130,  §  8  (1  U.  S.  Rev.  St.  Suppl.  77). 

94.  See  supra,  II,  A,  1. 

Amendment. —  Where,  in  an  action  for  in- 
juries, the  complaint  alleged  damages  amount- 
ing to  two  thousand  forty  dollars  and  fifty 
cents,  but  prayed  for  judgment  only  in  the 
sum  of  one  thousand  nine  hundred  and 
eighty-two  dollars,  it  was  not  an  abuse  of 
the  trial  court's  discretion,  after  the  filing 
of  a  petition  for  the  removal  of  the  cause 


to  the  federal  courts,  to  permit  plaintiff  to 
amend  his  complaint  so  as  to  conform  the 
allegations  to  the  demand  for  damages.  Stark 
V.  Port  Blakely  Mill  Co.,  44  Wash.  309,  87 
Pac.  339. 

95.  Kurtz  V.  Moffitt,  115  U.  S.  487,  6  S.  Ct. 
148,  29  L.  ed.  458.  See  also  Whitney  v.  Dick, 
202  U.  S.  132,  2'6  S.  Ct.  584,  50  L.  ed,  963; 
Perrine  v.  Slack,  164  U.  S.  452,  17  S.  Ct.  79, 
41  L.  ed.  510;  In  re  Burrus,  136  U.  S.  586, 

10  S.  Ct.  850,  34  L.  ed.  1500;  Snow  v.  U.  S., 
118  U.  S.  346,  6  S.  Ct.  1059,  30  L.  ed.  207; 
Clifford  V.  Williams,  131  Fed.  100;  In  re 
Barry,  42  Fed.  113,  136  U.  S.  597,  Si  L.  ed. 
503  note;  Esc  p.  Everts,  8  Fed.  Cas.  No.  4,581, 
1  Bond  197. 

Divorce  and  alimony. —  In  a  suit  for  a  di- 
vorce, where  plaintiff  prays  alimony  charging 
that  defendant  is  the  owner  of  valuable  real 
estate  and  property  interests,  and  also  re- 
ceives a  yearly  income  of  not  less  than  ten 
thousand  dollars;  it  does  not  appear  that 
the  value  of  the  matter  in  dispute  exceeds 
the  sum  of  two  thousand  dollars;  since  it 
is  uncertain  what  amount  of  alimony  the 
court  may  allow,  and  the  alimony  is  only  an 
incident  to  the  right  to  a  divorce.  Bowman 
V.  Bowman,  30  Fed.  849.  The  same  rule  has 
been  applied  to  a  suit  to  set  aside  a  decree 
of  divorce.    Caswell  v.  Caswell,  120  111.  377, 

11  N.  E.  342. 

Habeas  corpus. — An  application  for  the 
writ  of  habeas  corpus  cannot  be  removed. 
Kurtz  V.  Moffitt,  115  U.  S.  487,  6  S.  Ct.  148, 
29  L.  ed.  458.  The  same  rule  would  be 
applied  to  applications  for  the  writ  of  habeas 
corpus  to  determine  the  right  to  the  custody 
of  a  child.  Perrine  v.  Slack,  164  U.  S.  452, 
17  S.  Ct.  79,  41  L.  ed.  510;  In  re  Burrus,  136 
U.  S.  586,  10  S.  Ct.  850,  34  L.  ed.  1500; 
Clifford  V.  W^illiams,  131  Fed.  100;  In  re 
Barry,  42  Fed.  113,  136  U.  S.  597,  34  L.  ed. 
503  note;  Ex  p.  Everts,  8  Fed.  Cas.  No.  4,581, 
1  Bond  197. 

Probate  of  will. — Although  the  value  in 
money  of  a  riglit  to  appeal  from  the  probate 
of  a  will  cannot  be  appraised  with  exactness, 
yet  where  the  right  of  plaintilT  in  the  estate, 
if  intestate,  is  more  than  the  jurisdictional 
amount,  as  that  might  depend  directly  upon 
upon  the  power  to  bring  the  question  of  the 
validity  of  the  will  before  a  court,  the  pe- 
cuniary value  of  the  matter  in  dispute  is, 
upon  removal,  sufficient  to  bring  the  case 
within  the  jurisdiction  of  the  circuit  court. 
Erwin  r.  Walsh.  27  Fed.  579,  23  Blatchf.  535. 

96.  New  England  Mortg.  Security  Co.  0. 
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rights  against  a  stranger  to  the  Htigation,  does  not  increase  the  value  of  the 
matter  in  dispute.^' 

3.  Action  For  Damages.  Where  the  suit  is  brought  upon  a  demand,  on  which 
the  law.  liquidates  the  damages  for  a  default,  the  amount  of  the  damages  as  Hqui- 
dated  by  the  law,  not  the  amount  named  in  plaintiff's  pleading,  is  the  value  of 
the  matter  in  dispute.®^  But  where  the  alleged  cause  of  action  is  one  in  which 
the  law  does  not  liquidate  the  damages,  the  amount  for  which  plaintiff  demands 
judgment  must  alone  be  considered, unless  it  clearly  appears  that  the  amount 
named  is  merely  colorable,  and  beyond  the  amount  of  a  reasonable  expectation 
of  recovery/    Where  the  complaint  or  declaration  contains  several  counts  or 


Gay,  145  U.  S.  123,  12  S.  Ct.  815,  36  L.  ed. 
646;  Bruce  v.  Manchester,  etc.,  R.  Co.,  117 
U.  S.  514,  6  S.  Ct.  849,  29  L.  ed.  990;  Elgin 
?;.  Marshall,  106  U.  S.  578,  1  S.  Ct.  484,  27 
L.  ed.  249;  Baltimore  v.  Postal  Tel.  Cable 
Co.,  62  Fed.  500.  Contra,  Anderson  v.  Gerd- 
ing,  1  Fed.  Cas.  No.  356,  3  Woods  487. 

Prospective  damages  which  can  be  recov- 
ered in  the  action,  or  which  the  bill  is  filed 
to  prevent,  should,  however,  be  considered 
(Draper  v.  Skerrett,  116  Fed.  206),  when 
they  are  alleged  with  sufficient  certainty 
(Orego^  R.,  etc.,  Co.  v.  Shell,  125  Fed.  979). 

In  a  suit  by  the  state  treasurer  to  recover 
a  balance  less  than  the  jurisdictional  amount 
of  unpaid  taxes,  where  the  defense  was  that 
defendant  had  tendered  in  payment  of  all 
the  taxes  assessed  against  him,  coupons  for 
more  than  the  jurisdictional  amount,  it  was 
held  that  the  matter  in  dispute  was  the 
right  to  tender  all  those  coupons,  and  that 
the  case  had  been  properly  removed.  Green 
V.  Brooks,  28  Fed.  215. 

Where  defendant  before  the  removal  ad- 
mitted plaintiff's  claim,  but  disputed  the 
validity  of  an  attachment,  issued  by  the  state 
courts,  and  made  no  formal  claim  for  dam- 
ages, sufficient  does  not  appear  to  show  that 
the  matter  in  dispute  exceeds  the  jurisdic- 
tional amount,  although  the  property  at- 
tached is  more  than  that  sum.  Keith  v. 
Levi,  2  Fed.  743.  1  McCrarv  343. 

97.  Smith  r.  Adams,  130  U.  S.  167,  9 
S.  Ct.  566,  32  L.  ed.  895. 

Where  relief  is  prayed  in  the  alternative, 
it  seems  that  that  which  involves  the  larger 
amount  is  the  test  of  jurisdiction.  Shap- 
pirio  r.  Goldberg,  192  U.  S.  232,  24  S.  Ct. 
259,  48  L.  ed.  419;  Greenfield  v.  U.  S.  Mort- 
gage Co.,  133  Fed.  784;  Hayward  v.  Nord- 
berg  Mfg.  Co.,  85  Fed.  4,  29  C.  C.  A.  438. 

98.  Battle  v.  Atkinson,  191  U.  S.  559,  24 
S.  Ct.  845,  48  L.  ed.  302  [affirming  115  Fed. 
384]  ;  North  American  Transp.,  etc.,  Co.  v. 
Morrison,  178  U.  S.  262,  20  S.  Ct.  869,  44 
L.  ed.  1061;  Vance  v.  W.  A.  Vandercook 
Co.,  170  U.  S.  468,  18  S.  Ct.  645,  42  L.  ed. 
1111;  Barry  v.  Edmunds,  116  U.  S.  550,  6 
S.  Ct.  501,  29  L.  ed.  729;  Wilson  v.  Daniel, 
3  Dall.  (U.  S.)  401,  1  L.  ed.  655;  Barataria 
Canning  Co.  Louisville,  etc.,  B.  Co.,  143 
Fed.  113,  74  C.  C.  A.  307;  Wines  v.  Cobb 
Heal  Estate  Co.,  128  Fed.  198;  Bergman  v. 
Inman,  91  Fed.  293;  Baltimore  r.  Postal  Tel. 
Cable  Co..  62  Fed.  500;  Cabot  r.  McMaster, 
61  Fed.  129. 

A  cause  is  not  removable,  when  the  prayer 
for  relief  asks  for  "$2,000  and  all  other 


proper  relief,"  if,  under  the  pleadings,  no- 
other  relief  can  be  granted.  Baltimore,  etc.^ 
R.  Co.  V.  Worman,  12  Ind.  App.  494,  40  N.  E. 
75  L 

Where  the  state  practice  allows  no  greater 
damage  than  that  prayed,  the  value  of  the 
m'atter  in  dispute  will  be  considered  to  be 
the  amount  stated  in  plaintiff's  prayer  for 
relief,  although  the  body  of  the  complaint 
contains  allegations  showing  greater  damages. 
Lake  Erie,  etc.,  B.  Co.  v.  Juday,  19  Ind.  App. 
436,  49  N.  E.  843 ;  Smith  v.  Northern  Pac.  R. 
Co.,  3  N.  D.  17,  53  N.  W.  173;  Barber  v.. 
Boston,  etc.,  B.  Co.,  145  Fed.  52;  Swann  v. 
Mutual  Reserve  Fund  Life  Assoc.,  116  Fed. 
232;  Simmons  v.  Mutual  Reserve  Fund  Life 
Assoc..  114  Fed.  785. 

99.  Gorman  v.  Havird,  141  U.  S.  206,  11 
S.  Ct.  943,  35  L.  ed.  717;  Barry  v.  Edmunds,. 
116  U.  S.  550,  5  S.  Ct.  501,  29  L.  ed.  729  j 
Smith  V.  Greenhow,  109  U.  S.  669,  3  S.  Ct. 
421,  27  L.  ed.  1080;  Wilson  v.  Daniel,  3 
Dall.  (U.  S.)  401,  1  L.  ed.  655;  Southern 
Cash  Register  Co.  v.  National  Cash  Register 
Co.,  143  Fed.  659,  143  Fed.  700;  Eisele  v.. 
Oddie,  128  Fed.  941;  Yarde  v.  Baltimore,, 
etc.,  R.  Co.,  57  Fed.  913;  Green  v.  Brooks,  28 
Fed.  215;  Stanley  v.  Albany  County,  15> 
Fed.  483,  21  Blatchf.  249;  Judson  v.  Macon 
County,  14  Fed.  Cas.  No.  7,568,  2  Dill.  213. 
See  aiso  Stark  v.  Port  Blakely  Mill  Co.,  44 
Wash.  309,  87  Pac.  339. 

Exemplary  damages. —  In  an  action  for  the 
denial  of  the  right  to  vote  (Wiley  v.  Sinkler, 
179  U.  S.  58,  21  S.  Ct.  17,  45  L.  ed.  84),  for 
false  imprisonment  (Hynes  v.  Briggs,  41  Fed. 
468 ) ,  for  assault  ^and  battery,  or  in  any  other 
case  in  which  exemplary  damages  may  prop- 
erly be  awarded,  the  law  prescribes  no  limi- 
tation to  the  amount  that  can  be  recovered, 
and  the  amount  claimed  by  plaintiff  is 
the  sole  criterion,  to  which  resort  can  be  had 
in  settling  the  question  of  jurisdiction  (Barry 
r.  Edmunds,  116  U.  S.  550,  6  S.  Ct.  501,  29 
L.  ed.  729;  Wilson  v.  Daniel,  3  Dall.  (U.  S.) 
401,  1  L.  ed.  655). 

In  an  action  upon  a  bond,  where  the  penal 
sum  exceeded  the  jurisdictional  amount,  and 
the  damages  prayed  were  the  whole  penalty, 
the  circuit  court  has  jurisdiction,  although 
the  breach  assigned  shows  less  damiages. 
Victor  Sewing-Mach.  Co.  v.  Mingus,  28  Fed. 
Cas.  No.  16,936,  5  Reporter  518.  But  see 
Cabot  r.  McMaster,  61  Fed.  129  [distinguish- 
ing  Postmaster-Gen.  v.  Cross,  19  Fed.  Cas. 
No.  11,306,  4  Wash.  326]. 

1.  Bowman  v.  Chicago,  etc.,  R.  Co.,  115 
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causes  of  action,  the  aggregate  amount  of  the  damages  claimed  in  each  is  the 
value  of  the  matter  in  dispute,  subject  to  the  rules  already  stated,^  unless  it  appears 
that  each  is  founded  upon  the  same  state  of  facts.^  It  makes  no  difference,  so 
far  as  the  right  of  removal  occurs,  if  the  claims  have  been  assigned,  and  no  one  of 
them  is  equal  to  the  jurisdictional  amount.* 

4.  Ejectment  and  Other  Suits  to  Obtain  Possession  of  Land.  In  ejectment 
the  value  of  the  matter  in  dispute  is  that  of  the  interest  in  the  land,  to  recover 
which  the  suit  was  brought,  although  defendant  claims  a  less  interest,^  or  only 


U.  S.  611,  6  S.  Ct.  192,  29  L.  ed.  502;  Smith 
f.  Greenhow,  109  U.  S.  669,  3  S.  Ct.  421,  27 
L.  €d.  1080;  Lee  v.  Watson,  1  Wall.  (U.  S.) 
337,  17  L.  ed.  557;  Greene  County  Bank  v. 
J.  H.  Teasdale  Commission  Co.,  112  Fed. 
801 ;  Hay  ward  v.  Nordberg  Mfg.  Co.,  85  Fed. 
4,  29  C.  C.  A.  438;  Shields  v.  McCandlish, 
73  Fed.  318;  Arapahoe  Bank  v.  Bradley,  72 
Fed.  867,  19  C.  C.  A.  206;  Baltimore  V. 
Postal  Tel.  Cable  Co.,  62  Fed.  500. 

2.  Davis  V.  Mills,  99  Fed.  39;  Bergman 
V.  Inman,  91  Fed.  293;  Weaver  v.  Nor- 
way Tack  Co.,  80  Fed.  700 ;  Bowden  v.  Burn- 
ham,  59  Fed.  752,  8  C.  C.  A.  248;  Chase  v. 
Sheldon  Roller-Mills  Co.,  56  Fed.  625;  Bern- 
heim  v.  Birnbaum,  30  Fed.  885 ;  Hammond 
V.  Cleaveland,  23  Fed.  1,  10  Sawv.  621;  Stan- 
ley V.  Albany  County,  15  Fed.  483,  21  Blatehf. 
249;  Judson  v.  Macon  County,  14  Fed.  Cas. 
No.  7,568,  2  Dill.  213. 

Separate  suits,  where  the  same  plaintiff 
against  the  same  defendant,  which  involve 
the  same  federal  question,  cannot  be  removed, 
unless  the  matter  in  dispute,  in  each  of 
them,  exceeds  the  jurisdictional  amount. 
Texas,  etc.,  R.  Co.  v.  Cushny,  (Tex.  Civ. 
App.  1901)  64  S.  W.  795. 

If  the  claims  are  multifarious,  it  might 
perhaps  be  held  that  for  that  reason  the 
case  could  not  be  removed.  Judson  v.  Macon 
County,  14  Fed.  Cas.  No.  7,568,  2  Dill.  213. 
See,  however,  Fitchett  v.  Blows,  74  Fed.  47, 
20  C.  C.  A.  286. 

3.  Pooser  v.  Western  Union  Tel.  Co.,  137 
Fed.  1001,  in  which  the  complaint  in  form 
stated  two  causes  of  action,  each  being  for 
the  failure  to  deliver  a  telegram,  and  each 
alleging  damages  in  the  sum  of  one  thou- 
sand nine  hundred  dollars,  the  only  difference 
between  them  being  that  in  one  it  was  al- 
leged that  the  telegram  was  addressed  to 
Mrs.  P  and  in  the  other  that  it  was  ad- 
dressed to  Mr.  P,  it  appeared  that  the  tele- 
gram was  the  same  and  that  plaintiff's  coun- 
sel was  uncertain  from  the  manuscript  as 
to  which  of  the  two  was  the  party  to  whom 
the  telegram  was  addressed.  It  was  held 
that  the  cause  could  not  be  removed  because 
the  amount  involved  was  only  one  thousand 
nine  hundred  dollars.  See  also  Baltimore, 
etc.,  R.  Co.  V.  Ryan,  31  Ind.  App.  597,  68 
N.  E.  923.  But  see  Thompson  r.  Southern 
R.  Co.,  116  Fed.  890;  Hayward  v,  Nordberg 
Mfg.  Co.,  85  Fed.  4,  29  C.  C.  A.  438 ;  Piatt  v. 
Phoenix  Assur.  Co.,  37  Fed.  730. 

Where  it  clearly  appears  that  the  different 
causes  of  action  alleged  consist  merely  of 
the  common  counts,  the  value  of  the  matter 
in  dispute  is  to  be  determined  by  the  amounts 
named  in  the  bill  of  particulars.    Healy  v. 
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Prevost,  11  Fed.  Cas.  No.  6,297,  8  Reporter 
103. 

4.  Brigham-Hopkins  Co.  v.  Gross,  107  Fed. 
769;  Davis  v.  Mills,  99  Fed.  39;  Bergman 
V.  Inman,  91  Fed.  293;  Bowden  v.  Burn- 
ham,  59  Fed.  752,  8  C.  C.  A.  248;  Chase  v. 
Sheldon  Roller-Mill  Co.,  56  Fed.  625;  Bern- 
heim  v.  Birnbaum,  30  Fed.  885 ;  Hammond 
V.  Cleaveland,  23  Fed.  1,  10  Sawy.  621. 

It  must  appear  in  the  complaint,  or  peti- 
tion for  removal,  that  the  requisite  differ- 
ence of  citizenship  exists  between  defendants 
and  the  assignors  as  well  as  between  de- 
fendants and  plaintiffs,  or  that  a  federal 
question  is  involved.  Otherwise  the  case 
cannot  be  removed.  North  American  Transp., 
etc.,  Co.  V,  Morrison,  178  U.  S.  262,  20  S.  Ct. 
869,  44  L.  ed.  1061  {reversing  85  Fed.  802] ; 
Chase  v.  Sheldon  Roller-Mills  Co.,  56  Fed. 
625. 

5.  Way  V.  Clay,  140  Fed.  352.  See  Vicks- 
burg,  etc.,  R.  Co.  v.  Smith,  135  U.  S.  195, 
10  S.  Ct.  728,  34  L.  ed.  95;  Dupree  v. 
Leggette,  140  Fed.  776. 

A  bill  to  recover  an  interest  in  lands  al- 
leging "  that  complainants  are  informed  and 
believe  that  the  whole  of  said  lands  are 
worth  $12,000  and  the  amount  demanded 
by  them  herein  is  more  than  $2,000,"  is  ar- 
gumentative, •  since  it  leaves  the  court  to 
make  a  calculation,  and  is  insufficient  to 
show  the  jurisdiction.  Dupree  v.  Leggette, 
140  Fed.  776,  Contra,  Thompson  v.  Ken- 
drick,  5  Hayw.  (Tenn.)  113.  See  Jones  v. 
Rowley,  73  Fed.  286.  So  an  averment  that 
defendant  has  expended  certain  money  upon 
land  is  insufficient  to  show  that  the  value 
of  the  land  is  equal  to  the  sum  so  expended, 
unless  it  is  also  averred  that  such  expendi- 
ture has  enhanced  the  value  of  the  same 
to  that  amount.  Back  v.  Sierra  Nevada 
Consol.  Min.  Co.,  46  Fed.  673.  And  con- 
demnation proceedings  cannot  be  removed, 
where  the  petition  for  the  condemnation 
avers  that  the  value  of  the  land  sought  to 
be  taken  and  of  the  resulting  damages  does 
not  exceed  two  thousand  dollars,  although 
the  respondent  offers  proof  that  tlie  damages 
will  exceed  such  sum.  Colorado  Fuel,  etc.. 
Co.  i\  Four  Mile  R.  Co.,  29  Colo.  90,  66  Pac. 
902.  In  an  action  of  unlawful  detainer  in 
Arkansas,  in  tlie  absence  of  an  allegation 
of  special  damages,  the  value  of  the  matter 
in  dispute  will  be  held  to  be  no  more  than 
the  amount  of  two  years'  rents,  or  tlie  rental 
value  for  two  years  of  the  property  in  ques- 
tion, irres])ective  of  its  fee  value.  Battle 
r.  Atkinson,  115  Fed.  384  [afjirnicd  in  191 
U.  S.  559,  24  S.  Ct.  845,  48  L.  ed.  302]. 

Trespass  to  land. —  Where  a  plaintiff'  in  a 
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an  easement  ^  in  the  same,  together  with  any  special  damages  that  are  alleged, 
and  can  be  recovered  in  the  suit.'^ 

5.  Action  to  Recover  Possession  of  Personal  Property.  In  an  action  or 
proceeding  to  recover  the  possession  of  personal  property,  it  seems  that  the  value 
of  the  property  sought  by  plaintiff  or  by  the  claimant  of  the  same,  is  that  of  the 
matter  in  dispute.^ 

6.  Foreclosure.  In  a  suit  to  foreclose  a  mortgage  or  other  lien,  the  amount 
in  dispute,  for  the  purpose  of  determining  the  jurisdiction,  is  the  amount  sought 
to  be  recovered  through  the  lien,^  together  with  any  damages  not  covered  by  the 
lien,  for  which  judgment  is  prayed. 

7.  Suit  to  Redeem.  In  a  suit  to  redeem  land,  the  value  of  the  equity  of  redemp- 
tion is  the  value  of  the  matter  in  dispute. 

8.  Suit  to  Quiet  Title.  In  a  suit  to  quiet  title  or  to  remove  a  cloud  there- 
from, the  value  of,  the  matter  in  controversy  is  that  of  so  much  of  plaintift''s  prop- 
erty as  is  affected  by  the  adverse  claim. 


state  court  alleges  title  to  real  estate  and 
a  trespass  thereon  by  defendant,  and  prays 
for  damages  and  for  general  relief,  as  may 
be  done  under  the  state  practice,  and  his 
title  is  put  in  issue  by  the  answer,  this  is  a 
part  of  the  matter  in  dispute,  the  value  of 
which  is  to  be  taken  into  account  in  de- 
termining the  right  of  removal.  Porter  v. 
Northern  Pac.  R.  Co.,  161  Fed.  773. 

Where,  in  an  action  involving  the  title  to 
land,  the  plaintiff  claimed  the  same  without 
making  a  pajrmcnt  of  two  thousand  two 
hundred  dollars  demanded  by  one  of  defend- 
ants, the  action  was  one  involving  more 
than  two  thousand  dollars,  and  was  removed 
to  the  United  States  courts.  Withers  v. 
John  Hopkins  Place  Sav.  Bank,  104  Ga.  89, 
30  S.  E.  766. 

Where  the  manner  in  which  the  land  is 
used  enhances  its  value  to  defendant,  that 
fact  must  be  taken  into  consideration  in  the 
estimate.  King  v.  Southern  R.  Co.,  119  Fed. 
1016.  So  in  ejectment  against  a  railway 
company  using  a  street  charged  to  have  been 
built  by  the  city  without  authority  through 
plaintiff's  land,  the  pecuniary  test  of  the 
jurisdiction  is  the  whole  value  of  the  land 
used  for  the  street,  not  merely  the  value 
of  the  land  necessary  for  the  tracks  and  for 
the  posts  supporting  the  electric  wires. 
Greene  v.  Tacoma,  53  Fed.  562. 

6.  Butters  v.  Carney,  127  Fed.  622;  Greene 
V.  Tacoma,  53  Fed.  562.  See  Vicksburg, 
etc.,  R.  Co.  V.  Smith,  135  U.  S.  195,  10  S.  Ct. 
728,  34  L.  ed.  95. 

7.  Way  V.  Clay,  140  Fed.  352. 

Where  no  special  acts  of  damage  are 
pleaded,  only  nominal  damages  can  be  re- 
covered, and  the  amount  alleged  in  general 
language  cannot  affect  the  value  of  the  mat- 
ter in  dispute.    Way  v.  Clay,  140  Fed.  352. 

8.  Gibson  v.  Shufeldt,  122  U.  S.  27,  7 
S.  Ct.  1066,  30  L.  ed.  1083;  Peyton  v.  Rob- 
ertson, 9  Wheat.  (U.  S.)  527,  6  L.  ed.  151; 
Ryan  v.  Seaboard,  etc.,  R.  Co.,  89  Fed.  397; 
Hoover  v.  Columbia  Straw-Paper  Co.,  68 
Fed.  945. 

It  is  not  enlarged  by  a  claim  of  special 
damages  for  injury  to  plaintiff's  business, 
when  the  state  practice  would  not  allow  the 
recovery  of  the  same.    Vance  v.  W.  A.  Van- 
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dercook  Co.,  170  U.  S.  468,  18  S.  Ct.  645,  42 
L.  ed.  1111  ^reversing  80  Fed.  786]. 

In  an  action  to  recover  a  claim  of  less 
than  two  thousand  dollars,  begun  by  an  at- 
tachment of  property  worth  more  and  claimed 
by  a  receiver  who  removed  the  cause,  the 
value  of  the  whole  property  is  that  of  the 
matter  in  dispute.  Hoover  v.  Columbia 
Straw-Paper  Co.,  68  Fed.  945. 

In  replevin  to  collect  rent  by  distress,  the 
sum  claimed  as  rent,  if  less  than  the  value 
of  the  property  replevied,  is  the  -matter  in 
dispute;  but  where  replevin  is  brought  as 
a  means  of  trying  the  title  to  property,  then 
the  value  of  the  whole  is  the  pecuniary  test 
of  jurisdiction.  Peyton  v.  Robertson,  9 
Wheat.  (U.  S.)  527,  6  L.  ed.  151  {approved 
in  Gibson  Shufeldt,  122  U.  S.  27,  29,  7 
S.  Ct.  1066,  30  L.  ed.  1083]. 

In  a  suit  to  compel  the  issue  to  complain- 
ant of  a  certificate  for  corporate  stock,  and 
the  cancellation  of  a  certificate  previously 
issued  to  another,  the  par  value  of  the  stock 
was  held  to  be  the  value  of  the  subject- 
matter.  Ryan  v.  Seaboard,  etc.,  R.  Co.,  89 
Fed.  397. 

9.  Gibson  v.  Shufeldt,  122  U.  S.  27,  7 
S.  Ct.  1066,  30  L.  ed.  1083;  Wakeman  v. 
Throclcmorton,  124  Fed.  1010;  Stillwell- 
Bierce,  etc.,  Co.  v.  Williamston  Oil,  etc.,  Co., 
80  Fed.  68. 

In  a  suit  to  foreclose  a  mortgage  securing 
the  sum  of  two  thousand  dollars,  the  bill 
alleged  that  plaintiff  advanced  an  additional 
two  dollars  and  twenty-five  cents  to  pay  the 
fee  for  recording  the  mortgage,  "  for  which 
defendant  is  liable  to  him."  It  was  held 
that  the  averment  of  liability  was  a  mere 
conclusion  of  law,  and  that  the  bill  there- 
fore failed  to  show  that  more  than  two  thou- 
sand dollars  was  involved.  Less  v.  English, 
85  Fed.  471,  29  C.  C.  A.  275. 

10.  Lilienthal  v.  McCormick,  117  Fed.  89, 
54  C.  C.  A.  475. 

It  is  not  limited  by  the  value  of  the  prop- 
erty subject  to  the  lien  or  mortgage.  Still- 
well-Bierce.  etc..  Co.  i\  Williamston  Oil,  etc., 
Co.,  80  Fed.  68'.  ^ 

11.  Carne  v.  Russ,  152  U.  S.  250,  14  S.  Ct. 
578,  38  L.  ed.  428. 

12.  Building,  etc.,  Assoc.  v.  Cunningham, 
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9.  Injunction  Suit.  In  a  suit  for  an  injunction,  the  value  of  the  matter  in 
dispute  is  that  of  the  object  of  the  bill/^  namely,  the  value  to  plaintiff  of  the  right 
for  which  he  prays  protection/*  or  the  value  to  defendant  of  the  acts  of  which 
plaintiff  prays  prevention/^  together  with  the  amount  of  the  damages  which 


02  Tex.  155,  47  S.  W.  714;  Parker  v.  Merrill, 
100  U.  S.  1,  1  S.  Ct.  14,  27  L.  ed.  72;  Hyde 
i\  Victoria  Land  Co.,  125  Fed.  970;  Cowell  v. 
City  Water  Supply  Co.,  121  Fed.  53,  57 
C.  C.  A.  393  [reversing  96  Fed.  769]  ;  Wood- 
side  V.  Ciceroni,  93  Fed.  1,  35  C.  C.  A.  177; 
Felch  l:  Travis,  92  Fed.  210;  Riggs  v.  Clark, 
71  Fed.  560,  18  C.  C.  A.  242;  Simon  v.  House, 
46  Fed.  317;  Lehigh  Zinc,  etc.,  Co.  v.  New 
Jersey  Zinc,  etc.,  Co.,  43  Fed.  545.  See 
also  Oregon  R.,  etc.,  Co.  v.  Shell,  125  Fed. 
979. 

Allegations  in  a  complaint  for  the  can- 
cellation of  a  lease  and  to  enjoin  the  lessees 
from  using  the  premises,  that  the  value  of 
the  leased  premises  is  ten  thousand  dollars, 
and  that  the  rental  value  of  the  property  is 
two  thousand  four  hundred  dollars  a  year, 
are  sufficient  to  give  jurisdiction  to  the  fed- 
eral court.    Reese  v.  Zinn,  103  Fed.  97. 

In  a  suit  to  cancel  a  paper  purporting  to 
be  a  marriage  contract,  which,  if  valid,  gave 
the  alleged  wife  an  interest  in  the  property 
of  plaintiff,  the  amount  of  the  provision 
which  the  woman  would  be  entitled  to  re- 
ceive, were  the  contract  held  binding,  is 
the  value  of  the  matter  in  dispute.  Sharon 
v.  Terry,  36  Fed.  337,  13  Sawy.  387,  1  L.  R.  A. 
572. 

Where  plaintiff  sued  to  quiet  title  and  to 
set  aside  a  deed  of  trust  on  certain  land, 
and  also  to  vacate  a  deed  executed  to  the 
purchaser  under  foreclosure  of  such  deed  of 
trust,  but  asked  in  the  alternative  that,  if 
the  deeds  be  not  set  aside,  she  be  permitted 
to  redeem  on  payment  of  the  mortgage  debt, 
interest,  and  costs,  the  amount  involved,  for 
the  purpose  of  determining  the  jurisdiction 
of  the  federal  circuit  court,  is  the  value  of 
the  land,  and  not  the  amount  required  to 
redeem.  Greenfield  v.  LT.  S.  Mortgage  Co., 
133  Fed.  784.  So  in  suits  to  set  aside  as 
clouds  upon  the  title  to  lands  a  tax  (Doug- 
las County  V.  Stone,  191  U.  S.  557,  24  S.  Ct. 
843,  48  L.  ed.  301  [affirming  110  Fed.  812]; 
Purnell  v.  Page,  128  Fed.  496),  an  assess- 
ment for  a  street  improvement  (Eachus  v. 
Hartwell,  112  Fed.  564),  and  to  cancel  cer- 
tain street  improvement  certificates  (She- 
waiter  V.  Lexington,  143  Fed.  161),  the 
amount  of  the  tax,  assessment,  and  certifi- 
cates, respectively,  are  the  value  of  the  mat- 
ters in  dispute,  not  the  value  of  the  lands 
affected. 

13.  Western  Union  Tel.  Co.  v.  Charleston, 
56  Fed.  419  [affirmed  in  153  U.  S.  692,  14 
r  S.  Ct.  1094,  38  L.  ed.  781,  and  citing  with 

approval  as  to  the  proposition  of  the  text. 
Foster  Fed.  Pr.  §  16]., 

It  is  not  limited  by  the  amount  of  damages 
claimed  by  plaintiff  to  have  already  accrued. 
Scott  V.  Donald,  165  U.  S.  107,  17  S.  Ct.  262, 
41  L.  ed.  648;  American  Fisheries  Co.  v. 
Lennen,  118  Fed.  869;  Nashville,  etc.,  R.  Co. 
V.  McConnell,  82  Fed.  65;  Rainey  v.  Herbert, 


55  Fed.  443,  5  C.  C.  A.  183;  Whitman  v. 
Hubbell,  30  Fed.  81. 
In  a  suit  to  enjoin  the  use  of  a  trade-mark 

and  to  compel  an  account  of  the  profits,  the 
value  of  the  matter  in  dispute  is  the  value 
of  the  trade-mark;  not  the  amount  of  profits 
which  defendant  has  derived  from  its  use. 
Symonds  v.  Greene,  28  Fed.  834.  See  also 
Draper  v.  Skerrett,  116  Fed.  206;  Hennessy 
V.  Herrmann,  89  Fed.  669.  But  in  a  suit 
to  enjoin  an  unlawful  use  of  complainant's 
trade-name,  where  it  was  not  alleged  that 
the  acts  complained  of  would  destroy  the 
value  of  said  name,  the  value  thereof  was 
held  not  to  be  that  of  the  matter  in  dis- 
pute. Winchester  Repeating  Arms  Co.  v. 
Butler,  128  Fed.  976. 

14.  State  V.  Frost,  113  Wis.  623,  88  N.  W. 
912,  89  N.  W.  915;  McNeill  v.  Southern  R. 
Co.,  202  U.  S.  543,  26  S.^  Ct.  722,  50  L.  ed. 
1142;  Railroad  Commission  v.  Texas,  etc., 
R.  Co.,  144  Fed.  68,  75  C.  C.  A.  226;  McKee 
V.  Chautauqua  Assembly,  124  Fed.  808; 
Cowell  V.  Citv  Water  Supply  Co.,  121  Fed. 
53,  57  C.  C.  A.  393  [reversing  96  Fed.  769]  ; 
American  Fisheries  Co.  v.  Lennen,  118  Fed. 
869;  Riverside,  etc.,  R.  Co.  v.  Riverside,  118 
Fed.  736;  Delaware,  etc.,  R.  Co.  v.  Frank, 
110  Fed.  689;  Arkansas  v.  Kansas,  etc..  Coal 
Co.,  96  Fed.  353 ;  Maffet  v.  Quine,  95  Fed. 
199,  93  Fed.  347;  Humes  v.  Ft.  Smith,  93 
Fed.  857;  Von  Schroeder  v.  Brittan,  93  Fed. 
9;  Nashville,  etc.,  R.  Co.  v.  McConnell,  82 
Fed.  65;  Lanning  v.  Osborne,  79  Fed.  657; 
Dickinson  v.  Union  Mortg.,  etc.,  Co.,  64  Fed. 
895;  Texas,  etc.,  R.  Co.  v.  Kuteman,  54  Fed. 
547;  Herbert  v.  Rainey,  54  Fed.  248;  Clapp 
V.  Spokane,  53  Fed.  515;  Oleson  v.  Northern 
Pac.  R.  Co.,  44  Fed.  1. 

In  a  bill  by  the  owner  to  enjoin  a  trespass 
which  it  was  alleged  would  entirely  destroy 
the  use  of  certain  land,  the  value  of  the  land 
is  the  test.  Sheriff  v.  Turner,  119  Fed.  231; 
Northern  Pac.  R.  Co.  v.  Cunningham,  103 
Fed.  708;  Smith  v.  Bivens,  56  Fed.  352.  But 
see  Hagge  v.  Kansas  City  Southern  R.  Co., 
104  Fed.  391. 

In  a  suit  to  enjoin  the  unlawful  use  of 
market  quotations  posted  in  plaintiff's  ex- 
change, the  value  of  the  exclusive  right  to 
the  same  is  the  test.  Chicago  Bd.  of  Trade 
V.  Cella  Commission  Co.,  145  Fed.  28,  76 
C.  C.  A.  28. 

In  suits  by  a  railway  company  to  enjoin 
the  scalping  or  resale  of  non-transferable 
tickets,  the  value  of  the  business  sought  to 
be  protected  was  held  to  be  the  test.  Bitter- 
man  V.  Louisville,  etc.,  R.  Co.,  207  U.  S.  205, 
28  S.  Ct.  91,  52  L.  ed.  171  [affirming  144 
Fed.  34] ;  Delaware,  etc.,  R.  Co.  v.  Frank, 
110  Fed.  689. 

15.  State  r.  Frost,  113  Wis.  623,  88  N.  W. 
912,  89  N.  W.  915;  Mississippi,  etc.,  R.  Co. 
V.  Ward,  2  Black  (U.  S.)  485,  17  L.  ed.  311: 
Memphis  r.  Postal  Tel.  Cable  Co..  145  Fed. 
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plaintiff  claims  that  he  has  already  sustained  and  prays  to  have  awarded  to 
him/^ 

10.  Taxpayers'  Bills.  In  a  suit  to  enjoin  the  collection  of  a  tax,  the  amount 
of  the  tax,  not  the  value  of  the  property,  which  defendant  threatens  to  seize,*' 
nor  of  that,  the  title  to  which  is  clouded,^^  is  the  test  of  jurisdiction.  The  cases 
conflict  as  to  whether  in  a  suit  to  enjoin  a  municipality  from  issuing  bonds  or 
otherwise  incurring  indebtedness,  the  pecuniary  test  of  the  jurisdiction  is  the 
amount  of  the  tax  to  which  the  complainant  would  be  thereby  subjected,  or  the 
whole  debt,  the  creation  of  which  complainant  seeks  to  pre  vent. 

11.  Creditors'  Bills.  Upon  a  creditor's  bill,  the  value  of  the  complainant's 
claim,  not  the  value  of  the  property  sought  to  be  reached,^^  nor  the  value  of  the 
claim,  payment  of  which  he  seeks  to  enjoin,^^  is  that  of  the  matter  in  dispute 
when  the  creditor  sues  in  his  own  right  alone;  but  when  the  creditor  sues  on 


602,  76  C.  C.  A.  292;  Amelia  Milling  Co.  v. 
Tennessee  Coal,  etc.,  R.  Co.,  123  Fed.  811; 
Cowell  V.  City  Water  Supply  Co.,  121  Fed. 
53,  57  C.  C.  A.  393  {reversing  96  Fed.  769]  ; 
Maffet  V.  Quine,  95  Fed.  199;  Rainey  v. 
Herbert,  55  Fed.  443,  5  C.  C.  A.  183;  Oleson 
V.  Northern  Pac.  R.  Co.,  44  Fed.  1;  Whit- 
man V.  Hnbhell,  30  Fed.  81. 

In  a  suit  to  enjoin  defendants  from  con- 
tinuing a  business  in  violation  of  a  contract 
with  complainant,  the  court  has  jurisdiction, 
where  the  value  of  the  plant  owned  and 
operated  by  them,  and  the  amount  of  their 
annual  business,  exceeds  two  thousand  dol- 
lars. American  Fisheries  Co.  v.  Lennen,  118 
Fed.  869. 

Where  there  is  no  allegation  of  the  value 

of  the  structures  sought  to  be  abated,  which 
are  obstructions  to  navigation,  and  the  dam- 
ages alleged  to  have  been  suffered  because  of 
the  same,  prior  to  the  beginning  of  the  suit, 
are  less  than  two  thousand  dollars,  the  juris- 
diction does  not  appear.  Kenyon  v.  Knipe, 
46  Fed.  309. 

16.  Scott  V.  Donald,  165  U.  S.  107,  115, 
17  S.  Ct.  262,  41  L.  ed.  648. 

17.  Washington,  etc.,  R.  Co.  v.  District  of 
Columbia,  146  U.  S.  227,  232,  13  S.  Ct.  64, 
36  L.  ed.  951;  Field  i\  Barber  Asphalt  Pav- 
ing Co.,  117  Fed.  925;  Eachus  v.  Hartwell, 
112  Fed.  564;  Linehan  Railway  Transfer  Co. 
V.  Pendergrass,  70  Fed.  1,  16  C.  C.  A.  585; 
King  V.  Wilson,  14  Fed.  Cas.  No.  7,810,  1 
Dill.  555. 

Upon  a  bill  to  enjoin  the  collection  of  a 
land  tax  filed  by  a  corporation  claiming  an 
exemption,  the  amount  of  the  tax  claimed  to 
be  already  due  is  the  sole  test ;  since  it  cannot 
be  assumed  that  the  assessment  for  subse- 
quent years  would  be  for  a  like  amount. 
Citizens'  Bank  v.  Cannon,  164  U.  S.  319,  17 
S.  Ct.  89,  41  L.  ed.  451. 

Where  an  injunction  is  sought  against  the 
collection  of  an  annual  tax  or  license-fee, 
imposed  upon  a  franchise  or  upon  the  right 
to  exercise  a  certain  occupation,  resistance 
to  the  payment  of  which  would  result  in  the 
destruction  of  plaintiff's  business,  the  value 
of  the  right  to  exemption,  including  the 
threatened  damage  to  that  business,  not  the 
amount  of  the  tax  or  license  fee  which  has 
accrued,  is  to  be  considered.  Hutchinson  v. 
Beckham,  118  Fed.  399,  55  C.  C.  A.  333; 
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Southern  Express  Co.  v.  Emsley,  116  Fed. 
756 ;  Humes  v.  Ft.  Smith,  93  _p  ed.  857 ;  West- 
ern Union  Tel  Co.  v.  Charleston.  56  Fed.  419 
[affirmed  in  153  U.  S.  692,  14  S.  Ct.  1094, 
38  L.  ed.  871]  ;  American  Fertilizing  Co.  v. 
North  Carolina  Bd.  of  Agriculture,  43  Fed. 
609,  11  L.  R.  A.  179. 

18.  Douglas  County  v.  Stone,  191  U.  S. 
557,  24  S.  Ct.  843,  48  L.  ed.  801  [affirming 
110  Fed.  812];  Purnell  v.  Page,  128  Fed. 
496;  Eachus  v.  Hartwell,  112  Fed.  564. 

Income  tax.—  Upon  a  bill  to  enjoin  an  in- 
come tax  upon  a  salary  annexed  to  an  office 
claimed  to  be  exempt,  the  specific  tax  sought 
to  be  enforced,  not  the  right  to  exemption, 
is  the  test.  Purnell  v.  Page,  128  Fed. 
496. 

19.  In  the  following  cases  the  amount  of 
plaintiff's  tax  was  held  to  be  the  test.  Col- 
vin  V.  Jacksonville,  158  U.  S.  456,  15  S.  Ct. 
866,  39  L.  ed.  1053;  El  Paso  Water  Co.  v. 
El  Paso,  152  U.  S.  157,  14  S.  Ct.  494,  38 
L.  ed.  396;  Murphy  v.  East  Portland,  42 
Fed.  308;  Adams  v.  Douglas  County,  1  Fed. 
Cas.  No.  52,  1  Kan.  627. 

In  a  suit  to  enjoin  a  municipality  from 
issuing  bonds  to  an  amount  charged  to  be  in 
excess  of  the  constitutional  limit  of  its  in- 
debtedness, the  value  of  the  power  of  the 
city  to  issue  such  bonds,  not  the  tax  to  which 
the  complainant  would  be  thereby  subjected, 
was  held  to  be  the  value  of  the  matter  in 
dispute.  Ottumwa  v.  City  Water  Supply  Co., 
119  Fed.  315,  56  C.  C.  A.  219,  59  L.  R.  A. 
604.  See  Brown  v.  Trousdale,  138  U.  S.  389, 
11  S.  Ct.  308,  34  L.  ed.  987. 

Upon  a  taxpayer's  bill  to  enjoin  the  execu- 
tion of  a  contract  for  a  public  work,  the 
value  of  the  contract  and  not  the  amount 
of  the  tax  complainant  may  be  required  to 
pay  in  consequence  is  the  amount  in  dispute. 
Johnston  v.  Pittsburg,  106  Fed.  753. 

20.  Cowell  V.  City  Water-Supply  Co.,  121 
Fed.  53,  57  C.  C.  A.  393  [reversing  96  Fed. 
769];  Alkire  Grocery  Co.  v.  Richesin,  91 
Fed.  79;  Werner  v.  Murphy,  60  Fed.  769. 
See  Handley  v.  Stutz,  137  U.S.  366,  11  S.  Ct. 
117,  34  L.  ed.  706;  Estes  v.  Gunter,  121 
U.  S.  183,  7  S.  Ct.  854,  30  L.  ed.  884;  Bruce 
V.  Manchester,  etc.,  R.  Co.,  117  U.  S.  514,  6 
S.  Ct.  849,  29  L.  ed.  990. 

21.  Smithson  v.  Hubbell,  81  Fed.  593.  And 
see  supra,  III,  B,  10. 
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behalf  of  himself  and  the  other  creditors  for  the  administration  of  a  trust  fund, 
the  amount  of  such  fund  determines  the  question  of  jurisdiction.^^ 

12.  Stock-Holders'  Bills.  Upon  stock-holders'  bills  to  enforce  causes  of 
action  belonging  to  corporations,^^  or  to  enjoin  actions  which  are  ultra  vires, or 
for  the  appointment  of  a  receiver  of  the  corporate  assets,^^  the  value  of  the  matter 
in  dispute  is  that  of  the  corporate  right  sought  to  be  enforced,  or  of  the  amount 
of  loss  which  the  corporation  would  suffer  from  the  threatened  unlawful  action, 
or  the  value  of  the  assets  of  the  corporation,  as  the  case  may  be,  not  the  value 
of  plaintiff's  stock. 

13.  Joint  Plaintiffs.  Where  a  number  of  plaintiffs,  claiming  under  the  same 
title,  and  having  a  joint  or  a  common  and  undivided  interest  in  the  relief  sought, 
unite  in  a  suit,  the  adverse  party  having  no  interest  in  the  apportionment  or 
distribution  of  the  amount  recovered  among  them,  the  value  of  their  united 
interests  is  that  of  the  matter  in  dispute;  at  least  when  they  are  all  indispensable 
parties.^® 

14.  Joint  Defendants.  Where  two  or  more  defendants  are  joined  by  the 
same  plaintiff  in  one  suit,  the  pecuniary  test  of  jurisdiction  is  ordinarily  the  joint 


22.  Putnam  v.  Timothy  Dry-Goods,  etc., 
Co.,  79  Fed.  454.  See  Jones  v.  Mutual 
Fidelity  Co.,  123  Fed.  506.  But  see  Bruce 
r.  Manchester,  etc.,  R.  Co.,  117  U.  S.  514,  6 
S.  Ct.  849,  29  L.  ed.  990. 

23.  Hill  i:  Glasgow  R.  Co.,  41  Fed.  610. 
Contra,  Harvey  v.  Raleigh,  etc.,  E,.  Co.,  89 
Fed.  115;  Massa  v.  Cutting,  30  Fed.  1. 

24.  McKee  v.  Chautauqua  Assembly,  124 
Fed.  808. 

In  a  suit  to  compel  the  issue  to  complain- 
ant of  a  certificate  of  corporate  stock,  and 

the  cancellation  of  one  issue  to  another,  the 
value  of  the  matter  in  dispute  was  at  least 
the  par  value  of  the  stock,  where  there  were 
circumstances  tending  to  show  that  the  de- 
fendants had  valued  it  at  a  higher  sum. 
Ryan  v.  Seaboard,  etc.,  R.  Co.,  89  Fed.  397. 

25.  Taylor  v.  Decatur  Mineral,  etc.,  Co., 
112  Fed.  449;  Robinson  v.  West  Virginia 
Loan  Co.,  90  Fed.  770;  Towle  v.  American 
Bldg.,  etc.,  Soc,  60  Fed.  131. 

26.  Thornton  v.  Tison,  95  Ala.  589,  10 
So.  639;  Davies  v.  Corbin,  112  U.  S.  36,  5 
S.  Ct.  4,  28  L.  ed.  627;  Crawford  v.  Haller, 
111  U.  S.  796,  4  S.  Ct.  697,  28  L.  ed.  602; 
Washington  Market  Co.  v.  Hofi'man,  101  U.  S. 
112,  25  L.  ed.  782;  Shields  v.  Thomas,  17 
How.  (U.  S.)  3,  15  L.  ed.  93;  Jones  v. 
Mutual  Fidelity  Co.,  123  Fed.  506;  Hart- 
ford F.  Ins.  Co.  V.  Bonner  Mercantile  Co.,  56 
Fed.  378,  5  C.  C.  A.  524  [reversing  4:4:  Fed. 
151,  11  L.  R.  A.  623];  Herbert  v.  Rainey, 
54  Fed.  248  [affirmed  in  55  Fed.  443,  5 
C.  C.  A.  183];  Lovett  v.  Prentice,  44  Fed. 
459;  Prince  v.  Towns,  33  Fed.  161. 

The  consolidation,  after  answer,  of  two 
actions  upon  different  contracts,  brought  by 
the  same  plaintiff  against  the  same  defend- 
ant, Avhich  aggregate  more  than  the  juris- 
dictional amount,  but  neither  of  which  is 
separately  equal  thereto,  does  not  render  the 
consolidated  cause  removable  as  a  single  ac- 
tion, although  the  defense  to  each  is  the  same. 
Holmes  v.  U.  S.  Fire  Ins.  Co.,  142  Fed.  863. 

Where  two  or  more  plaintiffs,  having  sev- 
eral interests,  unite  for  the  convenience  of 
litigation  in  a  single  suit,  it  can  only  be 


sustained  as  to  those  whose  claims  exceed 
the  jurisdictional  amount.  Wheless  v.  St, 
Louis,  180  U.  S.  379,  21  S.  Ct.  402,  45  L.  ed. 
583  [affirming  96  Fed.  865]  ;  Ogden  Citv  u. 
Armstrong,  168  U.  S.  224,  18  S.  Ct.  98^^  42 
L.  ed.  444  [affirming  12  Utah  476,  43  Pac. 
119];  Miller  v.  Clark,  138  U.  S.  223,  11 
S.  Ct.  300,  34  L.  ed.  966;  Eaton  v.  Hoge, 
141  Fed.  64,  72  C.  C.  A.  74;  Hagge  i\  Kansas 
City  Southern  R.  Co.,  104  Fed.  391;  Auer 
V.  Lombard,  72  Fed.  209,  19  C.  C.  A.  72; 
Putney  v.  Whitmire,  66  Fed.  385;  Holt  v. 
Bergevin,  60  Fed.  1;  Rich  v.  Bray,  37  Fed. 
273,  2  L.  R.  A.  225;  Schulenberg-Boeckeler 
Lumber  Co.  v.  Hayward,  20  Fed.  422;  Kino^ 
V.  Wilson,  14  Fed.  Cas.  No.  7,810,  1  Dill. 
555. 

"Where  a.  suit  is  brought  by  one  or  more 

for  themselves  and  all  others  of  a  class 
jointly  interested  for  the  relief  of  the  whole 
class,  the  aggregate  interest  of  the  whole 
class  constitutes  the  matter  in  dispute. 
Brown  v.  Trousdale,  138  U.  S.  389,  11  S.  Ct. 
308,  34  L.  ed.  987;  McKee  v.  Chautauqua 
Assemblv,  124  Fed.  808;  Jones  f.  Mutual 
Fidelity'  Co.,  123  Fed.  506;  Otbamwa  v. 
Citv  Water  Supply  Co.,  119  Fed.  315,  56 
C.  C.  A.  219,  59  L.  R.  A.  604;  Taylor  v. 
Decatur  Mineral,  etc.,  Co.,  112  Fed.  449; 
Johnston  v.  Pittsburg,  106  Fed.  753;  Putnam 
V.  Timothy  Dry-Goods  Co.,  79  Fed.  454; 
Towle  V.  American  Bldg.,  etc.,  Soc,  60  Fed. 
131;  Sioux  Falls  Nat.  Bank  r.  Swenson, 
48  Fed.  621 ;  Plill  v.  Glasgow  R.  Co.,  41  Fed. 
610.  But  such  a  suit,  where  the  class  is 
similarly  situated,  but  not  jointly  interested, 
can  only  be  maintained  by  a  plaintiff  whose 
individual  interest  exceeds  the  jurisdictional 
amount.  Colvin  r.  Jacksonville,  158  U.  S. 
456,  15  S.  Ct.  866,  39  L.  ed.  1053;  El  Paso 
Water  Co.  r.  El  Paso,  152  U.  S.  157,  14  S. 
Ct.  494,  38  L.  ed.  396:  Adams  V.  Douglas 
County,  1  Fed.  Cas.  No.  52,  1  Kan.  627.  The 
bill  or  petition  must  show  the  pecuniary  in- 
terest of  the  parties  on  whose  behalf  the  suit 
is  brouglit.  Sioux  Falls  Nat.  Bank  r.  Swen- 
son, supra;  Adorns  v.  Douglas  County,  supra. 
See  also  supra,  III,  B,  10-12. 
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or  several  character  of  their  habihty.  If  their  habihty  is  joint,  the  value  of  the 
matters  in  controversy  between  plaintiff  and  them  all  is  that  of  the  matter  in 
dispute. 

C.  Interest.  The  interest  excluded  from  the  computation  includes  interest 
accrued  on  the  demand  before  the  suit  was  brought,  and  which  is  collected  only 
as  an  incident  of  the  principal,^^  but  not  interest  which  is  the  subject  of  a  separate 
contract  as  a  coupon,  and  which  might  be  the  subject  of  a  separate  suit.^^  The 
face  value  of  coupons  due  before  the  suit  may  be  added  to  the  principal  named 
in  the  bond,  when  the  jurisdictional  amount  is  determined,^"  except  where  the 
day  of  payment  named  in  the  bond  has  not  yet  arrived  but  by  its  terms  it  becomes 
due  on  the  non-payment  of  a  coupon  for  interest.^^ 

D.  Costs.  Notarial  fees  for  the  presentment  and  protest  of  a  note  in  suit, 
although  paid  before  the  action  was  brought,  are  considered  to  be  costs,  not 
damages,  and  are  to  be  excluded  from  the  computation  of  the  jurisdictional 
amount. 

E.  Defense  Apparent  in  Plaintiff's  Pleading.  The  fact  that  plaintiff's 
pleading  shows  a  sufficient  defense  to  part  of  his  claim  to  reduce  it  below  the 


27.  Marshall  v.  Holmes,  141  U.  S.  589, 
12  S.  Ct.  62,  35  L.  ed.  870  {reversing  39  La. 
Ann.  325,  1  So.  612]  ;  Virginia-Carolina 
Chemical  Co.  v.  Home  Ins.  Co.,  113  Fed.  1, 
51  C.  C.  A.  21 ;  Pacific  Live-Stock  Co.  v.  Han- 
ley,  98  Fed.  327:  Western  Union  Tel.  Co.  v. 
Norman,  77  Fed.  13. 

If  the  liability  is  several,  ordinarily  the 
suit  can  only  be  sustained  as  against  those 
whose  respective  controversies  M'ith  plaintiff 
involve  matters  exceeding,  as  regards  each, 
the  jurisdictional  amount.  Trotier  r.  St. 
Louis,  etc.,  R.  Co.,  180  111.  471,  54  N.  E. 
487;  Texas,  etc.,  R.  Co.  v.  Dishman,  38  Tex. 
Civ.  App.  277,  85  S.  W.  319;  Chamberlin  v. 
Browning,  177  U.  S.  605,  20  S.  Ct.  820,  44 
L.  ed.  906 ;  Citizens'  Bank  of  Louisiana  v. 
Cannon,  164  U.  S.  319,  17  S.  Ct.  89,  41  L.  ed. 
451;  Fishback  v.  Western  Union  Tel.  Co., 
161  U.  S.  96,  16  S.  Ct.  506,  40  L.  ed.  630; 
Northern  Pac.  R.  Co.  v.  Walker,  148  U.  S. 
391,  13  S.  Ct.  650,  37  L.  ed.  494;  Keels  v. 
Central  R.  Co.,  147  U.  S.  374,  13  S.  Ct.  350, 
37  L.  ed.  206;  Walter  v.  Northeastern  R.  Co., 
147  U.  S.  370,  13  S.  Ct.  348,  37  L.  ed.  206; 
Wisconsin  Cent.  R.  Co.  v.  Phoenix  Ins.  Co., 
123  Fed.  989;  McDaniel  v.  Traylor,  123  Fed. 
338 ;  Cooper  v.  Preston,  105  Fed.  403 ;  Stemm- 
ler  V.  McNeill,  102  Fed.  660  [distinguishing 
Bates  V.  Carpentier,  98  Fed.  452]  ;  Busey  v. 
Smith,  67  Fed.  13.  But  in  some  cases,  in  the 
nature  of  bills  of  peace,  when  defendants  had 
committed  or  threatened  separate  infringe- 
ments of  the  same  right  of  plaintiff,  the  value 
of  that  right  is  the  test.  Illinois  Cent.  R. 
Co.  V.  Adams,  180  U.  S.  28,  21  S.  Ct.  251,  45 
L.  ed.  410;  Estes  v.  Gunter,  121  U.  S.  183,  30 
L.  ed.  884;  Corbin  v.  Black  Hawk  County, 
105  U.  S.  659,  26  L.  ed.  1136;  Louisville, 
etc.,  R.  Co.  V.  Bitterman,  144  Fed.  34,  75 
C.  C.  A.  192;  Louisville,  etc.,  R.  Co\  v. 
Smith,  128  Fed.  1,  63  C.  C.  A.  1;  Morris  v. 
Bean,  123  Fed.  618;  Pacific  Live-Stock  Co.  v. 
Hanley,  98  Fed.  327;  Nashville,  etc.,  R.  Co. 
V.  McConnell,  82  Fed.  65;  Western  Union 
Tel.  Co.  V.  Norman,  77  Fed.  13. 

28.  Gilson  i\  Mutual  Reserve  Fund  Life 

[HI,  B,  14] 


Assoc.,  129  Fed.  1003;  Simmons  v.  Mutual 
Reserve  Fund  Life  Assoc.,  114  Fed.  785; 
Moore  v.  Edgefield,  32  Fed.  498. 

Where  the  relief  sought  does  not  include 
interest,  as  such,  together  with  a  principal 
to  which  it  is  incidental,  but  a  calculation  of 
interest  is  used  as  an  instrumentality  in  de- 
termining the  amount  of  damages  caused  by  a 
breach  of  warranty,  such  interest  is  a  part  of 
the  jurisdictional  amount.  Brown  v.  Webster, 
156  U.  S.  328,  15  S.  Ct.  377,  39  L.  ed.  440. 

Where  the  bill  claims  payment  of  a  sum 
as  the  amount  of  a  debt  for  an  advance  by 
a  building  and  loan  association,  the  court 
cannot  arbitrarily  assume  that  it  is  usurious 
interest,  cloaked  with  that  name.  Dakota 
Bldg.,  etc..  Assoc.  v.  Cunningham,  (Tex. 
1898)  47  S.  W.  714;  Dakota  Bldg.,  etc., 
Assoc.  V.  Price,  169  U.  S.  45,  18  S.  Ct.  251, 
42  L.  ed.  655 ;  Turner  v.  Southern  Home 
Bldg.,  etc..  Assoc.,  101  Fed.  308,  4-1  C.  C.  A. 
379. 

29.  Edwards  v.  Bates  County,  163  U.  S, 
269,  16  S.  Ct.  967.  41  L.  ed.  155  [overruling 
Howard  v.  Bates  County,  43  Fed.  276]. 

In  a  suit  to  foreclose  a  mortgage,  insur- 
ance premiums  paid  by  the  mortgagee,  when 
claimed  in  the  bill,  are  considered  to  be  a  part 
of  the  jurisdictional  amount.  Coolidge  r. 
Ray,  75  Fed.  39. 

30.  Edwards  v.  Bates  County,  163  U.  S. 
269,  16  S.  Ct.  967,  41  L.  ed.  155. 

Interest  which  has  accrued  upon  bonds 
and  coupons  after  their  maturity  cannot  be 
considered.  Greene  County  v.  Kortrecht,  81 
Fed.  241,  26  C.  C.  A.  381. 

31.  Home,  etc.,  Inv.,  etc.,  Co.  v.  Ray,  69 
Fed.  657,  where  the  court  said:  "The  cou- 
pons cannot  be  considered  as  interest  for  the 
purpose  of  maturing  the  debt,  and  as  sepa- 
rate, distinct  obligations  for  the  purpose  of 
giving  this  court  jurisdiction." 

32.  Baker  v.  Howell,  44  Fed.  113. 

An  attorney's  fee  for  collection  in  case 
of  a  default,  stipulated  for  in  a  note,  is  not 
costs;  but  a  part  of  the  jurisdictional 
amount.    Rogers  v.  Riley,  80  Fed.  759. 
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jurisdictional  amount  does  not  divest  the  court  of  jurisdiction;^^  unless  perhaps  it  is 
apparent  that  that  part  of  the  claim  was  not  made  in  good  faith,  but  was  mani- 
festly fictitious/*  or  else  that  the  court  has  no  jurisdiction  of  such  part.^^ 

F.  Counter-claims.  Whether  the  amount  of  a  counter-claim  pleaded  by 
defendant  should  be  added  to  that  of  plaintiff's  claim,  to  determine  the  juris- 
dictional amount,  has  been  the  subject  of  conflicting  adjudications.^^  Where 
the  counter-claim  belongs  to  a  class,  which  by  the  state  statute  is  barred,  unless 
pleaded  in  the  suit,  it  must  be  added  to  the  sum  demanded  by  plaintiff,  when 
determining  the  jurisdictional  amount.^' 

G.  Effect  of  Admissions  by  Defendant.  Whether  an  admission  or  dis- 
claimer in  defendant's  answer,  which  makes  the  subsequent  matter  in  dispute 
less  than  the  jurisdictional  amount,  will  defeat  the  right  of  removal,  has  not  yet 
been  authoritatively  decided. 


33.  Schunk  v.  Moline,  etc.,  Co.,  147  U.  S. 
500,  13  S.  Ct.  416,  37  L.  ed.  255  [folloioing 
Upton  V.  McLaughlin,  105  U.  S.  640.  26  L.  ed. 
1197;  Gaines  i\  Fuentes,  92  U.  S.  10,  23 
L.  ed.  524,  and  distinguishing  Bowman  v. 
Chicago,  etc.,  R.  Co.,  115  U.  S.  611,  6  S.  Ct. 
192,  29  L,  ed.  502] ;  Kearny  Comity  v.  Van- 
driss,  115  Fed.  866,  53  C.  C.  A.  192;  Wash- 
ington County  V.  Williams,  111  Fed.  801,  49 
C.  C.  A.  621;  Waterfield  v.  Rice,  111  Fed. 
625,  49  C.  C.  A.  504;  Interstate  Bldg.,  etc., 
Assoc.  V.  Edgefield  Hotel  Co.,  109  Fed.  692; 
Arapahoe  Bank  v.  Bradley,  72  Fed.  867,  19 
C.  C.  A.  206;  Industrial,  etc..  Guaranty  Co, 
V.  Electrical  Supply  Co.,  58  Fed.  732,  7 
C.  C.  A.  471;  Hardin  v.  Cass  County,  42 
Fed.  652;  Johnston  v.  Straus,  26  Fed.  57. 

34.  Edwards  v.  Bates  County,  55  Fed.  436 
[reversed  on  another  point  in  163  U.  S.  269, 
16  S.  Ct.  967,  41  L.  ed.  155]  ;  Chicago  Cheese 
Co.  V.  Fogg,  53  Fed.  72. 

35.  Coulter  v.  Fargo,  127  Fed.  912,  62 
C.  C.  A.  444. 

36.  May  be  added. —  Clarkson  v.  Manson, 
60  How.  Pr.  (N.  Y. )  45  [reversing  59  How. 
Pr.  480]  ;  Kirby  v.  American  Soda  Fountain 
Co.,  194  U.  S.  141,  24  S.  Ct.  619,  48  L.  ed. 
911;  Lovell  v.  Cragin,  136  U.  S.  130,  10  S.  Ct. 
1024,  34  L.  ed.  372;  Stinson  v.  Dousman,  20 
How.  (U.  S.)  461,  15  L.  ed.  966;  Price  v. 
Ellis,  129  Fed.  482;  Lee  v.  Continental  Ins. 
Co.,  74  Fed.  424;  Wolcott  v.  Sprague,  55  Fed. 
545;  Walcott  v.  Watson,  46  Fed.  529;  Car- 
son, etc.,  Lumber  Co.  v.  Holtzclaw,  39  Fed. 
578;  Clarkson  v.  Manson,  4  Fed.  257,  18 
Blatchf,  443.  And  see  Champion  v.  Grand 
Rapids,  etc.,  R.  Co.,  145  Mich.  676,  108  N.  W. 
1078. 

May  not  be  added. —  McKown  v.  Kansas, 
etc..  Coal  Co.,  105  Fed.  657;  Industrial,  etc.. 
Guaranty  Co.  v.  Electrical  Supply  Co.,  58 
Fed.  732,  7  C.  C.  A.  471;  Bennett  v.  Devine, 
45  Fed.  705;  La  Montague  v.  T.  W.  Harvey 
Lumber  Co.,  44  Fed.  645;  Falls  Wire  Mfg. 
Co.  V.  Broderick,  6  Fed.  654,  2  McCrary  489. 
And  see  West  v.  Aurora,  6  Wall.  (U.  S.) 
139,  18  L.  ed.  819;  Sturgeon  River  Boom  Co. 
V.  W.  H.  Sawyer  Lumber  Co.,  89  Fed.  113; 
McGinnity  v.  White,  16  Fed.  Cas.  No.  8,802, 
3  Dill.  350. 

An  adjudication  sustaining  a  set-off,  coun- 
ter-claim, or  partial  defense,  so  as  to  reduce 
the  recovery  below  the  jurisdictional  amount. 


something  still  being  allowed  plaintiff,  is  no 
reason  for  a  dismissal  or  remand,  provided 
that  it  does  not  appear  that  the  original 
claim  was  exaggerated  in  bad  faith.  Wash- 
ington County  V.  Williams,  111  Fed.  801,  49 
C.  C.  A.  621 ;  Stillwell-Bierce,  etc.,  Co.  v.  Wil- 
liamston  Oil,  etc.,  Co.,  80  Fed.  68;  Wheeler 
Bliss  Mfg.  Co.  V.  Pickham,  69  Fed.  419; 
Peeler  v.  Lathrop,  48  Fed.  780,  1  C.  C.  A. 
93;  Lozano  v.  Wehmer,  22  Fed.  755. 

The  filing  of  a  cross  bill  by  one  defendant 
against  another  does  not  deprive  him  of  the 
right  of  removal.  Pearson  v.  Louisville 
Southern  R.  Co.,  60  Fed.  113.  Contra,  Ben- 
nett V.  Devine,  45  Fed.  705. 

The  pleading  by  the  original  defendant  of 
a  counter-claim  or  demand  in  reconvention, 
which  exceeds  the  jurisdictional  amount,  does 
not  put  the  original  plaintiff  in  the  position 
of  a  defendant,  so  that  he  can  remove  the 
case.  Smithers  v.  Smith,  35  Tex.  Civ,  App. 
508,  80  S.  W.  646  [affirmed  in  98  Tex.  83,  81 
S.  W.  283];  - McKown  v.  Kansas,  etc..  Coal 
Co.,  105  Fed.  657;  Waco  Hardware  Co.  v. 
Michigan  Stove  Co.,  91  Fed.  289,  33  C.  C.  A. 
511.    Contra,  Price  v.  Ellis,  129  Fed.  482. 

Where  the  suit  was  one  appealed  from  a 
justice  to  the  state  circuit  court,  and  de- 
fendant filed  there  a  plea  of  set-ofi",  claiming 
three  thousand  dollars  against  plaintift',  but 
under  the  state  statute  he  could  recover  no 
more  than  five  hundred  in  that  court,  it  was 
held  that  that  sum  was  "  the  matter  in  dis- 
pute," and  the  federal  court  could  have  no  jur- 
isdiction by  removal  under  the  act  of  1875. 
Bennett  f.  Forrest,  69  Fed.  421;  New  York  T. 
&  P.  Co.  V.  Milburn  Gin.  etc.,  Co.,  35  Fed.  225. 

37.  Lee  v.  Continental  Ins.  Co.,  74  Fed. 
424. 

38.  A  decision  of  a  state  court  seems  to 
hold  that  it  will  defeat  the  right  of  removal. 
Thompson  r.  Kendrick,  5  Havw.  (Tenn. )  113. 
See  Cooper  v.  Preston,  105'  Fed.  403.  But 
see  supra,  III,  B,  4. 

Such  an  admission  will  not  divest  the  fed- 
eral court  of  jurisdiction  of  a  suit  begun 
tbere  bv  plaintifT  (Stillwell-Bierce,  etc.,  Co. 
r.  Will'iamston  Oil.  etc..  Co.,  SO  Fed.  08: 
Fuller  V.  Metropolitan  L.  Ins.  Co.,  37  Fed. 
163),  provided  at  least  that  wlien  the  suit 
was  begun  there  was  a  substantial  dispute 
about  tlie  part  admitted  (Jones  r.  Rowley, 
73  Fed.  286). 
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IV.  SUITS  Arising  Under  the  Constitution,  Laws,  and  treaties  of 

THE  United  States. 

A.  In  General.  A  suit  arises  under  the  constitution  or  a  law  of  the  United 
States  whenever  its  correct  decision  depends  on  the  construction  of  either.^^  The 
right  of  removal  of  a  suit  involving  a  federal  question  is  not  affected  by  the  fact 
that  the  supreme  court  has  laid  down  in  previous  decisions  on  entirely  different 
states  of  facts  general  principles  which  will  probably  control  the  decision. ^°  The 


39.  New  Orleans  v.  Seixas,  35  La.  Ann. 
36;  State  v.  Southern  Pac.  R.  Co.,  23  Oreg. 
424,  31  Pac.  960;  McKee  v.  Brooks,  64  Tex. 
255;  Houston,  etc.,  R.  Co,  v.  State,  (Tex.  Civ. 
App.  1897)  41  S.  W.  157;  Swafford  v,  Tem- 
pleton,  185  U.  S.  487'  22  S.  Ct.  783,  46  L.  ed. 
1005;  Arkansas  v.  Kansas,  etc.,  Coal  Co.,  183 
U.  S.  185,  22  S.  Ct.  47,  46  L.  ed.  144;  Wiley 
v.  Sinker,  179  U.  S.  58.  21  S.  Ct.  17,  45  L.  ed. 
«4;  Ex  p.  Lennon,  166  U.  S.  548,  17  S.  Ct. 
658,  41  L.  ed.  1110;  Southern  Pac.  R.  Co.  v. 
California,  118  U.  S.  109,  6  S.  Ct.  993,  30 
L.  ed.  103;  Starin  i\  New  York  City,  115 
U.  S.  248,  6  S.  Ct.  28,  29  L.  ed.  388 ;  Ames  v. 
Kansas,  111  U.  S.  449,  4  S.  Ct.  437,  28  L.  ed. 
482;  Feibelman  v.  Packard,  109  U.  S.  421,  3 
S.  Ct.  289,  27  L.  ed.  984;  Tennessee  v.  Davis, 
100  U.  S.  257,  25  L.  ed.  648;  Little  York 
Gold  Washing,  etc.,  Co.  v.  Keyes,  96  U.  S- 
199,  24  L.  ed.  656;  Cohens  v.  Virginia,  6 
Wheat.  (U.  S.)  264,  379,  5  L.  ed.  259;  Ore- 
gon V.  Three  Sisters  Irr.  Co.,  158  Fed.  346; 
Lewis  Pub.  Co.  r.  Wjnnan,  152  Fed.  200; 
Tift  V.  Southern  R.  Co.,  123  Fed.  789;  Wash- 
ington V.  Island  Lime  Co.,  117  Fed.  777; 
South  Carolina  v.  Virginia-Carolina  Chemical 
Co.,  117  Fed.  727;  Murray  v.  Chicago,  etc.,  R. 
Co.,  92  Fed.  868,  35  C.  C.  A.  62  [affirming 
62  Fed.  24]  ;  Dinsmore  v.  Southern  Express 
Co.,  92  Fed.  714;  People  v.  Rock  Island,  etc., 
R.  Co..  71  Fed.  753;  South  Carolina  v.  Port 
Royal,  etc.,  R.  Co.,  56  Fed„  333;  Fitzgerald 
V.  Missouri  Pac.  R.  Co.,  45  Fed.  812;  South 
Carolina  v.  Coosaw  Min.  Co.,  45  Fed.  804; 
Kentucky  v.  Louisville  Bridge  Co.,  42  Fed. 
241 ;  Austin  v.  Gagan.  39  Fed.  626,  5  L.  R.  A. 
476;  Willard  i\  Mueller,  23  Fed.  209;  Mc- 
Fadden  v.  Robinson,  22  Fed.  10,  10  Sawy. 
398. 

A  cause  involving  the  question  whether 
an  express  company  or  its  customer  must 
furnish  the  stamp  required  by  the  War  Rev- 
enue Act  of  1898  to  be  affixed  to  a  receipt 
given  by  the  company  is  one  arising  under  a 
law  of  the  United  States.  Crawford  v.  Hub- 
bell,  89  Fed.  1.  See,  however,  Atty.-Gen.  v. 
American  Express  Co.,  118  Mich.  682,  77 
N.  W.  317. 

The  nature  of  the  action,  and  not  the 

character  of  the  defense  to  it,  constitutes  the 
test  of  the  determination,  whether  it  arises 
under  the  laws  of  the  United  States ;  and 
if  the  case  made  by  the  complaint  arises 
under  an  act  of  congress,  the  right  of  re- 
moval by  the  defendant  is  not  lost  by  insuffi- 
cient denials  in  the  answer  (Miller  v.  Tobin, 
18  Fed.  609,  9  Sawy.  401),  or  by  the  inter- 
position of  a  good  defense  (North  Dakota 
Guaranty  Co.  v.  Hanway,  104  Fed.  369,  44 

[IV,  A] 


C.  C.  A.  312).  The  appearance  of  a  federal 
question  in  defendant's  answer  (Cella  v. 
Brown,  144  Fed.  742,  75  C.  C.  A.  608; 
Mitchell  Engineering,  etc.,  Co.  v.  Worthing- 
ton,  140  Fed.  947 ;  Mayo  v.  Dockery,  108  Fed. 
897;  Ralya  Market  Co.  ?;.  Armour,  102  Fed. 
530;  Broadway  Ins.  Co.  v.  Chicago  Great 
Western  R.  Co.,  101  Fed.  507;  Lincoln  v. 
Lincoln  St.  R.  Co.,  77  Fed.  658),  petition  for 
removal  (Lincoln  v.  Lincoln  St.  R.  Co.,  supra), 
or  in  his  demurrer  (Shields  v.  Boardman. 
98  Fed.  455;  Indiana  v.  Alleghany  Oil  Co., 
85  Fed.  870),  in  plaintiff's  pleading  in  reply 
or  rebuttal  (Houston,  etc.,  R.  Co.  v.  Texas, 
177  U.  S.  66,  20  S.  Ct.  545,  44  L.  ed.  673 
[reversing  (Tex.  Civ.  App.  1897)  41  S.  W.  157]. 
See  also  Smith  v.  Greenhow,  109  U.  S.  669,  3 
S.  Ct.  421,  27  L.  ed.  1080),  or  in  a  bill  of 
repleader  by  plaintiff  (Cella  v.  Brown,  supra) 
is  insufficient.  The  court  will,  however,  take 
judicial  notice  of  the  fact  that  a  defendant 
corporation  was  incorporated  by  an  act  of 
congress,  although  plaintiff  has  averred  that 
it  was  incorporated  under  the  state  laws;  and 
such  a  case  mav  be  removed.  Spokane  Falls, 
etc.,  R.  Co.  V.  Ziegler,  167  U.  S.  65,  17  S.  Ct. 
728,  42  L.  ed.  79 ;  Texas,  etc.,  R,  Co.  v.  Bar- 
rett, 166  U.  S.  617.  17  S.  Ct.  707,  41  L.  ed. 
1136;  Texas,  etc.,  R.  Co.  v.  Cody,  166  U.  S. 
606,  17  S.  Ct.  703,  41  L.  ed.  1132;  Scott  v. 
Choctaw,  etc.,  R.  Co.,  112  Fed.  180.  See, 
however,  Oregon  Short  Line,  etc.)  R,  Co.  v. 
Skottowe,  162  U.  S.  490,  16  S.  Ct.  869,  40 
L.  ed.  1048.  Contra,  Texas,  etc.,  R.  Co.  i\ 
Hightower,  12  Tex.  Civ.  App.  41,  33  S.  W. 
541. 

"  When  a  proposition  has  once  been  decided 

by  the  supreme  court  [of  the  United  States] 
it  can  no  longer  be  said  that  in  it  there  still 
remains  a  federal  question."  Per  Brewer,  J., 
in  Kansas  v.  Bradley,  26  Fed.  289,  290.  See 
also  Western  LTnion  Tel.  Co.  v.  Ann  Arbor  R. 
Co.,  178  U.  S.  239,  20  S.  Ct.  867,  44  L.  ed. 
1052  [reversing  90  Fed.  379,  33  C.  C.  A. 
113];  Harris  v.  Rosenberger,  145  Fed.  449; 
Myrtle  v.  Nevada,  etc.,  R.  Co.,  137  Fed.  193; 
Arkansas  v.  Choctaw,  etc.,  R.  Co.,  134  Fed. 
106;  People  v.  Brown's  Valley  Irr.  Dist.,  119 
Fed.  535 ;  Kentucky  v.  Louisville  Bridge  Co., 
42  Fed.  241. 

40.  Mallon  v.  Hyde,  76  Fed.  388. 

The  decisions  of  the  supreme  court  in 
cases  from  the  circuit  courts,  and  those  on 
writ  of  error  to  a  state  court,  are  equally 
instructive  in  determining  when  there  is  a 
federal  question,  such  as  to  support  the  juris- 
diction of  the  circuit  court  originally  or  upon 
removal.  Nashville,  etc.,  R.  Co.  v.  Taylor,  86 
Fed.  168. 
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federal  question  in  the  case  must  be  substantial  and  not  merely  colorable.*^  The 
existence  in  the  case  of  other  questions  than  that  arising  under  the  constitution 


Disclaimer  of  interest. —  A  federal  court 
loses  jurisdiction  of  a  suit  originally  brought 
there,  and  the  same  will  be  dismissed  upon 
defendant's  filing  a  disclaimer  of  any  interest 
in  the  matters  concerning  which  plaintiff 
claims  title,  under  the  laws  of  the  United 
States,  and  denying  that  it  has  made  any 
claim  to  the  same.  Crystal  Springs  Land, 
etc.,  Co.  V.  Los  Angeles,  82  Fed.  114  {affirmed 
in  177  U.  S.  169,  20  S.  Ct.  573,  44  L.  ed. 
720]. 

41.  Montana  Catholic  Missions  v.  Missoula 
County,  200  U.  S.  118,  26  S.  Ct.  197,  50 
L.  ed.  398;  O'Callahan  v.  O'Brien,  199  U.  S. 
89,  25  S.  Ct.  727,  50  L.  ed.  101;  Sloan  v. 
U.  S.,  193  U.  S.  614,  24  S.  Ct.  570,  48  L.  ed. 
814;  Newburyport  Water  Co.  i;.  Newburyport, 
193  U.  S.  561,  24  S.  Ct.  553,  48  L.  ed.  795; 
Barney  v.  New  York,  193  U.  S.  430,  24  S.  Ct. 
502,  48  L.  ed.  737;  New  York  Underground 
R.  Co.  V.  New  York,  193  U.  S.  416,  24  S.  Ct. 
494,  48  L.  ed.  733;  Bankers'  Mut.  Casualty 
Co.  V.  Minneapolis,  etc.,  R.  Co.,  192  U.  S.  371, 
24  S.  Ct.  325,  48  L.  ed.  484;  Cummings  v. 
Chicago,  188  U.  S.  410,  23  S.  Ct.  472,  47 
L.  ed.  525;  Swafford  v.  Templeton,  185  U.  S. 
487,  494,  22  S.  Ct.  783,  44  L.  ed.  1005 ;  West- 
ern Union  Tel.  Co.  v.  Ann  Arbor  R.  Co.,  178 
U.  S.  239,  20  S.  Ct.  867,  44  L.  ed.  1052; 
McCain  v.  Des  Moines,  174  U.  S.  168,  19 
S.  Ct.  644,  43  L.  ed.  936;  St.  Josephs,  etc., 
R.  Co.  V.  Steele,  167  U.  S.  659,  17  S.  Ct.  925, 
42  L.  ed.  315;  New  Orleans  v.  Benjamin,  153 
U.  S.  411,  14  S.  Ct.  905,  38  L.  ed.  764; 
Southern  Pac.  R.  Co.  v.  California,  118  U.  S. 
109,  6  S.  Ct.  993,  30  L.  ed.  103;  Starin  v. 
New  York,  115  U.  S.  248,  6  S.  Ct.  28,  29 
L.  ed.  388;  Harris  v.  Rosenberger,  145  Fed. 
449,  76  C.  C.  A.  225,  13  L.  R.  A.  N.  S.  762; 
St.  Louis,  etc.,  R.'Co.  Davis,  132  Fed.  629; 
Blue  Bird  Min.  Co.  v.  Largey,  49  Fed.  289. 

A  suit  does  not  arise  under  the  constitu- 
tion or  laws  of  the  United  States  unless  the 
federal  question  appears  clearly,  not  merely 
by  inference  (Western  Union  Tel.  Co.  v.  Ann 
Arbor  R.  Co.,  178  U.  S.  239,  20  S.  Ct.  867, 
44  L.  ed.  1052;  Hanford  v.  Davies,  163  U.  S. 
273,  16  S.  Ct.  1051,  41  L.  ed.  157;  Myrtle  v. 
Nevada,  etc.,  R.  Co.,  137  Fed.  193)  on  the  face 
of  plaintiff's  initial  pleading  in  his  statement 
of  his  own  case  (Darton  v.  Sperry,  71  Conn. 
339,  41  Atl.  1052;  Mills  v.  New  Jersey  Cent. 
R.  Co.,  7  N.  J.  L.  J.  230;  State  v.  Port 
Royal,  etc.,  R.  Co.,  45  S.  C.  413,  23  S.  E.  363; 
Texas,  etc.,  R.  Co.  v.  Caples,  (Tex.  Civ.  App. 
1896)  36  S.  W.  516;  Minnesota  v.  Northern 
Securities  Co.,  194  U.  S.  48,  24  S.  Ct.  598,  48 
L.  ed.  870  [reversing  123  Fed.  692]  ;  Third 
St.,  etc.,  R.  Co.  V.  Lewis,  173  U.  S.  457,  19 
S.  Ct.  451,  43  L.  ed.  766;  Galveston,  etc.,  R. 
Co.  V.  Texas,  170  U.  S.  226,  18  S.  Ct.  603,  42 
L.  ed.  1017;  Walker  v.  Collins,  167  U.  S.  57, 
17  S.  Ct.  738,  42  L.  ed.  76;  Oregon  Short 
Line,  etc.,  R.  Co.  v.  Skottowe,  162  U.  S.  490, 
16  S.  Ct.  869,  40  L.  ed.  1048;  East  Lake 
Land  Co.  v.  Brown,  155  U.  S.  488,  15  S.  Ct. 
357,  39  L.  ed.  233;  Postal  Tel.  Cable  Co.  v. 


Alabama,  155  U.  S.  482,  15  S.  Ct.  192,  39 
L.  ed.  231;  Chappell  v.  Waterworth,  155 
U.  S.  102,  15  S.  Ct.  34,  39  L.  ed.  85; 
Tennessee  v.  Union,  etc.,  Bank,  152  U.  S.  454, 
14  S.  Ct.  6.54,  38  L.  ed.  511;  Wichita  v. 
Missouri,  etc..  Tel.  Co.,  122  Fed.  100;  South 
Carolina  v.  Virginia-Carolina  Chemical  Co., 
117  Fed.  727;  Dewey  Min.  Co.  v.  Miller,  96 
Fed.  1;  Florida  v.  Charlotte  Harbor  Phos- 
phate Co.,  74  Fed.  578,  20  C.  C.  A.  538; 
Wichita  Nat.  Bank  v.  Smith,  72  Fed.  568, 
19  C.  C.  A.  42 ;  Caples  v.  Texas,  etc.,  R.  Co., 
67  Fed.  9;  Haggin  v.  Lewis,  66  Fed.  199; 
Lowry  v.  Chicago,  etc.,  R.  Co.,  46  Fed.  83; 
Iowa  V.  Chicago,  etc.,  R.  Co.,  33  Fed.  391 
[affirmed  in  145  U.  S.  632,  12  S.  Ct.  978, 
36  L.  ed.  857] ),  and  in  a  necessary  allegation 
in  such  pleading  (McLane  v.  Leicht,  69  Iowa 
401,  29  N.  W.  327;  Filhiol  v.  Torney,  119 
Fed.  974  [affirmed  in  194  U.  S.  356,  24  S.  Ct. 
698,  48  L.  ed.  1014] ;  Henuy  v.  La  Compagnie 
Generale  Transatlantique,  etc.,  96  Fed.  497 ; 
California  Oil,  etc.,  Co.  v.  Miller,  96  Fed. 
12;  Wise  V.  Nixon,  78  Fed.  203).  An  aver- 
ment by  plaintiff  that  defendant  will  set 
up  a  defense  based  upon  a  federal  statute  or 
the  constitution  of  the  United  States  (Devine 
V.  Los  Angeles,  202  U.  S.  313,  26  S.  Ct.  652, 
50  L.  ed.  1046;  Filhiol  v.  Torney,  194  U.  S. 
356,  24  S.  Ct.  698,  48  L.  ed.  1014  [affirming 
119  Fed.  974];  Boston,  etc.,  Consol.  Copper, 
etc.,  Min.  Co.  v.  Montana  Ore  Purchasing  Co., 
188  U.  S.  632.  23  S.  Ct.  434,  47  L.  ed.  626, 
188  U.  S.  645,  23  S.  Ct.  440,  47  L.  ed.  634 
[affirming  93  Fed.  274,  35  C.  C.  A.  1]  ; 
Florida  Cent.,  etc.,  R.  Co.  v.  Bell,  176  U.  S. 
321,  20  S.  Ct.  399,  44  L.  ed.  486;  City  R. 
Co.  V.  Citizens'  St.  R.  Co.,  166  U.  S.  557. 
17  S.  Ct.  653,  41  L.  ed.  1114;  Peabody  Gold 
Min.  Co.  V.  Gold  Hill  Min.  Co.,  Ill  Fed.  817, 
49  C.  C.  A.  637;  Montana  Ore-Purchasing 
Co.  V.  Boston,  etc.,  Consol.  Copper,  etc.,  Min. 
Co.,  93  Fed.  274,  35  C.  C.  A.  1;  Kansas  v. 
Atchison,  etc.,  R.  Co.,  77  Fed.  339.  But  see 
Walla  Walla  v.  Walla  Walla  Water  Co.,  172 
U.  S.  1,  19  S.  Ct.  77,  43  L.  ed.  341;  Cox 
V.  Gilmer,  88  Fed.  343),  or  based  upon  a  state 
statute  repugnant  to  the  federal  constitution 
(Devine  v.  Los  Angeles,  swpra;  Cox  v.  Gil- 
mer, supra.  But  see  Green  v.  Oemler,  151 
Fed.  936;  South  Carolina  v.  Coosaw  Min.  Co., 
45  Fed.  804),  will  not  bring  the  case  within 
the  federal  jurisdiction;  even  though  plain- 
tiff sues  to  quiet  his  own  title,  which  does 
not  depend  upon  a  federal  statute  (Devine 
V.  Los  Angeles,  supra;  Boston,  etc.,  Consol. 
Copper,  etc.,  Min.  Co.  r.  Montana  Ore  Pur- 
chasing Co.,  188  U.  S.  032,  23  S.  Ct.  434, 
47  L.  ed.  626  [affirminq  93  Fed.  274,  35  C.  C. 
A.  1];  California  Oil,  etc.,  Co.  v.  Miller,  su- 
pra). The  rule  that  a  cause  is  not  removable, 
as  one  arising  under  the  constitution  or  la\v3 
of  the  United  States,  unless  such  fact  appears 
from  plaintiff's  pleading,  apjilies  only  to  oases 
in  which  the  federal  question  is  one  in- 
herent in  the  controversy  itself,  so  that  if 
raised  by  defendant,  and  determined  against 
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or  laws  of  the  United  States  does  not  impair  the  right  of  removal.*^  A  federal 
question  first  raised  by  defendant  must  be  tried  by  the  state  court  subject  to  the 
review  of  the  supreme  court  of  the  United  States,  by  writ  of  error. 

B.  Suits  Arising  Under  the  Constitution  of  the  United  States.  A  suit 
arises  under  the  constitution  of  the  United  States  when  plaintiff's  cause  of  action 
depends  upon  the  violation  of  a  right  under  the  same  by  an  individual  who  does 
not  act  under  color  of  any  statutory  authority;    where  his  cause  of  action  depends 


him  by  the  state  court,  he  may  remove  it 
for  review  by  appeal  or  writ  of  error  to  the 
supreme  court.  Such  rule  cannot  be  so  ex- 
tended as  to  permit  a  plaintiff  to  prevent 
the  removal  of  a  suit  against  a  receiver  of 
a  federal  court  by  omitting  to  state  in  his 
pleadings  by  what  court  defendant  was  ap- 
pointed receiver.  ^uch  an  omission  when 
relied  upon  to  prevent  the  removal  of  the 
cause  may  fairly  be  considered  as  a  fraud 
upon  the  jurisdiction  of  the  federal  court, 
whether  so  intended  or  not.  Winters  v. 
Drake,  102  Fed.  545.  See  Washington  v. 
Island  Lime  Co.,  117  Fed.  777. 

42.  New  Orleans,  etc.,  R.  Co.  Mississippi, 
2  Kv.  L.  Rep.  137;  Hall  v.  Chicago,  etc.,  R. 
Co.,  149  Fed.  564;  Mastin  v.  Chicago,  etc.,  R. 
Co.,  123  Fed.  827;  Manigault  v.  Ward,  123 
Fed.  707;  People  v.  Chicago  Sanitary  Dist., 
98  Fed.  150;  Kentucky  Bank  v.  Stone,  88 
Fed.  383;  Illinois  v.  Illinois  Cent.  R.  Co., 
16  Fed.  881 ;  Connor  v.  Scott,  6  Fed.  Cas.  No. 
3,119,  4  Dill.  242;  Fisk  v.  Union  Pac.  R.  Co., 
9  Fed.  Cas.  No.  4,828,  8  Blatchf.  243,  9  Fed. 
Cas.  No.  4,827,  6  Blatchf.  362. 

Removal  of  part  of  actions. —  The  clause 
of  the  Removal  Act  of  1887  and  1888  au- 
thorizing the  removal  of  civil  suits  arising 
under  the  constitution  or  laws  of  the  United 
States  relates  only  to'  the  entire  action,  and 
does  not  permit  the  removal  of  a  part  thereof 
when  the  rest  is  not  removable.  Texas  v.  Day 
Land,  etc.,  Co.,  49  Fed.  593. 

43.  Tennessee  v.  Union,  etc.,  Bank,  152 
U.  S.  454,  14  S.  Ct.  654,  38  L.  ed.  511. 

44.  Bishop  V.  State,  149  Ind.  223,  48  N.  E. 
1038,  63  Am.  St.  Rep.  270,  39  L.  R.  A.  278; 
State  V,  Bowen,  8  S.  C.  382;  Barney  v.  New 
York,  193  U.  S.  430,  24  S.  Ct.  502,  48  L.  ed. 
737 ;  Arkansas  v.  Kansas,  etc..  Coal  Co.,  183 
U.  S.  185,  22  S.  Ct.  47,  46  L.  ed.  144  {re- 
versing 96  Fed.  353]  ;  Wiley  v.  Sinkler,  179 
U.  S.  58,  31  S.  Ct.  17,  45  L.  ed.  84;  Nor- 
wood V.  Baker,  172  U.  S.  269,  19  S.  Ct.  187, 
43  L.  ed.  443;  St.  Joseph,  etc.,  R.  Co.  v. 
Steele,  167  U.  S.  659,  17  S.  Ct.  925,  42  L. 
ed.  315;  Knight  v.  Shelton,  134  Fed.  423; 
St.  Louis,  etc.,  R.  Co.  v.  Davis,  132  Fed. 
629;  Anthony  v.  Burrow,  129  Fed.  783; 
Huntington  v.  New  York,  118  Fed.  683  {af- 
firmed  in  193  U.  S.  441,  24  S.  Ct.  505,  48 
L.  ed.  741] ;  Southern  R.  Co.  v.  North  Caro- 
lina Corp.  Commission,  97  Fed.  513;  Ken- 
tucky V.  Louisville  Bridge  Co.,  42  Fed.  241. 

A  suit  to  enjoin  action  by  or  under  a  state 
authority  within  the  jurisdiction  conferred 
by  a  state  statute,  which  action  is  alleged, 
with  some  reasonable  foundation  for  the 
position,  to  take  the  complainant's  property 
without  process  of  law  (Norwood  v.  Baker, 
172  U.  S.  269,  19  S.  Ct.  187,  43  L.  ed.  443; 
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San  Joaquin,  etc..  Canal,  etc.,  Co.  v.  Stanis- 
laus County,  90  Fed.  516.  See  Covington, 
etc..  Turnpike  Road  Co.  v.  Sandford,  164 
U.  S.  578,  17  S.  Ct.  198,  41  L.  ed.  560); 
to  deny  him  the  equal  protection  of  the  laws 
(Douglas  Park  Jockey  Club  v.  Grainger,  146 
Fed.  414;  St.  Louis,  etc.,  R.  Co.  v.  Davis, 
132  Fed.  629;  Southern  R.  Co.  v.  North 
Carolina  Corp.  Commission,  97  Fed.  513), 
or,  when  the  action  is  legislative  in  its 
nature,  to  impair  the  obligation  of  a  con- 
tract that  he  holds  (Walla  Walla  v.  Walla 
Walla  Water  Works  Co.,  172  U.  S.  1,  19 
S.  Ct.  77,  43  L.  ed.  341  [affirming  60  Fed. 
957]),  arises  under  the  constitution  of  the 
United  States.  Such  a  suit,  when  there  is 
no  color  for  the  contention  that  defendants 
act  under  a  statute  of  the  state,  does  not, 
Huntington  v.  New  York,  193  U.  S.  441,  24 
S.  Ct.  505,  48  L.  ed.  741  [affirming  118  Fed. 
683]  ;  Barney  v.  New  York,  193  U.  S.  430, 
24  S.  Ct.  502,  48  L.  ed.  737 ;  St.  Joseph,  etc., 
R.  Co.  V.  Steele,  167  U.  S.  659,  17  S.  Ct.  925, 
42  L.  ed.  315;  St.  Louis,  etc.,  R.  Co.  v.  Davis, 
132  Fed.  629;  Arbuckle  v.  Blackburn,  113 
Fed.  616,  51  C.  C.  A.  122,  65  L.  R.  A.  864; 
Kiernan  v.  Multnomah  County,  95  Fed.  849. 
So  a  suit  arises  under  the  constitution  of 
the  United  States,  when  brought  to  enjoin 
the  enforcement  of  an  order  by  a  county 
board,  which  fixes  the  water  rates  to  be  re- 
ceived by  complainant  so  low  as  to  be  un- 
profitable (San  Joaquin,  etc..  Canal,  etc.,  Co. 
V.  Stanislaus  County,  90  Fed.  516),  or  to 
enjoin  state  or  county  officers  from  assessing 
the  complainant's  property  for  taxation,  at 
a  higher  rate  than  other  property  in  the 
state  (Western  Union  Tel.  Co.  v.  Norman, 
77  Fed.  13;  Western  Union  Tel.  Co.  v.  Poe, 
61  Fed.  449)  ;  but  not  when  the  state  consti- 
tution ordains  uniformity  of  taxation  (St. 
Louis,  etc.,  R.  Co.  v.  Davis,  supra.  See  Chi- 
cago Union  Traction  Co.  v.  State  Bd.  of 
Equalization,  112  Fed.  607).  And  a  suit 
to  enjoin  an  assessment  which  plaintiff  al- 
leges was  made  in  violation  of  his  right  to 
an  exemption  because  of  the  ownership  of 
United  States  bonds  arises  under  the  constitu- 
tion of  the  United  States.  People's  Sav. 
Bank  v.  Layman,  134  Fed.  635.  So  a  suit 
for  malicious  prosecution  or  false  imprison- 
ment arises  under  a  law  of  the  United  States, 
where  the  illegality  of  which  complaint  is 
made  depends  upon  a  right  granted  by  a 
statute  of  the  United  States.  Peters  v. 
IMalin,  111  Fed.  244.  But  a  controversy  as 
to  the  right  to  the  custody  of  an  Indian 
child  does  not  arise  under  the  constitution  or 
laws  of  the  United  States  under  ordinary 
circumstances.  In  re  Celestine,  114  Fed. 
551.    And  an  issue  whether  full  force  and 
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upon  the  unconstitutionality  of  an  act  of  congress/^  or  the  repugnancy  of  a  state 
statute  to  the  federal  constitution;  where  it  depends  upon  a  statute  which 
defendant  contends  in  good  faith,  to  be  in  violation  of  the  same,  and  there  is 
ground  for  a  reasonable  doubt  as  to  the  soundness  of  the  contention,^^  ®r  the 
complaint  shows  that  plaintiff's  claim  would  be  defeated  by  a  construction  of 
the  federal  constitution,  as  to  which  there  is  room  for  a  reasonable  doubt. 

C.  Suits  Arising  Under  Treaties.  A  suit  arises  under  a  treaty  of  the 
United  States  when  its  decision  depends  upon  a  construction  or  the  determination 
of  the  validity  of  the  same.^'^    The  rule  is  otherwise,  however,  where  the  validity 


effect  had  been  given  to  the  judgment  of  a 
state  court  has  been  held  not  to  involve 
the  construction  of  the  constitution  of  the 
United  States.  Gibbs  v.  Crandall,  120  U.  S. 
105,  7  S.  Ct.  497,  30  L.  ed.  590;  Chicago, 
etc.,  R.  Co.  V.  Wiggins  Ferry  Co.,  108  U.  S. 
18,  1  S.  Ct.  614,  27  L.  ed.  636  {affirming 

11  Fed.  381,  3  McCrary  609];  Merritt  v. 
American  Steel-Barge  Co.,  75  Fed.  813,  21 
C.  C.  A.  525. 

The  pleadings  need  not  state  what  particu- 
lar clause  of  the  constitution  is  in  question. 
Crystal  Springs  Land,  etc.,  Co.  v.  Los  Angeles, 
76  Fed.  148. 

45.  Patton  v.  Brady,  184  U.  S.  608,  22 
S.  Ct.  493,  46  L.  ed.  713;  Corbus  r.  Alaska 
Treadwell  Gold  Min.  Co.,  99  Fed.  334. 

46.  Stone  v.  Kentucky  Bank,  174  U.  S. 
408.  19  S.  Ct.  881,  43  L.  ed.  1187  {affirming 
88  Fed.  383]  ;  McCain  v.  Des  Moines,  174 
U.  S.  168,  19  S.  Ct.  644,  43  L.  ed.  936 
{affirming  84  Fed.  726]  ;  New  York  Under- 
ground R.  Co.  V.  New  York,  116  Fed.  952; 
Union,  etc..  Bank  v.  Memphis,  111  Fed.  561, 
49  C.  C.  A.  455 ;  People  v.  Chicago  Sanitary 
Dist.,  98  Fed.  150;  Nashville,  etc.,  R.  Co.  v. 
Taylor,  86  Fed.  168;  Pittsburg  Third  Nat. 
Bank  v.  Mylin,  76  Fed.  385;  Crystal  Springs 
Land,  etc.,  Co.  v.  Los  Angeles,  76  Fed.  148; 
South  Carolina  v.  Port  Royal,  etc.,  R.  Co.,  56 
Fed.  333 ;  San  Mateo  County  v.  Southern  Pac. 
R.  Co.,  13  Fed.  145.  See  also  Covington,  etc.. 
Turnpike  Road  Co.  v.  Sanford,  164  U.  S.  578, 
17  S.  Ct.  198,  41  L.  ed.  560;  Green  v.  Oemler, 
151  Fed.  936.  But  see  Devine  v.  Los  Angeles, 
202  U.  S.  313,  26  S.  Ct.  652,  50  L.  ed.  1046. 

47.  Schmidt  v.  Cobb,  119  U.  S.  286,  7 
S.  Ct.  1373,  30  L.  ed.  321;  Southern  Pac.  R. 
Co.  V.  California,  118  U.  S.  109,  6  St.  Ct.  993, 
30  L.  ed.  103;  Minnesota  v.  Duluth,  etc.,  R. 
Co.,  87  Fed.  497;  Stewart  i\  Virginia,  117 
U.  S.  612,  6  S.  Ct.  922,  29  L.  ed.  1006; 
New  Jersey  Cent.  R.  Co.  v.  Mills,  113 
U.  S.  249,  5  S.  Ct.  456,  28  L.  ed.  949 
[affirming  20  Fed.  449]  ;  Ames  v.  Kansas, 
111  U.  S.  449,  4  S.  Ct.  437,  28  L.  ed.  482; 
New  Orleans,  etc.,  R.  Co.  v.  Mississippi,  102 
U.  S.  135,  26  L.  ed.  96;  Pacific  Electric  Co. 
V.  Los  Angeles,  118  Fed.  746;  Illinois  v. 
Illinois  Ce«it.  R.  Co.,  33  Fed.  721 ;  Mahin  v. 
Preiller,  27  Fed.  892;  Kessinger  v.  Hink- 
house,  27  Fed.  883;  Virginia  Coupon  Cases, 
25  Fed.  666;  Illinois  v.  Chicago,  etc.,  R.  Co., 
16  Fed.  706;  Illinois  v.  Chicago,  etc.,  R.  Co., 

12  Fed.  Cas.  No.  7,006,  6  Biss.  107.  Contra, 
Kentucky  v.  Chicago,  etc.,  R.  Co.,  123  Fed.  457. 

Municipal  ordinances. —  Where  a  bill  is 
filed  to  enjoin  the  enforcement  of  a  municipal 


ordinance  (Mercantile  Trust,  etc.,  Co.  v.  Co- 
lumbus, 203  U.  S.  311,  27  S.  Ct.  83,  51 
L.  ed.  198;  Walla  Walla  v.  Walla  Walla 
Water  Co.,  172  U.  S.  1,  19  S.  Ct.  77,  43 
L.  ed.  341  {affirming  60  Fed.  957]  ;  Des 
Moines  City  R.  Co.  v.  Des  Moines,  151  Fed. 
854;  Riverside,  etc.,  R.  Co.  v.  Riverside, 
118  Fed.  736;  American  Waterworks,  etc., 
Co.  u.  Home  Water  Co.,  115  Fed.  171; 
Anoka  Water  Works,  etc..  Power  Co. 
Anoka,  109  Fed.  580;  Mercantile  Trust,  etc., 
Co.  V.  Collins  Park,  etc.,  R.  Co.,  99  Fed.  812; 
Kimball  v.  Cedar  Rapids.  99  Fed.  130;  Iron 
Mountain  R.  Co.  v.  Memphis,  96  Fed.  113, 
37  C.  C.  A.  410;  Consolidated  Water  Co.  v. 
San  Diego,  93  Fed.  849,  35  C.  C.  A.  631; 
Michigan  Tel.  Co.  v.  Charlotte,  93  Fed.  11; 
Consolidated  Water  Co.  v.  San  Diego,  84  Fed. 
369 ;  Indianapolis  Gas  Co.  V:  Indianapolis,  82 
Fed.  245),  or  resolution  of  a  city  council, 
which  has  the  effect  of  an  ordinance  (Des 
Moines  City  R.  Co.  v.  Des  Moines,  supra),  or 
to  prevent  the  passage  of  one  (Vicksburg  v. 
Vicksburg  Water\\orks  Co.,  202  U.  S.  453, 
26  S.  Ct.  660,  50  L.  ed.  1102;  Vicksburg 
Waterworks  Co.  v.  Vicksburg,  185  U.  S.  65, 
22  S.  Ct.  585,  46  L.  ed.  808;  Farmers  L.  & 
T.  Co.  V.  Meridian,  139  Fed.  673;  Elkins  v. 
Chicago,  119  Fed.  957),  which  will  violate 
an  existing  contract  with  the  complainant, 
the  case  arises  under  the  constitution  of  the 
United  States,  provided  that  the  ordinance 
is  otherwise  within  the  powers  of  the  munici- 
pality. A  municipal  ordinance,  not  passed 
in  accordance  with  legislative  authority,  is 
not  a  law  of  the  state;  and  a  suit  to  enjoin 
its  enforcement  does  not  arise  under  the 
constitution  of  the  United  States.  Louisville 
V.  Cumberland  Tel.,  etc.,  Co.,  155  Fed.  725: 
Savannah  v.  Hoist,  132  Fed.  901,  65  C.  C.  A. 
449  [reversing  131  Fed.  931].  So  the  mere 
refusal  of  a  municipal  corporation  to  perform 
a  contract,  even  though  that  refusal  is  ex- 
pressed in  an  ordinance  containing  a  direc- 
tion that  the  other  party  to  the  contract 
perform  some  act  which  the  contract  does 
not  require  but  imposing  no  penalty  for  dis- 
obedience (St.  Paul  Gaslight  Co.  r.  St.  Paul, 
181  U.  S.  142,  21  S.  Ct.  575,  45  L.  ed.  788) 
does  not  present  a  case  arising  under  the 
constitution  of  the  United  States  (Dawson  v. 
Columbia  Ave.  Sav.  Fund,  etc.,  Co.,  197  U.  S. 
178,  25  S.  Ct.  420,  49  L.  ed.  713;  St.  Paul 
Gaslight  Co.  r.  St.  Paul,  supra). 

48. '  IMinnesota  r.  Duluth,  etc.,  R.  Co.,  87 
Fed.  497. 

49.  Muse  r.  Arlington  Hotel  Co.,  108  U.  S. 
430,  18  S.  Ct.  109,  42  L.  ed.  531. 

[IV,  C] 
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or  construction  of  the  treaty  is  not  drawn  in  question,  although  the  suit  is 
brought  to  protect  rights  claimed  under  it.^*^ 

D.  Federal  Corporations  —  l.  In  General.  When  either  party  is  a  cor- 
poration chartered  by  congress,  the  case  is  one  arising  under  the  constitution  and 
laws  of  the  United  States;  and  except  in  the  case  of  national  banks,^^  a  circuit 
court  of  the  United  States  may  take  jurisdiction  of  the  same,  either  originally, 
or  by  removal. The  fact  that  other  defendants,  who  are  natural  persons,  are 
joined  with  such  a  corporation,  does  not  prevent  the  removal,  provided  that  all 
joined  in  the  petition. 

2.  National  Banking  Associations.  Suits  to  which  national  banks  are  parties 
are  exempted  from  the  operation  of  this  rule    by  the  act  of  March  3,  1887.-^^ 

E.  Patent  and  Copyright  Cases.   Where  the  bill  prays  an  injunction 


An  action  by  a  tribal  Indian  for  false 
imprisonment  under  process  of  a  state  court 
because  of  the  violation  of  a  state  law  from 
which  he  claims  exemption  arises  under  the 
laws  and  treaties  of  the  United  States.  Pe- 
ters V.  Malin,  111  Fed.  244. 

50.  Muse  V.  Arlington  Hotel  Co.,  168  U.  S. 
430,  18  S.  Ct.  109,  42  L.  ed.  531;  Borgmeyer 
v.  Idler,  159  U.  S.  408,  16  S.  Ct.  34,  40 
L.  ed.  199.  See  Gill  v.  Oliver,  11  How. 
(U.  S.)  529,  545,  13  L.  ed.  799. 

Where  both  parties  claim  under  Mexican 
grants,  confirmed  and  patented  in  accordance 
with  a  provision  of  a  treaty,  and  plaintiff 
claims  certain  water  rights  thereunder,  which 
defendant  disputes,  the  suit  does  not  arise 
under  a  treaty  of  the  United  States.  Crystal 
Springs  Land,  etc.,  Co.  v.  Los  Angeles,  177 
U.  S.  169,  20  S.  Ct.  573,  44  L.  ed.  720  [a/- 
firming  82  Fed.  114]. 

A  complaint  in  ejectment  against  private 
individuals  alleging  that  plaintiff  was  ousted 
in  violation  of  the  provisions  of  the  treaty 
with  France,  of  Oct.  21,  1803,  for  the  pro- 
tection of  the  inhabitants  of  the  ceded 
territory,  in  the  enjoyment  of  their  property, 
does  not  show  a  case  arising  under  a  treaty 
of  the  United  States,  there  being  no  assertion 
in  any  right,  title,  privilege  or  immunity 
derived  from  such  treaty  as  against  defend- 
ants, and  no  charge  that  they  took  posses- 
sion by  direction  of  the  government  of  the 
United  States.  Filhiol  v.  Maurice,  185  U.  S. 
108,       S.  Ct.  560,  46  L.  ed.  827. 

51.  See  infra,  IV,  D,  2. 

52.  Northern  Pac.  R.  Co.  v.  Amato,  144 
U.  S.  465,  12  S.  Ct.  740,  36  L.  ed.  596;  Os- 
born  V.  U.  S.  Bank,  9  Wheat.  (U.  S.)  738, 
823,  6  L.  ed.  204;  U.  S.  Freehold  Land,  etc., 
Co.  V.  Gallegos,  89  Fed.  769,  32  C.  C.  A.  470. 

It  is  not  the  domicile  of  a  corporation 
created  by  an  act  of  congress  which  confers 
jurisdiction  on  the  federal  courts  of  suits  to 
which  it  is  a  party,  but  the  fact  that  it  was 
so  created,  and  that  any  suit  by  or  against 
it  arises  imder  a  law  of  the  United  States. 
Supreme  Lodge  K.  P.  v.  England,  94  Fed. 
369,  36  C.  C.  A.  298. 

53.  Union  Pac.  P.  Co.  v.  McComb,  58  How. 
Pr.  (K  Y.)  478;  Choctaw,  etc.,  R.  Co.  v. 
Hendricks,  21  Okla.  135,  95  Pac.  970;  Texas, 
etc.,  P.  Co.  V.  Watson,  (Tex.  Civ.  App.  1908) 
43  S.  W.  1060;  Texas,  ete.,  R.  Co.  v.  Kirk, 
115  U.  S.  1,  5  S.  Ct.  1113,  29  L.  ed.  319 

[IV,  C] 


[reversing  16  Fed.  292,  3  McCrary  578]; 
Supreme  Lodge  K.  P.  W.  v.  Hill,  76  Fed.  468, 
22  C.  C.  A.  280;  Allen  v.  Texas,  etc.,  R.  Co., 
25  Fed.  513;  Cruikshank  v.  Fourth  Nat. 
Bank,  16  Fed.  888,  21  Blatchf.  322. 

Charter  from  territorial  statute. —  Thia 
is  not  the  rule  when  the  sole  corporate  party 
derives  its  charter  from  a  territorial  statute. 
Maxwell  v.  Federal  Gold,  etc.,  Co.,  155  Fed. 
110,  83  C.  C.  A.  570;  Adams  Express  Co.  «?. 
Denver,  etc.,  R.  Co.,  16  Fed.  712,  4  McCrary 
77.  See  also  Oregon  Short  Line,  etc.,  R.  Co. 
V.  Skottowe,  162  U.  S.  490,  16  S.  Ct.  869,  40 
L.  ed.  1048  [arffirming  22  Oreg.  430,  30  Pac. 
222,  16  L.  R.  A.  593,  approving  Conlon  V, 
Oregon  Short  Line,  etc.,  R.  Co.,  21  Oreg.  4.62, 
28  Pac.  501]. 

If  a  federal  corporation  is  actually  inter- 
ested in  the  controversy  (Washington,  etc., 
R.  Co.  V.  C(Eur  D'Alene  R.,  etc.,  Co.,  160 
U.  S.  77,  16  S.  Ct.  231,  40  L.  ed.  355  [af- 
firming 60  Fed.  981,  9  C.  C.  A.  303].  But  see 
Seattle,  etc.,  R.  Co.  v.  State,  52  Fed.  594 
[distinguishing  Union  Pac.  R.  Co.  v.  Kansas, 
115  U.  S.  1,  5  S.  Ct.  1113,  29  L.  ed.  319]), 
the  joinder  of  another  defendant,  even  if  he 
is  a  receiver  of  the  other,  will  not  prevent 
the  removal  (Texas,  etc.,  R.  Co.  v.  Bloom,  85 
Tex.  279,  20  S.  W.  133;  Washington,  etc., 
R.  Co.  V.  Cceur  D'Alene  R.,  etc.,  Nav.  Co., 
supra;  Martin  v.  St.  Louis  Southwestern  R. 
Co.,  134  Fed.  134;  Lund  v.  Chicago,  etc.,  R. 
Co.,  78  Fed.  385.  Contra,  Hazard  v.  Durant, 
■9  R.  I.  602;  Texas,  etc.,  R.  Co.  v.  Huber,  33 
Tex.  Civ.  App.  75,  75  S.  W.  547;  Scott  v. 
Choctaw,  etc.,  R.  Co.,  112  Fed.  180). 

53a.  In  re  Dunn,  212  U.  S.  374,  29  S.  Ct. 
299. 

54.  See  supra,  IV,  D,  1. 

55.  25  U.  S.  St.  at  L.  436,  c.  866,  §  4 
[U.  S.  Comp.  St.  (1901)  p.  514],  which  pro- 
vides that  for  the  purpose  of  all  suits  by  or 
against  national  banks  they  shall  be  deemed 
citizens  of  the  state  in  which  they  are  re- 
spectiA^ely  located;  that  in  such  cases  the 
circuit  court  shall  have  no  jurisdiction  other 
than  such  as  they  would  have  between  indi- 
vidual citizens  of  the  same  state ;  but  that  the 
provisions  of  this  section  shall  not  affect  the 
jurisdiction  of  the  courts  of  the  United 
States  in  cases  commenced  by  the  United 
States  or  by  the  direction  of  any  officer 
thereof,  or  in  cases  for  winding  up  the  af- 
fairs of  any  such  bank.     And  see  Ex  p. 
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against  the  infringement  of  a  patent  or  copyright,  the  suit  arises  under  the  laws 
of  the  United  States,  although  defendant  does  not  dispute  the  validity  of  the 
patent  or  copyright,  but  rests  his  defense  upon  a  license  or  other  contract  giving 
him  a  right  to  use  the  same,^^  and  although  other  relief  is  prayed,"  except  when 


Jones,  164  U.  S.  691,  17  S.  Ct.  222,  41  L.  ed. 
601 ,  Leather  Manufacturers'  Nat.  Bank  r. 
Cooper,  120  U.  S.  778,  7  S.  Ct.  777,  30  L.  ed. 
816  [affirming  29  Fed.  161] ;  Thomas  h\  D.  0. 
Mills  Nat.  Bank,  106  Fed.  438,  45  C.  C.  A. 
407. 

The  circuit  courts  have  jurisdiction  of  a 

suit  for  the  appointment  of  a  receiver  of  a 
national  bank  (Snohomish  County  Bank  v. 
Puget  Sound  Nat.  Bank,  81  Fed'.  518;  Lake 
Nat.  Bank  v.  Wolfeborough  Sav.  Bank,  78 
Fed.  517,  24  C.  C.  A.  195)  ;  or  suits  against 
the  agents  appointed  by  the  shareholders  of 
national  banks  in  pursuance  of  the  statutes 
of  the  United  States  (International  Trust 
Co.  V.  Weeks,  203  U.  S.  264,  27  S.  Ct.  69, 
51  L.  ed.  224;  Weeks  v.  International  Trust 
Co.,  125  Fed.  370,  60  C.  C.  A.  236  [reversing 
116  Fed.  898];  Guarantee  Co.  of  North 
Dakota  v.  Harway,  104  Fed.  369,  44  C.  C.  A. 
312;  Snohomish  County  v.  Puget  Sound  Nat. 
Bank,  81  Fed.  518),  of  a  suit  to  charge  a, 
national  bank  with  liability  as  a  stock-holder 
in  another  corporation,  where  the  power  of 
defendant  to  hold  such  stock  is  disputed 
(California  Nat.  Bank  v.  Kennedy,  167 
U.  S.  362,  17  S.  Ct.  831,  42  L.  ed.  198),  of 
a  suit  by  a  national  bank  upon  the  bond  of  its 
cashier  conditioned  upon  the  performance  of 
his  duties  "  according  to  the  law  and  the  by- 
laws of  the  bank"  (Walker  v.  Windsor  Nat. 
Bank,  56  Fed.  76,  5  C.  C.  A.  421),  of  a  suit 
by  a  national  bank  against  its  officers  to  re- 
cover the  amount  of  loans  made  in  violation 
of  the  Revised  Statutes  of  the  United  States 
(Abbott  V.  National  Bank  of  Commerce,  20 
Wash.  552,  56  Pac.  376;  National  Bank  of 
Commerce  v.  Wade,  84  Fed.  10),  of  a  suit  by 
a  creditor  to  recover  money  loaned  to  a  na- 
tional bank,  where  it  is  alleged  that  plain- 
tiff was  deceived  and  defrauded  by  a  viola- 
tion of  the  acts  of  congress  (Bailey  v. 
Mosher,  63  Fed.  488,  11  C.  C.  A.  304),  of  a 
suit  by  a  creditor  of  a  national  bank  against 
a  stock-holder  of  the  same  to  enforce  a  statu- 
tory liability  created  by  U.  S.  Rev.  St. 
(1878)  §  5151  (U.  S.  Comp.  St.  (1901)  p. 
3465]  (Wyman  v.  Wallace,  201  U.  S.  230, 
26  S.  Ct.  495,  50  L.  ed.  738),  of  a  sxiit  in 
which  there  is  a  question  as  to  the  validity 
of  tax  on  a  shareholder  in  a  national  bank 
(Richards  v.  Rock  Rapids,  72  Iowa  77,  33 
N.  W.  372),  but  not  where  his  pleading 
makes  no  reference  to  such  statutes  (Stuart 
1?.  Staplehurst  Bank,  57  Nebr.  560,  78  N.  W. 
298 ) ,  of  a  suit  by  a  depositor  for  false  repre- 
sentations in  advertisements,  statements,  and 
reports  (Prescott  v.  Haughey,  65  Fed.  653). 

56.  Excelsior  Wooden  Pipe  Co.  v.  Pacific 
Bridge  Co.,  185  U.  S.  282,  22  S.  Ct.  681, 
46  L.  ed.  910  [reversing  109  Fed.  497,  48 
C.  C.  A.  349] ;  White  Rankin,  144  U.  S. 
628,  12  S.  Ct.  768,  36  L.  ed.  569;  Victor 


Talking  Maeh.  Co.  v.  The  Fair,  123  Fed.  424, 
61  C.  C.  A.  58;  Atherton  Mach.  Co.  v.  At- 
wood-Morrison  Co.,  102  Fed.  949,  43  C.  C.  A. 
72  [reversing  99  Fed.  113];  Young  Reversible 
Lock-Nut  Co.  V.  Young  Loek-Nut  Co.,  72  Fed. 
62;  Dunham  v.  Bent,  72  Fed.  60;  Moyes  v. 
Stirling  Co.,  71  Fed.  433;  Elgin  Wind  Power, 
etc.,  Co.  V.  Nichols,  65  Fed.  215,  12  C.  C.  A. 
578;  Walter  A.  Wood  Harvester  Co.  v.  Min- 
neapolis-Easterly Harvester  Co.,  61  Fed.  256. 
But  see  Holt  v.  Silver,  169  Mass.  435,  48 
N.  E.  837;  McMullen  v.  Bowers,  102  Fed. 
494,  42  C.  C.  A.  470;  Silver  v.  Holt,  84  Fed. 
809. 

Illustrations. — A  dispute  as  to  the  as- 
signability of  a  license  to  use  a  patent  arises 
under  the  laws  of  the  United  States.  Walter 
A.  Wood  Harvester  Co.  v.  Minneapolis-East- 
erly Harvester  Co.,  61  Fed.  256.  But  suits 
to  determine  the  title  to  a  patent  which  are 
not  founded  upon  U.  S.  Rev.  St.  (1878) 
§  4915  [U.  S.  Comp.  St.  (1901)  p.  3392] 
(Bernardin  v.  Northall,  77  Fed.  849)  do  not 
arise  under  the  laws  of  the  United  States 
(Montgomery  Palace  Stock-Car  Co.  v,  St. 
Stable-Car  Line,  43  Fed.  329 ) .  Suits  to  com- 
pel the  assignment  of  a  patent  (Merrill  v. 
Miller,  28  Mont.  134,  72  Pac.  423;  Pliable 
Shoe  Co.  V.  Bryant,  81  Fed.  521 ;  American 
Solid  Leather  Button  Co.  v.  Empire  State 
Nail  Co.,  47  Fed.  741)  or  copyright  (Hoyt 
V.  Bates,  81  Fed.  641),  and  to  enforce  by  a 
judgment  for  royalties  (Rhodes  v.  Ashurst, 
176  111.  351,  -52  N.  E.  118  [affirming  71  111. 
App.  242];  Felix  v.  Scharnweber,  125  U.  S. 
54,  8  S.  Ct.  759,  31  L.  ed.  687;  Dale  Title 
Mfg.  Co.  V.  Hvatt,  125  U.  S.  46,  8  S.  Ct.  756, 
31  L.  ed.  683;  Albright  v.  Teas,  106  U.  S. 
613,  1  S.  Ct.  550,  27  L.  ed.  295.  But  see  St. 
Paul  Plow  Works  v.  Starling,  127  U.  S.  376, 
8  S.  Ct.  1327,  32  L.  ed.  251)  or  otherwise 
(Marsh  v.  Nichols,  140  U.  S.  344,  11  S.  Ct. 
798,  35  L.  ed.  413.  See  Beavers  v.  Spinks, 
77  Miss.  346,  26  So.  930;  Pratt  V.  Paris 
Gaslight,  etc.,  Co.,  168  U.  S.  255,  18  S.  Ct. 
62,  42  L.  ed.  45'8),  or  to  set  aside  (Wade  v. 
Lawdier,  165  U.  S.  624,  17  S.  Ct.  425,  41 
L.  ed.  851;  Hartell  v.  Tilghman,  99  U.  S. 
547,  -25  L.  ed.  357;  Wilson  v.  Sanford,  10 
How.  (U.  S.)  99.  13  L.  ed.  344;  Celv  v. 
Griffin,  113  Fed.  981;  Kurtz  r.  Straus,"  106 
Ffd.  414,  45  C.  C.  A.  366;  McMullen  r. 
Bowers,  102  Fed.  494,  42  C.  C.  A.  470:  Kurtz 
•V.  Strauss,  100  Fed.  800;  Standard  Dental 
Mfg.  Co.  V.  National  Tooth  Co..  95  Fed.  291), 
a  contract  for  the  use  of  a  patent  or  copy- 
right, such  as  a  license,  at  least  where  the 
validity  of  the  patents  and  copyrights  is  not 
disputed,  and  there  is  no  prayer  for  an  in- 
junction against  .infringement,  do  not  arise 
undpr  the  laws  of  the  United  States. 

57.  Harrington  v.  Atlantic,  etc.,  Tel.  Co., 
143  Fed.  329. 
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the  complaint  or  defendant's  answer  clearly  shows  that  the  suit  is  in  reality  brought 
to  enforce  a  contract. 

F.  Trade-Mark  Cases.  A  suit  to  enjoin  the  imitation  of  a  trade-mark  does 
not  arise  under  the  laws  of  the  United  States,  unless  the  bill  shows  that  the  trade- 
mark is  duly  registered,  and  that  it  is  used  on  goods  intended  to  be  transported 
to  a  foreign  country  or  to  be  used  in  lawful  trade  with  an  Indian  tribe.^^ 

G.  Land  and  Mining  Cases.  Where  plaintiff's  pleading  shows  that  the 
decision  of  the  case  depends  upon  the  construction  of  the  land  or  mining  laws, 
the  suit  arises  under  the  laws  of  the  United  States;  and  if  the  matter  in  dispute 
exceeds  the  jurisdictional  amount,  a  circuit  court  of  the  United  States  may  take 
jurisdiction  of  the  same,  either  originally,®^  or  upon  removal.®^    It  seems  that 


58.  Excelsior  Wooden  Pipe  Co.  v.  Pacific 
Bridge  Co.,  185  U.  S.  282,  22  S.  Ct.  681,  46 
L.  ed.  910;  Pratt  v.  Paris  Gaslight,  etc.,  Co., 
168  U.  S.  255,  18  S.  Ct.  62,  42  L.  ed.  458. 
And  see  Herzog  v.  Heyman,  L5i  N.  Y.  587, 
45  N.  E.  1127,  56  Am.  St.  Rep.  646  [affirm- 
ing 8  Misc.  27,  28  N.  Y.  Suppl.  74]. 

59.  Ryder  v.  Holt,  128  U.  S.  525,  9  S.  Ct. 
145,  32  L.  ed.  529;  U.  S.  v.  Steffens,  100 
U.  S.  82,  25  L.  ed.  550;  Allen  B.  Wrisley  Co. 
V.  George  E.  Rouse  Soap  Co.,  90  Fed.  5,  32 
C.  C.  A.  496  [affirming  87  Fed.  589]. 

A  suit  to  restrain  unfair  competition  and 
trade,  where  the  complainant  seeks  no  pro- 
tection for  a  registered  trade-mark,  does  not 
present  a  federal  question.  A.  Leschen,  etc., 
Rope  Co.  V.  Broderick,  etc.,  Rope  Co.,  134 
Fed.  571,  67  C.  C.  A.  418;  Illinois  Watch- 
Gase  Co,  v.  Elgin  Nat.  Watch  Co.,  94  Fed. 
667,  35  C.  C.  A.  237  [affirmed  in  179  U.  S. 
665,  21  S.  Ct.  270,  45  L.  ed.  365];  Allen  B. 
Wrisley  Co.  v.  George  E.  Rouse  Soap  Co.,  90 
Fed.  5,  32  0.  C.  A.  496  [affirming  87  Fed. 
589];  Burt  v.  Smith,  71  Fed.  161,  17  C.  C.  A. 
573. 

Where  the  requisite  difference  of  citizen- 
ship exists,  the  circuit  court  may  take  Juris- 
diction, either  originally  or  upon  removal, 
of  a  bill  to  enjoin  the  infringement  of  any 
trade-mark,  whether  registered  or  not. 
Edison  v.  Thomas  A.  Edison,  Jr.,  Chemical 
Co.,  128  Fed.  1013. 

60.  Northern  Pac.  R.  Co.  v.  Soderberg, 
188  U.  S.  526,  23  S.  Ct.  365,  47  L.  ed.  575 
[affirming  104  Fed.  425,  43  C.  C.  A.  620]; 
Florida  Cent.,  etc.,  R.  Co.  v.  Bell,  176  U.  S. 
321,  20  S.  Ct.  399,  44  L.  ed.  486;  Nevada 
Sierra  Oil  Co.  v.  Miller,  97  Fed.  681;  Links- 
wiler  V.  Schneider,  95  Fed.  203;  Florida 
Cent.,  etc.,  R.  Co.  v.  Bell,  87  Fed.  369,  31 
C.  C.  A.  9 ;  Gillis  v.  Downey,  85  Fed.  483,  29 
C.  C.  A.  286 ;  Evans  v.  Durango  Land,  etc., 
Co.,  80  Fed.  433,  25  C.  C.  A.  531;  Pierce  v. 
Molliken,  78  Fed.  196;  Jones  V.  Florida,  etc., 
R.  Co.,  41  Fed.  70;  Chessman  v.  Shreeve,  37 
Fed.  36. 

61.  Spokane  Falls,  etc.,  R.  Co.  v.  Ziegler, 
167  U.  S.  65,  17  S.  Ct.  728,  42  L.  ed.  79; 
Mitchell  V.  Smale,  140  U.  S.  406,  11  S.  Ct. 
819,  840,  35  L.  ed.  442;  McCune  v.  Essig, 
118  Fed.  273  [affirmed  in  122  Fed.  58«,  59 
C.  C.  A.  429]  ;  Southern  Pac.  R.  Co.  v.  Town- 
send,  62  Fed.  161;  Walker  v,  Richards,  55 
Fed.  129;  Dunton  v.  Muth,  45  Fed.  390; 
Miller  v.  Wattier,  24  Fed.  49. 
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Illustrations. — An  action  of  ejectment 
(Bonin  V,  Gulf  Co.,  198  U.  S.  115,  25  S.  Ct. 
608,  49  L.  ed.  970;  Washington  v.  Island 
Lime  Co.,  117  Fed.  777;  Los  Angeles  Farm- 
ing, etc.,  Co.  V.  Hoff,  48  Fed.  340),  of  tres- 
pass (Peabody  Gold-Min.  Co.  v.  Gold  Hill 
Min.  Co.,  97  Fed.  657;  Argonaut  Min.  Co.  v, 
Kennedy  Min.,  etc.,  Co.,  84  Fed.  1;  In  re 
Helena,  etc..  Smelting,  etc.,  Co.,  48  Fed.  609), 
or  a  bill  to  quiet  title  (Hoadley  v.  San  Fran- 
cisco, 94  U.  S.  4,  24  L.  ed.  34),  where  plain- 
tiff rests  his  title  upon  a  land  or  mining  pat- 
ent of  the  United  States,  the  validity  of  which 
defendant  does  not  dispute,  does  not  so  arise. 
Nor  does  a  suit  to  set  aside  a  land  patent 
solely  on  account  of  fraud  (Holland  V.  Hyde, 
41  Fed.  897.  Contra,  Gates  v.  Producers',  etc., 
Oil  Co.,  96  Fed.  7 )  ;  a  suit  by  a  homestead 
entryman  to  secure  his  protection  while  mak- 
ing the  improvements  required  by  the  acts 
of  congress  from  interference  by  parties  who 
claim  the  land  under  the  Town  Site  Act,  but 
whose  claims  have  been  rejected  by  the  sec- 
retary of  the  interior  (Shoshone  Min.  Co.  V. 
Rutter,  177  U.  S.  505,  20  S.  Ct.  726,  44  L.  ed. 
864;  Blackburn  v.  Portland  Gold-Min.  Co., 
175  U.  S.  571,  20  S.  Ct.  222,  44  L.  ed.  296; 
King  V.  Lawison,  84  Fed.  209;  Butler  v. 
Shafer,  67  Fed.  161.  But  see  Jones  v. 
Florida,  etc.,  R.  Co.,  41  Fed.  70)  ;  nor  a  suit 
in  support  of  an  adverse  claim  to  a  land 
or  mining  patent  under  U.  S.  Rev.  St. 
(1878)  §  2326  [U.  S.  Comp.  St.  (1901)  p. 
1430],  unless  its  decision  turns  upon  a  dis- 
put-ed  construction  of  the  federal  constitu- 
tion, a  treaty,  or  a  federal  statute  (Shoshone 
Min.  Co.  V.  Rutter,  supra;  Blackburn  v.  Port- 
land Gold  Min.  Co.,  supra;  Larned  V.  Jen- 
kins, 109  Fed.  100,  48  C.  C.  A.  252).  The 
questions  of  fact:  As  to  what  is  a  "  vein,'^ 
"  lode,"  or  "  ledge  "  ( Blackburn  v.  Portland 
Gold  Min.  Co.,  supra;  Colorado  Cent.  Consol. 
Min.  Co.  V.  Turck,  150  U.  S.  138,  14  S.  Ct. 
35,  37  L.  ed.  1030;  Montana  Ore-Purchasing 
Co.  V.  Boston,  etc..  Copper,  etc.,  Min.  Co.,  85 
Fed.  867,  29  C.  C.  A.  462 )  ;  Blue  Bird  Min. 
Co.  V.  Largey,  49  Fed.  289 )  ;  as  to  what  is 
the  top  or  apex  of  a  vein  or  lode  within  the 
meaning  of  U.  S.  Rev.  St.  (1878)  §§  2320, 
2322,  2325  (Blackburn  v.  Portland  Gold  Min. 
Co.,  supra;  Colorado  Cent.  Consol.  Min.  Co.  v.. 
Turck,  supra;  Blue  Bird  Min.  Co.  v.  Largey, 
supra)  ;  and  as  to  what  are  the  boundaries 
mentioned  in  a  mining  patent  or  land  grant 
(Robinson  V.  Anderson,  121  U.  S.  522,  7  S.  Ct. 
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this  is  always  the  case,  where  the  complaint  shows  that  the  validity  of  a  land  or 
mining  patent  is  in  dispute.*'^ 

H.  Cases  Arising  Under  Laws  Relating  to  Navigable  Waters.  Cases 
arise  under  the  constitution  and  laws  of  the  United  States^  where  plaintiff  by  his 
complaint  asserts  a  right  under  the  federal  constitution  and  certain  acts  of  congress, 
to  maintain  a  dock  on  a  navigable  stream;  where  a  suit  is  brought  to  enjoin  an 
obstruction  upon  a  navigable  stream,  such  as  a  bridge  or  a  log  boom,^^  and 
plaintiff  claims  that  the  same  is  forbidden  by  an  act  of  congress/^  or  by  a  federal 
official  acting  under  lawful  authority;  ®^  or  where  the  court  takes  judicial  notice 
of  an  act  of  congress  under  which  defendant  contends  that  such  an  obstruction  is 
authorized;  and  where  plaintiff  claims  the  right  to  accretions  along  a  river  front 
under  letters  patent  of  the  United  States,  issued  in  pursuance  of  an  act  of  congress, 
and  the  construction  of  the  act  under  which  the  patent  was  issued,  is  in  question. 

L  Suits  on  Judicial  and  Official  Bonds.    Actions  upon  bonds  required 
by  the  orders  of  the  federal  courts,  such  as  supersedeas  bonds, injunction  bonds, 
bonds  in  support  of  attachments  by  the  federal  courts, '^^  receivers'  bonds,  and 


1011,  30  L.  ed.  1021 ;  Joy  V.  St.  Louis,  122  Fed. 
5'24;  Los  Angeles  Farming,  etc.,  Co.  v.  Hoff, 
48  Fed.  340.  Contra,  Green  v.  Valley,  101 
Fed.  882 )  ;  the  boundaries  of  a  state,  as  pre- 
scribed by  the  act  of  congress  admitting  it 
to  the  Union  (Moore  v.  McGuire,  205  U.  S. 
214,  27  S.  Ct.  483,  51  L.  ed.  776),  as  to  the 
priority  of  the  location  (Peabody  Gold-Min. 
Co.  V.  Gold  Hill  Min.  Co.,  97  Fed.  657; 
Dewey  Min.  Co.  v.  Miller,  96  Fed.  1;  Wise 
V.  Nixon,  76  Fed.  3.  Contra,  Nevada  Sierra 
Oil  Co.  V.  Miller,  97  Fed.  681)  do  not  involve 
federal  questions.  Questions  as  to  what  are 
the  rights  recognized  by  the  local  laws,  rules, 
regulations,  customs,  and  decisions,  which 
the  statutes  of  the  United  States  direct  shall 
be  enforced,  do  not  arise  under  the  constitu- 
tion and  laws  of  the  United  States.  Telluride 
Power  Transmission  Co.  v.  Rio  Grande,  etc., 
R.  Co.,  175  U.  S.  639,  20  S.  Ct.  245,  44  L.  ed. 
305  [affirming  16  Utah  125,  51  Pac.  146]; 
Trafton  v.  Nougues,  24  Fed.  Cas.  No.  14,134, 
4  Sawy.  178.  An  allegation  in  a  declaration 
of  ejectment  that  plaintiff  was  ousted  in  vio- 
lation of  a  specified  treaty,  and  of  the  fifth 
amendment  to  the  federal  constitution,  is 
insufficient  to  support  the  jurisdiction.  Fil- 
hiol  V.  Maurice,  185  U.  S.  108,  22  S.  Ct.  560, 
40  L.  ed.  827.  But  where  the  complaint 
charges  a  continuing  trespass,  demanding  a 
iump  sum  as  damages,  plaintiff  claiming  un- 
der a  series  of  titles  to  the  same  land,  the 
adjudication  of  one  of  which  alone  involved 
a  federal  question,  the  whole  case  may  be  re- 
moved. Evans  v.  Durango  Land,  etc.,  Co., 
80  Fed.  433,  25  C.  C.  A.  531.  And  where  the 
complaint  shows  that  the  controversy  arises 
under  the  land  laws  of  the  United  States,  a 
court  of  equity  may  entertain  and  determine 
all  incidental  questions  between  the  respec- 
tive parties  arising  out  of  their  conflicting 
claims,  and  may  grant  an  injunction  or  ap- 
point a  receiver,  where  such  a  course  is 
proper.  Nevada  Sierra  Oil  Co.  v.  Miller, 
97  Fed.  681. 

62.  Florida  Cent.,  etc.,  R.  Co.  v.  Bell,  176 
U.  S.  3^1,  20  S.  Ct.  399,  44  L.  ed.  486; 
Mitchell  V.  Smale,  140  U.  S.  406,  11  S.  Ct. 
819,  840,  35  L.  ed.  442;  McCune  v.  Essig,  122 


Fed.  588,  59  C.  C.  A.  429  [affirming  118  Fed. 
273];  Pierce  v.  Molliken,  78  Fed.  196. 

63.  Kenyon  v.  Squire,  1  Wash.  9,  24  Pac. 
28;  Calumet  Grain,  etc.,  Co.  v.  Chicago,  188 
U.  S.  431,  23  S.  Ct.  477,  47  L.  ed.  532;  Ctim- 
mings  V.  Chicago,  188  U.  S.  410,  23  S.  Ct. 
472,  47  L.  ed.  525. 

Defendants  cannot  obtain  a  writ  of  error 
to  review  a  judgment  of  a  state  court  grant- 
ing an  injunction  against  their  interference 
with  plaintiff's  possession  of  lands  claimed  in 
the  complaint  under  an  act  of  congress,  when 
the  defense  was  that  they  had  acquired  by 
priority  of  possession  rights  to  the  use  of  the 
water  which  had  vested  and  accrued,  were 
recognized  and  acknowledged  by  the  local 
customs,  laws,  and  decisions  as  provided  in 
section  2339  of  the  Revised  Statutes  of  the 
United  States.  Telluride  Power  Transmission 
Co.  V.  Rio  Grande  Western  R.  Co.,  175  U.  S. 
639,  20  S.  Ct.  245,  44  L.  ed.  305  [affirming 
16  Utah  125,  51  Pac.  146] ;  In  re  Helena,  etc., 
Smelting,  etc.,  Co.,  48  Fed.  609. 

64.  New  Orleans,  etc.,  R.  Co.  v.  Mississippi, 
102  U.  S.  135,  26  L.  ed.  96;  E.  A.  Chatfield 
Co.  V.  New  Haven,  110  Fed.  788. 

65.  U.  S.  V.  Bellingham  Bay  Boom  Co., 
176  U.  S.  211,  20  S.  Ct.  343,  44  L.  ed.  437 
[reversing  81  Fed.  658,  26  C.  C.  A.  547]. 

66.  U.  S.  v.  Bellingham  Bay  Boom  Co., 
176  U.  S.  211,  20  S.  Ct.  343,  44  L.  ed.  437 
[reversing  81  Fed.  658,  26  C.  C.  A.  547], 
where  the  statute  permitted  such  a  suit,  when 
the  obstruction  was  not  affirmatively  author- 
ized by  law,  whether  state  or  federal,  and  the 
only  question  for  consideration  was  whether 
the  obstruction  was  authorized  by  a  state 
statute. 

67.  E.  A.  Chatfield  Co.  v.  New  Haven,  110 
Fed.  788. 

68.  New  Orleans,  etc..  R.  Co.  v.  IVIississippi, 
102  U.  S.  135,  2'6  L.  ed.  96. 

69.  King  r.  St.  Louis,  98  Fed.  641. 

70.  Crane  r.  Bucklev,  105  Fed.  401. 

71.  Leslie  v.  BroWn,  90  Fed.  171,  32 
C.  C.  A.  556;  Lainb  i:  Ewing,  54  Fed.  269. 

72.  Files  V.  Davis.  118  Fed.  465. 

73.  U.  S.  V.  Douglas,  113  N.  C.  190,  18 
S.  E.  202. 

pv,  I] 


1248    [34  Cyc] 


REMO  YAL  OF  OA  USES 


suits  upon  the  bonds  of  deputy  collectors/*  United  States  marshals/^  cashiers  of 
national  banks/®  clerks  of  federal  courts/^  and  other  federal  officers/^  arise  under 
the  laws  of  the  United  States. 

J.  Suits  By  and  Against  Officers  of  the  United  States.  Suits  brought 
by  officers  of  the  United  States  in  the  exercise  of  their  official  functions  arise 
under  the  laws  of  the  United  States  and  are  removable.  "^^  Suits  against  officers 
of  the  United  States  for  acts  done  by  virtue  of  or  under  color  of  their  office  arise 
under  the  laws  of  the  United  States  and  may  be  removed. 

K.  Suits  By  and  Against  Receivers  —  l.  Receivers  of  National  Banks. 
A  suit  by  the  receiver  of  a  national  bank  appointed  by  the  controller  of  the  cur- 
rency arises  under  the  laws  of  the  United  States  and  may  be  removed  by  defendant 


74.  Crawford  v.  Johnson,  6  Fed.  Cas.  No. 
3,369,  Deady  457 ;  Orner  v.  Saunders,  18  Fed. 
Cas.  No.  10,584,  3  IDill.  284,  1  N.  Y.  Wkly. 
Dig.  383, 

75.  Bachrack  v.  Norton,  132  U.  S.  337, 
10  S.  Ct.  106,  33  L.  ed.  377;  Feibelman  v. 
Packard,  109  U.  S.  421,  3  S.  Ct.  289,  27  L.  ed. 
984 ;  McKee  v.  Brooks,  64  Tex.  255 ;  Lawrence 
V.  Norton,  13  Fed.  1,  4  Woods  383.  Contra, 
Phillips  V.  Edelstein,  2  Tex.  App.  Civ.  Cas. 
§  449. 

76.  Walker  v.  Windsor  Nat.  Bank,  56  Fed. 

76,  5  C.  C.  A.  421. 

77.  Howard  v.  U.  S.,  184  U.  S.  676,  22 
S.  Ct.  543,  46  L.  ed.  754  [affirming  102  Fed. 

77,  42  C.  C.  A.  169]. 

78.  U.  S.  V.  Belknap,  73  Fed.  19. 

Suits  by  materialmen  upon  the  bonds  of 
contractors  with  the  federal  government  do 
not  arise  under  the  constitution  and  laws  of 
the  United  States.  Burrell  v.  U.  S.,  147  Fed. 
44,  77  C.  C.  A.  308;  U.  S.  v.  Barrett,  135 
Fed.  189;  U.  S.  v.  O'Brien,  120  Fed.  446; 
U.  S.  V.  Sheridan,  119  Fed.  236;  U.  S.  v. 
Henderlong,  102  Fed.  2.  Contra,  U.  S.  V. 
Churchyard,  132  Fed.  82. 

Trustee  in  bankruptcy. —  The  district  court 
of  the  United  States  has  jurisdiction  of  a 
suit  brought  by  a  trustee  in  bankruptcy  to 
enforce  the  bond  of  his  predecessor.  U.  S.  v. 
Union  Surety,  etc.,  Co.,  118  Fed.  482. 

79.  Johnson  v.  Rankin,  (Tex.  Civ.  App. 
1906)  95  S.  W.  665.  But  see  Setzer  v.  Doug- 
lass, 91  N.  C.  426,  holding  that  an  action 
by  a  United  States  marshal  against  his 
deputy,  to  recover  according  to  contract  a 
part  of  fees  collected,  is  not  removable. 

80.  Auten  v.  U.  S.  National  Bank,  174 
U.  S.  125,  19  S.  Ct.  628,  43  L.  ed.  920; 
Sonnentheil  v.  Christian  Moerlein  Brewing 
Co.,  172  U.  S.  401,  19  S.  Ct.  233,  43  L.  ed. 
492;  Beck  v.  Perkins,  139  U.  S.  628,  11  S. 
Ct.  677,  35  L.  ed.  314;  Cleveland,  etc.,  R. 
Co.  V.  McClung,  119  U.  S.  454,  7  S.  Ct.  262, 
30  L.  ed.  465  [affirming  15  Fed.  905]  ;  Bryant 
Bros.  Co.  V.  Robinson,  149  Fed.  321,  79  C.  C. 
A.  259;  Woods  v.  Root,  123  Fed.  402,  59 
C.  C.  A.  206;  Eighmy  v.  Boucher,  83  Fed. 
855;  Gallatin  v.  Sherman,  77  Fed.  337; 
Wood  V.  Drake,  70  Fed.  881;  Drake  v.  Paul- 
hamus,  66  Fed.  8'95',  14  C.  C.  A.  162;  Front 
St.  Cable  R.  Co.  v.  Drake,  65  Fed.  539; 
Ellis  V.  Norton.  16  Fed.  4,  4  Woods  399; 
Van  Zandt  v.  Maxwell,  28  Fed.  Cas.  No. 
16,884,  2  Blatchf.  421;  Warner  v.  Fowler, 
29  Fed.  Cas.  No.  17,182,  4  Blatchf.  311. 


Illustrations. — A  suit  against  a  marshal  of 
the  United  States  for  an  abuse  of  federal 
process  against  defendant  to  the  writ  (Wood 
V.  Drake,  70  Fed.  881;  Front  St.  Cable  R. 
Co.  V.  Drake,  65  Fed.  539),  or  for  levying 
under  a  writ  upon  property  claimed  by  a 
stranger  to  the  suit,  but  which  the  marshal 
claims  belonged  to  defendant  to  the  writ 
(Sonnentheil  v.  Christian  Moerlein  Brewing 
Co.,  172  U.  S.  401,  19  S.  Ct.  233,  43  L.  ed. 
492;  Bock  V.  Perkins.  139  U.  S.  628,  11  S. 
Ct.  677,  35  L.  ed.  314  [affirming  28  Fed. 
123]  ;  Drake  v.  Paulhamus,  66  Fed.  895,  14 
C.  C.  A.  162;  Ellis  v.  Norton,  16  Fed.  4, 
4  Woods  399 ) ,  arises  under  the  laws  of  the 
United  States,  and,  when  plaintiff's  initial 
pleading  shows  that  defendant's  acts,  of 
which  complaint  is  made,  were  done  in  his 
official  capacity  (Walker  v.  Coleman,  55  Kan. 
381,  40  Pac.  640,  49  Am.  St.  Rep.  254; 
Rothschild  v.  Matthews,  22  Fed.  6.  But  see 
Howard  v.  Stewart,  34  Nebr,  765,  52  N.  W. 
714;  Wood  V.  Drake,  70  Fed.  881;  Ellis  i\ 
Norton,  16  Fed.  4,  4  Woods  399)  is  remov- 
able. And  an  action  against  private  individ- 
uals for  wrongfully  causing  a  United  States 
marshal  to  levy  execution  on  plaintiff's  chat- 
tels is  a  case  arising  under  the  laws  of  the 
United  States  and  may  be  removed.  Hurst 
V.  Cobb,  61  Fed.  1.  So  a  suit  may  be  re- 
moved, which  is  brought  to  enjoin  the  post- 
master-general from  forbidding  the  transmis- 
sion of  a  magazine  through  the  mails  as  sec- 
ond class  matter.  Lewis  Pub.  Co.  v.  Wyman, 
152  Fed.  200.  But  a  suit  against  a  marshal 
for  a  levy  upon  goods  which  he  does  not 
claim  to  be  the  property  of  the  person  named 
in  the  writ  does  not,  and  is  not  removable. 
McKee  v.  Coffin,  66  Tex.  304,  1  S.  W.  276; 
Buck  V.  Colbath,  3  Wall.  (U.  S.)  334,  18 
L.  ed.  257;  Kelsey  v.  Dallon,  14  Fed.  Cas. 
No.  7,678.  And  see  for  a  somewhat  similar 
holding  Upham  v.  Scoville,  40  Ark.  170.  The 
fact  that  a  private  individual  is  made  a  co- 
defendant  with  the  marshal  in  the  suit  does 
not  divest  the  court  of  jurisdiction.  Sonnen- 
theil V.  Christian  Moerlein  Brewing  Co., 
172  U.  S.  401,  19  S.  Ct.  233,  43  L.  ed.  492. 
But  see  St.  Luke's  Church  v.  Sowles,  51 
Fed.  609. 

As  to  suits  against  receivers  of  national 
banks  and  receivers  appointed  by  the  federal 
courts  see  infra,  TV,  K. 

As  to  suits  against  revenue  officers  and 
officers  of  either  house  of  congress  see  supra^ 
II,  A,  4,  5. 
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when  it  involves  the  jurisdictional  amount. A  suit  against  a  receiver  of  a  national 
bank  similarly  appointed  arises  under  the  laws  of  the  United  States  and  may 
be  removed/^  if  the  matter  in  dispute  exceeds  the  statutory  limit. 

2.  Receivers  Appointed  by  Federal  Courts.  Where  either  party  to  a  suit  is 
the  receiver  of  a  corporation  created  by  an  act  of  congress^  the  suit  arises  under 
the  laws  of  the  United  States. 

L.  Suits  By  and  Against  Trustees  in  Bankruptcy.^^  In  a  suit  between 
the  trustee  of  a  bankrupt  and  another,  when  the  requisite  difference  of  citizenship 
exists  between  the  bankrupt  and  such  other  party,  and  the  matter  in  dispute 
exceeds  the  jurisdictional  amount,  the  suit  may  be  removed  by  defendant  whether 
the  suit  is  brought  by     or  against     the  trustee. 

M.  Suits  Arising  Out  of  Litigation  in  Federal  Courts.    Cases,  growing 


81.  Johnson  v.  Rankin,  (Tex.  Civ.  App. 
1906)  95  S.  W.  G65.  See  McCartney  v.  Earle, 
115  Fed.  402,  53  C.  C.  A.  392;  Thompson  v. 
German  Ins.  Co.,  76  Fed.  892;  Short  v.  Hep- 
burn, 75  Fed.  113,  21  C.  C.  A.  252;  Fisher 
V.  Yoder,  53  Fed.  565 ;  Yardley  v.  Dickson, 
47  Fed.  835;  Stephens  v.  Bernays,  44  Fed. 
642;  McConville  v.  Gilmour,  36  Fed.  277, 
1  L.  R.  A.  498;  Armstrong  v.  Trautman, 
36  Fed.  275 ;  Armstrong  v.  Ettlesohn,  36  Fed. 
209. 

82.  Gilbert  v.  McNulta,  96  Fed.  83;  Au- 
burn Sav.  Bank  v.  Hayes,  61  Fed.  911;  Hot 
Springs  Independent  School  Dist.  No.  10  v. 
Hot  Springs  First  Nat.  Bank,  61  Fed.  417. 
See  Auten  v.  U.  S.  National  Bank,  174  U.  S. 
125,  19  S.  Ct.  628,  43  L.  ed.  920;  Merrill  v. 
Jacksonville  Nat.  Bank,  173  U.  S.  131,  19 
S.  Ct.  360,  43  L.  ed.  640;  McDonald  v. 
Nebraska,  101  Fed.  171,  41  C.  C.  A.  278; 
Bartley  v.  Hayden,  74  Fed.  913;  Witters  v. 
Sowles,  42  Fed.  701.  Contra,  Tehan  v.  Au- 
burn First  Nat.  Bank,  39  Fed.  577;  Bird  v. 
Cockrem,  3  Fed.  Cas.  No.  1,429,  2  Woods 
32. 

A  receiver  cannot  intervene  and  remove  a 
suit  instituted  against  the  bank  before  his 
appointment,  unless  the  bank  might  have  re- 
moved the  case.  Speckart  v.  German  Nat. 
Bank,  98  Fed.  151,  38  C.  C.  A.  682  [reversing 
85  Fed.  12];  Wichita  Nat.  Bank  v.  Smith, 
72  Fed.  568,  19  C.  C.  A.  42  [affirmed  in 
18  S.  Ct.  946,  42  L.  ed.  1214]. 

A  bill  against  a  receiver  of  a  national  bank 
and  an  executor  to  recover  a  legacy,  where 
some  of  the  decedent's  assets  were  deposited 
in  the  bank,  was  dismissed  at  circuit  as  not 
arising  under  the  laws  of  the  United  States. 
St.  Luke's  Church  v.  Sowles,  51  Fed.  609. 

83.  Follett  V.  Tillinghast,  82  Fed.  241. 

84.  Texas,  etc.,  R.  Co.  v.  Cox,  145  U.  S. 
593,  12  S.  Ct.  905,  36  L.  ed.  829. 

Cause  of  action  arising  before  appointment. 
—  A  suit  by  a  receiver  appointed  by  a  fed- 
eral court,  which  is  brought  to  enforce  a 
cause  of  action  vested  before  his  appointment 
in  the  corporation  wh.icii  he  represents,  does 
not  ordinarily  arise  under  the  laws  of  the 
United  States,  and  consequently  cannot  be 
removed  where  the  requisite  difference  of 
citizenship  does  not  exist.  Pope  v.  Louis- 
ville, etc.,  R.  Co.,  173  U.  S.  573,  19  S.  Ct. 
500,  43  L.  ed.  814;  Pepper  v.  Rogers,  128 
Fed.  987. 

[79] 


Where  the  validity  of  the  order  or  decree 
of  a  federal  court  appointing  a  receiver,  or 
the  construction  of  such  an  order  or  decree, 
is  in  question,  the  suit  arises  under  the  laws 
of  the  United  States,  whether  the  receiver 
is  a  plaintiff  (Pope  v.  Louisville,  etc.,  R.  Co., 
173  U.  S.  573,  581,  19  S.  Ct.  500,  43  L.  ed. 
814),  or  defendant  (State  v.  Frost,  113  Wis. 
623,  88  N.  W.  912,  89  N.  W.  915;  Shinney 
V.  North  American  Sav.,  etc.,  Co.,  97  Fed. 
9;  Van  Wert  County  v.  Peirce,  90  Fed.  764), 

A  suit  against  a  receiver  appointed  by  a 
federal  court  to  recover  damages  for  his 
negligence  or  that  of  his  employees  does  not 
arise  under  the  laws  of  the  United  States. 
Chesapealce,  etc.,  R.  Co.  v.  Smith,  42  S.  W. 
538,  19  Kv.  L.  Rep.  1826 ;  Gableman  v.  Peoria, 
etc.,  R.  Co.,  179  U.  S.  335,  21  S.  Ct.  171, 
45  L.  ed.  220;  Pope  v.  Louisville,  etc.,  R. 
Co.,  173  U.  S.  573,  19  S.  Ct.  500,  43  L.  ed. 
814;  Bausman  v.  Dixon,  173  U.  S.  113,  19 
S.  Ct.  316,  43  L.  ed.  633;  Gableman  v. 
Peoria,  etc.,  R.  Co.,  101  Fed.  1,  41  C.  C.  A. 
160;  Pitkin  v.  Cowen,  91  Fed.  599;  Ray  v. 
Peirce,  81  Fed.  881. 

The  court  will  take  judicial  notice  of  the 
fact  that  a  defendant  is  a  receiver,  although 
there  is  no  allegation  to  that  effect  in  plain- 
tiff's pleading.    Pitkin  v.  Cowen,  91  Fed.  599. 

The  joinder  of  other  defendants  with  a 
receiver  will  not  deprive  him  of  a  right  of 
removal,  to  which  he  would  have  been  en- 
titled had  he  been  sued  alone.  Landers  v. 
Felton,  73  Fed.  311.  Contra,  Rupp  v.  Wheel- 
ing, etc.,  R.  Co.,  121  Fed.  825,  58  C.  C.  A. 
161;  Marrs  v.  Felton,  102  Fed.  775;  Schear- 
man  v.  Trumbell,  75  Fed.  33. 

85.  The  Bankruptcy  Law  provides:  That 
"  the  United  States  circuit  courts  shall  have 
jurisdiction  of  all  controversies  at  law  and 
in  equity,  as  distinguished  from  proceedings 
in  bankruptcy,  between  trustees  as  such  and 
adverse  claimants  concerning  the  property  ac- 
quired or  claimed  by  the  trustees,  in  the 
same  manner  and  to  tlie  same  extent  only  as 
though  bankruptcy  proceedings  had  not  been 
instituted  and  such  controversies  had  been 
between  the  bankrupts  and  such  adverse 
claimants."  30  U.  S.  St.  at  L.  552,  c.  541, 
§  23  [U.  S.  Comp.  St.  (1901)  p.  3431]. 

86.  Corbitt  r.  Farmers'  Bank,  113  Fed. 
417. 

87.  Bush  r.  Elliott,  202  U.  S.  477,  26  S.  Ct. 
668,  50  L.  ed.  1114. 
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out  of  litigation  in  the  federal  courts,  may  arise  under  the  constitution  and  laws 
of  the  United  States,  and  may  be  removed  when  the  matter  in  dispute  exceeds 
the  jurisdictional  amount. 

V.  Difference  of  Citizenship. 

A.  In  General.  There  can  be  no  removal  because  the  parties  are  citizens  of 
different  states,  unless  plaintiff  in  the  action  or  suit  is  a  resident  of  the  district 
where  the  suit  is  brought, and  defendant  is  a  non-resident  of  that  district.^"' 
The  circuit  courts  of  the  United  States  can  take  no  jurisdiction,  either  originally 
or  by  removal  of  a  cause,  because  of  diversity  of  citizenship,  of  a  suit  to 
which  a  citizen  of  the  District  of  Columbia,®^  a  citizen  of  a  territory, or  a  tribal 


88.  Thus  a  suit  where  plaintiff's  pleading 
shows  that  he  contests  the  validity  of  a  writ, 
order,  judgment,  or  decree,  of  a  federal  court 
(Johnson  v.  New  Orleans  Nat.  Banking  As- 
soc., 33  La.  Ann.  479;  Ceredo  First  Nat. 
Bank  V.  Savings  Soc,  80  Fed.  581,  25  C.  C. 
A.  466;  Connor  v.  Scott,  6  Fed.  Cas.  No. 
3,119,  4  Dill.  242.  See  Houser  v.  Clayton,  12 
Fed.  Cas.  No.  6,739,  .  3  Woods  273  ),  a  suit 
for  malicious  prosecution  or  false  imprison- 
ment upon  a  charge  of  a  violation  of  a  law 
of  the  United  States  (Ma-ka-ta-wah-qua-twa 
V.  Rebok,  111  Fed.  12),  and  a  suit  where 
there  was  a  dispute  as  to  how  far  a  state 
statute  concerning  liens  upon  land  applied 
to  a  judgment  of  a  court  of  the  United  States 
(Cooke  V.  Avery,  147  U.  S.  375,  13  S.  Ct. 
340,  37  L.  ed.  209;  Sowles  v.  Witters,  46 
Fed.  497)  may  be  removed.  And  a  suit 
arises  under  the  laws  of  the  United  States 
when  brought  against  a  private  person  for 
wrongfully  causing  a  marshal  to  levy  a 
federal  execution  upon  plaintiff's  property, 
which  defendants  claimed  to  belong  to  the 
judgment  debtor.    Hurst  v.  Cobb,  61  Fed.  1. 

The  following  cases  do  not  arise  under 
the  laws  of  the  United  States:  A  suit  upon 
a  judgment  recovered  in  a  court  of  the 
United  States  (Metcalf  v.  Watertown,  128 
U.  S.  586,  9  S.  Ct.  173,  32  L.  ed.  543;  Provi- 
dent Sav.  L.  Assur.  Soc.  v.  Ford,  114  U.  S. 
635,  5  S.  Ct.  1104,  29  L.  ed.  261)  ;  a  suit  in 
which  either  party  claims  title  under  a  sale 
made  undej-  the  order,  judgment,  or  decree  of 
a  federal  court,  when  the  validity  and  con- 
struction of  that  order  is  not  in  question 
(Carson  v.  Dunham,  121  U.  S.  421,  7  S.  Ct. 
1030,  30  L.  ed.  992;  Gay  v.  Lyons,  10  Fed. 
Cas.  No.  5,281,  3  Woods  56);  a  bill  by  a 
discharged  bankrupt,  to  enjoin  a  levy  under 
a  judgment,  previous  to  his  discharge,  upon 
land  which  the  court  has  set  apart  to  him  as 
exempt  under  the  state  homestead  laws 
(King  V.  Neill,  26  Fed.  721)  ;  and  an  action 
by  an  attorney  for  damages  caused  by  his 
disbarment  by  a  state  court  because  of  lan- 
guage spoken  in  a  court  of  the  United  States 
(Green  v.  Elbert,  63  Fed.  308,  11  C.  C.  A. 
207;  Green  v.  Rogers,  56  Fed.  220).  So  a 
case  does  not  arise  under  the  laws  of  the 
United  States  simply  because  a  federal  court 
has  decided  in  another  suit  the  questions  of 
law  which  were  involved.  Leather  Manu- 
facturers' Nat.  Bank  v.  Cooper,  120  U.  S. 
778,  7  S.  Ct.  777,  30  L.  ed.  816  {affirming 
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29  Fed.  161]  ;  Berger  IL  Douglas  County,  5 
Fed.  23,  2  McCrary  483.  And  an  issue, 
whether  full  force  and  effect  had  been  given 
to  the  judgment  of  a  state  court,  does  not 
involve  the  construction  of  the  constitution 
of  the  United  States.  Merritt  v.  American 
Steel-Barge  Co.,  75  Fed.  813,  21  C.  C.  A.  525. 
The  construction  of  orders  and  decrees  of  a 
federal  court,  according  to  their  true  mean- 
ing, does  not  involve  a  federal  question. 
U.  S.  V.  Douglas,  113  N,  C.  190,  18  S.  E.  202. 
And  the  purchaser  at  a  federal  foreclosure 
sale,  who  had  assumed  as  part  of  the  price 
all  liabilities  incurred  by  the  receivers,  is 
not  entitled  to  remove  a  suit  to  enforce  such 
liabilitv.  Reed  v.  Northern  Pac.  R.  Co.,  86 
Fed.  8i7. 

89.  Ex  p.  Wisner,  203  U.  S.  449,  27  S.  Ct. 
150,  51  L.  ed.  564;  Niblock  v.  Alexander,  44 
Fed.  306.  Contra,  Alley  v.  Edward  Hines 
Lumber  Co.,  64  Fed.  903. 

A  suit  may  be  removed,  when  plaintiff  is 
a  citizen  of  the  state  where  it  is  brought,  and 
each  of  defendants  is  a  citizen  of  another 
state  from  that  of  plaintiff  and  the  other 
defendant.  Pitkin  County  Min.  Co.  v. 
Markell,  33  Fed.  386. 

90.  Martin  v.  Snyder,  148  U.  S.  663,  13 
S.  Ct.  706,  37  L.  ed.  ^602 ;  Parkinson  v.  Barr, 
105  Fed.  81;  Wichita  Nat.  Bank  v.  Smith, 
72  Fed.  568,  19  C.  C.  A.  436. 

A  party  who  has  been  substituted  for  an 
original  defendant,  either  because  of  his 
death  (Grand  Trunk  R.  Co.  v.  Twitcliell,  59 
Fed.  727,  8  C.  C.  A.  237;  Goodnow  v.  Dol- 
liver,  26  Fed.  469),  or  for  another  reason 
(Ohlquist  V.  Farwell,  13  Fed.  305,  4  McCrary 
401),  cannot  remove  the  case,  if  the  original 
defendant  did  not  have  that  right. 

91.  Hooe  r.  Jamieson,  166  U.  S.  395,  17 
S.  Ct.  994,  41  L.  ed.  1049;  Cameron  v. 
Hodges,  127  U.  S.  322,  8  S.  Ct.  1154,  32 
L.  ed.    132;   Hepburn  v.   Ellzey,  2  Cranch 

(U.  S.)  445,  2  L.  ed.  332;  New  Mexico  Land 
Co.  V.  Elkins,  20  Fed.  545;  Barney  v.  Balti- 
more, 2  Fed.  Cas.  No.  1,029,  1  Hughes  118; 
Cissel  V.  McDonald,  5  Fed.  Cas.  No.  2,729,  16 
Blatchf.  150,  7  Reporter  553,  57  How.  Pr. 

(N.  Y.)  175;  Wescott  v.  Fairfield  Tp.,  29 
Fed.  Cas.  No.  17,418,  Pet.  C.  C.  45. 

92.  Kansas  Citv  Southern  R.  Co.  v.  Mc- 
Ginty,  76  Ark.  35(3,  88  S.  W.  1001 ;  Cameron 
V.  Hodges,  127  U.  S.  322,  8  S.  Ct.  1154,  32 
L.  ed.  132 ;  New  Orleans  v.  Winter,  1  Wheat. 
(U.  S.)  91,  4  L.  ed.  44;  Maxwell  v.  Federal 
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Indian/^  is  a  party,  even  if  other  parties  to  the  controversy  are  citizens  of  different 
states. Nor  can  jurisdiction  be  taken  of  a  controversy  between  a  state  and  one 
of  its  own  citizens/^  or  a  citizen  of  another  state/^  unless  it  arises  under  the 
constitution  or  laws  of  the  United  States. The  diversity  of  citizenship  must 
exist  at  the  time  when  the  suit  is  begun,  as  well  as  when  it  is  removed. 

B.  Parties  to  Controversy  —  1.  In  General.  A  controversy  between 
citizens  of  different  states  is  one  in  which  every  party  upon  one  side  is  a  citizen 
of  a  different  state  from  that  of  every  party  upon  the  other.      In  determining 


Gold,  etc.,  Co.,  155  Fed.  110,  83  C.  C.  A.  570; 
Snead  v.  Sellers,  66  Fed.  371,  13  C.  C.  A.  518; 
Chapman  v.  Chapman,  28  Fed.  1 ;  Darst  v. 
Peoria,  13  Fed.  561. 

Porto  Rico. — An  action  against  defendants, 
some  of  whom  are  citizens  of  Porto  Rico,  is 
not  removable  on  the  ground  of  diversity  of 
citizenship.  Healy  v.  McCormick,  157  Fed. 
318. 

93.  Elk  V.  Wilkins,  112  U.  S.  94,  5  S.  Ct. 
41,  28  L.  ed.  643;  Paul  v.  Chilsoquie,  70  Fed. 
401.  See  Ex  p.  Reynolds,  20  Fed.  Cas.  No. 
11,719,  5  Dill.  394. 

An  Indian  woman  who  marries  a  citizen  of 
a  state  of  the  United  States  and  who  re- 
sides apart  from  her  tribe  becomes  a  citizen 
of  the  state  where  she  resides.  Hatch  v.  Fer- 
guson, 57  Fed.  959. 

94.  Watson  v.  Bonfils,  116  Fed.  157,  53 
C.  C.  A.  535. 

95.  People  v.  Southern  Pac.  R.  Co.,  65 
Cal.  553,  4  Pac.  568 ;  Minnesota  v.  Guaranty 
Trust,  etc.,  Co.,  73  Fed.  914. 

96.  Com.  V.  Aver,  etc..  Tie  Co.,  117  Ky. 
161,  77  S.  W.  686,  79  S.  W.  290,  25  Ky.  L. 
Rep.  1068,  2061;  Chicago,  etc.,  R.  Co.  v.  Com., 
115  Kv.  278,  72  S.  W.  1119,  24  Ky.  L.  Rep. 
2124;  "U.  S.  V.  Douglas,  113  N.  C.  190,  18 
S.  E.  202;  State  v.  Adams,  9  Ohio  Cir.  Ct. 
21,  6  Ohio  Cir.  Dec.  46;  Arkansas  v.  Kansas, 
etc.,  Coal  Co.,  183  U.  S.  185,  22  S.  Ct.  47,  46 
L.  ed.  144;  Postal  Tel.  Cable  Co.  v.  Alabama, 
155  U.  S.  482,  15  S.  Ct.  192,  39  L.  ed.  231; 
Stone  V.  South  Carolina,  117  U.  S.  430,  6 
S.  Ct.  799,  29  L.  ed.  962;  West  Virginia  r. 
King,  112  Fed.  369;  Minnesota  v.  Guaranty 
Trust,  etc.,  Co.,  73  Fed.  914;  Indiana  v. 
Tolleston  Club,  53  Fed.  18;  Grinnell  v.  John- 
son, 28  Fed.  2;  Alabama  v.  Wolffe,  18  Fed. 
836. 

97.  See  supra,  IV. 

98.  Tapley  r.  Martin,  116  Mass.  275;  Dart 
V.  Walker,  4  Dalv  (N.  Y.)  188;  Jackson  v. 
Allen,  132  U.  S.'27,  10  S.  Ct.  9,  33  L.  ed. 
249;  Stevens  v.  Nichols,  130  U.  S.  230,  9 
S.  Ct.  518,  32  L.  ed.  914;  Smith  v.  Akers,  117 
U.  S.  97,  6  S.  Ct.  669,  29  L.  ed.  888 ;  Houston, 
ctv:.,  R.  Co.  V.  Shirley,  111  U.  S.  358,  4  S.  Ct. 
472.  28  L.  ed.  455:  Gibson  v.  Bruce,  108 
U.  S.  561,  2  S.  Ct.  873,  27  L.  ed.  825;  Dalton 
V.  Germania  Ins.  Co.,  118  Fed.  936;  Foster 
V.  Paragon] d  Southeastern  R.  Co.,  74  Fed. 
273;  Laskey  v.  Newtown  Min.  Co.,  56  Fed. 
628;  Camprelle  v.  Balbach,  46  Fed.  81.  But 
see  Hammond  v.  Buchanan,  68  Ga.  728. 

The  right  to  removal  does  not  depend  upon 
whether  defendants  are  actually  controverting 
or  disputing  the  relief  sought,  provided  plain- 
tilf's   pleading   shows   a   case   justifying  a 


judgment  at  law  or  a  decree  in  equity.  Mem- 
phis Sav.  Bank  v.  Houchens,  115  Fed.  96,  52 
C.  C.  A.  176. 

99.  Connecticut. —  Miller  v.  Lynde,  2  Root 
444,  1  Am.  Dec.  86. 

Illinois.—  Wabash  R.  Co.  v.  Keeler,  127  111. 
App.  265. 

Louisiana. —  New  Orleans  v.  Seixas,  35  La. 
Ann.  36;  Tosson  v.  Gusman,  26  La.  Ann. 
248. 

Massachusetts. —  Florence  Sewing  Mach. 
Co.  V.  Grover,  etc.,  Sewing  Mach.  Co.,  110 
Mass.  70,  14  Am.  Rep.  579. 

New  York. —  Fisk  v.  Chicago,  etc.,  R.  Co., 
53  Barb.  472;  Fairchild  v.  Durand,  8  Abb. 
Pr.  305 ;  North  River  Steam  Boat  Co.  v.  Holf- 
man,  5  Johns.  Ch.  300. 

Ohio. —  Ludlow  v.  Kidd,  3  Ohio  48. 

United  States. —  Shainwald  i;.  Lewis,  108 
U.  S.  158,  2  S.  Ct.  385,  27  L.  ed.  691  [affirm- 
ing 5  Fed.  510,  6  Sawy.  585];  Blake  v.  Mc- 
Kim,  103  U.  S.  336,  26  L.  ed.  563;  Ayers  v. 
Chicago,  101  U.  S.  184,  25  L.  ed.  838;  Sus- 
quehanna, etc.,  R.,  etc.,  Co.  v.  Blatchford,  11 
Wall.  172,  20  L.  ed.  179;  Ohio,  etc.,  R.  Co.  h\ 
Wheeler,  1  Black  286,  17  L.  ed.  130;  Louis- 
ville, etc.,  R.  Co.  V.  Letson,  2  How.  497,  11 
L.  ed.  353;  Connolly  v.  Taylor,  2  Pet.  556,  7 
L.  ed.  518;  New  Orleans  v.  Winter,  1  Wheat. 
91,  4  L.  ed.  44;  Strawbridge  v.  Curtiss,  3 
Cranch  267,  2  L.  ed.  435 ;  Consolidated  Water 
Co.  V.  Babcock,  76  Fed.  243;  Oxley  Stave  Co. 
V.  Coopers'  International  Union  of  North 
America,  72  Fed.  695;  Covert  v.  Waldron,  33 
Fed.  311;  Saginaw  Gas-Light  Co.  y.  Saginaw, 
28  Fed.  529;  Hazard  v.  Robinson,  21  Fed. 
193;  Walser  v.  Memphis,  etc.,  R.  Co.,  19  Fed. 
152;  Holland  v.  Ryan,  17  Fed.  1,  5  McCrary 
296;  Ouachita,  etc..  River  Packet  Co.  v. 
Aiken,  16  Fed.  890,  4  Woods  208;  Mitchell 
V.  Tillotson,  12  Fed.  737,  11  Biss.  325;  Karns 
V.  Atlantic,  etc.,  R.  Co.,  10  Fed.  309;  Walsh 
V.  Memphis,  etc.,  R.  Co.,  6  Fed.  797;  Dor- 
mitzer  v.  Illinois,  etc..  Bridge  Co.,  6  Fed.  217 ; 
Bissell  V.  Horton,  3  Fed.  Cas.  No.  1,448, 
Brunn.  Col.  Cas.  53,  3  Day  (Conn.)  281; 
Hubbard  v.  Northern  R.  Co.,  12  Fed.  Cas. 
No.  6,818,  3  Blatchf.  84;  Ketchum  v.  Farmers' 
L.  &  T.  Co.,  14  Fed.  Cas.  No.  7,736,  4  McLean 
1  ;  Lovcjov  r.  Washburne,  15  Fed.  Cas.  No. 
8,550,  l"Biss.  416;  Petterson  v.  Chapman,  19 
Fed.  Cas.  No.  11.042,  13  Blatchf.  395;  Teal 
V.  Walker,  23  Fod.  Cas.  No.  13,812,  5  Re- 
porter 202;  Tuckonunu  r.  Bigelow,  24  Fed. 
Cas.  No.  14,228,  Brunn.  Col.  Cas.  631. 
Contra,  Girardey  v.  Moore,  10  Fed.  Cas.  No. 
5,462,  3  Woods  397. 

See  42  Cent.  Dig.  tit.  "  Removal  of  Causes,'* 
§  69. 
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between  whom  the  controversy  exists,  the  court  is  not  bound  by  the  title  of  the 
cause  or  the  form  of  the  pleadings;  but  should  examine  the  record,  ascertain  the 
matter  in  dispute,  and  arrange  the  parties  on  opposite  sides  of  the  same,  according 
to  the  facts,  no  matter  what  their  technical  place  as  plaintiffs  or  defendants  may  be.^ 


1.  Miller  v.  Lynde,  2  Root  (Conn.)  444,  1 
Am.  Dec.  86;  Hutton  v.  Bancroft,  8  Del.  Ch. 
55,  67  Atl.  972;  Evers  v.  Watson,  156  U.  S. 
527,  15  S.  Ct.  430,  39  L.  ed.  520;  Blacklock 
V.  Small,  127  U.  S.  96,  8  S.  Ct.  1096,  32 
L.  ed.  70;  Carson  v.  Hyatt,  118  U.  S.  279,  6 
S.  Ct.  1050,  30  L.  ed.  167;  Barney  v.  Latham, 
103  U.  S.  205,  26  L.  ed.  514;  Pacific  R.  Co. 
V.  Ketchum,  101  U.  S.  289,  25  L.  ed.  932; 
Meyer  v.  Delaware  R.  Constr.  Co.,  100  U.  S. 
457,  25  L.  ed.  593;  Mirabile  Corp.  v.  Purvis, 
143  Fed.  920;  Boatmen's  Bank  v.  Fritzlen, 
135  Fed.  650,  68  C.  C.  A.  288;  Reese  v.  Zinn, 
103  Fed.  97;  Hutton  v.  Bancroft,  77  Fed. 
481;  Oberlin  College  v.  Blair,  70  Fed.  414; 
Cilley  V.  Patten,  62  Fed.  498;  Pittsburgh, 
etc.,  R.  Co.  V.  Baltimore,  etc.,  R.  Co.,  61  Fed. 
705,  10  C.  C.  A.  20;  Mangels  v.  Donau  Brew- 
ing Co.,  53  Fed.  513;  Brown  v.  Murray,  43 
Fed.  614;  Anderson  v.  Bowers,  40  Fed.  708; 
Sayer  v.  La  Salle,  etc.,  Gas-Light,  etc.,  Co., 
14  Fed.  69,  9  Biss.  372;  Marvin  v.  Ellis,  9 
Fed.  367;  Burke  v.  Flood,  1  Fed.  541,  6  Sawy. 
220;  Dodge  v.  Perkins,  7  Fed.  Cas.  No.  3,954, 
4  Mason  435 ;  Girardey  v.  Moore,  10  Fed.  Cas. 
No.  5,462,  3  Woods  397. 

Illustrations. —  In  a  suit  by  taxpayers 
against  county  officers  and  bondholders,  to 
enjoin  payment  of  the  bonds,  defendant 
officers  were  presumed  to  be  on  the  same  side 
of  the  controversy  as  the  taxpayers.  Harter 
Tp.  V.  Kernochan,  103  U.  S.  562,  26  L.  ed. 
411;  Anderson  v.  Bowers,  40  Fed.  708.  And 
see  Missouri  v.  New  Madrid  County,  73  Fed. 
304;  May  v.  St.  John,  38  Fed.  770.  In  a 
suit  by  the  trustee  of  a  mortgage  to  enforce 
a  right  of  action  held  by  the  mortgagor 
(Dawson  v.  Columbia  Ave.  Sav.  Fund,  etc., 
Co.,  197  U.  S.  178,  25  S.  Ct.  420,  49  L.  ed. 
713)  or  to  protect  the  mortgaged  property 
from  injury  (Old  Colony  Trust  Co.  v.  At- 
lanta R.  Co.,  100  Fed.  798;  Boston  Safe-De- 
posit, etc.,  Co.  V.  Racine,  97  Fed.  817;  Con- 
solidated Water  Co.  v.  Babcock,  76  Fed.  243 ) , 
the  mortgagor  will  be  considered  to  be  on  the 
same  side  of  the  controversy  as  the  complain- 
ant, unless  it  clearly  appears  that  he  is 
actively  opposed  to  the  relief  prayed  (Dawson 
V.  Columbia  Ave.  Sav.  Fund,  etc.,  Co.,  197 
U.  S.  178,  25  S.  Ct.  420,  49  L.  ed.  713).  In 
a  stock-holder's  suit  to  enforce  a  right  of  his 
corporation  where  it  is  shown  that  the  cor- 
poration is  under  the  control  of  the  other 
defendants,  it  will  be  treated  as  upon  the 
same  side  of  the  controversy  that  they  are, 
for  the  purpose  of  determining  the  jurisdic- 
tion. Doctor  V.  Harrington,  196  U.  S.  579, 
25  S.  Ct.  355,  49  L.  ed.  606 ;  Dodge  v.  Wool- 
sey,  18  How.  (U.  S.)  331,  15  L.  ed.  401;  Groel 
V.  New  Jersey  United  Electric  Co.,  132  Fed. 
252;  Mills  v.  Chicago,  127  Fed.  731;  Redfield 
V.  Baltimore,  etc.,  R.  Co.,  124  Fed.  929 ;  Mac- 
Ginniss  v.  Boston,  etc.,  Consol.  Copper,  etc., 
Min.  Co.,  119  Fed.  96,  55  C.  C.  A.  648; 
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De  Neufville  v.  New  York,  etc.,  R.  Co.,  81  Fed. 
10,  26  C.  C.  A.  306.  In  a  suit  by  a  bond- 
holder or  other  cestui  que  trust  to  enforce  a 
right,  after  his  trustee  has  refused  to  sue 
upon  the  same,  defendant  trustee  is  considered 
to  be  upon  the  same  side  of  the  controversy 
as  plaintiff  (Swann  v.  Myers,  79  N.  C.  101; 
Dunn  V.  Waggoner,  3  Yerg.  (Tenn.)  59; 
Blacklock  v.  Small,  127  U.  S.  96,  8  S.  Ct. 
1096,  32  L.  ed.  70 ;  Pacific  R.  Co.  v.  Ketchum, 
101  U.  S.  289,  25  L.  ed.  932;  Chattanooga 
First  Nat.  Bank  v.  Radford  Trust  Co.,  80  Fed. 
569,  26  C.  C.  A.  1;  Kildare  Lumber  Co.  v. 
National  Bank  of  Commerce,  69  Fed.  2,  16 
C.  C.  A.  107 ;  Bowdoin  College  v.  Merritt,  63 
Fed.  213;  Shipp  v.  Williams,  62  Fed.  4,  10 
■C.  C.  A.  247;  Reinach  v.  Atlantic,  etc.,  R. 
Co.,  58  Fed.  33;  Needham  v.  Wilson,  47  Fed. 
97;  Barry  v.  Missouri,  etc.,  R.  Co.,  27  Fed.  1. 
But  see  Hack  v.  Chicago,  etc.,  R.  Co.,  23  Fed. 
356),  unless  the  latter  seeks  some  relief  an- 
tagonistic to  the  other  beneficiaries  of  the 
trust  (Chattanooga  First  Nat.  Bank  v.  Rad- 
ford Trust  Co.,  supra;  Kildare  Lumber  Co.  v. 
National  Bank  of  Commerce,  69  Fed.  2,  16 
C.  C.  A.  107;  Rust  v.  Brittle  Silver  Co.,  58 
Fed.  611,  7  C.  C.  A.  389),  or  when  plaintiff 
claims  some  substantial  relief  against  the 
trustee  (Bell  v.  Ohio  L.  Ins.  Co.,  3  Fed.  Cas. 
No.  1,261).  Where  one  of  the  parties  is 
made  a  defendant  merely  because  he  has  re- 
fused to  join  as  a  party  plaintiff,  he  is  con- 
sidered to  be  on  the  same  side  of  the  contro- 
versy as  plaintiff,  when  the  jurisdiction  is 
determined  (Menefee  v.  Frost,  123  Fed.  633; 
Einstein  v.  Georgia  Southern,  etc.,  R.  Co.,  120 
Fed.  1008;  Joseph  Dry  Goods  Co.  v.  Hecht, 
120  Fed.  760,  57  C.  C.  A.  64;  Johnson  v.  Ford, 
109  Fed.  501;  Missouri  v.  Alt,  73  Fed.  302; 
Edgerton  v.  Gilpin,  8  Fed.  Cas.  No.  4,280,  3 
Woods  277.  See  also  Blacklock  v.  Small,  127 
U.  S.  96,  8  S.  Ct.  1096,  32  L.  ed.  70;  Oberlin 
College  V.  Blair,  70  Fed.  414;  Megibben  v. 
Perin,  49  Fed.  183  [approved  as  to  this  point 
upon  reversal,  53  Fed.  86,  3  C.  C.  A.  443]; 
Woodrum  v.  Clay,  33  Fed.  897;  Bland  v. 
Fleeman,  29  Fed.  669),  unless  there  is  a  sub- 
stantial dispute  between  him  and  plaintiff, 
as  to  the  division  of  the  proceeds,  or  some 
other  question  involved  in  the  suit,  in  which 
case  he  is  on  the  side  of  the  controversy 
opposite  to  such  plaintiff  (Wood  v.  Deskins, 
141  Fed.  500,  72  C.  C.  A.  558;  Everett  v. 
Rock  Rapids  Independent  School  Dist.,  109 
Fed.  697).  In  a  suit  for  a  partition  where 
all  the  defendants  were  citizens  of  different 
states  from  that  of  plaintiffs'  citizenship, 
there  should  be  no  realignment  of  parties  to 
defeat  the  jurisdiction  because  there  were 
disputed  questions  in  the  case  between  plain- 
tiffs, which  did  not  appear  in  the  bill,  al- 
though they  might  subsequently  arise  and  be 
determined  in  the  suit.  German  Sav.,  etc., 
Soc.  V.  Tull,  136  Fed.  1,  69  C.  C.  A.  1.  See 
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2.  Formal  Parties,  The  citizenship  of  formal  parties  with  no  real  interest  in 
the  controversy  does  not  affect  the  jurisdiction.^ 


also  Reavis  v.  Reavis,  98  Fed.  145.  Where 
the  validity  of  a  mortgage  is  in  question,  the 
mortgagor  is  presumed  to  be  on  the  same 
side  of  the  controversy  as  the  other  parties 
who  attack  the  mortgage.  U.  S.  Mortgage 
Co.  V.  McClure,  42  Oreg.  190,  70  Pac.  543; 
Meyer  v.  Delaware  R.  Constr.  Co.,  100  U.  S. 
457,  25  L.  ed.  593;  Boatmen's  Bank  v.  Fritz- 
len,  135  Fed.  650,  68  C.  C.  A.  288  [reversing 
128  Fed.  008];  Wolcott  v.  Sprague,  55  Fed. 
545.  But  see  Springer  v.  Sheets,  115  N.  C. 
370.  20  S.  E.  469.  In  a  garnishee  proceeding, 
after  judgment,  the  judgment  debtor  is  on 
the  same  side  of  the  controversy  as  the  judg- 
ment creditor.  Baker  v.  Duwamish  Mill  Co., 
149  Fed.  612.  In  an  action  for  damages, 
under  the  Kansas  statute,  because  plaintiff's 
cattle  caught  Texas  fever  from  cattle  driven 
into  the  state,  in  violation  of  the  law,  where 
the  importer  of  the  Texan  cattle,  and  those 
to  whom  he  had  sold  the  same,  under  a  con- 
tract, whereby  they  assumed  his  liability  to 
plaintiff,  were  joined  as  defendants,  the  im- 
porter's interest  is  not  so  adverse  to  that  of 
his  vendees  as  to  justify  his  classification  as 
a  plaintiff,  and  thereby  give  such  vendees  a 
right  of  removal,  on  the  ground  of  diverse 
citizenship.  Woodrum  v.  Clay,  33  Fed.  897. 
In  a  suit  by  an  attaching  creditor  to  set  aside 
judgments  obtained  against  the  debtor  by  con- 
fession, other  attaching  creditors,  whom  he 
had  joined  as  defendants,  are  on  the  same 
side  of  the  controversy  as  plaintiff.  Pollok  v. 
Louchheim,  19  Fed.  465. 

2.  Georgia. —  Louisville,  etc.,  R.  Co.  v.  New- 
man, 128  Ga.  283,  57  S.  E.  515;  Withers  v. 
John  Hopkins  Place  Sav.  Bank,  104  Ga.  89, 
30  S.  E.  766;  Steiner  v.  Mathewson,  77  Ga. 
657. 

Kentucky. —  Harper  v.  Gaitheman,  1  Ky. 
L.  Rep.  419. 

Massachusetts. —  Dan  vers  Sav.  Bank  v. 
Thompson,  133  Mass.  182. 

North  Carolina. —  Calloway  v.  Ore  Knob 
Copper  Co.,  74  N.  C.  200.  And  see  Black- 
well's  Durham  Tobacco  Co.  v.  American  To- 
bacco Co.,  144  N.  C.  352,  67  S.  E.  5,  9  L.  R. 
A.  N.  S.  270. 

O/iio.— Hadley  v.  Dunlap,  10  Ohio  St.  1; 
Smith  V.  Baltimore,  etc.,  R.  Co.,  7  Ohio  S.  & 
C.  PI.  Dec.  542,  7  Ohio  N.  P.  145. 

United  States. — Ex  p.  Nebraska,  209  U.  S. 
436,  28  S.  Ct.  581,  52  L.  ed.  876;  Maryland  v. 
Baldwin,  112  U.  S.  490,  5  S.  Ct.  278,  28  L.  ed. 
822 ;  Bacon  v.  Rives,  106  U.  S.  99,  1  S.  Ct.  3, 
27  L.  ed.  69 ;  Corbin  v.  Van  Brunt,  105  U.  S. 
576,  26  L.  ed.  1176;  Harter  Tp,  v.  Kernochan, 
103  U.  S.  562,  26  L.  ed.  411;  Barney  v. 
Latham,  103  U.  S.  205,  26  L.  ed.  514;  Meyer 
r.  Delaware  R.  Constr.  Co.,  100  U.  S.  457,  25 
L.  ed.  593;  Wood  v.  Davis,  18  How.  467, 
15  L.  ed.  460 ;  Wormley  v.  Wormley,  8  Wheat. 
421,  5  L.  ed.  651;  Rogers  v.  Penobscot  Min. 
Co.,  154  Fed.  606,  83  C.  C.  A.  380;  Johnston 
R.  Frog,  etc.,  Co.  v.  Buda  Foundry,  etc.,  Co., 
148  Fed.  883;  Wirgman  r.  Persons,  126  Fed. 
449,  62  C.  C.  A.  63  [affirming  116  Fed.  877]; 
Ban  V.  Columbia  Southern  R.  Co.,  117  Fed. 


21,  54  C.  C.  A.  407  [reversing  109  Fed. 
499] ;  Title  Guarantee,  etc.,  Co.  v.  Stude- 
baker,  100  Fed.  358;  Garrard  v.  Silver  Peak 
Mines,  76  Fed.  1;  Carver  v.  Jarvis-Conkl'in 
Mortg.  Trust  Co.,  73  Fed.  9;  New  Chester 
Water  Co.  v.  Holly  Mfg.  Co.,  53  Fed.  19,  3 
C.  C.  A.  399;  Sioux  City,  etc.,  R.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  27  Fed.  770;  Gudger  v. 
Western  North  Carolina  R.  Co.,  21  Fed.  81; 
Bates  V.  New  Orleans,  etc.,  R.  Co.,  16  Fed. 
294;  Taylor  v.  Hohnes,  14  Fed.  498;  Deford 
V.  Mehaffy,  14  Fed.  181;  Foss  v.  Denver 
First  Nat.  Bank,  3  Fed.  185,  1  McCrary  474; 
Chicago,  etc.,  R.  Co.  v.  McComb,  5  Fed.  Cas. 
No.  2,670,  17  Blatchf.  371,  9  Reporter  569; 
Edgerton  v.  Gilpin,  8  Fed.  Cas.  No.  4,280,  3 
Woods  277;  Girardey  v.  Moore,  10  Fed.  Cas. 
No.  5,462,  3  Woods  397;  Hervey  v.  Illinois 
Midland  R.  Co.,  12  Fed.  Cas.  No.  6,434,  7 
Biss.  103;  Taylor  v.  Rockefeller,  23  Fed.  Cas. 
No.  13,802,  6  Reporter  226,  7  N.  Y.  Wkly. 
Dig.  3,  6  Wkly.  Notes  Cas.  (Pa.)  283. 

See  42  Cent.  Dig.  tit.  "  Removal  of  Causes," 
§  71. 

Persons  who  are  formal  parties.— The  fol- 
lowing persons  are  mere  formal  parties:  The 
husband  of  a  married  woman  when  made  a 
party  to  a  suit  affecting  her  separate  estate 
(Wormley  v.  Wormley,  8  Wheat.  (U.  S.) 
421,  5  L.  ed.  651;  First  Nat.  Bank  v.  Bridge- 
port Trust  Co.,  117  Fed.  969)  ;  a  party  who 
sues  for  the  use  of  another  (Wortsman  v. 
Wade,  77  Ga.  651,  4  Am.  St.  Rep.  102;  South- 
ern R.  Co.  V.  State,  (Ind.  App.  1904)  72 
N.  E.  174;  U.  S.  v.  Douglas,  113  N.  C.  190, 
18  S.  E.  202;.  Indiana  v.  Glover,  155  U.  S. 
513,  15  S.  Ct.  186,  39  L.  ed.  243;  Maryland  v. 
Baldwin,  112  U.  S.  490,  5  S.  Ct.  278,  28 
L.  ed.  822;  Huff  v.  Hutchinson,  14  How. 
(U.  S.)  586,  14  L.  ed.  553;  McNutt  v.  Bland, 
2  How.  (U.  S.)  9,  11  L.  ed.  159;  Browne  u. 
Strode,  5  Cranch  (U.  S.)  303,  3  L.  ed.  108; 
Missouri  v.  Bowles  Milling  Co.,  80  Fed.  161; 
New  Chester  Water  Co.  v.  Holly  Mfg.  Co., 
53  Fed.  19,  3  C.  C.  A.  399  [affirming  48  Fed. 
879];  W^ade  v.  Wortsman,  29  Fed.  754;  Dim- 
mock  V.  Doolittle,  29  Fed.  545.  But  see  U.  S. 
Fidelity,  etc.,  Co.  v.  U.  S.,  204  U.  S.  349,  27 
S.  Ct.  381,  51  L.  ed.  516  [affirming  132  Fed. 
82];  Jack  V.  Williams,  113  Fed.  823), 
such  as  a  state  officer  who  sues  to  collect 
a  penalty  for  the  benefit  of  the  state 
(Ferguson  v.  Ross,  38  Fed.  161,  3  L.  R. 
A.  322.  See  also  Missouri,  etc.,  R.  Co.  v. 
Hickman,  183  U.  S.  53,  22  S.  Ct.  18,  46 
L.  ed.  78  [reversijig  151  Mo.  644,  52  S.  W. 
351];  Hickman  v.  Missouri,  etc.,  R.  Co.,  97 
Fed.  113);  an  agent  (Wood  r.  Davis,  18 
How.  (U.  S.)  467,  15  L.  ed.  460;  Carothers 
V.  McKinley  INIin.,  etc.,  Co.,  122  Fed.  305; 
Sidway  v.  Missouri  Land,  etc.,  Co.,  116  Fed. 
381;  Overman  Wheel  Co.  r.  Pope  Mfg.  Co., 
46  Fed.  577;  Brown  r.  Murray,  43  Fed.  614; 
New  York'  r.  New  Jersey  Steam-Boat  Transp. 
Co.,  24  Fed.  817;  Ruan  r.  Gardner.  20  Fed. 
Cas.  No.  12,100,  1  Wash.  145)  ;  attorney 
(Brown  v.  IMurray,  supra)  ;  the  officer  of  a 
corporation,  when  made  defendant  in  a  suit 

[V,  B,  2] 


1254    [34  Cye.] 


REMO  YAL  OF  OA  USES 


3.  Unnecessary  Parties.     The  citizenship  of  defendants  who  are  deemed 


against  it,  seeking  no  relief  against  Mm 
(Lamm  v.  Parrott  Silver,  etc.,  Co.,  Ill  Fed.  241 ; 
New  York  v.  New  Jersey  Steamboat  Transp. 
Co.,  24  Fed.  817;  Lyndon  Nat.  Bank  v.  Wells 
River  Mfg.  Co.,  7  Fed.  750;  Pond  v.  Sibley,  7 
Fed.  129,  19  Blatchf.  189;  Hatch  v.  Chicago, 
etc.,  R.  Co.,  11  Fed.  Cas.  No.  6,204,  6  Blatchf. 
105.  But  see  Cabaniss  v.  Reco  Min.  Co.,  116 
Fed.  318,  54  C.  C.  A.  190),  or  director  (Geer 
V.  Mathieson  Alkali  Works,  l&O  U.  S.  428,  23 
S.  Ct.  807,  47  L.  ed.  1122;  Politz  v.  Wabash 
R.  Co.,  153  Fed.  941;  Pond  v.  Sibley,  7  Fed. 
129,  19  Blatchf.  189.  But  see  Fox  v.  Mackay, 
60  Fed.  4;  Seddon  v.  Virginia,  etc..  Iron  Co., 
36  Fed.  6,  1  L.  R.  A.  108)  and  public 
officers  against  whom  no  relief  is  sought,  ex- 
cept an  injunction  against  their  official  ac- 
tion in  aid  of  an  act  of  another  defendant 
which  the  bill  also  seeks  to  enjoin  (Hyde  v. 
Victoria  Land  Co.,  125  Fed.  970;  Carver  V. 
Jarvis-Conklin  Mortg.  Trust  Co.,  73  Fed.  9; 
Sioux  City,  etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co., 
27  Fed.  770;  Aroma  Tp.  v.  Auditor  of  Public 
Accounts,  2  Fed.  33.  But  see  Nye  v.  Nightin- 
gale, 6  R.  I.  439 ;  Smith  v.  St.  Louis  Mut.  L. 
Ins.  Co.,  2  Tenn.  Ch.  656).  In  a  controversy 
as  to  the  priority  of  different  liens  upon 
mortgaged  land,  the  mortgagor  is  a  formal 
party,  when  the  validity  of  neither  of  the 
liens  is  disputed.  Meyer  v.  Delaware  R. 
Constr.  Co.,  100  U.  S.  457,  25  L.  ed.  593.  But 
see  Tug  River  Coal,  etc.,  Co.  v.  Brigel,  67 
Fed.  625,  14  C.  C.  A.  577;  Thompson  v. 
Dixon,  28  Fed.  5.  So  is  the  lessor  of  a  rail- 
road when  the  lease  is  for  more  than  ninety 
years,  and  the  lessee  has  assumed  all  the 
lessor's  obligations.  Chase  v.  Beech  Creek 
R.  Co.,  144  Fed.  571;  Olanta  Coal  Min.  Co.  v. 
Beech  Creek  R.  Co.,  144  Fed.  150;  Seaboard 
Air  Line  R.  Co.  v.  North  Carolina  R.  Co.,  123 
Fed.  629.  Contra,  Bellaire  v.  Baltimore,  etc., 
R.  Co.,  146  U.  S.  117,  13  S.  Ct.  16,  36  L.  ed. 
910;  Washington  v.  Columbus,  etc.,  R.  Co.,  53 
Fed.  673.  Defendants  sued  by  fictitious  names 
are  always  treated  as  formal  parties  whose 
presence  on  the  record  does  not  affect  the 
right  of  removal.  Loop  v.  Winters,  115  Fed. 
362;  Parkinson  .!;.  Barr,  105  Fed.  81.  A  gar- 
nishee is  not  considered  to  be  a  party  to  the 
suit,  when  determining  the  right  of  removal. 
Corbitt  i\  Farmers'  Bank,  113  Fed.  417; 
Cook  i\  Whitney,  6  Fed.  Cas.  No.  3,166,  3 
Woods  715. 

Persons  who  are  not  formal  parties. —  The 
following  persons  are  not  mere  formal  parties, 
and  their  citizenship  must  be  considered, 
when  the  jurisdiction  is  determined:  A  party 
against  whom  a  decree  is  essential  to  the 
relief  in  equity  sought  by  the  suit  (Carneal 
V.  Banks,  10  Wheat.  (U.  S.)  181,  6  L.  ed. 
297;  Wormley  v.  Wormley,  8  Wheat.  (U.S.) 
421,  5  L.  ed.  651;  Post  v.  Buckley,  119  Fed. 
249;  Ward  v.  Arredondo,  29  Fed.  Cas.  No. 
17,148,  1  Paine  410)  ;  a  stakeholder  in  the 
possession  of  property  to  recover  which  the 
suit  is  brought  (Massachusetts,  etc.,  Constr. 
Co.  V.  Cane  Creek  Tp.,  155  U.  S.  283,  15 
S.  Ct.  91,  39  L.  ed.  152;  Wilson  v.  Oswego 
Tp.,  151  U.  S.  56,  14  S.  Ct.  259,  38  L.  ed. 
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70;  First  Nat.  Bank  v.  Bridgeport  Trust 
Co.,  117  Fed.  96'9;  Scoutt  v.  Keck,  73  Fed. 
900,  20  C.  C.  A.  103.  But  see  Bacon  v. 
Rives,  106  U.  S.  99,  27  L.  ed.  69;  Pacific  R. 
Co.  V.  Ketchum,  101  U.  S.  289,  25  L.  ed. 
932;  New  York  Constr.  Co.  v.  Simon,  53 
Fed.  1;  Reeves  v.  Corning,  51  Fed.  774)  ;  an 
administrator  with  the  will  annexed  in  a 
suit  for  a  construction  of  the  will  (Security 
Co.  V.  Pratt,  64  Fed.  405.  And  see  Schneider 
V.  Eldredge,  125  Fed.  638)  ;  a  tenant  in  pos- 
session with  a  leasehold  interest  and  an 
equity  for  improvements,  when  joined  with 
the  landlord  in  a  suit  for  ejectment  (Cleve- 
land V.  Cleveland,  etc.,  R.  Co.,  147  Fed.  171, 
77  C.  C.  A.  467;  Beardsley  v.  Torrev,  2  Fed. 
Cas.  No.  1,190,  4  Wash.  286.  Contra,  Doe  v. 
Harmer,  4  Ohio  435;  Texas  v.  Lewis,  12  Fed. 
1 )  ;  a  corporation  in  a  stock-holder's  suit  to 
cancel  a  contract,  which  it  has  made  (East 
Tennessee,  etc.,  R.  Co.  v.  Grayson,  119  U.  S. 
240,  7  S.  Ct.  190,  30  L.  ed.  382.  But  see 
Higgins  f.  Baltimore,  etc.,  R.  Co.,  99  Fed. 
640)  ;  a  corporation  in  a  suit  by  its  mort- 
gagee to  cancel  a  contract  made  by  it  with 
another,  although  it  was  alleged  that  its 
assets  were  insufficient  to  pay  the  mortgage 
(Consolidated  Water  Co.  v.  Babcock,  76  Fed. 
243.  See  Dawson  v.  Columbia  Ave.  Sav. 
Fund,  etc.,  Co.,  197  U.  S.  178,  25  S.  Ct.  420, 
49  L.  ed.  713;  Wellman  v.  Howland  Coal, 
etc.,  Works,  19  Fed.  51)  ;  a  corporation  in  a 
suit  to  compel  the  transfer  of  stock,  the  cer- 
tificates for  which  were  held  or  claimed  by 
another  defendant  (Crump  v.  Thurber,  115 
U.  S.  56,  5  S.  Ct.  1154,  29  L.  ed.  328;  Patter- 
son V.  Farmington  St.  R.  Co.,  Ill  Fed.  262; 
Rogers  v.  Van  Nortwick,  45  Fed.  513.  But 
see  Lucas  v.  Milliken,  139  Fed.  816;  Taylor 
County  Ct.  v.  Baltimore,  etc.,  R.  Co.,  35  Fed. 
161).  And  in  a  suit  in  support  of  an  ad- 
verse claim  to  a  land  patent  the  original  ap- 
plicant is  not  a  formal  party,  although  he 
has  assigned  his  claim  to  another  person 
joined  in  the  suit.  Blackburn  v.  Portland 
Gold  Min.  Co.,  175  U.  S.  571,  20  S.  Ct.  222, 
44  L.  ed.  276.  So  a  defendant  who  has  dis- 
claimed an  interest  in  the  controversy  (Good- 
now  i\  Litchfield,  47  Fed.  753 ;  Dow  v.  Brad- 
street  Co.,  46  Fed.  824;  Hax  v.  Caspar,  31 
Fed.  499 ;  New  Jersey  Zinc  Co.  v.  Trotter,  18 
Fed.  Cas.  No.  10,167.  See  Wetherby  v.  Stin- 
son,  62  Fed.  173,  10  C.  C.  A.  243.  Contra, 
Day  v.  Oatis,  85  Miss.  128,  37  So.  559;  Reed 
V.  Hardeman  County,  77  Tex.  165,  13  S.  W. 
1024;  Wirgman  v.  Persons,  126  Fed.  449,  62 
C.  C.  A.  63 ;  Frazer  Lubricator  Co.  v.  Frazer, 
23  Fed.  305),  or  who  has  made  a  default  in 
appearance  or  pleading  (Brooks  v.  Clark, 
119  U.  S.  502,  7  S.  Ct.  301,  30  L.  ed.  482; 
Putnam  v.  Ingraham,  114  U.  S.  57,  5  S.  Ct. 
746,  29  L.  ed.  65;  Lederer  v.  Sire,  105  Fed. 
529;  Park  v.  New  York,  etc.,  R.  Co.,  70  Fed. 
641.  Contra,  Judah  v.  loAva  Barb-Wire  Co., 
32  Fed.  561),  is  not  considered  as  a  formal 
party,  and  his  citizenship  may  prevent  a  re- 
moval. And  in  an  action  against  a  principal 
and  a  surety,  the  surety  cannot  be  considered 
as  a  merely  formal  party.    Mutual  Reserve 
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proper  but  not  necessary  and  indispensable  parties  to  the  controversies  may  be 
disregarded.^ 

4.  Improper  Parties  —  a.  Plaintiffs.  Where  it  appears  on  the  face  of  the 
bill  that  a  person  has  been  improperly  joined  with  others  as  a  plaintiff  his  citizen- 
ship may  be  disregarded  when  determining  the  rights  of  defendants  to  a  removal.'* 


Fund  Life  Assoc.  v.  Farmer,  77  Fed.  929,  23 
CCA.  574. 

'3.'Barney\.  Latham,  103  U.  S.  205,  26 
L.  ed.  514;  Politz  v.  Wabash  R.  Co.,  153  Fed. 
941;  Cella  v.  Brown,  136  Fed.  439;  Corbin  V. 
Boies,  18  Fed.  3;  Deford  v.  Mehaffy,  14  Fed. 
181;  Ruckman  v.  Ruclvman,  1  Fed.  587. 

Illustrations. —  Such  it  has  been  held  are 
the  mortgagor  in  a  suit  to  determine  the 
ownership  of  the  bond  and  mortgage  (Ruck- 
man  V.  Ruckman,  1  Fed.  587 )  ;  defendants 
who  have  been  made  parties  to  a  suit  merely 
because  they  are  alleged  to  be  indebted  to 
the  principal  defendant  (Deford  v.  Mehaffy, 
14  Fed.  181);  in  a  suit  for  an  accounting 
of  lands  sold  by  a  corporation,  the  stock- 
holders and  incorporators  of  the  same,  who 
have  procured  the  conveyance  to  it  of  the 
lands,  in  which  plaintiffs  claimed  an  interest 
(Barney  z;.  Latham,  103  U.  S.  205,  26  L.  ed. 
514)  ;  the  debtor  in  a  suit  by  a  creditor  to 
set  aside  a  judgment  against  him  which  is 
alleg'ed  to  have  been  obtained  by  fraud  (Cor- 
bin V.  Boies,  18  Fed.  3)  ;  the  agent  for  an- 
other defendant  in  a  suit  for  the  specific 
performance  of  a  contract  made  by  the  latter 
with  the  complainant,  and  for  the  delivery 
of  securities  in  pursuance  of  the  same,  al- 
though such  agent  claimed  an  interest  in 
such  securities  (Cella  v.  Brown,  136  Fed. 
439)  ;  in  a  stock-holder's  suit  to  enjoin  the 
exchange  by  his  corporation  of  debentures 
for  new  mortgage  bonds  with  a  stock  bonus, 
the  individual  directors,  the  registrar  of  the 
stock,  the  depositary  of  the  debentures,  the 
trustees  of  the  mortgtige,  and  a  committee 
representing  the  debenture  holders  in  the 
transaction  (Politz  v.  Wabash  R.  Co.,  153 
Fed.  941);  and  a  person  for  whose  benefit 
a  corporation  was  organized  in  a  suit  to  en- 
join such  corporation  from  operating  a  ferry 
(New  York  v.  New  Jersey  Steamboat  Transp. 
Co.,  24  Fed.  817).  The  following  persons 
are  necessary  parties  to  the  respective 
controversies  between  their  co-defendants 
and  plaintiff,  and  the  suits  in  which 
such  controversies  are  litigated  are  not 
removable:  A  lessor  corporation  in  a  suit 
by  its  stock-holders  to  set  aside  a  lease 
which  it  has  ma.de  (New  Jersey  Cent.  R.  Co, 
■V.  Mills,  113  U.  S.  249,  5  S.  Ct.  456,  28 
L.  ed.  949  [affirming  20  Fed.  449] )  ;  a.  lessee 
in  a  suit  to  set  aside  his  lessor's  title  (Miller 
V.  Sharp,  37  Fed.  161 )  ;  the  mortgagor  who 
has  transferred  the  mortgaged  land,  in  a  suit 
to  foreclose  the  mortgage,  where  it  is  sought 
to  charge  him  with  a  deficiencv  (Coney  v. 
Winchell,  116  U.  S.  227,  6  S.  '  Ct.  366,  29 
L.  ed.  610  [afirming  24  Fed.  865])  ;  a  judg- 
ment creditor  who  had  transferred  orders  by 
the  debtor  for  the  payment  of  the  same,  in 
a  suit  to  cancel  the  judgments  (Rock  Rapids 
Independent  Dist.  v.  Rock  Rapids  Bank,  48 


Fed.  2)  ;  a  party  who  has  acquired  the  right 
to  redeem  certain  securities  pledged  by  an- 
other, in  a  suit  to  foreclose  the  right  of  re- 
demption thereof  (Danvers  Sav.  Bank  v. 
Thompson,  130  Mass.  490)  ;  in  a  suit  to  re- 
cover a  deposit  in  a  savings  bank,  the  bank 
after  it  has  brought  in  another  claimant  to 
the  deposit  as  an  additional  party  defendant, 
when  the  money  has  not  yet  been  paid  into 
court  (Bailey  v.  New  York  Sav.  Bank,  2  Fed. 
14)  ;  and  any  person  whose  interest  is  so 
bound  up  with  the  others  that  his  legal 
presence  as  a  party  is  an  absolute  necessity 
(New  Orleans  t?.  Seixas,  35  La.  Ann.  36;  Nul- 
ton  V.  Isaacs,  30  Gratt.  (Va.)  726;  Black- 
burn V.  Portland  Gold-Min.  Co.,  175  U.  S. 
571,  20  S.  Ct.  222,  44  L.  ed.  276;  Rand  V. 
Walker,  117  U.  S.  340,  6  S.  Ct.  769,  29  L.  ed. 
907;  Watson  v.  Evers,  13  Fed.  194;  First 
Nat.  Bank  v.  Smith,  6  Fed.  215).  So  an  ac- 
tion by  a  resident  against  a  resident  and  a 
non-resident  is  not  removable  to  the  federal 
court  on  the  application  of  the  non-resident, 
where  the  resident  defendant  is  a  proper,  if 
not  a  necessary,  party  to  the  determination 
of  the  controversy.  Wilson  v.  Big  Joe  Block 
Coal  Co.,  135  Iowa  531,  113  N.  W.  348. 

The  fact  that  a  defendant  is  pecuniarily 
irresponsible,  so  that  a  judgment  against  him 
would  be  of  no  value,  does  not  make  him  a 
formal  party.  Deere  v.  Chicago,  etc.,  R.  Co., 
85  Fed.  876.  . 

4.  Jarvis  v.  Crozier,  98  Fed.  753;  Over  v. 
Lake  Erie,  etc.,  R.  Co.,  63  Fed.  34;  McHenry 
V.  New  York,  etc.,  R.  Co.,  25  Fed.  65. 

Illustrations. —  Where  it  appears  on  the 
face  of  the  bill  that  one  of  a  number  of 
plaintiffs  is  not  entitled  to  relief,  and  that 
the  others  are  the  real  parties  litigant  his 
joinder  does  not  prevent  a  removal.  Mc- 
Henry V.  New  York,  etc.,  R.  Co.,  25  Fed.  65. 
Where,  in  a  suit  for  a  partition,  plaintiff 
sues  in  his  own  right,  and  also  as  the  next 
friend  of  two  infants,  to  whom  he  is  in  nowise 
related,  those  infants  being  citizens  of  the 
same  state  as  defendants,  and  of  a  different 
state  from  that  of  plaintiff,  the  infants  are 
improperly  joined  as  plaintiffs,  are  to  be  con- 
sidered as  defendants,  and  such  misjoinder 
does  not  prevent  a  removal.  Jarvis  v. 
Crozier,  98  Fed.  753.  Where  the  legal  o\^Tier 
of  a  cause  of  action,  and  the  equitable  as- 
signees of  different  parts  of  the  same,  join 
in  an  action  at  law,  the  citizenship  of  phiin- 
tifi"  having  the  legal  cause  of  action  alone 
can  affect  the  right  of  removal.  Over  r.  Lake 
Erie,  etc.,  R.  Co.,  63  Fed.  34.  So  the  institu- 
tion of  a  fictitious  action  in  a  court  of  the 
state  of  which  ]ilaintifF  is  a  citizen,  for  the 
purpose  of  bringing  two  defendants  of  diverse 
citizenship  —  one  being  a  non-resident  —  into 
such  court,  to  enable  the  resident  defendant 
to  litigate  a  cause  of  action  against  the  non- 
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b.  Defendants.  Where  persons  are  made  defendants  against  whom  no  relief 
is  prayed,  and  their  presence  is  not  essential  to  a  complete  disposition  of  the  con- 
troversy/ where  plaintiff's  pleading  states  no  cause  of  action  against  defendants 
against  whom  rehef  is  prayed,  and  it  manifestly  appears  that  they  were  joined 
in  the  suit  for  the  purpose  of  preventing  a  removal;  ^  or,  where  it  is  alleged  in  the 
petition  of  removal,  and  is  proved  to  the  satisfaction  of  the  circuit  court  upon  a 
motion  to  remand  that  parties  against  whom  relief  is  prayed  in  fact  have  no  connec- 
tion therewith,  the  allegations  in  plaintiff's  pleading  to  that  effect  being  intention- 
ally false;  ^  the  action  may  be  removed  if  the  requisite  difference  of  citizenship  exists 
between  plaintiff  and  the  remaining  defendants.  Where  there  is  no  federal  ques- 
tion, an  action  cannot  be  removed,  however,  where  one  of  defendants  is  a  citizen  of 
the  same  state  as  that  of  plaintiff,  and  either  the  complaint  shows  a  cause  of  action 


resident  defendant  in  that  court,  and  to  pre- 
vent the  non-resident  defendant  from  remov- 
ing such  cause  into  the  federal  court,  is  a 
fraud  upon  the  jurisdiction  of  the  federal 
court  and  upon  the  non-resident  defendant, 
and  upon  a  seasonable  application  by  the 
non-resident  defendant  the  sham  plaintiff 
should  be  disregarded  and  the  real  contro- 
versy removed  to  the  federal  court.  Boat- 
men's Bank  v.  Fritzlen,  75  Kan.  479,  89  Pac. 
915.  But  where  one  of  several  plaintiffs  is 
properly  joined,  but  his  presence  is  not  indis- 
pensable to  the  maintenance  of  a  bill,  his 
citizenship  must  be  considered,  when  the  right 
of  removal  is  determined.  James  v.  Thurston, 
6  R.  I.  428;  Florida  Cent.,  etc.,  R.  Co.  v. 
Bell,  176  U.  S.  321,  20  S.  Ct.  399,  44  L.  ed. 
486;  Merchants'  Cotton-Press,  etc.,  Co.  v. 
Insurance  Co.  of  jSTorth  America,  151  U.  S. 
368,  14  S.  Ct.  367,  38  L.  ed.  195.  So  the 
voluntary  joinder  of  a  number  of  complain- 
ants in  enforcing  a  common  liability  of  de- 
fendants, upon  which  they  might  have  sued 
separately,  has  the  same  effect  on  the  right 
of  removal  because  of  difference  of  citizen- 
ship, as  if  they  had  been  compelled  to  unite. 
Florida  Cent.,  etc.,  E,.  Co.  v.  Bell,  supra ;  Mer- 
chants' Cotton-Press,  etc.,  Co.  v.  Insurance 
Co.  of  North  America,  supra;  Peninsular 
Iron  Co.  V.  Stone,  121  U.  S.  631,  7  S.  Ct. 
1010,  30  L.  ed.  1020.  And  where  it  is  alleged 
in  the  petition  for  removal,  and  proved  to 
the  satisfaction  of  the  federal  court,  that 
one  of  plaintiffs  has  no  interest  in  the  con- 
troversv,  the  removal  will  be  allowed.  Mc- 
Henry  v.  New  York,  etc.,  R.  Co.,  25  Fed.  65.^ 

5.  Chattanooga,  etc.,  R.  Co.  v.  Cincinnati, 
etc.,  R.  Co.,  44  Fed.  456;  Arapahoe  County 
V.  Kansas  Pac.  R.  Co.,  1  Fed.  Cas.  No.  502, 
4  Dill.  277. 

6.  Slaughter  v.  Nashville,  etc.,  R.  Co.,  91 
S.  W.  744,  28  Ky.  L.  Rep.  1195;  Eastin  v, 
Texas,  etc.,  R.  Co.,  99  Tex.  654,  92  S.  W. 
838  [reversing  (Civ.  App.  1905)  89  S.  W. 
440];  Chicago,  etc.,  R.  Co.  v.  Stepp,  151  Fed. 
908;  Cella  v.  Brown,  144  Fed.  742,  75  C.  C.  A. 
608 ;  Iowa  Lillooet  Gold  Min.  Co.  v.  Bliss,  144 
Fed.  -M6;  Curtis  v.  Cleveland,  etc.,  R.  Co., 
140  Fed.  777;  Axline  v.  Toledo,  etc.,  R.  Co., 
138  Fed.  169;  Boatmen's  Bank  v.  Fritzlen,  135 
Fed.  650,  68  C.  C.  A.  288;  Henry  v.  Illinois 
Cent.  R  Co.,  132  Fed.  715;  Bryce  v.  Southern 
R.  Co.,  122  Fed.  709;  Carothers  r.  McKinley 
Min.,  etc.,  Co.,  122  Fed.  305;  Kelly  r.  Chi- 
cago, etc.,  R.  Co.,  122  Fed.  286;  Sidway  v, 
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Missouri  Land,  etc.,  Co.,  116  Fed.  381;  Loop 
V.  Winters,  115  Fed.  362;  Mahon  v.  Somers, 
112  Fed.  174;  Prince  v.  Illinois  Cent.  R.  Co., 
98  Fed.  1;  Hukill  Maysville,  etc.,  R.  Co., 
72  Fed.  745;  Rivers  v.  Bradley,  53  Fed.  305; 
Chattanooga,  etc.,  R.  Co.  v.  Cincinnati,  etc., 
R.  Co.,  44  Fed.  456 ;  Nelson  v.  Hennessey,  33 
Fed.  113.  See  also  St.  Louis  Southwestern 
R.  Co.  V.  Adams,  (Ark.  1908)  112  S.  W. 
186. 

The  fact  that  the  complaint  is  as  to  one 
of  the  defendants  demurrable  is  in  itself  in- 
sufficient to  justify  a  removal  by  the  other. 
Riser  v.  Southern  R.  Co.,  116  Fed.  215; 
Evans  v.  Felton,  96  Fed.  176. 

7.  Southern  R.  Co.  v.  Edwards,  115  Ga. 
1022,  42  S.  E.  375;  Davis  v.  Chesapeake,  etc., 
R.  Co.,  116  Ky.  144,  75  S.  W.  275,  25  Ky.  L. 
Rep.  342;  Cincinnati,  etc.,  R.  Co.  v.  Robert- 
son, 115  Ky.  858,  74  S.  W.  1061,  25  Ky.  L. 
Rep.  265 ;  Wecker  v.  National  Enameling, 
etc.,  Co.,  204  U.  S.  176,  27  S.  Ct.  184,  51 
L.  ed.  430;  McGuire  v.  Great  Northern  R. 
Co.,  153  Fed.  434;  Dishon  f.  Cincinnati,  etc., 
R.  Co.,  133  Fed.  471,  66  C.  C.  A.  345;  Craw- 
ford V.  Illinois  Cent.  R.  Co.,  130  Fed.  395; 
Gustafson  v.  Chicago,  etc.,  R.  Co.;  128  Fed. 
85 ;  Boatner  v.  American  Express  Co.,  122 
Fed.  714;  Brvce  v.  Southern  R.  Co.,  122  Fed. 
709;  Free  v.  Western  Union  Tel.  Co.,  122  Fed. 
309;  Carothers  V.  McKinley  Min.,  etc.,  Co., 
122  Fed.  305;  Kelly  v.  Chicago,  etc.,  R.  Co., 
122  Fed.  286;  Ross  v.  Erie  R.  Co.,  120  Fed. 
703 ;  Union  Terminal  R.  Co.  v.  Chicago,  etc., 
R.  Co.,  119  Fed.  209;  Diday  v.  New  York, 
etc.,  R.  Co.,  107  Fed.  565;  McCormick  v.  Illi- 
nois Cent.  R.  Co.,  100  Fed.  250;  Hukill  v. 
Maysville,  etc.,  R.  Co.,  72  Fed.  745 ;  Shepherd 
V.  Bradstreet  Co.,  65  Fed.  142;  Dow  v.  Brad- 
street  Co.,  46  Fed.  824;  Collins  v.  Welling- 
ton, 31  Fed.  244. 

Evidence  of  fraudulent  joinder. —  The  fact 
that  plaintiff  has  previously  sued  upon  the 
same  cause  of  action,  defendant  seeking  the 
removal  alone,  and  that  upon  the  removal  of 
the  former  suit  he  discontinued  the  same  and 
brought  the  present  one,  joining  another  de- 
fendant, is  a  circumstance  tending  to  show 
that  the  joinder  is  fraudulent.  Warax  V. 
Cincinnati,  etc.,  R.  Co.,  72  Fed.  637;  Arrow- 
smith  r.  Nashville,  etc.,  R.  Co.,  57  Fed.  165. 
But  if  the  fraud  is  denied,  this  has  been  held 
not  to  be  sufficient,  in  the  absence  of  other 
evidence,  to  justify  a  removal.  Chesapeake, 
etc.,  R.  Co.  V.  Hendricks,  88  Tenn.  710,  13 
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against  all  the  defendants  which  is  both  joint  and  several,  whether  upon  tort  or  con- 
tract, and  plaintiff  has  elected  to  make  the  same  joint;  ^  where  according  to  the  law 
of  the  state  in  the  courts  in  which  the  suit  was  brought  the  liability  charged  was  joint, 
although  the  law  as  enforced  in  the  federal  courts  might  be  to  the  contrary/  or  where 
there  is  reasonable  ground  for  doubt  as  to  the  question  of  the  joint  liability  which 
plaintiff  alleges,  and  it  does  not  appear  that  the  parties  were  fraudulently  joined  for 
the  purpose  of  preventing  a  removal.^^  A  suit  cannot  be  removed  which  is  brought 
to  recover  damages  for  the  alleged  joint  negligence,  whether  by  act  or  omission, 
of  a  railway  company  and  its  engineer  and  conductor,  or  other  employee,  when 
the  sole  ground  of  the  liability  of  the  corporation  which  is  alleged  is  the  responsi- 
bility as  a  principal  for  the  conduct  of  its  servants,  although  not  personally  present, 
nor  directing,  and  not  charged  with  any  concurrent  act  of  negligence/^  unless 
there  is  a  federal  question  in  the  case.^^  When  adessor  and  lessee,^^  or  a  corpora- 
tion and  its  receiver,^*  are  sued  jointly  for  an  injury  caused  by  negligence,  the 


S.  W.  696,  14  S.  W.  488;  Warax  v.  Cincin- 
nati, etc.,  R,  Co.,  supra. 

8.  Brooks  v.  Clark,  119  U.  S.  502,  7  S.  Ct. 
301,  30  L.  ed.  482;  Little  v.  Giles,  118  U.  S. 
596,  7  S.  Ct.  32,  30  L.  ed.  269;  Plymouth 
Consol.  Gold  Min.  Co.  v.  Amador,  etc..  Canal 
Co.,  118  U.  S.  264,  6  S.  Ct.  1034,  30  L.  ed. 
232;  Starin  v.  New  York,  115  U.  S.  248,  6 
S.  Ct.  28,  29  L.  ed.  388;  Pirie  v.  Tvedt,  115 
U.  S.  41,  5  S.  Ct.  1034,  1161,  29  L.  ed.  331; 
St.  Louis,  etc.,  R.  Co.  v.  Wilson,  114  U.  S. 
60,  5  S.  Ct.  738,  29  L.  ed.  66;  Louisville,  etc., 
R.  Co.  r.  Ide,  114  U.  S.  52,  5  S.  Ct.  735,  29 
L.  ed.  63;  Knuth  v.  Butte  Electric  R.  Co., 
148  Fed.  73;  Thomas  v.  Great  Northern  R. 
Co.,  147  Fed.  83,  77  C.  C.  A.  255;  Charman 
V.  Lake  Erie,  etc.,  R.  Co.,  105  Fed.  449.  In 
Hukill  V.  Maysville,  etc.,  R.  Co.,  72  Fed.  745, 
750,  Taft,  J.,  said:  "If  a  plaintiff  has  a 
good  cause  of  action  for  a  joint  tort  against 
several  defendants,  it  is  not  fraudulent  in 
him  to  join  them  all  in  his  suit,  even  if  it 
does  appear  that  he  would  not  have  joined 
the  resident  defendants  with  the  nonresident 
defendants  except  for  the  purpose  of  avoiding 
the  jurisdiction  of  the  federal  court.  Where 
he  has  reasonable  ground  for  a  bona  fide 
belief  in  the  facts  upon  which  the  liability  of 
all  the  defendants  depends,  his  motive  in  join- 
ing them  cannot  be  questioned.  It  is  only 
where  he  has  not,  in  fact,  a  cause  of  action 
against  the  defendants,  and  has  no  reason- 
able ground  for  supposing  that  he  has,  and 
yet  joins  them,  in  order  to  evade  the  juris- 
diction of  the  federal  court,  that  the  joinder 
can  be  said  to  be  fraudulent,  entitling  the 
real  defendant  to  a  removal."  Weller  v. 
J.  B.  Pace  Tobacco  Co.,  32  Fed.  860;  Ander- 
son ?;.  Appleton,  32  Fed.  855;  Shaver  v. 
Hardin,  30  Fed.  801;  Wilson  v.  Union  Sav. 
Assoc.,  30  Fed.  521;  Boyd  v.  Gill,  19  Fed. 
145,  21  Blatchf.  543. 

A  statement  in  a  petition  for  the  removal 
of  a  cause  to  the  federal  court  that  certain 
resident  defendants  were  fraudulently  joined 
for  the  purpose  of  preventing  a  removal  is  of 
no  importance,  the  plaintiff's  motive  being 
immaterial  if  he  had  a  right  to  bring  the 
joint  action.  Southern  R.  Co.  v,  Sittasen, 
(Ind.  App.  1905)  74  N.  E.  898. 

9.  Cincinnati,  etc.,  R.  Co.  v.  Bohon,  200 
U.  S.  221,  26  S.  Ct.  166,  50  L.  ed.  448; 


Thomas  v.  Great  Northern  R.  Co.,  147  Fed. 
83,  77  C.  C.  A.  255. 

10.  Alabama  Great  Southern  R.  Co.  v. 
Thompson,  200  U.  S.  206,  26  S.  Ct.  161,  50 
L.  ed.  441 ;  Knuth  v.  Butte  Electric  R.  Co., 
148  Fed.  73;  Evans  v.  Felton,  96  Fed.  176; 
Doremus  v.  Root,  94  Fed.  760. 

11.  Georgia. —  Southern  R.  Co.  v.  Grizzle, 
124  Ga.  735,  53  S.  E.  244,  110  Am.  St.  Rep. 
191. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Coley, 
121  Ky.  385,  89  S.  W.  234,  28  Ky.  L.  Rep. 
336,  1  L.  R.  A.  N.  S.  370. 

Missouri. —  Lanning  v.  Chicago  Great  West- 
ern R.  Co.,  196  Mo.  647,  94  S.  W.  491. 

South  Carolina. —  Able  v.  Southern  R.  Co., 
73  S.  C.  173,  52  S.  E.  962. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v.  Vin- 
cent, 116  Tenn.  317,  95  S.  W.  179. 

United  States. —  Cincinnati,  etc.,  R.  Co.  v, 
Bohon,  200U.  S.  221,  26  S.  Ct.  166,  50  L.  ed. 
448;  Alabama  Great  Southern  R.  Co.  v. 
Thompson,  200  U.  S.  206,  26  S.  Ct.  161,  50 
L.  ed.  441 ;  Powers  v.  Chesapeake,  etc.,  R.  Co., 
169  U.  S.  92,  18  S.  Ct.  264,  42  L.  ed.  673; 
Chicago,  etc.,  R.  Co.  v.  Stepp,  151  Fed.  908 
[affirmed  in  164  Fed.  785,  95  C.  C.  A.  431]  ; 
Atlantic  Coast  Line  R.  Co.  v.  Bailey,  151 
Fed.  891;  Knuth  v.  Butte  Electric  R.  Co., 
148  Fed.  73;  Thomas  v.  Great  Northern  R. 
Co.,  147  Fed.  83,  77  C.  C.  A.  255;  Heffel- 
finger  v.  Choctaw,  etc.,  R.  Co.,  140  Fed.  75; 
Davenport  v.  Southern  R.  Co.,  135  Fed.  960, 
68  C.  C.  A.  444;  Henry  i^.  Illinois  Cent.  R. 
Co.,  132  Fed.  715;  Roberts  v.  Shelby  Steel 
Tube  Co.,  131  Fed.  729,  65  C.  C.  A.  589; 
American  Bridge  Co.  v.  Hunt,  130  Fed  302; 
Fogarty  i?.  Southern  Pac.  Co.,  123  Fed.  973. 

See  42  Cent.  Dig.  tit.  "  Removal  of  Causes," 
§  69  et  seq. 

12.  See  supra,  IV. 

13.  Keller  v.  Kansas  City,  etc.,  R  Co.,  135 
Fed.  202;  Person  v.  Illinois  Cent.  R.  Co..  118 
Fed.  342;  Central  Ohio  R.  Co.  r.  Mahoney, 
114  Fed.  732,  52  C.  C.  A.  364.  See  Curtis  v. 
Cleveland,  etc.,  R.  Co.,  140  Fed.  777.  Contra, 
Yontes  r.  Illinois  Cent.  R.  Co.,  137  Fed.  943; 
Williard  v.  Spartanburg,  etc.,  R.  Co..  124 
Fed.  796;  Kelly  v.  Chicago,  etc.,  R.  Co..  122 
Fed.  286;  Spaiigler  r.  Atchison,  etc..  R.  Co., 
42  Fed.  305. 

14.  Whitcomb  v.  Smithson.  175  U.  S.  636, 
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case  cannot  be  removed  because  of  difference  of  citizenship  when  either  of  defend- 
ants is  a  citizen  of  the  same  state  as  that  of  plaintiff,  unless  it  clearly  appears 
that  one  of  them  was  fraudulently  made  a  party  for  the  sake  of  preventing  the 
removal.^^ 

5.  Aliens.  The  circuit  courts  of  the  United  States  can  obtain  no  jurisdiction, 
originally  or  by  removal,  by  reason  of  a  diversity  of  citizenship:  When  the  con- 
troversy is  between  two  aliens ;  ^®  when  a  citizen  of  the  same  state  as  that  of  the 
opposite  party  is  on  the  same  side  of  the  controversy  as  an  alien;  nor  when  a 
state  and  an  alien  are  parties. 

6.  Trustees  and  Other  Representatives.  The  doctrine  is  well  settled  by 
many  authorities  that  where  a   party    sues    or    is    sued    as  a  trustee/^ 


20  S.  Ct.  248,  44  L.  ed.  303 ;  Rupp  v.  Wheel- 
ing, etc.,  R.  Co.,  121  Fed.  825,  58  C.  C.  A. 
161;  Moore  v.  Los  Angeles  Iron,  etc.,  Co.,  89 
Fed.  73.  Contra,  Chamberlain  v.  New  York, 
etc.,  R.  Co.,  71  Fed.  636. 

15.  Curtis  V.  Cleveland,  etc.,  R.  Co.,  140 
Fed.  777;  Axline  v.  Toledo,  etc.,  R.  Co.,  138 
Fed.  169;  Yeates  v.  Illinois  Cent.  R.  Co.,  137 
Fed.  943;  Keller  v.  Kansas  City,  etc.,  R.  Co., 
135  Fed.  202;  Williard  i\  Spartanburg,  etc., 
R.  Co.,  124  Fed.  796;  Diday  v.  New  York, 
etc.,  R.  Co.,  107  Fed.  565;  Hukill  v.  Mays- 
ville,  etc.,  R.  Co.,  72  Fed.  745. 

16.  Orosco  v.  Gagliardo,  22  Cal.  83;  Bar- 
rowcliffe  v.  La  Caisse  Generale  des  Assur- 
ance, 58  How.  Pr.  (N.  Y.)  131,  1  N.  Y.  City 
Ct.  151;  King  v.  Cornell,  106  U.  S.  395,  1 
S.  Ct.  312,  27  L.  ed.  60;  Montalet  v.  Murray, 
4  Cranch  (U.  S.)  46,  2  L.  ed.  545;  Mossman 
V.  Higginson,  4  Dall.  (U.  S.)  12,  1  L.  ed. 
720;  Pooley  v.  Luco,  72  Fed.  561;  Hinckley 
V.  Byrne,  12  Fed.  Cas.  No.  6,510,  Deady  224; 
Petrocokino  v.  Stuart,  19  Fed.  Cas.  No. 
11,041,  9  Reporter  167,  9  N.  Y.  Wkly.  Dig. 
371,  14  Phila.  (Pa.)  412;  Prentiss  v.  Bren- 
nan,  19  Fed.  Cas.  No.  11,385,  2  Blatchf.  162; 
Rateau  v.  Bernard,  20  Fed.  Cas.  No.  11,579, 
3  Blatchf.  244;  Walton  v.  McNeil,  29  Fed. 
Cas.  No.  17,134.  Contra,  Liverpool,  etc.,  Nav. 
Co.  V.  Agar,  14  Fed.  615,  4  Woods  201. 

When  an  alien  is  joined  as  defendant  with 
a  citizen  of  a  different  state  from  that  of 
plaintiff,  they  may  jointly  remove  the  case  if 
the  jurisdictional  amount  is  involved.  Rob- 
erts r.  Pacific,  etc.,  R.,  etc.,  Co.,  121  Fed. 
785,  58  C.  C.  A.  61  laffirming  104  Fed.  577]  ; 
Ballin  v.  Lehr,  24  Fed.  193.  Contra,  Hackett 
V.  Kuhne,  157  Fed.  317;  Tracy  v.  Morel,  88 
Fed.  SOL  A  non-resident  alien  defendant- 
may  remove  a  suit,  involving  the  jurisdic- 
tional amount,  when  all  the  parties  on  the 
other  side  of  the  controversy  are  citizens  of 
the  same  state  of  the  United  States.  Cooley 
V.  McArthur,  35  Fed.  372.  A  resident  alien 
cannot,  when  no  federal  question  is  involved. 
Eddy  V.  Casas,  118  Fed.  363;  Walker  v. 
O'Neill,  38  Fed.  374;  Cudahy  v.  McGeoch, 
37  Fed.  1;  Cooley  v.  McArthur,  35  Fed.  372. 
When  the  sole  defendant  to  an  action  brought 
by  an  alien  is  a  citizen  of  a  different  state 
from  that  where  the  case  is  brought,  he  may 
have  a  removal  if  the  subject-matter  is  of 
sufficient  value.  Iowa  Lillooet  Gold  Min.  Co. 
V.  Bliss,  144  Fed.  446;  Morris  V.  Clark 
Constr.  Co.,  140  Fed.  756;  Creagh  v.  U.  S. 
Equitable  L.  Assur.  Soc,  83  Fed.  849 ;  Stalker 
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V.  Pulhnan's  Palace-Car  Co.,  81  Fed.  989; 
Sherwood  v.  Newport  News,  etc.,  Co.,  55 
Fed.  1.  See  Hinckley  v.  Bryne,  11  Fed.  Cas. 
No.  6,510,  Deady  224.  Contra,  Knicker- 
bocker L.  Ins.  Co.  V.  Gerbach,  70  Pa.  St.  150; 
Harold  v.  Iron  Silver  Min.  Co.,  33  Fed.  529; 
Petrocokino  v.  Stuart,  19  Fed.  Cas.  No. 
11,041.  A  suit  brought  in  a  state  court  by 
an  alien  against  a  non-resident  citizen  of 
another  state  (Uhle  v.  Burnham,  42  Fed.  1; 
Sherwood  v.  Newport  News,  etc..  Tel.  Co.,  55 
Fed.  1.  But  see  Wallenburg  v.  Missouri  Pac. 
R.  Co.,  159  Fed.  217)  or  against  a  corpora- 
tion incorporated  by  another  state  (Stalker 
V.  Pullman  Palace-Car  Co.,  81  Fed.  989)  can 
be  removed  by  defendant. 

17.  People  V.  Hager,  20  Cal.  167;  Davis 
v.  Cook,  9  Nev.  134;  Watson  v.  Evers,  13 
Fed.  194;  Hervey  v.  Illinois  Midland  R.  Co., 
12  Fed.  Cas.  No.  6,434,  7  Biss.  103.  But  see 
Bell  r.  Ohio  L.  Ins.  Co.,  3  Fed.  Cas.  No. 
1,261. 

18.  O'Conor  v.  Texas,  202  U.  S.  501,  26 
S.  Ct.  726,  50  L.  ed.  1120  [affirming  96  Tex. 
404,  73  S.  W.  1041]  ;  New  Jersey  v.  Babcock, 
18  Fed.  Cas.  No.  10,163,  4  Wash.  344. 

19.  Goodnow  v.  Oakley,  68  Iowa  25,  25 
N.  W.  912;  Dodge  i'.  Tulleys,  144  U.  S.  451, 
12  S.  Ct.  728,  36  L.  ed.  501;  Susquehanna, 
etc.,  R.,  etc.,  Co.  v.  Blatchf ord,  11  Wall. 
(U.  S.)  172,  20  L.  ed.  179;  Bonnafee  v.  Wil- 
liams, 3  How.  (U.  S.)  574,  11  L.  ed.  732; 
Chappedelaine  v.  Dechenaux,  4  Cranch  (U.  S.) 
306,  2  L.  ed.  629;  Morris  v.  Lindauer,  54 
Fed.  23,  4  C.  C.  A.  162;  Earp  v.  Coleman, 
28  Fed.  340;  Glenn  v.  Walker,  27  Fed.  577; 
Adams  v.  White,  1  Fed.  Cas.  No.  68;  Gill  v. 
Stebbins,  10  Fed.  Cas.  No.  5,431,  2  Paine 
417.    But  see  Mead  v.  Walker,  15  Wis.  499. 

Where  the  holder  of  the  equitable  title  is 
a  party  to  the  suit,  a  dry  trustee,  or  passive 
trustee,  or  one  who  merely  holds  the  legal 
title  without  any  power  over  the  property  in 
question,  is  generally  considered  to  be  a  for- 
mal party.  Boon  v.  Chiles,  8  Pet.  (U.  S.) 
532,  8  L.-ed.  1034;  Banigan  v.  Worcester,  30 
Fed.  392.  But  see  Dunn  v.  Waggoner,  3 
Yerg.  (Tenn.)  59.  But  where  the  trust  is 
active  and  the  trustee  has  a  power  over  the 
property,  he  is  usually  considered  to  be  a 
necessary  party  to  the  suit,  whose  citizenship 
must  be  considered  in  determining  the  juris- 
diction. Peper  v.  Fordyce,  119  U.  S.  469,  7 
S  Ct.  287,  30  L.  ed.  435  [reversing  16  Fed. 
516,  5  McCrary  221] ;  Thayer  v.  Life  Assoc. 
of  America,  112  U.  S.  717,  5  S.  Ct.  355,  28 
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receiver/"  executor  or  administrator/^  or  as  the  representative  of  a  class/^ 
and  none  of  the  persons  whom  he  represents  is  named  in  the  title  of  the 
cause/^  nor  appears  to  have  an  interest  hostile  to  such  representative;  his  citizen- 
ship, not  that  of  his  beneficiaries,  nor  of  those  whom  he  represents,  nor  the  location 
of  the  trust  estate,"^  is  alone  to  be  considered.  The  citizenship  of  the  next  friend 
or  guardian  ad  litem  of  an  infant,^*^  of  a  lunatic,^^  or  of  a  married  woman  is  dis- 
regarded. But  where  the  guardian  of  an  infant,^^  or  the  curator  or  committee 
of  a  lunatic,  sues  in  his  own  name  under  the  authority  of  a  state  statute,  his  citizen- 
ship, not  that  of  his  ward,  is  the  test  of  the  right  of  removal.^^ 

C.  Determination  of  Citizenship  —  l.  Natural  Persons.  A  citizen  of  the 
United  States  is  a  citizen  of  the  state  in  which  he  permanently  resides  and  has 
his  domicile.^^    A  husband  and  wife  who  are  not  hving  apart  under  a  legal  sepa- 


L.  ed.  864.  See  also  Knapp  v.  Troy,  etc.,  E.. 
Co.,  20  Wall.  (U.  S.)  117,  22  L.  ed.  328; 
Rust  V.  Brittle  Silver  Co.,  58  Fed.  611,  7 
€.  C.  A.  389;  Teal  v.  Walker,  23  Fed.  Cas. 
No.  13,8 1?.  Contra,  Chester  r.  Wellford,  5 
Fed.  Cas.  No.  2,622,  2  Flipp.  347. 

20.  Pepper  v.  Eogers,  128  Fed.  987;  Snead 
V.  Sellers,  66  Fed.  371,  13  C.  C.  A.  518; 
Brisenden  v.  Chamberlain,  53  Fed.  307 ; 
Davies  r.  Lathrop,  12  Fed.  353,  20  Blatchf. 
397;  Farlow  v.  Lea,  8  Fed.  Cas.  No.  4,649. 

21.  Mississippi. —  Hill  v.  Henderson,  6  Sm. 
&  M.  351. 

New  HampsJiire. —  Geyer  v.  John  Hancock 
Mut.  L.  Ins.  Co.,  50  N.  H.  224,  9  Am.  Rep. 
185. 

NortJi  Dakota. —  Miller  v.  Sunde,  1  N.  D. 
1,  44  N.  W.  301. 

Pennsylvania. —  Middleton  v.  Middleton,  7 
Wkly.  Notes  Cas.  144. 

United  States. —  Continental  L.  Ins.  Co.  v. 
Rhoads,  119  U.  S.  237,  7  S.  Ct.  193,  30  L.  ed. 
380 ;  Blake  v.  McKim,  103  U.  S.  336,  26  L.  ed. 
563;  Rice  v.  Houston,  13  Wall.  66,  20  L.  ed. 
484;  Bonnafee  v.  Williams,  3  How.  574,  11 
L.  ed.  732 ;  Childress  v.  Emory,  3  Wheat.  642, 
5  L.  ed.  705;  Bishop  v.  Boston,  etc.,  R.  Co., 
117  Fed.  771;  Cincinnati,  etc.,  R.  Co.  v.  Thie- 
baud,  114  Fed.  918,  52  C.  C.  A.  538;  Popp  v. 
Cincinnati,  etc.,  R.  Co.,  96  Fed.  465;  Bangs 
V.  Loveridge,  60  Fed.  963;  Harper  V:  Nor- 
folk, etc.,  R.  Co.,  36  Fed.  102;  McElmurray 
V.  Loomis,  31  Fed.  395;  Browne  v.  Browne,  4 
Fed.  Cas.  No.  2,035,  1  Wash.  429;  Carter  v. 
Treadwell,  5  Fed.  Cas.  No.  2,480,  3  Story  25 ; 
Dodge  V.  Perkins,  7  Fed.  Cas.  No.  3,954,  4 
Mason  435. 

See  42  Cent.  Dig.  tit.  "  Removal  of  Causes," 
§  75. 

Notwithstanding  a  state  statute  providing 
that  a  non-resident  could  not  act  as  admin- 
istrator, it  was  held  that  an  administrator 
there  appointed  was  not  estopped  from  show- 
ing, upon  an  application  for  a  removal,  that 
he  was  a  citizen  of  another  state.  McDuffie 
V,  Montgoraery,  128  Fed.  105. 

22.  Omaha  Hotel  Co.  v.  Wade,  97  U.  S. 
13,  24  L.  ed.  917;  International  Trust  Co.  v. 
T.  B.  Townsend  Brick,  etc.,  Co.,  95  Fed.  850, 
37  C.  C.  A.  396;  Putnam  v.  Timothy  Dry- 
Goods,  etc.,  Co.,  79  Fed.  454 ;  Jackson,  etc., 
Co.  V.  Burlington,  etc.,  R.  Co.,  29  Fed.  474. 

When  a  mortgage  bondholder  sued  for  a 
foreclosure,  in  behalf  of  himself  and  all  the 


other  bondholders,  only  one  hundred  and 
twenty  bonds  having  been  issued,  and  the 
latter,  who  had  not  been  made  parties,  the 
complaint  alleging  that  some,  but  not  all, 
were  unknown  to  plaintiff,  intervened  and 
prayed  the  same  relief,  all  such  bondholders 
were  indispensable  parties,  and  in  determin- 
ing the  jurisdiction  of  the  court  were  con- 
sidered to  be  upon  the  same  side  as  plaintiff, 
thus  compelling  a  dismissal  of  the  suit. 
Mangels  v.  Donau  Brewing  Co.,  53  Fed.  513 
[distinguishing  Stewart  v.  Dunham,  115  U.S. 
61,  5  S.  Ct.  1163,  29  L.  ed.  329]. 

23.  U.  S.  V.  Mvers,  27  Fed.  Cas.  No-.  15,844, 
2  Brock.  516.  See  also  Rand  v.  Walker,  117 
U.  S.  340,  6  S.  Ct.  769,  29  L.  ed.  907,  which 
was  an  action  for  the  assignment  of  dower, 
brought  in  a  state  court  by  a  citizen  of 
Illinois,  and  it  appeared  that  of  two  defend- 
ants, who  were  in  possession  of  the  property, 
one,  who  was  a  citizen  of  New  York,  held  the 
legal  title  as  trustee  for  his  co-defendant,  a 
citizen  of  Illinois,  although  it  did  not  appear 
that  he  was  authorized  to  represent  his  in- 
terests in  the  property  for  the  purposes  of  the 
suit.  It  was  held  that  the  beneficiary  was  a 
necessary  party,  and,  being  a  citizen  of  the 
same  state  as  plaintiff,  was  not  entitled  to  a 
removal;  and  that,  the  controversy  not  being 
separable,  the  trustee,  although  the  citizen  of 
another  state,  could  not  sustain  a  petition  for 
removal. 

24.  See  supra,  V,  C,  1. 

25.  Shirk  i\  La  Fayette,  52  Fed.  857. 

26.  Voss  V.  Neineber,  68  Fed.  947;  Dodd 
V.  Ghiselin,  27  Fed.  405;  W'oolridge  v.  Mc- 
Kenna,  8  Fed.  650;  Williams  v.  Ritchey,  29 
Fed.  Cas.  No.  17,734,  3  Dill.  406.  Contra, 
In  re  McClean,  26  Fed.  49. 

27.  Wilcoxen  r.  Chicago,  etc.,  R.  Co.,  116 
Fed,  444;  Wiggins  v.  Bcthune,  29  Fed.  51. 

28.  Mead  v.  Walker,  15  Wis.  499;  Ruck- 
man  V.  Palisade  Land  Co.^  1  Fed.  367. 

29.  Mexican  Cent.  R.  Co.  r.  Eckman,  187 
U.  S.  429,  23  S.  Ct.  211,  47  L.  ed.  245. 

30.  Stout  r.  Rigney,  107  Fed.  545,  46 
C.  C.  A.  459;  Wiggins  v.  Bethune,  29  Fed. 
51. 

31.  Revnolds  v.  Adden,  136  U.  S.  348,  10 
S.  Ct.  843,  34  L.  ed.  360 ;  Shelton  r.  TitRn,  6 
How.  (U.  S.)  163,  12  L.  ed.  387;  ^IcDonald 
v.  Salem  Capital  Flour  Mills  Co.,  31  Fed.  577, 
12  Sawy.  492;  Winn  r.  Gilmer,  27  Fed.  817; 
Kemna  v.  Brockhaus,  5  Fed.  762,  10  Biss. 
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ration  cannot  be  citizens  of  different  states.^^  A  minor  cannot  acquire  a  separate 
domicile  from  that  of  his  father  during  the  latter's  hfe,  except  by  emancipation 
and  a  complete  surrender  of  the  parental  control,  as  to  the  choice  of  domicile. 
The  filing  of  a  declaration  of  his  intention  to  become  a  citizen  of  the  United  States 
does  not  terminate  a  party's  alienage,  although  he  is  permitted  by  the  laws  of 
the  state  of  his  residence  to  vote  and  hold  office  there. 


128;  Burnham  v.  Rangeley,  4  Fed.  Cas.  No. 
2,176,  1  Woodb.  &  M.  7;  Butler  v.  Farns- 
worth,  4  Fed.  Cas.  No.  2,240,  4  Wash.  101; 
Cooper  y.  Galbraith,  6  Fed.  Cas.  No.  3,193,  3 
Wash.  546. 

Evidence  of  citizenship. —  The  exercise  of 
the  right  of  suffrage  by  a  citizen  of  the 
United  States  is  conclusive  evidence  of  his 
citizenship.  Caldwell  v.  Firth,  91  Fed.  177, 
33  C.  C.  A.  439;  McDonald  v.  Salem  Capital 
Flour  Mills  Co.,  31  Fed.  577,  12  Sawy.  492; 
State  Sav.  Assoc.  v.  Howard,  31  Fed.  433; 
Sanger  v.  Seymour,  25  Fed.  289 ;  Rabaud  v. 
D'Wolf,  20  Fed.  Cas.  No.  11,519,  1  Paine 
580.  But  voting  in  a  party  primary,  and 
membership  in  a  local  political  committee, 
are  wot  conclusive  evidence  of  citizenship. 
Gaddie  v.  Mann,  147  Fed.  955  [reversed  on 
other  grounds  in  158  Fed.  42,  88  C.  C.  A.  1]. 
The  exercise  of  the  right  of  suffrage  is  not 
indispensable  to  prove  citizenship.  Shelton  v. 
Tiffin,  6"  How.  (U.  S.)  163,  12  L.  ed.  387; 
Marks  v.  Marks,  75  Fed.  321.  Residence 
alone,  which  is  not  shown  to  be  permanent,  is 
not  conclusive  of  citizenship.  Stoker  v. 
Leavenworth,  7  La.  390;  Guarantee  Co.  of 
North  America  v.  Lynchlmrg  First  Nat.  Bank, 
95  Va.  480,  28  S.  E.  909 ;  Reynolds  v.  Adden, 
136  U.  S.  348,  10  S.  Ct.  843,  34  L.  ed.  360; 
Chicago,  etc.,  R.  Co.  v.  Ohle,  117  U.  S.  123, 
6  S.  Ct.  632,  29  L.  ed.  837;  Shelton  v.  Tiffin, 
supra;  Corel  v.  Chicago,  etc.,  R.  Co.,  123 
Fed.  452;  Adams  v.  Shirk,  117  Fed.  801,  55 
C.  C.  A.  25 ;  Illinois  L.  Ins.  Co.  v.  Shenehon, 
109  Fed.  674;  Hanchett  v.  Blair,  100  Fed. 
817,  41  C.  C.  A.  76;  Blair  v.  Silver  Peak 
Mines,  93  Fed.  332,  84  Fed.  737;  Nichols  v. 
Nichols,  92  Fed.  1;  Caldwell  v.  Firth,  91 
Fed.  177,  33  C.  C.  A.  439;  Alabama,  etc.,  R. 
Co.  V.  Carroll,  84  Fed.  772,  28  C.  C.  A.  207 ; 
Chiatovich  v.  Hanchett,  78  Fed.  193;  Brisen- 
den  V.  Chamberlain,  53  Fed.  307;  Rivers  v. 
Bradley.  53  Fed.  305;  McDonald  v.  Salem 
Capital  Flour-Mills  Co.,  31  Fed.  577,  12  Sawy. 
492;  Sanger  v.  Seymour,  25  Fed.  289;  Wool- 
ridge  V.  McKenna.  8  Fed.  650;  Kemna  v. 
Brockhaus,  5  Fed.  762,  10  Biss.  128;  Butler 
V.  Farnsworth,  4  Fed.  Cas.  No.  2,240,  4  Wash. 
101 ;  Pond  V.  Vermont  Valley  R.  Co.,  19  Fed. 
Cas.  No.  11,265,  12  Blatchf.  280.  A  state- 
ment in  a  document  signed  by  him  that  a 
person  is  "  of  "  a  specified  state  is  evidence 
that  he  is  a  citizen  of  the  same  (Rucker  v. 
Bolles,  80  Fed.  504,  25  C.  C.  A.  600),  but  does 
not  estop  him  from  proving  the  contrary 
(Reynolds  v.  Adden,  136  U.  S.  348,  10  S.  Ct. 
843,  34  L.  ed.  360;  Illinois  L.  Ins.  Co.  v. 
Shenehon,  109  Fed.  674). 

A  citizen  of  Cuba  is  an  alien,  and  may  sue 
in  a  circuit  court  of  the  United  States,  or 
may  remove  to  such  court  a  suit  brought 
against  him,  in  the  cases  in  which  an  alien 
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might  so  sue  or  remove.  Betancourt  v. 
Mutual  Reserve  Fund  L.  Assoc.,  101  Fed.  305. 

Change  of  residence. —  The  fact  that  a 
plaintiff  has  changed  his  residence  and  citi- 
zenship for  the  purpose  of  bringing  suit  in 
the  federal  court  does  not  divest  jurisdiction, 
if  the  change  has  been  actually  made  (Rob- 
ertson V.  Carson,  19  Wall.  (U.  S.)  94,  106, 
22  L.  ed.  178;  Wiemer  v.  Louisville  Water 
Co.,  130  Fed.  244;  Briggs  v.  French,  4  Fed. 
Cas.  No.  1,871,  2  Sumn.  251;  Case  v.  Clarke, 
5  Fed.  Cas.  No.  2,490,  5  Mason  70;  Catlett 
V.  Pacific  Ins.  Co.,  5  Fed.  Cas.  No.  2,517,  1 
Paine  594;  Cooper  v.  Galbraith,  6  Fed.  Cas. 
No.  3,193,  3  Wash.  546),  without  any  inten- 
tion to  return  (Morris  v.  Gilmer,  129  U.  S. 
315,  9  S.  Ct.  289,  32  L.  ed.  690;  Alabama, 
etc.,  R.  Co.  V.  Carroll,  84  Fed.  772,  28  C.  C.  A. 
207;  Chambers  v.  Prince,  75  Fed.  176;  Allen 
V.  Southern  California  R.  Co.,  70  Fed.  370; 
Kingman  v.  Holthaus,  59  Fed.  305 ;  King  v. 
U.  S.,  59  Fed.  9). 

32.  Nichols  r.  Nichols,  92  Fed.  1;  Hatch 
r.  Ferguson,  57  Fed.  959;  Poppenhauser  v. 
India-Rubber  Comb  Co.,  14  Fed.  707.  See 
Jenns  v.  Landes,  85  Fed.  801 ;  Comitis  v. 
Parkerson,  56  Fed.  556,  22  L.  R.  A.  148. 
Contra,  Gordon  v.  Yost,  140  Fed.  79;  Water- 
Town  V.  Greaves,  112  Fed.  183,  50  C.  C.  A. 
172,  56  L.  R.  A.  865. 

Upon  the  insanity  of  a  husband  and  his 
confinement  in  an  asylum  his  wife  becomes 
the  head  of  the  family,  and  may  change  the 
place  of  residence  and  citizenship  to  another 
state,  although  her  husband  remains  in  con- 
finement in  the  state  where  they  formerly 
were  citizens,  and  were  domiciled.  McKnight 
V.  Dudley,  148  Fed.  204,  78  C.  C.  A.  162. 

33.  Woolridge  v.  McKenna,  8  Fed.  650, 
where  the  father,  after  the  mother's  death, 
had  placed  the  child  in  question  under  the 
permanent  care  of  her  aunt  at  the  latter's 
residence  in  another  state. 

34.  Orosco  v.  Gagliardo,  22  Cal.  83 ;  Creagh 
V.  Equitable  L.  Assur.  Soc,  88  Fed.  1;  Maloy 
V.  Duden,  25  Fed.  673;  Baird  v.  Bryne,  2 
Fed.  Cas.  No.  757,  3  Wall.  Jr.  1;  Lanz  v. 
Randall,  14  Fed.  Cas.  No.  8,080,  4  Dill.  425, 
14  Alb.  L.  J.  (N.  Y.)  363,  3  N.  Y.  Wkly.  Dig. 
307. 

The  marriage  in  the  United  States,  of  a 

citizen  thereof,  to  a  foreign  subject,  with 
whom  she  lived  in  the  United  States  until  his 
death,  did  not  make  her  an  alien,  although 
her  husband  was  never  naturalized.  Comites 
V.  Parkerson,  56  Fed.  556,  22  L.  R.  A.  148. 

When  a  naturalized  citizen  took  an  oath  of 
allegiance  to  the  sovereign  of  a  foreign  coun- 
try, of  whom  he  had  never  been  a  subject, 
and  accepted  from  that  king  an  appointment 
as  consul,  but  continued  to  reside  in  the 
United  States,  it  was  held  that  he  remained 
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2.  Corporations.  A  corporation,  which  is  defendant  to  a  case  where  the 
necessary  difference  of  citizenship  exists,  may  remove  the  same.^^  For  the  pur- 
poses of  the  jurisdiction  of  the  federal  court,  either  originally  or  upon  removal, 
a  corporation  is  treated  as  if  it  were  a  citizen  of  the  state  by  or  under  the  laws  of 
which  it  was  chartered,  or  as  is  generally  said,  it  is  conclusively  presumed  to  be 
composed  of  the  citizens  of  such  state.^^  Where  a  corporation,  originally  created 
in  one  state,  afterward  becomes  compulsorily  a  corporation  of  another  state  for 
some  purpose,  in  order  to  extend  its  powers,  and  it  is  engaged  in  interstate  com- 
merce, it  should  be  treated,  for  the  purpose  of  jurisdiction,  as  composed  of  citizens 
of  the  state  which  first  gave  it  corporate  existence;     but  unless  the  case  arises 


an  American  citizen,  and  could  not  remove  a 
case  because  of  alienage.  Fish  V.  Stoughton, 
2  Johns.  Cas.  (N.  Y.)  407. 

35.  Indiana, — 'Western  Union  Tel.  Co.  v. 
Dickinson,  40  Ind.  444,  13  Am.  Rep.  295. 

Missouri. —  Stanley  v.  Chicago,  etc.,  R.  Co., 
62  Mo.  508. 

Neiv  York. —  Barrowcliffe  v.  La  Caisse  Gen- 
erale  des  Assurance,  58  How.  Pr.  131,  1  N.  Y. 
City  Ct.  151. 

Ohio.—  Shelby  v.  Hoffman,  7  Ohio  St.  450. 

Pennsylvania. —  Fox  v.  American  Casualty 
Ins.,  etc.,  Co.,  2  Pa.  Dist.  158,  12  Pa.  Co.  Ct. 
207. 

United  States. — •  Southern  R.  Co.  v.  Allison, 
190  U.  S.  326,  23  S.  Ct.  713,  47  L.  ed.  1078; 
Butler  Bros.  Shoe  Co.  v.  U.  S.  Rubber  Co., 
156  Fed.  1,  84  C.  C.  A.  167;  Purcell  v. 
British  Land,  etc.,  Co.,  42  Fed.  465;  Barney 
V.  Globe  Bank,  2  Fed.  Cas.  No.  1,031,  5 
Blatchf.  107;  Terry  v.  Imperial  F.  Ins.  Co., 
23  Fed.  Cas.  No.  13,838,  3  Dill.  408. 

See  42  Cent.  Dig.  tit.  "  Removal  of  Causes," 
§  64. 

36.  Southern  R.  Co.  v.  Allison,  190  U.  S. 
326,  23  S.  Ct.  713,  47  L.  ed.  1078;  St.  Louis, 
etc.,  R.  Co.  V.  James,  161  U.  S.  545,  16  S,  Ct. 
621,  40  L.  ed.  802;  National  Steamship  Co.  v. 
Tugman,  106  U.  S.  118,  1  S.  Ct.  58,  27  L.  ed. 
87;  MuUer  v.  Dov7S,  94  U.  S.  444,  24  L.  ed. 
207;  Marshall  v.  Baltimore,  etc.,  R.  Co.,  16 
HoAV.  (U.  S.)  314,  14  L.  ed.  953;  Louisville, 
etc.,  R.  Co.  V.  Letson,  2  How.  (U.  S.)  497,  11 
L.  ed.  353. 

The  same  presumption  exists  as  regards  a 
corporation  chartered  by  or  under  the  laws 
of  a  foreign  country.  Barrowcliffe  v.  La 
Caisse  Generale  des  Assurance,  58  How.  Pr. 
(N.  Y.)  131,  1  N.  Y.  City  Ct.  151;  Merchants' 
Cotton-Press,  etc.,  Co.  v.  Insurance  Co.  of 
North  America,  151  U.  S.  368,  14  S.  Ct.  367, 
38  L.  ed.  195;  Purcell  v.  British  Land,  etc., 
Co.,  42  Fed.  465;  Terry  v.  Imperial  F.  Ins. 
Co.,  23  Fed.  Cas.  No.  13,838,  3  Dill.  408. 
Where,  however,  stock-holders  in  a  corpora- 
tion are  themselves  joined  with  or  against  it 
as  parties  to  a  suit,  the  presumption  does 
not  extend  to  them  in  their  individual 
capacity,  although  it  still  exists  so  far  as  the 
corporation  is  concerned.  Doctor  v.  Harring- 
ton, 196  U.  S.  579,  25  S.  Ct.  355,  49  L.  ed. 
606;  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed. 
113,  66  C.  C.  A.  179;  Dodd  v.  Louisville 
Bridge  Co.,  130  Fed.  18G;  Hanchett  v.  Blair, 
100  Fed.  817,  41  C.  C.  A.  76;  Bacon  Rob- 
ertson, 18  How.  480,  15  L.  ed.  499;  Dodge  v. 


Woolsey,  18  How.  331,  15  L.  ed.  401.  The 
location  of  tlie  principal  or  usual  place  of 
business  of  the  corporation  is  immaterial 
(U.  S.  V.  S.  P.  Shotter  Co.,  110  Fed.  1; 
Phinizy  v.  Augusta,  etc.,  R.  Co.,  56  Fed.  273)  ', 
even  if  all  of  its  business  is  transacted,  and 
all  of  its  offices  and  places  of  business  are 
situated  outside  of  the  state  where  it  was 
chartered  (Pacific  R.  Co.  v.  Missouri  Pac.  R. 
Co.,  23  Fed.  565),  and  although  it  was  or- 
ganized for  the  purpose  of  doing  business  in 
other  states  (Baughman  v.  National  Water- 
Works  Co.,  40  Fed.  4).  No  such  presumption 
exists  in  the  case  of  a  de  facto  corporation, 
which  never  acquired  a  legal  existence.  Gas- 
tonia  Cotton  Mfg.  Co.  v.  W.  L.  Wells  Co.,  128 
Fed.  369,  63  C.  C.  A.  Ill  [reversing  118  Fed. 
190,  but  reversed  on  other  grounds  in  198 
U.  S.  177,  25  S.  Ct.  640,  49  L.  R.  A.  1003]. 

A  municipal  corporation  is  considered  to 
be  a  citizen  of  the  state  within  which  it  is 
situated.  New  Orleans  v.  Sheppard,  10  La. 
Ann.  268;  Mercer  County  v.  Cowles,  7  Wall. 
(U.  S.)  118,  19  L.  ed.  87;  Loeb  v.  Columbia 
Tp.,  91  Fed.  37;  Ysleta     Canada,  67  Fed.  6. 

A  national  banking  association,  so  far  as 
the  jurisdiction  of  the  federal  courts  is  con- 
cerned, stands  in  the  same  position  as  a 
citizen  of  the  state  in  which  it  is  located.  24 
LT.  S.  St.  at  L.  554;  Petri  v.  Commercial 
Nat.  Bank,  142  U.  S.  644,  12  S.  Ct.  325,  35 
L.  ed.  1144;  Farmers'  Nat.  Bank  v.  McElhin- 
ney,  42  Fed.  801;  Grand  Haven  First  Nat. 
Bank  v.  Forest,  40  Fed.  705. 

37.  Illinois  Cent.  R.  Co.  v.  Hibbs,  78  S.  W. 
1116,  25  Ky.  L.  Rep.  1899;  Lewis  v.  Mavs- 
ville,  etc.,  R.  Co.,  76  S.  W.  526,  25  Kv.  L. 
Rep.  948;  Wilson  v.  Southern  R.  Co.,  64 
S.  C.  162,  36  S.  E.  704,  41  S.  E.  971  [over- 
ruling Matthis  V.  Southern  R.  Co.,  53  S.  C. 
246,  31  S.  E.  240];  Calvert  V.  Southern  R. 
Co.,  64  S.  C.  139,  36  S.  E.  750,  41  S.  E.  963; 
Southern  R.  Co.  v.  Allison,  190  U.  S.  326, 
23  S.  Ct.  713,  47  L.  ed.  l078  [reversing  129 
N.  C.  336,  40  S.  E.  91];  Louisville,  etc..  R. 
Co.  V.  Louisville  Banking  Co.,  174  U.  S.  552, 
19  S.  Ct.  817,  43  L.  ed.  1081;  St.  Louis,  etc., 
R.  Co.  V.  James,  161  U.  S.  545,  16  S.  Ct.  621, 
40  L.  ed.  802;  Goodwin  r.  Boston,  etc.,  R. 
Co.,  127  Fed.  986;  Walters  v.  Chicago,  etc.. 
R.  Co.,  104  Fed.  337;  Tavlor  v.  Illinois  Cent. 
R.  Co.,  89  Fed.  119;  Stephens  v.  St.  Louis, 
etc.,  R.  Co.,  47  Fed.  530,  14  L.  R.  A.  184; 
Callahan  v.  Louisville,  etc.,  R.  Co.,  11  Fed. 
536.  But  see  remarks  of  Lowell,  J.,  in  Good- 
win V.  New  York,  etc.,  R.  Co.,  124  Fed.  358. 
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under  the  constitution  and  laws  of  the  United  States,  the  federal  court  cannot 
adjudicate  its  rights  or  liabilities  as  a  corporation  of  a  state,  citizens  of  which 
are  upon  the  other  side  of  the  controversy.^^  In  case  of  a  consolidation  of  cor- 
porations chartered  by  different  states,  if  the  consolidation  creates  a  new  cor- 
porate entity  and  is  made  under  the  laws  of  a  single  state,  it  seems  that  the  new 
company  must  be  treated  as  a  citizen  of  that  state  alone. A  general  law  enabling 
foreign  corporations  of  a  certain  class  to  transact  business  in  a  state  upon  com- 
pliance with  certain  conditions,  or  a  special  enabling  law  to  such  effect,  does  not 
prevent  a  corporation  which  complies  with  the  same  from  removing  a  suit  against 
it  because  of  a  difference  of  citizenship  between  it  and  a  citizen  of  such  a  state. 


Otherwise,  where  a  corporation  is  chartered 
hy  two  or  more  states;  it  should  be  treated, 
for  the  purpose  of  jurisdiction,  as  composed 
of  citizens  of  the  state  where  the  suit  was 
brought.  Horne  v.  Boston,  etc.,  R.  Co.,  62 
N.  H.  454;  Alleghany  County  v.  Cleveland, 
etc.,  R.  Co.,  51  Pa.  St.  228,  88  Am.  Dec.  579; 
Baltimore,  etc.,  R.  Co.  v.  Pittsburg,  etc.,  R. 
Co.,  17  W.  Va.  812;  Patch  v.  Wabash  R. 
Co.,  207  U.  S.  277,  -28  S.  Ct.  80,  52  L.  ed. 
204;  Memphis,  etc.,  R.  Co.  v.  Alabama,  107 
U.  S.  581,  2  S.  Ct.  432,  27  L.  ed.  518;  Mul- 
ler  V.  Dows,  94  U.  S.  444,  24  L.  ed.  207; 
Chicago,  etc.,  R.  Co.  v.  Whitton,  13  Wall. 
(U.  S.)  270,  20  L.  ed.  571;  Ohio,  etc.,  R.  Co. 
V.  Wheeler,  1  Black  (U.  S.)  286,  17  L.  ed. 
130;  Goodwin  v.  Boston,  etc.,  R.  Co.,  127  Fed. 
986;  Goodwin  v.  New  York,  etc.,  R.  Co.,  124 
Fed.  358;  Boston,  etc.,  R.  Co.  v.  Kurd,  108 
Fed.  116,  47  C.  C.  A.  615,  56  L.  R.  A.  193; 
Walters  v.  Chicago,  etc.,  R.  Co.,  104  Fed. 
337 ;  Smith  v.  New  York,  etc.,  R.  Co.,  96  Fed. 
504;  Taylor  v.  Illinois  Cent.  R.  Co.,  89 
Fed.  119;  Phinizy  v.  Augusta,  etc.,  R.  Co., 
56  Fed.  273;  Page  v.  Fall  River,  etc.,  R.  Co., 
31  Fed.  257;  Union  Trust  Co.  v.  Rochester, 
etc.,  R.  Co.,  29  Fed.  609;  Colglazier  v.  Louis- 
ville, etc.,  R.  Co.,  22  Fed.  568 ;  Horne  v.  Bos- 
ton, etc.,  R.  Co.,  18  Fed.  50;  Minot  Phila- 
delphia, etc.,  R.  Co.,  17  Fed.  Cas.  No.  9,645,  2 
Abb.  323,  7  Phila.  (Pa.)  555  [affirmed  in 
18  Wall.  206,  21  L.  ed.  888];  St.  Louis,  etc., 
R.  Co.  V.  Indianapolis,  etc.,  il.  Co.,  21  Fed. 
Cas.  No.  12,237,  9  Biss.  144,  9  Reporter  103. 
The  rule  may  be  different  where  the  cause 
of  action  arose,  in  another  state  from  that 
in  which  the  suit  is  brought.  Patch  v. 
Wabash  R.  Co.,  207  U.  S.  277,  28  S.  Ct.  80, 
52  L.  ed.  204. 

Where  the  foreign  corporation,  subsequent 
to  the  injury  which  caused  the  suit,  became 
a  citizen  of  the  state  where  the  injury  was 
done,  it  was  held  that  for  the  purposes  of 
the  suit  it  would  be  treated  as  a  foreign 
corporation.  Mowery  v.  Southern  R.  Co., 
129  N.  C.  351,  40  S.  E.  88. 

38.  Louisville,  etc.,  R.  Co.  v.  Louisville 
Banking  Co.,  174  U.  S.  552,  19  S.  Ct.  817, 
43  L.  ed.  1081. 

39.  Westheider  v.  Wabash  R.  Co.,  115  Fed. 
840.  See  Staton  v.  Atlantic  Coast  Line  R. 
Co.,  144  N.  C.  135,  56  S.  E.  794;  Winn  v. 
Wabash  R.  Co.,  118  Fed.  55. 

If  such  consolidation  is  made  under  the 
laws  of  both  the  states,  the  consolidated  cor- 
poration is  to  be  treated  as  a  citizen  of  both, 
and  when  sued  in  either  state  by  a  citizen 
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thereof,  it  has  no  right  of  removal.  Wasley 
V.  Chicago,  etc.,  R.  Co.,  147  Fed.  60'8;  Good- 
win V.  Boston,  etc.,  R.  Co.,  127  Fed.  986; 
Goodwin  v.  New  Yo.rk,  etc.,  R.  Co.,  124  Fed. 
358;  Paul  v.  Baltimore,  etc.,  R.  Co.,  44  Fed. 
513;  Johnson  V.  Philadelphia,  etc.,  R.  Co.,  9 
Fed.  6;  Chicago,  etc.,  R.  Co.  v.  Lake  Shore, 
etc.,  R.  Co.,  5  Fed.  19,  10  Biss.  122.  But  see 
Nashua,  etc.,  R.  Corp.  v.  Boston,  etc.,  R. 
Corp.,  136  U.  S.  356,  10  S.  Ct.  1004,  34  L.  ed. 
363,  liolding  that  in  such  a  case  the  corpora- 
tion may  sue  in  a  federal  court  a  citizen 
of  the  state  where  such  court  is  situated. 
The  circuit  court  has  jurisdiction  of  a  suit 
against  it  in  one  of  those  states  by  a  citizen 
€f  another.  Marshall  v.  Baltimore,  etc.,  R. 
Co.,  16  How.  (U.  S.)  314,  14  L.  ed.  953; 
Wasley  v.  Chicago,  etc.,  R.  Co.,  147  Fed. 
608;  Winn  v.  Wabash  R.  Co.,  118  Fed.  55; 
Smith  V.  New  York,  etc.,  R.  Co.,  96  Fed.  504; 
Missouri  Pac.  R.  Co.  v.  Meeh,  69  Fed.  753, 
16  C.  C.  A.  510,  30  L.  R.  A.  250;  William- 
son V.  Krohn,  66  Fed.  655,  13  C.  C.  A.  668; 
Wheeling  v.  Baltimore,  29  Fed.  Cas.  No. 
17,502,  1  Hughes  90. 

Where  there  is  a  merger,  one  corporation 
remaining  in  existence  and  the  other  being 
absorbed  in  the  same,  the  company  continues 
to  be  a  citizen  of  the  same  state  as  that  of 
the  former.  Lee  v.  Atlantic  Coast  Line  R. 
Co.,  150  Fed.  775. 

40.  Morton  v.  New  York  Mut.  L.  Ins.  Co., 
105  Mass.  141,  7  Am.  Rep.  505;  Fisk  V. 
Chicago,  etc.,  R.  Co.,  53  Barb.  (N.  Y.)  472; 
Newhall  v.  Atlantic  F.  &  M.  Ins.  Co.,  8 
Phila.  (Pa.)  106;  Goodloe  v.  Tennessee  Coal, 
etc.,  Co.,  117  Fed.  348;  Amsden  v.  Norwich 
Union  F.  Ins.  Soc,  44  Fed.  515;  Scott  V. 
Texas  Land,  etc.,  Co.,  41  Fed.  225;  Owen  v. 
New  York  L.  Ins.  Co.,  18  Fed.  Cas.  No. 
10,631,  1  Hughes  322. 

Acts  not  preventing  removal. — The  appoint- 
ment of  an  attorney  in  a  foreign  state  with 
a  consent  that  process  served  upon  him  shall 
bind  the  corporation  (Morton  v.  New  York 
Mut.  L.  Ins.  Co.,  105  Mass.  141,  7  Am.  Rep. 
505;  Stevens  v.  Phoenix  Ins.  Co.,  41  N.  Y. 
149;  Fisk  v.  Chicago,  etc.,  R.  Co.,  53  Barb. 
(N.  Y.)  472;  Fox  V.  American  Casualty  Ins., 
etc.,  Co.,  2  Pa.  Dist.  158,  12  Pa.  Co.  Ct.  207; 
Newhall  v.  Atlantic  F.  &  M.  Ins.  Co.,  8 
Phila.  (Pa.)  106;  Amsden  v.  Norwich  Union 
F.  Ins.  Soc,  44  Fed.  515;  Scott  v.  Texas 
Land,  etc.,  Co.,  41  Fed.  225 ;  Fales  v.  Chicago, 
etc.,  R.  Co.,  32  Fed.  673;  Hatch  v.  Chicago, 
etc.,  R.  Co.,  11  Fed.  Cas.  No.  6,204,  6  Blatchf. 
105;  Lee  V.  Mtna,  Ins.  Co.,  14  Fed.  Cas.  No. 
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3.  Unincorporated  Stock  Companies.  There  is  no  presumptiony  as  regards  the 
citizenship  of  members  of  unincorporated  joint  stock  companies,  even  where 
the  law  under  which  they  were  organized  authorizes  them  to  sue  and  be  sued  in 
the  name  of  one  or  more  of  their  officers;  and  a  case  where  one  of  them  is  a  party 
cannot  be  removed,  because  of  diverse  citizenship,  unless  all  the  members  of  such 
company  are  citizens  of  different  states  from  those  of  all  the  parties  on  the  opposite 
side  of  the  controversy.^^ 

4.  Partnerships.  There  is  no  presumption  that  the  members  of  a  partner- 
ship, whether  general  or  limited,  are  citizens  of  the  state  where  it  was  organized; 
and  the  citizenship  of  all  its  members  must  be  considered,  when  a  removal  is 
sought  in  a  suit  to  which  it  is  a  party,  even  when  the  state  law  authorizes  them 
to  sue  and  be  sued  in  the  firm-name. 

D.  Assignees  of  Rights  of  Citizens  of  the  Same  Citizenship,  as 
Defendant.  Under  the  Judiciary  Act  of  1875  it  was  held  that  the  exception  of 
suits  by  assignees,  which  could  not  have  been  there  instituted  by  the  assignors, 
from  the  original  jurisdiction  of  the  circuit  courts  of  the  United  States,  did  not 


8,181;  Owen  v.  New  York  L.  Ins.  Co.,  18 
Fed.  Cas.  No.  10,631,  1  Hughes  322),  the 
operation  of  a  railroad  in  another  state  under 
a  lease  (Treadway  v.  Chicago,  etc.,  E.  Co., 
21  Iowa  351;  Baltimore,  etc.,  R.  Co.  v. 
Koontz,  104  U.  S.  5,  26  L.  ed.  643;  Willson 
V.  Winchester,  etc.,  R.  Co.,  99  Fed.  642,  41 
C.  C.  A.  215  [affirming  82  Fed.  15];  Wilkin- 
son V.  Delaware,  etc.,  R.  Co.,  22  Fed.  353 ; 
Crane  v.  Chicago,  etc.,  R.  Co.,  20  Fed.  402 
[affirmed  in  113  U.  S.  424,  5  S.  Ct.  578,  28 
L.  ed.  1064]  ;  Callahan  v.  Louisville,  etc.,  R. 
Co.,  11  Fed.  536),  or  under  a  purchase  from 
a  domestic  corporation  (Morgan  v.  East  Ten- 
nessee, etc.,  R.  Co.,  48  Fed.  705 ;  Conn  v. 
Chicago,  etc.,  R.  Co.,  48  Fed.  177  [distin- 
guishing Fitzgerald  v.  Missouri  Pac.  R.  Co., 
45  Fed.  812] ;  Chicago,  etc.,  R.  Co.  v.  Dakota 
County,  28  Fed.  219;  Antelope  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  16  Fed.  295,  4  McCrary 
46;  Williams  v.  Missouri,  etc.,  R.  Co.,  29 
Fed.  Cas.  No.  17,728,  3  Dill.  267),  the  filing 
in  the  office  of  the  secretary  of  state  of  duly- 
authenticated  copies  of  its  charter  and  by- 
laws (Southern  R.  Co.  v.  Allison,  190  U.  S. 
326,  23  S.  Ct.  713,  47  L.  ed.  1078  [reversing 
129  N.  C.  336,  40  S.  E.  91];  St.  Lo'uis,  etc., 
R.  Co.  V.  Indianapolis,  etc.,  R.  Co.,  118  U.  S. 
630,  7  S.  Ct.  24,  30  L.  ed.  284;  Pennsylvania 
R.  Co.  V.  St.  Louis,  etc.,  R.  Co.,  118  U.  S. 
290,  6  S.  Ct.  1094,  30  L.  ed.  83;  Chicago, 
etc.,  R.  Co.  V.  Minnesota,  etc.,  R.  Co.,  29  Fed. 
337),  the  subsequent  acceptance  of  a  paper 
described  as  a  charter  issued  by  the  secre- 
tary of  state  and  reciting  a  merger,  union, 
and  consolidation  of  a  domestic  with  a 
foreign  corporation  (Lee  v.  Atlantic  Coast 
Line  R.  Co.,  150  Fed.  775),  legislative  recog- 
nition of  the  existence  within  a  state  of  a 
corporation  chartered  elsewhere  (Gerling  v. 
,  Baltimore,  etc.,  R.  Co.,  151  U.  S.  673,  14 
S.  Ct.  533,  38  L.  ed.  311;  Markwood  v. 
Southern  R.  Co.,  65  Fed.  817;  Chapman  v. 
Alabama  Great  Southern  R.  Co.,  50  Fed. 
370;  Baltimore,  etc.,  R.  Co.  v.  Ford,  35  Fed. 
170  [folloiving  Baltimore,  etc.,  R.  Co.  v.  Har- 
ris, 12  Wall.  (U.  S.)  65,  20  L.  ed.  354]; 
Taylor  County  Ct.  v.  Baltimore,  etc.,  R.  Co., 
35  Fed.  161;  Moore  v.  Chicago,  etc.,  R.  Co., 


21  Fed.  817;  Antelope  Co.  v.  Chicago,  etc., 
R.  Co.,  16  Fed.  295,  4  McCrary  46),  or  even 
the  legislative  grant  of  a  charter  making  it 
a  domestic  corporation,  when  such  grant  is 
not  accepted  (Nashua,  etc.,  R.  Corp.  v.  Bos- 
ton, etc.,  R.  Corp.,  136  U.  S.  3'56,  10  S.  Ct. 
1004,  34  L.  ed.  363;  Pennsylvania  R.  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  118  U.  S.  290,  6  S.  Ct. 
1094,  30  L.  ed.  83),  do  not  make  a  foreign 
corporation  a  citizen  of  such  other  state  and 
cut  off  its  right  of  removal. 

41.  Chapman  v.  Barney,  129  U.  S.  677,  9 
S.  Ct.  426,  32  L.  ed.  800;  Dinsmore  v.  Phila- 
delphia R.  Co.,  7  Fed.  Cas.  No.  3,921,  11 
Phila.  (Pa.)  483.  Contra,  Saunders  v.  Adams 
Express  Co.,  136  Fed.  494;  Whitman  v.  Hub- 
bell,  30  Fed.  81;  Baltimore,  etc.,  R.  Co.  v. 
Adams  Express  Co.,  22  Fed.  404;  Fargo  v. 
Louisville,  etc:,  R.  Co.,  6  Fed.  787,  10  Biss. 
273;  Maltz  v.  American  Express  Co.,  16  Fed. 
Cas.  No.  9,002,  1  Flipp.  611.  But  see  Boat- 
ner  v.  American  Express  Co.,  122  Fed.  714, 
where  the  treasurer  of  such  a  joint  stock  as- 
sociation was  allowed  to  remove  a  suit 
brought  against  him  under  section  25  of  the 
Kentucky  civil  code  of  practice,  authorizing 
one  or  more  of  numerous  parties  to  sue  or 
defend  for  the  benefit  of  all. 

42.  Great  Southern  Fireproof  Hotel  Co.  v, 
Jones,  177  U.  S.  449,  20  S.  Ct.  690,  44  L.  ed. 
842  [reversing  86  Fed.  370,  30  C.  C.  A.  108, 
and  overruling  Andrews  Bros.  Co.  v.  Youngs- 
town  Coke  Co.,  86  Fed.  585,  30  C.  C.  A.  293; 
Carnegie  v.  Hulbert,  53  Fed.  10,  3  C.  C.  A. 
391;  Bushne.ll  v.  Park,  46  Fed.  209];  Fred 
Macey  Co.  v.  Macey,  135  Fed.  725,  68  C.  C.  A. 
363;  Jewish  Colonization  Assoc.  v.  Solomon, 
125  Fed.  994. 

Where  a  copartnership  was  sued  alone  by 
its  firm-name,  under  section  3468  of  the  Iowa 
code,  authorizing  a  suit  to  be  brought  either 
against  a  partnership  or  its  members  or 
both,  the  members  of  the  firm  not  being 
named  in  plaintift"'s  petition,  which  alleged 
defendant  to  be  a  corporation :  it  was  held 
that  the  suit  could  not  be  removed  by  the 
members  of  the  firm,  who  were  citizens  of  a 
dilTerent  state  from  that  of  plaintiff.  Ralya 
Market  Co.  v.  Armour,  102  Fed.  530. 

[V,  D] 


1264    [34  eye.]  REMO  YAL  OF  OA  USES 


affect  the  right  of  removal;  and  that  the  right  of  a  defendant  to  remove  was  not 
affected  by  the  citizenship  of  his  assignor.*^  Whether  this  exception  extends  to 
removal  caseS;  under  the  act  of  1887,  has  not  been  authoritatively  decided.^* 

VL  SEPARABLE  CONTROVERSIES. 

A.  In  General.  The  Judiciary  Act  of  1887,  as  originally  enacted,  and  as 
amended  in  1888,  provides  that  if,  '^in  any  suit  [which  would  otherwise  be  remov- 
able] there  shall  be  a  controversy  which  is  wholly  between  citizens  of  different 
states,  and  which  can  be  fully  determined  as  between  them,  then  either  one  or 
more  of  the  defendants  actually  interested  in  such  controversy  may  remove  said 
suit  into  the  circuit  court  of  the  United  States  for  the  proper  district."  It  is 
usually  although  not  universally  held  that  this  refers  to  a  case  in  which  there 
are  two  controversies,  one  of  which  is  separable  from  the  other.'^^    The  removal 


43.  Leutze  v.  Eiitterfield,  7  Daly  (N.  Y.) 
24,  1  Abb.  N.  Cas.  367,  52  How.  Pr.  376; 
Delaware  County  Com'rs  v.  Diebold  Safe, 
etc.,  Co.,  133  U.  S.  473,  10  S.  Ct.  399,  33 
L.  ed.  674;  Claflin  v.  Commonwealth  Ins.  Co., 
110  U.  S.  81,  3  S.  Ct.  507,  28  L.  ed.  76; 
Eosenbaum  v.  Council  Bluffs  Ins.  Co.,  37 
Fed.  724;  Bell  v.  Noonan,  19  Fed.  225; 
Rosenblatt  v.  Reliance  Lumber  Co.,  18  Fed. 
705;  Waterbury  v.  Laredo,  29'  Fed.  Cas.  No. 
17,252,  3  Woods  371. 

Where  by  the  state  practice  the  assignee 
of  a  cause  of  action,  sued  in  his  own  name, 
but  by  the  practice  of  the  federal  courts  the 
action  could  only  be  sustained  in  the  name  of 
his  assignor,  and  the  latter  was  a  citizen  of 
the  same  state  as  defendant,  it  was  held  that 
there  could  be  no  removal.  Anderson  v. 
Manufacturers'  Bank,  14  Abb.  Pr.  (N.  Y.) 
436. 

44.  Flynn  v.  Fidelity,  etc.,  Co.,  145  Fed. 
265;  Sharkey  v.  Port  Blakely  Mill  Co.,  92 
Fed.  425.  Compare  Ex  p.  Wisner,  203  U.  S. 
449,  27  S.  Ct.  150,  51  L.  ed.  264. 

45.  25  U.  S.  St.  at  L.  p.  434. 

46.  Chicago,  etc.,  R.  Co.  v.  Martin,  178 
U.  S.  245,  20  S.  Ct.  854,  44  L.  ed.  1055; 
Fletcher  v.  Hamlet,  116  U.  S.  40.8,  6  S.  Ct. 
426,  29  L.  ed.  679;  Houston,  etc.,  R.  Co.  v. 
Shirley,  111  U.  S.  358,  4  S.  Ct.  472,  28  L.  ed. 
455;  Blackburn  v.  Blackburn,  142  Fed.  90; 
Huntington  v.  Pinney,  126  Fed.  237;  Yarnell 
V.  Felton,  102  Fed.  369;  Mutual  Reserve 
Fund  Life  Assoc.  v.  Farmer,  77  Fed.  929,  23 
C.  C.  A.  574;  Watson  v.  Asbury  Park,  etc., 
St.  R.  Co.,  73  Fed.  1;  Thompson  v.  Chicago, 
etc.,  R.  Co.,  60  Fed.  773;  Rogers  v.  Van 
Nortwick,  45  Fed.  513;  Arkansas  Valley 
Smelting  Co.  v.  Cowenhoven,  41  Fed.  450; 
Sexton  V.  Seelye,  39  Fed.  705 ;  Western  Union 
Tel.  Co.  V.  Brown,  32  Fed.  337.  Contra, 
Hunter  v.  Conrad,  85  Fed.  803;  Garner  v. 
Providence  Second  Na.t.  Bank,  66  Fed.  369; 
Stanbrough  v.  Cook,  38'  Fed.  360,  3  L.  R.  A. 
400;  Grindrod  v.  Crine,  22  Fed.  257;  Mutual 
L.  Ins.  Go.  V.  ChampMn,  21  Fed.  85,  22 
Blatchf.  334;  Arapahoe  County  v.  Kansas 
Pac.  R.  Co.,  1  Fed.  Cas.  No.  502,  4  Dill. 
277. 

The  separable  controversy  must  be  real 
and  substantial,  and  not  a  mere  fanciful 
claim  which  has  no  support  in  the  allega- 
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tions  of  the  bill.  MacGinniss  v.  Boston,  etc., 
Consol.  Copper,  etc.,  Min.  Co.,  119  Fed.  96, 
55  C.  C.  A.  648.  See  Snow  v.  Smith,  88 
Fed.  657.  Where  there  are  separate  remedies 
against  the  several  parties,  upon  the  same 
cause  of  action,  there  is  no  separable  con- 
troversy. Merchants'  Cotton-Press,  etc.,  Co» 
V.  Insurance  Co.  of  North  America,  151  U.  S. 
368,  14  S.  Ct.  3^67,  38  L.  ed.  195;  Ayers  v. 
Wiswall,  112  U.  S.  187,  5-  S.  Ct.  90,  28 
L.  ed.  693;  Winchester  v.  Loud,  108  U. 
130,  2  S.  Ct.  311,  27  L.  ed.  677;  Gudger  V, 
Western  North  Carolina  R.  Co.,  21  Fed.  81. 
And  see  Blunt  v.  Southern  R.  Co.,  155  Fed. 
499.  Matters  which  are  mere  incidents  to 
the  principal  subject-matter  of  the  suit  do 
not  present  a  separable  controversy.  Repub- 
lic F.  Ins.  Co.  V.  Keogh,  23  Hun  (N.  Y.) 
644;  Torrenoe  v.  Shedd,  144  U.  S.  527,  12 
S.  Ct.  726,  36  L.  ed.  52S ;  Shainwald  v.  Lewis, 
108  U.  S.  158,  2  S.  Ct.  385,  27  L.  ed.  691 
[affirming  5  Fed.  510,  6  Sawy.  585];  Mac- 
Ginniss V.  Boston,  etc.,  Consol.  Copper,  etc.,. 
Min.  Co.,  119  Fed.  96,  55  C.  C.  A.  648; 
Wilder  v.  Virginia,  etc.,  Steel,  etc.,  Co.,  46 
Fed.  676;  New  York  v.  New  Jersey  Steam- 
Boat  Transp.  Co.,  24  Fed.  817.  Contra, 
Langdon  v.  Fogg,  18  Fed.  5,  21  Blatchf.  392.  ■ 
But  see  Campbell  v.  Milliken,  119  Fed.  981. 
Collateral  issues  connected  with  the  case  do 
not  destroy  the  right  of  removal.  Osgood  V. 
Chicago,  etc.,  R.  Co.,  18  Fed.  Cas.  No.  10,604, 
6  Biss.  330. 

There  is  a  clear  distinction  between  sepa- 
rable controversies  as  contemplated  by  the 
statute  and  separate  and  wholly  distinct  con- 
troversies only  joined  in  one  proceeding  by 
express  statutory  permission;  and  in  the 
latter  class  of  cases  nothing  will  be  removed, 
except  the  controversy  between  the  removing 
party  and  plaintiff.  Deepwater  R.  Co.  V. 
Western  Pocahontas  Coal,  etc.,  Co.,  152  Fed. 
824. 

The  case  must  be  separable  into  parts,  so 

that  in  one  of  them  a  controversy  will  be 
presented  wholly  between  citizens  of  different 
states,  which  can  be  fully  determined,  with- 
out the  presence  of  the  other  parties. 

G^eor^rw.— Carter  v.  Scott,  82  Ga.  297,  8 
S.  E.  421. 

loioa. —  Burch  v.  Davenport,  etc.,  R.  Go.,  46 
Iowa  449,  26  Am.  Rep.  150. 
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takes  the  whole  case,  not  merely  the  separable  controversy,  into  the  federa 
court.^^ 

B.  Determination  by  Plaintiff's  Pleading.  The  separability  of  the  con- 
troversy must  be  determined  on  plaintiff's  pleading  alone/^  at  least  when  no 
cross  bill  or  counter-claim  has  been  interposed.*^ 

C.  Parties  to  Controversy.  A  separable  controversy  to  which  an  alien  is 
a  party  cannot  be  thus  removed;  whether  the  alien  is  a  plaintiff /°  or  a  defendant. 


Louisiana. —  Townsend  V.  Sykes,  La. 
Ann.  410. 

Hew  Jersey. — National  Docks,  etc.,  Connect- 
ing R.  Co.  V.  Pennsylvania  R.  Co.,  52  N.  J. 
Eq.  58,  28  Atl.  71  {affirmed  in  52  N,  J.  Eq. 
590,  33  Atl.  50]. 

United  States. —  Torrence  v.  Sliedd,  144 
U.  S.  527,  12  S.  Ct.  726,  36  L.  ed.  528 ;  Win- 
chester V.  Loud,  108  U.  S.  130,  2  S.  Ct.  311, 
27  L.  ed.  677;  Eraser  v.  Jennison,  106  U.  S. 
191,  1  S.  Ct.  171,  27  L.  ed.  131;  Yulee  V. 
Vose,  99  U.  S.  539,  25  L.  ed.  355;  Gardner 
V.  Brown,  21  Wall.  36,  22  L.  ed.  527;  Snow 
V.  Smith,  88  Fed.  657;  Scoutt  v.  Keck,  73 
Fed.  900,  20  C.  C.  A.  103 ;  McNulty  v.  Con- 
necticut Mut.  L.  Ins.  Co.,  46  Fed.  305;  Capi- 
tal City  Bank  v.  Hodgin,  22  Fed.  209 ;  Gudger 
V.  Western  North  Carolina  R.  Co.,  21  Fed. 
81;  New  Jersey  Zinc,  etc.,  Co.  v.  Trotter,  18 
Fed.  337;  Connell  v.  Utica,  etc.,  R.  Co.,  13 
Fed.  241;  Maine  v.  Gilman,  11  Fed.  214; 
Bixby  V.  Couse,  3  Fed.  Cas.  No.  1,451,  8 
Blatchf.  73. 

See  42  Cent.  Dig.  tit.  Removal  of 
Causes,"  §  94. 

47.  Barney  v.  Latham,  3  Ky.  L.  Rep.  144; 
Swan  V.  Mansfield,  etc.,  R.  Co.,  7  Ohio  Dec. 
(Reprint)  669,  4  Cine.  L.  Bui.  898;  Barney 
V.  Latham,  103  U.  S.  205,  26  L.  ed.  514;  At- 
lantic, etc..  Fertilizing  Co.  v.  Carter,  8'8  Fed. 
707;  Corbin  v.  Boies,  18  Fed.  3;  Sheldon  v. 
Keokuk  Northern  Line  Packet  Co.,  1  Fed. 
789,  9  Biss.  307;  Carraher  v.  Brennan,  5  Fed. 
Cas.  No.  2,441,  7  Biss.  497 ;  Farmers'  L.  &  T. 
Co.  V.  Chicago,  etc.,  R.  Co.,  8  Fed.  Cas.  No. 
4,665,  9  Biss.  133;  Girardey  V.  Moore,  10 
Fed.  Cas.  No.  5,462,  3  Woods  397;  Hervey 
V.  Illinois  Midland  R.  Co.,  12  Fed.  Cas.  No. 
6,434,  7  Biss.  103.  See  St.  Louis,  etc.,  R. 
Co.  V.  Ransom,  29  Kan.  298.  But  see  Manu- 
facturers' Commercial  Co.  v.  Brown  Alaska 
Co.,  148  Fed.  308. 

48.  Southern  R.  Co.  v,  Sittasen,  (Ind.  App. 
1905)  74  N.  E.  898;  Illinois  Cent.  R.  Co.  v. 
Harris,  85  Miss.  15,  38  So.  225;  National 
Docks,  etc..  Connecting  R.  Co.  v.  Pennsyl- 
vania R.  Co.,  52  N.  J.  Eq.  58,  28  Atl.  71 
[affirmed  in  52  N.  J.  Eq.  590,  33  Atl.  50]; 
Blunt  V.  Southern  R.  Co.,  155  Fed.  499; 
Thomas  v.  Great  Northern  R.  Co.,  147  Fed. 
83,  77  C.  C.  A.  255;  Harley  v.  Home  Ins. 
Co.,    125    Fed.    792;     Fogarty    v.  South- 

'  ern  Pac.  Co.,  123  Fed.  973;  Dougherty  v. 
Yazoo,  etc.,  R.  Co.,  122  Fed.  205,  58  C.  C.  A. 
651;  Union.  Terminal  R.  Co.  v.  Chicago,  etc., 
R.  Co.,  119  Fed.  209;  MacGinnis  v.  Boston, 
etc.,  Consol.  Copper,  etc.,  Min.  Co.,  119  Fed. 
96,  55  C.  C.  A.  648 ;  Riser  v.  Southern  R.  Co., 
116  Fed.  2I5';  Ames  v.  Chicago,  etc.,  R.  Co., 
39  Fed.  881.  See  also  Stratton  Cripple  Creek 
Min.,  etc.,  Co.  v.  Ellison,  42  Colo.  498,  94 
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Pac.  303 ;  Staton  v.  Atlantic  Coast  Line  R. 
Co.,  144  N.  C.  135,  56  S.  E.  794. 

Allegations  in  the  petition  for  removal  of 
the  cause  are  immaterial.  Fogarty  v.  South- 
ern Pac.  Co.,  123  Fed.  973;  Hazard  v.  Robin- 
son, 21  Fed.  193.  See  also  St.  Louis  South- 
western R.  Co.  V.  Adams,  (Ark.  1908)  112 
S.  W.  186. 

The  pleading  by  defendant,  either  by  cross 
bill,  counter-claim,  or  otherwise,  of  a  separate 
claim,  wliich  is  purely  a  matter  of  defense, 
or  is  directly  connected  with  plaintiff's  orig- 
inal pleading,  or  the  answer,  does  not  present 
a  separable  controversy.  Wilson  v.  Oswego 
Tp.,  151  U.  S.  56,  14  S.  Ct.  259,  38  L.  ed.  70; 
Maish  V.  Bird,  48  Fed.  607;  Shaver  v.  Har- 
din, 30  Fed.  801;  Rumsey  v.  Call,  28  Fed. 
769;  Brande  v.  Gilchrist,  18  Fed.  465;  Dono- 
hoe  V.  Mariposa  Land,  etc.,  Co.,  7  Fed.  Cas. 
No.  3,989,  5  Sawy.  163.  The  interposition 
of  separate  defenses  by  answers  will  not 
make  a  case  removable  (Louisville,  etc.,  R. 
Co.  V.  Wangelin,  132  U.  S.  599,  10  S.  Q. 
203,  33'  L.  ed.  473;  Little  v.  Giles,  118  U.  S. 
596,  7  S.  Ct.  34,  30  L.  ed.  269  [reversing  13 
Fed.  100,  2  McCrary  370];  Plymouth  Gold 
Min.  Co.  V.  Amador,  etc..  Canal  Co.,  118  U.  S. 
264,  6  S.  Ct.  1034,  30  L.  ed.  232;  Core  v. 
Vinal,  117  U.  S.  347,  G  S.  Ct.  767,  29  L.  ed. 
912;  Sloane  v.-  Anderson,  117  U.  S.  275,  6 
S.  Ct.  730,  29  L.  ed.  899  ;  Starin  v.  New  York, 
115  U.  S.  248,  6  S.  Ct.  28,  29  L.  ed.  388 
[affirming  21  Fed.  593,  22  Fed.  801];  Pirie 
V.  Tvedt,  115  U.  S.  41,  5'  S.  Ct.  1034,  1061, 
29  L.  ed.  331;  Putnam  i;.  Ingraham,  114 
U.  S.  57,  5  S.  Ct.  746,  29  L.  ed.  65;  Louis- 
ville, etc.,  R.  Co.  V.  Ide,  114  U.  S.  52,  5 
S.  Ct.  735,  2'9  L.  ed.  63;  American  Bridge 
Co.  V.  Hunt,  130  Fed.  302,  64  C.  C.  A.  548; 
Bobbins  v.  Ellenbogen,  71  Fed.  4,  18  C.  C.  A. 
83;  Thurber  v.  Miller,  67  Fed.  371,  14 
C.  C.  A.  432;  Arrowsmith  v.  Nashville,  etc., 
R.  Co.,  57  Fed.  165;  O'Harrow  v.  Henderson, 
52  Fed.  769;  Patchin  v.  Hunter,  38  Fed.  51), 
even  though  one  of  them,  in  which  all  the  de- 
fendants are  not  interested,  arises  under  the 
constitution  or  laws  of  the  United  States 
(Chicago,  etc.,  R.  Co.  t'.  Ma.rtin,  178  U.  S. 
245,  20  S.  Ct.  854,  44  L.  ed.  1055). 

49.  See  Hack  r.  Chicago,  etc.,  R.  Co.,  23 
Fed.  356. 

50.  Creagh  r.  Equitable  L.  Assur.  Soc,  88 
Fed.  1;  Deakin  r.  Lea.  7  Fod.  Cas.  No.  3.095, 
11  Biss.  27.  Contra,  Iowa  Lillooet  Gold 
Min.  Co'.  v.  Bliss,  144  Fed.  446. 

51.  Merchants'  Cotton-Press,  etc.,  Co.  v. 
Insurance  Co.  of  North  America,  151  U.  S. 
368,  14  S.  Ct.  367,  38  L.  ed.  195;  King  v. 
Cornell,  106  U.  S.  395,  1  S.  Ct.  312,  27  L.  ed. 
60;  Tracy  r.  Morel,  88  Fed.  801;  Insurance 
Co.  of  North  America  v.  Delaware  ]\Iut.  Ins. 
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Nor  can  a  separable  controversy  to  which  a  state  is  a  party  be  removed. A 
plaintiff  cannot  remove  a  separable  controversy  in  any  case.^^  A  defendant  who 
is  a  resident  of  the  state  where  the  suit  is  brought  cannot  remove  a  separable 
controversy  in  the  same.^*  An  intervener,^^  or  a  party  brought  in  on  the  motion 
of  plaintiff/*'  or  defendant,"  may  remove  a  separable  controversy,  when  the 
necessary  difference  of  citizenship  exists  between  him  and  the  party  on  the  opposite 
side  thereof,  provided  he  presents  some  new  and  independent  interest  or  question ; 
otherwise  not.^^    There  can  be  no  removal  when  an  indispensable  party  to  the 


Co.,  50  Fed.  243;  Woodrum  v.  Clay,  33  Fed. 
897. 

52.  Rand  v.  Walker,  117  U.  S.  340,  6  S.  Ct. 
769,  29  L.  ed.  907;  Texas  v.  Day  Land,  etc., 
Co.,  49  Fed.  593.  , 

53.  Western  Union  Tel.  Co.  v.  Brown,  32 
Fed.  337. 

54.  Thurber  v.  Miller,  67  Fed.  371,  14 
C.  C.  A.  432.  Contra,  Stanbrougli  v.  Cook, 
38  Fed.  369,  3  L.  R.  A.  400. 

The  citizenship  of  a  defendant  who  may 
be  a  proper,  but  who  is  not  an  indispensable, 
party  to  the  controversy  will  not  prevent 
such  a  removal.  Stewart  f.  Mordecai,  40 
Ga.  1,  2  Am.  Eep.  55 ;  Geer  v.  Mathieson 
Alkali  Works,  190  U.  S.  428,  23  S.  Ct.  807, 
47  L.  ed.  1122;  Barney  v.  Latham,  103  U.  S. 
205,  26  L.  ed.  514,  3  Ky.  L.  Rep.  144;  Boat- 
men's Bank  r.  Fritzlen,  135  Fed.  650,  68 
C.  C.  A.  288;  Taylor  County  Ct.  v.  Baltimore, 
etc.,  R.  Co.,  35  Fed.  161;  Stevens  r.  Richard- 
son, 9  Fed.  191,  20  Blatchf.  53;  Chester  v. 
Wellford,  5  Fed.  Cas.  No„  2,602,  2  Flipp. 
347.  The  fact  that  one  of  defendants  has 
made  a  default  in  appearing  or  pleading 
(Fairchild  v.  Durand,  8  Abb.  Pr.  (N.  Y.) 
305;  Brooks  v.  Clark,  119  U.  S.  502,  7  S.  Ct. 
301,  30  L.  ed.  482;  Fletcher  i\  Hamlet,  116 
U.  S.  408,  6  S.  Ct.  426,  29  L.  ed.  679  \_af(lrm- 
ing  24  Fed.  305];  Putnam  v.  Ingraham,  114 
U.  S.  57,  5  S.  Ct.  746,  29  L.  ed.  65 ;  Hax  v. 
Caspar,  31  Fed.  499.  But  see  Robert  v.  Pine- 
land  Club,  139  Fed.  1001),  or  has  appeared 
and  disclaimed  ( Bellaire  r.  Baltimore,  etc.,  R. 
Co.,  146  U.  S.  117,  13  S.  Ct.  16,  36  L.  ed. 
910;  Goodnow  v.  Litchfield,  47  Fed.  753; 
Dow  V.  Bradstreet  Co.,  46  Fed.  824;  Hax  v. 
Caspar,  31  Fed.  499;  ISTew  Jersey  Zinc  Co.  v. 
Trotter,  18  Fed.  Cas.  No.  10,167),  or  that 
judgment  has  been  entered  against  one  of 
them  before  another  was  served  with  process 
(Brooks  V.  Clark,  119  U.  S.  502,  7  S.  Ct.  301, 
30  L.  ed.  482 )  does  not  make  a  separable  con- 
troversy, as  regards  the  other,  which  will 
justify  a  removal.  That  no  process  has  been 
served  upon  one  of  two  or  more  defendants 
does  not  create  a  separable  controversy. 
Brown  v.  Trousdale,  138  U.  S.  389,  11  S.  Ct. 
308,  34  L.  ed.  987;  Patchin  v.  Hunter,  38 
Fed.  51.  Cmitra,  Tremper  v.  Schwabacher, 
84  Fed.  413;  Wormser  v.  Dahlman,  30  Fed. 
Cas.  No.  18,048,  16  Blatchf.  319,  7  Reporter 
740,  57  How.  Pr.  (N.  Y.)  286. 

Any  one  or  more  of  the  non-resident  de- 
fendants interested  in  a  separable  contro- 
versy may  remove  it.  Rand  v.  Walker,  117 
U.  S.  340,  6  S.  Ct.  76-9,  29  L.  ed.  907 ;  Grind- 
rod  V.  Crine,  22  Fed.  257;  Greene  v.  Klinger, 
10  Fed.  689;  Field  v.  Lownsdale,  9  Fed.  Cas. 
No.  4,769,  Deady  288;  Fields  v.  Lamb,  9  Fed. 
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Cas.  No.  4,775,  Deady  430;  Lewis  v.  White, 

15  Fed.  Cas.  No.  8,335;  McGinnity  V.  White, 

16  Fed.  Cas.  No.  8,802,  3  Dill.  350.  A  defend- 
ant not  interested  therein  cannot.  Rand  v. 
Walker,  supra.  Where  defendants  are  inter- 
ested in  separate  parts  of  the  same  subject- 
matter,  no  separable  controversy  is  presented. 
In  re  Chicago,  64  Fed.  897;  Rock  Rapids 
Independent  Dist.  v.  Rock  Rapids  Bank,  48 
Fed.  2;  Freidler  v.  Chotard,  19  Fed.  227; 
Merchants'  Nat.  Bank  v.  Thompson,  4  Fed. 
876;  Temple  v.  Smith,  4  Fed.  392,  2  McCrary 
226.  Where  a  several  liability  is  sought  to 
be  enforced  against  different  defendants,  a 
separable  controversy  exists  between  each  of 
them  and  plaintiff.  Feibleman  v.  Edmonds, 
69  Tex.  334,  6  S.  W.  417;  Manufacturers' 
Commercial  Co.  v.  Brown  Alaska  Co.,  148 
Fed.  308;  Youtsey  v.  Hoffman,  108  Fed.  693; 
Chicago,  etc.,  R.  Co.  v.  New  York,  etc.,  R. 
Co.,  24  Fed.  516.  See  also  Stimson  v.  United 
Wrapping  Mach.  Co.,  156  Fed.  298. 

55.  Mitchell  v.  Smale,  140  U.  S.  406,  11 
S.  Ct.  819,  840,  35  L.  ed.  442  [distinguished 
in  Chicago,  etc.,  R.  Co,  v.  Martin,  178  U.  S. 
245,  20  S.  Ct.  854,  44  L.  ed.  1055]  ;  Life 
Assoc.  of  America  v.  Bundle,  103  U.  S.  222, 
26  L.  ed.  337;  American  Nat.  Bank  v.  Na- 
tional Ben.,  etc.,  Co.,  70  Fed.  420;  Pennsyl- 
vania R.  Co.  V.  Allegheny  Valley  R.  Co.,  25 
Fed.  115;  Hack  v.  Chicago,  etc.,  R.  Co.,  23 
Fed.  356;  Snow  V.  Texas  Trunk  R.  Co.,  16 
Fed.  1,  4  Woods  394;  Burdick  v.  Peterson, 
6  Fed.  840,  2  McCrary  135. 

Previous  cases  hold:  That  a  landlord 
cannot  intervene  in  an  ejectment  suit.  Allin 
i\  Robinson,  1  Fed.  Cas.  No.  249,  1  Dill.  119; 
Ex  p.  Girard,  10  Fed.  Cas.  No.  5,457,  3  Wall. 
Jr.  263;  Eoo  p.  Turner,  24  Fed.  Cas.  No. 
14,245,  3  Wall.  Jr.  258.  That  a  person  becom- 
ing interested  in  the  land  in  controversy  can- 
not intervene  in  and  remove  an  action  of 
trespass  to  try  title.  Farmers',  etc.,  Nat. 
Bank  v.  Schuster,  86  Fed.  161,  29  C.  C.  A. 
649.  That  indemnitors  cannot  remove. 
Thorn  Wire  Hedge  Co.  v.  Fuller,  122  U.  S. 
535,  7  S.  Ct.  1265,  30  L.  ed.  1235;  Olds 
Wagon  Works  v.  Benedict,  67  Fed.  1,  14 
C.  C.  A.  285;  Burnham  v.  Leoti  First  Nat. 
Bank,  53  Fed.  163,  3  C.  C.  A.  486;  Ohlquist 
V.  Farwell,  13  Fed.  305,  4  McCrary  401.  ^ 

56.  Jackson,  etc.,  Co.  v.  Pearson,  60  Fed. 
113. 

57.  Greene  v.  Klinger,  10  Fed.  689. 

58.  Baltimore,  etc.,  Tel.  Co.  v.  Morgan's 
Louisiana,  etc.,  R.,  etc.,  Co.,  37  La.  Ann. 
883;  Davis  v.  Montgomery,  36  La.  Ann.  874; 
Hebert  v.  Lefevre,  31  La.  Ann.  363;  Gudger 
v.  Western  North  Carolina  R.  Co.,  87  N.  C. 
325;  Sifford  v.  Beaty,  12  Ohio  St.  189;  Kid- 
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controversy  is  a  citizen  of  the  same  state  as  any  party  on  the  side  opposite  to  him.^^ 
Where  the  parties  are  sued  jointly  and  severally,  it  seems  that  a  separable  con- 
troversy exists. 

D.  Particular  Suits  —  l.  In  General.  If,  in  a  particular  suit,  a  separable 
controversy  is  presented,  there  may  be  a  removal  to  a  federal  court. 


der  V.  Northwestern  Mut.  L.  Ins.  Co.,  117 
Fed.  997;  Turnbull  Wagon  Co.  v.  Linthicum 
Carriage  Co.,  80  Fed.  4;  Watson  v.  Asbury 
Park,  etc.,  St.  R.  Co.,  73  Fed.  1 ;  Olds  Wagon 
Works  V.  Benedict,  67  Fed.  1,  14  C.  C.  A. 
285;  Hakes  v.  Burns,  40  Fed.  33;  Bronson  v. 
St.  Croix  Lumber  Co.,  35  Fed.  634;  Weller  v. 
J.  B.  Pace  Tobacco  Co.,  32  Fed.  860;  Eller- 
man  v.  New  Orleans,  etc.,  R,  Co.,  8  Fed.  Cas. 
No.  4,382,  2  Woods  120.  Contra,  Beecher  v. 
Gillett,  3  Fed.  Cas.  No.  1,225,  1  Dill.  308. 

One  who  intervenes  for  the  purpose  of  as- 
serting a  lien  prior  to  that  of  the  original 
plaintiff  occupies  the  attitude  of  an  inter- 
vening plaintiff",  and  cannot  remove  the  case 
on  the  ground  that  there  is  a  separate  con- 
troversy between  him  and  the  original  plain- 
tiff. In  re  San  Antonio,  etc.,  R.  Co.,  44  Fed. 
145.  Contra,  Snow  v.  Texas  Trunk  R.  Co.,  16 
Fed.  1,  4  Woods  394. 

A  person  who  has  been  denied  permission 
to  intervene  cannot  obtain  a  removal.  Bertha 
Zinc,  etc.,  Co.  v.  Carico,  61  Fed.  132. 

59.  Merchants'  Cotton-Press,  etc.,  Co. 
i\  Insurance  Co.  of  North  America,  151  U.  S. 
368,  14  S.  Ct.  367,  38  L.  ed.  195  {affirming 
91  Tenn.  537,  19  S.  W.  755] ;  St.  Louis,  etc., 
R.  Co.  i\  Wilson,  114  U.  S.  60,  5  S.  Ct.  738, 
29  L  ed.  66  laffirming  22  Fed.  3]  ;  Ayres  v. 
Wiswall,  112  U.  S.  187,  5  S.  Ct.  90,  28  L.  ed. 
693.  Contra,  Barth  v.  Coler,  60  Fed.  466,  9 
C.  C.  A.  81;  Rogers  v.  Van  Nortwick,  45  Fed. 
513;  Vinal  v.  Continental  Constr.,  etc.,  Co., 
35  Fed.  673;  Perrin  r.  Lepper,  26  Fed.  545; 
Lyddy  v.  Gano,  26  Fed.  177 ;  Burke  v.  Flood, 
1  Fed.  541,  6  Sawy.  220. 

60.  Boyd  V.  Gill,  19  Fed.  145,  21  Blatchf. 
543;  Langdon  v.  Fogg,  18  Fed.  5,  21  Blatchf. 
392.  But  see  Louisville,  etc.,  R.  Co.  v.  Golli- 
hur,  40  Ind.  App.  480,  82  N.  E.  492. 

Joint  tort-feasors. — A  plaintiff  may  sue 
tort-feasors  jointly  or  severally,  and,  if  he 
elects  to  sue  them  jointly,  he  has  the  right 
to  have  the  case  tried  as  for  a  joint  tort,  and 
no  separable  controversy  is  presented.  White 
V.  Southern  R.  Co.,  146  N.  C.  340,  59  S.  E. 
1042.  See  also  Davis  v.  Rexford,  146  N.  C. 
418,  59  S.  E.  1002. 

61.  Controversies  that  are  separable. — The 
following  cases  present  separable  controver- 
sies and  consequently  may  be  removed:  A 
suit  for  a  conveyance  of  an  undivided  inter- 
est in  lands  held  by  a  corporation  together 
with  an  accounting  by  such  corporation  of  a 
similar  proportion  of  the  proceeds  of  lands 
by  it  sold,  and  also  for  an  accounting  by  in- 
dividual defendants  for  the  proceeds  of  the 
sale  of  lands  acquired  under  the  same  title 
and  sold  by  them  before  title  was  acquired 
by  defendant  corporation  (Barney  v.  Latham, 
103  U.  S.  205,  26  L.  ed.  514)  ;  a  suit 
to  establish  an  indebtedness  against  an  in- 
solvent corporation  and  for  judgment  against 
a  second  defendant  which  has  assumed  the 


indebtedness  of  the  first  corporation  (Mecke 
V.  Valleytown  Mineral  Co.,  93  Fed.  697,  35 
C.  €.  A.  151   [affirming  89  Fed.  209].  But 
see  Lewis  v.  Weidenf eld,  76  Fed.  145 )  a  suit 
by  remainder-men  against  the  life-tenant  and 
a  company  which  has  insured  the  property, 
plaintiffs  alleging  that  the  former  had  settled 
a  claim  under  the  policy  for  less  than  the 
amount  of  the  loss,  and  praying  that  she  be 
charged,  as  a  trustee,  of  the  fund,  to  hold  for 
herself  for  life,  and  the  remainder  to  plain- 
tiffs ;    and  that  the  insurance  company  be 
obliged  to  pay  the  whole  face  value  of  the 
policy;  a  bill  charging  one  of  several  defend- 
ants with  failure  to  perform  his  contract,  to 
transfer  a  patent  to  the  complainant;  and 
that  the  others,  with  knowledge  of  his  de- 
fault, had  bought  machines  of  him,  for  the 
use  of  which  they  should  account  (Nesmith 
V.  Calvert,  18  Fed.  Cas.  No.  10,123,  2  Robb 
Pat.  Cas.  311,  1  Woodb.  &  M.  34)  ;  a  suit 
to  recover  the  possession  of  town  bonds  when 
the  party  in  possession  disclaims  all  inter- 
est in  them  except  a  lien  for  storage  and 
counsel  fees,  while  one  of  the  depositors  of 
the  bonds   and   the   township   disputes  the 
right  of  plaintiff  to  possession  and  claims 
that  the  bonds  were  void  (Wilson  v.  Union 
Sav.  Assoc.,  30  Fed..  521.    But  see  Bailey  v. 
New  York  Sav.  Bank,  2  Fed.  14,  18  Blatchf. 
77)  ;  a  suit  to  set  aside  a  franchise  against 
the  assignee  of  the  same  and  his  mortgagee; 
where    the    mortgagee    claims    that  plain- 
tiff is  estopped  by  its  representation  when 
the  mortgage  was  executed  that  tlie  fran- 
chise  was   valid    (Galesburg    v.  Galesburg 
Water  Co.,  27  Fed.  321)  ;  a  suit  by  a  mort- 
gagor to  remove  one  of  the  trustees  under 
the  mortgage  and  to  restrain  it  from  fore- 
closing the  same  against  the  wishes  of  the 
other  trustee  and  of  a  majority  of  the  bond- 
holders (Lake  St.  El.  R.  Co.  v.  Farmers'  L. 
&  T.  Co.,  72  Fed.  804.    But  see  Winchester  v. 
Loud,  108  U.  S.  130,  2  S.  Ct.  311,  27  L.  ed. 
677 )  ;  a  suit  to  enjoin  the  sale  of  land  by  a 
defendant  claiming  title  to  part  of  the  same 
under  a  deed  of  trust  to  secure  the  payment 
of  certain  promissory  notes,   in  which  the 
title  of  the  trustee  defendant  depends  upon 
the  question  whether  the  notes  had  been  paid, 
and  two  of  the  other   defendants,  each  of 
who  claims  an  interest  in  the  land  hostile 
to  each  other,  depending  upon  tlie  question 
whether   these   notes   were    paid    (Snow  r. 
Smith,  88  Fed.  657,  4  Hughes  204)  ;  a  suit 
to  cancel  a  promissory  note,  where  fraud  by 
one  defendant  is  charged,  and  there  is  no 
allegation  that  the  other,   as  iiulorM\\  was 
cognizant  of  such  fraud   (New  York  Constr. 
Co.  r.  Simon,  53  Fed.  1.    But  see  Burgunder 
V.  Browne,  59  Fed.  497)  ;  and  a  suit  by  the 
beneficiary  under  a  will,  against  the  execu- 
tors, tlie  testamentary  trustees,  and  a  loss 
of  part  of  the  trust  estate;  where  the  com- 
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2.  Accounting.  Where  an  accounting  is  prayed  against  one  or  more,  but  not 
all;  of  defendants,  and  there  is  an  actual  controversy  between  the  remainder 


plaint  prays  that  the  executors  may  com- 
plete the  trust  fund  for  plaintiff's  benefit  by 
conveying  real  estate  to  the  trustees;  that 
the  trustees  pay  to  her  whatever  may  be 
due  for  interest  on  said  trust  fund;  and 
also  pay  to  her  for  her  benefit,  out  of  the 
estate,  other  moneys  which  she  claims;  that 
the  trustees  be  enjoined  from  charging 
against  her  certain  moneys  which  the  estate 
has  paid,  and  from  paying  to  trustees  of 
certain  residuary  trusts,  any  moneys  which 
may  be  in  or  may  hereafter  come  into 
their  hands;  and  tha^:  the  rent  of  the  part 
of  the  trust  held  by  them,  which  may  be- 
come due  under  the  lease  to  the  remaining 
defendant,  be  paid  to  plaintiff  (Stevens  v, 
Richardson,  9  Fed.  191,  20  Blatchf.  53). 
And  where  a  suit  is  brought  against  two 
corporations  and  the  directors  of  one  of 
them,  to  set  aside  a  conveyance  made  by 
this  to  the  other,  for  an  injunction  against 
the  directors  as  managing  the  affairs  of  the 
corporation,  and  for  the  appointment  of  a 
receiver  thereof,  the  controversy  between  the 
complainant  and  the  directors  is  separable 
from  that  between  him  arid  the  two  corpora- 
tions, and  the  latter  may  remove  the  suit. 
Geer  v.  Mathieson  Alkali  Works,  190  U.  S. 
428,  23  S.  Ct.  807,  47  L.  ed.  1122.  But  see 
Campbell  v.  Milliken,  119  Fed.  981.  The  con- 
tracts and  liabilities  of  the  maker  and  the 
indorsers  of  a  promissory  note  are  separate 
and  distinct  from  each  other;  when  they  are 
joined  as  defendants  there  is  a  separable  con- 
troversy between  plaintiff  and  each  of  the  in- 
dorsers. Manufacturers'  Commercial  Co.  v. 
Brown  Alaska  Co.,  148  Fed.  308;  Sheldon  v. 
Keokuk  Northern  Line  Packet  Co.,  1  Fed. 
789,  9  Biss.  307.  Upon  a  bill  of  interpleader, 
the  controversy  between  the  two  defendants 
is  separable  from  that  between  them  and 
the  complainant  and  will  justify  a  removal. 
First  Nat.  Bank  v.  Bridgeport  Trust  Co., 
117  Fed.  969.  Contra,  New  York  Mut.  L. 
Ins.  Co.  V.  Allen,  134  Mass.  389 ;  Republic  F. 
Ins.  Co.  V.  Keogh,  23  Hun  (N.  Y.)  644; 
George  v.  Pilcher,  28  Gratt.  (Va.)  299,  26 
Am.  Rep.  350.  Where  remainder-men  sued 
to  set  aside  a  settlement  by  the  life-tenant 
with  an  insurance  company,  for  a  less  amount 
than  the  face  value  of  the  policy,  charging 
that  the  life-tenant  held  the  insurance  im- 
pressed with  the  trust  for  plaintiffs'  benefit, 
and  praying  judgment  against  both  defend- 
ants for  tlie  face  value  of  the  policy,  with 
interest,  and  that  they  be  required  to  pay 
the  same  into  court,  to  be  invested  for  the 
benefit  of  plaintiffs  and  the  life-tenant,  inter- 
est only  to  be  paid  the  latter  during  her 
life,  it  was  held  that  there  was  a  separable 
controversy  between  the  insurance  company 
and  plaintiffs.  Harley  v.  Home  Ins.  Co.,  125 
Fed.  792.  Where  plaintiff  sues  upon  two 
similar  claims,  one  of  which  has  been  as- 
signed to  him,  there  is  a  separable  contro- 
versy as  regards  the  claim  to  which  he  had 
an  original  right.    Sharkey  v.  Port  Blakely 

[VI,  D,  2] 


Mill  Co.,  92  Fed.  425.  Where  a  suit  is 
brought  against  an  employee  of  plaintiff,  who 
is  charged  with  embezzlement,  and  the 
surety  upon  the  bond  guaranteeing  plaintiff 
against  loss  by  any  of  the  acts  of  such  em- 
ployee, a  separable  controversy  exists  between 
plaintiff  and  the  surety.  Iowa  Lillooet  Gold 
Min.  Co.  V.  Bliss,  144  Fed.  446.  Where  ex- 
emplary damages  upon  special  facts  are 
claimed  against  one  of  two  defendants,  sued 
upon  a  joint  obligation,  there  is  a  separable 
controversy,  which  may  be  removed.  Feible- 
man  v.  Edmonds,  69  Tex.  334,  6  S.  W.  417. 

Controversies  that  are  not  separable. —  In 
a  suit  to  prevent  one  corporation  from  ob- 
taining and  exercising  control  over  another, 
there  is  no  separable  controversy  between 
plaintiff  and  the  former.  MacGinniss  v.  Bos- 
ton, etc.,  Consol.  Copper,  etc.,  Min,  Co.,  119 
Fed.  96,  55  C.  C.  A.  648  [overruling  Lamm 
V.  Parrott  Silver,  etc.,  Co.,  Ill  Fed.  241].  In 
a  suit  to  compel  a  corporation  to  transfer  to 
plaintiff  stock  standing  in  the  name  of  any 
defendant,  the  controversy  is  not  separable. 
St.  Louis,  etc.,  R.  Co.  v.  Wilson,  114  U.  S. 
60,  5  S.  Ct.  738,  29  L.  ed.  66  [affirming  22 
Fed.  3].  A  suit  by  a  stock-holder  of  a  do- 
mestic corporation  against  the  same  and  a 
foreign  corporation  praying  the  cancellation 
and  surrender  of  shares  of  the  capital  stock 
of  the  former,  held  by  the  latter;  an  injunc- 
tion against  the  voting  by  the  latter  upon 
any  of  said  shares,  and  against  its  exercising- 
any  control  over  the  officers,  agents,  property, 
or  business  of  the  former;  an  injunction 
against  the  former  from  allowing  any  trans- 
fer of  the  said  shares  upon  its  books,  and 
from  permitting  any  of  them  to  be  voted  by 
the  latter  company;  and  an  injunction  against 
the  directors  of  the  former  from  acting  as 
directors  or  officers  thereof  does  not  present 
a  separable  controversy,  which  can  be  re- 
moved by  the  foreign  corporation.  MacGin- 
niss V.  Boston,  etc.,  Consol.  Copper,  etc.,  Min. 
Co.,  supra  [overruling  Lamm  v.  Parrott  Sil- 
ver, etc.,  Co.,  su^jra].  In  a  stock-holder's 
suit  to  set  aside  a  contract  by  his  corpora- 
tion, the  controversy  between  him  and  the 
contractor  is  not  separable  from  that  to 
which  the  corporation  is  a  party.  Douglas  v. 
Richmond,  etc.,  R.  Co.,  106  N.  C.  65,  10  S.  E. 
1048;  Hanover  Nat.  Bank  v.  Credits  Com- 
mutation Co.,  118  Fed.  110;  Wilder  v.  Vir- 
ginia Steel,  etc.,  Co.,  46  Fed.  676;  Cape 
Girardeau,  etc.,  R.  Co.  v.  Winston,  5  Fed.  Cas. 
No.  2,390.  See  also  Shumway  v.  Chicago, 
etc.,  R.  Co.,  4  Fed.  385.  In  a  suit  by  stock- 
holders and  creditors,  for  an  accounting  by 
directors,  of  funds  of  a  corporation,  which 
the  latter  have  unlawfully  appropriated,  the 
fact  that  plaintiffs  hold  stock  of  different 
classes  and  claims  of  different  kinds  does  not 
make  the  controversy  separable,  although  they 
might  have  severally  prosecuted  the  suit 
which  they  properly  brought  jointly.  Wilder 
V.  Virginia  Steel,  etc.,  Co.,  46  Fed.  676.  In  a 
suit  to  enforce  the  right  of  subrogation  to- 
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and  plaintiff/^  where  the  complaint  prays  separate  accountings  by  different 


several  fire  insurance  policies  upon  the  same 
property,  and  to  collect  losses  upon  them, 
resulting  from  the  same  fire,  there  is  no 
separable  controversy  between  plaintiff  and 
defendant  insurance  companies.  Merchants' 
Cotton-Press,  etc.,  Co.  v.  Insurance  Co., 
of  North  America,  151  U.  S.  368,  14 
S.  Ct.  367,  38  L.  ed.  195  [affirming  91 
Tenn.  537,  19  S.  W.  755,  and  overruling  In- 
surance Co.  of  North  America  v.  Delaware 
Mut.  Ins.  Co.,  50  Fed.  243].  In  a  suit  by  an 
insurance  company  to  enforce  its ,  right  of 
subrogation,  and  to  collect  the  claim  of 
the  insured  against  a  person  who  caused  the 
loss,  the  controversy  between  the  insurance 
company  and  such  wrong-doer  is  not  sepa- 
rable from  that  to  which  the  insured  is  an 
indispensable  party.  Broadway  Ins.  Co.  v. 
Chicago  Great  Western  R.  Co.,  101  Fed.  507 ; 
Green  Bay  First  Presby.  Soc.  i\  Goodrich 
Transp.  Co.,  7  Fed.  257,  10  Biss.  312.  Where 
plaintiffs  sue  to  enforce  a  common  right, 
which  they  might  have  asserted  in  separate 
actions,  there  is  no  separable  controversy, 
even  though  their  rights  depend  upon  differ- 
ent circumstances.  Wilder  v.  Virginia,  etc.. 
Steel,  etc.,  Co.,  46  Fed.  676;  Reineman  v. 
Ball,  33  Fed.  692.  See  also  In  re  McClean, 
26  Ped.  49.  There  is  no  separable  contro- 
versy between  defendants  against  whom 
plaintiff  seeks  to  establish  a  joint  liability 
alone,  either  in  contract  (Fusz  v.  Trager, 
38  La.  Ann.  173;  O'Keily  v.  Richmond,  etc., 
R.  Co.,  89  N.  C.  58 ;  Stone  v.  South  Carolina, 
117  U.  S.  430,  6  S.  Ct.  799,  29  L.  ed.  962; 
Lathrop,  etc.,  Co.  v.  Pittsburg,  etc.,  R.  Co., 
135  Fed.  619;  Guarantee  Co.  of  North 
America  v.  Mechanics'  Sav.  Bank,  etc.,  Co., 
80  Fed.  766,  26  C.  C.  A.  146 ;  Mutual  Reserve 
Fund  Life  Assoc.  v.  Farmer,  77  Fed.  929, 
23  C.  C.  A.  574;  Woodrum  v.  Clay,  33  Fed. 
897;  Western  Union  Tel.  Co.  v.  Brown,  32 
Fed.  337;  Folsom  v.  Continental  Nat.  Bank, 
14  Fed.  497,  4  Woods  521),  or  in  tort  (Ply- 
mouth Consol.  Gold  Min.  Co.  v.  Amador,  etc.. 
Canal  Co.,  118  U.  S.  264,  6  S.  Ct.  1034,  30 
L.  ed.  232;  Core  v.  Vinal,  117  U.  S.  347, 
6  S.  Ct.  767,  29  L.  ed.  912;  Sloane  v.  Ander- 
son, 117  U.  S.  275,  6  S.  Ct.  730,  29  L.  ed. 
899;  Pirie  v.  Tvedt,  115  U.  S.  41,  5  S.  Ct. 
1034,  1161,  29  L.  ed.  331;  Davenport  v. 
Southern  R.  Co.,  135  Fed.  960,  68  C.  C.  A. 
444  [reversing  124  Fed.  983]  ;  American 
Bridge  Co.  ?;.  Hunt,  130  Fed.  302,  64  C.  C. 
A.  548;  Fogarty  v.  Southern  Pac.  Co.,  123 
Fed.  973 ;  Dougherty  v.  Yazoo,  etc.,  R.  Co., 
122  Fed.  205,  58  C.  C.  A.  651;  Hoye  v.  Great 
Northern  R.  Co.,  120  Fed.  712;  Person  v. 
Illinois  Cent.  R.  Co.,  118  Fed.  342;  Riser 
V.  Southern  R.  Co.,  116  Fed.  215;  Ward  v. 
Franklin,  110  Fed.  794;  Marrs  r.  Felton,  102 
Fed.  775;  Evans  v.  Felton,  96  Fed.  176; 
Moore  v.  Los  Angeles  Iron,  etc.,  Co.,  89  Fed. 
73;  Deere  v.  Chicago,  etc.,  R.  Co.,  85  Fed. 
876;  Brown  v.  Coxe,  75  Fed.  689;  O'Har- 
row  V.  Henderson,  52  Fed.  769;  Dow  v.  Brad- 
street  Co.,  46  Fed.  824;  Kaitel  v.  Wylie,  38 
Fed.  865;  Southworth  V.  Reid,  36  Fed.  451; 


Tuedt  V.  Carson,  13  Fed.  353,  4  McCrary  426. 
Contra,  Kerling  v.  Cotzhausen,  16  Fed.  705, 
11  Biss.  582;  Clark  v.  Chicago,  etc.,  R.  Co., 
11  Fed.  355,  3  McCrary  591),  although  the 
liability  of  defendants  is  joint  and  several 
(Core  V.  Vinal,  117  U.  S.  347,  6  S.  Ct.  767, 
29  L.  ed.  912;  Sloane  v.  Anderson,  117  U.  S. 
275,  6  S.  Ct.  730,  29  L.  ed.  899;  Pirie  v. 
Tvedt,  115  U.  S.  41,  5  S.  Ct.  1034,  1161, 
29  L.  ed.  331;  Moore  v.  Los  Angeles  Iron, 
etc.,  Co.,  89  Fed.  73 ;  Brown  v.  Coxe,  75  Fed. 
689;  Kaitel  v.  Wylie,  38  Fed.  865;  Tuedt  v. 
Carson,  13  Fed.  353,  4  McCrary  426.  Contra, 
Kerling  v.  Cotzhausen,  16  Fed.  705,  11  Biss. 
582;  Clark  v.  Chicago,  etc.;  R.  Co.,  11  Fed. 
355,  3  McCrary  591),  even  when  a  state 
statute  permits  judgment  to  be  entered  for 
or  against  one  or  more  of  plaintiffs,  and  for 
or  against  one  or  more  of  defendants  (Louis- 
ville, etc.,  R.  Co.  V.  Ide,  114  U.  S.  52,  5  S.  Ct. 
735,  29  L.  ed.  63),  or  when  plaintiff  sues  less 
than  all  of  those  who  are  jointly  and  sever- 
ally liable  (Core  v.  Vinal,  117  U.  S.  347,  6 
S.  Ct.  767,  29  L.  ed.  912;  Sloane  v.  Ander- 
son, 117  U.  S.  275,  6  S.  Ct.  730,  29  L.  ed. 
899;  Pirie  v.  Tvedt,  115  U.  S.  41,  5  S.  Ct. 
1034,  1161,  29  L.  ed.  331;  Fox  v.  Mackay, 
60  Fed.  4;  Kaitel  v.  Wylie,  38  Fed.  885; 
Tuedt  V.  Carson,  13  Fed.  353,  4  McCrary 
426.  Contra,  Kerling  v.  Cotzhausen,  16  Fed. 
705,  11  Biss.  582;  Clark  v.  Chicago,  etc.,  R. 
Co.,  11  Fed.  355,  3  McCrary  591),  provided 
the  allegations  in  the  bill  do  not  clearly  show 
that  the  liability  is  several.  The  same  is 
true  of  a  suit  to  compel  the  joint  perform- 
ance of  a  duty  by  mandamus  or  otherwise 
(Ohio  V.  Columbus,  etc.,  R.  Co.,  48  Fed. 
626 ) ,  to  enjoin  them  all  from  the  perform- 
ance of  the  same  act  (National  Docks,  etc.. 
Connecting  R.  Co.  v.  Pennsylvania  R.  Co., 
52  N.  J.  Eq.  58,  28  Atl.  71  [affirmed  in  52 
N.  J.  Eq.  590,  33  Atl.  50];  Starin  v.  New 
York,  115  U.  S.  248,  6  S.  Ct.  28,  29  L.  ed. 
388  [affirming  21  Fed.  593];  McMillan  v. 
Noyes,  146  Fed.  926;  Yearian  v.  Horner,  35 
Fed.  130;  Nevf  York  v.  New  Jersey  Steam- 
Boat  Transp.  Co.,  24  Fed.  817),  or  of  acts 
directly  connected  with  each  other  (Anderson 
V.  Orient  F.  Ins.  Co.,  88  Iowa  579,  55  N.  W. 
348;  Vulcan  Detinning  Co.  v.  American  Can 
Co.,  130  Fed.  635;  Davis  v.  Randolph  County 
Ct.,  88  Fed.  705 ;  Anderson  v.  Bowers,  40  Fed. 

70:8. 

62.  Geer  v.  Mathieson  Alkali  Works,  190 
U.  S.  428,  23  S.  Ct.  807,  47  L.  ed.  1122, 
which  was  a  suit  to  set  aside  a  contract  be- 
tween two  corporations,  to  enjoin  its  directors 
from  any  further  disposition  of  its  property, 
for  a  reconveyance  of  tlie  same,  and  an  ac- 
counting by  'the  grantee  for  the  damages 
caused  by  the  transfer,  with  which  was  joined 
a  prayer  that  defendants,  who  were  directors 
of  the  grantor,  should  account  for  their  ac- 
tions in  the  premises  and  be  required  to  make 
good  all  allowance  and  damage  caused  by 
their  wrongful  conduct.  But  see  Campbell 
V.  Milliken!  119  Fed.  981. 

A  creditors'  bill,  brought  by  several  on  be- 
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defendants    who  are  not  jointly  liable  nor  interested  in  the  accounts  of  the  others, 
in  which  last  case  the  controversy  between  them  and  plaintiff  is  not  separable; 
and  where  it  prays  a  joint  and  several  accounting  by  trustees  for  the  fraudulent 
misappropriation  of  trust  funds the  case  presents  separate  controversies,  any 
one  of  which  may  be  removed  in  a  proper  case. 

3.  Condemnation  Proceedings.  A  separate  controversy  exists  between  the 
petitioner  and  each  of  the  lot  owners  in  a  proceeding  to  condemn  different  lots 
of  land  for  a  public  use,  when  the  only  question  in  dispute  is  the  amount  of  dam- 
ages, and  the  respondents  have  no  joint  interest  in  any  of  the  parcels  to  be  con- 
demned, nor  in  the  damages  to  be  awarded,  except  when  the  state  statute  directs 
that  the  proceedings  against  all  of  the  respondents  shall  be  tried  together,  and 
that  a  single  finding  be  made  including  all  the  awards  and  all  the  assessments 
for  benefits,  in  which  case  no  separable  controversy  can  exist. ®^ 

4.  Creditors'  £ills.  Upon  a  creditor's  bill  for  the  collection  and  preserva- 
tion of  the  debtor's  assets  and  their  distribution  pro  rata  among  the  creditors, 
there  is  no  separate  controversy  between  plaintiff  and  defendants,  who  claim  a 
prior  lien  upon  the  assets;  nor  between  him  and  defendants  who  he  contends 
should  be  excluded  from  participating  in  the  distribution ;     nor  between  him  and 


half  of  the  rest,  to  enforce  a  statutory  liabil- 
ity of  stock-holders  under  a  Colorado  statute, 
by  requiring  them  each  to  pay  the  full 
amount  of  the  same  to  a  master,  to  be  ap- 
plied upon  the  debts  pro  rata,  together  with 
such  sums  as  might  be  collected  from  other 
stock-holders,  the  remainder  to  be  returned, 
does  not  present  a  separate  controversy  be- 
tween plaintiff  and  any  one  of  defendants. 
Miller  v.  Clifford,  133  Fed.  880,  67  C.  C.  A. 
52,  5  L.  R.  A.  N.  S.  49. 

63.  Vinal  v.  Continental  Constr.,  etc.,  Co., 
34  Fed.  228;  Langdon  v.  Fogg,  18  Fed.  5,  21 
Blatclif.  392.  See  Golden  v.  Bruning,  72 
Fed.  2. 

64.  Campbell  v,  Milliken,  119  Fed.  981; 
German  Sav.,  etc.,  Soc.  v.  Dormitzer,  116 
Fed.  471,  53  C.  C.  A.  639;  Fox  v.  Mackay, 
60  Fed.  4;  Sexton  v.  Seelye,  39  Fed.  705; 
Chicago,  etc.,  R.  Co.  v.  New  York,  etc.,  R. 
Co.,  24  Fed.  516;  Burke  v.  Flood,  1  Fed. 
541,  6  Sawy.  220. 

65.  Boyd  i\  Gill,  19  Fed.  145,  21  Blatchf. 
543;  Langdon  V.  Fogg,  18  Fed.  5,  21  Blatchf. 
39*2 

66.  Texas,  etc.,  R.  Co.  v.  Kirk,  115  U.  S. 
1,  5  S.  Ct.  1113,  29  L.  ed.  319  [afflrmmg 
19  Fed.  150]  ;  Deep  Water  R.  Co.  v.  Western 
Pocahontas  Coal,  etc.,  Co.,  152  Fed.  824; 
South  Dakota  Cent.  R.  Co.  v.  Chicago,  etc., 
R.  Co.,  141  Fed.  578,  73  C.  C.  A.  176;  New 
York,  etc.,  R.  Co.  v.  Coekcroft,  46  Fed.  881; 
Northern  Pac.  Terminal  Co.  v.  Lowenberg, 
18  Fed.  339,  9  Sawy.  348;  Chicago  v.  Hutch- 
inson, 15  Fed.  129,  11  Biss.  484. 

One  of  two  or  more  respondents  to  such 
a  proceeding,  who  hold  different  interests  in 
the  same  lot,  cannot  remove  the  case,  since 
there  is  no  separable  controversy  as  regards 
them.  Bellaire  v.  Baltimore,  etc.,  R.  Co.,  146 
U.  S.  117,  13  S.  Ct.  16,  36  L.  ed.  910;  Hel- 
ena Power  Transmission  Co.  v.  Spratt,  146 
Fed.  310;  Washington  v.  Columbus,  etc.,  R. 
Co.,  53  Fed.  673;  Seattle,  etc.,  R.  Co.  v.  State, 
52  Fed.  594. 

A  party  who  has  leased  the  property  to 
another  for  the  term  of  ninety-nine  years  is 
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indispensable  to  the  controversy  between  his 
lessee  and  the  person  who  institutes  the  con- 
demnation proceeding  (Bellaire  Baltimore, 
etc.,  R.  Co.,  146  U.  S.  117,  13  S.  Ct.  16,  36 
L.  ed.  910;  Washington  v.  Columbus,  etc.,  R. 
Co.,  53  Fed.  673;  Le  Mars  v.  Iowa  Falls,  etc., 
R.  Co.,  48  Fed.  661),  even  where  such  lessor 
files  a  disclaimer  (Washington  v.  Columbus, 
etc.,  R.  Co.,  53  Fed.  673).  Where  only  a 
part  of  the  land  was  leased  there  is  a  sepa- 
rate controversy  as  regards  that  not  leased, 
between  the  lessor  and  the  lessee.  Sugar 
Creek,  etc.,  R.  Co.  v.  McKell,  75  Fed.  34. 

Where  there  is  a  dispute  concerning  the 
right  of  the  petitioner  to  condemn  all  the 
property,  there  is  but  a  single  controversy 
between  him  and  all  of  those  who  dispute 
his  right.  Perkins  v.  Lake  Superior,  etc.,  R. 
Co.,  140  Fed.  906;  In  re  Jarnecke  Ditch,  69 
Fed.  161.  Where  the  right  to  condemn  only 
a  part  of  the  controversy  is  disputed,  there 
is  a  sepai  able  controversy  between  the  owners 
of  that  part  and  the  petitioner,  to  which  the 
owners  of  the  other  parts  sought  to  be  con- 
demned are  not  parties.  South  Dakota  Cent. 
R.  Co.  V.  Chicago,  etc.,  R.  Co.,  141  Fed.  578, 
73  C  C  A  176 

67.  Kansas  City  v.  Hennegan,  152  Fed.  249. 

68.  Peters  v.  Peters,  41  Ga.  242;  State  v. 
Adams,  9  Ohio  Cir.  Ct.  21,  6  Ohio  Cir.  Dec. 
46;  Rosenthal  v.  Coates,  148  U.  S.  142,  13 
S  Ct.  576,  37  L.  ed.  399;  Torrence  v.  Shedd, 
144  U.  S.  527,  12  S.  Ct.  726,  36  L.  ed.  528; 
Graves  v.  Corbin,  132  U.  S.  571,  10  S.  Ct. 
196,  33  L.  ed.  462  [reversing  34  Fed.  692]; 
Fidelity  Ins.,  etc.,  Co.  v.  Huntington,  117 
U.  S.  280,  6  S.  Ct.  733,  29  L.  ed.  898;  Turn- 
bull  Wagon  Co.  v.  Linthicum  Carriage  Co., 
80  Fed.  4.  Contra,  Hack  v.  Chicago,  etc.,  R. 
Co.,  23  Fed.  356 ;  Corbin  v.  Boies,  18  Fed.  3. 

The  same  principle  has  been  applied  to  a 
bill  by  a  judgment  creditor  for  his  own  bene- 
fit. Palmer  v.  Inman,  122  Ga.  226,  50  S.  E. 
86. 

69.  Burts  V.  Loyd.  45  Ga.  104,  12  Am.  Rep. 
574;  Graves  v.  Corbin,  132  U.  S.  571,  10 
S.  Ct.  196,  33  L.  ed.  462  [reversing  34  Fed. 
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a  party  who  is  alleged  in  the  bill  to  have  assumed  the  obligations  of  the  insolvent 
debtor. 

5.  Damages  For  Negligence.  Separable  controversies  exist  in  an  action  to 
recover  damages  for  negligence,  when  the  negligence  charged  against  the  different 
defendants  is  different  and  not  concurrent/^  even  when  charges  of  concurrent 
neghgenoe  are  joined  with  a  distinct  charge  of  neghgence  against  one  defendant; 
and  also  where  plaintiff  sues  to  recover  damages  for  a  personal  injury  and  bases 
his  cause  of  action  against  each  of  two  defendants  upon  a  separate  contract.''^ 

6.  Mortgages.  In  a  suit  to  foreclose  a  mortgage  or  other  hen,  a  defendant 
who  is  alleged  to  be  personally  liable  for  a  deficiency  has  no  separable  controversy 
from  that  between  plaintiff  and  the  owner  of  the  equity  of  redemption;  and 


692];  Colburn  v.  Hill,  1€1  Fed.  500,  41 
C.  C.  A.  467. 

70.  Mecke  v.  Valleytown  Mineral  Co.,  122 
N.  C.  790,  29  S.  E.  781. 

The  same  principles  apply  to  similar  suits 
by  an  administrator  (Burts  v.  Loyd,  45  Ga. 
104,  12  Am.  Rep.  574;  Peters  v.  Peters,  41 
Ga.  242.  See  State  v.  Adams,  9  Ohio  Cir.  Ct. 
21,  6  Ohio  Oir.  Dec.  46),  by  an  assignee  for 
the  benefit  of  creditors  (Rosenthal  v.  Coates, 
148  U.  S.  142,  13  S.  Ct.  576,  37  L.  ed.  399), 
or  by  a  partner  for  a  dissolution  and  the 
distribution  of  the  assets  of  the  firm  (Shain- 
wald  V.  Lewis,  108  U.  S.  158,  2  S.  Ct.  385, 
27  L.  ed.  691). 

71.  Yeates  v.  Illinois  Cent.  R.  Co.,  137 
Fed.  943;  Coker  v.  Monaghan  Mills,  110  Fed. 
803;  Hartshorn  v.  Atchison,  etc.,  R.  Co.,  77 
Fed.  9;  Fergason  v.  Chicago,  etc.,  R.  Co., 
63  Fed.  177. 

But  not  in  a  joint  action  against  the  owner 
of  an  engine  and  cars  and  the  owner  of  the 
tracks  upon  which  they  ran.  Haire  v.  Rome 
R.  Co.,  57  Fed.  321. 

There  is  no  separable  controversy  in  an 
action  to  recover  damages  for  the  alleged 
joint  negligence,  by  act  or  omission,  of  a  rail- 
road company,  and  its  engineer,  conductor,  or 
other  employee,  when  the  sole  ground  alleged 
for  the  liability  of  the  corporation  is  its  re- 
sponsibility as  principal  for  the  conduct  of 
its  servant,  although  not  personally  present 
nor  directing,  and  not  charged  with  any 
specific  concurrent  act  of  negligence  (Able 
V.  Southern  R.  Co.,  73  S.  C.  173,  52  S.  E. 
962;  Cincinnati,  etc.,  R.  Co.  v.  Bohcn,  200 
U.  S.  221,  26  S.  Ct.  166,  50  L.  ed.  448; 
Alabama  Great  Southern  R.  Co.  v.  Thompson, 
200  U.  S.  206,  26  S.  Ct.  161,  50  L.  ed.  441; 
Powers  V.  Chesapeake,  etc.,  R.  Co.,  169  U.  S. 
92,  18  S.  Ct.  264,  42  L.  ed.  673;  Knuth  v. 
Butte  Electric  R.  Co.,  148  Fed.  73;  Thomas 
r.  Great  Northern  R.  Co.,  147  Fed.  83,  77 
C.  C.  A.  255;  Heffelfinger  v.  Choctaw,  etc., 
K.  Co.,  140  Fed.  75;  Davenport  v.  Southern 
R.  Co.,  135  Fed.  960,  68  C.  C.  A.  444;  La- 
throp,  etc.,  Co.  v.  Pittsburg,  etc.,  R.  Co., 
135  Fed.  619;  Roberts  v.  Shelby  Steel  Tube 
'  Co.,  131  Fed.  729,  65  C.  C.  A.  589;  American 
Bridge  Co.  v.  Hunt,  130  Fed.  302,  64  C.  C.  A. 
548;  Dougherty  v.  Atchison,  etc.,  R.  Co.,  126 
Fed.  239;  Fogarty  v.  Southern  Pac.  R.  Co., 
123  Fed.  973),  nor  where  a  lessor  and  lessee 
(Curtis  V.  Cleveland,  etc.,  R.  Co.,  140  Fed. 
777;  Keller  v.  Kansas  City,  etc.,  R.  Co.,  135 
Fed.  202;  Person  v.  Illinois  Cent.  R.  Co.,  118 


Fed.  342;  Central  Ohio  R.  Co.  v.  Mahoney, 

114  Fed.  732,  52  C.  C.  A.  364.  Contra,  Yeates 
V.  Illinois  Cent.  R.  Co.,  137  Fed.  943;  Wil- 
liard  v.  Spartanburg,  etc.,  R.  Co.,  124  Fed. 
796;  Kelly  v.  Chicago,  etc.,  R.  Co.,  122  Fed. 
286;  Spangler  v.  Atchison,  etc.,  R.  Co.,  42 
Fed.  305),  or  a  corporation  and  its  receiver 
(Whitcomb  v.  Smithson,  175  U.  S.  635,  20 
S.  Ct.  248,  44  L.  ed.  303;  Dougherty  v.  At- 
chison, etc.,  R.  Co.,  126  Fed.  239;  Moore  v. 
Los  Angeles  Iron,  etc.,  Co.,  89  Fed.  73. 
Contra,  Chamberlain  v.  New  York,  etc.,  R. 
Co.,  71  Fed.  6'36),  are  sued  jointly  for  an 
injury  caused  by  their  concurrent  negligence. 

72.  Southern  R.  Co.  v.  Edwards,  115  Ga. 
1022,  42  S.  E.  375;  Henry  v.  Illinois  Cent. 
R.  Co.,  132  Fed.  715;  Mclntyre  v.  Southern 
R.  Co.,  131  Fed.  985. 

73.  Batey  v.  Nashville,  etc.,  R.  Co.,  95 
Fed.  368. 

74.  Union  Iron,  etc.,  Co,  v.  Sonnefield,  113 
La.  436,  37  So.  20-;  U.  S.  Mortgage  Co.  v. 
MoClure,  42  Oreg.  190,  70  Pac.  543;  Lewis  v. 
Weidenfeld,  76  Fed.  145;  Ames  v.  Chicago, 
etc.,  R.  Co.,  39  Fed.  881. 

A  prayer  for  the  reformation  of  the  mort- 
gage is  incidental  to  the  foreclosure  suit,  and 
does  not  create  a  separable  controversy. 
Winchell  v.  Coney,  27  Fed.  482.  See  Gates 
Iron  Works  v.  Pepper,  98  Fed.  449.  And  in 
a  suit  to  cancel  a  mortgage  there  is  no  sepa- 
rable controversy  between  plaintiff  and  de- 
fendants, mortgagor  and  mortgagee.  Oakes 
V.  Yonah  Land,  etc.,  Co.,  89^  Fed.  243. 
The  same  rule  prevails  in  a  suit  by  a  mort- 
gagor against  the  different  lien-holders  upon 
his  property,  for  the  adjustment  of  their 
rights,  although  separate  suits  might  have 
been  l>rought  for  the  same  purpose  against 
the  different  mortgagees.    Springer  v.  Sheets, 

115  N.  C.  370,  20  S.  E.  469.  Tliere  is  no 
separable  controversy  in  a  suit  to  enjoin  a 
foreclosure  sale  and  to  redeem  a  mortgage, 
when  the  right  of  the  complainant  in  the 
equity  of  redemption  is  disputed  by  the  per- 
son in  whose  name  the  title  stands,  and  who 
is  joined  as  defendant  with  the  mort2:a2:ee. 
Faison  v.  Hardy,  114  N.  C.  429.  19  S.  K.  701. 
And  in  a  suit  to  establish  an  interest  in  land 
in  the  possession  of  a  mortgagor,  tlie  mort- 
gagor and  mortgagee  are  interested  in  the 
same  controversv  with  plaintiff.  Chester  v. 
Chester,  7  Fed.  'l. 

Where  there  is  a  dispute  as  to  the  amount 
of  land  covered  by  the  mortgag:e,  there  is  a 
separable  controversy  between  plaintiff,  mort- 
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defendants  charged  to  be  junior  encumbrancers  cannot  remove  a  suit  because 
their  controversy  with  the  mortgagee  is  separate  from  that  of  the  mortgagor/^ 
although  they  contest  the  vahdity  or  priority  of  the  mortgage,  and  the  mortgagor 
does  not.'^^ 

7.  Probate  and  Administration  Proceedings.  In  proceedings  upon  an  appli- 
cation for  the  admission  of  a  will  to  probate, '^^  to  contest  the  validity  of  the  same/^ 
in  an  action  to  establish  a  will/^  or  in  a  suit  to  determine  the  construction  thereof/*^ 
there  is  no  separable  controversy. 

8.  Quieting  Title.  A  suit  to  quiet  title  contains  separate  controversies,  when 
defendants  do  not  claim  under  a  common  right  or  through  a  common  source. 

9.  Setting  Aside  Conveyance.  In  an  action  to  set  aside  a  conveyance,  to 
which  the  grantor  and  the  grantee  are  defendants,  there  is  no  separable  contro- 
versy between  plaintiff  and  grantee. 


gagee,  and  those  of  defendants  who  are  in- 
terested in  the  disputed  portion  of  the  prop- 
erty. New  England  Water  Works  Co.  v. 
Farmers'  L.  &  T.  Co.,  136  Fed.  5'21,  69 
C.  C.  A.  297.  And  since  a  prior  mortgagor 
or  other  encumbrancer  is  not  a  necessary 
party  to  a  suit  to  foreclose  a  junior  lien, 
when  he  is  joined  the  controversy  between 
plaintiff  and  owner  of  the  equity  of  redemp- 
tion is  removable.  St.  Louis  Boatmen's  Bank 
V.  Fritzlen,  135  Fed.  650,  68  C.  C.  A.  288 
[reversing  128  Fed.  608] ;  Snow  v.  Texas 
Trunk  R.  Co.,  16  Fed.  1,  4  Woods  394.  Con- 
tra, Foster  v.  Chesapeake,  etc.,  E.  Co.,  47 
Fed.  369. 

75.  Flynn  v.  Des  Moines,  etc.,  R.  Co.,  63 
Iowa  490,  19  N.  W.  312;  Springer  v.  Sheets, 
115  N.  C.  370,  20  S.  E.  469;  Northwestern, 
etc..  Bank  v.  Suksdorf,  15  Wash.  475,  46  Pac. 
1027;  Maher  v.  Tower  Hotel  Co.  90  Fed.  225; 
Robbins  v.  Ellenbogen,  71  Fed.  4,  18  C.  C.  A. 
83 ;  Sweeney  v.  Grand  Island,  etc.,  R.  Co.,  61 
Fed.  3 ;  Donohoe  v.  Mariposa  Land,  etc.,  Co.,  7 
Fed.  Cas.  No.  3,989,  5  Sawy.  163 ;  Manhattan 
First  Nat.  Bank  v.  King  Wrought-Iron 
Bridge  Co.,  9  Fed.  Cas.  No.  4,803.  Contra, 
Osgood  V.  Chicago,  etc.,  R.  Co.,  18  Fed.  Cas. 
No.  10,604,  6  Biss.  330.  See  also  Bybee  v. 
Hawkett,  5  Fed.  1,  6  Sawy.  593. 

A  suit  to  foreclose  a  mortgage,  in  which 
subsequent  encumbrancers  are  defendants, 
may  be  removed  by  the  mortgagor,  upon  the 
ground  that  a  .separable  controversy  exists 
between  it  and  plaintiff.  Wabash,  etc.,  R. 
Co.  V.  Central  Trust  Co.,  23  Fed.  513.  And 
where  a  complaint  in  a  foreclosure  suit  al- 
leged that  a  defendant  claimed  an  interest 
in  the  mortgaged  property,  without  stating 
the  nature  of  the  same,  and  it  subsequently 
appeared  that  the  latter's  claim  was  to  a 
title  paramount  to  that  of  the  mortgagor  and 
mortgagee,  which  would  make  the  contro- 
versies in  the  suit  multifarious,  it  was  held 
that  the  cause  could  be  remanded.  California 
Safe-Deposit,  etc.,  Co.  v.  Cheney  Electric 
Light,  etc.,  Co.,  56  Fed.  257.  See  also  Thomp- 
son V.  Dixon,  28  Fed.  5. 

76.  Thurber  v.  Miller,  67  Fed.  371,  14 
C.  C.  A.  432;  Marsh  v.  Atlanta,  etc.,  R.  Co., 
53  Fed.  168;  Bissell  v.  Canada,  etc.,  R.  Co., 
39  Fed.  225.  Contra,  California  Safe-De- 
posit, etc.,  Co.  V.  Cheney  Electric  Light,  etc., 
Co.,  56  Fed.  257;  Foster  v,  Chesapeake,  etc., 
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R.  Co.,  47  Fed.  369  [distinguishing  Fidelity 
Ins.,  etc.,  Co.  v.  Huntington,  117  U,  S. 
280,  6  S.  Ct.  733,  29  L.  ed.  898].  But  see 
Capital  City  Bank  v,  Hodgin,  22  Fed.  209. 

77.  Eraser  v.  Jennison,  106  U.  S.  191,  1 
S.  Ct.  171,  27  L.  ed.  131. 

78.  Reed  v.  Reed,  31  Fed.  49. 

79.  Anderson  v.  Appleton,  32  Fed.  855. 

80.  Security  Co.  v.  Pratt,  64  Fed.  405. 

81.  Carothers  v.  McKinley  Min.,  etc.,  Co., 
116  Fed.  947;  Bates  v.  Carpentier,  98  Fed, 
452;  Illinois  v.  Illinois  Cent.  R.  Co.,  16  Fed. 
881;  Field  v.  Lownsdale,  9  Fed.  Cas.  No. 
4,769,  Deadv  288;  Goodenough  v.  Warren,  10 
Fed.  Cas.  No.  5,534,  5  Sawy.  494;  Steinkul 
V.  York,  22  Fed.  Cas.  No.  13,356,  2  Flipp.  376. 
But  see  Smedley  v.  Smedley,  110  Fed.  255. 

This  is  true  where  the  bill  alleges  that  all 
of  the  defendants  make  some  claim  under  a 
certain  deed,  but  does  not  limit  the  contro- 
versy to  the  validity  of  such  deed  (Bacon  v. 
Felt,  38  Fed.  870),  but  not  when  defendants 
are  charged  with  being  joined  in  a  conspiracy 
to  cloud  the  complainants'  title  and  to  de- 
fraud them  of  their  property  (Little  v.  Giles, 
118  U.  S.  596,  7  S.  Ct.  32,  30  L.  ed.  269 
[reversing  13  Fed.  100,  2  McCrary  370]), 
nor,  whei:  one  of  two  defendants  holds  the 
legal  title  hus  trustee  for  the  other  (Rand  v. 
W^alker,  117  U.  S.  340,  6  S.  Ct.  769,  29  L. 
ed,  907),  nor,  in  any  case  in  which  defend- 
ants claim  a  joint  or  common  right,  or 
through  a  common  source,  with  no  difference 
between  their  titles,  which  affects  the  con. 
troversy  in  suit  {In  re  Foley,  80  Fed.  949). 

A  proceeding  to  recover  the  possession  of 
land  may  be  removed  under  similar  circum- 
stances. Laidly  v.  Huntington,  121  U.  S.  179, 
7  S.  Ct.  855,  30  L.  ed.  883;  Cleveland  v. 
Cleveland,  etc.,  R.  Co.,  147  Fed.  171,  77  C.  C. 
A.  467;  Forsyth  Mfg.  Co.  v.  Putnam,  139 
Fed.  1007,  71  C.  C.  A.  684;  Knight  i*.  Lutcher, 
etc..  Lumber  Co..  136  Fed.  404,  69  C.  C.  A. 
248,  139  Fed.  1007,  71  C.  C.  A.  684;  Stan- 
brough  V.  Cook,  38  Fed.  369,  3  L.  R.  A.  400; 
Anderson  v.  Appleton,  32  Fed.  855;  Collins 
V.  Wellington,  31  Fed.  244;  Sharp  v.  White- 
side, 19  Fed.  150.  But  not  a  suit  for  a 
partition,  where  one  of  defendants  claims  to 
own  plaintift''s  undivided  share  of  the  land. 
Torrence  v.  Shedd,  144  U.  S.  527,  12  S.  Ct. 
726,  36  L.  ed.  528. 

82.  German  Sav.,  etc.,  Soe.  v.  Dormitzer, 
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10.  Specific  Performance.  In  a  suit  for  specific  performance,  against  the 
vendor  and  his  grantee  of  the  land,  there  is  a  separable  controversy  between 
plaintiff  and  such  grantee. 

VII.  Suits  Between  Citizens  of  Same  State,  Claiming  Land  Under 

GRANTS  OF  DIFFERENT  STATES. 

The  federal  courts  have  jurisdiction  of  suits  between  citizens  of  the  same 
state,  claiming  land  under  grants  of  different  states,  although  both  grants  were 
founded  upon  warrants  issued  by  the  same  state,  and  where  at  the  time  of  the 
first  grant  the  two  states  were  not  separated  and  one  of  them  was  not  created. 

VIIL  TIME  OF  REMOVAL. 
A.  In  General.  In  suits  or  criminal  prosecutions  against  revenue  officers,^® 
officers  of  either  house  of  congress,  persons  claiming  rights  under  the  revenue 
laws,^^  or  against  persons  who  seek  protection  under  the  Civil  Rights  Law,^^  a 
removal  may  be  had  "at  any  time  before  the  trial  or  final  hearing."  Removals 
for  prejudice  or  local  influence  of  controversies  between  citizens  of  different  states, 
and  removals  of  suits  between  citizens  of  the  same  state  claiming  land  under 
grants  of  different  states, must  be  made  "before  the  trial"  thereof. 


116  Fed.  471,  53  C.  C.  A.  639;  Reineman 
V.  Ball,  33  Fed.  692;  Winnemans  v.  Edging- 
ton,  27  Fed.  324;  Moore  v.  North  River 
Constr.  Co.,  19  Fed.  803. 

83.  Elkins  v.  Howell,  140  Fed.  157. 

84.  Colson  V.  Lewis,  2  Wheat.  (U.  S.)  377, 
4  L.  ed.  266;  Massie  v.  Watts,  6  Cranch 
(U.  S.)  148,  3  L.  ed.  181. 

A  removal  v/as  denied  by  a  state  court, 
where  the  grant  issued  by  one  state,  Ten- 
nessee, was  founded  upon  a  contract  with  the 
other  state,  North  Carolina,  "  to  perfect 
titles,  which,  before  the  separation,  were  in- 
accurate and  imperfect " ;  and  the  former 
state  was  said  consequently  not  to  act  by 
virtue  of  its  sovereignty  as  a  state.  Thomp- 
son V.  Kendrick,  5  Hayw.  (Tenn.)  113. 

85.  Pawlet  v.  Clark,  9  Cranch  (U.  S.)  292, 
3  L.  ed.  735. 

86.  U.  S.  Rev.  St.  (1878)  §  643,  as  amended 
by  28  U.  S.  St.  at  L.  36  [U.  S.  Comp.  St. 
(1901)  p.  521]. 

87.  18  U.  S.  St.  at  L.  401,  c.  130,  §  8 
[U.  S.  Comp.  St.  (1901)  p.  602]. 

88.  U.  S.  Rev.  St.  (1878)  §  643,  as  amended 
by  28  U.  S.  St.  at  L.  36  [U.  S.  Comp.  St. 
("1901)  p.  521]. 

89.  U.  S.  Rev.  St.  (1878)  §  641  [U.  S. 
Comp.  St.  (1901)  p.  520J. 

90.  25  U.  S.  St.  at  L.  435,  c.  866,  §  2 
[U.  S.  Comp.  St.  (1901)  p.  509]. 

91.  25  U.  S.  St.  at  L.  435,  c.  866,  §  3 
[U.  S.  Comp.  St.  (1901)  p.  510]. 

92.  Time  of  removal. —  According  to  the 
preponderance  of  authority,  the  removal  may 
take  place  during  a  vacation  of  the  state 

/  court.  Mecke  v.  Vallevtown  Mineral  Co.,  93 
Fed.  697,  35  C.  C.  A."'l51;  State  v.  Coosaw 
Min.  Co.,  45  Fed.  804,  811;  Brown  v.  Mur- 
ray, 43  Fed.  614;  Burck  v.  Taylor,  39  Fed. 
581 ;  Osgood  V.  Chicago,  etc.,  R.  Co.,  18 
Fed.  Cas.  No.  10,604,  6"'Biss.  330.  See  Rem- 
ington V.  Central  Pac.  R.  Co.,  198  U.  S.  95, 
25  S.  Ct.  577,  49  L.  ed.  959;  Johnson  v. 
Computing  Scale  Co.,  139  Fed.  339;  Monroe 


V.  Williamson,  81  Fed.  977.  Contra,  Howard 
V.  Southern  R.  Co.,  122  N.  C.  944,  29  S.  E. 
778;  Fox  V.  Southern  R.  Co.,  80  Fed.  945; 
Williams  v.  Massachusetts  Ben.  Assoc.,  47 
Fed.  533;  Scott  v.  Otis,  21  Fed.  Cas.  No. 
12,543.  A  case  is  properly  removed  if  the 
petition  and  bond  are  duly  filed,  although 
they  are  not  actually  presented  to  the  court 
until  the  time  to  plead  has  expired.  Texas, 
etc.,  R.  Co.  V.  Bloom,  85  Tex.  279,  20  S.  W. 
133;  Burck  v.  Taylor,  39  Fed.  581  [affirmed 
in  152  U.  S.  634,  14  S.  Ct.  696,  38  L.  ed. 
578],  It  is  sufficient  if  the  papers  are  actu- 
ally filed  in  the  clerk's  office  in  time,  al- 
though they  are  not  then  indorsed  by  the 
clerk  as  "  filed."  Waite  v.  Phoenix  Ins.  Co., 
62  Fed.  769.  A  defendant  may  remove  the 
case  before  an  attempt  has  been  made  to 
serve  him  with  process.  Parkinson  v.  Barr, 
105  Fed.  81.  A  corporation,  not  a  party  to 
the  record,  which  has  refused  to  enter  itself 
as  a  defendant,  cannot.  Bertha  Zinc,  etc., 
Co.  V.  Carico,  61  Fed.  132.  An  irregularity 
in  the  filing  of  the  removal  papers,  before 
the  entry  of  an  order  niaking  the  remover  a 
party,  is  cured  by  the  subsequent  entry  of 
an  order  making  him  a  party  and  reciting 
the  filing  of  the  removal  papers.  Sheffield 
First  Nat.  Bank  v.  Merchants'  Bank,  37  Fed. 
657,  2  L.  R.  A.  469.  A  case  may  be  removed 
before  defendant  has  filed  any  pleading. 
Memphis  Sav.  Bank  r.  Houchens,  115  Fed. 
96,  52  C.  C.  A.  176;  Creagh  r.  Equitable  L. 
Assur.  Soc,  83  Fed.  849;  Egan  v.  Chicago, 
etc.,  R.  Co.,  53  Fed.  675 ;  Bailcv  r.  American 
Cent.  Ins.  Co.,  8  Fed.  G86,  2  McCrarv  413; 
Hodson  v.  Lake  Shore,  etc.,  R.  Cc,  12  Fed. 
Cas.  No.  6.57 1(^,  12  Reporter  41.  But  see 
Kerille  r.  Phaniix  L.  Ins.  Co.,  3  Thomps.  & 
C.  (N.  Y.)  788.  A  case  cannot  be  removed 
after  it  has  been  dismissed.  New  England 
Mortg.  Security  Co.  r.  Aughe,  12  Nebr.  504, 
11  N.  W.  753,  Nor  after  a  stipulation 
has  been  filed  by  defendant  admitting  plain- 
tiff's claim,  and  there  is  no  other  contro- 
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B.  Removal  Before  Time  to  Plead  Expires.  A  removal  of  a  suit  where 
there  is  a  controversy  between  citizens  of  different  states,  and  there  is  no  claim 
of  prejudice  or  local  influence,  and  of  an  ordinary  suit  arising  under  the  constitu- 
tion or  laws  of  the  United  States  or  treaties  made  under  their  authority  must  be 
made  "at  the  time  or  any  time  before  the  defendant  is  required  by  the  laws  of 
the  State  or  the  rule  of  the  State  court  in  which  such  suit  is  brought  to  answer  or 
plead  to  the  declaration  or  complaint  of  the  plaintiff.'^       It  seems  that  such  a 


versy  in  the  suit.  Keith  v.  Levi,  2  Fed.  743, 
1  McCrary  343. 

Extension  of  time. — After  the  time  to  re- 
move a  case  has  expired,  it  cannot  be  ex- 
tended by  the  court  (Daugherty  v.  Western 
Union  Tel.  Co.,  61  Fed.  138;  Gibson  v.  John- 
son, 10  Fed.  Cas.  No. '5,397,  Pet.  C.  C.  44; 
Ward  V.  Arredondo,  29  Fed.  Cas.  No.  17,148, 
1  Paine  410.  But  see  Livingston  v.  Frick, 
76  Ga.  839 ) ,  even  though  defendant's  attor- 
ney was  prevented  by  inevitable  accident  from 
reaching  the  court-house  until  after  the  last 
day  on  which  the  petition  and  bond  were 
filed  (Daugherty  v.  Western  Union  Tel.  Co., 
61  Fed.  138.  But  see  Livingston  v.  Frick, 
76  Ga.  839).  When  the  time  to  remove  an 
action  of  ejectment  has  expired,  and  that 
case  has  been  tried,  a  subsequent  cross  action 
of  ejectment  cannot  be  removed.  Evans  v. 
Smith,  21  Fed.  1. 

Second  remova]. —  Tf  a  case  has  been  re- 
manded for  failure  to  file  a  transcript,  it 
cannot  again  be  removed  upon  the  same 
grounds  (St.  Paul,  etc.,  R.  Co.  v.  McLean, 
108  U.  S.  212,  2  S.  Ct.  498,  27  L.  ed.  703), 
nor  upon  other  grounds,  such  as  local  preju- 
dice, when  he  does  not  show  that  such 
ground  did  not  exist  at  the  time  of  the  first 
removal  (Pope  v.  Cheney,  22  Fed.  177). 

Waiver  of  objections. —  The  objection  that 
the  petition  was  filed  too  late  may  be  waived 
by  taking  a  subsequent  proceeding  in  the 
federal  court,  without  raising  it.  Martin  v. 
Baltimore,  etc.,  R.  Co.,  151  U.  S.  673,  14 
S.  Ct.  533,  38  L.  ed.  311  [affirming  41  Fed. 
125];  French  V.  Hav,  22  Wall.  (U.  S.)  250, 
22  L.  ed.  857;  Collins  v.  Scott,  76  Fed.  613; 
Newman  v.  Schwerim  61  Fed.  865,  10  C.  C. 
A.  129;  Knight  v.  International,  etc.,  R.  Co., 
61  Fed.  87,  9  C.  C.  A.  376  [certiorari  dis- 
missed in  17  S.  Ct.  995,  41  L.  ed.  1187]. 

93.  25  U.  S.  St.  at  L.  435,  c.  866,  §  3 
[U.  S.  Comp.  St.  (1901)  p.  510]. 

See  also  the  following  cases  construing 
state  statutes  or  rules  of  court. 

California. —  Case  v.  Olney,  106  Fed.  433; 
MacNaughton  v.  Southern  Pac.  R.  Co.,  19 
Fed.  881. 

Connecticut.— RQ2i^  v.  Selleck,  110  Fed.  786. 

Georgia. —  Southern  Pac.  Co.  v.  Steward, 
88  Ga.  13,  13  S.  E.  824;  Stafford  v.  High- 
tower,  68  Ga.  394. 

Indiana. —  Amsden  v.  Norwich  Union  F. 
Ins.  Co.,  44  Fed.  515;  Browning  v.  Reed,  39 
Fed.  625;  McKeen  v.  Ives,  35  Fed.  801. 

loioa. —  Wilson  v.  Big  Joe  Block  Coal  Co., 
135  Iowa  531,  113  N.  W.  348. 

Kansas. —  Burnham  v.  Leoti  First  Nat. 
Bank,  53  Fed.  163,  3  C.  C.  A.  486;  Van 
Allen  V.  Atchison,  etc.,  R.  Co.,  3  Fed.  545, 
1  McCrary  598. 
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Kentucky. —  Fidelity  Trust,  etc.,  Co.  v. 
Newport  News,  etc.,  Co.,  70  Fed.  403. 

Maine. —  Craven  v.  Turner,  82  Me.  383,  19 
Atl.  864. 

Massachusetts. —  Frink  v.  Blackinton,  80 
Fed.  306;  Olds  v.  City  Trust,  etc..  Surety 
Co.,  180  Mass.  1,  61  N.  E.  223;  American  Fi- 
nance Co.  V.  Bostwick,  151  Mass.  19,  23 
N.  E.  656. 

Michigan. —  Detroit  v.  Detroit  City  R.  Co., 

54  Fed.  1. 

Missouri. —  Kelly  v.  Chicago,  etc.,  R.  Co., 
122  Fed.  286. 

Nevada. —  Wedekind  v.  Southern  Pac.  Co., 
36  Fed.  279,  13  Sawy.  475. 

New  Hampshire. —  Mt.  Washington  R.  Co. 
V.  Coe,  50  Fed.  637. 

Neio  York. —  Mayer  v.  Ft.  Worth,  etc.,  R. 
Co.,  93  Fed.  601;  Doyle  v.  Beaupre,  39  Fed. 
289;  Woolf  V.  Chisolm,  30  Fed.  881. 

North  Carolina. — Williams  v.  Southern  Bell 
Tel.,  etc.,  Co.,  116  N.  C.  558,  21  S.  E.  298. 

North  Dakota. —  Minneapolis,  etc.,  R.  Co.  v. 
Nestor,  50  Fed.  1 ;  State  v.  Barnes,  5  N.  D. 
350,  65  N.  W.  688. 

Pennsylvania. —  Overholt  v.  German-Ameri- 
can Ins.  Co.,  155  Fed.  488 ;  Garrett  First  Nat. 
Bank  v.  Appleyard,  138  Fed.  939;  McHenry 
V.  Ne\\  York,  etc.,  R.  Co.,  25  Fed.  65. 

South  Carolina. —  Tenney  v.  American  Pipe 
Mfg.  Co.,  96  Fed.  919. 

South  Dakota. —  South  Dakota  Cent.  R. 
Co.  V.  Chicago,  etc.,  R.  Co.,  141  Fed.  578, 
73  C.  C.  A.  176. 

Tennessee. —  Turner  v.  Illinois  Cent.  R.  Co., 

55  Fed.  689;  Lockhart  v.  Memphis,  etc.,  R. 
Co.,  38  Fed.  274;  Tennessee  Coal,  etc.,  Co. 
V.  Waller,  37  Fed.  545;  Gavin  v.  Vance,  33 
Fed.  84;  Deford  v.  Mehaffy,  13  Fed.  481. 
And  see  Yarnell  v.  Felton,  102  Fed.  369. 

Vermont. —  Sowles  v.  Witters,  43  Fed.  700. 

Virginia. —  Martin  v.  Baltimore,  etc.,  R. 
Co.,  151  U.  S.  673,  14  S.  Ct.  533,  38  L.  ed. 
311;  Mays  v.  Newlin,  143  Fed.  574;  Ma- 
honey  V.  New  South  Bldg.,  etc..  Assoc.,  70 
Fed.  513. 

West  Virginia. —  Wilson  v.  Winchester, 
etc.,  R.  Co.,  82  Fed.  15. 

See  42  Cent.  Dig.  tit.  "  Removal  of  Causes," 
§  141. 

A  removal  cannot  be  made  after  the  time 
to  demur  has  expired,  although  a  demurrer 
has  been  overruled  with  leave  to  answer. 
Winkler  v.  Chicago,  etc.,  R.  Co.,  108  Fed. 
305 ;  Maher  v.  Tower  Hotel  Co.,  94  Fed.  225 ; 
Frink  v.  Blackinton,  80  Fed.  306;  McDonald 
V.  Hope  Min.  Co.,  48  Fed.  593;  Delbanco 
V.  Singletary,  40  Fed.  177.  Nor  after  the 
time  to  file  the  first  pleading  has  expired, 
although  defendant  has  the  right  to  amend, 
as  of  course,  within  a  specified  time.  Doyle 
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case  cannot  be  removed  after  the  time  to  plead  in  abatement  has  expired,  although 


v.  Beaupre,  39  Fed.  289;  Woolf  v.  Chisolm, 
30  Fed.  881.  The  federal  court  will  not  take 
notice  of  a  rule  of  the  state  court  limiting 
the  time  for  pleading,  unless  such  rule  is 
brought  to  its  attention  by  a  pleading  or  an 
affidavit.  Randall  v.  New  England  Order  of 
Protection,  118  Fed.  782;  Yarnell  V.  Felton, 
102  Fed.  369.  Where  the  state  statute  does 
not  fix  the  time  within  which  the  plead- 
ings must  be  filed  it  is  the  duty  of  the  state 
court  to  fix  the  time;  and  this  having  been 
done,  the  time  so  fixed  is  the  limit  for  the 
removal.  Van  Allen  v.  Atchison,  etc.,  R.  Co., 
3  Fed.  545,  1  McCrary  598.  Where  defendant 
made  a  default  in  pleading,  after  service  of 
a  summons  without  a  complaint,  and  the 
default  was  opened,  the  case  may  be  removed. 
Remington  v.  Central  Pac.  R.  Co.,  198  U.  S. 
95,  25  S.  Ct.  577,  49  L.  ed.  959;  Dancel  v. 
Goodyear  Shoe  Mach.  Co.,  106  Fed.  551.  But 
see  Quilhot  v.  Hamer,  158  Fed.  188.  A  re- 
moval may  be  had  after  the  opening  of  a 
judgment,  taken  by  default  against  a  de- 
fendant, who  had  not  been  properly  served. 
State  V.  Barnes,  5  N.  D.  350,  65  N.  W.  688; 
Smith  V.  America  L.  Assoc.,  76  Va.  380; 
Harter  Tp.  v.  Kernochan,  103  U.  S.  562,  26 
L.  ed.  411;  Tortat  v.  Hardin  Min.,  etc.,  Co., 
Ill  Fed.  426;  Detroit  v.  Detroit  City  R.  Co., 
54  Fed.  1.  Where  there  are  two  defendants, 
and  but  one  controversy,  and  the  time  for 
removal  has  expired  as  to  one,  it  is  too 
late  for  the  other  to  remove  the  case,  al- 
though lie  has  not  been  previously  served, 
provided  he  was  named  as  a  party  in  plain- 
tiff's original  pleading.  Fletcher  v.  Ham- 
let, 116  U.  S.  408,  6  S.  Ct.  426,  29  L. 
ed.  679;  Houston,  etc.,  R.  Co.  v.  Shirley,  111 
U.  S.  358,  4  S.  Ct.  472,  28  L.  ed.  455; 
Calderhead  V.  Downing,  103  Fed.  27;  Davis 
V.  Tillotson,  48  Fed.  606;  Rogers  v.  Van 
Nortwick,  45  Fed.  513;  Hakes  v.  Burns, 
40  Fed.  33.  But  see  Mutual  L.  Ins.  Co.  v. 
Champlin,  21  Fed.  85.  An  intervener  can- 
not remove  the  case  when  his  intervention 
takes  place  after  the  expiration  of  the 
original  defendant's  time  to  remove.  Kid- 
der V.  Northwestern  Mut.  L.  Ins.  Co.,  117 
Fed.  997;  Hakes  v.  Burns,  40  Fed.  33.  But 
see  Jackson  v.  Stiles,  4  Johns.  (N.  Y.)  493. 
Where,  however,  after  the  expiration  of  the 
time  of  the  original  defendant,  others  are 
brought  in  by  amendment,  they  may  remove 
the  case  because  of  a  federal  question  that 
appeared  in  plaintiff's  original  pleading 
{Green  v.  Valley,  101  Fed.  882),  or  because 
of  a  difference  of  citizenship ;  in  which  case 
defendant  whose  time  has  expired  joined  with 
them  in  the  application  (Green  v.  Valley, 
101  Fed.  882.  See  Robert  v.  Pineland  Club, 
139  Fed.  1001).  The  time  to  remove  the 
case  is  not  shortened  by  the  pleading  of 
defendant  before  his  time  to  plead  has  ex- 
pired (Atlanta,  etc.,  R.  Co.  v.  Southern  R. 
Co.,  131  Fed.  657,  66  C.  C.  A.  601  ;  Champlain 
Constr.  Co.  v.  O'Brien,  104  Fed.  930;  White- 
ley  Malleable  Castings  Co.  v.  Sterlingworth 
R.  Supply  Co.,  83  Fed.  853;  Brisenden  v. 


Chamberlain,  53  Fed.  307;  Conner  v.  Skagit 
Cumberland  Coal  Co.,  45  Fed.  802;  Tennessee 
Coal,  etc.,  Co.  v.  Waller,  37  Fed.  545;  Gavin 
V.  Vance,  33  Fed.  84.  See  Evans  v.  Dilling- 
ham, 43  Fed.  177;  Burck  v.  Taylor,  39  Fed. 
581.  Contra,  Howard  v.  Southern  R.  Co.,  122 
N.  C.  944,  29  S.  E.  778;  Duncan  v.  As- 
sociated Press,  81  Fed.  417),  by  the  denial  of 
a  motion  to  take  the  bill  off  the  file  (Ten- 
nessee Coal,  etc.,  Co.  v.  Waller,  37  Fed.  545 ) , 
by  his  appearance  and  argument  against  a 
motion  for  an  injunction  (Cella  v.  Brown, 
136  Fed.  439;  Champlain  Constr.  Co.  V. 
O'Brien,  304  Fed.  930),  a  receiver  (Sidway 
V.  Missouri  Land,  etc.,  Co.,  116  Fed.  381), 
or  any  other  provisional  remedy  (Cella  v. 
Brown,  supra;  Sidway  v.  Missouri  Land, 
etc.,  Co.,  supra;  Champlain  Constr.  Co.  v. 
O'Brien,  104  Fed.  930;  Garrard  v.  Silver 
Peak  Mines,  76  Fed.  1),  even  though  an  ap- 
peal has  been  taken  to  a  higher  state  court 
from  the  decision  upon  such  a  motion  (Sid- 
way V.  Missouri  Land,  etc.,  Co.,  supra; 
Farmers'  L.  &.  T.  Co.  v.  Chicago,  etc.,  R.  Co., 
8  Fed.  Cas.  No.  4,665,  9  Biss.  133),  nor  by 
overruling  a  demurrer  ( Garrard  v.  Silver  Peak 
Mines,  supra;  Tennessee  Coal,  etc.,  Co.  v. 
Waller,  supra.  But  see  Case  v.  Olney, 
106  Fed.  433;  Delbanco  v.  Singletary,  40  Fed. 
177).  But  the  time  to  answer  runs  while 
the  demurrer  is  pending.  Martin  v.  Carter, 
48  Fed.  596.  A  cause  csinnot  be  removed 
after  the  cause  has  been  set  down  for  trial, 
without  objection  by  defendant,  who  had  pre- 
viously answered.  American  Bonding  Co.  v. 
Mills,  152  Fed.  107,  81  C.  C.  A.  325.  See 
Case  V.  Olney,  supra.  Where  plaintiff's 
original  pleading  does  not  present  a  re- 
movahle  case,  but  he  consents  to  a  discon- 
tinuance or  to  a  nonsuit  or  voluntary  dis- 
missal as  regards  those  defendants  who  are 
citizens  of  the  same  state  as  himself,  the 
remaining  defendant,  who  is  a  citizen  of  an- 
other state,  may  remove  the  cause  as  soon 
as  he  is  notified  of  such  dismissal  or  dis- 
continuance (Powers  V.  Chesapeake,  etc.,  R. 
Co.,  169  U.  S.  92,  18  S.  Ct.  264,  42  L.  ed. 
673  [affirmmg  65  Fed.  129]  ;  Fogartv  v. 
Southern  Pac.  Co.,  121  Fed.  941;  Cookerly 
V.  Great  Northern  R.  Co.,  70  Fed.  277), 
although  defendants  thus  dismissed  appear 
to  be  necessary  parties  to  the  suit  (Cuyler  r. 
Smith,  78  Ga.  662,  3  S.  E.  40-8),  and  even 
when  the  discontinuance  or  voluntary  dis- 
missal takes  place  upon  the  trial  of  the 
action  (Powers  v.  Chesapeake,  etc.,  R.  Co., 
169  U.  S.  92,  18  S.  Ct.  264,  42  L.  ed.  673). 
This  is  true  when  plaintiff  elected  to  proceed 
to  trial  against  a  foreign  defendant,  without 
having  served  process  on  the  one  who  was  a 
citizen  of  his  own  state.  Berrv  r.  St.  Louis, 
etc.,  R.  Co.,  118  Fed.  911.  Where  plaintiff 
sued  a  citizen  of  his  own  state  and  a  citizen 
of  another  state,  jointly  in  tort,  and  having 
failed  to  serve  the  former  when  the  case  was 
called  for  trial,  refused  to  continue  it  for 
such  service,  but  elected  to  proceed  against 
the  citizen  of  the  other  state  alone,  it  was 
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defendant  has  further  time  in  which  to  plead  or  to  answer  to  the  merits.  The 


held  that  this  should  be  treated  as  an  election 
and  severance  of  the  suit,  and  that  it  was 
thereupon  removable  by  defendant,  who  had 
been  served.  Berry  v.  St.  Louis,  etc.,  R.  Co., 
118  Fed.  911.  Where  an  action  of  ejectment 
had  been  succeeded  by  a  suit  against  plain- 
tilTs  by  some  of  defendants  therein,  to  deter- 
mine the  title  to  a  patent  for  the  same  land, 
as  to  which  the  latter  had  made  an  adverse 
claim,  and  after  judgment  in  favor  of  plain- 
tiff's in  the  first  suit,  which  had  been  vacated 
upon  the  payment  by  defendants  of  the  costs 
and  their  demand  for  a  new  trial,  the  second 
suit  had  been  dismissed  as  to  some  of  de- 
fendants upon  plaintiffs'  request,  thus  mak- 
ing the  remainder  of  the  parties  on  opposite 
sides  citizens  of  different  states,  it  was  held 
to  be  too  late  to  remove  this  second  suit. 
Evans  v.  Smith,  21  Fed.  1.  Where  an  action 
was  brought  against  several  defendants 
jointly,  some  of  whom  were  citizens  of  the 
same  state  as  plaintiff,  and  after  a  dismissal 
as  to  all,  the  state  court  of  appeals  affirmed 
such  judgment  of  dismissal,  except  as  regards 
a  citizen  of  another  state,  it  was  held  that 
there  was  thus  a  severance  of  the  action,  and 
that  the  remaining  defendant  might  remove 
the  same.  Yulee  v.  Vose,  99  U.  S.  539,  25  L.  ed. 
355  [reversing  64  N.  Y.  449  [affirming  4  Hun 
628)].  W^here^  in  a  suit  upon  a  joint  cause  of 
action  against  a  domestic  and  a  foreign  cor- 
poration, judgment  had  been  entered  against 
the  latter  upon  substituted  service  by  default, 
and  upon  a  trial  the  domestic  corporation 
secured  a  judgment  in  its  favor,  from  which 
plaintiff  appealed,  it  was  held  that  until  the 
final  disposition  of  the  appeal  the  foreign 
corporation  could  not  apply  for  a  removal. 
Lathrop,  etc.,  Co.  v.  Interior  Constr.,  etc.,  Co., 
143  Fed..  687.  Where,  in  a  joint  action 
against  two  defendants,  a  peremptory  instruc- 
tion is  given  upon  the  trial,  in  favor  of  the 
one  who  is  a  citizen  of  plaintiff's  state,  or 
plaintiff  is  dismissed  as  against  him,  this 
does  not  entitle  the  other,  although  a  citizen 
of  another  state,  to  remove  the  case.  Illinois 
Cent.  R.  Co.  v.  Harris,  85  Miss.  15,  38 
So.  225;  Howe  t;.  Northern  Pac.  R.  Co.,  30 
Wash.  569,  70  Pac.  1100,  60  L.  R.  A.  949; 
Southern  R.  Co.  v.  Carson,  194  U.  S.  136,  24 
S.  Ct.  609,  48  L.  ed.  907  {affirming  68  S.  C. 
55,  46  S.  E.  525] ;  Kansas  City  Suburban  Belt 
R.  Co.  V.  Herman,  187  U.  S.  63,  23  S.  Ct.  24, 
47  L.  ed.  76;  Whitcomb  v.  Smithson,  175 
U.  S.  635,  20  S.  Ct.  248,  44  L.  ed.  303.  See 
also  Cincinnati,  etc.,  R.  Co.  v.  Evans,  110 
S.  W.  844,  33  Ky.  L.  Rep.  596.  The  resigna- 
tion of  a  trustee  who  is  a  citizen  of  the  same 
state  as  the  complainant  does  not  make  the 
cause  removable  by  the  remaining  defendants. 
Ruohs  V.  Jarvis-Conklin  Mortg.  Trust  Co.,  84 
Fed.  513. 

Extension  of  time. —  The  preponderance  of 
authority  supports  the  proposition  that  if  de- 
fendant's time  to  plead  or  answer  has  been, 
before  its  expiration,  extended  by  an  order 
of  the  state  court  (Russell  v.  Harriman  Land 
Co.,   145   Fed.   745;    Sanderlin   v.  People's 
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Bank,  140  Fed.  191;  Dancel  v.  Goodyear  Shoe 
Mach.  Co.,  106  Fed.  551;  Lord  v.  Lehigh 
Valley  R.  Co.,  104  Fed.  929;  Mayer  v.  Ft. 
Worth,  etc.,  R.  Co.,  93  Fed.  601;  Tracy  v. 
Morel,  88  Fed.  801 ;  Chiatovich  v.  Hanchett, 
78  Fed.  193;  Allmark  v.  Platte  Steamship 
Co.,  76  Fed.  614;  Wilcox,  etc..  Guano  Co.  v. 
Phoenix  Ins.  Co.,  60  Fed.  929;  People's  Bank 
V.  Mtndu  Ins.  Co.,  53  Fed.  161;  Rycroft  v. 
Green,  49  Fed.  177;  Sowles  v.  Witters,  43 
Fed.  700;  Wedekind  v.  Southern  Pac.  Co.,  36 
Fed.  279,  13  Sawy,  475;  Simonson  v.  Jordon, 
30  Fed.  721;  Winberg  v.  Berkeley  Co.  R.,  etc., 
Co.,  29  Fed.  721.  Contra,  Bryson  v.  Southern 
R.  Co.,  141  N.  C.  594,  54  S.  E.  434;  Mecke  v. 
Valley  Town  Mineral  Co.,  122  N.  C.  790,  29 
S.  E.  781;  Fox  V.  Southern  R.  Co.,  80  Fed. 
945;  Ruby  Canyon  Gold  Min.  Co.  v.  Hunter, 
60  Fed.  305;  Rock  Island  Nat.  Bank  v.  J.  S. 
Keator  Lumber  Co.,  52  Fed.  897;  Martin  v. 
Carter,  48  Fed.  596 ;  Spangler  v.  Atchison, 
etc.,  R.  Co.,  42  Fed.  305;  Velie  v.  Manu- 
facturers' Acc.  Indemnity  Co.,  40  Fed.  545 ; 
Austin  V.  Gagan,  39  Fed.  626,  5  L.  R.  A.  476; 
Dixon  V.  Western  Union  Tel.  Co.,  38  Fed.  377. 
See  also  Pullman  Palace  Car  Co.  v.  Speck, 
113  U.  S.  84,  5  S.  Ct.  374,  28  L.  ed.  925; 
Daugherty  v.  Western  Union  Tel.  Co.,  61  Fed. 
138;  Delbanco  v.  Singletary,  40  Fed.  177; 
Kaitel  v.  Wylie,  38  Fed.  865 ) ,  or  by  a  stipula- 
tion authorized  by  a  state  statute  or  court 
rule  (Tevis  v.  Palatine  Ins.  Co.,  149  Fed. 
560;  Russell  v.  Harriman  Land  Co.,  145  Fed. 
745;  Sanderlin  v.  People's  Bank,  140  Fed. 
191 ;  Groton  Bridge,  etc.,  Co.  v.  American 
Bridge  Co.,  137  Fed.  284;  Mayer  v.  Ft. 
Worth,  etc.,  R.  Co.,  93  Fed.  601;  Tracy  v. 
Morel,  88  Fed.  801 ;  Chiatovich  v.  Hanchett, 
78  Fed.  193;  Allmark  v.  Platte  Steamship 
Co.,  76  Fed.  614;  People's  Bank  v.  ^tna  Ins. 
Co.,  53  Fed.  161,  62  Fed.  222.  But  see  Pull- 
man Palace  Car  Co.  v.  Speck,  113  U.  S.  84,  5 
S.  Ct.  374,  28  L.  ed.  925.  Contra,  Schipper  v. 
Consumer  Cordage  Co.,  72  Fed.  803;  Ruby 
Canyon  Gold  Min.  Co.  v.  Hunter,  60  Fed.  305 ; 
Martin  v.  Carter,  48  Fed.  596 ;  Velie  v.  Manu- 
facturers' Acc.  Indemnity  Co.,  40  Fed.  545; 
Austin  Gagan,  39  Fed.  626,5  L.  R.  A.  476; 
Dixon  V.  W^estern  Union  Tel.  Co.,  38  Fed.  377), 
his  time  to  remove  is  likewise  extended.  An 
ex  parte  order  of  extension  ( Hurd  v.  Gere,  38 
Fed.  537),  or  an  oral  stipulation  (Disbrow  v. 
Driggs,  8  Abb.  Pr.  (N.  Y.)  305  note,  16  How. 
Pr.  346;  Price  v.  Lehigh  Valley  R.  Co.,  65 
Fed.  825;  Dwyer  v.  Peshall,  32  Fed.  497), 
not  authorized  by  the  state  practice,  will  not 
extend  the  time  of  removal.  After  the  time 
to  plead  in  a  case,  which  plaintiff's  pleading 
previously  showed  to  be  removable,  has  once 
expired,  it  cannot  be  extended  by  an  order 
opening  the  default  and  allowing  him  to 
plead  (Williams  v.  Southern  Bell  Tel.,  etc., 
Co.,  116  N.  C.  558,  21  S.  E.  298;  Price  v. 
Lehigh  Valley  R.  Co.,  65  Fed.  825;  Rock 
Island  Nat.  Bank  v.  J.  S.  Keator  Lumber 
Co.,  52  Fed.  897;  Hurd  v.  Gere,  38  Fed.  537. 
See  Berrian  v.  Chetwood,  9  Fed.  678;  Mc- 
Callon  V.  Waterman,  15  Fed.  Cas,  No.  8,675, 
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right  of  removal  cannot  be  claimed  except  within  the  time  and  in  the  manner 
prescribed  by  statute.^'' 

C.  Removal  Before  Trial.  The  act  of  1887  provides:  That  removals  for 
prejudice  or  local  influence/''  and  removals  of  actions  between  citizens  of  the  same 


1  Flipp.  651,  4  N.  Y.  Wkly.  Dig.  382),  al- 
though the  right  to  have  the  default  opened 
is  given  defendant  by  statute  (Davis  v. 
Harris,  124  Fed.  713).  The  omission  to  enter 
judgment  by  default  does  not  extend  the 
time.  Kansas  City,  etc.,  E,.  Co.  v.  Daughtry, 
138  U.  S.  298,  11  S.  Ct.  306,  34  L.  ed.  963. 
The  time  is  not  extended  by  the  filing  of  a 
plea  to  the  jurisdiction  of  the  state  court. 
Olds  V.  City  Trust,  etc.,  Co.,  114  Fed.  975. 
The  fact  that  defendant's  attorney  was  pre- 
vented by  inevitable  accident  from  filing  his 
petition  (Daugherty  v.  Western  Union  Tel. 
Co.,  61  Fed.  138),  and  that  there  v^^as  an  oral 
understanding  that  no  default  should  be  taken 
(Price  V.  Lehigh  Valley  R.  Co.,  65  Fed.  825) 
will  not  enlarge  the  time.  Where  plaintiff's 
original  pleading  does  not  present  a  remov- 
able case,  but  an  amendment  thereto,  by 
omitting  some  of  the  original  parties  (Powers 
V.  Chesapeake,  etc.,  R.  Co.,  169  U.  S.  92,  18 
S.  Ct.  264,  42  L.  ed.  673.  See  RoJ}ert  v. 
Pineland  Club,  139  Fed.  1001),  by  a  new 
allegation  concerning  the  value  of  the  matter 
in  dispute  (Northern  Pac.  R.  Co.  v.  Austin, 
135  U.  S.  315,  10  S.  Ct.  758,  34  L.  ed.  218; 
Barber  v.  Boston,  etc.,  R.  Co.,  145  Fed.  52; 
Enders  v.  Lake  Erie,  etc.,  R.  Co.,  101  Fed. 
202;  Huskins  v.  Cincinnati,  etc.,  R.  Co.,  37 
Fed.  504,  3  L.  R.  A.  545 ) ,  or  by  showing  that 
the  case  arises  under  the  constitution  or  laws 
of  the  United  States  (North  Dakota  Guar- 
antee Co.  V.  Hanway,  104  Fed.  369,  44 
C.  C.  A.  312;  Bailey  v.  Mosher,  95  Fed.  223; 
Speckart  v.  German  Nat.  Bank,  85  Fed.  12. 
But  see  Houston,  etc.,  R.  Co.  v.  State,  (Tex. 
Civ.  App.  1896)  39  S.  W.  390  [affi/rmed  in 
95  Tex.  507,  68  S.  W.  777] )  brings  it  within 
the  removal  act;  the  time  to  remove  is  ex- 
tended until  defendant  must  plead  to  the 
amended  pleading.  The  same  rule  applies 
where  the  amendment  presents  an  entirely 
new  case  (Phoenix  Mut.  L.  Ins.  Co.  v.  Wal- 
rath,  117  U.  S.  365,  6  S.  Ct.  768,  29  L.  ed. 
924  [afjfirming  16  Fed.  161,  11  Biss.  432]  ; 
Edrington  v.  Jefferson,  111  U.  S.  770,  4  S.  Ct, 
683,  28  L.  ed.  594;  Youtsey  v.  Hoffman,  108 
Fed.  693;  Mecke  v.  Valley  Town  Mineral  Co., 
89  Fed.  209;  Mattoon  v.  Reynolds,  62  Fed. 
417;  Evans  v\  Dillingham,  43  Fed.  177;  Wehl 
V.  Wald,  29  Fed.  Cas.  No.  17,356,  17  Blatchf. 
342 ) ,  but  not  otherwise  ( Beyer  v.  Soper  Lum- 
ber Co.,  76  Wis.  145,  44  N.  W.  750,  833; 
Painter  v.  New  River  Mineral  Co.,  98  Fed. 
544;  Gregory  v.  Boston  Safe-Deposit,  etc.,  Co., 
88  Fed.  3;  Kaitel  v.  Wylie,  38  Fted.  865). 
Where  a  subsequent  pleading  by  the  plain- 
tiff, such  as  a  reply,  shows  that  there  is  a 
separate  controversy  in  the  case,  which  did 
not  appear  upon  the  original  pleading;  the 
case  may  then  be  removed,  although  the  re- 
moving defendant's  time  to  answer  has  ex- 
pired. Fritzlen  v.  Boatmen's  Bank,  212  U.  S. 
364,  29  S.  Ct.  366. 
"  If  the  time  fixed  by  the  rule  of  the  state 


court  to  answer  or  plead  to  an  amended  com- 
plaint, is  so  short  as  to  deny  to  the  defend- 
ant a  reasonable  time  within  which  to  pre- 
pare and  file  a  petition  and  bond,  such  rule, 
it  would  seem,  ought  not  to  defeat  the  right 
of  removal,  if  exercised  with  reasonable 
promptness."  Enders  v.  Lake  Erie,  etc.,  R. 
Co.,  101  Fed.  202,  203,  per  Baker,  J.  See 
Jones  V,  Mosher,  107  Fed.  561,  46  C.  C.  A. 
471. 

94.  Gerling  v.  Baltimore,  etc.,  R.  Co.,  151 
U.  S.  673,  14  S.  Ct.  533,  38  L.  ed.  311;  Gar- 
rett First  Nat.  Bank  v.  Appleyard,  138  Fed. 
939;  New  York  Fidelity,  etc.,  Co.  v.  Hub- 
bard, 117  Fed.  949;  Olds  v.  City  Trust,  etc., 
Co.,  114  Fed.  975;  First  Littleton  Bridge 
Corp.  V.  Connecticut  River  Lumber  Co.,  71 
Fed.  225;  Chicago  v.  Hutchinson,  15  Fed. 
129,  11  Biss.  484;  Gurnee  v.  Brunswick,  11 
Fed.  Cas.  No.  5,872,  1  Hughes  270.  But  see 
Wilson  V.  Winchester,  etc.,  R.  Co.,  82  Fed. 
15;  Mahoney  v.  New  South  Bldg.,  etc..  As- 
soc., 70  Fed.  513;  Lockhart  V.  Memphis,  etc., 
R.  Co.,  38  Fed.  274. 

95.  25  U.  S.  St.  at  L.  435,  c.  866,  §  2 
[U.  S.  Comp.  St.  (1901)  p.  509]. 

Illustrations. — A  removal  for  prejudice  or 
local  iHfiuence  must  be  made  before  the  first 
trial  of  the  cause.  MoDonnell  v.  Jordan,  178 
U.  S.  229,  20  S.  Ct.  886,  44  L.  ed.  1048; 
Fisk  V.  Henarie,  142  U.  S.  459,  12  S.  Ct.  207, 
35  L.  ed.  1080  [reversing  32  Fed.  417,  13 
Sawy.  38,  35  Fed.  230,  13  Sa\^^.  318].  A 
mistrial  because  of  a  disagreement  of  the 
jury  (McDonnell  v.  Jordan,  supra;  Farmers' 
etc.,  Nat.  Bank  v.  Schuster,  86  Fed.  161,  29 
C.  C.  A.  649;  Davis  v.  Chicago,  etc.,  R.  Co., 
46  Fed.  307)  or  an  order  for  a  new  trial 
(Fisk  V.  Henarie,  supra),  does  not  enlarge 
the  time.  Such  a  removal  must  be  made  be- 
fore the  first  step  in  the  trial  is  taken.  Flem- 
ing V.  Philadelphia  Fire  Assoc.,  76  Ga.  678; 
Adams'  Express  Co.  v.  Trego,  35  Md.  47;  St. 
Anthony  Falls  Water  Power  Co.  v.  King 
Wrought  Iron  Bridge  Co.,  23  Minn.  186,  23 
Am,  Rep.  682;  Anglo-American  Provision  Co. 
V.  Evans,  34  Nebr.  44,  51  N.  W.  310;  Strong 
V.  Black,  5  Alb.  L.  J.  (N.  Y.)  214;  Watt  r. 
White,  46  Tex.  338 ;  Manning  v  Amy,  140  U.  S. 
137,  11  S.  Ct.  707,  35  L.  ed.  386  [affirming 
144  Mass.  153,  10  N.  E.  737] ;  Maysville  Bank 
v.  Claypool,  120  U.  S.  2&8,  7  S.  Ct.  545,  30 
L.  ed.  6'32;  Davis  v.  Chicago,  etc.,  R.  Co.,  46 
Fed.  307;  Lewis  v.  Smvthe,  15  Fed.  Cas.  No. 
8,333,  2  Woods  117;  Was^gener  v.  Cheek,  28 
Fed.  Cas.  No.  17,035,  2  Difl.  5G0.  It  is  too  late 
after  a  jury  has  been  accepted,  but  not  sworn 
(Anglo-American  Provision  Co.  v.  Evans,  su- 
pra) ;  after  the  case  has  been  called  and  a 
motion  by  defendant  for  a  continuance  has 
been  made  and  overruled  (Fleming  v.  Phila- 
delphia Fire  Assoc.,  supra);  after  plaintiff 
has  answered  ready  and  time  granted  defend- 
ant to  present  an  application  for  a  continu- 
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state  claiming  land  under  grants  of  different  states/®  must  be  made  '^before  the 
trial."  It  has  been  said  that  the  statute  requires,  in  the  case  of  removals  because 
of  prejudice  or  local  influence,  the  application  to  remove  to  be  filed  before  or  at 
the  term  at  which  the  cause  could  first  be  tried  and  before  the  trial  thereof/' 

D.  Removal  Before  Trial  or  Final  Hearing.  In  suits  or  criminal  prose- 
cutions against  revenue  officers/^  officers  of  either  house  of  congress/^  or  persons 
claiming  rights  under  the  revenue  laws/  or  against  persons  who  seek  protection 
under  the  Civil  Rights  Law  ^  a  removal  may  be  had  ^'  at  any  time  before  the  trial 
or  final  hearing."  ^ 


ance  (Watt  v.  White,  supra)  ;  after  an  hour's 
time  allowed  defendant  for  the  procurement 
of  counsel  (Fleming  v.  Philadelphia  Fire  As- 
soc., supra)  ;  or  after  defendant  has,  after 
his  motion  for  a  postonfement  was  denied,  con- 
sented to  a  reference  in  order  to  prevent  an 
immediate  trial  (Hanover  Nat.  Bank 
Smith,  11  Fed.  Cas.  No.  6,035,  13  Blatchf. 
224).  It  is  not  too  late,  when  upon  the 
cause  being  called  for  trial,  objections  were 
made  that  it  was  not  ready  and  it  was  sent 
to  another  part  of  the  court,  for  the  hearing 
of  a  motion  to  vacate  an  order  extending  the 
time  to  amend  the  answer  (Maloy  v.  Duden, 
25  Fed.  673),  nor  when  an  attempt  has  been 
made  to  begin  the  trial  of  a  case  before  it 
is  properly  triable  in  the  regular  course 
of  procedure  (Meyer  v.  Delaware  R.  Constr. 
Co.,  100  U.  S.  457,  25  L.  ed.  593).  The  pre- 
ponderance of  authority  holds  that  the  argu- 
ment of  a  general  demurrer  is  a  trial  within 
the  meaning  of  the  statute.  St.  Louis,  etc., 
R.  Co.  V.  Weaver,  35  Kan.  412,  11  Pac.  408, 
57  Am.  Rep.  176;  Miller  v.  Kent,  GO  How.  Pr. 
(N.  Y.)  451;  Laidly  v.  Huntington,  121  U.  S. 
179.  7  S.  Ct.  855,  ''^O  L.  ed.  883;  Gregory  v. 
Hartley,  113  U.  S.  742,  5  S.  Ct.  743,  28 
L.  ed.  1150;  Scharff  V.  Levy,  112  U.  S.  711, 
5  S.  Ct.  360,  28  L.  ed.  '=(25;  Alley  V.  Nott, 
111  U.  S.  472,  4  S.  Ct.  4i)5,  28  L.  ed.  491; 
Winkler  v.  Chicago,  etc.,  R.  Co.,  108  Fed. 
305;  Lookout  Mountain  R.  v^o.  v.  Houston, 
32  Fed.  711;  Wilson  v.  Rock  ^sland  Paper 
Co.,  20  Fed.  705;  Boyd  v.  Gill,  Fed.  145, 
21  Blatchf.  543.  Contra,  Whelan  v.  New 
York,  etc.,  R.  Co.,  35  Fed.  849,  1  L.  R.  A. 
65.  And  see  Meyer  v.  Norton,  9  Fed.  433. 
The  hearing  and  -decision  of  a  motion  for  an 
injunction  and  a  temporary  receiver  is  n^-^ 
a  trial.  Franklin  ?;.  Wolf,  78  Ga.  446,  3 
S.  E.  696.  Contra,  Lehigh  Coal,  etc.,  Co.  v. 
Central  R.  Co.,  15  Fed.  Cas.  No.  8,213,  4 
Wkly.  Notes  Cas.  (Pa.)  187.  Where  the 
court  of  ordinary  has  made  a  decree  admit- 
ting a  will  to  probate,  and  an  appeal  has 
been  taken  to  a  court  of  record,  which  has 
the  right  to  try  the  question  anew,  it  is  not 
too  late  to  remove  the  case  under  the  act  of 
1887,  for  prejudice  or  local  influence.  Brod- 
head  v.  Shoemaker,  44  Fed.  518,  11  L.  R.  A. 
567.  But  see  In  re  Frazer,  9  Fed.  Cas.  No. 
5,068,  6  Reporter  357,  18  Alb.  L.  J.  (N.  Y.) 
353,  7  N.  Y.  Wkly.  Dig.  IW.  After  the 
decree  of  a  court  of  probate  upon  a  peti- 
tion by  an  administratrix  for  final  account- 
ing and  for  a  distribution,  in  which  she 
claimed  to  be  the  sole  heir  at  law  of  the 
decedent,  the  cause  cannot  be  removed  upon 
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an  appeal  to  a  court  of  record,  where  the 
questions  thus  decided  could  be  tried  anew. 
Craigie  v.  McArthur,  6  Fed.  Cas.  No.  3,341, 

4  Dill.  474,  15  Alb.  L.  J.  (N.  Y.)  121.  It 
is  not  too  late  to  remove  a  case  pending  an 
appeal  from  an  award  of  arbitrators  under 
the  Pennsylvania  statute  (Thorne  v.  Towanda 
Tanning  Co.,  15  Fed.  289),  after  the  report 
of  commissioners,  to  whom  a  claim  has  been 
referred  by  a  probate  court  under  the  Michi- 
gan statute  (Hess  v.  Reynolds,  113  U.  S.  73, 

5  S.  Ct.  377,  28  L.  ed.  927),  unon  an  ap- 
peal from  the  decision  of  a  Isoard  of  county 
commissioners  upon  a  claim  against  their 
county  (Delaware  County  Com'rs  v.  Diebold 
Safe,  etc.,  Co.,  133  U.  S.  473,  10  S.  Ct.  399, 
33  L.  ed.  674),  nor  upon  an  appeal  from  an 
appraisal  by  commissioners  in  a  condemna- 
tion proceeding,  when  their  proceeding  was 
purely  administrative  in  its  nature  (Union 
Pac.  R.  Co.  V.  Myers,  115  U.  S.  1,  5  S.  Ct. 
1113,  29  L.  ed.  319  [reversing  16  Fed.  292, 
3  McCrary  578). 

96.  25  U.  S.  St.  at  L.  435,  c.  866,  §  3 
[U.  S.  Comp.  St.  (1901)  p.  510]. 

97.  McDonnell  v.  Jordan,  178  U.  S.  229, 
239,  20  S.  Ct.  886,  44  L.  ed.  1048,  per  Fuller, 
C.  J.  But  see  Parker  v.  Vanderbilt,  136  Fed. 
246;  Detroit  v.  Detroit  City  R.  Co.,  54  Fed. 
1;  Huskins  v.  Cincinnati,  etc.,  R.  Co.,  37 
Fed.  504,  3  L.  R.  A.  545  [affirmed  in  154 
U.  S.  506,  14  S.  Ct.  1147,  38  L.  ed.  1076]. 

The  trial  court  is  under  no  obligation  to 
delay  the  trial  of  the  cause  in  order  to  en- 
able a  party  to  prepare  an  application  for 
a  removal.  U.  S.  Savings  Inst.  v.  Brock- 
schmidt,  72  111.  370. 

98.  U.  S.  Rev.  St.  (1878)  §  643,  as  amended 
by  28  U.  S.  St.  at  L.  36  [U.  S.  Comp.  St. 
('1901)   p.  521]. 

99.  18  U.  S.  St.  at  L.  401,  c.  130,  §  8 
[U.  S.  Comp.  St.  (1901)  p.  602]. 

1.  U.  S.  Rev.  St.  (1878)  §  643,  as  amended 
by  28  U.  S.  St.  at  L.  36  [U.  S.  Comp.  St. 
(1901)  p.  521]. 

2.  U.  S.  Rev.  St.  (1878)  §  641  [U.  S. 
Comp.  St.  (1901)  p.  520]. 

3.  Illustrations.— A  prosecution  begun  by 
information  before  a  justice  of  the  peace  for 
a  misdemeanor,  which  is  not  the  subject  of 
indictment,  mav  be  thus  removed.  Virginia 
i\  Bingham,  88"  Fed.  561.  No  removal  of  a 
case,  however,  can  be  had  before  indictment 
or  information  in  the  state  court.  Virgmia 
V.  Paul,  148  U.  S.  107,  13  S.  Ct.  536,  37  L.  ed. 
386. 

Under  previous  statutes  authorizing  re- 
movals in  other  cases  "before  trial  or  final 
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IX.  Parties  Who  May  Remove. 

A.  In  General  —  l.  Infants.  Where  the  necessary  jurisdictional  facts  exist, 
an  infant  defendant  may  remove  a  case  through  his  next  friend  or  guardian  ad 
litem,  in  the  same  manner  and  under  the  same  circumstances  as  any  other 
defendant.* 

2.  Husband  in  Suit  to  Which  Wife  Is  Party.  A  husband  may  join  the  wife 
in  an  application  for  the  removal  of  a  suit  affecting  property,  which  belonged  to 
her  before  the  marriage,  and  has  not  yet  been  reduced  to  possession.^ 

3.  Receivers.  A  receiver,  authorized  to  sue  and  be  sued  in  his  own  name, 
may,  when  the  necessary  jurisdictional  facts  exist,  remove  a  suit  to  which  he  is 
defendant.^ 

4.  Interveners  and  Substituted  Parties.  An  intervener,  who  presents  some 
new  and  independent  interest  or  question,  may  remove  a  case  under  circumstances 
which  would  warrant  such  a  removal  by  the  original  defendant.^ 


hearing,"  or  "  before  final  hearing  or  trial," 
it  was  held  that  a  removal  might  be  made 
after  a  new  trial  had  been  ordered  (Bray ley 
V.  Hedges,  53  Iowa  582,  5  N.  W.  748;  Dart 
V.  Walker,  4  Daly  (K  Y.)  188;  Rosenfield  v. 
Condict,  44  Tex.  464;  Baltimore,  etc.,  R.  Co. 
V.  Bates,  119  U.  S.  464,  7  S.  Ct.  285,  30  L.  ed. 
436;  Virginia  v.  Bingham,  88  Fed.  561; 
Sutherland  v.  Jersey  City,  etc.,  R.  Co.,  22 
Fed.  356;  Melendy  v.  Currier,  22  Fed.  129,  22 
Blatchf.  503;  Dart  v.  McKinney,  7  Fed.  Cas. 
No.  3,583,  9  Blatchf.  359;  Kellogg  Hughes, 
14  Fed.  Cas.  No.  7,662,  3  Dill.  357;  Minnett 
V.  Milwaukee,  etc.,  R.  Co.,  17  Fed.  Cas.  No. 
9,636,  3  Dill.  460,  13  Alb.  L.  J.  254;  Sims  v. 
Sims,  22  Fed.  Cas.  No.  12,894,  17  Blatchf. 
369),  or  after  the  unsuccessful  party  had 
performed  all  the  conditions  precedent  to  ob- 
tain the  right  to  a  new  trial  (Home  L.  Ins. 
Co.  V.  Dunn,  19  Wall.  (U.  S.)  214,  22  L.  ed.  68), 
that  defendants  were  not  bound  to  take  af- 
firmative action  in  case  of  a  reversal,  until 
the  complainants  had  caused  the  case  to  be 
redocketed  on  notice  to  them  (Pettilon  v. 
Noble,  19  Fed.  Cas.  No.  11,044,  7  Biss.  449), 
that  a  removal  might  be  had  after  a  jury 
had  disagreed  (Burson  i\  New  York  Nat. 
Park  Bank,  40  Ind.  173,  13  Am.  Rep.  285; 
Clark  V.  Delaware,  etc..  Canal  Co.,  11  R.  I. 
36;  Osborn  v.  Osborn,  5  Fed.  389,  2  McCrary 
455),  after  a  general  demurrer  had  been 
overruled  (Field  v.  Williams,  24  Fed.  513), 
after  the  appellate  court  had  reversed  an 
order  for  a  reference  to  hear  and  determine, 
and  had  ordered  issues  to  be  framed  for  trial 
in  the  court  below  (Douglas  v.  Caldwell,  65 
N.  C.  248),  and  that  the  language  construed 
meant  a  final  hearing  or  trial  on  the  merits 
(Akerly  v.  Vilas,  24  Wis.  165,  1  Am.  Rep. 
166)  ;  but  that  there  could  be  no  removal 
pending  a  motion  for  a  new  trial,  which  had 
not  been  decided  (Bryant  v.  Rich,  106  Mass. 
/  180,  8  Am.  Rep.  311;  Vannevar  v.  Bryant, 
21  Wall.  (U.  S.)  41,  22  L.  ed.  476),  pending 
an  appeal  which  had  not  been  decided  (Meaux 
P.  Pittman,  32  La.  Ann.  405;  Williams  v. 
Williams,  24  La.  Ann.  55;  Miller  r.  Finn,  1 
Nebr.  254;  Whittier  v.  Hartford  F.  Ins.  Co., 
55  N.  H  141,  20  Am.  Rep.  185;  Beery 
Irick,  22  Gratt.  (Va.)  484,  12  Am.  Rep. 
539;   Lowe  v.  Williams,  94  U.  S.   650,  24 


L.  ed.  216;  Stevenson  v.  Williams,  19  Wall. 
572,  22  L.  ed.  162;  Brice  v.  Somers,  4  Fed. 
Cas.  No.  1,856,  1  Flipp.  574,  2  N.  Y.  Wkly. 
Dig.  478),  after  the  appellate  court  had  di- 
rected a  reversal  and  a  new  trial,  but  the 
time  allowed  for  a  rehearing  had  not  ex- 
pired and  subsequent  to  the  attempted  re- 
moval a  rehearing  was  granted  and  the  judg- 
ment affirmed  (Chicago,  etc.,  R.  Co.  v.  Mc- 
Kinley,  99  U.  S.  147,  25  L.  ed.  272  laffirming 
44  Iowa  314,  24  Am.  Rep.  748]),  after  the 
court  of  review  had  directed  the  court  below 
to  enter  a  decree  in  conformity  with  its  opin- 
ion (Darst  V.  Peoria,  13  Fed.  561),  nor  aft^r 
the  appellate  court  had  ordered  an  account- 
ing before  a  master  .(Jifkins  v.  Sweetser,  102 
U.  S.  177,  26  L.  ed.  129). 

4.  Woolridge  v.  McKenna,  8  Fed.  650,  hold- 
ing, however,  that  this  cannot  be  done  until 
the  infant  has-  been  served  with  process,  or 
otherwise  subjected  to  the  jurisdiction  of  the 
state  court,  in  accordance  with  the  law  of  the 
state.  But  see  Kingsbury  v.  Kingsbury,  14 
Fed.  Cas.  No.  7,817,  3  Biss!  60. 

5.  Carswell  v.  Schley,  59  Ga.  17. 

6.  American  Nat.  Bank  v.  National  Ben. 
etc.,  Co.,  70  Fed.  420. 

Corporation  in  the  hands  of  receivers. — A 
New  York  corporation,  over  whose  property 
receivers  have  been  appointed  by  the  supreme 
court  of  New  York  and  the  chancellor  of  New 
Jersey,  may,  without  the  consent  of  those  re- 
ceivers, remove  a  suit  begun  by  the  le\'y  of  a 
writ  of  foreign  attachment  in  a  New  Jersey 
court.  Paterson  Second  Nat.  Bank  v.  New 
York  Silk  Mfg.  Co.,  11  Fed.  532. 

7.  Chase  v.  Beech  Creek  R.  Co.,  144  Fed. 
571;  Jackson,  etc.,  Sharp  Co.  r.  Pearson,  60 
Fed.  113;  Hack  v.  Chicago,  etc.,  R.  Co.,  23 
Fed.  356. 

An  intervener,  who  is  substituted  in  the 

place  of  another  defendant  or  wlio  comes  in 
because  he  has  succeeded  to  such  other's 
rights,  cannot  remove  a  cause,  which  the 
original  defendant  could  not  have  removed. 
Baltimore,  etc..  Tel.  Co.  v.  Morgan's  Louisi- 
ana, etc.,  R.,  etc.,  Co.,  37  La.  Ann.  883; 
Howard  r.  Stewart,  34  Nebr.  765,  52  N.  W. 
714:  Jefferson  r.  Driver,  117  V.  S.  272,  6 
S.  Ct.  729.  29  L.  ed.  807:  Houston,  etc.,  R. 
Co.  V.  Shirley,  111  U.  S.  358,  4  S.  Ct.  472,  28 
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B.  Plaintiffs  or  Defendants  —  l.  In  General.  A  suit  between  citizens  of 
the  same  state,  claiming  lands  under  grants  by  different  states,  may  be  removed 
by  any  one  or  more  of  plaintiffs  or  defendants.^  In  every  other  case  a  defend- 
ant only  may  procure  a  removal/  except  where  parties  have  been  joined  as 
plaintiffs,  who  are  on  the  same  side  of  the  controversy  as  the  defendants,  wlien, 
it  might  be  held,  that  they  could  join  with  the  other  defendants  in  the  petition.^^ 

2.  Who  Are  Defendants  —  a.  Where  There  Are  Cross  Bills  or  Counter-claims. 
The  pleading  by  the  original  defendant  of  a  cross  bill,  a  counter-claim,  or  a  demand 
in  reconvention,  which  exceeds  the  jurisdictional  amount ,  does  not  put  the  original 
plaintiff  in  the  position  of  a  defendant,  so  that  he  can  remove  the  cause,^^  nor 
debar  defendant  of  his  right  to  remove. 

b.  Condemnation  Proceedings.  Upon  the  removal  of  a  condemnation  pro- 
ceeding, pending  an  appeal  from  the  decision  of  the  commissioners,  the  landowner, 
who  was  the  respondent  below,  is  usually  regarded  as  a  defendant. 

e.  Appeals  in  Probate  Proceedings.  Upon  an  appeal  from  an  apphcation 
for  the  probate  of  a  will  the  party  opposing  the  probate  is  considered  as  defendant.^* 

d.  Appeals  From  Decisions  Upon  County  Claims.  Upon  an  appeal  from  a 
decision  of  a  board  of  county  commissioners  upon  a  county  claim,  the  claimant 
must  be  considered-  to  be  plaintiff,  and  he  cannot  remove  the  cause,  although  he 
is  the  respondent  upon  such  appeal.-^^ 

e.  Cases  Arising  Under  Insolvent  Assignments.  It  has  been  held  that  a 
claimant  against  an  assignee  for  the  benefit  of  creditors  who  has  filed  his  claim, 
and  subsequently  a  reply  to  the  exceptions  filed  by  the  assignee,  must  be  con- 
sidered to  be  a  plaintiff,  and  has  no  right  to  remove  the  cause.^^ 


L.  ed.  455;  Cable  v.  Ellis,  110  U.  S.  389,  4 
S.  Ct.  85,  28  L.  ed.  186  ;  United  Electric  Secu- 
rities Co.  V.  Louisiana  Electric  Light  Co.,  68 
Fed.  673;  Olds  Wagon  Works  v.  Benedict,  67 
Fed.  1,  14  C.  C.  A.  285;  Grand  Trunk  R.  Co. 
V.  Twitchell,  59  Fed.  727,  8  C.  C.  A.  237; 
Burnham  v.  Leith  First  Nat.  Bank,  53  Fed. 
163,  3  C.  C.  A.  486;  In  re  San  Antonio,  etc., 
R.  Co.,  44  Fed.  145 ;  Richmond,  etc.,  R.  Co.  v. 
Findley,  32  Fed.  641;  Goodnow  v.  Dolliver, 
26  Fed.  469;  Shirley  v.  Waco  Tap  R.  Co.,  13 
Fed.  705,  4  Woods  411;  Ohlquist  v.  Farwell, 
13  Fed.  305,  4  McCrary  401 ;  Ellis  v.  Sisson, 
11  Fed.  353,  11  Biss.  187.  But  see  Greene  v. 
Klingler,  10  Fed.  Cas.  No.  5,767.  Where  the 
party  whose  place  he  takes  might  still  re- 
move the  case  if  he  had  remained  in  the 
suit  and  the  intervener's  citizenship  is  the 
same,  the  latter  may  have  a  removal.  How- 
ard V.  Stewart,  34  Nebr.  765,  52  N.  W.  714. 
It  has  been  intimated  that  an  intervener, 
who  asserts  rights  prior  to  that  of  plaintiff, 
must  be  treated  as  a  new  plaintiff  rather 
than  as  a  defendant,  and  cannot  remove  the 
case.  Nash  i\  McNamara,  145  Fed.  541;  In 
re  San  Antonio,  etc.,  R.  Co.,  44  Fed.  145.  A 
party  who  has  been  wrongfully  denied  the 
right  of  intervention  may  remove  a  case. 
Hack  V.  Chicago,  etc.,  R.  Co.,  23  Fed.  356. 
Contra,  Bertha  Zinc,  etc.,  Co.  v.  Carico,  61 
Fed.  132.  One  who  has  not  applied  for  leave 
to  intervene  cannot.  State  v.  Barnes,  5  N.  D. 
350,  65  N.  W.  688. 

As  to  the  right  of  interveners  to  remove  a 
separable  controversy  see  supra,  VI,  C. 

8.  25  U.  S.  St.  at  L.  435,  c.  866,  §  3 
[U.  S.  Comp.  St.  (1901)  p.  510]. 

9.  Chappell  v.  Chappell,  86  Md.  532,  39 
Atl.  984;  McKown  v.  Kansas,  etc..  Coal  Co., 
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105  Fed.  657;  Waco  Hardware  Co.  v.  Michi- 
gan Stove  Co.,  91  Fed.  289,  33  C.  C.  A.  511; 
Campbell  v.  Collins,  62  Fed.  849;  La  Mon- 
tague V.  T.  W.  Harvey  Lumber  Co.,  44  Fed. 
645;  Western  Union  Tel.  Co.  v.  Brown,  32 
Fed.  337. 

10.  Mever  v.  Delaware  R.  Constr.  Co.,  100 
U.  S.  457,  25  L.  ed.  593. 

11.  Chappell  v.  Chappell,  86  Md.  532,  39 
Atl.  984;  Smithers  v.  Smith,  35  Tex.  Civ. 
App.  508,  80  S.  W.  646  [affi/rmed  in  98  Tex. 
83,  81  S.  W.  283];  West  v.  Aurora  City,  6 
Wall.  (U.  S.)  139,  18  L.  ed.  819  [affirming 
25  Ind.  148]  ;  McKown  v.  Kansas,  etc..  Coal 
Co.,  105  Fed.  657;  Waco  Hardware  Co.  v. 
Michigan  Stove  Co.,  91  Fed.  289,  33  C.  C.  A. 
511;  La  Montague  v.  T.  W.  Harvey  Lumber 
Co.,  44  Fed.  645.  Contra,  Price  v.  Ellis,  129 
Fed.  482;  Carson,  etc.,  Lumber  Co.  v.  Holtz- 
claw,  39  Fed.  578. 

12.  La  Montague  v.  T.  W.  Harvey  Lumber 
Co.,  44  Fed.  645;  Meissner  v.  Buck,  28  Fed. 
161. 

13.  Mason  City,  etc.,  R.  Co.  v,  Boynton, 
204  U.  S.  570,  27  S.  Ct.  321,  51  L.  ed.  629; 
Hudson  River  R.,  etc.,  Co.  v.  Day,  54  Fed. 
545;  Mt,  Washington  R.  Co.  v.  Coe,  50  Fed. 
637.  But  see  Myers  v.  Chicago,  etc.,  R.  Co., 
118  Iowa  312,  91  N.  W.  1076;  Kirby  r.  Chi- 
cago, etc.,  R.  Co.,  106  Fed.  551.  Contra, 
White  V.  Philadelphia,  8  Phila.  (Pa.)  241. 

14.  Brodhead  v.  Shoemaker,  44  Fed.  518,  11 
L.  R.  A.  567. 

15.  Delaware  Countv  Com'rs  v.  Diebold 
Safe,  etc.,  Co.,  133  U.  S.  473,  10  S.  Ct.  399, 
33  L.  ed.  674 ;  Tullock  r.  Webster  County,  40 
Fed.  706. 

16.  Rill  V.  Graham,  11  Colo.  App.  536,  53 
Pac.  1060. 
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C.  Joinder  of  Parties  —  l.  Proceedings  Against  Revenue  Officers,  Officers 
OF  Either  House  of  Congress,  and  Persons  Having  Defenses  Under  the  Revenue 

Laws.  It  seems  that  civil  suits  or  criminal  prosecutions  against  revenue  officers 
or  persons  having  defenses  under  the  revenue  laws  may  be  removed  by  such  a 
defendant  alone,  although  other  parties  not  having  such  a  defense  have  been 
joined  with  him;  and  that  actions  against  any  person  for  or  on  account  of  any- 
thing done  by  him  while  an  officer  of  either  house  of  congress,  in  the  discharge 
of  his  official  duty,  may  be  similarly  removed. 

2.  Proceedings  Against  Persons  Having  Defenses  Under  the  Civil  Rights 
Laws.  It  seems  that  civil  suits  or  criminal  prosecutions  where  any  defendant 
is  denied  or  cannot  enforce  his  rights,  secured  by  the  civil  rights  laws,  or  where 
any  defendant  has  a  defense  under  the  civil  rights  laws,  may  be  removed  by  such 
defendant,  although  his  co-defendants  do  not  join  in  his  petition/^ 

3.  Suits  Between  Citizens  of  the  Same  State  Claiming  Land  Under  Grants 
of  Different  States.  Suits  between  citizens  of  the  same  state  claiming  land 
under  grants  of  different  states  may  be  removed  by  any  one  or  more  of  the  plain- 
tiffs or  defendants.^^ 

4.  Suits  Arising  Under  the  Constitution  or  Laws  or  Treaties  of  the  United 
States.  Suits  arising  under  the  constitution  or  laws  or  treaties  of  the  United 
States,  except  those  previously  specified,^^  cannot  be  removed  unless  all  defendants 
join  in  the  petition,  even  though  some  of  them  are  not  interested  in  the  controversy.^^ 

5.  Difference  of  Citizenship  —  a.  Suits  to  Which  Aliens  Are  Parties.  It 
seems  that  suits  to  which  an  alien  is  a  party  cannot  be  removed,  unless  all  the 
parties  on  the  opposite  side  of  the  controversy  to  that  of  plaintiff  join  in  the 
application.^^ 

b.  Controversies  Between  Citizens  of  Different  States  —  (i)  In  General. 
Where  the  sole  ground  of  the  removal  is  that  the  only  controversy  in  the  suit 
is  between  citizens  of  different  states,  the  preponderance  of  authority  supports  the 
proposition  that  all  the  parties  named  in  plaintiff's  pleading,  who  are  on  the  oppo- 
site side  of  the  controversy  to  him,  must  join  in  the  application.^* 


17.  U.  S.  Rev.  St.  (1878)  §  643. 

18.  18  U.  S.  St.  at  L.  401,  c.  130,  §  8 
[U.  S.  Comp.  St.  (1901)  p.  602]. 

19.  U.  S.  Rev.  St.  (1878)  §  641  [U.  S. 
Comp.  St.  (1901)  p.  520]. 

20.  25  U.  S.  St.  at  L.  435,  c.  866,  §  3 
[U.  S.  Comp.  St.  (1901)  p.  510]. 

21.  See  supra,  IX,  C,  1,  2,  3. 

22.  Chicago,  etc.,  R.  Co.  v.  Martin,  59  Kan. 
437,  53  Pac.  461 ;  Texas,  etc.,  R.  Co.  v.  Young, 
(Tex.  Civ.  App.  1894)  27  S.  W.  145;  Chicago, 
etc.,  R.  Co.  V.  Martin,  178  U.  S.  245,  20  S.  Ct. 
854,  44  L.  ed.  1055 ;  Heirelfinger  v.  Choctaw, 
etc.,  R.  Co.,  140  Fed.  75;  Scott  v.  Choctaw, 
etc.,  R.  Co.,  112  Fed.  180;  Yarnell  v.  Felton, 
104  Fed.  161. 

23.  25  U.  S.  St.  at  L.  434.  c.  866,  §  2 
[U.  S.  Comp.  St.  (1901)  p.  509].  And  see 
cases  cited  infra,  note  30. 

24.  Chicago,  etc.,  R.  Co.  v.  Martin,  178 
U.  S.  245,  20  S.  Ct.  854,  44  L.  ed.  1055; 
Fletcher  v.  Hamlet,  116  U.  S.  408,  6  S.  Ct. 
426,  29  L.  ed.  679;  Houston,  etc.,  R.  Co.  v. 
Shirley,  111  U.  S.  358,  4  S.  Ct.  472,  28  L.  ed. 
455 ;  International,  etc.,  R.  Co.  v.  Hoyle,  149 
Fed.  180,  79  C.  C.  A.  128;  Blackburn  v. 
Blackburn,  142  Fed.  901;  Huntington  r. 
Pinney,  126  ¥ed.  237;  Yarnell  v.  Felton,  102 
Fed.  369;  Thompson  v.  Chicago,  etc.,  R.  Co.. 
'60  Fed.  773;  Arkansas  Valley  Smelting  Co. 
V.  Cowenhoven,  41  Fed.  450.    Contra,  Mun- 
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ford  Rubber  Tire  Co.  v.  Consolidated  Rubber 
Tire  Co.,  130  Fed.  496;  Hunter  v.  Conrad,  85 
Fed.  803;  Boston  Safe-Deposit,  etc.,  Co.  v. 
Mackay,  70  Fed.  801;  Garner  Providence 
Second  Nat.  Bank,  66  Fed.  369;  Mutual  L. 
Ins.  Co.  V.  Champlin,  21  Fed.  85. 

The  fact  that  one  of  defendants  has  not 
been  served  (Brown  ?;.  Trousdale,  138  U.  S. 
389,  11  S.  Ct.  308,  34  L.  ed.  987;  Patchin  v. 
Hunter,  38  Fed.  51,  Contra,  Tremper  v. 
Schwabacher,  84  Fed.  413 ;  Wormser  v.  Dahl- 
man,  30  Fed.  Cas.  No.  18,048,  16  Blatchf. 
319,  7  Reporter  740,  57  How.  Pr.  (N.  Y.) 
286),  has  made  default  (Fairchild  t'.  Durand, 
8  Abb.  Pr.  (N.  Y.)  305;  Fletcher  r.  Hamlet, 
116  U.  S.  408,  6  S.  Ct.  426,  29  L.  ed.  679 
[affirming  24  Fed.  305]  ;  Brooks  v.  Clark.  119 
U.  S.  502,  7  S.  Ct.  301,  30  L.  ed.  482;  Putnam 
V.  Ingraham,  114  U.  S.  57,  5  S.  Ct.  746.  29 
L.  ed.  65;  Hax  v.  Caspar,  31  Fed.  499),  that 
judgment  was  entered  against  one  before  serv- 
ice upon  the  other  (Brooks  v.  Clark,  stipra) , 
or  that  one  has  appeared  and  disclaimed 
(Bellaire  r.  Baltimore,  etc.,  R.  Co..  146  U.  S. 
117,  13  S.  Ct.  16,  36  L.  ed.  910;  Goodnow  r. 
Litchfield,  47  Fed.  753;  Dow  r.  Bradstreet 
Co.,  46  Fed.  824;  Hax  r.  Caspar,  supra;  New 
Jersey  Zinc  Co.  r.  Trotter,  18  Fed.  Cas.  No. 
10,167)  will  not  obviate  the  necessity  of  hia 
jdiiulor  in  the  ap]ilication  for  the  removal  of 
the  suit  to  the  federal  court. 
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(ii)  When  Defendants  are  Unknown.    Defendants  who  are  described 
in  plaintiff's  pleading  as  unknown  need  not  join  in  the  petition  for  removal.^* 
(ill)  Formal  Parties.    Formal  parties  need  not  join  in  the  petition .^^ 

(iv)  Unnecessary  and  Improper  Parties.  Unnecessary  and  improper 
parties  need  not  join  in  the  petition?^ 

(v)  Separable  Controversies.  Where  there  are  two  controversies  in 
the  case,  and  one  of  them  is  removable,  any  one  or  more  of  the  non-resident  defend- 
ants interested  in  that  controversy  may  remove  the  cause.^* 

(vi)  Removals  For  Prejudice  or  Local  Influence.  Where  a  case  is 
removable  for  prejudice  or  local  influence,  the  petition  may  be  filed  by  any  one  of 
defendants  who  has  the  right  of  removal  without  the  joinder  of  his  co-defendants.^* 

D.  Residence  as  Affecting  Right  of  Removal.  A  removal  because  of 
ahenage,^^  or  because'the  parties  to  the  controversy  are  citizens  of  different  states,^^ 
can  only  be  made  by  parties  who  are  non-residents  of  the  state  where  the  suit  is 
brought. 

X.  PRACTICE  ON  REMOVAL. 

A.  Removal  in  Ordinary  Cases  —  l.  In  General.  Where  the  sole  ground 
of  removal  is  a  difference  of  citizenship,  whether  or  not  there  is  a  separable  con- 
troversy in  the  case  and  in  ordinary  suits  arising  under  the  constitution  or  laws 
or  treaties  of  the  United  States,  the  practice  upon  removals  is  the  same.  The 
party  entitled  to  remove  must  make  and  file    in  the  state  court  a  petition  for 


25.  Walker  v.  Richards,  55  Fed.  129. 

26.  Shattuck  v.  North  British,  etc.,  Ins. 
Co.,  58  Fed.  609,  7  C.  C.  A.  386;  Henderson 
V.  Cabell,  43  Fed.  257. 

27.  Cooke  v.  Seligman,  7  Fed.  263,  17 
Blatchf.  452. 

28.  Rand  v.  Walker,  117  U.  S.  340,  6  S.  Ct. 
769,  29  L.  ed.  907 ;  Grindrod  v.  Crine,  22  Fed. 
257;  Greene  v.  Klinger,  10  Fed.  689;  Field  v. 
Lownsdale,  9  Fed.  Cas.  No.  4,769,  Deady  288; 
Fields  V.  Lamb,  9  Fed.  Cas.  No.  4,775,  Deady 
430;  Lewis  v.  White,  15  Fed.  Cas.  No.  8,335; 
McGinnity  i\  White,  16  Fed.  Cas.  No.  8,802, 
3  Dill.  350. 

Ihe  joinder  of  a  party  who  has  no  right 
of  removal  does  not  affect  the  removal  by  the 
other.    Snow  v.  Smith,  88  Fed.  657. 

29.  25  U.  S.  St.  at  L.  434,  c.  866,  §  2 
[U.  S.  Coiup.  St.  (1901)  p.  509];  Haire  v. 
Rome  R.  Co.,  57  Fed.  321;  Detroit  v.  Detroit 
City  R.  Co.,  54  Fed.  1 ;  Whelan  v.  New  York, 
etc.,  R.  Co.,  35  Fed.  849,  1  L.  R.  A.  65 ;  Fisk 
V.  Henarie,  32  Fed.  417,  13  Sawy.  38  [reversed 
upon  another  point  in  142  U.  S.  459,  12  S.  Ct. 
207,  35  L.  ed.  1080]. 

30.  Eddy  V.  Casas,  118  Fed.  363;  Walker 
V.  O'Neill,  38  Fed.  374;  Cudahy  v.  McGeoch. 
37  Fed.  ]  ;  Cooley  v.  McArthur,  35  Fed.  372. 

31.  Martin  r.  Snyder,  148  U.  S.  663,  13 
S.  Ct.  706,  37  L.  ed.  602 ;  Wichita  Nat.  Bank 
V.  Smith,  72  Fed.  568,  19  C.  C.  A.  42. 

Neither  party  resident  of  district. —  The 
circuit  courts  of  the  United  States  have  no 
original  jurisdiction,  on  the  ground  of 
diversity  of  citizenship,  of  a  suit  wherein 
neither  party  is  a  resident  of  the  district  in 
which  the  suit  is  brought;  and  hence  cannot 
acquire  jurisdiction  of  such  a  case  by  re- 
moval {Ex  p.  Wisner,  203  U.  S.  449,  27 
S.  Ct.  150,  51  L.  ed.  264;  Baxter,  etc.,  Constr. 
Co.  V.  Hammond  Mfg.  Co.,  154  Fed.  992), 
unless  that  objection  is  waived  {Ex  p.  Moore, 

[IX,  C,  5,  b  (II)] 


209  U.  S.  490,  28  S.  Ct.  585,  706,  52  L.  ed. 
904). 

Where  there  are  several  defendants,  all 

of  whom  are  citizens  of  a  different  state 
from  plaintiff,  and  one  of  whom  only  is  a 
resident  of  the  state  where  the  suit  is 
brought,  there  can  be  no  removal.  Parkinson 
V.  Barr,  105  Fed.  81. 

32.  Place  of  filing. —  In  the  supreme  court 
of  New  York,  the  papers  must  be  filed  in  the 
clerk's  office  of  the  county  in  which  the  venue 
is  laid.  Remington  v.  Central  Pac.  R.  Co., 
198  U.  S.  95,  25  S.  Ct.  577,  49  L.  ed.  959; 
Johnson  v.  Computing  Scale  Co.,  139  Fed. 
339;  Groton  Bridge,  etc.,  Co.  V.  American 
Bridge  Co.,  137  Fed.  284;  Loop  v.  Winters,. 
115  Fed.  362;  Noble  v.  Massachusetts  Ben. 
Assoc.,  48  Fed.  337.  The  approval  by  the 
presiding  justice  of  another  county  in  the 
same  district,  when  there  was  no  court  in 
session  in  the  county  where  the  case  was 
pending,  does  not  cure  this  error.  Noble  v.^ 
Massacliusetts  Ben.  Assoc.,  supra. 

Notice. —  The  proceedings  are  ex  parte, 
and  no  notice  to  plaintiff  is  required  (South- 
ern R.  Co.  V.  Hudgins,  107  Ga.  334,  33  S.  E. 
442 ;  Ficklin  v.  Tarver,  59  Ga.  263 ;  Louisiana 
State  Bank  v.  Morgan,  4  Mart.  N.  S.  (La.) 
344;  Crotts  v.  Southern  R.  Co.,  90  Fed.  1; 
Creagh  v.  Equitable  L.  Assur.  Soc,  83  Fed. 
849;  Chiatovich  v.  Hanehett,  78  Fed.  193; 
Stevens  v.  Richardson,  9  Fed.  191,  20  Blatchf. 
53;  Fisk  v.  Union  Pac.  R.  Co.,  9  Fed.  Cas. 
No.  4,828.  8  Blatchf.  243,  3  Alb.  L.  J.  (N.  Y.) 
156;  Wehl  V.  Wald,  29  Fed.  Cas.  No.  17,356, 
17  Blatchf.  342;  Wormser  v.  Dahlman,  30» 
Fed.  Cas.  No.  18,048,  16  Blatchf.  319,  7  Re- 
porter 740,  57  How.  Pr.  (N.  Y.)  286),  except, 
perhaps  when  the  removal  is  sought  because 
of  prejudice  or  local  influence  (see  infra,  X^ 
B,  6). 

33.  See  infra,  X,  A,  3. 
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the  removal  of  the  suit  into  the  circuit  court  to  be  held  in  the  district  where  the 
suit  is  pending;  and  he  must  "make  and  file  therewith  a  bond,^*  with  good  and 
sufficient  surety,  for  his  or  their  entering  in  such  circuit  court,  on  the  first  day  of 
its  next  session,  a  copy  of  the  record  in  such  suit,  and  for  paying  all  costs  that 
may  be  awarded  by  the  said  circuit  court  if  said  court  shall  hold  that  said  suit 
was  wrongfully  or  improperly  removed  thereto,  and  also  for  their  appearing  and 
entering  special  bail  in  such  suit  if  special  bail  was  originally  requested  therein. 
It  shall  then  be  the  duty  of  the  State  court  to  accept  said  petition  and  bond, 
and  proceed  no  further  in  such  suit."  A  case  cannot  be  removed  by  stipulation 
or  consent,  where  the  record  does  not  show  the  jurisdiction.-^® 

2.  Presentment  of  Petition  and  Bond.  It  is  the  usual  and  the  safer  practice 
to  present  the  petition  and  bond  to  a  judge  of  a  state  court,  where  the  suit  is  pend- 
ing, and  to  obtain  the  formal  acceptance  of  the  same  by  that  court;  but  some 
authorities  hold  that  when  they  are  filed  in  the  clerk's  office  this  is  unnecessary.^^ 

3.  Petition  —  a.  In  General.  The  petition  must  state  the  facts  which  justify 
the  removal  and  give  jurisdiction  to  the  circuit  court  of  the  United  States.^^  And 


34.  See  infra,  X,  A,  4. 

35.  25  U.  S.  St.  at  L.  435,  c.  866,  §  3 
[U.  S.  Comp.  St.  (1901)  p.  510]. 

36.  People's  Bank  v.  Winslow,  102  U.  S. 
256,  26  L.  ed.  101;  Parkersburg  First  Nat. 
Bank  v.  Prager,  91  Fed.  689,  34  C.  C.  A.  51; 
Kingsbury  v.  Kingsbury,  14  Fed.  Cas.  No. 
7,817,  3  Biss.  60. 

37.  Sanderlin  v.  People's  Bank,  140  Fed. 
191 ;  Noble  V.  Massachusetts  Ben.  Assoc.,  48 
Fed.  337. 

The  bond  as  well  as  the  petition  must  be 
presented.  Roberts  v.  Carrington,  2  Hall 
(N.  Y.)  694. 

Filing  in  vacation. — According  to  the  pre- 
ponderance of  authority,  the  petition  and 
bond  may  be  filed  during  a  vacation  of  the 
state  court.  Mecke  i*.  Valley  town  Mineral 
Co.,  93  Fed.  697,  35  C.  C.  A.  151;  South 
Carolina  ?;.  Coosaw  Min.  Co.,  45  Fed.  804; 
Brown  v.  Murray,  43  Fed.  614;  Burck  v.  Tay- 
lor, 39  Fed.  581 ;  Osgood  v.  Chicago,  etc.,  R. 
Co.,  18  Fed.  Cas.  No.  10,604,  6  Biss.  330.  See 
Remington  v.  Central  Pac.  R.  Co.,  198  U.  S. 
95,  25  S.  Ct.  577,  49  L.  ed.  959;  Johnson  v. 
Computing  Scale  Co.,  139  Fed.  339;  Monroe 
V.  Williamson.  81  Fed.  977.  Contra,  Howard 
V.  Southern  R.  Co.,  122  N.  C.  944,  29  S.  E. 
778;  Fox  V.  Southern  R.  Co.,  80  Fed.  945; 
Williams  v.  Massachusetts  Ben.  Assoc.,  47 
Fed.  533;  Scott  v.  Otis,  21  Fed.  Cas.  No. 
12,543,  5  N.  Y.  Wkly.  Dig.  264.  When  the 
time  expires  during  vacation,  it  is  the  better 
practice  to  present  the  petition  and  bond  for 
removal  to  the  state  judge  in  chambers,  if 
that  is  practicable,  and  to  file  the  petition 
and  bond  in  the  clerk's  office.  Mecke  v.  Val- 
leytown  Mineral  Co.,  93  Fed.  697,  35  C.  C.  A. 
151. 

Marking  papers, —  It  is  not  essential  to  the 
/  removal  that  the  clerk  should  mark  the 
papers  "  filed,"  provided  they  actually  are 
filed  in  his  office.  Waite  v.  Phoenix  Ins. 
Co.,  62  Fed.  769.  The  indorsement  by  the 
clerk  of  an  erroneous  file-mark  (Wills  v. 
Baltimore,  etc.,  R.  Co.,  65  Fed.  532),  or  the 
omission  of  any  file-mark,  will  not  affect  the 
validitv  of  the  proceedings  (Waite  v.  Phoenix 
Ins.  Co.,  62  Fed.  769). 


Where,  after  the  petition  and  bond  had 
been  filed,  a  motion  was  made  in  the  state 
court  for  a  removal,  which  was  denied  as  pre- 
mature, and  defendant's  counsel  then  asked 
leave  to  withdraw  his  motion  for  the  time 
being,  which  was  granted,  it  was  held  that 
the  removal  did  not  take  effect,  and  that  the 
state  court  retained  jurisdiction  until  a  sub- 
sequent motion  was  made  and  granted.  Mays 
V.  Newlin,  143  Fed.  574. 

38.  North  American  L.  &  T.  Co.  v.  Colonial, 
etc.,  Mortg.  Co.,  3  S.  D.  590,  54  N.  W.  659; 
Wills  V.  Baltimore,  etc.,  R.  Co.,  65  Fed.  532; 
Brown  v.  Murray,  .  43  Fed.  614;  Miller  v. 
Tobin,  18  Fed.  609,  9  Sawy.  401;  Osgood  v. 
Chicago,  etc.,  R.  Co.,  18  Fed.  Cas.  No.  10.604, 
6  Biss.  330.  Contra,  l^install  v.  Madison 
Parish,  30  La.- Ann.  471;  Rhode  Island  Horse 
Shoe  Co.  V.  Goodenough  Horse  Shoe  Co.,  1 
Abb.  N.  Cas.  (N.  Y.)  11,  52  How.  Pr.  Ill; 
Mays  V.  Newlin,  143  Fed.  574;  Fox  v.  South- 
ern R.  Co.,  80  Fed.  945;  La  Page  r.  Day,  74 
Fed.  977;  Hall  r.  Chattanooga  Agricultural 
Works,  48  Fed.  599 ;  Roberts  v.  Chicago,  etc., 
R.  Co.,  45  Fed.  433  [affirnied  in  141  U.  S. 
690,  12  S.  Ct.  123,  35  L.  ed.  902] ;  Shedd  V. 
Fuller,  36  Fed.  609. 

39.  Missouri,  etc.,  R.  Co.  v.  Hollan,  (Tex. 
Civ.  App.  1908)  107  S.  W.  642;  Grace  v. 
American  Cent.  Ins.  Co.,  109  U.  S.  278, 
3  S.  Ct.  207,  27  L.  ed.  932;  Pittsburgh,  etc., 
R.  Co.  V.  Ramsey,  22  Wall.  (U.  S.)  322,  22 
L.  ed.  823;  People's  U.  S.  Bank  v.  Goodwin, 
160  Fed.  727;  Fife  v.  Whittell,  102  Fed.  537. 

These  facts  must  be  stated  positively;  not 
on  information  and  belief  (Wolff  v.  Archi- 
bald, 14  Fed.  369,  4  MeCrary  581.  Contra, 
New  York,  etc.,  Land  Co.  v.  Martin,  (Tex. 
Civ.  App.  1894)  25  S.  W.  475;  Carlisle  t). 
Sunset  Tel.,  etc.,  Co.,  116  Fed.  896),  and 
specificallv  (Grace  ^\merican  Cent.  Ins. 
Co.,  109  U.  S.  278,  3  S.  Ct.  207,  27  L.  ed.  932; 
Little  York  Gold  Washing,  etc..  Co.  v.  Keyes, 
96  U.  S.  109,  24  L.  ed.  656).  Allegations  of 
inferences  will  be  disregarded.  Dodd  r.  Louis- 
ville Bridge  Co.,  130  Fed.  ISO. 

Allegation  as  to  controversy. —  It  is  the 
safer  practice  specifically  to  state  in  the  |)eti- 
tion  that  there  is  a  controversy'  lietween  the 
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for  tliis  purpose  it  has  been  uniformly  1: 

parties;  and  in  that  case  the  petition  need 
not  be  accompanied  by  any  pleading.  Wil- 
coxen  V.  Chicago,  etc.,  K.  Co.,  116  Fed.  444. 
An  averment  in  the  petition  for  the  removal 
that  the  "  matter  and  amount  in  dispute " 
exceeded  two  thousand  dollars  is  sufficient  to 
show  that  a  "  controversy  existed."  Egan  v. 
Chicago,  etc.,  R.  Co.,  53  Fed.  675. 

Allegation  as  to  filing  suit  in  state  court. — 
The  petition  must  aver  that  the  suit  was  duly 
tiled  in  the  state  court.  Wilson  v.  Giberson, 
124  Fed.  701. 

Allegation  as  to  time  to  plead. —  It  is  the 
safer  practice  to  state  in  the  petition  that  the 
time  has  not  arrived  at  yhich  defendant  must 
answer  or  plead.  Remington  v.  Central  Pac. 
R.  Co.,  198  U.  S.  95,  25  S.  Ct.  577,  49  L.  ed. 
959;  Aldrich  v.  Crouch,  10  Fed.  305,  11  Biss. 
180.  r.ut  it  seems  that  a  general  allegation, 
in  the  language  of  the  statute,  is  a  sufficient 
allegation  of  this  matter.  Remington  v.  Cen- 
tral Pac.  R.  Co.,  198  U.  S.  95,  25  S.  Ct.  577, 
49  L.  ed.  959. 

Form  of  a  petition  approved  in  Remington 
V.  Central  Pac.  R.  Co.,  198  U.  S.  95,  25 
S.  Ct.  577,  49  L.  ed.  959: 

"  Supreme  Court  of  the  State  of  New  York, 
County  of  Jefferson. 

"  Hiram  Remington, 

Plaintiff, 

against 

"  Central  Pacific  Railroad  Company, 

Defendant. 

**  To  the  lionorable  the  supreme  court  of  the 
State  of  Xew  York: 

"  The  petition  of  the  Central  Pacific  Rail- 
road Company,  appearing  specially  and  for 
the  sole  and  single  purpose  of  presenting 
this  petition  respectfully  showeth : 

"  That  heretofore  and  on  or  about  the  10th 
day  of  April,  1903,  the  above  entitled  suit 
which  is  a  suit  of  civil  nature  was  brought  in 
this  court  by  Hiram  Remington  against  your 
petitioner  as  defendant.  That  your  petitioner, 
at  the  time  of  the  commencement  of  said 
suit,  was  and  has  ever  since  been  and  still  is 
a  foreign  corporation  organized  and  created 
under  the  laws  of  the  State  of  California, 
and  at  all  such  times  was  and  still  is  a 
citizen  and  resident  of  the  State  of  California 
and  a  non-resident  of  the  State  of  New  York. 

That  the  plaintiff,  at  the  time  of  the  com- 
mencement of  said  suit,  was  and  has  ever 
since  been  and  still  is  a  citizen  and  resident 
of  the  State  of  New  York. 

"  That  said  suit  is  a  suit  of  a  civil  nature 
in  which  there  is  a  controversy  between  citi- 
zens of  different  States  and  that  the  matter 
in  dispute  in  such  suit  exceeds,  exclusive  of 
interest  and  costs,  the  sum  of  02,000. 

"  That  said  suit  is  pending  undetermined 
in  this  court;  and  that  the  time  has  not  yet 
arrived  at  which  the  defendant  is  required 
by  the  laws  of  the  State  of  New  York,  or 
the  rules  of  the  supreme  court  of  the  State 
of  New  York,  in  which  such  suit  is  brought, 
to  answer  or  plead  to  the  declaration  or  com- 
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that  general  allegation  in  the  language 

plaint  of  the  plaintiff,  and  that  no  applica- 
tion has  been  made  to  any  court  or  judge 
for  the  order  to  be  applied  for  upon  this 
petition. 

"  Wherefore  your  petitioner  prays  for  the 
removal  of  said  suit  into  the  circuit  court 
of  the  United  States,  to  be  held  in  the  dis- 
trict where  such  suit  is  pending,  viz. :  the 
circuit  court  of  the  United  States  in  and  for 
the  northern  district  of  New  York,  and 
makes  and  files  with  this  petition  a  bond 
with  good  and  sufficient  surety  for  its  enter- 
ing in  such  circuit  court  on  the  first  day  of 
its  next  session,  a  copy  of  the  record  in  such 
suit  and  for  paying  all  costs  that  may  be 
awarded  by  the  said  circuit  court,  if  said 
court  shall  hold  that  such  suit  was  wrongfully 
or  improperly  removed  thereto,  and  also 
for  its  appearing  and  entering  special  bail 
court  shall  hold  that  such  suit  was  wrongfully 
requisite  therein,  and  your  petitioner  will 
ever  pray,  etc. 

"CENTRAL   PACIFIC    RAILROAD  COM- 
PANY, Defendant, 

"PURCELL,  WALKER  &  BURNS, 

"Attornevs  for  Defendant,  15  Washington 
St.,  Watertown,  N.  Y. 
"  State  of  New  York,  )  . 
Jefferson  County,  f 

"  Henry  Purcell,  being  duly  sworn,  on  oath 
says  that  he  is  one  of  the  attorneys  for 
the  defendant  in  the  above  entitled  cause  and 
of  the  petitioner  named  in  the  foregoing 
petition ;  that  he  has  read  the  same  and 
knows  the  contents  thereof,  and  the  same  is 
true  to  his  own  knowledge,  except  as  to  the 
matters  therein  stated  to  be  alleged  on  in- 
formation and  belief,  and  that  as  to  those 
matters  he  believes  it  to  be  true. 

"And  affiant  further  says  that  the  said  peti- 
tioner is  absent  from  and  is  a  non-resident 
of  the  county  of  Jeff'erson,  State  of  New 
York,  in  which  said  suit  is  brought,  and  that 
affiant  makes  this  affidavit  for  the  reason 
that  the  defendant  is  absent  from  and  is  a 
non-resident  of  the  said  county  of  Jefferson, 
in  which  said  suit  is  brought,  and  none  of 
its  officers  are  within  the  said  county. 

"  HENRY  PURCELL. 
"  Sworn   to   before   me,    this    26th   day  of 
October,  1903. 

"  WATSON  M.  ROGERS,  J.  S.C. 
"(Endorsed:)  Read  on  application,  Oct.  26, 
1903.    W.  M.  R.,  J.  S.  C." 

A  conditional  application,  in  which  the  peti- 
tion requests  a  removal,  in  case  a  pending 
motion  should  be  denied  or  a  plea  in  abate- 
ment not  sustained,  is  bad.  Manning  v.  Amy, 
140  U.  S.  137,  11  S.  Ct.  707,  35  L.  ed.  386. 

A  petition  is  not  fatally  defective,  when 
it  contains  the  jurisdictional  allegations,  but 
refers  in  its  praver  to  a  wrong  statute  (Stan- 
ley r.  Chicago,  etc.,  R.  Co.,  62  Mo.  508 ;  Dart 
V.  Walker,  4  Dalv  (N.  Y.)  188;  Canal,  etc., 
Sts.  R.  Co.  i\  Hart,  114  U.  S.  654,  5  S.  Ct. 
1127,  29  L.  ed.  226;  Meyer  v.  Delaware  R. 
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of  the  statute  is  insufficient. '^^  An  omission  from  the  petition  of  a  jurisdictional 
fact  wih  be  cared,  if  the  same  appears  in  an  accompanying  affidavit/^  or  in  the 
record  in  the  state  court. It  is  the  better  practice  to  verify  the  petition/^  but 
this  is  unnecessary;  except  when  the  removal  is  for  prejudice  or  local  influence/^ 
or  the  suit  is  between  citizens  of  the  same  state  claiming  land  under  grants  of 
different  states/^  or  the  proceedings  are  instituted  against  revenue  officers  of  the 
United  States/^  against  persons  who  are  or  have  been  officers  of  either  house  of 
congress,  for  acts  done  by  them  in  the  discharge  of  their  official  duties/*  or 
against  persons  having  defenses  under  the  revenue  laws/^  or  perhaps  when  fraud- 
ulent misjoinder  is  charged. The  petition  may  be  signed  by  either  the  petitioner 
or  his  attorney  in  fact  or  in  law.^^ 


Constr.  Co.,  100  U.  S.  457,  25  L.  ed.  593; 
Norris  v.  Mineral  Point  Tunnel,  7  Fed.  272, 
19  Blatchf.  201)  or  is  based  upon  an  erro- 
neous ground  (Canal,  etc.,  Sts.  R.  Co.  v.  Hart, 
supra;  Meyer  v.  Delaware  R.  Constr.  Co., 
sz^pra;  Northern  Pac.  Terminal  Co.  v.  Lowen- 
berg,  18  Fed.  339,  9  Sawy.  348;  Norris  v. 
Mineral  Point  Tunnel,  supra;  Merchants' 
Nat.  Bank  v.  Thompson,  4  Fed.  876.  See 
Sharkey  v.  Port  Blakely  Mill  Co.,  92  Fed. 
425).  An  irregularity  in  the  prayer,  by 
limiting  the  relief  sought  to  the  petitioners, 
will  not  prevent  a  removal  of  the  whole  case, 
when  the  averments  authorize  it.  Northern 
Pac.  Terminal  Co.  v.  Lowenberg,  supra.  So 
where  the  petition  prayed  for  removal  to  a 
division  of  the  district,  which  did  not  exist, 
but  correctly  designated  the  city  where  the 
court  in  one  of  the  divisions  was  held,  it 
was  held  that  the  defect  was  immaterial  and 
would  be  disregarded.  Hodge  v.  Chicago,  etc., 
P.  Co.,  121  Fed.  48,  57  C.  C.  A.  388.  And 
where  no  petition  or  bond  was  filed  in  the 
state  court,  but  the  formal  papers  for  a  re- 
moval of  a  suit  against  a  revenue  officer  were 
filed  in  the  federal  court,  and  the  state  court 
entered  an  order  for  a  removal,  it  was  held 
that  since  plaintiff's  pleading  showed  that 
the  cause  arose  under  the  constitution  and 
laws  of  the  United  States,  there  should  be  no 
remand,  although  it  was  doubtful  whether  a 
removal  could  be  sustained  upon  the  former 
ground.  Bryant  Bros.  Co.  v.  Robinson,  149 
Fed.  321,  79  C.  C.  A.  259.  But  that  where 
the  petition  was  based  upon  a  difference  of 
citizenship,  the  removal  would  not  be  sus- 
tained because  the  record  showed  that  the 
case  arose  under  the  constitution  or  laws  of 
the  United  States.  Woolridge  v.  McKenna,  8 
Fed.  650. 

40.  Lalor  v.  Dunning,  56  How.  Pr.  (N.  Y.) 
209;  Pacific  Express  Co.  v.  Needham,  (Tex. 
Civ.  App.  1906)  94  S.  W.  1070;  Cameron  v. 
Hodges,  127  U.  S.  322,  8  S.  Ct.  1154,  32 
L.  ed.  132;  Carson  v.  Dunham,  121  U.  S.  421, 
7  S.  Ct.  1030,  30  L.  ed.  992;  Grace  v.  Ameri- 
can Cent.  Ins.  Co.,  109  U.  S.  278,  3  S.  Ct. 

^  207,  27  L.  ed.  932;  Little  York  Gold-Wash- 

ing, etc.,  Co.  V.  Keyes,  96  U.  S.  199,  24  L.  ed. 
656;  Jones  v.  Adams  Express  Co.,  129  Fed. 
618;  Smith  V.  Horton,  7  Fed.  270. 

41.  Bixby  v.  Blair,  56  Iowa  416.  9  N.  W. 
318;  Yulee  v.  Vose,  99  U.  S.  539,  25  L.  ed. 
355. 

Curing  objections. — An  allegation  in  an 
amended  complaint,  filed  after  a  remand,  does 


not  cure  a  defect  in  the  original  petition, 
Jones  V.  Mosher,  107  Fed.  561,  46  C.  C.  A. 
471. 

42.  Hayes  v.  Todd,  34  Fla.  233,  15  So.  752; 
Goodsell  V.  Delta,  etc..  Pine  Land  Co.,  72 
Miss.  580,  18  So.  452;  Baltimore,  etc.,  R.  Co. 
V.  Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812; 
Remington  v.  Central  Pac.  R.  Co.,  198  U.  S. 
95,  25  S.  Ct.  577,  49  L.  ed.  959;  Powers  v. 
Chesapeake,  etc.,  R.  Co.,  169  U.  S.  92,  18 
S.  Ct.  264,  42  L.  ed.  673;  Jumeau  v.  Brooks, 
109  Fed.  353,  48  C.  C.  A.  397;  Shattuck  v. 
North  British,  etc.,  Ins.  Co.,  58  Fed.  609, 
7  C.  C.  A.  386;  Chambers  v.  McDougal,  42 
Fed.  694.  Contra,  Sherman  v.  Windsor  Mfg. 
Co.,  11  Fed.  852,  19  Blatchf.  314. 

Where  the  record  contains  a  reference  to 
a  person  with  the  same  name  as  plaintiff,  it 
will  be  presumed  that  plaintiff  is  thereby  in- 
tended, although  there  is  no  statement  in  the 
record  to  that  effect.  Hoge  v.  Canton  Ins. 
Office,  103  Fed.  .513. 

43.  Kansas  City,  etc.,  R.  Co.  v.  Daughtry, 
138  U.  S.  298,  11  S.  Ct.  306,  34  L.  ed.  963; 
Porter  v.  Northern  Pac.  R.  Co.,  161  Fed. 
773;  Offner  v.  Chicago,  etc.,  R.  Co.,  148  Fed. 
201,  78  C.  C.  A.  359;  Houser  v.  Clayton,  12 
Fed.  Cas.  No.  6,739,  3  Woods  273. 

A  verification  by  the  attorney  for  defend- 
ant, made  on  belief,  is  sufficient,  especially 
where  defendant  is  a  corporation.  Porter  v. 
Northern  Pac.  R.  Co.,  161  Fed.  773. 

44.  Porter  v.  Northern  Pac.  R.  Co.,  161 
Fed.  773;  Harley  t*.  Home  Ins.  Co.,  125  Fed. 
792;  Connor  v.  Scott,  6  Fed.  Cas.  No.  3,119, 
4  Dill.  242;  Houser  v.  Clayton,  12  Fed.  Cas. 
No.  6,739,  3  Woods  273;  Osgood  r.  Chicago, 
etc.,  R.  Co.,  18  Fed.  Cas.  No.  10.004,  6  Biss. 
330;  Sweeney  v.  Coffin,  23  Fed.  Cas.  No. 
13,686,  1  Dill.  73.  See  Union  Pac.  R.  Co.  r. 
Myers,  115  U.  S.  1,  5  S.  Ct.  1113,  29  L.  ed. 
319;  Canal,  etc.,  St.  R.  Co.  f.  Hart,  114  U.  S. 
654,  5  S.  Ct.  1127,  29  L.  ed.  226.  Conira, 
Goddard  r.  Bosson,  21  Kan.  139. 

45.  See  infra,  X,  B,  5. 

46.  See  infra,  X,  F. 

47.  U.  S.  Rev.  St.  (1878)  §  643.  See  in- 
fra, X,  C. 

48.  18  U.  S.  St.  at  L.  401,  c.  130.  §  8 
rU.  S.  Comp.  St.  (1901)  p.  602].  See  infra, 
X,  D. 

49.  U.  S.  Rev.  St.  (  1878)  §  643.  See  in- 
fra, X.  C. 

50.  Offner  r.  Chicacro,  etc.,  R.  Co..  143 
Fed.  201,  78  C.  C.  A.  359. 

51.  Guinault  r.  Louisville,  etc..  R.  Co.,  42 
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b.  Allegations  Concerning  Difference  of  Citizenship  —  (i)  In  General. 
When  the  removal  is  based  upon  difference  of  citizenship,  the  petition  must  snow 
that  the  difference  of  citizenship  existed  at  the  time  of  the  beginning  of  the  suit,^^ 


La.  Ann.  52,  7  So.  62;  Fisk  v.  Fisk,  4  Mart. 
N.  S.  (La.)  676;  Shaft  v.  Phoenix  Mut.  L. 
Ins.  Co.,  67  N.  Y.  544,  23  Am.  Rep.  138; 
Vandevoort  v.  Palmer,  4  Duer  (N.  Y.)  677; 
Cooke  V.  Seligman,  7  Fed.  263,  17  Blatchf. 
452;  Dennis  v.  Alachua  County,  7  Fed.  Cas. 
No.  3,791,  3  Woods  683;  Wormser  v.  Dahl- 
man,  30  Fed.  Cas.  No.  18,048,  16  Blatchf. 
319,  57  How.  Pr.  (N.  Y.)  286. 

An  omission  to  sign  the  petition  is  waived, 
unless  objection  upon  this  ground  is  made 
in  the  state  court.  Meyer  v.  Delaware  R. 
Constr.  Co.,  100  U.  S.'  457,  25  L.  ed.  593; 
Cooke  V.  Seligman,  7  Fed.  263,  17  Blatchf. 
452. 

52.  Illinois. —  People  v.  Chicago  Super.  Ct., 
34  111.  356. 

New  Hampshire. —  Laird  v.  Connecticut, 
etc.,  R.  Co.,  55  N.  H.  375,  20  Am.  Rep.  215. 

New  York. —  Tugman  v.  National  Steam- 
ship Co.,  76  N.  Y.  207  [affirming  13  Hun 
332];  Holden  v.  Putnam  F.  Ins.  Co.,  46 
N.  Y.  1,  7  Am.  Rep.  287;  Pechner  v.  Phoenix 
Ins.  Co.,  6  Lans.  411  [affirmed  in  65  N.  Y. 
195]. 

North  Carolina. —  Herndon  v.  Mtna.  Ins. 
Co.,  107  N.  C.  194,  12  S.  E.  240,  10  L.  R.  A. 
53. 

United  States. —  Mattingly  v.  Northwestern 
Virginia  R.  Co.,  158  U.  S.  53,  15  S.  Ct.  725, 
39  L.  cd.  894;  Kellam  v.  Keith,  144  U.  S. 
568,  12  S.  Ct.  922,  36  L.  ed.  544;  La  Con- 
fiance  Compagnie  D'Assurance  Centre  L'ln- 
cendie  v.  Hall,  137  U.  S.  61,  11  S.  Ct.  5,  34 
L.  ed.  573;  Jackson  v.  Allen,  132  U.  S.  27, 
10  S.  Ct.  9,  33  L.  ed.  249;  Stevens  v.  Nichols, 
130  U.  S.  230,  9  S.  Ct.  518,  32  L.  ed.  914; 
Smith  V.  Akers,  117  U.  S.  97,  6  S.  Ct.  669,  29 
L.  ed.  888;  Mansfield,  etc.,  R.  Co.  v.  Swan, 
111  U.  S.  379,  4  S.  Ct.  510,  28  L.  ed.  462; 
Houston,  etc.,  R.  Co.  v.  Shirley,  111  U.  S. 
358,  4  S.  Ct.  472,  28  L.  ed.  455;  Gibson  v. 
Bruce,  108  U.  S.  561,  2  S.  Ct.  878,  27  L.  ed. 
825;  Phoenix  Ins.  Co.  v.  Pechner,  95  U.  S. 
183,  24  L.  ed.  427 ;  Dalton  v.  Germania  Ins. 
Co.,  118  Fed.  936;  Foster  v.  Paragould, 
etc.,  R.  Co.,  74  Fed.  273;  Laskey  v.  Newton 
Min.  Co.,  56  Fed.  628;  Craswell  v.  Belanger, 
56  Fed.  529,  6  C.  C.  A.  1 ;  Camprelle  v.  Bal- 
bach,  46  Fed.  81;  Seddon  v.  Virginia,  etc.. 
Steel,  etc.,  Co.,  36  Fed.  6,  1  L.  R.  A.  108; 
Hone  V.  Dillon,  29  Fed.  465;  Endy  v.  Com- 
mercial F.  Ins.  Co.,  24  Fed.  657;  Carrick  v. 
Landman,  20  Fed.  209;  MacNaughton  v. 
South  Pac.  R.  Co.,  19  Fed.  881;  Ferry  v. 
Merrimack,  18  Fed.  657;  Brinkerhoff  v.  Mor- 
ris Canal,  etc.,  Co.,  18  Fed.  97;  Kaeiser  v. 
Illinois  Cent.  R.  Co.,  6  Fed.  1,  2  McCrary 
187;  Beede  v.  Cheeney,  5  Fed.  388;  Rawle  v. 
Phelps,  20  Fed.  Cas.  No.  11,588,  2  Flipp. 
471. 

See  42  Cent.  Dig.  tit,  "  Removal  of  Causes," 
§  172. 

Sufl&ciency  of  allegations. — Where  the  com- 
plaint averred  that,  at  certain  specified  dates, 
which  were  before  the  commencement  of  the 

[X,  A,  3,  b,(l)] 


action,  the  diversity  of  citizenship  existed  and 
the  petition  for  removal  stated  that  the  di- 
versity then  existed,  it  was  held  that  the 
case  must  be  remanded,  since  it  did  not  suffi- 
ciently appear  that  the  diversity  existed  at 
the  time  of  the  commencement  of  the  action. 
Craswell  v.  Belanger,  56  Fed.  529,  6  C.  C.  A. 
1.  But  a  petition  for  removal  by  an  inter- 
vener, which  is  filed  simultaneously  with  his 
petition  of  intervention,  is  sufficient,  if  it 
aver  the  citizenship  of  the  parties  in  the 
present  tense.  Burdick  v.  Peterson,  6  Fed. 
840,  2  McCrary  135.  The  citizenship  of  each 
defendant  should  be  separately  alleged. 
Thomas  v.  Ohio  State  University,  195  U.  S. 
207,  25  S.  Ct.  24,  49  L.  ed.  160;  Grace  v. 
American  Cent.  Ins.  Co.,  109  U.  S.  278,  3 
S.  Ct.  207,  27  L.  ed.  932;  Laden  v.  Meek, 
130  Fed.  877,  65  C.  C.  A.  361.  It  is  insuffi- 
cient to  allege  merely  the  residence  and  citi- 
zenship of  plaintiff,  the  residence  of  defend- 
ants, and  that  none  of  the  petitioners  are 
residents  and  citizens  of  plaintiff's  state 
(Laden  v.  Meek,  supra)  ;  to  present  a  peti- 
tion in  the  name  of  a  copartnership,  stating 
that  the  firm,  without  naming  the  members 
individually,  was  a  citizen  of  a  certain  state 
(Fred  Macey  Co.  v.  Macey,  135  Fed.  725,  68 
C.  C.  A.  363 ;  Van  Horn  v.  Kittitas  County, 
112  Fed.  1;  Adams  v.  May,  27  Fed.  907)  ;  to 
allege  "  that  said  plaintiffs  as  such  executors 
are  citizens  of"  a  specified  state  (Amory  v. 
Amory,  95  U.  S.  186,  24  L.  ed.  428.  But  see 
Cooke  V.  Seligman,  7  Fed.  263,  17  Blatchf. 
452 )  ;  and  that  the  board  of  trustees  of  a 
state  institution,  which  is  made  a  defendant 
by  that  name,  is  a  citizen  of  a  specified  state 
without  averring  the  citizenship  of  its  differ- 
ent members,  although  the  constitution  of 
the  state  provides  that  no  person  shall  be 
elected  or  appointed  to  office  unless  he  is  a 
citizen  of  the  state  (Thomas  v.  Ohio  State 
University,  195  U.  S.  207,  25  S.  Ct.  24,  49 
L.  ed.  160).  An  allegation  that  the  state  of 
which  a  party  is  a  resident  is  unknown  is 
insufficient  to  show  that  his  citizenship  is 
different  from  that  of  another.  Tracy  v. 
Morel,  88  Fed.  801 ;  Tug  River  Coal,  etc.,  Co. 
V.  Brigel,  67  Fed.  625,  14  C.  C.  A.  577.  An 
allegation  of  residence  in  a  certain  state, 
without  an  allegation  of  citizenship,  is  in- 
sufficient (Pechner  v.  Phoenix  Ins.  Co.,  6  Lans. 
(N.  Y.)  411  [affirmed  in  65  N.  Y.  195]; 
Herndon  v.  /Etna  Ins.  Co.,  107  N.  C.  194,  12 
S.  E.  240,  10  L.  R.  A.  53;  Neel  v.  Pennsyl- 
vania Co.,  157  U.  S.  153,  15  S.  Ct.  589,  39 
L.  ed.  654;  Pennsylvania  Co.  v.  Bender,  148 
U.  S.  255,  13  S.  Ct.  591,  37  L.  ed.  441 ;  Grace 
V.  American  Cent.  Ins.  Co.,  109  U.  S.  278,  3 
S.  Ct.  207,  27  L.  ed.  932;  Parker  v.  Overman, 
18  How.  (U.  S.)  137,  15  L.  ed.  318;  Mohi- 
can Tp.  V.  Johnson,  133  Fed.  524,  66  C.  C.  A. 
592;  Gale  v.  Southern  Bldg.,  etc..  Assoc.,  117 
Fed.  732;  Grand  Trunk  R.  Co.  v.  Twitchell, 
59  Fed.  727,  8  C.  C.  A.  237;  Craswell  v. 
Belanger,  56  Fed.  529,  6  C.  C.  A.  1 ;  South- 
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and  also  at  the  time  when  the  petition  is  filed,^^  unless  these  facts  appear  in  the 
pleadings,  or  elsewhere  on  the  record.^* 

(ii)  Corporations.  Where  a  corporation  is  a  party,  the  petition  should 
state  that  it  was  organized  or  created  by,  or  under,  the  laws  of  a  specified  state 
or  foreign  government.^^ 


western  Tel.,  etc.,  Co.  v.  Robinson,  48  Fed. 
769,  1  C.  C.  A.  91;  Kelly  v.  Houghton,  23 
Ped.  417;  Merchants'  Nat.  Bank  v.  Brown, 
17  Fed.  161,  4  Woods  263;  Overman  v. 
Parker,  18  Fed.  Cas.  No.  10,623,  Hempst. 
692),  unless  it  is  alleged  that  plaintiff 
is  a  citizen  of  the  United  States  g,nd  a  resi- 
dent of  one  of  those  states,  in  which  case  it 
lias  been  held  that  under  the  fourteenth 
amendment  it  will  be  presumed  that  he  is  a 
citizen  of  the  state  also  ( Clausen  v.  Ameri- 
can Ice  Co.,  144  Fed.  723).  If  one  of  the 
parties  is  an  alien,  it  is  sufficient  for  the 
petitioner  to  allege  that  he  is,  and  when  the 
suit  was  brought  was,  a  citizen  or  subject  of 
a  specified  foreign  state.  C.  H.  Nichols  Liun- 
ber  Co.  v.  Franson,  203  U.  S.  278,  27  S.  Ct. 
102,  51  L.  ed.  181;  Hennessy  v.  Moise,  189 
U.  S.  35,  23  S.  Ct.  534,  47  L.  ed.  698;  Hen- 
nessy V.  Richardson  Drug  Co.,  189  U.  S.  25, 
23  S.  Ct.  532,  47  L.  ed.  697.  See  Stuart  v. 
Easton,  156  U.  S.  46,  15  S.  Ct.  268,  39  L.  ed. 
341;  Jennes  v.  Landes,  84  Fed.  73;  Wilson  v. 
City  Bank,  30  Fed.  Cas.  No.  17,797,  3  Sumn. 
422.  Contra,  Von  Voight  v.  Michigan  Cent. 
R.  Co.,  130  Fed.  398.  So  is  a  mere  descrip- 
tion of  a  party  as  "of"  a  specified  state 
(Carswell  v.  Schley,  59  Ga.  17;  Dinet  v.  Dela- 
Tan,  117  Fed.  978;  Grand  Trunk  R.  Co.  v. 
Twitchell,  59  Fed.  727,  8  C.  C.  A.  237),  of  a 
certain  county  (Carswell  v.  Schley,  supra),  city, 
or  town,  in  a  specified  state  (Dinet  v.  Dcla- 
Tan,  supra;  Grand  Trunk  R.  Co.  v.  Twitchell, 
■supra ) ,  or  that  a  party  "  lives  "  or  "  lived  " 
in  a  specified  city  and  state  (Gale  v.  South- 
ern Bldg.,  etc.,  Assoc.,  117  Fed.  732).  The 
petition  should  also  state  the  non-residence 
of  defendant,  at  the  time  both  when  the  ac- 
tion was  begun  (Martin  v.  Snyder,  148  U.  S. 
663,  13  S.  Ct.  706,  37  L.  ed.  602;  De  la  Mon- 
tanya  i\  De  la  Montanya,  158  Fed.  117;  Fife 
«7.  Whittell,  102  Fed.  537;  Camprelle  v.  Bal- 
bach,  46  Fed.  81;  Freeman  v.  Butler,  39 
Fed.  1.  Contra,  Zebert  v.  Hunt,  108  Fed. 
449)  and  when  the  petition  was  filed  (Mar- 
tin V.  Snyder,  148  U.  S.  663,  13  S.  Ct.  706,  37 
L.  ed.  602.  Contra,  Baltimore,  etc.,  R.  Co.  v. 
Doty,  133  Fed.  866,  67  C.  C.  A.  38).  It  is 
the  safer  practice  to  allege  the  residence  of 
plaintiff  within  the  district  at  both  those 
times.  Ex  p.  Wisner,  203  U.  S.  51,  27  S.  Ct. 
150,  51  L.  ed.  264.  Contra,  Baltimore,  etc., 
R.  Co.  t".  Doty,  133  Fed.  866,  67  C.  C.  A.  38. 
It  seems  that  an  averment  that  a  party  is 
of "  ,a  specified  place  is  equivalent  to  the 
statement  that  he  is  a  resident  tliereof.  Hen- 
nessy V.  Moise,  189  U.  S.  35,  23  S.  Ct.  534,  47 
Ii.  ed.  698;  Hennessy  v.  Richardson  Drug 
Co.,  189  U.  S.  25,  23  S.  Ct.  532,  47  L.  ed. 
€97. 

Nominal  defendant. —  Where  a  removal  pe- 
tition based  entirely  on  diversity  of  citizen- 
ship was  filed  by  one  of  defendants  alone,  and 
wholly  failed  to  disclose  the  fact  that  the 


other  defendant  was  merely  a  nominal  or  for- 
mal party  to  the  action,  and  such  fact  did 
not  sufficiently  appear  elsewhere  in  the  rec- 
ord, the  petition  was  fatally  defective,  since, 
for  the  purpose  of  removal,  the  parties  must 
be  considered  collectively.  Santa  Clara 
County  V.  Goldy  Mach.  Co.,  159  Fed.  750. 

Where  plaintiff  is  the  assignee  of  the  cause 
of  action,  it  is  the  safer  practice  to  state  the 
citizenship  of  his  assignor,  at  the  time  of  the 
assignment,  and  also  at  the  times  when  the 
suit  was  begun  and  the  petition  for  removal 
made.  Flynn  v.  Fidelity,  etc.,  Co.,  145  Fed. 
265.    See  supra,  V,  D. 

53.  Gibson  v.  Bruce,  108  U.  S.  561,  2  S.  Ct. 
873,  27  L.  ed.  825  [affirming  9  Fed.  540]  ; 
Foster  v.  Paragould  South  Eastern  R.  Co., 
74  Fed.  273.  Contra,  Houser  v.  Clayton,  12 
Fed.  Cas.  No.  6,739,  3  Woods  273. 

54.  Bondurant  v.  Wilson,  103  U.  S.  281, 
26  L.  ed.  447. 

The  omission  from  plaintiff's  writ  (Ladd 
V.  Tudor,  14  Fed.  Cas.  No.  7,975,  3  Woodb. 
&  M.  325)  or  pleading  (Ysleta  v.  Canda,  67 
Fed.  6)  of  any  allegation  of  diversity  of  citi- 
zenship is  immaterial,  provided  the  same 
is  duly  alleged  in  the  petition  of  removal. 

55.  Sun  Printing,  etc..  Assoc.  v,  Edwards, 
194  U.  S.  377,  24  S.  Ct.  696,  48  L.  ed.  1027; 
Alexandria  Nat.  Bank  v.  Bates,  160  Fed.  839, 
87  C.  C.  A.  643;  Mathieson  Alkali  Works  v. 
Mathieson,  150  Fed.  241,  80  C.  C.  A.  129; 
Knight  V.  Lutcher,  etc..  Lumber  Co.,  136  Fed. 
404,  69  C.  C.  A.  248;  Dalton  v.  Milwaukee 
Mechanics'  Ins.  Co.,  118  Fed.  876;  Winkler 
V.  Chicago,  etc.,  R.  Co.,  108  Fed.  305;  Conti- 
nental Wall-Paper  Co.  v.  Voight,  106  Fed. 
550;  Robertson  v.  Scottish  Union,  etc.,  Ins. 
Co.,  68  Fed.  173;  De  Loy  v.  Travelers'  Ins. 
Co.,  59  Fed.  319;  Shattuck  v.  North  British, 
etc.,  Ins.  Co.,  58  Fed.  609,  7  C.  C.  A.  386; 
Frisbie  v.  Chesapeake,  etc.,  R.  Co.,  57  Fed.  1 ; 
Ward  V.  Blake  Mfg.  Co.,  56  Fed.  437,  5 
C.  C.  A.  538;  Lonergan  v.  Illinois  Cent.  R. 
Co.,  55  Fed.  550.  See  Southern  R.  Co.  V. 
Hudgins,  108  Ga.  524,  33  S.  E.  1011. 

Sufficiency  of  allegations. —  The  allegation 
that  it  is  a  citizen  of  a  certain  state  is  in- 
sufficient, although  it  has  a  company  name. 
Thomas  v.  Ohio  State  Universritv,  195  U.  S. 
207,  25  S.  Ct.  24,  49  L.  ed.  160;  Knight  r. 
Lutcher,  etc.,  Lumber  Co.,  136  Fed.  404: 
Dalton  Milwaukee  Mechanics'  Ins.  Co.,  118 
Fed.  876;  Winkler  r.  Chicago,  etc.,  R.  Co., 
108  Fed.  305;  American  Sugar  Refining  Co. 
V.  Johnson,  60  Fed.  503,  9  C.  C.  A.  110;  De 
Loy  V.  Travelers'  Ins.  Co.,  59  Fed.  319; 
Frisbie  v.  Chesapeake,  etc.,  R.  Co.,  57  Fed.  1 ; 
Lonergan  r.  Illinois  Cent.  R.  Co.,  55  Fed. 
550.  Contra,  Oakey  r.  Commercial,  etc., 
Bank,  14  La.  515;  Guarantee  Co.  of  North 
America  v.  Lynchburg  First  Nat.  Bank,  95 
Va.  480,  28  S"!  E.  OOO".  An  allegation  that  a 
corporation  is  "  duly  established  by  law,  and 
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(ill)  Separable  Controversy.  When  the  removal  is  because  of  a  sep- 
arable controversy,  the  petition  should  show  how  the  controversy  arises  and 
should  name  the  parties  to  the  same,  in  addition  to  the  other  jurisdictional 
allegations.^^ 

(iv)  Fraudulent  Misjoinder.  Where  a  defendant  who  is  a  citizen  of 
the  same  state  as  the  plaintiff  is  joined  with  another  who  is  a  citizen  of  a 
different  state,  and  a  removal  is  sought  because  of  his  fraudulent  misjoinder,  the 
petition  or  its  accompanying  affidavits  must  state  specifically  the  facts  which 
show  the  fraud,^^  except  perhaps  when  this  is  manifest  upon  the  face  of  plain- 


having  its  principal  place  of  business "  in  a 
specified,  state  is  insufficient.  New  York, 
etc.,  R.  Co.  V.  Hyde,  56  Fed.  188,  5  C.  C.  A. 
461.  It  is  insufficient  to  allege  that  defend- 
ant "  claims  to  be  "  a  corporation,  organized 
under  the  laws  of  a  specified  state  as  a  com- 
pany of  a  specified  character.  Lownsdale  v. 
Gray's  Harbor  Boom  Co.,  117  Fed.  983. 
Where  the  corporation  is  chartered  by  sev- 
eral states,  the  facts  which  show  the  differ- 
ence of  citizenship,  such  as  the  name  of  the 
state  which  first  gave  it  its  charter,  must  be 
specifically  pleaded.  Dodd  v.  Louisville 
Bridge  Co.,  130  Fed.  186.  It  is  insufficient 
to  allege  merely  the  residence  (Cleveland, 
etc.,  R.  Co.  V.  Doerr,  41  111.  App.  530;  Wink- 
ler V.  Chicago,  etc.,  R.  Co.,  108  Fed.  305)  or 
the  location  (Germania  F.  Ins.  Co.  v.  Francis, 
11  Wall.  (U.  S.)  210,  20  L.  ed.  77)  of  the 
corporation,  even  if  it  is  a  national  bank 
(Thomas  v.  D.  O.  Mills  Nat.  Bank,  106  Fed. 
438,  45  C.  C.  A.  407 ) .  It  is  unnecessary  to 
aver  the  citizenship  of  the  corporation,  when 
its  creation  or  organization  by  the  laws  of  a 
specified  state  or  foreign  country  are  suffi- 
ciently pleaded.  Lee  v.  Atlantic  Coast  Line 
R.  Co.,  150  Fed.  775;  Continental  Wall-Paper 
Co.  V.  Voight,  106  Fed.  550;  Block  v.  Stand- 
ard Distilling,  etc.,  Co.,  95  Fed.  978;  Robert- 
son V.  Scottish  Union,  etc.,  Ins.  Co.,  68  Fed. 
173;  Shattuck  v.  North  British,  etc.,  Ins.  Co., 
58  Fed.  609,  7  C.  C.  A.  386.  It  is  unnecessary 
to  aver  that  a  corporation,  created  by  or 
under  the  laws  of  another  state,  or  of  a  for- 
eign country,  is  not  a  resident  of  the  state 
and  district  where  the  suit  is  brought  (Kosh- 
land  V.  Hartford  Nat.  F.  Ins."  Co.,  31  Oreg. 
20'5,  49  Pac.  845;  Baltimore  R.  Co.  v.  Doty, 
133  Fed.  866,  67  C.  C.  A.  38;  Roberts  v.  Pa- 
cific, etc.,  R.,  etc.,  Nav.  Co.,  104  Fed.  577; 
Howard  v.  Georgia  Gold  Reefs,  102  Fed.  657 ; 
Wilcox,  etc..  Guano  Co.  v.  Phoenix  Ins.  Co.,  60 
Fed.  929  [affirmed  in  65  Fed.  628,  13  C.  C.  A. 
58]  ;  Shattuck  v.  North  British,  etc.,  Ins. 
Co.,  58  Fed.  609,  7  C.  C.  A.  386;  Myers  v. 
Murray,  43  Fed.  695,  11  L.  R.  A.  216.  Con- 
tra, Guinault  v.  Louisville,  etc.,  R.  Co.,  41 
La.  Ann.  571,  6  So.  850;  Overman  Wheel  Co. 
V.  Pope  Mfg.  Co.,  46  Fed.  577;  Hirschl  v. 
J.  L  Case  Threshing-Mach.  Co.,  42  Fed.  803)  ; 
nor  that  defendant  corporation  had  the  same 
citizenship  at  the  time  of  the  commencement 
of  the  suit  as  when  the  petition  was  filed 
(National  Steamship  Co.  v.  Tiigman,  106 
U.  S.  118,  1  S.  Ct.  58,  27  L.  ed.  87;  Conti- 
nental Wall-Paper  Co.  v.  Voight,  106  Fed. 
550;  Roberts  v.  Pacific,  etc.,  R.,  etc.,  Co.,  104 
Fed.  577.  Contra,  Dalton  v.  Germania  Ins. 
Co.,  118  Fed.  936),  although  the  fact  that 
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plaintiff's  .citizenship  at  the  time  when  the 
suit  was  brought  was  the  same  as  when  the 
petition  was  filed  must  be  alleged  when  the 
corporation  removes  the  case  (Foster  v.  Para- 
gould  Southeastern  R.  Co.,  74  Fed.  273; 
Laskey  v.  Newtown  Mine  Co.,  56  Fed.  628). 
But  it  is  the  safer  practice  to  allege  both 
those  facts.  Where  plaintiff,  a  citizen  of 
Nebraska,  averred  that  defendant  was  a  cor- 
poration under  the  laws  of  the  state  of  New 
York,  and  defendant  in  the  petition  for  re- 
moval of  tlie  cause  alleged  and  in  its  answer 
admitted  that  it  was  a  corporation  organized 
under  the  laws  of  New  York,  the  citizenship 
of  defendant  in  that  state  sufficiently  ap- 
peared from  the  pleading.  Adams  Express 
Co.  V.  Adams,  159  Fed.  62,  86  C.  C.  a. 
252. 

5*6.  Laden  v.  Meek,  130  Fed.  877,  65  C.  C.  A. 
361;  Gates  Iron  Works  v.  Pepper,  98  Fed. 
449.  See  Connell  v.  Smiley,  156  U.  S.  335,, 
341,  15  S.  Ct.  353,  39  L.  ed.  443. 

57.  Eastin  r.  Texas,  etc.,  R.  Co.,  99  Tex. 
654,  92  S.  W.  838  {reversing  (Civ.  App.. 
1905)  89  S.  W.  440];  Offner  v.  Chicago,  etc., 
R.  Co.,  148  Fed.  201,  78  C.  C.  A.  359,  where 
the  allegations  that  one  of  defendants  "  waa 
not  a  party  to  the  alleged  negligence"  and 
"  was  fraudulently  joined  as  a  party  defend- 
ant solely  for  the  purpose  of  defeating  your 
petitioner's  right  to  remove  this  cause  "  were 
held  to  be  insufficient,  since  the  declaration 
charged  facts  sufficient  to  establish  a  cause 
of  action  against  that  defendant.  See  Clinger 
V.  Chesapeake,  etc.,  R.  Co.,  109  S.  W.  315,  33 
Ky.  L.  Rep.  86,  15  L.  R.  A.  N.  S.  998;  Hall  v. 
Chattanooga  Agricultural  Works,   48  Fed. 

Forms  of  petition  alleging  fraudulent  mis- 
joinder in  whole,  in  part,  or  in  substance 
are  set  out  in  Wecker  v.  National  Enameling, 
etc.,  Co.,  204  U.  S.  176,  180,  27  S.  Ct.  184, 
51  L  ed.  430;  Dishon  V.  Cincinnati,  etc.,  R. 
Co  133  Fed.  471,  473,  66  C.  C.  A.  345; 
Kelly  V.  Chicago,  etc.,  R.  Co.,  122  Fed.  286,, 

289.  .  ,  . 

Sufficiency  of  allegations.— A  mere  denial 
in  the  petition  of  the  joint  negligence  al- 
leged in  the  complaint  is  insufficient  to  raise 
the  issue  of  fraudulent  joinder  (Shane  V. 
Butte  Electric  R.  Co.,  150  Fed.  801;  Union 
Terminal  R.  Co.  V.  Chicago,  etc.,  R.  Co.,  119 
Fed  209),  or  that  the  purpose  of  the  joinder 
of  defendants  was  to  prevent  a  removal 
(Hough  V.  Southern  R.  Co.,  144  N.  C.  692, 
^7  S  E  469;  Tobacco  Co.  v.  American 
Tobacco  6o.,  144  N.  C.  3^52  57  S  E^5;  Gus- 
tafson  V.  Chicago,  etc.,  R.  Co.,  128  Fed.  85).. 
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tiff's  pleading,  a  matter  which  is  considered  and  discussed  elsewhere  in  this 
article.^^ 

e.  Allegations  Showing  That  Suit  Arises  Under  the  Constitution  or  Laws  or 
Treaties  of  the  United  States.  Where  a  removal  is  claimed  upon  the  ground 
that  the  suit  arises  under  the  constitution  and  laws  of  the  United  States,  the 
petition  must  state  the  facts  showing  that  such  is  the  case,  unless  they  appear 
in  pleadings  previously  filed  or  served.^^ 

d.  Allegations  of  Value  of  Matter  in  Dispute.  The  petition  for  a  removal 
should  show  that  the  matter  in  dispute  exceeds,  exclusive  of  interest  and  costs, 
the  sum  or  value  of  two  thousand  dollars,®*^  unless  this  appears  elsewhere  in  the 


So  is  the  naked  allegation  that  the  resident 
defendant  has.  no  interest  in  the  controversy. 
Union  Terminal  R.  Co.  v.  Chicago,  etc.,  R. 
Co.,  119  Fed.  209.  An  averment  that  the 
resident  defendant  is  without  means,  when 
coupled  with  a  denial  of  the  allegations  of 
joint  negligence,  has  been  held  to  be  insuffi- 
cient. Shane  v.  Butte  Electric  R.  Co.,  su- 
pra. Where  the  suit  is  brought  for  an  in- 
junction, it  will  ordinarily  be  sufficient  to 
aver,  in  general  language  in  the  petition, 
that  the  value  of  the  right  sought  to  be 
thereby  protected  exceeds  the  jurisdictional 
amount.  State  v.  Frost,  113  Wis.  623,  88 
N.  W.  912,  89  N.  W.  915;  Evenson  v.  Spauld- 
ing,  150  Fed.  517,  8'2  C.  C.  A.  263,  9  L.  R.  A. 
N.  S.  904  [affirming  149  Fed.  913]  ;  Butch- 
ers', etc.,  Stock  Yards  Co.  v.  Louisville,  etc., 
R.  Co.,  67  Fed.  35,  14  C.  C.  A.  290. 

Verification. —  It  is  the  better  practice  in 
such  a  case  to  have  the  petition  verified. 
Offner  v.  Chicago,  etc.,  R.  Co.,  148  Fed.  201, 
78  C.  C.  A.  359. 

58.  See  supra,  X,  A,  3,  a;  and  infra,  X,  F. 
The  allegations  in  plaintiff's  pleading  upon 

ihis  point  are  not  conclusive.  Wecker  v. 
National  Enameling,  etc.,  Co.,  204  U.  S.  176, 
27  S.  Ct.  184,  51  L.  ed.  430;  Dishon  v.  Cin- 
cinnati, etc.,  R.  Co.,  133  Fed.  471,  66  C.  C.  A. 
345;  Kelly  v.  Chicago,  etc.,  R.  Co.,  122  Fed. 
286;  Mackaye  v.  Mallory,  6  Fed.  743,  19 
Blatchf.  165. 

59.  Carson  v.  Dunham,  121  U.  S.  421,  7 
S.  Ct.  1030,  30  L.  ed.  992;  Little  York  Gold 
Washing,  etc.,  Co.  v.  Keyes,  96  U.  S.  199, 
24  L.  ed.  656;  People's  United  States  Bank 
V.  Goodwin,  160  Fed.  727;  State  v.  Three 
Sisters  Irr.  Co.,  158  Fed.  346;  New  Castle 
V.  Postal  Telegraph-Cable  Co.,  152  Fed.  572; 
Trafton  v.  Nougues,  24  Fed.  Cas.  No.  14,134, 
4  Sawy.  178. 

Where  it  does  not  appear  in  plaintiff's 
pleading  that  defendant  is  a  corporation  in- 
corporated by  an  act  of  congress  (Texas, 
etc.,  R.  Co.  V.  Cody,  166  U.  Ss  606,  17  S.  Ct. 
703,  41  L.  ed.  1132),  or  that  defendant  is  a 
receiver  appointed  by  the  federal  court  (Win- 
ters V.  Drake,  102  Fed.  545),  it  is.  the  safer 
practice  to  allege  in  the  petition  such  fact, 
if  it  exists.  When  it  is  claimed  that  plain- 
tiff has  fraudulently  omitted  from  his  plead- 
ing a  material  allegation,  which  would  show 
that  the  case  arose  under  the  constitution 
■or  a  law  or  treaty  of  the  United  States, 
that  fact  must  be  alleged  in  the  petition 
for  the  removal.    Winters  r.  Drake,  102  Fed. 


545.  See  Washington  v.  Island  Lime  Co., 
117  Fed.  777. 

Where  the  petition  was  based  upon  a  dif- 
ference of  citizenship,  the  removal  will  not 
be  sustained,  although  the  record  shows 
that  the  case  arose  under  the  constitution 
or  laws  of  the  United  States.  Woolridge  v. 
McKenna,  8  Fed.  650. 

60.  Banigan  v.  Worcester,  30  Fed.  392; 
Keith  V.  Levi,  2  Fed.  743,  1  McCrary  343. 
See  also  Sturgeon  River  Boom  Co.  v.  W.  H. 
Sawyer  Lumber  Co.,  89  Fed.  113. 

Failure  to  allege  value  in  complaint. —  In 
a  suit  in  a  state  court  for  an  injunction, 
based  upon  a  law  of  the  United  States, 
where  the  value  in  controversy  is  not  shown 
by  the  complainant's  pleading,  for  the  pur- 
pose of  removal  of  the  cause,  it  may  be 
shown  in  the  petition  for  removal.  Order  of 
R.  Telegraphers  v.  Louisville,  etc.,  R.  Co., 
148  Fed.  437. 

Sufficiency  of  allegations.-— An  allegation 
that  the  "amount  in  dispute"  (Blackburn 
V.  Portland  Godd-Min.  Co.,  175  U.  S.  571,  20 
S.  Ct.  222,  44  L.  ed.  276.  See  also  Waha- 
Lewiston  Land,  etc.,  Co.  v.  Lewiston-Sweet- 
water  Irr.  Co.,  158  Fed.  137)  or  the  "amount 
involved"  (State  v.  Frost,  113  Wis.  623,  88 
N.  W.  912,  89  N.  W.  915)  in  the  suit  ex- 
ceeds the  jurisdictional  amount  is  ordinarily 
■sufiicient,  unless  the  record  shows  the  con- 
trary. A  petition  is  not  defective  because 
it  states  the  matter  in  controversy  "  is  of 
the  sum  and  value  of  over  two  thousand 
dollars,  as  petitioner  is  informed  and  verily 
believes."  New  York,  etc..  Land  Co.  v.  Mar- 
tin, (Tex.  Civ.  App.  1894)  25  S.  W.  475. 
In  an  action  on  an  account,  where  the  com- 
plaint shows  the  original  indebtedness,  the 
payments  thereon,  and  the  balance  due,  which 
is  less  than  two  thousand  dollars,  and  the 
petition  for  removal  merely  alleges  in  gen- 
eral terms  that  the  petitioner  is  defendant 
in  the  cause,  which  is,  a  suit  of  a  civil  nature 
involving  a  controversy  between  citizens  of 
different  states,  involving  more  than  two 
thousand  dollars,  exclusive  of  interest  and 
costs,  but  there  are  no  facts  stated  contro- 
verting the  complaint  as  to  the  anunint  in 
controversy,  no  issue  of  fact  is  raised,  and 
an  order  for  removal  is  properly  denied; 
the  petitioner  for  removal  being  bound  to 
show  by  the  record  a  case  within  the  statute. 
Gibbes  Mach.  Co.  v.  Santee  River  C\-press 
Lumber  Co.,  79  S.  C.  201,  6a  S.  E.  689.  It 
is  the  better  practice  to  aver  in  a  petition 
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record.  Under  these  circumstances;  it  would  seem^  the  court  will  not  remand 
the  cause. ®^ 

e.  Amendment  of  Petition.  If  the  jurisdictional  facts  are  not  set  forth  in  the 
petition  or  the  accompanying  papers  or  elsewhere  on  the  record  of  the  state  court, 
an  amendment  stating  them  cannot  be  allowed  by  the  federal  court. ®^    An  amend- 


for  the  removal  that  the  matter  in  dispute 
exceeded  the  jurisdictional  amount  at  the 
time  when  the  suit  was  begun,  as  well  as  at 
the  time  when  the  petition  is  filed.  Hunt- 
ington V.  Pinney,  126  Fed.  237;  Strasburger 
V.  Beecher,  44  Fed.  209.  Where  the  relief 
sought  was  the  conveyance  of  a  tract  of 
land,  the  value  of  which  appeared  to  be  in 
excess  of  two  thousands  dollars,  it  was  held 
to  be  unnecessary  to  insert  in  the  petition 
an  allegation  that  the  amount  involved  ex- 
ceeded that  sum,  exclusive  of  interest  and 
costs.  Weber  v.  Travelers'  Ins.  Co.,  45  Fed. 
657.  Where  a  suit  is  brought  to  enjoin  the 
collection  of  taxes  for  certain  years  and 
there  is  no  allegation  as  to  the  amount  of 
the  tax  for  more  than  one  of  such  years,  it 
will  not  be  presumed,  in  order  to  make  up 
the  jurisdictional  amount,  that  a  like  tax 
was  assessed  for  each  of  the  other  years. 
Citizens'  Bank  v.  Cannon,  164  U.  S.  319,  17 
S.  Ct.  89,  41  L.  ed.  451. 

61.  Chambers  v.  McDougal,  42  Fed.  694. 

62.  Security  Co.  v.  Pratt,  65  Conn.  161, 
32  Atl.  396;  Jackson  v.  Allen,  132  U.  S.  27, 
10  S.  Ct.  9,  33  L.  ed.  249;  Crehore  v.  Ohio, 
etc.,  R.  Co.,  131  U.  S.  240,  9  S.  Ct.  797,  33 
L.  ed.  144;  Santa  Clara  County  v.  Goldy 
Mach.  Co.,  159  Fed.  750;  Wallenburg  v.  Mis- 
souri Pac.  R.  Co.,  159  Fed.  217;  Healy  v. 
McCormick,  157  Fed.  318;  Dalton  v.  Mil- 
waukee Mechanics'  Ins.  Co.,  118  Fed.  876; 
Dinet  f.  Delavan,  117  Fed.  978;  Fife  t;.  Whit- 
tell,  102  Fed.  537;  Murphy  v.  Payette  Al- 
luvial Gold  Co.,  98  Fed.  321;  Frisbie  v. 
Chesapeake,  etc..  R.  Co.,  59  Fed.  369,  57  Fed. 
1;  De  Loy  17.  Traveler's  Ins.  Co.,  59  Fed.  319; 
Brigham  v.  C.  C.  Thompson  Lumber  Co.,  55 
Fed.  881;  Fitzgerald  v,  Missouri  Pac.  R.  Co., 
45  Fed.  812. 

Leave  to  amend  was  denied:  When  there 
had  been  an  omission  to  allege  diversity  of 
citizenship  ( Jackson  v.  Allen,  132  U.  S.  27, 
10  S.  Ct.  9,  33  L.  ed.  249;  Crehore  v.  Ohio, 
etc.,  R.  Co.,  131  U.  S.  240,  9  S.  Ct.  692,  33 
L.  ed.  144;  Grand  Trunk  R.  Co.  v.  Twitchell, 
59  Fed.  727,  8  C.  C.  A.  237;  Endy  v.  Com- 
mercial F.  Ins.  Co.,  24  Fed.  657;  McNaughton 
V.  South  Pac.  C.  R.  Co.,  19  Fed.  881.  But 
see  Roberts  v.  Pacific,  etc.,  R.,  etc.,  Co.,  104 
Fed.  577),  or  non-residence  (Camprelle  v. 
Balbach,  46  Fed.  81  ;  Freeman  v.  Butler,  39 
Fed.  1 ) ,  at  the  time  when  the  miction  was 
begun,  although  diversity  and  non-residence, 
when  the  case  was  removed,  were  properly 
pleaded;  when  there  was  no  allegation  of  the 
non-residence  of  defendant  at  any  time  (Fife 
V.  Whittell,  102  Fed.  537)  ;  when  there  was 
no  allegation  of  diversity  of  citizenship  at 
any  time  (Dinet  v.  Delavan,  117  Fed.  978; 
Brigham  v.  C.  C.  Thompson  Lumber  Co.,  55 
Fed,  881),  although  the  non-residence  of  de- 
fendant was  alleged  in  the  petition,  and  the 
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residence  of  plaintiff  appeared  in  the  record 
(Dinet  v.  Delavan,  supra)  ;  when  the  petition 
of  removal  originally  alleged  diversity  of 
citizenship  between  plaintifl:'  and  one  only  of 
two  defendants,  coupled  with  an  averment 
that  the  other  was  fraudulently  joined,  and 
the  removing  defendant  wished  to  add  an 
averment  that  such  other  was  also  a  citizen 
of  a  different  state  from  that  of  plaintiff 
(Shane  v.  Butte  Electric  R.  Co.,  150  Fed. 
801)  ;  when  defendant,  v/hich  was  a  corpora- 
tion, alleged  that  it  was  a  citizen  of  a  certain 
state,  but  did  not  state  that  it  was  organized 
under  the  laws  thereof  (Kinney  v.  Columbia 
Sav.,  etc..  Assoc.,  191  U.  S.  78,  24  S.  Ct.  30, 
48  L.  ed.  103;  Dalton  v.  Milwaukee  Me- 
chanics' Ins.  Co.,  118  Fed.  876;  De  Loy  v. 
Traveler's  Ins.  Co.,  59  Fed.  319;  Frisbie  v. 
Chesapeake,  etc.,  R.  Co.,  57  Fed.  1,  59  Fed. 
369)  ;  and  when  the  original  petition  prayed 
a  removal  for  prejudice  or  local  influence,, 
and  defendant  asked  leave  to  show  the  exist- 
ence of  a  separable  controversy  (Carson,  etc.,, 
Lumber  Co.  v.  Holtzclaw,  44  Fed.  785.  See 
Winnemans  v.  Edgington,  27  Fed.  324). 

Leave  to  amend  was  allowed:  Where  the 
petition  of  removal  stated  "  that  the  contro- 
versy in  said  suit  is  between  citizens  of  dif- 
ferent states,"  and  then  alleged  the  residence 
and  citizenship  of  defendant  only  (Kinney  v. 
Columbia  Sav.,  etc.,  Assoc.,  191  U.  S.  78,  24 
S.  Ct.  30,  48  L.  ed.  103 ;  Stadlemann  v.  White 
Line  Towing  Co.,  92  Fed.  209;  Johnson  v, 
F.  C.  Austin  Mfg.  Co.,  76  Fed.  616;  Wool- 
ridge  V.  McKenna,  8  Fed,  650.  See  also 
Tremper  v.  Schwabacher,  84  Fed,  413. 
Contra,  Dalton  v.  Milwaukee  Mechanics'  Ins. 
Co.,  118  Fed.  876)  ;  where  it  appeared  by  the 
pleadings  that  the  husband  of  plaintiff's  as- 
signor was  a  citizen  and  resident  of  a 
different  state  from  that  of  defendant's  resi- 
dence and  citizenship,  at  a  date  a  few  months 
prior  to  the  commencem^ent  of  the  action,  but 
there  was  no  averment  as  to  her  residence 
and  citizenship  when  the  suit  was  brought, 
nor  when  the  petition  for  a  removal  was 
filed  (Flynn  v.  Fidelity,  etc.,  Co.,  145  Fed. 
265)  ;  where  the  petition  showed  a  diversity 
of  citizenship,  but,  through  misinformation, 
erroneously  alleged  the  citizenship  of  plain- 
tiff as  of'^a  different  stote  from  that  where 
the  suit  was  brought,  he  in  fact  being  a 
citizen  of  that  state  and  defendant  a  citizen 
of  a  third  state  (Wilbur  v.  Red  Jacket  Con- 
sol.  Coal,  etc.,  Co.,  153  Fed.  662)  ;  where  the 
petition  averred  that  two  defendants,  wha 
were  citizens  of  the  same  state,  had  been 
fraudulently  and  improperly  joined  as  parties, 
defendant,  for  the  sole  purpose  of  defeating 
the  petitioner's  right  to  remove  the  cause, 
that  the  suit  as  to  them  had  been  dismissed,, 
and  that  it  was  now  pending  against  the 
removing  defendant  alone,  omitting  by  mis- 


REMO  YAL  OF  CA  USES 


[34  Cyc]  1291 


ment  will  not  be  allowed  in  the  supreme  court  ®^  or  in  the  circuit  court  of  appeals ;  ®* 
except  by  consent,  when  it  may  be  permitted.®^  Where  the  removal  was  unauthor- 
ized, the  circuit  court  has  no  power  to  amend  the  pleadings  or  make  a  change  of 
the  parties  to  the  suit,  so  as  to  retain  the  jurisdiction/^ 

4.  Bond  —  a.  In  General.  The  act  of  1887  requires  that  the  party  who  files 
a  petition  for  a  removal  "shall  make  and  file  therewith  a  bond,  with  good  and 
sufficient  surety,  for  his  or  their  entering  in  such  circuit  court,  on  the  first  day 
of  its  then  next  session,  a  copy  of  the  record  in  such  suit,  and  for  paying  all  costs 
that  may  be  awarded  by  the  said  circuit  court  if  said  court  shall  hold  that  such 
suit  was  wrongfully  or  improperly  removed  thereto,  and  also  for  their  appearing 
and  entering  special  bail  ®^  in  such  suit  if  special  bail  was  originally  requisite 
therein.''       A  bond  is  sufficient  which  follows  substantially  the  language  of  the 


take  all  reference  to  a  fourth  defendant,  a 
citizen  of  the  same  state  as  plaintiff,  as  to 
whom  the  case  had  also  been  dismissed 
(Powers  V.  Chesapeake,  etc.,  R.  Co.,  65  Fed. 
129  [affirmed  in  169  U.  S.  92,  18  S.  Ct.  264, 
42  L.  ed.  673] )  ;  when  the  petition  averred 
that  the  case  arose  under  the  constitution 
and  laws  of  the  United  States,  without  speci- 
fying the  facts  showing  this  to  be  the  case 
(Carson  v.  Dunham,  121  U.  S.  421,  7  S.  Ct. 
1030,  30  L.  ed.  992 )  ;  and  even  when  there 
was  no  allegation  in  the  petition  or  the 
record  showing  that  the  value  of  the  matter 
in  dispute  exceeded  the  jurisdictional  amount, 
but  that  fact  had  been  often  stated  to  the 
court  by  counsel  on  both  sides  (Carr  v.  Fife, 
45  Fed.  209  [affirmed  in  156  U.  S.  494,  15 
S.  Ct.  427,  39  L.  ed.  508] ) .  A  petition  may 
be  amended  in  the  federal  circuit  court,  so 
as  to  correct  a  mistake,  through  which  de- 
fendant prayed  a  removal  to  the  district 
court  of  the  United  States  (Hadfield  v. 
Northwestern  L.  Assur.  Co.,  105  Fed.  530), 
and  also  where  the  prayer  asked  for  a  re- 
moval only  as  to  the  petitioners,  and  not  of 
the  whole  case  (Northern  Pac.  Terminal  Co. 
V.  Lowenberg,  18  Fed.  339,  9  Sawy.  348).  So 
when  the  jurisdictional  facts  are  stated  in- 
formally (Gerling  v.  Baltimore,  etc.,  R.  Co., 
151  U.  8.  673,  14  S.  Ct.  533,  38  L.  ed.  311; 
Ayers  v.  Watson,  113  U.  S.  594,  5  S.  Ct.  641, 
28  L.  ed.  1093;  Glover  i\  Shepperd,  15  Fed. 
833,  11  Biss.  572.  See  Robert&on  v.  Scottish 
Union,  etc.,  Ins.  Co.,  68  Fed.  173.  Contra, 
Dinet  i.  Delavan,  117  Fed.  978;  Brigham  v. 
C.  C.  Thompson  Lumber  Co.,  55  Fed.  881), 
or  in  the  form  of  conclusions  of  law  (Kinney 
V.  Columbia  Sav.,  etc..  Assoc.,  191  U.  S.  78, 
24  S.  Ct.  30,  48  L.  ed.  103;  Stadlemann  v. 
White  Line  Towing  Co.,  92  Fed.  29 ;  Johnson 
V.  F.  C.  Austin  Mfg.  Co.,  76  Fed.  616.  See 
also  Tremper  v.  Schwabacher,  84  Fed.  413),  in 
the  petition,  or  in  an  accompanying  affidavit 
(Hall  V.  Chattanooga  Agricultural  Works,  48 
Fed.  599),  or  in  the  record  in  the  state  court 
(Kinnev  v.  Columbia  Sav.,  etc..  Assoc.,  191 
'  U.  S.  78,  24  S.  Ct.  30,  48  L.  ed.  103 ;  Powers 
V.  Chesapeake,  etc.,  R.  Co.,  169  U.  S.  92,  18 
S.  Ct.  264,  42  L.  ed.  673;  Flynn  v.  Fidelity, 
etc.,  Co.,  145  Fed.  265;  Kaeiser  v.  Illinois 
Cent.  R.  Co.,  6  Fed.  1,  2  McCrary  187) 
and,  according  to  a  recent  decision,  an 
amendment  may  be  allowed  by  the  federal 
court,  even  it  seems  after  judgment  (Mexican 
Cent.  R.  Co.  v.  Duthie,  189  U.  S.  76,  23  S.  Ct. 


610,  47  L.  ed.  715.  But  see  Overman  Wheel 
Co.  V.  Pope  Mfg.  Co.,  46  Fed.  577.  See  also 
Roberts  v.  Pacific,  etc.,  R.,  etc.,  Co.,  104  Fed. 
577;  Winnemans  v.  Edgington,  27  Fed.  324; 
Kaeiser  v.  Illinois  Cent.  R.  Co.,  6  Fed.  1,  2 
McCrary  187).  Where  a  removal  petition 
was  defective  in  alleging  that,  when  the  ac- 
tion was  commenced  and  when  petition  was 
filed,  petitioner  was  a  resident  of  New  York, 
instead  of  alleging  that  he  was  a  non-resident 
of  the  state  in  which  the  action  was  brought, 
but  it  also  alleged  that  petitioner  was  a 
citizen  of  the  republic  of  France,  such  allega- 
tion, coupled  with  the  allegation  of  non-resi- 
dence in  the  state,  gave  petitioner  the  right 
to  remove,  and  hence  entitled  him  to  amend 
the  removal  petition  so  as  to  correct  the 
allegation  of  non-residence.  De  la  Montanya 
'V,  De  la  Montanya,  158  Fed.  117. 

An  answer  filed  by  defendant  may  be 
treated  as  an  amendment  to  the  petition. 
Carson  v.  Dunham,  121  U.  S.  421,  7  S.  Ct. 
1030,  30  L.  ed.  992.  But  a  petition  subse- 
quently presented  to  the  state  court  cannot 
be  treated  as  an  amendment.  Waite  v. 
Phoenix  Ins.  Co.,  62  Fed.  769. 

63.  Cameron  t'.  Hodges,  127  U.  S.  322,  8 
S.  Ct.  1154,  32  L.  ed.  132. 

A  denial  of  an  application  for  leave  to 
amend  the  petition  by  removal  made  by  the 
state  court  after  a  remand  cannot  be  re- 
viewed by  the  supreme  court  of  the  United 
States  upon  writ  of  error.  Carr  v.  Nichols, 
157  U.  S.  370,  15  S.  Ct.  640,  39  L.  ed.  736 
[affirming  123  Mo.  96,  25  S.  W.  578,  27  S.  W. 
613,  45  Am.  St.  Rep.  514]. 

64.  Grand  Trunk  R.  Co.  v.  Twitchell,  59 
Fed.  727,  8  C.  C.  A.  237. 

65.  Kansas  City  Southern  R.  Co.  v.  Prunty, 
133  Fed.  13,  66  C.  C.  A.  163. 

66.  Walser  v.  Memphis,  etc.,  R.  Co.,  19 
Fed.  152. 

67.  Where  special  bail  is  given,  and  the 

bail  wished  to  surrender  the  principal  after 
the  removal,  such  surrender  must  be  made  in 
open  court,  and  not  by  his  summary  seizure 
and  commitment  to  jail,  according  to  the 
state  law;  but  when  a  party  was  so  com- 
mitted, the  circuit  court  of  the  United  States, 
upon  tlie  petition  of  the  bail,  granted  a  writ 
of  habeas  corpus  to  bring  him  int-o  court  for 
surrender,  in  discharge  of  his  bail.  Holbrook 
V.  Seagi-aves,  12  Fed.  Cas.  No.  6.593,  1  Story 
546. 

68.  25  U.  S.  St.  at  L.  435,  c.  866,  §  3 
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statute. The  bond  which  is  required  upon  a  removal  for  prejudice  or  local 


[U.  S.  Comp.  St.  (1901)  p.  510].  See  also 
Alexandria  Nat.  Bank  v.  Willis  C.  Bates  Co., 
160  Fed.  839,  87  C.  C.  A.  643. 

Time  of  filing. —  The  bond  must  be  filed 
at  or  before  the  time  to  answer  expires. 
Austin  V.  Gagan,  39  Fed.  626,  5  L.  R.  A.  476. 
See  also  Wilcox,  etc.,  Sewing-Mach.  Co.  v. 
Follett,  29  Fed.  Cas.  No.  17,643,  2  Flipp.  263. 
But  see  Campbell  v.  Wallen,  Mart.  &  Y. 
(Tenn.)  266.  An  order  cannot  be  made  there- 
after, allowing  the  bond  to  be  filed  nunc  pro 
tunc  as  of  the  date  of  filing  the  petition, 
Austin  V.  Cagan,  39  Fed.  626,  5  L.  R.  A.  476. 
If  the  bond  is  presented  and  filed  before  the 
time  to  remove  expires,  the  fact  that  this  was 
done  before  the  presentment  and  filing  of  the 
petition  is  immaterial.  Campbell  v.  Wallen, 
Mart.  &  Y.  (Tenn.)  266.  But  see  Best  v. 
New  York  L.  Ins.  Co.,  2  Cine.  Super.  Ct. 
(Ohio)  329;  Kirkpatrick  v.  Hopkins,  2  Miles 
(Pa.)  277. 

69.  Ellis  V.  Atlantic,  etc.,  B.  Co.,  134  Mass. 
338;  Cooke  v.  Seligman,  7  Fed.  263,  17 
Blatchf.  452. 

Form  of  bond  is  set  out  in  Meyer  v.  Dela- 
ware B.  Constr.  Co.,  100  U.  S.  457,  463,  25 
L.  ed.  593. 

Sufficiency  of  bond. — A  bond  conditioned 
simply  that  the  petitioner  should  file  in  the 
circuit  court  "  copies  of  all  process "  is  in- 
sufficient. Burdick  v.  Hale,  4  Fed.  Cas.  No. 
2,147,  7  Biss.  96.  The  bond  must  provide  for 
the  payment  of  costs  in  case  of  a  remand. 
Sheldrick  v.  Cockcroft,  27  Fed.  579;  Webber 
V.  Bishop,  13  Fed.  49;  Torrey  v.  Grant  Loco- 
motive Works,  24  Fed.  Cas.  No.  14,105,  14 
Blatchf.  269.  But  see  Deford  v.  Mehaffy,  13 
Fed.  481 ;  Dennis  v.  Alachua  County,  7  Fed. 
Cas.  No.  3,791,  3  Woods  683.  And  a  bond 
defective  in  this  respect  is  not  cured  by  a 
provision  that  the  removing  parties  shall 
"  do  such  other  appropriate  acts  as  by  the 
act  of  congress  in  that  behalf  are  required.'' 
Harrold  v.  Arrington,  64  Tex.  233.  But  see 
Hayes  v.  Todd,  34  Fla.  233,  15  So.  752 ;  Cooke 
V.  Seligman,  7  Fed.  263,  17  Blatchf.  452. 
Where  special  bail  was  not  originally  re- 
quired in  the  state  court,  the  bond  need  con- 
tain no  condition  for  the  entry  of  such  bail 
in  the  federal  court.  Preston  v.  McNeil  Lum- 
ber Co.,  143  Fed.  555;  Burck  v.  Taylor,  39 
Fed.  581  [affirmed  in  152  U.  S.  634,  14  S. 
Ct.  696,  38  L.  ed.  578].  But  see  Bell  v.  Bell, 
3  W.  Va.  183.  The  provision  for  special  bail 
in  the  bond  must  be  made  as  an  undertak- 
ing for  the  personal  appearance  of  a  party, 
not  a  delivery  bond  for  property  attached  in 
the  state  court.  Ramsey  v.  Coolbaugh,  13 
Iowa  164.  When  only  one  of  several  defend- 
ants has  been  served,  the  bond  need  not  be 
conditioned  for  the  appearance  of  any  de- 
fendant, except  the  one  served.  Vandevoort 
V.  Palmer,  4  Duer  (N.  Y.)  677.  A  bond  is 
not  fatally  defectiA^e  because  it  provides  for 
the  entry  of  defendant's  appearance  in  the 
"  district  court "  of  the  United  States 
(Hayes  v.  Todd,  34  Fla.  233,  15  So.  752), 
where  it  provides  for  the  filing  of  the  tran- 
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script  in  the  circuit  court  of  the  United 
States  for  the  wrong  division  of  the  same 
(Hodge  V.  Chicago,  etc.,  R.  Co.,  121  Fed.  48, 
57  C.  C.  A.  388),  nor  where,  after  naming 
the  proper  circuit  court  of  the  United  States, 
it  is  conditioned  that  the  petitioner  "  shall 
enter  in  such  Circuit  Court,  on  the  first  day 
of  its  session  next  after  the  granting  of  such 
petition,  a  copy  of  the  record "  ( Ellis  v. 
Atlantic,  etc.,  R.  Co.,  134  Mass.  338).  It 
is  the  proper  practice  to  insert  in  the  bond 
a  specified  sum  as  the  penalty  for  a  failure 
to  comply  with  the  condition.  Quarrier  v. 
Baltimore,  etc.,  R.  Co.,  20  W.  Va.  424; 
Groton  Bridge,  etc.,  Co.  v.  American  Bridge 
Co.,  137  Fed.  284;  Johnson  v.  F.  C.  Austin 
Mfg.  Co.,  76  Fed.  616;  Kentucky  v.  Louis- 
ville Bridge  Co.,  42  Fed.  241;  Foster  Fed. 
Pr.  (4th  ed.)  §  385c.  A  penalty  of  five  hun- 
dred doUars  is  sufficient,  when  defendant  has 
not  been  held  to  bail.  Croton  Bridge,  etc., 
Co.  V.  American  Bridge  Co.,  137  Fed.  284; 
Kentucky  v.  Louisville  Bridge  Co.,  42  Fed. 
241.  And  see  Blanchard  v.  Dwight,  12  Wend. 
(N.  Y.)  192.  Where  the  amount  of  the 
penalty  is  left  in  blank,  the  bond  is  in- 
sufficient. Austin  V.  Gagan,  39  Fed,  626, 
5  L.  R.  A.  476;  Burdick  v.  Hale,  4  Fed.  Cas. 
No.  2,147,  7  Biss.  96.  An  omission  of  any 
penalty  from  the  bond  is  not  a  ground  for 
remand  (Johnson  v.  F.  C.  Austin  Mfg.  Co., 
76  Fed.  616),  but  the  state  court  may  for  - 
this  reason  refuse  its  approval  of  the  bond  ' 
(Quarrier  v.  Baltimore,  etc.,  R.  Co.,  20  W. 
"Va.  424 ) .  The  bond  must  be  conditioned  that 
the  petitioning  party  will  take  the  necessary 
steps  to  efi"ect  the  removal;  and  a  bond  con- 
ditioned that  one  not  a  party  to  the  suit 
will  perform  the  required  acts  is  insufficient. 
Clippinger  v.  Missouri  Valley  L.  Ins.  Co., 
26  Ohio  St.  404.  The  obligee  should  be  plain- 
tiff and  not  the  people.  Grow  v.  Wiman,  3 
N.  Y.  St.  281.  Where  the  name  of  the  obligee 
is  misspelled  and  the  bond  contains  inter- 
lineations not  properly  authenticated,  the 
bond,  although  not  void,  is  properly  re- 
jected by  the  state  court.  Greacen  v.  Beam, 
15  N.  J.  L.  460.  The  bond  must  be  joint 
and  several  (Roberts  v.  Carrington,  2  Hall 
(N.  Y.)  694;  Hazard  v.  Durant,  9  R.  I.  602), 
but  it  need  not  be  executed  by  the  petitioner, 
provided  it  have  a  principal  and  a  sufficient 
surety  (People's  Bank  v.  iEtna  Ins.  Co.,  53 
Fed.  161;  Public  Grain,  etc.,  Exch.  v.  West- 
ern Union  Tel.  Co.,  16  Fed.  289,  11  Biss. 
568;  Stevens  v.  Richardson,  9  Fed.  191,  20 
Blatchf.  53.  Contra,  Rough  p.  Booth,  (Cal. 
1884)  3  Pac.  91;  Farmers'  L.  &  T.  Co.  V: 
Lake  St.  El.  R.  Co.,  173  HI.  439,  51  N.  E. 
55  [affirming  68  111.  App.  666]  ;  Weed  Sew- 
ing-Mach. Co.  V.  Smith,  71  111.  204).  A 
formal  defendant  who  is  a  nominal  party 
who  has  not  joined  in  the  petition  and  whose 
citizenship  does  not  affect  the  jurisdiction 
can  be  a  surety.  Steiner  v.  Mathewson,  77 
Ga.  657.  It  is  the  better  practice  to  have 
the  bond  sealed  by  the  principal  and  surety. 
Foster   Fed.   Pr.    (4th  ed.)    §   385c;  Speer 
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influence  is  the  same  as  that  in  ordinary  cases  of  removal  for  difference  of 
citizenship.'^^  ♦ 

b.  Approval  of  Bond.  It  is  the  regular  and  the  safer  practice  to  procure  the 
approval  of  the  bond  by  the  state  court. 

c.  Amendment  of  Bond.    Technical  defects  in  the  form  of  the  bond  may;  it 


Removal  Causes  119.  A  scrawl  seal  with- 
out wax,  or  an  impression  on  the  paper,  will 
be  sufficient  at  least  in  a  state,  by  the  law 
of  which  such  scrawl  or  impression  is  equiv- 
alent to  a  seal  (Loop  v.  Winters,  115  Fed. 
362;  U.  S.  r.  Stephenson,  27  Fed.  Cas.  No. 
16,38(3,  1  McLean  462),  and  when  the  state 
statute  makes  ^  bond  valid  without  a  seal 
(G.  V.  B.  Min.  Co.  v.  Hailey  First  Nat. 
Bank,  95  Fed.  23,  36  C.  C.  A.  633),  or  pro- 
vides that  an  omission  of  a  seal  shall  not 
affect  the  validity  of  any  document,  the  bond 
is  sufficient,  although  no  formal  seal  is  af- 
fixed to  the  same  (Loop  v.  Winters,  115  Fed. 
362 ) .  Where  the  state  statutes  so  provide 
the  initial  letters  "  L.  S."  or  the  word  "  Seal  " 
are  a  sufficient  substitute  for  the  affixture 
of  a  formal  seal.  G.  V.  B.  Min.  Co.  v. 
Hailey  First  Nat.  Bank,  95  Fed.  23,  36  C.  C. 
A.  633.  When  the  petitioner  is  named  as 
principal,  the  bond  may  be  executed  in  his 
name  by  his  attorney  at  law  (Dennis  v.  Al- 
achua County,  7  Fed.  Cas.  No.  3,791,  3  Woods 
683 ) ,  and  an  execution  of  the  same  by  him, 
witliout  his  client's  authority,  may  be  ratified 
by  the  client  at  any  time  iDefore  an  order 
for  a  remand  (Ashe  v.  Union  Cent.  L.  Ins. 
Co.,  115  Fed.  234).  Where  the  surety  is  a 
corporation,  an  affidavit  by  the  subscribing 
witness  that  he  saw  the  corporate  seal  affixed 
to  the  bond,  and  that  he  saw  the  signer  "  at- 
torney in  fact  of  said  "  corporation  sign  the 
same,  is  sufficient  proof  of  the  authority  of 
the  attorney,  although  no  copy  of  the  power 
of  attorney  is  annexed.  New  York  Mut.  L. 
Ins.  Co.  V.  Langley,  145  Fed.  415.  An  at- 
torney at  law  is  a  sufficient  surety,  if  he  is 
accepted  by  the  state  court,  although  a  rule 
of  the  practice  of  such  court  disqualifies  him. 
Probst  V.  Cowen,  91  Fed.  929.  It  is  the 
safer  practice  to  add  to  the  bond  an  affidavit 
of  a  surety  that  he  has  sufficient  property, 
subject  to  execution  in  the  district  and  over 
and  above  all  other  debts  and  liabilities,  to 
meet  the  penalty  of  the  bond.  Farmers'  L.  & 
T.  Co.  V.  Lake  St.  El.  R.  Co.,  173  111.  439, 
51  N.  E.  55  [affirming  68  111.  App.  666]; 
Cleveland,  etc.,  R.  Co.  v.  Monaghan,  140  111. 
474,.  30  N.  E.  869  [affirming  41  111.  App. 
498 J  ;  Weed  Sewing-Mach.  Co.  v.  Smith,  71 
111.  204;  Goddard  v.  Bosson,  21  Kan.  139. 
Wliere  a  removal  bond  was  signed  "  Willis 
C.  Bates  Company,  by  Willis  C.  Bates,  Treas- 
urer," but  it  did  not  appear  that  Willis  C. 
Bates  as  treasurer  had  any  authority  to 
execute  the  bond,  and  the  corporate  seal  was 
not  attached,  and  it  was  not  shown  that  the 
person  signing  the  bond  had  authority  to  at- 
tach the  seal,  the  bond  was  void.  Alexandria 
Nat.  Bank  v.  Willis  C.  Bates  Co.,  160  Fed. 
839,  87  C.  C.  A.  643. 

Waiver  of  objections. —  The  objection  that 
there  is  no  evidence  of  the  sufficiency  of  the 
sureties  is  waived  if  not  made  at  the  time 


when  the  bond  is  presented  to  the  state  court 
(Western  Union  Tel.  Co.  v.  Horack,  9  111. 
App.  309;  Terre  Haute,  etc.,  R.  Co.  v.  Abend, 
9  111.  App.  304;  Stone  v.  Sargent,  129  Mass. 
503;  Bates  v.  Baltimore,  etc.,  R.  Co.,  39  Ohio 
St.  157)  as  the  sureties  are  not  bound  to 
justify  until  a  rule  or  order  to  that  effect 
has  been  made  (Empire  Transp.  Co.  f.  Rich- 
ards, 88  111.  404 ) .  And  by  taking  subse- 
quent steps  in  the  case,  without  moving  to 
remand,  defects  in  the  form  of  the  bond 
(Grow  V.  Wiman,  3  N.  Y.  St.  281;  Hervey  v. 
Illinois  Midland  R.  Co.,  3  Fed.  707)  or  in 
the  sufficiency  of  the  sureties  (Probst  r. 
Cowen,  91  Fed.  929)  are  waived. 

70.  Baltimore,  etc.,  R.  Co.  v.  Bates,  119 
U.  S.  464,  7  S.  Ct.  285,  30  L.  ed.  436  [re- 
versing 39  Ohio  St.  157,  and  overruling  Gut- 
willig  r.  Zuberbier,  28  Fed.  721]. 

71.  Foster  Fed.  Pr.  (4th  ed.)  §  38oc, 
p.  1553. 

The  state  court  has  the  power  to  deter- 
mine whether  the  bond  is  sufficient  in  sub- 
stance and  form.  Mix  v.  Andes  Ins.  Co.,  74 
N.  Y.  53,  30  Am.  Rep.  260.  See  State  v. 
Woodson,  164  Mo.  440,  64  S.  W.  774;  Henen 
V.  Baltimore,  etc.,  R.  Co.,  17  W.  Va.  881.  Its 
rejection  cannot  be  arbitrary.  Taylor  v. 
Shew,  54  N.  Y.  75.  The  determination  of 
the  sufficiency  of  the  sureties  is  largely 
within  the  discretion  of  the  state  court,  to 
which  the  bond  is  presented.  Fitz  v.  Hay- 
den,  4  Mart.  N.  S.  (La.)  653;  Bell  v.  Lycom- 
ing Ins.  Co.,  3  Hun  (N.  Y.)  409,  6  Thomps. 
&  C.  54.  The  refusal  to  approve  the  bond, 
at  least  when  not  based  upon  the  insufficiency 
of  the  sureties,  may  be  reviewed  by  the  cir- 
cuit court  of  the  United  States,  when  a  mo- 
tion for  a  remand  is  made  (New  York  Mut. 
L.  Ins.  Co.  V.  Langley,  145  Fed.  415 ;  Groton 
Bridge,  etc.,  Co.  v.  Ajuerican  Bridge  Co.,  137 
Fed.  284;  Dennis  v.  Alachua  Countv,  7  Fed. 
Cas.  No.  3,791,  3  Woods  683;  Fiske^-.  Union 
Pac.  R.  Co.,  9  Fed.  Cas.  No.  4,827,  6  Blatchf. 
362),  or  by  the  supreme  court  of  the  United 
States,  upon  writ  of  error  to  the  final  judg- 
ment in  the  case  by  the  state  court  of  last 
resort  (Meyer  v.  Delaware  R.  Constr.  Co., 
100  U.  S.  457,  25  L.  ed.  593).  The  objection 
that  the  signatures  to  the  bond  were  not 
properly  acknowledged  or  proved,  if  not 
raised  in  the  state  court,  is  waived.  Cooke 
V.  Seligman,  7  Fed.  203,  17  Blatchf.  452. 

The  presence  of  defendant  in  court  at  the 
time  when  the  bond  is  presented  is  unneces- 
sary. Brown  v.  Crippin,  4  Hen.  &  M.  (Va.) 
173.  If  the  surety  is  present,  the  bond  itself 
need  not  be  presented  to  the  state  court,  but 
may  be  filed  after  his  acceptance.  Tunstall 
V.  Madison  Parish,  30  La.  Ann.  471. 

Where  the  state  court  had  denied  and  re- 
fused the  petition  without  assigning  any  rea- 
son for  the  same,  the  federal  court  refused 
to  remand  the  cause  because  tlicre  was  no 
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is  very  generally  held,  be  cured  by  amendment,  after  the  time  for  a  removal  has 
expired. 

d.  Liability  on  Bond.  The  damages  for  which  the  sureties  are  liable  cannot 
exceed  the  costs  awarded  upon  the  remand.'^ 

B.  Removal  For  Prejudice  or  Local  Influence  —  1.  In  General.  The 

practice  on  the  removal  of  cases  for  prejudice  or  local  influence  is  prescribed  by 
the  Judiciary  Act  of  1887,  as  amended  ui  1888,  as  follows:  "Where  a  suit  is  now 
pending, '^^  or  may  bo  hereafter  brought,  in  any  State  court,  in  which  there  is  a  con- 
troversy between  a  citizen  of  the  State  in  which  the  suit  is  brought  and  a  citizen 
of  another  State,  any  defendant,  being  such  citizen  of  another  State,  may  remove 
such  suit  into  the  circuit  court  of  the  United  States  for  the  proper  district,  at  any 
time  before  the  trial  thereof,  when  it  shall  be  made  to  appear  to  said  circuit  court 
that  from  prejudice  or  local  influence  he  will  not  be  able  to  obtain  justice  in  such 
State  court,  or  in  any  other  State  court  to  which  the  said  defendant  may,  under 
the  laws  of  the  State,  have  the  right,  on  account  of  such  prejudice  or  local  influence, 
to  remove  said  cause;  Provided,  that  if  it  further  appear  that  said  suit  can  be 
fully  and  justly  determined  as  to  the  other  defendants  in  the  State  court,  with- 
out being  affected  by  such  prejudice  or  local  influence,  and  that  no  party  to  the 
suit  will  be  prejudiced  by  a  separation  of  the  parties,  said  circuit  court  may  direct 
the  suit  to  be  remanded,  so  far  as  relates  to  such  other  defendants,  to  the  State 


sufficient  surety  to  the  bond,  when  the  prin- 
cipals were  amply  responsible.  Chambers  v. 
McDougal,  42  Fed.  694. 

72.  Loop  V.  Winters,  115  Fed.  362;  Over- 
man Wheel  Co.  v.  Pope  Mfg.  Co.,  46  Fed. 
577;  Harris  v.  Delaware,  etc.,  R.  Co.,  18  Fed. 
833;  Deford  v.  Mehaffy,  13  Fed.  481;  Beede 
V.  Cheeney,  5  Fed.  388. 

Defects  amendable. —  The  omission  of  a 
seal  (Loop  v.  Winters,  115  Fed.  362;  Over- 
man Wheel  Co.  v.  Pope  Mfg.  Co.,  46  Fed. 
577),  a  mistake  in  the  name  of  the  obligee 
(Harris  v.  Delaware,  etc.,  P.  Co.,  18  Fed. 
833 ) ,  and  an  omission  of  a  penal  clause 
(Johnson  v.  F.  C.  Austin  Mfg.  Co.,  76  Fed. 
616)  may  be  cured  by  amendment. 

Defects  not  amendable. —  Vi^iiere  there  is  a 
penal  clause,  an  omission  of  the  amount  of 
the  penalty  (Austin  v.  Gagan,  39  Fed.  626, 
5  L.  P.  A.  476 ;  Burdick  i'.  Hale,  4  Fed.  Cas. 
No.  2,147,  7  Biss.  96),  or  an  omission  of  a 
provision  for  the  payment  of  costs  in  case 
of  a  remand  (Webber  v.  Bishop,  13  Fed.  49; 
Torrey  v.  Grant  Locomotive  Works,  24  Fed. 
Cas.  No.  14,105,  14  Blatchf.  269.  Contra, 
Deford  v.  Mehalfy,  13  Fed.  481)  cannot  be 
cured  by  amendment. 

The  court  need  not  postpone  the  trial  in 
order  to  allow  a  party  time  to  amend  hia 
bond.    Harrold  v.  Arrington,  64  Tex.  233. 

The  state  court  cannot  reject  a  bond  be- 
cause of  a  technical  objection,  without  af- 
fording the  applicant  an  opportunity  to  cor- 
rect the  error.  Tavlor  v.  Shew,  54  N.  Y.  75; 
Grow  V.  Wiman,  3*^  N.  Y.  St.  281. 

73.  Hale  v.  Fallon,  4  N.  J.  L.  J.  308. 
Time  of  suit. —  No  suit  can  be  brought 

upon  the  same,  until  after  the  cause  has 
been  remanded.  A  dismissal  of  the  case  that 
has  been  removed  upon  a  failure  of  defend- 
ant to  appear  and  put  in  special  bail  will 
prevent  a  suit  against  the  surety.  Welch  v. 
Thorn,  16  La.  188. 
Necessity  of  suit. —  In  the  absence  of  any 
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stipulation  in  the  removal  bond  that  judg- 
ment may  be  entered  upon  the  same  in  case 
of  a  breach,  without  the  necessity  of  any 
new  action  on  the  bond,  no  such  judgment 
can  be  entered,  and  the  surety  is  not  liable 
until  after  judgment  in  an  independent  ac- 
tion. Colburn  v.  Hill,  103  Fed.  340,  43 
C.  C.  A.  253.  But  the  circuit  court  of  the 
United  States,  upon  a  remand,  has  juris- 
diction to  enter  judgment  for  costs,  includ- 
ing the  attorney's  docket  fee  against  plain- 
tiff. Pellett  V.  Great  Northern  P.  Co.,  105 
Fed.  194. 

The  penal  sum  named  in  the  bond  is  a 

penalty,  and  not  liquidated  damages.  Henry 
V.  Louisville,  etc.,  P.  Co.,  &1  Ala.  585,  8 
So.  343. 

74.  The  clause  divesting  the  court  of  juris- 
diction over  pending  causes  was  held  to  be 
constitutional,  although  the  removing  party, 
after  the  removal  and  before  the  approval 
of  the  Judiciary  Act  of  1887,  had  expended 
a  considerable  sum  of  money  in  taking  tes- 
timony in  the  circuit  court  of  the  United 
States,  which  was  not  admissible  in  the 
state  court,  to  which  the  case  was  remanded. 
Birdseye  v.  Shaeffer,  37  Fed.  821. 

75.  Right  of  plaintiff  to  remove.— A  plain- 
tiff cannot  remove  a  case  for  prejudice  or 
local  influence  (Campbell  v.  Collins,  62  Fed. 
849)  except  perhaps  when  a  counter-claim 
has  been  pleaded  by  defendant;  in  which 
case,  when  plaintiff  was  a  citizen  of  another 
state  and  such  defendant  a  citizen  of  the 
state  where  the  suit  was  brought,  it  was 
held  that  the  former  might  remove  the  same 
(Walcott  V.  Watson,  46  Fed.  529;  Carson, 
etc..  Lumber  Co.  v.  Holtzclaw,  39  Fed.  578. 
But  see  supra,  IX,  B,  2,  a). 

Upon  a  taxpayer's  appeal  from  the  de- 
cision of  a  board,  allowing  a  claim  against 
a  county,  the  claimant  was  consideTed  to  be 
a  plaintiff,  and  was  consequently  denied  the 
right  of  removal.    Kirby  v.  Chicago,  etc.,  R. 
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court,  to  be  proceeded  with  therein.  At  any  time  before  the  trial  of  any  suit 
which  is  now  pending  in  any  circuit  court,  or  may  hereafter  be  entered  therein, 
and  which  has  been  removed  to  said  court  from  a  State  court  on  the  affidavit 
of  any  party  plaintiff,  that  he  had  reason  to  believe  and  did  believe  that,  from 
prejudice  or  local  influence,  he  was  unable  to  obtain  justice  in  said  State  court, 
the  circuit  court  shall,  on  apphcation  of  the  other  party,  examine  into  the  truth 
of  said  affidavit  and  the  grounds  thereof,  and,  unless  it  shall  appear  to  the  satis- 
faction of  said  court  that  said  party  will  not  be  able  to  obtain  justice  in  such  State 
court,  it  shall  cause  the  same  to  be  remanded  thereto. ^®  A  suit  to  which  an 
ahen  or  a  citizen  of  a  territory  or  of  the  District  of  Columbia  is  a  party  cannot 
be  thus  removed. 

2.  What  Is  Prejudice  or  Local  Influence.  '^The  prejudice  or  local  influence 
which  the  law  meant  to  make  the  grounds  of  removal  may  relate  to  the  person 
of  the  litigant  or  the  subject-matter  of  the  litigation;  but  in  either  case  there  must 
exist  improper  bias,  partiality,  unreasonable  predilection,  or  hostility  in  the 
local  community  or  courts,  which  will  work  injustice,  or  prevent  the  party  seek- 
ing a  removal  from  obtaining  justice."       It  is  not  necessary,  that  the  federal  court 


Co.,  106  Fed.  5'51;  Tullock  v.  Webster 
County,  40  Fed.  706. 

76.  18  U.  S.  St.  at  L.  470,  c.  137,  §  2, 
as  amended  by  24  U.  S.  St.  at  L.  552,  25 
U.  S.  St.  at  L.  434  [U.  S.  Comp.  St.  (1901) 
p.  509]. 

These  acts  have  repealed  U.  S.  Rev.  St. 

(1878)  §  639,  as  appears  from  quite  a  num- 
"ber  of  authorities.  Hanrick  v.  Hanrick,  153 
U.  S.  192,  14  S.  Ct.  835,  38  L.  ed.  685;  Fisk 
V.  Henarie,  142  U.  S.  459,  12  S.  Ct.  207,  35 
L.  ed.  1080;  Ex  p.  Pennsylvania  Co.,  137 
IT.  S.  451,  11  S.  Ct.  141,  34  L.  ed.  738.  See 
Foster  Fed.  Judiciary  Acts,  pp.  35,  56-58; 
Foster  Fed.  Pr.  (4th  ed.)  §  386. 

Any  one  of  several  defendants  who  is  a 
citizen  and  resident  of  another  state  may 
remove  the  case  for  prejudice  or  local  in- 
fluence (Cochran  v.  Montgomery  County,  199 
U.  S.  260,  26  S.  Ct.  58,  50  L.  ed.  182; 
Parker  v.  Vanderbilt,  136  Fed.  246),  but 
only  when  all  the  parties  on  his  side  of  tho 
controversy  are  citizens  of  a  different  state 
from  that  of  all  plaintiffs  (Cochrane  v. 
Montgomerv  County,  199  U.  S.  260,  26  S.  Ct. 
58,  50  L.  ed.  182  [reversing  116  Fed.  985]  ; 
Weldon  v.  Fritzlen,  128  Fed.  608  [reversed 
in  13>5  Fed.  650,  68  C.  C.  A.  288];  Camp- 
bell V.  Milliken,  119  Fed.  982;  Terre  Haute 
V.  Evansville,  etc.,  R.  Co.,  106  Fed.  545; 
Adelbert  College  v.  Toledo,  etc.,  R.  Co.,  47 
Fed.  836;  Wilder  V.  Virginia,  etc..  Steel,  etc., 
Co.,  46  Fed.  676;  Anderson  v.  Bowers,  43 
Fed.  321.  But  see  Parker  v.  Vanderbilt,  136 
Fed.  246),  and  when  all  the  plaintiffs  are 
citizens  of  the  state  w^here  the  suit  is 
brought  (Gann  V.  Northeastern  R.  Co.,  57 
Fed.  417;  Adelbert  College  v.  Toledo,  etc., 
R.  Co.,  47  Fed.  836;  Niblock  v.  Alexander, 
44  Fed.  306;  Rike  v.  Floyd,  42  Fed.  247; 
Thouron  v.  East  Tennessee,  etc.,  R.  Co.,  38 
Fed.  673).  A  defendant  who  is  a  citizen  of 
another  state  cannot  remove  a  cause  because 
of  prejudice  or  local  influence,  in  favor  of 
other  defendants,  citizens  of  the  state  where 
the  suit  is  brought,  with  whom  he  has  a 
controversy,  when  he  and  some  of  plaintiffs 
are  citizens  of  the  same  state.  Hanrick  v. 


Hanrick,  153  U.  S.  192,  14  S.  Ct.  835,  38 
L.  ed.  685. 

An  intervener  may  remove  a  case  upon 
this  ground,  under  proper  circumstances 
{In  re  Iowa,  etc.,  Constr.  Co.,  10  Fed.  301, 
3  McCrary  310),  but  not  unless  all  the  par- 
ties on  his  side  of  the  controversy  are  citi- 
zens of  a  different  state  from  all  those  upon 
the  other  (Martin  v.  C!oons,  24  La.  Ann. 
169;  Adelbert  College  V.  Toledo,  etc.,  R.  Co., 
47  Fed.  836). 

Suits  by  assignees. —  It  is  doubtful 
whether  the  restriction  as  to  suits  by  as- 
signees applies  to  removals  for  prejudice  or 
local  influence.  Barclay  v.  Levee  Com'rs,  2 
Fed.  Cas.  No.  977,  1  Woods  254.  See  Claflin 
V.  Commonwealth  Ins.  Co.,  110  U.  S.  81,  3 
count  of  prejudice  or  local  influence.  Ex  p. 
Pennsylvahia  Co.,  137  U.  S.  451,  11  S.  Ct. 
141,  34  L.  ed.  738. 

Amount  in  controversy. — ^A  case  in  which 
the  value  of  the  matter  in  dispute,  exclusive 
of  interest  and  costs,  does  not  exceed  two 
thousand  dollars,  cannot  be  removed  on  ac- 
count of  prejudice  or  local  influence.  Ex  p. 
Pennsylvania  Co.,  137  U.  S.  451,  11  S.  Ct. 
141,  34  L.  ed.  738. 

The  difference  of  citizenship  must  have 
existed  at  the  time  of  the  commencement  of 
the  suit  as  well  as  when  the  petition  is  filed. 
Martin  f.  Coons,  24  La.  Ann.  169;  Young 
V.  Ewart,  132  U.  S.  2'67,  10  S.  Ct.  75,  33 
L.  ed.  352;  Schnadig  v.  Flescher,  29  Fed. 
465;  Frelinghuysen  v.  Baldwin,  19  Fed.  49; 
Miller  v.  Chicago,  etc.,  R.  Co.,  17  Fed.  07, 
3  McCrary  460;  Goodnow  V.  Grayson,  15  Fed. 
1,  5  McCrary  16. 

77.  Dahlonei?a  Co.  r.  Frank  W.  Hall  IVIer- 
chandise  Co.,  88  Ga.  339,  14  S.  E.  473 ;  Grand 
Trunk  R.  Co.  v.  Twitchell,  59  Fed.  727,  8 
C.  C.  A.  237;  Cohn  v.  Louisville,  etc.,  R.  Co., 
39  Fed.  227. 

78.  Dahlonejra  Co.  r.  Frank  W.  Hall  ^ler- 
chandise  Co.,  88  Ga.  339.  14  S.  E.  473. 

79.  Per  Jackson,  J.,  in  Adelbert  College 
V.  Toledo,  etc.,  R.  Co.,  47  Fed.  836,  844. 
where  it  was  further  said :  "  The  terra  *  local 
influence,'  if  not  synonymous  with  '  prejudice,* 
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should  be  satisfied  from  the  evidence  presented,  that  the  judge  of  the  court  in. 
which  the  case  was  begun;  and  all  the  other  judges  of  the  state  courts,  who  can  be 
called  to  hear  and  decide  the  case,  are  so  far  affected  by  prejudice  and  local  influence^ 
as  to  be  incapable  of  rendering  a  fair  decision. Where  defendant  has  the  right, 
to  move  for  a  change  of  venue,  and  it  does  not  appear  that  the  same  prejudice- 
or  local  influence  exists  in  the  counties  to  which  the  change  can  be  made,^^  or 
that  the  motion  for  such  change  will  be  denied,  it  seems  that  there  can  be  no 
removal. 

3.  Time  of  Removal.  The  removal  may  be  had  at  any  time  before  the  trial  of 
the  suit  in  the  state  court. 

4.  Presentation  and  Filing  of  Petition.    The  petition  and  other  motion 


manifestly  refers  to  an  improper  influence 
exerted  by  or  existing  in  favor  of  one  side, 
or  against  the  other,  which  will  prevent  the 
latter  from  obtaining  justice  in  the  state 
courts."  See  also  Montgomery  County  v. 
Cochran,  116  Fed.  985;  Neale  v.  Foster,  31 
Fed.  53,  12  Sawy.  424. 

Illustrations. —  The  fact  that  the  decisions 
of  the  state  courts  upon  the  question  in 
controversy  differ  from  those  of  the  federal 
courts  does  not  constitute  prejudice  or  local 
influence.  In  re  Breckinridge,  31  Nebr.  489, 
48  N.  W.  142;  Adelbert  College  v.  Toledo, 
etc.,  R.  Co.,  47  Fed.  836.  But  the  fact  that 
the  grand  jury  of  a  county  recommended  that 
one  of  defendants  make  no  opposition  to  the 
suit  is  strong  evidence  of  local  prejudice. 
Montgomery  County  v.  Cochran,  116  Fed.  985 
[reversed  on  another  point  in  199  U.  S.  260, 
26  S.  Ct.  58,  50  L.  ed.  182].  Proceedings  at 
a  public  meeting  of  citizens  of  the  commu- 
nity, where  defendant  was  denounced,  and  its 
attorney  interrupted  and  shouted  down  and 
a  message  of  the  mayor,  in  which  he  criticized 
defendant,  are  also  evidence  of  prejudice 
and  local  influence.  Detroit  v.  Detroit  City 
R.  Co.,  54  Fed.  1.  Evidence  that  defendant 
had  no  acquaintence  in  the  county  in  which 
the  state  court  would  be  held,  that  plain- 
tifi"  was  well  known  there  as  a  lawyer  and  a 
politician,  having  lived  and  practised  law 
at  the  county-seat  for  many  years,  and  hav- 
ing been  a  candidate  for  the  office  of  state 
attorney-general,  was  held  to  be  insufficient. 
Schwenk  v.  Strang,  59  Fed.  209,  8  C.  C.  A. 
92;  Amy  v.  Manning,  38  Fed.  536,  868;  Den- 
nison  v.  Brown,  38  Fed.  535;  Short  v.  Chi- 
cago, etc.,  R.  Co.,  33  Fed.  114.  In  a  suit 
by  a  foreign  corporation,  evidence  that  de- 
fendant, who  is  a  resident  of  the  county,  had 
a  large  and  influential  business  acquaintance 
in  that  and  the  adjoining  counties,  and  that 
such  county  and  the  adjoining  counties  had 
had  more  or  less  litigation  in  their  corporate 
capacities,  which  had  excited  a  prejudice 
against  non-resident  foreign  corporations, 
was  held  to  be  insufficient.  Carson,  etc., 
Lumber  Co.  v.  Holtzclaw,  39  Fed.  885.  Evi- 
dence that  the  county  newspapers  had  de- 
nounced defendant  for  alleged  fraudulent 
transactions,  and  that  the  judge  of  the  court 
of  common  pleas,  when  a  motion  was  heard 
for  the  appointment  of  a  receiver  of  defend- 
ant, had  said,  "  We  will  see  to  it  that  they 
are  not  allowed  to  carry  this  property  out 
of  the  county,"  was  held  to  be  insufficient. 
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Turnbull  Wagon  Co.  v.  Linthicum  Carriage 
Co.,  80  Fed.  4.  The  decisions  of  the  state 
courts  refusing  to  allow  attorney's  fees  to 
plaintiff,  in  an  action  upon  a  mortgage  or 
promissory  note,  which  provided  for  such  an 
allowance,  does  not  constitute  prejudice  or- 
local  influence.  In  re  Breckenridge,  31  Nebr. 
489,  48  N.  W.  142.  For  other  illustrations 
see  the  following  cases:  Tacoma  v.  Wright, 
84  Fed.  836;  Herndon  v.  Southern  R.  Co., 
76  Fed.  398;  Hall  v.  Chattanooga  Agricul- 
tural Works,  48  Fed.  599;  Smith  v.  Crosby- 
Lumber  Co.,  46  Fed.  819  [affirmed  in  51  Fed. 
63,  2  C.  C.  A.  97]. 

The  existence  of  the  right  of  appeal  upon, 
the  facts  to  an  unprejudiced  state  court  of 
review  is  no  objection  to  the  removal.  De- 
troit V.  Detroit  City  R.  Co.,  54  Fed.  1. 

The  waiver  of  a  jury  trial,  and  the  fact 
that  the  case  will  be  tried  before  a  judge- 
alone,  does  not  prevent  a  removal.  Montgom- 
ery County  V.  Cochran,  116  Fed.  985  [re- 
versed on  anotlier  point  in  199  U.  S.  260, 
26  S.  Ct.  58,  50  L.  ed.  182].  Nor  does  the- 
fact  that  the  federal  judge  who  will  try  the 
cause  is  a  member  of  the  community  where 
the  prejudice  or  local  influence  exists.  Mont- 
gomery County  V.  Cochran,  116  Fed.  985  [re- 
versed on  another  point  in  199  U.  S.  260, 
26  S.  Ct.  58,  50  L.  ed.  182].  See  also  De- 
troit V.  Detroit  City  R.  Co.,  54  Fed.  1. 

80.  Tacoma  v.  Wright,  84  Fed.  836.  See 
also  Walcott  v.  Watson,  46  Fed.  529;  Cooper 
V.  Richmond,  etc.,  R.  Co.,  42  Fed.  697,  8 
L.  R.  A.  366;  Whelan  v.  New  York,  etc.,  R. 
Co.,  35  Fed.  849,  1  L.  R.  A.  65. 

81.  Walcott  V.  Watson,  46  Fed.  529.  But 
see  Detroit  v.  Detroit  City  R.  Co.,  54  Fed.  1. 

Where  the  judge  who  would  regularly  sit 
in  the  counties  where  the  prejudice  and  local 
influence  were  shown  to  exist  was  authorized, 
to  hold  court  in  any  county  of  the  state,  and 
might  have  presided  at  the  trial  in  any 
county  to  which  the  venue  could  be  changed,, 
it  was  held  that  the  case  could  be  removed 
to  the  circuit  court  of  the  United  States.. 
Walcott  V.  Watson,  46  Fed.  529. 

82.  Smith  v.  Crosby  Lumber  Co.,  46  Fed. 
819  [affirmed  in  51  Fed.  63,  2  C.  C.  A.  97]. 

83.  New  London  Water  Com'rs  v.  Robbins,, 
125  Fed.  656;  Rike  v.  Floyd,  42  Fed.  247; 
Robison  v.  Hardy,  38  Fed.  49;  Southworth. 
V.  Reid,  36  Fed.  451. 

84.  25  U.  S.  St.  at  L.  434,  c.  866,  §  2; 
[U.  S.  Comp.  St.,  (1901)  p.  509].  See  also 
supra,  VIII,  C. 
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papers  must  be  presented  to  the  federal  court  and  filed  in  the  clerk's  office  of  the 
same.^^ 

5.  Petition  and  Affidavit.  The  motion  papers  must  contain  in  a  verified 
petition  or  an  affidavit,  a  statement  of  the  facts  which  show  that  the  prejudice 
or  local  influence  exists.    A  statement  in  the  language  of  the  statute  is  insufficient.^^ 

6.  Notice  of  Application.  Notice  of  the  application  should  be  given  to 
plaintiff. 


85.  Rome,  etc.,  Constr.  Co.  v.  Smith,  84 
Ga.  238,  10  S.  E.  728;  Mason  v.  Interstate 
Consol.  St.  R.  Co.3  170  Mass.  382,  49  N.  E. 
645 ;  Williams  v.  Southern  Bell  Tel.,  etc.,  Co., 
116  N.  C.  558,  21  S.  E.  298;  Baird  v.  Rich- 
mond, etc.,  R.  Co.,  113  N.  C.  603,  18  S.  E. 
698 ;  Blackwcll  v.  Lynchburg,  etc.,  R.  Co., 
107  N.  C.  217,  12  S.  E.  133;  Bellaire  v.  Balti- 
more, etc.,  R.  Co.,  146  U.  S.  117,  13  S.  Ct. 
16,  36  L.  ed.  910;  Bonner  v.  Meikle,  77  Fed. 
485;  Kaitel  v.  Wylie,  38  Fed.  865;  Malone 
V.  Richmond,  etc.,  R.  Co.,  35  Fed.  625.  But 
see  Short  v.  Chicago,  etc.,  R.  Co.,  33  Fed. 
114,  34  Fed.  225,  holding  that  the  affidavit 
may  be  filed  in  the  state  court  and  a  certified 
copy  in  the  circuit  court  of  the  United  States. 

It  is  the  better  practice  also  to  file  a  certi- 
fied copy  of  the  same  in  the  office  of  the  clerk 
of  the  state  court.  Baird  v.  Richmond,  etc., 
R.  Co.,  113  N.  C.  603,  18  S.  E.  698;  Short 
V.  Chicago,  etc.,  R.  Co.,  33  Fed.  114. 

86.  Ex  p.  Pennsylvania  Co.,  137  U.  S.  451, 
11  S.  Ct.  141,  34  L.  ed.  738;  Collins  v. 
Campbell,  62  Fed.  850;  Schwenk  v.  Strang, 
59  Fed.  209,  8  C.  C.  A.  92;  Hall  V.  Chat- 
tanooga Agricultural  Works,  48  Fed.  599; 
Minnick  V.  Union  Ins.  Co.,  40  Fed.  369; 
Hakes  v.  Burns,  40  Fed.  33;  Goldworthy  v. 
Chicago,  etc.,  R.  Co.,  38  Fed.  769;  Amy  v. 
Manning,  38  Fed.  536,  38  Fed.  868;  Malone 
V.  Richmond,  etc.,  R.  Co.,  35  Fed.  625;  Short 
V.  Chicago,  etc.,  R.  Co.,  33  Fed.  114,  34  Fed. 
225. 

Form  of  petition  and  affidavit  is  set  out 

in  Montgomery  County  v.  Cochran,  116  Fed. 
985,  986. 

Sufficiency  of  petition  and  affidavit. —  The 

petition  may  be  verified  by  an  agent  of  the 
petitioner.  The  petitioner's  own  affidavit  is 
not  required  when  the  facts  are  proved  by 
the  affidavits  of  parties  who  state  that  they 
have  personal  knowledge  of  the  same  (Parker 
Vanderbilt,  136  Fed.  246;  Bonner  i'.  Meikle, 
77  Fed.  485;  Dennis  v.  Alachua  County,  7 
Fed.  Cas.  No.  3,791,  3  Woods  683),  al- 
though one  contained  the  additional  averment 
"  that  affiant  knows  the  facts  of  such  preju- 
dice and  local  influence,  and  makes  this  af- 
fidavit from  such  knowledge  (Niblock  v.  Alex- 
ander, 44  Fed.  306).  "  The  amount  and  man- 
ner of  proof  required  in  each  case  must  be 
left  to  the  discretion  of  the  court  itself." 
Ex  p.  Pennsylvania  Co.,  137  U.  S.  451,  457, 
11  S.  Ct.  141,  34  L.  ed.  738.  Affidavits  con- 
taining nothing  but  general  allegations  in 
the  language  of  the  statute  are  insufficient. 
Schwenk  v.  Strang,  59  Fed.  209,  8  C.  C.  A. 
92;  Niblock  v.  Alexander,  44  Fed.  306;  Amy 
V.  Manning,  38  Fed.  536,  38  Fed.  868 ;  Malone 
V.  Richmond,  etc.,  R.  Co.,  35  Fed.  625; 
Short  V.  Chicago,  etc.,  R.  Co.,  33  Fed.  114. 
[82J 


See  Ex  p.  Pennsylvania  Co.,  137  U.  S.  451> 
11  S.  Ct.  141,  34  L.  ed.  738;  Collins  v. 
Campbell,  62  Fed.  850.  Contra,  Adelbert  Col- 
lege V.  Toledo,  etc.,  R.  Co.,  47  Fed.  836; 
Cooper  V.  Richmond,  etc.,  R.  Co.,  42  Fed. 
697,  8  L.  R.  A.  366.  An  affidavit  was  held 
to  be  sufficient,  which  averred  the  prejudice 
and  local  intiuence  positively,  and  then 
alleged,  upon  information  and  belief,  the 
facts  which  were  evidence  of  the  same. 
Detroit  v.  Detroit  City  R.  Co.,  54  Fed... 
1.  The  affidavit  should  show  that  the 
same  prejudice  or  local  influence  exists  in 
all  the  counties  in  the  state  to  which  the 
venue  could  be  changed.  Parker  v.  Vander- 
bilt,  136  Fed.  246;  New  London  Water 
Com'rs  V.  Robbins,  125  Fed.  656;  Robison  v. 
Hardy,  38  Fed.  49 ;  Southworth  v.  Reid,  36 
Fed.  451.  The  papers  should  show  that  the 
necessary  difference  of  citizenship  existed  at 
the  time  when  the  suit  was  begun  (Martin 
V.  Coons,  24  La.  Ann.  169;  Young  v.  Ewart, 
132  U.  S.  267,  10  S.  Ct.  75,  33  L.  ed.  352; 
Adelbert  College  v.  Toledo,  etc.,  R.  Co.,  47 
Fed.  836;  Schnadig  v.  Flescher,  29  Fed.  465; 
Frelinghuysen  v.  Baldwin,  19  Fed.  49;  Miller 
V.  Chicago,  etc.,  R.  Co.,  17  Fed.  97,  3  Mc- 
Crary  460),  and  also  at  the  time  when  the- 
application  is  made  (Cochran  v.  Montgomery- 
County,  199  U.  S.  260,  273  [reversing  116. 
Fed.  985]  :  Weldon  v.  Fritzlen,  128  Fed.  608 
[reversed  in  135  Fed.  650,  68  C.  C.  A.  288]  ; 
Campbell  v.  Milliken,  119  Fed.  982;  Terre- 
Haute  V.  Evansville,  etc.,  R.  Co.,  106  Fed. 
545;  Wilder  v.  Virginia,  etc..  Steel,  etc.,  Co., 
46  Fed.  676;  Anderson  v.  Bowers,  43  Fed.. 
321;  Rike  v.  Floyd,  42  Fed.  247).  Under 
the  Revised  Statutes  an  affidavit,  sworn  to 
before  a  suit  was  brought,  which  correctly 
described  the  same  by  its  title  and  by  the 
number  subsequently  given  to  the  same,  was 
held  to  be  sufficient.  Canal,  etc.,  Sts.  R.  Co.  v.. 
Hart,  114  U.  S.  654,  5  S.  Ct.  1127,  29 
L.  ed.  226.  If  made  without  the  state,  it 
is  the  proper  practice  to  have  the  proof  of 
the  authority  of  the  officer  taking  the  same 
authenticated  in  the  manner  that  is  required 
by  the  state  statutes.  Bowen  v.  Chase.  3 
Fed.  Cas.  No.  1,720,  7  Blatchf.  255.  If  made 
within  the  state  it  has  been  held  that  the 
state  statute  concerning  the  form  of  the 
certificate  to  the  jurat  by  the  officer  must 
be  followed.  Sutherland  v.  Jersey  City,  etc., 
R.  Co.,  22  Fed.  356. 

When  the  date  of  the  affidavit  was  more 
than  a  year  prior  to  its  presentation  to  the 
court,  it  was  held  that  it  would  not  be  pre- 
sumed that  the  local  prejudice  still  existed. 
Metropolitan  L.  Ins.  Co,  f.  Ethier,  44  Mich. 
144,  6  N.  W.  201. 

87.  Bonner  v.  Meikle,  77  Fed.  485;  Hern- 
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7,  Hearin<j  and  Rehearing.  It  is  the  usual  and  the  better  practice  to  allow 
a  hearing  to  both  sides,  upon  the  apphcation  for  the  removal  for  prejudice  or 
local  influence. When  the  original  application  was  ex  'parte,  the  court  may,  in  its 
discretion,  allow  a  rehearing  on  affidavits  by  plaintiff.  Ordinarily,  however,  a 
rehearing  will  be  refused  "unless  it  is  clearly  made  to  appear  that  the  court 
has  been  imposed  upon  or  misled." 

8.  Order  Upon  Removal  For  Prejudice  or  Local  Influence.  An  order  of  the 
federal  court,  granting  or  denying  the  apphcation,  must  be  obtained  and  filed  in 
the  state  court. The  state  court  does  not  lose  jurisdiction  until  this  is  done.^^ 

C.  Removal  of  Proceedings  Against  Revenue  Officers  and  Persons 
Having  Defenses  Under  the  Revenue  Laws.    The  practice  upon  the  removal 
of  suits  or  proceedings  against  revenue  officers  and  persons  having  defenses 
under  the  revenue  laws  is  thus  prescribed  by  the  Revised  Statutes,  as  amended: 
When  any  civil  suit  or  criminal  prosecution     is  commenced  in  any  court  of  a 


■don  V.  Southern  R.  Co.,  73  Fed.  307 ;  Schwenk 
!C.  Strang,  59  Fed.  209,  8  C.  C.  A.  92.  See 
also  Keeves  v.  Corning,  51  Fed.  774,  776, 
■where  it  was  said :  "  The  better,  as  well  as 
the  safer,  practice  would  ordinarily  be  for 
the  court  to  decline  to  hear  the  application 
until  proper  notice  of  the  hearing  had  been 
^iven."  And  see  Malone  v.  Richmond,  etc., 
R.  Co.,  35  Fed.  625,  629,  where  it  was  said: 

Although  such  investigation  or  examination 
is  not  required,  by  any  expressed  words  of 
the  statute,  to  be  had  upon  notice  to  the 
party  against  whom  the  removal  is  asked, 
such  notice  will  best  accomplish  the  object 
which  congress  had  in  view."  The  following 
eases  hold  that  notice  is  not  required.  Mont- 
gomery County  V.  Cochran,  116  Fed.  985 
[reversed  on  another  point  in  199  U.  S.  260, 
26  S.  Ct.  58,  50  L.  ed.  182]  ;  Crotts  v.  South- 
ern R.  Co.,  90  Fed.  1;  Reeves  v.  Corning,  51 
F'ed.  774;  Adelbert  College  v.  Toledo,  etc., 
R.  Co.,  47  Fed.  836;  Carpenter  v.  Chicago, 
«tc.,  R.  Co.,  47  Fed.  535 ;  Amy  v.  Manning, 
38  Fed.  868;  Whelan  v.  New  York,  etc.,  R. 
Co.,  35  Fed.  849,  1  L.  R.  A.  65. 

Where  a  notice  was  served  three  days  be- 
fore the  appointed  time  two  weeks  additional 
time  was  given  to  the  party  opposing  the 
removal.  Carson,  etc..  Lumber  Co.  v.  Holtz- 
claw,  39  Fed.  578. 

88.  Schwenk  v.  Strang,  59  Fed.  209,  8 
C.  C.  A.  92;  Reeves  v.  Corning,  51  Fed.  774. 

Controverting  afi&davits. —  The  court  may, 
in  its  discretion,  refuse  to  allow  the  affidavit 
of  defendant  to  be  controverted.  Reeves 
V.  Corning,  51  Fed.  774;  Adelbert  College  v. 
Toledo,  etc.,  R.  Co.,  47  Fed.  836;  Carpenter 
V.  Chicago,  etc.,  R.  Co.,  47  Fed.  535;  Brod- 
head  v.  Shoemaker,  44  Fed.  518,  11  L.  R.  A. 
567;  Cooper  v.  Richmond,  etc.,  R.  Co.,  42 
Fed.  697,  8  L.  R.  A.  366;  Huskins  v.  Cin- 
cinnati, etc.,  R.  Co.,  37  Fed.  504,  3  L.  R.  A. 
545;  Whelan  New  York,  etc.,  R.  Co.,  35 
Fed.  849,  1  L.  R.  A.  65.  Contra,  Ellison  v. 
Louisville,  etc.,  R.  Co.,  112  Fed.  805,  50 
C.  C.  A.  530;  Maher  Tower  Hotel  Co.,  94 
Fed.  225;  Schwenk  v,  Strang,  59  Fed.  209, 
8  C.  C.  A.  92. 

A  plea  in  abatement  is  not  indispensable 
to  raise  an  issue  upon  the  allegations  in  the 
petition.  Short  Chicago,  etc.,  R,  Co.,  34 
Fed.  225. 
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A  plea  to  the  petition,  which  simply  denies 
the  allegations  as  to  the  petitioner's  belief, 
but  not  the  allegations  as  to  the  existence  of 
prejudice  or  local  influence,  does  not  raise 
an  issue.  Taylor  County  Ct.  v.  Baltimore, 
etc.,  R.  Co.,  25  Fed.  161. 

89.  Reeves  v.  Corning,  51  Fed.  774;  Adel- 
bert College  V.  Toledo,  etc.,  R.  Co.,  47  Fed. 
836;  Carpenter  v.  Chicago,  etc.,  R.  Co.,  47 
Fed.  535.  Contra,  Ellison  v.  Louisville,  etc., 
R.  Co.,  112  Fed.  805,  50  C.  C.  A.  530; 
Short  V.  Chicago,  etc.,  R.  Co.,  34  Fed.  225. 

Leave  to  move  for  a  rehearing  must  be 
obtained,  even  though  the  first  application 
was  ex  parte.  Carpenter  v.  Chicago,  etc.,  R. 
Co.,  47. Fed.  535. 

90.  Reeves  v.  Corning,  51  Fed.  774. 

91.  Pennsylvania  Co.  v.  Bender,  148  U.  S. 
255,  13  S.  Ct.  591,  37  L.  ed.  441;  Tod  v. 
Cleveland,  etc.,  R.  Co.,  65  Fed.  145,  12 
C.  C.  A.  521. 

An  entry  of  a  finding  of  the  jurisdictional 
facts  in  the  record  or  docket  or  journal  of 
the  circuit  court  is  not  sufficient.  Pennsyl- 
vania Co.  V.  Bender,  148  U.  S.  255,  13  S.  Ct. 
591,  37  L.  ed.  441;  Tod  v.  Cleveland,  etc., 
R.  Co.,  65  Fed.  145,  12  C.  C.  A.  521. 

The  transcript,  including  a  copy  of  the 
order,  must  be  subsequently  filed  in  the  fed- 
eral court.  Pennsylvania  Co.  v.  Bender,  148 
Fed.  255,  13  S.  Ct.  591,  37  L.  ed.  441;  Tod  v. 
Cleveland,  etc.,  R.  Co.,  65  Fed.  145,  12  C.  C. 
A.  521. 

92.  Sparkman  v.  Supreme  Council  A.  L.  H., 
57  S.  C.  16,  35  S.  E.  391;  Pennsylvania  Co. 
V.  Bender,  148  U.  S.  255,  13  S.  Ct.  591,  37 
L.  ed.  441:  Tod  v.  Cleveland,  etc.,  R.  Co., 
65  Fed.  145,  12  C.  C.  A.  521. 

When  there  are  two  separable  contro- 
versies in  the  case,  the  circuit  court  may  re- 
mand to  the  state  court  such  one  of  them 
as  does  not  affect  defendant  who  procured 
the  removal.  Otherwise  the  whole  case  re- 
mains in  the  federal  court.  18  U.  S.  St.  at 
L.  470,  c.  137,  §  2,  as  amended  by  24  U.  S. 
St.  at  L.  552,  25  U.  S.  St.  at  L.  434  [U.  S. 
Comp.  St.  (1901)  p.  509].  See  Haire  v.  Rome 
R.  Co.,  57  Fed.  321;  Whelan  v.  New  York, 
etc.,  R.  Co.,  35  Fed.  849,  1  L.  R.  A.  65. 

93.  The  removal  may  be  had  when  the 
complaint  or  information  has  been  filed  with 
a  state  justice  of  the  peace  and  a  warrant 
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State  against  any  officer  appointed  under  or  acting  by  authority  of  any  revenue 
law  of  the  United  States  now  or  hereafter  enacted,  or  against  any  person  acting 
under  or  by  authority  of  any  such  officer,  on  account  of  any  act  done  under  color 
of  his  office  or  of  any  such  law,  or  on  account  of  any  right,  title,  or  authority 
claimed  by  such  officer  or  other  person  under  any  such  law;  or  is  commenced 
against  any  person  holding  property  or  estate  by  title  derived  from  any  such 
officer,  and  affects  the  validity  of  any  such  revenue  law,  the  said  suit  or  prosecu- 
tion may,  at  any  time  before  the  trial  or  final  hearing  thereof,  be  removed  for 
trial  into  the  circuit  court  next  to  be  holden  in  the  district  where  the  same  is 
pending,  upon  the  petition^^  of  such  defendant  to  said  circuit  court,  and  in  the 
following  manner:  Said  petition  shall  set  forth  the  nature  of  the  suit  or  prosecu- 
tion, and  be  verified  by  affidavit;  and,  together  with  a  certificate  signed  by  an 
attorney  or  counselor  at  law  of  some  court  of  record  of  the  State  where  such  suit 
or  prosecution  is  commenced,  or  of  the  United  States,  stating  that,  as  counsel  for 
the  petitioner,  he  has  examined  the  proceedings  against  him,  and  carefully  inquired 
into  all  the  matters  set  forth  in  the  petition,  and  that  he  believes  them  to  be  true, 
shall  be  presented  to  the  said  circuit  court,  if  in  session,  or  if  it  be  not,  to  the  clerk 
thereof  at  his  office,  and  shall  be  filed  in  said  office.  The  cause  shall  thereupon 
be  entered  on  the  docket  of  the  circuit  court,  and  shall  proceed  as  a  cause  originally 
commenced  in  that  court;  but  all  bail  and  other  security  given  upon  such  suit 
or  prosecution  shall  continue  in  hke  force  and  effect  as  if  the  same  had  proceeded 
to  final  judgment  and  execution  in  the  State  court.  When  the  suit  is  commenced 
in  the  State  court  by  summons,  subpoena,  petition,  or  another  process  except 
capias,  the  clerk  of  the  circuit  court  shall  issue  a  writ  of  certiorari    to  the  State 


issued  by  him  in  a  prosecution  for  a  misde- 
meanor which  is  not  the  subject  of  indict- 
ment. Virginia  v.  Bingham,  88  Fed.  561. 
But  otlierwise  the  removal  cannot  be  had  be- 
fore an  indictment  or  an  information  in  the 
state  court.  Virginia  v.  Paul,  148  U.  S.  107, 
13  S.  Ct.  536,  37  L.  ed.  386. 

94.  A  petition  by  a  revenue  officer  is  suffi- 
cient, if  it  avers,  in  general  language,  that 
the  suit  or  prosecution  in  the  stat^  court, 
which  it  describes,  was  brought  against  him 
for  and  on  account  of  an  act  done  by  him 
under  a  revenue  law  of  the  United  States, 
without  specifying  the  facts.  Tennessee  v. 
Davis,  100  U.  S.  257,  25  L.  ed.  648;  Illinois 

Fletcher,  22  Fed.  776;  Abranches  v.  Schell, 
1  Fed.  Cas.  No.  21,  4  Blatchf.  256.  See  also 
Kain  v.  Texas  Pac.  R.  Co.,  14  Fed.  Cas.  No. 
7,596;  Reding  v.  Texas,  etc.,  R.  Co.,  20  Fed. 
Cas.  No.  11,630a.  But  see  Slvcen  v.  Hunting- 
ton, 25  Ind.  510;  Salem,  etc.,  R.  Co.  i;.  Boston, 
€tc.,  R.  Co.,  21  Fed.  Cas.  No.  12,249.  Where, 
however,  the  petitioner,  in  addition  to  the 
general  averment  in  the  statutory  language, 
sets  forth  the  specific  facts  of  the  case,  and 
it  appears  that  they  do  not  fall  within  the 
statute,  the  case  will  be  remanded.  Illinois 
V.  Fletcher,  22  Fed.  776.  The  petition  need 
not  contain  allegations  of  local  prejudice. 
Virginia  v.  Felts,  133  Fed.  85. 

The  truth  of  the  allegations  in  the  petition 
may  be  put  in  issue  by  any  appropriate 
pleading;  the  filing  of  a  plea  to  the  jurisdic- 
tion being  the  better  practice.  The  issue 
thus  raised  should  be  tried  by  a  jury,  subject 
to  the  right  of  the  court  to  direct  a  verdict, 
when  proper,  the  burden  of  proof  on  the 
issue  resting  upon  the  petitioner.  Virginia 
V.  Felts,  133  Fed.  85. 


95.  When  the  petition  is  filed  during  vaca- 
tion and  the  clerk  is  absent,  his  deputy  may 
issue  the  proper  writ.  North  Carolina  v. 
Sullivan,  50  Fed.  593.  Contra,  State  v.  Sul- 
livan, 110  N.  C.  513,  14  S.  E.  796. 

Where  there  are  several  clerk's  offices  in 
the  district,  the  petition  should  regularly 
be  filed  at  the  place  where  the  next  session 
of  the  circuit  court  is  to  be  held,  but  the 
filing  of  the  petition  in  another  clerk's  office 
is  not  a  ground  for  remanding  the  cause. 
Virginia  v.  Felts,  133  Fed.  85. 

96.  The  writ  need  not  in  all  respects  con- 
form to  the  writ  of  certiorari  at  common 
law.  It  is  sufficient  if  it  informs  the  state 
court  of  proper  grounds  upon  which  the  fed- 
eral circuit  court  assumes  jurisdiction  and 
notifies  the  state  court  to  make  return  of  the 
record.  It  need  not  show  that  the  clerk  of 
the  federal  court  has  adjudged  the  petition 
sufficient,  nor  need  it  state  the  grounds  of 
the  authority  of  the  federal  court,  nor  the 
purpose  of  the  writ.  North  Carolina  v. 
Sullivan,  50  Fed.  593.  The  address  of  the 
writ  of  certiorari  to  the  United  States 
marshal  of  the  district,  commanding  him  to 
make  known  to  the  clerk  of  the  state  court 
the  removal  of  the  cause,  and  that  such  court 
is  required  to  send  a  transcript  of  the  record 
to  the  circuit  court  of  the  United  States,  is 
equivalent  to  the  address  of  the  writ  to  the 
state  court.  North  Carolina  V.  Sullivan,  50 
Fed.  593.  Contra,  State  r.  Sullivan.  110 
N.  C.  513,  14  S.  E.  796. 

An  order  of  the  federal  court  directing  a 
removal  cannot  be  substituted  for  those 
writs,  which  are  specified  in  the  statute. 
Virginia  r.  Paul,  148  U.  S.  107,  13  S.  Ct. 
536,  37  L.  ed.  386. 
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court;  requiring  it  to  send  to  the  circuit  court  the  record  and  proceedings  in  the 
cause.  When  it  is  commenced  by  capias,  or  by  any  other  similar  form  of  pro- 
ceeding  by  which  a  personal  arrest  is  ordered,  he  shall  issue  a  writ  of  habeas  corpus. 
cum  causa,  a  duplicate  of  which  shall  be  delivered  to  the  clerk  of  the  State  court,, 
or  left  at  his  office,  by  the  marshal  of  the  district,  or  his  deputy,  or  by  some  person 
duly  authorized  thereto;  and  thereupon  it  shall  be  the  duty  of  the  State  court 
to  stay  all  further  proceedings  in  the  cause,  and  the  suit  or  prosecution,  upon 
delivery  of  such  process,  or  leaving  the  same  as  aforesaid,  shall  be  held  to  be  removed 
to  the  circuit  court,  and  any  further  proceedings,  trial,  or  judgment  therein  in 
the  State  court  shall  be  void.®^  And  if  the  defendant  in  the  suit  or  prosecution . 
be  in  actual  custody  or  mesne  process  therein,  it  shall  be  the  duty  of  the  marshal, 
by  virtue  of  the  writ  of  habeas  corpus  cum  causa,  to  take  the  body  of  the  defend- 
ant into  his  custody,  to  be  dealt  with  in  the  cause  according  to  law  and  the  order- 
of  the  circuit  court,  or,' in  vacation,  of  any  judge  thereof;  and  if,  upon  the  removal 
of  such  suit  or  prosecution,  it  is  made  to  appear  to  the  circuit  court  that  no  copy 
of  the  record  and  proceedings  therein  in  the  State  court  can  be  obtained,  the 
circuit  court  may  allow  and  require  the  plaintiff  to  proceed  de  novo,  and  to  file 
a  declaration  of  his  cause  of  action,  and  the  parties  may  thereupon  proceed  as. 
in  actions  originally  brought  in  said  circuit  court.  On  failure  of  the  plaintiff  sO' 
to  proceed,  judgment  of  non  'prosequitur  may  be  rendered  against  him,  with  costs, 
for  the  defendant."^ 


97.  State  v.  Davis,  12  S.  C.  528;  North 
Carolina      Kirkpatrick,  42  Fed.  689. 
The  state  court  does  not  lose  jurisdiction 

until  after  service  upon  it,  or  its  clerk,  of 
the  writ  of  certiorari  or  habeas  corpus  cum 
causa.  State  v.  Davis,  12  S.  C.  528;  Vir- 
ginia V.  Paul,  148  U.  S.  107,  13  S.  Ct.  536, 
37  L.  ed.  386.  But  see  State  v.  Circuit 
Judge,  33  Wis.  127,  holding  that  the  state 
court  has  jurisdiction  to  determine  whether 
the  case  falls  within  the  statute. 

After  the  removal,  it  is  the  duty  of  the 
state  prosecuting  attorney  to  continue  the 
pr0)secution,  and  the  duty  of  the  United 
States  district  attorney  to  defend  the  suit. 
Delaware  i\  Emerson,  8  Fed.  411.  The  ac- 
cused is  called  upon  to  answer  to  the  offense 
as  defined  by  the  laws  of  the  state,  not  to 
the  crime  as  defined  by  a  federal  statute. 
North  Carolina  v.  Gosnell,  74  Fed.  734; 
Georgia  v.  O'Grady,  10  Fed.  Cas.  No.  5,352,  3 
Woods  496.  Since  no  procedure  is  prescribed 
by  the  statute,  and  the  offense  as  charged 
is  against  the  state  law  and  prosecuted  by 
the  state,  the  state  practice  should  be  fol- 
lowed, at  least  in  prosecutions  for  felony,  in 
all  substantive  matters,  such  as  the  impanel- 
ing and  charging  of  the  jury,  the  number  of 
challenges  allowed,  ruling  upon  the  compe- 
tency of  witnesses,  and  the  confinement  of  the 
jurors  during  the  trial.  Virginia  v.  Felts, 
133  Fed.  85.  Where  the  state  fails  or  re- 
fuses to  prosecute  after  its  removal,  the 
proper  course  is  for  the  federal  court  to  im- 
panel a  jury  and  direct  a  verdict  of  not 
guilty.  Virginia  v.  Felts,  supra.  Inasmuch 
as  defendant  is  prosecuted  for  an  offense 
against  the  state  law,  it  follows,  in  cases  of 
conviction,  that  the  state  should  execute  the 
sentence.  If  the  verdict  and  sentence  be  that 
defendant  be  hanged,  the  order  should  direct 
that  he  be  delivered  to  the  sheriff  of  the 
county  from  wliich  the  case  came  for  execu- 
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tion  of  sentence.  If  the  sentence  be  impris- 
onment, the  order  should  direct  the  marshal 
to  deliver  defendant  to  the  sheriff  for  trans- 
poration  to  jail  or  the  state  penitentiary,  as- 
tlie  case  may  be.  If  the  state  authorities  de- 
cline to  receive  the  convict,  an  order  should 
be  made  directing  the  marshal  to  liberate 
him.  If  the  jury  merely  imposes  a  fine  on 
defendant,  and  it  is  not  paid,  he  should  be 
delivered  to  the  sheriff"  of  the  proper  county. 
If  the  fine  should  be  forthwith  paid  by  de- 
fendant, the  clerk  of  the  federal  court  should 
receive  it,  and  pay  the  sum  to  the  clerk  of 
the  court  from  which  the  prosecution  was  re- 
moved, reserving,  however,  so  much  of  the 
sum  as  represents  the  costs  in  the  federal 
court,  if  the  costs  be  adjudged  against  the 
defendant.    Virginia  v.  Felts,  133  Fed.  85. 

98.  When  the  officer  or  other  person  is 
under  arrest,  the  writ  of  habeas  corpus  cum 
causa  should  issue.  Virginia  v.  Felts,  133 
Fed.  85. 

When  defendant  has  been  arrested  and^ 
has  given  bail,  the  writ  of  habeas  corpus  cum 
causa  may  be  addressed  to  the  marshal  with 
a  direction  that  a  duplicate  be  served  upon 
the  clerk  of  the  state  court.  Virginia  v.. 
Felts,  133  Fed.  85.  But  see  North  Carolina 
V.  Sullivan,  50  Fed.  593,  to  the  effect  that, 
when  no  application  for  the  writ  of  habeas 
corpus  cum  causa  has  been  made  the  writ  of 
certiorari  may  be  issued. 

99.  The  indictment  is  the  only  record,  the 
procurement  of  which  is  necessary,  and  it  is, 
immaterial  whether  the  original  or  a  certified 
copy  is  transmitted.  Virginia  V.  Felts,  133; 
Fed.  85. 

If  the  petitioner  is  unable  to  pay  the  feesi 

of  the  clerk  of  the   state  court,  the  best, 
course  would  be  to  supply  the  contents  of 
the  indictment  by  affidavit.    Virginia  r.  Feltsi. 
133  Fed.  85. 
1.  U.  S.  Rev.  St.  (1878),  §  643,  as  amendadi 
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D.  Removal  of  Actions  Against  Officers  of  Either  House  of  Congress. 

The  removal  of  an  action  against  a  person,  for  or  on  account  of  anything  done 
by  him  while  an  officer  of  either  house  of  congress  in  the  discharge  of  his  official 
duty  in  executing  any  order  of  such  house  is  made  in  the  same  manner  as  the 
removal  of  proceedings  against  revenue  officers  and  persons  having  defenses  under 
the  revenue  laws.^ 

E.  Removal  of  Cases  Where  the  Defense  Depends  Upon  the  Civil 
Rights  Laws.  The  Revised  Statutes  provide:  "When  any  civil  suit  or  crim- 
inal prosecution  is  commenced  in  any  State  court,  for  any  cause  whatsoever, 
against  any  person  who  is  denied  or  cannot  enforce  in  the  judicial  tribunals  of 
the  State,  or  in  the  part  of  the  State  where  such  suit  or  prosecution  is  pend- 
ing, any  right  secured  to  him  by  any  law  providing  for  the  equal  civil  rights, 
of  citizens  of  the  United  States,  or  of  all  persons  within  the  jurisdiction  of 
the  United  States,  or  against  any  officer,  civil  or  military,  or  other  person,  for 
any  arrest  or  imprisonment  or  other  trespasses  or  wrongs,  made  or  committed 
by  virtue  of  or  under  color  of  authority  derived  from  any  law  providing  for  equal 
rights  as  aforesaid,  or  for  refusing  to  do  any  act  on  the  ground  that  it  would  be 
inconsistent  with  such  law,  such  suit  or  prosecution  may,  upon  the  petition  of 
such  defendant,  filed  in  said  State  court  at  any  time  before  the  trial  or  final  hear- 
ing of  the  cause,  stating  the  facts  and  verified  by  oath,  be  removed,  for  trial, 
into  the  next  circuit  court  to  be  held  in  the  district  where  it  is  pending.  Upon 
the  filing  of  such  petition  ^  all  further  proceedings  in  the  State  courts  shall  cease, 
and  shall  not  be  resumed  except  as  hereinafter  provided.  But  all  bail  and  other 
security  given  in  such  suit  or  prosecution  shall  continue  in  like  force  and  effect 
as  if  the  same  had  proceeded  to  final  judgment  and  execution  in  the  State  court. 
It  shall  be  the  duty  of  the  clerk  of  the  State  court  to  furnish  such  defendant, 
petitioning  for  a  removal,  copies  of  said  process  against  him,  and  of  all  pleading, 
depositions,  testimony,  and  other  proceedings  in  the  case.  If  such  copies  are 
filed  by  said  petitioner  in  the  circuit  court  on  the  first  day  of  its  session,  the  cause 
shall  proceed  therein  in  the  same  manner  as  if  it  had  been  brought  there  by  original 
process;  and  if  the  said  clerk  refuses  or  neglects  to  furnish  such  copies,  the  peti- 
tioner may  thereupon  docket  the  case  in  the  circuit  court,  and  the  said  court  shall 


M  28  U.  S.  St.  at  L.  36  [U.  S.  Comp.  St. 
(1901)  p.  1273]. 

No  order  of  the  state  or  of  the  federal 
court  is  necessary  for  a  removal  under  this 
statute.  Virginia  v.  Paul,  148  U.  S.  107,  13 
S.  Ct.  536,  37  L.  ed.  386. 

If  the  indictment  is  for  any  reason  dis- 
missed after  the  removal,  the  federal  court 
has  no  jurisdiction  to  find  a  new  indictment 
for  the  offense  against  the  state  law.  Bush 
•  i\  Kentucky,  107  U.  S.  110,  1  S.  Ct.  625,  27 
L.  ed.  354. 

9.  18  U.  S.  St.  at  L.  401,  c.  130,  §  8 
[U.  S.  Comp.  St.  (1901)  p.  602].    See  supra, 

The  district  attorney  of  the  United  States 

for  the  district  witliin  which  the  action  is 
hrought,  on  being  thereby  requested  by  the 
officer  sued,  must  enter  an  appearance  in 
behalf  of  such  officer.  18  U.  S.  St.  at  L.  401, 
c.  130,  §  8  [U.  S.  Comp.  St.  (1901) 
p.  602]. 

3.  The  me^re  presentation  of  a  petition  for 
a  removal,  under  color  of  the  statute,  is  not 
sufficient  to  arrest  the  jurisdictiofi  of  the 
state  court  when  the  petitiouov  states  no 
valid  ground  for  the  removal.  K.r  p.  State, 
71  Ala.  363;  Ex  p.  Wells,  20  Fed.  (^as.  No. 
17,386,  3  Woods  128.    Sec  Stoimnel  r.  Tim- 


brel, 84  Iowa  336,  51  K  W.  159.  But  the 
federal  court  has  the  right  to  reexamine 
the  petition,  and,  if  found  sufficient,  to  issue 
a  writ  of  certiorari  or  other  proper  writ 
to  remove  the  cause.  Ex  p.  State,  71  Ala. 
363;  Ex  p.  Wells,  29  Fed.  Cas.  No.  17,386, 
3  Woods  128. 

The  proper  practice  is  for  the  state  court 
to  order  all  proceedings  suspended,  except 
those  which  support  the  removal,  until  the 
federal  court  has  passed  upon  the  ques- 
tion. State  V.  Dunlap,  65  N.  C.  491,  6  Am. 
Rep.  746. 

In  case  of  an  erroneous  removal,  under 
color  of  this  statute,  the  remedy  of  the  state 
is  an  application  to  the  supreme  court  of 
the  United  States  for  the  writ  of  mandamus, 
to  compel  the  remand  of  the  prosecution  and 
the  restoration  of  the  custody  of  the  ac- 
cused to  the  state  court  (Kentuckv  r.  Powers, 
5>,01  U.  S.  1,  26  S.  Ct.  387.  50  L.  ed.  633; 
Virginia  f.  Paul,  148  U.  S.  107.  13  S.  Ct. 
536,  37  L.  ed.  386;  Ex  p.  Virginia,  100  U.  S. 
313,  25  L.  ed.  667),  and  also  an  appeal  to 
the  same  court  from  the  order  of  the  cir- 
cuit court  granting  tiie  writ  of  habeas  corpus 
cin)i  causa,  which  appeal  is  founded  U]-)on  a 
M;ni(  of  jurisdiction  (Kentuckv  r.  Powers, 
201  r.  S.'l,  26  S.  Ct.  387,  50  L."  ed.  633). 

[X,  E] 


1302    [34  Cye.] 


REMO  YAL  OF  OA  USES 


then  have  jurisdiction  therein,  and  may,  upon  proof  of  such  refusal  or  neglect 
of  said  clerk,  and  upon  reasonable  notice  to  the  plaintiff,  require  the  plaintiff 
to  file  a  declaration,  petition,  or  complaint  in  the  cause;  and,  in  case  of  his  default^ 
may  order  a  nonsuit  and  dismiss  the  case  at  the  costs  of  the  plaintiff,  and  such 
dismissal  shall  be  a  bar  to  any  further  suit  touching  the  matter  in  controversy. 
But  if,  without  such  refusal  or  neglect  of  said  clerk  to  furnish  such  copies  and 
proof  thereof,  the  petitioner  for  removal  fails  to  file  copies  in  the  circuit  court 
as  herein  provided,  a  certificate,  under  the  seal  of  the  circuit  court,  stating  such 
failure,  shall  be  given,  and  upon  the  production  thereof  in  said  State  court,  the 
cause  shall  proceed  therein  as  if  no  petition  for  a  removal  had  been  filed."  * 

''When  all  the  acts  necessary  for  the  removal  of  any  suit  or  prosecution,  as 
provided  in  the  preceding  section,  have  been  performed,  and  the  defendant  peti- 
tioning for  such  removal  is  in  actual  custody  on  process  issued  by  said  State  court, 
it  shall  be  the  duty  of  the  clerk  of  said  circuit  court  to  issue  a  writ  of  habeas  corpus 
cum  causa,  and  of  the  marshal,  by  virtue  of  said  writ,  to  take  the  body  of  the 
defendant  into  his  custody,  to  be  dealt  with  in  said  circuit  court  according  to  law 
and  the  orders  of  said  court,  or,  in  vacation,  of  any  judge  thereof;  and  the  marshal 
shall  file  with  or  deliver  to  the  clerk  of  said  State  court  a  duplicate  copy  of  said 
writ."  ^ 

F.  Removal  of  Suits  Between  Citizens  of  the  Same  State  Claiming: 
Land  Under  Grants  of  Different  States.  The  statute  regulating  the  remov- 
als of  suits  in  which  there  is  a  controversy  between  citizens  of  the  same  state 
claiming  land  under  grants  of  different  states,  is  as  follows:  ''If  in  any  action 
commenced  in  a  State  court  the  title  of  land  be  concerned,  and  the  parties  are 
citizens  of  the  same  State,  and  the  matter  in  dispute  exceed  the  sum  or  value 
of  two  thousand  dollars,  exclusive  of  interest  and  costs,  the  sum  or  value  being 
made  to  appear,  one  or  more  of  the  plaintiffs  or  defendants,  before  the  trial,  may 
state  to  the  court,  and  make  affidavit,  if  the  court  require  it,  that  he  or  they  claim, 
and  shall  rely  upon  a  right  or  title  to  the  land  under  a  grant  from  a  State,  and 
produce  the  original  grant,  or  an  exemplification  of  it,  except  where  the  loss  of 
pubfic  records  shall  put  it  out  of  his  or  their  power,  and  shall  move  that  any  one 
or  more  of  the  adverse  party  inform  the  court  whether  he  or  they  claim  a  right  or 
title  to  the  land  under  a  grant  from  some  other  State,  the  party  or  parties  so 
required  shall  give  such  information,  or  otherwise  not  be  allowed  to  plead  such 
grant,  or  give  it  in  evidence  upon  the  trial;  and  if  he  or  they  inform  that  he  or 
they  do  claim  under  such  grant,  any  one  or  more  of  the  party  moving  for  suck 
information  may  then,  on  petition  and  bond,  ^  as  hereinbefore  mentioned  in  this 
act,  remove  the  cause  for  trial  to  the  circuit  court  of  the  United  States  next  to 
be  holden  in  such  district;  and  any  one  of  either  party  removing  the  cause  shall 
not  be  allowed  to  plead  or  give  evidence  of  any  other  title  than  that  by  him  or 
them  stated  as  aforesaid  as  the  ground  of  his  or  their  claim."  ' 

G.  Order  of  State  Court  Upon  Removal.  No  order  of  the  state  court 
is  necessary  upon  a  removal.^ 


4.  U.  S.  Rev.  St.  (1878)  §  641  [U.  S. 
Comp.  St.  (1901)  p.  520]. 

5.  U.  S.  Rev.  St.  (1878)  §  642  [U.  S. 
Comp.  St.  (1901)  p.  521]. 

After  the  circuit  court  of  the  United  States 
has  quashed  an  indictment  it  has  no  juris- 
diction to  find  a  new  indictment;  but  it 
may  remand  the  prisoner  to  the  custody  of 
the  state  court,  which  may  then  find  a  new 
indictment.  Bush  v.  Kentucky,  107  U.  S. 
110,  1  S.  Ct.  625,  27  L.  ed.  354. 

6.  See  supra,  X,  A,  2. 

7.  18  U.  S.  St.  at  L.  470,  c.  137,  §  3,  as 
amended  by  25  U.  S.  St.  at  L.  435  [U.  S. 
Comp.  St.  (1901)  p.  510]. 

[X,  E] 


8.  Massachusetts. —  Duff  v.  Hildreth,  183; 
Mass.  440,  67  N.  E.  356. 

Michigan. —  Le  Roux  v.  Bay  Cir.  Judge,  4ft 
Mich.  189,  9       W.  154. 

Minnesota. —  Scheffer  v.  National  L.  Ins. 
Co.,  25  Minn.  534;  St.  Anthony  Falls  Water 
Power  Co.  v.  King  Wrought  Iron  Bridge  Co.> 
23  Minn.  186,  23  Am.  Rep.  682. 

South  Dakota. —  Richards  v.  Modern  Wood- 
men of  America,  14  S.  D.  440,  85  N.  W. 
999. 

United  States. —  Kern  v.  Huidekoper,  lOa 
U.  S.  485,  26  L.  ed.  354;  Home  L.  Ins.  Co.  v. 
Dunn,  19  Wall.  214,  22  L.  ed.  68;  New  York 
Mut.  L.  Ins.  Co.  V.  Langley,  145  Fed.  415; 
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H.  Federal  Court  to  Which  Suit  Is  Removed.  The  circuit  court  of  the 
United  States,  to  which  the  suit  is  properly  removed,  is  that  held  in  the  district,, 
within  the  boundaries  of  which  the  suit  is  pending  in  the  state  court. ^ 

XL  FILING  OF  TRANSCRIPT. 
A.  In  GeneraL  The  filing  of  the  transcript  of  the  proceedings  in  the 
state  courts,  in  suits  removed  because  of  a  difference  of  citizenship,  or  because 
they  arise  under  the  constitution,  laws,  or  treaties  of  the  United  States/^  in 
cases  where  the  defense  depends  upon  the  civil  rights  iaws,^^  and  in  proceedings 
against  revenue  officers  or  persons  having  defenses  under  the  revenue  laws,  or 
persons  who  are  or  have  been,  officers  of  either  house  of  congress, is  regulated 
by  statute. 


Eisenmann  v.  Delemar's  Nevada  Gold-Min. 
Co.,  87  Fed.  248;  La  Page  v.  Day,  74  Fed. 
977;  Wilson  v.  Western  Union  Tel.  Co.,  34 
Fed.  561;  Commercial,  etc.,  Bank  v.  Corbett, 
6  Fed.  Cas.  No.  3,057,  5  Sawy.  172;  Fisk  v. 
Union  Pac.  R.  Co.,  9  Fed.  Cas.  No.  4,827,  6 
Blatchf.  362;  Hatch  v.  Chicago,  etc.,  R.  Co., 
11  Fed.  Cas.  No.  6,204,  6  Blatchf.  105;  Petrie 
V.  Pennsylvania  R.  Co.,  19  Fed.  Cas.  No. 
11,040a. 

See  42  Cent.  Dig.  tit.  "  Removal  of  Causes/* 
§  198. 

An  order  by  a  state  court  denying  the 
prayer  for  a  removal  has  been  said  to  be 
a  breach  of  judicial  comity.  Chambers  v. 
McDougal,  42  Fed.  694.  Such  an  order,  upon 
a  petition  which  set  forth  the  jurisdictional 
facts,  should  not  be  subsequently  set  aside 
by  the  court  that  made  it.  Chamberlain  v. 
American  Nat.  Life,  etc.,  Co.,  11  Hun  (N.  Y.) 
370.  Such  an  order  is  always  disregarded 
by  the  federal  courts,  which  consider  the 
question  de  novo,  upon  a  motion  for  a  re- 
mand.   Atlantic  Coast  Line  R.  Co.  v.  Bailey, 

151  Fed.  891. 

9.  Ex  p.  Groom,  40  Ala.  731;  Ex  p.  State 
Ins.  Co.,  18  Wall.  (U.  S.)  417,  21  L.  ed.  904; 
Burck  V.  Taylor,  39  Fed.  581   [affirmed  in 

152  U.  S.  634,  14  S.  Ct.  696,  38  L.  ed.  578]  ; 
Cobb  Globe  Mut.  L.  Ins.  Co.,  5  Fed.  Cas. 
No.  2,921,  3  Hughes  452,  6  Reporter  515; 
Knowlton  v.  Congress,  etc..  Spring  Co.,  14 
Fed.  Cas.  No.  7,902,  13  Blatchf.  170.  See 
also  Hill  V.  Woodland  Amusement  Co.,  158 
Fed.  530,  holding  that  an  action  pending  in 
a  state  court  in  Delaware,  where  the  matter 
in  dispute  exclusive  of  interest  and  costs 
exceeds  two  thousand  dollars,  brought  by  a 
citizen  of  Pennsylvania  against  a  citizen  and 
resident  of  New  Jersey,  is  not  removable  to 
the  circuit  court  of  the  United  States  for 
Delaware. 

This  is  ordinarily  that  held  in  the  district, 

within  the  limits  of  which  process  was 
served  upon  defendant,  although  the  cause 
of  action  arose  in  another  district  (Suydam 
V.  Smith,  1  Den.  (N.  Y.)  263;  Burck  v.  Tay- 
lor, 39  Fed.  581  [affirmed  in  152  U.  S.  634, 
14  S.  Ct.  696,  38  L.  ed.  578] )  ;  but  if  the 
suit  at  the  time  of  the  removal  is  pending 
in  another  district  from  that  within  which 
it  was  first  brought,  the  circuit  court  of  the 
United  States  held,  within  the  district  where 
it  is  pending  when  the  petition  is  filed,  is 
the  one  to  whch  the  case  should  be  removed 


(Hess  V.  Reynolds,  113  U.  S.  73,  5  S.  Ct.  377,. 
28  L.  ed.  927).  Suits  between  citizens  of  the 
same  state  claiming  land  under  grants  of" 
different  states  (25  U.  S.  St.  at  L.  435, 
c.  866,  §  3  [U.  S.  Comp.  St.  (1901)  p.  510]), 
where  defendants  are  revenue  officers  of  the 
United  States,  sued  for  official  acts,  or  per- 
sons claiming  defenses  under  the  revenue 
laws  (U.  S.  Rev.  St.  (1878)  §  643),  or 
officers  of  either  house  of  congress,  suedl 
because  of  acts  done  in  the  discharge  of  their 
official  duty  (18  U.  S.  St.  at  L.  401,  c.  130,. 
§  8  [U.  S.  Comp.  St.  (1901)  p.  602]),  or 
cases  where  the  defense  depends  upon  the 
civil  rights  laws  (U.  S.  Rev.  St.  (1878)  §  641 
[U.  S.  Comp.  St.  (1901)  p.  520])  shall  be- 
removed  to  the  next  circuit  court,  to  be 
held  in  the  district  where  the  suit  is  pend- 
ing. In  the  case  of  prosecutions  against 
revenue  officers,  this  direction  is  not  manda- 
tory. The  petition  may  be  filed  in  any  cir- 
cuit court  within  the  district.  Virginia  v. 
Felts,  133  Fed.  85.  It  need  not  then  be 
filed  at  the  pjace  where  the  next  session  of 
the  circuit  court  is  held  after  the  indict- 
ment, where  there  are  several  places  for 
holding  that  court  within  the  district.  Vir- 
ginia V.  Felts,  supra.  A  petition  and  an 
order  for  a  removal  because  of  difference  of 
citizenship,  into  the  circuit  court  for  another 
district  than  that  where  the  case  is  pending, 
although  such  district  is  in  the  same  state, 
are  void.  Eco  p.  Groom,  40  Ala.  731;  Ex  p. 
State  Ins.  Co.,  18  Wall.  (U.  S.)  417,  21 
L.  ed.  904.  Where  the  petition  prays  for  a 
removal  to  a  division  of  the  district  which 
did  not  exist,  but  correctly  designates  the 
city  where  the  court  in  one  of  the  divisions 
thereof  is  held,  the  defect  is  immaterial  and 
will  be  disregarded.  Hodge  v.  Chicago,  etc., 
R.  Co.,  121  Fed.  48,  57  C.  C.  A.  388.  A 
prayer  for  a  removal  to  the.  district  instead 
of  the  circuit  court  of  the  United  States  for 
the  proper  district  may  be  cured  by  an 
amendment.  Hadfield  v.  Northwestern  L.  As- 
sur.  Co.,  105  Fed.  530. 

10.  A  formal  motion  to  docket  the  cause, 
after  the  transcript  has  been  filed,  is  not 
necessary.  Glover  v.  Shepperd,  15  Fed.  833, 
11  Biss.  572. 

11.  18  U.  S.  St.  at  L.  470  [U.  S.  Comp. 
St.  (1901)  p.  508]. 

12.  U.  S.  Rev.  St.  (1878)  §  641  [U.  S. 
Comp.  St.  (1901)  p.  520] . 

13.  U.  S.  Rev.  St.  (1878)   §  643. 

[XI,  A] 
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B.  Party  Who  Should  File  Transcript.  The  transcript  should  be  regu- 
larly filed  by  the  petitioner  for  the  removal/*  even  when  he  is  a  revenue  officer.^^ 

C.  Contents  of  Transcript.  The  transcript  should  contain  copies  of  the 
pleadings  in  the  cause;  of  all  depositions  on  file  in  the  state  court;  of  all  ancillary 
proceedings,  such  as  garnishee  proceedings  in  another  county  in  the  state;  and 
also,  it  has  been  said,  of  all  entries  in  the  journals  of  the  state  courts. 

D.  Place  of  Filing  Transcript.  Where  the  circuit  court  has  sessions  in 
different  places  in  the  district,  the  record  should  be  filed  in  the  clerk's  office  at 
that  place  where  the  suit  was  pending  in  the  State  court,  or  in  the  nearest  and 
most  convenient  place  thereto  .^^ 

E.  Time  of  Filing  Transcript.  The  regular  time  for  filing  the  transcript 
is  the  first  day  of  the  term  of  the  circuit  court,  to  which  the  case  is  removable, 
which  is  held  next  after  the  filing  of  the  petition.^^    If,  however,  such  term  begins 


14.  Hatcher  v.  Wadley,  84  Fed.  913. 
Any  party  may,  however,  file  the  tran- 

. script,  by  leave  from  the  circuit  court  of  the 
United  States  ♦  ( Hartford,  etc.,  R.  Co.  v.  Mon- 
tague, 94  Fed.  227;  Commercial,  etc.,  Bank 
Corbett,  6  Fed.  Cas.  No.  3,057,  5  Sawy. 
172;  Mahonv  Min.  Co.  v.  Bennett,  16  Fed. 
Cas.  No.  8,969,  5  Sawy.  141,  6  Reporter  99. 
Contra,  Hamilton  v.  Fowler,  83  Fed.  321; 
Kansas  City,  etc.,  R.  Co.  v.  Interstate  Lumber 
■Co.,  36  Fed.  9),  or  even  without  such  leave 
<Coeur  d'Alene  R.,  etc.,  Co.  v.  Spalding,  93  Fed. 
280,  35  C.  C.  A.  295;  Thompson  i\  Chicago, 
€tc.,  R.  Co.,  60  Fed.  773;  Mills  v.  Newell, 
41  Fed.  529;  Anderson  v.  Appleton,  32  Fed. 
855.  See  Delbanco  v.  Singletary,  40  Fed. 
177),  at  least  when  immediate  action  in  the 
case,  to  protect  his  interests,  is  required.  It 
is  not  the  duty  of  the  clerk  of  the  state 
-court  to  file  the  transcript.  Hatcher  v.  Wad- 
ley,  84  Fed.  913. 

15.  Virginia  v.  Felts,  133  Fed.  85. 

16.  McBratney  v.  Usher,  15  Fed.  Cas.  No. 
8,661,  1  Dill.  367. 

17.  Miller  v.  Tobin,  18  Fed.  609,  9  Sawy. 
401. 

18.  Woodward  Lumber  Co.  v.  Vizard,  144 
Fed.  982. 

19.  Probst  V.  Cowen,  91  Fed.  929. 

An  omission  of  a  email  part  of  the  record 

is  not  a  ground  for  a  remand,  but  may  be 
cured  upon  a  suggestion  of  a  diminution  of 
the  record.    Probst  v.  Cowen,  91  Fed.  929. 

20.  Cobb  V.  Globe  Mut.  L.  Ins.  Co.,  5  Fed. 
Cas.  No.  2,921,  3  Hughes  452,  6  Reporter  515. 
Contra,  Hatcher  v.  W^adley,  84  Fed.  913,  hold- 
ing that  it  should  be  filed  at  the  place  where 
the  first  session  is  held.  See  Henderson  v. 
Cabell,  43  Fed.  257. 

The  filing  of  the  record  in  another  office 
of  the  clerk  of  the  federal  court,  if  made 
in  due  time,  is  not  a  ground  for  a  remand. 
Henderson  v.  Cabell,  43  Fed.  257. 

21.  25  U.  S.  St.  at  L.  435,  c.  866,  §  3 
[U.  S.  Comp.  St.  (1901)  p.  510]. 

If  the  federal  court  has  terms  at  different 
places  within  the  district,  it  is  the  safer  prac- 
tice to  file  the  transcript  before  the  first  one, 
wherever  the  same  may  be  held.  Hatcher  v. 
Wadlev,  84  Fed.  913.  But  see  Cobb  v.  Globe 
Mut.  L.  Ins.  Co.,  5  Fed.  Cas.  No.  2,921, 
.3  Hughes  452,  6  Reporter  515,  holding 
that  it  is  sufficient  if  the  record  is  filed  be- 


fore the  first  term  held  in  that  place  in  the 
district  nearest  to  the  clerk's  office  of  the 
state  court. 

Defendant  is  not  in  default  because  he 
postpones  filing  his  transcript,  while  he  is 
awaiting  the  action  of  the  state  court  upon 
his  petition,  although  in  consequence  the 
filing  is  not  made  until  after  the  statutory 
time.  Kelly  v.  Chicago,  etc.,  R.  Co.,  122  Fed. 
286.  See  Baltimore,  etc.,  R.  Co.  v.  Koontz, 
104  U.  S.  5,  26  L.  ed.  643.  Contra,  Cobb  v. 
Globe  Mut.  L.  Ins.  Co.,  5  Fed.  Cas.  No.  2,921, 
3  Hughes  452,  6  Reporter  515. 

If  a  reasonable  excuse  for  the  delay  exists, 
leave  is  usually  given  to  file  a  transcript 
after  the  statutory  time.  St.  Paul,  etc.,  R. 
Co.  V.  McLean,  108  U.  S.  212,  2  S.  Ct.  498, 
27  L.  ed.  703;  Baltimore,  etc.,  R.  Co.  v. 
Koontz,  104  U.  S.  5,  26  L.  ed.  643 ;  Lucker  v. 
Phoenix  Assur.  Co.,  66  Fed.  161;  McGregor  i\ 
McGillis,  30  Fed.  388;  Rowell  v.  Hill,  28 
Fed.  433;  Winchell  v.  Coney,  27  Fed.  482; 
Hall  V.  Brooks,  14  Fed.  113,  21  Blatchf.  167; 
Woolridge  v.  McKenna,  8  Fed.  650;  Kidder 
■V.  Featteau,  2  Fed.  616,  1  McCrary  323; 
Bright  V.  Milwaukee,  etc.,  R.  Co.,  4  Fed.  Cas. 
No.  1,877,  14  Blatchf.  214.  Under  a  pre- 
vious statute  it  was  said  that  the  question 
whether  defendant  had  a  reasonable  excuse 
for  his  delay  in  filing  the  transcript  rested  in 
the  discretion  of  the  circuit  court  and  would 
not  be  reviewed  by  appeal  or  writ  of  error. 
McLean  v.  St.  Pau'l,  etc.,  R.  Co.,  16  Fed.  Cas. 
No.  8,892,  16  Blatchf.  309,  8  Reporter  69,  20 
Alb.  L.  J.  (N.  Y.)  78  Vafjvrmed  in  108  U.  S. 
212,  2  S.  Ct.  498,  27  L.  ed.  703].  Misinfor- 
mation from  the  clerk  of  the  federal  court 
as  to  the  time  when  the  record  should  be 
filed  was  held  to  be  a  sufficient  excuse.  Bur- 
gunder  v.  Browne,  59  Fed.  497.  Where  but 
two  terms  of  the  federal  court  had  elapsed 
subsequent  to  the  removal  and  the  only  ex- 
cuse for  the  delay  was  an  affidavit  by  the 
defendants'  coimsel  that  they  and  defendants 
had  paid  the  clerk  for  the  record  and  under- 
stood that  it  was  the  clerk's  duty  to  trans- 
mit the  same,  it  was  held  that  the  laches 
was  inexcusable,  and  that  the  cause  must  be 
remanded.    Hatcher  v.  Wadley,  84  Fed.  913. 

Waiver. —  If  the  removing  party  is  forced 
by  his  adversary  to  remain  in  the  state  court, 
such  adversary  waives  the  statutory  require- 
ment as  to  the  time  of  filing  the  record  until 
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within  twenty  days  after  the  fihng  of  the  petition  and  the  bond,  then  the  peti- 
tioner has  twenty  days  from  the  date  of  his  apphcation  to  file  the  copy  of  the 
record,  and  to  enter  his  appearance  in  the  circuit  court. 

Xll.  Proceedings  in  State  Court  After  Removal. 

A.  In  General.  The  state  court  has  the  power  to  examine  the  petition  and 
bond,  in  oraer  to  ascertain  whether  they  are  sufficient.  If  they  are  insufficient, 
it  may  disregard  them  and  proceed  with  the  suit.^^    If  the  petition  and  bond  are 


the  state  court  lets  go  of  its  jurisdiction. 
Baltimore,  etc.,  E,.  Co.  v.  Koontz,  104  U.  S.  5, 
26  L.  ed.  643;  Kelly  r.  Chicago,  etc.,  R.  Co., 
122  Fed.  286.  Contra,  Hatcher  v.  Wadley, 
84  Fed.  913. 

Where  an  act  changing  the  time  of  holding 
a  term  of  court  was  passed  too  late  to  per- 
mit the  holding  of  a  term  at  the  substi- 
tuted time,  and  a  special  term  in  lieu  thereof 
was  called,  it  was  held  that  the  transcript 
might  be  filed  before  such  special  term,  and 
that  a  motion  to  remand  may  be  made 
thereat.  Kansas  City,  etc.,  R.  Co.  v.  Inter- 
state Lumber  Co.,  36  Fed.  9. 

22.  18  U.  S.  St.  at  L.  p.  472,  c.  137,  §  7 
[U.  S.  Comp.  St.  (1901)  p.  512]. 

Where  there  is  a  term  cf  the  federal  court 
in  session  at  the  time  of  the  removal,  de- 
fendant is  not  obliged  to  file  the  transcript 
within  twenty  days,  but  he  may  wait  until 
the  next  term.  Goldberg  i\  German  Ins.  Co., 
152  Fed.  831. 

23.  Alabama. —  Ex  p.  Mobile,  etc.,  R.  Co., 
63  Ala.  349;  Ex  p.  Grimball,  61  Ala.  598. 

Colorado. —  Colorado  Fuel,  etc.,  Co.  i\  Four 
Mile  R.  Co.,  29  Colo.  90,  66  Pac.  902. 

Georgia. —  Carswell  v.  Schley,  59  Ga.  17. 
See  Brodhead  v.  Shoemaker,  85  Ga.  728,  II 
S.  E.  845. 

Indiana. —  McWhinney  v.  Brinker,  64  Ind. 
360;  Indianapolis,  etc.,  R.  Co.  v.  Risley,  50 
Ind.  60. 

loica. —  See  Wilson  v.  Big  Joe  Block  Coal 
Co.,  135  Iowa  531,  113  N.  W.  348. 

Louisiana. —  State  v.  Murray,  47  La.  Ann. 
1424,  17  So.  832;  State  v.  Johnson,  29  La. 
Ann.  399. 

Mississippi. —  Jackson  v.  Alabama  Great 
Southern  R.  Co.,  58  Miss.  648. 

Missouri. —  Hickman  v.  Missouri,  etc.,  R. 
Co.,  151  Mo.  644,  52  S.  W.  351. 

Nebraska. — « Stuart  v.  Staplehurst  Bank, 
57  Nebr.  569,  78  N.  W.  298;  Trester  v.  Mis- 
souri Pac.  R.  Co.,  23  Nebr.  242,  36  N.  W. 
502;  Blair  v.  West  Point  Mfg.  Co.  7  Nebr.  146. 

New  Hampshire. —  See  Robertson  v.  Ket- 
tell,  64  N.  H.  430,  14  Atl.  78. 

New  Jersey. —  National  Docks,  etc..  Con- 
necting R.  Co.  V.  Pennsylvania  R.  Co.,  52 
N.  J.  Eq.  58,  28  Atl.  71." 

New  York. —  Tierney  v.  Helvetia  Swiss  F. 
/  Ins.  Co.,  126  N.  Y.  App.  Div.  446,  110  N.  Y. 
Suppl.  613. 

North  Carolina. —  Debnam  v.  Southern  Bell 
Tel.,  etc.,  Co.,  126  N.  C.  831,  36  S.  £.  269, 
65  L.  R.  A.  915;  Howard  v.  Southern  R.  Co., 
122  N.  C.  944,  29  S.  E.  778;  Bradley  v.  Ohio 
River,  etc.,  R.  Co.,  119  N.  C.  744,  26  S.  E. 
169;  Lawson  v.  Richmond,  etc.,  R.  Co.,  112 
N.  C.  390,  17  S.  E.  169. 


Oregon. —  State  v.  Southern  Pac.  Co.,  23 
Oreg.  424,  31  Pac.  960. 

Tennessee. —  Williams  v.  Adkins,  6  Coldw. 
615. 

Texas. —  Texas,  etc.,  R.  Co.  v.  McAllister, 
59  Tex..  349. 

West  Virginia. —  White  v.  Holt,  20  W.  Va. 
792. 

United  States. —  Tennessee  v.  Bank  of  Com- 
merce, 152  U.  S.  454,  14  S.  Ct.  654,  38  L.  ed. 
511;  Stone  V.  South  Carolina,  117  U.  S.  430, 

S.  Ct.  799,  29  L.  ed.  962;  Gregory  v.  Hart- 
ley, 113  U.  S.  742,  5  S.  Ct.  743,  28  L.  ed. 
1150;  Meyer  v.  Delaware  R.  Constr.  Co.,  100 
U.  S.  457,  25  L.  ed.  593;  Yulee  v.  Vose,  99' 
U.  S.  539,  25  L.  ed.  355;  Amory  v.  Amory, 
95  U.  S.  186,  24  L.  ed.  428. 

See  42  Cent.  Dig.  tit.  "Removal  of  Causes," 
§  192. 

An  acceptance  and  approval  of  the  bond 

and  petition  cannot  be  reviewed  by  another 
judge,  except  upon  a  motion  to  set  the  same 
aside.  Occum  Co.  v.  A.  &  W.  Sprague  Mfg. 
Co.,  35  Conn.  496. 

It  is  the  duty  of  the  court,  and  not  of  the 
clerk,  to  determine  the  sufficiency  of  the  bond. 
Southern  Pac.  R,  Co.  v.  Harrison,  73  Tex. 
103,  11  S.  W.  168. 

The  state  court's  decision  is  subject  to  the 
review  of  the  federal  court. 

Georgia. — 'Brodhead  v.  Shoemaker,  85  Ga.. 
728,  11  S.  E.  845. 

Louisiana. —  Louisiana  State  Bank  v.  Mor- 
gan, 4  Mart.  N.  S.  344. 

Michigan. —  Forncrook  Mfg.  Co.  v.  Barnum 
Wire  Works,  54  Mich.  552,  20  N.  W.  582. 

Mississippi. —  Jackson  v.  Alabama  Great 
Southern  R.  Co.,  58  Miss.  648.^ 

New  Jersey. —  National  Union  Bank  v. . 
Dodge,  42  N.  J.  L.  316. 

New  York.— Bell  v.  Dix,  49  N.  Y.  232; 
Chamberlain  v.  American  Nat.  L.,  etc.,  Co.,. 
11  Hun  370. 

Wisconsin. —  Northern  Pac.  R.  Co.  v.  INIc- 
Mullen,  86  Wis.  501,  56  N.  W.  629. 

United  States. —  Kern  v.  Huidekoper,  103^ 
U.  S.  485,  26  L.  ed.  354;  Postal  Tel.  Cable 
Co.  V.  Southern  R.  Co.,  88  Fed.  803;  Walker 
^\  O'Neill,  38  Fed.  374;  Traders'  Bank  v. 
Tallmadge,  9  Fed.  363,  20  Blatchf.  39; 
Field  V.  Lownsdale,  9  Fed,  Cas.  No.  4.769, 
Deady  288;  Taylor  v.  Rockefeller,  23  Fed.. 
Cas.  No.  13,802,  6  Reporter  226,  7  N.  Y. 
Wkly.  Dig.  3,  6  TOly.  Notes  Cas.  (Pa.) 
283;  U.  S.  V.  Judges,  26  Fed.  Cas.  No. 
15,501. 

See  42  Cent.  Dig.  tit.  "  Removal  of  Causes."" 
§  192. 

Where,  after  the  petition  and  bond  had 
been  filed,  a  motion  was  made  in  the  state 
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sufficient,  it  is  divested  of  jurisdiction  over  the  case.^*    The  state  court  has  no 


court  for  a  removal,  which  was  denied  as 
premature,  and  defendant's  counsel  then 
Asked  leave  to  withdrew  his  motion  for  the 
time  being,  which  was  granted,  it  was  held 
that  the  removal  did  not  take  effect,  and 
that  the  state  court  retained  jurisdiction 
^until  a  subsequent  motion  was  made  and 
granted.    Mays  v.  Newlin,  142  Fed.  574. 

24.  California, —  Francisco  v,  Manhattan 
Ins.  Co.,  36  Cal.  283. 

Indiana. —  Risley  v.  Indianapolis,  etc.,  R. 
€o.,  Wils.  572. 

Louisiana. —  Eosenfield  v.  Adams  Express 
fCo.,  21  La.  Ann.  233. 

Missouri. —  Powell  p.  Chicago,  etc.,  R.  Co., 
•64:  Mo.  544;  Beery  v.  Chicago,  etc.,  R.  Co., 
64  Mo.  533;  Stanley  v.  Chicago,  etc.,  R.  Co., 
m  Mo.  508. 

Nebraska. —  Blair  v.  West  Point  Mfg.  Co., 
7  Nebr.  146. 

New  Jersey. —  National  Union  Bank  v. 
Dodge,  42  N.  J.  L.  316. 

New  York. —  Shaft  v.  Phoenix  Mut.  L.  Ins. 
Co.,  67  N.  Y.  544,  23  Am.  Rep.  138;  Bell  v. 
Dix,  49  N.  Y.  232;  Stevens  v.  Phoenix  Ins. 
Co.,  41  N.  Y.  149;  Tierney  v.  Helvetia  Swiss 
F.  Ins.  Co.,  126  N.  Y.  App.  Div.  446,  110 
N.  Y.  Suppl.  613;  Benedict  v.  Dixon,  47 
N.  Y.  Super.  Ct.  477;  Bushnell  v.  Parker, 
13  N.  Y.  Suppl.  695;  Erisman  v.  Pidcock, 
S2  How.  Pr.  327. 

North  Carolina. —  Winslow  v.  Collins,  110 
N.  C.  119,  14  S.  E.  512;  State  v.  Dunlap,  65 
-N.  C.  491,  6  Am.  Rep.  746. 

Ohio. —  Richardson  v.  Jenks,  56  Ohio  St. 
422,  47  N.  E.  49;  Shelby  v.  Hoffman,  7  Ohio 
-St.  450. 

Oregon. —  Hall  v.  Stevenson,  19  Oreg.  153, 
23  Pac.  887,  20  Am.  St.  Rep.  803. 

South  Carolina. —  Pelzer  Mfg.  Co.  v.  Sun 
Fire  Office,  36  S.  C.  213,  15  S.  E.  562. 

Tennessee. —  Williams  v.  Adkins,  6  Coldw. 
615. 

Texas. —  Southern  Pac.  R.  Co.  v.  Harrison, 
73  Tex.  103,  11  S.  W.  168. 

Wisconsin. —  Ashland  v.  Whitcomb,  120 
Wis.  549,  98  N.  W.  531. 

United  States. —  Missouri  Pac.  R.  Co.  v. 
Fitzgerald,  160  U.  S.  556,  16  S.  Ct.  389,  40 
L.  ed.  536;  Stone  v.  South  Carolina,  117  U.S. 
430,  6  S.  Ct.  799,  29  L.  ed.  962;  National 
Steamship  Co.  v.  Tugman,  106  U.  S.  118,  1 
S.  Ct.  58,  27  L.  ed.  87;  Kern  v.  Huidekoper, 
103  U.  S.  485,  26  L.  ed.  354;  Postal  Tel. 
Cable  Co.  n.  Southern  R.  Co.,  88  Fed.  803; 
Monroe  v.  Williamson,  81  Fed.  977;  Wills  v. 
Baltimore,  etc.,  R.  Co.,  65  Fed.  532 ;  Shepherd 
■V.  Bradstreet  Co.,  65  Fed.  142;  North  Car- 
olina i\  Sullivan,  50  Fed.  593;  McCullough 
V.  Large,  20  Fed.  309;  Wellman  v.  Howland 
-Coal,  etc.,  Works,  19  Fed.  51;  Missouri  v. 
Tiedermann,  10  Fed.  20,  3  McCrary  399; 
Matthews  v.  Lyall,  16  Fed.  Cas.  No.  9,285,  6 
Mclean  13;  U.  S.  v.  Judges,  26  Fed.  Cas. 
No.  15,501. 

See  42  Cent.  Dig.  tit.  "  Removal  of  Causes," 
§  192. 

Entry  of  judgment  for  costs.— The  state 
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court  has  not  even  the  power  to  enter  judg- 
ment for  the  costs  of  an  appeal  to  the  state 
appellate  courts  and  of  a  writ  of  error  from 
the  supreme  court  of  the  United  States,  which 
resulted  in  a  reversal  of  its  order  denying 
the  removal.  National  Steamship  Co.  v.  Tug- 
man,  82  Fed.  246,  27  C.  C.  A.  116. 

Review  of  order  relating  to  removal. — A 
state  court  cannot  review,  by  appeal  or  writ 
of  error,  an  order  granting  a  removal. 

Iowa. —  Sunberg  v.  Babcock,  61  Iowa  601, 
16  N.  W.  716. 

Louisiana. —  Contra,  State  v.  Judge  Thir- 
teenth Judicial  Dist.,  23  La.  Ann.  29,  8  Am. 
Rep.  583. 

Massachusetts. —  Contra,  Stone  v.  Sargent, 
129  Mass.  503. 

Michigan. —  Forncrook  Mfg.  Co.  v.  Barnum 
Wire  Works,  54  Mich.  552,  20  N.  W.  582. 

Nevada. —  Contra,  State  v.  Curler,  4  Nev. 
445. 

New  York. —  Fargo  v.  McVicker,  55  Barb. 
437,  38  How.  Pr.  I. 

Tennessee. —  Kendrick  v.  McQuary,  Cooke 
480. 

Texas. —  Durham  v.  Southern  L.  Ins.  Co., 
46  Tex.  182. 

United  States. —  Akerly  v.  Vilas,  1  Fed. 
Cas.  No.  119,  1  Abb.  284,  2  Biss.  110;  Eller- 
man  v.  New  Orleans,  etc.,  R.  Co.,  8  Fed.  Cas. 
No.  4,382,  2  Woods  120. 

See  42  Cent.  Dig.  tit.  "  Removal  of  Causes," 
§  200. 

No  state  court  has  power,  by  appeal  or 
otherwise,  to  review  an  order  of  the  federal 
court  granting  or  denying  a  motion  to  re- 
mand. 

Arkansas. —  May  v.  State  Nat.  Bank,  59 
Ark.  614,  28  S.  W.  431. 

Idaho. —  Coeur  D'Alene  R.,  etc.,  Co.  V, 
Spalding,  6  Ida.  97,  53  Pac.  107. 

Iowa. —  Ryan  v.  Mathews,  64  Iowa  250,  20 
N.  W.  174. 

Michigan. —  Lewis  V.  Weidenfeld,  114  Mich. 
581,  72  N.  W.  604. 

Minnesota. —  Smithson  v.  Chicago  Great 
Western  R.  Co.,  71  Minn.  216,  73  N.  W.  853. 

Nebraska. —  Fitzgerald  v.  Fitzgerald,  etc., 
Constr.  Co.,  44  Nebr.  463,  62  N.  W.  899. 

Pennsylvania. — Jifkins  V.  Sweetzer,  2  Wkly. 
Notes  Cas.  591. 

Texas. —  Pioneer  Sav.,  etc.,  Co.  v.  Peck,  20 
Tex.  Civ.  App.  Ill,  49  S.  W.  160;  Talbott  v. 
Planters  Oil  Co.,  12  Tex.  Civ.  App.  49,  33 
S.  W.  745. 

Uta,h. —  Rio  Grande  Western  R.  Co.  v.  Tel- 
luride  Power  Transmission  Co.,  23  Utah  22, 
63  Pac.  995. 

United  States. —  Missouri  Pac.  R.  Co.  V. 
Fitzgerald,  160  U.  S.  556,  16  S.  Ct.  389,  40 
L.  ed.  536. 

See  42  Cent.  Dig.  tit.  "  Removal  of  Causes," 
§  192. 

A  refusal  by  a  state  court  to  allow  a  cause 
to  be  removed  can,  when  the  federal  court 
has  not  remanded  the  same,  usually  be  re- 
viewed by  such  state  court  of  appeal  as  has 
jurisdiction  over  the  other  questions  in  the 
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power  to  try  questions  of  fact  arising  upon  the  petition;  but  must  accept  the 


cause,  upon  an  appeal  from  the  final  decree; 
l)ut  not  by  a  direct  appeal  from  such  inter- 
locutory order. 

California. —  Brooks  v,  Calderwood,  19  Cal. 
124. 

Georgia. —  Southern  R.  Co.  Hudgins,  107 
•Ga.  334,  33  S.  E.  442;  Western  Union  Tel. 
€o.  r.  Griffith,  104  Ga.  56,  30  S.  E.  420. 

Illinois.— Veirce  v.  Walters,  164  111.  560, 
45  N.  E.  1068;  Merchants'  Despatch  Transp. 
•Co.  V.  Joesting,  89  111.  152;  Cromie  v. 
:Nortwick,  56  lil.  353;  Hartford  F.  Ins.  Co. 
■V.  Vanduzor,  49  111.  489. 

Indiana. — American  Carbon  Co.  v.  Jackson, 
■24  Ind.  App.  390,  56  N.  E.  862. 

Michigan. —  Schwab  v.  Coots,  48  Mich.  116, 
11  N.  W.  832. 

Minnesota. —  St.  Anthony  Falls  Water 
Power  Co.  v.  King  Wrought  Iron  Bridge  Co., 
23  Minn.  186,  23  Am.  Rep.  682. 

'Nevada. —  State  v.  Curler,  4  Nev.  445. 

North  Carolina. —  Howard  v.  Southern  R. 
€o.,  122  N.  C.  944,  29  S.  E.  778. 

Ohio.—  Shelby  v.  Hoffman,  7  Ohio  St.  450. 

Tennessee. — Campbell  v.  Wallen,  Mart.  &  Y. 
266. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Davis,  (Civ. 
App.  1899)  54  S.  W.  381  [reversed  on  other 
grounds  in  93  Tex.  378,  55  S.  W.  562]. 

United  States. —  Missouri  Pac.  R.  Co.  v. 
Fitzgerald,  160  U.  S.  556,  16  S.  Ct.  389,  40 
L.  ed.  536;  Marshall  v.  Holmes,  141  U.  S. 
589,  12  S.  Ct.  62,  35  L.  ed.  870;  Chesapeake, 
etc.,  R.  Co.  V.  White,  111  U.  S.  134,  4  S.  Ct. 
553,  28  L.  ed.  378;  Mever  v.  Delaware  R. 
Constr.  Co.,  100  U.  S.  457,  25  L.  ed.  593; 
Home  L.  Ins.  Co.  v,  Dunn,  19  Wall.  214,  22 
L.  ed.  68. 

See  42  Cent.  Dig.  tit.  "  Removal  of  Causes," 
I  207. 

If  tbe  state  court  continues  to  act  in  a 
case  that  has  been  properly  removed,  its 
final  judgment  may  be  reversed  by  a  writ  of 
error  from  the  supreme  court  of  the  United 
States,  after  it  has  been  affirmed  by  the 
highest  court  of  the  state  in  which  a  decision 
in  the  suit  can  be  had  (U.  S.  Rev.  St.  (1878) 
§  709;  State  Jumel  v.  Johnson,  29  La.  Ann. 
399;  Cincinnati,  etc.,  R.  Co.  v.  Bohon,  200 
U.  S.  221,  26  S.  Ct.  166,  50  L.  ed.  448;  South- 
ern R.  Co.  V.  Allison,  190  U.  S.  326,  23  S.  Ct. 
713,  47  L.  ed.  1078;  Missouri,  etc.,  R.  Co.  v. 
Hickman,  183  U.  S.  53,  22  S.  Ct.  18,  46  L.  ed. 
78;  Missouri  Pac,  R.  Co.  v.  Fitzgerald,  160 
U.  S.  556,  16  S.  Ct.  389,  40  L.  ed.  536;  Bur- 
lington, etc.,  R.  Co.  V.  Dunn,  121  U.  S.  182,  7 
S.  Ct.  1114,  30  L.  ed.  885;  Oakley  v.  Good- 
noAv,  118  U.  S.  43,  6  S.  Ct.  944,  30  L.  ed.  61; 
Stone  V.  South  Carolina,  117  U.  S.  430,  6 
S.  Ct.  799,  29  L.  ed.  962;  Bush  v.  Kentucky, 
107  U.  S.  110,  1  S.  Ct.  625,  27  L.  ed.  354; 
Kimball  V.  Evans,  93  U.  S.  320,  23  L.  ed.  920 ; 
Kanouse  v.  Martin,  14  How.  (U.  S.)  23,  14 
L.  ed.  310,  15  How.  198,  14  L.  ed.  660; 
Gordon  v.  Longest,  16  Pet.  (U.  S.)  97,  10 
L.  ed.  900),  or  the  proceedings  may  be  stayed 
by  an  injunction  of  the  circuit  court  of  the 
United  States  (Kern  v.  Huidekoper,  103  U.  S. 
494,  26  L.  ed.  497 ;  French  v.  Hay,  22  Wall. 


(U.  S.)  250,  22  L.  ed.  857;  Abeel  v.  Culber- 
son, 56  Fed.  329;  Baltimore,  etc.,  R.  Co.  v. 
Ford,  35  Fed.  170;  Wagner  v.  Drake,  31  Fed. 
849;  Warren  v.  Ives,  29  Fed.  Cas.  No.  17,197, 

I  Flipp.  356.  Contra,  Fisk  v.  Union  Pac.  R. 
Co.,  9  Fed.  Cas.  No.  4,827,  6  Blatchf.  362; 
Penrose  v.  Penrose,  19  Fed.  Cas.  No.  10,958, 
17  Blatchf  332),  even  when  the  state  is  plain- 
tiff (Abeel  v.  Culberson,  supra).  Such  a  mo- 
tion will  not  ordinarily  be  granted  before  a 
motion  to  remand  the  cause  has  been  decided, 
unless  the  right  of  removal  is  beyond  dis- 
pute. Sinclair  v.  Pierce,  50  Fed.  851;  Frish- 
man  v.  Insurance  Cos.,  41  Fed.  449.  The 
supreme  court  of  the  United  States  will  not 
grant  a  writ  of  prohibition  to  prevent  a 
state  court  from  proceeding  in  a  suit  after 
its  removal.  Chesapeake,  etc.,  R.  Co.  v. 
White,  111  U.  S.  134,  4  S.  Ct.  353,  28  L.  ed. 
378. 

Waiver  of  right  to  removal. —  Defendant 
does  not  waive  his  right  to  a  removal  when 
the  state  court  has  claimed  a  right  still  to  re- 
tain its  jurisdiction  by  making  a  motion  for  a 
continuance  or  adjournment  in  the  state  court 
(Southern  Pac.  Co.  v.  Harrison,  73  Tex.  103, 

II  S,  W.  168;  Baltimore,  etc.,  R.  Co.  v.  Ford, 
35  Fed.  170),  by  then  consenting  to  plead  and 
try  the  case  at  the  next  term  of  such  court 
(Waite  V.  Phoenix  Ins.  Co.,  72  Fed.  769),  by 
consenting  to  try  the  case  before  a  referee 
(National  Steamship  Co.  v.  Tugman,  106 
U.  S.  118,  I  S.  Ct.  58,  27  L.  ed.  87),  by  de- 
fending upon  a  subsequent  trial  (Stix  v. 
Keith,  90  Ala.  121,  7  So.  423;  Little  Rock, 
etc.,  R.  Co.  V.  Iredell,  50  Ark.  388,  8  S.  W. 
21;  Upham  v.  Scovilie,  40  Ark.  170;  Herry- 
ford  V.  Mtnai  Ins.  Co.,  42  Mo.  148;  Erie  R. 
Co.  V.  Stringer,  32  Ohio  St.  468;  Northern 
Pac.  R.  Co.  V.  McMullen,  86  Wis.  501,  56 
N.  W.  629;  Meyer  v.  Delaware  R.  Constr. 
Co.,  100  U.  S.  457,  25  L.  ed.  593;  Home  L. 
Ins.  Co.  V.  Dunn,  19  Wall.  (U.  S.)  214,  22 
L.  ed.  68;  Kirby  V.  Chicago,  etc.,  R.  Co.,  106 
Fed.  551;  McMullen  v.  Northern  Pac.  R.  Co., 
57  Fed.  16;  North  Carolina  v.  Sullivan,  50 
Fed.  593;  Richards  v.  Rock  Rapids,  31  Fed. 
505.  Contra,  Home  Ins.  Co.  v.  Curtis,  32 
Mich.  402;  Marckwald  v.  Oceanic  Steam  Nav. 
Co.,  11  Hun  (N.  Y.)  462;  Wausau  First  Nat. 
Bank  v.  Conway,  67  Wis.  210,  30  N.  W.  215), 
nor  by  the  argument,  in  opposition  to  an  ap- 
peal from  an  order  of  removal  by  the  state 
court,  which  was  reversed  (Garrett  r.  Bonner, 
30  La.  Ann.  1305;  Mecke  v.  Valley  Town  Min- 
eral Co.,  89  Fed.  209).  But  where  defendant 
had  applied  to  the  judge  of  the  state  court  for 
an  order  of  removal,  w^hich  was  denied,  and 
had  appealed  from  such  denial  to  the  state  su- 
preme court,  which  affirmed  the  same,  it  was 
said  that  that  decision  must  stand  until  it 
was  reversed  by  the  supreme  court  of  the 
United  States.  Springer  v.  Howes,  69  Fed. 
849  [approving  Springer  V.  Howes,  115  N.  C. 
370,  20  S.  E.  469].  The  right  to  a  removal 
was  waived,  when  contemporaneously  with  his 
petition,  the  party  obtained  from  the  state 
supreme  couit  a  certiorari  to  remove  the 
record  thereto  for  review  (Hudson  River  R., 
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facts  therein  alleged  as  true.^^  It  cannot  take  a  default,^^  grant  a  motion  to  dis- 
miss, which  is  already  pending;  nor  even,  it  has  been  held,  grant  a  stay  of  pro- 
ceedings.^^ No  state  court  will  issue  a  writ  of  mandamus  to  compel  the  state 
court  of  first  instance  to  proceed  in  a  cause,  which  it  has  unlawfully  ordered  to 
be  removed/^  or  to  allow  the  removal  of  a  cause,  the  removal  of  which  it  has 
improperly  denied .^^  According  to  the  preponderance  of  authority,  if  the  state 
court  proceeds  in  a  cause,  notwithstanding  an  attempted  removal,  and  the  case 
is  subsequently  remanded  because  of  want  of  jurisdiction,  the  intervening  pro- 
ceedings in  the  state  court  are  valid.^^    But  in  such  a  case,  where  the  circuit 


etc.,  Co.  V.  Day,  54  Fed.  545 ) ,  and  where  sub- 
sequent to  a  removal,  which  the  state  court 
refused  to  recognize,  the  defendant  pleaded 
and  recovered  judgment  upon  counter-claim. 
Texas,  etc.,  R.  Co.  r.  Eastin  (214  U.  S.  153, 
29  S.  Ct.  564), 

25.  Alabama. —  Stix  r.  Keith,  90  Ala.  121, 
7  So.  423. 

Arkansas. —  St.  Louis  Southwestern  R.  Co. 
V.  Adams,  (1008)  112  S.  W.  186. 

Georgia. —  Southern  R.  Co,  v.  Hudgins,  107 
Ga.  334,  33  S.  E.  442;  Horan  v.  Strachan,  82 
Ga.  560,  9  S.  E.  429. 

Illinois. — Western  Union  Tel.  Co.  v.  Horack, 
9  111.  App.  309. 

Iowa. —  Byson  v.  McPherson,  71  Iowa  437, 
32  N.  W.  418;  Van  Horn  v.  Litchfield,  70 
Iowa  11,  29  N,  W.  783.  But  see  Burch  v. 
Davenport,  etc.,  R.  Co.,  46  Iowa  449,  26  Am. 
Rep.  1.50 ;  Delaware  R.  Constr.  Co.  v.  Daven- 
port, etc.,  R.  Co.,  46  Iowa  406. 

Kentuclcv. —  Hardwick  v.  Kean,  95  Ky.  563, 

26  S.  VV.  5893  16  Ky.  L.  Rep.  110. 
Louisiana. —  Guinault  v.  Louisville,  etc.,  R. 

Co.,  42  La.  Ann.  52,  7  So.  62. 

Maine. —  Craven  v.  Turner,  82  Me.  383,  19 
Atl.  864. 

Minnesota. —  Roberts  v.  Chicago,  etc.,  R. 
Co.,  48  Minn.  521,  51  N.  W.  478.  But  see 
Dunn  V.  Burlinsfton,  etc.,  R.  Co.,  35  Minn.  73, 

27  N.  W.  448.  ^ 

New  Hampshire. —  Monroe  v.  Connecticut 
River  Lumber  Co.,  66  N.  H.  628,  32  Atl. 
152. 

New  York. —  Miller  v.  Kent,  60  How.  Pr. 
451.  But  see  Clark  v.  Opdyke,  10  Hun  383; 
Levy  V.  O'Neil,  14  Abb.  Pr.  N.  S:  63 ;  Disbrow 
V.  Driggs,  8  Abb.  Pr.  305  note,  16  How.  Pr. 
346. 

Texas. —  See  Southern  Pac.  Co.  v.  Harri- 
son, 73  Tex.  103,  11  S.  W.  168. 

United  States. —  Kansas  City,  etc.,  R.  Co. 
V.  Daughtry,  138  U.  S.  298,  11  S.  Ct.  306,  34 
L.  ed.  963  \afflrming  88  Tenn.  721,  13  S.  W, 
698;  Burlington,  etc.,  R.  Co.  v.  Dunn,  122 
U,  S.  513,  7  S.  Ct.  1262,  30  L.  ed.  1159; 
Shane  v.  Butte  Electric  R.  Co.,  150  Fed.  801 ; 
Fidelity  Trust,  etc.,  Co.  v.  Newport  News, 
etc.,  Co.,  70  Fed.  403;  Powers  v.  Chesapeake, 
etc.,  R.  Co.,  65  Fed.  129  [affirmed  in  169 
U.  S.  92,  18  S.  Ct.  264,  42  L.  ed.  673] ;  Sin- 
clair V.  Pierce,  50  Fed.  851. 

Compare  Orosco  v.  Gagliardo,  22  Cal.  83. 

See  42  Cent.  Dig.  tit.  "  Removal  of  Causes," 
§  193. 

26.  Mattoon  v.  Hinkley,  33  111.  208 ;  Sfoker 
f.  Leavenworth,  7  La.  390. 

27.  Chambers  v.  Illinois  Cent.  R,  Co.,  104 

[XII,  A] 


Iowa  238,  73  N.  W.  593.  Contra,  Edgarton 
V.  Webb,  41  Ga.  417,  holding  that  a  motion  ta 
dismiss  a  Avrit  of  error  takes  precedence  over 
an  application  for  a  removal. 

28.  Bell  V.  Dix,  49  N.  Y.  232.  See  Vose 
V.  Yulee,  64  N.  Y.  449  [reversed  on  other 
grounds  in  99  U.  S.  539,  25  L.  ed.  355]. 

Proceedings  in  a  state  court,  under  an 
order  for  a  removal,  are  stayed  by  an  appeal 
therefrom  to  a  state  court  of  review  and  the 
taking  of  such  steps  as  would  procure  a  stay 
of  proceedings  upon  other  appeals.  Bragg  v. 
Tibbs,  44  Ga.  294 ;  Burson  v.  New  York  Nat. 
Park  Bank,  40  Ind.  173,  13  Am.  Rep.  285. 
Contra,  Ellerman  v.  New  Orleans,  etc.,  R.  Co., 
8  Fed.  Cas.  No.  4,382,  2  Woods  120. 

A  defendant  may  raise,  by  answer,  the 
question  of  a  loss  of  jurisdiction  by  a  state 
court,  by  reason  of  proceedings  taken  under 
the  laws  of  the  United  States  for  a  removal 
of  the  cause  to  the  federal  courts;  and  upon, 
proof  of  proceedings,  taken  regularly  and  in 
strict  accordance  with  said  laws,  he  is  en- 
titled to  judgment  adjudging  all  subsequent 
proceedings  in  the  state  court  void.  Shaft  v.. 
Phcenix  Mut.  L.  Ins.  Co.,  67  N.  Y.  544,  23 
Am.  Rep.  138. 

29.  Francisco  v.  Manhattan  Ins.  Co.,  36 
Cal.  283.  Contra,  Kleiber  v.  McManus,  66 
Tex.  48,  17  S.  W.  249;  White  v.  Holt,  20 
W.  Va.  792. 

30.  Alabama. —  See  Ex  p.  State  Ins.  Co., 
50  Ala.  464. 

Michigan. — People  v.  Judge  Wayne  Cir.  Ct.,. 
21  Mich,  372. 

Nevada. —  State  v.  Curler,  4  Nev.  445. 

New  York. —  People  v.  Judges  New  York 
C.  PL,  2  Den.  197. 

Ohio.—  Shelby  v.  Hoffman,  7  Ohio  St.  450. 

Contra. —  Brown  v.  Crippen,  4  Hen.  &  M. 
173. 

See  42  Cent.  Dig.  tit.  "  Removal  of  Causes," 
§  207. 

SI.  Connecticut. —  Darton  v.  Sperry,  71 
Conn.  339,  41  Atl.  1052;  Winchell  v.  Coney, 
54  Conn.  24,  5  Atl.  354. 

Georgia, —  Dahlonega  Co.  v.  Frank  W.  Hall 
Merchandise  Co.,  88  Ga.  339,  14  S.  E.  473; 
Hunter  v.  Colquitt,  73  Ga.  44;  Edgarton  v, 
W^ebb,  41  Ga.  417. 

Minnesota. —  Roberts  c.  Chicago,  etc.,  R. 
Co.,  48  Minn.  521,  51  N.  W.  478. 

New  Jersey. —  National  Union  Bank  v. 
Dodge,  42  N.  J.  L.  316;  Johnson  v.  Gelston, 
3  N.  J.  L.  668. 

OMo.— Hadley  v.  Dunlap,  10  Ohio  St.  1. 
But  see  Bruce  v.  Gibson,  8  Ohio  Dec.  (Re- 
print) 319,  7  Cine.  L.  Bui.  94. 
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court  of  the  United  States  has  denied  a  motion  for  a  remand  and  entered  final 
judgment;  that  judgment  until  reversed  is  binding  upon  the  courts  of  the  state; 
and  a  subsequent  judgment  to  the  contrary,  which  is  affirmed  by  the  highest 
court  of  the  state  that  has  jurisdiction  to  review  the  same,  will  be  reversed  by 
the  supreme  court  of  the  United  States,  irrespective  of  the  validity  of  the 
removal. 

B.  After  Discontinuance  or  Dismissal  Without  Prejudice.  When  a 
case,  subsequent  to  its  removal,  has  been  discontinued  or  dismissed  bv  plaintiff,^^ 
or  dismissed  without  prejudice,  or  some  other  final  disposition  thereof  made, 
which  is  not  upon  the  merits, a  new  suit  may  be  brought  in  the  state  court  upon 
the  same  cause  of  action  for  the  same  amount;  or  for  a  less  sum,  which  is  below 
the  jurisdictional  a  mount. 

C.  After  Remand.  Upon  the  remand  of  a  case,  the  state  court  takes  com- 
plete jurisdiction  of  the  same.^^    The  state  court  has  power  to  determine:  Whether 


South  Carolina. —  State  v.  Port  Royal,  etc., 
K.  Co.,  45  S.  C.  413,  23  S.  E.  363. 

Tennessee. —  Greenlaw  v.  Williams,  2  Lea 
533. 

West  Virginia.— Whita  v.  Holt,  20  W.  Va. 
792.  But  see  Parker  v.  Clarkson,  39  W.  Va. 
184,  19  S.  E.  431. 

United  States. —  Johnson  v.  Wells,  91  Fed. 
1;  Manhattan  First  Nat.  Bank  v.  King 
Wrought  Iron  Bridge  Co.,  9  Fed.  Cas.  No. 
4,803. 

Compare  Tucker  v.  Inter-States  L.  Assoc., 
112  N.  C.  796,  17  S.  E.  532. 

But  see  Texas,  etc.,  R.  Co.  v.  Davis,  93 
Tex.  378,  55  S.  W.  562;  Seeligson  v.  Texas 
Transp.  Co.,  70  Tex.  198,  7  S.  W.  708. 

See  42  Cent.  Dig.  tit.  "  Removal  of  Causes," 
§  212. 

31a.  Chesapeake,  etc.,  R.  Co.  v.  McCabe, 
213  U..  S.  207,  29  S.  Ct.  430. 

32.  Georgia. — ^Mclver  v.  Florida  Cent., 
etc.,  R.  Co.,  110  Ga.  223,  36  S.  E.  775. 

Illinois. —  Cleveland,  etc.,  R.  Co.  v.  Reese, 
93  111.  App.  657. 

Kentucky.' —  Stephenson  v.  Illinois  Cent.  R. 
€o.,  75  S.  W.  260,  25  Ky.  L.  Rep.  442. 

Missouri. —  Krueger  v.  Chicago,  etc.,  R.  Co., 
84  Mo.  App.  358. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Maddox,  26 
Tex.  Civ.  App.  297,  63  S.  W.  134. 

United  States. —  Gassman  v.  Jarvis,  100 
Fed.  146. 

Contra.— Baltimore,  etc.,  R.  Co.  v.  Fulton 
59  Ohio  St.  575,  53  N.  E.  265,  44  L.  R.  A^ 
520. 

See  42  Cent.  Dig.  tit.  "  Removal  of  Causes," 
§  206. 

When  a  criminal  prosecution  has,  after  its 
removal,  been  dismissed  by  the  federal  court 
for  want  of  jurisdiction,  the  state  court  has 
power  to  declare  a  forfeiture  of  a  recog- 
nizance.   Hunter  v.  Colquitt,  73  Ga.  44. 

When  a  receiver  was  appointed  by  the 
federal  court  after  a  removal  and  the  case 
subsequently  dismissed  for  want  of  jurisdic- 
tion, his  bond  could  not  be  enforced  in  the 
state  court.  Earlv  r.  Beecher,  7  Lea  (Tenn.) 
250.    See  Doaiie  r.  Corbin,  44  111.  App.  463. 

33.  Swift  V.  Hoblewetz,  10  Kan.  App.  48, 
61  Pac.  969.  Contra,  Baltimore,  etc.,  R.  Co. 
V.  Fulton,  59  Ohio  St.  575,  53  N.  E.  265,  44 
L.  R.  A.  520. 


34.  Gassman  v.  Jarvis,  100  Fed.  146.  Con- 
tra, Cox  V.  East  Tennessee,  etc.,  R.  Co.,  68 
Ga.  446;  Baltimore,  etc.,  R.  Co.  v.  Fulton,  59 
Ohio  St.  575,  53  N.  E.  265,  44  L.  R.  A.  520. 

The  same  case  cannot  be  prosecuted  in  the 
state  court.  Stephenson  v.  Illinois  Cent.  R. 
Co.,  75  S.  W.  260,  25  Ky.  L.  Rep.  442 ;  Texas, 
etc.,  R.  Co.  V.  Huber,  (Tex.  Civ.  App.  1906) 
95  S.  W.  568.  But  see  Seeligson  v.  Texas 
Transp.  Co.,  70  Tex.  198,  7  S.  W.  708. 

Where  a  new  suit  for  the  same  cause  of 
action  was  begun  in  the  state  court  after  the 
removal  and  before  the  disposition  of  the 
former  case,  it  was  held  that  a  plea  of  lis 
pendens  should  be  sustained.  Hollingsworth 
V.  Southern  R.  Co.,  57  S.  C.  453,  35  S.  E. 
739. 

35.  Young  V.  Southern  Bell  Tel.,  etc.,  Co., 
75  S.  C.  326,  55  S.  E.  765,  7  L.  R.  A.  N.  S. 
501;  Hooper  v.  Atlanta,  etc.,  R.  Co.,  106 
Tenn.  28,  60  S.  W.  607;  Texas  Cotton  Prod- 
ucts Co.  V.  Starnes.  128  Fed.  183  [affirmed  in 
133  Fed.  1022,  66  C.  C.  A.  673]. 

36.  Georgia. —  Thatcher  v.  McWilliams,  47 
Ga.  306. 

Minnesota. — Floody  v.  Chicago,  etc.,  R.  Co., 
104  Minn.  132,  116  N.  W.  111. 

Mississippi. —  Jackson  v.  Alabama  Great 
Southern  R.  Co.,  58  Miss.  648;  Germania 
F.  Ins.  Co.  V.  Francis,  52  Miss.  457,  24  Am. 
Rep.  674. 

'New  Jersey. — Johnson  v.  Gelston,  3  N.  J.  L. 
668. 

Oregon. —  Knahtla  v.  Oregon  Short  Line, 
etc.,  R.  Co.,  21  Oreg.  136,  27  Pac.  91. 

Texas.— YLlQihQY  v.  McManus,  66  Tex.  48, 
17  S.  W.  249. 

United  States. —  Birdseve  r.  Shaeffer,  37 
Fed.  821  la/firmcd  in  140,  U.  S.  672,  11  S.  Ct. 
1017,  35  L.  ed.  403]. 

See  42  Cent.  Dig.  tit.  "  Removal  of  Causes," 
§  235. 

The  fact  that  an  appeal  wiiich  is  not  ac- 
companied by  a  supersedeas  has  been  taken 
from  the  order  of  remand  does  not  prevent 
the  state  court  from  assuming  jurisdiction. 
Stommol  r.  Timbrel,  84  Iowa  336.  51  N.  W. 
159.  It  was  held  that  a  subsequent  order  of 
tlie  fedoral  t'l  uvt  revoking  the  renrand  dnos  not 
d'vest  (he  state  court  of  jurisdiction.  Yaw- 
V'u'e  Min.  Co.  r.  Propeller  Towboat  Co..  59 
S.  C.  549,  38  S.  E.  156.     But  see  Empire 
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to  recognize  pleadings  that  are  filed  in  the  federal  court,^^  or  testimony,^^  or  other 
proceedings  there  taken  before  the  remand.^^ 

XIII.  Proceedings  in  Federal  Court  After  Removal. 

A.  In  General.  The  Judiciary  Act  of  1875,  which  in  this  respect  is  still  in 
force,  provides  "that  the  circuit  court  of  the  United  States  shall,  in  all  suits, 
removed  under  the  provisions  of  this  act,  proceed  therein  as  if  the  suit  had  been 
originally  commenced  in  said  circuit  court,  and  the  same  proceedings  had  been 
taken  in  such  suit  in  said  circuit  court  as  shall  have  been  had  therein  in  said  State 
court  prior  to  its  removal;"     and  'Hhat  when  any  suit  shall  be  removed  from  a. 


Min.  Co.  V.  Propeller  Tow-Boat  Co.,  108  Fed. 
900. 

Removal  after  remand.— After  a  remand, 
a  second  removal  upon  tne  same  ground  has 
been  denied,  although  defects  in  the  petition 
had  been  corrected  so  as  to  show  the  juris- 
diction. 

Kansas. —  Bodley  v.  Emporia  Nat.  Bank,  38 
Kan.  59,  16  Pac.  88. 

Missouri. —  Nichols  v.  Stevens,  123  Mo.  96, 
25  S.  W.  578,  27  S.  W.  613,  45  Am.  St.  Rep. 
514. 

Nehraska. —  See  Gerner  v.  Mosher,  58  Nebr. 
135,  78  N.  W.  384,  46  L.  R.  A.  244. 

Texas. —  See  Michigan  Stove  Co.  v.  Waco 
Hardware  Co.,  22  Tex.  Civ.  App.  293,  54 
S.  W.  357. 

United  States. —  St.  Paul,  etc.,  R.  Co.  v. 
McLean,  108  U.  S.  212,  2  S.  Ct.  498,  27  L.  ed. 
703  [affirming  16  Fed.  Cas.  No.  8,893,  17 
Blatchf.  363,  21  Alb.  L.  J.  (N.  Y.)  47]  ;  Smith 
V.  Travelers'  Ins.  Co.,  73  Fed.  513;  Frisbie  v. 
Chesapeake,  etc.,  R.  Co.,  59  Fed.  36Q ;  Brig- 
ham  V.  C.  C.  Thompson  Lumber  Co.,  55  Fed. 
881;  Johnston  V.  Donvan,  30  Fed.  395.  Con- 
tra, Freeman  v.  Butler,  39  Fed.  1. 

See  42  Cent.  Dig.  tit.  "  Removal  of  Causes," 
§  236. 

Where  a  cause  is  erroneously  removed  from 
a  state  court  to  the  circuit  court  of  the 
United  States  and  thereafter  remanded  to  the 
state  court,  all  orders  made  in  the  case  by 
the  United  States  court,  except  tlie  one  re- 
manding the  case,  are  void  for  want  of  juris- 
diction. Floodv  V.  Chicago,  etc.,  R.  Co.,  104 
Minn.  132,  116"  N.  W.  111. 

When  the  federal  court  had  set  aside  its 
order  of  remand  at  the  term  when  the  same 
was  made,  and  meanwhile  plaintiff  had  filed 
a  copy  of  the  first  order  with  the  state  court 
and  obtained  a  judgment  there,  which  was 
affirmed  on  appeal  by  the  supreme  court  of 
the  state,  it  was  held  that  a  motion  by  plain- 
tiff in  the  federal  court  to  strike  the  cause 
from  its  docket  would  not  be  decided  until 
defendant  had  an  opportunity  to  bring  the 
judgment  of  the  state  court  before  the  su- 
preme court  of  the  United  States  for  review. 
Empire  Min.  Co.  v.  Propeller  Tow-Boat  Co., 
108  Fed.  900. 

The  better  practice  is  to  present  to  the 
state  court  a  certified  copy  of  the  order  of 
the  federal  court  remanding  the  cause.  See- 
ligson  V.  Texas  Transp.  Co.,  70  Tex.  198,  7 
S.  W.  708. 

37.  Avres  t\  Wiswall,  112  U.  S.  187,  5 
S.  Ct.  90,  28  L.  ed.  693. 
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38.  Ayres  v.  Wiswall,  112  U.  S.  187,  5- 
S.  Ct.  90,  28  L.  ed.  693 ;  Broadway  Ins.  Co.  i\ 
Chicago  Great  Western  R.  Co.,  101  Fed.  507. 

39.  Doane  v.  Corbin,  44  111.  App.  463. 

40.  18  U.  S.  St.  at  L.  472,  c.  137,  §  S 
[U.  S.  Comp.  St.  (1901)  p.  512]. 

A  removal  is  analogous  to  a  change  of 
venue;  not  to  an  appeal.  Davis  v.  St.  Louis, 
etc.,  R.  Co.,  25  Fed.  786. 

After  the  removal,  the  case  can  be  dis- 
missed for  a  defect  in  the  service  of  process. 
(Remington  v.  Central  Pac.  R.  Co.,  198  U.  S. 
95,  25  S.  Ct.  577,  49  L.  ed.  959;  National 
Acc.  Soc.  V.  Spiro,  164  U.  S.  281,  17  S.  Ct, 
996,  41  L.  ed.  435;  Wabash  Western  R.  Co. 
V.  Brow,  164  U.  S.  271,  17  S.  Ct.  126,  41 
L.  ed.  431;  Goldey  v.  Morning  News,  156 
U.  S.  518,  15  S.  Ct.  559,  39  L.  ed.  517;  Mecke 
V.  Valleytown  Mineral  Co.,  89  Fed.  114),  al- 
though the  time  allowed  by  the  state  prac- 
tice for  such  objection  has  expired  (Green- 
leaf  V.  Railway  Postal  Clerks  Nat.  Assoc,„ 
130  Fed.  209).  A  defendant,  after  removal, 
can  plead  a  defense  based  upon  a  federal 
statute,  which  the  state  court  could  not  have 
entertained.  Lehigh  Valley  R.  Co.  v.  Rainey,. 
99  Fed.  596.  The  jurisdiction  of  the  federal 
court,  after  a  removal,  dates  back  to  the 
time  of  the  original  service  of  process.  Owen» 
V.  Ohio  Cent.  R.  Co.,  20  Fed.  10.  The  objec- 
tion that  defendant,  who  was  properly  served 
with  process  within  the  state,  was  not  served 
witliin  the  federal  district,  cannot  be  sus- 
tained. Friezen  v.  Allemania  F.  Ins.  Co.,  30 
Fed.  349.  The  practice  after  the  removaT 
must  be  substantially  in  accordance  with  the 
modes  of  procedure  followed  in  the  federal 
courts  in  original  cases.  Henning  v.  Western 
Union  Tel.  Co.,  40  Fed.  658;  Toucev  V.  Bowen^ 
24  Fed.  Cas.  No.  14,107,  1  Biss.  81.  If  the 
action  is  at  common  law,  the  practice  in  the 
state  courts  will  be  followed  as  near  as  may 
be  except  in  cases  regulated  by  a  federal 
statute.  U.  S.  Rev.  St.  (1878)  §  914  [U.  S. 
Comp.  St.  (1901)  p.  684];  Foster  Fed. 
Pr.  c.  XXVII.  If  in  equity,  the  practice  will 
be  in  accordance  with  that  in  the  high 
court  of  chancery  in  England,  so_  far  as; 
the  same  may  reasonably  be  applied  con- 
sistently with  the  local  circumstances  and 
local  conveniences  of  the  district  where  the 
court  is  held,  except  as  modified  by  the  fed- 
eral statutes  and  local  equity  rules.  Eq. 
Rule  94;  Thomson  th  Wooster,  114  U.  S. 
104,  5  S.  Ct.  788,  29  L.  ed.  105;  Lewis  v. 
Shainwald,  48  Fed.  492,  7  Sawy.  403;  Taylor 
V.  Life  Assoc.  of  America,  13  Fed.  493;  Boat- 
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State  court  to  a  circuit  court  of  the  United  States,  any  attachment  or  sequestration 
of  the  goods  or  estate  of  the  defendant  had  in  such  suit  in  the  State  court  shall  hold 
the  goods  or  estate  so  attached  or  sequestered  to  answer  the  final  judgment  or 
decree  in  the  same  manner  as  by  law  they  would  have  been  held  to  answer  final 
judgment  or  decree  had  it  been  rendered  by  the  court  in  which  such  suit  was 
commenced;  and  all  bonds,  undertakings,  or  security  given  by  either  party  in. 
such  suit  prior  to  its  removal  shall  remain  valid  and  effectual,  notwithstanding 
said  removal;  and  all  injunctions,  orders,  and  other  proceedings  had  in  such  suit 
prior  to  its  removal  shall  remain  in  full  force  and  effect  imtil  dissolved  or  modified 
by  the  court  to  which  such  suit  shall  be  removed.'' 

B.  Time  to  Proceed  and  Plead  in  Federal  Court.  Since  the  statute 
says  that  the  copy  of  the  record  in  the  state  court  "being  entered  as  aforesaid  in 
said  circuit  court  of  the  United  States,  the  case  shall  then  proceed  in  the  same 
manner  as  if  it  had  been  originally  commenced  in  the  said  circuit  court,"     it  is 


men's  Sav.  Bank  v.  Wagenspack,  12  Fed.  66, 
4  Woods  130;  1  Foster  Fed.  Pr.  1. 

A  cause  improperly  removed  under  the  Re- 
moval Act  cannot  be  retained  by  the  federal 
court  on  the  ground  that  it  is  an  action 
against  revenue  officers  of  the  United  States 
which  might  have  been  brought  into  that 
court  by  certiorari.  People's  U.  S.  Bank  v. 
Goodwin,  160  Fed.  727. 

Consent  to  jurisdiction. —  Plaintiff  must  be 
deemed  to  have  consented  to  accept  the  juris- 
diction of  a  federal  circuit  court  over  a  suit 
removed  from  a  state  court  on  defendant's 
petition,  where,  after  the  removal,  plaintiff, 
instead  of  moving  to  remand,  filed  an  amended 
petition  in  the  federal  court,  signed  a  stipu- 
lation giving  time  to  defendant  to  answer, 
and  entered  with  defendant  into  succesisive 
stipulations  for  continuances  provided  that 
there  is  an  actual  difference  of  citizenship 
between  the  parties  to  the  controversy,  al- 
though neither  of  them  resides  within  the 
district.  In  re  Moore,  209  U,  S.  490,  28 
S.  Ct.  585,  706,  52  L.  ed.  904.  See  also 
Proctor  Coal  Co.  v.  U.  S.  Fidelity,  etc.,  Co., 
158  Fed.  211;  Louisville,  etc.,  R.  Co.  v. 
Fisher,  155  Fed.  68,  83  C,  C.  A.  584,  11 
L.  R.  A.  N.  S.  926.  But  where  the  sole 
ground  for  the  removal  is  alleged  to  be  that 
the  cause  arises  under  the  constitution  and 
laws  of  the  United  States;  the  objection  that 
it  does  not  so  arise  cannot  be  waived.  In  re 
Winn,  213  U.  S.  458,  29  S.  Ct.  515. 

Same  jurisdiction  as  state  court. —  Except 
perhaps  in  cases  arising  under  the  constitu- 
tion or  laws  or  a  treaty  of  the  United  States 
(Goldstein  f.  New  Orleans,  38  Fed  626; 
Kelly  Virginia  Protection  Ins.  Co.,  14  Fed. 
Cas.  No.  7,677,  3  Hughes  449,  6  Reporter 
738),  the  federal  court  only  acquires  such 
jurisdiction  over  the  parties  as  the  state 
court  had  (Goldstein  v.  New  Orleans,  38  Fed. 
626;  Simpkins  v.  Lake  Shore,  etc.,  R.  Co.,  19 
Fed.  802,  21  Blatchf.  554). 

Interstate  commerce  act. —  The  federal 
court  can  take  no  jurisdiction,  in  a  suit 
brought  in  a  state  court  under  the  federal 
interstate  commerce  law,  which  has  been  re- 
moved because  of  a  difference  of  citizenship. 
Swift  f.  Philadelphia,  etc.,  R.  Co.,  58  Fed. 
858. 

Waiver  of  objections. — A  removal  is  a 


waiver  of  the  objection  that  the  suit  was 
brought  in  the  wrong  county  of  the  state. 
Hinds  V.  Keith,  57  Fed.  10,  6  C.  C.  A.  231. 
A  general  appearance  and  the  filing  of  an. 
answer,  subsequent  to  the  removal,  waives 
an  objection  to  the  service  of  process  (Calla- 
han Hicks,  90  Fed.  539)  unless  that  objec- 
tion has  been  previously  raised  and  decided 
against  him  (Mecke  f.  Valley  Town  Mineral 
Co.,  89  Fed.  114).  A  motion,  after  the  re- 
moval, to  require  plaintiff  to  give  security 
for  costs  does  not.  Peterson  v.  Morris,  98 
Fed.  48. 

41.  18  U.  S.  St.  at  L.  471,  c.  137,  §  4 
[U.  S.  Comp.  St.  (1901)  p.  511]. 

"The  provisions  of  sections  4  and  6  of  the 
act  of  March  3,  1875,  point  to  all  such  pro- 
ceedings and  orders  as  have  relation  to  the 
prosecution  and  defense  of  the  suit  in  due 
course,  and  the  ultimate  results  aimed  at  in. 
the  litigation."  Kirk  v.  Milwaukee  Dust  Col- 
lector Mfg.  Co.,  26  Fed.  501,  507,  per  Dyer,  J. 

Pleadings  after  removal. —  The  last  clause 
of  the  Revised  Statutes,  section  639,  taken 
from  the  act  of  July  27,  1866,  enacting  that, 
on  the  removal  of  a  cause  to  the  federal  court, 
"  the  copies  of  pleadings  shall  have  the  same 
force  and  effect,  in  every  respect  and  for 
every  purpose,  as  the  original  pleadings  would 
have  had  by  the  laws  and  practice  of  the 
courts  of  such  State  if  the  cause  had  re- 
mained in  the  State  court,"  has  been  repealed 
by  the  act  of  March  3,  1875.  Whittenton 
Mfg.  Co.  V.  Memphis,  etc.,  R.  Co.,  19  Fed. 
273 

42.  25  U.  S.  St.  at  L.  433,  c.  866,  §  3 
[U.  S.  Comp.  St.  (1901)  p.  510]. 

Time  to  plead. —  In  the  second  (Heidecker 
r.  Red  Star  Line  Steamship  Co.,  32  Fed. 
706)  and  the  fourth  (Brvce  v.  Southern  R. 
Co.,  129  Fed.  966;  Pelzer  Mfg.  Co.  r.  St.  Paul 
F.  &  M.  Ins.  Co.,  40  Fed.  185.  Contra,  Wil- 
cox, etc.,  Guano  Co.  r.  Phoenix  Ins.  Co.,  60 
Fed.  929)  circuit,  it  has  been  said  that  the 
time  for  pleading  in  equity  and  at  common 
law  is  suspended  until  the  record  is  filed, 
and  then  begins  to  run  again,  computing 
with  it  the  time  which  had  passed  in  the 
state  court  before  the  removal.  But  in  the 
fourth  circuit,  it  has  been  held  that  where, 
before  removal,  the  time  to  plead  lias  been 
extended  to  a  fixed  day,  which  occurs  pre- 
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doubtful  whether  any  proceeding  can  be  taken  in  the  federal  court  until  the 
transcript  has  been  filed/^ 

C.  Repleader  and  Amendments.  If  the  suit  in  the  state  court  is  in  its 
nature  an  action  at  common  law,  and  a  pleading  was  duly  served  or  filed  before 
the  removal,  no  repleader  is  necessary  thereafter.^*  When  the  suit  is  in  its  nature 
equitable,  but  the  complaint  follows  the  practice  authorized  by  a  state  statute, 
it  is  the  better  practice  for  plaintiff  to  replead  in  accordance  with  the  federal 


vious  to  the  filing  of  the  record,  defendant 
should  be  ordered  to  plead  on  the  day  when 
he  files  the  record.  Phenix  Ins.  Co.  v. 
Charleston  Bridge  Co.,  65  Fed.  628,  13 
C.  C.  A.  58.  In  the  sixth  circuit  the  rule 
seems  to  be  that  the  running  of  the  time  to 
plead  is  suspended  until  the  time  fixed  by 
the  statute  for  the  fifing  of  the  record,  al- 
though the  record  is  filed  by  order  of  the 
=court  before  the  statutory  time.  Torrent  v. 
S.  K.  Martin  Lumber  Co.,  37  Fed.  727.  In 
the  third  circuit,  it  was  held  that  the  state 
•statute,  that  of  Pennsylvania,  prescribing  the 
number  of  terms  which  must  elapse  before  a 
default  was  taken,  should  be  followed  and  the 
terms  considered  to  be  those  of  such  state 
■courts,  which  were  more  frequent  than  those 
of  the  federal  courts;  such  default,  however, 
not  being  ordered  in  that  case  until  some- 
time after  the  transcript  had  been  filed. 
Dunn  V.  Duncan,  8  Fed.  Cas.  No.  4,175,  2 
Wkly.  Notes  Cas.  (Pa.)  480.  In  the  dis- 
tricts of  Indiana,  in  the  seventh  circuit,  at 
common  law,  a  pleading  is  in  time  if  filed 
before  the  time  fixed  by  a  rule  of  the  state 
court,  whether  general  or  special.  Amsden 
V.  Norwich  Union  F.  Ins.  Soc,  44  Fed.  515. 
In  the  eighth  circuit,  if  the  suit  is  of  an 
equitable  nature,  defendant's  right  to  plead 
does  not  expire  until  the  second  rule  day 
after  his  appearance,  although  his  answer 
was  due  when  the  petition  for  removal  was 
filed.  Webster  v.  Crothers,  29  Fed.  Cas.  No. 
17,334,  1  Dill.  301.  In  the  same  circuit  it 
has  been  held  that  the  rule  of  the  United 
States  circuit  court  for  the  district  of  Min- 
nesota gave  defendant  until  the  fifth  day  of 
the  next  term  to  plead  (Judce  v.  Anderson, 
19  Fed.  885),  and  upon  the  removal  of  a  con- 
demnation proceeding,  where  the  Missouri 
statute  provided  that  the  summons  should 
give  the  landowner  ten  days'  notice  of  the 
hearing,  and  the  cause  was  removed  on  the 
return-day  of  the  summons,  that  the  ap- 
pointment of  commissioners  was  a  proceeding 
in  the  cause  which  should  not  be  made  before 
the  next  regular  term  after  the  removal 
(Kansas  City,  etc.,  R.  Co.  v.  Interstate  Lum- 
ber Co.,  36  Fed.  9).  In  the  districts  of  New 
York,  in  the  second  circuit,  a  removed  cause 
may,  as  soon  as  issue  is  joined,  be  placed 
upon  the  trial  calendar  of  the  term  during 
which  the  transcript  is  filed.  U.  S.  C.  C. 
S.  D.  N.  Y.  Rule,  Oct.  1,  1883.  It  seems  that 
the  same  rule  prevails  in  the  district  of 
Minnesota,  in  the  eighth  circuit.  Judge  v. 
Anderson,  19  Fed.  885.  In  the  districts  of 
Georgia,  in  the  fifth  circuit,  this  cannot  be 
done  until  the  second  term  after  the  begin- 
ning of  the  suit.  Knoblock  r.  Southern  R. 
Co.,  112  Fed.  926.    The  special  rules  of  the 


diff'erent  circuit  courts  may  regulate  the  sub- 
ject and  should  be  consulted.  If  plaintiff  re- 
fuses to  plead  in  the  federal  court  when  a 
pleading  is  required  (Abranches  v.  Schell,  1 
Fed.  Cas.  No.  21,  4  Blatchf.  256),  or  to  com- 
ply with  the  rules  concerning  bringing  the 
case  on  for  trial,  his  case  may  be  dismissed 
(McMullen  v.  Northern  Pac.  R.  Co.,  57  Fed. 
16). 

43.  Pelzer  Mfg.  Co.  i\  St.  Paul  F.  &  M. 
Ins.  Co.,  40  Fed.  185.  But  see  Champlain 
Constr.  Co.  v.  O'Brien,  104  Fed.  930. 

As  to  time  of  filing  transcript  see  supra, 
XI,  E. 

After  the  record  is  filed,  the  federal  court 
has  jurisdiction  to  remand  the  case  (Ryder 
V.  Bateman,  93  Fed.  16;  Thompson  v.  Chi- 
cago, etc.,  R.  Co.,  60  Fed.  773;  Mills  v.  New- 
ell, 41  Fed.  529;  Delbanco  v.  Singletary,  40 
Fed.  177;  Anderson  v.  Appleton,  32  Fed.  855. 
But  see  Baltimore,  etc.,  R.  Co.  v.  Koontz, 
104  U.  S.  5,  26  L.  ed.  643 ;  Kansas  City,  etc., 
R.  Co.  t\  Interstate  Lumber  Co.,  36  Fed.  9)  or 
to  grant  a  provisional  remedy  (Kansas  City, 
etc.,  R.  Co.  V.  Interstate  Lumber  Co.,  30  Fed. 
9;  Commercial,  etc.,  Bank  v.  Corbett,  6  Fed. 
Cas.  No.  3,057,  5  Sawy.  172;  Mahony  Min. 
Co.  V.  Bennett,  16  Fed.  Cas.  No.  8,969,  5 
Sawy.  141,  6  Reporter  99),  but  should  not, 
before  the  statutory  time  for  the  filing  has 
arrived,  grant  permission  to  take  a  deposi- 
tion, except  under  extraordinary  circum- 
stances (North  American  Transp.,  etc.,  Co,  v. 
Howells,  122  Fed.  694,  58  C.  C.  A.  442.  But 
see  Kansas  City,  etc.,  R.  Co.  v.  Interstate 
Lumber  Co.,  36  "^Fed.  9,  citing  an  unreported 
case  by  Dillon,  J. ) . 

44.  Bills  V.  New  Orleans,  etc.,  R.  Co.,  3 
Fed.  Cas.  No.  1,409,  13  Blatchf.  227;  Dart  v. 
McKinney,  7  Fed.  Cas.  No.  3,583,  9  Blatchf. 
359;  Merchants',  etc.,  Nat.  Bank  v.  Wheeler, 
17  Fed.  Cas.  No.  9,439,  13  Blatchf.  218. 
Contra,  Whittenton  Mfg.  Co.  v.  Memphis,  etc., 
Packet  Co.,  19  Fed.  273;  Brownell  v.  Gordon, 
4  Fed.  Cas.  No.  2,039,  McAllister  207;  Mar- 
tin V.  Kanouse,  17  Fed.  Cas.  No.  9,162,  1 
Blatchf.  149. 

Counter-claim. —  In  an  action  at  law,  a 
legal  counter-claim  which  might  have  been 
interposed  in  the  state  court  may  be  pleaded 
in  the  circuit  court  of  the  TJnited  States  after 
the  removal.  Frank  v.  Chetwood,  9  Fed.  Cas. 
No.  5,051.  See  Partridge  v.  Phoenix  Mut.  L. 
Ins.  Co.,  15  Wall.  (U.  S.)  573,  21  L.  ed. 
229. 

Whether  or  not  on  the  transfer  of  a  case 

from  a  state  court  to  a  United  States  court, 
under  Judiciary  Act,  §  12,  a  new  declaration 
should  be  filed,  is  a  question  of  practice,  and 
not  a  subiect  for  error,  ^.tna  Ins.  Go.  v. 
Weide,  9  W^all.  (U.  S.)  677,  19  L.  ed.  810. 
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equity  rules;  although,  if  his  pleading  follows  the  usual  form  of  a  bill  in  equity, 
that  will  not  be  required >^  When,  however,  it  does  not,  and  the  rehef  cannot 
be  afforded,  except  on  the  equity  side  of  the  court,  a  repleader  wih  be  ordered.^® 
When  the  suit  in  the  state  court  unites  legal  and  equitable  grounds  of  rehef,^^ 
or  defense,'*^  as  authorized  by  the  state  statute,  it  should  be  recast  into  two  cases 


45.  Gridley  v.  Westbrook,  23  How.  (U.  S.) 
503,  16  L.  ed.  412;  Cancel  v.  United  Shoe 
Mach.  Co.,  120  Fed.  839;  Durgan  v.  Redding, 
103  Fed.  914;  Phelps  v.  Elliott,  26  Fed.  881, 
23  Blatchf.  470;  Leo  v.  Union  Pac.  P.  Co., 
17  Fed.  273;  Akerly  v.  Vilas,  1  Fed.  Cas.  No. 
120,  3  Biss.  332;  Toucey  v.  Bowen,  24  Fed. 
Cas.  No.  14,107,  1  Biss.  8d ;  Dillon  Removal 
Causes  (4th  ed. ),  §  47,  p.  76.  Contra,  Bos- 
ton Belting  Co.  v.  Judson,  3  Fed.  Cas.  No. 
1,674.  But  see  Thornton  N.  Motley  Co.  v.  De- 
troit Steel,  etc.,  Co.,  130  Fed.  396;  Hodder  v. 
Kentucky,  etc.,  R.  Co.,  7  Fed.  793. 

Cross  bill. —  Where  the  state  practice  per- 
mits affirmative  relief  by  an  answer  without 
a  cross  bill,  an  answer  seeking  affirmative 
relief,  filed  before  a  removal,  will  be  suffi- 
cient, and  a  cross  bill  need  not  then  be  filed 
in  the  federal  court.  Detroit  v.  Detroit  City 
R.  Co.,  55  Fed.  569. 

Equity  rule  94  concerning  a  stock-holder's 
bill  does  not  apply  to  a  suit  brought  in  a 
state  court  and  subsequently  removed.  Evans 
V.  Union  Pac.  R.  Co.,  58  Fed.  497;  Earle  v. 
Seattle,  etc.,  R.  Co.,  56  Fed.  909.  But  see 
Venner  v.  Great  Northern  R.  Co.,  153  Fed. 
408. 

If  no  repleader  is  had,  so  much  of  the 
pleadings  as  presents  matters  not  cognizable 
on  that  side  of  the  court  to  which  the  case 
is  removed  will  be  stricken  out  or  disre- 
garded, without  prejudice  to  its  presentation 
in  a  new  suit.  Northern  Pac.  R.  Co.  v. 
Paine,  119  U.  S.  561,  7  S.  Ct.  323,  30  L.  ed. 
513;  Lacroix  v.  Lyons,  27  Fed.  403;  Phelps 
V.  Elliott,  26  Fed.  881,  23  Blatchf.  470;  Per- 
kins V.  Hendryx,  23  Fed.  418;  La  Mothe  Mfg. 
Co.  V.  National  Tube  Works  Co.,  14  Fed.  Cas. 
No.  8,033,  15  Blatchf.  432. 

46.  Thornton  N.  Motlev  Co.  v.  Detroit 
Steel,  etc.,  Co.,  130  Fed."  396;  Fletcher  v. 
Burt,  126  Fed.  619,  63  C.  C.  A.  201 ;  Perkins 
r.  Hendryx,  23  Fed.  418;  Whittenton  Mfg. 
Co.  V.  Memphis,  etc.,  Packet  Co.,  19  Fed. 
273. 

The  necessity  of  a  repleader  may  be  raised 
by  a  motion  for  a  repleader  (Whittenton 
Mfg.  Co.  V.  Memphis,  etc..  Packet  Co.,  19  Fed. 
273)  or  by  a  demurrer  (Perkins  i\  Hendryx, 
23  Fed.  418;  Benedict  v.  Williams,  11  Fed. 
547).  But  if  these  grounds  of  objection  are 
not  specified  a  demurrer  to  a  complaint  which 
folloM's  the  state  practice  will,  after  a  re- 
moval, be  overruled  when  it  states  in  sub- 
stance facts  which  entitle  the  complainant  to 
relief  in  equity,  although  it  omits  the  ad- 
dress, the  statement  of  citizenship,  and  the 
prayer  for  relief,  which  are  required  by  the 
equity  rules.  Dancel  v.  United  Shoe  Mach. 
Co.,  i20  Fed.  839. 

Law  or  equity  side  of  court. — A  suit  to 
enforce  a  mechanic's  lien  must,  after  removal, 
be  tried  upon  the  equity  side  of  the  court,  al- 
though the  state  practice  permitted  it  to  be 
[83] 


maintained  as  an  action  at  law.  Hooven  v. 
Featherstone,  99  Fed.  180.  A  suit  upon  a 
contract,  to  pay  only  royalties  for  the  use 
of  a  patent,  must,  when  brought  against  the 
assignee  of  the  patent,  who  had  assumed  the 
contract,  be  continued  upon  the  equity  side. 
Goodj^ear  Shoe  Mach.  Co.  v.  Dancel,  119  Fed. 
692,  56  C.  C.  A.  300.  An  action  by  a  payee 
of  notes,  upon  a  covenant  of  a  vendee  of  the 
land,  for  which  they  were  given  in  paj'ment, 
made  with  the  vendor,  to  pay  the  same,  must 
be  continued  at  common  law.  North  Alabama 
Dev.  Co.  V.  Orman,  55  Fed.  18,  5  C.  C.  A.  22 
{affirming  53  Fed.  469].  A  suit  upon  a  chose 
in  action  by  an  assignee  must,  after  removal, 
be  continued  upon  the  equity  side.  Benedict 
V.  Williams,  10  Fed.  208,  20  Blatchf.  276. 
But  see  Thompson  v.  Central  Ohio  R.  Co.,  6 
Wall.  (U.  S.)  134,  18  L.  ed.  765.  But  no 
stipulation  of  the  parties  can  make  a  case 
cognizable  on  either  side  of  the  court  to  which 
it  does  not  properly  belong.  North  Alabama 
Dev.  Co.  V.  Orman,  55  Fed.  18,  5  C.  C.  A.  22 
[affirming  53  Fed.  469]. 

47.  Hurt  V.  Ho  Rings  worth,  100  U.  S.  100, 
25  L.  ed.  569;  Schneider  v,  Foote,  27  Fed. 
581,  23  Blatchf.  511;  Lacroix  v.  Lyons,  27 
Fed.  403;  Phelps  v.  Elliott,  26  Fed.  881,  23 
Blatchf.  470;  Pilla  v.  German  School  Assoc., 
23  Fed.  700  [affirmed  in  131  U.  S.  443,  9 
S.  Ct.  801,  33  L.  ed.  216];  Perkins  v.  Hen- 
dryx, 23  Fed.  418;  Whittenton  Mfg.  Co.  i\ 
Memphis,  etc.,  Packet  Co.,  19  Fed.  273;  Fisk 
V.  Union  Pac.  R.  Co.,  9  Fed.  Cas.  No.  4,829, 
8  Blatchf.  299;  La  Mothe  Mfg.  Co.  v.  Na- 
tional Tube  Works  Co.,  14  Fed.  Cas.  No. 
8,033,  15  Blatchf.  432. 

Where  a  claim  for  damages  was  blended 
with  one  for  equitable  relief,  and  the  latter 
was  not  removable  because  ancillary  to  a 
previous  proceeding  in  the  state  court  it 
was  held  that  on  a  motion  to  remand  the 
whole  case  must  be  remanded,  and  that  the 
federal  court  could  not  upon  such  motion 
order  a  repleader  and  compel  the  claim  for 
damages  to  be  separately  stated,  so  that  it 
might  retain  jurisdiction  thereof  on  its  com- 
mon-law side.    Ladd  v.  West.  55  Fed.  353. 

Where,  after  the  removal  of  a  bill  in  equity, 
a  declaration  was  filed  in  the  federal  court 
asking  relief  at  law  against  some,  but  not 
all,  of  defendants,  which  was  withjn  the  alle- 
gations of  the  original  com]ilaint,  it  was  held 
that  it  should  not  be  strickcMi  from  the  files; 
nor  should  the  complainants  bo  compelled  to 
elect  whether  to  in'ocood  at  law  or  in  equity. 
Fisk  r.  Uuicm  Pac.  R.  Co.,  9  Fed.  Cas.  No. 
4,829,  8  Blatchf.  290. 

48.  Northern  Pac.  R.  Co.  r.  Paine.  110 
U.  S.  561,  7  S.  Ct.  323,  30  L.  ed.  513:  Wright 
V.  Kontnckv.  etc..  R.  Co.,  117  U.  S.  72.  6 
S.  Ct.  (ii)7.'  -29  L.  ed.  821  lafjirnniig  7  Fed. 
7931:  PeUns  r.  Smith.  117  Fed.  967:  In  rc 
Folev,  76  Fed.  390. 
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after  the  removal,  because  in  the  federal  courts  the  joinder  of  legal  and  equitable 
causes  is  forbidden.    In  such  a  case  a  repleader  is  necessary. 

D.  Joinder  of  New  Parties.  After  a  petition  for  a  removal  has  been  duly 
presented,  an  amendment  bringing  in  new  parties,^*^  or  the  intervention  of  new 
parties,  whose  citizenship  is  the  same  as  that  of  plaintiffs,^^  or  whose  claims  are 
less  than  the  jurisdictional  amount/^  whether  such  new  parties  are  made  plain- 
tiffs,^^ or  defendants,^*  will  not  defeat  the  jurisdiction;  even  though  such  new 
parties  file  cross  bills  against  others  of  defendants  and  strangers  to  the  suit,  whom 
it  is  then  also  necessary  to  make  defendants. 

E.  Dismissal  of  Parties.  Where  the  removal  was  made  by  one  only  of 
defendants,  because  of  a  separable  controversy,  it  has  been  held  that,  after  an 
amendment  dismissing  him  from  the  action,"®  or  after  a  discontinuance  as  to 


49.  Hurt  V.  HollingsWorth,  100  U.  S.  100, 
25  L.  ed.  569;  Pettus  v.  Smith,  117  Fed.  967; 
Lacroix  v.  Lyons,  27  Fed.  403 ;  La  Mothe  Mfg. 
Co.  V.  National  Tube  Works  Co.,  14  Fed.  Cas. 
No.  8,033,  15  Blatchf.  432. 

A  failure  to  reply  does  not  make  the  judg- 
ment or  decree  void.  Hatcher  v.  Hendrie, 
etc.,  Mfg.,  etc.,  Co.,  133  Fed.  267,  68  C.  C.  A. 
19. 

When,  by  the  repleader,  the  cause  is  di- 
vided into  an  action  at  law  and  a  suit  in 
equity,  neither  of  them  is  considered  to  con- 
stitute a  new  suit;  but  each  is  treated  as  a 
continuation  of  that  which  was  removed;  and 
for  a  defect  in  jurisdiction  the  whole  cause 
will  be  remanded  instead  of  dismissed.  Utah- 
Nevada  Co.  V.  De  Lamur,  145  Fed.  505,  75 
C.  C.  A.  1.  And  see  Rosenbaum  v.  Council 
Bluffs  Ins.  Co.,  37  Fed.  7,  3  L.  K  A.  189; 
Schneider  v.  Foote,  27  Fed.  581,  23  Blatchf. 
511. 

When  plaintiff  proceeds  after  removal  upon 
the  wrong  side  of  the  court,  the  proper  prac- 
tice is  to  sustain  a  demurrer  to  his  pleading, 
without  prejudice  to  his  right  to  replead  on 
the  other  side.  Bacon  v.  Felt,  38  Fed.  870; 
Pilla  German  School  Assoc.,  23  Fed.  700 
[affirmed  in  131  U.  S.  443,  9  S.  Ct.  801,  33 
L.  ed.  216]  ;  Perkins  v.  Hendryx,  23  Fed.  418. 
But  wjiere,  after  the  final  hearing  of  a  suit 
prosecuted  in  equity  after  the  removal,  the 
bill  was  dismissed,  without  prejudice  to 
any  otlier  appropriate  remedy  for  relief  which 
complainant  might  be  advised  to  pursue,"  the 
decree  was  aifirmed.  Union  Stockyards  Co. 
V.  Nashville  Packing  Co.,  140  Fed.  701,  72 
C.  C.  A.  195.  So  where  plaintilf  has  erro- 
neously elected  to  proceed  in  the  cause  at 
common  law,  or  in  equity,  and  his  only 
remedy  was  on  the  other  side  of  the  court, 
the  circuit  court  of  appeals,  when  reversing 
for  that  reason  a  judgment  in  his  favor,  may 
give  him  leave  to  apply  below  for  permission 
to  amend  and  to  proceed  in  equity  (Dancel  v. 
Goodyear  Shoe  Mach.  Co.,  137  Fed.  157  [a/- 
iirmed  in  144  Fed.  679,  75  C.  C.  A.  373  (cer- 
tiorari denied  in  202  U.  S.  619,  26  S.  Ct. 
765,  50  L.  ed.  1174)]:  Goodyear  Shoe  Mach. 
Co.  V.  Dancel,  119  Fed.  692,  56  C.  C.  A.  ?00), 
or  at  common  law  (McConnell  v.  Provident 
Sav.  L.  Assur.  Soc,  69  Fed.  113,  16  C.  C.  A. 
172;  Bacon  v.  Felt,  38  Fed.  870),  as  the  case 
may  be;  provided  at  least  that  the  objection 
was  not  taken  below.  But  when  such  objec- 
tion was  duly  taken  in  the  court  of  first  in- 
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stance  and  there  sustained,  but  plaintiff  re- 
fused to  amend,  it  has  been  held  that  this 
cannot  be  done.  Fletcher  v.  Burt,  126  Ffed. 
619,  63  C.  C.  A.  201. 

50.  Phelps  V.  Oaks,  117  U.  S.  236,  6  S.  Ct. 
714,  29  L.  ed.  888;  Stewart  v.  Dunham,  115 
U.  S.  61,  5  S.  Ct.  1163,  29  L.  ed.  329;  Probst 
V.  Cowen,  91  Fed.  929.  Contra,  Fisk  v.  Union 
Pac.  R.  Co.,  9  Fed.  Cas.  No.  4,829,  8  Blatchf. 
299. 

51.  Stewart  v.  Dunham,  115  U.  S.  61,  5 
S.  Ct.  1163,  29  L.  ed.  329;  Clarke  v.  Eureka 
County  Bank,  116  Fed.  534;  Graham  v.  Bos- 
ton, etc.,  R.  €o.,  14  Fed.  753.  But  see  Ward 
V.  Arredondo,  29  Fed.  Cas.  No.  17,148,  1 
Paine  410. 

52.  Handley  v.  Stutz,  137  U.  S.  366,  11 
S.  Ct.  117,  34  L.  ed.  706;  Clarke  v.  Eureka 
County  Bank,  116  Fed.  534;  Bidwell  v.  Huff, 
103  Fed.  362;  National  Bank  of  Commerce 
V.  Allen,  90  Fed.  545,  33  C.  C.  A.  169;  New 
York  Silk  Mfg.  Co.  v.  Paterson  Second  Nat. 
Bank,  10  Fed.  204. 

53.  Stewart  v.  Dunham,  115  U.  S.  61,  5 
S.  Ct.  1163,  29  L.  ed.  329;  Graham  v.  Bos- 
ton, etc.,  R.  Co.,  14  Fed.  753.  But  see  Forest 
Oil  Co.  V.  Crawford,  101  Fed.  849,  42  C.  C.  A. 
54. 

54.  Phelps  V.  Oaks,  117  U.  S.  236,  6  S.  Ct. 
714,  29  L.  ed.  888. 

55.  Lilienthal  v.  McCormack,  117  Fed.  89, 
54  C.  C.  A.  475;  Iowa  Homestead  Co.  v.  Des 
Moines  Nav.,  etc.,  R.  Co.,  8  Fed.  97,  3  Mc- 
Crary  95.  See  Jackson  v.  Pearson,  60  Fed. 
113. 

After  removal,  a  cross  bill  may  be  filed 

setting  up  matter  ancillary  to  the  original 
suit,  although,  because  defendant's  assignor 
is  a  citizen  of  the  same  state  as  complainant, 
such  cross  bill  could  not  have  been  begun  in 
the  federal  court  as  an  original  suit.  Brooks 
V.  Laurent,  98  Fed.  647,  39  C.  C.  A.  201.  If, 
however,  the  parties  added  subsequent  to  the 
removal  Avere  indispensable  to  the  mainte- 
nance of  the  original  suit,  the  case  should  be 
remanded  after  they  have  been  brought  in 
by  amendment.    Perry  v.  Clift,  32  Fed.  801. 

Where  omitted  parties,  who  were  entitled 
to  be  heard,  applied  for  leave  to  intervene, 
the  court  made  an  order  requiring  plaintiff 
to  amend  his  bill  and  make  them  defendants 
on  pain  of  remanding  the  cause  to  the  state 
court  or  dismissing  it,  as  defendants  might 
elect.    Hunt  v.  Fisher,  29  Fed.  801. 

56.  Texas  Transp.  Co.  v.  Seelingson,  122 
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him/'^  or  an  amendment  which  leaves  nothing  in  the  case  that  affects  his  rights,^* 
there  should  be  a  remand,  even  though  he  has  previously  been  allowed  by  the 
state  court  to  intervene. 

F.  Reduction  of  Amount  of  Claim.  A  reduction  of  the  amount  claimed, 
when  made  subsequent  to  the  removal,  will  not  justify  a  remand,®*^  unless  it  is 
clearly  proved  that  the  original  sum  was  by  mistake  excessive. 

G.  New  Cause  of  Action.  After  removal  plaintiff  may  amend  his  declara- 
tion by  inserting  new  counts,  for  the  same  cause  of  action  as  that  contained  in 
the  original  counts.®^ 

H.  Disposition  of  Federal  Question.  When  a  case  involving  several 
questions  has  been  removed,  because  one  of  them  arises  under  the  constitution 
or  laws  of  the  United  States,  after  a  decision  of  the  court  disposing  of  the  federal 
question,  there  should  be  a  remand. 

I.  Change  of  Citizenship.    A  subsequent  change  of  citizenship,®^  or  the 


U.  S.  519,  7  S.  Ct.  1261,  30  L.  ed.  1150; 
Youtsey  v.  Hoffman,  108  Fed.  699. 

57.  Texas  Transp.  Co.  i\  Seelingson,  122 
U.  S.  519,  7  S.  Ct.  1261,  30  L.  ed.  1150;  Bane 
V.  Keefer,  66  Fed.  610;  Bacon  v.  Felt,  38 
Fed.  870;  Ryan  v.  Young,  21  Fed.  Cas.  No. 
12,188,  9  Biss.  63. 

58.  Iowa  Homestead  Co.  -v.  Des  Moines 
Nav.,  etc.,  Co.,  8  Fed.  97,  3  McCrary  95. 

59.  Iowa  Homestead  Co.  v.  Des  Moines 
Nav.,  etc.,  Co.,  8  Fed.  97,  3  McCrary  95. 

A  plaintiff,  who  is  a  receiver  of  a  state 
court,  is  not  required  to  show  its  authority 
for  such  dismissal  before  the  federal  courts 
will  entertain  his  motion.  Youtsey  v.  Hoff- 
man, 108  Fed.  699.  Nor  can  the  dismissal  be 
prevented  by  a  motion  made  by  defendant, 
while  it  is  pending,  for  leave  to  file  an 
amended  answer  pleading  a  set-off.  Youtsey 
V.  Hoffman,  108  Fed.  699. 

60.  Georgia. —  Cumberland  Gap  Bldg.,  etc., 
Assoc.  V.  Wells,  99  Ga.  228,  25  S.  E.  246. 

Illinois, —  Louisville,  etc.,  R.  Co.  v, 
Roehling,  11  111.  App.  264. 

Kansas. —  Chicago,  etc.,  R.  Co.  v.  Stone,  70 
Kan.  708,  79  Pac.  655. 

New  York. — ■  G^iger  v.  Union  Mut.  L.  Ins. 
Co.,  1  N.  Y.  City  Ct.  237. 

South  Carolina. —  Ray  v.  Southern  R.  Co., 
77  S.  C.  103,  57  S.  E.  636. 

United  States. —  Kanouse  v.  Martin,  15 
How.  198,  14  L.  ed.  660;  Donovan  v.  Dixie- 
land Amusement  Co.,  152  Fed.  661;  Peterson 
V.  Chicago,  etc.,  R.  Co.,  108  Fed.  561;  Hay- 
ward  r.  Nordberg  Mfg.  Co.,  85  Fed.  4,  29 
C.  C.  A.  438;  Waite  v.  Phoenix  Ins.  Co.,  62 
Fed.  769;  Maine  v.  Gilman,  11  Fed.  214; 
Ladd  V.  Tudor,  14  Fed.  Cas.  No.  7,975,  3 
Woodb.  &  M.  325;  McGinnity  v.  White,  16 
Fed.  Cas.  No.  8,802,  3  Dill.  350;  Roberts  v. 
Nelson,  20  Fed.  Cas.  No.  11,907,  8  Blatchf. 
74,  40  How.  Pr.  (N.  Y.)  387;  Wright  v. 
Wells,  30  Fed.  Cas.  No.  18,101,  Pet.  C.  C. 
220;  Zinkeisen  v.  Hufschmidt,  30  Fed.  Cas. 
No.  18,214. 

Contra.— Spiers  v.  Halsted,  74  N.  C.  620. 

See  42  Cent.  Dig.  tit.  "  Removal  of  Causes," 
§  133. 

61.  Hu<?hes  V.  Peper  Tobacco  Warehouse 
Co.,  126  Fed.  687. 

62.  West  V.  Smith,  101  U.  S.  263,  25  L.  ed. 
809. 


Plaintiff  may  change  the  original  cause  of 
action  into  another,  such  as  one  assigned  by 
a  citizen  of  the  same  state  as  plaintiff,  which 
could  not  have  been  originally  brought  in  the 
federal  court.  Green  v.  Custard,  23  How. 
(U.  S.)  484,  16  L.  ed.  471.  So  an  action  at 
law  to  recover  the  arrears  of  an  annuity  that 
had  previously  accrued  may  be  changed  by 
amendment  into  a  suit  in  equity  to  compel 
specific  performance  by  one  who  has  assumed 
a  contract  to  pay  such  annuity,  with  a  decree 
for  the  payment  of  the  arrears  that  accrued 
prior  to  its  entry,  and  a  direction  that  the 
instalments  subsequently  accruing  shall  also 
be  paid  and  enforced  by  periodical  judgments 
at  the  foot  of  such  decree.  Dancel  v.  Good- 
year Shoe  Mach.  Co.,  137  Fed.  157  [affirmed 
in  144  Fed.  679,  75  C.  C.  A.  481  (certiorari 
denied  in  202  U.  S.  619,  26  S.  Ct.  765,  50 
L.  ed.  1174)];  Goodyear  Shoe  Mach.  Co.  v. 
.Dancel,  119  Fed.  692,  56  C.  C.  A.  300.  But 
a  plaintiff  cannot,  after  a  removal,  so  amend 
his  pleading  as  to  change  a  suit  in  equity 
for  the  cancellation  of  a  contract,  into  an 
action  at  law,  for  deceit  in  procuring  such  a 
■oontract.  Blalock  v.  Equitable  L.  Assur.  Soc, 
73  Fed.  655. 

Where  the  hill  as  originally  filed  did  not 
state  a  case  within  the  jurisdiction  of  the 
state  court,  it  cannot,  subsequent  to  its  re- 
moval, be  amended.  Adams  v.  Heckscher,  80 
Fed.  742.  But  where  plaintiff's  original 
pleading  stated  a  case  within  the  jurisdiction 
of  the  state  court,  and  failed  to  allege  facts 
sufficient  to  constitute  a  cause  of  action,  and" 
after  a  removal  the  service  of  the  summons 
was  set  aside,  the  federal  court  may  permit 
plaintiff  to  file  an  amended  petition ;  and 
a  new  summons  may  issue  under  the  same. 
U.  S.  Fidelitv,  etc.,  Co.  r.  Woodson  Couulv, 
145  Fed.  144;  76  C.  C.  A.  114. 

63.  Ilamblin  r.  Chicago,  etc.,  R.  Co.,  43 
Fed.  401. 

A  federal  question,  which  is  not  frivolous, 

cannot  be  decided  upon  a  motion  to  ro- 
maud.  Lowry  v.  Chicago,  etc.,  R.  Co.,  4()  Fed. 
83. 

64.  Louisville,  etc.,  R.  Co.  r.  Louisville 
Trust  Co.,  174  U.  S.  552,  19  S.  Ct.  817,  43 
L.  ed.  1081  [modift/ing  75  Fed.  433,  22  C.  C. 
A.  378];  Collins  r.  Ashland,  112  Fed.  175; 
Haracovic  v.  Standard  Oil  Co.,  105  Fed.  785; 
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consolidation  of  a  foreign  with  a  domestic  corporation,^'^  will  not  defeat  the 
jurisdiction. 

J.  Attachments.  All  orders,  attachments,  sequestrations,  bonds,  under- 
takings, security,  and  other  proceedings,  given  or  taken  in  the  state  court  before 
the  removal,  remain  in  force  until  they  are  set  aside,  dissolved,  or  modified  by 
the  federal  court. 

K.  Injunctions.  An  injunction  granted  by  the  state  court  before  the 
removal  remains  in  force  thereafter,  until  it  has  been  dissolved.®' 


Tug  River  Coal,  etc.,  Co.  v.  Brigel,  86  Fed. 
818,  30  C.  C.  A.  415. 

65.  Louisville,  etc.,  R.  Co.  v.  Louisville 
Trust  Co.,  174  U.  S.  552,  19  S.  Ct.  817,  43 
L.  ed.  1081  [modifying  75  Fed.  433,  22 
C.  C.  A.  378] ;  Chicago,  etc.,  R.  Co.  v.  Min- 
nesota, etc.,  R.  Co.,  29  Fed.  337. 

66.  18  U.  S.  St.  at  L.  471,  c.  137,  §  4 
lU.  S.  Comp.  St.  (1901)  p.  511];  Carpenter 
V.  New  York,  etc.,  R.  Co.,  11  How.  Pr.  (N.  Y.) 
481;  Martin  v.  Thompson,  3  McCord  (S.  C.) 
167;  Barney  v.  Globe  Bank,  2  Fed.  Cas.  No. 
1,031,  5  Blatchf.  107;  Clarke  v.  Chase,  5  Fed. 
Cas.  No.  2,845,  Brunn.  Col.  Cas.  638;  New 
England  Screw  Co.  v.  Bliven,  18  Fed.  Cas.  No. 
10,156,  3  Blatchf.  240. 

An  attachment  levied  upon  the  property 
of  a  non-resident  under  process  of  the  state 
court  in  accordance  with  the  statutes  of  the 
state  will  be  upheld  and  enforced  by  the 
federal  court  after  removal,  although  the 
federal  court  had  no  jurisdiction  to  levy  such 
an  attachment  originallv.  Clark  v.  Wells, 
203  U.  S.  164,  27  S.  Ct.  43,  51  L.  ed.  138; 
Vermilya  v.  Brown,  65  Fed.  149;  Crocker 
Nat.  Bank  v.  Pagenstecher,  44  Fed.  705.  See 
Purdy  D.  MuUer,  81  Fed.  513.  In  such  a  case 
the  federal  court  may  serve  process  upon  the 
non-resident  by  publication,  in  accordance 
with  the  state  statute.  In  case  of  his  failure 
to  appear,  hoAvever,  no  personal  judgment  can 
be  entered  against  him;  but  the  judgment 
entered  can  be  enforced  only  against  the  prop- 
erty attached.  Clark  v.  Wells,  203  U.  S.  164, 
27  S.  Ct.  43,  51  L.  ed.  138. 

Where  a  suit  in  equity  had  been  begun  by 
a  writ  of  foreign  attachment  in  a  state  court 
it  was  held  after  a  removal  that  the  state 
practice  should  be  followed,  which  authorized 
a  rule  directing  plaintiffs  to  show  cause  of 
action,  and  why  the  attachment  should  not 
be  dissolved.  Commonwealth  Trust  Co.  V. 
Frick,  120  Fed.  688. 

The  federal  court  may  authorize  its  mar- 
shal to  take  into  his  custody  property  held 
by  the  sheriff  under  a  writ  of  the  state  court 
issued  before  the  removal.  Friedman  v. 
Israel,  26  Fed.  801.  And  see  Dennistoun  v. 
Draper,  7  Fed.  Cas.  No.  3,804,  5  Blatchf.  336. 
But  where  the  removed  cause  was  a  suit  in 
equity  to  enjoin  the  enforcement  of,  and  to 
set  aside,  a  judgment  in  a  suit  in  the  state 
court  that  had  not  been  removed,  where  the 
sheriff  held  the  proceeds  of  attached  property, 
it  was  held  that  the  federal  court  had  no 
jurisdiction  over  the  fund  in  the  hands  of 
the  sheriff.    Smith  v.  Schwed,  9  Fed.  483. 

After  removal,  the  federal  court  may  set 
aside  an  attachment  upon  the  ground  that 
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the  state  court  had  n®  power  to  grant  the 
same.  Corbitt  v.  Farmers'  Bank,  114  Fed. 
602.  But  when  the  state  court  had,  upon  a 
hearing,  sustained  the  validity  of  the  attach- 
ment or  garnishment  of  a  judgment  of  a 
federal  court,  the  circuit  court  of  the  United 
States  declined  to  review  the  propriety  of 
such  order,  but  suggested  that  the  federal 
court,  whose  judgment  was  thus  garnished, 
might  properly  disregard  the  writ.  Loomis 
V.  Carrington,  18  Fed.  97.  Where  the  state 
attachment  law  provided  that  before  defend- 
ant's appearance  all  creditors  who  applied 
to  be  made  parties  should  share  pro  rata 
in  the  fund ;  and  that  after  such  appearance 
all  other  creditors  should  be  deprived  of  a 
share  in  the  fund,  it  was  held  that  after  the 
removal  of  the  attachment  suit  to  the  fed- 
eral court  the  latter  had  no  power  to  strike 
off  defendant's  appearance  in  order  to  let  in 
the  other  creditors.  Second  Nat.  Bank  v. 
New  York  Silk  Mfg.  Co.,  21  Fed.  Cas.  No. 
12,601a,  13  Reporter  355. 

The  sureties  upon  a  delivery  bond  or  a 
forthcoming  bond  remain  liable,  nothwith- 
standing  the  removal.  Ramsey  v.  Coolbaugh, 
13  Iowa  164;  State  v.  Peck,  32  W.  Va.  606; 
9  S.  E.  919. 

67.  Fogg  V.  Fisk,  19  Fed.  235;  Smith  v. 
Schwed,  6  Fed.  455,  2  McCrary  441. 

Continuing  injunction. —  The  federal  court 
after  removal  may  continue  an  injunction 
previously  granted  by  a  state  court,  which 
a  court  of  the  United  States  could  not  have 
previously  granted.  Eureka,  etc.,  R.  Co.  v. 
California,  etc.,  R.  Co.,  103  Fed.  897;  Hunt 
V.  Fisher,  29  Fed.  801;  Perry  v.  Sharpe,  8 
Fed.  15.  A  federal  court  may  make  an  order 
continuing  an  injunction  granted  by  a  state 
court  before  the  removal,  although  the  state 
court  had  no  power  to  make  the  same.  Hower 
V.  Weiss  Malting,  etc.,  Co.,  55  Fed.  356,  5 
C.  C.  A.  129.  Where  a  motion  to  continue 
the  injunction  or  to  make  the  same  perpetual 
has  been  granted  by  the  state  court  before 
the  removal,  the  federal  court  will  ordinarily 
follow  that  decision.  New  Orleans,  etc.,  R. 
Co.  V.  New  Orleans,  14  Fed.  373;  Carrington 
t\  Florida  R.  Co.,  5  Fed.  Cas.  No.  2,448,  9 
Blatchf.  468. 

Dissolving  injunction. —  The  federal  court 
may  dissolve  an  injunction  granted  by  a 
state  court,  in  a  case  which  has  since  been 
removed.  Arkansas  v.  Kansas,  etc.,  Coal  Co., 
96  Fed.  353 ;  Sharp  Whiteside,  19  Fed.  156. 
It  will  not  do  so  because  the  bill  was  not 
verified,  according  to  the  practice  in  the 
federal  court  (Smith  v.  Schwed,  6  Fed.  455, 
2  McCrary  441),  nor  because  plaintiff,  after 
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L.  Receivers.  A  receiver  appointed  before  the  removal  of  the  case  remains 
in  possession  until  himself  removed,  and  he  may  be  required  to  account  in  the 
federal  court. 

M.  Correction  of  Record  in  State  Court.  After  a  removal  a  sheriff 
cannot  amend  his  return,  previously  made  to  the  state  court. ^''^ 

N.  Contempt  Proceedings.  The  federal  court  cannot  punish  a  party  for 
his  previous  violation  of  an  order  of  the  state  court. '^^ 

0.  Depositions  Taken  or  Begun  in  State  Court.  The  federal  court 
cannot  compel  a  witness  to  sign  a  deposition,  which  has  been  taken  from  his 
testimony  in  shorthand  previous  to  the  removal. '^^ 

P.  Appeal  in  State  Court.  A  removal  operates  as  an  abandonment  of  an 
appeal  from  an  interlocutory  order  not  appealable  in  the  federal  courts. 


the  removal,  failed  to  prosecute  liis  applica- 
tion to  continue  the  injunction,  upon  the  day- 
fixed  by  the  state  court,  which  occurred 
before  the  next  term  of  the  circuit  court  of 
the  United  States  (Hamilton  v.  Fowler,  83  Fed. 
321).  A  motion  to  dissolve  the  injunction 
may  be  made  and  heard  upon  due  notice  to 
plaintiff  at  any  time  after  the  record  has  been 
filed  in  the  federal  court  (Texas,  etc.,  R.  Co. 
V.  Rust,  17  Fed.  275,  5  McCrary  348),  and 
even,  it  seems  to  have  been  held,  before  that 
time  (Champlain  Constr.  Co.  v.  O'Brien,  104 
Fed.  930 ) .  The  hearing  of  a  motion  to  dis- 
solve such  an  injunction  should  not  be  post- 
poned, because  of  a  motion  to  remand,  based 
upon  a  defect  in  the  form  or  amount  of  the 
removal  bond.  Coburn  v.  Cedar  Valley  Land, 
etc.,  Co.,  25  Fed.  791. 

An  original  motion  for  an  injunction  on 
the  face  of  the  bill  may  be  heard  in  the 
federal  court,  when  noticed  after  the  removal, 
although  the  papers  are  not  in  accordance 
with  the  state  practice.  McLeod  v.  Duncan, 
16  Fed.  Cas.  No.  8,898,  5  McLean  342. 

68.  Hinckley  v.  Oilman,  etc.,  R.  Co.,  100 
U.  S.  153,  25  L.  ed.  591;  Mack  v.  Jones,  31 
Fed.  189. 

The  federal  court  may  remove  or  discharge 

a  receiver  appointed  by  the  state  court  before 
the  removal.  Texas,  etc.,  R.  Co.  v.  Rust,  17 
Fed.  275,  5  McCrary  348.  But  where  a  mo- 
tion to  discharge  a  receiver  has  been  denied 
by  the  state  court,  the  federal  court  will  not 
review  the  same.  Bryant  v.  Thompson,  27 
Fed.  881. 

Where  a  receiver,  appointed  by  a  federal 
court,  removed  a  suit  brought  against  him 
in  the  state  court,  it  was  held  that  plain- 
tiff was  entitled  to  a  trial  by  jury,  if  he 
would  have  been  so  entitled  in  the  state 
court.  Vany  v.  Toledo,  etc.,  R.  Co.,  67  Fed. 
379;  Bryant  v.  Thompson,  27  Fed.  881. 

69.  Tallman  v.  Baltimore,  etc.,  R.  Co.,  45 
Fed.  156.  Contra,  Richmond  v.  Brookings,  48 
Fed.  241. 

The  record  of  the  state  court  showing  the 
time  of  filing  the  petition  and  bond  may  be 
proved,  by  the  testimony  of  witnesses,  to  be 
erroneous.  Stephens  v.  St.  Louis,  etc.,  R.  Co., 
47  Fed.  530,  14  L.  R.  A.  184. 

70.  Kirk  v.  Milwaukee  Dust  Collector  Mfg. 
Co.,  26  Fed.  501.  But  see  Williams  Mower, 
etc.,  Co.  Raynor,  29  Fed.  Cas.  No.  17,748, 
7  Biss.  245. 


Where  an  order  had  been  made  directing 
defendant  to  show  cause  why  he  should  not 
be  punished  for  a  disobedience  to  an  order 
of  the  state  court,  the  proceedings  thereupon 
should  be  remanded,  although  jurisdiction  of 
the  original  suit  will  be  maintained.  Voor- 
hees  r.  Albright,  28  Fed.  Cas.  No.  16,999. 
And  where  an  order  in  contempt  proceedings 
had  been  appealed  to  the  state  supreme  court 
before  the  removal,  the  federal  court  will 
hold  proceedings  for  the  enforcement  of  such 
order  in  abeyance,  until  the  disposition  of 
such  appeal.  Williams  Mower,  etc.,  Co.  r. 
Raynor,  29  Fed.  Cas.  No.  17,748,  7  Biss.  245. 

71.  Arnold  v.  Kearney,  29  Fed.  820. 
Answers  to  interrogatories. —  The  federal 

court  cannot  compel  defendant  to  file  answers 
to  interrogatories  annexed  to  the  petition,  in 
accordance  with  the  Iowa  statute.  Pierce  v. 
Union  Fac.  R.  Co.,  47  Fed.  709. 

Depositions,  taken  subsequent  to  the  re- 
moval before  a  referee  previously  appointed, 
are  no  part  of  the  record  in  the  federal  court. 
Miller  v.  Tobin,  18  Fed.  609,  9  Sawy.  401. 

Order  for  examination  before  trial. —  It 
seems  tliat  an  order  of  the  state  court  for 
the  examination  of  a  party  after  issue  and 
before  trial,  under  section  870  of  the  New 
York  code  of  civil  procedure,  must  be  vacated 
by  the  federal  court  after  removal.  Ex  p. 
Fisk,  113  U.  S.  713,  5  S.  Ct.  724,  28  L.  ed. 
1117. 

Reference  to  take  deposition. —  Where,  be- 
fore the  removal  of  a  cause  from  the  state 
to  the  federal  court,  a  reference  was  made 
to  take  the  deposition  of  a  witness  accord- 
ing to  the  state  practice,  to  be  used  on  a 
motion  in  the  suit,  it  was  held  that  plaintiff 
must  proceed  with  such  reference  after  the 
removAl  of  the  cause.  Bills  r.  New  Orleans, 
etc.,  R.  Co.,  3  Fed.  Cas.  No.  1,409,  13  Blatchf. 
227. 

Where  depositions  taken  to  be  used  in  an 
action  in  a  state  court  that  had  been  dis- 
missed were  admissible  as  evidence  under  the 
statute  of  tlie  state  in  another  suit  subse- 
quently broiiglit.  and  such  second  suit  was 
remov(Hi.  it  was  hold  that  such  de]iositions 
were  adniissihU^  in  IIk^  federal  court.  Ora- 
velle  r.  imieapolis,  etc.,  R.  Co.,  10  Fed.  435, 
3  INlcCrarv  385. 

72.  Freeman  r.  Butler,  39  Fed.  1.  Contra, 
Williams  Mower,  etc.,  Co.  r.  Raynor.  29  Fed. 
Cas.  No.  17,748,  7  Biss.  245. 
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Q.  Motions  Pending  or  Decided  in  State  Court.  Where  a  motion  is 
pending  at  the  time  of  the  removal,  it  is  transferred  with  the  record  to  the  federal 
court  to  be  there  determined. 

R.  Motion  to  Set  Aside  Service  of  Process.  The  federal  court  may 
vacate  an  order  previously  made  by  the  state  court,  denying  a  motion  to  set 
aside  service  of  process.'^* 

S.  Previous  Decisions  in  State  Court.  The  decisions  of  the  state  court 
on  a  demurrer,  or  otherwise,  made  in  the  case  before  its  removal,  will  ordinarily 
be  followed  by  the  circuit  court. '^^ 

T.  Re-Service  or  Re-Filing  of  Papers.  In  an  action  at  common  law 
a  defendant  is  not  obliged  to  re-serve  or  re-file  any  notice,  which  has  been  duly 
served  or  filed  by  him,  as  the  case  may  be,  in  the  state  court  before  the  removal. '^^ 

U.  Consolidation.  After  removal  the  federal  court  may  consolidate  the 
removed  cause  with'one  originally  brought  within  its  jurisdiction.'^^ 

Vo  Interference  With  State  Court  in  Case  It  Refuses  to  Relinquish 
Jurisdiction.  If  the  state  court  refuses  to  relinquish  jurisdiction,  after  the 
papers  essential  to  a  removal  have  been  duly  presented  and  filed,  subsequent 


73.  Bryce  r.  Southern  R.  Co.,  129  Fed.  966. 
When  a  motion  has  been  denied  by  the 

state  court,  leave  to  renew  the  same  should 
be  obtained  before  making  it  in  the  federal 
court.  Guernsey  v.  Cross,  153  Fed.  827; 
Denison  v.  Shawmut  Min.  Co.,  124  Fed.  860; 
Allmark  v.  Platte  Steamship  Co.,  76  Fed. 
615;  Bryant  v.  Thompson,  27  Fed.  881; 
Loomis  V.  Carrington,  18  Fed.  97;  New  Or- 
leans, etc.,  R.  Co.  V.  New  Orleans,  14  Fed. 
373;  Carrington  v.  Florida  R.  Co.,  5  Fed. 
Cas.  No.  2,448,  9  Blatchf.  468.  See  Reming- 
ton V.  Central  Pac.  R.  Co.,  198  U.  S.  95,  25 
S.  Ct.  577,  49  L.  ed.  959;  Carrington  v. 
Florida  R.  Co.,  5  Fed.  Cas.  No.  2,448,  9 
Blatchf.  468.  Ordinarily,  when  the  state 
court  has  acted  within  its  jurisdiction,  such 
leave  will  not  be  granted  unless  such  a  show- 
ing is  made  as  would  justify  an  appeal  or  a 
rehearing  under  the  state  practice.  Denison 
V.  Sliawmut  Min.  Co.,  124  Fed.  860;  Allmark 
V.  Platte  Steamship  Co.,  76  Fed.  615. 

When,  at  the  time  of  a  removal,  a  motion 
was  pending  to  resettle  an  order  previously 
made,  the  federal  court  will  entertain  the  ap- 
plication but  will  refuse  to  review  the  de- 
cision upon  which  that  order  had  been  en- 
tered. Milligan  v.  Lalance,  etc.,  Mfg.  Co., 
17  Fed.  465,  21  Blatchf.  407. 

Upon  a  motion  to  dismiss,  made  before  the 
removal,  when  defendant  had  acquired  the 
right  to  a  dismissal  under  the  state  practice, 
it  was  held  that  the  motion  should  be  granted, 
although  the  practice  of  the  federal  court 
would  not  have  justified  a  dismissal  under 
such  circumstances.  Sutro  v.  Simpson,  14 
Fed.  370,  4  McCrary  276. 

Waiver  of  irregularity. —  Where,  before  a 
petition  and  bond  for  the  removal  of  a  cause 
from  a  state  court  were  passed  upon  by  that 
court,  a  motion  was  made  therein  by  defend- 
ant, which  was  brought  on  for  hearing  in  the 
federal  court,  it  was  held  that  by  seeking  an 
adjournment  of  the  hearing  in  the  latter 
court  without  objecting  to  the  irregularity 
of  the  hearing,  plaintiff  waived  such  irregu- 
larity.   Kinne  v.  Lant,  68  Fed.  436. 

74.  Remington  v.  Central  Pac.  R.  Co.,  198 
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U.  S.  95,  25  S.  Ct.  577,  49  L.  ed.  959.  Con- 
tra, Guernsey  v.  Cross,  153  Fed.  827;  All- 
mark  V.  Platte  Steamship  Co.,  76  Fed.  615; 
Brooks  V.  Farwell,  4  Fed.  166,  2  McCrary 
220. 

75.  Duncan  v.  Gegan,  101  U.  S.  810,  25 
L.  ed.  875;  Bushnell  v.  Kennedy,  9  Wall. 
(U.  S.)  387,  19  L.  ed.  736;  Guernsey  v.  Cross, 
153  Fed.  827;  Dodd  v.  Louisville  Bridge  Co., 
130  Fed.  186;  Denison  v.  Shawmut  Min.  Co., 
124  Fed.  860;  Lookout  Mountain  R.  Co.  v. 
Houston,  44  Fed.  449 ;  Cleaver  v.  Traders' 
Ins.  Co.,  40  Fed.  711;  Bryant  v.  Thompson, 
27  Fed.  881;  Davis  v.  St.  Louis,  etc.,  R.  Co., 
25  Fed.  786;  Phelps  v.  Canada  Cent.  R.  Co., 
19  Fed.  801,  20  Blatchf.  450;  Loomis  v.  Car- 
rington, 18  Fed.  97;  Milligan  v.  Lalance,  etc., 
Mfg.  Co.,  17  Fed.  465,  21  Blatchf.  407.  See 
Wilson  V.  Smith,  117  Fed.  707.  But  see 
Congress,  etc..  Spring  Co.  v.  Knowlton,  103 
U.  S.  49,  26  L.  ed.  347. 

Service  on  non-resident. —  The  rule  in  the 
text  does  not  apply  to  decisions  upon  the 
validity  of  the  service  of  process  upon  a  non- 
resident defendant.  Remington  v.  Central 
Pac.  R.  Co.,  198  U.  S.  95,  25  S.  Ct.  577, 
49  L.  ed.  959;  Allmark  v.  Platte  Steamship 
Co.,  76  Fed.  615.  Contra,  Bragdon  v.  Per- 
kins-Campbell Co.,  82  Fed.  338.  See  also 
Lathrop  Shea,  etc.,  Co.  v.  Interior  Constr., 
etc.,  Co.,  150  Fed.  666. 

Where  a  suit  had  been  removed  because 
of  a  separable  controversy,  it  was  held  that 
the  federal  court  had  no  jurisdiction  to  set 
aside  a  previous  judgment  of  the  state  court 
against  a  defendant  who  was  a  citizen  of  the 
same  state  as  plaintiff.  Youtsey  v.  Hoffman, 
108  Fed.  699. 

76.  Waldman  v.  Pennsylvania  R.  Co.,  64 
How.  Pr.  (N.  Y.)  198;  Johnson  v.  Bridge- 
port Deoxidized  Bronze,  etc.,  Co.,  125  Fed. 
631;  Waldman  v.  Pennsylvania  R.  Co.,  13 
Fed.  801. 

77.  Wabash,  etc.,  R.  Co.  v.  Central  Trust 
Co.,  23  Fed.  513. 

The  consolidation  of  a  case  does  not  pre* 
vent  its  remand.  Colburn  v.  Hill,  101  Fed. 
600,  41  C.  C.  A.  467. 
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proceedings  in  such  state  court  may  be  enjoined  by  the  circuit  court  of  the  United 
States/^  even,  it  has  been  held,  when  the  state  is  plaintiff. 

W.  Trial.  A  failure,  within  the  time  required  by  the  state  statute,  to  demand 
a  jury  trial  before  the  removal,  which  delay  by  the  state  law  amounts  to  a  waiver 
of  the  right  to  trial  by  jury,  does  not  affect  the  right  to  trial  by  jury  in  the  federal 
court. 

X.  Costs.  The  costs  allowed  in  a  removed  case  are  those  awarded  by  the 
statutes  of  the  United  States,  and  not  those  allowed  by  the  state  law.^^ 


78.  Kern  i\  Huidekoper,  103  U.  S.  404,  26 
L.  ed.  497;  French  v.  Hay,  22  Wall.  (U.  S.) 

250,  22  L.  ed.  857;  Abeel  v.  Culberson,  56 
Fed.  329;  Baltimore,  etc.,  E.  Co.  v.  Ford,  35 
Fed.  170;  Wagner  v.  Drake,  31  Fed.  849; 
Warren  v.  Ives,  29  Fed.  Cas.  No.  17,197,  1 
Flipp.  35'6.  Contra,  Fisk  v.  Union  Pac.  R. 
Co.,  9  Fed.  Cas.  No.  4,8'27,  6  Blatchf.  362; 
Penrose  v.  Penrose,  19  Fed.  Cas.  No.  10,958, 
17  Blatchf.  332.  See  Chicago,  etc.,  R.  Co.  v. 
Steep,  151  Fed.  908  [affirmed  in  164  Fed. 
785,  90  C.  C.  A.  431].  And  see  Sprag- 
gins  v.  Humphries  County  Ct.,  22  Fed.  Cas. 
No.  13,246,  Brunn.  Col.  Cas.  218,  Cooke 
(Tenn.)  160,  holding  that  a  circuit  court  of 
the  United  States  may  compel,  by  a  man- 
damus, a  state  court  to  allow  a  removal. 

Such  a  motion  will  not  ordinarily  be 
granted,  before  a  motion  to  remand  the  cause 
has  been  decided,  unless  the  right  of  removal 
is  beyond  dispute.  Sinclair  v.  Pierce,  50 
Fed.  851;  Frishman  v.  Insurance  Cos.,  41 
Fed.  449. 

Petition  filed  with  clerk  in  vacation. — An 

injunction  was  denied,  when  the  petition  had 
been  filed  with  the  clerk  of  the  state  court 
in  vacation,  but  not  presented  to  that  court. 
Coker      Monaghan  Mills,  110  Fed.  803. 

Determination  of  jurisdiction.—-  Where, 
upon  the  face  of  the  record,  including  a  peti- 
tion for  removal  duly  filed,  a  cause  appears 
to  be  removable,  on  the  filing  of  such  record 
and  the  docketing  of  the  case  in  the  federal 
court  that  court  acquires  jurisdiction  at 
least  for  the  purpose  of  determining  that 
question,  and,  as  ancillary  to  such  jurisdic- 
tion, may  enjoin  plaintiff  from  proceeding  in 
the  state  court  until  it  shall  hear  and  deter- 
mine the  question  of  its  own  jurisdiction. 
McAlister  v.  Chesapeake,  etc.,  R.  Co.,  157 
Fed.  740,  85  C.  C.  A.  316. 

When  the  removed  case  was  brought  at 
common  law,  the  injunction  is  usually 
granted  upon  an  original  bill,  which  is  con- 
sidered to  be  ancillary  in  its  nature,  and 
which  is  filed  in  the  circuit  court  of  the 
United  States.  Madisonville  Traction  Co.  v. 
St.  Bernard  Min.  Co.,  196  U.  S.  239,  25  S.  Ct. 

251,  49  L.  ed.  462;  Chicago,  etc.,  R.  Co.  v. 
Steep,  151  Fed.  908  [affirmed  in  164  Fed. 
785,  90  C.  C.  A.  431];  New  York  Mut.  L. 

/       Ills.  Co.  V.  Langley,  145  Fed.  415. 

79.  Abeel  v.  Culberson,  56  Fed.  329. 

80.  Montgomery  County  v.  Cochran,  116 
Fed.  985. 

Trial  by  jury. —  "Where  a  receiver,  ap- 
pointed by  a  federal  court,  removed  a  suit 
brought  against  him  in  the  state  court,  it 
was  held  that  plaintiff  was  entitled  to  a 
trial  by   jury,   if  he   would  have  been  so 


entitled  in  the  state  court.  Vany  v.  Toledo, 
etc.,  R.  Co.,  67  Fed.  379;  Bryant  v.  Thomp- 
son, 27  Fed.  881. 

After  the  removal  of  a  criminal  prosecu- 
tion against  an  ofi&cer  of  the  United  States, 
the  state  prosecuting  officer  is  the  proper 
person  to  try  the  case  for  plaintiff  and  the 
district  attorney  of  the  United  States  usually 
appears  for  defendant.  Delaware  V.  Emer- 
son, 8  Fed.  411. 

81.  Richter  v.  Magone,  47  Fed.  192;  Chad- 
bourne  V.  German-American  Ins.  Co.,  31  Fed. 
625,  24  Blatchf.  539;  Penrose  v.  Penrose,  1 
Fed.  479.  Contra,  Cleaver  v.  Traders'  Ins. 
Co.,  40  Fed.  863;  The  Garden  City,  27  Fed. 
234. 

Interest  on  the  judgment  accruing  during 
a  stay,  pending  a  motion  for  a  new  trial, 
may  be  included  in  the  costs  and  will  be  cal- 
culated at  the  same  rate  of  interest  as  judg- 
ments in  the  courts  of  the  state.  Gunther  v. 
Liverpool,  etc.,  Ins.  Co.,  10  Fed.  830,  20 
Blatchf.  390. 

The  fees  of  witnesses,  whose  depositions 
were  taken  in  the  state  court  before  the  re- 
moval, were  taxed,'  although  such  depositions 
were  not  offered  in  evidence  upon  the  trial. 
Young  V.  Merchants'  Ins.  Co.,  29  Fed.  273. 
But  the  fees  of  those  served  with  subpoenas 
subsequent  to  the  removal  were  not.  Young 
•{•.  Merchants'  Ins.  Co.,  2-9  Fed.  273. 

Security  for  costs.— Where,  after  the  re- 
moval, plaintiff  amended  his  complaint,  it 
was  held  that  he  could  then  be  compelled, 
under  the  rules  of  the  federal  court,  to  file 
security  for  costs,  although,  by  the  state 
practice,  defendant  had  lost  the  right  to  de- 
mand security.  Henning  u.  Western  Union 
Tel.  Co.,  40  Fed.  658. 

Where,  after  a  removal,  plaintiff  recovers 
less  than  five  hundred  dollars,  he  will  be 
entitled  to  costs  if  that  amount  would  have 
entitled  him  to  costs  in  the  state  court,  al- 
though if  the  suit  had  been  originally 
brought  in  the  federal  court,  no  costs  would 
liave  been  allowed.  Kreager  v.  Judd.  5  Fed. 
27.    Contra,  Richter  r.  Magone,  47  Fed.  102. 

Failure  to  pay  costs. —  No  stay  of  pro- 
ceedings Avill  be  granted  bocanso  of  tlio  failure 
of  a  party  to  pay  cost'^  awar(h\l  in  the  state 
court,  subsequent  to  the  i-iMnoval.  Tugnian  l\ 
National  Steamship  Co..  30  Fed.  802  \a/Jirmcd 
in  143  U.  S.  28,  12  S.  Ct.  361,  27  L.  ed.  87]; 
Penrose  Penrose,  1  Vcd.  479.  So  where, 
Riil)seqnont  to  the  reversal  by  the  supreme 
court  of  tlie  United  States,  of  a  judgment  of 
tlio  i^tate  court.  witli  costs  to  the  defendant 
to  be  tnx(Ml."  boeanso  tlie  case  had  ]n-eviously 
hcou  removed,  the  latter  court  awarded  de- 
fendant the  taxable  costs  of  all  tlie  proceed- 
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Y.  Execution.  The  time  in  which  an  execution  can  issue,  on  a  judgment 
in  a  case  brought  in  a  state  court  and  removed  to  a  federal  court,  depends  on  the 
laws  of  the  United  States  and  not  on  the  laws  of  the  state. 

XIV.  Remand. 

A.  In  General.  The  Judiciary  Act  of  1875,  which  in  this  respect  is  still  in 
force,  provides  "that  if,  in  any  suit  commenced  in  a  circuit  court  or  removed 
from  a  state  court  to  a  circuit  court  of  the  United  States,  it  shall  appear  to  the 
satisfaction  of  said  circuit  court,  at  any  time  after  such  suit  has  been  brought  or 
removed  thereto,  that  such  suit  does  not  really  and  substantially  involve  a  dispute 
or  controversy  properly  within  the  jurisdiction  of  said  circuit  court,  or  that  the 
parties  to  said  suit  have  been  improperly  or  collusively  made  or  joined,  either  as 
plaintiffs  or  defendants,  for  the  purpose  of  creating  a  case  cognizable  or  removable 
under  this  act,  the  said  circuit  court  shall  proceed  no  further  therein,  but  shall 
dismiss  the  suit  or  remand  it  to  the  court  from  which  it  was  removed,  as  justice 
may  require,  and  shall  make  such  order  as  to  costs  as  shall  be  just." 

B.  Who  May  Move  For  Remand.  A  remand  for  want  of  jurisdiction, 
whether  because  there  is  a  want  of  the  requisite  difference  of  citizenship,^*  because 
no  federal  question  is  involved,  or  because  the  value  of  the  matter  in  dispute 
is  less  than  two  thousand  dollars,^®  may  be  made  at  the  motion  of  either  party, 
even  by  the  party  who  removed  the  case.  The  objection  that  the  case  was  not 
removed  within  the  statutory  time  cannot  be  raised  by  the  party  who  made  the 
removal. 

C.  Time    of   Motion   to   Remand.     When  the  transcript  is  filed 
before  the  return-day,    that  is,   before   the  beginning  of  the  next  term,  a 
motion  to  remand  may   be   made   immediately.^^     After  the  return-day  a 


ings  in  the  state  court,  including  an  extra 
allowance,  it  was  held  that  the  proceedings  in 
the  federal  court  would  not  be  stayed  if 
plaintifi'  paid  tlie  costs  in  the  supreme  court 
of  the  United  States  only,  and  that  the  collec- 
tion of  the  costs  and  allowance  in  the  state 
court  could  not  be  thus  enforced.  National 
Steamship  Co.  r.  Tugman,  143  U.  S.  28,  12 
S.  Ct.  361,  27  L.  ed.  87  ^affirming  30  Fed. 
802]. 

82.  Nims  r.  Spurr,  138  Mass.  209. 

83.  18  U.  S.  St.  at  L.  472.  c.  137,  §  5 
[U.  S.  Comp.  St.  (1901)  p,  511]. 

The  suit  may  be  remanded  at  the  motion 
of  plaintiff  when  neither  he  nor  defendant 
resides  in  the  district.  Ex  p.  Wisner,  203 
U.  S.  449,  27  S.  Ct.  150,  51  L.  ed.  264. 

Remand  by  consent. — A  case  which  was 
properly  removed  cannot  be  remanded  by  con- 
sent.   Lawton  v.  Blitch,  30  Fed.  641. 

84.  Mansfield,  etc.,  R.  Co.  v.  Swan,  111 
U.  S.  379,  4  S.  Ct.  510,  28  L.  ed.  462.  Contra, 
Bushnell  v.  Kennedy,  9  Wall.  (U.  S.)  387,  19 
L.  ed.  736:  Tootle*!?.  Coleman,  107  Fed.  41, 
45,  46  C.  C.  A.  132,  57  L.  R.  A.  120;  Davies 
r.  Lathrop,  13  Fed.  565,  21  Blatchf.  164. 

A  defendant,  who  had  removed  the  case 
because  of  difference  of  citizenship  between 
plaintiff  and  all  of  defendants  but  one,  whom^ 
he  alleged  to  be  a  nominal  party,  could  not 
oppose  a  motion  to  remand  by  contending 
that  it  was  the  real  party  plaintiff  and  that 
the  only  actual  controversy  Avas  between  him- 
self and  the  other  defendants,  who  are  citi- 
zens of  different  states.  Mayer  v.  Denver, 
etc.,  R.  Co.,  41  Fed.  723. 
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85.  Wabash  R.  Co.  v.  Barbour,  73  Fed. 
513,  19  C.  C.  A.  546;  Ferguson  v.  Ross,  38 
Fed.  161,  3  L.  R.  A.  322. 

86.  Lazensky  v.  Supreme  Lodge  K.  H.,  32 
Fed.  417. 

Where  a  party  has  procured  a  removal 

upon  an  averment  that  the  amount  in  con- 
troversy was  over  two  thousand  dollars,  ex- 
clusive of  interest  and  costs,  he  cannot  sug- 
gest to  the  circuit  court  of  appeals  that  there 
was  no  jurisdiction  below,  because  the  judg- 
ment finally  rendered  was  less  than  the 
jurisdictional  amount.  Eustis  v.  Henrietta, 
74  Fed.  577,  20  C.  C.  A.  537. 

87.  Ayers  v.  Watson,  113  U.  S.  594,  5 
S.  Ct.  641,  28  L.  ed.  1093. 

Remand  by  court  sua  sponte.— The  court 
of  first  instance  ( Indiana  v.  Chicago  Tolleston 
Club,  53  Fed.  18;  Teas  v.  Albright,  13  Fed. 
406;  Johnson  v.  Johnson,  13  Fed.  193),  or 
the  court  of  review  (Yellow  Aster  Min.,  etc., 
Co.  V.  Crane  Co.,  150  Fed.  580,  80  C.  C.  A. 
56{);  Barth  v.  Coler,  60  Fed.  466,  9  C.  C.  A. 
81),  may  remand  a  cause,  of  its  own  motion, 
for  want  of  jurisdiction.  So  the  court  of 
first  instance  may,  of  its  own  motion,  remand 
a  case  because  it  was  removed  too  late. 
Bowers  ?;.  Supreme  Council,  A.  L.  H.,  45  Fed. 
81;  Keeney  v.  Roberts,  89  Fed.  629,  12  Sawy. 
39. 

88.  Motion  before  filing  of   transcript. — 

It  is  doubtful  whether  a  motion  to  remand  a 
cause  can  be  made  until  the  transcript  has 
been  filed.    See  supra,  XIII,  B. 

89.  Thompson  v.  Chicago,  etc.,  R.  Co.,  60 
Fed.  773 ;  Anderson  v.  Appleton,  32  Fed.  855. 
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motion  to  remand  a  cause  for  want  of  jurisdiction  may  be  made  at  any 
time/-^*^ 

D.  Second  Motion  to  Remand.  After  a  motion  to  remand  has  been  once 
denied,  a  second  motion  may  be  granted,  when  founded  upon  facts  which  have 


Contra,  Kansas  City,  etc.,  R.  Co.  v.  Interstate 
Lumber  Co.^  36  Fed.  9. 

Where  the  term  was  changed  by  statute, 
too  late  to  permit  the  holding  of  a  term  at 
the  substituted  time,  it  was  held  that  the 
motion  to  remand  might  be  made  at  such 
special  term  after  the  transcript  was  filed. 
Kansas  City,  etc.,  R.  Co.  v.  Interstate  Lum- 
ber Co.,  37  Fed.  3. 

90.  Jackson  v.  Allen,  132  U.  S.  27,  10 
S.  Ct.  9,  33  L.  ed.  249;  Parkinson  v.  Barr, 
105  Fed.  81;  Broadway  Ins.  Co.  v.  Chicago, 
etc.,  R.  Co.,  101  Fed.  507;  Indiana  v.  Lake 
Erie,  etc.,  R.  Co.,  85  Fed.  1;  Wabash  R.  Co. 
i:  Barbour,  73  Fed.  513,  19  C.  C.  A.  546; 
Ferguson  v.  Ross,  38  Fed.  161,  3  L.  R.  A; 
322;  Southworth  v.  Reid,  36  Fed.  451;  Bron- 
son  r.  St.  Croix  Lumber  Co.,  35  Fed.  634; 
Lazensky  v.  Supreme  Lodge  K.  H.,  32  Fed. 
417;  Kain  v.  Texas  Pac.  R.  Co.,  14  Fed.  Cas. 
No.  7,596.  But  see  Harvey  v.  Illinois  Mid- 
land R.  Co.,  3  Fed.  707. 

After  abatement  a  suit  cannot  be  remanded 
initil  it  is  revived.  Wright  i\  Phipps,  58 
Fed.  552. 

Time  of  motion  to  remand. — A  suit  may  be 
remanded  after  it  has  been  consolidated  with 
another  of  which  the  court  has  jurisdiction. 
Colburn  i\  Hill,  101  Fed.  500,  41  C.  C.  A. 
467.  A  motion  to  remand  for  want  of  juris- 
diction may  be  made  after  verdict  (Mulcahey 
u.  Lake  Erie,  etc.,  R.  Co.,  69  Fed.  172;  Fer- 
guson V.  Ross,  38  Fed.  161,  3  L.  R.  A.  322) 
or  after  judgment  (Wabash  R.  Co.  f.  Bar- 
bour, 73  Fed.  513,  19  C.  C.  A.  546;  Lazensky 
V.  Supreme  Lodge  K.  H.,  32  Fed.  417.  But 
see  Mastin  v.  Chicago,  etc.,  R.  Co.,  123  Fed. 
827),  or  the  judgment  may  be  reversed  and  a 
remand  ordered  upon  an  appeal  or  writ  of 
error  by  the  party  who  removed  the  cause 
(Mansfield,  etc.,  li.  Co.  v.  Swan,  111  U.  S. 
379,  4  S.  Ct.  510,  28  L.  ed.  462;  Wabash  R. 
Co.  r.  Barbour,  73  Fed.  513,  19  C.  C.  A.  546). 
But  an  objection  that  the  petition  for  re- 
moval was  filed  too  late  cannot  be  taken  by 
either  party  for  the  first  time  upon  an  ap- 
peal. Knight  V.  International,  etc.,  R.  Co., 
61  Fed.  87,  9  C.  C.  A.  376. 

Waiver.— A  motion  to  remand  because  the 
petition  for  the  removal  was  filed  too  late  is 
waived  by  laches  (French  v.  Hay,  22  Wall. 
(U.  S.)  238,  22  L.  ed.  854;  Guarantee  Co.  of 
North  Dakota  v.  Hanway,  104  Fed.  369,  44 
C.  (J.  A.  312;  Wyly  i\  Richmond,  etc.,  R.  Co., 
63  Fed.  487;  Baltimore,  etc.,  R.  Co.  v.  Ford, 
35  Fed.  170;  Miller  v.  Kent,  18  Fed.  561,  20 
Blatchf.  508.  See^IIervey  v.  Illinois  Midland 
R.  Co.,  3  Fed.  707),  such  as  delay  of  a  year 
without  excuse  (Wyly  r.  Richmond,  etc.,  R. 
Co.,  63  Fed.  487;  Baltimore,  etc.,  R.  Co.  v. 
Ford,  35  Fed.  170;  Miller  v.  Kent,  18  Fed. 
561,  20  Blatchf.  508),  and  probably  by  taking 
any  subsequent  proceeding  in  the  caiise  after 
the  filing  of  the  transcript,  such  as  a  consent 


to  a  transfer  of  the  cause  to  the  equity 
docket  and  its  reference  to  a  special  master 
to  be  considered  as  an  intervention  in  a  pre- 
vious suit  in  equity  (Wyly  v.  Richmond,  etc., 
R.  Co.,  supra),  a  demand  for  trial  (Balti- 
more, etc.,  R.  Co.  V.  Ford,  supra),  or  a  trial 
(Guarantee  Co.  of  North  Dakota  Hanway, 
104  Fed.  369.  44  C.  C.  A.  312).  So  where 
the  record  .showed  a  difference  of  citizenship, 
it  was  held  that  the  objection  that  there  was 
no  sufficient  proof  of  prejudice  or  local  in- 
fluence could  not  be  made  after  testimony 
upon  the  issues  had  been  taken.  Neale  v. 
Foster,  31  Fed.  53,  12  Sawy.  424.  And  the 
objection  to  the  jurisdiction,  because  neither 
party  is  a  resident  of  the  district,  is  waived 
by  a  general  appearance  by  plaintiff  in  the 
federal  court,  before  his  motion  to  remand. 
Ex  p.  Moore.  209  U.  S.  490 ;  Corwin  Mfg.  Co. 
r.  Henrici  Washer  Co.,  151  Fed.  938;  Phila- 
delphia, etc..  Face  Brick  Co.  v.  Warford,  123 
Fed.  843.  See  Abranches  v.  Schell,  1  Fed.  Cas. 
No.  2L  4  Blatchf.  256.  Contra,  Yellow  Aster 
Min.,  etc.,  Co.  v.  Crane  Co.,  150  Fed.  580,  80 
C.  C.  A.  566.  Where  one  of  two  defend- 
ants, sued  upon  a  joint  and  several  ap- 
plication, removed  the  case,  and  plaintiff, 
without  protest,  proceeded  to  trial  and  took 
judgment  against  him,  it  was  held  that  this 
was  a  consent  to  a  severance  of  the  joint, 
into  two  several  actions,  and  that  a  remand 
should  not  be  ordered.  Guarantee  Co.  of 
North  America  v.  Mechanics'  Sav.  Bank,  etc., 
Co.,  80  Fed.  766,  26  C.  C.  A.  146.  But  a 
delay  of  fifteen  months  by  plaintiff  did  not 
waive  his  right  to  remand  a  cause  because 
of  defendant's  failure  to  file  the  transcript, 
although  plaintiff'  himself  produced  the  same 
for  filing  at  the  time  that  he  made  such 
m.otion.  McGregor  v.  McGillis.  30  Fed.  388. 
So  where  the  father  of  an  infant  defendant 
had  filed  a  petition  for  a  removal  with  a 
bond,  before  service  of  process  upon  his  child, 
and  subsequently  procured  his  appointment 
as  guardian  from  the  proper  state  court, 
it  was  held  that  his  entry  of  an  ap- 
pearance for  himself  as  guardian  and  for  the 
infant,  in  the  federal  court,  did  not  prevent 
a  remand,  although  in  the  state  court  the 
guardian  had  the  power  to  accept  service  of 
process  for  tlio  infant  and  to  enter  an  appear- 
ance for  him.  Woolridge  v.  ]\lcKenna,  8  Fed. 
650.  Where  there  is  no  difference  of  citizen- 
ship and  the  removal  is  sought  because  of  an 
errojioous  contention  that  the  suit  arises  un- 
der the  constitution  and  laws  of  the  United 
States;  the  o])jection  to  the  jurisdiction  can- 
not be  waived.  In  rc  Winn,  213,  U.  S.  458. 
29  S.  Ct.  515. 

Where  plaintiff,  in  ignorance  of  his  right 
to  remand  the  case  because  the  jiotition  for 
a  removal  was  made  too  late,  filed  an  answer 
in  the  federal  court,  he  was  permitted  to 
withdraw  the  same  and  move  to  remand,  it 
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since  occurred. It  has  been  held  that  the  motion  may  be  renewed  at  any  time, 
even  though  no  new  facts  are  brought  to  the  attention  of  the  court. 

E.  Form  of  Denial  of  Allegations  in  Petition  For  Removal.  The 

allegations  in  a  petition  for  a  removal  cannot  be  disputed,  unless  a  plea  in  abate- 
ment is  filed/^  which  should  be  supported  by  the  oath  of  defendant  or  his  agent; 
and  that  is  the  safer  practice.^* 

F.  Evidence  Upon  Hearing.  When  any  allegation  in  the  petition  is 
denied,  the  burden  of  proof  rests  on  the  petitioner. If  the  issue  is  not  tried 


appearing  that  he  had  acted  in  good  faith. 
Collins  V.  Scott,  76  Fed.  613. 

91.  Hamblin  v.  Chicago,  etc.,  R.  Co.,  43 
Fed.  401;  Kansas  City,  etc.,  R.  Co.  v.  Inter- 
state Lumber  Co.,  37  Fed.  3. 

A  second  motion  3.uly  made  may  be 
granted,  when  the  first  was  denied  as  pre- 
mature. Kansas  City,  etc.,  R.  Co.  v.  Inter- 
state Lumber  Co.,  37  Fed.  3.  So  where,  after 
overruling  a  motion  to  remand  a  cause  re- 
moved because  it  arose  under  the  laws  of  the 
United  States,  the  question  arising  under 
those  laws  had  been  disposed  of  by  demurrer, 
it  was  held  that  there  was  no  longer  any 
federal  question  in  the  case,  and  a  second 
motion  to  remand  was  granted.  Hamblin  v. 
Chicago,  etc.,  R.  Co.,  43  Fed.  401.  And  after 
a  motion  to  remand  based  upon  the  face  of 
the  record  had  been  denied,  a  second  motion 
because  of  the  alleged  collusive  joinder  of  a 
party  was  entertained.  Pennsylvania  R.  Co. 
v.  Allegheny  Valley  R.  Co.,  25  Fed.  113. 

Leave  to  renew. — An  order  denying  a  mo- 
tion to  remand  may  grant  leave  to  renew  the 
same,  when  the  facts  are  more  fully  presented. 
Goodnow  V.  Litchfield,  47  Fed.  753;  New 
York  V.  New  Jersey  Steamboat  Transp.  Co., 
24  Fed.  817. 

91a.  Weldon  v.  Fritzlen,  128  Fed.  608  {re- 
versed upon  another  point  in  135  Fed.  650,  68 
C.  C.  A.  288,  and  cited  without  ruling  upon 
the  point  in  same  case  as  Fritzlen  v.  Boat- 
men's Bank,  212  U.  S.  361,  29  S.  Ct.  366]. 

92.  Filer  v.  Lev^^  17  Fed.  609. 

Such  a  plea  will  not  be  decided  by  techni- 
cal rules,  and  is  sufficient  if  it  sets  out  fairly 
and  with  sufficient  certainty,  matters  of  fact, 
which,  if  true,  negative  the  jurisdiction  of 
the  federal  court.  Jolmson  v.  Accident  Ins. 
Co.  of  North  America,  35  Fed.  374.  But  a 
plea  alleging  that  the  court  had  no  jurisdic- 
tion, or,  if  it  had,  that  it  ought  not  to  exer- 
cise it,  for  tlie  reason  that  the  cause  could 
be  tried  with  greater  convenience  in  the  state 
court,  is  insufficient.  Spies  v.  Chicago,  etc., 
R.  Co.,  32  Fed.  713.  So  is  a  plea  denying 
defendant's  belief  in  the  existence  of  the 
prejudice  or  local  influence  set  forth  in  the 
petition.  Taylor  County  Court  v.  Baltimore, 
etc.,  R.  Co.,  35  Fed.  161.  An  averment  in  a 
plea,  that  a  party  was  a  citizen  of  a  specified 
state,  is  not  neutralized  by  an  a'dmission 
therein  that  such  party  resided  abroad.  Car- 
son V.  Dunham,  121  U.  S.  421,  7  S.  Ct.  1030, 
30  L.  ed.  992;  Woaner  v.  Northern  Pac.  R. 
Co.,  125  Fed.  155;  Imperial  Refining  Co.  v, 
Wyman,  38  Fed.  574,  3  L.  R.  A.  503;  Johnson 
V,  Accident  Ins.  Co.  of  North  America,  35 
Fed.  374;  Salem  First  Nat.  Bank  v.  Salem 
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Capital  Flour  Mills  Co.,  31  Fed.  580,  12 
Sawv.  485,  496;  McDonald  f.  Salem  Capital 
Flour-Mills  Co.,  31  Fed.  577,  12  Sawy.  492; 
Rumsey  v.  Call,  28  Fed.  769;  Lacroix  v. 
Lyons,*^27  Fed.  403;  Clarkhuff  v.  Wisconsin, 
etc.,  R.  Co.,  26  Fed.  465;  Filer  r.  Levy,  17 
Fed.  609;  Hoyt  v.  Wright,  4  Fed.  168,  2  Mc- 
Crary  222. 

A  formal  plea  is  not  indispensable,  pro- 
vided a  traverse  in  some  form  is  made.  Mor- 
ris V.  Gilmer,  129  U.  S.  315,  9  S.  Ct.  289.  32 
L.  ed.  690 ;  (^urnow  v.  Phoenix  Ins.  Co.,  44 
Fed.  305;  Anderson  f. ' Appleton,  32  Fed.  855; 
Beadleston  v.  Harpending,  32  Fed.  644.  A 
denial  in  plaintiff's  petition  to  remand  may 
be  treated  as  a  traversed  of  an  allegation  in 
defendant's  petition  of  removal.  Curnow  v. 
Phoenix  Ins.  Co.,  44  Fed,  305.  It  is  the  prac- 
tice in  the  western  district  of  Kentucky  to 
treat  as  traversed  without  an  express  denial, 
allegations  in  a  petition  for  removal  that 
defendants  were  joined  in  fraud  of  the  juris- 
diction of  the  court  for  the  sole  purpose  of 
preventing  the  removal.  Boatner  v.  Ameri- 
can Express  Co.,  122  Fed.  714.  Allegations  of 
conclusions  of  law,  such  as  that  a  specified 
defendant  is  only  a  nominal  party,  need  not, 
it  seems,  be  specifically  denied.  Mayer  v. 
Denver,  etc.,  R.  Co.,  41  Fed.  723. 

If  the  court  has  reason  to  doubt  the  exist- 
ence of  the  jurisdictional  facts,  it  has  the 
right  to  examine  the  parties  upon  that  ques- 
tion or  to  direct  a  plea  in  abatement  to  be 
filed  and  heard.  Gribble  v.  Pioneer  Press 
Co.,  15  Fed.  689,  5  MeCrary  73. 

93.  Lacroix  v.  Lyons,  27  Fed.  403;  Filer 
V.  Levy,  17  Fed.  609. 

94.  Southern  Pac.  R.  Co.  v.  Harrison,  73 
Tex.  103,  11  S.  W.  108;  Carson  v.  Dunham, 
121  U.  S.  421,  7  S.  Ct.  1030,  30  L.  ed.  992; 
Imperial  Refining  Co.  v.  Wyman,  38  Fed.  574, 
3  L.  R.  A.  503 ;  Johnson  v.  Accident  Ins.  Co. 
of  North  America,  35  Fed.  374 ;  McDonald  v. 
Salem  Capital  Flour-Mills  Co.,  31  Fed.  577, 
12  Sawy.  492;  Rumsey  v.  Call,  28  Fed.  769; 
Lacroix  v.  Lyons,  27  Fed.  403;  Clarkhuff  v. 
Wisconsin,  etc.,  R.  Co.,  26  Fed.  465. 

95.  Carson  v.  Dunham,  121  U.  S.  421,  7 
S.  Ct.  1030,  30  L.  ed.  992;  New  Castle  v. 
Western  Union  Tel.  Co.,  152  Fed.  569 ;  Davies 
V.  Wells,  134  Fed.  139;  Copeland  v.  Memphis, 
etc.,  R.  Co.,  6  Fed.  Cas.  No.  3,209,  3  Woods 
651;  Heath  v.  Austin,  11  Fed.  Cas.  No.  6,305, 
12  Blatchf.  320. 

Judicial  notice. —  The  court  will  take  ju- 
dicial notice  of  the  fact  that  one  of  the  par- 
ties is  a  receiver  appointed  by  it.  Pitkin  v. 
Cowen,  91  Fed.  599.  It  will  take  judicial 
notices  of  the  state  statutes,  but  not  of  the 
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upon  oral  testimony,  affidavits  by  both  parties  may  then  be  considered.  When 
the  right  to  a  removal  depends  upon  the  contention  that  one  of  defendants  is  a 
formal  or  is  not  a  necessary  party/^  that  there  is  a  separable  controversy/^  that 
the  suit  arises  under  the  constitution  or  laws  or  a  treaty  of  the  United  States, or 
that  the  right  depends  upon  the  nature  of  the  suit/  the  allegations  of  facts  in  the 


rules  of  the  state  courts.  Randall  v.  New 
England  0.  P.,  118  Fed.  782.  When  the  alle- 
gations of  the  complaint  do  not  clearly  show 
that  the  cause  arises  under  the  constitution 
or  laws  of  the  United  States,  the  court  may 
take  judicial  notice  of  a  state  statute,  which 
is  not  therein  mentioned,  to  which  reference 
is  made  in  the  petition  for  removal.  South 
Carolina  v.  Coosaw  Min.  Co.,  45  Fed.  804 
{affirmed  in  144  U.  S.  550,  12  S.  Ct.  689,  36 
L.  ed.  537]. 

The  quality  of  the  testimony  offered,  and 
not  merely  the  number  of  the  witnesses,  will 
determine  the  decision.  Corbin  v.  Pike,  37 
Iowa  637. 

False  allegation  in  petition. —  Where  de- 
fendant admitted  upon  the  trial  the  falsity 
of  an  allegation  in  his  petition,  the  petition 
should  be  treated  as  if  amended  accordingly, 
Koshland  v.  Home  Mut.  Ins.  Co.,  31  Oreg, 
321,  49  Pac.  864,  50  Pac.  567. 

96.  Smith  v.  Crosby  Lumber  Co.,  46  Fed. 
819. 

Pleadings  in  state  court. —  When  the  time 
of  the  proceedings  for  the  removal  is  in  ques- 
tion, pleadings  in  the  state  court,  although 
they  have  been  taken  out  of  the  record  by 
stipulation,  may  be  used  upon  a  motion  to 
remand,  in  order  to  show  what  had  been  done 
in  the  state  court  before  the  application  for 
removal  and  to  prove  that  such  application 
was  made  too  late.  Wilkinson  v.  Delaware, 
etc.,  R.  Co.,  23  Fed.  562. 

Statements  in  affidavits  or  other  papers, 
or  proceedings  by  either  party,  may  be  offered 
in  evidence  by  the  other,  as  admissions  for 
or  against  the  motion  to  remand.  Chicago, 
etc.,  R.  Co.  V.  Ohle,  117  U.  S.  123,  6  S.  Ct. 
632,  29  L.  ed.  837.  See  Reynolds  v.  Adden, 
136  U.  S.  348,  10  S.  Ct.  843,  34  L.  ed.  360. 

A  verified  petition  of  removal  will  prevail 
against  an  unverified  denial.  Heath  v.  Aus- 
tin, 11  Fed.  Cas.  No.  6,305,  12  Blatchf.  320. 

A  positive  averment,  on  oath,  by  the  coun- 
sel for  the  removing  party,  that  the  state 
judge,  under  a  rule  providing  that  the  special 
term  is  always  open  when  the  judge  is  pres- 
ent, was  holding  a  special  term  of  his  court 
when  the  petition  was  presented  to  him,  is 
sufficient  to  show  that  the  court  was  then  in 
session,  although  such  judge,  on  the  presen- 
tation of  the  papers,  made  an  order  to  show 
cause,  which  was  not  in  form  an  order  of  the 
court.   La  Page  v.  Day,  74  Fed.  977. 

97.  Duncan  v.  St.  Louis,  etc.,  R.  Co.,  49 
La.  Ann.  1700,  22  So.  924;  Bryce  v.  South- 
ern R.  Co.,  122  Fed.  709;  Maver  v.  Denver, 
etc.,  R.  Co.,  41  Fed.  723.  See  Plymouth 
Consol.  Gold  Min.  Co.  v.  Amador,  etc.,  Canal 
Co.,  lis  U.  S.  264,  6  S.  Ct.  1034,  30  L.  ed. 
232. 

Where  the  averments  of  the  complaint  are 
so  ambiguous  as  to  make  it  doubtful  whether 


certain  defendants  are  necessary  parties,  and 
there  are  indications  of  a  design  to  obstruct 
a  removal  by  their  joinder,  the  averments  of 
the  complaint  will  be  rigidly  scrutinized,  the 
whole  record,  including  plaintiff's  affidavits 
therein,  will  be  examined;  and  if  it  appears 
probable  that  those  defendants  are  not  neces- 
sary parties,  the  motion  for  a  remand  will 
be  denied,  but  without  prejudice  to  its  subse- 
quent renewal  should  they  afterward  appear 
to  be  necessary  parties  New  York  v.  New 
Jersev  Steam-Boat  Transp.  Co.,  24  Fed. 
817.  " 

When  the  petition  charges  that  parties 
have  been  fraudulently  joined  for  the  pur- 
pose of  preventing  a  removal,  if  that  petition 
is  verified  and  states  facts  which  show  the 
misjoinder,  the  motion  to  remand  will  be 
denied,  unless  plaintiff  offers  evidence  to  the 
contrary.  Atlanta,  etc.,  R.  Co.  v.  Southern 
R.  Co.,  153  Fed.  122,  82  C.  C.  A.  309;  Chi- 
cago, etc.,  R.  Co.  V.  Stepp,  151  Fed.  908  {af- 
firmed in  164  Fed.  785,  90  C.  C.  A.  431]; 
Dishon  v.  Cincinnati,  etc.,  R.  Co.,  133  Fed. 
471,  66  C.  C.  A.  345;  Bryce  v.  Southern  R. 
Co.,  122  Fed.  709;  Free  v.  Western  Union 
Tel.  Co.,  122  Fed.  309;  Durkee  v.  Illinois 
Cent.  R.  Co.,  81  Fed.  1;  Goodnow  v.  Litch- 
field, 47  Fed.  753.  See  Plymouth  Consol. 
Gold  Min.  Co.  v.  Amador,  etc.,  Canal  Co.,  118 
U.  S.  264,  6  S.  Ct.  1034,  30  L.  ed.  232;  Atlan- 
tic Coast  Line  R.  Co.  v.  Bailey,  151  Fed.  891; 
Kelly  V.  Chicago,  etc.,  R.  Co.,  122  Fed.  286. 
A  denial,  in  the  petition  for  a  removal,  of 
the  joint  negligence  alleged  in  the  complaint, 
raises  no  issue  of  fraudulent  joinder,  al- 
though the  petition  contains  the  further 
allegation  that  plaintiff  knew  that  the  two 
defendants  were  not  jointly  operating  the 
car  upon  which  plaintiff  received  the  injury 
for  which  he  sued.  Shane  v.  Butte  Electric 
R.  Co.,  150  Fed.  801.  See  also  Thresher  r. 
Western  Union  Tel.  Co.,  148  Fed.  649.  Con- 
tra, Landers  v.  Felton,  73  Fed.  311.  Allega- 
tions of  conclusions  of  law  do  not  render  the 
petition  of  removal  sufficient,  either  as  a 
pleading  or  as  evidence.  Ofl'ner  v.  Chicago, 
etc.,  R.  Co.,  148  Fed.  201,  78  C.  C.  A.  3591 

98.  Long  V.  Buford,  24  Fed.  241.  See 
Cella  V.  Brown,  144  Fed.  742,  75  C.  C.  A. 
C08;  Iowa  Lillooet  Gold  Min.  Co.  r.  Bliss, 
144  Fed.  446. 

99.  Mountain  View  j\Iin.,  etc.,  Co.  r.  Mc- 
Fadden,  180  U.  S.  533,  21  S.  Ct.  488,  45  L.  ed. 
656;  Arkansas  r.  Clioctaw,  etc.,  R.  Co.,  134 
Fed.  106;  Jones  r.  Ceoanic  Steam  Xav.  Co., 
14  Fed.  Cas.  No.  7,485,  11  Blatclif.  406. 
See  Chesai^eako,  etc.,  R.  Co.  r.  Smith,  101 
Ky.  707,  42  S.  W.  538,  19  Ky.  L.  Rep.  1826; 
New  Castle  r.  Postal  Tel.  Cable  Co.,  152  Fed. 
572.  But  see  South  Carolina  r.  Coosaw  Min. 
Co.,  45  Fed.  804. 

1.  Anderson  i\  Appleton,  32  Fed,  855. 
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complaint  are  conclusive.  Where  the  complaint  shows  the  value  of  the  matter  in 
dispute,  it  ordinarily  cannot  be  contradicted,-  unless  the  petition  charges  a  fraudu- 
lent understatement;  which  is  proved.^  Where  the  right  of  removal  depends 
upon  a  difference  of  citizenship  and  the  residence  of  the  parties,  the  allegations 
in  the  complaint  concerning  citizenship  and  residence  are  not  conclusive.^ 

G.  Decision  Upon  Motion  to  Remand.  On  a  motion  to  remand,  the 
court  will  not  inquire  as  to  the  ^  truth  of  allegations  of  facts  other  than  citizen- 
ship or  residence,  Vv'hich  are  contained  in  the  pleadings ;  ^  nor  into  the  sufficiency 


2.  Smith  V.  Western  Union  Tel.  Co.,  79 
Fed.  132.  But  see  Dakota  Bldg..  etc..  Assoc. 
f.  Cunningliam,  92  Tex.  155,  47  S.  W.  714. 

Upon  a  proceeding  to  condemn  a  right  of 
way,  where  the  party  seeking  the  condemna- 
tion alleged  that  the  interest  of  the  removing 
party  in  the  land  was  of  merely  nominal 
value,  and  the  owner,  in  his  petition  for  a 
removal,  averred  that  the  matter  in  contro- 
versy far  exceeded  two  thousand  dollars  in 
value,  it  was  held  that  the  averments  in  the 
petition  for  the  removal,  should  control.  Pos- 
tal Te].  Cable  Co.  i\  Southern  R.  Co.,  88  Fed. 
803. 

Where  the  recovery  of  a  specific  thing,  as 
in  ejectment  or  replevin,  is  sought  ( Corbin  r. 
Pike,  37  Iowa  637),  or  an  injunction  is  prayed 
(Xew  Castle  r.  Western  Union  Tel.  Co.,  152 
Fed.  509;  Langdon  v.  Hillside  Coal,  etc.,  Co., 
41  Fed.  609),  it  seems  that  the  question  de- 
pends upon  the  evidence  submitted,  irre- 
spective of  fraud  ( Corbin  r.  Pike,  supra ) , 
the  burden  of  proof  being  upon  defendant 
(New  Castle  v.  Western  Union  Tel.  Co.,  su- 
pra; Davies  v.  Wells,  134  Fed.  139). 

Where  the  complaint  does  not  show  the 
value  of  the  matter  in  dispute,  an  averment 
concernino-  the  same  in  the  petition  for  re- 
moval will,  unless  contradicted,  be  conclusive 
upon  a  motion  to  remand.  Langdon  v.  Hill- 
side Coal,  etc.,  Co.,  41  Fed.  609. 

3.  Swann  r.  Mutual  Reserve  Fund  Life 
Assoc.,  116  Fed.  232,  where  the  fact  that 
plaintiff  claimed  less  than  the  amount  to 
which  he  was  entitled  was,  in  the  absence  of 
a  charge  of  fraud,  held  insufficient  to  justify 
a  removal. 

4.  Egerton  v.  Starin,  91  Fed.  932;  Rum- 
sey  V.  Call.  28  Fed.  769.  But  see  Stephenson 
V.  Illinois  Cent.  R.  Co.,  75  S.  W.  2G0,  25  Ivy. 
L.  Rep.  442. 

This  is  true  even  if  it  relates  to  the  sov- 
ereigntv  under  which  a  party  was  incorpo- 
rated. '  Greer  v.  Texas,  etc.,  R.  Co.,  17  Tex. 
Civ.  App.  356,  42  S.  W.  1038. 

An  erroneous  description  of  plaintiff's 
citizenship,  in  a  pleading  or  other  proceeding 
in  the  state  court,  will  not  estop  him  from 
proving  the  truth  in  support  of  a  motion  to 
remand.  Egerton  v.  Starin,  91  Fed.  932.  See 
Revnolds  v.  Adden,  136  U.  S.  348,  10  S.  Ct. 
84.3,  34  L.  ed.  360. 

Proof  of  residence  in  a  place  is  presump- 
tive evidence  of  citizenship  there  (Collins  v. 
Ashland,  112  Fed.  175;  Hanchett  v.  Blair, 
100  Fed.  817.  41  C.  C.  A.  76;  Blair  v.  Silver 
Peak  Mines,  93  Fed.  332,  84  Fed  737)  and 
will  countervail  a  denial  of  such  citizenship 
made  for  M^ant  of  knowledge,  information,  or 
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belief  ( Hanchett  v.  Blair,  supra ) .  It  seems 
that  where  defendant  alleges  a  change  of 
complainant's  citizenship  or  residence,  he 
must  show  both  residence  in  the  new  locality 
and  the  intention  to  remain  there.  Gaddie  v. 
Mann,  147  Fed.  955. 

An  official  passport,  certifying  to  the 
naturalization  of  the  defendant  as  a  citizen 
of  a  certain  country,  when  accompanied  by 
his  affidavit,  is  prima  facie  evidence  that  he 
has  complied  wdth  the  statutes  regulating 
naturalization  there.  Maloy  v.  Duden,  25 
Fed.  673. 

5.  Marshall  v.  Holmes,  141  U.  S.  589,  12 
S.  Ct.  62,  35  L.  ed.  870;  Shane  v.  Butte 
Electric  R.  Co.,  150  Fed.  801;  Carlisle  v. 
Sunset  Tel.,  etc.,  Co.,  116  Fed.  896;  Hax  v. 
Caspar,  31  Fed.  499. 

Dismissal  of  bill. —  Upon  a  motion  to  re- 
mand, the  court  has  no  power  to  dismiss  the 
bill,  but  merely  to  remand  the  cause  to  the 
state  court.  Richmond  v.  Brookings,  48  Fed. 
241.  Contra,  Cassidy  r.  Atlanta,  etc.,  R.  Co., 
109  Fed.  673;  Merchants'  Nat.  Bank  V. 
Brown,  17  Fed.  161,  4  Woods  263. 

A  motion  to  remand  will  not  be  granted 
because  the  federal  courts  enforce  a  different 
rule  of  damages  from  that  which  prevails  in 
the  state  tribunals  (Free  v.  Western  Union 
Tel.  Co.,  122  Fed.  309),  because  of  the  effect 
upon  the  general  proceedings  for  widening 
the  streets  of  a  city,  in  case  of  a  decision  of 
the  federal  court  against  the  right  to  widen 
streets,  on  the  land  of  a  railroad  company,  or 
upon  the  amount  of  the  value  of  the  prop- 
erty of  such  corporation,  or  of  the  assess- 
ments for  benefits  which  should  be  made 
against  the  same  (Union  Pac.  R.  Co,  V. 
Myers,  115  U.  S.  1,  5  S.  Ct.  1113,  29  L.  ed. 
319),  because  the  evidence  taken  in  the  fed- 
eral court  will  not  be  admissible  in  the  state 
court  (Birdseve  v.  Schaeffer,  37  Fed.  821 
[afjirmed  in  140  U.  S.  672,  11  S.  Ct.  1017, 
35  L.  ed.  403]),  nor,  it  was  held,  under  the 
act  of  1875,  because  defendant  has  given  a 
bond  in  the  state  probate  court,  which  might 
have  affected  the  jurisdiction  of  the  federal 
court  to  entertain  the  suit  originally  (Filer 
V.  Levy,  17  Fed.  609).  But  where  all  the 
property  of  a  foreign  corporation  had  been 
placed  in  the  custody  of  receivers  appointed 
by  the  state  courts,  so  that  any  judgment  re- 
covered in  the  federal  court  must  be  referred 
to  the  state  court  for  payment,  it  was  held 
that  the  case  should  be  remanded.  Goldberg 
r.  German  Ins.  Co.,  152  Fed.  831.  Again  a 
cause  will  not  be  remanded  because  the  peti- 
tion for  removal  was  not  verified  (Allen  v. 
Ryerson,  1  Fed.  Cas.  No.  235,  2  Dill.  501), 
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of  the  allegations  therein,  so  as  to  decide  whether  plaintiff's  pleading  contains 
a  good  cause  of  action,  or  the  answer  a  good  defense,^  except  when  it  is 
claimed  that  a  federal  question  is  involved,  when  the  court  will  determine 
whether  a  federal  question  which  is  not  frivolous  is  actually  raised.^  The 


because  there  was  a  defect  in  the  form  of 
the  signature  to  the  bond  (Chambers  v.  Mc- 
Dougal,  42  Fed.  694;  Kain  V.  Texas  Pac.  K. 
Co.,  2  Fed.  Cas.  No.  7,596),  or  a  defect  m 
the  form  of  the  bond  (Baker  v.  Peterson,  2 
Fed.  Cas.  No.  776,  4  Dill.  562  note;  Dennis 
r.  Alachua  County,  7  Fed.  Cas.  No.  3,791,  3 
Woods  683),  bec-ause  the  sureties  on  the  bond 
are  insufficient  (Chambers  v.  McDougal,  42 
Fed.  694;  Van  Allen  v.  Atchison,  etc.,  R.  Co., 
3  Fed.  545,  1  McCrary  598;  Dennis  v.  Alachua 
County,  7  Fed.  Cas.  No.  3,791,  3  Woods  &83), 
nor  because  of  mere  irregularities  in  the  re- 
moval (Northern  Pac.  Terminal  Co.  v.  Low- 
enberg,.  18  Fed.  339,  9  Sawy.  348).  The  fed- 
eral court  has  discretionary  power  to  grant 
a  motion  to  remand  a  cause,  because  the 
transcript  was  not  filed  in  time.  St.  Paul, 
etc.,  R.  Co.  i\  McLean,  108  U.  S.  212,  2  S.  Ct. 
498,  27  L.  ed.  703;  McGregor  v.  McGillis,  30 
Fed.  388;  Hall  v.  Brooks,  14  Fed.  113,  21 
Blatchf.  167;  Kidder  v.  Featteau,  2  Fed.  616, 
1  McCrary  323;  Bright  r.  Milwaukee,  etc., 
R.  Co.,  4  Fed.  Cas.  No.  1,877,  14  Blatchf. 
214;  Jackson  v.  Mutual  L.  Ins.  Co.,  13  Fed. 
Cas.  No.  7,141,  3  Woods  413;  McLean  v.  St. 
Paul,  etc.,  R.  Co.,  16  Fed.  Cas.  No.  8,892,  16 
Blatchf.  309  [affirmed  in  St.  Paul,  etc.,  R. 
Co.  V.  McLean,  108  U.  S.  212,  2  S.  Ct.  498, 
27  L.  ed.  703].  It  may  deny  a  motion  for 
a  remand  upon  that  ground,  if  defendant 
gives  a  reasonable  excuse  for  his  delay  and 
offers  to  file  the  transcript  at  once.  Balti- 
more, etc.,  R.  Co.  V.  Koontz,  104  U.  S.  5,  26 
L.  ed.  643;  St.  Paul,  etc.,  R.  Co.  v.  McLean, 
ms  U.  S.  212,  2  S.  ct.  498,  27  L.  ed.  703; 
Bright  V.  Milwaukee,  etc.,  R.  Co.,  4  Fed.  Cas. 
No.  1,877,  14  Blatchf.  214;  Kidder  v.  Feat- 
teau, supra;  W^oolridge  u.  McKenna,  8  Fed. 
650;  Hall  v.  Brooks,  supra;  Winchell  v. 
Coney,  27  Fed.  482;  Rowell  u.  Hill,  28  Fed. 
433 ;  McGregor  r.  McGillis,  supra ;  Lucker  v. 
Phoenix  Assur.  Co.,  G6  Fed.  161.  A  defect  in 
tlie  transcript  is  no  ground  for  a  remand. 
The  remedy  for  such  a  defect  is  a  writ  of  cer- 
tiorari for  a  diminution  of  the  record.  Cook 
v.  Whitney,  6  Fed.  Cas.  No.  3,166,  3  Woods 
715;  Dennis  v.  Alachua  County,  7  Fed.  Gas. 
No.  3,791,  3  Woods  683. 

The  fact  that  the  federal  court,  upon  a 
motien  to  remand,  has  no  power  to  decide 
a  motion  made  by  the  non-resident  to  quash 
the  service  of  process  upon  the  resident  de- 
fendant, does  not  preclude  a  consideration  of 
tlie  question  whether  such  resident  was  in 
court  or  not  at  the  time  limited  for  the  fil- 
ing of  the  petition  for  the  removal.  Diday 
v.  New  York,  etc.,  R.  Co.,  107  Fed.  565. 

When  the  jurisdiction  of  the  federal  court 
is  doubtful,  the  cause  should  be  remanded. 
Mathews  Slate  Co.  v.  Mathews,  148  Fed. 
490;  Nash  v.  McNamara,  145  Fed.  541;  Mc- 
Kown  V.  Kansas,  etc.,  Coal  Co.,  105  Fed. 
657;  Plant  v.  Harrison,  101  Fed.  307;  John- 
son V.  Wells,  etc.,  Co.,  91  Fed.  1;  Hutcheson 


V.  Bigbee,  56  Fed.  329;  Largey  v.  Blue  Bird 
Min.  Co.,  49  Fed.  292 ;  Blue  Bird  Min.  Co. 
V.  Largey,  49  Fed.  2'89;  Fitzgerald  v.  Mis- 
souri Pac.  R.  Co.,  45  Fed.  812;  Kessinger  v. 
Vannatta,  27  Fed.  890;  Kansas  v.  Bradley, 
26  Fed.  289;  Levy  v.  Laclede  Bank,  18  Fed. 
193;  Wolff  V.  Archibald,  14  Fed.  369,  4  Mc- 
Crary 581;  Evans  v.  Faxon,  10  Fed.  312,  11 
Biss.  175;  Deakin  v.  Lea,  7  Fed.  Cas.  No. 
3,695,  11  Biss.  271;  Heath  v.  Austin,  11  Fed. 
Cas.  No.  6,305,  12  Blatchf.  320.  Contra, 
Concord  Coal  Co.  v.  Haley,  76  Fed.  882; 
Heath  v.  Austin,  11  Fed.  Cas.  No.  6,305,  12 
Blatchf.  320. 

6.  Marshall  v.  Holmes,  141  U.  S.  589,  12 
S.  Ct.  62,  35  L.  ed.  870;  McGuire  i'.  Great 
Northern  R.  Co.,  153  Fed.  434;  Broadway 
Ins.  Co.  v.  Chicago  Great  Western  R.  Co., 
101  Fed.  507;  Hax  v.  Caspar,  31  Fed.  499. 

Misjoinder  of  causes  of  action. —  The  ques- 
tion whether  there  is  a  misjoinder  of  causes 
of  action  in  the  complaint  is  not  one  for 
consideration  upon  a  motion  for  remand. 
Fogarty  v.  Southern  Pac.  Co.,  123  Fed.  973. 

Where  plaintiff  prayed  for  an  injunction 
and  for  damages,  the  injunctive  relief  being 
ancillary  to  a  suit  previously  pending  in  the 
state  court,  it  was  held  that,  although  the 
claim  for  damages  might  have  been  sepa- 
rately removable,  the  court,  upon  a  motion 
to  remand,  had  no  power  to  order  the  plead- 
ings recast  into  two  suits,  in  law  and  equity; 
but  that  the  whole  must  be  remanded.  Ladd 
■V.  West,  55  Fed.  353. 

7.  Southern  Pac.  R.  Co.  v.  California,  118 
U.  S.  109.  6  S.  Ct.  993,  30  L.  ed.  103;  Starin 
V.  New  York,  115  U.  S.  248,  6  S.  Ct.  28,  29 
L.  ed.  388;  Lowry  v.  Chicago,  etc.,  R.  Co., 
46  Fed.  8'3;  Kessinger  v.  Vannatta,  27  Fed. 
890;  Wood  v.  Matthews,  30  Fed.  Cas.  No. 
17,955,  2  Blatchf.  370,  23  Vt.  735.  But  see 
Nashville  v.  Cooper,  6  Wall.  (U.  S.)  247,  18 
L.  ed.  851. 

Where  the  complaint  sets  out  several 
causes  of  action,  one  of  which  is  removable 
because  of  a  difference  of  citizenship,  and  the 
others  assigned  claims  over  which  the  federal 
court  would  have  had  no  original  jurisdic- 
tion, the  whole  case  can  be  removed.  Hoge 
V.  Canton  Ins.  Office,  103  Fed.  513;  Sharkey 
V.  Port  Blalcely  Mill  Co.,  92  Fed.  425  [af- 
firmed in  102  Fed.  259,  42  C.  C.  A.  329]. 

Where  a  case  was  removed  by  an  officer 
of  the  United  States,  upon  the  ground  that 
it  was  brought  because  of  an  act  done  under 
the  revenue  laws,  and  that  did  not  appear 
upon  the  ]deadings,  it  was  held  that  the 
question  Avould  not  be  determined  upon  a 
motion  for  remand,  but  would  be  postponed 
until  the  trial.  Dennistoun  r.  Draper,  7  Fed. 
Cas.  No.  3.804.  5  Blatchf.  336. 

Where  the  state  court  had  decided  upon 
dofoiuhiut's  api)lication  for  a  removal,  that 
tliere  was  no  separable  controversy  which 
gave  him  a  right  to  the  same,  it  was  held 
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decision  upon  a  motion  to  remand  must  be  based  upon  facts  appearing  on  the 
record.® 

H.  Costs  Upon  Motion  to  Remand.  Ordinarily,  when  a  motion  to  remand 
is  granted,  costs  are  imposed  upon  the  removing  party. ^ 

I.  Order  of  Remand.  A  formal  order  remanding  the  case  is  customary 
and  is  the  regular  practice. 

J.  Review  of  Decision  Upon  Motion  to  Remand  —  l.  In  General.  The 
Judiciary  Act  of  March  3,  1887,  provides  that  ^^no  appeal  or  writ  of  error  from  the 
decision  of  the  circuit  court  so  remanding  such  cause  shall  be  allowed.'^  " 


that  lie  could  not  contend  for  a  contrary  de- 
cision upon  tlie  same  point,  in  the  federal 
court,  on  a  motion  by  plaintiff  to  remand  the 
cause.  Beadleston  v.  Harpending,  32  Fed. 
644. 

8.  Hayward  v.  Nordberg  Mfg.  Co.,  85  Fed. 

4,  29  C.  C.  A.  438.  But  see  Cassidy  v.  At- 
lanta, etc.,  R.  Co.,  109  Fed.  673,  where, 
after  a  removal  by  a  non-resident  defendant, 
plaintiff  entered  a  nonsuit  as  to  him,  leaving 
the  only  defendant  a  resident  of  the  same 
state  with  plaintiff,  and  then  moved  to  re- 
mand the  cause,  it  was  held  that  the  order 
should  be  for  a  dismissal  and  not  for  a 
remand. 

Contempt    proceedings   before   removal. — 

Where,  before  the  removal,  a  rule  had  been 
issued  directing  defendant  to  show  cause  why 
he  should  not  be  attached  for  contempt  of  an 
injunction  in  the  suit,  the  federal  court  re- 
manded the  contempt  proceedings,  but  kept 
jurisdiction  of  the  principal  suit.  Voorhees 
V.  Albright,  28  Fed.  Cas.  No.  16,999. 

Where  the  bond  did  not  show  the  residence, 
nor  the  sufficiency  of  the  surety,  and  the  peti- 
tion stated  that  the  petitioners  "  have  made 
and  herewith  file  a  bond  with  good  and  suffi- 
cient surety,"  it  was  held  that  this  statement 
must  be  accepted  by  the  federal  court  as  true, 
until  the  contrary  was  shown,  although  it  did 
not  appear  that  the  state  court  had  either 
accepted  or  refused  the  surety.  Probst  v. 
Cowen,  91  Fed.  929. 

9.  Josslyn  v.  Phillips,  27  Fed.  481. 

The  costs  imposed  upon  a  remand  are  the 
docket  fee  of  twenty  dollars  and  such  taxable 
disbursements  as  have  been  incurred  in  the 
federal  court  (Josslyn  v.  Phillips,  27  Fed. 
481),  but  not  disbursements  incurred  in  the 
state  court  after  the  petition  for  removal 
was  filed  (Young  v.  Merchants'  Ins.  Co.,  29 
Fed.  273),  except  the  fees  paid  the  state 
clerk  for  certifying  to  the  transcript.  In  the 
absence  of  a  stipulation  in  the  bond  to  that 
effect,  the  court  cannot,  in  its  order  of  re- 
mand, direct  the  entry  of  judgment  against 
the  surety,  without  a  separate  suit,  upon 
which  he  is  entitled  to  a  hearing.  Colburn 
V.  Hill,  103  Fed.  340,  43  C.  C.  A.  253. 

Judgment  for  costs  is  entered  in  the  cir- 
cuit court  of  the  United  States.  Martin  v. 
Snyder,  148  U.  S.  663,  13  S.  Ct.  706,  37  L.  ed. 
602;  Torrence  v.  Shedd,  144  U.  S.  527,  12 

5.  Ct.  726,  36  L  ed.  528;  Graves  v.  Corbin, 
132  U.  S.  571,  10  S.  Ct.  196,  33  L.  ed.  462 
[reversing  34  Fed.  692]. 

Remand  after  verdict. — Where  the  remand 
was  made  after  a  verdict  against  the  remov- 
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ing  party,  no  costs  were  imposed.  Ferguson 
V.  Ross,  38  Fed.  161,  3  L.  R.  A.  322. 

Want  of  jurisdiction. —  When  a  judgment 
or  decree  is  reversed  for  want  of  jurisdiction, 
costs  are  imposed  upon  the  party  who  sought 
the  jurisdiction  of  the  court  below,  either  by 
original  process  or  by  removal,  whether  he 
is  respondent  or  appellant.  Walker  v.  Col- 
lins, 167  U.  S.  57,  17  S.  Ct.  738,  42  L.  ed. 
76;  Cates  v.  Allen,  149  U.  S.  451,  13  S.  Ct. 
977,  37  L.  ed.  804;  Martin  v.  Snyder,  148 
U.  S.  663,  13  S.  Ct.  706,  37  L.  ed.  602;  Tor- 
rence V.  Shedd,  144  U.  S.  527,  12  S.  Ct.  726, 
36  L.  ed.  528;  Graves  v.  Corbin,  132  U.  S. 
571,  10  S.  Ct.  196,  33  L.  ed.  462;  Chapman 
f.  Barney,  129  U.  S.  677,  9  S.  Ct.  426,  32 
L.  ed.  800;  Peninsular  Iron  Co.  v.  Stone,  121 
U.  S.  631,  7  S.  Ct.  1010,  30  L.  ed.  1020; 
King  Iron  Bridge,  etc.,  Co.  v.  Otoe  County, 
120  U.  S.  225,  7  S.  Ct.  552,  30  L.  ed.  623; 
Everhart  v.  Huntsville  Female  College,  120 
U.  S.  223,  7  S.  Ct.  555,  30^  L.  ed.  623;  Peper 
V.  Fordyce,  119  U.  S.  469,  7  S.  Ct.  287,  30 
L.  ed.  435 ;  Continental  L.  Ins.  Co.  v.  Rhoads, 
119  U.  S.  237,  7  S.  Ct.  193,  30  L.  ed.  380; 
Mansfield,  etc.,  R.  Co.  v.  Swan,  111  U.  S, 
379,  4  S.  Ct.  510,  28  L.  ed.  462;  Grand 
Trunk  R.  Co.  v.  Twitchell,  59  Fed.  727,  8 
C.  C.  A.  237. 

10.  Bird  V.  Cockrem,  28  La.  Ann.  70. 
Such   an  order  is  not  indispensable,  at 

least  where  the  record  does  not  show  a  re- 
movable case  and  the  state  court  enters  an 
order  dismissing  the  petition.  Patten  v. 
Cilley,  67  N.  H.  520,  42  Atl.  47. 

11.  24  U.  S.  St.  at  L.  552,  c.  373,  §  2 
[U.  S.  Comp.  St.  (1901)  p.  509]. 

The  act  of  March  3,  1891,  does  not  repeal 
this,  either  directly  or  bv  implication.  Chi- 
cago, etc.,  R.  Co.  V.  Roberts,  141  U.  S.  690,  12 
S.  Ct.  123,,  35  L.  ed.  902. 

If  the  state  court  proceeds  to  judgment  in 
a  cause,  notwithstanding  an  application  for 
removal,  and  there  has  been  no  remand  by  the 
federal  court,  such  decision  of  the  state  court 
can  be  reviewed  by  the  supreme  cotirt  upon 
writ  of  error  to  the  highest  court  of  the  state 
in  which  a  decision  upon  the  question  could 
have  been  had.  U.  S.  Rev.  St.  (1878)  §  709; 
Chesapeake,  etc.,  R.  Co.  v.  McCabe,  213 
U.  S.  207,  29  S.  Ct.  430;  Cincinnati,  etc., 
R.  Co.  V.  Bohon,  200  U.  S.  221,  26  S.  Ct. 
166,  50  L.  ed.  448;  Southern  R.  Co.  v. 
Allison,  190  U.  S.  326,  23  S.  Ct.  713,  47 
L.  ed.  1078;  Missouri,  etc.,  R.  Co.  v.  Hick- 
man, 183  U.  S.  53,  22  S.  Ct.  18,  46  L.  ed.  78; 
Missouri  Pac.  R.  Co.  v.  Fitzgerald,  160  U.  S. 
556,  10  S.  Ct.  389,  40  L.  ed.  536;  Oakley 
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2.  Review  of  Order  of  Remand  —  a.  Review  by  Supreme  Court  of  the  United 
States.  The  supreme  court  of  the  United  States  cannot  review  immediately, 
either  by  appeal  or  writ  of  error,  an  order  or  judgment  of  a  circuit  court, ^'^  or  of  a 
circuit  court  of  appeals,^^  or  of  a  state  court, remanding  a  cause.  And  an  order 
remanding  a  cause  cannot  be  reviewed  by  mandamus. 

b.  Review  by  Circuit  Court  of  Appeals.  The  circuit  court  of  appeals  cannot 
review  an  order  remanding  a  cause. 

e.  Review  by  Circuit  Court.  After  a  circuit  court  of  the  United  States  has 
entered  an  order  remanding  a  cause,  it  cannot  set  the  same  aside  and  recover 
jurisdiction  of  the  cause. ^® 

3.  Review  of  Order  Denying  Motion  to  Remand  —  a.  Review  by  Appeal  or 
Writ  of  Error.  An  order  denying  a  motion  to  remand  may  be  reviewed 
by  the  supreme  court  of  the  United  States, it  seems,  or  by  the  circuit  court  of 


V.  GoodnoAV,  118  U.  S.  43,  6  S.  Ct.  944,  30 
L.  ed.  61;  Stone  v.  South  Carolina,  117  U.S. 
430,  6  S.  Ct.  799,  29  L.  ed.  962;  Kanouse 
•y.  Martin,  14  How.  (U.  S.)  23,  14  L.  ed. 
310,  15  How.  198,  14  L.  ed.  660;  Gordon 
V.  Longest,  16  Pet.  (U.  S.)  97,  10  L.  ed.  900. 
See  also  Burlington,  etc.,  R.  Co.  v.  Dunn, 
121  U.  S.  182,  7  S.  Ct.  1114,  30  L.  ed.  885, 
holding  that  where  a  state  court  has  refused 
to  allow  the  removal  of  a  cause,  on  the 
ground  that  defendant  has  failed  to  prove 
the  diverse  citizenship  of  the  parties,  and  has 
proceeded  with  it  to  a  final  decision,  on  writ 
of  error  to  the  state  court,  although  the  case 
is  not  witliin  the  letter  of  rule  32,  it  may  be 
advanced  on  motion,  and  heard  under  the 
rules  applicable  to  motions  to  dismiss. 

12.  Powers  v.  Chesapeake,  etc.,  R.  Co.,  169 
U.  S.  92,  18  S.  Ct.  264,  42  L.  ed.  673; 
Missouri  Pac.  R.  Co.  v.  Fitzgerald,  160  U.  S. 
556,  16  S.  Ct.  389,  40  L.  ed.  536;  Illinois 
Cent.  R.  Co.  v.  Brown,  156  U.  S.  386,  15 
S.  Ct.  656,  39  L.  ed.  461;  Joy  v.  Adelbert 
College,  146  U.  S.  355,  13  S.  Ct.  186,  36  L. 
ed.  1003 ;  Chicago,  etc.,  R.  Co.  v.  Roberts, 
141  U.  S.  690,  12  S.  Ct.  123,  35  L.  ed.  902: 
Birdseye  v.  ShaefTer,  140  U.  S.  117,  11  S. 
Ct.  885,  35  L.  ed.  402;  Texas  Land,  etc.,  Co. 
V.  Scott,  137  U.  S.  436,  11  S.  Ct.  140,  34 
L.  ed.  730;  Gurnee  v.  Patrick  County,  137 
U.  S.  141,  11  S.  Ct.  34,  34  L.  ed.  601; 
Richmond,  etc.,  R.  Co.  v.  Thouron,  134  U.  S. 
45,  10  S.  Ct.  517,  33  L.  ed.  871;  Morey  v. 
Lockhart,  123  U.  S.  56,  8  S.  Ct.  65,  31 
L.  ed.  68. 

The  fact  that  the  remand  is  made  upon  a 
decision  overruling  a  demurrer  does  not  give 
a  right  to  a  review  by  the  supreme  court. 
Birdseye  v.  Shaeffer,  140  U.  S.  117,  11  S. 
Ct.  885,  35  L.  ed.  402;  Gurnee  v.  Patrick 
County,  137  U.  S.  141,  11  S.  Ct.  34,  34 
L.  ed.  601. 

The  supreme  court  of  the  United  States 

cannot,  by  a  writ  of  error  to  the  final  judg- 
ment of  a  state  court,  review  an  order  re- 
manding the  cause,  which  was  made  by  a 
federal  court.  Missouri  Pac.  R.  Co.  i'.  Fitz- 
gerald, 160  U.  S.  556,  16  S.  Ct.  389,  40 
L.  ed.  536. 

13.  German  Nat.  Bank  r.  Speckert,  181 
U.  S.  405,  21  S.  Ct.  688,  45  L.  ed.  926. 

13a.  Chesapeake,  etc.,  R.  Co.  i\  McCabe, 
213  U.  S.  207,  29  S.  Ct.  430. 


14.  Ex  p.  Pennsylvania  Co.,  137  U.  S.  451, 

II  S.  Ct.  141,  34  L.  ed.  738;  In  re  Sherman, 
124  U.  S.  364,  8  S.  Ct.  505,  31  L.  ed.  423; 
Ex  p.  Hoard,  105  U.  S.  578,  26  L.  ed.  1176. 

15.  Cole  v.  Garland,  107  Fed.  759,  46 
C.  C.  A.  626;  In  re  Coe,  49  Fed.  481,  1  C.  C. 
A.  326. 

16.  Empire  Min.  Co.  v.  Propeller  Towboat 
Co.,  59  S.  C.  549,  38  S.  E.  156. 

When  the  federal  court  had  set  aside  its 
order  of  remand  at  the  term  when  the  same 
was  made,  and  meanwhile  plaintiff  had  filed 
a  copy  of  the  first  order  with  the  state  court 
and  obtained  a  judgment,  there,  which  was 
affirmed  on  appeal  by  the  supreme  court  of 
the  state,  it  was  held  that  a  motion  by 
plaintiff  in  the  federal  court  to  strike  the 
cause  from  its  docket  would  not  be  decided 
until  defendant  had  an  opportunity  to  bring 
the  judgment  of  the  state  court  before  the 
supreme  court  of  the  United  States  for  re- 
view. Empire  Min.  Co.  v.  Propeller  Tow- 
Boat  Co.,  108  Fed.  900.  But  see  Empire  Min., 
Co.  V.  Propeller  Towboat  Co.,  59  S.  C.  549,  38 
S.  E.  156. 

17.  Powers  v.  Chesapeake,  etc.,  R.  Co.,  169 
U.  S.  92,  18  S.  Ct.  264,  42  L.  ed.  673; 
Cates  V.  Allen,  149  U.  S.  451,  13  S.  Ct.  883, 
977,  37  L.  ed.  804;  Edrington  v.  Jefferson, 

III  U.  S.  770,  4  S.  Ct.  683,  28  L.  ed.  594. 
If  a  review  by  the  supreme  court  of  the 

United  States  is  desired,  a  certificate  of 
jurisdiction  should  be  obtained  at  the  time  of 
the  entry  of  final  judgment  or  decree.  Pow- 
ers V.  Chesapeake,  etc.,  R.  Co.,  169  U.  S.  92, 
18  S.  Ct.  264,  42  L.  ed.  673. 

Record. —  Unless  the  transcript  shows  the 
jurisdiction,  either  by  the  petition  for  the 
removal  or  by  statements  in  the  pleadings  or 
evidence,  the  appellate  court  will  reverse 
the  judgment  and  order  a  remand.  Jackson 
r.  Allen,  132  U.  S.  27,  10  S.  Ct.  9,  33 
L.  ed.  249;  Crehore  v.  Ohio,  etc.,  R.  Co..  131 
U.  S.  240,  9  S.  Ct.  692,  33  L.  ed.  144 :  Heglor 
r.  Faulkner,  127  U.  S.  482,  8  S.  Ct.  1203, 
32  L.  ed.  210;  Cameron  r.  Hodges,  127  U.  S. 
322,  8  S.  Ct.  1154,  32  L.  ed.  132;  Hancock 
r.  Holbrook,  112  U.  S.  229,  5  S.  Ct.  115, 
28  L.  ed.  714  [reversing  9  Fed.  353,  4  Woods 
52] :  Soutli western  Tel.,  etc.,  Co.  r.  Robinson, 
48  Fed.  769,  1  C.  C.  A.  91.  See  Bush  r. 
Kentucky,  107  U.  S.  110,  1  S.  Ct.  625,  27 
L.  ed.  354.    Tlie  petition  for  removal  is  an 
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appeals  upon  writ  of  error  to,  or  appeal  from,  the  final  judgment  or  decree,  as 
the  case  may  be.  It  cannot,  however,  be  reviewed  by  an  immediate  appeal  or 
writ  of  error,  since  it  is  not  a  final  order. 

b.  Review  by  Mandamus.  An  order  denying  a  motion  to  remand  a  cause 
because  neither  of  the  parties  resides  in  the  district  where  the  suit  is  brought, 
when  there  no  federal  question  involved,  can  be  reviewed  by  an  application  to 
the  supreme  court  of  the  United  States  for  a  mandamus. 

e.  Review  by  Circuit  Court.  The  circuit  court  may  review  its  own  order 
denying  a  motion  to  remand,  under  the  same  circumstances  that  it  may  review 
any  other  order  granted  by  it.^^  It  has  been  held  that  the  motion  may  be 
renewed  at  any  time,  even  although  no  new  facts  are  brought  to  the  attention 
of  the  court. 

K.  Proceedings  in  Federal  Court  After  Remand.  After  a  remand  the 
federal  court  can  take  ho  further  proceedings  in  the  case.^^ 


Removal  of  cloud.    See  Quieting  Title,  32  Cyc.  1346. 

Removal  of  the  record,    a  term  held  to  mean  removal  of  the  cause.^ 

Remove.    To  cause  a  thing  to  change  place,  or  to  cause  it  to  cease  to  exist;  ^ 


essential  part  of  the  record  to  enable  the 
court  to  determine  its  own  jurisdiction,  with- 
out which  it  will  not  proceed  to  a  final  ad- 
judication. Larned  v.  Jenkins,  109  Fed.  100, 
48  C.  C.  A.  252.  Where,  upon  a  foreclosure 
suit,  the  appeal  was  from  an  order  confirm- 
ing the  sale,  but  not  from  the  decree  direct- 
ing the  sale,  and  this  decree  did  not  disclose 
affirmatively  a  want  of  jurisdiction,  the  su- 
preme court  of  the  United  States  will  not 
examine  the  record,  prior  to  the  decree  of 
sale,  to  see  whether  the  case  was  properly 
removed.  Turner  v.  Farmers'  L.  &  T.  Co., 
106  U.  S.  552,  1  S.  Ct.  519,  27  L.  ed.  273. 
When  the  right  to  a  remand  depends  upon 
the  evidence,  it  will  not  be  reviewed  upon 
appeal,  unless  such  evidence  is  contained  in 
the  record.  Wirgman  v.  Persons,  126  Fed. 
449,  62  C  C.  A.  63. 

18.  Wabash  R.  Co.  v.  Barbour,  73  Fed.  513, 
19  C.  C.  A.  546;  Earth  r.  Coler,  60  Fed.  466, 
9  C.  C.  A.  81. 

19.  Bender  v.  Pennsylvania  Co.,  148  U.  S. 
502,  13  S.  Ct.  640,  37  L.  ed.  537;  Patten  v. 
Cil]ey,  50  Fed.  337,  1  C.  C.  A.  522. 

20.  Ex  p.  Wisner,  203  U.  S.  449,  27  S.  Ct. 
150,  51  L.  ed.  264.  See  Chicago,  etc.,  R.  Co. 
V.  Wiswall,  23  Wall.  (U.  S.)  507,  23  L.  ed. 
103  (where  jurisdiction  was'  claimed  because 
of  a  difference  of  citizenship)  ;  In  re  Winn, 
213  U.  S.  458,  29  S.  Ct.  515  (where  it  was 
erroneously  contended  that  the  case  arose 
under  the  laws  of  the  United  States). 

In  case  of  an  erroneous  removal  of  a  crimi- 
nal prosecution,  and  a  refusal  to  remand  the 
same,  the  state  may  obtain  a  writ  of  man- 
damus to  compel  the  remand  of  the  prosecu- 
tion and  the  restoration  of  the  custody  of  the 
accused  (Kentucky  v.  Powers,  201  U.  S.  1, 
26  S.  Ct.  387,  50  L.  ed.  633;  Virginia  v. 
Paul,  148  U.  S.  107,  13  S.  Ct.  536,  37  L.  ed. 
386;  Virginia  v.  Rives,  100  U.  S.  313,  25 
L.  ed.  667),  and  may  also  appeal  to  the 
supreme  court  from  an  order  of  the  federal 
court  granting  the  writ  of  habeas  corpus 
(Kentucky  v.  Powers,  supra). 

Separable  controversy. — An  order  denying 
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a  motion  to  remand  a  case,  which  was  re- 
moved because  of  a  separable  controversy 
between  citizens  of  different  states,  cannot 
be  reviewed  by  a  mandamus.  In  re  Pollitz, 
206  U.  S.  323,  27  S.  Ct.  729,  51  L.  ed.  1081. 

21.  See  supra,  XIV,  D. 

Collateral  review. —  Where  there  is  no 
fraud  or  collusion,  a  circuit  court  of  the 
United  States  cannot  declare  void,  in  a  col- 
lateral action,  a  judgment  of  the  circuit 
court  or  of  the  circuit  court  of  appeals,  in 
a  case  removed  from  a  state  court,  although 
the  record  fails  to  show  facts  necessary  to 
warrant  the  removal.  Dexter  v.  Sayward, 
84  Fed.  296. 

21a.  Weldon  v.  Fritzlen,  128  Fed.  608  [re- 
versed upon  another  point  in  135  Fed.  650, 
68  C.  C.  A.  288,  and  cited  without  ruling 
upon  the  point  in  same  case  as  Fritzlen  v. 
Boatmen's  Bank,  212  U.  S.  364,  29  S.  Ct. 
345]. 

22.  Ayres  v.  Wiswall,  112  U.  S.  187,  5 
S.  Ct.  90,  28  L.  ed.  693 ;  Colburn  v.  Hill,  103 
Fed.  340,  43  C.  C.  A.  253. 

Confirmation  of  sale. — After  remand  a  fed- 
eral court  cannot  confirm  a  sale  previously 
made.  Colburn  v.  Hill,  103  Fed.  340,  43 
C.  C.  A.  253. 

The  state  court  then  alone  has  the  power 
to  determine  what  shall  be  done  with  the 
pleadings  filed  (Ayres  v.  Wiswall,  112  U.  S. 
187,  5  S.  Ct.  90,  28  L.  ed.  693)  and  testimony 
taken  during  the  pendency  of  the  suit  in  the 
federal  court  (Ayres  v.  Wiswall,  supra; 
Broadway  Ins.  Co.  v.  Chicago,  etc.,  R.  Co., 
101  Fed.  507. 

1.  Hughes  V.  Mine  Hill,  etc.,  R.  Co.,  30 
Pa.  St.  517,  518,  where  it  is  said:  "Under 
the  old  English  practice,  each  case  was  con- 
tained in  a  record  by  itself,  and  the  very 
record  was  sent  up  for  further  proceedings 
to  the  other  court,  and  there  remained  noth- 
ing in  the  first  court  to  proceed  upon.  With 
us  it  is  not  entirely  so,  since  much  of  the 
record  is  kept  in  dockets,  and  only  copies 
of  them  are  removed." 

2.  U.  S.  V.  Peace,  48  Fed.  714. 
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to  change  place  in  any  manner;  or  to  make  a  change  in  place;  to  move  or  go  from 
one  place  to  another;^  to  move  away  from  the  position  occupied;  to  displace;  * 
sometimes  used  as  synonymous  with  Move,^  q.  v.    (See  Removal,  ante,  p.  1209.) 

Remuneration.  Compensation/  q.  v.;  a  return  for  services;  something 
paid  for  services  rendered;^  a  quid  pro  quo.^  (See  Compensation,  8  Cyc.  401; 
Fees,  19  Cyc.  462.) 

Remunerative  donation,  a  gift,  the  object  of  which  is  to  recompense 
for  services  rendered.^    (See,  generally.  Gifts,  20  Cyc.  1189.) 

Render.  To  bestow  or  provide;  to  give  in  answer  to  requirement  of  duty 
or  demand;  to  furnish;  "  to  give;  present;  to  make  up;  to  finish;  to  state; 
to  deliver.^*  (See  Enter,  15  Cyc.  1052;  Rendition,  post,  p.  1330;  Rendition  of 
Judgment,  post,  p.  1330.) 

Rendered.  As  applied  to  judgments  or  decisions,  when  the  court  read  and 
filed  its  finding;  when  the  court  makes  an  order  therefor;  the  time  the  judg- 
ment was  in  fact  given  and  pronounced ;  when  a  referee  has  actually  decided 
the  case,  signed  the  record  embodying  such  decision  and  notified  the  parties 
thereof ;  when  the  court  announces  it  or  signs  the  judgment,  as  is  the  com- 
mon practice,  and  returns  the  signed  judgment  to  counsel.^®    (See  Accounts 


3.  Webster  Diet,  [quoted  in  Parker  v. 
State,  18  Tex.  App.  72/  90]. 

4.  Webster  Diet,  [quoted  in  South  v.  Sink- 
ing Fund  Com'rs,  86  Ky.  186,  190,  5  S.  W. 
567,  9  Ky.  L.  Rep.  478]. 

5.  Davis  V.  State,  68  Ala.  58,  65,  44  Am. 
Rep.  128. 

6.  See  8  Cyc.  402  text  and  note  83,  403 
text  and  notes  84-86. 

7.  Reg.  V.  Postmaster-Gen.,  1  Q.  B.  D. 
658,  662,  663,  665,  comparing  the  term  with 
"  emolument." 

8.  Reg.  V.  Postmaster-Gen.,  1  Q.  B.  D. 
658,  663. 

9.  Ackerman  v.  Larner,  116  La.  101,  116, 
40  So.  581. 

10.  Standard  Diet,  [quoted  in  Dayton  v. 
Ewart,  28  Mont.  153,  156,  72  Pac.  420,  98 
Am.  St.  Rep.  549]. 

11.  Manufacturers',  etc.,  Mut.  Ins,  Co.  v. 
Zeitinger,  168  111.  286,  292,  48  N.  E.  179,  61 
Am.  St.  Rep.  105;  Century  Diet.;  Webster 
Diet,  [both  quoted  in  Peabody  v.  Satterlee, 
166  N.  Y.  174,  178,  59  N.  E.  818,  52  L.  R.  A. 
956];  Standard  Diet,  [quoted  in  Dayton  v. 
Ewart,  28  Mont.  153,  156,  72  Pac.  420,  98 
Am.  St.  Rep.  549]. 

12.  Century  Diet,  [quoted  in  Peabody  v. 
Satterlee,  166  N.  Y.  174,  178,  59  E.  818, 
52  L.  R.  A.  956]. 

13.  Webster  Diet,  [quoted  in  ^tna  L.  Ins. 
Co.  V.  Hesser,  77  Iowa  381,  387,  42  N.  W. 
325,  14  Am.  St.  Rep.  297,  4  L.  R.  A.  122]. 

"  Rendering  of  such  judgment  "  is  an  ex- 
pression said  to  mean  the  annunciation  or 
declaring  the  decision  of  the  court,  indi- 
cated by  the  rule  for  judgment.  California 
State  Tel.  Co.  v.  Patterson,  1  Nev.  150,  155; 
Fleet  V.  Youngs,  11  Wend.  (N.  Y.)  522,  527, 
528,  where  it  is  used  in  a  statute  providing 
that  a  writ  of  error  shall  be  brought  within 
two  years  after  the  rendering  of  the  judg- 
ment or  final  determination  of  the  court. 

14.  Manufacturers',  etc.,  Mut.  Ins.  Co.  v. 
Zeitinger,  168  111.  286,  292,  48  N.  E.  179, 
61  Am.  St.  Rep.  105;  Webster  Diet,  [quoted 
in  J5tna  L.  Ins.  Co.  v.  Hessor,  77  Iowa  381, 
387,  42  N.  W.  325,  14  Am.  St.  Rep.  297,  4 

[84]  ; 


L.  R.  A.  122;  Peabody  v.  Satterlee,  166 
N.  Y.  174,  178,  59  N.  E.  818,  52  L.  R.  A. 
956]. 

Distinguished  from  "  forward  "  or  "  mail " 
see  Manufacturers',  etc.,  Mut.  Ins.  Co.  v. 
Zeitinger,  168  111.  286,  292,  48  X.  E.  179,  61 
Am.  St.  Rep.  105. 

15.  Mayer  v.  Haggerty,  138  Ind.  628,  631, 
38  N.  E.  42. 

16.  State  V.  Biesman,  12  Mont.  11,  16,  29 
Pac.  534. 

17.  Farmers'  State  Bank  v.  Bales,  64  Nebr. 
870,  871,  90  N.  W,  945. 

"  Rendered  at  chambers  "  is  a  term  said  to 
mean  rendered  out  of  court.  Appleby  v. 
South  Carolina,  etc.,  R.  Co.,  58  S.  C.  33,  38, 
36  S.  E.  109. 

18.  Craig  v,  Craig,  66  Hun  (N.  Y.)  452, 
454,  21  N.  Y.  Suppl.  241. 

19.  State  v.  Brown,  31  Wash.  397,  401,  72 
Pac.  86,  62  L.  R.  A.  974  [quoting  Quareles 
V.  Seattle,  26  Wash.  226,  227,  66  Pac.  389]. 

Distinguished  from:  "Docketed"  see  Dief- 
fenbach  r.  Roch,  112  K  Y.  621,  625,  20 
N.  E.  560,  2  L.  R.  A.  829.  "Entered"  see 
Coe  V.  Erb,  59  Ohio  St.  259,  262,  52  N.  E. 
640,  69  Am.  St.  Rep.  764;  State  v.  Brown, 
31  Wash.  397,  401,  72  Pac.  86,  62  L.  R.  A. 
974.  "  Given "  see  Schuster  v.  Rader,  13 
Colo.  329,  334,  22  Pac.  505.  "Given  or 
made "  see  Harmon  v.  Comstock  Horse,  etc., 
Co.,  9  Mont.  243,  248,  23  Pac.  470.  "Re- 
ducing it  to  writing  "  see  Ryals  V.  McArthur, 
92  Ga.  378,  17  S.^E.  350. 

A  judgment  in  ejectinent  is  not  rendered, 
within  the  meaning  of  Wis.  Rev.  St.  §  3002. 
requiring  the  n]iplicntion  for  a  new  trial 
to  be  made  Avithin  one  year  from  the  rendi- 
tion of  the  judgment,  until  the  costs  are 
taxed  and  inserted  Ihrroiii.  Haseltine  r. 
Simpson,  61  Wis.  427,  428,  21  N.  W.  299, 
302. 

Rendered  means  rendered  in  the  trial  court, 
rather  than  the  judgment  which  hajipens  to 
be  rendered  on  a  writ  of  error,  as  the  word 
is  used  in  Colo.  Code  Proc.  c.  23.  §  272,  giv- 
ing a  defendant  in  ejectment  the  right  of  a 
new  trial  upon  application  thorofor  and  pay- 


1330    [34  Cye.] 


RENDERED  —  RENE  W 

V 


AND  Accounting,  1  Cyc.  363.  Se9  also  Render;  Rendition;  Rendition  of 
Judgment.) 

Rendition.  The  act  of  rendering.^"  (Rendition:  Of  Account,  see  Accounts 
AND  Accounting,  1  Cyc.  370.  Of  Verdict  in  —  Civil  Action,  see  Trial;  Criminal 
Prosecution,  see  Criminal  Law,  12  Cyc.  686.  See  also  Render;  Rendition  of 
Judgment.) 

Rendition  of  judgment.  Either  the  announcement  from  the  bench 
entered  in  the  minutes,  or  the  filing  of  the  findings,  if  there  are  findings,  or  both; 
its  announcement  by  the  court  and  entry  upon  the  minutes  of  the  clerk,  or  the 
filing  of  the  findings  and  order  for  judgment;  the  act,  after  the  trial  and  final 
submission  of  a  case,  of  pronouncing  judgment  in  language  which  fully  determines 
the  rights  of  the  parties  to  the  action  and  leaves  nothing  more  to  be  done  except 
the  entry  of  the  judgment  by  the  clerk;  the  judicial  act  of  the  court  in  pro- 
nouncing the  sentence  of  the  law  upon  the  facts  in  controversy,  as  ascertained 
by  the  pleadings  and  the  verdict.^'*  (Rendition  of  Judgment:  In  General,  see 
Constitutional  Law,  8  Cyc.  824;  Judgments,  23  Cyc.  675,  681  note  82,  732, 
754,  770,  835,  842,  1006,  1408  note  48;  Justices  of  the  Peace,  24  Cyc.  600; 
Mandamus,  26  Cyc.  210,  484;  Mortgages,  27  Cyc.  1660.  As  Affecting  —  Col- 
lateral Attack  Thereon,  see  Judgments,  23  Cyc.  1055;  Conclusiveness  of  Adjudi- 
cation, see  Judgments,  23  Cyc.  1215.  By  Confession,  see  Judgments,  23  Cyc. 
716.  Failure  to  Enter  Judgment,  see  Judgments,  23  Cyc.  842.  In  Justice's 
Court,  see  Justices  of  the  Peace,  24  Cyc.  597.  In  Rem,  see  Judgments,  23 
Cyc.  1406.  Mode  of,  see  Judgments,  23  Cyc.  786;  Justices  of  the  Peace,  24 
Cyc.  654.  On  Appeal  and  After  Remand,  see  Appeal  and  Error,  2  Cyc.  1029. 
Time  For,  see  Judgments,  23  Cyc.  782;  Mortgages,  27  Cyc.  1756.  Time  of,  see 
Judgments,  23  Cyc.  350  note  84, 1384  note  96 ;  Justices  of  the  Peace,  24  Cyc.  598.) 

REND-ROCK.    a  kind  of  dynamite. 

Renew,    in  its  popular  sense,  to  refresh,  revive,  or  rehabilitate  an  expiring 
or  declining  subject,  but  not  appropriate  to  describe  the  making  of  a  new  con- 
ract  or  the  creation  of  a  new  existence;     to  re-establish  a  particular  contract 
or  another  period  of  time,  to  restore  to  its  former  conditions;     to  make  again; 
to  make  over,  to  re-establish,  or  to  rebuild;     to  grant  a  new  loan  on  a  new  note 


ment  of  costs  witliin  a  limited  time  or  after 
judgment  is  rendered.  Iron  Silver  Min.  Co. 
V.  Mike,  etc.,  Gold,  etc.,  Min.  Co.,  56  Fed. 
956,  957,  6  C.  C.  A.  180. 

"Services  rendered"  without  any  qualify- 
ing words,  imports  that  the  services  had  been 
performed.    Gabb  r.  King,  38  Cal.  143,  144. 

20.  Webster  Diet,  [quoted  in  Mtna,  L.  Ins. 
Co.  V.  Hesser,  77  Iowa  381,  387,  42  N.  W. 
325,  14  Am.  St.  Rep.  297,  4  L.  R.  A.  122]. 

21.  In  re  Rose,  (Cal.  1888)  20  Pac.  712, 
713. 

23.  Wood  V.  Etiwanda  Water  Co.,  122  Cal. 
152,  156,  54  Pac.  726  [citmg  Painter  v. 
Painter,  113  Cal.  371,  45  Pac.  689;  Schurtz 
V.  Romer,  81  Cal.  244,  22  Pac.  657;  Thomas 
V.  Anderson,  55  Cal.  43]. 

23.  State  v.  Henderson,  164  Mo.  347,  360, 
64  S.  W.  138,  86  Am.  St.  Rep.  618. 

24.  Columbus  Water-Works  Co.  v.  Colum- 
I)us,  46  Kan.  666,  675,  26  Pac.  1046;  Burns 
V.  Skelton,  29  Tex.  Civ.  App.  453,  454,  68 
S.  W.  527;  Winstead  v.  Evans,  (Tex.  Civ. 
App.  1896)  33  S.  W.  580. 

Distinguished  from  "  entry "  of  the  judg- 
ment see  Schurtz  v.  Romer,  81  Cal.  244,  247, 
22  Pac.  657;  In  re  Rose,  (Cal.  1888)  20  Pac. 
712,  713;  Cook's  Estate,  77  Cal.  220,  226,  17 
Pac.  923,  19  Pac.  431,  11  Am.  St.  Rep.  267, 
1  L.  R.  A.  567;  McLaughlin  v.  Doherty,  54 


Cal.  519;  Gray  v.  Palmer,  28  Cal.  416,  418; 
Simmons  v.  Hanne,  50  Fla.  267,  270,  39  So. 
77;  Vigo  County  v.  Terre  Haute,  147  Ind. 
134,  136,  46  N.  E.  350;  Mayer  v.  Haggerty, 
138  Ind.  628,  631,  38  N.  E.  42;  Chissom  v. 
Barbour,  100  Ind.  1,  5;  Martin  v.  Pifer,  96 
Ind.  245,  248;  Chamberlain  v.  Evansville,  77 
Ind.  542,  548;  Reily  v.  Burton,  71  Ind.  118, 
126;  Winstead  v.  Evans,  (Tex.  Civ.  App. 
1896)  33  S.  W.  580.  See  Judgments,  23 
Cyc.  835. 

25.  Stewart  v.  New  York,  etc.,  R.  Co.,  5 
Silv.  Sup.  (N.  Y.)  198,  203,  8  N.  Y.  Suppl. 
19. 

26.  Webster  Diet.;  Worcester  Diet,  [both 
quoted  in  Carter  v.  ]3rooklyn  L.  Ins.  Co.,  110 
N.  Y.  15,  21,  22,  17  N.  E.  396,  where  it  is 
said :  "  Thus,  to  renew  a  note,  a  lease  or 
a  contract,  it  is  not  essential  to  wait  until 
they  have  respectively  expired,  for  after  that 
time  it  would  be  practically  impossible  to 
renew  them"].  Compare  Cooper  v.  Oriental 
Sav.,  etc..  Assoc.,  100  Pa.  St.  402,  406. 

27.  Kedey  v.  Petty,  153  Ind.  179,  184,  54 
N.  E.  798. 

28.  Daggett  Daggett,  124  Mass.  149,  151; 
Bouvier  L.  Diet,  [quoted  in  Kedey  V.  Petty, 
153  Ind.  179,  184,  54  N.  E.  798]. 

29.  Kollock  V.  Scribner,  98  Wis.  104,  110, 
73  N.  W.  776. 


BENE  r—  BENEWAL 


[34  Cye.]  1331 


for  the  amount  of  a  former  one;  specifically,  to  substitute  for  an  old  obligation 
a  new  one  of  the  same  nature. (See  Renewal.) 

Renewable  forever.  A  phrase  used  in  the  habendum  of  a  lease  and 
said  to  confer  a  right  to  renew  in  perpetuity. 

Renewal,  in  its  broadest  sense,  that  which  is  made  anew  or  re-estabhshed ; 
a  change  of  something  old  for  something  new;^*  the  establishment  of  the  par- 
ticular contract  for  another  period  of  time;  imparting  continued  or  new  force 
and  effect;  the  substitution  of  a  new  right  or  obligation  for  another  of  the  same 
nature.^^  In  law,  an  obligation  on  which  time  of  payment  is  extended ;  reloan 
on  a  new  note  given.^^  (Renewal:  As  Consideration  For  Indorsement,  see  Com- 
mercial Paper,  7  Cyc.  888.  Bona  Fide  Purchaser  Thereof,  see  Commercial 
Paper,  7  Cyc.  924.  Of  AppKcation  For  License,  see  Intoxicating  Liquors,  23 
Cyc.  123.  Of  AppKcation  For  Patent,  see  Patents,  30  Cyc.  892.  Of  Bond,  see 
Banks  and  Banking,  5  Cyc.  456.  Of  Chattel  Mortgage,  see  Chattel  Mortgages, 
6  Cyc.  1092,  7  Cyc.  68.  Of  Contract  of  Employment,  see  Master  and  Servant, 
26  Cyc.  976.  Of  Covenant  in  a  Lease,  see  Landlord  and  Tenant,  24  Cyc.  1087 
note  18.  Of  Employment,  Presumption  as  to,  see  Master  and  Servant,  26 
Cyc.  976.    Of  Execution  —  In  General,  see  Executions,  17  Cyc.  1034;  From 


30.  Webster  Diet,  [quoted  in  Tannenbaum 
V.  Bloomingdale,  27  Misc.  (N.  Y.)  532,  535, 
58  N.  Y.  Suppl.  235]. 

31.  Webster  Diet,  [quoted  in  Tannenbaum 
i\  Bloomingdale,  27  Misc.  (N.  Y.)  532,  535, 
58  N.  Y.  Suppl.  235]. 

Distinguished  from  "  extend  "  see  Quinn  v. 
Valiquette,  80  Vt.  434,  443,  68  Atl.  515,  14 
L.  R.  A.  N.  S.  962;  Kollock  v.  Scribner,  98 
Wis.  104,  111,  73  N.  W.  776. 

"  Repair  and  renew  "  see  Dwight  v.  Ludlow 
Mfg.  Co.,  128  Mass.  280,  281. 

32.  Clinch  v.  Pernette,  24  Can.  Sup.  Ct. 
385,  400. 

33.  Lowry  Nat.  Bank  v.  Fickett,  122  Ga. 
489,  492,  50  S.  E.  396. 

34.  Bouvier  L.  Diet,  [quoted  in  Sponhaur 
v.  Malloy,  21  Ind.  App.  287,  52  N.  E.  245, 
247  [cited  in  Lowry  Nat.  Bank  v.  Fickett, 
122  Ga.  489,  492,  50>  S.  E.  396)],  where  it 
is  said :  "  It  is  not  a  word  of  art ;  it  has 
no  legal  or  technical  signification." 

35.  Lowry  Nat.  Bank  v.  Fickett,  122  Ga. 
489,  492,  50  S.  E.  396  [citing  Kedey  v.  Petty, 
153  Ind.  179,  184,  54  N.  E.  798]. 

36.  Anderson  L.  Diet,  [quoted  in  Kedey 
V.  Petty,  153  Ind.  179,  184,  54  N.  E.  798]. 
See  also  Landlord  and  Tenant,  24  Cyc.  1009 
note  8. 

37.  Sponhaur  v.  Malloy,  21  Ind.  App.  287, 
52  N.  E.  245,  247. 

Renewal  of  license  is  a  license  granted  at 
a  general  annual  licensing  meeting  by  way 
of  renewal.  Sharpe  v.  Wakefield,  21  L.  R. 
Q.  B.  66,  79. 

The  phrase  "  renewals  of  licenses  "  distin- 
guished from  "  renewals  of  a  license "  see 
Tross  V.  Elizabeth  Bd.  of  Excise,  59  N.  J.  L. 
97,  98,  35  Atl.  646. 

38.  English  L.  Diet,  [quoted  in  Lowry  Nat. 
Bank  v.  Fickett,  122  Ga.  489,  492,  50*  S.  E. 
396;  Kedey  v.  Petty,  153  Ind.  179,  184,  54 
N.  E.  798]. 

39.  Webster  Diet,  [quoted  in  Gault  r.  Mc- 
Grath,  32  Pa.  St.  392,  398]. 

Each  renewal  of  a  policy  of  insurance  is  a 
new  contract,  and  is  subject  to  the  local 
laws  in  force  at  the  time  of  the  renewal. 
Jenkins  v.  Covenant  Mut.  L.  Ins.  Co.,  171 


Mo.  375,  383,  71  S.  W.  688  [citing  Hartford 
F.  Ins.  Co.  V.  Walsh,  54  111.  164,  5  Am.  Rep. 
115;  Brady  v.  Northwestern  Ins.  Co.,  11 
Mich.  425]. 

"First  privilege  of  a  renewal"  in  a  lease 
see  Holloway  v.  Schmidt,  33  Misc.  (N.  Y.) 
747,  67  N.  Y.  Suppl.  169. 

"  Renewal "  as  confirmation  of  a  contract 
of  an  infant  or  a  person  of  unsound  mind 
see  Minnich  v.  Darling,  8  Ind.  App.  539,  36 
N.  E.  173,  175. 

"Renewal,"  as  used  in  a  lease  giving  the 
privilege  of  renewal,  means  that  a  new  lease 
must  be  executed;  and  hence  an  extension  of 
the  lease  without  a  new  lease  being  given 
does  not  comply  with  the  provision.  Kollock 
V.  Scribner,  -98  Wis.  104,  110,  73  N.  W. 
776. 

"  Renewal "  of  a  life-policy  see  Heusser  v. 
Continental  L.  Ins.  Co.,  20  Fed.  222,  225. 

Renewal  of  a  negotiable  bill  or  note  is  re- 
garded simply  as  a  prolongation  of  the  orig- 
inal contract.  Koehler  v.  Hussey,  57  S.  W. 
241,  244,  22  Ky.  L.  Rep.  317. 

Renewal  of  an  indemnity  bond  given  to 
insure  a  merchant  against  loss  through  the 
insolvency  of  debtors  would  be  simply  an 
extension  of  it,  with  all  of  its  terms  aiul  con- 
ditions. Strouse  v.  American  Credit  In- 
demnity Co.,  91  Md.  244,  267,  46  Atl.  328, 
1063. 

Renewal  premium  see  Fire  Insurance,  19 
Cyc.  801. 

The  general  rule  is  that  the  renewal  of 
notes  does  not  amount  to  payment.  Sather 
Banking  Co.  v.  Arthur  R.  Briggs  Co.,  138 
Cal.  724,  733,  72  Pac.  352;  San  Diego  Countv 
Sav.  Bank  v.  Central  Market  Co.,^  122  Cal. 
28,  33,  54  Pac.  273. 

Construed  as  an  extension  see  Insurance, 
etc.,  Co.  V.  Missouri  Nat.  Bank.  71  Mo.  58, 
60;  Pitts  V.  Hall.  19  Fed.  Cas.  No.  11.193. 
3  Blatchf.  201,  204. 

Distinguished  from  "  extension "  see  Wil- 
son r.  Rousseau,  30  Fed.  Cas.  No.  17.832,  1 
Blatchf.  3,  19. 

"Exceptions"  see  Goodvonr  r.  Carv.  10 
Fed.  Cas.  No.  5.562,  4  Blatchf.  271.  304.  1 
Fish.  Pat.  Cas.  424. 
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Justice's  Court,  see  Justices  of  the  Peace,  24  Cyc.  623.  Of  Existing  Encum- 
brance, see  Fire  Insurance,  19  Cyc.  757.  Of  Ferry  Franchise,  see  Ferries, 
19  Cyc.  505.  Of  Filing  or  Record  of  Chattel  Mortgage  —  In  General,  see  Chattel 
Mortgages,  6  Cyc.  1092;  As  Against  Creditors,  see  Chattel  Mortgages,  6  Cyc. 
1095;  Effect  of  Failure,  see  Chattel  Mortgages,  6  Cyc.  1094.  Of  Insurance, 
S3e  Accident  Insurance,  1  Cyc.  243;  Fidelity  Insurance,  19  Cyc.  523;  Fire 
Insurance,  19  Cyc.  629,  639  note  83,  701  note  94;  Life  Insurance,  25  Cyc.  781; 
Mutual  Benefit  Insurance,  29  Cyc.  38.  Of  Judgment,  see  Judgments,  23 
Cyc.  1407  note  48.  Of  Lease  or  Tenancy  —  In  General,  see  Landlord  and 
Tenant,  24  Cyc.  990,  1007,  1263;  Application  of  Statute  of  Frauds,  see  Frauds, 
Statute  of,  20  Cyc.  215;  As  Affecting  Priority  Between  Landlord's  Lien  and 
Lien  of  Mortgage,  see  Landlord  and  Tenant,  24  Cyc.  1020;  As  Affecting  Right 
to  Distrain,  see  Landlord  and  Tenant,  24  Cyc.  1285;  Of  City  Property,  see 
Municipal  Corporations,  28  Cyc.  18;  Of  Railroad,  see  Railroads,  33  Cyc.  391; 
Of  School  and  University  Lands,  see  Public  Lands,  32  Cyc.  898;  Option  of  or 
Payment  For  Tenant's  Improvements,  see  Landlord  and  Tenant,  24  Cyc.  993; 
Option  of  or  Sale  of  Premises,  see  Landlord  and  Tenant,  24  Cyc.  994;  Right  of 
Subtenant  to,  see  Landlord  and  Tenant,  24  Cyc.  998.  Of  License  to  Mine,  see 
Mines  and  Minerals,  27  Cyc.  628.  Of  Limited  Partnership,  see  Partnership, 
30  Cyc.  759.  Of  Mining  Lease,  see  Mines  and  Minerals,  27  Cyc.  694.  Of  Mort- 
gage—  In  General,  see  Chattel  Mortgages,  7  Cyc.  68;  Mortgages,  27  Cyc. 
1067,  1075,  1222;  As  Affecting  Priority,  see  Mechanics'  Liens,  27  Cyc.  240.  Of 
Motion,  see  Motions,  28  Cyc.  18.  Of  Note  —  In  General,  see  Alterations  of 
Instruments,  2  Cyc.  160  note  79,  174,  248;  Commercial  Paper,  7  Cyc.  875; 
Guaranty,  20  Cyc.  1472  note  10 ;  Antenuptial  Indorsement  of,  see  Husband  and 
Wife,  21  Cyc.  1317  note  40;  Defenses  Against,  see  Commercial  Paper,  7  Cyc. 
880;  Effect  as  Discharge,  see  Commercial  Paper,  7  Cyc.  882;  Given  by  Former 
Husband,  see  Husband  and  Wife,  21  Cyc.  1438  note  25;  Indorsed  by  Insane 
Person,  see  Insane  Persons,  22  Cyc.  1205  note  6;  Necessity  of  Surrender  of  to 
Bring  Action  on  Original,  see  Commercial  Paper,  8  Cyc.  25; 'Release  of  Accom- 
modation Indorser,  see  Commercial  Paper,  7  Cyc.  883;  Secured  by  Mortgage, 
Taking  up,  see  Mortgages,  27  Cyc.  1191  note  52,  1410;  Taking  of  as  Discharge 
of  Mortgage  Debt,  see  Mortgages,  27  Cyc.  1393;  Waiver  of  Lien  of  Pledge,  see 
Pledges,  31  Cyc.  821.  Of  Oral  Contract,  see  Frauds,  Statute  of,  20  Cyc.  208 
note  45.  Of  Partnership,  see  Partnership,  30  Cyc.  418.  Of  Partnership  Nego- 
tiable Instrument  After  Dissolution,  see  Partnership,  30  Cyc.  668.  Of  Period 
For  Fihng  Mechanic's  Lien,  see  Mechanics'  Liens,  27  Cyc.  146.  Of  Pledge  as 
Conversion  Thereof,  see  Pledges,  31  Cyc.  838.  Of  Process,  see  Process,  32  Cyc. 
444,  447.  Of  Usurious  Loan,  see  Usury.  Of  Usurious  Note,  Affecting  Rights 
of  Bona  Fide  Purchaser,  see  Commercial  Paper,  7  Cyc.  902.  See  also  Renew, 
ante,  p.  1329.) 

Renewed,  a  term  applied  to  an  obHgation  on  which  the  time  of  pay- 
ment has  been  extended.      The  term  is  used  and  employed  as  meaning  or 


4-0.  English  L.  Diet.  Vquoted  in  Kedey  v. 
Petty,  153  Ind.  179,  184,  54  N.  E.  798],  where 
it  is  said  that  the  word  "'renewed'  or  're- 
newal,' as  applied  to  promissory  notes,  in 
commercial  and  legal  parlance,  means  some- 
thing more  than  the  substitution  of  another 
obligation  for  the  old  one." 

"  Received,  renewed,"  indorsed  on  a  note, 
might  be  properly  regarded  as  an  agreement 
to  consider  the  note  to  be  the  same  as  if 
made  in  the  same  terms  anew  from  that  date. 
Lime  Rock  Bank  v.  Mallett,  34  Me.  547,  548, 
56  Am.  Dec.  655. 

"  Renewed  July  6,"  on  a  promissory  note, 
is  not  construed  as  extended.  Brenneke  V. 
Smallman,  2  Cal.  App.  306,  311,  83  Pac. 
302. 


The  indorsement  of  the  words  "renewed 
for  three  months  "  on  notes  by  the  payee  at 
the  time  when  they  became  due  does  not 
make  such  words  a  part  of  the  original  con- 
tract, but  at  most  can  only  be  construed  as 
a  collateral  contract  not  to  sue  until  the 
time  for  which  they  are  to  be  renewed.  Cen- 
tral Bank  i-.  Willard,  17  Pick.  (Mass.)  150, 
153,  28  Am.  Dec.  284. 

"  Renewed  "  in  connection  with  policies  and 
premiums  see  Germania  L.  Ins.  Co.  i".  Peetz, 
(Tex.  Civ.  App.  1908)  47  S.  W.  687,  689; 
Heusser  v.  Continental  L.  Ins.  Co.,  20  Fed. 
222,  225.  An  insurance  policy  on  which  the 
premiums  were  accepted  after  its  expiration, 
and  receipts  termed  renewal  receipts  being 
given  in  which  the  premium  was  referred  to 
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referring  to  the  imparting  continued  or  new  force  and  effect. ,  (See  Renew; 
Renewal.) 

Renounce.  To  disclaim;  disavow;  to  give  up;  forego;'  resign;  relinquish.*^ 
(See  Renunciation.) 

Renovated  or  process  butter.  Butter  which  has  been  subjected  to  any 
process  by  which  it  is  melted,  clarified,  or  refined,  and  made  to  resemble  genuine 
butter,  always  excepting    adulterated  butter." 

Rent.  As  a  noun,  a  profit  out  of  lands  and  tenements.*^  As  a  verb,  to  grant 
the  right  to  occupy  lands,  paying  a  certain  sum  therefor.*^  (Rent:  In  General, 
see  Landlord  and  Tenant,  24  Cyc.  1137.  Accounting  For  —  In  General,  see 
Accounts  and  Accounting,  1  Cyc.  430;  By  Vendee  Seeking  Rescission  of  Con- 
tract, see  Cancellation  of  Instruments,  6  Cyc.  342;  In  Actions  to  Redeem 
From  Execution  Sale,  see  Executions,  17  Cyc.  1337.  Allowance  and  Charges 
For  in  Action  For  Partition,  see  Partition,  30  Cyc.  232.  Allowance  or  Deduc- 
tion of  on  Redemption  From  Mortgage  Sale,  see  Mortgages,  27  Cyc.  1838.  Appli- 
cation of  Doctrine  of  Perpetuities  to  Disposition  of,  see  Perpetuities,  30  Cyc. 
1503.  Apphcation  of  Rents  and  Profits  of  Mortgaged  Chattel  by  Mortgagee  in 
Possession,  see  Chattel  Mortgages,  7  Cyc.  91  note  13.  As  Constituting  — 
Advancement,  see  Descent  and  Distribution,  14  Cyc.  180;  Community  Prop- 
erty, see  Husband  and  Wife,  21  Cyc.  1646.  As  Damage  Under  Fire  Policy, 
see  Fire  Insurance,  19  Cyc.  840.  As  Family  Expense,  see  Husband  and  Wife, 
21  Cyc.  1231.  As  Mitigation  of  Damages  in  Action  For  Breach  of  Covenant,  see 
Covenants,  11  Cyc.  1174.  As  Preferred  Claim,  see  Executions,  17  Cyc.  1355. 
Assignment  of  by  Lessor,  see  Landlord  and  Tenant,  24  Cyc.  928.  As  Subject 
to  —  Creditor's  Bill,  see  Creditors'  Suits,  12  Cyc.  27;  Garnishment,  see  Garnish- 
ment, 20  Cyc.  990  note  68,  1007;  Mechanic's  Lien,  see  Mechanics'  Liens,  27 
Cyc.  230;  Mortgage,  see  Mortgages,  27  Cyc.  1040.  Availability  of  Rents  Received 
by  Heir  For  Debts  of  Intestate,  see  Descent  and  Distribution,  14  Cyc.  197. 
Condition  of  Appeal-Bond  as  Covering  Rents  and  Profits  of  Land  in  Controversy 
Pending  Appeal,  see  Appeal  and  Error,  2  Cyc.  956  note  33,  959  note  38.  Con- 
flicting Claims  Against  Tenant  as  Ground  of  Interpleader,  see  Interpleader, 
23  Cyc.  14.  Constitutionality  of  Law  Taking  Away  Grantee's  Right  to  During 
Redemption  Period,  see  Constitutional  Law,  8  Cyc.  1009.  '  Corn  Rent,  see 
Corn  Rent,  9  Cyc.  979.  Diminution  in  Rental  Value  as  Basis  of  Estimating 
Damage,  see  Eminent  Domain,  15  Cyc.  702.  Evidence  of  Parol  Agreement  as 
to  Amount  of  to  Vary  Written  Lease,  see  Evidence,  17  Cyc.  623.  Evidence  of 
Value,  see  Evidence,  16  Cyc.  1137.  Exemption  of,  Accruing  From  Homestead, 
see  Homesteads,  21  Cyc.  496,  610  note  50.  Failure  to  Pay  as  Rendering  Gas 
or  Oil  Lease  Void,  see  Mines  and  Minerals,  27  Cyc.  736.  Ground-Rent  —  In 
General,  see  Ground-Rents,  20  Cyc.  1370;  Action  to  Collect,  see  Ground-Rents, 
20  Cyc.  1387.  Instalments  of  as  Constituting  Distinct  Causes  of  Action,  see 
Judgments,  23  Cyc.  1183.  Interest  of  Donee  or  Grantee  Under  Power  to  Receive 
Rents  and  Profits  in  Executors,  see  Powers,  31  Cyc.  1092.  Interest  on  Rent, 
in  Arrear,  see  Interest,  22  Cyc.  1485  note  82,  1490  note  11,  1513  note  1.  Judg- 
ment as  Evidence  of  Amount  of  Claimed,  see  Judgments,  23  Cyc.  1337  note  44. 
Justice's  Court's  Jurisdiction  of  Actions  or  Proceedings  For,  see  Justices  of 


as  a  renewal  premium,  was  held  to  be  a  re- 
newed policy.  London  West  v.  London  Guar- 
antee, etc.,  Co.,  26  Ont.  520,  523. 

41.  Anderson  L.  Diet,  [quoted  in  Kedey  V. 
Petty,  153  Ind.  179,  184,  54  N.  E.  708]. 

"  Renewed  "  considered  as  a  "  continuance  " 
see  Long  v.  Grand  Lodge  A.  O.  U.  W.,  25 
Ont.  App.  147,  155. 

42.  Anderson  L.  Diet. 

"  Waive  and  renounce  "  as  used  in  a  lease 
Avhereby  the  lessee  waives  and  renounces  all 
claim  to  titl»>  of  any  kind,  other  tlian  the 
leasehold  interest  created   in  the  lease,  are 


not  words  of  conveyance  and  the  lessee  is 
not  thereby  csto])ped  from  claiming-  any  in- 
terest whicli  he  may  have  had  in  the  premises. 
Davis  r.  McGrew,  82  Cal.  135,  138,  23  Pac. 
41. 

43.  Suppl.  U.  S.  Comp.  St.  (1903)  p.  267. 
as  used  in  an  act  relating  to  oleomargarine 
SCO  Food,  19  Cyc.  1088  note  9:  Oleomarga- 
RiNK,  29  Cyc.  1475. 

44.  Rouse  r.  Catskill,  etc..  Steamboat  Co., 
59  Hun  (N.  Y.)  80,  83,  13  N.  Y.  Suppl.  12G. 

45.  Kouse  r.  Catskill.  etc..  Stoaml>oat  Co., 
59  Hun  (N.  Y.)  80,  83,  13  N.  Y\  Suppl.  126. 
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THE  Peace,  24  Cyc.  454,  468.  Liability  —  For  Rent  on  Improvements,  see 
Improvements,  22  Cyc.  6;  Of  Assignee  in  Bankruptcy  For  Under  Lease  of  Bank- 
rupt, see  Bankruptcy,  5  Cyc.  328;  Of  Bona  Fide  Purchaser  From  Fraudulent 
Grantee,  see  Fraudulent  Conveyances,  20  Cyc.  635;  Of  Committee  of  Lunatic 
For,  see  Insane  Persons,  22  Cyc.  1149  note  83;  Of  Equitable  Lienee  to  Account 
For,  see  Liens,  25  Cyc.  682  note  73;  Of  Executor  For,  Prior  to  Sale,  of  Real  Estate 
Directed  to  Be  Sold,  see  Conversion,  9  Cyc.  851  note  95;  Of  Grantee  or  Licensee 
to  Pay  For  Use  of  Streets,  see  Municipal  Corporations,  28  Cyc.  888;  Of  Guardian 
For,  see  Guardian  and  Ward,  21  Cyc.  86;  Of  Guardian  of  Lunatic  For,  see 
Insane  Persons,  22  Cyc.  1187;  Of  Heir  Occupying  Land,  see  Descent  and 
Distribution,  14  Cyc.  120;  Of  Husband  to  Wife,  see  Husband  and  Wife,  21 
Cyc.  1390,  1405  note  25,  1429;  Of  Insolvent  Corporation  For,  see  Corporations, 

10  Cyc.  686;  Of  Married  Women  Conducting  Business,  see  Husband  and  Wife, 

21  Cyc.  1338  note  74;  Of  Purchaser  From  Infant  For,  on  Avoidance  of  Deed  by 
Infant,  see  Infants,  22  Cyc.  560;  Of  Purchaser  Under  Void  Sale  by  Guardian 
Under  Order  of  Court,  see  Guardian  and  Ward,  21  Cyc.  146;  Of  Wife's  Separate 
Estate  For,  see  Husband  and  Wife,  21  Cyc.  1448.  Lien  For  —  Postponement 
of,  see  Chattel  Mortgages,  7  Cyc.  39;  Priority  Over  Chattel  Mortgage,  see 
Chattel  Mortgages,  7  Cyc.  41.  Mortgage  on  as  Ground  For  Appointment  of 
Receiver,  see  Mortgages,  27  Cyc,  1626.  Of  Gas  Meter,  see  Gas,  20  Cyc.  1186. 
Of  Joint  Property,  see  Joint  Tenancy,  23  Cyc.  491.  Of  Property  —  Of  Child, 
see  Parent  and  Child,  29  Cyc.  1654  note  16;  Sold  Under  Execution,  see  Exe- 
cutions, 17  Cyc.  1317.  Of  School  and  University  Lands,  see  Public  Lands,  32 
Cyc.  896.  Of  Telephone,  see  Telegraphs  and  Telephones.  Of  Wife's  Separate 
Estate,  see  Husband  and  Wife,  21  Cyc.  1533,  1538.  Payment  of  as  Mode  of 
Acquiring  Settlement,  see  Paupers,  30  Cyc.  1086.  Personal  Liability  of  Fraud- 
ulent Grantee,  see  Fraudulent  Conveyances,  20  Cyc.  635.  Presumption  and 
Burden  of  Proof  as  to  Ownership  of,  see  Husband  and  Wife,  21  Cyc.  1405  note 
25.  Presumption  From  Payment  of  to  One  Claiming  as  Owner,  see  Landlord 
and  Tenant,  24  Cyc.  888.  Purchases  Out  of  Rent  of  Separate  Property  of  Wife, 
see  Husband  and  Wife,  21  Cyc.  1392.  Receipt  of  Rents  and  Profits  of  Real 
Estate  as  Possession  to  Prove  Ouster  of  Party  Holding  Life-Interest,  see  Adverse 
Possession,  1  Cyc.  1033  note  79.  Recovery  of  —  Collected  by  Adverse  Possessor, 
see  Money  Received,  27  Cyc.  865;  In  Action  by  Coparceners,  see  Joinder  and 
Splitting  of  Actions,  23  Cyc.  446;  On  Cancellation  of  Deed,  see  Cancellation 
OF  Instruments,  6  Cyc.  340;  Under  Leases  by  Executor  or  Administrator,  see 
Executors  and  Administrators,  18  Cyc.  344.  Renting  Property  by  Agent 
Under  Power  of  Attorney,  see  Principal  and  Agent,  31  Cyc.  1389.  Reservation 
of  as  Essential  to  Create  Relation  of  Landlord  and  Tenant,  see  Landlord  and 
Tenant,  24  Cyc.  877.    Right  —  Of  County  Board  to  Distrain  For,  see  Counties, 

11  Cyc.  463;  Of  County  Board  to  Lease  or  Rent  County  Property,  see  Counties, 
11  Cyc.  463 ;  Of  Creditor  to  Prove  Rent  Accrued  After  Insolvency,  see  Insolvency, 

22  Cyc.  1312  note  82;  Of  Heirs  to  Rents  and  Profits  of  Ancestor,  see  Descent  and 
Distribution,  14  Cyc.  113;  Of  Infant  to  Accounting  For,  see  Infants,  22  Cyc. 
529  note  65;  Of  Purchaser  at  Judicial  Sale,  see  Judicial  Sales,  24  Cyc.  64;  Of 
Purchaser  at  Partition  Sale,  see  Partition,  30  Cyc.  311;  Of  Purchaser  at  Sale  of 
Decedent's  Estate,  see  Executors  and  Administrators,  18  Cyc.  831;  Of  Pur- 
chaser at  Sale  Under  Power,  see  Mortgages,  27  Cyc.  1490;  Of  Purchaser  of  Property 
Mortgaged  or  of  Equity  of  Redemption  to  Rents,-  see  Mortgages,  27  Cyc.  1339 ; 
Of  Receiver  of  Insolvent  Corporation  to  Hold  Lease  of  Corporation  and  Pay  Rent, 
see  Corporations,  10  Cyc.  1313;  Of  Surviving  Children  or  Heirs  to  Rent  of  Home- 
stead, see  Homesteads,  21  Cyc.  573;  Of  Tenant  by  Curtesy,  see  Curtesy,  12  Cyc. 
1014;  Of  Widow,  see  Executors  and  Administrators,  18  Cyc.  377;  Of  Widow 
to  Proportionate  Share  of  From  Husband's  Estate  Prior  to  Assignment  of  Dower, 
see  Dower,  14  Cyc.  971;  To  Have  Property  Rented  Instead  of  Sold  by  Order  of 
Court,  see  Judicial  Sales,  24  Cyc.  8:  To  Possession  of  by  Assignee  For  Benefit 
of  Creditors,  see  Assignments  For  Benefit  of  Creditors,  4  Cyc.  234  note  92; 
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To  Rents  and  Profits  of  Attached  Property,  see  Attachment,  4  Cyc.  573  note 
46,  658  note  45;  To  Rents  and  Profits  of  Mortgaged  Property  on  Assignment  of 
Mortgage  or  Debt,  see  Mortgages,  27  Cyc.  1298;  To  Rents  of  Wife's  Realty,  see 
Husband  and  Wife,  21  Cyc.  1390;  To  Set  Off  Rents  Against  Claim  For  Compensa- 
tion For  Improvements,  see  Improvements,  22  Cyc.  28;  To  Trial  by  Jury  in  Dis- 
tress Proceedings  For  Rent,  see  Juries,  24  Cyc.  137.  Rights  and  Liabilities  — 
Of  Life-Tenant  as  to,  see  Estates,  16  Cyc.  622;  Of  Parties  to  Mortgagee,  see 
Mortgages,  27  Cyc.  1249;  On  Foreclosure  Sale,  see  Mortgages,  27  Cyc.  1730. 
Sale  of  Rents  and  Profits  Under  Execution,  see  Executions,  17  Cyc.  1237. 
Securing  Portion  of  Rent  to  Widow  in  Lieu  of  Dower,  see  Dower,  14  Cyc.  1004. 
Sharing  Profits  in  Lieu  of  as  Constituting  Partnership,  see  Partnership,  30  Cyc. 
387.  Under  Lease  of  Railroad,  see  Railroads,  33  Cyc.  398.  Under  Mining 
Lease,  see  Mines  and  Minerals,  27  Cyc.  710.  Under  Oil,  Gas,  and  Salt  Leases, 
see  Mines  and  Minerals,  27  Cyc.  741.  Verbal  Reservation  of,  see  Frauds, 
Statute  of,  20  Cyc.  213  note  91.  Water  Rent,  see  Waters.  Wife's  Separate 
Estate  in  Rents  of  Separate  Property,  see  Husband  and  Wife,  21  Cyc.  1646, 
1657.) 

Rental,    a  sum  total  of  rents.^^    (See  Rent,  ante,  p.  1333.) 

Rental  agent.  One  who  rents  premises  and  collects  rents  thereon.^'  (See 
Rent,  ante,  p.  1333.) 

Rental  value.  As  apphed  to  real  estate,  the  value  of  the  use  of  the  land 
for  any  purpose  for  which  it  is  adapted  in  the  hands  of  a  prudent  and  discreet 
occupant  upon  a  judicious  system  of  husbandry. As  applied  to  personal  prop- 
erty, the  value  of  the  use  of  the  same.*^ 

Rent  charge.    See  Ground-Rents,  20  Cyc.  1370  note  1. 

Rented,  a  term  which  refers  as  well  to  the  act  of  a  lessee  as  to  that  of  the 
lessor. A  term  which  naturally  means  that  the  tenant  has  the  exclusive  posses- 
sion for  the  time.^^    (See  Rent,  ante,  p.  1333.) 

Rents  and  profits.  As  apphed  to  real  estate,  the  sum  annually  yielded 
by  the  same.^^    (See  Profit,  32  Cyc.  585;  Rent,  ante,  p.  1333.) 

Rent  SECK.    See  Ground-Rents,  20  Cyc.  1370  note  1. 

Rent  service.    See  Ground-Rents,  20  Cyc.  1370  note  1, 


46.  Webster  Diet,  iquoted  in  Fremont,  etc., 
R.  Co.  V.  Bates,  40  Nebr.  381,  393,  58  N.  W. 
959]. 

Distinguished  from  "  royalties "  see  West- 
ern Union  Tel.  Co.  v.  American  Bell  Tel.  Co., 
125  Fed.  342,  348,  60  C.  C.  A.  220. 

The  term  is  properly  applied  to  tlie  charge 
imposed  by  a  city  on  a  telegraph  company 
for  the  privilege  of  using  the  streets,  alleys, 
and  public  places  of  the  city,  graduated  by 
the  amount  of  such  use  St.  Louis  v.  West- 
ern Union  Tel.  Co.,  148  U.  S.  92,  97,  13  S.  Ct. 
485,  37  L.  ed.  380. 

47.  St.  Paul  v.  Clark,  84  Minn.  138,  140, 
86  N.  W.  893. 

In  the  absence  of  definite  proof  it  cannot 
be  said  that  such  agent  is  in  all  respects, 
so  far  as  the  control  of  the  property  is  con- 
cerned, the  representative  of  the  owner.  '  St. 
Paul  V.  Clark,  84  Minn.  138,  140,  86  N".  W. 
893. 

48.  Nelson  v.  Minneapolis,  etc.,  R.  Co.,  41 
Minn.  131,  132,  42  N.  W.  788. 

It  means  substantially  the  same  thing  as 
"value  of  the  use"  of  the  promises.  Alex- 
ander V.  Bishop,  59  Iowa  572,  578,  13  N.  W. 
714;  Nelson  v.  Minneapolis,  etc.,  R.  Co.,  41 
Minn.  131,  132,  42  N.  W.  788. 

As  applied  to  land  covered  with  a  growing 
crop  the  term  means  not  what  the  lands  may 
be  rented  for  in  the  vicinity  for  ordinary 


purposes,  but  the  value  of  the  use  of  the 
lands  for  the  purposes  of  maturing  and  har- 
vesting the  crops.    Blunck  v.  Chicago,  etc.,  R. 
.Co.,  (Iowa  1908)  115  N.  W.  1013,  1017. 

49.  Maryland  Ice  Co.  v.  Arctic  Ice  Mach. 
Mfg.  Co.,  79  Md.  103,  106,  29  Atl.  69;  Wood 
V.  State,  66  Md.  61,  67,  5  Atl.  476. 

If  the  cost  of  working  a  machine  remains 
the  same,  its  rental  value  must  necessarily 
vary  from  time  to  time,  as  it  is  more  or  less 
available  for  existing  needs.  Maryland  Ice 
Co.  V.  Arctic  Ice  Mach.  Mfg.  Co.,  79  Md.  103, 
106,  29  Atl.  69. 

50.  Grav  v.  La  Fayette  Countv,  65  Wis. 
567,  569,  27  N.  W.  311. 

"  Rented  or  leased "  may  bo  used  in  two 
senses.  It  may  moan  that  one  has  rented 
from  another,  or  it  may  inoan  that  he  has 
rented  to  another.  Zinl^  r.  C^raiit,  25  Ohio 
St.  352,  354;  Grav  r.  La  L^i voile  County,  65 
Wis.  567,  569,  27'  N.  W.  31  i. 

51.  Noyos  r.  Stiliman,  24  Conn.  15,  24. 

"  Rented  for  a  pasture "  seems  a  rather 
equivocal  phrase,  whicli  may  be  open  for 
explanation.  Novos  r.  Stiliman,  24  Conn. 
15,  24. 

52.  Matter  of  Veddor,  15  N.  Y.  Suppl.  798. 
805,  2  Connolv  Surr.  548.    See  also  Dolanov 

Van  Auleii,'  84  N.  Y.  16,  23. 
The  "  rents  and  profits  "  of  an  estate,  the 
"  income,"  or  the  "  net  income "  of  it,  are 
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Renunciation.  In  general  the  giving  up  of  a  right.^^  As  applied  to  the 
executor  of  a  will,  an  act  whereby  a  person,  named  in  a  will  as  executor,  declines 
to  take  on  himself  the  burden  of  that  office.^"^  (Renunciation:  In  General,  see 
Abandonment,  1  Cyc.  3,  and  Cross-References  under  Rescission.  As  Affecting 
Patents,  see  Patents,  30  Cyc.  869.  By  Assignee  For  Benefit  of  Creditors,  see 
Assignments  For  Benefit  of  Creditors,  4  Cyc.  210  note  11.  Of  Agency,  see 
Principal  and  Agent,  31  Cyc.  1306.  Of  Allegiance,  see  International  Law, 
22  Cyc.  1749  note  78.  Of  Community  —  By  Heir,  see  Husband  and  Wife,  21 
Cyc.  1712;  By  Surviving  Spouse,  see  Husband  and  Wife,  21  Cyc.  1706,  1710 
note  66.  Of  Contract  or  Lease  of  Railroad  by  Receiver,  see  Railroads,  33 
Cyc.  396,  420.  Of  Devise  or  Legacy,  see  Wills.  Of  Dower  by  Infant,  see 
Infants,  22  Cyc.  553  note  50.  Of  Guardian's  Contract  Respecting  Ward's  Land, 
see  Guardian  and  Ward,  21  Cyc.  110.  Of  Inheritance  —  By  Heir,  see  Descent 
and  Distribution,  r4  Cyc.  94,  187,  188;  By  Wife,  see  Descent  and  Distribu- 
tion, 14  Cyc.  82.  Of  Office  as  Affecting  Right  to  Execute  Power,  see  Powers,  31 
Cyc.  1110.  Of  Right  to  Administer  Decedent's  Estate,  see  Executors  and 
Administrators,  18  Cyc.  80.  Of  Title  in  Ejectment,  see  Ejectment,  15  Cyc. 
102.  Of  Title  or  Right  as  Ground  of  Estoppel,  see  Estoppel,  16  Cyc.  757.  Of 
Wife's  Privilege  or  Mortgage  on  Flusband's  Property  Where  Community  Rights 
Exist,  see  Husband  and  Wife,  21  Cyc.  1662  note  28.  On  Dissolution  of  Com- 
munity, see  Husband  and  Wife,  21  Cyc.  1700.    See  also  Renounce,  ante^  p.  1333.) 

Reopening.    See  Rehearing,  ante^  p.  1033. 

Reorganization,  a  term  applied  to  the  formation  of  a  new  corporation 
by  the  creditors  and  shareholders  of  a  corporation  which  is  in  financial  difficul- 
ties, for  the  purpose  of  purchasing  the  company's  works  and  other  property, 
after  the  foreclosure  of  a  mortgage  or  judicial  sale.^^  (Reorganization:  Of  Agri- 
cultural Society,  see  Agriculture,  2  Cyc.  76.  Of  Bank,  see  Banks  and  Banking, 
5  Cyc.  573.  Of  Corporation,  see  Corporations,  10  Cyc.  28 L  Of  County,  see 
Counties,  11  Cyc.  363.  Of  Insurance  Company,  see  Insurance,  22  Cyc.  1403, 
1419.  Of  Municipality,  see  Municipal  Corporations,  28  Cyc.  237.  Of  Mutual 
Benefit  Insurance  Company,  see  Mutual  Benefit  Insurance,  29  Cyc.  22.  Of 
Railroad  Company  —  In  General,  see  Railroads,  33  Cyc.  63 ;  By  Purchaser 
at  Sale  Under  Foreclosure  of  Lien  or  Mortgage,  see  Railroads,  33  Cyc.  604.  Of 
School-District,  see  Schools  and  School-Districts.  Of  State,  see  States.  Of 
Street  Railroad,  see  Street  Railroads.  Of  Telegraph  or  Telephone  Company, 
see  Telegraphs  and  Telephones.  Of  Town,  see  To^vns.  Of  Turnpike  or 
Toll-Road  Company,  see  Toll-Roads.) 

Repair.  As  a  noun,  a  restoration  to  a  sound  state  of  what  had  gone  into 
partial  decay  or  dilapidation,  or  bettering  what  had  been  destroyed  in  part;^^ 
restoration  to  a  sound,  good,  or  complete  state  after  decay,  injury,  dilapidation, 
or  partial  destruction;"  restoration  to  a  sound  or  good  state  after  decay,  waste. 


all  equivalent  expressions.  Andrews  t.  Boyd, 
5  Me.  199,  203.  See  also  Pelham  f.  Middle- 
borough,  4  Gray  (Mass.)  57,  59. 

Where  there  is  occupation  of  a  farm  or 
land  used  only  for  agricultural  purposes,  the 
term  includes  the  proceeds  of  the  crops  and 
other  products  sold  or  raised  thereon,  de- 
ducting the  expense  of  cultivation.  But  the 
proprietor  of  city  lots  with  improvements 
upon  them,  can  only  derive  therefrom,  as 
owner,  a  fair  occupation  rent  for  the  pur- 
poses for  which  the  ■  premises  are  adapted. 
This  constitutes  the  "  rents  and  profits "  in 
the  legal  sense  of  the  term,  of  such  propertv. 
Worthington  v.  Hess,  70  Md.  172,  185,  16 
Atl.  534,  17  Atl.  1026;  McLaughlin  Bar- 
num,  31  Md.  425. 

53.  Codding  r.  Newman,  3  Thomps.  &  C. 
(N.  Y.)  3G4,  365. 


A  renunciation  does  not  create  a  breach 
of  contract. —  There  must  be  an  adoption  of 
the  renunciation.  Wells  v.  Hartford  Manilla 
Co.,  76  Conn.  27,  35,  55  Atl.  599. 

To  constitute  a  renunciation  of  a  trust, 
there  must  be  an  express  rejection  or  a  tacit 
refusal  to  act;  for  there  can  be  no  renuncia- 
tion where  the  trustee  is  ignorant  of  the 
existence  of  the  paper  creating  the  trust. 
Read  v.  Robinson,  6  Watts  &  S.  (Pa.)  329, 
333. 

54.  In  re  Maxwell,  3  N.  J.  Eq.  611,  614. 

55.  Morawetz  Corp.  [quoted  in  Symmes  v. 
Union  Trust  Co.,  60  Fed.  830,  870].  See 
Corporations,  10  Cyc.  281. 

56.  Cornell  v.  Vanartsdalen,  4  Pa.  St.  364, 
370;  State  v.  White,  16  R.  I.  591,  594,  18 
Atl.  179,  1038. 

57.  Goodyear  Shoe  Mach.  Co.  v.  Jackson. 
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injury,  or  partial  destruction;  supply  of  loss;  reparation;  supply  of  loss;  restora- 
tion after  dilapidation.^-^    As  a  verb,  to  mend,  to  restore  to  a  sound  state  what  has 


112  Fed.  14G,  150,  50  C.  C.  A.  159,  55  L.  R.  A. 
t)92. 

58.  Webster  Diet,  [quoted  in  Farralier  v. 
Keokuk,  111  Iowa  3'LO,  313,  82  N.  W.  773]. 
See  also  Seaboard  Nat.  Bank  v.  Woesten,  147 
Mo.  467,  485,  48  S.  W.  939,  4«  L.  R.  A.  279; 
Blount  V.  Janesville,  3il  Wis.  648,  654. 

59.  Walker  Diet,  [quoted  in  People  V. 
BrookhTi,  21  Barb.  (N.  Y.)  484,  488;  State 
r.  Gibson  County,  80  Ind.  478,  480,  41  Am. 
Rep.  821]. 

The  word  contemplates  an  existing 
structure  which  has  become  imperfect  by  rea- 
son of  the  action  of  the  elements  or  other- 
wise. Gagnon  v.  U.  S.,  193  U.  S.  451,  457, 
24  S.  Ct.  510,  48  L.  ed.  745,  See  also  Wattles 
V.  South  Omaha  Ice,  etc.,  R.  Co.,  50  Nebr. 
251,  259,  69  N.  W.  785,  61  Am.  St.  Rep.  554, 
36  L.  R.  A.  424. 

The  demolition  of  a  structure  and  its  re- 
placement by  one  of  a  different  character 
cannot  be  considered  as  a  repair  of  that 
structure.  Matter  of  Repaying  Fulton  St., 
29  How.  Pr.  (N.  Y.)  429,  431. 

Power  of  an  executor  in  the  preservation 
of  his  decedent's  estate,  to  expend  money 
for  the  repair  of  buildings  belonging  to  the 
estate,  extends  to  the  erection  of  new  build- 
ings, in  cases  where  the  building  has  been 
destroyed  by  fire  or  damaged  so  as  to  be  no 
longer  available.  In  re  Freud,  131  Cal.  667, 
671,  63  Pac.  1080,  82  Am.  St.  Rep.  407. 

Right  of  a  grantee  of  a  right  of  way  to 
keep  the  road  in  repair  is  not  limited  to 
making  good  the  defects  in  the  original  soil 
by  subsidence  or  washing  away;  it  must  in- 
clude the  right  of  making  the  road  such  that 
it  can  be  used  for  the  purpose  for  Avhich  it 
was  granted.  U.  S.  Pipe  Line  Co.  v.  Dela- 
ware, etc.  R.  Co.,  62  N.  J.  L.  254,  278,  41 
Atl.  759,  42  L.  R.  A.  572;  Missouri,  etc.,  R. 
Co.  V.  Bryan,  (Tex.  Civ.  App.  1908)  107 
S.  W.  572,  576;  Newcomen  v.  Coulson,  5 
Ch.  D.  133,  143,  46  L.  J.  Ch.  459,  36  L.  T. 
Rep.  N.  S.  385,  25  Wkly.  Rep.  469. 

A  statute  requiring  a  railroad  company 
to  keep  its  right  of  way  fences  in  repair  in- 
, eludes  the  duty  to  keep  gates  constituting  a 
part  of  such  fences  securely  closed.  West  v. 
Missouri  Pac.  R.  Co.,  26  Mo.  App.  344,  348. 

Includes:  New  roofing,  new  plumbing,  and 
whatever  is  reasonably  necessary  to  keep  up 
the  house  (Stevens  v.  Milnor,  24  N.  J.  Eq. 
358,  373)  ;  replacing  a  gate  if  removed,  as 
used  in  a  covenant  of  a  lease  to  make  all 
necessary  repairs  (Beach  v.  Grain,  2  N.  Y. 
86,  93,  49  Am.  Dec.  369 )  ;  the  substitution 
of  new  curb-stones  and  gutters  in  streets 
for  old  ones  (People  v.  Brooklyn,  21  Barb. 
^  (N.  Y.)  484,  488];  the  remov'al  of  an  ob- 
struction in  a  street,  under  a  city  ordinance 
requiring  a  railroad  company  to  keep  a  street 
in  good  and  sufficient  repair  (Pittsburg,  etc., 
Pass.  R.  Co.  i\  Pittsburg,  80  Pa.  St.  72.  70. 
See  also  Arthur  v.  Charleston,  51  W.  Va. 
132,  134,  41  S.  E.  171;  Gibson  v.  Huntington, 
38  W.  Va.  177,  179,  18  S.  E.  447,  45  Am. 
St.  Rep.  853,  22  L.  R.  A.  561  )  :  labor  and 
materials  furnished  in  enlarging  or  extend- 


ing the  promenade  of  a  steamer,  taking  off 
and  replacing  the  hurricane  deck  and  sheath- 
ing her  inside,  under  a  statute  giving  a  ma- 
terialman a  lien  for  materials,  etc.,  fur- 
nished in  the  repair  of  a  vessel  (Donnell  v. 
The  Starlight,  103  Mass.  227,  232). 

Does  not  include:  The  raising  of  an  old 
roadbed  to  a  higher  level  to  prevent  its  being 
flooded  by  a  river  (Goodspeed's  Appeal,  75 
Conn.  271,  275,  53  Atl.  728);  building  a 
new  bridge  where  the  statute  directed  that 
highways  should  be  kept  in  repair  and 
amended  (State  v.  White,  16  R.  I.  5'91,  594, 
18  Atl.  179,  1038);  the  construction  of  a 
new  highway  (Todd  v.  Rowley,  90  Mass.  51, 
58 )  ;  the  construction  of  a  new  ditch,  where 
the  statute  authorized  the  levy  of  assessments 
for  keeping  public  ditches  in  repair  (Romack 
v.  Hobbs,  (Ind.  1892)  32  N.  E.  307);  fur- 
nishing materials  and  labor  in  placing  a 
lightning  rod  on  a  house,  under  a  mechanic's 
lien  law  (Drew  r.  Mason,  81  111.  498,  499, 
25  Am.  Rep.  288)  ;  the  enlarging  or  elevating 
of  a  building  by  ^raising  it  from  one  to  two 
stories  or  extending  its  sides  (Douglass  v. 
Com.,  2  Rawle  (Pa.)  262,  264);  the  putting 
in  of  certain  fixed  machinery  in  a  building 
(Rose  V.  Persse,  etc.,  Paper  Works,  29  Conn. 
256,  268)  ;  the  substitution  of  one  system 
of  heating  for  another  or  a  new  heater  unless 
the  old  one  was  worn  out  (Gulliver  v.  Fow- 
ler, 64  Conn.  556,  56'6,  30  Atl.  852);  the 
erection  or  maintenance  of  a  guard  rail,  loose 
slat  door,  hurdle,  or  other  device  (Reading 
v.  Reiner,  167  Pa.  St.  41,  42,  31  Atl.  357); 
the  practical  rebuilding  of  a  courthouse,  or 
the  construction  of  lasting  and  permanent 
improvements,  such  as  extensive  additions 
and  enlargements,  where  the  court  has  in- 
herent power  to  order  repairs  to  the  court- 
room, the  repairs  contemplated  being  those 
of  necessity  (White  County  v.  Gevin,  136 
Ind.  562,  581,  36  N.  E.  237,  22  L.  R.  A. 
402)  ;  the  enlargement  of  a  public  ditcli 
(Weaver  v.  Templin,  113  Ind.  298,  303,  14 
N.  E.  600)  ;  fencing  uninclosed  land,  under 
a  covenant  by  a  tenant  to  keep  the  leased 
premises  in  repair  (Hazlewood  r.  Penny- 
backer,  (Tex.  Civ.  App.  1899)  50  S.  W.  199, 
202)  ;  labor  performed  in  tlie  removal  of  a 
building  from  one  place  to  another  (Trask 
V.  Searle,  121  Mass.  229.  230)  ;  riglit  to  re- 
pave  streets  where  the  city  charter  gave 
right  to  repair  (Hurley  Trenton,  66 
N.  J.  L.  538.  539.  49  Atl.  518):  repaying 
with  new  and  difVorent  materials  selected  by 
the  city,  where  a  city  ordinance  required  a 
street  railway  to  kee]i  and  maintain  a  por- 
tion of  the  stre(>t  inside  its  rails  and  for  two 
feet  outside  of  ilieni  in  good  and  sufficient 
re]miv  (Dean  r.  Paterson.  67  N.  J.  L.  199, 
200.  50  Atl.  620.  See  also  Williamsport  r. 
Williamsport  Pass.  R.  Co.,  203  Pa.  St.  1,  4, 
52  Atl.  51 )  ;  putting  in  of  sewer  connection 
(Torreson  r.  Walla  ^  11  N.  D.  481,  484,  92 
X.  W.  S;^-j )  ;  paving  a  street,  where  the  au- 
tlioriiy  of  I'ounty  commissioners  was  to  keep 
streets  in  repair  after  certain  work  had  been 
done  on  them  but  where  they  had  not  l>een 
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been  partially  destroyed,  to  make  good  an  existing  thing ;  to  restore  to  a  sound 
or  good  condition,  after  injury  or  partial  destruction;  to  restore  to  a  sound  or 
good  state  after  decay^  injury,  dilapidation,  or  partial  destruction;  to  replace 
or  remake;  to  restore  what  has  been  impaired  or  injured;  ^'^  to  restore  to  a  sound 
state;  to  mend  or  refit;  to  mend,  add  to,  or  make  over.^^  (Repair:  Abandon- 
ment of  Premises  For  Lack  of,  see  Landlokd  and  Tenant,  24  Cyc.  1156.  Agree- 
ment For  in  Lieu  of  Rent,  see  Landlord  and  Tenant,  24  Cyc.  1190.  Claim  For 
or  For  Damages  Arising  From  Landlord's  Failure  to  Make,  as  Set-Off  in  Action 
For  Rent,  see  Landlord  and  Tenant,  24  Cyc.  1206.  Contractor's  Bonds  For 
Bridges,  see  Bridges,  5  Cyc.  1083  note  53.  Damages  For  Breach  of  Covenant, 
see  Damages,  13  Cyc.  74.  Damages  to  Abutting  Land  From  Failure  to  Make, 
see  Streets  and  Highways.  Effect  in  Establishing  Highways  by  Prescription, 
see  Streets  and  Highways.  Entry  to  Make  as  Affecting  Liability  For  Rent, 
see  Landlord  and' Tenant,  24  Cyc.  1147.  Eviction  of  Tenant  by  Failure  to 
Make  or  by  Entry  of  Landlord  to  Make,  see  Landlord  and  Tenant,  24  Cyc.  1131, 
1132.  Evidence  of  —  Agreement  For,  to  Vary  Written  Lease,  see  Evidence,  17 
Cyc.  624;  Failure  of  Master  to  Make,  in  Action  by  Servant  For  Injuries,  see 
Master  and  Servant,  26  Cyc.  1432;  In  Action  For  Injuries,  see  Streets  and 
Highways;  Municipal  Corporations,  28  Cyc.  1492;  Negligence,  29  Cyc.  616; 
Railroads,  33  Cyc.  1286.  Failure  to  Make  —  In  General,  see  Landlord  and 
Tenant,  24  Cyc.  1115,  1127;  As  Contributory  Negligence,  see  Master  and  Serv- 


paved  (Santa  Cruz  Rock  Pavement  Co.  v. 
Jiroderick,  L13  Cal.  628,  G33,  4r>  Pac.  8(53); 
paving  streets  in  front  of  a  house,  under  a 
statute  giving  a  lien  for  labor  and  materials 
furnished  for  building,  altering,  repairing, 
or  ornamenting  any  house  or  other  building, 
or  ap])urtpnance  thereto  (Smith  v.  Ken- 
nedy, 89  111.  485,  487 )  ;  and  the  filling  in 
of  a  vacant  lot  (Alburo  v.  Villanueva,  7 
Philippine  277,  279). 

60.  Mayer  v.  Morehead,  106  Ga.  434,  436, 
^32  S.  E.  349. 

"    61.  Weaver  v.  Templin,  113  Ind.  298,  303, 
14  N.  E.  600;  Pittsburg,  etc.,  Pass.  R.  Co. 
Pittsburg,  80  Pa.  St.  72,  76. 

62.  Webster  Diet,  [quoted  in  Covington  v. 
Bullock,  103  S.  W.  272,  276,  31  Ky.  L.  Rep. 
688;  Levi  i:  Coyne,  57  S.  W.  790,  791, 
22  Kv.  L.  Rep.  493;  Attv.-Gen.  v.  Montcalm 
County,  141  Mich.  590,  597,  104  N.  W.  792; 
Barber  Asphalt  Paving  Co.  v.  Hezel,  155  Mo. 
391,  399,  56  S.  W.  449,  48  L.  R.  A.  285; 
Verdin  v.  St.  Louis,  131  Mo.  26,  87,  123, 
33  S.  W.  480,  36  S.  W.  52;  State  r.  White, 
16  R.  I.  591,  594,  18  Atl.  179,  1038;  Mar- 
tinez r.  Thompson,  80.  Tex.  568,  571,  16 
S.  W.  334;  Gulf,  etc.,  R.  Co.  v.  Galveston, 
69  Tex.  660,  663,  7  S.  W.  520;  Missouri, 
etc.,  R.  Co.  ?;.  Bryan,  (Tex.  Civ.  App.  1908) 
107  S.  W.  572,  576]. 

63.  Callender  v.  Marsh,  1  Pick.  (Mass.) 
418,  429. 

64.  Cornell  v.  Vanartsdalen,  4  Pa.  St.  364, 
370;  State  r.  White,  16  R.  1.  591,  594,  18 
Atl.  179,  1038. 

65.  Standard  Diet,  [quoted  in  Farraher  V. 
Keokuk,  111  Iowa  310,  313,  82  N.  W.  773]. 

Meaning  practically  the  same  thing  as 
"maintain"  see  Verdin  v.  St.  Louis,  131  Mo. 
26,  87,  123,  33  S.  W.  480,  36  S.  W.  52; 
Missouri,  etc.,  R.  Co.  i\  Bryan,  (Tex.  Civ. 
App.  1908)  107  S.  W.  572,  576.  See  also 
Barber  Asphalt  Paving  Co.  r.  Hezel,  155  Mo. 
391.  399,  56  S.  W.  449,  48  L.  R.  A.  285. 

Meaning  "  rebuild "  in  leases  of  property 


see  Landlord  and  Tenant,  24  Cyc.  1089  et 
seq.;  in  references  to  bridges  see  Bridges,  5 
Cyc.  1085. 

Distinguished  from  "  build "  ( State  v. 
White,  16  R.  1.  591,  594,  18  Atl.  1/  9,  1038)  ; 
''reconstruct"  (Western  Paving,  etc.,  Co.  v. 
Citizens'  St.  R.  Co.,  128  Ind.  525,  534,  26 
N.  E.  88,  25  Am.  St.  Rep.  462,  10  L.  R.  A. 
770;  Farraher  v.  Keokuk,  111  Iowa  310,  313, 
82  N.  W.  773;  Covington  v.  Bullock,  103 
S.  W.  276,  277,  31  Ky.  L.  Rep.  688;  Levi 
V.  Coyne,  57  S.  W.  790,  791,  22  Ky.  L.  Rep. 
493;  Vincent  v.  Frelich,  50  La.  Ann.  378, 
382,  23  So.  373,  69  Am.  St.  Rep.  436;  State 
V.  Corrigan  Consol.  St.  R.  Co.,  85  Mo.  263, 
277,  55  Am.  Rep.  361;  Goodyear  Shoe  Mach. 
Co.  V.  Jackson,  112  Fed.  146,  150,  50  C.  C.  A. 
159,  55  L.  R.  A.  692;  St.  Louis  Car-Coupler 
Co.  V.  Shickle,  etc.,  Iron  Co.,  70  Fed.  783, 
785). 

A  contract  to  "  repair  and  renew "  so  far 

as  necessary,  the  gutter  of  a  building,  meant 
that  the  contractor  was  to  make  such  repairs 
and  renewals  that  the  existing  gutter  should 
do  all  that  it  was  capable  of  doing,  when  in 
good  condition  according  to  its  original  con- 
struction and  did  not  require  the  construction 
of  a  new  gutter.  Dwight  v.  Ludlow  Mfg.  Co., 
128  Mass.  280,  281. 

Power  to  alter,  amend,  and  repair  the 
streets  of  the  city  confers  the  power  to  change 
the  grade  of  a  street.  Waddell  v.  New  York, 
8  Barb.  (N.  Y.)  95,  97. 

Putting  an  oil  tank  in  perfectly  good  repair 
means  to  restore  to  its  former  condition,  not 
to  change  either  the  form  or  the  material. 
Ardesco  Oil  Co.  v.  Richardson,  63  Pa.  St. 
162,  166.  See  also  Gavan  v.  Norcross,  117 
Ga.  356,  361,  43  S.  E.  771;  Atty.-Gen.  v. 
Montcalm  County,  141  Mich.  590,  597,  104 
W.  792. 

Under  a  covenant  to  repair  a  tenant  is  not 
liable  for  the  extra  expense  of  laying  a  new 
floor  on  an  improved  plan.  Soward  r.  Leg- 
gatt,  7  C.  &  P.  613,  617,  32  E.  C.  L.  785. 
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ANT,  27  Cyc.  1251;  As  Ground  For  Forfeiture  of  Franchise,  see  Corporations, 
10  Cyc.  1283.  Forfeiture  of  Lease  by  Breach  of  Covenant,  see  Landlord  and 
Tenant,  24  Cyc.  1349  note  5.  Injuries  From  Defects  in  Highway  to  Person 
Whose  Duty  it  Was  to  Make,  see .  Streets  and  Highways.  Liabihty  —  For 
Defect  in  Street,  see  Municipal  Corporations,  28  Cyc.  1362;  For  Injury  Caused 
by  Repairing  Party- Wall,  see  Party-Walls,  30  Cyc.  790;  For  Injury  on  Bridge, 
see  Bridges,  5  Cyc.  1094;  Of  Abutting  Owner  For  Failure  to  Make,  see  Munici- 
pal Corporations,  28  Cyc.  1435;  Of  Owner  of  Vessel,  see  Shipping;  Of  Tenant 
For  Rent  on  Failure  of  Landlord  to  Make,  see  Landlord  and  Tenant,  24  Cyc. 
1159;  Of  Wife's  Separate  Estate  For,  see  Husband  and  Wife,  21  Cyc.  1444. 
Mandamus  as  Remedy  to  Compel,  see  Bridges,  5  Cyc.  1087;  Mandamus,  26  Cyc. 
296,  301.  Maritime  Lien  For,  see  Maritime  Liens,  26  Cyc.  761,  774.  Master's 
Duty  to  Make,  see  Master  and  Servant,  26  Cyc.  1127  note  26,  1136.  Mechanic's 
Lien  For,  see  Mechanics'  Liens,  27  Cyc.  34.  Of  Bailed  Property,  see  Bailments, 
5  Cyc.  176.  Of  Bridges,  see  Bridges,  5  Cyc.  1078,  1083.  Of  County  Building,  see 
Counties,  11  Cyc.  460.  Of  Dam,  see  Navigable  Waters,  29  Cyc.  321.  Of 
Drains,  see  Drains,  14  Cyc.  1054,  1060.  Of  Easement,  see  Easements,  14  Cyc. 
1209.  Of  Highway,  see  Streets  and  Highways.  Of  Insured  Vessel,  see  Marine 
Insurance,  26  Cyc.  676,  705.  Of  Joint  Property,  see  Joint  Tenancy,  23  Cyc. 
490.  Of  Leased  Premises,  see  Landlord  and  Tenant,  24  Cyc.  1081.  Of  Leased 
Railroad,  see  Railroads,  33  Cyc.  408.  Of  Life-Estate,  see  Estates,  16  Cyc.  629. 
Of  Mortgaged  Property,  see  Mortgages,  27  Cyc.  1264.  Of  Party-Wall,  see 
Party-Walls,  30  Cyc.  790.  Of  Patented  Article  as  Constituting  Infringement,  see 
Patents,  30  Cyc.  985.  Of  Pent  Roads,  see  Pent  Roads,  30  Cyc.  1379.  Of  Private 
Railroad  Crossing,  see  Railroads,  33  Cyc.  303.  Of  Private  Road,  see  Private 
Roads,  32  Cyc.  383.  Of  Property  Dedicated  Constituting  Acceptance,  see  Dedica- 
tion, 13  Cyc.  471  note  91.  Of  Railroad,  see  Railroads,  33  Cyc.  330.  Of  Railroad 
Fence  or  Cattle-Guard,  see  Railroads,  33  Cyc.  311.  Of  Street  —  In  General, 
see  Municipal  Corporations,  28  Cyc.  854;  Assessments  and  Special  Taxes  For, 
see  Municipal  Corporations,  28  Cyc.  1111;  Criminal  Responsibility  For  Failure 
to  Make,  see  Municipal  Corporations,  28  Cyc.  479;  Notice  of  Defect  in,  see 
Municipal  Corporations,  28  Cyc.  1384;  Recognition  of  Street  by  Making,  see 
Municipal  Corporations,  28  Cyc.  837.  Of  Street  Railroad,  see  Street  Rail- 
roads. Of  Turnpike,  see  Toll-Roads.  Of  Vessel  —  Admiralty  Jurisdiction,  see 
Admiralty,  1  Cyc.  833;  Right  of  Owner  to  Cost  of,  see  Collision,  7  Cyc.  392. 
Option  of  Insurer  to  Make,  see  Fire  Insurance,  19  Cyc.  888.  Payment  of  Rent 
by  Making,  see  Landlord  and  Tenant,  24  Cyc.  1190.  Performance  of  Work 
as  to  Under  Contract  For  Public  Improvements,  see  Municipal  Corporations, 
28  Cyc.  1056.  Power  of  Agents  to  Make,  see  Principal  and  Agent,  31  Cyc. 
1387  note  96.  Precautions  Against  Recurrence  of  Injury  as  Showing  Duty  to  Make, 
see  Negligence,  29  Cyc.  618.  Presumption  From  Making,  see  Bridges,  5  Cyc. 
1113  note  10.  Priority  Between  Lien  For  and  Mortgage,  see  Chattel  Mortgages, 
7  Cyc.  39;  Mechanics'  Liens,  27  Cyc.  254;  Railroads,  33  Cyc.  522.  Reimburse- 
ment For  Made  by  —  Defeated  Purchaser  at  Judicial  Sale,  see  Judicial  Sales,  24 
Cyc.  71 ;  Husband  on  Wife's  Separate  Estate,  see  Husband  and  Wife,  21  Cyc.  1426. 
Right  of  Mortgagor  to  Timber  For,  see  Mortgages,  27  Cyc.  1247.  Rights,  Duties, 
and  Liabilities  of — Cotenant,  see  Tenancy  in  Common  ;  Executor  or  Administrator, 
see  Executors  and  Administrators,  18  Cyc.  271 ;  Guardian,  see  Guardian  and 
Ward,  21  Cyc.  97;  Landlord  and  Tenant,  see  Landlord  and  Tenant,  24  Cyc.  1081 : 
Life-Tenant,  see  Estates,  16  Cyc.  629;  Receiver,  see  Receivers,  ante,  p.  281; 
Tenant  in  Dower,  see  Dower,  14  Cyc.  1015  note  54;  Trustee,  see  Trusts;  Vendor 
and  Vendee,  see  Vendor  and  Purchaser.  Servant  Making,  Application  of  Rule  With 
Regard  to  Place  of  Work,  Machinery,  and  Appliances,  see  Master  and  Servant, 
26  Cyc.  1148.  Stipulations  in  Contract  For  Public  Improvements  as  to,  see 
Municipal  Corporations,  28  Cyc.  1037.  Title  to  Article  Repaired  at  Expense  of 
Repairer,  see  Accession,  1  Cyc.  226.  Underwriter's  Liability  For,  see  JMarine 
Insurance,  26  Cyc.  669.    Untenantable  Condition  of  Premises  Pending  or  Failure 
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of  Landlord  to  Make  as  Affecting  Liability  For  Rent,  see  Landlord  and  Tenant, 
24  Cyc.  1156.  Use  of  Soil,  Timber,  Etc.,  Within  a  Highway  For,  see  Streets  and 
Highways.  Validity  of  Stipulation  as  to,  in  Insurance  Pohcy,  see  Fire  Insur- 
ance, 19  Cyc.  718.  Waiver  of  Right  to  Avoid  or  Forfeit  Insurance  Implied  From 
Election  to  Make,  see  Fire  Insurance,  19  Cyc.  889.  See  also  Improvements 
22  Cyc.  1.) 

Repair  track.  One  upon  which  cars  needing  repairs  are  put,  and  upon 
which  it  is  not  customary  for  the  shifting  engine  to  come  without  notice  to  the 
overhaulers  at  work  there.^^    (See  Repair,  ante,  p.  1336.) 

Reparation.    Compensation  for  injuries  or  wrongs  suffered.®^ 

REPAVE.  To  replace  an  old  pavement  by  a  new  one.^^  (See  Pave  30  Cyc 
1160;  Pavement,  30  Cyc.  1161.) 

Repay.    Return;  restore,  etc.^^    (See  Repayment.) 

Repayment.  The  act  of  repaying  or  paying  back.^^  (Repayment:  As  to 
Party  Making  Advances  on  Property  Holding  it  Until,  see  Joint  Adventures,  23 
Cyc.  458.  Of  Money  Loaned  by  Wife,  see  Fraudulent  Conveyances,  20  Cyc. 
528.    Waiver  of,  see  Marine  Insurance,  26  Cyc.  605  note  88.) 

Repeal.  As  a  noun,  the  abrogation  of  one  statute  by  another;  as  a  verb 
to  annul,  to  call  back,  to  abrogate,  by  the  same  power  that  made  or  enacted; 
to  revoke;  abrogate;  to  give  up,  dismiss;  to  call  back,  recall,  revoke,  retract.^^ 
(Repeal:  By  ImpHcation,  see  Constitutional  Law,  8  Cyc.  748;  Statutes.  By 
Subsequent  Statute,  see  Chattel  Mortgages,  6  Cyc.  1063  note  99;  Statutes. 
Effect  of  —  As  to  Civil  Damage  Law,  see  Intoxicating  Liquors,  23  Cyc.  310; 
As  to  Homestead  Exemption,  see  Homesteads,  24  Cyc.  463;  As  to  Intoxicating 
Liquors,  see  Intoxicating  Liquors,  23  Cyc.  212.  Obsolete  or  Repealed  Law° 
see  Internal  Revenue,  22  Cyc.  1606;  Judgments,  23  Cyc.  1071  note  6.  Of 
Corporate  Character  and  General  Corporation  Law,  see  Corporations,  10  Cyc. 
1272.  Of  Covenant  by  Statute,  see  Contracts,  9  Cyc.  575  note  80.  Of  Criminal 
Law,  see  Larceny,  25  Cyc.  54.  Of  Exemption  Law,  see  Juries,  24  Cyc.  207. 
Of  Existing  Laws,  by  Constitutional  Provision,  see  Intoxicating  Liquors,  23 


66.  Richmond,  etc.,  E.  Co,  v.  Xorment,  84 
Va.  1G7,  175,  4  S.  E.  211,  10  Am.  St.  Rep. 
827,  where  it  is  said  that  with  such  a  track 
overhaulers  can  do  their  work  without  being 
subjected  to  unnecessary  danger. 

67.  Arkansas,  etc.,  R.  Co.  v.  Harris,  62 
Ark.  452,  457,  36  S.  W.  186,  construing 
"  proper  reparation "  employed  in  a  statute 
requiring  the  posting  of  freight  schedules. 

68.  Ten  Eyck  y.  Albany,  65  Hun  (N.  Y.) 
194,  197,  20  N.  Y.  Suppl.  157,  199. 

The  removal  of  the  pavement  forty  feet 
in  width  through  the  center  of  a  street  two 
hundred  feet  wide,  and  the  paving  of  a  road- 
way twenty-five  feet  long  each  side  of  the 
street  instead,  constitute  a  repavement  of 
the  street,  under  Detroit  City  Charter  ( Local 
Acts  (1887),  p.  874,  §  35),  providing  that 
the  expense  of  paving  a  street  may  be  as- 
sessed on  adjoining  property,  but  that  the 
cost  of  repaving  shall  be  paid  by  the  city 
out  of  the  repaving  fund.  Dickinson  v.  De- 
troit, 111  Mich.  480,  481,  69  N.  W.  728. 

Replacing  of  the  flagging  and  the  curb  and 
gutter  stones  not  a  repavement  see  In  re 
Roberts,  25  Hun   (N.  Y.)   371,  375. 

Flagging  and  reflagging  of  sidewalks  and 
the  setting  of  curb  and  gutter  stones  not  a 
repavement  see  In  re  Fay,  12  Hun  (N.  Y.) 
490,  491. 

69.  Grant  v.  Dabney,  19  Kan.  388,  390,  27 
Am.  Rep.  125,  where  it  is  said  that  it  does 
not  necessarily  mean  to  pay  money. 


In  an  act  granting  aid  to  a  railroad  "re- 
pay "  purports  a  payment  to  the  state  of 
the  moneys  granted  by  the  state,  but  does 
not  of  itself  necessarily  imply  to  repay  the 
moneys  as  moneys  advanced  by  way  of  loan 
to  the  defendant.  People  v.  Central  Pac.  R. 
Co.,  76  Cal.  29,  33,  18  Pac.  90,  93. 

70.  Century  Diet. 

71,  Butte,  etc.,  Consol.  Min,  Co,  v.  Mon- 
tana Ore  Purchasing  Co.,  24  Mont.  125,  133, 
60  Pac,  1039, 

Applied  to  statutes,  it  is,  as  its  etymology 
imports,  that  the  statute  has  been  recalled 
or  revoked,  Oakland  Paving  Co.  v.  Hilton, 
69  Cal,  479,  485,  11  Pac.  3,  6;  Jessee  V.  De 
Shong,  (Tex.  Civ,  App,  1907)  105  S.  W. 
1011,  1014. 

Distinguished  from  "  amendment "  see 
State  V.  Hubbard,  148  Ala.  391,  394,  41  So, 
903,  905. 

Distinguished  from  "  suspension "  see 
Heinssen  v.  State,  14  Colo.  228,  234,  23  Pac. 
995,  997, 

A  repeal  by  implication  must  be  of  neces- 
sary implication.  Anderson  L.  Diet,  \_quoted 
in  'state  y,  Walbridge,  119  Mo,  383,  389,  24 
S,  W.  457,  41  Am,  St,  Rep,  663;  State  v. 
Wells,  210  Mo.  601,  109  S.  W.  763']. 

72,  State  v.  Patrick,  65  Mo.  App,  653,  661, 

73.  Century  Diet.  \^quoted  in  Wilson  'C.  Peo- 
ple, 36  Colo,  418,  85  Pac,  187,  189], 

It  usually  implies  a  recalling  of  the  act 
by    the    power    that    made    or    enacted  it. 


BEFEAL  —  REPLENISH 


[34  Cye.]  13^1 


Cyc.  90.  Of  Franchises  or  Charter,  see  Constitutional  Law,  8  Cyc.  814.  Of 
Law  Creating  District,  see  Levees,  25  Cyc.  198  note  77.  Of  Law  Giving  Right 
to  Change  Venue,  see  Constitutional  Law,  8  Cyc.  1032  note  31.  Of  Letters 
Patent,  see  Patents,  30  Cyc.  907.  Of  Lien  Law,  see  Mechanics'  Liens,  27  Cyc. 
23.  Of  Liquor  Law,  see  Intoxicating  Liquors,  23  Cyc.  93  note  45.  Of  Local 
Option,  see  Intoxicating  Liquors,  23  Cyc.  104.  Of  Municipal  Charter,  see 
Municipal  Corporations,  28  Cyc.  253.  Of  Municipal  Ordinance,  see  Municipal 
Corporations,  28  Cyc.  383.  Of  Statute,  see  Fraudulent  Conveyances,  20  Cyc. 
344;  Judgments,  23  Cyc.  842  note  34;  Licenses,  25  Cyc.  613;  Mandamus,  26 
Cyc.  425;  Mortgages,  27  Cyc.  1752  note  76;  Statutes.  Of  Validating  Act,  see 
Interest,  22  Cyc.  1522  note  39.  Reservation  of  Power  to,  see  Constitutional 
Law,  8  Cyc.  901  note  92;  Corporations,  10  Cyc.  1087.  Validity  of  Legislative,  see 
Corporations,  10  Cyc.  1273.) 

Repealing  act  or  ordinance,  a  total  abrogation  of  the  law  repealed.^* 
(See  Repeal,  ante,  p.  1340;  and,  generally.  Statutes.) 

Repealing  clause.  Such  an  express  enactment  as  necessarily  divests  all 
inchoate  rights  which  have  arisen  under  the  statute  which  it  destroys. '^•^  (See 
Repeal,  ante,  p.  1340;  Repealing  Act;  and,  generally.  Statutes.) 

Repeated.  A  term  applied  to  telegraph  messages,  and  held  to  mean  tele- 
graphed back  to  the  originating  office  for  comparison. '^^  (See,  generally,  Tele- 
graphs and  Telephones.) 

Repeating.    See  Elections,  15  Cyc.  453. 

REPELLITUR  a  SACRAMENTO  INFAMIS.  A  maxim  meaning  ''An  infamous 
person  should  not  be  allowed  to  take  an  oath."  '^^ 

Repertum  ad  universos  quod  publice  fit  per  majorem  partem,  a 

rule  of  the  Roman  law,  said  to  mean  where  no  special  provision  is  made  by  a  charter, 
the  whole  are  bound  by  the  decision  of  the  majority  of  the  corporators  present. 

Repetition.  In  the  civil  law  a  demand  or  action  for  the  restoration  of 
money  paid  under  mistake,  or  goods  delivered  by  mistake  or  on  an  unperformed 
condition.  In  Scotch  law,  the  act  of  reading  over  a  witness's  deposition,  in  order 
that  he  may  adhere  to  it  or  correct  it  at  his  choice.  The  same  as  Recolement 
(g.  in  the  French  law.'^^  (Repetition:  By  Others,  see  Libel  and  Slander, 
25  Cyc.  430.  Of  Averment,  see  Homicide,  21  Cyc.  865  note  35.  Of  Instruction, 
see  Criminal  Law,  12  Cyc.  661;  Trial.  Of  Objection  to  Evidence,  see  Criminal 
Law,  12  Cyc.  564;  Trial.  Of  Slander  or  Libel,  In  General,  see  Judgments,  23 
Cyc.  1187  note  41;  Libel  and  Slander,  25  Cyc.  370.  With  Authorship  Credited 
to  Others,  see  Homicide,  21  Cyc.  849  note  65;  Libel  and  Slander,  25  Cyc.  363.) 

Repleader.    See  Judgments,  23  Cyc.  780;  Pleading,  31  Cyc.  511. 

Replenish.    Literally,  to  fill  again,  to  fill  up.^o 


Century  Diet.  \^quoted  in  Wilson  v.  People, 
36  Colo.  418,  85  Pac.  187,  189]. 

74.  Ashton  v.  Rochester,  60  Hun  (N.  Y.) 
372,  376,  14  N.  Y.  Suppl.  855. 

75.  Duffus  V.  Howard  Furnace  Co.,  8  N.  Y. 
App.  Div.  567,  574,  40  N.  Y.  Suppl.  925 
[quoting  Butler  v.  Palmer,  1  Hill  (N.  Y.) 
334],  where  it  is  said:  "  These  rights  are  but 
an  incident  to  the  statute,  and  fall  with  it, 
unless  saved  by  express  words  in  the  repeal- 
ing clause." 

76.  Bennett  r.  Western  Union  Tel.  Co.,  2 
N.  Y.  Suppl.  365. 


77.  Morgan  Leg.  Max. 

78.  Sutter  v.  Dutch  Church,  3  Grant  (Pa.) 
336,  343  [quoting  In  re  St.  Mary's  Church, 
7  Serg.  &  R.  (Pa.)  517]. 

79.  Black  L.  Diet. 

80.  Bynum  v.  Miller,  89  N.  C.  393,  395, 
where  it  is  said :  "  Replenish  is  derived 
from  the  Latin  words,  re  '  again.'  -iii  l 
plemis  '  full.'  .  .  ,  Nothing  can  be  lillod  up 
tliat  is  already  full.  ...  To  replenish  a  thinsj: 
necessarily  implies  exhaustion,  reduction  or 
diminution  in  the  quantity  of  the  com- 
modity." 
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Edited  by  William  A .  Martin  * 

1.  RIGHT  OF  Action  and  defenses,  1352 

A.  In  General,  1352 

1.  Nature  and  Scope  of  Remedy,  1352 

a.  In  General,  1352 

b.  An  Action  at  Law  and  One  Ex  Delicto,  1354 

c.  As  a  Possessory  Action,  1354 

d.  As  a  Mixed  Action,  1355 

e.  Compared  With  and  Distinguished  From  Other  Remedies,  1355 

2.  Statutory  Provisions  and  Remedies,  1356 

a.  In  General,  1356 

b.  Retroactive  Operation,  1356 

c.  What  Statute  Controls,  1357 

(i)  In  General,  1357 
(ii)  General  and  Special  Statutes,  1357 
Be  Property  Subject  to  Replevin,  1357 

1.  In  General,  1357 

a.  Real  Property,  1357 

b.  Personal  Property,  1357 

(i)  In  General,  1357 

(ii)  Records,  W ritings,  and  Documents  in  General,  1358 
(ill)  Bills,  Notes,  Checks,  Etc.,  1358 
(iv)  Money  or  Scrip,  1359 
(v)    Undivided  Shares  in  Property,  1359 
(vi)  Commingled  Goods,  1359 

(vii)  Articles  Manufactured  From  Material  Taken,  1361 
(vm)  Property  on  Defendant's  Person,  1362 
(ix)  Property  Distrained  For  Rent,  1362 

(a)  Property  of  Tenant,  1362 

(b)  Property  of  Third  Person,  1363 
(x)  Cattle  Distrained  Damage  Feasant,  1363 

(xi)  Cattle  Impounded,  1364 

(a)  By  Owner  of  Land  Trespassed  on,  1364 

(b)  By  Officer,  1364 

2.  Property  Attached  to  or  Severed  From  Realty,  1365 

a.  In  General,  1365 

b.  Fixtures  in  General,  1365 

c.  Buildings,  1366 

d.  Trees  and  Timber,  1366 

e.  Growing  or  Standing  Crops,  1367 

f.  Harvested  Crops,  1367 

3.  Property  in  the  Custody  of  the  Law,  1367 

a.  In  General,  1367 

b.  Property  Seized  Under  Execution,  1368 

(i)  Right  of  Defendant  in  Execution  to  Bring  Replevin,  1368 

(a)  In  General,  1368 

(b)  Where  Judgment  on  Which  Execution  Issued  Is 

Void,  1369 

(c)  Where  Process  Is  Void  on  Its  Face,  1369 

,  *  Author  of  "Adverse  Possession,"  1  Cyc.  968;  "Appearances,"  3  Cyc.  500  ;  "Costs,"  11  Cyc.  1.  Editor  of 
"  Conspiracy,"  8  Cyc.  615  ;  "  Dedication,"  13  Cyc.  434 ;  and  "  Dismissal  and  Nonsuit,"  14  Cyc.  387. 
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(d)  Where  Judgment  W as  Rendered  After  Issuance  of 

Execution,  1369 

(e)  Where  Property  Seized  Is  Exempt,  1369 

(ii)  Right   of   Stranger   to   Execution    to   Maintain  Re- 
plevin, 1370 

(a)  In  Absence  of  Statutory  Authority,  1370 

(b)  Under  Statutory  Provisions,  1372 

(1)  Authorizing  Replevin,  1372 

(a)  In  General,  1372 

(b)  Necessity    For    Notice    of  Owner- 

ship, 1373 

(2)  Prohibiting  Replevin,  1373 

(c)  Property  Owned  in  Common  by  Execution  Debtor 

and  Stranger  to  Execution,  1374 
(ill)  Property  Sold  Under  Execution,  1374 

c.  Property  Seized  Under  Process  of  Attachment,  1375 

(i)  Right  of  Defendant  in  Attachment  to  Bring  Replevin,  1375 

(a)  In  General,  1375 

(b)  Where  Property  Seized  Is  Exempt,  1375 

(ii)  Right  of  Stranger  to  Attachment  to  Brhig  Replevin,  1376 

(a)  In  Absence  of  and  Under  Special  Statutory  Pro- 

visions, 1376 

(b)  Effect  on  Right  of  Making  Claim  in  Other  Pro- 

ceedings, 1378 

d.  Property  Seized  Under  Writ  of  Replevin,  1378 

(i)  When  in  Hands  of  Officer,  1378 

(a)  Right  of  Defendant  or  His  Privies  to  Replevy,  1378 

(b)  Right  of  Stranger  to  Writ  to  Replevy,  1379 

(ii)  Where  Property  Has  Been  Delivered  to  Plaintiff  in 
Replevin,  1379 

(ill)  Where  Property  Is  Retained   by   Defendant  in  Re- 
plevin, 1381 

(iv)  Where  Property  Has  Been  Sold  by  Plaintiff  in  Re- 
plevin, 1381 

(v)  Right  of  Plaintiff  to  Maintain  a  Second  Replevin,  1381 
(vi)  Right  of  Defendant  in  Replevin  to  Bring  Replevin  After 

Judgment  Against  Him,  1381 
(vii)  Replevin  by  Officer  Against  Another  Officer  Seizing 
Property  in  His  Custody,  1381 

e.  Property  Seized  For  Taxes,  1381 

(i)  Right  of  Person  Against  Whom  Tax  Has  Been  Assessed 
to  Bring  Replevin,  1381 

(a)  General  Rule  and  Its  Application,  1381 

(b)  Where  Tax  Warrant  Is  Void  on  Its  Face,  1383 

(c)  Where  There  Is  a  Want  of  Jurisdiction  to  Impose 

Tax,  1383 

(ii)  Right  of  Stranger  to  Tax  to  Maintain  Replevin,  1384 
(hi)  Effect  of  Sale  of  Property  on  Right  to  Maintain  Re- 
plevin, 1384 

(iv)  Effect  of  Failure  of  Officer  to  Sell  Property  Within  Time 
Fixed  by  Statute,  on  Right  to  Maintain  Replevin,  1384 

f.  Property  Seized  in  Satisfaction  of  Fines  1  iin)osed,  1384 

g.  Property  Seized  For  Forfeiture  Under  Revenue  Laws,  1385 

h.  Intoxicating  Liquors  Seized  as  Being  Kept  For  Sale  in  Viola- 

tion of  Law,  1385 

i.  Property  Taken  From  Possession  of  Alleged  Thief,  1385 
C.  Title  and  Right  to  Possession  of  Plaintiff,  1385 
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1.  In  General,  1385 

a.  Necessity  of,  1385 

b.  Right  to  Possession,  1386 

c.  Title  or  Ownership,  1388 

(i)  In  General,  1388 
(ii)  Absolute  Ownership,  1389 
(ill)  Special  Ownership,  1390 

d.  Prior  Possession,  1391 

(i)  Necessity,  1391 
(ii)  Sufficiency,  1391 

2.  Ti7/6  an(i  to  Possession  of  Particular  Classes  of  Persons,  139 

a.  Officer  Under  Process,  1392 

b.  Lienor,  1392 

c.  Guardian,  1392 

d.  Partners,  1393 

e.  Jom^  Tenants  and  Tenants  in  Common,  1393 

f.  Purchaser  at  Sale  Under  Process  or  Distress  Proceedings,  13 

g.  Assignee,  Consignee,  or  Bailee,  1395 

D.  Taking,  Detention,  or  Possession  by  Defendant,  1395 

1.  Wrongful  Taking,  1395 

2.  Wrongful  Detention,  1395 

a.  Sufficiency   of  Wrongful  Detention  Without  Wrongful  Ta 

ing,  1395 

b.  Necessity  of  Wrongful  Detention,  1396 

3.  Possession  of  Defendant,  1396 

a.  Necessity  For  Actual  or  Constructive  Possession,  1396 

(i)  General  Rule  and  Its  Applications,  1396 
(ii)  Exceptions  to  Rule,  1398 

b.  Sufficiency  of  Constructive  Possession,  1400  , 

c.  Officer  Who  Has  Sold  Property  Under  Execution,  1400 

d.  Officer  Who  Has  Levied  on  Property  But  Has  Not  Taken 

Possession,  1400 

e.  Execution  or  Attachment  Creditor,  1401 

f.  Person  in  Possession  For  Another,  1401 

g.  Estoppel  to  Deny  Possession,  1402 

h.  Effect  of  Voluntary  Surrender  of  Property  by  Plaintiff,  1402 

E.  Conditions  Precedent,  1402 

1.  In  General,  1402 

2.  Necessity  of  Demand,  1404 

a.  In  General,  1404 

b.  Property  Lawfully  Taken  by  or  in  Possession  of  Defendant,  1405 

c.  Property  Wrongfully   Taken  by  or  in  Possession  of  Defend- 

ant, 1406 

'd.  Property  Obtained  From  Person  Without  Authority  to  Trans- 
fer, 1407 

e.  Property  Wrongfully  Converted,  1407 

f.  Property  Taken  Under  Process,  1408 

(i)  In  General,  1408 
(ii)  Property  Sold  Under  Process,  1409 

g.  Claim  of  Title  and  Right  of  Possession  by  Defendant,  1409 

h.  Where  Demand  Would  Have  Been  Unavailing,  1410 

i.  Waiver  of  Demand,  1411 

3.  Sufficiency  of  Demand  and  Refusal,  1411 

F.  Defenses,  1413 

1.  Invalidity  of  Plaintiff^ s  Title,  1413 

2.  Title  in  or  Lien  of  Defendant,  1414 

3.  Title  in  or  Lien  of  Third  Persons,  1415 
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4.  Set-Off  and  Counter-Claim.,  1416 

5.  Waiver  of  and  Estoppel  to  Set  Up  Defense,  1418 

6.  In  Actions  For  Property  Taken  on  Legal  Process,  1419 

7.  Miscellaneous,  1419 

G.  Persons  Who  May  Sue  or  Be  Sued,  1419 

1.  Persons  Entitled  to  Sue,  1419 

2.  Persons  Who  May  Be  Sued,  1420 

II.  Venue  and  Parties,  and  Limitations,  1421 

A.  Venue,  1421 

1.  In  General,  1421 

2.  Change  of  Venue,  1423 

B.  Tijne  to  Sue  and  Limitations,  1423 

C.  Parties,  1424 

1.  Plaintiffs,  1424 

2.  Defendants,  1425 

3.  Intervention,  1426 

4.  Substitution  of  Parties,  1427 

III.  Proceedings  for  taking  and  Redelivery  of  Property,  1428 

A.  Affidavit,  1428 

1.  Necessity  and  Purpose,  1428 

2.  Affidavit  by  Agent  or  Attorney,  1429 

3.  Requisites,  Sufficiency,  and  Validity,  1431 

a.  General,  1431 

b.  Incorporating  in  or  Annexing  Affidavit  to  Pleading,  1432 

c.  Averment  as  to  Title  and  Right  to  Possession,  1432 

d.  Averment  as  to  Taking  or  Detention,  1433 

(i)  In  General,  1433 
(ii)  Cause  of  Taking  or  Detention,  1434 

e.  Description  and  Value  of  Property,  1436 

(i)  Description,  1436 
(ii)  Value,  1436 

4.  Objections  and  Amendments,  1438 

a.  Objections  in  General,  1438 

b.  Time  ^0  Object,  Waiver,  and  Amendment,  1438 

B.  5ond  or  Undertaking,  1441 

1.  Purpose  and  Necessity,  1441 

a.  /n  General,  1441 

b.  J5ond!  or  Security  For  Costs,  1442 

2.  Requisites,  Sufficiency,  and  Validity,  1443 

a.  /n  General,  1443 

b.  Conditions,  1444 

c.  Obligors  and  Obligees,  1445 

d.  Amount  of  Penalty,  1447 

e.  Increase  of  Penalty  and  New  or  Additional  Bond,  1447 

f.  Justification,  1448 

g.  Acceptance  or  Approval,  1449 

3.  Defects  and  Objections,  1449 

a.  In  General,  1449 

b.  Curing  Defects  by  Amendment,  1450 

c.  Waiver  of  Defects  and  Objections,  1450 

C.  TFnY;  Order,  and  Summons,  1451 

1.  Issuance  of  Writ  or  Order,  1451 

a.  /n  General,  1451 

b.  A/ias  arid  Pluries  Writs,  1451 

2.  Requisites  and  Sufficiency  of  Writ  or  Order  in  General,  1452 
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3.  Description  and  Value  of  Property,  1453 

4.  Waiver  of  Objections  and  Amendment,  1453 

5.  Summons,  1454 

D.  Service  of  Writ  or  Summons,  1454 

1.  In  General,  1454 

2.  Who  May  Serve,  1455 

3.  Taking  Property  Under  Writ  or  Order,  1456 

a.  hi  General,  1456 

b.  Use  of  Force  in  Taking  Property,  1456 

4.  Failure  to  Take  Property,  1457 

E.  Appraisement,  1457 

F.  Custody  and  Care  of  Property,  1458 

1.  In  General,  1458 

2.  Nature  of  Possession,  1458 

G.  Proceedings  For  Redelivery,  1459 

1.  /n  General,  1459 

2.  Compliance  With  Requirements,  1460 

a.  /n  General,  1460 

b.  Sufficiency  of  Bond  or  Undertaking,  1461 

(i)  /n  General,  1461 
(ii)  Justification,  1461 
(ill)  Amendment,  1462 

c.  Affidavit,  1462 

H.  Claims  of  Third  Persons,  1462 
I.  i^e^wrn  o/  TFn^,  1462 

J.  Quashing  or  Vacating  Writ,  1463 

IV.  PLEADING  AND  EVIDENCE,  1464 

A.  Declaration,  Complaint,  or  Petition,  1464 

1.  In  General,  1464 

a.  Form  and  Requisites,  1464 

b.  Property  Claimed,  1465 

c.  Exhibits,  Bills  of  Particulars,  and  Copies  of  Instruments,  1465 
cl.  Surplusage,  1466 

e.  Verification,  1466 

f.  Venue,  1466 

g.  Curing  Defects  by  Reference  to  Affidavit,  1467 

h.  Waiver  of  Objections  and  Cure  by  Subsequent  Pleadings,  1467 

i.  Aider  by  Verdict  or  Judgment,  1467 
j.  Time  For  Serving  and  Filing,  1468 

2.  Title  and  Right  to  Possession  of  Plaintiff,  1468 

a.  Title,  1468 

b.  Right  to  Possession,  1469 

c.  Time  of  Ownership  and  Right  to  Possession,  1470 

3.  Description  and  Value  of  Property,  1471 

a.  In  General,  1471 

b.  Value,  1472 

4.  Taking  and  Detention  by  Defendant,  1473 

a.  In  General,  1473 

b.  Negativing  Taking  For  Tax,  Assessment,  or  Under  Process,  1474 

5.  Demand,  1474 

6.  Damages,  1475 

B.  P/ea  or  Ansit^er,  1476 

1.  In  General,  1476 

2.  Denial  of  Taking  or  Detention,  1478 

3.  Denial  of  Plaintiff's  Title,  1478 

4.  T'i^^e  m  Defendant  or  Third  Person,  1479 
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5.  Taking  or  Detention  Under  Process,  1480 

6.  Different  or  Inconsistent  Pleas,  1481 

7.  Affidavit  of  Defense,  1482 

C.  Avowry  or  Cognizance  and  Plea  Thereto,  1482" 

1.  Avowry  or  Cognizance,  1482 

a.  Justifying  Distress,  1482 

b.  Justifying  Taking  Under  Execution,  1484 

c.  Aider  by  Verdict  or  Judgment,  1484 

2.  Plea,  1485 

a.  Requisites  and  Sufficiency,  1485 

b.  Particular  Pleas,  1485 

D.  Subsequent  Pleadings,  1486 

1.  Replication  or  Reply,  1486 

a.  Necessity,  1486 

b.  Requisites  and  Sufficiency,  1487 

2.  Rejoinder,  1487 

E.  Demurrer,  1487 

1.  Grounds,  1487 

2.  Form  and  Requisites,  1488 

3.  Operation  and  Effect,  1488 

4.  Scope  of  Inquiry,  1488 

5.  Judgment,  1488 

F.  Amended  and  Supplemental  Pleadings,  1489 

1.  Amended  Pleadings,  1489 

a.  /n  General,  1489 

b.  Conditions  on  Granting  Leave  to  Amend,  1490 

c.  Time  For  Amendment,  1490 

2.  Supplemental  Pleadings,  1490 

G.  Issues,  Proof,  and  Variance,  1491 

1.  Issues  and  Matters  to  Be  Proved,  1491 

a.  General,  1491 

b.  Demand,  1491 

c.  Ti^^e  and  i^zg^/i^  to  Possession,  1491 

d.  Location  and  Identity  of  Property,  1492 

e.  Taking  and  Detention,  1493 

f .  Fa^ite  o/  Property  and  Damages,  1494 

g.  Justification  by  Seizure  Under  Process,  1494 

2.  Evidence  Admissible  Under  Pleadings,  1495 

a.  Under  General  Issue  or  General  Denial,  1495 

(i)  In  General,  1495 
(ii)  Title  and  Right  to  Possession,  1495 
(ill)  Taking  and  Detention,  1496 

b.  Under  Other  Pleadings,  1497 

(i)  In  General,  1497 
(ii)  Title  and  Right  to  Possession,  1497 
(hi)  Taking,  Detention,  and  Demand,  1498 
(iv)  Value  of  Property  and  Damages,  1498 

(v)  Existence  of  Fraud,  1499 

3.  Variance,  1500 

H.  Presumptions  and  Burden  of  Proof,  1500 

1.  In  General,  1500 

2.  Title  and  Right  to  Possession,  1501 

3.  Identity  of  Property,  1503 

4.  Taking  and  Detention,  1503 

5.  Value  of  Property  and  Damages,  1503 

6.  Fraud,  1503 

I.  Admissibility  of  Evidence,  1504 
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1.  In  General,  1504 

2.  Yalue  of  Property  and  Damages,  1504 

a.  In  General,  1504 

b.  Time  of  Valuation,  1505 

3.  Taking  and  Detention  of  Property,  1506 

4.  T^iYZe  an(i  i^ig^/i^  to  Possession  in  General,  1506 

5.  Fraud,  1507 

J.  Weight  and  Sufficiency  of  Evidence,  1507 

1.  In  General,  1507 

2.  Title  and  Right  to  Possession,  1507 

3.  Taking  and  Detention  of  Property,  1508 

4.  Sufficiency  to  Support  Verdict  or  Finding,  1509 

V.  TRIAL,  JUDGMENT,  ENFORCEMENT  OF  JUDGMENT,  AND  REVIEW,  1509 

A.  Dismissal  or  Nonsuit  in  General,  1509 

1.  Voluntary,  1509 

a.  Where  Plaintiff  Obtains  Possession  of  Property,  1509 

(i)  In  General,  1509 

(ii)  Return  of  Property  or  Judgment  For  Its  Value,  1510 

b.  Where  Property  Is  Not  Taken  Under  Writ  or  Is  Returned  to 

Defendant,  1511 

2.  Involuntary,  1511 

a.  Grounds,  1511 

(i)  Want  of  Prosecution,  1511 
(ii)  Failure  to  Give  Bond  or  Defective  Bond,  1512 
(ill)  Failure  or  Insufficiency  of  Evidence,  1512 
(iv)  Miscellaneous,  1513 

b.  Proceedings  to  Dismiss,  1513 

c.  Character  of  Judgment  Rendered,  1514 

(i)  General  Rule,  1514 

(ii)  Where  Action  Dismissed  For  Want  of  Jurisdiction  of 

Sub]  ect-M  alter,  1515 
(ill)  As  Affected  by  Defendant's  Pleadings  or  Absence  of 

Pleadings,  1515 
(iv)  Miscellaneous,  1515 

d.  Operation  and  Effect  of  Judgment,  1516 

e.  Assessment  of  Value,  1516 

f.  Damages,  1516 

g.  Reinstatement,  1517 

B.  Scope  of  Inquiry  and  Powers  of  Court,  1517 

1.  General  Rules,  1517 

2.  Trial  of  Title  to  Real  Property,  1518 

C.  Alode  and  Conduct  of  Trial,  1518 

D.  Questions  For  Jury,  1518 

1.  In  General,  1518 

2.  Ownership,  Right  to  Possession,  and  Demand,  1518 

3.  Taking  and  Detention,  1519 

4.  Fraud,  1519 

5.  Value  and  Identity,  1519 

E.  Direction  of  Verdict,  1519 

F.  Instructions,  1520 

1.  General  Rules,  1520 

2.  Title  and  Right  to  Possession,  1521 

3.  Value  of  Property  and  Damvages,  1522 

G.  Verdict  and  Findings,  1523 

1.  In  General,  1523 

a.  Requisites  and  Sufficiency  in  General,  1523 
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b.  Responsiveness  to  Issues  in  General,  1523 

c.  General  Finding  For  Plaintiff  or  Defendant,  1525 

d.  Title  and  Right  to  Possession,  1526 

e.  Alternative  Verdict,  1528 

f.  Taking  or  Detention  by  Defendant,  1529 

g.  Partial  Recovery,  1529 

h.  Description  of  Property,  1530 

i.  Submission  of  Special  Interrogatories,  1530 
j.  Construction  and  Operation,  1530 

k.  Amendment  or  Correction,  1531 
1.  Waiver  or  Curing  Defective  Verdict,  1532 

2.  Value  of  Property,  1532 

a.  In  General,  1532 

b.  Necessity  of  Assessing  Value,  1533 

c.  Ti7ne  of  Valuation,  1534 

d.  Separate  Value  of  Each  Article,  1535 

(i)  In  General,  1535 
(ii)  Remedy  For  Failure  to  Find,  1536 

e.  Value  of  Special  Interest,  1536 

3.  Damages,  1537 
H.  Judgment,  1538 

1.  Form  and  Requisites,  1538 

a.  In  General,  1538 

b.  Description  of  Property, 1539 

c.  Parties,  1539 

d.  Conformity  to  Verdict,  Findings,  or  Pleadings,  1540 

e.  Amendment  and  Correction,  1542 

2.  By  Default,  1543 

3.  On  Offer,  1544 

4.  Partial  Recovery,  1544 

5.  Election  Between  Recovery  of  Property  and  Value,  1544 

6.  Return  of  Property,  1545 

a.  General  Rules,  1545 

b.  Property  Belonging  to  Third  Person,  1547 

7.  Alternative  Judgments,  1548 

8.  Operation  and  Effect,  1550 

9.  Satisfaction  and  Discharge,  1550 

a.  Return  of  Property,  1550 
(i)  TF/ien  Authorized,  1550 

(ii)  Sufficiency  of,  1551 

b.  5?/  Payment  of  Value,  1552 
10.  Enforcement,  1552 

a.  Execution,  1552 
(i)  i^igr/i^  to,  1552 

(ii)  Requisites,  Service,  and  Return  of  Writ,  1553 
(ill)  Relief  Against,  1553 

b.  By  Independent  Action,  1553 
I.  Appeal  and  Error,  1553 

J.  Costs,  1556 

1.  -Rigr/i^  Dependent  Upon  Amount  or  Value  of  Recovery,  1556 

a.  Right  to  Recover  Any  Costs,  1556 

b.  Limitation  on  Costs  Recoverable,  1556 

2.  Right  Dependent  Upon  Success  or  Failure  of  Party,  1556 

a.  Right  of  Prevailing  Party,  1556 

b.  Where  Each  Party  Successful  in  Part,  1557 

3.  Persons  Liable,  1558 

4.  /torns  Allowable,  1558 
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VI.  Damages,  isss 

A.  Right  to  Damages ,  1558 

1.  Plaintiff,  1558 

2.  Defendant,  1559 

B.  Damages  Only  Allowable  as  Incident  to  Suit  For  Possession,  1560 

1.  In  General,  1560 

2.  Injury  to  Property  Other  Than  That  in  Suit,  1560 

C.  Elements  and  Measure  of  Damages,  1560 

1.  Nominal  Damages,  1560 

2.  Interest  as  an  Element  or  Measure  of  Damages,  1560 

3.  Value  of  Use  of  Property  as  an  Element  or  Measure  of  Damages,  1562 

a.  Statement  of  Rule,  1562 

b.  Exceptions  to  Rule,  1564 

4.  Depreciation  in  Value,  1564 

5.  Expenses  of  Taking  and  Removing  Property,  1565 

6.  Attorney's  Fees  and  Other  Expenditures  Connected  With  Action,  1565 

7.  Expenses  Incurred  in  Search  For  Property,  1566 

8.  Contingent  or  Speculative  Damages,  1566 

9.  Punitive  or  Exemplary  Damages,  1567 

10.  Damages  Resulting  From  Act  of  Party  Claiming  Them,  1567 

11.  Amount  of  Recovery  Where  Property  Dies  oris  Destroyed,  1567 

12.  Amount  Recoverable  Where  Prevailing  Party  Has  Only  Special 

Interest  in  Property,  1568 

a.  In  General,  1568 

b.  Property  Taken  Under  Process,  1568 

13.  Amount  Recoverable  Where  Value  of  Property  Is  Enhanced  by 

Labor  of  Defendant,  1569 

14.  Amount  Recoverable  Where  Owner  Buys  in  His  Property  at  Judicial 

Sale,  1570 

D.  Apportionment  of  Damages,  1570 

E.  Time  of  Valuation  of  Property,  1570 

1.  In  General,  1570 

2.  Where  Property  Is  Fluctuating  in  Value,  1571 

F.  Necessity  For  Assessment  of  Damages  in  the  Replevin  Suit,  1571 

VII.  LIABILITY  ON  BONDS  AND  UNDERTAKINGS,  1572 

A.  In  General,  1572 

B.  Accrual  or  Release  of  Liability  by  Breach  or  Fulfilment  of  Conditions,  1573 

1.  In  General,  1573 

2.  Failure  to  Prosecute  Replevin  Action,  1573 

3.  Failure  to  Return  Property,  1574 

a.  Under  Plaintiff's  Replevin  Bond,  1574 

(i)  In  General,  1574 

(ii)  Sufficiency  of  Return  of  Property,  1575 

(a)  In  General,  1575 

(b)  In  Same  Condition,  1575 

(c)  In  Case  of  Bulky  Articles,  1575 
(ill)  Effect  of  Partial  Return,  1575 

b.  Defendant's  Redelivery  Bond,  1575 

(i)  In  General,  1575 

(ii)  Necessity  of  Order  or  Judgment,  1576 

4.  Non-Payment  of  Damages  and  Costs,  1576 

5.  Judgment  in  Replevin  Proceedings,  1576 

a.  In  General,  1576 

b.  Dismissal  or  Nonsuit,  1578 

(i)  General  Rule,  1578 
(ii)  Qualifications  of  Rule,  1578 
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6.  Effect  of  Payment  of  Judgment  or  Claim,  1579 

C.  Rights  and  Discharge  of  Surety,  1579 

D.  Extent  of  Liability,  1582 

1.  In  General,  1582 

2.  Measure  of  Damages,  1582 

a.  General  Rule,  1582 

b.  Nominal  Damages,  1585 

E.  Conclusiveness  of  Adjudication  in  Replevin  Proceedings,  1585 

1.  Judgment  on  the  Merits,  1585 

a.  General  Rule,  1585 

b.  Title  and  Right  to  Possession,  1587 

2.  Dismissal  or  Nonsuit,  1587 

F.  Remedies  in  General,  1588 

G.  Actions,  1589 

1.  In  General,  1589 

a.  i?zgf/i^  of  Action,  1589 

(i)  /?^  General,  1589 
(ii)  On  Redelivery  Bond,  1590 

b.  Jurisdiction,  1590 

c.  Assignment  of  Bond,  1591 

2.  Conditions  Precedent,  1591 

a.  Demand  or  Execution,  1591 

b.  TTn^  o/  Return  or  Reprisal,  1592 

c.  Assignment  of  Bond,  1593 

3.  Defenses,  1593 

a.  /n  General,  1593 

b.  Irregularities  and  Defects  in  Replevin  Proceedings,  1594 

c.  Estoppel  to  Set  Up  Defense,  1595 

d.  Set-Off  and  Counter-Claim,  1596 

4.  Parties,  1596 

a.  Parties  Plaintiff,  1596 

(i)  7n  General,  1596 

(ii)  Where  Property  Was  Replevied  From  an  Officer,  1597 
(ill)  In  Actions  on  Redelivery  Bond,  1598 

b.  Parties  Defendant,  1598 

(i)  In  General,  1598 

(ii)  In  Actions  on  Redelivery  Bond,  1598 

5.  Pleading,  1598 

a.  Declaration  or  Complaint,  1598 

(i)  Zn  General,  1598 

(ii)  Allegations  as  to  Assignment  of  Bond,  1599 
(ill)  In  Actions  on  Redelivery  Bond,  1600 

b.  Plea,  Answer,  and  Affidavit  of  Defense,  1601 

(i)  In  General,  1601 

(ii)  In  Actions  on  Redelivery  Bond,  1002 

c.  Other  Pleadings,  1602 

6.  Evidence,  1602 

a.  Presumptions  and  Burden  of  Proof,  1602 

b.  Admissibility,  ,1603 

(i)       General,  1603 
(ii)  Evidence  of  Damages,  1603 
(ill)  Evidence  in  Mitigation  of  Damages,  1604 
(iv)  Value  of  Property,  1605 

c.  Weight  and  Sufficiency,  1605 

7.  Issues,  Proof,  and  Variance,  1606 

8.  Trial,  Judgment,  and  Review,  1606 

a.  Instructions,  1606 
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b.  Verdict,  1607 

c.  Judgment,  1607 

(i)  In  General,  1607 

(a)  In  Action  on  Replevin  Bond,  1607 

(b)  In  Action  on  Redelivery  Bond,  1607 
(ii)  By  Confession,  1607 

(ill)  Against  One  or  More  Co-Parties,  1607 
(iv)  Conformity  to  Pleadings,  1608 
(v)  Execution  and  Enforcement,  1608 

d.  Review,  1608 

CROSS-REFERENCES 

For  Matters  Relating  to : 

Consolidation  of  Actions^  see  Consolidation  and  Severance  of  Actions^  8 

Cyc.  399  note  34. 
Detinue,  see  Detinue,  14  Cyc.  239. 

Election  of  Remedies,  see  Election  of  Remedies,  15  Cyc.  254. 
Presenting  Claim  For  Possession  Against  Estate,  Bee  Executors  and  Admin- 
istrators, 18  Cyc.  454. 
Proceedings  For  Establishment  and  Determination  of  Claims  to  Property 
Taken  Under: 
Attachment,  see  Attachment,  4  Cyc.  724. 
Execution,  see  Executions,  17  Cyc.  1207. 
Replevin : 

Abatement  of  by: 

Death  of  Party,  see  Abatement  and  Revival,  1  Cyc.  52. 
Pendency  of  Other  Proceeding,  see  Abatement  and  Revival,  1  Cyc.  26 
note  31. 

Assignment  as  Affecting,  see  Assignments  For  Benefit  of  Creditors,  4 
Cyc.  221. 

Between  Mortgagees,  see  Chattel  Mortgages,  7  Cyc.  15. 

By  Husband  or  Wife  or  Both  as  to  Wife's  Separate  Estate,  see  Husband 

AND  Wife,  21  Cyc.  1534. 
By  Mortgagee  Against: 

Mortgagor,  see  Chattel  Mortgages,  7  Cyc.  24. 

Purchaser  at  Execution  Sale,  see  Chattel  Mortgages,  7  Cyc.  25. 

Third  Person,  see  Chattel  Mortgages,  7  Cyc.  25. 
By  Mortgagor,  see  Chattel  Mortgages,  7  Cyc.  15. 

Imprisonment  on  Execution  Is  Not  '^Imprisonment  For  Debt,"  see  Con- 
stitutional Law,  8  Cyc.  878. 

Liabihty  of  Justice  Acting  Without  Jurisdiction  in,  see  Justices  of  the 
Peace,  24  Cyc.  423. 

Of  a  Person,  see  Habeas  Corpus,  21  Cyc.  284. 

Pending  as  Ground  For  Abatement  of  Other  Action,  see  Abatement  and 

Revival,  1  Cyc.  30  note  48. 
Prevention  of  as  Ground  For  Arrest  of  Defendant,  see  Arrest,  3  Cyc.  907. 
Recovery  of  Damages  For  Wrongful,  see  Sheriffs  and  Constables;  Tres- 
pass ;  Trover  and  Conversion. 
Revival  on  Death  of  Party,  see  Abatement  and  Revival,  1  Cyc.  89  note  36. 
Trespass,  see  Trespass. 
Trover,  see  Trover  and  Conversion. 

Writ  De  Homine  Replegiando,  see  Habeas  Corpus,  21  Cyc.  284. 

I.  RIGHT  OF  Action  and  defenses. 

A.  In  General  —  l.  Nature  and  Scope  of  Remedy  —  a.  In  General.  Replevin 
is  a  form  of  action  which  lies  to  regain  possession  of  personal  chattels  which  have 
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been  unlawfully  taken  or  detained,  and  also  for  damages  for  the  taking  and  deten- 
tion/ Replevin  originated  in  common  law  as  a  remedy  against  the  wrongful 
exercise  of  the  right  of  distress  for  rent,  and  for  several  centuries  the  use  of  it 
in  other  takings  was  rare.^  According  to  some  authorities  replevin  could  only 
be  maintained  in  case  of  a  wrongful  distress,^  and  under  some  statutes  has  been 
limited  to  such  cases.*  But  by  the  great  weight  of  authority  the  remedy  is  not 
and  never  was  restricted  to  cases  of  wrongful  distress  in  the  absence  of  any  statutes 
relating  to  the  subject  but  is  a  proper  remedy  for  any  unlawful  taking/^  In  its 
origin  the  allowance  of  the  writ  was  confined  to  cases  where  there  had  been  a 


1.  California. — Fredericks  v.  Tracy,  98  Cal. 
658,  659,  33  Pac.  750 ;  Lazord  v.  Wheeler,  22 
Cal.  139,  142. 

Delaivare. —  Maclary  v.  Turner,  9  Houst. 
281,  284,  32  Atl.  325. 

Maryland. — Cullum  v.  Bevans,  6  Harr.  &  J. 
469. 

Michigan. —  Stevenson  v.  Taylor,  2  Mich. 
N.  P.  95. 

Mississippi. —  Burrage  v.  Melson,  48  Miss. 
237. 

No7-th  Dakota. —  Parliman  v.  Young,  2 
Dak.  175,  4  N.  W.  139. 

Pennsylvania. —  McJunkin  v.  Mathers,  158 
Pa.  St.  137,  27  Atl.  873;  Fisher  v.  Whoollery, 
25  Pa.  St.  197;  Boyle  v.  Eankin,  22  Pa.  St. 
168;  Weaver  v.  Lawrence,  1  Dall.  156,  1 
L.  ed.  79.  See  also  Boswell  v.  Laramie  First 
Nat.  Bank,  16  Wyo.  161,  92  Pac.  624,  93  Pac. 
661;  Healey  r.  kumphrey,  81  Fed.  990,  27 
C.  C.  A.  39;  3  Blackstone  Comm.  145;  1 
Chitty  PL  162;  2  Greenleaf  Ev.  560;  Martin 
Civ.  Proc.  §  105. 

Other  definitions  are:  Replevin  is  the  name 
of  one  of  the  common-law  actions,  the 
distinguishing  features  of  which  are  that 
it  is  brought  to  obtain  possession  of  specific 
chattel  property,  and.  is  prosecuted  by  a 
provisional  seizure  and  delivery  to  plaintiff 
of  the  thing  in  suit.  Abbott  L.  Diet.  Re- 
plevin is  a  persona]  action  ex  delicto  brought 
to  recover  possession  of  goods  unlawfully 
taken  (generally,  but  not  only  applicable  to 
the  taking  of  goods  distrained  for  rent),  the 
validity  of  which  taking  it  is  the  mode  of 
contesting  if  the  party  from  whom  the  goods 
were  taken  wishes  to  have  them  back  in 
,  specie,  whereas,  if  he  prefer  to  have  dam- 
ages instead  the  validity  may  be  contested 
by  action  of  trespass  or  unlawful  distress. 
The  word  means  a  redelivery  to  the  owner 
of  the  pledge  or  thing  taken  in  distress. 
Wharton  L.  Lex.  (7th  ed.)  p.  712.  "Replevin 
is  a  justicial  writ  to  the  sheriff,  complaining 
of  an  unjust  taking  and  detention  of  goods 
and  chattels,  commanding  the  sheriff  to  de- 
liver back  the  same  to  the  owner,  upon 
security  given  to  make  out  the  injustice  of 
such  taking,  or  else  to  return  the  goods  and 
^  chattels."  Gilbert  Repl.  58  icitcd  in  Wil- 
liamson V.  Ringgold,  30  Fed.  Cas.  No.  17,755, 
4  Cranch  C.  C.  39]. 

The  term  "replevy"  means  "to  redeliver 
goods  which  have  been  distrained,  to  the 
original  possessor  of  them,  on  his  giving 
pledges."  2  Bouvier  L.  Diet.  450  [cited  in 
Kirk  V.  Morris,  40  Ala.  225,  229].  Compare 
Attachment,  4  Cyc.  735.    See  also  Humes 


V.  Scott,  130  Ala.  281,  30  So.  788;  Steuer  v. 
Maguire,  182  Mass.  575,  66  N.  E.  706. 

Replevin  is  a  summary  proceeding  whereby, 
upon  proper  security  the  pledge  is  re- 
delivered where  property  is  pledged  as  se- 
curity and  the  question  of  right  is  to  be 
subsequentlv  determined.  Hewitson  v.  Hunt, 
8  Rich.  (S."  C.)  106,  110. 

Bail  trover,  in  Georgia  see  Ga.  Code  (1896) 
§  4604.    See  also  Trover  and  Conversion. 

Damages  see  infra,  VI. 

Defendant's  taking,  detention,  and  posses- 
sion see  infra,  I,  D, 

Plaintiff's  title  and  right  to  possession  see 
infra,  I,  C. 

Property  subject  see  infra,  I,  B. 

2.  3  Blackstone  Comm.  145;  Coke  Litt. 
1456;  Martin  Civ.  Proc.  §  506;  2  Roscoe  Ac- 
tions 621.  And  see  Sinnott  v.  Peiock,  165  N.  Y. 
444,  59  N.  E.  265,  80  Am.  St.  Rep.  736,  53 
L.  R.  A.  565;  Atty.-Gen.  v.  Brown,  1  Swanst. 
265,  36  Eng.  Reprint  384,  1  Wils.  Ch.  323,  37 
Eng.  Reprint  138. 

3.  Wheelock  v.  Cozzens,  6  Plow.  (Miss.) 
279;  Hewitson  v.  Hunt,  8  Rich.  (S.  C.)  106; 
3  Blackstone  Comm.  145.  And  see  Smith  v. 
Crockett,  Minor  (Ala.)  277;  Meeker  v.  John- 
son, 3  Wash.  247,  28  Pac.  542. 

4.  Watson  v.  Watson,  9  Conn.  140,  23  Am. 
Dec.  324,  this,  however,  is  not  the  law  under 
the  present  statutes  of  this  state. 

5.  Indiana. —  Daggett  v.  Robins,  2  Blackf. 
415,  21  Am.  Dec.  752. 

Kentucky. —  Bouldin  v.  Alexander,  7  T.  B. 
Mon.  424. 

Massachusetts. —  Ilsley  v.  Stubbs,  5  Mass. 
280. 

New  Hampshire. —  Dame  v.  Dame,  43  N.  H. 
37. 

New  Jersey. —  Caldwell  v.  West,  21  IST.  J.  L. 
411;  Bruen  v.  Ogden,  11  N.  J.  L.  370.  20 
Am.  Dec.  593. 

New  Yor/r .—  Elv  v.  Ehle,  3  N.  Y.  506; 
Clark  V.  Skinner.  20  Johns.  465,  11  Am.  Dec. 
302;  Thom.pson  v.  Button,  14  Johns.  84; 
Pangburn  v.  Partridge,  7  Johns,  140,  5  Am. 
Dec.  250. 

United  States. —  Slocum  r.  Mavberrv,  2 
Wheat.  1,  4  L.  ed.  169. 

Enqland.—  Farroll  r.  Beresford,  1  Ball  B. 
328;  George  r.  Chambers,  2  Dowl.  P.  C.  N.  S. 
783,  7  Jur.  836,  17  L.  J.  M.  C.  94,  11 
M.  t  W.  149,  159,  in  which  it  was  said  by 
Parke,  B.,  "  thougli  in  ordinary  practice  it 
is  applied  only  to  a  distress  for  rent,  yet  a 
replevin  is.  at  common  law,  a  remotly  appli- 
cable in  nil  cases  where  cjoods  are  improperly 
taken";  Mellor  r.  Leather,  1  E.  k  B.  619,  17 
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tortious  taking/  but  by  virtue  of  statutes  the  remedy  has  been  extended  to  cases 
of  unlawful  detention,  although  the  original  taking  was  lawful.'^  The  statutory 
action  of  ''claim  and  delivery"  has  been  held  to  be  only  a  modification  of  the 
common-law  remedy  of  replevin/  and  substantially  the  same  as  that  remedy.^ 

b.  An  Action  at  Law  and  One  Ex  Delicto.  Replevin  is  strictly  a  proceeding 
at  law,  it  cannot  be  invoked  as  in  an  equitable  suit  for  rescission  or  cancellation 
of  a  contract. The  action  is  one  ex  delicto^  and  all  persons  who  participate  in 
the  tort  are  liable  either  jointly  or  severally." 

c.  As  a  Possessory  Action.    Replevin  being  primarily  a  possessory  action/^ 


Jur.  709,  22  L.  J.  M.  C.  76,  72  E.  G.  L.  619; 
Allen  V.  Sharp,  2  Exch.  352,  17  L.  J.  Exch. 
209;  Anonymous,  1  Moll.  390;  Shannon  v. 
Shannon,  1  Sch.  &  Lef.  324;  Ex  p.  Chamber- 
lain, 1  Sch.  &  Lef.  320;  Dove  v.  Spurvey,  2 
Stark.  287,  3  E.  C.  L.  412;  1  Chitty  PL  157; 
Martin  Civ.  Proc.  93,  in  which  it  was  said  that 
the  use  of  replevin  in  other  takings  than  dis- 
tress for  rent  "  was  so  rare  for  several  cen- 
turies that  we  find  Blackstone  asserting  that 
it  lies  only  against  a  distrainer.  But  this 
restriction  of  the  remedy  never  existed  even 
in  theory,  and  M^as  contradicted  by  occasional 
decisions;  and  after  Blackstone  wrote,  his 
statement  was  challenged  as  erroneous,  and 
the  action  was  held  to  lie  in  all  wrongful 
takings,  except  when  done  under  process 
against  the  plaintiff." 

6.  See  infra,  I,  D,  1. 

7.  See  infra,  I,  D,  2,  a. 

8.  Gila  Valley,  etc.,  E.  Co.  v.  Gila  County, 
8  Ariz.  292,  71  Pac.  913;  Krebs  Hop  Co.  v. 
Taylor,  (Oreg.  1908)  97  Pac.  44,  98  Pac.  464. 
See  also  Carroll  r.  Byers,  4  Ariz.  158,  36  Pac. 
499;  and  infra,  I,  A,  2. 

Claim  and  delivery  is  an  action  at  law  for 
the  recovery  of  personal  chattels  wrongfully 
taken  and  detained  or  wrongfully  detained, 
with  damages  which  the  wrongful  taking  or 
detention  has  occasioned.  Fredericks  v. 
Tracy,  98  Cal.  658,  33  Pac.  750. 

9.  Freeman  v.  Trummer,  50  Oreg.  287,  91 
Pac.  1077;  Kimball  Co.  v.  Eedfield,  33  Oreg. 
292,  54  Pac.  216;  Guille  v.  Fook,  13  Oreg. 
577,  11  Pac.  277;  Surles  v.  Sweeny,  11 
Oreg.  21,  4  Pac.  469;  Moser  v.  Jenkins,  5 
Oreg.  447. 

10.  Fredericks  v.  Tracy,  98  Cal.  658,  33 
Pac.  750;  Moriarty  v.  Stofferan,  89  111.  528; 
Thompson  v.  Peck,  115  Ind.  512,  18  N.  E.  16, 
1  L.  R.  A.  201;  Penton  v.  Hansen,  13  Okla. 
450,  73  Pac.  843. 

11.  Christy  v.  Ashlock,  93  111.  App.  651, 
654;  Wharton  L.  Lex.  (7th  ed.)  712.  To 
the  same  effect  see  Wall  v.  De  Mitkiewicz,  9 
App.  Cas.  (D.  C.)  109  [citing  Chaffee  v. 
U.  S.,  18  Wall.  (U.  S.)  516,  538,  21  L.  ed. 
908']  (holding  that  the  verdict  therefor  may 
be  against  one  and  in  favor  of  another  de- 
fendant) ;  Hecht  v.  Heimann,  81  Mo.  App. 
370  (construing  Rev.  St.  §  2925,  relating  to 
costs)  ;  Freeman  v.  Trummer,  50  Oreg.  287, 
91  Pac.  1077;  May  v.  Newingham,  17  Pa. 
Super.  Ct.  469, 

12.  Delaware. —  Maclary  v.  Turner,  9 
Houst.  281,  32  Atl.  325. 

Florida. —  Johnson  v.  Clutter  Music  House, 
55  Fla.  385,  46  So.  1. 


Indiana.— BoruS  v.  Stipp,  126  Ind.  32,  25 
N.  E.  865;  Ringgenberg  v.  Hartman,  124 
Ind.  186,  24  N.  E.  987;  Hall  v.  Durham,  113 
Ind.  327,  15  N.  E.  529;  Van  Gorder  v.  Smith. 
99  Ind.  404;  Meiser  v.  Smith,  2  Ind.  App. 
37,  27  N.  E.  871;  Consolidated  Tank  Line  Co. 
V.  Bronson,  2  Ind.  App.  1,  28  N.  E.  155; 
Whitehead  v.  Coylc,  1  Ind.  App.  450,  27  N.  E. 
716. 

Indian  Territory. —  Hancock  v.  Schockman, 
4  Indian  Terr.  138,  69  S.  W.  826. 

Kansas. — ^  Johnson  v.  Boehme,  66  Kan.  72, 
71  Pac.  243,  97  Am.  St.  Rep.  357. 

Maine. —  Smith  v.  Grant,  56  Me.  255. 

Massachusetts. —  Wheeler  v.  Train,  3  Pick. 
255. 

Michigan. —  Eldridge  V.  Sherman,  70  Mich. 
266,  38  N.  W.  255;  Stevenson  v.  Taylor,  2 
Mich.  N.  P.  95,  96,  where  it  is  said  that  re- 
plevin, under  the  Michigan  statute,  is  pecu- 
liarly a  possessory  action. 

Missouri. — Mattison  v.  Hooberry,  104  Mo. 
App.  287,  78  S.  W.  642. 

New  Hampshire. —  Mitchell  v.  Roberts,  50 
N.  H.  486. 

Neiv  York. — Fischer  v.  Cohen,  22  Misc.  117. 
48  N.  Y.  Suppl.  775 ;  Sharp  v.  Whittenhall,  3 
Hill  576.  See  also  Sinnott  v.  Feiock,  165 
N.  Y.  444,  59  N.  E.  265,  80  Am.  St.  Rep.  736, 
53  L.  R.  A.  565;  Wood  f.  Orser,  25  N.  Y. 
348;  Roach  v.  Curtis,  50  Misc.  122,  100  N.  Y: 
Suppl.  411  [affirmed  in  115  N.  Y.  App.  Div. 
765,  101  N.  Y.  Suppl.  333  {affirmed  in  191 
N.  Y.  387,  84  N.  E.  283)]. 

North  Dakota. —  Parliman  V.  Young,  2  Dak. 
175,  4  N.  W.  139,  711. 

Oregon. —  Jenkins  v.  Ontario,  44  Oreg.  72, 
74  Pac.  466,  102  Am.  St.  Rep.  625;  La  Vie 
V.  Crosby,  43  Oreg.  612,  74  Pac.  220. 

Pennsylvania. —  McJunkin  v.  Mathers,  158 
Pa.  St.  137,  27  Atl.  873;  Bower  v.  Tallman,  5 
Watts  &  S.  556. 

Rhode  Island. —  W'arren  v.  Leiter,  24  R.  I. 
36,  52  Atl.  76. 

United  States. —  Sloan  v.  Merchants'  Sav., 
etc.,  Co.,  160  Fed.  654,  88  C.  C.  A.  20. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  1. 

The  primary  object  of  the  action  of  re- 
plevin is  to  enable  one  who  claims  title,  either 
generally  or  specifically,  together  with  the 
immediate  right  of  possession  thereof,  in  and 
to  any  goods  and  chattels  in  the  possession  of 
another,  who  refuses  to  deliver  them  to  the 
claimant  on  demand,  to  possess  himself 
thereof  in  specie.  Smith  v.  Grant,  56  Me.  255; 
Walker  v.  Osgood,  53  Me.  422;  Warren  v. 
Leiter,  24  R.  I.  36,  52  Atl.  76.  The  primary 
purpose  of  replevin  is  to  recover  the  posses- 
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it  is  obvious  that  the  action  cannot  be  sustained  for  the  purpose  of  trying  the 
right  of  property. 

d.  As  a  Mixed  Action.  Replevin  is  what  is  usually  called  a  mixed  action/* 
being  partly  in  rem  and  partly  in  ^personam;  in  rem  so  far  as  specific  recovery  of 
the  chattels  is  concerned,  and  in  personam  as  to  the  damages. 

e.  Compared  With  and  Distinguished  From  Other  Remedies. The  pro- 
ceeding in  replevin  being  partly  in  rem.  is  therefore  distinguishable  from  trespass 
and  trover,  in  which  action  damages  only  are  sought  to  be  recovered. How- 
ever, in  all  cases  where  trespass  or  trover  can  be  maintained  for  the  unlawful 
conversion  of  goods,  replevin  will  also  lie.^^    In  the  choice  of  remedies,  as  between 


sion  in  specie,  not  its  value.  La  Vie  v. 
Crosby,  43  Oreg.  612,  74  Pac.  220. 

IS.^Taggart  v.  Hart,  Brayt.  (Vt.)  215. 

14.  Coyiipare  Actions,  1  Cyc.  731. 

15.  Fredericks  v.  Tracy,  98  Cal.  658,  33 
Pac.  750;  Krebs  Hop  Co.  v.  Taylor,  (Oreg. 
1908)  98  Pac.  494,  97  Pac.  44.  See  also 
Sharp  V.  Whittenhall,  3  Hill  (N.  Y.)  576; 
Fisher  v.  Whoollery,  25  Pa.  St.  197  (holding 
that  replevin  in  its  inception  is  a  mixed  ac- 
tion, being  a  demand  for  the  thing  itself,  and 
also  for  damages  for  the  taking  and  deten- 
tion) ;  Bower  v.  Tallman,  5  Watts  &  S.  (Pa.) 
556;  Waite  v.  Triblecock,  28  Fed.  Cas.  No. 
17,046,  5  Dill.  547,  548,  where  it  is  said: 
"  The  action  of  replevin  is  not  one  in  rem, 
and  to  give  jurisdiction  over  the  person  he 
must  be  a  party." 

In  Pennsylvania  replevin  is  not  altogether 
a  proceeding  in  rem,  but  also  against  defend- 
ant personally.  Bower  v.  Tallman,  5  Watts 
&  S.  556. 

In  Rhode  Island  replevin  is  so  far  a  pro- 
ceeding in  rem  that  unless  the  res  has 
actually  been  taken  possession  of  by  the 
officer  there  is  no  case  before  the  court  and 
hence  nothinsr  to  try.  Warren  v.  Leiter,  24 
R.  I.  36,  52"^Atl.  76;  In  re  Alton  Mfg.  Co., 
158  Fed.  367. 

Where  the  property  is  not  seized  upon 
the  writ,  and  plaintiff  proceeds  for  its  value, 
the  suit  becomes  essentially  a  personal  action 
and  is  governed  by  the  same  principles  as  an 
action  for  trover  for  conversion  of  the  prop- 
ortv.  McArthur  v.  Oliver,  60  Mich.  605,  27 
N.'W.  689. 

16.  Distinguished  from:  Detinue  see  Det- 
inue, 14  Cyc.  242  note  6.  Possessory  warrant 
see  Possessory  Warrant,  31  Cyc.  954  et  seq. 

17.  See  supra,  I,  A,  1,  d. 

18.  Sinnott  v.  Feiock,  165  N.  Y.  444,  59 
N.  E.  265,  80  Am.  St.  Rep.  736,  53  L.  R.  A. 
565  (holding  that  the  action  remains  essen- 
tially to  recover  possession  of  chattels,  as 
distinguished  from  actions  for  trespass  or 
trover  to  recover  damages  for  the  seizure  of, 
or  for  the  value  of  the  property);  Sharp.!;. 
Whittenhall,  3  Hill   (N.  Y.)   576;  Bower  v. 

"  Tallman,  5  Watts  &  S.  (Pa.)  556.    See  also 
Trespass;  Trover  and  Conversion. 

Distinguished  from  trespass. —  The  whole 
proceeding  of  replevin,  at  common  law,  is 
distinguished  from  that  in  trespass  in  this, 
among  other  things,  that,  while  the  latter  is 
intended  to  procure  a  compensation  in  dam- 
ages for  goods  wrongfully  taken  out  of  the 
actual  or  constructive  possession  of  plaintiff, 


the  object  of  the  former  is  to  procure  the 
restitution  of  the  goods  themselves;  and  this 
it  effects  by  a  preliminary  ex  parte  interfer- 
ence by  the  officer  of  the  law  with  the  pos- 
session. Mennie  v.  Blake,  6  E.  &  B.  842, 
2  Jur.  N.  S.  953,  25  L.  J.  Q.  B.  399,  4  Wklv. 
Rep.  739,  88  E.  C.  L.  842,  holding  likewise 
that  the  action  of  replevin,  apart  from  the 
replevin  itself,  is  again  distinguished  from 
trespass  by  this,  that,  at  the  time  of  declar- 
ing, the  supposed  wrongful  possession  has 
been  put  an  end  to,  and  the  litigation  pro- 
ceeds for  the  purpose  of  deciding  whether  he, 
who  by  the  supposition  was  originally  pos- 
sessed, and  out  of  whose  possession  the 
goods  were  taken,  and  to  whom  they  have 
been  restored,  ought  to  retain  that  posses- 
sion, or  whether  it  ought  to  be  restored  to 
defendant. 

"  The  essential  distinction  between  trover 
and  replevin  as  regards  the  rule  of  damages, 
aside  from  the  element  of  willfulness  in  the 
taking  or  detention,  is  briefly  this:  In  trover 
the  title  to  the  property  is  regarded  as  hav- 
ing passed  to  the  defendant,  who  is  therefore 
liable  for  its  value,  simply,  with  interest.  In 
replevin  the  title  is  treated  as  still  in  the 
plaintiff,  who  is  therefore  to  recover  not  only 
the  chattel  itself,  or  its  value,  but  also  dam- 
ages for  its  detention,  of  which  interest  may 
be  the  measure,  but  is  not  in  all  cases  the 
necessary  limit."  Sedgwick  Dam,  (8th  ed.) 
§  528  [quoted  in  La.  Vie  v.  Crosby,  43  Oreg. 
612,  616,  74  Pac.  22T)]. 

19.  Sawtelle  v.  Rollins,  23  Me.  196; 
Crocker  r.  Mann,  3  Mo.  472,  26  Am.  Dec. 
684;  Bruen  v.  Ogden,  U  N.  J.  L.  370,  20 
Am.  Dec.  593 ;  Marshall  v.  Davis,  1  Wend. 
(N.  Y.)  109,  19  Am.  Dec.  463;  Gates  r. 
Bent,  31  Nova  Scotia  544;  Cook  v.  Fowler,  12 
U.  C.  Q.  B.  568. 

"  Replevin  is  a  substitute  for  trespass  and 
trover,  to  maintain  either  of  which,  in  addi- 
tion to  his  qualified  property  in  the  goods, 
[plaintift']  must  have  shown  either  that  he 
had  or  was  entitled  to  the  immediate  pos- 
session of  them."  Frisboe  r.  Langwortliy,  11 
Wis.  376,  379  [ciihig  with  approval  Wheeler 
v.  McFarland,  10  Wend.  (N.  Y.)  318  {re- 
versed on  other  grounds  in  26  Wend.  467 )  ] ; 
1  Chittv  PI.  168,  169  \ quoted  in  Lowe  D. 
Wing,  56  Wis.  31,  34,  13  N.  W.  892].  See 
also  Hass  v.  Prescott,  38  Wis.  146:  Saxton 
r.  Williams,  15  Wis.  292.  In  some  jurisdic- 
tions wlioro  tlio  pr<'>]iorty  seized  in  replevin 
has  boon  reiununl  io  defendant,  and  plaintiff 
takes    judgment    absolutely    for    the  value 
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replevin  and  trover,  or  trespass,  the  preference  is  with  the  former,  in  that  it  restores 
the  property  itself.^^ 

2.  Statutory  Provisions  and  Remedies  —  a.  In  General,  In  some  jurisdic- 
tions the  action  of  replevin  is  still  controlled  by  the  common  law,  subject  to  modi- 
fications thereof  made  by  the  provisions  of  the  code  regulating  the  action. While 
in  other  jurisdictions  the  common-law  writ  of  replevin  has  been  abolished,  and 
the  action  cannot  be  maintained  except  under  the  statute.^^  In  some  jurisdic- 
tions the  statutory  remedy  given  in  lieu  of  the  common-law  action  of  replevin  is 
styled  claim  and  delivery,^^ 

b.  Retroactive  Operation.    An  action  of  replevin  pending  at  the  time  of  the 


thereof  and  damages  for  the  detention,  the 
action  of  replevin  performs  the  functions  and 
accomplishes  the  results  of  an  action  in 
trover,  and  in  such  cases  replevin  and  trover 
are  concurrent  remedies,  governed  by  the 
same  rules.  Parmalee  f.  Loomis,  24  Mich. 
242;  Brewster  v.  Carmichael,  39  Wis.  456. 

Replevin  in  the  cepit  will  only  lie  where 
an  action  of  trespass  might  have  been  main- 
tained. Barrett  r.  Warren,  3  Hill  (N.  Y.) 
348;  Caron  v.  Graham,  18  U.  C.  Q.  B.  315. 
The  action  of  replevin  is  granted  on  tortious 
taking,  and  sounds  in  damages  like  an  ac- 
tion of  trespass  to  which  it  is  extremely 
analogous.  Williamson  i\  Ringgold,  30  Fed. 
Cas.  No.  17,755,  4  Cranch  C.  C.  39. 

Trover  or  replevin  in  the  detinet  will  lie 
against  a  hona  -fide  purchaser  from  one  who 
had  tortiously  taken  the  goods.  Neither 
trespass  nor  replevin  in  the  ce'pit  will  lie  in 
such  case.  Barrett  Warren,  3  Hill  (N.  Y.) 
348,  350,  Cowen,  J.,  dissenting,  holding  that 
trespass  would  lie  against  every  possessor 
under  the  wrong-doer,  except  he  be  a  hona 
fide  purchaser  for  a  valuable  consideration. 

Where  there  is  not  sufficient  evidence  of 
conversion  to  support  an  action  of  trover, 
replevin  will  not  lie.  Smalley  v.  Gallagher, 
26  U.  C.  C.  P.  531. 

20.  Burrage  v.  Melson,  48  Miss.  237. 

21.  Arkansas. —  Eaton  v.  Langley,  65  Ark. 
448,  450,  47  S.  W.  123,  42  L.  B.  A.  474 
[construing  Sandells  &  H.  Dig.  §  6398]  ; 
Stotts  V.  Brookfield,  55  Ark.  307,  18  S.  W. 
179;  McKinnis  r.  Little  Rock,  etc.,  R.  Co., 
44  Ark.  210. 

California. —  Wellman  v.  English,  38  Cal. 
583. 

loica. —  Chadwick  v.  Miller,  6  Iowa  34,  39, 
where  it  is  said :  "  The  plaintiff  miscon- 
ceives, probably  from  regarding  the  statute 
provisions  as  the  whole  of  the  law  of  re- 
plevin, whilst,  in  truth,  the  body  and  sub- 
stance of  it  lies  in  the  common  law,  and 
the  statute  contains  a  few  special  provisions 
only,  upon  the  subject,  which  are  to  be 
understood  with  a  reference  to  the  common 
law." 

Kansas. —  Werner  v.  Graley,  54  Kan.  383, 
38  Pac.  482;  Batchelor  v.  Walburn,  23  Kan. 
733. 

Michigan. —  McArthur  v.  Oliver,  60  Mich. 
605,  27  "n.  W.  689;  Wetherbee  v.  Green,  22 
Mich.  311,  7  Am.  Rep.  653. 

Mimiesota. —  Coit  v.  Waples,  1  Minn.  134. 
See  also  Benjamin  v.  Smith,  43  Minn.  146, 
44  N.  W.  1083. 
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Missouri. —  Eads  v.  Stephens,  63  Mo.  90; 
Hamilton  v.  Clark,  25  Mo.  App.  428. 

A^ew  York. —  Vogel  v.  Badcock,  1  Abb.  Pr. 
176;  Corbin  v.  Milton,  27  How.  Pr.  76. 

North  Carolina. —  Duffy  v.  Murrill,  31 
N.  C.  46. 

Pennsylvania. —  Rosenthal  V.  Lehman,  13 
Phila.  1. 

South  Carolina. —  Moorhead  v.  Barrett, 
Cheves  99.  See  also  Pemble  v.  Clifford,  2 
McCord  31,  holding  that  the  statute  of  11 
Geo.  2,  providing  that  an  avowant  in  re- 
plevin may,  if  the  condition  of  the  bond  be 
broken,  take  an  assignment  thereof  and  bring 
an  action  of  debt,  although  not  binding  as  a 
statute  law  within  the  state,  had  become 
binding  by  usage  and  acquiescence. 

South  Dakota. —  Simpson  Brick-Press  Co. 
r.  Marshall,  5  S.  D.  528,  59  N.  W.  728. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  2. 

"  The  distinction  between  the  old  action  of 
replevin  and  the  action  under  the  Code  has 
been  many  times  pointed  out  by  this  court." 
Hart  V.  Moulton,  104  Wis.  349,  352,  80  N.  W. 
599,  76  Am.  St.  Rep.  881;  Brewster  t'.  Car- 
michael, 39  Wis.  456;  Bigelow  v.  Doolittle, 
36  Wis.  115;  Dudley  v.  Ross,  27  Wis. 
679. 

"  The  action  of  replevin  is  not  an  extraor- 
dinary remedy  in  derogation  of  the  common 
law,  like  the  proceeding  by  attachment.  On 
principle,  the  owner  of  personal  property 
ought  to  have  the  same  right  to  recover  the 
possession  of  it  in  specie  when  wrongfully 
detained,  as  he  has  to  recover  a  debt,  and 
in  either  proceeding  the  law  should  be 
equally  liberal  in  allowing  amendments  in 
furtherance  of  justice."  Martinez  v.  Mar- 
tinez, 2  N.  M.  464,  469. 

22.  Bennett  v.  Allen,  30  Vt.  684;  Miller  v. 
Warner,  Brayt.  (Vt.)  168. 

Replevin  is  sui  generis  and  governed  by  its 
own  provisions  as  found  in  the  code.  Ellison 
V.  Lewis,  57  Miss.  588,  590. 

In  Virginia,  as  early  as  1823,  the  common- 
law  form  of  action  of  replevin  was  abolished 
for  all  purposes  except  cases  of  distress  for 
rent  (Vaiden  v.  Bell,  3  Rand.  448),  and  in 
1849  it  was  abolished  altogether,  and  for  all 
purposes  (Baltimore,  etc.,  R.  Co.  v.  Hamil- 
ton, 16  Fed.  181). 

23.  Arizona. —  Gila  Valley,  etc.,  R.  Co.  v. 
Gila  Countv,  8  Ariz.  292,  71  Pac.  913;  Car- 
roll V.  Byers,  4  Ariz.  158,  36  Pac.  499. 

California. —  Fredericks  v.  Tracy,  98  Cal. 
658,  33  Pac.  750. 

Idaho.— Hull  V.  Hull,  1  Ida.  361. 
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enactment  of  a  statute  changing  or  modifying  the  existing  law  as  to  the  right  of 
action  or  mode  of  procedure  in  replevin  is  not  affected  thereby.^^ 

c.  What  Statute  Controls  —  (i)  In  General.  The  provisions  of  the  statute 
last  enacted  as  to  the  right  of  action  and  procedure  must  control  as  far  as  they 
go;  yet  in  certain  cases  former  acts,  not  expressly  repealed,  may  be  brought  to 
their  aid  so  far  as  is  necessary  to  prevent  a  failure  of  justice. 

(ii)  General  and  Special  Statutes.  In  some  jurisdictions,  by  statute, 
replevin  for  cattle  impounded  will  not  lie  under  the  general  replevin  law,  but 
under  special  provisions  of  statute,  giving  a  writ  of  replevin  to  one  whose  beasts 
are  distrained  or  impounded. So  where  a  statute  requires  proceedings  in  replevin 
before  justices  to  be  the  same  as  proceedings  before  the  circuit  court,  a  subse- 
quent statute  altering  the  proceedings  before  the  circuit  court  affects  likewise 
proceedings  before  justices. 

B.  Property  Subject  to  Replevin  —  1.  In  General  —  a.  Real  Property.^s 
The  general  rule  is  that  a  writ  of  replevin  is  effectual  for  the  delivery  of  personal 
property  only,^^  and  rights  in  or  injuries  to  real  property  cannot  be  determined 
in  such  actio ns.^^ 

b.  Personal  Property  —  (i)  In  General.  The  general  rule  is  that  all  per- 
sonal property,^^  property  attached  to  the  property  of  defendant,^^  and  animate 
as  well  as  inanimate  movable  property,^^  unlawfully  taken  or  retained  from  the 
owner  thereof,  is  the  subject  of  an  action  of  replevin.  However,  the  action  of 
replevin  will  not  lie  for  property  on  defendant's  person,^*  property  received  in 
exchange  for  plaintiff's  property,^^  shares  in  a  corporation,^^  property  destroyed 
and  not  in  existence  at  the  commencement  of  the  action,^^  or  for  a  cofFm,  with 
the  corpse  inclosed  within  it,  after  burial.^^ 


New  York. —  Scofield  v.  Whitelegge,  49 
N.  Y.  259,  12  Abb.  Pr.  N.  S.  320  [affirming 
33  N.  Y.  Super.  Ct.  179,  10  Abb.  Pr.  N.  S. 
104]. 

North  Carolina. —  Hooker  v.  Latham,  118 
N.  C.  179,  21  S.  E.  1004. 

See  42  Cent.  Dig.  tit.  "  Keplevin,"  §  2 ;  and 
supra,  text  and  note  2. 

24.  This  is  merely  an  application  of  the 
well-established  rule  that  a  statute  should 
never  be  held  to  be  retroactive  unless  such  a 
construction  is  required  by  express  provision 
or  by  unavoidable  implication.  Smith  v. 
Lyon,  44  Conn.  175;  New  York  Nat.  Park 
Bank  v.  Goddard,  87  Hun  (N.  Y.)  487,  34 
N.  Y.  Suppl.  1144  [affirming  9  Misc.  626, 
30  N.  Y.  Suppl.  417]  ;  Vaiden  v.  Bell,  3  Rand. 
(Va.)  448,    See  also  Statutes. 

25.  Collins  v.  Hough,  26  Mo.  149;  Boyl- 
ston  Ins.  Co.  v.  Davis,  74  N.  C.  78. 

26.  Marx  v.  Woodruff,  50  Mich.  361,  15 
N.  W.  510;  Campau  v.  Konan,  39  Mich.  362; 
Johnson  v.  Wing,  3  Mich.  163. 

27.  McKnight  v.  Crinnion,  22  Mo.  559. 

28.  Property  attached  to  or  severed  from 
realty  see  infra,  I,  B,  2. 

Title  to  real  estate  as  within  scope  of  in- 
quiry see  infra,  V,  B,  2. 

29.  See  infra,  I,  B,  1,  b,  (i). 

30.  Richbourg  v.  Rose,  53  Fla.  173,  44  So. 
■>      69,  125  Am.  St.  Rep.  1061;  Ricketts  v.  Dor- 

rel,  55  Ind.  470;  Roberts  v.  Dauphin  Deposit 
Bank,  19  Pa.  St.  71;  Vausse  v.  Russel,  2  Mc- 
Cord  (S.  C.)  329. 

For  a  freehold  illegally  distrained  replevin 
will  not  lie.  Vausse  v.  Russel,  2  McCord 
(S.  C.)  329. 

31.  See  cased  cited  infra,  note  32  ct  seq. 


For  goods  in  custody  of  another  court  see 
Courts,  11  Cyc.  1010  text  and  notes  87,  88. 

32.  Cheney  v.  Eastern  Transp.  Line,  59  Md. 
557. 

33.  Eddy  V.  Davis,  35  Vt.  247,  holding 
that  the  term  "  goods "  in  Vt.  Comp.  St. 
c.  33,  §§  1,  14  [Gen.  St.  320,  §  13],  provid- 
ing that  the  action  of  replevin  may  be  main- 
tained for  goods  unlawfully  taken  or  de- 
tained from  the  owner  thereof,  applies  to 
animate  as  well  as  inanimate  movable  prop- 
erty, and  therefore  cattle  are  repleviable. 

Cattle  impounded  see  infra,  I,  B,  1,  b,  (xi). 

34.  Maxham  r.  Day,  16"  Gray  (Mass.)  213, 
77  Am.  Dec.  409,  holding  that  a  w^'it  of 
replevin  gives  a  sheriff  no  authority  to  take 
from  the  person  of  defendant,  without  his 
consent,  an  article  of  personal  ornament,  even 
though  worn  by  him  for  the  sole  purpose  of 
keeping  it  beyond  the  reach  of  legal  process. 
The  exercise  of  such  powder  by  the  sheritf 
is  not  only  contrary  to  right  and  unsupported 
by  authority,  but  is  also  inconsistent  with 
sound  policy. 

35.  Vogt 'Mfg.,  etc.,  Co.  r.  Oettinger.  88 
Hun  (N.''  Y.)  '83,  34  N.  Y.  Suppl.  '  729,  2 
N.  Y.  Annot.  Cas.  275. 

Replevin  of  slaves  see  Gullett  v.  Lam- 
berton,  0  Ark.  109;  Morris  v.  Cannon,  1 
Harr.  (Del.)  220. 

36.  Asliton  r.  lleydonfeldt.  124  Cal.  14.  56 
Pac.  624,  on  tlie  ground  that  shares  in  a 
corporation  are  incorporeal  and  intangible 
property,  incapable  of  seizure. 

37.  Burr  r.  Daughertv,  21  Ark.  559. 

38.  Guthrie  v.  Weaver,  1  Mo.  App.  136. 
Corpse. —  Under  Howell  Annot.  St.  Mich. 

§  6856,  providing  for  replevin  whore  "  })ersonal 
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(ii)  Records,  Writings,  and  Documents  in  General.  The  general 
rule  is  that  replevin  will  lie  for  the  recovery  of  records,  documents,  and  writings 
in  general,  of  value,  unlawfully  detained. However,  replevin  will  not  lie  to 
recover  a  deed  where  the  title  to  land  is  involved  in  the  action. *° 

(ill)  Bills,  Notes,  Checks,  Etc.  A  promissory  note  is  personal  prop- 
erty, within  the  meaning  of  the  various  statutes,  and  may  be  recovered  in  an 
action  of  replevin. Replevin  likewise  lies  for  the  recovery  of  a  check,^^  bill  of 
exchange,^^  a  bond,^*  or  certificate  of  deposit. However,  after  a  check  has  been 
paid  at  bank  and  returned  canceled  to  the  drawer,  being  held  by  him  only  as  a 
voucher,  the  drawer  cannot  resort  to  the  action  of  replevin  for  the  check,  to  enforce 
a  claim  he  may  have  to  be  paid  the  amount  of  it  by  the  payee.^^ 


goods  and  chattels "  have  been  wrongfully 
taken  or  detained,  and"  sections  8346  and 
8347,  providing  for  judgment  for  defendant, 
when  plaintiff  fails  in  his  case,  for  a  re- 
turn of  the  property  or  its  full  value,  re- 
plevin will  not  lie  to  recover  the  body  of 
plaintiff's  brother  in  the  hands  of  an  under- 
taker, to  whom  it  had  been  delivered  by  the 
authorities  of  a  hospital.  Keyes  v.  Konkel, 
119  Mich.  550,  78  N.  W.  649,  75  Am.  St. 
Rep.  423,  44  L.  R.  A.  242.  See,  generally. 
Dead  Bodies,  13  Cyc.  266  et  seq. 

39.  Arkansas. —  Harris  v.  Harris,  43  Ark. 
535,  policy  of  insurance. 

Indiana. —  Wilson  v.  Rj^bolt,  17  Ind.  391, 
79  Am.  Dec.  486  (title  deeds)  ;  Southern 
Plank  Road  Co.  v.  Hixon,  5  Ind.  165  (record 
book  of  corporation)  ;  Opperman  v.  Citizens' 
Bank,  (Ind.  App.  1908)  85  K  E.  991  (cer- 
tificate of  bank  stock)  ;  Smith  v.  Downey,  8 
Ind.  App.  179,  34  N.  E.  823,  35  N.  E.  568,  52 
Am.  St.  Rep.  467  (certificate  of  bank  stock). 

Massachusetts. —  Sawyer  v.  Baldwin,  11 
Pick.  492  (parish  records)  ;  Stebbins  v.  Jen- 
nings, 10  Pick.  172  (parish  records). 

Mississippi, —  See  Campbell  v.  Brooks, 
(1908)  47  So.  545,  546,  in  which  it  was  said: 
*'A  deed,  as  such,  is  recoverable  in  an  action 
of  replevin,  where  same  is  unlaAvfully  de- 
tained, if  the  controversy  be  really  about 
the  deed  and  nothing  else,  and  the  delivery 
of  the  deed  is  beyond  dispute." 

North  Carolina. —  Bridgers  v.  Ormond, 
(1908)  02  S.  E.  422;  Pasterfield  V.  Sawyer, 
132  N.  C.  258,  43  S.  E.  799. 

Oregon. —  Willis  r.  Marks,  29  Oreg.  493, 
45  Pac.  293,  verified  claim  against  estate. 

United  States. —  Gibbs  v.  Usher,  10  Fed. 
Cas.  No.  5,387,  Holmes  348,  under  Massa- 
chusetts statute. 

Canada. —  Hammond  v.  McLay,  10  Can. 
L.  J.  269,  books  of  office. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  5. 

Shares  of  stock. —  Replevin  does  not  lie  to 
recover  shares  of  stock,  the  proceeding  not 
being  aimed  at  the  certificate  representing 
the  shares,  which  is  not  mentioned  in  the 
complaint.  Stock  in  a  corporation  is  an  in- 
tangible incorporeal  thing,  and  therefore  in- 
capable of  identification  or  seizure  under  the 
writ.  Ashton  v.  Heydenfeldt,  124  Cal.  14,  56 
Pac.  624.  To  the  same  effect  see  Bell  v.  Cali- 
fornia Bank,  153  Cal.  234,  94  Pac.  889. 

Proof  of  value  necessary. —  In  replevin  to 
recover  a  deed  its  value  must  be  proved,  and 
the  failure  to  do  so  justifies  a  dismissal  of 
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the  action.  Flannigan  v.  Goggins,  71  Wis. 
28,  36  K  W.  846. 

40.  Campbell  v.  Brooks,  (Miss.  1908)  47 
So.  545;  Pasterfield  v.  Sawyer,  132  N.  C. 
258,  43  S.  E.  799;  Hooker  v.  Latham,  118 
N.  C.  179,  23  S.  E.  1004;  Flannigan  v.  Gog- 
gins, 71  Wis.  28,  36  N.  W.  846.  And  see 
Nichols  V.  Mase,  94  N.  Y.  160,  holding  that 
a  railroad  lease  cannot  be  replevined.  Contra, 
Simmonsen  v.  Curtis,  43  Minn.  539,  45  N.  W. 
1135,  holding  that  replevin  will  lie  in  a  court 
of  competent  jurisdiction  on  the  part  of  the 
grantee  to  recover  a  deed,  although  the  fact 
of  its  delivery  be  in  controversy,  and  the  title 
to  realty  consequently  involved  in  the  action. 

The  certificates  of  location  under  a  patent, 
issued  in  pursuance  of  the  act  of  congress  of 
June  2,  1858,  relating  to  the  location  of  pri- 
vate land  grants,  being  hereditaments,  re- 
plevin would  not  lie  to  recover  them.  Walker 
V.  Daly,  80  Wis.  222,  49  N.  W.  812. 

41.  Bush  V.  Croomes,  125  Ind.  14,  24  N.  E. 
81;  Savery  v.  Hays,  20  Iowa  25,  89  Am.  Dec. 
511;  Graff  v.  Shannon,  7  Iowa  508;  Pritch- 
ard  V.  Norwood,  155  Mass.  539,  30  N.  E.  80; 
Masson  v.  Bovet,  1  Den.  (N.  Y.)  69,  43  Am. 
Dec.  651 ;  Boughton  v.  Bruce,  20  Wend. 
(N.  Y.)  234. 

Where  there  is  no  delivery  of  the  notes  to 
the  payee  and  no  title  thereto  vests  in  him, 
he  cannot  maintain  replevin  against  a  third 
party  in  whose  hands  the  maker  has  placed 
the  notes  with  instructions  not  to  deliver 
them  until  so  directed  by  the  maker.  Nich- 
ols, etc.,  Co.  V.  Hillsboro  First  Nat.  Bank,  6 
N.  D.  404,  71  N.  W.  135. 

42.  Haas  v.  Altieri,  2  Misc.  (N.  Y.)  252, 
21  N.  Y.  Suppl.  950. 

43.  Smith  v.  Eals,  81  Iowa  235,  46  N.  W. 
1110,  25  Am.  St.  Rep.  486,  holding  that  the 
accepter  of  a  bill  of  exchange  which  has  sub- 
sequently been  rendered  void  by  a  material 
alteration  may  maintain  an  action  of  re- 
plevin therefor  against  the  holder. 

44.  Douglas  v.  Wolf,  6  Kan.  88  (city 
bonds)  ;  Sager  v.  Blain,  44  N.  Y.  445  (gov- 
ernment bonds ) . 

45.  Robinson  v.  Stewart,  97  Mich.  454,  56 
N.  W.  853. 

46.  Barnett  r.  Selling,  70  N.  Y.  492. 
Where  a  certified  check,  which  was  obtained 

by  fraud  from  a  bank,  is  cashed  in  ^  good 
faith  by  a  firm,  and  the  payee,  by  mistake 
on  both  his  part  and  that  of  the  firm,  fails 
to  indorse  it,  the  firm  holds  subject  to  all 
original  defenses,  and  the  bank  is  not  liable; 
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(iv)  Money  or  Scrip.  The  general  rule  is  that  money  is  not  the  subject 
of  an  action  of  replevin/^  unless  it  is  so  marked  or  labeled  as  to  be  capable  of 
identification.*^ 

(v)  Undivided  Shares  in  Property. '^^  The  general  rule  is  undisputed 
that  replevin  lies  only  for  specific  property,  capable  of  identification  or  separation 
so  as  to  be  seized  in  kind/^  and  cannot  be  maintained  for  an  undivided  interest 
or  share,^^  except  in  cases  of  fraud  or  wrongful  confusion  of  property.^^  A  further 
exception  is  made,  by  some  authorities,  where  the  property  sought  to  be  replevied 
consists  of  a  part  of  a  larger  mass  of  the  same  nature  and  quality  which  can  be 
easily  divided  into  aliquot  parts.''^^ 

(vi)  Commingled  Goods.  Generally,  where  property  cannot  be  identified 
or  separated  so  as  to  be  seized  in  kind,  replevin  will  not  lie.^*  However,  according 
to  the  trend  of  modern  decisions,  where  goods  are  mixed,  and  are  of  the  same 
nature  and  value,  although  not  capable  of  an  actual  separation  by  identifying 
each  particle,  yet  if  a  division  can  be  made  of  equal  value,  as  in  the  case  of  oats, 
corn,  or  wheat,  then  each  party  may  claim  his  aliquot  part,  and  enforce  his  right 
in  an  action  of  replevin;  and  the  authorities  all  agree  that  where  defendant, 
with  fraudulent  intent,  takes  property  of  the  plaintiff  and  intermingles  it  with 


but  it  cannot  maintain  replevin  to  recover 
possession  of  the  check.  Goshen  Nat.  Bank 
v.  Bingham,  118  N.  Y.  349,  23  N.  E.  180,  16 
Am.  St.  Rep.  765,  7  L.  R.  A.  595. 

47.  Lovell  v.  Hammond  Co.,  66  Conn.  500, 
34  Atl.  511;  Pilkington  v.  Trigg,  28  Mo.  95; 
Hamilton  v.  Clark,  25  Mo.  App.  428;  Sager 
v.  Blain,  44  N.  Y.  445. 

Scrip. —  A  party  cannot  recover  scrip  of 
which  the  legal  title  is  in  defendant,  by 
plaintiff's  permission,  in  an  action  of  re- 
plevin, or  of  claim  and  delivery,  which  is 
of  the  same  legal  nature.  If  plaintiff  desires 
the  identical  scrip  his  remedy  is  in  equity, 
and  if  he  desires  damages  only  he  may  main- 
tain an  action  on  the  case.  Wheeler  v.  Allen, 
51  N.  Y.  37  [afflr^ning  49  Barb.  460].  Oom- 
■pare  Saunders  v.  Jordan,  54  Miss.  428 ; 
Wright  V.  Battley,  15  Manitoba  322. 

48.  California. —  Sharon  v.  Nunan,  63  Cal. 
234;  Skidmore  v.  Taylor,  29  Cal.  619  (parcel 
of  money  sealed  up  in  leather  bag)  ;  Griffith 
r.  Bogardus,  14  Cal.  410. 

Indian  Territory/. —  Eddings  v.  Boner,  1  In- 
dian Terr.  173,  38  S.  W.  1110,  money  con- 
tained in  a  canvas  waist-belt. 

Mississippi. —  Saunders  v.  Jordan,  54  Miss. 
428,  unindorsed  county  warrant,  under  Code 
(1871),  §  1528,  relating  to  replevin  of 
"  goods  and  chattels." 

Missouri. —  Hamilton  v.  Clark,  25  Mo.  App. 
428.  And  see  St.  Louis,  etc.,  R.  Co.  v.  Castell, 
28  Mo.  379. 

'Neiv  York. —  Graves  v.  Dudlev,  20  N.  Y. 
76. 

Ohio. —  Knapp  v.  Springmeier,  7  Ohio  Dec. 
(Reprint)  570,  3  Cine.  L.  Bui.  1122,  money 
marked  on  in  a  parcel. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  8. 

49.  Right  of  joint  owner  or  tenant  in  com- 
mon to  replevy  chattel  see  infra,  I,  C,  2,  e. 

50.  Hart  v.  Morton,  44  Ark.  447;  Ward  v. 
Worthington,  33  Ark.  830;  Low  r.  Martin, 
18  111.  286;  Stanley  v.  Robinson,  14  111.  App. 
480;  Kaufmann  v.  Schilling,  58  Mo.  218; 
Huff  v.  Henry,  57  Mo.  App.  341;  Halpin  v. 
Stone,  78  Wis.  183,  47  N.  W.  177. 


51.  Arkansas. —  Moseley  v.  Cheatham,  62 
Ark.  133,  34  S.  W.  543 ;  Titsworth  v.  Frauen- 
thal,  52  Ark.  254,  12  S.  W.  498;  Hart  v. 
Morton,  44  Ark.  447;  Washington  v.  Love, 
34  Ark.  93;  Ward  v.  Worthington,  33  Ark. 
830. 

Colorado. —  Hoeffer  v.  Agee,  9  Colo.  App. 
189,  47  Pac.  973. 

Idaho.— Hull  V.  Hull,  1  Ida.  361. 

Illinois. —  Low  v.  Martin,  18  111.  286;  Stan- 
ley V.  Robinson,  14  111.  App.  480.  And  see 
Reynolds  v.  McCormick,  62  111.  412. 

Indiana. —  Bowen  i;.  Roach,  78  Ind.  361. 

Iowa. —  Read  v.  Middleton,  62  Iowa  317, 
17  N.  W.  532,  holding  that  replevin  will  not 
lie  for  the  undivided  share  of  a  growing 
crop. 

Massachusetts. —  Hackett  v.  Potter,  131 
Mass.  50  (holding  that  a  part-owner  of  a 
vessel  cannot  maintain  replevin  for  his  un- 
divided part,  although  he  owns  a  major  in- 
terest in  the  vessel)  ;  Hart  v.  Fitzgerald,  2 
Mass.  509,  3  Am.  Dec.  75. 

Michigan. —  Kindy  v.  Green,  32  Mich.  310. 

Missouri. —  Pulliam  v.  Burlingame,  81  Mo. 
Ill,  51  Am.  Rep.  229;  Lisenby  v.  Phelps,  71 
Mo.  522;  Kaufmann  v.  Schilling,  58  Mo.  218; 
Cross  V.  Hulett,  53  Mo.  397;  Spooner  v.  Ross, 
24  Mo.  App.  599. 

Oregon. —  Schwarz  v.  Lee  Gon,  46  Oreg. 
219,  80  Pac.  110;  Sharp  v.  Johnson,  38  Oreg. 
246,  63  Pac.  485,  84  Am.  St.  Rep.  788"; 
Phipps  V.  Taylor,  15  Oreg.  484,  16  Pac.  171; 
Guille  v.  Fook,  13  Oreg.  577,  11  Pac.  277. 

Tennessee. —  Jackson  v.  Stockard,  9  Baxt. 
260. 

See  42  Cent.  Dig.  tit.  "Replevin."  §  11. 

52.  Low  V.  Martin.  18  111.  286;  Stanley  v. 
Robinson,  14  111.  Anp.  480.  And  sct»  infra^ 
I,  B,  1,  b,  (VI). 

53.  Pitman  v.  Ba  urn  stark,  63  Kan.  69,  64 
Pac.  968.    And  S(v  infra.  I,  B,  1,  b,  (Vl). 

54.  Sep  supra.  T.  B,  1,  b,  (v). 

55.  Arkansas. —  Rust  Land,  etc.,  Co.  v. 
Isom,  70  Ark.  99,  66  S.  W.  434,  d\  Am.  St. 
Rep.  68.  Compare  Hart  r.  Morton,  44  Ark. 
447. 
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property  of  his  own  so  that  they  cannot  be  distinguished^  plaintiff  may  main- 
tain replevin  for  at  least  his  share  thereof.^^  In  such  cases  the  owner  is  allowed 
to  take  his  own  share  of  the  bulk,  kind  for  kind  and  measure  for  measure. It 
seems,  however,  that  if  the  character  of  the  property  is  so  essentially  changed 
by  the  mixture  that  one  aliquot  part  would  not  be  the  equivalent  of  another, 
the  rule  is  otherwise.^^    And  if  the  mixture  occurs  through  plaintiff's  fault,  he 


California. —  Adams  v.  Gorham,  6  Cal.  68. 

loica. —  Read  v.  Middleton,  62  Iowa  317, 
17  N.  W.  532. 

Kansas. —  Piazzek  v.  White,  23  Kan:  621, 
33  Am.  Rep.  211. 

Massachusetts. —  Rvder  v.  Hathaway,  21 
Pick.  298;  Gardner  v.  Dutch,  9  Mass.  427. 
But  see  Scudder  v.  Worster,  11  Cush.  573. 

Michigan. —  Freese  Arnold,  99  Mich.  13, 
57  N.  W.  1038;  Wattles  i\  Dubois,  67  Mich. 
313,  34  N.  W.  672;  Sutherland  v.  Carter,  52 
Mich.  151,  471,  17  N.  W.  780,  18  N.  W.  223; 
Crapo  V.  Seybold,  36  Mich.  444. 

Minnesota. —  Ellingboe  v.  Brakken,  36 
Minn.  156,  30  N.  W.  659;  Stone  v.  Quaal, 
36  Minn.  46,  29  N.  W.  326. 

Missouri. —  Kaufmann  v.  Schilling,  58  Mo. 
218;  Mine  La  Motte  Lead,  etc.,  Co.  v.  White, 
106  Mo.  App.  222,  80  S.  W.  356;  Huff  v. 
Henry,  57  Mo.  App.  341. 

Nebraska. —  Fines  v.  Bolin,  36  Nebr.  621, 
54  N.  W.  990;  Grimes  v.  Cannell,  23  Nebr. 
187,  36  N.  W.  479. 

New  York. —  Kimberly  v.  Patchin,  19  N.  Y. 
330,  75  Am.  Dec.  334. 

Pennsylvania. —  Wilkinson  v.  Stewart,  85 
Pa.  St.  255;  Henderson  v.  Lauck,  21  Pa.  St. 
359. 

Wisconsin. —  Bent  v.  Hoxie,  90  Wis.  625, 
64  N.  W.  426;  Halpin  v.  Stone,  78  Wis.  183, 
47  N.  W.  177;  Eldred  v.  Oconto  Co.,  33  Wis. 
133. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  15. 
Contra.— Hull  v.  Hull,  1  Ida.  361;  Low  v. 
Martin,  18  111.  286. 
Another  statement  of  the  doctrine  is,  in 

substance,  that  as  to  articles  like  wheat  and 
the  cereal  grains,  and  the  flour  manufactured 
from  them,  wine,  oil,  and  fruits  of  the  earth 
which  are  sold,  not  by  a  description  which 
refers  to  and  distinguishes  the  particular 
thing,  but  in  quantities  which  are  ascertained 
by  weight,  measure,  or  count,  and  which  are 
undistinguishable  from  each  other  by  any 
physical  difference  in  size,  shape,  texture,  or 
quality,  there  may  be  different  owners  of  a 
common  mass,  each  having  a  separate  prop- 
erty in  his  share,  and  each  entitled  to  sever 
it  from  the  share  or  shares  of  the  others, 
and,  if  necessary  for  the  preservation  of  his 
rights,  to  maintain  replevin  for  the  same, 
subject  to  deductions  for  any  loss  or  waste 
properly  falling  to  his  share  while  the  prop- 
erty remained  in  mass.  Piazzek  v.  White,  23 
Kan.  621,  33  Am.  Rep.  211;  Young  v.  Miles, 
20  Wis.  615. 

Grain. —  Where  grain  belonging  to  different 
owners  has  been  stored  in  mass  with  their 
consent,  each  may,  if  necessary  for  the  main- 
tenance of  his  rights,  maintain  replevin  for 
his  share  (Piazzek  v.  White,  23  Kan.  621,  33 
Am.    Rep.   211;    Ellingboe   v.   Brakken,  36 
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Minn.  156,  30  N.  W.  659;,  Kaufmann  v.  Schil- 
ling, 58  Mo.  218;  Fines  v.  Bolin,  36  Nebr. 
621,  54  N.  W.  990;  Grimes  v.  Cannell,  23 
Nebr.  187,  36  N.  W.  479 ;  Inglebright  v.  Ham- 
mond, 19  Ohio  337,  53  Am.  Dec.  430;  Hen- 
derson V.  Lauck,  21  Pa.  St.  359),  subject  to 
deduction  of  his  proportion  of  loss  or  waste 
occurring  to  it  while  so  in  mass  (Young  v. 
Miles,  20  Wis.  615).  A  tenant  in  common 
of  grain  may  maintain  replevin  against  a 
cotenant  who  unlawfully  withholds  plaintiff's 
share.  Freese  v.  Arnold,  99  Mich,  13,  57 
N.  W.  1038;  Wattles  v.  Dubois,  67  Mich. 
313,  34  N.  W.  672;  Sutherland  v.  Carter,  52 
Mich.  151,  471,  17  N.  W.  780,  18  N.  W.  223; 
Crapo  D.  Seybold,  36  Mich.  444. 

Lumber. —  Replevin  will  lie  for  lumber,  al- 
though it  cannot  be  identified  because  of  its 
being  intermixed  with  other  lumber  of  the 
same  kind  and  value.  Rust  Land,  etc.,  Co. 
I'.  Isom,  70  Ark.  99,  66  S.  W.  434,  91  Am. 
St.  Rep.  68;  Mine  La  Motte  Lead,  etc.,  Co. 
V.  White,  106  Mo.  App.  222,  80  S.  W.  356. 
The  owner  of  the  lumber  manufactured  from 
logs  which  the  manufacturer  had  mingled 
with  his  own  logs  of  the  same  quality  may 
replevy  out  of  the  common  mass  of  the  lum- 
ber manufactured  from  all  of  such  logs  a 
quantity  not  exceeding  his  contribution 
thereto.  Bent  v.  Hoxie,  90  Wis.  625,  64 
N.  W.  426. 

When  cotton  has  been  innocently  mixed 
and  baled  it  has  been  held  that  replevin  will 
not  lie  for  part  of  the  bale,  since  division  in 
kind  cannot  be  made  without  injury  to  the 
other  party.  For  if  the  bale  be  torn  to  pieces 
the  cotton  would  have  to  be  rebaled  at  addi- 
tional expense.  Rust  Land,  etc.,  Co.  v.  Isom, 
70  Ark.  99,  66  S.  W.  434,  91  Am.  St.  Rep. 
68;  McKennon  v.  May,  39  Ark.  442. 

56.  Maine.—  Wingate  v.  Smith,  20  Me.  287. 
Mississippi. —  Peterson   v.  Polk,   67  Miss. 

163,  6  So.  615. 

Wisconsin. —  Stearns  v.  Raymond,  26  Wis. 
74. 

United  States. —  Schulenberg  v.  Harriman, 
21  Wall.  44,  22  L.  ed.  551  [affirming  21  Fed. 
Cas.  No.  12,486,  2  Dill.  398]. 

Canada. —  McDonald  v.  Lane,  7  Can.  Sup. 
Ct.  462 ;  Des  Brisay  v.  Mooney,  7  N,  Brunsw. 
53. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  15. 
And  see  Stanley  v.  Robinson,  14  111.  App. 
480. 

57.  Kaufmann  v.  Schilling,  58  Mo.  218; 
Huff  V.  Henry,  57  Mo.  App.  341. 

58.  Schwarz  v.  Lee  Gon,  46  Oreg.  219,  80 
Pac.  110  (where  it  is  said  that  this  rule  can 
have  no  application  to  an  action  to  recover 
an  undivided  interest  in  a  certain  number  of 
bales  of  hops,  which,  as  the  evidence  shows, 
not  only  vary  in  weight,  but  are  not  neces- 
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is  not  entitled  to  maintain  replevin  for  his  share  of  the  property/^  but  only  for 
such  part  thereof  as  he  can  identify  as  his  own.^° 

(vii)  Articles  Manufactured  From  Material  Taken.  If  prop- 
erty be  taken  from  the  possession  of  the  rightful  owner  by  a  wilful  trespasser  or 
thief,  who  manufactures  or  converts  it  into  a  different  article,  the  manufactured 
article,  if  it  can  be  identified  in  its  improved  form,  may  be  retaken  by  replevin 
from  the  wrong-doer,  or  from  a  purchaser  thereof  whether  he  be  an  innocent 
purchaser  or  one  having  notice,  because  the  wrong-doer  has  no  title  which 
he  can  convey,^*  however  great  the  change  that  may  be  wrought;  and  this  is 
the  rule  of  the  civil  as  well  as  the  common  law.^*^  The  new  product,  in  its  improved 
state,  belongs  to  the  owner  of  the  original  materials,  provided  it  be  proved  to 
have  been  made  from  them.^^  To  authorize  replevin  for  chattels  so  manufac- 
tured it  is  of  course  necessary  that  their  identity  be  shown.  If  they  cannot  be 
identified  the  action  must  be  for  conversion,®^  and  in  all  cases  where  the  new 
product  cannot  be  identified  by  mere  inspection,  the  original  must  be  traced  by 
the  testimony  of  witnesses  from  hand  to  hand  through  the  process  of  transforma- 
tion.®^ Although  the  contrary  has  been  held,'^^  the  weight  of  authority  is  to  the 
effect  that  where  the  wrongful  taking  was  in  good  faith,  and  not  an  intentional 
injury,  the  owner  of  the  original  material  cannot  maintain  replevin  after  it  has 
undergone  a  transformation  which  converts  it  into  an  article  substantially  dif- 
ferent.'^^   Likewise,  if  property  wrongfully  taken  afterward  comes  into  the  hands 


sarily  of  uniform  quality  or  grade.  Plain- 
tili's  interest  therefore,  if  less  than  the  entire 
amount,  could  not  be  separated  from  that  of 
his  cotenant  without  injury  or  loss  to  one 
party  or  the  other,  and  replevin  will  not 
lie)  ;  Wilkinson  v.  Stewart,  85  Pa.  St.  255. 

59.  Dillingham  v.  Smith,  30  Me.  370;  Wil- 
liams V.  Morrison,  32  Fed.  177. 

60.  Dillingham  v.  Smith,  30  Me.  370. 

61.  Arkansas. —  McKinnis  v.  Little  Rock, 
etc.,  R.  Co.,  44  Ark.  210.  And  see  Stotts  v. 
Brookfield,  55  Ark.  307,  18  S.  W.  179. 

Indiana. —  See  opinion  of  Biddle,  J.,  in 
Ricketts  v.  DorreL  55  Ind.  470,  473. 

Maine. —  Wingate  v.  Smith,  20  Me.  287. 

Mississippi. —  Heard  v.  James,  49  Miss.  236. 

Missouri. —  Gray  v.  Parker,  38  Mo.  160. 

New  York. —  Silsbury  v.  McCoon,  3  N.  Y. 
379,  53  Am.  Dec.  307*;  Clemmons  v.  Brinn, 
36  Misc.  157,  72  N.  Y.  Suppl.  1066  [affirming 
35  Misc.  844,  72  N.  Y.  Suppl.  1097];  Brown 
V.  Sax,  7  Cow.  95.  And  see  Betts  v.  Lee,  5 
Johns.  348,  4  Am.  Dec.  368. 

Pennsylvania. —  Snvder  v.  Vaux,  2  Rawle 
423. 

And  see  as  sustaining  this  doctrine  Nesbitt 
V.  St.  Paul  Lumber  Co.,  21  Minn.  491. 

Reasons  for  rule. —  The  law  will  not  permit 
any  man  to  take  advantage  of  his  own  wrong. 
Gray  v.  Parker,  38  Mo.  160.  And  if  a  wilful 
trespasser  should  be  able  to  protect  himself 
by  any  change  which  he  might  communicate 
to  the  shape  or  form  of  the  materials,  an 
unbounded  license  would  be  given  to  plunder 
and  the  security  of  personal  property  would 
be  exceedingly  diminished.  Snvder  v.  Vaux, 
2  Rawle  (Pa.)  423. 

Applications  of  rule. — The  rule  lias  been  ap- 
plied in  the  case  of  timber  converted  into  cross 
ties  (Stotts  V.  Brookfield,  55  Ark.  307,  18  S.  W. 
179;  McKinnis  v.  Little  Rock,  etc.,  R.  Co.,  44 
Ark.  210),  corn  into  whisky  (Silsbury  v.  Mc- 
Coon, 3  N.  Y.  379,  53  Am.  Dec.  307),  trees 
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or  logs  converted  into  boards  or  plank  ( Davis 
V.  Easley,  13  111.  192;  Wingate  v.  Smith,  20 
Me.  287;  Brown  v.  Sax,  7  Cow.  (N.  Y.)  95), 
or  into  rails  and  posts  (Snyder  v.  Vaux,  2 
Rawle  (Pa.)  423),  or  into  staves  (Heard  v. 
James,  49  Miss.  236).  In  all  these  cases  it 
was  held  that  there  was  not  such  an  altera- 
tion in  the  property  as  would  preclude  a  re- 
covery in  replevin.  -  Other  illustrations  found 
in  the  books  are  manufacture  of  leather  into 
shoes,  cloth  into  garments,  iron  made  into 
bars  or  tools,  trees  squared  into  timber, 
grapes  made  into  wine,  and  olives  into  oil.  See 
Silsbury  v.  McCoon,  3  N.  Y.  379,  53  Am.  Dec. 
307  [citing  Justinian  Inst.  Dig.  lib.  10,  tit.  4, 
leg.  12,  §^13];  Brown  v.  Sax,  7  Cow.  (N.  Y.) 
95  [citing  Bro.  Prop.  pi.  23;  F.  Moore  Rep. 
20,  pL  67]. 

62.  McKinnis  v.  Little  Rock,  etc.,  R.  Co., 
44  Ark.  210;  Strubbee  v.  Cincinnati  R.  Co., 
78  Kv.  481,  39  Am.  Rep.  251;  Silsbury  r. 
McCoon,  3  N.  Y.  379,  53  Am.  Dec.  307. 

63.  McKinnis  v.  Little  Rock,  etc.,  R.  Co., 
44  Ark.  210. 

64.  McKinnis  v.  Little  Rock,  etc.,  R.  Co., 
44  Ark.  210;  Grav  v.  Parker,  38  Mo.  160; 
Silsbury  v.  McCoon,  3  N.  Y.  379,  53  Am.  Dec. 
307. 

65.  Gray  v.  Parker,  38  Mo.  160. 

66.  Silsbury  r.  McCoon,  3  N.  Y.  379.  53 
Am.  Dec.  307 ;  Justinian  Inst.  Dig.  lib.  10, 
tit.  4,  §  12. 

67.  Silsbury  u.  McCoon,  3  N".  Y.  379,  53 
Am.  Dec.  307. 

68.  Gray  r.  Parker,  38  Mo.  160;  Snvder 
r.  Vaux.  2  Rawle  (Pa.)  423.  And  see  Win- 
gate r.  Smith,  20  Mc.  287. 

^  69.  Silsburv  r.  McCocn,  3  N.  Y.  379.  53 
Am.  Doc.  307. 

70.  Stotts  r.  Brookfield,  55  Ark.  307.  IS 
S.  W.  179. 

71.  Wetherbpc  r.  Green.  22  Mich.  311.  7 
Am.  Rep.   653;   Heard   r.  James,  49  Miss. 
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of  an  innocent  holder,  who  converts  it  into  an  article  of  different  species,  so  that 
its  identity  is  destroyed,  the  original  owner  cannot  maintain  replevin  for  it.  His 
remedy  is  by  action  for  the  conversion.''^  But  if  property  wrongfully  taken 
comes  into  the  hands  of  one  who  has  actual  or  constructive  notice  of  the  trespass, 
and  he  converts  it  into  a  different  article,  the  original  owner  may  maintain  replevin 
for  it  if  he  can  identify  it.^^ 

(viii)  Property  on  Defendant's  Person.  Property  worn  on  the  per- 
son cannot  be  seized  on  a  writ  of  replevin,'*  and  it  makes  no  difference  that  it 
was  worn  for  the  purpose  of  keeping  it  beyond  the  reach  of  legal  process.''^ 

(ix)  Property  Distrained  For  Rent  —  (a)  Property  of  Tenant.  In  the 
absence  of  any  statutory  provisions  affecting  the  doctrine,  replevin  may  be  brought 
to  try  the  legality  of  a  distress  for  rent,  provided  there  is  no  sum  whatever  in 
arrear.'^^  But  if  any  sum,  however  small,  were  due,  and  the  distress  was  for  a 
greater  sum,  or  exc^sive  in  regard  to  the  quantity  of  goods  taken,  or  otherwise 
irregular,  replevin  does  not  lie,  but  the  remedy  must  be  by  action  on  the  case.''' 
Nor  does  replevin  lie  against  one  who  has  levied  a  distress  warrant  against  prop- 
erty where  the  property  remains  in  the  actual  possession  of  its  owner. ''^ 


236;  Gray  v.  Parker,  38  Mo.  160;  Potter  v. 
Mardre,  74  N.  C.  36: 

Application  of  rule. —  The  doctrine  was  ap- 
plied where  the  property  taken,  a  tree,  was 
manufactured  into  a  canoe.  Potter  v.  Mar- 
dre, 74  N.  C.  36. 

72.  Silsbury  v.  McCoon,  3  N.  Y.  379,  53 
Am.  Dec.  307. 

Reason  for  rule. —  In  a  case  of  this  kind, 
the  change  in  the  species  of  the  chattel  is  not 
an  intentional  wrong  to  the  original  o\vner. 
It  is  therefore  regarded  as  a  destruction  or 
consumption  of  the  original  materials,  and 
the  true  owner  is  not  permitted  to  trace  their 
identity  into  the  manufactured  article  for 
the  purpose  of  appropriating  to  his  own  use 
the  labor  and  skill  of  the  innocent  occupant 
who  wrought  the  change;  but  he  is  put  to 
his  action  for  damages  as  for  a  thing  con- 
sumed and  may  recover  its  value  as  it  was 
when  the  conversion  or  consumption  took 
place.  Silsbury  v.  McCoon,  3  N.  Y.  379,  53 
Am.  Dec.  307. 

73.  Nelson  v.  Graff,  12  Fed.  389. 

74.  Maxham  v.  Day,  16  Gray  (Mass.)  213, 
77  Am.  Dec.  409.  And  see  as  sustaining  this 
rule  by  analogy  Mack  v.  Parks,  8  Gray 
(Mass.)  517,  69  Am.  Dec.  267;  Sunbolf  v. 
Alford,  3  M.  &  W.  253. 

Reason  for  rule. —  "  Practical  jurisprudence 
looks,  in  the  application  of  remedies,  to  the 
peace,  good  order  and  decorum  of  society. 
The  evils  which  would  flow  from  the  unre- 
stricted use  of  a  civil  process  to  search  the 
person  and  to  seize  from  it  articles  of  dress 
or  use  or  ornament,  are  obvious  and  mani- 
fold. It  would  bring  the  officer  of  law  in 
direct  contact  with  the  citizen,  under  cir- 
cumstances well  calculated  to  excite  irrita- 
tion and  anger,  and  lead  directly  to  breaches 
of  the  peace.  It  would  place  in  the  hands  of 
wicked  and  evil  disposed  persons  the  means 
of  annoyance  and  injury,  and  the  power  to 
interfere  wantonly  and  without  just  cause 
with  the  most  sacred  rights  of  the  person." 
Maxham  v.  Day,  16  Gray  (Mass.)  213,  219, 
77  Am.  Dec.  409. 

75.  Maxham  v.  Day,  16  Gray  (Mass.)  213, 
77  Am.  Dec.  409. 
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76.  Hare  v.  Stegall,  60  111.  380 ;  Wilson  v. 
Weller,  1  B.  &  B.  57,  3  Moore  C.  P.  294,  5 
E.  C.  L.  501;  1  Chitty  PL  (6th  Am.  ed.) 
188.  And  see  Towns  v.  Boarman,  23  Miss. 
186. 

Rule  under  special  statutory  provisions. — 

By  virtue  of  statutory  provisions  in  some 
jurisdictions  the  common-law  rule  has  been 
materially  changed.  In  one  state  the  stat- 
utes make  replevin  the  method  for  the  ten- 
ant to  pursue  whenever  he  would  contest  the 
landlord's  right  to  sell  the  goods  seized 
(Esterly  Mach.  Co.  v.  Spencer,  147  Pa.  St. 
466,  23  Atl.  774;  Bair  v.  Warfel,  5  Lane. 
L.  Rev.  (Pa.)  81),  and  where  the  statutory 
provisions  have  been  complied  with,  it  is 
the  only  remedy  (Sassman  v.  Brisbane,  7 
Phila.  (Pa.)  159).  So  in  another  jurisdic- 
tion where  attachment  is  sued  out  for  rent 
against  a  tenant  on  affidavit  that  his  rent 
is  not  due,  but  that  the  tenant  is  removing 
his  property,  so  no  distress  can  be  made 
and  the  property  attached  is  sold,  an  action 
cannot  be  maintained  on  the  bond,  for  double 
damages,  under  a  statute  which  by  its  terms 
is  confined  to  cases  where  there  have  been 
sales  of  property  under  attachments  "  for 
rent  pretended  to  be  due  and  in  arrear," 
where  in  truth  no  rent  or  other  thing  is  due 
or  in  arrear.  "  In  such  cases  the  remedy  of 
the  tenant,  where  the  attachment  is  wrong- 
ful, is  .  .  .  [under  the  statutes]  by  replevy- 
ing the  property  and  obtaining  judgment  for 
damages  on  the  bond.  ...  It  is  only  where 
the  landlord  falsely  pretends  that  there  is 
something  due  where  in  truth  nothing  is 
due,  that  the  tenant  can  without  replevying 
the  property  maintain  a  suit  on  the  bond  for 
double  damages."  Kvzer  v.  Middleton,  61 
Miss.  360,  362. 

77.  Lindley  v.  Miller,  67  111.  244;  Hare  v. 
Stegall,  60  111.  380;  Whitney  v.  Carle,  8 
B.  Mon.  (Kv.)  171;  1  Chitty  PI.  (6th  Am. 
ed.)  188. 

78.  Johnson  v.  Prussing,  4  111.  App.  575, 
in  which  it  was  said  that  to  sustain  the  ac- 
tion of  replevin  it  is  necessary  to  show  that 
defendant  took  it  from  the  actual  or  con- 
structive possession  of  plaintiff. 
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(b)  Property  of  Third  Person.  In  the  absence  of  statute  relating  thereto 
it  has  been  held  that  where  property  is  taken  from  its  owner  on  a  distress  for  rent 
against  another,  he  may  maintain  replevin  for  it.^'^  So  by  the  provisions  of  the 
statutes  of  one  jurisdiction  replevin  is  the  proper  remedy  to  be  used  by  a  person 
whose  goods  have  been  improperly  distrained  for  rent  due  by  a  tenant;  and 
where  the  provisions  of  the  statute  are  complied  with,  he  is  bound  to  proceed  by 
replevin  or  not  at  all.^^ 

(x)  Cattle  Distrained  Damage  Feasant.  Where,  as  is  usually  the 
case,  the  distraint  of  cattle  damage  feasant  is  regulated  by  statute,  there  must 
be  a  strict  compliance  therewith  by  one  maldng  a  distraint;  the  cattle  can  only 
be  held  for  causes  mentioned  in  the  statute;  and  the  rightfulness  of  the  distraint 
may  ordinarily  be  tried  in  an  action  of  replevin. The  owner  of  cattle  distrained 
damage  feasant  is  entitled  to  succeed  in  an  action  of  replevin  if  the  land  tres- 
passed upon  was  not  inclosed  by  a  lawful  fence;  and  payment  of  the  damage 
done  is  not  essential  to  maintain  the  action. So  the  owner  may  maintain  replevin 
if  the  amount  of  damages  demanded  is  excessive. Where  cattle  have  been 
distrained  as  damage  feasant  without  lawful  authority,  even  though  they  are 
forcibly  reclaimed  by  the  owner,  the  person  making  the  distraint  has  no  such 
special  property  in  or  right  to  possession  of  the  cattle  as  will  authorize  him  to 
bring  replevin  against  the  owner  for  the  cattle.      And  where  by  statute  a  person 


79.  Southern  R.  Co.  v.  Sarratt,  58  S.  C. 
98,  36  S.  E.  504. 

80.  Esterly  Mach.  Co.  v.  Spencer,  147  Pa. 
St.  466,  23  Atl.  774;  Caldeleugh  v.  Hollings- 
worth,  8  Watts  &  S.  (Pa.)  302;  Thomas  v. 
Baner,  6  Pa.  Dist.  177 ;  Starr  v.  Simon,  9 
Pa.  Co.  Ct.  15  (in  which  it  was  said  that 
the  Pennsylvania  statute  which  reserves  to 
the  owner  of  goods  distrained  as  well  as  to 
the  tenant  the  right  to  replevy  is  an  excep- 
tion to  another  statute  forbidding  replevin 
for  property  seized  for  rent  in  arrear,  and 
the  owner  may  replevy  after  five  days  from 
the  distraint  if  no  sale  has  been  made)  ; 
Lardner  v.  Mutual  L.  Ins.  Co.,  32  Wkly. 
Notes  Cas.  (Pa.)  62  [overruling  Power  v. 
Howard,  22  Wkly.  Notes  Cas.   (Pa.)  475. 

81.  Esterly  Mach.  Co.  v.  Spencer,  147  Pa. 
St.  466,  23  Atl.  774  (holding  that  where 
such  a  person  receives  notice  of  the  distress, 
and  the  landlord  postpones  the  sale  to  give 
him  an  opportunity  to  bring  replevin,  which 
he  refuses  to  do,  he  cannot,  after  the  sale, 
bring  trespass  against  the  landlord  for  the 

,  value  of  the  goods)  ;  Caldeleugh  v.  Hollings- 
worth,  8  Watts  &  S.  (Pa.)  302  (holding  that 
the  owner  of  a  chattel  which  has  been  dis- 
trained for  rent  and  sold  cannot  maintain 
trover  for  it  against  the  landlord  where  the 
statutory  provisions  have  been  complied 
with)  ;  Thomas  v.  Baner,  6  Pa.  Dist.  177. 

82.  Jones  v.  Clouser,  114  Ind.  387,  16  N.  E. 
797 ;  Anderson  r.  Worley,  104  Ind.  165,  3 
N.  E.  817. 

If  the  person  making  the  distraint  places 
his  right  to  hold  possession  on  a  false  ground, 
->  by  asserting  an  unfounded  claim  for  dam- 
ages, he  cannot  change  position  to  the  injury 
of  the  owner  who  may  replevy.  Jones  v. 
Clouser,  114  Ind.  387,^16  N.  E.  707. 

83.  Syford  v.  Shriver,  61  Iowa  155,  16 
N.  W.  56. 

Tender  of  damages. —  If  a  tender  of  dam- 
ages is  required  by  statute  the  action  cannot 


be  maintained  without  such  tender  (Phelan 
V.  Bonham,  9  Ark.  389 ;  Holcomb  v.  Davis, 
56  111.  413)  ;  but  the  action  lies  where  such 
tender  is  made  and  the  person  making  the 
distraint  refuses  to  release  the  cattle  dis- 
trained (Nelson  v.  Smith,  26  111.  App.  57). 

In  Michigan,  if  a  party  has  in  good  faith 
taken  trespassing  cattle  damage  feasant,  re- 
plevin to  test  the  validity  of  a  distraint 
must  be  brought  under  the  special  statutes 
relating  to  the  distraint  and  replevy  of 
beasts.  Cox  v.  Chester,  77  Mich.  494,  43 
N.  W.  1028;  Marx  v.  Labadie,  51  Mich.  605, 
17  N.  W.  76;  Marx  v.  Woodruff,  50  Mich. 
361,  15  N.  W.  510;  Campau  v.  Konan,  39 
Mich.  362;  Hamlin  v.  Mack,  33  Mich.  103; 
Johnson  r.  Wing,  3  Mich.  163.  But  where 
cattle  stray  upon  a  person's  land,  through 
his  neglect  to  maintain  a  sufficient  fence, 
he  has  no  right  to  distrain  them,  and  the 
owner  may  replevy  them  under  the  general 
statute  relating  to  replevin.  The  person  dis- 
training cannot  by  so  doing  and  claiming 
damage  which  the  statute  says  he  shall  not 
recover  or  the  owner  of  the  cattle  be  liable 
for  drive  his  neighbor  to  proceed  under  this 
special  statute,  nor  can  he  deprive  him  of 
any  remedy  the  law  affords  him  to  recover 
property  wrongfully  detained.  Cox  v. 
Chester,  77  Mich.  494,  43  N.  W.  1028. 

84.  Anderson  v.  Worlev,  104  Ind.  165,  3 
N.  E.  817;  Clark  v.  Stipp,  75  Ind.  114; 
Blizzard  v.  W^alker,  32  Ind.  437. 

Person  distraining  a  trespasser. —  If  the 
lands  of  the  person  making-  the  distraint 
are  not  inclosed  by  a  lawful  fence,  he  has 
no  right  to  distrain,  and  if  he  does  so  the 
possession  whicli  he  acquires  is  unlawful  and 
he  becomes  a  trespasser.  Svford  Shriver, 
61  Iowa  155,  16  N.  W.  56. 

85.  Blizzard  r.  Walker,  32  Ind.  437. 

86.  Norton  v.  Rockev,  46  IMich.  460,  9 
N.  W.  492. 

87.  Taylor  v.  Welbey,  36  Wis.  42. 

[I,  B,  I,b,(x)] 


1364    [34  Cyc] 


REPLEVIN 


who  takes  up  animals  as  estrays  is  given  a  lien  thereon  for  his  lawful  charges, 
and  the  owner  is  not  entitled  to  possession  except  on  payment  of  such  damages, 
if  he  retakes  the  animals  without  paying  the  charges,  the  person  who  took  them 
up  may  maintain  an  action  of  replevin. 

(xi)  Cattle  Impounded  —  (a)  By  Owner  of  Land  Trespassed  On.  Where 
cattle  damage  feasant  are  distrained  by  one  upon  whose  land  they  have  trespassed, 
it  seems  that  the  owner  may  maintain  replevin  therefor  if  sufficient  amends  are 
tendered  before  they  are  actually  impounded. And  where  cattle  have  escaped 
and  done  damage  to  the  land  of  the  party  impounding  them,  through  no  fault 
of  the  owner,  he  may  have  his  action  of  replevin  for  their  recovery.  The  action 
of  replevin  cannot  be  maintained  against  a  pound-keeper  so  long  as  he  retains 
the  creatures  impounded  within  the  custody  of  the  law.^^  But  where  he  volun- 
tarily parts  with  his  legal  control  over  them  he  cannot  lawfully  retake  them,  and 
if  he  take  them  again  replevin  will  lie  against  him.^^  Under  a  statute  which 
provides  that  "in  all  cases,  the  owner  of  the  creatures  impounded  may  at  any 
time,  while  the  creatures  remain  in  the  pound,  replevie  the  same,  if  he  see  cause," 
replevin  is  the  appropriate  remedy,  to  try  as  well  the  regularity  of  the  proceedings 
in  relation  to  the  distress,  as  the  legality  of  the  taldng.*^^  Where  cattle  are 
impounded  defendant  must  comply  strictly  with  the  requisites  of  the  statute 
authorizing  it  or  he  will  be  a  trespasser  ah  initio  and  the  owner  may  maintain 
replevin  for  the  cattle  impounded. And  where  cattle  are  seized  and  impounded 
and  the  appraisers  appointed  under  the  provisions  of  the  statute  decide  that  no 
damage  was  done,  the  impounding  is  illegal  and  the  owner  may  maintain  replevin 
therefor  against  the  impounder. 

(b)  By  Officer.  By  the  common  law  cattle  wandering  about  damage  feasant 
might  be  taken  up  and  impounded  and  the  owner  cannot  maintain  replevin  there- 
for; and  under  a  statute  providing  that  all  writs  of  replevin  granted  to  an  owner 
of  chattels  seized  in  distress  by  an  officer  acting  in  his  official  capacity  under 
the  authority  of  the  state  are  void,  replevin  will  not  lie  against  an  officer  who  in 
obedience  to  an  ordinance  impounds  stray  cattle. So  it  has  been  held  that 
where  an  officer  has  impounded  animals  running  at  large  and  there  is  nothing  to 
show  that  he  has  failed  to  obey  the  strict  letter  of  the  statute,  the  ov/ner  cannot 
maintain  replevin  therefor  unless  he  has  complied  with  the  statutory  requirement 
as  to  payment  or  tender  of  costs  or  expenses. 


88.  Ford  v.  Ford,  3  Wis.  399. 

89.  Dame  v.  Dame,  43  N.  H.  37. 

90.  York  V.  Davis,  11  N.  H.  241. 

91.  Bills  V.  Kinson,  21  N.  H.  448;  Protch- 
ard  V.  Stevens,  3  Hayw.  (Tenn.)  522. 

92.  Bills  V.  Ivinson,  21  N.  H.  445. 

93.  Kimball  v.  Adams,  3  N.  H.  182;  Brown 
V.  Smith,  1  N.  H.  36. 

94.  Morse  v.  Reed,  28  Me.  481;  Brown  v. 
Smith,  1  N.  H.  36;  Armbruster  v.  Wilson, 
43  Hun  (N.  Y.)  261. 

Failure  to  give  notice. —  When  cattle  have 
been  taken  damage  feasant,  if  notice  be  not 
given  as  the  statute  requires,  the  omission 
is  a  non-feasance  which  does  not  render  the 
first  taking  unlawful;  but  the  subsequent 
detention  of  the  cattle  will  be  deemed  un- 
lawful. The  New  Hampshire  statute  has 
made  replevin  an  appropriate  remedy  for 
such  unlawful  detention.  Kimball  v.  Adams, 
3  N.  H.  182. 

Defective  notice. —  Where  the  statute  pro- 
vides that  the  notification  to  the  ov/ner  of 
impounded  animals  must  describe  the 
creatures  that  did  the  damage,  if  the  notifi- 
cation omits  to  describe  one  of  the  creatures, 

[I,  B,  1,  b,  (x)] 


the  owner  may  maintain  replevin  for  it, 
but  not  for  the  others  properly  described. 
Such  defect  in  the  notice  will  not  impair 
its  validity  aS'  respects  the  creatures  prop- 
erly described.    Brown  v.  Smith,  1  N.  H.  36. 

Requisites  of  certificate  left  with  pound- 
keeper. —  Where  the  statutory  requirement 
that  the  certificate  left  with  the  pound-keeper 
shall  state  the  town  in  which  the  impounder 
resided,  and  also  the  town  in  which  the 
in  closure,  wherein  the  damage  was  alleged 
to  have  been  done,  was  situated,  is  not  com- 
plied with,  the  owner  of  the  cattle  may 
maintain  replevin  against  the  impounder. 
Morse  v.  Reed,  28  Me.  481. 

95.  Osgood  V.  Green,  33  N.  H.  318,  327, 
in  which  it  was  said  that  "  he  who  would 
justify  his  acts  under  the  statute  must  show 
that  he  has  strictly  complied  with  its  pro- 
visions." 

96.  King  V.  Ford,  70  Ga.  628. 

97.  Boos  V.  Mathers,  (Pa.  1893)  27  Atl. 
881;  McJunkin  v.  Mathers,  158  Pa.  St.  137, 
27  Atl.  137. 

98.  Wilhelm  v.  Scott,  14  Ind.  App.  275, 
40  N.  E.  537,  42  N.  E.  827. 
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2.  Property  Attached  To  or  Severed  From  Realty  —  a.  In  (Greneral.  The 

owner  of  realty  may  maintain  replevin  for  chattels  wrongfully  severed  there- 
from or  for  articles  wrongfully  severed  therefrom  which  by  reason  of  the  sev- 
erance become  personalty/*^  unless  the  land  is  in  the  adverse  possession  of  defend- 
ant or  of  a  third  person.  In  this  event  replevin  will  not  lie  because  the  personal 
action  cannot  be  made  the  means  of  litigating  and  determining  the  title  to  the 
real  property  as  between  conflicting  claimants.^  It  is  not  to  be  understood, 
however,  that  an  action  of  replevin  cannot  be  maintained  when  plaintiff  can 
make  title  to  the  chattel  only  by  making  title  to  the  land  from  which  it  was  sev- 
ered.^ The  rule  does  not  exclude  proof  of  title  on  the  part  of  plaintiff  where  no 
question  of  adverse  possession  is  involved,  for  in  all  cases  where  the  owner  of 
land  sues  for  property  severed  from  the  freehold,  the  action  must  rest  upon  the 
proof  in  the  first  instance  of  title  or  right  of  possession  to  the  premises  in  plaintiff, 
otherwise  no  action  for  the  recovery  of  such  property  would  ever  lie.^ 

b.  Fixtures  in  General.*  The  possession  of  fixtures  which  for  any  reason 
are  not  a  part  of  the  realty  may  be  recovered  in  replevin  by  one  entitled  to  such 
possession.^  But  where  chattels  have  by  being  affixed  to  realty  become  a  part 
thereof,  replevin  will  not  lie  for  their  recovery.^  In  case  property  which  has  been 
annexed  to  the  freehold  is  severed  therefrom  it  becomes  personal  property  so 
as  to  become  recoverable  by  an  action  of  replevin."^  But,  in  order  to  maintain 
such  action,  plaintiff  must  have  had  the  actual  or  constructive  possession  of  the 
land;  and  as  the  title  to  land  cannot  be  tried  ex  delicto^  in  replevin,  if  the  series 
of  acts  in  which  the  severance  and  taking  away  has  occurred  are  sufficient  to 


99.  California. —  Kimball  v.  Lohmas,  31 
Cal.  1.54. 

Illinois.— Ogden  v.  Stock,  34  111.  522,  85 
Am.  Dec.  332;  Anderson  v.  Hapler,  34  111. 
436,  85  Am.  Dec.  318. 

lo'iva. —  Dubuque  Cong.  Soc.  v.  Fleming, 
11  Iowa  533,  79  Am.  Dec.  511. 

Kentucky. —  Hail  v.  Eeed,  15  B.  Mon. 
479. 

Minnesota. — Washburn  v.  Cutter,  17  Minn, 
361. 

Pennsylvania. — Green  v.  Asliland  Iron  Co., 
62  Pa.  St.  97;  Coomalt  v.  Stanley,  3  Pa. 
L.  J.  Rep.  389. 

UnUed  States.— l^elson  v.  Graff,  12  Fed. 
389. 

See  42  Cent.  Dig.  tit.  "Eeplevin,"  §'  23. 

But  see  Hull  t;.  Hull,  1  Ida.  361,  which  con- 
tains expressions  in  conflict  with  this  view. 
It  may  be  stated,  however,  that  the  facts  of 
this  case  bring  it  squarely  within  the  rule 
stated  in  the  following  paragraph  of  text. 

1.  California. —  Emerson  r.  Whitaker,  83 
Cal.  147,  23  Pac.  285;  Martin  v.  Thompson, 
62  Cal.  618;  Page  v.  Fowler,  28  Cal.  605; 
Ilalleck  V.  Mixer,  16  Cal.  574. 

Idaho.— mm  V.  Hull,  1  Ida.  361. 

Illinois. — Anderson  v.  Hapler,  34  111.  436, 
85  Am.  Dec.  318. 

Minnesota. — Washburn  v.  Cutter,  17  Minn. 
361. 

Missouri. —  McAllister  v.  Lawler,  32  Mo. 
App.  91 

Pennsylvania. — ■  Brown  v.  Caldwell,  10 
Serg.  &  B.  114,  13  Am.  Dec.  660,  slates  taken 
out  of  a  quarrj^ 

See  42  Cent.  Dig.  tit.  "  Beplevin,"  §  23. 

2.  Harlan  v.  Plarlan,  15  Pa.  St.  507,  53 
Am.  Dec.  612. 

3.  Halleck  v.  Mixer,  16  Cal.  574;  Harhan 
V.  Harlan,  15  Pa.  St.  507,  53  Ain.  Dec.  612; 


Elliott  V.  Powell,  10  Watts  (Pa.)  453,  36 
Am.  Dec.  200.  And  see  Martin  v.  Thomp- 
son, 62  Cal.  618. 

4.  As  to  what  are  or  are  not  fixtures  con- 
stituting a  part  of  the  realty  see  Fixtukes, 
19  Cyc.  563. 

5.  Hamilton  v.  Stewart,  59  111.  330;  Ma- 
guire  V.  Park,  140  Mass.  21,  1  N.  E. 
750. 

6.  Illinois. —  Hacker  v.  Munroe,  56  111. 
App.  532. 

Indiana. —  Bicketts  v.  Dorrel^  55  Ind.  470, 
holding  that  fence  rails  and  stakes,  although 
u]i lawfully  taken  and  detained  by  a  wrong- 
doer, when  used  by  him  in  the  construction  of 
a  fence  upon  his  real  estate,  thereby  become 
part  of  such  realty,  and  cannot  be  replevied 
by  the  owner  as  personal  property. 

Massachusetts. —  Brown  r.  Wallis,  115 
Mass.  156. 

New  York. —  Cresson  v.  Stout,  17  Johns. 
116,  8  Am.  Dec.  373. 

Texas. —  Bull  v.  Jones,  9  Tex.  Civ.  App. 
346,  29  S.  W.  804. 

England.— ^Met  v.  Smith,  4  T.  R.  504. 

See  42  Cent.  Diff.  tit.  "Replevin,"  §  21. 

7.  Calif ornia.— Sunds  v.  Pfeiffer,  10  Cal. 
258. 

Florida.— mc\\ho\n-g  v.  Rose.  53  Fla.  173, 
44  So.  69,  125  Am.  St.  Rep.  1061. 

Illinois. —  Ogden  v.  Stock,  34  111.  522,  85 
Am.  Doc.  332.^ 

Indiana. — ^  Rickctts  r.  Dorrel,  55  Ind.  470; 
Moore  r.  Combs,  24  Ind.  App.  464,  56  N.  E. 
35,  rails. 

loira. —  Dubuque  Cong.  Soc.  r.  Fleming, 
11  Iowa  r)33,  79  Am.  Doc.  511. 

Ma.^sdcliusetts. —  Leonard  r.  Sticknoy.  131 
Mass.  541. 

Mi)i)icsota. — Washburn  r.  Cutter.  17  !Miun. 
361. 

[I.  B,  2,  b] 


1366    [34  Cyc] 


REPLEVIN 


create  an  adverse  possession  in  defendant,  replevin  cannot  be  maintained.^  This 
possession  must  be  something  more  than  a  mere  trespass.  It  must  be  so  long 
continued  and  so  far  yielded  to  as  to  constitute  a  possession  to  the  exclusion  of 
others  —  an  occupancy  as  distinguished  from  a  mere  trespass.^ 

e.  Buildings.  Since  the  title  to  land  cannot  be  litigated  in  an  action  of 
replevin/^  the  general  rule  is  that  replevin  cannot  be  maintained  for  the  recovery 
of  possession  of  a  house  attached  to  the  freehold."  However,  a  house,  which 
by  the  express  contract  of  the  parties,  or  by  implied  agreement,  is  treated  as 
personalty,  may  be  the  subject  of  replevin;  and  where  a  house  has. been  severed 
from  the  realty,  the  owner  may  maintain  replevin  for  its  recovery. 

d.  Trees  and  Timber.  The  owner  of  land  may  maintain  replevin  for  wood 
and  timber  unlawfully  severed  from  the  soi],^*  even  where  it  has  been  converted 
into  a  manufactured  article,  so  long  as  it  is  capable  of  identification.^^  It  is 
essential,  however,  to  the  right  to  maintain  replevin  that  the  land  should  not 


l^ew  York. —  Cresson  v.  Stout,  17  Johns, 
116,  8  Am.  Dec.  373. 

Pennsylvania. —  Green  v.  Ashland  Iron  Co., 
62  Pa.  St.  97;  Harlan  v.  Harlan,  15  Pa.  St. 
507,  53  Am.  Dec.  612  Idistinguishing  and 
eocplaining  Powell  v.  Smith,  2  Watts 
126]. 

Wisconsin. —  Kirch  v.  Davies,  55  Wis.  287, 
11  N.  W.  689. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  21, 
22. 

8.  Richbourg  v.  Rose,  53  Fla.  173,  44  So. 
69,  125  Am.  St.  Rep.  1061;  Washburn  v. 
Cutter,  17  Minn.  361;  Powell  v.  Smith,  2 
Watts   (Pa.)  126. 

9.  Richbourg  v.  Rose,  53  Fla.  173,  44  So. 
69,  125  Am.  St.  Rep.  1061. 

10.  See  supra,  I,  B,  2,  b. 

11.  California. —  Hines  r.  Good,  128  Cal. 
38,  60  Pac.  527,  79  Am.  St.  Rep.  22. 

Colorado.— Eddy  v.  Hall,  5  Colo.  576. 

Illinois. —  Salter  v.  Sample,  71  111.  430. 

NehrasJca. —  Oskamp  r.  Crites,  37  Nebr. 
837,  56  N.  W.  394:  McCormick  r.  Riewe,  14 
Nebr.  509,  16  N.  W.  832,  11  Nebr.  261,  9 
N.  W.  88. 

South  Carolina. —  Vausse  V.  Russel,  2  Mc- 
Cord  329. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  22. 

Illustration  of  rule. —  Where  defendant  was 
in  actual  possession  of  certain  real  estate, 
claiming  title  in  good  faith,  and  sold  a 
house  thereon  to  another  defendant,  who  re- 
moved it  from  the  grounds,  plaintiff,  claim- 
ing to  be  the  true  owner  of  the  realty,  can- 
not bring  an  action  of  claim  and  delivery 
for  the  house.  Hines  v.  Good,  128  Cal.  38, 
60  Pac.  527,  79  Am.  St.  Rep.  22. 

Sale  of  building  with  right  to  remove. — 
The  sale  of  a  building  affixed  to  the  realty 
with  the  right  to  sever  and  remove  it  does 
not  operate  to  give  it  the  character  of  per- 
sonalty prior  to  severance,  and  on  the  sub- 
sequent refusal  of  the  vendor  to  permit 
severance  and  removal  replevin  will  not  lie 
for  possession.  Eddy  v.  Hall,  5  Colo. 
576. 

12.  Da/cofa.— Mvrick  v.  Bill,  3  Dak.  284, 
17  N.  W.  268. 

Illinois. —  Ballou  r.  Jones,  37  111.  95. 
Kansas. —  Rush  County  v.  Stubbs,  25  Kan. 
322. 
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Mississippi. —  Weathersby  v.  Sleeper,  42 
Miss.  732. 

Nehraska. —  McDaniel  v.  Lapp,  41  Nebr. 
713,  60  N.  W.  81;  Waters  v.  Reuber,  16 
Nebr.  99,  19  N.  W.  687,  49  Am.  Rep.  710: 
Mills  V.  Redick,  1  Nebr.  437. 

New  Jersey. —  Brearley  v.  Cox,  24  N.  J.  L. 
287. 

Washington. —  Page  v.  Urick,  31  Wash. 
601,  72  Pac.  454,  96  Am.  St.  Rep.  924. 

Wisconsin. —  Fitzgerald  v.  Anderson,  81 
Wis.  341,  51  N.  W.  554. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  22. 

13.  Illinois. —  Dorr  v.  Dudderar,  88  111. 
107;  Ogden  v.  Stock,  34  IlL  522,  85  Am.  Dec. 
332. 

Indiana. —  Foy  v.  Reddick,  31  Ind.  414. 
Maine. —  Luce  v.  Ames,  84  Me.  133,  24  Atl. 
720. 

Michiqan. —  Cutter  v.  Wait,  131  Mich.  508> 
91  N.  W.  753;  Michigan  Mut.  L.  Ins.  Co. 
V.  Cronk,  93  Mich.  49,  52  N.  W.  1035. 

Wisconsin. —  Huebschmann  v.  McHenry,  29 
Wis.  655. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  22. 

14.  California. —  Kimball  v.  Lohmas,  31 
CaL  154;  Halleck  v.  Mixer,  16  Cal.  574. 

F.lorida. —  Sanborn  v.  Franklin  County 
Lumber  Co.,  55  Fla.  389,  46  So.  85. 

Illinois. —  Anderson  v.  Hapler,  34  111.  436, 
85  Am.  Dec.  318. 

Minnesota. — Washburn  v.  Cutter,  17  Minn. 
361. 

Pennsylvania. —  Brewer  v.  Fleming,  51  Pa. 
St.  102;  Coomalt  v.  Stanley,  3  Pa.  L.  J.  Rep. 
389. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  24. 

Mortgagee  out  of  possession. —  In  Rhode 
Island  the  action  of  replevin  is  maintain- 
able by  virtue  of  the  statute  "  regulating 
proceedings  in  replevin,"  for  goods  and  chat- 
tels unlawfully  detained,  although  not  un- 
lawfully taken,  as  well  as  for  goods  and 
chattels  unlawfully  taken;  and  hence,  like 
trespass,  may  be  maintained  by  a  mortgagee 
against  a  mortgagor  in  possession,  for  wood 
and  timber  cut  upon  the  mortgaged  estate 
in  w^aste  of  the  same,  and.  in  substantial 
diminution  of  the  stipulated  security  of  the 
mortgagee.  Waterman  v.  Matteson,  4  R.  I. 
639. 

15.  See  supra,  I,  B,  1,  b,  (vii). 
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be  in  the  adverse  possession  of  another,  whether  defendant  or  gt  third  person. 
The  law  does  not  permit  the  owner  to  assert  his  title  to  the  land  against  the  per- 
son in  adverse  possession  in  that  manner. Where  the  owner  of  land  makes  a 
valid  sale  in  writing  of  growing  trees  thereon,  they  become  chattels  in  contempla- 
tion of  law,  and  if  a  person  who  subsequently  buys  the  land  cuts  and  removes 
the  trees,  the  purchaser  of  the  trees  may  maintain  replevin  therefor.^^ 

e.  Growing  or  Standing  Crops.  The  general  rule  is  that  replevin  will  lie  for 
growing  or  standing  crops  by  the  owner  thereof  from  whom  they  are  unlawfully 
detained. Annual  crops,  crops  raised  by  yearly  labor  and  cultivation,  or  fructus 
indus.riales,  are  to  be  regarded  as  personal  chattels,  independent  of  and  distinct 
from  the  land,  capable  of  being  sold  by  oral  contract,  and  this  without  regard 
to  whether  the  crops  are  growing  or,  having  matured,  have  ceased  to  derive  any 
nutriment  from  the  soil.^^ 

f.  Harvested  Crops.  Where  crops  have  been  wrongfully  severed  from  the 
land  of  its  owner,  he  may  maintain  replevin  therefor  if  in  possession  of  the  land;^"^ 
but  in  accordance  with  well  settled  principles  considered  in  a  preceding  section,^^ 
the  action  cannot  be  maintained  if  the  land  is  in  the  adverse  possession  of  another.^- 
The  remedy  it  has  been  said  is  ejectment  and  trespass  for  mesne  profits.^^ 

3.  Property  in  the  Custody  of  the  Law  —  a.  In  General.  It  is  a  well  settled 
doctrine  of  the  common  law  that  replevin  will  not  lie  for  goods  in  the  custody  of  the 
law,^^  any  interference  with  goods  so  held  being  considered  an  infringement  of 
the  prerogative  of  the  court  and  a  contempt  thereof.^^  The  reason  why  property 
in  custodia  legis  cannot  be  replevied  is  that  to  permit  it  to  be  done  would  be  to 


16.  Anderson  f.  Hapler,  34  111.  436,  85 
Am.  Dec.  318;  Clarke  v.  Clyde,  25  Wash.  661, 
66  Pac.  46. 

17.  Warren  v.  Leland,  2  Barb.  (N.  Y.) 
613. 

18.  Arkansas. —  Cannon  v.  Matthews,  75 
Ark.  336,  87  S.  W.  428,  112  Am.  St.  Rep. 
64,  69  L.  H.  A.  827,  holding  that  growing 
strawberry  plants  attached  to  the  soil  are 
personal  property,  and  the  subject  of  re- 
plevin. 

Illinois. —  Eeed  v.  Johnson,  14  111.  257. 

Indiana. —  Matlock  v.  Fry,  15  Ind.  483. 

Iowa. —  Hecht  v.  Dettman,  56  Iowa  679, 
7  N.  W.  495,  10  N.  W.  241,  41  Am.  Eep. 
131. 

Missouri. —  Garth  v.  Caldwell,  72  Mo.  622; 
Salmon  v.  Fewell,  17  Mo.  App.  118. 
See  42  Cent.  Dig.  tit.  "  Replevin,"  §  25. 
,     19.  Garth  v.  Caldwell,  72  Mo.  622. 

20.  Martin  v.  Thompson,  62  Cal.  618. 

21.  See  supra,  I,  B,  2,  a. 

22.  Emerson  v.  Whitaker,  83  Cal.  147,  23 
Pac.  285;  Martin  v.  Thompson,  62  Cal.  618; 
Pennybecker  v.  McDougal,  46  Cal.  661;  Page 
V.  Fowler,  28  Cal.  605;  De  Mott  v.  Hager- 
man,  8  Cow.  (N.  Y.)  220,  18  Am.  Dec.  443; 
Renick  i:  Boyd,  99  Pa.  St.  555,  44  Am.  Rep. 
124. 

Effect   of  special   statutory  provisions. — 

The  rule  is  not  affected  by  a  statute  which 
provides  that  in  all  actions  of  replevin  to 
recover  timber,  lumber,  coal,  or  "  other  prop- 
erty "  severed  from  the  realty,  plaintiff  shall 
be  entitled  to  recover,  although  tbe  title  to 
the  land  from  which  the  property  severed 
was  in  dispute,  provided  plaintiff  shows  title 
in  himself  at  the  time  of  severance.  Renick 
V.  Boyd,  99  Pa.  St.  555,  44  Am.  Rep.  124. 

23.  "Pennybecker  v.  McDougal,  46  Cal.  661; 


Renick  v.  Boyd,  99  Pa.  St.  555,  44  Am.  Rep. 
124. 

24.  For  specific  applications  of  the  prin- 
ciple see  (Subsequent  Sections  in  this  Chap- 
ter). 

25.  Arkansas. —  Hagan  v.  Deuell,  24  Ark. 
216,  88  Am.  Dec.  769. 

Colorado. —  Wilde  v.  Rawles,  13  Colo.  583, 
22  Pac.  897.  • 

Iowa. —  Cooley  v.  Davis,  34  Iowa  128; 
Funk  V.  Israel,  5  Iowa  438. 

Kansas. —  Karr  v.  Stahl,  75  Kan.  387,  89 
Pac.  669;  Westenberger  v.  Wheaton,  8  Kan. 
169. 

Maryland. —  Powell  v.  Bradlee,  9  Gill  &  J. 
220;  Cromwell  v.  Owings,  7  Ilarr.  &  J.  55. 

Massachusetts. —  Ilsley  v.  Stubbs,  5  Mass. 
280. 

New  Hampshire. —  Smith  v.  Huntington,  3 
N.  H.  76,  14  Am.  Dec.  331. 

North  Carolina. —  McLeod  v.  Gates,  30 
N".  C.  387. 

Pennsylvania. —  Pott  r.  Oldwine,  7  Watts 
173. 

South  Carolina.— Gist  r.  Cole,  2  Xott  &  M. 
456,  10  Am.  Dec.  616. 

Washinaton. —  Scott  r.  !McGraw.  3  Wash. 
675,  20  Pac.  260. 

Wisconsin. —  Byrne  v.  Byrne,  89  Wis.  650, 
62  N.  W.  413. 

United  States. —  Covell  v.  Hevmen,  111 
U.  S.  176,  4  S.  Ct.  355,  28  L.  ed.'390;  Mur- 
phy V.  Tindall,  17  Fed.  Cas.  No.  9,952a, 
Hempst.  10. 

England.— VCUson  r.  Wellor.  1  B.  «S:  B. 
57,  3  Moore  C.  P.  294,  5  K.  C.  L.  501:  Rex 
r.  IVlonkhouse,  Str.  1184,  93  Encr.  Reprint 
1116. 

Canada.— Seott  V.  ^^IcRae.  3  Out.  Pr.  16. 

26.  Cooley  V.  Davis,  34  Iowa  128;  Funk  r. 
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interfere  with  the  possession  before  the  office  of  the  law  had  been  performed  as 
to  the  process  under  which  it  was  taken.^^  The  law  will  not  be  so  inconsistent 
with  itself  as  to  be  auxiliary  or  lend  its  aid  to  an  act  which  would  operate  to  defeat 
its  own  purposes.^^  However,  the  rule  does  not  apply  where  process  by  virtue 
of  which  property  is  seized  is  void.^^  The  seizure  must  be  upon  valid  and  sufhcient 
pro  cess. 

b.  Property  Seized  Under  Execution  —  (i)  Right  of  Defendant  in 
Execution  to  Bring  Replevin —  (a)  In  General.  The  general  rule  is  well 
settled  that  where  property  has  been  taken  under  a  vahd  execution,  the  defendant 
in  the  execution,^^  or  any  one  claiming  title  under  him  subsequent  to  the  levy  of 
the  execution, cannot  bring  an  action  of  replevin  therefor  against  the  officer 
levying  it,  or  against  one  who  is  his  agent  or  depositary,  the  possession  of  the 
latter  being  none  the  less  the  custody  of  the  law.^^  At  common  law  it  is  a  con- 
tempt of  court  issuing  an  execution  to  replevy  property  taken  under  it  by  the 
execution  debtor.^^  The  general  rule  is  not  in  any  way  affected  by  the  fact  that 
the  property  seized  was  set  apart  to  defendant  in  bankruptcy  proceedings  corn- 


Israel,  5  Iowa  438 ;  Westenberger  v.  Wheaton, 
8  Kan.  169;  Scott  v.  McGraw,  3  Wash.  675, 
29  Pac.  260. 

27.  Hagan  y.  Deuell,  24  Ark.  216,  88  Am. 
Dec.  769. 

28.  Powell  V.  Bradlee,  9  Gill  &  J.  (Md.) 
220. 

29.  Smith  v.  Huntington,  3  N.  H.  76,  14 
Am.  Dec.  331;  Read  v.  Brayton,  143  N.  Y. 
342,  38  N.  E.  261;  Mills  v.  Martin,  19  Johns. 
(N.  Y.)  7;  Marriott  v.  Shaw,  Comyns  274, 
92  Eng.  Reprint  1069. 

30.  Wilde  v.  Rawles,  13  Colo.  583,  22  Pac. 
897;  Scott  v.  McGraw,  3  Wash.  675,  29  Pac. 
260. 

31.  Arkansas. —  Goodrich  v.  Fritz,  4  Ark. 
625. 

California. —  Norcross  v.  Nunan,  61  Cal. 
640. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Payne, 
103  Ind.  183,  2  N.  E.  582. 

loioa. —  Young-  f.  Evans,  118  Iowa  144,  92 
K.  W.  Ill  (by  express  provision  of  statute)  ; 
Armel  i'.  Lendrum,  47  Iowa  535.  And  see 
Talbot  V.  De  Forest,  3  Greene  586. 

Kansas. —  McGlothlin  v.  Madden,  16  Kan. 
466;  Westenberger       Wheaton,  8  Kan.  169. 

Kentucky. —  Philips  v.  Harriss,  3  J.  J. 
Marsh.  122,  19  Am.  Dec.  166;  Bouldin  v. 
Alexander,  7  T.  B.  Mon.  424. 

Maryland. —  Cromwell  v.  Owings,  7  Harr. 
&  J.  55. 

Michigan. —  Ferguson  v.  Washer,  49  Mich. 
390,  13  K  W.  788. 

Isfeio  Hampshire. —  Smith  v.  Huntington,  3 
N.  H.  76,  14  Am.  Dec.  331;  Kellogg  v. 
Churchill,  2  N.  H.  412,  9  Am.  Dec.  104. 

New  Jersey. — ^  Hawk  v.  Lepple,  51  N.  J.  L. 
208,  17  Atl.  351,  14  Am.  St.  Rep.  677,  4 
L.  R.  A.  48. 

Neiu  York. —  Keyser  v.  Waterburv,  7  Barb. 
650;  Barron  v.  Bovd,  1  Thomps.  &  C.  457; 
Dunham  v.  Wyckoff,  3  Wend.  280,  20  Am. 
Dec.  695 ;  Hall  r.  Tuttle,  2  Wend.  475 ;  Clark 
V.  Skinner,  20  Johns.  465,  11  Am.  Dec.  302. 

North  Carolina. —  McLeod  v.  Gates,  30 
N.  C.  387. 

England. —  Winnard  v.  Foster,  Lutw.  1190. 
See  42  Cent.  Dig.  tit.  "Replevin,"  §  28. 
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Reason  for  rule. — "  The  reasons  for  this 
are  of  that  imperative  nature  that  make  the 
rule  indispensable  to  the  administration  of 
the  law.  Execution  has  been  called  the  end 
of  the  law.  But  it  will  be  only  the  begin- 
ning, and  there  would  be  no  end  of  the  law, 
if  after  a  person  has  established  his  right 
by  judgment,  the  defendant's  effects  may  be 
rescued  from  the  execution  at  his  will  by 
suing  out  a  writ  of  replevin."  McLeod  v. 
Gates,  30  N.  C.  387.  "If  a  defendant  in 
the  execution,  after  judgment  had  been  le- 
gally entered  against  him  upon  a  full  and  fair 
trial,  were  tolerated  in  bringing  his  action 
of  replevin,  and  by  it,  to  replevy  the  goods, 
taken  in  execution  there  might  be  no  end 
to  the  delays,  which  the  defendant  might 
thus  create.  Justice  and  the  end  of  the  law, 
would  be  effectually  subdued;  for,  although, 
the  defendant  in  the  execution,  and  plaintiff, 
in  the  action  of  replevin,  would  fail  upon 
the  trial,  and  judgment  would  be  rendered 
in  favor  of  the  officer,  for  the  restoration 
of  the  goods ;  yet  the  action  might  be  again 
and  again  renewed,  and  delays,  without  end, 
effected.  To  prevent  such  abuses,  and  such 
contempts  of  the  authority  of  courts,  to 
prevent  the  monstrous  absurdity  of  rendering 
the  remedies,  afforded  by  law,  with  a  view 
to  redress  wrongs,  the  means  of  defeating 
the  very  end  to  be  accomplished;  the  de- 
fendant in  an  execution,  who  should  thus 
pervert  the  action  of  replevin,  might,  and 
ought  to  be  severely  punished  for  con- 
tempt." Philips  V.  Harriss,  3  J.  J.  Marsh. 
(Ky.)  122,  124,  19  Am.  Dec.  166  {quoted 
with  approval  in  Westenberger  v.  Wheaton, 
8  Kan.  169].  "It  would  be  troubling  the 
execution  awarded  if  the  party  on  whom  the 
money  was  to  be  levied  should  patch  back 
the  goods  by  a  replevin."    Gilbert  Repl.  122. 

32.  Kelso  V.  Youngren,  86  Minn.  177,  90 
N.  W.  316. 

33.  Keyser  v.  Waterbury,  7  Barb.  (K  Y.) 
650. 

34.  Philips  V.  Harriss,  3  J.  J.  Marsh.  (Ky.) 
122,  19  Am.  Dec.  166;  Cromwell  v.  Owings, 
7  Harr.  &  J.  (Md.)  55;  Mitchell  v.  Roberts, 
50  N.  H.  486;  Gilbert  Repl.  122. 
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menced  after  entry  of  the  judgment  on  which  execution  issued,^^  nor  by  irregu- 
larities in  the  proceedings  for  the  judgment  on  which  the  execution  was  issued; 
nor  by  the  neglect  of  the  officer  taking  the  goods  on  execution  to  make  an  inven- 
tory; nor  by  the  fact  that  the  judgment  upon  which  the  execution  issued  had 
been  paid,^^  or  that  the  execution  contained'  a  recital  that  the  judgment  had 
been  paid.    Such  statement  in  no  sense  affects  the  formality  of  the  writ.^^ 

(b)  Where  Judgment  on  Which  Execution  Issued  Is  Void.  Defendant  in 
execution  may  maintain  replevin  for  goods  seized  thereunder  against  the  officer 
making  the  levy,  where  the  judgment  on  which  the  execution  issued  is  void;*° 
and  this  is  so,  although  the  execution  is  regular  on  its  face.*^  While  such  an 
execution  would  protect  the  officer  when  proceeded  against  as  a  wrong-doer,  it 
cannot  be  made  the  basis  of  a  claim  of  right  to  the  property  seized,  without  proof 
of  a  valid  judgment. 

(c)  Where  Process  Is  Void  on  Its  Face.  A  writ  of  execution  void  on  its  face 
will  not  protect  an  officer  who  undertakes  to  execute  it,  and  the  execution  defend- 
ant may  maintain  replevin  against  the  officer  for  its  recovery. 

(d)  Where  Judgment  Was  Rendered  After  Issuance  of  Execution.  If  at  the 
time  an  execution  issued,  and  replevin  was  brought  by  defendant  in  execution 
there  was  no  judgment  or  authority  for  the  execution  whatever,  a  judgment 
subsequently  entered  cannot  operate  back  upon  the  rights  of  such  defendant 
and  take  away  a  right  of  possession  which  existed  at  the  time  his  action  was 
commenced.^* 

(e)  Where  Property  Seized  Is  Exempt.  In  many  jurisdictions  there  are  stat- 
utes which  authorize  a  defendant  in  execution  to  bring  replevin  against  an  officer 
who,  in  making  the  levy  by  virtue  of  the  execution,  seizes  property  of  the  defendant 
which  by  statute  is  made  exempt. There  is,  however,  considerable  conflict  of 
authority  as  to  whether  in  the  absence  of  such  statutory  authorization  replevin 
will  he  in  favor  of  a  defendant  in  execution  against  an  officer  who  has  seized  his 


35.  Barron  v.  Boyd,  1  Thomps.  &  C.  (N.  Y.) 
457.  And  see  Westenberger  v.  Wheaton,  8 
Kan.  169. 

36.  Norcross  v.  Nunan,  61  Cal.  640. 

37.  Ferguson  v.  Washer,  49  Mich.  390,  13 
N.  W.  788. 

38.  Armel  v.  Lendrum,  47  Iowa  535.  And 
see  as  sustaining  this  proposition  the  analo- 
gous cases  of  Ruckman  v.  Cowell,  1  N.  Y.  505 ; 
Lewis  V.  Pahner,  6  Wend.  (N.  Y.)  367; 
McGuinty  v.  Herrick,  5  Wend.  (N.  Y.)  240; 
Gardner  v.  Campbell,  15  Johns.  (N.  Y.) 
401,  holding  that  replevin  will  not  lie  against 
an  officer  who,  having  levied  upon  and  taken 
goods  in  execution,  receives  from  defendant 
the  amount  due  on  the  execution,  and  then 
refuses  to  redeliver  the  goods. 

39.  Kelso  V.  Youngren,  86  Minn.  177,  90 
N.  W.  316. 

40.  Illinois. —  White  v.  Jones,  38  111.  159. 
loiva. —  Balm  v.  Nunn,  63  Iowa  641,  19 

N.  W.  810. 

Kansas. —  Karr  v.  Stahl,  75  Kan.  387,  89 
Pac.  669. 

Michigan. —  Iron  Cliffs  Co.  v.  Lahais,  52 
Mich.  394,  18  N.  W.  121;  Wilson  v.  Martin, 
-44  Mich.  509,  7  N.  W.  83 ;  Gidday  v.  Wither- 
spoon,  35  Mich.  368;  Adams  v.  Hubbard, 
30  Mich.  104;  Beach  v.  Botsford,  1  Dougl. 
199,  40  Am.  Dec.  45. 

Mississippi. —  Breckenridge  v.  Johnson,  57 
Miss.  371. 

Nebraska. —  Muller  v.  Plue,  45  Ncbr.  701, 
64  N.  W.  232. 


England. —  George  v.  Chambers,  2  Dowl, 
P.  C.  N.  S.  783,  7  Jur.  836,  12  L,  J.  M.  C. 
94,  11  M.  &  W.  149. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  28. 

41.  Adams  v.  Hubbard,  30  Mich.  104; 
Beach  v.  Botsford,  1  Dougl.  (Mich.)  199,  40 
Am.  Dec.  45. 

42.  Adams  v.  Hubbard,  30  Mich.  104. 

43.  See  Munis  v.  Herrera,  1  N.  M.  362. 

44.  Campbell  v.  Williams,  39  Iowa  646. 

45.  Florida. — Allen  v.  Ingram,  39  Fla.  239, 
22  So.  651;  Loring  v.  Wittich,  16  Fla.  498, 
under  statute  providing  that  no  replevin 
shall  lie  at  the  suit  of  defendant  in  any 
execution  or  attachment  to  recover  goods 
and  chattels  seized  by  virtue  thereof,  unless 
such  goods  and  chattels  are  exempted  by 
law  from  such  execution  or  attachment. 
This  is  the  usual  form  of  statute  on  the 
subject. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Pavne, 
103  Ind.  183,  2  N.  E.  582. 

Iowa. —  Cooley  v.  Davis,  34  Iowa  128 ; 
Gimble  v.  Ackley,  12  Iowa  27;  Funk  r. 
Israel,  5  Iowa  438. 

Kansas. —  Westenberger  v.  Wheaton,  8 
Kan.  169. 

Minnesota. —  See  Kelso  r.  Youngren,  86 
Minn.  177,  00  N.  W.  316:  Whitnev^'.  Swen- 
6on,  43  Minn.  337,  45  N.  W.  609.  ' 

See  42  Cent.  Dig.  tit.  "Replevin."  §  28. 
And  see  the  statutes  of  various  states. 

Effect  of  statute  giving  power  to  enjoin 
sale  of  exempt  property. —  Tlie  remedy  so 
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exempt  property  under  the  execution.  Some  decisions  hold  that  at  common 
law  the  defendant  is  not  entitled  to  maintain  replevin  under  such  circumstances; 
and  this  view  is  inferentially  supported  by  dida  in  some  of  the  cases  where  the 
right  to  maintain  replevin  because  of  statutory  provisions  was  affirmed.*^  But 
according  to  the  weight  of  authority,  in  cases  where  the  question  was  directly 
involved,  the  right  of  defendant  to  maintain  replevin  independently  of  statutory 
authorization  is  upheld,  on  the  ground  that  the  property  seized  is  not  in  the  custody 
of  the  law/^  and  this,  it  is  believed,  is  the  correct  view.  It  has  also  been  held 
that  this  right  is  not  affected  by  a  statute  which  provides  a  special  remedy  for 
the  debtor  who  desires  to  retain  the  property  seized  under  execution  and  submit 
his  right  to  it  as  exempt  to  the  test  of  a  trial;  that  the  statutory  remedy  is  merely 
cumulative. It  has  been  held  that  a  statute  providing  that,  where  goods  taken 
under  execution  or  attached  are  claimed  by  a  person  other  than  the  defendant 
in  the  suit,  or  debtor  in  the  execution,  such  owner  or  other  person  may  replevy 
them,  excludes  defendant  in  execution  from  maintaining  replevin  for  goods 
attached  even  though  exempt.^^ 

(ii)  Right  of  Stranger  to  Execution  to  Maintain  Replevin  — 
(a)  In  Absence  of  Statutory  Authority.  There  is  great  conflict  of  authority  as 
to  whether  one  whose  property  is  seized  under  execution  against  another  may 


conferred  is  not  taken  away  by  a  statute 
enlarging  tlie  equity  powers  of  the  circuit 
courts  to  the  extent  of  giving  them  equity 
jurisdiction  to  enjoin  the  sale  of  property 
exempt  by  law,  and  to  decree  the  setting 
aside,  or  to  restrain  the  setting  aside,  of 
exempt  property  from  forced  sale.  Allen  v. 
Ingram,  39  Fla.  239,  22  So.  651. 

Notice  of  ownership. — A  statute  providing 
that  an  officer  is  bound  to  le\'y  on  any  per- 
sonal property  in  the  possession  of  defend- 
ant unless  he  has  received  notice  in  writing 
from  some  other  person  that  the  property 
belongs  to  him  does  not  require  the  execution 
defendant  to  notify  the  officer  that  property 
levied  on  belongs  to  him,  before  he  can  main- 
tain replevin  to  recover  the  property  as 
being  exempt  from  execution.  Glover  v. 
Narey,  92  Iowa  286,  60  N.  W.  531;  Parsons 
v.  Thomas,  62  Iowa  319,  17  N.  W.  526. 

46.  Reynolds  r.  Sallee,  2  B.  Mon.  (Ky.) 
18;  Buis  v.  Cooper,  63  Mo.  App.  196,  202, 
in  which  it  was  said:  "If  exempt  property 
is  levied  upon,  there  are  ready  and  adequate 
means  to  restore  it,  other  than  by  an  inde- 
pendent suit  in  replevin,  a  proceeding  which 
is  necessarily  accompanied  by  much  delay  as 
well  as  embarrassment  to  the  court  issuing 
the  execution." 

Illustrations  of  rule. —  In  Reynolds  v.  Bai- 
lee, 2  B.  Mon.  (Ky.)  18,  Reynolds  sued  out  a 
writ  of  replevin  against  Sallee  for  a  horse; 
the  latter  avowed  that  he  was  a  constable 
and  had  levied  executions  which  w^ere  in  his 
hands  against  Reynolds,  on  the  horse;  plain- 
tiff pleaded  that  this  horse  was  his  only  work 
beast  and  not  subject  to  levy.  To  this  the 
defendant  demurred.  The  court  sustained 
the  demurrer,  on  the  ground  that  a  defend- 
ant in  execution  could  not  maintain  replevin 
for  the  property  levied  on  under  the  execu- 
tion; that  such  a  proceeding  would  be  a  con- 
tempt to  the  court  issuing  the  execution. 

47.  See  Cooley  v.  Davis,  34  Iowa  128; 
Westenberger  v.  Wheaton,  8  Kan.  169. 
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48.  District  of  Columbia. —  Wallingsford  t;. 
Bennett,  1  Mackey  303. 

Mississippi. —  Ross  v.  Hawthorne,  55  Miss. 
557;  Mosely  v.  Anderson,  40  Miss.  49. 

Ohio. —  Clark  v.  Hicks,  4  Ohio  Dec.  (Re- 
print) 413,  2  Clev.  L.  Rep.  129. 

Tennessee. —  Harris  v.  Austell,  2  Baxt.  148; 
Wilson  V.  McQueen,  1  Head  17. 

Wisconsin. —  Oilman  v.  Williams,  7  Wis. 
329,  76  Am.  Dec.  219. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  28. 

Reasons  for  rule. —  The  law  does  not  ac- 
quire possession  of  property  by  trespass  or 
wrong,  and  it  is  no  infraction  of  its  dignity 
to  surrender  property  that  may  have  strayed 
into  the  keeping  of  its  officers  without  au- 
thority of  its  process.  The  rule  that  property 
in  the  custody  of  the  law  cannot  be  replevied 
contemplates  a  case  where  the  property  is 
within  the  scope  and  power  of  the  execution, 
and  where  the  remedy  for  the  abuse  of  the 
power  and  process  may  be  obtained  in  the 
forum  issuing  the  writ.  Wallingsford  v.  Ben- 
nett, 1  Mackey  (D.  C.)  303.  And  see  Wilson 
V.  McQueen,  1  Head  (Tenn.)  17  (in  which 
it  was  said  that  the  levy  is  in  violation  of 
law,  and  vests  no  interest  or  right  whatever 
in  the  officer  or  execution  creditor.  Plaintiff, 
notwithstanding  the  levy,  has  the  immedi- 
ate right  of  property  in  the  goods  seized)  ; 
Oilman  v.  Williams,  7  Wis.  329,  333,  76 
Am.  Dec.  219  (in  which  it  was  said: 
"  The  idea  that  an  unlawful  custody  of  prop- 
erty can  be  the  custody  of  the  law  is  simply 
absurd,  not  to  say  preposterous  " ) . 

Right  of  execution  debtor  to  select  prop- 
erty.—  The  execution  debtor  may  select  the 
property  levied  on  as  exempt  in  lieu  of  home- 
stead. The  fact  that  he  has  other  property 
does  not  prevent  him  from  so  doing.  Clark  V. 
Hicks,  4  Ohio  Dec.  (Reprint)  413,  2  Clev.  L. 
Rep.  129. 

49.  Ross  V.  Hawthorne,  55  Miss.  551. 

50.  Prescott  V.  Star  key,  71  Vt.  118,  41 
Atl.  1021. 
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maintain  replevin  therefor  against  the  officer  making  the  levy,  in  the  absence  of 
some  statutory  provision  authorizing  such  suit,  either  expressly  or  by  implica- 
tion. Many  decisions  deny  the  right  to  maintain  the  replevin,  usually  on  the 
ground  that  the  property  is  in  the  custody  of  the  law,^^  and  hold  that  it  makes 
no  difference  whether  or  not  the  property  was  in  the  hands  of  defendant  in 
execution  at  the  time  of  the  taking, and  that  it  is  a  contempt  of  the  court  issuing 
an  execution  to  replevy  property  taken  under  it  whether  by  defendant  in  execu- 
tion or  any  one  else.^^  According  to  these  decisions  the  remedy  of  the  party 
aggrieved  is  an  action  of  trespass  or  trover  against  the  officer, or  replevin  against 
the  purchaser  at  a  sale  of  the  goods  under  the  execution,^^  or  to  make  claim  for 
the  property  in  accordance  with  statutory  provisions  therefor  if  such  provisions 
exist. The  views  enunciated  by  these  decisions  have  by  no  means  received 
universal  acceptance.  On  the  contrary,  the  weight  of  authority  is  probably  the 
other  way.  There  are  numerous  decisions  which  hold  that  replevin  lies  for  goods 
taken  upon  execution  if  taken  from  the  possession  of  plaintiff  in  replevin, 
by  virtue  of  an  execution  running  against  another  person."  So  also  there  are 
many  decisions  which  lay  down  the  rule  without  the  quahfication  stated  in  the 
preceding  paragraph,  that  if  an  officer,  through  mistake  or  design,  seizes  prop- 
erty upon  a  writ  of  execution,  not  belonging  to  defendant  in  the  writ,  although 
belonging  to  defendant,  he  becomes  a  trespasser,  and  the  goods  may  be  taken 


51.  Arkansas. —  Spring  f.  Bourland,  11 
Ark.  658,  54  Am.  Dec.  243;  Goodrich  f. 
Fritz,  4  Ark.  525. 

Connecticut. —  Howard  V.  Crandall,  39 
Conn.  213. 

Georgia. —  Raiford  v.  Hyde,  36  Ga.  93. 

Maryland. —  Cromwell  v.  Owings,  7  Harr. 
&  J.  55. 

New  Hampshire. —  Kittredge  v.  Holt,  55 
N.  H.  621;  Mitchell  r.  Roberts,  50  N.  H. 
486;  Melcher  v.  Lamprey,  20'  N.  H.  403; 
Eastman  v.  Molonv  [cited  in  Smith  v.  Hunt- 
ington, 3  N.  H.  76,  14  Am.  Dec.  331];  Kel- 
logg V.  Churchill,  2  N.  H.  412,  9  Am.  Dec. 
104. 

North  Carolina. —  Carroll  v.  Hussey,  31 
K  C.  89;  McLeod  v.  Gates,  30  N.  C.  387. 

United  States. —  St.  Paul,  etc.,  R.  Co.  v. 
Drake,  72  Fed.  945,  19  C.  C.  A.  252,  holding 
that  third  parties,  claiming  property  levied 
on  by  the  marshal,  will  not  be  permitted  to 
take  it  out  of  hisi  possession,  under  color 
of  process,  by  means  of  a  separate  suit,  even 
in  the  same  court.  The  remedy  is  by  ancil- 
larv  proceedings  in  the  same  cause. 

See  42  Cent.  Dig.  tit.  "Replevin."  §  30. 

And  see  Hewitson  v.  Hunt,  8  Rich.,  (S.  C.) 
106,  where  the  remedy  was  denied  on  the 
ground  that  replevin  lies  only  in  eases  of 
wrongful  distress  in  South  Carolina. 

Reasons  assigned  in  support  of  doctrine. — 
"  Execution  has  been  called  the  end  of  the 
law.  But  it  will  be  only  the  beginning,  and 
there  will  be  no  end  of  the  law,  if  after  a 
person  has  established  his  right  by  judgment, 
the  defendant's  effects  may  be  rescued  from 
the  execution  at  his  will  by  suing  out  a 
writ  of  replevin."  McLeod  v.  Gates,  30'  N.  C. 
387,  389.  "  If  the  goods  were  permitted  to 
be  taken  from  the  hands  of  the  officer  by 
a  writ  of  replevin,  the  rights  of  a  cred- 
itor might  always  be  defeated,  by  a  mere 
stranger,  having  no  right,  since  it  could 
only  be  determined  at  the  trial,  and  after 
the  mischief  was  done,  and  the  very  object 


of  the  judgment  disappointed,  to  whom  the 
property  belonged.  And  thus-  the  law,  by 
allowing  process  to  defeat  its  own  ends, 
would  virtually  close  the  door  of  justice 
against  creditors  seeking  to  enforce  their 
judgments."  Cromwell  v.  Gwings,  7  Harr. 
&  J.   (Md.)  55,  60. 

Replevin  in  state  court  of  property  seiz-ed 
under  process  of  federal  court. —  The  posses- 
sion by  a  marshal  of  a  court  of  the  United 
States  of  property  by  virtue  of  a  levy  under 
a  writ  of  execution  issued  upon  a  judgment 
recovered  in  a  circuit  court  of  the  United 
States  is  a  complete  defense  to  an  action 
in  a  state  court  of  replevin  of  the  property 
seized,  without  regard  to  its  rightful  owner- 
ship. Covell  V.  Heyman,  111  U.  S.  176,  4 
S.  Ct.  355,  28  L.  ed.  390.  And  see  as  sus- 
taining this  doctrine  by  analogy  Freeman  v. 
Howe,  24  How.  (U.  S.)  450,  16  L.  ed.  749. 
And  it  seems  that  vice  versa  the  possession 
of  property  held  by  process  issuing  from 
state  courts  is  protected  against  any  disturb- 
ance imder  process  of  the  courts  of  the 
United  States,  excepting  of  course  those 
cases  wherein  the  latter  exercise  jurisdiction 
for  the  purpose  of  enforcing  the  supremacy 
of  the  constitution  and  laws  of  the  LTnited 
States.  Covell  v.  Herman,  111  U.  S.  176, 
4  S.  Ct.  355,  28  L.  ed.  390. 

52.  CromM^ell  v.  Gwings,  7  Harr.  &  J. 
(Md.)  55. 

53.  Cromwell  v.  Gwings,  7  Harr.  &  J. 
(Md.)  55. 

54.  Goodrich  v.  Fritz,  4  Ark.  525;  Raiford 
r.  Hvde,  36  Ca.  93;  Cromwell  r.  Gwinos,  7 
Harr.  &  J.  (Md.)  55. 

55.  Goodrich  v.  Fritz,  4  Ark.  525:  Crom- 
well r.  Gwings,  7  Harr.  &  J.  (Md.)  55. 

56.  Goodrich  r.  Fritz,  4  Ark.  525. 

57.  Schars  v.  Barnd,  27  Nebr.  94.  42  N.  W. 
906;  Johnson  V.  Carnlov,  10  N.  Y.  570.  61 
Am.  Doc.  762;  Judd  r.  Fox,  9  Cow.  (X.  Y.) 
2-")!);  (Gardner  r.  Campbell.  15  Johns. 
(N.  Y.)  401;  Thompson  r.  Button.  14  Johns. 
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from  his  possession  by  replevin. There  are  also  some  decisions  sustaining  this 
view  which  do  not  show  whether  or  not  they  were  based  on  statutory  provisions.^® 
(b)  Under  Statutory  Provisions  —  (1)  Authorizing  Replevin  —  (a)  In  Gen- 
eral. Under  statutory  provisions  in  many  jurisdictions  it  is  held  that  one  whose 
property  has  been  seized  under  execution  against  another  may  maintain  replevin 
against  the  officer  levying  the  execution.^"    And  this  is  true  notwithstanding 


(N.  Y.)  84;  Williamson  v.  Ringgold,  30 
Fed.  Cas.  No.  17,755,  4  Cranch  C.  C.  39.  And 
see  Schneider  v.  Burke,  86  111.  App.  160; 
Hall  V.  Tuttle,  2  Wend.  (N.  Y.)  475,  in 
which,  case  it  was  held  that  replevin  will 
lie  by  the  owner  of  goods  against  a  sheriff 
for  the  recovery  of  property,  levied  upon 
by  him  by  virtue  of  aiT  execution  against  a 
third  person,  the  property  at  the  time  of 
the  levy  being  in  the  possession  of  defend- 
ant in  the  execution,  where  such  property, 
after  the  levy,  came  peacefully  into  the  pos- 
session of  the  owner,  and  was  retaken  by 
the  sheriff. 

58.  Kcntucl-y. —  Philips  v.  Harriss,  3  J.  J. 
Marsh.  122,  19  Am.  Dec.  166;  Bouldin  v. 
Alexander,  7  T.  B.  Mon.  424. 

Mississippi. —  Ford  v.  Dyer,  26  Miss.  243; 
Yarborough  v.  Harper,  25  Miss.  112. 

Missouri. —  Belkin  v.  Hill,  53  Mo.  492,  496 
( in  which  it  was  said :  "  The  right  to  sue 
the  sheriff  or  his  deputy,  and  the  plaintiff' 
in  the  execution,  if  he  ordered  or  assented 
to  the  sale,  is  a  right  which  always  existed, 
except  when  positively  prohibited  by  stat- 
ute"); Talbot  V.  Magee,  59  Mo.  App.  347. 
For  rule  under  statutes  since  repealed  see 
Hambleton  v.  Lynch,  32  Mo.  259 ;  St.  Louis, 
etc.,  R.  Co.  V.  Castello,  39  Mo.  124;  Bradley 
V.  Holloway,  28  Mo.  150. 

New  Jersey. —  Hawk  v.  Lepple,  51  N.  J.  L. 
208,  17  Atl.  351,  4  L.  R.  A.  48,  14  Am.  St. 
Rep.  677;  Bruen  v.  Ogden,  11  N.  J.  L.  370, 
20  Am.  Dec.  593. 

Neio  York. —  Dunham  v.  Wyckoff,  3  Wend. 
280,  20  Am.  Dec.  695;  Clark  r.  Skinner,  20 
Johns.  465,  11  Am.  Dec.  302.  And  see  Allen 
V.  Crary,  10  Wend.  349,  25  Am.  Dec.  566, 
holding  that  replevin  will  lie  against  a 
plaintiff  in  execution  by  whose  direction  it 
is  levied  upon  specified  articles  of  property 
which  prove  not  to  belong  to  defendant  in 
execution  but  belong  to  a  third  person. 

Pennsylvania. —  See  Mulholm  v.  Chenev, 
Add.  301. 

Wisconsin. —  Gallagher  t".  Bishop,  15  Wis. 
276. 

England. —  See  Winnard  v.  Foster,  Lutw. 
1190. 

Canada. —  Flanagan  v.  Wheten,  31  N. 
Brunsw.  295;  Burke  v.  McWhirter,  35  U.  C. 
Q.  B.  1. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  30. 

Reasons  assigned  for  rule. —  The  reasons 
for  the  rule,  in  respect  to  defendant  in  the 
execution,  are  not  equally  strong,  in  rela- 
tion to  those  whose  property  may  be  seized 
under  executions  against  others.  The  reason 
entirely  fails,  where  an  execution  issues 
against  A,  and  the  officer  levies  on  the  prop- 
erty of  B.  It  is  a  trespass,  on  the  part  of 
the  officer,  to  seize  property  not  owned  by 
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the  defendant  in  the  execution;  and  we  per- 
ceive no  reason  founded  in  good  policy,  which 
should  prevent  the  real  owner  from  main- 
taining his  action  of  replevin.  Philips  v. 
Harriss,  3  J.  J.  Marsh.  (Ky.)  122,  19  Am. 
Dec.  166.  Where  a  stranger  to  the  judg- 
ment and  execution  brings  replevin,  it  is  not 
to  question  or  overhaul  those  proceedings,  but 
to  obtain  redress^  for  a  trespass  done  to 
him;  the  judgment  and  execution  set  out 
in  the  avowry  are  res  inter  alios,  and  cannot 
affect  his  rights  or  his  remedies.  Clark  v. 
Skinner,  20  Johns.  (N.  Y.)  465,  11  Am.  Dec. 
302. 

Goods  of  a  master  or  principal  taken  under 
an  execution  against  his  agent  or  servant 

while  in  the  possession  of  the  latter  may  be 
replevied.  The  chattels  are  deemed  to  be 
taken  from  the  actual  possession  of  plaintiff' 
who  was  not  the  execution  defendant,  the 
possession  of  the  servant  or  agent  being 
the  possession  of  the  master  or  principal. 
Clark  V.  Skinner,  20  Johns.  (N.  Y.)  465, 
.  11  Am.  Dec.  302. 

Replevin  against  assignee  of  sheriff. — 
Where  the  goods  of  A,  having  been  seized 
by  the  sheriff  under  an  execution  against 
B,  had  been  handed  over  by  the  sheriff  to 
an  assignee,  to  whom  B  had  made  a  volun- 
tary assignment  in  insolvency,  it  was  held 
that  A  might  maintain  replevin  against  the 
assignee  as  well  as  the  sheriff.  Burke  y. 
McVVhirter,  35  U.  C.  Q.  B.  1. 

The  taking  of  an  indemnity  bond  from 
plaintiff  by  an  officer,  who  has  seized  prop- 
erty under  an  execution,  does  not  release  the 
officer,  nor  plaintiff  ordering  or  assenting 
to  such  action,  from  liability  to  a  replevin 
suit  by  the  owner  of  the  property.  Belkin 
V.  Hill,  53  Mo.  492. 

Property  in  hands  of  bailee. —  When  an 
officer  wrongfully  levies  upon  property  of 
a  stranger,  he  is  the  proper  party  defendant 
in  an  action  of  replevin  even  though  the 
property  levied  upon  be  left  with  a  third 
person  as  bailee.  Talbot  v.  Magee,  59  Mo. 
App.  347. 

Second  levy  on  execution  against  plaintiff 
in  replevin. —  If  intermediate  seizure  and 
sale  of  A's  property  on  execution  against  B, 
and  a  levy  on  a  second  execution  is  made 
on  the  property  as  belonging  to  A,  A  cannot 
maintain  replevin  therefor.  Sharp  V.  Whit- 
tenhall,  3  Hill  (N.  Y.)  576. 

59.  Clayton  v.  Johnson,  36  Ark.  406,  38 
Am.  Rep.  40;  Wyatt  r.  Freeman,  4  Colo. 
14;  A.  Leschen,  etc.,  Rope  Co.  v.  Craig,  18 
Colo.  App.  353,  71  Pac.  885;  Agnew  v.  Wil- 
son, 46  111.  App.  205  Nelson  v.  Mclntyre, 
1  111.  App.  603. 

60.  California. —  Rhodes  v.  Patterson,  3 
Cal.  469. 
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plaintiff  in  replevin  was  one  of  defendants  in  the  former  action,  if  the  order  of 
sale  did  not  direct  the  seizure  or  sale  of  the  property  of  such  plaintiff,  and  was 
not  issued  against  him.^^  These  statutes  of  course  have  no  application  where 
plaintiff  in  replevin  neither  had  nor  was  entitled  to  possession  of  the  property 
at  the  time  of  the  seizure  under  the  execution. 

(b)  Necessity  For  Notice  of  Ownership.  If  the  statute  provides  that  notice  of 
ownership  must  be  given  to  the  officer  who  seized  the  property  under  execution 
prior  to  bringing  suit,  this  requirement  must  be  complied  with  or  the  suit  cannot 
be  maintained. 

(2)  Prohibiting  Replevin.  By  statute  in  one  state  it  is  provided  that  all 
writs  of  replevin  granted  or  issued  for  any  owner  of  goods  taken  in  execution  by 
any  officer,  under  the  authority  of  the  state  are  irregular,  erroneous,  and  void. 
The  statute  applies,  although  a  claimant  has  given  a  bond  therefor,  and  it  applies 


Connecticut. —  Hilton  i;,  Osgood,  49  Conn. 
110.  Under  a  former  statute  replevin  could 
be  maintained  to  recover  goods  of  one  per- 
son seized  on  attachment  against  another 
but  not  when  they  were  seized  by  virtue  of 
an  execution.  Howard  v.  Crandall,  39  Conn. 
213. 

Delaicure. —  Sharp  v.  Arthurs,  1  Houst. 
353.  And  see  Stapleford  v.  White,  1  Houst. 
238. 

Indiana. —  Hadley  v.  Hadley,  82  Ind.  95; 
Louthain  v.  Fitzer,  78  Ind.  449;  Chinn  v. 
Russell,  2  Blackf.  172. 

loioa. —  Ralston  v.  Black,  15  Iowa  47. 

Kansas. —  Rankine  v.  Greer,  38  Kan.  343, 
16  Pac.  680,  5  Am.  St.  Rep.  751;  Scott  v. 
Wagner,  2  Kan.  App.  386,  42  Pac.  741.  Sea 
also  Gross  v.  Bogard,  18  Kan.  288;  Westen- 
berger  v.  Wlieaton,  8  Kan.  169. 

Massachusetts. — Tracy  v.  W^arren,  104  Mass. 
376;  Ilsley  v.  Stubbs,  5  Mass.  280. 

Minnesota. — Whitnev  v.  Swensen,  43  Minn. 
837,  45  N.  W.  609. 

North  Carolina. —  Mitchell  r.  Sims,  124 
N.  C.  411,  32  S.  E.  735;  Churchill  v.  Lee, 
77  N.  C.  341;  Jones  v.  Ward,  77  N.  C.  337. 
For  rule  under  former  statutory  provisions 
see  Carroll  v.  Hussev,  31  N.  C.  89;  McLeod 
V.  Gates,  30  N.  C.  387. 

South  Carolina. —  See  Dudley  v.  Green,  46 
S.  C.  199,  24  S.  E.  186;  Code  Civ.  Proc.  §  237. 

Washington. —  Scott  v.  McGraw,  3  Wash. 
675,  29  Pac.  260. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  30. 

Particular  statutes  under  which  right  held 
to  exist. —  The  right  is  held  to  exist  under  a 
statute  providing  that  "  the  action  of  re- 
plevin may  be  maintained  to  recover  any 
goods  or  chattels  in  which  the  plaintiff  has 
a  general  or  special  property  with  a  right 
to  their  immediate  possession,  and  which  arc 
wrongfully  detained  from  him  in  any  man- 
ner"  (Hilton  V.  Oso^ood,  49  Conn,  lio',  112)  ; 
authorizing  the  suing  out  of  a  writ  of  re- 
plevin against  the  officer  for  chattels  which 
he  has  attached  or  seized  on  execution,  pro- 
vided plaintiff  in  replevin  be  not  the  debtor 
(Ilsley  V.  Stubbs,  5  Mass.  280)  ;  under  a 
statute  providing  that  whenever  any  person 
tortious] y  takes  and  unlawfully  detains  the 
goods  of  another  the  owner,  provided  he  is 
not  the  execution  defendant,  may  replevy 
(Chinn  v.  Russell,  2  Blackf.   (Ind.)  172); 


and  that  the  affidavit  shall  state  that  the 
property  was  not  seized  under  an  execution 
or  attachment  against  the  proDerty  of  plain- 
tiff (Jones  V.  Ward,  77  N.  C.^  337;  Scott  v, 
McGraw,  3  Wash.  675,  29  Pac.  260). 

When  mortgagee  may  maintain  replevin. — 
Where  an  officer  levies  an  execution  on  prop- 
erty in  the  possession  of  a  mortgagor,  the 
levy  attaches  only  to  the  interest  of  the 
mortgagor  therein;  and  where  the  mort- 
gagor's right  of  possession  afterward  termi- 
nates by  default  in  the  payment  of  the 
mortgage  debt,  it  is  held  that  upon  default 
the  mortgagee  may  maintain  replevin  against 
the  officer  therefor.  Rankine  r.  Greer,  38 
Kan.  343,  16  Pac.  680,  5  Am.  St.  Rep.  751. 

Property  in  hands  of  bailee. —  The  owner 
of  property  seized  in  execution  to  satisfy 
a  judgment  against  a  third  party  may  main- 
tain -an  action  of  replevin  against  the  officer, 
notwithstanding  the  property  at  the  time 
of  the  commencement  of  the  action  is  in 
the  hands  of  his  bailee.  Ralston  v.  Black, 
15  Iowa  47. 

Property  left  in  hands  of  execution  de- 
fendant.—  If  a  sheriff,  by  direction  of  a  plain- 
tiff, who  is  present,  levy  an  execution  upon 
goods  of  another  than  the  execution  defend- 
ant, the  goods  being  present  and  within  his 
control,  and  he  leave  them  in  the  custody 
of  the  execution  defendant  where  he  found 
them,  upon  his  delivery  bond,  without  surety, 
the  owner  may,  under  the  statute,  maintain 
replevin  against  both,  although  the  sheriff* 
or  plaintiff  personally  have  not  actual  pos- 
session of  the  goods  at  the  commencement 
of  the  suit.  In  such  case  the  execution  de- 
fendant is  a  mere  receiptor  of  the  goods, 
and  the  possession  is  tliat  of  the  sheriff. 
Hadlev  V.  Hadlev,  82  Ind.  95. 

61.  Scott  V.  Wagner,  2  Kan.  App.  386,  42 
Pac.  741. 

62.  Stapleford  v.  Wliite.  1  TT(m^t.  (Del.)  238, 
in  which  case  the  goods  sei/.od  li;u]  been  rented 
to  defendant  in  execution  to  be  returned 
on  reasonable  notice,  and  it  appeared  that 
no  such  notice  had  been  given  at  the  time 
of  the  seizure.  And  see  Pincknev  r.  l^arling, 
3  N.  Y.  A]^]^.  Div.  553,  38  N.  Y.  Suppl.  4il 
[afjlrmcd  in  158  N.  Y.  728,  53  N.  E.  1130]. 

63.  I'incli  r.  Hollinger,  43  Iowa  598; 
Kaster  v.  Pease,  42  Iowa  488. 

64.  Pa.  Act,  April  3,  1879. 
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both  to  cases  where  the  officer  making  the  seizure  is  in  possession  or  where  any 
person  who  is  custodian  of  the  goods  is  made  defendant.  Custodianship  may 
be  substituted,  but  the  law's  custody  is  not  abandoned/^  And  in  another  juris- 
diction it  is  provided  that  replevin  shall  not  be  maintained  in  any  case  of  the 
seizure  of  property  under  execution  or  attachment  when  a  remedy  is  given  to 
claim  the  property  by  making  claim  to  it  in  some  mode  provided  by  law,  but  the 
person  claiming  must  resort  to  the  specific  mode  prescribed  in  such  case,  and 
shall  not  resort  to  the  action  of  replevin.  Under  this  section  replevin  will  not  lie 
to  rocover  property  in  the  hands  of  the  sheriffs  under  execution,  the  proper  remedy 
being  the  interposition  of  a  claim  under  another  section  which  provides  an  exclusive 
'  remedy  by  claimant's  issue. ^® 

(c)  Property  Owned  in  Common  hy  Execution  Debtor  and  Stranger  to  Execution. 
Where  an  officer  levies  on  property  owned  in  common  by  the  execution  debtor 
and  a  stranger  to  the  execution,  he  has  the  right  to  take  the  entire  property  into 
his  possession  and  the  stranger  to  the  execution  cannot  maintain  replevin  for 
the  property.®^ 

(ill)  Property  Sold  Under  Execution.  Where  chattels  have  been 
sold  under  execution  they  cease  to  be  in  the  custody  of  the  law.^^  W^hen  the  sale 
has  been  made,  the  object  of  the  law  is  accomplished,  and  every  man  who  has 
claims  is  left  to  his  usual  remedy,  and  the  true  owner,  whether  defendant  in 
the  execution,  or  one  whose  property  has  been  sold  under  execution  against 
another,    may  bring  replevin  therefor  against  the  purchaser  in  possession  or 


65.  Taylor  v.  Ellis,  200  Pa.  St.  191,  49 
Atl.  946  [overruling  English  v.  Dalbrow,  1 
Miles  (Pa.)  160;  Tufts  v.  Cole,  3  Kulp 
(Pa.)  436;  and  without  mention.  Weed  v. 
Hill,  2  Miles  (Pa.)  122]. 

66.  Bernheimer  v.  Martin,  66  Miss.  486, 

6  So.  326;  Clark  v.  Clinton,  61  Miss.  337. 
And  see  Conn  v.  Bernheimer,  67  Miss.  498, 

7  So.  345.  Under  earlier  statutes,  one  whose 
property  was  seized  under  execution  against 
another  might  maintain  replevin  therefor 
against  the  officer  seizing  it.  Saunders  v. 
Jordan,  54  Miss.  428;  Swain  v.  Alcorn,  50 
Miss.  320. 

Under  the   statutes   of   Nova   Scotia  a 

stranger  to  the  execution  whose  goods  are 
seized  cannot  maintain  replevin  against  the 
sheriff.  Carty  v.  Bonnett,  12  Nova  Scotia 
293.  The  rule  was  otherwise  before  the  enact- 
ment of  the  statute.  Ring  v.  Brennan,  2  Nova 
Scotia  20. 

67.  Branch  v.  Wiseman,  51  Ind.  1,  3,  in 

v/hich  it  was  said :  "  In  an  action  against 
one  of  the  partners,  the  officer  must  seize 
all  the  goods,  because  the  moieties  are  un- 
divided, for  if  he  seize  but  a  moiety  and 
sell  that,  the  other  partners  will  have  a 
right  to  a  moiety  of  that  moiety.  He  must 
seize  the  entire  leviable  property  of  the  co- 
partnership. He  must  take  and  retain 
custody  of  the  property,  for  in  no  other  way 
can  he  legally  execute  the  writ  and  sell  as 
much  of  the  interest  of  his  judgment  debtor 
as  may  be  sufficient  to  satisfy  the  execution." 
And  see  Lawrence  v.  Burnham,  4  Nev.  361, 
97  Am.  Dec.  540,  an  analogous  case  in  which 
the  property  was  seized  on  an  attachment. 

68.  Cromwell  v.  Owings,  7  Harr.  &  J. 
(Md.)  55. 

69.  Shearick  v.  Huber,  6  Binn.    (Pa.)  2. 

70.  Heagle  v.  Wheeland,  64  111.  423,  hold- 
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ing  that  where  property  is  seized  and  sold 
for  a  fine,  under  a  judgment  void  for  want 
of  jurisdiction,  the  party  against  whom  the 
fine  was  recovered,  and  whose  property  was 
sold  in  satisfaction  thereof,  may  contest  the 
purchaser's  title  to  the  property,  in  an  ac- 
tion of  replevin. 

71.  Hicks  V.  Britt,  21  Ark.  422;  Dodd 
V.  McCraw,  8  Ark.  83,  46  Am.  Dec.  301; 
Armistead  v.  Bernard,  62  Miss.  180;  Critten-^ 
den  V.  Lingle,  14  Ohio  St.  182,  84  Am.  Dec. 
370;  Shearick  v.  Huber,  6  Binn.  (Pa.)  2; 
Huber  v.  Sharck,  2  Browne  (Pa.)  160. 

Service  of  notice  of  ownership. — An  action 
of  replevin  will  lie  against  a  sheriff  or  a 
purchaser  from  him,  in  favor  of  a  third 
person  who  serves  notice  of  ownership  while 
the  sheriff  is  in  possession  of  the  property 
under  the  writ,  although  he  may  have  sold 
the  same  prior  to  commencement  of  suit. 
Action  on  the  indemnifying  bond  is  not  the 
exclusive  remedv.  Mitchell  v.  McLeod,  127 
Iowa  733,  104  N.  W.  349. 

Effect  of  special  statutory  provisions. — A 
statute  which  provides  that  "  the  action 
of  replevin  shall  not  be  maintainable  in  any 
case  of  the  seizure  of  property  under  execu- 
tion or  attachment  when  a  remedy  is  given 
to  claim  the  property  in  some  mode  pre- 
scribed by  law  "  only  forbids  the  institution 
of  an  action  of  replevin  to  recover  property 
held  by  an  officer  by  virtue  of  an  execution 
or  attachment,  and  does  not  forbid  an  action 
of  replevin  against  a  purchaser  of  the  prop- 
erty at  a  sale  under  the  execution.  Nor 
does  plaintiff's  failure  to  present  and  prose- 
cute his  claim  operate  as  a  waiver  of  his 
right  to  maintain  replevin.  Armistead  v. 
Bernard,  62  Miss.  180. 

72.  See  cases  cited  in  preceding  notes  in 
this  section. 
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his  bailee  who  has  actual  custody  of  the  chattels/^  and  no  demand  is  necessary 
before  bringing  suit.''^ 

e.  Property  Seized  Under  Process  of  Attachment  —  (i)  Right  of  Defend- 
ant IN  Attachment  to  Bring  Replevin  —  (a)  In  General.  The  general 
rule  is  well  settled  that  defendant  in  attachment  cannot  maintain  replevin  for 
the  attacned  property  against  the  officer  making  the  seizure. '^^  And  the  fact 
that  the  property  is  in  the  possession  of  another,  as  the  mere  agent  or  depositary 
of  the  officer,  will  not  render  it  any  the  less  in  the  custody  of  the  law.'^^  So  the 
rule  applies,  although  defendant  in  attachment  is  misdescribed  in  the  WTit  and  has 
pleaded  in  abatement  thereof,"  or  although  the  levy  is  voidable     or  even  void.^^ 

(b)  Where  Property  Seized  Is  Exempt.  As  was  shown  in  a  preceding  section, 
there  is  a  conflict  of  authority  as  to  whether  defendant  in  execution,  in  the  absence 
of  some  statute  conferring  the  right,  can  maintain  replevin  to  recover  exempt 
property  from  an  officer  who  has  seized  it  by  virtue  of  the  execution. In  the 
absence  of  any  direct  authority  on  the  question,  it  is  perhaps  safe  to  assert  that 
in  jurisdictions  w^here  a  defendant  in  execution  may  maintain  the  action,  a  defend- 
ant in  attachment  may  likewise  do  so,  and  in  jurisdictions  where  a  defendant  in 
execution  is  not  permitted  to  maintain  the  action,  neither  will  a  defendant  in 
attachment.  However,  the  right  to  maintain  the  action  is  now  conferred  by 
statute  in  many  jurisdictions.^^ 


73.  Hicks  i\  Britt,  21  Ark.  422. 

74.  Hicks  V.  Britt,  21  Ark.  422. 

75.  Kansas. —  Blair  v.  Skew,  24  Kan.  280; 
Bailey  v.  Bayne,  20  Kan.  657. 

Massachusetts. —  Perry  v.  Richardson,  9 
Gray  216. 

Neiv  Jersey. —  Hawk  v.  Lepple,  51  N.  J.  L. 
208,  17  Atl.  351,  14  Am.  St.  Rep.  677,  4 
L.  R.  A.  48. 

New  York. —  Keyser  v.  Waterbury,  7  Barb. 
650. 

Wisconsin. —  Battis  v.  Hamlin,  22  Wis  669. 

United  States. —  Tavenner  v.  Hunter,  22 
Fed.  Cas.  No.  13,367,  1  Hayw.  &  H.  81. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  32. 

Second  attachment  on  property  in  cus- 
todian's hands. —  Where  property  attached 
is  suffered  to  remain  in  the  attachment 
debtor's  possession,  on  giving  security  for 
its  safe-keeping  and  delivery  to  the  officer 
making  the  attachment,  and  is  subsequently 
attached  by  another  officer  under  another 
writ  and  removed,  the  owner  cannot  main- 
tain replevin  therefor.  While  an  attach- 
hient  made  by  the  second  officer  may  be  a 
trespass  on  the  rights  of  the  one  who  made 
the  first,  it  is  not  an  act  of  which  the  owner 
can  complain.  "As  bailee  of  the  first  officer, 
the  plaintiff  has  no  special  property  in  the 
goods,  and  as  owner  he  cannot  replevy  from 
the  one,  who  holds  them  by  authority  of  an 
attachment  on  a  writ  against  him."  Brown 
V.  Crockett,  22  Me.  537. 

Property  sold  pendente  lite  as  being  per- 
ishable.—  Under  statutes  providing  that  on 
the  seizure  of  personal  property  in  a  pro- 
"'ceeding  to  establish  a  vendor's  lien  thereon, 
the  sheriff  shall  hold  and  dispose  of  the 
property  as  in  replevin,  and  that  if  replevied 
cliattels  are  expensive  to  keep,  or  perishable, 
they  may  be  sold  by  the  sheriff,  as  in  cases 
of  attachment,  if  the  sheriff  sells  chattels 
held  by  him  as  being  perishable  or  expen- 
sive to  keep  defendant  in  the  proceeding  can- 


not bring  replevin  against  the  purchaser  on 
the  ground  that  they  should  not  have  been 
sold.   Riggs  V.  Coker,  69  Miss.  266,  13  So.  814. 

76.  Keyser  v.  Waterbury,  7  Barb.  (N.  Y.) 
650. 

77.  Perry  v.  Richardson,  9  Gray  (Mass.) 
216. 

78.  Blair  v.  Shew,  24  Kan.  280. 

79.  Blair  v.  Shew,  24  Kan.  280. 

80.  See  supra,  I,  B,  3,  b,  (i),  (e). 

81.  Arkansas. —  Mills  v.  Pryor,  65  Ark. 
214,  45  S.  W.  350. 

Florida. —  See-  Allen  v.  Ingram,  39  Fla. 
239,  22  So.  651. 

Iowa. —  Wilson  v.  Stripe,  4  Greene  551,  61 
Am.  Dec.  138.  And  see  Upp  v.  Neuhring, 
127  Iowa  713,  104  N.  W.  350. 

Kansas. —  Blair  v.  Shew,  24  Kan,  280; 
Westenberger  v.  Wheaton,  8  Kan.  169. 

Michigan. —  Gottesman  v.  Chipman,  125 
Mich.  60,  83  N.  W.  1036,  holding,  however, 
that  the  property  must  be  claimed  as  exempt. 

Mississippi. —  Moseley  V.  Anderson,  40 
TMiss.  49,  right  held  to  be  conferred  by  a 
statute  providing  that  replevin  shall  lie 
"  Whenever  any  goods  or  chattels  shall  be 
wrongfully  Laken  or  detained." 

Oklahoma. —  McFall  v.  Elmore,  20  Okla. 
443,  94  Pac.  545. 

South  Carolina. —  See  Southern  R.  Co.  v. 
Sarratt,  58  S.  C.  98,  30  S.  E.  504. 

See  34  Cent.  Dig.  tit.  "Replevin,"  §  33. 
And  see  the  statutes  of  the  various  states. 

Applications  of  rule. —  Under  a  statute 
which  permits  one  against  whose  projierty 
an  execution  or  attachment  has  been  issued 
to  replevy  such  property  where  it  is  exempt 
by  statute  from  such  seizure,  it  is  held  that 
a  tenant  may  recover  by  replevin  property 
seized  under  a  specific  attachment  to  en- 
force a  landlord's  lien  to  which  the  prop- 
erty seized  is  not  subject  under  tlie  statute 
creating  such  lien.  Mills  r.  Prvor.  65  Ark. 
214,  45  S.  W.  350. 

[I,  B,  3,  e,  (I),  (b)] 


1376    [34  Cye.] 


REPLEVIN 


(ii)  Right  of  Stranger  to  Attachment  to  Bring  Replevin^ — 
(a)  In  Absence  of  and  Under  Special  Statutory  Provisions.  According  to  some 
decisions,  where  the  practice  is  not  affected  by  statute,  if  property  of  one  person 
is  seized  on  an  attachment  issued  against  another,  the  owner  cannot  maintain 
replevin,  the  view  being  that  the  property  is  in  the  custody  of  the  law.^^  On 
the  other  hand  it  has  been  held  that  where  an  officer  under  a  warrant  of  attach- 
ment seizes  property  in  the  possession  of  and  owned  by  a  person  other  than  the 
one  against  whose  property  the  warrant  is  issued,  he  is  liable  in  an  action  of  replevin 
to  such  person.  And  the  better  view  and  the  one  maintained  by  the  weight 
of  authority  is  that  if  an  officer,  in  attempting  to  execute  process  of  attachment, 
by  mistake  or  design,  takes  goods  not  the  property  of  defendant  in  such  writ, 
he  is  a  trespasser  and  acquires  no  right  to  the  goods  seized,  and  the  injured  party 
may  have  replevin  for  their  recovery.  It  is  considered  that  the  property  is  not 
in  the  custody  of  the  law.^^  According  to  these  decisions  it  is  immaterial  whether 
the  property  was  taken  from  the  possession  of  the  party  claiming  it  or  from  defend- 


Necessity  for  notice. —  Statutes  providing 
that  an  officer  is  bound  to  levy  on  any  per- 
sonal property  in  the  possession  of  defend- 
ant unless  he  has  received  notice  in  writ- 
ing from  some  other  person  that  such  prop- 
erty belongs  to  him,  and  that  the  provisions 
as  to  notice  of  ownership  are  applicable  to 
levies  made  under  attachments,  apply  to 
third  persons  claiming  ownership  of  at- 
tached property,  and  it  is  not  necessary  for 
defendant  in  attachment  to  give  such  notice 
before  bringing  replevin.  Upp  v.  Neuhring, 
127  Iowa  713,  104  N.  W.  350;  Glover  v. 
Narey,  92  Iowa  286,  60  N.  W.  531. 

82.  Power  of  court  to  issue  replevin  for 
property  taken  on  process  issued  from  an- 
other court  see  Courts,  11  Cyc.  988,  996 
et  seq. 

83.  Baltimore,  etc.,  R.  Co.  v.  Klaff,  103  Md. 
357,  63  AtL  360,  115  Am.  St.  Rep.  363,  5 
L.  R.  A.  N.  S.  495;  Smith  v.  Huntington, 
3  K  H.  76,  14  Am.  Dec.  331;  Union  Lum- 
bering' Co.  V.  Tronson,  36  Wis.  126;  Battis 
V.  Hamlin,  22  Wis.  669;  Griffith  v.  Smith, 
22  Wis.  646,  99  Am.  Dec.  90. 

84.  Deutsch  v.  Reillv,  8  Daly  (K  Y.)  132; 
Klee  V.  Grant,  4  Misc".  (IST.  Y.)  88,  23  N.  Y. 
Suppl.  855;  Lewis  v.  Birdsey,  19  Oreg.  164, 
26  Pac.  623,  holding  that  where  A  agreed 
to  trade  certain  cattle  to  B,  but  the  latter 
had  not  performed  his  part  of  the  contract 
and  A  still  retained  possession,  claiming 
ownership,  a  taking  of  the  cattle  under  an 
attachment  against  B  was  wrongful  and  A 
could  maintain  replevin.  See  also  Williams 
V.  Eikenberry,  25  Nebr.  721,  41  N.  W.  770, 
13  Am.  St.  Rep.  517,  in  which  case  it  was 
held  that  where  an  officer  attaches  property 
found  in  the  possession  of  a  stranger,  claim- 
ing title,  in  an  action  of  replevin  therefor  by 
such  stranger,  the  officer,  in  order  to  justify, 
must  not  only  prove  that  the  attachment  de- 
fendant was  indebted  to  the  attachment  plain- 
tiff, but  that  the  attachment  was  regularly 
issued. 

85.  Arkansas. —  Willis  v.  Reinhardt,  52 
Ark.  128,  12  S.  W.  241. 

Colorado. —  Stevenson  v.  Lord,  15  Colo. 
131,  25  Pac.  313;  Wilde  v.  Rawles,  13  Colo. 
583,  22  Pac.  897;  Hannan  v.  Connett,  10 
Colo.  App.  171,  50  Pac.  214. 
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Delaware. —  Stockwell  v.  Robinson,  9 
Houst.  313,  32  Atl.  528. 

Illinois. —  See  Samuel  v.  Agnew,  80  111. 
553,  a  case  decided  under  a  statute,  but  in 
which  it  was  said  the  action  would  lie  in- 
dependent of  statute. 

Minnesota. —  Caldwell  v.  Arnold,  8  Minn. 
265. 

Mississippi. — ■  Hopkins  v.  Drake,  44  Miss. 
619. 

Missouri. —  Wangler  v.  Franklin,  70  Mo, 
659;  Anchor  Milling  Co,  v.  Walsh,  20  Mo. 
App.  107.  And  see  Bradley  v.  Holloway, 
28  Mo.  150. 

New  Jersey. —  Brown  v.  Bissett,  21  N.  J.  L. 
267. 

Rhode  Island. —  Barron  v.  Arnold,  16  R.  I. 
22,  11  Atl.  298. 

Tennessee. —  Brammell  v.  Hart,  12  Heisk. 
366. 

Vermont. —  Mav  v.  Hastings  [cited  in  24 
Vt.  371].  And  see  Angell  v.  Keith,  24  Vt. 
371. 

Wisconsin. —  W^illiams  v.  Morgan,  50  Wis. 
548,  7  N.  W.  541. 

United  States. —  Wise  v.  JefFeris,  51  Fed, 
641,  2  C.  C.  A.  432. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  33. 

Suit  against  officer  and  attaching  creditor 
jointly. —  The  owner  of  property,  attached 
in  a  suit  against  another,  may  maintain  re- 
plevin therefor  against  the  attaching  cred- 
itor and  the  officer  jointly,  when  the  former 
assisted  in  taking  the  property,  and  took  it 
into  his  own  possession  after  the  attach- 
ment.   Esty  V.  Love,  32  Vt.  744. 

Effect  of  assignment  to  dissolve  attach- 
ment.—  Where  goods  are  attached,  one  seek- 
ing to  replevy  them  as  owner,  by  virtue  of 
a  sale  thereof  to  him  by  defendant  in  at- 
tachment, cannot  claim  that  by  reason  of 
an  assignment  by  defendant  in  attachment 
for  the  benefit  of  creditors  the  attachment 
was  dissolved.  Josephi  v.  Furnish,  27  Oreg. 
260,  41  Pac.  424. 

Property  owned  jointly  by  third  person 
and  debtor. —  "V\Tiere  an  officer  attaches  prop- 
erty owned  in  common  by  the  debtor  and  a 
third  person,  he  has  the  right  to  take  the 
entire  property  into  his  possession  and  the 
coowner  cannot  maintain  replevin  therefor. 
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ant  in  attachment.*®  In  many  jurisdictions,  also  by  virtue  of  statutory  provi- 
sions, if  the  property  of  one  person  is  seized  under  attachment  against  another  he 
may  maintain  replevin  against  the  officer  taking  it.*'    In  any  event,  however, 


Lawrence  v.  Burnham,  4  Nev.  361,  97  Am. 
Dec.  540. 

86.  See  cases  cited  in  preceding  note. 

87.  Arkansas. —  Willis  v.  Reinhardt,  52 
Ark.  128,  12  S.  W.  241;  Hickman  v.  Ford, 
43  Ark.  207. 

California. —  Kellogg  v.  Burr,  126  Cal.  38, 
58  Pac.  306. 

Illinois. —  Samuel  v.  Agnew,  80  111.  553; 
La  Salle  Pressed  Brick  Co.  v.  Coe,  53  111. 
App.  506. 

loiva. —  Hall  v.  Ballou,  58  Iowa  585,  12 
1^.  W.  475;  Ramsden  v.  Wilson,  49  Iowa 
211',  Smith  V.  Montgomery,  5  Iowa  370; 
Miller  v.  Bryan,  3  Iowa  58. 

Kansas.— See  Stone  v.  Bird,  16  Kan.  488. 

Massachusetts. —  Tracy  v.  Warren,  104 
Mass.  376. 

New  Hampshire. —  Wheeler  v.  Eaton,  67 
N.  H.  368,  39  AtL  901. 

Canada. — Arnold  v.  Higgins,  11  U.  C.  Q.  B. 
191. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  33. 

Statutes  held  to  confer  right. —  The  right 
is  conferred  by  statutes  providing  that  re- 
plevin shall  not  lie  at  the  suit  of  any  other 
person  than  defendant  in  execution  or  at- 
tachment unless  he  shall  at  the  time  have 
a  right  to  reduce  into  his  possession  the 
goods  taken  (Samuel  v.  Agnew,  80  111.  553), 
and  by  a  statute  providing  that  wherever 
goods  shall  be  wrongfully  distrained,  or 
otherwise  wrongfully  taken,  or  shall  be 
wrongfully  detained,  the  owner  or  person 
who  by  law  can  maintain  trespass  or  trover 
for  personal  property  shall  have  and  may 
bring  an  action  of  replevin  for  the  recovery 
of  such  goods,  in  like  manner  as  actions  are 
brought  and  maintained  "  by  any  person  com- 
plaining of  an  unlawful  distress"  (Arnold 
V.  Higgins,  11  U.  C.  Q.  B.  191). 

Statutes  held  not  to  bar  right. —  Statutes 
providing  that  where  an  officer  levying  on 
property  has  taken  an  indemnity  bond  from 
the  levying  creditor,  a  claimant  of  the  prop- 
erty shall  be  barred  of  an  action  against  the 
officer,  relate  solely  to  the  protection  of  the 
officer  when  he  levies  an  execution;  they  do 
not  bar  an  action  to  recover  possession  of 
property  taken  under  the  levy  of  an  attach- 
ment. Hall  V.  Ballou,  58  Iowa  585,  12  N.  W. 
475.  So  notwithstanding  statutes  which  pro- 
vide that,  where  property  is  seized  by  exe- 
cution or  attachment,  any  party  other  than 
defendant  may  file  a  complaint  with  the  jus- 
tice, or,  if  the  officer  executing  the  writ 
has  reason  to  believe  that  a  third  person 
has  some  claim  to  the  property,  he  shall 
-'give  notice  to  such  party  in  writing  that 
the  property  has  been  seized,  and  require 
him  to  assert  his  claim  within  twenty  days 
thereafter;  that  a  claimant  of  attached  prop; 
erty  shall  prosecute  his  claim  as  in  cases 
of  property  taken  on  execution,  or  be  barred, 
yet  where  plaintiff's  property  was  attached, 
and  he  had  actual  notice  thereof,  but  before 
[87] 


service  of  the  notice  by  the  officer  he  had 
commenced  replevin  for  such  property,  he 
was  entitled  to  continue  such  suit,  since  his 
right,  under  the  statute,  to  file  a  complaint 
in  the  attachment  suit  was  cumulative  only, 
the  notice  of  the  attachment  not  having  been 
given  until  the  replevin  was  instituted.  Pat- 
terson V.  Snow,  24  Ind.  App.  572,  57  N.  E. 
286. 

Retention  by  officer  after  offer  to  give 
possession  to  plaintiff. —  The  owner  of  prop- 
erty attached  as  belonging  to  another  may 
maintain  replevin  therefor,  although  on  his 
demanding  the  property,  the  levying  officer 
stated  that  he  might  have  it  if  it  was  his, 
where  the  officer  retained  the  same  possession 
of  the  property  after  such  statement  as  he 
had  before.  Wheeler  v.  Eaton,  67  N.  H.  368, 
39  Atl.  901. 

Attachment  no  bar  to  replevin  by  same 
party. —  The  levy  of  an  attachment  on  chat- 
tels as  defendant's  property  does  not  prevent 
the  party  levying  the  attachment  from  sub- 
sequently seizing  the  same  property  in  re- 
plevin as  his  own.  There  is  no  element  of 
estoppel  either  of  record  or  in  pais.  Anchor 
Milling  Co.  v.  Walsh,  20  Mo.  App.  107. 

Under  the  statutes  of  Connecticut  a  writ 
of  replevin  to  obtain  the  restoration  of  goods 
attached,  in  favor  of  a  claimant  who  was 
not  a  party  to  the  attachment,  must  be 
brought  against  the  attaching  creditor  and 
cannot  be  sustained  against  the  officer  who 
served  the  attachment.  Bowen  v.  Hutchins, 
18  Conn.  550.  .  And  see  Hathaway  v.  St. 
John,  20  Conn.  343.  Likewise  in  this  state 
the  right  of  a  person  to  replevy  goods  at- 
tached in  a  suit  against  another  person, 
given  by  the  eighth  section  of  the  statute 
authorizing  writs  of  replevin,  as  revised  in 
1821,  exists  only  in  favor  of  the  owner  of 
the  goods,  who  is  required  to  make  out  a 
title  thereto.  A  person  having  a  lien  on 
goods  attached  in  a  suit  against  another 
person,  who  is  the  general  owner,  with  no 
other  interest  therein,  has  not  such  a  title 
to  the  property  as  will,  under  the  statute, 
enable  him  to  maintain  an  action  of  re- 
plevin. Brown  v.  Chickopee  Falls  Co.,  16 
Conn.  87. 

In  Michigan  replevin  will  lie  at  the  suit 
of  the  mortgagee  of  personal  chattels  against 
an  officer  who,  by  virtue  of  an  attachment 
sued  out  against  the  mortgagor,  levied  upon 
them  while  they  were  in  his  possession,  and 
who,  when  they  are  properly  demanded,  re- 
fuses to  surrender  them  to  the  mortgagee, 
providing  that  "  when  either  of  the  parties 
to  an  action  of  replevin,  at  the  time  of  the 
commencement  of  the  suit,  shall  have  only 
a  lien  upon,  or  special  property  or  part  own- 
ership in,  the  goods  and  chattels  described 
in  the  writ,  and  is  not  the  general  owner 
thereof,  that  fact  may  be  proved  on  the 
trial,  or  on  the  assessment  of  value,  or  on 
the  assessment  of  damages  in  all  cases  aris- 
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plaintiff  must  have  the  right  to  immediate  possession,^'  although  his  ownership 
need  not  be  absolute.^®    By  express  statutory  provision  in  one  state  property 
seized  under  attachment  process  cannot  be  recovered  by  a  third  person  claimin 
the  right  of  possession. 

(b)  Effect  on  Right  of  Making  Claim  in  Other  Proceedings.  "WTiere  one  who* 
claims  property  seized  under  attachment  process  against  another  institutes  pro- 
ceedings for  the  trial  of  the  right  of  property  and  judgment  is  rendered  against 
him,  he  cannot  thereafter  maintain  replevin  against  the  officer  for  the  property. 
However,  the  mere  fact  that  he  asks  and  obtains  leave  to  interplead  in  the  attach- 
ment suit  will  not  bar  his  right  to  maintain  replevin,  where  he  does  nothing  more, 
in  the  cause  than  this,  and  was  not  made  a  party  to  the  action,  nor  any  judgment 
rendered  against  him.^^ 

d.  Property  Seized  Under  Writ  of  Replevin  —  (i)  When  in  Hands  or 
Officer  —  (a)  Right  of  Defendant  or  His  Privies  to  Replevy.  The  rule  is  well 
settled  that  neither  defendant  in  replevin  nor  those  in  privity  with  him  can  main- 
tain replevin  for  the  property  seized  while  in  the  hands  of  the  officer  pending  the 
determination  of  the  suit,  since  the  property  as  to  them  is  in  custodia  legis.^^  This, 
is  the  rule  at  common  law  and  it  is  not  affected  by  a  statute  providing  that  when, 
any  goods  or  chattels  attached  on  any  writ  of  mesne  or  final  process  are  claimed 


ing  under  this  chapter;  and  the  finding  of 
the  jury  or  court,  as  the  case  may  be,  shall 
be  according  to  such  fact,  and  the  court 
shall  thereupon  render  such  judgment  as 
shall  be  just  between  the  parties."  Wood  v. 
Weimar,  104  U.  S.  786,  791,  26  L.  ed. 
779. 

88.  Brown  v.  Bissett,  21  N.  J.  L.  267. 

89.  Lewis  v.  Birdsey,  19  Oreg.  164,  26 
Pac.  623. 

90.  Butts  V.  Woods,  4  N.  M.  187,  16  Pac. 
617. 

91.  Bray  v.  Saaman,  13  Nebr.  518,  14 
N.  W.  474;  Storms  v.  Eaton,  5  Nebr.  453; 
Abbey  v.  Searls,  4  Ohio  St.  598,  599,  in 
which  it  was  said :  "  The  claimant  is  not 
bound  to  have  a  trial  of  the  right  of  projg- 
erty;  and  if  he,  nevertheless,  see  fit  to  have 
it,  and  fail  to  establish  his  right  —  thereby 
adding  apparent  strength  to  the  claim  of 
the  creditor,  that  the  property  be  held  by 
the  process  —  he  ought  not  to  be  allowed, 
in  a  subsequent  proceeding  against  the  of- 
ficer, to  show  his  right  to  it." 

92.  Wangler       Franklin,  70  Mo.  659. 

93.  Arkansas. —  Hagan  v.  Deuell,  24  Ark. 
216,  88  Am.  Dec.  769  (this  case  was  de- 
cided under  a  statute  expressly  forbidding 
cross  replevins,  but  such  statute  is  merely 
declaratorv  of  the  common  law)  ;  Beers  v. 
Wuerpul,  24  Ark.  272. 

California. — Fleming  v.  Wells,  65  Cal.  336, 
4  Pac.  197. 

Kansas. —  Turner  v.  Peese,  22  Kan.  319. 
And  see  Gross  v.  Bogard,  18  Kan.  288. 

MicJiiqan. —  Cavanaugh  v.  Sanderson,  152 
Mich.  11,  115  S.  W.  955;  Simon  v.  Leland, 
105  Mich.  226,  63  N.  W.  76;  Fisher  v.  Mar- 
quette Cir.  Judge,  58  Mich.  450,  25  N.  W. 
460;  Belden  v.  Laing,  8  Mich.  500. 

Minnesota. —  Larsen  v.  Nichols,  62  Minn. 
256,  64  N.  W.  553,  54  Am.  St.  Pep.  639. 

Missouri. —  Mohr  v.  Langan,  162  Mo.  474, 
63  S.  W.  409,  85  Am.  St.  Rep.  503. 

'Nev'  Hampshire. —  Bonney  v.  Smith,  59 
N.  H.  411;  Sanborn  v.  Leavitt,  43  N.  H.  473. 
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ISlew  York. —  Morris  v.  De  Witt,  5  Wend.. 
71. 

Tennessee. —  Dearmon  v.  Blackburn,  1 
Sneed  390,  60  Am.  Dec.  160. 

United  States. —  Birch  v.  Gittings,  3  Fedl. 
Cas.  No.  1,426,  2  Cranch  C.  C.  66. 

See  42  Cent.  Dig.  tit.  "  Peplevin,"  §  35- 
And  see  Pollard  v.  Stovall,  60  Miss.  266. 

Application  of  rule  in  case  of  purchaser. — 
A  debtor  mortgaged  his  stock  of  goods  to 
a  creditor  in  his  individual  capacity  and 
as  trustee  for  other  creditors,  and  then  sold 
the  goods  to  a  stranger  to  the  mortgage. 
Certain  of  the  unsecured  creditors  of  the 
mortgagor  replevied  a  portion  of  the  goods, 
joining  the  mortgagor,  the  mortgagee,  and 
the  vendee  as  defendants,  after  which  certain, 
of  the  secured  creditors,  having  received  from 
the  mortgagee  an  assignment  of  their  in- 
terest in  the  mortgage,  replevied  the  goods, 
from  the  sheriff.  It  was  held  that  the  lat- 
ter action  was  a  cross  replevin.  Had  the 
mortgagee  brought  the  action  it  would  have 
been  a  cross  replevin.  It  was  brought  by 
persons  in  privity  with  him  and  is  open 
to  the  same  objection.  Simon  v.  Leland,  105 
Mich.  226,  63  N.  W.  76. 

Joinder  of  other  parties  in  second  suit. — 
B  brought  suit  in  replevin  against  F,  whO; 
was  a  member  of  a  firm,  and  N,  who  was  it* 
agent  and  in  possession  of  the  property,  re- 
plevied. The  firm  then  brought  replevin 
against  B,  and  joined  three  other  defendants 
with  him,  for  the  same  property  delivered 
to  B  upon  the  first  writ,  and  the  only  ques- 
tion in  both  suits  was  whether  B  or  the 
firm  were  the  owners  of  the  property.  It 
was  held  that  the  second  suit  was  a  cross 
replevin,  and  could  not  be  maintained.  That 
the  parties  in  the  second  suit  are  not  identi- 
cal with  those  in  the  first  suit  is  not  im- 
portant, unless  the  new  parties  claim  some 
interest  in  the  property,  or  right  thereto, 
different  from  or  independent  of  the  par- 
ties to  the  first  suit.  Fisher  v.  Busch,  64 
Mich.  180,  31  N.  W.  39.    So  a  second  suit^ 
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by  any  other  person  he  may  maintain  replevin  therefor.^*  In  support  of  the  rule 
it  is  said  that  the  law  is  not  so  inconsistent  as  to  issue  to  its  officers,  compelled 
to  act  at  their  peril,  commands  wholly  incompatible  with  each  other;  that  if 
such  a  proceeding  were  permitted,  there  would  be  no  end  to  suits  and  the  benefit 
of  that  action  could  never  be  reaUzed;  and  that  in  any  event  such  a  proceeding 
is  wholly  unnecessary,  as  the  rights  of  both  parties  can  be  fully  determined  in 
the  first  suit.^^ 

(b)  Right  of  Stranger  to  Writ  to  Replevy.  It  is  a  very  generally  accepted 
doctrine  that  at  common  law  property  in  the  hands  of  an  officer,  which  has  been 
seized  under  a  writ  of  replevin,  cannot  be  taken  on  another  writ  of  replevin  pending 
suit  even  by  a  stranger  to  the  first  writ.^^  In  some  jurisdictions,  however,  the 
right  of  one  whose  property  has  been  seized  on  a  writ  of  replevin  issued  against 
another,  to  maintain  replevin  therefor  while  it  is  in  the  hands  of  the  officer,  is 
conferred  by  statute;  and  it  has  been  held  that  the  right  so  conferred  is  not 
affected  by  the  fact  that  under  the  provisions  of  another  statute  he  might  have 
intervened  in  the  first  action  and  set  up  his  title  to  the  property,  the  view  being 
taken  that  the  remedy  by  intervention  is  not  exclusive.^ 

(ii)  Where  Property  Has  Been  Delivered  to  Plaintiff  in 
Replevin.  Some  decisions  lay  down  the  rule  without  quahfication,  that  prop- 
erty taken  under  a  writ  of  replevin,  although  delivered  into  the  possession  of 


in  replevin  brought  by  defendant  in  the 
first  jointly  with  his  partner  against  the 
bailees  of  plaintiff  in  the  first  is  a  cross 
replevin  and  cannot  be  maintained.  It  is 
none  the  less  cross  replevin  because  the 
partner  of  defendant  in  the  second  suit  is 
joined  as  co-plaintiff,  nor  because  the  suit 
is  brought  against  the  bailees  of  plaintiff 
in  the  first  suit.  Beers  v.  Wuerpul,  24  Ark. 
272. 

Property  not  liable  to  seizure. —  The  rule 

stated  in  the  text  has  been  held  to  apply, 
although  the  property  was  not  liable  to 
seizure.  Dearmon  v.  Blackburn,  1  Sneed 
(Tenn.)  390,  60  Am.  Dec.  160. 

Execution  of  redelivery  bond. —  The  fact 
that  defendant  in  the  first  replevin  suit  exe- 
cutes a  redelivery  bond  to  plaintiff  and  re- 
ceives a  return  of  the  property  from  the 
sheriff  does  not  affect  the  rule;  the  title  to 
the  property  remains  the  same  as  before. 
Turner  v.  Reese,  22  Kan.  319. 

94.  Sanborn  v.  Leavitt,  43  N.  H.  473. 

95.  Sanborn  v.  Leavitt,  43  N.  H.  473. 

96.  Morris  v.  De  Witt,  5  Wend.  (K  Y.) 
71.  And  see  Larsen  v.  Nichols,  62  Minn. 
256,  64  N.  W.  553,  54  Am.  St.  Rep.  639. 

97.  Larsen  v.  Nichols,  62  Minn.  256,  64 
N.  W.  553,  54  Am.  St.  Rep.  639. 

98.  Kansas. —  Gross  v.  Bogard,  18  Kan. 
288. 

Maryland. —  Powell  v.  Bradlee,  9  Gill  &  J. 
220. 

Massachusetts. —  White  v.  Dolliver,  113 
Mass.  400,  18  Am.  Rep.  502;  Ilsley  v.  Stubbs, 
5  Mass.  280. 

New  Hampshire. —  Sanborn  v.  Leavitt,  43 
N.  H.  473. 

New  Jersey. —  Weiner  v.  Van  Rensselaer, 
43  N.  J.  L.  547. 

Wisconsin. —  Watkins  v.  Page,  2  Wis.  92. 

England. —  See  Hallett  v.  Bvrt,  Carth. 
380,  90  Eng.  Reprint  821. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  35. 


Contra. —  Coleman  v.  Reynolds,  207  Mo. 
463,  105  S.  W.  1070.  And  see  Westbay  v. 
Milligan,  74  Mo.  App.  179. 

Reason  for  rule. — "  The  distinction  be- 
tween goods  taken  on  execution  and  by  re- 
plevin is  marked.  In  the  latter  case  the 
identical  goods  are  in  the  custody  of  the 
law,  and  are  before  the  court  to  be  disposed 
of  as  it  shall  see  proper,  and  the  proceed- 
ing is  so  far  in  i-em  that  the  goods  cannot 
be  seized  upon  any  process  until  the  court 
shall  have  taken  action.  If,  therefore,  a 
party  finds  his  goods  in  the  hands  of  an 
officer  upon  a.  valid  writ  of  replevin,  his 
remedy  is  by  application  to  the  court  to 
be  permitted  to  come  in  and  set  up  his  claim 
to  them,  and  not  by  an  independent  replevin. 
Whereas,  if  goods  are  wrongfully  seized  by 
execution,  it  cannot  be  said  to  confer  any 
lien  on  them,  or  to  bear  any  resemblance  to 
a  proceeding  in  rem.''  Wells  Replevin,  §  257 
[quoted  with  approval  in  Weiner  v.  Van 
Rensselaer,  43  N.  J.  L.  547,  549].  And  see 
Hallett  V.  Byrt,  Carth.  380,  90  Eng.  Reprint 
821. 

99.  Davis  v.  Gambert,  57  Iowa  239,  10 
N.  W.  658  (under  a  statute  providing  that 
the  petition  must  show  that  the  property 
"  was  neither  taken  on  the  order  or  judg- 
ment of  a  court  against "  plaintiff  "  nor 
under  an  execution  or  judgment  against  him 
or  against  the  propertv")  ;  Reiley  v.  Haynes, 
38  Kan.  259,  16  Pac."  440,  5  Am.  St.  Rep. 
737;  Gross  v.  Bogard,  18  Kan.  288  (under 
a  statute  authorizing  replevin  for  goods  pro- 
vided they  were  "  not  taken  in  execution 
on  any  order  or  judgment  against  said  plain- 
tiff, or  for  the  payment  of  any  tax,  fine,  or 
amercement  assessed  against  him,  or  by 
virtue  of  an  order  of  delivery  issued  under 
this  article,  or  any  other  mesne  or  final 
process,  issued  against  said  plaintiff"). 

1.  Davis  v.  Gambert,  57  Iowa  239,  10 
N.  W.  658. 
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plaintiff  in  replevin,  is  still  in  the  custody  of  the  law,  plaintiff's  custody  being 
substituted  for  that  of  the  officer,  and  cannot  be  seized  under  any  judicial  process 
whatever.^  Where  this  process  is  replevin  it  does  not  seem  to  have  been  ques- 
tioned that  the  rule  is  correct  so  far  as  defendant  is  concerned.  A  number  of 
cases  have  held  that,  although  property  taken  under  a  writ  of  replevin  is  deliv- 
ered into  the  possession  of  plaintiff  in  the  suit,  it  is  still  in  the  custody  of  the  law 
so  far  as  the  parties  to  the  suit  or  their  grantees  or  privies  are  concerned,  and 
that  defendant  or  his  grantees  or  privies  cannot  maintain  replevin  for  such  prop- 
erty.^ There  are,  however,  many  decisions  which  have  denied  the  apphcation 
of  the  rule  in  cases  where  a  stranger  to  the  replevin  suit  sought  to  replevy  the 
property.  According  to  these  decisions,  after  property  has  been  dehvered  to 
plaintiff  in  replevin,  it  may  be  taken  from  him  in  another  action  of  replevin  by 
a  third  person  who  is  a  stranger  to  the  parties  to  the  first  suit,  notwithstanding 
the  first  suit  is  pe&ding,  the  view  being  taken  that  the  property  is  not  in 
the  custody  of  the  law;  ^  and  it  has  been  held  that  this  right  is  not  affected  by 
a  statute  which  makes  provision  for  trial  of  the  right  of  property  before  the  sheriff 


2.  California. —  Hunt  v.  Robinson,  1 1  Cal. 
262. 

Illinois. —  Rhines  V.  Phelps,  8  111.  455; 
Goodheart  v.  Bowen,  2  111.  App.  578. 

Indiana. —  Pipher  v.  Fordyce,  88  Ind. 
436. 

Massachusetts. —  Lockwood  V,  Perry,  9 
Mete.  440. 

United  States. —  Hagan  v.  Lucas,  10  Pet. 
400,  404,  9  L.  ed.  470,  in  which  it  was  said: 
"  In  the  hands  of  the  claimant,  under  the 
bond  for  its  delivery  to  the  sheriff,  the  prop- 
erty is  as  free  from  the  reach  of  the  other 
processes,  as  it  would  have  been  in  the  hands 
of  the  sheriff." 

3.  Hines  v.  Allen,  55  Me.  114,  92  Am. 
Dec.  574;  Mohr  v.  Langan,  162  Mo.  474,  63 
S.  W.  409,  85  Am.  St.  Rep.  503.  And  see 
Lowry  v.  Hall,  2  Watts  &  S.  (Pa.)  129,  37 
Am.  Dec.  495,  holding  that  chattels  deliv- 
ered to  plaintiff  after  a  claim  of  property 
by  defendant  in  a  replevin  issued  out  of  the 
supreme  court  of  New  York  cannot  be  coun- 
ter-replevied  in  Pennsylvania,  at  least  be- 
fore the  question  of  property  has  been  de- 
termined in  favor  of  defendant  in  the  prior 
replevin. 

4.  Arkansas. —  Hagan  v.  Deuell,  24  Ark. 
216,  88  Am.  Dec.  769. 

Maryland. —  Powell  V.  Bradlee,  9  Gill  &  J. 
220. 

Massachusetts. —  Kelleher  v.  Clark,  135 
Mass.  45;  White  V.  Dolliver,  113  Mass.  400, 
18  Am.  Rep.  502;  Ilsley  v.  Stubbs,  5  Mass. 
280. 

Missouri. —  Mohr  v.  Langan,  162  Mo.  474, 
63  S.  W.  409,  85  Am.  St.  Rep.  503  [over- 
ruling Bates  County  Nat.  Bank  v.  Owen,  79 
Mo.  429];  Coen  v.  Watkins,  62  Mo.  App. 
602. 

'Nevada. —  Buckley  v.  Buckley,  9  Nev.  373, 
381,  in  which  it  was  said:  "  One  having 
the  right  of  possession  to  property  cannot 
be  expected  to  stand  by  while  strangers 
wrangle  over  it,  subject  as  it  must  be  to 
all  the  contingencies  of  loss  which  practi- 
cally surround  personal  property  in  litiga- 
tion." 

'New  Hampshire. —  Sanborn  v.  Leavitt,  43 
[I,  B,  3,  d,  (II)] 


N.  H.  473;  Bell  v.  Bartlett,  7  N.  H.  178. 
And  see  dictum  in  Bonney  v.  Smith,  59 
N.  H.  411. 

Neic  Jersey. —  Weiner  v>.  Van  Rensselaer, 
43  N.  J.  L.  547. 

Ohio. —  See  Frank  v.  Jenkins,  22  Ohio  St. 
597. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  35. 

Reason  for  rule. —  This  is  manifestly  the 
true  rule,  for  otherwise  the  true  owner  or 
a  creditor  of  the  true  owner  would  be  kept 
out  of  his  own  while  a  replevin  suit  was 
pending,  and  to  which  he  or  they  were  not 
parties,  over  which  he  had  no  control  and 
by  the  judgment  in  which  his  rights  could 
in  no  manner  be  affected,  impaired,  or  taken 
away,  and  which  could  not  determine  the 
title  or  claim  of  such  owner  or  his  creditor. 
No  principle  of  law  can  be  found  to  justify 
a  rule  which  would  thus  postpone,  at  least, 
and  might  impair  or  effectually  destroy,  the 
rights  of  third  persons.  The  common  reason 
given  for  such  holding,  that  if  third  persons 
could  take  the  property  from  the  possession 
of  one  of  the  parties  to  the  replevin  suit, 
he  would  be  disabled  from  returning  the 
property  in  case  he  lost  his  suit,  and  might 
have  to  pay  his  adversary  in  that  suit  the 
assessed  value  of  the  property,  and  still  not 
have  the  property,  is  more  specious  than 
substantial  or  right.  The  same  result  would 
follow  if  his  adversary  elected  to  take  the 
assessed  value  and  gave  him  his  title  to 
the  property,  and  the  true  owner  thereafter, 
after  the  termination  of  the  replevin  suit, 
seized  the  property.  The  fallacy  in  the  rea- 
son so  given,  lies  in  failing  to  observe  that 
the  judgment  in  the  replevin  suit  only  set- 
tles the  controversy  between  the  parties  to 
that  suit,  and  does  not  affect  the  rights  of 
persons  not  parties  to  that  suit.  Mohr  v. 
Langan,  162  Mo.  474,  63  S.  W.  409,  85  Am. 
St.  Rep.  503. 

Where  goods  are  replevied  from  the  custody 
of  an  agent  or  bailee  of  the  party  claiming 
to  be  the  real  owner  thereof,  it  has  been 
held  that  such  party,  not  being  named  in 
the  original  suit,  may  maintain  replevin 
against  plaintiff  in  such  suit  to  whom  the 
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or  the  judge,  that  on  the  contrary  the  remedy  so  conferred  by  statute  is  merely 
cumulative.^ 

(ni)  Where  Property  Is  Retained  by  Defendant  in  Replevin. 
When  property  has  been  seized  by  a  sheriff,  by  virtue  of  a  writ  of  replevin  issued 
out  of  a  state  court,  and  released  to  defendant  upon  a  forthcoming  bond,  it  is 
still  in  the  custody  of  the  state  court,  to  abide  the  result  of  the  replevin  suit,  and 
not  subject  to  seizure  by  the  marshal,  under  a  writ  of  replevin  subsequently  issued 
out  of  a  United  States  court,  at  the  suit  of  the  United  States.^ 

(iv)  Where  Property  Has  Been  Sold  by  Plaintiff  in  Replevin. 
Although  one  who  brings  a  replevin  suit  and  gives  bond  to  prosecute  the  same 
acquires  the  right  of  possession  pending  suit,  the  property  in  the  goods  seized 
does  not  absolutely  vest  in  him,  so  that  he  can  sell  the  property,  and  where  the 
suit  abates  by  his  death  the  right  of  possession  acquired  temporarily  by  him 
ceases,  and  the  rightful  owner  may  maintain  replevin  for  the  property  against 
one  to  whom  plaintiff  in  replevin  sold  it  pending  the  suit.'^ 

(v)  Right  of  Plaintiff  to  Maintain  a  Second  Replevin.  Inde- 
pendently of  a  statute  prohibiting  the  bringing  of  replevin  for  the  recovery  of 
property  in  custodia  legis,  a  party  at  whose  suit  property  has  been  seized  by  an 
officer  cannot  bring  another  suit  to  take  the  property  out  of  his  possession.^ 

(vi)  Right  of  Defendant  in  Replevin  to  Bring  Replevin  After 
Judgment  Against  Him.  After  judgment  against  defendant  in  replevin  he 
cannot  sue  out  another  writ  of  replevin  to  prevent  execution  against  himself  and 
to  procure  a  restoration  of  the  property  to  himself.^ 

(vii)  Replevin  by  Officer  Against  Another  Officer  Seizing 
Property  in  His  Custody.  Under  a  statute  providing  that,  at  any  time 
before  a  chattel  which  has  been  replevied  is  actually  delivered  to  either  party, 
third  persons  may  file  claims  thereto  with  the  officer,  etc.,  does  not  furnish  an 
exclusive  remedy,  but  an  officer  having  possession  of  the  property  involved  under 
a  writ  of  execution  may  maintain  replevin  against  another  officer  who  subse- 
quently seizes  the  same  property  under  a  writ  of  replevin. 

e.  Property  Seized  For  Taxes  —  (i)  Right  of  Person  Against  Whom 
Tax  Has  Been  Assessed  to  Bring  Replevin  —  (a)  General  Rule  and  Its 
Application.  In  most,  if  not  all,  states  are  statutes  which  prohibit  replevin  for 
property  taken  for  a  tax  levied  on  under  any  law  of  the  state.  Property  seized 
by  a  collector  of  taxes  for  the  tax  assessed  on  it  is  in  custodia  legis  as  if  taken 


goods  have  been  delivered.  White  v.  Dolliver, 
113  Mass.  400,  18  Am.  Rep.  502  [criticizing 
dictvm  in  Portland  Bank  v.  Stubbs,  6  Mass. 
422,  4  Am.  Dec.  151].  But  see  Larsen  v. 
Nichols,  62  Minn.  256,  64  N.  W.  553,  54 
Am.  St.  Rep.  639,  which  holds  that  the  fact 
that  a  party  is  enabled  to  bring  replevin 
against  an  agent  instead  of  the  principal, 
because  the  agent  happens  to  have  the  actual 
possession  of  the  property,  ought  not  to  be 
allowed  to  take  the  case  out  of  the  rule 
against  allowing  cross  replevin;  that  to  do 
so  would  be  a  mere  evasion  of  the  rule. 

Effect  of  agreement  by  plaintiff  in  replevin 
to  waive  actual  delivery. —  If  plaintiff  in 
replevin  agrees  to  dispense  with  actual  de- 
livery of  the  property  taken  under  the  writ 
and  to  consider  it  delivered,  a  tliird  person 
may  replevy  the  property,  as  plaintiff  in 
the  first  replevin  will  be  precluded  by  the 
agreement  from  objecting  that  the  property 
is  in  the  custodv  of  the  law.  Powell  v. 
Bradlee,  9  Gill  &  J.  (Md.)  220. 

5.  Hagan  v.  Deuell,  24  Ark.  216,  88  Am. 
Dec.  769. 


6.  U.  S.  V.  Dantzler,  25  Fed.  Cas.  No. 
14,917,  3  Woods  719. 

7.  Lockwood  v.  Perry,  9  Mete.  (Mass.)  440. 

8.  Pollard  v.  Stovall,  60  Miss.  266,  268, 
in  which  it  was  said:  "The  officter  is  his 
agent  as  well  as  the  agent  of  the  law  in 
holding  the  property;  and  if  he  is  guilty 
of  any  breach  of  duty  in  relation  to  it,  is 
liable  to  the  power  of  the  court  in  that  suit, 
or  to  an  action  upon  his  official  bond  in  an 
independent  proceeding." 

9.  Tyson  v.  Bowden,  8  Fla.  61,  72,  71  Am. 
Dec.  101,  in  which  it  was  said:  "To  allow 
a  defendant  in  such  an  oxecution,  not  only 
to  defeat  it,  but  reverse?  its  action  and  have 
property  ordered  to  be  delivered  by  him  to 
plaintiff  restored  and  returned,  and  that 
through  process  used  to  commence  a  suit 
would  be  unheard  of.  It  would  be  changing 
the  practice  of  the  court  in  a  very  material 
respect,  by  giving  superior  eflicacy  and  force 
to  the  institution  and  commencement  of  a 
suit  over  its  end  and  termination." 

10.  Pracht  v.  Gunn.  69  N.  Y.  App.  Div. 
396,  74  N.  Y.  Suppl.  991. 
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upon  execution.^^  And  the  general  rule  is  well  settled  that  where  an  officer  dis* 
trains  property  for  payment  of  taxes  under  a  warrant  valid  on  its  face,  the  person 
chargeable  with  the  payment  of  the  taxes  cannot  maintain  replevin  against  him 
for  the  possession  of  the  property/^  This,  it  has  been  said,  is  simply  an  appHca- 
tion  of  the  general  rule  that  an  officer  is  protected  by  process  fair  on  its  face.^^ 
The  main  object  of  the  statutes  prohibiting  replevin  for  property  seized  for  taxes 
is  to  prevent  delays  in  the  collection  of  the  pubUc  revenue,  and  to  drive  parties 
claiming  property  so  seized  to  some  other  remedy,  which  should  not,  during  the 
litigation,  prevent  the  prompt  collection  of  the  tax.^*  Were  the  rule  otherwise, 
there  Would  be  no  safety  for  the  collector,  and  no  certainty  or  promptitude  in 
the  collection  of  the  pubHc  revenues.^^  Accordingly  if  jurisdiction  to  assess  and 
levy  the  tax  exists,  the  court  will  not  concern  itself  with  matters  affecting  the 
exercise  of  such  ju'l'isdiction  however  irregular  and  erroneous  these  proceedings 
may  have  been.^®    Replevin  does  not  lie  because  the  levy  is  excessive  even  though 


11.  Baltimore,  etc.,  R.  Co.  v.  Hamilton,  16 
Fed.  181;  Orr  f.  Ingle,  18  Fed.  Cas.  No. 
10,588,  2  Cranch  C.  C.  193.  And  see  Blain 
V.  Irby,  25  Kan.  499;  Virden  v.  Bowers,  55 
Miss.  1 ;  Keystone  Lumber  Co.  v.  Pederson, 
93  Wis.  466,  67  N.  W.  696,  in  which  it  was 
said  that  town  treasurers  under  their  war- 
rants possess  substantially  the  same  powers 
as  sheriffs  under  their  executions. 

12.  Arkansas. —  Crowell  v.  Barham,  57 
Ark.  195,  21  S.  W.  33. 

Illinois. —  Mt.  Carbon  Coal,  etc.,  Co.  V. 
Andrews,  53  111.  176. 

Indiana. —  Maple  v.  Vestal,  114  Ind.  325, 
16  N.  E.  620;  Adams  v.  Davis,  109  Ind.  10, 
9  N.  E.  162. 

loica. —  Buell  v.  Schaale,  39  Iowa  293; 
Rogers  v.  Gwinn,  21  Iowa  58;  Buell  v.  Ball, 
20  Iowa  282;  Emerick  v.  Sloan,  18  Iowa 
139;  Hershey  V.  Fry,  1  Iowa  593. 

Maine. —  Gerry  v.  Herrick,  87  Me.  219, 
32  Atl.  882. 

Michigan. —  Northwestern  Cooperage,  etc., 
Co.  V.  Scott,  123  Mich.  357,  82  N.  W.  76; 
Forster  v.  Brown,  119  Mich.  86,  77  N.  W. 
646;  Scott  v.  Whelan,  96  Mich.  624,  55  N.  W. 
1025;  Hill  v.  Graham,  72  Mich.  659,  40 
N.  W.  779;  Hood  v.  Judkins,  61  Mich.  575, 
28  N.  W.  689;  Hill  v.  Wright,  49  Mich. 
229,  13  N.  W.  528;  Le  Rov  v.  East  Saginaw 
City  R.  Co.,  18  Mich.  233,  100  Am.  Dec. 
162. 

Minnesota. —  Nelson  Lumber  Co.  v.  McKin- 
non,  61  Minn.  219,  63  N.  W.  630. 

Missouri. —  Hoskinson  v.  Helferstine,  80 
Mo.  140;  Mowrer  v.  Helferstine,  80  Mo.  23. 

New  York. —  Troy,  etc.,  R.  Co.  v.  Kane,  72 
N.  Y.  614;  Hudi';^r  v.  Golden,  36  N.  Y.  446; 
O'Reilly  v.  Good,  42  Barb.  521;  People  v. 
Albany  Ct.  C.  PI.,  7  Wend.  485. 

Pennsylvania. —  Stiles  v.  Griffith,  3  Yeates 
82. 

Wisconsin. —  Keystone  Lumber  Co,  v. 
Pederson,  93  Wis.  "466,  67  N.  W.  696;  Power 
V.  Kindschi,  58  Wis.  539,  17  N.  W.  689,  46 
Am.  Rep.  652. 

United  States. —  Missouri  v.  Spiva,  42  Fed. 
435 ;  Dixwell  v.  Jones,  7  Fed.  Cas.  No.  3,937, 
2  Dill.  184. 

Canada. — Spry  V\  McKenzie,  18  U.  C.  Q.  B. 
161. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  38. 
[I,  B,  3,  e,  (I),  (A)] 


Taxes  imposed  by  municipal  corporation.— 

A  statute  forbidding  replevin  for  public  dues 
and  taxes  applies  to  replevin  for  property 
distrained  for  taxes  imposed  by  a  municipal 
corporation.  Mt.  Carbon  Coal,  etc.,  Co.  v. 
Andrews,  53  111.  176;  Stiles  v.  Griffith,  3 
Yeates  (Pa.)  82;  Orr  v.  Ingle,  18  Fed.  Cas. 
No.  10,588,  2  Cranch  C.  C.  193. 

A  statute  by  virtue  of  which  replevin  may 
be  prosecuted  without  asking  for  the  im- 
mediate possession  of  the  property  does  not 
change  the  rule  which  controls  in  the  re- 
plevying of  personal  property  taken  for  a 
tax.  Adams  v.  Davis,  109  Ind.  10,  9  N.  E. 
162.    But  see  Dudley  v.  Ross,  27  Wis.  679. 

Tax  imposed  under  act  of  congress. —  Prop- 
erty seized  for  a  tax  under  an  act  of  con- 
gress and  under  a  warrant  regular  on  its 
face  cannot  be  replevied.  O'Reilly  v.  Good, 
42  Barb.  (N.  Y.)  521. 

13.  Nelson  Lumber  Co.  v.  McKinnon,  61 
Minn.  219,  63  N.  W.  630. 

14.  Le  Roy  v.  East  Saginaw  City  R.  Co., 
18  Mich.  233,  100  Am.  Dec.  162;  O'Reilly 
V.  Good,  42  Barb.  (N.  Y.)  521;  People  v. 
Albany  Ct.  C.  PI.,  7  Wend.  (N.  Y.)  485. 
And  see  McClaughry  v.  Cratzenberg,  39  111. 
117. 

15.  Dixwell  V.  Jones,  7  Fed.  Cas.  No. 
3,937,  2  Dill.  184. 

16.  Illinois. —  Mt.  Carbon  Coal,  etc.,  Co.  v. 
Andrews,  53  111.  176. 

Indiana. —  Maple  v.  Vestal,  114  Ind.  325, 
16  N.  E.  620. 

Iowa.— BueW  v.  Schaale,  39  Iowa  293; 
Rogers  v.  Gwinn,  21  Iowa  58;  Hershey  v. 
Fry,  1  Iowa  593. 

Maine. —  Gerry  v.  Herrick,  87  Me.  219, 
32  Atl.  882. 

Michigan. —  Boyce  V.  Stevens,  86  Mich.  549, 
49  N.  W.  577 ;  Hill  v.  Graham,  72  Mich.  659, 
666,  46  N.  W.  779  (in  which  it  was  said: 
"A  person  whose  property  is  liable  to  assess- 
ment for  taxes  shall  not  be  permitted  to 
evade  payment  of  his  just  proportion  of  the 
public  burden  by  any  errors,  omissions  or 
irregularities  that  do  not  prejudice  his 
rights");  Hood  v.  Judkins,  61  Mich.  575, 
28  N.  W.  689. 

Minnesota. —  Nelson  Lumber  Co.  v.  McKin- 
non, 61  Minn.  219,  63  N.  W.  630. 

Neio  York.—  Troy,  etc.,  R.  Co.  V.  Kane,  7i 
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the  tax  book  shows  that  fact  on  its  face/  ^  because  a  portion  of.  the  taxes  are  illegally 
assessed/®  because  the  property  was  assessed  in  the  name  of  another  person  than 
the  owner/"  because  the  property  was  not  assessable  to  plaintiff/'*  because  the 
collector  was  not  lawfully  an  officer/^  because  the  collector  seized  the  property 
i^^ithout  first  making  proper  demand  for  the  taxes/^  because  the  assessment  roll 
was  not  verified/^  or  because  the  dollar  mark  was  omitted  in  stating  the  value 
of  the  property  and  the  amount  of  the  tax.^^  There  is  a  conflict  of  authority 
as  to  whether  the  constitutionahty  of  a  law  or  the  validity  of  an  ordinance  or 
by-law,  by  virtue  of  which  a  tax  is  imposed,  can  be  determined  in  an  action  for 
replevin. 

(b)  Where  Tax  Warrant  Is  Void  on  Its  Face.  Replevin  lies  for  property 
seized  for  taxes  on  a  warrant  void  on  its  face,  as  showing  that  it  was  issued  with- 
out jurisdiction.^^ 

(c)  Where  There  Is  a  Want  of  Jurisdiction  to  Impose  Tax.  The  prohibition 
against  replevin  for  property  taken  under  a  tax  warrant  does  not  apply  where 
there  was  no  jurisdiction  to  levy  the  tax/^or  where  the  officer  assessing  or  collect- 
ing could  not  by  any  possibility  have  a  right  to  act.^®  Under  these  circum- 
stances it  is  no  defense  to  the  action  that  the  warrant  was  regular  on  its  face. 
This  merely  protects  the  officer  making  the  seizure  from  personal  liabiUty  as  a 
trespasser  or  wrong-doer.  It  cannot  be  made  the  foundation  of  a  right  or  claim 
against  others,  nor  confer  any  right  of  property  which,  alone,  is  in  issue  in  an 
action  of  replevin.^^ 


I^.  Y.  614;  O'Eeilly  v.  Good,  42  Barb. 
521;  People  V.  Albany  Ct.  C.  PL,  7  Wend. 
485. 

17.  Hoskinson  v.  Helferstine,  80  Mo.  140; 
Mowrer  v.  Helferstine,  80  Mo.  23. 

18.  Emerick  v.  Sloan,  18  Iowa  139;  Scott 
V.  Whelan,  96  Mich.  624,  55  N.  W.  1025. 

19.  Hill  V,  Graham,  72  Mich.  659,  40 
1^.  W.  779. 

20.  Forster  v.  Brown,  119  Mich.  86,  77 
N.  W.  646. 

21.  Mt.  Carbon  Coal,  etc.,  Co.  v.  Andrews, 
53  111.  176.  And  see  Hershey  v.  Fry,  1  Iowa 
593. 

22.  Andrews  v.  Sellers,  11  Ind.  App.  301, 
38  N.  E.  1101;  Le  Pov  v.  East  Saginaw  City 
P.  Co.,  18  Mich.  233,  100  Am.  Dec.  162; 
Missouri  v.  Spiva,  42  Fed.  435. 

23.  Power  v.  Kindschi,  58  Wis.  539,  17 
K.  W.  689,  46  Am.  Pep.  652. 

24.  American  Tool  Co.  v.  Smith,  32  Hun 
(N.  Y.)  121  [affirmed  in  96  N.  Y.  670]. 

25.  For  cases  holding  that  it  can  see  Mor- 
ford  V.  linger,  8  Iowa  82;  Wilson  v.  Middle- 
sex, 18  U.  C.  Q.  B.  348.  And  see  dictum 
in  Macklot  v.  Davenport,  17  Iowa  379. 

For  cases  maintaining  the  contrary  view 
see  Mt.  Carbon  Coal,  etc.,  Co.  v.  Andrews,  53 
111.  176;  McClaughry  v.  Cratzenberg,  39  111. 
117  (in  which  it  was  said:  "Disastrous,  in- 
deed, would  be  the  consequences  to  the  pub- 
lic was  it  allowed  to  every  taxable  inhabitant, 
who  may  have  conceived  the  notion  that  a 
law  of  general  application,  imposing  taxes,  is 
void,  and,  therefore,  he  shall  be  permitted  to 
arrest  its  operation,  and  thus  break  down 
the  financial  system  of  the  State.  If  one 
may  do  it,  a  whole  community  may,  and  ruin 
and  disgrace  would  inevitably  follow  the  ex- 
tinction of  our  State  credit  thus  brought 
about.  The  law  forbids  the  consideration  of 
the  question  of  the  legality  of  a  tax,  assess- 


ment or  fine,  levied  under  any  law  standing 
on  the  statute  book  of  the  State,  by  means 
of  the  action  of  replevin  " )  ;  O'Peilly  v.  Good, 
42  Barb,  (N.  Y.)  521. 

26.  Wright  v.  Briggs,  2  Hill  (N.  Y.)  77. 
And  see  Brown  v.  Mosher,  83  Me.  Ill,  21 
Atl.  835;  Hudler      Golden,  36  N.  Y.  446. 

27.  McKay  v.  Batchellor,  2  Colo.  591; 
Buell  V.  Ball,  20  Iowa  282 ;  McCoy  v.  Ander- 
son, 47  Mich.  502,  11  N.  W.  290;  Macmonagle 
V.  Campbell,  35  N.  Brunsw.  625;  Halpin  v. 
Calder,  26  U.  C.  C.  P.  501.  And  see  People 
V.  Albany  Ct.  C.  PL,  7  Wend.  (N.  Y.)  485. 

28.  Lantis  v.  Peithmiller,  95  Mich.  45,  54 
N.  W.  713;  Hood  v.  Judkins,  61  Mich.  575, 
28  N.  W.  689;  Le  Poy  v.  East  Saginaw  City 
P.  Co.,  18  Mich.  233,  238,  100  Am.  Dec.  162, 
in  which  it  was  said :  "  To  construe  the  stat- 
ute as  applying  to  a  case  in  which  there  is 
no  statute  authority  for  the  assessment  and 
collection  of  any  tax  by  the  officers  who  may 
have  undertaken  to  assess  or  collect  one,  and 
where  no  possible  proceedings  of  such  officers 
could  have  given  them  authority  to  impose 
or  collect  any  tax  under  any  statute  of  the 
state  .  .  .  would  be  to  extend  the  statute  to 
cases  which  do  not  come  within  its  spirit  or 
intent." 

Applications  of  rule. —  The  rule  has  been 
applied  in  cases  where  taxes  were  assessed 
against  property  not  assessable  in  the  town- 
ship (McCoy  V.  Anderson,  47  Mich.  502,  11 
N.  W.  290 ;  Le  Roy  v.  East  Saginaw  City  R. 
Co.,  18  Mich.  233,  100  Am.  Dec.  102),  where 
property  was  distrained  without  the  district 
(McKay  v.  Batchellor,  2  Colo.  591),  and 
where  a  tax  was  imposed  by  fence  viewers 
having  no  jurisdiction  to  apportion  fences 
between  premises  not  inclosed  (Lantis  V. 
Peithmiller,  95  Mich.  45.  54  N.  W.  713). 

29.  Le  Pov  r.  East  Saginaw  City  R.  Co., 
18  Mich.  233,  100  Am.  Dec.  162. 
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(ii)  Right  of  Stranger  to  Tax  to  Maintain  Replevin.  As  in  the 
case  of  property  seized  under  execution  or  attachment  against  another,  one 
whose  property  has  been  wrongfully  seized  to  satisfy  a  tax  imposed  on  another 
is  entitled  to  maintain  replevin  for  the  property  against  the  officer  seizing  it. 
This  right  has  been  affirmed  notwithstanding  statutes  which  provide  that  replevin 
shall  not  He  for  property  taken  for  the  collection  of  a  tax  in  pursuance  of  anjr 
statute.^^  And  it  has  further  been  held  that  a  statute  declaring  that  goods  and 
chattels  upon  lands  for  which  taxes  are  assessed  shall  be  deemed  to  belong  to 
the  person  to  whom  the  lands  are  assessed  does  not  apply  to  property  belonging, 
to  another  person  in  no  way  liable  for  the  tax  which  is  transiently  upon  lands 
assessed,  but  in  the  possession  of  the  owner  for  his  own  purposes.^^  Nor  is  the 
rule  affected  by  the  fact  that  he  acquired  the  property  since  the  assessment  of 
the  tax  for  which  the  property  was  seized.^* 

(ill)  Effect  of  Sale  of  Property  on  Right  to  Maintain  Replevin. 
One  whose  property  has  been  seized  and  sold  under  a  tax  warrant  against  another 
may  bring  replevin  against  the  purchaser.^^  So  it  would  seem  that  the  owner 
of  property  wrongfully  seized  under  a  tax  warrant  against  himself  might  bring 
an  action  of  replevin  against  the  purchaser,  because  the  property  is  no  longer 
in  the  custody  of  the  law.^^ 

(iv)  Effect  of  Failure  of  Officer  to  Sell  Property  Within 
Time  Fixed  by  Statute,  on  Right  to  Maintain  Replevin.  Where 
a  collector  fails  to  sell  property  seized  for  taxes  within  the  time  required  by  statute, 
he  becomes  a  trespasser  ab  initio  and  the  owner  may  replevy  them.^^  Neverthe- 
less if  the  owner  prevail  in  the  replevin  suit,  the  tax  is  not  to  be  deemed  satisfied 
and  the  officer  may  again  seize  the  property  for  the  tax.^^ 

f.  Property  Seized  in  Satisfaction  of  Fines  Imposed.  The  general  rule  is 
that  property  seized  by  an  officer  for  the  collection  of  a  fine  is  in  the  custody 
of  the  law  and  the  owner  cannot  maintain  replevin  against  him  to  recover  such 
property .^^  The  rule  does  not  apply,  however,  where  the  warrant  is  issued  on 
a  void  judgment.*^    And  where  property  is  seized  and  sold  for  a  fine  under  a  judg- 


30.  See  supra,  1,  B,  3,  h,  (ii). 

31.  See  supra,  I,  B,  3,  c,  (ii). 

32.  Tousey  v.  Post,  91  Mich.  631,  52  N.  W. 
57;  Travers  v.  Inslee,  19  Mich.  98;  Lake 
Shore,  etc.,  R.  Co.  v.  Roach,  80  N.  Y.  339; 
Hallock  V.  Rumsey,  22  Hun  (N.  Y.)  89; 
Stockwell  V.  Vietch,  15  Abb.  Pr.  (N.  Y.) 
412;  C.  C.  Thompson  Lumber  Co.  v.  Hynes, 
84  Wis.  353,  54  N.  W.  576  (holding  that  the 
statutes  apply  only  to  cases  in  which  the 
property  seized  is  that  of  the  person  or  one 
in  privity  with  the  person  against  whom  the 
tax  was  assessed)  ;  Atlantic,  etc.,  R.  Co.  v. 
Cleino,  2  Fed.  Cas.  631,  2  Dill.  175.  Contra, 
Vocht  V.  Reed,  70  111.  491  (two  judges  dis- 
senting), which  holds  that  replevin  does  not 
lie  in  any  case,  where  property  is  seized  by 
a  tax-collector  under  a  tax  warrant;  that 
it  makes  no  difference  that  the  property 
seized  was  seized  on  a  warrant  for  taxes 
against  one  not  the  owner  of  the  property; 
and  that  the  owner's  remedy  is  by  trover  or 
trespass  against  the  officer. 

33.  Lake  Shore,  etc.,  R.  Co.  v.  Roach,  80 
N.  Y.  339. 

34.  Atlantic,  etc.,  R.  Co.  v.  Cleino,  2  Fed. 
Cas.  No.  631,  2  Dill.  175. 

35.  Crowell  v.  Barham,  57  Ark.  195,  21 
S.  W.  33;  Wisconsin  Oak  Lumber  Co.  v. 
Laursen,  126  Wis.  484,  105  N.  W.  906;  Power 
V.  Kindschi,  58  Wis.  539,  17  N.  W.  689,  46 
Am.  Rep.  652. 
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36.  See  supra,  I,  B,  3,  b,  (iii). 

37.  Farnsworth  Co.  v.  Rand,  65  Me.  19; 
Braclvett  v.  Vining,  49  Me.  356. 

38.  Farnsworth  Co.  v.  Rand,  65  Me.  19, 
in  whicli  it  was  said  that  a  contention  tliat 
the  officer,  having  once  taken  sufficient  prop- 
erty of  plaintitTs  to  satisfy  tlie  tax,  cannot 
thereafter  make  another  distraint  for  the 
same  tax,  cannot  be  sustained  where  the 
property  distrained  has  been  returned  to  tlie 
owner  on  account  of  the  defect  in  tlie  pro- 
ceedings with  costs  and  damages  for  taking 
it,  and  without  in  any  manner  being  appro- 
priated to  the  discharge  of  the  tax. 

39.  Pott  V.  Oldwine,  7  Watts  (Pa.)  173 
(distress  for  militia  fine)  ;  Lynah  v.  St. 
Paul's  Parish  Road  Comrs.,  Harp.  (S.  C.) 
336  (goods  seized  under  execution  against 
their  owner  issued  by  the  commissioner  of 
roads  for  a  fine)  ;  Gist  v.  Cole,  2  Nott  &  M. 
(S.  C.)  456,  10  Am.  Dec.  616  (goods  seized 
upon  a  warrant  issued  by  an  officer  under 
the  patrol  law  for  a  fine  imposed  upon  non- 
performance of  patrol  duty)  ;  Martin  v.  Mott, 
12  Wheat.  (U.  S.)  19,  6  L.  ed.  537  (gooda 
seized  on  a  warrant  issued  to  the  marshal 
to  collect  a  fine  imposed  on  plaintiff  by  the 
judgment  of  a  court  martial  for  refusal  to 
do  military  duty)  ;  Rex  v.  Monkhouse,  Str. 
1184,  93  Eng.  Reprint  1116  (goods  distrained 
on  a  conviction  for  deer  stealing). 

40.  Mills  V.  Martin,  19  Johns.    (N.  Y.) 
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ment  void  for  want  of  jurisdiction  the  party  against  whom  the  fine  was  recovered 
and  whose  property  was  sold  in  satisfaction  thereof  may  contest  the  purchaser's 
title  to  the  property  in  an  action  of  replevin.'*^ 

g.  Property  Seized  For  Forfeiture  Under  Revenue  Laws.  Where  property 
has  been  seized  for  forfeiture  thereof  for  a  breach  of  the  revenue  laws,  it  is  in  the 
custody  of  the  law  and  cannot  be  replevied  from  the  collector.*^  The  rule  has 
no  application,  however,  where  there  is  no  law  by  virtue  of  which  the  property 
could  be  seized.''^ 

h.  Intoxicating:  Liquors  Seized  as  Being  Kept  For  Sale  in  Violation  of  Law. 

Intoxicating  liquors  seized  on  valid  process  issued  by  a  court  possessing  the 
requisite  jurisdiction,  under  a  valid  statute,  as  being  kept  in  violation  of  the 
liquor  laws,  are  in  the  custody  of  the  law,  and  the  person  against  whom  the  pro- 
ceedings have  been  brought  cannot  maintain  replevin  for  their  recovery  against 
the  officer  making  the  seizure.'*'*  It  is  held,  however,  that  liquors  seized  under 
an  unconstitutional  law  or  invahd  ordinance  may  be  replevied.  And  where 
intoxicating  liquors  are  seized  on  a  warrant  against  one  person  at  a  place  described 
therein,  charged  to  be  maintained  in  violation  of  the  liquor  laws,  a  third  person 
may  maintain  replevin  therefor  against  the  officer  making  the  seizure  for  the 
purpose  of  determining  his  right  thereto.'*^ 

i.  Property  Taken  From  Possession  of  Alleged  Thief.  Property  alleged  to 
have  been  stolen,  which  is  in  the  custody  of  an  officer  of  court,  pending  the  prose- 
cution of  the  alleged  thief,  for  the  purposes  of  the  prosecution,  is  in  the  custody 
of  the  law  and  cannot  be  replevied ;  but  after  his  conviction  or  acquittal,  such 
officer  has  no  right  to  withhold  it  from  the  owner,  and  the  latter  would  be  entitled 
to  bring  replevin  against  him  for  the  property."*®  So  it  has  been  held  that  where 
property  taken  by  an  officer  from  one  arrested  for  theft  is  restored  to  defendant 
on  his  giving  bond  to  return  it  on  demand  of  the  officer  or  on  order  of  court,  and 
the  court  in  its  order  expressly  declared  that  the  right  of  the  true  owner  to  main- 
tain replevin  should  not  be  impaired  by  such  order,  defendant's  possession 
of  the  property  cannot  be  called  the  possession  of  the  law  and  the  true  owner 
may  maintain  replevin  against  defendant  therefor.^'^ 

C.  Title  and  Right  to  Possession  of  Plaintiff  —  1.  In  General  — 
a.  Necessity  of.  It  is  elementary  that,  in  replevin,  plaintiff  must  rely  upon  the 
strength  of  his  own  title  or  right  to  possession  and  not  upon  the  weakness  or 
lack  of  title  in  his  adversary.^ ^ 


7  (property  taken  under  a  warrant  issued  by 
a  court  which  had  no  jurisdiction)  ;  Marriott 
V).  Shaw,  Comyns  274,  92  Eng.  Reprint  1069. 

41.  Heagle  v.  Wheeland,  64  111.  423. 

42.  Scott  f.  McRae,  3  Ont.  Pr.  16. 

43.  Slocum  V.  Mayberry,  2  Wheat.  (U.  S.) 
1,  4  L.  ed.  169.  In  this  case  the  revenue 
officer  had  seized  and  detained  both  vessel 
and  cargo  under  the  Embargo  Act.  The  su- 
preme court  of  the  United  States  held  that 
the  officer  had  power  to  seize  and  detain  the 
vessel  only,  and  not  the  cargo;  and  main- 
tained an  action  of  replevin  brought  for  the 
latter  by  the  owner. 

44.  Iowa. — ^Annheuser-Busch  Brewing  As- 
soc. v..  Fulierton,  83  Iowa  760,  50  N.  W.  56 ; 
Lemp  V.  Fullerton,  83  Iowa  192,  48  N.  W. 
1034,  15  L.  R.  A.  408;  Fries  v.  Porch,  49 
Iowa  351;  Weir  r.  Allen,  47  Iowa  482;  State 

Harris,  38  Iowa  242;  Funk  v.  Israel,  5 
Iowa  438,  451,  in  which  it  was  said:  "To 
suffer  a  party,  in  an  action  of  replevin,  to 
take  the  liquors  out  of  the  hands  of  the 
officer  seizing  the  same,  would  be  an  inter- 
ference with  the  administration  of  justice  in 


criminal  proceedings,  and  would  defeat  the 
whole  object  and  intention  of  the  prohibitory 
liquor  law." 

Kansas. —  Greentree  v.  Wallace,  77  Kan. 
149,  93  Pac.  598. 

Maine. —  Ring  v.  Nichols,  91  Me.  478,  40 
Atl.  329;  Musgrave  v.  Hall,  40  Me.  498. 

Massachusetts. —  Allen  v.  Staples,  6  Gray 
491. 

New  Hampshire. —  State  v.  Barrels  of 
Liquor,  47  N.  H.  369. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  37. 

45.  Cooley  v.  Davis,  34  Iowa  128;  State 
V.  Weir,  33  Iowa  134,  11  Am.  Rep.  115. 

46.  Sullivan  v.  Stephenson,  62  111.  290. 

47.  In  re  Massev,  56  Kan.  120.  42  Pac. 
365;  Easter  v.  Traylor,  41  Kan.  493.  21  Pac. 
606. 

48.  Simpson  v.  St.  John,  93  N.  Y.  363. 
And  see  Lynch  r.  St.  John.  8  Dalv  (N.  Y.)  142. 

49.  See  Lvnch  v.  St.  John,  8  Dalv  (N.  Y.)  142. 

50.  Byrne  v.  Byrne,  89  Wis.  659,  62  N.  W. 
413. 

51.  Arrs^ojra. —  Hall  v.  Southern  Pac.  Co., 
6  Ariz.  378,  57  Pac.  617. 
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b.  Right  to  Possession.  As  replevin  is  strictly  a  possessory  action/^  it  lies 
only  in  behalf  of  one  entitled  to  possession.^^    Not  only  must  plaintiff  have 


Arkansas. —  Black  v.  Roberson,  (1908)  112 
S.  W.  402. 

Colorado.— ^  Kelly  v.  Lewis,  38  Colo.  18,  88 
Pac.  388;  Hall  v.  Johnson,  21  Colo.  414,  42 
Pac.  660;  Buchanan  v.  Scandia  Plow  Co.,  6 
Colo.  App.  34,  39  Pac.  899. 

Connecticut. —  Weller  v.  Ely,  45  Conn.  547. 

Delaware. —  Wilkins  v.  Wilson,  1  Marv. 
404,  41  Atl.  76. 

Florida. —  Richbourg  v.  Rose,  53  Fla.  173, 
44  So.  69,  125  Am.  St.  Rep.  1061;  Holliday 
V.  McKinne,  22  Fla.  153. 

Illinois.— Fesise  v.  Ditto,  189  111.  456,  59 
N.  E.  983;  Reynolds  v.  McCormick,  62  111. 
412;  La  Salle  Pressed  Brick  Co.  v.  Coe,  126 
111.  App.  308;  Hacker  v.  Munroe,  56  111.  App. 
532. 

Indiana. —  Lane  v.  Sparks,  75  Ind.  278; 
Branch  v.  Wiseman,  51  Ind.  1;  Davis  v. 
Warfield,  38  Ind.  461;  Simcoke  v.  Frederick, 
1  Ind.  54;  Morgan  v.  Jackson,  32  Ind.  App. 
169,  69  N.  E.  410;  Miller  v.  Lively,  1  Ind. 
App.  6,  27  N.  E.  437.  Compare  Ingersoll  v. 
Emmerson,  1  Ind.  76,  holding  that  when 
plaintiff  shows  a  prima  facie  right  to  the 
property  he  is  entitled  to  recover  unless  de- 
fendant proves  a  better  right. 

loioa. —  Lufkin  v.  Preston,  52  Iowa  235,  3 
N.  W.  58;  Hamilton  v.  Iowa  City  Nat.  Bank, 
40  Iowa  307. 

Louisiana. —  Pritchett  v.  Coyle,  22  La.  Ann. 
57. 

Massachusetts. —  Harding  v.  Eldridge,  186 
Mass.  39,  71  N.  E.  115;  Stanley  v.  Neale,  98 
Mass.  343;  Johnson  v.  Neale,  6  Allen  227. 

Michigan. —  Upham  v.  Caldwell,  100  Mich. 
264,  58  N.  W.  1001. 

Mississippi. —  Power  v.  Telford,  60  Miss. 
195. 

Missouri. —  Leete  v.  St.  Louis  State  Bank, 
141  Mo.  584,  42  S.  W.  927;  Bowles  Live 
Stock  Commission  Co.  v.  Hunter,  91  Mo.  App. 
436;  Maryville  Nat.  Bank  v.  Snyder,  85  Mo. 
App.  82;  Springfield  Grocer  Co.  v.  Shackel- 
ford, 65  Mo.  App.  364;  Moore  v.  Carr,  65 
Mo.  App.  64;  Kennedy  v.  Dodson,  44  Mo. 
App.  550 ;  Updyke  v.  Wheeler,  37  Mo.  App.  580. 

Montana. —  Gallick  v.  Bordeaux,  31  Mont. 
328,  78  Pac.  583. 

Nebraska. —  Northrup  v.  Bathrick,  (1907) 
113  N.  W.  808;  Chadron  First  Nat.  Bank  v. 
Hughes,  (1902)  92  N.  W.  986;  Herman  v. 
Kneipp,  59  Nebr.  208,  80  N.  W.  816;  Fuller 
V.  Brownell,  48  Nebr.  145,  67  N.  W.  6; 
Johannson  v.  Miller,  45  Nebr.  53,  63  N.  W. 
141;  Kavanaugh  v.  Brodball,  40  Nebr.  875, 
59  N.  W.  517;  St.  John  v.  Swanback,  39 
Nebr.  841,  58  N.  W.  288 ;  Jones  v.  Loree,  37 
Nebr.  816,  56  N.  W.  390;  Bardwell  v.  Stub- 
bert,  17  Nebr.  485,  23  N.  W.  344;  Goodman 
V.  Kennedy,  10  Nebr.  270,  4  N.  W.  987. 

New  Hampshire. —  Taylor  v.  True,  27  N.  H. 
220. 

New  Jersey/. —  Chambers  v.  Hunt,  18 
N.  J.  L.  339. 

Oklahoma. —  Robb  v.  Dobrinski,  14  Okla. 
563,  78  Pac.  101. 
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Pennsylvania. —  Swope  v.  Crawford,  17 
Lane.  L.  Rev.  196. 

South  Carolina. —  Peeples  v.  Warren,  5L 
S.  C.  560,  29  S.  E.  659. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  55. 

A  stranger  who  has  no  interest  whatever 
in  the  goods  in  question  cannot  maintain  re- 
plevin on  the  ground  that  they  are  wrong- 
fully held  by  defendant.  Wheeler  v.  Dixon, 
51  Miss.  550;  Jimmerson  v.  Greene,  7  Nebr. 
26. 

Where  a  void  bill  of  lading  is  basi»  of 
plaintiff's  claim,  he  is  not  entitled  to  recover, 
regardless  of  whether  defendant  has  a  right 
to  possession,  ^tna  Nat.  Bank  v.  Water 
Power  Co.,  58  Mo.  App.  532. 

Contest  between  defendant  and  intervener. 
—  Where  the  issue  resolves  itself  into  one 
between  defendant  and  an  intervener,  defend- 
ant virtually  becomes  plaintiff,  and  he  must 
recover,  if  at  all,  on  the  strength  of  his  own 
title.  Burrows  v.  Waddell,  52  Iowa  195,  3 
N.  W.  37. 

52.  See  supra,  I,  A,  1,  c. 

53.  Delaware. — Jefferson  v.  Chase,  1  Houst* 
219. 

Florida. —  Richbourg  v.  Rose,  53  Fla.  173, 
44  So.  69,  125  Am.  St.  Rep.  1061;  Roof  v. 
Chattanooga  Wood  Split  Pulley  Co.,  36  Fla. 
284,  18  So.  597;  Holliday  v.  McKinne,  22 
Fla.  153. 

Indiana. —  Bradley  v.  Michael,  Smith  346. 
loica. —  Rosenthal     v.     Risley,     11  Iowa 
541. 

Kansas. —  Rucker  v.  Donovan,  13  Kan.  251, 
19  Am.  Rep.  84. 

Maryland. —  Lamotte  V.  Wisner,  51  Md. 
543. 

Massachusetts. —  Collins  v.  Evans,  15  Pick* 
63;  Wheeler  v.  Train,  3  Pick.  255. 

Michigan. —  Sanford  v.  Millikin,  144  Mich. 
311,  107  N.  W.  884. 

Missouri. —  Gartside  v.  Nixon,  43  Mo.  138  j 
Stone  V.  McNealy,  59  Mo.  App.  396;  Baker 
V.  Campbell,  32  Mo.  App.  529. 

Montana. —  Bach  v.  Montana  Lumber,  etc., 
Co.,  15  Mont.  345,  39  Pac.  291. 

Nebraska. —  Jimmerson  v.  Greene,  7  Nebr, 
26. 

New  Hampshire. —  Mitchell  v.  Roberts,  50 
N.  H.  486. 

New  Jersey. —  Bierman  v.  Reinhorn,  71 
N.  J.  L.  422,  58  Atl.  1083;  Kerr  v.  Hender- 
son, 62  N.  J.  L.  724,  42  Atl.  1073. 

New  Yorfc.— Wood  v.  Orser,  25  N.  Y.  348; 
Dodworth  v.  Jones,  4  Duer  201;  Williamson 
V.  Lawrence,  8  Misc.  71,  28  N.  Y.  Suppl.  594; 
Fagan  Iron  Works  v.  Dawson  Realty  Co., 
109  N.  Y.  Suppl.  740;  Elwood  v.  Smith,  9 
How.  Pr.  528;  Sharp  v.  Whittenhall,  3  Hill 
576. 

Pennsylvania. —  Ferguson  V.  Lauterstem, 
160  Pa.  St.  427,  28  Atl.  852;  Miller  n.  War- 
den, 111  Pa.  St.  300,  2  Atl.  90;  Weed  v. 
Hall,  101  Pa.  St.  592;  Lester  v.  McDowell, 
18  Pa.  St.  91;  Bower  v.  Tallman,  5  Watts 
&  S.  556. 
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the  right  to  possession  generally,  but  he  must  have  the  right  to  imme- 
diate/* and  exclusive  possession     at  the  time  of  the  commencement  of  the 


Tennessee. —  Bogard  v.  Jones,  9  Humphr. 
739. 

Washington. —  Sires  V.  Newton,  1  Wash. 
Terr.  356. 

Wisconsin. —  Timp  v.  Dockham,  32  Wis. 
146,  holding  that  plaintilf,  by  refusing  to 
prosecute,  virtually  admitted  that  he  had  no 
right  to  possession. 

England. —  Comerford  v.  Blake,  2  Ir.  Eq. 
176. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  48. 

A  legal  right  to  possession  must  be  shown 
to  exist  in  plaintiff.  An  equitable  right  is 
not  sufficient.  Fisher  v.  Alsten,  186  Mass. 
549,  72  N.  E.  78. 

Statutory  modification  of  rule. —  Under 
statutes  providing  that  the  owner  or  person 
entitled  to  possession  may  institute  an  ac- 
tion of  replevin,  a  person  who  shows  him- 
self to  be  within  either  of  the  above  classes 
may  bring  the  action,  but  a  person  who  does 
not  show  himself  to  be  within  either  may 
not.    Swain  v.  Hutchinson  First  Nat.  Bank, 

100  111.  App.  31  [affirmed  in  201  111.  416,  66 
N.  E.  220];  Blakely  Printing  Co.  v.  Pease, 
95  111.  App.  341 ;  Clark  v.  Anderson,  103  Me. 
134,  68  Atl.  633;  Marson  v.  Plummer,  64 
Me.  315.  Compare  Sanford  School  Dist.  No. 
5  V.  Lord,  44  Me.  374,  holding  that  a  right 
to  possession  is  essential.  And  see  the  cases 
cited  under  Maine  in  the  next  succeeding 
note.  Under  a  former  statute  in  Connecti- 
cut, plaintiff  could  maintain  replevin  by  sim- 
ply making  out  title  as  the  true  owner. 
Spencer  v.  Roberts,  42  Conn.  75. 

54.  Arkansas. —  McWhirter  v.  Penny,  82 
Ark.  244,  101  S.  W.  742;  Carpenter  v.  Glass, 
67  Ark.  135,  53  S.  W.  678;  Thatcher  v. 
Franklin,  37  Ark.  64;  Wallace  v.  Brown, 
17  Ark.  449;  Hill  v.  Robinson,  16  Ark.  90; 
Cox  V.  Morrow,  14  Ark.  603 ;  Britt  v.  Aylett, 

11  Ark.  475,  52  Am.  Dec.  282. 
California. —  Garcia  V.  Gunn,  119  Cal.  315, 

51  Pac.  684;  People's  Sav.  Bank  V.  Jones, 
114  Cal.  422,  46  Pac.  278;  Sutton  v.  Stephan, 

101  Cal.  545,  36  Pac.  106;  Fredericks  v. 
Tracy,  98  Cal.  658,  33  Pac.  750. 

Colorado.— Kelly  v.  Lewis,  38  Colo.  18,  88 
Pac.  388. 

Connecticut. —  Peters  v.  Stewart,  45  Conn. 
103,  29  Am.  Rep.  663. 

Hawaii. —  Phillips  v.  Magoon,  9  Hawaii  9. 

Indiana. —  Clark  v.  Heck,  17  Ind.  281; 
Noble  V.  Epperly,  6  Ind.  414;  Walpole  V. 
Smith,  4  Blackf.  304;  Chinn  v.  Russell,  2 
Blackf.  172;  Brown  v.  Loesch,  3  Ind.  App. 
145,  29  N.  E.  450,  holding  that  the  pur- 
chaser of  goods  from  an  execution  debtor 
^cannot  maintain  replevin  against  the  levy- 
ing officer  without  first  satisfying  the  judg- 
ment. 

Iowa. —  Alden  t;.*  Carver,  13  Iowa  253,  81 
Am.  Dec.  430  ;  Cassel  v.  Western  Stage  Co., 

12  Iowa  47;  Kingsbury  v.  Buchanan,  11  Iowa 
387;  Marienthal  v.  Shafer,  6  Iowa  223;  Mc- 
Coy V.  Cadle,  4  Iowa  557. 

Kentucky. —  Hooser  v.  Hays,  10  B.  Mon. 


72,  50  Am.  Dec.  540;  Dillon  v.  Wright,  7 
J.  J.  Marsh.  10. 

Maine. —  Bartlett  v.  Goodwin,  71  Me.  350; 
Ingraham  v.  Martin,  15  Me.  373;  Wyman  v. 
Dorr,  3  Me.  183. 

Massachusetts. —  Pratt  v.  Parkman,  24 
Pick.  42. 

Michigan. —  Clark  v.  West,  23  Mich.  242. 
Mississippi. —  Frizell  v.   White,   27  Miss. 
198. 

Missouri. —  American  Metal  Co.  v.  Daugh- 
erty,  204  Mo.  71,  102  S.  W.  538;  Leete  v. 
St.  Louis  State  Bank,  141  Mo.  584,  42  S.  W. 
927;  Stonebraker  v.  Ford,  81  Mo.  532;  Bry- 
ant V.  Dyer,  96  Mo.  App.  455,  70  S.  W.  516; 
Westbay  v.  Milligan,  89  Mo.  App.  294;  Up- 
ham  V.  Allen,  73  Mo.  App.  224,  76  Mo.  App. 
206. 

Montana. —  Cameron  v.  Wentworth,  23 
Mont.  70,  57  Pac.  648;  Laubenheimer  v.  Mc- 
Dermott,  5  Mont.  512,  6  Pac.  344. 

Nebraska. —  Kavanaugh  v.  Brodball,  40 
Nebr.  875,  59  N.  W.  517;  Nollkamper  v. 
Wyatt,  27  Nebr.  565,  43  N.  W.  357. 

New  York. —  Osmun  v.  Barker,  92  Hun 
609,  38  N.  Y.  Suppl.  43 ;  McCurdy  v.  Brown, 
1  Duer  101. 

Oklahoma. —  Robb  v.  Dobrinski,  14  Okla. 
563,  78  Pac.  101 ;  Olson  v.  Thompson,  6  Okla. 
74,  48  Pac.  184. 

Oregon.—  Kimball  Co.  i;.  Redfield,  33  Oreg. 
292,  54  Pac.  216. 

Pennsylvania. —  Strong  v.  Dinniny,  175  Pa. 
St.  586,  34  Atl.  919;  Heilman  v.  McKinstry, 
18  Pa.  Super.  Ct.  70;  Stone  v.  Rogers,  17 
Pa.  Super.  Ct.  358. 

Tennessee. —  Shaddon  v.  Knott,  2  Swan. 
358,  58  Am.  Dec.  63. 

Wisconsin. —  Gillett  v.  Treganza,  6  Wis. 
343. 

United  States. —  Dixwell  v.  Jones,  7  Fed. 
Cas.  No.  3,937,  2  Dill.  184  [following  Gray 
v.  Parker,  38  Mo.  160]. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  52. 

55.  California. —  Garcia  v.  Gunn,  119  Cal. 
315,  51  Pac.  684;  Fredericks  v.  Tracy,  98 
Cal.  658,  33  Pac.  750. 

Hawaii. —  Phillips  v.  Magoon,  9  Hawaii  9. 

Missouri. —  Leete  v.  St.  Louis  State  Bank, 
141  Mo.  584,  42  S.  W.  927;  Gray  v.  Parker, 
38  Mo.  160;  Steclanan  v.  Gait  State  Bank, 
126  Mo.  App.  664,  105  S.  W.  674;  Bryant  v. 
Dyer,  96  Mo.  App.  455,  70  S.  W.  516;  West- 
bay  V.  Milligan,  89  Mo.  App.  294;  Upham  v. 
Allen,  76  Mo.  App.  206,  73  Mo.  App.  224; 
Kennedy  v.  Dodson,  44  Mo.  App.  550. 

New  Hampshire. —  Stevens  v.  Chase,  61 
N.  H.  340. 

New  York. —  Rogers  v.  Arnold,  12  Wend. 
30. 

Pennsylvania. —  Reinheimer  v.  Hemingway, 
35  Pa.  St.  432. 

Wisconsin. — Gillett  r.  Treganza,  6  Wis.  343. 

United  States. —  Dixwell  v.  Jones,  7  Fed. 
Cas.  No.  3,937,  2  Dill.  184. 

See  42  Cent.  Dig.  tit.  "Replevin."  §§  48, 
52. 
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action/^  or,  as  is  sometimes  stated,  at  the  time  of  the  taking  and  detention.^^ 
However,  when  plaintiff  has  shown  his  right  to  possession,  he  has  shown  sufficient 
right  in  iiimself  to  maintain  the  action.^^ 

c.  Title  or  Ownership  —  (i)  In  General.  Although,  as  has  been  stated, 
the  right  to  possession  is  sufficient  to  maintain  an  action  of  replevin,^^  such  right 


Right  of  joint  tenant  to  sue  see  infra,  I, 
C,  2,  e. 

The  fact  that  other  parties  have  an  ulti- 
'  mate  interest  in  an  accounting  for  the  pro- 
ceeds of  the  property  does  not  affect  the 
right  of  plaintiff  to  maintain  his  action  where 
he  had  the  right  to  take  possession  at  the 
time  of  the  commencement  of  the  action. 
Bostick  V.  Brittain,  25, Ark.  482. 

Immaterial  joining  of  others. —  Where  the 
whole  possessory  right  is  shown  to  be  in  plain- 
tiff, the  fact  that  he  joins  others  with  him 
in  the  suit  and  shares  his  recovery  with  him 
is  immaterial.  Lieberman  v.  Clark,  114  Tenn. 
117,  85  S.  W.  258,  69  L.  R.  A.  732. 

^Q.  Arkansas. —  Bostick  v.  Brittain,  25 
Ark.  482.  And  see  Wallace  v.  Brown,  17 
Ark.  449. 

California. —  Holly  v.  Heiskell,  112  Cal. 
174,  44  Pac.  466;  Masterson  v.  Clark,  (1895) 
41  Pac.  796  [folloioing  Fredericks  v.  Tracy, 
98  Cal.  658,  33  Pac.  750]  ;  Affierbach  v,  Mc- 
Govern,  79  Cal.  268,  21  Pac.  837. 

Colorado.— Kelly  v.  Lewis,  38  Colo.  18,  88 
Pac.  388;  McCraw  v.  Welch,  2  Colo.  284; 
Buchanan  v.  Scandia  Plow  Co.,  6  Colo.  App. 
34,  39  Pac.  899. 

Delaware. —  Staunton  r.  Smith,  (1906)  65 
Atl.  593.  Compare  Jefferson  v.  Chase,  1 
Houst.  219,  holding  that  that  case  turned 
entirely  on  the  right  of  plaintiff  to  possession 
at  the  time  of  the  taking. 

Indiana. —  Whitehead  r.  Coyle,  1  Ind.  App. 
450,  27  N.  E.  716. 

loiva. —  Hilman  v.  Brigham,  117  Iowa  70, 
90  N.  W.  491;  Marshall  v.  Bunker,  40  Iowa 
121. 

Michigan. —  Eldridge  v.  Sherman,  70  Mich. 
266,  38  N.  W.  255;  Darling  v.  Tegler,  30 
Mich.  54. 

Missouri. —  Kennedy  v.  Dodson,  44  Mo. 
App.  550. 

Montana. —  Cameron  v.  Wentworth,  23 
Mont.  70,  57  Pac.  648. 

NehrasJca. —  Kavanaugh  v.  Brodball,  40 
Nebr.  875,  59  N.  W.  517;  Dillrance  r.  Mur- 
phy, 1  Nebr.  (Unoff.)  298,  95  N.  W.  608. 

New  Jersey. — Chambers  v.  Hunt,  18  N.  J.  L. 
339. 

New  York. —  Wood;  v.  Orser,  25  N.  Y.  348 ; 
Dodworth  v.  Jones,  4  Duer  201. 

Oregon. —  Casto  v.  Murray,  47  Oreg.  57,  81 
Pac.  388,  883;  Kimball  Co.  v.  Redfield,  33 
Greg.  292,  54  Pac.  216. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  48, 
52. 

Loss  or  acquisition  of  right  intermediate 
commencement  of  action  and  trial. —  In  Cali- 
fornia the  rule  has  been  relaxed  in  cases 
where  plaintiff  did  not  have  the  right  to  pos- 
session at  the  time  of  the  commencement  of 
the  action  but  acquired  it  before  trial,  on 
the  ground  that  it  would  be  a  vain  thing  to 
award  the  possession  to  defendant  merely 
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that  the  property  might  again  be  replevied 
by  plaintiff.  Flinn  v.  Ferry,  127  Cal.  648, 
60  Pac.  434;  Pico  v.  Pico,  56  Cal.  453; 
O'Connor  v.  Blake,  29  Cal.  312.  Compare 
Garcia  17.  Gunn,  119  Cal.  315,  51  Pac.  684, 
where  it  is  stated  that  a  subsequently  ac- 
quired title  is  not  alone  sufficient.  It  has 
also  been  held  that  plaintiff  cannot  main- 
tain his  action  where  he  has  been  divested  of 
the  right  to  possession  before  trial.  Bolander 
V.  Gentry,  36  Cal.  105,  95  Am.  Dec.  162. 
Outside  oiP  California  the  rule  is  otherwise 
both  as  to  the  acquisition  (Brown  v.  Loesch, 

3  Ind.  App.  145,  29  N.  E.  450)  and  the  loss 
of  the  right  ( Schlessinger  v.  Cook,  9  Wyo. 
256,  62  Pac.  152). 

57.  Sanford  School  Dist.  No.  5  v.  Lord,  44 
Me.  374;  Stevens  v.  Chase,  61  N.  H.  340. 

58.  Arkansas. —  Prater  v.  Frazier,  11  Ark. 
249. 

California. —  Lazard  v.  Wheeler,  22  Cal. 
139. 

Illinois. —  Blakely  Printing  Co.  v.  Pease, 
95  111.  App.  341. 

Indian  Territory. —  Hancock  v.  Schockman, 

4  Indian  Terr.  138,  69  S.  W.  826. 
Maryland. —  Lamotte   v.   Wisner,   51  Md. 

543  (holding  it  sufficient  as  against  a  tres- 
passer or  wrong-doer)  ;  Brooke  v.  Berry,  1 
Gill  153;  Smith  v.  Williamson,  1  Harr.  &  J. 
147. 

Mississippi. —  Coleman  v.  Low,  (1893)  13 
So.  227;  Saunders  v.  Jordan,  54  Miss.  428. 

Missouri. —  Kansas  City  Wholesale  Grocery 
Co.  V.  McDonald,  118  Mo.  App.  471,  95  S.  W. 
279. 

Neto  Jersey. — Chambers  v.  Hunt,  18  N.  J.  L. 
339. 

Neio  York. —  Neff  v.  Thompson,  8  Barb. 
213;  Williamson  v.  Lawrence,  8  Misc.  71,  28 
N.  Y.  Suppl.  594  (statutory  action  against 
sheriff)  ;  Rogers  v.  Arnold,  12  Wend.  30.  See 
also  Brigham  v.  Bush,  33  Barb.  596,  holding 
that  a  right  to  possession  in  a  widow  against 
all  but  the  minor  children  was  sufficient 
against  a  stranger. 

Oregon. —  Lewis  v.  Birdsey,  19  Oreg.  164, 
26  Pac.  623. 

Pennsylvania. —  Ferguson  v.  Rafferty,  128 
Pa.  St.  337,  18  Atl.  484,  6  L.  R.  A.  33;  Har- 
lan V.  Harlan,  15  Pa.  St.  507,  53  Am.  Dec. 
612;  Hoffman  v.  Sellers,  5  Pa.  Dist.  395; 
Nichol  V.  Abram,  20  Pa.  Co.  Ct.  605;  Mid- 
vale  Steel  Works  V.  Hallgarten,  15  Wkly. 
Notes  Cas.  47. 

RJiode  Island. —  Waterman  v.  Matteson,  4 
R.  I.  539. 

Vermont. —  Tittemore  f.  Labounty,  60  Vt. 
624,  15  Atl.  196;  Sprague*t\  Clark,  41  Vt.  6. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  48. 

Whether  the  right  is  absolute  or  for  pur- 
poses of  security  is  immaterial.  Brammell 
V.  Hart,  12  Heisk.  (Tenn.)  366. 

59.  See  supra,  I,  C,  1,  b. 
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can  arise  only  by  virtue  of  some  general  or  special  ownership /°  hence  it  is  neces- 
sary that  plaintiff  possess  some  property  right  in  the  goods  or  chattels  in  question, 
or,  as  it  is  frequently  stated,  the  right  to  possession  must  be  coupled  with  owner- 
ship, either  general  or  special;''^  but  the  right  to  possession  may  be  derived  from 
either  general  or  special  ownership. 

(ii)  Absolute  Ownership.    In  the  absence  of  a  possessory  right  shown  to 
exist  in  another,  the  general  property  in  chattels  draws  to  it  the  right  to  possession ; 
and,  in  such  a  case,  plaintiff  estabhshes  his  right  to  possession  by  showing  a  clear 
legal  title.®*    However,  title  or  complete  ownership  in  plaintiff  is  not  absolutely 
essential  to  the  maintenance  of  the  action ;  ®^  nor  always  sufficient,  as  the  title 


60.  Black  V.  Roberson,  (Ark.  1908)  112 
S.  W.  402;  Street  v.  Sederburg,  41  Colo.  128, 
92  Pac.  29.  See  also  Baker  v.  Cordwell,  6 
Colo.  199. 

61.  Arkansas. — Carpenter  v.  Glass,  67  Ark. 
135,  5.3  S.  W.  678;  Thatcher  v.  Franklin,  37 
Ark.  64;  Wallace  v.  Brown,  17  Ark.  449; 
Wilson  V.  Royston,  2  Ark.  315. 

California. —  Keech  v.  Beatty,  127  Cal.  177, 
59  Pac.  837;  Garcia  v.  Gunn,  119  Cal.  315, 
51  Pac.  684;  Cardinell  v.  Bennett,  52  Cal. 
476. 

Connecticut. —  Waller  V.  Ely,  45  Conn.  547, 
by  statute. 

Illinois. —  Stockton  v.  Lochnitt,  31  111.  App. 
214. 

Indiana. —  Clark  v.  Heck,  17  Ind.  281; 
Walpole  V.  Smith,  4  Blackf.  304;  Parsley  v. 
Huston,  3  Blackf.  348. 

Maine. —  Wyman  v.  Dorr,  3  Me.  183. 

Massachusetts. —  Perley  v.  Foster,  9  Mass^ 
112;  Waterman  v.  Robinson,  5  Mass.  303. 

Mississippi. —  Cur  11   v.   Compton,   14  Sm. 

6  M.  56. 

Missouri. —  American  Metal  Co.  v.  Daugh- 
erty,  204  Mo.  71,  102  S.  W.  538;  Gartside  v. 
Nixon,  43  Mo.  138;  Gray  v.  Parker,  38  Mo. 
160;  Pilkington  v.  Trigg,  28  Mo.  95;  Matti- 
son  V.  Hooberry,  104  Mo.  App.  287,  78  S.  W. 
642;  Bryant  v.  Dyer,  96  Mo.  App.  455,  70 
S.  W.  516;  Upham  v.  Allen,  73  Mo.  App. 
224;  Baker  v.  Campbell,  32  Mo.  App.  529; 
McMahill  v.  Walker,  22  Mo.  App.  170. 

Nebraska. —  Jimmerson  v.  Greene,  7  Nebr. 
26. 

New  Jersey. — Chambers  v.  Hunt,  18  N.  J.  L. 
339. 

New  York. —  Fagan  Iron  Works  v.  Dawson 
Realty  Co.,  109  N.  Y.  Suppl.  740;  Harrison 
V.  Mcintosh,  1  Johns.  380;  Pattison  v.  Adams, 

7  Hill  126,  42  Am.  Dec.  59. 

Oklahoma. —  Robb  v.  Dobrinski,  14  Okla. 
563,  78  Pac.  101;  Olson  v.  Thompson,  6  Okla. 
74,  48  Pac.  184. 

Pennsylvania. —  Strong  v.  Dinniny,  175  Pa. 
St.  586,  34  Atl.  919;  Lester  v.  McDowell,  18 
Pa.  St.  91;  Stone  v.  Rogers,  17  Pa.  Super. 
Ct.  358. 

Tennessee. —  Parham  v.  Riley,  4  Coldw.  5, 
holding  that  where  the  possession  has  been 
acquired  by  theft  or  robbery,  neither  the 
trespasser  nor  his  vendee  may  maintain  an 
action  for  the  detention  of  it. 

Wisconsin. —  Gillett  v.  Treganza,  6  Wis. 
343. 

United  States. —  Dixwell  v.  Jones,  7  Fed. 
Cas.  No.  3,937,  2  Dill.  184. 


See  42  Cent.  Dig.  tit.  "Replevin,"  §§  45, 
46. 

Ownership  in  plaintiff  is  material  only  so 

far  as  it  is  necessary  to  show  the  right  to 
possession.  Schlessinger  v.  Cook,  9  Wyo. 
256,  62  Pac.  152. 

62.  Lazard  v.  Wheeler,  22  Cal.  139 ;  Sand- 
ford  School  Dist.  No.  5  v.  Lord,  44  Me.  374; 
Dodworth  v.  Jones,  4  Duer  201;  Ferguson  v. 
Lauterstein,  160  Pa.  St.  427,  28  Atl.  852; 
Miller  v.  Warden,  111  Pa.  St.  300,  2  Atl.  90; 
Harlan  v.  Harlan,  15  Pa.  St.  507,  53  Am. 
Dec.  612.    See  also  infra,  I,  C,  1,  c.  (iii). 

Equitable  title  insufficient. —  Although  a 
strictly  legal  title  is  not  essential,  plaintiff 
must  show  ownership  by  a  title  recognized 
at  law  as  distinguished  from  one  which  is 
recognized  only  in  courts  of  equity.  Coe  v. 
Peacock,  2  Ohio  Dec.  (Reprint)  239,  2  West. 
L.  Month.  134.  Contra,  under  the  present 
system  of  procedure  in  Ontario.  Carter  v. 
Long,  26  Can.  Sup.  Ct.  430. 

63.  Spencer  v.  Roberts,  42  Conn.  75;  Hil- 
man  v.  Brigham,  117  Iowa  70,  90  N.  W. 
491;  Esson  v.  Tarbell,  9  Cush.  (Mass.)  407; 
Chellis  V.  Grimes,  72  N.  H.  104,  54  Atl.  943. 

64.  Iowa. —  Mohn  v.  Stoner,  14  Iowa  115. 
Maine. —  Eveleth  v.  Blossom,  54  Me.  447, 

92  Am.  Dec.  555. 

Massachusetts. —  Fisher  v.  Alsten,  186  Mass. 
549,  72  N.  E.  78;  Brookline  v.  Sherman,  140 
Mass.  1,  1  N.  E.  153,  54  Am.  Rep.  434. 

Missouri. —  Leete  v.  St.  Louis  State  Bank, 
141  Mo.  584,  42  S.  W.  927;  McMahill  v. 
Walker,  22  Mo.  App.  170. 

New  York.— Ely  v.  Ehle,  3  N.  Y.  506; 
Warren  v.  Leland,  2  Barb.  613. 

United  States. —  Jackson  v.  Hale,  14  How. 
525,  14  L.  ed.  526. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  46. 

When  confined  to  title  as  source  of  right. — 
Where  plaintiff  bases  his  riglit  to  possession 
upon  title  he  is  confined  to  that  source  of 
right  and  cannot  show  a  rijjht  arising  from 
mere  possession.  Hall  r.  Johnson,  21  Colo. 
414,  42  Pac.  660. 

Title  acquired  by  adverse  possession  con- 
fers upon  the  holder  the  right  to  maintain 
replevin,  even  against  the  ori^^inal  owner. 
Garrett  v.  Vaughan,  1  Baxt.  (Tcnn.)  113. 
See  also  Dillon  v.  Wright,  7  J.  J.  Marsh. 
(Ky.)  10. 

Right  of  mortgagor  to  sue  see  Cttattel 
Mortgages,  7  Cyc.  15. 

65.  Arkansas' — Britt  r.  Avlett.  11  Ark. 
475,  52  Am.  Dec.  282;  Prater*  r.  Frazier,  11 
Ark.  249. 
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may  be  in  one  person  and  the  right  to  possession  in  another,  and  the  right  to 
possession  controls. ®®  Although  the  fact  that  as  against  the  owner  another 
person  has  the  right  to  possession  bars  the  owner  from  maintaining  replevin 
against  such  person/^  it  does  not  preclude  him  from  maintaining  replevin  against 
a  third  person  not  entitled  to  possession.^*  Where  plaintiff  bases  his  right  to 
possession  upon  a  sale  or  exchange  of  the  property  to  him,  it  is  incumbent  upon 
him  to  show  that  the  circumstances  were  such  as  to  create  a  valid  sale  or  exchange 
which  transferred  the  legal  title  to  him.®^  On  the  other  hand,  where  plaintiff 
has  made  an  alleged  sale  of  the  property,  he  may  establish  his  right  to  possession 
by  showing  that  the  circumstances  were  not  such  as  to  divest  him  of  title,  with 
its  accompanying  right  to  possession. "^"^ 

(ill)  Special  Ownership.  In  general,  a  person  having  a  special  interest 
or  ownership  in  property  entitling  him  to  possession  may  maintain  replevin 


California. —  Garcia  v.  Gunn,  119  Cal.  315, 
51  Pac.  684. 

Maryland. —  Lamotte  V.  Wisner,  51  Md. 
543. 

Mississippi,— Coleman  v.  Low,  (1893)  13 
So.  227. 

New  Jersey. — Chambers  v.  Hunt,  18  N.  J.  L. 
339. 

Oregon. —  Lewis  v.  Birdsey,  19  Oreg.  164, 
26  Pac.  623. 

Vermont. —  Sprague  v.  Clark,  41  Vt.  6, 
holding  that  it  is  sufficient  if  plaintiff  is  en- 
titled to  the  possession  as  against  the  person 
who  takes  it  from  him. 

Contra. —  As  to  goods  attached,  under  Con- 
necticut statute.  Tomlinson  v.  Collins,  20' 
Conn.  364;  Brown  v.  Chickopee  Falls  Co.,  16 
Conn.  87. 

66.  Spencer  v.  Roberts,  42  Conn.  75;  Dent- 
zel  V.  City,  etc.,  B.  Co.,  90  Md.  434,  45  Atl. 
201;  Wood  V.  Orser,  25  N.  Y.  348;  Williams 
V.  West,  2  Ohio  St.  82. 

67.  Sutton  V.  Stephan,  101  Cal.  545,  36 
Pac.  106;  Dillon  v.  Wright,  7  J.  J.  Marsh. 
(Ky. )  10;  Shackelford  v.  Hargreaves,  42 
Nebr.  680,  60  K  W.  951. 

Rule  where  right  is  limited  in  time. —  After 
the  expiration  of  the  time  during  which  de- 
fendant is  entitled  to  possession,  the  owner 
may  recover  the  property  from  him  by  re- 
plevin. Magdeburg  v.  Uihlein,  53  Wis.  165, 
10  N.  W.  363. 

68.  Bowe  V.  Sharp,  51  Pa.  St.  26. 

Lien  in  third  person. —  Beplevin  may  be 
maintained  where  plaintiff  has  the  right  to 
possession  subject  only  to  the  lien  of  a  third 
person.  Neff  v.  Thompson,  8  Barb.  (N.  Y.) 
213. 

The  rule  is  otherwise  where  another  person 
has  the  full  and  complete  right  to  possession. 
Wyman  v.  Dorr,  3  Me.  183. 

69.  Haivaii. —  Phillips  v.  Magoon,  9  Ha- 
waii 9. 

Illinois. —  Moser  v.  Kreigh,  49  111.  84 ;  Rhea 
V.  Biner,  21  111.  526. 

Indiana. —  Lane  v.  Sparks,  75  Ind.  278. 

Kentucky. —  Day  v.  Evanston,  64  S.  W. 
749,  23  Ky.  L.  Bep.  1099.  See  also  Daniel  v. 
Daniel,  6  B.  Mon.  230,  gift  from  married 
woman. 

Maryland. —  Stevenson  v.  Bidgeley,  3  Harr. 
&  J.  281. 

Michigan. —  Metropolitan  Lumber    Co.  v. 
[I.  C,  1,  e,  (II)] 


McColeman,  140  Mich.  333,  103  N.  W.  809; 
Hatch  V.  Fowler,  28  Mich.  205. 

Missouri. —  Wren  v.  Kuhler,  68  Mo.  App. 
680;  ^tna  Nat.  Bank  v.  Water  Power  Co., 
58  Mo.  App.  532. 

New  Hampshire. —  Chellis  v.  Grimes,  72 
N.  H.  104,  54  Atl.  943. 

Neio  York. —  Hoffman  House  v.  Barkley, 
111  K  Y.  App.  Div.  564,  97  N.  Y.  Suppl. 
1095;  Mackay  v.  Mackay,  1  Lans.  506;  Sha- 
piro V.  Lankay,  35  Misc.  39,  70  N.  Y.  Suppl. 
218. 

South  Carolina. —  Kirven  v.  Pinckney,  47 
S.  C.  229,  25  S.  E.  202. 

Canada.—  O'Bourke  v.  Lee,  18  U.  C.  Q.  B. 
609. 

And  see,  generally,  Sales. 

70.  Buchanan  v.  Scandia  Plow  Co.,  6  Colo. 
App.  34,  39  Pac.  899;  Lutz  V.  Yount,  61 
N.  C.  367.  See  also  Brown  v.  Campsall,  6 
Harr.  &  J.  (Md.)  491. 

Duress. —  A  person  who  has  sold  the  prop- 
erty in  question  under  duress  is  not  divested 
of  his  title  and  may  maintain  replevin 
against  a  purchaser  from  the  vendee  of  the 
forced  sale.  Belote  v.  Henderson,  5  Coldw. 
(Tenn.)  471,  98  Am.  Dec.  432. 

Lack  of  consideration. —  No  action  can  be 
maintained  where  plaintiff  has  parted  with 
his  ownership  for  the  obligation  of  another 
without  fraud,  even  though  defendant  paid 
nothing  for  the  property.  Hacker  v.  Munroe, 
56  111.  App.  532. 

Revesting  of  title. —  Plaintiff  may  estab- 
lish his  right  to  sue  by  showing  that  a  sale 
made  by  him  has  been  rescinded.  Gleason  v. 
Drew,  9  Me.  79;  Bemis  V.  De  Land,  177 
Mass.  182,  58  N.  E.  684. 

An  owner  of  raffled  property  may  main- 
tain replevin  against  a  party  who  was  un- 
successful in  the  raffle  and  who  has  taken 
possession  of  the  property  without  authority, 
even  though  he  has  delivered  to  the  success- 
ful party  a  writing  stating  that  he  delivered 
the  property  to  him.  Miller  v.  Le  Piere,  136 
Mass.  20. 

71.  Illinois. —  Blakely  Printing  Co.  V. 
Pease,  95  111.  App.  341. 

Missouri. —  Robertson  v.  Staed,  135  Mo. 
135,  36  S.  W.  610,  58  Am.  St.  Rep.  569,  33 
L.  R.  A.  203;  American  Storage,  etc.,  Co. 
V.  Harding,  126  Mo.  App.  489,  104  S.  W. 
484;  Hazard  v.  Hall,  5  Mo.  App.  584. 
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even  against  the  general  owner.  Detention  by  the  latter  without  right  of 
possession  is  as  unlawful  as  detention  by  any  other  person. '^^ 

d.  Prior  Possession  —  (i)  Necessity.  It  may  be  stated  generally  that 
where  plaintiff  establishes  his  right  to  possession,  through  some  general  or  special 
ownership,  and  where  he  does  not  base  his  right  upon  mere  naked  possession, 
he  need  not  show  that  he  has  ever  had  actual  possession  of  the  property 

(ii)  Sufficiency.  As  mere  naked  possession  of  property  confers  some 
rights  to  a  continuance  thereof,  it  being  presumed  to  be  rightful  and  some  evi- 
dence of  ownership,  it  has  been  held  that,  as  against  a  mere  wrong-doer  and  tres- 
passer, a  plaintiff  may  establish  his  right  to  possession  and  to  maintain  the  action 
by  showing  prior  possession,^*  although  there  is  some  authority  to  the  contrary. '^^ 


Neic  Hampshire. —  Stevens  V,  Chase,  61 
N.  H.  340. 

New  York. —  See  Johnson  v.  Carnley,  10 
N.  Y.  570,  61  Am.  Dec,  762. 

Pennsylvania.— '  Ferguson  v.  RalTerty,  128 
Pa.  St.  337,  18  Atl.  484,  6  L.  R.  A.  33; 
Mead     Kilday,  2  Watts  110. 

Wisconsin. —  Rohrer  v.  Lockery,  136  Wis. 
532,  117  N.  W.  1060. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  45, 
46. 

The  head  of  a  family  may  maintain  re- 
plevin to  recover  exempt  property  regardless 
of  whether  the  technical  ownership  is  in 
himself  or  his  wife.  Starrett  V.  Deerfield, 
40  Nebr.  846,  59  N.  W.  352. 

Right  of  mortgagee  to  maintain  action  see 
■Chattel  Mortgages,  7  Cyc.  20,  24. 

72.  Williams  v.  West,  2  Ohio  St.  82; 
Woodson  V.  Pearce,  5  Sneed  (Tenn.)  416. 

Replevin  against  former  owner  and  vendee. 
— A  person  possessing  such  a  property  right 
may  maintain  his  action  against  the  former 
owner  and  his  vendee,  where  the  property 
has  fallen  into  their  hands.  Brooke  v.  Berry, 
1  Gill  (Md.)  153. 

73.  Garcia  v.  Gunn,  119  Cal.  315,  51  Pac. 
684;  Lazard  v.  Wheeler,  22  Cal.  139;  Chinn 
f.  Russell,  2  Blackf.  (Ind.)  172;  Neff  v. 
Thompson,  8  Barb.  (N.  Y.)  213;  Ferguson 
V.  Lauterstein,  160  Pa.  St.  427,  28  Atl.  852; 
Miller  v.  Warden,  111  Pa.  St.  300,  2  Atl. 
90;  Harlan  v.  Harlan,  15  Pa.  St.  507,  53 
Am.  Dec.  612;  Hoffman  v.  Sellers,  5  Pa. 
Dist.  395.  Compare  Wright  V.  Armstrong, 
1  111.  172,  holding  that  plaintiff  must  have 
actual  or  constructive  possession.  Contra, 
Pangburn  v.  Partridge,  7  Johns.  (N.  Y.) 
140,  5  Am.  Dec.  250;  Byrd  v.  O'Hanlin,  1 
Mills  (S.  C.)  401;  Dickson  v.  Mathers,  7 
Fed.  Cas.  No.  3,898a,  Hempst.  65;  Comer- 
ford  V.  Blake,  2  Ir.  Eq.  176. 

Special  owner. —  A  plaintiff  claiming  a  spe- 
cial property  in  the  goods  must  have  had 
actual  possession  to  support  his  action. 
Holliday  v.  Lewis,  15  Mo.  403. 

Statute  of  frauds. —  Sometimes  it  is  neces- 
sary that  plaintiff  assiune  possession  of  prop- 
erty bought  by  him  to  prevent  the  transac- 
tion being  fraudulent  as  to  creditors  and 
hence  invalid.  Haberer  v.  Walzer,  109  111. 
App.  371.  See  also,  generally,  I'rauds,  Stat- 
ute OF,  20  Cyc.  250. 

74.  Colorado. —  Hall  Johnson,  21  Colo. 
414,  42  Pac.  66^. 


Delaware. —  Stockwell  v.  Robinson,  9 
Houst.  313,  32  Atl.  528. 

Illinois. —  Van  Namee  v.  Bradley,  69  111. 
299;  Warner  v.  Cushman,  31  111.  283; 
Wheeler  v.  McCorristen,  24  111.  40;  Downey 
V.  Arnold,  97  111.  App.  91. 

Indiana. —  Moorman  v.  Quick,  20  Ind.  67. 

Iowa. —  See  Kinney  v.  McDermott,  55  Iowa 
674,  8  N.  W.  656,  39  Am.  Rep.  191. 

Massachusetts. —  Odd  Fellows'  Hall  Assoc. 
V.  McAllister,  153  Mass.  292,  26  N.  E.  862,  11 
L.  R.  A.  172.  But  see  Perley  Foster,  9 
Mass.  112;  Waterman  v.  Robinson,  5  Mass. 
303. 

Michigan. —  Sanford  v.  Millikin,  144  Mich. 
311,  107  N.  W.  884. 

Minnesota. — Anderson  v.  Gouldberg,  51 
Minn.  294,  53  N.  W.  636. 

Missouri. —  Smith  v.  Lydick,  42  Mo.  209. 
Contra,  McMahill  v.  Walker,  22  Mo.  App. 
170. 

New  YorJc. —  Rogers  v.  Arnold,  12  Wend. 
30.  In  Frost  v.  Mott,  34  N.  Y.  253,  it  was 
held  that  actual  possession,  accompanied  by 
an  equitable'  interest,  is  sufficient  to  main- 
tain the  action  against  a  wrong-doer. 

North  Carolina.- —  Freshwater  v.  Nichols, 
52  N.  C.  251. 

Oregon. —  Taylor  v.  Brown,  49  Oreg.  423, 
90  Pac.  673;  Casto  i;.  Murray,  47  Oreg.  57, 
81  Pac.  388,  883;  Lewis  v.  Birdsey,  19  Oreg. 
164,  26  Pac.  623. 

Wisconsin. —  Kellogg  v.  Adams,  51  Wis. 
138,  8  N.  W.  115,  37  Am.  Rep.  815;  Dudley 
V.  Ross,  27  Wis.  679. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  53, 
54. 

Vendor  in  possession. —  A  person  who  has 
executed  a  contract  of  sale  but  retains  the 
property  in  his  possession  may  maintain  re- 
plevin against  a  third  person.  Wills  v. 
Barrister,  36  Vt.  220. 

Possession  under  claim  of  ownership. —  The 
rule  has  been  applied  in  cases  where  plaintiff 
was  in  possession  under  a  claim  of  owner- 
ship made  in  good  faith,  altliough  perhaps 
erroneous.  Conely  v.  Dudlev,  111  Mich.  122, 
69  N.  W.  151;  Sprague  i?.  Clark,  41  Vt.  6; 
Reynolds  v.  Dexter,  2  Wash.  185,  20  Pac. 
221;  Dresser  v.  Lemma,  122  Wis.  387,  100 
N.  W.  844;  Sargant  v.  Toronto,  12  U.  C. 
C  P  185 

75.  Ellsworth  v.  McDowell,  44  Nebr.  707, 
62  N.  W.  1082  (holding  that  the  possession 
of  property  obtained  by  trespass  cannot  be 

[I,  C,  1,  d,  (II)] 


1392    [34  Cyc] 


REPLEVIN 


This  rule  does  not  apply  where  defendant  possesses  some  interest  in  the  property/* 
and  the  action  necessarily  fails  when  plaintiff  bases  it  upon  prior  possession,  and 
then  fails  to  show  such  possession. '^^ 

2.  Title  and  Right  to  Possession  of  Particular  Classes^^  of  Persons — a.  Officer 
Under  Process.  An  officer  who  has  seized  chattels  under  valid  process  has  such 
a  special  property  therein  as  will  authorize  him  to  maintain  replevin  against  one 
who  takes  them  out  of  his  possession  or  that  of  his  custodian. '^^  However,  before 
levy,  he  has  no  such  interest  as  will  authorize  him  to  maintain  the  action,  and 
the  same  is  the  case  if  the  levy  be  made  on  void  process,  or  where  the  levy  and 
execution  have  been  set  aside  before  the  return-day  of  the  execution. So  also 
if  goods  of  a  stranger  to  the  suit  in  which  the  levy  was  made  are  seized,  the  officer 
acquires  no  such  interest  as  will  entitle  him  to  maintain  replevin  against  the  true 
owner. 

b.  Lienor. Reprevin  is  the  appropriate  remedy  on  behalf  of  one  having  a 
lien  on  chattels,  for  the  purpose  of  obtaining  possession  of  which  he  is  wrong- 
fully deprived.*^ 

c.  Guardian.  Under  statutes  giving  to  the  guardian  of  the  minor  the  right 
to  the  custody  of  the  personal  property  owned  by  his  ward,  such  guardian  may 
maintain  replevin  to  recover  property  unlawfully  taken  from  his  ward's  estate.^* 


made  the  basis  of  an  action  of  replevin)  ; 
Chambers  f.  Hunt,  18  N.  J.  L.  339.  See 
also  Templeraan  t'.  Case,  10  Mod.  24,  88  Eng. 
Eeprint  608.  Compare  Barklev  v.  Leiter, 
49  Nebr.  123,  68  N.  W.  381,  holding  that 
possession,  coupled  with  strong  proof  of  own- 
ership, is  sufficient  as  against  one  who  can- 
not show  a  superior  right. 

76.  Gartside  v.  Nixon,  43  Mo.  138;  Broad- 
water V.  Darne,  10  Mo.  277;  Stone  v.  Mc- 
Nealy,  59  Mo.  App.  396;  Murray  v.  Lyons, 
(Tex.  Civ.  App.  1906)  95  S.  W.  621. 

77.  Westbay  i'.  Milligan,  89  Mo.  App.  294; 
Maryville  Nat.  Bank  v.  Snvder,  85  Mo.  App. 
82 ;  Updyke  v.  Wheeler,  37'  Mo.  App.  680. 

78.  Between  mortgagees  see  Chattel 
MoBTGAGES,  7  Cyc.  19. 

By  mortgagee  against  mortgagor  see  Chat- 
tel Mortgages,  7  Cyc.  24. 

By  mortgagee  against  third  person  see 
Chattel  Mortgages,  7  Cyc.  19,  20. 

By  mortgagor  against  mortgagee  see  Chat- 
tel Mortgages,  7  Cyc.  15. 

By  purchaser  of  goods  taken  under  process 
against  seller  see  Sales, 

By  seller  of  goods  taken  under  process 
against  purchaser  see  Sales. 

Right  of  bailee  to  replevy  see  Bailments, 
5  Cyc.  211,  214. 

Right  of  bailor  to  replevy  from  bailee  see 
Bailments,  5  Cyc.  213,  214. 

Right  of  purchaser  to  replevy  goods  from 
seller  see  Sales. 

Right  of  seller  to  replevy  from  purchaser 
see  Sales. 

Right  of  seller  to  replevy  goods  from  one 
who  buys  from  the  original  purchaser  see 

Sales. 

79.  Delaware. — Polite  v.  Jefferson,  5  Harr. 
388. 

Indiana. —  Dunkin  v.  McKee,  23  Ind.  447; 
Fitch  V.  Dunn,  3  Blackf.  142. 

Louisiana. — ^Newman  v.  Wilson,  1  La.  Ann. 
48. 

Massachusetts. —  Gordon    v.    Jenney,  16 
[I,  C,  1,  d,  (II)] 


Mass.  465;  Thompson  v.  Marsh,  14  Mass. 
269. 

Missouri. —  Carroll  v,  Frank,  28  Mo.  App. 
69. 

New  York. —  Rhoads  v.  Woods,  41  Barb. 
471. 

0/ito.— Pugh  V.  Calloway,  10  Ohio  St.  488. 

South  Carolina. —  MoClintock  Graham,  $ 
McCord  243. 

Wisconsin. —  Martin  f.  Watson,  8  Wis.  315. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  58. 

Goods  left  in  custody  of  owner. — ^Where 
there  has  been  a  valid  levy,  the  officer  mak- 
ing it  has  such  a  special  property  as  will  en- 
title him  to  maintain  replevin  therefor,  al- 
though the  property  is  left  in  the  custody 
of  the  owner.  Polite  v.  Jefferson,  5  Harr. 
(Del.)  388. 

Replevin  may  be  brought  against  the 
debtor  himself  hj  a  sheriff  after  levying  on 
his  goods  before  the  debt  is  satisfied  or  a 
sale  made.  McClintock  v.  Graham,  3  McCord 
(S.  C.)  243. 

80.  Mulheisen  v.  Lane,  82  111.  117. 

81.  Clark  v.  Norton,  6  Minn.  412. 

An  officer  who  levies  on  and  takes  posses- 
sion of  property  previously  taken  by  an  an- 
other officer  on  a  valid  levy  acquires  no 
right  to  the  possession  of  the  property,  and 
if  he  is  dispossessed  by  the  officer  making  the 
first  levy  cannot  maintain  replevin  against- 
him.  Flanagan  v.  Newman,  5  Colo.  App. 
245,  38  Pac.  431. 

82.  Walpole  v.  Smith,  4  Blackf.  (Ind.) 
304. 

83.  Carroll  v.  Frank,  28  Mo.  App.  69. 

84.  See  also  Carriers;  Chattel  Mort- 
gages; Landlord  and  Tenant;  and  other 
specific  titles  in  which  the  question  of  liens 
and  their  enforcement  arises. 

85.  Currier  v.  Ford,  26  111.  488;  Phelan 
V.  Terry,  101  Minn.  454,  112  N.  W.  872; 
Ogden  V.  Warren,  36  Nebr.  715,  55  N.  W. 
221. 

86.  Boruff  V.  Stipp,  126  Ind.  32,  25  N.  E. 
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A  statute  giving  an  infant  the  right  to  sue  by  next  friend  does  not  control  an 
action  in  which  the  guardian  has  himself  the  right  to  recover." 

d.  Partners.^^  The  members  of  a  partnership  may  jointly  maintain  an 
action  of  replevin  to  recover  the  possession  of  property  to  which  they  are  entitled;**' 
but  as  the  interest  of  one  partner  is  only  a  right  to  share  in  the  proceeds  of  the 
property  after  the  payment  of  the  firm  debts  the  action  cannot  be  maintained 
by  him  alone,  even  though  the  property  in  question  has  been  attached  by  the 
individual  creditor  of  the  other  partner  or  partners/^  except  where  he  is  entitled 
to  the  control  and  possession  of  the  property. 

e.  Joint  Tenants  and  Tenants  in  Common. To  enable  one  to  maintain  an 
action  of  replevin,  his  right  to  the  possession  must  be  exclusive.^*  Therefore,, 
as  a  general  rule,  where  a  personal  chattel  is  owned  by  several  persons,  one 
part-owner  cannot  maintain  replevin  for  his  own  share  or  interest. All  the 
owners  must  unite  in  the  action,^*'  for  the  reason  that  all  joint  owners,  unless 
there  is  an  agreement  to  the  contrary, are  equally  entitled  to  the  possession  of 
the  property,  and  neither  has  the  right  to  the  immediate  and  exclusive  posses- 
sion of  the  same  as  against  the  other.**    Thus,  one  tenant  in  common,**  or  joint 


865;  Meiser  v.  Smith,  2  Ind,  App.  37,  27 
N.  E.  871. 

87.  Boruff  V,  Stipp,  126  Ind.  32,  25  N.  E. 
865. 

88.  Right  of  one  partner  to  maintain  re- 
plevin against  another  copartner  for  part- 
nership property  see  Partnership,  30  Cyc. 
446. 

89.  Ferguson  v.  Day,  6  Ind.  App.  138,  33 
N.  E.  213.  See  also  Blake  v.  Blackley,  109 
N.  C.  257,  13  S.  E.  786,  26  Am.  St.  Rep.  566. 

Under  the  New  York  statute,  requiring 
plaintiffs  to  swear  that  the  property  sought 
to  be  replevied  has  not  been  taken  on  execu- 
tion or  attachment  against  them,  the  mem- 
bers of  a  partnership  cannot  maintain  the 
action  where  the  property  has  been  taken  on 
attachment  against  some  of  them.  Smith  f. 
Orser,  43  Barb.  187  [affirmed  in  42  N.  Y. 
132]. 

90.  See  Partnership,  30  Cyc.  444. 

91.  Davis  V.  White,  1  Houst.  (Del.)  228; 
Hacker  v.  Johnson,  66  Me.  21;  Fay  v.  Dug- 
gan,  135  Mass.  242.  Contra,  Hutchinson  v. 
Dubois,  45  Mich.  143,  7  N.  W.  714,  in  which 
case,  however,  there  was  no  plea  of  non- 
joinder and  the  existence  of  the  partnership 
was  not  clearly  established  by  the  evidence. 

92.  Harkey  v.  Tillman,  40  Ark.  551; 
Bostick  V.  Brittain,  25  Ark.  482. 

A  surviving  partner  may  maintain  an  ac- 
tion of  replevin,  as  he  is  entitled  to  posses- 
sion. Smith  V.  Wood,  31  Md.  293.  See  also 
Anderson  v.  Stewart,  108  Md.  340,  70  Atl. 
228. 

93.  Replevin  of  undivided  shares  see  supra, 
I,  B,  1,  b,  (v). 

94.  See  supra,  I,  C,  1,  b. 

95.  Maine. —  McArthur  V.  Lane,  15  Me. 
245. 

Massachusetts. —  Bray  v.  Raymond,  166 
Mass.  146,  44  N.  E.  131;  Ladd  v.  Billings, 
15  Mass.  15;  Hart  v.  Fitzgerald,  2  Mass. 
509,  3  Am.  Dec.  75. 

Missouri. — Gossett  v.  Drydale,  48  Mo.  App. 
430. 

Pennsylvania. —  Reinheimer  v.  Hemingway, 
35  Pa.  St.  432. 


United  States.— T>e  Wolf  v.  Harris,  8  Fed. 
Cas.  No.  4,221,  4  Mason  515. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  64. 

But  see  Chaffee  v.  Harrington,  60  Vt. 
718,  15  Atl.  350^  holding  that  under  Rev. 
Laws,  §  1230,  providing  that  the  owner  or 
person  entitled  to  the  possession  of  goods 
unlawfully  detained  may  replevy  them,  a 
joint  owner,  from  whose  sole  possession  a 
horse  has  strayed,  may  replevy  the  horse- 
from  one  whose  right  to  the  possession  is 
not  superior  to  his. 

96.  Arkansas. —  Cox  v.  Morrow,  14  Ark.. 
603. 

Delaioare. —  Ellis  v.  Culver,  2  Harr.  129. 

Massachusetts. —  Corcoran  v.  White,  146: 
Mass.  329,  15  N.  E.  636,  4  Am.  St.  Rep.  313; 
Fay  V.  Duggan,  135  Mass.  242;  Hart  v.  Fitz- 
gerald, 2  Mass.  509,  3  Am.  Dec.  75. 

Tennessee. —  Collier  v.  Yearwood,  5  Baxt. 
581. 

United  States. —  De  Wolf  v.  Harris,  8  Fed.. 
Cas.  No.  4,221,  4  Mason  515. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  64. 

97.  Rich  V.  Ryder,  105  Mass.  306,  in  which 
it  was  held  that  the  general  agent  of  a  whal- 
ing vessel,  lying  at  a  port  where  the  usage 
authorizes  such  agents  to  take  possession  of 
and  distribute  or  sell  ships'  stores  remaining 
at  the  end  of  the  voyage,  may  maintaia 
replevin  against  tlie  master  for  such  stores, 
notwithstanding  both  parties,  with  others,  are 
joint  owners  of  the  vessel  and  her  stores.  See 
also  Fines  v.  Bolin,  36  Nebr.  621,  54  N.  W. 
090. 

98.  California. —  Balcli  v.  Jones,  61  CaL 
234. 

Delaioare. —  Ellis  v.  Culver,  2  Harr.  129. 

Indiana. —  Bowen  v.  Roach,  78  Ind.  361. 

Missouri. —  Lisenby  r.  Phelps,  71  Mo.  522; 
Cross  V.  Hulett,  53  Mo.  397 ;  Spooner  r.  Ross,. 
24  Mo.  App.  599. 

Nebraska. —  Fines  r.  Bolin,  36  Nebr.  621, 
54  N.  W.  990. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §§  64, 
65. 

99.  Ai'kansas. —  Ward  v.  Worthington,  33- 
Ark.  830. 
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<owner/  cannot  sustain  replevin  against  his  cotenant;  nor  against  one  to  whom 
,such  cotenant  has  pledged  or  conveyed  the  property;  ^  nor,  it  is  probable,  against 
a  stranger  in  possession.^  The  doctrine  above  stated,  that  one  joint  owner  can- 
not sustain  replevin  against  his  coowner,  applies  more  particularly  to  a  single  piece 
of  property,  or  to  things  in  their  nature  so  far  indivisible  that  the  share  of  one  is 
not  susceptible  of  delivery  without  the  whole. ^  But  it  does  not  obtain  where 
the  property  is  absolutely  alike  in  quality  and  value,  and  is  readily  divisible  by 
measurement  or  weight.^  And  where  one  repudiates  the  other^s  interest  in  prop- 
erty susceptible  of  division,^  or  takes  possession  of  the  common  property  and 
.converts  it  to  his  own  use,^  the  other  may  bring  replevin  for  his  share. 

f.  Purchaser  at  Sale  Under  Process  or  Distress  Proceedings.  One  who  has 
purchased  personal  property  at  an  execution  sale  may  maintain  replevin  against 
the  execution  debtor,  even  though  the  sale  was,  in  some  respects,  irregular,^ 
and  a  purchaser  of  land  at  an  execution  or  foreclosure  sale  may  maintain  replevin 
for  timber,  crops,  or  machinery  detached  from  the  realty  after  the  sale ;  ^  but  not 
where  they  were  detached  before  the  sale ;    so  also,  it  has  been  held  for  obvious 


California. — Balch  v.  Jones,  61  Cal.  234; 
Jlewlett  V.  Owens,  50  Cal.  474. 

Delaware. —  Ellis  v.  Culver,  2  Harr.  129. 

Kentucky. —  Chiirn  Respass,  1  T.  B. 
Mon.  25. 

Maine. —  Hardy  v.  Sprowle,  32  Me.  322. 

Massachusetts. —  Silloway  v.  Brown,  12 
-Allen  30;  Barnes  v.  Bartlett,  15  Pick.  71; 
Wills  V.  Noyes,  12  Pick.  324. 

Michigan. —  Biisch  v.  Nester,  70  Mich.  525, 
38  N.  W.  458;  Kindy  v.  Green,  32  Mich.  310. 

Neio  Jersey. — Chambers  v.  Hunt,  22  N.  J.  L. 
552 ;  Hunt  v.  Chambers,  21  N.  J.  L.  620. 

Neio  York. —  Hudson  v.  Swan,  83  N.  Y. 
552  [affirming  7  Abb.  N.  Cas.  324]  ;  Davis  v. 
Lottich,  46  N.  Y.  393;  Russell  v.  Allen,  13 
N.  Y.  173;  Barrowcliffe  v.  Cummins,  66  Hun 
1,  20  N.  Y.  Suppl.  787;  Rogers  v.  Arnold,  12 
Wend.  30. 

North  Carolina. —  Strauss  v.  Crawford,  89 
:N.  C.  149. 

United  States. —  BoWen  v.  Arthurs,  115 
U.  S.  482,  6  S.  Ct.  114,  29  L.  ed.  454. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  65. 

1.  Arkansas. —  Carle  v.  Wall,  (1891)  16 
S.  W.  293. 

Connecticut. —  Prentice  Ladd,  12  Conn. 
■331. 

Delaioare. —  Ellis  v.  Culver,  2  Harr.  129. 

Indiana. —  Bowen  v.  Roach,  78  Ind.  361; 
Noble  V.  Epperly,  6  Ind.  414. 

Kentucky. —  Chinn  v.  Respass,  1  T.  B.  Mon. 
25. 

Maryland. — -Mc^Hderry  v.  Flannagan,  1 
Harr.  &  G.  308. 

Mississippi. — ^Holtqn  v.  Binns,  40  Miss.  491. 

Missouri. —  Pulliam  v.  Burlingame,  81  Mo. 
Ill,  51  Am.  Rep.  229;  Lisenhy  v.  Phelps, 
71  Mo.  522;  Cross  v.  Hulett,  53  Mo.  397; 
Spooner  v.  Ross,  24  Mo.  App.  599. 

New  Jersey. —  Chambers  v.  Hunt,  22  N.J.  L. 
552;  Hunt  v.  Chambers,  21  N.  J.  L.  620. 

Nevy  York. —  Davis  v.  Xiottich,  46  N.  Y. 
.393. 

Oregon. —  Sharp  v.  Johnson,  38  Oreg.  246, 
'63  Pac.  485,  84  Am.  St.  Rep.  788. 

Utah.—  nm  V.  Seager,  3  Utah  379,  3  Pac. 
545,  holding  that  the  statutes  of  Utah  have 
not  changed  the  law  in  this  respect. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  65. 
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2.  Frans  v.  Young,  24  Iowa  375;  Alford 
V.  Bradeen,  1  Nev.  228;  Davis  v.  Lottich, 
46  N.  Y.  393. 

3.  Ellis  V.  Culver,  2  Harr.  (Del.)  129; 
Spooner  v.  Ross,  24  Mo.  App.  599;  Hunt  v. 
Chambers,  21  N.  J.  L.  620.  See,  however, 
Miller  v.  Darling,  22  Minn.  303,  holding  that 
in  the  absence  of  a  proper  objection  by  an- 
swer or  demurrer,  one  owner  in  common  of 
personalty  may,  without  joining  his  coowners, 
maintain  an  action  of  replevin  therefor 
against  a  stranger  who  has  no  right  to  its 
possession,  or  any  part  thereof.  And  where 
one  has  the  full  legal  title  to  property,  the 
fact  that  he  is  under  an  obligation  to  account 
to  another  with  respect  to  a  part  of  the  prop- 
erty does  not  prevent  his  maintaining,  as 
sole  plaintiff,  an  action  against  a  stranger 
for  its  possession.  McDonald  v.  Daniels,  76 
Kan.  388,  92  Pac.  51. 

4.  Read  v.  Middleton,  62  Iowa  317,  17 
N.  W.  532;  Kaufmann  v.  Schilling,  58  Mo. 
218;  Fines  V.  Bolin,  36  Nebr.  621,  54  N  W. 
990. 

5.  Pitman  v.  Baumstark,  63  Kan.  69,  64 
Pac.  968. 

6.  Cornett  v.  Hall,  103  Mo.  App.  353,  77 
S.  W.  122. 

7.  Schwartz  v.  Skinner,  47  Cal.  3. 

8.  Hazzard  v.  Burton,  4  Harr.  (Del.)  62. 
Undivided  property. —  The  purchaser  of  an 

undivided  one-half  interest  of  personal  prop- 
erty at  a  sheriff's  sale  may  maintain  the  ac- 
tion after  the  sheriff  has  divided  the  prop- 
erty and  delivered  one  half  to  him  (Snyder 
V.  Stehman,  10  Pa.  Super.  Ct.  639),  but  one 
who  has  purchased  merely  the  interest  of  a 
partner  in  the  firm  property  may  not,  as  he 
is  not  entitled  to  possession  (Reinheimer  v. 
Hemingway,  35  Pa.  St.  432). 

Where  goods  not  the  property  of  the  ten- 
ant, and  exempt  from  distress,  were  sold 
under  distress  proceedings,  the  purchaser 
thereof  cannot  maintain  replevin  against  the 
true  owner.    Owen  v.  Boyle,  22  Me.  47. 

9.  Marquette,  etc.,  R.  Co.  v.  Atkinson,  44 
Mich.  166,  6  N.  W.  230;  Harlan  f.  Harlan, 
15  Pa.  St.  507,  53  Am.  Dec.  612. 

10.  Berthold  v.  Harmon,  12  Minn.  335,  93 
Am.  Dec.  233. 
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reasons  that  replevin  cannot  be  maintained  where  another  person  has  the  right 
to  possession.  In  order  to  maintain  the  action  plaintiff  must  show  an  exclusive 
right  to  possession." 

g.  Assignee,  Consignee,  or  Bailee.  An  assignee/^  or  consignee/^  has  suffi- 
cient interest  in  the  property  to  maintain  replevin  against  a  trespasser,  or  against 
an  officer  levying  to  satisfy  a  subordinate  lien  on  the  property. 

D.  Taking,  Detention,  or  Possession  by  Defendant  —  l.  Wrongful 
Taking.  At  common  law  a  writ  of  replevin  does  not  lie  unless  there  has  been  a 
tortious  taking  either  originally  or  by  construction  of  law  by  some  act  which  makes 
the  party  a  trespasser  ah  initio;  a  mere  unlawful  detention  without  an  original 
wrongful  taking  not  being  sufficient. Herein  it  is  distinguishable  from  detinue 
which  was  the  common-law  action  to  obtain  the  property  where  defendant 
<;ame  rightfully  into  possession  and  the  detention  only  was  wrongfuL^^ 

2.  Wrongful  Detention  —  a.  Sufficiency  of  Wrongful  Detention  Without 
Wrongful  Taking.  The  rule  stated  in  the  preceding  section,  limiting  the  remedy 
to  cases  where  the  taking  is  tortious,  no  longer  obtains  in  the  United  States  and 
Canada,  where  by  virtue  of  statutes  the  action  hes  for  an  unlawful  detention, 
although  the  original  taking  was  lawful. 


11.  Bowen  v.  Roach,  78  Ind.  361;  Berthold 
V.  Holman,  12  Minn.  335,  93  Am.  Dec.  233. 

12.  California. —  Lazard  v.  Wheeler,  22 
€al.  139. 

District  of  Columtia. —  Wall  V.  De  Mitkie- 
wic7,  9  App.  Cas.  109. 

Kansas. —  Sehrt-Patterson  Milling  Co.  v. 
Xevan,  9  Kan.  App.  523,  58  Pac.  275. 

Massachusetts. —  Whipple  v.  Thayer,  16 
Pick.  25,  26  Am.  Dec.  626. 

Nebraska . —  Gamble  v.  Wilson,  33  Nebr. 
270,  50  N.  W.  3. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  66. 

13.  Peters  v.  Elliott,  78  111.  321;  Powell 
V.  Bradlee,  9  Gill  &  J.  (Md.)  220;  Butler  v. 
Smith,  35  Miss.  457;  Grosvenor  v.  Phillips, 
2  Hill  (N.  Y.)  147. 

14.  Arkansas. — Trapnall  v.  Hattier,  6  Ark. 
18. 

Delaivare. —  Drummond  v.  Hopper,  4  Harr. 
327.    But  see  Clark  v.  Adair,  3  Harr.  113. 

Kentucky. —  Harper  V.  Baker,  3  T.  B.  Mon. 
421,  16  Am.  Dec.  112. 

Mississippi. —  Wheelock  v.  Cozzens,  6  How. 
279. 

Missouri. —  Rector  v.  Chevalier,  1  Mo.  345. 

New  Hampshire. —  Woodward  v.  Grand 
Trunk  R.  Co.,  46  N.  H.  524;  Dame  v.  Dame, 
43  N.  H.  37. 

New  Jersey. —  Harwood  v.  Smethurst,  29 
N.  J.  L.  195,  80  Am.  Dec.  207;  Bruen  v. 
Ogden,  11  N.  J.  L.  370,  20  Am.  Dec.  593. 

Neio  York. — Chapman  v.  Andrews,  3  Wend. 
240;  Marshall  v.  Davis,  1  Wend.  109,  19  Am. 
Dec.  463;  Gardner  v.  Campbell,  15  Johns.  401; 
Thompson  v.  Button,  14  Johns.  84;  Hopkins 
V.  Hopkins,  10  Johns,  369;  Pangburn  v. 
Partridge,  7  Johns.  140,  5  Am.  Dec.  250. 

North  Carolina. —  Cummings  v.  MacGill,  6 
1^.  C.  357. 

Pennsylvania. —  Herdic  v.  Young,  55  Pa. 
St.  176,  93  Am.  Dec.  739. 

South  Carolina. —  See  Joplin  v.  Carrier,  11 
.S.  C.  327. 

Wyoming. —  Boswell  v.  Laramie  First  Nat. 
Bank,  16  Wyo.  161,  92  Pac.  624,  93  Pac.  661. 
United  States. —  Meany  t'.  Head,  16  Fed. 


Cas.  No.  9,379,  1  Mason  319;  Murphy  v.  Tin- 
dall,  17  Fed.  Cas.  No.  9,952a,  Hempst.  10. 

England. —  Galloway  v.  Bird,  4  Bing.  299, 
5  L.  J.  C.  P.  0.  S.  180,  12  Moore  C.  P.  547, 
13  E.  C.  L.  512;  Mennie  v.  Blake,  6  E.  &  B. 
842,  2  Jur.  N.  S.  953,  25  L.  J.  Q.  B.  399,  4 
Wkly.  Rep.  739,  88  E.  C.  L.  842;  Shannon  v. 
Shannon,  1  Sch.  &  Lef.  324;  Matter  of  Wil- 
son, 1  Sch.  &  Lef.  320  note;  Ex  p.  Chamber- 
lain, 1  Sch.  &  Lef.  320. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  71; 
3  Blackstone  Comm.  145;  Wilkinson  Repl.  6. 

Contra. —  Dicta  in  Baker  v.  Fales,  16  Mass. 
147;  Badger  v.  Phinney,  15  Mass.  359,  8  Am. 
Dec.  105. 

What  taking  sufficient. — Any  exercise  of 
claim  or  dominion  without  right,  by  one  hav- 
ing the  goods  in  his  power,  constitutes  a  tor- 
tious taking.  An  actual  manucaption  or 
forcible  dispossession  is  not  necessary. 
Moore  v.  Moore,  4  Mo.  421;  Haythorn  v. 
Rushforth,  19  N.  J.  L.  160,  38  Am.  Dec.  540; 
Latimer  v.  Wheeler,  3  Abb.  Dec.  (N.  Y.)  35, 
1  Keyes  468;  Neff  v.  Thompson,  8  Barb. 
(N.  Y.)  213;  Stewart  v.  Wells,  6  Barb. 
(N.  Y.)  79.  But  see  Wallace  v.  Brown,  17 
Ark.  449. 

15.  Hickey  v.  Hinsdale,  12  Mich.  99;  1 
Chitty  PI.  186-190. 

16.  Arkansas. —  McKinnis  v.  Little  Rock, 
etc.,  R.  Co.,  44  Ark.  210;  McDonald  v.  Smith, 
21  Ark.  460. 

Colorado. — See  Paul  v.  Luttrell,  1  Colo.  317. 

Connecticut. —  Brown  v.  Poland,  54  Conn. 
313,  7  Atl.  719. 

Indiana. —  Rose  r.  Cash,  58  Ind.  278;  Baer 
V.  Martin,  2  Ind.  229;  Daggett  r.  Robins,  2 
Blackf.  415,  21  Am.  Dec.  752;  Opperman  r. 
Citizens'  Bank,  (App.  1908)  85  N.  E.  991. 

Maine. —  Douglass  r.  Gardner,  63  Me.  462; 
Seaver  v.  Dingley,  4  Me.  306. 

Maryland. — Lamotte  r.  Wisner,  51  ISId.  543. 

MassocJiusctts. —  Whitman  v.  jSIerrill,  125 
Mass.  127;  Loekwood  r.  Perry,  9  Mete.  440; 
Marston  v.  Baldwin,  17  ;Mass'  606;  Baker  r. 
Fales,  16  Mass.  147;  Badger  V.  Phinney,  15 
Mass.  359,  8  Am.  Dec.  105. 
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b.  Necessity  of  Wrongful  Detention.  The  detention  of  goods  is  a  material 
fact  necessary  to  maintain  an  action  of  replevin.  A  mere  unlawful  taking  not 
followed  by  detention  will  not  sustain  the  action.-^ ^ 

3.  Possession  of  Defendant  —  a.  Necessity  For  Actual  or  Constructive 
Possession — (i)  General  Rule  and  Its  Applications.  The  general  rule 
is  well  established  that;  in  order  to  maintain  replevin,  it  is  essential  that  defendant 
should  have  either  actual  or  constructive  possession  of  the  property  sued  for  at 
the  time  suit  was  commenced,  so  that  he  may  make  delivery  thereof  to  plaintiff 
if  judgment  be  rendered  against  him.^^    Thus  the  action  does  not  he  where  defend- 


Michigan. —  Gildas  v.  Crosby,  61  Mich.  413, 
28  N.  W.  153;  Burt  v.  Burt,  41  Mich.  82,  1 
N.  W.  936;  Parish  v.  Morey,  40  Mich.  417; 
Sexton  V.  McDowd,  38  Mich.  148;  Detroit 
Frear  Stone  Works  i\  White,  35  Mich.  77; 
Hickey  v.  Hinsdale,  12  Mich.  99. 

Mississippi. —  Burrage  v.  Melson,  48  Miss. 
237. 

Missouri. —  Skinner  v.  Stouse,  4  Mo.  93. 

New  Hampshire. —  Hart  v.  Boston,  etc.,  R. 
Co.,  72  N.  H.  410,  56  Atl.  920. 

Netc  York. —  Curamings  r,  Vorce,  3  Hill 
282;  Ross  v.  Cassidy,  27  How.  Pr.  416; 
Drake  v.  Wakefield,  11  How.  Pr.  106. 

Ohio. —  State  v.  Jennings,  14  Ohio  St.  73; 
Stone  V.  Wilson,  Wright  159. 

Ore^fon.— Krebs  Hop  Co.  v.  Taylor,  (1908) 
97  Pac.  44,  98  Pac.  494. 

Pennsylvania. —  Herdic  v.  Young,  55  Pa. 
St.  176,  93  Am.  Dec.  739;  Moser  v.  Liben- 
guth,  2  Rawle  428;  Keite  v.  Boyd,  16  Serg. 
&  R.  300;  Stoughton  r.  Rappalo,  3  Serg. 
&  R.  559;  Shearick  v.  Huber,  6  Binn.  2; 
Weaver  v.  Lawrence,  1  Dall,  156,  1  L.  ed. 
79. 

Rhode  Island. —  Waterman  v.  Matteson,  4 
R.  I.  539. 

South  Dakota.— WiWia  v.  De  Witt,  3  S.  D. 
281,  52  N.  W.  1090. 

Vermont. —  Dearing  v.  Smith,  66  Vt.  60, 
28  Atl.  630;  Rowe  v.  Hicks,  58  Vt.  18,  4 
Atl.  563. 

Washington. —  Laurendeau  v.  Fugelli,  5 
Wash.  632,  32  Pac.  465. 

Wyoming. —  Boswell  v.  Laramie  First  Nat. 
Bank,  16  Wyo.  161,  92  Pac.  624,  93  Pac. 
661. 

United  States. —  Sutherland  v.  Brace,  73 
Fed.  624,  19  C.  C.  A.  589  [affirming  71  Fed. 
469,  18  C.  C.  A.  199]. 

Canada. —  Grant  r.  Robertson,  2  Nova 
Scotia  Dec.  247 ;  Deal  v.  Potter,  26  U.  C.  Q.  B. 
578. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  71, 
72. 

17.  Colorado. —  Paul  v.  Luttrell,  1  Colo. 
317. 

Delaioare. —  Johnson  v.  Johnson,  4  Harr. 
171. 

Kansas. —  Moses  v.  Morris,  20  Kan.  208; 
Brown  v.  Holmes,  13  Kan.  482;  Arthur  v. 
Wallace,  8  Kan.  267. 

Massachusetts. —  Page  v.  Crosby,  24  Pick. 
211. 

Michigan. —  Aber  v.  Bratton,  60  Mich.  357, 
27  N.  W.  564;  Toomey  v.  Woodruff,  50  Mich. 
31,  14  N.  W.  689;  Morrison  v.  Lumbard,  48 
Mich.  548,  12  N.  W.  696;  Burt  v.  Burt,  41 
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Mich.  82,  1  N.  W.  936;  Sexton  v.  McDowd^ 
38  Mich.  148;  Bacon  v.  Davis,  30  Mich.  157;, 
Hickey  v.  Hinsdale,  12  Mich.  99. 

Neiv  York. —  Sherman  v.  Jenkins,  70  Hun. 
593,  24  N.  Y.  Suppl.  186;  Thomas  v.  Williams^ 
32  Hun  257;  Savage  v.  Perkins,  11  How.  Pr. 
17. 

Ohio. —  State  v.  Jennings,  14  Ohio  St. 
73. 

South   Dakota. —  Kierbow    v.   Young,  20» 
S.  D.  414,  107  N.  W.  371,  8  L.  R.  A.  N. 
216. 

Vermont.— Bearing  v.  Smith,  66  Vt.  60^ 
28  Atl.  630;  Bent  ?;.  Bent,  44  Vt.  633. 

18.  Arkansas. —  Casey   v.    Scott,   82  Ark.. 

362,  101  S.  W.  1152;  Wallace  v.  Brown,  IT 
Ark.  499;  Beebe  v.  De  Baun,  8  Ark.  510. 

California. —  Richards  V.  Morey,  133  CaL 
437,  65  Pac.  886;  Henderson  v.  Hart,  122: 
Cal.  332,  54  Pac.  1110;  Riciotto  v.  Clement^ 
94  Cal.  105,  29  Pac.  414;  Runge  v.  Wilson^ 

7  Cal.  App.  577,  95  Pac.  178. 

Delaioare. —  Reed  v.  Wiltbank,  2  Pennew.. 
243,  45  Atl.  400. 

District  of  Columbia. —  Carpenter  v.  Starr^ 
1  Mackey  417. 

Indiana. —  Van  Gorder  v.  Smith,  99  IndL 
404 ;  Hadley  v.  Hadley,  82  Ind.  75 ;  Louthain 
V.  Fitzer,  78  Ind.  449;  Rose  v.  Cash,  58  Ind. 
278;  Peninsular  Stove  Co.  V.  Ellis,  20  Ind. 
App.  491,  51  N.  E.  105;  West  V.  Graff,  23; 
Ind.  App.  410,  55  N.  E.  506. 

Iowa.— Coffin  v.  Gephart,  18  Iowa  256. 

Kansas. —  Redinger  v.  Jones,  68  Kan.  627^ 
75  Pac.  997;  Davis  v.  Van  de  Mark,  45  Kan. 
130,  25  Pac.  589;  Moses  v.  Morris,  20  Kan. 
208. 

Maine. —  Howe  v.  Shaw,  56  Me.  291;  Rams- 
dell  r.  Buswell,  54  Me.  546 ;  Small  v.  Hutch- 
ins,  19  Me.  255. 

Maryland. —  Herzberg  v.  Sachsed,  60  Md. 
426. 

Massachusetts. — Calnan  v.  Stern,  153  Mass. 
413,  26  N.  E.  994;  Hall  v.  White,  106  Mass. 
599;  Richardson  v.  Reed,  4  Gray  441,  64  Am. 
Dec.  77. 

Michigan. —  Hall  v.  Kalamazoo,  131  Mich. 
404,  91  N.  W.  615;  Reid  v.  Parks,  122  Mich. 

363,  81  N.  W.  252;  Eales  v.  Francis,  115 
Mich.  636,  73  N.  W.  894;  House  v.  Turner, 
106  Mich.  240,  64  N.  W.  20;  Gildas  v.  Crosby, 
61  Mich.  413,  28  N.  W.  153;  Aber  v.  Bratton, 
60  Mich.  357,  27  N.  W.  564;  Hinchman  i\ 
Doak,  48  Mich.  168,  12  N.  W.  39;  Sexton  v. 
McDowd,  38  Mich.  148. 

Minnesota. —  Ames  v.  Mississippi  Boom  Co., 

8  Minn.  467. 

Mississippi. —  Myrick    v..   National  Cash- 
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ant  never  had  possession  of  any  sort/^  although  he  tried  to  get  possession  and 
failed  to  do  so,^*^  or  where  he  neither  had  possession  nor  claimed  any  right  to 
possession  and  was  not  in  collusion  with  a  co-defendant  in  respect  of  the  prop- 
erty,where  plaintiff  has  actual  possession  of  the  goods  sued  for  at  the  time  of 
bringing  suit,^^  where  defendant  has  restored  the  property  to  plaintiff  before 
^uit  was  commenced,^*  or  where  defendant  has  in  good  faith  and  prior  to  the 


Register  Co.,  (1899)  25  So.  155;  Griffin  v. 
Lancaster,  59  Miss.  340. 

Missouri. —  Morrow  v.  Pry  or,  125  Mo,  App. 
:344,  102  S.  W.  582;  Penn  v.  Brashear,  65  Mo. 
App.  24;  Feder  v.  Abrahams,  28  Mo.  App. 
454;  Gulath  v.  Waldstein,  7  Mo.  App.  66; 
Haeger  v.  Marcus,  5  Mo.  App.  565;  Davis  v. 
Handolph,  3  Mo.  App.  454. 

Montana. —  Glass  v.  Basin,  etc.,  Min.  Co., 
31  Mont.  21,  77  Pac.  302. 

Nebraska. —  Burr  v.  McCallum,  59  Nebr. 
326,  80  N.  W.  1040,  80  Am.  St.  Rep.  677; 
Heidiman-Benoist  Saddlery  Co.  v.  Schott,  59 
INebr.  20,  80  N.  W.  47;  Depriest  v.  McKin- 
stry,  38  Nebr.  194,  56  N.  W.  806. 

Nevada. —  Gardner  v.  Brown,  22  IsTev.  156, 
37  Pac.  240. 

Neu)  Hampshire. —  Mitchell  v.  Roberts,  50 
N".  H.  486. 

New  TorA:.— Sinnott  v.  Feiock,  165  N.  Y. 
444,  59  N.  E.  265,  80  Am.  St.  Rep.  736,  53 
L.  R.  A.  565;  Wheeler  v.  Allen,  51  N.  Y.  37; 
Latimer  v.  Wheeler,  30  Barb.  485  [affirmed 
in  3  Abb.  Dec.  35,  1  Keyes  468]  ;  Alaske 
Unterstuetzung  Verein  v.  Wall,  28  Misc.  174, 
58  N.  Y.  Suppl.  1115;  Christie  v.  Corbett, 
54  How.  Pr.  19. 

North  Carolina. —  Bowen  v.  King,  146  N.  C. 
385,  59  S.  E.  1044;  Moore  v.  Brady,  125 
N.  C.  35,  34  S.  E.  72;  Webb  v.  Taylor,  80 
C.  305;  Haughton  v.  Newberry,  69  N.  C. 
456;  Mj^ers  v.  Credle,  63  N.  C.  504. 

North  Dakota.—  Best  v.  Muir,  8  N.  D.  44, 
77  N.  W.  95,  73  Am.  St.  Rep.  742. 

Ohio. —  State  v.  Jennings,  14  Ohio  St.  73; 
Simper  v.  Bentley,  15  Ohio  Cir.  Ct.  515,  8 
Ohio  Cir.  Dec.  356;  Allen  v.  Leget,  2  Ohio 
Dec.  (Reprint)  152,  1  West.  L.  Month.  585. 

Oklahoma. —  Robb  v.  Dobrinski,  14  Okla. 
563,  78  Pac.  101. 

Ore^^ow.— Krebe  Hop  Co.  v.  Taylor,  (1908) 
:97  Pac.  44,  98  Pac.  494. 

Pennsylvania. — English  v.  Dalbrow,  1  Miles 
160. 

South  Dakota. — Kierbow  v.  Young,  20  S.  D. 
414,  107  N.  W.  371,  8  L.  R.  A.  N.  S.  216; 
Longerbeam  v.  Huston,  20  S.  D.  254,  105 
N.  Wo  743 ;  McCormick  Harvesting  Mach. 
Co.  V.  Woulph,  11  S.  D.  252,  70  N.  W.  939; 
Willis  V.  De  Witt,  3  S.  D.  281,  52  N.  W. 
1090. 

Wisconsin. —  McHugh  v.  Robinson,  71  Wis. 
565,  37  N.  W.  426;  Grace  v.  Michel,  31  Wis. 
533,  11  Am.  Rep.  613;  Johnson  v.  Garlick,  25 
Wis.  705. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  78, 
81. 

19.  Indiana. —  Krug  r.  Herod,  69  Ind.  78; 
3aer  v.  Martin,  2  Ind.  229. 

Massachusetts. —  Whitwell  r.  Wells,  24 
Pick.  25. 

Mississippi. —  Myrick    r.    National  Cash 


Register,  (1899)  25  So.  155,  holding  that 
replevin  does  not  lie  against  one  who  pur- 
chased property  under  an  agreement  that 
title  should  remain  in  the  seller  until  the 
purchase-price  had  been  paid,  and  who  with- 
out ever  being  in  actual  possession  sold  it 
before  paying  the  purchase-money. 

Nebraska. —  Depriest  v.  McKinstry,  38 
Nebr.  194,  56  N.  W.  806. 

Neio  Yorfc.— Wheeler  i\  Allen,  51  N.  Y.  37. 

Wisconsin. —  Grace  v.  Mitchell,  31  Wis. 
533,  11  Am.  Rep.  613. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  78, 
81. 

And  see  Jones  v.  Dowle,  1  Dowl.  P.  C. 
N.  S.  391,  11  L.  J.  Exch.  52,  9  M.  &  W.  19. 

20.  Whitwell  v.  Wells,  24  Pick.  (Mass.) 
25. 

21.  Coffin  V.  Gephart,  18  Iowa  256;  Ladd  v. 
Brewer,  17  Kan.  204;  Kittridge  v.  Miller,  45 
Mich.  478,  8  N.  W.  87  ;  McHugh  v.  Robinson,  71 
Wis.  565,  37  N.  W.  426  (in  this  case  cattle  in 
the  possession  of  a  constable  under  an  attach- 
ment were  replevied  by  the  owner.  After 
the  constable  had  given  an  undertaking  which 
entitled  him  to  have  the  cattle  returned  to 
him,  the  replevin  suit  was  dismissed,  but  the 
cattle  were  never  actually  returned  to  the 
possession  of  the  constable,  and  he  afterward 
disclaimed  such  possession  and  refused  to 
accept  the  delivery  of  the  cattle  upon  any 
condition.  It  was  held  that  the  owner  could 
not  maintain  a  second  action  of  replevin 
against  the  constable)  ;  Johnson  v.  Garlick, 
25  Wis.  705  (holding  that  an  action  to  re- 
cover possession  of  personal  property  will  not 
lie  against  one  who  was  not  in  the  actual 
possession  and  control  of  it,  and  who  dis- 
claimed title  or  right  of  possession,  upon  de- 
mand made,  pointing  out  the  person  in  ac- 
tual possession,  although  the  property  was 
in  defendant's  dAvelling-house,  and  he  advised 
the  person  in  possession  not  to  surrender  it). 

22.  Coffin  V.  Gephart,  18  Iowa  256. 

Subsequent  release  of  property  after  re- 
fusal.—  Replevin  does  not  lie  for  an  animal 
which  defendant  refused  to  deliver  where  he 
drove  the  animal  from  his  premises  before 
the  writ  was  issued.  Rogers  v.  Davis,  21  Mo. 
App.  150. 

23.  Arkansas. —  Hodges  v.  Nail.  66  Ark. 
135,  49  S.  W.  352. 

Michigan. —  Clute  v.  Everhardt.  137  INIich. 
5,  100  N.  W.  124;  Aber  v.  Bratton,  60  Mich 
357,  27  N.  W.  564. 

New  York. —  ]\Tahr  v.  Livingston.  55  Misc. 
133,  106  N.  Y.  Suppl.  308. 

Wisconsin. —  INTcHugh  V.  Robinson,  71  Wis. 
505,  37  N.  W.  426. 

United  States. —  Sloan  v.  ^Merchants*  Sav., 
etc.,  Co.,  160  Fed.  654,  88  C.  C.  A.  20. 

24.  Calnan  v.  Stern,   153  Mass.  413,  26 
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commencement  of  the  action  transferred  and  parted  with  possession  of  the 
property  .^^ 

(ii)  Exceptions  to  Rule.  There  is  a  considerable  conflict  of  opinion  as 
to  whether  an  exception  to  the  general  rule  that  replevin  Hes  only  where  defend- 
ant was  in  actual  or  constructive  possession  at  the  commencement  of  the  suit 
exists  where  defendant  has  wrongfully  parted  with  the  possession  of  the  goods; 
sued  for  before  suit  brought.  In  the  lower  courts  of  New  York  there  were  rulings, 
both  ways  on  the  question.  It  was  finally  settled  by  the  court  of  appeals,  how- 
ever, that  one  in  the  possession  of  property  without  right  cannot  avoid  the  action 
of  replevin  by  wrongfully  transferring  the  property  to  another,  even  though  the 
transfer  be  made  before  suit  brought.^^  The  reason  assigned  by  this  court  in 
support  of  its  conclusions  was  that  on  this  state  of  facts  detinue  would  lie  at 
common  law,^^  and  that  by  the  New  York  statutes  the  action  of  detinue  was 
aboHshed  and  the  action  of  replevin  extended  so  as  to  serve  all  the  purposes  of 


N.  E.  994  (notwithstanding  plaintiff's  re- 
fusal to  receive  it)  ;  Aber  v.  Bratton,  60 
Mich.  357,  27  N.  W.  564  (in  which  it  was 
held  that  the  fact  that  defendant  was  guilty 
of  a  trespass  in  taking  and  using  the  chat- 
tels does  not  authorize  replevin  where  the 
property  was  returned  to  plaintiff  before 
suit  was  commenced)  ;  Christie  v.  Corbett, 
34  How.  Pr.  (N.  Y.)  19  (holding  that  al- 
though plaintiff  objects  to  the  manner  in 
which  the  property  is  returned  by  defendant, 
as  being  injurious  to  him,  but  nevertheless 
accepts  the  possession,  the  action  cannot  be 
maintained);  Kieper  v.  Carrier,  53  Wis.  404, 
10  >T.  W.  562;  Wheeler,  etc.,  Mfg.  Co.  v. 
Teetzlaff,  53  Wis.  211,  10  N.  W.  155.  And 
see  Harrow  v.  Ryan,  31  Iowa  156. 

Unconditional  offer  to  restore  property. — 
The  object  of  the  action  is  the  recovery  of 
the  property  in  specie;  and  if,  before  suit 
brought,  defendant  unconditionally  offers  to 
restore  the  property,  the  object  is  already 
attained,  and  the  suit  is  wholly  unnecessary. 
Such  offer  is  equivalent  to  a  tender  before 
suit  brought.  Although,  in  such  actions, 
damages  are  recovered  for  the  wrongful  de- 
tention, yet  they  are  merely  incidents  to  the 
action.  Church  v.  Frost,  3  Thomps.  &  C. 
(N.  Y.)  318;  Savage  v.  Perkins,  11  How.  Pr. 
(N.  Y.)  17.  But  an  offer  made  after  suit 
would  not  defeat  the  action.  Guthman  v. 
Kearn,  8  Nebr.  502,  1  N.  W.  129. 

25,  Moses  v.  Morris,  20  Kan.  208,  213  (in 
which  it  was  said :  "  He  may  have  com- 
mitted acts  which  make  him  liable  in  dam- 
ages; and  he  may  be  liable  for  the  value  or 
use  of  the  property  in  an  action  of  another 
form;  but  the  action  of  replevin  is  not  the 
proper  remedy  in  such  instances " )  ;  Gildas 
V.  Crosby,  61  Mich.  413,  28  N.  W.  153.  And 
see  Davis  v.  Van  de  Mark,  45  Kan.  130,  25 
Pac.  589;  Ladd  v.  Brewer,  17  Kan.  204. 

Illustrations. —  Defendant  received  from 
K,  without  fraudulent  purpose  toward  plain- 
tiff or  circumstances  to  put  him  on  inquiry, 
certain  goods  as  security  for  money  loaned. 
Before  suit  brought  (replevin)  defendant 
had  returned  the  goods  to  K  without  notice 
from  plaintiff  that  the  goods  were  his.  It 
was  held  that  plaintiff  could  not  recover. 
Carpenter  v.  Starr,  1  Mackey  (D.  C.)  417. 

26.  Nichols  v.  Michael,  23  N.  Y.  264,  80 
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Am.  Dec.  259  {overruling  Roberts  v.  Randel, 
3  Sandf.  (N.  Y.)  707;  Elwood  v.  Smith,  9 
How.  Pr.  (N.  Y.)  528].  For  other  New 
York  cases  sustaining  the  rule  laid  down 
in  Nichols  v.  Michael,  supra,  see  Sinnott  v. 
Feiock,  165  N.  Y.  444,  59  N.  E.  265,  80  Am. 
St.  Rep.  736,  53  L.  R.  A.  565;  Manning  v. 
Keenan,  73  N.  Y.  45;  Barnett  v.  Selling,  70 
N.  Y.  492  [affirming  on  this  point  9  Hun 
236] ;  Latimer  v.  Wheeler,  3  Abb.  Dec.  (N.  Y.) 
35,  1  Keyes  468 ;  Dunham  v.  Troy,  etc.,  R.  Co., 
1  Abb.  Dec.  (N.  Y.)  565,  3  Keyes  543,  3 
Transcr.  App.  67;  Hitchcock  v.  Wimpleberg, 
103  N.  Y.  App.  Div.  53,  92  N.  Y.  Suppl.  997 ; 
Ellis  V.  Lersner,  48  Barb.  (N.  Y.)  539; 
Brock  way  v.  Burnap,  16  Barb.  (N.  Y.)  309 
[reversing  12  Barb.  347] ;  Tyler  v.  Young, 
46  Misc.  (N.  Y.)  575,  92  N.  Y.  Suppl.  818; 
Ross  V.  Cassidy,  27  How.  Pr.  (N.  Y.)  416; 
Drake  v.  Wakefield,  11  How.  Pr.  (N.  Y.) 
106;  Savage  v,  Perkins,  11  How.  Pr.  (N.  Y.) 
17. 

Illustrations. — A  mortgagee  of  chattels  to 
which  the  mortgagor  had  no  title  is  liable 
to  the  real  owner  where  he  sells  the  chattels 
under  the  mortgage  and  delivers  them  tO' 
the  purchaser  after  notice  of  the  owner's 
claim,  and  it  is  no  defense  that  he  parted 
with  the  possession  or  control  of  the  chattels 
before  the  action  against  him  was  com- 
menced. Tasker  v.  Ryan,  4  N.  Y.  App.  Div. 
616,  40  N.  Y.  Suppl.  942.  So  the  fraudu- 
lent vendee  of  goods  and  his  assignee  thereof 
for  the  benefit  are  liable  to  a  joint  action 
in  replevin  by  the  vendor  to  recover  posses- 
sion. Nichols  V.  Michael,  23  N.  Y.  264,  80 
Am.  Dec.  259.  And  in  replevin  against  an 
agent  for  the  sale  of  plaintiff's  horses  and 
another,  to  whom,  without  authority,  such 
agent  had  traded  the  horses,  it  was  held 
error  to  dismiss  the  complaint  as  against 
defendant  agent,  although  it  appeared  on  the 
trial  that  he  had  parted  with  possession  of 
the  property  in  suit.  Jones  v.  Richards,  50 
Misc.  (N.  Y.)  645,  98  N.  Y.  Suppl.  698. 

27.  Nichols  V.  Michael,  23  N.  Y.  264,  272, 
80  Am.  Dec.  259  [citing  Garth  v.  Howard,  8: 
Ring.  451,  21  E.  C.  L.  616,  5  C.  &  P.  346,  24 
E.  C.  L.  599,  1  L.  J.  C.  P.  129,  1  Moore  «fe  S. 
628;  Jones  v.  Dowle,  1  Dowl.  P.  C.  N.  S.. 
391,  11  L.  J.  Exch.  52,  9  M.  &  W.  19],  in 
which  it  was  said:    "The  theory  upon  which 
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both  actions .^^  While  the  doctrine  laid  down  by  the  New  York  court  of  appeals: 
is  flatly  denied  in  many  states,^^  it  nevertheless  obtains  in  many  other  states, 
sometimes  because  of  statutes  and  sometimes  apparently  as  a  matter  of  judicial 
authority.^®  The  doctrine,  however,  has  never  been  extended — even  in  New 
York  —  to  cases  where  defendant  before  suit  brought  did  not  part  with  posses- 
sion by  any  act  on  his  part,  but  the  property  was  taken  from  him  by  process  of 


these  cases  proceed  is  perfectly  sound,  and 
applies  directly  to  the  present  case.  It  is, 
that  where  a  person  is  in  possession  of  goods 
belonging  to  another,  which  he  is  bound  to 
deliver  upon  demand,  if  he,  without  author- 
ity from  the  owner,  parts  with  that  posses- 
sion to  one  who  refuses  to  deliver  them,  he 
is  responsible  in  detinue  equally  with  the 
party  refusing.  He  contributes  to  the  deten- 
tion. It  is  the  consequence  of  his  own  wrong- 
ful delivery.  The  action  in  such  cases  may 
properly  be  brought  against  both,  because 
the  acts  of  both  unite  in  producing  the  de- 
tention." This  doctrine  has  been  steadily 
adhered  to  by  this  court. 

28.  Nichols  f.  Michael,  23  N.  Y.  264,  80 
Am.  Dec.  259. 

29.  Maine. —  Ramsdell  V.  Buswell,  54  Me. 
546  loverruUng  Sayward  v.  Warren,  27  Me. 
453]. 

Missouri. —  Feder  v.  Abrahams,  28  Mo. 
App.  454;  Davis  v.  Eandolph,  3  Mo.  App. 
454. 

Montana. —  Glass  v.  Basin,  etc.,  Min.  Co., 
31  Mont.  21,  77  Pac.  302. 

North  Carolina.—  Webb  v,  Taylor,  80  N.  C. 
305;  Haughton  v.  Newberry,  69  N.  C.  456. 

Ohio. —  Simper  v.  Bentley,  15  Ohio  Cir.  Ct. 
515,  8  Ohio  Cir.  Dec.  356. 

South  Dakota. —  Kierbow  v.  Young,  20 
S.  D.  414,  107  N.  W.  371,  8  L.  R.  A.  N.  S. 
216;  Longerbeam  v.  Huston,  20  S.  D.  254, 
105  N.  W.  743. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  81. 

30.  Arkansas. —  Harkey  v.  Tillman,  40 
Ark.  551,  555  [which  follows  Nichols  V. 
Michael,  23  N.  Y.  264,  80  Am.  Dec.  259,  and 
assigns  the  same  reason]  (where  the  court 
said :  "  It  is  the  common  law  as  to  detinue, 
and  we  apprehend  applies  in  all  States  where 
compensation  in  place  of  the  property  can  be 
given  in  replevin,  which  thus  becomes  the 
substitute  for  detinue " ) ;  Washington  v. 
Love,  34  Ark.  93. 

Indiana. —  Helman  v.  Withers,  3  Ind.  App. 
532,  30  N.  E.  5,  50  Am.  St.  Rep.  295,  in 
which  it  was  said  that  replevin  under  the 
statutes  of  that  state  embraces  detinue  as  it 
was  at  common  law.  And  see  West  v. 
Graff,  23  Ind.  App.  410,  55  N.  E.  506. 

Iowa. —  See  Briggs  v.  McEwen,  77  Iowa 
303,  42  N.  W.  303 ;  Hardy  v.  Moore,  62  Iowa 
65,  17  N.  W.  200. 

Kansas. —  See  Schmidt  V.  Bender,  39  Kan. 
437,  18  Pac.  491,  holding  that  a  defendant  in 
a  replevin  action,  wrongfully  in  the  posses- 
sion of  property,  who  has  shifted  the  same 
to  another  defendant,  and  attempted  to  de- 
feat those  entitled  to  the  possession  from 
recovering  the  same,  and  whose  defense  in 
the  action  is  based  on  grounds  inconsistent 
with  the  right  of  possession  in  plaintiff,  is 


not  in  a  position  to  insist  that  a  demand  has 
not  been  made  of  him,  nor  that  he  did  not 
unlawfully  detain  the  property  because  he^ 
did  not  happen  to  have  the  actual  manual 
possession  thereof  when  the  action  was  be- 
gun. 

Michigan. —  McBrian  v.  Morrison,  55  Mich. 
351,  21  N.  W.  368.  And  see  Gildas  v.  Crosby, 
61  Mich.  413,  28  N.  W.  153. 

Mississippi. —  See  Krosmopolski  v.  Paxton> 
58  Miss.  581. 

Nebraska. —  See  Depriest  v.  McKinstry,  38; 
Nebr.  194,  56  N.  W.  806. 

Oklahoma. —  See  dictum  in  Ro'bb  V.  Dobrin- 
ski,  14  Okla.  563,  78  Pac.  101. 

South  Carolina. —  Holliday  v.  Poston,  60« 
S.  C.  103,  38  S.  E.  449,  under  claim  and 
delivery  statutes. 

Washington. — Andrews  V.  Hoeslich,  47 
Wash.  220,  224,  91  Pac.  772,  125  Am.  St.. 
Rep.  896,  18  L.  R.  A.  N.  S.  1265,  in  which 
it  was  said :  "  In  this  state  an  action  ta^ 
recover  the  possession  of  personal  property 
may  be  prosecuted  without  claiming  delivery 
until  after  final  judgment  on  the  merits. 
In  such  a  case  the  reason  for  the  common- 
law  rule  forbidding  the  prosecution  of  an 
action  of  replevin  against  one  not  in  pos- 
session fails,  and  we  see  no  reason  why  an 
alternative  judgment  for  the  possession  of 
the  property  or  the  recovery  of  its  value, 
may  not  be  obtained,  although  the  evidence 
establishes  the  fact  that  the  defendant  was 
not  in  possession  at  the  commencement  of 
the  action,  or  at  any  time  thereafter,  pro- 
vided it  further  appears  that  the  defendant 
had  theretofore  been  in  possession,  had. 
voluntarily,  wrongfully,  and  fraudulently 
parted  with  such  possession,  and  that  the 
plaintiff  did  not  know  .  before  commencing 
action  that  the  defendant  had  so  parted 
with  possession."  But  see  Dow  v.  Dempsey,, 
21  Wash.  86,  57  Pac.  355,  which  does  not 
seem  to  be  in  accord  with  the  later  Wash- 
ington case. 

Wisconsin.— -  Murray  v.  Norwood,  77  Wis. 
405,  46  N.  W.  499  (holding  that  if  defend- 
ant had  wrongfullj'-  placed  the  property  in 
the  possession  of  someone  else,  to  conceal 
it  or  to  prevent  the  plaintiff  from  recov- 
ering it,  then  he  was  liable  the  same  as  if 
he  was  in  the  actual  possession  of  the  prop- 
erty) ;  Gassner  v.  Marquardt,  76  Wis.  579^ 
45  N.  W.  674. 

In  support  of  the  expediency  of  the  rule 
it  has  been  said :  "  That  would  be  a  very 
inconvenient  rule,  wliich  would  enable  one 
who  had  wrongfully  taken  or  detained  prop- 
erty from  the  owner  to  refuse  to  deliver^ 
and  hold  to  the  last  moment  before  the 
writ,  and  then  evade  a  suit  by  a  transfer 
of  possession.    His  successor  niiijlit  do  the 

[I,  D,  3,  a,  (II)] 


1400  [34Cye.] 


REPLEVIN 


law  valid  on  its  face  which  he  cannot  resist.^^  Another  exception  is  that  when 
•defendant  has  the  property  in  his  possession  at  the  time  the  action  is  com- 
menced, he  cannot  by  the  subsequent  transfer  or  destruction  of  the  property 
'wholly  deprive  plaintiff  of  reUef,  and  in  such  case  the  alternative  judgment  for 
the  value  of  the  property  is  granted. 

b.  Sufficiency  of  Constructive  Possession.  Possession  by  defendant  need 
not  be  actual;  a  constructive  possession  is  sufficient. Replevin  will  lie  for  per- 
sonal property,  although  not  in  the  actual  possession  of  defendant,  if  it  be  under 
his  control  in  the  hands  of  another.^* 

c.  Officer  Who  Has  Sold  Property  Under  Exeeution.  An  action  of  replevin 
does  not  He  against  an  officer  who  has  sold  goods  seized  under  execution  and 
parted  with  possession  before  the  commencement  of  the  action.^^ 

d.  Officer  Who  Has  Levied  on  Property  But  Has  Not  Taken  Possession. 
Where  property  levied  on  is  not  taken  out  of  the  actual  possession  of  plaintiff  in 
Teplevin,  nor  the  possession  in  any  way  interfered  with,  it  has  been  held  that  the 
action  cannot  be  maintained,^^  although  an  inventory  and  appraisal  is  made  of 


same;  and  his  after  him;  and  so  on  toties 
quoties,  until  the  costs  of  writs  to  the  owner 
would  consume  the  property."  Harkey  v. 
Tillman,  40  Ark.  551,  555.  And  see  McBrian 
V.  Morrison,  55  Mich.  351,  21  N.  W.  368, 
in  which  it  was  said  that  it  cannot  always 
"be  possible  for  plaintiff  to  know  whether 
defendant  has  parted  with  possession,  and 
lie  might  be  subjected  to  costs  and  delays 
in  redress  which  he  is  in  no  way  in  fault 
for  thus  incurring;  that  it  would  not  be 
a  difficult  matter  by  a  series  of  concealed 
transfers  to  cut  him  off  entirely  from  this 
action. 

31.  Sinnott  v.  Feiock,  165  N.  Y.  444,  59 
N.  E.  265,  80  Am.  St.  Rep.  736,  53  L.  R.  A. 
565. 

32.  Richards  v.  Morey,  133  Cal.  437,  65 
Pac.  886. 

33.  Indiana. —  Teeple  v.  Dickey,  94  Ind. 
124;  Berghoff  v.  McDonald,  87  Ind.  549; 
Hadley  r.  Hadley,  82  Ind.  75;  Louthain  v. 
Fitzer,  78  Ind.  449. 

Kansas. —  Meixell  v.  Kirkpatrick,  33  Kan. 
282,  6  Pac.  241. 

Maine. —  Howe  v.  Shaw,  56  Me.  291. 

Michigan. —  Coomer  v.  Gale  Mfg.  Co.,  40 
Mich.  691. 

Minnesota. —  Bradley  v.  Gamelle,  7  Minn. 
331. 

New  Mexico. —  Wetherill  v.  Elmer,  (1907) 
S8  Pac.  1133;  Hyde  v.  Elmer,  (1907)  88  Pac. 
1132. 

Neil}  York. —  Tyler  v.  Young,  46  Misc.  575, 
92  N.  Y.  Suppl.  818. 

Ore^row.— Krebs  Hop  Co.  v.  Taylor,  (1908) 
98  Pac.  494,  97  Pac.  44. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  79. 

Applications  of  rule. —  Exercise  of  control 
of  property  by  an  officer  by  appointing  a 
custodian  of  the  property  and  refusal  to 
surrender  it  on  demand  is  sufficient  pos- 
session to  maintain  the  action.  Wetherill 
■V.  Elmer,  (N.  M.  1907)  88  Pac.  1133;  Hydei;. 
Elmer,  (N.  M.  1907)  88  Pac.  1132.  So  re- 
plevin will  lie  against  the  assignee  of  property 
even  though  he  allow  it  to  remain  in  the 
assignor's  hands,  unless  he  clearly  makes 
inown  that  he  does  not  claim  it.  Coomer 
it;.  Gale  Mfg.   Co.,  40  Mich.  691.     And  a 
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principal's  constructive  possession  of  goods 
in  the  hands  of  his  agent  or  bailee  is  suffi- 
cient to  entitle  the  owner  to  maintain  re- 
plevin against  the  principal.  Krebs-  Hop 
Co.  V.  Taylor,  (Oreg.  1908)  98  Pac.  494, 
97  Pac.  44. 

34.  Bradley  v.  Gamelle,  7  Minn.  331. 

35.  Riciotto  v.  Clement,  94  Cal.  105,  29 
Pac.  414;  Redinger  v.  Jones,  68  Kan.  627, 
75  Pac.  997;  Moses  v.  Morris,  20  Kan.  208. 
The  contrary  doctrine  prevails  imder  the 
statute  of  South  Carolina.  Dudley  v. 
Green,  46  S.  C.  199,  24  S.  E.  186.  And 
under  section  3239  of  the  code  of  Iowa,  an 
action  for  the  recovery  of  personal  property 
wrongfully  levied  upon  and  sold  by  a  sheriff 
to  pay  another's  debt  may  be  begun  and 
maintained  against  the  sheriff,  notwithstand- 
ing he  may  have  sold  the  property  and 
parted  with  the  possession  thereof,  provided 
due  notice  of  plaintiff's  ownership  was  served 
upon  him  while  in  possession.  Hardy  v. 
Moore,  62  Iowa  65,  17  N.  W.  200.  And 
in  an  early  New  York  case  it  was  held, 
in  the  absence  of  any  special  statute,  that 
where  a  sheriff  sells  upon  execution,  sheep 
not  belonging  to  defendant,  replevin  in  the 
cepit  will  lie,  by  the  owner,  against  the 
sheriff  and  the  purchaser,  although  at  the 
time  of  the  sale,  the  sheep  were  at  large 
in  a  field  and  no  actual  possession  has  been 
taken  and  no  removal  made  by  the  purchaser. 
Neff  V.  Thompson,  8  Barb.  (N.  Y.)  213. 

36.  Delaware. —  Reed  v.  Wiltbank,  2  Pen- 
new.  243,  45  Atl.  400. 

Indiana. —  Standard  Oil  Co.  V.  Bretz,  98 
Ind.  231. 

Iowa. —  Hove  v.  McHenry,  60  Iowa  227, 
14  N.  W.  301. 

Maine. —  Lathrop  v.  Cook,  14  Me.  414,  31 
Am.  Dec.  62. 

Michigan. —  Morrison  v.  Lumbard,  48 
Mich.  548,  12  N.  W.  696;  Bacon  v.  Davis,  30 
Mich.  157;  Hickey  v.  Hinsdale,  12  Mich.  99. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  76. 

Contra.— Alvord  v.  Haynes,  13  Hun  (N.  Y.) 
26,  holding  that  a  levy  on  property  of  a 
wife  under  execution  against  her  husband 
is  such  an  act  of  dominion  as  would  sus- 
tain replevin  though  there  was  no  removal. 
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the  property  "  and  although  a  receipt  or  delivery  bond  is  given  to  defendant 
for  the  property.  Where,  however,  property  of  one  person  is  levied  on  as  the 
property  of  another  who  is  allowed  to  remain  in  the  possession  thereof,  there  is. 
no  such  restoration  to  the  rightful  owner  as  will  estop  him  from  bringing  an  action 
of  replevin.^ 

e.  Execution  or  Attachment  Creditor,  Where  property  has  been  seized 
under  execution  or  attachment  replevin  against  the  execution  or  attachment 
creditor  does  not  he  whether  by  defendant  in  execution  or  attachment  or  a  third 
person  claiming  the  property  seized. ''^  The  actual  possession  of  the  property  by 
an  officer  is  not  constructive  possession  of  the  creditor,  under  whose  direction 
the  officer  had  seized  the  goods  upon  execution;  but  until  they  pass  out  of  the 
officer's  control  by  sale  upon  the  execution  or  other  legal  means,  they  are  regarded 
as  in  the  custody  of  the  law  and  in  no  way  subject  to  the  creditor's  control.^ 

f.  Person  in  Possession  For  Another.  One  whose  goods  are  wrongfully 
withheld  by  the  agent  of  another  may  maintain  replevin  therefor  against  the 
agent  where  the  goods  are  in  his  actual  possession, and  it  has  been  held  that  he  will 
still  have  such  possession  as  to  make  him  hable  to  the  action,  although  he  has  placed 


And  see  Angell  v.  Keith,  24  Vt.  371,  374, 
holding  that  replevin  will  lie  against  an 
officer  who  attaches  property  by  leaving  a 
copy  in  the  town  clerk's  office,  brought  by 
some  person  other  than  the  debtor.  In  this 
case  it  was  said  that  "  it  has  long  been 
settled,  that  as  to  the  debtor,  this  mode 
of  attachment  effectually  divests  him  of  all 
possession,  so  that  he  cannot  sue  even  a 
stranger  who  intermeddles.  And  we  think 
the  officer  is  estopped  from  denying  the  tak- 
ing, as  to  all  others  who  show  title  to  the 
property." 

Invalid  service  of  writ. — ^An  officer  read  to 
plaintiff  a  writ  of  attachment  against  the 
property  of  a  third  person  and  told  her  that 
he  attached  certain  property  (which  belonged 
to  her),  but  did  not  remove  it,  nor  take  it 
into  his  possession  or  control,  nor  serve  the 
writ  on  the  attachment  defendant,  nor  make 
return  thereof.  It  was  held  that  replevin 
would  not  lie  against  him,  there  being  no 
legal  service  of  the  writ.  Libby  Murray, 
51  Wis.  371,  8  N.  W.  238. 

37.  Reed  v.  Wiltbank,  2  Pennew.  (Del.) 
243,  45  Atl.  400;  Hove  v.  McHenry,  60 
Iowa  227,  14  N.  W.  301;  Hickey  v,  Hinsdale, 
12  Mich.  99. 

38.  Morrison  v.  Lumbard,  48  Mich.  548, 
12  N.  W.  696.  See  also  Lathrop  v.  Cook, 
14  Me.  414,  31  Am.  Dec.  62,  where  plaintiff 
had  given  a  receipt  to  the  officer,  promising 
to  return  the  goods  to  him  on  demand,  but 
containing  no  admission  that  the  property 
was  not  in  himself.  But  compare  Small  x. 
llutchins,  19  Me.  255  [distinguishing  Lathrop 
V.  Cook,  supra,  and  holding  that  the  general 
owner  of  property  in  the  hands  of  a  bailee 
may  maintain  replevin  against  an  officer 
who,  having  attached  the  same  as  the  prop- 
erty of  the  bailee,  puts  it  in  the  hands 
of  a  receiptor,  by  whom  it  is  suffered  to  go 
back  into  the  hands  of  the  bailee  —  the  at- 
tachment being  not  thereby  dissolved]. 

39.  Standard  Oil  Co.  v.  Bretz,  98  Ind.  231. 

40.  Gutsch  V.  Mollhargey,  69  Mich.  377, 
37  N.  W.  303. 

41.  Richardson  V.  Reed,  4  Gray  (Mass.) 


441,  64  Am.  Dec.  77;  Griffin  v.  Lancaster, 
59  Miss.  340;  Mitchell  v.  Roberts,  50  N.  H. 
486;  Grace  V.  Mitchell,  31  Wis.  533,  11 
Am.  Rep.  613.  Compare  Bowen  v.  Hutchins,, 
18  Conn.  550,  in  which  it  was  held  that 
replevin  lies  in  favor  of  a  third  person  claim- 
ing goods  attached,  against  plaintiff  in  at- 
tachment under  a  statute  providing  that 
plaintiff  in  such  writ  of  replevin  may  cite 
the  party  who  attached  the  goods,  to  ap- 
pear before  a  proper  court,  to  answer  to  a 
charge  for  unlawfully  taking  the  same. 

42.  Mitchell  v.  Roberts,  50  N.  H.  486. 

In  New  York  the  early  cases  held  that  re- 
plevin would  lie  in  favor  of  an  owner  of 
goods,  against  an  execution  creditor,  for 
goods  seized  on  execution  against  a  third 
person.  Stewart  v.  Wells,  6  Barb.  79 ;  Acker 
V.  Campbell,  23  Wend.  372;  Fonda  v.  Van 
Home,  15  Wend,  631,  30  Am.  Dec.  77; 
Allen  V.  Crary,  10  Wend.  349,  25  Am.  Dec. 
566.  These  cases  were  severely  criticized  in 
the  elaborately  considered  case  of  Mitchell 
V.  Roberts,  50  N.  H,  486,  in  which  it  was 
said  that  these  cases  were  decided  on  the 
theory  that  replevin  would  lie  wherever 
trespass  de  bonis  asportatis  would.  "  This 
doctrine,  utterly  inconsistent  as  it  is  with 
the  theory  which  regards  the  possession  of 
an  officer  of  the  court  as  the  possession  and 
custody  of  the  law,  has  been  long  since  ex- 
ploded in  the  only  state  where,  so  far  as  I 
can  ascertain,  it  ever  temporarily  prevailed." 

43.  Eveleth  v.  Blossom,  54  Me.  447,  92- 
Am.  Dec.  555 ;  Stevenson  i*.  Taylor,  2  Mich. 
N.  P.  95;  Haskins  v.  Kelly,  1  Rob.  (N.  Y.) 
160,  1  Abb.  Pr.  N.  S.  63;  Grossman  r. 
Walters,  11  N.  Y.  Suppl.  471  [affirmed  in 
132  N.  Y.  594,  30  N.  E.  1151],  auctioneer. 
See  also  Warder-Bushnell,  etc..  Co.  v.  Har- 
ris, 81  Iowa  153,  46  N.  W.  859. 

Persons  acting  ostensibly  as  agents  for  a 
steamship  line,  but  who  were  in  fact  general 
partners  in  a  firm  operating  the  line,  are 
liable  to  an  action  of  replevin  to  recover 
possession  of  baggjige  delivered  to  them  for 
carriage  to  a  foreign  port.  Tanco  v.  Booth, 
15  N.  Y.  Suppl.  110. 
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the  property  in  the  custody  of  a  third  person.**  It  has  also  been  held  that  replevin 
will  lie  against  any  person  wrongfully  in  actual  physical  possession  of  property, 
although  he  be  holding  it  for  another/^  although  there  is  authority  to  the  effect 
that  replevin  will  not  lie  against  a  mere  servant  who  refuses  to  deliver  property 
which  he  holds  for  his  master.*^ 

g.  Estoppel  to  Deny  Possession.  Where  defendants  in  replevin  secured 
possession  of  the  property  by  giving  a  forthcoming  and  dehvery  bond,  they  are 
estopped  to  deny  that  the  property  was  in  their  possession  at  the  time  of  the 
levy  of  the  writ.*^  It  is  only  upon  the  assumption  that  the  property  was  taken 
from  his  possession  that  he  was  entitled  to  demand  its  return.*^  So  where  plain^' 
tiff  in  replevin  alleges  defendant  to  be  in  possession  of  the  property  and  detain^ 
ing  the  same  from  him,  he  is  estopped  from  denying  defendant's  possession  at 
the  time  of  action  bjought.*^ 

h.  Effect  of  Voluntary  Surrender  of  Property  by  Plaintiff.  Where  one 
voluntarily  surrenders  property  to  another  beheving,  although  erroneously, 
that  the  latter  is  legally  entitled  to  it,  he  cannot  maintain  replevin  therefor.^** 

E.  Conditions  Precedent  —  l.  In  General.  Since  in  order  to  maintain 
an  action  of  replevin  p  laintiff  must  be  entitled  to  the  immediate  possession  of  the 
property,^^  he  must  as  a  condition  precedent  make  payment  or  tender  of  any  money 


44.  Berghoff  i;.  McDonald,  87  Ind.  549. 

45.  riatner  v.  Good,  35  Minn.  395,  29 
ISr.  W.  56.  See  also  Barnliart  v.  Ford,  37 
Kan.  520,  15  Pac.  542.  And  see  Haskins 
V.  Kelly,  1  Rob.  (N.  Y.)  160,  1  Abb.  Pr. 
N.  S.  63,  a  case  where  the  person  sued  was 
an  agent  but  in  which  it  was  said  that 
actual  possession  of  property  by  one  wrong- 
doer for  the  benefit  of  another  does  not 
make  it  necessary  that  a  suit  be  brought 
against  the  latter  to  recover  possession  of 
the  property. 

46.  McDougall  v.  Travis,  24  Hun  (N.  Y.) 
590,  in  which  case  it  was  held  that  a  freight 
agent  of  a  railroad  company  was  a  mere 
servant.  This  holding  is  contrary  to  that 
in  Eveleth  v.  Blossom,  54  Me.  447,  92  Am. 
Dec.  555. 

47.  Colorado. —  Benesch  v.  Waggner,  12 
Colo.  534,  21  Pac.  706,  13  Am.  St.  Rep. 
254. 

Delatvare. —  Ott  V.  Specht,  8  Houst.  61,  12 
Atl.  721. 

Kansas. —  Jordan  v.  Johnson,  1  Kan.  656, 
42  Pac.  415;  Nye  V.  Weiss,  7  Kan.  App. 
627,  53  Pac.  152. 

Missouri. —  Carpenter  v.  Stearns,  32  Mo. 
App.  132;  Joseph  Schneider  Brewing  Co.  v. 
Mederweiser,  28  Mo.  App.  233,  unless  fraud 
•or  mistake  is  shown. 

Neio  York.— Martin  v.  Gilbert,  119  K  Y. 
298,  23  N.  E.  813,  24  N.  E.  460,  16  Am. 
St.  Rep.  823;  Diossy  v.  Morgan,  74  K  Y. 
11;  Weber  v.  Manne,  105  K  Y.  627  Irevers- 
ing  42  Hun  557] ;  Austin  v.  Wauful,  13 
N.  Y.  Suppl.  184.  But  see  Nowell  v.  Gil- 
bert, 49  Hun  489,  2  K  Y.  Suppl.  525;  An- 
drews V.  Shattuck,  32  Barb.  396;  Talcott 
v.  Belding,  46  How.  Pr.  419. 

North  Carolina. —  Griffith  V.  Richmond, 
126  N.  C.  377,  35  S.  E.  620. 

Ohio. —  Stein-Block  Co.  v.  Heinscheimer,  1 
Ohio  S.  &  C.  PI.  Dec.  651,  1  Ohio  N.  P. 
43. 

Oklahoma . —  Boyce  v.  Augusta  Camp,  14 
Okla.  642,  78  Pac.  322. 
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Pennsylvania. —  Rickard  v.  Mayor,  34  Pa. 
Super.  Ct.  107.  And  see  Ruch  v.  Morris,  28 
Pa.  St.  245. 

South  Dakota. —  Griswold  v.  Lundback,  4 
S.  D.  441,  57  N.  W.  339. 

Washington. —  Harris  v,  Hayfield,  5  Wash. 
230,  31  Pac.  601. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  82, 
110. 

48.  Diossy  v.  Morgan,  74  N.  Y.  11. 

49.  Kingsbury  v.  Buchanan,  11  Iowa  387. 

50.  Taplin  v.  Wilson,  6  Thomps.  &  C. 
(N.  Y.)  502. 

What  is  not  a  voluntary  surrender.— 
Where  defendant,  having  learned  that  plain- 
tiff had  purchased  personal  property  on 
which  defendant  held  an  unrecorded  mort- 
gage, told  plaintiff  that  the  articles  were 
his  property,  whereupon  plaintiff  replied 
that,  if  they  were  defendant's  property,  he 
could  come  and  get  them,  and  defendant 
took  the  property  in  plaintiff's  absence,  and 
without  his  authority,  the  servant  falsely 
representing  to  plaintiff's  wife  that  plaintiff 
had  sent  him  for  them,  it  was  held  that 
plaintiff"  had  not  voluntarily  surrendered  the 
property,  so  as  to  preclude  him  from  main- 
taining claim  and  delivery  to  recover  it. 
Taylor  v.  Mills,  148  N.  C.  415,  62  S.  E. 
556.  And  where,  pending  a  dispute  over  the 
cost  of  constructing  a  building,  plaintiff,  at 
defendants'  request,  furnished  them  with 
certain  vouchers,  a  general  statement  of  ex- 
penditures, and  an  affidavit  of  its  correct- 
ness made  by  his  book-keeper,  it  was  held 
that  these  papers  were  furnished  for  in- 
spection only  and  that  defendants  did  not 
become  owners  thereof  and  that  plaintiff 
might  recover  them  in  an  action  of  re- 
plevin. Drake  V.  Auerbach,  37  Minn.  505, 
35  N.  W.  367. 

51.  Conditions  precedent  to  recovery  of 
goods  by  purchaser  see  Sales. 

Conditions  precedent  to  recovery  of  goods 
by  seller  see  Sales, 

52.  Lane  v.  Chatwick,  146  Mass.  68,  15 
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•or  performance  of  any  other  condition  or  obligation  which  may  be  necessary  to 
vest  in  him  such  right  of  possession ;  while  on  the  other  hand,  although  there 
may  be  something  due  from  plaintiff  to  defendant,  if  its  payment  is  not  essential 
to  vest  in  plaintiff  a  right  to  the  possession  of  the  property  in  question,  no  tender 
or  payment  is  necessary  as  a  condition  precedent  to  the  right  to  maintain  the 
action.^*  Where  such  payment  or  tender  is  a  condition  precedent,  it  follows 
that  it  must  be  made  before  the  action  is  commenced/®  unless  by  reason  of  the 
conduct  of  defendant  the  cause  of  action  is  complete  without  such  payment  or 
tender.^^  The  general  rule  therefore  is  that  where  the  party  in  possession  has 
la  lien  upon  the  property,  a  tender  of  an  amount  sufficient  to  discharge  such  lien 
:is  a  condition  precedent  to  the  right  of  the  owner  to  maintain  replevin  for  such 
iproperty,^^  unless  such  lien  is  waived,^^  and  where  plaintiff  has  parted  with  prop- 
•erty  under  circumstances  which  entitle  him  to  recover  the  same,  he  must  return 
or  tender  the  money,  notes,  or  other  thing  of  value  which  was  the  consideration 
upon  which  he  acted  in  parting  with  such  property/**  unless  he  is  prevented  from 


E.  121;  Fowler  v.  Parsons,  143  Mass. 
401,  9  N.  E.  799. 

Title  and  right  to  possession  of  plaintiff 

see  supra,  I,  c. 

53.  Lane  v.  Chadwiek,  146  Mass.  68,  15 
JT.  E.  121  (holding  that  where  goods  are 
delivered  to  a  common  carrier  accompanied 
hy  a  bill  and  instructions  to  the  carrier  to 
deliver  them  to  the  consignee  upon  payment 
of  the  bill,  the  consignee  cannot  maintain 
replevin  therefor  without  making  such  pay- 
ment) ;  Fowler  v.  Parsons,  143  Mass.  401,  9 
N.  E.  799. 

54.  Mohn  v.  Stoner,  14  Iowa  115  (holding 
that  where  goods  are  sold  on  credit  without 
any  agreement  as  to  the  time  of  delivery, 
ihe  vendee  is  entitled  to  immediate  posses- 
sion and  may  recover  the  same  without  any 
"tender  of  the  purchase-price)  ;  Kahle  v. 
Sneed,  59  Pa.  St.  388. 

55.  See  Smith  v.  Woodleaf,  21  Kan.  717. 

56.  Ohio,  etc.,  R.  Co.  v.  Noe,  77  111.  513; 
Smith  V.  Woodleaf,  21  Kan.  717;  Bills  v. 
Vose,  27  N.  H.  212,  holding  that  in  replevin 
for  cattle  impounded  a  tender  of  the  fees 
and  costs  after  the  writ  is  placed  in  the 
sheriff's  hands  unconditionally  for  service 
will  not  support  the  action,  but  that  if  the 
writ  was  placed  in  the  sheriff's  hands  to 
be  used  only  after  a  tender  and  in  case  the 
cattle  should  not  then  be  given  up,  it  would 
not  defeat  the  tender. 

57.  Lutz  t7.  Yount,  61  N.  C.  367  (holding 
that  where  a  fictitious  sale  of  a  horse  was 
made  to  prevent  it  from  being  impressed  by 
the  Confederate  government,  and  subse- 
cjuently  upon  plaintiff's  claiming  the  horse 
defendant  asserted  an  absolute  property 
thereto  in  himself,  this  made  plaintiff's  cause 
of  action  complete  and  dispensed  with  any 
formal  tender  of  the  note  given  in  exchange; 
it  being  sufficient  for  plaintiff  to  produce 
the  note  for  the  purpose  of  being  given  up 
upon  the  trial)  ;  Soell  v.  Hadden,  85  Tex. 
182,  19  S.  W.  1087  (holding  that  the  as- 
sertion of  a  claim  of  absolute  ownership  in 
the  property  by  defendant,  a  mortgao^ee,  dis- 
pensed with  the  necessity  of  a  tender  of 
the  amount  of  the  debt  before  the  institu- 
tion of  an  action  to  recover  the  property) . 

58.  Arkansas. —  Burr    v.    Daugherty,  21 


Ark.  559,  holding  that  before  a  bailor  can 
maintain  replevin  for  goods  stored  with  a 
warehouseman,  he  must  pay  or  tender  the 
amount  due  for  storage  for  which  the  ware- 
houseman has  a  lien. 

Illinois. —  Ohio,  etc.,  R.  Co.  v.  Noe,  77  111. 
513;   Edwin  v.  Jacobson,  47  111.  App.  93. 

Massachusetts. —  Fowler  v.  Parsons,  143 
Mass.  401,  9  N.  E.  799. 

Nebraska. —  Gates  v.  Parrott,  31  Nebr. 
581,  48  N.  W.  387. 

New  York. — Williams  v.  Johnson,  11  Barb. 
501. 

Canada. —  Lake  v.  Biggar,  11  U.  C.  C.  P. 
170,  lien  for  repairs. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  83. 

That  defendant  would  have  refused  to  de- 
liver the  property  on  which  he  has  a  lien 
if  the  amount,  due  had  been  tendered  will 
not  excuse  the  failure  to  make  such  tender, 
since  plaintiff  in  order  to  maintain  the  ac- 
tion must  have  a  right  of  immediate  posses- 
sion, and  if  the  lien  is  not  waived  it  must 
be  discharged  before  plaintiff  can  have  such 
right.  Fowler  V.  Parsons,  143  Mass.  401,  9 
N.  E.  799. 

59.  See  Fowler  v.  Parsons,  143  Mass.  401, 
9  N.  E.  799;  Clemson  v.  Davidson,  5  Binn, 
(Pa.)  392;  Lake  v.  Biggar,  11  U.  C.  C.  P. 
170. 

60.  Reynolds  v.  Copeland,  71  Ind.  422 
(holding  that  if  one  Avho  has  made  an  ex- 
change of  property  desires  to  recover  what 
he  has  surrendered,  he  must  tender  back 
what  he  has  received,  althouj^h  the  exchange 
may  have  been  made  under  duress)  ;  Harvey 
V.  Petrie,  100  Mich.  190.  59  N.  W.  187 
(holding  that  where  plaintiff  is  induced  by 
fraud  to  make  an  exchansfe  of  property  he 
must  in  order  to  recover  that  which  he  has 
parted  with  tender  back  that  which  he  has 
received)  ;  Pangborn  r.  Ruemenapp,  74  ]\[ich. 
572,  42  N.  W.^  78  (holding  that  a  sale,  al- 
though induced  by  fraud,  is  not  void  but 
merely  voidable,  and  that  if  the  vendor 
seeks  to  rescind  and.  recover  the  property 
sold  he  must  return'  or  tender  whatever  of 
value  he  has  received)  ;  Oskanip  r.  Crites.  37 
Nebr.  837,  56  N.  W.  394  (holdino:  that  where 
property  is  sold  subject  to  be  dofeatod  at 
the  option  of  the  vendor  upon  a  failure  of 
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eo  doing  by  defendant/^  and  where  animals  are  impounded  or  rightfully  takers 
as  estrays  or  damage  feasant,  replevin  will  not  lie  for  their  recovery  until  the 
charges  provided  by  statute  have  been  paid  or  tendered.  If,  however,  a  per- 
son takes  up  an  animal  of  another  which  is  not  an  estray  or  liable  to  be  taken 
up,  the  owner  may  maintain  replevin  therefor  without  paying  or  tendering  the 
expenses  of  keeping  it,^^  and  where  expenses  have  been  incurred  by  an  officer 
in  regard  to  property  taken  under  a  wrongful  levy,  the  owner  may  replevy  the 
same  without  tendering  the  amount  so  expended,^*  and  if  plaintiff's  property 
has  been  sold  to  defendant  by  a  third  person  having  no  right  to  dispose  of  it,  it 
is  not  necessary  for  him  to  refund  to  defendant  the  amount  paid  by  the  latter 
to  such  third  person. 

2.  Necessity  of  Demand  —  a.  In  General.  There  is  some  conflict  of  authority 
as  to  the  necessity  Qf  a  demand  for  a  surrender  of  the  property  in  question  as  a 
condition  precedent  to  an  action  of  replevin;  ®^  but  the  general  rule  is  that  no 
demand  need  be  made  except  where  it  is  necessary  to  terminate  a  right  of  pos- 
session in  defendant  or  to  confer  such  right  upon  plaintiff, or  in  other  words 
when  necessary  to  establish  an  unlawful  taking  or  detention  as  against  the  rights 
of  the  true  owner,  and  wherever  this  may  be  otherwise  shown  no  demand  is 
necessary. If  the  original  taking  was  wrongful  the  subsequent  detention  con- 
tinues to  be  wrongful,'*^  and  in  such  cases  no  demand  is  necessary;  but  in  order 
to  maintain  the  action  there  must  be  either  a  wrongful  taking  or  a  wrongful  deten- 
tion,^^ and  if  the  possession  was  rightfully  acquired  a  demand  is  ordinarily  neces- 
sary to  make  the  subsequent  detention  wrongful,  since  the  law  presumes,  in 
the  absence  of  any  rebutting  circumstances,  that  property  which  has  come  right- 
fully into  the  possession  of  defendant  and  which  he  is  not  entitled  to  retain  will 


the  vendee  to  perform  certain  conditions 
subsequent,  and  such  default  is  made,  the 
vendor  cannot  insist  upon  the  forfeiture  and 
maintain  replevin  for  the  property  without 
a  return  of  the  notes  taken  in  pavment)  ; 
Dodge  V.  Fearey,  19  Hun  (N.  Y.)  277  (hold- 
ing that  in  replevin  to  recover  certain  ma- 
chinery on  which  payment  has  been  made, 
the  tender  of  the  money  received  must  be 
kept  good  up  to  and  at  the  time  of  trial). 
See  also  Moffitt  v.  Shields,  67  Mich.  610,  35 
N.  W.  174. 

If  the  thing  received  by  plaintiff  is  worth- 
less, a  tender  at  the  time  of  the  trial  would 
be  sufficient.  See  Pangborn  v.  Ruemenapp, 
74  Mich.  572,  42  N.  W.  78. 

61.  Potter  Dennison,  10  111.  590,  hold- 
ing that  in  an  action  by  a  principal  to  re- 
cover goods  which  his  agent  had  without 
authority  transferred  in  exchange  for  land, 
it  is  not  necessary  to  execute  a  return  deed 
to  defendant  before  bringing  suit  where  plain- 
tiff offers  to  do  so  but  is  prevented  from  so 
doing  by  defendant's  refusal  to  furnish  him 
with  the  necessary  description  of  the  land. 

62.  Davis  v.  Calvert,  17  Ark.  85;  Phelan 
v.  Bonham,  9  Ark.  389;  Bills  v.  Vose,  27 
N.  H.  212;  Moore  v.  Trout,  2  Del.  Co.  (Pa.) 
13. 

63.  Walters  v.  Glats,  29  Iowa  437. 

64.  Sims  V,  Mead,  29  Kan.  124,  holding 
that  where  a  sheriff  levies  upon  a  growing 
crop  of  wheat  belonging  to  A,  under  an 
execution  against  B,  and  obtains  possession 
of  the  crop  without  the  consent  of  A,  and 
harvests,  stacks,  and  threshes  the  same,  A 
may  maintain  replevin  to  recover  the  crop 
without  tendering  the  amount  so  expended. 

[I,  E,  1] 


65.  More  t'.  Finger,  128  Cal.  313,  60  Pac. 
933,   (1899)  58  Pac.  322. 

66.  See  Lamping  v.  Keenan,  9  Colo.  390, 
12  Pac.  434;  Webster  t;.  Brunswick-Balke 
Callender  Co.,  37  Fla.  433,  20  So.  536; 
Guthrie  v.  Olson,  44  Minn.  404,  46  N.  W. 
853. 

67.  Colorado. —  Klug  v.  Munce,  40  Colo. 
276,  90  Pac.  603;  Lamping  v.  Keenan,  ^ 
Colo.  390,  12  Pac.  434. 

loica. —  Leek  v.  Chesley,  98  Iowa  593,  67 
N.  W.  580;  Smith  v.  McLean,  24  Iowa 
322. 

Kansas. —  Shoemaker  v.  Simpson,  16  Kan. 
43. 

New  York. —  Milligan  t*.  Brooklyn  Ware- 
house, etc.,  Co.,  34  Misc.  55,  68  N.  Y.  SuppL 
744. 

Oklahoma. —  Burchett  v.  Purdy,  2  Okla. 
391,  37  Pac.  1053. 

Wyoming. —  Bunce  V.  MoMahon,  6  Wyo- 
24,  42  Pac.  23. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  87. 

68.  Edmunds  v.  Hill,  133  Mass.  445;  Millie 
gan  V.  Brooklyn  Warehouse,  etc.,  Co.,  34 
Misc.  (K  Y.)  55,  68  N.  Y.  Suppl.  744. 

69.  Edmunds  v.  Hill,  133  Mass.  445;  Per- 
kins V.  Barnes,  3  Nev.  557. 

70.  Jordan  v.  Johnson,  1  Kan.  App,  656, 
42  Pac.  415;  Bisbee  v.  Fadden,  140  Mass. 
6,  1  N.  E.  742;  Woodward  v.  Edmunds,  20 
Utah  118,  57  Pac.  848. 

71.  See  infra,  I,  E,  2,  c. 

72.  Newman  v.  Jenne,  47  Me.  520. 

73.  Jordan  v.  Johnson,  1  Kan.  App.  656^ 
42  Pac.  415;  Newman  v.  Jenne,  47  Me.  520. 

Property  lawfully  acquired  see  infra,  I,  E, 
2,  b. 
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be  surrendered  to  the  person  entitled  thereto  upon  demand/*  and  he  should  be 
given  an  opportunity  to  do  so  before  being  subjected  to  the  expense  and  incon- 
venience of  an  action;  but  it  also  follows  that  since  this  is  the  object  of  the  demand 
defendant  cannot  object  that  no  demand  was  made  if  he  subsequently  contests 
the  action  on  the  merits,  claiming  title  in  himself,  or  where  it  otherwise  appears 
that  a  demand  if  made  would  have  been  unavailing.  Under  the  statutes  in 
some  jurisdictions  it  seems  that  no  demand  is  necessary  in  replevin  in  any  case." 

b.  Property  Lawfully  Taken  by  or  in  Possession  of  Defendant.  The  general 
Tule  is  that  replevin  will  not  lie  against  one  who  has  obtained  possession  of  the 
property  lawfully  until  a  proper  demand  is  made  for  the  same,  and  possession 
xefused.^^  This  rule,  the  reasons  for  which  have  been  previously  stated,  has 
l^een  applied  to  actions  against  a  bailee, an  assignee  for  the  benefit  of  creditors, 


74.  Guthrie  v.  Olson,  44  Minn.  404,  46 
W.  853.    See  also  Webster  v>.  Brunswick- 

JBalke  Callender  Co.,  37  Fla.  433,  20  So.  536. 

75.  Burke  v.  Maguire,  154  Cal.  456,  98 
Pac.  21;  Becker  v.  Vandercook,  54  Mich. 
114,  19  N.  W.  771;  Guthrie  v.  Olson,  44 
Minn.  404,  46  N.  W.  853. 

76.  Webster  v.  Brunswick-Balke- Callender 
■Co.,  37  Fla.  433,  20  So.  536;  Guthrie  v. 
Olson,  44  Minn.  404,  46  N.  W.  853;  Sat- 
terthwaite  v.  Ellis,  129  N.  C.  67,  39  S.  E. 
726;  Thompson  v,  Thompson,  11  N.  D.  208, 
SI  N.  W.  44. 

Claim  of  title  and  right  to  possession  by 
defendant  see  inpa,  I,  E,  2,  g. 

Where  demand  would  have  been  unavail- 
ing see  inpa,  I,  E,  2,  h. 

77.  Bearing  r.  Ford,  13  Sm.  &  M.  (Miss.) 
269  (holding  that  under  the  Mississippi  stat- 
ute no  demand  is  necessary  in  an  action  of 
replevin,  although  the  original  taking  was 
not  tortious,  but  that  where  the  original 
possession  of  defendant  is  lawful  he  may 
tender  the  property  to  plaintiff  and  upon 
its  delivery  by  proper  plea  discharge  the 
action,  and  that  plaintiff  may  even  be  ad- 
judged to  pay  the  costs)  ;  Cole  t*.  Wabash, 
€tc.,  R.  Co.,  21  Mo.  App.  443  (construing 
Hev.  St.  §  1018,  and  holding  that  the 
statute  does  away  with  the  necessity  of  any 
demand  in  an  action  of  replevin  which,  in 
the  absence  of  such  statute,  would  be  neces- 
sary in  cases  where  the  property  was  law- 
fully acquired  by  defendant,  who  merely  de- 
tained it  in  his  possession)  ;  Draper  t;.  Mose- 

■ley,  3  Baxt.  (Tenn.)  201  (holding  that  un- 
der the  statutory  action  of  replevin  no  de- 
mand is  required  by  the  statute  and  there- 
fore none  is  necessary  in  any  case). 

78.  Arkansas. —  Burr  v.  Daugherty,  21 
Ark.  559,  holding  that  replevin  cannot  be 
maintained  for  property  stored  with  a  ware- 
houseman unless  it  is  shown  that  plaintiff 
or  his  agent  tendered  the  amount  due  for 
storage,  the  necessary  expenses  connected 
therewith,  and  demanded  the  property. 

California. —  Burke  v.  Maguire,  154  Cal. 
-  456,  98  Pac.  21;  McNally  v.  Connolly,  (1885) 
9  Pac.  169. 

Colorado. —  Roach  v.  Binder,  1  Colo.  322. 

Connecticut. —  Trowbridge  v.  Bosworth,  45 
Conn.  166;  Lynch  f.  Beecher,  38  Conn.  490. 

Delaicare. — Alrich  v.  Bowers,  3  Houst.  367; 
Windsor  v.  Bovce,  1  Houst.  605. 

Illinois.— Ohio,  etc.,  R.  Co.  v.  Noe,  77  111. 


513;  Ingalls  v.  Bulkley,  13  111.  315;  Hudson 
V.  Maze,  4  111.  578;  Rosenbaum  v.  King,  114 
111.  App.  648;  Toledo,  etc.,  R.  Co.  v.  Ameri- 
can Refrigerator  Transit  Co.,  41  111.  App. 
625 ;  Ehle  v.  Deitz,  32  111.  App.  547. 

Indiana. —  Torian  v.  McClure,  83  Ind.  310; 
Lewis  V.  Masters,  8  Blackf.  244. 

loiva. —  Gilchrist  V.  Moore,  7  Iowa  9 ; 
Stanchlield  v.  Palmer,  4  Greene  23, 

Maine. —  Newman  v.  Jenne,  47  Me.  520. 

Michigan. — Anderson  v.  Pendl,  153  Mich. 
693.  117  N.  W.  326;  Pangborn  v.  Ruemenapp, 
74  Mich.  572,  42  N.  W.  78;  Adams  v.  Wood, 
51  Mich.  411,  16  K  W.  788;  Campbell  v. 
Quackenbush,  33  Mich.  287;  Darling  v.  Teg- 
ler,  30  Mich.  54. 

Minnesota. —  Jumiska  V.  Andrews,  87 
Minn.  515,  92  N.  W.  470;  Stratton  v.  Allen, 
7  Minn.  502. 

Neiv  York. —  Goodwin  v.  Wertheimer,  99 
N.  Y.  149,  1  N.  E.  404;  Jessop  v.  Miller,  2 
Abb.  Dec.  449,  1  Keyes  321;  Hall  v.  Bassler, 
96  N.  Y.  App.  Div.  96,  88  N.  Y.  Suppl.  1039 ; 
Moran  v.  Abbott,  26  N.  Y.  App.  Div.  570, 
50  N.  Y.  Suppi:  337;  Delahunty  v.  Hake,  10 
K  Y.  App.  Div.  230,  41  N.  Y.  Suppl.  896; 
Treat  i\  Hathorn,  3  Hun  646;  White  v. 
Brown,  5  Lans.  78;  Sluyter  v.  Williams,  1 
Sweeny  215,  37  How.  Pr.  109;  Cumiskey  v. 
Lewis,  14  Daly  466,  15  N.  Y.  St.  364; 
Fleischman  v.  Glaser,  28  Misc.  555,  59  N.  Y. 
Suppl.  686;  Frischman  v.  Mandel,  26  Misc. 
820,  56  N.  Y.  Suppl.  1029;  Porges  v.  Cohen, 
23  Misc.  703,  52  N.  Y.  Suppl.  71;  Talcott  v. 
Belding,  46  How.  Pr.  419;  Boughton  v. 
Bruce,  20  W^end.  234. 

0/wo.— Shur  V.  Statler,  2  Ohio  Dec.  (Re- 
print)  70,  1  West.  L.  Month.  317. 

Wisconsin. —  George  v.  McGovern,  83  Wis. 
555,  53  N.  W.  899,  35  Am.  St.  Rep.  77. 

Canada. —  Inglis  v.  Greenwood,  14  Nova 
Scotia  2. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  90. 

79.  See  supra,  t,  E,  2,  a. 

80.  Burr  v.  Dougherty,  21  Ark.  559; 
George  v.  McGovern,  83  Wis.  555,  53  N.  W. 
899,  35  Am.  St.  Rep.  77.  But  see  Felton 
V.  Hales,  67  N.  C.  107. 

81.  Hudson  v.  Maze,  4  111.  578;  Jessop  v. 
Miller,  2  Abb.  Dec.  (N.  Y.)  449,  1  Keves 
321.  But  see  Wolff  r.  Zeller,  31  Misc.  (N,  Y.) 
255,  64  N.  Y.  Suppl.  129  [reversing  27  Misc. 
646,  58  N.  Y,  Suppl.  608],  holding  that  no 
demand  is  necessary  in  an  action  against 
an  assignee  for  the  benefit  of  creditors,  where 

[I,  E,  2,  b] 
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a  depository  of  an  instrument  delivered  to  be  held  in  escrow/^  and  in  some-  cases;„ 
although  not  uniformly,  to  innocent  purchasers  for  value  and  without  notice) 
from  persons  having  no  authority  to  sell.^^  But  even  where  possession  was- right- 
fully acquired  the  subsequent  conduct  of  defendant  may  obviate  the  necessity  of  the- 
demand/*  as  where  he  converts  the  property  to  his  own  use/^  or  deals  withdt  as  his- 
own  or  in  a  manner  inconsistent  with  plaintiff's  ownership  and  right  of  possession.^* 
e.  Property  Wrongfully  Taken  by  or  in  Possession  of  Defendant.  A  previous, 
demand  is  not  necessary  in  order  to  maintain  replevin  where  the  original  taking 
is  shown  to  have  been  wrongful/^  as  where  defendant  obtained  possession  of  the? 
property  by  fraud.  So  also  no  demand  is  necessary  as  against  a  defendant; 
who,  although  not  the  original  wrongful  taker,  received  the  property  with  knowl- 
edge that  it  was  so  taken.^^ 


the  contract  by  means  of  which  defendant's 
assignor  fraudulently  acquired  the  property 
was  rescinded  prior  to  the  assignment. 

82.  Delahunty  v.  Hake,  10  N.  Y.  App. 
Div.  230,  41  N.  Y.  Suppl.  896. 

83.  See  inpa,  I,  E,  2,  d. 

84.  Beebe  v,  De  Baun,  8  Ark.  540;  Raper 
i\  Harrison,  37  Kan.  243,  15  Pac.  219. 

85.  See  Guthrie  v.  Olson,  44  Minn.  404, 
46  N.  W.  853;  and  infra,  I,  E,  2,  e. 

86.  Henry  f.  Fine,  23  Ark.  417;  McNeill 

17.  Arnold,  17  Ark.  154;  Prater  y.  Frazier, 
11  Ark.  249. 

87.  California. —  Cerf  v.  Phillips,  75  Cal. 
185,  16  Pac.  778;  McNally  v.  Connolly, 
(1885)  9  Pac.  169. 

Colorado. —  Klug  v.  Munce,  40  Colo.  276, 
90  Pac.  603. 

Connecticut. —  Lynch  v.  Beecher,  38  Conn. 
490. 

Delaware. — Stockwell  v.  Robinson,  9 
Houst.  313,  32  Atl.  528. 

District  of  Columhia. — Justh  v.  Wilson,  19 
D.  C.  529. 

Illinois. —  Butters  v.   Haughwout,  42  111. 

18,  89  Am.  Dec.  401;  Taylor  v.  Welsh,  138 
111.  App.  190;  Ryan  v.  Schutt,  135  111.  App. 
554;  Adams  V.  Wallace,  122  111.  App.  550; 
Schwamb  Lumber  Co.  v.  Schaar,  94  111.  App. 
544;  W.  H.  Howard  Commission  Co.  V.  Na- 
tional Live  Stock  Bank,  93  111.  App.  473; 
Richey  v.  Ford,  84  111.  App.  121. 

Indiana. —  Jones  v.  Smith,  123  Ind.  585, 
24  N.  E.  368;  Hall  v.  Durham,  117  Ind.  429, 
20  N.  E.  282 ;  Hamilton  v.  Browning,  94  Ind. 
242;  Parrish  v.  Thurston,  87  Ind.  437;  Cun- 
ningham V.  Baker,  84  Ind.  597;  Robinson  v. 
Shatzley,  75  Ind.  461;  Lewis  v.  Masters,  8 
Blackf.  244;  Ahlendorf  v.  Barkous,  20  Ind. 
App.  656,  50  N.  E.  887. 

loiva. —  Kennedy  v.  Roberts,  105  Iowa  521, 
75  N.  W.  363;  Delancey  v.  Holcomb,  26  Iowa 
94;  Stanchfield  v.  Palmer,  4  Greene  23. 

Kansas. —  Salisbury  Barton,  63  Kan. 
552,  66  Pac.  618;  Schmidt  v.  Bender,  39  Kan. 
437,  18  Pac.  491. 

Maine. —  Ayers  V.  Hewett,  19  Me.  281; 
Seaver  v.  Dingley,  4  Me.  306. 

Massachusetts. —  Cottrell  v.  Carter,  173 
Mass.  155,  53  N.  E.  375;  Bisbee  v.  Fadden, 
140  Mass.  6,  1  N.  E.  742;  Bussing  v.  Rice, 
2  Cush.  48. 

Michigan. —  Payn  v.  Gidley,  122  Mich.  605, 
81  N.  W.  558;  Reeder  v.  Moore,  95  Mich. 
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594,  55  N.  W.  436;  Bertwhistl©  V.  Goodrich^,. 
53  Mich.  457,  19  N.  W.  143;  Le  Roy  v.  East; 
Saginaw  City  R.  Co.,  18  Mich.  233,  100  Am., 
Dec.  162. 

Minnesota. —  Guthrie  v.  Olson,  44  Minn., 
404,  46  N.  W.  853;  Kellogg  v.  Olson,  34i 
Minn.  103,  24  N.  W.  364. 

ISfew  York. —  Jessop  v.  Miller,  2  Abb.  Dec. 
449,  1  Keyes  321;  New  York  Car  Oil  Co., 
V.  Richmond,  6  Bosw.  213;  Pringle  v.  Phil- 
lips, 5  Sandf.  157;  Milligan  v.  Brooklyn.' 
Warehouse,  etc.,  Co.,  34  Misc.  55,  68  N.  Y.. 
Suppl.  744;  Salomon  v.  Van  Praag,  48  How. 
Pr.  338  [affirmed  in  6  Hun  529];  Stillman. 
V.  Squire,  1  Den.  327;  Pierce  v.  Van  Dyke, 
6  Hill  613  (holding  that  where  the  note  is^ 
wrongfully  taken  and  delivered  to  an  attor- 
ney, replevin  may  be  brought  by  one  entitled, 
to  the  possession  of  the  note,  without  a. 
previous  demand,  unless  defendant  took  it. 
for  some  lawful  purpose). 

Ohio. —  Wilmot  v.  Lyon,  11  Ohio  Cir.  Ct.. 
238,  7  Ohio  Cir.  Dec.  394. 

Ore(7on.— Krebs  Hop  Co.  v.  Taylor,  (1908) 
97  Pac.  44,  98  Pac.  494;  Brown  v.  Lewis,, 
50  Oreg.  358,  92  Pac.  1058. 

South  Carolina. —  Cromer  v.  Watson,  59" 
S.  C.  488,  38  S.  E.  126]  Burckhalter  v.. 
Mitchell,  27  S.  C.  240,  3  S.  E.  225. 

Utah. —  Woodward  v.  Edmunds,  20  Utah 
118,  57  Pac.  848. 

Wisconsin. —  Perkins  V.  Best,  94  Wis.  168,- 
68  N.  W.  762;  Hyland  v.  Bohn  Mfg.  Co.,  92, 
Wis.  157,  65  N.  W.  170. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  89. 

88.  California. —  Cerf  V.  Phillips,  75  Cal.. 
185,  16  Pac.  778. 

Connecticut. —  Lynch  V.  Beecher,  38  Conn.. 
490. 

District  of  ColumUa. — Justh  v.  Wilson,  19 
D.  C.  529. 

Illinois.— 'Brxm^T  v.  Dyball,  42  111.  34; 
Goldschmidt  v.  Berry,  18  111.  App.  276. 

Indiana. —  Parrish  v.  Thurston,  87  Ind.  437.. 

Maine. —  Ayers  v.  Hewett,  19  Me.  281. 

Massachusetts. — Bussing  v.  Rice,  2  Cush.  48.. 

Michigan. —  Reeder  v.  Moore,  95  Mich.  594,, 
55  N.  W.  436. 

'New  Yor A;.— Salomon  v.  Van  Praag,  48 
How.  Pr.  338  {affirmed  in  6  Hun  529]. 

OMo.— Wilmot  V.  Lyon,  11  Ohio  Cir.  Ct.- 
238,  7  Ohio  Cir.  Dec.  394. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  89. 

89.  Butters  v.  Haughwout,  42  111.  18^  8^ 
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d.  Property  Obtained  From  Person  Without  Autliority  to  Transfer,  The 

authorities  are  conflicting  as  to  the  necessity  of  a  demand  in  an  action  of  replevin 
against  a  defendant  who  is  an  innocent  taker  from  a  wrong-doer.^  In  some  cases 
it  has  been  held  that  a  demand  is  necessary  where  defendant  is  an  innocent  pur- 
chaser for  value  and  without  notice  from  one  who  was  a  wrongful  taker  or  without 
authority  to  sell,^^  on  the  ground  that  such  purchaser  cannot  be  deemed  a  wrong- 
doer in  merely  retaining,  in  the  absence  of  any  demand,  what  he  has  in  good 
faith  acquired/^  and  should  not  be  subjected  to  suit  without  being  given  an  oppor- 
tunity to  surrender  the  property;  and  it  has  been  held  that  this  rule  appHes 
regardless  of  the  nature  of  the  fraud  or  wrong  by  which  the  property  was  orig- 
inally acquired  from  plaintiff,  or  in  what  character  or  manner  it  was  delivered 
to  defendant,  if  no  fraud  or  complicity  in  the  transaction  can  be  imputed  to  him.^^ 
On  the  contrary  it  has  been  held  that  a  person  wrongfully  in  possession  or  right- 
fully in  possession  but  without  authority  to  transfer  the  property  cannot  confer 
upon  another  a  possession  which,  although  innocent,  will  be  rightful  as  against 
the  true  owner,  and  that  therefore  no  demand  by  plaintiff  is  necessary,  although 
defendant  is  an  innocent  purchaser  for  value  and  without  notice. No  demand 
is  necessary  where  the  purchaser  knew  that  his  vendor  had  no  authority  to  sell,^^ 
or  that  he  had  procured  the  property  by  fraud,  or  that  it  was  claimed  by  other 
persons. 

e.  Property  Wrongfully  Converted.  It  is  very  generally  held  that  where 
there  has  been  a  conversion  of  the  property  by  defendant  or  acts  amounting; 
to  a  conversion,  no  demand  by  plaintiff  is  necessary,^  and  this  is  the  case 


Am.  Dec.  401;  Pringle  v.  Phillips,  5  Sandf. 
(N.  Y.)  157. 

90.  See  Trudo  v.  Anderson,  10  Mich.  357, 
81  Am.  Dec.  795;  Milligan  v.  Brooklyn  Ware- 
house, etc.,  Co.,  34  Misc.  (N.  Y.)  55,  68 
N.  Y.  Suppl.  744. 

91.  Colorado. —  Eoach  V.  Binder,  1  Colo. 
322. 

Connecticut. —  Lynch  v.  Beecher,  38  Conn. 
490. 

Indiana. —  Torian  v.  McClure,  83  Ind.  310; 
Conner  v.  Comstock,  17  Ind.  90;  Wood  v. 
Cohen,  6  Ind.  455,  63  Am.  Dec.  389;  Led- 
better  v.  Embree,  12  Ind.  App.  617,  40  N.  E. 
928. 

Minnesota. —  Kellogg  v.  Olson,  34  Minn. 
103,  24  N.  W.  364. 

iYew;  York. —  Millspaugh  V.  Mitchell,  8 
Barb.  333;  Barrett  v.  Warren,  3  Hill  348. 
But  see  Milligan  v.  Brooklyn  Warehouse,  etc., 
Co.,  34  Misc.  55,  68  N.  Y.  Suppl.  744. 

South  Carolina. —  Burckhalter  v.  Mitchell, 
27  S.  C.  240,  3  S.  E.  225. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  92. 

92.  Burckhalter  v.  Mitchell,  27  S.  C.  240, 
3  S.  E.  225. 

93.  Millspaugh  v.  Mitchell,  8  Barb.  (N.  Y.) 
333;  Burckhalter  v.  Mitchell,  27  S.  C.  240, 
2  S.  E.  225. 

94.  Fuller  v.  Lewis,  3  Abb.  Pr.  (N.  Y.) 
383,  13  How.  Pr.  219,  where  defendant  was 
an  assignee  for  the  benefit  of  creditors  of 
the  original  wrong-doer.  But  see  Milligan  V. 
Brooklyn  Warehouse,  etc.,  Co.,  34  Misc.  (N.  Y.) 
55,  68  N.  Y.  Suppl.  744,  where  certain 
grounds  of  distinction  are  pointed  out  be- 
tween the  case  of  purchasers  at  execution 
sales  and  purchasers  from  a  wrongful  taker, 
and  between  cases  of  innocent  purchasers  and 
innocent  bailees. 


95.  Galvin  v.  Bacon,  11  Me.  28,  25  Am.. 
Dec.  258.  See  also  Milligan  v.  Brooklyn 
Warehouse,  etc.,  Co.,  34  Misc.  (N.  Y.)  55,. 
68  N.  Y.  Suppl.  744. 

96.  Prime  v.  Cobb,  63  Me.  200;  Galvin. 
V.  Bacon,  11  Me.  28,.  25  Am.  Dec.  258;  Bal- 
lon V.  O'Brien,  20  Mich.  304;  Trudo  v.  An- 
derson, 10  Mich.  357,  81  Am.  Dec.  795.  See^ 
also  Schwamb  Lumber  Co.  v.  Schaar,  94  111.. 
App.  544.  But  see  Becker  v.  Vandercook,  54 
Mich.  114,  19  N.  W.  771,  holding  that  where, 
a  stranger  removes  to  a  blacksmith's  shop  a 
blanket  apparently  abandoned,  and  the  black- 
smith after  several  months  loans  it  to  one. 
who  does  not  know  who  the  owner  is,  replevin 
cannot  be  maintained  against  the  latter  with- 
out making  demand. 

Illegal  sale  by  pound-master. — ^No  demand 
is  necessary  before  bringing  a  replevin  suit 
for  a  horse  purchased  by  defendant  at  an 
illegal  sale  by  a  pound-master.  Clark  v,. 
Lewis,  35  111.  417. 

97.  Kuhns  v.  Gates,  92  Ind.  66. 

98.  Butters  v.  Haughwout,  42  111.  18,  89 
Am.  Dec.  401;  Goldschmidt  v.  Berry,  18  HI. 
App.  276 ;  Pringle  v.  Phillips,  5  Sandf.  (N.  Y.) 
157. 

99.  Log  Owners'  Booming  Co.  v.  Hubbell, 
135  Mich.  65,  97  N.  W.  157,  4  L.  R.  A.  N.  S.. 
573. 

1.  Arkansas. —  Henry  v.  Fine,  23  Ark.  417; 
Mc'Niell  V.  Arnold,  17  Ark.  154;  Beebe  v.. 
De  Baun,  8  Ark.  510. 

Illinois. —  Sinamaker  v.  Rose,  62  111.  App.- 
118. 

Minnesota. —  Guthrie  v.  Olson,  44  Minn.. 
404,  46  N.  W.  853. 

Mississippi. —  Morris  v.  Rucks,  62  Miss.  76.. 

Neio  York. —  Milligan  t\  Brooklyn  Ware- 
house, etc.,  Co.,  34  Misc.  55,  68  N.  Y.  Suppl.. 
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notwithstanding  the  prior  possession  of  the  property  was  lawfully  and  rightfully 
acquired.^ 

f.  Property  Taken  Under  Process  ^  —  (i)  In  Genera  l.  The  owner  of  prop- 
erty which  has  been  taken  under  execution  or  other  process  may  maintain  an 
action  of  replevin  against  the  officer  to  recover  the  same  without  any  previous 
demand  if  the  taking  was  wrongful;*  but  if  the  property  was  rightfully  taken 
by  the  officer  under  valid  process  and  in  the  discharge  of  his  official  duty,  if  subse- 
quent events  entitle  the  owner  to  recover  it  a  demand  is  necessary.^  So  it  is  held 
that  no  demand  is  necessary  to  recover  property  taken  by  an  officer  in  abuse  of  his 
authority/  as  by  taking  property  under  execution  which  is  exempt/  or  to  recover 
property  taken  under  an  attachment  founded  upon  a  void  affidavit.^  The  general 
rule  is  also  that  no  demand  is  necessary  to  enable  the  true  owner  to  recover  prop- 
erty which  has  been  seized  as  the  property  of  another  person  under  process  against 
the  latter/  particularly  where  at  the  time  of  the  seizure  the  officer  was  notified 
;as  to  the  ownership  of  the  property.-^^  Some  of  the  decisions,  however,  make 
.a  distinction  in  cases  of  this  character,  according  to  whose  possession  the  property 
ivas  in  at  the  time  of  the  seizure,"  it  being  held  that  no  demand  is  necessary  if 


744,  wiere  plaintiff's  piano  was  wrongfully 
taken  from  her  and  stored  by  the  taker  with 
'defendant,  and  it  was  held  that  defendant's 
refusal  to  inform  plaintiff  whether  it  had 
the  piano,  and  its  statement  to  her  that  she 
must  sue  the  taker  for  the  property,  were 
•acts  of  conversion,  because  inconsistent  with 
plaintiff's  right  as  owner,  making  its  pos- 
session unlawful,  and  therefore  demand  and 
refusal  were  unnecessary  to  maintain  re- 
plevin. 

See  42  Cent.  Dig,  tit.  "Replevin,"  §  91. 

2.  Prater  V.  Frazier,  11  Ark.  249;  Beebe 
^.  De  Baun,  8  Ark.  510;  Guthrie  v.  Olson, 
44  Minn.  404,  46  N.  W.  853. 

Acts  not  amounting  to  a  conversion. —  The 
removal  from  one  house  to  another  of  a 
piano  which  defendant  came  legally  into  the 
possession  of,  in  the  absence  of  anything  to 
indicate  an  intention  to  secrete  it  or  place 
it  beyond  the  reach  of  the  owner,  is  not  a 
conversion  and  will  not  dispense  with  the 
necessity  of  a  demand.  Moran  v.  Abbott,  26 
I^.  Y.  App.  Div.  570,  50  N.  Y.  Suppl. 
337. 

3.  For  general  right  to  replevy  property 
taken  under  process  see  supra,  I,  B,  3. 

4.  Hopkins  v.  Bishop,  91  Mich.  328,  51 
N.  W.  902,  30  Am.  St.  Rep.  480;  Burchett 
V.  Purdy,  2  Okla.  391,  396,  37  Pac.  1053, 
where  the  court  said:  ""Where  the  original 
taking  was  wrongful,  and  the  officer  was  not 
in  the  proper  discharge  of  his  duty,  or,  if  the 
seizure  on  execution  is  illegal  in  any  manner, 
no  demand  is  necessary." 

Property  taken  under  tax  warrant. — 
Where  property  is  taken  under  a  tax  war- 
rant by  a  tax-collector,  and  the  owner  of 
the  property  taken  was  not  liable  for  the 
tax,  the  taking  is  wrongful  and  such  owner 
may  maintain  replevin  against  the  officer 
without  any  demand.  Coie  v.  Carl,  82  Hun 
(N.  Y.)  360,  31  N.  Y.  Suppl.  565. 

5.  Hardy  v.  Wallis,  103  111.  App.  141 
(holding  that  where  a  constable  has  right- 
fully taken  possession  of  property  of  a  de- 
'Cedent  under  execution  against  one  of  the 
lieirs  prior  to  the  appointment  of  an  adminis- 
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trator,  a  demand  by  the  administrator  is 
necessary  in  an  action  to  recover  the  prop- 
erty) ;  Hines  v.  Chambers,  29  Minn.  7,  11 
N.  W.  129  (holding  that  where  an  officer 
seizes  property  under  a  writ  of  attachment 
issued  by  a  justice  of  the  peace  having  juris- 
diction to  issue  the  same,  if  it  subsequently 
appears  upon  the  filing  of  the  complaint  that 
tlie  justice  has  no  jurisdiction  to  proceed 
in  the  case,  a  demand  is  necessary  in  an  ac- 
tion to  recover  the  property  from  the  officer). 
See  also  Ehle  v.  Deitz,  32  111.  App.  547. 

6.  Vanderhorst  V.  Bacon,  38  Mich.  669,  31 
Am.  Rep.  328. 

7.  Vanderhorst  V.  Bacon,  38  Mich.  669,  33 
Am.  Rep.  328. 

8.  Aspell  V.  Hosbein,  98  Mich.  117,  57 
N.  W.  27. 

9.  California. —  Ledley  v.  Hays,  1  Cal.  160. 
Colorado. —  Smith  v.  Jensen,  13  Colo.  213, 

22  Pac.  434. 

District  of  Columbia. — ^Williams  v.  Luckett, 
7  Mackey  275. 

Illinois. —  Pogue  V.  RoAve,  236  111.  157,  86 
N.  E.  207. 

Kansas. —  Dickson  v.  Randall,  19  Kan.  212; 
Stone  V.  Bird,  16  Kan.  488;  Burgwald  v. 
Donelson,  2  Kan.  App.  301,  43  Pac.  100. 

Michigan. —  Hopkins  v.  Bishop,  91  Mich. 
328,  51  N.  W.  902,  30  Am.  St.  Rep.  480; 
Jackson  v.  Dean,  1  Dougl.  519. 

New  York. —  Schwabeland  v.  Holahan,  10 
Misc.  176,  30  N.  Y.  Suppl.  910  [afjirming  6 
Misc.  623,  26  K  Y.  Suppl.  880]. 

Ohio. —  Bancroft  v.  Blizzard,  13  Ohio  30. 

Oklahoma. —  Burchett  V.  Purdy,  2  Okla. 
391,  37  Pac.  1053. 

Oregon. — Hexter  v.  Schneider,  14  Oreg.  184, 
12  Pac.  668. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  94., 

10.  Ledley  v.  Hays,  1  Cal.  160;  Green- 
berg  V.  Stevens,  212  HI.  606,  72  K  E.  722 
[afirming  114  111.  App.  483];  Stone  v.  Bird, 
16  Kan.  488;  Burchett  v.  Purdy,  2  Okla.,  391, 
37  Pac.  1053. 

11.  Stone  V.  O'Brien,  7  Colo.  458,  4  Pac. 
792;  Tuttle  v.  Robinson,  78  111.  332;  Nigh 
V.  Dovel,  84  111.  App.  228. 
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the  property  when  seized  was  not  in  possession  of  the  person  named  in  the  proc- 
ess; but  that  if  the  property  is  found  by  the  officer  in  the  actual  custody  of  the 
person  named  in  the  writ  or  process,  the  seizure  is  not  to  be  deemed  wrongful 
and  a  demand  is  necessary/^  unless  the  officer  at  the  time  of  the  seizure  was  noti- 
fied that  the  person  in  possession  was  not  the  owner. Elsewhere  this  distinction 
has  been  expressly  disapproved/^  and  it  is  held  that  the  owner  of  the  property 
may  sue  without  demand,  although  at  the  time  it  was  taken  it  was  in  possession 
of  the  person  named  in  the  process/^  Where  an  officer  has  made  an  effectual 
levy  on  property  which  he  leaves  in  the  possession  of  the  owner,  he  may  without 
demand  maintain  replevin  therefor  against  another  officer  who  subsequently 
seizes  it  under  a  different  process, and  the  owner  of  property  may  without  demand 
sue  to  recover  it  from  a  person  who  as  plaintiff  in  another  action  of  replevin  has 
recovered  it  from  a  third  person  in  whose  possession  it  then  was.^^ 

(ii)  Property  Sold  Under  Process.  Where  property  has  been  wrong- 
fully sold  under  process  it  has  been  held  in  some  cases  that  the  owner  must  make 
a  demand  therefor  before  he  can  maintain  an  action  of  replevin  against  one  who 
has  purchased  it  in  good  faith  at  the  sale;^^  but  in  other  cases  it  has  been  held 
that  no  demand  is  necessary.^^  A  purchaser  at  a  sheriff's  sale  must  make  a  demand 
for  the  property  bought  before  he  can  maintain  replevin  therefor.^^ 

g.  Claim  of  Title  and  Right  of  Possession  by  Defendant.  Where  in  replevin 
defendant  claims  title  to  the  property  and  the  right  of  possession  incident  thereto, 
no  demand  by  plaintiff  is  necessary,^^  although  defendant  may  honestly  beheve 


13.  Stone  v.  O'Brien,  7  Colo.  458,  4  Pac. 
792 ;  Tuttle  v.  Robinson,  78  111.  332 ;  Nigh  v. 
Dovel,  84  111.  App.  228. 

13.  Killey  v.  Scannell,  12  Cal.  73;  Stone 
V.  O'Brien,  7  Colo.  458,  4  Pac.  792;  Tuttle  v. 
Eobinson,  78  111.  332;  Gilbert  v.  Murray,  69 
111.  xlpp.  664;  Vose  v.  Stickney,  8  Minn.  75. 
Contra,  Masten  v.  Hayes,  24  Hun  (N.  Y.) 
[reversing  60  How.  Pr.  302]. 

Property  in  possession  of  mortgagor. — 
Where  personal  property  which  has  been 
mortgaged  is  left  in  the  possession  of  the 
mortgagor  and  is  taken  by  an  officer  under 
execution  against  the  mortgagor,  the  mort- 
gagee cannot  maintain  replevin  against  the 
officer  without  a  prior  demand.  Keller  v, 
Robinson,  153  111.  458,  38  N.  E.  1072  [re- 
versing  55  111.  App,  56] ;  Simmons  v.  Jenkins, 
76  111.  479  ;  Gilbert  v.  Murray,  69  111.  App.  664. 

14.  Greenberg  v.  Stevens,  212  111.  606,  72 
N.  E.  722  [affirming  114  111.  App.  483]. 

15.  Hopkins  v.  Bishop,  91  Mich.  328,  51 
N.  W.  902,  30  Am.  St.  Rep.  480,  holding  that 
the  necessity  for  a  demand  depends  upon 
whether  the  taking  was  rightful  as  against 
the  owner  of  the  property,  and  that  it  is  not 
material  that  the  officer  acted  in  good  faith 
or  that  the  property  may  have  been  in  pos- 
session of  the  person  named  in  the  writ. 

16.  Hopkins  v.  Bishop,  91  Mich.  328,  51 
N.  W.  902,  30  Am.  St.  Rep.  480;  Jackson  v. 
Dean,  1  Dougl.  (Mich.)  519;  Bancroft  v. 
Blizzard,  13  Ohio  30., 

17.  Pugh  V.  Calloway,  10  Ohio  St.  488. 

18.  Kelleher  v.  Clark,   135  Mass.  45. 
Demand  in  prior  suit. —  In  an  action  of 

replevin  to  recover  property  which  defendant 
has  obtained  by  replevying  it  from  a  third 
person,  the  question  as  to  whether  any  de- 
mand was  necessary  in  the  prior  action  is 
immaterial  in  the  second  action.  Walls  v. 
Long,  2  Ind,  App,  202,  28  N.  E.  101. 
[89] 


19.  Ledbetter  v.  Embree,  12  Ind.  App.  617, 
40  N.  E.  928;  Jumiska  v.  Andrews,  87  Minn. 
515,  92  K  W.  470;  Kellogg  v.  Olson,  34  Minn. 
103,  24  N.  W.  364;  Rawley  v.  Brown,  18  Hun 
(N.  Y.)  456;  Millspaugh  v.  Mitchell,  8  Barb. 
(iST.  Y.)  333;  Masten  V.  Webb,  60  How.  Pr. 
(N.  Y,)  302. 

20.  Hicks  V.  Britt,  21  Ark.  422;  Edmunds 
V.  Hill,  133  Mass.  445;  Hexter  v.  Schneider, 
14  Oreg,  184,  12  Pac.  668, 

21.  Johnson'  v.  Johnson,  4  Harr.  (Del.) 
171. 

22.  Arkansas. —  Henry  v.  Fine,  23  Ark. 
417. 

California.—  Latta  v.  Tutton,  122  Cal.  279, 
54  Pac.  844,  68  Am.  St.  Rep.  30. 

Colorado. — Copeland  v.  Kilpatrick,  38  Colo. 
208,  88  Pac.  472;  Lamping  v.  Keenan,  9  Colo. 
390,  12  Pac.  434. 

Da/tfo^a.— My  rick  v.  Bill,  3  Dak.  284,  17 
N.  \N.  268. 

District  of  Columbia. —  Wall  r.  De  Mit- 
kiewicz,  9  App.  Cas.  109. 

Florida. —  \\ebster  v.  Brunswick-Balke-Cal- 
lender  Co.,  37  Fla.  433,  20  So.  536. 

Illinois. —  Oswald  v..  Hutchinson,  26  111. 
App.  273. 

loica. —  Leek  v.  Gheslev,  98  Iowa  593,  67 
N.  W.  580;  Redding  v.  Page,  52  Iowa  406,  3 
N.  W.  427 ;  Delancey  r.  Holcomb,  26  Iowa 
94;  Smith  v.  INlcLean,  24  Iowa  322. 

Kansas. —  Barton  v.  Mulvano,  59  Kan.  313, 
52  Pac.  883 ;  Chapin  v.  Jenkins,  50  Kan.  3S5, 
31  Pac.  1084;  Shoemaker  v.  Simpson.  16  Kan. 
43;  Jordan  v.  Johnson,  1  Kan.  App.  656,  42 
Pac.  415. 

Massachusetts. —  Freolove  i\  Freelovo.  128 
Mass.  190. 

Michigan. —  Breiteiiwischor  r.  Clouoh,  111 
Midi.  6.  69  N.  W.  88,  66  Am.  St.  Rep. ^372. 

Missouri. —  Harding  v.  Kelso,  91  Mo.  App. 
607. 
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that  his  claim  is  legal  and  just.^^  So  if  on  the  trial  defendant  contests  the  case 
upon  the  merits,  basing  his  defense  upon  title  in  himself  and  the  right  of  pos- 
session incident  thereto,  it  is  not  necessary  for  plaintiff  to  prove  a  demand,^* 
nor  in  such  case  can  defendant  defeat  the  action  on  the  ground  that  no  demand 
was  in  fact  made/^  although  the  case  is  one  where  a  demand  should  have  been 
made/^  since  defendant's  position  on  the  trial  is  inconsistent  with  any  supposi- 
tion that  he  would  have  restored  the  property  if  a  demand  had  been  made.^'^ 
The  rule  that  a  demand  is  unnecessary  where  defendant  contests  the  case  upon 
the  merits  does  not,  however,  apply  to  cases  where  a  demand  is  necessary  not 
merely  as  a  basis  for  asserting  the  remedy,  but  to  vest  in  plaintiff  a  right  of  pos- 
session, as  where  such  right  depends  upon  a  condition  which  is  broken  only  by 
a  demand  and  refusal?^ 

h.  Where  Demand  Would  Have  Been  Unavailing.  No  demand  is  necessary 
where  it  appears  from  the  facts  and  circumstances  of  the  case  that  a  demand  if 
made  would  have  been  futile  and  unavaihng,^®  and  this  fact  may  appear  either 


Wisconsin. —  Byrne  v.  Byrne,  89  Wis.  659, 
62  N.  W.  413. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  88. 

23.  Shoemaker  v.  Simpson,  16  Kan,  43. 

24.  California. —  California  Cured  Fruit 
Assoc.  V.  Stelling,  141  Cal.  713,  75  Pac.  320; 
Latta  V.  Tutton,  122  Cal.  279,  54  Pac.  844, 
68  Am.  St.  Rep.  30. 

Colorado, —  Denver  Live  Stock  Commission 
Co.  V.  Parks,  41  Colo.  164,  91  Pac.  1110;  Hen- 
nessey V.  Barnett,  12  Colo.  App.  254,  55  Pac. 
197. 

Illinois. —  Kingman  v.  Reinemer,  58  111. 
App.  173  [affirmed  in  166  111.  208,  46  N.  E. 
786], 

Iowa. —  Smith  v.  McLean,  24  Iowa  322, 

Kansas. —  Greenawalt  v.  Wilson,  52  Kan. 
109,  34  Pac.  403;  Chapin  v.  Jenkins,  50 
Kan.  385,  31  Pac.  1084;  Bliss  v.  Couch, 
46  Kan.  400,  26  Pac.  706;  Raper  v.  Harri- 
son, 37  Kan.  243,  15  Pac.  219;  Shoemaker 
V.  Simpson,  16  Kan.  43;  St.  John  State  Bank 
V.  Norduff,  2  Kan.  App.  55,  43  Pac.  312. 

Maine.— O'^eil  v.  Bailey,  68  Me.  429; 
Lewis  V.  Smart,  67  Me.  206;  Seaver  v. 
Dingley,  4  Me.  306. 

Minnesota. —  Guthrie  v.  Olson,  44  Minn. 
404,  46  N.  W.  853;  Ellingboe  v.  Brakken,  36 
Minn.  156,  30  N.  W.  659. 

Nebraska. —  Ogden  v.  Warren,  36  Nebr.  715, 
55  N.  W.  221;  Heagney  v.  J.  I.  Case  Thresh- 
ing Mach.  Co.,  4  Nebr.  (Unoff.)  745,  96  N.  W. 
175. 

Nevada. —  Perkins  v.  Barnes,  3  Nev.  557. 
New  York. —  Knapp  v.  Scheider,  10  Daly 
218. 

North  Carolina. —  Bufikins  v.  Eason,  112 
K  C.  162,  16  S.  E.  916,  where  the  complaint 
alleged  plaintiff's  title  and  the  answer  denied 
it,  and  it  was  held  that  the  court  properly 
withdrew  an  issue  previously  submitted  to 
the  jury  as  to  whether  there  had  been  a  de- 
mand for  the  crop  before  suit  brought,  since 
in  such  case  no  demand  was  necessary. 

South  Dakota. —  Howard  v.  Braun,  14  S.  D. 
579,  86  N.  W.  635. 

West  Virginia. —  Kuykendall  v.  Fisher,  61 
W.  Va.  87,  56  S.  E.  48,  8  L.  R.  A.  N.  S.  94. 

Wisconsin. —  Byrne  v.  Byrne,  89  Wis.  659, 
62  N.  W.  413. 


Wyoming. —  Bunce  v.  McMahon,  6  Wyo.  24, 
42  Pac.  23. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  88. 

25.  Colo7'ado. —  Lamping  v.  Keenan,  9 
Colo.  390,  12  Pac.  434. 

Dafco^a.— Myrick  v.  Bill,  3  Dak.  284,  17 
N.  W.  268. 

Indian  Territory. —  Sellers  v.  Catron,  5  In- 
dian Terr.  263,  82  S.  W.  742. 

Kansas. —  Chapin  v.  Jenkins,  50  Kan.  385, 
31  Pac.  1084;  Raper  v.  Harrison,  37  Kan. 
243,  15  Pac.  219;  St.  John  State  Bank  v. 
NordulT,  2  Kan.  App.  55,  43  Pac.  312. 

Mississippi. — Newell  v.  Newell,  34  Miss.  385. 

Nebraska. —  Homan  v.  Laboo,  1  Nebr.  204. 

North  Carolina. —  Heath  v.  Morgan,  117 
N.  C.  504,  23  S.  E.  489;  Felton  v.  Hales,  67 
N.  C.  107. 

North  Dakota. —  Thompson  v.  Thompson,  11 
N.  D.  208,  91  N.  W.  44. 

South  Dakota. —  Howard  v.  Braun,  14  S.  D. 
579,  86  N.  W.  6.35. 

Washington. —  Seattle  Nat.  Bank  v.  Meer- 
waldt,  8  Wash.  630,  36  Pac.  763. 

Wyoming. —  Bunce  v.  McMahon,  6  Wyo.  24, 
42  Pac.  23. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  88. 

26.  Thompson  v.  Thompson,  11  N.  D. 
208,  91  N.  W.  44.  See  also  Homan  v.  Laboo, 
1  Nebr.  204.  But  see  Goodwin  v.  Wert- 
heimer,  99  N.  Y.  149,  1  N.  E.  404;  Ludden, 
etc..  Southern  Music  House  v.  Sumter,  47 
S.  C.  335,  25  S.  E.  150,  holding  that  in  re- 
plevin defendant's  possession  in  the  first  in- 
stance having  been  rightful,  the  fact  that  in 
his  answer  he  denies  the  title  of  plaintiff  is 
insufficient  to  show  that  his  possession  at  the 
commencement  of  the  action  was  wrongful 
and  dispensed  with  the  necessity  for  showing 
a  demand  and  refusal. 

27.  Myrick  v.  Bill,  3  Dak.  284,  17  N.  W. 
268;  Raper  v.  Harrison,  37  Kan.  243,  15  Pac. 
219;  Guthrie  v.  Olson,  44  Minn.  404,  46  N.  W. 
853 ;  Boswell  v.  Laramie  First  Nat.  Bank,  16 
Wyo.  161,  92  Pac.  624,  93  Pac.  661. 

28.  People's  Furniture,  etc.,  Co.  v.  Crosby, 
57  Nebr.  282,  77  N.  W.  658,  73  Am.  St.  Rep. 
504. 

29.  Arkansas. —  Beebe  v.  De  Baun,  8  Ark. 
510. 
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from  the  acts  or  declarations  of  defendant  in  regard  to  the  property  before  the 
action  is  instituted, or  from  the  position  taken  by  him  upon  the  trial,  as  where 
he  does  not  rely  upon  the  want  of  a  demand  as  a  technical  defense  but  contests 
the  right  of  plaintiff  upon  the  merits,  claiming  a  superior  right  or  title  in  himself.^^ 
i.  Waiver  of  Demand.  In  cases  where  a  demand  is  necessary  in  replevin 
it  may  be  waived  by  defendant, or  he  may  by  contesting  the  case  upon  the  merits 
and  claiming  title  in  himself  be  precluded  from  relying  upon  the  absence  of  a 
demand  as  a  defense  to  the  action;-^  but  a  refusal  to  comply  with  a  demand 
made  after  the  suit  is  begun  and  the  writ  issued  will  not  prevent  defendant  from 
relying  upon  the  defense  that  no  demand  was  made  before  suit,^^  and  a  mere 
denial  of  plaintiff's  right  to  possession  is  not  a  plea  of  property  in  defendant  and 
does  not  waive  a  demand  where  a  demand  is  necessaiy  to  entitle  plaintiff  to 
recover.^^ 

3.  Sufficiency  of  Demand  and  Refusal.  Where  a  demand  is  necessary  there 
must  be  a  distinct  demand  for  possession  and  a  refusal  to  deliver  possession  on 
the  making  of  such  demand ;    but  there  need  not  be  a  formal  demand  and  refusal 


Calif ortiia. —  Churchill  v.  More,  4  Cal.  App. 
219,  88  Pac.  290. 

Colorado. —  Copeland  v.  Kilpatrick,  38  Colo. 
208,  88  Pac.  472;  Hennessey  v.  Barnett,  12 
Colo.  App.  254.  55  Pac.  197. 

Dakota. —  Myrick  v.  Bill,  3  Dak.  284,  17 
N.  W.  268. 

District  of  Columbia. — ^  Wall  V.  De  Mit- 
kiewicz,  9  App.  Cas.  109. 

Illinois. —  Cranz  v.  Kroger,  22  111.  74 ;  Sin- 
amaker  v.  Rose,  62  111.  App,  118. 

Kansas. —  Barton  v.  Mulvane,  59  Kan.  313, 
52  Pac.  883;  Eaper  v.  Harrison,  37  Kan.  243, 
15  Pac.  219;  St.  John  State  Bank  v.  Norduff, 
2  Kan.  App.  55,  43  Pac.  312;  Jordan  v.  John- 
son, 1  Kan.  App.  656,  42  Pac.  415. 

2Veto  York. —  Torres  v.  Rogers,  28  Misc.  176, 
58  IST.  Y.  Suppl.  1104,  holding  that,  where  de- 
fendant in  replevin  admits  having  disposed  of 
the  property  and  is  therefore  unable  to  com- 
ply with,  a  demand,  no  demand  is  necessary. 

North  Carolina. —  Satterthwaite  v.  Ellis, 
129  N.  C.  67,  39  S.  E.  726. 

North  Dakota. —  Thompson  V.  Thompson, 
11  N.  D.  208,  91  N.  W.  44. 

Wisconsin. —  Wadleigh  v.  Buckingham,  80 
Wis.  230,  49  N.  W.  745. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  96. 

30.  Sinamaker  v.  Rose,  62  111.  App.  118; 
Wadleigh  v.  Buckingham,  80  Wis.  230,  49 
N.  W.  745 ;  Boswell  v.  Laramie  First  Nat. 
Bank,  16  Wyo.  161,  92  Pac.  624,  93  Pac.  661. 

31.  Raper  v.  Harrison,  37  Kan.  243,  15 
Pac.  219;  Kellogg  v.  Olson,  34  Minn.  103,  24 
N.  W.  364;  Thompson  v.  Thompson,  11  N.  D. 
208,  91  N.  W.  44;  Boswell  v.  Laramie  First 
Nat.  Bank,  16  Wyo.  161,  92  Pac.  624,  93  Pac. 
661. 

Such  a  position  is  inconsistent  with  any 
supposition  that  the  property  would  have  been 
surrendered  if  a  demand  therefor  had  been 
made.  Guthrie  v.  Olson,  44  Minn.  404,  46 
N.  W.  853. 

32.  Hamilton  v.  Seeger,  75  111.  App.  599, 
holding  that  where  after  the  commencement 
of  the  suit  a  controversy  arose  as  to  the  de- 
mand and  defendant  said:  "I  waive  all  de- 
mand; you  can  go  ahead  witli  your  replevin," 
and  plaintiff  relying  upon  this  declaration 


went  on  with  the  suit,  this  constituted  a 
waiver  of  the  necessity  of  a  demand  and 
estopped  defendant  from  claiming  that  no 
demand  was  made.  See  also  Kellogg  v.  Olson, 
34  Minn.  103,  24  N.  W.  364;  Boswell  v. 
Laramie  First  Nat.  Bank,  16  Wyo.  161,  92 
Pac.  624,  93  Pac.  661. 

Facts  not  amounting  to  waiver  see  Keller 
V.  Robinson,  153  111.  458,  38  N.  E.  1072  [re- 
versing 55  111.  App.  56]. 

33.  See  sujjra,  I,  E,  2,  g. 

34.  Keller  v.  Robinson,  153  111.  458,  38 
N.  E.  1072  [reversing  55  111.  App.  56]. 

35.  Peters  v.  Parsons,  18  Nebr.  191,  24 
N.  W.  687. 

36.  Connecticut. — Trowbridge  v.  Bosworth, 
45  Conn.  166,  holding  that  where  stock  which 
had  been  impounded  was  let  out  by  some 
unknown  person  and  returned  to  the  inclosure 
of  the  owner  without  any  complicity  on  his 
part,  a  mere  notice  to  the  owner  by  the 
pound-keeper  that  they  had  been  illegally  re- 
turned, without  any  request  for  their  rede- 
livery or  for  permission  to  enter  the  inclosure 
and  get  them,  to  which  notice  no  reply  was 
made,  is  not  a  sufficient  demand  to  enable  the 
pound-keeper  to  maintain  replevin  for  them. 

Massachusetts. —  Page  v.  Crosby,  24  Pick. 
211,  holding  that  where  a  demand  is  made 
by  one  whose  right  to  the  property  is  con- 
sidered doubtful,  and  defendant  does  not  re- 
fuse absolute!}^  to  deliver  the  property  but 
says  that  he  will  consult  his  attorney  and  if 
advised  that  the  person  making  the  demand 
is  entitled  to  the  property  he  will  deliver  it, 
this  is  not  a  refusal  Avliieh  will  aiUlunizo  an 
action  of  replevin  until  after  a  reasonable 
time  for  such  consultation  has  ola])sod. 

New  York. —  Moran  r.  Abbott,  26  N.  Y. 
App.  Div.  570,  50  N.  Y.  Suppl.  337.  holding 
that  where  a  chattel  is  in  the  possession  of 
a  conditional  vendee  who  is  in  default  upon 
the  agreed  payments,  a  demand  for  payment 
of  the  amount  due  without  any  demand  in 
the  alternative  for  a  return  of  the  chattel  is 
not  sufficient. 

Oklahoma. —  Chandler  v.  Colcord,  1  Okla. 
260,  32  Pac.  330  [overruled  on  other  grounds 
in  Kansas  Moline  Plow  Co.  r.  Sherman,  3 
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in  express  words,^^  and  unless  the  form  of  demand  is  prescribed  by  statnte,^^  any 
words  will  suffice  so  long  as  they  are  understood  by  both  parties  to  be  a  demand 
and  refusal.^^  The  demand  may  be  sufficient,  although  it  does  not  specify  each 
article  composing  the  property  demanded/'^  particularly  where  plaintiff  attempts" 
to  point  out  the  particular  articles  claimed  and  defendant  refuses  to  look  or  con- 
sider plaintiff's  claims,*^  or  peremptorily  refuses  to  surrender  any  of  the  property.*^ 
So  also  the  demand  is  not  necessarily  invalidated  because  it  is  for  more  than 
plaintiff  is  entitled  to/^  or  because  plaintiff  fails  to  state  the  nature  of  his  interest 
in  the  property.^*  The  demand  need  not  be  made  by  plaintiff  personally,  it 
being  sufficient  if  it  is  made  by  a  person  authorized  to  act  for  him ;  but  it  must 
be  made  either  by  plaintiff  or  by  someone  authorized  to  act  for  him/^  and  a 
demand  made  by  a  person  acting  in  his  own  right  and  not  as  agent  of  plaintiff 
cannot  avail  plaintiS".^^  The  authority  of  an  agent  to  make  demand  need  not  be 
in  writing/^  but  defendant  is  not  bound  to  dehver  the  property  unless  there  is 
some  evidence  of  the  agent's  authority  sufficient  to  justify  a  reasonably  prudent 


Okla.  204,  41  Pac.  G23,  32  L.  E.  A.  33],  hold- 
ing that  there  must  be  a  distinct  demand  and 
refusal,  and  that  the  fact  that  plaintiff 
claimed  the  property  at  the  time  it  was 
seized  by  defendant  on  an  execution  against 
a  third  person  is  not  such  a  demand  and 
refusal, 

\ermont. —  Bent  r.  Bent,  44  Vt.  G33,  hold- 
ing that  a  refusal  by  the  owner  of  a  building 
containing  furniture  belonging  to  another  to 
allow  the  latter  to  enter  the  building  for  the 
purpose  of  taking  it  away,  if  accompanied  by 
an  offer  to  put  out  the  furniture  for  him 
whenever  called  for,  is  not  such  a  refusal  as 
will  authorize  an  action  of  replevin. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  85. 

37.  Kiefer  v.  Carrier,  53  Wis.  404,  10 
N.  W.  562  (holding  that  where  plaintiff's 
horses  escaped  and  went  upon  the  land  of  de- 
fendant who  had  previously  forbidden  plaintiff 
to  come  upon  his  land,  and  plaintiff  with  his 
servant  went  to  defendant's  house  stating  that 
they  had  come  for  the  horses,  and  defendant 
merely  stated  that  there  were  certain  horses 
on  his  premises  but  that  he  did  not  know 
whether  they  belonged  to  plaintiff,  the  failure 
of  defendant  to  revoke  his  previous  notice  and 
give  plaintiff  express  permission  to  come  upon 
his  land  to  get  the  horses  was  equivalent  to  a 
refusal  of  plaintiff's  demand)  ;  Merriam  n. 
Lynch,  53  Wis.  82,  10  N.  W.  1  (holding  that 
when  plaintiff  undertakes  in  a  lawful  manner 
to  remove  chattels  as  his  own  from  the  pos- 
session of  defendant,  and  the  latter  objects  to 
his  doing  so,  denying  that  plaintiff  has  any 
property  therein,  this  is  equivalent  to  a 
formal  demand  and  refusal  to  lay  the  founda- 
tion for  an  action  of  replevin). 

38.  Brenot  v.  Robinson,  108  Cal.  143,  41 
Pac.  37,  holding  that  where  the  claimant's 
demand  for  property,  prior  to  bringing  action 
of  claim  and  delivery,  was  not  in  the  form 
prescribed  by  Code  Civ.  Proc.  §  689,  as 
amended  in  1891,  for  such  cases,  defendant 
may  set  up  such  fact  in  his  answer,  or  object 
to  the  admission  of  evidence  of  demand. 

39.  Truax  r.  Parvis,  7  Houst.  (Del.)  330, 
32  Atl.  227  \;reversed  on  other  grounds  in  7 
Houst.  574,  32  Atl.  1050].  See  also  Bennett 
Bros.  Co.  V.  Tam,  24  ]Mont.  457,  62  Pac.  780, 
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holding  that  it  is  a  sufficient  demand  to  sus- 
tain an  action  to  recover  goods  sold  but  not 
paid  for  where  plaintiff  demands  in  the  alter- 
native either  the  amount  due  or  the  return 
of  the  goods  purchased,  and  defendant  replies 
that  tliey  can  be  obtained  only  by  a  lawsuit. 

A  demand  of  a  bill  of  lading  constituting 
the  evidence  of  title  to  property  is  equivalent 
to  a  demand  of  the  property  represented  by  it 
and  is  sufficient  to  support  an  action  of  re- 
plevin for  such  property.  Zachrisson  Xi. 
Ahman,  2  Sandf.  (N.  Y.)  68. 

40.  Newman  v.  Bennett,  23  111.  427,  hold- 
ing that  a  demand  for  "  Bennett's  stock  "  is 
sullicient  where  defendant  knows  the  cattle 
to  which  such  demand  refers  and  makes  no 
objection  at  the  time  that  the  demand  is  not 
sufficiently  specific. 

41.  Greenberg  f.  Stevens,  212  111.  606,  72 
N.  E.  722  {^affirming  114  111.  App.  483]. 

42.  Appleton  v.  Barrett,  29  Wis.  221,  hold- 
ing that  where  the  property  claimed  consists 
of  various  articles  at  different  places,  and  on 
demand  defendant  peremptorily  refuses  to  sur- 
render any  of  the  property,  it  is  not  necessary 
for  plaintiff  to  make  any  further  effort  at 
specification  or  particular  demand  for  the 
different  articles. 

43.  King  r.  Fitch,  2  Abb.  Dec.  (N.  Y.) 
508,  1  Keyes  432,  holding  that  where  the 
owner  of  property  Avhich  came  lawfully  into 
defendant's  possession  demands  a  delivery  of 
more  than  he  is  entitled  to,  and  defendant 
without  requesting  plaintiff  to  specify  what 
he  is  entitled  to  refuses  absolutely  to  deliver 
any  of  the  property,  he  cannot  afterAvard  ob- 
ject that  the  demand  was  for  too  much. 

44.  Schoolcraft  v.  Simpson,  123  Mich.  215, 
81  N.  W.  1076. 

45.  Brown  v.  Poland,  54  Conn.  313,  7  Atl. 
719;  Newman  v.  Bennett,  23  111.  427  (hold- 
ing that  a  demand  made  by  one  who  stands 
in  loco  'parentis  to  an  infant  is  sufficient  to 
justify  replevin)  ;  Mason  v.  Rodgers,  116  Mo. 
App.  611,  02  S.  W\  745. 

46.  Ingalls  v.  Bulklev,  13  111.  315;  Fleisch- 
man  v.  Glaser,  28  Misc.  (N.  Y.)  555,  59 
N.  Y.  Suppl.  686. 

47.  Page  v.  Crosby,  24  Pick.  (Mass.)  21L 

48.  Ingalls  v.  Bulkley,  13  111.  315. 
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man  in  doing  so.^^  The  demand  must  ordinarily  be  made  upon  defendant  him- 
self. In  some  cases  it  has  been  held  that  where  the  property  is  found  in  the 
possession  of  defendant's  agent,  a  demand  upon  the  agent  is  sufficient;  but  on 
the  contrary  it  has  been  held  that  a  demand  upon  an  agent  having  merely  the 
custody  of  the  property  and  without  any  general  authority  to  act  for  defendant 
or  make  a  delivery  thereof  is  not  sufficient,^^  that  a  demand  made  upon  a  servant 
of  defendant  having  the  custody  of  the  property  is  not  sufficient  unless  the 
servant  acted  under  the  direction  of  the  niaster  in  refusing  to  deliver  the  prop- 
erty,^* and  that  a  demand  made  upon  defendant's  wife  is  not  sufficient  unless 
it  is  shown  that  defendant  had  constituted  her  his  agent  for  the  purpose  of  receiv- 
ing such  demand."  In  an  action  against  a  husband  and  wife  to  recover  com- 
munity property  a  demand  upon  the  husband  alone  is  sufficient  where  by  statute 
he  is  manager  of  the  community  property,^^  and  where  a  husband  and  wife  are 
jointly  in  possession  of  property  and  the  action  is  brought  against  the  husband 
alone,  a  failure  to  also  make  demand  upon  the  wife  will  not  defeat  the  action; " 
but  where  the  property  is  in  possession  of  assignees  for  the  benefit  of  creditors, 
and  such  assignees  are  not  partners,  a  demand  must  be  made  upon  each  in  order 
to  maintain  a  joint  action  against  them.^^  The  demand  must  be  made  while 
defendant  is  still  in  possession  of  the  property,^^  and  at  a  time  when  plaintiff 
is  entitled  to  its  possession; '^^  but  plaintiff  is  not  obhged  to  make  such  demand 
as  soon  as  he  is  entitled  to  do  so.^^  As  to  the  stage  of  the  proceedings  at  which 
the  demand  must  be  made  the  authorities  are  confficting,  it  being  held  in  some 
cases  that  the  demand  must  be  made  before  the  writ  is  issued,^^  and  in  others 
that  it  may  be  made  after  the  writ  is  issued  if  before  it  is  served, particularly 
if  it  is  made  provisionally  to  be  used  only  in  case  defendant  refuses  to  give  up 
the  property  on  demand. '^'^ 

F.  Defenses  ®^ —  1.  Invalidity  of  Plaintiff's  Title.  In  some  jurisdictions  it 
is  held  that  in  replevin  a  denial  that  the  goods  are  the  property  of  plaintiff  is  a 
good  defense. Where  each  party  pleads  in  general  terms  that  he  has  title  to 


49.  Ingalls  v.  Bnlkley,  13  111.  315. 

50.  Kellogg  V.  Olson,  34  Minn.  103,  24 
N.  W.  364 ;  Henrich  v.  Van  Wrickler,  80  N.  Y. 
App.  Div.  250,  SO  N.  Y.  Suppl.  226.  But  see 
Chambeiiin  v.  Fuller,  59  Vt.  247,  9  Atl.  832, 
holding  that  in  an  action  against  an  assignee 
of  an  insolvent  debtor  to  recover  property 
alleged  to  have  been  obtained  by  the  debtor 
tlirough  fraud,  a  demand  made  upon  the  mes- 
senger of  the  court  of  insolvency  who  was  in 
possession  of  the  property  awaiting  the  ap- 

,  pointment  of  an  assignee  is  suthcient. 
,  51.  Udell-  t.  Slocum,  56  111.  App.  216; 
Congdon  v.  Bailey,  121  Mich.  570,  80  N.  W. 
369  (demand  on  defendant's  agent  sufficient 
to  support  replevin  against  defendant  after 
the  agent  has  delivered  possession  to  him). 

52.  Kellogg  V.  Olson,  34  Minn.  103,  24 
N.  VV.  364 ;  Goodwin  v.  Wertheimer,  99  N.  Y. 
149,  1  N.  E.  404. 

53.  Page  v.  Crosby,  24  Pick.  (Mass.)  211; 
Goodwin  v.  Wertheimer,  99  N.  Y.  149,  1  N.  E. 
404. 

54.  Goodwin  v.  Wertheimer,  99  N.  Y.  149, 
1  N.  E.  404. 

55.  Wheeler,  etc.,  Mfg.  Co.  v.  Teetzlaff,  53 
Wis.  211,  10  N.  W.  155. 

56.  Standard  Furniture  Co.  i'.  Anderson, 
38  Wash.  582,  80  Pac.  813. 

57.  McGregor  v.  Cole,  100  Mich.  262,  58 
N.  W.  1008. 

58.  Jessop  r.  Miller,  2  Abb.  Dec.  (N.  Y.) 
449,  1  Keyes  321. 


59.  West  V.  Graff,  23  Ind.  App.  410,  55 
N.  E.  506. 

60.  Delahunty  v.  Hake,  10  N.  Y.  App. 
Div.  230,  41  N.  Y.  Suppl.  896,  holding  that 
where  certificates  of  stock  were  delivered  to 
defendant  to  be  held  in  escrow  until  a  certain 
date,  a  demand  made  prior  to  this  date  when 
plaintiff  was  not  entitled  to  their  possession 
is  not  sufficient  to  authorize  an  action  of 
replevin  after  such  date  Avhere  no  new  demand 
has  been  made. 

61.  Farrand,  etc.,  Organ  Co.  r.  Methodist 
Episcopal  Church  Bd,  of  Extension,  18  Utah 
29,  54  Pac.  818. 

62.  Underwood  f.  Tatham,  Smith  (Ind.) 
152 ;  Darling  v.  Tegler,  30  Mich.  54. 

63.  Denver  Live  Stock  Commission  Co.  r. 
Parks,  41  Colo.  164,  91  Pac.  1110  (holding 
that  a  demand  made  after  the  beginning  of 
the  action  but  prior  to  the  execution  of  the 
writ  is  sufficient)  ;  Irr  r.  Sehroedor.  6  X.  Y, 
Civ.  Proc.  253  (holding  that  in  ro]ilovin  be- 
fore a  justice  of  the  peace  it  is  sufficient  if 
the  demand  is  made  before  the  pap-ers  are 
served  on  defendant). 

64.  O'Ncil  r.  Bailey,  68  :\Ie.  429. 

65.  Defense  of  purchaser  in  replevin  by  as- 
signee of  conditional  contract  of  sale  see 
Sales. 

Defenses   in    replevin    by   purchaser  see 

Sales. 

Defenses  in  replevin  by  seller  see  Sales. 

66.  Shur  r.  Statler.  2  Ohio  Dec.  (Reprint) 
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the  property,  and  denies  the  title  alleged  by  the  other  party,  defendant  may  avail 
himself  of  the  defense  that  the  conveyance  under  which  plaintiff  claims  title 
was  fraudulent  and  void  as  to  defendant ;  or  where  defendant  is  an  officer  hold- 
ing under  proper  process,  he  may  show  that  plaintiff  acquired  the  property  in 
fraud  of  plaintiff  in  his  writ;  ®^  but  such  officer  cannot  set  up  in  defense  that  the 
property  was  transferred  fraudulently  as  to  third  persons,  if  such  third  persons 
make  no  complaint. 

2.  Title  in  or  Lien  of  Defendant. Property  in  defendant  is  a  good  defense 
in  an  action  of  replevin,    and  this  is  ordinarily  true  whether  it  be  an  absolute, 


70,  1  West.  L.  Month.  317.  Contra,  Sieden- 
bach  V.  Riley,  36  Hun  (N.  Y.)  211  [affirmed 
in  111  N_       560,  275]. 

Title  to  land  cannoir  be  tried  in  an  action 
of  replevin,  and  therefore  want  of  title  in 
plaintiff  cannot  be  set  up  as  a  defense  to 
replevin  for  oats  raised  on  such  land.  Barn- 
hart  V.  Ford,  37  Kan.  520,  15  Pac.  542. 

67.  Mullen  v.  Noonan,  44  Minn.  541,  47 
N.  W.  164. 

A  defendant  showing  no  title  (Wyman  v. 
Gould,  47  Me.  159),  or  right  to  possession 
(Raber  v.  Hyde,  138  Mich.  101,  101  N.  W. 
61 ) ,  cannot  impeach  that  of  his  opponent. 

68.  California. —  Bolander  v.  Gentry,  36 
Cal.  105,  95  Am.  Dec.  162. 

Massachusetts. —  Gates  v.  Gates,  15  Mass. 
310. 

Michigan. —  Pierce  v.  Hill,  35  Mich.  194, 
24  Am.  Rep.  541. 

Xew  York. — Thayer  v.  Willet,  5  Bosw.  344, 
9  Abb.  Pr.  325.  See,  however,  Deutsch  v. 
Reilly,  8  Daly  132,  57  How.  Pr.  75  (holding 
that  where  a  sheriff,  under  a  warrant  of  at- 
tachment, seizes  property  owned  by  a  person 
other  than  defendant,  he  is  liable  in  replevin 
to  the  owner,  and  cannot  defend  the  seizure 
on  the  ground  that  defendant  conveyed  the 
property  to  the  person  from  whom  it  was 
taken,  to  defraud  creditors)  ;  Hall  v.  Stryker, 
9  Abb.  Pr.  342. 

South  Carolina. —  Paris  v.  Du  Pre,  17  S.  C. 
282. 

South  Dakota. —  Griswold  v.  Sundback,  6 
S.  D.  269,  60  N.  W.  1068,  holding,  however, 
that  in  replevin  against  an  attaching  officer 
for  property  taken  from  plaintiff  as  the  prop- 
erty of  the  debtor,  defendant  is  precluded 
from  questioning  the  hona  fides  of  a  prior 
sale  of  such  property  by  the  debtor  to  plain- 
tiff, and  on  which  he  bases  his  right  to  pos- 
session, where  it  appears  that  defendant  has 
relinquished  his  lien,  and  become  a  trespasser 
from  the  beginning,  by  unlawfully  turning 
the  property  over  to  an  agent  of  plaintiff  in 
the  attachment. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  101. 

It  is  a  material  element  of  such  defense 
that  the  relation  of  debtor  and  creditor 
exist  between  the  attachment  plaintiffs  and 
the  fraudulent  grantor,  and  the  question  as 
to  whether  such  transfer  was  fraudulent  is 
immaterial  until  the  officer  has  shown  that 
he  represents  creditors.  Dunn  v.  Overton,  15 
Okla.  670,  83  Pac.  715. 

Where  the  judgment  on  which  an  execution 
was  issued  is  held  invalid  in  an  action  of  re- 
plevin by  a  purchaser  from  the  execution 
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debtor  to  recover  goods  taken  by  defendant, 
a  constable,  under  the  execution,  defendant 
cannot  attack  the  sale  to  plaintiff.  Wilson 
V.  Martin,  44  Mich.  509,  7  N.  W.  83. 

69.  Hall  V.  Moriarty,  57  Mich.  345,  24 
N.  W.  96;  Town  v.  Tabor,  34  Mich.  262. 

70.  Pleading  title  in  defendant  see  infra, 
IV,  B,  4. 

71.  Illinois. —  Van  Namee  V.  Bradley,  69 
111.  299;  Anderson  v.  Talcott,  6  111.  365. 

Indiana. —  Darter  v.  Brown,  48  Ind.  395. 

Michigan. —  Busch  v.  Nester,  70  Mich.  525, 
38  N.  W.  458. 

'New  York. —  Mitchell  v,  Hinman,  8  Wend. 
667. 

North  Carolina. —  Alsbrook  v.  Shields,  67 
N.  C.  333,.  holding  that  when  the  owner  of 
property  is  deprived  of  possession,  and  re- 
gains the  same,  he  may,  in  defense  of  an  ac- 
tion of  replevin  against  him,  show  his  title 
to  the  property,  notwithstanding  that,  in  the 
recaption,  he  may  have  been  guilty  of  a 
breach  of  the  peace. 

Oregon. —  Spores  v.  Boggs,  6  Oreg.  122. 

Pennsylvania. — Elliott  v.  Powell,  10  Watts 
453,  36  Am.  Dec.  200;  Johnson  v.  Groff,  22 
Pa.  Super.  Ct.  85.  See  also  Fleming  v. 
Heitshu,  7  Del.  Co.  467. 

Tennessee. —  Deaderick  v.  Quids,  86  Tenn. 
14,  5  S.  W.  487,  6  Am.  St.  Rep.  812. 

United  States. —  Ingle  v.  Wallach,  1  Black 
96,  17  L.  ed.  50. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  102. 

Purchase  of  property. — A  hona  fide  purchase 
from  the  vendee  of  plaintiff  constitutes  a 
good  defense  in  an  action  of  replevin.  Brag- 
don  V.  Penney,  35  Minn.  204,  28  N.  W.  241; 
Lee  V.  Portwood,  41  Miss.  109;  Norfolk 
Southern  R.  Co.  v.  Barnes,  104  N.  C.  25,  10 
S.  E.  83,  5  L.  R.  A.  611.  Purchase  at  a 
sheriff's  sale,  and  possession  thereunder, 
make  a  prima  facie  title  against  plaintiff 
who  shows  no  title  or  possession  in  himself. 
Kingsbury  v.  Lane,  17  Mo.  261.  In  replevin 
for  a  distress  for  rent,  the  tenant  may  show 
that  he  purchased  the  premises,  with  the 
landlord's  assent,  prior  to  the  rents  becoming 
due ;  aliter  if  the  issue  is  nothing  in  arrear, 
which  admits  the  tenancy.  Hill  v.  Miller,  5 
Serg.  &  R.  (Pa.)  355.  In  replevin  for  hay 
cut  on  premises  claimed  by  plaintiff  it  is  a 
good  defense  that  defendant  purchased  the 
same  from  one  in  actual  possession  of  the 
premises,  holding  them  adversely  to  plaintiff. 
Stockwell  V.  Phelps,  34  N.  Y.  363,  90  Am. 
Dec.  710. 

Champertous  deed. —  Where  plaintiffs  in  re- 
plevin to   recover  timber  were  in  adverse 
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or  a  special  or  qualified  property  in  the  goods  which  are  the  subject-matter  of 
the  litigation. '^^ 

3.  Title  in  or  Lien  of  Third  Persons.''^  According  to  many  decisions  defendant 
in  an  action  of  replevin  may,  as  inducement  to  the  traverse  of  plaintiff's  title, 
set  up  title  in  a  third  person,  and,  if  successful  upon  such  issues,  is  entitled  to 
judgment,  without  connecting  himself  with  such  outstanding  title;  especially 
when  the  action  is  in  the  ceyit?''  The  better  rule,  however,  seems  to  be  that 
plaintiff  may  recover  against  a  mere  trespasser  on  proof  of  prior  possession  only, 
and  defendant  cannot  set  up  an  outstanding  title  in  a  third  person,  with  which 
he  does  not  connect  himself;     but,  when  plaintiff,  never  having  had  possession. 


possession  of  the  land  from  which  the  timber 
was  taken,  a  deed  by  a  person  out  of  pos- 
session, under  which  defendant  entered  on 
the  land  and  removed  the  timber,  could  not 
protect  him  against  recovery,  such  deed  being 
champertous.  Lieberman  V.  Clark,  114  Tenn. 
117,  85  S.  W.  258,  69  L.  R.  A.  732. 

Rights  of  mortgage  bondholders. —  In  re- 
plevin for  property  sold  by  plaintiff  with 
reservation  of  title  as  security  for  the  pur- 
chase-price, the  rights  of  innocent  mortgage 
bondholders  under  a  mortgage  executed  by 
the  vendee  are  available  as  a  defense.  Ryle 
V.  Knowles  Loom  Works,  87  Fed.  976,  31 
C.  C.  A.  340. 

72.  Indiana. —  Darter  V.  Brown,  48  Ind. 
395  (bailee)  ;  Reardon  v.  Higgins,  39  Ind. 
App.  363,  79  N.  E.  208. 

loioa. —  Lytle  v.  Crum,  50  Iowa  37. 

Missouri. —  Duke  v.  Duke,  93  Mo.  App.  244 
(agister's  lien)  ;  Anthony  v.  Carp,  90  Mo. 
App.  387  (agister's  lien). 

New  York. —  Mitchell  v.  Hinman,  8  Wend. 
667. 

South  Carolina. —  Murdouch  v.  Tuten,  76 
S.  C.  502,  57  S.  E.  547,  holding,  however, 
that  it  is  no  defense  to  an  action  for  illegal 
seizure  of  mortgaged  personalty  that  defend- 
ant had  an  equitable  mortgage  on  the  prop- 
erty, where  there  was  no  unpaid  instalment 
of  the  price  at  the  time  of  the  seizure. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  102. 

An  equitable  defense,  such  as  an  equitable 
lien  on  the  property  in  controversy,  may  be 
interposed  to  a  replevin  suit.  American  Soda 
Fountain  Co.  v.  Futrall,  73  Ark.  464,  84 
S.  W.  505,  108  Am.  St.  Rep.  64. 

73.  Pleading  title  in  third  person  see  in- 
fra, IV,  B,  4. 

74.  Illinois. —  Edwards  v.  McCurdy,  13  111. 
496;  Anderson  v.  Talcott,  6  111.  365. 

Indiana. —  Hall  v.  Henline,  9  Ind.  256 ; 
Martin  v.  Ray,  1  Blackf.  291. 

Minnesota. — Loomis  v.  Youle,  1  Minn.  175. 

Nebraska. —  Fuller  v.  Brownell,  48  Nebr. 
145,  67  N.  W.  6;  Sutro  V.  Hoile,  2  Nebr. 
188. 

Neio  York. —  Ingraham  v.  Hammond,  1  Hill 
353;  Prosser  v.  Woodward,  21  Wend.  205; 
Harrison  v.  Mcintosh,  1  Johns.  380. 

Oregon. —  Spores  v.  Boggs,  6  Oreg.  122. 

Pennsylvania. —  Johnson  v.  Groff,  22  Pa. 
Super.  Ct.  85. 

England. —  Butcher  r.  Porter,  1  Salk.  94, 
91  Eng.  Reprint  87. 

See  42  Cent.  Dig.  tit.  "  Replevin."  §  103. 

75.  Loomis  v.  Youle,  1  Minn.  175. 


76.  Alabama. —  Mcintosh  v.  Parker,  82 
Ala.  238,  3  So.  19. 

Illinois. —  Van  Namee  v.  Bradley,  69  111. 
299. 

Iowa. —  Corbitt  v.  Heisey,  15  Iowa  296. 

Kansas. —  Buckhalter  v.  Nuzum,  (App. 
1900)  61  Pac.  310. 

Maine. —  Wilson  v.  Nichols,  29  Me.  566. 
See  also  Anderson  Carriage  Co.  v.  Bartley, 
102  Me.  492,  67  Atl.  567. 

Michigan. —  Raber  v.  Hyde,  138  Mich.  101, 
101  N.  W.  61. 

New  Yor A:.— Sto well  v.  Otis,  71  N.  Y.  36; 
Johnson  v.  Carnley,  10  N.  Y.  570,  61  Am. 
Dec.  762;  Gerber  v.  Monie,  56  Barb.  652; 
Hoyt  V.  Van  Alstyne,  15  Barb.  568;  King  v. 
Orser,  4  Duer  431;  Thompson  Stever,  11 
N.  Y.  St.  784;  Rogers  v.  Arnold,  12  Wend. 
30;  Duncan  v.  Spear,  11  Wend.  54. 

Ohio. —  Shur  v.  Statler,  2  Ohio  Dec.  (Re- 
print) 70,  1  West.  L.  Month.  317. 

Rhode  Island. — Kebabian  v.  Adams  Express 
Co.,  28  R.  I.  177,  66  Atl.  201. 

Texas. —  Murray  v.  Lyons,  (Civ.  App. 
1906)  95  S.  W.  621;  Jackson  v.  Nelson,  (Civ. 
App.  1897)  39  S.  W.  315. 

Wisconsin. —  Stern  v.  Riches,  111  Wis.  589, 
87  N.  W.  554. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  103. 

The  property  in  defendant  or  a  third  per- 
son sufficient  to  sustain  a  defense  under  the 
pleas  of  non  cepit  and  non  detinet  must  be 
such  as  goes  to  destroy  the  interest  of 
plaintiff,  which,  if  existing,  would  sustain 
the  action,  or,  in  other  words,  such  as  would 
defeat  an  action  of  trespass,  if  brought  in 
place  of  this  action  in  case  of  a  wrongful 
taking,  or  trover,  if  brought  for  a  wrongful 
detention.  Van  Namee  v.  Bradley,  69  111. 
299;  Rogers  v.  Arnold,  12  Wend.  (N.  Y.) 
30. 

As  a  matter  of  pleading  in  actions  of  re- 
plevin, an  answer  of  title  in  a  third  person 
is  good  without  any  allegations  connecting 
defendant  with  the  right  of  such  person. 
Stowell  V.  Otis,  71  N.  Y.  36;  Johnson  r. 
Carnley,  10  N.  Y.  570,  6l  Am.  Dec.  762: 
Rockwell  V.  Saunders,  19  Barb.  (N.  Y.)  473; 
McKnight  v.  Dunlop,  4  Barb.  (N.  Y.)  36; 
Wright  V.  Bennett,  3  Barb.  (N.  Y.)  451; 
Pattison  v.  Adams,  La  lor  (N.  Y.)  426. 

In  Iowa  title  in  a  third  person  not  a  party 
to  the  action  cannot  be  shown  in  defense 
to  a  suit  in  replevin.  Under  Code,  §  1999, 
such  third  person  slionld  be  made  a  party. 
Reed  r.  Rood,  13  Iowa  5. 

In  New  York,  Code,  §  1723,  provides  that 

[I,  F,  3] 


1416    [34  Cyc] 


IlEPLEYIN 


bases  his  right  of  recovery  on  his  legal  title,  defendant  may,  unless  estopped, 
set  up  an  outstanding  title  in  a  third  person,  without  connecting  himself  with  it." 
Where  there  is  no  wrongful  taking,  but  merely  wrongful  detention,  defendant  may 
defeat  plaintiff's  claim  by  evidence  that  title  or  right  of  possession  was  not 
in  plaintiff,  but  in  a  stranger,  although  he  does  not  connect  himself  with  such 
title. "^^  The  lien  of  a  third  person  upon  the  property  in  question  is  no  defense 
in  replevin,  as  plaintiff  takes  subject  thereto. '^^  Where  during  the  pendency 
of  the  action,  and  before  trial,  defendant  has  been  legally  required  to  deliver 
the  property  in  dispute  to  a  third  person,  who  is  the  owner  as  against  both  parties 
to  the  suit,  such  delivery  may  be  pleaded,  and  will  constitute  a  good  defense 
to  the  replevin  suit.^*^ 

4.  Set-Off  and  Counter-Claim.  The  rule  is  well  settled  in  the  earlier  cases 
that  a  set-off  is  not  allowable  in  an  action  of  replevin, except  where  eciuitable 
relief  may  be  demanded  under  exceptional  circumstances.^^    and  in  some  juris- 


in  an  action  for  the  possession  of  a  chattel 
defendant  may  avail  himself  of  the  title  of 
a  third  person  without  connecting  himself 
with  that  title.  Carswell  v.  Alden,  12  N.  Y. 
Civ.  Proc.  137. 

77.  Mcintosh  v.  Parker,  82  Ala.  238,  3 
So.  19;  Foster  v.  Chamberlain,  41  Ala.  158; 
Miller  v.  Jones,  26  Ala.  247;  McCurry  v. 
Hooper,  12  Ala.  823,  4G  Am.  Dec.  280. 

78.  Siedenbach  v.  Rilev,  111  N.  Y.  560,  19 
N.  E.  275;  Griffin  v.  Long  Island  R.  Co., 
101  N.  Y.  348,  4  N.  E.  740;  Central  Stock 
Yard,  etc.,  Co.  v.  Mears,  89  N.  Y.  App.  Div. 
452,  85  N.  Y.  Suppl.  795.  See  also  Stowell 
V.  Otis,  71  N.  Y.  36. 

79.  Laiio-hlin  v.  Thompson,  76  Cal.  287, 
18  Pac.  330;  McGill  v.  Howard,  61  Miss. 
411;  Burns  v.  Lidwell,  6  Mo.  App.  192  (hold- 
ing that,  in  a  claim  and  deliver}'-  action,  it 
is  no  defense  for  the  taker  to  show  that  a 
third  person  claimed  a  lien  on  the  property, 
the  abstract  right  amounting  to  nothing  un- 
less enforced)  ;  Stowell  v.  Otis,  71  N.  Y.  36; 
Carswell  v.  Alden,  12  N.  Y.  Civ.  Proc.  137. 

80.  Neeb  V.  McMillan,  98  Iowa  718,  68 
N.  W.  438.  But  see  Wise  v.  Jefferis,  51 
Fed.  641,  2  C.  C.  A.  432,  holding  that  in  an 
action  against  a  sheriff  to  recover  goods,  or 
the  value  thereof,  taken  by  him  under  a  writ 
of  attachment  from  the  possession  of  a 
stranger  to  the  writ,  the  fact  that  he  has 
subsequently  turned  them  over  to  a  receiver, 
in  accordance  with  an  order  of  court  made 
in  a  third  suit,  to  which  plaintiff  was  not 
a  party,  is  immaterial,  since,  if  he  wrong- 
fully seized  the  goods  in  the  first  instance, 
his  liability  arose  at  the  time  of  seizure, 
and  was  not  affected  by  the  subsequent  dis- 
position of  the  goods. 

81.  Macky  v.  Dillinger,  73  Pa.  St.  85; 
Phillips  V.  Monges,  4  Whart.  (Pa.)  226; 
Warner  r.  Caulk,  3  Whart.  (Pa.)  193;  Peter- 
son V.  Haight,  3  Whart.  (Pa.)  150;  Patch 
Mfg.  Co.  V.  Killinger,  26  Pa.  Co.  Ct.  539,  15 
York  Leg.  Rec.  174;  Jennings  v.  McKay, 
4  Wkly.  Notes  Cas.  (Pa.)  421;  Talbott  v. 
Padgett,  30  S.  C.  167,  8  S.  E.  845;  Lay- 
cock  V.  Tufnell,  2  Chit.  531,  18  E.  C.  L.  772. 

Replevin  is  in  form  an  action  ex  delicto, 
and  seeks  damages  for  unlawfully  seizing 
and  carrying  away  personal  property.  De- 
fendant  cannot  avail  himself  of   a  set-off, 
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because  the  demand  is  uncertain  in  its  nature, 
and  it  is  no  justification  for  a  tortious  act, 
that  plaintiff  is  indebted  to  defendant.  Fair- 
man  V.  Fluck,  5  Watts  (Pa.)  516. 

No  set-off  against  avowry  for  rent  in  re- 
plevin.—  Goslin  v.  Redden,  3  Harr.  (Del.) 
21;  Wolgamot  v.  Bruner,  4  Harr.  &  M.  (Md.) 
89;  Fairman  v.  Fluck,  5  Watts  (Pa.)  516; 
Gray  v.  Wilson,  4  Watts  (Pa.)  39  (holding, 
however,  that  the  rule  that  a  set-off  is  not 
allowable  in  an  action  of  replevin  is  not 
available  on  the  trial  of  a  feigned  issue  in 
an  action  of  replevin  to  ascertain  whether 
there  is  any  rent  due  from  a  tenant  to  his 
landlord,  since  the  action  is  in  effect  an  action 
of  debt)  ;  Roach  v.  Burgess,  20  Fed.  Cas.  No. 
11,873,  4  Cranch  C.  C.  449.  These  principles, 
however,  do  not  prevent  the  tenant  from 
availing  himself  of  anything  in  bar  to  the 
avowry  for  rent  in  arrear,  which  goes  to 
show  that  the  rent  claimed  by  the  avowant, 
or  any  portion  of  it,  is  not  due;  for  that 
is  the  ground  of  the  distress.  Fairman  v. 
Fluck,  supra.    And  see  infra,  next  note. 

A  demand  originating  in  contract  cannot 
be  pleaded  as  a  counter-claim  in  an  action 
for  the  recovery  of  a  specific  chattel.  Wil- 
liams V.  Irby,  15  S.  C.  458. 

82.  Ludden,  etc.,  Music  House  V.  Hornsby, 
45  S.  C.  Ill,  22  S.  E.  781  (holding  that 
defendant  might  counter-claim  in  equity  on 
the  ground  of  fraud  in  the  execution  of  the 
contract)  ;  Williams  v.  Irby,  15  S.  C.  458. 

Where  a  lessor  has  covenanted  to  make 
certain  repairs  and  improvements  in  the 
demised  premises,  and  has  failed  to  perform 
his  covenant,  the  tenant  is  entitled  in  re- 
plevin to  such  defalcation  or  reduction  from 
the  amount  of  the  rent  due  as  is  equal  to  the 
proportionate  part  of  tjie  damages  for  the 
year;  but  he  is  not  entitled  to  a  deduction 
of  the  whole  amount  of  the  damage  which  he 
has  sustained.  Bloodworth  v.  Stevens,  51 
Miss.  475;  Warner  v.  Caulk,  3  Whart.  (Pa.) 
193;  Peterson  v.  ITaight,  3  Whart.  (Pa.) 
150;  Fairman  v.  Fluck,  5  Watts  (Pa.)  510; 
Murray  v.  Pennington,  3  Gratt.  (Va.)  87. 
Therefore,  where  the  goods  of  the  tenant 
were  distrained  for  the  third  quarter's  rent, 
it  was  held  that  he  could  not  deduct  the 
damages  which  he  had  sustained  during  the 
quarters  preceding.    Warner  v.  Caulk,  supra. 
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dictions  the  filing  of  a  counter-claim  in  a  replevin  suit  is  expressly  prohibited 
by  statute. Since  the  adoption  of  codes  in  most  of  the  states,  the  doctrine 
of  set-off  and  counter-claim  has  undergone  much  change.  At  first  counter- 
claims were  held  not  to  be  available  in  any  action  for  a  tort,  and  therefore  not 
in  replevin,  which  sounds  in  tort.^^  But  this  rule  has  been  so  far  modified  as  to 
allow  the  interposition  of  a  counter-claim  in  the  full  sense  of  the  code,  whether 
arising  on  contract  or  based  upon  a  tort,  in  an  action  of  replevin,  whenever 
such  counter-claim  is  founded  upon  a  cause  of  action  arising  out  of  the  trans- 
action set  forth  in  the  complaint  as  the  foundation  of  plaintiff's  claim,  or  when- 
ever it  is  connected  with  the  subject  of  the  action. There  are  decisions  in  w^hich 
this  right  is  recognized,  but  in  which  the  facts  require  it  to  be  enforced  only  so 


When  the  goods  sought  to  be  replevied  are 
the  subject  of  a  lien  or  charge,  the  charge 
upon  them  can  be  enforced  by  way  of  re- 
coupment, for  the  charge  is  inseparable  from 
the  thing  itself,  and  therefore,  when  the  value 
of  the  thing  is  to  be  allowed  in  damages, 
the  charge  necessarily  reduces  the  damages 
by  way  of  a  recoupment,  in  order  to  do 
justice  to  both  parties.  Macky  i'.  Dillinger, 
73  Pa.  St.  85. 

83.  Sylvester  v.  Ammons,  126  Iowa  140, 
101  N.  W.  782;.Cliapin  v.  Garretson,  85  Iowa 
377,  52  N.  W.  104;  Muir  v.  Miller,  82  Iowa 
700,  47  N.  W.  1011,  4S  N.  W.  1032;  Mc- 
Intire  v.  Eastman,  76  Iowa  455,  41  N.  W. 
162.  See  also  Kennett  v.  Fickel,  41  Kan. 
211,  21  Pac.  93,  holding  that  under  the 
Kansas  statute,  providing  that  a  set-off  can 
only  be  pleaded  in  actions  founded  on  con- 
tract, it  cannot  be  pleaded  as  a  defense  in 
an  action  of  replevin,  since  such  action  is 
founded  on  tort  and  not  on  contract. 

Iowa  Code,  §  3226,  providing  that  no  coun- 
ter-claim shall  be  allowed  in  an  action  of 
replevin,  does  not  prevent  a  defendant  from 
recovering  damages  for  the  detention  of  the 
property  replevied..  Mclntire  Eastman,  76 
Iowa  455,  41  N.  W.  162. 

Under  an  earlier  Iowa  statute,  Code  (1851), 
§  1740,  any  claim  which  would  be  the  subject 
of  an  action  against  plaintiff,  and  which  was 
held  by  defendant,  either  matured  or  not  at 
the  time  the  suit  was  commenced,  may  be 
set  up  as  a  set-off  in  an  action  of  replevin. 
Dunham  v.  Dennis,  9  Iowa  543. 

Case  held  not  within  such  statute. — Where 
plaintiff's  claim  is  really  founded  on  contract, 
as  where  he  seeks,  by  a  writ  of  replevin,  to 
enforce  the  provisions  of  a  chattel  mort- 
gage, defendant  may,  notwithstanding  the 
form  of  the  action  is  replevin,  avail  himself, 
by  way  of  set-ofl",  of  damages  caused  by  the 
failure  to  the  other  party  to  the  chattel 
mortgage  to  comply  with  his  contract.  Clem- 
ent V.  Field,  147  U.  S.  467,  13  S.  Ct.  358, 
37  L.  ed.  244  [construing  a  statute  of  Kansas, 
and  following  Gardner  v.  Risher,  35  Kan.  93, 
10  Pac.  584]. 

84.  Gottler  v.  Babcock,  7  Abb.  Pr.  (N".  Y.) 
392  not«. 

85.  Indiana. —  Peardon  V.  Higgins,  39  Ind. 
App.  363,  79  N.  E.  208;  Shipman  Coal  Min., 
etc.,  Co.  r.  Pfeiffer,  11  Ind.  App.  445,  39  N.  E. 
291,  holding,  however,  that  in  the  present 
case,   the   pleading,  when   considered  as  a 


cross  bill  to  set  aside  the  sale,  must  fail, 
as  it  introduces  into  the  cause  matter  which 
is  foreign  to  the  subject  of  the  complaint, 
although  the  same  matter  may  be  sufficient 
when  pleaded  as  an  answer  in  bar. 

Kansas. —  Deford  v.  Hutchison,  45  Kan. 
318,  25  Pac.  641,  11  L.  R.  A.  257.  And  see 
Frick  Co.  v.  Stephens,  7  Kan.  App.  745,  53 
Pac.  378. 

Missouri. —  McCormick  Harvesting  Mach, 
Co.  V:  Hill,  104  Mo.  App.  544,  79  S.  W.  745. 

Nevada. —  Lapham  v.  Osborne,  20  Nev.  168, 
18  Pac.  881. 

New  York. —  Thompson  v.  Kessel,  30  N.  Y. 
383 ;  Cooper  v.  Kipp,  52  N.  Y.  App.  Div.  250, 
65  N.  Y.  Suppl.  379  (holding  that  in  an 
action  to  recover  a  chattel,  a  claim  for  re- 
pairs made  on  it  at  the  owner's  request  is 
sufficiently  connected  with  the  subject  of  the 
action,  within  Code  Civ.  Proc.  §  501,  defining 
counter-claims,  to  constitute  a  proper  coun- 
ter-claim) ;  Brown  v.  Buckingham,  11  Abb. 
Pr.  387,  21  How.  Pr.  190.  Compare  Roach 
V.  Curtis,  50  Misc.  122,  100  N.  Y.  Suppl.  411. 

North  Carolina. —  Wilson  v.  Hughes,  94 
N.  C.  182.  Compare  Mauney  v.  Ingram,  78 
N.  C.  96,  99,  where  it  is  said:  "The  action 
being  in  tort  for  withholding  property  to 
which  the  plaintiff  is  entitled,  it  is  difficult 
to  see  how  a  mere  money  demand  like  this 
can  be  said  to  arise  out  of  the  transaction  set 
forth  in  the  complaint  as  the  foundation  of 
the  plaintiff's  claim,  or  be  so  connected  with 
the  subject  of  the  action  as  to  constitute  the 
counter-claim  defined  in  the  Code." 

Oregon. —  Nunn  v.  Bird,  36  Oreg.  515,  59 
Pac.  808;  Guille  v.  Fook,  13  Oreg.  577,  11 
Pac.  277.  And  see  Freeman  v.  Trummer,  50 
Oreg.  287,  91  Pac.  1077. 

United  States.—  Clement  v.  Field,  147  U.  S. 
467,  13  S.  Ct.  358,  37  L.  ed.  244  [foUoicing 
Gardner  v.  Risher,  35  Kan.  93,  10  Pac.  584]. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  106. 

In  replevin  by  a  mortgagee  to  recover  pos- 
session of  the  mortgaged  property,  which  was 
sold  to  defendant,  and  the  mortgage  given  to 
secure  the  purchase-price  thereof,  defendant 
may  counter-claim  damages  arising  from  a 
breacli  of  warrantv  of  the  goods  sold.  Mc- 
Cormick Harvesting  Mach.  Co.  r.  Hill,  104 
Mo.  App.  544,  79  S.  W.  745;  Wilson  v. 
Hughes,  94  N.  C.  182;  Minneapolis  Tlireshing 
INIach.  Co.  r.  Darnall,  13  S.  D.  279.  83  X.  W. 
266:  Anltman  Co.  i\  McDonounh,  110  Wis. 
263,  85  N.  W.  980. 
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far  as  is  necessary  to  defeat  plaintiff's  demand,  and  some  of  the  decisions  expressly 
confine  it  within  that  limit. In  other  decisions  counter-claims  in  replevin 
suits  are  not  only  sustained,  but  enforced  to  the  extent  of  granting  affirmative 
relief  to  defendants  by  judgments  in  their  favor  for  amounts  above  the  amounts 
found  to  be  due  to  plaintiffs.  That  is  to  say,  the  counter-claim  is  enforced,  in 
its  proper  sense,  as  a  separate  cause  of  action  in  favor  of  a  defendant,  and  not 
merely  as  matter  of  defense  against  a  plaintiff's  case.^'^  If  a  counter-claim  may 
be  set  up  in  a  reply,  it  can  be  only  to  defeat  a  recovery  on  a  counter-claim  in  the 
answer,  and  not  for  an  affirmative  judgment  on  it.^^  There  can  be  no  counter- 
claim or  set-off  to  a  mere  defense. Matter  pleaded  expressly  as  a  counter- 
claim, although  not  proper  as  such,  may,  if  it  constitute  a  defense  to  a  claim  in 
the  opposite  pleading,  be  available  as  a  defense. 

5.  Waiver  of  and.  Estoppel  to  Set  Up  Defense.^i  The  general  principles  of 
waiver  and  estoppel  are  apphcable  to  the  question  of  waiver  of  or  estoppel  to 
set  up  defenses  in  actions  of  replevin. 


86.  Johnson  v.  St.  Louis  Butchers'  Sup- 
ply Co.,  60  Ark.  387,  30  S.  W.  429;  Ames 
Iron  Works  v.  Rea,  56  Ark.  450,  19  S.  W. 
1063;  Rogers  v.  Kerr,  42  Ark.  100;  Baldwin 
V,  Burrows,  95  Ind.  81;  Babb  v.  Talcott,  47 
Mo.  343;  Workman  v.  Warder,  28  Mo.  App. 
1;  Dodd  V.  Wilson,  26  Mo.  App.  462;  Lapham 
V.  Osborne,  20  Nev.  168,  18  Pac.  881. 

87.  Kansas. — Deford  v.  Hutchison,  45  Kan. 
318,  25  Pac.  641,  11  L.  R.  A.  257. 

Missouri. —  McCormick  Harvesting  Mach. 
Co.  r.  Hill,  104  Mo.  App.  544,  79  S.  W.  745. 

New  York. —  Cooper  v.  Kipp,  52  N.  Y.  App. 
Div.  250,  65  K  Y.  Suppl.  379. 

North  Carolina. —  Wilson  v.  Hughes,  94 
N.  C.  182. 

South  Carolina. —  Minneapolis  Threshing 
Mach.  Co.  v.  Darnall,  13  S.  D.  279,  83  N.  W. 
266. 

Wisconsin. —  Aultman  Co.  v.  McDonough, 
110  Wis.  263,  85  N.  W.  980. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  106. 

88.  Townsend  v.  Minneapolis  Cold-Storage, 
etc.,  Co.,  46  Minn.  121,  48  N.  W.  682,  holding 
that  where,  in  an  action  in  replevin,  defendant 
justifies  the  detention  upon  a  lien  claimed  for 
storing  the  property,  plaintiff  may,  in  order 
to  defeat  the  claim  of  lien,  allege  and  prove 
damages  sustained  by  him  to  as  much  as  or 
more  than  the  amount  claimed  to  be  due  for 
storage. 

89.  Townsend  v.  Minneapolis  Cold-Storage, 
etc.,  Co.,  46  Minn.  121,  48  N.  W.  682. 

90.  Townsend  v.  Minneapolis  Cold- Storage, 
etc.,  Co.,  46  Minn.  121,  48  N.  W.  682. 

91.  Estoppel  to  deny  possession  by  giving 
bond  see  supra,  I,  D,  3,  g. 

92.  See  generally,  Estoppel,  16  Cyc.  671. 

93.  Iowa. —  Warder  V.  Hoover,  51  Iowa 
491,  1  N.  W.  795,  holding  that  in  replevin  for 
goods  levied  on  by  an  officer  under  execution, 
the  defense  of  want  of  notice  of  the  right  of 
ownership  by  plaintiff  should  be  taken  advan- 
tage of  by  demurrer  to  the  complaint  or  peti- 
tion, or  by  an  averment  in  the  answer  or  plea, 
and  where  it  is  not  set  up  until  the  parties 
have  rested,  it  will  be  deemed  to  have  been 
waived. 

Kansas. —  Hasie  v.  Connor,  53  Kan.  713,  37 
Pac.  128. 

Maryland. —  Powell  v.  Bradlee,  9  Gill  &  J. 
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220,  holding  that  if  one  of  plaintiffs  in  a 
previous  replevin  agrees  to  dispense  with  the 
actual  delivery  of  the  property  taken  under  it, 
and  to  consider  it  delivered,  so  that  plaintiff 
in  a  subsequent  replevin  may  take  it  as  if 
the  delivery  under  the  first  writ  has  been  con- 
summated, it  is  not  competent  for  plaintiffs 
in  such  first  writ,  to  object  that  the  property 
when  taken  under  the  second,  was  in  custodia 
legis.  But  the  objection  that  the  property  is 
in  custodia  legis  may  be  made,  unless  there 
is  an  agreement,  dispensing  with  the  delivery 
prior  to  the  execution  of  the  second  writ,  al- 
though defendants  subsequently  to  its  execu- 
tion may  agree  to  waive  the  irregularity,  and 
to  ratify  and  confirm  the  proceedings  of  the 
sheriff.    Powell  v.  Bradlee,  supra. 

Massachusetts. —  Pomeroy  v.  Trimper,  8 
Allen  398,  85  Am.  Dec.  714,  holding  that  a  de- 
fendant in  replevin  who  has  prevented  the 
officer  from  delivering  the  replevied  property 
to  plaintiff,  by  attaching  it  on  a  writ  in  his 
own  favor,  is  estopped  to  object  to  the  prose- 
cution of  the  replevin  on  the  ground  of  such 
non-delivery. 

Michigan. — Hogan  v.  Hogan,  102  Mich.  641, 
61  N.  W.  73. 

Missouri. —  Yeldell  v.  Stemmons,  15  Mo. 
443,  holding  that  in  replevin  against  a  mort- 
gagor of  property  by  a  purchaser  at  a  sale  on 
execution  against  the  mortgagor,  defendant  is 
not  estopped  to  set  up  want  of  property  in 
the  subject  of  the  sale. 

Neic  York. —  Burnham  v.  Brennan,  42  N.  Y. 
Super.  Ct.  49  (holding  that  making  a  return 
of  nulla  bona  will  not  estop  the  sheriff  from 
showing,  when  afterward  sued  to  recover  goods 
which  he  had  seized  under  execution,  that  they 
belonged  to  the  execution  debtor  and  were  sub- 
ject to  levy)  ;  Haas  v.  Altieri,  2  Misc.  252,  21 
N.  Y.  Suppl.  950  (holding  that  where  the 
drawer  delivers  a  check  to  a  third  person  upon 
his  promise  to  deliver  it  to  the  person  for 
whom  it  was  intended,  such  party  becomes  a 
bailee  for  such  person;  and  in  replevin  by 
such  person  for  the  check  such  party  is  es- 
topped to  assert  a  right  in  himself  to  the 
check ) . 

Pennsylvania. —  Collins  r.  Bellefonte  Cent. 
R.  Co.,  171  Pa.  St.  243,  33  Atl.  331,  holding 
that  in  replevin  for  the  wrongful  detention  of 
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6,  In  Actions  For  Property  Taken  on  Legal  Process.  In  replevin  against  an 
officer  he  may  justify  under  a  writ  not  returned  at  the  time  the  suit  was  com- 
menced, if  the  time  for  making  the  return  had  not  then  expired;  ^*  and  where 
damages  for  detention  are  claimed  he  may  justify  by  showing  the  issuance  and 
levy  of  process  by  him  on  the  property  in  suit  subsequent  to  its  seizure. Nor 
is  he  deprived  of  the  right  to  defend  an  action  against  him  for  the  recovery  of 
the  property  seized,  by  the  fact  that  he  violated  an  injunction  improvidently 
granted  restraining  him  from  making  the  seizure. It  is  not  a  vahd  defense,  how- 
ever, to  an  action  against  him  by  one  whose  property  he  has  seized  on  execution 
against  another,  that  he  has  taken  an  indemnity  bond  from  the  plaintiff  in  execu- 
tion.^^ So  it  is  not  a  defense  to  an  action  of  replevin  for  property  wrongfully 
seized  on  attachment,  that  defendant  subsequently  delivered  the  property  to 
another  person  on  order  of  the  court  made  in  a  suit  to  which  plaintiff  was  not  a 
party;  and  he  cannot  justify  on  the  ground  that  the  attachment  plaintiff  had 
an  independent  lien  on  the  property  prior  to  the  attachment. 

7.  Miscellaneous.  It  is  no  defense  to  an  action  of  replevin  that  defendant 
purchased  the  property  from  one  who  had  tortiously  taken  it  from  plaintiff  and 
that  plaintiff  made  no  effort  to  obtain  redress  from  the  latter  who  was  financially 
responsible ;  ^  that  no  demand  was  made  for  the  property  prior  to  suit,  unless 
there  was  a  tender  of  the  property  at  the  trial  in  accordance  with  statutory  require- 
ments ^  that  plaintiff  had  committed  an  act  which  exposed  the  goods  to  forfeiture 
by  the  federal  government,  the  property  belonging  to  plaintiff  until  rendition 
of  judgment  of  forfeiture;  ^  that  the  property  was  more  valuable  than  at  the  time 
of  the  taking,  because  of  expenditures  by  defendant;^  that  before  commencing 
the  replevin  suit  plaintiff  filed  a  claim  for  a  mechanic's  lien  on  land  on  which 
the  property,  claimed  to  be  fixtures,  was  situated,  which  was  not  followed  up  by 
a  suit  to  enforce  it;^  that  plaintiff  by  the  use  of  the  property  since  the  commence- 
ment of  the  action  has  realized  more  than  sufficient  to  pay  the  amount  of  his 
claim,  and  has  sold  the  property  for  a  certain  sum  for  which  he  has  not  accounted ;  ^ 
that  defendant  had  taken  the  animals  replevied  while  trespassing  on  his  premises 
unless  he  shows  that  he  has  complied  with  the  provisions  of  the  estray  laws  after 
they  were  taken  up;  ^  that  the  property  replevied  (scrip)  was  of  no  value  in  the 
hands  of  any  one  else  than  plaintiff  and  that  he  might  have  obtained  duplicates 
of  it.« 

G.  Persons  Who  May  Sue  or  Be  Sued  ^  —  l.  Persons  Entitled  to  Sue. 

Unless  by  reason  of  some  special  statutory  provision,^^  a  person  cannot  maintain 


property,  defendant  is  estopped,  by  an  asser- 
tion of  an  absolute  title  to  the  property,  made 
to  plaintiff  before  suit,  to  allege  at  the  trial 
that  suit  was  brought  prematurely. 

Tennessee. —  McFerrin  v,  Perry,  1  Sneed314, 
holding  that  when  plaintiff  and  defendant  both 
claim  under  the  same  person,  plaintiff  by  pur- 
chase and  defendant  by  way  of  exchange,  de- 
fendant is  not  estopped  by  his  relation  to  the 
party  under  whom  both  claim,  to  show  that 
the  title  was  not  in  such  party,  but  in  a 
stranger. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  100. 

94.  Kingsbury  v.  Buchanan,  11  Iowa  387. 

95.  Blackman  v.  Wheaton,  13  Minn.  326. 

96.  Kaehler  v.  Dobberpuhl,  60  Wis.  256, 
18  N.  W.  841. 

97.  Saunders  v.  Jordon,  54  Miss.  428. 
Compare  Ealston  v.  Oursler,  12  Ohio  St.  105. 

98.  Wise  V.  Jefferis,  51  Fed.  641,  2  C.  C.  A. 
432. 

99.  Houck  V.  Linn,  48  Nebr.  227,  66  N.  W. 
1103. 

1.  Walker   V.   Wolverkuehler,   40  Mo.  35. 


2.  Goldsmith  v.  Taussig,  60  Mo.  App.  460. 

3.  Stark  v.  Grant,  16  N.  Y.  Suppl.  526. 

4.  Sawyer  v.  Middlesboro  Town  Co.,  17 
S.  W.  444,  13  Ky.  L.  Rep.  550. 

5.  Hacker  v.  Munroe,  56  111.  App.  532,  in 
which  it  was  said  that  this  does  not  change 
the  character  of  the  property  or  affect  the 
right  to  maintain  replevin. 

6.  Charles  i\  Malott,  51  Ind.  350. 

7.  James  v.  Fowler,  00  Ind.  563. 

8.  Bradley  v.  Gamelle,  7  Wnm.  331. 

9.  Parties  plaintiff  sec  infra,  IT,  C,  1. 
Replevin   by   trustee   or   beneficiary  see 

Trusts. 

Replevin  by  United  States  see  Unitkd 
States. 

10.  Kirk  r.  ;Morris,  40  Ala.  225,  constru- 
ing Code,  §  2535,  providing  that  goods  takou 
in  attachnienl  may  be  replevied  by  dofond- 
nnt,  or  in  his  absence  by  a  stranger,  and 
holding  that  a  stranger  is  a  person  not  a 
party  to  th?  suit  wlio  acts  for  the  bcnetit  of 
defendant  in  attachment,  and  that  where  more 
than  one  such  stranger  makes  applic;\tion  to 
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an  action  of  replevin  unless  he  is  entitled  to  the  possession  of  the  property  in 
question;"  but  this  right  to  possession  may  follow  either  a  general  or  special 
ownership/^  and  a  person,  although  not  in  possession  at  the  time  of  the  taking, 
may  maintain  the  action  if  he  has  a  general  property  and  the  right  of  possession. 
A  curator  may  maintain  replevin  for  property  of  his  ward,  to  the  possession  of 
which  he  is  entitled,  and  a  father,  as  the  natural  guardian  of  his  minor  children 
where  they  have  no  other  guardian,  may  maintain  replevin  for  their  property. 
Replevin  may  be  maintained  by  a  corporation,^®  a  school-district,^^  or  a  parish,^^ 
and  the  superintendent  of  an  unincorporated  Sunday  school  may  maintain  an 
action  of  replevin  to  recover  property  belonging  to  the  school. 

2.  Persons  Who  May  Be  Sued.  The  general  rule  is  that  since  replevin  is  a 
possessory  action,^°  the  person  in  possession  is  the  proper  and  ordinarily  the  only 
proper  or  necessary  defendant,^^  and  that  the  action  cannot  be  maintained  against 
one  who  is  not  in  either  the  actual  or  constructive  possession  or  control  of  the 
property  at  the  time  the  suit  is  instituted,^^  unless  he  has  concealed,  removed, 
or  disposed  of  the  same  for  the  purpose  of  avoiding  the  writ;  but  the  action  may 
be  brought  against  one  who  is  constructively,  although  not  actually,  in  posses- 
sion of  the  property  ;^'^  and  it  has  also  been  held  that  where  one  person  wrongfully 
takes  property  and  turns  it  over  to  another  who  wrongfully  retains  it,  they  may 
be  sued  jointly, and  that  where  the  physicial  possession  is  in  one  who  is  directed 
by  another  to  refuse  to  give  it  up,  the  action  may  be  brought  against  both,^® 
and  that  one  jointly  interested  in  the  object  of  the  detention  and  assenting  thereto 
for  such  purpose  is  also  liable. Where  property  of  one  person  is  taken  by  an 


replevj^  it  is  discretionary  with  the  sheriff  as 
to  the  one  to  whom  the  writ  shall  be  given. 

11.  Roof  T.  Chattanooga  Wood  Split  Pul- 
ley Co.,  36  Fla.  284,  18  So.  597. 

Title  and  right  to  possession  of  plaintiff 
see  supra,  1,  C. 

12.  Sanford  School  Dist.  No.  5  v.  Lord,  44 
Me.  374. 

13.  Chinn  v.  Paissell,  2  Blackf.  (Ind.)  172. 

14.  Mayer  v.  Cokunbia  Sav.  Bank,  86  Mo. 
App.  108. 

15.  Smith  V.  Williamson,  1  Harr.  &  J. 
(Md.)  147. 

16.  Stovell  v.  Alert  Gold  Min.  Co.,  38 
Colo.  80,  87  Pac.  1071,  holding  that,  although 
the  secretary  of  a  corporation  is  by  law  the 
custodian  of  its  records  and  seal,  a  corpora- 
tion may  in  its  own  name  maintain  an  action 
to  recover  such  property. 

17.  Sanford  School  Dist.  No.  5  v.  Lord, 
44  Me.  374,  holding  that  replevin  may  be 
maintained  by  a  school-district  to  recover  its 
records  in  the  possession  of  one  not  legally 
elected  as  the  clerk  of  such  district. 

18.  Sudbury  First  Parish  t\  Steams,  21 
Pick.  i^Mass.)  148,  holding  that  a  parish  may 
maintain  replevin  to  recover  its  records  from 
one  assuming  to  act  as  clerk  but  not  legally 
entitled  to  hold  such  office. 

19.  Climenson  v.  Green,  2  Chesl.  Co.  Rep. 
(Pa.)  380. 

20.  House  V.  Turner,  106  Mich.  240,  64 
N,  W.  20. 

21.  See  infra,  II,  C,  2. 

22.  Indiana. —  Fruits  v.  Elmore,  8  Ind. 
App.  278,  34  N.  E.  829. 

Massachusetts. — Richardson  v.  Reed,  4  Gray 
441,  64  Am.  Dec.  677. 

Michigan. — House  v.  Turner,  106  Mich.  240, 
64  N.  W.  20. 
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Mississippi. —  Griffin  v.  Lancaster,  59  Miss. 
340. 

Nebraska. — Depriest  v.  McKinstry,  38  Nebr. 
194,  56  N.  W.  806. 

New  York. —  Murray  v.  Lese,  86  N.  Y. 
Suppl.  581. 

Ohio. —  Bogan  v.  Stoutenburgh,  7  Ohio,  Pt. 
II,  133. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  115, 
116,  117. 

Replevin  will  not  lie  against  a  justice  who 

rendered  judgment  and  issued  the  execution 
under  which  the  property  was  seized  but  who 
was  never  either  actually  or  constructively  in 
possession  of  the  property.  Without  this  re- 
plevin does  not  lie.  Fruits  v.  Elmore,  8  Ind. 
App.  278,  34  N.  E.  829. 

23.  See  Depriest  v.  McKinstry,  38  Nebr. 
3  94,  56  N.  W.  806. 

24.  Hadley  V.  Hadley,  82  Ind.  75  (hold- 
ing that  an  officer  who  has  levied  upon  prop- 
erty but  left  it  in  possession  of  the  person 
with  wliom  he  found  it  upon  receiving  a  de- 
livery bond  is  still  constructively  in  posses- 
sion of  the  property  so  that  the  action  may  be 
brought  against  him)  ;  Krebs  Hop  Co.  v. 
Taylor,  (Oreg.  1908)  98  Pac.  494,  97  Pac.  44 
(holding  that  a  principal's  constructive  posses- 
sion of  goods  in  the  hands  of  his  agent  or 
bailee  is  sufficient  to  entitle  him  to  maintain 
replevin  therefor). 

25.  Murdouch  v.  Tuten,  76  S.  C.  502,  57 
S.  E.  547. 

26.  Northwestern  State  Bank  v.  Silber- 
man,  154  Fed.  809,  83  C.  C.  A.  525. 

27.  Riley  v.  Noyes,  44  Vt.  455,  holding 
that  where  one  is  interested  jointly  with  an- 
other in  the  detention  and  impounding  of  a 
cow  taken  damage  feasant  as  a  mode  of  re- 
covering the  damage  done  by  her,  his  assent  to 
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officer  under  process  directed  against  that  of  another,  it  is  ordinarily  held  in  juris- 
dictions where  the  action  is  allowed  that  it  must  be  brought  against  the  officer 
and  not  against  plaintiff  in  the  attachment  or  execution/^  and  that  it  cannot  be 
brought  against  the  latter  either  alone  or  jointly  with  the  officer/''  the  possession 
of  the  officer  not  being  the  possession  of  plaintiff  in  the  writ  or  process,^''  w^ho 
therefore  has  neither  an  actual  nor  a  constructive  possession;  but  on  the  con- 
trary it  has  been  held  that  where  plaintiff  in  attachment  or  execution  assumes 
control  of  the  process  or  directs  the  officer  to  levy  the  same  upon  specific  property, 
the  action  may  be  brought  against  him,^^  or  against  him  and  the  officer  jointly.^^ 
If  a  plaintiff  in  attachment  assists  the  officer  in  seizing  the  property  and  there- 
after takes  it  into  his  own  possession  with  the  concurrence  of  the  officer,  he  is 
a  proper  defendant  and  may  be  sued  jointly  with  the  officer.^*  Under  the  statutes 
in  one  jurisdiction  an  action  of  replevin  to  recover  goods  attached  in  favor  of  a 
claimant  who  was  not  a  party  to  the  attachment  must  be  brought  against  the 
attaching  creditor  and  cannot  be  brought  against  the  officer  who  served  the 
attachment. 

IL  Venue  and  Parties  and  Limitations. 

A.  Venue  —  l.  In  General.    Replevin  is  ordinarily  held  to  be  a  local  action, 
although  brought  for  a  cause  of  action  for  which  trespass  de  bonis  asportatis  would  lie,^^ 


such  detention  for  that  purpose  is  sufficient 
to  make  him  liable  in  replevin. 

28.  Illinois. —  Blatcliford  V.  Boyden,  122 
III.  657,  13  N.  E.  801  [affirming  18  111.  App. 
378]. 

Massachusetts. — Richardson  v.  Reed,  4  Gray 
441,  64  Am.  Dec.  77. 

Michigan. —  House  v.  Turner,  106  Mich.  240, 
64  N.  W.  20. 

Mississippi. —  Griffin  v.  Lancaster,  59  Miss. 
340,  decided  prior  to  the  adoption  of  Code 
(1880),  §  2633,  by  which  actions  of  replevin 
for  the  recovery  of  property  seized  under  exe- 
cution or  attachment  are  prohibited. 

Ohio. —  Bogan  I7.  Stoutenburgh,  7  Ohio,  Pt. 
II,  133. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  116, 
117. 

Under  the  Kentucky  statute  of  1842,  a 

tenant  vv^hose  property  had  been  wrongfully 
distrained  for  rent  might  sue  the  landlord 
alone  or  at  his  option  might  also  sue  the  offi- 
cer.   Powell  V.  Triplett,  6  B.  Mon.  (Ky.)  420. 

29.  Richardson  v.  Reed,  4  Gray  (Mass.) 
441,  64  Am.  Dec.  77. 

30.  House  V.  Turner,  106  Mich.  240,  64 
N.  W.  20;  Griffin  v.  Lancaster,  59  Miss.  340. 

31.  Bogan  V.  Stoutenburgh,  7  Ohio,  Pt.  II, 
133. 

32.  Firestone  v.  Mishler,  18  Ind.  439; 
Knapp  V.  Smith,  27  N.  Y.  277 ;  Allen  v.  Crary, 
10  Wend.  (N.  Y.)  349,  25  Am.  Dec.  566. 

33.  Knapp  v.  Smith,  27  N.  Y.  277. 

34.  Estey  v.  Love,  32  Vt.  744. 

35.  McDonald  v.  Holmes,  45  Conn.  157; 
Bowen  v.  Hutchins,  18  Conn.  550. 

36.  Delatvare. —  Parvis  V.  Truax,  7  Houst. 
574,  32  Atl.  1050  [reversing  7  Houst.  330,  32 
Atl.  227]. 

Maine. —  Pease  v.  Simpson,  12  Me.  261. 

Mississippi. —  Ellison  v.  Lewis,  57  Miss. 
588,  holding  that  the  action  may  be  brought 
in  the  county  where  the  property  is  found 
regardless  of  the  county  of  defendant's  resi- 
dence. 


New  Hampshire. —  Sleeper  v.  Osgood,  50 
N.  H.  331. 

New  York. —  Williams  v.  W^elch,  5  Wend. 
290;  Atkinson  v.  Holcomb,  4  Cow.  45. 

Oregon. —  Byers  v.  Ferguson,  41  Oreg.  77, 
65  Pac.  1067,  68  Pac.  5. 

Pennsylvania. —  See  Muck  v.  Folkroad,  1 
Brown  60,  holding  that  in  replevin  for 
articles  not  distrained  it  is  sufficient  if  the 
taking  be  laid  in  the  county.  Bue  see  Powell 
v.  Smith,  2  Watts-  126,  where  the  action  of 
replevin  is  said  to  be  transitory. 

C/"^a/i.— Nebeker  v.  Harvev,  21  Utah  363, 
60  Pac.  1029. 

United  States. —  Healey  v.  Humphrey,  81 
Fed.  990,  27  C.  C.  A.  39.  But  see  Healey  v. 
Humphrey,  81  Fed.  990,  27  C.  C.  A.  39,  hold- 
ing that  in  Nevada  the  action  is  transitory, 
and  can  be  brought  wherever  defendant  resides, 
or,  if  he  be  a  non-resident,  in  any  county 
which  plaintiff  may  designate  in  his  complaint. 

England. —  Read  t\  How,  1  Brownl.  &  G. 
176;  Traverton  v.  Hicks,  Carth.  185,  90 
Eng.  Reprint  712;  Ward  v.  Lakin,  Moore 
K.  B.  678,  72  Eng.  Reprint  834. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  II81/0. 

But  see  Crocker  v.  Mann,  3  Mo.  472,  20  An^.. 
Dec.  684  (holding  that  an  action  of  replevin 
is  not  a  local  action  in  those  cases  where 
the  object  of  the  replevin  is  to  try  the  mere 
right  of  property  without  reference  to  the 
place);  Boswell  r.  Laramie  First  Xat.  Bank. 
16  Wyo.  161,  92  Pac.  624,  93  Pac.  661  (hold- 
ing that  under  the  statutes  of  Wyoming  rolat- 
,ing  to  replevin,  replevin  is  not  a  local  action 
and  need  not  be  brought  where  the  goods  are 
detained ) . 

At  common  law  replevin  was  a  local  action 
(Parvis  r.  Truax.  7  Houst.  (Del.)  574.  32 
Atl.  1050;  Healev  r.  Humphrey,  81  Fed. 
990,  27  C.  C.  A.  39)  :  while  under  the  stat- 
utes it  is  in  some  jurisdictions  local  and  in 
others  transitory  (Healey  v.  Humphrey, 
supra. ) 

37.  Williams  v.  Welch,  5  Wend.  (X.  Y.)  290.  . 
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and  should  therefore  in  the  absence  of  some  statutory  provision,  be  brought  in 
the  county  where  the  cause  of  action  arose,^^  that  is,  where  the  property  was 
unlawfully  taken  or  is  unlawfully  detained, and  while  it  has  been  held  that  the 
action  may  be  brought  in  either  of  such  counties,^^  it  has  also  been  held  that 
the  question  of  venue  depends  upon  whether  the  gist  of  the  action  is  the  unlaw- 
ful taking  or  ceyit,'^^  or  in  the  unlawful  detention  or  detinet.^^  The  venue  of  such 
actions  is  now  ordinarily  regulated  by  the  statutes  of  the  various  jurisdictions/^ 
according  to  the  varying  provisions  of  which  the  action  must  be  brought 
in  the  county  where  the  property  or  some  part  thereof  is  situated  or  found/* 
or  in  the  county  where  defendant  or  one  of  defendants  resides/^  or  if  the  action 
is  before  a  justice  of  the  peace  either  in  the  township  where  defendant  resides  or 
where  the  property  was  taken  or  is  detained,*^  or  the  action  may  be  brought 
either  in  the  county  where  the  wrongful  taking  occurred  or  where  plaintiff 
resides/^  or  in  any  county  where  the  property  or  some  portion  thereof  is  situated/^ 


38.  Atkinson  v.  Holcomb,  4  Cow.  (N.  Y.) 
45;  Woodward  v.  Edmunds,  20  Utah  118,  57 
Pac.  848. 

39.  Hall  V.  Gilmore,  40  Me.  578;  Pease 
V.  Simpson,  12  Me.  261;  Sleeper  v.  Osgood, 
50  N.  H.  331. 

40.  Pease  r.  Simpson,  12  Me.  261. 

41.  Woodward  v.  Edmunds,  20  Utah  118, 
57  Pac.  848,  holding  that  where  the  gist  of 
the  action  is  the  wrongful  taking  or  what  at 
common  law  would  be  replevin  in  the  ccpit 
the  action  should  be  brought  in  the  county 
where  the  wrongful  taking  occurred,  and 
that  in  such  case  a  demand  being  unnecessary 
will  not  if  made  affect  the  question  of 
venue. 

42.  Nebeker  v.  Harvey,  21  Utah  363,  60 
Pac.  1029,  holding  that  where  the  action  is 
in  the  detinet  the  cause  of  action  arises 
when  and  where  the  demand  is  made  and 
refused,  and  that  the  action  should  be 
brought  in  the  county  where  the  property  is 
at  this  time  and  not  in  the  county  where  it 
is  when  process  is  served. 

43.  See  the  statutes  of  the  several  states; 
and  cases  cited  infra,  notes  in  this  section. 

44.  Allen  v.  St.  Louis,  etc.,  P.  Co.,  38  Mo. 
App.  294  ( "  in  the  county  in  which  the  said 
property  may  be  found  " )  ;  Brown  v.  Cogdell, 
136  N.  C.  32,  48  S.  E.  515  (in  the  county 
where  the  property  is  situated)  ;  B3^ers  i>. 
Ferguson,  41  Oreg.  77,  65  Pac.  1067,  68  Pac. 
5  (in  the  county  in  which  the  subject  of  the 
action  or  some  part  thereof  is  situated). 

The  county  where  the  property  "  is  found  " 
related  to  its  location  at  the  time  the  action 
is  commenced  and  not  to  its  location  when 
seized  under  the  writ.  Craft  v.  Franks,  34 
Iowa  504. 

The  county  where  the  property  is  situated 

is  not  the  county  where  it  was  taken,  but 
the  county  where  it  is  unlawfully  held  at  the 
time  the  action  is  instituted.  Byers  v. 
Ferguson,  41  Oreg.  77,  65  Pac.  1067,  68 
Pac.  5. 

45.  Frv  V.  Shafor,  164  Ind.  699,  74  N.  E. 
503;  Hodson  v.  Warner,  60  Ind.  214; 
Shryer  v.  Miner,  20  Ind.  175. 

Where  there  are  several  defendants  re- 
siding in  different  counties  the  action  may 
be  brought  in  anv  county  in  Avhich  any  de- 
fendant resides,  if  such  defendant  was  made 


a  party  in  good  faith,  but  if  such  defendant 
is  not  a  necessary  party  and  was  made  such 
merely  to  give  the  court  of  the  county  of  his 
residence  jurisdiction  of  the  action,  and  the 
action  is  dismissed  as  to  him,  the  case  stands 
as  if  it  had  been  originally  instituted  in  a 
county  where  no  defendant  resided,  and  such 
fact  may  be  pleaded  by  plaintiff  to  defeat 
the  jurisdiction  of  the  court.  Shryer  v. 
Miner,  20  Ind.  175. 

46.  Copple  V.  Lee,  78  Ind.  230. 

Under  the  Indiana  statute  an  action  of  re- 
plevin brought  before  a  justice  of  the  peace 
may  be  brought  either  in  the  township  where 
defendant  resides  or  in  which  the  property 
was  taken  or  is  detained  (Copple  v.  Lee,  78 
Ind.  230;  Cook  t\  Gibson,  21  Ind.  303; 
Jocelyn  v.  Barrett,  18  Ind.  128;  ;  but  it  must 
be  brought  in  one  or  the  other  of  such  town- 
ships (Copple  V.  Lee,  supra  [overruling  in  so 
far  as  conflicting  Test  v.  Small,  21  Ind.  127; 
Beddinger  v.  Jocelyn,  18  Ind,  325]). 

47.  Hinds  v.  Backus,  45  Minn.  170,  47 
K  W.  655  (holding  that  the  Minnesota 
statute  of  1877,  providing  that  the  action 
may  be  brought  "  in  the  county  where  the 
wrongful  taking  occurred,  or  where  the  plain- 
tiff resides,"  authorizes  an  action  to  be 
brought  in  the  county  where  plaintiff  resides, 
although  the  taking  was  by  a  sheriff,  and 
the  prior  statutes  in  regard  to  actions 
against  public  officers  provided  that  such 
actions  should  be  tried  in  the  county  where 
the  cause  of  action  arose)  ;  Leonard  v. 
Maginnis,  34  Minn.  506,  26  N.  W.  733. 

48.  Laughlin  v.  Main,  63  Iowa  580,  19 
N.  W.  673;  Porter  v.  Dalhoff,  59  Iowa  459, 
13  N.  W.  420. 

Removal  after  institution  of  suit. —  Where 
the  petition  shows  that  the  property  has 
been  wrongfully  removed  into  another  county 
from  that  in  which  the  action  is  commenced, 
the  order  may  issue  from  the  county  whence 
the  property  was  taken  and  be  served  in 
the  county  where  the  property  is  found. 
Hibbs  V.  Dunham,  54  Iowa  559,  6  N.  W.  719. 
See  also  Crosier  v.  Stillson,  67  Vt.  315,  31  Atl. 
779,  holding  that  a  writ  of  replevin  made 
returnable  to  the  county  in  which  the  prop- 
erty is  detained  may  be  served  in  another 
county  to  which  the  property  has  been  trans- 
ferred after  the  beginning  of  the  suit. 
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or  wherever  defendant  resides.^*^  Where  the  statute  provides  that  the  action  may 
be  brought  in  the  county  where  the  property  is  situated,  it  is  held  that  it  is  not 
necessary  to  do  so,  and  that  if  defendant  resides  in  another  county  plaintiff  may 
elect  to  bring  the  action  in  that  county, but  that  the  action  must  be  brought 
either  in  the  county  where  the  property  is  situated  or  where  defendant  resides. 

2.  Change  of  Venue.^^  A  change  of  venue  may  and  should  be  granted  where 
it  appears  that  the  action  was  not  brought  in  the  proper  county,°^  provided  a 
motion  for  a  change  of  venue  is  made,^*  and  notice  thereof  given  to  the  adverse 
party. If,  however,  the  action  was  properly  brought  in  the  county  where  the 
property  was  taken  or  is  situated,  defendant  is  not  entitled  to  a  change  of  venue 
to  the  county  of  his  residence  because  the  property  was  not  taken  or  dehvered 
under  the  writ,^^  or  because  plaintiff  does  not  claim  an  immediate  delivery  of 
the  property;  and  where  replevin  is  held  to  be  a  local  action  the  venue  will  not 
ordinarily  be  changed  from  the  county  where  the  cause  of  action  arose. 

B.  Time  to  Sue  and  Limitations.  Replevin  will  not  lie  for  property  held 
in  connection  with  a  tenancy  on  shares  running  from  year  to  year  and  terminable 
only  on  notice  until  the  year  has  expired  and  notice  has  been  given,^^  and  a  land- 
lord cannot  replevy  his  share  of  a  crop  until  sufficient  time  has  elapsed  to  allow 
the  tenant  to  deliver  it,^^  but  replevin  will  lie  for  animals  impounded  either  before 
or  after  they  are  advertised. The  statute  of  limitations  applicable  to  such 
actions  begins  to  run  from  the  time  of  the  wrongful  taking  and  not  from  the 
time  when  plaintiff  first  had  knowledge  thereof  if  there  was  no  fraud  or  attempt 


49.  Healey  v.  Humphrey,  81  Fed.  990,  27 
C.  C.  A.  39,  holding  that  under  the  Nevada 
statute  the  action  may  be  brought  wherever 
defendant  resides,  or  if  defendant  is  a  non- 
resident, in  any  county  plaintiff  may  desig- 
nate in  his  complaint. 

50.  Hibbs  V.  Dunham,  54  Iowa  559,  6 
N.  W.  719. 

51.  Parker  v.  Norris,  56  Iowa  295,  9  N.  W. 
225;  Hibbs  v.  Dunham,  54  Iowa  559,  6  N.  W. 
719. 

52.  See,  generally.  Venue. 

53.  Parker  %.  Norris,  56  Iowa  295,  9  N.  W. 
225 ;  Brown  v.  Cogdell,  136  N.  C.  32,  48  S.  E. 
515. 

The  court  should  grant  a  change  of  venue 
from  one  county  to  another  where  it  appears 
that  practically  all  of  the  transactions  upon 
which  the  cause  of  action  is  based  occurred 
in  the  latter  county,  and  that  the  witnesses 
will  be  principally  residents  of  that  county 
and  that  their  convenience  requires  the 
change.  Zenner  v.  Dexter,  92  Hun  (N.  Y.) 
195,  36  N.  Y.  Suppl.  590. 

It  is  reversible  error  to  exclude  evidence 
offered  in  support  of  a  motion  for  a  change 
of  venue  in  an  action  of  replevin,  where 
such  evidence  tends  to  show  that  the  action 
was  not  brought  in  the  proper  county. 
Parker  r.  Norrfs,  56  Iowa  295,  9  N.  W.  225. 

54.  Goldsmith  v.  Willson,  G7  Iowa  662,  25 
N.  W.  870,  holding  that,  although  the  action 
should  be  brought  in  the  county  where  the 
property  is  situated  instead  of  the  county  of 
defendant's  residence,  yet  if  no  motion  for  a 
change  of  venue  is  made  an  action  brought 
in  the  latter  county  may  be  prosecuted  there 
to  final  judgment. 

The  demand  must  be  made  before  answer 
under  the  Iowa  statute,  and  if  not  so  made 
the  action,  althouoh  brought  in  the  wrong 
county,  may  be  prosecuted  there  to  termina- 


tion. Kelley  v.  Cosgrove,  83  Iowa  229,  48 
N.  W.  979,  17  L.  R.  A.  779. 

55.  Graves  v.  Shoefelt,  60  111.  462,  holding 
that  it  is  not  error  to  refuse  a  motion  for  a 
change  of  venue  in  an  action  of  replevin 
where  no  notice  of  the  motion  has  been 
given  to  the  other  party. 

56.  Laughlin  v.  Main,  63  Iowa  580,  19 
N.  W.  673,  construing  Iowa  Code,  §  3225, 
and  holding  that  the  action  is  properly 
brought  in  the  county  where  the  property  is 
situated,  whether  the  property  is  taken  and 
delivered  under  the  writ  or  not. 

57.  Benjamin  v.  Smith,  43  Minn.  146,  44 
N.  W.  1083,  holding  that  under  Gen.  St. 
(1878)  c.  66,  §  132,  it  is  optional  with 
plaintiff  to  claim  an  immediate  delivery  of 
the  property  or  to  let  the  action  proceed  and 
obtain  possession  upon  execution  after  judg- 
ment, and  that  a  failure  to  claim  immediate 
delivery  does  not  change  the  action  to  one 
for  conversion,  and  does  not  necessitate  a 
change  of  venue  from  the  county  where  the 
property  was  taken  to  the  county  of  defend- 
ant's residence. 

58.  Atkinson  v.  Holcomb,  4  Cow.  (N.  Y.) 
45,  holding  that  whether  such  change  may 
be  made  for  any  cause  it  will  not  be  granted 
upon  the  ground  of  the  convenience  of 
witnesses. 

59.  Coan  v.  Mole,  39  :Mich.  454. 

60.  Mouser  v.  Davis,  9  Ohio  Dec.  (Reprint) 
237,  11  Cine.  L.  Bui.  249. 

61.  Varnev  v.  Bowker,  63  Me.  154. 

62.  See  Payne  r.  Bruton,  10  Ark.  53;  Wells 
r.  Halpin,  59  Mo.  92 ;  and,  generally.  Limi- 
tations OF  Actions,  25  Cyc.  1030. 

The  affidavit  required  by  statute  to  be 
filed,  stating  that  the  cause  of  action  ac- 
crued within  two  years,  is  merely  a  pre- 
requisite to  the  issuance  of  the  writ  and  not 
a  statute  of  limitations;  the  limitation  for 
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at  concealment/^  and  if  such  fraud  or  concealment  exists  it  must,  in  order  to  avail 
plaintiff,  be  the  act  of  defendant  himself;  but  where  a  demand  is  a  prerequisite 
to  the  bringing  of  the  action,  the  hmitation  runs  from  the  time  of  such  demand.^' 

C.  Parties  —  l.  Plaintiffs.  Since,  in  an  action  of  replevin  the  right  to  the 
possession  of  the  property  is  essentially  involved,  the  party  entitled  thereto  must 
be  the  real  plaintiff  in  the  suit,  and  a  party  not  holding  the  legal  title,  and  in  no 
way  entitled  to  possession,  cannot  maintain  replevin  for  the  use  of  another;  ®®  but 
if  a  party  who  sues  for  the  use  of  another  is  entitled  to  recover  in  his  own  name, 
the  fact  that  the  usee's  name  is  inserted  in  the  pleading  should  not  alone  defeat 
a  recovery. While  it  has  been  held  that  under  certain  circumstances  a  joint 
owner  or  tenant  in  common  of  property  may  sue  alone  to  recover  it,*'^  the  general 
rule  is  that  an  action  of  replevin  cannot  be  maintained  by  one  of  several  joint 
owners  or  tenants  in^  common  without  joining  the  others  as  parties,^^  but  while 
joint  tenants  or  tenants  in  common  may  and  should  be  joined, several  persons 
having  separate  and  distinct  interests  in  a  chattel  cannot  join  in  such  action, nor 
can  a  person  having  neither  title  nor  right  of  possession  to  the  property  in  question 
join  in  an  action  for  its  recovery. '^^  An  agent  or  trustee  being  in  the  lawful  pos- 
session of  property,  may  bring  the  action  of  replevin  in  his  own  name  for  the 
recovery  thereof,'^,  and  an  administrator  or  executor  may  bring  an  action  of 


bringing  the  action  being  three  years. 
Payne  v.  Bruton,  10  Ark.  53. 

63.  Dee  v.  Hyland,  3  Utah  308,  3  Pac.  388. 

64.  Wells  f.  Halpin,  59  Mo.  92. 

65.  Torian  v.  McClure,  83  Ind.  310,  hold- 
ing that  where  the  property  is  in  the  hands 
of  a  purchaser  in  good  faith  for  value  and 
without  notice  of  defect  of  title,  a  demand  is 
necessary,  and  that  the  statute  of  limitations 
does  not  begin  to  run  until  the  time  of  such 
demand.  See  also  King  v.  Cressap,  22  La. 
Ann.  211,  holding  that  a  suit  for  the  recovery 
of  goods  on  deposit  or  their  value  is  in  time 
if  brought  within  one  year  after  demand  for 
restitution. 

66.  Roof  V.  Chattanooga  Wood  Split  Pul- 
ley Co.,  36  Fla.  284,  18  So.  597;  Meyer  v. 
Mosler,  64  Miss.  610,  1  So.  837;  Moore  v. 
Watson,  20  R.  I.  495,  40  Atl.  345. 

67.  Roof  v.  Chattanooga  Wood  Split  Pul- 
ley Co.,  36  Fla.  284,  18  So.  597. 

The  usee  may  be  considered  as  no  party 
to  the  action  and  his  name  treated  as  sur- 
plusage. Roof  V.  Chattanooga  Wood  Split 
Pulley  Co.,  36  Fla.  284,  18  So.  597.  See  also 
Meyer  v.  Moskr,  64  Miss.  610,  1  So.  837,  hold- 
ing, however,  that  while  the  name  of  a  usee 
may  be  treated  as  surplusage,  a  recovery  can 
be  had  only  when  the  nominal  plaintiff  is 
entitled  to  recover. 

68.  Lannes  v.  Courege,  31  La.  Ann.  74 
(holding  that  one  having  a  joint  interest  in 
personal  property  may  sue  alone  to  recover 
possession  from  a  mere  trespasser)  ;  Fergu- 
son V.  Rafferty,  128  Pa.  St.  337,  18  Atl.  484, 
6  L.  R.  A.  33  (holding  that  where  one  co- 
tenant  with  the  consent  of  one  and  without 
objection  by  the  other  of  his  cotenants  has 
sold  timber,  reserving  the  right  to  hold  the 
logs  when  cut  as  security  for  the  purchase- 
price,  he  may  bring  replevin  to  enforce  this 
security,  and  that  defendant  while  claiming 
under  the  sale  cannot  defeat  the  action  on 
the  ground  that  the  others  interested  in  the 
property  were  not  joined  as  plaintiffs)  ; 
Chaffee  v.  Harrington,  60  Vt.  718,  15  Atl. 
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350  (holding  that  one  joint  owner  of  a  horse 
who  with  the  consent  of  the  other  joint  owner 
has  possession  thereof  may  maintain  re- 
plevin to  recover  it  unless  the  right  of  de- 
fendant to  the  property  is  superior  to  his 
own ) . 

69.  Delaicare. —  Fell  v.  Taylor,  2  Pennew. 
372,  45  Atl.  716. 

Indiana. —  Bain  v.  Trixler,  24  Ind.  App. 
246,  56  N.  E.  690. 

Massachusetts. —  Hart  v.  Fitzgerald,  2 
Mass.  509,  3  Am.  Dec.  75. 

Missouri. —  Upham  v.  Allen,  76  Mo.  App. 
206  (holding  that  a  plaintiff  in  replevin 
showing  title  in  himself  and  others  not 
parties  cannot  recover)  ;  Upham  v.  Allen,  73 
Mo.  App.  224. 

Nebraska. —  Honaker  v.  Vesey,  57  Nebr. 
413,  77  N.  W.  1100. 

New  Jersey. —  Chambers  v.  Hunt,  18  N.  J. 
L.  339. 

North  Carolina. —  Heaton  v.  Wilson,  123 
N.  C.  398,  31  S.  E.  671. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  121. 

Joinder  of  joint  tenants  and  tenants  in 
common  see  supra,  I,  C,  2,  e. 

70.  Honaker  v.  Vesey,  57  N"ebr.  413,  77 
N.  W.  1100;  Chambers  v.  Hunt,  18  N.  J.  L. 
339. 

71.  Chambers  v.  Hunt,  18  N.  J.  L.  339; 
Wehlen  v.  Macke,  9  Ohio  Dec.  (Reprint)  565, 
15  Cine.  L.  Bui.  125. 

72.  Refeld  v.  Bellette,  14  Ark.  148.  But 
see  Lieberman  v.  Clark,  114  Tenn.  117,  85 
S.  W.  258,  69  L.  R.  A.  732,  holding  that  where 
the  whole  possessory  right  of  the  property 
in  replevin  is  in  one  of  plaintiffs,  it  is  imma- 
terial to  defendants  if  he  joined  others  with 
him  in  the  suit. 

73.  Colorado. —  Bartels  v.  Arms,  3  Colo. 
72. 

Georgia. —  McDufiie  v.  Irvine,  91  Ga.  748, 
17  S.  E.  1028. 

Michigan. —  Rose  v.  Eaton,  77  Mich.  247, 
43  N.  W.  972,  holding  that  B  as  custodian 
for  his  children,  being  in  the  legal  possession 


BEFLEYIN 


[34  Cyc]  li25 


replevin  for  property  of  his  intestate  in  his  own  name;  he  need  not  sue  in  his 
representative  capacity.^"* 

2.  Defendants.  In  an  action  of  replevin  the  person  in  possession  of  the 
property  is  ordinarily  the  proper  and  only  necessary  party  defendant/^  but  the 
joinder  as  defendant  of  a  person  not  in  possession  of  the  property  is  not  necessarily 
fatal  to  the  action. '^^  Plaintiff  is  not  required  to  join  as  defendants  persons  claim- 
ing an  interest  in  the  property  but  not  in  possession  thereof/^  or  a  stranger  in 
whom  property  is  pleaded  or  shown,  or  one  claiming  no  interest  in  the  property 
nor  any  right  to  possession;  nor  is  he  entitled  to  an  order  making  persons  so 
interested  but  whose  presence  is  not  necessary  to  the  determination  of  the  con- 
troversy between  him  and  defendant  in  possession  parties  against  their  will,^^ 
although  they  may  properly  be  admitted  as  defendants  upon  their  own  applica- 
tion.^^ It  has  been  held^  however,  that  a  servant  who  in  the  course  of  his  employ- 
ment wrongfully  takes  the  property  of  another  may  be  joined  with  the  master 
in  an  action  of  replevin/^  and  that  a  sheriff  and  his  purchaser  under  an  execution 
sale  may  be  joined  in  a  replevin  action  by  a  third  person  who  served  notice  of 
ownership  on  the  sheriff  prior  to  the  sale.^^    Where  the  action  is  against  an  officer 


of  crops  grown  on  their  land,  could  replevin 
them  in  his  own  name,  without  joining  the 
children,  from  an  officer  who  seized  them  on 
execution  against  him. 

Mississippi. —  Garrett  v.  Carlton,  65  Miss. 
188,  3  So.  376,  holding  that  an  action  to 
recover  property  which  had  been  conveyed  to 
a  trustee  should  be  brought  in  the  name  of 
the  trustee  who  has  the  legal  title. 

(^outh  Dakota. —  Church  v.  Foley,  10  S.  D. 
74,  71  N.  W.  759. 

See  42  Cent.  Dig.  tit.  "  Eeplevin,"  §  121. 

An  agent  of  a  mortgagee,  never  in  posses- 
sion of  the  property,  cannot  bring  an  action 
of  replevin  in  his  own  name.  Fullerton  v. 
Morse,  162  111.  43,  44  N.  E.  390  [affirming 
63  111.  App.  541]. 

74.  Branch  v.  Branch,  6  Fla.  314;  Kent  V. 
Bothwell,  152  Mass.  341,  25  N.  E.  721,  9  L.  R. 
A.  258;  Trask  v.  Donoghue,  1  Aik.  (Vt.)  370, 
holding  that  an  executor  need  not  describe 
himself  as  such  in  an  action  to  recover  prop- 
erty of  the  estate  wrongfully  converted  by  a 
stranger,  as  his  possession  and  accountability 
for  tlie  property  make  a  sufficient  title  for 
him  to  recover  in  his  own  name. 

But  after  a  person  has  ceased  to  be  admin- 
istrator he  cannot  maintain  an  action  of  re- 
plevin for  property  belonging  to  the  estate. 
Afflerbach  v.  McGovern,  79  Cal.  268,  21  Pac. 
837. 

75.  Illinois.— BlSitchf or d  v.  Boyden,  122 
111.  657,  13  N.  E.  801  [affirming  18  111.  App. 
378]  ;  Christy  v.  Ashlock,  93  111.  App.  651. 

Maryland. —  Hergberg  v.  Sachse,  60  Md. 
426. 

Michigan. —  Colby  v.  Portman,  115  Mich. 
95,  72  N.  W.  1098.  See  also  Michigan  Mut. 
L.  Ins.  Co.  V.  Cronk,  93  Mich.  49,  52  N.  W. 
1035,  holding  that  a  house  erected  on  land 
by  a  person  in  possession  under  a  contract 
of  purcliase  being  personal  property  after 
such  person  wrongfully  removes  it  from  the 
land,  no  homestead  right  can  attach  thereto, 
and  hence  in  an  action  of  replevin  by  the 
vendor  to  recover  it  such  person's  wife  is  not 
a  necessary  party. 

Missouri. —  Kansas    Moline    Plow    Co.  v. 


Way  land,  81  Mo.  App.  305,  holding  that  in 
an  action  of  replevin  against  the  assignee 
of  a  vendee  to  recover  goods  fraudulently 
sold  the  vendee  is  not  a  proper  party  de- 
fendant. 

Montana. —  Gallick  v.  Bordeaux,  31  Mont. 
328,  78  Pac.  583. 

Nebraska. —  Engel  v.  Dado,  66  Nebr.  400,, 
92  N.  W.  629. 

Neiu  York. —  Read  v.  Brayton,  143  N.  Y. 
342,  38  N.  E.  261;  Hazlett  v.  Hamilton  Stor- 
age, etc.,  Co.,  47  Misc.  660,  94  N.  Y.  Suppl. 
580;  King  Co.  v.  Seed,  6  Misc.  4,  25  N.  Y. 
Suppl.  1115. 

Oklahoma.—  Irwin  v.  WaUing,  4  Okla.  128, 
44  Pac.  219;  Burchett  v.  Purdy,  2  Okla.  391, 
37  Pac.  1053. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  122. 

Where  property  is  left  by  an  officer  with, 
another  person  who  retains  possession  thereof, 
such  person,  although  he  may  be  acting 
under  the  officer's  orders,  is  a  proper  defend- 
ant in  replevin  to  recover  such  property 
and  the  officer  is  not  a  necessary  party. 
Engel  v.  Dado,  66  Nebr.  400,  92  N.  W.  629. 

76.  PTerzberg  v.  Sachse,  60  Md.  426. 

77.  Read  v.  Brayton,  143  N.  Y.  342,  38 
N.  E.  261 ;  Hazlett  v.  Hamilton  Storao-e,  etc.. 
Co.,  47  Misc.  (N.  Y.)  660,  94  N.  Y.  Suppl.  580. 

78.  Thompson  v.  Sweetser,  43  Ind.  312. 

79.  Gerth  V.  Gerth,  9  Cal.  App.  735,  95 
Pac.  904. 

80.  Goldstein  v.  Shapiro,  85  N.  Y.  App. 
Div.  83,  82  N.  Y.,  Suppl.  1038;  Hochman  v. 
Hauptman,  76  N.  Y.  App.  Div.  72,  78  N.  Y. 
Suppl.  659;  King  Co.  r.  Seed,  6  Misc.  (N.  Y.) 
4,  25  N.  Y.  Suppl.  1115. 

81.  Valle  V.  Cerre,  36  Mo.  575,  88  Am. 
Dec.  161. 

Intervention  see  infra,  IT,  C,  3. 

82.  Hewitt  r.  Watertown  Steam  Engine 
Co.,  65  111.  App.  153,  holding  that  a  servant 
of  a  corporation  may  be  joined  with  the 
company  as  defendant  in  replevin  where  he 
took  the  pro])erty  in  the  course  of  his  service 
to  the  company. 

83.  Mitchell'  V.  McLeod,  127  Iowa  733,  104 
N.  W.  349. 
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to  recover  property  wrongfully  taken  by  him  under  process,  lie  may  be  sued 
either  as  an  officer  or  as  an  individual/*  and  in  such  action  the  officer  is  the  only 
necessary  party  defendant/^  it  being  unnecessary  to  join  the  judgment  creditor 
or  plaintiff  in  attachment/^  although  they  may  be  properly  admitted  as  defend- 
ants upon  their  own  application.^^ 

3.  INTERVENTI0N»  Subject  to  the  general  rules  governing  the  right  of  inter- 
vention/^ a  person  claiming  title  to  or  an  interest  in  or  claim  or  lien  upon  the 
property  involved  in  an  action  of  replevin  may  intervene  in  such  action  to  protect 
his  rights/^  and  the  sureties  on  the  bond  of  defendant  in  replevin  may  intervene 
to  protect  themselves  from  liability,  as  where  defendant  is  insolvent/^  or  the 
action  is  not  being  defended  in  good  faith.  But  while  interested  parties  may 
be  permitted  to  come  in,  they  will  not  be  compelled  to  do  so  against  their  will,^^ 
although  it  has  been,  held  that  where  defendant  by  his  answer  disclaims  title  and 
alleges  ownership  of  the  property  in  a  third  person,  the  court  should  of  its  own 
motion  require  such  person  to  intervene.  A  person  is  not  entitled  to  intervene, 
however,  who  has  no  interest  which  will  in  any  way  be  affected  by  the  decision 


84.  Irwin  t.  Walling,  4  Okla.  128,  44  Pac. 
219;  Burchett  v.  Purdy,  2  Okla.  391,  37  Pae. 
1053. 

85.  Illinois. —  Blatchford  v.  Boyden,  122 
111.  657,  13  N.  E.  801  [affirming  18  111.  App. 
578].  See  also  McCarthy  v.  Hetzner,  70  111. 
App.  480. 

Iowa. —  Bevan  v.  Hayden,  13  Iowa  122. 

Kansas. —  Hoisington  v.  Brakey.  31  Kan. 
560,  3  Pac.  353. 

Missouri.— VaWe  v.  Cerre,  36  Mo.  575,  88 
Am.  Dee.  161. 

Montana. —  Gallick  v.  Bordeaux,  31  Mont. 
528,  78  Pac.  583,  holding,  further,  that  the 
sureties  on  the  officer's  official  bond  are  im- 
properly joined  as  parties  defendant,  where 
they  were  not  in  any  manner  concerned  with 
the  seizure  or  detention  of  the  property. 

Washington. —  Scott  v.  McGraw,  3  Wash. 
«75,  29  Pac.  260. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  122. 

86.  Blatchford  v.  Boyden,  122  111.  657,  13 
N.  E.  801  [affirming  18  111.  App.  378]  ;  Bevan 
V.  Hayden,  13  Iowa  122;  Hoisington  v. 
Brakey,  31  Kan.  560,  3  Pac.  353. 

87.  Valle  v.  Cerre,  36  Mo.  575,  88  Am. 
Dec.  161,  holding  that  in  an  action  of  re- 
plevin against  a  sheriff  to  recover  goods  at- 
tached by  him,  it  is  proper  to  allow  the 
plaintiff  in  the  attachment  suit  to  be  made 
a  co-defendant.  See  also  Hoisington  v. 
Brakey,  31  Kan.  560,  3  Pac.  353. 

88.  See,  generally.  Pleading,  31  Cyc.  512. 

89.  Arkansas. —  Lambert  V.  Tucker,  83 
Ark.  416,  104  S.  W.  131. 

California. —  Hendy  Mach.  Works  v.  Dillon, 
135  Cal.  9,  66  Pac.  960,  person  claiming 
title  to  property. 

Iowa. —  Dupont  v.  Amos,  97  Iowa  484,  66 
N.  W.  774. 

Kansas. —  Wafer  v.  Harvey  County  Bank, 
36  Kan.  292,  13  Pac.  209,  holding  that  where 
creditors  of  a  debtor  cause  property  of  the 
latter  to  be  attached  and  an  action  of  re- 
plevin is  brought  by  a  mortgagee  or  pledgee 
against  the  officer  holding  property,  such 
creditors  should  be  permitted  to  intervene  in 
the  action  of  replevin. 

Missouri. —  Talbot  v.  Magee,  59  Mo.  App. 
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347,  holding  that  in  replevin  before  a  justice 
to  recover  a  mare  from  an  execution  plaintiff 
to  whom  the  constable  delivered  her  for  safe- 
keeping after  levying  upon  her,  it  is  not  re- 
versible error  to  deny  the  constable's  applica- 
tion to  be  made  a  party  defendant,  where  a 
defense  that  the  constable  might  have  made 
was  not  permitted  to  be  made  by  the  execu- 
tion plaintiff  as  his  bailee  and  custodian  of 
the  mare.  But  see  Browning  v.  Randol,  69 
Mo.  App.  595,  holding  that  an  interplea 
cannot  be  filed  by  an  adverse  claimant  of 
property  in  an  action  of  replevin,  and  that 
an  interplea  in  such  an  action  cannot  be 
treated  as  an  intervention. 

'Nebraska. —  Welborn  v.  Eskey,  25  Nebr. 
195,  40  K  W.  960;  Albright  v.  Brown,  23 
Nebr.  136,  36  N.  W.  297,  mortgagee. 

New  York. —  Rosenberg  v.  Salomon,  144 
N.  Y.  92,  38  N.  E.  982  [affirming  8  Misc. 
616,  29  N.  Y.  Suppl.  327]  (judgment  creditor 
in  action  against  officer)  ;  Conklin  v.  Bishop, 
3  Duer  646  (plaintiff  in  execution  in  action 
against  constable)  ;  Friedman  v.  Schreiber,  50 
Misc.  617,  98  N.  Y.  Suppl.  235;  Standard 
Sewing  Mach.  Co.  v.  Heyman,  25  Misc.  429, 
54  N.  Y.  Suppl.  936. 

Ohio. —  Morgan  v.  Spangler,  20  Ohio  St. 
38,  plaintiff  in  attachment  in  action  against 
sheriff. 

Pennsylvania. —  Lawall  v.  Lawall,  150  Pa. 
St.  626,  24  Atl.  289;  Holmes  v.  Pennsylvania 
R.  Co.,  2  Pa.  Co.  Ct.  345,  18  Wkly.  Notes 
Cas.  429,  assignee  of  bill  of  lading  in  action 
against  consignee  and  common  carrier  for 
goods  stopped  in  transitu. 

South  Carolina. —  Wilkins  v.  Lee,  42  S.  C. 
31,  19  S.  E.  1016. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  123. 

90.  Coburn  v.  Smart,  53  Cal.  742;  Boess- 
neck  V.  Bab,  27  Misc.  (N.  Y.)  379,  58  N.  Y. 
Suppl.  849. 

91.  Coburn  V.  Smart,  53  Cal.  742. 

92.  Goldstein  v.  Shapiro,  85  N.  Y.  App. 
Div.  83,  82  N.  Y.  Suppl.  1038;  King  Co. 
V.  Seed,  6  Misc.  (N.  Y.)  4,  25  N.  Y.  Suppl. 
1115. 

93.  Wilkins  v.  Lee,  42  S.  C.  31,  19  S.  E. 
1016. 
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of  the  case,^*  nor  will  a  person  be  permitted  to  intervene  where  there  has  been 
an  unreasonable  delay  in  making  the  apphcation/^  or  to  grant  the  apphcation  if 
it  would  delay  the  disposition  of  the  case  between  the  original  parties/-^*^  or  where 
the  only  right  which  the  applicant  shows  to  the  property  rests  upon  his  own 
fraud;  and  where  a  person  with  the  consent  of  the  parties  consents  to  be  a  defend- 
ant after  the  action  has  been  pending  for  several  months,  and  no  action  is  then 
taken  by  the  court,  it  is  not  error  for  the  trial  court  on  rendering  judgment  to 
order  that  he  be  dropped  from  the  action. 

4.  Substitution  of  Parties.  In  some  jurisdictions  the  statutes  provide  that 
in  actions  against  an  officer  for  the  recovery  of  property  seized  under  process,  the 
court  may  upon  application  substitute  plaintiff  in  such  process  as  defendant,^'-* 
but  it  is  within  the  discretion  of  the  court  to  grant  or  refuse  such  application.^ 
Provision  is  also  made  by  statute  for  the  substitution  of  an  assignee  of  the  cause 
of  action  after  suit  brought  as  plaintiff,^  and  for  the  substitution  as  defendant  of 
a  person  claiming  the  property  in  question,  upon  application  of  the  original  defend- 
ant who  is  in  possession  of  the  property  but  has  no  claim  thereto.^  It  has  been 
held,  in  the  absence  of  express  statutory  provision,  that  where  the  property  has 
been  distrained  for  rent  by  an  agent  of  a  landlord,  the  landlord  may  come  in  and 
be  substituted  for  the  agent  and  avow  for  rent  in  arrear,*  and  that  the  coheirs  or 
joint  tenants  of  a  defendant  in  replevin  may  upon  his  death  come  in  and  defend 
the  action;^  but  where  plaintiff  has  taken  the  property,  it  is  error  to  permit  a 
stranger  to  be  substituted  for  the  original  plaintiff,  over  defendant's  objection,^ 
or  at  least  it  is  not  error  to  refuse  to  do  so  where  the  person  sought  to  be  substi- 
tuted as  plaintiff  has  not  given  any  bond,^  and  in  any  case  where  a  substitution 


94.  Knowles  Loom  Works  v.  Ryle,  81  Fed. 
940,  holding  that  holders  of  bonds  secured 

'  by  a  mortgage,  to  the  lien  whereof  certain 
machinery  is  subject,  are  not  entitled  to  in- 
tervene as  parties  defendant  in  an  action 
of  replevin  for  the  machinery,  where  defend- 
ant has  elected  to  give  a  claim  property  bond 
to  the  marshal,  and  to  retain  the  machinery, 
iis  their  interests  cannot  be  affected  by  the 
decision. 

95.  Clemmons  V.  Hampton,  70  N.  C.  534, 
in  which  case  it  was  held  that  an  appli- 
cation to  intervene  made  by  a  person  claim- 
ing to  be  the  owner  of  a  part  of  the  property 
is  properly  denied  on  the  ground  of  laches, 
where  he  has  waited  for  more  than  three 
years  after  the  seizure  and  shows  no  excuse 
for  the  delay. 

,  96.  Dupont   v.    Amos,    97    Iowa   484,  66 
N.  W.  774. 

97.  Lew  v.  Woodcock,  63  N.  H.  413. 

98.  Harrison  Clark,  74  Conn.  18,  49 
Atl.  186. 

99.  Wafer  v.  Harvey  Countv  Bank,  36 
Kan.  292,  13  Pac.  209;  Sifford  "r.  Beaty,  12 
Ohio  St.  189;  France  v.  Omaha  First  Nat. 
Bank,  3  Wyo.  187,  18  Pac.  748. 

1.  Wafer  'V.  Harvey  County  Bank,  36  Kan. 
292,  13  Pac.  209  (holding  that  the  refusal  of 
such  permission  cannot  be  assigned  for  error 
'•unless  the  discretion  of  the  court  is  clearly 
abused)  ;  Sifford  r.  Beatty,  12  Ohio  St.  189 
(holding  that  the  statute  authorizing  such 
substitution  is  merely  permissive  and  not 
mandatory,  and  that  the  a])plication  is 
properly  denied  where  the  action  is  to  recover 
both  the  property  and  damages  for  its  deten- 
tion, and  plaintiff  in  attachment  seeking  to  be 
substituted  is  a  non-resident  and  probably  in- 


solvent and  the  statute  merely  requires  a  bond 
for  costs  to  be  given ) . 

2.  See  Kreibohm  V.  Yancey,  154  Mo.  67, 
55  S.  W.  260,  holding  that  under  Rev.  St. 
(1889)  §  2204,  authorizing  the  substitution 
of  the  assignee  of  a  cause  of  action  as  plain- 
tiff after  suit  brought,  there  was  no  error  in 
the  trial  court  requiring  plaintiff's  assignee 
in  an  action  of  replevin  who  had  possession  of 
the  property  claimed  to  give  a  new  bond  as  a 
condition  for  substitution. 

3.  State  n.  First  Judicial  Dist.  Ct.,  28 
Mont.  445,  72  Pac.  867  (holding,  however, 
that  the  court  cannot  make  the  order  substi- 
tuting a  claimant  on  the  application  of  a  de- 
fendant who  has  no  control  of  the  property, 
because  of  its  previous  delivery  to  the  sheriff, 
and  no  power  to  deliver  it  on  the  court's 
order);  Lynch  v.  St.  Johns,  8  Daly  (N.  Y.) 
142  (holding,  however,  that  the  court  cannot 
make  an  order  substituting  a  claimant  to  the 
property  as  defendant  unless  the  original  de- 
fendant in  possession  thereof  delivers  it  to 
the  sheriff  and  the  claimant  makes  the  affi- 
davit of  title  and  right  of  possession  as  re- 
quired bv  statute). 

4.  Keckley  v.  Harris,  2  McMull.  (S.  C.) 
196. 

5.  Talvande  v.  Cripps,  2  INlcCord  (S.  C.) 
164,  wliere  defendant  as  administrator  and 
agent  for  the  heirs,  of  whom  he  was  one,  liad 
distrained  for  rent  and  the  tenant  had  brought 
replevin,  and  defendant  died  while  the  action 
was  pending,  and  the  other  heirs  were  allowed 
to  come  in  and  defend. 

6.  Mever  v.  Omaha  Furniture,  etc.,  Co..  76 
Xebr.  405,  107  N.  W.  767;  Flanders  r.  Lvon, 
51  Nebr.  102.  70  N.  W.  524. 

7.  Pierce  r.  Batten,  3  Kan.  App.  396.  42 
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of  parties  is  not  a  matter  of  right  it  should  not  be  permitted  where  it  would  operate 
to  the  prejudice  of  the  adverse  party. ^  So  it  has  been  held  that  a  substitution 
introducing  entire  new  parties  is  properly  refused.^  Where  there  is  a  substitu- 
tion of  parties  plaintiff  a  stipulation  entered  into  by  the  original  plaintiff  will 
bind  the  substituted  plaintiff/^ 

III.  Proceedings  For  Taking  and  Redelivery  of  Property. 

A.  Affidavit  —  1.  Necessity  and  Purpose.  The  office  of  the  affidavit 
which  is  required  under  the  various  statutes  upon  suing  out  a  writ  of  replevin  or 
instituting  a  claim  and  delivery  proceeding  is  to  anticipate  the  delivery  of  the 
property  to  plaintiff  without  waiting  for  the  determination  of  his  rights  by  judg- 
ment.It  corresponds  to  the  ''proceeding  by  plaint"  under  the  statute  of  Marl- 
bridge/^  and  where  such  immediate  possession  of  the  property  is  demanded,  the 
affidavit  required  by  statute  is  an  essential  prerequisite  to  the  order  for  delivery 
or  the  issue  or  execution  of  the  writ  as  the  statute  may  provide.^^    The  facts 


Pac.  924,  holding  that  one  who  neither  de- 
manded the  property  nor  gave  a  bond  could 
not  be  substituted",  for  a  plaintiff  in  replevin, 
v/ho  had  made  a  demand  and  given  bond,  and 
who  was  in  possession  of  the  property. 

8.  Flanders  v.  Lyon,  51  Nebr.  102,  70 
N.  W.  524. 

9.  Anderson  v.  Stewart,  108  Md.  340,  70 
Atl.  228.  Substitution  of  surviving  partners 
for  individual  plaintiff. 

10.  Temple  r.  Alexander,  53  Cal.  3. 

11.  See,  generallv,  Affidavits,  2  Cj^c.  1. 

12.  Eaton  v.  Langley,  65  Ark.  448,  47 
S.  W.  123,  42  L.  R.  A.  474;  Hawes  v.  Robin- 
son, 44  Ark.  308  (to  procure  order  of  de- 
livery) ;  Eads  r.  Stephens,  63  Mo.  90;  Bing- 
ham V.  Morrow,  29  Mo.  App.  448. 

Preventing  retention  by  defendant. —  It 
also  serves  the  purpose  of  preventing  defend- 
ant's retention  of  the  property  by  giving 
bond.  Keim  Vette,  167  Mo.  389,  67  S.  W. 
223. 

13.  St.  52  Hen.  II,  c.  21  {.cited  in  Anderson 
V.  Hapler,  34  111.  436,  85  Am.  Dec.  318j ; 
Bar  dwell  h\  Stubbert,  17  Nebr.  485,  23  N.  W. 
344. 

14.  Arkansas. —  Schattler  v.  Heisman,  85 
Ark.  73,  107  S.  W.  196. 

Connecticut. — Nichols  v.  Standish,  48  Conn. 
321. 

Kansas.— V2iVi\  v.  Hodges,  26  Kan.  225. 

Nebraska. — Eacine-Sattley  Co.  v.  Meinen,  79 
Nebr.  33,  114  N.  W.  602  [vacatijig  judgment 
in  79  Nebr.  32,  112  N.  W.  321];  J.  I.  Case 
Threshing  Machine  Co.  v.  Rosso,  78  Nebr.  184, 
110  N.  W.  685;  Muller  V.  Plue,  45  Nebr.  701, 
64  N.  W.  232;  Armour  v.  Arres,  5  Nebr. 
(Unoff.)  383,  98  N.  W.  843. 

Neic  York. —  Berrien  v.  Westervelt,  12 
Wend.  194,  under  statute  forbidding  execution 
of  writ  unless  the  prescribed  affidavit  is  made. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  128. 

As  to  a  new  party  brought  in  by  amend- 
ment after  obtaining  an  order  of  delivery, 
the  proceeding  is  held  to  be  void  without  any 
additional  affidavit,  etc.  Bardwell  v.  Stubbert, 
17  Nebr.  485,  23  N.  W.  344. 

Objection  jurisdictional  or  otherwise. — A 
failure  to  comply  with  the  requirement  is 
held  to  be  merely  an  irregularity  in  procuring 
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and  issuing  the  replevin  process,  which  at 
most  makes  it  voidable  at  the  election  of 
defendant  in  replevin,  but  does  not  render  it 
void  (Nichols  v.  Standish,  48  Conn.  321),  and 
it  cannot  be  set  up  collaterally,  as  in  pro- 
ceedings to  enforce  liability  on  the  replevin 
bond  (Nichols  v.  Standish,  supra-,  Jennison 
V.  Haire,  29  Mich.  207).  But  under  various 
statutes  conferring  jurisdiction  of  such  pos- 
sessory actions  upon  inferior  courts,  as  jus- 
tices of  the  peace,  the  affidavit  is  held  to  be  the 
basis  of  the  suit  and  without  it  there  is  no 
jurisdiction.  Clow  v.  Gilbert,  54  111.  App. 
134;  Bloomingdale  v.  Chittenden,  75  Mich. 
305,  42  N.  W.  836;  Elliott  v.  Whitmore,  5 
Mich.  532 ;  Crawford  Commercial  State  Bank 
V.  Ketcham,  46  Nebr.  568,  65  N.  W.  201; 
Armour  v.  Arres,  5  Nebr.  (Unoflf.)  383,  98 
N.  W.  843 ;  Detroit  Safe  Co.  r.  Kelly,  78  Wis. 
134,  47  N.  W.  187;  Daily  v.  Doe,  3  Fed.  903, 
under  New  York  statute,  as  to  which,  however, 
see  Young  v.  Carey,  29  Misc.  (N.  Y.)  278,  61 
N.  Y.  Suppl.  508,  where  the  necessity  for  the 
affidavit  is  made  to  depend  upon  whether  im- 
mediate possession  of  the  property  is  sought. 
In  Indiana  the  cases  seem  not  to  have  been  in 
accord,  some  considering  the  affidavit  as  not 
jurisdictional  (Fawkner  v.  Baden,  89  Ind. 
587;  Eddy  v.  Beal,  34  Ind.  159;  Lemert  v. 
Shaffer,  5  Ind.  App.  468,  31  N.  E.  1128,  32 
N.  E.  788),  while  others  take  a  different  view 
(Deardoff  v.  Ulmer,  34  Ind.  353;  Allen  v. 
Frederick,  26  Ind.  App.  430,  59  N.  E.  330). 

Affidavit  before  execution  but  not  before 
issue  of  the  writ  is  sometimes  contemplated 
by  the  statute,  and  in  such  case  jurisdiction 
to  issue  the  writ  does  not  depend  upon  the 
affidavit  which,  however,  must  be  made  and 
annexed  to  the  writ  before  it  is  executed. 
Taylor  i\  Kalamazoo  Circuit  Judge,  100  Micii. 
181,  58  N.  W.  835;  Baker  v.  Dubois,  32  Mich. 
92;  Wilbur  V.  Flood,  16  Mich.  40,  93  Am. 
Dec.  203;  Phenix  v.  Clark,  2  Mich.  327. 

A  judgment  by  default  cannot  be  sustained 
when  the  writ  was  improvidently  issued  ^^ith- 
out  the  required  affidavit.  Kehoe  v.  Rounds, 
69  111.  351. 

An  oath  before  the  magistrate  will  not 
suffice  to  take  the  place  of  the  affidavit  or 
oath  or  affirmation  reduced  to  writing,  pre- 
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necessary  to  be  set  forth  in  such  affidavit  are  held  to  form  no  part  of  the  issues/^ 
although,  on  the  other  hand,  when  the  purpose  of  the  affidavit  to  authorize  a 
preliminary  seizure  of  property  in  an  action  before  a  justice  of  the  peace  has  been 
accomplished  it  sometimes  serves  as  a  complaint.^®  Under  various  statutory 
provisions,  the  action  may  be  brought  and  the  rights  of  the  parties  tried  without 
a  preliminary  seizure  of  the  property,  such  seizure  being  a  mere  ancillary  or  pro- 
visional remedy  which  plaintiff  may  or  may  not  pursue  at  his  option,  and  the 
affidavit  is  not  essential  if  he  should  elect  to  proceed  without  disturbing  defend- 
ant's possesoion.^^  In  such  cases  the  affidavit  is  not  jurisdictional.  If  there  is 
no  pleading  there  is  no  case  in  court  to  be  tried,  even  though  the  affidavit  is  filed, 
while,  on  the  other  hand,  if  there  is  a  good  pleading  there  is  a  cause  in  court  with- 
out the  affidavit;  the  action  may  proceed  to  judgment  determining  the  rights 
of  the  parties  and  if  the  writ  or  order  has  issued  improperly  the  remedy  is  by 
quashal  or  setting  it  aside. 

2.  Affidavit  by  Agent  or  Attorney.  Generally,  under  the  various  statutory 
provisions,  an  affidavit  in  replevin,  which  is  verified  by  plaintiff's  duly  author- 
ized agent  or  attorney,  is  sufficient,^^  or  by  plaintiff  or  someone  who  acts  in  his 


scribed  by  the  statute  as  a  condition  precedent 
to  the  attaching  of  jurisdiction.  Evans  v. 
Bouton,  85  111.  579. 

15.  Hoisington  v.  Armstrong,  22  Kan.  110; 
Moser  i\  Jenkins,  5  Oreg.  447.  So  where  the 
cause  may  proceed  without  a  preliminary 
seizure  of  the  property,  the  facts  justifying 
such  seizure  need  not  be  set  up  in  plaintiff's 
pleading  in  order  to  confer  jurisdiction. 
Racine-Sattley  Co.  v.  Meinen,  79  Nebr.  33, 
114  N.  W.  602  [vacating  judgment  in  79 
Nebr.  32,  112  N.  W.  321]. 

A  variance  between  affidavit  and  com- 
plaint will  not  be  material,  Kerrigan  v. 
Ray,  10  How.  Pr.  (N.  Y.)  213;  Moser  v. 
Jenkins,  5  Oreg.  447.  The  rule  was  otherwise, 
however,  under  the  old  system  of  pleading. 
Kerrigan  v.  Ray,  supra. 

16.  Hawes  V.  Robinson,  44  Ark.  308;  Han- 
ner  v.  Bailey,  30  Ark.  681. 

On  appeal  from  a  judgment  of  a  justice's 
court  a  new  affidavit  in  replevin  need  not  be 
filed  unless  by  way  of  amendment,  and,  the 
original  affidavit  being  sufficient,  if  another  is 
filed  in  the  appellate  court  it  must  be  taken 
to  be  by  way  of  amendment  and  not  as  stat- 
ing a  new  cause  of  action.  Dodd  v.  Skelton, 
■65  Nebr.  585,  91  K  W.  543;  German  Nat. 
Bank  V.  Aultman,  63  Nebr.  324,  88  N.  W.  479. 

17.  Arkansas. — •  Schattler  v.  Heisman,  85 
Ark.  73,  107  S.  W.  196;  Eaton  v.  Langley,  65 
Ark.  448,  47  S.  W.  123,  42  L.  R.  A.  474. 

California. —  Wellman  r.  English,  38  Cal. 
583,  under  claim  and  delivery  statute. 

Indiana. —  Hodson  i\  Warner,  60  Ind.  214; 
Catterlin  v.  Mitchell,  27  Ind.  298,  89  Am. 
Dee.  501. 

Kansas. —  Lamont  v.  Williams,  43  Kan. 
558,  23  Pac.  592;  Batchelor  v.  Walburn,  23 
Kan,  733;  Williams  v.  Gardner,  22  Kan.  122. 

Missouri.— Ke\m  v.  Vette,  167  Mo.  389,  67 
R.  W.  223;  Eads  r.  Stephens,  63  Mo.  90; 
Bingham  V'.  Morrow,  29  Mo.  App.  448 ;  Keen 
V.  Munger,  52  Mo.  App.  660;  Hamilton  v. 
Clark,  25  Mo.  App.  428. 

NehrasJca. — Racin<^-Sattley  Co.  i\  Meinen,  79 
Nebr.  33,  114  N.  W.  602  [vacating  judgment 
in  79  Nebr.  32,  112  N.  W.  321]. 


NeiD  York. —  Young  v.  Carey,  29  Misc.  278, 
61  N.  Y.  Suppl.  508. 

North  Carolina. —  Bridgers  v.  Ormond,  148 
N.  C.  375,  62  S.  E.  422;  Jarman  v.  Ward,  67 
N.  C.  32. 

South  Dakota. —  Johnson  t\  Hillenhand,  18 
S.  D.  446,  101  N.  W.  33;  Simpson  Brick-Press 
Co.  V.  Marshall,  5  S.  D.  528,  59  N.  W.  728, 
which  cases  are  under  claim  and  delivery 
statute. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  128. 

18.  Schattler  v.  Heisman,  85  Ark.  73,  107 
S.  W.  196;  Keim  v.  Vette,  167  Mo.  389,  67 
S.  W.  223;  F.  G.  Oxley  Stave  Co.  v.  Wlntson, 
34  Mo.  App.  624;  Racine-Sattley  Co.  v. 
Meinen,  79  Nebr.  33,  114  N.  W.  602  [vacating 
judgment  in  79  Nebr.  32,  112  N.  W.  321]. 

19.  Schattler  v.  Heisman,  85  Ark.  73,  107 
S.  W.  196;  Eaton  v.  Langley,  65  Ark.  448, 
47  S.  W.  123,  42  L.  R.  A.  474  (holding  that 
under  the  statutory  provision  that  a  judgment 
for  plaintiff  may  be  for  the  delivery  of  the 
property,  or  for  the  value  thereof,  in  case  a 
delivery  cannot  be  had,  and  damages  for  the 
detention,  the  right  to  this  judgment  is  in  no 
wise  affected  by  the  issue  or  failure  to  issue 
an  order  of  delivery)  ;  Williams  v.  Gardner, 
22  Kan.  122  (action  proceeds  as  for  dam- 
ages) ;  Jarman  r.  Ward,  67  N.  C.  32  (under 
the  claim  and  delivery  statute  the  action  pro- 
ceeds as  the  old  action  of  detinue). 

Even  if  the  writ  issues  the  want  of  an 
affidavit  is  not  material  after  judgment  where 
the  possession  was  not  taken  under  the  writ. 
Lamont  r.  Williams,  43  Kan.  558,  23  Pac. 
592.  So  also  where  the  order  for  possession 
issues  from  a  justice's  court  on  a  defective 
affidavit,  but  the  property  is  not  found,  Wil- 
liams r.  Gardner,  22  Kan.  122, 

20.  See  infra,  ITT.  A,  4,  a. 

21.  Colorado.— mUoY  r.  Graf,  14  Colo. 
App.  167,  59  Pac.  416. 

Illinois. —  Colborn  r.  Barton,  14  111.  Aj^p. 
449. 

Ivdlaria. —  lUU  r.  Durham,  117  Tnd.  429,  20 
N.  E.  282.  as  to  tlie  verification  of  a  complaint 
in  replevin. 

Michigan.— Vhcnix  r.  Clark,  2  :\rich.  327. 
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behalf, 22  as  where  the  facts  are  within  his  personal  knowledge  or  plaintiff  is  not 
within  the  county,  etc.;^^  but  it  should  appear  that  the  person  so  making  the 
affidavit  is  acting  for  the  principal  in  the  capacity  as  contemplated  by  the  statute.^* 
The  facts  which  the  statute  requires  to  be  alleged  positively  cannot  be  alleged  in 
the  form  that  affiant  befieves  them;     and  the  affidavit  must  refer  to  the  rights  and 


ISlehraska. —  Hersliiser  v.  Delone,  24  Nebr 
380,  38  N.  W.  863. 

A^ew  York. —  Sloan  v.  Implement  Dealers' 
Mfg.  Co.,  25  Misc.  451,  55  N.  Y.  Snppl.  558. 

Canada. —  Arnold  v.  Hamilton,  1  Ont.  Pr. 
263,  holding  that  a  statute  requiring  an  affi- 
davit by  the  party,  his  agent  or  servant,  re- 
quires that  the  agent,  if  the  affidavit  is  made 
by  the  agent,  shall  be'one  bearing  that  general 
relation  to  the  principal  in  respect  to  his  busi- 
ness in  which  the  cause  of  action  arose,  and 
not  merely  one  who  is  acting  for  the  principal 
in  the  matter  of  making  the  affidavit. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  131. 

The  father  of  a  minor,  who  is  his  next 
friend  in  an  action,  can,  as  his  natural  guard- 
ian, make  an  affidavit  in  replevin  for  his  son. 
Wilson  v.  Me-ne-chas,  40  Kan.  648,  20  Pac. 
468. 

Amended  affidavit  by  agent  see  infra.  III, 
A,  4,  a. 

22.  Spencer  v.  Bell,  109  N.  C.  39,  13  S.  E. 
704. 

23.  See  the  statutes  of  the  several  states; 
and  the  cases  cited  supra,  note  21.  See  also 
Affidavits,  2  Cyc.  5. 

24.  Detroit  Safe  Co.  v.  Kelly,  78  Wis.  134, 
47  N.  W.  187,  where  it  is  held  that  since  the 
affidavit  required  by  the  statute  in  an  action 
before  a  justice  of  the  peace  is  jurisdictional, 
one  which  fails  to  show  that  affiant,  other 
than  plaintiff,  is  acting  on  plaintiff's  behalf, 
is  void,  and  the  objection  is  not  waived  by  a 
failure  to  raise  it  either  before  the  magistrate 
or  in  the  circuit  court  on  appeal.  But  the 
mere  fact  that  the  affidavit  was  made  by  an- 
other than  plaintiff  will  not  require  Its 
quashal  and  the  affidavit  not  being  in  the 
record  on  appeal  the  person  making  it  will 
be  presumed  to  have  possessed  the  proper 
qualification.  Miller  v.  Graf,  14  Colo.  App. 
167,  59  Pac.  416. 

Description  as  agent  or  allegation  of  re- 
lation.—  It  is  more  regular  that  the  fact  of 
the  agency  should  be  stated  and  sworn  to  in- 
stead of  being  added  to  the  name  of  the  affiant 
by  way  of  description  in  that  part  of  the  in- 
strument designating  the  person  who  is  swear- 
ing to  the  facts  to  be  set  out,  but  an  affidavit 
in  the  first  form  is  not  fatally  defective  and 
the  objection  is  not  jurisdictional.  Reming- 
ton Sewing  Mach.  Co.  v.  Cushen,  8  Mo.  App. 
528,  holding  that  where  the  affidavit  states 
*'  J.  L.  Jackson,  agent  for  plaintiff,  makes 
oath  and  says,"  etc.,  the  fact  that  J's  agency 
is  not  stated  is  not  fatal.  In  Canada  it  was 
held  that  under  a  statute  enacting  that  before 
a  writ  of  replevin  shall  issue,  the  person 
claiming  the  property,  "  his  servant  or  agent " 
shall  make  a  prescribed  affidavit,  which  con- 
templates that  the  agent  or  servant  shall  sus- 
tain that  relation  in  the  particular  business 
of  the  principal  in  which  the  cause  of  action 
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arose  and  not  one  who  is  merely  deputed  to 
make  the  affidavit,  the  affidavit  must  show 
the  agency  contemplated,  but  that  an  affidavit 
showing  that  affiant  is  "  now  acting  "  for  the 
principal  will  be  sufficiant  if  it  can  be  gath- 
ered from  other  parts  of  the  affidavit  that 
such  acting  is  as  agent  within  the  meaning 
of  the  statute.  Arnold  v.  Hamilton,  1  Ont. 
Pr.  263. 

^  Signing  name  of  principal.—  The  affidavit 
should  regularly  be  signed  in  the  name  of  the 
agent,  but  signing  in  the  name  of  the  prin- 
cipal by  the  agent,  naming  him  as  such,  is. 
held  sufficient  where  it  is  shown  in  the  body 
of  the  instrument  that  it  is  made  by  affiant 
as  agent.  Hershiser  v.  Delone,  24  Nebr.  380, 
38  N.  W.  863;  Spencer  v.  Bell,  109  N.  C.  39, 
13  S.  E.  704. 

25.  Frink  v.  Flanagan,  6  111.  35;  Cutler 
V.  Rathbone,  1  Hill  (N.  Y.)  204,  in  which 
cases  the  affidavit  was  held  amenable  in  this 
respect.  But  the  court  will  assume  personal 
knowledge  in  the  case  of  allegations  made  by 
one  who  appears  to  have  been  in  a  position 
to  have  had  such  knowledge  of  the  particular 
matters,  without  an  express  allegation  of  per- 
sonal knowledge  and  an  affidavit  by  an  agent 
alleging  personal  knowledge  and  in  addition 
thereto  that  he  had  been  the  agent  and  had 
personal  charge  of  the  transactions  involved 
in  the  action  is  sufficient.  Sloan  v.  Inde- 
pendent Dealers'  Mfg.  Co.,  25  Misc.  (N.  Y.) 
451,  55  N.  Y.  Suppl.  558,  where  it  was  held 
that  the  statute  providing  for  the  affidavit 
in  replevin  did  not  require  that  it  be  made 
to  appear  therein  "  to  the  satisfaction "  of 
a  judge,  etc.,  that  certain  facts  existed,  as  in 
the  case  of  an  attachment,  but  simply  that 
the  affidavit  should  "  contain  the  following 
allegations,"  and  that  in  the  absence  of  an 
affirmative  showing  in  the  affidavit  that  the 
agent  had  no  knowledge  of  the  matters  alleged 
in  positive  form,  it  is  questionable  whether 
the  statute  required  the  affidavit  to  show  af- 
firmatively that  the  agent  had  personal  knowl- 
edge. 

Where  the  principal  might  have  alleged 
particular  matters  according  to  his  best 
knowledge,  the  agent  may  make  the  affidavit 
in  the  same  manner,  and  a  provision  of  the 
code  in  regard  to  setting  forth  the  grounds  of 
information  and  belief,  to  the  effect  that  where 
an  affidavit  is  by  an  agent  who  is  compelled 
to  make  allegations  upon  information  and 
belief  which  his  principal  could  make  with 
positive  knowledge  he  shall  set  forth  the 
grounds  of  his  information  and  belief,  do  not 
apply;  or  if  they  do  apply,  the  affidavit  in 
question  was  held  sufficient,  being  positive  as 
to  all  allegations  except  one,  and  having  set 
forth  certain  causes  of  information  and  belief 
they  must  be  held  to  apply  to  that  particular 
allegation  and  may  justify  the  allegation  with- 
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claims  of  the  principal  and  not  those  of  the  affiant,  and  if  in  each  necessary  alle- 
gation it  refers  to  the  claims  of  the  affiant,  it  will  be  treated  as  in  his  favor  indi- 
vidually and  insufficient  to  authorize  the  issue  of  an  order  of  the  levy  in  favor 
of  the  principal.^''  Where  plaintiff  is  a  corporation,  and  therefore  cannot  make 
an  affidavit,  any  official  engaged  in  its  management  and  familiar  with  the  facts 
might  properly  do  so.^^ 

3.  Requisites,  Sufficiency,  and  Validity  —  a.  In  General.  An  affidavit 
made  to  obtain  an  order  for  dehvery  of  the  property  or  to  authorize  the  issue  of 
a  writ  of  replevin  must  contain  all  the  material  averments  which  by  the  statute 
are  essential  to  entitle  the  party  to  anticipate  the  dehvery  of  the  property,"'^  and 
should  be  in  the  form  prescribed ;  but  it  need  not  contain  any  other  averments, 
and  if  it  is  in  the  language  of  the  statute  it  will  be  sufficient. It  is  sufficient  if 
it  substantially  complies  with  the  statutory  requisites,  and  mere  formal  or  clerical 
defects  are  not  fatal  to  the  exercise  of  jurisdiction  of  the  cause.'^^  Thus  defects 
in  designating  the  name  of  plaintiff  will  not  render  the  affidavit  insufficient  where 
the  officer  who  issues  the  writ  thereon  certifies  that  the  affidavit  was  subscribed 
and  sworn  to,^^  and  a  clerical  mistake  in  the  spelHng  of  defendant's  name  is  imma- 
terial where  the  identity  of  the  party  otherwise  appears. It  is  not  a  good  rule 
to  permit  affidavits  to  be  untruely  made  under  the  expectation  that  something; 
will  be  done  to  make  them  true,  and  where  a  demand  is  necessary  to  support  the 


out  setting  forth  in  all  of  the  details  just 
what  the  information  was.  Sloan  v.  Imple- 
ment Dealers'  Mfg.  Co.,  25  Misc.  (N.  Y.)  451, 
55  N.  Y.  Suppl.  558. 

26.  Commercial  State  Bank  v.  Ketcham,  46 
Nebr.  568,  65  N.  W.  201,  where  a  jurisdic- 
tional affidavit  was  not  amendable.  Armour 
V.  Arres,  5  Nebr.  (Unoff.)  383,  98  N.  W.  843. 

27.  National  Enameling,  etc.,  Co.  v.  Kap- 
lan, 53  N.  Y.  App.  Div.  96,  65  N.  Y.  Suppl. 
782,  affidavit  bj^  treasurer  sufficient.  See  also 
Affidavits,  2  Cyc.  8, 

28.  Form  of  afSdavit  in  whole,  in  sub- 
stance, or  in  part  see  Burton  v.  Curyea,  40 
111.  320,  322,  89  Am.  Dec.  350;  Knowles  v. 
Cavanaugh,  144  Mich.  260,  262,  107  N.  W. 
1073;  Stever  v.  Brown,  119  Mich.  196,  197, 
77  N.  W.  704;  Carson  r.  Small,  32  Minn.  492, 
493,  21  N.  W.  737;  Vinnedge  v.  Nicholai,  28 
Nebr.  133,  136,  44  N.  W.  89;  Hershiser  v. 
Delone,  24  Nebr.  380,  38  N.  W.  863 ;  Paddock 
X).  Guyder,  8  N.  Y.  Suppl.  905,  over  motion 
to  set  aside  proceedings  which  did  not  specify 
irregularities. 

29.  Evans  v.  Bouton,  85  111.  579;  Paul  V. 
Hodges,  26  Kan.  225 ;  Armour  v.  Arres,  5 
Nebr.  (Unoff.)  3'83,  98  N.  W.  843. 

30.  Frink  v.  Flanagan,  6  111.  35;  Lewis 
V.  Connolly,  29  Nebr.  222,  45  N.  W.  622; 
Cutler  V.  Rathbone,  1  Hill  (N.  Y.)  204,  which 
cases  hold  that  the  failure  to  allege  the  facts 
in  positive  form  is  amendable,  the  first  case 
holding  also  that  where  the  affidavit  is  not 
the  foundation  of  the  jurisdiction,  appear- 
ance  and   pleading   without   objection    is.  a 

^   waiver  of  the  irregularity.    See,  generally,  in 
this  connection  Affidavits,  2  Cyc.  25. 

31.  Burton  t\  Curvea,  40  111. '320,  80  Am. 
Dec.  350;  Whisler  v.  Roberts,  19  111.  274; 
Ryan  r.  Schutt,  135  III.  App.  554;  Bringhurst 
r.  Pollard,  6  Ind.  452;  National  Enameling, 
etc.,  Co.  v.  Kaplan,  53  N.  Y.  App.  Div.  96, 
65  N.  Y.  Suppl.  732;  Hass  Prescott,  38 
Wis.  146. 


Incorporation  of  defendant. —  Under  a 
statutory  provision  that  in  an  action  against 
a  corporation  plaintiff  need  not  prove  the 
existence  of  a  corporation  unless  the  answer 
is  verified  and  contains  an  affirmative  allega- 
tion that  it  is  not  a  corporation,  an  affidavit 
in  replevin,  before  an  answer  has  been  served, 
ma/ie  upon  information  and  belief  it  has 
been  held  is  sufficient.  Sloan  v.  Implement 
Dealers'  Mfg.  Co.,  25  Misc.  (N.  Y.)  451,  55 
N.  Y.  Suppl.  558. 

32.  Knowles  v.  Cavanaugh,  144  Mich.  260, 
107  N.  W.  1073;  Smith  v.  Dodge,  37  Mich. 
354,  which  cases  refer  to  objections  on  cer- 
tiorari. 

Liberal  construction. —  Where  a  statement 
in  the  affidavit  may  be  so  read  as  to  avoid 
unnecessary  technicality,  which  will  give  to 
the  language  a  natural  meaning  consonant 
with  the  requirements  of  the  statute,  this 
course  will  be  adopted  rather  than  to  give 
the  instrument  a  strained  construction  which 
will  render  it  defective.  Hudelson  r.  Tobias 
First  Nat.  Bank,  51  Nebr.  557,  71  N.  W. 
304. 

33.  Olson  i\  Peabody,  121  Wis.  675,  9^) 
N.  W.  458,  where  plaintiff  was  described  in 
the  body  of  the  affidavit  as  "  Charles  Olsen," 
and  the  instrument  was  signed  *'  Charlev 
Olson." 

Names  of  partners. — An  affidavit  and  proc- 
ess in  replevin  by  a  partnership  arc  not  so 
defective  as  to  oust  tlie  justice  of  jurisdiction, 
although  the  names  of  the  partners  are  not 
given,  wliere  the  affidavit,  by  reference  to  the 
mortgage  under  wliich  plaintiiTs  claim  the 
propertv,  sufficientlv  identifies  plaintiffs. 
Knowles  r.  Cavanaugh,  144  Mich.  260.  107 
N.  W.  1073. 

34.  Olson  x\  Peabodv,  121  Wis.  675.  Of) 
N.  W.  458,  liolding  that  the  fact  that  a  re- 
plevin affidavit  gave  the  first  name  of  the 
defendant  as  "  Wimmiam."  instead  of  "  Wil- 
liam," as  it  appeared  in  the  warrant.  Avas  im- 
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writ,  an  affidavit  which  is  sworn  to  before  the  demand  is  made  is  not  sufficient. 
At  common  law,  replevin  is  a  local  action  and  the  place,  vill,  or  parish  must  be 
averred  but  under  statutory  provisions  enlarging  the  remedy  and  making  it 
transitory  in  its  nature,  it  is  not  necessary  to  allege  the  particular  place  where 
the  property  was  taken.^^  The  affidavit  of  ownership  of  property  annexed  to 
a  writ  of  replevin  should  not  be  entitled. The  affidavit  must  be  made  before 
an  officer  who  is  authorized  to  administer  oaths,  otherwise  the  Avrit  and  all  pro- 
ceedings therein  will  be  set  aside.^^  It  would  seem  that  it  is  not  fatal  to  a  recovery 
that  inadvertently  the  affidavit  made  at  the  time  it  was  filed  did  not  have  the 
jurat  of  the  officer  attached  until  after  such  filing.^^  Pursuant  to  the  general 
rule  announced  in  many  jurisdictions,*^  an  affidavit  in  replevin  is  sufficient,  although 
it  is  not  subscribed  by  affiant,  where  his  name  appears  as  affiant  in  the  body  of 
the  instrument  and  the  officer  attaches  his  jurat  and  certifies  that  the  affidavit 
was  subscribed  and  sworn  to  before  him.*- 

b.  Ineorporating  in  or  Annexing  Affidavit  to  Pleading.  If  plaintiff's  pleading 
contains  a  statement  of  every  fact  which  the  statute  requires  to  be  shown  in  the 
affidavit,  and  the  pleading  is  verified  by  affidavit  covering  every  statement  therein, 
this  will  be  sufficient  without  a  separate  affidavit ;  but  in  no  event  can  the  plead- 
ing supply  the  absence  of  the  affidavit  unless  all  that  the  affidavit  is  required  to 
contain  is  embodied  in  the  pleading,*'*  and  the  pleading  is  verified  in  the  form  as 
required  in  the  case  of  a  separate  affidavit.*^  On  the  other  hand,  the  affidavit 
need  not  be  annexed  to  the  pleading  or  filed  contemporaneously  with  it,  but  may 
be  an  independent  instrument.*^ 

e.  Averment  as  to  Title  and  Right  to  Possession.  The  affidavit  in  replevin 
should  contain  such  an  allegation  as  to  ownership,  general  or  special,  in  plaintiff, 
and  his  right  to  the  immediate  possession  of  the  property  as  the  statute  prescribes. 


material,  where  he  appeared  in  the  cause,  and 
in  his  affidavit  for  the  removal  of  the  cause 
gave  the  name  as  it  appeared  in  the  warrant. 

35.  _AIcAdam  v.  Walbrau,  8  N.  Y.  Civ. 
Proc.  451. 

38.  Whisler  v.  Roberts,  19  111.  274. 

37.  Whisler  v.  Roberts,  19  111.  274. 

38.  Stacy  i\  Farnham,  2  How.  Pr.  (N.  Y.) 
26,  holding,  however,  that  it  may  be  amended 
in  this  respect  by  the  making  and  filing  of  a 
new  affidavit. 

39.  Berrien  v.  Westervelt,  12  Wend.  (N.  Y.) 
194,  where  a  coroner  was  held  to  have  no 
right  to  administer  the  oath  because  he  is  not 
of  the  number  of  those  officers  to  whom  gen- 
eral power  was  given  to  administer  oaths  or 
take  affidavits  and  had  no  special  authority  to 
take  affidavits  in  pending  causes.  See  also 
Affidavits,  2  Cyc.  10  text  and  note  34. 

40;  Schattler  'v.  Heisman,  85  Ark.  73,  107 
S.  W.  196;  Peterson  v.  Fowler,  76  Mich.  258, 
43  N.  W.  10,  holding  that  a  justice  of  the 
peace  who  has  omitted  to  attach  his  signature 
to  the  jurat  to  an  affidavit  in  replevin  signed 
and  sworn  to  before  him  may  do  so  when  the 
objection  is  raised  during  the  after  proceed- 
ings in  the  case.  But  on  the  other  hand  a 
mere  statement  appearing  in  the  record  with- 
out a  jurat  of  the  officer  is  not  of  itself  an 
affidavit,  and  since  the  statute  requires  an 
affidavit  and  not  a  mere  oath,  it  does  not  ap- 
pear from  such  instrument  that  the  statement 
is  sworn  to  in  order  to  support  a  judgment 
by  default.    Kehoe  v.  Rounds,  69  111.  351. 

A  defect  in  the  signature  of  the  officer  is 
not  fatal.    Branch  v.  Branch,  6  Fla.  314. 

41.  See  Affidavits,  2  Cyc.  26. 
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42.  Bloomingdale  v.  Chittenden,  75  Mich. 
305,  42  N.  W.  836. 

Signing  by  agent  see  supra,  III,  A,  2. 

43.  Arkansas. —  Hanner  v.  Bailey,  30  Ark. 
681. 

Indiana. —  Turpie  v.  Fagg,  124  Ind.  476, 
22  N.  E.  743;  Louisville,  etc.,  R.  Co.  v. 
Payne,  103  Ind.  183,  2  N.  E.  682;  Eddy  v. 
Beal,  34  Ind.  159;  Minchrod  V.  Windoes,  29 
Ind.  288. 

Indian  Territory. —  Harris  v.  Castleberry, 
3  Indian  Terr.  576,  64  S.  W.  541. 

Missouri. —  Keim  v.  Vette,  167  Mo.  389, 
67  S.  W.  223. 

NehrasJca. —  Lewis  v.  Connolly,  29  Nebr. 
222,  45  N.  W.  622. 

0/ito.— Bobilya  v.  Priddy,  68  Ohio  St.  373, 
67  N.  E.  736,  where  it  is  said,  however,  that 
good  practice  requires  the  petition  and  affi- 
davit in  replevin  to  be  separate,  so  that  ques- 
tions as  to  either  may  be  made  without 
reference  to  the  other,  although  it  is  not  error 
to  combine  them  unless  prejudice  is  caused 
thereby  to  defendant. 

South  Dakota. —  See  Johnson  v..  Hillen- 
brand, 14  S.  D.  446,  101  N.  W.  33. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  129. 

44.  J.  I.  Case  Threshing  Mach.  Co.  V. 
Rosso,  78  Nebr.  184,  110  N.  W.  686. 

45.  Lewis  v.  Connolly,  29  Nebr.  222,  45 
N.  W.  622. 

An  amendment  may  be  allowed  upon  just 
terms  by  the  filing  of  an  affidavit  in  proper 
form  in  the  place  of  a  verification  of  a 
pleading  upon  belirf.  Lewis  v..  Connolly,  29 
Nebr.  222,  45  N.  W.  622. 

46.  Keen  v.  Munger,  52  Mo.  App.  660. 
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and  an  omission  of  such  allegation  will  render  the  affidavit  defective,  upon  proper 
objection  thereto. '^^  A  general  allegation  of  ownership  is  sufficient  when  the 
plaintiff  does  not  claim  a  special  property/^  but  in  the  latter  event  the  facts  in 
respect  to  such  special  property  are  under  some  statutes  required  to  be  alleged. 
Under  a  statute  which  confers  jurisdiction  upon  justices  of  the  peace  upon  the 
filing  of  the  prescribed  affidavit  the  omission  of  such  averment  is  fatal  to  the 
jurisdiction  at  any  stage  of  the  cause.^*^  A  mere  clerical  error  manifest  upon  the 
face  of  the  affidavit  will  not  vitiate  it.^^  It  is  not  sufficient  to  aver  the  right,  in 
the  alternative,  to  be  in  one  of  two  persons. 

d.  Averment  as  to  Taking  or  Detention  —  (i)  In  General.  An  allegation 
that  the  property  was  unlawfully  taken  or  unlawfully  detained  is  not  necessary 
where  the  statute  requires  no  such  allegation,^^  but  the  requirement  being  only 
that  the  allegation  in  this  respect  shall  be  that  plaintiff  is  the  owner  and  lawfully 
entitled  to  the  possession  of  the  property,  such  allegation  is  all  that  is  necessary.^* 
Such  allegation  is  necessary,  however,  under  various  statutes  requiring  it,^'^  or 


47.  Spencer  v.  Bidwell,  49  Conn.  61  (on 
plea  in  abatement)  ;  Frink  v.  Flanagan,  6 
111.  35;  Paul  v.  Hodges,  26  Kan.  225;  Mc- 
Arthur  v.  Hogan,  15  Fed.  Cas.  No.  8,659a, 
Hempst.  286. 

If  the  statute  does  not  require  averment  of 
ownership  no  such  averment  need  be  made. 
Has3  V.  Prescott,  38  Wis,  146  \_overruUng 
Child  V.  Child,  13  Wis.  17],  although  the 
affidavit  constitutes  plaintiff's  pleading  before 
a  justice  of  the  peace. 

Amendment  may  be  allowed  to  cure  de- 
fects in  this  respect.  Tuckaberry  v.  Gilmore, 
57  Nebr.  450,  78  N.  W.  32;  Applewhite  v. 
Allen,  8  Humphr.  (Tenn.)  697,  amendment 
on  motion  to  quash.  So  an  amendment  of 
the  affidavit  to  conform  to  the  allegation  of 
ownership  contained  in  an  amended  petition 
may  be  granted.  Tackaberry  v.  Gilmore, 
supra.  And  where  a  trustee  sued  out  the 
writ  by  affidavit  in  his  own  name  without 
adding  the  word  "  trustee,"  he  will  not  fail 
in  showing  that  he  held  as  trustee,  but  an 
amendment  will  be  allowed.  McCarty  v.  Key, 
87  Miss.  248,  39  So.  780. 

48.  Burns  v.  Roberts,  1  N.  Y.  Code  Rep. 
62. 

49.  Bolin  v.  Fines,  51  Nebr.  650,  71  N.  W. 
293;  Depew  v.  Leal,  2  Abb.  Pr.  (N.Y.)  131, 

Amendment. — A  defect  in  this  respect  is 
amendable  (Williams  v.  Gardner,  22  Kan. 
122,  holding  that  if  the  action  had  proceeded 
to  the  end  as  one  of  replevin,  upon  proper 
motion  being  made  therefor  by  defendants 
the  court  should  require  plaintiff  to  amend 
his  affidavit  so  as  to  make  it  correspond 
strictly  with  the  requirements  of  the  statute; 
and  if  plaintiff  then  fails  to  so  amend,  and 
only  in  that  case,  the  justice  should  dis- 
miss the  action;  but  where  tlie  action  does 
not  proceed  to  the  end  as  an  action  of 
replevin,  the  officer  failing  to  find  the  prop- 
erty in  controversy,  the  action  was  converted 
into  one  for  damages  only,  and  as  an  action 
for  damages,  no  aiTidavit  of  any  kind  was 
required,  and  therefore  a  dismissal  is  not 
proper)  ;  but  where  the  prescribed  affidavit  is 
jurisdictional,  as  in  replevin  before  a  justice 
of  the  peace,  one  alleging  that  affiant  is  en- 
titled to  the   immediate  possession  of  the 


property  under  a  chattel  mortgage  securing 
a  note  is  insufficient  to  give  the  justice  juris- 
diction to  issue  a  writ  where  it  does  not 
show  that  the  note  has  matured,  or  that  any 
part  of  it  remains  unpaid,  or  the  existence  of 
any  fact  entitling  him  to  the  immediate  pos- 
session of  the  property  (Bolin  v.  Fines,  51 
Nebr.  650,  71  N.  W.  293)  . 

Where  the  right  is  claimed  under  a  writing 
it  is  held  that  it  should  be  set  out,  but  such 
omission  is  an  amendable  defect.  Depew  v. 
Leal,  2  Abb.  Pr.  (N.  Y.)  131.  But  an 
affidavit  averring  that  plaintiff  was  the  owner 
and  entitled  to  the  immediate  possession  of 
the  property  is  held  to  be  prima  facie  good, 
as  an  allegation  of  absolute  ownership,  not- 
withstanding such  ownership  was  alleged  to 
have  been  based  upon  a  chattel  mortgage, 
when  attacked  by  a  motion  in  the  nature  of 
a  demurrer.  Vinnedge  v.  Nicholai,  28  Nebr. 
133,  44  N.  W.  89. 

50.  Bolin  V.  Fines,  51  Nebr.  650,  71  N.  W. 
293;  Armour  r.  Arres,  5  Nebr.  (Unoff.)  383, 
98  N.  W.  843;  Clendenning  v.  Guise,  8  Wyo. 
91,  55  Pac.  447. 

51.  Churchill  v.  Rea,  126  Mich.  175,  85 
N.  W.  465,  where  the  error  consisted  in  sub- 
stituting in  one  place  the  names  of  defendants 
for  plaintiffs. 

Liberal  construction. —  Under  a  provision 
requiring  the  affidavit  to  state  that  plaintiff's 
are  entitled  to  the  "  immediate "  possession 
of  the  property,  a  liberal  and  natural  con- 
struction of  the  language  employed  will  be 
adopted  to  render  the  affidavits  sufficient 
which  omits  the  word  "  immediate  ''  but  is 
phrased  in  the  present  tense,  which  will  be 
taken  to  mean  that  plaintiffs  are  entitled  io 
the  instant  possession,  fludelson  r.  Tobias 
First  Nat.  Bank,  51  Nebr.  557,  71  N.  W.  304. 

52.  Spencer  v.  Bidwell,  49  Conn.  61,  where 
the  affidavit  Avas  held  to  be  insufficient  in 
that  it  alleged  right  to  possession  in  the 
alternative,  namely,  in  affiant  as  trustee  of 
his  wife  or  in  his  wife  in  her  own  right. 

53.  Whisler  r.  Roberts,  19  111.  274;  Ryan 
V.  Schutt,  135  III.  App.  554. 

54.  Whisler  r.  Roberts,  19  111.  274. 

55.  See  tlie  statutes  of  the  several  states. 
And  see  Wilburn  v.  Flood,  16  Mich.  40,  93 

[III,  A,  3,  d,  (I)] 


1434    [34  Cye.] 


REPLEVIN 


that  plaintiff  was  lawfully  in  possession  of  the  property  and  that  it  was  unlawfully 
taken  from  his  possession. Allegations  in  the  language  of  the  statute  are  suffi- 
cient,^^ but  the  entire  absence  of  any  statement  either  in  the  words  of  the  statute 
or  in  their  equivalent  of  a  wrongful  or  any  other  detention  of  the  property  is 
fatal.^« 

(ii)  Cause  of  Taking  or  Detention.  The  statutes  often  require  that  the 
affidavit  in  replevin  shall  allege  that  the  property  was  not  taken  for  any  tax,  fine, 
or  assessment,^^  and  that  it  was  not  seized  under  any  execution,  attachment,  or 
other  legal  process  against  the  property  of  the  plaintiff  in  replevin,  unless,  as 
sometimes  provided,  the  property  levied  on  is  exempt. All  these  facts  must  be 
sworn  to  exist  and  an  omission  of  any  of  them  is  fatal  to  the  writ  or  order  of  deliv- 
ery; ®^  and  the  remedy  thus  provided  under  a  claim  and  delivery  statute  cannot 


Am.  Dec.  203,  as  to  affidavit  required  before 
service  of  the  writ  of  replevin. 

56.  McArthur  v.  Hogan,  15  Fed.  Cas.  No. 
8,659a,  Hempst.  286. 

An  allegation  insufficient  to  unite  posses- 
sion with  right  to  lien. —  The  mere  fact  that 
plaintiff  in  his  affidavit  alleges  that  defend- 
ant wrongfully  detains  possession  from  him 
will  not  by  itself  show  possession  in  defend- 
ant so  as  to  unite  such  possession  to  her 
right  to  a  landlord's  lien  and  to  enable  de- 
fendant to  retain  such  possession  as  against 
an  innocent  purchaser  from  the  tenant  ap- 
parently in  possession  and  where  the  pur- 
chaser was  actually  in  possession  for  the  pur- 
pose of  removing  the  property  when  defend- 
ant interfered  with  such  removal.  Brownell 
V.  Tvvyman,  68  111.  App.  67  {distinguishing 
Hunter  v.  Whitfield,  89  111.  229,  in  that  there 
the  landlord  was  clearly  in  possession  of  the 
property,  the  tenant  having  voluntarily  aban- 
doned the  farm  and  the  landlord  having  taken 
possession  of  the  crops]. 

57.  National  Enameling,  etc.,  Co.  v.  Kap- 
lan, 53  N.  Y.  App.  Div.  96,  65  N.  Y.  Suppl. 
732. 

Equivalent. — Although  the  word  "de- 
tained "  is  omitted,  to  say  that  a  man  has 
property  in  his  possession  unlawfully,  to 
"vs-hich  another  is  entitled,  means  about  the 
same  thing  as  to  say  it  is  detained,  and  the 
affidavit  is  not  fatally  defective.  Smith  v. 
Dodge,  37  Mich.  354.  So  an  affidavit  stating 
that  plaintiff  was  entitled  to  possession  of 
the  property,  which  was  then  in  possession 
of  defendant,  and  that  it  was  not  subject  to 
seizure,  was  a  substantial  compliance  with 
the  statute,  and  defendant's  motion  to  quash 
the  writ  was  properly  overruled.  Cartwright 
V.  Smith,  104  Tenn.  689,  58  S.  W.  331. 

58.  Hudelson  t\  Tobias  First  Nat.  Bank, 
51  Nebr.  557,  71  N.  W.  304;  McArthur  v. 
Hogan,  15  Fed.  Cas.  No.  8,  659a,  Hempst.  286. 

But  in  a  court  of  record  where  the  peti- 
tion on  file  contains  the  allegation  this  is 
sufficient  to  confer  jurisdiction  to  issue  the 
writ  and  it  will  be  voidable  merely,  so  that 
if  it  is  not  attacked  by  proper  plea  the  court 
might  on  application  have  allowed  an  amend- 
ment and  therefore  a  failure  to  object  in 
such  court  will  conclude  the  party  in  this 
respect.  Hudelson  v.  Tobias  First  Nat.  Bank, 
51  Nebr.  557,  71  N.  W.  304. 

59.  See  the  statutes  of  the  several  states. 
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60.  See  the  statutes  of  the  several  states. 

Control  of  particular  statute  omitting  re- 
quirement.—  In  Indiana  the  affidavit  for  a 
writ  of  replevin  before  a  justice  of  the  peace 
need  not  aver  that  the  property  sought  to  be 
replevied  had  not  been  taken  from  plaintiff 
for  any  tax  or  assessment,  nor  seized  under 
any  execution  or  attachment  against  hia 
goods,  although  it  is  otherwise  in  the  circuit 
court.    Bringhurst  v.  Pollard,  6  Ind.  452. 

61.  See  the  statutes  of  the  several  states. 
And  see  Carlson  v.  Small,  32  Minn.  492,  21 
N.  W.  737. 

62.  McClaughry  v.  Cratzenberg,  39  111.  117 
(requiring  the  allej^ation  in  positive  terms)  ; 
Campbell  v.  Head,"l3  111.  122;  Clow  v.  Gil- 
bert, 54  111.  App.  134  (jurisdictional  in  ac- 
tion before  justice  of  the  peace)  ;  Westen- 
berger  v.  Wheaton,  8  Kan.  169;  Phenix  v. 
Clark,  2  Mich.  327. 

Objection  and  amendment. — ^A  defect  in  re- 
spect to  such  allegation  may  be  cured  by 
amendment.  Fisher  v.  Brown,  111  111.  App. 
486  (amendment  of  affidavit  to  make  it  show 
that  the  goods  had  not  been  seized  under 
process  against  "  plaintiffs "  instead  of 
against  "affiant");  Colborn  i;.  Barton,  14 
111.  App.  449  (that  property  was  not  held 
under  replevin)  :  Taylor  v.  Kalamazoo  Cir. 
Judge,  100  Mich.  181,  58  N.  W.  835;  Wilson 
r.  Macklin,  7  Nebr.  50.  And  objection  for  a 
mere  defect  in  the  statement  in  this  respect 
should  be  made  before  trial.  Auld  v.  Kim- 
berlin,  7  Kan.  601.  But  it  is  too  late  to  ask 
to  amend  after  the  writ  is  quashed  on  ac- 
count of  the  defect,  at  which  stage  no  com- 
plaint can  be  made  of  the  action  of  the  court 
in  denying  the  application.  Campbell  v. 
Head,  13  111.  122. 

Scope  of  application. —  Such  a  provision 
being  general  and  without  exceptions  as  to 
any  action,  applies  indiscriminately  to  all 
actions  of  replevin  notwithstanding  the  prop- 
erty is  of  such  a  character  that  the  statement 
in  its  nature  is  not  appropriate  thereto. 
Phenix  v.  Clark,  2  Mich.  327,  replevin  of  as- 
sessment roll  by  highwaj^  commissioners  from 
township  supervisor. 

Validity  of  judgment.— A  valid  judgment 
cannot  be  successfully  contested  in  any  way 
except  by  proceedings  to  set  it  aside.  So  that 
the  object  of  such  statute  is  not  solely  to  pro- 
tect the  process  of  the  court  when  issued  on 
a  valid  judgment.    The  object  of  the  clause, 
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be  set  aside  and  its  requirements  in  these  respects  evaded  by  resorting  to  an 
injunction  to  restrain  an  officer  from  proceeding  under  a  levy  of  process. A  sub- 
stantial compliance  with  the  statute  is  sufficient  with  respect  to  the  form  of  the 
allegation.^*    The  affidavit  is  not  conclusive  of  the  fact,  by  any  means,  that  the 


as  drawn  from  its  language,  and  from  other 
parts  of  the  section,  as  well  as  from  the  his- 
tory of  the  action  known  as  replevin,  is  to 
compel  a  party  who  desires  to  contest  the 
validity  of  any  judgment  or  order  of  a  court, 
or  any  tax,  fine,  or  amercement,  or  any  other 
mesne  or  final  process,  so  to  do  in  some  other 
way  than  by  seizing  property  already  in  the 
custody  of  the  law.  An  order  of  attachment 
is  most  frequently  issued  by  the  clerk  under 
the  law.  If  improvidently  issued,  and  prop- 
erty is  seized,  the  remedy  of  taking  it  out  of 
the  possession  of  the  law,  and  by  such  a  pro- 
ceeding trying  the  validity  of  the  order  or 
writ  is  not  tolerated,  h.  safer  and  more  rea- 
sonable remedy  exists.  Much  less  ought  the 
validity  of  a  judgment  to  be  contested  in 
such  a  proceeding.  Westenberger  v.  Wheaton, 
8  Kan.  169.  But  in  Muller  v.  Plue,  45  Nebr. 
701,  04  N.  W.  232,  it  was  held  that  the  pur- 
pose of  the  statute  in  requiring  an  averment 
that  the  property  was  not  taken  in  execution, 
etc.,  was  to  prevent  one  from  replevying  prop- 
erty which  has  been  seized  on  execution  issued 
upon  a  valid  judgment  against  him,  and 
should  not  be  construed  as  prohibiting  in  all 
cases  the  replevin  of  property  which  has  been 
levied  upon  by  an  officer  under  an  execution, 
where  the  judgment  is  void  or  has  been  paid, 
etfe.  The  court  in  effect  reversed  Wilson  v. 
Macklin,  7  Nebr.  50,  which  held  that  an  affida- 
vit stating  that  the  goods  were  not  taken  in 
execution  on  any  order  or  judgment  against 
plaintiff  but  w^ere  taken  by  execution  issued 
against  plaintiff  on  a  void  judgment  was  de- 
fective and  that  plaintiff  could  not  assail  the 
validity  of  the  judgment  upon  which  the 
execution  issued. 

Validity  of  tax. —  The  taking  for  a  tax 
cannot  be  negatived  in  a  form  micrely  to  raise 
the  question  of  the  validity  of  the  tax,  leav- 
ing the  implication  that  the  property  had 
been  taken  in  fact  for  a  tax  of  some  descrip- 
tion, since  the  policy  of  the  state  forbids  the 
stay  of  the  execution  of  its  revenue  laws  by 
such  means.  McClaughry  v.  Cratzenberg,  39 
111.  117.  But  an  exception  in  this  respect  is 
sometimes  made  by  the  statute,  and  the  form 
of  affidavit  in  that  kind  of  a  case  is  pre- 
scribed. Paddock  v.  Guyder,  55  Hun  (N.  Y.) 
612,  8  N.,  Y.  St.  905  (sufficient  affidavit  over 
motion  not  sufficiently  specifying  irregular- 
ities) ;  Norris  v.  Jones,  7  Misc.  (N.  Y.)  198, 
27  N.  Y.  Suppl.  209  {affirmed  in  81  Hun  304, 
27  N.  Y.  Suppl.  209,  30  N.  Y.  Suppl.  1134] 
(where  it  is  shown  that  N.  Y.  Code  Civ. 
Proc.  §  1G90,  provides  that  an  action  to  re- 
cover a  chattel  cannot  be  maintained  when 
the  chattel  was  taken  by  virtue  of  a  warrant 
against  plaintiff  for  the  collection  of  a  tax 
assessment  or  fine  issued  in  pursuance  of  any 
statute  of  the  state  or  of  the  United  States, 
unless  the  taking  was,  or  the  detention  is, 
unlawful,  as  specified  in  section  1695,  and 


that  the  latter  provides  that  the  affidavit  to 
be  delivered  to  the  sheriff  must  particularly 
describe  the  property  to  be  replevied,  and 
must  state  that  it  has  not  been  taken  by 
virtue  of  a  warrant  against  plaintiff  for 
the  collection  of  a  tax  assessment  or  fine 
issued  in  pursuance  of  a  statute  of  the  state 
or  of  the  United  States,  or,  if  it  has  been 
taken  under  color  of  such  warrant,  either 
that  the  taking  was  unlawful  by  reason  of 
defects  in  the  process  or  other  cause  specified, 
or  that  the  detention  is  unlawful  by  reason 
of  facts  specified,  which  have  subsequently  oc- 
curred; and  under  the  last  provision  it  is 
held  that  an  affidavit  is  insufficient,  as  stat- 
ing a  mere  conclusion,  where  it  alleges  that 
the  process  was  defective,  in  that  the  tax 
contained  moneys  which  were  not  legally 
chargeable,  but  does  not  state  what  moneys 
were  improperly  included). 

63.  Hirsh  v.  Whitehead,  65  N.  C.  516. 

64.  Williams  v.  Gardner,  22  Kan.  122 
(holding  that  an  affidavit  alleging  that  the 
property  in  question  "  was  not  taken  in  exe- 
cution on  or  under  a  judgment  against  the 
plaintiff,"  nor  "  by  virtue  of  any  other  mesne 
or  final  process  "  issued  against  plaintiff  was 
not  insufficient  because  the  allegation  was 
not  in  the  language  of  the  statute  that  the 
property  was  not  taken  in  execution  on 
any  order  or  judgment  against  the  plaintiff," 
and  was  sufficient  to  confer  jurisdiction  al- 
though it  might  have  been  defective  in 
form)  ;  Auld  v.  Kimberlin,  7  Kan.  601  (to  the 
same  point  as  the  case  last  above  cited )  ;  Stever 
V.  Brown,  119  Mich.  196,  77  N.  W.  704; 
Carlson  v.  Small,  32  Minn.  492,  21  N.  W^  737 
(holding  that  the  correct  practice  is  to  state 
the  case  accurately,  which  statement  may  be 
substantially  in  the  statute  language,  either 
negativing  the  taking  of  the  property  under 
lawful  process,  or  stating  that  process  has 
been  levied  thereon,  and  that  it  is  exempt, 
but  that  an  affidavit  which  states  in  the  stat- 
ute language  that  the  property  in  question 
was  not  taken  from  plaintiff  "  by  any 
process  legallj^  or  properly  issued  against 
him  or,  if  so  taken,  it  was  exempt  from 
seizure  on  such  process,"  is  not  invalid  on 
account  of  the  retention  of  the  alternative 
clause,  and  substantially  states  that  the 
property  was  exempt  w4iether  taken  under 
lawful  process  or  not)  ;  Scott  r.  Jones,  7 
Okla.  42,  54  Pac.  308  (where  the  affidavit  did 
not  expressly  state  in  specific  terms  and  in 
the  very  language  of  the  statute  tliat  "  the 
proix>rty  had  not  been  seized  by  virtue  of  an 
order  of  delivery  issued  under  this  article," 
but  it  did  state,  in  addition  to  the  other 
statutory  averments  required  in  the  allidavit 
of  rephn'in,  that  *'  the  property  was  not  taken 
on  execution  by  any  order  of  the  court,"  and 
it  was  field  that  since  "  an  order  of  delivery 
issued  under  this  article  "  is     an  order  of 
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property  was  not  taken  for  a  tax,  when  the  facts  on  the  trial  show  otherwise/^  and 
if  it  is  shown  that  it  was  in  fact  taken  for  a  tax,  but  against  another  person  and 
as  his  property,  plaintiff  is  not  precluded  from  recovering.^® 

e.  Description  and  Value  of  Property  —  (i)  Description.  It  is  essential  to 
a  proper  affidavit  in  replevin  that  it  describe  the  property  sued  for  in  such  manner 
as  to  afford  the  means  of  identifying  it.®^  After  the  order  or  writ  is  issued  and 
served  and  there  has  been  a  defense  to  the  action  on  the  merits,  and  a  verdict 
for  plaintiff,  as  in  this  case,  it  is  too  late  to  object  that  the  affidavit  does  not  con- 
tain a  specific  description  of  the  property. 

(ii)  Value.^^  When  the  statute  does  not,  in  terms,  require  the  affidavit  to 
state  the  value  of  the  property,  and  the  jurisdiction  of  the  court  does  not  depend 
upon  value,  it  need  not  be  stated. It  is  otherwise,  however,  as  to  inferior  courts 


the  court/'  the  omitted  clause  is  adequately 
covered  by  the  language  used). 

65.  Wisconsin  Oak  Lumber  Co.  v.  Laursen, 
126  Wis.  484,  105  N.  W.  906;  Kaeliler  v. 
Dobberpuhl,  60  Wis.  256,  18  K  W.  841. 

66.  Wisconsin  Oak  Lumber  Co.  V.  Laursen, 
126  Wis.  484,  105  N.  W.  906. 

67.  Hawes  v.  Robinson,  44  Ark.  308; 
Brown  v.  Poland,  54  Conn.  313,  7  Atl.  719; 
Chatterton  v.  Saul,  16  111.  149  (holding  that 
in  replevin  for  a  steam  sawmill  and  its  ap- 
purtenances the  affidavit  must  aver  that  the 
property  in  question  is  personal  estate); 
Thorn  v.  Lazarus,  39  N.  Y.  App.  Div.  508, 
57  N.  Y.  Suppl.  279 ;  Van  Dyke  v.  New  York 
State  Banking  Co.,  18  Misc.  (N.  Y.)  661,  43 
N.  Y.  Suppl.  735  (holding  that  a  description 
intelligible  only  to  an  expert  is  not  a  suffi- 
cient compliance  with  the  statute ) . 

Sufficient  descriptions  see  King  v.  Connevy, 
52  Ark.  115,  12  S.  W.  203;  Hill  v.  Robinson, 
16  Ark.  90  (where  the  property  was  described 
as  "  1500  pounds  of  seed  cotton,"  but  the 
court  questioned  if,  since  the  officer  was  re- 
quired to  take  it  into  his  possession,  some 
further  identification  of  the  particular 
cotton  sought  to  be  recovered  should  not  have 
been  made,  such  as  that  it  was  at  a  certain 
place,  in  a  pen-house,  or  pile)  ;  Simmons  v. 
Robinson,    101    Mich.    240,   59  w.  623 

(where  the  description  was  a  "quantity  of 
wheat,  rye,  and  oats,  being  one-half  of  the 
grain  grown  on  the  Simmons  farm  in  the 
year  1892  ");  Peterson  v.  Fowler,  76  Mich. 
258,  43  N.  W.  10;  Proper  v.  Conkling,  67 
Mich.  244,  34  N.  W.  560  (where  the  property 
was  described  as  **'  one  sewing-machine  and 
one  pool-table " )  ;  McCarthy  v.  Ockerman, 
154  N.  Y.  565,  49  N.  E.  153  [affirming  92 
Hun  19,  36  N.  Y.  Suppl.  914]  ;  Marshall  v. 
Friend,  33  Misc.  (N.  Y.)  443,  68  N.  Y. 
Suppl.  502  (where  the  property  was  described 
as  "  10,090  wool  pelts,  the  wool  taken  there- 
from, and  the  skins  thereof  (otherwise  known 
as  slats )  in  pickle  or  lime  " )  ;  Sloane  v.  Im- 
plement Dealers'  Mfg.  Co.,  25  Misc.  (N.  Y.) 
451,  55  N.  Y.  Suppl.  558. 

Insufficient  descriptions  see  National 
Enameling,  etc.,  Co.  v.  KaT^lan,  53  N".  Y. 
App.  Div.  96.  65  N.  Y.  Suppl.  732  (an  affi- 
davit describing  some  of  the  articles  by  ab- 
breviations and  by  figures  and  letters,  the 
meaning  of  which  is  not  shown  by  anything 
contained  in  the  schedule  or  in  the  affidavit)  ; 
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Schwietering  v.  Rothschild,  26  N.  Y.  App. 
Div.  614,  50  N.  Y.  Suppl.  206  (where  the 
affidavit  simply  referred  to  some  pieces  and 
numbers  of  yards  and  other  unintelligible 
numbers)  ;  Springfield  Metal  Casket  Co.  i'. 
Wielar,  26  Misc.  (N.  Y.)  863,  56  N.  Y.  Suppl. 
394  (where  the  property  was  described  as 
"2  6-0  elliptic  solid  copper  lining;  1  6-0 
octagon,  solid  copper  lining,  full  glass;  1  6-3 
elliptic,  zinc  plated,  full  glass ;  1  5-9  elliptic 
zinc  plated,  full  glass  " )  ;  Devoe  v.  Selig,  25 
Misc.  (N.  Y.)  411,  54  N.  Y.  Suppl.  941; 
Jones  V.  Cook,  2  Ont.  Pr.  396. 

Amendment  may  be  allowed  to  cure  a  de- 
fect in  an  affidavit  insufficient  by  reason  of 
the  description  of  the  property.  Thorn  v. 
Lazarus,  39  N.  Y.  App.  Div.  508,  57  N.  Y. 
Suppl.  279;  Van  Dyke  v.  New  York  State 
Banking  Co.,  18  Misc.  (N.  Y.)  661,  43  N.  Y. 
Suppl.  735;  Depew  v.  Leal,  2  Abb.  Pr. 
(N.  Y.)  131,  defect  supplied  by  supplemen- 
tary aflidavit  on  motion  to  set  aside  the  re- 
plevin proceedings. 

68.  Hawes  v.  Robinson,  44  Ark.  308. 

69.  Showing  of  justices'  jurisdiction  see 
Justices  of  the  Peace,  24  Cyc.  469  text 
and  note  27. 

70.  Rice  V.  Travis,  216  111.  249,  74  N.  E. 
801;  People  v.  Core,  85  111.  248;  Mattoon 
Heat,  etc.,  Co.  v.  Walker,  134,  111.  App.  414. 
The  value  of  the  property  could  become  im- 
portant only  in  the  event  that  appellants  re- 
covered a  judgment  for  its  return,  when  an 
assessment  of  its  value  might  be  proper  as 
an  incident  to  the  trial  but  not  as  a  part  of 
it.  Mattoon  Heat,  etc.,  Co.  v.  Walker, 
supra. 

Means  of  fixing  penalty  of  bond. —  In  Ken- 
tucky, before  the  passage  of  the  act  of  1842, 
it  was  necessary  for  plaintiff  to  execute  bond 
in  the  clerk's  office,  in  a  penalty  double  the 
amount  of  the  property  about  to  be  sued  for, 
and  hence  an  affidavit  of  its  value  was  re- 
quired as  the  m.eans  of  fixing  the  penalty  of 
the  bond.  But  the  act  of  1842,  instead  of  re- 
quiring the  bond  to  be  executed  in  the  clerk's 
office,  directed  that  it  should  be  taken  by  the 
sheriff  in  the  same  penalty,  and  that  ^  the 
value  of  the  property  should  be  ascertained 
by  two  or  more  disinterested  persons,  under 
an  oath  administered  by  the  officer,  and  this 
act  was  held  to  repeal  all  others  coming 
within  its  purview,  and  substantially  so 
much  of  the  earlier  act  as  required  an  affi- 
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whose  jurisdiction  is  limited  by  the  amount  or  value  of  property  in  controversy, 
as  in  the  case  of  justices  of  the  peace/^  when  such  a  showing  is  required  by  the 
statute  as  a  condition  to  the  exercise  of  jurisdiction/^  and  even  where  the  statute 
does  not  specifically  require  such  fact  to  be  shown  by  affidavit,  the  jurisdiction 
of  the  justice  which  is  made  to  depend  upon  the  value  of  the  property  should  be 
shown  by  the  affidavit. The  objection  to  a  mere  defective  statement  of  value, 
although  fatal  if  seasonably  taken,  may  be  waived/*  and  the  omission  to  state  the 


davit  of  value  to  be  filed  in  the  clerk's  office. 
Aulick  r.  Adams,  12  B.  Mon.  (Ky.)  104. 

71.  McCIiire  v.  Hill,  36  Ark.  268,  upon  the 
question  of  the  liability  of  the  justice  as  for 
a,  trespass,  the  court  holding  that  such  affi- 
davit should  be  made  in  order  to  show,  if 
not  to  confer,  jurisdiction. 

72.  Colorado.— WxW^x  v.  Graf,  14  Colo. 
App.  167,  59  Pac.  416. 

Michigan. —  Sager  v.  Shutts,  53  Mich.  116, 
18  N.  W.  580. 

'New  Mexico. —  Barruel  v.  Irwin,  2  N.  M. 
223. 

Neio  York. —  Dennis  v.  Crittenden,  42  N.  Y. 
542;  Jaynes  v.  Jaynes,  8  N.  Y.  Civ.  Proc. 
99  [disapproving  Irr  v.  Schroeder,  6  N.  Y. 
Civ.  Proc.  253,  where  it  was  held  that  the 
affidavit  was  a  jurisdictional  prerequisite  to 
the  issue  of  the  writ  as  a  provisional  remedy, 
and  that  judgment  on  the  merits  might  be 
rendered,  although  a  judgment  on  objection 
to  the  issue  of  the  provisional  writ  should 
be  reversed]. 

Wisconsin. —  Darling  v.  Conklin,  42  Wis. 
478,  no  jurisdiction  if  the  affidavit  states  no 
value  or  states  a  value  beyond  the  limit  of 
the  justice's  jurisdiction. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  133. 

Omission  from  a  form  prescribed  of  the 
averment  of  value  is  held  not  to  dispense 
with  its  necessity  as  required  by  a  previous 
section  of  the  statute.  Barruel  v.  Irwin,  2 
N.  M.  223. 

When  immediate  possession  is  not  sought. 

—  The  statute  requiring  the  statement  of  the 
value  of  the  property  only  applies  to  affi- 
davits made  in  actions  in  claim  and  delivery, 
when  the  immediate  possession  is  sought  to 
be  obtained,  but  no  such  requirement  is 
made  where  the  action  to  recover  possession 

.  of  the  property  is  unaccompanied  by  a  claim 
for  immediate  delivery.  Johnson  v.  Hillen- 
brand, 18  S.  D.  446,  101  N.  W.  33.  Compare 
Jaynes  v.  Jaynes,  8  N.  Y.  Civ.  Proc.  99, 
supra,  this  note. 

Sufficiency — A  statement  of  aggregate 
value  satisfies  the  terms  of  the  statute. 
Miller  v.  Graf,  14  Colo.  App.  167,  59  Pac. 
416. 

Negativing  value  in  excess  of  jurisdiction. 

—  Where  the  jurisdiction  is  conferred  if  the 
value  of  the  property  does  not  exceed  a  fixed 
sum,  it  has  been  held  that  the  affidavit  which 
alleges  a  certain  value  within  the  jurisdic- 
tional amount  without  alleijing  that  it  does 
not  exceed  such  jurisdictional  amount  in 
value  is  insufficient  upon  timely  objection, 
because  property  worth  more  than  such 
amount  may  be  truly  averred  to  be  worth 
that  sum.    Sager  v.  Shutts,  53  Mich.  116,  18 

W.  580.    But  under  provisions  first  pro- 


viding that  the  justice  shall  have  jurisdic- 
tion of  an  action  for  possession  of  personalty 
"  the  value  of  which  as  stated  in  the  affi- 
davit," etc.,  "  shall  not  exceed  the  sum  of," 
etc.,  and  next  that  before  any  process  shall 
issue  plaintiff  shall  make  proof  by  affidavit 
showing  the  "  actual  value  "  of  the  property, 
it  was  held  that  the  affidavit  is  sufficient 
if  it  states  the  value  within  the  jurisdiction 
of  the  court  without  negativing  the  fact  that 
the  property  does  not  exceed  such  amount  in 
value,  the  provision  that  the  value  shall  not 
exceed  the  jurisdictional  amount  not  appear- 
ing in  that  portion  of  the  statute  which 
specifies  what  shall  be  shown  by  the  affidavit. 
Dennis  v.  Crittenden,  42  N.  Y.  542,  where  it 
is  further  said  that  it  is  not  a  fair  criticism 
that  the  property  may  be  worth  more  than 
tlie  jurisdictional  amount  and  that  all  the 
affiant  means  is  that  it  is  worth  as  much 
as  the  sum  which  he  names  as  the  actual 
value. 

73.  Rice  v.  Travis,  216  111.  249,  74  N.  E. 
801  (construing  a  statutory  provision  under 
which  jurisdiction  is  conferred  upon  justices 
of  the  peace  "  in  actions  of  replevin  when 
the  value  of  the  property  claimed  does  not 
exceed  $200");  Roach  v.  Moulton,  2  Pinn. 
(Wis.)  221  (where  the  point  was  not  de- 
cided but  the  •  court  expressed  the  opinion 
that  it  is  much  the  safer  practice  to  allege 
the  value  of  the  property  in  the  affidavit, 
which  is  the  foundation  of  the  proceedings, 
and  thus  affirmatively  show  in  the  first  in- 
stance that  the  justice  has  jurisdiction). 

Jurisdiction  dependent  upon  subsequent 
appraisement. —  The  value  need  not  be 
averred  where  the  statute  contemplates  that 
such  Avrit  may  issue  from  a  justice  of  the 
peace  for  property  of  greater  value  than  the 
amount  limiting  his  jurisdiction,  under  the 
provision  that  "  whenever  the  appraised 
value  of  the  property  so  taken  shall  exceed 
two  hundred  dollars  the  justice  shall  certify 
the  proceeding  upon  the  said  writ  to  the  dis- 
trict court  of  his  coujity,"  etc.  So  that,  in 
a  certain  sense,  it  is  the  appraisement  of  the 
property  at  a  sum  not  in  excess  of  the  juris- 
dictional amount  that  gives  the  justice  juris- 
diction to  try  the  cause;  or  more  correctly 
speaking,  the  justice  having  jurisdiction  of 
the  cause,  derived  from  the  making  mid  fil- 
ing of  the  affidavit,  will  be  divested  of  juris- 
diction to  try  the  cause  by  an  appraisement 
of  the  property  at  a  sum  in  excess  of  tlie 
jurisdictional  amount:  but  in  that  case  will 
retain  jurisdiction  to  certify  the  iirocoediiigs 
to  the  district  court.  Hill  v.  Wilkinson,  25 
Ncbr.  103,  41  N.  W.  134:  Fergus  v.  Gannon, 
4  Nebr.  (UnolT.)  21,  93  N.  W.^  146. 

74.  Sager   t\   Shutts,   53   Mich.    116.  18 
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value  has  been  considered  a  defect  which  is  not  material  after  appearance  and 
pleading  to  the  merits;  but  on  the  other  hand,  where  the  affidavit  is  the  founda- 
tion of  the  suit,  it  is  what  must  confer  jurisdiction  to  entertain  the  suit  upon 
appeal;  it  is  what  the  appellate  court  must  look  to  as  conferring  upon  it  the  right 
to  proceed  to  a  trial  de  novo,  and  the  objection  may  be  made  for  the  first  time  by- 
motion  to  quash  the  writ  in  the  latter  court. '^^ 

4.  Objections  and  Amendments  —  a.  Objections  in  General.  The  affidavit  and 
requisition  indorsed  thereon  to  obtain  the  immediate  delivery  of  the  property  in 
the  statutory  action  for  that  purpose  should  be  considered  in  the  nature  of  process. 
If  process  is  used  in  a  prohibited  way,  or  for  a  prohibited  purpose,  the  remedy  by 
motion  to  set'  it  aside  has  been  approved;  "  and  so  as  to  objections  based  upon 
irregularities  in  plaintiff's  affidavit;  but  the  motion  should  specify  the  particular 
irregularities  or  defects  rehed  on.'^^  If  a  writ  of  replevin  issues  without  any  affi- 
davit, it  will  be  set  aside;  and  if  the  order  for  dehvery  is  made  or  the  writ  is 
improperly  issued  without  the  required  affidavit,  which  is  not  essential  to  the 
jurisdiction  of  the  court  over  the  action,  the  remedy  is  the  quashal  or  setting  aside 
of  the  writ  or  order,  and  an  order  for  the  return  of  the  property,  but  not  a  dis- 
missal of  the  suit,^^  and  judgment  cannot  be  arrested  on  such  ground. 

b.  Time  to  Object,  Waiver,  and  Amendment.  Objections  to  the  affidavit 
should  be  taken  promptly,^*  and  by  appearing  generally  and  pleading  without 


N.  W.  580,  statement  of  value  without  nega- 
tiving the  fact  that  the  value  does  not  exceed 
the  jurisdictional  amount. 

75.  Mooney  v.  Myers,  5  Blackf.  (Ind.) 
331  (in  an  action  before  a  justice  of  the 
peace,  where  the  statement  of  demand  filed 
before  the  writ  issued  stated  the  value  of  the 
property)  ;  Perkins  v.  Smith,  4  Blackf. 
(Ind.)  299  (holding  that  where  defendant 
appears  before  the  justice,  pleads  to  the 
action,  and  goes  into  trial,  without  making 
any  objection  to  the  affidavit,  it  is  too  late 
for  him  to  do  it  afterward,  either  before 
the  justice,  or,  after  the  appeal,  in  the  cir- 
cuit court;  that  it  is  then  immaterial 
whether  the  process  was  regular  or  irregular, 
or,  indeed,  whether  there  had  been  any  proc- 
ess at  all ;  that  the  affidavit  in  replevin  be- 
fore a  justice  of  the  peace  may  also  answer 
for  the  written  statement  of  the  cause  of 
action,  because  it  contains  a  narration  of  the 
injury  complained  of,  and  that  in  this  char- 
acter it  was  open  to  objection,  as  any  other 
cause  of  action  would  have  been,  and  is  sub- 
ject to  amendment). 

76.  Barruel  v.  Irwin,  2  N.  M.  223. 

An  amendment  cannot  be  allowed  so  as  to 
confer  jurisdiction  where  the  affidavit  alleges 
a  value  beyond  the  court's  jurisdiction. 
Jaynes  v.  Jaynes,  8  N.  Y.  Civ.  Proc.  99. 

77.  O'Reilly  v.  Good,  42  Barb.  (N.  Y.) 
521. 

Where  a  material  and  essential  allegation 
in  the  affidavit  is  shown  to  be  false,  plain- 
tiff can  stand  in  no  better  position  than  if 
he  had  made  no  affidavit  whatever  and  a 
court  is  not  powerless  to  set  aside  proceed- 
ings in  such  a  case  whether  the  affidavit  was 
made  fraudulently  or  ignorantly.  This  rule 
is  applied  to  the  falsity  of  the  allegation 
that  the  property  sought  to  be  replevied  had 
not  been  taken  under  process  against  plain- 
tiff or  for  a  tax,  etc.  O'Reilly  v.  Good,  42 
Barb.   (N.  Y.)   521.    So  the  truth  of  such 
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allegation  in  the  affidavit  may  be  inquired 
into  to  defeat  a  cross  replevin.  Xenia 
Twine,  etc.,  Co.  v.  Hooven,  etc.,  Co.,  11  Ohio 
Dec.  (Reprint)  120,  25  Cine.  L.  Bui.  10. 

78.  Paddock  v.  Guyder,  8  N.  Y.  Suppl.  905; 
Ethridge  v.  Orcutt,  12  N.  Y.  St.  372. 

Duty  of  court. —  When  an  affidavit  for  an 
order  for  the  delivery  of  property  is  insuffi- 
cient, it  is  the  duty  of  the  court,  upon  motion 
of  defendant,  to  set  the  order  aside,  unless 
plaintiff,  within  a  reasonable  time  to  be  fixed 
by  the  court,  makes  the  affidavit  sufficient  by 
amendment.  Meyer  v.  Lane,  40  Kan.  491,  20 
Pac.  258. 

79.  Paddock  v.  Guvder,  8  N.  Y.  Suppl. 
905. 

80.  Xenia  Twine,  etc.,  Co.  v.  Hooven,  etc., 
Co.,  11  Ohio  Dec.  (Reprint)  120,  25  Cine. 
L.  Bui.  10. 

81.  Schattler  v.  Heisman,  85  Ark.  73,  107 
S.  W.  19G;  Paul  f.  Hodges,  26  Kan.  225; 
Eads  V.  Stephens,  63  Mo.  90;  Bingham  v. 
Morrow,  29  Mo.  App.  448;  Racine-Sattley  Co. 
V.  Meinen,  79  Nebr.  33,  114  N.  W.  602 
[vacating  judgment,  on  other  grounds,  in  79 
Nebr.  32,  112  N.  W.  321]  ;  J,  I.  Case  Thresh- 
ing Mach.  Co.  V.  Rosso,  78  Nebr.  184,  110 
N.  W.  686. 

82.  Eads  v.  Stephens,  63  Mo.  90;  Bing- 
ham V.  Morrow,  29  Mo.  App.  448. 

83.  Keen  v.  Munger,  52  Mo.  App.  660. 

84.  Branch  V.  Branch,  6  Fla.  314;  Auld 
V.  Kimberlin,  7  Kan.  601  (where  the  motion 
to  set  aside  an  order  of  delivery  was  not 
made  until  after  answer  filed  and  issues 
made  up,  and  was  not  called  up  for  action 
of  the  court  until  six  months  later  and  it 
was  said  that  in  such  cases  some  discretion 
is  left  to  the  courts  and  that  it  is  not  un- 
reasonable to  hold  that  in  ordinary  cases 
such  a  motion  ought  not  to  be  heard  just  as 
a  cause  is  called  up  for  hearing)  ;  Paddock 
V.  Guyder,  8  N.  Y.  Suppl.  905  (disapproving 
delay  until  time  to  answer  has  expired)  j 
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objection  and  trying  the  cause  upon  the  merits,  defendant  waives  informalities^ 
amendable  defects,  and  clerical  errors  therein. But  where  the  affidavit  in  an 
action  before  a  justice  of  the  peace  is  jurisdictional,  although  defendant  does  not 
appear  in  that  court,  objections  for  failure  to  file  it  may  be  raised  when  the  cause 
is  removed  to  the  circuit  court  and  called  for  trial  there,  and  it  would  seem  to 
be  considered  sometimes  that  if  the  objection  is  not  then  raised  it  may  be  waived; 
while  on  the  other  hand  it  is  held,  more  in  consonance  with  the  rule  that  a  defect 
which  goes  to  the  jurisdiction  of  the  court  over  the  subject-matter  cannot  be 
waived,  that  failure  to  raise  the  objection  either  before  the  magistrate  or  in  the 
circuit  court  cannot  operate  as  a  waiver.  In  replevin  amendments  are  per- 
mitted as  in  other  actions  at  law,  and  the  remedy  is  available  to  cure  objections 
to  the  affidavit  under  the  general  rules  and  statutory  provisions  governing  the 
subject  of  the  amendments,^''  and  without  the  aid  of  any  statute  particularly 
relating  to  this  form  of  action.  Amendments  may  be  allowed  to  correct  defective 
statements/^  the  affidavit  not  being  jurisdictional,^^  and  to  introduce  matters 


Ethridge  ?;.  Orcutt,  12  N.  Y.  St.  372  (denial 
of  motion  not  made  until  after  the  time  had 
expired  in  which  to  reclaim  the  property  or 
to  except  to  plaintiff's  sureties ) . 

85.  Arkansas. —  Hawes  v.  Robinson,  44 
Ark.  308. 

Florida. —  Branch  v.  Branch,  6  Fla.  314. 

Illinois. —  Frink  v.  Flanagan,  6  111.  35 ; 
Fisher  v.  Brown,  111  111.  App.  486. 

Indiana. —  Perkins  v.  Smith,  4  Blackf.  299. 

Michigan. —  Clark  v.  Dunlap,  50  Mich.  492, 
15  N.  W.  565;  Smith  r.  Dodge,  37  Mich. 
354;  Baker  v.  Dubois,  32  Mich.  92. 

Minnesota. —  McKee  v.  Metraw,  31  Minn. 
429,  18  N.  W.  148,  in  action  before  justice 
of  the  peace,  although  the  defect  is  one  which 
would  have  required  dismissal  if  presented 
in  time. 

Nebraska. —  Hudelson  r.  Tobias  First  Nat. 
Bank,  51  Nebr.  557,  71  N.  W.  304. 

New  York. —  Hyde  v.  Patterson,  1  Abb.  Pr. 
248. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  137. 

Where  summons  and  process  for  delivery 
are  distinct. —  On  the  other  hand,  it  is  held 
that  objections  to  the  affidavit  made  in  sup- 
port of  process  for  the  immediate  delivery 
of  property  are  not  waived  by  a  general  ap- 
pearance in  the  action  which  is  commenced 
■  by  service  of  summons  distinct  from  the 
replevin  proceeding.  McAdam  v.  Walbrau,  8 
N.  Y.  Civ.  Proc.  451,  distinguishing  the 
former  practice  under  which  the  action  was 
commenced  by  writ  of  replevin.  But  see 
Hyde  v.  Patterson,  1  Abb.  Pr.  (N.  Y.)  248, 
supra,  this  note. 

86.  Evans  v.  Bouton,  85  111.  579,  where  it 
is  held  that  the  fact  that  the  several  terms 
of  the  circuit  court  intervened  did  not  pre- 
vent the  raising  of  the  objection. 

87.  Evans  v.  Bouton,  85  111.  579. 

88.  Detroit  Safe  Co.  v.  Kelly,  78  Wis. 
134,  47  N.  W.  187.    See  also  supra,  III,  A,  1. 

89.  Illinois. —  Colborn  v.  Barton,  14  111. 
App.  449,  holding  that  an  amendment  to  the 
affidavit  in  an  action  of  replevin  may  be 
made  by  another  agent  of  plaintiff  than  the 
agent  who  made  the  original  affidavit. 

Mississippi. —  McCartv  v.  Key,  87  Miss. 
248,  39  So.  780. 


Nebraska. —  Crans  v.  Cunningham,  13  Nebr. 
204,  13  N.  W.  176. 

NeiD  York. —  Thorn  v.  Lazarus,  39  N.  Y. 
App.  Div.  508,  57  N.  Y.  Suppl.  279 ;  Van  Dyke 
V.  New  York  State  Banking  Co.,  18  Misc.  661, 
43  N.  Y.  Suppl.  735;  McAdam  v.  Walbrau,  8 
N.  Y.  Civ.  Proc.  451;  Depew  v.  Leal,  2  Abb. 
Pr.  131;  Stacy  v.  Farnham,  2  How.  Pr.  26^ 
by  making  and'  filing  a  new  affidavit. 

Ohio. —  Van  Halen  v.  Ridgeway,  2  Ohio  Dec. 
(Reprint)  66,  1  West.  L.  Month.  280,  on  mo- 
tion before  trial. 

Tennessee. — Applewhite  v.  Allen,  8  Humphr. 
697. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  13G. 

Discretion  of  court. — A  motion  to  amend 
an  affidavit  in  replevin  has  been  held  to  be 
addressed  to  the  sound  discretion  of  the 
court.  McClaughry  v.  Cratzenberg,  39  111. 
117  (on  motion  to  quash)  ;  Campbell  v.  Head,, 
13  111.  122  (after  sustaining  motion  to 
quash)  ;  Barruel  v.  Irwin,  2  N.  M.  223.  On 
the  other  hand  it  is  sometimes  the  duty  of 
the  court  to  allow  the  amendment  even  after 
a  motion  to  dismiss  has  been  made  where  the 
ends  of  justice  will  be  subserved  thereby. 
Crans  v.  Cunningham,  13  Nebr.  204,  13 
N.  W.  176;  Wilson  v.  Macklin,  7  Nebr.  50. 

90.  Frink  v.  Flanagan,  6  111.  35;  Fisher 
V.  Brown,  111  111.  App.  486. 

Statutory  provision  is  sometimes  ex- 
pressly made  permitting  amendments  in  ac- 
tions of  repleviji  as  in  otlier  cases  at  law. 
See  the  statutes  of  the  several  states.  And 
see  Fisher  v.  Brown,  111  111.  App.  486. 

The  affidavit  is  a  "  proceeding  "  under  the 
code  provisions  and  as  sucli  is  amendable. 
German  Nat.  Bank  v.  Aultman.  63  Nebr.  324, 
88  N.  W.  479;  Commercial  State  Bank  r. 
Ketcham,  46  Nebr.  568,  65  N.  W.  201;  Wil- 
son r.  Macklin,  7  Nebr.  50. 

91.  Fisher  r.  Brown,  111  111.  App.  486; 
MoxoY  V.  Lane,  40  Kan.  491,  20  Pac.  258: 
^IcCarty  r.  Key.  87  :Miss.  248,  39  So.  780: 
Commercial  State  Bank  r.  Ketcham,  46  Nebr. 
568,  65  N.  W.  201  ;  Lewis  r.  Connolly,  29 
Nebr.  222,  45  N.  W.  622 :  Armour  r.  Arres,  5 
Nebr.  (Unoff.)  383,  98  N.  W.  843. 

92.  Frink  r.  Flanagan,  6  111.  35:  Cutler  r. 
Rathbone,  1  Hill  (N.^Y.)  204. 
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purely  explanatory  of  the  facts  stated  in  the  original  affidavit,  not  amounting  to 
new  substantive  matter/^  and  even  to  obviate  objections  of  a  substantial  nature 
where  the  objection  does  not  go  to  the  jurisdiction  of  the  court. The  amend- 
ment may  be  made  when  the  particular  objection  is  raised/^  or,  as  under  the  pro- 
visions of  the  code,  at  any  time  before  trial,  or  on  the  trial,  where  such  amendment 
will  be  in  furtherance  of  justice;  but  the  court  may  impose  reasonable  conditions 
as  to  costs. And  especially  are  defects  amendable  when  objections  thereto  are 
not  timely. The  application  to  amend,  however,  should  be  made  before  the 
cause  is  dismissed  or  a  motion  to  quash  is  sustained. Where  the  affidavit  is 
jurisdictional,  as  in  an  action  before  the  justice  of  the  peace,  an  amendment  to 
cure  more  than  a  mere  indefinite  or  defective  statement  is  not  allowed;  ^  but 
merely  defective  averments  which  do  not  render  the  affidavit  void  will  not  defeat 
plaintiff  when  the  abjection  is  taken  on  appeal  for  the  first  time;  ^  and  if  an  affidavit 
which  is  used  as  a  pleading  is  defective  in  respect  of  the  statement  of  the  right  of 
action,  it  may  be  amended  on  motion  to  quash,  and  if  the  objection  is  not  raised 
it  will  not  be  regarded  as  fatal  on  a  trial  in  the  appellate  court. ^ 


93.  Depew  v.  Leal,  2  Abb.  Pr.  (N.  Y.)  131. 

94.  Colborn  v.  Barton,  14  111.  App.  449; 
Hudelson  v.  Tobias  First  Nat.  Bank,  51  Nebr. 
557,  71  N.  W.  304,  in  a  court  of  record,  where 
a  defect  which  would  have  been  fatal  to  the 
affidavit  on  objection  was  held  to  be  amend- 
able, the  petition  supplying  the  necessary 
allegation. 

An  amendment  which  could  not  obviate 
the  objection  to  the  remedy  by  replevin  is 
properly  rejected.  McClaughry  v.  Cratzen- 
berg,  39  IlL  117. 

95.  Peterson  v.  Fowler,  76  Mich.  258,  43 
N.  W.  10;  Wilson  v.  Macklin,  7  Nebr.  50 
(holding  that  even  after  motion  to  dismiss 
on  the  ground  of  a  defect  in  the  affidavit  it  is 
the  duty  of  the  court  to  allow  an  amend- 
ment) ;  Thorn  V.  Lazarus,  39  N.  Y.  App.  Div. 
508,  57  N.  Y.  Suppl.  279;  McAdam  v.  Wal- 
brau,  8  N.  Y.  Civ.  Proc.  451;  Applewhite  V. 
Allen,  8  Humphr.  (Tenn.)  697. 

96.  Crans  r.  Cunningham,  13  Nebr.  204, 
13  N.  W.  176. 

When  the  issues  are  before  a  referee  such 
amendment  may  be  allowed  by  the  court. 
Tackaberry  v.  Gilmore,  57  Nebr.  450,  78  N.  W. 
32. 

97.  Crans  n.  Cunningham,  13  Nebr.  204, 
13  N.  W.  176;  Applewhite  v.  Allen,  8 
Humphr.  (Tenn.)  697,  payment  of  all  pre- 
vious costs  of  the  cause  imposed  upon  allow- 
ing amendment  upon  a  motion  to  quash  the 
writ. 

Imposition  of  terms  required. —  Where  de- 
fendants' motion  was  regular  and  author- 
ized, the  privilege  accorded  plaintiff  should 
have  been  upon  terms,  and  the  order  should 
be  modified  so  as  to  deny  defendants'  motion 
and  grant  the  leave  to  amend  on  the  pay- 
ment of  costs  of  the  motion  below.  Thorn  v. 
Lazarus,  39  N.  Y.  App.  Div.  508,  57  N.  Y. 
Suppl.  279. 

Effect  of  non-compliance  with  conditions. — 

Where,  after  the  granting  of  a  new  trial,  a 
party  asks  leave  of  court  to  amend  the  affi- 
davit or  replevin,  and  leave  is  granted  by  the 
court  on  condition,  the  conditions  only  apply 
to  the  right  to  amend,  and  if  the  party  fails 
to  comply  with  the  conditions,  he  only  for- 
feits his  right  to  amend,  and  in  such  event 
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the  pleadings  in  the  case  remain  precisely  in 
the  same  condition  they  were  before  the  leave 
to  amend  was  granted ;  and  if  such  pleadings 
properly  present  a  case,  the  court  should 
hear  and  determine  the  same  on  the  merits; 
and  it  is  error  to  dismiss  the  case  for  a  fail- 
ure to  comply  with  the  conditions  attached 
to  the  leave  to  amend.  Bayless  v.  McFar- 
land,  10  Okla.  747,  63  Pac.  859. 

98.  Frink  v.  Flanagan,  6  111.  35  (defects 
waived  by  appearance  and  pleading,  the  affi- 
davit not  being  the  foundation  of  the  juris- 
diction); Ethridge  t\  Orcutt,  12  N.  Y.  St. 
372  (although  the  defect  might  have  been 
fatal  on  a  timely  objection). 

99.  Campbell  v.  Head,  13  111.  122  (where 
it  is  said  that  while  the  record  was  still 
within  the  control  of  the  court,  it  might, 
within  its  discretion,  have  allowed  the 
amendment  and  set  aside  the  order  quashing 
the  writ,  but  certainly  it  was  not  bound  to 
do  so)  ;  Wilson  f.  Macklin,  7  Nebr.  50; 
Barruel  v.  Irwin,  2  N.  M.  223. 

The  better  practice  is  to  make  the  order 
conditional  that,  in  case  of  failure  to  amend 
in  the  time  and  upon  the  terms  prescribed, 
the  action  be  dismissed.  Wilson  v.  Macklin, 
7  Nebr.  50.  See  also  Meyer  v.  Lane,  40  Kan. 
491,  20  Pac.  258. 

1.  Jaynes  v.  Jaynes,  8  N.  Y.  Civ.  Proc.  99, 
where  the  affidavit  showed  the  value  of  the 
property  to  be  beyond  the  jurisdiction  of  the 
court. 

On  appeal  from  the  judgment  of  the  jus- 
tice an  amendment  is  refused  to  cure  fatal 
defects  in  a  jurisdictional  affidavit.  Com- 
mercial State  Bank  X).  Ketcham,  46  Nebr. 
568,  61  N.  W.  201;  Clendenning  v.  Guise,  8 
Wyo.  91,  55  Pac.  447.  Where  the  writ  is 
attacked  by  motion  to  quash  on  the  ground 
that  the  rights  and  claims  are  alleged  as  in 
the  individual  individually  instead  of  in  the 
principal,  it  cannot  be  amended  to  make  it 
an  affidavit  of  the  failure  of  the  principal. 
Commercial  State  Bank  v.  Ketcham,  supra; 
Armour  v.  Arres,  5  Nebr.  (Unoff.)  383,  98 
N.  W.  843. 

2.  Dodd  V.  Skelton,  65  Nebr.  585,  91  N.  W. 
543. 

3.  Perkins  v.  Smith,  4  Blackf.  (Ind.)  299; 
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B.  Bond  or  Undertaking  —  l.  Purpose  and  Necessity  —  a.  In  General. 

The  purpose  served  by  a  replevin  bond  is  to  provide  security  to  defendant,  if  he 
prevails,  for  a  return  of  the  property,  and  to  indemnify  him  for  such  damages 
and  costs  as  he  may  be  entitled  to  recover/  for  the  indemnity  of  the  officer  and 
defendant  or  person  from  whose  custody  he  takes  the  property,^  or  for  the  benefit 
of  all  those  interested  in  the  trial  of  the  right  to  the  property,  although  it  is  given 
to  the  officer.^  The  general  rule  is  that  the  taking  of  a  replevin  bond  or  under- 
taking is  a  necessary  prerequisite.  Until  compliance  with  the  requirement  the 
officer  is  under  no  duty  to  execute  the  process;  ^  or  a  bond  or  recognizance  is 
required  before  the  writ  can  lawfully  issue,  ^  and  plaintiff  has  no  right  to  demand 
execution  of  an  order  of  delivery,®  or,  even  where  the  officer  has  taken  the  property 
in  his  possession,  to  demand  a  delivery  of  it  to  him  without  having  given  the  bond  pre- 
scribed by  law.^^    It  is  the  officer's  duty  to  take  a  bond  as  required  by  the  statute.^^ 


Dodd  V.  Skelton,  65  Nebr.  585,  91  N.  W.  543; 
German  Nat.  Bank  v.  Aultman,  63  Nebr.  324, 
88  N.  W.  479. 

4.  Ward  v.  Hood,  124  Ala.  570,  27  So.  245, 

82  Am.  St.  Rep.  205;  Parker  v.  Young,  188 
Mass.  600,  75  N.  E.  98;  Smith  v.  Whiting,  97 
Mass.  316;  Kimball  Co.  v.  Tasca,  26  R.  I. 
565,  59  Atl.  919;  Hubbard  v.  Young,  34  N. 
Brunsw.  641. 

The  bond  is  a  substitute  for  the  pledges 
at  common  law;  plegii  de  prosequendo,  and 
plegii  de  retorno  hahendo.  Bacon  Abr.  tit, 
"  Replevin  "  D.  [cited  in  Morris  v.  Baker,  5 
Wis.  389]. 

A  justice  of  the  peace  acts  ministerially 
in  taking  bond  on  issuing  the  writ.  Gregory 
V.  Sherman,  44  Conn.  466. 

5.  Imel  V.  Van  Deren,  8  Colo.  90,  5  Pac. 
803. 

6.  Kendall  v.  Fitts,  22  N.  H.  1;  Clark  v. 
Morss,  142  Pa.  St.  311,  21  Atl.  802.  See  also 
infra,  VII,  G,  4,  a,  (ii). 

7.  Southern  Orchard  Planting  Co.  v.  Gore, 

83  Ark.  78,  102  S.  W.  709;  State  v.  Stephens, 
14  Ark.  264;  Poole  v.  Loomis,  5  Ark.  110; 
Pirani  i\  Barden,  5  Ark.  81;  Baldwin  v. 
Whittier,  16  Me.  33;  Smith  v.  McFall,  18 
Wend.  (N.  Y.)  521;  Taylor  v.  Adams  Ex- 
press Co.,  9  Phila.  (Pa.)  272,  holding  that 
want  of  a  proper  bond  exonerates  a  defendant 
in  replevin  from  heeding  the  summons  in 
the  writ. 

8.  Gregory   v.    Sherman,    44    Conn.  466; 
'  Branch  v.  Branch,  6  Fla.  314. 

Filing  and  indorsement  thereof. —  The  re- 
ceipt of  a  bond  by  the  proper  custodian  and 
its  lodgment  in  his  office,  and  not  the  clerical 
act  of  indorsing  it  as  filed,  is  the  filing,  and 
it  is  not  material  that  a  justice  of  the  peace 
failed  to  perform  the  act  of  indorsing  it  as 
filed ;  and  the  bond  was  executed  at  the 
proper  time  sufficiently  appears  from  the  date 
thereof  where  it  is  certified  by  the  justice  in 
the  writ  itself  that  the  bond  was  filed  before 
the  writ  was  issued.  Hook  v.  Fenner,  18 
"  Colo.  283,  32  Pac.  614,  36  Am.  St.  Rep.  277. 
Jurisdictional  —  In  general. —  Vaiden  v. 
Ben,  3  Rand.  (Va.)  448,  holding  that 
omission  to  give  bond  and  security  before  the 
issuing  of  the  writ  of  replevin  does  not  in- 
validate the  writ,  but  only  subjects  the 
sheriff  to  an  action  by  defendant.  So  in 
Laird  v.  Upton,  8  N.  M.  409,  45  Pac.  1010, 
[91] 


it  was  held  that  the  statute  not  requiring 
the  giving  of  a  bond  in  replevin  prior  to  the 
issuance  of  the  writ,  except  in  actions 
against  a  sheriff,  when,  instead  of  being  given 
to  the  sheriff  as  in  ordinary  cases,  it  is  to 
be  given  to  the  clerk,  who  is  also,  in  such 
case,  to  see  to  the  service  of  the  writ,  the 
giving  of  the  bond,  even  in  such  a  case,  prior 
to  issuance  of  the  writ  is  not  jurisdictional, 
and  the  objection  is  waived  by  appearance 
and  pleading  to  the  merits. 

So  as  to  actions  before  justices  of  the 
peace,  the  bond  not  being  necessary  to  the 
jurisdictional  "  to  try  and  determine  "  the  ac- 
tion, the  immediate  seizure  of  the  property 
being  a  provisional  remedy  in  the  action. 
Fawkner  v.  Baden,  89  Ind.  587;  Lemert  V. 
Shaffner,  5  Ind.  App.  468,  31  K  E.  1128, 
32  N.  E.  788.  But  see  Allen  v.  Frederick,  28 
Ind.  App.  430,  59  N.  E.  330. 

9.  Southern  Orchard  Planting  Co.  V.  Gore, 
83  Ark.  78,  102  S.  W.  709. 

10.  Southern  Orchard  Planting  Co.  v. 
Gore,  83  Ark.  78,  102  S.  W.  709;  State  v, 
Stephens,  14  Ark.  264. 

11.  Arkansas. —  State  v.  Stephens,  14  Ark. 
264  (holding  that  the  officer  exceeds  his  power 
and  authority  in  taking  the  property  into  his 
possession  without  having  received  the  bond 
intended  for  the  protection  and  security  of 
defendant,  and,  having  done  so,  he  is  under  no 
obligation  to  retain  the  property  so  taken,  and 
it  is  his  dutj^  to  at  once  restore  it  to  defend- 
ant) ;  Nunn  v.  Goodlett,  10  Ark.  89. 

Delavare. —  Clark  v.  Adair,  3  Harr.  113. 
Maine. —  Garlin    v.    Strickland,    27  Me. 
443. 

Missouri. —  McAleenan  i\  Dickmann,  128 
Mo.  App.  703,  107  S.  W.  444,  statute  manda- 
tory, vesting  no  discretion  in  the  ofiloer. 

Neio  Hampshire. —  Kendall  v.  Fitts,  22 
N.  H.  1. 

Canada. —  Logue  r.  Prescott,  18  Can.  L.  T. 
Occ.  Notes  180,  duty  of  sheriff  undor  60  Vict, 
c.  24,  §  354,  tlie  court  holding  furtlier  that 
defendant  on  application  to  the  shorifi'  is  en- 
titled to  see  the  bond  before  he  takes  any  step 
in  the  cause. 

See  42  Cent.  Dig.  tit.  "Replevin,"  $  130. 

Waiver  by  defendant. —  But  where  the 
bond  is  required  only  for  security  of  defend- 
ant, he  may  waive  it.  Spencer  v.  Dickcrson, 
15  Ind.  368;  Greely  i\  Currier,  39  ^\e.  516; 
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In  some  jurisdictions  the  writ  may  issue/^  and  the  officer  may  commence  the 
service  thereof,  before  taking  a  bond,  although  under  some  statutes  he  can- 
not dehver  the  property  to  plaintiff; nor,  under  some  provisions,  do  any- 
thing more  than  is  necessary  to  effect  an  appraisement  of  the  property,  until 
plaintiff  has  given  the  bond  required  by  the  statute,^*  and  it  is  the  duty  of  the 
officer  to  proceed  to  the  extent  of  effecting  the  appraisement,^^  upon  demand  and 
tender  of  indemnity,  where  the  value  of  the  property,  which  is  to  determine  the 
amount  of  the  bond,  must  be  fixed  by  the  appraisement.^^  It  is  unnecessary  to 
file  a  bond  in  an  action  for  the  possession  of  personalty  where  the  action  may 
proceed  without  immediate  delivery  and  the  immediate  delivery  is  not  demanded. 

b.  Bond  or  Security  For  Costs.  Where  by  statute  plaintiff  in  replevin  is 
required  to  give  an  undertaking  as  security  for  costs  or  a  bond  conditioned  to 
pay  such  costs  as  defendant  shall  recover,  such  bond  or  undertaking  is  all  that 
can  be  required  of  him,  and  it  is  not  necessary  that  he  should  give  in  addition 
thereto  any  other  bond  or  undertaking  for  costs. It  is  otherwise  where  the 


Wilson  r.  Nichols,  29  Me.  566;  Bloomingdale 
v.  Chittenden,  75  Mich.  305,  42  N.  W.  836. 

The  requirement  may  rest  in  the  form  of 
the  writ  prescribed,  as  where,  although 
there  is  no  distinct  enactment  providing  for  a 
bond,  etc.,  the  statute  contains  a  distinct  pro- 
viso or  condition  in  the  form  of  the  writ  pro- 
vided for  in  these  words:  "Provided,  he  the 
said  P.  D.  (where  are  the  initials  used  to 
describe  the  plaintiff  in  the  suit)  shall  give 
bond  to  the  said  S.  P.  (which  letters  are  used 
in  the  same  form  to  describe  the  defendant  in 
the  suit)  with  sufficient  surety  or  sureties, 
&c."  Purple  V.  Purple,  5  Pick.  (Mass.)  226. 
See  also  Sumner  v.  Stewart,  3  N.  H.  39, 
where,  however,  the  form  prescribed  did  not 
provide  the  particular  obligee. 

12.  Clark  v.  Morss,  142  Pa.  St.  311,  21 
Atl.  802. 

13.  Morris  v.  Baker,  5  Wis.  389  (holding 
that  if  plaintiff  neglects  or  refuses  to  give  the 
bond  required  in  a  reasonable  time,  the  officer 
should  redeliver  the  property  to  defendant)  ; 
Graves  r.  Sittig,  5  Wis.  219  (holding  that  if 
a  plaintiff  in  replevin  neglects  to  execute  a 
bond  and  take  possession,  he  cannot  have  dam- 
ages for  the  detention  or  depreciation  of  the 
property  while  in  the  hands  of  the  officer ) . 

14.  Parker  v.  Young,  188  Mass.  600,  75 
N.  E.  08;  Hamberger  v.  Seavev,  165  Mass. 
505,  43N.  E.  297;  Smith  v.  Whiting,  97  Mass. 
316;  Wolcott  V.  Mead,  12  Mete.  (Mass.)  516; 
McKinstry  v.  Collins,  76  Vt.  221,  56  Atl.  985. 

15.  See  injra,  III,  E. 

16.  Hamberger  V.  Seavey,  165  Mass.  505, 
43  N.  E.  297. 

17.  Indiana. —  Hodson  V.  Warner,  60  Ind. 
214. 

Kansas. —  Batchelor  v.  Walburn,  23  Kan. 
733;  Goodwin  v.  Sutheimer,  8  Kan.  App.  212, 
55  Pac.  486. 

Missouri. —  South  Missouri  Land  Co.  v.  Jef- 
fries. 40  Mo.  App.  360;  Hamilton  v.  Clark, 
25  Mo.  App.  428. 

North  Carolina. —  Jarman  V.  Ward,  67 
N.  C.  32. 

South  Carolina. —  Dillard  v.  Samuels,  25 
S.  C.  318. 

South  Dakota. — Simpson  Brick-Press  Co.  V. 
Marshall,  5  S.  D.  528,  59  N.  W.  728. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  139. 
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18.  Singer  Mfg.  Co.  v.  Rhodes,  54  Conn. 
48,  5  Atl.  610  (where  a  replevin  bond  condi- 
tioned to  prosecute  the  suit  to  effect  and  pay 
any  judgment  that  defendant  may  recover 
necessarily  covers  the  costs  as  a  part  of  the 
judgment  and  it  is  not  necessary  for  a  non- 
resident plaintiff  to  give  the  ordinary  bond 
for  costs)  ;  Moore  v.  Herron,  17  Nebr.  697, 
703,  24  N.  W.  425,  451  (where  the  under- 
taking as  security  in  replevin  was  that  plain- 
tiff should  duly  prosecute  the  action  and  pay 
all  costs,  etc.,  and  it  was  held  that  a  separate 
undertaking  as  security  for  costs  was  nor  re- 
quired) ;  Doty  v.  Brown,  1  How.  Pr,  (N.  Y.) 
245  (holding  that  an  additional  bond  for  costs 
will  not  be  required  pending  a  new  trial,  al- 
though the  costs  already  incurred  exceed  tne 
penalty  of  the  replevin  bond)  ;  Rogers  v. 
Hitchcock,  9  Wend.  (N.  Y.)  462;  Stoddard 
V.  Gilman,  22  Vt.  568;  Dunshee  v.  Stearns, 
1  Aik.  (Vt.)  149  (in  which  cases  it  is  held 
that  no  other  security  by  way  of  recognizance 
was  necessary,  plaintiff  having  executed  the 
replevin  bond  prescribed). 

Undertaking  not  under  seal. — ^In  Boucher  v. 
Pia,  8  Bosw.  (N.  Y.)  691,  14  Abb.  Pr.  1,  and 
Gelch  V.  Barnaby,  7  Abb.  Pr.  (N.  Y.)  19,  it 
was  held  that  defendant  in  an  action  to  re- 
cover a  judgment  for  the  possession  of  per- 
sonal property  under  the  code  was  entitled  to 
the  security  for  costs  under  a  provision  of  the 
statute  requiring  non-resident  plaintiffs  to 
give  a  bond  in  a  fixed  penalty,  and  that  his 
right  was  not  affected  by  the  fact  that  plain- 
tiff had  filed  an  undertaking  not  under  seal 
in  the  form  prescribed  by  the  code  for  the 
purpose  of  obtaining  the  delivery  of  the  prop- 
erty; that  the  latter  undertaking  is  not  a 
sealed  instrument  and  will  outlaw  in  six  years 
after  the  cause  of  action  accrued  thereon, 
while  liability  on  the  cost  bond  continues 
twenty  years.  In  Gelch  v.  Barnaby,  supra, 
it  is  further  pointed  out  that  if  defendant  in 
the  action  requires  the  return  of  the  property 
and  complies  with  the  provisions  of  the  code 
in  that  regard,  he  might  lose  his  right  to  pro- 
ceed on  plaintiff's  undertaking  for  the  posses- 
sion of  the  property  and  in  that  event,  if  de- 
fendant succeeds  in  that  action,  the  only 
judgment  which  he  could  recover  would  be  for 
costs.    But  see  Wisconsin  M.  &  F.  Ins.  Co. 


REPLEVIN 


[34  Cyc]  1443 


replevin  bond  does  not  provide  security  for  costs,  in  which  case  an  additional  bond 
for  that  purpose  is  necessary. 

2.  Requisites,  Sufficiency,  and  Validity  —  a.  In  General.  The  bond  should 
conform  to  the  requirements  of  the  statute,^^  but  where  the  language  of  the  statute 
in  giving  a  form  is  permissive,  it  is  not  necessary  to  follow  it  strictly.^^  On  the 
other  hand  mere  irregularities  in  that  the  statute  has  not  been  literally  complied 
with/^  or  errors  or  defect  in  recital,^^  or  error  in  or  omission  of  date,^*  will  not 
render  the  bond  void  or  affect  the  liability  of  the  parties  thereon,  although  defend- 
ant in  the  replevin  suit  might  have  objected  to  it  at  the  proper  time  in  that  suit; 
and  after  plaintiff  has  obtained  possession  of  the  property  in  dispute  by  acting 
on  the  bond  as  a  lawful  and  valid  security,  neither  he  nor  his  surety  ought  to  be 
permitted  to  get  rid  of  it  by  alleging  that  it  is  not  so  strong  or  so  perfect  as  defendant 
might  have  required  him  to  make  it.  It  is  enough  that  it  contains  all  the  essen- 
tials of  a  valid  contract,  and  answers  all  the  purposes  intended  by  the  statute.^® 
If  the  instrument  is  good  and  enforceable  at  common  law,  and  is  not  prohibited 
by  statute,  it  may  be  enforced  notwithstanding  it  may  not  be  in  all  respects  regular 
as  a  replevin  bond  or  in  strict  conformity  with  the  statute.^^    And  so  it  is  held 


Bank  v.  Hobbs,  22  How.  Pr.  (K  Y.)  494, 
where  the  undertaking  in  replevin  was  held 
sufficient  on  a  motion  to  dismiss  the  pro- 
ceedings for  irregularity  in  commencing  them 
by  reason  of  the  failure  to  give  the  cost  bond. 
The  two  cases  first  above  cited  were  on  motion 
to  require  the  additional  cost  bond. 

19.  Fleet  v.  Lockwood,  17  Conn.  233,  re- 
quiring if  a  non-resident  give  bonds  for  costs 
under  the  general  statute  applying  to  all  civil 
actions  where  the  replevin  bond  given  by  one 
to  recover  possession  of  property  attached,  the 
conditions  of  which  referred  only  to  the  at- 
tachment proceedings  and  did  not  secure  the 
costs  to  defendant  in  the  replevin  suit. 

20.  Hubbard  v.  Young,  34  N.  Brunsw.  641. 
See  also  infra,  III,  B,  2,  e. 

A  description  of  the  property,  which  is  re- 
quired only  to  be  set  forth  in  the  affidavit, 
need  not  be  contained  in  the  bond.  Branch  v. 
Branch,  6  Fla.  314. 

21.  Persse  V.  Watrous,  30  Conn.  139,  suffi- 
ciency in  action  on  the  bond. 

22.  Branch  V.  Branch,  6  Fla.  314;  Simonds 
17.  Parker,  1  Mete.   (Mass.)  508. 

23.  Hotz  V.  Bollman  Bros.  Co.,  47  111. 
App.  378  (holding  that  the  fact  that  the  bond 
■recites  a  wrong  date  as  the  commencement  of 
the  suit  does  not  thereby  vitiate  it)  ;  Fuller 
V.  Wright,  59  Ind.  333  (holding  that  the  bond 
is  not  avoided  by  an  erroneous  description  of 
the  court  in  which  the  action  is  pending)  ; 
Chadwick  v.  Badger,  9  N.  H.  450  (inaccuracy 
by  use  of  words  in  describing  court  which  did 
not  afi"ect  the  identity  of  the  court  and  might 
have  been  rejected)  ;  Hyde  r.  Patterson,  1  Abb. 
Pr.  (K  Y.)  248  (holding  that  an  undertaking 
in  replevin  reciting  an  affidavit  made  by 
plaintiff,  but  giving  the  wrong  date  of  the 
affidavit,  was  not  invalid,  there  being  only 
one  affidavit  in  the  cause). 

Want  of  form,  substance,  recital,  or  con- 
dition will  not  render  the  bond  void,  under 
statute  in  Indiana.  Lemert  v.  Shafl'er,  5  Ind. 
App.  468,  31  N.  E.  1128,  32  K  E.  788. 

24.  Kimball  v.  Tasca,  26  R.  I.  565,  59  Atl. 
919  [quoting  5  Cyc.  734,  upon  the  general 
rule  in  this  respect  as  applied  to  replevin 


bonds].  The  date  of  the  bond  is  immaterial, 
if  the  fact  in  the  return  is  true;  because 
the  bond  may  have  been  dated  on  a  different 
day  from  the  date  of  the  return  by  mistake 
merely.    Chandler  v.  Smith,  14  Mass.  313. 

25.  Hicklin  v.  Nebraska  City  Nat.  Bank,  8 
Nebr.  463,  1  N.  W.  135;  Shaw  v.  Tobias,  3 
N.  Y.  188. 

26.  Cooper  v.  Brown,  7  Dana  (Ky.)  333; 
Eickhoff  V.  Eikenbary,  52  Nebr.  332,  72  N.  W. 
308;  Shaw  v.  Tobias,  3  N.  Y.  188. 

27.  Arkansas. —  Nunn  v.  Goodlett,  10  Ark. 
89,  holding  that  unless  the  bond  so  departs 
from  the  requirements  of  the  statute  as  to 
defeat  the  object  of  the  statute,  it  may  still 
be  good  as  a  common-law  bond;  and  that 
while  the  sheriff,  before  he  executes  a  writ 
of  replevin,  is  required  to  take  bond  of  plain- 
tiff, a  bond  executed  after  the  property  is 
replevied  and  delivered  to  plaintiff  is  never- 
theless valid. 

Florida. —  Branch  v.  Branch,  6  Fla.  314, 
holding  this  to  be  true,  unless  the  statute 
has  expressly  declared  such  bond  void,  or 
it  has  been  obtained  by  fraud,  coercion,  or 
oppression  colore  officii. 

Illinois.— Wolie  v.  McClure,  79  111.  564; 
Edwin  V.  Cox,  61  111.  App.  567. 

Massachusetts. —  Morse  v.  Hodsdon,  5  Mass. 
314. 

New  Hampshire. —  Claggett  r.  Richards, 
45  N.  H.  360;  Chadwick  v.  Badger,  9  N,  H. 
450;  Whittemore  v.  Jones,  5  N.  H.  362. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  140. 

Contra. —  See  Pollok  v.  Gardner,  4  N. 
Brunsw.  655. 

Although  the  instrument  was  not  a  bond 
because  of  the  omission  of  seals,  a  suit  could 
be  maintained  upon  it.  It  filled  the  office  of 
a  replevin  bond  and  secured  the  execution  of 
the  writ  and  the  taking  of  the  goods.  EdAnn 
V.  Cox,  61  111.  App.  567. 

Where  the  bond  is  not  prescribed  by  stat- 
ute its  validity  depends  upon  usage  and  the 
legality  of  its  conditions.  If  the  sheriff  takes 
a  bond  voluntarily  given,  witli  warrant  to 
confess  judgment,  it  is  valid,  although  he 
might  not  have  had  the  right  to  demand  a 
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that  the  parties  to  the  action  may  waive  the  formahties  of  the  statutory  pro- 
ceedings; and;  in  such  case,  the  sureties  to  the  undertaking  are  bound  by  the 
waiver,  and  are  estopped  from  questioning  the  recitals  in  the  undertakings.^^ 

b.  Conditions.  Ordinarily  the  conditions  of  a  replevin  bond  are  to  be  gathered 
from  the  local  statutes  which  prescribe  the  bond  consistently  with  the  nature  and 
purpose  of  the  action  or  writ.^^  However,  it  is  only  necessary  that  the  bond 
shall  contain  substantially  the  statutory  conditions,  and  it  need  not  follow  the 
statute  in  totidem  verbis  if  the  legal  import  is  the  same.^^  And  although  a  con- 
dition may  not  be  in  conformity  with  the  statute  Hability  thereon  may  be  enforce- 
able as  upon  a  voluntary  obligation. 


bond  containing  such  warrant;  such  warrant 
affects  only  the  remedy  and  not  the  liability. 
Clark  V.  Morss,  142  Pa.  St.  311,  21  Atl.  802. 

But  where  the  writ  of  replevin  is  void  on 
its  face  the  replevin  bond  is  also  void.  Rosen 
V.  Fischel,  44  Conn.  371;  Hicks  v.  Menden- 
hall,  17  Minn.  475,  where,  under  Laws 
(1868),  c.  76,  a  writ  of  replevin  could  no 
longer  issue,  the  proceeding  being  by  in- 
dorsement upon  the  affidavit  of  a  requisition 
to  the  sheriff  to  take  the  property,  instead 
of  to  the  clerk  to  issue  a  writ,  and  it  was 
held  that  the  writ  was  unauthorized  and 
void,  and  that  the  bond  given  to  procure  the 
issuance  thereof,  and  a  bond  given  in  sub- 
stitution thereof  for  insufficiency  of  the  sure- 
ties in  the  first,  are  void,  notwithstanding  all 
the  parties  may  have  treated  all  the  pro- 
ceedings as  regular.  See  also  Frothingham 
V.  Howard,  1  Aik.  (Vt.)  139. 

Identifying  cause  by  name  of  defendant. — ■ 
If  defendant's  name  is  not  inserted  in  the 
bond,  nor  any  language  used  from  which  it 
can  be  ascertained  in  what  suit  the  bond  was 
given,  it  is  held  that  the  bond  is  fatally 
defective  in  an  action  on  the  bond  (Matthews 
V.  Storms,  72  111.  316)  ;  or  when  pleaded  in 
an  action  on  the  officer's  bond  for  taking 
property  without  first  requiring  the  necessary 
replevin  bond  (Arter  v.  People,  54  111.  228). 

28.  Harrison  v.  Wilkin,  69  N.  Y.  412; 
Kilgore  v.  Rabb,  1  Nott  &  M.  (S.  C.)  331. 

29.  See  the  statutes  of  the  several  states. 
And  see  Cooper  v.  Brown,  7  Dana  (Ky.)  333 
(where  it  is  shown  that  the  bond  then  re- 
quired by  the  English  statutes  only  bound 
plaintiff  for  a  return  of  the  property,  "  if 
a  return  thereof  should  be  awarded,"  but 
that  the  statute  in  Kentucky  then  in  force 
makes  plaintiff  and  his  surety  liable  in  all 
cases  in  which  he  shall  fail  successfully  to 
prosecute  his  action,  for  the  value  of  the 
property  taken,  unless  it  is  restored)  ;  Clark 
V.  Adair,  3  Harr.  (Del.)  113  (holding  that 
in  case  of  distress  for  rent,  the  condition  of 
the  replevin  bond  was  prescribed  by  the  stat- 
ute to  prosecute  the  suit  with  effect  and 
satisfy  the  judgment,  and  in  other  cases  the 
condition  was  to  prosecute  the  suit  with 
effect,  and  to  return  the  goods,  if  a  return 
be  awarded ) . 

30.  Persse  v.  Watrous,  30  Conn.  139; 
Lambden  v.  Conoway,  5  Harr.  (Del.)  1;  Dug- 
gan  V.  England,  Harp.  (S.  C.)  215. 

31.  Connecticut. —  Persse  v.  Watrous,  SO' 
Conn.  139,  holding  that  where  the  condition 
of  the  bond  was  to  prosecute  to  effect  before 
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A  B,  justice  of  the  peace,  and  the  justice 
had  not  final  jurisdiction,  it  was  held  that 
the  bond  was  not  void,  as  not  complying  with 
the  statute,  which  requires  a  bond  to  prose- 
cute to  effect  generally. 

Delaware. —  Lambden  v.  Conoway,  5  Harr. 
1,  holding  that  a  replevin  bond  conditioned 
to  appear  and  prosecute  the  suit  to  effect, 
and  to  indemnify  the  sheriff,  is  good,  al- 
though the  statutory  condition  is  to  prosecute 
the  suit  with  effect,  and  satisfy  any  judg- 
ment which  shall  be  given  against  the  sheriff 
in  replevin. 

Kentucky. —  Cooper  v.  Brown,  7  Dana  333, 
where  the  bond  was  held  to  be  sufficient 
which,  instead  of  providing  for  the  return  of 
the  property  and  a  payment  of  hire  in  the 
event  of  failing  to  establish  plaintiff's  right, 
as  the  statute  prescribed,  provided  that  plain- 
tiff would  well  and  truly  prosecute  his  writ, 
pay  all  damages  which  might  ensue  to  de- 
fendant and  be  adjudged  against  plaintiff 
and  also  to  perform  any  judgment  of  the 
court. 

Montana. —  Parrott  v.  Scott,  6  Mont,  340, 
12  Pac.  763;  holding  that  under  Civ.  Code, 
§  157,  requiring  an  undertaking  in  replevin 
to  be  conditioned  "  for  the  prosecution  of  the 
action  without  delay  and  with  effect,"  an 
undertaking  is  sufficient  as  a  statutory  bond 
which  provides  "  for  the  prosecution  of  the 
action,"  omitting  the  words  "  without  delay 
and  with  effect,"  over  the  objection  that  not 
being  good  as  a  statutory  bond  an  assign- 
ment was  necessary. 

New  Jersey. —  West  ?;.  Caldwell,  23  N.  J.  L. 
736,  holding  that  the  condition  "  to  prosecute 
the  suit  and  to  return  the  same  goods  and 
chattels,  if  return  thereof  shall  be  adjudged," 
directed  by  the  statute,  is  not  essentially 
different  from  that  "  to  prosecute  the  suit 
with  efl^ect  and  without  delay,  and  to  return 
the  goods  and  chattels  distrained  in  case  re- 
turn shall  be  awarded." 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  141. 

Misdescription  of  court. — Arnold  v.  Allen, 
8  Mass.  147,  where  a  replevin  bond  condi- 
tioned to  prosecute  the  action  at  the  "  county 
court "  next  to  be  held  at,  etc.,  rightly 
describing  the  next  term  of  the  "  common 
pleas  "  was  held  to  be  good ;  the  words 
"  county  court "  must  intend  the  court  of 
common  pleas. 

32.  Claggett  v.  Richards,  45  K  H.  360; 
Whittemore  v.  Jones,  5  N.  H.  362,  bond  in- 
cluding indemnity  to  the  sheriff. 

Valid  as  to  statutory  condition. — If  a  con- 
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e.  Obligors  and  Obligees.  The  name  of  the  obhgee  should  appear  in  the 
bond.^^  Where  the  form  of  the  bond  prescribed  by  the  statute  does  not  particu- 
larize to  whom  it  shall  be  made  payable,  the  court  has  sanctioned  the  form  making 
the  officer  the  obligee  where  that  had  become  the  settled  practice.^*  But  where 
the  statute  directs  a  replevin  bond  to  be  given  to  defendant  as  obligee,  a  bond  to 
the  officer  as  obligee  instead  of  to  defendant  is  void,  since  it  stands  as  a  bond 
given  to  one  who  has  no  lawful  authority  to  take  it.^^  Where  the  bond  is  to  be 
made  to  the  officer,  it  is  held  that  the  officer  intended  by  the  statute  is  the  one 
who  in  fact  seizes  the  property,^^  and  although  the  statute  names  the  sheriff  as 
the  party  to  whom  the  bond  is  to  be  given,  since  under  other  provisions  the  coroner 
is  required  to  perform  the  duties  of  the  sheriff  in  certain  prescribed  emergencies, 
a  bond  in  replevin  given  to  the  coroner  is  good.^^  It  is  sufficient  in  the  replevin 
action  if  the  bond  is  signed  by  the  surety  only,  if  the  statute  does  not  require  more 
than  a  bond  with  sureties,  plaintiff  in  replevin  being  liable  without  any  bond,^^ 
and  the  sureties  cannot  escape  liability  in  an  action  on  the  bond  because  the 
principal  did  not  sign  it;     but  a  bond  executed  by  one  claiming  to  execute  it  as 


dition  be  part  conformable  to  the  statute,  and 
another  part  not  required  by  the  statute,  it 
is  valid  for  the  part  which  is  good,  unless 
the  statute  expressly  annuls  such  bond. 
Lambden  v.  Conoway,  5  Harr.  (Del.)  1. 

The  omission  of  a  condition  will  not  in- 
validate the  bond,  since  each  condition  is 
an  independent  obligation  and  liability  on 
that  contained  in  the  bond  will  be  enforced. 
Hotz  BoUman  Bros.  Co.,  47  111.  App.  378 
(where  the  omission  in  the  bond  was  as  to 
the  payment  of  the  costs  and  damages  for 
wrongfully  suing  out  the  writ,  and  it  was 
held  that  such  condition  is  separate  and  dis- 
tinct from  the  conditions  embodied  in  the 
bond  sued  on,  and  that  an  action  will  lie  for 
a  breach  of  either,  as  each  condition  is  an 
independent  obligation,  and  a  failure  to  keep 
either  one  is  a  ground  of  action)  ;  Rauh  v. 
Waterman,  29  Ind.  App.  344,  61  N.  E.  743, 
63  N.  E.  42  (holding  that  under  the  statute 
providing  that  the  principal  and  sureties  to 
a  bond  shall  be  bound  to  the  full  extent  con- 
templated by  the  law  requiring  the  same,  al- 
though defective  in  form,  the  sureties  on  a 
replevin  bond  which  omits  the  statutory  pro- 
vision that  the  principal  shall  prosecute  his 
action  with  effect  are  liable,  where  the  prin- 
cipal dismisses  his  action  without  a  determin- 
ation of  the  merits)  ;  Hicklin  v.  Nebraska 
City  Nat.  Bank,  8  Nebr.  463,  1  N.  W.  135 
(omission  of  provision  in  undertaking  for 
the  return  of  the  property  to  defendant  in  the 
event  of  a  judgment  for  such  return,  not 
fatal  but  it  creates  a  liability  as  far  as  it 
goes). 

33.  Titus  V.  Berry,  73  Me.  127. 

34.  Whittemore  v.  Jones,  5  N.  H.  362 
(distinguishing  the  practice  in  Massachusetts 
under  the  case  cited  infra,  note  35);  Sum- 
ner V.  Stewart,  2  N.  H.  39., 

35.  Purple  v.  Purple,  5  Pick.  (Mass.)  226, 
holding  that,  although  the  statute  contained 
no  distinct  requirement  for  such  a  bond,  it 
was  necessary  under  what  was  equivalent  to 
such  a  requirement  by  reason  of  the  proviso 
in  the  form  of  the  writ  required  by  the 
statute  that  plaintiff  in  the  suit  should  give 
a  bond  to  defendant,  etc. 

Clerical  error. —  Where  objection  was  made 


in  the  replevin  suit  to  a  bond  which  was  en- 
titled in  the  case  naming  the  parties,  and 
recited  the  institution  of  the  action,  again 
naming  the  parties,  the  fact  that  it  named 
the  obligee  as  follows :  "  We  .  .  .  undertake 
to  the  said  .  .  .  (naming  the  officer),  defend- 
ant in  said  action,"  was  held  not  to  render 
it  insufficient  as  a  bond  running  to  defendant, 
and  the  insertion  of  the  name  of  the  officer 
under  such  circumstances  will  be  considered 
as  surplusage  and  as  such  disregarded,  no 
proof  of  extrinsic  circumstances  being  re- 
quired to  show  who  was  the  real  obligee. 
Eickhoff  V.  Eikenbary,  52  Nebr.  332,  72  N.  W. 
308. 

36.  Claggett  v.  Richards,  45  N.  H.  360, 
where  the  writ  appears  to  have  been  issued 
in  one  county  and  executed  in  another  by  the 
sheriff  of  the '  latter,  and  it  was  held  that 
the  bond  was  properly  made  to  the  latter. 

37.  Speer  v.  Skinner,  35  111.  282,  holding 
that  in  other  proceedings  it  will  be  presumed 
that  one  of  the  contingencies  had  happened 
which  made  it  necessary  to  direct  the  writ 
of  replevin  to  the  coroner. 

38.  Phillippi  Christian  Church  v.  Har- 
baugh,  64  Ind.  240  (where  the  statute  did 
not  require  plaintiff  to  file  his  bond,  but  a 
bond  with  suretv)  ;  South  Missouri  Land  Co. 
V.  Jeffries,  40  Mo.  App.  360  (holding  that  a 
statute  like  that  referred  to  in  the  case  last 
above  cited  did  not  require  plaintiff  to  sign 
the  bond,  although  another  section  following 
in  the  statute  gave  the  form  of  a  bond  which 
contemplated  such  signature). 

39.  Kentiiclcy. —  Cooper  v.  Brown,  7  Dana 
333. 

IIoAve  v.  Handley,  28  Me.  241, 
under  statutory  provision  that  the  officer  is 
authorized  to  "  take  from  the  plaintilV  or 
some  one  in  his  behalf  a  bond  to  the  defend- 
ant with  sufficient  sureties." 

Michigan. —  In  rc  Caliill.  48  'Mich.  616.  12 
N«  W.  877,  under  statute  similar  to  that  in 
Maine  last  above  mentioned. 

Ohio. —  Ehodenbaugh  v.  Carev.  2  Ohio  Dec. 
(Reprint)  162,  1  West.  L.  Month.  599. 

United  talcs. —  Wood  r.  Forrest,  30  Fed. 
Cas.  No.  17,iMr>.  2  Cranch  C.  C.  303. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  143. 
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agent  for  plaintiff,  but  having  in  fact  no  authority,  will  not  authorize  service  of 
the  writ.^^  Where  the  form  of  the  recognizance  required  is  a  joint  and  several 
bond,  inasmuch  as  the  recognizors  are  jointly  and  severally  liable,  it  is  immaterial 
to  defendant  in  the  replevin  which  of  the  obligors  is  styled  principal  and  which 
surety,  as  both  are  in  legal  effect  principals,^^  and  it  is  not  necessary  to  the  validity 
of  the  bond  that  the  name  of  the  surety  is  not  mentioned  in  the  body  of  the  bond.*^ 
Under  a  statute  requiring  the  bond  to  be  executed  "with  sufficient  sureties/^  it 
has  been  decided  that  defendant  in  replevin  is  entitled  to  two  sureties  in  the 
replevin  bond,*^  independently  of  plaintiff;^  and  if  in  this  respect  plaintiff  fails 
to  comply  with  the  statute,  defendant  may  object  by  plea  in  abatement  or  by 
motion  seasonably  filed/^  or  by  exception  to  the  sufficiency  of  the  bond.*^  Plain- 
tiff, however,  on  payment  of  costs,  will  be  allowed  to  amend,  by  filing  a  new  bond 
with  sureties,  and  the  sureties  justifying.^^  But  a  replevin  bond  which  the  statute 
requires  to  be  given  with  two  or  more  sureties  is  not  void  because  actually  signed 
and  delivered  by  one  surety  only.^^    The  sufficiency  of  the  sureties  is  a  matter 


40.  Garlin  v.  Strickland,  27  Me.  443  (ac- 
tion against  officer  for  taking  property  with- 
out first  taking  the  statutory  bond)  ;  Kim- 
ball Co.  V.  Tasca,  26  E.  I.  565,  59  Atl.  919 
(objection  waived  by  trial  on  merits  without 
raising  it)  ;  Smith  v.  Fisher,  13  R.  I.  624. 

Bond  of  corporation. — A  replevin  bond  pur- 
porting to  be  given  by  a  corporation,  but 
signed  only  by  an  individual,  is  defective,  and 
would  be  so  held  on  a  plea  in  abatement  on 
motion  to  dismiss  seasonably  made  in  the 
case.  Kimball  v.  Tasca,  26  R.  I.  565,  59 
Atl.  919. 

A  partner  may  sign  as  principal  in  behalf 
of  himself  and  copartners.  Dunbar  f.  Scott, 
14  R.  I.  152. 

41.  Dorus  Somers,  57  Conn.  192,  17  Atl. 
852,  holding  that  a  plea  in  abatement  on  the 
ground  of  the  insufficiency  of  a  recognizance 
entered  into  by  a  stranger  as  principal  and 
plaintiff  in  replevin  as  surety  should  not  be 
sustained. 

42.  Clarke  v.  Bell,  2  Litt.  (Ky.)  164, 
where  the  bond  was  in  the  first  person  plural 
and  signed  bv  the  principal  and  surety. 

43.  Claflin"  Thayer,  13  Gray  (Mass.) 
459;  Shaw  v.  Tobias,  3  N.  Y.  188;  Irr  v. 
Schroeder,  6  N.  Y.  Civ.  Proc.  253;  Whaling 
V.  Shales,  20  Wend.  (N.  Y.)  673;  Smith  v. 
McFal],  18  Wend.  (N.  Y.)  521;  Whitford  v. 
Groodwin,  13  R.  I.  145:  Hubbard  v.  Young, 
34  N.  Brunsw.  641. 

In  South  Carolina  the  statute  of  George 
II,  which  requires  two  securities  to  a  re- 
plevin bond,  is  not  of  force.  McClary  r. 
Be  Bow,  3  McCord  44. 

Necessity  that  sureties  be  residents. —  The 
officer  is  not  bound,  or  even  permitted,  to 
accept  as  securities  persons  not  residents  of 
the  county  in  which  the  proceedings  are  pend- 
ing, and  hence  not  within  the  jurisdiction  of 
the  court  issuing  the  process  in  the  case  of 
future  proceedings  to  enforce  their  liability. 
State  V.  Wait,  23  Nebr.  166,  36  N.  W.  380. 
But  one  who  rents  and  occupies  a  business 
office  within  the  state  is  a  "  householder " 
and  may  be  a  surety  on  a  replevin  bond. 
Somerset,  etc..  Sav.  Bank  v.  Huyck,  33  How. 
Pr.  (N.  Y.)  323. 

A  surety  company  may,  under  the  statute 
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relating  to  such  companies,  properly  be  ac- 
cepted as  sole  surety  on  a  replevin  bond. 
Leiter  v.  Lyons,  24  R.  I.  42,  52  Atl.  78. 

44.  Smith  v.  Trawl,  1  Root  (Conn.)  165; 
Burns  v.  Robbins,  1  Code  Rep.  (N.  Y.)  62. 

The  solvency  of  plaintiff  in  the  replevin 
suit  does  not  dispense  with  the  necessity  for 
one  or  more  sureties  on  the  bond.  Wilson 
V.  Williams,  52  Ark.  360,  12  S.  W.  780. 

In  replevin  by  a  firm,  a  bond  executed  by 
the  firm  with  one  of  the  partners  as  surety- 
is  insufficient,  the  statute  requiring  security 
additional  to  the  pecuniary  responsibility  of 
plaintiffs.  Hopkins  v.  Green,  93  Mich.  394, 
53  N.  W.  537. 

The  prochein  ami  of  an  infant  may  become 
surety  in  a  replevin  bond,  where  the  infant 
is  plaintiff,  and  there  is  a  cosurety.  Anony- 
mous, 2  Hill  (N".  Y.)  417. 

45.  Greely  v.  Currier,  39  Me.  516;  Claflin 
V.  Thayer,  13  Gray  (Mass.)  459;  Shaw  X). 
Tobias,  3  N.  Y.  188;  Wiialing  v.  Shales,  20 
Wend.  (N.  Y.)  673  (holding  tliat  where  there 
is  but  one  surety,  defendant  may  move  to  set 
aside  the  proceedings,  and  is  not  bound  to 
except)  ;  McClary  v.  De  Bow,  3  McCord 
(S.  C.)  44  (holding  that  it  is  too  late  after 
judgment  to  take  advantage  of  such  omis- 
sion) . 

46.  Shaw  V.  Tobias,  3  N.  Y.  188;  Smith 
V.  McFall,  18  Wend.  (N.  Y.)  521. 

47.  Shaw  V.  Tobias,  3  N.  Y.  188;  Whaling 
V.  Shales,  20  Wend.  (N.  Y.)  673. 

48.  Massachusetts. —  Simonds  v.  Parker,  1 
Mete.  508. 

New  York. —  Shaw  v.  Tobias,  3  N.  Y.  188; 
Kesler  v.  Haynes,  6  Wend.  547,  holding  that 
if  the  officer  omits  to  take  sufficient  surety, 
he  is  responsible,  but  the  i^roceedings  are  not 
irregular. 

Ohio. —  Bigelow  v.  Comegys,  5  Ohio  St.  256. 
Pennsylvania. — Saeltzer  u.  Ginther,  2  Miles 
86. 

United  States. —  Haller  V.  Beall,  11  Fed. 
Cas.  No.  5,957,  2  Cranch  C.  C.  227.  And 
see  Orr  v.  Ingle,  18  Fed.  Cas.  No.  10,588,  2 
Cranch  C.  C.  193. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  144. 

Statute  merely  directory  as  to  the  bond 
see  Saeltzer  v.  Ginther,  2  Miles   (Pa.)  86; 
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which  does  not  in  any  way  affect  plaintiff  in  the  replevin  suit,  but  is  a  matter 
entirely  between  the  sheriff  and  defendant  in  the  suit/^ 

d.  Amount  or  Penalty.  The  obligation  or  penalty  of  a  replevin  bond  should 
be  in  an  amount  sufficient  to  secure  a  return  of  the  property  or  an  equivalent 
value/^  and  the  statutes  usually  require  that  this  amount  shall  be  at  least  double 
the  value  of  the  property. But  a  bond  for  less  than  double  the  value  of  the' 
property  is  not  for  that  reason  void,^^  but  is  good  at  common  law,^^  and,  although 
it  may  be  good  ground  for  a  motion  in  arrest  of  judgment,^*  defendant  may  waive 
the  defect  and  accept  the  bond.^^ 

e.  Increase  of  Penalty,  and  New  or  Additional  Bond.^^  Under  some  statutes 
a  defective  or  insufficient  replevin  bond  may  be  amended,^^  or  a  new  or  additional 
bond  may  be  filed  nunc  jpro  tunc,^^  and  a  new  bond  may  be  ordered  filed  within 
such  time  as  may  be  directed. For  example,  a  new  or  additional  bond  may  be 
filed  so  as  to  cure  a  bond  which  is  defective  in  not  providing  for  a  sufficient  pen- 


Haller  v.  Beall.  11  Fed.  Cas.  No.  5,957,  2 
Cranch  C.  C.  227. 

Such  bond  good  at  common  law. —  Saeltzer 
V.  Ginther,  2  Miles  (Pa.)  86. 

49.  Shaw  V.  Tobias,  3  N.  Y.  188  (holding 
that  if  the  party  for  whose  benefit  it  was 
taken  accepts  a  bond  with  only  one  surety, 
the  maker  of  the  bond  cannot  resist  a  re- 
covery thereon  on  that  ground)  ;  Hubbard  v. 
Young,  34  jST.  Brunsw.  641 ;  Taylor  v.  Burpee, 
10  N.  Brunsw.  191. 

50.  Plunkett  v.  Moore,  4  Harr.  (Del.)  379. 

51.  Florida. —  Branch  v.  Branch,  6  Fla. 
314. 

Illinois. —  People  v.  Core,  85  111.  248. 

Indiana. —  Bugle  v.  Meyers,  59  Ind,  73 
(holding,  however,  that  a  replevin  bond  in  a 
justice's  court  is  sufficient  if  it  provides  for 
the  payment  of  a  specific  sum,  as  required  by 
statute  in  actions  in  the  circuit  court,  in- 
stead of  being  "  in  a  sum  double  the  value  of 
such  goods,"  as  required  by  1  Rev.  St. 
(1876)  p.  628,  in  a  replevin  bond  before  a 
justice)  ;  Deardorff  v.  Ulmer,  34  Ind.  353. 

Massachusetts. — Clark  v.  Connecticut  River 
R.  Co.,  6  Gray  363 ;  Case  v.  Pettee,  5  Gray  27. 

l\Tew  Yorfc.— See  N.  Y.  Code  Civ.  iProc. 
§  1699.  Compare  Furlong  v.  Munn,  1  How. 
Pr.  43. 

Ohio. —  Rhodenbaugh  v.  Carey,  2  Ohio  Dec. 
(Reprint)  162,  1  West.  L.  Month.  599. 

Tennessee. —  Creamer  v.  Ford,  1  Heisk.  307, 
holding  that  a  bond  for  costs  only  is  not  in 
compliance  with  such  a  requirement. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  145. 

The  criterion  of  the  value  of  the  property 
is  not  that  stated  in  the  declaration,  but  is 
the  estimated  value  to  be  ascertained  at  the 
time  the  bond  is  given.  Branch  v.  Branch,  6 
Fla.  314.  And  under  some  statutes  the 
officer  must  take  an  inventory  and  invoice  of 
the  value  of  the  property  and  take  a  bond  in 
double  the  amount  of  the  value  as  he  finds 
it  to  be.  Mayer  r.  People,  190  111.  109,  60 
N.  E.  96  [affirming  92  111.  App.  123].  But 
see  Deardorff  v.  Ulmer.  34  Ind.  353,  holding 
that  the  penalty  should  be  double  the  value 
as  stated  in  the  verified  complaint.  But  it 
has  been  held  that  where  the  pennltv  is 
"  double  the  value  of  the  property  hereinafter 
named  to  be  replevied,"  without  stating  what 
that  value  is,  the  bond  is  invalid,  and  if  an 


objection  be  taken  at  the  return- term  of  the 
action  of  replevin  the  action  must  be  dis- 
missed. Clark  V.  Connecticut  River  R.  Co., 
6  Gray  (Mass.)  3G3;  Case  v.  Pettee,  5  Gray 
(Mass.)  27;  Bennett  v.  Allen,  30  Vt.  684. 

The  fact  that  the  penalty  is  in  more  than 
double  the  value  of  the  property  is  no  ground 
for  quashing  the  writ.  Clap  v.  Guild,  8 
Mass.  153. 

52.  Rhodenbaugh  v.  Carey,  2  Ohio  Dec. 
(Reprint)  162,  1  West.  L.  Month.  599. 

53.  Tuck  V.  Moses,  54  Me.  115. 

54.  Deardorff  v.  Ulmer,  34  Ind.  353. 

55.  Rhodenbaugh  v.  Carey,  2  Ohio  Dec. 
(Reprint)  162,  1  West.  L.  Month.  599.  See 
also  Tuck  V.  Moses,  54  Me.  115. 

56.  Sureties  see  supra,  III,  B,  2,  c. 

57.  Smith  v.  Howard,  23  Ark.  203;  Don- 
ley V.  Fowler,  147  Mich.  288,  110  N.  W.  1097; 
Bublitz  V.  Trombley,  113  Mich.  413,  71  N.  W. 
840;  Kendall  v.  Fitts,  22  N.  H.  1. 

58.  Smith  v.  Howard,  23  Ark.  203  (hold- 
ing that  it  is  error  to  refuse  to  permit  a  new 
bond  to  be  executed  in  lieu  of  a  defective 
replevin  bond,  pending  a  motion  to  dismiss 
the  action  for  want  of  a  sufficient  bond)  ; 
Donley  v.  Fowler,  147  Mich.  288,  110  N.  W. 
1097;  Moore  v.  Lewis,  76  Mich.  300,  43  N.  W. 
11;  Newland  v.  Willetts,  1  Barb.  (N.  Y.)  20; 
Cobb  V.  Lackey,  6  Duer  (N.  Y.)  649;  Whal- 
ing V.  Shales,  20  Wend.  (N.  Y.)  673.  But 
see  Lynch  v.  Bruce,  2  Dougl.  (Mich.)  123. 

If  plaintiff  is  ready  and  willing  to  give 
a  new  bond  the  action  should  not  be  dis- 
missed.   Branch  v.  Branch,  6  Fla.  314. 

59.  Greig  v.  Ware,  25  Colo.  184,  55  Pac. 
103  (holding  also  that  on  a  failure  to  com- 
ply with  such  an  order,  the  court  may  direct 
the  return  of  the  property  to  the  adverse 
party  pending  trial)  ;  Treman  v.  ]\Iorris,  9 
111.  App.  237. 

Where  a  motion  for  a  new  bond  is  con- 
tinued to  the  next  term  and  then  granted, 
and  plaintiff  files  a  motion  to  set  aside  the 
order  requiring  the  bond,  which  motion  is 
continued  to  the  next  term  and  overruled,  the 
order  for  a  new  bond  will  not  be  ninde  to 
rcdnte  back  to  the  term  when  the  motion  for 
it  was  filed,  where  there  is  nothing  in  the 
record  to  show  on  whose  application  the  mo- 
tion was  continued.  ^IcAleenan  r.  Dick- 
mann,  128  Mo.  App.  703,  107  S.  W.  444. 
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alty/*'  Defendant;  however,  may  waive  a  new  or  additional  bond,  as  by  going 
to  trial  upon  the  merits  without  objection;  nor  can  a  new  or  additional  bond 
be  required  where  defendant  has  retained  possession  of  the  property  by  giving  a 
delivery  bond,^^  or  where  the  property  has  been  placed  in  the  custody  of  the 
court. ®^  Under  some  statutes  if  the  bond  which  is  given  is  sufficient  and  regular 
under  the  statute,  the  court  cannot  require  a  new  or  additional  bond.^* 

f.  Justification.  In  the  absence  of  statute  the  validity  of  a  replevin  bond  is 
not  affected  by  the  failure  of  the  sureties  therein  to  justify.®'  Provision,  how- 
ever, is  usually  made  by  statute  for  the  justification  of  such  sureties,  and  when 
so  required  they  must  justify  in  the  form  and  manner  prescribed. ®®  Under  some 
statutes  if  defendant  duly  excepts  to  the  sufficiency  of  plaintiff's  sureties, it  is 
the  duty  of  plaintiff  either  to  procure  a  satisfactory  justification  of  his  sureties,®^ 
or  to  furnish  another  undertaking  to  the  same  effect  as  the  original  one,  with 
other  sureties  who  must  then  appear  and  justify,®^  and  if  neither  of  these  things 
are  done,  it  is  the  duty  of  the  officer  who  seizes  the  property  to  return  it  to  defend- 
ant to  remain  in  his  possession  until  the  case  is  finally  disposed  of."^*^  Where 
defendant  excepts  because  one  of  the  sureties  fails  to  justify  and  a  new  surety  is 
substituted,  a  new  undertaking  should  be  executed;  and  the  original  undertaking 
cannot  be  altered,  by  inserting  therein  the  name  of  the  new  surety,  without  the 


60.  Briggs  V.  Wiswell,  56  K  H.  319. 

61.  Bloomingdale  v.  Chittenden,  75  Mich. 
305,  42  N.  W.  836. 

62.  Jackson  v.  Dummit,  62  Mo.  App.  426. 

63.  Kennedy  v.  Roberts,  105  Iowa  521,  75 
N.  W.  363. 

64.  Hohensstein  v.  Westminster  Candle  Co., 
31  N.  Y.  App.  Div.  11,  52  N.  Y.  Suppl.  235 
(holding  this  to  be  true,  even  though  one  of 
the  original  sureties  becomes  insolvent)  ; 
U.  S.  Land,  etc.,  Co.  v.  Bussey,  53  Hun 
(N.  Y.)  516,  6  N.  Y.  Suppl.  416,  17  N.  Y. 
Civ.  Proc.  164;  De  Reguie  f.  Lewis,  3  Rob. 
(N.  Y.)  708  (holding  that  after  the  sheriff 
has  approved  the  bond,  a  new  undertaking 
cannot  be  required,  as  the  code  of  procedure 
does  not  provide  for  any  other  undertaking 
than  that  to  be  taken  and  approved  by  the 
sheriff,  however  inadequate  the  amount  for 
which  it  is  given)  ;  Bulmer  v.  Jenkins,  3 
How.  Pr.  (N.  Y.)  11  (holding  that  the  court 
will  not  entertain  a  motion  to  increase  the 
penalty  of  the  replevin  bond  as  it  is  a  matter 
of  discretion  with  the  officers  taking  it,  under 
the  statute ) . 

65.  Wheeler  v.  Paterson,  64  Minn.  231,  66 
N.  W.  964,  58  Am.  St.  Rep.  527,  holding 
that  the  omission  of  the  sureties  in  a  re- 
plevin bond,  given  in  an  action  in  a  justice's 
court,  to  justify  does  not  affect  the  validity 
of  the  bond,  although  it  would  be  otherwise 
if  it  were  in  a  district  court. 

66.  See  the  statutes  of  the  several  states. 

Under  N.  Y.  Cede  Civ.  Proc.  §  2925,  pro- 
viding that  in  replevin  in  a  justice's  court 
the  sureties  in  the  replevin  bond  "  must 
justify  before  the  justice  "  on  the  return  of 
the  summons,  an  affidavit  of  justification 
need  not  be  filed  with  the  bond  as  section 
812,  providing  that  a  bond  executed  by 
sureties  must  be  accompanied  by  affidavits  of 
justification,  does  not  apply.  Clark  v. 
Hooper,  69  Hun  445,  23  N.  Y."  Suppl.  447. 

Adjournment  of  proceedings. —  Under  N.  Y. 
Code  Civ.  Proc.  §§  580,  1705,  it  is  within 
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the  discretion  of  tlie  court,  where  one  party 
refuses  to  consent  to  an  adjournment  of  the 
proceedings  for  justification  of  the  other 
party's  sureties,  to  adjourn  for  a  reasonable 
length  of  time  beyond  tlie  next  judicial  day. 
Troy  Carriage  Works  t\  Muxlow,  16  Misc. 
(N.  Y.)  561,  38  N.  Y.  Suppl.  938  [affirming 
15  Misc.  696,  37  N.  Y.  Supph  1023].  See 
also  Burns  v.  Bobbins,  1  Code  Rep.  (N.  Y.) 
62. 

67.  See  Goff  v.  Bliss,  12  N.  Y.  Civ.  Proc. 
99. 

Time  within  which  defendant  may  except 

see  Pardee  v.  Buell,  2  Hill  (N.  Y.)  357.  See 
also  N.  Y.  Code  Civ.  Proc.  §  1703,  providing 
that  defendant  must  except  within  three  days 
after  the  chattel  is  replevied,  and  a  copy  of 
the  affidavit,  requisition,  and  undertal<;ing  i& 
served. 

Notice  of  exception  must  be  served  on  the 
sheriff  under  N.  Y.  Code  Civ.  Proc.  §  1703. 
But  see  Cusick  v.  Cohen,  3  Den.  (N.  Y.)  287, 
holding  that  the  exception  may  be  filed  in 
the  clerk's  office,  and  need  not  be  entered  on 
the  bond  or  on  the  writ. 

Waiver  of  objection  see  infra,  III,  B,  3,  c. 

68.  Shull  V.  Barton,  58  Nebr.  741,  79 
N.  W.  732  [overruling  Shull  v.  Barton,  56 
Kebr.  716,  77  N.  W.  132,  71  Am.  St.  Rep. 
eOS]  ;  Goff  V.  Bliss,  12  N.  Y.  Civ.  Proc.  99. 
See  also  Burns  v.  Bobbins,  1  Code  Rep. 
(N.  Y.)  62. 

If  the  sureties  fail  to  justify,  upon  such 
an  exception,  it  is  a  defect  in  the  proceedings 
Avhich  afTects  t^.ie  substantial  rights  of  de- 
fendant and  for  which  a  judgment  against 
him  Avill  be  reversed  (Goff  r.  Bliss,  12  N.  Y. 
Civ.  Proc.  99 ) ,  except  where  they  attend  and 
are  ready  to  justify  but  defendant's  counsel 
does  not  request  it,  and  the  trial  proceeds  on 
the  merits  without  objection  to  the  failure 
to  justifv  (Webb  v.  Hecox,  27  Misc.  (N.  Y.) 
169.  58  N.  Y.  SuppL  382). 

69.  Goff  V.  Bliss,  12  N.  Y.  Civ.  Proc.  99. 

70.  Goff  V.  Bliss,  12  N.  Y.  Civ.  Proc.  99. 
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consent  of  the  other  surety,  or  of  those  for  whose  benefit  or  protection  it  is  required 
to  be  giv^en.^^ 

g.  Acceptance  or  Approval.  Under  some  statutes  before  the  replevying 
officer  can  lawfully  deliver  the  property  to  plaintiff,  the  latter's  replevin  bond 
must  be  accepted  or  approved  in  a  prescribed  manner;  but  where  the  statute 
does  not  require  that  the  acceptance  or  approval  shall  be  made  in  any  prescribed 
manner,  it  may  be  sufficiently  evidenced  by  the  conduct  of  the  magistrate  or 
officer  authorized  to  act.'^^  Such  acceptance  or  approval,  however,  forms  no 
part  of  the  obligation  of  the  bond  as  against  the  obligor  and  sureties,  and  its 
omission  does  not  affect  its  validity  or  render  it  unenforceable  as  against  them ; 
but  if  the  replevying  officer  delivers  the  property  to  plaintiff  without  complying 
with  the  statutory  provisions  as  to  such  acceptance  or  approval,  he  becomes  a 
wrong-doer  from  the  beginning  and  is  personally  responsible  in  damages  therefor.  "^^ 

3.  Defects  and  Objections  —  a.  In  General.  If  an  officer  serve  a  writ  of 
replevin  without  first  taking  bond  according  to  the  provisions  of  the  writ,  defend- 
ant may  avoid  the  process  by  plea  in  abatement,''^  and  it  is  held  to  be  sufficient 
ground  for  quashing  or  vacating  the  writ  or  requisition  that  plaintiff  has  not 
given  a  proper  bond,"  and  since  a  valid  bond  is  a  condition  precedent  to  the 
service  of  a  writ  of  replevin,  plaintiff  cannot,  by  ratification  of  an  invalid  bond, 
after  service  of  the  writ,  validate  such  service. A  defect  apparent  upon  the  face 
of  a  replevin  bond  may  be  taken  advantage  of  either  by  a  motion  to  dismiss  or  a 
plea  or  answer  in  abatement. '^^    Where  the  defect  in  such  a  bond  does  not  appeal 


71.  Cobb  t\  Lackey,  6  Duer  (N.  Y.)  649. 

72.  See  the  statutes  of  the  several  states. 
See  also  Branch  v.  Branch,  6  Fla.  314  (hold- 
ing that  where  the  clerk  in  approving  the 
bond  adds  to  his  name  the  word  "  clerk " 
only,  it  is  sufTicient  if  the  other  proceedings 
which  occur  at  the  same  time  show  of  what 
court  he  is  clerk,  and  that  it  is  the  same  as 
that  into  which  the  writ  is  returnable)  ; 
Grotz  V.  Hussey,  61  How.  Pr.  (N.  Y.)  448 
(holding  that  plaintiff's  undertaking  in  re- 
plevin proceedings  in  a  district  court  must 
be  approved  by  the  justice  and  not  by  the 
marshal) . 

Under  Mass.  Rev.  Laws  (1902),  c.  190, 
§§  15,  16,  it  is  optional  with  the  replevying 
officer  to  approve  the  sureties  and  thus  be- 
come responsible  if  subsequently  they  are 
found  financially  insufficient,  or  to  refer  this 
question  to  a  magistrate  authorized  to  act, 
for  his  decision,  and  so  avoid  this  liability ; 
but  if  the  latter  course  is  adopted  defendant, 
under  the  statute  is  entitled  to  notice  in 
writing  from  the  officer,  stating  the  time 
and  place  of  hearing  with  the  names  and 
places  of  residence  of  the  sureties  proposed. 
Parker  v.  Young,  188  Mass.  600,  75  N.  E.  98. 
See  also  Stone  v.  Jenks,  142  Mass.  519,  8 
N.  E.  403. 

73.  Hartlep  v.  Cole,  120  Ind.  247,  22  N.  E. 
130  (holding  that  where  the  bond  is  delivered 
to  the  sheriff,  and  he,  acting  upon  such  de- 
livery, places  the  property  in  the  possession 
of  the  principal  obligor,  it  constitutes  an 
acceptance  and  approval  of  the  bond^  ;  Doe 
V.  Cunningham,  6  Blackf.  (Ind.)  430;  Burns 
V.  Robbins,  1  Code  Rep.  (N.  Y.)  62  (holding 
that  if  the  sheriff  proceeds  to  execute  the 
process  his  approval  may  be  inferred,  nnd  he 
may  be  permitted  to  indorse  the  undertaking 
as  of  the  day  it  was  received)  ;  Cromer  v. 


Watson,  59  S.  C.  488,  38  S.  E.  126  (holding 
that  a  magistrate  is  not  required  to  approve 
in  writing  a  bond  in  claim  and  delivery,  but 
that  if  he  takes  the  bond  and  with  his  own 
hands  sends  it  out  of  his  office  into  the  hands 
of  an  officer  appointed  by  him,  it  is  suffi- 
cient evidence  of  approval  by  him ) . 

74.  Parker  v.  Young,  188  Mass.  600,  75 
N.  E.  98;  Stone  v.  Jenks,  142  Mass.  519,  8 
N.  E.  403,  holding  that  the  approval  of  the 
bond  provided  for  by  the  statute  is  for  the 
officer's  protection  only,  and  a  failure  to  have 
it  approved  does  not  thereby  invalidate  it. 

75.  Parker  X).  Young,  188  Mass.  600,  75 
N.  E.  98;  Stern  v.  Knowlton,  184  Mass.  29,  67 
N.  E.  869. 

Under  Nebr.  Code  Civ.  Proc.  §  1040,  a  con- 
stable who  accepts  insufficient  security  on  an 
undertaking  in  replevin  is  liable  in  damages 
to  defendant  in  the  action  in  which  the  same 
is  taken.  Busch  f.  Moline,  etc.,  Co.,  52  Nebr. 
83,  71  N.  W.  947.  See  also  Thomas  v.  Edger- 
ton,  40  Nebr.  25,  58  N.  W.  551. 

76.  Cady  v.  Eggleston,  11  Mass.  282. 

77.  Greely  t\  Currier,  39  Me.  516;  Camp- 
bell V.  Morey,  27  Vt.  575;  Morris  r.  Baker, 
5  Wis.  389 ;  Hubbard  t\  Young,  34  N. 
Brunsw.  641.  Contra,  where  writ  has  not 
been  executed.  See  Greenwade  r.  Fisher,  5 
B.  Mon.  (Ky.)  167. 

Excessive  bond. —  The  taking  of  a  bond  in 
a  larger  sum  than  that  specified  in  the  writ 
is  not  ground  for  quashing  the  writ.  Clap  v. 
Gu^d,  8  :\[nss.  153. 

78.  Smith  V.  Fishor.  13  R.  I.  624. 

79.  Commonwealth  Bank  r.  Lacov.  1  Litt. 
(Ky.)  295  (holding,  however,  that  a  motion 
to  quash  a  replevin  bond  cannot  be  made  in 
the  name  of  the  surety  only  without  ioining 
the  principal)  ;  Greely  v.  Currier,  39  ^Me.  516 
(holding  that  a  motion  to  dismiss  must  be 
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upon  its  face,  as  for  instance  the  insufficiency  of  the  security,  it  should  be  sug- 
gested and  shown  to  the  court  by  proof.  ^°  When  proceedings  in  replevin  are 
quashed  for  such  defect,  plaintiff  cannot  contest,  by  the  introduction  of  testi- 
mony, the  right  of  defendant  to  a  return  of  the  property. 

b.  Curing  Defects  by  Amendment.  It  has  been  held  that  the  court  may  allow 
a  replevin  bond  to  be  amended  so  as  to  conform  to  the  statute.  And  the  right 
of  amendment  is  frequently  expressly  conferred  by  statute. 

e.  Waiver  of  Defects  and  Objections.  Defects  and  irregularities  in  a  replevin 
bond,  not  jurisdictional,  but  such  that  defendant  may  waive  them,  are  deemed 
waived  by  defendant's  proceeding  to  trial  on  the  merits,^*  or  by  failure  to  make 
objection  within  a  reasonable  time/^  or  within  the  time  prescribed  by  statute, or 
imited  by  rule  of  court  for  filing  dilatory  pleas. Likewise  it  seems  that  after 


made  within  the  time  prescribed  for  filing 
pleas  in  abatement)  ;  Houghton  v.  Ware,  113 
Mass.  49 ;  Whitford  v.  Goodwin,  13  R.  I.  145. 

"  Defects  of  form  in  process,"  upon  which, 
under  statute,  the  decision  of  the  court  below 
is  final,  include  a  defect  apparent  upon  the 
face  of  a  replevin  bond.  Houghton  v.  Ware, 
113  Mass.  49. 

No  notice  of  the  motion  to  quash  is  neces- 
sary where  the  defects  are  apparent  on  the 
record.  McCormick  r.  Young,  3  J.  J.  Marsh. 
(Ky.)  180. 

80.  Dixon  v.  Thatcher,  8  Ark.  134. 
Necessity  of  excepting  to  sureties. —  Nebr. 

Code  Civ.  Proc.  §  189,  requiring  defendant 
to  give  notice  that  he  excepts  to  the  suffi- 
ciency of  the  replevin  bond,  is  not  applicable 
to  such  a  bond  taken  by  a  constable  in  an  ac- 
tion pending  before  a  justice  of  the  peace. 
Busch  v.  Moline,  etc.,  Co.,  52  Nebr.  83,  71 
N.  W.  947  [approvmg  Thomas  v.  Edgerton, 
40  Nebr.  25,  58  N.  W.  551]. 

Mode  of  taking  exceptions. —  Where  de- 
fendant in  replevin  excepts  to  the  sureties 
taken  by  the  sheriif,  he  may  file  his  excep- 
tions in  the  clerk's  office,  and  he  is  not  obliged 
to  seek  the  sheriff"  and  enter  his  exceptions  on 
the  bond.    Cusick  v.  Cohen,  3  Den.  (N.  Y.)  267. 

81.  Greely  V.  Currier,  39  Me.  516. 

82.  Smith  v.  Howard,  23  Ark.  203;  Lee 
V.  Mills,  69  Ga.  740.  And  see  Prentiss  v. 
Spalding,  2  Dougl.  (Mich.)  84. 

Amendment  permitted  on  payment  of  costs. 
— A  replevin  bond,  imperfect  in  itself,  and  exe- 
cuted with  but  one  surety,  may  be  amended, 
after  service  of  the  writ,  on  payment  of  costs 
of  motion  to  set  aside  the  proceedings. 
Hawley  v.  Bates,  19  Wend.  (N.  Y.)  632. 

Where  replevin  is  brought  by  plaintiff  as 
an  individual,  the  bond  cannot  be  amended 
by  adding  after  his  name  the  word  "  exec- 
utor." Taylor  v.  Jackson,  35  Misc.  (N.  Y.) 
300,  71  N.  Y.  Suppl.  745. 

83.  Donley  v.  Fowler,  147  Mich.  288,  110 
N.  W.  1097;  Bublitz  v.  Trombley,  113  Mich. 
413,  71  N.  W.  840;  Hopkins  v.  Green,  93 
Mich.  394,  53  J.  W.  537. 

N.  Y.  Code  Civ.  Proc.  §  730,  permitting  an 
amendment  of  any  defects  in  a  bond  or  under- 
taking, applies  to  justices'  courts;  and  by 
Laws  (1894),  c.  615,  §§103,  117,  the  pro- 
ceedings and  practice  in  justices'  courts  ap- 
ply to  the  citv  court.  Kich  v.  Conley,  64 
N.  Y.  Suppl.  333. 

[Ill,  B,  3,  a] 


In  Rhode  Island  it  is  held  that  a  defective 
replevin  bond  cannot  be  amended  under  Gen. 
St.  c.  224,  §  4,  that  provision  being  appli- 
cable only  in  favor  of  defendant,  and  on  his 
motion;  nor  under  Gen.  St.  c.  199,  §  4, 
reenacted  in  Pub.  St.  c.  210,  §  4,  permitting 
amendments  of  process,  because  the  bond  in 
a  replevin  suit  is  not  a  part  of  the  process, 
but  collateral  to  it.  Simpson  v.  Wilcox,  18 
R.  I.  40,  25  Atl.  391  [following  Whitford  v. 
Goodwin,  13  E.  L  145]. 

84.  Indiana. — Spencer  V.  Dickerson,  15  Ind. 
368. 

Massachusetts. —  Simonds  v.  Parker,  1 
Mete.  50'8;  Chandler  v.  Smith,  14  Mass.  313. 

Michigan. — Bloomingdale  v.  Chittenden,  75 
Mich.  305,  42  N.  W.  836;  Pistorius  V. 
Swarthout,  67  Mich.  186,  34  N.  W.  547; 
Clark  V.  Dunlap,  50  Mich.  492,  15  N.  W. 
565. 

Minnesota. —  McKee  v.  Metraw,  31  Minn. 
429,  18  N.  W.  148. 

NehrasJca. — ^Hudelson  v.  Tobias  First  Nat. 
Bank,  50  Nebr.  557,  71  N.  W.  304. 

Rhode  Island.— W.  W.  Kimball  Co.  P.  Tasca, 
26  R.  L  565,  59  Atl.  919. 

Vermont. —  Tripp  v.  Howe,  45  Vt.  523. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  153. 

85.  Hughes  v.  Hardesty,  13  Bush  364. 
The  failure  of  sureties  in  a  replevin  bond 

to  justify  their  pecuniary  responsibility  in 
writing  indorsed  on  the  bond  is  not  jurisdic- 
tional, and  is  waived  unless  objection  is  sea- 
sonably made.  Hatch  v.  Christmas,  68  Mich. 
84,  35 "N.  W.  833. 

86.  Cromer  v.  Watson,  59  S.  C.  488,  38 
S.  E.  126,  holding  that  the  objection  that  the 
magistrate  did  not  indorse  his  approval  on  an 
undertaking  is  waived  by  not  excepting 
thereto  at  the  proper  time. 

Exceptions  to  sureties. —  Under  Nebr.  Code 
Civ.  Proc.  §  189,  exceptions  to  the  sufficiency 
of  sureties  on  replevin  bonds  must  be  taken 
within  tAventy-four  hours  from  the  time  the 
bond  is  given,  or  all  objections  thereto  will 
be  deemed  waived.  Barton  v.  Shull,  70  Nebr. 
324,  97  N.  W.  292.  So  under  the  statute  in 
North  Carolina,  if  defendant  fail,  within  three 
days  after  the  service  of  the  affidavit  and 
undertaking,  to  give  notice  that  he  excepts  to 
the  sufficiency  of  the  sureties,  he  shall  be 
deemed  to  have  waived  all  objections  to  them. 
Spencer  v.  Bell,  109  N.  C.  39,  13  S.  E.  704. 

87.  Greely  v.  Currier,  39  Me.  516;  Simonds 
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issue  joined  on  the  merits  it  is  too  late  to  plead  in  abatement  that  no  bond  was 
returned;  and  the  same  is  true  as  to  the  objection  that  the  bond  was  not  given 
in  due  time,  where  the  bond  is  not  jurisdictional.^^ 

C.  Writ,  Order,  and  Summons  —  l.  Issuance  of  Writ  or  Order  —  a.  In 
General.  At  common  law  and  under  some  statutes  an  action  of  replevin  is  com- 
menced by  a  writ  of  replevin  commanding  the  officer  to  whom  it  is  directed  to 
replevy  the  goods  and  deliver  them  to  plaintiff  and  to  summon  defendant  to 
appear  and  answer  the  taking  and  detention;  but  under  other  statutes  the 
action  is  commenced  by  a  summons/^  and  a  writ  or  order  for  the  delivery  of  the 
property,  which  has,  under  such  statutes,  taken  the  place  of  the  old  writ  of  replevin, 
not  only  is  not  essential  to  the  commencement  of  the  action,  but  cannot  be  issued 
until  after  the  action  has  commenced  by  the  service  of  summons,  and  further- 
more the  maintenance  of  the  action  is  not  dependent  upon  such  an  order  being 
issued,  as  such  order  is  merely  ancillary,  and  confers  no  title,  but  covers  only  a 
temporary  right  which  may  terminate  upon  a  judgment  against  plaintiff. Under 
some  of  such  statutes,  after  plaintiff  in  replevin  has  complied  with  the  statutory 
requirements  as  to  the  filing  of  a  proper  affidavit  and  bond,®^  it  is  the  duty  of  the 
clerk  of  court  to  forthwith  issue  an  order  or  writ  for  the  replevin  of  the  property 
designated.''®  A  writ  of  replevin  may  be  issued  in  one  county  to  replevy  goods 
in  another  county. AVhere  the  writ  has  become  lost,  it  should  be  restored  by 
a  copy  thereof. 

b.  Alias  and  Pluries  Writs.    As  in  case  of  the  issuance  of  process  generally, 
where  an  original  writ  of  replevin  is  improperly  executed  or  for  some  other  reason 
fails  to  fully  subserve  the  purpose  for  which  it  is  issued,  an  alias  writ  may 
be  issued,^  and  if  an  alias  writ  proves  to  be  ineffectual,  a  pluries  writ  may  be 


V.  Parker,  1  Mete.  (Mass.)  50'8;  Tripp  v. 
Howe,  45  Vt.  523. 

88.  Wilson  v.  Nichols,  29  Me.  566.  See, 
however,  Taylor  v.  Adams  Express  Co.,  9 
Phila.  (Pa.)'  272,  holding  that  want  of  the 
proper  bond  exonerates  a  defendant  in  re- 
plevin from  heeding  the  summons  in  the  writ, 
and  his  entry  of  a  general  appearance  in  such 
case  is  no  waiver  of  the  irregularity. 

89.  Laird  i".  Upton,  8  N.  M.  409,  45  Pac. 
1010. 

90.  Snedeker  i\  Quick,  11  N.  J.  L.  179; 
Taylor  v.  Adams  Express  Co.,  9  Phila.  (Pa.) 
272. 

Time  of  issuance. —  The  writ  should  be 
sued  out  by  plaintiff  in  time  for  the  pleadings 
to  be  perfected  at  or  before  the  next  term  of 
court.  Luther  v.  Arnold,  7  Rich.  (S.  C.) 
397. 

91.  See  in-fra.  III,  C,  5. 

92.  Pelham  v.  Edwards,  45  Kan.  547,  26 
Pac.  41  (holding  also  that  in  replevin  an 
order  for  the  delivery  of  the  property  cannot 
issue  until  a  summons  has  been  issued)  ;  Mc- 
Adam  v.  Walbrau,  8  N.  Y.  Civ.  Proc.  451; 
Delin  v.  Stohl,  2  N.  Y.  Civ.  Proc.  222  (holding 
that  the  action  may  be  maintained  in  a  jus- 
tice's court,  where  summons  has  been  per- 
sonally served  upon  defendant  or  where  he 
appears,  although  no  process  is  issued  for  re- 
pley^dng  the  property  at  any  time  before  exe- 
cution is  issued  upon  the  judgment  obtained). 
See  also  supra,  III,  A,  1. 

Service  of  summons  in  another  county. — 
If  an  action  in  replevin  is  pro])erly  brought 
in  a  county  where  tlie  property  is  wrongfully 
held  by  an  agent,  who  is  made  a  partj^  defend- 


ant and  is  properly  summoned,  a  summons 
may  issue  and  service  be  had  in  anotlier 
county  upon  the  agent's  principal,  who  claims 
the  right  to  the  possession  of  the  property  as 
against  plaintiff.  Central  Nat.  Bank  v. 
Brooke,  71  Kan.- 767,  81  Pac.  498. 

93.  Varner  v.  Bowling,  54  Kan.  380,  38 
Pac.  481. 

94.  Mohr  v.  Langan,  77  Mo.  App.  481. 

95.  See  supra,  III,  A,  B. 

96.  Easter  v.  Traylor,  41  Kan.  493,  21 
Pac.  806. 

Ministerial  duty. —  The  duty  of  the  clerk 
to  issue  a  writ  in  such  cases  is  purely  minis- 
terial and  not  discretionary^  and  he  is  not  ex- 
cused from  issuing  it  by  the  fact  that  he  has 
been  enjoined  from  issuing  a  writ  in  another 
action,  or  that  the  property  is  already  in 
the  custody  of  the  sheriff.  Easter  v.  Traylor, 
41  Kan.  493,  21  Pac.  606. 

97.  Judson  i\  Adams,  8  Cush.  (Mass.)  556 
(holding  that  the  writ  may  be  issued  by  the 
clerk  of  court  in  one  county  returnable  in 
another)  ;  Hiles  ?*.  McFarland,  3  Pinn.  (Wis.) 
365,  4  Chandl.  89  (alius  writ);  Bulfalo.  etc., 
R.  Co.  r.  Cordon,  ,S  Van.  L.  J.  28  (holding 
that  wluM-e  the  goods  to  be  replevied  have  not 
been  distrained,  ilio  \\rit  may  be  sued  out  in 
any  county  to  replevy  goods  in  another 
cuuntv) . 

98.  ' Kehoe  r.  Rounds,  69  111.  351. 

99.  See  Process,  32  Cyc.  444. 

1.  Pool  r.  Loomis.  5  'Ark.  110  (holding 
tliat  the  clerk  may  issue  an  alias  writ  with- 
out an  order  of  the  court)  ;  O'Brien  l\  Haynes, 
61  111.  494;  Anderson  r.  I>enawe  Cir.  Ct. 
Judge,  105  Midi.  89,  62  N.  W.  1027;  People 
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issued.^  Where  two  writs  issue  on  one  affidavit,  the  issuance  of  the  second  does 
not  invahdate  or  render  void  the  first  or  the  proceedings  under  it.^ 

2.  Requisites  and  Sufficiency  of  Writ  or  Order  in  General.  A  writ  or  order 
of  replevin  should  at  least  substantially  comply  with  all  requirements  as  to  mat- 
ters of  form  or  contents  prescribed  by  statute/  or  rules  of  court/  and  should  be 
directed  to  the  sheriff  or  other  officer  who  is  authorized  to  serve  it/  and  against 
the  person  who  has  the  possession  or  custody  of  the  property  involved/  and  who 
is  a  party  to  the  action^  or  his  agent/  as  where  the  property  has  been  seized  under 
process  or  attachment,  it  should  be  directed  against  the  sheriff  or  other  officer 
who  has  the  custody  of  the  property;  ^  and  should  be  made  returnable  at  or  before 
the  next  term  of  court /^  or  within  the  time  prescribed  by  statute. It  should 
also  be  made  to  appear  in  the  writ  that  a  legal  bond  was  given,  where  such  bond 
is  a  prerequisite  to  the  Issue  of  the  writ ;  but  it  is  not  essential  that  the  writ  should 
disclose  the  fact  that  the  property  to  be  replevied  belonged  to  plaintiff  or  had 
been  impounded  or  distrained/^  nor  need  the  writ  show  that  the  affidavit  required 
by  statute  had  been  made  by  plaintiff.^^  Mere  irregularities  or  informalities  will 
not  ordinarily  invalidate  the  writ/^  and  if  it  is  regular  on  its  face,  it  will  protect 


V.  Judge.  Mecosta  Cir.  Ct.,  26  Mich.  414  (hold- 
ing that  an  alias  writ  may  be  issued  by  an 
order  of  court  for  the  purpose  of  personal 
service  merely,  where  the  property  has  been 
seized  on  the  original  writ,  but  there  has 
been  a  failure  of  personal  service  on  defend- 
ant during  the  life-time  of  the  original  writ)  ; 
Hiles  V.  McFarlane,  3  Finn.  (Wis.)  365,  4 
Chandl.  81.  See  also  Chapelle  v.  Webster,  122 
Mich.  482,  81  N.  W.  341. 

2.  Branch  v.  Branch,  6  Fla.  314  (holding 
that  such  writ  may  be  issued  by  order  of  the 
court,  or  that  plaintiff  may  cause  it  to  be 
issued  without  such  an  order)  ;  Snow  V.  Roy, 
22  Wend.  (N.  Y.)  602  (holding  that  where 
plaintiff  accepts  part  of  the  property  which 
is  the  subject  of  the  suit,  the  remainder  not 
being  found,  he  may  issue  an  alias  writ 
followed  by  a  pluries  for  the  residue  of  the 
property,  but  that  there  must  be  no  delay 
in  the  prosecution  of  the  suit). 

3.  Rhodenbaugh  v.  Carey,  2  Ohio  Dec.  (Re- 
print)  162,  1  West.  L.  Month.  599. 

4.  See  Gould  v.  Barnard,  3  Mass.  199 
(holding  that  the  writ  must  be  indorsed,  al- 
though bonds  are  given  to  the  sheriff  to  secure 
damages  and  costs)  ;  Roach  v.  Moulton,  2 
Finn.  (Wis.)  221,  1  Chandl.  187;  Schatsky 
V.  Bateman,  17  Manitoba  347;  Cornell  v. 
Quick,  Draper  (U.  C.)  427. 

Under  Minn.  Laws  (i868),  c.  76  (Rev. 
Laws  (1905),  §  4207)  plaintiff  or  his  attor- 
ney may  indorse  upon  the  affidavit  a  requisi- 
tion to  the  sheriff  to  take  the  property  from 
defendant  and  deliver  it  to  plaintiff,  instead 
of  to  the  clerk  to  issue  a  writ.  Hicks  v.  Men- 
denhall,  17  Minn.  475;  Castle  v.^  Thomas,  16 
Minn,  490,  holding  also  that  a  writ  issued, 
after  the  passage  of  such  laws,  in  accordance 
with  the  statute  which  was  repealed  by  such 
laws  is  absolutely  void. 

5.  West  Pub.  Co.  v.  Bottineau,  34  Minn. 
239,  25  K  W.  405. 

6.  Ralston  v.  Strong,  1  D.  Chipm.  (Vt.) 
287;  Hocken  v.  Doucett,  31  N.  Brunsw.  369 
(coroners)  ;  Gilchrist  v.  Conger,  11  U.  C. 
Q.  B.  197  (coroner  where  the  sheriff  is  de- 
fendant) . 

[Ill,  C,  1,  b] 


Where  an  under  sheriff  attaches  property, 

a  writ  of  replevin  against  him  may  be  di- 
rected to  the  sheriff  whom  he  is  under.  Stacy 
V.  Farnham,  2  How.  Pr.  (N.  Y.)  26. 

7.  See  Maxey  i\  White,  53  Miss.  80. 

8.  Lehman  v.  Mayer,  8  N.  Y.  App.  Div. 
311,  40  N.  Y.  Suppl.  933,  holding  that  an 
order  requiring  the  sheriff  to  take  chattels 
from  a  person  who  is  not  a  party  to  the  ac- 
tion or  to  the  motion  for  the  order,  nor  an 
agent  of  a  party,  is  erroneous. 

9.  Maxey  v.  White,  53  Miss.  80.  See  also 
Denison  v.  Raymond,  Kirby   (Conn.)  274. 

10.  See  Cayward  V.  Doolittle,  6  Cow. 
(N.  Y.)  602,  holding  that  a  writ  attested  at 
one  term  and  returnable  at  the  next  term  but 
one,  an  entire  term  intervening,  is  voidable. 

11.  See  the  statutes  of  the  several  states. 
See  also  Dufffeld  y.  Denver,  etc.,  R.  Co.,  5 
Colo.  App.  25,  36  Pac.  622,  holding  that  a 
writ  of  replevin  is  not  void  because  made  re- 
turnable within  seven  days,  as  it  is  not  a 
summons  within  Sess.  Laws  (1891),  p.  lOL 

12.  Watson  v.  Watson,  9  Conn.  140,  23 
Am.  Dec.  324,  holding,  however,  that  it  is  not 
essential  that  the  bond  should  appear  at 
length  on  the  face  of  the  writ. 

is.  Watson  i\  Watson,  9  Conn.  140,  23 
Am.  Dec.  324. 

14.  Magee  xj.  Siggerson,  4  Blackf.  (Ind.) 
70. 

Variance  between  writ  and  copy  served.— 

Defendant  in  replevin  was  served  with  a  copy 
of  the  writ  which  failed  to  contain  the  name 
of  the  affiant  at  the  foot  of  the  affidavit,  al- 
though his  name  did  appear  in  the  body  of 
the  affidavit;  the  original  affidavit  was^  duly 
subscribed  and  complete,  and  the  copy  in  all 
other  respects  conformed  thereto.  It  was  held 
that  the  variance  was  not  a  material  one,  and 
that  a  plea  in  abatement  for  that  cause  would 
not  lie.  Matthai  v.  Capen,  65  Conn.  539,  33 
Atl.  495. 

15.  Osgood  ^5.  Carver,  43  Conn.  24;  State 
V.  Wilson,  24  Kan.  50,  holding  that  a  writ 
which  does  not  state  in  the  body  thereof  the 
court  in  which  the  action  was  brought  is 
merely  irregular. 
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the  officer  who  serves  it  because  it  is  his  duty  to  execute  such  process  without 
investigating  the  cause  of  action.^*' 

3.  Description  and  Value  of  Property.  A  writ  or  order  of  replevin  must 
specify  the  particular  property  to  be  replevied,  and  describe  it  with  such  a  reason- 
able degree  of  certainty  that  the  property  may  be  identified  and  delivered  to 
plaintiff;  but  as  a  general  rule  it  is  not  necessary  that  the  writ  should  allege  the 
value  of  the  property  to  be  replevied.^^  This  rule,  however,  does  not  require  a 
greater  certainty  of  description  than  the  nature  of  the  property  will  reasonably 
admit  of/^  and  although  the  description  is  general  in  its  terms,  if  it  is  sufficiently 
full  and  definite  to  enable  the  property,  with  outside  help,  to  be  pointed  out  to 
or  identified  by  the  officer  executing  the  writ,  it  is  sufficient.^^  If  there  is  no 
uncertainty  as  to  the  property  to  be  taken,  and  the  right  property  is  taken,  a 
variance  between  the  description  in  the  affidavit  and  that  in  the  writ  is  imma- 
terial;^^ but  if  the  writ  insufliciently  describes  the  property  the  sheriff  or  other 
officer  may  refuse  to  execute  it.^^ 

4.  Waiver  of  Objectio2^s  and  Amendment.  The  court  may  decline  to  quash  the 
writ  or  order,  and  upon  plaintiff's  making  seasonable  application  therefor  may 
permit  it  to  be  amended,^^  so  as  to  make  it  conform  to  the  affidavit  and  bond,^* 
or  so  as  to  correct  a  mistake  or  insufficiency  in  the  description  of  the  property ;  but 


Under  R.  I.  Gen.  St.  c.  195,  §  16,  the  omis- 
sion of  the  words  "  original  writ,"  from  the 
clause,  "  provided  the  same  is  not  taken,  at- 
tached, or  detained  upon  original  writ,"  etc., 
cannot  be  objected  to  by  plaintiff  in  replevin. 
Goodell  V.  Bates.  14  R.  I,  65.  But  see  Parker 
V.  Palmer,  13  R.  I.  359. 

16.  Osgood  V.  Carver,  43  Conn.  24;  Wat- 
son i\  Watson,  9  Conn.  140,  23  Am.  Dec.  324. 

'17.  Colorado. —  Hook  v.  Fenner,  18  Colo. 
283,  32  Pac.  614,  36  Am.  St.  Rep.  277. 

Indiana. — Magee  V.  Siggerson,  4  Blackf.  70, 

Maine. —  Musgrave  v.  Farren,  92  Me.  198, 

42  Atl.  355;  Wingate  v.  Smith,  20  Me.  287, 
holding  that  where  mill  logs  are  converted 
into  boards  before  the  writ  is  sued  out,  the 
writ  should  describe  them  as  boards  and  not 
as  mill  logs. 

Massachusetts. —  Whittle  v.  Phelps,  181 
Mass.  317,  63  N.  E.  907. 

Michigan. —  Peterson  v.  Fowler,  76  Mich. 
258,  43"  N.  W.  10;  Humphrey  r.  Bavn,  45 
Mich.  565,  8  N.  W.  556;  Com.an  r.  Thompson, 

43  Mich.  389,  5  N.  W.  452 ;  Paterson  v.  Par- 
sell,  38  Mich.  607. 

Mississippi. —  Evans  v.  Parks,  (1893)  13 
So.  240. 

New  Jersey. — Snedeker  v.  Quick,  11  N.  J.  L. 
179. 

Neio  York. —  De  Witt  v.  Morris,  13  Wend. 
496. 

Oregon. —  Foredice  r.  Rinehart,  11  Oreg. 
208,  8  Pac.  285. 

Wisconsin. —  State  v.  Welcti,  37  Wis.  196. 

Canada. —  Hoorigan  i\  Driscoll,  8  Ont.  Pr. 
184. 

See  42  Cent  Dig.  tit.  "  Replevin,"  §  158. 

A  description  in  the  affidavit  annexed  to 
the  writ  is  not  sufficient.  Paterson  r.  Par- 
sell,  38  Mich.  607. 

18.  Litchman  v.  Potter,  116  Mass.  371; 
Blake  v.  Darling,  116  Mass.  300;  Pomeroy 
r.  Trimper,  8  ^llen  (Mass.)  398.  85  Am.  Dec. 
714;  State  r.  Welch,  37  Wis.  196;  Dunlap  V. 
Babang,  27  N.  Brunsw.  549. 


19.  Hook  V.  Fenner,  18  Colo.  283,  32  Pac. 
614,  36  Am.  St.  Rep.  277. 

20.  Anderson  v.  Stewart,  108  Md.  340,  70 
Atl.  228;  Durrell  v.  Richardson,  119  Mich. 
592,  78  K  W.  650;  Pingree  v.  Steere,  68  Mich. 
204,  35  N.  W.  905;  Sexton  v.  McDowd,  38 
Mich.  148;  Waldron  r.  Leach,  9  R.  I.  588; 
Williams  v.  Morrison,  28  Fed.  872. 

The  following  descriptions  have  been  held 
sufficient  to  identify  the  property:  "The 
goods  and  chattels  following,  viz. :  the  con- 
tents of  a  grocery  store,"  describing  the  store 
and  naming  the  person  by  whom  the  goods 
were  taken  and  held  (Litchman  v.  Potter,  116 
Mass.  371);  '"one  sewing  machine  and  one 
pool  table"  (Proper  r.  Conkling,  67  Mich. 
244,  34  N.  W.  560)  ;  "two  yearlings,  red  and 
white  in  color  "  (Kelso  r.  Saxton,  40  Mich. 
666);  and  "six  oxen"  (Farwell  r.  Fox,  18 
Mich.  166).  So  a  description  of  the  property 
as  so  many  bushels  of  wheat  is  sufficient  to 
authorize  a  seizure  of  unthreshed  wheat  which 
has  been  harvested.  Wattles  v.  Dubois,  67 
Mich.  313,  34  N.  W.  672. 

21.  McCourt  V.  Bond,  64  Wis.  596,  25 
J^.  W.  532. 

22.  De  Witt  v.  Morris,  13  Wend.  (N.  Y.) 
496. 

23.  Indiana. —  Simcoke  v.  Frederick,  1 
Tnd.  54. 

Massachusetts. —  Judson  r.  Adams,  8  Cush. 
556:  Jaques  r.  Sanderson,  8  Cush.  271;  Poven 
r.  McNeill.  10  INlotc.  291. 

Blississippi. —  Evans  r.  Parks,  (1893)  13 
So.  240. 

Neir  Tor/.:. —  Cutler  r.  Rathbono,  1  Hill 
204;  Cayward  i:  Doolittle,  6  Cow.  C02. 

Rhode  Island. —  Parker  r.  Palmer,  13  R.  I. 
359. 

Canada. — TTockon  r.  Doucett.  31  N.  Brunsw. 
369. 

See  42  Cent.  Diij.  tit.  "  Replevin."  §  150. 

24.  Roberts  r.  Cee,  39  Fla.  531,  22  So.  877; 
Parks  r.  Barkham.  I  Mich.  95. 

25.  Evans  r.  Parks,  (Miss.  1893)   13  So. 
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it  cannot  permit  the  writ  to  be  amended  so  as  to  introduce  a  new  cause  of  action.^^ 
Informalities  or  irregularities  in  a  writ  or  order  of  replevin  may  be  waived  by 
defendant  by  his  appearing,  pleading,  and  proceeding  to  trial  on  the  merits  of 
the  case  without  objecting  thereto .^^ 

5.  Summons.  Under  some  statutes  provision  is  made  for  the  commencement  of 
an  action  of  replevin  by  a  summons,^^  which  must  comply  with  the  statutory 
requirements  as  to  matters  of  form/^  although  it  is  usually  sufficient  if  it  fairly 
apprises  defendant  of  the  fact  that  the  action  is  an  action  of  replevin,  of  the  name 
of  plaintiff  and  his  attorney,  of  the  court  whence  the  writ  issued,  and  the  time 
and  place  for  defendant  to  appear.^'^  A  formal  variance  between  the  writ  and 
summons  as  to  the  nature  of  the  action,  as  where  the  writ  is  in  the  detinet  and  the 
summons  in  the  ce-pit  et  detinet,  is  immaterial.^^ 

D.  Service  of  Writ  or  Summons  —  l.  In  General.  The  court  has 
no  jurisdiction  to  render  judgment  in  a  replevin  suit  where  no  service  of  process 
has  been  made  on  defendant,^^  unless  service  is  waived  by  him;^^  and  where 
defendant  does  not  take  exception  to  defects  in  the  service  at  the  term  when 
he  enters  appearance,  he  cannot  take  it  afterward.^'^    Service  of  a  writ  of  replevin 


240;  McCourt  v.  Bond,  64  Wis.  596,  25  N.  W. 
532;  Nolty  v.  State,  17  Wis.  668;  Hoorigan 
V.  Driscoll,  8  Ont.  Pr.  184. 

26.  Musgrove  v.  Farren,  92  Me.  198,  42 
Atl.  355,  holding  that  a  writ  insufficiently 
describing  the  property  cannot  be  amended  so 
as  to  increase  the  amount  of  property  re- 
plevied. 

27.  Arkansas. —  King  v.  Connevy,  52  Ark. 
115,  12  S.  W.  203. 

Colorado. — Hook  v.  Fenner,  18  Colo.  283,  32 
Pac.  614,  36  Am.  St.  Rep.  277,  holding  that 
where  defendant  has  pleaded  that  the  property 
is  his  and  has  submitted  the  case  to  the  jury 
upon  its  merits,  it  is  too  late  for  him  to  ask 
that  the  judgment  be  reversed  because  of  un- 
certainty of  description  in  the  writ. 

Kansas. —  Carr  v.  Huffman,  47  Kan.  188, 
27  Pac.  827. 

Michigan. —  Durrell  v.  Richardson,  119 
Mich.  592,  78  N.  W.  650;  Peterson  v.  Fowler, 
76  Mich.  258,  43  N.  W.  10,  holding  that  de- 
fendant cannot  claim  to  have  been  misled  by 
an  insufficient  description  of  the  property  in 
the  writ,  where  by  his  plea  and  notice  he  al- 
leges title  to  the  same  property. 

Minnesota. —  McKee  v.  Metraw,  31  Minn. 
429,  18  N.  W.  148.  Compare  Castle  v. 
Thomas,  16  Minn.  490,  in  which  it  was  held 
that  a  general  appearance  in  an  action  of 
replevin  does  not  operate  as  a  waiver  of  an 
illegal  writ. 

'Neio  Jersey. —  Kraemer  v.  Kraemer  Drug 
Co.,  59  N.  J.  L.  9,  35  Atl.  791;  Snedeker  v. 
Quick,  11  N.  J.  L.  179,  holding,  however,  that 
appearance  by  defendant  will  not  cure  a  writ 
of  replevin  defective  in  failing  to  specify  the 
goods  and  chattels  to  be  replevied. 

Canada. —  Alpha  Oil  Co.  V.  Donnelly,  12 
Ont.  Pr.  515. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  159. 

But  see  Taylor  v.  Adams  Express  Co.,  9 
Phila.  (Pa.)  272. 

A  defendant's  appearance  in  response  to  a 
separate  summons  does  not  amount  to  a 
waiver  of  the  replevin  papers.  McAdam  V. 
Walbrau,  8  N.  Y.  Civ.  Proc.  451. 

28.  See  Pelham  v.  Edwards,  45  Kan.  547, 

[HI,  C,  4] 


26  Pac.  41;  West  Pub.  Co.  v.  Bottineau,  34 
Minn.  239,  25  N.  W.  405. 

Alias  summons  see  Ex  p.  Johnson,  7  Cow. 
(N.  Y.)  424. 

29.  See  the  statutes  of  the  several  states; 
and  cases  cited  infra,  this  note. 

Indorsement  of  summons  see  Roggencamp 
V.  Moore,  9  Nebr.  105,  2  N.  W.  227,  holding 
that  it  is  only  in  actions  for  the  recovery  of 
money  that  the  amount  for  which  judgment 
will  be  taken  if  defendant  fails  to  appear 
need  be  indorsed  on  the  summons,  and  that 
such  indorsement  is  not  required  in  replevin. 

When  summons  should  be  made  returnable 
see  Rosrgencamp  v.  Moore,  9  Nebr.  105,  2 
N.  W.  227. 

30.  Cutler  v.  Rathbone,  1  Hill  (N.  Y.) 
204. 

31.  Cutler  v.  Rathbone,  1  Hill  (N.  Y.) 
204. 

32.  Abrams  v.  Jones,  4  Wis.  806.  And  see 
Webb  V.  Hecox,  27  Misc.  (N.  Y.)  169,  58 
N.  Y.  Suppl.  382,  holding  that  under  Code 
Civ.  Proc.  §  1700,  requiring  a  constable  in 
replevin  to  serve  on  defendant,  or  his  agent 
from  whom  the  possession  is  taken,  a  copy  of 
the  affidavit,  requisition,  and  undertaking,  a 
judgment  for  costs  is  void  against  a  defend- 
ant not  so  served,  where  the  constable's  return 
does  not  show  that  the  person  in  whose  pos- 
session the  property  is  found  was  such  de- 
fendant's agent. 

33.  See  cases  cited  infra,  this  note. 
General  appearance  by  defendant  waives 

service  of  the  writ  or  summons  in  replevin. 
Swann  v.  Shemwell,  2  Harr.  &  G.  (Md.)  283; 
Miller  V.  Warden,  111  Pa.  St.  300,  2  Atl.  90. 
But  see  Taylor  v.  Adams  Express  Co.,  9  Phila. 
(Pa.)  272. 

Right  to  appear  before  service  of  summons. 

—  After  defendant's  property  has  been  taken 
on  a  writ  of  replevin,  he  is  not  bound  to  wait 
until  he  is  served  with  summons  before  ap- 
pearing. He  has  a  right  to  appear  imme- 
diately. Clinton  v.  King,  3  How.  Pr.  (N.  Y.) 
55. 

34.  Kittridge  v.  Bancroft,  1  Mete.  (Mass.) 
508.    See  also  Baker  v.  Daily,  6  Nebr.  464, 
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must  be  made  within  the  time,^^  and  in  the  manner,^^  prescribed  by  statute.  A 
plaintiff  after  demand  need  not  delay  serving  his  writ  in  order  that  defendant 
may  satisfy  himself  that  the  demand  is  rightfully  made.^^  Where  the  service 
is  irregular/^  but  there  has  been  no  substantial  damage  to  defendant,  the  proper 
practice  is  to  allow  an  alias  writ  to  issue,  rather  than  to  dismiss  the  proceeding.^^ 
2.  Who  May  Serve.  Unless  the  proper  officer  to  serve  a  writ  of  replevin  is 
designated  by  statute,^*^  it  is  immaterial  whether  it  is  served  by  a  sheriff  or  by  a 
constable/^  In  many  jurisdictions  the  statutes  provide  that  where  the  sheriff 
or  his  deputy  is  a  party  to  the  action, or  is  interested  in  the  case,  the  coroner  is 
the  proper  officer  to  serve  the  writ.^^  Where  the  writ  is  issued  by  a  justice  of 
the  peace,  a  constable  is  usually  the  proper  officer  to  serve  it.*^ 


holding  that  objection  to  failure  of  sheriff  to 
serve  copy  of  order  of  delivery  upon  defend- 
ant must  be  taken  before  trial;  afterward  it 
is  too  late. 

35.  See  the  statutes  of  the  several  states- 
A  writ  of  replevin,  returnable  before  a 

justice  of  the  peace,  like  other  justice's  writs, 
is  to  be  duly  served  not  less  than  seven, 
nor  more  than  sixty  days  before  the  day 
therein  appointed  for  trial.  Lord  v.  Poor, 
23  Me.  569. 

36.  See  the  statutes  of  the  several  states. 
A  writ  of  replevin  is  a  writ  of  summons, 

not  attachment,  and  service  upon  defendant 
must  conform  to  the  provisions  of  the  statute 
as  to  the  service  of  writs  of  summons.  De- 
livery of  a  copy  to  the  agent  of  defendant, 
the  latter  being  out  of  the  state,  is  not 
sufficient.    Gaffield       Avery,  43  Vt.  668. 

37.  Parker  v.  Palmer,  13  K.  I.  359. 

38.  Where  service  is  set  aside  after  the 
return-day,  there  can  be  no  new  service,  and 
it  operates  as  a  discontinuance;  and  a  de- 
fendant whose  property  has  been  taken  may 
have  a  return,  or  waive  it  and  require  an 
assessment  of  damages.  People  v.  Judge 
Washtenaw  Cir.  Ct.,  23  Mich.  497. 

39.  Anderson  v.  Lenawee  Cir.  Judge,  105 
Mich.  89,  62  N.  W.  1027,  holding  that  a  writ 
of  replevin  should  not  be  dismissed  because 
the  copy  delivered  to  defendant  at  the  time 
of  service  was  not  certified,  no  damage  to 
defendant  having  been  caused  thereby.  See 
also  supra,  III,  C,  1,  b. 

40.  See  the  statutes  of  the  several  states. 
And  see  cases  cited  infra,  this  note. 

In  Massachusetts,  a  constable  had  no  au- 
thority, by  Rev.  St.  c.  15,  to  serve  a  writ  of 
replevin,  except  in  a  case  where  the  sheriff 
or  his  deputy  is  a  party  to  a  suit  in  which 
the  value  of  the  property  to  be  replevied  does 
not  exceed  the  sum  of  seventy  dollars.  Con- 
ner V.  Palmer,  13  Mete.  302. 

In  Missouri  a  town  marshal  who  is  ap- 
pointed as  special  constable  by  a  justice  of 
the  peace,  under  the  provisions  of  Rev.  St. 
§  6149,  has  no  authority  or  power  to  execute 
a  writ  of  replevin.  Mitchell  v.  Shaw,  53  Mo. 
App.  652. 

In  Vermont  a  writ  of  replevin  on  attached 
property,  directed  to  and  served  by  a  con- 
stable, was  void,  as  under  Judiciary  Act, 
§  46,  such  writs  must  have  been  directed 
to  the  sheriff.  Ralston  v.  Strong,  Brayt. 
216. 


41.  Smith  V.  Eals,  81  Iowa  235,  46  K  W. 
1110,  25  Am.  St.  Rep.  486. 

42.  Douglass  v.  Gardner,  63  Me.  462  (hold- 
ing that  the  term  "  party "  as  used  in  the 
Maine  statute,  is  confined  to  persons  whose 
names  are  expressly  mentioned  in  the  record 
as  plaintiff  or  defendant,  and  does  not  for- 
bid the  service  of  a  writ  of  replevin  by  a 
deputy  sheriff  on  one  in  whose  hands  another 
deputy  to  the  same  sheriff  had  placed  the 
goods  replevied,  for  the  purpose  of  safe- 
keeping, after  having  attached  them  as  the 
goods  of  a  person  other  than  plaintiff  in 
replevin)  ;  Stacy  v.  Farnham,  2  How.  Pr, 
(N.  Y. )  26  (holding  that  where  the  action 
is  neither  brought  by  or  against  the  sheriff, 
the  writ  is  properly  directed  to  and  executed 
by  him)  ;  Carson  v.  Browder,  2  Lea  (Tenn.) 
701  (holding  that  it  is  not  a  good  plea  in 
abatement  to  a  writ  of  replevin  that  defend- 
ant held  the  property  as  deputy  sheriff  by 
virtue  of  the  levy  of  an  execution,  and  that 
the  writ  was  directed  to  and  executed  by  the 
sheriff,  nor  a  fortiori  is  it  a  good  plea  in 
bar  of  the  action). 

The  sheriff  can  execute  a  writ  against  his 
deputy,  but  the  deputy  cannot  execute  one 
against  the  sheriff.  The  distinction  is  ob- 
vious. The  sheriff  acts  in  his  own  name, 
and  by  virtue  of  his  official  authority.  The 
deputy  acts  in  the  name  of  the  sheriff,  and 
by  virtue  of  the  authority  from  him  derived. 
Ford  V.  Dyer,  26  Miss.  243. 

43.  Browning  v.  Bancroft,  5  Mete.  (Mass.) 
88. 

A  remote  or  contingent  interest  of  the 

sheriff,  which  may  arise  and  grow  out  of  the 
suit  afterward,  is  not  such  an  interest  as 
authorizes  a  coroner  to  serve  the  writ.  It 
must  be  that  the  judgment  in  the  suit  will 
bind  or  conclude  some  valuable  right  or 
pecuniary  interest  of  the  slierift\  The  sheriff 
has  no  such  interest  in  an  action  of  replevin 
by  a  third  person  against  one  of  his  deputies. 
Browning  v.  Bancroft,  5  Mete.  (Mass.)  88. 

A  coroner  may  appoint  a  special  deputy  to 
execute  a  writ  of  replevin.  Jewell  v.  Hutch- 
inson, 31  N.  J.  L.  71. 

44.  See  Justices  of  the  Pe.\ce,  24  Cyc. 
522  et  scq. 

City  marshal. —  Where  the  city  charter 
provides  that  the  city  marshal  sliall  be  the 
chief  of  police  of  the 'city,  and  that  the  chief 
of  police  may  serve  any  process  whicli  by 
law  a  constable  may  serve,  the  city  marshal 

[III,  D,  2] 


U5Q    [34  Cye.] 


EEPLEYIN 


3.  Taking  Property  Under  Writ  or  Order  —  a.  In  General.  As  a  general  rule 
the  officer  to  whom  the  writ  or  order  of  replevin  is  directed  should  execute  the 
same  by  taking  and  delivering  the  property  as  commanded  therein;*^  but  such 
officer  may  lawfully  take  only  the  property  described  or  set  forth  in  the  writ 
or  order/^  or  in  the  affidavit/^  when  found  in  the  possession  of  defendant  him- 
self or  his  agent. In  order  to  constitute  a  valid  levy,  the  act  of  taking  posses- 
sion must  as  a  general  rule  be  of  such  a  character  as  will  make  the  officer,  if  not 
protected  by  the  writ  or  order,  liable  as  for  a  trespass;  but  it  is  not  necessary 
that  he  should  actually  remove  the  property  from  the  premises  of  defendant, 
but  it  is  sufficient  that  he  place  his  deputy  or  agent  in  possession,^^  or  he  may, 
with  plaintiff's  consent,  leave  the  property  in  the  possession  of  defendant,^^  upon 
taking  his  receipt  therefor. It  has  been  held  that  the  officer  is  not  obliged  to 
execute  the  writ  unless. someone  attends  to  point  out  the  articles  he  is  to  deliver.^^ 
Any  irregularity  in  a  levy  made  under  a  writ  of  replevin  is  cured  by  defendant 
giving  a  bond  to  return  the  property.^*  Where  the  replevin  bond  is  not  executed 
until  after  the  property  is  taken  and  appraised,  if  there  is  reasonable  doubt  as 
to  the  ownership  of  the  property,  the  officer  may  require  sufficient  security  to 
indemnify  him  for  taking  it.°^ 

b.  Use  of  Force  in  Taking  Property.  As  a  general  rule  the  officer  to  whom  a 
writ  or  order  of  replevin  is  directed  may  use  whatever  force  is  reasonably  neces- 
sary to  enable  him  to  execute  it,^^  But  in  the  absence  of  statute,  such  officer 
is  ordinarily  not  justified  in  breaking  open  an  outer  door  or  window  in  order  to 
execute  the  writ  or  order,"  and  if  he  does  so,  he  commits  a  trespass  which  makes 
his  subsequent  acts  unlawful,  and  justifies  a  householder  in  resisting  his  further 


may  serve  a  writ  of  replevin  issued  by  a 
justice  of  the  peace,  and  required  by  statute 
to  be  served  by  a  constable.  Fleugel  v.  Lards, 
108  Mich.  682,  66  N.  W.  585. 

45.  McKinstry  v.  Collins,  74  Vt.  147,  52 
Atl.  438,  holding  that,  where  an  officer  has 
not  returned  the  original  writ  in  a  replevin 
suit,  lie  has  the  right  to  complete  the  service 
thereof  by  taking  and  delivering  the  prop- 
erty described  therein,  although  he  has  pre- 
viously delivered  a  copy  of  the  writ  to  de- 
fendant named  therein. 

46.  Chandler  v.  Smith,  34  Ark.  527 ;  Stand- 
ard Foundry  Co.  v.  Schloss,  43  Mo.  App.  304; 
De  Witt  V.  Morris,  13  Wend.  (N.  Y.)  496. 

Where  a  part  only  of  the  property  can  be 
found  see  Lowrey  v.  Mansfield,  3  How.  Pr. 
(N.  Y.)  88,  holding  that  the  sheriff  is  not 
bound  to  take  a  part  of  the  goods  unless  he 
can  find  them,  but  may  arrest  defendant  in- 
stead; but  that  if  he  does  take  part  he  can- 
not arrest  defendant  on  the  same  writ,  al- 
though an  alias  writ  may  be  issued  for  the 
part  not  taken  at  first  and  the  remainder 
be  taken  or  defendant  be  arrested  on  that. 
But  see  N.  Y.  Code  Civ.  Proc.  (1909)§  1698. 

47.  King  V.  Orser,  4  Duer  (N.  Y.)  431. 

48.  Sexton  v.  McDowd,  38  Mich.  148  (hold- 
ing that  a  writ  of  replevin  will  not  protect 
an  officer  in  taking  the  property  described 
from  some  person  besides  defendant,  owning 
and  holding  it  in  good  faith)  ;  Lehman  v. 
Mayer,  8  N.  Y.  App.  Div.  311,  40  N.  Y. 
Suppl.  933  (holding  that  the  officer  cannot 
be  compelled  to  execute  a  requisition  of  re- 
plevin and  take  into  his  possession  property 
which  is  in  the  possession  of  persons  who  are 
not  parties  to  the  action,  or  who  are  not 
shown  to  be  the  agents  of  defendant  or  in 
anywise  connected  with  him)  ;  King  v.  Orser, 
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4  Duer  (K  Y.)  421;  Fraser  v.  Bruce,  12 
Nova  Scotia  61. 

49.  State  v.  Beckner,  132  Irid.  371,  31 
N.  E.  950,  32  Am.  St.  Rep.  257,  (1891)  26 
N.  E.  553. 

50.  Barbour  v.  White,  37  111.  164,  holding 
that  where  the  furniture  of  a  hotel  is  to  be 
levied  on,  an  officer  is  to  be  considered  .as 
having  made  the  levy  from  the  time  he  places 
a  deputy  or  agent  in  possession. 

51.  McGinnis  v.  Hart,  6  Iowa  204;  Hunton 
V.  Palmer,  67  N.  J.  L.  94,  50  Atl.  599,  hold- 
ing that  where  so  directed  in  writing  by 
plaintiff  or  his  attorney,  the  officer  to  whom 
the  writ  issues  may  serve  the  process  as  in 
other  cases  without  taking  or  delivering  the 
property. 

52.  Glass  V.  Hauser,  40  Misc.  (N.  Y.) 
661,  83  N.  Y.  Suppl.  177;  Marshall  v.  Friend, 
33  Misc.  (N.  Y.)  443,  68  N.  Y.  Suppl.  502. 

53.  Foredice  v.  Rinehart,  11  Oreg.  208,  8 
Pac.  285 ;  Warner  v.  Aughenbaugh,  15  Serg. 
&  R.  (Pa.)  9. 

54.  Carraway  v.  Wallace,  (Miss.)  17  So. 
930. 

55.  Hamberger  v.  Savey,  165  Mass.  505, 
43  N.  E.  297. 

56.  Prettjanan  v.  Dean,  2  Harr.  (Del.) 
494;  Yott  V.  People,  91  111.  11. 

57.  State  v.  Beckner,  132  Ind.  371,  31 
N.  E.  950,  32  Am.  St.  Rep.  257,  (1891) 
26  N.  E.  553;  Kelley  v.  Schuyler,  20  R.  I. 
432,  39  Atl.  893,  44  L.  R.  A.  435,  73  Am. 
St.  Rep.  887,  holding  that  an  officer  has  no 
right  to  break  an  outer  door  of  a  dwelling- 
house  to  execute  a  writ  of  replevin.  But 
see  Jones  v.  Herron,  12  Pa.  Co.  Ct.  183,  31 
Wkly.  Notes  Cas.  263. 

Under  Ind.  Rev.  St.  (1881)  §  1271,  au- 
thority to  use  force  in  executing  a  writ  of 
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progress/*  although  it  has  been  held  that  an  officer  may  be  justified  in  breaking 
open  the  outer  door  of  a  building  which  is  fraudulently  used  to  protect  the  prop- 
erty from  legal  process,^^  or  that,  where  he  has  taken  possession  of  the  property 
in  partial  execution  of  the  writ,  he  may  on  his  return  to  complete  the  levy  break 
open  an  outer  door  if  necessary. Where,  however,  the  officer  has  lawfully 
entered  or  been  admitted  into  the  building,  he  may,  if  necessary,  break  open  an 
inner  door  in  order  to  reach  the  property  called  for  in  the  writ.®^  Under  some 
statutes,  before  the  officer  is  justified  in  breaking  open  a  door  or  building  in  order 
to  execute  the  writ,  he  must  publicly  demand  the  delivery  of  the  property,  and 
grant  a  reasonable  opportunity  therefor,  except  that  such  demand  is  not  neces- 
sary where  the  property  is  in  an  untenanted  or  unoccupied  house. 

4.  Failure  to  Take  Property.  Usually  the  jurisdiction  of  the  court  to  pro- 
ceed in  the  cause  and  award  the  possession  or  the  value  of  the  property  to  the  party 
entitled  thereto  is  not  ousted  by  a  failure  to  take  the  property,  caused  either 
by  an  absence  of  demand  by  plaintiff  for  immediate  possession,  or  by  the  inabilit}^ 
of  the  officer  to  find  and  seize  the  property. At  common  law,  when  the  goods 
sought  to  be  replevied  were  concealed  or  removed  beyond  the  reach  of  the  officer, 
a  writ  of  capias  in  withernam,  authorizing  the  taking  and  detention  of  other 
goods  of  defendant,  might  issue. ^® 

E.  Appraisement.  In  many  jurisdictions  the  statutes  require  the  officer, 
immediately  upon  taking  property  in  replevin,  to  cause  it  to  be  appraised  by 


replevin  is  confined  to  sheriffs,  and  a  con- 
stable will  be  guilty  of  trespass  for  breaking 
into  a  building  or  inclosure  to  execute  a 
writ.  State  v.  Beckner,  132  Ind.  371,  31 
N.  E.  950,  32  Am.  St.  Rep.  257,  (1891) 
26  N.  E.  553. 

58.  State  v.  Beckner,  1^2  Ind.  371,  31 
N.  E.  950,  32  Am.  St.  Rep.  257,  (1891) 
26  N.  E.  553. 

59.  Stitt  V.  Wilson,  Wright   (Ohio)  505. 

60.  State  v.  Beckner,  132  Ind.  371,  31 
N.  E.  950,  32  Am.  St.  Rep.  257,  (1891) 
26  N.  E.  553. 

61.  Prettjnnan  D.  Dean,  2  Harr.  (Etel.) 
494  (holding  that  a  sheriff  has  a  right  to 
enter  a  house  to  execute  a  writ  of  replevin 
if  the  outer  door  is  open,  and  to  break  open 
inner  doors  if  the  property  is  concealed)  ; 
State  V.  Beckner,  132  Ind.  371,  31  N.  E.  950, 
32  Am.  St.  Rep.  257,  (1891)  26  N.  E. 
553. 

62.  Butterfield  X).  Oppenheimer,  18  N.  Y. 
Suppl.  826  ^affirmed  in  135  N.  Y.  648,  32 
N.  E.  647]  (holding  that  an  officer  in  whose 
hands  a  requisition  for  goods  has  been  placed 
for  execution  has  no  right  to  break  open  a 
vault  in  which  such  goods  are,  unless  the 
person  in  possession  of  the  vault  refuses  to 
open  it  after  a  reasonable  opportunity  to  do 
80  has  been  given  him)  ;  Howe  v.  Oyer,  50 
Hun  (N.  Y.)  559,  3  N.  Y.  Suppl.  526. 

63.  Howe  V.  Oyer,  50  Hun  (N.  Y.)  559, 
3  N.  Y.  Suppl.  526  (holding  that  where  a 
constable,  after  knocking  at  the  door  of  a 
dwelling-house  in  which  the  property  is,  and 
calling  out  the  name  of  the  occupant,  learns 
that  no  one  is  within,  he  need  not  make 
such  public  demand,  but  maj^  lawfully  break 
open  the  house  and  take  the  chattel)  ;  Stitt 
V.  Wilson,  Wright  (Ohio)  505  (holding  that 
where  an  untenanted  house  is  frauduloiitly 
used  to  protect  property  from  legal  process, 
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it  may  be  broken  open  by  an  officer  without 
a  demand  to  have  it  opened ) . 

64.  Catterlin  v.  Mitchell,  27  Ind.  298,  89 
Am.  Dec.  501 ;  Benjamin  v.  Smith,  43  Minn. 
146,  44  N.  W.  1083;  Vogel  v.  Badcock,  1 
Abb.  Pr.  (N.  Y.)  176.  See  also  Eads  v. 
Stephen,  63  Mo.  90;  F.  G.  Oxley  Stave  Co.  v. 
Whitson,  34  Mo.  App.  624. 

65.  Babcock  v.  Ashmead,  24  Kan.  585  (ap- 
plying the  rule  to  a  case  where  the  wrong 
property  was  taken  possession  of  by  the 
officer)  ;  McBrian  v.  Morrison,  55  Mich.  351, 
21  N.  W.  368;  Fergus  v.  Gagnon,  4  Nebr. 
(Unoff.)  25,  93  N.  W.  146;  Bower  v.  Tall- 
man,  5  Watts  &  S.  (Pa.)  556.  Contra,  St. 
Martin  v.  Desnoyer,  1  Minn.  41,  under  early 
Minnesota  statute. 

An  express  stipulation  by  the  parties  that 
the  right  of  property  in  one  of  the  chattels, 
which  was  embraced  in  the  pleadings  but 
not  taken  under  the  writ,  should  be  sub- 
mitted to  the  jury,  confers  full  jurisdiction 
of  the  question  upon  the  court.  Sanger  i'. 
Kinkade,  16  111.  44. 

The  Mississippi  statute,  allowing  plaintiff 
to  proceed  to  recover  the  value  of  the  prop- 
erty on  "  a  failure  to  take  the  goods,"  ap- 
plies only  to  a  case  where  defendant  secreted 
or  refused  to  deliver  the  property  on  proper 
demand  therefor  beins:  made  by  the  officer. 
Meyer  V.  Mosler,  64  Miss.  610,  1  So.  837. 

66.  Bennett  v.  Berrv,  8  Blackf.  (Ind.)  1; 
Swann  v.  Shemwell,  2  Ilarr.  &  G.  (Md.)  283; 
McBrian  v.  Morrison,  55  Mich.  351,  21  N.  W. 
368;  McColgan  v.  Huston,  2  Nott  &  M. 
(S.  C.)  444. 

In  New  York  the  writ  was  abolished  by 
statute  and  the  taking  of  the  body  of  de- 
fendant as  on  a  capias  ad  respondendum 
was  substituted  in  its  stead.  This  statute 
did  not  apply  where  a  part  of  tlie  goods 
were  found.    Snow  v.  Roy,  22  Wend.  602. 
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disinterested  persons;  but  he  is  justified  or  excused  for  omitting  so  to  do,  when 
the  parties  agree  as  to  the  value. 

F.  Custody  and  Care  of  Property  —  l.  In  General.  Where  the  execu- 
tion of  the  bond  does  not  precede  the  issuance  of  the  writ,  the  officer  is  authorized 
to  seize  the  property  and  hold  it  a  reasonable  time  for  plaintiff  to  give  the  bond 
required  by  the  statute.®^  On  giving  such  bond,  plaintiff  is  entitled  to  the  pos- 
session of  the  property  in  dispute  during  the  pendency  of  the  action/*^  unless 
defendant  elects  to  retain  the  possession  and  pursues  the  statutory  requirements 
prescribing  the  procedure  in  such  cases. 

2.  Nature  of  Possession.  If,  pending  the  replevin  action,  the  property  actu- 
ally remains  in  the  manual  possession  of  the  sheriff,  such  possession,  being  the 
possession  of  the  court,  is  one  which  cannot  be  disturbed  by  any  other  officer 
holding  atta  chment  -or  execution.'^  Whether  property  when  in  the  possession 
of  plaintiff  is  in  custodia  legis  or  not  is  a  question  upon  which  the  authorities 
are  not  entirely  in  accord.  The  question  mainly  depends  for  its  solution  upon 
statutory  provisions. Thus  under  a  replevin  statute,  providing  for  a  return  of 
the  property  to  defendant,  if  he  so  elects,  in  case  the  judgment  is  for  him,  no  title 
to  the  property  vests  in  plaintiff  on  its  delivery  to  him,  but  it  remains  in  the 
custody  of  the  law,  and  cannot  pass  even  to  a  bona  fide  purchaser  from  plaintiff,'^ 
or  be  levied  upon  under  attachment  or  execution. '^^    Plaintiff  has,  however,  a 


67.  See  the  statutes  of  the  several  states. 
And  see  cases  cited  infra,  this  note. 

Basis  of  appraisement. —  Goods  replevied 
by  a  wholesale  merchant  from  a  retailer 
should  be  appraised  at  what  they  are  worth 
to  the  latter  in  his  store  at  the  time  they 
are  replevied,  and  not  their  retail  price. 
Grossman  v.  Wenham,  10  Ohio  Cir.  Ct.  348, 
6  Ohio  Cir.  Dec.  563. 

The  sheriff's  appraisal  will  be  presumed 
correct  until  the  contrary  is  shown.  Cham- 
bers i;.  Hunt,  20  N.  J.  L.  109.  The  appraise- 
ment is  the  best  evidence  to  prove  its  con- 
tents, Dempster  Mill  Mfg.  Co.  v.  Holdrige 
First  Nat.  Bank,  49  Nebr.  321,  68  N.  W.  477. 

Amendment  of  appraiser's  certificate. — 
The  court  may,  in  its  discretion,  allow  the 
appraiser's  certificat-e  to  be  amended  upon 
proof  satisfactory  to  itself.  Hammond  v. 
Eaton,  15  Gray  (Mass.)  186. 

Reappraisement.; —  Under  the  Nebraska 
statute,  there  is  no  authority  for  reappraise- 
ment of  property  taken  in  replevin.  Coombs 
V.  Brenklander,  29  Nebr.  586,  45  N.  W.  929. 

68.  Wolcott  V.  Mead,  12  Mete.  (Mass). 
516,  holding  that  if  the  parties  do  so  agree, 
the  officer  should  certify  that  fact  in  his  re- 
turn, when  he,  for  that  reason,  omits  to  ap- 
point appraisers. 

69.  Morris  v.  Baker,  5  Wis.  389,  holding 
that  if  plaintiff  neglect  or  refuse  to  give  the 
replevin  bond  required  by  the  statute,  the 
officer  should  redeliver  the  property  to  the 
person  from  whose  possession  it  was  taken. 

70.  Jenkins  v.  State,  60  Nebr.  205,  82 
N.  W.  622. 

Delivery  to  plaintiff. —  Property  which  has 
been  replevied  does  not  pass  into  the  pos- 
session of  plaintiff,  after  he  has  given  a  bond 
which  has  been  accepted  by  the  officer,  until 
there  is  a  formal  delivery  of  the  property 
(Crane  v.  McCoy,  6  Fed.  Cas.  No.,  3,354,  1 
Bond  422 ) ,  unless  such  a  delivery  is  waived, 
and  a  symbolical  delivery  is  not  sufficient, 
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unless  plaintiff  consents  thereto,  the  ques- 
tion of  consent  being  one  of  fact  (Hayes  v. 
Lusby,  5  Harr.  &  J.  (Md.)  485). 

71.  See  infra,  III,  G. 

72.  McKinney  v.  Purcell,  28  Kan.  446; 
White  h\  Dolliver,  113  Mass.  400,  18  Am. 
Rep.  502. 

Property  seized  by  a  sheriff  under  a  writ 
of  replevin  is  to  be  regarded  as  in  custodia 
legis  from  the  date  of  seizure  under  the  writ. 
Hearn  v.  Ayres,  77  Ark.  497,  92  S.  W.  768. 

73.  Much  of  the  difference  arises  from  di- 
verse statutory  regulation,  and  some  of  it 
may  be  ascribed  to  the  fact  that  some  cases 
treat  a  replevin  bond  as  similar  in  all  essen- 
tial respects  to  a  forthcoming  bond,  while 
other  cases  draw  a  distinction  between  the 
effect  of  the  writ  when  used  by  a  third  per- 
son to  recover  possession  of  property  that  has 
been  seized  by  an  officer  under  judicial 
process,  and  when  it  is  used  to  recover  prop- 
erty from  a  private  citizen.  Mohr  v.  Langan, 
162  Mo.  474,  63  S.  W.  409,  85  Am.  St.  Rep. 
503. 

74.  Massachusetts. —  Lockwood  v.  Perry,  9 
Mete.  440. 

Michigan. —  Mannausau  v.  Wallace,  87 
Mich.  543,  49  N.  W.  1082. 

Missouri. —  Mohr  v.  Langan,  162  Mo.  474, 
63  S.  W.  409,  85  Am.  St.  Rep.  503  (holding 
that  where  a  complainant  in  replevin  secured 
possession  of  the  property  under  the  writ, 
and  sold  the  same,  and  judgment  in  the  re- 
plevin suit  was  rendered  against  her,  he  was 
liable  for  conversion)  ;  Hawkins  v.  Taylor, 
15  Mo.  App.  238. 

Montana. —  Caldwell  v.  Gans,  1  Mont.  570. 

Vermont. —  Farnham  v.  Chapman,  60  Vt. 
338,  14  Atl.  690. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  178. 

75.  Illinois.— mnne^  v.  Phelps,  8  HI.  455. 
Indiana. —  Pipher  v.  Fordyce,  88  Ind.  436. 
Kansas. —  McKinney  v.  Purcell,  28  Kam 
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possession  which  defendant  has  no  right  to  disturb  or  contest. But  where 
property  is  dehvered  to  plaintiff  upon  the  giving  of  a  bond  in  double  the  value 
of  the  goods,  and  not  conditioned  for  a  return  of  the  property,  such  bond  is  a 
substitute  for  the  property,  and  plaintiff  in  the  writ,  while  so  in  possession,  can 
make  a  good  title  to  the  property  to  purchasers  thereof,  notwithstanding  the 
fact  that,  upon  the  trial  of  the  replevin,  there  is  a  verdict  for  defendant. A 
plaintiff  in  replevin  who  is  the  real  owner  of  the  goods  replevied  may  of  course 
deal  with  them  as  his  own."^^  And  as  against  a  person  who  is  merely  seeking  to 
obtain  possession  to  enforce  a  lien  on  the  property,  whether  he  is  plaintiff  in  the 
suit  or  defendant  asking  for  a  return  of  the  property  seized  by  plaintiff  therein, 
the  party  in  possession  may  dispose  of  the  property  ^pendente  lite,  and  thereafter 
the  holder  of  the  lien  must  look  to  the  bond  for  protection.  But  where  the 
parties  to  a  replevin  action  are  litigating  the  question  of  title,  the  property  remains 
in  custodia  legis  pending  the  determination  of  the  suit,  even  where  the  possession 
is  delivered  to  plaintiff,  and  hence  cannot  pass  even  to  a  bona  fide  purchaser 
from  plaintiff.  ^° 

G.  Proceedings  For  Redelivery — l.  In  General.  In  several  jurisdic- 
tions, it  is  provided  by  statute  that  at  any  time  before  the  delivery  of  the  property 
to  plaintiff,  defendant  may  require  the  return  thereof  upon  giving  a  prescribed 
bond  or  undertaking  conditioned  for  the  delivery  of  the  property  to  plaintiff, 
if  such  delivery  be  adjudged,  and  for  the  payment  to  him  of  such  sum  as  may 
be  adjudged  against  defendant;     and  sometimes,  upon  his  also  making  affidavit 


New  York. —  Acker  v.  White,  25  Wend. 
614. 

Wisconsin. —  Selleck  v.  Phelps,  1 1  Wis. 
380. 

United  States. —  Hagan  v.  Lucas,  10  Pet. 
400,  9  L.  ed.  470,  holding  that  the  property 
is  as  free  from  the  reach  of  other  processes 
as  it  would  have  been  in  the  hands  of  the 
sheriff. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  177. 

Upon  death  of  plaintiff  in  replevin. — Where 
goods  held  by  an  officer  under  an  execution 
were  replevied,  but  plaintiff  in  replevin  died 
pending  the  action,  a  retaking  by  the  officer 
is  lawful,  as  the  right  of  possession  of  plain- 
tiff in  replevin  terminated  with  his  death, 
and  his  executor  could  not  recover  the  goods 
from  the  officer  by  virtue  of  that  possession. 
Burkle  v.  Luce,  6  Hill  (N.  Y.)  558. 

Status  of  property  as  to  third  persons.— 
While  it  is  true  that  property  thus  in  pos- 
session of  plaintiff  in  replevin  cannot  be 
seized  under  any  other  kind  of  judicial 
process  by  either  party  to  the  suit  or  their 
grantees  or  privies,  it  may  be  seized  by  a 
third  person,  under  any  appropriate  judicial 
process,  who  claims  hostile  to  both  parties 
to  the  replevin  suit.  Mohr  v.  Lanagan,  162 
Mo.  474,  63  S.  W.  409,  85  Am.  St.  Rep.  503 
[overruling  Pleasant  Hill  Bank  v.  Owen,  79 
Mo.  429]. 

76.  Ford  v.  Bushor,  48  Mich.  534,  12  N.  W. 
690;  Hawkins  v.  Taylor,  15  Mo.  App.  238. 

77.  Crittenden  t;."Lingle,  14  Ohio  St.  182, 
84  Am.  Dec.  370;  Smith  v.  McGregor,  10 
Ohio  St.  461;  Hunt  v.  Williams,  7  Ohio  Cir.' 
Ct.  224,  4  Ohio  Cir.  Dec.  568;  Knight  v. 
Kinney,  7  Ohio  Cir.  Ct.  59,  3  Ohio  Cir.  Dec. 
662;  Stewart  v.  Wolfe,  4  Pa.  Cas.  314,  7 
Atl.  165.  See,  however,  Lovett  v.  Burkhardt, 
44  Pa.  St.  173,  holding  that  the  mere  de- 


livery to  a  plaintiff  in  a  writ  of  replevin  of 
the  goods  for  which  the  writ  is  issued  does 
not  tend  to  prove  property  in  him. 

Under  the  amendment  of  April  4,  1891,  of 
the  Ohio  Replevin  Law  (88  Ohio  Laws  273), 
the  bond  no  longer  vests  title  to  the  property. 
Knight  V.  Kinney,  7  Ohio  Cir.  Ct.  59,  3  Ohio 
Cir.  Dec.  662. 

78.  Gordon  v.  Jenney,  16  Mass.  465;  Dono- 
hoe  V.  McAleer,  37  Mo.  312. 

79.  Illinois.— Brumr  v.  Dyball,  42  111.  34 
(where  it  is  said  that  where  a  party  simply 
has  a  lien  on  property  there  is  no  hardship 
in  remitting  him  to  the  security  which  the 
replevin  bond  affords,  but  it  would  be  other- 
wise where  the  suit  is  brought  to  test  the 
right  of  property)  ;  Speer  v.  Skinner,  35  111. 
282. 

loioa. —  Gimble  v.  Ackley,  12  Iowa  27. 

New  York. — Acker  v.  White,  25  Wend.  614. 

North  Dakota. —  Union  Nat.  Bank  v.  Mo- 
line,  etc.,  Co.,  7  N.  D.  201,  73  N.  W.  527. 

Pennsylvania. —  Frey  v.  Leeper,  2  Dall. 
131,  1  L.  ed.  319;  Woglam  v.  Cowperthwaite, 
2  Dall.  68,  1  L.  ed.  292. 

England.— Brndxll  r.  Ball,  1  Bro.  Ch.  427, 
28  Fng.  Reprint  i219. 

80.  Bruner  v.  Dvball,  ,42  111.  34;  Union 
Nat.  Bank  r.  Moline,  etc.,  Co.,  7  N.  D.  201, 
73  N.  W.  527. 

81.  Colorado.— ^m\t\i  v.  Stubbs,  10  Colo. 
App.  130,  63  Pac.  955. 

Delaicare. —  See  Clark  v.  Adair.  3  Ilarr. 
113. 

Indian  Tcrritorii. —  Sjtoncer  r.  Davidson,  5 
Indian  Terr.  231. 'S'2  S.  W.  731. 

loiva. —  American  Soda  Fountain  Co  r. 
Dean  Drucr  Co.,  136  Iowa  312,  111  N.  W. 
534  (holding  that  such  a  bond  is  purely 
statutorv)  :  Gerlaugh  v.  Rvan,  127  Iowa  226, 
103  N.  W.  128. 
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that  he  is  the  owner  of  the  property  or  entitled  to  possession,  and  serving  upon 
the  sheriff  written  notice  that  he  requires  the  return  thereof.  By  giving  bond 
and  obtaining  a  redehvery  of  the  property,  defendant  waives  his  right  to  object 
to  the  insufficiency  of  the  proceedings  taken  by  plaintiff  to  obtain  a  dehvery.^^ 
The  authorities  are  not  entirely  in  accord  as  to  the  effect  of  such  bond  as  a  sub- 
stitute for  the  property. 

2.  Compliance  With  Requirements  —  a.  In  General.  In  order  to  avail  himself 
of  the  privilege  of  retaining  the  possession  of  the  property,  compliance  by  defend- 
ant with  the  conditions  precedent  imposed  is  necessary.  The  initial  steps 
must  be  taken  within  the  time  limited  by  the  statute,  ^®  and  the  officer  is  required 


Kansas. —  Jordan  v.  Johnson,  1  Kan,  App. 
656,  42  Pac.  415. 

Kentucky. — Terry  v.  Johlison,  109  Kv.  589, 
60  S.  W.  300,  22  Ky.  L.  Eep.  1210. 

Montana. —  Hedderick  v.  Pontet,  6  Mont. 
345,  12  Pac.  765. 

Neio  Yor/c .—  Talcott  v.  Belding,  36  N.  Y. 
Super.  Ct.  84;  Barton  v.  Donnelly,  6  Misc. 
473,  27  N.  Y.  Suppl.  525. 

0/iio.— Uphaus  r.  Roof,  68  Ohio  St.  401, 
67  N.  E.  717  (holding  that  there  was  no  pro- 
vision for  such  a  bond  prior  to  the  amend- 
ment of  the  replevin  laws,  April  3,  1891); 
White  V.  Semper,  8  Ohio  Cir.  Ct.  346,  4  Ohio 
Cir.  Dec.  408;  Hunt  r.  Williams,  7  Ohio  Cir. 
Ct.  224,  4  Ohio  Cir.  Dec.  568. 

South  Carolina. —  Parish  v.  Smith,  66  S.  C. 
424,  45  S.  E.  16;  Polite  v.  Bero,  63  S.  C.  209, 
41  S.  E.  305. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  179. 

The  Arkansas  statute  requires  a  bond  to 
the  effect  that  defendant  shall  perform  the 
judgment  of  tlie  court  in  the  action.  Dillard 

Nelson,  78  Ark.  237,  95  S.  W.  460. 

Without  statute. —  In  Pennsylvania  there 
is  no  statutory  authority  for  a  claim  property 
bond  in  replevin,  but  the  giving  of  such  a 
bond  is  sanctioned  by  long  usage.  Snyder  v. 
Frankenfield,  4  Pa.  Dist.  767.  However,  de- 
fendant has  no  right  to  retain  the  chattels  by 
giving  a  claim  property  bond  unless  he  has  a 
general  or  special  property  which  entitles 
him  to  possession.  Baird  v.  Porter,  67  Pa. 
St.  105. 

In  the  federal  courts  it  seems  that  de- 
fendant may,  in  a  proper  case,  obtain  a  re- 
turn of  the  property  upon  motion  and  giving 
the  usual  security.  Emack  r.  Crabb,  8  Fed. 
Cas.  No.  4,432,  5  Cranch  C.  C.  611;  Green- 
well  V.  Botelor,  10  Fed.  Cas.  No.  5,791,  3 
Cranch  C.  C.  7. 

When  remedy  available. — ^Defendant  is  not 
entitled  to  a  redelivery  where  he  has  a  right 
of  action  against  the  sheriff  for  taking  goods 
other  than  those  described  in  plaintiff's  affi- 
davit. Klinkowstein  v.  Greenberg,  15  Misc. 
(N.  Y.)  479,  37  N.  Y.  Suppl.  206. 

82.  Teschner  v.  Deveron,  59  How.  Pr. 
(N.  Y. )  467.  As  to  the  proceedings  required 
under  early  statutes  see  Grant  v.  Booth,  21 
How.  Pr.  (N.  Y.)  354;  Miller  v.  Franklin, 
17  Wend.  (N.  Y.)  278. 

83.  Wisconsin  Mar.,  etc..  Bank  v.  Hobbs, 
22  How.  Pr.  (N.  Y.)  494;  Nicoll  v.  Pinner,  10 
How.  Pr.  (N.  Y.)  376.  See  also  Gaiser  v. 
Heim,  8  Ohio  Cir.  Ct.  120,  4  Ohio  Cir.  Dec. 
378. 
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In  Pennsylvania  defendant  by  giving  a 
claim  property  bond  and  retaining  the  prop- 
erty puts  it  out  of  his  power  to  set  up  as 
a  defense  distraint  for  rent  in  arrear.  Baird 
V.  Porter,  67  Pa.  St.  105. 

84.  Swantz  v.  Pillow,  50  Ark.  300,  7  S.  W. 

167,  7  Am.  St.  Rep.  98;  Hanlon  v.  O'Keefe, 
55  Mo.  App.  528,  in  which  cases  it  is  held 
that  the  bond  does  not  stand  in  lieu  of  the 
property  so  as  to  entitle  defendant,  after 
judgment  against  him,  to  pay  the  assessed 
value  and  retain  the  property.  In  other 
cases  it  has  been  held  that  it  is  a  substitute 
for  the  property  and  that  defendant  may 
sell  and  dispose  of  the  property  during  the 
pendency  of  the  action  (Katz  r.  Hlavac,  88 
Mmn.  56,  92  N.  W.  506),  and  in  one  juris- 
diction the  retention  of  the  property  by 
defendant  under  bond  extinguishes  plaintiff's 
title  and  the  case  proceeds  as  one  of  trespass 
(Wattorson  v.  Fuellhart,  169  Pa.  St.  612,  32 
Atl.  597;  Rockey  v.  Burkhalter,  68  Pa.  St. 
221:  Fisher  v.  Wlioollery,  25  Pa.  St.  197; 
Swope  V.  Crawford,  16  Pa.  Super.  Ct.  474,  18 
Lane.  L.  Rev.  177;  Shoemaker  v.  Shoemaker, 
4  Pa.  Dist.  398,  16  Pa.  Co.  Ct.  159,  7  Kulp 
528;  Conlin  v.  Butler,  10  Kulp  (Pa.) 
273). 

Order  for  return  unnecessary. —  So  it  has 

been  held  that  on  a  discontinuance  of  the 
action  or  judgment  in  his  favor  the  under- 
taking becomes  functus  ojficio  and  no  order 
for  the  return  of  the  property  is  necessary. 
Katz  V.  American  Bonding,  etc.,  Co.,  86  Minn. 

168,  90  N.  W.  376;  Hackett  v.  Bonnell,  16 
Wis.  471. 

85.  Montgomery  v.  Black,  4  Harr.  &  M. 
(Md.)  391;  Haeger  v.  Marcus,  5  Mo.  App. 
565;  Teschner  v.  Deveron,  59  How.  Pr. 
(N.  Y.)  467. 

86.  Graham  v.  Wells,  18  How.  Pr.  (N.  Y.) 
376;  McCann  v.  Thompson,  13  How.  Pr. 
(N.  Y.)  380. 

The  bond  must  be  filed  within  the  time 
prescribed.  Lunneman  v.  Lunneman,  11  Pa. 
Dist.  759.  Compare  Hedderick  v.  Pouted,  6 
Mont.  345,  12  Pac.  765,  holding  that  a  fail- 
ure to  file  the  bond  with  the  clerk  of  court, 
as  required  by  statute,  will  not  defeat  the 
right  of  action  thereon. 

Completion  when  begun  in  time. —  But  the 
proceedings  may  be  completed  so  as  to  en- 
title defendant  to  a  return  of  the  property 
at  any  time  before  the  final  determination  of 
the  action.  Corn  Exch.  Bank  v.  Blye,  102 
N.  Y.  305,  7  N.  E.  49  [affirmmg  9  N.  Y.  Civ. 
Proc.  412]. 
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to  hold  the  property  a  designated  time  before  turning  it  over  to  plaintiff,  in  order 
to  give  defendant  an  opportunity  to  give  such  bond,  if  he  so  desires. 

b.  Sufficiency  of  Bond  or  Undertaking-  —  (i)  In  General.  Under  some 
statutes  the  bond  of  defendant  is  couched  in  the  same  language  as  that  of  plain- 
tiff, in  so  far  as  it  relates  to  the  payment  of  money;  and  a  condition  which  states 
substantially  that  if  defendant  is  not  successful  in  the  suit,  he  and  the  sureties 
will  pay  whatever  judgment  is  rendered  against  him,  is  sufficient. ^°  A  redelivery 
bond  is  not  fatally  defective  because  it  runs  to  plaintiff  instead  of  the  sheriff, 
or  because  an  unnecessary  recital  is  inserted  or  omitted,  or  because  it  is  signed 
by  the  sureties  only.^^  And  when  the  bond  does  not  violate  a  statute  or  con- 
travene public  policy,  although  it  may  be  invalid  as  a  statutory  bond  or  under- 
taking, it  may  nevertheless  be  good  as  a  common-law  obligation. 

(ii)  Justification.  Justification  by  the  sureties  in  accordance  with  the 
statutory  provisions  governing  the  same  is  sufficient. 


Waiver  by  excepting  to  plaintiff's  security. 

—  Defendant  waives  his  right  to  give  bond 
and  regain  possession  of  the  property  by  ex- 
cepting to  the  sufficiency  of  the  sureties  on 
plaintiff's  undertaking  (Vanderburgh  v.  Bas- 
sett,  4  Minn.  242;  Cullen  v.  Miller,  5  Abb. 
K  Cas.  (N.  Y.)  282;  Graham  v.  Wells,  18 
How.  Pr.  (N.  Y.)  376)  ;  and  such  right  can- 
not be  restored  by  countermanding  his  ex- 
ception to  the  sureties  after  the  expiration 
of  the  statutory  time  allowed  for  claiming  a 
return  (Vanderburgh  v.  Bassett,  4  Minn. 
242). 

87.  Graham  v.  Wells,  18  How.  Pr.  (N.  Y.) 
376.  If  he  do  not  elect  to  hold  the  property 
himself,  he  m.ay  take  measures  to  see  that  the 
security  given  by  plaintiflF  for  a  return 
of  the  property,  in  case  a  return  should  be 
adjudged,  is  sufficient.  Graham  v.  Wells,  18 
How.  Pr.  (N.  Y.)  376.  See  also  supra,  III, 
B,  2,  f. 

Reasonable  time. —  The  sheriff  is  obliged 
to  allow  defendant  a  reasonable  time  to  find 
security.  Clark  i;.  Adair,  3  Harr.  (Del.)  113; 
Kuhn  V.  Primer,  1  Dall.  (Pa.)  225,  1  L.  ed. 
111. 

88.  For   forms   of   redelivery   bonds  see 

Colorado  Springs  Co.  v.  Hopkins,  5  Colo.  206; 
Kennedy  v.  Brown,  21  Kan.  171;  Nye  v. 
Weiss,  7  Kan.  App.  627,  53  Pac.  152 ;  Alves 
V.  Humphrey,  69  S.  W.  1080,  24  Ky.  L.  Rep. 
764;  Hedderick  v.  Pontet,  6  Mont.  345,  12 
Pac.  765  (held  to  be  sufficient  as  a  common- 
law  bond);  Watterson  v.  Fuellhart,  169  Pa. 
St.  612,  32  Atl.  597. 

89.  John  Church  Co.  v.  Dorsey,  38  Misc. 
(N.  Y.)  542,  77  N.  Y.  Suppl.  1065. 

90.  Watterson  v.  Fuellhart,  169  Pa.  St. 
612,  32  Atl.  597. 

Effect  on  bond  of  void  independent  condi- 
tion.—  In  jurisdictions  where  a  judgment  for 
a  return  of  the  property  is  unauthorized,  a 
condition  in  the  bond  for  a  return  is  void;  but, 
when  independent  of  other  conditions  in  the 
bond,  its  invalidity  does  not  vitiate  the  whole 
bond.  Chaffee  v.  'Sangston,  10  Watts  (Pa.) 
265;  Snyder  V.  Frankenfield,  4  Pa.  Dist.  767. 
See  also  Moore  v.  Shenk,  3  Pa.  St.  13,  45  Am. 
Dec.  618. 

91.  Slack  V.  Heath,  4  E.  D.  Smith  (N.  Y.) 
95,  1  Abb.  Pr.  331;  Kimball  Co.  v.  Bleick,  24 
Oreg.  59,  32  Pac.  766. 


92.  Rouse  v.  Haas,  26  K  Y.  App.  Div. 
171,  49  N.  Y.  Suppl.  867  (holding  that  where 
defendant  intends  to  dispute  the  identity  of 
the  goods,  the  undertaking  need  not  recite 
that  the  property  sought  to  be  returned  is  the 
property  mentioned  and  described  in  the  affi- 
davit) ;  Weber  v.  Manne,  42  Hun  (N.  Y.) 
557,  4  N.  Y.  St.  497  [affirming  11  K  Y.  Civ. 
Proc.  64]. 

93.  Hedderick  v.  Pontet,  6  Mont.  345,  12 
Pac.  765;  Polite  v.  Bero,  63  S.  C.  209,  41 
S.  E.  305. 

The  signature  of  the  sureties  by  mark, 

with  attestation,  in  literal  compliance  with 
the  statute  governing  the  same,  constitutes  a 
sufficient  signing.  Terry  v.  Johnson,  109 
Ky.  589,  60  ^S.  W..300,  22  Ky.  L.  Rep.  1210. 

94.  Smith  v.  Stubbs,  16  Colo.  App.  130,  63 
Pac.  955;  Hedderick  v.  Pontet,  6  Mont.  345, 
12  Pac.  765,  holding  that  the  inconvenience, 
loss,  or  detriment  resulting  to  plaintiff  from 
a  return  of  the  property  to  defendant  consti- 
tutes a  legal  and  sufficient  consideration  for 
the  bond. 

95.  Grant  v.  Booth,  21  How.  Pr.  (N.  Y.) 
354. 

Justification  is  necessary  in  order  to  make 
the  bond  operative  and  entitle  defendant 
to  a  return  of  the  property.  O'Connell  V. 
Kelly,  15  Daly  (K  Y.)  513,  8  N.  Y.  Suppl. 
475;  Graham  V.  Wells,  18  How.  Pr.  (N.  Y.) 
376.  However,  where  all  the  other  proceedings 
are  regular,  and  the  property  was  secured  by 
means  of  the  undertaking,  the  mere  failure 
of  the  sureties  to  justify  does  not  excuse  them 
from  liability.  Barton  v.  Donnellv,  6  Misc. 
(N.  Y.)  473,  27  N.  Y.  Suppl.  525. 

When  the  bond  is  approved  it  becomes  a 
fixed  contract  between  the  sureties  and  plain- 
tiff, which  cannot  be  changed  or  disturbed  by 
the  court,  except  bv  consent  of  plaintiff. 
Quarch  r.  Meiz,  15  Misc.  (N.  Y.)  222.  37 
N.  Y.  Suppl.  218.  But  an  order  of  approval 
of  the.  sufficiency  of  surolios.  who  have  as- 
sumed no  binding  obligation,  is  nugatory  and 
of  no  effect.  KlinkoAvstein  r.  Greenberg,  15 
Misc.  (N.  Y.)  479,  37  N.  Y.  Suppl.  200. 

The  time  within  which  justification  must 
be  had  is  not  limited  (Graham  r.  Wrlls.  IS 
HoAv.  Pr.  (N.  Y.)  376),  and  a  justification 
cnmploted  at  any  time  before  the  final  deter- 
mination  of  the  action   is  sufficient  (Corn 
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(in)  Amendment.  The  court  possesses  the  same  power  and  discretion  as 
in  other  actions  to  allow  an  amendment  or  the  filing  of  a  new^®  or  additional 
security. 

e.  Affidavit.  The  sufficiency  of  the  affidavit  required  will  depend  upon  the 
statute.  It  has  been  held  sufficient  when  it  contains  the  allegations  required, 
although  made  on  information  and  belief/^  and  when  made  by  an  agent  or  attorney 
of  defendant,  provided  it  sets  forth  the  reason  why  it  is  not  made  by  the  party  and 
the  matter  constituting  the  grounds  of  his  belief. 

H.  Claims  of  Third  Persons.  Sometimes  under  statutory  provision  a  third 
person,  not  a  party  to  the  action,  may  obtain  possession  of  the  property  by  dehv- 
ering  to  the  sheriff  an  affidavit  embodying  his  claim,  and  upon  plaintiff  faihng 
to  indemnify  the  sheriff.^  The  remedy  furnished  by  the  statute  is  not  exclusive, 
and  does  not  bar  a  third  person  from  maintaining  an  action  of  replevin  for  the 
property  or  becoming  a  party  to  the  action  by  interpleader.^ 

I.  Return  of  Writ.^  After  service  the  officer  must  make  a  return  of  the  writ 
showing  that  it  was  duly  served.*  The  return,  when  made,  is  conclusive  upon 
the  parties  of  the  facts  which  are  set  forth  therein,^  and,  when  sufficiently 


Exch.  Bank  v.  Blye,  102  N.  Y.  305,  7  N.  E. 
49  [affirmmg  9  N.  Y.  Civ.  Proc.  412]).  How- 
ever, where  the  justification  has  been  com- 
menced and  suspended,  it  is  proper  for  the 
court  to  fix  a  method  by  which  it  may  be  re- 
sumed at  the  pleasure  of  plaintiff.  Troy  Car- 
riage Works  V.  Muxlow,  16  Misc.  (N.  Y.) 
561,  38  N.  Y.  Suppl.  938.  Statutory  pro- 
visions relating  to  the  adjournment  of  the 
justification  liave  been  construed  to  be  direct- 
ory and  not  mandatory.  Troy  Carriage 
Works  V.  Muxlow,  supra. 

A  new  justification  will  not  be  ordered 
where  it  does  not  appear  that  the  insolvency 
of  the  sureties  has  arisen  since  they  justified, 
or  that  their  financial  condition  was  unknown 
to  plaintiff  at  the  time  of  their  approval  by 
the  court.  McCrossin  v.  Clark,  1  Wkly.  Notes 
Cas.  (Pa.)  301. 

96.  Dale  v.  Gilbert,  128  N.  Y.  625,  28  N.  E. 
512  [reversing  12  K  Y.  Suppl.  370];  Hafelin 
V.  Silverman,  11  Misc.  (N.  Y.)  723,  32  N.  Y. 
Suppl.  918. 

Filing  new  bond  to  make  surety  compe- 
tent witness. — A  motion  of  defendant  for 
leave  to  file  a  new  bond  in  order  that  he  may 
call  one  of  the  sureties  on  the  bond  already 
given  as  a  witness  is  not  improperly  denied, 
when  not  supported  by  affidavit  showing  the 
materialitv  of  the  testimony  of  the  surety. 
Sopris  r.  Truax,  1  Colo.  89. 

97.  Smith  V.  Whitten,  117  N.  C.  389,  23 
S.  E.  320,  holding  that  where  an  undertaking 
was  insufficient  in  amount,  and  the  court  or- 
dered it  to  be  enlarged,  a  new  undertaking, 
filed  in  compliance  with  the  order,  is  not  a 
substitute  for,  but  is  in  addition  to,  the 
orisfinal  undertaking. 

98.  Lange  v.  Lewe,  58  N.  Y.  Super.  Ct.  265, 
11  K  Y.  Suppl.  202. 

99.  Agnew  v.  Latham,  54  Misc.  (N.  Y.) 
61,  105  K  Y.  Suppl.  366. 

1.  King  V.  Orser,  4  Duer  (K  Y.)  431 
(holding  that  the  statute  applies  only  when 
the  property  was  taken  from  the  possession 
of  defendant  by  the  officer,  in  the  proper  dis- 
charge of  his  'duty)  ;  Wright  Steam  Engine 
Works  V.  NeAV  York  Kerosene  Oil  Engine  Co., 
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44  Misc.  (N.  Y.)  580,  90  N.  Y.  Suppl.  130 
(holding  that  v/hen  plaintiff  fulfils  the  condi- 
tions in  the  statute  by  furnishing  security,  he 
is  entitled  to  retain  possession  of  the  prop- 
erty) ;  Pelham  Hod  Elevating  Co.  v.  Baggaley, 
12  N.  Y.  Suppl.  218. 

Affidavit  may  be  made  by  agent  of  third 
person. —  Bishop  v.  Baxter,  3  Daly  (N.  Y.) 
176. 

2.  Pracht  v.  Gumi,  69  N.  Y.  App.  Div.  396, 
74  N.  Y.  Suppl.  991;  Standard  Sewing  Mach. 
Co.  V.  Heyman,  25  Misc.  (K  Y.)  429,  54 
N.  Y.  Suppl.  936. 

Intervention  see  supra,  II,  C,  3. 

3.  Hutchinson  v.  McClellan,  2  Wis.  17. 
South    Carolina    statute    construed. — As 

there  is  no  penalty  attached  by  statute  or 
rule  of  court  for  the  failure  of  the  sheriff  to 
file  the  affidavit  and  notice  required  by  S.  C. 
Code,  §  238,  with  the  clerk  within  twenty  days 
after  taking  the  property,  his  non-compliance 
with  the  statute  does  not  invalidate  the  pro- 
ceedings. Alexander  V.  Jamison,  56  S.  C. 
409,  34  S.  E.  695. 

There  is  no  duty  on  defendant  to  see  that 
writ  is  returned.  Persse  V.  Watrous,  30 
Conn.  139. 

4.  Pool  V.  Loomis,  5  Ark.  110;  Bent  v. 
Bent,  43  Vt.  42. 

Under  the  Massachusetts  statute,  it  is  not 

necessary  that  it  appear  in  the  officer's  return 
that  defendant  was  requested  to  appoint  an 
appraiser  to  ascertain  the  value  of  the  prop- 
erty, as  it  is  the  duty  of  the  officer  to  appoint 
the  appraisers;  nor  is  it  necessary  that  it  ap- 
pear that  the  parties  did  not  agree  as  to  the 
value  of  the  property,  although  when  they  do 
so  agree,  such  agreement  must  be  certified  in 
order  to  excuse  the  non-appointment  of  ap- 
praisers.   Wolcott  V.  Mead,  12  Mete.  516. 

A  fair  construction  will  be  given  the  re- 
turn, when  its  sufficiency  is  questioned,  and 
a  statement  of  the  substantial  facts  will  be 
held  sufficient.  Fleugel  v.  Lards,  108  Mich. 
682,  66  N.  W.  585;  Miller  v.  Cushman,  38 
Vt.  593. 

5.  Powell  V.  Klein,  44  Ind.  290,  15  Am. 
Rep.  235;  Green  v.  Kindy,  43  Mich.  279,  5 
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definite,^  is  not  collaterally  impeachable.^  The  writ  or  requisition  may  be 
quaohed  where  a  proper  return  has  not  been  made  within  a  reasonable  time;  * 
but  it  has  been  held  that  it  may  be  amended  upon  proof  of  mistake/  and  that, 
when  it  is  substantially  correct,  other  facts  not  stated  therein  may  be  supplied 
by  reference  to  other  parts  of  the  record/*^ 

J.  Quashing  or  Vacating  Writ.^^  To  obtain  a  quashal  of  the  writ  for 
defects  in  the  writ  itself/^  or  in  the  proceedings  taken  to  obtain  it/^  the  proper 
remedy  is  by  motion,  made  after  service  ^*  and  return  of  the  writ/^  and  before 
issue  joined/^  as  where  there  is  a  material  variance  between  the  writ  and  the 
affidavit  and  bond/^  or  where  it  fails  to  specify  and  describe  the  property  to  be 
replevied. A  quashal  of  the  writ  on  the  motion  of  one  defendant  operates  as 
a  dismissal  or  discontinuance  as  to  all/^  and  defendant  is  entitled  to  a  return  of 
the  property,^*^  but  not  to  an  assessment  of  damages,  where  the  writ  was  quashed 


N.  W.  297;  Claggett  v.  Richards,  45  N.  H. 
360;  Diller  v.  Roberts,  13  Serg.  &  R.  (Pa.) 
60,  15  Am.  Dec.  578.  Compare  Hayes  v. 
Lusby,  5  Harr.  &  J.  (Md.)  485,  holding  that 
the  return  is  prima  facie  evidence  that  the 
acts  stated  therein  were  done  as  stated. 

When  not  responsive  to  precept  the  return 
is  not  conclusive.  Parker  v.  Palmer,  13  R.  I. 
359. 

Not  conclusve  as  to  facts  not  stated 
therein. —  The  return  of  the  officer  that  he 
took  the  property  from  the  possession  of  de- 
fendant is  not  conclusive  as  to  the  fact  of 
defendant's  possession  at  the  time  suit  was 
instituted,  as  the  time  of  the  service  of  the 
writ  may  be  and  often  is  a  different  date 
from  that  when  suit  was  instituted.  Clark  V. 
Sublette,  117  Mo.  App.  519,  94  S.  W.  733. 

6.  Miller  v.  Moses,  56  Me.  128. 

7.  Crane  v.  McCoy,  6  Fed.  Cas.  No.  3,354, 
1  Bond  42. 

8.  Lanahan  v.  Kent  Cir.  Judge,  106  Mich. 
685,  64  N.  W.  740;  Sommers  v.  Hinas,  (Mich. 
1894)  58  N.  W.  66,  holding  that  the  writ  may 
be  quashed  on  the  ground  that  the  return  is 
not  signed.  Contra,  Fryer  v.  Fryer,  6  Dana 
(Ky.)  54,  holding  that  the  failure  of  the 
officer  to  comply  with  the  directory  provisions 
of  a  statute  in  regard  to  reporting  the  as- 
sessed value  of  the  property  is  not  ground 
for  quashing  the  writ. 

9.  Hammond  v.  Eaton,  15  Gray  (Mass.) 
186;  Bent  v.  Bent,  43  Vt.  42. 

10.  Miller  v.  Cushman,  38  Vt.  593. 

11.  Objections  as  to:  Affidavit  see  supra, 
III,  A,  4. 

Bond  see  supra,  III,  B,  3. 
Return  see  supra.  III,  I. 
Writ  see  supra,  III,  C,  4. 
Waiver  of  objections  and  amendment  see 
supra.  III,  C,  4. 

12.  Roberts  v.  Gee,  39  Fla.  531,  22  So. 
877;  Anderson  v.  Stewart,  108  Md.  340,  70 
Atl.  228. 

A  formal  defect  in  the  writ  which  may  be 
remedied  by  amendment  will  not  be  sufficient 
to  require  quashal.  Cutler  i\  Rathbone,  1 
Hill  (N.  Y.)  204. 

Notice  of  motion  for  an  order  setting  aside 
a  replevin  order  see  McDonald  v.  McKenzie, 
20  Nova  Scotia  282. 

The  writ  will  not  be  quashed  on  motion 
of  the  sheriff,  wliere  he  is  not  a  party  to 


the  action.  English  v.  Dalbrow,  1  Miles 
(Pa.)  160. 

13.  Fawkner  v.  Baden,  89  Ind.  587. 
Secondary  evidence  is  admissible  on  such 

a  motion,  to  show  that  the  affidavit  was  duly 
made  and  filed,  but  was  afterward  lost  or 
mislaid.    Morgan  v.  Morgan,  31  Miss.  546. 

14.  Shewell  v.  MacKinley,  1  Miles  (Pa.) 
54. 

15.  Lewis  V.  Griswold,  1  Wend.  (N.  Y.) 
292. 

16.  Clark  v.  Dunlap,  50  Mich.  492,  15 
N.  W.  565;  Tripp  v.  Howe,  45  Vt.  523;  Hal- 
ler  V.  Beall,  11  Fed,  Cas.  No.  5,957,  2  Cranch 
C.  C.  227.  And  see  Reeder  v.  Moore,  95  Mich. 
594,  55  N.  W.  436.  Contra,  Morris  v.  Baker, 
5  Wis.  389. 

17.  Roberts  v.  Gee,  39  Fla.  531,  22  So. 
877. 

But  an  objection  to  a  variance  between 
the  writ  and  the  declaration  can  be  pre- 
sented only  bv.plea  in  abatement.  Brown  .r. 
Peevey,  6  Ark.  37. 

18.  Parsell  v.  Genesee  Cir.  Judge,  39  Mich. 
542;  Evans  v.  Parks,  (Miss.  1893)  13  So. 
240  (holding  that  a  writ  of  replevin  which 
contains  no  description  whatever  of  the  prop- 
erty sought  to  be  levied  on  should  be  qu"ashed, 
in  the  absence  of  a  motion  for  leave  to 
amend)  ;  Snedeker  v.  Quick,  11  N.  J.  L.  179. 

After  appearance  it  has  been  held  that  de- 
fendant may  move  to  quash  for  a  material 
defect,  as  that  the  writ  failed  to  specify  the 
property.  Snedeker  r.  Quick,  11  N,  J.  L.  179. 
But  after  appearance  and  demurrer  by  de- 
fendant, it  is  too  late  for  him  to  move  to 
quash  the  writ  on  the  ground  that  the  goods 
are  not  described  with  sufficient  particularity. 
Kraemer  r.  Kraemer  Drug  Co.,  59  N.  J.  L. 
9,  35  Atl.  791. 

19.  Morris  v.  Baker,  5  Wis.  389. 

20.  Bettinson  v.  Lowery,  86  Me.  218,  29 
Atl.  1003  [folloiviuc/  Croeley  v.  Currier.  39 
Me.  516]  ;  Huniphrev  r.  Bavn,  45  :\rich.  565, 
8  N.  W.  556;  jMorris  r.  Baker,  5  Wis.  389. 
Contra,  Dickinson  v.  Noland.  7  Ark.  25; 
Hartgravos  /•.  Duval,  6  Ark.  506. 

At  common  law,  when  the  writ  was  abated 
or  qnasliod  on  the  plea  or  motion  of  defend- 
ant, lio  ^^"as  entitled  to  a  judginont  for  the 
return  of  the  property  only  wlien  ho  avowed, 
made  conusance,  or  put  in  a  plea  showing 
tliat  he  was  entitled  to  possession.    Gould  v. 
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for  non-description  of  the  property  seized. The  writ  will  not  be  quashed  or 
vacated  on  account  of  the  failure  of  the  sheriff  to  permit  defendant  to  give  bond 
and  retain  the  property, nor  where  a  clear  case  has  not  been  made  out.^^ 

IV,  PLEADING  AND  EVIDENCE, 
A.  Declaration,  Complaint  or  Petition  ^  —  l.  In  General  —  a.  Form  and 
Requisites.  In  an  action  of  replevin  as  in  other  civil  actions  the  complaint  must 
allege  facts  sufficient  to  constitute  a  cause  of  action,^  and  to  show  that  it  exists 
in  favor  of  plaintiff,^  and  against  defendant.*  Whether  the  action  is  at  common 
law  or  under  the  statutes,^  the  complaint  must  state  in  clear  and  concise  language 
the  facts  upon  which  plaintiff  bases  his  right  and  which  entitle  him  to  recover/ 
and  it  must  allege  facts  and  not  matters  of  evidence/  or  legal  conclusions.^  The 
material  facts  to  be  'alleged  are  plaintiff's  ownership,  either  general  or  special, 
of  the  property,  describing  it,  his  right  to  its  immediate  possession,  and  the  wrong- 
ful taking  or  detention  thereof  by  defendant,^  and  ordinarily  this  is  all  that  is 


Barnard,  3  Mass.  199;  Hill  V,  Bloomer,  1 
Pinn.  (Wis.)  463. 

21.  Parsell  v.  Genesee  Cir.  Judge,  39  Mich. 
542. 

22.  Wyatt  v.  Freeman,  4  Colo.  14;  Eobin- 
son  V.  Austin,  3  Colo.  375;  Parlin  v.  Austin, 
3  Colo.  337. 

33.  Cliff  V.  Gunter,  4  N.  Brunsw.  493. 

Where  an  alias  writ  is  useless,  it  is  im- 
material whether  the  court  grants  or  over- 
rules a  motion  to  quash  it,  as  no  injury  can 
accrue  under  either  view.  Morgan  v.  Morgan, 
31  Miss.  546. 

1.  Form  of  declaration  in  replevin  see  Mar- 
tin Civ.  Proc.  374;  Warren  L.  Studies  589. 

2.  Carman  v.  Ross,  64  Cal.  249,  29  Pac. 
510  (holding  that  an  averment  in  an  action 
to  recover  possession  of  personal  property 
that  '•'  plaintiff  was  and  is  the  owner  and  in 
the  possession  of  the  property  sued  for " 
amounts  to  an  averment  that  plaintiff  was  in 
the  possession  of  the  property  when  the  ac- 
tion was  commenced,  and  does  not  state  a 
cause  of  action)  ;  Bingham  County  Agricul- 
tural Assoc.  V.  Rogers,  7  Ida.  63,  59  Pac. 
931;  Scofield  v.  Whitlegge,  49  N.  Y.  259,  12 
Abb.  Pr.  N.  S.  320  [affir^ning  10  Abb.  Pr. 
N.  S.  104]. 

Allegations  held  insufficient  to  state  a 
cause  of  action  in  replevin  see  Bingham 
County  Agricultural  Assoc.  v.  Rogers,  7  Ida. 
63,  59  Pac.  931;  Entsminger  v.  Jackson,  73 
Ind.  144;  Andrews  v.  Sellers,  11  Ind.  App. 
301,  38  N.  E.  1101;  Buell  v.  Schaale,  39  Iowa 
293. 

Allegations  held  sufficient  to  state  a  cause 
of  action  in  replevin  see  Halleck  v.  Mitchell, 
16  Cal.  574;  Everett  v.  Buchanan,  2  Dak. 
249,  6  N.  W.  439,  8  N.  W.  31;  Schenck  v. 
Long,  67  Ind.  579;  McKinney  v.  First  Nat. 
Bank,  36  Nebr.  629,  54  N.  W.  963;  Rickard 
V.  Major,  34  Pa.  Super.  Ct.  107;  Towne  V. 
Liedle,  10  S.  D.  460,  74  N.  W.  232;  Brook- 
man  V.  State  Ins.  Co.,  15  Wash.  29,  45  Pac. 
655,  46  Pac.  243;  Wegner  v.  Second  Ward 
Sav.  Bank,  76  Wis.  242,  44  N.  W.  1096. 

3.  Entsminger  v.  Jackson,  73  Ind.  144; 
Scofield  V.  Whitelejyge,  49  N.  Y.  259,  12  Abb. 
Pr.  N.  S.  320  [affirming  10  Abb.  Pr.  N.  S. 
104]. 
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In  an  action  by  an  executor  to  recover 
property  of  his  testator,  the  complaint  should 
allege  in  direct  terms  the  fact  of  the  tes- 
tator's death  and  that  he  left  a  last  will  and 
testament.  Halleck  v.  Mixer,  16  Cal. 
574. 

Description  of  parties  plaintiff. — A  declara- 
tion in  replevin  in  which  plaintiffs  described 
themselves  as  "  trustees  of  the  Colored  Zion 
Baptist  Church  of  Denver,  who  sue  for  the 
use  and  benefit  of  said  church,"  is  good  on 
demurrer,  whether  the  beneficiary  is  a  cor- 
poration or  a  mere  voluntary  association. 
Shipton  V:  Norrid,  1  Colo.  404. 

Title  and  right  to  possession  of  plaintiff 
see  infra,  IV,  A,  2. 

4.  Crawshaw  v.  W^right,  5  Mo.  App.  577 
(holding  that  a  complaint  alleging  a  wrong- 
ful detention  but  not  alleging  that  the  prop- 
erty is  detained  by  defendant  is  insufiicient)  ; 
Stahl  V.  Chicago,  etc.,  R.  Co.,  94  Wis.  315, 
68  ]Sr.  W.  954  (holding  that  where  the  com- 
plaint alleges  a  wrongful  taking  by  a  person 
other  than  defendant,  and  does  not  allege  any 
facts  showing  that  the  property  was  ever  in 
possession  of  defendant,  it  is  insufficient,  al- 
though it  alleges  a  wrongful  detention  by  de- 
fendant). 

Taking  and  detention  by  defendant  see  in- 
fra, IV,  A,  4. 

5.  Bingham  County  Agricultural  Assoc.  V. 
Rogers,  7  Ida.  63,  59  Pac.  931;  Scofield  V, 
Wiiitelegge,  49  N.  Y.  259,  12  Abb.  Pr.  N.  S. 
320  [afprming  10  Abb.  Pr.  N.  S.  104]. 

6.  Bingham  County  Agricultural  Assoc.  V. 
Rogers,  7  Ida.  63,  59  Pac.  931. 

7.  Scofield  v.  Whitelegge,  49  N.  Y.  259,  12 
Abb.  Pr.  N.  S.  320  [affirming  10  Abb.  Pr. 
N.  S.  104];  Pattison  v.  Adams,  7  Hill 
(N.  Y.)   126,  42  Am.  Dec.  59. 

8.  Scofield  V.  Whitelegge,  49  N.  Y.  259,  12 
Abb.  Pr.  N.  S.  320  [affirming  10  Abb.  Pr. 
N.  S.  104]. 

9.  Catterlin  v.  Mitchell,  27  Ind.  298,  89 
Am.  Dec.  501 ;  Hoisington  v.  Armstrong,  22 
Kan.  110;  Wilson  v.  Fuller,  9  Kan.  176.^ 

Description  and  value  of  property  see  in- 
fra, IV,  A,  3. 

Taking  and  detention  by  defendant  see  in- 
fra, IV,  A,  4. 
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necessary  to  be  stated/^  except  where  it  is  necessary  to  allege  a  demand,"  it 
being  unnecessary  to  anticipate  and  negative  matters  of  defense. Where  the 
form  of  complaint  is  prescribed  by  statute  it  need  not  be  literally  followed,  it 
being  sufficient  if  the  statute  is  substantially  complied  with,^^  and  if  the  statute 
does  not  prescribe  any  particular  form  of  complaint,  it  is  sufficient  if  it  contains 
a  plain  and  concise  statement  of  the  cause  of  action, and  it  is  not  always  neces- 
sary to  allege  in  the  complaint  everything  that  is  required  to  be  stated  in  the 
affidavit/^  In  some  jurisdictions  where  the  action  is  brought  before  a  justice 
of  the  peace,  the  affidavit  is  the  only  pleading  required. If  the  complaint  states 
a  cause  of  action  in  replevin  the  fact  that  it  also  alleges  a  conversion  of  the  prop- 
erty by  defendant  to  his  own  use  does  not  change  the  form  of  action,^^  or  deprive 
plaintiff  of  his  right  to  a  recovery  of  the  property  if  the  evidence  upon  the  trial 
justifies  such  relief.^^ 

b.  Property  Claimed.  The  declaration  or  complaint  in  an  action  of  replevin 
should  not  include  any  property  not  taken  under  the  writ  of  replevin,^^  although 
it  may  include  articles  omitted  in  the  summons,^^  or  include  only  a  part  of  the 
property  mentioned  in  the  affidavit. In  an  action  against  an  officer  to  recover 
property  under  writs  of  attachment  issued  in  separate  suits,  the  complaint  need 
not  state  what  part  of  the  property  was  taken  under  each  writ.^^ 

e.  Exhibits,  Bills  of  Particulars,  and  Copies  of  Instruments.^*  A  bill  of 
particulars  is  not  necessary  in  an  action  of  replevin  before  a  justice  of  the  peace 
where  the  action  is  instituted  by  the  filing  of  an  affidavit,^^  since  the  affidavit 
contains  all  that  is  necessary  to  be  stated  in  a  bill  of  particulars  and  may  be 
considered  as  such.^^  In  an  action  of  replevin  to  recover  a  written  instrument 
it  is  not  necessary  to  set  out  a  copy  thereof  in  the  complaint. An  exhibit  con- 
taining a  description  of  the  property  must,  in  order  to  become  a  part  of  the  com- 
plaint, be  attached  thereto. 


Title  and  right  to  possession  of  plaintiff  see 

inira,  IV,  A,  2. 

10.  Catterlin  v.  Mitchell,  27  Ind.  298,  89 
Am.  Dec.  501;  Hoisington  v.  Armstrong,  22 
Kan.  no. 

11.  See  infra,  TV,  A,  5. 

12.  McKinney  v.  Chadron  First  Nat.  Bank, 
36  Nebr.  629,  54  N.  W.  963;  Heisley  v.  Econ- 
omy Tool  Mfg.  Co.,  33  Pa.  Super.  Ct.  218; 
Drumgoole  v.  Lyle,  30  Pa.  Super.  Ct.  463. 

13.  Smith  r.  Montgomery,  5  Towa  370; 
Berry  v.  Kauffmann,  70  Mo.  186. 

14.  Western  R.  Co.  v.  Bayne,  75  N.  Y.  1, 
holding  that,  in  an  action  for  the  claim  and 
delivery  of  personal  property,  there  is  no 
■requirement  as  to  the  form  or  contents  of  the 
complaint  other  than  the  general  one  that  it 
shall  contain  a  plain  and  concise  statement 
of  the  cause  of  action. 

15.  Bosse  V.  Thomas,  3  Mo.  App.  472. 

16.  Banner  v.  Bailey,  30  Ark.  681;  Fergus 
V.  Gagnon,  4  Nebr.  (Unoff.)  25,  93  N.  W. 
146. 

17.  Phios  r.  Bemis,  61  Wis.  656,  21  N.  W. 
812.  See  also  Banfield  v.  Haeger,  45  N.  Y. 
Super.  Ct.  428. 

18.  More  r.  Finj^er,  128  Cal.  313,  60  Pac. 
-   933,  (1899)  58  Pac.  322. 

19.  Description  and  value  of  property  see 
infra,  IV,  A,  3. 

20.  Sanderson  v.  Marks,  1  Harr.  &  G. 
(Md.)  252. 

21.  Finehout  v.  Crain,  4  Hill  (N.  Y.) 
537. 

22.  Kerrigan  i\  Ray,  10  How.  Pr.  (N.  Y.) 
213,  holding  that  a  complaint,  claiming  only 


a  part  of  the  property  mentioned  in  the  affi- 
davit and  requisition  originally  issued  to  the 
sheriff,  is  good,  it  appearing  that  the  crther 
part  had  been  taken  from  defendant  by  an 
attaching  creditor  before  the  summons  could 
be  served. 

23.  Glover  v.  Narev,  92  Iowa  286,  60 
N.  W.  531. 

24.  Bills  of  particulars  generally  see 
Pleading,  31  Cyc.  565. 

25.  Hill  V.  Wilkinson,  25  Nebr.  103,  41 
N.  W.  134  (holding  that  Code  Civ.  Proc. 
§  951,  which  requires  the  filing  of  a  bill  of 
particulars  by  plaintiff  in  all  cases  before  a 
justice  of  the  peace,  is  not  applicable  to  an 
action  of  replevin,  since  the  affidavit  in  re- 
plevin takes  the  place  of  a  bill  of  particu- 
lars) ;  Sanderson  v.  Pullman,  9  Ohio  Dec. 
(Reprint)  175,  11  Cine.  L.  Bui.  145.  See 
also  Coombs  v.  Brenklander,  29  Nebr.  586, 
45  N,  W.  929,  holding  that  a  bill  of  par- 
ticulars is  not  necessary  in  an  action  of  re- 
plevin commenced  in  the  county  court,  when 
the  va'ue  of  the  property  is  within  the  ju- 
risdiction of  a  justice  of  the  peace,  since  Code 
Civ.  Proc.  §  1034,  provides  for  the  bringing 
of  such  actions  upon  the  filing  of  tlio  affi- 
davit therein  prescribed;  and  if  a  defective 
bill  of  particulars  is  filed  in  such  a  case,  it 
is  not  sufficient  ground  for  rendering  judg- 
ment for  defendant  on  the  pleadiiia"^. 

26.  Starr  r.  ITinshaw.  23  Kan.  532. 

27.  Bales  r.  Scott,  26  Ind.  202. 

28.  Riley  r.  Pearson.  21  Greg.  15.  26  Pac. 
849,  holding  that  it  is  not  sufficient  to  file 
the  exhibit  as  a  separate  paper,  although  it 

[IV,  A,  1,  e]^ 


1466    [34  Cye.] 


REPLEVIN 


d.  Surplusage.  Allegations  in  the  declaration  or  complaint  which  are 
not  necessary  to  the  statement  of  plaintiff's  cause  of  action  may  be  disregarded 
as  surplusage.^^ 

e.  Verifieation.^*^  The  statutes  ordinarily  require  that  the  declaration,  com- 
plaint, or  petition  in  an  action  of  replevin  shall  be  verified,^^  and  in  the  absence 
of  such  verification  the  writ  cannot  legally  be  issued  but  unless  the  statute  so 
requires  the  verification  need  not  be  by  plaintiff  in  person/^  and  if  the  verification 
contains  the  proper  allegations  for  such  purpose,  the  fact  that  it  contains  addi- 
tional allegations  will  not  vitiate  it,  but  such  additional  matter  may  be  treated 
as  surplusage.^* 

f.  Venue.^^  Replevin  at  common  law  and  under  most  of  the  statutes  is 
regarded  as  a  local  action,^*'  and  the  complaint  should  contain  allegations  of 
venue,^^  and  show  the  county  in  which  the  property  is  wrongfully  held  at  the 
time  the  action  is  instituted. In  some  cases  it  has  been  held  that  the  venue 
must  be  alleged  as  of  a  particular  place  within  the  town  or  parish,^^  while  in 


is  referred  to  in  tlie  complaint  and  alleged 
to  be  a  part  thereof. 

29.  Conner  Bludworth,  54  Cal.  635  (al- 
legations as  to  instruments  by  virtue  of 
which  plaintiff  claims  to  be  entitled  to  pos- 
session) ;  Lay  V.  Neville,  25  Cal.  545  (allega- 
tion as  to  place  where  the  property  was 
taken)  ;  Roof  v.  Chattanooga,  etc.,  Pulley 
Co.,  36  Fla.  284,  18  So.  597  (insertion  of  the 
name  of  a  usee  in  a  complaint  by  a  plaintiff 
entitled  to  recover  in  his  own  name)  ;  Ra- 
cine-Sattley  Co.  v.  Meinen,  79  Nebr.  33,  114 
N.  W.  602  [vacating  former  opinion  in  79 
Nebr.  32,  112  N.  W.  321]  (allegations  as  to 
facts  constituting  plaintiff's  ownership  fol- 
lowing general  allegations  of  ownership  but 
not  in  any  way  contradictory  of  such  general 
allegations) . 

30.  Verifications  of  pleadings  generally  see 
Justices  of  the  Peace,  24  Cyc.  565;  Plead- 
ing, 31  Cyc.  526. 

31.  Dowell  V.  Richardson,  10  Ind.  573 
(holding  that  in  an  action  before  a  justice  of 
the  peace  the  complaint  must  be  verified)  ; 
Duffy  V.  Dale,  42  Iowa  215;  Cure  v.  Wilson, 
25  Iowa  205. 

32.  Cure  v.  Wilson,  25  lov/a  205,  holding 
that  where  the  statute  expressly  requires  the 
petition  to  be  verified  the  writ  cannot  legally 
be  issued  without  such  verification,  and  if  so 
issued  should  be  quashed  and  the  suit  dis- 
missed on  motion. 

33.  Hall  V.  Durham,  117  Ind.  429,  20 
N.  E.  282,  holding  that  the  complaint  may  be 
verified  by  the  attorney  for  plaintiff  as  his 
agent. 

Insufficient  verification  by  agent. — Where 
the  jurat  to  a  statement  before  a  justice  of 
the  peace  in  a  claim  for  the  delivery  of  per- 
sonal property  purports  to  be  made  by  an 
agent,  but  does  not  show  for  whom  he  acts, 
or  to  whose  knowledge  or  belief  he  swears, 
such  statement  will  not  support  the  issuing 
of  a  delivery  order,  and  on  appeal  to  the  cir- 
cuit court  cannot  be  amended,  and  where 
judgment  in  such  a  case  is  for  defendant  be- 
fore the  justice,  and  plaintiff  appeals,  the 
case  should  be  dismissed.  Crawshaw  v. 
Wright,  5  Mo.  App.  577. 

Who  may  or  must  verify  pleadings  gen- 
erally see  Pleading,  31  Cyc.  537. 
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34.  Bingham  v.  Hill,  38  Ohio  St.  657,  hold- 
ing that  if  the  verification  contains  the 
proper  allegations  for  such  purpose,  addi- 
tional allegations  inserted  for  the  purpose  of 
entitling  plaintiff  to  an  order  for  delivery 
will  not  vitiate  the  verification,  but  that  as 
a  verification  they  may  be  regarded  as  sur- 
plusage. 

35. "Allegations  as  to  venue  in  pleadings 

generally  see  Pleading,  31  Cyc.  94. 

Venue  in  actions  of  replevin  see  supra, 
II,  A. 

36.  See  supra,  II,  A. 

37.  Bvers  v.  Ferguson,  41  Oreg.  77,  67 
Pac.  1067,  68  Pac.  5  (holding  that  since  the 
action  is  local  the  complaint  is  demurrable 
unless  it  alleges  the  county  in  which  the 
property  is  unlawfully  held  at  the  time  the 
action  is  instituted)  ;  Moorhouse  v.  Donaca, 
14  Oreg.  430,  13  Pac.  112  (holding  that  the 
complaint  should  allege  the  county  in  which 
the  property  is  detained  at  the  time  of  bring- 
ing the  action  and  not  merely  the  county  in 
which  it  was  taken)  ;  Kirk  v.  Matlock,  12 
Oreg.  319,  7  Pac.  322  (holding,  however,  that 
an  omission  to  state  the  place  where  the 
property  was  seized  and  located  may  be 
cured  by  verdict)  ;  Stiles  v.  James,  2  Wash. 
Terr.  194,  2  Pac.  188  (holding,  however,  that 
while  an  allegation  of  venue  is  essential  to 
give  jurisdiction  of  the  subject-matter,  such 
defect  should  be  disregarded  where  the 
sherifi''s  return  on  file  in  the  case  shows  that 
the  property  was  found  and  taken  by  him 
within  the  jurisdiction  of  the  court). 

In  Indiana  it  is  held  that  under  Rev.  St. 
(1881)  §  1547,  it  is  not  necessary  for  the 
complaint  in  replevin  to  allege  that  the  prop- 
erty is  detained  in  the  county  where  the  suit 
is  brought.  Gould  v.  O'Neal,  1  Ind.  App. 
144,  27  N.  E.  307. 

In  a  statement  before  a  justice  of  the  peace 
the  venue  is  sufficiently  laid  if  it  appears  in 
the  margin  of  the  statement.  Stokes  v.  Crane, 
46  Mo.  264. 

38.  Byers  v.  Ferguson,  41  Oreg.  77,  67 
Pac.  1067,  68  Pac.  5;  Moorhouse  v.  Donaca, 
14  Oreg.  430,  13  Pac.  112.  Contra,  Gould  v. 
O'Neal,  1  Ind.  App.  144,  27  N.  E.  307,  under 
Rev.  St.   (1881)   §  1547. 

39.  Gardner     v.     Humphrey,     10  Johns. 
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others  it  is  held  that  it  is  sufficient  if  the  venue  is  laid  within  the  town  ^  or 
county.'*^ 

g.  Curing  Defects  by  Reference  to  Affldavit.^^  The  affidavit  required  to 
be  filed  in  an  action  of  replevin  is  no  part  of  the  pleadings/-^  and  cannot  be  referred 
to  or  otherwise  used  to  supplement  or  supply  deficiencies  in  the  complaint.^"* 

h.  Waiver  of  Objections  and  Cure  by  Subsequent  Pleadings.^^  Defects  in 
or  grounds  of  objection  to  the  declaration  or  complaint  may  be  w^aived  or  cured 
by  the  subsequent  pleading.*^  It  has  been  held,  however,  that  an  allegation 
in  the  answer  denying  plaintiff's  ownership  will  not  cure  the  omission  of  an  alle- 
gation of  ownership  in  the  complaint/^  although  it  has  also  been  held  that  a  failure 
of  the  complaint  to  allege  plaintiff's  interest  in  the  property  is  cured  by  an  answer 
wherein  the  nature  of  his  right  is  asserted.*^  If  plaintiff  fails  to  file  and  serve 
his  complaint  within  the  time  limited  by  statute,  an  exception  duly  taken  to  a 
refusal  of  the  court  to  dismiss  upon  this  ground  is  not  waived  by  pleading  and 
going  to  trial. 

i.  Aider  by  Verdict  or  Judgment.  In  accordance  with  the  general  rules  of 
pleading,^*^  many  defects  and  omissions  in  the  declaration  or  complaint  in  an  action 


(N.  Y.)  53  (holding  that  unless  the  com- 
plaint states  a  place  certain  within  the  town 
or  village,  it  is  bad  on  demurrer,  but  that  the 
defect  may  be  cured  by  defendant  pleading 
over )  ;  Potten  v.  Bradley,  2  M.  &  P.  78,  17 
E.  C.  L.  625  (holding  that  in  replevin  to  re- 
cover cattle  the  complaint  must  allege  the 
particular  place  within  the  parish  where  they 
were  taken ) . 

40.  Strong  v.  Lawler,  37  Conn.  177,  hold- 
ing that  except  perhaps  in  replevin  for  prop- 
erty distrained  for  rent,  it  is  not  necessary 
to  allege  the  particular  place  where  the  prop- 
erty was  taken  as  well  as  the  town, 

41.  Muck  V.  Folkroad,  1  Browne  (Pa.) 
60,  in  which  it  was  held  that  in  replevin 
for  articles  not  distrained  for  rent  the 
declaration  is  sufficient  if  the  taking  is  laid 
to  the  county. 

42.  Affidavit  in  actions  of  replevin  see 
supra,  III,  A. 

43.  Wilhite  v.  Williams,  41  Kan.  288,  21 
Pac.  256,  13  Am.  St.  Rep.  281;  Loomis  v. 
Youle,  1  Minn.  175. 

In  a  justice's  court  the  affidavit  may  be 
treated  as  a  bill  of  particulars,  but  in  a  dis- 
trict court  the  affidavit  is  no  part  of  the 
pleadings  and  cannot  be  used  to  supplement 
or  supply  material  averments  required  to  be 
stated  in  the  petition.  Wilhite  v.  Williams, 
41  Kan.  288,  21  Pac.  256,  13  Am.  St.  Rep. 
281 

44.  Wilhite  v.  Williams,  41  Kan.  288,  21 
Pac.  256,  13  Am.  St.  Rep.  281;  Loomis  v. 
Youle,  1  Minn.  175;  Hudelson  v.  Tobias  First 
Ni\t  Bank,  51  ^ehr.  557,  71  N.  W.  304. 

In  Missouri  under  a  code  provision  it  has 
been  held  that  if  tlie  value  of  the  property  is 
stated  in  the  affidavit  annexed  to  the  petition 
it  need  not  be  stated  in  the  petition. 
Schaft'er  v.  Faldwesch,  16  l^To.  337. 

45.  Cure  by  subsequent  pleading  generally 
see  Pleading,  31  Cyc.  714. 

Waiver  of  objections  to  pleadings  gen- 
erally see  Ple/VDtno.  3]  Cyc.  717. 

46.  California. —  Williams  i\  Ashe,  111 
Cal.  180,  43  Pac.  595,  holding  that  an  alle- 
gation  of  plaintiff's  ownership   as   on  and 


after  a  certain  date  instead  of  a  specific  al- 
•legation  of  ownership  at  the  time  of  the  com- 
mencement of  the  action  is  sufficient 
where  defendant  answers  over  without  de- 
murring specially. 

loioa. —  Kennedy  v.  Roberts,  105  Iowa  521, 
75  N.  W.  363  (holding  that  an  objection  that 
the  complaint  does  not  allege  that  the  prop- 
erty replevied  was  wrongfully  taken  by  de- 
fendant is  waived  by  failure  to  object  in  the 
trial  court)  ;  Smith  v.  McLean,  24  Iowa  322 
(holding  that  an  objection  that  the  petition 
does  not  set  out  or  contain  a  copy  of  a  chat- 
tel mortgage  under  which  plaintiff  claims  a 
right  of  possession  is  waived  unless  objec- 
tion be  taken  by  demurrer ) . 

Missouri. —  .Oliver  V.  Wooley,  68  Mo.  App. 
304,  holding  that  where  the  complaint  is  de- 
fective in  not  describing  the  property  with 
sufficient  definiteness,  but  is  not  so  defective 
as  to  fail  to  state  a  cause  of  action  and  no 
demurrer  is  filed,  the  objection  is  waived  by 
answer. 

New  York. —  Gardner  v.  Humphrey,  10 
Johns.  53,  holding  that  an  omission  to  al- 
lege the  venue  as  of  a  place  certain  within 
the  town  or  village  may  be  cured  by  defend- 
ant pleading  over. 

Oregon. —  Byers  v.  Ferguson,  41  Oreg.  77, 
65  Pac.  1067,"  68  Pac.  5,  holding  that  an  ob- 
jection that  the  complaint  does  not  allege 
where  the  property  is  detained  as  well  as 
where  it  was  taken  is  cured  by  pleading 
over. 

See  42  Cent.  Dig.  tit.  "  Replevin."  §  208. 

47.  Scofield  r.  Whiteleggo,  49  N.  Y.  259, 
12  Abb.  Pr.  N.  S.  320  [affirming  33  N.  Y. 
Super.  Ct.  179,  10  Abb.  Pr.  N.  S.^  104].  But 
see  Pleading,  31  Cvc.  716  text  and  note  63. 

48.  Dillard  r.  McClure,  64  jNIo.  App.  488, 
wliere  the  complaint  merely  alleged  that 
plaintifl'  was  entitled  to  possession  without 
alleging  tlmt  lie  had  any  interest  in  the  prop- 
erty by  ownerslii])  or  otherwise,  but  in  the 
answer  the  nature  of  plaintiff's  interest  was 
asserted. 

49.  Elmore  v.  Garvey,  4  Wis.  152. 

50.  See  Pleading,  31'  Cyc.  763  ct  seq. 
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of  replevin  may  be  cured  by  verdict ;  but  a  declaration  or  complaint  which 
entirely  fails  to  state  a  cause  of  action  cannot  be  aided  by  verdict. 

j.  Time  For  Serving  and  Filing.  Except  where  the  time  for  filing  and  serv- 
ing the  declaration  or  complaint  is  regulated  by  special  statutory  provisions,^^ 
the  rules  and  statutes  governing  actions  generally  apply  in  actions  of  replevin.^* 

2.  Title  and  Right  to  Possession  of  Plaintiff  —  a.  Title.  The  complaint 
in  an  action  of  replevin  must  allege  either  a  general  or  special  ownership  of  the 
property  in  plaintiff. This  should  be  done  by  a  direct  and  issuable  averment 
and  not  by  allegations  of  the  evidence  of  such  ownership,^®  or  allegations  of  legal 
conclusions  growing  out  of  the  fact  of  ownership;  and  so  it  is  not  sufficient  merely 
to  allege  a  right  of  possession  in  plaintiff,^^  or  a  wrongful  detention  by  defend- 


51.  Arkansas. —  WadlejJ  v.  Harris,  25  Ark. 
36. 

Idaho. —  Pierce  v.  Langdon,  3  Ida.  141,  29 
Pac.  401. 

Indiana. —  Hoke  v.  Applegate,  92  Ind.  570 ; 
Roberts  v.  Porter,  78  Ind.  130;  Bales  v. 
Scott,  26  Ind.  202  (failure  to  allege  value  of 
property);  McPlielomy  r.  Solomon,  15  Ind.  189. 

Minnesota. —  Hurd*^  v.  Simonton,  10  Minn. 
423  (failure  to  allege  a  demand  and  refusal)  ; 
Coit  r.  Waples,  1  Minn.  134  (failure  to  al- 
lege that  the  property  was  wrongfully 
taken ) . 

Missouri. —  Stokes  v.  Crane,  46  Mo.  264 
(holding  that  objections  to  a  statement  in  an 
action  of  replevin  begun  before  a  justice  of 
the  peace  that  it  fails  to  aver  that  plaintiff 
was  lawfullv  entitled  to  the  possession  of  the 
property  sued  for,  that  no  venue  is  laid  in 
t^ie  body  of  the  statement,  and  that  it  is  not 
verified'  by  affidavit,  are  not  grounds  for  ar- 
resting judgment)  ;  Keen  V.  Munger,  52  Mo. 
App.  660. 

New  Hampshire. —  Lewis  v.  Clagett,  Smith 
187,  defective  description  of  property. 

Oregon.— Kirk  v.  Matlock,  12  Oreg.  319,  7 
Pac.  322,  failure  to  allege  the  place  from 
which  the  property  was  taken. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  209. 

Nature  of  defects  and  omissions  cured  see, 
generally.  Pleading,  31  C>^c.  766. 

52.  Staley  House  Furni.shing  Co.  v.  Wal- 
lace, 21  Mo.  App.  128  (holding  that  a  peti- 
tion which  does  not  state  that  the  property 
is  wrongfully  detained  or  any  facts  from 
which  a  wrongful  detention  may  be  implied 
docs  not  state  a  cause  of  action  and  is  not 
aided  by  verdict)  ;  Lockhart  v.  Miller,  30 
S.  C.  326,  9  S.  E.  511  (holding  that  a 
judgment  for  plaintiff  cannot  be  sustained 
where  the  property  was  not  described  so  that 
it  could  be  identified).  See  also,  generally. 
Pleading,  31  Cvc.  770. 

53.  Wilson  i-.' Williams,  18  Wend.  (N.  Y.) 
581;  Murphy  v.  Sumner,  1  Hill  (S.  C.)  216; 
Elmore  v.  Garvey,  4  Wis.  152;  Hutchinson 
V.  McClellan,  2  Wis.  17. 

54.  Rodericks  v.  Payne,  1  McCord  (S.  C.) 
407,  holding  that  while  in  some  respects  a 
plaintiff  in  replevin  is  different  from  plain- 
tiffs generally,  he  must  be  governed  by  the 
same  rules  when  similarly  situated,  and  that 
in  filing  his  declaration  and  posting  his  rule 
to  plead  the  general  rules  apply. 

55.  Colorado. —  Street  v.  Sederburg,  41 
Colo.   128,  92  Pac.  29;   Elliott  v.  Greeley 
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First  Nat.  Bank,  30  Colo.  279,  70  Pac.  421; 
Baker  v.  Cordwell,  6  Colo.  199. 

Indiana. —  Bailey  v.  Troxell,  43  Ind.  432, 
holding  that  a  complaint  which  does  not 
allege  ownership  of  the  property  but  only 
a  promise  of  defendant  to  vest  ownership  in 
plaintiff  upon  certain  conditions  is  bad. 

Louisiana. —  See  Levert  v.  Hebert,  51  La. 
Ann.  222,  25  So.  118  (allegations  held  suf- 
ficient) ;  Kemper  v.  Hulick,  16  La.  44. 

Missouri. — Donnell  v.  Miller,  133  Mo.  App. 
693,  113  S.  W.  1132;  McCabe  v.  Black 
River  Transp.  Co.,  131  Mo.  App.  531,  110 
S.  W.  606;  Benedict,  etc.,  Mfg.  Co.  v.  Jones, 
60  Mo.  App.  219. 

Isiew  York. —  Scofield  V.  Whitelegge,  49 
N.  Y.  259,  12  Abb.  Pr.  N.  S.  320  [affirming 
33  N.  Y.  Super.  Ct.  179,  10  Abb.  Pr.  N.  S. 
104]  ;  Vandenburgh  v.  Van  Valkenburgh, 
8  Barb.  217;  Bond  v.  Mitchell,  3  Barb.  304; 
Pattison  v.  Adams,  7  Hill  126,  42  Am.  Dec. 
59 

b/ito.— Shur  V.  Statler,  2  Ohio  Dec.  (Re- 
print) 70,  1  West.  L.  Month.  317. 

Oklahoma. —  Thompson  v.  Caddo  County 
Bank,  15  Okla.  615,  82  Pac.  927,  complaint 
held  sufficient  after  verdict. 

South  Carolina. — Luther  v.  Arnold,  8  Rich. 
24,  62  Am.  Dec.  422. 

South  Dakota. —  Kierbow  v.  Young,  20 
S.  D.  414,  107  N.  W.  371,  8  L.  R.  A.  N.  S. 
216. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  211, 
212. 

Action  before  justice  of  the  peace. —  In 

Missouri  it  is  not  necessary  to  allege  owner- 
ship in  replevin  before  a  justice  of  the  peace, 
it  being  sufficient  to  aver  that  plaintiff  is 
lawfully  entitled  to  the  possession.  Randol 
V.  Buchanan,  61  Mo.  App.  445. 

56.  Vandenburgh  v.  Van  Valkenburgh,  8 
Barb.  (N.  Y.)  217;  Bond  v.  Mitchell,  3  Barb. 
(N.  Y.)  304. 

57.  Street  v.  Sederburg,  41  Colo.  128,  92 
Pac.  29;  Scofield  v.  Whitelegge,  49  N.  Y. 
239.  12  Abb.  Pr.  N.  S.  320  [affirming  33 
N.  Y.  Super.  Ct.  179,  10  Abb.  Pr.  N.  S.  104]. 

58.  Street  v,  Sederburg,  41  Colo.  128,  92 
Pac.  29;  Baker  v.  Cordwell,  6  Colo.  199; 
Donnell  v.  Miller,  133  Mo.  App.  693,  113 
S.  W.  1132;  Vandenburgh  v.  Van  Valken- 
burgh, 8  Barb.  (N.  Y.)  217;  Bond  v.  Mitch- 
ell, 3  Barb.  (N.  Y.)  304;  Pattison  v.  Adams, 
7  Hill  (N.  Y.)  126,  42  Am.  Dec.  59.  But 
see  Seifret  v.  Kraft,  13  N.  Y.  Civ.  Proc.  321, 
holding  that  an  allegation  that  plaintiff  was 
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ant.^^  The  complaint  need  not,  however,  allege  ownership  in  express  terms  if  words 
of  equivalent  import  are  used,^^  as  where  it  alleges  a  wrongful  detention  by  defend- 
ant of  the  property  '^of  the  plaintiff,"  or  if  it  alleges  facts  which  show  his  owner- 
ship or  from  which  ownership  may  be  implied. So  also  where  the  ownership 
is  expressly  alleged  it  is  sufficient  to  allege  in  general  terms  that  plaintiff  is  the 
owner  of  the  property, without  setting  out  the  evidence,  source,  or  nature  of 
his  title;  and  if  the  complaint,  after  an  allegation  of  general  ownership,  unneces- 
sarily attempts  to  set  out  the  facts  constituting  such  ownership,  these  allegations 
if  not  contradictory  of  the  general  allegations  of  ownership  may  be  disregarded  as 
surplusage. If,  however,  plaintiff  bases  his  right  of  recovery  upon  a  special  owner- 
ship in  the  property,  he  must  in  his  complaint  set  out  the  facts  in  relation  thereto ; 
but  if  the  facts  alleged  show"  plaintiff  to  be  the  owner  of  the  property,  it  is  not  a 
fatal  defect  that  he  erroneously  denominates  his  interest  as  a  special  property. 

b.  Right  to  Possession.  Since  replevin  is  a  possessory  action  the  complaint 
should  allege  that  plaintiff  is  entitled  to  the  possession  of  the  property,®^  but 


lawfully  possessed  of  the  property  is  a  suf- 
ficient averment  as  to  his  title. 

59.  Scofield  v.  Whitelegge,  49  N.  Y.  259, 
12  Abb.  Pr.  N.  S.  320  [affirming  10  Abb.  Pr. 
N.  S.  104]  ;  Tronson  v.  Union  Lumbering 
Co.,  38  Wis.  202. 

60.  Stickney  v.  Smith,  5  Minn.  486, _  hold- 
ing that  it  is  equivalent  to  an  allegation  of 
ownership  where  the  complaint  alleges  that 
plaintiffs  were  possessed  of  the  property  "  as 
of  their  own  proper  goods." 

61.  Van  der  Minden  v.  Elsas,  36  N.  Y. 
Super.  Ct.  66 ;  Grever  v.  Taylor,  53  Ohio  St. 
621,  42  N.  E.  829;  Wilmot  v.  Lyon,  11  Ohio 
Cir.  Ct.  238,  7  Ohio  Cir.  Dec.  394. 

62.  Visher  v.  Smith,  91  Cal.  260,  27  Pae. 
650;  Morrison  v.  Lewis,  49  N.  Y.  Super.  Ct. 
178,  holding  that  in  an  action  to  recover 
property  sold,  where  the  sale  was  induced 
by  fraud,  ownership  will  be  implied  from  an 
allegation  of  sale  and  delivery,  and  that  no 
other  allegation  of  ownership  is  necessary. 

If  the  complaint  alleges  facts  from  which 
ownership  may  be  implied,  as  distinguished 
from  conclusions  based  upon  the  fact  of  own- 
ership, it  is  sufficient  without  an  express 
allegation  of  ownership.  Morrison  V.  Lewis, 
49  N.  Y.  Super.  Ct.  178. 

63.  N"orman  Printers'  Supply  Co.  v.  Ford, 
77  Conn.  461,  59  Atl.  499;  Krug  v.  McGil- 
liard,  76  Ind.  28;  Goodman  v.  Sampliner,  23 
Ind.  App.  72,  54  N.  E.  823;  Mexico  First 
Nat.  Bank  v.  Ragsdale,  158  Mo.  668,  59 
S.  W.  987,  81  Am.  St.  Rep.  332;  Pattison 
V.  Adams,  Lalor  (N.  Y.)  426. 

64.  Norman  Printers'  Supply  Co.  v.  Ford, 
77  Conn.  461,  59  Atl.  499;  Krug  v.  McGil- 
liard,  76  Ind.  28 ;  Carlson  v.  Small,  32  Minn. 
492,  21  N.  W.  737;  Mexico  First  Nat.  Bank 
V.  Ragsdale,  158  Mo.  668,  59  S.  W.  987, 
81  Am.  St.  Rep.  332. 

Application  of  rule. —  In  an  action  by  a 
guardian  an  allegation  that  "  plaintiff  as 
guardian,"  etc.,  "  is  entitled  to  the  posses- 
sion "  is  a  sufficient  allegation  of  ownership 
(Hoke  V.  Applegate,  92  Ind.  570)  ;  and  in 
an  action  by  an  assignee  for  the  benefit  of 
creditors  it  is  sufficient  for  him  to  allege 
generally  that  he  is  the  owner  and  entitled 
to  possession  without  alleging  that  he  is  the 


owner  as  assignee  (Krug  v.  McGilliard,  76 
Ind.  28 )  ;  and  a  trustee  suing  need  not  set 
out  how  the  trust  was  created  or  his  title 
accrued  (Skipton  v.  Norrid,  1  Colo.  404)  ; 
but  in  an  action  by  a  husband  and  wife 
jointly  it  is  not  sufficient  to  allege  that  the 
property  belongs  to  plaintiffs  but  the  nature 
of  the  wife's  interest  must  be  alleged  (Gentry 
V.  Bargis,  6  Blackf.  (Ind.)  261). 

65.  Racine-Sattley  Co.  v.  Meinen,  79  Nebr. 
33,  114  N.  W.  602  [vacating  former  opinion 
in  79  Nebr.  32,  112  N.  W.  321]. 

66.  Paxton  v.  Learn,  55  Nebr.  459,  75 
N.  W.  1096;  Thompson,  etc.,  Mfg.  Co.  v. 
Nicholls,  52  Nebr.  312,  72  N.  W.  217 ;  Hudel- 
son  V.  Tobias  First  Nat.  Bank,  51  Nebr.  557, 
71  N.  W.  304;  Norcross  v.  Baldwin,  50  Nebr. 
885,  70  N.  W.  511;  Griffing  v.  Curtis,  50 
Nebr.  334,  69  N.  W.  968 ;  Thompson  v.  Caddo 
County  Bank,  15  Okla.  615,  82  Pac.  927. 
See  also  Starr  v.  Cox,  (Kan.  App.  1899)  57 
Pac.  247. 

In  an  action  by  a  sheriff  for  property  seized 
by  him  under  an  attachment  and  taken  from 
him  and  detained  by  defendant,  the  com- 
plaint must  allege  facts  showing  that  the 
property  was  liable  to  attachment.  Allega- 
tions that  the  taking  was  wrongful  and  the 
detention  unjust  are  mere  propositions  of 
law  and  without  any  facts  to  support  them 
are  insufficient.  Tronson  v.  Union  Lumber- 
ing Co.,  38  Wis.  202. 

Mortgagee  in  possession. — A  petition  in  re- 
plevin that  states  that  plaintiff  was  a  mort- 
gagee in  possession  of  the  property  when  it 
was  taken  from  him  by  a  stranger  states  a 
cause  of  action,  without  alleging  a  breach 
of  tlie  conditions  of  the  mortgage.  Mever 
V.  Plattsmouth  First  Nat.  Bank,  63  Nebr. 
679,  88  N.  W.  867. 

67.  Robinson  v.  Fitch.  26  Ohio  St.  659. 

68.  Entsminger  v.  Jackson,  73  Ind.  144; 
Midland  Contracting  Co.  r.  Toledo  Foundry, 
etc.,  Co.,  154  Fed.  797.  S3  C.  C.  A.  4Si). 
Compare  Shur  r.  Statlor.  2  Oliio  Dec.  (Re- 
print) 70,  1  West.  L.  jNIonth.  317,  where  it  is 
stated  that  the  material  facts  to  be  averred 
are  a  general  or  special  ownership  of  the 
property  in  plaintiff,  stating  the  facts  in 
relation  thereto  which  show  a  right  of  pos- 
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this  need  not  be  alleged  in  express  terms/^  it  being  sufficient  if  the  complaint 
alleges  facts  which  show  that  he  is  so  entitled. It  has  been  held,  however, 
that  it  is  not  a  sufficient  allegation  of  plaintiff's  right  to  possession  to  allege  merely 
that  he  is  the  owner  of  the  property,  or  that  it  is  wrongfully  detained  by  defend- 
ant,^^ or  to  allege  both  ownership  and  a  wrongful  detention,  since  the  owner- 
ship and  right  of  possession  may  be  in  different  persons,  and  the  allegation  of 
wrongful  detention  is  merely  a  conclusion  of  law;  but  on  the  contrary  it  has 
been  held  that  it  is  sufficient  if  the  complaint  alleges  both  ownership  in  plaintiff 
and  a  wrongful  detention  by  defendant,'^  or  if  it  merely  alleges  that  plaintiff 
is  the  owner  of  the  property. Where  plaintiff  relies  upon  a  special  ownership 
in  the  property  he  must  set  out  in  his  complaint  the  facts  in  relation  thereto  which 
entitle  him  to  its  possession. 

e.  Time  of  Ownership  and  Right  to  Possession.  Since  plaintiff,  in  order  to 
recover,  must  have  an  immediate  right  of  possession,  the  allegations  in  the  com- 
plaint of  his  ownership  and  right  of  possession  must  be  as  of  the  time  that  the 
action  is  instituted, '^^  and  it  is  not  sufficient  to  allege  that  he  was  so  entitled  upon 
some  specified  date  which  was  prior  to  the  institution  of  the  action,    even  though 


session  and  a  wrongful  detention  by  defend- 
ant, and  that  the  right  of  possession  being  a 
legal  conclusion  need  not  be  averred. 

69.  American  Storage,  etc.,  Co.  f.  Harding, 
126  Mo.  App.  489,  104  S.  W.  484;  Gage  v. 
Wayland,  67  Wis.  566,  31  N.  W.  108. 

70.  Visher  v.  Smith,  91  Cal.  260,  27  Pac. 
650;  American  Storage,  etc.,  Co.  t\  Harding, 
126  Mo.  App.  489,  104  S.  W.  484;  Gage  v. 
Wayland,  67  Wis.  566,  31  N.  W.  108. 

71.  Entsminger  v.,  Jackson,  73  Ind.  144. 

72.  Loomis  v.  Youle,  1  Minn.  175;  Sco- 
field  V.  Whitelegge,  49  N.  Y.  259,  12  Abb.  Pr. 
N.  S.  320  [affirming  33  N.  Y.  Super.  Ct. 
179,  10  Abb.  Pr.  N.  S.  104]. 

73.  Midland  Contracting  Co.  v.  Toledo 
Foundry,  etc.,  Co.,  154  Fed.  797,  83  C.  C.  A. 
489. 

74.  Entsminger  v.  Jackson,  73  Ind.  144; 
Midland  Contracting  Co.  v.  Toledo  Foundry, 
etc.,  Co.,  154  Fed.  797,  83  C.  C.  A.  489. 

75.  Scofield  v.  Whitelegge,  49  N.  Y.  259, 
12  Abb.  Pr.  N.  S.  320  [affirming  33  N.  Y. 
Super.  Ct.  179,  10  Abb.  Pr.  N.  S.  104]. 

76.  Grever  v.  Taylor,  53  Ohio  St.  621,  42 
N.  E.  829  [reversing  6  Ohio  Cir.  Ct.  269,  3 
Ohio  Cir.  Dec.  448]  ;  Drumgoole  v.  Lyle,  30 
Pa.  Super.  Ct.  463. 

77.  Illinois  Sewing  Mach.  Co.  v.  Harrison, 
43  Colo.  362,  96  Pac.  177.  See  also  Pattison 
V.  Adams,  Lalor  (N.  Y.)  426,  428,  where 
the  complaint  alleged  both  that  plaintiffs 
were  the  owners  of  the  property  and  also 
that  they  were  entitled  to  the  possession, 
and  the  court  said:  "The  last  clause  is  idle 
and  nugatory;  it  adds  nothing  to  the  right 
or  title  of  the  plaintiffs,  and  is  to  be  over- 
looked as  surplusage.  If  the  plaintiffs  were, 
as  they  allege,  owners  of  the  chattels,  the 
law  implies  that  they  were  '  entitled  to  the 
possession  thereof.'  " 

78.  Norcross  v.  Baldwin,  50  Nebr.  885,  70 
N.  W.  511. 

Allegations  held  sufficient  to  show  a  right 
to  possession,  where  a  special  ownership  is 
claimed  see  Hoy  v.  Leonard,  13  Colo.  App. 
449,  59  Pac.  229. 

79.  California. —  Vanalstine  v.  Whelan,  135 

[IV,  A,  2,  b] 


Cal.  232,  67  Pac.  125  (holding,  further, 
that  such  defect  is  not  cured  by  an  allega- 
tion in  the  answer  that  complainant  was 
not  the  owner  or  entitled  to  the  possession 
of  the  property  at  the  times  alleged  in  the 
petition,  or  at  any  other  time)  ;  Bane  v. 
Peerman,  125  Cal.  220,  57  Pac.  885;  Tru- 
man V.  Young,  121  Cal.  490,  53  Pac.  1073; 
Holly  V.  Heiskell,  112  Cal.  174,  44  Pac.  466; 
Masterson  v,  Clark,  (1895)  41  Pac.  796; 
Fredericks  v.  Tracy,  98  Cal.  658,  33  Pac. 
750;  Afflerbach  v.  McGovern,  79  Cal.  268, 
21  Pac.  837. 

Idaho. —  Bingham  County  Agricultural  As- 
soc. V.  Pvogers,  7  Ida.  63,  59  Pac.  931. 

Kansas. —  Burgwald  v.  Donelson,  2  Kan. 
App.  301,  43  Pac.  100. 

Minnesota. —  Tancre  v.  Reynolds,  35  Minn, 
476,  29  N.  W.  171;  Loomis  v.  Youle,  1  Minn. 
175. 

Montana. —  Chan  v.  Slater,  33  Mont.  155, 
82  Pac.  657;  McGregor  v.  Lang,  32  Mont. 
568,  81  Pac.  343,  where,  however,  the  allega- 
tions were  held  sufficient  as  against  a  gen- 
eral demurrer. 

New  York. —  Bur  dick  v.  Chesebrough,  94 
N.  Y.  App.  Div.  532,  88  N.  Y.  Suppl.  13. 

Oregon. —  Casto  v.  Murray,   47  Oreg.  57, 

81  Pac.  388,  883;  Simonds  v.  Wrightman, 
36  Oreg.  120,  58  Pac.  1100;  Kimball  Co.  v. 
Redfield,  33  Oreg.  292,  54  Pac.  216. 

Utah. —  Manti  City  Sav.  Bank  v.  Peterson, 
30  Utah  475,  86  Pac.  414,  116  Am.  St.  Rep. 
862. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  214. 

80.  California. —  Vanalstine  v.  Whelan,  135 
Cal.  232,  67  Pac.  125;  Bane  v.  Peerman,  125 
Cal.  220,  57  Pac.  885;  Truman  v.  Young, 
121  Cal.  490,  53  Pac.  1073;  Holly  v.  Heiskell, 
112  Cal.  174,  44  Pac.  466;  Fredericks  v. 
Tracy,  98  Cal.  658,  33  Pac.  750. 

Idaho. —  Bingham  County  Agricultural  As- 
soc. V.  Rogers,  7  Ida.  63,  59  Pac.  931. 

Montana. —  Chan  v.  Slater,  33  Mont.  155,  ' 

82  Pac.  657. 

Oregon. —  Simonds  v..  Wrightman,  36  Oreg. 
120,  58  Pac.  1100;  Kimball  Co.  v.  Redfield, 
33  Oreg.  292,  54  Pac.  216. 
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it  is  further  alleged  that  plaintiff  demanded  possession  of  the  property/^  and 
that  defendant  still  wrongfully  detains  the  same;  but  it  need  not  be  alleged 
in  express  terms  that  plaintiff  is  entitled  to  the  possession  at  the  time  the  action 
is  instituted  if  facts  are  alleged  which  show  that  he  is  so  entitled/^  and  if  it  is 
alleged  generally  that  plaintiff  is  the  owner  and  is  entitled  to  the  possession  of 
the  property,  it  is  not  necessary  to  allege  expressly  that  he  is  entitled  to  the  imme- 
diate possession/**  particularly  where  it  is  further  alleged  that  defendant  wrong- 
fully took  and  detained  the  property. 

3.  Description  and  Value  of  Property  —  a.  In  General.  In  an  action  of 
replevin  the  complaint  must  describe  the  property  sought  to  be  recovered  with 
reasonable  certainty/^  more  particularity  being  required  in  such  an  action  where 
the  property  itself  is  sought  to  be  recovered  than  in  trespass,  case,  or  trover, 
where  the  action  is  merely  for  damages, although  where  the  statute  requires 
an  affidavit  to  be  delivered  to  the  sheriff  particularly  describing  the  property 
the  complaint  need  not  describe  the  property  with  the  same  particularity  as  the 
affidavit. The  description  must  be  sufficient  to  identify  the  property  and  to 
enable  the  officer  to  distinguish  it  from  other  property  of  like  character, and  to 


TJialfi. — ■Manti  City  Sav.  Bank  v.  Peterson, 
30  Utah  475,  86  Pac.  414,  116  Am.  St.  Rep., 
802. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  214. 

Ownership  or  right  of  possession  at  a  prior 
date  is  evidence  of  a  similar  right  at  the 
time  the  action  is  instituted,  but  in  pleading 
the  ultimate  and  not  the  probative  facts 
must  be  alleged.  Fredericks  v.  Tracy,  98 
Cal.  658,  33  Pac.  750. 

The  proximity  of  the  date  named  to  that 
on  which  the  action  is  instituted  does  not 
alter  the  principle  of  the  rule,  and  the  com- 
plaint is  insufficient,  although  it  alleges  own- 
ership and  right  of  possession  on  a  date  only 
one  day  prior  to  the  institution  of  the  action. 
Manti  City  Sav.  Bank  v.  Peterson,  30  Utah 
475,  86  Pac.  414,  116  Am.  St.  Rep.  862. 

But  if  it  is  further  alleged  in  addition  to 
the  allegation  of  plaintiff's  ownership  and 
right  of  possession  on  a  certain  date  prior 
to  the  institution  of  the  action  that  plaintiff 
was  then  in  possession  and  that  defendant 
wrongfully  took  the  property,  it  is  a  suf- 
ficient allegation  of  possession  at  the  time 
of  the  institution  of  the  action.  Harris  v. 
Smith,  132  Cal.  316,  64  Pac.  409  [distinguish- 
ing Truman  v.  Young,  121  Cal.  490,  53  Pac, 
1073 ;  and  other  California  cases  cited  supra, 
in  support  of  the  text]. 

81.  Chan  v.  Slater,  33  Mont.  155,  82  Pac. 
657. 

82.  Truman  v.  Young,  121  Cal.  490,  53 
Pac.  1073;  Chan  v.  Slater,  33  Mont.  155, 
82  Pac.  657;  Kimball  Co.  v.  Redfield,  33 
Oreg.  292,  54  Pac.  216. 

83.  Casto  V.  Murray,  47  Oreg.  57,  81  Pac. 
388,  883. 

84.  Smith  v.  Wisconsin  Inv.  Co.,  114  Wis. 
.  151,  89  N.  W.  829. 

85.  Smith  v.  Wisconsin  Inv.  Co.,  114  Wis. 
151,  89  N.  W.  829. 

86.  California. —  Hawley  v.  Kocher,  123 
Cal.  77,  55  Pac.  696. 

Idaho. —  Pierce  v.  Langdon,  3  Ida.  141,  28 
Pac.  401.. 

Indiana. —  Entsminger  v.  Jackson,  73  Ind, 
144. 


Kansas. —  Smith  v,  McCoole,  5  Kan.  App. 
713,  46  Pac.  988. 

Maine.— Wingate  v.  Smith,  20  Me.  287. 

Michigan. —  Stevens  v.  Osman,  1  Mich.  92, 
48  Am.  Dec.  696. 

Missouri. — Edwards  v.  Eveler,  84  Mo.  App. 
405. 

New  York. —  Root  v.  Woodruff,  6  Hill 
418, 

Ohio. —  Knapp  v.  Springmeier,  7  Ohio  Dec. 
(Reprint)  570,  3  Cine.  L.  Bui.  1122. 

Oregon. —  Prescott  v.  Heilner,  13  Oreg.  200, 
9  Pac.  403. 

South  Carolina. —  Lockhart  v.  Little,  30 
S.  C.  326,  9  S.  E.  511. 

South  Dakota. —  Kierbow  v.  l^oung,  20 
S.  D.  414,  107  N.  W.  371,  8  L.  R.  A.  N.  S. 
216,  holding  that  a  description  of  the  prop- 
erty as  "  goods,  wares  and  merchandise,"  to 
a  specified  amount,  is  insufficient. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  215, 
216,  217. 

Reference  to  different  paragraph  of  com- 
plaint.— Where  the  complaint  consists  of  dif- 
ferent paragraphs,  each  should  be  complete 
within  itself  and  a  defective  description  of 
the  property  in  one  paragraph  cannot  be 
supplied  by  reference  to  another  (Entsminger 
V.  Jackson,  73  Ind.  144)  ;  but  such  an  objec- 
tion should  be  raised  by  demurrer,  and  if  the 
complaint  is  not  demurred  to  and  pleas  to 
the  merits  are  filed,  such  objection  cannot 
be  raised  after  verdict  (McDonougli  v.  Reilly, 
131  111.  App.  553). 

Description  held  insufficient:  In  an  ac- 
tion of  replevin  to  recover  grain.  Pierce  r. 
Langdon,  3  Ida.  141,  28  Pac.  401;  Stevens 
V.  Osman,  1  Mich.  92,  48  Am.  Dec.  696; 
Edwards  v.  Eveler,  84  Mo.  App.  405.  In 
an  action  to  recover  live  stock.  Smith  V. 
McCoole,  5  Kan.  App.  713,  46  Pac.  988. 

87.  Hoke  r.  Applegate,  92  Ind.  570. 

88.  Clemmons  v.  Brinn,  36  Misc.  (N.  Y.) 
157,  72  N.  Y.  Suppl.  1066  {affirnting  35  :\Iisc. 
844,  72  N.  Y.  Suppl.  1097,  7  Am.  Bankr. 
Rep.  714]. 

89.  Kansas. —  Smith  v.  McCoole,  5  Kan. 
App.  713,  46  Pac.  988. 
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enable  defendant  to  know  what  property  he  is  charged  with  detaining  in  order 
that  he  may  prepare  his  defense  to  the  action ;  but  if  the  property  is  thus  clearly 
identified  the  description  is  sufficient/^  and  if  the  identity  of  the  property  is  shown 
an  error  in  the  description  is  not  fatal.  So  also  where  circumstances  render  a 
specific  description  impossible  a  more  general  description  may  be  sufficient  if 
the  circumstances  are  stated  by  way  of  excuse  and  are  a  sufficient  excuse. If 
the  property  has  undergone  a  material  change  it  must  be  described  as  it  existed 
at  the  commencement  of  the  suit.^*  In  replevin  to  recover  exempt  property 
which  has  been  taken  on  execution,  it  is  not  necessary  to  specifically  designate 
the  property  as  exempt,  unless  the  statute  so  requires, and  in  replevin  for  an 
article  which  may  or  may  not  be  a  fixture,  constituting  a  part  of  the  realty,  it 
is  not  necessary  to  allege  that  it  is  not.^^ 

b.  Value.  There'is  some  conflict  of  authority  as  to  the  necessity  of  alleging 
in  the  complaint  the  value  of  the  property  sought  to  be  recovered,  it  having  been 
held  in  some  cases  that  no  allegation  of  value  is  necessary, or  that  it  is  not  neces- 
sary if  the  action  is  in  the  detinet,^'^  and  that  an  allegation  of  value,  if  made, 
is  a  mere  matter  of  form ;  ^  while  on  the  other  hand  it  has  been  held  that  there 


Michigan. —  Stevens  v.  Osman,  1  Mich.  92, 
48  Am.  Dec.  696. 

Missouri. — Edwards  v.  Eveler,  84  Mo.  App. 
405,  holding  that  a  complaint  in  replevin 
averring  that  plaintiff  was  entitled  to  the 
possession  of  corn  of  about  the  value  of  one 
hundred  dollars  is  insufficient,  since  the 
officer  could  not  identify  it  and  a  judgment 
could  not  be  enforced. 

South  Carolina. —  Lockhart  v.  Little,  30 
S.  C.  326,  9  S.  E.  511. 

South  Dakota. — Kierbow  v.  Young,  20  S.  D. 
414,  107  N.  W.  371,  8  L.  R.  A.  N.  S. 
216. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  215, 
216,  217. 

90.  Smith  v.  McCoole,  5  Kan.  App.  713,  46 
Pac.  988;  Kierbow  v.  Young,  20  S.  D.  414, 
107  N.  W.  371,  8  L.  R.  A.  N.  S.  216. 

91.  Smith  V.  Stanford,  62  Ind.  392;  Ells- 
wcrth  V.  Henshall,  4  Greene  (Iowa)  417; 
Alberson  v.  Elk  Creek  Min.  Co.,  39  Greg. 
552,  65  Pac.  978. 

Description  held  sufficient:  In  actions  of 
replevin  generally.  McNorrill  v.  Daniel,  121 
Ga.  78,  48  S.  E.  680;  Charles  v.  Valdosta 
Foundry,  etc.,  Co.,  4  Ga.  App.  733,  62  S.  E. 
493;  Hoke  v.  Applegate,  92  Ind.  570;  Minch- 
rod  V.  Windoes,  29  Ind.  288;  Indiana  Union 
Traction  Co.  v.  Bick,  40  Ind.  App.  451,  81 
N.  E.  617;  Sawyer  v.  Middlesborough  Town 
Co.,  17  S.  W.  444,  13  Ky.  L.  Rep.  550; 
Alberson  v.  Elk  Creek  Min.  Co.,  39  Oreg. 
552,  65  Pac.  978;  Ruch  v.  Morris,  28  Pa. 
St.  245;  Casey  v,  Malidore,  19  Wash.  279, 
53  Pac.  60.  In  actions  to  recover  grain. 
Hall  V.  Durham,  117  Ind.  429,  20  N.  E.  282; 
Smith  V.  Stanford,  62  Ind.  392;  Ellingboe 
V.  Brakken,  36  Minn.  156,  30  N.  W.  659; 
Burr  V.  Brantley,  40  S.  C.  538,  19  S.  E.  199. 
In  actions  to  recover  live  stock.  Onstatt  V. 
Ream,  30  Ind.  259,  95  Am.  Dec.  695;  Wood 
V.  Darnell,  1  Ind.  App.  215,  27  N.  E.  447; 
Barse  Live-Stock  Commission  Co.  v.  Turner, 
56  Kan.  778,  44  Pac.  987;  Farwell  v.  Fox, 
18  Mich.  166;  Crum  v.  Elliston,  33  Mo.  App. 
591;  Bilby  V.  Townsend,  29  Nebr.  220,  45 
N.  W.  619;  Nollkamper  v.  Wyatt,  27  Nebr. 
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565,  43  N.  W.  357 ;  Prescott  v.'  Heilner,  13 
Oreg.  200,  9  Pac.  403. 

A  description  which  would  pass  title  in  a 
chattel  mortgage  is  sufficient  in  an  action  of 
replevin.    Ft.  Dodge  v.  Moore,  37  Iowa  388. 

92.  Barse  Live-Stock  Commission  Co.  v. 
Turner,  56  Kan.  778,  44  Pac.  987. 

93.  Hoke  v.  Applegate,  92  Ind.  570,  hold- 
ing that  where  plaintiff  gives  a  general 
description  of  the  property  and  alleges  that 
he  is  unable  to  give  a  more  specific  descrip- 
tion, for  the  reason  that  the  property  is  in 
possession  of  defendant,  the  complaint  is 
sufficient. 

94.  Wingate  v.  Smith,  20  Me.  287,  hold- 
ing that  where  logs  belonging  to  plaintiff 
have  been  wrongfully  taken  by  defendant  and 
converted  into  boards  before  the  commence- 
ment of  the  action,  the  property  must  be  de- 
scribed as  boards  and  not  as  logs. 

95.  Elliott  V.  Wliitmore,  5  Mich.  532; 
Krause  v.  Herbert,  16  Oreg.  429,  18  Pac.  852. 
Compare  Conklin  v.  McCauley,  41  N.  Y.  App. 
Dlv.  452,  58  Y.  Suppl.  879,  where,  how- 
ever, the  allegations  were  held  to  be  suf- 
ficient as  by  reasonable  and  fair  intendment 
they  implied  that  the  article  taken  was 
exempt. 

96.  See  Armel  v.  Lendrum,  47  Iowa  535. 

97.  Brearley  v.  Cox,  24  N.  J.  L.  287,  hold- 
ing that  such  articles  as  "  mills,  barns, 
steam  engines,  offices  and  sheds  "  may  or 
may  not  be  fixtures,  and  whether  they  are 
or  are  not  is  matter  of  evidence,  unnecessary 
to  be  stated  in  the  pleading. 

98.  Britton  v.  Morss,  6  Blackf.  (Ind.)  469; 
Sc::afrer  v.  Faldwesch,  16  Mo.  337,  holding 
that  wLile  the  affidavit  must  state  the  value 
of  the  property,  it  is  not  necessary  for  the 
petition  to  do  so. 

99.  Britton  v.  Morss,  6  Blackf.  (Ind.)  469; 
Root  f.  Woodruff,  6  Hill  (N.  Y.)  418. 

1.  Bailey  v.  Evers,  21  Ark.  488,  holding 
that  an  allegation  in  the  declaration  of  the 
value  of  the  property  in  replevin  is  a  matter 
of  form  in  pleading,  and  not  an  admJssion 
by  plaintiff  in  an  inquiry  by  the  jury  as  to 
its  value. 
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must  be  an  allegation  of  value,^  or  at  least  where  plaintiff  seeks  to  recover  the 
value  of  the  property  in  case  possession  thereof  cannot  be  dehvered  to  him,^ 
and  that  the  allegation  of  value  is  a  material  allegation.*  So  also  it  has  been 
held  in  some  cases  that  a  general  allegation  of  value  is  sufficient  without  stating 
separately  the  value  of  the  different  articles  sought  to  be  recovered,^  and  in  others 
that  the  separate  value  of  each  article  must  be  stated.^ 

4.  Taking  and  Detention  by  Defendant  —  a.  In  General.  In  order  to  state 
a  cause  of  action  in  replevin  the  complaint  must  allege  either  a  wrongful  taking 
or  a  wrongful  detention  of  the  property  by  defendant ;  ^  but  it  need  not  allege 
both,^  although  it  is  proper  to  do  so  when  necessary  to  make  the  complaint  con- 
form to  the  writ.^  At  common  law  replevin  was  spoken  of  as  being  in  the  ce'pit 
or  in  the  detinet,^^  it  being  necessary  in  the  former  to  allege  a  wrongful  taking/^ 
but  not  a  wrongful  detention/^  which  was  necessary  only  in  the  latter/^  although 
counts  in  the  cejpit  and  detinet  might  be  joined.^*  Under  the  statutes  the  formal 
distinctions  between  replevin  in  the  cepit  and  detinet  have  generally  been  done 
away  with.^^  The  gist  of  the  action  under  the  statutes  is  a  wrongful  detention 
of  the  property  by  defendant/^  and  this  must  be  alleged  in  the  complaint ;  but 
it  is  not  necessary  to  allege  a  v/rongful  taking.^^    While  the  allegation  of  wrongful 


2.  State  V.  Welch,  37  Wis.  196. 

3.  Lomme  v.  SM^eeney,  1  Mont.  584  [af- 
firmed in  22  Wall.  (U.  S.)  208,  22  L.  ed. 
727]. 

4.  Tucker  v.  Parks,  7  Colo.  62,  1  Pac.  427. 

5.  Haynes  i\  Crntchfield,  7  Ala.  189;  Wall 
V.  De  Mitkiewicz,  9  App.  Cas.  (D.  C.)  109; 
Root  V.  Woodruff,  6  Hill  (N.  Y.)  418.  See 
also  Prescott  v.  Heilner,  13  Or  eg.  200,  9  Pac. 
403. 

6.  American-German  Nat.  Bank  v.  Gray, 
etc.,  Hardware  Co.,  110  S.  W.  393,  33  Ky. 
L.  Rep.  547.  See  also  Charles  v.  Valdosta 
Foundry,  etc.,  Co.,  4  Ga.  App.  733,  62  S.  E. 
493,  where  it  was  held  proper  to  allow  the 
complaint  to  be  amended  so  as  to  allege  the 
separate  value  of  each  article  sued  for,  the 
original  complaint  having  merely  alleged  the 
aggregate  value. 

7.  Entsminger  v.  Jackson,  73  Ind.  144; 
Howe  Sewing  Machine  Co.  v.  Haupt,  7  Daly 
(N.Y.)  108. 

8.  Hoffman  v.  Morton,  88  Hun  (K  Y.) 
18,  34  N.  Y.  Suppl.  508. 

9.  Dawes  v.  Glasgow,  1  Pinn.  (Wis.)  171. 

10.  See  Hale  v.  Wigton,  20  Nebr.  83,  29 
N.  W.  177. 

11.  Coit  V.  Waples,  1  Minn.  134;  Rey- 
nolds V.  Loundsbury,  6  Hill  (N.  Y.)  534. 

It  need  not  be  expressly  alleged  that  the 
taking  was  wrongful  if  the  allegations  used 
import  a  wrongful  taking  or  set  out  facts 
showing  the  taking  to  have  been  wrongful. 
Chi  Ids  V.  Hart,  7  Barb.  (N.  Y.)  370;  But- 
ton V.  Lusk,  10  N.  Y.  Suppl.  582,  19  N.  Y. 
Civ.  Proc.  111. 

12.  Hoffman  v.  Morton,  88  Hun  (N.  Y.) 
18,  34  N.  Y.  Suppl.  508. 

13.  See  Hoffman  v.  Morton,  88  Hun  (K.  Y.) 
18,  34  N.  Y.  Suppl.  508. 

14.  See  Cox  v.  Grace,  10  Ark.  86,  holding 
that  counts  in  the  cepit  and  in  the  detinet 
may  be  joined  in  replevin,  but  in  such  case 
plaintiff  must  support  each  count  by  affidavit. 

15.  Hale  v.  Wigton,  20  Nebr.  83,"  29  N.  W. 
177;  Denver  On>Tc,  etc.,  Mfg.  Co.  v.  Reynolds, 
72  Fed.  464,  18'C.  C.  A.  638. 
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16.  Draper  v.  Ellis,  12  Iowa  316;  Williite 
V.  Williams,  41  Kan.  288,  21  Pac.  256,  13 
Am.  St.  Rep.  281;  Wilson  v.  Fuller,  9  Kan. 
176. 

17.  Draper  v.  Ellis,  12  Iowa  316;  Wilhite 
V.  Williams,  41  Kan.  288,  21  Pac.  256,  13 
Am.  St.  Rep.  281;  Wilson  v.  Fuller,  9  Kan. 
176;  Tozier  v.  Merriam,  12  Minn.  87. 

The  word  "  wrongful "  is  sufficient  to  char- 
acterize the  detention  of  the  property,  and 
it  is  not  necessary  to  allege  it  to  have  been 
illegal  or  unlawful  (Boswell  v.  Laramie  First 
Nat.  Bank,  16  Wyo.  161,  92  Pac.  624,  93 
Pac.  661 )  ;  nevertheless  it  has  been  held 
that  if  the  statute  uses  the  word  "  unlaw- 
ful "  it  should  be  used  in  the  complaint 
instead  of  using  the  word  "  wrongful " 
(Louisville,  etc.,  R.  Co.  v.  Payne,  103  Ind. 
183,  2  N.  E.  582). 

An  allegation  in  the  affidavit  of  a  wrong- 
ful detention  by  defendant  will  not  cure  its 
omission  in  the  petition.  Wilhite  v.  Wil- 
liams, 41  Kan.  288,  21  Pac.  256,  13  Am.  St. 
Rep.  281. 

Allegations  insufficient. — A  complaint  al- 
leging that  a  person  other  than  defendant 
took  a  building  from  plaintiff's  land  and  put 
it  upon  defendant's  land,  and  that  defendant 
has  refused  to  deliver  it  to  plaintiff  or  to 
permit  him  to  remove  it,  but  which  does  not 
allege  or  show  that  defendant,  although 
owner  of  the  land,  exercises  or  can  exercise 
any  control  over  the  building,  does  not  show 
an  unlawful  detention  thereof  by  defendant. 
Tozier  v.  Merriam,  12  Minn.  87. 

18.  Ross  r.  Menefee,  125  Ind.  432,  25 
N.  E.  545;  Newell  v.  Newell,  34  Miss.  385; 
Hale  V.  Wigton,  20  Nebr.  83,  29  N.  W.  177; 
Denver  Onyx,  etc.,  Mfg.  Co.  v.  Reynolds,  72 
Fed.  464,  18  C.  C.  A.  638. 

How  possession  was  acquired  is  immaterial 
if  at  the  time  of  the  action  plaintiff  is  en- 
titled to  the  possession  of  the  property  and 
it  is  wrongfullv  detained  by  defendant.  Ross 
r.  Menefee",  125  Ind.  432,  25  N.  E.  545;  Den- 
ver Onvx,  etc.,  Mfg.  Co.  v.  Reynolds,  72  Fed. 
464,  18  C.  C.  A.  638. 
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detention  need  not  be  made  in  express  terms/ ^  it  must  be  made  with  reference 
to  defendant/"  and  as  of  the  time  when  the  action  is  instituted ;  but  unless  other- 
wise provided  by  statute/^  this  is  ordinarily,  so  far  as  defendant's  connection 
with  the  property  is  concerned,  all  that  is  necessary .^^  The  New  York  statute 
requires  that  where  the  action  is  founded  upon  a  wrongful  detention  the  com- 
plaint must  set  out  the  facts  showing  that  the  detention  was  wrongful;^*  but  if 
the  complaint  alleges  a  wrongful  taking  it  is  not  necessary  to  set  out  the  facts 
showing  that  the  taking  was  wrongful,^^  or  showing  that  the  subsequent  deten- 
tion was  wrongful.^® 

b.  Negativing  Taking  For  Tax,  Assessment,  or  Under  Process.  In  the 
absence  of  statute  it  is  not  necessary  for  the  complaint  to  allege  that  the  property 
in  question  was  not  taken  for  a  tax,  fine,  or  assessment  or  seized  under  execution, 
attachment,  or  other  process,^^  and  a  requirement  that  such  facts  shall  be  stated 
in  the  affidavit  does  not  apply  to  the  complaint.^^  In  some  jurisdictions,  how- 
ever, these  allegations  are  required  in  actions  before  a  justice  of  the  peace.^^ 

5.  Demand.  The  circumstances  under  which  a  demand  is  or  is  not  a  condi- 
tion precedent  to  the  right  to  maintain  an  action  of  replevin  have  been  previously 
stated. Where  no  demand  is  necessary  in  order  to  maintain  the  action,  as  where 
the  original  taking  was  wrongful,  the  complaint  need  not  allege  a  demand,^^  and 
a  complaint  alleging  merely  a  wrongful  taking  is  sufficient.^  Where,  however, 
a  demand  is  necessary,  as  where  the  property  came  lawfully  into  defendant's 
possession,  it  has  ordinarily  been  held  that  the  complaint  must  allege  a  demand,^^ 


19.  Visher  v.  Smith,  91  Cal.  260,  27  Pac. 
650  (holding  that  allegations  showing  plain- 
tiff's right  to  possession  and  alleging  a  re- 
fusal by  defendant  to  surrender  the  property 
to  plaintiff  sufficiently  show  a  wrongful  de- 
tention) ;  Adams  v.  Corriston,  7  Minn.  456. 

An  allegation  that  defendant  "unlawfully 
holds  "  the  property  is  equivalent  to  an  al- 
legation that  it  is  unlawfully  detained. 
Gould  V.  O'Neal,  1  Ind.  App.  144,  27  N.  E. 
307. 

20.  Louisville,  etc.,  R.  Co.  v.  Payne,  103 
Ind.  188,  2  N.  E.  582;  Crawshaw  v.  Wright, 
5  Mo.  App.  577. 

21.  Louisville,  etc.,  R.  Co.  v,  Payne,  103 
Ind.  183,  2  N.  E.  582;  Burgwald  v.  Donelson, 
2  Kan.  App.  301,  43  Pac.  100. 

22.  See  Pirani  v.  Barden,  5  Ark.  81,  hold- 
ing that  where  the  action  is  in  the  detinet 
under  the  statute  and  does  not  allege  a 
wrongful  taking,  the  complaint  must  follow 
the  form  prescribed  by  the  statute  and  allege 
a  receipt  of  the  property  by  defendant  from 
plaintiff  or  from  some  other  person  to  be  de- 
livered to  plaintiff,  and  that  although  re- 
quested he  has  refused  to  deliver  the  same  to 
plaintiff. 

23.  Hale  v.  Wigton,  20  Nebr.  83,  29  N.  W. 
177.  But  see  Stahl  r.  Chicago,  etc.,  P.  Co., 
94  Wis.  315,  68  N.  W.  954,  holding  that  in 
an  action  against  several  defendants,  a  com- 
plaint alleging  a  wrongful  taking  by  certain 
of  them  and  a  wrongful  detention  by  all  of 
them  is  not  sufficient  as  against  a  defendant 
not  named  as  one  of  those  who  wrongfully 
took  the  property  or  otherwise  shown  to  have 
ever  been  in  possession  thereof,  the  allegation 
of  a  wrongful  detention  being  as  to  him  a 
mere  conclusion  of  la,w  without  facts  to  sup- 
port it. 

A  specific  allegation  may  overcome  a  gen- 
eral allegation  of  wrongful  detention  where 
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such  specific  allegation  shows  that  defendant 
was  rightfully  in  possession.  Thieme  v. 
Zumple,  152  Ind.  359,  52  N.  E.  449. 

24.  Desbecker  v.  McFarline,  42  N.  Y.  App. 
Div.  455,  59  N.  Y.  Suppl.  439  [affirmed  in 
106  N.  Y.  625,  60  N.  E.  1110]  (allegations 
held  sufficient)  ;  Sommer  v.  Greenberg,  9 
Misc.  (N.  Y.)  720,  29  N.  Y.  Suppl.  602 
(allegations  held  sufficient)  ;  Scofield  v.  Val- 
entini,  19  N.  Y.  Suppl.  225  (allegations  held 
sufficient);  Self  ret  v.  Kraft,  13  N.  Y.  Civ. 
Proc.  321   (allegations  held  insufficient), 

25.  Gowing  r.  Warner,  30  Misc.  (N.  Y.) 
593,  62  N.  Y.  Suppl.  797  [affirming  29  Misc. 
593,  61  N.  Y.  Suppl.  500-]. 

26.  Gowing  v.  Warner,  30  Misc.  (N.  Y.) 
593,  62  N.  Y.  Suppl.  797  [affirming  29  Misc. 
593,  61  N.  Y.  Suppl.  500].  See  also  Seifret 
V.  Kraft,  13  N.  Y.  Civ.  Proc.  321. 

27.  Turpie  v.  Fagg,  124  Ind.  476,  22  N.  E. 
743;  Payne  v.  June,  92  Ind.  252;  Hoisington 
V.  Armstrong,  22  Kan.  110;  Daniels  v.  Cole, 
21  Nebr.  156,  31  N.  W.  491. 

28.  Hoisington  v.  Armstrong,  22  Kan.  110; 
Daniels  v.  Cole,  21  Nebr.  156,  31  N.  W.  491; 
Hoffman  v.  Markham,  88  Hun  (N.  Y.)  IS, 
34  N.  Y.  Suppl.  508. 

29.  McCoy  v.  Peck,  50  Ind.  283;  Dowell 
V.  Richardson,  10  Ind.  573;  Gist  v.  Loring, 
60  Mo.  487. 

30.  See  supra,  I,  E,  2. 

31.  Shur  V.  Statler,  2  Ohio  Dec.  (Reprint) 
70,  2  West.  L.  Month.  317. 

32.  Ladson  v.  Mostowitz,  45  S.  C.  388,  23 
S.  E.  49. 

33.  Indiana.—  Combs  v.  Bays,  19  Ind.  App. 
263,  49  N.  E.  358. 

Minnesota.— Sir  atton  v.  Allen,  7  Minn. 
502. 

New  York. —  Scofield  v.  Whitelegge,  49 
N.  Y.  259,  12  Abb.  Pr.  N.  S.  320  [affirming 
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it  being  insufficient  where  it  is  not  alleged  that  the  original  taking  was  wrongful, 
merely  to  allege  a  wrongful  detention  but  on  the  contrary  it  has  been  held  that 
unless  the  complaint  affirmatively  shows  that  defendant  came  lawfully  into  pos- 
session of  the  property,  it  is  sufficient  to  allege  a  wrongful  detention  without 
any  allegation  of  demand,^^  and  that  under  the  allegation  of  wrongful  detention 
plaintiff  may  show  a  wrongful  taking  or  a  demand  and  refusal  to  surrender  the 
property,  or  any  fact  which  will  establish  the  allegation  of  wrongful  detention.^^ 
If  the  allegation  of  the  complaint  affirmatively  shows  that  defendant  came  law- 
fully into  possession  of  the  property,  a  demand  must  be  alleged.^^ 

6.  Damages.  Where  the  complaint  demands  a  return  of  the  property  or  its 
value  and  states  the  value,  an  ad  damnum  clause  is  not  necessary  but  damage 
cannot  be  recovered  unless  there  is  an  allegation  of  damage.^^  A  general  allega- 
tion of  damage  is,  however,  sufficient  to  authorize  a  recovery  of  such  damages 
as  are  the  natural  and  immediate  consequence  of  the  wrongful  acts  of  defendant 
complained  of,*^  such  as  damages  for  the  value  of  the  use  of  the  property  while 
wrongfully  detained  by  defendant;  but  special  damages  cannot  be  recovered 
unless  specially  pleaded,^^  such  as  damages  for  an  injury  to  the  property  while 
in  defendant's  possession.^    Where  plaintiff  sues  for  specific  property  and  dam- 


33  N.  Y.  Super.  Ct.  179,  10  Abb.  Pr.  N.  S. 
104];  Cumiskey  v.  Lewis,  15  N.  Y.  St.  364; 
Fuller  V.  Lewis,  3  Abb.  Pr.  383,  13  How.  Pr. 
219. 

0/ito.— Shur  V.  Statler,  2  Ohio  Dec.  (Re- 
print) 70,  2  West.  L.  Month.  317. 

Houili  Carolina. —  Ladson  v.  Mostowitz,  45 
S.  C.  388,  23  S.  E.  49,  holding  that  a  com- 
plaint in  replevin,  alleging  that  defendant.  A, 
wrongfully  took  a  horse  from  plaintiff,  and 
sold  it  to  defendant,  B,  and  that  "  defend- 
ants still  unjustly  detain "  the  property,  is 
good  against  A  but  not  against  B,  there  be- 
ing no  allegation  of  a  demand  on  him,  nor 
that  he  knew  A  had  wrongfully  taken  the 
horse. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  223. 

If  no  demand  is  alleged  the  complaint  is 
subject  to  demurrer  (Stratton  v.  Allen,  7 
Minn.  502),  and  plaintiff  should  not  be  per- 
mitted to  prove  a  demand  upon  the  trial 
(Cumiskey  v.  Lewis,  15  N.  Y.  St.  364). 

Allegations  held  sufficient  as  against  a  gen- 
eral demurrer  see  Brenot  v.  Robinson,  108 
Cal.  143,  41  Pac.  37. 

In  an  action  before  a  justice  of  the  peace 
it  has  been  held  that  if  the  affidavit  filed  is 
such  as  the  statute  requires  no  other  state- 
ment of  a  demand  is  necessary.  Andre  v. 
Johnson,  6  Blackf.   (Ind.)  188. 

34.  Combs  v.  Bays,  19  Ind.  App.  263,  49 
N.  E.  358;  Stratton  v.  Allen,  7  Minn.  502: 
Scofield  V.  Whitelegge,  49  N.  Y.  259,  12  Abb. 
Pr.  N.  S.  320  [affirming  33  N.  Y.  Super.  Ct. 
179,  10  Abb.  Pr.  N.  S.  104]. 

Defect  cured  by  verdict. — "V^Hiile  a  com- 
plaint not  alleging  a  demand  would  be  bad 
on  demurrer,  if  it  alleges  a  Avrongful  deten- 
tion,  the  defect  in  failing  to  allege  a  demand 
is  cured  by  verdict.  Hurd  v.  Simonton,  10 
Minn.  423. 

35.  Oleson  v.  Merrill,  20  Wis.  4G2,  91  Am. 
Dec.  428.  See  also  Simser  v.  Cowan,  56 
Barb.  (N.  Y.)  395,  holding  that  in  a  com- 
plaint under  the  code  for  the  unlawful  de- 
tention of  personal  property,  it  is  unneces- 


sary to  allege  any  demand  or  refusal,  it  be- 
ing enough  to  charge  defendant  with  taking 
or  having  wrongfully  detained  the  property 
of  plaintiff. 

36.  Oleson  v.  Merrill,  20  Wis.  462,  91  Am. 
Dec.  428.  See  also  Farmers',  etc..  Bank  v. 
Glen  Elder  Bank,  46  Kan.  376,  26  Pac.  680; 
Simser  v.  Cowan,  56  Barb.  (N.  Y.)  395. 

37.  Campbell  v.  Jones,  38  Cal.  507. 
Although  it  is  alleged  that  defendant  had 

possession  without  right,  if  there  is  also  a 
specific  allegation  showing  that  defendant  had 
possession  under  a  claim  of  right  which  if 
good  would  entitle  him  to  the  possession,  the 
complaint  is  bad  unless  a  demand  is  alleged. 
Thieme  v.  Zumpe,  152  Ind.  359,  52  N.  E.  449. 

38.  Woods  V.  Berry,  7  Mont.  195,  14  Pac. 
758.  But  see  Paget  v.  Brayton,  2  Harr.  &  J. 
(Md. )  350,  where  it  is  stated  generally  that 
an  omission  to  allege  damages  in  the  com- 
plaint in  an  action  of  replevin  is  fatal. 

39.  Tucker  v.  Parks,  7  Colo.  62,  298,  1 
Pac.  427,  3  Pac.  486;  Jermyn  v.  Hunter,  93 
N".  Y.  App,  Div.  175,  87  N.  Y.  Suppl.  546. 

40.  Burkeholder  v.  Rudrow,  19  Mo.  App. 
60. 

Construction  of  allegation. — Where  the 
complaint  demands  a  return  of  the  property 
or  its  value,  and  a  certain  sum  as  damages, 
the  allegation  of  damages  will  be  deemed  to 
be  an  allegation  of  such  damages  as  plaintiif 
would  be  entitled  to  claim  for  the  detention  of 
the  propert3^  Hitchcock  t*.  Wimpleberg,  103 
K  Y.  App.  Div.  53,  92  N.  Y.  Suppl.  997  [af- 
firming 45  Misc.  293,  92  N.  Y.  Suppl.  298]. 

41.  Burkeholder  r.  Rudrow,  19  Mo.  App. 
60;  Farrand,  etc..  Organ  Co.  r.  M.  E.  Church 
Bd.  of  Extension,  17^  Utah  469,  54  Pac.  818. 

42.  Burrage  r.  Melson,  48  Miss.  237;  Cook 
r.  Clary,  48  Mo.  App.  166;  Armagost  r.  Ris- 
ing, 54  Nebr.  763.  75  N.  W.  534;  Rosocrans 
v.  Asav,  49  Nebr.  512,  68  N.  W.  627;  Whit- 
ney I'.'  Levon,  34  Nebr.  443,  51  N.  W.  972; 
Jermyn  r.  Hunter,  93  N.  Y.  App.  Div.  175, 
87  N.  Y.  Suppl.  546. 

43.  Armagost  v.  Rising,  54  Nebr.  763,  75 
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ages  for  its  detention,  it  is  not  necessary  that  the  complaint  should  be  amended 
in  order  to  authorize  a  recovery  of  damages  for  the  value  of  the  property,  where 
it  is  taken  by  the  officer  and  subsequently  returned  to  defendant  because  no 
bond  is  given  by  plaintiff.^* 

B.  Plea  or  Answer — l.  In  General.  Defendant  in  replevin  must  file  a 
plea  or  answer  or  there  can  be  no  trial  for  want  of  an  issue,  although  plaintiff 
fails  to  appear,  and  such  plea  must  either  traverse  or  confess  and  avoid  the 
allegations  in  the  complaint.*^  The  form  and  effect  of  the  common-law  pleadings 
in  replevin  have  been  considerably  modified  by  the  statutes,^^  under  which  the 
wrongful  detention  is  the  gist  of  the  action.*^  So  ordinarily  the  general  issue 
or  general  denial  is  a  sufficient  answer  on  the  part  of  defendant,^^  as  under  the 
statutes  it  is  much  broader  than  the  old  plea  of  non  cefit,^  and  puts  in  issue  plain- 
tiff's ownership  and  Tight  of  possession,^^  and  every  material  allegation  of  the 
complaint, and  authorizes  defendant  to  give  in  evidence  any  defenses  which 
will  defeat  plaintiff's  right  of  recovery.^^  Such  plea  closes  the  issues  and  puts 
plaintiff  to  proof  of  every  fact  material  to  the  maintenance  of  the  action,^*  and 
when  pleaded  it  is  not  error  to  sustain  a  demurrer  to  a  further  answer  setting 
up  facts  which  may  be  proven  under  the  general  denial.^^  Defendant  is  not, 
however,  obliged  to  plead  the  general  issues  but  may,  if  he  so  desires,  plead  his 
defenses  specifically,^^  in  which  case  his  answer  will  be  subject  to  the  ordinary 
rules  of  pleading.^''    The  plea  or  answer  must  therefore  state  the  facts  upon  which 


N.  W.  534;  Whitney  v.  Levon,  34  Nebr.  443, 
51  N.  W.  972. 

Allegations  held  sufficient  after  judgment 
to  sustain  findings  of  special  damage  for  in- 
jury to  the  property  see  Rosecrans  v.  Asay, 
49  Nebr.  512,  68  N."  W.  627. 

44.  Pugh  V.  Calloway,  10  Ohio  St.  488,  de- 
cided under  an  Ohio  statute  providing  that 
where  the  property  has  not  been  taken  or  has 
been  returned  to  defendant  the  action  may 
proceed  as  one  for  damages  only,  and  that 
plaintiff  shall  be  entitled  to  such  damages  as 
are  right  and  proper. 

45.  Elsberg  v.  Maurin,  9  N.  M.  645,  43 
Pac.  690.  But  see  Wellman  v.  Wellman,  11 
Ohio  Dec.  (Reprint)  815,  30  Cine.  L.  Bui.  19 
[reversed  in  part  on  other  grounds  in  9  Ohio 
Cir.  Ct.  72,  6  Ohio  Cir.  Dec.  61]. 

46.  Hanington  v.  Girouard,  16  N.  Brunsw. 
151. 

47.  Jansen  v.  Effey,  10  Iowa  227;  Gibson 
V.  Mozier,  9  Mo.  256. 

48.  Amos  V.  Sinnott,  5  111.  440;  Bailey 
V.  Bayne,  20  Kan.  657.  See  also  infra,  IV, 
B,  2. 

49.  loioa. —  Jansen  v.  Effey,  10  Iowa 
227. 

Kansas. —  White  v.  Gemeny,  47  Kan.  741, 
28  Pac.  1011,  27  Am.  St.  Rep.  320;  Bailey 
V.  Bayne,  20  Kan.  657. 

Massachusetts. —  D'Arcy  v.  Steuer,  179 
Mass.  40,  60  N.  E.  405. 

Missouri. —  Gibson  v.  Mozier,  9  Mo.  256. 

OJclahoma. —  Sallisaw  First  Nat.  Bank  v. 
Barbour,  21  Okla.  237,  95  Pac.  790. 

Vermont. —  Campbell  p.  Camp,  69  Vt.  97, 
37  Atl.  238. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  227. 

Not  guiltj^  is  under  the  statutes  the  gen- 
eral issue  (Gibson  v.  Mozier,  9  Mo.  256; 
Campbell  v.  Camp,  69  Vt.  97,  37  Atl.  238), 
while  at  common  law  the  general  issue  is  non 
cepit  (Gibson  v.  Mozier,  supra). 

[IV,  A,  6] 


An  answer  alleging  that  defendant  "  de- 
nies generally  and  specifically "  each  and 
every  allegation  of  the  complaint  except  that 
defendant  is  in  possession  of  the  property  is 
in  effect  a  general  denial.  Russell  v.  Amund- 
son,  4  N.  D.  112,  59  N.  W.  477. 

But  where  a  person  not  actually  or  con- 
structively in  possession  of  the  property  is 
without  objection  made  a  party  defendant,  be- 
cause, as  alleged,  he  "  claims  some  interest  '* 
in  the  property,  and  he  answers  by  a  general 
denial,  such  answer  without  more  presents  no 
issue  for  trial.  Van  Gorder  v.  Smith,  99  Ind. 
404. 

50.  D'Arcy  v.  Steuer,  179  Mass.  40,  60 
N.  E.  405 ;  Gibson  v.  Mozier,  9  Mo.  256. 

Plea  of  non  cepit  at  common  law  see  in- 
fra, IV,  B,  2. 

51.  See  infra,  IV,  G,  1,  c. 

52.  Idaho  Placer  Min.  Co.  v.  Green,  14 
Ida.  249,  93  Pac.  954;  Sallisaw  First  Nat. 
Bank  V.  Barbour,  21  Okla.  237,  95  Pac.  790. 

53.  See  infra,  IV,  G,  2,  a,  (i). 

54.  Street  v.  Morgan,  64  Kan.  85,  67  Pac. 
448. 

55.  Idaho  Placer  Min.  Co.  v.  Green,  14  Ida. 
249,  93  Pac.  954. 

56.  Randall  v.  Gross,  67  Nebr.  255,  93 
N.  W.  223;  Westover  v.  Vandoran,  29  Nebr. 
652,  40  N.  W.  47.  See  also  Schlessinger  v. 
Cook,  9  Wyo.  256,  62  Pac.  152,  holding  that 
under  Rev.  St.  §  3544,  providing  that  defend- 
ant may  set  forth  in  his  answer  as  many 
grounds  of  defense,  counter-claim,  and  set- 
off as  he  has,  whether  legal  or  equitable,  de 
fendant  may  in  replevin  as  in  other  actions 
avail  himself  of  any  defense  he  may  have,  but 
that  the  statute  does  not  create  any  new  de- 
fenses or  make  that  a  defense  which  was  not 
previously  such. 

57.  Randall  v.  Gross,  67  Nebr.  255,  93 
N.  W.  223;  Westover  V.  Vandoran,  29  Nebr. 
652,  46  N.  W.  47. 
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defendant  relies  and  not  matters  of  evidence,^^  or  legal  conclusions/^  and  it  must 
set  forth  facts  which  if  proved  will  constitute  a  good  defense  to  the  action.^ 
Unnecessary  allegations  may  be  treated  as  surplusage/^  and  while  a  plea  or  answer 
which  presents  a  good  defense  is  not  bad  on  general  demurrer  because  it  also 
sets  up  matters  which  are  irrelevant/^  such  irrelevant  allegations  may  be  stricken 
out/^  a  plea  which  is  merely  frivolous  or  impertinent  may  be  disregarded  or 
stricken  out  on  motion.  A  plea  or  answer  which  is  defective  maybe  cured  by 
a  subsequent  pleading/^  or  aided  by  proof/®  or  by  verdict/^  and  if,  although 
one  denial  of  the  answer  is  defective,  there  is  another  which  puts  in  issue  a  material 
allegation  of  the  complaint,  it  is  error  to  render  judgment  on  the  pleadings.®^ 
An  objection  to  defects  on  the  face  of  the  replevin  bond  may  be  taken  either  by 
a  motion  to  dismiss  or  by  a  plea  in  abatement.®^  It  has  been  held  that  a  non- 
joinder as  plaintiffs  of  joint  owners  or  tenants  in  common  of  the  property  must 
be  taken  advantage  of  by  a  plea  in  abatement,  and  that  such  objection  is  waived 
by  pleading  to  the  merits;  but  on  the  contrary  it  has  been  held  that  such  non- 
joinder need  not  be  pleaded  in  abatement,  but  that  it  may  be  pleaded  either  in 
bar  or  abatement,'^  or  be  taken  advantage  of  by  demurrer,'^  or  by  motion  in 
arrest  of  judgment,'^  or  upon  the  trial  under  the  general  issue. 


Plea  or  answer  held  insufficient:  For  fail- 
ing to  state  facts  sufficient  to  constitute  a 
defense.  Martz  v.  Putnam,  117  Ind.  392,  20 
N.  E.  270;  Roberts  v.  White,  146  Mass.  256, 
15  N.  E.  568;  Miller  v.  Warden,  111  Pa.  St. 
300,  2  Atl.  90.  As  plea  in  abatement.  Bent 
V.  Bent,  43  Vt.  42. 

Plea  or  answer  held  sufficient:  Generally. 
Amos  V.  Sinnott,  5  111.  440;  McFadden  v. 
Pritz,  90  Ind.  590;  Barnes  v.  Tannehill,  7 
Blackf.  (Ind.)  604.  As  a  plea  in  abatement. 
Rauber  v.  Whitney,  125  Ind.  216,  25  N.  E. 
186. 

A  plea  in  bar  is  sufficiently  certain  if  it 

sets  forth  the  subject-matter  of  the  defense 
relied  on  so  that  it  may  be  fully  understood 
by  the  adverse  party,  counsel,  jury,  and  court. 
Davis  V.  Calvert,  17  Ark.  85. 

Pleas  in  abatement  must  be  filed  in  their 
order  and  cannot  be  pleaded  either  with  or 
after  pleas  in  bar.  Pleading  in  bar  is  a 
waiver  of  matter  in  abatement.  Keller  V. 
Miller,  17  Ind.  206. 

Plea  in  bar  or  abatement. — A  plea  that 
the  property  was  delivered  to  defendant  under 
an  agreement  between  plaintiff  and  defendant, 
and  that  at  the  time  of  the  agreement  and 
deliver_y  defendant  was  a  married  woman,  is 
a  plea  in  bar  and  not  in  abatement.  North 
V.  Downing,  2  Pa.  Co.  Ct.  276. 

58.  Alwood  r.  Ruckman,  21  111.  200. 

59.  Weed  f.  Hill,  2  Miles  (Pa.)  122. 

60.  Daniel  r.  Hardwick,  88  Ala.  557,  7 
So.  188.  See  also  Martz  v.  Putnam,  117 
Ind.  392,  20  N.  E.  270. 

61.  Lamping  Payne,  83  111.  463;  Lam- 
mers  v.  Meyer,  59  111.  214  (holding  that 
where  defendant  files  a  plea  of  justification, 
alleging  that  he  took  the  property  under  an 
execution  and  that  the  judgment  and  execu- 
tion were  in  full  force  at  the  time  of  the 
levy,  an  allegation  as  to  the  date  of  the 
judgment  is  unnecessary  and  may  be  disre- 
garded as  surplusage)  ;  Whitaker  r.  Sigler, 
44  Iowa  419  (holding  that  where  both  plain- 
tiff and  defendant  claim  title  to  the  property, 
and  defendant  denies  plaintiff's  right  thereto, 


an  allegation  by  defendant  as  to  his  source 
of  title  is  unnecessary  and  may  be  treated 
as  surplusage)  ;  Bliss  v.  Badger,  36  Vt.  338. 

A  second  plea  substantially  the  same  as 
the  first  may  be  rejected  on  plaintiff's  mo- 
tion.   Mann  v.  Perkins,  4  Blackf.  (Ind.)  271. 

62.  Laughlin  f.  Thompson,  76  Cal.  287, 
18  Pac.  330. 

63.  Fleming  v.  Ilawley,  65  Cal.  492,  4  Pac. 
494;  Maclary  v.  Turner,  9  Houst.  (Del.)  281, 
32  Atl.  325. 

64.  Lovett  V.  Burkhardt,  44  Pa.  St.  173. 

65.  Anderson  t*.  Talcott,  6  111.  365,  holding 
that  a  plea  which  is  defective  in  not  travers- 
ing plaintiff's  right  of  property  in  the  goods 
sought  to  be  replevied  may  be  cured  by 
plaintiff's  replication  of  right  of  property 
in  such  goods, 

66.  Johnson  i".  Bailey,  17  Colo.  59,  28  Pac. 
81. 

67.  McCraw  r.  Welch,  2  Colo.  284;  Wheeler 
V.  Train,  3  Pick.   (Mass.)  255. 

But  the  want  of  a  plea  in  replevin  is  not 
cured  bv  verdict.  Lecky  v.  McDermot,  5 
Serg.  fc'^R.  (Pa.)  331. 

68.  Bach  v.  Montana  Lumber,  etc.,  Co.,  15 
Mont.  345,  39  Pac.  291. 

69.  Houghton  r.  Ware,  113  Mass.  49, 
where  the  objection  was  taken  by  plea  in 
abatement. 

70.  Brown  r.  Ravenscraft,  88  Md.  216,  44 
Atl.  170;  Wright  i\  Bennett.  3  Barb.  (N.  Y.) 
451;  De  Wolf  v.  Harris,  8  Fed.  Cas.  No. 
4,221,  4  Mason  515. 

71.  Upham  r.  Allen,  76  Mo.  App.  206; 
Reinheimer       Hemingway,  35  Pa.  St,  432. 

72.  Cox  r.  Morrow,  14  Ark,  603:  Fay  t\ 
Dugo-an,  135  Mass,  242;  Chambers  r.  Hunt, 
18  N,  J,  L.  339;  Reinheimer  r.  Hemingway, 
35  Pa.  St.  432. 

73.  See  Heaton  r.  Wilson,  123  N.  C.  398, 
31  S.  E.  671. 

74.  See  Heaton  r.  Wilson.  123  N.  C.  398, 
31  S.  E.  671. 

75.  Upham  r.  Allen,  76  Mo.  App.  206; 
Heaton  t.  Wilson,  123  N.  C.  398,  31  S.  E. 
671. 

[IV,  B,  1] 
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2.  Denial  of  Taking  or  Detention.  At  common  law  the  gist  of  the  action 
was  the  wrongful  taking/^  and  the  plea  of  non  cejpit  the  general  issue/^  which 
disavowed  all  connection  with  the  property  and  made  no  claim  to  it  while 
under  the  statutes  the  gist  of  the  action  is  the  wrongful  detention/^  and  the  proper 
plea  is  non  detinet  or  denial  of  the  wrongful  detention.*^  Where  the  action  is 
for  a  wrongful  taking  non  detinet  is  not  a  proper  plea,*^  and  where  the  action  is 
for  a  wrongful  detention  non  cepit  is  improper as  it  tenders  an  immaterial  issue, 
but  if  both  a  wrongful  taking  and  a  wrongful  detention  are  alleged  the  answer 
should  traverse  the  taldng  as  well  as  the  detention.^*  The  plea  of  non  cepit  admits 
that  the  property  is  in  plaintiff/'^  and  the  capacity  of  plaintiff  to  sue,*^  and  puts 
in  issue  only  the  question  of  the  wrongful  taking.^'  It  has  also  been  held  that 
the  plea  of  non  detimt  puts  in  issue  only  the  question  of  detention,  and  admits 
the  wrongful  taking  if  a  wrongful  taking  as  well  as  a  wrongful  detention  is  alleged/^ 
and  also  admits  that  the  property  is  in  plaintiff ;  ®°  but  on  the  contrary  it  has  been 
held  that  the  plea  of  non  detinet  or  denial  of  the  wrongful  detention  puts  in  issue 
not  only  the  question  of  detention  but  plaintiff's  right  of  ownership  and 
possession. 

3.  Denial  of  Plaintiff's  Title. While  plaintiff's  ownership  of  the  property 
may  be  put  in  issue  by  a  general  denial/^  a  plea  or  answer  specially  denying  plain- 
tiff's  ownership  of  the  property  is  not  demurrable  as  failing  to  state  facts  sufficient 
to  constitute  a  defense.^*  This  denial  must,  however,  be  in  such  form  as  to  put 
in  issue  the  allegations   as  to  plaintiff's  ownership  in  the  complaint, and  the 


76.  Amos  V.  Sinnott,  5  111.  440;  Walpole 
V.  Smith,  4  Blackf.  (Ind.)  304. 

77.  Amos  V.  Sinnott,  5  111.  440;  Walpole 
V.  Smith,  4  Blackf.  (Ind.)  304;  Sayward 
V.  Warren,  27  Me.,  453. 

78.  Lewis  v.  Buck,  7  Minn.  104,  82  Am. 
I>ec.  73. 

79.  A-nos  V.  Sinnott,  5  111.  440;  Walpole 
V.  Sm'  ,  4  Blackf.  (Ind.)  304;  Moore  v. 
Kepner,  /  Nebr.  291. 

80.  Boyd  V.  McAdams,  16  111.  146;  Amos 
17.  Sinnott,  5  III.  440;  Walpole  v.  Smith,  4 
Blackf.  (Ind.)  304;  Moore  v.  Kepner,  7 
Nebr.  291;  Kellev  r.  Blakeley,  2  Ohio  Dec. 
(Reprint)  251,  2"^ West.  L.  Month.  151. 

In  an  action  against  two  defendants  each 
may  interpose  the  plea  of  non  detinet  sepa- 
rately.   Boyd  V.  McAdams,  16  111.  146. 

A  denial  that  the  property  ever  came  into 
defendant's  possession  at  any  time  states  a 
good  defense.  Roberts  v.  Johannas,  41  Wis. 
616. 

An  answer  denying  that  defendant  ever 
withheld  possession  of  the  property  or  re- 
fused to  deliver  it  to  plaintiff,  and  further 
denying  that  plaintiff  is  entitled  to  posses- 
sion, raises  a  material  issue  and  plaintiff 
is  not  entitled  to  judgment  on  the  pleadings. 
Martin  v.  Porter,  84  Cal.  476.  24  Pac.  109. 

81.  Davis  v.  Calvert,  17  Ark.  85. 

82.  Amos  V.  Sinnott,  5  111.  440. 

83.  Amos  V.  Sinnott,  5  111.  440;  Walpole 
V.  Smith,  4  Blackf.   (Ind.)  304. 

84.  Simmons  v.  Jenkins,  76  111.  479;  Say- 
ward  V.  Warren.  27  Me.  453 ;  Davidson  v.. 
Rex,  15  N.  Brunsw.  526,  holding  that  a  plea 
denying  that  at  the  time  of  issuing  the  writ 
the  property  was  in  defendant's  possession  is 
bad  for  not  traversing  the  wrongful  taking 
of  the  property,  as  replevin  lies  for  a  wrong- 
ful taking,  although  the  possession  of  defend- 
ant may  have  ceased. 

[IV,  B,  2] 


85.  Van  Namee  v.  Bradley,  69  111.  299; 
Chandler  v.  Lincoln,  52  111.  74 ;  Bourk  v. 
Riggs,  38  111.  320;  Simcoke  v.  Frederick, 
Smith  (Ind.)  64;  Mitchell  v.  Roberts,  50 
N.  H.  486. 

Under  the  statutory  system  of  pleading 
the  plea  of  non  cepit  does  not  admit  the 
properly  to  be  in  plaintiff  where  the  plea 
is  accompanied  by  a  brief  statement  deny- 
ing that  fact.  Dillingham  v.  Smith,  30  Me. 
370. 

86.  Pope  V.  Jackson,  65  Me.  162. 

87.  Van  Namee  v.  Bradley,  69  111.  299. 

88.  Simmons  v.  Jenkins,  76  111.  479;  Van 
Namee  v.  Bradley,  69  111.  299;  Ingalls  V. 
Bulkley,  15  111.  224. 

89.  Simmons  v.  Jenkins,  76  111.  479. 

90.  Van  Namee  v.  Bradley,  69  111.  299; 
Chandler  r.  Lincoln,  52  111.  74;  Bourk  v. 
Riggs,  38  111.,  320;  Ingalls  v.  Bulkley,  15 
111.  224. 

91.  Moore  v.  Kepner,  7  Nebr.  291;  Rogers 
V.  Arnold.  12  Wend.  (N.  Y.)  30;  Kelley  v. 
Blakelev.  2  Ohio  Dec.  (Reprint)  251,  2 
West.  L.  Month.  151;  Kelly  v.  Blakely,  2 
Ohio  Dec.  (Reprint)  378,  2  West.  L.  Month. 
151.  But  see  Shur  v.  Statler,  2  Ohio  Dec. 
(Reprint)   70,  1 '  West.  L.  Month.  317. 

92.  "Where  defendant  alleges  title  in  him- 
self or  a  third  person  see  infra,  IV,  B,  4. 

Where  officer  justifies  under  process  see 
infra,  IV,  B,  5. 

93.  See  supra,  IV,  B,  1. 

94.  Carman  v.  Ross,  64  Cal.  249,  29  Pac. 
510;  Hill  V.  Walsh,  6  S.  D.  421,  61  N.  W, 
440. 

95.  Richardson  r.  Smith,  29  Cal.  529,  hold- 
ing that  a  denial  that  plaintiff  was  the  owner 
"  and "  entitled  to  the  possession  of  the 
property  is  not  sufficient,  as  it  is  not  a 
denial  either  that  plaintilf  was  the  owner 
of  the  property  or  that  he  was  in  possession 
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plea  or  answer  should  allege  who  is  the  owner  of  the  property,  otherwise  it  will  be 
insufficient.^^ 

4.  Title  in  Defendant  or  Third  Person.  In  an  action  of  replevin  a  plea  of 
property  in  defendant  or  in  some  third  person  is  a  good  plea  in  bar;  but  defendant 
should  in  the  same  plea  traverse  plaintiff's  allegation  of  ownership  or  right  of 
property/^  which  traverse  raises  the  material  issue  to  be  tried/^  the  averment 
of  property  in  defendant  or  another  being  by  way  of  inducement.^  Such  plea 
closes  the  issue  as  to  plaintiff's  right  and  does  not  require  a  reply,^  and  it  also 
admits  the  taking  and  detention  of  the  property.^  A  plea  of  property  in  another 
should  state  whether  it  is  in  defendant  or  a  third  person/  and  if  in  a  third  person 


of  it  when  taken,  he  being  entitled  to  main- 
tain an  action  for  its  recovery  as  against 
any  one  taking  and  withholding  the  property 
from  him  without  right  if  he  was  in  pos- 
session, although  not  the  owner  thereof. 

Allegations  sufficient. — An  allegation  that 
defendant  purchased  the  property  in  ques- 
tion from  a  certain  third  person  who  was 
the  owner  thereof  is  a  sufficient  denial  that 
plaintiff  was  the  owner  of  the  property. 
Litchfield  v.  Halligan,  48  Iowa  126. 

96.  Anstice  v.  Holmes,  3  Den.  (N.  Y.) 
244,  holding  that  a  plea  alleging  that  plain- 
tiff is  not  the  owner  of  the  property  is  bad 
in  form  for  not  showing  who  is  the  owner. 

97.  Arkansas. — Anderson  v.  Dunn,  19  Ark. 
650. 

Illinois. —  Lamping  v.  Payne,  83  111.  463; 
Boyd  V.  McAdams,  16  111.  146;  Anderson  v. 
Talcott,  6  111.  365. 

Indiana. —  Shappendocia  v.  Spencer,  73  Ind. 
128  (holding  that  where  the  answer  alleges 
title  in  defendant  by  purchase  at  a  sale  to 
satisfy  a  lien  previously  acquired  upon  the 
property  by  defendant,  if  the  answer  shows 
that  defendant  had  acquired  a  valid  lien  it 
is  suflicient  without  regard  to  the  validity 
of  the  sale)  ;  Landers  v.  George,  40  Ind.  160; 
Simcoke  v.  Frederick,  Smith  64. 

Kentucky. —  Tuley  -v.  Mauzey,  4  B.  Mon.  5. 

Massachusetts. — ■  See  Verry  v.  Small,  16 
Gray  121,  holding  that  a  plea  of  defendant  of 
property  in  himself  is  not  an  "  avoidance  " 
within  St.  (1852)  c.  312,  providing  that  facts 
relied  on  in  avoidance  of  actions  must  be 
set  forth  in  precise  terms. 

Missouri. — Phillips  v.  Townsend,  4  Mo.  101, 
holding  that  a  plea  of  property  in  plain- 
tiff and  another  is  good  in  bar  or  abate- 
ment. 

ISlew  York. —  Waite  'V.  Sabel,  44  N.  Y.  App.. 
Div.  634,  62  N.  Y.  Suppl.  419;  Rogers  v. 
Arnold,  12  Wend.  30. 

Pennsylvania. —  McDowell  v.  Windle,  2 
Chest.  Co.  Rep.  477,  2  Del.  Co.  Rep.  356. 

United  States. —  Ingle  v.  Wallach,  1  Black 
96,  17  L.  ed.  50. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  230. 

Nature  of  plea. — A  plea  of  property  in  de- 
fendant or  a  stranger  is  not  in  confession  or 
avoidance  of  the  action,  and  does  not  admit 
the  allegation  of  the  complaint  that  plaintiff 
is  tlie  owner  of  the  property,  but  on  the  con- 
trary denies  it.  It  is  in' the  nature  of  a 
special  traverse  and  states  by  way  of  induce- 
ment that  the  property  belongs  to  a  stranger 
or  defendant  and  traverses  tlie  ownership' of 


plaintiff,  which  throws  the  burden  of  proof 
upon  plaintiff  and  entitles  him  to  open  and 
close  the  case  to  the  jury.  Gentry  v.  Bargis, 
6  Blackf.  (Ind.)  261. 

The  short  plea  of  property  in  defendant 
can  be  understood  only  as  a  claim  of  the 
entire  property  in  the  thing  and  will  not 
justify  proof  of  property  in  defendant  and 
another.  Mcllvaine  v.  Holland,  5  Harr.  (Del.) 
10. 

Although  defendant's  ownership  is  not  al- 
leged in  express  terms,  a  judgment  in  his 
favor  cannot  be  reversed  on  that  ground  when 
no  previous  objection  on  that  ground  was 
made,  and  the  answer  denied  plaintiff's  own- 
ership and  demanded  a  return  of  the  prop- 
erty and  the  other  allegations  clearly  showed 
that  defendant  claimed  to  own  the  property. 
Mclntire  v.  Eastman,  76  Iowa  455,  41  N.  W. 
162. 

98.  Atkins  v.  Byrnes,  71  111.  326;  Ander- 
son V.  Talcott,  6  111.  365 ;  Pringle  v.  Phillips, 
1  Sandf.  (X.  Y.)  292;  Rogers  v.  Arnold,  12 
Wend.  (N.  Y.)  30;  Ingle  v.  W^allach,  1  Black 
(U.  S.)  96,  17  L.  ed.  50. 

The  reason  that  a  traverse  is  indispensable 
is  that  two  affirmatives,  namely,  property  in 
plaintiff  and  property  in  defendant,  cannot 
make  an  issue.  Rogers  v.  Arnold,  12  Wend. 
(N.  Y.)  30. 

The  proper  form  is  to  plead  property  in 
defendant  or  a  stranger  traversing  property 
in  plaintiff,  which  traverse  raises  the  ma- 
terial issue  to  be  tried,  the  averment  of  prop- 
erty in  defendant  or  a  stranger  being  by  way 
of  inducement.  Ingle  v.  Wallach,  1  Black 
(U.  S.)  96,  17  L.  ed.  50. 

Allegations  sufficient. — An  answer  which 
alleges  that  defendant  is  the  owner  of  the 
property  and  denies  "  the  riglit  of  plaintiffs 
to  maintain  this  action "  is  in  substance  a 
traverse  of  plaintiffs  title,  and  puts  in  issue 
plaintiff's  riglit  of  property.  Chase  v.  Allen, 
5  Allen  (Mass.)  599. 

99.  Atkins  v.  Byrnes,  71  111.  326;  Ander- 
son V.  Talcott,  6  111.  365;  Chambers  r.  Hunt. 
18  N.  J.  L.  339;  Pringle  v.  Phillips,  1  Sandf. 
(N.  Y.)  292;  Ingle  r.  Wallach.  1  Black 
(U.  S.)  96,  17  L.  ed.  50. 

1.  Atkins  V.  Bvrnes.  71  111.  326;  Van 
Naniee  r.  Bradlev/  69  111.  299 ;  AndiM-son  v. 
Talcott,  6  111.  365:  Rogers  v.  Arnold.  12 
Wend.  (N.  Y.)  30;  luQ-le  r.  Wallacli.  1  Black 
(U.  S.)  96,  17  L.  ed.  50. 

2.  Landers  r.  George.  40  Ind.  160. 

3.  Kern  r.  Potter.  71  111.  19. 

4.  Anstice  v.  Holmes,  3  Den.  244. 

[IV,  B,  4] 
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such  person  should  be  named  ;^  but  where  defendant  denies  plaintiff's  title  and 
claims  title  in  himself,  he  need  not  set  out  the  source  of  his  title.  ^ 

5.  Taking  or  Detention  Under  Process.  While  there  is  some  conflict  of  author- 
ity as  to  whether  in  an  action  against  a  pubhc  officer  justification  under  execution, 
attachment,  or  other  process  must  be  specially  pleaded  or  may  be  shown  under 
the  general  issue,  ^  if  such  a  plea  is  filed  it  must,  in  order  to  be  sufficient,  set  forth 
facts  which  if  proved  will  constitute  a  good  defense  to  the  action.^  Where  the 
property  is  taken  upon  execution  the  answer  must  allege  the  rendition  of  a  judg- 
ment against  the  execution  defendant,^  and  that  the  execution  was  issued  thereon,^** 
and  was  in  full  force  and  unsatisfied  at  the  time  of  the  levy,"  and  that  the  property 
was  taken  in  pursuance  of  its  authority. The  answer  must  also  show  that 
defendant  was  an  office^-,^^  and  that  the  process  was  issued  by  competent  authority,^* 
and  it  must  describe  such  process  with  sufficient  certainty  and  particularity  to 
identify  it,^^  and  to  show  its  character  it  has  been  held,  however,  that  it  is  not 
necessary  that  the  execution  or  other  process  under  which  defendant  justifies  or 
a  copy  thereof  should  be  filed  with  the  answer. So  it  is  held  that  the  answer 
must  also  allege  that  the  property  belonged  to  the  defendant  in  the  process,^^ 


5.  Anstice  Holmes,  3  Den.  (N.  Y.)  244; 
North  V.  Firth,  2  Del.  Co.  Rep.  (Pa.)  467. 
But  see  Anderson  v.  Dunn,  19  Ark.  650,  hold- 
ing that  a  plea  alleging  property  in  the  "  suc- 
cession "  of  a  certain  named  decedent  is  suffi- 
cient on  demurrer,  such  allegation  of  property 
being  merely  matter  of  inducement  to  the 
traverse  of  plaintifT's  title  and  not  issuable. 

6.  Whitaker  v.  Sigler,  44  Iowa  419. 

7.  See  inpa,  IV,  G,  2,  a,  (iii). 

8.  Daniel  v.  Hardwick,  88  Ala.  557,  7  So. 
188.  See  also  Belden  v.  Laing,  8  Mich.  500; 
Flentge  v.  Priest,  53  Mo.  540. 

Allegations  held  sufficient  see  Lammers  v. 
Meyer,  59  111.  214. 

Where  property  is  taken  on  attachment  a 
plea  of  justification  by  the  officer  is  insuffi- 
cient if  it  fails  to  allege  that  the  affidavit 
was  made  and  annexed  to  the  writ  as  required 
by  statute  and  without  which  the  latter  could 
not  be  executed  (McCarty  v.  Gage,  3  Wis. 
404)  ;  and  it  has  also  been  held  that  the  an- 
swer must  show  that  the  writ  of  attachment 
was  returned  by  the  officer  (Brown  v.  Bissett, 
21  N.  J.  L.  46.  But  see  McCraw  i*.  Welch, 
2  Colo.  284;  Levi .     Darling,  28  Ind.  497). 

Seizure  for  taxes. —  In  replevin  against  a 
county  treasurer  and  his  deputy  who  plead 
justification  under  a  seizure  for  the  payment 
of  taxes,  it  is  not  necessary  for  the  answer  to 
allege  that  the  deputy  who  made  the  seizure 
had  been  sworn  as  such.  Noland  v.  Busby,  28 
Ind.  154. 

Plea  in  abatement. —  Where  defendant  in 
an  action  of  replevin  brought  in  a  circuit 
court  files  a  plea  in  abatement  alleging  that 
he  took  the  property  as  town  marshal  of  the 
city  of  Grand  Rapids,  under  a  warrant  for 
the  collection  of  a  street  assessment,  he  need 
not  allege  that  the  assessment  was  valid  in 
order  to  show  that  the  superior  court  of  the 
city  of  Grand  Rapids  has  exclusive  jurisdic- 
tion of  the  action,  under  Howell  Annot.  St. 
Mich.  §  6576,  providing  that  such  superior 
court  shall  have  exclusive  jurisdiction  of  all 
civil  actions  against  the  city  or  any  of  its 
officers.  Chicago,  etc.,  R.  Co.  v.  Nester,  63 
Mich.  657,  30  N.  W.  315. 

[IV,  B,  4] 


Nature  of  plea. — A  pleading  by  defendant 
in  replevin  admitting  the  taking  and  justify- 
ing under  legal  process,  and  praying  for  a 
restitution  of  the  property  replevied,  is  in 
confession  and  avoidance,  and  every  material 
allegation  therein  is  deemed  under  the  prac- 
tice act  to  be  controverted  by  plaintiff. 
Stringer  v.  Davis,  35  Cal.  25. 

9.  Heyman  f.  Covell,  36  Mich.  157;  Mc- 
Donald V.  Prescott,  2  Nev.  109,  90  Am.  Dec. 
517. 

10.  HejTman  c.  Covell,  36  Mich.  157. 

11.  Dayton  i\  Fry,  29  111.  525. 
Allegations  held  sufficient  upon  this  point 

see  Lammers  v.  Meyer,  59  111.  214. 

12.  Dayton  v.  Fry,  29  111.  525. 

13.  McDonald  v.  Prescott,  2  Nev.  109,  90 
Am.  Dec.  517. 

14.  Daniel  r.  Hardwick,  88  Ala.  557,  7 
So.  188;  Flentge  v.  Priest,  53  Mo.  540. 

15.  Daniel  r.  Hardwick,  88  Ala.  557,  7 
So.  188. 

Justification  under  tax  warrant. — ^Where 
defendant  justifies  under  a  warrant  for  the 
collection  of  taxes  and  the  plea  contains  all 
the  material  averments  in  relation  thereto,  it 
is  not  necessary  that  it  should  set  out  the 
collector's  warrant  in  full.  Mt.  Carbon  Coal, 
etc.,  Co.  v.  Andrews,  53  111.  176. 

16.  Debord  v.  La  Hue,  26  Ind.  212  (hold- 
ing that  an  answer  alleging  that  defendant 
took  the  property  under  execution,  without 
stating  whether  the  execution  was  against  the 
person  or  property  of  the  execution  defendant, 
is  insufficient)  ;  Parsley  v.  Huston,  3  Blackf. 
(Ind.)  348  (holding  that  a  plea  is  insufficient 
which  alleges  that  the  property  was  taken 
under  two  executions,  but  does  not  state  their 
nature,  whether  writs  of  fieri  facias  or  of 
capias  ad  satisfaciendum,  or  what  they  com- 
manded the  officer  to  do). 

17.  Thurston  v.  Boardman,  Wils.  (Ind.) 
433 ;  Kingsbury  \>.  Buchanan,  1 1  Iowa  387. 
But  see  Bridges  v.  Layman,  31  Ind.  384. 

18.  Daniel  v.  Hardwick,  88  Ala.  557,  7 
So.  188;  Olds  V.  Andrews,  66  Ind.  147;  Gentry 
V.  Bargis,  6  Blackf.  (Ind.)  261;  Parsley  V. 
Huston,  3  Blackf.  (Ind.)  348;  Philips  f.  Har- 
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and  was  taken  as  his  property/^  and  that  it  was  subject  to  be  so  taken,^*^  and  in 
addition  to  these  allegations  it  should  traverse  plaintiff ^s  allegation  of  ownership. 
If,  however,  a  plea,  although  insufficient  as  a  plea  of  justification  by  reason  of  the 
omission  of  necessary  allegations,  alleges  that  the  property  belonged  to  a  third 
person  and  was  not  the  property  of  plaintiff,  it  is  good  as  a  plea  of  property  in  a 
stranger,  and  the  other  allegations  may  be  treated  as  surplusage. 

6.  Different  or  Inconsistent  Pleas.  Defendant  may  in  replevin  as  in  other 
civil  actions  plead  more  than  one  plea,^^  he  being  entitled  to  plead  as  many  several 
matters  as  he  may  deem  necessary  for  his  defense,^*  notwithstanding  they  are 
to  some  extent  inconsistent;^^  but  these  separate  matters  of  defense  should  be 
distinctly  and  separately  pleaded. So  defendant  may  plead  both  non  cepit 
and  property  in  himself  or  a  stranger,^ ^  or  he  may  plead  both  an  absolute  and  a 
qualified  ownership  of  the  property/^  or  no  demise  and  no  rent  in  arrear/^  or  he 
may  set  up  a  general  denial  and  a  justification  in  his  answer  where  they  are  sepa- 
rately pleaded,^*^  notwithstanding  the  latter  might  be  proven  under  the  general 
denial. Where,  however,  defendant  sets  up  affirmative  defenses  in  addition 
to  a  general  denial,  which  might  have  been  shown  under  the  general  denial,  they 
may  be  stricken  out  on  motion,^^  and  if  defendant  in  addition  to  the  general  denial 


ris,  3  J.  J.  Marsh.  (Ky.)  122,  19  Am.  Dec. 
166;  Smith  v.  Winston, 'lO  Mo.  299. 

19.  Heyman  v.  Covell,  36  Mich.  157. 

20.  Daniel  v.  Hardwick,  88  Ala.  557,  7 
So,  188;  Olds  V.  Andrews,  66  Ind.  147. 

21.  Schemerhorn  v.  Mitchell,  15  111.  App. 
418. 

22.  Parsley  v.  Huston,  3  Blackf.  (Ind.) 
348.  See  also  Levi  v.  Darling,  28  Ind.  497; 
Dohson  V.  Owens,  5  Wyo.  325,  40  Pac.  442. 

Plea  of  property  in  defendant  or  third  per- 
son see  supra,  TV,  B,  4. 

23.  Davis  v.  Calvert,  17  Ark.  85;  Martin 
V.  Ray.  1  Blackf.  (Ind.)  291 ;  Scott  v.  Hughes, 
9  B.  Mon.,  (Ky.)  104;  Hackley  v.  Ogmun,  10 
How.  Pr.  (N.  Y.)  44.  But  see  Bennett  v. 
Holloway,  55  Miss.  211  (holding  that  under 
Code  (1871),  c.  16,  "not  guilty"  is  the  only 
plea  to  an  action  of  replevin,  and  that  any 
additional  plea  may  be  stricken  out  on  mo- 
tion, section  597  of  the  code  prescribing  what 
pleas  may  be  joined  having  no  reference  to 
actions  of  replevin)  ;  Vaiden  v.  Bell,  3  Rand. 
(Va.)  448  (holding  under  a  Virginia  statute 
that  defendant  in  replevin  could  not  plead 
several  pleas,  but  that  the  error  was  cured  by 
the  statute  of  jeofails  of  1819). 

24.  Davis  v.  Calvert,  17  Ark.  85;  Scott 
v.,  Hughes,  9  B.  Mon.  (Ky.)  104. 

25.  Lamotte  v.  Wisner,  51  Md.  543  {non 
cepit  and  property  in  defendant  or  a  stranger) ; 
Whitwell  V.  Wells,  24  Pick.  (Mass.)  25 
{non  eejnt  and  property  in  defendant  or  a 
stranger)  ;  Van  Holten  v.  Lewis,  1  McCord 
E,q.  (S.  C.)  12  (no  demise  and  no  rent  in 
arrear ) . 

26.  Martin  v.  Ray,  1  Blackf.  (Ind.)  291, 
in  which  it  was  held,  however,  that  this 
objection  is  not  one  of  substance  but  of 
form,  and  should  have  been  taken  advantage 
of  by  special  demurrer. 

27.  Illinois. — Amos  V.  Sinnott,  5  111.  440. 
Maryland. —  Lamotte    v.    Wisner,    51  Md. 

543;  Smith  v.  Morgan,  8  Gill  133. 

Massachusetts. —  Whitwell  v.  Wells,  24 
Pick.  25;  Simpson  v.  McFarland,  18  Pick. 
427,  29  Am.  Dec.  602. 


New  York. —  Hackley  Ogmun,  10  How. 
Pr.  44;  Shuter  V.  Page,  11  Johns.  196. 

Pennsylvania. —  Cummings  v.  Gann,  52  Pa. 
St.  484. 

United  States. —  Dickson  Mathers,  7  Fed. 
Cas.  No.  3,898a,  Hempst.  65. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  235. 

Defendant  may  plead  three  pleas,  non  cepit, 
property  in  himself,  and  property  in  another. 
Smith  i>.  Morgan,  8  Gill  (Md.)  133. 

28.  Hartshorne  v.  Seeds,  1  Chest.  Co.  Rep. 
(Pa.)  460,  holding  that  a  plea  of  a  qualified 
property  or  right  of  lien  and  a  plea  of  abso- 
lute ownership  are  both  claims  to  the  right 
of  possession  and  are  not  inconsistent  accord- 
ing to  the  rules  of  pleading. 

29.  Van  Holten  v.  Lewis,  1  McCord  Eq. 
(S.  C.)  12. 

30.  Williams  v.  Eikenberry,  22  Nebr.  210, 
34  N.  W.  373  (general  denial  and  plea  of 
justification  under  attachment  process)  ; 
Hackley  v.  Ogmun,  10  How.  Pr.  (N.  Y.)  44 
(general  denial  and  justification  under  exe- 
cution process). 

31.  Williams  v.  Eikenberry,  22  Nebr.  210, 
34  N.  W.  373. 

32.  Sparks  v.  Heritage,  45  Ind.  66  (hold- 
ing, that  since  proof  of  ownership  may  be 
made  by  defendant  in  replevin  under  general 
denial,  it  is  not  error  to  strike  out  a  special 
answer  setting  up  the  property  in  defend- 
ant) ;  Livingston  v.  Moore,  (Xcbr.  1902)  89 
N.  W.  289;  Ainsworth  v.  Lnve,  12  Pa.  Co. 
Ct.  273  (holding  tliat  a  Special  pica  in  re- 
plevin that  defendants  liave  a  lien  on  the 
goods  sued  for,  and  are  therefore  entitled  to 
possession,  amounts  to  the  general  issue,  and 
Avill  be  stricken  out  where  a  plea  of  the 
general  issue  Ava^;  filial  at  tlie  same  time.)  See 
also  Davis  v.  Warliold.  38  Ind.  461,  holding 
tliat  since  defondant  in  replevin  may  show 
under  a  gonoval  denial  that  the  title  to  the 
property  is  n^t  in  plaintilT,  a  paragraph  in 
the  ansA\'or  wliicli  in  achlition  to  a  general 
denial  sots  u])  title  in  a  tliird  person  is 
merely  an  argnnientative  denial  of  the  fact 
of  title  in  plaintitf,  which  plaintiff  would  be 
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pleads  separate  defenses  in  which  plaintiff's  ownership  of  the  property  and  the 
fact  of  its  detention  by  defendant  are  admitted,  the  general  denial  can  be  con- 
sidered only  as  a  denial  of  plaintiff's  right  to  immediate  possession  and  the  wrong- 
fulness of  the  detention  by  defendant.^^ 

7.  Affidavit  of  Defense.  In  jurisdictions  where  an  affidavit  of  defense  is 
required  to  be  filed. the  sufficiency  of  such  an  affidavit  in  an  action  of  replevin 
must  be  determined  by  the  same  rules  that  control  in  other  actions  where  like 
affidavits  are  required. The  affidavit  must  state  frankly  and  fairly  the  facts 
that  support  the  claim  advanced,^*^  and  any  subject  of  defense  set  up  must  be 
specifically  averred  and  nothing  left  to  inference. •'^^ 

C.  Avowry  or  Cognizance  and  Plea  Thereto  —  l.  Avowry  or  Cog- 
nizance —  a.  Justifying  Distress.  At  common  law,  in  an  action  of  replevin 
for  a  distress  for  rent,  an  avowry  or  cognizance  must  show  that  defendant 
had  title  to  the  demised  premises ;  but  this  rule  does  not  mean  that  he  must 
deduce  it  down  from  the  remotest  source.*^    The  statute  21  Hen.  YIII,  c.  19, 


required  to  prove  under  the  issue  formed  by 
the  o^eneral  denial,  and  that  therefore  the 
sustaining  of  a  demurrer  to  such  paragraph 
is  not  prejudicial  to  defendant. 

33.  Yandle  v.  Crane,  13  Kan.  344. 

34.  See,  generally.  Pleading,  31  Cyc.  231. 

35.  Miller  v.  Jackson,  34  Pa.  Super.  Ct. 
31. 

Affidavit  held  sufficient  see  Uncapher  v. 
Baltimore,  etc.,  R.  Co.,  112  Fed.  899. 

Affidavit  held  insufficient  see  Miller  f. 
Jackson,  34  Pa.  Super.  Ct.  31;  Ramsdell  v. 
Seybert,  27  Pa.  Super.  Ct.  133;  Strafford  v. 
Walter,  24  Pa.  Super.  Ct.  498. 

36.  Miller  v.  Jackson,  34  Pa.  Super.  Ct. 
31,  holding  that  where  defendant  claims 
ownership  of  the  property,  he  must  state 
fairly  the  facts  in  support  of  his  claim  and 
not  legal  conclusions  or  inferences. 

37.  Ramsdell  f.  Seybert,  27  Pa.  Super.  Ct. 
133. 

38.  Form  of  plea  of  avowry  in  replevin 

see  Martin  Civ.  Proc.  391;  2  Saunders  PI.  & 
Ev.  7G3,  764. 

Form  of  justification  for  removal  of  goods 
see  3  Cliitty  PI.  1094  (ed.  1872)  ;  Martin  Civ. 
Proc.  388. 

39.  Lavigne  v.  Russ,  36  Miss.  326;  Nichols 
V.  Dusenbury,  2  N.  Y.  283;  Wright  v.  Wil- 
liams, 5  Cow.  (K  Y.)  338;  Bain  r.  Clark, 
10  Johns.  (N.  Y.)  424;  Hopkins  v.  Hopkins, 
10  Johns.  (N.  Y.)  369;  Harrison  v.  Mcintosh, 
1  Johns.  (N.  Y.)  380;  Hawkins  v.  Eckles,  2 
B.  &  P.  359;  Dally  v.  Sillby,  1  Bro.  P.  C. 
525,  1  Eng.  Reprint  733  (holding  that  in 
avowries,  the  commencement  of  particular 
estates  must  be  shown,  as  that  such  a  one 
was  seized  in  fee  and  demised,  that  the  estate 
out  of  which  it  was  derived  may  appear  suffi- 
cient to  support  it)  ;  Poole  v.  Longueville,  2 
Saund.  282,  85  Eng.  Reprint  1063;  Reynolds 
V.  Thorpe,  1  Str.  796,  93  Eng.  Reprint  854; 
English  V.  Burnell,  2  Wils.  C.  P.  258,  95 
Eng.  Reprint  798. 

"An  avowry  as  distinguished  from  a  cogni- 
zance, imports  a  taking  in  one's  own  right: 
a  cognizance  imports  a  justification  under  the 
authority  of  another."  Browni  v.  Bissett,  21 
N.  J.  L.  46,  49. 

The  office  of  an  avowry  is  not  to  deny 
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property  in  plaintiff,  but  to  set  up  some  legal 
right  in  defendant  to  take  the  property  in 
dispute,  without  regard  to  its  ownership,  as 
that  it  was  subject  to  distress  for  rent,  dam- 
age feasant,  etc.  Simcoke  v.  Frederick,  Smith 
(Ind. )  64.  Wlien  the  party  who  has  made 
the  distress  comes  to  answer  for  it,  he  may 
justify  in  different  rights,  by  several  avow- 
ries, and  thus  bring  each  right  distinctly 
before  the  court.  Ross  r.  Holtzman,  20  Fed. 
Cas.  No.  12.075,  3  Cranch  C.  C.  391. 

In  Vermont  it  is  not  necessary  for  defend- 
ant to  set  forth  his  title  in  the  avowry.  It  is 
enough  to  state '  that  he  was  the  owner  or 
lawful  occupant  of  the  close.  That  rule  in 
the  old  English  cases  only  applies  to  cases  of 
distress  for  rent,  where  the  landlord  who  dis- 
trained was  out  of  possession  and  whose  right 
to  claim  rent  and  made  distress  therefor 
depended  wholly  on  his  title.  In  such  cases 
there  was  a  manifest  propriety  in  requiring 
him  to  set  out  his  title.  In  this  state  there 
is  no  such  species  of  replevin,  and  there  is 
no  propriety  in  requiring  the  avowant  to  set 
out  his  title  any  more  than  in  trespass  or 
ejectment.    Gipson  v.  Bump,  30  Vt.  175. 

An  avowry  bad  in  part  is  bad  for  the 
whole. —  Pemberton  f.  Van  Rensselaer,  1 
Wend.  (K  Y.)  307. 

Rent  charge. —  There  can  be  no  avowry 
for  a  rent  charge  upon  land  payable  to  one 
who  has  no  reversion.  Pluck  v.  Digges,  2 
Dow.  &  CI.  180,  6  Eng.  Reprint  695. 

One  tenant  in  common  cannot  avow  alone 
for  taking  cattle  damage  feasant,  but  hp 
ought  also  to  make  cognizance  as  bailiff  of 
his  companion.  Culley  Vf.  Spearman,  2  H.  Bl. 
386,  3  Rev.  Rep.  420. 

Husband  and  wife. — A  husband  may  avow 
in  his  own  name  for  rent  due  in  right  of  his 
wife.  Gravenor  r.  Woodhouse,  2  Bing.  71,  9 
Moore  C.  P.  148,  9  E.  C.  L.  486. 

40.  Wright  r.  Williams,  5  Cow.  (N.  Y.) 
338. 

For  example  if  defendant  be  seized  in  his 
demesne  as  of  fee,  it  is  enough  for  him  to  say 
so  generally.  Wright  v.  Williams,  5  Cow. 
(N.  Y.)  338.  Or,  if  seized  or  possessed  of 
an  inferior  estate,  he  must  show  the  seizin 
in  fee  of  the  one  under  whom  he  claims;  and 
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was  passed  to  meet  the  difficulty  of  knowing  who  the  tenant  was,  in  the  cases 
mentioned  in  the  preamble.  It  therefore  dispensed  with  the  naming  of  any  person 
certain  as  tenant;  but  it  left  the  necessity  for  showing  specifically  the  landlord's 
title,  as  at  common  law.^^  To  get  rid  of  this  difficulty  the  statute  11  Geo.  II  was 
passed  in  England.  This  statute  made  it  sufficient  for  defendants  in  replevin 
to  avow  or  make  cognizance  generally  without  setting  forth  the  title  of  the  land- 
lord or  lessor, ^2  and  has  been  expressly  made  of  force,  or  adopted  in  practice, 
in  many  of  the  United  States.^^  Even  under  this  act,  the  existence  of  a  demise 
at  a  certain  rent  mentioned  must  be  averred,  as  well  as  enjoyment  under  it  during 
the  time  in  which  the  rent  accrued,  and  that  such  rent  remains  due.^*    But  while 


then  trace  the  title  to  himself  particularly, 
down  through  its  different  stages.  Wright  v. 
Williams,  supra.  So  if  the  demise  was  made 
by  another,  he  must  show  the  lessor's  estate, 
and  trace  it  particularly  down  to  himself. 
Wright  V.  Williams,  supra. 

41.  Banks  v.  Angell,  7  A.  &  E.  843,  2  Jur. 
657,  7  L.  J.  Q.  B.  109,  3  N.  &  P.  94,  34 
E.  C.  L.  439. 

42.  See  Banks  v.  Angell,  7  A.  &  E.  843, 
2  Jur.  657,  7  L.  J.  Q.  B.  109,  3  N.  &  P.  94; 
34  E.  C.  L.  439;  Staniford  v.  Sinclair,  2 
Bing.  193,  3  L.  J.  C.  P.  0.  S.  247,  9  Moore 
C.  P.  376,  9  E.  C.  L.  541. 

43.  Tavlor  v.  Moore,  3  Harr.  (Del.)  6; 
Wright  V.  Mathews,  2  Blackf.  (Ind.)  187: 
Nichols  V.  Dusenbury,  2  N.  Y.  283;  Hill  v. 
Stocking,  6  Hill  (K  Y.)  277;  Barr  v. 
Hughes,  44  Pa.  St.  516;  Franciscus  v. 
Eeigart,  4  Watts  (Pa.)  98. 

Under  2  N.  Y.  Rev.  St.  p.  529,  §  41,  a 
general  avowry  which  does  not  set  forth  the 
landlord's  title  is  good  when  the  tenant  is  in 
the  enjoyment  of  the  premises  at  the  time 
the  distress  is  made,  although  the  rent  is 
payable  in  advance,  and  the  tenant  leaves  the 
premises  before  the  end  of  the  period  for 
which  the  rent  was  to  be  paid.  Nichols  v. 
Dusenbury,  2  N.  Y.  283. 

In  South  Carolina,  the  statute  11  Geo.  II, 
c.  19,  although  not  expressly  made  of  force, 
has  been  adopted  in  practice.  Moorhead  v. 
Barrett,  Cheves  99. 

Rule  applicable  to  distress  for  ground-rent. 
Franciscus  v.  Reigart,  4  Watts  (Pa.)  98; 
McCurdy  v.  Randolph,  2  Pa.  L.  J.  Rep. 
323. 

Avowries  and  cognizances  for  distresses 
damage  feasant  are  not  within  the  statute 
11  Geo.  II,  c.  19,  §  22.  They  remain  there- 
fore as  they  were  at  common  law,  and  are 
regulated  by  the  same  principles  as  avowries 
for  distress  for  rent  before  the  statute. 
Wright  V.  Williams,  5  Cow.  (N.  Y.)  338; 
Poole  r.  Lon^uevill,  2  Saund.  282,  284c 
note  (3),  85  Eng.  Reprint  1066.  Under  the 
Vermont  practice,  in  replevin  for  beasts  im- 
pounded, if  defendant  wishes  to  justify,  he 
must  plead  an  avowry,  as  at  common  law,  set- 
ting forth  the  facts  relied  upon.  Howard  v. 
Black,  49  Vt.  9.  An  avowry,  justifying  the 
taking  of  cattle  damage  feasant,  is  sufficient 
without  ju^^tifying  the  detention.  Osgood  r. 
Green,  30  N.  H.  210.  An  avowant  for  a  dis- 
tress of  cattle  of  a  stranger,  for  rent,  need 
not  sliow  that  they  were  levant  et  coucJiant 
on  the  demised  premises.    It  is  enough  to  say 


they  were  there;  and  it  lies  with  plaintiff  to 
plead  that  they  were  not  levant  et  couchant. 
Wright  V.  Williams,  supra. 

4:4:.  Lavigne  v.  Russ,  36  Miss.  326  (hold- 
ing that  the  same  rule  applies  where  goods 
distrained  for  rent  are  replevied  by  a 
stranger)  ;  Barr  v.  Hughes,  44  Pa.  St.  516; 
Thomas  v.  Pierce,  1  Chest.  Co.  Rep.  (Pa.) 
403;  Moorhead  v.  Barrett,  Cheves  (S.  C.)  99 
(holding  that  there  may  possibly  be  cases 
where  plaintiff  in  replevin  may  require  the 
avowant  to  set  out  title  to  land,  as  where 
plaintiff  is  a  stranger  to  the  avowant,  but, 
as  between  landlord  and  tenant,  it  never  can 
be  necessary)  ;  Banks  v.  Angell,  7  A.  &  E. 
843,  2  Jur.  657,  7  L.  J.  Q.  B.  109,  3  N.  &  P. 
94,  34  E.  C.  L.  439. 

In  New  York,  since  2  Rev.  St.  529,  §  41, 
an  avowry  that  the  goods  were  taken  by  way 
of  distress  for  rent  need  not  set  forth  the 
landlord's  title  in  detail,  nor  name  any  per- 
son certain  as  the  tenant,  but  it  must  still 
show  all  the  essential  facts  giving  the  right 
to  distrain.  Hill  ly.  Stocking,  6  Hill  277, 
holding  that  an  avowry  is  insufficient  if  it 
does  not  show  that  defendant  was  landlord. 

An  avowry  setting  up  a  distress  on  parcel 
of  the  demised  premises  must  show  the  facts 
essential  to  the  landlord's  right  to  distrain 
with  as  much  certainty  as  an  avowrv  relating 
to  the  whole.  Hill  v.  Stocking,  6  Hill  (N.  Y.) 
277. 

The  omission  of  the  requisite  averments 

cannot  be  aided  by  setting  forth  the  distress 
warrant  and  affidavit.  Hill  v.  Stocking 
6  Hill  (N.  Y.)  277. 

A  cognizance  by  defendant  as  bailiff,  for 
double  rent,  under  11  Geo.  II,  c.  19,  §  18, 
should  show  the  terms  of  the  tenancy,  and  of 
the  notice  to  quit,  in  order  that  the  tenant's 
power  to  determine  the  tenancy  by  notice  to 
his  landlord,  and  the  sufficiency  in  law  of 
the  notice  given,  mav  appear.  Humblestone 
r.  Dubois,  2  Dowl.  P.'  C.  N.  S.  506,  12  L.  J. 
Excli.  98,  10  M.  &  W.  765. 

Cause  of  distress. — An  avowry  in  replevin 
that  tlie  taking  of  tlie  goods  was  on  premises 
leased  for  wliich  rent  was  in  arrears  is  suf- 
ficient, altliough  it  does  not  allege  that  tlie 
distress  was  taken  for  that  rent.  Baird  r. 
Porter,  67  Pa.  St.  105;  Pullen  r.  Palmer. 
Carth.  328,  90  Eng.  Reprint  792.  The  word 
bocause  {(fuia)  in  the  avowry  sufficiently 
shows  the  cause  of  the  distress,  altliougli  the 
taking  is  not  expressly  aA'owed  as  for  and 
in  tlie  name  of  a  distress  for  iho  ren+  due  and 
in  arrear.    Baird  v.  Porter.  (i7  Pa.  St.  105. 
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the  rent  reserved  must  be  accurately  stated,  the  rent  in  arrears  need  not  be.** 
Nor  need  the  avowry  show  that  the  goods  distrained  belonged  to  the  tenant.*® 
In  avowing  as  executor  for  a  distress  for  rent,  the  avowant  must  show  affirmatively 
that  the  rent  fell  due  before  his  testator's  death ;  but  it  is  unnecessary  to  show 
the  title  of  the  testator.^^  Although  the  landlord  may  avow  generally  since  the 
statute,  he  must  prove  his  title  to  the  rent  as  he  alleges  it.*®  While  it  is  not 
necessary  to  set  forth  the  warrant  and  affidavit  in  the  avowry,  a  general  averment 
of  the  distress  being  sufficient,^^  yet  if  it  sets  out  a  defective  affidavit,  the  avowry 
is  demurrable. 

b.  Justifying  Taking  Under  Execution.  An  avowry  justifying  taking  prop- 
erty under  fieri  facias  must  aver  that  it  was  the  property  of  defendant  in  execu- 
tion and  subject  to  execution.^^ 

e.  Aider  by  Verdict  or  Judgment.  All  formal  defects  in  an  avowry  or  cog- 
nizance are  cured  by  plaintiff  pleading  over  and  verdict  or  judgment  on  issue 
joined. Whether  failure  of  an  avowry  to  allege  the  title  of  defendant,  where 
such  allegation  is  necessary,  is  cured  by  verdict  is  a  question  upon  which  the 
authorities  are  contradictory.    The  better  rule  perhaps  is  that  such  a  case  is  one 


45.  Phipps  V.  Boyd,  54  Pa.  St.  342;  Barr 
V.  Hughes,  44  Pa.  St.  516,  517,  where  it  is 
said:  "It  is  the  demise  at  'such  a  certain 
rent,'  not  the  amount  of  rent  unpaid,  which 
is  the  foundation  of  his  claim.  It  is  that 
alone  which  is  legally  essential  to  his  right. 
The  demise  of  itself  shows  how  much  rent 
is  due."  See  also  Lougee  v.  Colton,  9  Dana 
(Ky.)  123.  But  see  Thomas  v.  Pierce,  1 
Chest.  Co.  Rep.  (Pa.)  403,  holding  that  an 
avowry  of  rent  in  arrear,  in  an  action  of 
replevin,  should  state  the  amount  of  rent  due 
and  unpaid. 

46.  Applegate  r.  •  Crawford,  2  Ind.  579; 
Wright  v.  Mathews,  2  Blackf.   (Ind.)  187. 

An  avowry  admits  the  ownership  of  the 
goods  in  the  plaintiff  in  the  manner  in  which 
it  is  alleged  in  the  declaration.  Ball  v.  Penn, 
10  Pa.  Super.  Ct.  544;  Clarke  r.  Davies,  2 
Marsh.  386,  7  Taunt.  72,  2  E.  C.  L.  265. 

While  the  goods  were  in  defendant's  pos- 
session, there  could  be  no  such  thing,  at 
common  law,  as  an  avowry  or  cognizance  in 
an  action  of  replevin  for  a  distress  for  rent. 
Cassidy  v.  Elias,  90  Pa.  St.  434  (holding  that 
if  defendant  claims  as  owner,  that  claim  is  in- 
consistent with  the  allegation  that  the  prop- 
erty was  seized  as  a  pledge  for  rent  in  arrear, 
for  it  is  a  confession  that  the  goods  are 
owned  by  the  tenant.  If,  on  the  other  hand, 
he  depends  on  his  own  right  to  distrain,  he 
can  have  no  standing  unless  he  has  sur- 
rendered the  property  in  obedience  to  the  com- 
mand of  the  writ)  ;  Baird  v.  Porter,  67  Pa. 
St.  105. 

47.  Wright  V.  Williams,  5  Cow.  (K  y.) 
338. 

48.  Martin  v.  Burton,  1  B.  &  B.  279,  3 
Moore  C.  P.  608,  5  E.  C.  L.  635;  Meriton 
V.  Gilbee,  2  Moore  C.  P.  48,  8  Taunt.  159,  4 
E.  C.  L.  89. 

49.  Tavlor  v.  Moore,  3  Harr.  (Del.)  6; 
Tice  V.  Norton,  4  Wend.  (K  Y.)  663;  Alex- 
ander V.  Harris,  4  Cranch  (U.  S.)  299,  2 
L.  ed.  627  (holding  that  an  averment  of  a 
demise  for  three  years  is  not  supported  by 
proof  of  a  lease  for  one  year  certain,  and 
two  years   further  possession,   on  the  same 
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terms,  by  consent  of  the  landlord)  ;  Philpott 
V.  Dobbinson,  6  Bing.  104,  7  L.  J.  C.  P.  0.  S. 
248,  3  M.  &  P.  320,  19  E.  C.  L.  55.  But 
in  Forty  v.  Imber,  6  East  434,  2  Smith  K.  B. 
548,  a  variance  between  the  demise,  as  stated 
in  the  avowry  and  as  proved,  was  held  im- 
material, expressly  upon  the  ground  that  the 
strictness  of  the  proceedings  in  this  action 
at  common  law  had  been  relaxed  by  the 
statute  of  11  George  II,  c.  19,  §  22,  and  that 
since  that  statute  defendant  might  recover 
rent  for  a  less  period  than  he  avowed  for. 

If  defendant  set  forth  the  name  of  the  per- 
son claimed  to  be  tenant,  instead  of  availing 
himself  of  the  statute  in  this  particular,  he 
will  be  bound  to  prove  the  allegation  as  laid. 
Hill  V.  Stocking,  6  Hill  (N.  Y.)  277. 

An  allegation  that  the  warrant  was  under 
seal  or  that  it  was  directed  to  any  one  is 
unnecessary,  it  being  alleged  to  have  been  duly 
issued  and  delivered  for  execution  to  de- 
fendant. Pveid  V.  McWhinnie,  27  U.  C.  Q.  B. 
289. 

50.  Wright  v.  Mathews,  2  Blackf.  (Ind.) 
187;  Dudley  v.  Harvey.  59  Miss.  34;  Hill  V. 
Stocking,  6  Hill  (N.  Y.)  277;  Webber  i;. 
Shearman,  6  Hill  (N.  Y.)  20. 

In  pleading  a  warrant  of  distress  as  justifi- 
cation for  taking  property,  an  officer  is  not 
bound  to  aver  that  the  land  for  which  rent 
was  due  was  situated  in  the  county.  Asbell 
V.  Tipton,  1  B.  Mon.  (Ky.)  300.  But  to  au- 
thorize a  judgment  de  retorno  habendo,  in 
favor  of  an  officer  who  has  taken  property 
under  a  distress  warrant,  he  should  aver  and 
prove  that  rent  was  due  for  land  in  the 
county,  and  such  other  facts  as  show  that  the 
warrant  rightfully  issued.  Asbell  f.  Tipton,  1 
B.  Mon.  (Ky.)  300. 

51.  Dudley  v.  Harvey,  59  Miss.  34. 

52.  Dillon  V.  Wright,  4  J.  J.  Marsh.  (Ky.) 
254;  Whittington  v.  Deering,  3  J.  J.  Marsh. 
(Ky.)  684. 

53.  Loomis  v.  Tyler,  4  Day  (Conn.)  141; 
Kerley  v.  Hume,  3  T.  B.  Mon.  (Ky.)  181. 

A  mistaken  date  in  the  avowry  is  not 
ground  for  arresting  judgment.  Lewis  i/. 
Clagett,  Smith  (N.  H.)  187. 
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of  defective  title,  and  not  of  a  title  defectively  set  forth,  and  therefore  the  defect 
is  not  cured  by  verdict.^*  And  where  the  avowry  is  defective  in  failing  to  show 
the  legal  issue  of  the  distress  warrant,  it  has  been  held  proper  to  arrest  the 
judgment. 

2.  Plea  —  a.  Requisites  and  Sufficiency.  A  plea  in  bar  to  an  avowry  must 
be  sufficiently  certain  and  specific  to  demonstrate  the  insufficiency  of  the  allega- 
tions therein.^^  A  plea  to  an  avowry  is  bad  if  it  does  not  answer  all  that  it  pro- 
fesses to  answer,^'^  or  if  it  tenders  an  immaterial  issue;  plaintiff  in  replevin  may 
plead  several  pleas  to  the  avowry  or  cognizance  of  defendant  but  it  seems  that 
a  plea  which  attempts  to  answer  two  distinct  avowries  is  bacl,  although  it  alleges 
that  the  premises  and  the  rent  mentioned  in  both  avowries  are  the  same.®^  It 
has  been  held  that  a  plea  to  an  avowry  or  cognizance  need  not  allege  any  place 
of  taking,  but  that  it  is  sufficient  if  it  refers  to  the  property  mentioned  in  the 
declaration  and  avowry.®^  If  plaintiff  means  to  make  the  place  material,  he  must, 
in  his  plea  in  bar  or  rephcation  to  the  avowry,  traverse  the  taking  in  the  place 
alleged  in  the  avowry,  and  take  issue  thereon. An  omission  to  join  issue  on 
an  avowry  for  rent  in  arrear,  or  otherwise  to  notice  it  on  the  record,  is  a  mere 
irregularity,  and  is  cured  by  verdict  of  "no  rent  due.'' 

b.  Particular  Pleas.  To  an  avowry  in  case  of  distress  for  rent,  plaintiff  in 
replevin  may  plead  no  rent  in  arrear,^*  or  non  tenure or  may  traverse  or  deny 


54.  Bain  v.  Clark,  10  Johns.  (N.  Y.)  424; 
English  V.  Burnell,  2  Wils.  C.  P.  258,  95  Eng. 
Reprint  798.  Contra,  Ereeman  v.  Jugg,  3 
Salk.  307,  91  Eng.  Reprint  841. 

55.  Whitney  v.  Carle,  8  B.  Mon.  (Ky.) 
171. 

56.  Manuel  v.  Reath,  5  Phila.   (Pa.)  11, 

holding  that  in  replevin  lor  goods  distrained, 
a  plea  to  defendant's  avowry,  alleging  that 
defendant  has  parted  with  all  his  interest  in 
the  premises,  but  not  stating  that  his  interest 
was  an  estate  for  years,  is  bad  on  demurrer ; 
for  a  lessor  with  an  estate  in  fee  may  grant  it 
absolutely,  and  yet  retain  the  right  of  dis- 
tress. And  see  Milliken  v.  Selye,  6  Hill 
(N.  Y.)  623. 

57.  Nichols  v.  Dusenbury,  2  N.  Y.  283, 
holding  that  where  a  defendant  in  replevin 
avowed  the  taking  of  the  goods  as  a  distress 
for  a  quarter's  rent  payable  in  advance,  and 
the  plea  thereto,  professing  to  be  a  complete 
answer,  showed  that  the  lessee  occupied  the 
premises  for  a  part  of  the  quarter  and  then 
abandoned  the  premises  as  untenantable  in 
consequence  of  the  landlord  not  finishing  or 
repairing  them  according  to  his  agreement, 
the  plea  was  bad, 

58.  James  v.  Dunlap,  3  111.  481. 

59.  Roberts  v.  Tennell,  4  Litt.  (Ivy.)  286. 

60.  Nichols  v.  Dusenbury,  2  N.  Y.  283, 
holding,  however,  that  the  rule  is  otherwise, 
if  one  of  the  avowries  be  bad  in  substance. 

61.  Judd  v.  Fox,  9  Cow.  (N.  Y.)  259. 
See  also  Lougee  v.  Col  ton,  9  Dana  (Ky.)  123, 
holding  that  as  a  distress  warrant  may  be 
levied  anywhere  in  the  county,  the  common- 
law  doctrine  that  made  tlie  loctis  in  quo 
traversable  is  inapplicable;  and  a  plea  of 
"  cepit  in  alio  loco "  is  immaterial. 

62.  Gardner  v.  Humphrey,  10  Johns. 
(N.  Y.)  53. 

63.  Ingle  v.  Wallack,  1  Black  (U.  S.)  96, 
17  L.  ed.  50. 

64.  Home  v.  Lewin,  1  Ld.  Raym.  639,  641, 


91  Eng.  Reprint  1328,  where  it  is  said: 
"  Reins  in  arrer  e  is  the  proper  plea  in  bar  of 
an  avowry,  and  is  quasi  a  general  issue." 

A  plea  strictly  denying  any  rent  in  arrear 
is  necessary  (Lougee  v.  Colton,  2  B.  Mon. 
(Ky.)  115)  ;  and  to  say  that  the  tenant  was 
indebted  the  rents  in  the  avowry  mentioned, 
without  denying  that  any  was  due,  is  not 
good  ( Lougee  p.  Colton,  supra ) . 

A  plaintiff  in  replevin  may  plead  a  com- 
pulsory payment  to  the  ground  landlord  or 
other  encumbrancer  having  claims  paramount 
to  those  of  .the  immediate  landlord  making 
the  distress.  Under  such  a  state  of  facts  the 
proper  form  of  plea  is  riens  in  arrere,  con- 
cluding to  the  country.  Jones  v.  Morris,  3 
Exch.  742,  18  L.  J.  Exch.  477;  Taylor  v. 
Zamira,  2  Marsh.  220,  6  Taunt.  524,  16  Rev. 
Rep.  668,  1  E.  C.  L.  736;  Sapsford  v.  Fletcher, 
4  T.  R.  511.  See  also  Johnson  v.  Jones,  9 
A.  &  E.  809,  8  L.  J.  Q.  B.  124,  1  P.,  &  D.  651, 
36  E.  C.  L.  423. 

Plea  of  no  rent  in  arrear  admits  the  demise 
as  set  forth  in  the  avowry, — ^  Bloomer  v. 
Juhel,  8  Wend.  (N.  Y.)  448;  Alexander  v. 
Harris,  4  Cranch  (U.  S.)  299,  2  L.  ed.  627; 
Greer  v.  Nourse,  10  Fed.  Cas.  No.  5,793,  4 
Cranch  C.  C.  527 ;  Hill  r.  Wright.  2  Esp.  669. 

65.  Bloomer  v.  Juhel,  8  Wend.  (N.  Y.) 
448,  holding  that  a  plea  of  non  tenure,  to  an 
avowry  for  rent  setting  forth  seizin  in  A,  B, 
and  deducing  title  from  him  to  the  avowant, 
and  also  showing  a  reversionary  interest  in 
the  avowant  after  the  termination  of  the 
demise  under  which  the  distress  was  made, 
admits  the  seizin  and  the  demise  to  the 
avowant  from  the  tenant  of  the  frcoliold ;  it 
only  puts  in  issue  the  demise  untler  which  the 
distress  was  taken. 

Determination  of  tenancy  must  be  shown. 
—  A  i)loa  to  an  avowry  alleging  a  tenancy, 
which  does, not  show  a  determination  of  the 
tenancy  by  the  expiration  of  the  lease,  and 
how  it  determined,  is  not  a  good  plea.  \Miit- 
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the  title  set  out  in  the  avowry/^  or  set  up  new  matter  in  avoidance  of  the  bar 
interposed  by  the  avowry/^  Thus  plaintiff  may  plead  to  defendant's  avowry 
any  matter  showing  an  abuse  of  the  distress,  or  any  unlawful  or  illegal  proceed- 
ings by  defendant,  after  the  taking. So  a  plea  which  sets  up  as  an  answer 
to  the  avowry  that  the  landlord  did  not  have  lawful  cause  to  sue  out  the  writ 
presents  an  issue  which  the  tenant  has  a  right  to  propound.^''  But  plaintiff  cannot 
plead  nil  habuit  in  tenementis;  and  the  plea  de  injuria  sua  propria,  etc.,  to  an 
avowry  or  cognizance,  has  been  held  bad  upon  special  demurrer,'^  except  where 
the  avowry  consists  of  matter  of  excuse  only.'^^  The  pendency  of  an  attachment 
execution  must  be  pleaded  in  abatement  and  not  in  bar.'^^  A  plea  of  tender, 
to  an  avowry  or  cognizance,  need  not  say  tout  temps  prist;  nor  make  a  profert 
of  the  money  in  court. Where  defendant  is  an  officer  holding  process,  there  is 
an  obvious  distinction- between  the  case  where  he  justifies  or  avows  under  that 
process,  as  taking  the  goods  of  plaintiff  in  replevin,  and  where  the  process  is  against 
a  third  person,  not  plaintiff  in  replevin.  If  of  plaintiff  in  replevin,  plaintiff  in 
such  case  may  deny  the  writ  by  nul  tiel  record,  or  he  may  traverse  the  matter  of 
mere  fact  alleged  in  the  plea  or  avowry;  but  if  the  process  is  against  a  third 
person  not  plaintiff,  the  denial  of  property  becomes  the  material  allegation, 
and  plaintiff  will  not  be  permitted  to  pass  by  this  traverse  and  deny  the  matters 
in  the  introductory  part  of  the  plea,  although  set  out  in  the  form  of  avowry.''^ 
D.  Subsequent  Pleadings  —  l.  Replication  or  Reply  —  a.  Necessity.  In 
replevin  a  general  denial  closes  the  issues  and  a  reply  is  unnecessary."^^  This 
mode  of  pleading,  however,  is  not  compulsory.  Defendant  may,  if  he  so  elect, 
plead  the  specific  facts  constituting  his  defense,  in  which  case  the  ordinary  rules 


ney  v.  Carle,  8  B.  Mon.  (Ky.)  171.  A  plea 
to  an  avowry  of  distress  made  for  rent,  "  that 
when  the  distress  was  made,  the  relation  of 
landlord  and  tenant  had  ceased,  the  landlord 
was  in  possession  and  the  goods  were  not  on 
the  demisf^d  premises  "  is  not  good.  Lougee 
u.  Colton,  2  B.  Mon.  (Ky.)  115. 

66.  Sullivan  v.  Stradling,  2  Wils.  C.  P. 
208.  95  Eng.  Reprint  7G9. 

67.  Curtis  u.  Jones,  3  Den.  (N.  Y.)  590. 
For  this  purpose  he  may  show,  in  answer 

to  an  avowry  justifying  under  a  mechanic's 
lien,  that  the  work  was  done  under  an  agree- 
ment which  precluded  the  party  from  setting 
up  a  lien  in  his  favor,  or  which  was  consistent 
with  the  existence  of  such  a  right.  Curtis  v. 
Jones,  3  Den.  (N.  Y.)  590.  But  the  answer 
to  the  avowry,  whatever  it  may  be,  must  be 
properly  pleaded ;  and  when  an  agreem^ent  is 
set  up  in  a  plea,  its  terms  and  provisions 
must  be  stated  witli  reasonable  certainty  and 
precision.    Curtis  v.  Jones,  supra. 

68.  Osgood  V.  Green,  30  N.  H.  210. 

For  example  plaintiff  may  plead  matter 
which  shows  defendant  to  be  a  trespasser  ah 
initio.  Adams  v.  Adams,  13  Pick.  (Mass.) 
384;  Osgood  V.  Green,  30  N.  H.  210;  Kimball 
r.  Adams,  3  N.  H.  182;  Hopkins  v.  Hopkins, 
10  Johns.  (N.  Y.)  369;  Jones  v.  Morris,  3 
Exch.  742,  18  L.  J.  Exch.  477. 

A  plea  in  bar,  setting  forth  a  trespass  by 
the  landlord,  but  not  alleging  an  eviction,  is 
insufficient.  Hunt  v.  Cope,  Cowp.  242,  98 
Eng.  lleprint  1065. 

69.  Hauser  v.  Robbins,  61  Miss.  551. 

70.  Taylor  v.  Zamira,  2  Marsh.  220,  6 
Taunt.  524,  16  Rev.  Rep.  668,  1  E.  C.  L.  736; 
Sullivan  v.  Stradling,  2  Wils.  C.  P.  208,  95 
Eng.  Reprint  769. 
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71.  Hopkins  v.  Hopkins,  10  Johns.  (N.  Y.) 
369;  Wallace  v.  Hibbs,  4  Phila.  (Pa.)  154; 
Jones  V.  Kitchin,  1  B.  &  P.  76;  Crogate's  Case, 

8  Coke  666,  77  Eng.  Reprint  574. 

72.  Pardons  v.  Selby,  9  Bing.  756,  23 
E.  C.  L.  791  [affirming  3  B.  &  Ad.  2,  23 
E.  C.  L.  1]. 

73.  Derham  v.  Berry,  5  Phila.  (Pa.)  475. 

74.  Hunter  v.  Le  Conte,  6  Cow.  (N.  Y.) 
728 

75.  Brown  v.  Bissett,  21   N.  J.  L.  267. 

76.  Boswell  v.  Green,  25  N.  J.  L.  390; 
Brown  v.  Bissett,  21  N.  J.  L.  267,  holding 
that  a  denial  in  plaintiff's  plea  of  matter  al- 
leged in  the  introductory  part  of  defendant's 
avowry,  such  as  the  existence  of  the  writ  of 
attachment,  the  proceedings  of  the  sheriff,  and 
lew,  etc.,  renders  the  plea  bad. 

77.  Street  f.  Morgan,  64  Kan.  85,  '67  Pac. 
448  (holding  that  additional  averments  in  the 
answer  that  defendant  is  entitled  to  the  pos- 
session of  the  property  because  he  is  the  owner 
thereof,  and  for  the  further  reason  that  the 
property  had  been  delivered  to  him  by  an 
officer  who  seized  it  in  another  replevin  ac- 
tion between  the  same  parties,  does  not  en- 
large the  issues,  nor  make  a  reply  to  the 
answer  necessary)  ;  White  v.  Gemeny.  47  Kan. 
741,  28  Pac.  1011,  27  Am.  St.  Rep.  320;  Rus- 
sell V.  Smith,  14  Kan.  366 ;  Wilson  v.  Fuller, 

9  Kan,  176  (holding  that  an  answer  in  re- 
plevin setting  forth  that  the  property  in  con- 
troversy is  the  property  of  a  third  person, 
and  that  defendant  as  sheriff  has  levied  an 
attachment  on  it,  and  holds  it  as  the  property 
of  said  third  person,  is  in  effect  only  a  general 
denial,  and  needs  no  reply)  ;  Craig  v.  Grant, 
6  Mich.  447 ;  Westover  v.  Vandoran,  29  Nebr. 
652,  46  N.  W.  47. 
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of  pleading  will  apply;  and  if  new  matter  is  pleaded  in  the  answer  requiring  a 
reply,  such  reply  must  be  filed/^  or  the  new  matter  will,  for  the  purposes  of  the 
trial,  be  taken  as  true.''^  So  it  is  held  in  some  jurisdictions  that  an  answer  of 
property  in  a  third  person,  or  in  defendant,  in  effect  denies  the  property  or  owner- 
ship of  plaintiff,  and  is  a  good  plea  in  bar,  and  completes  the  issue  without  the 
necessity  of  a  reply. But  where  defendant  pleads  property  in  himself  or  in  others 
and  also  by  special  traverse  denies  that  the  property  belongs  to  plaintiff  in  manner 
and  form,  etc.,  plaintiff  should  reply  by  taking  issue  on  the  traverse  and  reaffirm- 
ing the  property  to  be  in  himself  in  mode  and  form.^^  If  permitted  by  statute, 
plaintiff  may  reply  double  in  an  action  of  replevin. Under  the  codes  of  some 
states  a  reply  is  only  required  when  a  counter-claim  is  pleaded. 

b.  Requisites  and  Sufficiency.  The  rules  relating  to  the  requisites  and  suffi- 
ciency of  replications  or  replies  generally  are  applicable  to  such  pleadings  in 
actions  of  replevin.  Where  a  reply  is  necessary,  plaintiff  may  allege  therein 
any  new  matter  not  inconsistent  with  the  complaint  which  constitutes  a  defense 
to  new  matter  in  the  answer.  A  replication  or  reply  must  answer  the  whole 
plea,^^  and  should  not  tender  a  collateral  issue,  or  it  will  be  demurrable.  A 
general  averment  of  fraud  in  a  replication  in  replevin  is  sufficient,  it  being  unneces- 
sary to  give  the  history  and  details  of  the  fraud. 

2.  Rejoinder.  The  necessity  for  a  rejoinder  in  an  action  of  replevin  depends 
upon  the  circumstances  of  the  case.^*^ 

E.  Demurrer — 1.  Grounds.  Defects  in  the  declaration,  complaint,  or  peti- 
tion, in  an  action  of  replevin,  may  be  taken  advantage  of  by  demurrer,  as  in 
other  actions.      Such  a  declaration  or  complaint  is  not  demurrable  if  the  facts 


78.  Hunt  V.  Bennett,  4  Greene  (Iowa) 
512  (holding,  however,  that  an  allegation  in 
an  answer  to  a  suit  of  replevin  that  defendant 
"  is  rightfully  entitled  to  the  property  and  to 
the  possession  thereof,"  following  a  denial  of 
all  the  averments  in  plaintiff's  petition,  is 
cumulative  of  these  denials,  and  not  new  mat- 
ter requiring  a  denial )  ;  Westover  v.  Van- 
doran,  29  Nebr.  652,  46  N.  W.  47;  Ferrell  'c. 
Humphrey,  12  Ohio  112,  holding,  however, 
that  where  defendant  is  not  prejudiced 
thereby,  the  want  of  a  replication  is  not  a 
sufficient  ground  to  reverse  the  judgment. 

79.  Simmons  y.  Jenkins,  76  111.  479;  Lewis 
r.  Buck,  7  Minn.  104,  82  Am.  Dec.  73;  West- 
over  X.  Vandoran,  29  Nebr.  652,  46  K  W.  47. 

80.  Landers  v.  George,  40  Ind.  160;  Biddle 
r.  Parke,  12  Ind.  89;  Williams  v.  Mathews, 
30  Minn.  131,  14  N.  W.  577. 

81.  Smith  V.  Morgan,  8  Gill  (Md.)  133; 
Chambers  v.  Hunt,  18  N.  J.  L.  339  (holding 
likewise  that  plaintiff  is  not  at  liberty  to 
traverse  the  matter  of  inducement  as  to  the 
propertj^  being  in  others)  ;  Prosser  v.  Wood- 
ward, 21  Wend.  (N.  Y.)  205. 

82.  Cotter  v.  Doty,  5  Ohio  393. 

In  New  York  the*^  general  statute  (2  Rev. 
St,  p.  356,  §  27 ) ,  giving  leave  to  reply  double, 
does  not  apply  to  replevin,  the  pleadings 
therein  being  specially  regulated  by  statutory 
provisions.  Calvin  Tj.  La  Farge,  6  Wend.  505, 

83.  Williams  Wilcox,  66  Iowa  65,  23 
N.  W.  260;  Buffkin  ^.  Eason,  110  N.  C.  264, 
14  S,  E.  749. 

Justification  under  process,  not  constitut- 
ing a  counter-claim,  requires  no  rejily,  Carl- 
son V.  Small,  32  Minn.  492,  21  N,  W",  737. 

84.  See,  generally,  Pleading,  31  Cyc.  248 
et  seq. 


85.  See  cases  cited  infra,  this  note. 
Replication  held  sufficient. —  Lowry  v.  Kin- 

sey,  26  111.  App.  309. 

Replication  held  insufficient. —  Dixon  v. 
Thatcher,  14  Ark.  141  (holding  that  when 
defendant,  in  an  action  of  replevin,  pleads 
property  in  himself,  he  avoids  the  injustice  of 
the  taking;  and  plaintiff  in  his  replication 
must  set  forth  such  facts  as  will  give  him  the 
right  of  dominion  and  control,  even  against 
him  who  has  the  legal  title)  ;  Hoke  v.  Apple- 
gate,  92  Ind,  570;'' Powell  v.  Triplett,  6  B, 
Mon.  (Kv.)  420;  Lisher  v.  Pierson,  2  Wend. 
(N,  Y.)  345,  20  Am.  Dec.  612;  Harrison  v. 
Mcintosh,  1  Johns.  (N,  Y.)  380  (holding  that 
in  replevin,  a  replication  to  a  plea  of  property 
in  a  stranger  that  defendant  entered  the  house 
of  plaintiff  in  the  night-time  and  took  the 
goods  is  no  answer  to  the  plea)  ;  Pattison  v. 
Adams,  Lalor  (N,  Y.)  426, 

86.  Mayes  r,  Stephens,  38  Oreg,  512,  63 
Pac,  760,  "64  Pac,  319, 

87.  Phillips  V.  Townsend,  4  Mo.  101. 

88.  Mt.  Carbon  Coal,  etc,  Co.  r,  Andrews, 
53  HI.  176. 

89.  Fox  V.  Webster,  46  Mo,  181. 

90.  Tinsley  r.  Ross,  -l-l  S.  W.  313.  15  Ky. 
L.  Rep.  44,  holding  that  wlioro  tlie  defense  in 
an  action  to  recover  certain  logs  was  that  the 
land  on  which  they  were  cut  belonged  to  de- 
fendant, and  i)lnintiff'  replied  that  the  land 
belonged  to  him.  and  tliat  he  and  those  under 
whom  ho  claimed  liad  licld  possession  ad- 
versely to  all  tlie  world  for  forty  years,  it 
was  not  necessary  for  defendant  to  put  in  a 
rejoinder  denying  the  adverse  possession  al- 
leged by  plaintiff. 

91.  jones  v.  Johnson,  24  Ark.  260  (com- 
bining several  forms  of  action)  ;  Draper  U. 

[IV,  E,  1] 


1488    [34  Cyc] 


REPLEYIN 


stated  are  sufficient  to  constitute  any  cause  of  action  against  defendant,®^  even 
though  such  facts  may  not  be  sufficient  to  sustain  the  particular  cause  of  action 
upon  which  the  complaint  may  seem  to  be  based.  Since,  where  the  code  system 
of  pleading  prevails,  a  general  denial  in  replevin  puts  in  issue  every  fact  contained 
in  the  complaint  necessary  to  maintain  the  action,  an  answer  containing  a  general 
denial  is  not  as  a  whole  subject  to  a  general  demurrer. Objections  to  the  affidavit 
must  be  raised  by  plea  in  abatement,  and  not  by  demurrer  to  the  declaration.^^ 

2.  Form  and  Requisites.  Special  demurrers,  as  known  in  the  common-law 
practice,  are  now  generally  abolished,  but  the  principle  remains  that  the  demurrer 
shall  distinctly  specify  the  grounds  of  objection  to  the  complaint,  and  an  objec- 
tion that  it  fails  to  state  facts  sufficient  to  constitute  a  cause  of  action  is  insufficient.^* 
Where  the  facts  are  sufficient  as  a  cause  of  action,  and  the  objection  raised  is 
not  specified,  it  must  be  considered  as  waived  and  disregarded.^^  In  some  juris- 
dictions it  has  been  held  that  judgment  can  only  be  given  upon  the  cause  assigned 
in  the  demurrer,  and,  if  it  fails  to  assign  or  allege  the  proper  cause  it  wholly 
fails.  ^« 

3.  Operation  and  Effect.  A  demurrer  in  an  action  of  replevin,  as  in  other 
actions,  admits  the  facts  set  out  in  the  pleading  demurred  to  and  denies  their 
sufficiency  as  a  cause  of  action  or  defense. Where  defendant  by  demurrer 
admits  the  taking  of  the  property,  he  cannot  thereafter  complain  of  insufficiency 
of  description  of  such  property  in  the  petition  or  complaint.^ 

4.  Scope  of  Inquiry.  In  some  jurisdictions,  on  a  demurrer  to  a  complaint 
in  replevin,  nothing  can  be  considered  but  the  pleading  demurred  to,  and  the 
affidavit  of  plaintiff  must  be  disregarded.^ 

5.  Judgment.  The  general  rule  is  that  where  any  of  the  pleas  in  replevin 
present  a  complete  bar  to  the  action,  and  the  demurrer  thereto  is  overruled, 
without  issue  being  taken  thereon,  the  court  should  render  final  judgment  against 
plaintiff.^    A  statute  providing  that  the  person  found  to  be  entitled  to  the  pos- 


Ellis,  12  Iowa  316  (failure  to  allege  wrongful 
detention)  ;  Anderson  v.  Stewart,  108  Md. 
340,  70  Atl.  228  (failure  to  sufficiently  de- 
scribe property)  ;  Southall  v.  Garner,  2  Leigh 
(Va.)  372  (defective  avowry). 

Objections  to  the  authority  of  the  officer 
■who  served  the  writ,  and  to  the  form  of  the 
replevin  bond  taken  in  the  course  of  the  ser- 
vice, cannot  properly  be  made  by  demurrer, 
but  only  by  answer  in  abatement  or  motion 
to  dismiss.    Smith  r.  Dexter,  121  Mass.  597. 

A  petition  to  replevy  money  generally  is 
not  demurrable,  for  if  the  money  is  marked 
or  in  a  parcel  replevin  lies.  Motion  to  make 
more  definite  is  the  proper  mode  of  objecting. 
Knapp  V.  Springmeier,  7  Ohio  Dec.  (Reprint) 
570,  3  Cine.  L.  Bui.  1122. 

92.  Tngel  v.  Scott,  86  Ind.  518;  Ladson  v. 
Mostowitz,  45  S.  C.  388,  23  S.  E.  49;  Burr  V. 
Brantley,  40  S.  C.  538,  19  S.  E.  199 ;  Johnston 
V.  Holmes,  32  S.  C.  434,  11  S.  E.  208. 

Divisible  declaration. —  If  defendant  demur 
to  the  whole  declaration,  part  of  which  is 
sufficient,  and  the  residue  not,  the  demurrer 
will  be  overruled,  if  the  matters  alleged  be 
divisible  in  their  nature.  Newell  Newell, 
34  Miss.  385,  holding  that  a  declaration  in 
replevin,  for  the  recovery  of  a  chattel  and  for 
damages  for  the  wrongful  taking  or  detention, 
is  divisible,  and  hence  a  demurrer  to  the 
whole  will  be  overruled  if  it  be  sufficient  so 
far  as  it  relates  to  the  specific  recovery  of 
the  chattel,  although  defective  in  reference  to 
the  damages  claimed. 
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93.  Burr  v.  Brantley,  40  S.  C.  538,  19  S.  E. 
199. 

94.  Gila  Valley,  etc.,  R.  Co.  v.  Gila  County, 
8  Ariz.  292,  71  Pac.  913. 

95.  Cox  f.  Grace,  10  Ark.  86. 

96.  Marx  v.  Croisan,  17  Oreg.  393,  21  Pac. 
310. 

97.  Marx  v.  Croisan,  17  Oreg.  393,  21  Pac. 
310. 

98.  Marx  v.  Croisan,  17  Oreg.  393,  21  Pac. 
310. 

99.  Mauney  v.  Ingram,  78  K  C.  96,  hold- 
ing that  where  the  answer  sets  up  a  lien  on 
the  property,  a  demurrer  to  the  answer  does 
not  admit  such  lien,  but  merely  admits  the 
facts  set  out  in  the  answer,  denying  their  suffi- 
ciency m  law. 

1.  Burr  V.  Brantley,  40  S.  C.  538,  19  S.  E. 
199. 

2.  Magdeburg  v.  Uihlein,  53  Wis.  165,  10 
N.  W.  363.  But  see  Newell  v.  Newell,  34 
Miss.  385,  holding  that  the  affidavit  in  re- 
plevin is  part  of  the  record,  and  may  be 
noticed  on  demurrer. 

3.  Kimball  v.  Citizens'  Sav.  Bank,  3  111. 
App.  320,  holding  that  in  such  case  it  is  error 
merely  to  render  judgment  for  costs.  See  also 
Towns  V.  Boarman,  23  Miss.  186,  holding  that 
if  a  tenant  whose  property  is  attached  for 
arrears  in  rent  disputes  the  landlord's  claim 
and  sues  out  replevin,  it  is  his  duty  to  file  in 
the  circuit  court  the  proper  declaration  in  the 
action  of  replevin ;  and  if  the  declaration  be 
adjudged    insufficient    upon    demurrer,  and 
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session  of  property  replevied  may,  at  his  option,  have  execution  for  its  specific 
delivery  or  its  value,  has  been  held  not  to  apply  to  cases  decided  on  demurrer 
for  defendant  for  want  of  jurisdiction,  but  only  to  cases  decided  on  their  merits.* 
F.  Amended  and  Supplemental  Pleadings  —  1.  Amended  Pleadings  — 
a.  In  General.  The  right  to  amend  is  as  liberally  accorded  in  replevin  actions 
as  in  other  causes.^  The  amendment  of  pleadings  is  largely  a  discretionary  matter, 
and  a  decision  on  such  an  application  will  not  be  reversed  unless  it  is  shown  that 
there  has  been  a  clear  abuse  of  discretion  by  the  trial  court.  ^  Thus  a  complaint 
or  petition  in  replevin  may  be  amended  to  make  general  statements  more  specific, 
and  to  make  more  definite,  that  which  is  indefinite ;  '  by  alleging  a  special  instead 
of  a  general  ownership  in  the  property  or  vice  versa;  ^  by  omitting  the  claim  for 
damages;  ^  so  that  it  may  conform  to  the  facts  proved,  provided,  however,  that 
the  cause  of  action  or  defense,  is  not  thereby  changed;  so  as  to  set  up  fraud; 
so  as  to  increase  the  value  of  the  property  above  that  alleged  in  the  affidavit; 
or  so  as  to  introduce,  on  appeal  from  a  justice  of  the  peace,  facts  essential  to  the 
action. Practically  the  only  limitation  upon  the  power  of  the  court  to  allow  plain- 
tiff to  amend  the  complaint  is  that  a  new  cause  of  action  cannot  be  introduced/* 


plaintiff  does  not  amend  or  apply  for  leave  to 
do  so,  it  is  not  error  for  the  court  to  render  a 
judgment  against  plaintiff  for  double  the 
amount  of  rent  in  arrears,  to  be  ascertained 
by  a  jury  of  inquiry. 

Demurrer  to  petition,  and  leave  to  amend. 
—  Where  in  an  action  of  claim  and  delivery, 
under  Mo.  Pr.  Acts  (1849),  art  8,  plaintiff 
gave  a  return  bond  and  received  the  property 
sued  for,  and  the  court  sustained  a  demurrer 
to  the  petition,  and  gave  judgment  for  costs 
against  plaintiff,  no  assessment  of  the  value 
of  the  property,  or  damages  for  its  detention 
being  made,  nor  a  return  of  the  property 
awarded,  and  afterward,  at  the  same  term, 
granted  plaintiff  leave  to  amend  his  petition, 
it  was  held  that  this  impliedly  set  aside  the 
judgment  for  costs  and  reinstated  the  cause. 
Hansard  v.  Reed,  29  Mo.  472. 

4.  Williams  v.  Chapman,  60  Iowa  57,  14 
N-  W.  89. 

5.  Pekin  Plow  Co.  v.  Wilson,  66  Nebr.  115, 
92  N.  W.  176;  Hudelson  v.  Tobias  First  Nat. 
Bank,  56  Nebr.  247,  76  N.  W.  570. 

6.  Indiana. —  Case  v.  Moorman,  25  Ind. 
App.  293,  58  N.  E.  85. 

Kentucky. —  Smith  v.  Smith,  3  B.  Mon.  295. 

^ew  York. —  Conklin  v.  McCauley,  41  N.  Y. 
App.  Div.  452,  58  N.  Y.  Suppl.  879. 

Oklahoma. — ^Swope  v.  Burnham,  6  Okla.  736, 
52  Pac.  924. 

Oregon. — ^  Nunn  v.  Bird,  36  Oreg.  515,  59 
Pac.  808. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  254. 
Amendments  in  furtherance  of  justice  to 

a  party  should  be  allowed  if  the  making  of 
them  will  work  no  injustice  to  the  other 
party.  McManus  v.  Walters,  62  Kan.  128,  61 
Pac.  686.  But  amendments  not  in  furtherance 
of  justice  are  properly  refused.  Hale  v.  Wig- 
ton,  20  Nebr.  83,  29  N.  W.  177.. 

Effect  of  laches. —  It  is  proper  to  refuse 
leave  to  amend  pleadings  when  asked  for  by 
negligent  suitors,  if  the  acts  of  negligence  and 
the  amendments  in  correction  of  them  will  be 
to  the  material  disadvantage  of  the  one  who  is 
without  fault  (MoManus  v.  Walters,  62  Kan. 
128,  61  Pac.  686)  ;  but  unless  such  is  the  case 


a  party  should  not  be  compelled  to  suffer  for 
his  laches.     (McManus  v.  Walters,  supra). 

7.  Swain  v.  Savage,  55  Nebr.  687,  77  N.  W. 
362;  Donnel  v.  Drake,  16  Montg.  L.  Rep. 
(Pa.)  114;  Hall  v.  Law  Guarantee,  etc.,  Co., 
22  Wash.  305,  60  Pac.  643,  79  Am.  St.  Rep. 
935;  Kirch  v.  Davies,  55  Wis.  287,  11  N.  W. 
689,  holding  that  where  the  denials  of  the 
original  answer  in  replevin  relate  only  to  the 
specific  articles  named  in  the  original  com- 
plaint, a  failure  to  answer  the  amended  com- 
plaint is  an  admission  of  its  averment  as  to 
the  additional  chattels  named  therein. 

8.  Gray  v.  Doty,  77  Kan.  446,  94  Pac. 
1008;  Pekin  Plow  Co.  v.  Wilson,  66  Nebr.  115, 
92  N.  W.  176;  Tackaberry  v.  Gilmore,  57 
Nebr.  450,  78  N.  W.  32 ;  Welch  v.  Millikin,  57 
Nebr.  86,  77  N.  W.  363;  Swain  v.  Savage,  55 
Nebr.  687,  77  N.  W.  362 ;  Suckstorf  v.  Butter- 
field,  4  Nebr.  (Unoff.)  808,  96  N.  W.  654; 
Swope  V.  Burnham,  6  Okla.  736,  52  Pac. 
924. 

9.  Bensch  r.  Farnsworth,  9  Ind.  App.  547, 
34  N.  E.  751,  37  N.  E.  284. 

10.  Cain  v.  Cody,  (Cal.  1892)  29  Pac. 
778;  Larson  v.  Johnson,  83  Minn.  351.  86 
N.  W.  350;  Nunn  v.  Bird,  36  Oreg.  515.  59 
Pac.  808;  Wadleigh  v.  Buckingham,  80  Wis. 
230,  49  N.  W.  745. 

11.  Kocher  v.  P/ilmetier,  112  Iowa  84.  83 
N.  W.  816;  Joyner  v.  Early,  139  N.  C.  49,  51 
S.  E.  778. 

12.  Autrey  v.  Bowen,  7  Colo.  App.  408,  43 
Pac.  908;  Leek  v.  Chosloy,  98  Iowa  593,  67 
N.  W.  580;  Chandler  r.  Parker,  (Kan.  1902) 
70  Pac.  368;  McKesson  c.  Sherman,  51  Wis. 
303,  8  N.  W.  200. 

13.  Dowdv  V.  Wamble,  110  INlo.  280,  19 
S.  W.  489;  Lakey  v.  Hoops,  80  j\Io.  App.  508. 

14.  National  Steamship  Co.  r.  Shoahan, 
122  N.  Y.  461,  25  N.  E.  858.  10  L.  R.  A.  JS2 
(holding  tliat  under  Code  Civ.  Proe.  723, 
where  the  pro})osed  amendment  would  make  a 
new  cause  of  action,  a  referee  had  no  power 
to  allow  it)  :  Button  ?:.  Lusk.  10  N.  Y.  Suppl. 
582  (holding  that  even  if  a  wrongful  taking 
should  have  been  more  fully  alleged,  the  court 
has  power  to  allow  an  amendment  to  that 

[IV,  F,  1,  a] 


1490    [34  Cye.] 


REPLEVIN 


and  in  some  jurisdictions  even  this  may  be  done.*^  Defendant  may  amend 
so  as  to  demand  a  return  of  the  property ;  ^®  and  where  a  defective  answer  is 
not  attacked  and  is  sufficient  to  inform  plaintiff  that  defendant  rehes  on  a  general 
•denial,  it  is  proper  to  permit  an  amendment  properly  pleading  the  general  denial. 
When  an  amended  petition  is  permitted  to  be  filed,  it  relates  back  to  the  com- 
mencement of  the  action,  so  that  a  new  action  need  not  be  instituted  nor  a  redeliv- 
ery of  the  property  made,  as  antecedent  to  the  right  to  amend. 

b.  Conditions  on  Granting  Leave  to  Amend.  The  terms  on  which  an  amend- 
ment may  be  permitted  rest  ordinarily  in  the  sound  discretion  of  the  trial  court. 
Thus  it  is  in  the  discretion  of  the  court  to  require  the  payment  of  all  antecedent 
costs  as  a  condition  precedent  to  the  allowance  of  the  amendment. If  the  party 
fails  to  comply  with  the  conditions,  he  only  forfeits  his  right  to  amend,  and  in 
such  event  the  pleadings  in  the  case  remain  precisely  in  the  same  condition  they 
were  before  the  leave  to  amend  was  granted ;  and,  if  such  pleadings  properly 
present  a  case,  the  court  should  hear  and  determine  the  same  on  the  merits,  and 
it  is  error  for  the  court  to  make  an  order  dismissing  the  case  for  a  failure  to  comply 
ivith  the  conditions  attached  to  the  leave  to  amend. 

e.  Time  of  Amendment.    The  general  rules  as  to  the  time  for  amendments 
apply  in  actions  of  replevin.^* 

2.  Supplemental  Pleadings.  The  granting  or  refusal  of  leave  to  file  a  supple- 
mental pleading  is  a  matter  largely  within  the  discretion  of  the  trial  court ;  but 
such  discretion  is  not  arbitrary,  and  the  action  of  the  court  will  be  reviewed  where 
it  involves  error  of  law  or  abuse  of  discretion.^^ 


effect,  as  such  amendment  will  not  introduce  a 
new  cause  of  action)  ;  King  v.  Dudley,  113 
N.  C.  167,  18  S.  E.  110;  Willis  v.  De  Witt,  3 
.S.  D.  281,  52  N.  W.  1090;  Wise  i;.  Jefferis,  51 
Fed.  641,  2  C.  C.  A.  432.  But  see  Goddard  v. 
Cassell,  84  Hun  (N.  Y.)  43,  31  N.  Y.  Suppl. 
1044,  where,  after  an  action  of  replevin  had 
been  brought,  the  court  of  appeals  decided  in 
a  similar  case  that  replevin  would  not  lie,  but 
that  plaintiff's  remedy  was  to  sue  for  conver- 
sion, it  was  held  not  error  to  allow  plaintiff 
to  amend  by  changing  the  form  of  action 
from  replevin  to  trover. 

15.  See  cases  cited  infra,  this  note. 

If  defendant  wrongfully  disposes  of  the 
property  before  the  commencement  of  the 
action,  plaintiff  may  be  allowed  to  amend 
so  as  to  claim  damages  for  a  wrongful  taking 
or  conversion.  Henderson  v.  Hart,  122  Cal. 
332,  54  Pac.  1110;  Riciotto  v.  Clement,  94 
Cal.  105,  29  Pac.  414. 

Adding  counts. —  Where  part  of  the  prop- 
erty claimed  in  a  writ  of  replevin  cannot  be 
found,  and  there  is  personal  service,  plaintiff 
mav  add  a  count  in  trover.  Dart  v.  Horn,  20 
HI."  212. 

16.  Pico  V.  Pico,  56  Cal.  453;  Aultman 
V.  O'Dowd,  73  Minn.  58,  75  N.  W.  756,  72  Am. 
St.  Rep.  603. 

17.  Rusho  V.  Richardson,  77  Nebr.  360, 
109  N.  W.  394. 

18.  Pekin  Plow  Co.  v.  Wilson,  66  Nebr. 
115,  92  N.  W.  176;  Suckstorf  v.  Butterfield, 
4  Nebr.  (Unoff.)  808,  96  N.  W.  654. 

19.  Suckstorf  v.  Butterfield,  4  Nebr.  (Un- 
off. )  808,  96  N.  W.  654. 

20.  Wright  V.  Williams,  5  Cow,  (N.  Y.) 
501  ;  Semmes  v.  Oneale,  21  Fed.  Cas.  No. 
12,654,  1  C.  C.  A.  246. 

21.  Bayless  v.  McFarland,  10  Okla.  747, 
63  Pac.  859. 
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22.  Bayless  v.  McFarland,  10  Okla.  747, 
63  Pac.  859. 

23.  See,  generally,  Pleading,  31  Cyc.  393 
et  seq. 

24.  See  cases  cited  infra,  this  note. 
Aftei   jury  sworn. — A  declaration  in  the 

detinuit  in  replevin  may  be  amended  into  a 
declaration  in  the  cletinet  after  the  jury  is 
sworn.  Jefferson  v.  Chase,  1  Houst.  (Del.) 
219.  Compare  Mcllvaine  v.  Holland,  5  Harr. 
(Del.)  10. 

At  any  time  during  trial. —  Hellings  v. 
Wright,  14  Pa.  St.  373.  But  see  Butler  v. 
Farley,  1  N.  Y.  Suppl.  849. 

After  verdict. —  Trial  courts  have  discre- 
tionary power  to  permit  amendments  of  plead- 
ings, even  after  verdict,  in  furtherance  of  jus- 
tice, but  such  power  should  be  more  cau- 
tiously exercised  after  verdict  than  in  cases 
where  the  application  is  made  before  verdict. 
Younglove  v.  Knox,  44  Fla.  743,  33  So.  427. 
Where  an  amendment  after  verdict  makes  a 
new  issue,  a  new  trial  ought  ordinarily  to  be 
granted,  unless  under  very  special  circum- 
stances. Younglove  r.  Knox,  44  Fla.  743,  33 
So.  427.  Thus  it  is  error  to  permit  an  amend- 
ment of  a  pleading  increasing  the  amount  of 
the  recovery  prayed,  to  conform  to  the  verdict, 
without  setting  aside  the  verdict  and  granting 
a  new  trial  on  pavment  of  costs.  Custer  City 
First  Nat.  Bank  'v.  Calkins,  16  S.  D.  445,  93 
N.  W.  646. 

After  trial,  judgment,  or  even  appeal.— 

Aultman,  etc.,  Co.  r.  O'Dowd,  73  Minn.  58,  75 
N.  W.  756,  72  Am.  St.  Rep.  603. 

25.  Carroll  v.  Sprague,  59  Cal.  655;  Wade 
V.  Gould,  8  Okla.  690,  59  Pac.  11;  Sparks  v. 
Green,  69  S.  C.  198,  48  S.  E.  61.  See  also 
Scott  V.  Hughes,  9  B.  Mon.  (Ky.)  104;  and, 
generally.  Pleading,  31  Cyc.  500. 

26.  Sparks  v.  Green,  69  S.  C.  198,  48  S.  E.  61. 
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G.  Issues,  Proof,  and  Variance  —  l.  issues  and  Matters  to  Be  Proved  — 
.u.  In  General.  In  replevin,  as  in  other  civil  actions,  matters  properly  pleaded 
by  one  party  and  not  denied  by  the  other  are  deemed  to  be  admitted  and  need 
not  be  proved  but  in  some  instances  matters  alleged  by  v^ay  of  inducement 
must  necessarily  be  proved.^^ 

b.  Demand.^^  The  making  of  a  demand  by  plaintiff  prior  to  the  commence- 
ment of  the  suit  for  the  return  of  the  property  is  not  in  issue  and  need  not  be 
proved  where  defendant,  either  in  his  pleading  or  his  evidence,  asserts  ownership 
or  right  to  possession  in  himself  and  demands  a  return  of  the  property,^^  or  where 
plaintiff's  allegation  of  a  demand  having  been  made  is  not  denied,^^  or  where  the 
possession  of  one  defendant  was  fraudulent  and  there  is  some  evidence  tending 
to  show  that  the  possession  of  the  other  defendant  was  collusive.^^ 

e.  Title  and  Right  to  Possession.  Plaintiff's  right  to  immediate  and  exclusive 
possession  and  his  ownership,  either  general  or  special,  necessary  to  support  such 
right  are  put  in  issue  and  require  proof,  where  defendant  pleads  a  general  denial,^^ 


27.  Bensley  ^.  McMillan,  49  Iowa  517. 
Waiver  of  issues  of  law. —  Where  issues 

of  fact  and  of  law  are  joined,  and  the  parties 
proceed  to  trial  on  the  issues  of  fact,  without 
disposing  of  the  issues  of  law,  the  latter  are 
deemed  to  be  waived.  Freas  v.  Lake,  2  Colo. 
480. 

28.  Schemerhorn  i*.  Mitchell,  15  111.  App. 
418. 

29.  As  condition  precedent  to  right  of  ac- 
tion see  supra,  1,  E,  2. 

30.  California. —  California  Cured  Fruit 
Assoc.  V.  Stelling,  141  Cal.  713,  75  Pac.  320. 

Illinois. — Kingman  v.  Eeinemer,  58  111.  App. 
173. 

Kansas. —  Greenawalt  v.  Wilson,  52  Kan. 
109,  34  Pac.  403 ;  Chapin  v.  Jenkins,  50  Kan. 
^■85,  31  Pac.  1084;  Schmidt  v.  Bender,  39 
Kan.  437,  18  Pac.  491;  Raper  v.  Harrison, 
:57  Kan.  243,  15  Pac.  219;  Fuller  v.  Torson,  8 
Kan.  App.  652,  50  Pac.  512. 

Maine. —  Lewis  v.  Smart,  67  Me.  206; 
Seaver  v.  Dingley,  4  Me.  306. 

Minnesota. —  Guthrie  v.  Olson,  44  Minn.  404, 
46  N.  W.  853 ;  Kellogg  v.  Olson,  34  Minn.  103, 
■24  N.  W.  304. 

North  Dakota. —  Thompson  v.  Thompson,  11 
N.  D.  208,  91  N.  W.  44. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  258. 

31.  Harrison  v.  Clark,  74  Conn.  18,  49 
Atl.  18G;  Francisco  v.  Benepe,  6  Mont.  243,  11 
Pac.  637. 

32.  Reeder  v.  *Moore,  95  Mich.  594,  55 
]Sr.  W.  436  [(UstinguisJiing  Pangborn  v.  Rueme- 
napp,  74  Mich.  572,  42  N.  W.  78,  where  de- 
fendant Avas  in  possession  under  a  purchase 
made  in  good  faith]. 

33.  Connecticut. —  Curnane  v.  Scheidel,  70 
'Conn.  13,  38  Atl.  875 ;  McNamara  v.  Lyon,  69 
Conn.  447,  37  Atl.  981. 

Indiana. —  Jackson  v.  Morgan,  167  Ind.  528, 
78  N.  E,  033;  Ashby  v.  West,  3  Ind.  170. 

loioa. —  Jansen  v.  Effey,  10  Iowa  227. 

Massochnsetts. —  Frisch  v.  Wells,  200  Mass. 
429,  86  N.  E.  775;  D'Arcy  v.  Steuer,  179 
Mass.  40,  60  N.  E.  405. 

Missouri. —  Gibson  v.  Mozier,  9  ]\To.  256 ; 
Advance  Thresher  Co.  v.  Pierce,  74  Mo.  App. 
676. 

Montana. —  Kaufman  v.  Cooper,  (1908)  98 
Pac.  504. 


New  York. —  Siedenbach  v.  Riley,  111  X.  Y. 
560,  19  N.  E.  275;  Griffin  v.  Long  Island  R. 
Co.,  101  N.  Y.  348,  4  N.  E.  740;  Jacob  v. 
Haefelein,  60  N.  Y.  App.  Div.  533,  69  N.  Y. 
Suppl.  1034;  Milligan  v.  Brooklyn  Warehouse, 
etc.,  Co.,  34  Misc.  55,  68  N.  Y.  Suppl.  744 
(holding  that  a  general  denial  raises  the  issue 
whether  defendant  had  lawful  possession  as 
against  plaintiff)  ;  Haas  v.  Altieri,  2  Misc. 
252,  21  N.  Y.  Suppl.  950  [affirming  19  N.  Y. 
Suppl.  687]. 

Ohio. —  Bailey  v.  Swain,  45  Ohio  St.  657,  16 
N.  E.  370. 

Oklahoma. —  Payne  v.  McCormick  Harvest- 
ing Mach.  Co.,  11  Okla.  318,  66  Pac.  287. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  259. 

Facts  necessary  to  establish  right. — A  gen- 
eral denial  puts  in  issue  not  only  plaintiff's 
right  to  possession,  but  also  every  collateral 
fact  necessary  to  the  establishment  of  the 
same.  Oester  v.  Sitlington,  115  Mo.  247,  21 
S.  W.  820;  Advance  Thresher  Co.  v.  Pierce,  74 
Mo.  App.  676;  Aultman  v.  Stichler,  21  Nebr. 
72,  31  N.  W.  241.  Compare  George  r.  Hew- 
lett, 70  Miss.  1,  12  So.  855,  35  Am.  St.  Rep. 
626. 

Form  of  denial. — A  denial  by  defendant 
that  plaintiff  is  the  owner  of  the  property 
described  in  the  complaint  and  an  allegation 
that  defendant  has  not  sufficient  information 
or  belief  upon  the  subject  to  enable  him  to 
answer  plaintiff's  allegation  as  to  his  right 
of  possession,  and  that  on  that  ground  de- 
fendant denies  the  same,  is  sufficient  to  put 
in  issue  plaintiff's  allegations  that  he  is  the 
owner  and  entitled  to  the  possession  of  the 
propertv.  Cunningham  v.  Skinner,  05  Cal. 
385,  4  "Pac.  373. 

When  special  ownership  is  in  issue. —  It 
has  been  held  that  plaintiff's  allegations  of 
special  ownershi])  aro  put  in  issue  only  when 
defendant  denies  sjiocifically  the  allegations  of 
fact  upon  whieli  the  claiin  of  ownership  is 
based.  Porrv  Conntv  Bank  r.  Rankin.  73 
Ark.  589.  84  S.  W.  725.  86  S.  W.  279.  See 
also  Sargent  r.  Chapman.  12  Colo.  App.  529, 
56  Pac.  'l94. 

Rule  in  absence  of  pleadings. —  In  ]\Ic- 
Whirter  r.  Penny.  82  Ark.  244,  101  S.  \y. 
742,  there  were  no  formal  ]ileadings  but  it 
was  held  that  upon  the  affidavit  and  proof 
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not  guilty,^*  non  detinet,^^  or  property  in  himself  *®  or  in  a  third  person;  but  not 
where  he  pleads  non  cepit,'"^^  or  cepit  in  alio  loco,^^  or  where  plaintiff  replies  no  rent 
in  arrear  to  an  avowry.*^  Title  to  realty  may  become  an  issue,  where  the  right 
to  possession  of  the  chattels  in  question  depends  upon  it ;  but  the  question 
whether  the  chattels  are  so  annexed  to  the  freehold  as  not  to  be  the  subject  of 
replevin  is  not  raised  or  put  in  issue  by  a  plea  of  property.^ 

d.  Location  and  Identity  of  Property.  It  is  incumbent  upon  plaintiff  to 
prove  that  the  property  which  he  claims  is  identical  with  that  to  which  he  is. 
entitled;     but  in  at  least  one  jurisdiction  he  need  not  prove  the  detention  of 


the  only  issue  was  the  right  to  immediate 
possession. 

Issue  as  to  agreement  between  parties. — 

An  allegation  in  the  complaint  that  the  prop- 
erty in  question  was  at  the  time  of  the  alleged 
sale  by  defendant  on  his  premises  and  that  it 
was  to  be  hauled  to  plaintiff's  warehouse  as 
rapidly  as  it  could  be  prepared  justifies  the 
submission  of  an  issue  to  the  jury  as  to 
whether  defendant  subsequently  agreed  with 
plaintiff  that  the  property  should  remain  on 
the  land  of  defendant  as  the  property  of 
plaintiff.  Andrews  v.  Grimes,  148  N.  C.  437, 
62  S.  E.  519. 

Burden  of  proving  right  to  possession  see 
infra,  IV,  H,  2. 

34.  Richbourg  v.  Rose,  53  Fla.  173,  44  So. 
69,  125  Am.  St.  Rep.  1061;  Webster  v.  Bruns- 
wick-Balke-Callender  Co.,  37  Fla.  433,  20  So. 
536;  Holliday  v.  McKinne,  22  Fla.  153;  Child 
V.  Child,  13  Wis.  17;  Heeron  v.  Beckwith,  1 
W^is.  17. 

Contra  in  absence  of  statute  see  Stewart 
V.  Mills,  18  Fla.  57. 

35.  Patterson  v.  Fowler,  22  Ark.  396; 
Moore  v.  Kepner,  7  Nebr.  291;  Rogers  v. 
Arnold,  12  Wend.  (N.  Y.)  30;  Ferrell  v. 
Humphrey,  12  Ohio  112;  Kelley  v.  Blakeley, 
2  Ohio  Dec.  (Reprint)  251,  2  West.  L.  Month. 
151  [affirmed  in  2  Ohio  Dec.  (Reprint)  378, 
2  West.  L.  Month.  550,  disapproving  Shur 
V.  Statler,  2  Ohio  Dec.  (Reprint)  70,  1  West. 
L.  Month.  317].  Contra,  Van  Namee  v.  Brad- 
ley, 69  111.  299;  Chandler  v.  Lincoln,  52  111. 
74;  Bourk  V.  Riggs,  38  111.  320;  Ingalls  v. 
Bulklev,  15  111.  224. 

36.  Reynolds  McCormick,  62  111.  412; 
Underwood  v.  White,  45  111.  437;  Harwood 
V.  Smethurst,  29  N.  J.  L.  195,  80  Am.  Dec. 
207;  Strong  v.  Dinniny,  175  Pa.  St.  586,  34 
Atl.  919;  Mathias  v.  Sellers,  86  Pa.  St.  486, 
27  Am.  Rep.  723;  Reinheimer  v.  Hemingway, 
35  Pa.  St.  432;  Swope  v.  Crawford,  16  Pa. 
Super.  Ct.  474. 

37.  Krause  v.  Curtis,  73  111.  450;  Under- 
wood V.  White,  45  111.  437;  Redman  v.  Hen- 
dricks, 1  Sandf.  (N.  Y.)  32. 

Proof  of  actual  ownership  is  not  necessary, 
even  though  defendant  asserts  title  in  a  third 
person,  provided  plaintiff  shows  that  he  is  en- 
titled to  possession.  Bartleson  v.  Mason,  53 
111.  App.  644. 

Proof  showing  a  tenancy  in  common  be- 
tween plaintiff  and  a  third  person  does  not 
support  a  plea  of  property  in  such  third  per- 
son. Under  such  a  plea,  it  is  incumbent  upon 
defendant  to  show  not  only  property  in  a 
third  person,  but  also  that  there  was  no 
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property  in  plaintiff.  Godard  v.  Tuck,  11 
N.  Brunsw.  370. 

Where  plaintiff  relies  upon  ownership,  he 

is  bound  to  prove  a  good  title  to  the  property 
in  himself,  not  only  as  against  the  person 
from  whom  he  bought  it,  but  also  as  against 
a  defendant  in  replevin  who  represents  a 
creditor  of  the  vendor  of  plaintiff  (Nenbrand 
V.  Myres,  7  Ohio  Dec.  (Reprint)  315,  2  Cine. 
L.  Bui.  97 )  ;  and  where  no  right  or  title 
whatever  appears  in  plaintiff,  defendant  in 
order  to  entitle  himself  to  a  judgment  for  the 
value  of  the  goods  need  not,  in  addition  to 
showing  possession  under  a  claim  of  title, 
prove  that  he  has  a  title  against  all  the  world 
(Steere  v.  Vanderberg,  90  Mich.  187,  51 
N.  W.  205.  See  also  White  v.  White,  58  Mich. 
546,  25  N.  W.  490);  but  where  defendant 
claims  property  in  himself  as  administrator, 
it  is  incumbent  upon  him  to  show  that  the 
chattels  are  the  property  of  the  estate  (Rose 
V.  Cash,  58  Ind.  278). 

38.  Arkansas. —  Carroll  v.  Harris,  19  Ark. 
237. 

Florida. —  Hopkins  v.  Burney,  2  Fla.  42. 

Illinois. —  Van  Namee  v.  Bradley,  69  111. 
299;  Chandler  v.  Lincoln,  52  111.  74;  Bourk 
V.  Riggs,  38  111.  320;  Vose  v.  Hart,  12  111. 
378. 

Indiana. —  Simcoke  v.  Frederick,  Smith  64. 

Maine. —  Sawyer  v.  Huff,  25  Me.  464. 

Missouri. —  Gray  P.  Parker,  38  Mo.  160. 

New  Hampshire. —  Sinclair  f.  Wheeler,  69 
K  H.  538,  45  Atl.  1085;  Mitchell  v.  Roberts, 
50  N.  H.  486. 

England. —  Dover  v.  Rawlings,  2  M.  &  Rob. 
544. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  259. 

39.  See  Williams  v.  Welch,  5  W^end.  (N.  Y.) 
290. 

40.  Williams  v.  Smith,  10  Serg.  &  R.  (Pa.) 
202. 

41.  McKinnon  v.  Meston,  104  Mich.  642, 
62  N.  W.  1014;  Myers  v.  Gowen,  13  Phila. 
(Pa.)  162;  U.  S.  V.  Steenerson,  50  Fed.  504, 
1  C.  C.  A.  552. 

42.  Braddock  Brewing  Co.  v.  Pfaudler 
Vacuum  Fermentation  Co.,  106  Fed.  604; 
45  C.  C.  A.  491;  Alexander  v.  Cowie,  19 
N.  Brunsw.  599. 

43.  Stanchfield  v.  Palmer,  4  Greene  (Iowa) 
23;  Chaffee  v.  Blaisdell,  142  Mass.  538,  S 
N.  E.  435;  Russell  v.  Amundson,  4  N.  D. 
112,  59  N.  W.  477.  But  see  Brewster  v.  Car- 
michael,  39  Wis.  456. 

Confusion  of  goods. — Although  a  party 
does  not  lose  his  right  of  property  in  goods 
intermingled  with  others  of  the  same  kind, 
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the  property  in  any  particular  county,  although  an  allegation  of  that  fact  must 
be  made  in  the  affidavit.**  Likewise,  where  defendant  asserts  a  claim  to  the 
property  in  controversy  under  a  mortgage,  he  must,  in  order  to  sustain  his  claim, 
prove  that  the  property  mortgaged  is  the  same  as  that  sought  to  be  recovered.*^ 

e.  Taking  and  Detention.  A  plea  of  non  ceipit  puts  in  issue  the  wrongful 
taking  by  defendant, *°  but  plaintiff  need  prove  a  wrongful  taking  only  when  a 
plea  of  this  nature  is  interposed.*^  At  common  law  the  plea  of  non  detinet  put 
in  issue  the  detention  of  the  property  by  defendant,*^  and  under  most  statutes 
the  unlawful  detention  of  the  goods  constitutes  the  gist  of  the  action  and  must 
always  be  proved  when  put  in  issue  by  a  proper  plea ;  *^  but  when  proved  this  is 
sufficient,  although  there  is  an  additional  allegation  of  unlawful  taking. Under 
the  statutes  of  some  jurisdictions  plaintiff  must  prove  that  the  property  in  con- 
troversy was  not  taken  for  a  tax,  assessment,  or  by  virtue  of  process;     but  in 


he  must  necessarily  fail  in  an  action  of  re- 
plevin for  their  return,  if  he  is  unable  to 
establish  the  identity  of  the  chattls  claimed. 
Ames  Mississippi  Boom  Co.,  8  Minn.  467; 
Gray  v.  Parker,  38  Mo.  160.  Contra,  Schu- 
lenberg  v.  Harriman,  21  Wall.  (U.  S.)  44, 
22  L.  ed.  551  [affirming  21  Fed.  Cas.  No. 
12,486,  2  Dill.  398],  construing  the  statutes 
of  Minnesota. 

The  giving  of  an  undertaking  by  defendant 
admits  the  identity  of  the  property.  Martin 
V.  Gilbert,  119  N.  Y.  298,  23  N.  E.  813,  24 
N.  E.  460,  16  Am.  St.  Rep.  823;  Hochberger 
V.  Baum,  85  N.  Y.  Suppl.  385. 

Bank-bills,  where  their  recovery  is  sought 
in  replevin,  may  be  identified  by  proof  of  the 
bank,  denomination,  date,  letter,  number,  or 
other  proof,  showing  the  particular  bills  in 
question.  Proof  that  part  of  the  bills  are  of 
a  certain  bank  and  denomination  is  prima 
facie  sufficient,  in  the  absence  of  evidence  that 
the  bank  had  ever  issued  any  others  of  the 
same  denomination  or  that  defendant  had  in 
his  possession  ^ny  other  bills  of  similar  de- 
nomination upon,  that  bank.  Graves  v.  Dud- 
ley, 20  N.  Y.  76. 

The  writ  need  not  be  put  in  evidence  for 
the  purpose  of  identifying  the  property  re- 
plevied with  that  described  in  the  declaration. 
Davidson  v.  Rex,  16  N.  Brunsw.  396. 

44.  Cox  V.  Albert,  78  Ind.  241;  Robin- 
son V.  Shatzley,  75  Ind.  461 ;  Buck  v.  Young, 
1  Ind.  App.  558,  27  N.  E.  1106.  See  also 
Louthain  v.  May,  77  Ind.  109,  holding  that 
the  place  where  the  property  is  detained  need 
not  be  proved  by  direct  evidence,  but  that  it 
may  be  inferred  from  other  circumstances  ap- 
pearing in  evidence. 

45.  Game  v.  Whaley,  43  Minn.  234,  45 
N.  W.  228. 

46.  Arkansas. —  Carroll  v.  Harris,  19  Ark. 
237;  Town  v.  Evans,  6  Ark.  260. 

Maine. —  SaAvyer  v.  Huff,  25  Me.  464. 
Neio  Hampshire. —  Carter  v.  Piper,  57  N.  H. 
217. 

Neiv  Jersey. —  Harwood  v.  Smethurst,  29 
N.  J.  L.  195, '80  Am.  Dec.  207. 

Wisconsin. —  Ronge  v.  Dawson,  9  Wis.  246. 
The  rule  is  otherwise  under  tlie  code  of  civil 
procedure,  which  makes  the  unlawfvil  deten- 
tion the  gist  of  the  action  and  the  only  mat- 
ter requiring  proof.  Miller  v.  Hackbrath,  126 
Wis.  50,  105  N.  W.  311. 


United  States. —  Calvert  v.  Stewart,  4  Fed. 
Cas.  No.  2,327,  4  Cranch  C.  C.  728;  Meany  v. 
Head,  16  Fed.  Cas.  No.  9,379,  1  Mason  319. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  261. 

Where  the  action  is  to  recover  goods  dis- 
trained for  rent,  defendant  need  not,  on  the 
issue  "  no  rent  arrear "  prove  that  the  dis- 
tress was  laid  by  himself  or  by  his  authority. 
McLaughlin  'V.  Riggs,  16  Fed.  Cas.  No.  8.872, 
1  Cranch  C.  C.  410. 

47.  Kerley  v.  Hume,  3  T.  B.  Mon.  (Ky.) 
181;  Harwood  v.  Smethurst,  29  N.  J.  L.  195, 
80  Am.  Dec.  207. 

Under  a  plea  of  property,  the  place  of  tak- 
ing is  not  material.  Emmett  v.  Briggs,  21 
N.  J.  L.  53. 

48.  See  Griffin  v.  Long  Island  R.  Co.,  101 
N.  Y.  348,  4  N.  E.  740. 

49.  Paul  V.  Luttrell,  1  Colo.  317;  Ridenour 
V.  Beekman,  68  Ind.  236;  Baer  v.  Martin,  2 
Ind.  229;  Wilson  v.  Fuller.  9  Kan.  176: 
Griffin  v.  Long  Island  R.  Co.,  101  N.  Y.  348.  4 
N.  E.  740,  holdiiig  that  the  wrongful  de- 
tention was  put  in  issue  in  that  case  by  a 
general  denial. 

Plaintiff  not  required  to  prove  bailment. — 
Phelan  v.  Boiiham,  9  Ark.  389;  Beebe  f.  De 
Baum,  8  Ark.  510. 

Under  a  plea  of  non  cepit  and  property 
in  himself,  defendant  will  not  be  permitted  to 
show  that  he  was  not  in  possession  of  the 
chattels  at  the  date  of  the  writ.  McLeod  v. 
Johnson,  96  Me.  271,  52  Atl.  760.  Compare 
Alexander  v.  Cowie,  19  N.  Brunsw.  599,  hold- 
ing that  proof  of  actual  possession  by  defend- 
ant is  necessary  when  a  plea  of  non  ccpit  has 
been  made,  as  without  that  he  cannot  be  said 
to  have  either  taken  or  detained  the  goods 
from  plaintiff. 

50.  Miller  v.  Hackbarth,  126  Wis.  50,  105 
N.  W.  311.  Compare  Trudo  v.  Anderson,  10 
Mich.  357,  81  Am.  Dec.  795,  holding  that,  al- 
though by  statute  tlie  action  is  in  form,  in 
all  eases  for  detaining  only,  proof  of  either 
an  unlawful  taking  or  an  unlawful  detention 
is  sufficient. 

In  Florida  the  statutory  plea  of  not  guilty 
puts  in  issue  the  wrongful  taking  and  deten- 
tion. Richhourg  r.  Rose,  53  Fla.  173,  44  So. 
69,  125  Am.  St.  Rep.  1061. 

51.  Maple  v.  Vestal,  114  Ind.  325,  16  N.  E. 
620;  Adams  r.  Davis,  109  Ind.  10,  9  N.  E. 
162. 
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other  jurisdictions  an  allegation  of  that  fact,  when  required  to  made  in  the 
affidavit  or  complaint,  is  considered  as  a  mere  negative  averment,  not  requiring 
proof,  unless  the  question  is  raised  by  the  pleadings  of  defendant.^^ 

f.  Value  of  Property  and  Damages.  Proof  of  the  value  of  the  property 
and  of  damages  is  required,  although  the  allegation  thereof  in  the  complaint  is  not 
denied ;  but  the  value  of  each  article  need  not  be  proved,  provided  there  is  proof 
of  the  total  value, 

g.  Justification  by  Seizure  Under  Process.  An  officer  who,  either  as  a  plain- 
tiff seeking  to  recover  the  possession  of  property  from  a  third  person,,  or  as  a, 
defendant  attempting  to  justify  his  possession,  bases  his  right  to  possession  on 
an  execution  or  other  process  issued  in  the  enforcement  of  a  judgment,  must 
prove  that  at  the  time  of  the  seizure  he  was  an  officer, that  the  process  was  not 
only  regular  on  its  fa4,ce  but  that  it  was  issued  by  competent  authority,^^  that  it 
was  issued  upon  a  valid  ^'^  and  unsatisfied  judgment,^^  and  that  the  property 
seized  is  the  propert}^  of  the  execution  debtor.  Where  he  bases  his  right  upon 
a  seizure  under  a  writ  of  attachment,  he  must  prove  not  only  the  existence  of 
the  writ,  but  also  that  the  attachment  defendant  was  indebted  to  the  attachment 
plaintiff,  and  that  all  the  jurisdictional  steps  were  taken  before  the  writ  issued. 


52-  Hoisington  v.  Armstrong,  22  Kan.  110; 
Knoclie  v.  Perrv.  90  Mo,  App.  483 ;  Carney  v. 
Dovle,  14  Wis.  270. 

53.  Jenkins  f.  Steanka,  19  Wis.  126,  88 
Am.  Dee.  675.  See  also  Peyton  v.  Robertson, 
9  Wheat.  (U.  S.)  527,  6  L.  ed.  151,  where  it 
is  held  that  the  amount  for  which  avowry  is 
made,  or  in  case  the  action  is  brought  to  try 
title,  the  value  of  the  article,  is  the  real  mat- 
ter in  dispute.  Compare  Creamery  Package 
Mfg.  Co.  V.  Union  Bank,  100  Iowa  370,  69 
N.  W.  676. 

54.  Goldsmith  v.  Willson,  67  Iowa  662,  25 
N.  W.  870. 

55.  Arn  v.  Parker,  39  Kan.  338,  18  Pac. 
201:  Graham  v.  Shaw,  38  Kan.  734,  17  Pac. 
332,  attachment. 

Proof  that  he  was  an  of&cer  de  jure  is 
necessary.  Outhouse  i\  Allen,  72  111.  529; 
Vaughn  v.  Owens,  21  111.  App.  249.  Compare 
Schemerhorn  v.  Mitchell,  15  111.  App.  418, 
holding  that  prima  facie  evidence  of  his  right 
to  the  office  is  sufficient,  in  the  absence  of 
evidence  to  the  contrary.  Contra,  Dayton  v. 
Wyoming  Nat.  Bank,  1  Wyo.  263,  holding  that 
it  is  sufficient  to  show  that  an  officer  claiming 
under  an  attachment  was  a  sheriff  de  facto. 

When  admitted  by  the  pleadings  proof  of 
defendant's  official  character  is  not  required. 
Alexander  v.  Burnham,  18  Wis.  199. 

56.  Andrews  v.  Smith,  41  Mich.  683,  3 
N.  W.  181;  Williams  v.  McGrade,  13  Minn. 
46;  Clark  v.  Norton,  6  Minn.  412;  Schars  v. 
Brand,  27  Nebr.  94,  42  N.  W^  906;  Bruen  v. 
Ogden,  11  N.  J.  L.  370,  20  Am.  Dec.  593. 
See  also  Arn  v.  Parker,  39  Kan.  338,  18  Pac. 
201. 

The  amount  of  the  execution  must  be 
shown.  Booth  v.  Ableman,  20  Wis.  21,  88 
Am.  Dec.  730. 

57.  Schemerhorn  v.  Mitchell,  15  111.  App. 
418;  Andrews  v.  Smith,  41  Mich.  683,  3 
N.  W.  181;  Beach  v.  Botsford,  1  Dougl. 
(Mich.)  199,  40  Am.  Dec.  45.  Compare 
Adams  v.  Davis,  109  Ind.  10,  9  N.  E.  162, 
holding  that  a  county  treasurer  who  has  seized 
property  in  satisfaction  of  delinquent  taxes 
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under  a  tax  duplicate  legal  on  its  face  need 
not  show  a  legal  assessment  of  the  taxes. 

58.  Wyatt  v.  Freeman,  4  Colo.  14;  Beach 
V.  Botsford,  1  Dougl..  (Mich.)  199,  40  Am. 
Dec.  45. 

59.  Johnson  v..  Holloway,  82  111..  334  (lim- 
iting the  rule  to  cases  where  the  levy  was 
made  upon  property  claimed  by  someone  else 
than  defendant  in  execution)  ;  Williams  v. 
McGrade,  13  Minn.  46;  Bruen  v.  Ogden,  II 
N.  J.  L.  370,  20  Am.  Dec.  593;  Newton  v. 
Brown,  2  Utah  126.  See  also  Arn  v.  Parker,, 
39  Kan.  338,  18  Pac.  201. 

On  the  contrary  it  has  been  held  that  the 
officer  need  not  sliow  the  judgment  where  he' 
proves  an  execution  regular  on  its  face  and 
appearing  to  have  been  issued  by  a  court  hav- 
ing jurisdiction  (Outhouse  v.  Allen,  72  111.. 
529;  Clay  v.  Carpenter,  1  T.  B.  Mon.  (Ky.) 
10,  15  Am.  Dec.  77),  or  where  the  adverse 
party  in  order  to  claim  exemption  against, 
the  levy  introduces  in  evidence  the  execution,, 
which  describes  the  judgment  (McGuire  v.. 
Galligan,  53  Mich.  453",  19  N.  W.  142). 

60.  Bruen  v.  Ogden,  11  N.  J.  L.  370,  20 
Am.  Dec.  593,  holding,  however,  that  this  is> 
not  required  where  defendant  in  execution  is 
plaintiff  in  the  replevin  suit. 

61.  Kansas. —  See  Graham  v.  Shaw,  38 
Kan.  734,  17  Pac.  332. 

Missouri. —  Clarke  v.  Laird,  60  Mo.  Appt. 
289;  Kendall  Boot,  etc.,  Co.  v.  Bain,  46  Mo.. 
App.  581. 

Nebraska. — Spaulding  v.  Overmire,  40  Nebr.- 
21,  58  N.  W.  736;  Hakanson  v.  Brodke,  36 
Nebr.  42,  53  N.  W.  1033 ;  Gamble  v.  Williams^ 
33  Nebr.  270,  50  N.  W.  3.;  Bartlett  v.  Cheese- 
brough,  32  Nebr.  339,  49  N.  W.  360;  Paxton 
V.  Moravek,  31  Nebr.  305,  47  N.  W.  919;  Wil- 
liams V.  Eikenberry,  25  ivebr.  721,  41  N.  W. 
770,  13  Am.  St.  Rep.  517,  22  Nebr.  210,  3# 
N.  W.  373 ;  Oberfelder  v:  Kavanaugh,  21  Nebr. 
483,  32  N.  W.  295. 

New  Jersey. —  Brown  v.  Bissett,  21  N.  J.  L.. 
46. 

Oklahoma. —  Marrinan  V.  Knight,  7  Okla.. 
419,  54  Pac.  656,  where  the  attaching  plain- 


BEPLEVm 


[34  Cyc]  1495 


2.  Evidence  Admissible  Under  Pleadings  —  a.  Under  General  Issue  or 
General  Denial  —  (i)  lisi  General.  In  accordance  with  the  general  rule/^  it 
has  been  held  that,  in  an  action  of  replevin,  a  general  denial  puts  in  issue  all  the 
material  allegations  in  the  complaint,  and  that  under  it  defendant  may  give  in 
evidence  any  matter  that  tends  to  contradict  and  defeat  plaintiff's  claim. How- 
ever, where  defendant  tenders  the  general  issue  by  plea  of  non  cepit  or  non  detinet, 
the  scope  of  the  evidence  admissible  is  much  more  restricted.®^ 

(ii)  Title  and  Right  to  Possession.  Under  a  general  denial,  defendant 
may  show  title  or  right  to  possession  in  himself, ®®  or  in  a  third  person,*'^  or  any 
other  matters,  such  as  fraud,  which  tend  to  disprove  plaintiff's  title  and  right  to 


tiffs  were  substituted  for  the  officer  in  the 
replevin  suit. 

Ore^fGH.— Taylor  v.  Brown,  49  Oreg.  423,90 
Pac.  673. 

Utah. —  Newton  v.  Brown,  2  Utah  126. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  263. 

When  not  put  in  issue  by  the  pleadings 
the  rule  is  otherwise.  Dayton  v.  Wyoming 
Nat.  Bank,  1  Wyo.  263. 

62.  General  admissibility  of  evidence  see 
infra,  IV,  I. 

63.  See  Pleading,  31  Cyc.  687. 

64.  Idaho. —  Idaho  Placer  Min.  Co.  v. 
Green,  14  Ida.  249,  93  Pac.  954,  holding  that  a 
special  denial  under  the  Idaho  statutes  is  the 
same  as  a  general  denial  in  other  jurisdic- 
tions. 

Kansas. —  Street  v.  Morgan,  64  Kan.  85,  67 
Pac.  448;  White  v.  Gemeny,  47  Kan.  741,  28 
Pac.  1011,  27  Am.  St.  Pvep.  320;  Bailey  v. 
Bayne,  20  Kan.  657;  Shaddaick  v.  Stotts,  9 
Kan.  App.  776,  59  Pac.  39  [affirmed  in 
(1900)  61  Pac.  1131]. 

Missouri. —  Advance  Thresher  Co.  v.  Pierce, 
74  Mo.  App.  676. 

Mofitana. —  Kaufman  v.  Cooper,  (1908)  98 
Pac.  504;  Gallick  v.  Bordeaux,  22  Mont.  470, 
56  Pac.  961. 

ISfehrasJca. —  Schmitt,  etc.,  Co.  v.  Mahoney, 
60  Nebr.  20,  82  N.  W.  99;  Davis  v.  Culver, 
58  Nebr.  265,  78  N.  W.  504;  Johnston  v. 
Milwaukee,  etc.,  Inv.  Co.,  49  Nebr.  68,  68 
N.  W.  383;  Merrill  v.  Wedgwood,  25  Nebr. 
283,  41  N.  W.  149;  Richardson  v.  Steele,  9 
Nebr.  483,  4  N.  W.  83. 

See  42  Cent.' Dig.  tit.  "Replevin,"  §  272. 
See  also  w/m,  IV,  G,  2,  a,  (ii)  ;  IV,  G,  2,  a, 
(III). 

Evidence  of  estoppel  is  admissible  under  a 
general  denial.  Towne  v.  Sparks,  23  Nebr. 
142,  36  N.  W.  375. 

Evidence  of  absence  of  a  demand  is  ad- 
missible under  a  general  denial.  Burckwalter 
V.  Mitcliell,  27  S.^  C.  240,  3  S.  E.  225. 

65.  See  infra,  IV,  G,  2,  a,  (ii)  ;  IV,  G, 
2,  a,  (HI). 

Evidence  of  special  damages  suffered  by 
the  service  of  tlie  writ  of  replevin  is  inadmis- 
^    sible  under  the  general  issue.     Bateman  v. 
-  Blake,  81  Mich.  227,  45  N.  W.  831. 

66.  Idaho. —  Lindsay  v.  Wyatt,  1  Ida. 
738. 

Indiana. —  May  v.  Pavey,  63  Ind.  4 ;  Sparks 
r.  Heritage,  45  Ind.  66;  Louchlioim  r.  Gill,  17 
Ind.  139. 

Missouri. —  Anthony  v.  Carp,  90  Mo.  App. 
387,  holding  that,  under  a  general  denial,  de- 


fendant may  show  a  right  to  possession  by 
virtue  of  an  agistor's  lien. 

Montana. —  Kaufman  v.  Cooper,  (1908)  98 
Pac.  504. 

Nebraska. — ■  Schmitt,  etc.,  Co.  v.  Mahoney,. 
60  Nebr.  20,  82  N.  W.  99. 

New  York. —  Griffin  v.  Long  Island  R.  Co., 
101  N.  Y.  348,  4  N.  E.  740. 

South  Dakota. —  Pitts  Agricultural  Works. 
V.  Young,  6  S.  D.  557,  62  N.  W.  432. 

Washington. —  Harvey  v.  Ivory,  35  Wash^ 
397,  77  Pac.  725. 

Wisconsin. —  Delaney  v.  Canning,  52  Wis- 
266,  8  N.  W.  897 ;  Timp  v.  Dockham,  32  Wis. 
146. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §§  273, 
274. 

Compare  Summerville  v.  Stockton  Mill- 
ing Co.,  142  Cal.  529,  76  Pac.  243. 

But  see  Wells  v.  Dizier,  9  La.  Ann.  119; 
Guille  V.  Fook,  13  Oreg.  577,  11  Pac.  277, 
holding  that  defendant  will  not  be  allowed 
to  show  a  right  to  possession  arising  from 
special  ownership  under  a  general  denial. 

67.  Indiana. —  Kennedy  v.  Shaw,  38  Ind. 
474.  See  also  Hall  v.  Henline,  9  Ind.  256 
[citing  Lewis  v.  Masters,  6  Blackf.  243],. 
holding  that  under  the  old  practice  in  a  jus- 
tice's court,  defendant  could  prove  property 
in  himself  or  a  stranger  under  the  general 
issue,  and  that  as  the  legislature  has  enlarged 
the  defense  under  the  general  issue,  the  fact 
of  property  in  a  stranger  is  admissible  with- 
out pleading  it. 

Nebraska. —  Richardson  r.  Steele,  9  Nebr. 
483,  4  N.  W.  83. 

NeiD  YorA;.— Siedenbach  r.  Riley,  111  N.  Y. 
560,  19  N.  E.  275;  Griffin  r.  Loiig  Island  R. 
Co.,  101  N.  Y.  348,  4  N.  E.  740;  Jacob  v. 
Haeflein,  60  N.  Y.  App.  Div.  533,  69  N.  Y.. 
Suppl.  1034;  Stearns  v.  Earlv,  49  Misc.  614, 
96  N.  Y.  Suppl.  837. 

South  Dakota. —  Pitts  Atrricultural  Works 
V.  Young,  6  S.  D.  557,  62  N.  W.  432. 

Washington. —  Clmmberlin  r.  Winn.  1 
Wash.  501,  20  Pac.  780,  1  Wash.  259,  24  Pac. 
446. 

Wisconsin. —  Delanev  r.  Canniii<x,  52  Wis. 
266,  8  N.  W.  897;  Timp  r.  Dockham.  32  Wis. 
146. 

See  42  Cent.  Dig.  tit.  *'  Replevin."  §  274. 
Contra. —  Dra])or  r.  Richards,  20  La.  Ann. 
306. 

Evidence  of  joint  ownership  by  plaintiflt 
and  a  third  person  is  admissible  uiuU'r  a 
general  denial.  Pulliam  Burlin^anie.  SI 
Mo.  Ill,  51  Am.  Rep.  229. 
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possession/^  Such  evidence  is  also  admissible  under  the  statutory  pleas  of  non 
detinetj^^  and  not  guilty;  but  where  defendant  pleads  the  general  issue  of  non  cepit 
he  thereby  puts  in  issue  only  the  unlawful  taking,  and  is  precluded  from  showing 
title  in  himself/^  or  in  a  third  person.'^ 

(ill)  Taking  and  Detention.  Under  a  general  denial  defendant  may 
show  that  his  detention  of  the  property  is  rightful,'^  While  it  has  been  held  that, 
in  an  action  against  an  officer,  a  justification  of  the  taking  and  detention  as  being 
under  execution,  attachment,  or  other  process  must  be  specially  pleaded,'*  and 
cannot  be  shown  under  the  general  issue, the  weight  of  authority  is  that  defendant 
may  justify  the  taking  or  detention  of  the  property  or  show  his  right  to  the  pos- 
session thereof  by  virtue  of  such  process  under  a  general  denial; '®  but  that  matter 


68.  Connecticut. —  Curnane  v.  Scheidel,  70 
Conn.  13,  38  Atl.  875  ( folding  that  evidence 
of  ratification  by  plaintiff  of  an  unauthorized 
sale  by  an  agent  was  properly  received)  ; 
Smith  V.  Brockett,  69  Conn.  492,  38  Atl.  57. 

/da/io.— Cornwall  v.  Mix,  3  Ida.  687,  34 
Pac.  893. 

Indiana. —  Jackson  n.  Morgan,  167  Ind, 
528,  78  N.  E.  633. 

Kansas. —  Deford  v.  Hutchinson,  45  Kan. 
332,  26  Pac.  60,  45  Kan.  318,  25  Pac.  641, 

11  L.  R.  A.  257;  Holmberg  v.  Dean,  21  Kan. 
73,  holding  that  an  assignment  to  plaintiff 
may  be  shown  to  be  fraudulent  and  void. 

Massachusetts. —  Spooner  v.  Cummings,  151 
Mass.  313,  23  N.  E.  839. 

Minnesota. —  Cumbey  v.  Lovett,  76  Minn. 
227,  79  N.  W.   99;   Aultman,  etc.,  Co. 
O'Dowd,  73  Minn.  58,  75  N.  W.  756,  72  Am. 
St.  Rep.  603. 

Missouri. —  Advance  Thresher  Co.  v.  Pierce, 
74  Mo.  App.  676;  Pugh  v.  Williamson,  61  Mo. 
App.  165. 

Nehraska. —  Iowa  Sav.  Bank  v.  Frink,  1 
Nebr.  (Unoff.)  14,  26,  92  N.  W.  916,  holding 
that  under  a  general  denial  in  replevin  de- 
fendant may  show  that  the  mortgage  under 
which  plaintiff  claimed  possession  was  ob- 
tained by  duress,  or  was  without  considera- 
tion. 

North  Dakota. —  Lane  v.  O'Toole,  8  K  D. 
210,  78  N.  W.  77;  Piano  Mfg.  Co.  v.  Daley, 
6  N.  D.  330,  70  N.  W.  277. 

South  Dakota. —  Piano  Mfg.  Co.  v.  Person, 

12  S.  D.  448,  8 I  N.  W.  897. 

Wisconsin. — Timp  v.  Dockham,  32  Wis.  146. 

United  States. —  Pan-American  Amusement 
Co.  V.  Maguire,  142  Fed.  126,  73  C.  C.  A. 
S44. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  273, 
274. 

Invalidity  of  sale. —  Thus,  under  a  gen- 
eral denial,  defendant  may  show  that  the  sale, 
upon  which  plaintiff  bases  his  title  and  right 
to  possession,  was  absolutely  void.  Shipman 
Coal  Min.,  etc.,  Co.  r.  Pfeiffer,  11  Ind.  App. 
445,  39  N.  E.  291;  Merrill  v.  Wedgwood,  25 
Nebr.  283,  41  N.  W.  149.  See  also  Israel  v. 
Day,  17  Colo.  App.  200,  68  Pac.  122. 

69.  Coverlee  v.  Warner,  19  Ohio  29;  Kel- 
ley  V.  Blakeley,  2  Ohio  Dec.  (Reprint)  251,  2 
West.  L.  Month.  151  [affirmed  in  2  Ohio  Dec. 
(Reprint)  378,  2  West.  L.  Month.  550  {dis- 
approving Shur  V.  Statler,  2  Ohio  Dec.  (Re- 
print) 70,  1  West.  L.  Month.  317)]. 
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70.  Richbourg  v.  Rose,  53  Fla.  173,  44  So. 
69,  125  Am.  St.  Rep.  1061;  Webster  v. 
Brunswick-Balke-Callender  Co.,  37  Fla.  433, 
20  So.  536;  Holliday  v.  McKinne,  22  Fla.  153; 
Scudder  v.  Worster,  11  Cush.  (Mass.)  573; 
Miller  v.  Sleeper,  4  Cush.  (Mass.)  369;  Singer 
Mfg.  Co.  V.  Benjamin,  55  Mich.  330,  21  N.  W. 
358,  23  N.  W.  25;  Loomis  v.  Foster,  1  Mich. 
165;  Gibson  v.  Mozier,  9  Mo.  256. 

71.  Arkansas. —  Ringo  v.  Field,  6  Ark.  43. 
North   Carolina. —  Rowland   v.   Mann,  28 

N.  C.  38. 

Pennsylvania. —  Wiley  V.  McGrath,  194  Pa. 
St.  498,  45  Atl.  331,  75  Am.  St.  Rep.  709. 

Wisconsin. —  Douglass  v.  Garrett,  5  Wis. 
85. 

United  States. —  Dickson  v.  Mathers,  7  Fed. 
Cas.  No.  3,898a,  Hempst.  65. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  273. 

72.  Arkansas. —  Ringo  v.  Field,  6  Ark.  43; 
Wilson  V.  Royston,  2  Ark.  315. 

Illinois.— GsduBha  v.  Butterfield,  3  111.  227. 
Indiana. —  Trotter  v.    Taylor,    5    Blackf . 
431. 

Kentucky. —  Harper  V.  Baker,  3  T.  B.  Mon. 
421,  16  Am.  Dec.  112. 

Maine. —  Vickery  v.  Sherburne,  20  Me. 
34. 

See  42  Cent.  Dig.  tit.  "  Renlevin,"  §  274. 

73.  Yandle  v.  Crane,  13  Kan.  344;  Towne 
V.  Sparks,  23  Nebr.  142,  36  N.  W.  375;  Payne 
V.  McCormick  Harvesting  Mach.  Co.,  11  Okla. 
318.  66  Pac.  287. 

The  Connecticut  statute  makes  the  filing 
of  a  disclaimer  a  condition  precedent  to  the 
right  of  defendant,  under  a  general  denial, 
to  claim  or  offer  evidence  to  prove  that  he 
did  not  wrongfully  detain  the  chattels  de- 
scribed in  the  declaration.  McNamara  V. 
Lyon,  69  Conn.  447,  37  Atl.  981. 

74.  Daniel  v.  Hardwick,  88  Ala.  557,  7 
So.  188;  Snell  V.  Crowe,  3  Utah  26,  5  Pac. 
522. 

75.  Daniel  v.  Hardwick,  88  Ala.  557,  7 
So.  188. 

76.  Colorado. —  Burchinell  v.  Butters,  7 
Colo.  App.  294,  43  Pac.  459. 

Indiana. —  Branch  V.  Wiseman,  51  Ind.  1. 

Kansas. —  Wester  v.  Long,  63  Kan.  876,  66 
Pac.  1032;  White  v.  Gemeny,  47  Kan.  741, 
28  Pac.  1011,  27  Am.  St.  Rep.  320. 

Michigan. —  Snook  v.  Davis,  6  Mich.  156. 

Missouri. —  Young  v.  Glascock,  79  Mo. 
574;  Bosse  v.  Thomas,  3  Mo.  App.  472. 

Nebraska. —  Horkey  v.  Kendall,  53  Nebr. 
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in  justification  or  excuse  cannot  be  shown  under  the  common-law  general  issu& 
of  non  cepit,'^^  unless  a  notice  of  such  special  defense  is  annexed  to  the  plea.^^ 

b.  Under  Other  Pleadings  —  (i)  In  General.  The  well-settled  principle 
that  evidence  which  tends  to  prove  or  disprove  an  issue  presented  by  the  pleadings 
should  be  admitted  and  that  evidence  of  matters  not  put  in  issue  by  the  pleadings- 
should  be  excluded     applies  in  actions  of  replevin. 

(ii)  Title  and  Right  to  Possession.  Either  plaintiff  or  defendant  may 
introduce  evidence  tending  to  show  any  property  interest  from  which  a  right  tO' 
possession  arises,  when  they  have  alleged  ownership  generally  without  specifying 
the  source  of  title,  or  have  denied  the  adverse  party's  right  to  possession;  but 


522,  73  K  W.  953,  68  Am.  St.  Rep.  623; 
Best  V.  Stewart,  48  Nebr.  859,  67  N.  W.  881; 
Cool  V.  Roche,  15  Nebr.  24,  17  N.  W.  119. 

Ohio. —  Bailey  v.  Swain,  45  Ohio  St.  657, 
16  N.  E.  370;  Oakes  v.  Wyatt,  10  Ohio  344; 
Moravec  v.  Buckley,  9  Ohio  Dec.  (Reprint) 
226,  11  Cine.  L.  Bui.  225. 

South  Dakota. —  Conner  v.  Knott,  8  S.  D. 
304,  66  N.  W.  461. 

England. —  Mellor  v.  Leather,  1  E.  &  B. 
619,  17  Jur.  709,  22  L.  J.  M.  C.  76,  72 
E.  C.  L.  619. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  275. 

But  in  replevin  for  animals  impounded  de- 
fendant can  justify  only  under  an  avowry  set- 
ting forth  the  facts  relied  on  and  not  under 
the  statutory  plea  of  not  guilty.  Howard  v. 
Black,  49  Vt.  9. 

77.  Carroll  v.  Harris,  19  Ark.  237;  Hop- 
kins V.  Burney,  2  Fla.  42;  McFarland  v. 
Barker,  1  Mass.  153;  Ely  v.  Ehle,  3  N.  Y. 
506. 

Statutes  allowing  evidence  of  matters  of 
excuse  and  justification  to  be  shown  under 
the  general  issue  do  not  apply  to  actions  of 
replevin  where  the  general  issue  of  non  cepit 
is  pleaded.  Holmes  v.  Wood,  6  Mass.  1.  But 
see  Coon  V.  Congdon,  12  Wend.  (N.  Y.) 
496. 

78.  Martin  v.  Watson,  8  Wis.  315.  But 
see  Coon  v.  Congdon,  12  Wend.  (N.  Y.)  496, 
holding  such  notice  to  be  unnecessary  by  vir- 
tue of  a  statutory  provision. 

79.  See  Pleading,  31  Cyc.  680. 

80.  Arkansas. —  Rust  Land,  etc.,  Co.  V. 
Isom,  70  Ark.  99,  66  S.  W.  434,  91  Am.  St. 
Rep.  68. 

California.— ¥111111  v.  Ferry,  127  Cal.  648, 
60  Pac.  434. 

Connecticut. — ^Norman  Printers'  Supply  Co. 
V.  Ford,  77  Conn.  461,  59  Atl.  499. 

Iowa. —  Dee  v.  Sears-Nattinger  Automobile 
Co.,  (1908)  118  N.  W.  529;  Gevers  v.  Farmer, 
109  Iowa  468,  80  N.  W.  535. 

Kansas. —  French  v.  Packer,  (App.  1898) 
52  Pac.  910,  holding  that  a  promissory  note 
which  did  not  appear  in  any  manner  to  be 
connected  with  the  note  and  mortgage  on 
which  plaintiff  relied  for  his  right  of  posses- 
sion was  properly  excluded. 

New   York. —  Rapid   Safety   Filter  Co. 
Wyckoff,  20  Misc.  17,  44  K  Y.  Suppl.  601; 
Spiegle  r.  Fehr,  101  N.  Y.  Suppl.  651;  Mur- 
ray V.  Lese,  86  N.  Y.  Suppl.  581. 

Oregon. —  Dillery  v.  Borwick,  36  Oreg.  255, 
59  Pac.  183. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  264. 


Evidence  of  defendant's  former  financial 
standing  is  inadmissible.  Mason  v.  Partrick,, 
100  Mich.  577,  59  N.  W.  239. 

A  set-off  cannot  be  given  in  evidence  when 
not  put  in  issue  by  the  pleadings  (Swing  v. 
Sparks,  7  N.  J.  L.  59;  Anderson  v.  Reynolds, 
14  Serg.  &  R.  (Pa.)  439);  but  evidence  of 
one  is  admissible  when  improperly  pleaded, 
and  no  objection  thereto  has  been  taken  by 
demurrer  (Goslin  v.  Redden,  3  Harr.  (Del.) 
21). 

Residence  of  plaintiff. — A  petition  in  re- 
plevin which  contains  all  the  averments  re- 
quired by  the  code  is  sufficient  to  admit  proof 
of  plaintiff's  residence,  although  it  is  not 
pleaded.    Newell  v.  Hayden,  8  Iowa  140. 

Evidence  admissible  under  issue  of  "  no 
rent  in  arrear  "  see  King  v.  Lambden,  4  Harr. 
(Del.)  283;  Lyon  v.  Houk,  9  Watts  (Pa.) 
193;  Robins  v.  Kitchen,  8  Watts  (Pa.)  390; 
Kensil  v.  Chambers,  5  Phila.  (Pa.)  64; 
White  V.  Cross,  29  Fed.  Cas.  No.  17,546,  2 
Cranch  C.  C.  17. 

81.  Crocker  v.  Burns,  13  Colo.  App.  54,  56 
Pac.  199;  Whitcher  v.  Shattuck,  3  Allen 
(Mass.)  319;  Verry  v.  Small,  16  Gray 
(Mass.)  121  (holding  that,  under  a  specific 
denial  of  plaintifl"s  title  and  right  to  posses- 
sion, defendant  may  show  a  right  to  posses- 
sion by  virtue  of  a  pledge)  ;  Cumbey  v. 
Lovett,'76  Minn.  227,  79  N.  W.  99;  Miller  r. 
Adamson,  45  Minn.  99,  47  N.  W.  452; 
Williams  v.  Griffin,  58  S.  C.  370,  36  S.  E. 
665. 

The  whole  pleading  will  be  looked  to  in 

order  to  ascertain  whether  the  pleader  bases 
his  claim,  upon  ownership  or  some  special  in- 
terest rDarnall  v.  Bennett,  98  Iowa  410,  67 
N.  W.  273;  King  17.  Lacrosse,  42  Minn.  488, 
44  N.  W.  517)  ;  and  a  defendant  who  has  for 
his  second  plea  pleaded  property  in  himself, 
and  for  his  third  plea  that  he  bought  the 
property  at  an  execution  sale,  is  not  pre- 
cluded by  his  third  plea  from  proving  under 
his  second  plea  any  legal  title  no  mnttor  how 
derived  t  O'Connor  v.  Union  Line  Transp.  Co.. 
31  111.  230). 

Joint  ownership. —  Under  a  plea  of  prop- 
erty in  himself,  defendant  may  show  a  joint 
ownership  in  himself  and  plaintiff  in  order  to 
rebut  plaintiff's  right  to  exclusive  possession. 
Hunt  r.  Chambers,  21  N.  J.  L.  620. 

A  waiver  of  right  to  possession  by  plain- 
tiff may  be  sliown  under  an  answer  denying 
plaintiff's  riglit  to  possession.  Timberlake 
r.  Mc Arthur,  6  Ohio  Dec.  (Reprint)  925,  8 
Am.  L.  Rec.  713. 
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where  they  have  alleged  a  particular  interest  in  the  property  the  evidence  admis- 
sible in  their  behalf  must  be  confined  to  that  which  tends  to  establish  the  interest 
alleged. Title  in  a  third  person  may  be  shown  by  defendant  under  a  plea  setting 
up  such  fact/^  or  under  a  plea  or  answer  denying  plaintiff's  title;  but  a  defendant 
who  has  pleaded  title  in  a  particular  third  person  will  not  be  permitted  to  show 
title  in  another  person/^  and  a  plaintiff  who  sues  in  his  own  name  and  as  owner 
cannot  introduce  evidence  showing  title  in  a  stranger.^^ 

(ill)  Taking,  Detention,  and  Demand.  Evidence  of  a  wrongful  and 
forcible  taking  is  admissible  even  under  issues  of  property,^'  or  wrongful  deten- 
tion,^^ and  plaintiff  may  show  a  demand  and  refusal,  or  circumstances  rendering 
a  demand  unnecessary,  under  pleadings  directly  raising  that  question  or  which 
do  not  but  which  are  not  demurred  to.^^ 

(iv)  Value  of  Property  and  Damages.  Although  there  is  some  author- 
ity for  the  proposition  that  no  evidence  of  value  is  admissible  unless  the  allegation 
of  value  in  the  petition  is  denied  in  the  answer,  the  general  rule  is  that  either 
or  both  parties  may  introduce  evidence  of  the  true  value  of  the  property,  regard- 


The  record  of  prior  replevin  suit  is  ad- 
missible under  a  plea  of  property.  Lowry  v. 
JHall,  2  Watts  &  S.  (Pa.)  129,  38  Am.  Dee.  495. 

How  such  proof  may  be  met. —  General  al- 
legations of  ownership  not  only  entitle  plain- 
tiff to  establish  such  ownership  by  any  com- 
petent proof,  but  also  entitle  defendant  to 
meet  the  case  made  by  plaintiff's  evidence  by 
any  competent  proof  that  tends  to  show  that 
such  evidence  is  untrue.  Kerron  v.  North 
Pacific  Lumbering,  etc.,  Co.,  1  Wash.  241,  24 
Pac.  445. 

82.  Randall  v.  Persons,  42  Nebr.  607,  60 
N".  W.  898;  Musser  v.  King,  40  Nebr.  892, 
59  N.  W.  744,  42  Am.  St.  Rep.  700;  Hudson 
V.  Swan,  83  N.  Y.  552. 

Mitigation  of  damages. —  This  rule  does 
not  preclude  a  defendant  who  has  pleaded  ab- 
solute property  in  himself  from  showing  a 
special  interest  in  the  property  in  mitiga- 
tion of  damajres.  Collins  v.  Bellefonte  Cent, 
R.  Co.,  171  Pa.  St.  243,  33  Atl.  331. 

Cumulative  evidence  is  not  objectionable. 
Wiley  V.  McGrath,  194  Pa.  St.  498,  45  Atl. 
331,  75  Am.  St.  Rep.  709. 

83.  Ingle  v.  Wallach,  1  Black  (U.  S.)  96, 
17  L.  ed.  50,  holding  that  the  rule  applies 
even  though  the  plea  is  informal. 

The  fact  that  plaintiff  was  not  assessed 
for  personal  property  taxes  may  be  shown 
in  evidence  as  a  circumstance  tending  to  show- 
that  he  does  not  own  the  chattels  in  contro- 
versy. Kastl  V.  Arthur,  135  Mich.  278,  97 
N.  W.  711. 

Evidence  showing  the  manner  of  acquisi- 
tion of  title  by  a  third  person  is  admissible. 
Lamotte  v.  Wisner,  51  Md.  543. 

Under  the  Indiana  statute,  title  in  a 
stranger  may  be  proved  without  pleading  it 
by  a  defendant  in  an  action  of  replevin  com- 
menced before  a  justice  of  the  peace  and  taken 
bv  appeal  to  the  circuit  court.  Lewis  v. 
Masters,  6  Blackf.   (Ind.)  243. 

84.  Driscoll  v.  Dunwoody,  7  Mont.  394, 
16  Pac.  726;  Schulenberg  v.  Harriman,  21 
Wall.  (U.  S.)  44,  22  L.  ed.  551. 

85.  McClung  v.  Bergfeld,  4  Minn.  148. 

86.  Ash  V.  Mathes,  52  Mich.  615,  18  N.  W. 
384;  Rowland  v.  Fuller,  8  Minn.  50. 
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87.  Moore  v.  Shenk,  3  Pa.  St.  13,  45  Am. 
Dec.  618. 

88.  Paul  f.  Luttrell,  1  Colo.  317;  Olsen 
V.  Merrill,  20  Wis.  462,  91  Am.  Dec.  428. 

Place  of  taking. — ^An  argumentative  allega- 
tion of  the  place  of  taking,  when  not  demurred 
to,  authorizes  the  admission  of  evidence  to 
sustain  it  (Moorhouse  v.  Donaca,  14  Oreg. 
430,  13  Pac.  112)  ;  and  when  the  place  is  not 
traversed,  it  becomes  immaterial,  and  a  tak- 
ing in  another  place  than  that  alleged  may 
be  shown  (Gardner  v.  Humphrey,  10  Johns. 
(N.  Y.)  53). 

Where  the  property  was  taken  and  de- 
tained under  process  it  is  proper  to  admit  in 
evidence  the  judgment  and  proceedings  in  the 
suit  in  which  the  process  was  issued  (Gavigan 
V.  Scott,  51  Mich.  373,  16  N.  W.  769;  Hines 
V.  Chambers,  29  Minn.  7,  11  N.  W.  129),  as 
well  as  an  amended  levy  indorsed  before  re- 
turn (Johnson  v.  Sommers,  3  111.  App.  55)  ; 
but  not  a  writ  of  attachment  which  is  not 
signed  by  the  clerk  nor  sealed  with  the  seal 
of  the  court  (Wheaton  v.  Thompson,  20  Minn. 
196).  Such  evidence  is  not  admissible  when 
a  proper  foundation  therefor  has  not  been 
laid  in  the  pleadings  (Eikenbary  v.  Clifford, 
34  Nebr.  607,  52  N.  W.  377;  Taylor  v.  Brown, 
49  Oreg.  423,  90  Pac.  673 )  ;  but  plaintiff  in 
an  action  for  wrongful  detention  is  not  es- 
topped by  bringing  his  action  in  one  county 
from  showing  that  the  property  was  seized  in 
another  county  under  a  writ  of  attachment 
(Craig  V.  Grant,  6  Mich.  447).  Under  an  an- 
swer alleging  the  taking  and  keeping  posses- 
sion of  the  chattels  as  stolen  property  under 
a  warrant  of  arrest,  it  is  not  error  to  permit 
defendant  to  testify  that  he  was  an  officer, 
that  he  took  possession  of  the  property  under 
a  belief  that  it  was  stolen,  and  that  he  was 
holding  the  same  under  direction  of  the  mag- 
istrate. Murray  v.  Lyon,  (Tex.  Civ.  App. 
1906)  95  S.  W.  621. 

89.  Paul  V.  Luttrell,  1  Colo.  317;  Simser 
V.  Cowan,  56  Barb.  (N.  Y.)  395;  Oleson  v. 
Merrill,  20  Wis.  462,  91  Am.  Dec.  428. 

90.  Tully  V.  Harloe,  35  Cal.  302,  95  Am. 
Dec.  102;  Sehmitt  v.  Mahoney,  60  Nebr.  20, 
82  N.  W.  99. 
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less  of  whether  plaintiff's  allegation  in  the  petition  is  denied. Value  is  imma- 
terial and  evidence  of  it  is  inadmissible  where  plaintiff  has  possession  of  the  prop- 
erty at  the  time  of  trial  and  no  damages  are  claimed. 

(v)  Existence  of  Fraud.^^  Where  fraud  is  specially  pleaded  and  put  in 
issue,  evidence  tending  to  support  either  the  affirmative  or  the  negative  of  the 
issue  is  competent,''^  and,  although  the  general  rule  that  fraud  must  be  specially 
pleaded  before  evidence  of  it  is  admissible  has  been  followed  as  to  actions  of 
replevin  in  some  jurisdictions,®^  it  has  been  held  in  most  jurisdictions  that  the 
general  rule  does  not  apply  and  that  under  allegations  or  denials  of  ownership 
and  right  of  possession,  either  party  may  show  that  the  right  of  the  adverse  party 
to  possession  is  based  upon  fraud. ®^ 


91.  Woodruff  V.  Cook,  25  Barb.  (N.  Y.) 
505;  Susquehanna  Boom  Co.  v.  Finney,  58 
Pa.  St.  200;  Jenkins  v.  Steanka,  19  Wis.  126, 
88  Am.  Dec.  675.  See  also  Chicago,  etc.,  R. 
Co.  V.  Northwestern  Union  Packet  Co.,  38 
Iowa  377. 

Admission  not  concliisive. —  It  has  been 
held  that  plaintiff's  allegation  of  value  is 
competent  evidence  on  the  trial  as  an  admis- 
sion of  value  by  him,  but  that  it  is  not  con- 
clusive.   Briggs  V.  Wiswell,  56  N.  H.  319. 

Where  the  replevin  proceedings  have  been 
enjoined  by  a  decree  which  settles  the  rights 
of  the  parties  but  does  not  find  the  value  of 
the  property,  the  court  in  the  replevin  action 
must  determine  that  question  and  upon  it 
both  parties  have  the  right  to  present  evi- 
dence.   Dehr  v.  Lampton,  31  Iowa  172. 

What  evidence  admismble. —  Evidence  of 
the  value  of  the  use  of  the  property  from  the 
time  of  taking  to  the  time  of  trial  is  ad- 
missible (Ocala  Foundry,  «te.,  Works  v. 
Lester,  49  Fla.  199,  38  So.  51;  Benjamin  v. 
Houston,  16  S.  D.  569,  94  N.  W.  584.  Com- 
pare  Ferguson  v.  Hogan,  25  Minn.  135,  where 
the  application  of  the  rule  was  limited  to 
cases  where  the  value  of  such  use  is  pleaded 
as  special  damages)  ;  as  well  as  evidence  of 
the  cost  price  of  the  article  (Osmers  v.  Furey, 
32  Mont.  581,  81  t'ac,  345)  ;  and  the  value 
of  the  component  parts  of  the  property  (In- 
diana Union  Traction  Co.  v.  Bick,  40  Ind. 
App.  451,  81  N.  E.  617).  Testimony  of  the 
assignor  of  the  goods  as  to  their  value  when 
he  was  in  possession  is  competent.  Gevers  v. 
Farmer,  109  Iowa  468,  80  N.  W.  535. 

Evidence  of  special  damages  is  admissible 
without  being  alleged  in  the  declaration 
(Clark  V.  Martin,  120  Mass.  543.  Contra, 
Burrage  v.  Melson,  48  Miss.  237)  ;  and  evi- 
dence that  part  of  the  property  was  destroyed 
by  fire  through  defendant's  negligence  is 
admissible  where  the  damages  allowed  by 
such  evidence  go  simply  to  the  extinguish- 
ment of  defendant's  lien'  (Babb  r.  Talcott,  47 
Mo.  343). 

92.  Foster  v.  Berkey,  8  Minn.  351. 

93.  Admissibility  of  evidence  of  fraud  un- 
der general  denial  see  supra,  IV,  G,  2,  a,  (ii). 

Q4:.  Arkansas. —  Owen  f.  Mulkey,  (1907) 
106  S.  W.  937. 

Iowa. —  Gervers  v.  Farmer,  100  Towa  408, 
80  N.  W.  535.  And  see  Nolan  r.  Jones,  53 
Iowa  387,  5  N.  W.  572. 

'New  York. —  Hersey  v.  Benedict,  15  Hun 


282;  Hochberger  v.  Baum,  85  N.  Y.  Suppl. 
385. 

North  Dakota. —  Taylor  v.  Rice,  1  N.  D.  72, 

44  N.  W.  1017. 

Vermont.— Bliss  v.  Badger,  36  Vt.  338, 
holding  that  the  rule  applies  even  though 
defendant  does  not  set  forth  in  his  avowry 
the  facts  constituting  the  fraud. 

Great  latitude  of  proof  is  permitted  where 
the  question  in  an  action  of  replevin  is  one 
of  fraud,  and  the  testimony  of  a  witness  which 
relates  to  a  transaction  with  one  not  a  party 
to  the  suit  is  competent.  Katzenberger  v. 
Leedom.,  103  Tenn.  144,  52  S.  W.  35. 

95.  See  Pleading,  31  Cyc.  685. 

96.  Gray  v.  Earl,  13  Iowa  188;  Newell  v. 
Hayden,  8  Iowa  140 ;  Bickle  v.  Irvine,  9  Mont. 
251,  23  Pac.  244;  Coos  Bay.  etc.,  R.,  etc.,  Nav. 
Co.  V.  Siglin,  26  Greg.  387,  38  Pac.  192. 

97.  Colorado. —  Benesch  v.  Waggner,  12 
Colo.  534,  21  Pac.  706,  13  Am.  St.  Rep.  254. 

Kentucky. —  Stephens  v.  Frazier,  2  B.  Mon. 
250. 

Massachusetts. —  Quincy  v.  Hall,  1  Pick. 
357,  11  Am.  Dec.  198,  holding  that  such  evi- 
dence is  admissible  under  a  plea  of  property 
in  a  stranger. 

Minnesota. —  Kenney  v.  Goergen,  36  Minn. 
190,  31  N.  W.  210;  Furman  v.  Tenny,  28 
Minn.  77,  9  N.  W.  172;  Tupper  v.  Thompson, 
26  Minn.  385,  4  N.  W.  621. 

Missouri. —  Stone  v.  Barrett,  34  Mo.,  App. 
15. 

Nebraska. —  Pekin  Plow  Co.  r.  Wilson.  66 
Nebr.  115,  92  N.  W.  176;  Phenix  Iron  Works 
Co.  V.  McEvonv,  47  Nebr.  228,  66  N.  W.  290, 
53  Am.  St.  Rep.  527 ;  Gandv  v.  Pool.  14  Nebr. 
98,  15  N.  W.  223,  holding  that  such  evidence 
is  admissible  under  a  denial  of  unlawful  de- 
tention. - 

Ohio. —  Nenbrand  v.  Mvres,  7  Ohio  Doc. 
(Reprint)  315,  2  Cine.  L.  Bui.  97. 

Oklahoma. — ■  See  Strahorn-Hutton-Evans 
Commission  Co.  v.  Florer.  7  Okla.  499,  54 
Pac.  710,  holding  that  plaintiff  may  show 
that  defendant,  at  the  time  lie  puveliasod  the 
property,  had  actual  notice  of  plaintilY's  mort- 
gage. 

Utah. — ^iNTunns  v.  Lovcland.  I  tali  2;i0. 
49  Pac.  743:  Jones  r.  ]\IcQuoen.  13  Utah  178. 

45  Pac.  202. 

See  42  Cent.  Dig.  tit.  "Replevin."'  §  268. 

Reason  for  rule. —  "  This  rule  is  doubtless 
based  on  the  fact  that  in  replevin  the  plain- 
till'  is  not  bound  to  disclose  any  source  of 

[IV,  G,  2,  b,  (v)] 
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3.  Variance.  In  replevin,  as  in  other  actions,  the  proof  must  conform  to* 
the  allegations  in  the  pleadings  and  a  material  variance  is  fatal, while,  on  the 
other  hand,  a  slight  and  immaterial  variance  may  be  disregarded,^  or  in  some 
jurisdictions,  be  corrected  by  amendment  of  the  pleading.^  A  general  allegation 
of  ownership  and  right  of  possession  is  sustained  by  proof  of  any  interest  in  the 
property  which  confers  the  right  to  possession,^  but  a  specific  allegation  of  a  par- 
ticular interest  or  kind  of  ownership  is  not  sustained  by  proof  of  a  different  interest.* 

H.  Presumptions  and  Burden  of  Proof  —  1.  In  General.  The  rules 
applicable  to  presumptions  and  burden  of  proof  in  civil  actions  generally  ^  apply 
in  actions  of  replevin.  Thus  the  burden  is  on  plaintiff  to  establish  his  right  to 
recover  by  a  preponderance  of  the  evidence.^    Where  plaintiff  has  made  out  a 


title,  and  therefore  the  defendant  is  not  bound 
to  anticipate  the  source  of  title  under  which 
the  plaintiff  may  claim."  Jones  'C.  Mc- 
Queen, 13  Utah  178,  185,  45  Pac.  202  [quoted 
in  Munns  v.  Loveland,  15  Utah  250,  49  Pac. 
743], 

98.  See,  generally.  Pleading,  31  Cyc.  700. 

99.  Illinois.—  Taylor  v.  Riddle,  35  111.  567. 
Indiana. —  Schenck  v.  Long,  67  Ind.  579. 
Iowa. —  Myers  y.  Townsend,  103  Iowa  569, 

72  N.  W.  761. 

Missouri. —  Davis  v.  Randolph,  3  Mo.  App. 
454. 

'Sew  Hampshire. —  Lothrop  i*.  Locke,  59 
X.  H.  532. 

Sew  York. —  Tice  v.  Norton,  4  Wend.  663. 

Oregon. —  Simonds  v.  Wrightman,  36  Oreg. 
120,  58  Pac.  1100. 

Pennsylvania. —  Waltman  v.  Allison,  10  Pa. 
St.  464. 

Washington. —  Silsby  v.  Aldridge,  1  Wash. 
117,  23  Pac.  836. 

England. — John  v.  Jenkins,  1  Cromp.  &  M. 
227,  2  L.  J.  Exch.  83,  3  Tvrw.  170;  Roskruge 
V.  Caddy,  7  Exch.  840,  22  L.  J.  Exch.  16; 
Brown  v.  Sayce,  4  Taunt.  320. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  278. 

1.  Illinois. —  Bovle  v.  Miller,  93  111.  App. 
627. 

Indiana. —  Buck  v.  Young,  1  Ind.  App.  558, 
27  N.  E.  1106. 

Minnesota. —  Blackman  v.  Wheaton,  13 
Minn.  326. 

North  Carolina. —  Andrews  V.  Grimes,  148 
N.  C.  437,  62  S.  E.  519. 

Tescas. —  Saenz  v.  Mumme,  (Civ.  App.  1905) 
85  S.  W.  59. 

England.— FsLge  V.  Chuck,  3  L.  J.  C.  P. 
O.  S.  124,  10  Moore  C.  P.  264. 

See  42  Cent.  Dig.  tit.  "  Replevin,".  §  278. 

Instrument  under  seal. —  Where  it  was 
wholly  immaterial  whether  the  instrument  in 
question  was  under  seal,  an  averment  that  it 
was  in  writing  will  be  supported  by  the  pro- 
duction of  a  written  instrument  either  with 
or  without  a  seal  attached  to  the  same. 
Jenkins  v.  Pell,  20  Wend.  (N.  Y.)  450  [af- 
firming 17  Wend.  417]. 

No  advantage  can  be  taken  of  excess  of 
proof. —  Sexey  v.  Adkison,  40  Cal.  408. 

2.  Andrews  v.  Grimes,  148  N.  C.  437,  62 
S.  E.  519;  Morrow  v.  Galbraith,  1  Phila. 
(Pa.)  552. 

3.  Darter  v.  Brown,  48  Ind.  395;  Cassel  v. 
Western  Stage  Co.,  12  Iowa  47  (holding  that 
an  allegation  of  right  to  possession  is  proved 
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by  evidence  of  ownership,  where  no  right  of 
possession  is  shown  by  tlie  opposite  party)  ; 
Anderson  v.  Stewart,  108  Md.  340,  70  Atl. 
228.  See  also  Schmidt  v.  Denver  First  Nat. 
Bank,  10  Colo.  App.  261,  50  Pac.  733. 

4.  Illinois. —  Eakin  v.  Eakin,  63  111.  160,, 
holding  that  a  plaintiff  claiming  the  entire 
ownership  of  property  cannot  recover  on 
proof  of  three-fourths'  ownership. 

Iowa. —  Gevers  v.  Farmer,  109  Iowa  468,  80* 
N.  W.  535 ;  Kern  v.  Wilson,  73  Iowa  490,  35- 
N.  W".  594 ;  Knowlton  v.  Lendrum,  54  Iowa 
756,  7  N.  W.  97.  See,  however,  Harward  v. 
Davenport,  105  Iowa  592,  75  N.  W.  487, 
holding  that  an  allegation  of  absolute  owner- 
ship is  sufficiently  supported  by  evidence  of 
ownership  limited  by  two  chattel  mortgages, 
under  Code  (1873);  §  2686,  providing  that 
no  variance  is  to  he  deemed  material  unless, 
it  has  actuallv  misled  the  opposite  party  to 
his  prejudice, 'and  Code  (1873),  §  2729,  pro- 
viding that  a  party  shall  not  be  compelled 
to  prove  more  than  is  necessary  to  entitle 
him  to  the  relief  asked  for. 

Kansas. —  Kennett  v.  Peters,  54  Kan.  119, 
37  Pac.  999,  45  Am.  St.  Rep.  274;  Parry  Mfg. 
Co.  V.  Myton,  8  Kan.  App.  533,  54  Pac. 
291. 

Missouri. —  Deyerle  v.  Hunt,  50  Mo.  App. 
541. 

Nebraska. —  Paxton  v.  Learn,  55  Nebr,  459, 
75  N.  W.  1096;  Suckstorf  v.  Butterfield,  54 
Nebr.  757,  74  N.  W.  1076;  Robinson  v.  Kil- 
patrick-Koch  Dry  Goods  Co.,  50  Nebr.  795, 
70  N.  W.  378;  Stralile  v.  Stanton  First  Nat. 
Bank,  47  Nebr.  319,  66  N.  W.  415;  Camp  V, 
Pollock,  45  Nebr.  771,  64  N.  W.  231;  Sharp 
V.  Johnson,  44  Nebr.  165,  62  N.  W.  466; 
Musser  v.  King,  40  Nebr.  892,  59  N.  W.  744, 
42  Am.  St.  Rep.  700. 

United  States. —  Alexander  v.  Harris,  4 
Cranch  299,  2  L.  ed.  627. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  278. 

5.  See,  generally.  Evidence,  16  Cyc.  926. 

6.  Kerfoot  v.  Waterloo  State  Bank,  14  Okla. 
104,  77  Pac.  46.  See  also  Butler  v.  Estrella 
Raisin  Vineyard  Co.,  124  Cal.  239,  56  Pac. 
1040;  Thompson  v.  Ross,  87  Ind.  156;  Kahn 
V.  Hayes,  22  Ind.  App.  182,  53  N.  E.  430; 
Barry  v.  O'Brien,  103  Mass.  520;  Miller  v. 
McGehee,  60  Misc.  903;  Western  Union  Sew- 
ing Mach.  Co.  V.  Sachs,  32  Misc.  (N.  Y.)  736, 
67  N.  Y.  Suppl.  2. 

Right  to  begin. —  If  there  be  any  affirmative 
issue  on  plaintiff,  he  is  entitled  to  begin. 
Bills  V.  Vo?e,  27  N.  H.  212. 
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prima  facie  case,  the  burden  of  proof  is  upon  defendant  to  show  matter  in  justi- 
fication or  defense.'  After  defendant  has  made  out  a  prima  facie  defense  to  the 
.action,  the  burden  devolves  upon  plaintiff  to  obviate  the  effect  thereof.^ 

2.  Title  and  Right  to  Possession.  In  an  action  of  replevin,  in  the  absence 
of  any  direct  evidence  to  the  contrary,  possession  is  presumptive  evidence  of 
ownership;^  but  when  direct  evidence  is  offered,  the  fact  of  possession  loses  its 
presumptive  character,  and  is  to  be  considered  only  in  connection  with  other 
facts  at  its  real  probative  value. Therefore  in  replevin,  where  the  right  of 
property  is  in  issue,  the  burden  is  on  plaintiff  to  show  his  title  or  his  right  of  pos- 
.session.^^  He  must  recover,  if  at  all,  upon  the  strength  of  his  own  title,  and  not 
upon  the  weakness  of  that  of  his  adversary.^^    Thus  an  answer  in  replevin  denying 


7.  Arkansas. —  Crenshaw  v.  Bradley,  52 
Ark.  318,  12  S.  W.  578. 

California. —  Garcia  v.  Gunn,  119  Cal.  315, 
.51  Pac.  684. 

Delaware. —  Robelen  v.  Wilmington  Nat. 
Bank,  1  Marv.  346,  41  Atl.  80. 

Illinois. —  Larsen  v.  Ditto,  90  111.  App.  384 ; 
•Slme  V.  Ingle,  87  111.  App.  522. 

Kansas. —  Clyde  First  Nat.  Bank  v.  Park- 
hurst,  54  Kan.  155,  37  Pac.  1001 ;  Talk  v.  De- 
•cou,  8  Kan.  App.  765,  61  Pac.  760. 

Kentucky. —  Hobbs  v.  Myres,  1  B.  Mon. 
:241. 

Montana. —  Osmers  V.  Furey,  32  Mont.  581, 
81  Pac.  345. 

'New  York. —  Pierce  v.  Van  Dyke,  6  Hill 
613. 

Rhode  Island. —  Kebabian  v.  Adams  Express 
Co.,  27  R.  I.  564,  65  Atl.  271,  holding  that 
where  plaintiff  proves  his  ownership  and  right 
to  possession,  the  burden  of  proving  liens  set 
up  by  pleas  is  on  defendant. 

Vermont. —  Singer  Mfg.  Co.  v.  Nash,  70  Vt. 
434,  41  Atl.  429. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  280. 

8.  Standish  v.  Flowers,  16  Wis.  110. 

9.  Arkansas. —  Robinson  v.  Calloway,  4 
Ark.  94. 

Delaware. —  Stockwell  v.  Robinson,  9  Houst. 
313,  32  Atl.  528. 

Indiana. —  McAfee  v.  Montgomery,  21  Ind. 
App.  196,  51  N.  E.  957. 

Iowa. —  Wallace  v.  Wallace,  62  Iowa  651, 
17  N.  W.  905;  Rickner  v.  Dixon,  2  Greene 
^591. 

Missouri. —  Westbay  v.  Milligan,  89  Mo. 
App.  294;  Stone  v..  McNealy,  59  Mo.  App. 
396;  Phillips  v.  Schall,  21  Mo.  App.  38. 

Montana. —  Gallick  v.  Bordeaux,  31  Mont. 
328,  78  Pac.  583. 

Nebraska. — Elgin  First  Nat.  Bank  v.  Adams, 
(1908)  118  N.  W.  1057. 

M-iseonsin. —  Murray  v.  Norwood,  77  Wis. 
405,  46  N.  W.  499. 

United  States. —  Mitchell  v.  Wilson,  17  Fed. 
Cas.  No.  9,672,  3  Cranch  C.  C.  242.. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  281. 

10.  Westbay  v.  Milligan,  89  Mo.  App.  294 ; 
Elgin  First  Nat.  Bank  v.  Adams,  (Nebr. 
1908)  118  N.  W.  1057., 

Where  the  evidence  of  ownership  is  con- 
flicting no  such  presumption  arises.  McEl- 
hanon  v.  McFerron,  36  111.  App.  22. 

11.  Arkansas. —  Dixon  v.  Thatcher,  14  Ark. 
141;  Robinson  i;,  Calloway,  4  Ark.  94. 


Colorado. —  Austin  v.  Terry,  38  Colo.  407, 
88  Pac.  189. 

Delaware. —  Ott  v.  Specht,  8  Houst.  61,  12 
Atl.  721,  holding  that  a  plaintiff  in  replevin 
is  not  relieved  from  the  onus  of  proving 
that  he  had  a  right  to  immediate  possession 
at  the  commencement  of  suit,  by  the  fact 
that  in  order  to  entitle  defendant  to  re- 
tain possession  of  the  chattels  under  a  return 
bond  given  by  him  in  the  suit,  he  may  be 
compelled  to  prove  a  right  to  possession  in 
himself. 

Illinois. —  Monmouth  Second  Nat.  Bank  v. 
Thuet,  124  111.  App.  501 ;  Hacker  v.  Munroe, 
56  111.  App.  532. 

Indiana. —  Simcoke  v.  Frederick,  1  Ind.  54. 

Iowa. —  Hillman  v.  Brigham,  110  Iowa  220. 
81  N.  W.  451;  Peake  v.  Conlan,  43  Iowa  297 
(holding  that  where  in  replevin  for  a  horse 
defendant  claims  title  under  a  barter  with 
plaintiff,  the  burden  of  proof  is  still  upon 
plaintiff  to  establish  his  ownership)  ;  Hamil- 
ton V.  Iowa  City  Nat.  Bank,  40  Iowa  307. 

Louisiana. —  Crane  v.  Allen,  11  La.  Ann. 
♦  493,  holding  that  defendant  in  replevin  claim- 
ing through  plaintiff  has  the  burden  of  proof 
to  show  clearly  his  right  to  the  property. 

Massachusetts. — Barry  v.  O'Brien,  103  Mass, 
520. 

Mississippi. — •  Brunson  r.  Volunteer  Car- 
riage Co.,  (1908)  47  So.  377. 

Missouri. —  Grav  v.  Parker,  38  Mo.  160; 
Phillips  V.  Schall,' 21  Mo.  App.  38. 

Montana. —  Gallick  v.  Bordeaux,  31  Mont. 
328,  78  Pac.  583. 

Nebraska. —  Jenkins  v.  Mitchell,  40  Nebr. 
664,  59  N.  W.  90. 

Washington. —  Dodd  v.  Williams-Smitlison 
Co.,  27  Wash.  89,  67  Pac.  352. 

Wyoming. —  Davton  v.  Wvoming  Nat. 
Bank,  1  Wyo.  263. 

See  42  Cent.  Dig.  tit.  "Replevin."  §  281. 

12.  Arkansas. —  Robinson  v.  Callowav,  4 
Ark.  94. 

Delaware.— Oii  v.  Specht,  8  Houst.  61,  12 
Atl.  721. 

Illinois. —  Constantine  r.  Foster,  57  111.  36. 

Indiana. —  Simcoke  v.  Frederick.  1  Ind.  54. 

Iowa. —  Hillman  v.  Brigham,  110  Iowa  220, 
81  N.  W.  451;  Hamilton  r.  Iowa  City  Nat^ 
Bank,  40  Iowa  307. 

Massachusetts. —  Johnson  r.  Neale.  6  Allen 
227. 

Montana. —  Gallick  r.  Bordeiiux.  31  ]\Iont. 
328,  78  Pac.  583. 
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plaintiff's  ownership  of  the  property  in  controversy  casts  the  burden  of  proof 
upon  him/^  unless  defendant  disclaims  all  right  to  the  property.^*  So  in  a  plea 
of  property  in  defendant,  or  a  stranger,  traversing  plaintiff  's  ownership,,  the  only 
issuable  fact  in  the  plea  is  plaintiff's  ownership,  and  the  burden  of  the  proof  is 
on  him.^^  Whether  the  plea  of  property  in  defendant,  or  a  stranger,  without 
more,  is  sufficient  to  put  in  issue  plaintiff's  right  to  the  property,  so  as  to  put 
him  on  proof  of  his  case,  is  a  question  upon  which  there  is  an  apparent  difference 
of  opinion.  In  many  decisions  such  a  plea  is  held  to  have  this  result. But  in 
several  jurisdictions  defendant  must,  in  addition  to  alleging  the  property  in  him- 
self, traverse  plaintiff's  title,  in  order  to  throw  the  burden  of  proof  on  plaintiff; 
where  the  plea  is  property  in  defendant  or  a  third  person,  without  a  traverse  of 
plaintiff's  right,  it  leaves  the  burden  of  proof  upon  defendant  to  estabhsh  the 
truth  of  his  plea.^^ 


Nebraska. —  G.  T.  Northwall  Co.  v.  McCor- 
mick  Harvester  Maeh.  Co.,  2  Nebr.  (Unoff.) 
699,  89  N.  W.  767. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  281. 

13.  Arkansas. —  Kennedy  v.  Clayton,  29 
Ark.  270.  And  see  Erb  v.  Perkins,  32  Ark. 
428,  holding  that  a  bankruptcy  assignee's 
answer  in  replevin  is  sufficient  to  put  plain- 
tiff on  proof  of  his  alleged  title,  where  it 
avers  that  the  assignee,  has  no  knowledge  or 
information  sufficient  to  form  a  belief  as  to 
plaintiff's  title. 

Connevticut. — Kavanagh  r.  Phelps,  36  Conn. 
111. 

Illinois. —  Constantine  v.  Foster,  57  111.  36 ; 
McLeroth  v.  Magerstadt,  136  111.  App.  361. 

Missouri. —  Stone  v.  McNealy,  59  Mo.  App. 
396;  Andrews  v.  Costican,  30  Mo.  App.  29. 

Montana. —  Gallick  v.  Bordeaux,  31  Mont. 
328,  78  Pac.  5S3. 

Neiv  Hampshire. —  Taylor  v.  True,  27  N.  H. 
220. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  281.  . 

Under  the  codes,  a  general  denial  has  been 
held  sufficient  to  put  plaintiff  to  proof  of 
title  or  right  of  possession  without  any  aver- 
ments of  title  in  defendant  or  in  a  stranger. 
Hillman  v.  Brigham,  110  Iowa  220,  81  N.  W. 
451;  Pulliam  v.  Burlingame,  81  Mo.  Ill,  51 
Am.  Rep.  229;  Phillips  v.  Schall,  21  Mo.  App. 
38;  Q.  T.  Northwall  Co.  v.  McCormick  Har- 
vester Mach.  Co.,  2  Nebr.  (Unoff.)  699,  89 
N.  W.  767. 

Plea  of  non  detinet. —  Where  issue  is  joined 
on  a  plea  of  non  detinet  in  an  action  to  re- 
cover personal  property,  the  burden  of  proof 
is  on  plaintiff.  Beal  v.  McKee,  145  Ala.  659, 
39  So.  664. 

14.  Kavanagh  v.  Phelps,  36  Conn.  111. 

15.  Arkansas. —  Patterson    v.    Fowler,  22 
Ark.  396. 

Illinois. —  Constantine  v.  Foster,  57  111.  36. 

Missouri. —  Morgner  v.  Biggs,  46  Mo.  65. 

Montana. —  Frank  v.  Symons,  35  Mont.  56, 
88  Pac.  561. 

Neio  J  ersey. —  Chambers  v.  Hunt,  22 
N.  J.  L.  552; 'Hunt  v.  Chambers,  21  N.  J.  L. 
620;  Chambers  v.  Hunt,  18  N.  J.  L.  339. 

'North  Dakota. —  Haveron  v.  Anderson,  3 
N.  D.  540,  58  N.  W.  340. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  281. 

A  special  answer,  following  a  general  de- 
nial, alleging  property  in  defendant,  does  not 

[IV,  H,  2] 


destroy  the  effect  of  the  general  denial,  andl 
relieve  plaintiff  from  making  all  the  proofs  he 
would  be  required  to  make  had  the  special  an- 
swer been  omitted.  Downtain  v,  Ray,  31  Tex, 
Civ.  App.  298,  71  S.  W.  758;  Wheeler,  etc., 
Mfg.  Co.  V.  Teetzlaff,  53  Wis.  211,  10  N.  W. 
155. 

16.  Arkansas. —  Hill  v.  Fellows,  25  Ark.  11. 
Delaware. —  Pennington     v.     Chandler,  5 

Harr.  394;  Mcllvaine  v.  Holland,  5  Harr.  226. 

Illinois. —  Jones  v.  Glathart,  100  111.  App.. 
630;  McFarlan  v.  McClellan,  3  111.  App.  295. 

Indiana. —  Turner  v.  Cool,  23  Ind.  56,  60, 
85  Am.  Dee.  449  (where  it  is  said:  "The 
pleading  thus  made,  though  it  does  not  di- 
rectly deny  that  the  sheaves  of  wheat  were  the 
property  of  the  plaintiff,  does  so  argumenta- 
tively,  and  therefore  rested  the  burden  of  the 
issues  on  the  plaintiff");  Noble  v.  Epperly, 
6  Ind.  414. 

Maryland. —  Cullum  v.  Bevans,  6  Harr  &  J. 
469. 

Xew  Hampshire. —  Taylor  v.  True,  27  N.  H, 
220. 

United  States. —  Williamson  v.  Ringold,  30 
Fed.  Cas.  No.  17,755,  4  Cranch  C.  C.  39. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  281. 

A  plea  of  payment  is  in  effect  a  plea  of 
property  in  defendant,  under  which  the  bur- 
den is  upon  plaintiff  to  show  his  title.  John- 
ston r.  McCart,  24  Wash.  19,  63  Pac.  1121. 

17.  Atkins  v.  Byrnes,  71  111.  326;  Rey- 
nolds V.  McCormick,  62  111.  412;  Chandler 
V.  Lincoln,  52  111.  74;  Anderson  v.  Talcott, 
6  111.  365;  Pinkstaff  v.  Cochran,  58  111.  App. 
72;  Hacker  v.  Munroe,  56  111.  App.  532; 
Pope  V.  Jackson,  65  Me.  162;  Cooper  v. 
Bakeman,  32  Me.  192;  Greene  v.  Dingley, 
24  Me.  131;  Prosser  v.  Woodward,  21  Wend. 

(N.  Y.)   205;   Rogers  V.  Arnold,  12  Wend. 

(N.  Y.)  30. 

18.  Chandler  v.  Lincoln,  52  111.  74;  Pope 
V.  Jackson,  65  Me.  162;  Cooper  v.  Bakeman, 
32  Me.  192;  Pease  v.  Magill,  (N.  D.  1908) 
115  N.  W.  260.  And  see  Thompson  v.  Stever, 
11  N.  Y.  St.  784,  holding  that  where  defend- 
ant in  replevin  admitted  the  taking  of  the 
wood  from  the  premises  in  plaintiff's  posses- 
sion, but  claimed  title  to  the  land,  he  had 
the  burden  of  proving  the  title. 

In  Canada  where  a  defendant  in  replevin 
pleads  property  in  himself  or  a  third  person, 
and  issue  is  taken  thereon,  the  onus  of  prov- 
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3.  Identity  of  Property.  Where  the  identity  of  the  property  claimed  by 
plaintiff  is  questioned,  the  burden  is  on  him  to  establish  that  fact.^^  Where, 
however,  plaintiff  and  defendant  claim  under  different  mortgages,  and  plaintiff 
offers  evidence  jprima  facie  sufficient  to  show  title  in  himself,  the  burden  is  on 
defendant  to  show  that  the  property  described  in  the  mortgage  under  which  he 
claims  is  the  same  as  that  in  controversy.^^ 

4.  Taking  and  Detention.  The  action  of  replevin  being  founded  on  a  wrong- 
ful taking  or  detention  by  defendant,  the  burden  of  proof  is  upon  plaintiff  to  show 
such  wrongful  taking  or  detention,  where  defendant  denies  the  allegations  of 
wrong,^^  and  such  burden  is  not  shifted  to  defendant  by  reason  of  special  defenses 
being  interposed  as  well  as  the  general  denial. Where  plaintiff  establishes  a 
prima  facie  title  and  right  to  the  possession  of  the  property,  it  is  incumbent  on 
defendant  to  show  how  he  came  into  the  possession  of  it.^^  Where  it  is  shown 
that  defendant  was  in  possession  of  the  property  just  previous  to  the  institution 
of  the  action,  the  burden  is  on  him  to  show  that  he  had  parted  with  it  prior  to  the 
beginning  of  such  action.^* 

5.  Value  of  Property  and  Damages.  The  value  of  the  goods  stated  in  the 
replevin  bond  is  prima  facie  evidence  of  plaintiff's  damages,  and  if  defendant 
contends  for  a  less  amount,  the  burden  of  proof  is  on  him  to  show  it.^^  In  the 
absence  of  proof  that  the  damages  are  more  or  less  than  the  interest  on  the  value, 
the  presumption  is  that  the  damages  are  the  interest  during  the  time  the  suc- 
cessful party  was  wrongfully  deprived  of  the  use.^^  So  in  the  absence  of  proof  of 
the  value  of  the  property  replevied  at  the  time  of  the  trial,  it  will  be  presumed 
to  be  of  the  same  value  then  as  found  by  the  court  when  replevied. Where 
plaintiff  gives  bond  and  acquires  the  possession,  it  is  no  more  his  duty  to  prove 
the  value  of  the  property  than  it  is  the  duty  of  defendant,  who  seeks  to  regain 
possession,  and  thus  becomes  practically  plaintiff.^^  Where  property  is  replevied 
from  a  sheriff,  it  is  ordinarily  incumbent  upon  him  to  prove  the  value  of  the  prop- 
erty; but  where  plaintiff  admits  on  the  record  the  value  of  defendant's  posses- 
sion, and  no  evidence  is  given  as  to  the  general  value  of  the  property,  it  will  be 
presumed  that  such  value  is  equal  to  or  exceeds  the  amount  admitted  by  plaintiff 
as  the  value  of  defendant's  special  interest. 

6.  Fraud.    The  burden  is  upon  the  party  pleading  fraud  to  prove  it.^^  But 


ing  property  is  on  defendant,  and  if  he  fails 
in  doing  so,  plaintiff  is  entitled  to  recover. 
Ogden  V.  Bourgeois,  15  N.  Brunsw.  365 ; 
Desbrisay  v.  Little,  11  N.  Brunsw.  392; 
Graham  v.  Wetmore,  9  N.  Brunsw.  373. 

19.  Myers  v.  Van  Norman,  87  111.  App. 
500  (holding  that  in  replevin  of  mortgaged 
property,  the  burden  is  upon  plaintiff  to 
show  by  the  evidence  that  the  property  seized 
on  the  writ  is  covered  by  the  mortgage)  ; 
Schweinfurth  v.  Matson,  37  111.  App.  62; 
Daniels  v.  Taubenblatt,  120  La.  349,  45  So. 
273;  Webber  y.  Read,  65  Me.  564;  Russell  v. 
Amundson,  4  N.  D.  112,  59  N.  W.  477. 

20.  Brunswick  First  Nat.  Bank  v.  Wood, 
124  Mo.  72,  27  S.  W.  554;  State  Bank  v. 
City  Nat.  Bank,  18  Okla.  10,  60  Pac.  206. 

21.  Morgan  v,  Jackson,  32  Ind.  App.  169, 
69  N.  E.  410;  Finnell  v.  Million,  99  Mo.  App. 

i  552,  74  S.  W.  419  (holding  that,  in  replevin 
against  an  officer  for  property  claimed  under 
a  prior  bill  of  sale,  the  wrongful  taking  and 
detention  of  the  property  by  defendant  was 
not  to  be  presumed,  but  must  be  proved)  ; 
Dodd  V.  Williams-Smithson  Co.,  27  Wash.  89, 
67  Pac.  352. 

22.  Dodd  V.  Williams-Smithson  Co.,  27 
Wash.  89,  67  Pac.  352. 


23.  Garcia  v.  Gunn,  119  Cal.  315,  51  Pac. 
684;  Conely  v.  Dudley,  111  Mich.  122,  69 
N.  W.  151;  Barkley  v.  Leiter,  49  Nebr.  123, 
68  N.  W.  381;  Bame  v.  Seykora,  77  Hun 
(N.  Y.)  529,  28  N.  Y.  Suppl.  930. 

24.  Waterhouse  v.  Black,  87  Iowa  317,  54 
N.  W.  342;  Nichols  V.  Dodson  Lead,  etc.,  Co., 
85  Mo.  App.  584. 

25.  Wood  V.  May,  30  Fed.  Cas.  No.  17,956, 
3  Cranch  C.  C.  172. 

In  replevin  for  written  securities  they  are 
pref'jimed  to  be  worth  the  principal  and  inter- 
est indicated  on  their  face;  and  it  is  incum- 
bent on  defendant  to  rebut  tliis  presumption. 
Holt  V.  Van  Eps,  1  Dak.  206.  46  N.  W. 
689. 

26.  New  York  Guaranty,  etc.,  Co.  v.  Flynn, 
55  N.  Y.  653. 

27.  Jennings  r.  Sparkman.  48  INlo.  App. 
246;  Monday  v.  Vance,  (Tex.  Civ.  Api^  1899) 
51  S.  W.  346. 

28.  Archer  v.  Loner,  32  S.  C.  171.  11  S.  E. 
86. 

29.  Gamble  r.  Wilson,  33  Nebr.  270.  50 
N.  W.  3. 

30.  Gamble  r.  Wilson,  33  Nobr.  270.  50 
N.  W.  3. 

31.  Williams  v.  Fmlayson,  49  Fhi.  264.  38 
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^here  plaintiff's  title  is  alleged  by  defendant  to  be  fraudulent,  plaintiff  must  first 
show  title  in  himself  .^^ 

L  Admissibility  of  Evidence  —  l.  In  General.  The  rules  applicable 
to  admissibility  of  evidence  in  civil  actions  generally    apply  in  actions  of  replevin.^^ 

2.  Value  of  Property  and  Damages  —  a.  In  General.  It  is  proper  in  an 
■action  of  replevin  to  allow  plaintiff  to  show  the  value  of  the  property,  to  aid  the 
jury  in  assessing  his  damages. Evidence  that  a  party  has  placed  a  certain 


.So.  50;  Hyde  \>.  Shank,  93  Mich.  535,  53 
N.  W.  787;  Bristol  v.  Braidwood,  28  Mich. 
191. 

Intent  to  deceive. —  Where  actual  fraud 
anust  be  proved,  this  involves  the  proof  of 
intent  to  deceive.  Enright  v.  Fellheimer,  25 
Misc.  (N.  Y.)  664,  56  N.  Y.  Suppl.  366. 

32.  Hardy  v.  Moore,  62  Iowa  65,  17  N.  W. 
•200. 

33.  As  to  admissibility  of  evidence  under 
pleadings  see  supra,  IV,  G,  2,  b,  (v). 

34.  See,  generally.  Evidence,  16  Cyc.  821. 

35.  Admissible  evidence. —  See  the  follow- 
ing cases  where  the  evidence  was  held  to  be 
admissible : 

Colorado. —  Lemmon  v.  Beattie,  41  Colo.  68, 
91  Pac.  1102. 

Kentucky.— Qrsiwiordi  v.  Hurd,  106  S.  W. 
849,  32  Ky.  L.  Rep.  636. 

Maryland. — Joynes  v.  Wartman,  5  Md.  195. 

Massachusetts. —  United  Shoe  Mach.  Co.  v. 
Bresnahan  Shoe  Mach.  Co.,  197  Mass.  206,  83 
:N.  E.  412. 

Minnesota. —  Goodell  v.  Ward,  17  Minn.  17. 

Missouri. —  Kerr  v.  Drew,  90  Mo.  147,  2 
S.  W.  136. 

Montana. —  Kaufman  v.  Cooper,  (1908)  98 
Pac.  504. 

NelrnsJca.— Beck  v.  Smith,  12  Nebr.  389, 
11  N.  W.  852. 

Pennsylvania. —  Fairman  v.  Fluck,  5  Watts 
516. 

Virginia. —  Nicholson  v.  Hancock,  4  Hen. 
M.  491. 

Wisconsin. —  Trowbridge  v.  Sickler,  54 
Wis.  306,  11  N.  w.  581;  Knowlton  v.  Culver, 
I  Chandl.  214. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  285. 

Inadmissible  evidence. —  See  the  following 
cases  where  the  evidence  was  held  to  be  in- 
admissible: 

Colorado. —  McCraw  v.  Welch,  2  Colo.  284. 

Kansas. —  Hardwick  v.  Brookover,  48  Kan. 
609,  30  Pac.  21. 

Maryland. —  Basford  v.  Mills,  6  Md.  385. 

Massachusetts. —  Veazie  V.  Somerby,  5  Al- 
len 280. 

Michigan. —  Fletcher  v.  Post,  104  Mich. 
424,  62  N.  W.  574;  Ross  v.  Houghton,  54 
Mich.  337,  20  N.  W.  67 ;  Jennings  v.  Prentice, 
39  Mich.  421. 

Minnesota. —  Miller  v.  Darling,  22  Minn. 
303. 

Missouri. —  Watkins  v.  Crenshaw,  59  Mo. 
App.  183. 

Montana. —  Woods  v.  Berry,  7  Mont.  195, 
14  Pac.  758. 

New  York. —  Brewster  v.  Silliman,  38  N.  Y. 
423;  Grumberg  v.  Goodstein,  95  N.  Y.  App. 
Div.  101,  88  N.  Y.  SuppL  423;  Pierce  v.  Van 
Dyke,  6  Hill  613. 
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North  Carolina. —  McDaniel  v.  .  Allen,  99 
N.  C.  135,  5  S.  E.  737. 

Oregon. —  Hexter  v.  Schneider,  14  Oreg. 
184,  12  Pac.  668. 

Pennsylvania. —  Susquehanna  Boom  Co.  v. 
Finney,  58  Pa.  St.  200 ;  Dannels  v.  Fitch,  8 
Pa.  St.  495;  Knowles  v.  Lord,  4  Whart.  500, 
34  Am.  Dec.  525 ;  Swope  V.  Crawford,  17  Lane. 
L.  Rev.  196. 

United  States. —  White  v.  Cross,  29  Fed. 
Cas.  No.  17,546,  2  Cranch  C.  C.  17. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  285. 

Parol  evidence  or  agreement. —  Miller  v. 
Graf,  14  Colo.  App.  167,  59  Pac.  416;  Wood- 
ward V.  Garey,  42  Leg.  Int.  (Pa.)  490; 
Peeples  v.  Warren,  51  S.  C.  560,  29  S.  E. 
659. 

Declarations  and  admissions  ot  parties. — 

Mitchell  V.  Sims,  124  N.  C.  411,  32  S.  E. 
735 ;  Keefer  v.  Keefer,  9  Pa.  Super.  Ct.  53,  43 
Wkly.  Notes  Cas.  275;  Word  v.  Kennon,  (Tex. 
Civ.  App.  1903)  75  S.  W.  365;  Resch  v.  Senn, 
28  Wis.  286;  Peoples  v.  Devault,  11  Heisk. 
(Tenn.)  431. 

Custom. —  Hillsburg  v.  Harrison,  2  Colo. 
App.  298,  30  Pac.  355. 

Documentary  evidence. —  Flinn  v.  Ferry, 
127  Cal.  648,  60  Pac.  434;  Austin  v.  Terry, 
38  Colo.  407,  8'8  Pac.  189;  Churchill  v.  More, 
4  Colo.  App.  219;  88  Pac.  290;  New  York 
Citv  State  Bank  v.  Waterhouse,  70  Conn.  76, 
38  Atl.  904,  66  Am.  St.  Rep.  82;  Richbourg 
V.  Rose,  53  Fla.  173,  44  So.  69,  125  Am.  St. 
Rep.  1061;  Mattingly  v.  Crowley,  42  111.  300; 
Haberer  v.  Walzer,  109  111.  App.  371;  Kahn 
V.  Hayes,  22  Ind.  App.  182,  53  N.  E.  430; 
Fox  V.  Cox,  20  Ind.  App.  61,  50  N.  E.  92; 
Powers  V.  Benson,  120  Iowa  428,  94  N.  W. 
929;  Benn  v.  Oliver,  (Iowa  1899)  80  N.  W. 
392;  Parkhurst  v.  Sharp,  (Kan.  App.  1900) 
61  Pac.  531;  French  v.  Parker,  (Kan.  App. 
1898)  52  Pac.  910;  Metropolitan  Lumber  Co. 
V.  McColeman,  140  Mich.  333,  103  N.  W.  809; 
Berger  v.  Clippert,  53  Mich.  468,  19  N.  W. 
149;  Bennett  v.  Schuster,  24  Minn.  383; 
Finnell  v.  Million,  99  Mo.  App.  552,  74  S.  W. 
419;  Christian  v.  Smith,  85  Mo.  App.  117; 
Wilson  V.  City  Nat.  Bank,  51  Nebr.  87,  70 
N.  W.  501;  Northwall  Co.  v.  McCorraick 
Harvester  Mach.  Co.,  2  Nebr.  (Unoff.)  699, 
89  N.  W.  767;  Snyder  v.  Anderson,  1  Nebr. 
(Unoff.)  406,  95  N.  W.  698;  Leavitt  V. 
Shook,  47  Oreg.  239,  83  Pac.  391;  Lynch  P. 
Welsh,  3  Pa.  St.  294 ;  Cox  v.  Burdett,  23  Pa. 
Super.  Ct.  346;  Saenz  v.  Mumme  Co.,  (Tex. 
Civ.  App.  1905)  85  S.  W.  59;  Price  Baking 
Powder  Co.  v.  Rinear,  17  Wash.  95,  49  Pac. 
223;  Halford  v.  Dillon,  2  B.  &  B.  12,  4  Moore 
C.  P.  381,  6  E.  C.  L.  16. 

36.  Mattoon  Heat,  etc.,  Co.  v.  Walker,  134 
111.  App.  414   (holding,  however,  that  it  is 
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value  on  property  is  competent  against  him  as  an  admission.^^  Evidence  of  the 
cost  of  manufacturing  an  article  and  transporting  it  to  market/^  and  of  the  state 
of  the  market  as  to  supply  and  demand,^^  is  admissible  to  show  value,  or  to  aid 
in  assessing  damages.  Estimates  in  an  appraisal  of  property  made  by  one  whose 
action  does  not  legally  affect  the  party  against  whom  the  evidence  is  offered  is 
incompetent.^  In  mitigation  of  damages  it  has  been  held  that  plaintiff  in  replevin 
may  prove  a  return  of  the  property,  or  a  part  of  it,  to  defendant,*^  or  payments 
on  the  judgment  under  which  the  property  replevied  was  seized,^^  after  the  com- 
mencement of  the  replevin  suit,  and  before  judgment.  And  after  plaintiff  in 
replevin  has  been  nonsuited,  he  may  still  show  that  defendant  has  sustained 
no  substantial  damages,  for  the  reason  that  he  was  not  the  owner  of  the 
property.*^ 

b.  Time  of  Valuation.  Evidence  showing  the  value  of  the  property  some 
time  previous  to  the  bringing  of  an  action  for  its  recovery  or  the  value  thereof 
is  admissible,  the  lapse  of  time  being  an  objection  going  to  its  weight,  and  not  to 
its  competency.^*    So  it  is  competent  to  show  the  condition  of  the  property  at 


not  competent  to  show  by  evidence  the  value 
of  the  property  involved  in  an  action  of  re- 
plevin merely  to  lay  the  foundation  of  an 
appeal  to  the  supreme,  rather  than  to  the 
appellate,  court)  ;  Minthon  v.  Lewis,  78  Iowa 
620,  43  N.  W.  465;  Gurley  v.  Bunch,  130  Mo. 
App.  665,  108  S.  W.  1109;  Hoffman  v.  Gund- 
run,  15  N.  Y.  Suppl.  98  (holding  that  in  re- 
plevin for  goods  sold  under  execution  against 
a  third  person,  the  price  which  the  goods 
brought  at  the  execution  sale  is  not  conclu- 
sive, and  evidence  is  admissible  to  show  their 
actual  value).  And  see  Ellis  v.  Simpkins,  81 
Mich.  1,  45  N.  W.  646,  holding  that  where 
defendant  had  been  permitted  to  show  the 
speed  of  certain  horses  of  the  blood  of  the 
one  sued  for,  it  was  error  not  to  allow  plain- 
tiff, on  rebuttal,  to  show  that  certain  horses 
of  the  same  blood  had  not  developed  into  fast 
trotters. 

Only  the  value  of  the  property  in  suit  is 
material,  and  evidence  as  to  the  value  of 
other  property  described  in  a  bill  of  sale 
under  which  plaintiff  claims  is  inadmissible. 
Burrill  v.  Wilcox  Lumber  Co.,  65  Mich.  571, 
32  K  W.  824. 

Where  the  property  cannot  be  delivered  in 
specie,  it  is  not  error  to  permit  plaintiff  to 
show  the  value  to  aid  the  jury  in  assessing 
his  damages.    Miller  v.  Hahn,  84  N.  C.  226. 

The  quality  of  the  property  may  be  shown 
as  a  means  of  showing  value.  Jenkins  v. 
Steanka,  19  Wis.  126,  88  Am.  Dec.  675. 

Place  of  valuation. —  In  an  action  against 
a  sheriff  in  replevin  for  certain  property 
seized  by  such  sheriff  while  the  property  was 
in  transit,  evidence  as  to  the  market  value 
of  such  property  at  the  place  of  shipment  is 
admissible,  as  tending  to  show,  in  connection 
with  other  testimony,  its  market  value  at  the 
place  of  detention.  Newton  v.  Brown,  1  Utah 
287. 

37.  Curme  v.  Hauh,  100  Ind.  247 ;  Drake  v. 
Auerbach,  37  Minn.  505,  35  N.  W.  367,  hold- 
ing that  in  claim  and  delivery,  when  the 
value  of  the  property  cannot  be  determined 
by  the  ordinary  rule  of  market  value,  it  is 
not  error  to  permit  a  jury  to  consider  the 
owner's  estimate  of  its  worth  to  him. 
[95] 


Plaintiff's  afiBdavit  of  the  value  of  the 
property,  made  in  suing  out  the  writ,  is  com- 
petent, jjut  not  conclusive,  evidence  of  the 
value  as  against  plaintiff.  Lamy  v.  Remuson, 
2  N.  M.  245;  Gilroy  v.  Everson-Hickok  Co., 
118  N.  Y.  App.  Div.  733,  103  N.  Y.  Suppl. 
620  [affirmed  in  190  N.  Y.  551,  83  N.  E. 
1125],  holding  that  an  affidavit  made  four 
years  before  the  trial  is  insufficient  proof 
upon  which  to  base  a  finding  of  value  at  the 
time  of  the  trial.    And  see  infra,  IV,  I,  2,  b. 

38.  Brizsee  v.  Maybee,  21  Wend.  (N.  Y.) 
144. 

39.  Washington  Ice  Co.  v.  Webster,  68  Me. 
449. 

40.  Cassidy  v.  Elias,  90  Pa.  St.  434.  And 
see  Linn  v.  Wright,  18  Tex.  317,  70  Am.  Dec. 
282 

41.  De  Witt  V.  Morris,  13  Wend.  (N.  Y.) 
496. 

42.  Booth  V.  Ableman,  20  Wis.  21,  88  Am. 
Dec.  730. 

But  under  N.  Y.  Code  Giv.  Proc.  §  1726,  re- 
quiring the  jury,  in  replevin,  where  the  ver- 
dict is  for  plaintiff,  and  the  property  is  in 
defendant's  possession,  to  assess  the  value  of 
the  propertj^  at  the  date  of  the  trial,  evidence 
that  defendant  paid  a  ixiortgage  on  the  prop- 
erty after  the  commencement  of  the  action  is 
not  admissible,  Devlin  v.  Kosel,  3  Misc.  40, 
22  N.  Y.  Suppl.  361  [affirmed  in  142  N.  Y. 
676,  37  N.  E.  824]. 

43.  Harman  i\  Goodrich,  1  Greene  (Iowa) 
13;  Belt  V.  Worthington,  3  Gill  &  J.  (Md.) 
247. 

44.  Denton  v.  Smith,  61  Mich.  431,  28 
N.  W.  160;  Brewster  r.  Silliman,  38  N.  Y. 
423,  at  least  when  supplemented  by  evidence 
that  the  condition  of  the  property  had  not 
changed.  But  see  Gilrov  r.  Everson-Hickok 
Co.,  118  N.  Y.  App.  Div.  733,  103  N.  Y. 
Suppl.  620  [affirmed  in  190  N.  Y.  551,  83 
N.  E.  1125]  (holding  that  it  was  error,  in  re- 
plevin, to  admit  as  evidence  of  the  value  of 
the  property  at  the  time  of  the  trial  the  affi- 
davit of  piaintifF  made  four  vears  before)  ; 
McKesson  v.  Sherman,  51  Wis."  303.  8  N.  W. 
200  (holding  that,  in  replevin  to  recover  a 
race-horse,    evidence    of    his    value  several 
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any  time  after  the  commencement  of  the  action  and  before  judgment,  such  con- 
dition being  a  result  of  the  detention. 

3.  Taking  and  Detention  of  Property.  Any  legal  evidence  tending  to  prove 
the  wrongful  taking  or  detention  of  the  property  replevied/®  such  as  proof  of 
demand  and  refusal/^  or  any  evidence  tending  to  justify  such  taking  or  deten- 
tion/^ is  admissible.  But  evidence  showing  the  intention  of  defendant  in  taking 
and  appropriating  the  property  is  immaterial,  since  his  liability  does  not  depend 
upon  his  intention.*^ 

4.  Title  and  Right  to  Possession  in  General.  Where  a  party  to  an  action 
of  replevin  claims  title  or  right  to  possession  of  the  property,  any  evidence  tending 
to  establish  his  claim,  or  the  title  of  the  person  under  whom  he  claims,  is  admis- 
sible.^'^   Thus  declarations  of  the  parties  or  of  third  persons  alleged  to  have  an 


months  before  the  action  was  brought  is  in- 
admissible) . 

45.  Miami  Powder  Co.  v.  Port  Royal,  etc., 
R.  Co.,  47  S.  C.  324,  25  S.  E.  153,  58  Am.  St. 
Rep.  880. 

46.  Johnson  v.  Howe,  7  111.  342  (where,  in 
an  action  of  replevin  for  a  horse,  plaintitf 
offered  to  prove  that  defendant  gave  a  general 
order  to  his  servants  before  the  commence- 
ment of  the  suit  not  to  deliver  the  horse  to 
plaintiff,  and  it  was  held  that  the  evidence 
was  admissible  as  tending  to  prove  an  un- 
lawful detention )  ;  Black  V.  Foster,  28 
Barb.  (N.  Y.)  387,  7  Abb.  Pr.  406;  Coth- 
ran  r.  Knight,  45  S.  C.  1,  22  S.  E.  596. 
And  see  Bloodworth  v.  Stevens,  51  Miss.  475, 
holding  that,  in  an  action  of  replevin  testing 
the  legality  of  a  distress  for  rent,  the  issue 
presented  as  to  the  "  unlawful  taking  "  rests 
on  the  fact  whether  the  rent  is  or  is  not  due, 
and  the  tenant  may  show  any  matter  compe- 
tent to  discharge  this  liability. 

47.  Belknap  Sav.  Bank  v>.  Robinson,  66 
Conn.  542,  34  Atl.  495;  Toomey  v.  Woodruff, 
50  Mich.  31,  14  N.  W.  689. 

48.  Townsend  y.  Newell,  14  Pick.  (Mass.) 
332;  Hubbardston  Lumber  Co.  y.  Covert,  35 
Mich.  254. 

49.  Ecker  v.  Moore,  2  Pinn.  (Wis.)  425,  2 
Chandl.  85. 

50.  Kansas. —  St.  John  State  Bank  v.  Nor- 
duff,  2  Kan.  App.  55,  43  Pac.  312. 

Maryland. —  Brooke  v.  Berry,  1  Gill  153. 

Massachusetts. —  Bray  v.  Raymond,  166 
Mass.  146,  44  N.  E.  131;  Hosmer  v.  Moseley, 
11  Cush.  211,  holding  that  on  the  issue  as  to 
whether  plaintiff's  title  is  real  or  only  color- 
able, plaintiff  may  show  in  support  of  his 
title  that  he  assumed  liabilities  concerning 
the  property  of  such  a  character  as  might 
naturally  be  expected  of  a  hona  fide  holder. 

Michiqan. — Marthinson  v.  Wagner,  63  Mich. 
543,  30  N.  W.  184. 

Wisconsin. —  Lill's  Chicago  Brewery  Co.  v. 
Russell,  22  Wis.  178. 

See  42.  Cent.  Dig.  tit.  "  Replevin,"  §  289. 

The  making  of  a  chattel  mortgage  is  an 
act  of  dominion  so  as  to  be  some  evidence 
of  title  in  the  mortgagor,  where  the  question 
is  whether  the  chattels  were  the  property  of 
the  mortgagor  or  of  a  third  party  who  wit- 
nesses his  signature  to  a  mortgage,  and  there 
is  independent  evidence  of  possession  in  the 
mortgagor.  Eames  v.  Snell,  143  Mass.  165, 
9  N.  E.  522. 

[IV,  I,  2,  b] 


Quality  of  property. —  On  an  issue,  in  re- 
plevin for  lumber,  as  to  whether  it  was  cut 
from  a  lot  of  logs  belonging  to  plaintiff,  or 
another  lot,  the  quality  of  the  lumber  was 
admissible  to  show  ownership,  where  it  ap- 
peared that  the  two  lots  of  logs  were  of  dif- 
ferent qualities.  Jenkins  v.  Steanka,  19  Wis. 
126,  88  Am.  Dec.  675. 

Although  plaintiff  is  nonsuited,  he  may 
still,  under  the  Iowa  statute,  offer  testimony 
to  prove  ownership  of  the  property  in  him- 
self, upon  inquiry  into  the  right  of  defend- 
ant's possession.  Harman  v.  Goodrich,  1 
Greene  (Iowa)  13. 

The  writ  upon  which  property  was  at- 
tached, with  the  officer's  return  upon  it,  and 
the  schedule  of  the  attached  property,  are  ad- 
missible in  evidence,  in  an  action  of  replevin 
to  recoA^er  the  property,  in  justification  of 
defendant's  title,  and  are  not  rendered  in- 
competent by  the  fact  that,  at  the  time  when 
the  replevin  suit  was  brought,  execution  had 
been  issued  and  levied  upon  the  property  at- 
tached.    Bray  v.  Raymond,  166  Mass.  146^ 

44  N.  E.  131. 

Consideration. —  Where  defendant  claimed 
to  be  the  owner  of  property  which  formerly 
belonged  to  plaintiff's  husband,  evidence  of 
consideration  passing  from  defendant  to  plain- 
tiff's husband  is  material,  and  should  be  ad- 
mitted. Wallace  v.  Wallace,  62  Iowa  651,  17 
N.  W.  905. 

Insurance  of  goods. —  In  claim  and  delivery 
for  tobacco  sold  to  plaintiffs,  evidence  that 
plaintiffs  had  insured  the  tobacco  immediately 
after  the  sale  was  competent,  especially  in 
view  of  their  evidence  that  it  was  agreed  that 
the  tobacco,  if  burnt,  should  be  plaintiffs'  loss. 
Andrews  v.  Grimes,  148  N.  C.  437,  62  S.  E. 
519. 

Where  defendant  is  a  constable,  his  interest 
in  the  property  is  limited  to  the  execution 
debtor's  interest  and  plaintiff  is  entitled  to 
show  that  the  interest  of  the  latter  is  merely 
nominal  and  of  no  value.    Gillham  v.  Kerone, 

45  Mo.  487. 

In  replevin  by  a  legatee  against  the  execu- 
tor for  a  specific  bequest  testimony  from  the 
legatee  tending  to  show  that  the  property  had 
been  promised  to  him  before  the  testator's 
death,  but  not  as  a  gift  in  prcBsenti  or  causa 
mortis,  is  inadmissible.  Eberstein  v.  Camp, 
37  Mich.  176. 

The  books  of  account  of  a  third  person,  not 
a  party  to  the  suit,  are  not  admissible  to 
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interest  in  the  property,  bearing  on  the  question  of  title  or  right  to  possession  of 
the  property,  are  admissible. So  where  one  of  the  parties  claims  the  property 
under  a  sale  or  mortgage,  he  may  introduce  the  mortgage,  or  bill  of  sale,  in  evi- 
dence,^^  unless  the  genuineness  of  the  instrument  is  questioned,  and  no  attempt 
is  made  to  establish  the  same.^^  On  the  other  hand,  it  is  competent  for  defendant 
to  offer  any  evidence  which  may  tend  to  show  that  plaintiff  did  not  have  the  title 
or  right  of  possession  at  the  time  the  action  was  commenced.^*  Thus  evidence 
of  title  in  plaintiff  may  be  rebutted  by  showing  title  in  a  third  person.'^^  But 
evidence  on  behalf  of  defendant  that  persons  other  than  plaintiff  claim  the  prop- 
erty is  not  admissible  unless  it  is  shown,  or  offered  to  be  shown,  that  the  right 
claimed  is  derived  through  plaintiff  or  owner  of  such  property.^® 

5,  Fraud.  In  replevin  evidence  is  admissible  in  behalf  of  either  party  to  prove 
fraud  or  bad  faith  in  the  acquisition  of  the  property .^^ 

J.  Weight  and  Sufficiency  of  Evidence  —  l.  In  General.  The  riiles 
appHcable  to  weight  and  sufficiency  of  evidence  in  civil  actions  generally  apply 
in  actions  of  replevin. In  some  jurisdictions  it  has  been  held  that  in  an  action 
of  replevin  in  the  detinet  alone,  the  same  proof  is  required  as  in  an  action  of  trover 
and  conversion.^ 

2.  Title  and  Right  to  Possession.    Proof  by  plaintiff  of  ownership  and  right 


prove  ownership  in  an  action  of  replevin. 
Watrous  v.  Cunningham,  65  Cal.  410,  4  Pac. 
408. 

On  rebuttal  plaintiff  will  not  be  permitted 
to  make  out  a  different  right  from  that  on 
which  he  rested  his  case  in  the  first  instance. 
Woolston  V.  Smead,  42  Mich.  54,  3  N.  W. 
251. 

In  Louisiana,  in  an  exclusively  possessory 
action,  neither  party  can  give  evidence  of 
title.  An  exception  would  probably  take 
place  where  the  extent  of  possession  was  dis- 
puted.   Sears  v.  Wilson,  5  La.  Ann.  689. 

Evidence  held  immaterial  on  issue  of  title. 
—  See  Lansley  v.  Van  Alstyne,  8 1  Iowa  47 6, 
46  N.  W.  1119;  Minthon  v.  Lewis,  78  Iowa 
620,  43  K  W.  465;  Gould  P.  Sanders,  69 
Mich.  5,  37  N.  W.  37;  Edmunds  v.  Leavitt, 
27  N.  H.  198. 

^1.  loim. —  Wallace  v.  Wallace,  62  Iowa 
€51,  17  N.  W.  905. 

Massachusetts. —  Bray  v.  Eaymond,  166 
Mass.  146,  44  N.  E.  131. 

Michigan. —  Doyle  v.  Dobson,  74  Mich.  562, 
42  N.  W.  137. 

Hfeio  York. —  Siedenbach  v.  Kiley,  111  N.  Y. 
560,  19  N.  E.  275. 

Pennsylvania. —  Orner  v.  Hollman,  4 
Whart.  45. 

Wisconsin. —  Rohrer  v.  Lockery,  136  Wis. 
532,  117  N.  W.  1060. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  289. 

Identity  of  purchaser. —  Where  an  issue  is 
raised  as  to  the  identity  of  the  purchaser  of 
certain  property  at  a  given  sale,  a  conver- 
sation that  took  place  while  the  sale  was 
being  made,  between  the  seller  and  other 
persons  present,  is  admissible.  Watrous  V. 
Cunningham,  71  Cal.  30,  11  Pac.  811. 

52.  Bonesteel  v.  Gardner,  1  Dak.  372,  46 
N.  W.  590  (holding  that  a  bill  of  sale  to  a 
plaintiff  in  replevin  from  a  third  party 
through  whom  he  claims  title  is  not  inad- 
missible as  res  inter  alios  acta)  ;  Lansley  v. 
Van  Alstyne,  81  Iowa  476,  46  N.  W.  lil9; 


Shattuck  V.  Hall,  3  Kan.  App.  374,  42  Pac. 
1101. 

53.  Bray  v.  Flickinger,  79  Iowa  313,  44 
N.  W.  554. 

54.  Idaho  Placer  Min.  Co.  v.  Green,  14 
Ida.  249,  93  Pac.  954. 

55.  Brown  v.  Webster,  4  N.  H.  500. 

56.  Kennett  v.  Fickel,  41  Kan.  211,  21  Pac. 

93 

57.  Morehead  v.  Adams,  18  Nebr.  569,  26 
N.  W.  242  (holding  that  in  replevin  by  an 
assignee  for  creditors  of  property  attached 
by  creditors  of  the  assignor  while  in  the  as- 
signee's possession,  the  creditors  may  show 
the  fraudulent  character  of  the  assignment)  ; 
Chamberlain  Stern,  11  Nev.  268;  Dutchess 
Countv  Mut.  Ins.  Co.  v.  Hachfield,  73  N.  Y. 
226. 

58.  See,  generally.  Evidence,  17  Cyc.  753. 

59.  Evidence  held  sufficient. —  Delaioare. — 
Haines  v.  Wise,  4  Harr.  243. 

Georgia. —  Taylor  v.  Dobson,  89  Ga.  361,  15 
S.  E.  470. 

Indiana. —  Boesker  v.  Pickett.  81  Ind. 
554. 

Nebraska  —  Nunn  v.  Home  Ins.  Co.,  31 
Nebr.  39,  47  N.  W.  467. 

NeiD  Hampshire. —  Edmunds  v.  Leavitt,  27 
N.  H.  198. 

Texas.—  Davenport  v.  Abbott,  ( Civ.  App. 
1894)  28  S.  W.  218. 

Wisconsin. —  Murray  v.  Norwood,  77  Wis. 
405,  46  N.  W.  499. 

England. —  Gladraan  r.  Phimer.  10  Jur. 
109,  ^15  L.  J.  Q.  B.  79. 

See  42  Cent.  Dig.  tit.  "  Replevin."  §  292. 

Evidence  held  insufficient. — Jetton  v.  Smead, 
20  Ark.  372;  Truitt  r.  Kovill.  4  Ilarr.  (Del.) 
71;  Messer  r.  Bailov,  31  N.  H.  9;  Kwing  i\ 
Vanarsdall,   1  Serir."  c^-  R.    (Pa.)  370. 

60.  Ingalls  r.  Bulklev,  13  Til.  315.  But 
see  Holbrook  r.  Weight]  24  Wond.  (N.  Y.) 
169,  35  Am.  Dec.  007,  holding  that  in  an  ac- 
tion of  replevin  in  tlic  dctinct  tlio  proof  of 
refusal  need  not  be  as  strong  as  in  trover. 

[IV,  J,  2] 
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to  possession  makes  2.  'prima  fade  case,  and  a  nonsuit  should  not  be  granted. 
Proof  of  actual  possession  of  property  makes  a  prima  facie  case  of  title  and  right 
sufficient  to  support  replevin  against  any  but  the  true  owner  or  one  connecting 
his  title  with  him;  but  proof  of  a  short  possession,  at  a  remote  time,  by  plaintiff 
or  his  predecessor  in  title,  is  insufficient  for  that  purpose. Proof  that  property 
was  levied  on  and  sold  under  a  vahd  execution,  issued  on  a  vahd  judgment,  and 
that  defendant  became  the  purchaser,  is  sufficient  to  sustain  a  plea  of  ownership 
in  himself. 

3.  Taking  and  Detention  of  Property.  Proof  of  the  unlawful  taking  or  deten- 
tion of  property,  in  replevin,  may  be  made  by  any  circumstances  which  go  to 
satisfy  the  jury.^^    Thus  proof  of  a  demand  and  refusal,    or  any  circumstances 


61.  Yomnans  v.  Caldwell,  4  Ohio  St.  71; 
Kebabian  v.  Adams  Express  Co.,  27  R.  I.  564, 
65  AtL  271.  And  see  the  following  cases  where 
the  evidence  was  held  to  make  out  a  prima 
-facie  case  of  title  or  right  to  possession  in 
plaintiff :  Oxley  State  Co.  f.  Staggs,  59  Ark. 
370,  27  S.  W.  241;  Elliott  v.  Elliott,  137 
Iowa  290,  114  N.  W.  1074;  Western  Realty 
Co.  f.  Musser,  97  Mo.  App.  114,  71  S.  W. 
100;  National  Brewery  Co.  V.  Lindsay,  72 
Mo.  App.  591;  Govin  V.  De  Miranda,  140 
N.  Y.  474,  35  K  E.  626;  Krebs  Lithographic 
Co.  V.  Studor,  9  Ohio  Dec.  (Reprint)  199,  11 
Cine.  L.  Bui.  190;  Charlotte  Furnace  Co.  v. 
Stouffer,  127  Pa.  St.  336,  17  Atl.  994;  Church 
^.  Foley,  10  S.  D.  74,  71  N.  W.  759;  Warder, 
etc.,  Co.  17.  Ingli,  1  S.  D.  155,  46  N.  W.  181 ; 
McCole  V.  Varnum,  64  Vt.  163,  23  Atl. 
635. 

Evidence  held  insufficient  to  prove  plain- 
tiff's title  or  right  to  possession:  Beal  v.  Mc- 
Kee,  145  Ala.  659,  39  So.  664;  Robinson  v. 
Calloway,  4  Ark.  94;  Austin  v.  Terry,  38 
Colo.  407,  88  Pac.  189;  Parker  v.  Foster,  29 
111,  App.  586;  Brunson  v.  Volunteer  Carriage 
Co.,  (Miss.  1908)  47  So.  377;  Hoffman 
House  V.  Barkley,  111  N.  Y.  App.  Div.  564, 
97  N.  Y.  Suppl.  '1095 ;  Wheeler  v.  Vanderveer, 
88  Hun  (N.  Y.)  233,  34  N.  Y.  Suppl.  799; 
Klingenstein  v.  Belsinger,  34  Misc.  (N.  Y.) 
804,  68  N.  Y.  Suppl.  1130;  Klee  v.  Grant, 
2  Misc.  (N.  Y.)  412,  21  N.  Y.  Suppl.  1010 
laffirming  17  N.  Y.  Suppl.  845] ;  Wagner 
Typewriter  Co.  v.  Robinson,  84  N.  Y.  Suppl. 
281. 

An  allegation  of  absolute  ownership  of 
property  in  an  action  of  replevin  has  been 
held  to  be  sustained  by  evidence  which  shows 
plaintiff  to  be  a  chattel  mortgagee  in  posses- 
sion. Falk  V.  Decou,  8  Kan.  App.  765,  61 
Pac.  760. 

A  claim  of  individual  ownership  is  not  sus- 
tained by  evidence  of  title  in  a  corporation 
of  which  plaintiff  is  a  member.  Dederick  V. 
Brandt,  16  Ind.  App.  264,  44  K  E.  1010. 

Where  the  rights  of  a  party  are  based  on 
written  leases  of  the  parties  from  whom 
he  claimed,  the  failure  to  offer  in  evi- 
dence such  written  leases  will  defeat  the 
action.  Johannson  v.  Miller,  45  Nebr.  53, 
63  N.  W.  141. 

62.  Springfield  Grocer  Co.  v.  Shackelford, 
56  Mo.  App.  642;  Cheeseman  v.  Fenton,  13 
Wvo.  436,  80  Pac.  823,  110  Am.  St.  Rep. 
1010;  Webb  V,  Phillips,  80  Fed.  954,  26 
C.  C.  A.  272. 
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63.  Webb  v.  Phillips,  80  Fed.  954,  26 
C.  C.  A.  272. 

64.  O'Connor  v.  Union  Line  Transp.  Co.,  31 
111.  230;  Graham  v.  Carpenter,  35  Nebr.  782, 
53  N.  W.  992. 

Proof  that  an  officer  holds  property  pursu- 
ant to  an  execution  issued  on  a  judgment 
suffices  prima  facie  for  the  regularity  of  his 
claim  to  possession.  Gruber  v.  Janns,  84 
N.  Y.  Suppl.  882.  It  is  not  necessary  that 
an  officer  bringing  replevin  to  recover  posses- 
sion of  goods  on  which  he  has  made  a  valid 
levy  should  produce  in  evidence  the  judgment 
on  which  the  execution  under  which  the  levy 
was  made  was  founded.  Pugh  v.  Calloway, 
10  Ohio  St.  488.  But  a  purchaser  of  per- 
sonal property  at  a  sheriff's  sale  cannot  main- 
tain replevin  against  a  party  who  subse- 
quently causes  the  same  property  to  be  sold 
by  virtue  of  a  judgment  and  execution  in  his 
favor,  without  producing  the  judgment  and 
execution  under  which  his  purchase  was  made. 
Sandeford  v.  Hess,  2  Head  (Tenn.)  680. 

65.  Gray  v.  Nations,  1  Ark,  557  (holding 
that  any  evidence  which  shows  that  defend- 
ant obtained  possession  of  the  goods  from  any 
person  not  authorized  to  sell  or  transfer  the 
same  is  sufficient  evidence  of  an  unlawful 
taking)  ;  Cranz  v.  Kroger,  22  111.  74. 

Upon  the  plea  of  non  cepit  proof  that  de- 
fendant had  the  goods  at  the  place  alleged  is 
sufficient  to  entitle  plaintiff  to  recover.  Mc- 
Leod  i\  McMillan,  5  N.  Brunsw.  64.  So,  on 
the  issue  of  non  cepit,  proof  that  defendant 
took  the  property  as  an  officer  is  sufficient 
proof  of  the  caption.  Harris  v.  D'Wolf,  4  Pet. 
(U.  S.)  147,  7  L.  ed.  811  laffirming  8  Fed. 
Cas.  No.  4,221,  4  Mason  515]. 

Evidence  held  sufficient  to  show  wrongful 
taking  or  detention. —  See  Aman  v.  Mott- 
weiler,  15  Ind.  App.  405,  44  N.  E.  63;  Paget 
V,  Bravton,  2  Harr.  &  J.  (Md.)  350;  Goodell 
V.  Ward,  17  Minn.  17;  Crum  v.  Elliston,  33 
Mo.  App.  591;  Oyler  v.  Dautoff,  36  Oreg. 
357,  59  Pac.  474;  Deal  v.  Potter,  26  U.  C. 
Q.  B.  578. 

Evidence  held  insufficient  to  show  wrong- 
ful detention. —  See  Brand  v.  Hedwick,  43 
Kan.  131,  23  Pac.  Ill;  Welton  v.  Holmes,  6 
N.  Y.  St.  546. 

Evidence  held  insufficient  to  sustain  defense 
that  goods  replevied  were  in  custody  of  law. 
See  Reeside  v\  Fischer,  2  Harr.  &  G.  (Md.) 
320. 

66.  Cranz  v.  Kroger,  22  111.  74;  Kelly  v. 
Burchfield,  27  Kan.  700. 
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going  to  show  that  a  demand  would  have  been  unavaiUng,  or  a  refusal  to  listen 
to  a  demand/^  would  be  sufficient. 

4.  Sufficiency  to  Support  Verdict  or  Finding.  Where  the  evidence  makes 
a  'prima  facie  case  for  plaintiff,  if  a  verdict  is  rendered  for  defendant,  a  new  trial 
should  be  granted.®^  A  judgment  for  plaintiff  in  replevin  is  not  warranted  where 
it  does  not  appear.that  defendant  is  in  possession  of  the  goods  or  claiming  title 
thereto. In  some  jurisdictions  it  is  held  that  a  finding  in  replevin  of  a  general 
ownership  in  a  party  to  the  action  is  not  sustained  by  proof  of  a  special  interest 
in  the  property. '^^  To  support  a  verdict  for  damages,  it  is  essential  that  there 
should  be  proof  that  such  damages  were  in  fact  sustained. '^^ 

V.  TRIAL,  JUDGMENT,  ENFORCEMENT  OF  JUDGMENT,  AND  REVIEW. 

A.  Dismissal  or  Nonsuit  in  General  —  l.  Voluntary  —  a.  Where  Plaintiff 
Obtains  Possession  of  Property  —  (i)  /iv  General.  In  an  action  of  replevin 
both  parties  are  regarded  as  equally  actors ;  '^^  and  where  plaintiff  in  replevin 
has  been  put  in  possession  of  property  under  his  writ  he  cannot  be  permitted 
to  escape  hability  to  defendant  by  suffering  a  nonsuit  or  dismissing  his  action, 


67.  Cranz  v.  Kroger,  22  111.  74. 

68.  Sharp  v.  McBride,  69  Ind.  396;  Sather 
V.  Sexton,  93  Minn.  480,  101  N.  W.  654. 

Evidence  held  to  support  the  verdict  or 
findings:  Day  v.  Ferguson,  74  Ark.  298,  85 
S.  W.  771;  Moran  v.  Lennon,  (Cal.  1900) 
59  Pae.  941;  More  v.  Finger,  (Cal.  1899)  58 
Pac.  322,  128  Cal.  313,  60  Pac.  933;  Seligman 
V.  Armando,  94  Cal.  314,  29  Pac.  710;  Black 
r.  Black,  74  Cal.  520,  16  Pac.  311;  Alper  v. 
Tormey,  3  Cal.  App.  396,  85  Pac.  661; 
Crowley  v.  Shepard,  38  Colo.  345,  88  Pac. 
177;  Parker  v.  Freeman,  11  Colo.  576,  19 
Pac.  601;  Gross  v.  Watkins,  11  Colo.  550,  19 
Pac.  539;  Demmons  v.  Booker,  128  Ga.  83, 
57  S.  E.  108;  Schweinfurth  v.  Matson,  37 
111.  App.  62;  Mariotte  v.  Bremer,  33  Ind. 
App.  701,  71  N.  E.  250;  Jordan  v.  Crickett, 
123  Iowa  576,  99  N.  W.  163;  Crawford  v. 
Hurd,  106  S.  W.  849,  32  Ky.  L.  Rep.  636; 
Graham  v.  Strawsburg,  91  S.  W.  737,  28  Ky. 
L.  Rep.  1204;  Dugan  v.  Nichols,  125  Mass. 
576;  Nicholson  v,.  Dyer,  45  Mich.  610,  8 
N.  W.  515;  Jones  v.  Minnesota,  etc.,  R.  Co., 
97  Minn.  232,  106  N.  W.  1048;  Denison  v. 
Sawyer,  95  Minn.  417,  104  N.  W.  305;  Cald- 
well V.  Bruggerman,  8  Minn.  286;  Maloney  v. 
Neville,  128  Mo.  App.  616,  107  S.  W.  4; 
Koelling  v.  August  Gast  Bank  Note,  etc.,  Co., 
97  Mo.  App.  664,  71  S.  W.  728;  Gravert  v. 
Goothard,  81  Nebr.  99,  115  N.  W.  559;  May 
V.  Mendota  First  Nat.  Bank,  74  Nebr.  251, 
104  N.  W.  184;  Byrnes  v.  Eley,  70  Nebr. 
283,  97  N.  W.  298;  Cook  v.  Vaughan,  1  Nebr. 
(Unoff.)  244,  95  N.  W.  333;  Johnson  v.  Neal, 
32  Nebr.  14,  48  N.  W.  897;  Knapp  v. 
Mahurin,  72  N.  H.  595,  56  Atl.  315;  Marig- 
liano  V.  O'Connor,  99  N.  Y.  Suppl.  544; 
Reber  v.  Schroeder,  221  Pa.  St.  152,  70  Atl. 
556;  Kebabian  v.  Adams  Express  Co.,  28 
R.  I.  177,  66  Atl.  201;  Longerbeam  v.  Hus- 
ton, 20  S.  D.  254,  105  N.  W.  743;  Church  v. 
Foley,  10  S.  D.  74,  71  N.  W.  759. 

Evidence  held  insufficient  to  support  the 
verdict  or  findings:  Day  v.  Ferguson,  74  Ark. 
298,  85  S.  W.  771;  Wheeler  v.  Kassabaum, 
76  Cal.  90,  18  Pac.  119;  Duquesne  Mfg.  Co. 
V.  Williams,  79  111.  App.  276;  Aultman  v. 


Richardson,  21  Ind.  App.  211,  52  N.  E.  86; 
Jumiska  v.  Andrews,  87  Minn.  515,  92 
N.  W.  470 ;  Cosgrove  v.  Kohler,  45  Minn.  148, 
47  N.  W.  539;  Heyward  v.  Maynard,  119 
N.  Y.  App,  Div.  66,  103  N.  Y.  Suppl.  1028; 
National  Cash  Register  Co.  v.  Ague,  43  N.  Y. 
App.  Div.  605,  60  N.  Y.  Suppl.  348;  Chand- 
less   V.   Globe  Storage,   etc.,   Co.,  49  Misc. 

(N.  Y.)  562,  98  N.  Y.  Suppl.  511;  Shapiro 
V.  Lankay,  35  Misc.  (N.  Y.)  39,  70  N.  Y. 
Suppl.  218;   Lindenkohl  v.  Weber,  3  Misc. 

(N.  Y.)  27,  21  N.  Y.  Suppl.  1079;  Ehrman  v. 
Simpson,  110  N.  Y.  Suppl.  481;  Dutch  f. 
Parker,  97  N.  Y.  Suppl.  966;  Schlitz  Brewing 
Co.  V.  Grimmon,  28  Nev.  235,  81  Pac.  43; 
Harrison  Bank  v.  Porter,  17  Okla.  256,  87 
Pac.  585;  Adler,  etc.,  Clothing  Co.  r.  Thorp, 
102  Wis.  70,  78  N.  W.  184. 

Submission  of  question  to  jury. —  In  re- 
plevin for  a  piano  sold  to  defendant  on  credit, 
evidence  of  the  amount  it  was  sold  for,  and 
that  it  had  since  been  damaged  in  a  certain 
amount,  is  sufficient  to  authorize  the  court 
in  submitting  the  question  of  value  to  the 
jurv.  Story,  etc.,  Piano  Co.  v.  Gibbons.  96 
Mo.  App.  218,  70  S.  W.  168. 

69.  Peninsular  Stove  Co.  t\  Ellis,  20  Ind. 
App.  491,  51  N.  E.  105. 

70.  Schmitt,  etc.,  Co.  r.  Mahoney,  60  Nebr. 
20,  82  N.  W.  99. 

Finding  of  special  ownership  sustained  by- 
evidence  of  lien. —  Schrandt  r.  Youni;,  62 
Nebr.  254,  86  N.  W.  1085. 

71.  Mann  v.  Grove,  4  Heisk.  (Tenn.)  403, 
holding  that  a  verdict  in  replevin  will  be 
set  aside,  where  damages  are  assessed  in 
favor  of  defendant  without  proof  of  damages 
other  than  the  value  of  the  property  at  an 
indefinite  time,  and  the  fact  and  time  of 
replevin. 

72.  Barrett  r.  Forrester,  1  Johns.  Cas. 
(N.  Y.)  247;  Manix  r.  Howard,  82  N.  C.  125. 

73.  Kc7itucly. —  Rogers  r.  Bradford.  8 
Bush  163. 

xA^r&m.s7.-a.— Vose  r.  Muller,  48  Nebr.  602, 
67  N.  W.  598;  Garber  r.  Palmer,  47  Nebr. 
699,  66  N.  W.  656:  Ahlman  v.  Merer,  19 
Nebr.  63,  26  N.  E.  584;  Moore  r.  Ilorron,  17 
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without  the  consent  of  the  latter.^*  After  the  property  has  been  seized  and 
dehvered  to  plaintiff  defendant  becomes  the  virtual  plaintiff  in  the  case."^^  Plain- 
tiff cannot  and  does  not  thereby  deprive  defendant  of  his  right  to  establish  his 
title  and  right  to  possession,  and  obtain  a  judgment  for  the  return  of  the  property 
or  its  value/®  and  damages  for  the  taking  and  withholding  of  the  property. '^^ 
If  the  rule  were  otherwise  plaintiff,  under  color  of  legal  process,  would  perpetrate 
a  fraud  on  the  law  and  be  allowed  to  keep  property,  the  title  to  which  was  'prima 
fade  in  defendant  from  whom  it  was  taken  at  the  iDeginning  of  the  suit.'^^ 

(ii)  Return  of  Property  or  Judgment  For  Its  Value.  In  most 
jurisdictions  if  the  property  shall  have  been  delivered  to  plaintiff,  and  defendant 
recover  judgment  by  discontinuance  or  nonsuit,  such  judgment  shall  be  that 
defendant  have  return  of  the  property  replevied,  with  damages  for  the  detention, 


Nebr.  G97,  703,  24  K  425,  451;  Aultman 
V.  Reams,  9  Nebr.  487,  4  N.  W.  81;  Cook  v. 
Vaughn,  1  Nebr.  (Unoff.)  244,  95  N.  W. 
333. 

North  Carolina. —  Manix  v.  Howard,  82 
N.  C.  125. 

Pennsylvania. —  Broom  v.  Fox,  2  Yeates 
530. 

South  Carolina. —  Younger  v.  Massey,  41 
S.  C.  50,  19  S.  E.  125. 

United  States. —  Jumeau  r.  Brooks,  109 
Fed.  353,  48  C.  C.  A.  397. 

See  42  Cent.  Dig.  tit.  "  Replevin."  §  320. 

74,  Corbett  v.  Pond,  10  App.  Cas.  (D.  C.) 
17;  Hall  v.  Smith,  10  Iowa  45  (hold- 
ing likewise  that  defendant  by  assenting  to 
such  dismissal  will  not  w^aive  his  right  on 
the  bond)  ;  Houck  v.  Linn,  56  Nebr.  743, 
77  N.  W.  51;  Saussay  v.  W.  J.  Lemp  Brew- 
ing Co.,  52  Nebr.  627,  72  N.  W.  1026;  Garber 
V.  Palmer,  etc.,  Co.,  47  Nebr.  699,  66  N.  W. 
656;  Lamkin  v.  Rosenthal,  5  N.  Y.  App. 
Div.  532,  39  N.  Y.  Suppl.  483. 

Consent  of  one  of  several  defendants,  the 
others  having  adverse  interests  to  his,  and 
who  do  not  consent  that  the  suit  be  dis- 
missed on  turning  over  the  property  to  him, 
is  insufficient.  Saunders  v.  Closs,  117  Mich. 
130,  75  N.  W.  295.  And  one  of  defendants 
in  replevin  cannot  bind  other  defendants, 
having  interest  adverse  to  his,  by  an  agree- 
ment between  them  to  which  such  other  de- 
fendants do  not .  consent,  to  discontinue  the 
action  without  tosts,  and  turn  over  the  prop- 
erty to  such  defendants.  Fowler  v.  Hosmer, 
105  Mich.  90,  62  N.  VV.  1028;  Williams  v. 
McGrade,  18  Minn.  82. 

An  agent  has  no  power  to  consent  to  dis- 
missal in  the  absence  of  special  authority 
to  do  so.  Lamkin  v.  Rosenthal,  5  N.  Y.  App. 
Div.  532,  39  N.  Y.  Suppl.  483. 

Under  the  statutes  of  Mississippi  a  tenant 
who  replevies  property  distrained  for  rent 
may  dismiss  the  action  without  leave  of 
court.  The  statutes  provide  that  if  plaintiff 
in  a  writ  of  replevin  of  property  distrained 
for  rent  make  default  or  fail  to  prosecute 
the  same,  like  judgment  shall  be  entered 
against  him  and  his  sureties  as  on  an  issue 
found  against  him,  and  no  new  replevin  or 
writ  shall  be  allowed.  Maxey  v.  White,  53 
Miss.  80. 

75.  Corbett  v.  Pond,  10  App.  Cas.  (D.  C.) 
17. 


76.  Kansas. —  McVey  v.  Burns,  14  Kan. 
291. 

Kentucky. —  Rogers  v.  Bradford,  8  Bush 
163. 

Mississippi. —  See  Bernheimer  v.  Martin,  66 
Miss.  486,  6  So.  326. 

Missouri. —  Berglioff  v.  Heckwolf,  26  Mo. 
511;  Collins  v.  Hough,  26  Mo.  149;  Smith 
V.  Winston,  10  Mo.  299,  And  see  Nelson  v. 
Luchtemeyer,  49  Mo.  56. 

Nebraska. —  Vose  v.  Muller,  48  Nebr.  602, 
67  N.  W.  598;  Moore  v.  Herron,  17  Nebr. 
697,  703,  24  N.  W^.  425,  451;  Aultman  v. 
Reams,  9  Nebr.  487,  4  N.  W.  81. 

New  Mexico. —  Brannin  v.  Bremen,  2 
N.  M.  40. 

New  York. —  Lamkin  v.  Rosenthal,  5  N.  Y. 
App.  Div.  532,  39  N.  Y.  Suppl.  483;  Rosen- 
berg V.  Flack,  57  Hun  587,  10  N.  Y.  Suppl. 
759,  holding  that  where  replevin  against  a 
sheriff  to  recover  goods  levied  on  as  the 
property  of  the  execution  debtor  is  discon- 
tinued by  plaintiff  without  returning  the 
goods  to  the  sheriff,  the  discontinuance  will 
be  set  aside,  and  the  execution  debtor  allowed 
to  contest  the  claim  of  plaintilf  in  replevin. 

North  Carolina. —  Manix  v.  Howard,  82 
N.  C.  125. 

Pennsylvania. —  Brom  v.  Fox,  2  Yeates 
530.  And  see  Heilman  v.  McKinstry,  24  Pa. 
Co.  Ct.  185,  holding  that  the  contention  that 
a  court  has  no  power  to  set  aside  a  voluntary 
nonsuit  in  an  action  of  replevin  and  rein- 
state the  case  on  the  docket  for  the  next 
term,  because  an  action  had  accrued  on  the 
replevin  bond,  and  that  therefore  damage 
would  result  to  defendant,  cannot  be  sus- 
tained, since,  if  on  the  trial  the  judgment 
is  for  defendant  for  the  possession  of  the 
goods,  he  is  protected  from  loss  by  his  bond, 
and  if  judgment  is  against  him,  he  would 
suffer  no  loss  by  their  detention. 

Tennessee. —  Nashville  Ins.,  etc.,  Co.  f. 
Alexander,  10  Humphr.  378. 

Washington. —  Liebmann  v.  McGraw,  3 
Wash.  520,  28  Pac,  1107. 

See  42  Cent.  Dig.  tit.  "Replevin,"'  §  320 
et  seq. 

77.  Rogers  v.  Bradford,  8  Bush  (Ky.)  163. 

78.  Manix  v.  Howard,  82  N.  C.  125. 

79.  Connecticut. —  Persse  v.  Watrous,  30 
Conn.  139. 

Georgia. — •  Smith  v.  Adams,  79  Ga.  802, 
5  S.  E.  242;  Glover  v.  Gore,  74  Ga.  680. 
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or  for  the  value  of  the  property  replevied,  in  which  case  such  value  shall  be  assessed 
upon  the  trial,  or  upon  assessment  of  damages. The  judgment,  it  has  been  held, 
should  be  in  the  alternative  —  for  the  specific  property  if  it  can  be  had  and  if 
not  for  their  value  as  assessed  by  the  jury.*^  However,  in  some  jurisdictions 
judgment  on  a  discontinuance  of  replevin  is  for  costs  only,  and  not  for  a  return,  the 
remedy  by  action  on  the  bond  being  held  exclusive. 

b.  Where  Property  Is  Not  Taken  Under  Writ  or  Is  Returned  to  Defendant. 
It  has  been  held  though  that  the  action  may  be  dismissed  if  the  property  has 
not  been  taken  under  the  writ,  or  if  taken  has  been  returned  to  defendants  on  the 
failure  of  plaintiff  to  furnish  the  requisite  bond,^^  or  on  restoration  of  the  property 
to  defendant  on  his  giving  the  requisite  bond.^^ 

2.  Involuntary  —  a.  Grounds  —  (i)  Want,  of  Prosecution.  The  common- 
law  rule  is  that  in  replevin  defendant  cannot  move  for  judgment  as  in  case  of 
nonsuit  for  failure  of  plaintiff  to  proceed  to  trial.  Both  parties  are  regarded  as 
actors  in  such  action  and  either  may  bring  the  case  to  trial.  Now,  how- 
ever, in  some  jurisdictions,  by  statutory  provision,  actions  of  replevin  present  no 
exception  to  the  general  rule  authorizing  nonsuit  for  failure  to  prosecute 
actions.®^ 


Indiana. —  Mikesill  v.  Chaney,  6  Ind.  52. 

Iowa. —  Crist  v.  Francis,  50  Iowa  257 ; 
Marsliall  v.  Bunker,  40  Iowa  121 ;  Chadwick 
V.  Miller,  6  Iowa  34. 

Kentucky. —  Kogers  v.  Bradford,  8  Bush 
163;  Kerley  v.  Hume,  3  T.  B.  Mon.  181. 

Maine. —  Washington  Ice  Co.  v.  Webster, 
68  Me.  449. 

Mississippi. —  Bernheimer  v.  Martin,  66 
Miss.  486,  6  So.  326. 

Missouri. —  Nelson  v.  Luclitemeyer,  49  Mo. 
56;  BerghoflF  v.  Heckwolf,  26  Mo.  511;  Smith 
V.  Winston,  10  Mo.  299. 

Montana. —  Dahler  v.  Steele,  1  Mont.  206. 

Tennessee. —  Nashville  Ins.,  etc.,  Co.  v. 
Alexander,  10  Humphr.  378. 

Washington. —  Liebmann  v.  McGraw,  3 
Wash.  520,  20  Pac.  1107. 

Wisconsin. —  Saunderson  v.  Lace,  2  Pinn. 
257,  1  Chandl.  231. 

United  States. —  Cammeyer  v.  Durham 
House  Drainage  Co.,  35  Fed.  51. 

See  42  Cent.  Dig.  tit.  "'Replevin,"  §  324. 

80.  Blake  v.  Powell,  26  Kan.  320;  McVey 
V.  Buriis,  14  Kan.  291;  Treadwell  v.  Pad- 
dock, 75  Mich.  286,  42  N.  W.  820;  People 
V.  Tripp,  15  Mich.  518;  Berghoff  v.  Heckwolf, 
26  Mo.  511;  Collins  v.  Hough,  26  Mo.  149; 
Smith  V.  Winston,  10  Mo.  299;  Garber  v. 
Palmer,  47  Nebr.  699,  66  N.  W.  656.  See 
also  Knox  v.  Noble,  25  Kan.  449.  Compare 
Stack  V.  Smith,  54  Mich.  238,  19  N.  W.  968 
(holding  that  where  in  replevin  plaintiff  dis- 
continues on  the  adjourned  day,  and  defend- 
ant does  not  appear,  he  cannot  afterward  de- 
mand judgment  for  the  value  of  the  property 
replevied  from  him)  ;  Live  Oak  Ranch  Co,  v. 
Ingraham,  (Tex.  Civ.  App.  1898)  44  S.  W. 
588  (holding  that  where  a  judgment  was 
rendered  for  the  return  of  cattle,  and  not  for 
any  money  demand  against  defendant  if  they 
could  not  be  found,  the  jury  need  not  find 
the  value  of  each  one  of  the  herd,  although 
it  find  the  value  of  the  entire  herd). 

81.  Rogers  v.  Bradford,  8  Bush  (Ky.) 
163 ;  Manix  V.  Howard,  82  N.  C.  125. 


82.  Mcllvaine  v.  Holland,  5  Harr.  (Del.) 
226;  Hulman  v.  Benighof,  125  Ind.  481,  25 
N.  E.  549;  Wiseman  v.  Lynn,  39  Ind.  250; 
Lapp  V.  Ritter,  88  Fed.  108. 

Rights  of  interpleader.- — WTiere  defendant 
in  claim  and  delivery  retains  the  property  by 
filing  an  undertaking  for  plaintiff's  benefit,  a 
claimant  who  interpleads  may,  by  filing  the 
affidavit  and  undertaking  required  by  Code, 
§  331,  either  secure  possession  of  the  property, 
or  an  undertaking  for  its  delivery  or  the  value 
thereof,  and  is  not  entitled  to  any  judgment 
other  than  for  costs  against  plaintiff,  who 
may  therefore  take  a  nonsuit.  Dawson  v. 
Thigpen,  137  N.  C.  462,  49  S.  E.  959. 

83.  Blandy  i/.  Raquet,  14  Minn.  491;  Saus- 
say  V.  W.  J.  Lemp  Brewing  Co.,  52  Nebr.  627, 
72  N.  W.  1026. 

84.  Saussay  v.  W.  J.  Lemp  Brewing  Co.,  52 
Nebr.  627,  72  N.  W.  1026. 

85.  Rhoades  v.  McNulty,  52  Mo.  App.  301. 
And  see  Hackett  v.  Bonnell,  16  Wis.  471. 
holding  that  where  the  property  has  been 
redelivered  to  defendant  on  his  giving  bond, 
plaintiff  may  dismiss  the  action  on  paying 
costs. 

86.  Harwood  v.  Smethurst,  30  N.  J.  L. 
230;  Ames  v.  Broderick,  18  N.  J.  L.  297;  Bar- 
rett V.  Forrester,  1  Johns.  Cas.  (N.  Y.)  247; 
Schroeder  r.  Kahelenback,  6  Abb.  Pr.  66; 
Eggleton  V.  Smart,  W.  Bl.  375,  96  Eng, 
Reprint  211 ;  Shortridge  r.  Iliern,  5  T.  R.  400; 
Jones  I'.  Concannon,  3  T.  R.  661.  See, 
however.  Snow  t\  Rov,  22  Wend.  (N.  Y.) 
602. 

87.  Stein  f.  Goodenough,  73  N.  J.  L.  812, 
64  Atl.  961  (holding  that  a  nonsuit  against 
plaintiff  directed  at  circuit,  for  failure  to 
bring  on  his  case  for  trial,  pursuant  to  liis 
own  notice,  is  proper,  although  plnintilV  had 
not  filed  his  replication)  ;  Capital  Lumbering 
Co.  r.  Hall,  10  Oreg.  202  (holding  that  whore, 
in  an  action  for  the  recovery  of  specific  per- 
sonal property,  plaintift*,  to  whom  the  prop- 
erty has  been  delivered,  fails  to  prosecute, 
the  suit  will  be  dismissed  with  costs). 
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(ii)  Failure  to  Give  Bond  or  Defective  Bond.  Failure  to  give  bond 
within  the  time  designated  by  the  court/^  or  within  a  reasonable  time  after  seizure 
of  the  property  under  the  writ/^  has  been  held  sufficient  ground  in  some  juris- 
dictions for  a  dismissal  of  the  action.  And  in  some  jurisdictions  the  filing  of  a 
defective  bond  has  also  been  sufficient  ground  for  dismissal  where  the  motion 
to  dismiss  has  been  made  at  the  proper  time.^^  Where,  however,  under  the 
statutes,  the  action  can  be  prosecuted  without  a  bond,  the  fact  that  a  bond  given 
is  invalid, or  that  plaintiff  is  unable  to  give  bond,^^  furnishes  no  ground  for  the 
dismissal  of  the  action,  but  at  most  for  an  order  that  the  property  be  restored 
to  defendant,  leaving  the  issues  of  wrongful  detention  and  damages  sustained 
thereby  to  be  tried.  Where  the  property  is  not  restored  to  plaintiff,  it  is  of  course 
no  ground  to  dismiss  that  the  bond  is  inoperative,  because  defendant  is  not  entitled 
to  a  bond.^^ 

(ill)  Failure  or  Insufficiency  of  Evidence.  Where  the  evidence 
tntroduced  by  plaintiff  shows  that  he  is  not  entitled  to  recover, or  plaintiff  fails 
no  make  out  a  prima  facie  case,^^  a  judgment  of  nonsuit  may  be  entered  on  defend- 
ant's motion.  Otherwise,  however,  where  a  prima  facie  case  has  been  made  out, 
no  matter  how  insufficient,  conflicting,  and  unsatisfactory  the  testimony  may 
be.^^  When  there  is  any  competent,  pertinent,  and  relevant  testimony  offered  to  the 
facts  in  dispute,  the  case  passes  into  the  hands  of  the  jury,  and  beyond  the  judge. ®^ 


88.  Town  V.  Evans,  11  Ark.  9;  Smith  v. 
Roby,  G  Heisk.  (Tenn.)  546. 

89.  Morris  v.  Baker,  5  Wis.  389.  And  see 
Bent  V.  Bent,  43  Vt.  42,  holding  that  failure 
of  the  officer  to  take  a  replevin  bond  as  re- 
quired by  statute  is  ground  for  dismissal  of 
the  action. 

90.  Houghton  v.  Ware,  113  Mass.  49; 
Clark  V.  Connecticut  River  Co.,  6  Gray  (Mass.) 
363;  Weed  v.  Hinton,  7  Hill  (N.  Y.)  157; 
Whaling  v.  Shales,  20  Wend.  (N.  Y.)  673. 

91.  Lathrop  v.  Bowen,  121  Mass.  107; 
Claflin  V.  Thayer,  13  Gray  (Mass.)  459; 
Bacon  v.  Weston,  11  Cush.  (Mass.)  164;  Wol- 
cott  V.  Mead,  12  Mete.  (Mass.)  516;  Simonds 
V.  Parker,  1  Mete.  (Mass.)  508. 

Sureties  described  as  partnerships  and 
signing  in  partnership  names. —  It  is  no 
ground  for  dismissing  an  action  of  replevin 
that  in  the  replevin  bond  taken  by  the  officer 
serving  the  writ  the  sureties  are  described 
as  partnerships,  and  have  signed  and  sealed 
the  same  in  their  partnership  names;  it  is 
not  to  be  assumed  that  the  bond  has  been 
executed  without  authority  and  does  not  bind 
all  whom  it  purports  to  bind.  Judson  v. 
Adams,  8  Cush.   (Mass.)  556. 

92.  South  Missouri  Land  Co.  v.  Jeffries, 
40  Mo.  App.  360.  And  see  Bloomer  v.  Craig, 
6  Dana  (Ky.)  310. 

93.  Varner  v.  Bolin,  54  Kan.  380,  38  Pac. 
481. 

94.  Baker  v.  Harper,  1  J.  J.  Marsh.  (Kv-) 
103. 

95.  Lauchheimer  v.  Jacobs,  126  Ga.  261, 
55  S.  E.  55.  See  Stout  v.  Watson,  19  Oreg. 
251,  24  Pac.  230  (where  plaintiff  in  re- 
plevin claimed  title  to  the  property,  under  an 
appointment  which  the  evidence  shows  to  be 
void)  ;  Norris  v.  Clinkscales,  44  S.  C.  315,  22 
S.  E.  1;  Gaynor  v.  Blewitt,  69  Wis.  582, 
34  N.  W.  725  (holding  that  in  an  action  for 
the  wrongful  detention  of  personalty,  where 
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the  real  question  litigated  is  the  right  of 
possession,  if  plaintiff's  evidence  shows  simply 
that  he  was  the  owner  and  that  defendant 
was  rightfully  in  possession  as  his  bailee,  a 
judgment  of  nonsuit  is  proper). 

96.  Levy  v.  Kelter,  63  N.  Y.  App.  Div.  392, 
71  N.  1^  Suppl.  509;  Stone  v.  Rogers,  17  Pa. 
Super.  Ct.  358  (holding  that  in  replevin  for 
certain  sheep  alleged  to  be  the  increment  of 
five  sheep  claimed  by  plaintiff,  under  an 
alleged  agreement  in  writing,  by  which  the 
five  sheep  had  been  delivered  on  condition 
that  the  increment  should  be  delivered  to 
plaintiff  when  he  became  of  age,  the  court 
commits  no  error  in  entering  a  compulsory 
nonsuit  where  the  alleged  written  agreement 
was  not  proved  and  the  identity  of  the 
original  sheep  and  their  certain  increase  was 
a  matter  of  mere  speculation)  ;  Wright  v. 
Carp,  16  R.  I.  719,  19  Atl.  709;  Dodd  v. 
Williams-Smithson  Co.,  27  Wash.  89,  67  Pac. 
352. 

Limitations  of  rule. — Although  there  is  no 
evidence  to  sustain  an  action  of  replevin  a 
nonsuit  will  not  be  granted,  if  defendants  in- 
terpose a  "  second  defense "  tendering  new 
issues,  to  which  replication  is  filed  whereby 
the  identity  of  the  original  action  is  lost. 
Meyers  v.  Hart,  3  Colo.  App.  392,  33  Pac.  647. 
So  it  is  not  error  to  refuse  to  dismiss  the 
action  as  to  certain  of  defendants,  although 
plaintiff  failed  to  introduce  evidence  sufficient 
to  charge  them,  where  defendants  in  their 
answer  jointly  justified  the  taking  by  virtue 
of  an  attachment  issued  against  all  the  de- 
fendants. Brewster  v.  Silliman,  38  N.  Y.  423. 
And  see  Woodburn  v.  Chamberlin,  17  Barb. 
(N.  Y.)  446. 

97.  Norris  v.  Clinkscales,  44  S.  C.  315,  22 
S.  E.  1 ;  Drummond  v.  Nicholls,  43  S.  C.  486, 
21  S.  E.  322. 

98.  Norris  v.  Clinkscales,  44  S.  C.  315,  22 
S.  E.  1. 
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So  where  the  evidence  shows  that  plaintiffs  are  entitled  to  recover  a  part  of 
the  property  sued  for  and  that  they  are  not  entitled  to  recover  the  balance  there 
is  no  ground  for  nonsuit. 

(iv)  Miscellaneous.  It  is  a  good  ground  for  dismissal  that  the  writ  shows 
on  its  face  that  it  cannot  be  sustained.^  It  is  not  a  ground  for  dismissal  that 
plaintiff  failed  to  prove  the  value  of  the  goods,  it  being  shown  that  he  was  entitled 
to  them ;  ^  that  the  money  paid  by  plaintiff  for  the  property  was  not  her  own ;  ^ 
that  the  officer  who  seized  the  property  neglected  to  allow  defendant  an  oppor- 
tunity to  execute  a  bond  and  retain  the  property;^  that  defendant  disclaims 
title  to  the  property;  ^  that  no  declaration  was  filed  at  the  first  term;  ^  that  two 
animals  included  in  the  writ  were  appraised  at  one  sum  in  the  appraiser's  certifi- 
cate ;  '  that  an  animal  described  in  the  writ  as  a  heifer  is  described  in  the  certifi- 
cate of  appraisement  as  a  cow;  ^  that  plaintiff  as  executor  has  commenced  an 
action  against  defendant  and  his  officer  for  the  conversion  of  the  replevied  prop- 
erty if  it  does  not  appear  that  the  conversion  relied  upon  was  the  same  act  for 
which  the  replevin  was  brought ;  ^  or  that  plaintiff  has  caused  the  officer,  to  whom 
the  writ  was  committed,  to  bring  an  action  against  defendant  and  another  officer 
for  taking  the  replevied  property  out  of  his  hands,  before  its  delivery  to  plaintiff. 
So  it  has  been  held  that  the  dismissal  of  a  writ  of  replevin  on  motion  based  upon 
affidavits,  on  the  grounds  that  defendant  was  a  deputy  sheriff  and  the  writ  was 
directed  to  the  sheriff  and  served  by  another  deputy,  that  the  writ  was  issued 
without  authority  of  law,  and  that  the  service  was  unlawful  and  irregular  and 
gave  the  court  no  jurisdiction,  is  error. 

b.  Proceedings  to  Dismiss.  In  proceedings  to  dismiss  the  action,  the  statu- 
tory requirements  must  be  strictly  followed,  and  the  motion  therefor  must  contain 
all  the  requisites  necessary  to  justify  the  court  in  granting  such  motion.^^ 


99.  Bell  V.  G.  Ober,  etc.,  Co.,  Ill  Ga.  668, 
36  S.  E.  904. 

1.  American  Tool  Co.  v.  Smith,  14  Abb. 
N.  Cas.  (N.  Y.)  378. 

Failure  to  state  jurisdictional  facts,  such 
as  detention  of  the  property  by  defendant, 
authorizes  a  dismissal  of  the  action.  Reigert 
V.  Voelker,  6  Mo.  App.  53;  McArthur  v. 
Hogan,  15  Fed.  Cas.  8,659a,  Hempst.  286. 

2.  Banfield  v.  Haeger,  45  N.  Y.  Super.  Ct. 
428;  Hay  v.  Muller,  7  Misc.  (K  Y.)  670, 
28  N.  Y.  Suppl.  57. 

3.  West  V.  O'Leary,  56  K  J.  L.  699,  29 
Atl.  427,  in  which  it  was  said:  "As  between 
vendor  and  vendee  the  legal  title  would  pass 
according  to  the  intention  of  the  parties. 
Upon  the  question  of  title  whether  the  vendor 
came  by  the  cash  she  paid  honestly  or  dis- 
honestly is  without  significance.  If  she  had 
stolen  the  money,  she  could,  by  its  use,  ac- 
quire legal  title  to  property  as  against  a  ven- 
dor or  his  creditors." 

4.  Wyatt  V.  Freeman,  4  Colo.  14  (defend- 
ant's remedy  being  to  move  for  restoration  of 
the  property  on  giving  bond)  ;  Robinson  v. 
Austin,  3  Colo.  375. 

5.  Choen  v.  Porter,  66  Ind.  194,  197  (in 
which  it  was  said:  "He  is  liable  for  dam- 
ages and  costs  if  he  wrongfully  and  unlaw- 
fully detained  it,  and  for  the  value  of  the 
property  unless  it  is  restored  to  the  plain- 
tiff") ;  Smith  V.  Emerson,  16  Ind.  355. 

6.  Amos  V.  Sinnott,  5  111.  440,  in  which 
it  was  said  that  the  case  should  be  continued 
at  plaintiff's  cost.  Compare  Hiles  v.  McFar- 
laiid,  3  Finn.  (Wis.)  365,  holding  that  a 
judgment  of  discontinuance  and  not  nonsuit 


is  the  proper  judgment,  when  plaintiff  fails 
to  file  his  declaration  within  ten  days  after 
return  of  the  writ  as  prescribed  by  statute. 

7.  Mansir  v.  Crosby,  6  Gray  (Mass.)  334, 
in  which  it  was  said  that  plaintiff  on  motion 
may  amend  the  writ  by  inserting  the  value  of 
the  property  in  terms  corresponding  to  those 
of  the  appraiser's  certificate. 

8.  Pomeroy  v.  Trimper,  8  Allen  (Mass.) 
398,  85  Am.  Dec.  714. 

9.  Pomeroy  v.  Trimper,  8  Allen  (Mass.) 
398,  85  Am.  Dec.  714. 

10.  Pomeroy  v.  Trimper,  8  Allen  (Mass.) 
398,  85  Am.  Dec.  714. 

11.  Jewell  V.  Lamoreaux,  30  Mich.  155,  in 
which  it  was  said  that  the  questions  sought 
to  be  determined  were  not  properly  triable 
on  aflldavits,  but  should  have  been  in  some 
way  brought  to  trial  on  evidence  upon  issue 
of  fact. 

12.  Claflin  v.  Tliaver,  13  Gray  (Mass.) 
459;  Vinnedge  V.  Nicholai,  28  Nebr.  133,  44 
N.  W.  89  (where,  in  replevin  against  a 
sheriff,  a  third  party  appointed  by  the  clerk 
of  court  served  the  process.  Defendant  ap- 
peared generally  and  moved  the  court  for 
leave  to  make  proof  of  the  value  of  the  prop- 
erty seized  and  his  damages  by  reason  thereof, 
and  for  a  dismissal  of  the  case,  and  it  was 
held  tliat  the  motion  was  properly  overruled, 
the  jurisdiction  of  the  court  not  having  been 
questioned  or  attacked,  although  defendant 
alleges  that  the  appointment  of  the  person 
wlio  served  the  process  was  irroguhir)  ;  Els- 
berg  r.  Maurin,  9  N.  M.  645,  43  Pac.  600. 

Consent  in  writing. —  Whore  the  property 
is  taken  by  plaintiff,  and  returned  to  defend- 

[V,  A,  2,  b] 


1514    [34  Cye.] 


REPLEYIN 


e.  Character  of  Judgment  Rendered — (i)  General  Rule.  On  a  judg- 
ment of  involuntary  dismissal  or  nonsuit,  defendant  is  ordinarily  entitled  to  a 
judgment  for  the  return  of  the  property/^  or  for  its  value  in  case  it  cannot  be 
returned;     and  by  some  statutes  it  is  expressly  provided  that,  where  defendant 


ant  on  the  proper  bond,  plaintiff  cannot  dis- 
miss by  a  notice  served  on  defendant's  attor- 
ney even  though  they  retain  such  notice  as  a 
consent  in  writing  is  required  by  statute. 
Williams  v.  McGrade,  18  Minn.  82. 

Waiver  of  motion. — A  motion  to  dismiss  an 
action  of  replevin  for  want  of  a  sufficient  re- 
plevin bond  is  not  waived  by  subsequently, 
and  before  the  motion  has  been  decided,  filing 
an  affidavit  of  defense  and  an  answer  to  the 
merits.  Clark  v.  Connecticut  River  Co.,  6 
Gray  (Mass.)  363. 

IS.  Arlcansas. —  Town  v.  Evans,  11  Ark. 
9,  dismissal  for  failure  to  file  a  bond  within 
the  time  prescribed. 

Connecticut. —  Fleet  v.  Lockwood,  17  Conn. 
233,  dismissal  for  failure  to  give  bond.  And 
see  Persse  v.  Watrous,  30  Conn.  139. 

Florida. — Branch  v.  Branch,  5  Fla.  447,  451, 
dismissal  for  want  of  sufficient  affidavit  and 
bond.  In  this  case  it  was  said:  "This  must 
be  so,  or  the  plaintiff,  by  putting  in  an  in- 
sufficient affidavit  and  bond,  might  obtain 
possession  of  the  property,  accomplish  the  ob- 
ject of  his  suit,  and  perhaps  leave  the  defend- 
ant remediless,  or  if  not  entirely  remediless, 
lie  would  entail  upon  him  a  long  and  tedious 
litigation  to  obtain  the  possession  of  his 
property,  of  which  he  had  been  wrongfully  dis- 
possessed, through  the  instrumentality  of  the 
law,  or  of  the  value  thereof." 

Georqia. —  See  Calloway  v.  McElmurray,  91 
Ga.  166,  17  S.  E.  103. 

Illinois. —  Luthy  v.  Kline.  56  111.  App.  314; 
McCrory  v.  Hamilton,  39  111.  App.  490  (dis- 
missal for  want  of  prosecution)  ;  Fowler  v. 
Richardson,  32  111.  App.  252. 

loica. —  Funk  v.  Israel,  5  Iowa  438. 

Massachusetts. —  Lowe  v.  Brigham,  3  Allen 
429  (dismissal  for  want  of  sufficient  bond)  ; 
Walbridge  v.  Shaw,  7  Cush.  560  (dismissal 
for  want  of  sufficient  bond). 

Minnesota. — Pabst  Brewing  Co.  v.  Butchart, 
68  Minn.  303,  71  K  W.  273  (dismissal  for 
plaintiff's  failure  to  substantiate  his  cause  of 
action  and  right  to  recover)  ;  Terryll  v. 
Bailey,  27  Minn.  304,  7  N.  W.  261. 

Nehraska. — Garber  v.  Palmer,  47  Nebr.  699, 
66  N.  W.  656. 

Neio  Mexico. —  Barruel  v.  Irwin,  2  N.  M. 
223,  dismissal  for  omission  of  affidavit  to 
state  value  of  property. 

Neiu  York. —  Van  Alstine  Kittle,  18 
Wend.  524. 

South  Dakota. —  See  Aultman  v.  Becker,  10 
S.  D.  58,  71  N.  W.  753,  dismissal  for  failure 
to  serve  copy  of  complaint  on  defendant  after 
demand  within  statutory  period. 

Vermont. —  Tlmrber  v.  Richmond,  46  Vt. 
395  (dismissal  for  want  of  proper  bond)  ; 
Collamer  v.  Page,  35  Vt.  387. 

United  States. —  Mc Arthur  v.  Hogan,  15 
Fed.  Cas.  No.  8,659a,  Hempst.  286,  dismissal 
for  defects  in  the  affidavit. 


England. — Salkold  v.  Skelton,  Cro.  Jac.  519, 
79  Eng.  Reprint  443. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  333, 
351. 

Form  of  judgment. — A  judgment  of  dis- 
missal for  want  of  prosecution  that  defendant 
have  a  writ  of  retorno  habendo  and  not  that 
the  property  be  returned,  while  informal,  is 
not  so  defective  as  to  be  a  nullity.  In  effect 
it  is  an  adjudication  of  cost  against  plaintiff 
and  that  the  property  be  returned  to  defend- 
ant. McCrory  v.  Hamilton,  39  111.  App.  490. 
And  see  Luthy  v.  Kline,  56  111.  App.  314; 
Fowler  v.  Richardson,  32  111.  App.  252.  So 
it  has  lieen  held  that  a  judgment  that  plain- 
tiff take  nothing  by  his  writ,  and  that  the 
said  defendant  have  a  return  of  the  property 
so  replevied  as  aforesaid  is  substantially,  al- 
though not  formally,  correct.  McArthur  v. 
Hogan,  15  Fed.  Cas.  No.  8,659a,  Hempst. 
286. 

Where  the  property  is  in  the  hands  of  the 
officer  executing  the  writ,  on  dismissal  of 
the  suit  for  want  of  a  proper  bond  defendant 
is  entitled  to  an  order  that  the  officer  return 
the  property  to  defendant  at  the  place  where 
he  took  it.  Thurber  v.  Richmond,  46  Vt. 
395. 

Amendment  of  judgment  by  adding  order 
to  restore  property. — A  judgment  dismissing 
an  action  of  bail  trover  is  amendable  at  the 
same  term  of  court  by  adding  thereto  an  order 
for  restoring  the  property  to  defendant,  the 
same  having  been  taken  from  his  possession 
and  turned  over  to  plaintiff  upon  a  bond 
given  by  the  latter  under  section  3420  of  the 
code.  Calloway  P.  McElmurray,  91  Ga.  166, 
17  S.  E.  103. 

In  Georgia,  after  a  judgment  of  nonsuit 
has  been  entered,  defendant  is  entitled  on  mo- 
tion of  the  bond  given  by  plaintiff  to  acquire 
the  property  to  judgment  of  restitution 
against  plaintiff  and  his  surety  or  for  the 
value  of  the  property  as  recited  in  the  bond. 
Thomas  v.  Price,  88  Ga.  533,  15  S.  E.  11. 

14.  Arkansas. —  Town  v.  Evans,  11  Ark.  9. 

Georgia. —  See  Thomas  v.  Price,  88  Ga.  533, 
15  S.  E.  11. 

loiva. —  Funk  v.  Israel,  5  Iowa  438. 

Minnesota. —  Pabst  Brewing  Co,  v.  But- 
chart, 68  Minn.  303,  71  N.  W.  273;  Terryll  v. 
Bailey,  27  Minn.  304,  7  N.  W.  261. 

South  Dakota. —  See  Aultman  v.  Becker,  10 
S.  D.  58,  71  N.  W.  753.  Contra,  Barruel  t\ 
Irwin,  2  N.  M.  223. 

Limiting  value  to  defendant's  special  in- 
terest.—  Where  plaintiff  is  nonsuited  because 
his  evidriuce  shows  that  defendant  is  entitled 
to  possession  as  plaintiff's  bailee,  the  court 
should  assess  and  enter  in  the  alternative 
judgment  the  value  of  defendant's  special  in- 
terest only  and  not  the  value  of  the  whole 
property.  Gaynor  V.  Blewitt,  69  Wis.  582,  34 
N.  W.  725. 
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is  entitled  to  return  of  the  property,  he  may  instead  of  taking  judgment  for  a 
return  of  the  property  take  judgment  for  the  value  of  the  property. 

(ii)  Where  Action  Dismissed  For  Want  of  Jurisdiction  of  Sub- 
ject-Matter.  If  the  action  is  dismissed  for  want  of  jurisdiction  of  the  subject- 
matter  of  the  suit,  the  rule  stated  in  the  preceding  section  has  no  application, 
and  the  court  is  without  power  to  order  a  return  of  the  property. 

(ill)  As  Affected  by  Defendant's  Pleadings  or  Absence  of  Plead- 
ings. Where  defendant  obtains  a  judgment  of  dismissal  or  nonsuit  on  failure 
of  plaintiff's  evidence  to  make  out  his  case  he  is  not  entitled  to  a  judgment  for 
a  return  of  the  property,  unless  his  pleadings  would  entitle  him  to  such  judgment. 
He  is  not  entitled  to  such  judgment  on  a  plea  of  non  cepit  or  non  detinet}''  Where, 
however,  defendant  obtains  a  judgment  of  dismissal  or  nonsuit  before  pleading, 
he  is  entitled  to  a  return  of  the  goods.^^  Thus  it  has  been  held  that  an  avowry 
is  not  necessary  to  authorize  the  court  to  render  a  judgment  for  return  of  the 
goods  where  the  writ  is  abated  for  irregularity  in  the  replevin  process. 

(iv)  Miscellaneous.  Defendant  is  not  entitled  to  a  return  of  the  prop- 
erty where  the  complaint  is  dismissed  on  defendant's  showing  no  right  of 
property  or  possession  in  himself  and  alleging  possession  in  another;  where 
plaintiff  is  nonsuited  on  the  ground  that  the  goods  had  never  been  in  defendant's 
possession ;  or  where  it  appears,  on  dismissal  of  the  suit,  that  plaintiff  never 
obtained  possession  of  the  property  under  the  writ ;  and  according  to  some 
decisions,  no  judgment  for  return  can  be  given  if  the  writ  is  abated  on  defendant's 


15.  See  Town  v.  Evans,  11  Ark.  9,  11.  And 

see  statutes  of  the  various  states. 

16.  Massachusetts. —  Gray  v.  Dean,  136 
Mass.  128  (value  of  property  less  than  juris- 
dictional amount)  ;  Jordan  v.  Dennis,  7  Mete. 
590. 

Nelraska.—  ^tdiiQ  v.  Letton,  56  Nebr.  158, 
78  N.  W.  533. 

South  Carolina. —  Elder  v.  Greene,  34  S.  C. 
154,  13  S.  E.  323. 

Vermont. —  Widber  v.  Benjamin,  75  Vt.  152, 
53  Atl.  1071  (value  of  property  below  juris- 
dictional amount)  ;  Collamer  v.  Page,  35  Vt. 
387. 

United  States. —  Burdett  v.  Doty,  38  Fed. 
491,  value  of  property  below  jurisdictional 
amount. 

What  is  not  a  want  of  jurisdiction  of  the 
subject-matter. — An  action  of  replevin  was 
brought  in  a  county  where  one  of  the  parties 
resided,  but  not  the  county  where  the  prop- 
erty replevied  was  detained,  and  for  this  reason 
the  action  was  dismissed  on  motion.  It  was 
held  that,  notwithstanding  this  disposition  of 
the  cause,  the  court  had  jurisdiction,  and  it 
was  their  duty,  to  render  a  judgment  for  a 
return  to  defendant  of  the  property  re- 
plevied, without  any  proof  of  his  right  to  have 
the  property  restored,  and  without  any  formal 
plea  or  avowry  by  defendant;  and  that 
plaintiff  had  no  right  to  contest  such  a  judg- 
ment on  the  ground  that  he  owned  the  prop- 
erty.   Collamer  v.  Page,  35  Vt.  387. 

17.  Pierce  v.  Van  Dyke,  6  Hill  (N.  Y.) 
613;  People  v.  Niagara  Ct.  C.  PL,  4  Wend. 
(N.  Y.)  217;  Summer  v.  Kelly,  38  S.  C.  507, 
17  S.  E.  364;  Douglass  v.  Garrett,  5  Wis.  85; 
1  Chitty  PI.  490.  And  see  as  sustaining  this 
view  Pabst  Brewing  Co.  v.  Butchart,  68 
Minn.  303,  71  N.  W.  273;  TerrvH  v.  Bailey, 
27  Minn.  304,  7  N.  W.  261;  Capital  Lum- 
bering Co.  V.  Hall,  10  Oreg,  202.  Compare 


Eborn  v.  Waldo,  51  N.  C.  438,  in  which  it 
was  held,  under  a  statute  providing  that  w^hen 
the  property  shall  have  been  delivered  to  a 
plaintiff  and  he  shall  fail  to  return  by  being 
nonsuited  there  shall  be  an  inquiry  of  the 
value  of  the  property  and  of  the  damage  by 
his  detention,  that  a  nonsuit  is  conclusive  at 
least  to  the  extent  of  defendant's  right  to  a 
return  of  the  property  and  to  damages  during 
the  pendency  of  the  action  in  w^hich  plaintiff 
failed.  The  act  makes  the  nonsuit  conclusive 
to  the  extent  mentioned  whatever  the  ground 
of  nonsuit,  and  it  is  immaterial  that  the  plea 
was  non  cepit.  It  makes  no  difference  whether 
a  nonsuit  was  ordered  because  there  had  been 
no  taking  or  because  property  of  defendant 
vras  not  proved. 

"  Non  cepit  is  a  plea  in  bar,  not  involving 
the  merits  of  the  action;  and  if  a  defendant 
claims  a  return  of  the  goods,  he  must  add  an 
avowry  or  cognizance  inducing  a  return,  or  he 
is  not  entitled  to  judgment  for  a  return." 
People  V.  Niagara  Ct.  C.  PL,  4  Wend.  (N.  Y.) 
217. 

18.  Pierce  v.  Van  Dyke,  6  Hill  (N.  Y.) 
613;  Collamer  v.  Page,  35  Vt.  387. 

19.  Fleet  v.  Lockwood,  17  Conn.  233.  See 
also  Persse  v.  Watrous.  30  Conn.  139;  Lowe 
V.  Brigham,  3  Allen  (Mass.)  429;  Walbridge 
V.  Shaw,  7  Cush,  (Mass.)  560.  Contra.  Hill 
V.  Bloomer,  1  Pinn.  (Wis.)  463. 

20.  Nichols  V.  Potts,  35  Misc.  (N.  Y.) 
273,  275,  71  N.  Y.  Suppl.  765,  in  which 
case  the  court  said:  "At  the  most  the 
judgment  should  have  gone  no  further  than 
to  dismiss  the  complaint,  leaving  the  ques- 
tion of  ownership,  as  between  Bacon  and  the 
plaintiff  [whom  de/endant  alleges  is  the 
owner  of  tlie  propertyl  to  be  determined  in 
an  appro])riate  action." 

21.  Gallagher  r.  Bishop,  15  Wis.  276. 

22.  Prentiss  v.  Moore.  3  TIL  App.  539. 
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motion  for  want  of  service  on  him/^  or  on  account  of  variance  between  it  and  the 
declaration,^^  or  where  the  action  is  dismissed  because  the  writ  is  void.^^ 

d.  Operation  and  Effect  of  Judgment.  A  judgment  of  dismissal  or  nonsuit 
for  return  of  the  property  not  being  on  the  merits  is  not  conclusive  of  defendant's 
ownership  or  right  of  possession.^^  Plaintiff's  case  is  left  as  it  was  when  he  insti- 
tuted his  action,^^  and  he  may  bring  another  action  of  replevin  for  the  same 
property  .^^ 

e.  Assessment  of  Value.  The  question  of  the  method  of  assessing  the  value  of 
the  property  is  a  matter  of  statutory  regulation,  and  as  these  statutes  vary  widely 
in  their  provisions  it  is  useless  to  attempt  to  state  any  general  rule  on  the  subject. 

f.  Damages.  In  the  absence  of  some  statutory  provision  to  the  contrary/*^ 
on  a  dismissal  of  the  action  for  some  ground  not  relating  to  the  merits,  there  can 
be  no  judgment  for  damages,^^  except  perhaps  mere  nominal  damages. Defend- 
ant is  not  entitled  to  have  his  right  to  damages  for  the  taking  and  detaining,  or 
improper  use  of  the  property  replevied,  tried,  or  adjudicated.^^ 


23.  Smith  y.  Fisher,  13  R.  I.  624.  But 
see  Fleet  v.  Lockwood,  17  Conn.  233. 

24.  Dickinson  v.  Noland,  7  Ark.  25;  Hart- 
graves  V.  Duval,  6  Ark.  506. 

25.  Bolin  v.  Fines,  60  Nebr.  443,  83  N.  W. 
740;  Eeid  v.  Panska,  56  Nebr.  195,  78  K  W. 
534;  Hill  y.  Bloomer,  1  Finn.  (Wis.)  463, 
467,  in  which  it  was  said:  "Where  a  writ  is 
adjudged  to  be  void  or  voidable,  the  parties 
are  not  considered  to  have  been  legally  in 
court.  The  court  refuses  to  take  cognizance 
of  the  cause,  or  to  recognize  the  parties,  as 
being  legally  upon  the  record.  The  court  in 
such  case,  cannot  make  any  other  order,  than 
to  dismiss  the  suit  at  the  cost  of  the  plain- 
tiff." But  see  Barruel  v.  Irwin,  2  N.  M.  223, 
where  it  was  held  that  if  the  suit  is  dismissed 
for  failure  of  the  affidavit  to  state  the  value 
of  the  property,  defendant  is  entitled  to  a 
return  of  the  property. 

26.  Walbridge  Shaw,  7  Cush.  (Mass.) 
560 ;  Barruel  f  .  Irwin,  2  N.  M.  223 ;  Collamer 
v.  Page,  35  Vt.  387.  And  see  Hill  v.  Webber, 
50  Mich.  142,  15  N.  W.  52. 

27.  Walbridge  v.  Shaw,  7  Cush.  (Mass.) 
560. 

28.  Morton  v.  Sweetser,  12  Allen  (Mass.) 
134;  Walbridge  V;  Shaw,  7  Cush.  (Mass.) 
560. 

That  defendant  had  not  in  fact  taken  out 
any  writ  of  return,  or  actually  received  the 
property  into  his  custody  under  that  judg- 
ment, is  no  valid  objection  where  the  judg- 
ment for  a  return  was  ordered  upon  the 
motion  to  dismiss  the  writ,  and  plaintiff 
yielded  to  it,  and  returned  the  property  to 
the  place  from  which  he  had  taken  the  same 
under  his  defective  proceedings.  Walbridge  v. 
Shaw,  7  Cush.  (Mass.)  560. 

29.  In  Arkansas,  if  the  suit  is  dismissed 
for  some  irregularity  or  defect  in  the  pro- 
cedure, and  defendant  elect  to  take  the  value 
of  the  property,  the  court  must  order  a  jury 
to  assess  the  value.  Town  n.  Evans,  11 
Ark.  9. 

In  Michigan  it  has  been  held  that  where 
defendant  in  replevin  recovers  judgment  by 
nonsuit  or  discontinuance  and  elects  to  take 
judgment  for  the  value  of  the  property  taken, 
he  may,  under  a  notice  of  trial,  have  the 
value  of  the  property  assessed  by  the  court. 
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The  intervention  of  a  jury  is  required  only 
when  damages  are  to  be  assessed.  Johnson 
V.  Disk,  69  Mich.  108,  36  N.  W.  738;  Pear- 
sons v.  Eaton,  18  Mich.  79. 

In  New  York  it  has  been  held  that  where 
there  is  a  dismissal  or  nonsuit  during  the 
trial,  the  value  of  the  property  may  be  as- 
sessed by  the  jury  impaneled  in  the  cause,  and 
that  a  writ  of  inquiry  need  not  issue  for  that 
purpose.  But  if  there  is  a  dismissal  or  non- 
suit before  trial,  such  value  should  be  assessed 
on  a  writ  of  inquiry.  Murphy  v.  Jenkins,  1 
Den.  669;  Van  Alstine  v.  Kittle,  18  Wend. 
524.  Where,  however,  plaintiff  in  replevin  is 
nonsuited  at  a  trial  on  his  opening  proof,  and 
defendant  gives  no  evidence,  if  defendant  has 
put  in  an  avowry  claiming  the  property  under 
distress  for  rent,  or  if  it  appear  that  the 
property  was  distrained  for  rent,  defendant 
cannot  take  the  alternative  judgment  for  its 
value,  and  have  such  value  ascertained  on  a 
writ  of  inquiry,  as  the  statute  of  replevin  ex- 
pressly excepts  cases  where  the  goods  replevied 
were  distrained  from  the  provision  for  ascer- 
taining their  value  by  writ  of  inquiry  after 
nonsuit.    Redman  v.  Hendricks,  1  Sandf.  32. 

In  Wyoming,  where  judgment  of  nonsuit  is 
awarded  defendant  on  failure  of  proof,  he  may 
proceed  to  impanel  a  new  jury  to  assess  the 
value  of  the  property.  Bath  v.  Ingersoll,  1 
Wyo.  280. 

30.  Garber  v.  Palmer,  47  Nebr.  699,  66 
N.  W.  656,  holding  that  under  the  statute  of 
Nebraska  when  a  plaintiff  in  replevin  who 
has  obtained  the  property  fails  in  his  proof 
or  fails  to  prosecute  the  action,  defendant  is 
entitled  to  judgment,  and  to  a  trial  of  his 
right  of  property  or  possession,  for  the  pur- 
pose of  establishing  his  damages. 

Under  the  statutes  of  Vermont  damages 
may  be  awarded  defendant  where  the  suit  is 
dismissed  on  ground  not  going  to  the  merits. 
Thurber  v.  Richmond,  46  Vt.  395  [distin- 
guishing Collamer  v.  Page,  35  Vt.  387]. 

31.  McArthur  v.  Lane,  15  Me.  245;  Bar- 
ruel V.  Irwin,  2  N.  M.  223;  Pannell  v.  Hamp- 
ton, 32  N.  C.  463;  Collamer  P.  Page,  35  Vt. 
387.  Compare  McArthur  v.  Howett,  72  111. 
358;  Wood  v.  Braynard,  9  Pick.  (Mass.)  322. 

32.  Barruel  v.  Irwin,  2  N.  M.  223. 

33.  Collamer  v.  Page,  35  Vt.  387. 
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g.  Reinstatement.  Ordinarily  the  court  will  not  reinstate  at  a  subsequent 
term  an  action  of  replevin  which  has  been  discontinued,^^  or  non  jprossed  at  a 
preceding  term.  This  maybe  done,  however,  if  the  discontinuance  was  the  result 
of  an  error  of  the  clerk.^^  And  where  a  nonsuit  is  granted  for  non-appearance  of 
plaintiff  at  the  trial,  and  he  appears  a  few  minutes  after  opening  of  the  court, 
and  defendant  in  open  court  consents  to  a  vacation  of  the  judgment,  it  is  an 
abuse  of  discretion  for  the  court  to  refuse  to  do  so.^^ 

B.  Scope  of  Inquiry  and  Powers  of  Court  —  l.  General  Rules.  In 
replevin  the  court  may  determine,  not  only  the  question  of  the  right  of  posses- 
sion, but  also  the  right  of  property ;  and  in  determining  whether  or  not  there 
shall  be  a  return,  the  power  of  the  court  and  the  extent  of  inquiry  are  as  unlimited 
in  an  action  of  replevin  as  in  a  suit  in  equity;  but  the  court  from  which  the  writ 
issues  has  no  power,  in  case  the  officer  fails  to  find  the  property  therein  described, 
to  compel  defendant  by  order  to  surrender  it ;  and  in  such  action,  no  accounting 
can  be  had,  the  action  involving  only  the  legal  rights  of  the  parties.*^  The  sub- 
ject-matter of  litigation  necessarily  consists  only  of  the  property  mentioned  in 
the  complaint,  and  it  is  not  competent  for  defendant  by  his  answer  to  introduce 
a  new  and  distinct  subject-matter  of  litigation  by  claiming  the  release  and  return  of 
other  and  distinct  personal  property,*^  even  though  he  present  such  a  case  as  would 
have  enabled  him  to  recover  in  an  independent  action;*^  nor  can  a  claim  for 
damages  for  taking  or  withholding  such  property  or  the  value  of  its  use  be  liti- 
gated ;  but  the  rule  does  not  exclude  litigation  in  the  action  of  the  right  to  the 
increase  of  the  disputed  property. 


34.  Mitchell  V.  Wilson,  17  Fed.  Cas.  No. 
9,671,  3  Cranch  C.  C.  92;  Thompson  v.  Wells, 
23  Fed.  Cas.  No.  13,980,  3  Cranch  C.  C.  5. 

35.  McDaniel  v.  Fish,  16  Fed.  Cas.  No. 
8,744,  2  Cranch  C.  C.  160. 

36.  Sherburne  v.  King,  21  Fed.  Cas.  No. 
12,759,  2  Cranch  C.  C.  205. 

37.  Bank  of  Commerce  v.  Warren,  8  Wash. 
477,  30  Pac.  440. 

38.  Boyden  v.  Frank,  20  111.  App.  169  (re- 
plevin by  an  assignee  for  the  benefit  of  cred- 
itors to  recover  property  claimed  as  part  of 
the  assigned  estate)  ;  Bath  v.  Miller,  53  Me. 
308  (holding  that  when  it  is  determined  that 
the  action  cannot  be  maintained  it  is  always 
necessary  to  inquire  and  determine  and  to 
have  a  distinct  adjudication  whether  or  not 
the  property  shall  be  returned  to  defendant, 
which  involves  an  inquiry  into  the  title  and 
the  right  of  possession,  of  the  broadest  and* 
most  unlimited  character) ;  Thomas  v.  Spofford 
46  Me.  408.  But  see  Miles  v.  Walther,  3  Mo. 
App.  96;  Gillespie  v.  Brown,  16  Nebr.  457,  20 
N.  W.  632,  holding  that  in  replevin  by  plain- 
tiff claiming  under  a  mortgage  of  goods  levied 
on  by  defendant  under  subsequent  attachment 
proceedings  against  the  mortgagor,  the  ques- 
tion whether  defendant  is  entitled  to  a  lien 
on  the  excess  of  the  property  over  the  amount 
secured  cannot  be  tried,  as  replevin  determines 
only  the  right  to  possession. 

The  title  to  an  office  in  a  corporation  can- 
not be  tried  in  an  action  of  replevin  for  per- 
sonalty of  the  corporation.  Standard  Gold 
Min.  Co.  V.  Byers,  31  Wash.  100,  71  Pac.  766. 

Under  a  statute  requiring  judgment  ac- 
cording to  the  respective  rights  and  interests 
of  the  parties  in  the  property,  the  exact 
extent  of  the  subsisting  claim  of  a  mortgagor 
who  brings  replevin  is  a  legitimate  subject  of 


inquiry.  Kohl  v.  Lynn,  34  Mich.  360,  decided 
under  Comp.  Laws,  §  6754. 

39.  Bath  V.  Miller,  53  Me.  308. 

Where  the  special  proceeding  in  replevin 
is  not  assailed,  the  only  duty  of  the  court 
is  to  decide  the  issue  presented  by  the  plead- 
ings. Dodd  V.  Skelton,  65  Nebr.  585,  91 
N.  W.  543. 

The  question  of  the  exempt  character  of 
property  taken  upon  a  distress  for  rent  may 
be  raised  in  replevin  against  the  constable  for 
taking  the  goods.  Wallingsford  v.  Bennett,  1 
Mackey  (D.  C.)  303. 

Trial  of  legality  of  distress. —  In  replevin 
to  recover  goods  distrained,  the  legality  of  the 
distress  may  be  tried,  provided  there  is  no 
rent  due;  but,  if  there  is  rent  due,  however 
small,  and  the  distress  is  excessive  in  regard 
to  the  quantity  of  goods  taken,  or  otherwise 
irregular,  the  remedy  of  the  tenant  must  be 
had  in  an  action  on  the  case.  Whitcomb  v. 
Brant,  (N.  J.  Sup.  1908)  68  Atl.  1102. 

40.  Yott  r.  People,  91  111.  11. 

41.  Denison  r.  Sawyer,  95  Minn.  417,  104 
N.  W.  305. 

42.  Lovensohn  v.  Wild,  45  Cal.  8;  Lindley 
V.  Miller,  67  111.  244  (holding  that  on  trial 
of  a  tenant's  replevin  of  live  stock  distrained 
for  rent,  whatever  liability  may  have  l>eon  in- 
curred by  the  landlord's  permitting  animals 
not  distrained  to  follow  and  remain  with  the 
others,  but  without  any  refusal  to  surrender 
them,  cannot  be  settled  in  the  action)  ;  Buck- 
ley V.  Buckley,  12  Nov.  423. 

43.  Lovensohn  r.  Ward,  45  Cal.  8. 

44.  Buckley  r.  Bucklev,  12  Nev.  423. 

45.  Buckley  r.  Buckley,  12  Nev.  423.  hold- 
ing that,  in  an  action  lirought  to  recover  a 
flock  of  ewe  sheep  or  their  value,  the  right  to 
their  increase  and  the  wool  subsequently  shorn 
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2.  Trial  of  Title  to  Real  Property.  While  the  title  to  land  cannot  be  tried 
directly  ha  replevin  for  property  severed  from  the  freehold/^  title  to  land  may 
indirectly  be  brought  in  question  and  admitted  in  evidence  where  the  party's 
right  to  the  property  in  dispute  depends  on  his  ownership  or  right  to  possession 
of  the  premises ;  but  proof  of  the  title  is  admitted  not  for  the  puipose  of  trying  the 
title  but  for  the  purpose  of  proving  possession  of  the  land  from  which  the  property 
sought  to  be  replevied  was  taken,  and  therefore  to  prove  constructive  possession 
of  the  personal  property;  and  thus  where  the  issues  are  not  framed  to  try  title 
to  land  but  to  the  personal  property  only,  and  the  ownership  of  the  personal 
property  cannot  be  estabhshed  by  the  ownership  of  the  land,  trial  of  title  to  the 
land  cannot  be  had.^^ 

C.  Mode  and  Conduct  of  Trial.  The  general  rules  applicable  to  the  mode 
and  conduct  of  civil  actions  generally     apply  in  actions  of  replevin.^^ 

D.  Questions  For  Jury— l.  in  General.  The  general  rules  as  to  ques- 
tions of  fact  and  the  necessity  of  their  submission  to  a  jury  apphcable  in  other 
civil  actions     apply  in  the  action  of  replevin.^^ 

2.  Ownership,  Right  to  Possession,  and  Demand.  The  question  of  ownership, 
when  it  is  put  in  issue  by  the  pleadings  and  the  evidence  is  conflicting,  should 
be  submitted  to  the  jury,^*  except  where  the  circumstances  are  such  as  to  render 


from  the  flock  are  proper  subjects  of  litigation 
in  the  same  action;  the  rights  of  the  parties 
relative  to  the  increase  being  precisely  the 
same  as  their  rights  to  the  original  flock. 

46.  Jordan  v.  Johnson,  1  Kan.  App.  656, 
42  Pac.  415;  Washburn  f.  Cutter,  17  Minn. 
361. 

47.  California. —  Halleck  v.  Mixer,  16  Cal. 
574. 

Indiana. —  Bowen  v.  Roach,  78  Ind.  361. 

Michigan.—  Cutter  v.  Wait,  131  Mich.  508, 
91  N.  W.  753,  100  Am.  St.  Rep.  619. 

Pennsylvania. —  Clement  v.  Wright,  40  Pa. 
St.  250;  Elliott  v.  Power,  10  Watts  453,  36 
Am.  Dec.  200. 

Washington. —  Laurendeau  v.  Fugelli,  5 
Wash.  94,  31  Pac.  421,  5  Wash.  632,  32  Pac, 
465,  1  Wash.  559,  21  Pac.  29. 

Wisconsin.—  ^tdi\i\  v.  Lynn,  81  Wis.  668,  51 
N.  W.  879. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  337. 

48.  Clement  v.  Wright,  40  Pa.  St.  250. 

49.  Wilson  v.  Panne,  1  Kan.  App.  721,  41 
Pac.  984 ;  Clement  v.  Wright,  40  Pa.  St.  250. 

50.  See  Trial. 

51.  See  the  following  cases: 

Colorado. —  Freas  v.  Lake,  2  Colo.  480 ;  Mc- 
Craw  V.  Welch,  2  Colo.  284. 

Georgia. —  Jowers  v.  Blandy,  58  Ga.  379. 

Illinois. —  Peck  v.  Hubbard,  4  111.  App. 
566. 

Iowa. —  Newell  v.  Hayden,  8  Iowa  140. 

Michigan. —  Harbour  v.  Eldred.  107  Mich. 
95,  64  N.  W.  1054. 

'New  Jersey. —  Smethurst  v.  Harwood,  30 
N.  J.  L.  230. 

Netc  YorA;.— Martin  v.  Gilbert,  119  N.  Y. 
298,  23  N.  E.  813,  24  N.  E.  460,  16  Am.  St. 
Rep.  823;  Regan  v.  Priest,  3  Den.  163. 

Rhode  Island. —  Hamilton  v.  Colt,  14  R.  I. 
209. 

Tennessee. —  Price  v.  Bescher,  12  Heisk.  372. 
Fermonf.— Carey  v.  Hart,  63  Vt.  424,  21 
Atl.  537. 

Virginia. —  Maxwell  v.  Light,  1  Call  117. 
[V,  B,  2] 


See  42  Cent.  Dig.  tit.  "Replevin,"  ||  341, 
342. 

52.  See,  generally,  Trial. 

53.  See  the  following  cases: 
California. —  Griffith  v.  Bogardus,   14  Cal. 

410. 

Illinois. —  Belcher  v.  Van  Duzen,  37  111. 
281;  Ingalls  v.  Bulkley,  13  111.  315,  holding 
that  on  replevin  the  question  of  authority  in 
an  agent  to  demand  the  property  is  for  the 
jury. 

Indiana. —  Carrico  v.  Shepherd,  26  Ind.  App. 
207,  59  N.  E.  347. 

Maryland. —  Hayes  v.  Lusby,  5  Harr.  &  J. 
485. 

New  York. — Butterfield  v.  Oppenheimer,  135 
N.  Y.  648,  32  N.  E.  647  [affirming  18  N.  Y. 
Suppl.  8261. 

South  Carolina. —  Burckhalter  v.  Mitchell, 
27  S.  C.  240,  3  S.  E.  225. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  343. 

54.  California. —  Smith  v.  Arnold,  56  Cal. 
640. 

loioa. —  Nodle  v.  Hawthorne,  107  Iowa  380, 
77  N.  W.  1062. 

Michigan. —  Anderson  v.  Pendl,  153  Mich. 
693,  117  N.  W.  326. 

Minnesota. —  Honeywell  v.  ISTorby,  61  Minn. 
188,  63  K  W.  488. 

Missouri. —  Calderwood  v.  Robertson,  112 
Mo.  App.  103,  86  S.  W.  879,  holding  that, 
under  the  evidence,  the  question  whether  the 
chattels  involved  belonged  to  a  partnership 
consisting  of  plaintiff  and  defendant  was  one 
for  the  jury. 

Pennsvlvania. —  Cox  v.  Burdett,  23  Pa. 
Super.  Ct  346. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  344. 

Rule  where  evidence  is  not  conflicting. — 
Where  the  only  evidence  indicating  that  plain- 
tiff is  not  the  owner  of  the  property  in  ques- 
tion is  so  slight  as  to  be  entirely  insufficient 
to  support  a  finding  that  she  is  not  such 
owner,  the  question  of  ownership  should  not 
be  submitted  to  the  jury.    Gunn  v.  Mumford, 
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it  a  mixed  question  of  law  and  fact.  In  such  a  case,  only  the  determination  of 
the  facts  should  be  left  to  the  jury.^^  Other  controverted  questions  bearing  on 
plaintiff's  or  defendant's  right  to  possession  should  be  left  to  the  jury/^^  together 
with  the  question  whether  a  demand  for  the  return  of  the  property  was  made 
by  plaintiff,"  at  a  proper  time  and  in  a  proper  manner.^^ 

3.  Taking  and  Detention.  Controverted  questions  concerning  the  taking  and 
detention  of  the  property  are  for  the  determination  of  the  jury,  under  proper 
instructions  by  the  court. 

4.  Fraud.  Evidence  tending  to  show  fraud  or  bad  faith  presents  an  issue  of 
fact,  the  determination  of  which  is  within  the  province  of  the  jury.^^ 

5.  Value  and  Identity.    When  disputed,  the  questions  of  value  ®^  and  identity 
should  be  submitted  to  the  jury,  but  the  rule  is  otherwise  where  the  evidence 
is  clear  and  undisputed. 

E.  Direction  of  Verdict.  Where  the  evidence  is  conflicting  as  to  a  material 
issue,  or  where  there  is  evidence  which,  although  slight,  would  justify  a  finding 
in  favor  of  either  party,  it  is  error  to  direct  a  verdict,  and  such  evidence  should 
be  submitted  to  the  jury  with  proper  instructions;     but  where  the  complaint 


74  N.  J.  L.  601,  65  Atl.  989.  Likewise  it  is 
not  error  for  the  court  to  take  from  the  jury 
the  consideration  of  the  question  of  owner- 
ship, where  there  is  not  a  scintilla  of  evi- 
dence showing  a  transfer  of  title  from  de- 
fendant to  plaintiff.  Haveron  f.  Anderson,  3 
N.  D.  540,  58  N.  W.  340. 

The  credibility  of  plaintiff's  testimony  as 
to  a  transfer  of  the  property  to  him  is  for 
the  determination  of  the  jury,  when  it  is  un- 
supported by  the  testimony  of  other  witnesses 
and  is  not  so  clear  and  certain  in  itself  as  to 
be  conclusive.  Goppelt  v.  Burgess,  132  Mich. 
28,  92  N.  W.  497. 

55.  Charles  v.  Lasher,  20  111.  App.  36. 
Return. —  Under  the  Vermont  statute  it 

is  not  within  the  province  of  the  jury  to 
decide  the  ultimate  question  of  a  return  of 
the  property  to  defendant,  but  the  facts  may 
be  properly  submitted  to  the  jury  for  deter- 
mination. James  Smith  Woolen  Mach.  Co.  v. 
Holden,  73  Vt.  396,  51  Atl.  2. 

56.  Beatty  v.  Clarkson,  110  Mo.  App.  1, 
83  S.  W.  1033  (right  of  plaintiff  to  sole  pos- 
session) ;  Loucks  V.  Winne,  127  N.  Y.  App. 
Div.  460,  111  N.  Y.  Suppl.  485;  Merritt  v. 
Lyon,  3  Barb.  (N.  Y.)  110;  Bourne  v.  Mer- 
ritt, 22  Vt.  429. 

57.  Burckhalter  v.  Mitchell,  27  S.  C.  240, 
3  S.  E.  225. 

58.  Kane  v.  Reid,  33  Misc.  (N.  Y.)  802, 
68  N.  Y.  Suppl.  623. 

Contra  as  to  conditional  sales. —  The  rule 
is  otherwise  where  the  evidence  shows  that 
plaintiff  made  a  conditional  sale  of  the  goods 
to  defendant,  and  then,  after  defendant  had 
defaulted  as  to  payment  of  the  purchase- 
price,  delayed  his  demand  for  the  goods  too 
long  to  prevent  the  title  vesting  in  defendant. 
Freeh  v.  Lewis,  218  Pa.  St.  141,  67  Atl.  45, 
11  L.  R.  A.  N.  S.  948  [reversing  32  Pa.  Super. 
Ct.  279]. 

59.  Patterson  v.  Spooner,  143  Mich.  698, 
107  N.  W.  450  (unlawful  taking  of  defend- 
ant's property  by  plaintiff  on  the  writ  of  re- 
plevin) ;  Clute  V.  Everhart,  137  Mich.  5,  100 
N.  W.  124;  O'Connor  v.  Gidday,  63  Mich. 
630,  30  N.  W.  313;  Barnes  v.  Plessner,  121 


Mo.  App.  677.  97  S.  W.  626;  Burckhalter  v. 
Mitchell,  27  S.  C.  240,  3  S.  E.  225. 

60.  Michigan. —  Pinkerton  Bros.  Co.  v. 
Bromley,  128  Mich.  236,  87  N.  W.  200. 

Minnesota. —  Blackman  v.  Wheaton,  13 
Minn.  326. 

Missouri. —  Stein  v.  Hill,  100  Mo.  App.  38, 
71  S.  W.  1107.  But  see  Kean  v.  Newell,  2 
Mo,  9,  holding  that  the  court  should  deter- 
mine whether  or  not  the  facts  found  by  the 
jury  constitute  fraud, 

Neiv  York. —  Merritt  v.  Lvon,  3  Barb.  110; 
Estey  Mfg.  Co.  v.  Waring,  7  N.  Y.  St.  775. 

Pennsylvania. —  Johnson  v.  Groff,  22  Pa. 
Super.  Ct.  85. 

Texas. —  See  Dysart  v.  Terrell,  (Tex.  Civ. 
App.  1902)  70  S.  W.  986. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  346. 

61.  Haveron  v.  Anderson,  3  N.  D.  540,  58 
N,  W.  340;  Griswold  v.  Sundback,  6  S.  D. 
269,  60  N.  W.  1068;  Dysart  v.  Terrell,  (Tex. 
Civ.  App.  1902)  70  S.  W.  986,  holding  that 
the  court  should  submit  to  the  jury  the  ques- 
tion as  to  the  value  of  each  item  of  the  prop- 
erty claimed. 

62.  Illinois. —  Vennum  v.  Thompson,  38 
111.  143. 

Iowa. —  Stephens  v.  Williams,  46  Iowa  540. 

Kentucky. —  Sawyer  v.  Middlesborougli 
Town  Co.,  17  S.  W.  444,  13  Ky.  L.  Rep.  550. 

Michigan. —  Gottesman  v.  Chipman,  125 
Mich.  GO,  83  N.  W.  1026. 

Missouri. —  Miller  r.  Marks,  20  Mo.  App. 
369. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  348. 

63.  Griswold   r.  Sundback,   6  S.  D.  269, 

60  N,  W.  106S, 

64.  Colorado. —  Buchanan  r.  Scandia  Plow 
Co..  6  Colo.  App.  334,  39  Pac.  899. 

Georgia.— BqU  v.  G.  Obor,  etc.,  Co.,  Ill 
Ga.  668,  36  S.  E.  904. 

loioa. —  Bray  v.  Flickingor,  79  Iowa  313,  44 
N.  W.  554. 

/v'avKsa.s.— Parkhurst  r.  Sharp.  (App.  1900) 

61  Pac.  531. 

Maniland. — Chappellear  i\  Harrison,  1  Gill 
&  J.  477. 

Minnrsota. —  Walker  r.  Ward,   104  ;Minn. 
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or  petition  fails  to  show  that  plaintiff  is  entitled  to  possession  of  the  property^ 
or  that  he  has  an  interest  therein,  it  is  proper  to  direct  a  verdict  for  defendant; 
and  similarly,  where  the  uncontradicted  evidence  of  plaintiff  estabhshes  his  right 
to  recovery,  it  is  proper  to  direct  a  verdict  in  his  favor;  ®^  and  in  any  event  the 
court  may  direct  the  proper  form  of  the  verdict.®^ 

F.  Instructions  —  1.  General  Rules.  The  rules  governing  instructions  in 
civil  actions  generally  apply  to  actions  of  replevin.  Thus  the  parties  are  entitled 
upon  request  to  full  instructions  correctly  stating  the  law.^^    Instructions  must 


386,  116  K  W.  647  (holding  that  where  de- 
fendant in  his  answer  justified  the  seizure 
and  detention  of  the  property  as  sheriff  by 
virtue  of  an  execution  against  a  third  person 
who  it  was  alleged  had  an  interest  therein, 
it  was  a  question  for  the  jury  whether  the 
judgment  debtor  had  any  interest  in  the  prop- 
erty at  the  time  when  levied  on,  and  it  was 
error  to  direct  a  verdict  for  plaintiff)  ; 
Pound  V.  Pound,  60  Minn.  214,  62  N.  W.  264., 

Missouri. —  Harvev  v.  Stephens,  159  Mo. 
486,  60  S.  W.  1055.*^ 

Nehraska. — Westover  v.  Vandoran,  29  Nebr. 
652,  46  N.  W.  47. 

Neio  York. —  Siedenbach  v.  Riley,  36  Hun 
211. 

Oregon. —  Moorhouse  v.  Donaca,  14  Oreg. 
430,  13  Pac.  112. 

Wisconsin. —  Fitzgerald  v.  Anderson,  81 
Wis.  341,  51  N,  W".  554. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  352. 

Directing  verdict  for  nominal  damages. — 
The  successful  plaintiff  in  replevin  being  en- 
titled to  damages  under  N.  Y.  Code  Civ.  Proc. 
§  1730,  and  the  amount  thereof  being  for  the 
jury  in  sucli  action,  refusal  to  direct  a  ver- 
dict for  nominal  damages  only,  if  a  verdict 
is  found  for  plaintiff,  is  proper.  Hay  v. 
Muller,  28  N.  Y.,  Suppl.  57,  23  N.  Y.  Civ. 
Proc.  321  [affirming  6  Misc.  621,  26  N.  Y. 
Suppl.  1135]. 

65.  Hayes  v.  Tidsbury,  181  Mass.  292,  63 
N.  E.  890;  Dillrance  v.  Murphy,  1  Nebr. 
(Unoff.)  298,  95  N.  W.  608;  Dillingham  v. 
Flack,  17  N.  Y.  Suppl.  879.  And  see  Metro- 
politan Music  Co.  V.  Shirtly,  98  Minn.  292, 
108  N.  W,  271,  where  the  evidence  was  held 
to  authorize  the  direction  of  a  verdict  for  an 
intervener. 

66.  Hay  v.  Muller,  28  N.  Y.  Suppl.  57,  23 
N.  Y.  Civ.  Proc.  321  {affirming  6  Misc.  621, 
26  N.  Y.  Suppl.  1135];  Hussey  v.  Blaylock, 
21  Okla.  220,  95  Pac.  773  (holding  that  in 
replevin,  where  the  evidence  showed  that 
plaintiff  had  never  parted  with  title  to  the 
property,  but  only  the  possession  thereof  to 
another,  it  was  error  to  refuse  to  instruct  for 
plaintiff,  although  the  evidence  showed  de- 
fendant to  be  an  innocent  purchaser  for  value 
from  such  possessor)  ;  Zahl  v.  Billings,  118 
Wis.  459,  95  N.  W\  374;  Brewster  v.  Car- 
michael,  39  Wis.  456. 

67.  Owens  v.  Gentry,  30  S.  C.  490,  9  S.  E. 
525. 

68.  See  Trial. 

69.  Indiana.— C\d.r\i  v.  Heck,  17  Ind.  281. 
Iowa.— Becker  v.  Staab,  114  Iowa  319,  86 

N.  W.  305 ;  Miller  v.  Bryan,  3  Iowa  58. 

Michigan. — Gavigan  v.  Evans,  45  Mich.  597, 
8  N.  W.  545. 
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Missouri. —  Rapp  v.  Vogel,  45  Mo.  524. 

New  York. —  Morss  v.  Stone,  5  Barb.  516. 

Texas.— Unn  v.  Wright,  18  Tex.  317,  70 
Am.  Dec.  282. 

Wisconsin. —  Kaufer  v.  Walsh,  88  Wis.  63,. 
59  N.  W.  460;  Knowlton  v.  Culver,  2  Pinn. 
243,  52  Am.  Dec.  156,  1  Chandl.  214. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  354.. 

The  giving  of  an  abstract  proposition  of 
law  is  error  when  there  is  no  evidence  upon 
which  to  base  it.  Gray  v.  Sharp,  17  Colo.. 
App.  139,  67  Pac.  351. 

It  is  improper  to  leave  the  question  of  ad- 
verse possession  to  the  jury  without  instruct- 
ing as  to  what  would  amount  to  adverse 
possession  under  the  circumstances,  where 
the  possession  was  originally  by  bailment. 
Lockhart  v.  Luker,  36  Miss.  68. 

Immaterial  error  in  the  giving  of  an  m- 
struction  is  not  sufficient  to  work  a  reversal. 
Welch  V.  Miller,  32  111.  App.  110;  Berry  v. 
Wilson,  64  Mo.  164;  McKesson  v.  Sherman,. 
51  Wis.  30.3,  8  N.  W.  200. 

Where  demand  is  necessary  before  suit, 
proof  of  the  demand  should  be  embraced  in 
the  court's  instruction  as  a  necessary  ele- 
ment to  justify  a  verdict  for  plaintiff. 
Roach  i\  Binder,  1  Colo.  322  (holding  like- 
wise that  in  replevin  an  instruction  that  a 
demand  may  be  inferred  from  the  actions, 
conduct,  and  conversation  of  the  parties  is- 
misleading,  in  that  it  comprehends  conduct 
and  conversation  in  the  absence  of  the  other 
party)  ;  Jarrard  v.  Harper,  42  111.  457,  92 
Am.  Dec.  84  (holding,  however,  that  where 
the  record  in  an  action  of  replevin  shows 
that  there  was  clear  proof  of  a  demand  be- 
fore suit  brought,  and  the  evidence  sustains 
the  verdict,  an  instruction,  silent  on  the- 
necessity  of  proof  of  demand,  stating  that 
"  if  the  jury  believe  from  the  evidence  that 
the  hog  in  question  is  plaintiff's  hog  they 
will  find  defendant  guilty,"  is  not  ground  for 
a  reversal)  ;  Grand  Rapids  Chair  Co. 
Lyon,  73  Mich.  438,  41  N.  W.  497;  Leiter  v. 
Lyons,  23  R.  I.  42,  52  Atl.  78;  Carstens  v. 
Earles,  26  Wash.  676,  67  Pac.  404;  Dow  v. 
Dempsey,  21  Wash.  86,  57  Pac.  355. 

Instructions  as  to  value  of  property  and 
damages. —  Instructions  held  proper  see  Hol- 
ton  i:  Carter,  90  Ga.  299,  15  S.  E.  819; 
Morss  V.  Stone,  5  Barb.  (N.  Y.)  516.  In- 
structions held  erroneous  see  Brown  i\. 
Morris,  3  Kan.  App.  86,  45  Pac.  98;  Peter- 
son V.  Hall,  61  Minn.  268,  63  N.  W.  733 
(holding  that  in  replevin  for  a  note  and 
mortgage  where  the  actual  value  is  stated  in 
the  complaint  to  be  the  principal  of  the  note 
it  is  error  to  charge  that  in  fixing  the  value 
the  jury  may  consider  the  interest  in  the 
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be  applicable  to  the  issues/'^  and  to  the  facts  which  there  is  evidence  tending  to 
prove/^  and  must  not  invade  the  province  of  the  jury/^  and  competent  evidence 
which  has  been  introduced  must  not  be  disregarded  or  ignored. '^^  Instructions 
must  not  be  vague,  inconsistent,  or  misleading  in  point  of  law  or  of  fact;  but 
must  be  considered  as  a  whole, and  if  instructions  substantially  embody  those 
requested  it  is  not  error  to  fail  to  use  the  exact  language  requested. 

2.  Title  and  Right  to  Possession.  Proper  instructions  should  be  given  the 
jury  bearing  upon  the  question  of  title  and  right  of  possession."    An  instruction 


note  which  had  accrued  prior  to  the  action)  ; 
Houston  V.  Smythe,  66  Miss.  118,  5  So.  520 
(holding  that  it  is  error  to  direct  the  jury 
that,  if  they  find  for  defendant,  to  fix  the 
value  of  the  property  seized  at  a  sum  differ- 
ent from  that  stated  in  the  pleadings  of  both 
parties)  ;  Brunell  v.  Cook,  13  Mont.  497,  34 
Pac.  1015. 

Detention  of  property. —  Where  the  only 
material  issue  is  whether  or  not  defendant 
had  lawful  possession,  and  the  evidence 
thereon  is  conflicting,  a  failure  to  properly 
instruct  the  jury  upon  the  question  of  pos- 
session is  reversible  error.  Clark  i*.  Sub- 
lette, 117  Mo.  App.  519,  94  S.  W.  733. 
Similarly  where  defendant  is  in  possession  of 
the  goods  for  the  purpose  of  doing  work 
upon  them,  and  has  neither  a  general  nor 
special  property  in  them,  it  is  error  to  in- 
struct that  he  was  justified  in  refusing  to 
deliver  the  goods  on  demand,  if  plaintiff  had 
failed  to  pay  for  a  part  of  the  work  accord- 
ing to  contract.  Nettleton  v.  Jackson,  30 
Mo.  App.  135. 

70.  Hardy  v.  Clendening,  25  Ark.  436; 
Koelling  v.  August  Gast  Bank  Note,  etc., 
Co.,  97  Mo.  App.  664,  71  S.  W.  728. 

71.  Brown  v.  Morris,  3  Kan.  App.  86,  45 
Pac.  98;  Nitz  f.  Bolton,  80  Mich.  470,  45 
N.  W.  189;  Gulledge  v.  Slayden-Kirksey 
Woolen  Mills  Co.,  75  Miss.  297,  22  So.  952; 
Francese  v.  Geraty,  104  N.  Y.  Suppl.  358. 

72.  Watkins  v.  White,  4  111.  549;  Gilbert 
17.  Forest  City  Furniture  Co.,  72  111.  App. 
186;  Griswold  v.  Nichols,  117  Wis.  267,  94 
N.  W.  33;  Kaufer  v.  Walsh,  88  Wis.  63,  59 
N.  W.  460. 

73.  Illinois. —  Holliday  v.  Burgess,  34  111. 
193. 

Iowa. —  Wendell  v.  Mallory  Commission 
Co.,  122  Iowa  712,  98  N.  W.  612. 

Mississippi. —  Peterson  v.  Polk,  67  Miss. 
163,  6  So.  615. 

Netv  York. —  Morss  v.  Stone,  5  Barb.  516. 

North  Carolina. —  Spencer  v.  Bell,  109 
N.  C.  39,  13  S.  E.  704. 

74.  Arkansas. — ^  Roach  v.  Johnson,  71  Ark. 
344,  74  S.  W.  299 ;  Pyburne  v.  Moses,  54  Ark. 
121,  15  S.  W.  84. 

Illinois. —  Mathews  v.  Granger,  71  111. 
App.  467.  . 

Maryland. —  Hopper  v.  Callahan,  78  Md. 
529,  28  Atl.  385. 

Michigan. —  Gustin  v.  Embury-Clark  Lum- 
ber Co.,  145  Mich.  101,  108  N.  "W.  650. 

Mississippi. —  Jamison  v.  Acker,  (1893)  14 
So.  691. 

Montana. —  Chan  v.  Slater,  33  Mont.  155, 
82  Pac.  657. 
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Nebraska. —  Morehead  v..  Adams,  18  Nebr. 
569,  26  N.  W.  242. 

Washington. —  Reed  v.  Bank  of  Commerce, 
8  Wash.  539,  36  Pac.  484. 

Wisconsin. —  Connolly  v.  Straw,  53  Wis. 
645,  11  N.  W.  17. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  354. 

75.  Chicago  Title,  etc.,  Co.  v.  Goldsmith, 
173  111.  326,  50  N.  E.  676  [affirming  69  111. 
App.  22]  ;  Silsby  v.  Strong,  38  Oreg.  36,  62 
Pac.  633;  McKesson  v.  Sherman,  51  Wis. 
303,  8  N.  W.  200. 

76.  Minthon  v.  Lewis,  78  Iowa  620,  43 
N.  W.  465. 

A  statute  providing  that  the  judge  shall 
give  without  change  each  instruction  asked, 
or  shall  refuse  it  in  full,  is  not  violated 
where  it  appears  that  plaintiff's  logs  had 
been  mixed  with  defendants  and  there  was 
no  evidence  that  they  differed  in  description, 
quality,  or  value,  r.nd  plaintiff  was  unable 
to  identify  his  own,  by  an  instruction  of 
the  law  at  defendant's  request,  "  if  the  logs 
taken  from  the  plaintiff  could  be  identified," 
adding  of  its  own  motion  a  statement  of  the 
law  "  if  the  logs  could  not  be  identified." 
Eldred  v.  Oconto  Co.,  33  Wis.  133. 

77.  Winchester  v.  Bryant,  65  Ark.  116,  44 
S.  W.  1124. 

Instructions  as  to  title  and  right  of  pos- 
session.—  Instructions  held  proper  see 
Shrieves  t\  Morris,  151  Mass.  310,  23  N.  E. 
838;  Dawson  v.  Wetherbee,  16  Gray  (Mass.) 
123,  an  instruction  that  if  the  acts  and  dec- 
larations relied  on  by  plaintiff  prove  a  sals 
were  merely  colorable  and  not  intended  to 
pass  any  title  or  possession  to  him,  the  jury 
might  disregard  them  as  evidence  of  owner- 
ship, is  proper.  Instructions  held  erroneous 
or  misleading  see  Dunham  v.  H.  D.  Williams 
Cooperage  Co.,  83  Ark.  395,  103  S.  W.  380: 
Rust  Land,  etc.,  Co.  v.  Isom,  70  Ark.  99.  6l) 
S.  W.  434,  91  Am.  St.  Rep.  68  (adverse  pos- 
session) ;  Winchester  v.  Brvant,  65  Ark.  110, 
44  S.  W.  1124;  Israel  v.  Day,  17  Colo.  App. 
200,  68  Pac.  122;  Hollidav  v.  Burooss,  34 
111.  193;  Watkins  v.  White,^4  111.  549;  Ware 
V.  Souders,  120  111.  App.  209:  Gevers  r. 
Farmer,  109  Iowa  408,  80  N.  W.  535:  Hop- 
per V.  Callahan,  78  :\ra.  529,  28  Atl.  385; 
Gavigan  v.  Evans.  45  jNIich.  597,  8  N.  W. 
545 ;  ^  Peterson  v.  Pope,  07  Miss.  163,  6  So. 
615;  Woods  r.  Latta,  35  ^Nlont.  9.  88  Pac. 
402;  Webster  r.  Sherman,  33  INIont.  448.  84 
Pac.  878:  Ettien  r.  Drum.  32  INlont.  311.  80 
Pac.  369;  Gallick  v.  Bordeaux,  31  Mont.  3-28. 
78  Pac.  583;  :Mever  v.  Plattsmouth  First 
Nat.  Bank,  63  Nebr.  679,  88  N.  W.  807; 
Dysart  v.  Terrell,  (Tex.  Civ.  App.  1902)  70 
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is  proper  which  tells  the  jury,  in  substance,  that  plaintiff  in  replevin  must  recover 
upon  the  strength  of  his  own  title,  where  it  appears  that  bhe  property  in  ques- 
tion was  indisputably  in  possession  of  defendant;  and  an  instruction  to  the 
effect  that  to  enable  plaintiff  to  recover  the  jury  must  be  satisfied  from  the  evi- 
dence that  he  has  a  general  or  special  property  in  the  chattel,  and  a  right  to  its 
immediate  possession,  and  that  the  evidence  proves  either  an  unlawful  taking 
or  an  unlawful  detention  by  defendant,  is  proper  and  should  be  given  on 
request;  but  an  instruction  is  clearly  erroneous  which  leaves  out  questions  as  to 
the  ownership  or  right  to  possession  of  plaintiff,  and  confines  itself  to  the  question 
of  the  detention  of  the  property  in  dispute,  and  it  is  proper  to  refuse  a  charge 
that  plaintiff  in  replevin  can  recover  on  a  temporary  right  of  possession,  not 
explaining  what  facts  in  evidence  would  establish  such  a  right. Where  the 
possession  was  originally  by  bailment,  it  is  improper  to  leave  the  question  of 
adverse  possession  to  the  jury  without  instructing  them  as  what  would  amount 
to  adverse  possession  under  the  circumstances  of  the  case.^^ 

3.  Value  of  Property  and  Damages.  The  jury  should  be  instructed  that  if 
they  find  for  plaintiff  they  shall  assess  the  value  of  the  property  at  the  amount 
warranted  by  the  proof;  and  it  is  error  to  direct  the  jury  to  find  the  value  of 
property  seized  at  a  sum  different  from  that  stated  in  the  pleadings  of  both 
•parties,^*  and  as  the  sole  purpose  of  an  instruction  upon  the  question  of  damages 
as  to  furnish  the  jury  a  rule  by  which  to  estimate  them,^-^  where  there  is  an  entire 
absence  of  any  evidence  tending  to  show  that  plaintiff  has  sustained  any  damages 
by  reason  of  the  unlawful  detention  of  his  property,  no  instruction  should  be 
given  on  that  point. An  instruction  that  the  jury  should  assess  defendant's 


S.  W.  986;  Lillie  v.  Shaw,  22  Wash.  234,  60 
Pac.  406. 

Where  the  question  of  possession  is  un- 
important it  is  not  error  to  refuse  to  in- 
struct the  jury  that  continued  possession 
created  a  presumption  of  ownership  to  be  re- 
butted by  a  preponderance  of  evidence. 
Gavigan  r.  Evans,  45  Mich.  597,  8  N.  W. 
545. 

78.  McMahon  v.  Scott,  132  111.  App. 
582 

79.  Clark  v.  Heck,  17  Ind.  281. 

A  charge  that  plaintiff  must  prove  "  abso- 
lute "  ownership  of  the  property  is  not  er- 
roneous, where  the  word  "  absolute  "  was  not 
so  used  as  to  mislead  the  jury.  Harward 
Davenport,  105  Iowa  592,  75  N.  W.  487. 

80.  Chamberlin  r.  Winn,  1  Wash.  259,  24 
Pac.  446,  1  Wash.  501,  20  Pac.  780. 

81.  Hopper  v.  Callahan,  78  Md.  529,  28 
Atl.  385. 

82.  Lockhart  v.  Luker,  36  Miss.  68. 

83.  Jeffreys  v.  Greeley,  20  Fla.  819  (hold- 
ing that  there  was  no  error,  under  the  cir- 
cumstances, in  the  use  of  the  word  "  dam- 
ages "  in  the  charge,  instead  of  the  word 
"value")  ;  Meyer  v.  Michaels,  69  Nebr.  138, 
95  N.  W.  63,  97  N.  W.  817;  Morss  v.  Stone, 
5  Barb.  (N.  Y.)  516  (holding  that  if  there 
is  any  evidence  tending  to  show  that  a  part 
of  the  goods  replevied  belonged  to  a  third 
person,  the  jury  ought  to  be  charged,  that  if 
they  find  this  to  be  a  fact,  to  give  a  verdict 
for  the  value  thereof  to  defendant)  ;  Linn 
Wright,  18  Tex.  317,  70  Am.  Dec.  282. 

Where  the  interest  of  the  party  entitled  to 
possession  is  of  a  limited  nature,  less  than 
the  actual  value  of  the  property  replevied, 
the  jury  should  be  directed  to  assess  the 
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value  of  the  property,  as  against  the  actual 
owner,  only  at  a  sum  which  will  be  equiva- 
lent to  such  limited  interest.  Rhoads  v. 
Woods,  41  Barb.   (N.  Y.)  471. 

Where  only  one  witness  testified  as  to  the 
value  of  the  property  claimed,  it  is  error  to 
refuse  to  charge  that  if  the  jury  believed 
the  testimony  of  that  witness  they  should 
accept  his  valuation.  Spencer  v.  Bell,  109 
N.  C.  39,  13  S.  E.  704. 

84.  Peterson  f.  Hall,  61  Minn.  268,  63 
N.  W.  733  (holding  that  in  replevin  for  a 
note  and  mortgage,  where  the  actual  value 
is  stated  in  the  complaint  to  be  the  principal 
of  the  note,  it  is  error  to  charge  that  in  fix- 
ing the  value  the  jury  may  consider  the  in- 
terest on  the  note  which  had  accrued  prior 
to  the  action)  ;  Houston  v.  Smythe,  66  Miss. 
118,  5  So.  520. 

85.  Morehead  v,  Adams,  18  Nebr.  569,  26 
N.  W.  242. 

86.  Brown  v.  Morris,  3  Kan.  App.  86,  45 
Pac.  98;  Hanlon  v.  Goodyear,  103  Mo.  App. 
416,  77  S.  W.  481.  And  see  Brunei!  v.  Cook, 
13  Mont.  497,  34  Pac.  1015,  where,  in  an 
action  by  a  farmer  to  recover  possession  of 
horses,  wagon,  and  harness,  and  for  damages 
for  their  wrongful  detention,  a  charge  that 
the  measure  of  damages  was  "  the  reasonable 
value  of  the  use  or  hire  of  the  property 
while  in  the  possession  of  the  defendant  from 
the  time  of  the  demand "  was  held  to  be 
prejudicial  to  defendant  when  unaccompanied 
by  considerations  of  whether  the  property 
could  have  been  constantly  employed  by  plain- 
tiff at  a  given  rate  of  earnings,  or  by  letting 
for  hire  or  by  employment  at  home,  and 
whether  the  gross  earnings  would  have  been 
diminished  by  expense  for  feeding  and  care. 
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damages  for  a  wrongful  taking  at  the  valu^  of  the  use  of  the  property  from  the 
time  of  the  taking  to  the  present  time  is  erroneous,  as  the  jury  should  have 
been  told  to  deduct  from  the  earnings  of  the  property  any  expense  in  caring  for  it.^' 

G.  Verdict  and  Findings  —  1.  In  General  —  a.  Requisites  and  Suffi- 
ciency in  General.  A  verdict  or  finding  in  an  action  of  replevin  must  be  so 
definite,  special,  and  full  that  the  court  may  ascertain  from  its  terms  what  judg- 
ment to  render  thereon/^  and  must  be  supported  by  the  weight  of  the  evidence,  ^° 
and  must  not  be  repugnant  or  inconsistent,^^  and  must  comply  at  least  sub- 
stantially with  all  statutory  requirements  as  to  its  form  and  contents,  although 
a  verdict  will  not  be  set  aside  for  formal  defects  or  omissions  therein,  if  it  is  sup- 
ported by  special  findings  and  the  evidence  in  the  case.^^  The  findings  should 
state  the  ultimate  facts  pleaded,  and  not  the  probative  facts, and  although  it 
is  the  better  form  to  embrace  all  the  findings  in  one  verdict,  tHe  fact  that  the 
findings  are  embraced  in  separate  verdicts  is  merely  an  informahty  which  wil] 
not  vitiate  the  verdict.*'^ 

b.  Responsiveness  to  Issues  in  General.''^  The  verdict  and  findings  in  an 
action  of  replevin  must  be  responsive  to  all  the  material  issues  of  fact^  raised 
by  the  pleadings  and  proof, ®^  and  are  generally  sufficient  if  they  follow  the'  plead- 


Punitive  damages. —  In  replevin,  where  the 
evidence  does  not  show  any  wilful  wrong  or 
malice  on  the  part  of  defendant,  there  is  no 
occasion  for  an  instruction  defining  punitive 
damages.  Gregory  r.  Woodbery,  53  Fla.  566, 
43  So.  504. 

87.  Haggerty  v.  Lash,  34  Mont.  517,  87 
Pac.  907,  holding  likewise  that  in  such 
action,  where  defendant  denied  plaintiff's 
title  and  claimed  damages  for  wrongful  tak- 
ing, plaintiff  was  entitled  to  an  instruction 
that  a  party  who  claims  compensation  for 
an  alleged  wrong  must  show  not  only  that 
he  suffered  a  loss,  but  what  was  the  amount 
of  the  loss,  and  that  the  burden  of  proving 
both  was  on  the  party  alleging  the  wrong. 

88.  Verdict  generally  see  Trial. 

89.  Alderman  v.  Manchester,  49  Mich.  48, 
12  N.  W.  905;  Smith  v.  Dinneen,  61  N.  Y. 
App.  Div.  264,  70  N.  Y.  Suppl.  477;  Hewson 
V,  Saffin,  7  Ohio,  Pt.  II,  232. 

If  the  verdict  is  so  indefinite  and  uncertain 
that  it  is  impossible  to  tell  therefrom  the 
conclusion  of  the  jury  as  to  a  material  issue, 
a  judgment  thereon  cannot  be  sustained. 
Smith  V.  Dinneen,  61  N.  Y.  App.  Div.  264, 
70  N.  Y.  Suppl.  477. 

90.  Dobbins  v.  Hanchett,  20  111.  App.  396 
(holding  that  where  defendant  pleads  prop- 
erty in  several  persons,  and  the  jury  returns 
a  verdict  of  not  guilty  and  property  in  a 
certain  one  of  the  parties,  but  the  evidence 
shows  title  to  have  been  in  a  certain  other 
party,  a  judgment  thereon  will  be  reversed)  ; 
Hedges  v.  Payne,  17  N.  Y.  Suppl.  809;  Green 
V.  Burke,  23  Wend.  (N.  Y.)  490. 

91.  Tardy  v.  Howard,  12  Ind.  404;  Not- 
tingham v.  Vincent,  50  Mich.  461,  15  N.  W. 
551. 

A  verdict  which  finds  two  inconsistent  ma- 
terial facts  is  void  and  cannot  be  the  founda- 
tion of  a  legal  judgment.  Hewson  v.  Saffin, 
7  Ohio,  Pt.  II,  232. 

92.  See  the  statutes  of  the  several  states; 
and  the  following  cases: 

California. —  Washburn  v.  Huntington,  78 
Cal.  573,  21  Pac.  305,  holding  that  under 
Code  Civ.  Proc.  §  667,  it  is  essential  to  sus- 


tain a  judgment  for  plaintiff  that  the  court 
shall  find  that  he  is  entitled  to  a  recovery 
of  the  property  sued  for,  and  that  a  finding 
that  he  is  entitled  to  judgment  for  a  par- 
ticular amount  is  not  a  compliance  with  the 
statute. 

Colorado. —  Hennessey  v.  Barnett,  12  Colo. 
App.  254,  55  Pac.  197. 

Florida. — Johnson  v.  Clutter  Music  House, 
55  Fla.  385,  46  So.  1. 

Georgia. —  Spence  v.  Holman,  30  Ga.  646. 

Missouri. —  Fulkerson  v.  Dinkins,  28  Mo. 
App.  160. 

Nebraska. —  Heffley  v.  Hunger,  54  Nebr. 
776,  75  K  W.  53;  Connelly  v.  Edgerton,  22 
Nebr.  82,  34  N.  W.  76. 

Oregon. —  Corbell  v.  Childers,  17  Oreg.  528, 
21  Pac.  670. 

Pennsylvania. —  See  Howard  v.  Johnson,  1 
Ashm.  58. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  360. 

A  failure  to  comply  with  the  statutory  re- 
quirements is  ground  for  a  reversal,  where 
it  is  prejudicial  to  the  party  complaining. 
Ulrich  V.  McConaughev,  63  Nebr.  10.  88 
N.  W.  150,  69  Nebr.  773,  96  N.  W.  645. 

In  replevin  before  a  justice,  if  he  finds  for 
plaintiff,  he  should  find  the  value  of  the 
property,  and  that  plaintiff  is  entitled  to  the 
possession,  and  should  assess  his  damages  for 
the  unjust  taking  and  detention,  and  should 
then  enter  an  order  on  his  docket  that  tlie 
officer  deliver  the  property  to  plaintiff. 
Beemis  v.  Wylie,  19  Wis.  318. 

93.  Hershiser  v.  Delone,  24  Nebr.  380,  38 
N.  W.  863. 

94.  Vasey  v.  Campbell.  4  Cal.  App.  451, 
88  Pac.  509. 

Findings  as  to  ultimate  facts  control  as 
against  findings  of  probative  facts.  Vasey 
V.  Campbell,  4  Cal.  App.  451.  88  Pae.  509. 

95.  :Mitehell  v.  Bureh.  30  Ind.  520. 

96.  Conformity  of  judgment  to  verdict  in 
general  see  infra.  V,  H.  1.  d. 

SuflSciency  of  verdict  as  to  title  and  right 
to  possession  see  infra.  V.  G,  1.  d. 

97.  Arkansas. —  Smith  r.  Houston.  25  Ark. 
183. 
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ings.^^  If  a  verdict  is  responsive  to  the  issues  it  will  not  be  rejected  because  of 
immaterial  findings;  but  if  it  varies  from  the  issues  in  a  substantial  matter, 
as  where  it  finds  only  a  part  of  that  which  is  in  issue,  a  judgment  thereon  cannot 
be  sustained.^  It  is  not  required,  however,  that  the  verdict  shall  be  expressed 
formally  and  precisely  in  the  words  of  the  issues,  or  that  it  shall  find  affirmatively 
or  negatively  on  every  issue ;  ^  but  it  will  be  liberally  construed  as  to  matters  of 
form,  and  although  it  is  expressed  in  an  informal  manner,  if  it  contains  sufficient 
to  show  the  intention  of  the  jury,  the  court  may  correct  the  informalities  and 


California. —  Pratt  v.  Welcome,  6  Cal.  App. 
475,  92  Pac.  500. 

Colorado. —  Sears  f.  Andrews,  1  Colo.  88. 

Dakota. —  Eudolph  v.  North,  6  Dak.  79,  50 
N.  W.  487. 

Idaho. —  Campbell  t",  Rexburg  First  Nat. 
Bank,  13  Ida.  95,  88  Pac.  639. 

Illinois. —  Shelton  v.  Franklin,  68  111.  333. 

Indiana. —  Hess  v.  Hess,  119  Ind.  66,  21 
N.  E.  339  (holding  that  in  an  action  of 
replevin  for  clover  seed  raised  on  certain 
land,  a  special  finding  showing  that  plaintiff 
had  leased  the  land  for  one  year  and  as  much 
longer  as  he  desired  to  retain  it  will  not  sup- 
port a  conclusion  of  law  that  he  is  entitled 
to  clover  seed  produced  upon  the  land  in  the 
third  year  after  the  lease  was  executed,  un- 
less there  is  also  a  finding  that  the  tenancy 
continued  up  to  that  time)  ;  Washburn  v. 
Roberts,  72  Ind.  213;  Wilhelm  f.  Scott,  14 
Ind.  App.  275,  40  N.  E.  537,  42  N.  E.  827. 

Kentucky. —  Lyon  v.  Stewart,  5  J.  J.  Marsh. 
676;  Gambrell  v.  Gambrell,  (1908)  113  S.W. 
885. 

Michigan. —  Congdon  v.  Bailey,  121  Mich. 
570,  80  N.  W  369;  Moore  v.  Vrooman,  32 
Mich.  526. 

l^ew  Jersey. —  Middleton  v.  Quigley,  12 
N.  J.  L.  352. 

North  Dakota. —  Johnson  v.  Glaspey,  16 
N.  D.  335,  113  N.  W.  602. 

Oregon. —  Freeman  v.  Trummer,  50  Oreg. 
287,  91  Pac.  1077  (holding  that  the  findings 
support  a  judgment  for  defendant,  where  they 
conform  to  the  new  matter  averred  in  tiie 
answer  and  disprove  plaintiff's  right,  al- 
though there  are  no  findings  conformable  to 
the  complaint,  where  no  request  has  been 
made  therefor,  since  findings  which  support 
the  judgment  and  conform  to  the  theory  of  the 
prevailing  party  are  sufficient)  ;  Nunn  v. 
Bird,  36  Oreg.  515,  59  Pac.  808  (holding  that 
where  plaintiff's  right  to  possession  depends 
upon  the  validity  of  a  note  and  mortgage  to 
which  def tndant  pleads  payment  and  usury,  a 
verdict  that  the  chattels  are  the  property  of 
defendant  and  tliat  he  is  entitled  to  posses- 
sion thereof  is  tantamount  to  a  general  ver- 
dict upon  the  issues  of  usury  and  payment 
and  is  sullicicnt  to  support  a  judgment  for 
defendant) . 

South  Dakota. —  Hormann  v.  Sherin,  6  S.  D. 
82,  60  N.  W.  145. 

Wisconsin. —  Feder  v.  Daniels,  79  Wis.  578, 
48  N.  W.  799;  Hass  v.  Prescott,  38  Wis.  146. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  361, 
362. 

Illustrations. —  Where  the  pleas  are  non 
cepit,  property  in  defendant,  property  in  a 
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third  person,  and  justification  of  the  taking 
under  an  execution  against  such  third  person, 
a  verdict  for  defendant  should  contain  a  find- 
ing of  the  issue  for  defendant,  that  the  prop- 
erty is  the  property  of  the  party  defendant  in 
the  execution;  and  a  finding  that  defendant  is 
not  guilty  and  that  the  right  of  special  prop- 
erty is  in  defendant  is  not  sufficient.  Han- 
ford  V.  Obrecht,  49  lU.  146.  Under  a  plea  of 
property  in  defendant  as  sheriff  under  an 
execution,  and  in  the  judgment  debtor,  a 
verdict  for  defendant  should  find  the  issue  for 
defendant  and  that  the  property  in  question 
was  the  property  of  the  judgment  debtor. 
Gilligan  v.  Stevens,  4  111.  App.  401. 

Where  there  is  but  one  declaration  with 
but  one  plea,  against  two  persons  jointly, 
two  verdicts  against  sucii  persons  are  void, 
as  there  should  be  either  two  declarations  or 
only  one  verdict.  Williams  v.  Devine,  52 
Miss.  139. 

A  verdict  in  form  as  if  the  action  were  on 

the  case  is  wholly  unwarranted  in  an  action 
of  claim  and  delivery  of  personal  property. 
Wheeler  v.  Allen,  49  Barb.  (N.  Y.)  460  [af- 
firmed in  51  N.  Y.  37]. 

A  special  finding  which  amounts  to  no 
more  than  a  conclusion  of  law,  which  the 
jurj'-  cannot  decide,  will  not  authorize  a  judg- 
ment for  the  possession  of  the  property.  Kel- 
ler V.  Boatman,  49  Ind.  101. 

Presumptions. —  Where  there  are  no  writ- 
ten pleadings  and  the  record  does  not  disclose 
the  issue  tried,  and  the  verdict  is  sufficient 
as  to  some  issues  which  may  arise  in  an  ac- 
tion of  replevin,  it  will  be  presumed  that  it  is 
responsive  to  the  issue  which  was  tried.  Sears 
V.  Andrews,  1  Colo.  88. 

98.  Vasey  v.  Campbell,  4  Cal.  App.  451,  88 
Pac.  509. 

99.  Baum  Iron  Co.  v.  Union  Sav.  Bank,  50 
Nebr.  387,  69  N.  W.  939. 

1.  Goldstein  v.  Smith,  85  111.  App.  588; 
Nelson  v.  Bowen,  15  111.  App.  477;  Hayes  v. 
Slobodny,  54  Nebr.  511,  74  N.  W.  961. 

Where  there  is  a  substantial  difference 
between  the  issues  joined,  a  verdict  finding 
only  on  one  of  the  issues  is  insufficient.  Mid- 
dleton V.  Quigley,  12  N.  J.  L.  352,  holding 
that  the  pleas  of  "  non  tetiuit "  and  "  nothing 
in  arrear,"  in  replevin  for  goods  seized  in  dis- 
tress for  rent,  are  substantially  different,  and 
a  verdict  finding  for  plaintiff  on  the  issue  of 
"  nothing  in  arrear  "  without  any  finding  on 
the  issue  of  non  tenuit  will  not  support  a 
judgment  for  him. 

2.  Payne  v.  June,  92  Ind.  252;  Lindauer 
V.  Teeter,  41  N.  J.  L.  255;  Corbell  V.  Childers, 
17  Oreg.  528,  21  Pac.  670. 


REPLEVIN 


[34  Cyc]  1525 


put  the  verdict  into  proper  form  so  as  to  make  it  serve  as  a  basis  for  a  judgment,^ 
and  will  not  reverse  it  on  merely  technical  grounds  unless  the  person  complain- 
ing of  the  error  has  suffered  injury  thereby.*  A  verdict  in  replevin  ordinarily 
sufficiently  covers  all  the  issues,  where  it  finds  for  plaintiff  or  defendant,  as  the 
case  may  be,  and  that  he  is  entitled  to  the  immediate  possession  of  the  property 
described  and  sets  out  the  property  and  its  value,  and  assesses  damages  for  the 
detention.^ 

c.  General  Finding  For  Plaintiff  or  Defendant.  As  a  general  rule  a  general 
verdict  or  finding  for  plaintiff  or  defendant  responds  to  all  the  issues,  as  to  which 
the  law  does  not  require  a  special  verdict,  and  is  a  sufficient  finding  in  favor  of 
the  prevailing  party,  of  the  title  or  right  to  possession  of  the  property,  or  both, 
according  as  such  facts  are  put  in  issue, ^  unless  such  verdict  or  finding  is  contrary 
to  the  evidence,^  or  is  repugnant  or  inconsistent,^  as  where  it  is  upon  different 
and  inconsistent  pleas. ^  Thus  it  has  been  held  that  a  general  finding  for  plaintiff, 
assessing  his  damages,  is  equivalent  to  a  finding  that  he  is  the  owner  and  entitled 
to  the  possession  of  the  property  which  is  the  subject-matter  of  the  suit,^® 


3.  'Nebraska. —  Degering  v.  Flick,  14  Nebr. 
448,  16  N.  VV.  824. 

New  Jersey. — Lindauer  r.  Teeter,  41  N.  J.  L. 
255. 

New  Mexico. —  Brannin  v.  Bremen,  2  N.  M. 
40. 

Netc  York. — Thompson  v.  Button,  14  Johns. 
S4. 

Pennsylvania. —  Park  v.  Holmes,  147  Pa. 
St.  497,  23  Atl.  769. 

Rhode  Island. — Kebabian  v.  Adams  Express 
Co.,  28  Pv.  I.  177,  66  Atl.  201. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  361. 
And  see  infra,  V,  G,  1,  k. 

4.  Baum  Iron  Co.  v.  Union  Sav.  Bank,  50 
Nebr.  387,  69  N.  W.  939 ;  Degering  v.  Flick, 
14  Nebr.  448,  16  N.  W.  824. 

5.  Washburn  V.  Roberts,  72  Ind.  213; 
Clerk  V.  Heck,  17  Ind.  281;  Corbell  v. 
Childers,  17  Oreg.  528,  21  Pac.  670. 

6.  Calif ornia.— C-3i\n  v.  Cody,  (1892)  29 
Pac.  778. 

Colorado. —  Freas  v.  Lake,  2  Colo.  480. 

Idaho. —  Johnson  v.  Fraser,  2  Ida.  (Hash.) 
404,  18  Pac.  48,  holding  that,  in  an  action  of 
claim  and  delivery,  a  general  verdict  finding 
for  or  against  either  party  is  sufficient  to 
enable  the  court  to  enter  judgment  thereon 
for  the  return  of  the  property,  when  such  re- 
turn is  the  appropriate  remedy. 

Nebraska. —  Degering  v.  Flick,  14  Nebr. 
448,  16  N.  W.  824. 

New  York. — Thompson  v.  Button,  14  Johns. 
84. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  363. 

In  an  action  against  several  defendants  to 
recover  possession  of  personal  property,  if  the 
jury  find  exclusive  right  of  possession  of  the 
property  to  be  in  one  of  the  defendants,  they 
are  not.  bound  to  render  a  general  verdict  in 
favor  of  all  tlie  defendants.  Woodburn  v. 
Chamberlin,  17  Barb.  (N.  Y.)  446. 

7.  Green  v.  Burke,  23  Wend.  (N.  Y.)  490. 

8.  Tardv  v.  Howard,  12  Ind.  404. 

9.  Hewson  v.  Saffin,  7  Ohio,  Pt.  II,  232. 

10.  California. —  Cain  V.  Cody,  (1892)  29 
Pac.  778. 

Connecticut. —  McNamara  v.  Lyon,  69  Conn. 
447,  37  Atl.  981, 


Indiana. —  Payne  v.  June,  92  Ind.  252; 
Washburn  v.  Roberts,  72  Ind.  213;  Crocker 
V.  Hoffman,  48  Ind.  207;  Rowan  v.  Teague, 
24  Ind.  304;  McAfee  v.  Montgomery,  21  Ind. 
App.  196,  51  N.  E.  957  (holding  also  that  a 
further  finding  in  such  a  verdict  that  the 
property  in  question  was  unlawfully  detained 
by  defendant  is  unnecessary)  ;  Van  Gundy  v. 
Carrigan,  4  Ind.  App.  333,  30  N.  E.  933.  See 
also  Robertson  v.  Caldwell,  9  Ind.  514. 

Iowa. — ^^Newlien  v.  Reed,  30  Iowa  496. 

Kansas. — O'Farrel  v.  McClure,  (App.  1896) 
47  Pac.  160. 

Minnesota.- —  Coit  v.  Waples,  1  Minn.  134. 

Montana. —  McGregor  v.  Lang,  32  Mont. 
568,  81  Pac.  343. 

Nebraska. —  Baum  Iron  Co.  v.  Union  Sav. 
Bank,  50  Nebr.  387,  69  N.  W.  939. 

South  Dakota. —  Towne  v.  Liedle,  10  S.  D. 
460,  74  N.  W.  232;  Gaines  v.  White,  1  S.  D. 
434,  47  N.  W.  524. 

Wisconsin. —  Krause  v.  Cutting,  28  Wis. 
655. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  363. 

A  general  verdict  for  plaintiff  is  proper: 
( 1 )  Where  there  has  not  been  a  delivery  of 
the  property  to  plaintiff  and  the  answer  does 
not  deny  the  value  of  the  property  claimed; 
or  (2)  where  the  property  has  been  delivered 
to  plaintiff  and  the  answer  does  not  claim  a 
redelivery.  Archer  v.  Boudinet,  Code  Rep. 
N.  S.  (N.  Y.)  372. 

Where  there  is  but  one  issue  made  by  the 
pleadings  which  is  as  to  the  title  of  the  prop- 
erty, if  the  jury  find  for  plaintiff  and  find 
the  value  and  assess  the  damages,  sucli  find- 
ing is  sufficient.  Everit  v.  Walworth  County 
Bank,  13  Wis.  419.  See  also  Donaldson  v. 
Johnson,  2  Pinn.   (Wis.)  482.  2  Cliandl.  100. 

Where  defendant  pleads  non  cepit  and  non 
tenuit  and  property  in  himself,  a  verdict 
finding  him  guilty,  and  assessing  damages  is 
equivalent  to  a  finding  of  the  pro[>or\v  in 
l)laintifi*.  Goldstein  v.  Smith,  85  111.  App. 
588. 

In  replevin  for  furniture  of  certain  prem- 
ises and  also  for  a  lease  of  the  same,  a  ver- 
dict for  plaintiff  merely  settles  the  riglit  of 
possession  of  the  paper  on  which  the  lease  is 

[V,  G,  1,  c] 


1526    [34  Cyc] 


REPLEVIN 


and  of  the  issue  of  wrongful  detention/^  and  it  is  not  necessary  that  there 
shall  be  an  express  finding  that  plaintiff  was  the  owner  or  entitled  to  the 
possession  of  the  property  at  the  time  of  the  commencement  of  the  action ; 
nor  is  such  a  general  finding  cut  down  by  special  matters  stated  in  the  verdict.^* 
Likewise  a  general  verdict  for  defendant,  and  assessing  damages,  is  as  against 
plaintiff  a  finding  on  all  the  issues/^  such  as  non  cepit,  non  detinet,  property  in 
defendant,  or  in  a  third  person,  and  rightful  possession  in  defendant. Under 
some  statutes,  however,  a  general  verdict  for  plaintiff  in  an  action  for  the  recovery 
of  specific  personal  property  is  not  sufficient,  but  it  must  specify  the  property 
to  which  he  is  entitled  and  its  value;  ^®  or  where  the  property  has  been  delivered 
to  plaintiff  and  the  verdict  is  for  defendant,  it  must  find  whether  defendant  had 
the  right  of  property  or  the  right  of  possession  only',  and  if  either  is  found  in  his 
favor,  must  also  find  the  value  of  the  property  or  the  value  of  possession  and  such 
damages  for  withholding  the  same  as  may  be  just  and  proper. A  verdict  of 
not  guilty  is  responsive  to  those  issues  only,  under  which  plaintiff  is  admitted 
to  be  the  owner  of  the  property. 

d.  Title  and  Right  to  Possession.!^  The  verdict  in  an  action  of  replevin  must 
be  responsive  to  the  issue  of  title  or  right  to  possession,  or  both,  according  as  such 
issues  are  raised  by  the  pleadings, and  must  not  be  contradictory  or  inconsist- 
ent,^!  although  an  informality  or  defect  in  such  a  verdict  will  not  be  fatal,  if  it 


written.,  and  does  not  make  the  assertion  by 
defendant  of  his  right  of  possession  unlawful. 
Clark  V.  Nevill,  1  Phila.  (Pa.)  28. 

11.  O'Farrel  V.  McClure,  (App.  1896)  47 
Pac.  IGO;  Eldred  v.  Oconto  County,  33  Wis. 
133. 

Where  defendants  have  admitted  the  de- 
tention by  denying  plaintiff's  ownership,  a 
verdict  finding  plaintiff  the  owner,  and  en- 
titled to  possession,  implies  that  the  detention 
was  wrongful.  Kluse  v.  Sparks,  10  Ind.  App. 
444,  36  N.  E.  914,  37  N.  E.  1047. 

12.  McGregor  v.  Lang,  32  Mont.  568,  81 
Pae.  343. 

13.  Washburn  v.  Roberts,  72  Ind.  213. 

14.  Holmes  v.  Tarble,  77  111.  App.  114; 
Baldwin  v.  Burrows,  95  Ind.  81 ;  Brunk  v. 
Champ,  88  Ind.  188  (holding  that,  in  an  ac- 
tion of  replevin  against  a  sheriff  and  execu- 
tion plaintiffs,  a  verdict  for  defendants  gen- 
erally as  to  part  of  the  property,  instead  of 
for  the  sheriff  alone,  is  good)  ;  Wheat  v. 
Catterlin,  23  Ind.  85  (holding  that  a  verdict 
"  for  defendant "  is  in  effect  a  finding  that 
plaintiff  imlawfully  took  the  property,  and 
that  defendant  is  entitled  to  the  possession)  ; 
Huston  V.  Wilson,  3  Watts  (Pa.)  287;  Blakes- 
lee  V.  Rossman,  44  Wis.  550. 

A  general  finding  "  for  defendant "  is  suffi- 
cient to  support  a  judgment  for  defendant, 
without  fixing  the  amount  recoverable,  where 
defendant  by  his  pleading  asks  judgment  for 
a  specified  amount,  paid  by  him  on  the  prop- 
erty which  plointiff  seeks  to  recover,  and  of 
which  plaintiff  has  taken  possession  under  an 
order  of  delivery.  Baldwin  v.  Dewitt,  43 
S.  W.  246,  19  Ky.  L.  Rep.  1248. 

15.  Freas  v.  Lake,  2  Colo.  480;  Holmes 
V.  Tarble,  77  111.  App.  114;  Atlas  Sewer  Pipe 
Co.  V.  Sticknev,  70  111.  App.  176. 

16.  Gulath  "v.  Waldstein,  7  Mo.  App.  66; 
Smith  V.  Smith,  17  Oreg.  444,  21  Pac.  439; 
Jones  V.  Snider,  8  Oreg.  127,  holding  that, 
where  the  court  or  statute  directs  a  special 
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verdict,  the  court  will  not  render  a  judgment 
on  a  general  verdict,  for  no  presumption 
arises  thereon  that  the  jury  has  passed  upon 
the  issues  not  named  therein.  And  see  infra, 
V,  G,  1,  h. 

17.  State  V.  Dunn,  60  Mo.  64;  Fulkerson 
V.  Dinkins,  28  Mo.  App.  160;  Ford  v.  Ford,  3 
Wis.  399. 

18  Rohe  V.  Pease,  189  111.  207,  59  N.  E. 
520  [reversing  89  111.  App.  687]. 

19.  Requisites  and  sufficiency  as  to  the 
title  and  right  to  possession  considered  with 
other  findings  see  supra,  V,  G,  1,  a. 

20.  California. —  Pratt  i\  Welcome,  6  CaL 
App.  475,  92  Pac.  500. 

Illinois.— Shelton  v.  Franklin,  68  111.  333 
(holding  that  a  verdict  finding  the  issues  for 
defendant,  but  finding  that  the  property  is  in 
a  person  not  named  in  any  one  of  the  pleas, 
cannot  be  sustained)  ;  Nelson  v.  Bowen,  15 
111.  App.  477. 

Indiana. —  Robertson  v.  Caldwell,  9  Ind. 
514,  holding  that  a  finding  "  that  the  posses- 
sion of  the  property  mentioned  in  the  com- 
plaint be  given  to  the  plaintiff  "  is  equivalent 
to  a  finding  of  property  in  plaintiff,  and  that 
he  is  entitled  to  possession. 

loioa. —  Morris  v.  Burley,  74  Iowa  45,  36 
N.  W.  882. 

New  Jersey. — Chambers  v.  Hunt,  18  N.  J.  L. 
339,  holding  that  plaintiff  cannot  have  judg- 
ment on  an  issue  of  property  in  him,  unless 
the  jury  find  the  property  to  be  in  him  as 
alleged,  and  that  a  verdict  that  the  property 
is  not  in  defendant  or  in  those  whom  he 
alleges  it  to  be  by  way  of  inducement  is  not 
sufficient. 

Wisconsin. —  Appleton  v.  Barrett,  22  Wis. 
568. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  364, 
365. 

21.  Nottingham  v.  Vincent,  50  Mich.  461, 
15  N.  W.  551  (holding  that  a  special  finding 
involving  the  conclusion  that  a  certain  per- 
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is  sufficient  when  aided  by  special  findings  and  the  evidence.^^  Thus,  where  the 
question  of  the  ownership  of  the  property  is  in  issue,  the  verdict  must  contain 
a  finding  on  such  question  in  accordance  with  the  pleadings,^^  and  must  decide 
the  ownership  or  right  to  possession  of  all  the  property  in  issue ;  and  while  a 
general  verdict  for  plaintiff  or  defendant  as  the  case  may  be  may  be  sufficient  to 
support  a  judgment  ordering  a  return  of  the  property,^^  except  where  the  statute 
directs  that  the  verdict  shall  be  special  and  find  on  all  the  issues,^^  the  issue  of 
ownership  is  ordinarily  not  sufficiently  responded  to,  by  a  verdict  which  passes 
upon  the  right  of  possession  only,^^  except  where  by  statute  a  recovery  may  be 
had  upon  proof  of  either  general  or  special  ownership,^^  or  where  special  property 


son  is  holding  chattels  under  an  unexpired 
lease  is  inconsistent  with  a  general  verdict 
for  the  lessor,  in  replevin  by  him  against  an 
officer  who  has  levied  on  the  chattels  under 
an  execution  against  the  lessee,  as  it  negatives 
plaintiff's  possessory  right)  ;  Alderman  v. 
Manchester,  49  Mich.  48,  12  N.  W.  905  (hold- 
ing that  in  an  action  of  replevin  for  property 
levied  on  as  that  of  a  person  other  than 
plaintiff,  a  verdict  that  plaintiff  is  the  gen- 
eral owner,  and  that  defendant  has  a  lien  to 
the  amount  of  his  levy,  is  contradictory,  and 
insufficient  to  sustain  a  judgment). 

22.  Hershiser  v.  Delone,  24  Nebr.  380,  28 
N.  W.  863,  holding  that  the  omission  of  the 
word  "  possession "  in  the  verdict  is  not  a 
fatal  defect,  where  the  special  findings  and 
the  evidence  show  that  plaintiff  is  the  owner 
of  the  property  and  entitled  to  its  possession. 

23.  Holt  v.  Van  Eps,  1  Dak.  206,  46  N.  W. 
689;  Ramsey  v.  Waters,  1  Mo.  406;  Boswell 
V.  Green,  25  N.  J.  L.  390  (holding  that  a 
finding  that,  at  the  time  alleged  in  the  decla- 
ration, the  property  and  the  goods  were  in 
plaintiff  is  sufficient  in  replevin  against  a 
sheriff)  ;  Smith  v.  Phelps,  7  Wis.  211.  Com- 
Vare  Gambrell  v.  Gambrell,  (Ky.  1908)  113 
S.  W.  885,  holding  that  where  the  chattels 
described  as  in  the  possession  of  defendant 
are  surrendered  to  plaintiff  before  or  at  the 
time  of  trial,  or  where  the  proof  shows  that 
they  are  the  property  of  defendant  and  not  the 
property  of  plaintiff,  it  is  not  necessary  for 
the  jury  to  find  concerning  such  articles,  al- 
though it  is  the  better  practice  to  so  find  if 
the  property  belongs  to  defendant. 

Where  the  verdict  finds  the  facts  from 
which  ownership  results  as  a  matter  of  law, 
it  is  sufficient,  although  it  does  not  expressly 
determine  the  ownership  of  the  property. 
National  Cash  Register  Co.  v.  Booneville,  119 
Wis.  222,  96  N.  W.  558. 

Where  defendant  pleads  title  in  another, 
a  verdict  that  the  property  was  in  plaintiff 
is  responsive  to  the  plea  and  covers  the  issues, 
although  it  omits  the  converse  of  the  finding 
—  that  the  property  was  not  in  the  party  set 
up  as  owner  in  the  plea.  Thompson  v.  Dyer, 
25  R.  I.  321,  55  Atl.  824,  25  R.  I.  421,  56 
At].  446. 

24.  Dowell  V.  Richardson,  10  Ind.  573 
(holding  that  a  verdict  for  plaintiff  is  bad 
for  uncertainty  if  tlie  court  cannot  determine 
therefrom  what  property  the  jury  intended  to 
find  belonged  to  him)  ;  Feder  v.  Daniels,  79 
Wis.  578,  48  N.  W.  799;  Carrier  r.  Carrier, 


71  Wis.  Ill,  36  N.  W.  626  (holding  that  a 
verdict  finding  plaintiff  to  be  entitled  to  part 
of  the  property,  and  silent  as  to  the  rest,  is 
fatally  defective,  although  the  omitted  prop- 
erty has  not  been  taken  from  defendant's  pos- 
session and  his  answer  asks  for  no  return)  ; 
Young  V.  Lego,  38  Wis.  206  (holding  that  for 
a  failure  of  the  verdict  to  determine  the  right 
to  the  possession  of  one  article  in  question 
there  must  be  a  new  trial). 

Inference. —  Where  plaintiff  has  possession 
of  the  property  and  the  jury  finds  that  de- 
fendant is  entitled  to  a  specified  part  of  it, 
it  is  inferentially  a  finding  that  plaintiff  is 
entitled  to  the  remainder.  Campbell  v.  Rex- 
burg  First  Nat.  Bank,  13  Idaho  95,  88  Pac. 
639. 

Where  plaintiff  disclaims  ownership  of  part 

of  the  property,  a  verdict  for  him  for  that 
part  cannot  be  sustained.  Updyke  v.  Wheeler, 
37  Mo.  App.  680. 

Articles  which  have  been  disposed  of  by 
defendant  need  not  be  awarded  to  plaintiff  in 
an  action  of  claim  and  delivery.  Gambrell  v. 
Gambrell,  (Ky.  1908)  113  S.  W.  885. 

25.  Harris  v.  O'Gorman,  118  Mich.  553, 
77  N.  W.  12. 

26.  Jones  V.  Snider,  8  Oreg.  127. 

27.  Holt  V.  Van  Eps,  1  Dak.  206,  46  N.  W. 
689 ;  Feller  Feller,  40  Oreg.  73,  66  Pac.  468 
(holding  that  where  plaintiff  alleges  that  he 
is  the  owner  and  entitled  to  the  possession  of 
specified  property,  a  verdict  that  plaintiff  is 
entitled  to  the  possession  of  such  property  as 
described  in  the  complaint  is  insufficient  to 
sustain  a  judgment  for  plaintiff,  because  of 
its  not  finding  on  the  issue  of  ownership)  ; 
Yick  Kee  v.  Dunbar,  20  Oreg.  416,  26  Pac. 
275;  Appleton  v.  Barrett,  22  Wis.  568:  Child 
V.  Child,  13  Wis.  17. 

But  where,  under  the  pleadings,  each 
party  claims  the  right  of  possession  by  virtue 
of  absolute  ownership,  a  verdict  which  finds 
either  party  entitled  to  the  possession  of  the 
property  and  the  value  thereof  is  a  sufficient 
finding  of  ownership  and  will  support  a  judg- 
ment for  the  possession  of  the  property  or  its 
value.  Branstetter  r.  Morgan.  3  N.  *D.  2!10, 
35  N.  W.  758. 

28.  Buck  V.  Youn<r,  1  Tnd.  App,  558.  27 
N.  E,  1106  (lioldinoc  tliat  in  sucli  a  case  a 
verdict  that  plaintiff  is  entitled  to  the  pos- 
session of  the  proptM-ty  without  finding  that 
lie  is  the  owner  thereof  is  sufiicient  to  s^istain 
a  judgment  for  him)  ;  Wyandotte  Xat,  Bank 
v.  Simpson,  8  Kan.  App.  748,  55  Pac.  347. 
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is  the  only  real  issue  in  the  case.^^  Nor  is  the  issue  of  the  ownership  responded 
to  by  a  verdict  of  not  guilty/^  or  by  a  verdict  that  defendant  did  or  did  not  unlaw- 
fully take,^^  or  did  or  did  not  unlawfully  detain  the  property,^^  or  by  a  verdict 
which  finds  only  upon  the  issue  of  damages.^^  The  issue  of  right  of  possession, 
however,  is  sufficiently  covered  by  a  verdict  finding  the  right  of  property  in  plain- 
tiff or  defendant  and  assessing  damages  for  its  detention.^*  It  has  been  held 
under  the  various  statutes  that  where  the  property  has  been  dehvered  to  plaintiff 
and  the  jury  find  upon  the  issue  joined  for  defendant,  they  must  also  find  whether 
defendant  had  the  right  of  property  or  the  right  of  possession  only  at  the  com- 
mencement of  the  action;  that  where  the  jury  find  for  plaintiff  and  assess  dam- 
ages for  the  unlawful  detention  of  the  property  it  is  unnecessary  to  find  whether 
he  has  the  right  of  property  or  the  right  of  possession  therein ;  that  the  pleas  of 
non  cepit  and  non  detinet  put  in  issue  both  the  right  of  possession  and  the  wrong- 
ful taking,  and  that  a  verdict  which  fails  to  find  the  title  or  right  of  possession 
in  either  party  is  bad.^^ 

e.  Alternative  Verdict.  The  statutes  usually  require  that  a  verdict  in  favor 
of  a  party  for  a  return  of  the  property  should  be  in  the  alternative  for  the  posses- 
sion of  the  property  or  for  the  value  thereof  in  case  it  cannot  be  returned;  but 


29.  Single  v.  Barnard,  29  Wis.  463.  Com- 
pare Kaiifer  v.  Walsh,  88  Wis.  63,  59  N.  W. 
460,  holding  that  where  plaintiff  shows  a 
special  property  in  the  goods  to  an  extent 
less  tlian  the  value  of  the  property  is  shown 
to  be,  a  verdict  that  he  is  entitled  to  the  pos- 
session of  the  property,  and  damages  is  erro- 
neous. 

30.  Rohe  V.  Pease,  189  111.  207,  59  N.  E. 
520  [reversing  89  111.  App.  657]  (holding 
that  it  is  erroneous  for  the  court  to  award  a 
writ  of  retorno  habendo  upon  such  a  verdict)  ; 
Hanford  v.  Obrecht,  38  111.  493;  Faxon  v. 
Monser,  125  111.  App.  328;  Hackett  v.  Jones, 
34  111.  App.  562. 

Where,  however,  the  evidence  supports  a 
plea  of  special  property  and  right  of  posses- 
sion, a  verdict  finding  defendant  not  guilty, 
assessing  damages,  and  directing  a  return  of 
the  goods,  although  incorrect  in  form  for  fail- 
ing to  directly  decide  the  issue  of  special 
property,  is  substantially  right  and  the  court 
can  correct  the  error  in  entering  judgment. 
Kebabian  v.  Adams  Express  Co..  28  R.  I.  177, 
66  Atl.  201. 

31.  Boynton  i\  Page,  13  Wend.  (N.  Y.) 
425;  Sprague  u.  Kneeland,  12  Wend.  (N.  Y.) 
161  (holding  that  where  there  is  a  plea  of 
property  as  well  as  a  plea  of  non  cepit  and 
the  jury  finds  only  the  taking,  a  venire  de 
novo  will  be  aw^arded)  ;  Bemus  v.  Beekman,  3 
Wend.  (K  Y.)  667. 

32.  Harris  v.  O'Gorman.,  118  Mich.  553,  77 
N.  W.  12;  Page  v.  Ramsdell,  59  N.  H.  575; 
Emmons  v.  Dowe,  2  Wis.  322. 

33.  Smith  v.  Smith,  17  Oreg.  444,  21  Pac. 
439. 

34.  Stephens  v.  Scott,  13  Ind.  515;  Cassel 
V.  Western  Stage  Co.,  12  Iowa  47. 

An  omission  to  make  a  finding  as  to  the 
right  of  possession  at  the  time  of  the  com- 
mencement of  the  action  is  immaterial  where 
the  judgment  in  an  action  of  claim  and  de- 
livery is  for  defendant  for  a  stipulated  sum. 
Banning  v.  Marleau,  133  Cal.  485,  65  Pac. 
964. 

35.  Ulrieh  v.  McConaughey,  63  Nebr.  10, 
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88  N.  W.  150,  69  Nebr.  773,  96  N.  W.  645; 
Search  v.  Miller,  9  Nebr.  26,  1  N.  W.  975; 
Wolf  V.  Meyer,  12  Ohio  St.  432. 

36.  Rogers  v.  Sample,  28  Nebr.  141,  44 
N.  W.  86. 

37.  Ford  v.  Ford,  3  Wis.  399;  Heeron  V, 
Beckwith,  1  Wis.  17,  holding  that  the  findin 
of  a  justice,  or  of  the  county  court,  is  no 
complete  upon  the  issue  of  not  guilty  unles 
it  embrace  the  right  of  i)ossession. 

38.  Campbell  v.  Rexburg  First  Nat.  Bank 
13  Ida.  95,  88  Pac.  639;  Carson  v.  Applegarth 
6  Nev.  187;   Lewisohn  v.  Apple,  12  N.  Y 
Civ.  Proc.  274;  Bossard  v.  Vaughn,  68  S.  C 
96,  46  S.  E.  523;  Finley  v.  Cudd,  42  S.  C 
121,  20  S.  E.  32  (holding  that  under  Code 
§  283,  an  alternative  verdict  for  defendant  i 
necessary  only  where  he  is  entitled  to  a  re 
turn  of  the  property)  ;  Thompson  v.  Lee,  1 
S.  C.  489;  Eason  v.  Miller,  18  S.  C.  381 
Bardin  v.  Drafts,  10  S.  C.  493;   Smith  !/. 
Phelps,   7  Wis.  211.     See  also  Johnson  v. 
Fraser,  2  Ida.  (Hash.)  404,  18  Pac.  48.  Bu 
compare  Van  Meter  v.  Barnett,  119  Ind.  3 
20  N.  E.  426. 

Under  Cal.  Civ.  Code,  §§  627,  667,  in  a 
action  of  claim  and  delivery,  a  verdict  for  th 
possession  of  the  property  or  its  value  i 
sufficient,  and  it  is  not  necessary  that  th 
verdict  should  provide  for  any  delivery  o 
the  property;  and  where  the  verdict  finds 
right  of  possession,  the  right  to  a  delivery,  i 
it  can  be  had,  or  if  not,  the  value  of  the  prop 
erty,  in  the  alternative,  is  a  conclusion  o 
law  which  the  judgment  must  contain,  but 
not  the  verdict.    Ryan  v.  Fitzgerald,  87  Cal. 
345,  25  Pac.  546    See  also  Stewart  v.  Taylor 
68  Cal.  5,  8  Pac.  605. 

Under  Mont.  Rev.  Codes  (1907),  §  6760, 
(1103)  providing  that  in  replevin,  if  the 
property  has  not  been  delivered  to  plaintiff  or 
if  defendant  claims  a  return,  the  jury,  if  their 
verdict  be  for  plaintiff,  or  if,  being  in  favor 
of  defendant,  they  find  that  he  is  entitled 
a  return,  shall  find  the  value  of  the  propert 
and  assess  the  damages,  the  verdict  need  not 
be  in  the  alternative.    Hynes  v.  Barnes,  30 
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an  alternative  verdict  is  not  necessary  upon  such  issues,  where  it  is  in  favor  of 
the  party  who  has  the  possession  of  the  property,^^  or  where  there  cannot  be  a 
return  of  the  property. 

f.  Taking  or  Detention  by  Defendant.  A  verdict  in  an  action  of  replevin 
should  also  be  responsive  to  the  question  of  unlawful  taking  or  unlawful  detention, 
or  both,  when  in  issue,  otherwise  a  judgment  on  the  verdict  cannot  be  sustained.*^ 
As  a  general  rule  the  verdict  should  either  in  general  or  specific  terms  pass  upon 
the  question  of  unlawful  detention;  but  where  the  verdict,  when  construed  in 
the  light  of  the  issues  and  evidence,  shows  beyond  all  question  the  fact  of  unlawful 
detention,  it  is  not  fatally  defective  because  it  does  not  expressly  state  such  fact.^^ 
Such  issues  are  responded  to  by  a  verdict  of  guilty  or  not  guilty;  ^  but  not  by  a 
verdict  which  is  silent  as  to  whether  or  not  the  property  was  unlawfully  taken 
or  detained,  as  where  it  merely  finds  on  an  issue  as  to  the  right  of  property ; 
nor  does  a  verdict  of  unjust  detention  respond  to  an  issue  of  unlawful  taking. 
It  has  been  held,  under  the  statutes,  that  in  order  to  sustain  a  judgment  for  plain- 
tiff, the  verdict  or  special  finding  must  show  that  defendant  was  in  possession 
of  the  property  when  the  writ  of  replevin  was  issued  or  at  some  time  thereafter; 
but  on  the  other  hand  it  has  been  held  that  since  the  gist  of  the  action  is  the  unlaw- 
ful detention,  a  finding  merely  that  plaintiff  had  possession  of  the  property  at 
the  commencement  of  the  action  will  not  sustain  a  judgment  against  defendant 
for  unlawfully  detaining  it.^^ 

g.  Partial  Recovery.    Where  issue  is  joined  on  the  right  of  property  or  posses- 


Mont.  25,  75  Pac.  523.  See  also  Anderson  v. 
O'Laughlin,  1  Mont.  81. 

Action  against  co-defendants. —  In  claim 
and  delivery  against  co-defendants  not  jointly 
liable,  a  verdict  for  plaintiff  for  certain  prop- 
erty, valued  at  a  certain  sum,  with  damages 
for  detention,  is  too  indefinite,  as  it  should 
in  such  case  be  against  each  defendant  sepa- 
rately for  the  specific  property,  or  its  value, 
wrongfully  in  his  possession.  Norris  v. 
Clinkscales,  47  S.  C.  488,  25  S.  E.  797. 

39.  Finley  v.  Cudd,  42  S.  C.  121,  20  S.  E. 
32. 

40.  Noble  v.  Worthy,  1  Indian  Terr.  458, 
45  S.  W.  137  (where  by  agreement  of  counsel 
it  is  conceded  that  the  goods  cannot  be  re- 
turned) ;  McGraw  v.  Franklin,  2  Wash.  17, 
25  Pac.  911,  26  Pac.  810. 

41.  Williamson  v.  Strong,  (Cal.  1902)  68 
Pac.  486;  Laughlin  v.  Thompson,  76  Cal.  287, 
18  Pac.  330;  Nelson  v.  Bowen,  15  111.  App. 
'477;  Ridenour  v.  Beekman,  68  Ind.  236;  Leroy 
V.  McConnell,  "8  Kan.  273,  holding  that,  in 
replevin  under  the  code,  the  wrongful  deten- 
tion is  the  gist  of  the  action,  and  a  verdict 
that  finds  that  there  was  no  wrongful  deten- 
tion is  sufficient. 

42.  Eiseley  v.  Malchow,  9  Nebr.  174,  2 
N.  W.  372. 

43.  Clouston  v.  Gray,  48  Kan.  31,  28  Pac. 
983;  Eiseley  v.  Malchow,  9  Nebr.  174,  2 
N.  W.  372  (holding  that  where  the  question 
of  unlawful  detention  is  controlled  entirely  by 
that  of  ownership,  which  is  expressly  covered 
by  the  finding,  a  judgment  on  sucli  a  verdict 
will  not  be  reversed  on  the  ground  that  it  does 
not  contain  general  or  specific  findings  on  the 
question  of  unlawful  detention)  ;  Hormann  v>. 
Sherin,  6  S.  D.  82,  60  N.  W.  145  (holding 
that  a  verdict  for  "  plaintiff  on  all  the  issues," 
and  that  "  plaintiflF  is  entitled  to  the  imme- 
diate possession  "  of  the  property,  is  sufficient, 


if  no  objection  thereto  is  made,  when  rendered, 
without  expressly  finding  ownership  in  the 
plaintiff,  and  that  it  was  wrongfully  detained 
by  defendant)  ;  Nebeker  v.  Harvey,  21  Utah 
363,  60  Pac.  1029  (holding  that  the  fact  that 
the  complaint  contains  an  allegation  of 
"  wrongful  taking  "  does  not  furnish  a  suffi- 
cient reason  for  setting  aside  a  verdict  for 
wrongful  detention,  when  such  detention  is 
not  only  the  main  issue,  but  is  the  gravamen 
of  the  action,  and  when  the  case  is  tried 
mainly  on  that  theory,  and  no  objection  to 
the  complaint,  based  on  such  allegation,  is 
raised  by  special  plea,  and  the  verdict  is  sup- 
ported by  the  evidence). 

44.  Bourk  v.  Riggs,  38  111.  320;  Nelson  V. 
Bowen,  15  111.  App.  477.  But  see  Hanford  f. 
Obrecht,  49  111.  146,  holding  that  technically 
a  verdict  of  not  guilty  is  not  a  response  to  a 
plea  of  non  cepit. 

45.  Smith  v.  Houston,  25  Ark.  183  (hold- 
ing that  a  verdict  that  plaintiff  was  entitled 
to  the  property  is  not  responsive  to  the  issues 
upon  the  pleas  of  non  cepit  and  prop- 
erty in  defendant)  ;  Huff  v.  Gilbert,  4  Blackf. 
(Ind.)  19  (holding  that  a  verdict  finding  the 
property  to  be  in  plaintiff  is  not  responsive 
to  unlawful  taking  or  detention);  Swain 
Roys,  4  Wis.  150  (holding  that  a  verdict  that 
the  property  detained  is  that  of  ]>laintHr  and 
awarding  damages  for  tlio  detention  is  de- 
fective in  not  finding  that  the  detention  was 
unjust  on  the  part  of  defendant). 

46.  Ronge  v.  Dawson,  9  Wis.  246,  holding 
that  in  replevin  in  the  cepit,  a  verdict  of  "  un- 
just detenlion  "  does  not  dispose  of  the  ma- 
terial issue  raised  by  the  allegation  of  taking, 
and  is  therefore  bad. 

47.  Krosmopolski  r.  Paxton.  58  ^liss.  581 ; 
McCormiek  r.  McCorniick,  40  Miss.  760. 

48.  Degoring  v.  Flick,  14  Nebr.  450,  16 
N.  W.  825. 
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sion  in  several  articles  or  portions  of  property,  the  jury  may,  according  to  the 
evidence,  find  that  one  part  of  the  property  belongs  to  plaintiff  and  that  the 
other  part  belongs  to  defendant;  or  where  the  action  is  against  two  or  more 
defendants,  one  may  be  found  guilty  and  the  others  not  guilty. 

h.  Deseription  of  Property.  As  a  general  rule  a  verdict  in  an  action  of  replevin 
must  describe  the  property  involved  with  such  definiteness  and  certainty  that 
it  may  be  clearly  identified ;  but  where  such  property  is  specifically  described 
in  the  pleadings,  the  description  in  the  verdict  may  be  made  certain  by  a  refer- 
ence therein  to  the  pleadings.^^  Where,  however,  the  description  of  the  prop- 
erty in  the  pleadings  is  insufficient,  a  verdict  which  refers  only  to  the  property 
described  in  the  pleadings  is  fatally  defective,^^  and  where  the  property  involved 
consists  of  a  number  of  articles  or  animals,  some  description  more  precise  than 
merely  their  number  is  necessary.^* 

i.  Submission  of  Special  Interrogatories.  Under  some  statutes  the  court 
may,  in  its  discretion,  submit  questions  for  special  findings,  in  an  action  of  replevin^ 
in  addition  to  the  usual  findings  in  such  an  action,^^  but  only  controverted  issues 
of  fact  may  be  so  submitted.^^  As  a  general  rule,  however,  a  general  verdict 
which  disposes  of  all  the  issues  is  sufficient  to  support  a  judgment  in  such  an 
action,^^  although  some  of  the  specific  questions  which  are  submitted  to  the  jury 
are  returned  unanswered,  particularly  where  no  objection  is  made  at  the  time 
of  the  return  of  the  verdict,  or  until  after  the  jury  is  discharged. 

j.  Construction  and  Operation.  The  verdict  or  findings  in  an  action  of 
replevin,  as  in  civil  cases  generally,  should  be  construed  to  uphold  rather  than 
to  defeat  the  verdict  or  the  judgment  thereon,^^  and  should  be  construed  in  con 


49.  /ZZinois.— O'Keefe  r.  Kellogg,  15  111. 
347. 

Maryland. —  Edelen  v.  Thompson.  2  Harr.  & 
G.  31. 

New  Hampshire. —  Williams  r.  Beede,  15 
N.  H.  483. 

Texas.— See  Elliott  v.  Long,  77  Tex.  467, 
14  S.  W.  145. 

Verinont. —  Hotchkiss  r.  Ashley,  44  Vt. 
195. 

Canada. —  Haggart  v.  Kernahan,  17  U.  C. 
Q.  B.  341;  Sills  V.  Hunt,  16  U.  C.  Q.  B.  521; 
Henderson  r.  Sills,  8  U.  C.  C.  P.  68;  Haning- 
ton  V.  Cormier,  16  N.  Brunsw.  212. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  369. 

Joint  ownership. —  Where  defendant  pleads 
property  in  himself,  and  the  evidence  shows 
that  defendant  and  plaintiff  owned  the 
property  jointly,  a  verdict  for  defendant  on 
Buch  issue  does  not  determine  judicially  that 
the  property  belongs  to  him  exclusively,  so  as 
to  prevent  plaintiff  from  recovering  his  in- 
dividual share.  Reynolds  v.  MeCormick,  62 
111.  412. 

50.  Carothers  v.  Van  Hagan,  2  Greene 
(Iowa)  481. 

51.  Lehman  v.  Mayer,  '68  K  Y.  App.  Div. 
12,  74  N.  Y.  Suppl.  194;  Guille  v.  Fook,  13 
Oreg.  577,  11  Pac.  277;  Bossard  v.  Vaughn, 
68  S.  C.  96,  46  S.  E.  523;  Eason  v.  Miller,  18 
S.  C.  381;  Harris  v.  Austell,  2  Baxt.  (Tenn.) 
148. 

52.  Anderson  v.  Lane,  82  Ind.  102  (holding 
that  in  such  case  a  reference  to  the  property 
in  the  verdict  as  "  said  property "  is  suffi- 
cient) ;  Phoenix  Furniture  Co.  v.  Jaudon,  75 
S.  C.  229,  55  S.  E.  308;  Bossard  v.  Vaughn, 
68  S.  C.  96,  46  S.  E.  523.  See  also  Hotch- 
kiss V.  Ashley,  44  Vt.  195. 
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Where  the  answer  puts  in  issue  only  th 
title  to,  and  not  the  identity  of,  the  articl 
described  in  the  complaint,  a  verdict  tha 
"  we  the  jury  find  for  the  plaintiff  and  th 
value  of  the  property  taken  to  be  $72.05  an 
interest  "  is  sufficiently  definite,  where  the  un 
disputed  averments  of  the  complaint  sho" 
what  property  is  referred  to.  Hobbs  v.  Claris 
53  Ark.  411,  14  S.  W.  652,  9  L.  R.  A 
526. 

53.  Pierce  v.  Langdon,  3  Ida.  141,  28  Pac. 
401 ;  Richardson  v.  MeCormick,  47  Iowa  80 
holding  that  a  verdict  declaring  plaintiff  "  en 
titled  to  the  following  property  described  i 
her  petition,"  but  which  fails  to  enumerat 
the  articles,  is  so  indefinite  and  uncertai 
that  no  judgment  can  be  rendered  thereon. 

54.  Guille  v.  Fook,  13  Oreg.  577,  11  Pac 
277,  holding  that  a  verdict  which  finds  plain 
tiff  entitled  to  that  portion  of  the  propert 
described  in  the  complaint,  to  wit,  forty-nin 
hogs,  is  too  indefinite  where  the  complain 
described  sixty-six  hogs. 

55.  Singer  Mfg.  Co.  v.  Sammons,  49  Wis 
316,  5  N".  W.  788,  holding,  however,  tha 
where  a  majority  of  the  questions  propounde 
are  answered  by  a  verdict  in  the  usual  for" 
in  such  cases,  and  '  the  others  are  immaterial 
in  view  of  the  verdict  rendered,  no  error  ca 
be  predicated  on  a  refusal  to  submit  the  latte 
questions. 

56.  Stringham  v.  Cook,  75  Wis.  589,  4 
N.  W.  777,  holding  also  that  where  a  specia 
verdict  is  desired,  questions  which  on  the  evi 
dence  can  be  answered  only  in  one  wa.j  nee 
not  be  submitted  to  the  jury. 

57.  See  supra,  V,  G,  1,  c. 

58.  Faulkner  v.  Meyers,  6  Nebr.  414. 

59.  Vasey  v.  Campbell,  4  Cal.  App.  451 
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nection  with  the  issues  and  proof,  and,  although  informal  or  irregular,  will  gener- 
ally be  held  sufficient  if,  when  so  construed,  the  intention  of  the  jury  is  clear  and 
covers  all  the  issues  in  the  case,^°  and  if  no  one  is  injured  or  prejudiced  thereby, 
mere  inaccuracies  in  the  verdict  will  not  invalidate  it.*^^  But  where  the  verdict 
points  specifically  to  one  issue  and  omits  others,  it  cannot  be  aided  by  intend- 
ment,^^ except  where  material  or  immaterial  issues  are  joined  and  the  material 
issue  is  passed  upon  by  the  jury.^^  A  finding  that  plaintiff  or  defendant  is  the 
owner,  etc.,  should  be  construed  as  relating  to  his  title  or  possession  at  the  time 
the  action  was  commenced.^* 

k.  Amendment  or  Correction.  As  a  general  rule,  in  replevin  as  in  other  civil 
actions,  where  the  findings  of  the  jury  are  free  from  ambiguity  and  their  intention 
can  be  ascertained  from  the  data  given  in  the  verdict  or  referred  to  in  the  plead- 
ings, the  court  may  amend  the  verdict  in  point  of  form  or  language  so  as  to  give 
the  real  intention  full  expression  in  proper  legal  terms, as  by  rejecting  surplusage 
from  the  verdict, or  where  the  jury  find  for  plaintiff  but  award  no  damages  for 
the  detention,  by  adding  nominal  damages. But  the  court  cannot  amend  or 
change  the  verdict  of  the  jury  in  matters  of  substance, as  where  the  verdict 
finds  damages  only,  it  cannot  be  amended  by  the  court  by  entering  both  debt 
and  damages  without  the  consent  of  the  jury  or  of  proper  counsel, nor  can  a 


88  Pac.  509;  Blackfoot  Stock  Co.  v.  Delamue, 
3  Ida.  291,  29  Pac.  97. 

60.  Lindauer  v.  Teeter,  41  N.  J.  L.  255; 
Blakeslee  v.  Kossman,  44  Wis.  550. 

Joint  defendants. — Where,  under  the  plead- 
ings and  proof,  the  verdict  if  for  plaintiff 
must  be  against  defendants  jointly,  a  verdict 
against  "  defendant  *'  will  be  so  understood. 
Kluse  V.  Sparks,  10  Ind.  App.  444,  36  N.  E. 
914,  37  N.  E.  1047. 

61.  Blakeslee  x>.  Rossman,  44  Wis.  553. 

Surplusage. —  If  the  verdict  otherwise  suffi- 
ciently covers  the  issue  of  the  case,  mere  sur- 
plusage therein  should  be  disregarded.  Van 
Meter  v.  Barnett,  119  Ind.  35,  20  N.  E.  426 
(holding  that  a  verdict  in  an  action  before  a 
justice  of  the  peace  is  not  contrary  to  law, 
merely  because  the  jury  found  the  value  of 
the  property  in  controversy,  as  such  finding 
will  be  treated  as  surplusage)  ;  Kluse  v. 
Sparks,  10  Ind.  App.  444,  36  N.  E.  914,  37 
N.  E.  1047;  Lindauer  v.  Teeter,  41  N.  J.  L.  255. 

62.  Hackett  v.  Jones,  34  111.  App.  562; 
Middleton  v.  Quigley,  12  N.  J.  L.  352. 

A  construction  whereby  a  verdict  expressed 
in  the  terms  of  one  issue  is  extended  to  an- 
other issue  is  not  admissible  unless  it  appears 
to  be  the  necessary  conclusion  upon  the  whole 
record.  Middleton  v.  Quigley,  12  N.  J.  L. 
352. 

63.  Ronge  v.  Dawson,  9  Wis.  246. 

64.  Riess  r.  Delles,  45  Wis.  662. 
Presumption. —  It  has  been  held  that,  where 

the  property  is  taken  under  process,  it  will 
be  presumed  in  the  absence  of  evidence  to  the 
contrary  that  it  was  taken  from  the  possession 
of  defendant,  and  a  verdict  finding  all  the 
issues  for  defendant  will  ordinarily  be  con- 
strued with  reference  to  this  presumption,  and 
not  as  finding  that  defendant  was  not  in  pos- 
session at  the  commencement  of  the  action. 
Pitts  Agricultural  Works  v.  Young,  6  S.  D. 
557,  62  N.  W.  432. 

65.  Kamsas. — ^Pope  Bowzer,  1  Kan.  App. 
727,  41  Pac.  1048. 

Minnesota. —  Coit  v.  Waples,  I  Minn.  134. 


New  York. —  Emerson  v.  Bleakley,  2  Abb. 
Dec.  22,  2  Transcr.  App.  171,  3  Transcr.  App. 
100,  5  Abb.  Pr.  N.  S.  350,  41  How.  Pr.  511; 
Segelke  v.  Finan,  48  Hun  310,  1  N".  Y.  Suppl. 
381,  15  N.  Y.  Civ.  Proc.  1 ;  Von  Schoening  v. 
Buchanan,  14  Abb.  Pr.  185,  468. 

Wisconsin. —  Wallace  v.  Hilliard,  7  Wis. 
627. 

United  States. —  Arguellas  v.  Wood,  1  Fed. 
Cas.  No.  520,  2  Cranch  C.  C.  579,  holding  that 
where  in  replevin  for  goods  distrained  for  rent, 
the  jury  find  the  amount  of  the  rent  arrear 
in  damages  without  stating  it  to  be  the 
amount  of  the  rent,  the  court  will  permit  the 
verdict  to  be  so  amended  by  the  clerk  after 
the  jury  have  rendered  their  verdict  and  re- 
tired from  the  bar,  and  even  after  another 
cause  has  been  tried. 

Canada. —  See  Baxter  v.  Johnston,  10 
N.  Brunsw.  350. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  373. 

66.  Coit  i\  Waples,  1  Minn.  134. 

67.  Coit  V.  Waples,  1  Minn.  134 ;  Seoelke  V. 
Finan,  48  Hun  (N.  Y.)  310,  1  N,  Y.^  Suppl. 
381,  15  N.  Y.  Civ.  Proc.  1 ;  Von  Schoening  v. 
Buchanan,  14  Abb.  Pr.  (N.  Y.)   185,  468. 

A  verdict  defective  in  substance  cannot  be 
amended  by  adding  nominal  damages. 
Bemus  v.  Beekman,  3  Wend.  (N.  Y.)  667 
[reversing  7  Cow.  29].  See  also  Fi'ey  r. 
Drahos,  7  Nebr.  194,  holding  that  under 
Code  Civ.  Proc.  §  191.  providing  that  in  case 
either  the  right  of  property  or  right  of  pos- 
session be  found  in  defendant's  favor,  his 
damages  shall  be  assessed,  the  failure  of  the 
court  on  trial  without  a  jury  to  assess  at 
least  nominal  damages,  where  the  right  of 
possession  is  found  in  defendant,  can  bo  cor- 
rected only  by  a  motion  for  a  new  trial,  and 
preservation  of  all  the  testimony  bearing  on 
the  question.    And  see  i)ifra  V.  G,  3. 

68.  Bodine  r.  Swisher,  66  111.  536:  :Nroore 
r.  Devol,  14  Iowa  112:  Eaton  r.  Caldwell,  3 
Minn.  134;  Coit  r.  Waples,  1  Minn.  134; 
Wallace  r.  Hilliard,  7  Wis.  627. 

69.  Bodine  r.  Swisher,  66  111.  536. 
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verdict  be  amended  so  as  to  find  the  value  of  the  property,  where  such  value  is 
not  assessed  by  the  jury."^^  The  jury  may  likewise,  before  a  delivery  and  record 
of  the  verdict,  correct  it  to  state  separately  where  required  by  the  statute,  the 
value  of  the  goods  replevied,  and  the  damages;  or  the  court  may,  of  its  own 
motion,  remand  the  verdict  to  the  jury,  with  instructions  to  find  separately  the 
value  of  each  article  replevied,  or  to  find  the  value  of  the  property  and  damages 
for  its  detention. '^^ 

1.  Waiver  or  Curing  Defective  Verdict.  Where  the  verdict  is  defective  in 
substance,  as  to  some  matter  required  by  law,  it  cannot  be  cured  by  a  waiver  of 
one  of  the  parties;  but  mere,  inaccuracies  or  informahties  will  be  regarded  as 
waived  if  no  objection  is  made  thereto,  before  the  jury  is  discharged. "^'^  Thus  where 
the  statute  requires  that  in  the  event  of  the  jury  making  a  certain  finding  they 
shall  assess  the  value  of  the  property,  a  failure  to  make  such  an  assessment  is 
not  cured  by  an  assessment  in  the  judgment, or  by  a  waiver  of  such  defect  by 
one  of  the  parties  only.'^'^ 

2.  Value  of  Property '^^  —  a.  In  General.  A  finding  in  a  verdict  in  replevin  as 
to  the  value  of  the  property  must  ordinarily  be  supported  by  the  evidence; 
but  where  there  is  no  evidence  as  to  the  value  of  the  property,  the  jury  may  adopt 
as  such  value  the' amount  alleged  in  the  complaint, and  in  assessing  the  value 
of  the  property  involved,  the  jury  ordinarily  should  not  award  a  greater  amount 
than  that  stated  in  the  pleadings  and  included  in  the  issues  of  the  action;  ®^  but 
they  are  not  controlled  by  the  amount  stated  in  an  affidavit,  required  and  given 
as  a  basis  for  obtaining  an  order  of  delivery  of  the  property;  nor  does  the  fact 
that  an  offer  of  judgment  has  been  made,  but  refused,  control  the  jury  or  make 
it  erroneous  for  them  to  return  a  finding  for  a  less  amount  than  that  contained 
in  the  offer. It  has  been  held  that  where  the  statement  of  the  value  of  the  prop- 
erty contained  in  the  complaint  is  not  denied,  and  the  jury  omit  to  pass  upon  the 
value  of  the  property,  the  court  may  decide  on  its  value  for  the  purpose  of  making 
an  allowance,  in  addition  to  costs. The  value  of  the  property  and  damages 
for  its  taking  and  detention  constitute  separate  and  independent  items  and  must 
be  found  separately. 


70.  Eaton  v.  Caldwell,  3  Minn.  134;  Wal- 
lace V.  Hilliard,  7  Wis.  627.  Compare  Archer 
r.  Boudinet,  Code  Rep.  N.  S.  (N.  Y.)  372. 

71.  Farmers'  Packing  Co.  v.  Brown,  87  Md. 
1,  39  Atl.  625,  holding  that  a  verdict  may- 
be varied  by  the  jury  at  any  time  before  it 
is  recorded. 

Amendment  of  verdict  after  the  jury  sepa- 
rates see  Trial. 

72.  Hanf  v.  Ford,  37  Ark.  544. 

73.  Noble  v.  Epperly,  6  Ind.  468. 

74.  Archer  v.  Long,  32  S.  C.  171,  11  S.  E. 
86;  Thompson  v.  Lee,  19  S.  C.  489,  holding 
that  a  verdict  for  defendant  in  replevin  for 
one  dollar,  in  disregard  of  a  positive  instruc- 
tion that  the  jury  must  find  for  plaintiff  the 
property  in  dispute,  and  must  disregard  de- 
fendant's counter-claim,  cannot  be  cured  by 
defendant's  releasing  his  claim  to  the 
property. 

75.  Blackfoot  Stock  Co.  v.  Delamue,  3  Ida. 
291,  29  Pac.  97  (after  judgment)  ;  Kluse  v. 
Sparks,  10  Ind.  App.  444,  36  N.  E.  914,  37 
N.  E.  1047;  Gaines  v.  Tibbs,  6  Dana  (Ky.)  143. 

76.  Clinton  v.  Stovall,  45  Mo.  App.  642. 

77.  Archer  v.  Long,  32  S.  C.  171,  11  S.  E. 
86.    But  see  Dixon  v.  Atkinson,  86  Mo.  App.  24. 

78.  Amendment  or  correction  of  verdict  as 
to  assessment  of  value  of  property  see  supra, 
V,  G,  1,  k. 

[V,  G,  1,  k] 


Curing  defective  verdict  as  to  assessment 
of  value  of  property  see  supra,  V,  G,  1,  1. 

79.  Bailey  v.  Ellis,  21  Ark.  488;  Pratt  t). 
Welcome,  6  Cal.  App.  475,  92  Pac.  500; 
Ascher  f.  Schaeper,  25  Mo.  App.  L  See  also 
Harington  v.  Neely,  7  Baxt.  (Tenn.)  442. 

80.  Lillie  v.  McMillan,  52  Iowa  463,  3 
N.  W.  601  (holding  that  where  the  petition 
states  the  value  of  the  property  in  contro- 
versy and  the  answer  is  a  general  denial,  and 
no  evidence  of  value  is  offered,  it  is  proper 
for  the  jury  to  find  for  the  value  stated  in 
the  petition )  ;  North  Star  House  Furnish- 
ing Co.  V.  Rinkey,  92  Minn.  80,  99  N.  W. 
429. 

81.  Tiedman  v.  O'Brien,  36  N.  Y.  Super. 
Ct.  539. 

82.  Mills  V.  Mills,  39  Kan.  455,  18  Pac. 
521,  holding  that  in  an  action  of  replevin  in 
the  district  court,  the  value  stated  in  the 
affidavit  is  not  conclusive,  but  the  jury  may 
assess  the  value  at  any  amount  which  the 
proof  may  show,  within  the  value  alleged  in 
the  petition,  as  the  affidavit  in  such  courts 
does  not  stand  as  the  bill  of  particulars. 

83.  Bourda  v.  Jones,  110  Wis.  52,  85  N.  W. 
671. 

84.  Archer  v.  Boudinet,  Code  Rep.  N.  S. 
(N.  Y.)  372. 

85.  Mix  t?.  Kepner,  81  Mo.  93;  Chapman 
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b.  Necessity  of  Assessing  Value.  Under  most  statutes,  where  the  effect  of 
the  verdict  is  to  change  the  possession  of  the  property  from  one  party  to  another, 
as  where  the  property  has  not  been  dehvered  to  plaintiff  and  the  verdict  is  in  his 
favor,  or  where  the  property  has  been  dehvered  to  him  and  the  verdict  is  for 
defendant,  for  its  return,  there  must  be  a  finding  of  the  value  of  the  property, 
or  the  value  of  the  right  of  possession,  if  it  is  found.  But  it  has  been  held  that 
the  value  of  the  property  need  not  be  found  where  it  is  shown  by  the  evidence 
that  the  property  has  been  disposed  of  by  the  party  who  had  it  in  his  possession; 
where  the  value  of  the  property  is  stated  in  the  affidavit  attached  to  the  peti- 


te Kerr.  80  Mo.  158;  Simper  v.  White,  7 
Ohio  Cir.  Ct.  303,  4  Ohio  Cir.  Dec.  607; 
Sayers  v.  Holmes,  2  Coldw.  (Tenn.)  259. 
See  also  MeCabe  v.  Morehead,  1  Watts  &  S. 
(Pa.)  513. 

86.  Alabama. —  Levy  v.  Moog,  69  Ala.  63, 
holding  that  where  property  is  claimed  as 
exempt  from  attachment  and  a  replevin  bond 
is  given  therefor,  the  jury  shall  find  the 
value  of  the  property  in  case  the  verdict  is 
rendered  against  the  claimant. 

California. —  Etchepare  v.  Aguirre,  91  Cal. 
288,  27  Pac.  668,  929,  25  Am.  St.  Rep.  180; 
Stewart  v.  Taylor,  68  Cal.  5,  8  Pac.  605. 
Compare  Burke  v.  Koch,  75  Cal.  356,  17  Pac. 
228. 

Indiana. —  Jackson  v.  Morgan,  167  Ind. 
528,  78  N.  E.  633;  Tardy  v.  Howard,  12  Ind. 
404  (holding  that  a  verdict  does  not  author- 
ize a  judgment  for  a  return  of  the  property 
where  it  does  not  determine  the  value  of  the 
property)  ;  Given  v.  Blann,  3  Blackf.  64; 
Farrar  v.  Eash,  5  Ind.  App.  238,  31  N.  E. 
1125.  Compare  Burket  v.  Pheister,  114  Ind. 
503,  16  N.  E.  813,  holding  that,  under  Rev. 
St.  (1881)  §  1550,  where  the  cause  orig- 
inates before  a  justice,  and  the  verdict  is 
that  defendant  have  return  of  the  property, 
the  jury  need  not  assess  the  value,  or  the 
damages. 

Kentucky. —  Young  v.  Parsons,  2  Mete. 
499. 

Mississippi. —  Bedon  v.  Alexander,  47  Miss. 
254;  Pearce  v.  Twichell,  41  Miss.  344. 

Missouri. —  Caldwell  v.  Ryan,  210  Mo.  17, 
108  S.  W.  533,  124  Am.  St.  Rep.  717,  16 
L.  R.  A.  N.  S.  494;  Hohenthal  v.  Watson,  28 
Mo.  360;  Dixon  v.  Atkinson,  86  Mo.  App. 
24. 

Montana. — ^Anderson  v.  O'Laughlin,  1 
Mont.  81,  holding,  however,  that  where  the 
property  has  been  delivered  to  plaintiff  and 
the  jury  finds  for  defendant,  plaintiff  cannot 
complain  of  a  failure  to  find  the  value  of 
the  property. 

Nebraska. —  Brownell  v.  Fuller,  57  Nebr. 
368,  77  N.  W.  775;  Foss  v.  Marr,  40  Nebr. 
559,  59  N.  W^  122;  Goodwin  v.  Potter,  40 
Nebr.  553,  58  N.  W.  1128;  Search  v.  Miller, 
9  Nebr.  26,  1  N.  W.  975. 

Nevada. —  Carson  v.  Applegarth,  6  Nev. 
187. 

New  Jersey. —  Frazier  v.  Fredericks,  24 
N.  J.  L.  162. 

New  Yorfc.— O'Reilly  v.  Erlanger,  108 
N.  Y.  App.  Div.  318,  95  N.  Y.  Suppl.  760; 
Hitchcock  V.  Wimpleberg,  103  N.  Y.  App. 
Div.  53,  92  N.  Y.  Suppl.  997 ;  Conklin  v.  Mc- 


Cauley,  41  N.  Y.  App.  Div.  452,  58  N.  Y. 
Suppl.  879  (holding  that  in  such  a  case  a 
verdict  for  a  certain  sum  of  money  is  re- 
versible error,  although  there  is  no  proof 
that  the  chattel  could  be  returned,  or  in 
whose  possession  it  is)  ;  Phillips  v.  Melville, 
10  Hun  211. 

North  Carolina. —  Globe  Oil  Co.  v.  Meesick 
Grocery  Co.,  136  N.  C.  354,  48  S.  E.  781. 

Oklahoma. — McFadyen  v.  Masters,  8  Okla. 
174,  56  Pac.  1059,  11  Okla.  16,  66  Pac 
284. 

Oregon. —  Nunn  v.  Bird,  36  Oreg.  515,  59 
Pac.  808. 

Pennsylvania. —  Warner  v.  Aughenbaugh, 
15  Serg.  &  R.  9. 

South  Carolina. — Archer  v.  Long,  32  S.  C. 
171,  11  S.  E.  86,  even  though  there  is  no 
testimony  as  to  value. 

Tennessee. —  Harington  v.  Neely,  7  Baxt. 
442. 

Washington. —  Hall  v.  Law  Guarantee,  etc., 
Soc,  22  Wash.  305,  60  Pac.  643,  79  Am.  St. 
Rep.  935;  Quinn  v.  Parke,  etc.,  Mach.  Co.,  5 
Wash.  276,  31  Pac.  866  (holding  that  a 
verdict  for  plaintiff  which  merely  assesses 
damages  without  assessing  the  value  of  the 
property  is  erroneous)  ;  Meeker  r.  Johnson, 
3  Wash.  247,  28  Pac.  542. 

Wisconsin. — Aultman  Co.  v.  McDonough, 
110  Wis.  263,  85  N.  W.  980;  Rose  u.  Tolly, 
15  Wis.  443;  Wallace  v.  Hilliard,  7  Wis.  627. 

United  States. —  Williams  v.  Morrison,  28 
Fed.  872,  29  Fed.  282.  But  see  Thompson  v. 
Carbery,  23  Fed.  Cas.  No.  13,946,  2  Cranch 
C.  C.  39,  holding  that  in  replevin,  if  the  title 
to  the  goods  be  in  issue,  the  court  will  grant 
a  new  trial,  if  the  jury  give  the  defendant 
a  verdict  for  the  value  of  the  goods,  as  well 
as  damages  for  taking  them. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  377. 

87.  Search  v.  Miller,  9  Nebr.  26.  1  N.  W. 
975,  holding  that  a  verdict  which  finds  the 
right  of  possession  in  defendant,  but  does 
not  find  the  value  of  such  right,  and  pro- 
ceeds to  find  the  value  of  the  property,  is 
insufficient  and  will  not  support  a  judgment. 

88.  Dillard  r.  McClure.  64  INlo.  "App.  4SS 
(holding  that  in  such  a  case  the  verdict 
should  be  for  damages)  ;  McGraw  r.  Frank- 
lin, 2  Wash.  17.  25  Pac.  911.  26  Pac.  810 
(holding  that  where  it  is  shown  that  some  of 
the  goods  have  been  sold  to  third  persons, 
and  so  cannot  be  returned,  a  verdict  for 
damages  only,  and  not  in  the  alternative  for 
the  value  of  the  goods,  is  not  erroneous, 
especially  where  the  point  is  not  raised 
below. 
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tion/''  or  in  the  writ;  or  where  the  verdict  assesses  damages,  which  are  evidently 
the  amount  of  the  value  of  the  property;  nor  is  an  assessment  of  the  value  of 
the  property  necessary  as  to  property,  whether  a  part  or  the  whole  thereof,  which 
is  in  possession  of  the  prevaihng  party  at  the  time  the  verdict  is  returned. It 
has  also  been  held  that  the  jury  need  not  assess  the  value  of  the  property  where 
the  action  is  for  cpecific  property,  and  not  in  alternative  of  damages,  and  the  prop- 
erty remains  in  the  possession  of  the  sheriff. 

e.  Time  of  Valuation.  Under  some  statutes  the  assessment  of  the  value  of 
the  property,  when  required,  must  be  as  of  the  date  of  the  trial,  and  not  as  of 
the  time  of  taking,  or  as  of  the  commencement  of  the  action,  or  as  of  the  time 
of  the  demand  therefor,  except  that  where  the  property  has  been  disposed  of 
or  destroyed,  so  as  to  render  it  impracticable  to  determine  its  value  at  the  time 


89.  Schaffer  v,  Faldwesch,  16  Mo.  337. 

90.  Heald  v.  Cushman,  30  Me.  461,  holding 
that  where  the  value  of  the  articles  is  stated 
in  the  writ,  plaintiff  cannot  take  exception 
after  judgment  that  the  jury  should  have 
found  the  value  of  the  articles,  if  he  did  not 
request  instructions  to  that  effect. 

91.  Jeffreys  v.  Greeley,  20  Fla.  819;  West- 
ern Stage  Co.  V.  Walker,  2  Iowa  504,  65  Am. 
Dec.  789  (holding  that  a  verdict  for  defend- 
ant in  replevin  need  not  find  the  value  of 
the  property,  if  it  find  damages  which  are 
evidently  the  amount  of  the  value  of  the 
property,  with  interest,  which  finding  is  not 
complained  of  as  to  the  amount  by  either 
side)  ;  Brannin  Bremen,  2  N.  M.  40.  But 
see  Eaton  v.  Caldwell,  3  Minn.  134,  holding 
that  where  the  value  has  not  been  assessed 
by  the  jury,  it  cannot  be  assumed  to  be  the 
amount  of  damages  found. 

92.  Indiana. —  Indiana  Union  Traction  Co. 
V.  Bick,  40  Ind.  App.  451,  81  N.  E.  617; 
Busching  v.  Sunman,  19  Ind.  App.  683,  49 
N.  E.  1091;  Van  Gundy  v.  Carrigan,  4  Ind. 
App.  333,  30  N.  E.  933. 

loioa. —  Williams  v.  Wilcox,  66  Iowa  65, 
23  N.  W.  266. 

Kansas. —  Samuels  v.  Burnham,  (App. 
1900)  61  Pac.  755. 

Michigan. —  Merrill  v.  Butler,  18  Mich. 
294. 

Minnesota. —  Cumbey  v.  Lovett,  76  Minn. 
227,  79  N.  W.  99  (holding  that  this  rule  ap- 
plies where  the  right  of  property  is  special 
as  well  as  where  it  is  general)  ;  Hecklin  v. 
Ess,  16  Minn.  51;  Coit  v.  Waples,  1  Minn. 
134. 

Nebraska. —  Hanscom  v.  Burmwood,  35 
Nebr.  504,  53  N.  W.  371;  Kellar  v.  Van 
Brunt,  1  Nebr.  (Unoff.)  301,  95  N.  W.  668, 
holding  that  a  verdict  in  replevin  in  which 
plaintiff  has  possession,  and  claims  a  special 
ownership,  is  not  contrary  to  law  because  it 
does  not  find  the  value  of  plaintiff's  owner- 
ship, or  the  value  of  the  property. 

New  York. —  Woodburn  v.  Chamberlin,  17 
Barb.  446,  holding  a  valuation  is  not  neces- 
sary as  to  a  specific  part  of  the  property  in 
the  prevailing  party's  possession.  But  see 
Tracy  v.  New  York,  etc.,  R.  Co.,  9  Bosw. 
396. 

Oregon. —  Prescott  v.  Heilner,  13  Oreg. 
200,  9  Pac.  403. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  385. 
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93.  Avery  v.  Avery,  12  Tex.  54,  62  Am. 
Dec.  513. 

Where  there  is  no  alternative  judgment  for 
the  value  of  the  property  and  none  for  dam- 
ages, defendant,  in  case  of  a  verdict  for 
plaintiff,  is  not  prejudiced  by  a  failure  to 
find  the  value  of  the  property.  Kennedy  v. 
Clayton,  29  Ark.  270. 

94.  Alabama. —  Avary  v.  Perry  Stove  Mfg. 
Co.,  96  Ala.  406,  11  So.  417. 

Arizona. —  Gray  v.  Robinson,  4  Ariz.  24, 
33  Pac.  712. 

California. —  Phillips  v.  Sutherland, 
(1884)  2  Pac.  32. 

Missouri. —  Richey  v.  Burnes,  83  Mo.  362; 
Standard  Oil  Co.  v.  Meyer  Bros.  Drug  Co., 
84  Mo.  App.  76;  Merrill  Chemical  Co.  v. 
Nickells,  66  Mo.  App.  678;  Kendall  Boot, 
etc.,  Co.  V.  Bain,  46  Mo.  App.  581;  Hoester 
V.  Teppe,  27  Mo.  App.  207;  Schultz  v.  Hick- 
man, 27  Mo.  App,  21,  holding  that  the  assess- 
ment of  the  property  must  be  based  on  the 
value  at  the  time  of  the  trial,  and  plaintiff 
cannot  complain  because  the  jury  found  the 
value  to  be  as  sworn  to  by  plaintiff  when 
suing  out  the  writ,  after  allowing  for  the 
difference  between  that  date  and  the  day  of 
trial. 

New  York. —  O'Reilley  v.  Erlanger,  108 
N.  Y.  App.  Div.  318,  95  N.  Y.  Suppl.  760; 
Gilroy  v.  Everson-Hickok  Co.,  103  N.  Y.  App. 
Div.  574,  93  N.  Y.  Suppl.  132,  holding  that 
the  statute  requiring  a  verdict  in  replevin 
to  find  the  value  of  the  chattel  at  the  time 
of  trial  is  not  satisfied  by  finding  it,  without 
any  evidence,  as  stated  in  plaintiff's  affi- 
davit, made  twenty-seven  months  before  the 
trial. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  379. 

Presumption. —  Where  the  jury  fixes  the 
value  of  the  property  at  a  given  sum,  it  will 
be  conclusively  presumed  that  such  was  its 
value  at  the  time  of  the  trial,  Pabst  Brew- 
ing Co.  V.  Rapid  Safety  Filter  Co.,  56  Misc. 
(N.  Y.)  445,  107  N.  Y.  Suppl.  163. 

95.  Merrill  Chemical  Co.  v.  Nickells,  66 
Mo.  App.  678. 

96.  Duffus  V.  Schwinger,  79  Hun  (N.  Y.) 
541,  29  N.  Y.  Suppl.  930,  holding  that  where 
a  verdict  in  replevin  finds  the  value  of  the 
property  at  the  time  of  demand,  instead  of 
at  the  time  of  the  trial,  contrary  to  Code 
Civ.  Proc.  §  1726,  the  verdict  will  be  set 
aside. 
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of  the  trial,  its  value  should  be  assessed  as  at  the  time  of  the  wrongful  taking  or 
detention  thereof.^'  Under  other  statutes,  however,  particularly  where  the  prop- 
erty has  been  disposed  of  or  destroyed,  if  plaintiff  recovers,  the  value  of  the  prop- 
erty is  to  be  assessed  as  of  the  time  the  cause  of  action  accrued,  that  is,  at  the  time 
of  the  wrongful  taking  or  detention,  and  if  defendant  recovers,  as  of  the  time 
when  the  property  is  replevied  from  him.^^ 

d.  Separate  Value  of  Each  Article  —  (i)  7a^  General.  In  some  jurisdic- 
tions, the  value  of  each  article  need  not  be  assessed  separately,  under  a  statute 
requiring  that  the  value  of  the  property  be  found,  but  a  finding  of  the  total  aggre- 
gate value  of  the  property  is  ordinarily  sufficient,^  unless  the  prevailing  party,  to 
whom  the  property  is  to  be  returned,  demands  a  valuation  of  each  article  sepa- 
rately.^ Under  some  statutes  a  finding  of  the  value  of  any  specific  portion  of  the 
property  is  necessary  only  where  there  is  an  instruction  to  that  effect  by  the 
court,  and  in  the  absence  of  such  an  instruction  or  a  demand  therefor,  a  failure 
to  so  find  will  not  invalidate  the  verdict,^  and  under  such  a  statute  if  the  finding 
is  by  the  court  it  is  not  error  for  it  to  find  the  aggregate  value,  particularly  where 
issue  is  taken  only  upon  the  aggregate  value. ^  But  under  most  statutes,  the 
jury  must,  as  far  as  practicable,  assess  the  value  of  each  article  separately,^  when 
required  to  do  so  by  either  party, ^  particularly  where  the  party  against  whom 
the  verdict  is  found  and  who  is  in  possession  has  the  privilege  of  returning  all 
or  any  number  of  the  articles  in  satisfaction  of  the  judgment  fro  tanto,  and  the 
articles  sought  to  be  recovered  are  distinct  and  separate,^  although  whatever,  in 


97.  Willson  v.  Smith,  60  Mo.  App.  469. 
See  also  Werner  v.  Graley,  54  Kan.  383,  38 
Pac.  482. 

98.  McLeod  v.  Capehart,  50  Minn.  101,  52 
N.  W.  381;  Sherman  v.  Clark,  24  Minn.  37. 

99.  Sherman  v.  Clark,  24  Minn.  37;  Ber- 
thold  V.  Fox,  13  Minn.  501,  97  Am.  Dec.  243; 
Aultman  Co.  v.  McDonough,  110  Wis.  263, 
85  N.  W.  980. 

1.  Copeland  v.  Kilpatrick,  38  Colo.  208,  88 
Pac.  472;  Stevenson  v.  Lord,  15  Colo.  131,  25 
Pac.  313;  Caldwell  v.  Bruggerman,  4  Minn. 
270.  See  also  Woodburn  v.  Chamberlin,  17 
Barb.  (N.  Y.)  446. 

2.  Caldwell  v.  Bruggerman,  4  Minn.  270, 
holding  that,  where  a  part  only  of  the  prop- 
erty can  be  recovered,  the  prevailing  party 
should  be  allowed  to  elect  to  take  that  part 
and  a  judgment  for  the  value  of  the  re- 
mainder thereof,  and  may  demand  that  the 
jury  assess  the  value  of  the  property  sepa- 
rately. 

3.  Kellogg  V.  Burr,  126  Cal.  38,  58  Pac. 
306;  Bank  v.  Calkins,  16  S.  D.  445,  93  N.  W. 
646. 

An  error  can  arise  in  such  a  case  only 
where  such  an  instruction  will  be  pertinent 
and  proper,  and  the  instruction  is  asked  and 
refused.  Whetmore  v.  Rupe,  65  Cal.  237,  3 
Pac.  851. 

4.  Black  V.  Hilliker,  130  Cal.  190,  62  Pac. 
481  (holding  that  the  failure  of  the  trial 
court,  without  a  jury,  in  finding  for  defend- 
ant, to  find  the  separate  value  of  each  article 
involved,  is  not  ground  for  a  reversal  where 
plaintilf  has  only  alleged  in  his  complaint 
their  aggregate  value)  ;  Kellogg  v.  Burr,  126 
Cal.  38,  58  Pac.  306;  Brenot  v.  Robinson,  108 
Cal.  143,  41  Pac.  37;  Whetmore  v.  Rupo,  65 
Cal.  237,  3  Pac.  851  (holding  that  a  judg- 
ment for  defendant  in  replevin  is  not  in- 
validated because  the  value  of  each  separate 


article  is  not  found,  as  plaintiff  has  not  the 
option  of  returning  each  separate  article  or 
paying  its  value) . 

5.  Avary  v.  Perry  Stove  Mfg.  Co.,  96  Ala. 
406,  11  So.  417.  See  also  Black  Raven  Coal 
Co.  V.  Edmonson,  108  S.  W.  955,  33  Ky.  L. 
Rep.  3. 

Suflaciency. —  A  verdict  in  a  trial  of  title 
to  a  stock  of  goods,  which  states  the  number 
and  value  of  each  of  the  different  articles 
composing  the  stock,  the  value  of  each  lot 
separately,  and  then  the  aggregate  value  of 
the  whole  stock,  substantially  complies  with 
such  statute.  Avary  v.  Perry  Stove  Mfg. 
Co.,  96  Ala.  406,  11  So.  417. 

6.  Johnson  v.  Fraser,  2  Ida.  404,  18  Pac. 
48;  Williams  v.  Wilcox,  66  Iowa  65,  23 
N.  W.  266,  holding,  however,  that  where  in 
an  action  for  specific  chattels  the  judgment 
is  for  plaintiff,  defendant  is  not  prejudiced 
by  the  failure  of  the  court  to  find  the  value 
of  each  article. 

7.  Arkansas.— Hohhs  i\  Clark,  53  Ark.  411, 
14  S.  W.  652,  9  L.  R.  A.  526 ;  Hanf  r.  Ford, 
37  Ark.  544  (holding  that  defendant  has  an 
election  to  return  any  of  the  property  or  its 
value  and  is  entitled  for  this  purpose  to  have 
the  value  fixed  by  the  jury)  ;  Xoland  v. 
Leech,  10  Ark.  504. 

Mississippi. —  Brady  v.  Cook,  68  Miss,  636, 
10  So.  56;  Spratlev  r.  Kitchens.  55  Miss. 
578;  Whitfield  v.  Whitfield,  40  INIiss.  352; 
Drane  v.  Hilzhoim,  13  Sm.  &  M.  336;  Bear- 
ing r.  Ford,  13  Sm.  &  :\r.  269. 

North  Carolina. —  Rowland  r.  Mann.  2S 
N.  C.  38. 

Tomcsscc. —  Savers  v.  Holmes.  2  Coldw. 
259 ;  Nashville  Ins.,  etc.,  Co.  r.  Alexander, 
10  Humphr.  378;  Pickett  r.  Bridges.  10 
Tlumphr.  171. 

yv.rfls.— Colo  r.  Crawford,  60  Tex.  124,  5 
S.  W.  646;  Cook  r.  Halsoll,  65  Tex.  1  (hold- 

[V,  G,  2,  d,  (I)] 


1536    [34  Cye.] 


REPLEVm 


common  understanding,  are  parts  of  one  whole  may  be  treated  in  the  verdict  as 
one  article  and  valued  accordingly.*  But  it  has  been  held  that  it  is  not  necessary 
that  the  jury  should  assess  the  value  of  the  articles  separately  where  a  return 
thereof  is  not  possible/  where  there  is  no  allegation  or  proof  to  support  such  a 
finding/^  or  where  no  demand  is  made  at  the  time  of  the  verdict  for  a  separate 
valuation;  "  and  where  a  party  makes  no  request  for  such  valuation  before  ver- 
dict, or  fails  to  object  to  a  verdict  in  solido  before  the  jury  is  discharged,  he  thereby 
waives  his  right  to  a  separate  valuation. 

(ii)  Remedy  For  Failure  to  Find.  Where  the  value  of  each  separate 
article  is  not  found,  as  required,  the  remedy  of  the  aggrieved  party  is  by  motion 
for  a  venire  de  novo  before  the  jury  is  discharged,^^  or  by  a  new  trial,^''  or,  under 
some  statutes,  if  the  verdict  is  valid  in  other  respects  it  may  be  remanded  to  the 
inferior  court,  with  an  order  to  award  a  writ  of  inquiry  to  ascertain  such  separate 
values. 

e.  Value  of  Special  Interest.  As  a  general  rule,  where  the  verdict  for  the 
return  of  the  property  or  its  value  is  in  favor  of  a  party  who  has  only  a  special  or 
limited  interest  therein,  it  must  find  and  specify  the  nature,  extent,  and  amount 
or  value  of  such  special  interest,  which  finding  must  not  exceed  the  amount  or 
value  of  such  interest;  and  where  there  is  a  finding  of  such  special  interest  and 
it  is  within  the  value  of  the  property  as  proved,  it  is  not  necessary  that  there  shall 
be  a  general  finding  of  the  value  of  the  property.^*  It  has  been  held,  however, 
that  this  doctrine  is  applicable  only  where  a  return  of  the  property  may  be  awarded 


ing  that  a  verdict  against  parties  who  have 
replevied  property  should  find  the  value  of 
various  items,  as  they  have  the  right  under 
the  statute  to  return  a  part  in  satisfaction 
pro  tanto)  ;  Hoeser  v.  Kraeka,  29  Tex.  450; 
Blakeley  v.  Duncan,  4  Tex.  184;  Bowman  v. 
Weber,  (Civ.  App.  1897)  41  S.  W.  493. 
See  42  Cent.  Dig.  tit.  "Replevin,"  §  380. 

8.  Henry  v.  Dillard,  68  Miss.  536,  9  So. 
298  (holding  that,  in  replevin  for  a  mare 
and  colt,  it  is  no  ground  for  vacating  the 
judgment  that  there  was  not  a  separate 
finding  for  the  value  of  each  article,  the 
mare  and  colt  being  so  intimately  connected 
as  to  constitute  one  whole)  ;  Drane  V.  Hilz- 
heim,  13  Sm.  &  M.  (Miss.)  336. 

9.  Samuels  v.  Burham,  (Kan.  App.  1900) 
61  Pac.  755;  Brady  v.  Cook,  68  Miss.  636,  10 
So.  56. 

10.  Knox  V.  Noble,  25  Kan.  449;  Byrne 
V.  Lynn,  18  Tex.  Civ.  App.  252,  44  S.  W. 
311,  544. 

11.  Blake  v.  Powell,  26  Kan.  320;  Avery  v. 
Popper,  (Tex.  Civ.  App.  1898)  45  S.  W.  951. 

12.  Hobbs  V.  Clark,  53  Ark.  411,  14  S.  W. 
652,  9  L.  R.  A.  526;  Johnson  v.  Eraser,  2 
Ida.  (Hash.)  404,  18  Pac.  48  (holding  that 
where  several  articles  are  sought  to  be  re- 
covered, if  either  party  desires  a  finding  of 
the  value  of  each  article,  he  should  request 
that  such  a  finding  be  made  or  he  cannot 
take  advantage  of  the  jury's  failure  to  do 
so)  ;  Dunlap  v.  Flowers,  21  Okla.  600,  96 
Pac.  643;  Avery  v.  Popper,  (Tex.  Civ.  App. 
1898)  45  S.  W.  951. 

13.  Hanf.  v.  Ford,  37  Ark.  544. 

14.  Hanf  V.  Ford,  37  Ark.  544. 

15.  Spratley  v.  Kitchens,  55  Miss.  578; 
Drane  v.  Hilzheim,  13  Sm.  &  M.  (Miss.) 
336. 

16.  Michigan. —  Alderman   v,  Manchester, 
[V,  G.  2,  d,  (I)] 


49  Mich.  48,  12  N.  W.  905;  Farmers'  L.  &  T. 
Co.  V.  St.  Clair,  34  Mich.  518,  holding  that, 
in  replevin  by  a  mortgagee  of  a  railroad  com- 
pany against  a  town  treasurer,  to  recover  pos- 
session of  cars  and  locomotive  seized  by  de- 
fendant for  taxes  assessed  on  the  railroad 
company's  lands,  a  verdict  for  defendant  is 
fatally  defective  if  it  fails  to  specify  defend- 
ant's interest. 

Missouri. —  Dixon  v.  Atkinson,  86  Mo.  App. 
24,  holding  that  the  jury  should  rightly  ad- 
just the  respective  interests  of  the  parties. 

Nebraska. —  Mueller  v.  Parcel,  71  Nebr.  795, 
99  N.  W.  684;  Creighton  v.  Haythorn,  49 
Nebr.  526,  68  N.  W.  934,  holding  that  a  ver- 
dict for  defendant  whose  claim  arises  from  a 
Hen  on  the  property,  without  a  finding  as  to 
the  value  of  his  possession,  is  not  responsive 
to  the  issues  and  is  contrary  to  law. 

Nev)  York.— Wood  v.  Orser,  25  N.  Y.  348. 

Oklahoma. — •  Chandler  v.  Colcord,  1  Okla. 
260,  32  Pac.  330. 

Wisconsin. —  Warner  V.  Hunt,  30  Wis.  200; 
Fitzpatrick  v.  Warren,  1  Pinn.  541. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  384. 

17.  California. —  Pico  v.  Martinez,  55  Cal. 
148. 

Colorado. —  Witkowski  v.  Hill,  17  Colo. 
372,  30  Pac.  55. 

Georgia.— 'Rb.j  v.  Byrd,  118  Ga.  86,  44 
S.  E.  818. 

Michigan. —  Kennedy  v.  Dawson,  96  Mich. 
79,  55  N.  W.  616. 

Mississippi. —  Lloyd  v.  Goodwin,  12  Sm.  & 
M.  223. 

New  York. —  Townsend  v.  Bargy,  57  N.  Y. 
665 ;  Cochran  v.  Gottwald,  40  N.  Y.  Super.  Ct 
442. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  384. 

18.  Earle  v.  Burch,  21  Nebr.  702,  33  N.  W. 
254;  Single  V.  Barnard,  29  Wis.  463. 
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as  an  alternative  with  judgment  for  its  value/^  and  hence  does  not,  apply  to  a 
verdict  in  favor  of  a  party  who  is  in  possession  under  a  chattel  mortgage,  with 
authority  to  dispose  of  the  property  according  to  the  terms  of  the  mortgage,  and 
according  to  law,  to  satisfy  the  mortgage  debt  or  any  part  thereof;  nor  in  case 
of  replevin  by  one  partner  against  another  partner  for  the  possession  of  partnership 
property  need  there  be  a  finding  of  the  value  of  the  successful  partner's  special 
interest  in  the  property .^^  It  has  also  been  held  in  an  action  of  replevin  for  goods 
distrained,  on  an  issue  of  no  rent  in  arrear,  that  the  jury  may  fix  the  amount  of 
rent  due  with  interest  from  the  time  the  writ  of  replevin  is  sued  out,  and  are  not 
confined  to  the  value  of  the  goods  distrained.^^ 

3.  Damages.^^  While  the  question  of  damages  is  not  the  prime  object  of  an 
action  of  replevin,  and  it  is  not  essential,  in  the  absence  of  allegations  and  proof, 
to  the  validity  of  a  verdict  therein  that  they  shall  be  assessed  in  favor  of  the  pre- 
vailing party,^*  and  the  omission  to  so  find  is  not  such  a  defect  as  may  be  com- 
plained of  by  the  party  against  whom  the  verdict  is  rendered,^^  yet  in  order  to 
warrant  a  judgment  for  damages,  the  verdict  must  assess  damages  as  such,^^  and 
as  a  general  rule  the  question  of  damages  is  one  of  the  issues  in  the  case  and  if 
there  is  any  proof  to  support  it  there  should  be  a  finding  assessing  them.^^  Thus 
as  a  general  rule  a  verdict  for  the  recovery  or  return  of  the  property  to  plaintiff 
or  defendant  as  the  case  may  be  should  assess  damages  in  his  favor  for  the  taking 
or  detention,  or  both,^^  and  such  verdict  may  be  for  a  certain  sum  as  damages 


19.  Woodruff  t\  King,  47  Wis.  261,  2  K  W. 
452. 

20.  Woodruff  v.  King,  47  Wis.  261,  2  N.  W. 
452. 

21.  -Jenkins  v.  Mitchell,  40  Nebr.  664,  59 
N.  W.  90,  holding  that  where  one  partner  by 
replevin  takes  the  partnership  property  from 
the  possession  of  the  other,  the  value  of  de- 
fendant's possession  shall  be  assessed  at  the 
full  value  of  the  property,  as  no  accounting 
can  be  had  in  an  action  of  replevin  to  deter- 
mine his  actual  interest. 

22.  Albright  y.  Pickle,  4  Yeates  (Pa.)  264. 
See  also  Arguelles  v.  Wood,  1  Fed.  Cas.  No. 
520,  2  Cranch  C.  C.  579. 

23.  Amendment  of  verdict  by  adding  nomi- 
nal damages  see  supra,  V,  G,  1,  k. 

24.  Connecticut. —  Norman  Printers'  Sup- 
ply Co.  V.  Ford,  77  Conn.  461,  59  Atl.  499, 
lolding  that  it  is  not  essential  that  a  verdict 
for  plaintiff  should  assess  damages  unless  re- 
quired by  the  proof, 

Indiana, —  Buck  i\  Young,  1  Ind.  App.  558, 
27  N.  E.  1106,  holding  that,  although  dam- 
ages, are  claimed,  if  not  proved,  none  need  be 
found  in  the  verdict. 

Missouri. —  Hopper  v.  Hopper,  84  Mo.  App. 
117,  holding  that  a  verdict  in  replevin  which 
finds  for  plaintiff  will  support  a  judgment, 
although  it  does  not  assess  the  damages,  since 
the  statute  requiring  such  an  assessment  is 
for  the  benefit  of  plaintiff,  and  he  may  waive 
compliance  therewith. 

IS-cw  Hampshire. —  McKean  v.  Cutler,  48 
N.  H.  370  [overruling  Kendall  v.  Fitts,  22 
^  N.  H.  1]. 

Canada. —  Fearon  p.  Murray,  ION.  Brunsw. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  38C, 
387. 

25.  Moorhouse  v.  Donaca,  14  Oreg.  430,  13 
Pac.  112;  Gaines  v.  White,  1  S.  D.  434,  47 
N.  W.  524,  holding  that  since  damages  are 
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not  the  prime  object  of  an  action  of  claim 
and  delivery,  but  are  the  nominal  issue  only, 
a  general  verdict  for  plaintiff  without  assess- 
ing damages  will  not  be  set  aside  at  defend- 
ant's instance. 

26.  Black  v.  Winterstein,  6  Nebr.  224,  in 
which  it  was  further  held  that  assessing  the 
value  of  the  property  will  not  answer  this 
purpose.  See  also  Wolf  v.  Meyer,  12  Ohio 
St.  432. 

27.  Smith  v.  Aurand,  10  Serg.  &  P.  (Pa.) 
92  (holding  that  on  the  issue  of  no  rent  in 
arrear  a  finding  that  defendant  have  damages 
and  costs  is  regular )  ;  Newton  v.  Brown,  1 
Utah  287  (holding  that,  in  replevin  against 
a  sheriff  for  property  seized  by  him  while  in 
transit  from  one  place  to  another,  the  jury  in 
assessing  damages  should  be  governed  by  the 
value  of  the  property  at  the  place  of  deten- 
tion) . 

Value  of  property  as  damages. —  Where  the 
verdict  is  for  defendant  and  plaintiff  is  in 
possession,  it  has  been  held  that  the  damages 
should  be  assessed  for  the  value  of  the  prop- 
erty. Messer  v.  Bailey,  31  N.  H.  9 ;  Kendall 
v.  Fitts,  22  N.  H.  1.  'So  if  the  verdict  is  for 
defendant  and  the  property  in  the  meanwhile 
has  remained  in  the  possession  of  a  third  per- 
son, who  has  acquired  a  special  claim  upon  it, 
the  verdict  should  bo  for  defendant  for  dam- 
ages for  the  full  value  of  the  property  when 
replevied,  Taylor  i*.  Eichardson,  4  Houst. 
(Del.)  300. 

28.  California. — ^Ryan  v.  Fitzgerald.  87  Cal. 
345,  25  Pac.  546. 

Indiana. —  Jackson  r.  ^Morgan.  167  Tnd.  528, 
78  N.  E.  633;  Crocker  r.  Hoffman,  48  Ind. 
207;  Farrar  r.  Eash,  5  Ind.  App.  238,  31 
N.  E,  1125. 

Minnesota. —  Leonard  r,  IMaijinnis.  34  !Minn, 
506.  26  N.  W.  733, 

]\fissouri. —  ITohonthal  r.  Watson.  28  Mo. 
360;  Dixon  r.  Atkinson,  86  Mo.  App.  24. 
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without  specifying  whether  for  the  taking  or  detention.^^  A  finding  of  damages 
must  be  supported  by  the  evidence  and  cannot  be  based  on  mere  conjecture.^^ 

H.  Judgment  —  1.  Form  and  Requisites  —  a.  In  General.  The  judgment 
in  replevin  should  determine  the  rights  of  the  parties  with  respect  to  every  part 
of  the  property  in  controversy,^^  and  although  there  has  been  held  to  be  no  author- 
ity in  law  for  inserting  equitable  conditions  into  the  finding  and  judgment  in 
replevin,^^  great  latitude  is  allowed  and  the  statutory  action  is  considered  suffi- 
ciently flexible  to  authorize  both  legal  and  equitable  rights  to  be  determined  in 
such  action,  it  being  the  policy  of  the  code  and  statutes  to  settle  all  the  equities 
in  the  property,  the  subject  of  the  controversy,  in  one  action.^^  But  a  judgment 
similar  to  that  rendered  in  assumpsit  is  not  proper,^*  nor  can  a  recovery  as  for 
money  had  and  received  be  had  when  the  action  is  in  the  form  of  replevin  to 
recover  money  not  -specifically  described. Where  there  is  a  failure  to  recover 
for  the  property  not  seized  because  it  is  not  shown  to  have  been  in  the  possession 
of  defendant  at  the  time  of  the  institution  of  the  action,  care  should  be  taken  to 


Nebraska. —  Search  v.  Miller,  9  Nebr.  26,  1 
N.  W.  975. 

'New  Hampshire. —  Messer  v.  Bailey,  31 
N.  H.  9;  Kendall  v.  Fitts,  22  N.  H.  1. 

New  Jersey. —  Frazier  v.  Fredericks,  24 
N.  J.  L.  102. 

New  Yor/c— O'Reilly  v.  Erlanger,  108  N.  Y. 
App.  Div.  318,  95  N.  Y.  Suppl.  760;  Hitch- 
cock V.  Wimpleberg,  103  N.  Y.  App.  Div.  53, 
92  N.  Y.  Suppl.  997  [affirming  45  Misc.  293, 
92  N.  Y.  Suppl.  291];  Phillips  r.  Melville,  10 
Hun  211,  holding  that  in  replevin  for  property 
which  has  not  been  delivered  to  plaintiff,  the 
jury  should  assess  its  value,  and  damages  for 
its  detention,  and  not  simply  render  a  general 
verdict  for  damages. 

Pennsylvania. —  Warner  v.  Aughenbaugh,  15 
Serg.  &  R.  9. 

Tennessee. —  Parham  v.  Riley,  4  Coldw.  5, 
holding  that  under  Code,  §  3389,  where  the 
jury  find  for  plaintiff,  they  must  assess  his 
damages  for  the  seizure  and  detention. 

Wisconsin. —  Aultman  Co.  v.  McDonough, 
110  Wis.  263,  85  N.  W.  980. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  386. 

A  verdict  against  two  defendants  not 
jointly  liable,  and  having  no  privity  of  in- 
terest upon  which  to  base  a  joint  responsi- 
bility, should  find  against  each  for  such  dam- 
ages as  are  proven  for  the  detention  by  him. 
Norris  v.  Clinkscales,  47  S.  C.  488,  25  S.  E. 
797. 

29.  Ryan  v.  Fitzgerald,  87  Cal.  345,  25 
Pac.  546;  Witcher  v.  Watkins,  11  Colo.  548, 
19  Pac.  540.  But  see  Phillips  v.  Melville,  10 
Hun  (N.  Y.)  211. 

Presumptions. —  Where  the  verdict  is  for  a 
certain  sum  as  damages,  it  will  be  presumed 
to  cover  both  the  taking  and  detention,  where 
both  are  alleged  in  the  complaint.  Ryan  v. 
Fitzgerald,  87  Cal.  345,  25  Pac.  546. 

30.  Ascher  v.  Schaeper,  25  Mo.  App.  1. 

31.  Rose  V.  Tollev,  15  Wis.  443.  See  Delin 
V.  Stohl,  2  N.  Y.  civ.  Proc.  222. 

A  docket  entry  made  by  the  clerk  by  di- 
rection of  the  judge  of  a  finding  for  defendant 
in  replevin  is  not  a  final  judgment  but  rather 
in  the  nature  of  a  memorandum  of  his  de- 
cision upon  the  question  which  party  was  en- 
titled to  prevail,  and  the  court  may  afterward 
order  a  return  of  the  property  and  assess  the 
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damages  on  defendant's  motion.  Ashcroft  v. 
Simmons,  163  Mass.  437,  40  N.  E.  171. 

32.  Rose  V.  Tolley,  15  Wis.  443.  But  see 
Bassett  v.  Haren,  61  Minn.  346,  63  N.  W. 
713;  Kulzer  v.  Simonton,  41  Wash.  587,  84 
Pac.  582,  holding  that  where  in  replevin  by 
a  seller  of  lumber  the  evidence  justified  a  ver- 
dict against  the  fraudulent  buyer  and  a  third 
person,  who  obtained  possession  without  pay- 
ing anything  except  freight  charges  for 
transportation  from  the  seller's  mill  to  the 
place  of  delivery,  the  seller  must  repay  the 
freight  to  obtain  a  judgment  for  the  return 
of  the  lumber  or  its  value. 

33.  McFayden  v.  Masters,  11  Okla.  16,  66 
Pac.  284,  8  Okla.  174,  56  Pac.  1059;  Brook  V. 
Bayless,  6  Okla.  568,  52  Pac.  738,  holding 
that  the  gist  of  the  action  is  the  right  of 
plaintiff  to  the  immediate  possession  of  the 
property  at  the  commencement  of  the  action, 
and  if  the  title  or  rights  of  the  parties  to  the 
property  should  change  pendente  lite  the  judg- 
ment should  adjust  the  equities  between  them 
as  such  equities  stand  at  the  time  of  its  rendi- 
tion. And  see  Deposit  Nat.  Bank  v.  Rogers, 
166  N.  Y.  380,  59  N.  E.  922  [affirming  44 
N.  Y.  App.  Div.  357,  61  N.  Y.  Suppl.  155]. 

34.  Nichols  v.  Dodson  Lead,  etc.,  Co.,  85 
Mo.  App.  584;  Hamilton  v.  Clark,  25  Mo. 
App.  428.  But  see  Lehman-Higginson  Grocer 
Co.  V.  McClain,  (Kan.  1901)  64  Pac.  1029. 

35.  Sager  v.  Plain,  44  N.  Y.  445. 

In  replevin  before  a  justice  of  the  peace 
where  the  chattel  is  not  taken  the  judgment 
should  award  possession  to  plaintiff  and  fix 
the  value  of  the  chattel  and  declare  plaintiff 
entitled  to  such  value  unless  the  property  is 
delivered  to  him.  Delin  v.  Stohl,  2  N.  Y.  Civ. 
Proc.  222.  And  see  Green  v.  Farrin,  11  Ohio 
Cir.  Ct.  294,  5  Ohio  Cir.  Dec.  181,  holding 
that  where  in  replevin  a  justice  of  the  peace 
entered  judgment  finding  the  right  of  prop- 
erty and  possession  in  plaintiff,  "  and  I  do 
assess  his  damages  in  the  premises  $125.00 
and  costs  of  suit,"  the  judgment,  although 
informal,  was  sufficient  as  a  basis  for  an  ac- 
tion on  the  redelivery  bond. 

Effect  of  stipulation  releasing  sheriff.— A 
stipulation  by  parties  in  replevin  that  the  at- 
tached property  shall  be  turned  over  to  a  third 
person  to  await  final  judgment  releases  the 
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embody  this  fact  in  the  verdict  or  judgment  so  as  to  avoid  a  plea  of  res  ad  judicata 
in  any  subsequent  proceedings  to  recover  it.^*^ 

b.  Description  of  Property.  A  judgment  in  replevin  is  bad  for  uncertainty, 
where  it  fails  to  specify  and  properly  describe  the  particular  property  sought  to 
be  recovered;  and  does  not  refer  to  any  other  pleading  or  paper  which  contains 
a  sufficiently  definite  description/^  so  as  to  render  it  possible  to  identify  the  prop- 
erty and  guide  the  party  ordered  to  deliver  it,^^  or  to  inform  the  sheriff  serving 
the  execution  what  property  is  included  and  what  excluded. A  judgment  which 
refers  to  the  property  described  in  the  complaint  is  fatally  defective  if  the  descrip- 
tion in  the  complaint  is  defective/^  but  a  judgment  is  not  invalidated  by  uncer- 
tainty of  description  caused  by  a  mistake  where  from  the  whole  of  the  record  it 
can  easily  be  known  what  was  intended;  and  a  judgment  that  plaintiff  recover 
"the  property  in  controversy"  is  not  bad  for  uncertainty  in  the  recovery  where, 
although  the  petition  claims  several  articles,  the  record  shows  that  the  controversy 
is  reduced  to  a  specific  number  of  them.^^ 

c.  Parties.  Where  property  sought  to  be  replevied  has  never  been  delivered 
to  one  who  interpleads  in  the  replevin  suit,  no  verdict  or  judgment  can  be  rendered 
against  him  for  either  the  property  or  the  money. Nor  can  judgment  for  a 
return  be  rendered  against  part  of  several  defendants,  who  never  claimed  or  held 
possession ;  but  where  defendants  have  a  joint  possession,  a  joint  judgment 
against  them  is  proper;  and  where  two  defendants  are  sued  jointly,  and  judg- 
ment goes  against  plaintiff,  it  is  proper  to  render  a  joint  judgment  in  favor  of 
defendants;  and  in  a  joint  replevin  suit  there  may  be  judgment  for  one  plaintiff 
and  against  another;  and  conversely,  in  replevin  against  several  defendants, 
the  court  may  adjudge  the  return  of  the  goods  in  favor  of  such  of  defendants  as 
are  entitled  to  a  return  and  refuse  it  as  to  the  others ;  and  thus  upon  a  verdict 
for  defendants  in  replevin,  where  one  of  three  defendants  disclaims,  the  judgment 
may  be  for  the  other  two  defendants;  or  the  judgment  may  award  a  part  of  the 
property  to  each  of  two  or  more  defendants. 


sheriff,  and  judgment  in  form  only  can  be 
taken  against  him.  Temple  v.  Alexander,  53 
Cal.  3. 

Where  plaintiff  in  replevin  dies  and  the  suit 
is  recovered  by  the  heir  under  Code,  §  2849, 
because  no  one  would  administer  on  the  es- 
tate, a  personal  judgment  against  the  heir 
is  not  absolutely  void  but  is  merely  revers- 
ible error,  the  proper  judgment  under  Code, 
§  2257,  being  that  the  creditor  have  judgment 
and  execution  against  the  land  descended. 
Edgington  v.  Jamison,  2  Lea  (Tenn.)  569. 

36.  Krosmopolski  v.  Paxton,  58  Miss.  581. 

37.  Cooke  v.  Aguirre,  86  Cal.  479,  25  Pac. 
5  (description  of  property  as  "  two  stallion 
horses  "  held  insufficient )  ;  Pierce  v.  Langdon, 
3  Ida.  141,  28  Pac.  401 ;  Harris  v.  Austell,  2 
Baxt.  (Tenn.)  148. 

38.  Cooke  v.  Aguirre,  86  Cal.  479,  25  Pac.  5. 

39.  McGregor  v.  Lang,  32  Mont.  568,  81 
Pac.  343  (where,  however,  the  description  was 
held  to  be  sufficient)  ;  Harris  v.  Austell,  2 
Baxt.  (Tenn.)  148. 

40.  Carrier  v.  Carrier,  71  Wis.  Ill,  36 
N.  W.  626. 

41.  Welch  V.  Smith,  45  Cal.  230;  Pierce  v. 
Langdon,  3  Ida.  141,  28  Pac.  401. 

42.  Mullaney  v.  Humes,  48  Kan.  368,  29 
Pac.  691,  47  Kan.  99,  27  Pac.  817. 

43.  Coleman  v.  Reel,  75  Iowa  304,  39  N.  W. 
510,  9  Am.  St.  Rep.  484. 

44.  Chandler  v.  Smith,  34  Ark.  527 ;  Meyer 
V.  White,  4  Colo.  App.  342,  35  Pac.  879. 


45.  Ream  v.  McElhone,  50  Kan.  409,  31 
Pac.  1075 ;  Hulett  b\  Patterson,  6  Pa.  Cas.  22, 
8  Atl.  917. 

46.  West  Michigan  Sav.  Bank  v.  Howard, 
52  Mich.  423,  18  N  W.  199. 

47.  Myers  V.  Moulton,  71  Cal.  498,  12  Pac. 
505;  Watson  v.  Buckler,  29  Oreg.  235,  45 
Pac.  765. 

Where  defendants  claim  title,  one  as  as- 
signee and  the  other  as  purchaser  from  him, 
it  is  error  to  enter  a  money  judgment  in  their 
favor  jointly.  Redpath  v.  Brown,  71  Mich. 
258,  39  N.  W.  51. 

48.  Hamilton  v.  Browning,  94  Ind.  242. 

49.  Woodburn  V.  Chamberlin,  17  Barb. 
(N.  Y.)  446. 

But  one  part-owner  of  a  chattel  cannot 
have  judgment  against  another  part-owner 
for  possession,  one  having,  as  much  right  to 
possession  as  the  other,  nor  can  defendant 
have  judgment  for  the  possession  of  the  part 
owned  by  him,  nor  for  the  value  thereof,  if 
possession  be  not  given  bv  plaintiff.  INIills  r. 
Malott,  43  Ind.  248. 

50.  Jandt  V.  Pottliast,  102  Iowa  223,  71 
N.  W.  216  (holdino-,  however,  that  in  replevin 
a  judgment  in  favor  of  several  defendants 
jointly  for  the  value  of  the  goods  was  erro- 
neous, where  one  of  them  claimed  no  interest 
therein,  and  did  not  ask  for  their  return  or 
value)  :  Fischer  V.  Johnson,  74  Mo.  App.  64. 

51.  Pili^er  r.  Marder,  55  Nebr.  113,  75 
N.  W.  559. 
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d.  Conformity  to  Verdict,  Findings,  or  Pleadings.  The  general  rule  tliat  a 
judgment  must  conform  to  and  be  warranted  by  the  verdict  and  findings  applies 
in  replevin. Thus  the  judgment  must  not  embrace  issues  which  the  jury  did 
not  determine,^^  but  must  be  responsive  to  the  pleading  and  the  evidence  under 
them/^  and  where  the  verdict  assesses  the  value  of  the  property  replevied  or  the 
damages  for  its  detention  at  a  sum  greater  than  that  alleged  in  the  petition,  and 
no  amendment  is  made  or  asked,  the  judgment  should  be  entered  only  for  the 
sum  stated  in  the  petition,^^  and  thus  under  a  declaration  in  replevin  alleging 


52.  See  Judgments,  23  Cyc.  820  et  seq. 

53.  California. —  Cooke  v.  Aguirre,  86  Cal. 
479,  25  Pac.  5. 

Florida. —  Holliday  v.  McKinne,  22  Fla. 
153.  '  ' 

Iowa. —  Moore  v.  Devol,  14  Iowa  112. 

Michigan. —  Guerold.  v.  Holtz,  103  Mich. 
118,  61  N.  W.  278  (holding  that  a  general 
verdict  for  plaintiff  in  replevin,  fixing  the 
sum  due  under  a  contract  of  sale  of  a  piano, 
and  giving  plaintiff  a  lien  for  that  amount, 
does  not  warrant  the  entry  of  a  judgment 
that  the  jury  assess  such  amount  as  damages 
for  detention)  ;  Gidday  v.  Witherspoon,  35 
Mich.  368  (holding  that,  under  the  Michigan 
statute  (Comp.  Laws  (1871),  §  6754),  re- 
quiring that  in  replevin,  where  a  claim  of 
lien  is  set  up,  it  shall  be  specifically  found, 
the  court  cannot  establish  such  a  claim  by 
judgment  \^hen  it  is  not  so  found)  ;  Sweetzer 
V.  Mead,  5  Mich.  107  (holding  that  nothing 
but  a  general  finding  or  joint  special  prop- 
erty in  defendants  to  an  action  of  replevin 
entitled  them  to  a  joint  judgment,  and  a  find- 
ing that  each  of  two  defendants  has  an  inde- 
pendent lien  for  a  specified  amount  on  the 
property  replevied  will  not  support  a  joint 
judgment  for  the  value  of  the  property). 

Neljraska. —  Leighton  v.  Stuart,  10  Nebr. 
224,  4  N.  W.  1051. 

Jerscii. —  Tumulty  v.  Jordan,  67 
N.  J.  L.  509;  51  Atl.  466,  holding  that  a 
judgment  for  value  is  defective  which  in- 
cludes all  the  goods  found  to  be  plaintiff's, 
not  excepting  those  not  found  to  liave  been 
in  the  possession  of  defendants. 

Neio  York.— Walsh  v.  Kelly,  40  N.  Y.  556 
[affirming  27  How.  Pr.  359],  holding  that 
where  the  jury  find  in  favor  of  plaintiff,  as- 
sessing the  value  of  the  property  and  the 
amount  of  damages,  a  judgment  for  the  whole 
amount  with  costs  is  bad  in  form  and  must 
be  corrected. 

North  Caroiina. — Spencer  v.  Bell,  109  N.  C. 
39,  13  S.  E.  704. 

Oklahoma. —  Everett  V.  Akins,  8  Okla.  184, 
56  Pac.  1062. 

Vermont. —  Poor  V.  Woodburn,  25  Vt,  234. 

'Wisco7isin. —  Young  v.  Lego,  38  Wis.  206. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  394. 

Substantial  conformity  is  suf&cient  (Lewi- 
sohn  V.  Apple,  12  N.  Y.  Civ.  Proc.  274.  See 
Smith  V.  Aurand,  10  Serg.  &  R.  (Pa.)  92)  ; 
and  a  judgment  is  good,  although  based  upon 
a  verdict  wrong  in  form  but  right  in  sub- 
stance (Leonard  v.  Maginnis,  34  Minn.  506, 
23  N.  W.  733). 

A  judgment  in  the  alternative  which  fails 
to  conform  to  the  pleadings  and  verdict  is 
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erroneous.  Eaton  v.  Caldwell,  3  Minn.  134 
(holding  that  where  the  verdict  fails  to  find 
the  value  of  the  property,  a  judgment  award- 
ing such  value  in  the  alternative  is  irreg- 
ular) ;  Welton  v.  Baltezore,  17  Nebr.  399,  21 
N.  W.  1.  And  see  Wagner  Typewriter  Co.  v. 
Robinson,  84  N.  Y.  Suppl.  281.  Thus,  success 
upon  the  plea  of  non  cepit  does  not  entitle 
defendant  to  a  judgment  for  the  return  of  the 
property  or  for  its  value  as  a  substitute 
(Pierce  v.  Van  Dyke,  6  Hill  (N.  Y.)  613; 
Douglass  V.  Garrett,  5  Wis.  85)',  and  in  some 
jurisdictions  a  defendant  is  not  entitled  to  an 
alternative  judgment  for  the  return  of  the 
property  or  its  value  where  his  plea  or  answer 
fails  to  make  the  appropriate  demand  (Ban- 
ning V.  Marleau,  101  Cal.  238,  35  Pac.  772; 
Hinehman  v.  Doak,  48  Mich.  168,  12  N.  W. 
39,  holding  that  where  a  defendant  in  re- 
plevin sets  up  no  right  or  claim  to  the  prop- 
erty, but  denies  having  been  in  possession 
when  the  writ  was  issued  and  served,  and  de- 
fends on  that  ground,  and  has  verdict  in  his 
favor,  that  he  did  not  unlawfully  detain,  etc., 
he  has  no  claim  to  a  judgment  for  the  return 
of  the  property,  or  for  its  value;  Pabst 
Brewing  Co.  v.  Butchart,  68  Minn.  303,  71 
N.  W.  273;  Fowler  v.  Carr,  55  Mo.  App.  145. 
And  see  Gould  v.  Scanncil,  13  Cal.  430,  hold- 
ing that  in  an  action  to  recover  personal 
property,  where  plaintiff  has  obtained  pos- 
session by  a  proceeding  in  the  nature  of  re- 
plevin, the  ansAver  must  set  up  that  change 
of  possession,  that  there  may  be  proper  aver- 
ments on  which  judgment  for  a  return  or  the 
value  can  be  based),  although  in  other  juris- 
dictions a  defendant  in  the  action  who  sets 
up  title  in  himself,  on  the  issue  being  found 
for  him,  is  entitled  to  a  judgment  for  return 
or  for  the  value  of  the  property,  and  for  dam- 
ages for  its  detention,  without  an  express 
prayer  therefor  (Deford  v.  Hutchison,  45  Kan. 
332,  2  Pac.  60;  Bates  v.  Buchanan,  2  Bush 
(Ky)  117). 

Where  a  defendant  prayed  only  for  the  re- 
turn of  the  property,  it  was  sufficient  in  case 
he  prevailed  in  the  suit  to  justify  a  judg- 
ment awarding  him  the  value  of  the  prop- 
erty in  case  a  return  thereof  could  not  be 
had.  Myers  v.  Moulton,  71  Cal.  498,  12  Pac. 
505. 

54.  Child  V.  Child,  13  Wis.  17. 

55.  Hamilton  v.  Clark,  25  Mo.  App.  428; 
McCarty  Hudsons,  24  Wend.  (K,  Y.)  291. 
See  Gallipolis  Furniture  Co.  v.  Symmes,  19 
Ohio  Cir.  Ct.  659,  10  Ohio  Cir.  Ct.  514. 

56.  O'Neal  v.  Wade,  3  Ind.  410;  Ward  V. 
Masterson,  10  Kan.  77;  Kersenbrock  v.  Mar- 
tin, 12  Nebr.  374,  11  N.  W.  462;  Brook  V. 
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a  stated  amount  to  be  the  value  of  the  property,  it  is  error  to  enter  judgment  for 
a  greater  sum  as  such  value;  but  plaintiff  by  consenting  to  a  reduction  may 
have  judgment  entered  in  form  producing  the  same  result  as  if  the  verdict  had 
been  correctly  rendered;  and  while  a  judgment  for  the  return  of  property  in 
a  replevin  suit,  under  a  verdict  which  fails  to  find  the  value  of  the  property  to 
be  returned,  is  erroneous,  yet  in  the  absence  of  an  appeal  therefrom,  it  is  not  void^ 
and  in  such  case  if  the  party  recovering  elects  to  have  the  property  returned  and 
demands  the  same,  he  is  entitled  to  receive  it ;  and  where  an  error  has  been  made 
in  the  form  of  a  judgment,  by  which  its  scope  has  been  enlarged,  or  its  amount 
increased  beyond  that  plainly  authorized  by  a  verdict,  referee's  report,  or  decision 
of  court,  the  judgment  is  not  void  or  inoperative;  the  error  being  an  irregularity 
merely  which  must  be  corrected,  if  at  all,  by  motion  in  the  court  of  original  juris- 
diction.^^ As  a  general  rule,  under  a  plea  of  non  cepit  alone,  or  of  non  detinet 
alone, ®^  or  on  issue  joined  on  pleas  of  non  cepit  and  non  detinet,  it  is  error  to  render 


Bayless,  6  Okla.  568,  52  Pac.  738.  See  Burke 
V.  Koch,  75  Cal.  356,  17  Pac.  228. 

If  plaintiff  count  in  the  detinet,  he  can  re- 
cover damages  for  the  detention  only  until 
replevin,  although  he  should  prove  the  prop- 
erty still  in  defendant's  possession.  Plain- 
tiff can  recover  no  more  than  he  seeks.  Truitt 
V.  Revill,  4  Harr.  (Del.)  71. 

Where  no  damages  are  alleged,  the  amount 
of  the  recovery  cannot  exceed  the  alleged  value 
of  the  property.   Hotchkiss  v.  Jones,  4  Ind.  260. 

In  Mississippi  it  is  held  that  the  rule  that 
damages  in  excess  of  the  amount  laid  in  the 
declaration  are  not  recoverable  does  not  ap- 
ply to  actions  in  replevin.  White  v.  Graves, 
24  Miss.  166. 

In  Florida,  under  section  20,  of  the  Prac- 
tice Act  of  1861  (McClellan  Dig.  §  28,  p.  817), 
it  is  held  that  the  ad  damnum  in  a  declara- 
tion for  the  recovery  of  specific  goods  refers 
to  damages  to  be  recovered  for  their  deten- 
tion, and  not  to  the  value  of  the  goods ;  and 
when  plaintiff  elects,  under  the  replevin  stat- 
ute, to  take  judgment  for  the  value,  the  judg- 
ment will  not  be  reversed  as  erroneous  be- 
cause it  exceeds  the  amount  of  such  ad 
damnum.  Anderson  v.  Carlin,  24  Fla.  199,  3 
So.  577. 

57.  Ocala  Foundrv,  etc.,  Works  v.  Lester, 
49  Fla.  199,  38  So.  51.  Compare  Singer  Mfg. 
•Co.  V.  Doxey,  65  Ind.  65,  holding  that  in  an 
action  to  recover  the  possession  of  personal 
property,  the  value  placed  upon  the  property 
by  plaintiff  in  his  complaint  is  not  to  be  re- 
garded as  a  limitation  upon  the  amount  of 
plaintiff's  recovery,  if  the  property  cannot  be 
found,  or  if,  from  any  other  cause,  having 
obtained  a  judgment  for  its  recovery,  he 
should  fail  to  get  possession  thereof.  In  this 
case  it  was-  further  held  that  if  such  value 
were  an  absolute  limitation  upon  the  amount 
of  plaintiff's  recovery,  then  the  complaint 
might  have  been  so  amended,  on  trial  in  the 
court  below,  as  to  make  the  averment  of  the 
value  of  the  property  correspond  with  the 
proof  of  its  value;  and  therefore,  in  this 
court,  it  will  be  deemed  and  taken  to  have 
been  thus  amended. 

Where  the  value  of  replevied  property  is 
fixed  by  a  special  finding  on  sufficient  evi- 
dence, a  judgment  rendered  on  a  general  ver- 


dict limited  to  the  same  amount  will  not  be 
disturbed.  Citizens'  Nat.  Bank  v.  Wedgwood, 
45  Nebr.  143,  63  N.  W.  375. 

In  replevin  before  a  justice  of  the  peace, 
if  plaintiff  fix  a  value  within  the  jurisdiction 
of  the  justice,  but  less  than  the  real  value, 
he  is  bound  by  the  valuation ;  and  if  the 
property  is  not  restored  by  the  writ  he  can- 
not recover  a  greater  amount  than  the  value 
fixed.    Gray  v,  Jones,  1  Head  (Tenn.)  542. 

58.  Young  V.  Willet,  8  Bosw.  (N.  Y. 
486. 

59.  State  v.  Dunn,  60  Mo.  64. 

60.  Corn  Exch.  Bank  v.  Blye,  119  N.  Y. 
414,  23  N.  E.  805  [reversing  54  Hun  312,  7 
N.  Y.  Suppl.  434]. 

61.  Florida. —  Hopkins  v.  Burney,  2  Fla. 
42, 

Illinois. —  Underwood  v.  White,  45  111.  437; 
Vose  V.  Hart,  12  111.  378.  And  see  Hanford 
V.  Obrecht,  38  111.  493,  where,  in  an  action  of 
replevin,  the  pleas  were  non  cepit,  property 
in  defendant,  property  in  a  third  person,  and 
justification  of  the  taking  uiider  an  execution 
against  such  third  person,  and  it  was  held  to 
be  an  error  to  award  a  retorno  habendo  upon 
merely  a  verdict  of  not  guilty. 

Kentucky. —  Bonner  v.  Coleman,  3  B.  Mon. 
464. 

Massachusetts. — Whitwell  r.  Wells,  24  Pick. 
25;  Simpson  v.  McFarland,  18  Pick.  427,  29 
Am.  Dec.  602. 

Isfeio  York. — '  People  r.  Niagara  Ct.  C.  PI., 
4  Wend.  217. 

See  42  Cent.  Dig.  tit.  "  Replevin."  §  403. 

But  where,  with  a  plea  of  non  cepit,  a  brief 
statement  was  filed  by  defendant  that  the 
property  was  in  a  third  person ;  that  defend- 
ant, being  an  officer,  had  attached  it  as  the 
property  of  such  third  person,  and  that  the 
property  was  not  in  plaintifl",  and  it  was  held 
that  on  a  verdict  that  defendant  "  did  not 
take,"  defendant  was  entitled  to  a  indjiment 
of  return.    INIoulton  r.  Bird.  31  :\ro."2nG. 

62.  Neis  r.  Gillon.  27  Ark.  184  (unless  he 
plead  with  the  general  issue,  or  give  notice  of 
matter,  which,  if  properly  pleaded  by  avowry, 
or  cognizance  would  be  a  bar  to  the  action)  ; 
Brown  r.  Sanford.  22  Ark.  76;  Johnson  v. 
Howe,  7  111.  342;  Dyer  f.  Brown.  71  111.  App. 
317.    But  see  Saunderson  r.  Lace.  2  Pinn. 
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a  judgment  awarding  a  return  of  the  property  to  defendant;  but  under  some 
statutes  the  plea  of  non  detinet  puts  in  issue  not  only  the  detention  of  the  goods 
but  also  the  property  of  plaintiff  therein  and  justifies  a  return. If  the  right 
of  property  is  put  in  issue  by  defendant,  and  the  finding  is  in  his  favor,  the  reward 
of  a  retorno  habendo  is  held  to  be  a  matter  of  course,  whether  prayed  for  by  the 
plea  or  not;  but  under  some  statutes  it  is  held  that  defendant  cannot  have 
judgment  for  the  return  of  the  property  or  its  value,  unless  he  has  claimed  a  return 
in  his  plea  or  answer.  Where  the  property  has  been  taken  from  defendant  and 
delivered  to  plaintiff,  and  judgment  is  rendered  for  defendant,  it  has  been  held 
that  he  cannot  recover  damages  unless  a  claim  therefor  is  set  up  in  the  answer; 
but  under  some  of  the  statutes  the  rule  is  otherwise.®^  Where  the  evidence  fails 
to  show  the  dehvery  of  the  property  to  plaintiff,  a  general  finding  for  defendant 
will  not  support  a  judgment  for  the  return  of  the  property;  but  the  general  rule 
is  that  in  replevin,  w^here  a  plea  in  alDatement  is  sustained,  defendant  is  entitled 
to  judgment  for  the  return  of  the  property. '^'^ 

e.  Amendment  and  Correction.    The  rules  relating  to  amendment  and  cor- 


(Wis.)  257,  1  Chandl.  231,  holding  that  under 
the  territorial  statute,  defendant  in  replevin, 
under  the  plea  of  non  detinet,  in  case  he  suc- 
ceeds, is  entitled  to  a  return  of  the  property 
replevied  and  damages. 

63.  Bourk  v.  Riggs,  38  111.  320;  Mattson  v. 
Hanisch,  5  111.  App.  102. 

64.  Noble  v.  Epperly,  6  Ind.  414;  Ford  v. 
Ford,  3  Wis.  399. 

65.  Illinois. —  King  r.  Ramsay,  13  111.  619; 
Harris  v.  McCasland,  20  111.  App.  430. 

Indiana. — Williams  v.  Kessler,  82  Ind.  183; 
Matlock  V.  Straughn,  21  Ind.  128;  Conner  v. 
Comstock,  17  Ind.  90. 

Kentucky. —  Stephens  v.  Frazier,  2  B.  Mon. 
250. 

Maine. —  Hoeffner  v.  Stratton,  57  Me.  360. 

Massachusetts. —  Hoffman  v.  Noble,  6  Mete. 
68,  39  Am.  Dec.  711. 

Minnesota. —  Adamson  v.  Sundbv,  51  Minn. 
460,  53  N.  W.  761. 

Montana. —  Levelle  v.  Lowry,  5  Mont.  498, 
6  Pac.  337;  Anderson  v.  O'Laughlin,  1  Mont. 
81. 

Ne-w  Hampshire. —  See  Brackett  v.  Whid- 
den,  3  N.  H.  17. 

Oklahoma. —  Kuhlman  v.  Willams,  1  Okla. 
136,  28  Pac.  867. 

Pennsylvania. —  W^eidel  i\  Roseberry,  13 
Serg.  &  R.  178. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  403. 

But  see  Hunt  v.  Bennett,  4  Greene  (Iowa) 
512,  where,  in  a  replevin  suit,  the  jury  found 
"for  the  defendant  $50.00,"  and  it  was  held 
that  the  judgment  rendered  on  the  verdict 
should  not  be  for  a  return  of  the  property, 
and  that  the  verdict  implied  that  plaintiff 
was  entitled  to  the  property  by  paying  the 
fifty  dollars. 

Where  the  plea  of  the  general  issue  only  is 
interposed,  return  of  the  property  may  not 
be  ordered  where  judgment  is  rendered  for 
defendant  on  the  sole  ground  that  he  had  law- 
ful possession  at  the  time  the  writ  issued, 
because  no  demand  had  been  made.  Farrah 
V.  Bursley,  100  Mich.  547,  59  N.  W.  245; 
Pierce  v.  Van  Dyke,  6  Hill  (N.  Y.)  613; 
Heeron  v.  Beckwith,  1  Wis.  17. 

66.  Pico  V.  Pico,  56  Cal.  453 ;  Wm.  S.  Mer- 
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rill  Chemical  Co.  v.  Nickells,  66  Mo.  App. 
678;  Fowler  v.  Carr,  55  Mo.  App.  145.  But 
see  Puller  v.  Thomas,  36  Mo.  App.  105. 

67.  Whitcomb  v.  Hoffman,  14  Hun  (N.  Y.) 
335;  Shafer  v.  Russell,  28  Utah  444,  79  Pac. 
550,  holding  further  that  under  Rev.  St. 
(1898)  §§  2960,  2968,  such  claim  must  be 
set  up  by  a  statement  of  facts,  and  a  mere 
clause  in  the  prayer  for  relief  asking  for 
damages  is  insufficient. 

Where  the  taking  was  accompanied  with 
wrong  and  outrage,  although  the  declaration 
contain  no  count  claiming  special  damages, 
nor  any  averment  that  the  taking  was  accom- 
panied with  circumstances  of  outrage  and  op- 
pression, damages  beyond  the  value  of  the 
property  taken  may  be  given.  Schofield  v. 
Ferrers,  46  Pa.  St.  438.  But  if  consequential 
damages  are  claimed,  not  necessarily  or 
naturally  resulting  from  the  tortious  act, 
they  must  be  specially  pleaded.  Schofield  v. 
Ferrers,  46  Pa.  St.  438. 

68.  Schrandt  v.  Young,  62  Nebr.  254,  86 
N.  W.  1085  (holding  that  under  a  general 
denial  defendant  may  recover  every  item  of 
damages  properly  allowable  to  him  for  the  de- 
tention of  the  property)  ;  Creighton  v.  New- 
ton, 5  Nebr.  100  (holding  that  under  the 
statute  defendant  may  under  a  general  denial 
have  such  affirmative  relief  in  damages  as 
may  be  right  and  proper  under  the  evidence)  ; 
Merrick  County  School  Dist.  No.,  2  v.  Shoe- 
maker, 5  Nebr.  36  (holding  that  under  the 
statute  the  jury  must  assess  for  defendant 
such  damages  as  they  shall  think  just  and 
proper,  whether  he  pleads  a  general  denial, 
new  matters  as  a  defense,  or  a  demand  for 
damages ) . 

69.  McKeal  v.  Freeman,  25  Ind.  151;  Con- 
ner V.  Comstock,  17  Ind.  90. 

70.  Walko  V.  Walko,  64  Conn.  74,  29  Atl. 
243;  Kendrick  v.  Watkins,  54  Miss.  495. 
But  see  Gould  v.  Barnard,  3  Mass.  199,  hold- 
ing that  where  defendant  in  replevin  pleads 
a  want  of  an  indorser  in  abatement  of  the 
w^rit,  without  any  suggestion  entitling  him 
to  the  possession  of  the  goods,  and  the  writ 
is  abated,  he  is  entitled  to  a  judgment  for 
costs,  but  not  for  a  return. 
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rection  of  judgments  in  actions  generally  '^^  apply  to  judgments  in  replevin. 
Thus  the  court  may  on  motion  modify  or  correct  the  judgment  so  as  to  mold 
it  in  conformity  with  the  verdict  or  findings/^  and  judgment  absolute  for  the 
value  of  the  goods  may  be  amended  into  judgment  in  the  alternative;  and  con- 
versely where,  in  an  action  for  the  possession  of  personal  property,  plaintiff  does 
not  claim  delivery  of  the  goods,  and,  notwithstanding,  a  judgment  in  the  alter- 
native for  a  return  or  for  the  value  is  entered,  plaintiff  will  be  permitted  to  amend 
the  judgment;  but  an  amendment  will  not  be  allowed  where  the  judgment  in 
its  resulting  form  would  be  unwarranted  by  the  verdict  or  not  in  accordance  with 
the  statute  in  force  at  the  time  of  rendition  of  the  original  judgment, and  the 
court  may  refuse  an  amendment  for  mistake  of  the  clerk  where  the  party  seeking 
the  amendment  acquiesced  in  the  judgment  as  rendered  for  a  long  time.^^ 

2.  By  Default.  Judgment  by  default  may  be  had  in  replevin  as  in  other 
civil  actions, '^^  and,  as  in  other  civil  actions,  a  default  may  be  set  aside. '^^  Such 
a  judgment  may  be  rendered  for  want  of  a  sufficient  affidavit  of  defense;  but 
in  order  to  sustain  the  judgment  the  affidavit  filed  in  the  cause  must  appear  to 
have  been  sworn  to.^^    A  judgment  by  default  in  replevin  for  more  than  the 


71.  See  Judgments,  23  Cyc.  632  et  seq. 

72.  Sumner  v.  Cook,  12  Kan.  162,  where 
through  omission  or  mistake  of  the  clerk 
judgment  was  entered  simply  for  costs. 

Judgment  in  excess  of  the  value  as  set 
forth  in  the  writ  and  the  narr.  may  be  cured 
by  amendment  even  in  the  court  of  review. 
Cassidy  v.  Elias,  90  Pa.  St.  434;  Reilly  v. 
Maryman,  18  Fed.  Cas.  No.  11,672,  1  Hayw. 
«fc  H.  9,  where  in  replevin  to  recover  goods 
distrained  for  rent  in  which  there  was  judg- 
ment for  return  of  the  goods  replevied  and 
for  the  rent  in  arrear,  the  court  on  motion 
ordered  so  much  of  the  judgment  as  called 
for  a  return  of  the  goods  to  be  stricken  out. 

Where  a  replevin  suit  is  dismissed  for  the 
want  of  a  declaration  and  a  judgment  given 
against  plaintiff  for  costs,  the  court  cannot 
at  a  subsequent  term  on  a  notice  to  plaintiff 
that  a  writ  of  retorno  habendo  will  be  ap- 
plied for  so  amend  the  record  as  to  find  the 
property  in  question,  and  determine  that  he 
recover  it  from  plaintiff,  the  failure  to  award 
such  writ  on  the  dismissal  of  the  replevin 
suit  not  authorizing  the  court  to  review  its 
own  judgment  at  a  subsequent  term  and  then 
enter  a  judgment  which  should  have  been 
entered  in  the  first  instance.  Lill  v.  Stookey, 
72  111.  495. 

73.  Meads  v.  Seaman,  92  Cal.  221,  28  Pac. 
935;  Clark  v.  Dreyer,  9  Colo.  App.  453,  48 
Pac.  818;  Berthold  v.  Fox,  21  Minn.  51 
(where  through  mistake  the  clerk  entered  an 
absolute  money  judgment  upon  a  verdict  in 
the  alternative)  ;  Fitzhugh  v.  Wiman,  9 
N.  Y.  559  (where  plaintiff  having  only  a 
special  interest  in  the  property,  and  judg- 
ment being  entered  for  his  interest,  it  was 
amended  into  judgment  for  the  goods  or  for 
their  value  assessed  at  this  amount)  ;  Stauff 
V.  Maher,  2  Daly  (N.  Y.)  142. 

74.  Aldrich  v.  Thiel,  3  Code  Rep.  (N.  Y.) 
91. 

75.  McGriff  v.  Reid,  37  Fla.  51,  19  So. 
339. 

76.  Miller  v.  Daly,  55  Nebr.  771,  76  N.  W. 
447,  holding  that  in  an  action  dismissed  for 
want  of  jurisdiction,  a  simple  judgment  for 


the  value  of  the  property,  entered  upon  the 
express  waiver  by  defendant  of  the  return  of 
the  property  to  him,  cannot,  as  a  matter  of 
right,  almost  a  year  later,  be  amended  upon 
his  motion  so  that  the  judgment  shall  be  for 
the  return  of  the  property  or  for  its  value. 

77.  Kehoe  v.  Rounds,  69  111.  351.  And  see 
cases  cited  infra,  this  section. 

A  claimant  who  intervenes  but  without 
being  made  defendant  is  not  entitled  to 
judgment  by  default  against  the  original 
plaintiff,  as  no  issue  can  properly  be  made 
until  the  settlement,  of  the  suit  between  the 
original  parties.  Ettringham  v.  Handy,  60 
Miss.  334. 

Where  defendant  sets  up  a  counter-claim 
for  damages  accruing  from  the  seizure  of  the 
property  which  he  alleges  to  be  wrongful, 
and  plaintiff  fails  to  file  a  reply  thereto,  it 
is  error  to  order  judgment  by  default,  and 
an  inquiry  in  favor  of  defendant  on  the 
counter-claim,  as  the  issue  raised  as  to  the 
lawfulness  of  the  seizure  is  undetermined. 
Phipps  V.  Wilson,  125  N.  C.  106,  34  S.  E. 
227. 

In  replevin  against  several  defendants,  some 
not  served,  and  none  of  whom  appear,  final 
judgment  cannot  be  entered  against  defend- 
ants in  default  until  the  issue  as  to  the  other 
defendants  is  disposed  of.  Ouly  v.  Dickin- 
son, 5  Coldw.  (Tenn.)  486. 

78.  See,  generally.  Judgments,  23  Cyc.  734 
ct  seq. 

79.  Colvard  v.  Clute,  6  Wend.  (N.  Y.)  540. 

80.  Painter  v.  Snvder,  22  Pa.  Super.  Ct. 
603,  under  act  April  19,  1901  (P.  L. 
88). 

Judgment  by  default  for  want  of  an  ap- 
pearance cannot  bo  ontored  in  an  action  of 
replevin  under  act  of  Juno  13.  1836.  0<rilbo 
V.  Bennett,  1  Pa.  Co.  Ct.  575;  Crofut  r. 
Chichester,  3  Phila.  (Pa.)  457. 

If  the  clerk  fails  to  enter  the  appearance 
of  defendant  as  required  by  statute,  tlio  lat- 
ter cannot  avail  himself  of  the  omission 
upon  motion  to  set  aside  a  default  entered. 
Rosier  v.  Havnos,  6  Wend.  (X.  Y.)  547. 

81.  Kehoe  V,  Rounds.  69  111.  351. 

[V,  H,  2] 


1544    [34  Cyc] 


REPLEVIN 


amount  claimed  in  the  petition  and  indorsed  on  the  summons  is  erroneous/^  but 
may  be  permitted  to  stand  upon  remission  of  the  surplus. 

3.  On  Offer.  A  mere  nominal  defendant  has  no  right,  without  the  knowledge 
or  consent  of  the  real  party  in  interest,  to  make  a  stipulation  for  dismissal  of  the 
suit  without  judgment,  unless  the  real  party  in  interest  has  refused  to  indemnify 
him;  and  when  he  is  indemnified  a  judgment  awarding  the  property  to  the 
claimant,  entered  in  pursuance  of  an  offer  by  the  nominal  party  at  claimant's 
instance,  without  the  knowledge  of  the  real  party  in  interest  will  be  set  aside  on 
motion. An  offer  made  after  a  return  of  the  property  to  plaintiff,  to  allow 
judgment  for  damages  for  detention,  with  costs,  without  adjudging  the  title  to 
the  property,  is  insufficient  for  any  purpose. 

4.  Partial  Recovery.  Plaintiff  may  have  judgment  according  to  the  extent 
of  his  title  proved, and  if,  on  an  issue  as  to  plaintiff's  title,  he  proves  he  has  title 
to  a  part  only  of  the  property,  defendant  is  entitled  to  judgment  for  return  of 
the  other  part,  and  to  damages  for  the  taking;  but  a  plaintiff  in  replevin  to  whom 
chattels  are  delivered  having  established  title  to  a  portion  thereof  only  is  not 
entitled  to  judgment,  upon  surrendering  the  remainder  to  persons  found  by  the 
jury  to  be  owners,  who  are  not  made  parties;  and  where  the  property  replevied 
has  been  delivered  to  plaintiff  under  the  writ,  it  is  error  to  render  judgment  for 
him  for  part  of  the  property,  leaving  defendant  to  his  remedy  on  the  bond  as  to 
the  rest,  in  regard  to  which  the  court  finds  that  for  want  of  testimony  it  is  unable 
to  determine  the  rights  of  the  parties.®*^ 

5.  Election  Between  Recovery  of  Property  and  Value.  In  some  jurisdic- 
tions defendant,  upon  a  finding  in  his  favor,  is  entitled  to  a  judgment  for  the 
return  of  the  property  to  him,  or  he  may  waive  that  right  and  take  judgment  for 
the  value  of  the  property,  in  which  case  it  is  the  duty  of  the  jury  to  find  the  value; 


83.  Rhodenbaugh  v.  Carey,  2  Ohio  Dec. 
(Reprint)  162,  1  West.  L.  Month.  599,  al- 
though the  surplus  be  for  interest  accruing 
since  the  filing  of  the  petition,  there  being 
no  prayer  for  interest. 

83.  Rhodenbaugh  r.  Carev,  2  Ohio  Dec. 
(Reprint)  162,  1  West.  L.  Month.  599. 

84.  Casper  r.  Kent  Cir.  Judge,  45  Mich. 
251,  7  N.  W.  816. 

85.  Carter  v.  Stevens,  4  Silv.  Sup.  (N.  Y.) 
4,  8  N.  Y.  Suppl.  217,  holding  that  a  con- 
stable who  has  levied  on  personal  property, 
under  an  execution,  being  the  agent  of  the 
execution  creditor,  has  no  power  when  in- 
demnified by  him  to  release  the  property  to 
a  claimant  thereof. 

86.  Oleson  v.  Newell,  12  Minn.  186. 

87.  Collier  r.  Fitzpatrick,  19  Mont.  562, 
48  Pac.  1103;  Clark  v.  Keith,  9  Ohio  72 
(holding  that  where  the  jury  find  for  plain- 
tiff as  to  a  part  of  the  articles  replevied  and 
for  defendant  as  to  a  part,  assessing  to  each 
the  proper  damages,  separate  judgments  will 
be  entered  in  favor  of  each  with  full  costs)  ; 
Walker  v.  Hunter,  29  Fed.  Cas.  No.  17,072, 
5  Cranch  C.  C.  462. 

88.  Pratt  t\  Tucker,  67  111.  346 ;  Wright  V. 
Mathews,  2  Blackf.  (Ind.)  187;  Clark  v. 
Keith,  9  Ohio  72. 

89.  Wilde  i\  Paschen,  67  Wis.  90,  30  N.  W. 
279. 

90.  Jandt  v.  South,  2  Dak.  46,  47  N.  W.  , 
779. 

91.  Hill  V.  Fellows,  25  Ark.  11  (under 
Gould  Dig.  c.  145,  §§  44,  45);  Frank  v. 
Brown,  119  Mich.  631,  78  N.  W.  670  (hold- 
ing that  defendant  may  have  such  judgment, 
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although  the  officer  has  not  made  a  return 
of  the  writ,  proof  being  given  that  the  prop- 
erty was  delivered  to  plaintiff)  ;  Adams  v. 
Champion,  31  Mich.  332;  Wooldridge 
Quinn,  70  Mo.  370;  Kronck  f  .  Reid,  105  Mo. 
App.  430,  79  S.  W.  1001;  Caldwell  v.  Ryan, 
(Mo.  App.  1904)  79  S.  W.  743;  Herring  v. 
Corder,  49  Mo.  App.  378. 

In  Minnesota  where  the  property  has  been 
delivered  to  plaintiff  before  trial,  and  the 
jury  find  for  defendant,  and  find  the  value 
of  the  property,  defendant  is  not  entitled  to 
elect  to  take  judgment  for  the  value  only, 
and  not,  in  the  alternative  for  the  return 
of  the  property  or  for  the  value  in  case  a 
return  cannot  be  had.  French  x>.  Ginsburg, 
57  Minn.  264,  59  N.  W.  189. 

Where  defendant,  as  against  plaintiff,  has 
only  a  special  interest  in  the  property  by  way 
of  lien,  the  judgment  in  his  favor  should 
be  only  for  the  value  of  his  interest,  or  for 
the  return  of  the  property  until  such  value 
should  be  paid,  at  defendant's  election.  Dil- 
worth  v.  McKelvy,  30  Mo.  149. 

That  the  sheriff  was  proceeding  to  collect 
the  judgment  for  the  value  of  the  property 
is  no  preclusion  of  the  right  of  defendant  to 
exercise  his  election  to  take  the  specific  prop- 
erty where  it  nowhere  appears  that  the  prop- 
erty was  ever  delivered  to  the  sheriff  under 
the  judgment  in  the  replevin  suit.  Harris 
v.  Hitt,  58  Mo.  App.  459. 

S.  C.  Code,  §  299,  does  not  change  the  right 
of  the  parties  as  it  previously  existed  to  de- 
mand either  damages  for  the  taking  and  de- 
tention as  in  trover  for  conversion  or  the 
return    of    the    property    with  damages. 
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and  plaintiff  has  a  similar  right;  but  neither  can  be  compelled  to  elect. It  is 
not  necessary  that  a  party  exercise  his  option  before  the  finding  is  made,  it  being 
sufficient  if  he  exercises  it  when  judgment  is  taken;  and  it  has  been  held  that 
the  waiver  of  the  right  to  have  a  return  of  the  property  need  not  appear  of  record, 
the  acceptance  of  a  verdict  for  its  value  being  in  effect  an  election,  but  other 
authority  is  to  the  contrary. In  some  jurisdictions,  where  the  property  is 
delivered  to  plaintiff  and  he  fails  in  the  action,  defendant  cannot  have  judgment 
for  a  return  or  for  the  value,  at  his  election,  but  he  must  take  a  judgment  in  the 
alternative  for  the  return  of  the  property,  or,  if  a  return  cannot  be  had,  for  the 
value  as  assessed. 

6.  Return  of  Property  —  a.  General  Rules.  Unless  there  has  never  been 
an  actual  change  of  possession,  when  of  course  an  order  for  the  return  of  the 
property  is  improper, a  judgment  for  possession    alone  being  held  suffi- 


Richey  v.  Du  Pre,  20  S.  C.  6;  Williams  v. 
Irby,  16  S.  C.  371;  Joplin  v.  Carrier,  11 
S.  C.  327.  - 

92.  Hudson  v.  Goff,  77  Ga.  281,  3  S.  E. 
152;  Clark  v.  Warner,  32  Iowa  219;  Mc- 
Norton  v.  Akers,  24  Iowa  369;  Wooldridge 
V.  Quinn,  70  Mo.  370;  Riess  v.  Delles,  45 
Wis.  662;  Farmers'  L.  &  T.  Co.  -v.  Com- 
mercial Bank,  15  Wis.  424,  82  Am.  Dec.  689; 
Pratt  V.  Donovan,  10  Wis.  378. 

If  a  part  of  the  goods  can  be  returned, 
plaintiff  can  elect  to  take  that  part,  and  a 
judgment  for  the  value  of  the  remainder  to 
be  assessed  by  the  jury.  Caldwell  v.  Brug- 
german,  4  Minn.  270. 

Plaintiff's  right  is  not  lost  by  suing  out  a 
bail  process  pending  the  action,  and  causing 
the  property  to  be  seized;  and  this  is  so, 
although  defendant  may  not  have  replevied 
or  otherwise  regained  possession  from  the 
officer.  Hudson  v.  Goff,  77  Ga.  281,  3  S.  E. 
152. 

Where  plaintiff  in  replevin  takes  a  mere 
personal  judgment,  he  loses  his  remedy 
against  the  property,  the  levy  being  held  to 
be  abandoned.  Toland  v.  Swearingen,  39 
Tex.  447. 

93.  Wooldridge  v.  Quinn,  70  Mo.  370. 

94.  Brown  v.  Horning,  76  Mich.  542,  43 
N.  W.  453  (where,  after  plaintiffs  had  sold 
the  goods  replevied  beyond  the  jurisdiction 
of  the  court,  they  submitted  to  a  nonsuit, 
and  it  was  held  on  proceedings  at  a  subse- 
quent term  to  assess  damages,  that  defend- 
ant's election  to  take  the  value  of  the  goods 
was  made  in  due  time  after  the  jury  was 
sworn)  ;  Riess  v.  Delles,  45  Wi^.  662. 

95.  Hill  V.  Fellows,  25  Ark.  11. 

The  fact  that  an  execution  issued  and  de- 
fendant paid  the  sheriff  the  assessed  value 
does  not  constitute  an  election  by  plaintiff 
unless  he  accepts  the  amount  collected.  Han- 
Ion  V.  O'Keefe,  55  Mo.  App.  528. 

96.  Adam's  v.  Champion,  31  Mich.  233, 
holding  that  it  is  essential  to  a  judgment  for 
defendant  for  the  value  of  the  property  that 
the  record  should  affirmatively  and  distinctly 
show  the  election  to  take  the  value,  instead 
of  a  return  of  the  property;  and  that  the 
statute  does  not  intend  that  a  matter  of  such 
importance  should  be  left  to  inference. 

Defendant  is  not,  however,  required  to  file 
a  written  waiver  of  return,  and  elect  to  take 


judgment  for  the  value  of  the  property,  be- 
fore trial,  but  may  do  so  at  the  trial  without 
any  formal  entry  or  writing  beyond  a  proper 
recital  in  the  judgment.  Brown  v.  Horning, 
76  Mich.  542,  43  N.  W.  453;  Kline  v.  Kline, 
49  Mich.  419,  13  K  W.  800. 

In  a  justice's  court  waiver  of  the  return, 
entered  at  defendant's  request  in  open  court, 
by  the  justice,  authorizes  judgment  for  value 
instead  of  for  return.  Humphrey  f.  Bavn, 
45  Mich.  565,  8  N.  W.  556. 

97.  Warren  v.  Leiter,  24  R.  I.  36,  52  Atl. 
76. 

In  New  York  the  election  given  under  the 
Revised  Statutes  is  taken  away  by  Code, 
§  277  (Dwight  v.  Enos,  9  N.  Y.  470;  Glann 
v.  Younglove,  27  Barb.  480;  Seaman  v.  Luce, 
23  Barb.  240;  Rockwell  v.  Saunders,  19  Barb. 
473)  ;  and  where  the  replevied  property  has 
been  delivered  to  plaintiff  before  judgment, 
he  cannot  elect  to  take  judgment  for  its  value, 
and  the  judgment  should  be  that  plaintiff  have 
possession  and'  damages  for  the  detention 
merely  ( Rockwell  v.  Saunders,  swpra ) . 

98.  loioa. —  Clapp  i\  Trowbridge,  74  Iowa 
550,  38  N.  W.  411. 

Kentucky. —  Harrod  v.  Hill,  2  Dana  165. 
See  Greenwade  v.  Fisher,  5  B.  Mon.  167,  hold- 
ing that,  although  no  bond  may  have  been 
executed  on  suing  out  a  writ  of  replevin,  yet 
if  the  writ  be  not  executed  and  the  property 
not  delivered  to  plaintiff,  it  is  error  to  quash 
the  writ  and  render  judgment  for  a  return  of 
the  property,  the  writ  being  good  as  a  cita- 
tion and  the  cause  should  progress. 

Massachusetts. —  Ware  River  R.  Co.  r. 
Vibbard,  114  Mass.  458. 

Michigan. —  Smith  v.  Dodge,  37  Mich.  354; 
Gidday  v.  Witherspoon,  35  Mich.  368.  liolding 
that  where  plaintiff  in  replevin  failed  for 
the  reason  that  the  property  was  shown  to 
have  been  in  his  possession  when  he  sued  o\it 
his  writ,  a  judgment  for  the  return  of  the 
property  to  defendant  was  erroneous. 

Minnesota. —  See  Leonard  r.  Mauinnis,  34 
Minn.  506,  26  N.  W.  733. 

Missouri. —  Baird  r.  Tavlor,  30  Mo.  App. 
580. 

Oklahonw. —  "Marrinan  r.  Kniglit,  7  Okla. 
419,  54  Pac.  656. 

Orrf70».— Pliipps  r.  Taylor.  15  Grog.  484. 
16  Pac.  171. 

But  in  California,  under  Code  Civ.  Pvoc. 
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cient/^  in  actions  of  replevin  where  judgment  is  to  be  entered  up  for  defendant,  it 
should  as  a  general  rule  include  a  judgment  for  the  return  of  the  property/  and  at 
least  nominal  damages/  and  even  where  defendant  in  replevin  is  prevented  from 
declaring  his  right  and  obtaining  a  judgment,  by  plaintiff  abating  the  suit,  defend- 
ant may  have  a  judgment  of  return  if  the  condition  of  the  cause  will  permit  it,^  and 
the  same  rule  obtains  where  the  suit  is  dismissed  for  want  of  a  sufficient  affidavit 
and  bond ;  *  and  plaintiff  in  replevin  found  to  be  without  title  may  be  ordered  to 
return  the  property  to  the  one  from  whom  it  was  taken,  although  the  latter  was 
holding  simply  in  the  right  of  the  owner,^  and  if  plaintiff  fails  to  sustain  an  action 
of  replevin,  defendant  is  entitled  to  a  judgment  for  return,  even  where  his  interest 
in  the  property  is  limited  or  special.®    The  mere  fact,  however,  that  there  is  no 


§  667,  judgment  for  plahitiff  must  always  be 
in  the  alternative,  even  though  the  property 
has  already  been  delivered  to  plaintiff. 
Brichman  v.  Ross,  67  Cal.  601,  8  Pac.  316. 

99.  California. —  Claudius  V.  Aguirre,  89 
Cal.  501,  26  Pac.  1077. 

Indiana. —  Chissom  v.  Lamcool,  9  Ind.  530, 
holding  that  where  plaintiffs  gained  posses- 
sion of  the  property  under  the  writ,  the 
proper  judgment,  upon  the  finding  of  the  jury 
for  plaintiffs,  is  that  the  property  was  in 
them,  or  that  they  were  entitled  to  its  pos- 
session. 

loiva. —  Clapp  V.  Trowbridge,  74  Iowa  550, 
38  N.  W.  411. 

Massachusetts. —  Ware  Eiver  R.  Co.  v. 
Vibbard,  114  Mass.  458. 

Michigan. —  Smith  r.  Dodge,  37  Mich.  354. 

Oklahoma. —  Marrinan  v.  Knight,  7  Okla. 
419,  54  Pac.  656. 

Wisconsin. —  See  Young  v.  Lego,  38  Wis. 
206. 

1.  Connecticut. —  Persse  i'.  Watrous,  30 
Conn.  1.39. 

Illinois. —  Merrimac  Paper  Co.  v.  Illinois 
Trust,  etc.,  Bank,  129  111.  296,  21  N.  E.  787; 
MacLachlan  r.  Pease,  66  111.  App.  634  [af- 
firmed in  171  111.  527,  49  N.  E.  714];  Locli- 
nitt  V.  Stockton,  31  111.  App.  217. 

Kansas. —  Wester  v.  Long,  63  Kan.  876,  66 
Pac.  1032;  Sumner  i:.  Cook,  12  Kan.  162, 
holding  that  on  a  verdict  for  defendant  in  a 
replevin  suit  in  which  the  property  has  been 
delivered  to  plaintiff,  a  judgment  should  be 
entered  for  the  return  of  the  property. 

Kentucky. —  Gaines  v.  Tibbs,  6  Dana  143. 

Massachusetts. —  Giroux  v.  Wheeler,  163 
Mass.  48,  39  N.  E.  470.  See  McNeal  v. 
Leonard,  3  Allen  268. 

Michigan. —  Salter  v.  Sutterland,  125  Mich. 
662,  85  N.  W.  112. 

Missouri. —  Ingals  v.  Ferguson,  138  Mo. 
358,  39  S.  W.  801. 

Tennessee. —  Fugate  v.  Stapleton,  6  Baxt. 
321. 

United  States. —  Hemstead  v.  Colburn,  11 
Fed.  Cas.  No.  6,347,  5  Cranch  C.  C.  655. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  399. 

If  the  writ  be  returned  "  executed "  and 
defendant  succeed  in  the  action,  a  judgment 
de  retorno  is  proper,  the  presumption  being 
on  this  return  that  the  property  had  been  re- 
turned to  plaintiff,  that  being  the  command 
of  the  writ.  Stephens  v.  Frazier,  2  B.  Mon. 
(Ky.)  250. 
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It  is  irregularity  for  the  court  to  order 
return  before  final  judgment;  the  order  for 
return  should  be  made  a  part  of  the  final 
judgment.    Branch  v.  Branch,  5  Fla.  447. 

Judgment  for  a  return,  not  technically  con- 
forming to  statute,  but  substantially  correct, 
will  be  affirmed.  McArthur  v.  Homan,  15 
Fed.  Cas.  No.  8,659a,  Hempst.  286.  And  see 
Wood  V.  May,  30  Fed.  Cas.  No.  17,956,  3 
Cranch  C.  C.  172,  holding  that  in  replevin 
for  goods  distrained  for  rent  arrear,  if  the 
jury  do  not  render  such  a  verdict  as  will  en- 
able the  court  to  render  the  statutory  judg- 
ment in  favor  of  defendant,  the  court  may 
render  the  common-law  judgment  for  a  return 
of  the  property  replevied. 

2.  Frey  v.  Drahos,  7  Nebr.  194,  holding 
that  while  a  judgment  in  favor  of  defendant 
for  a  return  of  the  property  which  fails  to 
award  at  least  nominal  damages,  is  for  that 
reason  technically  defective,  still  if  it  con- 
form in  this  respect  to  the  finding  of  fact 
which  is  not  questioned  by  motion  for  a  new 
trial,  the  judgment  will  not  be  reversed  on 
that  ground. 

3.  Persse  v.  Watrous,  30  Conn.  139. 
Statutes  requiring  a  return  of  the  property 

in  all  cases  of  nonsuit  are  not  unconditional, 
but  are  subject  to  the  proviso  that  if  plaintiff, 
between  the  time  of  the  commencement  of  the 
suit  and  suffering  nonsuit,  shall  become  en- 
titled to  the  possession  of  the  property,  judg- 
ment may  be  given  against  him  for  costs  and 
such  damages  as  defendant  shall  have  sus- : 
tained.    Lane  v.  Kohn,  79  111.  App.  396. 

4.  Branch  V.  Branch,  5  Fla.  447,  holding 
that  this  must  be  so  or  plaintiff  by  putting 
in  an  insufficient  affidavit  and  bond  might  ob- 
tain possession  of  the  property,  accomplish 
the  object  of  his  suit,  and  leave  defendant 
remediless,  or  entail  upon  him  a  long  and 
tedious  litigation  to  obtain  the  possession  of 
his  property. 

5.  Lochnitt  v.  Stockton,  31  111.  App.  217. 

6.  Witham  v.  Witham,  57  Me.  447,  99  Am. 
Dec.  787;  Hoffman  v.  Noble,  6  Mete.  (Mass.) 
68,  39  Am.  Dec.  711;  Charpentier  v.  Bresna- 
han,  74  Mich.  48,  41  N.  W.  856. 

While  one  tenant  in  common  cannot  as  a 
general  rule  maintain  replevin  against  his  co- 
tenant  (see  supra,  I,  C,  2,  e),  if  plaintiff, 
having  replevied  his  cotenant's  property,  fails 
in  his  action,  his  cotenant  is  entitled  to  a 
judgment  for  return  (Witham  f.  Witham,  57 
Me,  477,  99  Am.  Dec.  787;  Ingalls  v.  Fergu- 
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judgment  for  a  return  of  the  property  nor  for  its  value  if  a  return  cannot  be  had, 
does  not  render  the  judgment  void  or  subject  to  collateral  attack/  for  defendant 
may  have  waived  the  right  to  a  return  of  the  property;  ^  and  if  defendant  is  not 
the  owner  of  the  goods  a  judgment  for  return  should  not  be  entered,  as  a  general 
rule.^  Where  defendants  never  took  the  goods  and  plaintiff  had  no  property  in 
them,  defendants  are  not  entitled  to  judgment  for  a  return  of  the  property/^  and 
a  return  of  the  property  will  not  be  ordered  when  in  equity  it  ought  not  to  be 
returned,  although  defendant  has  judgment  in  his  favor, and  if  an  action  of 
replevin  is  defeated  solely  by  reason  of  its  being  prematurely  commenced,  judg- 
ment for  a  return  of  the  goods  replevied  will  not  be  ordered. Under  some  statutes 
judgment  for  defendant  in  replevin  must  be  for  the  value  of  the  property  replevied 
and  not  for  a  return  of  them,^^  and  in  some  jurisdictions  there  can  be  no  judgment 
for  the  value  of  the  property  in  replevin,  in  the  absence  of  any  judgment  for 
a  return  thereof/* 

b.  Property  Belonging  to  Third  Person.  The  general  rule  is  that  the  plea 
of  property  in  a  stranger  is  good  and  entitles  defendant  to  a  return  if  the  issue 
is  found  for  him,^^  and  on  a  general  verdict  for  defendants  in  replevin,  an  order 
of  the  court  for  the  restoration  to  him  of  the  property  replevied  is  correct,  although 


son,  138  Mo.  358,  39  S.  W.  801  [reversing  59 
Mo.  App.  299]). 

Right  of  officer  to  return. —  The  general 
rule  enunciated  in  many  well  considered 
cases  is  that  in  replevin  for  goods  distrained, 
or  levied  on  under  other  valid  process,  where 
the  officer  justifies  under  his  writ,  he  is  en- 
titled to  a  return  of  the  goods.  Applegate  v. 
Crawford,  2  Ind.  579  (holding  that  in  re- 
plevin for  goods  distrained  for  rent  where  the 
constable  justifies  under  his  warrant  and  ob- 
tains judgment  on  a  demurrer  to  his  plea, 
he  is  entitled  to  a  return  of  the  goods)  ; 
Powell  V.  Triplett,  6  B.  Mon.  (Ky.)  420 
(holding,  however,  that,  although  the  officer 
serving  a  distress  warrant  may  justify  under 
it  in  an  action  of  replevin  against  him,  there 
should  not  be  a  return  of  the  property  unless 
there  was  in  fact  rent  in  arrear  at  the  time 
of  the  issuing  of  the  writ)  ;  Philips  P.  Har- 
riss,  3  J.  J.  Marsh.  (Ky.)  122,  19  Am.  Dec. 
166  (holding  that  where  replevin  is  brought 
to  recover  property  taken  by  an  officer  upon 
execution,  a  judgment  for  defendant  is  for  a 
return  of  the  property)  ;  Gaines  r.  Tibbs,  6 
Dana  (Ky. )  143;  Dawson  i\  Wetherbee,  2 
Allen  (Mass.)  461  (holding  that  after  a  ver- 
dict for  defendant  in  an  action  of  replevin 
against  an  attaching  officer,  in  which  the 
question  of  property  in  plaintiff  was  tried  and 
a  verdict  found  against  him,  judgment  for 
return  of  goods  replevied  will  be  ordered,  al- 
though since  the  rendition  of  the  verdict  the 
attachment  has  been  dissolved)  ;  Frederick  r. 
Mecosta  Cir.  Judge,  52  Mich.  529,  18  N.  W. 
343.  See  Kimball  v.  Thompson,  4  Cush. 
(Mass.)  441,  50  Am.  Dec.  799.  But  where  the 
replevin  bond  being  defective  the  writ  has 
not  been  served  by  the  officer  nor  returned  to 
the  court  issuing  tlie  writ,  that  court  has  no 
jurisdiction  to  order  the  return  of  the  prop- 
erty. Adams  v.  McGlinchy,  62  Me.  533.  An 
officer  against  whom  replevin  is  brought  for 
property  taken  upon  execution,  whicli  he  has 
no  right  to  sell,  has  no  right  to  a  judgment 
for  the  return  of  property  which  he  has  not 


a  right  to  sell.  Saffell  v.  Wash,  4  B.  Mon. 
(Ky.)  92. 

Change  of  ownership  pending  suit. —  Where 
an  officer  attaches  property  which  is  replevied 
from  him  and  it  appears  that  the  property 
was  in  the  attachment  debtor's  possession  un- 
der a  lease  which  has  since  expired,  the  officer 
is  entitled  to  a  judgment  not  for  return 
but  for  costs  only.  Wheeler  v.  Train,  4  Pick. 
(Mass.)  168. 

7.  Fromlet  v.  Poor,  3  Ind.  App.  425,  29 
N.  E.  1081. 

8.  Wright  V.  Card,  16  R.  I.  719,  19  Atl. 
709. 

9.  Kerley  v.-  Hume,  3  T.  B.  Mon.  (Ky.) 
181. 

10.  Whitwell  V.  Wells,  24  Pick.  (Mass.) 
25. 

11.  Bath  V.  Miller,  53  Me.  308.  See  Kaeh- 
ler  r.  Dobberpuhl,  60  Wis.  256,  18  N  W.  841. 

12.  Martin  v.  Bayley,  1  Allen  (Mass.)  381. 

13.  See  the  statutes  of  the  several  states. 
And  see  Bell  v.  Bartlett,  7  N.  H.  178;  Fitz- 
patrick  v.  Warren,  1  Pinn.  (Wis.)  541. 

14.  Washburn  v.  Huntington,  78  Cal.  573, 
21  Pac.  305;  Foster  v.  Bringham,  99  Ind. 
505;  Thomas  i\  Irwin,  90  Ind.  557;  Spencer 
v.  Bell,  109  N.  C.  39,  13  S.  E.  704. 

15.  Kentucky. — Tuley  r.  Mauzey,  4  B.  Mon. 

5. 

Massachvscits. —  Quincv  r.  Hall,  1  Pick. 
357,  11  Am.  Dec.  198. 

Minnesota. —  Loomis  r.  Youle,  1  Minn.  175, 
holding  that  the  rule  applies  even  when  de- 
fendant does  not  connect  himself  with  that 
title. 

Xcin  ForA:.— Rhodes  r.  Bunts.  21  Wond.  19; 
Harrison  r.  Mcintosh,  1  Johns.  380. 

Pennsylvania. —  INlcDowell  r,  Windlo.  2 
Chest.  Co'.  Rep.  477.  2  Del.  Co.  356. 

Seo  42  Cent.  Dig.  tit.  "  Replevin."  §  402. 

See,  however,  Dickinson  r.  Lovell.  35  N.  H. 
9,  liolding  tliat  in  replevin,  whore  defendant 
pleads  property  in  a  third  person,  and  that  he 
had  attached  the  property  on  a  writ  founded 
on  a  debt,  and  judgment       rendered  for  de- 
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plaintiff  may  have  produced  evidence  that  it  was  owned  by  a  third  person,  not  a 
party  to  the  suit,  jointly  with  himself/^ 

7.  Alternative  Judgments.  The  general  rule  is  that  the  judgment  in  an 
action  of  replevin  should  be  in  the  alternative  for  the  property  or  its  value,  as 
ascertained  by  the  jury,  if  delivery  cannot  be  had,  with  damages  for  its  detention.^^ 


fendant,  lie  is  entitled  to  a  judgment  for  dam- 
ages, instead  of  a  return. 

16.  Waldman  v.  Broder,  10  Cal.  378. 

17.  Arkansas. —  Jetton  v.  Smead,  29  Ark. 
372;  Rowark  v.  Lee,  14  Ark.  425. 

California. —  Etehepare  v.  Aguirre,  91  Cal. 
288,  27  Pac.  668,  929,  25  Am.  St.  Rep.  180; 
Cooke  V.  Aguirre,  86  C^l.  479,  25  Pac.  5; 
Kneebone  v.  Kneebone,  83  Cal.  645,  23  Pac. 
1031;  Holmberg  v.  Hendy,  (1886)  10  Pac. 
394;  Stewart  v.  Taylor,  68  Cal.  5,  8  Pac.  605; 
McCue  V.  Tunstead,  66  Cal.  486,  6  Pac.  316; 
Cummings  v.  Stewart,  42  Cal.  230. 

Idaho. —  Johnson  v.  Fraser,  2  Ida.  (Hasb.) 
404,  IS  Pac.  48. 

Illinois. —  Lamping'  v.  Payne,  83  111.  463, 
holding,  however,  that  the  provisions  for  an 
alternative  judgment  in  replevin  (Rev.  St. 
(1874)  c.  i]9,  §  22),  apply  only  to  cases 
where  the  general  property  is  in  plaintiff,  and 
defendant  shows  a  special  property  by  levy, 
lien,  etc. 

/ncZiflJi  a.— Bales  v.  Scott,  26  Ind.  202; 
Farrar  r.  Eash,  5  Ind.  App.  238,  31  N.  E. 
1125. 

Kansas. —  Johnson  v.  Boehme,  66  Kan.  72, 
71  Pac.  243,  97  Am.  St.  Rep.  357  (holding, 
however,  that  the  right  of  defendant  in  re- 
plevin to  have  a  judgment  in  his  favor  in  the 
alternative  is  not  an  exclusive  remedy,  and, 
if  he  does  not  avail  himself  of  it,  he  may  yet 
maintain  his  separate  action  and  accomplish 
the  same  result)  ;  Chase  Countv  Nat.  Bank 
V.  Thompson,  54  Kan.  307,  38  Pac.  274;  Pon- 
celer  r.  Marshall,  45  Kan.  672,  26  Pac.  32; 
Armel  v.  Layton,  33  Kan.  41,  5  Pac.  441 ; 
Higbee  v.  McMillan,  18  Kan.  133;  Ward  V. 
Masterson,  10  Kan.  77;  Hall  v.  Jenness,  6 
Kan.  356;  Garrett  r.  Wood,  3  Kan.  231; 
Burton  v.  Cochran,  5  Kan.  App.  508,  47  Pac. 
569. 

Minnesota. —  Sherman  v.  Clark,  24  Minn. 
37;  Kates  v.  Thomas,  14  Minn.  460;  Eaton  v. 
Caldwell,  3  Minn.  134. 

Mississippi. —  Anderson  v.  Tyson,  6  Sm.  & 
M.  244. 

Missouri. —  Herring  v.  Corder,  49  Mo.  App. 
378  (holding  that  Rev.  St.  (1889)  §  7490, 
requiring  the  judgment  for  defendant  in  re- 
plevin to  be  in  the  alternative  for  the  return 
of  the  property  or  the  value  thereof,  and  dam- 
ages for  the  taking,  is  complied  with  by  a 
judgment  that  "  defendant  recover  of  plaintiff 
the  said  ninety-one  hogs  and  three  calves,  or, 
at  his  election,  take  judgment  for  the  sum  of 
$442.  the  value  of  said  property")  ;  Gulath  V; 
Waldstein,  7  Mo.  App.  66. 

Montana. —  Hynes  v.  Barnes,  30  Mont.  25^ 
75  Pac.  523. 

Nelraska. —  Heidiman-Benoist  Saddlery  Co. 
V.  Schott,  59  Nebr.  20,  80  N.  W.  47;  Martin 
V.  Foltz,  54  Nebr.  162,  74  N.  W.  418;  Good- 
win i\  Potter,  40  Nebr.  553,  58  N.  W.  1128; 
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Roberson  v.  Reiter,  38  Nebr.  198,  56  N.  W. 
877;  Manker  v.  Sine,  35  Nebr.  746,  53  N.  W. 
734;  Singer  Mfg.  Co.  V.  Dunham,  33  Nebr. 
686,  50  N.  W.  1122;  Hooker  v.  Hammill,  7 
Nebr.  231;  Skow  v.  Locke,  3  Nebr.  (Unoff.) 
176,  91  N.  W.  204. 

Nevada. —  Lambert  v.  McFarland,  2  Nev. 
58. 

New  York. —  Phillips  v.  Melville,  10  Hun 
211;  Dows  V.  Rush,  28  Barb.  157;  Munsell  v. 
Flood,  46  N.  Y.  Super.  Ct.  134;  Poplin  v. 
Gottwald;  2  Sandf.  317  (holding  that  if  the 
property  has  been  delivered  to  plaintiff,  and 
defendant  by  his  answer  claims  a  redelivery,  a 
judgment  on  a  verdict  in  his  favor  must  be  in 
the  alternative  for  a  return  of  the  property  or 
the  value  thereof  in  case  it  cannot  be  returned, 
even  though  there  was  testimony  given  on  the 
trial  tending  to  show  that  plaintiff  had  sold 
the  property)  ;  Lewin  v.  Towbin,  31  Misc.  780, 
65  N.  Y.  Suppl.  228;  Wolf  v.  Farley,  16  N.  Y. 
Suppl.  168;  McNamara  v.  Eisenleff,  14  Abb. 
Pr.  N.  S.  25. 

North  Carolina. —  Horton  v.  Horne,  99 
N.  C.  219,  5  S.  E.  927;  Council  P.  Averett,  90 
N.  C.  168;  Manix  v.  Howard,  82  N.  C.  125. 

North  Dakota. —  Nichols,  etc.,  Co.  v.  Paul- 
son, 10  N.  D.  440,  87  N.  W.  977. 

Oklahoma.— W Side  v.  Gould,  8  Okla.  690, 
59  Pac.  11. 

South  Carolina. —  Bobbins  v.  Slattery,  30 
S.  C.  328,  9  S.  E.  510. 

South  Dakota. —  Pitts  Agricultural  Works 
v.  Young,  6  S.  D.  557,  62  N.  W.  432. 

Tennessee. — Hamilton  v.  Henney  Buggy  Co., 
102  Tenn.  714,  52  S.  W.  160  (holding  that 
under  Code,  §  3390  (Milliken  &  V.  Code, 
§  4126,  Shannon  Code,  §  5144),  providing 
that,  in  a  replevin  suit  in  the  circuit  court, 
judgment  for  defendant  shall  be  for  return  of 
the  property,  or,  on  failure,  that  defendant  re- 
cover the  value  of  the  property,  and  Act 
(18'85),  c.  59,  amending  such  section  by  pro- 
viding, that  if  such  alternative  judgment  is 
rendered,  and  execution  is  issued  thereon  and 
returned,  showing  that  the  property  has  not 
been  returned,  and  the  execution  has  not  been 
satisfied  in  whole  or  in  part,  defendant  is  en- 
titled to  a  final  judgment  against  plaintiff 
and  his  sureties  for  the  whole  of  the  original 
judgment,  or  so  much  of  it  as  remained  un- 
satisfied, not  to  be  thereafter  satisfied  by  re- 
turn of  the  property,  the  latter  form  of  judg- 
ment cannot  be  rendered  in  the  first  instance)  ; 
Creamer  v.  Ford,  1  Heisk.  307. 

Texas. —  Lang  v.  Dougherty,  74  Tex.  226, 
12  S.  W.  29;  Pridgin  V.  Strickland,  8  Tex. 
427,  58  Am.  Dec.  124;  Clopton  v.  Goodbar, 
(Civ.  App.  1900)  55  S.  W.  972;  Jackson  v. 
Phillips,  (Civ.  App.  1896)  35  S.  W.  745. 

Washington. —  Harvey  v.  Ivory,  35  Wash. 
397,  77  Pac.  725;  Hall  v.  Law  Guarantee,  etc., 
Soc,  22  Wash.  305,  60  Pac.  643,  79  Am.  St. 
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Where,  however,  a  party  is  found  to  have  only  a  special  interest  or  ownership 
in  the  property,  the  judgment  should  be  for  a  return  of  the  property,  or,  if  a 
return  cannot  be  had,  for  an  amount  equal  to  the  value  of  the  special  interest 
or  ownership,  not  to  exceed  the  value  of  the  property/^  Before  the  successful 
party  can  complain  of  the  omission  of  a  provision  for  the  return  he  must  show 
that  the  property  is  capable  of  being  returned;  if  for  any  reason  a  return  cannot 
be  had,  where  it  would  be  the  appropriate  remedy,  the  judgment  need  not  be  in 
the  alternative,  but  may  be  for  the  assessed  value  of  the  property  only,  including 


Eep.  935;  Seattle  Nat.  Bank  v.  Meerwaldt,  8 
Wash.  630,  36  Pac.  763,  holding  that  judg- 
ment authorizing  plaintiff  to  issue  execution 
against  defendant  unless  the  property  be 
forthwith  delivered  is  bad  in  form,  under 
Wash.  Code  Pr.  §  438. 

Wisconsin, —  Baxter  v.  Berg,  88  Wis.  399, 
60  N.  W.  711;  Smith  v.  Coolbaugh,  19  Wis. 
106;  Booth  \:.  Ableman,  18  Wis.  495;  Rose 
V.  Tolly,  15  Wis.  443;  Heeron  v.  Beckwith, 
1  Wis.  17.  See  Ela  v.  Bankes,  37  Wis.  89, 
holding  that  in  an  action  of  replevin,  where 
judgment  is  rendered  for  defendant  for  the 
return  or  value  of  the  whole  property,  such 
judgment  is  erroneous  where  one  of  plaintiffs 
is  a  tenant  in  common. 

TJnited  /S'/aies.— Hanchett  v.  Humphreys,  84 
Fed.  862. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  410, 
424. 

In  replevin  before  a  justice  of  the  peace  an 

alternative  judgment  cannot  be  had  under 
Ind.  Rev.  St.  (1881)  §§  1550,  1571,  but  judg- 
ment should  be  merely  for  a  return.  Van 
Meter  v.  Barnett,  119  Ind.  35,  20  N.  E.  426; 
Everman  v.  Hyman,  3  Ind.  App.  459,  29 
N.  E.  1140.  The  same  rule  applies  under 
Ind.  Rev.  St.  (1894)  §  1618.  Woodward  v. 
Myers,  15  Ind.  App.  42,  43  N.  E.  573. 

In  New  Hampshire  if  a  verdict  be  found 
for  defendant,  judgment  should  be  for  the 
value  of  the  property  only  and  not  for  a 
return.  Messer  v.  Bailey,  31  N.  H.  9;  Ken- 
dall i;.  Fitts,  22  N.  H.  1;  Bell  v.  Bartlett, 
7  N.  H.  178. 

Property  in  control  of  court. —  Where  the 
subject-matter  of  the  replevin  suit  is  in  the 
control  of  the  court,  the  judgment  should 
be  for  a  delivery  only.  An  assessment  of 
value  and  an  alternative  judgment  are  un- 
necessary.   Harris  v.  Harris,  43  Ark.  535. 

18.  Georgia. —  Jesse  French  Piano,  etc.,  Co. 
V.  Cardwell,  114  Ga.  340,  40  S.  E.  292. 

Illinois. —  MacLachlan  v.  Pease,  171  111. 
527,  49  N.  E.  714  [affirming  66  111.  App. 
634]  ;  Janes  V.  Gilbert,  168  111.  627,  48  N.  E. 
177  [affirming  68  111.  App.  611]  ;  Clow  v. 
Yount,  93  111.  App.  112,  holding  that  under 
Hurd  Rev.  St.  c.  119,  §  22,  providing  that 
in  replevin,  if  the  right  of  property  is  ad- 
judged against  plaintiif,  judgment  shall  be 
given  for  return  of  the  property,  or,  if  the 
property  is  held  for  the  payment  of  any 
money,  judgment  may  be  in  the  alternative, 
that  plaintiff  pay  the  amount  for  whic]i  the 
same  is  held,  with  proper  damages,  or  make 
return  of  the  property,  where  the  property 
sought  to  be  recovered  is  held  in  pledge  as 
security  for  the  payment  of  money,  a  judg- 


ment in  the  alternative  that  plaintiff  pay 
the  amount  for  which  the  property  is  held, 
with  the  proper  damages,  withhin  a  given 
time,  or  make  return  of  the  property,  is  au- 
thorized. 

lotca. —  Harward  v.  Davenport,  105  Iowa 
592,  75  N.  W.  487. 

Kansas. —  Scott  v.  Beard,  5  Kan.  App.  560, 
47  Pac.  986. 

Minnesota. — Deal  v.  Osborne,  42  Minn.  102, 
43  N.  W.  835. 

Mississippi. —  Bond  v.  Griffin,  74  Miss.  599, 
22  So.  187;  Bates  v.  Snider,  59  Miss.  497. 

'NeiD  York. —  Haehnel  v.  Trostler,  54  Misc. 
262,  104  N.  Y.  Suppl.  533 ;  Sprague  v.  King, 
37  Misc.  792,  76  N.  Y.  Suppl.  897;  McCobb 
V.  Christiansen,  28  Misc.  119,  59  N.  Y.  Suppl. 
303  [affirming  27  Misc.  825,  59  N.  Y.  Suppl. 
187]. 

North  Dakota. —  Angell  v.  Egger,  6  N.  D. 
391,  71  N.  W.  547. 

Ohio. —  Adler  v.  Johnston,  2  Ohio  Cir.  Ct. 
95,  1  Ohio  Cir.  Dec.  382. 

South  Dakota. —  National  Bank  of  Com- 
merce V.  Feeney,  9  S.  D.  550,  70  N.  W.  874, 
46  L.  R.  A.  732. 

19.  Goodman  v.  Kennedy,  10  Nebr.  270,  4 
N.  W.  987.  • 

Where  the  chattels  have  been  previously  sold 
by  the  judgment  debtor,  a  judgment  for  the 
value  of  the  property  is  in  that  case  suffi- 
cient, and  it  is  not  necessary  that  judgment 
be  in  the  alternative.  Catliey  v.  Bowen,  70 
Ark.  348,  68  S.  W.  31;  Burke  v.  Koch,  75 
Cal.  356,  17  Pac.  228  (where  the  property 
was  fraudulently  disposed  of  by  defendant)  ; 
McCarthy  v.  Strait,  7  Colo.  App.  59,  42  Pac. 
189.  Contra,  McNamara  v.  Eisenleff,  14  Abb. 
Pr.  N.  S.  (N.  Y.)  25,  holding  that  in  an 
action  in  the  nature  of  replevin  in  a  justice's 
court,  as  in  a  like  action  in  a  court  of 
record,  if  the  justice  finds  for  plaintiif  upon 
the  main  issue,  the  judgment  must  be  in  the 
alternative,  for  possession  or  for  the  recov- 
ery of  possession,  or  the  value  thereof  in 
case  a  delivery  cannot  be  had,  and  damages, 
etc.,  and  the  fact  that  defendant  has  sold 
the  property  makes  no  difference,  and  a  judg- 
ment for  tlie  value  absolutely  is  not  merely 
irregular,  biit  is  erroneous,  and  will  be  re- 
versed on  appeal. 

Where  the  goods  are  so  intermingled  with 
goods  of  defendant  that  they  are  not  dis- 
tinguishable, judgment  for  return  is  un- 
necessarv.  Soligman  v.  Armando.  04  Cal. 
314,  29*  Pac.  710. 

Plaintiff  cannot  retain  chosen  articles  on 
payment  of  tlieir  value  to  defendant.  Black 
Hilliker,  130  Cal.  190,  62  Pac.  481. 
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such  damages  as  may  be  allowed,^^  and  it  has  been  held  that  where  plaintiff  brings 
replevin  and  fails  to  procure  possession  of  the  property,  but  continues  the  action 
as  one  for  damages,  an  alternative  judgment  for  the  return  of  the  property  or 
its  value  is  not  required. Where  there  is  no  evidence  as  to  the  value  of  the 
property  sought  to  be  recovered,  a  judgment  that  plaintiff  recover  the  property, 
or  the  value  thereof,  in  case  recovery  cannot  be  had,  is  erroneous. The  right  of 
a  party  to  an  alternative  judgment  for  the  value  of  the  property,  if  a  return  can- 
not be  obtained,  is  exclusively  for  his  own  benefit,  and  he  may  waive  it.^^ 

8.  Operation  and  Effect.^*  Primarily  the  action  of  replevin  is  possessory  in 
its  character,  and  unless  the  title  to  property  is  distinctively  put  in  issue,  a  judg- 
ment in  such  action  determines  nothing  beyond  the  right  to  possession.^^  Never- 
theless under  some  circumstances  a  judgment  for  defendant  may  be  conclusive 
as  to  the  want  of  title  In  plain  tiff  .^^  A  judgment  for  a  return  of  the  property  to 
defendant  is  a  direct  and  conclusive  adjudication  that  defendant's  right  of  pos- 
session is  superior  to  plaintiff's.^' 

9.  Satisfaction  and  Discharge  —  a.  By  Return  of  Property  —  (i)  When 
Authorized.  The  unsuccessful  party  in  an  action  of  replevin  may  discharge 
an  ordinary  judgment  for  the  return  of  the  property  sued  for,  or,  in  default  thereof 
for  its  value,  by  returning  the  property  within  a  reasonable  time,  and  paying 
whatever  costs  and  damages  are  assessed  against  him.    The  option  of  returning 


20.  Delaware. —  Clark  v.  Adair,  3  Harr. 
113. 

Idaho. —  Jolmson  v.  Fraser,  2  Ida.  (Hash.) 
404,  18  Pac.  48. 

Kansas. —  Clouston  V.  Gray,  48  Kan.  31,  28 
Pad.  983;  Garrett  v.  Wood,  3  Kan.  231. 

Missouri. —  White  v.  Graves,  68  Mo.  218.  • 

Nehras]:a. —  Ulrich  V.  McConaiighey,  63 
Nebr.  10,  88  N.  W.  150;  Selby  v.  McQuillan, 
59  Nebr.  158,  80  N.  W.  504;  Goodman  v. 
Kennedy,  10  Nebr.  270,  4  N.  W.  987. 

North  Carolina. —  Holmes  v.  Godwin,  69 
N.  C.  467. 

South  DaJcota. —  Park  v.  Robinson,  15  S.  D. 
551,  91  N.  W.  344. 

Wisconsin. —  Pranke  v.  Herman,  76  Wis. 
428,  45  N.  W^.  312. 

United  States. —  Boley  v.  Griswold,  20  Wall. 
486,  22  L.  ed.  375;  Burton  v.  Platter,  53  Fed. 
901,  4  C.  C.  A.  95. 

See  42  Cent.  Dig.  tit.  "  Eeplevin,"  §  410. 

But  see  Robbins  Slattery,  30  S.  C.  328,  9 
S.  E.  510. 

Under  Ky.  Civ.  Code,  §  388,  providing  that 
where  property  obtained  by  an  order  of  de- 
livery is  adjudged  to  defendant  from  whom 
taken  by  the  order,  the  judgment  shall  be  in 
the  alternative,  with  the  right  on  part  of 
plaintiff  to  return  the  property  or  pay  its 
value,  a  judgment  in  favor  of  a  defendant 
for  the  value  is  erroneous.  Reid  v.  King,  89 
Ky.  388,  12  S.  W.  772,  11  Ky.  L.  Rep.  615. 

21.  McCarty  v.  Morgan,  2  Nebr.  (Unoff.) 
274,  96  N.  W.  489;  Sloan  v.  Fist,  2  Nebr. 
(Unoff.)  664,  89  N.  W.  760. 

22.  Sauer  v.  Traeger,  56  Minn.  364,  57 
N.  W.  933;  Griffith  v.  Richmond,  126  N.  C. 
377,  35  S.  E.  620. 

23.  Copeland  v.  Kilpatrick,  38  Colo.  208, 
88  Pac.  472  (holding  that  under  Mill.  Annot. 
Code  Colo.  §  227,  providing  that  in  replevin 
judgment  for  plaintiff  "  may  be  for  the  pos- 
session, or  the  value  thereof,  in  case  a  deliv- 
ery cannot  be  had,"  although  judgment  for 
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plaintiff  should  be  in  the  alternative,  defend- 
ant cannot  complain  if  it  is  simply  for  the 
return  of  the  property)  ;  Thompson  v.  Scheid, 

39  Minn.  102,  38  N.  W.  801,  12  Am.  St.  Rep. 
619;  Stevens  v.  McMillin,  37  Minn.  509,  35 
N.  W.  372;  Wheeler  v.  Jones,  16  Mont.  87, 

40  Pac.  77;  Morrison  v.  Austin,  14  Wis.  601. 
But  see  Mayhew  v.  Mather,  82  Wis.  355,  52 
N.  W.  436. 

Where  a  writ  has  been  by  mistake  levied 
on  property  to  which  plaintiff  has  no  claim, 

but  which  is  of  a  like  description  as  that 
mentioned  in  the  writ,  a  defendant,  upon 
waiving  a  return  of  the  property,  is  entitled 
to  a  verdict  for  its  value,  and  is  not  re- 
mitted to  a  separate  action.  Dewey  v.  Hast- 
ings, 79  Mich.  263,  44  N.  W.  607. 

24.  Operation  of  judgments  generally  as  a 
bar  see  Judgments,  23  Cyc.  1106  et  seq. 

25.  Ringgenberg  v.  Hartman,  124  Ind.  186, 
24  N.  E.  987;  Hall  v.  Durham,  113  Ind.  327, 
15  N.  E.  529;  McFadden  v.  Ross,  108  Ind. 
512,  8  N.  E.  161  (holding  that  the  issuable 
facts  or  matters,  upon  which  plaintiff's  case 
proceeded,  determine  what  was  in  issue,  un- 
less it  appears  from  an  examination  of  all 
the  pleadings  in  a  given  case,  that  other 
matters  were  brought  forward  and  thus  be- 
came necessarily  involved  and  determined  in 
the  suit,  and  that  a  judgment  upon  matters 
not  thus  in  issue  is  not  conclusive,  and  sub- 
jects adjudicated  which  were  not  in  issue 
may  be  "inquired  into  collaterally,  notwith- 
standing the  judgment)  ;  Hoke  v.  Applegate, 
92  Ind.  570;  Entsminger  V.  Jackson,  73  Ind. 
144;  Highnote  v.  White,  67  Ind.  596;  Con- 
solidated Tank  Line  Co.  v.  Bronson,  2  Ind. 
App.  1,  28  N.  E.  155.  And  see  Seldner  v. 
Smith,  40  Md.  602. 

26.  Seldner  v.  Smith,  40  Md.  602. 

27.  Bath  V.  Miller,  53  Me.  308. 

28.  Proceedings  to  compel  entry  of  satis- 
faction see,  generally,  Judgments,  23  Cyc. 
1498. 
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the  property  or  paying  its  valuC;  under  statutes  of  some  states,  rests  with  him 
and  not  with  the  prevailing  party.- ^  However,  a  judgment  for  damages  cannot  be 
satisfied,  either  wholly  or  in  part,  by  a  return  of  the  property. 

(ii)  Sufficiency  of.     A  judgment  which  is  so  framed  as  to  permit  a 
return  of  the  property  in  suit  is  discharged  by  a  delivery, or  a  proper  tender, 
within  a  reasonable  time,^*  to  the  holder  of  the  judgment     at  his  place  of  busi- 
ness,^® of  all  and  not  merely  a  portion     of  the  identical  property  named  in  the 


29.  Carson  v.  Applegarth,  6  Nev.  187; 
Johiison  t\  Gallegos,  10  N.  M.  1,  60  Pac.  71; 
Allen  V.  Fox,  51  N.  Y.  562,  10  Am.  Rep.  641; 
Pabst  Brewing  Co.  i\  Rapid  Safety  Filter 
Co.,  56  Misc.  (N.  Y.)  445,  107  N.  Y.  Suppl. 
163;  Leve  V.  Frazier,  42  Oreg.  141,  70  Pac. 
376;  Marks  v.  Willis,  36  Oreg.  1,  58  Pac. 
526,  78  Am.  St.  Rep.  752.  See  also  White  v. 
Woodruff,  25  Nebr.  797,  41  N.  W.  785. 

When  prevailing  party  may  elect. —  The 
statutes  of  some  jurisdictions  have  been  con- 
strued to  confer  upon  the  prevailing  party 
the  right  to  elect  whether  he  will  take  a 
return  of  the  property  or  payment  of  its 
value  (Koelling  v.  Gast  Bank  Note,  etc.,  Co., 
103  Mo.  App.  98,  77  S.  W.  4/4;  Hanlon  v. 
O'Keefe,  55  Mo.  App.  528)  ;  but  he  must  ex- 
ercise his  right  before  judgment,  and  is  bound 
by  the  judgment,  even  though  it  is  in  the 
alternative  and  confers  the  right  of  election 
upon  the  defeated  party  (Oskaloosa  Steam- 
Engine  Works  v.  Nelson,  54  Iowa  519,  6 
N.  W.  718;  Parker  v.  Oxendine,  85  Mo.  App. 
212). 

30.  Field  v.  Post,  38  N.  J.  L.  346;  Shoe- 
maker V.  Shoemaker,  4  Pa,  Dist.  398,  16  Pa. 
Co.  Ct.  159,  7  Kulp  528. 

31.  Arthur  v.  Sherman,  11  Wash.  254,  39 
Pac.  670,  holding  that,  although  the  property 
is  so  heavy  and  bulky  as  to  make  actual 
manual  delivery  difficult,  it  is  the  duty  of 
the  judgment  debtor  to  take  such  action  as 
will  enable  plaintiff  to  obtain  actual  posses- 
sion. 

An  agreement  between  the  attorney  for  the 
judgment  creditor  and  the  judgment  debtor 
that  the  latter  shall  surrender  possession  of 
the  property  in  question,  and  a  subsequent 
written  agreement  between  the  attorney  and 
a  third  person  in  possession  of  the  goods 
stipulating  that  the  latter  shall  ship  the 
property  to  the  judgment  creditor,  constitutes 
a  sufficient  delivery  and  return  of  the  prop- 
erty to  operate  as  a  satisfaction  of  the  judg- 
ment. High  V.  Emerson,  23  Wash.  103,  62 
Pac.  455. 

Recovery  of  possession  in  another  action. — 

An  alternative  judgment  is  satisfied,  except 
as  to  unpaid  costs  and  damages,  and  the  right 
to  alternative  relief  is  waived  by  the  act  of 
the  prevailing  party  in  recovering  possession 
of  the  property  in  another  action.  Otto  V. 
Burch,  50  Nebr.  894,  70  N.  W.  513. 

32.  Stevens  V.  Tuite,  104  Mass.  328;  Ilaz- 
lett  V.  Witherspoon,  (Miss.  1899)  25  So.  150; 
Eickhoff  V.  Eikenbary,  52  Nebr.  332,  72  N.  W. 
308  (holding  that  a  tender  of  similar  prop- 
ertv,  of  equal  value,  is  not  sufilciont)  ;  Irvin 
r.  Smith,  68  Wis.  227,  31  N.  W.  912. 

33.  Parker  r.  Oxendine,  85  Mo.  App.  212; 
Manker  v.  Sine,  47  Nebr.  736,  66  N.  W.  840; 


Reavis  v.  Horner,  11  Nebr.  479,  9  N.  W.  643; 
Marks  v.  Willis,  36  Oreg.  1,  58  Pac.  526,  78 
Am.  St.  Rep.  752. 

34.  McClellan  v.  Marshall,  19  Iowa  561, 
87  Am.  Dec.  454;  Archer  v.  Long,  47  S.  C. 
556,  25  S.  E.  84.  ■      •    ■  . 

35.  Blatchford  r.  Boyden,  122  111.  657,  13 
N.  E.  801;  Leve  v.  Frazier,  42  Oreg.  141,  7 
Pac.  376  (holding  that  a  delivery  to  one  of 
plaintitTs  is  a  delivery  to  all,  even  though 
they  are  hostile  toward  each  other)  ;  Capital 
Lumbering  Co.  v.  Learned,  36  Oreg.  544,  59 
Pac.  454,  78  Am.  St.  Rep.  792. 

Delivery  to  duly  authorized  attorney  suffi- 
cient.—See  High  V.  Emerson,  23  Wash.  103, 
62  Pac.  455. 

Delivery  to  officer. — A  delivery  to  an  officer 
holding  a  special  execution  for  the  return 
of  the  property  (Carrico  v.  Taylor,  3  Dana 
(Ky.)  33)  ;  or  to  an  officer  holding  an  exe- 
cution against  the  property  in  an  attach- 
ment suit,  although  the  property  was  re- 
plevied from  another  officer  who  held  it  un- 
der the  writ  of  attachment  (Richards  V. 
Rape,  3  111.  App.  24),  is  sufficient,  and,  by 
statute  in  one  jurisdiction,  a  delivery  or 
tender,  if  unaccepted,  must  be  made  to  the 
sheriff  or  constable  of  the  court  in  which  the 
judgment  was  rendered,  in  order  to  be  effect- 
ual (Childs  r.' Wilkinson,  15  Tex.  Civ.  App. 
687,  40  S.  W.  749 ) .  However,  an  officer  who 
had  the  custody  of  the  goods  under  a  writ 
of  execution  at  the  time  they  were  replevied 
cannot,  without  express  authority,  waive  a 
return  of  the  property.  Osborne  v.  Banks,  46 
Conn.  444. 

36.  Capital  Lumbering  Co.  v.  Learned,  36 
Oreg.  544,  59  Pac.  454,  78  Am.  St.  Rep.  792. 

Where  the  articles  are  so  heavy  and  cum- 
brous as  to  render  the  application  of  the 
above  rule  impracticable,  an  offer  to  deliver 
the  property  at  the  place  where  it  was  re- 
plevied is  sufficient.  Nimon  v.  Reed,  79  Iowa 
524,  44  N.  W.  802;  Reavis  v.  Horner,  11  Nebr. 
479,  9  N.  W.  643;  Frey  v.  Drahos.  10  Nebr. 
594,  7  N.  W.  319.  In  Gans  r.  W\iolfolk.  2 
Mont.  458,  it  was  held  that  the  judgment 
debtor  is  not  required  to  tender  a  bulky  and, 
cumbersome  article  to  the  judgment  creditor 
wherever  found,  but  that  if  the  latter  neglects 
or  refuses  to  appoint  a  place  for  delivery,  the 
debtor  has  a  right  to  select  a  convenient  place 
and  there  deliver  the  article. 

Where  the  goods  are  in  the  custody  of  the 
judgment  holder,  a  notice  to  him  tliat  he 
may  retain  the  same  and  treat  them  aa  his 
own  coiistitules  a  sufficient  return.  Pitts- 
buroii  Nal.  Bank  of  Commerce  r.  Hall.  107 
Pa.^  St.  5S3. 

37.  Colorado. — Jones  r.  ]\Iessen£;er.  40  Colo. 
37,  90  Pac.  64. 
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writ  in  substantially  the  same  condition  as  when  taken,  without  deterioration 
in  value. It  is  immaterial  whether  the  property  is  returned  by  the  unsuccess- 
ful party  or  his  sureties.^ 

b.  By  Payment  of  Value.  Although  a  person  against  whom  an  alternative 
judgment  has  been  rendered  can  satisfy  it  by  the  payment  of  the  value,  he  cannot, 
by  returning  or  tendering  part  of  the  property  and  paying  the  value  of  the  remain- 
der,^^ except  where  a  portion  of  the  goods  are  lost  or  so  disposed  of  that  they  can- 
not be  returned,  and  their  separate  value  as  found  by  the  court  can  be  definitely 
ascertained,^^  nor  can  he,  by  paying  the  assessed  value  against  the  will  of  the 
prevailing  party,  when  the  judgment  authorizes  such  payment  only  in  case  a 
delivery  of  the  property  cannot  be  had.^^  The  effect  of  the  payment  of  the  value 
of  the  property  is  to  vest  title  thereto  in  the  party  against  whom  judgment  was 
rendered,  and  to  predude  the  prevailing  party  from  recovering  its  possession. 

10.  Enforcement  —  a.  By  Execution — (i)  Right  TO.  A  judgment  in  replevin 
which  has  not  been  complied  with  may  be  enforced  by  execution.*^ 


Indiana. —  Yelton  V.  Slinkard,  85  Ind.  190. 

Kentucli-y. —  Rennebaum  v.  Atkinson,  52 
S.  W.  828,"  21  Ky.  L.  Rep.  587. 

Massachusetts. —  Stevens  v.  Tuite,  104 
Mass.  328. 

Texas. —  Pauls  v.  Mundine,  37  Tex.  Civ. 
App.  601,  85  S.  W.  43. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  431. 

Compare  Harts  v.  Wendell,  26  111.  App.  274, 
holding  that  a  tender  of  a  substantial  part 
of  the  property  must  be  accepted. 

The  acceptance  of  a  part  of  the  property 
does  not  operate  as  a  satisfaction  of  the 
whole  judgment.  Black  v.  Black,  74  Cal.  520, 
16  Pac.  311. 

Delivery  of  part,  accompanied  by  payment 
of  value  for  remainder  see  infra,  VI,  I, 
7,  b. 

38.  Hazlett  v.  Witherspoon,  (Miss.  1899) 
25  So.  150;  Richardson  Drug  Co.  v.  Teasdell, 
59  Nebr.  150,  80  N.  W.  488;  Eickhoff  v. 
Eikenbary,  52  Nebr.  332,  72  N.  W.  308  Vdis- 
tinguishing  Williams  i\  Eikenberry,  22  Nebr. 
210,  34  N.  W.  373,  and  Reavis  v.  Horner,  11 
Nebr.  479,  9  N.  W.  643].  See  also  Monness 
V.  Livingston,  84  N.  Y.  Suppl.  124,  where,  in 
replevin  for  "  two  hundred  and  twenty  boys' 
coats  it  appeared  that  the  articles  were 
pieces  of  cloth  cut  in  the  shape  of  coats,  but 
not  yet  made  up,  and  it  was  held  that  the 
judgment  for  possession  of  "  the  property 
mentioned  in  the  affidavit  and  complaint " 
was  so  substantially  correct  as  to  require  the 
marshal  to  take  the  cut  goods  tendered  to 
him. 

39.  Colorado. — Jones  v.  Messenger,  40  Colo. 
37,  90  Pac.  64. 

Indiana. —  Yelton  t\  Slinkard,  85  Ind.  190. 
Maine. —  Berry      Hoeffner,  56  Me.  170. 
Massachusetts. —  Parker    v.     Simonds,  8 
Mete.  205. 

Mississix)pi. — Hazlett  v.  Witherspoon,  (1899) 
25  So.  150. 

Oregon. —  Capital  Lumbering  Co.  v.  Learned, 
36  Oreg.  544,  59  Pac.  454,  78  Am.  St.  Rep. 
792. 

South  Carolina. —  Archer  v.  Long,  47  S.  C. 
556,  25  S.  E.  84. 

Texas. —  Childs  v.  Wilkinson,  15  Tex.  Civ. 
App.  687,  40  S.  W.  749. 
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Wisconsin. —  Irvin  i\  Smith,  68  Wis.  227, 
31  N.  W.  912. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  430 
ct  seq. 

See,  however,  Paulson  v.  Nichols,  etc.,  Co., 
8  N.  D.  606,  80  N.  W.  765,  holding  that  the 
successful  party  in  claim  and  delivery  may 
not  refuse  to  receive  the  property  in  dispute 
when  tendered  in  satisfaction  of  the  judg- 
ment for  value,  and  at  the  same  time  bring 
an  action  to  recover  damages  to  such  prop- 
erty, whether  accruing  before  or  after  the  date 
of  the  judgment  in  claim  and  delivery. 

The  return  of  a  worthless  promissory  note, 
made  such  by  deterioration  in  value  caused 
by  the  judgment  debtor's  retention  of  it,  is 
not  a  compliance  with  the  judgment.  Fair 
V.  Citizens'  State  Bank,  69  Kan.  353,  76 
Pac.  847,  105  Am.  St.  Rep.  168. 

In  New  York  the  prevailing  party  is  obliged 
to  accept  the  chattel,  when  it  is  tendered  in 
the  same  condition  as  at  the  time  of  trial,  as 
the  damages  for  detention  include  any  depre- 
ciation in  value  intermediate  the  wrongful 
taking  and  trial.  Allen  v.  Fox,  51  N.  Y. 
562,  10  Am.  Rep.  641;  Pabst  Brewing  Co.  v. 
Rapid  Safetv  Filter  Co.,  56  Misc.  445,  107 
N.  Y.  SuppL  163. 

40.  Johnson  v.  Gallegos,  10  N.  M.  1,  60  Pac. 
71. 

41.  Kingsley  v.  Sauer,  17  Misc.  (N.  Y.) 
544,  41  N.  Y.  Suppl.  248;  Connor  n.  Bates,  92 
Tenn.  465,  22  S.  W.  4. 

42.  Reavis  v.  Horner,  11  Nebr.  479,  9  N.  W. 
643;  Archer  v.  Long,  47  S.  C.  556,  25  S.  E.  84. 
And  see  Pickett  v.  Bridges,  10  Humphr. 
(Tenn.)  171. 

43.  Swantz  v.  Pillow,  50  Ark.  300,  7  S.  W. 
167,  7  Am.  St.  Rep.  98. 

44.  Kayser  v.  Bauer,  5  Kan.  202;  Archi- 
beque  v.  Miera,  1  N.  M.  419;  Houston  v.  Bibb, 
50  N.  C.  83,  holding  that  where  a  recovery  is 
had  against  defendant  in  replevin  for  a  female 
slave,  and  he  pays  the  damages  assessed,  this 
is  a  judicial  transfer  of  the  slave,  but  not  of 
a  child  she  had  after  wrongful  taking  but 
during  the  pendency  of  the  suit. 

45.  Martin  v.  Ferguson,  (Ky.  1908)  111 
S.  W.  281  [following  Rennebaum  v.  Atkinson, 
52  S.  W.  828,  21  Ky.  L.  Rep.  587]  (holding 
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(ii)  Requisites,  Service,  and  Return  of  Writ.  The  writ  of  execution 
must  follow  the  judgment/^  and  be  in  the  language  of  the  statute,  commanding 
the  officer  to  seize  and  retain  the  property,  and  collect  the  damages,  or  in  case 
a  delivery  of  the  property  cannot  be  had,  to  collect  the  value  thereof,  together 
with  the  damages.*^  Statutes  allowing  the  writ  to  run  to  officers  of  other  counties 
within  the  state  are  not  applicable  to  actions  of  replevin,^^  but  the  rules  governing 
in  civil  actions  generally  as  to  the  service,^*^  and  return  of  the  writ,  apply  in 
actions  of  replevin. 

(ill)  Relief  Against.  An  injunction  will  issue  to  restrain  the  prevailing 
party  from  collecting  by  execution  the  value  of  the  property  where  the  judg- 
ment is  in  the  alternative  and  a  proper  tender  of  the  property  has  been  made.'^'- 
However,  an  injunction  will  not  issue  where  an  adequate  remedy  at  law  exists, 
or  where  the  facts  are  insufficient  to  justify  equitable  interference.^^  A  stay  of 
execution  will  be  granted  only  when  facts  authorizing  a  stay  are  shown;  but 
after  one  has  been  granted,  a  writ  of  return  issued  during  the  time  for  which  the 
stay  is  effective  will  be  set  aside. 

b.  By  Independent  Action.  A  party  who  has  recovered  judgment  for  the 
value  of  the  property  may,  in  an  independent  action,  pursue  the  fund  realized 
from  its  sale  pending  suit,^^  and  one  who  has  been  given  judgment  for  the  return 
of  the  property  is  entitled  to  a  mandatory  injunction  for  its  delivery,  after  an  exe- 
cution has  been  returned  unauthorized,^'^  but  he  has  no  right  to  maintain  an  action 
of  assumpsit  to  recover  its  value. 

I.  Appeal  and  Error.  The  rules  applicable  in  other  civil  actions  as  to 
appeal  and  review  are  applicable  in  the  action  of  replevin;     such  as  to  the  right 


that  plaintiff  may,  at  his  option,  have  an  exe- 
cution for  the  specific  property  or  its  assessed 
value);  Field  v.  Post,  38  N.  J.  L.  346;  Al- 
dridge  v.  Loftin,  104  N.  C.  122,  10  S.  E. 
210. 

Writ  of  retorno  habendo. —  It  has  been  held 
that  under  the  present  replevin  statutes  the 
writ  of  retorno  habendo  does  not  usually 
issue  and  that  if  the  unsuccessful  party  does 
not  comply  with  the  judgment  by  returning 
the  property,  the  prevailing  party  may  proceed 
to  collect  the  money  judgment  by  ordinary 
process  (Eickhoff  i;.  Eikenbary,  52  Nebr.  332, 
72  N.  W.  308);  but  under  the  Pennsylvania 
practice  the  prevailing  party  may,  at  his 
option,  issue  a  writ  in  the  nature  of  a  writ 
of  retorno  habendo,  requiring  the  delivery  of 
the  property  to  him,  with  an  added  clause  of 
fieri  facias  for  damages  awarded  and  costs, 
or  in  the  first  instance,  issue  execution  for  the 
value,  together  with  the  damages  and  costs 
(Reber  v.  Schroeder,  221  Pa.  St.  152,  70  Atl. 
556). 

The  fact  that  the  property  has  been  lost 
by  an  act  of  God  does  not  excuse  the  defeated 
party  from  satisfying  the  judgment,  hence 
it  does  not  authorize  the  court  to  direct  a  re- 
turn of  an  execution  already  issued  without 
further  proceedings  under  it  and  to  direct 
that  no  other  or  further  writ  upon  the  judg- 
ment ever  issue.  De  Thomas  v.  Witherby,  61 
Cal.  92,  44  Am.  Rep.  542. 

46.  Marks  v.  Willis,  36  Oreg.  1,  58  Pac. 
526,  78  Am.  St.  Rep.  752. 

47.  Bales  v.  Scott,  26  Ind.  202 ;  Garrett  v. 
Wood,  3  Kan.  231. 

Departure  from  statutory  form  not  fatal 
when  not  prejudicial. —  Kingslev  r.  Sauer,  17 
Misc.  (N.  Y.)  544,  41  N.  Y.  Suppl.  248. 
[98] 


No  amendment  of  the  writ  can  be  made 
after  it  has  been  returned  unsatisfied  and 
suit  has  been  brought  on  the  replevin  bond. 
Eaton  V.  Campbell,  2  Mich.  N.  P.  10. 

48.  Rathbun  v.  Ranney,  14  Mich.  382. 

49.  Snydacker  V.  Brosse,  51  111.  357,  99 
Am.  Dec.  551,  holding  that  the  officer  has  no 
authority  to  break  an  outer  door. 

50.  Irvin  v.  Smith,  68  Wis.  220,  31  N.  W. 
909. 

51.  McClellan  v.  Marshall,  19  Iowa  561,  87 
Am.  Dec.  454;  Reavis  v.  Horner,  Nebr.  479, 
9  N.  W.  643.  See  also  Caldwell  v.  Whitaker, 
4  Desauss.  Eq.  (S.  C.)  402. 

52.  Andrews  v.  McLeod,  66  Miss.  348,  6 
So.  181;  Bowman  v.  McGregor,  6  Wash.  118. 
32  Pac.  1059. 

53.  Davis  v.  Bavliss,  51  Iowa  435,  1  N.  W. 
697.  See  also  Putnam  v.  Webb,  15  Oreg.  440, 
15  Pac.  711. 

54.  Harker  v.  Arendell,  74  K  C.  85. 
Massachusetts  —  Stay  pending  review  not 

authorized. —  Luckfort  v.  Keen,  7  Mass.  500. 

The  remedy  of  a  third  person  is  not  by 
proceedings  in  the  replevin  action  but  by  an 
independent  action.  Andrews  r.  !McLeod,  66 
Miss.  348,  6  So.  181;  Vceder  r.  Fiske,  6  N.  M. 
288.  27  Pac.  642. 

55.  Roe  v.  McCroa,  1  x\shm.  (Pa.)  16. 

56.  Lindsav  v.  Morse.  129  Mich.  350.  88 
N.  W.  881. 

57.  Cain  v.  Cain,  20  N.  Y.  Suppl.  45,  28 
Abb.  N.  Cas.  423. 

58.  McKnight  r.  Dunlop.  4  Barb.  (X.  Y.) 
36. 

59.  See  Appeal  and  Error,  2  Cyc.  474. 

60.  Sec  Cummins  v.  Holmes.  107  111.  552; 
Morris  i\  Preston,  93  111.  215;  :Molinio  r.  Liv- 
ingston, 54  Iowa  4.58,  6  N.  W.  717;  Koc;ers 
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of  review;     presentation  and  reservation  in  lower  court  of  grounds  of  review; 
objections  to  affidavit,  writ,  pleadings,  and  bond;    objections  to  verdict,  findings, 
and  judgment;     supersedeas  or  stay  of  proceedings;     review  of  proceedings 
before  justices  of  the  peace;     review  of  questions  of  fact,  verdict,  and  find- 


V.  Bradford,  8  Bush  (Ky.)  163;  Johnson  v. 
Eichards,  11  Me.  49;  Munley  i\  King,  40  Mo. 
App.  531;  Morrill  v.  McNeill,  1  Nebr.  (Unoff.) 
651,  91  K  W.  601;  Govin  v.  Di  Miranda,  140 
N.  Y.  474,  35  N.  E.  626;  Vaiden  v.  Bell,  3 
Rand.  (Va.)  448;  Haentze  v.  Howe,  28  Wis. 
293. 

61.  California. —  Martin  v.  Porter,  84  Cal. 
476,  24  Pac.  109,  holding^that  in  replevin,  al- 
though defendant  denies  ownership  or  posses- 
sion, he  is  entitled  to  appeal  from  the  judg- 
ment of  court,  "  that  plaintiff  recover  from 
the  defendant  all  the  property  named  in  the 
complaint,"  although  no  costs  were  awarded 
plaintiff. 

Idaho. —  Blackfoot  Stock  Co.  v.  Delamue,  3 
Ida.  291,  29  Pac.  97. 

Indiana. —  Branch  v.  Wiseman,  51  Ind.  1. 

Iowa. —  Prichard  v.  Hopkins,  52  Iowa  120, 
2  N.  W.  1028. 

Kansas.— Weil  v.  Ej^us,  39  Kan.  564,  18 
Pac.  524. 

Maine. —  Carnick  v.  Wilson,  34  Me.  593. 
Maryland. —  Swann  v.  Shemwell,  2  Harr.  & 
G.  283. 

Massachusetts. —  Jacques    v.    Sanderson,  8 
Cush.  271. 

Missouri.— Garth  v.  Caldwell,  72  Mo.  622;  . 
Clarkson  v.  Jenkins,  48  Mo.  App.  221. 

Nebraska. —  Bates  v.  Stanley,  51  Nebr.  252, 
70  N.  W.  972;  Williams  v.  Eikenberry,  22 
Nebr.  210,  34  N.  W.  373;  Campbell  v.  Crone, 
10  Nebr.  571,  7  N.  W.  334. 

New  Mexico. —  Abren  r.  Brown,  2  N.  M.  11 

Ohio. —  Eeed  v.  Carpenter,  2  Ohio  79. 

Oregon. —  Culver  v.  Eandle,  45  Greg.  491; 
78  Pac.  394. 

Pennsylvania. — Wilson  v.  Gray,  8  Watts  25. 

Rhode  Island. —  Leiter  v.  Lyons,  24  E.  1. 
42,  52  A.  78. 

Tennessee. —  Barry   v.   Frayser,   10  Heisk. 
206. 

Wisconsin. —  Morrison  v.  Austin,  14  Wis. 
601. 

See  42  Cent.  Dig.  tit.  "  Eeplevin,"  §  447. 

62.  California. —  Evan  v.  Fitzgerald,  87 
Cal.  345,  25  Pac.  546,  holding  that  an  objec- 
tion to  the  form  of  the  verdict  in  replevin, 
in  that  it  omits  to  state  whether  the  damages 
given  are  for  the  taking  or  the  detention  or 
for  both,  cannot  be  urged  for  the  first  time  on 
appeal. 

Colorado — Lamping  v.  Keenan,  9  Colo.  390, 
12  Pac.  434. 

Illinois. —  Ballou  v.  Hushing,  46  111.  App. 
174. 

Kansas. —  Allen  V.  Gardner,  47  Kan.  337, 
27  Pac.  982;  Seip  V.  Tilghman,  23  Kan.  289; 
Kennedy  v.  Beck,  15  Kan.  555. 

Louisiana. —  Williams  v.  Barton,  13  La. 
404. 

Missouri. —  Beatty  v.  Clarkson,  110  Mo. 
App.  1,  83  S.  W.  1033;  Goldsmith  V.  Taussig, 
60  Mo.  App.  460. 
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'New  York. —  Gilroy  v.  Everson-Hickok  Co  , 
103  N.  Y.  App.  Div.  574,  93  N.  Y.  Suppl. 
132  (holding  that  the  question  of  error  in  not 
having  the  value  of  the  property  replevied 
fixed  as  of  the  date  of  the  trial  is  sufficiently 
raised  by  exception  to  the  direction  of  the 
verdict)  ;  Kauffman  v.  Klang,  16  Misc.  379, 
38  N.  Y.  Suppl.  56. 

Pennsylvania. —  Mathias  v.  Sellers,  86  Pa. 
St.  486,  27  Am.  Eep.  723. 

See  42  Cent.  Dig.  tit.  "  Eeplevin,"  §  448. 

63.  Affidavit.— Turron  v.  Chopin,  13  Kan. 
107;  Armour  v.  Arres,  5  Nebr.  (Unoff.)  383, 
98  N.  W.  843;  Seligman  v.  Armando,  94  Cal. 
314,  29  Pac.  710. 

Writ. —  Hook  i;.  Fenner,  18  Colo.  283,  32 
Pac.  614,  36  Am.  St.  Eep.  277;  Eddy  v.  Beal, 
34  Ind.  159. 

Pleadings. —  Seligman  v.  Armando,  94  Cal. 
314,  29  Pac.  710;  Williams  v.  Mellor,  12  Colo. 
1,  19  Pac.  839;  Noble  v.  Worthy,  1  Indian 
Terr.- 458,  45  S.  W.  137;  Leek  v.  Chesley,  98 
Iowa  593,  67  N.  W.  580;  Williams  r.  Wilcox, 
66  Iowa  65,  23  N.  W.  266;  Aultman,  etc., 
Co.  V.  O'Dowd,  73  Minn.  58,  75  N.  W.  756, 
72  Am.  St.  Eep.  603;  Krueger  v.  Pierce,  37 
Wis.  269. 

Bond. —  Kennedy  v.  Eoberts,  108  Iowa  521, 
75  N.  W.  363;  Treat  v.  Hathorn,  3  Hun 
(N.  Y.)  646. 

64.  Verdict.— Watts  v.  Green,  30  Ind.  98; 
Euger  V.  Bungan,  10  Ind.  451;  Stroud  v.  Mor- 
ton, 70  Mo.  App.  647. 

Findings. —  Eucker  v.  Donovan,  13  Kan. 
251,  19  Am.  Eep.  84;  Moore  v.  Vrooman,  32 
Mich.  526. 

Judgment.— Holt  v.  Van  Eps,  1  Dak.  206, 
46  N.  W.  689;  North  Star  Boot,  etc.,  Co.  v. 
Braithwaite,  4  Dak.  454,  34  N.  W.  68;  Pease 
V.  Trench,  197  111.  101,  64  N.  E.  368  [affirm- 
ing 98  111.  App.  24] ;  Woodbury  V.  Tuttle,  26 
111.  App.  211;  Baker  v.  Horsey,  21  Ind.  246; 
Klotz  V.  James,  96  Iowa  1,  64  N.  W.  648,  59 
Am.  St.  Eep.  348. 

65.  Swasey  v.  Adair,  88  Cal.  203,  26  Pac. 
83;  Wheeler,  etc.,  Mfg.  Co.  v.  Johns,  37  Fla. 
262,  20  So.  236;  Elliott  v.  Buckland,  Sheld. 
(N.  Y.)  174,  37  How.  Pr.  71;  Lee  v.  Lord,  75 
Wis.  35,  43  N.  W.  799,  44  N.  W.  771 ;  Scott 
r.  Corveth,  20  U.  C.  Q.  B.  435,  where  defend- 
ant was  successful,  and  plaintiff  served  notice 
of  appeal,  and  applied  to  stay  proceedings  for 
a  month  to  perfect  his  security,  but  the  court 
refused  to  interfere. 

66.  Colorado. —  Witcher  V,  Watkins,  11 
Colo.  548,  19  Pac.  540. 

Dakota. —  Bonesteel  v.  Gardner,  1  Dak.  372, 
46  N.  W.  590. 

Illinois. —  Evans  v.  Bouton,  85  111.  579 ; 
Kantzler  r.  Albertson,  18  111.  App.  313. 

Indiana. —  Everman  v.  Hyman,  3  Ind.  App. 
459,  29  N.  E.  1140. 

loica. —  Draper  v.  Ellis,  12  Iowa  316. 

Michigan. —  Soper   v.   Hawkins,   56  Mich. 
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ings,"  harmless  error,  as  in  the  admission  and  sufficiency  of  evidence/^  instruc- 
tions, verdict,  findings,  and  judgment,  etc.;  and  as  to  presumptions/-  and  deter- 
mination and  disposition  of  the  cause. 


527,  23  N.  W.  206;  People  v.  Judges  of  Jack- 
son Cir.  Ct.,  1  Dougl.  302. 

Minnesota. —  Daley  v.  Mead,  40  Minn.  382, 
42  N.  W.  85. 

Missouri. —  Carroll  v.  Hancock,  57  Mo.  App. 
228;  Clarkson  v.  Jenkins,  48  Mo.  App.  221; 
Crawshaw  v.  Wright,  5  Mo.  App.  577. 

Nebraska. —  Wagner  v.  Evers,  20  Nebr.  183, 
29  N.  W.  298., 

New  Mexico. —  Strauss  v.  Smith,  8  N.  M. 
391,  45  Pac.  930;  Garland  v.  Bartels,  2 
N.  M.  1. 

Neiv  York. —  Howe  Sewing  Mach.  Co.  v. 
Haupt,  7  Daly  108. 

Ohio. — -Rollston  v.  Osenbaugh,  2  Ohio  Dec. 
(Reprint)  242,  2  West.  L.  Month.  138. 

Oregon. —  Summers  v.  Harrington,  14  Oreg. 
480,  13  Pac.  300. 

Wisconsin. —  Fugina  v.  Brownlie,  65  Wis. 
628,  27  N.  W.  408. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  452; 
Justices  of  the  Peace,  24  Cyc.  638  et  seq. 

67.  Graves  v.  Cowan,  43  Ark.  134;  Asbill 
V.  Standley,  (Cal.  1892)  31  Pac.  738;  Selig- 
man  v.  Armando,  94  Cal.  314,  29  Pac.  710; 
Baker  v.  Riley.  2  Colo.  App.  478,  31  Pac.  392; 
Jandt  V.  South,  2  Dak.  46,  47  K  W.  779. 

68.  Arizona. —  Levy  V.  Leatherwood,  5  Ariz. 
244,  52  Pac.  359. 

Colorado. —  Akron  Bank  v.  Dole,  24  Colo. 
1,  52  Pac.  673;  Bruce  v.  Horn,  11  Colo.  App. 
316,  52  Pac.  1036. 

Kansas. — Lamont  v.  Williams,  43  Kan.  558, 
23  Pac.  592;  Keystone  Implement  Co.  v. 
Welsheimer,  (App.  1898)  55  Pac.  348. 

Michigan. —  Pistorius  V.  Swarthout,  67 
Mich.  186,  34  N.  W.  547;  Maxon  v.  Perrott, 
17  Mich.  332,  97  Am.  Dec.  191. 

Nebraska. —  Richardson  Drug  Co.  v.  Teas- 
dall,  59  Nebr.  150,  80  N.  W.  488;  St.  John 
V.  Swanback,  39  Nebr.  841,  58  N.  W.  288. 

New  Jersey. —  Brown  v.  Bissett,  21  N.  J.  L. 
46. 

Neiv  York.— Wehh  v.  Hecox,  27  Misc.  169, 
58  N.  Y.  Suppl.  382. 

Oregon. —  Foredice  v.  Rinehart,  11  Oreg. 
208,  8  Pac.  285. 

Wisconshi. —  Findlay  v.  Knickerbocker  Ice 
Co.,  104  Wis.  375,  80  N.  W.  436. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  454. 

69.  Georgia. —  Frick  v.  Home,  97  Ga.  353, 
25  S.  E.  315. 

Kansas. — •  Carson  v.  Golden,  36  Kan.  705, 
14  Pac.  166. 

Kentucky.— MulVms  V.  Bullock,  19  S.  W.  8, 
14  Ky.  L.  Rep.  40. 

Maine. —  Musgrave  V.  Farren,  92  Me.  198, 
42  Atl.  355. 

Michigan. —  Woolston  y.  Smead,  42  Mich. 
54,  3  N.  W.  251. 

Minnesota. —  Tancre  v.  Reynolds,  35  Minn. 
476,  29  N.  W.  171. 

Missouri. —  Edwards  v.  Eveler,  84  Mo.  App. 
405. 

Wiscons-in. —  Merriam  v.  Lynch,  53  Wis.  82, 
10  N.  W.  1. 


Sea  42  Cent.  Dig.  tit.  "  Replevin,"  §  455. 

70.  Muir  V.  Miller,  82  Iowa  700,  47  N.  W. 
1011,  48  N.  W.  1032;  Moorhouse  v.  Donaca, 
14  Oreg.  430,  13  Pac.  112. 

71.  Connecticut. —  Barney  v.  Brannan,  51 
Conn.  175;  Ailing  v.  Shelton,  16  Conn.  43G. 

Illinois. —  American  Preservers'  Co.  v. 
Bishop,  184  HI.  68,  56  N.  E.  382. 

Indiana. —  Hyde  v.  Courtwright,  14  Ind. 
App.  106,  42  N.  E.  647;  Van  Gundy  v.  Car- 
rigan,  4  Ind.  App.  333,  30  N.  E.  933. 

Indian  Territory. —  Eddings  v.  Boner,  1  In- 
dian Terr.  173,  38  S.  W.  1110. 

Iowa. —  Ormsby  v.  Nolan,  69  Iowa  130,  28 
N.  W.  569 ;  Williams  v.  Wilcox,  66  Iowa  65, 

23  N.  W.  266. 

Minnesota. —  Ladd  v.  Newell,  34  Minn.  107, 

24  N.  W.  366. 

Montana. —  Wheeler  v.  Jones,  16  Mont.  87, 
40  Pac.  77. 

Nebraska. —  Scott  v.  Burrill,  44  Nebr.  755, 
62  N.  W.  1093;  Jameson  v.  Kent,  42  Nebr. 
412,  60  N.  W.  879;  Hanscom  v.  Burmood,  35 
Nebr.  504,  53  N.  W.  371;  Gamble  v.  Wilson, 
33  Nebr.  270,  50  N.  W.  3. 

Oregon. —  Moorhouse  v.  Donaca,  14  Oreg. 
430,  13  Pac.  112. 

Wisconsin. —  Findlay  v.  Knickerbocker  Ice 
Co.,  104  Wis.  375,  80  N.  W.  436;  Williams  i-. 
Porter,  41  Wis.  422. 

Wyoming. —  Gregory  v.  Morris,  1  Wvo.  213. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  457. 

72.  Colorado. —  Morris  v.  Hanson,  2  Colo. 
App.  154,  30  Pac.  139. 

Illinois. —  Sumner  v.  Sleeth,  87  111.  500 ; 
Lane  v.  Kohn,  79  111.  App.  396;  Matson  v. 
Davies,  35  111.  App.  78;  Mann  v.  Oberne,  15 
111.  App.  35. 

Indiana.— Hartley  v.  Cole,  120  Ind.  247,  22 
N.  E.  130. 

loica. —  McGuffie  v.  Dervine,  1  Greene  251. 

Kansas. —  Sumner  v.  Cook,  12  Kan.  162. 

Maine. —  Shorey  v.  Hussey,  32  Me.  579. 

Michigan. —  Forster  v.  Brown,  119  Mich.  86, 
77  N.  W.  646. 

Mississipiri. —  May  V.  Blum,  (1897)  21  So. 
528. 

See  42  Cent,  Dig.  tit.  "  Replevin/'  §  458. 

73.  Arizona. —  Billups  v.  Freeman,  5  Ariz. 
268,  52  Pac.  367. 

Kansas. —  Frankhouscr  v.  Cnnnon,  50  Kan. 
621,  32  Pac.  379;  Babb  r.  Aldrich,  45  Kan. 
218,  25  Pac.  558;  Hallowell  v.  Milne,  16  Kan. 
65. 

Kentucky. —  Rennebaum  v.  Atkinson,  105 
Ky.  396,  49  S.  W.  1,  342,  20  Ky.  L.  Rep. 
1346. 

Xcbj-aska. —  Swain  v.  Savage,  55  Nebr.  687, 
77  X.  362. 

New  York. —  Mend  r.  Bateman,  0  Dalvl74; 
Fischer  r.  Vohcu.  22  Uisc.  117,  48  N.  Y. 
Suppl.  775,  27  N.  Y.  Civ.  Proc.  130. 

North  Carolina. —  Whitakor  r.  Dunn,  122 
N.  C.  103,  29  S.  E.  54. 

.Vo«///.  /)oA-of  a.— McDonald  v.  Fuller,  11 
S.  D.  355,  77  N.  W.  581,  74  Am.  St.  Rep.  815. 
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J.  Costs.^^  —  1.  Right  Dependent  Upon  Amount  or  Value  of  Recovery  — • 
a.  Right  to  Recover  Any  Costs.  Statutes  providing  that  there  can  be  no  recovery 
of  costs  unless  the  amount  of  the  judgment  exceeds  a  certain  specified  sum  are 
appHcable  to  actions  of  replevin,  the  value  of  the  property  being  added  to  the 
damages  in  determining  the  amount  of  the  judgment. 

b.  Limitation  on  Costs  Recoverable.  Likewise,  either  under  general  statutes 
restricting  the  amount  of  costs  recoverable  to  the  amount  of  damages  awarded 
when  the  latter  is  under  a  designated  sum,^^  or  under  statutes  specifically  pro- 
viding that,  in  actions  to  recover  the  possession  of  personal  property,  the  amount 
of  costs  is  limited  to  the  amount  of  damages,  provided  the  damages,  together 
with  the  value  of  the  property  recovered,  do  not  exceed  a  designated  sum,  the 
party  recovering  judgment  must  show  that  the  damages,  added  to  the  value  of 
the  property,  exceed  the  sum  specified,  in  order  to  recover  a  full  bill  of  costs. 
The  costs  are  limited  to  the  amount  of  damages  where  the  latter  are  under  the 
statutory  sum  and  the  value  of  the  property  is  not  assessed  by  the  jury,^^  and  a 
party  recovering  the  possession  of  personal  property  is  entitled  to  no  costs,  where 
he  is  not  awarded  any  damages,  and  the  value  of  the  property  is  not  fixed. 

2.  Right  Dependent  Upon  Success  or  Failure  of  Party  —  a.  Right  of  Pre- 
vailing Party.  The  general  rule  that  the  prevailing  or  successful  party  in  the 
action  is  entitled  to  costs     has  been  frequently  applied  in  actions  of  replevin.** 


Teicas.— Hale  v.  Terrell,  3  Tex.  App.  Civ. 
Cas.  §  455. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  459. 

74.  As  to  costs  generally  see  Costs,  11 
Cyc.  1. 

75.  Right  as  affected  by  amount  of  recov- 
ery in  actions  generally  see  Costs,  11  Cyc. 
39  et  seq. 

76.  Rohr  v.  McCraig,  33  Cal.  309;  Cham- 
bers V.  Hunt,  20  N.  J.  L.  109  [reversed  on 
another  point  in  21  N.  J.  L.  620]. 

Value  fixed  by  plaintiff's  declaration. —  A 
successful  defendant  may  recover  his  costs, 
where  the  value  of  the  property  in  dispute 
has  been  placed  by  plaintiff  in  his  declaration 
at  a  sum  exceeding  that  required  by  statute. 
Edgar  v.  Gray,  5  Cal.  267. 

77.  Moore  v.  Ross,  Morr.  (Iowa)  401; 
Dempsey  v.  Hill,  3  Ohio  Dec.  (Reprint)  260, 
5  Wkly.  L.  Gaz.  181.  The  same  result,  al- 
though by  a  different  course  of  reasoning, 
was  reached  in  Gaston  v-  Canty,  48  Conn. 
139,  where  it  was  held  that  the  statute  was 
not  intended  to  make  the  amount  of  damages 
in  an  action  of  replevin  determine  the  ques- 
tion of  costs. 

A  certificate  is  necessary  to  obtain  full 
costs  in  replevin  as  in  other  actions,  although 
the  affidavit  and  bond  state  the  goods  to  be 
worth  a  sum  above  the  jurisdiction  of  the 
inferior  courts.  Ashton  v.  McMillan,  3  Ont. 
Pr.  10. 

78.  Corbin  V.  Milton,  27  How.  Pr.  (N.  Y.) 
76;  Minks  v.  Wolf,  8  How.  Pr.  (N.  Y.)  238; 
Hoag  V.  Moss,  1  N".  Y.  City  Ct.  174;  Rogers 
r.  Arnold,  12  Wend.  (N.  Y.)  30;  Fitzer  v. 
McCannan,  14  Wis.  63.  See,  however,  John- 
son V.  Fellows,  6  Hill  (N.  Y.)  353  {over- 
ruling Small  v.  Bixley,  18  Wend.  (N.  Y.) 
514],  holding  that  defendant  in  replevin  is 
entitled  to  full  costs,  although  the  value  of 
that  part  of  the  property  to  which  he  was 
entitled  by  the  verdict  was  assessed  at  a  sum 
less  than  that  designated  by  statute. 

[V,  J,  1,  a] 


The  fact  that  plaintiff's  costs  are  only 
nominal,  by  reason  of  a  statute  of  this  na- 
ture, does  not  entitle  defendant  to  any  costs. 
Van  Schoning  f.  Mitchell,  23  How.  Pr.  (K  Y.) 
44. 

Maine  statute  construed. —  In  Harding  v. 
Harris,  2  Me.  162,  it  was  held  that  St.  (1822) 
c.  186,  allowing  plaintiff  in  replevin  as  costs 
only  one  fourth  the  value  of  his  goods  found 
for  him,  if  the  value  be  under  twenty  dollars, 
does  not  apply  in  taxing  costs  for  defendant 
for  whom  was  found  a  very  small  part  of  the 
goods  replevied. 

79.  Coit  V.  Waples,  1  Minn.  134;  Wolff  v. 
Moses,  26  Misc.  (N.  Y.)  500,  57  N.  Y.  Suppl. 
696  {affirmed  in  39  N.  Y.  App.  Div.  671,  57 
N.  Y.  Suppl.  1151];  Rapid  Safety  Filter  Co. 
V.  W^ckoff,  20  Misc.  (N.  Y.)  429,  45  N.  Y. 
Suppl.  1028  {reversing  19  Misc.  351,  43  N.  Y. 
Suppl.  490]  ;  Hawley  v.  Green,  18  Wend. 
(N.  Y.)  654,  holding  that  a  sheriff's  ap- 
praisal is  not  sufficient,  as  when  the  cause  is 
tried,  a  part  of  the  goods  may  be  awarded  to 
plaintiff  and  part  to  defendant. 

80.  Herman  v.  Girvin,  8  N.  Y.  App.  Div. 
418,  40  N.  Y.  Suppl.  845  {disapproving  Claflin 
V.  Davidson,  53  N.  Y.  Super.  Ct.  122] ;  Lock- 
wood  V.  Waldorf,  91  Hun  (N.  Y.)  281,  36 
N.  Y.  Suppl.  199. 

81.  Right  as  affected  by  success  or  failure 
of  party  in  actions  generally  see  Costs,  11 
Cyc.  27  et  seq. 

82.  See  Costs,  11  Cyc.  27. 

83.  Florida. —  Webster  v.  Brunswick-Balke 
Callender  Co.,  37  Fla.  433,  20  So.  536. 

Zndmnff.— Mitchell  v.  State,  3  Blackf.  391, 
holding  that,  although  a  defendant  in  replevin 
claiming  property  is  not  entitled  to  costs  by 
the  common  law,  yet  under  a  statute  allowing 
defendant  costs  where  he  prevails,  a  defendant 
who  obtains  a  verdict  in  replevin  is  entitled 
to  costs,  as  in  all  other  cases. 

7ow;a.— Hove  v.  McHenry,  60  Iowa  227,  14 
N.  W.  301. 
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An  exception  has  been  made  where  defendant  was  without  fault  and  no  demand 
for  the  property  was  made  prior  to  suit/^  and  it  has  been  held  that  defendant, 
although  unsuccessful,  is  entitled  to  his  costs  where  the  value  of  the  property, 
as  shown  by  the  appraisal,  is  insufficient  to  confer  jurisdiction  upon  the  court, 
and  there  is  no  other  evidence  of  its  value. 

b.  Where  Each  Party  Successful  in  Part.  Although  the  general  rule  that 
plaintiff  is  to  be  regarded  as  the  prevailing  party  and  entitled  to  costs,  even  though 
he  recovers  judgment  for  only  part  of  the  rehef  demanded  and  defendant  is  success- 
ful in  part,^^  has  been  followed  as  to  actions  of  replevin  in  a  few  jurisdictions,^'^ 


Kansas. —  Rucker  v.  Donovan,  13  Kan.  251, 
19  Am.  Rep.  84. 

Kentucky. —  Philips  v.  Harriss,  3  J.  J. 
Marsh.  122,  19  Am.  Dec.  166. 

Maryland. —  Burnett  v.  Bealmear,'  79  Md. 
36,  28  Atl.  898. 

Massachusetts. — ■  Wheeler  v.  Train,  4  Pick. 
168. 

Nevada. —  Lapham  v.  Osborne,  20  Nev.  168, 
18  Pac.  881. 

New  J ersey. —  Constanzo  v.  New  Jersey 
Cent.  R.  Co.,  74  N.  J.  L.  79,  64  Atl.  1067. 

North  Carolina. —  Rawlings  v.  Neal,  126 
N.  C.  271,  35  S.  E.  597. 

Ohio. —  Rowan  v.  Johnson,  2  Ohio  Dec. 
(Reprint)  254,  2  West.  L.  Month.  155;  Shur 
V.  Statler,  2  Ohio  Dec.  (Reprint)  70,  1  West. 
L.  Month.  317. 

Washington. —  Mansfield  v.  Whatcom  First 
Nat.  Bank,  6  Wash.  603,  34  Pac.  143. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  462. 

Replevin  is  an  action  "  not  founded  on  con- 
tract," within  Mo.  Rev.  fet.  §  2925,  giving 
plaintiff  costs  if  he  recovers  in  an  action  not 
founded  on  contract.  Hecht  v.  Heimann,  81 
Mo.  App.  370. 

On  abatement  of  the  writ  of  replevin,  de- 
fendant is  entitled  to  a  judgment  for  costs. 
Walko  V.  W^alko,  64  Conn.  74,  29  Atl.  243; 
Gould  i\  Barnard,  3  Mass.  199. 

Waiver  of  part  of  judgment. —  The  fact 
that  a  defendant,  in  whose  favor  findings 
have  been  rendered,  waives  or  abandons  part 
of  the  judgment  to  which  the  findings  entitle 
him,  by  not  demanding  a  return  of  the  prop- 
erty, does  not  bar  him  of  his  right  to  judg- 
ment for  costs.  Cowlings  v.  Greenleaf,  32 
Kan.  392,  4  Pac.  855. 

Judgment  for  one  of  two  defendants  only. 
—  In  an  action  of  replevin  against  two  de- 
fendants, when  the  verdict  and  judgment  are 
in  favor  of  one  of  two  defendants  only,  he  is 
not  entitled  to  recover  costs  from  plaintiff. 
Ramsdell  v.  Owens,  30  Wkly.  Notes  Cas. 
(Pa.)  174. 

84.  Chipman  v.  McDonald,  (Kan.  App. 
1899)  57  Pac.  252;  Peters  v.  Parsons,  18 
Nebr.  191,  24  N.  W.  687;  Littlefield  v.  Wilson, 
1  Nebr.  (Unofi'.)  581,  95  N.  W.  677.  . 

The  exception  does  not  apply  where  de- 
fendant asserts  ownership  and  right  of  pos- 
session in  himself  (Tilden  v.  Stilson,  49  Nebr. 
382,  68  N.  W.  478;  Rodgers  v.  Graham,  36 
Nebr.  730,  55  N.  VV.  243;  Aultman,  etc.,  Co. 
r.  Stcinan,  8  Nebr.  109;  Homan  v.  Laboo,  1 
Nebr.  204),  or  where  defendant  did  not  come 
into  possession  of  the  proixn-ty  rightfully 
(Wilcox  V.  Beitel,  43  Nebr.  457,  61  N.  W. 


722 ) ,  or  where  a  demand  was  properly  made 
and  defendant  wrongfully  detained  the  goods 
thereafter  (Mason  v.  Rodgers,  116  Mo.  App. 
611,  92  S.  W.  745). 

85.  Kirby  Carpenter  Co.  v.  Trombley,  101 
Mich.  447,  59  N.  W.  809.  See,  however,  Mer- 
rill V.  Butler,  18  Mich.  294,  where  plaintiff 
brought  his  action  in  the  circuit  court,  alleg- 
ing the  value  of  the  property  was  within  its 
jurisdiction,  and  recovered  a  verdict  for  it, 
and  where  it  was  held  that  he  was  entitled 
to  costs,  and  that  the  court  or  jury  could  not 
assess  the  value  of  the  property  to  show  that 
it  was  within  the  exclusive  jurisdiction  of  the 
justice  of  the  peace,  and  award  defendant  his 
costs. 

86.  See  Costs,  11  Cyc.  28. 

87.  Horton  v.  Home,  99  N.  C.  219,  5  S.  E, 
927  (substantial  recovery)  ;  Vollum  v.  Simp- 
son, 2  B.  &  P.  368;  Cook  v.  Green,  5  Taunt. 
593.  See  also  Hennessey  First  Nat.  Bank  v. 
Farquharson,  (Okla.  1908)  97  Pac.  559  (hold- 
ing that  as  plaintiff  was  entitled  to  judgment 
for  part  of  the  property,  the  costs  of  the 
lower  court  should  have  been  assessed  against 
defendant,  and  that  as  defendant  established 
his  right  on  appeal  to  the  remainder  of  the 
property,  the  costs  of  the  appeal  should  be 
assessed  to  plaintiff)  ;  Dodd  v.  Joddrell,  2 
T.  R.  235. 

In  New  York  there  existed  at  one  time 
considerable  confusion  in  the  authorities  on 
this  question,  due  to  the  fact  that  the  code 
of  civil  procedure  prescribed  a  rule  difi'erent 
from  that  of  the  Revised  Statutes.  However, 
it  is  now  settled  that  there  can  be  no  appor- 
tionment of  costs,  where  the  complaint  con- 
tains but  one  count  and  one  cause  of  action, 
or  where  the  complaint  separately  sets  forth 
two  or  more  causes  of  action,  upon  which 
issues  of  fact  have  been  joined,  and  it  is  cer- 
tified that  the  substantial  cause  of  action 
was  the  same  upon  each  issue.  Newell  Uni- 
versal Mill  Co.  r.  Muxlow,  115  N.  Y.  170.  21 
N.  E.  1048  [rcrrrsiufi  51  Hun  453,  4  N.  Y. 
Suppl.  197,  ]()  N.  Y.  Civ.  Proe.  153,  affirming 
2  N.  Y.  Sup])].  -I'lil,  orerrulinp  Ackerman  v. 
De  Ludo,  36  Hun  44]  ;  Mertens  r.  Fit/.wator. 
53  Hun  597,  6  N.  Y.  Suppl.  797;  Kilburn  r. 
Lowe,  37  Hun  237 ;  Ackerman  v.  O'Gornian, 
2  Silv.  Sup.  109,  6  N.  Y.  Suppl.  825,  17  N.  Y. 
Civ.  Proc.  275;  Stoddard  r.  Clarke,  9  Al>b. 
Pr.  N.  S.  310:  Yowloa  r.  :Murray.  50  How. 
Pr.  159.  Contra,  under  the  code  (Porter  r. 
Willet,  14  Abb.  Pr.  (N.  Y. )  319)  and  under 
the  Revised  Statutes  prior  to  the  adoption 
of  the  code  (Hull  r.  Halsted,  1  How.  Pr. 
(N.  Y.)    174;   Johnson   r.   Fellows,  6  Hill 
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it  has  been  held  that  the  action  of  replevin  constitutes  an  exception  to  the  general 
rule  as  both  parties  are  actors  and  claimants/^  and  in  most  jurisdictions  the 
statutes  have  been  construed  to  authorize,  either  expressly  or  impliedly,  an 
apportionment  where  plaintiff  has  recovered  judgment  for  part  of  the  chattels 
in  controversy  and  defendant  part.^^ 

3.  Persons  Liable.  Upon  the  recovery  of  judgment  in  replevin  against  an 
officer  and  attachment  or  execution  creditors,  who  appear  to  contest  the  title 
to  the  property,  such  creditors  are  solely  liable  for  the  costs  of  the  action. 

4.  Items  Allowable.  In  accordance  with  the  rule  obtaining  in  actions 
generally,  it  has  been  held  that  attorney's  fees  are  not  allowable  in  an  action 
of  replevin, except  where  there  is  statutory  authority  therefor.^*  Likewise 
time  lost  in  prosecuting  or  defending  the  action,  and  other  incidental  expenses, 
cannot  be  included  in  the  bill  of  costs. 

VL  DAMAGES.^^ 

A.  Right  to  Damages  —  l.  Plaintiff.  By  the  action  of  replevin  the  law 
intends  to  give  a  complete  remedy  to  the  party  entitled  to  possession  not  only 
as  to  the  property  itself,  but  also  in  respect  to  damages  which  are  the  natural 
result  of  the  wrongful  act,^^  and  therefore  it  provides  full  compensation  for  the 


(N.  Y.)  353;  Seymour  x.  Billings  12 
Wend.  (N.  Y.)  285;  Wright  v.  Williams.  2 
Wend.  (N.  Y.)  632). 

88.  Brown  v.  Smith,  1  N.  H.  36. 

89.  Illinois. —  Lansing  IK  Bates,  11  111.  550. 
Indiana. —  Wright  v.  Mathews,  2  Blackf. 

187. 

loioa. —  Whitaker  v.  Sigler,  44  Iowa  419. 
Kansas. —  Friend  v.  Green,  43  Kan,  167,  23 
Pac.  93. 

Massachusetts. —  Pow^ell  r.  Hinsdale,  5 
Mass.  343. 

Nebraska. —  McGillin  v.  Gleason.  34  Nebr. 
694,  52  N.  W.  287. 

New  Jersey. —  Field  v.  Post,  38  N.  J.  L. 
346. 

0/uo.— Clark  r.  Keith,  9  Ohio  72.  See 
also  Rhodenbaugh  v.  Carey,  2  Ohio  Dec.  (Re- 
print) 162,  1  West.  L.  Month.  599,  where 
the  costs  of  error  were  divided  after  the 
court  had  allowed  an  excessive  judgment  to 
stand  on  condition  that  plaintiff  remit  the 
excess. 

South  Carolina. —  Stoney  v.  Bailey,  28 
S.  C.  156,  5  S.  E.  347. 

Vermont. —  Poor  r.  Woodburn,  25  Vt.  234. 

Wisconsin. —  Lanyon  v.  Woodward,  65  Wis. 
543,  27  N.  W.  337  (limiting  the  application 
of  the  rule  to  cases  where  the  property  has 
been  delivered  to  and  retained  by  plaintiff 
under  the  writ  of  replevin,  and  where  the 
value  of  the  property  to  which  the  court 
finds  defendant  entitled  is  over  fifty  dol- 
lars) ;  Young  V.  Lego,  38  Wis.  206. 

Canada. —  Canniff  v.  Bogart,  6  Can.  L.  J. 
59;  Dickinson  v.  Ketchum,  2  N.  Brunsw. 
120. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  465. 

Compare  Cooley  v.  Gillan,  54  Conn.  80,  6 
Atl.  180,  holding  that  it  was  doubtful 
whether  defendants  were  entitled  to  any 
costs,  but  that  an  allowance  to  them  of  the 
cost  of  their  witnesses  upon  that  part  of  the 
case  that  was  decided  in  their  favor  would 
not  be  disturbed. 

[V,  J,  2,  b] 


A  judgment  that  each  party  pay  his  own 
costs  will  not  be  reversed,  in  the  absence  of 
any  showing  as  to  the  amount  of  costs  in- 
curred on  either  side.  Dresher  v.  Corson,  23 
Kan.  313. 

90.  Van  Gundy  v.  Carrigan,  4  Ind.  App. 
333,  30  N.  E.  933. 

91.  Amount  and  items  allowable  in  actions 

generally  see  Costs,  100  et  seq. 

92.  See  Costs,  11  Cyc.  104. 

93.  Dakota. —  Jandt  V.  South,  2  Dak.  46, 
47  N.  W.  779. 

Michigan. —  Hatch  v.  Hart,  2  Mich.  289. 

Mississippi. —  Carraway  v.  Wallace,  (1895) 
17  So.  930;  Taylor  v.  Morton,  61  Miss.  24; 
Cowden  v.  Lockridge,  60  Miss.  385. 

Missouri. —  Mix  v.  Kepner,  81  Mo.  93; 
Wright  V.  Broome,  67  Mo.  App.  32;  Trimble 

V.  Keer,  etc..  Mercantile  Co.,  56  Mo.  App.  683. 
Utah. —  Ryan,  etc.,  Cattle  Co.  v.  Slaughter, 

6  Utah  278,  21  Pac.  997. 

Canada. —  Davis  r.  Gushing,  10  N.  Brunsw. 
383 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  468. 

94.  Yantis  V.  Burditt,  2  Dana  (Ky.)  254; 
Hunton  v.  Palmer,  67  N.  J.  L.  94,  50  Atl. 
599. 

95.  Taylor  v.  Morton,  61  Miss.  24. 

96.  Byrnes  v.  Palmer,  113  Mich.  17,  71 
N.  W.  331,  holding  that  the  expense  of  re- 
placing a  building  wrongfully  removed  from 
plaintiff's  land  by  defendant  is  not  part  of 
the  taxable  costs  in  replevin,  since  the  officer 
executing  the  writ  is  not  authorized  to  do 
more  than  deliver  the  building  to  plaintiff. 

Jury  fees. —  Where  the  verdict  is  for  de- 
fendant under  a  writ  de  proprietate  propanda, 
jury  fees  are  taxable  as  part  of  his  costs 
of  the  inquisition.  Hale  v.  Hilyard,  31 
N.  Brunsw.  87. 

Expenses  as  element  of  damages  see  infra, 

VI,  B,  5. 

97.  On  dismissal  or  nonsuit  see  supra,  V, 
A  2  f. 

'98.  Buckley  v.  Buckley,  12  Nev.  423,  430. 
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injury  by  granting  a  return  of  the  property  or  its  value  if  a  return  ,  cannot  be  had 
with  damages  for  the  wrongful  taking  or  detention. Exemplary  or  punitive 
damages  are  also  recoverable  where  there  have  been  peculiar  circumstances  of 
outrage,  oppression,  and  wrong  in  the  taking  or  detention  of  the  property.^  In 
the  absence  of  these  circumstances,  however,  just  compensation  is  all  that  can  be 
awarded,  since  the  object  of  the  law  is  to  restore  plaintiff,  so  far  as  possible,  to 
the  condition  he  was  in  before  the  commission  of  the  act  complained  of.^  These 
damages  are  not  hmited  to  such  as  have  accrued  when  the  suit  is  instituted  but 
may  be  estimated  to  the  date  of  the  verdict.^ 

2.  Defendant.  At  common  law,  damages  were  not  recoverable  by  a  defend- 
ant in  replevin.*  The  judgment  for  defendant  was  for  restoration  of  property 
and  costs. ^  Certain  English  statutes,®  however,  gave  damages  to  avowants,  or 
other  persons  making  conusance,  or  justifying  as  bailiffs  in  replevin  for  rents 
or  services;  ^  and  at  the  present  day,  either  by  statute  or  judicial  authority,  the 
general  rule  is  that  if  defendant  has  judgment  for  a  return  of  the  property,  he  is 
also  entitled  to  damages  for  the  wrongful  taking  and  detention/  in  such  amount 


99.  Arkansas. —  Lesser  v.  Norman,  51  Ark. 
301,  11  S.  W.  281;  Gray  v.  Nations,  1  Ark. 
557.    And  see  Town  v.  Wilson,  8  Ark.  464. 

Colorado. —  Smith  v.  Stevens,  14  Colo.  App. 
491,  60  Pac.  580. 

Illinois. —  Tavlor  v.  Welsh,  138  111.  App. 
190. 

Indiana. —  Mitchell  v.  Burch,  3G  Ind.  529. 

Kansas. —  Chase  County  Nat.  Bank  v. 
Thompson,  54  Kan.  307,  38  Pac.  274. 

Kentucky. —  Philips  v.  Harriss,  3  J.  J. 
Marsh.  122,  19  Am.  Dec.  166. 

Maryland. —  Dorsey  v.  Gassaway,  2  Harr. 
&  J.  402,  3  Am.  Dec.  557. 

Mississippi. —  Burrage  v.  Melson,  48  Miss. 
237. 

Nevada. —  Buckley  v.  Buckley,  12  Nev.  423. 

New  Jersey. —  Pedrick  v.  Kuemmell,  74 
N.  J.  L.  379,  65  Atl.  846;  Bishop,  etc.,  Co.  v. 
Keffer,  69  N.  J.  L.  47,  54  Atl.  402;  Maguire 
V.  Dutton,  54  N.  J.  L.  597,  25  Atl.  254. 

New  Mexico. —  Hyde  v.  Elmer,  (1907)  88 
Pac.  1132. 

Oregon. —  Coffin  v.  Taylor,  16  Oreg.  375,  18 
Pac.  638. 

Pennsylvania. —  Ilarrisburg  Electric  Light 
Co.  17.  Goodman,  129  Pa.  St.  206,  19  Atl.  844. 

Tennessee. —  Parham  v.  Piley,  4  Coldw.  5. 

Wisconsin. —  Graves  v.  Sittig,  5  Wis.  219. 

Return  of  property  not  essential  to  allow- 
ance of  damages. —  In  an  action  of  replevin 
plaintiff  if  successful  is  entitled  to  all  the 
damages  he  has  sustained  by  the  illegal  de- 
tention of  the  property,  whether  the  prop- 
erty sought  to  be  replevied  is  obtained  or 
not  (Hoover  v.  Khoads,  6  Iowa  505.  And 
see  Cook  v.  Hamilton,  67  Iowa  394,  25  N.  W. 
676)  or  whether  he  elects  to  take  a  money 
judgment  for  the  value  (Hasted  v.  Dodge, 
(Iowa  1888)  39  N.  W.  668,  (1887)  35  N.  W. 
462). 

Failure  of  plaintiff  to  require  immediate 
delivery  of  the  property  has  been  held  not  to 
affect  his  right  to  damages  for  detention. 
Pedrick  r.  Kuemmell,  74  N.  J.  L.  379,  65 
Atl.  846. 

Failure  to  get  possession  on  appeal  by  op- 
posite party. —  The  failure  of  a  plaintiff  in 
whose  favor  a  judgment  was  rendered  in 


justice's  court,  in  an  action  for  the  recovery 
of  personal  property  unlawfully  detained,  to 
get  possession  upon  an  appeal  taken  by  the 
opposite  party,  by  giving  the  undertaking 
mentioiied  in  section  2,  chapter  112,  Laws  of 
1859,  furnishes  no  reason  why  he  should  not 
recover  all  the  damages  he  has  sustained  by 
the  detention  of  the  property  pending  such 
appeal.    Williams  v.  Phelps,  16  Wis.  80. 

1.  See  infra.  VI,  C,  9. 

2.  Hansehnan  v.  Kegel,  60  Mich.  540,  27 
N.  W.  678.  And  see  Cumberland  Coal,  etc., 
Co.  V.  Tilghman,  13  Md.  74. 

3.  Lesser  v.  Norman,  51  Ark.  301,  11  S.  W\ 
281;  Kelly  r.  Altemus,  34  Ark.  184,  36  Am. 
Pep.  6. 

4.  Indiana.— YfoM  v.  Blue,  5  Blackf.  153; 
White  V.  Lloyd,  3  Blackf.  390. 

Iowa. —  Mason  v.  Richards,  12  Iowa  73. 

Kentucky. —  Philips   r.   Harriss,   3  J. 
Marsh.  122,  19  Am.  Dec.  166. 

Maryland. —  Hopewell  v.  Price,  2  Harr. 
&  G.  275. 

Nehraska. —  Schrandt  v.  Young,  62  Nebr. 
254,  86  N.  W.  1085. 

United  States. —  Fields  r.  Crawford,  30 
Fed.  Cas.  No.  18,296,  2  Hayw.  &  H.  256. 

5.  Philips  V.  Harriss,  3  J.  J.  Marsh.  (Ky.) 
122,  19  Am.  Dec.  166.  Compare  White  r. 
Lloyd,  3  Blackf.  (Ind.)  390,  in  which  it  was 
said  that  costs  could  not  be  allowed. 

6.  St.  7  Hen.  VIII,  c.  4;  21  Hen.  VIII, 
c.  19. 

7.  Hopewell  v.  Price,  2  Harr.  &  G.  (Md.) 
275;  Turner  r.  Gallilee,  Hardrcs  153. 

8.  Illinois.— C\ow  r.  Yount.  93  111.  App. 
112. 

loica. —  Mclntire  r.  Eastman,  76  Iowa  455, 
41  N.  W.  162. 

Kciihtcky. —  Rogers  r.  Bradford.  8  Bush 
163;  Tuley  r.  Mauzey,  4  B.  :Mon.  5. 

Massachusetts. —  lioston  Loan  Co.  r. 
Myers,  143  INIass.  446,  9  N.  E.  805;  Stevens 
r.'Tuito,  104  Mass.  328. 

Michigan.— Bm-t  v.  Burt.  41  Mich.  82.  1 
N.  W.  936.  And  see  Henderson  r.  Des- 
borough,  28  Mich.  170. 

M ississippi. —  See  Kendriok  Watkins.  54 
Miss.  495. 
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as  will  be  a  fair  indemnity  to  him  for  the  injury  he  has  sustained  thereby,^  and 
the  judgment  rendered  for  these  damages  will  not  be  discharged  by  a  return  of 
the  property.  Damages  should  not  be  allowed,  however,  where  the  evidence 
fails  to  show  that  any  have  been  sustained."  Nor  should  damages  be  allowed 
him  if  he  is  not  entitled  to  a  return  of  the  property.  Damages  for  detention  are 
but  an  incident  to  the  right  of  return,  and  there  cannot  be  a  judgment  for  damages 
where  there  can  be  none  for  a  return. 

B.  Damages  Only  Allowable  as  Incident  to  Suit  For  Possession  — 
1.  In  General.  The  damages  recovered  in  replevin  must  be  connected  with  and 
incident  to  the  contest  over  possession  of  the  property, and  unless  they  do  so 
arise  are  not  recoverable  merely  because  connected  with  the  transaction  by 
reason  or  virtue  of  which  plaintiff's  alleged  right  of  taking  possession  accrued.^* 

2.  Injury  to  Property  Other  Than  That  in  Suit.  Damages  for  injury  to  prop- 
erty other  than  that  replevied,  as  for  instance  personal  effects  in  a  building  seized 
and  removed  under  a  writ  of  replevin,  cannot  be  recovered  by  defendant.  Mat- 
ters of  this  character  cannot  properly  be  adjudicated  in  an  action  which  concerns 
only  the  claims  of  the  respective  parties  to  the  building. 

C.  Elements  and  Measure  of  Damages  —  l.  Nominal  Damages.  In 
accordance  with  well-settled  principles  governing  the  law  of  damages  ^®  the  pre- 
vailing party  in  an  action  of  replevin  is,  in  any  event,  entitled  to  nominal  damages 
because  his  rights  have  been  inf ringed. To  warrant  a  recovery  of  nominal 
damages,  no  evidence  that  actual  damages  have  been  sustained  is  necessary.^^ 
It  is  equally  well  settled,  however,  that  in  the  absence  of  any  evidence  to  show 
actual  damages  nothing  beyond  nominal  damages  are  recoverable,^^ 

2.  Interest  as  an  Element  or  Measure  of  Damages.  Unless  the  property  in 
suit  has  a  usable  value  and  damages  are  estimated  on  that  basis,^°  the  prevailing 


Nebraska. —  Schrandt  v.  Young,  62  Nebr. 
254,  86  N.  W.  1085;  Teel  v.  Miles,  51  Nebr. 
542,  71  N.  W.  296;  Creighton  v.  Newton,  5 
Nebr.  100;  Merrick  County  School  Dist. 
No.  2  V.  Slioemaker,  5  Nebr.  36. 

Neic  York. —  Woodruff  r.  Cook,  25  Barb. 
505;  Eowley  v.  Gibbs,  14  Johns.  385. 
*    Pennsylvania. —  Cox    v.    Burdett,    23  Pa. 
Super.  Ct.  346. 

Tennessee. —  Mayberry  v.  Cliffe,  7  Coldw. 
117. 

Wisconsin. —  Saunderson  v.  Lace,  2  Pinn. 
257,  1  Chandl.  231. 

Canada. —  Freeman  v.  Harrington,  5  Nova 
Scotia  352. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  311. 

A  statute  providing  that  no  counter-claim 
shall  be  allowed  in  an  action  of  replevin  was 
not  meant  to  prevent  defendant  from  setting 
up  the  value  of  the  property  and  the  dam- 
ages suffered  by  him  on  account  of  its  de- 
tention under  the  writ,  and  recovering  the 
property,  or  its  value,  and  damages  for  its 
wrongful  detention,  where  other  statutes 
specially  provide  that  he  may  do  this.  Mc- 
Intire  v.  Eastman,  76  Iowa  455,  41  N.  W. 
162. 

9.  Boston  Loan  Co.  v.  Myers,  143  Mass. 
446,  9  N.  E.  805. 

10.  Mayberry  v.  Cliffe,  7  Coldw.  (Tenn.) 
117. 

11.  Wangler  v.  Franklin,  70  Mo.  659. 

12.  Neis  V.  Gillen,  27  Ark.  184;  Whitwell 
V.  Wells,  24  Pick.  (Mass.)  25. 

13.  Schrandt  v.  Young,  62  Nebr.  254,  86 
N.  W.  10 85.  And  see  cases  cited,  infra,  VI, 
15,  2. 
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The  replevin  action  is  primarily  to  adjudi- 
cate the  possession  of  the  property. —  Other 
rights  and  claims  must  be  determined,  as  a 
general  rule,  in  other  appropriate  proceed- 
ings, even  though  closely  connected  with  the 
controversy  out  of  which  the  contest  over 
possession  arises.  Schrandt  v.  Young,  62 
Nebr.  254,  86  N.  W.  1085. 

14.  Schrandt  V.  Young,  62  Nebr.  254,  86 
N.  W.  1085. 

15.  Jameson  v.  Kent,  42  Nebr.  412,  60 
N.  W.  879;  Dietrichs  r.  Lincoln,  etc.,  R.  Co., 
13  Nebr.  43.  13  N.  W.  13. 

16.  See  Damages,  13  Cyc.  14. 

17.  Sanborn  v.  Leavitt,  43  N.  H.  473; 
Frey  v.  Drahos,  7  Nebr.  194;  Booth  v.  Able- 
man,  20  Wis.  21,  88  Am.  Dec.  730;  Treat  v. 
Staples,  24  Fed.  Cas.  No.  14,162,  Holmes  1. 

18.  See  Damages,  13  Cyc.  14;  and  Frey 
V.  Drahos,  7  Nebr.  94. 

19.  Arkansas. —  Smith  V.  Houston,  25  Ark. 
183. 

Colorado. —  Sopris  v.  Webster,  1  Colo.  507. 
/Z^inois.— Seabury  v.  Ross,  69  111.  533. 
Massachusetts. —  Bartlett  v.   Brickett,  14 
Allen  62. 

Michigan. —  Phenix  V.  Clark,  2  Mich. 
327. 

Is'ew  Mexico. —  Hyde  v.  Elmer,  (1907)  88 
Pac.  1132. 

Tennessee. —  Mann  v.  Grove,  4  Heisk. 
403. 

United  States. —  Treat  v.  Staples,  24  Fed. 
Cas.  No.  14,162,  Holmes  1. 

See  42  Cent.  Dig.  tit.  ''Replevin,"  §§  297, 
312. 

20.  See  infra,  VI,  C,  3,  a. 
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party  in  replevin  will  be  awarded  interest  on  the  value  of  the  property  during 
the  time  of  the  wrongful  detention;  and  in  the  absence  of  facts  which  would 
authorize  the  application  of  any  different  rule,^^  as  for  instance  depreciation  in 
the  value  of  the  property,^^  or  bad  faith,  fraud,  mahce,  gross  neghgence,  or  oppres- 
sion on  the  part  of  the  adverse  party/*  or  a  special  agreement  between  the  parties 
that  the  jury  might  find  the  value  of  the  property  and  the  damages  in  one  sum,^^ 
such  interest  constitutes  the  measure  of  damages,^^  unless  the  property  cannot 


21.  California. —  Schmidt  V.  Nunan,  63 
Cal.  371;  Kelly  v.  McKibben,  54  Cal.  192; 
Freeborn  v.  Norcross,  49  Cal.  313;  Page  v. 
Fowler,  39  Cal.  412,  2  Am.  Kep.  462. 

Iowa. —  Hurd  v.  Gallalier,  14  Iowa  394. 

Michigan. — -  Nitz  v.  Bolton,  71  Mich.  ZoZ, 
39  N.  W.  15. 

Minnesota. —  Berthold  v.  Fox,  13  Minn. 
501,  97  Am.  Dec.  243. 

Nebraska. —  Dodge  v.  Eunells,  20  Nebr.  33, 
28  N.  W.  849;  Moore  v.  Kepner,  7  Nebr.  291. 

New  York. —  Follett  Wool  Co.  v.  Utica 
Trust,  etc.,  Co.,  84  N.  Y.  App.  Div.  151,  82 
N.  Y.  Suppl.  597;  Young  v.  Willet,  8  Bosw. 
486;  Crossley  v.  Hojer,  11  Misc.  57,  31  N.  Y. 
Suppl.  837;  Eowley  v.  Gibbs,  14  Johns.  385. 

North  Carolina. —  Patapsco  Guano  Co.  r. 
Magee,  86  N.  C.  350;  Holmes  v.  Godwin,  69 
N.  C.  467. 

Pennsylvania. —  Cox  v.  Burdett,  23  Pa. 
Super.  Ct.  346. 

Texas. —  Halbert  v.  San  Seba  Springs  Land, 
etc.,  Assoc.,  (Civ.  App.  1895)  34  S.  W.  636. 

Wisconsin. —  Beverich  v.  Welch,  7  Wis.  465 ; 
Morris  v.  Baker,  5  Wis.  389. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  309, 
315. 

But  see  Smith  v.  Roby,  6  Heisk.  (Tenn.) 
546,  holding  that  judgment  for  value  and  in- 
terest is  defeated  and  discharged  by  delivery 
of  the  property. 

Illustrations. —  Where  wool  belonging  to 
plaintiff  was  pledged  by  plaintiff's  bailee, 
without  authority,  to  defendant,  and  on  de- 
mand defendant  refused  to  deliver  the  wool, 
which  had  been  stored  with  a  warehouse  com- 
pany, and,  after  suit  brought  against  the 
latter  to  recover  the  same,  it  filed  an  inter- 
pleader, when  the  wool  was  ordered  to  be  held 
by  the  sheriff,  subject  to  an  order  of  the  court, 
plaintiff,  on  judgment  in  his  favor,  was  en- 
titled to  interest  on  the  value  of  the  wool,  as 
damages  for  withholding  the  same  from  the 
time  of  the  demand.  Follett  Wool  Co.  v. 
Utica  Trust,  etc.,  Co.,  84  N.  Y.  App.  Div.  151, 
82  N.  Y.  Suppl.  597.  So  it  has  been  held 
that  defendant  cn  recovering  logs  cut  from  his 
land  is  entitled  to  recover  interest  on  their 
value  from  the  time  the  writ  was  served  dis- 
possessing him.  Nitz  v.  Bolton,  71  Mich.  388, 
39  N.  W.  15. 

Change  of  statutory  rate  pending  trial. — 
Where  the  rate  of  interest  is  fixed  by  statute, 
the  rate  of  interest  being  lowered  by  statute 
pending  a  replevin  suit,  the  successful  plain- 
tiff may  recover  as  damages  interest  measured 
by  the  old  rate  up  to  the  time  of  the  cliange, 
and  by  the  lower  rate  thereafter.  Saling  t\ 
Bolander,  125  Fed.  701,  60  C.  C.  A.  469. 

22.  Arkansas. —  Kelly  V.  Altemus,  34  Ark. 
184,  36  Am.  Rep.  6. 


Colorado. —  Austin  v.  Terry,  13  Colo,  App. 
141,  56  Pac.  810. 

Florida. —  See  Ocala  Foundry,  etc..  Works 
V.  Lester,  49  Fla.  199,  38  So.  51. 

Mississippi. —  Taylor  v.  Morton,  61  Miss. 
24.. 

New  York. —  New  York  Guaranty,  etc.,  Co. 
V.  Flynn,  55  N.  Y.  653. 

Pennsylvania. —  McDonald  v.  Scaife,  11  Pa. 
St.  381,  51  Am.  Dec.  556;  McCabe  v.  More- 
head,  1  Watts  &  S.  513. 

23.  See  infra,  VI,  C,  4. 

24.  See  infra,  VI,  C,  9. 

25.  McCabe  v.  Morehead,  1  Watts  &  S. 
(Pa.)  513,  holding  that  under  such  agree- 
ment the  jury,  in  assessing  damages  for  de- 
fendant, were  not  confined  to  interest  on  the 
value,  but  might  give  more  if  necessary  to 
compensate  defendant. 

26.  Colorado. —  Machette  v.  Wanless,  2 
Colo.  169;  Smith  v.  Stevens,  14  Colo.  App. 
491,  60  Pac.  680;  Austin  v.  Terry,  13  Colo. 
App.  141,  56  Pac.  810. 

Illinois. — ^  Merchants'  Sav.,  etc.,  Co.  r.  Good- 
rich, 75  111.  554. 

Iowa. —  McCoy  v.  Cornell,  40  Iowa  457. 

Kansa.s. —  Werner  v.  Graley,  54  Kan.  383, 
38  Pac.  482. 

Kentucky. — Yantis  r.  Burditt,  2  Dana  254. 

Moi^^e.— Dore  v.  Hight,  15  Me.  20. 

Massachusetts. —  Barnes  v.  Bartlett,  15 
Pick.  71;  Pike  v.  Huckins,  1  Mass.  421. 

Nebraska. —  Schrandt  v.  Young,  62  Nebr. 
254,  86  N.  W.  1085 ;  Dodge  v.  Runels,  20  Nebr. 
33,  28  N.  W.  849;  Hainer  v.  Lee,  12  Nebr. 
452,  UN.  W.  888;  Hooker  r.  Hammill,  7 
Nebr.  231. 

New  York.— Allen  v.  Fox,  51  N.  Y.  562,  10 
Am.  Rep.  641;  Brizsee  v.  Maybee,  21  Wend. 
144. 

Pennsylvania. —  McCabe  v.  Morehead,  1 
Watts  &  S.  513. 

Tennessee. —  See  Mayberry  r.  Cliffe,  7 
Coldw.  117,  holding  that  where  under  the 
statutes  the  value  of  the  property  is  to  be 
assessed  as  of  the  time  wlien  seized,  defendant 
is  entitled  to  interest  on  such  valuation  from 
the  time  of  seizure. 

Wisconsin. —  Williams  r.  Phelps,  16  Wis. 
80;  Graves  v.  Sittig,  5  Wis.  219. 

See  42  Cent.  Dig.  tit.  "Replevin.'^  §§  309. 
315. 

Contra. —  The  measure  of  damages,  recov- 
erable by  plaintiff  in  an  action  of  replevin, 
is  not  liie  value  of  the  property  at  the  time 
it  was  Inken  from  plaintiff,  with  damages  for 
the  detention,  not  exceeding  six  per  cent  per 
annum  from  that  time;  but  the  true  mcasurp 
is  the  value  of  the  property  at  the  date  of 
the  trial,  with  damages  for  the  caption  and 
detention,  not  measured  by  the  standard  of 
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be  returned/^  or  the  successful  party  elects  to  take  the  money  value  of  the  prop- 
erty/^ or  the  action  proceeds  as  one  for  damages  only.^^  Under  these  circum- 
stances the  measure  of  damages  is  the  value  of  the  property  at  the  time  of  the 
taking  with  interest  from  that  date,^*^  which  is  ordinarily  to  be  computed  to  the  date 
of  the  verdict. The  successful  party  is  of  course  not  entitled  to  interest  and  an 
allowance  in  addition  thereto  of  the  value  of  the  use;  nor  can  interest  be  allowed 
in  addition  to  a  gross  sum  for  damages,  for  this  would  amount  to  an  award  of 
double  damages. And  under  a  statute  which  gives  to  a  party  to  an  action  of 
replevin  found  entitled  to  property  not  in  his  possession  the  option  to  have  an 
execution  for  the  delivery  of  the  specific  property,  or  for  its  value  "  as  determined 
by  the  jury/'  interest  on  the  value  of  the  property  prior  to  the  return  of  the  ver- 
dict is  erroneous.  The  statute  refers  to  the  time  when  judgment  is  rendered, 
or  to  a  later  date,  and' not  to  the  time  when  the  action  was  commenced.^* 

3.  Value  of  Use  of  Property  as  an  Element  or  Measure  of  Damages — a.  State- 
ment of  Rule.  As  heretofore  shown,  interest  in  the  ordinary  measure  of  damages 
for  the  wrongful  detention  of  property,^^  but  the  doctrine  has  no  application 
where  the  property  in  suit  has  a  usable  value  which  exceeds  the  lawful  rate  of 
interest.    Where  this  is  the  case,  the  successful  party  is  entitled  to  recover  as 


six  per  cent  interest,  but  including  damages 
for  depreciation,  if  any,  since  the  taking. 
Miller  v.  Bryden,  34  Mo.  App.  602. 

Applications  of  rule. —  The  rule  is  gen- 
erally applicable  in  all  cases  where  the  prop- 
erty detained  was  merchandise  kept  for  sale, 
grain  and  all  other  articles  of  property  useful 
only  for  sale  or  consumption.  Kelly  v.  AI- 
temus,  34  Ark.  184,  36  Am.  Eep.  6;  Machette 
V.  Wanless,  2  Colo.  169;  Allen  v.  Fox,  51 
N.  Y.  562,  10  Am.  Rep.  641.  So  it  has  been  held 
that  the  measure  of  damages  in  an  action  of 
replevin  for  a  county  warrant  is  legal  interest 
thereon  for  the  time  of  the  unlawful  detention. 
McCoy  V.  Cornell,  40  Iowa  457.  In  replevin 
for  the  wrongful  detention  of  bank  checks, 
where  the  checks  are  recovered  and  delivered 
to  plaintiff,  plaintiff  can  only  recover,  as 
damages  for  the  wrongful  detention,  interest 
on  the  amount  of  the  checks  from  the  time 
of  the  demand  and  refusal  until  they  are  re- 
plevied. Merchants'  Sav.,  etc.,  Co.  v.  Good- 
rich, 75  111.  554. 

Compensatory  damages,  in  addition  to  in- 
terest, may  be  allowed  only  where  it  is  proved 
to  be  necessary  to  afford  full  indemnification. 
Crossley  v.  Hojer,  11  Misc.  57,  31  N.  Y. 
Suppl.  837;  Suydam  f.  Jenkins,  3  Sandf. 
(N.  Y.)  614. 

Pretium  affectionis. —  In  replevin  for  a 
slave,  the  pretium  affectionis  is  not  a  proper 
element  to  be  considered  in  estimating  the 
value  of  the  slave.  Moseley  v.  Anderson,  40 
Miss.  49. 

Computation  of  interest. —  The  interest 
given  by  the  same  act  is  to  be  computed  from 
the  time  when  the  writ  of  replevin  was  exe- 
cuted, not  from  its  date.  Yantis  v.  Burditt, 
2  Dana  (Ky.)  254. 

27.  Barnes  v.  Bartlett,  15  Pick.  (Mass.) 
71;  Dodge  v.  Runels,  20  Nebr.  33,  28  N.  W. 
849;  Moore  v.  Kepner,  7  Nebr.  291;  Miller  v. 
Hahn,  84  N.  C.  226;  Holmes  v.  Godwin,  69 
N.  C.  467.  And  see  Garrett  v.  Wood,  3  Kan. 
231. 

The  measure  of  damages  for  a  promissory 

note  is  its  value  when  not  returned,  and  in- 
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terest  thereon.  Vancleave  r.  Beach,  110  Ind. 
269,  11  N.  E.  228. 

28.  Michigan. —  Ritz  v.  Bolton,  71  Mich^ 
388,  39  N.  W.  15;  Hanselman  v.  Kegel,  60 
Mich.  540,  27  N.  W.  678. 

Minnesota. —  See  Berthold  v.  Fox,  13  Minn. 
501,  97  Am.  Dec.  243. 

Mississippi. —  See  Taylor  v.  Morton,  61 
Miss.  24. 

Montana. —  Webster  v.  Sherman,  33  Mont. 
448,  84  Pac.  878. 

North  Carolina.— Ran  v.  Tillman,  110  N.  C. 
220,  14  S.  E.  745. 

Pennsylvania. —  McDonald  v.  Scaife,  11  Pa. 
St.  381,  51  Am.  Dec.  556;  Cox  r.  Burdett,  23 
Pa.  Super.  Ct.  346,  351.  And  see  Easton  v. 
Worthington,  5  Serg.  &  R.  130. 

"Wisconsin. —  Findlay  v.  Knickerbocker  Ice 
Co.,  104  Wis.  375,  80  K  W.  436;  Bigelow  v. 
Doolittle,  36  Wis.  115;  Bonesteel  v.  Orvis. 
22  Wis.  522.  And  see  Ingram  v.  Rankin,  47 
Wis.  406,  2  N.  W.  755,  32  Am.  St.  Rep.  762. 

Wyoming. —  Boswell  v.  Laramie  First  Nat. 
Bank,  16  Wyo.  161,  92  Pac.  624,  93  Pac.  661. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  309, 
315. 

29.  Honaker  v.  Vesey,  57  Nebr.  413,  77 
N.  W.  1100;  Hainer  v.  Lee,  12  Nebr.  452,  11 
N.  W.  888;  Bocem  Iron  Co.  v.  Union  Sav. 
Bank,  (Nebr.)  89  N.  W.  80.  And  see  Mc- 
Gavock  V.  Chamberlain,  20  111.  219. 

30.  See  cases  cited  supra,  in  notes  27,  28, 

29 

31.  Just  V.  Porter,  64  Mich.  565,  31  N.  W. 
444;  Hanselman  v.  Kegel,  60  Mich.  540,  27 
N.  W.  678;  Bigelow  v.  Doolittle,  36  Wis.  115. 
Compare  Hainer  v.  Lee,  12  Nebr.  452,  11 
N.  W.  888,  holding  that  interest  is  to  be  al- 
lowed from  the  date  of  the  taking  to  the  first 
day  of  the  term  of  court  at  which  the  trial 
is  had. 

32.  See  infra,  VI,  C,  3. 

33.  Garcia  v.  Gunn,  119  Cal.  315,  51  Pac. 
684;  Freeborn  v.  Norcross,  49  Cal.  313. 

34.  Bonnot  Co.  v.  Newman,  109  Iowa  580, 
80  N.  W.  655. 

35.  See  supra,  VI,  C,  2. 
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damages  for  the  detention,  the  value  of  such  use  during  the  period  that  he  was 
wrongfully  deprived  thereof, which  value  is  to  be  estimated  by  the  ordinary 


36.  Arkansas. — Minkwitz  v.  Steen,  36  Ark. 
260;  Kelly  v.  Altemus,  34  Ark.  184,  36  Am. 
Eep.  6;  Dunnalioe  v,  Williams,  24  Ark.  264. 

Colorado. —  Smith  v.  Stevens,  33  Colo.  427, 
81  Pac.  35;  Smith  V.  Stevens,  14  Colo.  App. 
491,  60  Pac.  580. 

Idaho. —  Sebree  v.  Smith,  2  Ida.  (Hash.) 
359,  16  Pac.  915. 

Illinois.— Oden  v.  Hole,  25  111.  204;  Butler 
r.  Mehrling,  15  111.  488. 

Indiana. —  Farrar  v.  Eash,  5  Ind.  App.  238, 
31  N.  E.  1125. 

Iowa. —  Newberry  v.  Gibson,  125  Iowa  575, 
101  N.  W.  428;  Cook  v.  Hamilton,  67  Iowa 
394,  25  N.  W.  676. 

Kansas. —  Stockton  State  Bank  v.  Showers, 
65  Kan.  431,  70  Pac.  332;  Barton  v.  Mulvane, 
59Kan.  313,  52  Pac.  88;  Werner  v.  Graley,  54 
Kan.  383,  38  Pac.  482;  Kennett  v.  Feckel,  41 
Kan.  211,  21  Pac.  93;  Palmer  v.  Meiners, 
17  Kan.  478;  Bell  v.  Campbell,  17  Kan.  211; 
Ladd  17.  Brewer,  17  Kan.  204;  Yandle  v. 
Kingsbury,  17  Kan.  195,  22  Am.  Rep.  282. 

Massachusetts. —  Boston  Loan  Co.  v.  Myers, 
143  Mass.  446,  9  N.  E.  805. 

Michigan. —  Hutchinson  i'.  Hutchinson,  102 
Mich.  635,  61  N.  W.  60;  Burt  v.  Burt,  41 
Mich.  82,  1  N.  W.  936. 

Minnesota. —  Nash  v.  Larson,  80  Minn.  458, 
83  N.  W.  451,  81  Am.  St.  Rep.  272;  Qualy  v. 
Johnson,  80  Minn.  408,  83  N.  W.  393;  Wil- 
liams V.  Wood,  61  Minn.  194,  63  N.  W.  492; 
Peerless  Mach.  Co.  v.  Gates,  61  Minn.  124,  63 
N.  W.  260 ;  Sherman  v.  Clark,  24  Minn.  37. 

Montana. —  Chauvin  v.  Valiton,  8  Mont. 
451,  20  Pac.  658,  3  L.  R.  A.  194;  Morgan  v. 
Reynolds,  1  Mont.  163. 

Nebraska. — ■  Schrandt  v.  Young,  62  Nebr. 
254,  86  N.  W.  1085. 

Nejo  Hampshire. —  Dickinson  v.  Lovell,  35 
N.  H.  9. 

New  York.— Allen  v.  Fox,  51  N.  Y.  562,  10 
Am.  Rep.  641;  Crossley  v.  Hojer,  11  Misc.  57, 
31  N.  Y.  Suppl.  837. 

North  Carolina.— Scott  v.  Elliott,  63  N.  0. 
215. 

North  Dakota. —  Northrup  v.  Cross,  2  N.  D. 
433,  51  N.  W.  718. 

Oregon.— Comn  v.  Taylor,  16  Oreg.  375,  18 
Pac.  638. 

South  Dakota. —  Benjamin  V.  Huston,  16 
S.  D.  569,  94  N.  W.  584. 

Tennessee. —  Stanley  v.  Donoho.  16  Lea  492; 
Mavberry  v.  Cliffe,  7  Coldw.  117. 

Tcicas.— CI  app  V:  Walters,  2  Tex.  130; 
Mineralized  Rubber  Co.  v.  Cleburne,  22  Tex. 
Civ.  App.  621,  56  S.  W.  220. 

Vermont.— McGrntli  v.  Wilder,  77  Vt.  431, 
60  Atl.  801. 

Wisconsin. —  Zitske  r.  Goldberg,  38  Wis. 
216;  Booth  V.  Ablenian,  20  Wis.  602;  Wil- 
liams V.  Phelps,  16  Wis.  83. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  300, 
421. 

Reason  for  rule. —  The  reason  is  that  in- 
terest on  the  value  of  th«  property  does  not 
furnish  adequate  compensation  for  the  wrong- 


ful detention  ( Smith  v.  Stevens,  33  Colo.  427, 
81  Pac.  35;  Boston  Loan  Co.  v.  Myers,  143 
Mass.  446,  9  N.  E.  805;  Schrandt  v.  Young, 
62  Nebr.  254,  86  N.  W.  1085;  Allen  v.  Fox, 
51  N.  Y.  562,  10  Am.  Rep.  641;  Booth  V. 
Ableman,  20  Wis.  602;  Williams  v.  Phelps, 
16  Wis.  83)  ;  and  that  the  wrong-doer  who 
had  had  the  use  of  it  would  make  a  profit 
out  of  his  own  wrong,  which  the  law  does 
not  tolerate  (Smith  v.  Stevens,  33  Colo.  427, 
81  Pac.  35;  Ocala  Foundrv,  etc..  Works  v. 
Lester,  49  Fla.  199,  38  So.  51;  Allen  v.  Fox, 
51  N.  Y.  562,  10  Am.  Rep.  641),  and  that  it 
would  deny  to  a  plaintiff  damages  which 
naturally  and  certainly  follow  from  a  wrong- 
ful invasion  of  his  rights  ( Foundry,  etc.,  Wks. 
V.  Lester,  49  Fla.  199,  38  So.  51). 

Application  of  rule  to  specific  property.-^ 
The  rule  has  been  applied  in  the  case  of 
household  furniture  (Boston  Loan  Co.  v. 
Myers,  143  Mass.  446,  9  N.  E.  805);  piano 
(Boston  Loan  Co.  v.  Myers,  143  Mass. 
446,  9  N.  E.  805;  Chauvin  v.  Valiton,  8 
Mont.  451,  20  Pac.  658,  3  L.  R.  A.  194); 
horses  (Farrar  v.  Eash,  5  Ind,  App.  238, 
31  N.  E.  1125;  Clark  v.  Martin,  120 
Mass.  543 ;  Hutchinson  v.  Hutchinson,  102 
Mich.  G35,  61  N.  W.  60;  Allen  v.  Fox,  51 
N.  Y.  562,  10  Am.  Rep.  641 ;  Zitske  v.  Gold- 
berg, 38  Wis.  216)  ;  buggies  (Clark  v.  Mar- 
tin, supra)  ;  boats  (x\ber  v.  Bratton,  60 
Mich.  357,  27  N.  W.  564)  ;  milk  cows  (Smith 
V.  Stevens,  33  Colo.  427,  81  Pac.  35;  McGrath 
V.  Wilder,  77  Vt.  431,  60  Atl.  801);  and 
threshing  machines  (Peerless  Mach.  Co.  v. 
Gates,  61  Mifin.  124,  63  N.  W.  260,  holding 
that  the  measure  of  damages  for  such  deten- 
tion is  the  fair  rental  value  of  the  machine, 
less  the  damages  which  would  result  to  it 
from  the  extra  wear  and  tear  caused  by  the 
use  of  it  while  so  rented). 

Distinction  between  trover  and  replevin. — 
In  trover  plaintiff  can  only  recover  for  the 
value  of  the  property  at  the  time  of  the  con- 
version, with  interest  from  that  time  to  the 
date  of  the  verdict.  The  reason  for  this  dis- 
tinction is  plain.  In  replevin  plaintiff  never 
ceases  to  claim  the  property  as  his  own,  but 
seeks  to  obtain  it  rather  than  its  value.  In 
such  case  plaintiff,  being  entitled  to  the  use 
of  the  property  of  which  he  has  been  unlaw- 
fully deprived,  and  not  having  waived  the 
title  thereof,  has  a  riglit  to  recover  the  value 
of  such  use  in  damages.  In  trover,  on  the 
other  hand,  plaintiff  concedes  a  change  of 
title  by  the  act  of  conversion  and  recognizes 
ownership  in  defendant.  In  that  case  dam- 
ages for  detention  are  waived,  and  it  would 
be  absurd  to  give  plaintiff  compensation  for 
the  use  of  the  pro]>ertv.  Farrar  r.  Eash.  5 
Ind.  Ai)p.  238.  31  N.  E."  1125. 

Where  the  property  was  not  in  fact  used, 
there  should  be  deducted  from  tlie  market 
value  of  the  use,  taken  as  the  basis  for  dam- 
ages, a  reasonable  sum  for  deterioration  in 
Die  condition  of  the  property  liad  it  been 
used,  and  the  necessary  repairs  and  expenses 
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market  price  of  the  use  of  such  property,^^  covering  a  period  commencing  with 
the  beginning  of  the  wrongful  detention  and  ending  at  the  time  of  the  trial ;  and 
in  case  the  specific  property  instead  of  its  value  were  recovered,  this  would  con- 
stitute the  measure  of  damages,^®  unless  the*  facts  of  the  cases  were  such  as  to 
authorize  the  allowance  of  exemplary  or  punitive  damages. 

b.  Exceptions  to  Rule.  The  rule  allowing  the  successful  party  to  recover  the 
value  of  the  use  of  the  property  as  damages  has  no  application  where  he  has  merely 
a  special  interest  which  confers  no  right  to  use  the  property/^  where  it  is  not 
shown  that  he  could  and  did  intend  to  use  it,  and  was  prevented  from  so  doing 
by  the  unsuccessful  party or  where  the  value  of  the  use  does  not  exceed  the 
legal  interest  on  the  value  of  the  property/^  or  is  purely  speculative.*^  And  he 
is  not  entitled  to  recover  the  value  of  the  use,  where  in  accordance  with  statutory 
provisions  authorizing' it  he  elects  to  take  a  money  judgment  for  the  value  of  the 
property  as  of  the  time  of  the  taking.*^  And  there  cannot  be  a  recovery  for  the 
value  of  the  use  and  also  interest  on  the  value  of  the  property,*^  as  this  would  be 
compensating  the  successful  party  twice  for  the  same  injury.*^  Nor  can  there 
be  a  recovery  for  both  the  value  of  the  use  and  for  depreciation  in  value  caused 
by  the  use.*^ 

4.  Depreciation  in  Value.  Where  by  the  terms  of  the  judgment  the  prevailing 
party  obtains  neither  possession  of  the  property  in  suit  or  its  value  estimated  as 
of  the  time  of  the  trial  he  is  entitled  to  recover  as  damages  any  depreciation 
or  deterioration  in  the  value  which  has  taken  place  pending  the  wrongful  detention 
from  any  cause. If,  however,  the  property  has  been  restored  to  the  successful 


which  tlie  other  party  would  have  incurred 
if  it  had  been  used  during  such  period  of  de- 
tention. Ocala  Foundry,  etc.,  Works  v.  Les- 
ter, 49  Fla.  199,  38  So.  51. 

37.  Ocala  Foundry,  etc.,  Works  i\  Lester, 
49  Fla.  199,  38  So.  51;  Stanley  v.  Donolio, 
16  Lea  (Tenn.)  492. 

38.  Chauvin  v.  Valiton,  8  Mont.  451,  20 
Pac.  658,  3  L.  R.  A.  194. 

39.  Minkwitz  v.  Steen,  36  Ark.  260 ;  Smith 
f.  Stevens,  33  Colo.  427,  81  Pac.  35;  Hutch- 
inson Hutchinson,  102  Mich.  635,  61  N.  W. 
60;  Aber  t\  Bratton,  60  Mich.  357,  27  N.  W. 
564;  Stanley  v.  Donoho,  16  Lea  (Tenn.)  492. 
And  see  Butler  v.  Mehrling,  15  111.  488. 

40:  See  in/ra,  VI,  C,  9. 

41.  Johnson  v.  Bailey,  17  Colo.  59,  28  Pac. 
81  (property  received  in  pledge  under  ex- 
press contract  to  .  sell  the  same  and  account 
for  the  proceeds)  ;  Tandler  v.  Saunders,  56 
Mich.  142,  22  N.  W.  271  (deputy  sheriff  who 
has  seized  goods  under  attachment). 

42.  Smith  v.  Stevens,  14  Colo.  App.  491, 
60  Pac.  580 ;  ■  Barnev  v.  Douglass,  22  W^is. 
464. 

43.  Smith  v.  Stevens,  33  Colo.  427,  81  Pac. 
35. 

44.  Houghton  v.  Rock,  8  Phila.  (Pa.)  42. 

45.  Colean  Implement  Co.  v.  Strong,  126 
Iowa  598,  102  N.  W.  506;  Newberry  v.  Gib- 
son, 125  Iowa  575,  101  N.  W.  428;  Powers  v. 
Benson,  120  Iowa  428,  94  N.  W.  929  lover- 
ruling  in  effect  Hartley  State  Bank  v.  Mc- 
Corkell,  91  Iowa  660,  60  N.  W.  197;  Cook  v. 
Hamilton,  67  Iowa  394,  25  N.  W.  676]  ;  Just 
v.  Porter,  64  Mich.  565,  31  N.  W.  444;  Han- 
selman  Kegel,  60  Mich.  540.  27  N.  W. 
678;  Bigelow  i;.  Doolittle,  36  Wis.  115. 

Reason  for  rule. —  If  he  elects  to  take  the 
value  of  the  property,  he  in  effect  thereby 
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makes  a  sale  of  it  to  the  adverse  party  at 
the  date  of  its  taking,  and  its  VEilue  at  that 
time,  with  interest  up  to  the  date  of  the  ver- 
dict, is  a  fair  compensation.  There  is  no 
justice  in  his  taking  the  value  of  the  prop- 
erty, selling  it  to  plaintiff  against  his  will, 
and  also  charging  him  with  the  use  of  it  in 
addition.  Just  v.  Porter,  64  Mich.  565,  31 
N.  W.  444;  Hanselman  v.  Kegel,  60  Mich. 
540,  27  N.  W.  678;  Bigelow  f.  Doolittle,  36 
Wis.  115. 

Where  suit  is  commenced  in  replevin  and 
changed  to  trover,  the  rule  of  damages  which 
governs  in  actions  of  trover  will  control,  and 
plaintiff  is  not  entitled  to  recover  for  the 
use  of  the  property.  By  changing  his  form 
of  action  into  trover  plaintiff  elects  to  treat 
the  wrongful  act  of  defendant  as  a  conversion 
and  thereby  declares  that  by  the  conversion 
the  title  vested  in  defendant.  MoGavock  v. 
Chamberlain,  20  111.  219. 

46.  Newman  v.  Cross,  108  Ga.  776,  33 
S.  E.  641 ;  Just  V.  Porter,  64  Mich.  565,  31 
N.  W.  444;  McGuire  t".  Galligan,  53  Mich. 
453,  19  N.  W.  142;  Bigelow  v.  Doolittle,  36 
Wis.  115. 

47.  Frey  v.  Drahos,  7  Nebr.  194. 

48.  Odell  V.  Hole,  25  111.  204.  And  see 
Ocala  Foundry,  etc..  Works  V.  Lester,  49  Fla. 
199,  38  So.  51. 

49.  Illinois. —  Brennan  v.  Shinkle,  89  IlL 
604;  Clow  V.  Yount,  93  111.  App.  112. 

Indiana. —  Yelton  v.  Slinkard,  85  Ind.  190; 
Mitchell  V.  Burch,  36  Ind.  529. 

Kansas. —  Russell  v.  Smith,  14  Kan.  366. 

Massachusetts. — Gordon  Jenney,  16  Mass. 
465. 

Michigan. —  Rilev  v.  Littlefield,  84  Mich. 
22,  47  N.  w.  576; 'Aber  v.  Bratton,  60  Mich. 
357,  27  N.  W.  564. 
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party  before  suit,  and  it  is  afterward  injured  or  otherwise  impaired  in  value,  it 
must  be  at  his  risk.^^  And  it  has  been  held  that  the  same  is  the  case  where  he 
fails  to  obtain  possession  of  the  property  before  trial  by  his  neglect  to  execute 
a  replevin  bond.^^ 

5.  Expenses  of  Taking  and  Removing  Property.  In  an  action  of  replevin  the 
expenses  of  taking  and  removing  the  property  by  the  sheriff  are  not  to  be  included 
in  the  damages  given  for  its  detention. Under  the  New  York  statutes  they 
constitute  a  part  of  the  disbursements  in  the  action  and  should  be  added  to  the 
costs. 

6.  Attorneys*  Fees  and  Other  Expenditures  Connected  With  Action.  The 

general  rule  is  well  settled  that,  in  the  absence  of  some  statutory  provisions  author- 
izing it,  attorneys'  fees  are  not  allowed  as  damages  in  a  replevin  suit.^^    Such  an 


Missouri. —  Mix  v.  Kepner,  81  Mo.  93; 
Chapman  v.  Kerr,  80  Mo.  158;  Pope  v.  Jen- 
kins, 30  Mo.  528;  Cummings  v.  Badger  Lum- 
ber Co.,  130  Mo.  App.  557,  109  S.  W.  68; 
Hinchey  i\  Koch,  42  Mo.  App.  230. 

Nebraska. —  Schrandt  v.  Young,  62  Nebr. 
254,  86  N.  W.  1085 ;  Moore  v.  Kepner,  7  Nebr. 
291;  Hooker  v.  Hammill,  7  Nebr.  231;  Frey 
V.  Drahos,  7  Nebr.  194. 

New  York.— AUen  v.  Fox,  51  N.  Y.  562,  10 
Am.  St.  Rep.  641;  Brewster  v.  Silliman,  38 
N.  Y.  423;  Pabst  Brewing  Co.  v.  Rapid 
Safety  Filter  Co.,  56  Misc.  445,  107  N.  Y. 
Suppl.  163;  Crossley  v.  Hojer,  11  Misc.  57, 
31  N.  Y.  Suppl.  837;  Young  v.  Willet,  8 
Bosw.  486;  Rowley  v.  Gibbs,  14  Johns.  385. 

North  Carolina. —  Hall  v.  Tillman,  110 
N.  C.  220,  14  S.  E.  745 ;  Boylston  Ins.  Co.  v. 
Davis,  70  N.  C.  485;  Holmes  v.  Godwin,  69 
N.  C.  467. 

Pennsulvania. —  Cox  v.  Burdett,  23  Pa. 
Super.  Ct.  346. 

Tennessee. —  Mayberry  v.  Cliffe,  7  Coldw. 
117. 

Wisconsin. —  Findlav  v.  Knickerbocker  Ice 
Co.,  104  Wis.  375,  80"  N.  W.  436;  VVadleigh 
V.  Buckingham,  80  Wis.  230,  49  N.  W.  745; 
Zitske  V.  Goldberg,  38  Wis.  216;  Beveridge 
V.  Welch,  7  Wis.  465 ;  Morris  v.  Baker,  5  Wis. 
389. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  307. 

Reason  for  rule. —  The  rule  is  eminently 
just  in  that  it  relieves  the  innocent  owner 
from  the  risks  of  depreciation  against  which 
he  is  prevented  from  guarding  by  the  wrong- 
ful detention  of  another,  and  requires  such 
risks  to  be  borne  by  him  who  wrongfully 
withholds  the  property.  Findlay  v.  Knicker- 
bocker Ice  Co.,  104  Wis.  375,  80  N.  W.  436. 
If  the  rule  were  otherwise  it  would  be  in  the 
power  of  plaintifl",  by  returning  the  damaged 
or  deteriorated  property,  to  throw  upon  de- 
fendant the  loss  which  he  himself  ought  to 
sustain.  Mayberry  v.  Cliffe,  7  Coldw.  (Tenn.) 
117. 

Applications  of  rule. — In  actions  of  replevin 
for  the  possession  of  bonds,  plaintifV  is  en- 
titled to  recover  any  depreciation  in  the  value 
of  the  bonds  between  the  time  he  became  en- 
titled to  their  possession  and  the  time  he  ac- 
tually receives  them.  Clow  V.  Yount,  93  III. 
App.  112.  In  replevin  for  a  horse  seized  by 
a  sheriff  on  an  attachment,  plaintiff  may  re- 
cover damages  arising  from  his  depreciation 


in  value  by  reason  of  not  being  properly 
cared  for.  Riley  v.  Littlefield,  84  Mich.  22, 
47  N.  W.  576.  And  see  Zitske  v.  Goldberg, 
38  Wis.  216. 

50.  Gordon  v.  Jenney,  16  Mass.  465. 

51.  Graves  v.  Sittig,  5  Wis.  219. 

52.  Young  V.  Atwood,  5  Hun  (N.  Y.)  234. 
And  see  Barney  v.  Douglass,  22  Wis.  464,  in 
which  It  was  said  that  it  is  doubtful  whether 
the  owner  could  recover  as  a  part  of  his 
damages  for  the  detention  his  expenses  in 
going  some  distance  with  a  team  to  remove 
the  engine,  after  he  knew  that  it  was  held 
by  the  opposite  party,  as  sheriff,  under  an 
attachment,  he  not  having  ascertained  whether 
it  would  be  voluntarily  delivered  to  him,  nor 
being  prepared  to  take  it  by  legal  proceed- 
ings. Compare  Washington  Ice  Co.  v.  Web- 
ster, 68  Me.  449,  in  which  it  was  held  that 
the  expense  of  procuring  men,  teams,  and 
appliances  for  the  removal  of  goods  replevied 
and  which  became  useless  by  reason  of  their 
being  so  replevied  may  be  recovered  by  de- 
fendant as  damages,  when  a  nonsuit  has  been 
entered. 

53.  Young  V.  Atwood,  5  Hun  (N.  Y.) 
234. 

54.  California. —  Harris  v.  Smith,  132 
Cal.  316,  64  Pac.  409;  Hays  r.  Windsor.  130 
Cal.  230,  62  Pac.  395;  Black  v.  Hilliker, 
130  Cal.  190,  62  Pac.  481. 

Dakota. —  Jandt  v.  South,  2  Dak.  46,  47 
N.  W.  779. 

Florida. — •  Gregory  V.  Woodbery,  53  Fla. 
566,  569,  43  So.  504,  in  which  it  was  said: 
"The  word  'damages'  in  paragraph  1  of  sec- 
tion 1724  of  the  Revised  Statutes  of  1892,  is 
not  sufficiently  comprehensive  to  embrace  the 
attorney's  fees  incurred  by  the  plaintiff  in 
prosecuting  his  action  of  replevin." 

loica. —  Becker  v.  Staab,  114  Iowa  319,  86 
N.  W.  305. 

Mississippi. —  Taylor  r.  jNIorton.  61  iMiss. 
24;  Cowden  r.  Lockridge,  60  j\Iiss.  385. 

Missouri. —  Mix  r.  Kepner,  81  Mo.  93. 

New  York. —  Sinskie  r.  Brust,  66  N.  Y. 
App.  Div.  34,  72  N.  Y.  Suppl.  922;  Cook  r. 
Gross,  60  N.  Y.  App.  Div.  446.  69  X.  Y. 
Snppl.  924;  Hampton,  etc.,  Lumber  Co.  V. 
Sizer,  35  Misc.  391,  71  N.  Y.  Suppl.  900. 

South  Carolina.-^  Loeh  r.  :\lann.  39  S.  C. 
465,  18  S.  E.  ]. 

Wi/oniing. —  Knicflit  r.  Boekwith  Commer- 
cial Co.,  c'Wyo.  500,  46  Pac.  1094. 
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allowance  in  replevin  can  only  be  made,  if  at  all,  under  circumstances  which 
would  warrant  the  imposition  of  punitory  or  exemplary  damages.^^  So  also  there 
can  be  no  recovery  for  time  lost  or  expenses  incurred  in  prosecuting  the  suit," 
such  as  traveling  expenses  or  hotel  bills  incurred  in  the  prosecution  of  the  action.^* 

7.  Expenses  Incurred  in  Search  For  Property.  According  to  some  decisions 
damages  are  allowable  for  time  and  expense  incurred  in  searching  for  the  property,^^ 
while  others  maintain  the  contrary  doctrine. 

8.  Contingent  or  Speculative  Damages.  Damages  which  cannot  be  established 
with  reasonable  certainty,  or  which  are  contingent  or  speculative,  cannot  be  allowed 
either  party  in  an  action  of  replevin,  and  anticipated  profits  in  the  ordinary 
sense  of  the  term  are  usually  within  the  prohibition.^^  It  has  been  held,  how^ever, 
that  the  jury  may,  and  if  in  their  opinion  justice  demands  it,  ought  to,  allow 
defendant,  as  damages,  the  loss  of  near  and  probable  profits  arising  from  a  tem- 
porary rise  in  market  value.  And  where,  in  an  action  for  the  wrongful  deten- 
tion of  property,  whereby  plaintiff  was  interrupted  in  dehvering  certain  lumber, 


55.  Cowden  v.  Lockridge,  60  Miss.  385. 
And  see  Knight  v.  Beckwith  Commercial  Co., 
6  Wyo.  500,  46  Pac.  1094. 

56.  Taylor  v.  Morton,  61  Miss.  24;  Loeb 
V.  Mann,  39  S.  C.  465,  18  S.  E.  1. 

57.  See  Pacific  Ins.  Co.  v.  Conard,  18  Fed. 
Cas.  No.  10,647,  Baldw.  138  [affirmed  in  6 
Pet.  262,  8  L.  ed.  392]. 

58.  Hampton,  etc.,  Lumber  Co.  v.  Sizer,  35 
Misc.  (N.  Y.)  391,  71  N.  Y.  Suppl.  990;  Loeb 
V.  Mann,  39  S.  C.  465,  18  S.  E.  1. 

59.  Brennan  v.  Shinkle,  89  111.  604  (in 
which  it  was  held  that  these  damages  were 
authorized  by  a  statute  providing  that  if 
judgment  is  given  for  plaintiff,  he  shall  re- 
cover damages  for  the  detention,  where  the 
property  was  wrongfully  detained  by  defend- 
ant) ;  Mitchell  v.  Burch,  36  Ind.  529  (where 
there  was  some  evidence  of  bad  faith  and 
concealment  on  defendant's  property). 

In  California,  under  a  statute  providing 
that  "  the  detriment  caused  by  the  wrongful 
conversion  of  personal  property  shall  be  pre- 
sumed to  be  "  among  other  things  a  fair  com- 
pensation for  the  time  and  money  properly 
expended  in  pvirsuit  of  the  property,  plaintiff 
in  replevin  may  recover  compensation  for  the 
pursuit  of  the  property  when  he  makes  proper 
allegations  of  damages.  Arzaga  v.  Villalba, 
85  Cal.  191  [limiting  Redington  v.  Nunan,  60 
Cal.  632,  and  Kelly  v.  McKibben,  54  Cal.  192, 
holding  the  contrary  to  cases  where  plaintiff 
has  so  framed  his  complaint  as  to  seek  only 
a  recovery  of  the  property  and  has  not  alleged 
any  damages];  Cain  v.  Cody,  (Cal.  1892)  29 
Pac.  778. 

Property  fraudulently  taken  out  of  officer's 
possession. — A  sheriff  of  another  state  may 
sue  to  recover  sequestered  property  fraudu- 
lently taken  out  of  his  possession,  and  he  will 
be  entitled  to  recover  the  amount  of  the  ex- 
penses he  has  been  compelled  to  incur  in 
order  to  recover  it.  Newman  v.  Wilson,  1 
La.  Ann.  48. 

60.  Taylor  V.  Welsh,  138  111.  App.  190 
(no  mention  is  made  in  this  case  of  the 
earlier  Illinois  case  to  the  contrary)  ;  Sinskie 
V.  Brust,  66  N.  Y.  App.  Div.  34,  72  N.  Y. 
Suppl.  922. 

61.  Arkansas. —  Kelly  V.  Altemus,  34  Ark. 
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184,  36  Am.  F.ep.  6,  holding  that  the  loss  of 
a  job  by  the  taking  and  detention  of  one's 
tools  is  too  remote  as  an  element  of  damages. 

Illinois.—  Butler  v.  Mehrling,  15  111.  488. 

Iowa. —  Wilson  v.  Hillhouse,  14  Iowa  199, 
deposit  of  sum  of  money  as  indemnity  with 
surety  of  replevin  bond. 

/fansas.— Haas  v.  Tough,  67  Kan.  253,  72 
Pac.  856  (holding  that  in  a  replevin  action 
for  the  recovery  of  ten  horses,  the  cost  of 
caring  for  and  feeding  fifteen  other  horses  be- 
longing to  plaintiffs,  in  another  town,  during 
the  time  the  ten  were  detained,  cannot  be  re- 
covered as  damages  on  the  ground  that  plain- 
tiffs in  the  action  intended  to  ship  all  of  the 
horses  to  market  in  one  car,  and  that  all  were 
necessary  to  make  a  car-load.  Such  damages 
are  too  remote  and  speculative)  ;  Smith  V, 
Bryant,  1  Kan.  App.  754,  41  Pac.  1069. 

Michigan. —  Aber  V.  Bratton,  60  Mich.  357, 
27  N.  W.  564. 

Nebraska. —  Schrandt  v.  Young,  62  Nebr. 
254,  86  N.  W.  1085. 

North  Carolina. —  Bowen  v.  King,  146  N.  C. 
385,  59  S.  E.  1044;  Sledge  v.  Reid,  73  N.  C. 
440. 

Pennsylvania. —  Houghton  v.  Rock,  8  Phila. 
42. 

South  Carolina. —  Loeb  V.  Mann,  41  S.  C. 
206,  18  S.  E.  490. 

Tennessee. —  Mayberry  V,  Cliffe,  7  Coldw. 
117. 

Wisconsin. —  Beveridge  V.  Welch,  7  Wis. 
465,  damages  to  plaintiff's  character. 

62.  Aber  v.  Bratton,  60  Mich.  357,  27  N.  W. 
564  (holding  that  prospective  profits  which 
plaintiff  would  have  derived  from  the  use  of 
the  property  contingent  upon  his  chance  of 
business  are  not  allovi  able)  ;  Schrandt  v. 
Young,  62  Nebr.  254,  86  N.  W.  1085;  Bowen 
V.  King,  146  N.  C.  385,  59  S.  E.  1044.  And 
see  Brizsee  v.  Maybee,  21  Wend.  (N.  Y.)  144; 
McCabe  v.  Morehead,  1  Watts  &  S.  (Pa.)  513, 
both  cases  holding  that  defendant  in  replevin 
is  not  entitled  to  special  damages  occasioned 
by  interruption  in  business,  in  consequence  of 
the  property  being  taken  from  him  under  the 
writ. 

63.  Maybury  V.  Cliffe,  7  Coldw.  (Tenn.) 
117. 
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it  was  shown  that  plaintiff's  business  was  necessarily  interrupted  for  a  definite  time 
and  to  an  extent  to  which  plaintiff  could  not  have  lessened  by  reasonable  effort^ 
and  that  during  such  time  plaintiff  could  with  the  means  at  his  disposal  have 
delivered  a  definite  amount  of  lumber  at  a  certain  profit,  such  loss  would  be  sufii- 
ciently  certain  for  consideration  and  would  be  a  basis  for  consequential  damages.^* 

9.  Punitive  or  Exemplary  Damages.  Punitive  or  exemplary  damages  are  not 
allowable  to  either  party  in  replevin  in  the  absence  of  fraud,  maHce,  gross  negh- 
gence,  or  oppression. Nevertheless  circumstances  may  attend  the  taking  and 
detention  which  will  justify  the  jury  in  giving  such  damages.  The  exceptions 
are  as  well  settled  as  the  rule  itself.^®  Thus  it  is  very  generally  held  that  if  plain- 
tiff seizes  the  property  without  a  hona  fide  claim  of  right,  in  bad  faith,  or  under 
circumstances  of  aggravation  or  outrage,  this  would  furnish  a  case  for  the  exer- 
cise of  the  discretion  of  the  jury  in  the  allowance  of  exemplary  or  punitive  dam- 
ages, as  in  a  case  for  a  wilful  or  malicious  trespass;  and  on  the  other  hand 
plaintiff  is  entitled  to  damages  of  this  character,  where  there  have  been  peculiar 
circumstances  of  outrage,  oppression,  and  wrong  in  the  taking  or  detention  of 
the  property. 

10.  Damages  Resulting  From  Act  of  Party  Claiming  Them.  Where  a  person 
permits  the  mingling  of  his  property  with  that  of  another  so  as  to  make  it  impossible 
for  an  officer  levying  an  execution  against  the  property  of  the  latter  to  select 
the  judgment  debtor's  property  and  distinguish  it  from  the  former's  property 
such  officer  is  not  liable  in  damages. 

11.  Amount  of  Recovery  Where  Property  Dies  or  Is  Destroyed.  According 
to  the  weight  of  authority,  the  measure  of  recovery  by  the  successful  party  is 
not  affected  by  the  death  or  destruction  of  the  property  in  suit,  in  the  hands  of 
the  party  cast,  whether  by  accident  or  through  the  fault  of  the  latter,  although 
there  is  authority  for  the  position  that  if  the  property  is  destroyed  without  fault 
of  the  party  cast,  the  value  thereof  cannot  be  recovered. '^^ 


64.  Bowen  v.  King,  146  N.  C.  385,  59  S.  E. 
1044. 

65.  McCormick  Harvesting  Mach.  Co.  v. 
Drake,  (Kan.  App.  1897)  48  Pac.  944;  Knight 
V.  Beckwith  Commercial  Co.,  6  Wyo.  500,  46 
Pac.  1094. 

Illustration. — A  defendant  who  in  good 
faith  purchased  and  obtained  a  deed  to  tim- 
bered land,  and  who  found  thereon  freshly 
cut  logs,  which  he  reasonably  believed  were 
cut  after  his  purchase,  is  not  liable  for  ex- 
emplary damages  for  taking  the  logs,  although 
it  be  ascertained  that  his  deed  was  void  on 
grounds  not  affecting  his  integrity,  and  that 
he  did  not  purchase  the  logs.  Acree  v.  Buf- 
ford,  80  Miss.  565,  31  So.  898. 

66.  Cox  V.  Burdett,  23  Pa.  Super.  Ct.  346. 

67.  Brizsee  v.  Maybee,  21  Wend.  (N.  Y.) 
144;  Cable  r.  Dakin,  20  Wend.  (N.  Y.)  172; 
McCabe  v.  Morehead,  1  Watts  &  S.  (Pa.) 
513;  Mayberry  v.  Cliffe,  7  Coldw.  (Tenn.) 
117. 

Under  the  statutes  of  South  Carolina  puni- 
tive damages  are  not  recoverable  in  an  action 
of  claim  and  delivery.  Brayton  v.  Beall,  73 
S.  C.  308,  53  S.  E.  641;  Tittle  v..  Kennedy,  71 
S.  C.  1,  50  S.  E.  544.  And  see  Vance  v.  W.  A. 
Vandercook  Co.,  170  U.  S.  468,  18  S.  Ct.  645, 
42  L.  ed.  nil. 

68.  Brizsee  v.  Maybee,  21  Wend.  (N.  Y.) 
144. 

69.  Wiley  v.  McGrath,  194  Pa.  St.  498,  45 
Atl.  331,  75  Am.  St.  Rep.  709;  Ilerdic  V. 
Young,  55  Pa.  St,  176,  79  Am.  Dec.  739;  Mc- 


Donald V.  Scaife,  11  Pa.  St.  381,  51  Am.  Dec. 
556;  Dennis  v.  Barber,  6  Serg.  &  R.  (Pa.) 
420;  Cox  V.  Burdett,  23  Pa.  Super.  Ct.  352. 
And  see  Heard  v.  James,  49  Miss.  236. 

70.  Wildman  v,  Sterritt,  80  Mich.  651,  45 
N.  W.  657.  And  see  as  supporting  this  view 
Shumway  v.  Ritter,  8  Pick.  (Mass.)  443,  19 
Am.  Dec.  340;  Lewis  v.  Whittemore,  5  N.  H. 
364,  22  Am.  Dec.  466. 

71.  Illinois. —  Suppiger  v.  Gruaz,  137  111. 
216,  27  N.  E.  22,  in  which  case  defendant 
had  judgment,  and  in  which  it  was  said  that 
one  who  avails  himself  of  the  authority  of 
the  law  to  seize  and  detain  the  property  of 
another  should  be  held  to  the  same  responsi- 
bility as  a  bailee  who  comes  rightfully  into 
possession  of  and  wrongfully  detains  the  prop- 
erty. 

loioa. —  Lillie  v.  McMillan,  52  Iowa  463,  3 
N.  W.  601 ;  Hinkson  v.  Morrison,  47  Iowa  167. 

Kentucky. —  Scott  i\  Hughes,  9  B.  Mon. 
104. 

Mississippi. —  INIcPhorson  v.  Acme  Lumber 
Co.,  70  I\liss.  649,  12  So.  857;  George  r.  Hew- 
lett, 70  Miss.  1,  12  So.  855,  35  Am.  St.  Rep. 

626.- 

Missouri. —  Jennings  r.  Sparkman.  48  ]\Io. 
App.  246. 

'New  York. —  Suvdam  v.  Jenkins,  3  Sandf. 
614. 

Norlh  Carolina. —  Miller  r.  llahii.  84  N.  C. 
226;  Holmes  r.  (V)dwin,  69  N.  C.  467. 
See  42  Cent.  Dig.  tit.  **  Replevin,"  §  299. 

72.  Joyce  r.  Lande,  6  La.  277  (holding 
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12.  Amount  Recoverable  Where  Prevailing  Party  Has  Only  Special  Interest 
IN  Property  —  a.  In  General.  The  general  rule  is  that  where  the  rights  of  the 
successful  party  in  an  action  of  replevin  are  confined  to  a  special  and  limited 
interest,  it  is  erroneous  to  award  him  the  full  value  of  the  property;  the  damages 
should  be  limited  to  the  value  of  his  special  interest/^  and  in  no  case  can  the  amount 
awarded  for  this  special  interest  exceed  the  value  of  the  property. '^'^  It  has  been 
held,  however,  that  if  defendant's  interest  be  special,  and  plaintiff  has  no  interest 
in  the  title,  then  judgment  for  defendant  should  be  for  the  full  value  of  the  prop- 
erty, and  defendant  will  be  answerable  over  to  the  owner  for  the  balance  due  to 
him.^^  In  such  case,  the  general  value  of  the  property  would  be  assessed  without 
regard  to  the  value  of  the  special  interest."^® 

b.  Property  Taken  Under  Process.  The  general  rule  is  that  where  property 
seized  by  an  officer  on-  legal  process  is  replevied  and  he  is  successful  in  the  replevin 
suit,  he  is  not  entitled  to  judgment  for  the  full  value  of  the  property,  if  it  exceeds 
the  value  of  his  special  interest,  but  to  a  judgment  only  for  the  value  of  such 
interest. '^^    If,  however,  the  value  of  the  property  be  less  than  the  amount  of  this 


that  defendant,  if  he  originally  acquired  pos- 
session in  good  faith,  is  not  liable  for  the 
destruction  of  the  property  without  his  fault 
or  fraud,  but  is  liable  for  the  use  thereof 
from  judicial  demand  until  its  destruction)  ; 
Bobo  V.  Patton,  6  Heisk.  (Tenn.)  172,  173, 
19  Am.  Rep.  593  (holding  that  where  prop- 
erty replevied  dies  or  is  destroyed  while  in 
plaintiff's  possession,  before  trial,  and  with- 
out his  fault,  if  the  verdict  should  be  for  de- 
fendant plaintiff  is  not  liable  for  the  value 
of  the  property  but  is  liable  for  the  value  of 
the  use  during  detention  and  up  to  the  time 
it  ceased  to  be  serviceable.  "  The  principle," 
it  was  said,  "  is,  that  if  a  bond  or  obligation 
possible  of  performance  at  the  time  of  execu- 
tion becomes  impossible  by  the  act  of  God,  or 
of  the  law,  or  of  the  obligee  himself,  the  obli- 
gation will  be  saved"). 

73.  Indiana. —  Noble  v.  Epperly,  6  Ind.  468. 

Kansas.— Guy  v.  Doak,  47  Kan.  236,  366, 
27  Pac.  968. 

Maine. —  Crabtree  v.  Clapham,  67  Me.  326. 

Michigan. —  Duke  v.  Beatty,  147  Mich.  665, 
111  N.  W.  176;  Upham  v.  Caldwell,  100  Mich. 
264,  38  N.,  W.  1001;  Williams  v.  Bresnahan, 
66  Mich.  634,  33  N.  W.  739;  Darling  v. 
Tegler,  30  Mich.  54. 

Missouri. —  Lewis  V.  Mason,  94  Mo.  551,  5 
S.  W.  911,  8  S.  W.  735;  Burt  v.  Mears,  41 
Mo.  App.  231;  Boutell  v..  Warne,  62  Mo.  350; 
Gaston  v.  Johnson,  107  Mo.  App.  590,  80  S.  W. 
276;  Hall  v.  Bramell,  87  Mo.  App.,  285. 

Nebraska. —  Cruts  v.  Wray,  19  Nebr.  581, 
27  N.  W.  634;  Weiton  v.  Beltezore,  17  Nebr. 
399,  23  N.  W.  1. 

New  York. —  Seaman  v.  Luce,  23  Barb.  240. 

ISlortli  Carolina. —  Barham  v.  Massey,  27 
N.  C.  192. 

Ohio. —  Adler  v.  Johnston,  2  Ohio  Cir.  Ct. 
95,  1  Ohio  Cir.  Dec.  382. 

Oklahoma. —  Nichols,  etc.,  Co.  v.  Bishop,  12 
Okla.  250,  70  Pac.  188. 

Wisconsin. —  Kloetz  V,  Delles,  45  Wis. 
484. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  408. 

Interest  of  auctioneer. —  WTiere  goods  were 
seized  in  the  hands  of  the  auctioneer  by  the 
sheriff,  by  virtue  of  a  writ  of  attachment 
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against  the  vendor  of  the  consignor,  and  the 
auctioneer,  by  replevin,  regained  possession 
of  them  and  sold  them  at  auction,  the  amount 
of  his  recovery,  under  the  judgment  in  the 
replevin  suit,  should  have  been  measured  by 
the  sum  total  of  his  advancements,  commis- 
sions, and  charges,  and  the  residue  resulting 
from  the  sale  should  have  been  adjudged  to 
defendant.  Lewis  v.  Mason,  94  Mo.  551,  5 
S.  W.  911,  8  S.  W.  735. 

Where  parties  are  joint  owners,  judgment 
in  an  action  for  possession  of  property  worth 
three  hundred  and  twenty-five  dollars,  which 
plaintiff  obtained  by  giving  a  delivery  bond, 
should  not  in  cases  of  nonsuit  be  for  its  full 
value,  but  only  for  half  its  value  in  case  it 
is  not  returned;  it  appearing  that  the  parties 
are  joint  owners,  and  therefore  entitled  to 
joint  possession.  Kehoe  v.  McConaghy,  29 
Wash.  175,  69  Pac.  742. 

74.  Cruts  V.  Wray,  19  Nebr.  581,  27  N.  W. 
634. 

75.  Faloln  v.  Manning,  35  Mo.  271;  Dil- 
worth  V.  McKelvy,  30  Mo.  149. 

76.  Dilworth  v.  McKelvy,  30  Mo.  149. 

77.  Iowa. —  Young  v.  Evans,  118  Iowa  144, 
92  N.  W.  111. 

Kansas. —  Friend  v.  Green,  43  Kan.  167,  23 
Pac.  93;  Shahan  v.  Smith,  38  Kan.  474,  16 
Pac.  749..  And  see  Bowersock  v.  Adams, 
(1898)  54  Pac.  1064. 

Michigan. —  See  Moore  v.  Vrooman,  32 
Mich.  526. 

Minnesota. —  La  Crosse,  etc..  Steam  Packet 
Co.  V.  Robertson,  13  Minn.  291;  Dodge  V. 
Chandler,  13  Minn.  114. 

Nebraska. —  Merchants'  Nat.  Bank  v.  Mc- 
Donald, 63  Nebr.  363,  88  N.  W.  492,  89  N.  W. 
770;  Gamble  v.  .Wilson,  33  Nebr.  270,  50 
N.  W.  3;  Gates  V.  Parrott,  31  Nebr.  581,  48 
N.  W.  387;  Sloan  v,  Coburn,  26  Nebr.  607, 
42  N.  W.  726,  4  L.  R.  A.  470;  Kersenbrock 
V.  Martin,  12  Nebr.  374,  11  N.  W.  462;  Black 
V.  Winterstein,  6  Nebr.  224. 

New  York. —  Seaman  v.  Luce,  23  Barb.  240; 
Niagara  Elevating  Co.  v.  McNamara,  4 
Thomps.  &  C.  604. 

Jennings  V.  Johnson,  17  Ohio  154, 
49  Am.  Dec.  451. 
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interest,  he  is  entitled  to  judgment  for  the  full  value  of  the  property. '^^  If  prop- 
erty seized  on  attachment  or  execution  be  replevied,  and  defendant  is  success- 
ful in  the  replevin  suit,  the  measure  of  recovery  is  the  amount  necessary  to  satisfy 
the  hen  created  by  the  writ  and  costs/^  and  according  to  some  decisions  interest 
in  addition  thereto. So  it  has  been  held  that  where  defendant  in  replevin  law- 
fully held  the  property  by  virtue  of  a  levy  for  taxes,  the  measure  of  damages  is 
the  amount  of  taxes  and  costs,  and  charges  in  making  collection. According  to 
some  decisions  where  property  seized  by  an  officer  under  legal  process  is  replevied 
by  a  stranger  to  the  writ,  he  is  entitled,  if  successful  in  the  replevin  suit,  to  recover 
the  full  value  of  the  property ;  he  holding  the  balance  beyond  his  own  interest  in 
trust  for  the  general  owner. 

13.  Amount  Recoverable  Where  Value  of  Property  is  Enhanced  by  Labor  of 
Defendant.  Where  the  taking  by  defendant  is  not  in  good  faith  or  is  characterized 
by  mahce  or  oppression,  if  its  value  is  enhanced  by  the  labor  and  skill  of  defend- 
ant, plaintiff,  on  a  judgment  in  his  favor,  is  entitled  to  recover  the  property  as 
improved  or  its  full  value,  without  any  allowance  to  defendant  for  the  enhancement 
iti  value;  and  there  is  likewise  authority  for  the  doctrine  that  this  is  the  measure 
of  recovery  whether  defendant  acted  in  good  faith  or  not.^^  The  weight  of  author- 
ity, however,  is  against  this  latter  doctrine.  The  better  view  seems  to  be  that 
if  the  taking  is  in  good  faith,  and  the  value  of  the  property  is  enhanced  by  the 
skil]  and  labor  or  money  of  defendant,  the  measure  of  plaintiff's  recovery  is  the 
property  or  its  value,  less  an  allowance  to  defendant  of  an  amount  equal  to  the 
difference  between  the  original  and  increased  value  of  the  property. 


Oklahoma. —  Nichols,  etc.,  Co.  v.  Bishop,  12 
Okla.  250,  70  Pac.  188. 

Wisconsin. —  Bleiler  v.  Moore,  88  Wis.  438, 
60  N.  W.  792;  Clark  v.  Lamoreux,  70  Wis. 
508,  36  K  W.  393 ;  Battis  v.  Hamlin,  22  Wis. 
669;  Booth  v.  Ableman,  20  Wis.  21,  602,  88 
Am.  Dec.  730;  Saxton  v.  Williams,  15  Wis. 
292. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  409. 

78.  Jennings  v.  Johnson,  17  Ohio  154,  49 
Am,  Dec.  451. 

79.  lowa.—  Yovng  v.  Evans,  118  Iowa  144, 
92  N.  W.  111. 

Kansas. —  Friend  v.  Green,  43  Kan.  167,  23 
Pac.  93;  Shahan  v.  Smith,  38  Kan.  474,  16 
Pac.  749. 

NehrasJca. —  Gamble  v.  Wilson,  S3  Nebr. 
270,  50  N.  W.  3;  Gates  v.  Parrott,  31  Nebr. 
581,  48  N.  W.  387;  Sloan  v.  Coburn,  26  Nebr. 
607,  42  N.  W.  726,  4  L.  R.  A.  470;  Kersen- 
brock  V.  Martin,  12  Nebr.  374,  11  N.  W.  462. 

iS/ew  York. —  Seaman  v.  Luce,  23  Barb.  240. 

Ohio. —  Jennings  v.  Johnson,  17  Ohio  154, 
49  Am.  Dec.  451. 

Oklahoma. —  Nichols,  etc.,  Co.  v.  Bishop,  12 
Okla.  250,  70  Pac.  188. 

Wisconsin. —  Clark  v.  Lamourenx,  70  Wis. 
508,  36  N.  W.  393 ;  Smith  v.  Phillips,  47  Wis. 
202,  2  N.  W.  285 ;  Booth  v.  Ableman,  20  Wis. 
21,  88  Am.  Dec.  730. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  409. 

Attachments  subsequent  to  replevy. — 
Amounts  due  on  attachments  which  came  into 
the  hands  of  the  oHicer  after  he  had  been 
divested  of  possession  by  replevin  cannot  be 
included  in  the  judgment.  Sloan  v.  Coburn, 
26  Nebr.  607,  42  N.  W.  726,  4  L.  R.  A.  470. 

80.  Shahan  v.  Smith,  38  Kan.  474,  16  Pac. 
749;  Merchants'  Nat.  Bank  v.  McDonald,  63 
Nebr.  363,  88  N.  W.  492,  89  N.  W.  770;  Jen- 
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nings  V.  Johnson,  17  Ohio  154,  49  Am.  Dec. 
451 ;  Battis  ?;.  Hamlin,  22  Wis.  669. 

81.  Black  u.  Winterstein,  6  Nebr.  224. 

82.  Atkins  v.  Moore,  82  HI.  240;  Broad- 
well  V.  Paradice,  81  111.  474;  Wheat  r.  Bower, 
42  111.  App.  600;  Buck  v.  Remsen,  34  N.  Y. 
383;  Coos  Bay  R.  Co.  i;.  Siglin,  34  Oreg.  89, 
53  Pac.  504.  . 

83.  Nicklase  v.  Morrison,  56  Ark.  553,  20 
S.  W.  414;  Stotts  V.  Brookfield,  55  Ark.  307, 
18  S.  W.  179;  Nitz  V.  Bolton,  71  Mich.  388, 
39  N.  W.  15  (where  it  appeared  that  plain- 
tiff cut  the  logs  in  controversy  on  land 
claimed  under  a  tax  deed;  the  law  under 
which  the  tax  deed  was  issued  having  been 
declared  unconstitutional  more  than  six 
months  before  the  cutting,  and  defendant 
who  owned  the  land  having  waived  a  return 
of  the  logs,  it  was  held  that  the  measure  of 
damages  was  the  value  of  the  logs  at  the 
time  they  were  replevied  with  interest  from 
that  date.  There  was  no  ground,  it  was  said, 
for  claiming  that  defendant  acted  in  good 
faith);  Heard  v.  James,  49  ]\Iiss.  236;  Cun- 
ningham v.  ]\fetropoIitan  Lumber  Co.,  110 
Fed.  332,  49  C.  C.  A.  72  (holding  that  a 
purchaser  of  logs  from  a  homestead  claim- 
ant of  public  lands  subsequently  adjudged  to 
have  no  title  or  right  to  sell  such  logs,  who 
purchased  with  knowledge  that  the  seller's 
title  was  in  controversy  in  the  courts,  is 
not  equitably  entitled  to  repayment  from  the 
riglitfnl  owner  of  the  sum  ox]HMuled  in  cut- 
ting such  logs  as  a  condition  to  tlieir  recov- 
erv  in  replevin).  And  see  Phillips  r.  Stroup, 
(Pa.  1889)  17  Atl.  220. 

84.  Grav  r.  Robinson,  4  Ari^.  24.  33  Pac. 
712;  Sims  r.  ^Nlead,  29  Kan.  124. 

85.  State  v.  Shevlin-Carpentcr  Co..  62 
Minn.  99,  64  N.  W.  81  (holding  that  in  re- 
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14.  Amount  Recoverable  Where  Owner  Buys  in  His  Property  at  Judicial  Sale, 

Where  personal  property  is  wrongfully  taken  by  an  officer  and  sold  at  judicial 
sale,  and  the  owner  buys  it  in,  and  thus  becomes  repossessed  of  it,  he  is  not  entitled 
in  an  action  of  claim  and  delivery  against  the  officer  to  judgment  for  the  value 
of  the  property,  but  in  lieu  thereof  is  entitled  to  recover  what  it  cost  him  to  regain 
possession  with  interest  thereon  from  date  of  its  payment.^®  The  officer  cannot 
object  that  the  sum  so  paid  at  the  sale  exceeded  the  actual  value  of  the  property.^'' 

D.  Apportionment  of  Damages.  If  it  be  found  that  part  of  the  goods 
belonged  to  plaintiff  and  part  to  defendant  the  damages  must  be  apportioned 
between  them.^^  Plaintiff  is  entitled  to  damages  for  the  unlawful  capture  and 
detention  of  such  of  the  goods  as  are  found  to  be  his  property,  and  defendant  is 
entitled  to  damages  for  the  taking  under  the  writ  of  the  property  found  to  belong 
to  him.^^ 

E.  Time  of  Valuation  of  Property  —  l.  In  General.  There  is  consider- 
able divergence  in  the  decisions  as  respects  the  time  at  which  the  value  of  the 
property  should  be  assessed,  and  this  is  due  largely  to  the  difference  in  the  stat- 
utes. According  to  many  decisions  the  value  is  to  be  assessed  as  of  the  time  of 
the  trial  and  the  depreciation,  if  any,  allowed  as  an  element  of  damages.  Other 


plevin  by  the  state  for  logs  cut  from  state 
pine  lands  under  a  void  permit,  where  it  ap- 
peared that  defendant  cut  the  timber  in 
good  faith,  relying  on  the  permit,  and  by  his 
labor  and  money  in  cutting  the  logs  and 
transporting  them  to  a  proper  market 
materially  enhanced  their  value,  he  is  liable 
in  the  alternative  for  the  value  of  the  logs 
at  the  time  and  place  of  the  original  taking 
with  interest  from  the  time  of  the  taking)  ; 
Acree  v.  Bufford,  80  Miss.  565,  31  So.  898 
(holding  that  in  replevin  by  the  owner 
against  one  who  has  removed  timber  from 
the  lands  upon  which  it  grew,  believing  in 
good  faith  that  he  had  title,  defendant  should 
be  permitted  to  show  in  reduction  of  dam- 
ages the  costs  of  preparing  the  timber  for 
and  transporting  it  to  the  market  where  it 
was  seized)  ;  Herdic  r.  Young,  55  Pa.  St. 
176,  93  Am.  Dec.  739  (holding  that  the 
measure  of  damages  in  replevin  for  logs  cut 
from  plaintiff's  land  by  mistake  as  to  bound- 
aries, and  hauled  to  a  boom,  is  the  value  of 
the  logs  at  the  boom  less  the  cost  of  cutting, 
hauling,  and  driving  them  there)  ;  Keystone 
Lumber  Co.  v.  Kolman,  103  Wis.  300,  79 
N.  W.  224;  Hungerford  v.  Redford,  29  Wis. 
345;  Single  v.  Schneider,  24  Wis.  299. 

86.  Northrup  v.  Cross,  2  N.  D.  433,  51 
N.  W.  718.  And  see  Leonard  v.  Maginnis, 
34  Minn.  506,  26  N.  W.  733. 

87.  Leonard  v.  Maginnis,  34  Minn.  506,  26 
N.  W.  733. 

88.  Knowles  \\  Pierce,  5  Houst.  (Del.) 
178;  Wright  v,  Mathews,  2  Blackf.  (Ind.) 
187;  Powell  v.  Hinsdale,  5  Mass.  343- 

89.  Powell  V.  Hinsdale,  5  Mass.  343. 

90.  Arizona. —  Gray  v.  Kobinson,  4  Ariz. 
24;  33  Pac.  712. 

California. —  Phillips  v.  Sutherland,  (1884) 
2  Pac.  32. 

Missouri. —  Richey  v.  Burnes,  83  Mo.  362; 
Mix  V.  Kepner,  81  Mo.  93;  Chapman  v.  Kerr, 
80  Mo.  158  [disapproving  Miller  v.  Whitson, 
40  Mo.  97;  Woodburn  v.  Cogdal,  39  Mo. 
222]  ;  Pope  V.  Jenkins,  30  Mo.  528 ;  Kirken- 
dall  V.  Hartsock,  58  Mo.  App.  234;  W.  W. 
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Kendall  Boat,  etc.,  Co.  v.  Bain,  46  Mo.  App. 
581;  Hinchey  f.  Koch,  42  Mo.  App.  230; 
Hoester  v.  Teppe,  27  Mo.  App.  207  ;  Schultz 
V.  Hickman,  27  Mo.  App.  21;  White  v. 
Storms,  21  Mo.  App.  288;  Anchor  Milling 
Co.  V.  Walsh,  2^  Mo.  App.  107;  Burkeholder 
V.  Rudrow,  19  Mo.  App.  60. 

Nevada. —  Gardner  v.  Brown,  22  Nev.  156, 
37  Pac.  240. 

New  York. —  New  York  Guaranty,  etc.,  Co. 
V.  Flynn,  55  N.  Y.  653;  Allen  v.  Fox,  51 
N.  Y.  562,  10  Am.  Rep.  641;  Brewster  v. 
Silliman,  38  N.  Y.  423;  Duffus  v.  Schwinger, 
79  Hun  541,  29  N.  Y.  Suppl.  930;  Young  v. 
Willett,  8  Bosw.  486;  Pabst  Brewing  Co.  v. 
Rapid  Safety  Filter  Co.,  54  Misc.  305,  105 
N.  Y.  Suppl.  962. 

Texas. —  Morris  v.  Coburn,  71  Tex.  406,  9 
S.  W.  345;  Nolan  v.  Sevine,  36  Tex.  Civ. 
App.  489,  81  S.  W.  990.  And  see  Halbert  v. 
San  Saba  Springs  Land,  etc.,  Assoc.,  (Civ, 
App.  1895)  34  S.  W.  636,  holding  that  in 
replevin,  where  defendant  did  not  allege  any 
special  damages,  the  measure  of  his  damages 
is  the  value  of  the  property  at  the  time  of 
the  trial,  and  not  at  the  time  of  its  taking 
by  plaintiff. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §§  379, 
406,  420. 

In  North  Carolina  it  is  held  that  if  the 
property  can  be  returned,  its  value  is  to  be 
assessed  as  of  the  time  of  the  trial,  and  an 
element  of  damages  will  be  the  difference  in 
value  between  the  time  of  taking  and  the 
time  of  trial.  Holmes  v.  Godwin,  69  N.  C. 
467.  And  see  Scott  v.  Elliott,  63  N.  C.  215. 
But  where  a  return  of  the  specific  property 
cannot  be  had  the  value  is  assessed  as  of  the 
time  of  the  tortious  taking  or  the  wrongful 
detention  by  defendant  and  interest  allowed 
as  damages.  Hall  v.  Tillman,  110  N.  C.  220, 
14  S.  E.  745;  Miller  v.  Hahn,  84  N.  C.  226; 
Holmes  v.  Goodwin,  supra. 

Under  the  statutes  of  Georgia,  on  failure 
of  plaintiff  to  establish  his  right  to  recover 
in  bail  trover,  after  having  taken  the  prop- 
erty, if  defendant  chooses  a  money  judgment. 
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decisions,  however,  hold  that  the  value  of  the  property  should  be  assessed  as  of 
the  time  of  the  unlawful  taking  or  detention,  in  which  case  the  damages  recov- 
erable would  ordinarily  be  interest  on  such  value  from  that  date.^^ 

2.  Where  Property  is  Fluctuating  in  Value.  There  is  also  considerable 
diversity  of  opinion  as  to  the  time  of  assessing  value  where  the  property  in  suit 
is  fluctuating  in  value.  The  question  as  to  time  of  assessment  is  considered  at 
length  in  another  place  in  this  work;  and  inasmuch  as  it  makes  no  difference 
in  the  determination  of  this  question  whether  the  form  of  the  action  is  trover, 
detinue,  trespass,  or  replevin,  no  special  consideration  of  it  in  a  treatise  on  replevin 
is  necessary. 

F.  Necessity  For  Assessment  of  Damages  in  the  Replevin  Suit. 

Ordinarily  the  provisions  of  the  statutes  contemplate  that  where  plaintiff  is  suc- 
cessful all  damages  to  which  he  is  entitled  shall  be  assessed  and  awarded  by  the 
judgment  in  the  replevin  suit,^^  which  shall  conclude  him  from  maintaining  any 
other  action  for  damages;  but  the  rule  is  far  from  uniform  in  case  defendant  is 
successful.  Under  some  statutes  if  plaintiff  has  obtained  possession  of  the  prop- 
erty, and  defendant  recovers  judgment,  the  damages  to  which  he  is  entitled  must 
be  assessed  in  the  replevin  suit,^®  and  he  cannot  after  final  judgment  in  his  favor 
successfully  move  to  introduce  evidence  to  show  damages  sustained,  or  maintain 
another  action  to  recover  such  damages,  or  recover  them  in  an  action  on  the 
bond.^^    Under  the  provisions  of  other  statutes,  damages  for  defendant  need  not 


he  can  take  either  the  highest  proved  value  of 
the  property  between  the  date  plaintiff  re- 
ceived it  and  the  time  of  trial  without  hire 
or  interest,  or  the  market  value  at  the  date 
plaintiff  received  it,  together  with  interest 
or  hire,  as  he  may  prove.  Jaques  \j.  Stewart, 
81  Ga.  81,  6  S.  E.  815;  Blakely  Bank  v. 
Cobb,  5  Ga.  App.  289,  63  S.  E.  24. 

91.  Kansas. —  Werner  r,  Graley,  54  Kan. 
383,  38  Pac.  482;  Garrett  v.  Wood,  3  Kan. 
231. 

Maine. —  Washington  Ice  Co.  v.  Webster, 
68  Me.  449. 

Michigan. —  Nitz  v.  Bolton,  71  Mich.  388, 

39  N.  W.  15;  Hanselman  v.  Kegel,  60  Mich. 
540,  27  N.  W.  678. 

Minnesota. —  Sherman  v.  Clark,  24  Minn. 
37;  Berthold  v.  Fox,  13  Minn.  501,  97  Am. 
Dec.  243. 

Mississippi. —  See   Whitfield   v.  Whitfield, 

40  Miss.  352. 

Montana. —  Osmers  v.  Furey,  32  Mont.  581, 
81  Pac.  345,  in  case  replevin  cannot  be  had. 

Nebraska. —  Schrandt  v.  Young,  62  Nebr. 
254,  86  N.  W.  1085;  Heidiman-Benoist  Sad- 
dlery Co.  V.  Schott,  59  Nebr.  20,  80  N.  W. 
47;  Dodge  v.  Runels,  20  Nebr.  33,  28  N.  W. 
849;  Moore  v.  Kepner,  7  Nebr.  291;  Frey  v. 
Drahos,  7  Nebr.  194. 

South  Dakota. —  Benjamin  v.  Huston,  16 
S.  D.  569,  94  N.  W.  584. 

Tennessee. —  Mayberry  v.  Cliff e,  7  Coldw. 
117. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §§  406, 
420. 

92.  See  Damages,  13  Cyc.  170  et  seq. 

93.  Whitfield  v.  Whitfield,  40  Miss.  352; 
Baker  v.  Drake,  53  N.  Y.  211,  13  Am.  Rep. 
507. 

94.  Teel  v.  Miles,  51  Nebr.  542,  71  N.  W. 
296;  Globe  Oil  Co.  v.  Messick  Grocery  Co., 
136  N.  C.  354,  48  S.  E.  781 :  Bower  v.  Tall- 
man,  5  Watts  &  S.  (Pa.)  556. 


95.  Bower  v.  Tallman,  5  Watts  &  S.  (Pa.) 
556. 

96.  Colorado. —  Sopris  v.  Lilley,  2  Colo. 
496. 

Massachusetts. —  Stevens  v.  Tuite,  104 
Mass.  328. 

Missouri. —  White  v.  Van  Houten,  51  Mo. 
577;  Hohenthal  Watson,  28  Mo.  360; 
Freeman  v.  Lavenue,  99  Mo.  App.  173,  72 
S.  W.  1085;  Fulkerson  v.  Dinkins,  28  Mo. 
App.  160.  See  also  Clinton  v.  Stovall,  45  Mo. 
App.  642. 

Nebraska. —  Teel  v.  Miles,  51  Nebr.  542,  71 
N.  W.  296. 

New  York. —  Pabst  Brewing  Co.  v.  Rapid 
Safety  Filter  Co.,  56  Misc.  445,  107  N.  Y. 
Suppi.  163;  Ritchie  v.  Talcott,  10  Misc.  412, 
31  N.  Y.  Suppl.  196. 

97.  Freeman  v.  Lavenue,  99  Mo.  App.  173, 
72  S.  W.  1085. 

98.  Teel  v.  Miles,  51  Nebr.  542,  7>N.  W. 
296  (holding  that  a  defendant  who  has  in  an 
action  of  replevin  recovered  judgment  for  the 
return  of  the  property  and  liis  damage  for 
the  wrongful  detention  tliereof  cannot  tliero- 
after  maintain  an  action  against  plaintitT 
for  damage  on  account  of  depreciation  in  the 
value  of  such  property  while  in  the  posses- 
sion of  the  latter)  ;  Pabst  Brewing  Co.  r. 
Rapid  Safetv  Filter  Co.,  50  Misc.  (N.  Y.) 
445,  107  N.  y.  Suppl.  163;  Ritchie  r.  Talcott, 
10  Misc.  (N.  Y.)  412,  31  N.  Y.  Suppl.  196. 

99.  Sopris  r.  Lilloy,  2  Colo.  496  (condition 
of  bond  to  pay  all  damages  adjudged  against 
plaintiff)  ;  Stevens  r.  fnite.  104  Mass.  32S 
(condition  of  bond  that  plaintilY  in  replevin 
"  shall  pay  all  such  costs  and  damages  as 
the  defendant  in  reidevin  shall  recover 
against  him,  and  shall  also  return  the  goods 
replevied  in  like  good  order  and  condition  as 
when  taken,  in  case  such  shall  be  the  final 
judgment");  Wliito  r.  Van  Houten.  "il  Mo. 
5771 
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be  asked  for  or  assessed  in  the  replevin  suit,  but  may  be  recovered  in  an  action 
on  the  bond/  So  under  others,  damages  for  depreciation  in  vakie  are  recover- 
able in  an  action  on  the  bond,  although  not  assessed  in  the  replevin  suit.^  And  in 
one  state,  if  the  goods  are  in  esse  and  may  be  returned  on  demand,  if  the  damages 
are  not  then  assessed  and  the  property  is  returned  and  costs  paid,  defendant  has 
no  further  remedy  on  the  bond;  ^  but  when  the  property  is  not  returned,  defendant 
may  recover  all  dam^ages  sustained  in  a  suit  on  the  bond,  although  no  assessment 
was  made  in  the  replevin  suit.* 

VIL  LIABILITY  ON  BONDS  AND  UNDERTAKINGS.^ 

A,  In  GeneraL  The  several  conditions  inserted  in  a  replevin  bond  are  to 
be  treated  as  separate-  and  independent ;  ®  and  an  action  may  be  maintained  on 
the  bond  for  the  breach  of  any  of  such  conditions.'^  A  right  of  action  on  a  replevin 
bond  ^  carries  with  it  the  right  to  recover  damages  for  a  failure  to  perform  its 
conditions.^  The  obligation  of  the  sureties  on  defendant's  replevy  bond  is  created 
by  the  bond  and  dates  only  from  its  date;  and  to  justify  a  judgment  against  the 
obligor  and  sureties,  there  must  have  been  some  breach  of  the  bond.^^  Where 


1.  Gould  V.  Hayes,  71  Conn.  86,  40  Atl. 
930,  condition  of  bond  being  to  pay  all  dam- 
ages "  sustained  by  the  replevying."  And  see 
Whitney  v.  Lehmer,  26  Ind.  503,  holding  that 
notwithstanding  a  statute  requiring  assess- 
ment of  the  value  of  the  property  and  dam- 
ages, defendant  when  he  has  obtained  a  judg- 
ment for  the  return  of  the  property  with'out 
an  assessment  of  value  may  in  a  suit  on  the 
bond  recover  the  value  of  the  property  for  a 
breach  of  the  conditions  to  return  the 
property. 

2.  Fair  v.  Citizens'  State  Bank,  69  Kan. 
35^3,  76  Pac.  847,  105  Am.  St.  Rep.  168; 
Mounts  V.  Murphy,  126  Ky.  803,  104  S.  W. 
978,  31  Ky.  L.  Rep.  1192;  Citizens'  Nat. 
Bank  v.  Oldham,  136  Mass.  515;  Colby  v. 
Yates,  12  Heisk.  (Tenn.)  267. 

3.  Pettygrove  V.  Hoyt,  11  Me.  66. 

4.  Washington  Ice  Co.  v.  Webster,  62  Me. 
341,  16  Am.  Rep.  462;  Thomas  v.  Spofford, 
46  Me.  408;  Smith  v.  Dillingham,  33  Me. 
384. 

5.  Statutory  provisions  see  supra,  I,  A,  2. 
Necessity,  purpose,  requisites,  and  validity 

of  bond,  undertaking,  or  recognizance  by: 
Plaintiff  in  replevin  see  supra,  III,  B,  1,  2,  3. 
Defendant  in  replevin  see  supra,  III,  G,  2,  b. 
Third  person  claimant  see  supra,  III,  H. 

Liability  of  surety  on:  Bond  in  replevin 
by  purchaser  see  Sales.  Bond  in  replevin  by 
seller  see  Sales.  Bond  to  replevy  execution 
see  Executions,  17  Cyc.  1167.  Forthcoming 
bond  in  distress  proceeding  see  Landlord  and 
Tenant,  24  Cyc.  1315.  Forthcoming  bond 
in  execution  see  Executions,  17  Cyc.  1124. 
Sequestration  bond  see  Sequestration. 

Right  of  surety:  On  replevin  bond  to  in- 
tervene see  Attachment,  4  Cyc.  726.  To 
jury  trial  see  Juries,  24  Cyc.  109. 

6.  Colorado. —  Imel  v.  Van  Deren,  8  Colo. 
90,  5  Pac.  803. 

Illinois. — Vinyard  V.  Barnes,  124  111.  346, 
16  N.  E.  254;  Humphrey  v.  Taggart,  38  111. 
228. 

Indiana. —  Brown  v.  Parker,  5  Blackf . 
291. 


Iowa. —  Hall  r.  Smith,  10  Iowa  45. 

Kansas.—  Little  r.  Bliss,  55  Kan.  94,  30 
Pac.  1025;  Manning  v.  Manning,  26  Kan.  98. 

il/issown'.— Elliott  v.  Black,  45  Mo.  372; 
Berghoff  v.  Hcckw^olf,  26  Mo.  511. 

Pennsylvania. —  Pure  Oil  Co.  r.  Terry,  209 
Pa.  St.  403,  58  Atl.  814;  Pittsburgh  Nat. 
Bank  of  Commerce  v.  Hall,  107  Pa.  St.  583; 
Balsley  v.  Hoffman,  13  Pa.  St.  60'3 ;  Gibbs  v. 
Bartlett,  2  Watts  &  S.  29. 

Rhode  Island. —  Gardiner  v.  McDermott,  12 
R.  L  206. 

South  Carolina. —  Alderman  v.  Roesel,  52 
S.  C.  162,  29  S.  E.  385.. 

England. —  Moore  v.  Bowmaker,  2  Marsh. 
392,  4  Price  223,  7  Taunt.  97,  2  E.  C.  L. 
277. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  470 
et  seq. 

7.  See  cases  cited  supra,  note  6. 

"  In  all  replevin  bonds  there  are  several 
independent  conditions;  one  to  prosecute,  an- 
other to  return  the  goods  replevied,  and  a 
third  to  indemnify  the  sheriff;  and  a  breach 
may  be  assigned  upon  any  of  these  distinct 
parts  or  condition."  Morgan  v.  Griffith,  7 
Mod.  380,  87  Eng.  Reprint  1304. 

The  conditions  to  prosecute  the  suit  to 
effect  and  to  make  return  of  the  property 
are  distinct,  and  the  condition  is  broken  and 
the  bond  forfeited  by  failure  in  either.  Vin- 
yard V.  Barnes,  124  111.  346,  16  N.  E.  254; 
Brown  v.  Parker,  5  Blackf.  (Ind.)  291;  Per- 
reau  v.  Bevan,  5  B.  &  C.  284,  8  D.  &  R.  72, 
4  L.  J.  K.  B.  0.  S.  177,  11  E.  C.  L.  464. 

8.  See  infra,  VII,  B,  1 ;  amd  VII,  G,  1,  a. 

9.  Lindsey  v.  Hewitt,  42  Ind.  App.  573,  86 
N.  E.  446. 

Damages  recoverable  see  infra,  VII,  D,  2. 

10.  Bateman  v.  Hipp,  (Tex.  Civ.  App. 
1908)  111  S.  W.  971,  holding  that  the  sureties 
are  not  liable  for  the  value  of  the  use  of  the 
property  which  accrued  prior  to  the  time  the 
property  was  replevied. 

11.  Gerlaugh  v.  Ryan,  127  Iowa  226,  103 
N.  W.  128;  Lewis  V.  McNary,  38"  Oreg.  116, 
62  Pac.  897. 
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the  statutes  confer  on  a  married  woman  the  right  to  execute  a  forthcoming  or 
redehvery  bond,  she  is  subject  to  judgment  on  it.^^ 

B.  Accrual  or  Release  of  Liability  By  Breach  or  Fulfilment  of  Con- 
ditions —  1.  In  General.  Liability  upon  a  bond  in  replevin  accrues  whenever 
there  is  a  breach  of  any  one  or  more  of  the  several  independent  conditions  of  the 
bond;^^  and  what  will  constitute  an  actionable  breach  must  depend  largely  upon  the 
nature  and  terms  of  the  particular  condition  claimed  to  be  broken/* 

2.  Failure  to  Prosecute  Replevin  Action.^^  Failure  of  plaintiff  in  replevin 
to  prosecute  the  action  to  final  judgment,  in  conformity  with  the  condition  of 
his  bond,  will  constitute  a  breach  thereof,  and  entitle  defendant  in  replevin  to 
judgment  for  at  least  nominal  damages  on  the  bond,^^  even  though  no  judgment 
for  the  return  of  the  property  is  rendered, and  even  though  defendant  in  the 
replevin  action  had  no  lawful  title  in  the  property  replevied/*^  It  has  been  held 
that  the  condition  in  a  replevin  bond  to  prosecute  the  action  ^Svith  effect"  is  to 
be  construed  as  meaning  with  success,  or  to  a  successful  termination. However, 


12.  Ketchum  v.  Brennan,  53  Miss.  596. 

13.  Connecticut. —  Persse  v.  Watrous,  30 
Conn.  139. 

Illinois. — ■  Vinyard  V.  Barnes,  124  111,  346, 
16  N.  E.  254. 

Maine. —  Jones  V.  Smith,  79  Me.  452,  10 
Atl.  256;  Tuck  v.  Moses,  54  Me.  115. 

Massachusetts. —  See  Smith  v.  Whiting,  97 
Mass.  316. 

Pennsylvania. —  Pure  Oil  Co.  v.  Terry,  209 
Pa.  St.  403,  58  Atl.  814;  Pittsburgh  Nat, 
Bank  V.  Hall,  107  Pa.  St.  583. 

England. —  Perreau  v.  Bevan,  5  B.  &  C.  384, 
8  D.  &  K.  72,  4  L.  J.  K.  B.  0.  S.  177,  11 
E.  C.  L.  464;  Moore  v.  Bowmaker,  2  Marsh. 
392,  4  Price  223,  7  Taunt.  97,  2  E.  C.  L.  277 ; 
Morgan  v.  Griffith,  7  Mod.  380,  87  Eng.  Re- 
print 1304. 

Several  and  independent  conditions  see 
supra,  VII,  A,  text  and  notes  6,  7. 

14.  See  infra,  VII,  B,  2  et  seq. 

15.  Dismissal  for  failure  to  prosecute  see 
supra,  V,  A. 

Necessity  of  judgment  on  failure  to  prose- 
cute see  infra,  V,  A. 

16.  Connecticut. —  Persse  v.  Watrous,  30 
Conn.  139. 

Maine. —  Jones  v.  Smith,  79  Me.  452,  10 
Atl.  256. 

Massachusetts. —  Smith  v.  Whiting,  100 
Mass.  122. 

New  Jersey. —  Marryott  v.  Young,  33 
N.  J.  L.  336. 

North  Dakota. —  Siebolt  v.  Konatz  Saddlery 
Co.,  15  N.  D.  87,  106  N.  W.  564  [distinguish- 
ing Kidder  v.  Merryhew,  32  Mich.  470]. 

Pennsylvania. —  Pure  Oil  Co.  v.  Terry,  209 
Pa.  St.  403,  58  Atl.  814;  Gibbs  v.  Bartlett, 
2  Watts  &  S.  29. 

South  Carolina. —  Alderman  v.  Roesel,  52 
S.  C.  162,  29  S.  E.  385. 

England.— Morgan  v.  Griffith,  7  Mod.  380, 
87  Eng.  Reprint  1304;  Dias  v.  Freeman,  5 
T.  R.  195. 

OanacZa.— Golding  v.  Belknap,  26  U.  C.  Q. 
B.  163. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  470y2. 

Postponement  of  trial. —  The  trial  of  an 
action  of  replevin  in  a  county  court  was  by 
a  judge's  order,  on  the  application  of  plain- 


tiff therein,  postponed  to  the  next  sitting 
thereof,  and  subsequently  the  action  was  by 
the  judge's  order  transferred  to  another 
county  court.  In  an  action  on  the  replevin 
bond  it  was  held  on  demurrer  that,  the  delay 
being  that  of  plaintiff  in  the  replevin  action, 
without  the  consent  or  connivance  of,  and 
against  the  opposition  of  defendant,  the  sure- 
ties on  the  bond  were  not  discharged.  OT)on- 
nell  V.  Duchenault,  14  Ont.  i. 

Failure  to  prosecute  appeal. —  Where  an 
action  in  replevin  is  determined  against  plain- 
tiff, and  he  appeals,  and  fails  to  prosecute 
his  appeal,  he  is  liable  on  his  bond.  Webster 
V.  Price,  1  Root  (Conn.)  56. 

Reversal  but  no  venire  de  novo. —  In  Gibbs 
V.  Bartlett,  2  Watts  &  S.  (Pa.)  29,  it  was 
held  that  the  condition  of  a  replevin  bond 
required  a  continued  prosecution  of  the  action 
from  the  commencement  to  a  successful  termi- 
nation, and  that  if  plaintiff  succeeded  in  the 
common  pleas,  and  judgment  w^as  reversed  in 
the  supreme  court,  and  no  venire  de  novo 
awarded,  there  was  a  breach  of  the  bond. 

Whether  the  fault  lies  with  plaintiff  or 
with  the  justice  of  the  peace  was  held  to  be 
immaterial  in  Siebolt  v.  Konatz  Saddlery  Co., 
15  N.  D.  87,  106  N.  W.  564. 

17.  Smith  V.  Whiting,  100  Mass.  122; 
Alderman  v.  Roesel,  52  S.  C.  162,  29  S.  E. 
385.  See  also  Brookover  r.  Esterly,  12  Kan. 
149. 

Nominal  damages  see  infra,  VII,  D,  2.  b. 

18.  See  infra,  VII,  B,  5. 

19.  Smith  V.  Whiting,  100  Mass.  122. 

20.  Indiana. —  Brown  r.  Parker,  5  Blackf. 
291. 

Minnesota. —  Boom  v.  St.  Paul  Foundry, 
etc.,  Co.,  33  Minn.  253,  22  N.  W.  538. 

Missouri. —  Berglioff  v.  lleckwolf,  26  Mo. 
511. 

Nein  York. —  Gould  r.  Warner.  3  Wend.  54. 
Pcnnsiflvania. —  Gibbs  v.  Bartlett,  2  Watts 
&  S.  29." 

England.— Verram  v.  Bevan,  5  B.  &  C.  284, 
8  D.\^  R.  72,  4  L.  J.  K.  B.  O.  S.  177,  11 
E.  C.  L.  464;  JncJ^son  r.  Hansom,  1  Dowl. 
P.  C.  N.  S.  69,  10  L.  J.  Exch.  396,  8  M.  &  W. 
477;  Tummons  r.  Oolo.  6  E.  cl-  B.  571,  3  Jur. 
N.  S.  82,  25  L.  J.  \,).  B.  403.  4  Wkly.  Rep. 
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it  has  been  held  that  a  replevin  bond,  obligating  plaintiff  to  ''duly"  prosecute  the 
action,  does  not  mean  to  successfully  prosecute  it.^^  Under  the  wording  of  some 
of  the  statutes,  the  condition  of  the  undertaking  is  compHed  with  by  continuing 
the  proceedings  to  judgment  on  the  merits,  although  not  in  plaintiff's  favor.^^ 
A  failure  to  return  a  writ  of  replevin  after  service,  through  the  negligence  of  plain- 
tiff or  of  the  officer  employed  by  him,^^  or  failure  to  enter  the  action,^^  is  a  failure 
to  prosecute  to  effect,  within  the  construction  to  be  given  to  that  term  in  a  replevin 
bond. 

3.  Failure  to  Return  Property  —  a.  Under  Plaintiflf's  Replevin  Bond  — 

(i)  In  General.  To  avoid  liability  on  his  replevin  bond,  plaintiff  must  tender 
the  property  to  defendant  in  the  same  condition  in  which  he  received  it,  within 
a  reasonable  time  after  judgment  for 'its  return. After  the  dismissal  of  a  replevin 
suit,  a  failure  to  rettirn  the  property  in  accordance  with  the  judgment  of  the 
court  is  a  breach  of  the  replevin  bond.^®    Furthermore,  after  dismissal  of  the  action 


596,  88  E.  C.  L.  571,  37  Eng.  L.  &  Eq.  15; 
Morgan  v.  Griffith,  7  Mod.  380,  87  Eng.  Re- 
print 1304. 

Canada.—  Welsh  v.  O'Brien,  28  U.  C.  Q.  B. 
405.  See  also  Johnson  v.  Parke,  12  U.  C. 
C.  P.  179. 

But  see  Ladd  v.  Prentice,  14  Conn.  109, 
holding  that  in  all  cases  where  a  final  trial 
has  been  had,  and  no  obligation  to  redeliver 
the  goods  is  incurred,  plaintiff  prosecutes  to 
effect,  and  makes  his  plea  good,  within  the 
intent  of  the  statute,  although  the  verdict  and 
judgment  are  for  defendant. 

"  The  undertaking  to  prosecute  with'  ef- 
fect is  certainly  broken  when  the  plaintiff 
in  replevin  fails  in  his  action."  Pure  Oil  Co. 
V.  Terry,  209  Pa.  St.  403,  58  Atl.  814;  Pitts- 
burgh Nat.  Bank  v.  Hall,  107  Pa.  St.  583, 
589.  Compare  Siebolt  v.  Konatz  Saddlery 
Co.,  15  N.  D.  87,  106  N.  W.  564. 

21.  Citizens'  State  Bank  v.  Morse,  60  Kan. 
526,  57  Pac.  115,  where  judgment  was  ren- 
dered for  defendant  for  his  costs,  and  the 
court  differentiated  the  phrases  "  duly  prose- 
cute "  and  "  prosecute  with  effect."  Compare 
Ladd  V.  Prentice,  14  Conn,  109,  supra,  note 
20. 

22.  Vallandingham  v.  Ray,  128  Ky.  506, 
108  S.  W.  896,  33  Ky.  L.  Rep.  392;  Siebolt  v. 
Konatz  Saddlery  Co.,  15  N.  D.  87,  106  N.  W. 
564. 

Although  plaintiff  is  unsuccessful  in  main- 
taining his  title  or  right  to  the  property,  the 
condition  of  his  bond  to  "  duly  prosecute  "  the 
action  is  satisfied  by  his  prompt  trial  of  the 
action  in  the  circuit  court  and  in  the  court 
of  appeals.  Vallandingham  v.  Ray,  128  Ky. 
506,  108  S.  W.  896,  33  Ky.  L.  Rep.  392. 

23.  Allen  v.  AVoodford,  36  Conn.  143; 
Jones  V.  Smith,  79  Me.  452,  10  Atl.  256. 

Absence  of  justice  on  retiTin-day. —  On  the 
return-day  of  process  the  parties  were  present 
at  the  office  of  the  justice,  but  the  justice 
was  absent,  and  the  suit  was  not  further 
prosecuted.  It  was  held  that  the  replevin 
suit  was  prosecuted  as  far  as  plaintiff  therein 
was  able  to  prosecute,  and  its  abatement,  by 
reason  of  the  absence  of  the  justice,  was  not 
a  breach  of  the  condition  in  the  undertaking 
to  prosecute.  Pierce  v.  Hardee,  1  Thomps.  & 
C.  (N.  Y.)  557. 
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24.  Parker  ii.  Young,  188  Mass.  600,  75 
N.  E.  98;  Gardiner  v.  McDermott,  12  R.  1. 
206. 

25.  Berry  v.  Hoeffner,  56  Me.  170;  Pitts- 
burgh Nat.  Bank  v.  Hall,  107  Pa.  St. 
583. 

Statement  of  general  rule. — "If  plaintiff 

takes  possession  of  property  in  replevin,  and 
judgment  is  rendered  for  its  return,  plaintiff 
must  seek  defendant  within  a  reasonable  time 
and  tender  the  property  to  him  in  the  same 
condition  in  which  it  was  received,  to  avoid 
liability  on  his  bond,  if  the  property  is  such 
that  it  can  be  readily  moved;  but  if  such 
course  is  difficult  by  reason  of  its  bulky  char- 
acter, an  offer  to  deliver  ...  is  sufficient." 
Capital  Lumbering  Co.  v.  Learned,  36  Oreg. 
544,  59  Pac.  454,  78  Am.  St.  Rep.  792. 

26.  Schweer  v.  Schwabacher,  17  111.  App. 
78;  Davis  v.  Harding,  3  Allen  (Mass.)  302; 
Sweeney  v.  Lomme,  22  Wall.  (U.  S.)  208,  22 
L.  ed.  727.  See  also  as  sustaining  this 
view  Golding  v.  Bellnap,  26  U.  C.  Q. 
B.  163.  In  Pittsburgh  Nat.  Bank  v.  Hall, 
107  Pa.  St.  583,  589,  it  is  said:  "  The 
undertaking  to  prosecute  with  effect  is  cer- 
tainly broken  when  the  plaintiff  in  replevin 
fails  in  his  action.  If  he  fails  to  return  the 
goods  after  being  ordered  to  do  so,  that  also  is 
a  breach,  but  it  is  a  different  and  an  inde- 
pendent breach  of  another  undertaking."  See 
also  Pure  Oil  Co.  v.  Terry,  209  Pa.  St.  403, 
58  Atl.  814.  Compare  Siebolt  v.  Konatz  Sad- 
dlery Co,  15  N.  D.  87,  106  N.  W.  564. 

Order  of  court  without  jurisdiction. — After 
a  court  has  adjudged,  without  appeal  being 
taken,  that  it  had  no  jurisdiction  of  a  re- 
plevin suit,  its  order  that  the  property  re- 
plevied be  returned  is  void,  and  non-com- 
pliance therewith  constitutes  no  breach  of 
the  bond  conditioned  for  a  return  of  the 
property,  if  a  return  be  adjudged.  Elder  v. 
Greene,  34  S.  C.  154,  13  S.  E.  323. 

Return  as  to  part. —  Where  plaintiff  in  re- 
plevin succeeds  only  for  part  of  the  goods 
replevied,  and  a  return  is  adjudged  ao  to  the 
rest,  he  is  liable  upon  the  replevin  bond  for 
not  prosecuting  the  suit  with  effect  for  the 
goods  for  which  he  failed,  and  for  not  return- 
ing them.  Patterson  v.  Fuller,  31  U.  C.  Q.  B. 
323. 
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of  replevin  or  nonsuit  of  plaintiff  therein/^  the  condition  of  a  bond  to  return  the 
property  to  defendant,  if  plaintiff  does  not  prosecute  his  action  with  effect/^  or 
if  plaintiff  fails  to  recover,^^  is  broken,  and  liability  upon  the  bond  accrues 
even  though  no  judgment  is  rendered  awarding  the  custody  of  the  property  to 
defendant.^^ 

(ii)  Sufficiency  of  Return  of  Property —  (a)  In  General.  There  is 
no  breach  of  a  condition  in  a  replevin  bond  for  the  return  of  the  property  to  the 
obligee  therein,  provided  the  property  comes  into  the  hands  of  the  obligee  in  any 
manner  pending  or  subsequent  to  the  replevin  suit.^^  A  tender  of  the  property 
in  satisfaction  of  a  judgment  in  replevin  for  its  return  must  be  made  to  the  holder 
of  the  judgment;  and  where  the  condition  of  the  bond,  and  the  judgment  of 
the  court,  require  a  return  of  the  property  to  the  party  from  whom  it  was  taken, 
a  return  of  the  property  to  the  sheriff  is  no  defense  to  an  action  on  the 
bond.^^ 

(b)  In  Same  Condition.  A  mere  restoration  of  the  property,  in  a  damaged 
condition,  is  not  a  compliance  with  a  bond  which  requires  them  to  be  restored 
''in  like  good  order  and  condition  as  when  taken,''  although  that  requirement  is 
not  inserted  in  the  judgment. 

(c)  In  Case  of  Bulky  Articles.  Where  the  articles  of  property  which  have 
been  replevied  are  very  large  or  bulky,  an  offer  to  deliver  is  a  sufficient  tender  of 
their  return. 

(ill)  Effect  of  Partial  Return.  Where  a  return  of  the  property  is 
awarded,  plaintiff  may  return  a  part  of  the  goods,  provided  they  are  separable 
from  and  in  no  way  dependent  upon  the  others  for  use  or  value;  and  if  they  are 
in  the  same  condition  as  when  taken,  such  a  return  will  be  a  defense  pro  tanto  to 
a  suit  on  the  bond.^® 

b.  Defendant's  Redelivery  Bond  —  (i)  In  General.  By  giving  a  redelivery 
bond,  defendant  obligates  himself  on  the  rendition  of  judgment  against  him,  to 


27.  See  infra,  VII,  B,  5,  b,  (i). 

28.  See  Persse  v.  Watrous,  30  Conn.  139. 
See  also  Turnor  v.  Turner,  2  B.  &  B.  107,  4 
Moore  0.  P.  606,  6  E.  C.  L.  58;  Perreau  v. 
Bevan,  5  B.  &  C.  284,  8  D.  &  R.  72,  4 
L.  J.  K.  B.  O.  S.  177,  11  E.  C.  L.  464; 
Phillips  V.  Price,  3  M.  &  S.  180. 

29.  Ernst  v.  Hogue,  86  Ala.  502,  5  So. 
738;  Wood  V.  Coman,  56  Ala.  283. 

30.  See  infra,  VII,  B,  5,  b,  (i). 

31.  Hunt  V.  Eobinson,  11  Cal.  262;  Rinker 
V.  Johnson,  29  Nebr.  783,  46  N.  W.  211; 
Lewis  V.  McNary,  38  Oreg.  116,  62  Pac.  897. 

Illustration  of  insufficient  return. —  Re- 
plevied goods  were,  by  consent  of  the  parties, 
left  on  the  premises  of  defendant  in  charge  of 
the  occupant,  and  tlie  suit  having  been  de- 
cided in  favor  of  defendant,  plaintiff's  attor- 
ney wrote  to  him,  giving  him  notice  that  he 
could  retain  them  and  treat  them  as  his  own, 
and  it  was  held,  in  a  suit  on  the  replevin 
bond,  that  the  latter  was  not  a  sufficient  re- 
turn if  the  goods  were  in  charge  of  an  agent 
of  plaintiff  in  replevin,  unless  the  agent  was 
withdrawn.  Pittsburgh  Nat.  Bank  of  Com- 
merce r.  Hall,  107  Pa.  St.  583. 

32.  Capital  Lumbering  Co.  v.  Learned,  36 
Oreg.  544,  59  Pac.  454,  78  Am.  St.  Rep.  792. 

33.  Gould  V.  Warner,  3  Wend.  (N.  Y.)  54. 

34.  Berry  v.  Hoeffner,  56  Me.  170;  Parker 
r.  Simonds,  8  Mete.  (Mass.)  205;  Jolinsoii  r. 
Mason,  70  N.  J.  L.  13,  56  Atl.  137  (holding 
that  a  condition  in  a  bond  for  the  dolivory  of 
a  piano  "  in  as  good  condition  "  as  when  taken 


is  not  fulfilled  by  a  tender  of  the  piano  in  as 
good  condition,  reasonable  wear  and  tear  ex- 
cepted, the  piano  being  in  the  possession  of 
the  principal  on  the  bond  in  the  meantime)  ; 
Capital  Lumbering  Co.  v.  Learned,  36  Oreg. 
544,  59  Pac.  454,  78  Am.  St.  Rep.  792;  Pitts- 
burgh Nat.  Bank  of  Commerce  v.  Hall,  107 
Pa.  St.  583.  See,  however,  Douglass  r.  Doug- 
lass, 21  Wall.  (U.  G.)  98,  22  L.  ed.  479,  hold- 
ing that  if  the  obligor  in  the  replevin  bond 
has  injured  the  property,  or  culpably  suffered 
it  to  become  injured  while  in  his  possession, 
a  recovery  cannot  be  had  against  him  on  the 
bond  if  the  marshal  has  once  taken  possession. 
The  marshal's  possession  is  that  of  the  obligee 
in  the  bond,  and  any  redress  for  such  injury 
must  be  had  by  a  separate  proceeding. 

35.  Cans  v.  "Woolfolk,  2  Mont.  458;  Frey 
V.  Drahos,  10  Nebr.  594,  7  N.  W.  319;  Capi- 
tal Lumbering  Co.  r.  Learned.  36  Oreg.  544, 
59  Pac.  454,  78  Am.  St.  Rep.  792. 

36.  Edwin  r.  Cox,  61  111.  App.  567:  Lara- 
bee  V.  Cook,  8  Kan.  App.  776.  61  Pac.  815; 
Sands  ?\  Fritz,  84  Pa.  St.  15  (holding  that, 
in  debt  on  a  replevin  bond,  an  afVulavit  of 
defense,  setting  forth  that  after  judgment  in 
the  suit  in  replevin  defendant  had  surrenderetl 
all  the  property  replevied,  except  a  part, 
wliicli  was  missing,  and  that,  instead  of  the 
latter,  other  and  nidre  valuable  articles  of 
the  sanu^  descrijition  had  been  dolivere<i  to 
jdaintiiT,  who  had  accepted  the  same,  retain- 
ing a  part  and  selling  the  rest,  is  sutVicient)  ; 
Parish  r.  Smith.  66  S.  C.  424.  45  S.  K.  16. 
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return  the  identical  goods  taken. The  requirement  of  the  bond  is  fulfilled  by  a 
tender  of  the  property  in  the  same  or  better,  but  not  in  a  worse,  condition  than 
when  the  same  was  replevied;  but  plaintiff,  by  electing  to  take  a  money  judg- 
ment for  the  value  of  the  property,  releases  the  sureties  from  their  obligation  to 
deliver  the  property. 

(ii)  Necessity  of  Order  or  Judgment}^  There  is  no  breach  of  a  con- 
dition to  deliver  the  property  to  plaintiff  in  case  return  thereof  shall  be  awarded 
until  a  judgment  or  an  order  is  entered  for  a  return  of  the  property. The  liability 
of  the  sureties  does  not  accrue  until  there  is  a  final  judgment  in  the  case,  after 
trial  upon  the  merits,  adverse  to  defendant  in  the  replevin  suit.*^ 

4.  Non-Payment  of  Damages  and  Costs.    The  non-payment  of  the  damages 
and  costs     adjudged  in  favor  of  defendant  in  the  replevin  action  is  a  breach  of 
the  condition  of  the  replevin  bond  upon  which  an  action  may  be  maintained. 

5.  Judgment  in  Replevin  Proceedings  —  a.  In  General.  Whether  or  not  tha 
rendition  of  a  judgment  in  the  original  replevin  suit  is  a  prerequisite  to  the  accrual 
of  liability  on  the  replevin  bond  depends  upon  the  terms  of  condition  for  the 
breach  of  which  liability  is  sought  to  be  enforced. The  general  rule  is  that  there 
is  no  breach  of  a  reple\dn  bond  and  no  right  of  action  thereon  accrues  prior  to  the 
entry  of  some  appropriate  order  or  judgment  in  favor  of  the 'successful  party  or 
against  the  defeated  party  in  the  replevin  suit,^^  and  sometimes  it  is  expressly  so 
provided  by  statute ;  and  especially  is  this  true  where  the  condition  of  the  bond, 
which  has  been  broken,  is  to  perform  or  do  something  which  can  only  be  required 
by  the  judgment  in  the  replevin  suit,'^''^  such  as  to  pay  damages  or  costs  awarded, 
or  to  return  the  property  to  defendant  if  the  judgment  shall  award  the  same  to 
him ;  for  in  such  a  case  there  can  be  no  recovery  on  the  bond  of  the  value  of  the 
property  replevied  without  proof  of  a  judgment  awarding  its  return,  or  for  the 


37.  Binklev  r.  Dewall,  (Kan.  App.  1899) 
58  Pac.  1028";  Hazlett  v.  Witherspoon,  (Miss. 
1899)  25  So.  150;  Stern-Bloch  Co.  v.  Heins- 
heimer,  1  Ohio  S.  &  C.  PI.  Dec.  651,  1  Ohio 
N.  P.  44. 

38.  Johnson  v.  Mason,  70  N.  J.  L.  13,  56 
Atl.  137. 

39.  Gerlaiigh  V.  Rvan,  127  Iowa  226,  103 
W.  128. 

40.  Necessity  for  order  or  judgment  before 
suit  on  plaintiff's  bond  see  infra,  VII,  B,  5. 

41.  Colorado  Springs  Co.  v.  Hopkins,  5 
Colo.  206;  Jaggar  ?;.  Lalance,  etc.,  Mfg.  Co.,  8 
Daly  (K  Y.)  251.  See  also  Gallarati  v. 
Orser,  27  N.  Y.  324. 

A  finding  that  the  right  of  possession  is 
in  plaintiff  is  not  such  a  judgment  as  con- 
stitutes a  breach  of  the  condition  of  the  bond. 
Lewin  v.  Stein,  7  Colo.  App.  65,  42  Pac.  185. 

The  sureties  on  an  undertaking  given 
under  N.  Y.  Code  Proc.  §  211,  to  procure  the 
return  to  defendant  of  personal  property  taken 
by  the  sheriff  in  an  action  of  replevin,  the 
undertaking  being  conditioned  for  the  de- 
livery of  the  said  property  to  the  plaintiff,  if 
such  delivery  shall  be  adjudged,  and  for  the 
payment  to  him  of  such  sum  as  may  for  any 
cause  be  recovered  against  the  defendant  in 
this  action,"  are  not  liable  for  a  breach  of  the 
condition  of  the  undertaking  upon  a  mere 
failure  of  defendant  in  the  action  to  pay  a 
money  judgment  for  damages  for  the  conver- 
sion of  the  property,  no  delivery  of  the  prop- 
erty to  plaintiff  being  adjudged,  nor  any  de- 
manded in  the  complaint.  Jaggar  v.  Lalance, 
etc.,  Mfg.  Co.,  8  Daly  (N.  Y.)  251  {following 
Gallarati  i\  Orser,  27  N.  Y.  324]. 

[VII,  B,  3,  b,  (I)] 


42.  Spencer  v.  Davidson,  5  Indian  Terr. 
231,  82  S.  W.  731. 

Where  an  appeal  was  taken  in  the  replevin 
suit  and  the  evidence  does  not  show  a  judg- 
ment rendered  by  the  court  appealed  to,  no  re- 
covery can  be  had  on  the  bond.  Swartz  V. 
English,  4  Kan.  App.  509,  44  Pac.  1004. 

43.  Moore  v.  Shields,  17  Fed.  Cas.  No., 
9,755,  2  Cranch  C.  C.  529,  holding  that  it  is 
not  necessary  that  a  writ  of  retorno  habendo 
should  have  been  issued  and  returned 
"  eloigned." 

Redelivery  bond  of  defendant. —  In  juris- 
dictions where  a  judgment  in  the  alternative 
is  obligatory,  the  obligation  of  the  sureties 
to  pay  the  value  of  the  property  in  suit  is 
not  absolute,  but  only  conditional  in  case  a 
return  cannot  be  had.  New  England  Furni- 
ture, etc.,  Co.  V.  Brvant,  64  Minn.  256,  66 
N.  W.  974. 

44.  Cook  V.  Lothrop,  18  Me.  260;  Chad- 
wick  V.  Badger,  9  N.  H.  450. 

45.  See  cases  cited  infra,  notes  46-55. 

46.  Triest  v.  Watts.  58  Ga.  73;  Mornings 
V.  Alexander,  10  Heisk.  (Tenn.)  606;  Boyer 
V.  Fowler,  1  Wash.  Terr.  101. 

47.  Hershiser  v.  Jordan,  25  Nebr.  275,  41 
N.  W.  147;  Mulhall  v.  McVay,  2  Okla.  534, 
37  Pac.  604. 

48.  See  cases  cited  infra,  note  52. 
Failure  to  return  property  see  supra,  VII, 

B,  3. 

Non-payment  of  damages  or  costs  see  sti- 

pra,  VII,  B,  4. 

49.  See  supra,  VII,  B,  4. 

50.  See  supra,  VII,  B,  4. 

51.  See  supra,  VII,  B,  3. 
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payment  of  an  adjudged  amount  of  money  in  lieu  thereof. Where,  however, 
the  condition  of  the  bond  may  be  broken  without  regard  to  the  rendition  of  any 
judgment, a  formal  judgment  does  not  seem  to  be  necessary  as  a  condition 
precedent  to  the  accrual  of  liability  upon  the  bond;  thus  a  judgment  for  the 
return  of  the  property  is  not  necessary  where  it  is  sought  to  enforce  liability  on 
the  bond  for  a  breach  of  condition  to  prosecute  the  action  of  replevin. 


52.  Colorado. —  Lewin  x\  Stein,  7  Colo. 
App.  65,  42  Pac.  185,  holding  that  a  judgment 
in  replevin  that  at  the  commencement  of  the 
action  the  right  of  possession  was  in  plain- 
tiff, that  costs  be  taxed  against  defendant, 
and  showing  that  they  have  been  paid,  will 
not  support  an  action  for  breach  of  a  de- 
livery bond  conditioned  to  deliver  the  prop- 
erty to  plaintiff  if  delivery  be  adjudged,  and 
to  pay  costs  and  damages  awarded  against 
defendant  on  failure  to  return  the  property. 

Illinois  —  Vinyard  v.  Barnes,  124  111.  34(5, 
16  N.  E.  254. 

Kansas. —  Citizens'  State  Bank  v.  Morse,  60 
Kan.  526,  57  Pac.  115. 

Kentucky. —  Vallandingham  v.  Eay,  128  Ky. 
506,  108  S.  W.  896,  33  Ky.  L.  Eep.  392. 

Maine. —  Smallwood  V.  Norton,  20  Me.  83, 
37  Am.  Dec.  39. 

Missouri. —  Cummings  ly.  Badger  Lumber 
Co.,  130  Mo.  App.  557,  109  S.  W.  68. 

Ohio. —  Munding  v.  Michael,  10  Oliio  Cir. 
Ct.  165,  6  Ohio  Cir,  Dec.  76. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  472. 

Rule  discussed  and  distinguished. —  In 
Mounts  V.  Murphy,  126  Ky.  803,  807,  104 
S.  W.  978,  31  Ky.  L.  Rep.  1192,  the  court  in 
discussing  this  question  said:  "We  are  re- 
ferred to  the  case  of  Kentuckv  Land,  etc.,  Co. 
V.  Crabtree,  118  Ky.  395,  80^  S.  W.  1161,  26 
Ky.  L.  Rep.  283,  as  authorizing  an  action  on 
a  bond  against  the  surety  to  recover  from  him 
damages  when  not  fixed  in  the  judgment  dis- 
posing of  the  action  for  the  claim  and  deliv- 
ery of  the  property.  The  question  in  that  case 
was  not  like  the  case  at  bar.  In  that  case 
the  plaintiff  in  the  action  obtained  possession 
of  some  logs  by  giving  the  bond  and  afterward 
disposed  of  them,  entered  a  motion,  and  dis- 
missed the  action  without  prejudice,  and  the 
court  decided  that  it  had  violated  its  bond,  in 
that  it  failed  to  duly  prosecute  the  action. 
The  court  said  in  that  case  that:  '  The  plain- 
tiff should  not  be  permitted,  by  the  execution 
of  a  bond,  to  obtain  the  possession  of  the  prop- 
erty and  upon  its  own  motion  dismiss  tlie  ac- 
tion without  prejudice,  and  thus  relieve  itself 
and  surety  from  all  responsibility  on  the 
bond.'  Here  the  defendant,  now  appellee,  upon 
his  own  motion  caused  a  dismissal  of  that  ac- 
tion and  caused  a  judgment  to  be  rendered  in 
his  behalf  for  the  property  if  to  be  had,  if  not, 
for  its  value,  but  failed  to  present  and  recover 
the  damages  he  had  sustained  by  tlie  taking 
and  withholding  of  the  property  from  him." 

Since  a  surety  on  a  replevin  bond  is  only- 
liable  if  a  return  of  the  property  be  ad- 
judged, where  no  return  was  adjudged,  de- 
fendant was  not  entitled  to  judgment  against 
the  sureties,  though  entitled  to  judgment 
against  plaintiff  on  equities  arising  in  the, 
case.    Cummings  v.  Badger  Lumber  Co.,  130 


Mo.  App.  557,  109  S.  W.  68.  Plaintiff  in  re- 
plevin,  who  obtained  the  property  by  giving 
a  bond  conditioned  to  perform  the  judgment 
rendered  and  return  the  property,  if  return 
be  adjudged,  though  unsuccessful  in  the  ac- 
tion, is  not  liable  on  his  bond  for  failure  to 
return  the  property,  where  defendant  failed 
to  obtain  a  judgment  for  such  return  or  any 
amount  for  the  seizure  or  detention  of  the 
property.  Vallandingham  v.  Ray,  128  Ky. 
506,  108  S.  W.  896,  33  Ky.  L.  Rep.  392. 

Judgment  for  return  in  higher  court. — If  an 
undertaking  in  an  action  of  replevin  com- 
menced in  a  justice's  court  limits  the  lia- 
bility of  the  person  who  executes  it  to  a 
judgment  for  a  return  of  the  property  ren- 
dered by  the  justice,  and  such  judgment  was 
not  recovered  in  the  justice's  court,  a  re- 
covery cannot  be  had  on  the  undertaking, 
even  if  on  appeal  such  judgment  is  rendered 
by  the  county  court.  Mitchum  v.  Swanton,  49 
Cal.  302. 

Common-law    remedy    on    bond. —  Where 

plaintiff  in  replevin  is  in  possession  of  the 
property,  and  defendant  recovers  judgment 
for  its  return,  but  the  value  of  the  property 
is  not  found  as  required  by  Burns  Annot.  St. 
(1908)  §  575  (Burns  Annot.  St.  (1901)  §  558), 
defendant  in  the  replevin  suit  may  sue  on  the 
bond  to  recover  the  value  of  the  property,  the 
common-law  remedy  for  breach  of  the  bond 
not  being  excluded  by  Burns  Annot.  St.  (1908) 
§  599  (Burns  Annot.  St.  (1901)  §  581),  au- 
thorizing on  verdict  for  plaintiff,  judgment 
in  the  alternative  for  the  return  of  the  prop- 
erty or  the  value  thereof  in  case  a  return 
cannot  be  made.  Whitney  v.  Lehmer,  26  Ind. 
503;  Lindsey  v.  Hewitt,  42  Ind.  App.  573,  86 
N.  E.  446.  This  holding  is  upon  the  gi'ound 
that  the  right  of  action  arises  by  the  common 
law  out  of  a  breach  of  the  contract,  and,  the 
statute  giving  a  remedy  without  negative 
words,  the  conmion-law  remedy  still  remains, 
and  may  be  pursued  at  plaintiff"s  option. 
Lindsey  v.  Hewitt,  supra. 

53.  See  supra,  VII,  B,  2,  3. 

54.  See  cases  cited  i)ifra,  note  55. 

55.  California. —  Ginaca  r.  xVtwood,  8  Cal. 
446.  But  see  Chambers  v.  Waters,  7  Cal. 
390. 

Connecticut. —  Allen  r.  Woodford,  36  C»uin 
143;  Persse  v.  Watrous,  30  Conn.  130. 
Contra,  Ladd  v.  Prentice,  14  Conn.  109. 

IdaJio. —  Koenan  r.  Washington  Liquor  Co., 
8  Ida.  3 S3,  69  Pac.  112. 

Indiana. —  Brown  r.  Parker.  5  Blaokf.  291. 

Jou-a. —  Hall  r.  Smith,  10  Iowa  15. 

K'Uisas. —  IManning  r.  Manning,  26  Knii.  9;^. 

Kcn.tuch-y. —  See  Roman  r.  Stratton.  2  Bibb 
199. 

.Uassarhusci  is.— f^nuUx  r.  WhitinL^  100 
Mass.  122. 
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b.  Dismissal  or  Nonsuit —  (i)  General  Rule.  Unless  the  breach  rehed  on 
is  of  a  condition  which  cannot  be  broken  until  a  formal  judgment  on  the  merits 
has  been  had/®  an  order  or  judgment  dismissing  the  replevin  suit  or  nonsuiting 
plaintiff  therein  is  ordinarily  the  only  order  or  judgment  necessary  before  defendant 
in  replevin  may  sue  to  enforce  liability  upon  the  replevin  bond."  Indeed,  a 
voluntary  discontinuance  of  the  action  or  submission  to  nonsuit  by  plaintiff  in 
replevin  amounts  to  a  breach  of  the  condition  in  the  replevin  bond  to  prosecute 
the  action  ''with  effect.''  A  dismissal  of  such  suit  is  held  to  constitute  a  breach 
of  the  bond,  entitling  the  obligee  to  an  action  for  a  return  of  the  property  or  its 
value,  although  such  dismissal  was  ordered  on  his  own  motion  for  defect  in  the 
writ,^®  for  want  of  jurisdiction,®^  or  for  failure  of  plaintiff  to  prosecute.®^ 

(ii)  Qualifications  of  Rule.  However,  after  a  replevin  suit  is  com- 
promised and  dismissed  by  the  parties,  no  suit  can  be  maintained  on  the  bond;  ®^ 


Minnesota. —  Boom  r,  St.  Paul  Foundry, 
etc.,  Co.,  33  Minn.  253,  22  N.  W.  538. 

Missouri.— Yl\\oit  v.  Black,  45  Mo.  372; 
Berghoff  v.  Heckwolf,  26  Mo.  511. 

l^ew  York. —  See  Rogers  v.  U.  S.  Fidelity, 
etc.,  Co.,  84  N.  Y.  Suppl.  203. 

Pennsylvania. — ■  Pittsburgh  Nat.  Bank  of 
Commerce  v.  Hall,  107  Pa.  St.  583 ;  Balsley  v. 
Hoffman,  13  Pa.  St.  603;  Gibbs  v.  Bartlett, 
2  Watts  &  S,  29  [overruling  Kimmel  v.  Kint, 
2  Watts  431]. 

Rhode  Island. —  Gardiner  v.  McDermott,  12 
R.  I.  206  [criticizing  Smallwood  v.  Norton,  20 
Me.  83,  37  Am.  Dec.  39;  Pettvgrove  v.  Hoyt, 
11  Me.  66;  Collamer  v.  Page,"  35  Vt.  387]. 

England. —  Moore  v.  Bowmaker,  2  Marsh. 
392,  4  Price  223,  7  Taunt.  97,  2  E.  C.  L. 
277;  Morgan  v.  Griffith,  7  Mod.  380,  87  Eng. 
Reprint  1304;  Dias  V.  Freeman,  5  T.  R.  195; 
Waterman  v.  Yea,  2  Wils.  C.  P.  42,  95  Eng. 
Reprint  674. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  472. 

56.  See  supra,  VII,  B,  3,  4.  See  also  cases 
cited  supra,  note  40. 

57.  Indiana. —  Peffley  Kenrick,  4  Ind. 
App.  510,  31  N.  E.  40. 

Kansas.— JaUXq  v.  Bliss,  55  Kan.  94,  39 
Pac.  1025. 

Minnesota. —  Boom  v.  St.  Paul  Foundry, 
etc.,  Co.,  33  Minn.  253,  22  N.  W.  538  [dis- 
tinguishing Clark  V.  Norton,  6  Minn.  412]. 

North  DaJcota.SiehoU  v.  Konatz  Saddlery 
Co.,  15  N.  D.  87,  106  N.  W.  564. 

United  i^tates. — Gilbert  v.  American  Surety 
Co.,  121  Fed.  499,  57  C.  C.  A.  619,  61 
L.  R.  A.  253. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  471; 
and  cases  cited  infra,  note  58. 

58.  Connecticut. —  Persse  v.  Watrous,  30 
Conn.  139. 

Illinois. — Langdoc  v.  Parkinson,  2  111.  App. 
136. 

Kansas. —  McKey  v.  Lauflin,  48  Kan.  581, 
30  Pac.  16;  Manning  v.  Manning,  26  Kan. 
98. 

Kentuckv. —  Kentucky  Land,  etc.,  Co.  v. 
Crabtree,  118  Ky.  395,  80  S.  W.  1161,  26 
Ky.  L.  Rep.  283;  Roman  v.  Stratton,  2  Bibb 
199. 

Mississippi. —  Maxey  v.  White,  53  Miss.  80, 
Missouri. —  Berghoff  v.  Heckwolf,  26  Mo. 
511. 


Montana. —  Parrott  v.  Scott,  6  Mont.  340, 
12  Pac.  763, 

Neio  Hampshire. —  Chadwick  v.  Badger,  9 
N.  H.  450. 

South  Carolina. —  Alderman  v.  Roesel,  52 
S.  C.  162,  29  S.  E.  385. 

Washington. —  Meigs  v.  Keach,  1  Wash. 
Terr.  305. 

See  42  Cent.  Dig,  tit.  "Replevin,"  §  471. 

Compare  Marshall  v.  Livingston,  77  Ga.  21, 
bail  trover. 

This  is  the  general  rule  upon  the  dismissal 
of  the  action  in  replevin,  even  where  there 
is  no  other  judgment  therein,  as  for  a  re- 
turn of  the  property  to  defendant,  and  the 
like.  As  sustaining  this  proposition  see  cases 
cited  supra,  this  note. 

59.  W^addell  v.  Bradway,  84  Ind.  537; 
McAlester  v.  Suchy,  1  Indian  Terr.  666,  43 
S.  W.  952;  Tuck  v.  Moses,  54  Me.  115;  Bar- 
rett v.  Habern,  22  Tex.  Civ.  App.  207,  54 
S.,  W.  644,  See  also  Meloche  v.  Reaume,  34 
U.  C.  Q.  B.  606. 

Nonsuit  in  bail  trover  see  Thomas  v.  Price, 
88  Ga.  533,  15  S.  E,  11. 

60.  Biddinger  v.  Pratt,  50  Ohio  St.  719,  35 
N.  E.  795;  Pierce  v.  King,  14  R,  I,  611; 
Welsh  V.  O'Brien,  28  U.  C.  Q.  B.  405., 

61.  See  supra,  VII,  B,  2. 

After  death  of  plaintiff. —  As  the  cause  of 
action  in  replevin  survives  the  death  of  plain- 
tiff, an  action  may  be  maintained  on  the  re- 
plevin bond  where,  after  the  death  of  plain- 
tiff, before  trial  in  the  replevin  suit,  defend- 
ant recovers  judgment  of  dismissal  on  failure 
of  plaintiff's  administratrix  to  come  in. 
Lahey  v.  Brady,  1  Daly  (N.  Y.)  443. 

62.  Gerard  v.  Dill,  96  Ind.  101, 

Similarly  where  defendant  makes  no  alle- 
gation of  ownership  of,  or  right  of  possession 
to,  the  property  replevied,  and  denies  that 
it  is  in  his  possession,  and  plaintiff  there- 
upon withdraws  suit,  and  a  judgment  or  dis- 
missal is  rendered,  no  action  can  be  main- 
tained against  the  sureties  on  the  bond  given 
by  plaintiff  for  the  prosecution  of  the  action, 
and  for  the  return  of  the  property  to  de- 
fendant in  case  the  possession  thereof  should 
be  adjudged  to  him,  or  in  case  the  action 
should  abate  or  be  discontinued  before  the 
property  be  so  returned,  Bown  v.  Weppner, 
62  Hun  (N.  Y.)  579,  17  N.  Y.  Suppl.  193. 
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and  where  a  proceeding,  in  which  a  defendant  gives  a  replevin  bond,  is  dismissed, 
the  bond  becomes  functus  officio,  and  hence  there  can  be  no  recovery  thereon/^ 

6.  Effect  of  Payment  of  Judgment  or  Claim.  The  general  rule  is  that  payment 
of  the  original  claim  or  satisfaction  of  the  judgment  in  the  replevin  action  is  a 
complete  discharge  of  principal  and  sureties  on  the  replevin  bond.^*  However, 
the  surety  on  a  replevin  bond  is  not  entitled  to  have  the  penalty  of  the  bond 
reduced  by  reason  of  the  fact  that  the  property  itself  has  been  returned,  but  he 
still  remains  liable  to  the  amount  of  the  penalty  for  any  other  default  of  his  prin- 
cipal, as  for  his  failure  to  pay  damages  or  costs  adjudged  against  him.^^ 

C.  Rights  and  Discharge  of  Surety.  The  rules  governing  the  rights  and 
discharge  of  sureties  generally    are  applicable  to  sureties  on  replevin  bonds,  and 


63.  Avery  v.  Popper,  (Tex.  1898)  48  S.  W. 
572  [modifying  (Civ.  App.)  45  S.  W.  951] 
(holding  that  where  property  seized  under 
a  writ  of  sequestration  is  replevied,  the 
quashing  of  the  sequestration  discharges  the 
replevin  bond)  ;  Love  v.  Hudson,  24  Tex.  Civ. 
App.  377,  59  S.  W.  1127;  Hail  v.  Tunstall, 
21  Tex.  Civ.  App.  593,  54  S.  W.  323;  Lincoln 
V.  Hollenbach,  (Tex.  Civ.  App.  1899)  49 
S.  W.  686;  Mitchell  v.  Bloom,  (Tex.  Civ. 
App.  1898)  46  S.  W.  406,  91  Tex.  634,  45 
S.  W.  558. 

64.  Chambers  v.  Waters,  7  Cal.  390;  Cle- 
ments V.  Dempsey,  7  Pa.  Super.  Ct.  52; 
Moore  v.  Campbell,  36  Vt.  361;  Gage  v. 
Allen,  84  Wis.  323,  54  N.  W.  627. 

65.  Wyman  v.  Robinson,  73  Me.  384,  40 
Am.  Rep.  360  (where  plaintiff  in  replevin 
gave  a  bond  for  one  hundred  and  ten  dollars, 
while  the  goods  replevied  greatly  exceeded 
that  amount  in  value.  Defendant  recovered 
for  the  value  of  the  goods  against  a  third 
party  in  whose  hands  they  came,  and  it  was 
held  to  be  no  defense  to  a  suit  on  the  bond 
for  the  unsatisfied  damages)  ;  Hendly  v.  Mc- 
Intyre,  132  N.  C.  276,  43  S.  E.  824. 

66.  See  Peincipal  and  Surety,  32  Cyc. 
149  et  seq. 

67.  Edwards  v.  Cottrell,  43  Iowa  194  (hold- 
ing that  where  a  party  claiming  to  be  the 
owner  of  a  chattel  in  the  possession  of  an- 
other replevies  the  same,  but  before  his  in- 
terest is  adjudged  to  be  that  of  a  mortgagee 
is  entitled  to  the  possession,  the  surety  upon 
his  replevin  bond  is  discharged  from  liability 
thereon)  ;  Struman  v.  Robb,  37  Iowa  311 
(holding  that  where  attached  goods  are  re- 
plevied by  defendant,  and  he  fails  in  both 
proceedings,  and  an  execution  is  levied  on 
the  goods,  the  sureties  on  the  replevin  bond, 
in  an  action  thereon,  are  entitled  to  have  the 
proceeds  of  the  levy  first  applied  in  discharge 
of  their  liability;  and  this  right  is  pro  tanio 
an  equitable  defense  to  the  action  at  law)  ; 
Quarch  v,  Metz,  15  Misc.  (N.  Y.)  622,  37 
N.  Y.  Suppl.  218  (holding  that  where  an  un- 
dertaking given  by  defendant  in  replevin 
upon  reclaiming  the  property  has  been  ap- 
proved, an  order  releasing  one  of  the  sureties 
thereon  without  the  consent  of  plaintill"  is 
erroneous)  ;  Clemmons  v.  Gorman,  7  Misc. 
(N.  Y.)  45,  27  N.  Y.  Suppl.  354;  Kimmel 
V.  Kint,  2  Watts  (Pa.)  431  (holding  that 
signing  judgment  in  a  statute  for  rent  in 
arrear  without  taking  judgment  dc  rciorno 
hahcndo  at  common  law  discharges  the  re- 


plevin bond)  ;  Toland  v.  Swearingen,  39  Tex. 
447  (holding  that  where  plaintiff  in  replevin 
accepts  a  personal  judgment,  the  sureties  on 
his  replevin  bond  are  released). 

If  the  principal  in  a  replevin  bond  aban- 
dons the  suit  the  surety  may  be  permitted  to 
prosecute  for  his  own  protection.  Hoffman 
V.  Steinau,  34  Hun  (N.  Y.)  239. 

Discharge  of  surety  by  bankruptcy. —  The 
liability  of  a  surety  on  the  replevin  bond  is 
provable  in  bankruptcy  and  is  therefore  a 
liability  that  is  expunged  by  his  discharge 
(Choate  v.  Quinichett,  12  Heisk.  (Tenn.) 
427)  ;  but  it  is  no  defense  to  an  action 
against  a  surety  on  a  replevin  bond  that  the 
principal  has  become  a  bankrupt  and  ob- 
tained a  certificate  of  discharge,  and  that 
therefore  it  has  become  impossible  to  fulfil 
the  condition  of  the  bond  (Flagg  v.  Tyler, 
6  Mass.  33),  and  the  same  rule  is  applicable 
to  a  surety  on.  a  redelivery  bond  (Robinson 
V.  Soule,  56  Miss.  549).  Discharge  of  surety 
by  bankruptcy  or  insolvency  generally  see 
Principal  and  Surety,  32  Cyc.  227. 

Where  defendant  in  replevin  by  his  laches 
or  misconduct  loses  or  waives  his  rights  un- 
der the  attachment  lien,  or  renounces  his 
right  to  a  return  by  failing  to  make  an 
avowry  and  pleading  the  general  issue,  or 
otherwise  loses  his  rights  in  the  particular 
case  by  his  own  neglect,  the  replevin  bond 
thereby  becomes  inoperative,  and  the  liability 
of  the  obligor  terminates,  although  the  con- 
dition of  the  bond  has  not  been  fulfilled. 
Persse  f.  Watrous,  30  Conn.  139;  Snider's 
Sons  Co.  V.  Armendt,  105  Kv.  317,  49  S.  W. 
10,  20  Ky.  L.  Rep.  1203,  88  Am.  St.  Pop. 
306. 

Where  the  trial  of  the  replevin  action  was 
postponed  at  the  instance  of  dofonJant.  but 
without  the  direct  assent  or  concnrrence  of 
the  sureties,  it  was  held  that  the  snretios 
were  discharged,  the  question  being  not 
wliothcr  they  were  injured  by  the  (ielay  but 
whether  they  might  have  been,  CannilT  r. 
Bogert,  6  U.  C.  C.  P.  474.  And  see  Daniels 
r.  Patterson,  3  N.  Y.  47,  holding  that  where 
the  replevin  bond  contains  a  condition  that 
plaintiff  shall  prosecute  "  without  delay  "  de- 
fendant loses  his  riglit  of  action  on  this  con- 
dition if  the  prosecution  is  delayed  for  an 
unreasonable  time  with  his  consent. 

The  undertaking  of  a  surety  is  to  be 
strictly  construed  and  cannot  be  varied  or 
enlarged  bv  judicial  construction.  Vinyard 
r.  Barnes,  'l24  111.  346,  16  N.  E.  254.  Thus, 
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to  sureties  on  redelivery  bonds/^  and  thus  the  surety  is  discharged  by  any  con- 
tract between  the  parties  altering  his  position.      However,  it  has  been  held  that 


sureties  on  a  replevin  bond  are  not  liable 
where  no  judgment  of  return  has  been  ren- 
dered, although  the  verdict  required  such 
judgment.  Mitchum  v .  Stanton,  49  Cal. 
302;  Reno  v.  Woodyatt,  81  111.  App.  553; 
Thomas  v.  Irwin,  90  Ind.  557;  New  England 
Furniture,  etc.,  Co.  v.  Bryant,  64  Minn.  256, 
66  N.  W.  974  (holding  that  in  order  to 
Tender  the  sureties  liable  on  a  bond  given  by 
defendant  in  replevin,  under  Minn.  Gen.  St. 
(1894)  §  5278,  the  judgment  for  plaintiff 
must  be  one  authorized  loj  section  5420,  and 
one  which  can  be  satisfied  by  a  return  of  the 
property)  ;  Field  v.  Lumbard,  53  Nebr.  397, 
73  N.  W.  703.  An  action  cannot  be  main- 
tained against  the  sureties  on  a  replevin 
bond  for  the  amount  of  a  judgment  recovered 
in  a  proceeding  other  than  that  in  which  the 
undertaking  was  given.  Cheatham  v.  Mor- 
rison, 31  S.  C.  326,  0  S.  E.  964.  The  same 
rule  of  strict  construction  applies  to  sureties 
on  redelivery  bonds.  Lewin  v.  Stein,  7  Colo. 
App.  65,  42  Pac.  185;  New  England  Furni- 
ture, etc.,  Co.  r.  Brvant,  64  Minn.  256,  66 
N.  W.  974,  holding  that  the  liability  of  the 
sureties  cannot  be  changed  or  enlarged  by 
any  act  of  plaintiff  in  accepting  or  entering 
a  judgment  not  authorized  by  statute. 

Costs. —  Where  a  redelivery  bond  in  re- 
plevin is  conditioned  that  the  sureties  will 
pay  all  costs  and  damages  that  may  be 
adjudged  against  them,  instead  of  "  all  costs 
and  damages  that  may  be  adjudged  against 
him  (defendant)  for  taking  or  detention  of 
the  property,"  as  required  by  Iowa  Code, 
§  4172,  they  are  not  thereby  rendered  liable 
to  a  judgment  against  them  for  costs  ad- 
judged against  defendant  on  a  motion  for 
continuance.  American  Soda  Fountain  Co. 
V.  Dean  Drug  Co..  136  Iowa  312,  111  N.  W. 
534. 

Transfer  of  action. —  The  sureties  on  a  re- 
plevin bond  are  not  discharged  by  the  trans- 
fer of  the  replevin  suit  to  another  court  by 
virtue  of  a  statute.  Reusch  v.  Demass,  34 
Mich.  95. 

Counter-claims. —  The  statutory  undertak- 
ing given  by  a  plaintiff  in  replevin,  under 
N.  Y.  Code  Civ.  Proc.  §  1699,  to  answer  for 

the  payment  to  the  defendant  in  any  sum 
which  the  judgment  awards  to  him  against 
the  plaintiff,"  has  reference  only  to  such 
damages  as  the  statute  authorizes  in  a  re- 
plevin suit;  and  as  sections  1730,  1731,  1733 
preclude  the  rendition  of  an  affirmative 
judgment  for  defendant  for  damages  not  con- 
nected with  the  chattel  or  the  withholding 
of  its  possession,  an  action  does  not  lie  on 
the  bond  for  the  amount  of  a  judgment  on 
counter-claim  disconnected  from  the  chattels. 
Dickson  v.  Bickershoff,  48  Misc.  (N.  Y.)  353, 
95  N.  Y.  Suppl.  585. 

A  release  by  plaintiff  to  one  of  several 
obligors  in  a  replevin  bond  to  the  sheriff, 
after  an  assignment  to  plaintiff,  releases  all. 
Kirkendall  v.  Thomas,  7  U.  C.  Q.  B.  30.  Dis- 
charge of  surety  by  release  of  cosurety,  gen- 
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erally,  see  Peincipal  and  Surety,  32  Cye. 
156. 

68.  See  cases  cited  infra,  this  note. 

A  dismissal  of  the  replevin  suit  by  plaintiff 
releases  the  sureties  from  liability.  Spencer 
V.  Davidson,  5  Indian  Terr.  231,  82  S.  W. 
731.  Similarly  the  sureties  are  discharged 
by  a  voluntary  dismissal  as  to  one  of  the 
joint  defendants  who  executed  the  bond. 
Tyler  v.  Davis,  63  Miss.  345.  But  the  party 
for  whose  use  the  bond  was  taken  is  not 
estopped  from  maintaining  a  suit  thereon 
by  his  knowledge  of  an  unauthorized  substi- 
tution of  sureties,  where  his  silence  has  in  no 
way  prejudiced  the  surety.  Lowry  v.  Clark, 
20  Pa.  Super.  Ct.  357. 

The  sureties  are  not  released  by  the  fact 
that  the  bond  has  been  used  as  a  set-off  in 
another  action  (Jennings  v.  Hare,  104  Pa. 
St.  489 ) ,  nor  on  the  ground  that  the  precise 
phraseology  of  the  statute  is  not  employed  in 
the  undertaking,  where  the  legal  effect  of  the 
language  used  is  the  same  (John  Church  Co. 
V.  Dorsey,  38  Misc.  (N.  Y.)  542,  77  N.  Y. 
Suppl.  1005). 

A  secret  and  fraudulent  arrangement  be- 
tween plaintiff  and  defendant  in  the  replevin 
suit  is  no  defense  to  the  surety  where  he  has 
not  been  prejudiced  therebv.  Hale  v.  Fitch, 
8  Pa.  St.  495. 

An  amendment  in  the  replevin  suit  whereby 
plaintiffs  are  allowed  to  sue  in  different  ca- 
pacities and  to  add  other  plaintiffs,  when 
authorized  by  law,  does  not  release  the 
surety.    Jamieson  v.  Capron,  95  Pa.  St.  15. 

A  surety  cannot  be  released  by  plaintiff's 
attorney,  without  the  consent  of  plaintiff. 
Lowry  v.  Clark,  20  Pa.  Super.  Ct.  357. 

Delivery  of  the  property  to  defendant  must 
precede  liability  of  sureties  on  the  undertak- 
ing, although  it  is  under  seal,  and  such  de- 
livery must  be  alleged  in  the  complaint  in 
an  action  on  the  undertaking.  Nickerson  v. 
Chatterton,  7  Cal.  568. 

69.  Bolton  V.  Nitz,  88  Mich.  354,  50  N.  W. 
291,  amendment  of  the  writ  after  execution 
of  the  bond  by  which  other  property  was  in- 
serted in  the  writ. 

Voluntary  submission  of  the  replevin  suit 
to  arbitration,  without  the  consent  of  the 
sureties  on  the  replevin  bond,  discharges  such 
sureties.  Perkins  v.  Rudolph,  36  111.  306 
(holding  that  the  sureties  in  the  bond  under- 
take only  that  the  principal  will  prosecute 
his  suit  with  effect  and  without  delay,  and 
make  a  return  of  the  property  replevied  if  a 
return  should  be  adjudged;  and  this  under- 
taking to  prosecute  the  writ  with  effect  and 
without  delay,  as  expressed,  refers  to  its 
prosecution  in  court  and  not  privately  be- 
fore arbitrators)  ;  Archer  v.  Hale.  4  Bing. 
464,  6  L.  J.  C.  P.  0.  S.  79,  1  M.  &  P.  285, 
13  E.  C.  L.  590;  Moore  V.  Bowmaker,  2 
Marsh.  81,  3  Price  214,  6  Taunt.  379,  16 
Rev.  Rep.  628,  1  E.  C.  L.  663;  Burke  V. 
Glover,  21  U.  C.  Q.  B.  294;  Hutt  v.  Gilleland, 
1  U.  C.  Q.  B.  540.    But  see  Aldridge  v.  Har- 
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any  agreement  that  would  be  ineffectual  to  tie  the  hands  of  the  creditor,  as  against 
the  principal  debtor,  would  Hkewise  be  ineffectual  to  operate  as  a  discharge  of 
the  surety/^  and  where  the  statute  gives  plaintiff  the  election  to  take  the  value  of 
the  property  instead  of  a  return  thereof,  when  successful  in  an  action  of  replevin, 
the  exercise  of  such  election  does  not  )perate  to  release  the  sureties  on  the  replevin 
bond."^^  There  is  considerable  cr  nflict  of  authority  upon  the  question  as  to  the 
hability  of  sureties  upon  a  replevin  bond,  where  performance  of  the  bond  is  pos- 
sible at  the  time  it  is  made  but  before  it  can  be  performed  becomes  impossible  by 
the  death  or  destruction  of  the  subject-matter,  it  being  held  in  many  jurisdic- 
tions that  under  such  circumstances  the  obligors  on  the  bond  are  thereby  released. '^^ 


per,  10  Bing.  118,  2  L.  J.  C.  P.  274,  3 
Moore  &  S.  519,  25  E.  C.  L.  63.  The  rule  is 
otherwise,  however,  where  the  sureties  assent 
to  the  submission.  Hutt  v.  Gilleland,  1  U.  C. 
Q.  B.  540.  And  see  Burke  v.  Glover,  21 
U.  C.  Q.  B.  294.  And  where  the  parties  in 
the  replevin  action  submit  the  cause  to  arbi- 
tration, under  an  agreement  that  the  award 
should  have  the  same  force  and  effect  as  a 
verdict,  and  should  be  final  and  the  basis  of 
a  judgment,  and  the  merits  were  tried ^  the 
obligors  on  the  replevin  bond  are  estopped 
to  deny  that  the  action  was  determined  on 
the  merits.  Lee  v.  Grimes,  4  Colo.  185.  And 
see  Perrigo  Gold  Min.,  etc.,  Co.  v.  Grimes,  2 
Colo.  651,  holding  that  where  an  action  in 
replevin  is  withdrawn,  and  the  matters 
therein  submitted  to  arbitrators,  the  parties 
are  regarded  as  confessing  the  judgment, 
which  may  thereafter  be  entered  according 
to  its  terms  upon  the  award  of  arbitrators, 
and  in  such  case  neither  the  principal  nor 
the  sureties  to  the  replevin  bond  will  be  dis- 
charged from  their  obligation  by  the  reference 
to  arbitrators. 

The  execution  of  a  second  replevin  bond 
releases  the  surety  in  the  first  where  it  is 
expressly  or  by  clear  implication  accepted  in 
lieu  of  the  first  bond.  Brooks  v.  Shepherd, 
4  Bibb  (Ky.)  572;  Busch  v.  Fisher,  73  Mich. 
370,  41  N.  W.  325. 

Where  plaintifE  in  replevin  dies  pending 
the  action,  the  cause  of  action  survives,  and 
defendant  may  procure  an  order  against  his 
personal  representative  and  continue  the  suit 
and  in  such  cases  the  sureties  of  plaintiff 
are  liable  on  the  bond.  Corbett  ii.  Pond,  10 
App.  Cas.  (D.  C.)  17;  Strauss  v.  Merchants' 
L.  &  T.  Co.,  110  111.  App.  588;  Lahey  v. 
Brady,  1  Daly  (N.  Y. )  443  [distinc/uishing 
Burkle  v.  Luce,  1  N.  Y.  163];  Greer  v. 
Howard,  41  Ohio  St.  591 ;  Barry  v.  Frayser, 
10  Heisk.  (Tonn.)  206.  But  it  is  a  good  bar 
LO  an  action  on  a  bond  that  after  judgment 
against  plaintifi'  in  replevin  he  appealed,  and 
before  the  sitting  of  the  court  on  appeal,  he 
died.    Jenney  v.  Jenney,  14*  Mass.  231. 

70.  Tousey  Bishop',  22  Iowa  178  (holding 
that  the  sureties  on  a  replevin  bond  will  not 
be  discharged  by  an  agreement  to  stay  exe- 
cution against  tlieir  principal,  given  on  the 
understanding  that  such  sureties  were  repre- 
sented and  satisfied,  and  under  such  circum- 
stances that  equity  woukl  not  enjoin  an  exe- 
cution taken  out  in  viohition  of  the  agree- 
ment) ;  London  First  Nat.  Bank  v.  Gabbard, 
55  S.  VV.  548,  21  Ivy.  L.  Rep.  1441;  Daniels 


V.  Patterson,  3  N.  Y.  47  (holding  that  the 
sureties  in  a  replevin  bond  are  not  dis- 
charged by  delay  in  prosecuting  the  replevin 
suit,  where  it  does  not  appear  to  have  been 
unreasonable  and  improper,  although  the 
prosecution  of  the  suit  was  deferred  with 
the  assent  of  defendant,  and  without  the 
knowledge  of  the  sureties)  ;  Moore  v.  Bow- 
maker,  2  Marsh.  392,  4  Price  223,  7  Taunt. 
97.  2  E.  C.  L.  277,  2  Marsh.  81,  3  Price  214, 
6  Taunt.  379,  16  Rev.  Rep.  628,  1  E.  C.  L. 
663.  And  see  Furber  v.  Bassett,  2  Duv.  (Ky.) 
433,  holding  that  where  the  surety  in  a  re- 
plevin bond  writes  to  plaintifi',  consenting 
to  a  stay  of  execution  until  a  fixed  time,  and 
for  a  longer  time  if  the  principal  requires  it, 
he  is  not  entitled  to  enjoin  an  execution 
issued  more  than  one  year  after  a  former 
execution  on  the  bond. 

Plaintiff's  appeal-hond  in  a  replevin  suit  is 
a  cumulative  remedy  in  favor  of  defendant 
and  does  not  supersede  or  take  the  place  of 
the  replevin  bond  given  on  the  institution  of 
the  suit.  Brabon  v.  Pierce,  34  Mich.  39; 
Campbell  v.  Lane,  2  Nebr.  (Unoff. )  63,  95 
N.  W.  1043.  Thus  granting  a  writ  of  review 
and  a  supersedeas  of  the  execution  after  judg- 
ment for  defendant  in  the  replevin  suit,  and 
taking  a  new  bond  which  is  not  intended  as 
a  substitute  for  the  original  bond,  will  not 
discharge  the  original  bond.  Brown  v.  Brig- 
ham,  5  Allen  (Mass.)  582.  Similarly  tiie 
giving  of  an  appeal-bond  does  not  release  the 
sureties  on  the  redelivery  bond.  Swai'tz  r. 
English,  4  Kan.  App.  509,  44  Pac.  1004. 
See  Drennen  v.  Shay,  6  Ohio  S.  &  C.  PI.  Dec. 
341,  4  Ohio  N.  P.  184. 

71.  Thomson  v.  Joplin,  12  S.  C.  580.  But 
see  Gerlaugh  v.  Ryan,  27  Iowa  226,  103 
N.  W.  128. 

72.  Walker  v.  Osgood,  53  Me.  422;  Melvin 
r.  Winslow,  10  Me.  397 ;  Carpenter  r.  Stevens, 
12  Wend.  (N.  Y.)  589,  holding  that  if  a 
live  animal  l>e  replevied,  and  there  is  judg- 
ment of  retorno  habendo,  it  is  a  good  plea  to 
a  suit  on  the  replevin  bond  that  the  animal 
died  without  defendant's  fault.  And  see  Pait 
V.  McCutchen,  43  Tex.  291,  where  one  who 
believed  his  possession  to  be  rightful  exe- 
cuted a  replevin  bond  for  the  delivery  of  a 
slave  in  1857,  and  was  afterward,  when 
final  judgment  was  rendered,  jn'eventod  from 
delivery  oi  the  pro|Kuty  by  tlio  laws  of  the 
Unitt^d  States  and  Texas,  by  reason  of  its 
having  ceased  to  be  projierty.  and  it  was  held 
that  he  was  relieved  thereby  from  all  lia- 
bility on  his  bond. 

[VII,  C] 


1582    [34  Cyc] 


BEPLEYIN 


In  other  jurisdictions,  however,  the  rule  is  laid  down  that  destruction  of  the  prop- 
erty after  it  is  replevied  constitutes  no  defense  to  an  action  on  the  replevin  bond.''^ 
Where  the  condition  of  a  replevin  bond  is  possible  of  performance  at  the  time  it 
is  made,  but  before  it  can  be  performed  it  becomes  impossible  through  the  act  of 
God  or  of  the  law,  or  of  the  obligee,  the  obligor  is  thereby  released.^* 

D.  Extent  of  Liability  —  l.  In  General.  One  who  becomes  surety  on  a 
replevin  bond  thereby  becomes  a  joint  debtor  with  the  principal  obligor, and 
ordinarily  his  undertaking  extends  to  all  proceedings  and  adjudications  in  the 
:same  action  through  every  court  to  v/hich  it  may  be  carried  by  appeal  in  case 
the  party  giving  the  undertaking  is  finally  defeated;  but  a  replevin  bond  con- 
ditioned only  to  prosecute  the  suit  in  replevin  until  the  same  is  ended,  and  to 
pay  such  costs  and  damages  as  defendant  in  replevin  might  recover,  does  not 
extend  to  a  judgment  rendered  on  the  review  of  such  action.'^  Exemplary  or 
punitive  damages  are  not  allowed,  and  the  general  rule  is  that  in  an  action  on 
the  replevin  bond  the  recover}^  cannot  exceed  the  penalty  named  in  the  bond.''^ 

2.  Measure  of  Damages  —  a.  General  Rule.  The  general  rule  of  damages  in 
a  suit  on  the  replevin  bond  is  the  value  of  the  property,  if  it  cannot  be  returned,^ 


73.  Schott  V.  Youree,  142  111.  233,  31  K  E. 
591  {affirming  41  111.  App.  476]  ;  Suppiger  v. 
Gruaz,  137  III.  216,  27  N.  E.  22  [affirming 
36  111.  App.  60]  ;  Barry  v.  Frayser,  10  Heisk. 
(Tenn.)  206  [distinguishing  Mosely  v.  Baker, 
2  Sneed  (Tpnn.)  362].  But  see  Bobo  v.  Pat- 
ton,  6  Heisk.  (Tenn.)  172,  19  Am.  Rep.  593. 

The  effect  of  giving  a  redelivery  bond  is  to 
impose  on  defendants  an  obligation  to  account 
to  plaintiffs  for  the  value  of  the  property, 
even  though  after  the  execution  of  the  bond 
it  is  destroyed  without  fault  on  their  part. 
Hinkson  v.  Morrison,  47  Iowa  167;  Hazlett 
v.  Witherspoon,  (Miss.  1899)  25  So.  150; 
McPherson  v.  Acme  Lumber  Co.,  70  Miss.  649, 
12  So.  857 ;  George  v.  Hewlett,  70  Miss.  1,  12 
So.  855,  35  Am.  St.  Rep.  626  [overruling 
Whitfield  V.  Whitfield,  44  Miss.  254]  ;  Bradley 
V.  Campbell,  132  Mo.  App.  78,  111  S.  W.  514. 
Compare  Pope  v.  Jenkins,  30  Mo.  528  (where 
the  subject-matter  of  the  suit,  a  slave,  was 
retained  by  defendant  under  a  forthcoming 
bond,  and  it  was  held  that  the  death  of  the 
slave  pending  suit  released  defendants  from 
liability)  ;  Jennings  v.  Sparkman,  48  Mo. 
App.  246. 

74.  Badlam  v.  Tucker,  1  Pick.  (Mass.) 
284.  But  see  Harrison  v.  Wilkin,  78  N.  Y. 
390,  holding  that  it  is  no  defense  to  an  action 
on  an  undertaking  in  replevin  that  the  prop- 
erty was  in  such  a  position  that  it  could  not 
be  reached. 

Injunction  restraining  return. —  Failure  of 
plaintiff  to  return  goods  taken  under  a  re- 
plevin bond  after  the  suit  is  decided  against 
him  is  not  excused  by  the  fact  that  he  was 
prevented  from  returning  the  goods  by  an  in- 
junction, issued  by  a  stranger  after  the  proper 
demand  was  made  by  defendant  for  their  re- 
turn, provided  plaintiff  was  in  a  position  at 
that  time  to  make  the  return.  Arthur  v. 
Sherman,  11  Wash.  254,  39  Pac.  670. 

75.  Corbett  v.  Pond,  10  App.  Cas.  (D.  C.) 
17;  Walls  v.  Johnson,  16  Ind.  374;  Hutchins 
V.  Hanna,  8  Ind.  533;  McCormick  Harvesting 
Mach.  Co.  V.  Fisher,  63  Kan.  199,  65  Pac. 
223;  Harris  v.  Keckley,  2  McMull.  (S.  C.) 
196. 
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A  plaintiff  in  replevin  who  joins  in  the 
undertaking  to  prosecute  the  action  and  re- 
store the  property  delivered  to  him,  in  case 
of  judgment  to  that  effect,  is  bound  by  the 
terms  of  the  instrument  to  the  same  extent 
as  any  other  obligor.  Buck  v.  Lewis,  9  Minn. 
314. 

76.  Letson  v.  Dodge,  61  Barb.  (N.  Y.) 
125,  holding  that  an  action  will  lie  on  such 
undertaking  after  final  judgment  in  the  su- 
preme court  affirming  a  judgment  against 
plaintiff  recovered  in  a  justice's  court. 

77.  Bell  V.  Bartlett,  7  N.  H.  178. 

78.  Dalby  v.  Campbell,  26  111.  App.  502. 

79.  Colorado. —  Cox  v.  Sargent,  10  Colo. 
App.  1,  50  Pac.  201. 

Delaicare. — Truitt  V.  Collins,  2  Pennew.  36, 
45  Atl.  541. 

Illiriois.— O dell  v.  Hole,  25  111.  204. 

Indiana. —  Kellar  v.  Carr,  119  Ind.  127,  21 
N.  E.  463. 

Massachusetts. — Wright  v.  Quirk,  105  Mass. 
44;  I>eighton  v.  Brown,  98  Mass.  515. 

Michigan. —  Fraser  v.  Little,  13  Mich.  195, 
87  Am.  Dec.  741. 

Nebraska. —  Kaufman  V.  Wessel,  14  Nebr. 
161,  15  N.  W.  219. 

New  York.—  Pettit  v.  Allen,  64  N.  Y.  App. 
Div.  579,  72  N.  Y.  Suppl.  287;  Gould  v\ 
Warner,  3  Wend.  54. 

Oregon. —  Carlon  v.  Dixon,  14  Oreg.  293,  12 
Pac.  394. 

Pennsylvania. —  Balsley  v.  Hoffman,  13  Pa. 
St.  603. 

Texas.—  Miles  v.  Davis,  36  Tex.  690. 
Ver77iont. —  Miltimore   v.   Bottom,   66  Vt. 
168,  28  Atl.  872. 

(7ana(?a.— Heley  ^.  Cousins',  34  U.  C.  Q.  B.  63. 
See  42  Cent.  Dig.  tit.  "  Replevin,"  §  487. 

80.  Alabama. —  Ward  v.  Hood,  124  Ala. 
570,  27  So.  245,  82  Am.  St.  P.ep.  205. 

California. —  Mitchum  v.  Stanton,  49  Cal. 
302 ;  Ginaca  v.  Atwood,  8  Cal.  446. 

Connecticut. — Bradley  v.  Reynolds,  61  Conn. 
271,  23  Atl.  928;  Ormsbee  v.  Davis,  16  Conn. 
567. 

Illinois. —  Martin  v.  Hertz,  118  111.  App. 
297  [affirmcd^  in  224  111.  84,  79  N.  E.  558]. 
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at  the  time  at  which  it  was  taken  in  replevin/^  with  damages  added  thereto  for  its 


Indiana. —  Ringgenberg  %.  Hartman,  (1889) 
20  N.  E.  637,  124  Ind.  186,  24  N.  E.  987; 
Walls  V.  Johnson,  16  Ind.  374. 

Kentucky . —  Kentucky  Land,  etc.,  Co.  v. 
Crabtree,  118  Ky.  395,  80  S.  W.  1161,  26  Ky. 
L.,  Rep.  283. 

Maine. —  Wyman  v.  Robinson,  73  Me.  384, 
40  Am.  Rep.  360. 

Massachusetts. — Parker  v.  Simonds,  8  Mete. 
205. 

New  Jersey. —  Peacock  v.  Haney,  37  N.  J.  L. 
179;  Lutes  v.  Alpaugh,  23  N.  J.  L.,  165. 

New  York.—  Pettit  r.  Allen,  64  N.  Y.  App. 
Div.  579,  72  K  Y.  Suppl.  287. 

Ohio. —  Berwanger  v.  Bristol,  3  Ohio  S.  &  C. 
PI.  Dec.  683,  3  Ohio  N.  P.  161. 

Pennsylvania. —  Krumbhaar  v.  Stetler,  10 
Pa.  Co.  Ct.  12 ;  Chase  v.  Sherwood,  4  Lack. 
Leg.  N.  271. 

Tennessee. —  Muhling  v.  Ganeman,  4  Baxt. 
88. 

Texas. —  Talcott  v.  Rose,  (Civ.  App.  1901) 
64  S.  W.  1009. 

Canada. —  Ruttan  v.  Short,  12  U.  C.  Q.  B. 
485. 

See  ,42  Cent.  Dig.  tit.  "  Replevin,"  §  488. 

Where  the  value  of  the  property  is  dimin- 
ished by  the  use  of  it  and  by  lapse  of  time,  it 
has  been  held  that  the  obligors  in  the  replevin 
bond  would  be  bound  by  the  value  of  the 
propertv  named  in  the  bond.  Howe  i;.,  Hand- 
ley,  28  Me.  241. 

The  price  at  which  defendant  sold  the  prop- 
erty is  no  measure  of  damages  on  the  bond. 
-Schrader  v.  Wolflin,  21  Ind.  238.  See  Busch 
V.  Fisher,  89  Mich.  192,  50  N.  W.  788,  holding 
that  in  an  action  on  a  bond  given  in  replevin 
for  logs,  where,  after  the  suit  was  brought, 
defendant  manufactured  some  of  the  logs  into 
lumber,  the  recovery  is  limited  to  the  value 
of  the  logs,  without  reference  to  the  value 
of  the  lumber,  the  bond  having  taken  the 
place  of  the  property. 

In  an  action  on  a  bond  given  for  goods 
seized  under  execution  the  damages  should 
not  exceed  the  amount  of  the  execution. 
Roman  v.  Stratton,  2  Bibb  (Ky.)  199. 

On  a  writ  of  inquiry  of  damages  on  a  judg- 
ment by  default  or  on  demurrer  for  plaintiff 
in  an  action  on  a  replevin  bond,  the  value  of 
the  property  as  set  out  in  the  replevin  is 
prima  -facie  the  measure  of  damages,  subject 
to  parol  evidence  of  the  actual  value.  Gibbs 
V.  Bartlett,  2  Watts  &  S.  (Pa.)  29. 

Where  property  is  bona  fide  replevied  in 
the  maintenance  of  supposed  rights,  the 
measure  of  damages  in  a  suit  on  the  replevin 
bond,  on  the  failure  of  plaintiff  to  return  the 
property  after  judgment  for  defendant,  is 
held  to  be  the  extent  of  the  injuries  sustained 
by  the  latter  on  account  of  such  failure,  and 
not  necessarily  the  value  of  the  property. 
Warner  v.  Ma'tthews,  18  111.  83;  Jackson  V. 
Bry,  3  111.  App.  586. 

Where  the  obligee  has  only  a  special  inter- 
est in  or  lien  upon  the  property  replevied,  the 
measure  of  damages  in  an  action  on  the  bond 
is  the  value  of  such  special  interest.  Perrigo 


Gold  Min.,  etc.,  Co.  v.  Grimes,  2  Colo.  651; 
Gould  V.  Hayes,  71  Conn.  86,  40  Atl.  930; 
David  V.  Bradley,  79  111.  316;  King  v.  Ram- 
say, 13  111.  619;  McFadden  v.  Ross,  108  Ind. 
512,  8  N.  E.  161;  Clement  v.  Duffy,  54  Iowa 
632,  7  N.  W.  85 ;  Bartlett  v.  Kidder,  14  Gray 
(Mass.)  449;  Pearl  v.  Garlock,  61  Mich.  419, 
28  N.  W.  155,  1  Am.  St.  Rep.  603;  Lindner 
V.  Brock,  40  Mich.  618;  Claggett  v.  Richards, 
45  N.  H.  360;  Sweeney  v.  Lomme,  22  Wall. 
(U.  S.)  208,  22  L.  ed.  727.  And  see  Parker 
V.  Simonds,  8  Mete.  (Mass.)  205.  But  a 
party  having  a  special  interest  in  the  property 
is  entitled  to  recover,  in  an  action  on  the 
bond,  as  against  a  stranger  having  no  interest 
therein,  not  merely  to  the  extent  of  his 
special  interest,  but  the  full  value  of  the 
property ;  and  the  excess  beyond  his  special 
interest  he  will  hold  in  trust  for  the  general 
owner.  Atkins  v.  Moore,  82  111.  240;  Smith 
V.  Lisher,  23  Ind.  500;  Farnham  v.  Moor,  21 
Me.  508;  Williams  v.  Vail,  9  Mich.  162,  80 
Am.  Dec.  76;  Sweeney  v.  Lomme,  22  Wall. 
(U.  S.-)  208,  22  L.  ed.  727. 

In  an  action  on  a  redelivery  bond  the  un- 
dertaking of  defendant  to  pay  the  assessed 
value  of  the  property  is  construed  to  mean 
the  value  assessed  by  the  judgment,  rendered 
on  the  verdict,  and  not  the  value  assessed  by 
the  appraisers.  Berwanger  v.  Bristol,  3  Ohio 
S.  &  C.  PI.  Dec.  683.  The  sureties  are,  how- 
ever, liable  to  the  full  extent  of  the  verdict 
rendered  in  the  replevin  suit.  Parish  v. 
Smith,  66  S.  C.  424,  45  S.  E.  16.  The  return 
of  the  property,  or  any  part  thereof,  reduces 
the  obligation  of  the  sureties  to  the  extent  of 
the  property  returned  at  the  value  designated 
in  the  bond.'  Larabee  v.  Cook,  (Kan.  App. 
1899)  61  Pac.  815. 

81.  Connecticut. —  Bradley  v.  Reynolds,  61 
Conn.  271,  23  Atl.  928. 

Illinois. —  Piano  Mfg.  Co.  v.  Downev,  100 
111.  App.  36. 

Kansas. —  Edwards  v.  Bricker,  (1903)  71 
Pac.  587. 

Maine. —  Washington  Ice  Co.  v.  Webster, 
62  Me.  341,  16  Am.  Rep.  462;  Thomas  r. 
Spofford.  46  Me.  408;  Smith  v.  Dillingham, 
33  Me.  384. 

Texas. — McLeod  xVrtesian  Well  Co.  r.  Craig, 
(Civ.  App.  1897)  43  S.  W.  934. 

United  i^tates. —  W^ashington  Ice  Co.  r. 
Webster.  125  U.  S.  426,  8  S.  Ct.  947,  31  L.  ed. 
799. 

Canf/rfa.— Patterson  r.  Fuller,  32  U.  C.  Q.  B. 
240. 

See  42  Cent.  Dig.  tit.  "  Replevin."  §  495. 

But  under  other  statutes  the  value  of  the 
property  is  held  to  be  determined  as  of  the 
time  of  the  judgment  or  order  for  return. 
Lindsoy  v.  Hewitt.  42  Tiid.  App.  573,  86  N.  E. 
446;  Leighton  r.  Brown,  98  Mass.  515:  Swift 
V.  Barnes,  16  Pick.  (Mass.)  194;  Caldwell  r. 
West,  21  N.  J.  L.  411:  Taleott  r.  Rose.  (Tex. 
CUv.  App.  1901)  64  S.  W.  1009.  And  see 
Pure  Oil  Co.  v.  Terry.  209  Pa.  St.  403,  58 
Atl.  814,  where  in  replevin  plaintiff  allowed 
the  propert}-^  to  remain  in  the  jwssession  ol 
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detention/2  and  interest  on  the  value  of  the  property  from  the  date  of  the  judg- 
ment of  return/^  and  costs  and  expenses  of  the  main  action/"^  in  some  jurisdic- 


defendant  until  its  sale,  when  part  of  it  was 
purchased  by  defendant.  Thereafter  the  re- 
plevin suit  was  tried,  and  judgment  rendered 
for  defendant,  who  sued  on  the  replevin  bond, 
and  it  was  held  that  the  measure  of  damages 
is  the  price  paid  by  defendant  for  such  of  the 
goods  as  he  bought  at  the  sale,  together  with 
the  actual  value  of  the  remainder  at  the  time 
it  was  sold  to  others  and  taken  away.  And 
when  the  goods  are  not  returned  at  the  time 
of  the  demand  upon  the  writ  of  return,  if 
they  shall  then  be  of  aii  increased  market 
value,  plaintiiT  is  entitled  to  the  value  of  the 
goods  replevied  at  the  date  of  demand  on 
the  writ  of  return.  Treman  V.  Morris,  9  111. 
App.  237;  Washington  Ice  Co.  X).  Webster,  62 
Me.  341,  16  Am.  Rep.  462;  Tuck  v.  Moses,  58 
Me.  461. 

82.  Sopris  v.  Lilley,  2  Colo.  496;  Pace  V. 
Neal,  92  111.  App..  416;  Stevens  f.  Tuite,  104 
Mass.  328;  Parker  v.  Simonds,  8  Mete.  (Mass.) 
205;  Arnold  v.  Bailey,  8  Mass.  145;  Scott  j;. 
Elliott,  63  N.  C.  215. 

Double  damages. —  The  obligation  of  sure- 
ties to  the  return  bond  in  actions  for  the  de- 
livery of  personal  property,  under  Mo.  Pr. 
Act  (1849),  §  8,  cannot  be  extended  to  the 
pajanent  of  double  damages,  for  the  detention 
of  the  property  by  plaintiff.  Collins  v.  Hough, 
26  Mo.  149. 

Although  not  assessed  in  the  replevin  suit, 
damages  may  be  recovered  for  detention  in  an 
action  on  the  bond.  Shepard  v.  Butterfield, 
41  111.  76;  Thomas  v.  Spoflford,  46  Me.  408. 

But  damages  pending  the  replevin  suit  and 
before  judgment  for  return  was  given  cannot 
be  recovered  unless  they  were  awarded  in  the 
replevin  suit.  Sopris  v.  Lilley,  2  Colo. 
496. 

Where  the  property  is  returned  in  a  dam- 
aged condition,  the  amount  of  depreciation 
in  value  of  such  property  as  a  result  of  such 
injury  is  a  proper  element  of  damages  in  an 
action  on  the  renlevin  bond.  Franks  Mat- 
son,  211  111.  338,  71  N.  E.  1011;  Yelton  v. 
Slinkard,  85  Ind.  190;  Washington  Ice  Co.  v. 
Webster,  125  U.,  S.  426,  8  S.  Ct.  947,  31  L.  ed. 
799.  But  the  amount  of  depreciation  in  the 
value  of  the  property  during  the  time  of  de- 
tention cannot  be  recovered  in  such  action, 
unless  the  depreciation  was  occasioned  by  de- 
fendant's fault.    Odell  y.  Hole,  25  111.  204. 

^2>.  Alabama. —  Ward  v.  Hood,  124  Ala. 
570,  27  So.  245,  82  Am.  St.  Rep.  205. 

Illinois. — 'Hopkins  v.  Ladd,  35  111.  178; 
Pace  V.  Neal,  92  111.  App.  416. 

Indiana. —  Story  O'Dea,  23  Ind.  326; 
Walls  V.  Johnson,  16  Ind.  374. 

Kentucky. —  Kentucky  Land,  etc.,  Co.  v. 
Crabtree,  118  Ky.  395,  80  S.  W.  1161,  26  Ky. 
L.  Rep.  283. 

Maine. —  Howe  v.  Handley,  28  Me.  241. 

Massachusetts. — Stevens  v.  Tuite,  104  Mass. 
328;  Huggeford  v.  Ford,  11  Pick.  223;  Arnold 
V.  Bailey,  8  Mass.  145. 

New  Jersey. —  Peacock  v.  Haney,  37  N.  J.  L. 
179;  Caldwell  v.  West,  21  N.  J.  L.  411. 
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See  42  Cent.  Dig.  tit.  "Replevin,"  §  490. 

Where  the  damages  equal  the  penalty  of 
the  bond,  it  is  error  to  allow  interest  from 
the  judgment  in  replevin  as  against  the 
surety  on  the  bond.  Miltimore  v.  Bottom,  66 
Vt.  168,  28  Atl.  872. 

84-.  California. —  Mitchum  v.  Stanton,  49 
Cal.  302,  holding  that  if  the  statutory  form 
of  the  undertaking  is  followed,  defendant  can 
recover  the  value  of  the  property  and  costs, 
on  a  judgment  in  his  favor  in  the  appellate 
court. 

Delaware. —  Truitt  v.  Collins,  2  Pennew. 
36,  45  Atl.  541. 

Illinois. —  Larson  v.  Laird,  36  111.  App. 
402. 

Indiana. —  Kellar  r.  Carr,,  119  Ind.  127,  21 
N.  E.  463,  holding,  however,  that  although 
costs  incurred  in  defending  a  replevin  suit 
are  recoverable  by  defendant  in  an  action  on 
the  replevin  bond,  costs  made  by  plaintiff 
are  not  so  recoverable. 

Kentucky. —  Galloway  Bethume,  6  Bush 
113. 

Maine. —  Howe  v.  Handley,  28  Me.  241; 
Hovey  v.  Coy,  17  Me.  266. 

Minnesotj. —  Katz  v.  American  Bonding, 
etc.,  Co.,  86  Minn.  168,  90  N.  W.  376. 

Mississippi. —  Sparks  v.  Hopsen,  83  Miss. 
124,  35  So.  446;  Phillips  v.  Cooper,  59  Miss. 
17,  holding  that  Code  (1871),  §  1535,  relat- 
ing to  replevin,  and  declaring  that  the  suc- 
cessful party  may  have  his  distringas  to 
compel  the  delivery  of  the  property,  together 
with  a  fieri  facias  for  damages  and  costs, 
the  sureties  on  defendant's  bond  are  liable 
for  costs,  although  the  bond  is  executed  in 
the  form  prescribed  by  section  1530,  and  does 
not  expressly  include  costs. 

Nebraska. —  Campbell  v.  Lane,  2  Nebr. 
(Unoff.)  63,  95  N.  W.  1043. 

New  York. —  Tibbies  v.  O'Connor,  28  Barb. 
538. 

North  Carolina. —  Hall  v.  Tillman,  110 
N.  C.  220,  14  S.  E.  745. 

Oregon. —  Carlon  v.  Dixon,  14  Oreg.  293, 
12  Pac.  394. 

Pennsylvania. —  Tibbal  v.  Gaboon,  10 
Watts  232;  Phillips  v.  Hyde,  1  Dall  439.  1 
L.  ed.  213. 

South  Carolina. —  Rhodes  v.  Burkart,  28 
S.  C.  154,  5  S.  E.  347. 

Texas. —  McLeod  Artesian  Well  Co.  v, 
Craig,  (Civ.  App.  1897)  43  S.  W.  934. 

England. —  Branscombe  v.  Scarbrough,  6 
Q.  B.  13,  13  L.  J.  Q.  B.  247,  51  E.  C.  L. 
13. 

Canada. —  Burn  v.  Blecher,  14  U.  C.  G.  P. 
415. 

See  42  Cent.  Dig.  tit.  "Replevin,"  §  494. 

Similarly  a  surety  on  a  redelivery  bond  is 
not,  after  judgment  against  the  obligor,  ex- 
onerated by  a  delivery  of  the  property  merely, 
but  is  liable  for  damages  and  costs  as  well 
(Morrill  v.  Daniel,  47  Ark.  316,  1  S.  W.  702; 
Phillips  V.  Cooper,  59  Miss.  17;  John  Church 
Co.  V.  Dorsey,  38  Misc.  (N.  Y.)  542,  77  N.  Y. 
Suppl.    1065);    even    though    the    bond  is 
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tions  including  the  usual  customary  attorney's  fees,^^  and  the  necessary  expenses 
incurred  by  him  by  reason  of  the  wrongful  prosecution  of  the  main  suit.^^ 

b.  Nominal  Damages.  Only  nominal  damages  can  be  allowed  in  an  action 
on  the  replevin  bond  where  the  value  of  the  property  and  value  of  its  use  since 
the  judgment  was  given  in  the  replevin  suit  are  not  shown, or  where  there  was 
no  decision  as  to  the  merits  of  the  case  in  the  action  in  Avhich  the  bond  was  given. 
Where  it  appears  that  the  obligee  in  the  bond  has  no  title  to  the  property,  or 
right  to  possession,  he  is  entitled  to  only  nominal  damages  where  the  principal 
obligor  is  defeated  in  the  replevin  suit,^^  and  where  there  is  only  a  technical  breach 
of  the  bond,  and  the  obligor  therein  has  recovered  the  value  of  the  property,  he 
can  only  recover  nominal  damages  in  an  action  on  the  bond.^^ 

E.  Conclusiveness  of  Adjudication  in  Replevin  Proceedings  — 
1.  Judgment  on  the  Merits  —  a.  General  Rule.^^  The  general  rule  as  to  the 
conclusiveness  upon  the  surety  on  a  bond  given  in  the  course  of  legal  proceedings, 
of  a  judgment  against  the  principal, applies  to  a  surety  upon  a  replevin  bond, 


silent  on  the  subject  (Sparks  v.  Hopsen,  83 
Miss.  124,  35  So.  446)  ;  but  in  the  absence  of 
an  order  in  the  replevin  suit  for  a  return 
of  the  property,  no  damages  for  detention 
accruing  subsequently  can  be  recovered  in  an 
action  on  the  bond  (Colorado  Springs  Co. 
Hopkins,  5  Colo.  206),  and  where  defendant 
is  awarded  possession  of  the  property,  the 
sureties  are  not  liable  for  the  costs  of  a 
motion  for  a  continuance  which  was  decided 
against  him  (American  Soda  Fountain  Co.  v. 
Dean  Drug  Co.,  136  Iowa  312,  111  N.  W. 
534).  A  distinction  has  been  made,  how- 
ever, between  a  replevin  bond  and  a  re- 
delivery bond,  in  some  cases,  the  rule  being 
laid  down  that  the  costs  in  the  replevin 
action  may  be  recovered  in  an  action  on  the 
replevin  bond,  but  not  in  an  action  on  the 
redelivery  bond.  Lutes  v,  Alpaugh,  23 
N.  J.  L.  165;  Brock  r.  Bolton,  37  S.  C.  40, 
16  S.  E.  370  [distinguishing  Rhodes  v.  Burk- 
art,  28  S.  C.  154,  5  S.  E.  347],  holding  that 
a  bond  given  by  defendant  in  replevin,  con- 
ditioned to  return  the  property  in  dispute  on 
order  of  the  court  and  to  pay  any  damages 
awarded  against  him,  does  not  include  costs. 

In  Missouri  the  surety  on  a  replevin  bond 
is  not  rendered  liable  by  the  statute  for  the 
costs  of  the  suit.  Morrow  v.  Shepherd,  9  Mo. 
214. 

Liability  of  surety  to  principal. — The  surety 
on  a  forthcoming  bond,  given  by  plaintiff  in 
replevin,  is  not  liable  thereon  to  his  principal 
for  plaintiff's  costs.  Hallman  v.  Dellinger, 
84  N.  C.  1. 

Costs  of  writ  of  retorno  habendo.— On  a 
condition  in  a  replevin  bond  to  make  return 
of  the  property  if  awarded,  the  costs  of  a 
writ  of  retorno  habendo  are  recoverable  dis- 
tinct from  the  costs  in  the  judgment. 
Langdoc  v.  Parkinson,  2  111.  App.  136. 

85.  Jones  v.  Findley,  84  Ca.  52,  10  S.  E. 
541;  Gilbert  v.  Sprague,  196  111.  444,  63 
N.  E.  993  [reversing  88  111.  App.  508]  ; 
Richardson  v.  Gilbert,  135  Til.  App.  363; 
Pace  V.  Neal,  92  111.  App.  416;  Washburne 
V.  Burke,  84  111.  App.  587;  Scott  t-.  Rogers, 
56  111.  App.  571;  Siegel  v.  Hanchett,  33  111. 
App.  634;  Harts  f.  Wendell,  26  111.  App. 
274.  See,  however,  Reno  v.  Woolyatt,  81  111. 
[100] 


App.  553,  holding  that  in  an  action  on  a 
replevin  bond,  where  the  writ  in  the  original 
suit  was  not  wrongfully  sued  out,  the  sure- 
ties on  the  bond  are  not  liable  for  tlie  at- 
torney's fees  to  defendant  in  the  replevin 
suit. 

In  other  jurisdictions,  however,  the  obligors 
in  the  replevin  bond  are  liable  only  for  the 
damages  assessed  in  the  action  of  replevin 
against  plaintiff,  and  the  taxable  costs,  and 
are  not  liable  for  the  amount  paid  by  de- 
fendant to  his  attorneys  in  defending  the 
action.  Davis  v.  Crow,  7  Blackf.  (Ind.) 
129;  Consolidated  Tank  Line  Co.  v.  Bronson, 
2  Ind.  App.  1,  28  N.  E.  155;  Edwards  v. 
Bricker,  66  Kan.  241,  71  Pac.  587 ;  Kenley 
V.  Com.,  6  B.  Mon.  (Ky.)  583;  Kentucky 
Land,  etc.,  Co.  v.  Crabtree,  80  S.  W.  1161, 
26  Ky.  L.  Rep.  283;  Williams  v.  Crow,  10 
Ont.  App.  301; 

86.  Connecticut. — ^^Gould  v.  Hayes,  71  Conn. 
86,  40  Atl.  930. 

Delaware. —  Truitt  v.  Collins,  2  Pennew. 
136,  45  Atl.  541. 

Illinois. —  Harts  v.  Wendell,  26  111.  App. 
274. 

Indiana. —  Davis  v.  Crow,  7  Blackf.  129. 
Kansas. — ^  Little  v.  Bliss,  55  Kan.  94,  39 
Pac.  1025. 

Maine. —  Washington  Ice  Co.  r.  Webster, 
62  Me.  341,  16  Am.  Rep.  462;  Howe  r. 
Handley,  28  Me.  241. 

United  States. — Alexander  r.  Thomas,  1 
Fed.  Cas.  No.  174,  1  Cranch  C.  C.  92. 

87.  Sopris  V.  Lilley,  2  Colo.  496;  Morrison 
V.  Yancev,  23  Mo.  App.  670. 

88.  Webber  i\  Mackey,  31  Til.  App.  360; 
Miller  v.  Cheney,  88  Iiid.  466:  Robinson  r. 
Teeter,  10  Ind.  App.  698,  3S  N.  E.  222; 
Little  V.  Bliss,  55  Ivan.  94,  39  Pac.  T025. 

89.  Stockwell  r.  Byrne,  22  Ind.  6;  Con- 
solidated  Tank  Line  Co.  r.  Bronson.  2  Tnd. 
App.  1,  28  N.  E.  155;  Jones  r.  Smith.  79 
Mo.  452,  10  Atl.  256;  Smith  r.  Whiting,  100 
]\tass.  122. 

90.  Stuart  r.  Trotter,  75  Iowa  96,  39  N.  W. 
212. 

91.  Evidence  admissible  in  mitigation  of 
damages  see  infra.  VTI,  G,  0,  b,  (ni). 

92.  See  Judgments,  23  Cyc.  1278. 
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and  he  is  conclusively  bound  by  the  judgment  against  the  principal  as  to  all  mat- 
ters which  were,  or  might  have  been,  litigated  in  the  main  action/^  although  he 
was  not  served  with  process  and  did  not  appear  and  defend/*  and  the  surety  can- 
not question  the  judgment  upon  any  other  ground  than  fraud  or  mistake;  and 
similarly  matters  litigated  in  the  replevin  suit  cannot  be  reexamined  in  a  suit 
upon  the  redelivery  bond.^^  Thus  the  amount  of  the  judgment  in  replevin  is 
conclusive  in  a  subsequent  action  on  a  replevin  bond  for  a  breach  thereof.  But 
the  surety  is  not  bound  as  to  matter  not  respecting  the  merits  of  the  replevin 
suit  and  not  necessary  to  be  pleaded  therein;  and  evidence  that  the  judgment 
was  subsequently  satisfied  by  a  delivery  of  the  property  is  not  objectionable  as 
impeaching  the  record  of  the  judgment,  or  the  return  by  the  officer  in  the  replevin 
suit/'^  and  the  surety  upon  a  replevin  bond  may  prove  in  discharge  of  his  liability 
that  he  has  complied  with  the  contract  by  offering  to  return  the  goods  in  accord- 
ance with  the  condition  of  the  bond/ 


93.  /ZZtwois.— Schott  v.  Youree,  142  111. 
233,  31  N.  E.  591  [affirming  41  111.  App. 
476];  Warner  f.  Matthews,  18  111.  83.  See 
Buckmaster  v.  Beames,  9  111.  443. 

Indiana. —  Jackson  v.  Morgan,  167  Ind. 
528,  78  N.  E.  633  (holding  that  it  is  a  uni- 
versal rule  that  matters  litigated  in  the  re- 
plevin suit  cannot  be  retried  in  a  suit  on 
the  bond,  and  it  will  be  presumed  that  all 
matters  that  might  have  been,  were  liti- 
gated) ;  Lindsey  r.  Hewitt,  (App.  1908)  86 
N.  E.  446. 

Iowa. —  Hershler  v.  Reynolds,  22  Iowa  152, 
holding  that  during  the  pendency  of  a  re- 
plevin suit  the  sureties  to  the  replevin  bond 
are  treated  as  in  court;  and,  not  objecting, 
thej^  are  concluded  by  a  judgment  or  order 
to  which  the  principal  consents  on  condition 
that  the  execution  is  stayed  for  a  time,  al- 
though execution  is  so  stayed. 

Kansas. —  Boyd  v.  Huffaker,  39  Kan.  525, 
18  Pac.  508. 

ISfeio  York. —  Christiansen  v.  Mendham,  45 
N.  Y.  App.  Div.  554,  61  N.  Y.  Suppl.  326 
[affirming  28  Misc.  765,  59  N.  Y.  Suppl. 
1100]. 

Oregon. —  Capital  Lumbering  Co.  v. 
Learned,  36  Oreg.  544,  59  Pac.  454,  78  Am. 
St.  Rep.  792. 

South  Carolina. —  Cheatham  v.  Morrison, 
37  S.  C.  187,  15  S..  E.  924. 

Temiessee.—  Wens  v.  Griffin,  2  Head  568. 

Canada. —  Meyers  v.  Maybee,  10  U.  C.  Q.  B. 
200. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  49^. 

But  see  Truitt  v.  Collins,  2  Pennew.  (Del.) 
36,  45  Atl.  541. 

If  the  pendency  of  bankrupt  proceedings 
invalidates  a  levy,  they  should  be  shown  in 
an  action  of  replevin  to  recover  the  value  of 
the  goods  levied  on,  and  not  withheld  to  be 
litigated  in  proceedings  relating  to  the  re- 
plevin bond.  Jacobson  v.  Metzgar,  43  Mich. 
403,  5  N.  W.  445. 

One  who  replevies  property  transferred  to 
Mm  in  fraud  of  creditors,  and  levied  upon 
accordingly,  cannot  after  suffering  judgment 
in  replevin  enjoin  a  suit  on  the  replevin  bond, 
■on  the  ground  that  the  debtor  had  made  a 
composition  with  creditors  and  thereby  re- 
covered his  assets.  Jacobson  v.  Metzgar,  43 
Mich.  403,  5  N.  W.  445. 
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A  surety  on  a  replevin  bond  cannot  object 
to  the  form  of  proceeding  against  the  princi- 
pal; the  surety  is  bound  by  the  result  of  tiie 
litigation,  although  the  principal  waive  the 
form.  Greenlaw  v.  Logan,  2  Lea  (Tenn.) 
185. 

A  judgment  by  confession  in  the  replevin 
suit  is  as  binding  on  the  sureties  on  the  re- 
delivery bond  as  a  judgment  on  verdict,  in 
the  absence  of  fraud  and  collusion.  Brad- 
ford V.  Frederick,  101  Pa.  St.  445. 

94.  Craig  v.  Herring,  80  Ga.  709,  6  S.  E. 
283  [distinguishing  Neal  v.  Gordon,  60  Ga. 
112]  ;  Moore  v.  Kepner,  7  Nebr.  291,  holding 
that  by  signing  the  replevin  bond  the  surety 
submits  himself  to  the  jurisdiction  of  the 
court,  and  is  not  entitled  to  notice  to  defend, 
but  is  bound  by  the  judgment  against  his 
principal. 

95.  Richardson  v.  People's  Nat.  Bank,  57 
Ohio  St.  299,  48  N.  E.  1100. 

96.  Colorado  Springs  Co.  V.  Hopkins,  5 
Colo.  206;  Kennedy  v.  Brown,  21  Kan.  171; 
O'Loughlin  v.  Carr,  9  Kan.  App.  818,  60  Pac. 
478. 

A  sheriff's  return  of  elongata  to  a  writ  de 
retorno  habendo  on  judgment  for  a  return 
in  replevin  is  conclusive  in  an  action  on  the 
replevin  bond.  Caldwell  v.  West,  21  N.  J.  L. 
411;  Phillips  V.  Hyde,  1  Dall.  (Pa.)  439,  1 
L.  ed.  213. 

97.  Cantril  v.  Babcock,  11  Colo.  142,  458, 
18  Pac.  342,  17  Pac.  296;  Huggeford  v.  Ford, 
11  Pick.  (Mass.)  223;  Capital  Lumbering  Co. 
V.  Learned,  36  Oreg.  544,  59  Pac.  454,  78  Am. 
St.  Rep.  792;  Parish  v.  Smith,  66  S.  C.  424, 
45  S.  E.  16;  Thompson  v.  Joplin,  12  S.  C. 
580. 

98.  David  v.  Bradley,  79  111.  316;  Easter 
V.  Foster,  173  Mass.  39,  53  N.  E.  132,  73  Am. 
St.  Rep.  257;  Leonard  v.  Whitney,  109  Mass. 
265;  Davis  v.  Harding,  3  Allen  (Mass.)  302. 

Damages  recovered  by  an  attaching  officer, 
in  a  replevin  suit  brought  against  him  ^  in 
which  the  property  attached  is  replevied,  being 
recovered  in  trust,  are  not  conclusive  upon 
the  parties  in  a  suit  on  the  replevin  bond. 
Howe  V.  Handley,  28  Me.  241. 

99.  Dempsey  v.  Cogswell,  29  Minn.  100,  12 
N.  W.  148. 

1.  Johnson  V.  Mason,  64  N.  J.  L.  258,  45 
Atl.  618. 
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b.  Title  and  Right  to  Possession.  Where  the  judgment  in  replevin  passes 
upon  the  question  of  title  or  possession  to  the  property,  the  matter  is  res  judicata 
in  an  action  on  the  replevin  bond,^  and  the  rule  is  the  same  in  an  action  on  the 
redelivery  bond/  and  the  obligee  in  a  replevin  bond  cannot  avoid  a  recovery 
against  him  on  such  bond  by  showing  that  the  property  replevied  belonged  to 
a  stranger.*  But  unless  the  title  to  the  property  is  put  in  issue  and  determined, 
a  judgment  in  the  replevin  suit  determines  nothing  beyond  the  right  of  possession, 
and  evidence  bearing  on  title  and  real  ownership  is  admissible  in  an  action  on 
the  bond  as  affecting  the  measure  of  damages,"  and  a  plea  in  bar  by  the  obligor  as 
to  all  except  nominal  damages  is  admissible.*^  When  the  judgment  in  the  replevin 
suit  is  in  favor  of  defendant,  plaintiff  in  that  suit  is  estopped,  in  an  action  on  a 
replevin  bond,  to  deny  that  one  of  the  obligees  had  any  interest  in  the  bond,  on 
the  ground  that  he  had  no  interest  in  property  involved  in  the  suit."^ 

2.  Dismissal  of  Nonsuit.  While  it  has  been  held  that  where  plaintiff  in  the 
replevin  suit  has  voluntarily  dismissed  or  submitted  to  a  nonsuit,  defendant  in 
an  action  on  the  bond  cannot  show  property  in  plaintiff  in  replevin,  in  bar  of  the 
action  or  in  mitigation  of  damages/  the  better  and  more  generally  followed  rule 


2.  McMurchy  v.  O'Hair,  67  111.  242;  War- 
ner V.  Matthews,  18  111.  83;  Ringgenberg  V)\ 
Hartman,  124  Ind.  186,  24  N.  E.  987;  Woods 
V.  Kessler,  93  Ind.  356;  Davis  v.  Crow,  7 
Blackf.  (Ind.)  129;  Hawley  v.  Warner,  12 
Iowa  42;  Cumberland  Coal,  etc.,  Co.  V.  Tilgh- 
man,  13  Md.  74,  holding,  however,  that  where 
an  action  in  replevin  was  tried  on  issues  to 
a  plea  of  non  cepit  and  property  in  defendant, 
and  judgment  on  both  issues  was  for  defend- 
ant, although  the  obligor  could  not  show  in 
mitigation  of  damages  that  the  title  to  the 
property  was  in  plaintiff,  as  this  was  decided 
in  that  suit,  he  might  show  that  title  of  plain- 
tiff was  of  short  duration  and  terminated  by 
contract  a  short  time  after  judgment. 

Where  goods  owned  in  common  and  re- 
plevied from  one  of  the  owners  by  the  others 
are  not  restored  by  them  on  a  judgment  for 
a  return  with  judgment  does  not  estop  them 
from  proving  the  common  ownership  of  the 
goods  on  the  question  for  what  sum  he  shall 
take  execution  on  a  judgment  in  his  favor  on 
the  replevin  bond.  Leonard  v.  Whitney,  109 
Mass.  265. 

3.  Boyd  V.  Huffaker,  40  Kan.  634,  20  Pac. 
459. 

Subsequently  acquired  title. —  Where  a 
judgment  for  defendant  and  for  a  return  of 
the  property  has  been  rendered  in  an  action 
of  replevin,  plaintiff  cannot,  in  an  action 
against  him,  upon  his  bond,  for  failure  to 
deliver  the  property,  set  up  in  defense  to  such 
action  a  new  title  to  the  property,  acquired 
after  the  replevin  bond  was  given,  and  before 
the  judgment  of  return.  Carr  v.  Ellis,  37 
Ind.  405. 

4.  Smith  V.  Lisher,  23  Ind.  500;  Henry  v. 
Eerguson,  55  Mich.  399,  21  N.  W.  381.  But 
see  Walter  v.  Warfield,  2  Gill  (Md.)  216, 
Avhere  defendant  in  replevin  pleaded  property 
in  S,  and,  on  judgment  in  his  favor,  brought 
an  action  on  the  bond,  and  it  M^as  held  that 
the  damages  which  he  could  recover  thereon 
were  only  such  as  he  had  suffered  personally 
by  reason  of  the  action  in  replevin,  and  de- 
fendants, in  an  action  on  the  bond^  might 
therefore  show  that  S  was  the  owner  of  the 


property,  and  that  defendant  in  replevin  had 
no  personal  interest  therein. 

5.  Connecticut. —  Eielding  v.  Silverstein,  70 
Conn.  605,  40  Atl.  454. 

Illinois. —  Gilbert  v.  Sprague,  196  111.  444, 
63  N.  E.  993  [reversing  88  111.  App.  508]; 
O'Donnell  v.  Colby,  153  111.  324,  38  N.  E. 
1065  [reversing  55  111.  App.  112,  38  111.  App. 
196]  (holding  also  that  the  rule  applies  where 
the  merits  were  not  determined  because  the 
court  issuing  the  replevin  writ  had  no  juris- 
diction) ;  Warner  v.  Matthews,  18  III.  83; 
Hock  V.  Magerstadt,  124  111.  App.  140;  Lyon 
V.  Pease,  86  111.  App.  251;  Farson  v.  Gilbert, 
85  111.  App.  364;  Holler  v.  Coleson,  23  111. 
App.  324  (holding  that  in  such  case  defend- 
ant might  plead  a  qualified  title  in  himself)  ; 
Rankin  v.  Kinsey,  7  111.  App.  215. 

Indiana. —  Ringgenberg  v.  Hartman,  124 
Ind.  186,  24  N.  E.  987;  McFadden  v.  Ross, 
108  Ind.  512,  8  N.  E.  161;  Wallace  v.  Clark, 
7  Blackf.  298;  Sherry  v.  Foresman,  6  Blackf. 
56. 

loica. —  Hawley  v.  Warner,  12  Iowa  42; 
Buck  V.  Rhodes,  11  Iowa  348. 

Maryland. —  Crabbs  v.  Koontz,  69  Md.  59, 
13  Atl.  591;  Mason  v.  Sumner,  22  Md.  312. 

Michigan. —  Simmons  v.  Robinson,  101 
Mich.  240,  59  N.  W.  623. 

IsfeuQ  York. —  Freeman  v.  U.  S.  Fidelity, 
etc.,  Co.,  43  Misc.  364,  87  N.  Y.  Suppl.  493. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  499. 

Evidence  admissible  in  mitigation  of  dam- 
ages see  infra,  VII,  G,  6,  b,  (m). 

6.  Stockwell  V.  Byrne,  22  Ind.  6. 

7.  Ringgenberg  v.  Hartman,  124  Ind.  186, 
24  N.  E.  987. 

8.  Clark  v.  Howell,  3  Colo.  564,  under  Rev. 
St.  p.  540,  §  14.  See  Ormsbee  v.  Davis,  16 
Conn.  567,  holding  that  where  goods  attached 
are  replevied  by  a  third  person  as  his  own, 
and  a  judgment  in  the  replevin  action  for 
return  tlioreof  recovered  on  plaintiff's  failure 
to  ]irosocute  his  action,  the  replevin  judgment 
is  conclusive  of  the  attachment  plaintiff's 
right  to  have  the  pro])erty  to  satisfy  a  judg- 
ment recovered  by  liim  in  his  attachment  suit, 
in  an  action  against  an  estate  on  tiie  re]ileviii 
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is  that  when  the  merits  of  the  replevin  suit  were  not  determined  at  the  trial,  great 
latitude  is  allowed  in  pleading  defenses  to  the  suit  on  the  bond,  and  a  plaintiff  who 
has  submitted  to  a  nonsuit  or  dismissed  the  action  of  replevin  may,  when  sued  on 
the  bond,  prove  title  to  the  property  in  reduction  of  damages.^ 

F.  Remedies  in  General.  In  the  absence  of  express  statutory  provision, 
summary^  judgment  rendered  against  the  principal  and  sureties  in  a  replevin  bond, 
jointly,  without  any  direct  proceeding  upon  the  bond,  is  erroneous. The  bond 
can  only  be  made  the  foundation  of  a  judgment  by  an  action  upon  it,^^  either  of 
debt,-^^  or  by  scire  facias,^^  in  which  the  surety  is  a  party.  In  some  jurisdictions, 
however,  the  statutes  provide  for  proceedings  by  rule  or  motion  for  judgment  and 
award  of  execution  on  the  replevin  bond,  after  breach  thereof,^^  and  where  a  judg- 
ment is  rendered  against  plaintiff  in  replevin,  it  may  at  the  same  time  be  entered 
up  against  the  sureties  on  his  replevin  bond.^^    Such  proceeding,  however,  being 


bond  for  failure  of  his  principal  to  deliver 
up  the  property. 

9.  Hanchett  v.  Gardner,  138  111.  571,  28 
N.  E.  788  [affirmmg  37  111.  App.  79]  (under 
Eev.  St.  e.  118,  §  26);  Stevison  v.  Earnest, 
80  111.  513;  Hulman  v.  Benighof,  125  Ind. 
481,  25  N.  E.  549  (under  Rev.  St.  (1881) 
§  572)  ;  Robinson  v.  Teeter,  10  Ind.  App.  698, 
38  N.  E.  222;  Belt  f.  Wortliington,  3  Gill  & 
J.  (Md.)  247;  Pearl  v.  Garlock,  61  Mich. 
419,  28  N.  W.  155,  1  Am.  St.  Rep.  603. 

Waiver  of  return  of  property. —  Where 
judgment  by  default  was  recovered  against 
plaintilf  in  replevin,  whereupon  defendant 
waived  a  return  of  the  property  in  contro- 
versy and  had  his  damages  assessed,  in  an  ac- 
tion on  the  replevin  bond  the  obligors  could 
not  show  in  mitigation  of  damages  that  the 
principal  obligor,  plaintiff  in  replevin  suit, 
was  a  part-owner  of  the  property  in  question, 
as  allowed  by  Mich.  Comp.  Laws,  §  677,  in 
case  where  judgment  for  return  is  taken. 
Ryan  i\  Akeley,  42  Mich.  516,  4  N.  W.  207. 

10.  Hurd  v.  Gallaher,  14  Iowa  394;  Jan- 
sen  r.  Effey,  10  Iowa  227;  Gay  v.  Morgan,  4 
Bush  (Ky.)  606;  Thompson  v.  Raymon,  7 
How.  (Miss.)  186;  Bancroft- Whitney  Co.  v. 
Gowan,  24  Wash.  66,  63  Pac.  1111;  Eidson  v. 
Woolerv,  10  Wash.  225,  38  Pac.  1025. 

11.  Gay  V.  Morgan,  4  Bush  (Ky.)  606; 
Thompson  v.  Raymon,  7  How.  (Miss.)  186; 
Marianv  r.  Lemaire,  (Tex.  Civ.  App.  1904) 
83  S.  W.  215. 

12.  Leland  v.  Barry,  69  111.  348;  Peck  V. 
Wilson,  22  111.  205  (holding  that  an  action  of 
debt  on  a  forfeited  replevin  bond  is  not  such 
a  contract  as  is  contemplated  by  the  third 
and  fourteenth  sections  of  the  Practice  Act 
for  the  courts  of  Cook  county.  Those  sections 
relate  to  contracts  for  the  payment  of  money 
as  damages  arising  from  a  breach  on  contract, 
and  a  plea  to  an  action  on  such  a  bond  should 
not  be  stricken  from  the  files  for  want  of  an 
affidavit  of  merits)  ;  Manning  v.  Pierce,  3  111. 
4;  Salter  v.  Richardson,  3  T.  B.  Mon.  (Ky.) 
204;  Chalfant  v.  Hart,  1  A.  K.  Marsh.  (Ky.) 
572;  Pemble  v.  Clifford,  2  McCord  (S.  C.)  31. 

13.  Thompson  v.  Raymon,  7  How.  (Miss.) 
186;  Pemble  v.  Clifford,  2  McCord  (S.  C.)  31, 
holding,  however,  that  a  proceeding  by  scire 
facias  on  a  replevin  bond  cannot  be  resorted 
to  unless  the  writ  pro  retorno  habendo  be 
issued  and  returned  elongata. 
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Where  execution  might  issue  without  re- 
vivor.—  If  scire  facias  be  sued  out  on  a 
replevin  bond,  upon  which  execution  might 
have  issued  without  revivor,  a  demurrer  will 
be  sustained  to  the  writ.  Davenport  v.  Irvine, 
4  J.  J.  Marsh.  (Ky.)  60. 

14.  Vannerson   v.   Staunton,    Walk. 

(Miss.)  358  (holding  that  the  motion,  on  a 
replevin  bond,  given  by  a  tenant  on  replevy- 
ing the  goods  distrained  for  rent  under  the 
statute,  should  be  for  execution,  and  not  for 
judgment;  the  bond  operating,  after  for- 
feiture, as  a  judgment)  ;  Hall  v.  Tillman,  103 
N.  C.  276,  9  S.  E.  194;  Harker  v.  Arendell, 
74  N.  C.  85;  Richardson  v.  People's  Nat. 
Bank,  57  Ohio  St.  299,  48  N.  E.  1100;  Woog 
r.  People's  Bank,  4  Ohio  S.  &  C.  PI.  Dec.  51, 
2  Ohio  N.  P.  394. 

In  Georgia,  judgment  may  be  entered 
against  a  surety  on  a  replevin  bond  given 
upon  levy  of  a  distress  warrant  at  the  trial 
of  the  issue  on  the  warrant  without  notice 
to  the  surety;  but,  if  the  levying  officer  take 
a  forthcoming  bond,  a  summary  judgment 
cannot  be  entered  against  the  surety.  Phil- 
man  i\  Marshall,  103  Ga.  82,  29  S.  E.  598. 

15.  Glenn  v.  Porter,  68  Ark.  320,  57  S.  W. 
1109;  Scott  v.  Elliott,  63  N.  C.  215  (holding, 
however,  that  a  judgment  in  replevin  for  the 
penalty  of  a  bond  given  by  defendant  with- 
out a  previous  judgment  against  such  de- 
fendant is  erroneous )  ;  Booth  v.  Ableman,  20 
Wis.  602;  Pratt  v.  Donovan,  10  Wis.  378. 

But  in  Tennessee  under  Acts  (1885), 
c.  59,  §  1,  Code,  §  5145,  judgment  for  the 
penalty  of  the  bond,  without  reference  to  the 
value  of  the  property,  is  allowable  only  after 
plaintiff  has  failed  to  return  the  property  and 
a  writ  of  fieri  facias  has  been  returned  un- 
satisfied in  whole  or  in  part  and  then  at  the 
term  of  the  court  to  which  that  writ  shall 
have  been  so  returned.  Nighbert  v.  Hornsby, 
100  Tenn.  82,  42  S.  W.  1060,  66  Am.  St.  Rep. 
736,  holding  that  where  judgment  was  ren- 
dered at  the  trial  court  before  plaintiff  had 
an  opportunity  to  return  the  property  and 
before  an  execution  had  been  issued,  it  was 
premature  and  unauthorized,  and  the  fact  that 
it  was  stayed  by  its  own  terms  for  forty 
days  did  not  cure  the  defect. 

Sureties  become  parties  by  executing  bond. 
—  A  party  who  signs  the  undertaking  as 
surety  for  the  return  of  property  replevied 
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a  summary  remedy,  must  conform  to  the  statute  in  all  material  fespects/®  and 
the  judgment  must  be  such  as  is  authorized  by  law.^^  When  so  authorized  by 
statute,  the  court,  in  the  replevin  proceeding,  may  render  judgment  against  the 
obligors  in  the  replevy  bond ;  but  the  sureties  are  liable  for  only  such  summary 
judgment  as  the  statute  authorizes, -^^ 

G.  Actions  —  1.  In  General  —  a.  Right  of  Action  —  (i)  In  General.  The 
bond  given  in  an  action  of  replevin  is  intended  as  indemnity  for  both  the  officer 
and  defendant  in  the  action,  and  either  may  have  a  right  of  action  thereon  in 
case  of  a  breach  of  its  conditions.^^  An  action  cannot  be  maintained  upon  the 
replevin  bond  until  a  final  determination  of  the  action  in  which  it  was  executed,^^ 
but  subject  to  any  conditions  precedent  which  are  required  to  be  complied  with,^^ 
such  action  may  be  brought  as  soon  as  there  is  a  breach  of  the  conditions  of  the 
bond  either  by  failure  to  prosecute  the  action  of  replevin  with  effect,^^  or  to  com- 
ply with  the  judgment  rendered  therein.^*   A  failure  of  the  jury,  in  the  action  of 


thereby  becomes  quasi,  a  party  to  the  suit 
then  pending,  and  is  liable  to  have  judgment 
entered  against  him  with  his  principal,  upon 
a  failure  of  the  principal  to  sustain  his 
cause.  Pratt  v.  Donovan,  10  Wis.  378.  The 
surety,  by  the  act  of  executing  the  bond, 
makes  himself  a  party  to  the  suit,  and  there- 
after is  so  considered,  and  no  further  notice 
is  required.  Glenn  v.  Porter,  68  Ark.  320,  57 
S.  W.  1109. 

The  provision  that  the  sureties  be  notified 
to  appear  in  court  and  show  cause  why 
judgment  should  not  be  rendered  against 
them  for  the  breach  of  the  undertaking  gives 
said  sureties  a  day  in  court  and  an  oppor- 
tunity to  set  up,  by  way  of  defense,  any 
matter  not  concluded  by  the  judgment  in  re- 
plevin. Woog  V.  People's  Bank,  4  Ohio  S.  & 
C.  PI.  Dec.  51,  2  Ohio  N.  P.  394. 

A  judgment  by  confession  against  the 
principal  in  a  replevin  bond  may  under  some 
circumstances  bind  the  sureties.  Siddall  v. 
Goggan,  68  Tex.  708,  5  S.  W.  668. 

16.  Tifft  V.  Virden,  7  Sm.  &  M.  (Miss.) 
91  (holding  that  the  record  must  show  af- 
firmatively that  the  bond  had  been  lodged  in 
the  office  of  the  clerk  of  court;  and,  if  it 
shows  that  the  bond  was  lost  before  it  was 
lodged  in  the  clerk's  office,  the  court  cannot 
take  jurisdiction)  ;  Puller  v.  Thomas,  36  Mo. 
App.  105  (holding  that  if  defendant  wishes 
to  avail  himself  of  the  summary  remedy  or 
judgment  provided  by  Mo.  Rev.  St.  §  3855, 
he  must,  in  his  answer,  claim  the  property 
and  demand  a  return  thereof). 

Where  the  bond  is  not  in  the  form  pre- 
scribed by  statute,  a  summary  judgment 
thereon  is  unauthorized.  Dillard  v.  Nelson, 
78  Ark.  237,  95  S.  W.  460;  Woolridge  v. 
Quinn,  49  Mo.  425 ;  Mariany  v.  Lemaire, 
(Tex.  Civ.  App.  1904)  83  S.  W.  215. 

If  the  proceeding  is  void,  so  that  the  court 
has  no  jurisdiction  over  the  subject-matter, 
there  can  be  no  summary  judgment  rendered 
under  the  statute.  Frederick  v.  Tiffin,  22  Mo. 
App.  443. 

Notice,  actual  or  constructive,  to  the  ob- 
ligors is  necessary  to  authorize  a  summary 
judgment  on  a  replevin  bond.  Danloy  Rec- 
tor, 10  Ark.  211,  50  Am.  Dee.  242;  McKnight 
V.  Smith,  5  Ark.  409. 

17.  Woodburn  v.  Driver,  81  Ark.  333,  99 


S.  W.  384  (holding  that  the  rights  of  sure- 
ties are  not  affected  by  the  transfer  of  the 
case  to  the  chancerv  court)  ;  Hall  v.  Tillman, 
103  N.  C.  276,  9"  S.  E.  194;  Nighbert  r. 
Hornsby,  100  Tenn.  '82,  42  S.  W.  1060,  66  Am. 
St.  Rep.  736;  Rafalshy  v.  Kraus,  10  Heisk. 
(Tenn.).  558  (holding  that  where  judgment 
against  the  principal  was  entered  at  one  term, 
judgment  could  not  be  entered  against  the 
suretv  on  motion  made  at  the  next  term ) . 

18'.  Cabell  v.  Floyd,  21  Tex.  Civ.  App.  135, 
50  S.  W.  478. 

A  judgment  against  the  sureties,  although 
not  rendered  against  the  principal,  is  not 
void,  but  is,  at  best,  only  voidable.  Caball 
V.  Floyd,  21  Tex.  Civ.  App.  135,  50  S.  W.  478. 

19.  Woodburn  v.  Driver,  81  Ark.  333,  99 
S.  W.  384;  Dillard  v.  Nelson,  78  Ark.  237, 
95  S.  W.  460;  Dent  v.  Ross,  52  Miss.  188. 

20.  Smith  v.  Brown,  60  111.  App.  77. 
Parties  see  infra,  VII,  G,  4. 

21.  Hansard  v.  Reed,  29  Mo.  472  (hold- 
ing that  where  in  the  action  of  replevin  a 
demurrer  to  the  complaint  was  sustained  and 
judgment  for  costs  entered  against  plaintiff, 
but  without  any  assessment  of  the  value  of 
the  property,  or  damages  or  award  for  its 
return,  but  the  court  subsequently  at  the 
same  term  granted  plaintiff  leave  "to  amend 
his  petition,  this  in  effect  set  aside  the  judg- 
ment against  plaintiff'  and  reinstated  the  case 
on  the  docket,  so  that  no  action  upon  the 
bond  could  be  brought  while  the  case  as  so 
reinstated  was  still  pending  and  not  finally 
disposed  of)  ;  Boughton  Omaha  L.  «&  T.  Co., 
73  Mo.  App.  597  ^(holding  that  an  action  of 
replevin  is  not  finally  disposed  of,  so  as  to 
authorize  an  action  upon  the  bond,  while  an 
appeal  from  the  judgment  rendered  before  a 
justice  of  the  peace  in  favor  of  dofondant 
is  pending  on  an  appeiil  to  a  circuit  court 
taken  bv  plaintiff)  ;  Chase  r.  Slwrwood,  4 
Lack.  Leg.  N.  (Pa.)  271  (holding  that  the 
assignee  of  a  replevin  bond  cannot  bring  an 
action  on  the  bond  until  judgment  has  been 
entered  in  the  replevin  suit). 

22.  See  infra,  VI  I,  C,  2. 

23.  Gould  r.  Warner.  3  Wend.  (N.  Y.) 
54;  Turnor  r.  Turner,  2  B.  *!t  B.  107,  4  Moore 
C.  P.  606,  6  E.  C.  L.  58. 

24.  Walker  r.  Cooke.  163  :\[nss.  401.  40 
N.  E.  185. 
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replevin,  to  assess  the  value  of  the  property  as  required  by  statute,  will  not  prevent 
defendant  from  recovering  its  value  in  an  action  on  the  bond.^^  Plaintiff  in 
replevin  cannot  after  giving  bond  and  getting  possession  of  the  property  dismiss 
the  action  without  prejudice  and  relieve  himself  and  the  sureties  on  the  bond 
from  liability,^^  and  although  in  case  of  a  dismissal  by  plaintiff  defendant  has  a 
right  to  have  a  judgment  rendered  determining  his  rights,  his  failure  to  do  so  will 
not  prevent  him  from  suing  upon  the  bond  to  recover  such  damages  as  he  has 
sustained,^^  although  it  has  been  held  that  if  the  action  of  replevin  is  dismissed 
on  motion  of  defendant,  and  judgment  rendered  in  his  favor,  he  cannot  maintain 
an  action  against  the  sureties  on  the  bond  to  recover  damages  for  a  detention  of 
the  property  by  plaintiff  in  replevin  where  no  claim  therefor  was  presented  to 
and  passed  upon  in  the  replevin  action.^^  Plaintiff  in  replevin  has  a  right  to  settle 
his  liability  with  defendant  in  replevin  after  judgment  in  favor  of  the  latter,  and 
if  he  does  so  without  any  notice  that  other  persons  are  interested  in  the  property, 
such  persons  cannot  thereafter  maintain  an  action  on  the  bond ;  but  where 
defendant  in  replevin  to  whom  the  bond  has  been  given  is  an  officer  holding  the 
property  under  process,  he  has  no  right,  without  the  consent  of  the  real  parties 
in  interest,  to  dismiss  an  action  subsequently  brought  in  his  name  upon  the  bond.^* 
One  who  successfully  defends  an  action  of  replevin  is  not  estopped  from  main- 
taining an  action  on  the  undertaking  by  a  stipulation  in  the  replevin  action  that 
at  the  commencement  of  the  action  the  property  was  in  his  possession. A  stat- 
ute providing  for  the  revival  of  an  action  against  the  legal  representatives  of  a 
deceased  party  has  been  held  to  include  an  action  on  a  replevin  bond,  although 
such  action  is  not  specified  in  the  act.^^ 

(ii)  On  Redelivery  Bond.  Where  the  statute  requires  that  where  defend- 
ant in  replevin  gives  a  redelivery  bond  and  obtains  the  property  the  judgment 
rendered  upon  a  verdict  for  plaintiff  shall  be  for  the  value  of  the  property  and 
damages  for  its  detention,  plaintiff  may  have  execution  upon  such  judgment  or 
apply  for  an  order  for  restoration  of  the  property  or  he  may  sue  upon  the  bond,^^ 
the  remedy  upon  the  bond  being  cumulative  and  the  right  to  proceed  against  the 
sureties  thereon  not  being  waived  or  affected  by  the  judgment  rendered  for  the 
value  of  the  property.^*  Where  in  an  action  of  replevin  before  a  justice  of  the 
peace,  in  which  a  redelivery  bond  was  given,  an  appeal  is  taken  to  a  district  court, 
no  cause  of  action  accrues  on  the  redelivery  bond  until  a  judgment  for  plaintiff 
is  rendered  in  the  latter  court. Where  a  redelivery  bond  is  given  to  the  officer 
for  the  use  of  the  successful  party  in  the  action,  he  is  a  mere  stakeholder  and 
cannot  release  a  surety  on  the  bond.^® 

b.  Jurisdiction.  In  the  absence  of  statute  it  is  not  necessary  that  the  action 
on  a  replevin  bond  should  be  brought  in  the  same  court  where  the  action  of  replevin 
was  brought,^^  and  where  plaintiff  and  the  obligors  in  the  bond  are  citizens  of 


25.  Yelton  v.  Slinkard,  85  Ind.  190. 

26.  Kentucky  Land,  etc.,  Co.  v.  Crabtree, 
118  Kv.  395,  80  S.  W.  1161,  26  Ky.  L.  Rep. 
283. 

27.  Manning  v.  Manning,  26  Kan.  98. 

28.  Mounts  v.  Murphy,  126  Ky.  803,  104 
S.  W.  978,  31  Ky.  L.  Rep.  1192  [_distinguish- 
ing  Kentucky  Land,  etc.,  Co.  v.  Crabtree,  118 
Ky.  395,  80  S.  W.  1161,  26  Ky.  L.  Rep.  283]. 

29.  Joseph  Schlitz  Brewing  Co.  v.  Barr, 
135  111.  App.  467. 

30.  Norton  v.  Lawrence,  39  Kan.  458,  18 
Pac.  526,  holding  that  where  plaintiff  in  re- 
plevin gives  a  bond  to  an  officer  who  is  hold- 
ing the  property  under  an  attachment,  the  at- 
taching creditor  is  the  real  party  in  interest, 
and  that  in  an  action  on  the  bond  such  officer 
has  no  authority  to  dismiss  the  action  as  to 

[VII,  G,  1,  a,  (I)] 


a  surety  without  the  consent  of  the  real  par- 
ties in  interest,  and  that  such  a  dismissal  is 
no  bar  to  a  subsequent  action  brought  by 
such  parties  upon  the  bond. 

31.  Harrison  v.  Wilkin,  78  N.  Y.  390. 

32.  Chinn  v.  Harrodsburg  Sav.  Inst.,  8 
Bush  (Ky.)  290. 

33.  Johnson  v.  Masoij,  64  N.  J.  L.  258, 
45  Atl.  618. 

34.  Ft.  Wayne  Electric  Corp.  v.  Security 
Trust,  etc.,  Co.,  65  N.  J.  L.  221,  47  Atl.  559. 

35.  Swartz  v.  English,  4  Kan.  App.  509, 
44  Pac.  1004. 

36.  Lowry  v.  Clark,  20  Pa.  Super.  Ct.  357. 

37.  Walker  i\  Cooke,  163  Mass.  401,  40 
N.  E.  185,  holding  that  a  municipal  court  has 
jurisdiction  of  an  action  on  a  replevin  bond 
given  in  an  action  in  a  superior  court,  if  the 
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different  states,  the  action  on  the  bond  may  be  brought  in  a  federal  court. It 
has  been  held  that  a  justice  of  the  peace  has  no  jurisdiction  of  an  action  on  a 
replevin  bond,^^  and  that  where  an  action  of  replevin  is  appealed  from  a  justice 
of  the  peace  to  a  circuit  court,  an  action  on  the  bond  may  properly  be  brought 
in  the  latter  court. In  an  action  on  a  redelivery  bond  the  amount  in  contro- 
versy when  material  in  determining  the  jurisdiction  of  the  court  is  the  amount 
due  on  such  bond  including  the  amount  of  the  judgment,  interest,  and  costs  in 
the  replevin  action. 

e.  Assignment  of  Bond.*^  Under  some  statutes  a  replevin  bond  may  be 
assigned,  by  the  officer  to  whom  it  is  given,  to  defendant  only  where  it  is  given  in 
a  case  of  distress  for  rent,^^  and  under  such  statutes  if  the  bond  is  given  in  other 
cases,  it  is  construed  to  be  wholly  for  the  protection  of  the  officer  and  is  not  assign- 
able.** Under  other  statutes,  however,  it  seems  that  such  an  assignment  of  a 
replevin  bond  may  be  made  to  defendant  or  a  party  in  interest,  in  any  case.*^ 
Where  the  statute  authorizing  an  assignment  prescribes  no  mode  therefor,  the 
assignment  may  be  made  in  writing,  or  by  parol  and  delivery,  or  by  any  other  act 
amounting  to  a  legal  transfer  of  the  bond.*^ 

2.  Conditions  Precedent  —  a.  Demand  or  Execution.  In  the  absence  of  a 
statutory  provision  to  the  contrary,  where  defendant  in  replevin  has  recovered 
a  judgment  for  a  return  of  the  property,  and  damages  and  costs,  he  may  maintain 
an  action  on  the  replevin  bond,  upon  the  failure  of  plaintiff  in  replevin  to  comply 
with  the  terms  of  the  judgment,  without  any  previous  demand,*^  and  without 
the  issuance  of  an  execution  on  such  judgment.*^  Under  some  statutes,  however^ 
it  is  expressly  provided  that  where  judgment  is  rendered  for  defendant  in  a  replevin 


sum  demanded  is  within  the  jurisdiction  of 
the  municipal  court. 

38.  Patterson  v.  Mater,  26  Fed.  31. 

39.  Henoch  v.  Chaney,  61  Mo.  129. 

40.  Henoch  v.  Chaney,  61  Mo.  129. 

41.  Swartz  v.  English,  4  Kan.  App.  509, 
44  Pac.  1004. 

42.  Assignment  as  condition  precedent  to 
action  on  bond  see  infra,  VII,  G,  2,  c. 

Parties  see  infra,  VII,  G,  4. 

43.  Waples  v.  Adkins,  5  Harr.  (Del.)  381; 
Everett  v.  Bartlett,  20  N.  J.  L.  117;  William- 
son V.  Gordon,  20  N.  J.  L.  77.  See  also 
Charleston  v.  Price,  1  McCord  (S.  C.)  299; 
Meyers  v.  Maybee,  10  U.  C.  Q.  B.  200. 

In  Pennsylvania,  under  the  act  of  March 
21,  1772,  a  replevin  bond  can  be  legally  as- 
signed to  defendant  in  replevin  only  where  it 
is  given  in  case  of  distress  for  rent.  Clark  v. 
Morss,  142  Pa.  St.  311,  21  Atl.  802;  Krumb- 
haar  v.  Stetler.  10  Pa.  Co.  Ct.  12.  See  also 
Balsley  v.  Hoffman,  13  Pa.  St.  603;  Com.  v. 
Rees,  3  Whart.  124.  It  has  been  held,  how- 
ever, that  such  statute  does  not  prevent  the 
sheriff  from  taking  a  bond  for  his  own  pro- 
tection in  other  cases  of  replevin,  altliou^.>]i 
the  statute  does  not  relate  to  such  a  bond, 
and  that  the  sheriff  may  or  may  not  assign 
the  bond  so  taken  to  defendant,  and  if  he  docs 
so  defendant  may  use  it,  but  tliat  defendant 
cannot  require  him  to  assign  it.  Clawsen  r. 
Seanor,  23  Pa.  Co.  Ct.  257. 

44.  Williamson  v.  Gordon,  20  N.  J.  L. 
77.  But  see  Clawsen  {;.  Seanor,  23  Pa.  Co. 
Ct.  257. 

45.  Nunn  v.  Goodlett,  10  Ark.  89;  Win- 
gate  V.  Brooks,  3  Cal.  112;  Acker  (■.  Finn,  5 
Hill  (N.  Y.)  293;  Hubbard  v.  Young,  34 
N.  Brunsw.  641;  Bacon  v.  Langton,  9  U.  C. 


C.  P.  410.  See  also  Greer  v.  Howard,  41  Ohio 
St.  591.    But  see  Knapp  v.  Colburn,  4  Wend. 

(N.  Y.)    616;   Gould  v.  W^arner,  3  Wend. 

(N.  Y.)  54. 

Under  Mich.  Comp.  Laws,  §  6764,  the 
sheriff  is  required  to  assign  the  bond  to  de- 
fendant or  his  representatives  on  their  re- 
quest. Green  v.  Kindy,  43  Mich.  279,  5  N.  W. 
297. 

46.  Nlmn  v.  Goodlett,  10  Ark.  89  (hold- 
ing that  it  is  not  necessary  that  the  assign- 
ment should  be  dated,  or  that  it  should  be 
made  under  the  seal  of  the  sheriff')  ;  Everett 
V.  Bartlett,  20  N.  J.  L.  117. 

A  delivery  of  the  bond  to  defendant's  at- 
torney is  not  an  assignment  to  defendant. 
Green  r.  Kindy,  43  Mich.  279,  5  N.  W.  297. 

47.  Persse  r.  Watrous,  30  Conn.  139  (hold- 
ing that  where  the  alternative  condition  of  a 
replevin  bond  is  to  retuni  the  goods  to  the 
officer  who  attached  the  same  or  to  the  officer 
having  the  execution  in  the  original  suit,  no 
demand  on  the  replevin  bond  either  for  the 
penalty  thereof  or  for  the  amount  of  the 
judgment  obtained  in  the  attaehmoiit  suit  is 
necessary  before  bringing  suit  on  the  bond)  ; 
Cook  r!  Lothron,  18  Me.  200;  Walker  v. 
Cooke,  163  Mass.  401,  40  N.  E.  185;  Wright 
V.  Quirk,  105  Mass.  44:  Sweeney  r.  Lomme, 
22  Wall.  (U.  S.)  208,  22  L.  ed.*727  [affirm- 
ing 1  Mont.  584]  (holding  that  if  a  retuni 
be  awarded  in  the  replevin  suit,  tho  surety 
on  the  bond  is  liable  on  the  condition  of  tlte 
bond  to  return,  without  a  ilemand  therefor). 

48.  Cook  r.  Lothrop.  18  Me.  260;  Rob- 
ertson r.  Davidson,  14  Minn.  554;  Potter  r. 
James,  7  R.  I,  312;  Sweenev  r.  T>oninio,  22 
Wall.  (U.  S.)  208.  22  L.  cd.  727  [affjrwinff 
1  Mont.  584]. 
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suit,  he  cannot  maintain  an  action  on  the  replevin  bond,  particularly  to  hold  the 
sureties  liable  thereon,  until  execution  on  the  judgment  in  replevin  has  been 
issued  and  returned  unsatisfied  in  whole  or  in  part ;  but  it  has  been  held  that 
such  a  provision  does  not  apply  where  no  judgment  at  all  is  rendered  in  the  replevin 
suit,  and  that  if  the  action  abates  or  is  discontinued  before  the  property  is  returned 
to  defendant,  and  plaintiff  retains  the  property,  the  sureties  are  bound  on  the 
undertaking. In  an  action  on  a  redelivery  bond  it  is  not  necessary  that  plaintiff 
should  demand  a  return  of  the  property  which  was  redelivered  to  defendant  in 
replevin ;  but  under  some  statutes  it  is  essential  to  a  suit  against  sureties  on  the 
bond  that  execution  should  be  issued  against  the  original  defendant  in  replevin 
and  be  returned  unsatisfied  in  whole  or  in  part.^^ 

b.  Writ  of  Return  or  Reprisal.  In  some  jurisdictions,  an  action  on  plaintiff's 
replevin  bond  may  be  maintained  wherever  a  return  of  the  property  has  been 
adjudged  in  favor  of  defendant  and  the  judgment  is  disobeyed,  and  it  is  not  neces- 
sary as  a  condition  precedent  to  the  maintaining  of  such  an  action  that  a  writ  of 
retorno  habendo  be  returned  at  length, or,  where  the  officer's  return  on  such  a 
writ  is  that  he  cannot  find  the  goods,  that  a  writ  of  reprisal  be  sued  out.^^  Under 
some  statutes,  however,  an  action  on  the  replevin  bond  cannot  be  maintained 
until  a  writ  of  retorno  habendo  has  been  issued  and  returned  unsatisfied  in  whole 
or  in  part.^^ 


49.  Cornish  v.  Keesee,  17  Ark.  391;  Scott 
V.  Scott,  50  Mich.  372,  15  N.  W.  515;  Phillips 
r.  Waterhouse,  40  Mich.  273;  Williams  v. 
Vail,  9  Mich.  1G2,  8  Am.  Dec.  76;  Hershiser 
r.  Jordan,  25  Nebr.  275,  41  N.  W.  147; 
Lininger  v.  Raymond,  9  Nebr.  40,  2  N.  W. 
359,  holding  that  the  surety  on  such  a  bond 
is  not  liable  until  after  execution  is  returned 
unsatisfied  against  the  principal.  See  also 
Duncan  i\  Owens,  47  Ark.  388,  1  S.  W.  698, 
execution  on  bond  given  to  secure  discharge 
from  arrest  in  replevin. 

Suflaciency  of  return. — A  return  on  the 
execution  of  "  no  property  found  "  is  suffi- 
cient to  justify  an  action  upon  a  'replevin 
bond,  under  a  statute  requiring  a  return 
"  that  sufficient  property  of  the  plaintiffs  can- 
not be  found,"  etc.  Cameron  r.  Boyle,  2 
Greene  (Iowa)  154. 

Under  N.  Y.  Code  Civ.  Proc.  §  1733,  a  de- 
fendant in  replevin  who  has  recovered  a  final 
judgment  cannot  maintain  an  action  against 
the  sureties  on  plaintiff's  undertaking  given 
to  procure  a  replevin,  until  after  a  return, 
wholly  or  partly  unsatisfied  or  unexecuted,  of 
an  execution  in  his  favor  for  the  delivery  of 
the  possession  of  the  chattel,  or  to  satisfy  a 
sum  of  money  out  of  the  property  of  plaintiff, 
or  for  both  purposes.  See  Letson  y.  Dodge, 
61  Barb.  125,  holding,  however,  that  the  pro- 
visions do  not  apply  to  an  action  on  an  un- 
dertaking to  defendant  in  replevin  commenced 
in  a  justice's  court. 

Under  N.  Y.  Mun.  Court  Act  (Laws  (1902), 
c.  580,  §  126),  a  defendant  in  replevin  who 
has  recovered  a  final  judgment  cannot  main- 
tain an  action  against  the  sureties  in  plain- 
tiff's undertaking  until  after  the  issuance  and 
return  unsatisfied  of  an  execution  against 
plaintiff.  De  Veaux  v.  Holliday,  107  N.  Y. 
Suppl.  747. 

50.  Verra  t?.  Domenico  Costantino,  84 
N.  Y.  Suppl.  222,  33  N.  Y.  Civ.  Proc.  189; 
Rogers  v.  U.  S.  Fidelity,  etc.,  Co.,  84  N.  Y. 
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Suppl.  203.  But  see  Cornish  v.  Keesee,  17 
Ark.  391,  holding  that  defendant  in  replevin 
cannot  maintain  an  action  on  the  bond  against 
the  surety,  where  plaintiff  fails  to  prosecute 
his  action,  until  he  has  obtained  some  judg- 
ment against  plaintiff  on  which  execution  has 
been  returned  unsatisfied  in  whole  or  in  part. 

51.  Adams  v.  Wiesenthal,  69  N.  J.  L.  65, 
54  Atl.  516. 

52.  Hager  v.  Clute,  10  Hun  (N.  Y.)  447; 
Baxter  f.  Maloney,  1  N.  Y.  City  Ct.  383, 
holding,  however,  that  an  action  on  a  bond  to 
recover  damages  and  costs  awarded  by  the 
judgment  in  replevin  may  be  maintained  with- 
out the  issue  and  return  of  such  an  execution, 
on  the  ground  that  the  judgment  as  to  these 
items  is  absolute,  and  that  these  charges  will 
have  to  be  paid  whether  the  property  is  re- 
turned or  not.  But  see  Livingston  v.  Ham- 
mer, 7  Bosw.  (N.  Y.)  670. 

53.  Peck  V.  Wilson,  22  111.  205;  Hunter 
i;.  Sherman,  3  111.  539;  Walker  v,  Cooke,  163 
Mass.  401,  40  N.  E.  185;  Wright  v.,  Quirk, 
105  Mass.  44;  Lomme  v.  Sweeney,  1  Mont. 
584  {affirmed  in  22  Wall.  (U.  S.)  208,  22 
L.  ed.  727] ;  Moore  v.  Shields,  17  Fed.  Cas. 
No.  9,775,  2  Cranch  C.  C.  529.  See  also 
Gwillim  V.  Holbrook,  1  B.  &  P.  410. 

Action  for  costs. —  Where  a  suit  is  brought 
to  recover  costs  for  a  breach  of  that  part  of 
the  replevin  bond  which  provides  that  plain- 
tiffs will  prosecute  a  suit  to  effect,  a  recovery 
may  be  had,  although  no  writ  of  retorno  is 
awarded.    Myers  v.  Dixon,  106  111.  App.  322. 

54.  Parker  v.  Simonds,  8  Mete.  (Mass.) 
205. 

55.  Cowdin  v.  Stanton,  12  Wend.  (N.  Y.) 
120;  Cowden  v.  Pease,  10  Wend.  (N.  Y.) 
333;  Pemble  v.  Clifford,  3  McCord  (S.  C.)  43 
(holding  that  an  action  cannot  be  maintained 
on  a  replevin  bond  against  the  surety  until 
a  judgment  has  been  obtained  in  the  replevin 
suit  and  a  retorno  habendo  awarded)  ;  Duggan 
V.  England,  Harp.  (S.  C.)  215. 


REPLEYIN 


[34  Cye.]  1593 


c.  Assignment  of  Bond.^^  Under  some  statutes  where  the  sheriff  or  other 
officer  is  the  obhgee  in  a  replevin  bond,  in  order  to  enable  defendant  in  replevin 
to  maintain  an  action  on  the  bond  in  his  own  name  it  is  necessary  that  the  bond 
be  formally  assigned  to  him;  but,  under  other  statutes,  an  assignment  of  the 
bond  to  defendant  is  not  necessary  to  enable  him  to  sue  thereon  in  his  own  name, 
particularly  where  the  undertaking  is  not  in  terms  to  any  obligee  or  promisee, 
and  may  be  regarded  as  an  undertaking  to  the  sheriff  or  to  defendant. It  is  not 
essential  to  entitle  plaintiff  in  replevin  to  maintain  an  action  upon  the  redelivery 
bond  that  such  bond  should  be  assigned  to  him.^^ 

3.  Defenses  —  a.  In  General. The  defenses  that  may  or  may  not  be  inter- 
posed in  an  action  upon  a  replevin  bond  depend  largely  upon  the  rights  decided 
in  the  replevin  action,  and  the  nature  and  conditions  of  the  bond  upon  which  the 
action  is  brought. It  has  been  held  that  it  is  a  good  defense  to  an  action  on 
a  replevin  bond  that  an  appeal  is  pending  in  the  replevin  suit,^^  that  the  condi- 
tions of  the  bond  have  been  properly  performed, that  a  surety's  signature  thereto 
had  been  induced  by  fraud, or  that  the  property  could  be  returned. But  no 
defense  can  be  set  up  in  such  an  action  which  could  with  reasonable  diligence 
have  been  interposed  in  the  replevin  action,  and  this  is  also  true  in  an  action  on 
a  redelivery  bond.^^  And  it  has  been  held  that  it  is  not  a  good  defense  to  an 
action  on  a  replevin  bond  that  it  is  impossible  to  make  a  return  of  the  property 
as  by  reason  of  its  having  been  accidentally  destroyed  by  fire,®^  that  it  is  in  such 
a  position  that  it  cannot  be  reached,  or  that  the  property  returned  as  replevied 
was  never  actually  taken  into  custody;  or  in  the  absence  of  knowledge  or  con- 
sent of  the  opposite  party  that  the  bond  was  delivered  conditionally  or  in  escrow,'^ 


56.  Parties  see  infra,  VII,  G,  4. 

57.  Nunn  v.  Goodlett,  10  Ark.  89;  Green 
V.  Kincly,  43  Mich.  279,  5  N.  W.  297 ;  Lazarus 
i;.  Trible,  1  Sm.  &  M.  (Miss.)  575;  Berry  v. 
Mitchell,  7  N.  Brmisw.  380.  See  also  Clark 
V.  Morss,  142  Pa.  St.  311,  21  Atl.  802. 

Where  property  is  replevied  from  an  officer 
holding  it  under  execution,  plaintiff  in  exe- 
cution cannot  sue  on  the  bond  without  an  as- 
signment by  the  sheriff  of  either  the  bond  or 
the  judgment  in  the  replevin  action,  unless 
the  sheriff  refuses  to  make  such  assignment 
or  to  enforce  the  bond.  Greer  v.  Howard,  41 
Ohio  St.  591. 

58.  Decker  v.  Anderson,  39  Barb.  (N.  Y.) 
346. 

59.  Hedderick  X),  Pontet,  6  Mont.  345,  12 
Pac.  765. 

,  60.  Conclusiveness  of  adjudication  in  re- 
plevin action  see  supra,  VII,  E. 

Defenses  in  actions  on  bonds  given  to  re- 
plevy attached  property  see  Attachment,  4 
Cyc.  700  et  seq. 

61.  See  Mason  v.  Sumner,  22  Md.  312; 
Belt  V.  Worthington,  3  Gill  &  J.  (Md.)  247. 

"Where  the  surety  had  notice  of  plaintiff's 
claim  of  title,  he  cannot  set  up  in  defense 
an  arrangement  between  plaintiff"  and  defend- 
ant by  which  the  apparent  ownership  of  the 
chattel  was  given  to  defendant,  nor  can  he 
set  up  an  arrangement  between  them  for  an 
illegal  purpose  when  he  was  not  defrauded 
thereby.    Dannels  v.  Fitch,  8  Pa.  St.  495. 

That  a  third  person  has  filed  a  judgment 
lien  on  land  of  defendant  in  replevin  by  an 
attachment  suit  in  which  the  property  subse- 
quently replevied  was  attached  is  no  defense 
to  an  action  on  the  replevin  bond.  Bradley 
17.  Reynolds,  61  Conn.  271,  23  Atl.  928. 


Where,  in  an  action  on  a  redelivery  bond, 

it  is  shown  that  the  property  was  sold  by  a 
receiver,  and  after  the  trial  in  the  replevin 
action  the  owner  applies  to  the  court  for  the 
proceeds  of  the  sale,  and  on  such  application 
receives  a  portion  thereof,  the  remainder  be- 
ing retained  to  abide  the  result  of  the  action 
in  which  the  receiver  was  appointed,  such 
facts  constitute  a  defense  to  the  action  on  the 
redelivery  bond  for  the  amount  for  which  the 
property  was  sold  at  the  receiver's  sale. 
Boyd  V.  Huffaker,  39  Kan.  525,  18  Pac. 
508. 

62.  Becker  v.  Ball,  18  U.  C.  Q.  B.  192. 

63.  See  Arnold  v.  Allen,  8  Mass.  147. 

64.  Anderson  v.  Bellenger,  87  Ala.  334,  6 
So.  82,  13  Am.  St.  Rep.  46,  4  L.  R.  A.  680, 
holding  that  in  an  action  on  a  statutory 
claim  bond,  a  plea  by  one  of  the  sureties  that 
he  was  fraudulently  induced  by  the  sheriff' 
to  sign  the  bond  under  a  mistake  of  fact, 
after  it  had  been  accepted  and  approved  by 
the  sheriff"  with  the  signatures  of  two  other 
sureties  only,  is  good. 

65.  Lee  V.  Hastings,  13  Nebr.  508,  14 
N.  W.  476. 

66.  Woods  V.  Kessler,  93  Ind.  356. 

67.  Holmes  r.  Langston,  110  Ga.  861.  36 
S.  E.  251;  Boyd  v.  Iliiffaker,  39  Kan.  525.  IS 
Pac.  508. 

68.  Schott  r.  Youree.  142  111.  233,  31  N.  E. 
591  [afjirming  41  111.  App.  470]. 

69.  Harrison  r.  Wilkin.  78  N.  Y.  390. 

70.  Jackson  r.  Bry,  3  111.  App.  586,  hold- 
ing, however,  that  tlio  fact  that  the  property 
was  not  taken  into  custody  may  be  shown  on 
the  question  of  damages. 

71.  Richardson  r.  People's  Nat.  Bank,  57 
Ohio  St.  299,  48  N.  E.  1100. 
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that  the  property  belonged  to  third  persons/^  or  that  defendant  in  replevin  is 
enforcing  an  execution  on  the  judgment  recovered  against  plaintiff  in  replevin; 
or  in  an  action  on  a  bond  to  recover  the  value  of  the  replevied  property,  that 
plaintiff  took  out  and  collected  an  execution  for  costs  on  the  judgment  in  his 
favor  in  the  replevin  suit;  or  where  the  breach  assigned  is  plaintiff's  failure  in 
the  replevin  action,  it  is  no  defense  that  such  action  was  dismissed  against  his 
will.'^^  Where  property  in  the  hands  of  an  officer  is  replevied  by  a  third  person, 
it  is  no  defense  to  an  action  on  the  replevin  bond  that  the  execution  debtor  was 
entitled  to  the  goods  as  exempt;  that  the  attachment  proceedings  were  invalid;  " 
or  that  at  the  time  plaintiff  attached  the  goods  they  were  held  by  the  officer  under 
prior  attachments  against  the  same  debtor. 

b.  Irregularities  and  Defects  in  Replevin  Proceedings.^^  As  a  general  rule 
mere  irregularities  ©r  defects  in  the  institution  or  prosecution  of  the  replevin 
proceedings  cannot  be  set  up  in  defense  of  an  action  on  the  replevin  bond.^^  Thus 
it  has  been  held  that  it  cannot  be  set  up  as  a  defense  in  such  an  action  that  the 
writ  of  replevin  was  defective  or  was  not  returned,  that  there  are  technical 
defects  in  the  bond,^^  that  the  condition  of  the  bond  has  become  void,^*  that  the 
bond  was  not  signed  by  the  required  number  of  sureties, or  that  the  judgment 
is  not  in  the  alternative  for  either  the  return  of  the  property  or  damages  in  lieu 
thereof.      But  it  has  been  held  to  be  a  complete  defense  to  an  action  on  a  replevin 


72.  Staples  f.  Wood,  (Tex.  Civ.  App.  1898) 
48  S.  W.  751. 

73.  Hartlep  v.  Cole,  120  Ind.  247,  22  N.  E. 
130. 

74.  Kafer  t\  Harlow,  5  Allen  (Mass.)  348. 

75.  Sherry  v>.  Foresman,  6  Blackf.  (Ind.) 
56. 

76.  Capen  v.  Bartlett,  153  Mass.  346,  26 
N.  E.  873. 

77.  Farnham  v.  Moor,  21  Me.  508,  holding 
that  where  goods  are  replevied  from  an  at- 
taching officer  and  it  appears  that  plaintiff  in 
replevin  is  a  wrong-doer  without  title  to  any 
part  of  the  goods  attached,  the  invalidity  of 
the  attachment  is  no  defense  to  an  action  on 
the  bond. 

78.  Ormsbee  v.  Davis,  16  Conn.  567,  18 
Conn.  555. 

79.  Estoppel  to  set  up  irregularities  and 
defects  see  injra,  VII,  G,  3,  b. 

80.  Colorado. —  Cox  v.  Sargent,  10  Colo. 
App.  1,  50  Pac.  201. 

Connecticut. —  Nichols  v.  Standish,  48 
Conn.  321. 

Illinois. —  Tedrick  v.  Wells,  59  111.  App. 
657. 

Indiana. —  Waddell  v.  Bradway,  84  Ind. 
537. 

loiva. —  Mason  v.  Richards,  12  Iowa  73; 
McGinnis  v.  Hart,  6  Iowa  204. 

Massachusetts. —  Flagg  v.  Tyler,  3  Mass. 
303. 

Michigan. —  Dudley  r.  Conely,  125  Mich. 
300,  84  N.  W.  286;  Estey  v.  Harmon,  40 
Mich.  645. 

Minnesota. —  Robertson  v.  Davidson,  14 
Minn.  554. 

Missouri. —  Reeves  v.  Reeves,  33  Mo.  28. 

Montana. —  Parrott  v.  Scott,  6  Mont.  340, 
12  Pac.  763. 

Neio  York. —  Harrison  v.  Wilkin,  78  N.  Y. 
390. 

Oregon. —  Carlon  v.  Dixon,  12  Oreg.  144,  6 
Pac.  500,  holding  that  where  the  affidavit 
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and  bond  in  replevin  are  sufficient,  the  fact 
that  the  direction  to  the  sheriff  indorsed  on 
it  is  signed  by  plaintiff,  instead  of  by  the 
justice,  as  provided  by  statute,  will  not  ex- 
onerate the  sureties  on  the  bond. 

See  42  Cent.  Dig.  tit.  "  Replevin,"  §  515. 

That  there  was  no  judgment  for  a  return 
of  the  property  does  not  prevent  a  recovery 
on  a  replevin  bond,  but  plaintiff  must  show 
that  he  has  sustained  damages  by  reason  of 
plaintiff  in  replevin  not  prosecuting  the  writ 
with  effect.  Burch  v.  Dowling,  4  Fed.  Cas. 
No.  2,139,  5  Cranch  C.  C.  646. 

Failure  of  a  judgment  creditor  to  execute 
an  indemnifying  bond  as  provided  by  statute, 
to  the  sheriff  who  is  about  to  levy  an  execu- 
tion on  the  judgment,  does  not  prevent  him 
from  suing  on  the  bond  given  by  claimants 
and  their  sureties  who  replevied  the  property 
levied  upon."  Parrott  v.  Scott,  6  Mont.  340, 
12  Pac.  763. 

81.  Waddell  v.  Bradway,  84  Ind.  537. 

82.  Nichols  v.  Standish,  48  Conn.  321. 

83.  Douglas  v.  Unmack,  77  Conn.  181,  58 
Atl.  710,  107  Am.  St.  Rep.  25;  Nichols  v. 
Standish,  48  Conn.  321. 

That  a  redelivery  bond  is  not  filed  with  the 
clerk  of  court  as  required  by  statute  does 
not  defeat  the  right  to  recover  thereon.  Hed- 
derick  v.  Pontet,  6  Mont.  345,  12  Pac. 
765. 

84.  Ward  v.  Hood,  124  Ala.  570,  27  So., 
245,  82  Am.  St.  Rep.  205. 

85.  Shaw  V.  Tobias,  3  N.  Y.  188  (holding 
that,  although  the  statute  requires  two  sure- 
ties in  a  replevin  bond,  the  party  for  whose 
benefit  it  was  taken  may  waive  the  objec 
tion  that  there  is  only  one,  and  if  he  does  so 
the  makers  of  the  bond  cannot  resist  a  re 
covery  thereon  on  that  ground)  ;  Capita 
Lumbering  Co.  v.  Learned,  36  Oreg.  544,  59 
Pac.  454,  78  Am.  St.  Rep.  792. 

86.  Eisenhart  V.  McGarry,  15  Colo.  App.  1, 
61  Pac.  56;  McCarthy  v.  Strait,  7  Colo.  App. 


REPLEVm 


[34  Cyc]  1595 


bond  that  the  court  was  without  jurisdiction  to  render  the  judgment  in  replevin, 
or  that  the  judgment  was  obtained  by  fraud. It  has  also  been  held  that  the 
fact  that  a  sum  of  money  due  on  an  open  account  between  plaintiff  and  defendant 
in  replevin  was  included  in  a  judgment  for  the  alternative  value  of  the  property 
is  available  to  the  surety  as  a  defense  pro  ianio ;  or  that  it  may  be  proved  in 
mitigation  of  damages  that  the  action  of  replevin  was  defeated  solely  because  it 
was  prematurely  commenced. Under  some  statutes,  if  defendant  fails  to  have 
his  damages  assessed  in  the  replevin  proceedings,  he  cannot  afterward  bring  a 
separate  action  against  plaintiff  and  his  sureties  on  the  replevin  bond  for  the 
amount  of  damages  suffered/^  unless  his  failure  to  do  so  is  caused  by  plaintiff's 
conduct  in  not  prosecuting  the  suit  to  final  judgment. 

e.  Estoppel  to  Set  Up  Defense.  As  a  general  rule,  plaintiff  in  replevin  and 
his  sureties  are  estopped  in  an  action  on  the  replevin  bond  to  set  up  any  matter 
of  defense  which  is  contradictory  to  or  inconsistent  with  the  material  recitals  in 
the  bond,^^  except  where  the  bond  is  void  in  its  inception  and  possesses  no  force 
or  validity.^*  Thus  where  the  value  of  the  property  is  recited  in  the  bond,  plaintiff 
in  replevin  is  estopped  thereby  in  an  action  on  the  bond  to  show  that  it  was  of 
less  value  than  the  amount  so  stated,®^  but  such  recital  does  not  estop  defendant 
in  replevin  from  showing  the  true  value  of  the  property.  Where  by  virtue  of 
the  replevin  bond  and  other  proceedings  in  replevin,  plaintiff  in  replevin  acquires 
and  retains  possession  of  the  property,  both  he  and  his  sureties  are  estopped  in  an 
action  on  the  replevin  bond  from  setting  up  any  matter  of  defense  that  disputes  the 
regularity  or  validity  of  the  bond,^^  or  of  the  proceedings  under  which  it  was 
obtained ;  or  that  disputes  the  levy  of  the  officer,  or  the  liability  of  the  property  on 
which  it  is  made;     or  that  disputes  the  regularity  of  the  replevin  proceedings,^ 


59,  52  Pac.  189;  Selby  v.  McQuillan,  59  Nebr. 
158,  80  N.  W.  504. 

87.  Kobinson  v.  Bonjour,  16  Colo.  App. 
458,  66  Pac.  451;  Caffrey  v.  Dudgeon,  38  Ind. 
512,  10  Am.  Rep.  126;  McBrayer  v.  Jordan, 
73  Nebr.  483,  103  N.  W.  50.  Gompare  Mc- 
Dermott  v.  Isbell,  4  Cal.  113  (holding  that, 
in  an  action  on  a  replevin  bond,  the  fact 
that  defendant  had  commenced  his  action  be- 
fore a  tribunal  incompetent  to  try  the  matter 
in  dispute  is  no  defense)  ;  Janssen  v.  Duncan, 
43  Colo.  286,  95  Pac.  922. 

88.  McBrayer  t\  Jordan,  73  Nebr.  483,  103 
N.  W.  50. 

89.  Lee  v.  Hastings,  13  Nebr.  508,  14 
N.  W.  476. 

90.  Davis  i\  Harding,  3  Allen  (Mass.)  302. 

91.  White  V,  Van  Houten,  51  Mo.  577. 

92.  Elliott  V.  Black,  45  Mo.  372;  Berg- 
hoff  V.  Heckwolf,  26  Mo.  511;  Morrison  v. 
Yancey,  23  Mo.  App.  670. 

93.  Collins  v.  Mitchell,  5  Fla.  364;  May 
V.  Johnson,  3  Ind.  449;  Auerbach  v.  Marks, 
10  Daly  (N.  Y.)  171.  And  see,  generally, 
Estoppel,  16  Cyc.  702. 

94.  Caffrey  v.  Dudgeon,  38  Ind.  512,  10 
Am.  Rep.  126;  Sturdevant  v.  Farmers',  etc., 
Bank,  62  Nebr.  472,  87  N.  W.  156.  But  see 
Walko  V.  Walko,  64  Conn.  74,  29  Atl.  243. 

95.  Wiseman  v.  Lynn,  39  Ind.  250;  Tuck 
V.  Moses,  58  Me.  461;  Miller  x.  Moses,  56  Me. 
128;  Howe  v.  Handley,  28  Me.  241;  Capital 
Lumbering  Co.  r.  Learned,  36  Oreg.  544,  59 
Pac.  454,  78  Am.  St.  Rep.  792;  Washington 
Ice  Co.  V.  Webster,  125  U.  S.  426,  8  S.  Ct. 
947,  31  L.  ed.  799;  Vulcan  Iron  Works  r. 
Cyclone  Steam  Snow  Plow  Co.,  48  Fed.  652 
[affirmed  in  52  Fed.  920,  3  C.  C.  A.  352]. 


Compare  West  v.  Caldwell,  23  N.  J.  L. 
736. 

96.  Tuck  V.  Moses,  58  Me.  461;  Miller  v. 
Moses,  56  Me.  128;  Thomas  v.  Spofford,  46 
Me.  408;  West  v.  Caldwell,  23  N.  J.  L.  736; 
Washington  Ice  Co.  v.  Webster,  125  U.  S. 
426,  8  S.  Ct.  947,  31  L.  ed.  799. 

97.  Douglass  v.  Unmack,  77  Conn.  181,  58 
Atl.  710,  107  Am.  St.  Rep.  25;  Hartlep  v. 
Cole,  120  Ind.  247,  22  N.  E.  130;  Trueblood 
V.  Knox,  73  Ind.  310  (holding  that  the  fact 
that  the  penalty  named  in  a  replevin  bond 
is  less  than  double  the  value  of  the  property, 
cannot  be  set  up  as  a  defense  in  a  suit  on  the 
bond,  after  the  writ  of  replevin  has  been 
issued  and  possession  of  the  property  ob- 
tained upon  it)  ;  Dale  r.  Heffner,  4  Baxt. 
(Tenn.)  217  (holding  that  a  surety  on  a 
replevin  bond  is  estopped  to  deny  its  validity 
on  the  ground  that  the  value  of  the  property 
attached  is  not  fixed  therein)  ;  Arthur  r. 
Sherman,  11  Wash.  254,  39  Pac.  670  (hold- 
ing that  plaintiff  in  roi)levin  who  takes  pos- 
session of  property  under  the  bond  is  es- 
topped to  deny  that  his  signature  was  fixed 
by  an  unauthorized  agent). 

Consideration. —  Where  plaintitY  in  roj^levin 
obtains  possession  of  the  pro]ierty  sued  for, 
he  and  his  sureties  are  estopped  from  aver- 
ring that  there  was  no  consideration  for  their 
undortakino-.  ]\IeFadden  r.  Fritz.  110  Ind.  1, 
10  N.  E.  120. 

98.  Dale  v.  Hofl'ner.  4  Baxt.  (Tenn.)  217. 

99.  Adlor  Potter.  57  Ala.  571;  Tedrick 
r.  Wells.  59  111.  App.  657. 

1.  Tedrick  r.  Wells.  59  111.  App.  657; 
McFadden  r.  Fritz,  110  Ind.  1.  10  N.  E.  120; 
INlcFadden  r.  Ross,  108  Ind.  512.  S  N.  E. 
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as  by  denying  the  jurisdiction  of  the  justice  who  issued  the  writ,^orof  the  trial 
court. ^  But  an  estoppel  as  to  one  condition  in  the  bond  does  not  necessarily 
operate  as  an  estoppel  as  to  a  separate  and  distinct  condition.^ 

d.  Set-Off  and  Counter-Claim.  Upon  principle,  a  set-off,  recoupment,  or 
counter-claim  should  be  allowed  in  an  action  on  a  replevin  bond  to  the  same 
extent  as  in  any  other  form  of  action.^  Thus  a  surety  on  a  replevin  bond  may 
avail  himself  of  any  set-off  or  counter-claim  that  might  be  interposed  by  the 
principal  obligor;  ^  and  although  the  action  is  brought  in  the  name  of  the  officer 
to  whom  the  bond  was  given,  defendant  therein  may  set  off  a  demand  against 
defendant  in  replevin  as  he  is  the  real  party  in  interest;  ^  but  the  claims  must  be 
due  between  all  the  parties  in  the  action  and  in  the  same  right. ^ 

4.  Parties  —  a.  Parties  Plaintiff  — •  (i)  In  General.  A  replevin  bond  is 
given  for  the  protection  of  both  the  officer  and  defendant  in  the  action,^  and  where 
the  officer  is  the  obligee  in  the  bond  he  may  sue  thereon  in  his  own  name,^^  and 
the  action  need  not  be  brought  in  his  name  of  office  but  may  be  in  his  individual 
name.^^  So  also  the  officer  having  the  legal  right  of  action  may  sue  upon  the 
bond,  at  least  in  so  far  as  defendants  to  such  action  are  concerned,  for  the  use  of 
whatever  person  he  chooses, and  it  is  not  necessary  that  such  person  should 
have  any  other  interest  in  or  connection  with  the  suit,^^  and  while  in  case  there 
are  several  defendants  in  the  replevin  action  the  officer  may  sue  for  the  use  of  all 
jointly  without  bringing  separate  actions, it  is  no  ground  of  objection  that  the 
action  is  brought  for  the  use  of  only  one  of  them.^^  Defendant  in  replevin  may 
also  sue  on  the  bond  in  the  name  of  the  officer  for  his  own  use.^®  The  persons 
named  as  obligees  in  the  bond  should  ordinarily  join  in  an  action  thereon  or  in 
case  of  failure  to  do  so  should  be  made  defendants;    but  where  in  replevin  against 


IGl;  Sammons  r.  Newman,  27  Ind.  508 
(holding  tliat  where  plaintiff  in  replevin  has 
obtained  possession  of  the  property  under  his 
writ,  neither  he  nor  his  sureties  can  be  per- 
mitted to  allege,  in  defense  of  an  action  on 
the  bond,  that  no  suit  was  pending  when  the 
bond  was  executed,  because  no  summons  ever 
issued  in  the  replevin  suit)  ;  Central  Nat. 
Bank  v.  Brecheisen,  65  Kan.  807,  70  Pac. 
895 ;  McCormick  Harvesting  Mach.  Co.  v. 
Fisher,  63  Kan.  199,  65  Pac.  223 ;  Stimer  t\ 
Allen,  88  Mich.  140,  50  N.  W.  107  (that  no 
affidavit  w^as  filed  with  the  justice  before  the 
writ  was  issued). 

Giving  a  delivery  bond  and  thereby  pre- 
venting the  delivery  of  the  property  to  plain- 
tiff in  replevin  -  estops  defendant  in  replevin, 
in  an  action  on  such  bond,  from  denying  the 
legal  existence  of  plaintiff.  Loaners'  Bank  v. 
Jacoby,  10  Hun  (N.  Y.)  143. 

2.  Fahnestock  v.  Gilliam,  77  111.  637; 
Bates  V.  William.s,  43  111.  494 ;  Harbaugh  v. 
Albertson,  102  Ind.  69,  1  K  E.  298. 

3.  Janssen  v,  Duncan,  43  Colo.  286,  95 
Pac.  922  {distinguishing  Bobinson  v.  Bon- 
jour,  16  Colo.  App.  458,  66  Pac.  451]. 

4.  Alderman  v.  Roesel,  52  S.  C.  162,  29 
S.  E.  385,  holding  that  an  estoppel  as  to  the 
condition  for  the  return  of  the  property  does 
not  necessarily  operate  as  an  estoppel  as  to 
the  condition  to  prosecute. 

5.  See,  generally,  Recoupment,  Set-Off, 
AND  Counter-claim,  ante,  p.  618.  See  also 
Henry  v.  Ferguson,  55  Mich.  399,  21  N.  W. 
381;  McKelvey  v.  McLean,  34  U.  C.  Q.  B. 
635. 

Use  of  goods. —  In  an  action  upon  a  re- 
plevin bond  a  set-off  cannot  be  claimed  for 
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the  use  by  defendant  in  replevin  of  their 
own  property  during  the  time  that  it  is 
voluntarily  left  in  their  possession,  from  the 
issuance  of  the  writ  to  the  actuf '  'aking  of 
the  property  by  plaintiff  in  replevin.  Pure 
Oil  Co.  V.  Terry,  16  Pa.  Super.  Ct.  337. 

6.  Seldner  v.  Smith,  40  Md.  602. 

7.  Engs  V.  Matson,  11  111.  App.  639;  Bals- 
ley  V.  Hoffman,  13  Pa.  St.  603,  holding  that 
the  surety  with  the  consent  of  his  principal 
may  set  off  a  judgment  obtained  by  his 
principal  against  defendant  in  replevin  for 
whose  use  the  action  on  the  bond  is  brought. 

8.  Coffin  V.  McLean,  80  N.  Y.  560;  Gor- 
man V.  Lenox,  15  Pet.  (U.  S.)  115,  10  L.  ed. 
680. 

In  an  action  upon  a  replevin  bond  executed 
in  favor  of  two  plaintiffs,  notes  held  against 
one  of  them  by  defendant  are  not  available 
as  a  set-off.  kinggenberg  v.  Hartman,  124 
Ind.  186,  24  N.  E.  987. 

9.  Humphrey  v.  Taggart,  38  111.  228;  Smith 
V.  Brown,  60  111.  App.  77;  Caldwell  v.  West, 
21  N.  J.  L.  411. 

10.  Ogle  V.  Smith,  2  Houst.   (Del.)  174. 

11.  Caldwell  v.  West,  21  N.  J.  L.  411. 

12.  Atkins  v.  Moore,  82  111.  240;  Tedrick 
V.  Wells,  59  111.  App.  657 ;  Smith  v.  Hertz,  37 
111.  App.  36.  See  also  Burgett  v.  Gilbert, 
107  111.  App.  351. 

13.  Atkins  v.  Moore,  82  111.  240;  Smith 
V.  Hertz,  37  HL  App.  36. 

14.  Koehler  v.  King,  119  111.  App.  6. 

15.  Buckmaster  v.  Beames,  9  111.  443. 

16.  Humphrey  V.  Tageart,  38  111.  228. 

17.  Kellar  v.  Carr,  119  Ind.  127,  21  N.  E. 
463,  holding,  however,  that  where  one  of  two 
obligees  sues  alone,  but  alleges  that  the  other 
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several  defendants  the  final  judgment  is  in  favor  of  only  one  of  them,  to  whom 
the  entire  property  is  awarded,  he  may  sue  on  the  bond  without  joining  the  other 
defendants  who  were  obhgees/^  and  if  one  of  two  obligees  is  insolvent  and  an 
assignee  is  appointed  after  the  taking  of  the  bond,  such  assignee  cannot  join  in 
an  action  thereon,  but  such  action  must  be  brought  in  the  name  of  the  other 
obligee  alone. An  action  on  the  bond  cannot  be  maintained  by  a  person  who  is 
neither  a  party  to  the  replevin  proceeding  nor  an  obHgee  in  the  bond;  and  where 
a  bond  is  given  to  defendant  named  in  the  suit  and  he  disclaims  any  interest  in 
the  property,  and  another  person  is  substituted  as  defendant  after  the  bond  is 
given  and  in  whose  favor  judgment  is  rendered,  such  person  cannot  sue  upon  the 
bond.^^  Where  the  bond  is  assignable  an  assignee  may  sue  thereon  in  his  own 
name,^  but  if  not  assignable  the  action  must  be  brought  in  the  name  of  the  officer 
to  whom  the  bond  was  given  for  the  use  of  the  person  beneficially  entitled.^^ 

(ii)  Where  Property  Was  Replevied  From  an  Officer.  Where 
property  is  replevied  from  an  officer  who  is  in  possession  thereof  by  virtue  of  an 
execution  or  attachment,  the  bond  taken  by  the  ofiicer  who  executes  the  wiit  of 
replevin  is  primarily  for  the  benefit  of  the  execution  or  attachment  creditor.^"*  In 
such  case  the  officer  executing  the  writ  of  replevin  and  to  whom  the  bond  is  given 
may  sue  thereon,^^  and  he  may  bring  his  action  for  the  joint  use  of  the  execution 
or  attachment  creditor  and  the  officer  who  was  defendant  in  the  action  of  replevin.^® 
An  action  on  the  bond  may  also  be  brought  jointly  by  the  execution  or  attach- 
ment creditor  and  the  officer  who  was  defendant  in  the  action  of  replevin, and 
where  there  are  different  creditors,  although  claiming  under  different  executions, 
they  may  join  in  such  action.^^  The  execution  or  attachment  creditor  may  also 
as  the  real  party  in  interest  sue  upon  the  bond  in  his  own  name,^^  without  joining 
the  ofiicer, and  where  the  property  replevied  was  taken  on  different  executions, 
the  different  execution  plaintiffs  may  join  in  an  action  on  the  bond.^^ 


obligee  who  is  not  joined  lias  no  interest  in 
the  action,  a  demurrer  for  defect  of  parties 
plaintiff  may  properly  be  overruled,  no  objec- 
tion being  made  to  the  non-joinder  of  such 
obligee  as  a  party  defendant. 

18.  Pilger  v.  Harder,  55  Nebr.  113,  75 
N.  W.  559. 

19.  Brown  v.  Brigham,  5  Allen  (Mass.) 
582. 

20.  Pipher  v.  Johnson,  108  Ind.  401,  9 
N.  E.  376. 

21.  Williams  v.  St.  Louis,  etc.,  R.  Co.,  8 
Mo.  App.  135. 

22.  Acker  v.  Finn,  5  Hill  (N.  Y.)  293 
(holding  that  under  2  Rev.  St.  §  64,  a  re- 
plevin bond  executed  to  a  coroner  may  be 
assigned  by  him  and  that  the  assignee  may 
sue  thereon  in  his  own  name)  ;  Charleston  v. 
Price,  1  McCord  (S.  C.)  299  (holding  that 
replevin  bonds  are  assignable  and  that  under 
the  statutes  the  assignee  may  sue  in  his  own 
name)  ;  Bacon  Langton,  9  U.  C.  C.  P.  410 
(holding  that  under  the  statutes  all  replevin 
bonds  are  assignable  and  tlie  assignee  may 
sue  in  his  own  name)  ;  Mevers  v.  Maybee,  10 
U.  C.  Q.  B.  200. 

Assignability  of  bond  see  supra,  VIT,  G, 
1,  c. 

23.  Waples  v.  Adkins,  5  Ilarr.  (Del.)  381 
(holding  that,  except  in  the  case  of  a  dis- 
tress for  rent,  a  replevin  bond  is  not  assign- 
able, and  that  the  action  thereon  must  be 
brought  in  the  name  of  the  officer)  ;  Balsley 
V.  HofTman,  13  Pa.  St.  603;  Krunibliaar  r. 
Stetler,  10  Pa.  Co.  Ct.  12  (holding  that  a 
bond  not  taken  under  the  act  of  1872,  relat- 


ing to  replevin  for  rent,  is  not  assignable  by 
the  sheriff  to  defendant  in  the  replevin 
action,  and  that  the  action  must  be  brought 
by  the  officer  for  the  use  of  such  defendant). 

24.  Quinnipiac  Brewing  Co.  v.  Hackbarth, 
74  Conn.  392,  50  Atl.  1023;  Kalm  v.  Gavit, 
23  Ind.  App.  274,  55  N.  E.  268. 

25.  Schott  V.  Youree,  142  111.  233,  31  X.  E. 
591  laffirming  41  111.  App.  476]  (holding 
further  that  if  the  bond  is  given  to  the 
officer  and  his  "  successors  in  office "  the 
action  is  properly  brought  by  the  officer  to 
whom  the  bond  is  given,  the  words  quoted 
being  without  legal  effect)  ;  Blatchford  r. 
Boyden,  122  111.  057,  13  K  E.  801  [affirming 
18  111.  App.  378]. 

26.  Blatchford  V.  Boyden,  122  III.  657,  13 
N.  E.  801  [affirming  18  111.  App.  378]. 

27.  Quinnipiac  Brewing  Co.  r.  Hackbarth, 
74  Conn.  392,  50  Atl.  1023;  ^Yalls  r.  John- 
son, 16  Ind.  374;  Kaufman  r.  Wessel.  14 
Nebr.  101,  15  N.  W.  219. 

Although  not  a  party  defendant  in  the  re- 
plevin action  the  execution  or  attachmont 
creditor  may  join  with  the  oflicor  in  an 
action  upon  the  bond.  Quinni]>iac  BVowing 
Co.  V.  Hackbarth,  74  Conn.  392.  50  Atl. 
1023. 

28.  Kaufman  v.  Wossol,  14  Nobr.  lOl.  15 
N.  \Y.  219. 

29.  Kahn  r,  Gavit,  23  Ind.  App.  274.  55 
N.  E.  268;  Loonie  r.  Swoenov,  1  :Mont.  584 
[affirmed  in  22  Wall.  208,  22  t.  cd.  727]. 

30.  Kahn  v.  Gavit,  23  Ind.  App.  274,  55 
N.  E.  268. 

31.  Thomas  v.  Irwin.  90  Tiid.  557. 
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(ill)  In  Actions  on  Redelivery  Bond.  Although  a  redelivery  bond  is 
given  to  the  officer,  plaintiff  in  replevin  is  the  real  party  in  interest  and  may 
sue  thereon  in  his  own  name,^^  and  he  should  sue  alone  without  joining  the  officer 
as  a  party.^^  If,  however,  the  action  is  brought  by  the  party  having  the  legal 
right  of  action,  defendant  cannot  object  that  it  is  not  brought  for  the  benefit  of 
the  proper  person.^*  Where  after  a  redelivery  bond  is  given  plaintiff  in  replevin 
dies  and  another  person  is  substituted  as  plaintiff,  the  bond  takes  effect  in  favor 
of  the  latter  party  who  may  maintain  an  action  thereon,^^  and  an  assignment  of 
the  judgment  recovered  against  defendant  in  replevin  operates  as  an  assignment 
of  the  redelivery  bond,  and  authorizes  the  assignee  as  the  real  party  in  interest  to 
sue  thereon  in  his  own  name.^® 

b.  Parties  Defendant  —  (i)  In  General.  If  plaintiff  in  the  replevin  action 
joins  in  the  execution 'of  the  replevin  bond,  he  may  be  sued  thereon  jointly  with 
the  sureties,^^  but  if  he  did  not  sign  the  bond  he  should  not  be  joined  as  a  party 
defendant. Where  the  Hability  of  the  obligors  is  joint  and  several  it  is  no  objec- 
tion that  one  of  them  is  not  joined  as  a  defendant,^^  and  where  the  first  bond 
filed  is  insufficient  in  amount  and  an  additional  bond  is  executed  with  a  different 
surety,  a  recovery  may  be  had  against  the  surety  on  the  first  bond  without  making 
the  surety  on  the  second  bond  a  party  to  the  action.*^ 

(ii)  In  Actions  on  Redelivery  Bond.  Where  several  defendants  who 
are  in  possession  of  different  parts  of  the  property  execute  a  joint  bond,  they  are 
jointly  liable  and  may  be  sued  jointly  together  with  the  sureties.*^ 

5.  Pleading  —  a.  Declaration  or  Complaint  —  (i)  In  General.  In  an  action 
on  a  replevin  bond  the  declaration  or  complaint  must  allege  every  fact  necessary 
to  authorize  a  recovery,^^  but  need  not  negative  matters  of  defense. It  must 
therefore  show  a  breach  of  the  condition  of  the  bond,*'*  but  if  a  breach  of  condition 
is  shown  it  is  not  necessary  that  the  breach  should  be  formally  assigned.*^  A 
breach  assigned  must  be  as  broad  as  the  condition  of  the  bond,*^  and  if  the  con- 
dition is  in  the  alternative  it  must  be  alleged  that  neither  condition  was  per- 
formed,*^ but  the  breach  need  not  be  assigned  in  any  broader  terms  than  the 


32.  Kimball  Co.  v.  Bleick,  24  Oreg.  59,  32 
Pac.  7G6. 

Assignment  of  bond. — Although  the  officer 
is  named  as  obligee  in  the  bond  it  seems  that 
plaintiff  in  replevin  as  the  real  party  in  in- 
terest might  sue  in  his  own  name  without 
any  assignment  of  the  bond,  but  he  may  cer- 
tainly sue  in  his  own  name  where  the  bond 
is  assigned  to  him  by  the  officer.  Smith  v. 
Stubbs,  16  Colo.  App.  130,  63  Pac.  955. 

33.  McBeth  v.  Van  Sickle,  6  Nev.  134, 
holding  that,  although  the  statute  requires 
the  bond  to  be  delivered  to  the  sheriff,  he  has 
no  interest  therein,  and  that  plaintiff  in  re- 
plevin as  the  only  person  interested  should 
sue  alone. 

34.  Conlin  v.  Butler,  10  Kulp  (Pa.)  273. 

35.  Emerson  v.  Booth,  51  Barb.  (N.  Y.) 
40. 

36.  Schlieman  v.  Bowlin,  36  Minn.  198, 
30  N.  W.  879. 

37.  Buck  V.  Lewis,  9  Minn.  314,  holding 
that  even  if  it  were  unnecessary  that  he 
should  be  joined  neither  he  nor  tlie  sureties 
can  complain. 

38.  Jackson  v.  Morgan,  167  Ind.  528,  78 
N.  E.  633. 

39.  Becker  v.  Ball,  18  U.  C.  Q.  B.  192. 

40.  Smith  v.  Whitten,  117  N.  C.  389,  23 
S.  E.  320. 

41.  Bovkin  v.  Rosenfield,  69  Tex.  115,  9 
S.  W.  318. 
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42.  Parrott  v.  Scott,  6  Mont.  340,  12  Pac. 
763 ;  Wetherbee  v.  Colby,  6  Vt.  647. 

Allegations  held  sufficient  to  state  a  cause 
of  action  on  the  bond  see  Keenan  v.  Wash- 
ington Liquor  Co.,  8  Ida.  383,  69  Pac.  112; 
Story  V.  O'Dea,  23  Ind.  326;  Dillon  v.  Sco- 
field,  11  Nebr.  419,  9  N.  W.  554;  Gould  v. 
Warner,  3  Wend.  (N.  Y.)  54;  Cooper  v.  Mc- 
Grew,  8  Oreg.  327. 

Aider  by  verdict. — A  defective  complaint 
may  be  helped  by  verdict.  An  objection 
that  it  does  not  allege  the  value  of  the 
property  should  be  taken  advantage  of  by 
demurrer,  and  if  not  so  taken  is  cured  by  ver- 
dict. Krumbhaar  v.  Stetler,  10  Pa.  Co.  Ct. 
12. 

43.  Parrott  v.  Scott,  6  Mont.  340,  12  Pac. 
763. 

44.  Barr  V.  McGary,  131  Pa.  St.  401,  19 
Atl.  45;  Duggan  v.  England,  Harp.  (S.  C.) 
215. 

Allegations  held  sufficient  to  show  a  breach 
of  the  condition  of  the  bond  see  Manning  v. 
Pierce,  3  111.  4;  Keyes  v.  McNulty,  14  Iowa 
484;  Cameron  v.  Boyle,  2  Greene  (Iowa) 
154;  Gorman  v.  Lenox,  15  Pet.  (U.  S.)  115, 
10  L.  ed.  680. 

45.  Hunter  v.  Sherman,  3  111.  539. 

46.  Colorado  Springs  Co.  v.  Hopkins,  5 
Colo.  206. 

47.  Duggan  v.  England,  Harp.  (S.  C.) 
215. 
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condition  of  the  bond.*^  The  complaint  should  describe  the  bond  by  setting 
forth  its  material  portions  either  literally  or  according  to  their  legal  effect;^^  so 
as  to  show  what  were  its  conditions,^^  and  must  allege  that  it  was  delivered ;  but 
the  complaint  need  not  show  who  were  the  principals  and  who  the  sureties  on 
the  bond,^^  or  allege  in  terms  that  the  bond  was  taken  in  pursuance  of  the  statute/^ 
nor  is  it  necessary  expressly  to  allege  that  the  bond  was  executed  in  behalf  of 
plaintiff  in  replevin,  if  it  shows  that  it  was  given  for  the  prosecution  of  such  suit,°* 
The  complaint  must  also  show  what  judgment  was  rendered  in  the  replevin  action. 
and  that  it  was  such  as  the  statute  requires,^®  and  a  failure  to  comply  with  such 
judgment;  "  but  it  is  sufficient  to  set  out  the  judgment  without  setting  out  the 
whole  record  of  the  replevin  suit/^  and  it  is  not  necessary  to  state  the  avowry  or 
cognizance/^  or  allege  the  issuing  and  return  of  execution  in  the  replevin  action.^* 
A  general  description  of  the  property  is  sufficient  in  an  action  on  the  bond/^  and 
it  is  not  necessary  to  allege  a  demand  for  the  property  replevied/^  or  the  issuing 
of  a  writ  retorno  habendo.^^  Under  some  statutes,  the  bond  or  a  copy  thereof 
must  be  filed  with  the  complaint ;  but  it  is  not  necessary  to  file  copies  of  the  writ 
of  replevin  and  the  return  of  the  officer  thereon,®^  or  a  transcript  of  the  record  in 
the  replevin  suit.®®  The  complaint  may  be  amended  as  in  other  civil  actions 
subject  to  the  rules  prevaihng  in  such  actions  generally.®^ 

(ii)  Allega  tions  as  to  Assignment  of  Bond.  Where  an  assignment  of 
the  bond  by  the  officer  is  necessary  in  order  to  authorize  the  party  beneficially 
interested  to  sue  thereon/^  the  complaint  must  allege  or  show  such  an  assignment/^ 


48.  Peck  V.  Wilson,  22  III.  205;  Hunter 
V.  Sherman,  3  111.  539. 

49.  Mills  V.  Gleason,  21  Cal.  274,  hold- 
ing that  it  is  not  sufficient  where  there  is 
no  other  description  of  the  bond  than  that 
it  corresponds  with  the  provisions  of  the 
statute,  but  that  the  defect  is  one  of  form 
rather  than  substance  and  the  condition 
must  be  taken  by  demurrer. 

50.  Barr  v,  McGary,  131  Pa.  St.  401,  19 
Atl.  45. 

51.  Parrott  v.  Scott,  6  Mont.  340,  12  Pac. 
763. 

52.  Shappendocia  v.  Spencer,  73  Ind.  133. 

53.  Shaw  V.  Tobias,  3  N.  Y.  188,  holding 
that  it  is  sufficient  if  the  instrument  as  set 
forth  is  in  accordance  with  the  statute. 

54.  Shaw  V.  Tobias,  3  N.  Y.  188. 

55.  Barr  t\  McGary,  131  Pa.  St.  401,  19 
Atl.  45. 

56.  Clary  v.  Holland,  24  Cal.  147,  holding 
•that  in  a  suit  against  the  sureties  on  a  re- 
plevin bond  a  complaint  is  not  sufficient 
which  does  not  aver  that  the  value  of  the 
property  was  found  by  the  jury,  and  that  an 
alternative  judgment  was  rendered,  as  pro- 
vided in  Pr.  Act,  §  200. 

57.  Barr  V.  McGary,  131  Pa.  St.  401,  19 
Atl.  45. 

The  complaint  should  allege  as  a  breach 
of  the  condition  of  the  bond,  a  failure  to  re- 
turn the  property  replevied  on  the  judgment 
in  the  replevin  suit.  Brown  v.  Brigham,  5 
Allen  (Mass.)  582. 

58.  Nunn  v.  Goodlett,  10  Ark.  89. 

59.  Gould  V.  Warner,  3  Wend.  (N.  Y.) 
54. 

60.  Jennison  v.  Haire,  29  Mich.  207.  Con- 
tra, Hershiser  r.  Jordan,  25  Nebr.  275,  41 
N,  W.  147. 

Necessity  of  execution  as  condition  prece- 
dent see  supra,  VII,  G,  2,  a. 


61.  Keenan  v.  Washington  Liquor  Co.,  8 
Ida.  383,  69  Pac.  112. 

Reference  to  writ. — A  declaration  in  which 
the  property  is  described  by  reference  to  the 
writ  of  replevin,  and  which  makes  profert  of 
the  record  and  proceedings  in  the  action  of 
replevin,  is  sufficient.  Cushenden  v.  Harman,^ 
2  Tylei   (Vt.)  431. 

62.  Wetherbee  v.  Colby,  6  Vt.  647 ;  Cushen- 
den V.  Harman,  2  Tyler  (Vt.)  431. 

63.  Hunter  v.-  Sherman,  3  111.  539 ;  Cowden 
V.  Pease,  10  Wend.  (N.  Y.)  333  (holding 
that,  although  the  issuing  and  return  of  such 
writ  is  essential  to  the  maintenance  of  the 
action,  it  is  merely  a  matter  of  proof  and 
need  not  be  alleged  in  the  declaration)  ; 
Knapp  V.  Colburn,  4  Wend.  (N.  Y.)  616. 

64.  Burtt  V.  Little,  12  Ind.  App.  567,  40 
N.  E.  929. 

65.  Shappendocia  v.  Spencer,  73  Ind.  133. 

66.  Sammons  v.  Newman,  27  Ind.  508, 
holding  that  if  such  transcript  of  the  pro- 
ceedings in  the  replevin  suit  is  filed  with  the 
complaint  it  is  not  cause  for  demurrer,  but 
that  the  court  may  strike  it  out  on  motion. 

67.  Truitt  v.  Collins,  2  Pennew.  (Del.)  36, 
45  Atl.  541  (where  plaintiff  was  allowed  to 
amend  his  pleading  from  an  action  by  plain- 
tiff as  assignee  of  the  sheriff  to  one  by  the 
sheriff  for  the  use  of  plaintiff)  ;  Keenan 
V.  Washington  Liquor  Co..  8  Ida.  383,  69  Pac. 
112;  Wheat  c.  Cattcrlin,  23  Ind.  85  (hold- 
ing that  where  the  proceedings  in  an  action 
of  replevin  are  reviewed  and  corrected  dur- 
ing the  pendency  of  an  action  on  the  re- 
plevin bond,  the  court  may  allow  the  com- 
plaint in  an  action  on  the  bond  to  be 
amended  by  adding  the  proceedings  and  judg- 
ment on  review) . 

68.  See  supra,  VIL  G,  2,  c. 

69.  Nunn  r.  Goodlett.  10  Ark.  89;  Greer 
r.  Howard,  41   Oliio  St.  591.  holding  that 
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and  that  it  was  made  before  the  action  on  the  bond  was  brought/^  and  where 
such  bonds  are  assignable  only  in  certain  cases  the  complaint  must  show  that  the 
bond  in  question  was  assignable. '^^  If  the  complaint  alleges  an  assignment  of 
the  bond  it  is  not  necessary  to  allege  that  the  judgment  in  the  action  was  also 
assigned;  and  conversely  it  seems  that  as  an  assignment  of  the  judgment  operates 
as  an  assignment  of  the  bond,  it  is  sufficient  merely  to  allege  an  assignment  of 
the  judgment. '^^  If  no  assignment  is  necessary  in  order  to  authorize  the  action 
on  the  bond,  it  is  not  necessary  that  the  complaint  should  allege  an  assignment.'^* 
(ill)  In  Actions  on  Redelivery  Bond.  In  an  action  on  a  redelivery 
bond  the  declaration  or  complaint  must  allege  that  the  officer  returned  the  prop- 
erty to  defendant/^  and  that  such  delivery  was  procured  by  means  of  the  under- 
taking sued  on;  but  it  is  not  necessary  expressly  to  allege  that  the  bond  was 
given  in  an  action  of  replevin  if  the  bond  is  set  out  in  the  complaint  and  its  recitals 
show  that  it  was  given  in  such  an  action/^  and  as  plaintiff  in  replevin  may  sue  on 
a  redelivery  bond  without  an  assignment  thereof,  it  is  not  necessary  to  allege  an 
assignment  in  the  complaint.''^  The  complaint  must  show  a  breach  of  the  con- 
dition of  the  bond/*^  and  the  breach  assigned  must  be  as  broad  as  the  condition. 
The  complaint  must  allege  the  rendition  of  a  judgment  in  favor  of  plaintiff  in  the 
action  of  replevin, and  must  allege  facts  showing  that  the  judgment  rendered 
was  one  authorized  by  law,^  and  where  the  judgment  in  the  action  of  replevin 
is  in  the  alternative  for  a  return  of  the  property  or  its  value,  the  complaint  must 
allege  that  neither  condition  has  been  performed ;  but  if  it  is  alleged  that  defend- 
ant has  failed  to  pay  the  judgment,  it  is  not  necessary  to  allege  that  it  remains 
in  full  force  and  unappealed  from.^"^  It  is  not  necessary  to  allege  the  regularity 
of  the  proceedings  in  the  replevin  suit,^^  it  being  sufficient  to  allege  the  rendition 
of  judgment,^®  and  it  is  not  necessary  to  allege  that  execution  has  been  issued 


where  the  property  was  replevied  from  an 
officer  holding  the  same  under  an  execution, 
the  complaint  in  an  action  on  the  bond  by 
plaintiff  in  such  action  must  allege  an  as- 
signment of  the  bond  or  the  judgment  in 
replevin,  which  would  have  effected  an  as- 
signment of  the  bond,  or  allege  a  refusal  on 
the  part  of  the  sheriff  to  assign  the  bond  or 
judgment  or  enforce  the  bond. 

70.  Nunn  v.  Goodlett,  10  Ark.  89,  holding, 
however,  that  the  complaint  need  not  allege 
the  exact  date  of  the  assignment  if  it  shows 
that  the  assignment  was  before  the  action  on 
the  bond  was  brought. 

71.  Knapp  v.  Colburn,  4  Wend.  (N.  Y.) 
616,  holding  that  a  replevin  bond  is  assign- 
able only  in  cases  where  the  goods  replevied 
were  taken  as  a  distress  for  rent,  and  that 
such  fact  must  be  averred  in  a  declaration 
by  assignees  or  it  Avill  be  bad. 

'72.  Morange  v.  Mudge,  6  Abb.  Pr.  (N.  Y.) 
243. 

73.  See  Greer  v.  Howard,  41  Ohio  St.  591, 
where,  however,  the  complaint  failed  to 
allege  an  assignment  of  either  the  bond  or 
the  judgment. 

74.  Parrott  v.  Scott,  6  Mont.  340,  12  Pac. 
763. 

75.  Nickerson  v.  Chatterton,  7  Cal.  568; 
Barton  v.  Donnelly,  6  Misc.  (N.  Y.)  473,  27 
N.  Y.  Suppl.  525.  But  see  Slack  v.  Heath,  4 
E.  D.  Smith  (N.  Y.)  95,  1  Abb.  Pr.  331. 

But  if  the  bond  itself  states  that  the  prop- 
erty was  returned  to  defendant  and  the  bond 
is  made  a  part  of  the  petition,  no  further 
allegation  as  to  the  return  of  the  property 
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is  necessary.  O'Loughlin  v.  Carr,  9  Kan. 
App.  818,  60  Pac.  478. 

76.  Barton  v.  Donnelly,  6  Misc.  (N.  Y.) 
473,  27  N.  Y.  Suppl.  525. 

77.  Slack  V.  Heath,  4  E.  D.  Smith  (N.  Y.) 
95,  1  Abb.  Pr.  331. 

78.  Hedderick  v.  Pontet,  6  Mont.  345,  12 
Pac.  765. 

79.  Colorado  Springs  Co.  v.  Hopkins,  5 
Colo.  206,  holding  that  where  the  bond  is 
conditioned  to  deliver  the  property  "  in  case 
the  return  thereof  shall  be  awarded,"  it  is 
not  sufficient  merely  to  allege  a  failure  to 
return  the  property,  but  in  order  to  show  a 
breach  of  the  bond  it  must  be  alleged  that 
an  order  was  made  for  its  return. 

Allegations  held  sufficient  generally  see 
Fisse  V.  Katzentine,  93  Ind.  490.  An  allega- 
tion that  the  judgment  remains  in  full  force 
and  effect  and  is  wholly  unpaid  is  sufficient 
to  show  a  breach  of  the  bond.  Terry  v. 
Johnson,  109  Ky.  589,  60  S.  W.  300,  22  Ky. 
L.  Rep.  1210. 

80.  Colorado  Springs  Co.  v.  Hopkins,  5 
Colo.  206. 

81.  Eldred  v.  Bennett,  33  Pa.  St.  183. 

82.  Nickerson  v.  Chatterton,  7  Cal.  568. 
See  also  New  England  Furniture,  etc.,  Co.  v. 
Bryant,  64  Minn.  256,  66  N.  W.  974. 

83.  Nickerson  v.  Chatterton,  7  Cal.  568. 

84.  Blackburn  v.  Crowder,  108  Ind.  238,  9 
N.  E.  108. 

85.  Slack  V.  Heath,  4  E.  D.  Smith  (N.  Y.) 
95,  1  Abb.  Pr.  331. 

86.  O'Loughlin  v.  Carr,  9  Kan.  App.  818, 
60  Pac.  478. 
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against  defendant  and  returned  unsatisfied.^^  It  is  not  necessary  that  the  bond 
or  a  copy  thereof  should  be  filed  with  the  complaint/^  unless  the  statute  so  requires.^* 
A  defect  in  the  complaint  which  is  not  objected  to  may  be  cured  by  verdict. 

b.  Plea,  Answer,  and  Affidavit  of  Defense  —  (i)  In  General.  In  an  action 
on  a  replevin  bond  the  plea  or  answer  must  present  a  good  defense  to  the  action/^ 
and  in  traversing  the  allegations  of  the  complaint  should  do  so  directly  and  not 
inferentially,  as  by  setting  up  facts  inconsistent  with  what  is  there  alleged.  So 
also  the  allegations  of  the  plea  or  answer  must  not  be  repugnant  to  each  other/^ 
or  tender  an  immaterial  issue,  as  by  tendering  issue  only  upon  an  allegation  of 
the  complaint,  which  is  mere  surplusage.  While  a  plea  which  purports  to  answer 
only  a  part  of  the  action  is  good  so  far  as  it  goes/''  a  plea  to  the  whole  declaration 
or  complaint  which  is  an  answer  to  only  a  part  thereof  is  bad/^  since  it  must  be 
sufficient  as  to  all  breaches  of  the  conditions  of  the  bond  which  are  well  assigned 
in  the  declaration  or  complaint. Fraud  or  collusion  in  regard  to  the  procuring 
of  the  judgment  in  the  action  of  replevin  may  be  pleaded  as  a  defense/^  but  the 
facts  constituting  the  alleged  fraud  or  collusion  must  be  set  out.^  A  plea  of 
nil  debet  is  not  a  proper  plea  in  an  action  on  a  replevin  bond ;  ^  and  where  the  com- 
plaint sets  out  the  condition  and  alleges  special  breaches,  a  plea  of  general  per- 
formance,^ or  a  plea  of  non  damnificatus  is  bad.*  A  plea  of  nul  tiel  record  is  bad 
where  no  record  is  averred  in  the  declaration,^  and  although  the  complaint  alleges 
an  award  of  retorno  habendo  by  a  court  of  record,  a  plea  of  nul  tiel  record  is  not 
proper,  since  the  action  is  not  founded  upon  the  record  but  upon  the  bond,^  and 
a  plea  denying  that  plaintiff  had  any  property  in  the  goods  replevied  is  bad  where 
no  such  property  is  averred  in  the  declaration.'^    Matters  in  excuse  of  a  breach 


87.  Slack  V.  Heath,  4  E.  D.  Smith  (N.  Y.) 
95,  1  Abb.  Pr.  331. 

88.  Terry  v.  Johnson,  109  Ky.  589,  60 
S.  W.  300,  22  Ky.  L.  Rep.  1210. 

89.  Blackburn  v.  Crowder,  108  Ind.  238, 
9  N.  E.  108,  holding  that  under  a  statute  re- 
quiring the  bond  or  a  copy  thereof  to  be  filed 
with  the  complaint,  if  there  is  a  variance 
between  the  recitals  of  the  complaint  and 
those  of  the  bond  filed  therewith,  the  latter 
will  control. 

90.  Chaff'ee  v.  Sangston,  10  Watts  (Pa.) 
265. 

91.  Bradley  v.  Reynolds,  61  Conn.  271,  23 
Atl.  928;  Goelz  v.  Joerg,  64  111.  114;  Palmer 
V.  Emery,  91  111.  App.  207. 

Plea  insufficient. — A  plea  that  plaintiff 
ought  not  to  maintain  his  action  because  the 
suit  in  replevin  was  dismissed  by  agreement 
of  the  parties  is  bad  because  it  attempts  to 
set  up  a  parol  dispensation  of  a  specialty,  and 
because  the  agreement  would  not  include  an 
agreement  to  dispense  with  a  return  of  the 
property,  \vithout  which  the  dismissal  would 
itself  be  a  breach  of  the  bond.  O'Neal  v. 
Wade,  3  Ind.  410.  A  plea  alleging  that  de- 
fendant commenced  an  action  of  replevin  with- 
out any  delay  and  "  from  thence  hitherto  has 
continued  and  prosecuted  his  said  suit,  as  in 
the  said  condition  is  mentioned "  is  insuffi- 
cient for  not  alleging  that  the  suit  was  prose- 
cuted without  delay.  Casswell  v.  Catton,  9 
U.  C.  Q.  B.  282. 

92.  Perrigo  Gold  Min.,  etc.,  Co.  v.  Grimes, 
2  Colo.  651. 

93.  Wright  V.  Card,  16  R.  I.  719,  19  Atl. 
709,  holding  that  a  plea  setting  up  matters 
of  confession  and  avoidance  and  then  alleging 
a  general  performance  is  bad  for  repugnancy. 
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94.  Barbour  v.  Perry,  41  111.  App.  613. 

95.  Bradley  v.  Reynolds,  61  Conn.  271,  23 
Atl.  928. 

96.  See  Wright  v.  Card,  16  R.  I.  719,  19 
Atl.  709. 

97.  Sopris  v.  Lilly,  1  Colo.  266;  Goelz  v. 
Joerg,  64  111.  114;  Humphrey  v.  Taggart,  38 
111.  228;  Palmer  v.  Emery,  91  111.  App.  207; 
Fellheimer  v-.  Hainline,  65  111.  App.  384; 
Larson  v.  Laird,  36  111.  App.  402;  Morehead 
f.  Yeazel,  10  111.  App.  263;  Lindsay  f.  Blood, 
2  Mass.  518;  Wood  t\  Franklin,  30  Fed.  Cas. 
No.  17,946,  2  Cranch  C.  C.  115. 

98.  Sopris  v.  Lilly,  1  Colo.  266. 

99.  Wright  V.  Card,  16  R.  I.  719,  19  Atl. 
709. 

1.  Bradley  t\  Reynolds,  61  Conn.  271,  23 
Atl.  928.  See  also  Wright  v.  Card,  16  R.  I. 
719,  19  Atl.  709,  where  the  allegations  were 
held  to  be  insufficient. 

2.  King  V.  Ramsay,  13  111.  619;  Fellheimer 
V.  Hainline,  65  111.  App.  384. 

3.  Gorman  v.  Lenox,  15  Pet.  (U.  S.)  115, 
10  L.  ed.  680  [affirming  15  Fed.  Cas.  No. 
8,246,  5  Cranch  C.  C.  531];  Wood  p.  Franklin, 
30  Fed.  Cas.  No.  17,946,  2  Cranch  C.  C.  115. 
Compare  Doogan  r.  Tyson,  6  Gill  »S:  J.  (Md.) 
453,  holding  that  wliothcr  a  plea  of  general 
performance  is  a  correct  plea  or  not,  if  in- 
correct it  can  only  be  objected  to  by  special 
demuvroi'. 

4.  Wood  V.  Franklin,  30  Fed.  Cas.  No. 
17,946,  2  Cranch  C.  C.  115. 

5.  Wood  V.  Franklin.  30  Fed.  Cas.  No. 
17,946,  2  Cranch  C.  C.  115. 

6.  Fellheimer  v.  Hainline,  65  111.  App. 
3S4. 

7.  Wood  r.  Franklin,  30  Fed.  Cas.  No. 
17,946,  2  Cranch  C.  C.  115. 
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of  condition  of  the  bond  cannot  be  availed  of  unless  specially  pleaded;^  but  ordina- 
rily facts  and  circumstances  which  are  merely  in  mitigation  of  damages  need  not,* 
and  should  not  be  pleaded/*^  and  a  plea  which  does  not  answer  any  or  any  part  of 
the  breaches  alleged,  but  merely  sets  up  matters  which  would  be  properly  considered 
in  mitigation  of  damages,  is  bad.^^  In  some  jurisdictions,  however,  by  statute 
defendant  may  plead  in  mitigation  of  damages  that  the  merits  of  the  case  were 
not  determined  in  the  action  of  replevin  and  may  set  up  his  title  to  the  property 
in  question;  but  such  plea  is  not  good  if  pleaded  in  bar  of  the  whole  cause  of 
action  as  it  does  not  answer  the  whole  declaration/^  The  practice  varies  in  differ- 
ent jurisdictions  as  to  the  necessity  of  filing  an  affidavit  of  merits  or  defense  in 
an  action  on  a  replevin  bond.^* 

(ii)  In  Actions  on  Redelivery  Bond.  In  an  action  on  a  redelivery 
bond  the  plea  or  answer  must  allege  facts  which  if  true  present  a  good  defense 
to  the  action;  and  where  the  declaration  or  complaint  sets  out  the  conditions 
of  the  bond  and  specially  assigns  breaches,  the  plea  or  answer  should  traverse 
the  breaches  as  laid  and  conclude  to  the  country.^^  An  answer  is  insufficient  if 
it  neither  contradicts  any  material  allegation  of  the  complaint  nor  sets  up  any  new 
matter  constituting  a  defense ;  and  an  answer  made  on  information  and  belief 
is  insufficient  where  the  facts  alleged  are  necessarily  within  the  knowledge  of  the 
party  pleading.^^  In  an  action  on  a  redelivery  bond  no  affidavit  of  defense  is 
necessary. 

e.  Other  Pleadings.  The  rules  of  pleading  applicable  in  civil  actions  gener- 
ally apply  with  regard  to  the  replication  or  reply,^^  and  to  the  subsequent  plead- 
ings.^^ A  party  who  by  replication  waives  an  objection  to  a  formal  defect  in 
the  plea  cannot  afterward  avail  himself  of  such  objection.^^ 

6.  Evidence  —  a.  Presumptions  and  Burden  of  Proof.  In  an  action  on  a 
replevin  bond  the  burden  is  upon  plaintiff  to  show  a  breach  of  the  conditions  of 
the  bond,^*  and  upon  defendant  to  establish  any  matters  of  defense  or  in  mitiga- 
tion of  damages.^'^    In  the  absence  of  evidence  of  the  value  of  the  property  at 


8.  Smith  V.  Bowers,  2  Nebr.  (Unoff.)  611, 
89  N.  W.  596. 

9.  Bradley  v.  Reynolds,  61  Conn.  271,  23 
Atl.  928. 

10.  Sammons  v.  Newman,  27  Ind.  508; 
Smith  V.  Lisher,  23  Ind.  500. 

11.  Wright  V.  Card,  16  R.  I.  719,  19  Atl. 
709. 

12.  Chinn  v.  McCoy,  19  111.  604.  See  also 
supra,  VII,  E,  1,  a,  b. 

Form  of  plea. —  Under  such  statute  defend- 
ant must  affirmatively  state  in  his  plea  why 
the  merits  were  not  so  determined,  and  enough 
of  the  proceedings  in  the  former  action  should 
be  set  forth  to  enable  the  court  to  decide 
on  demurrer  whether  the  right  of  property 
was  determined.  King  v.  Ramsay,  13  111. 
619. 

13.  Morehead  v.  Yeazel,  10  111.  App.  263. 
See  also  King  v.  Ramsay,  13  111.  619. 

14.  See  Peck  v.  Wilson,  22  111.  205  (hold- 
ing that  a  plea  in  an  action  on  a  replevin 
bond  should  not  be  stricken  from  the  files  for 
want  of  an  affidavit  of  merits)  ;  Barr  v.  Mc- 
Gary,  131  Pa.  St.  401,  19  Atl.  45  (holding 
that  an  affidavit  of  defense  is  necessary  where 
plaintiff  has  complied  with  the  Pennsylvania 
Practice  Act  of  1887,  without  regard  to  the 
affidavit  of  defense  law  or  cases  arising  under 
its  provisions) . 

Affidavit  of  merits  or  defense  generally  see 
Pleading,  31  Cyc.  231. 

15.  Smith  V.  Stubbs,  16  Colo.  App.  130,  63 
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Pac.  955;  Adams  V.  Wiesenthal,  69  N.  J.  L. 
65,  54  Atl.  516. 

16.  Adams  v.  Wiesenthal,  69  N.  J.  L.  65, 
54  Atl.  516. 

17.  Livingston  v.  Hammer,  7  Bosw.  (N.  Y.) 
670,  holding  such  an  answer  to  be  frivolous. 

18.  Smith  V.  Stubbs,  16  Colo.  App.  130,  63 
Pac.  955. 

19.  Elliott  V.  Kunszig,  9  Wkly.  Notes  Cas. 
(Pa.)  542. 

20.  See,  generally.  Pleading,  31  Cyc.  241. 

21.  See  Clark  v.  Hanchett,  40  111.  App.  212 
(replication  held  defective)  ;  Doogan  v.  Tyson, 
6  Gill  &  J.  (Md.)  453  (holding  that, where 
defendant  pleads  a  general  performance,  plain- 
tiff must  show  his  cause  of  action  in  his  rep- 
lication, stating  the  breaches  of  conditions 
of  the  bond  upon  which  he  intends  to  rely ) . 

22.  Clark  v.  Hanchett,  40  111.  App.  212, 
holding  that  in  the  particular  case  the  sus- 
taining of  a  demurrer  to  the  rejoinder  was 
not  prejudicial  to  defendant. 

23.  Fellheimer  v.  Hainline,  65  111.  App. 
384. 

24.  Gallup  V.  Wortmann,  11  Colo.  App. 
308,  53  Pac.  247. 

25.  Fabian  v.  Traeger,  215  111.  220,  74 
N.  E.  131  [affirming  117  111.  App.  176];  Ste- 
vison  V.  Ernest,  80  111.  513  (holding  that 
where  defendant  pleads  in  mitigation  of  dam- 
ages that  the  action  of  replevin  was  dismissed 
without  the  merits  of  the  action  being  tried, 
and  sets  up  his  title  to  the  property,  the  bur- 
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the  time  of  the  trial,  it  will  be  presumed  to  be  of  the  same  value  as  found  by  the 
court  at  the  time  it  was  replevied.^® 

b.  Admissibility  —  (i)  In  General.  In  actions  on  replevin  bonds  the  ordinary 
rules  of  evidence  in  civil  actions  apply,^^  and  subject  to  such  rules  and  except  as 
to  matters  conclusively  determined  in  the  replevin  action,^^  evidence  which  is 
relevant  to  any  of  the  material  facts  in  issue  is  admissible,^^  while  evidence  that 
is  irrelevant  or  immaterial  is  not  admissible.^^  The  afiidavit,^^  declaration,  or  peti- 
tion,^^  writ  and  indorsement  thereon,^^  and  other  papers  and  files  in  the  replevin 
suit,  if  properly  identified,  are  admissible, and  such  record  constitutes  the  proper 
means  of  showing  the  subject-matter  of  that  suit.^^  The  bond  itself  is  also  admis- 
sible in  evidence  where  its  execution  is  sufficiently  proved.^^  It  is  error  to  refuse 
to  permit  plaintiff  to  prove  that  the  property  has  not  been  returned  as  the  con- 
dition of  the  bond  required,^^  and  where  the  value  of  the  property  is  a  material 
issue  as  affecting  plaintiff's  damages  it  is  error  to  exclude  evidence  of  such  value. 
In  an  action  on  a  redelivery  bond,  testimony  relating  to  the  condition  of  the 
property  at  a  time  long  subsequent  to  the  bringing  of  the  suit  is  properly  rejected. 

(ii)  Evidence  of  Damages.  Any  evidence  is  admissible  which  tends  to 
show  the  damages  actually  sustained  after  judgment  in  the  replevin  action  by 
reason  of  a  failure  to  return  the  property  in  accordance  with  such  judgment,^ 
and  while,  under  a  general  breach  assigned,  evidence  of  damages  suffered  by  a 
detention  of  the  property  prior  to  an  order  of  return  is  admissible,^^  yet  it  must 
be  evidence  of  what  the  damages  in  fact  were,  without  any  reference  to  the  former 
assessment. The  opinion  of  third  persons  as  to  the  possible  profits  which  plain- 


den  is  upon  him  to  prove  such  title)  ;  Clap- 
ham  V.  Crabtree,  72  Me.  473;  Siebolt  v. 
Konatz  Saddlery  Co.,  15  N.  D.  87,  106  N.  W. 
564. 

26.  Monday  v.  Vance,  (Tex.  Civ.  App. 
1899)  51  S.  W.  346. 

27.  See,  generally,  Evidence,  16  Cyc.  821. 

28.  Conclusiveness  of  adjudication  in  re- 
plevin see  supra,  VII,  E. 

29.  Perrigo  Gold  Min.,  etc.,  Co.  v>.  Grimes, 
2  Colo.  651;  Bolton  v.  Nitz,  88  Mich.  354,  50 
N.  W.  291;  Siebolt  v.  Konatz  Saddlery  Co., 
15  N.  D.  87,  106  N.  W.  564;  Knott  v.  Sher- 
man, 7  S.  D.  522,  64  N.  W.  542. 

30.  Janssen  v.  Duncan,  43  Colo.  286,  95 
Pac.  922;  Martin  v.  Hertz,  224  111.  84,  79 
N.  E.  558  {affirming  118  111.  App.  297]  ;  Han- 
chett  V.  Buckley,  27  111.  App.  159. 

Evidence  held  inadmissible  see  Schrader  v. 
Wolflin,  21  Ind.  238;  Pye  v.  Wood,  3  Harr. 
&  J.  (Md.)  504. 

31.  Stevison  v.  Earnest,  80  111.  513;  Love 
V.  People,  94  111.  App.  237,  holding  that  the 
affidavit  made  by  a  plaintiff  in  a  replevin 
suit  is  competent  evidence  against  him  in  a 
suit  on  the  bond. 

32.  Stevison  v.  Earnest,  80  111.  513;  Mc- 
Ginnis  v.  Hart,  6  Iowa  204. 

33.  Stevison  v.  Earnest,  80  111.  513;  Mc- 
Ginnis  v.  Hart,  6  Iowa  204 ;  West  v.  Caldwell, 
23  N.  J.  L.  736. 

34.  Stevison  v.  Earnest,  80  111.  513;  Woods 
V.  Kessler,  93  Ind.  356 ;  West  v.  Caldwell,  23 
N.  J.  L.  736. 

The  dismissal  of  the  replevin  suit  does  not 
remove  the  papers  from  the  record,  and  the 
admission  of  such  papers  in  evidence  in  an 
action  on  the  bond  is  not  error.  Woods  v. 
Kessler,  93  Ind.  356. 

Form  of  execution. — An  execution  in  favor 


of  defendant  issued  in  the  form  of  an  execu- 
tion in  favor  of  a  plaintiff  in  assumpsit  can- 
not be  considered  as  an  execution  in  the  re- 
plevin suit  and  is  not  admissible  in  an  action 
against  the  sureties  on  the  bond  where  under 
the  law  they  are  not  liable  until  execution 
has  been  issued  in  that  suit  and  returned  un- 
satisfied. Eaton  V.  Campbell,  2  Mich.  N.  P. 
10. 

35.  McGinnis  v.  Hart,  6  Iowa  204. 

36.  McFadden  v.  Ross,  108  Ind.  512,  8 
N.  E.  161,  holding  that  where  defendants 
admit  the  genuineness  of  their  signature  to 
the  bond  and  the  approval  of  the  sheriff'  is 
indorsed  thereon  as  of  the  date  of  the  com- 
mencement of  the  suit  its  execution  is  suffi- 
ciently proved  to  authorize  its  admission  in 
evidence. 

Copy  of  lost  bond. —  Where,  prior  to  the 
dismissal  of  a  replevin  suit,  the  affidavit, 
writ,  and  bond  were  lost,  and  plaintilF 
therein  obtained  leave  to  substitute  copies, 
he  could  not  complain,  in  a  suit  upon  the 
bond,  that  the  copy  of  the  bond  was  intro- 
duced in  evidence  against  him.  Fleet  v. 
Hertz,  201  111.  594,  66  N.  E.  858.  94  St. 
Rep.  192  [reversinq  98  III.  Ap]).  564]. 

37.  Smith  r.  Pries.  21  111.  650. 

38.  Siebolt  r.  Konatz  Saddlery  Co.,  15 
N.  D.  87,  106  N.  W.  564. 

39.  Johnson  r.  IMason,  70  N.  J.  L.  13.  56 
Atl.  137. 

40.  Miltimore  r.  Bottom.  6C)  Vt.  168.  28 
Atl.  872. 

41.  Shepard  r.  BnttorlioUl.  A\    111.  Tii. 

42.  Shoimrd  r.  Butterliolil.  41  111.  76. 
lioldiiig  that  when  plaintitV  in  an  action  of 
replevin  is  nonsuited,  and  tlie  court  orchM's  a 
return  of  the  ])roperty.  and  damages  are  as- 
sessed  for   its   detention,   eviilence  of  such 
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tiff  might  have  realized  if  he  had  not  been  deprived  of  the  property  replevied  is 
not  admissible.^^ 

(ill)  Evidence  in  Mitigation  of  Damages.  Since  a  replevin  bond  is 
one  of  indemnity  only/*  defendant  in  an  action  on  the  bond  is  entitled  to  show 
that  the  actual  damage  sustained  by  plaintiff  was  less  than  the  value  of  the  prop- 
erty replevied/^  and  to  introduce  evidence  of  any  fact  proper  to  be  considered  in 
mitigation  of  damages.*^  What  evidence  is  so  admissible  depends  upon  the 
rights  decided  in  the  replevin  action  and  the  nature  of  the  bond;  ^'^  but  since  a 
judgment  for  defendant  in  replevin  does  not  necessarily  determine  the  title  to 
the  property/^  defendant  in  the  action  on  the  bond  is  entitled  to  show  that  it 
was  not  determined  in  such  suit;  to  show  in  mitigation  of  damages  the  right 
upon  which  defendant  in  replevin  recovered;  and  to  show  that  he  was  not  the 
owner  of  the  property/^  that  he  had  merely  a  qualified  interest  therein  and  the 
extent  of  such  interest'/^  that  the  interest  which  he  had  has  ceased  to  exist  ^*  or 
was  a  mere  possessory  right/^  or  that  plaintiff  in  replevin  was  in  fact  the  owner 
of  the  property ;  and  although  the  question  of  title  was  decided  in  the  action  of 
replevin,  defendant  in  the  action  on  the  bond  may  show  in  mitigation  of  damages 
that  such  title  was  of  short  duration  and  was  terminated  by  contract  shortly  after 
such  judgment. ^'^  Evidence  is  also  admissible  to  show  that  plaintiff  has  received 
the  value  of  the  property  replevied/^  and  in  an  action  on  a  bond  given  in  replevin 
for  goods  distrained  for  rent  defendant  may  show  in  mitigation  of  damages  that 
there  was  no  rent  in  arrear.^^  In  an  action  on  a  redelivery  bond  where  the  judg- 
ment in  replevin  was  for  a  return  of  the  property  or  a  certain  sum  as  its  value, 
defendant  may  show  in  mitigation  of  damages  that  he  offered  to  return  the  prop- 
erty without  unreasonable  delay  and  did  return  it  before  the  commencement 
of  the  action  on  the  bond.^° 


assessment  is  not  admissible  in  an  action 
subsequently  brought  on  the  replevin  bond. 

43.  Crabbs  v.  Koontz,  69  Md.  59,  13  Atl. 
591,  holding  that  while  plaintiff  may  recover 
for  a  loss  of  profits  if  proved  with  reason- 
able certainty,  the  mere  opinion  of  a  witness 
as  to  future  profits  has  not  that  element  of 
certainty  necessary  as  a  basis  for  estimat- 
ing damages. 

44.  Crabbs  v.  Koontz,  69  Md.  59,  13  Atl. 
591;  Mason  v.  Sumner,  22  Md.  312;  Belt  v. 
Worthington,  3  Gill  &  J.  (Md.)  247. 

45.  Jackson  v.  Emmons,  59  Conn.  493,  22 
Atl.  296. 

46.  Jackson  v.  Emmons,  59  Conn.  493,  22 
Atl.  296;  Vinton  v.  Mansfield,  48  Conn.  474; 
Jones  V.  Smith,  79  Me.  452,  10  Atl.  256. 

Mortgage  on  property  replevied. —  Evidence 
in  an  action  on  a  replevin  bond  that  defend- 
ants, who  were  plaintiffs  in  the  replevin  suit, 
held  a  mortgage  on  the  property  involved  in 
that  suit,  and  that  the  notes  secured  by  it 
are  still  unpaid,  is  admissible  in  mitigation 
of  damages.  Ringgenberg  v.  Hartman,  124 
Ind.  186,  24  N.  E.  987;  McFadden  v.  Ross, 
108  Ind.  512,  8  N.  E.  161. 

Fraud  in  procuring  property. —  In  an  ac- 
tion on  a  replevin  bond,  defendant  may,  in 
mitigation  of  damages,  give  evidence  of  fraud 
by  which  defendant  was  cheated  by  plaintiff 
and  others  in  playing  at  cards,  whereby  plain- 
tiff won  the  property  of  defendant  which  was 
the  subject  of  the  replevin.  McDaniel  v. 
Fish,  16  Fed.  Cas.  No.  8,744,  2  Cranch  C.  C. 
160. 

47.  Mason  v.  Sumner,  22  Md.  312;  Belt 
V,  Worthington,  3  Gill  &  J.  (Md.)  247. 
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48.  Crabbs  v.  Koontz,  69  Md.  59,  13  Atl. 
591 

49.  Crabbs  v.  Koontz,  69  Md.  59,  13  Atl. 
591. 

50.  Mason  v.  Sumner,  22  Md.  312. 

51.  Walter  v.  Warfield,  2  Gill  (Md.)  216; 
Easter  v.  Foster,  173  Mass.  39,  53  N.  E.  132, 
73  Am.  St.  Rep.  257. 

52.  Hannon  v.  O'Dell,  71  Conn.  698,  43 
Atl.  147;  Mason  v.  Sumner,  22  Md.  312; 
Lindner  v.  Brock,  40  Mich.  618.  But  see 
Williams  v.  Vail,  9  Mich.  162,  80  Am.  Dec. 
76. 

53.  Hannon  v.  O'Dell,  71  Conn.  698,  43 
Atl.  147;  Lindner  v.  Brock,  40  Mich.  618. 

54.  Tuck  V.  Moses,  58  Me.  461. 

55.  Crabbs  v.  Koontz,  69  Md.  59,  13  AtL 
591. 

56.  Allen  v.  Woodford,  36  Conn.  143; 
Jones  V.  Smith,  79  Me.  452,  10  Atl.  256; 
Crabbs  v.  Koontz,  69  Md.  59,  13  Atl.  591; 
Belt  V.  Worthington,  3  Gill  &  J.  (Md.)  247; 
Ringgold  V.  Bacon,  20  Fed.  Cas.  No.  11,842,  3 
Cranch  C.  C.  257  (holding  further  that  plain- 
tiff may  rebut  such  evidence  by  showing  that 
the  deed  under  which  plaintiff  in  replevin 
claims  title  was  fraudulent  and  void)  ;  Smith 
V.  Hazel,  22  Fed.  Cas.  No.  13,055,  3  Cranch 
C.  C.  55. 

57.  Cumberland  Coal,  etc.,  Co.  v.  Tilghman, 
13  Md.  74. 

58.  Vinton  v.  Mansfield,  48  Conn.  474. 

59.  Wood  V.  May,  30  Fed.  Cas.  No.  17,956, 
3  Cranch  C.  C.  172.  See  also  Mason  v.  Sum- 
ner, 22  Md.  312. 

60.  June  v.  Payne,  107  Ind.  307,  7  N.  E. 
370,  8  N.  E.  556. 
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(iv)  Value  of  Property.  As  tending  to  show  the  value  of  the  property 
at  the  time  it  was  replevied,  evidence  is  admissible  as  to  its  value  before  or  after 
that  time/*  and  the  testimony  of  any  witness  of  competent  knowledge  is  admis- 
sible as  to  the  value  of  the  property/^  The  finding  of  the  jury  in  the  replevin 
action  as  to  the  value  of  the  property  is  admissible  in  an  action  on  the  bond,®^ 
but  a  failure  of  the  jury  to  assess  the  value  will  not  preclude  plaintiff  from  otherwise 
showing  and  recovering  such  value  in  an  action  on  the  bond.^*  The  sum  named 
in  the  bond  is  also  evidence  as  to  the  value  of  the  property;  ®^  but  statements 
as  to  the  value  of  the  property  in  the  bond,  writ,  or  affidavit  are  not  conclusive, 
and  it  has  been  held  will  not  preclude  either  party  in  an  action  on  the  bond  from 
showing  by  parol  evidence  the  true  value  of  the  property.®^  The  original  appraise- 
ment in  the  replevin  action  is  not  admissible  on  the  question  of  value  as  against 
plaintiff  who  was  defendant  in  replevin  and  had  no  part  in  procuring  it  to  be  made.®* 

c.  Weight  and  Suffleieney.  In  an  action  upon  a  replevin  bond  the  rules  as 
to  the  weight  and  sufficiency  of  evidence  in  civil  actions  generally  apply.  ®^  The 
value  stated  in  the  replevin  affidavit,'^  in  the  writ  of  replevin, or  in  the  replevin 
bond  is  prima  facie  evidence  of  the  value  of  the  property,  and  in  the  absence  of 
any  evidence  to  the  contrary  is  sufficient;  but  such  statements  are  not  conclu- 
sive evidence  of  the  value  of  the  property.'^*  So  also  in  an  action  on  a  bond  given 
on  the  replevin  of  property  held  under  an  execution,  the  recital  in  the  bond  is 
prima  facie  evidence  of  the  amount  of  the  execution. '^^  As  the  conditions  to  prose- 
cute the  replevin  action  and  to  make  return  of  the  property  are  distinct  and 
separate,  proof  of  a  breach  of  the  former  is  not  sufficient  evidence  of  a  breach  of 
thelatter.7« 


61.  Balsley  v.  Hoffman,  13  Pa.  St.  603, 
holding  further  that  where  defendant  is  al- 
lowed to  give  evidence  of  the  value  of  the 
property  before  and  after  the  time  it  was  re- 
plevied, plaintiff  should  be  allowed  the  same 
privilege  in  rebuttal  and  not  confined  to  the 
day  on  which  the  property  was  replevied. 

62.  Wright  v.  Quirk,  105  Mass.  44. 

63.  Washington  Ice  Co.  v.  Webster,  125 
U.  S.  426,  8  S.  Ct.  947,  31  L.  ed.  799,  such 
finding  is  both  admissible  and  conclusive. 

64.  Yelton  v.  Slinkard,  85  Ind.  190. 

65.  Wright  i;.  Quirk,  105  Mass.  44. 

66.  See  infra,  VII,  G,  6,  c. 

67.  Farson  v.  Gilbert,  85  111.  App.  364 
(statement  of  value  in  affidavit)  ;  West  v. 
Caldwell,  23  N.  J.  L.  736  ( statement  of  value 
in  bond).  But  see  Wiseman  v.  Lynn,  39  Ind. 
250  (statement  of  value  in  bond)  ;  Washing- 
ton Ice  Co.  V.  Webster,  125  U.  S.  426,  8 
S.  Ct.  947,  31  L.  ed.  799  (holding  that  it  is 
not  competent  for  defendant  to  show  that 
the  value  of  the  property  was  less  than  that 
stated  in  the  bond,  but  that  plaintiff  is  not 
precluded  from  showing  the  value  to  be 
greater  than  that  amount). 

68.  Wright  v.  Quirk,  105  Mass.  44;  Kafer 
V.  Harlow,  5  Allen  (Mass.)  348. 

69.  See,  generally.  Evidence,  17  Cyc.  753, 
and  cases  cited  infra,  this  note. 

Evidence  held  sufficient:  As  to  execution 
and  delivery  of  the  bond.  Clark  v.  Dreyer, 
9  Colo.  453,  48  Pac.  818.  To  show  a  breach 
of  the  conditions  of  the  bond.  Hood  r. 
Spaeth,  51  N.  J.  L.  129.  16  Atl.  163.  To 
establish  the  identity  of  the  property  re- 
plevied. Kellogg  V.  Boyden,  126  111.  378,  18 
N.  E.  770.  To  establish  the  ownership  of  the 
property.    Wiseman  v.  Lynn,  39  Ind.  250. 


Evidence  held  insufficient  for  failure  to 
show  that  plaintiff  in  replevin  took  possession 
of  the  property  in  question  by  virtue  of  his 
writ  of  replevin  see  Pettit  v.  Allen,  64  N.  Y. 
App.  Div.  579,  72  N.  Y.  Suppl.  287. 

In  action  on  redelivery  bond. —  Evidence 
held  insufiicient  to  sustain  verdict  for  de- 
fendants see  Alves  v.  Humphrey,  69  S.  W. 
1080,  24  Ky.  L.  Rep.  764. 

70.  Martin  v.  Hertz,  224  111.  84,  79  N.  E. 
558  [affirming  118  111.  App.  297]  ;  Richardson 
V.  Gilbert,  135  111.  App.  363;  Farson  v.  Gil- 
bert, 114  111.  App.  17;  Farson  v.  Gilbert,  85 
111.  App.  364. 

71.  Gibbs  V.  Bartlett,  2  Watts  &  S.  (Pa.) 
29. 

72.  Martin  v.  Hertz,  224  111.  84,  79  N.  E. 
558  [affirming  118  111.  App.  297]. 

73.  Martin  v.  Hertz,  224  111.  84,  69  N.  E. 
558  [affirming  118  111.  App.  297]  (statement 
of  value  in  bond)  ;  Wiseman  v.  Lynn,  39  Ind. 
250  (statement  of  value  in  bond)  ;  Wright 
V.  Quirk,  105  Mass.  44  (statement  of  value  in 
bond)  ;  Capital  Lumbering  Co.  r.  Ix^arned.  36 
Greg.  544,  59  Pac.  454,,  78  Am.  St.  Rep.  702 
(statement  of  value  in  bond). 

74.  Farson  v.  Gilbert,  85  111.  App.  364 
(statement  of  value  in  allidavit)  ;  \\'right  r. 
Quirk,  105  Mass.  44  (statement  of  value  in 
bond)  ;  West  r.  Caldwell,  23  N.  J.  L.  736 
(statement  of  value  in  bond)  ;  Gibbs  r.  Bart- 
lett, 2  Watts  &  S.  (Pa.)  29  {statement  of 
value  in  writ ) . 

Admissibility  of  other  evidence  to  show 
value  notwithstanding  recitals  in  the  bond, 
writ,  or  allidavit  sec  supra,  VII.  G,  6,  b.  (iv). 

75.  Roman  v.  Stratton,  2  Bibb  (Kv.)  199. 

76.  Vinyard  r.  Barnes,  124  111.  346.  16 
N.  E.  254.' 
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7.  Issues,  Proof,  and  Variance.  As  in  other  civil  actions  plaintiff  must  sup- 
port by  proof  the  material  facts  in  issue  necessary  to  authorize  a  recovery, and 
defendant  the  facts  relied  on  as  a  defense/^  although  matters  which  stand  admitted 
by  the  pleadings  need  not  be  proved/^  and  the  proof  need  not  be  more  extensive 
than  the  breach  of  condition  alleged.  Where  the  answer  is  a  general  denial, 
plaintiff  should  give  in  evidence  the  undertaking  sued  on  to  entitle  him  to  a  recov- 
ery; and  where  the  only  breach  of  the  bond  is  a  failure  to  prosecute  the  suit 
to  effect,  such  suit  having  been  dismissed  and  no  return  of  the  property  awarded, 
actual  damages  must  be  shown  in  order  to  authorize  a  recovery  of  more  than  nom- 
inal damages. As  in  other  civil  actions  the  evidence  to  be  admissible  must 
conform  to  the  pleadings  and  issues,  and  evidence  of  expenses  for  attorney's 
fees  is  not  admissible  uijless  a  proper  foundation  for  such  recovery  is  laid  in  the 
complaint.^*  Matters  in  mitigation  of  damages  may  be  given  in  evidence  by 
defendant  under  a  general  denial  without  being  specially  pleaded;  but  a  defense 
that  the  justice  before  whom  the  action  of  replevin  was  brought  was  without  juris- 
diction should,  where  such  fact  does  not  affirmatively  appear  from  the  proceed- 
ings, be  specially  pleaded.^®  The  case  must  be  proved  as  alleged,^'  and  a  material 
variance  is  fatal  to  a  recovery;  but  a  variance  which  is  not  material  may  be 
disregarded.^®  In  an  action  upon  a  redelivery  bond  plaintiff  must  prove  the 
rendition  of  a  judgment  in  his  favor  in  the  action  of  replevin,®^  and  if  plaintiff 
relies  upon  a  judgment  apparently  not  authorized  by  statute,  it  is  incumbent 
upon  him  to  show  the  exceptional  facts  which  authorize  the  judgment.®^  No 
recovery  can  be  had  on  a  redelivery  bond  where  there  is  no  evidence  of  its  contents 
or  as  to  who  are  the  sureties  thereon. 

8.  Trial,  Judgment,  and  Review —  a.  Instructions.  It  has  uniformly  been  held 
that  the  general  rules  which  have  been  declared  to  be  applicable  to  the  giving  or 
refusing  of  instructions  in  civil  cases  generally  apply  in  actions  on  replevin  bonds,  ®^ 


77.  Gallup  V.  Wortmann,  11  Colo.  App. 
308,  53  Pac.  247;  Pettit  v.  Allen,  64  N.  Y. 
App.  Div.  579,  72  N.  Y.  Suppl.  287;  Cowdin 
V.  Stanton,  12  Wend.  (N.  Y.)  120;  Knott  v. 
Sherman,  7  S.  D.  522,  64  N.  W.  542.  See 
also  Le  Barron  v,  Taylor,  53  Iowa  637,  6 
N.  W.  35. 

Proof  of  execution  of  bond. —  In  an  action 
of  debt  on  a  replevin  bond,  the  introduction 
of  the  bond  without  objection,  under  a  verified 
plea  of  non  est  factum,  is  not  a  waiver  of 
proof  of  the  execution  of  such  bond  (Carlson 
V.  Gilbert,  99  111.  App.  574)  ;  but  where  the 
declaration  states  the  legal  effect  of  the  bond, 
it  is  unnecessary  to  prove  its  execution  where 
it  has  not  been  denied  by  a  plea  verified  by 
affidavit  (Horner  v.  Boyden,  27  111.  App. 
573). 

78.  Clapham  v.  Crabtree,  72  Me.  473. 

79.  Richardson  v.  Gilbert,  135  111.  App. 
363  (holding  that  if  no  plea  is  filed  travers- 
ing the  allegation  of  the  declaration  of  a 
failure  to  return  the  property,  such  allegation 
stands  admitted  and  need  not  be  proved)  ; 
Hanchett  v.  Buckley,  27  111.  App.  159  (hold- 
ing that  an  allegation  of  the  declaration  that 
there  was  an  award  of  retorno  habendo  upon 
dismissal  of  the  replevin  suit,  unless  denied 
by  plea,  stands  admitted  and  need  not  bo 
proved ) . 

80.  Kellogg  V.  Boyden,  126  111.  378,  18 
N.  E.  770. 

81.  Smith  V.  Lisher,  23  Ind.  500. 

82.  Imel  v.  Van  Deren,  8  Colo.  90,  5  Pac. 
803. 
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83.  Chapin  v.  Matson,  37  111.  App.  257; 
Wall  V.  Humphreys,  4  Dana  209 ;  Gorman  v. 
Lenox,  15  Pet.  (U.  S.)  115,  10  L.  ed.  680 
laffirming  15  Fed.  Cas.  No.  8,246,  5  Cranch 
C.  C.  531]. 

84.  Edwin  v.  Cox,  61  111.  App.  567. 

85.  Smith  v.  Lisher,  23  Ind.  500. 

86.  Tyler  v.  Bowlus,  54  Ind.  333,  601. 

87.  Lockhart  v.  Bell,  2  Hill  (S.  C.)  422, 
holding  that  where  the  bond  is  declared  on 
as  a  joint  bond  against  two  obligors,  plaintiff 
cannot  recover  upon  proof  that  it  was  exe- 
cuted by  one  of  them  without  any  proof  as  to 
the  other. 

88.  Lockhart  v.  Bell,  2  Hill  (S.  C.)  422, 
holding  that  under  a  declaration  against  one 
defendant  upon  a  bond  as  a  joint  and  several 
obligation,  plaintiff"  cannot  recover  upon  the 
bond  which  as  adduced  and  proved  purports 
to  be  a  joint  obligation  entered  into  by  de- 
fendant and  others. 

89.  Stevison  v.  Earnest,  80  111.  513. 

90.  Eldred  v.  Bennett,  33  Pa.  St.  183. 

91.  New  England  Furniture,  etc.,  Co.  V, 
Bryant,  64  Minn.  256,  66  N.  W.  974. 

92.  Pousher  v,  Hamm,  3  Brewst.  (Pa.) 
233. 

93.  See  cases  cited  infra,  this  note. 

Instructions  held  erroneous. —  An  instruc- 
tion placing  the  burden  of  proof  on  the  wrong 
party  is  erroneous.  Hanchett  v.  Buckley,  27 
111.  App.  159.  It  is  error,  in  an  action  on  a 
replevin  bond,  to  charge  that  the  bond  being 
one  of  indemnity  only,  the  verdict  must  be 
for  defendant  unless  plaintiff  sustained  actual 
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and  redelivery  bonds.  There  is  nothing  in  the  nature  of  such  actions  to  warrant 
a  departure  from  these  rules. 

b.  Verdict.  In  an  action  on  a  replevin  bond  the  verdict  should  find  both  the 
debt  and  damage,  and  the  value  of  the  property. Where  a  verdict  does  sub- 
stantial justice,  and  the  party  against  whom  it  is  rendered  shows  no  merits,  infor- 
mality will  not  vitiate  it.^^ 

c.  Judgment  —  (i)  In  General  —  (a)  In  Action  on  Replevin  Bond.  A 
judgment  against  the  principal  and  sureties  on  the  replevin  bond  must  show  the 
value  of  each  separate  article  of  the  property  replevied.  Where  defendant 
demurs  and  his  demurrer  is  overruled  and  he  fails  to  obtain  leave  to  plead,  the 
judgment  on  the  demurrer  in  such  case  is  that  plaintiff  recover  his  debt  and 
damages  occasioned  by  detention  of  the  same.^^  On  a  motion  to  have  execution 
on  a  lost  replevin  bond,  the  judgment  must  conform  to  the  statute  authorizing 
the  proceeding.^ 

(b)  In  Action  on  Redelivery  Bond.  Judgment  against  the  sureties  on  a  redeliv- 
ery bond  can  be  rendered  only  in  the  manner  provided  by  statute.^  A  judgment 
against  the  sureties  is  not  warranted  where  defendant's  bond  is  not  in  compUance 
with  statute ;  ^  but  where,  in  the  absence  of  contrary  proof,  the  bond  shows  that 
the  property  is  retained  by  defendant,  a  judgment  against  him  is  justified.*  That 
defendant  consented  to  judgment  before  maturity  of  the  debt  is  no  ground  for 
complaint  by  his  sureties;  ^  and  a  consent  judgment  cannot  be  set  aside  as  fraudu- 
lent at  the  instance  of  the  sureties  by  motion  in  the  same  cause,  but  only  in  a 
separate  action.^ 

(ii)  By  Confession.  In  the  absence  of  a  statute  or  rule  of  public  policy 
prohibiting  it,  a  sheriff  may  take  a  bond,  voluntarily  offered  him,  containing  a 
warrant  to  confess  judgment."^  Judgment  on  a  replevin  bond,  with  warrant  to 
confess  judgment,  may  be  confessed  after  verdict  in  the  replevin  suit,  and  before 
final  judgment  is  entered  thereon.^  But  the  confession  of  judgment  is  merely 
cautionary,  and  plaintiff  has  no  right  to  enforce  it  unless  there  has  been  some 
breach  of  the  condition  of  the  bond,  and  then  only  to  the  amount  of  damages 
which  he  has  suffered  by  reason  of  such  breach.^ 

(ill)  Against  One  or  More  Co-Parties.  Defendant  in  the  replevin 
suit  is  entitled  to  judgment  against  as  many  as  are  legally  liable  on  the  replevin 
bond.^^  Where  a  defendant,  after  giving  a  redelivery  bond  which  proves  insuffi- 
cient in  amount,  executes  an  additional  bond,  with  a  different  surety,  plaintiff 


damage  from  the  taking  of  the  property  under 
the  writ,  since  where  plaintiff  in  replevin 
fails  to  prosecute  the  writ  with  effect,  de- 
fendant would  in  any  ease  be  entitled  to 
nominal  damages.  Crabbs  v.  Koontz,  69  Md. 
59,  13  Atl.  591. 

Instruction  held  not  to  invade  province  of 
jury. —  Where  the  record  of  the  replevin  suit 
is  properly  in  evidence,  an  instruction  stating 
the  legal  effect  thereof  does  not  invade  the 
province  of  the  jury.  McGinnis  v.  Hart,  6 
Iowa  204. 

94.  See  Johnson  v.  Mason,  70  N.  J.  L. 
13,  56  Atl.  137,  requests  for  instructions  held 
properly  refused  because  based  upon  misstate- 
ments of  facts. 

95.  Odell  V.  Hole,  25  111.  204. 

96.  Talcott  V.  Rose,  (Tex.  Civ.  App.  1901) 
64  S.  W.  1009 ;  Meyers  v.  Bloon,  20  Tex.  Civ. 
App.  554,  50  S.  W.'217. 

97.  Bates  v.  Williams,  43  Til.  494. 

98.  Bateman  v.  Hipp,  (Tex.  Civ.  App. 
1908)  111  S.  W.  971;  Cummings  v.  Master- 
son,  42  Tex.  Civ.  App.  549,  93  S.  W.  500; 
Meyers  v.  Bloon,  20  Tex.  Civ.  App.  554,  50 


S.  W.  217;  Herder  v.  Schwab  Clothing  Co., 
(Tex.  Civ.  App.  1896)  37  S.  W.  784. 
99.  Bates  v.  Williams,  43  111.  494. 

1.  Farrow  v.  Orear,  2  Duv.  (Ky.)  261. 

2.  Baldwin  v.  Dillon,  30  Mo.  429,  holding 
that  in  a  suit  for  the  possession  of  personal 
property,  under  the  eighth  article  of  the  Prac- 
tice Act  of  1849  (Sess.  Acts  (1849),  p.  82), 
if  defendant  gave  a  forthcoming  bond,  as  al- 
lowed by  said  article,  with  sureties,  judgment 
could  be  rendered  against  the  sureties  only  in 
the  mode  pointed  out  in  the  ninth  section  of 
said  article. 

3.  Fenn  r.  Harrington,  54  :Miss.  733. 

4.  Fenn  v.  Harrington,  54  Miss.  733. 

5.  McDonald  v.  McBrvde.  117  N.  C.  125, 
23  S.  E.  103. 

6.  McDonald  v.  McBrvdo.  117  X.  C.  125, 
23  S.  E.  103. 

7.  Clark  v.  Morss,  142  Ba.  St.  311.  21  Atl. 
802. 

8.  Clark  V.  Morss,  142  Pa.  St.  311.  21  Atl. 
802. 

9.  Lewis  i\  Bonnert,  12  Pa.  Co.  Ct.  366. 

10.  Alexander  r.  Lydiek.  80  :\ro.  341. 
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may  have  judgment  against  the  surety  on  the  first  bond,  although  he  has  not 
made  the  administrator  of  the  surety  on  the  additional  bond  a  party  to  the  action. 

(iv)  Conformity  to  Pleadings.  Where,  in  an  action  on  a  replevin  bond, 
plaintiff  has  the  election  to  sue  either  individually  or  representatively,  judgment 
may  be  rendered  accordingly.^^  A  judgment  against  the  sureties  for  an  amount 
greater  than  that  claimed  by  plaintiff  is  erroneous. 

(v)  Execution  and  Enforcement.  In  an  action  on  a  replevin  bond, 
judgment  for  plaintiff  must  be  for  the  penalty  of  the  bond,  but  execution  can  issue 
for  so  much  thereof  only  as  is  due  for  the  breach  proved.^* 

d.  Review.  Where,  on  appeal  in  an  action  on  a  replevin  bond,  the  judgment 
is  erroneous  for  failure  to  find  the  value  of  each  article  replevied,  but  the  evi- 
dence in  the  record  is  sufficient  to  show  the  value  of  each  article,  the  appellate 
court  has  power  to  reform  the  judgment. So  where  judgment  is  rendered  in 
damages,  for  a  greater  amount  than  the  ad  damnum  laid  in  the  declaration,  the 
appellate  court  may  permit  the  judgment  to  be  amended  by  remitting  the  excess. 
If  the  verdict  is  against  the  weight  of  evidence,  the  judgment  thereon  will  be 
reversed;  but  reversal  of  a  judgment  cannot  be  had  for  harmless  error,^^  nor 
for  errors  which  were  called  to  the  attention  of  the  trial  court. Instructions  will 
be  assumed  to  have  been  pertinent  where  nothing  is  shown  to  the  contrary.^^ 


Replevy.  To  redeliver  goods  which  have  been  distrained  to  the  original 
possessor  of  them  upon  his  giving  pledges.^    (See,  generally.  Replevin.) 

Replication,  in  equity,  the  plaintiff's  answer  or  reply  to  the  defendant's 
plea  or  answer.^    (See,  generally.  Equity,  16  Cyc.  320;  Pleading,  31  Cyc.  241.) 

Reply,  in  a  general  sense,  what  the  plaintiff,  petitioner,  or  other  person  who' 
has  instituted  a  proceeding  says  in  answer  to  the  defendant's  case.  Under  the  code, 
it  is  generally  the  name  of  the  pleading  which  corresponds  to  ^'  replication  "  in 
common  law  or  equity  practice.^  (See,  generally.  Equity,  16  Cyc.  320;  Pleading, 
31  Cyc.  241.) 

Report.*    The  mechanical  reproduction  of  what  actually  took  place ;  ^  an 


While  a  general  judgment  cannot  be  ren- 
dered against  a  married  woman  on  a  re- 
plevin bond,  yet  it  can  be  rendered  against 
her  co-principal  and  sureties,  who  are  legally 
liable  thereon.  Alexander  v.  Lydick,  80  Mo. 
341. 

11.  Smith  V.  Whitten,  117  N.  C.  389,  23 
S.  E.  320. 

12.  Oliver  v.  Townsend,  16  Iowa  430. 

13.  McGinnis  v.  Hart,  6  Iowa  204;  Mon- 
day V.  Vance,  (Tex.  Civ.  App.)  51  S.  W.  346, 
redelivery  bond. 

14.  Wright  V.  Quirk,  105  Mass.  44. 
Execution  should  be  for  the  debt,  with  an 

indorsement  that  damages  only  should  be  col- 
lected thereon.    Odell  v.  Hole,  25  111.  204. 

15.  Cummings  v.  Masterson,  42  Tex.  Civ. 
App.  549,  93  S.  W.  500. 

16.  Hunter  v.  Sherman,  3  111.  539;  Kauf- 
man V.  Wessel,  14  Nebr.  161,  15  N.  W. 
219. 

17.  Alves  V.  Humphrey,  69  S.  W.  1080,  24 
Ky.  L.  Rep.  764,  holding  that  a  verdict  ex- 
onerating defendant  and  his  sureties  from  lia- 
bility on  the  ground  that  the  property  had 
been  delivered  to  plaintiff  is  against  the 
weight  of  evidence,  where  there  is  testimony 
showing  that  the  delivery  of  the  property  to 
defendant  was  simply  delayed  until  a  proper 
bond  was  given. 

18.  Ringgenberg  v.  Hartman,  124  Ind.  186, 
24  N.  E.  987. 
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19.  Crill  V.  Jeffrey,  95  Iowa  634,  64  N.  W. 
625. 

20.  McGinnis  v.  Hart,  6  Iowa  204. 

1.  Bouvier  L.  Diet,  [quoted  in  Kirk  v. 
Morris,  40  Ala.  225,  229]. 

The  process  indicated  by  this  term  is  in- 
tended merely  as  an  inexpensive  method  of 
preserving  the  property  until  it  is  wanted  for 
the  pavment  of  a  judgment  that  may  be 
rendered.  Humes  v.  Scott,  130  Ala.  281,  284, 
30  So.  788. 

"  Replevied "  as  used  in  the  rule  that  it 
is  the  duty  of  the  officer,  when  property  de- 
scribed in  the  writ  is  pointed  out  to  him,  to 
immediately  take  it  in  his  possession  for 
the  purpose  of  having  it  appraised  and 
ready  to  be  replevied  as  soon  as  the  bond 
is  ^ven,  is  used  in  its  technical  sense,  and' 
means  "  deliver  to  the  owner."  Steuer  v. 
]VIacguire,  182  Mass.  575,  576,  66  N.  E.  706. 

2.  Worthington's  Appeal,  9  Kulp  (Pa.) 
132,  133. 

General  replication  is  a  general  denial  of 
the  truth  of  the  defendant's  plea  or  answer,, 
and  of  the  sufficiency  of  the  bill.  Vanbibber 
V.  Beirne,  6  W.  Va.  168,  180. 

3.  Black  L.  Diet. 

4.  Distinguished  from  "  comment "  see 
Johns  V.  Press  Pub.  Co.,  61  N.  Y.  Super. 
Ct.  207,  209,  19  N.  Y.  Suppl.  3. 

5.  Jones  i\  Press  Pub.  Co.,  61  N.  Y.  Super. 
Ct.  207,  209,  19  N.  Y.  Suppl.  3. 
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account  or  statement  of  the  results  of  examination  or  inquiry  made  by  request  or 
direction;  ®  synonymous  with  "  rumor."  (Report:  By  Bank  Officer,  see  Banks 
AND  Banking,  5  Cyc.  486.  By  Commissioners,  Appraisers,  or  Viewers  —  In 
Condemnation  Proceedings,  see  Eminent  Domain,  15  Cyc.  890;  In  Drainage 
Proceedings,  see  Drains,  14  Cyc.  1039;  In  Highway  Proceedings,  see  Streets 
AND  Highways;  In  Proceedings  For  Municipal  Improvements,  see  Municipal 
Corporations,  28  Cyc.  984,  985;  In  Proceedings  to  EstabHsh  Private  Road,  see 
Private  Roads,  32  Cyc.  375.  By  Corporate  Officer,  see  Corporations,  10  Cyc. 
866.  By  Corporation  of  Property  For  Taxation,  see  Taxation.  By  Telegraph  or 
Telephone  Company,  see  Telegraphs  and  Telephones.  Competency  of  Official 
as  Evidence,  see  Evidence,  17  Cyc.  296.  In  Partition  Proceedings,  see  Partition, 
30  Cyc.  259.  In  Proceedings  to  Fix  Boundaries,  see  Boundaries,  5  Cyc.  947.  Of 
Auditor  or  Trustee  in  Attachment,  see  Attachment,  4  Cyc.  720.  Of  Case  or 
Evidence  For  Consideration  by  Appellate  Court,  see  Appeal  and  Error,  3  Cyc. 
23.  Of  City  Officer  as  to  Fiscal  Management,  see  Municipal  Corporations,  28 
Cyc.  1563.  Of  Commercial  Agency,  see  Evidence,  17  Cyc.  405.  Of  Commis- 
sioners —  As  to  Confirmation  of  Spanish,  Mexican,  or  French  Land  Grants,  see 
Public  Lands,  32  Cyc.  1215;  In  Admiralty,  see  Admiralty,  1  Cyc.  889;  In  Pro- 
ceedings to  Vacate  Highways,  see  Streets  and  Highways.  Of  Exempt  Property 
of  Bankrupt,  see  Bankruptcy,  5  Cyc.  361.  Of  Fence- Viewers,  see  Fences,  19 
Cyc.  477.  Of  Grand  Juries,  see  Grand  Juries,  20  Cyc.  1337.  Of  Guardian,  see 
Guardian  and  Ward,  21  Cyc.  238.  Of  Insurance  Company,  see  Insurance,  22 
Cyc.  1394.  Of  Judicial  Sale,  see  Judicial  Sales,  24  Cyc.  32.  Of  Partnership 
Accounting,  see  Partnership,  30  Cyc.  746.  Of  Public  Finances,  see  Counties, 
11  Cyc.  518.  Of  Receiver,  see  Receivers,  ante,  p.  246.  Of  Receiver's  Sale,  see 
Receivers,  ante,  p.  321.  Of  Redemption  From  Tax-Sale,  see  Taxation.  Of 
Referee — In  General,  see  Appeal  and  Error,  3  Cyc.  613,  703,  996,  1079;  Refer- 
ences, ante,  p.  770;  In  Creditor's  Suit,  see  Creditors'  Suits,  12  Cyc.  55;  In  Equity, 
see  Equity,  16  Cyc.  444.  Of  Sale  by  Order  of  Court  —  Of  Decedent's  Estate, 
see  Executors  and  Administrators,  18  Cyc.  786;  Of  School  or  University  Land, 
see  Public  Lands,  32  Cyc.  884.  Of  Sale  of  Land  For  Taxes,  see  Taxation. 
Privihge  of  Pubhc  Officer  as  to,  see  Libel  and  Slander,  25  Cyc.  387,  406.  See 
also  Reports,  'post,  p.  1610.) 

Reporter.  Of  a  newspaper,  is  a  person  employed  in  reporting  proceedings 
of  courts,  public  meetings,  legislative  assemblies,  and  other  services  of  a  kindred 
character  for  the  newspaper.^  (Reporter:  Of  Legal  Decisions,  see  Reports, 
V08t,  p.  1617.) 


6.  Webster  Diet,  {.quoted  in  Gillette  v. 
Peabody,  19  Colo.  App.  356,  75  Pac.  18 
201. 

7.  State  V,  Culler,  82  Mo.  623,  627. 

"  Newspaper  report "  defined  see  29  Cyc. 
691. 

"  Report  the  same  to  Congress "  as  mean- 
ing no  more  than  that  the  court  is  to  re- 
port the  result  of  the  adjudication  directed 


by  Congress  to  be  made  see  Irwin  i*.  U.  S.,  23 
Ct.  CI.  149,  155. 

"  Report  at  the  custom-house  "  as  equiva- 
lent to  "  entered  at  the  custom-liouse "  see 
Mignano  v.  Mac  Andrews,  49  Fed.  376,  377. 

8.  Harris  v.  Norvell,  1  Abb.  N.  Cas.  (N.  Y.) 
127,  131.  Compare  Michigan  Trust  Co.  r. 
Grand  Rapids  Democrat,  113  Mich.  615,  617, 
71  N.  W.  1102,  67  Am.  St.  Rep.  480. 
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1.  In  General,  1614 

2.  Manner  of  Making  Contract,  1615 

3.  Construction  and  Validity  of  Contract,  1615 

4.  Assignment  of  Contract,  1616 

C.  Expenses  of  Publication,  1616 
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E.  Compensation,  1618 

CROSS-RE3FERENCES 

For  Matters  Relating  to : 
Law  Reports: 

As  Documentary  Evidence,  see  Evidence,  17  Cyc.  424. 
Copyright  of : 

In  General,  see  Copyright,  9  Cyc.  899. 

Opinion  of  Court,  see  Copyright,  9  Cyc.  899. 

Syllabi,  Statements,  Indexes,  Etc.,  see  Copyright,  9  Cyc.  900. 
Reading  to  Jury: 

In  Civil  Action,  see  Trial. 

In  Criminal  Prosecution,  see  Criminal  Law,  12  Cyc.  583. 
L  DEFINITION.^ 

Reports  are  collections  of  the  authoritative  expositions  of  the  law  by  the 
regularly  constituted  judicial  tribunals  supplemented  and  arranged  by  an  officer 


1.  "Report"   defined  generally  see  ante,     p.  1608. 
[I]  1610 
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called  the  court  reporter.^  Provisions  in  various  state  constitutions  as  to  depart- 
ment reports"  do  not  apply  to  reports  of  judicial  decisions.^  Nor  does  the  phrase 
"other  printing  and  binding include  them.* 

11.  GENERAL  NATURE  AND  CONTENTS. 

A.  In  General.  Each  volume  of  reports  usually  consists  of  a  title  page,^ 
of  a  statement  of  the  entry  of  copyright/  of  a  Hst  of  the  judges  composing  the 
court/  of  a  table  of  cases  reported  in  the  volume  ^  arranged  in  alphabetical  order/ 
of  an  index  to  all  subjects  judicially  considered/^  arranged  alphabetically,  often 
consisting  substantially  of  a  reproduction  of  the  head-notes  of  the  cases  reported," 
and  principally  of  the  reported  cases  themselves.^^  In  addition  it  may  and  fre- 
quently does  contain  appropriate  cross-references  and  foot-notes. 

B.  Component  Parts  of  Cases  Reported.  A  complete  report  of  a 
decided  case  can  usually  be  divided  into  six  distinct  parts:  (1)  The  title  of  the 
case;  (2)  the  syllabus  or  head-note;  (3)  the  statement  of  the  case/^  sometimes 
embodied  in  the  opinion  and  sometimes  preceding  it;    (4)  the  argument  of  counsel/^ 


2.  See  Banks  'O.  West  Pub.  Co.,  27  Fed. 
50. 

After  opinions  are  printed  and  bound  in 
book  form,  the  volumes  containing  them  are 
denominated  "  reports."  But  the  name  so 
given  is  used  in  a  special  and  peculiar  sense. 
Such  reports  are  not  reports  within  the  or- 
dinary meaning  of  the  term.  Gillette  v.  Pea- 
body,  19  Colo.  App.  356,  75  Pac.  18,  20. 

"  Report "  in  this  sense  is  also  defined  as 
being  "  an  account  or  statement  of  a  judicial 
opinion  or  decision,  or  of  a  case  argued  and 
determined  in  a  court  of  law,  chancery,"  etc. 
Webster  Int.  Diet. 

"  Delivered  "  distinguished  from  "  reported." 
—  The  final  judgment  of  a  court  is  never 
called  a  "  report " ;  neither  is  the  opinion 
giving  the  reasons  on  which  the  judgment 
is  based.  In  appellate  tribunals,  when,  in 
a  given  case,  the  court  has  reached  its  con- 
clusion, and  is  ready  to  pronounce  its  judg- 
ment, some  member  of  the  court  is  usually 
designated  to  prepare  the  opinion,  but  he  is 
never  said  to  report  it.  The  opinion  is  de- 
livered, not  reported,  by  him.  Gillette  v. 
Peabodv,  19  Colo.  App.  356,  75  Pac.  18, 
20. 

3.  Gillette  v.  Peabody,  19  Colo.  App.  356, 
75  Pac.  18. 

4.  Gillette  v.  Peabody,  19  Colo.  App.  356, 
75  Pac.  18. 

5.  Callaghan  v.  Myers,  128  U.  S.  617,  645, 
9  S.  Ct.  177,  32  L.  ed.  547. 

6.  Callaghan  i\  Mvers,  128  U.  S.  617,  645, 
9  S.  Ct.  177,  32  L.'^ed.  547. 

7.  Callaghan  v.  Myers,  128  U.  S.  617,  645, 
9  S.  Ct.  177,  32  L.  ed.  547. 

8.  Gould  i\  Banks,  53  Conn.  415,  2  Atl. 
886,  55  Am.  Rep.  143;  State  v.  Gould,  34 
Fed.  319. 

9.  Callaghan  v.  Myers,  128  U.  S.  617,  645, 
9  S.  Ct.  177,  32  L.  ed.  547. 

10.  Gould  V.  Banks,  53  Conn.  415,  2  Atl. 
886,  55  Am.  Rep.  143;  State  v.  Gould,  34 
Fed.  319. 

11.  Callaghan  r.  Mvers,  128  U.  S.  617,  645, 
9  S.  Ct.  177,  32  L.  ed.  547. 

12.  See  wfra,  II,  B. 

13.  Gould  V.  Banks,  53  Conn.  415,  2  Atl. 


886,  55  Am.  Rep.  143;  State  Gould,  34 
Fed.  319. 

14.  Hepburn  "  How  to  Study  Cases,"  p.  1 ; 
Brief  Making,  §  17. 

The  title  of  the  case  gives  the  names  of 
the  parties,  the  court,  the  date,  and  the 
name,  volume,  and  page  of  the  report.  Hep- 
burn "How  to  Study  Cases,"  p.  1. 

15.  Hepburn  "How  to  Study  Cases,"  p.  2; 
Brief  Making,  §  17.  See  also  Gould  v. 
Banks,  53  Conn.  415,  2  Atl.  886,  55  Am.  Rep. 
143;  Callaghan  v.  Myers,  128  U.  S.  617, 
645,  9  S.  Ct.  177,  32  L.  ed.  547;  State  v. 
Gould,  34  Fed.  319. 

The  syllabus  or  head-note  indicates  more 
or  less  fully  the  proposition  of  law  for 
which,  in  the  opinion  of  the  reporter,  or 
sometimes  of  a  judge,  the  case  is  supposed 
to  be  an  authority.  Hepburn  "  How  to  Study 
Cases."  p.  2. 

16.  Hepburn  "How  to  Study  Cases,"  p.  2; 
Brief  Making,  §  17. 

The  statement  of  the  case  is  usually  a 
recital  drawn  up  by  the  judge,  sometimes  by 
the  reporter,  of  the  important  facts  in  con- 
troversy, of  the  nature  of  plaintiff's  claim,  or, 
in  older  cases,  of  his  form  of  action,  and  the 
manner  in  which  his  claim  was  presented  to 
the  trial  court,  including  especially  the  course 
of  the  pleadings,  of  the  rulings  of  the  trial 
court,  and  the  supposed  errors  therein,  and 
of  the  manner  in  which  the  aid  of  the  review- 
ing court  has  been  sought.  Hepburn  "  How 
to  Study  Cases,"  p.  2.  See  also  Gould  r. 
Banks,  53  Conn.  415,  2  Atl.  886,  55  Am.  Eep. 
143;  State  r.  Gould,  34  Fed.  319. 

17.  Callaghan  V.  Mvers,  128  U.  S.  617.  645, 
9  S.  Ct.  177,  32  L.  ed.  547. 

18.  TTopburn  "How  to  Study  Cases,"  p.  2; 
Brief  IMaking,  §  17.  See  also  Gould  r.  Banks, 
53  Conn.  415.  2  Atl.  886,  55  Am.  Rep.  143; 
Callagliaii  r.  IMvcrs.  128  U.  S.  617,  1)45,  9 
S.  W^  177,  32  L".  od.  547:  State  v.  Gould.  34 
Fed.  310. 

The  argument  of  counsel  is  usually  a  some- 
what sunnnary  statement  of  the  arguments 
presented  to  tlio  nnMowing  courts  by  the  op- 
posing  counsel.    Hepburn   "  How   to  Study 
•  Cases,"  p.  2. 
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witli  the  names  of  the  respective  counsel;  (5)  the  opinion  of  the  court;  and  (6) 
the  judgment. 

III.  RIGHT  TO  PUBLISH  OR  TO  CONTROL  PUBLICATION. 

A.  In  GeneraL  The  right  to  publish  or  to  control  the  publication  of  judicial 
decisions  for  general  circulation  has  given  rise  to  much  contention;  the  doctrine 
of  the  English  cases  differs  materially  from  the  rules  enunciated  by  the  Ameri- 
can courts.^^    Moreover  the  decisions,  even  in  America,  are  not  in  full  accord.^^ 

B.  In  England.  The  English  cases  hold  that  others  than  the  reporter  may 
not  pubhsh  or  sell  any  part  of  the  latter's  work  which  is  original  with  him  or 
avail  themselves  of  his  arrangement  of  the  subject-matter.^^  It  is  also  held  "that 
it  is  piracy  to  collect  together  and  reprint  from  the  law  reports  all  the  cases  upon 
a  particular  subject,  although  the  collection  and  classification  may  be  new  with 
the  addition  of  several  previously  unpublished  decisions  and  notes."  And  it 
is  believed  that  in  England  the  weight  of  authority  is  that  the  government  may 
prevent  the  pubhcation  by  private  parties  of  the  opinions  written  by  the 
judges.^^ 

C.  In  America  —  l.  In  General.    Since  the  right  to  first  publish  intellectual 

productions  rests  solely  upon  ownership  of  the  literary  property  therein,^^  and 
the  exclusive  right  of  multiplying  and  vending  copies  of  the  same  can  be  claimed 
only  under  the  copyright  laws,^^  it  follows  that  the  right  of  a  state,^^  judge, 
reporter,^^  or  other  person  to  control  the  exclusive  publication  of  law  reports, 
or  any  part  thereof,  must  depend  entirely  upon  the  protection  afforded  by  the 
ownership  of  a  valid  copyright. 

2.  Literary  Product  of  Courts  and  Judges.  Neither  the  reporter  of,  nor 
the  judge  delivering,  an  opinion  has  such  literary  property  therein  as  to  entitle 
him  to  copyright  the  same ;  and  while  it  has  been  held  and  als6  doubted  that 
a  state  may  itself  take  out  the  copyright,  the  better  opinion  is  that  no  copyright 


19.  Callaghan  v.  Myers,  128  U.  S.  617,  645, 
9  S.  Ct.  177,  32  L.  ed.  547. 

20.  Hepburn  "  How  to  Study  Cases,"  p.  2 ; 
Brief  Making,  §  17.  See  also  Gould  v.  Banks, 
53  Conn.  415,  2  Atl.  886,  55  Am.  Rep.  143; 
State  V.  Gould,  34  Fed.  319. 

The  opinion  of  the  court  is  the  vital  part 
of  the  report.  Its  purpose  is  to  show  with 
clearness  what  questions  were  presented  to 
and  considered  by  the  court,  and  what  general 
principles  of  law  were  followed  in  answering 
them.    Hepburn  "  How  to  Study  Cases,"  p.  2. 

21.  Hepburn  "How  to  Study  Cases,"  p.  2; 
Brief  Making,  §  17. 

The  judgment  is  a  brief  summary  of  the 
result  reached  by  the  court.  Hepburn  "  How 
to  Study  Cases,"  p.  2. 

22.  See  infra,  III,  B. 

23.  See  infra,  III,  C. 

24.  See  infra,  III,  C. 

25.  Sweet  v.  Benning,  16  C.  B.  459,  1  Jur. 
N.  S.  543,  24  L.  J.  C.  P.  175,  3  Wkly.  Rep. 
519,  81  E.  C.  L.  459;  Hodges  v.  Welsh,  2 
Ir.  Eq.  266;  Butterworth  v.  Robinson,  5  Ves. 
Jr.  709,  31  Eng.  Reprint  817. 

26.  Hodges  v.  Welsh,  2  Ir.  Eq.  266. 

27.  See  Banks  v.  West  Pub.  Co.,  27  Fed. 
50  [citing  and  commenting  on  Roper  v. 
Streator,  6  Bacon  Abr.  507;  Eyre  v.  Carmen, 
5  Bacon  Abr.  509;  Millar  v.  Taylor,  4  Burr. 
2303;  Basket  v.  Cambridge  University,  2 
Burr.  661.  2  Ld.  Ken.  397,  96  Eng.  Reprint 
1222,  W.  Bl.  105,  96  Eng.  Reprint  59 ;  In  re 
Roll's    Abridgment,    Carter    89;  Stationers 

[II.  B] 


Co.  V.  Parker,  Skin.  233,  90  Eng.  Reprint 
107]. 

28.  See  Literary  Property,  25  Cyc.  1489, 

29.  See  Copyright,  9  Cyc.  986. 

30.  See  infra,  III,  C,  2. 

31.  See  infra,  III,  C,  3. 

32.  See  Copyright,  9  Cyc.  899  text  and 
note  19. 

33.  See  Copyright,  9  Cyc.  899  text  and 
note  19. 

A  judge  who  writes  an  opinion  is  not  the 

proprietor  thereof.  Banks  v.  Manchester,  128 
U.  S.  244,  9  S.  Ct.  36,  32  L.  ed.  425.  Nor 
can  he  confer  upon  the  reporter  a  copyright 
therein.  Wheaton  v.  Peters,  8  Pet.  (U.  S.) 
591,  8  L.  ed.  1055. 

34.  Gould  V.  Banks,  53  Conn.  435,  2  Atl. 
886,  55  Am.  Rep.  143. 

The  courts  of  Connecticut  have  taken  the 
view  that  the  judges  being  paid  by  the  state 
the  result  of  their  mental  labor  is  the  prop- 
erty of  the  state  and  that  it  is  for  the  state 
to  say  when  and  in  what  manner  the  decisions 
of  its  courts  shall  be  published.  Peck  V. 
Hooker,  61  Conn.  413,  23  Atl.  741,  29  Am.  St. 
Rep.  215;  Gould  v.  Banks,  54  Conn.  415,  2 
Atl.  886,  55  Am.  Rep.  143. 

The  taking  of  a  copyright  in  its  official 
reports  by  the  state  in  no  sense  offends  the 
rule  that  judicial  proceedings  shall  be  public. 
The  courts  and  their  records  are  open  to  all. 
Gould  V.  Banks,  53  Conn.  415,  2  Atl.  899,  55 
Am.  Rep.  143. 

35.  Banks  v.  West  Pub.  Co.,  27  Fed.  50. 
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in  judicial  decisions  and  opinions  exists  in  favor  of  the  state. Opinions  of  the 
courts,  after  their  dehvery,  are  the  property  of  and  belong  to  the  public. When- 
ever the  judges  prepare,  in  addition  to  the  opinions,  the  syllabi,  head-notes, 
statements  of  the  cases,  and  the  like,  no  copyright  can  be  had  in  such  matter.^^ 
So  far  therefore  as  the  opinions  delivered  and  the  hterary  product  of  judges  per- 
formed by  them  as  such  are  concerned,  no  one  has  the  exclusive  right  to  publish 
them  or  to  control  their  publication.^^ 

3.  Literary  Product  of  Reporters  —  a.  Right  of  Reporter.  All  but  the 
opinions  of  the  court,  and  what  is  contained  in  those  opinions,  is  usually  the  work 
of  the  reporter  and  the  result  of  intellectual  labor  on  his  part;  hence  the  pro- 
tection of  the  copyright  may  be  extended  to  the  supplementary  matter  added 
by  the  reporter  to  the  decisions  as  well  as  to  his  original  arrangement  of  the  judi- 
cial expositions,*^  so  as  to  prevent  the  publication  by  others  of  volumes  of  reports 
containing  copies  of  such  matters. 

b.  Right  of  Reporter's  Assignee.  Where  the  reporter  assigns  to  another  his 
whole  interest  in  copyrighted  reports  the  assignee  has  the  right  of  renewal  at  the 
expiration  of  the  first  copyright  period,*^  with  all  the  attendant  protection 
resulting  therefrom. 

e.  Right  of  State.  The  legislature  may  enact  that  the  reporter,  or  other 
officer,  shall  take  out  the  copyright,  in  reports  prepared  by  the  reporter,  for  the 
state,  in  which  case  of  course  the  reporter  himself  has  no  copyright;  but  where 
the  reporter  as  an  individual  could  take  no  copyright  the  state  could  acquire 
none.''* 

4.  Duty  to  Furnish  Copies  of  Opinions.  By  the  weight  of  authority,  neither 
the  judge  nor  the  reporter  having  a  copyrightable  interest  in  the  original  opinions 
of  the  court,*^  copies  of  such  opinions  must  be  furnished  to  applicants  who  tender 
the  proper  fees  therefor.*^    It  is  not  within  the  constitutional  power  of  the  legis- 


36.  See  Copyright,  9  Cyc.  899  text  and 
note  20.    See  also  22  Cent.  L.  J.  240. 

37.  See  33  Alb.  L.  J.  441. 

38.  Banks  f.  Manchester,  128  U.  S.  244,  9 
S.  Ct.  36,  32  L.  ed.  425;  Chase  v.  Sanborn,  5 
Fed.  Cas.  No.  2,628,  4  Cliff.  306. 

39.  See  cases  cited  supra,  notes  32-38. 

40.  Callaghan  r.  Myers,  128  U.  S.  617,  645, 
9  S.  Ct.  177,  32  L.  ed.  547. 

In  Connecticut,  however,  where  the  re- 
porter is  paid  by  the  state,  his  intellectual 
product  has  been  held  to  be  the  literary  prop- 
erty of  the  state.  Peck  v.  Hooker,  Gl  Conn. 
413,  23  Atl.  741,  29  Am.  St.  Rep.  215;  Gould 
V.  Banks,  53  Conn.  415,  2  Atl.  886,  55  Am. 
Rep.  143. 

41.  Mitchell  v.  Moore,  35  Ark.  617;  Peck 
V.  Hooker,  61  Conn.  413,  23  Atl.  741,  29  Am. 
St.  Rep.  215;  Gould  i\  Banks,  53  Conn.  415, 
2  Atl.  886,  55  Am.  Rep.  143;  "Banks  r.  West 
Pub.  Co.,  27  Fed.  50.  And  see  Copyright,  9 
Cyc.  900  text  and  note  21. 

A  reporter,  when  there  is  no  legislation 
forbidding  it,  may  protect  his  work  as  any 
other  author,  but  to  do  so  it  must  be  copy- 
righted in  the  same  manner  as  other  literary 
productions,  as  such  right  depends  wholly 
upon  the  legislation  of  congress.  Black  r, 
Merrill.  51  Ind.  32,  37;  Callaghan  v.  Myers, 
128  U.  S.  617,  9  S.  Ct.  177,  32  L.  ed.  547; 
Banks  v.  Manchester,  128  U.  S.  244,  9  S.  Ct. 
36,  32  L.  ed.  425;  Paige  v.  Banks,  13  Wall. 
(U.  S.)  616,  20  L.  ed.  709;  Wheaton  v. 
Peters,  8  Pet.  (U.  S.)  591,  8  L.  ed.  1055; 
Banks  r.  West  Pub.  Co.,  27  Fod.  50:  Chase 
V.  Sanborn,  5  Fed.  Cas.  No.  2,628,  4  Cliff.  306; 


Little  V.  Gould,  15  Fed.  Cas.  No.  8,394,  2 
Blatchf.  362.  See  also  Copyright,  9  Cyc. 
900. 

When  prepared  by  the  court,  no  right  to 

copyright  the  syllabi  or  statements  of  facts 
vests  in  the  reporter.  See  Copyright,  9  Cyc. 
900  text  and  note  23. 

42.  Paige  v.  Banks,  13  Wall.  (U.  S.)  616, 
20  L.  ed.  709;  Cowen  v.  Banks,  6  Fed.  Cas. 
No.  3,295,  24  How.  Pr.  (N.  Y.)  72. 

43.  Little  V.  Hall,  18  How.  (U.  S.)  165, 
15  L.  ed.  328.  See  also  Peck  v.  Hooker,  61 
Conn.  413,  23  Atl.  741,  29  Am.  St.  Rep.  215; 
Gould  V.  Banks,  53  Conn.  415,  2  Atl.  886,  55 
Am.  Rep.  143. 

The  government  may  contract  with  the 
reporter  that  the  copyright  in  such  matter 
shall  vest  in  itself.  See  Copyright,  9  Cyc. 
900  text  and  note  22. 

44.  Chase  r.  Sanborn,  5  Fed.  Cas.  No. 
2,628,  4  Cliff.  30'6. 

45.  See  supra,  ITT, .  C,  2.  See  also  Copy- 
right, 9  Cyc.  899  text  and  notes  19,  20. 

46.  Callaghan  r.  Mvers,  128  U.  S.  617, 
9  S.  Ct.  177,  32  L.  ed.  547;  Banks  r.  ISlan- 
chester,  128  U.  S.  244,  9  S.  Ct.  36,  3^  L.  ed. 
425;  Wheaton  r.  Peters,  8  Pet.  (U.  S.)  591,  8 
L.  ed.  1055:  State  r.  Gould,  34  Fed.  319; 
Banks  r.  W>st  Pub.  Co.,  27  Fed.  50;  Chase 
r.  Sanborn,  5  Fod.  Cas.  No.  2,628,  4  Cliff. 
306;  Gould  r.  Hastings,  10  Fed.  Cas.  No.  5.639; 
La\vronce  r.  Dana,  15  Fed.  Cas.  No.  8,136,  4 
Cliff.  1.  7  Off.  Gaz.  81:  Little  r.  Gould,  15 
Fed.  Cas.  No.  8.394,  2  Blatchf.  165. 

In  Connecticut,  however,  the  state  having 
entered  into  a  contract  of  tlio  publication  of 
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lature  to  enact  that  opinions  should  not  be  known  to  the  pubhc.*^  But  while  the 
reporter  should  allow  the  public  free  access  to  opinions  in  his  custody,  he  has  the 
right  to  make  such  reasonable  regulations  as  to  obtaining  copies  of  them  as  he 
may  deem  necessary  to  secure  the  safety  of  his  papers  and  the  orderly  adminis- 
tration of  the  affairs  of  his  office.*^ 

IV.  Printing,  Sale,  and  Distribution. 

A.  In  General.  While  the  state  has  the  right  to  provide  for  and  control  the 
printing,  publication,  sale,  and  distribution  of  the  reports  of  the  decisions  of  its 
courts  in  their  official  form,*^  a  citizen  of  the  state,  or  any  other  person,  has  full 
right  to  print,  publish,  and  sell  on  his  own  account  volumes  of  reports  containing 
the  opinions  of  the  courts  and  other  matter  prepared  by  the  judges  thereof,  as 
well  as  any  other  matters  not  previously  protected  by  a  valid  copyright. The 
printing  of  reports  is  not  embraced  in  constitutional  provisions  and  requirements 
as  to  ''printing  for  the  judicial  and  other  departments." 

B.  Contracts  For  —  i.  in  general.  Generally  contracts  for  the  printing, 
publication,  sale,  and  distribution  of  official  reports  are  authorized  by  law;  and 
the  duty  of  making  such  contracts  devolves  upon  certain  designated  officials.^* 


the  reports  and  provided  for  a  copyright  to 
be  taken  for  its  benefit  it  was  decided  that  the 
reporter  was  not  obliged  to  furnish  to  appli- 
cants advance  sheets  containing  the  opinions 
of  the  courts.  Peck  v.  Hooker,  61  Conn.  413, 
23  Atl.  741,  29  Am.  St.  Rep.  215;  Gould  v. 
Banks,  53  Conn.  415,  2  Atl.  886,  55'  Am.  Rep. 
143. 

47.  Nash  v.  Lathrop,  142  Mass.  29,  35,  6 
N.  E.  559.  where  the  court  said :  "  The  de- 
cisions and  opinions  of  the  justices  are  the 
authorized  expositions  and  interpretations  of 
the  law  which  are  binding  upon  all  the  citi- 
zens. They  declare  the  unwritten  law,  and 
construe  and  declare  the  meaning  of  the  stat- 
utes. Every  citizen  is  presumed  to  know 
the  law  thus  declared,  and  it  needs  no  argu- 
ment to  show  that  justice  requires  that  all 
should  have  free  access  to  the  opinions, 
and  that  it  is  against  sound  public  policy 
to  prevent  this,  or  to  suppress  and  keep 
from  the  earliest  knowledge  of  the  pub- 
lic the  statutes  or  the  decisions  and  opinions 
of  the  justices.  Such  opinions  stand,  upon 
principle,  on  substantially  the  same  footing  as 
the  statutes  enacted  by  Ihe  Legislature." 

48.  Nash  t.  Lathrop,  142  Mass.  29,  6  N.  E. 
559. 

Mandamus  will  not  issue  to  compel  the 
reporter  of  the  decisions  of  the  supreme  court 
of  errors  of  Connecticut  to  permit  the  appli- 
cant at  all  reasonable  times  to  make  copies 
of  such  opinions  in  the  custody  of  the  re- 
porter, or  to  furnish  certified  copies  thereof, 
at  the  usual  and  reasonable  rates  of  compen- 
sation, for  publication  out  of  the  state,  in  ad- 
vance of  their  official  publication  by  the  re- 
porter. Peck  V.  Hooker,  61  Conn.  413,  23  AtL 
741,  29  Am.  St.  Rep.  215. 

49.  Colorado. —  Gillette  v.  Peabody,  19 
Colo.  App.  356,  75  Pac.  18. 

Comiecticut. —  Gould  v.  Banks,  53  Conn. 
415,  2  Atl.  886,  55  Am.  Rep.  143,  where  it 
is  said  that  it  is  for  the  state  to  say  when 
and  in  what  manner  it  will  publish  the  offi- 
cial volumes  of  reports  of  decisions  of  its 
courts. 
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Indiana. —  Black  v.  Merrill,  51  Ind.  32,  35, 
where  it  is  said:  "  The  legislature  may,  doubt- 
less, provide  for  the  publication  of  the  de- 
cisions through  an  officer,  or  otherwise." 

Michigan. —  People  v.  State  Auditors,  42 
Mich.  422,  4  N.  W.  274,  where  it  is  said  that 
it  is  within  the  discretion  of  the  legislature 
to  decide  whether  it  will  publish  the  reports 
at  the  state's  expense. 

Missouri.— State  v.  McGrath,  60  Mo.  586. 

Nebraska. —  State  v.  State  Journal  Co.,  77 
Nebr.  752,  110  N.  W.  763,  9  L.  R.  A.  N.  S. 
174;  In  re  Brown,  15  Nebr.  688,  50  N.  W. 
273. 

New  Hampshire. —  Litchfield  v.  Barker,  64 
N.  TL.  443,  14  Atl.  725. 

Neio  York.—  Little  v.  Banks,  85  N.  Y.  258 ; 
Banks  r.  Hun.  20  N.  Y.  App.  Div.  501,  47 
N.  Y.  Suppl.  193;  People  v.  Carr,  5  Silv.  Sup. 
302,  23  N.  Y.  Suppl.  112. 

North  Carolina. —  Smith  v.  Thompson,  122 
N.  C.  215,  29  S.  E.  223. 

OMo.— Banks  v.  De  Witt,  42  Ohio  St.  263. 

South  Dakota. —  Tripp  v.  Ringrud,  2  S.  D. 
593,  51  N.  W.  655. 

When  the  constitution  requires  the  legis- 
lature to  regulate  the  reporting  of  the  de- 
cisions of  the  courts,  there  is  an  implication 
that  some  one  other  than  the  legislature  is  to 
report  them.  Banks  v.  Hun,  20  N.  Y.  App. 
Div.  501,  47  N.  Y.  Suppl.  193. 

50.  State  v.  State  Journal  Co.,  77  Nebr. 
752,  110  N.  W.  763,  9  L.  R.  A.  N.  S.  174. 

51.  People  V.  State  Auditors,  42  Mich.  422, 

4  N.  W.  274.  See  also  Gillette  v.  Peabody,  19 
Colo.  App.  356,  75  Pac.  18. 

52.  Contract  for  state  printing  generally 
see  States. 

53.  Gillette  v.  Peabody,  19  Colo.  App.  356, 
75  Pac.  18;  State  ?;.  McGrath,  60  Mo.  586: 
Little  V.  Banks,  85  N.  Y.  258;  People  v.  Carr, 

5  Silv.  Sup.  (N.  Y.)  302,  23  N.  Y.  Suppl.  112; 
Banks  V.  De  Witt,  42  Ohio  St.  263. 

54.  Gillette  v.  Peabody,  19  Colo.  App.  356, 
75  Pac.  18;  Little  v.  Banks,  85  N.  Y.  258; 
People  V.  Carr,  5  Silv.  Sup.  (N.  Y.)  302,  23 
N.  Y.  Suppl.  112. 
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The  state,  it  has  been  held,  is  not  a  party  to  the  individual  contract  made  by  the 
official  reporter  for  the  pubhcation  of  such  reports  where  he  is  to  derive  his  com- 
pensation from  the  sale  of  books  to  the  state  at  a  certain  price. 

2.  Manner  of  Making  Contract.  Sometimes  the  law  requires  the  officers  to 
advertise  for,  receive,  and  consider  proposals  for  the  printing  and  publishing 
before  making  the  contracts  therefor.^®  In  the  absence  of  an  imperative  pro- 
vision to  the  effect,  the  contract  need  not  necessarily  be  awarded  to  the  lowest 
bidder,^^  as  such  officials  have  a  discretion  confided  to  them  which  in  the  absence 
of  fraud  is  not  subject  to  control  by  the  court. A  proposal  in  response  to  adver- 
tisement for  bids  to  print  reports  is  not  vitiated  by  a  statement  therein  that  the 
work  will  be  done  within  the  state  and  by  a  certain  class  of  persons. 

3.  Construction  and  Validity  of  Contract.  The  contract  made  by  a  reporter 
for  the  publication  of  the  reports  reported  by  him  for  a  period  as  long  as  his  term 
of  office  has  been  held  not  to  be  unreasonable  in  length  of  time.^^  That  the  work 
shall  be  done  at  the  state  capital  does  not  impose  a  condition  which  will  invahdate 
the  contract. The  law  will  not  imply  an  agreement  on  the  part  of  a  publisher 
not  to  manufacture  and  sell  volumes  of  reports  containing  uncopyrighted  literary 
matter  on  its  own  account,  there  being  no  such  limitation  in  the  contract  between 
the  parties. Where  the  state  officers  are  authorized  by  law  to  contract,  on 
terms  most  advantageous  to  the  public,  with  persons  to  publish  the  reports, 
they  may  insert  in  such  contract  that  the  publisher  shall  keep  copies  thereof  on 
hand  and  be  prepared  to  sell  a  certain  number  of  volumes  to  other  law  book 
sellers  or  be  liable  for  fixed  sums  to  the  state  and  to  such  other  book  sellers  for 
failure  to  do  so.^^  But  where  such  contract  is  for  a  fixed  period  of  time  the  pub- 
lisher is  required  to  keep  the  books  on  hand  only  during  such  period  and  for  such 
a  reasonable  time  thereafter  as  is  necessary  to  finish  volumes  not  completed  at 
the  expiration  of  the  contract. The  contract  with  a  printer  to  print  and  manu- 
facture for  the  state  volumes  of  reports,  and  to  make  plates  which  shall  become 
the  property  of  the  state,  has  been  held  not  to  constitute  the  printer  the  agent  of 
the  state  in  the  publishing  business. 


55.  Banks  v.  Hun  20  N.  Y.  App.  Div.  501, 
47  N.  Y.  Suppl.  193. 

56.  Gillette  v.  Peabody,  19  Colo.  App.  356, 
75  Pac.  18 ;  People  v.  State  Auditors,  42  Mich. 
422,  4  N.  W.  274;  People  v.  Carr,  5  Silv.  Sup. 
(N.  Y.)  302,  23  N.  Y.  Suppl.  112. 

The  published  notice  for  bids  should  in- 
form the  bidders  at  what  time  the  bids  may- 
open,  so  that  they  miay  be  present  and  see 
the  contract  awarded  to  the  lowest  bidder  as 
the  law  provides.  People  v.  State  Auditors, 
42  Mich.  422,  4  N.  W.  274. 

57.  People  v.  State  Auditors,  42  Mich.  422, 
4  N.  W.  274. 

Mandamus  in  favor  of  the  lowest  bidder 
may  be  resorted  to  in  a  proper  case  to  compel 
the  award  of  the  contract  to  him.  People  v. 
State  Auditors,  42  Mich.  422,  4  N.  W.  274. 

58.  People  y.  Carr,  5  Silv.  Sup.  (N.  Y.) 
302,  23  N.  Y.  Suppl.  112,  where  it  was  the 
duty  of  certain  officials  to  advertise  for,  re- 
ceive, and  consider  proposals  for  the  publica- 
tion of  judicial  reports  and  m,ake  a  contract 
on  terms  most  advantageous  to  the  public. 

59.  Gillette  v.  Peabody,  19  Colo.  App.  356, 
75  Pac.  18. 

60.  Gillette  v.  Peabody,  19  Colo.  App.  356, 
75  Pac.  18. 

While  discriminating  official  action  in  re- 
lation to  public  work,  whether  by  wnv  of 
statute,  ordinance,  resolution,  or  contract,  is 
void,  that  doctrine  does  not  apply  to  in- 


dividuals who  m^ay  discriminate  as  they 
choose  in  their  private  affairs  and  in  the  em- 
ployment of  union  or  non-union  labor;  and 
hence  a  proposal  in  a  bid  to  print  reports  of 
a  court  of  appeals,  which  contains  the  state- 
ment that  the  work  will  be  done  in  the  state 
and  that  only  union  labor  will  be  employed, 
does  not  render  the  act  of  the  state  officers  in 
awarding  the  contract  to  the  bidder  making 
such  statement  a  discrimination  in  official  ac- 
tion ;  nor  is  such  award  vitiated  on  the 
ground  of  the  strife's  officer  containing  no  cor- 
responding stipulation.  Gillette  v.  Peabody, 
19  Colo.  App.  356,  76  Pac.  18. 

61.  Banks  v.  Hun,  20  N.  Y.  App.  Div.  501, 
47  N.  Y.  Suppl.  193. 

62.  People  v.  State  Auditors,  42  Mich.  422, 
4  N.  W.  274. 

63.  State  r.  State  Journal  Co.,  77  Nebr. 
752,  110  N.  W.  763,  9  L.  R.  A.  N.  S.  174. 

64.  Little  r.  Banks,  85  N.  Y.  258. 

Such  sum  is  not  a  penalty  but  liquidated 
damages,  and  although  the  contract  is  l>e- 
twecn  the  state  and  an  individual,  a  third 
person  interested  in  its  performance  may  take 
advantage  of  its  provisions  and  enforce  them 
by  suit.  Little  r.  Banks,  85  N.  Y.  25S. 
'65.  Little  r.  Banks,  77  Hun  (N.  Y.)  511» 
29  N.  Y.  Suppl.  87  [affirmed  in  151  N.  Y.  669, 
46  N.  E.  1149]. 

66.  State  r.  State  Journal  Co..  77  Nebr. 
752,  110  N.  W.  763,  9  L.  R.  A.  N.  S.  174. 
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4.  Assignment  of  Contract.  A  contract,  authorized  by  law,  made  by  a  pub- 
lisher to  print  and  bind  for  the  state  volumes  of  the  state  reports,  may  with 
the  acquiescence  of  the  state  be  assigned  by  the  contractor  so  as  to  vest  in  the 
assignee  all  the  rights  and  subject  him  to  all  the  liabihtiesof  the  original  contractor.®^ 

C.  Expenses  of  Publication.  The  expenses  of  publication  may  be  borne 
wholly  or  in  part  by  either  the  state  or  the  state  reporter.  Where  the  pub- 
lisher of  reports  is  required  to  furnish  copies  for  the  use  of  the  state  and  also  keep 
them  on  hand  so  as  to  supply  the  legal  profession,  the  state  to  pay  the  actual 
cost  of  the  volumes  it  receives  plus  a  commission,  such  publisher  may  stereotype 
all  the  volumes  he  prepares  and  the  state  must  pay  a  part  of  such  expense  there- 
for, proportionate  to  the  number  of  volumes  it  receives. 

D.  Fixing  Price.  The  legislature  of  the  state  has  the  right  to  prescribe  the 
maximum  price  which  the  reporter  may  charge  per  volume  for  the  reports. 
Where  the  statute  fixes  the  number  of  volumes  which  the  reporter  is  obliged  to 
print  and  establishes  the  maximum  price  he  may  charge  per  volume  therefor, 
and  he  publishes  a  greater  number,  such  additional  volumes  are  his  property  in 
which  he  has  the  exclusive  copyright,  but  he  may  charge  therefor  no  more  than 
the  price  prescribed  by  statute;  such  legislation  does  not  amount  to  the  taking 
of  one's  property  and  the  bestowal  of  it  upon  another,  and  is  constitutional.'^^ 
And  the  legislature  has  the  right  to  designate  the  price  which  any  person  may 
charge  per  volume  for  the  reports;  and  although  there  may  have  been  a  contract 
made  by  private  individuals  for  the  sale  of  reports  for  a  greater  sum  than  that 
fixed  by  the  legislature,  only  the  maximum  amount  prescribed  by  the  statutes 
can  be  recovered.''^  A  contract  having  been  made  by  the  reporter  for  as  long 
a  period  as  his  term  of  office,  and  a  subsequent  statute  reducing  the  price  which 
he  shall  receive  from  the  state  per  volume  was  held  to  be  invalid,  as  violating  the 
constitutional  prohibition  against  the  impairment  of  the  obligations  of  contracts.'^* 

E.  Furnishing  Copies.  The  pubHsher  may  be  required,  either  by  statute 
or  contract,  as  the  case  may  be,  to  furnish  a  certain  number  of  copies  of  the  reports 
for  the  use  of  the  state, and  sometimes  at  a  stipulated  price  per  volume."^®  Where 
the  statutes  of  the  state  make  it  the  duty  of  some  official  to  distribute  or  furnish 
copies  of  the  reports  to  the  various  towns  or  counties  for  the  use  of  their  inhabit- 
ants and  officers,  the  latter  cannot  make  any  distribution  or  use  of  them  incon- 
sistent with  that  object. '^^    The  laws  of  the  state  requiring  the  librarian  to  deliver 


67.  Banks  v.  De  Witt,  42  Ohio  St.  263. 
In  this  case  B.  &  Brothers  were  the  assignees 
of  a  contract  made  by  D.  &  Co.  to  print  and 
bind  volume  28  of  Ohio  State  Reports 
and  the  next  succeeding  volume  or  volumes  or 
any  that  should  be  made  ready  for  publica- 
tion from  and  after  the  23d  day  of  June,  1882, 
D.  &  Co.  to  have  the  exclusive  right  to  pub- 
lish the  reports  aforesaid  for  the  period  of  two 
years.  At  the  expiration  of  the  time  desig- 
nated, B.  &  Brothers  had  printed  from  manu- 
script furnished  by  the  reporter  a  few  pages 
of  volumes  41  and  42  Ohio  State  Reports  and 
had  procured  material  and  arranged  for  the 
printing  of  the  entire  volume.  The  reporter 
refusing  to  supph^  the  necessary  manuscript 
to  complete  them,  the  supreme  court  awarded 
against  him  a  writ  of  mandamus  requiring 
him  to  supply  it,  holding  that  B.  &  Brothers 
had  the  right  to  complete  any  volume  of  re- 
ports which  they  had  begun  in  good  faith  to 
publish  within  two  years. 

68.  People  v.  State  Auditors,  42  Mich.  422, 
4  N.  W.  274. 

69.  People  State  Auditors,  42  Mich.  422, 
4  N.  W.  274. 
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The  publication  and  the  expenses  of  the 
same  are  sometimes  left  entirely  within  the 
hands  of  the  official  reporter.  People  v.  State 
Auditors,  42  Mich.  422,  4  N.  W.  274,  under 
Rev.  St.  (1838)  p.  414. 

70.  State  v.  McGrath,  60  Mo.  586. 

71.  Black  f.  Merrill,  51  Ind.  32;  Banks  c. 
Hun,  20  N.  Y.  App.  Div.  501,  47  N.  Y.  Suppl. 
193;  Little  v.  Banks,  77  Hun  (N.  Y.)  511,  29 
N.  Y.  Suppl.  87  [affirmed  in  151  N.  Y.  669, 

46  N.  E.  1149]. 

72.  Black  v.  Merrill,  51  Ind.  32. 

73.  Welling  v.  Merrill,  52  Ind.  350. 

74.  Banks  v.  Hun,  20  N.  Y.  App.  Div.  501, 

47  N.  Y.  Suppl.  193. 

75.  State  v.  McGrath,  60  Mo.  586. 

76.  State  v.  McGrath,  60  Mo.  586.  See 
also  Black  v.  Merrill,  51  Ind.  32. 

77.  Requirement  is  sometimes  made  for  the 
distribution  and  furnishing  of  copies  of  the 
official  reports  to  certain  officers,  courts,  and 
the  like.  Litchfield  v.  Barker,  64  N.  H.  443, 
14  Atl.  725;  Smith  v.  Thompson,  122  N.  C. 
215,  29  S.  E.  223;  Tripp  v.  Ringsrud,  2  S.  D. 
593,  51  N.  W.  655. 

78.  Litchfield  v.  Parker,  64  K  H.  443,  14 
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copies  of  the  reports  to  certain  officers  and  courts,  and  providing  that  if  compHance 
therewith  should  exhaust  the  supply  of  volumes  therein  specified,  the  secretary 
of  state  should  furnish  a  sufficient  number  of  copies,  pubhshed  or  to  be  published, 
to  meet  such  requirement,  apply  to  future  volumes  as  well  as  to  those  on  hand, 
and  the  reporter  may  compel  the  secretary  to  purchase  the  necessary  copies  of 
reports  prepared  after  the  passage  of  such  law,  so  as  to  make  the  required 
distribution."^^ 

V.  Reporters. 

A.  Definition.  A  reporter  is  a  person  who  reports  the  decisions  upon  the 
questions  of  law  in  the  cases  adjudged  in  the  courts  of  law  and  equity;  and  a 
state  reporter  has  been  defined  to  be  an  official  who  edits  and  publishes  decisions 
of  the  highest  courts  of  the  state. 

B.  Nature  of  Office.  An  official  reporter  is  a  public  officer, and  the  pre- 
sumption of  faithfulness  and  honesty  must  be  indulged  in  his  favor  as  in  the  case 
of  other  public  officers. After  the  expiration  of  his  term  of  office  the  outgoing 
reporter  is  to  be  considered  as  functus  officio. The  appointment  of  deputy  state 
reporters  is  sometimes  authorized  by  law.^^ 

C.  Appointment  and  Removal.  The  constitutions  of  some  of  the  states 
provide  for  the  appointment  of  the  reporter  and  specify  his  duties.^®  Where  there 
is  no  such  constitutional  provision,  it  is  not  an  interference  of  the  executive  depart- 
ment with  the  judicial,  for  the  legislature  to  create,  control,  or  abolish  the  office 
of  reporter.  Although  the  reporter  is  an  officer  of  the  court  and  to  some  extent 
under  its  control,  the  right  of  the  latter  to  remove  him  must  be  derived  from 


Atl.  725;  Smith  V.  Thompson,  122  N.  C.  215, 
29  S.  E.  223. 

The  selectmen  of  a  town  agreed  with  an 
attorney  that  he  should  take  the  state  reports 
which  had  been  furnished  to  it  to  his  office, 
keep  and  use  them  free  of  charge  and  give 
the  officers  of  the  town  such  advice  as  they 
should  require  in  the  conduct  of  their  official 
business.  In  holding  that  such  contract  is 
not  valid  the  court  said:  "  Forwarded  and  dis- 
tributed to  the  towns,  as  one  mode  of  publi- 
cation, tke  reception  and  possession  of  the 
books  by  the  town,  from  their  vei*y  nature, 
must  be  for  the  use  of  the  inhabitants,  and 
the  better  to  enable  them,  and  especially  the 
officers  of  the  town,  to  acquaint  themselves 
with  the  law  of  the  land.  Receiving  and  hold- 
ing the  books  for  such  a  purpose,  the  town 
has  no  power  to  divert  them  from  that 
purpose,  or  to  devote  them  to  other  pur- 
poses inconsistent  with  that.  Devoting  them 
to  any  other  use,  like  a  sale  and  an  appropria- 
tion of  the  proceeds  to  the  general  expenses  of 
the  town,  or  a  bailment  to  an  individual  for 
hire  or  otherwise,  by  a  contract  which  would 
prevent  the  inhabitants  from  enjoying  their 
use,  would  be  a  departure  from  the  objects 
intended  by  their  distribution,  and  a  violation 
by  the  town  of  the  implied  conditions  upon 
which  they  were  received."  Litchfield  v.  Par- 
ker, 64  N.'  H.  443,  444,  14  Atl.  725. 

The  secretary  of  state  to  whom  the  code 
commits  the  sale  of  the  supreme  court  re- 
ports on  a  commission  of  five  per  cent  upon 
the  amount  of  such  .sa>le.-and  who  is  author- 
ized by  N.  C.  A<;ts  (1889),  c.  473.  §  5,  to 
allow  reasonable  discount  to  booksellers  in 
the  state  has  no  authority  to  contract  with  a 
firm  of  booksellers  whereby  all  the  reports  are 
to  be  delivered  to  them  for  sale  at  a  cora- 
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mission  of  twelve  and  a  half  per  cent  even 
though  by  such  contract  the  secretary  of  state 
would  be  relieved  of  the  distribution  of  the 
reports  directed  in  section  3635  of  the  code 
and  the  state  would  be  saved  the  expense  of 
the  rental  or  storage  room  for  all  the  unsold 
reports  on  hand.  Smith  v.  Thompson.  122 
N.  C.  215,  29  S.  E.  223. 

79.  Tripp  V.  Ringsrud,  2  S.  D.  593,  51 
N.  W.  655. 

80.  Black  L.  Diet. 

81.  Anderson  L.  Diet. 

83.  Black  i\  Merrill,  51  Ind.  32,  35;  In  re 
Opinion  of  Justices,  72  Me.  542 ;  Banks  v. 
De  Witt,  42  Ohio  St.  263. 

Under  Nebr.  Laws  (1879),  p.  82,  §  ig,  con- 
strued in  connection  with  Const,  art.  6,  §  8, 
the  state  reporter,  in  the  matter  of  the  pub- 
lication of  the  state  supreme  court  reports, 
is  and  must  be  considered  as  the  disbursing 
officer  of  the  state,  and  not  as  a  contractor. 
In  re  Brown,  15  Nebr.  688,  697,  50  N.  W. 
273. 

83.  Banks  v.  De  Witt,  42  Ohio  St.  263. 

84.  State  Reporter's  Case,  150  Pa.  St.  550, 
24  Atl.  008. 

Successor  in  office. — A  reporter  of  the  su- 
preme court  of  Ohio  was  held  not  to  be  the 
successor  of  the  reporter  of  the  late  supreme 
court  in  bank,  as  the  two  courts  wore  dis- 
tinct tribunals.  Ex  p.  Lawrence.  1  Ohio  St. 
431. 

85.  Baggett  r.  Dunn.  6!)  Cal.  'J'^.  10  Pac. 
125. 

86.  See  the  conslitnti(nis  of  the  several 
states. 

87.  Black  r.  Merrill.  51  fnd.  32;  In  re 
Opinion  of  Justices.  72  ^le.  542;  Ptxiple  V. 
State  Auditors.  42  Mich.  422,  4  N.  W.  274; 
Banks  v.  De  Witt,  42  Ohio  St.  263. 
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the  constitution  or  from  the  acts  of  the  legislature.^^  When  the  power  to  appoint 
^  reporter  is  in  the  governor  alone  he  may  remove  the  officer;  but  it  has  been 
held  that  where  the  appointment  can  only  be  made  with  the  advice  and  consent 
of  the  legislative  body  there  can  be  no  removal  by  the  governor  alone. 

D.  Rights  and  Duties.  In  the  absence  of  constitutional  inhibition,  the 
xights  and  duties  of  a  reporter  may  be  changed  at  the  will  of  the  legislature.^^ 
A  reporter  may  have  the  exclusive  right  to  print  copies  from  plates  belonging  to 
the  state  where  the  volume  was  stereotyped  at  his  expense.  Where  a  reporter 
ivho  is  a  salaried  officer  has  left  unreported  cases  at  the  end  of  his  term  of  office 
other  than  those  he  may  need  for  the  completion  of  the  volume  already  begun, 
it  is  the  duty  of  his  successor  to  report  such  cases. ®^ 

E.  Compensation.  The  compensation  of  the  state  reporter  may  be  by  way 
of  salary  or  by  way  of  profits  accruing  from  the  sale  of  the  books  themselves. 
A  provision  of  law  that  the  salary  of  the  reporter  for  the  last  quarter  of  the  year 
shall  not  be  paid  until  the  decisions  of  that  year  shall  have  been  reported  does 
not  apply  to  a  reporter  whose  term  of  office  has  expired. Where  the  legislature 
-of  the  state  fixes  the  salary  of  the  reporter  he  becomes  entitled  to  demand  and 
receive  compensation  at  that  rate  from  the  commencement  of  his  term  so  soon 
as  the  legislature  appropriates  money  for  that  purpose.^'  But  where  a  state 
constitution  provides  that  no  money  shall  be  drawn  from  the  treasury  but  in 
consequence  of  an  appropriation  made  by  law  when  the  amount  of  a  prior  appro- 
priation for  a  reporter's  salary  has  been  exhausted,  no  more  can  be  drawn  until 
there  is  a  new  appropriation  by  a  subsequent  legislature.^^  It  has  been  held 
that  where  the  reporter  receives  a  fixed  salary,  such  compensation  is  exclusive 
<of  all  other,  and  that  while  the  law  authorizes  a  payment  of  a  certain  amount  to 
him  for  each  bound  volume,  he  may  have  only  the  actual  cost  of  the  work;  that 
he  may  not  be  credited  with  expenses  incurred  in  preparing  copies,  reading  proof, 
packing,  and  shipping.     Where  the  duties  of  the  reporter  entitled  to  an  annual 


88.  State  Eeporter's  Case,  150  Pa.  St.  550, 
24  Atl.  908. 

89.  In  re  Opinion  of  Justices,  72  Me.  542. 
See  also  Story  Const.  §  1342  et  seq. 

90.  In  re  Opinion  of  Justices,  72  Me.  542. 
This  case  arose  in  the  construction  of  a 
statute  providing  for  the  appointment  by  the 
governor  with  the  advice  and  consent  of  the 
council  of  a  reporter  vs^ho  should  be  remov- 
able at  the  pleasure  of  the  executive.  The 
governor  had  issued  an  order  declaring  the  re- 
porter's term  of  office  terminated.  The  coun- 
-cil  refused  to  concur  in  his  removal.  The 
court  decided  that  under  the  constitution  of 
the  state  the  term  "  executive  "  meant  the 
executive  department  and  comprehended  both 
governor  and  council,  and  that  the  governor's 
order  was  of  no  effect. 

91.  Black  V.  Merrill,  51  Ind.  32. 

92.  State  Comptroller  v.  Hooker,  59  Conn. 
332,  22  Atl.  317,  holding  that  where  a  statute 
providing  for  the  compensation  of  the  re- 
porter makes  it  his  duty  to  have  stereotyped 
at  his  own  expense  all  volumes  published  by 
him,  the  plates  to  be  the  property  of  the  state, 
subject  to  the  right  of  the  reporter  to  use  the 
•same  for  printing  copies  therefrom,  the  state 
may  not  use  the  plates  nor  is  the  reporter's 
right  of  property  in  them  terminated  by  his 
resignation  or  death. 

As  to  right  of  printer  under  similar  cir- 
cumstances see  State  V.  State  Journal  Co.,  77 
Nebr.  752,  110  W.  763,  9  L.  R.  A.  N.  S. 
174. 
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93.  State  Reporter's  Case,  150  Pa.  St.  550, 
24  Atl.  90'8. 

94.  Smith  v.  Dunn,  64  Cal.  164,  28  Pac. 
32;  People  v.  State  Auditors,  42  Mich.  422, 
4  N.  W.  274;  State  Reporter's  Case,  150  Pa. 
St.  550,  24  Atl.  908. 

Notwithstanding  he  leaves  a  large  number 
of  cases  unreported,  a  reporter  who  has  faith- 
fully performed  his  duties  as  such  has  been 
held  to  be  entitled,  upon  his  retirement  from 
office,  to  his  full  salary.  State  Reporter's 
Case,  150  Pa.  St.  550,  24  Atl.  908. 

95.  Comptroller  v.  Hooker,  59  Conn.  332, 
22  Atl.  317. 

96.  State  Reporter's  Case,  150  Pa.  St.  550, 
24  Atl.  908. 

97.  Smith  v.  Dunn,  64  Cal.  164,  28  Pac.  232. 
The  constitution  of  California  prohibits  the 

legislature  from  granting  extra  compensation 
or  allowance  to  a  public  officer  and  special 
legislation  affecting  the  salary  of  any  officer. 
The  reporter  was  appointed  Jan.  7,  1880.  The 
law  fixing  his  salary  did  not  go  into  effect 
until  July  1,  1880.  The  legislature  passed  an 
act  appropriating  the  pro  rata  amount  of 
salary  for  the  interim  between  the  two  dates. 
Such  act  was  held  not  to  be  in  conflict  with 
the  constitution  of  the  state  upon  the  ground 
that  there  was  no  additional  allowance  of 
money  for  the  same  purpose.  Smith  v.  Dunn, 
64  Cal.  164,  28  Pac.  232. 

98.  Raggett  v.  Dunn,  69  Cal.  75,  10  Pac. 
125. 

99.  In  re  Brown,  15  Nebr.  688,  50  N.  W.  273. 
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salary  have  been  fully  performed  in  less  than  the  year,  he  is  entitled  to  his  entire 
compensation  if  the  duties  for  the  year  have  been  fully  performed,  although  the 
office  is  aboUshed  before  the  end  of  the  year.  If  they  have  not  been  fully  per- 
formed, his  compensation  must  be  such  a  part  of  his  annual  salary  as  the  work 
he  has  done  is  of  his  entire  duty,  and  the  period  of  his  service  is  not  to  be 
considered.^ 

Repository,  a  place  where  things  are  or  may  be  deposited  for  safety  or 
preservation;  a  depository;  a  storehouse;  a  magazine;  a  place  where  things  are 
kept  for  sale;  a  shop.^* 

Represent.  To  stand  in  the  place  of;  ^  to  stand  in  a  person's  place,  to  act 
his  part,  to  exercise  his  right,  or  to  take  his  share ;  ^  to  describe  or  portray  in  words; 
to  declare;  to  set  forth;  *  to  exhibit  to  another  mind  in  language.^  (See  Repre- 
sentation ;  Representative.) 

Representation,  a  fiction  of  the  law,  the  effect  of  which  is  to  put  the 
representative  in  the  place,  degree,  or  right  of  the  person  represented.^  In  the 
law  of  contracts  in  general,  a  statement,  incidental  to  a  contract,  relative  to  some 
fact  having  reference  thereto,  and  upon  the  faith  of  which  the  contract  is  entered 
into."^  In  the  law  of  insurance,  a  collateral  statement,  either  by  parol  or  in  writ- 
ing, of  such  facts  or  circumstances  relative  to  the  proposed  adventure,  and  not 
inserted  in  the  policy,  as  are  necessary  for  the  information  of  the  assurer  to  enable 
him  to  form  a  just  estimate  of  the  risk;  ^  an  assertion  by  the  insured  of  some  fact;  ® 
a  presentation  of  the  elements  upon  which  to  estimate  the  risk  proposed  to  be 
assumed;     a  statement  by  the  apphaant  to  the  insurer  regarding  a  fact  material 


1.  Ex  p.  Lawrence,  1  Ohio  St.  431. 

la.  State  v.  Sprague,  149  Mo.  409,  419,  50 
S.  W.  901. 

2.  Chase  v.  Swayne,  88  Tex.  218,  224,  30 
S.  W.  1049,  53  Am.  St.  Rep.  742. 

As  used  in  Cal.  Code  Civ.  Proc.  §  372,  au- 
thorizing appointment  of  a  guardian  ad 
litem  to  represent  an  infant  in  an  action  or 
proceeding,  means  that  he  is  to  conduct  and 
control  the  proceeding  on  behalf  of  the  in- 
fant. Carpenter  v.  San  Joaquin  County,  75 
Cal.  596,  599,  19  Pac.  174. 

"  Representing,"  as  used  in  a  petition  stat- 
ing that  the  "  undersigned,  representing  a 
majority  of  the  taxpayers  of  the  town,"  etc., 
should  be  construed  to  mean  that  the  pe- 
titioners were  themselves  such  majority. 
Solon  V.  Williamsburgh  Sav.  Bank,  114  N.  Y. 
122,  130,  21  N.  E.  168  \_affirming  35  Hun 
1,  7]. 

3.  Abbott  L.  Diet,  [quoted  in  Plummer  v. 
Brown,  64  Cal.  429,  430,  1  Pac.  703;  Brown 
V.  Massey,  13  Okla.  670,  678,  76  Pac.  226]. 

4.  Century  Diet,  [quoted  in  Butts  v.  Long, 
94  Mo.  App.  687,  692,  68  S.  W.  754]. 

As  used  in  a  statute  making  it  an  offense 
to  cause  to  be  carried  from  one  state  to 
another  any  instrument  purporting  to  repre- 
sent a  ticket  in  a  lottery,  means  represent 
to  the  purchaser,  standing  as  the  representa- 
tion of  title  to  the  indicated  thing.  Francis 
V.  U.  S.,  188  U.  S.  375,  378,  47  L.  ed.  508, 
23  S.  Ct.  334. 

5.  Webster  Int.  Diet,  [quoted  in  Butts  v. 
Long,  94  Mo.  App.  687,  692,  68  S.  W.  754]. 

Does  not  import  a  promise,  and  does  not 
give  notice  to  the  opposite  party  that  a  mere 
promise  is  relied  upon.  Cooper  v.  Landon, 
102  Mass.  58,  60. 

"  Represent  and  warrant,"  is  a  phrase  some- 


times used  to  imply  a  promise  to  respond  in 
damages  for  failure  of  the  representations 
to  hold  good.  Switzer  v.  Henking,  158  Fed. 
784,  787,  86  C.  C.  A.  140,  15  L.  R.  A.  N.  S. 
1151. 

"Act,  perform,  or  represent "  means  repre- 
sentation in  dialogue  and  actions  by  persons 
who  represent  the  composition  as  real,  by 
performing  or  going  through  the  various 
parts  or  characters  severally  assigned  to 
them.  Daly  i'.  Palmer,  7  Fed.  Cas.  No.  3,552, 
6  Blatchf.  256,  36  How.  Pr.  (N.  Y.)  206. 

"  Represented,"  sometimes  construed  as 
"  occupied  "  or  "  developed  "  ( Consolidated 
Eepublican  Mountain  Min.  Co.  r.  Lebanon 
Min.  Co.,  9  Colo.  343,  345,  12  Pac.  212); 
or  "stated"  (Peterson  v.  State,  83  Md.  194, 
196,  34  Atl.  834). 

6.  Black  L.  Diet.,  suh  verb.  "  Representa- 
tion of  Persons." 

7.  May  Ins.  §  181  [quoted  in  Fitzgerald 
r.  Supreme  Council  C.  M.  B.  A.,  39  N.  Y. 
App.  Div.  251,  257,  56  N.  Y.  Suppl.  1005]. 

Used  for  convenience  as  including  both  ex- 
press and  implied  statements,  and  includes 
silence  in  certain  cases.  Foster  r.  ]\lcAlester, 
3  Indian  Terr.  307,  324,  f8  S.  W.  079. 

A  representation  may  arise,  not  only  by 
way  of  concealment  of  part  of  the  truth  in 
regard  to  a  whole  fact,  but  from  total  and 
misleading  silence.  Watson  v.  Prather, 
(Kv.  1901)  65  S.  W.  439. 

8.  Vandervoort  r.  Smith,  2  Cai.  (N.  Y.) 
155,  160. 

9.  /Ftna  L.  Ins.  Co.  r.  Rohlaonder,  68  Nebr. 
284.  291,  94  N.  W.  129,  132. 

10.  Campbell  r.  New  England  "Mut.  L. 
Ins.  Co.,  98  Mass.  381.  390;  Davis  v.  .-Etfta 
Mut.  F.  Ins.  Co.,  G7  N.  H.  335,  339,  39  Atl. 
902. 
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to  the  proposed  insurance;  a  statement  in  regard  to  a  material  fact,  made  by 
the  applicant  for  insurance  to  the  insurer  with  reference  to  a  proposed  contract 
of  insurance;  a  verbal  or  written  statement  made  by  the  assured  to  the  under- 
writer, before  the  subscription  of  the  policy,  as  to  the  existence  of  some  fact  or 
state  of  facts  tending  to  induce  the  underwriter  more  readily  to  assume  the  risk 
by  diminishing  the  estimate  he  would  otherwise  have  formed  of  it.^^  (Representa- 
tion: Application  of  Statute  of  Frauds  to,  see  Frauds,  Statute  of,  20  Cyc.  195. 
Assumption  of  Risk  by  Employee  as  Depending  on  Right  to  Rely  on  Representa- 
tion of  Master,  see  Master  and  Servant,  26  Cyc.  1185.  As  to  Age,  see  Infants, 
22  Cyc.  550.  By  Agent,  see  Principal  and  Agent,  31  Cyc.  1587.  By  Individ- 
ual Partner,  see  Partnership,  30  Cyc.  522.  By  Insured,  see  Fire  Insurance, 
19  Cyc.  677;  Life  Insurance,  25  Cyc.  798;  Marine  Insurance,  26  Cyc.  613.  By 
Mortgagee  as  Estoppel  to  Claim  Priority,  see  Mortgages,  27  Cyc.  1228.  By 
Partner  After  Dissolution  of  Firm,  see  Partnership,  30  Cyc.  662.  Constituting 
Equitable  Estoppel,  see  Estoppel,  16  Cyc.  722.  Contributory  Negligence  of 
Servant  as  Affected  by  Representation  by  Master  or  Superior,  see  Master  and 
Servant,  26  Cyc.  1235.  Distinguished  From  Warranty,  see  Life  Insurance, 
25  Cyc.  798.  Estoppel  by  Mortgagee,  see  Mortgages,  27  Cyc.  1228.  False,  see 
False  Pretenses,  19  Cyc.  394.  Falsity  or  Materiality  of.  Whether  Question  of 
Law  or  Fact,  see  Fire  Insurance,  19  Cyc.  961.  Misrepresentation,  see  False, 
Pretenses,  19  Cyc.  394;  Fraud,  20  Cyc.  14.  Necessity  For  Compliance  With, 
see  Marine  Insurance,  26  Cyc.  615.  Of  Absentee  by  Curator,  see  Absentees, 
1  Cyc.  203.  Of  Association  by  Officer  or  Committee,  see  Associations,  4  Cyc.  308. 
Of  Bank  by  Officer  or  Agent,  see  Banks  and  Banking,  5  Cyc.  454.  Of  Carrier  by 
Agent,  see  Carriers,  6  Cyc.  431.  Of  Client  by  Attorney,  see  Attorney  and 
Client,  4  Cyc.  926.  Of  Corporation  by  Officer  or  Agent,  see  Corporations,  10 
Cyc.  903.  Of  County  by  Officer  or  Agent,  see  Counties,  11  Cyc.  388,  436.  Of 
Debtor  and  Creditor  by  Assignee,  see  Assignments  For  Benefit  of  Creditors, 
4  Cyc.  232.  Of  Firm  by  Partner,  see  Partnership,  30  Cyc.  438.  Of  Husband 
by  Wife,  and  Vice  Versa,  see  Husband  and  Wife,  21  Cyc.  1234,  1417.  Of  Infant 
by  Guardian  Ad  Litem  or  Next  Friend,  see  Infants,  22  Cyc.  634.  Of  Insane 
Person  by  Guardian  Ad  Litem  or  Next  Friend,  see  Insane  Persons,  22  Cyc.  1230. 
Of  Insurance  Company  by  Agent,  see  Insurance,  22  Cyc.  1427.  Of  Insured  by 
Agent,  see  Insurance,  22  Cyc.  1444.  Of  Joint  Stock  Company  by  Officer,  see 
Joint  Stock  Companies,  23  Cyc.  470.  Of  Law  as  Fraud,  see  Contracts,  9  Cyc. 
420.  Of  Master,  Right  of  Servant  to  Rely  on,  see  Master  and  Servant,  26  Cyc. 
1185.  Of  Mining  Corporation  by  Officer  or  Agent,  see  Mines  and  Minerals,  27 
Cyc.  759.  Of  Municipality  —  By  Attorney,  see  Municipal  Corporations,  28 
Cyc.  1764;  By  Officer  or  Agent,  see  Municipal  Corporations,  28  Cyc.  463.  Of 
Parent  by  Child,  see  Parent  and  Child,  29  Cyc.  1584.  Of  Principal  —  By  Agent, 
see  Principal  and  Agent,  31  Cyc.  1322;  By  Broker,  see  Factors  and  Brokers, 
19  Cyc.  190;  By  Factor,  see  Factors  and  Brokers,  19  Cyc.  118.  Of  School- 
District  by  Officer  or  Agent,  see  Schools  and  School-Districts.  Of  State  by 
Officer  or  Agent,  see  States.  Of  Town  by  Officer  or  Agent,  see  Towns.  Of 
United  States  by  Officer  or  Agent,  see  United  States.  On  Assignment  of  Mort- 
gage, see  Mortgages,  27  Cyc.  1310.  To  Master  as  to  Age  and  Experience,  see 
Master  and  Servant,  26  Cyc.  1219.    See  also  Represent.) 

Representative.  As  an  adjective,  typifying;  presenting  by  means  of  some- 
thing; standing  in  the  place  of.^*    As  a  noun,  a  word  said  to  have  no  technical 


11.  Maryland  Fidelity,  etc.,  Co.  v.  Guthrie 
Nat.  Bank,  17  Okla.  397,  399,  87  Pac.  300; 
Rice  V.  Maryland  Fidelity,  etc.,  Co.,  103 
Fed.  427,  430,  43  C.  C.  A.  270. 

12.  Price  v.  Phoenix  Mut.  L.  Ins.  Co.,  17 
Minn.  497,  503,  10  Am.  Rep.  166. 

13.  ^Etna  Ins.  Co.  i\  Grube,  6  Minn.  82, 
87;  Buell  X).  Connecticut  Mut.  L.  Ins.  Co., 
4  Fed.  Cas.  No.  2,103,  2  Flipp.  9. 


14.  Ex  p.  Williams,  (Cal.  App.  1906)  87 
Pac.  565,  568. 

"  Representative  form  of  government "  is 

one  conducted  and  constituted  by  the  agency 
of  delegates,  or  deputies,  chosen  by  the  people. 
Lange  v.  Royal  Highlanders,  75  Nebr.  188, 
193,  106  N.  W.  224,  110  N.  W.  1110,  121 
Am.  St.  Rep.  786,  10  L.  R.  A.  N.  S.  666.  See 
Republic,  post,  p.  1622. 


REPRESENTATIVE— REPROACH   [34  Cyc]  1621 


meaning  in  law;  one  chosen  by  a  principal  to  exercise  for  him  a  power  or  per- 
form for  him  a  trust;  one  having  legal  authority  to  act  in  behalf  of  the  property 
and  bind  the  owner  with  reference  thereto ;  "  one  that  stands  in  the  place  of  another, 
as  heir,  or  in  the  right  of  succeeding  to  the  estate  by  inheritance;  one  who  takes 
by  representation;  one  who  occupies  another's  place  and  succeeds  to  his  rights 
and  liabilities;  one  who  exercises  power  derived  from  another;  one  who  occupies 
another's  place,  and  succeeds  to  his  rights  and  liabilities;^^  one  who  represents 
or  is  in  th6  place  of  another;  one  who  represents  or  stands  in  place  of  another; 
that  which  represents  anything.^^  (Representative:  LiabiUty  For  Costs,  see 
Costs,  11  Cyc.  93.  Meaning  of  Term  in  Will,  see  Wills.  Personal,  see  Exec- 
utors AND  Administrators,  18  Cyc.  1;  Guardian  and  Ward,  21  Cyc.  157. 
Right  to  Sue  When  Not  Subject  to  Review,  see  Appeal  and  Error,  2  Cyc.  686. 
See  also  Legal  Representative,  25  Cyc.  175.) 

Reprieve.^*  To  delay  the  punishment  of;  to  suspend  the  execution  of 
sentence;  to  relieve  for  a  time  or  temporarily. (Reprieve:  In  General,  see 
Pardons,  29  Cyc.  1561.  Effect  on  Sentence  of  Death,  see  Criminal  Law,  12 
Cyc.  790.  Judicial  Power  to  Grant,  see  Constitutional  Law,  8  Cyc.  854. 
Revisory  Authority  of  Judiciary  Over  Executive  Power  to  Grant,  see  Constitu- 
tional Law,  8  Cyc.  854.) 

Reprisal.  See  War. 

Reprises.  Deductions  and  duties  paid  yearly  out  of  a  manor  and  lands;  ^® 
deductions  and  duties  which  are  yearly  paid  out  of  a  manor  and  lands,  as  rent 
charge,  rent  seek,  pensions,  corodies,  annuities,  etc. ;  deductions  and  payments 
(as  for  annuities)  out  of  lands;  the  deductions  and  payments  out  of  lands, 
annuities,  and  the  like ;  deductions  on  account  of  payments  and  expenses ; 
deductions  or  payments  out  of  the  value  of  lands ;  yearly  deductions,  duties, 
or  payments  out  of  a  manor  and  lands;  a  resumption  or  taking  back,  used  for 
,such  deductions  as  rent  charges  or  annuities. 

Reproach,  a  term  said  to  be  synonymous  with  the  words  Censure,  g.  v., 
and  Obloquy,  q.  v.^^ 


15.  Jackson  v.  Tibbits,  9  Cow.  (N.  Y.)  241, 
252,  where  it  was  held  that  "  it  may  signify 
heirs  or  executors,  or  .  .  .  may  mean  one 
who  is  substituted  for  another  in  any  busi- 
ness." 

"  Representative  in  congress "  is  a  phrase 
synonymous  with  "  member  of  congress."  But- 
ler V.  Hopper,  4  Fed.  Cas.  No.  2,241,  1  Wash. 
499. 

16.  People  V.  Detroit,  28  Mich.  228,  245, 
15  Am.  Rep.  202. 

17.  Chicago  V.  Sherwood,  104  111.  549,  554. 

18.  Webster  Diet,  [quoted  in  Lee  v.  Dill, 
39  Barb.  (N.  Y.)  516,  520,  16  Abb.  Pr.  92, 
96;  Allen  v.  Stovall,  94  Tex.  618,  628,  63 
S.  W.  863,  64  S.  W.  777]. 

Representative  capacity  is  said  to  be  a 
well  understood  term,  and  only  applies  to 
a  party  acting  for  and  in  behalf  of  some 
other  party  or  estate,  and  not  for  himself 
personally.  Van  Brunt,  etc.,  Co.  v.  Harri- 
gan,  8  S.  D.  96,  98,  65  N.  W.  421. 

19.  Brown  v.  Forbes,  1  Nebr.  (UnofT.) 
888,  892,  96  N.  W.  52. 

20.  Burrill  L.  Diet,  [quoted  in  Lee  v.  Dill, 
39  Barb.  (N.  Y.)  516,  520,  16  Abb.  Pr.  92]. 

21.  Bouvier  L.  Diet,  [quoted  in  Delaunay 
V.  Burnett,  9  111.  454,  494]. 

22.  State  Fair  Assoc.  v.  Townscnd,  69  Ark. 
215,  218,  63  S.  W.  65. 

23.  Ex  p.  Williams,  (Cal.  App.  1906)  87 
Pac.  565,  568. 

24.  Derived    from    "  reprendre "    to  take 


back  see  4  Blackstone  Comm.  349  [quoted  in 
Butler  r.  State,  97  Ind.  373,  374;  Sterling  v. 
Drake,  29  Ohio  St.  457,  460,  23  Am.  Rep.  762]. 

25.  Webster  Diet,  [quoted  in  George  v. 
Lillard,  106  Ky.  820,  827,  51  S.  W.  793,  1011, 
90  Am.  St.  Rep.  230,  21  Ky.  L.  Rep.  483, 
dissenting  opinion]. 

26.  Webster  Int.  Diet,  [quoted  in  Dela- 
ware, etc..  Canal  Co.  v.  Von  Storch,  196  Pa. 
St.  102,  104,  46  Atl.  375]. 

27.  Burrill  L,  Diet,  [quoted  in  Delaware, 
etc..  Canal  Co.  v.  Von  Storch,  196  Pa.  St. 
102,  104,  46  Atl.  375]. 

28.  Standard  Diet,  [quoted  in  Delaware, 
etc.,  Canal  Co.  v.  Von  Storch,  106  Pa.  St. 
102,  104,  46  Atl.  375]. 

29.  Bouvier  L.  Diet,  [quoted  in  Delaware, 
etc.,  Canal  Co.  r.  Von  Storch,  lOd  Pa.  St. 
102,  104,  46  Atl.  375]. 

30.  Anderson  L.  Diet,  [quoted  in  Delaware, 
etc.,  Canal  Co.  r.  Von  Storch,  196  Pa.  St. 
10-2.  104,  46  Atl.  375]. 

31.  Worcester  Diet,  [quoted  \n  IX^laware, 
etc..  Canal  Co.  r.  Von  Storch,  196  St. 
102,  104,  46  Atl.  375]. 

32.  Centurv  Diet,  [quoted  in  Delaware, 
etc.,  Canal  Co.  r.  Von  Storeli.  196  Pa.  St. 
102,  104,  46  Atl.  375]. 

33.  Jacob  L.  Diet,  [quoted  in  Delaware, 
etc..  Canal  Co.  r.  Von  Storch.  196  Pa.  St. 
102.  104.  46  Atl.  375]. 

34.  Bettner  v.  Holt,  70  Cal.  270,  275,  11 
Pac.  713. 


1622    [34  Cye.]    BEPROBATA  PECUNIA  —  REP UDIATION 


REPROBATA  PECUNIA  LIBERAT  SOLVENTEM.  A  maxim  meaning  Money 
refused  (the  refusal  of  money  tendered)  releases  him  who  pays  (or  tenders  it)." 

Reproduction.  Repetition  or  the  act  of  reproducing.^®  (See  Repair, 
ante,  p.  1336.) 

Republic,  a  government  for  the  protection  of  the  citizen  against  the  exer- 
cise of  all  unjust  power;  a  government  administered  by  a  few,  as  the  representa- 
tives of  the  people  and  for  their  benefit ;  an  independent  sovereign  power.^^  (See 
Democracy,  13  Cyc.  781;  Government,  20  Cyc.  1284.) 

Republican  form  of  government,  a  government  administered  by 
representatives  chosen  or  appointed  by  the  people  or  by  their  authority ;  a 
government  by  the  people,  through  representatives  appointed  by  them  to  the 
various  departments  —  executive,  legislative,  judicial,  as  provided  —  either  by 
direct  vote  or  through  some  intervening  officer  or  body  by  them  selected  and 
appointed  by  direct  vote  for  the  purpose;  a  government  which  derives  all  its 
powers  directly  or  indirectly  from  the  great  body  of  the  people,  and  is  adminis- 
tered by  persons  holding  their  offices  during  pleasure,  for  a  limited  period,  or  dur- 
ing good  behavior;  a  state  in  which  the  sovereign  power  resides  in  the  whole 
body  of  the  people,  and  is  exercised  by  representatives  selected  by  them;  one 
in  which  the  people  select  those  who  are  to  make  their  laws;  one  constructed  on 
the  principle  that  the  supreme  power  resides  in  the  body  of  the  people.**  (See 
Republic;  and,  generally,  Constitutional  Law,  8  Cyc.  778  note  31.) 

Republication.    See  Publication,  32  Cyc.  750;  Republish. 

Republish.  To  publish  again  that  which  has  been  before  published.*^  (To 
Republish:  Libel  or  Slander,  see  Libel  and  Slander,  25  Cyc.  370,  430.  Will,, 
see  Wills.    See  also  Publish,  32  Cyc.  1258.) 

Repudiation.  Rejection;  disclaimer;  renunciation;  the  rejection  or  refusal 
of  an  offered  or  available  right  or  privilege  or  of  a  duty  or  relation. (Repudiation : 
In  General,  see  Abandonment,  1  Cyc.  3 ;  Release,  anie^  p.  1039,  and  Cross-Refer- 
ences Under  Rescission.  Disclaimer  —  As  Affecting  Patent,  see  Patents,  30  Cyc. 
930;  Of  Title  in  Ejectment,  see  Ejectment,  15  Cyc.  99.  Of  Accord  Before  Satis- 
faction, see  Accord  and  Satisfaction,  1  Cyc.  338.  Of  Act  —  Of  Agent  by  Prin- 
cipal, see  Principal  and  Agent,  31  Cyc.  1294;  Of  Broker  by  Principal,  see  Factors 
and  Brokers,  19  Cyc.  142,  202 ;  Of  Factor  by  Principal,  see  Factors  and  Brokers, 
19  Cyc.  142;  Of  Servant  by  Master,  see  Master  and  Servant,  26  Cyc.  987.  Of 
Agency  by  Agent,  see  Principal  and  Agent,  31  Cyc.  1306.    Of  Award,  see  Arbi- 


35.  Black  L.  Diet,  [citing  Peytoe'"s  Case,  9 
Coke  776,  79a,  77  Eng.  Reprint  847]. 

36.  Goodyear  Shoe  Mach.  Co.  v.  Jackson, 
112  Fed.  146,  150,  50  C.  C.  A.  159,  55  L.  R.  A. 
692. 

37.  State  v.  Harris,  2  Bailey  (S.  C.)  598, 
599. 

38.  Mexico  v.  De  Arangoiz,  12  N.  Y.  Super. 
Ct.  634,  636,  where  it  was  said  to  be  a  state 
just  as  certainly  and  in  the  same  sense  as 
a  monarchy,  limited  or  absolute;  and  that 
every  state  is  a  person,  an  artificial  person, 
in  a  more  extensive  and  far  higher  sense 
than  an  ordinary  corporation. 

39.  Kadderly  v.  Portland,  44  Oreg.  118, 
145,  74  Pac.  710,  75  Pac.  222. 

40.  Eckerson  i\  Des  Moines,  137  Iowa  452, 
461,  115  N.  W.  177. 

41.  The  Federalist  302  [quoted  in  Kad- 
derly V.  Portland,  44  Oreg.  118,  145,  74  Pac. 
710,  75  Pac.  222]. 

42.  Webster  Diet,  [quoted  in  In  re  Pf abler, 
150  Cal.  71,  94,  88  Pac.  270,  280,  11  L.  R.  A. 
N.  S.  1092,  dissenting  opinion]. 

43.  In  re  Pfahler,  150  Cal.  71,  94,  88  Pac. 
270,  11  L.  R.  A.  N.  S.  1092,  where  "a  re- 
publican form  of  government "  is  said  in  the 


dissenting  opinion  of  Mr.  Justice  McFarland 
to  be  radically  different  from  a  pure  de- 
mocracy in  which  the  people  collectively  and 
as  their  own  original  act  make  the  laws. 

44.  Chisholm  v.  Georgia,  2  Dall.  (U.  S.) 
419,  457,  1  L.  ed.  440. 

45.  Matter  of  Stickney,  31  N.  Y.  App. 
Div.  382,  386,  52  N.  Y.  Suppl.  929.  See  also 
Danley  v.  Jefferson,  150  Mich.  590,  114  N.  W. 
470,  121  Am.  St.  Rep,  640. 

46.  Black  L.  Diet.  See  Iowa  State  Sav. 
Bank  v.  Black,  91  Iowa  490,  496,  59  N.  W. 
283,  where  it  was  said  not  to  be  a  word  of 
rare  use  or  a  technical  term,  but  a  word  of 
common  use  and  commonly  understood. 

A  mere  refusal  to  pay  money  when  due, 
especially  a  refusal  based  upon  the  terms 
of  the  contract  and  in  good  faith,  although 
mistakenly  believed  to  be  justified  by  it, 
is  not  a  repudiation  of  the  contract,  and  does 
not  warrant  a  rescission.  Daley  v.  People's 
Bldg.,  etc..  Assoc.,  178  Mass.  13,  18,  59  N.  E. 
452.  See  also  Wapello  County  v.  Burlington, 
etc.,  R.  Co.,  44  Iowa  585,  610. 

"  Repudiate  the  consideration "  see  Cole- 
man v.  Hayes,  92  N.  Y.  App.  Div.  575,  578, 
87  N.  Y.  Suppl.  12,  14. 


BEP  UDIA  TION  —  REP  U  TAT  ION     [34  Cye.J  1623: 


TRATioN  AND  AwARD,  3  Cyc.  721.  Of  Bet,  see  Gaming,  20  Cyc.  942.  Of  Commu- 
nity, see  Husband  and  Wife,  21  Cyc.  1700.  Of  Composition,  see  Compositions 
With  Creditors,  8  Cyc.  479.  Of  Contract  —  Generally,  see  Contracts,  9  Cyc.  649; 
Of  Broker,  Sufficiency  of  Evidence,  see  Factors  and  Brokers,  19  Cyc.  142,  202; 
Of  Infant,  see  Infants,  22  Cyc.  609;  Of  Lunatic,  see  Insane  Persons,  22  Cyc. 
1209;  Or  Lease  of  Railroad  by  Receiver  Thereof,  see  Railroads,  33  Cyc.  623.  Of 
Devise  or  Legacy,  see  Wills.  Of  Legitimacy  of  Child,  see  Bastards,  5  Cyc.  636. 
Of  Office  as  Affecting  Right  to  Execute  Power,  see  Powers,  31  Cyc.  1110.  Of 
Right  to  Administer  Decedent's  Estate,  see  Executors  and  Administrators, 
18  Cyc.  148.  Of  State  Debt,  see  States.  Of  Title  or  Right  as  Ground  of  Estoppel, 
see  Estoppel,  16  Cyc.  757.  Of  Trust  as  Affecting  Limitations,  see  Limitations 
OF  Actions,  25  Cyc.  1169.  See  also  Disclaimer,  14  Cyc.  295;  Renunciation, 
anie^  p.  1336.) 

Repugnancy,  a  disagreement  or  inconsistency  between  two  or  more 
clauses  of  the  same  instrument. (Repugnancy:  In  Averments  —  Of  Indictment 
or  Information,  see  Indictments  and  Informations,  22  Cyc.  298;  Of  Pleadings, 
see  Pleading,  31  Cyc.  75,  769.  In  Award,  see  Arbitration  and  Award,  3  Cyc. 
713.  In  Bill  in  Equity,  see  Equity,  16  Cyc.  238.  In  Description  of  Boundaries,, 
see  Boundaries,  5  Cyc.  912.  In  Findings  of  Court,  see  Trial.  In  Indictment 
For  Counterfeiting,  see  Counterfeiting,  11  Cyc.  316.  In  Indictment  For  Forgery,, 
see  Forgery,  19  Cyc.  1399.  In  Parts  or  Clauses  —  Of  Contracts,  see  Contracts,, 
9  Cyc.  583;  Of  Deeds,  see  Deeds,  13  Cyc.  618;  Of  Mortgages,  see  Mortgages, 
27  Cyc.  1134;  Of  Ordinance  or  Statute,  see  Municipal  Corporations,  28  Cyc. 
386;  Statutes;  Of  Wills,  see  Wills.  In  Verdict  or  Findings  of  Jury,  see  Trial. 
Of  Custom  or  Usage  to  —  Express  Contract,  see  Customs  and  Usages,  12  Cyc. 
1091;  Rules  of  Law,  see  Customs  and  Usages,  12  Cyc.  1053.) 

Repurchase.  A  term  said  to  be  synonymous  with  redeem."  (Repur- 
chase: Conveyance  With  Right  to,  see  Mortgages,  27  Cyc.  1003.  Reservation 
of  Right  to,  see  Fraudulent  Conveyances,  20  Cyc.  562,  568.  See  also  Pur- 
chase, 32  Cyc.  1264.) 

Reputable.  Being  in  good  repute;  held  in  esteem  consistent  with  good 
.faith;  being  in  good  repute;  held  in  esteem;  estimable;  worthy  of  repute  or 
distinction,  held  in  esteem,  honorable,  praiseworthy.^^    (See  Reputation.) 

REPUTATIO  est  vulgaris  opinio  UBI  NON  est  VERITAS.  ET  VUL- 
GARIS OPINIO  EST  DUPLEX,  SCIL.:  OPINIO  VULGARIS  ORTA  INTER  GRAVES 
ET  DISCRETOS  HOMINES,  ET  QU^  VULTUM  VERITATIS  HABET;  ET  OPINIO 
TANTUM  ORTA  INTER  LEVES  ET  VULGARES  HOMINES,  ABSQUE  SPECIE  VERI- 
TATIS. A  maxim  meaning  Reputation  is  common  opinion  where  there  is  not 
truth.  And  common  opinion  is  of  two  kinds,  to-wit :  Common  reputation  arising 
among  grave  and  sensible  men,  and  which  has  the  appearance  of  truth;  and  mere 
opinion  arising  among  foolish  and  ignorant  men,  without  any  appearance  of  truth."  " 

Reputation.  Common  knowledge  of  a  community ;  ^""^  opinion,  or  estab- 
lished opinion,  or  the  opinion  generally  entertained ;     the  concurrence  of  many 


47.  Bouvier  L.  Diet,  [quoted  in  Weller  v. 
Carnew,  29  Ont.  400,  401]. 

"Repugnance"  see  Swan  v.  U.  S.,  3  Wyo. 
151,  154,  9  Pac.  931,  where  it  is  defined  as 
meaning  "  inconsistency,"  and  where  it  is 
said  that  "  these  words,  though  not  exactly 
synonymous,  may  be,  and  often  are,  used 
interchangeably." 

48.  Pace  v.  Bartles,  47  N.  J.  Eq.  170,  174, 
20  Atl.  352. 

49.  Century  Diet,  [quoted  in  State  v.  Chit- 
tenden, 112  Wis.  569,  582,  88  N.  W.  587]. 

50.  Century  Diet,  [quoted  in  Wise  v.  State 
Veterinary  Bd.,  138  Mich.  428,  432,  101 
N.  W.  562]. 

51.  Webster  Diet,  [quoted  in  Illinois  State 


Bd.  of  Dental  Examiners  r.  People,  123  111. 
227,  245,  13  N.  E.  201;  State  r.  Chittenden, 
112  Wis.  569,  582,  88  N.  W.  587].  But  see 
State  l:  Chittenden,  127  Wis.  468,  532,  107 
N.  W.  500,  where  this  definition  is  criticized. 

"  Reputable  freeholders." —  Who  are  not 
M^ithin  the  New  Jersey  statute  requiring 
petitions  for  inn  and  tavern  licenses  to  be 
signed  by  see  Austin  r.  Atlantic  Citv.  48 
N.  J.  L.  118,  120,  3  Atl.  65. 

52.  Black  L.  Diet,  [citing  Adams'  Case,  4 
Coke  1046,  1076,  70  Eng.  Keprint  1091]. 

53.  Smith  r.  Comptoii.  67  N.  J.  L.  548, 
557,  52  Atl.  386,  58  L.  B.  A.  480. 

54.  Ju  re  Hurlburt,  68  Vt.  366,  369.  35 
Atl.  77,  35  L.  R.  A.  794,  wliere  it  is  said  to 
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voices  to  the  same  fact ;  the  estimate  which  the  community  has  or  expresses 
of  a  person's  character;^®  the  estimation  in  which  a  person  is  held  by  others;  " 
the  estimation  in  which  one  is  held;^^  the  evidence  of  character;  the  fruit  of 
one's  walk  and  conversation  —  the  result  of  deportment ;  ®^  the  general  opinion 
of  a  person  held  by  the  community;  ®^  the  hearsay  of  those  who  may  be  supposed 
to  have  been  acquainted  with  the  fact  handed  down  from  one  to  another;  the 
opinion  which  others  may  have  formed  or  expressed  of  a  person's  character;  ®^ 
the  sum  of  opinions  entertained  concerning  an  individual;  what  is  reported  or 
understood  from  report  to  be  the  reality  about  a  person  or  thing;  good  name; 
the  credit,  honor,  or  character  which  is  derived  from  a  favorable  public  opinion 
or  esteem,  and  character  by  report. ®®  (Reputation:  Acquisition  of  Corporate 
Name  by,  see  Corporations,  10  Cyc.  151.  As  Evidence  —  Of  Corporate  Exist- 
ence, see  Corporations,  10  Cyc.  241 ;  Of  Fact  Provable  by,  see  Judgments,  23 
Cyc.  1287;  Of  Marriage,  see  Bigamy,  5  Cyc.  701;  Marriage,  26  Cyc.  840;  Of 
Matters  of  Public  or  General  Right  or  Interest,  see  Evidence,  16  Cyc.  1286; 
Of  Ownership  of  Land  Upon  Issue  of  Adverse  Possession,  see  Adverse  Possession, 
1  Cyc.  1148;  Of  Partnership,  see  Partnership,  30  Cyc.  412;  Of  Pedigree,  Birth, 
and  Relationship,  see  Evidence,  16  Cyc.  1126;  On  Question  of  Legitimacy,  see 
Bastards,  5  Cyc.  630.  Bad  as  Ground  of  Mitigation  of  Libel  or  Slander,  see 
Libel  and  Slander,  25  Cyc.  418.  Conspiracy  to  Injure,  see  Conspiracy,  8  Cyc. 
636.  Establishment  of  Relationship  by,  see  Incest,  22  Cyc.  56.  Evidence  as 
to  —  In  General,  see  Evidence,  16  Cyc.  1263 ;  For  Purpose  of  Impeachment, 
see  Witnesses  ;  In  Action  For  Assault  and  Battery,  see  Assault  and  Battery, 
3  Cyc.  1093 ;  In  Action  For  Breach  of  Marriage  Promise,  see  Breach  of  Promise, 
TO  Marry,  5  Cyc.  1013;  In  Action  For  False  Imprisonment,  see  False  Imprison- 
ment, 19  Cyc.  365;  In  Action  For  Injury  to  Servant,  see  Master  and  Servant, 
26  Cyc.  1300,  1436,  1439;  In  Action  For  Libel  or  Slander,  see  Libel  and  Slander, 
25  Cyc.  481,  583;  In  Action  For  Malicious  Prosecution,  see  Malicious  Prosecu- 
tion, 26  Cyc.  89;  In  Action  For  Neghgence,  see  Negligence,  29  Cyc.  610;  Injury 
to  as  Element  of  Damages,  see  Attachment,  4  Cyc.  881;  Libel  and  Slander, 
25  Cyc.  510,  533.    In  Proceedings  to  Ascertain  and  Establish  Boundaries,  see 


be  so  used  in  cases  where  death  is  attempted 
to  be  proved  by  general  reputation  in  the 
family. 

55.  Deputy  i'.  Harris,  1  Marv.  (Del.)  100, 
104,  40  Atl.  714. 

56.  Moore  v.  Dozier,  128  Ga.  90,  96,  57 
S.  E.  110,  where  character  is  distin^ished. 

57.  State  Ussery,  118  N.  C.  1177,  1180, 
24  S.  E.  414,  where  it  is  said  "  that  char- 
acter lives  in  a  man  —  reputation  outside  of 
him." 

58.  Peters  r.  Bourneau,  22  111.  App.  177, 
180. 

59.  State  r.  Simmons,  74  Kan.  799,  801,  88 
Pac.  57. 

60.  Caulev  v.  State,  92  Ala.  71,  73,  9  So. 
456. 

61.  State  V.  Reed,  41  La.  Ann.  581,  584, 
7  So.  132. 

62.  Bliss  V.  Johnson,  162  Mass.  323,  324, 
38  N.  E.  446;  Haddock  v.  Boston,  etc.,  R. 
Co.,  85  Mass.  298,  301,  81  Am.  Dec.  656; 
Higham  v.  Ridgway,  10  East  109,  120,  10 
Rev.  Rep.  235. 

63.  Bucklin  v.  Ohio,  20  Ohio  18,  23,  dis- 
tinguishing character. 

64.  In  re  Spencer,  7  Cent.  L.  J.  84,  85, 
distinguishing  character. 

65.  State  v.  Wilson,  15  R.  I.  180,  181,  1 
Atl.  415,  distinguishing  character. 

66.  Webster  Diet,  [quoted  in  Andre  v. 
State.  5  Iowa  389,  393,  68  Am.  Dec.  708], 


"  Character  "  and  "  reputation  "  said  to  be 
the  same  see  Kimmel  v.  Kimmel,  3  Serg. 
&  R.  (Pa.)  336,  338,  8  Am.  Dec.  655.  But 
held  not  synonymous  see  Leverich  v.  Frank, 
6  Oreg.  212,  213.  But  see  World  v.  State, 
50  Md.  49,  54. 

In  an  action  to  establish  a  marriage,  it 
may  refer  to  the  belief  and  speech  of  the 
people  who  have  an  opportunity  to  know 
the  parties,  and  have  heard  of  and  observed 
their  manner  of  living.  Ashford  v.  Metro- 
politan L.  Ins.  Co.,  80  Mo.  App.  638,  644; 
Com.  v.  Stump,  53  Pa.  St.  132,  135,  91  Am. 
Dec.  198. 

Of  a  witness  for  truth,  it  is  an  expression 
said  to  be  equivalent  to  his  character  for 
truth.  Knode  v.  Williamson,  17  Wall. 
(U.  S.)  586,  588,  21  L.  ed.  670. 

The  term  has  been  said  to  be  a  sort  of 
right  to  enjoy  the  good  opinion  of  others, 
and  is  as  capable  of  growth,  and  has  as  real 
an  existence,  as  an  arm  or  leg.  Jones  v. 
Bradstreet  Co.,  87  Ga.  79,  81,  13  S.  E. 
250. 

With  regard  to  the  chastity  of  a  woman  it 

is  what  the  people  of  her  acquaintance  gen- 
erally say  of  her  in  this  regard.  State  V. 
Brvan,  34  Kan.  63,  72,  8  Pac.  260. 

With  regard  to  the  truth  of  a  person,  it 
is  made  by  what  his  neighbors  generally  say 
of  him  in' this  regard.  Treschman  v.  Tresch- 
man,  28  Ind.  App.  206,  61  N.  E.  961. 
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Boundaries,  5  Cyc.  957.  Issues  as  to  and  Evidence  Admissible  Thereunder, 
see  Libel  and  Slander,  25  Cyc.  510,  512.  Limiting  Number  of  Witnesses  to, 
see  Criminal  Law,  12  Cyc.  555.  Marriage  by,  see  Marriage,  26  Cyc.  872,  877 
note  16,  888.  Master's  Liability  For  Injuries  Caused  by  Fellow  Servant  as  Depend- 
ing on  Latter' s  Reputation  For  Incompetency,  see  Master  and  Servant,  26 
Cyc.  1300.  Of  Accused,  see  Adultery,  1  Cyc.  958,  961;  Bastards,  5  Cyc.  661; 
Criminal  Law,  12  Cyc.  415;  Homicide,  21  Cyc.  905.  Of  Deceased  in  Prosecu- 
tions For  Homicide,  see  Homicide,  21  Cyc.  907.  Of  Female  in  Prosecution  For 
Abduction,  see  Abduction,  1  Cyc.  159.  Of  Incompetency  of  Fellow-Servant  as 
Question  For  Jury  in  Action  For  Injuries  to  Servant,  see  Master  and  Servant, 
26  Cyc.  1476.  Of  Person  Assaulted,  see  Assault  and  Battery,  3  Cyc.  1056, 
1093.  Of  Person  Injured  in  Actions  For  Personal  Injuries,  see  Damages,  13  Cyc. 
196.  Of  Prosecutrix,  see  Bastards,  5  Cyc.  660;  Incest,  22  Cyc.  54;  Rape;  Seduc- 
tion. Of  Wife  in  Action  For  Criminal  Conversation,  see  Husband  and  Wife, 
21  Cyc.  1627.  Of  Witness,  Instruction  as  to,  see  Criminal  Law,  12  Cyc.  606. 
Proof  of  Corporate  Existence  by,  see  Corporations,  10  Cyc.  241.  Requirement 
of  Good  Character  as  Condition  of  Naturalization,  see  Aliens,  2  Cyc.  112  note  20. 
Weight  and  Sufficiency  of  Evidence  as  to  Reputation  of  House  or  Place  in  Prose- 
cutions Under  Liquor  Laws,  see  Intoxicating  Liquors,  23  Cyc.  251.  Whether 
Marriage  Can  Arise  by,  see  Marriage,  26  Cyc.  840.    See  also  Repute.) 

Repute.  Character  attributed,  public  estimate,  established  opinion,  repu- 
tation; character  reputed  or  attributed;  established  opinion.®^  (See  Good 
Repute,  20  Cyc.  1262;  Reputation,  ante,  p.  1624.) 

Reputed.  Considered,  generally  supposed.®^    (See  Reputation,  ante,  p.  1624.) 

Request.  As  a  noun,  the  act  of  asking  for  anything  desired."^^  As  a  verb, 
to  ask  for  earnestly;  to  express  desire  for;  to  solicit;  to  entreat;  to  address  with 
a  request ;     to  ask ;  to  solicit ;  to  express  desire  f or.'^^    (Request :  For  Findings,^ 


67.  Com.  V.  Howe,  35  Pa.  Super.  Ct.  554, 
568. 

68.  State  i\  Patterson,  88  Mo.  88,  104,  57 
Am.  Rep.  374. 

In  matters  of  pedigree,  the  term  means 
such  declarations  and  statements  respecting 
the  pedigree  as  have  come  down  from  genera- 
tion to  generation  from  deceased  relatives, 
in  such  a  way  that  even  though  it  cannot 
be  said  or  determined  which  of  the  deceased 
relatives  originally  made  them  or  was  per- 
sonally cognizant  of  the  facts  therein  stated, 
yet  it  appears  that  such  declarations  and 
statements  were  made  as  family  history  ante 
'  litem  motam  by  a  deceased  person  connected 
by  blood  or  marriage  with  the  person  whose 
pedigree  is  to  be  established.  In  re  Hurl- 
burt,  68  Vt.  366,  377,  35  Atl.  77,  35  L.  R.  A. 
794. 

69.  Santa  Cruz  Rock  Pav.  Co.  v.  Lyons, 
(Cal.  1896)   43  Pac.  599,  601. 

"  Reputed  character "  is  a  term  said  to 
mean  the  slow  spreading  influence  of  opinion, 
arising  out  of  the  deportment  of  an  indi- 
vidual in  the  society  in  which  he  moves. 
Wright  V.  Crawfordsville,  142  Ind.  636,  642, 
42  N.  E.  227,  where  it  is  distinguished  from 
his  real  character,  which  is  that  impressed 
by  nature,  traits,  or  habits  upon  a  person. 

"  Reputed  owner  "  is  one  who,  from  all  ap- 
pearance, or  from  supposition,  is  the  owner 
of  a  thing  (Anderson  L.  Diet,  [quoted  in 
Santa  Cruz  Rock  Pav.  Co.  v.  Lyons,  (Cal. 
1896)  43  Pac.  599,  601])  ;  a  person  who  has 
to  all  appearances  the  title  to  and  posses- 
sion of  property  (Century  Diet,  [quoted  in 
Santa  Cruz  Rock  Pav.  Co.  v.  Lyons,  (Cal. 


1896)  43  Pac.  599,  601]).  See  also  Nininger 
V.  Knox,  8  Minn.  140,  where  reputed  owner- 
ship is  said  to  be  made  up  of  the  opinions  of 
a  man's  neighbors.  It  is  a  number  of  voices 
concurring  upon  one  or  other  of  two  facts. 

"  Reputed  thieves  "  see  Cowles  v.  Dunbar, 
2  C.  &  P.  565,  567,  M.  &  M.  37,  12  E.  C.  L. 
735. 

70.  Webster  Diet,  [quoted  in  Philomath 
■College  V.  Wyatt,  27  Oreg.  390,  446,  31  Pac. 
206,  37  Pac.  l022,  26  L.  R.  A.  68]. 

71.  Long  V.  State,  23  Nebr.  33,  45,  36 
N.  W.  310. 

72.  Webster  Diet,  [quoted  in  Johnson  v. 
Clem,  4  Ky.  L.  Rep.  860,  867]. 

Synonymous  with  "  instance  "  or  '*  wish  " 
see  Cornell  v.  Barney,  94  N.  Y.  394,  399; 
Hopkins  V.  Glunt,  111  Pa.  St.  287,  290,  2 
Atl.  183. 

Distinguished  from  "  order see  Reg.  v. 
Illidge,  2  C.  &  K.  871,  874,  3  Cox  C.  C.  552. 
1  Den.  C.  C.  404,  13  Jur.  543,  18  L.  J.  M.  C. 
179,  T.  &  M.  127,  61  E.  C.  L.  871. 

"Request  by  mail"  is  a  familiar  phrase 
said  not  to  import  that  the  person  to  whom 
it  is  addressed  shall  rocoivo  it,  but  only  tliat 
the  person  by  whom  it  is  made  shall  deposit 
in  the  post-office  a  written  roqiiost.  thily  di- 
rected, so  that,  in  the  usual  course  of  the 
mail,  it  will  reach  its  destination.  Lothrop 
V.  Creen field  Stock,  etc..  INIut.  F.  Ins.  Co..  2 
All(Mi  (iVfass.)  82.  85. 

"Request"  for  delivery  of  goods  distin- 
guished from  warrant  for  tlio  delivery  of 
goods  or  order  for  the  deliverv  of  goods  see 
Reg.  V.  Illidge,  2  C.  &  K.  87*1,  874,  3  Cox 
C.  C.  552,  1  Den.  C.  C.  404,  13  Jur.  543,  18 


1626    [34  Cyc]         REQ  UEST^  RKQ  UIRED 


see  Trial.  For  Instructions,  see  Criminal  Law,  12  Cyc.  658 ;  Trial.  For 
Money  as  Subject  of  Forgery,  see  Forgery,  19  Cyc.  1385.  For  Special  Findings, 
see  Trial.  For  Submission  of  Issues  to  Jury,  see  Trial.  Precatory  Words  in 
Instrument  Creating  Trust,  see  Trusts;  Wills.  Privilege  of  Communications 
on  Request  of  Person  Defamed,  see  Libel  and  Slander,  25  Cyc.  392.  Recovery 
For  Money  Paid  on  Previous  Request,  see  Money  Paid,  27  Cyc.  837.) 

Require.  First,  to  ask  as  of  right,^^  and  by  authority;'*  to  claim  as  by 
right  and  authority;  to  demand; '®  to  insist;  to  insist  upon  having;  to  exact.'^ 
Second,  to  claim ;  to  render  necessary  as  a  duty,  or  something  indispensable ; 
to  claim  as  indispensable.*^  Third,  to  ask  as  a  favor;  to  request.*^  Fourth,  to 
call  to  account  for.*^  Fifth,  to  make  necessary;  ^"^  to  need;**  or  to  be  requisite;*^ 
to  demand.*®  Sixth,  to  avenge;  to  take  satisfaction  for.*'  (See  Required; 
Requisite.) 

Required.    Called  for;**  Necessary,*^  g.  ?;.;  that  which  is  necessary; »® 


L.  J.  M.  C.  179,  T.  &  M.  127,  61  E.  C.  L. 
871. 

"  Performed  labor,  etc.,  at  the  request  of 
another "  is  a  phrase  equivalent  to  saying 
that  he  was  employed  by  the  other.  Young 
V.  Borzone,  26  Wash.  4,  22,  66  Pac.  135. 

"At  its  instance  and  request  "  see  Colum- 
bus, etc.,  R.  Co.  V.  Gaffney,  65  Ohio  St.  104, 
118,  61  N.  E.  152. 

"Authorize  and  empower  and  request "  see 
Hutton  V.  Hutton,  41  N.  J.  Eq.  267,  271,  3 
Atl.  882. 

"  Requested  "  equivalent  of  "required  "  see 

Prentice  v.  Whitney,  8  Hun  (N.  Y.)  300, 
301. 

"  Requested  "  distinguished  from  "  insti- 
gated "  see  Cone  v.  Ivinson,  4  Wyo.  203,  240, 
53  Pac.  31,  35  Pac.  933. 

73.  Mattingly  y.  Read,  3  Mete.  (Ky.)  524, 
526,  79  Am.  Dec.  565. 

74.  Johnson  v.  Clem,  4  Ky.  L.  Rep.  860, 
867;  Webster  Diet,  [quoted  in  Meagher  v. 
Van  Zandt,  18  Nev.  230,  234,  2  Pac.  57; 
Brewster  v.  Brewster,  52  N.  H.  52,  58;  Fed- 
eral Lead  Co.  v.  Swyers,  161  Fed.  687,  692, 
88  C.  C.  A.  547;  U.  S.  v.  Armour,  142  Fed. 
808,  822]. 

75.  Kennedy  v.  Falde,  4  Dak.  319,  29 
N.  W.  667,  670. 

76.  Kennedy  v.  Falde,  4  Dak.  319,  29 
N.  W.  667,  670;  Mattingly  v.  Reed,  3  Mete. 
(Ky. )  524,  526,  79  Am.  Dec.  565;  Johnson 
V.  Clem,  4  Ky.  L.  Rep.  860,  867;  Brewster  v. 
Brewster,  52  N.  H.  52,  58;  Lippincott  v. 
Ridgway,  11  N.  J.  Eq.  526,  534;  U.  S.  v. 
Armour,  142  Fed.  808,  822;  Tennessee  Coal, 
etc.,  Co.  V.  Waller,  37  Fed.  545,  547;  Cen- 
tury Diet.;  Webster  Diet,  [both  quoted  in 
Federal  Lead  Co.  v.  Swyers,  161  Fed.  687, 
692,  88  C.  C.  A.  547]. 

77.  Tennessee  Coal,  etc.,  Co.  v.  Waller,  37 
Fed.  545,  547. 

78.  Kennedy  v.  Falde,  4  Dak.  319,  29  N.  W. 
667,  670;  Century  Diet.;  Webster  Diet,  [both 
qiioted  in  Federal  Lead  Co.  v.  Swyers,  161 
Fed.  687,  692,  88  C.  C.  A.  547]. 

79.  Johnson  v.  Clem,  4  Ky.  L.  Rep.  860, 
867. 

80.  Kennedy  r.  Falde,  4  Dak.  319,  29  N.  W. 
€67,  670. 

81.  Johnson  v.  Clem,  4  Ky.  L-  Rep.  860, 
'867;  Meagher  v.  Van  Zandt,  18  Nev.  230, 
235,  2  Pac.  57;  Tennessee  Coal  &  Iron  Co.  v. 
Waller,  37  Fed.  545,  547. 


"  Requiring "  is  a  term  sometimes  con- 
strued in  the  sense  of  "  requesting,"  "  demand- 
ing." Hanson  v.  Maverick  Oil  Co.,  67  N.  H. 
201,  202,  29  Atl.  459,  construing  N.  H.  Gen. 
Laws,  c.  122,  §  30;  Laws  (1879),  c.  57,  §  24. 

82.  Johnson  v.  Clem,  4  Ky.  L.  Rep.  860, 
867. 

83.  Mattingly  v.  Reed,  3  Mete.  (Ky.)  524, 
526,  79  Am.  Dec.  565;  Johnson  v.  Clem,  4 
Ky.  L.  Rep.  860,  867. 

84.  Hull  V.  Holloway,  58  Conn.  210,  216, 
20  Atl.  445;  Johnson  v.  Clem,  4  Ky.  L.  Rep. 
860,  867;  Cole  v.  Littlefield,  35  Me.  439,  445; 
Corlies  v.  Allen,  36  N.  J.  Eq.  100,  101 ;  Hughes 
V.  Chester,  etc.,  R.  Co.,  1  Dr.  &  Sm.  524,  551, 
9  Wkly.  Rep.  760,  62  Eng.  Reprint  478. 

85.  Hull  V.  Holloway,  58  Conn.  210,  216, 
20  Atl.  445. 

86.  Johnson  v.  Clem,  4  Ky.  L.  Rep.  860, 
867. 

87.  Johnson  v.  Clem,  4  Ky.  L.  Rep.  860, 
867. 

Synonymous  with:  "Authorize  "  see  Tur- 
ner V.  State,  70  Ga.  765,  777.  "Command" 
see  U.  S.  V.  San  Francisco  Bridge  Co.,  88  Fed. 
891,  893.  "Direct"  see  Kennedy  v.  Falde,  4 
Dak.  319,  29  N.  W.  667,  670;  McLean  County 
Coal  Co.  V.  Bloomington,  234  111.  90,  98,  84 
N.  E.  624;  U.  S.  v.  Dimmick,  112  Fed.  350, 
351;  U.  S.  V.  San  Francisco  Bridge  Co.,  88 
Fed.  891,  893.  "Exact"  see  Kennedy  v. 
Falde,  4  Dak.  319,  29  N.  W.  667,  670. 
"  Necessary "  see  Miller  v.  Leo,  35  N.  Y. 
App.  Div.  *589,  592,  55  N.  Y.  Suppl.  165;  Mc- 
Keever  v.  Canonsburg  Iron  Co.,  138  Pa.  St. 
184,  190,  16  Atl.  97,  20  Atl.  938.  "Order" 
see  Kennedy  v.  Falde,  4  Dak.  319,  29  N.  W. 
667,  670;  McLean  County  Coal  Co.  v.  Bloom- 
ington, 234  111.  90,  98,  84  N.  E.  624 ;  U.  S.  V. 
Dimmick,  112  Fed.  350,  351;  U.  S.  v.  San 
Francisco  Bridge  Co.,  88  Fed.  891,  893. 
"Prescribe"  see  U.  S.  v.  Dimmick,  112  Fed. 
350,  351.  "Request"  see  Prentice  v.  Whit- 
ney, 8  Hun  (N.  Y.)  300,  301. 

88.  McReynolds'  Appeal,  66  Pa.  St.  102, 
111. 

"  Fairly  required "  see  Coe  v.  Aiken,  61 
Fed.  24,  35. 

89.  People  v.  Central  Pac.  R.  Co.,  76  Cal. 
29,  41,  18  Pac.  90;  Flint,  etc.,  R.  Co.  v.  De- 
troit, etc.,  R.  Co.,  64  Mich.  350,  360,  31  N.  W. 
281. 

90.  Com.  V.  Chesapeake,  etc.,  R.  Co.,  108 
S.  W.  851,  852,  32  Ky.  L.  Rep.  1400. 
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Tendered  necessary  or  indispensable;^^  having  imperative  need;^^  allowed; 
compelled ;    permitted ;    requested ;    commanded.^^    (See  Require  ;  Requisite.) 

Requirements,    a  term  sometimes  said  to  be  synonymous  with  needs." 

Requisite.    Essential,  indispensable.^^    (See  Require;  Required.) 

Requisition.  The  act  of  requiring  or  demanding.^  (See,  generally,  Extra- 
dition (International),  19  Cyc.  57;  Extradition  (Interstate),  19  Cyc.  89.) 

REREDOS.    a  sort  of  screen  at  the  back  of  the  altar.^ 

Rerum  ordo  confunditur,  si  unicuique  jurisdictio  non  servatur. 

A  maxim  meaning  The  order  of  things  is  confounded,  if  every  one  preserves 
not  his  jurisdiction."  ^ 

Rerum  progressus  ostendunt  multa  qu^  in  initio  pr^ecaveri  seu 

PR^VIDERI  NON  POSSUNT.  A  maxim  meaning  The  progress  of  events  show 
many  things  which  at  the  beginning  could  not  be  foreseen  or  guarded  against."  ^ 

Rerum  SUARUM  QUILIBET  est  moderator  ET  arbiter,  a  maxim 
meaning    Every  one  is  the  regulator  and  disposer  of  his  own  property."  ^ 

Res.  In  the  civil  law,  a  term  said  to  signify  a  thing,  an  object.^  (See  Chattel 
Mortgages,  6  Cyc.  1035;  Judgments,  23  Cyc.  1604.) 


91.  Century  Diet,  [quoted  in  Wilcox,  etc., 
Co.  V.  Phoenix  Ins.  Co.,  60  Fed.  929, 
930]. 

92.  Standard  Diet,  [quoted  in  Park  v. 
Candler,  114  Ga.  466,  479,  40  S.  E.  523]. 

93.  Byrd  v.  State,  57  Miss.  243,  246,  34 
Am.  Rep.  440.  But  see  State  v.  McCord,  8 
Kan.  232,  239,  12  Am.  Rep.  469. 

94.  State  v.  McCord,  8  Kan.  232,  239,  12 
Am.  Rep.  469.  But  see  Byrd  v.  State,  57 
Miss.  243,  246,  34  Am.  Rep.  440. 

95.  Bowler  v.  Pipestone  First  Nat.  Bank, 
21  S.  D.  449,  455,  113  N.  W.  618. 

"  Desired  and  required  "  has  been  construed 
•as  intended  to  express  a  legislative  wish  and 
permission  rather  than  a  mandate.  Ex  p. 
Kohler,  74  Cal.  38,  43,  15  Pac.  436. 

96.  McKinnon  v.  Western  Coal,  etc.,  Co., 
120  Mo.  App.  148,  163,  96  S.  W.  485,  where 
the  construction  "  needed  "  put  upon  the  term 
in  Bowerman  v.  Lackawanna  Min.  Co.,  98  Mo. 
■308,  316,  71  S.  W.  1062,  was  disapproved. 

"  Has  been  required "  has  been  held  to  be 
equivalent  to  "  has  been  requested."  Na- 
tional Home  Bldg.,  etc..  Assoc.  v.  Dwelling- 
House  Ins.  Co.,  106  Mich.  236,  240,  64  N.  W. 
21. 

97.  Huey  y.  Waldrop,  141  Ala.  318,  322, 
37  So.  380. 

98.  Minnesota  Lumber  Co.  v.  Whitebreast 
Coal  Co.,  160  111.  85,  93,  43  N.  E.  774,  31 
L.  R.  A.  529. 

99.  Funkhouser  v.  Spahr,  102  Va.  306,  310, 
46  S.  E.  378. 

Requisite  notice  see  Bowling  v.  Arthur,  34 
Miss.  41,  54. 

1.  Atwood  V.  Charlton,  21  R.  I.  568,  571, 
45  Atl.  580. 

"  Requisitions  for  the  surrender  of  fugi- 
tives," as  used  in  the  Spanish  treaty,  pro- 
viding that  requisitions  for  tlie  surrender  of 
fugitives  from  justice  shall  be  made  by  the 
respective  diplomatic  agents  of  tlie  contract- 
ing parties,  or,  in  their  absence,  by  superior 
consular  officers,  means  the  application  for 
the  final  warrant  for  the  surrender  of  the 
fugitives,  which  can  only  be  executed  by  the 
executive  authority  after  a  judicial  examina- 
tion. Castro  v.  De  Uriarte,  16  Fed.  93, 
96. 


Requisition  for  troops. — As  the  word  is 

used  in  speaking  of  the  requisition  by  the 
president  of  the  United  States  upon  the 
governor  of  the  state  for  troops  —  a  re- 
quest to  the  governor  of  a  state  to  organize 
a  portion  of  militia  to  be  held  in  readiness 
or  rendezvous  for  the  service  of  the  United 
States.  Mills  v.  Martin,  19  Johns.  (N.  Y.) 
7,  26. 

"Requisition  of  a  physician,"  as  used  in 
a  statute  prohibiting  the  sale  of  liquors  to 
minors  except  on  the  requisition  of  a  physi- 
cian for  medicinal  purposes,  means  an  appli- 
cation, or  a  request,  communicated  by  the 
physician  directly  to  the  seller,  either  orally 
or  in  writing, .and  not  merely  the  advice  of 
the  physician  that  liquor  should  be  used. 
Bain  i\  State,  61  Ala.  75,  79. 

Reauisition  to  sue  see  Lockridge  v.  Upton, 
24  Mo.  184,  185. 

2.  Boyd  V.  Phillpotts,  L.  R.  4  A.  &  E.  297, 
346. 

3.  Peloubet  Leg.  Max.  [citing  4  Inst. 
Proem.]. 

4.  Morgan  Leg.  Max.  [citing  Mildmav's 
Case,  6  Coke  40a,  406,  77  Eng.  Reprint  311]. 

5.  Burrill  L.  Diet,  [citing  Coke  Litt. 
223a]. 

6.  As  a  term  of  law,  this  word  has  a  very 
wide  and  extended  signification,  including  not 
only  things  which  are  objects  of  property, 
but  also  such  as  are  not  capable  of  indi- 
vidual ownership.  In  old  English  law  it  is 
said  to  have  a  general  import  conipreliending 
both  corporeal  and  incorporeal  things,  of 
whatever  nature  or  species.  In  modern  usage 
the  term  lias  been  particularly  applied  to  an 
object,  subject-matter,  or  status  considered 
as  the  defendant  in  an  action,  or  as  the 
object  against  whicli  directly  ])roceedin<^s  are 
taken.  Black  L.  Diet.  See 'also  Lord  v.  Col- 
vin,  4  Drew.  366,  374,  5  Jur.  N.  S.  351,  28 
L.  J.  Cli.  361.  7  Wkly.  Rep.  250,  62  Eng. 
Reprint  141,  where  this  word  was  said  to 
signify  "  business." 

Res  commones  are.  in  civil  law,  things 
common  to  all  (Black  L.  Diet.),  such  as  the 
air,  the  water  which  runs  in  the  rivers,  the 
sea  and  its  shores.  Geer  r.  Connecticut,  161 
U.  S.  519,  525,  16  S.  Ct.  600,  40  L.  ed.  703. 
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Res  ACCENDENT  LUMINA  rebus,  a  maxim  meaning  One  thing  throws 
Hght  upon  others."  ' 

Res  ACCESSORIA  SEQUITUR  rem  PRINCIPALEM.  a  maxim  meaning  "  An 
accessory  follows  its  principal."  ^ 

Res  ADJUDICATA.    See  Res  Judicata,  ipost,  p.  1666. 

Resale.  Where  a  person  who  has  sold  goods  or  other  property  to  a  pur- 
chaser, sells  them  again  to  someone  else.^  (Resale:  Agreement  to  Account  For 
Surplus  on,  see  Mortgages,  27  Cyc.  1004.  Allowance  of  Commission  to  Trustee 
on,  see  Judicial  Sales,  24  Cyc.  14  note  70.  Application  of  Statute  of  Frauds 
to,  see  Frauds,  Statute  of,  20  Cyc.  241.  Notice  of,  see  Judicial  Sales,.  24 
Cyc.  18  note  5.  Of  Goods  by  Seller,  see  Sales.  Of  Land  —  Sold  For  Taxes,  see 
Taxation;  Under  Water,  see  Navigable  Waters,  29  Cyc.  357.  Of  Property 
Sold  at  Auction,  see  Auctions  and  Auctioneers,  4  Cyc.  105.  Of  Railroad 
Under  Foreclosure,  see  Railroads,  33  Cyc.  588.  Of  School,  University,  or 
Asylum  Lands,  see  Public  Lands,  32  Cyc.  888.  On  Failure  to  Comply  With 
Bid,  see  Executions,  17  Cyc.  1259;  Executors  and  Administrators,  18  Cyc. 
783;  Guardian  and  Ward,  21  Cyc.  141;  Judicial  Sales,  24  Cyc.  45;  Mortgages,, 
27  Cyc.  1704.  On  Setting  Aside  Judicial  Sale,  see  Judicial  Sales,  24  Cyc.  48;; 
Mortgages,  27  Cyc.  1511,  1720.  Reappraisement  on,  see  Judicial  Sales,  24 
Cyc.  15.  Rights  and  Remedies  of  First  Purchaser  on,  see  Judicial  Sales,  24 
Cyc.  48.  Security  on,  see  Judicial  Sales,  24  Cyc.  40  note  1.  Under  Power  in 
Mortgage,  see  Mortgages,  27  Cyc.  1511.  When  Should  Be  Ordered,  see  Mort- 
gages, 27  Cyc.  1720.  Whether  Within  Statute  of  Frauds,  see  Frauds,  Statute 
OF,  20  Cyc.  241.) 

Res  bona  fide  VENDITA  propter  MINIMAM  CAUSAM  INEMPTA.  a  maxim 
meaning  A  thing  sold  in  good  faith,  for  even  the  most  trifling  consideration, 
will  be  regarded  as  sold." 

Rescind.  To  abrogate,  annul,  avoid,  or  cancel  a  contract;"  synonymous 
with  "  terminate."       (See  Rescission.) 

Rescission.  The  undoing  of  a  thing.^^  (Rescission:  In  General,  see  Can- 
cellation OF  Instruments,  6  Cyc.  282.  Adverse  Possession  of  Vendor  After,, 
see  Adverse  Possession,  1  Cyc.  1094.  Agent's  Power  as  to,  see  Principal 
AND  Agent,  31  Cyc.  1387.  AppHcation  of  Statute  of  Frauds  to,  see  Frauds, 
Statute  of,  20  Cyc.  219.  As  Against  Third  Person,  see  Contracts,  9  Cyc.  442. 
Evidence  of  Mutual,  see  Contracts,  9  Cyc.  351.  Failure  to  Exercise  Right  of, 
see  Fire  Insurance,  19  Cyc.  791 ;  Life  Insurance,  25  Cyc.  868;  Mutual  Benefit 
Insurance,  29  Cyc.  193.  In  Equity,  see  Contracts,  9  Cyc.  433.  Judge's  Power 
as  to  Order  of  Coordinate  Judge,  see  Judges,  23  Cyc.  540.  Jurisdiction  of  Court 
in  Action  For,  see  Courts,  11  Cyc.  686.  Limitation  of  Actions  For,  see  Limita- 
tions OF  Actions,  25  Cyc.  1178.  Of  Accord  and  Satisfaction,  see  Accord  and 
Satisfaction,  1  Cyc.  338.    Of  Acknowledgment  of  Debt  or  of  New  Promise^ 


7.  Black  L.  Diet,  [citing  Keisselbrack  v. 
Livingston,  4  Johns.  Ch.  (N.  Y.)  144, 
149]. 

8.  Peloubet  Leg.  Max.  [citing  Br.  491]. 

9.  Black  L.  Diet. 

10.  Morgan  Leg.  Max.  [citing  Domat.  1, 
2,  §  11,  art.  3]. 

Applied  in  Masterton  v.  Beers,  6  Rob. 
(N.  Y.)  368,  386. 

11.  Abbott  L.  Diet,  [quoted  in  Powell  t'. 
F.  C.  Linde  Co.,  29  Misc.  (N.  Y.)  419,  420, 
60  N.  Y.  Suppl.  1044]. 

12.  Hurst  V.  Trow  Printing,  etc.,  Co.,  2 
Misc.  (N.  Y.)  361,  366,  22  N.  Y.  Suppl.  371, 
where  it  was  said  to  be  sometimes  used  in 
the  narrower  sense  of  terminate  a  contract 
as  to  future  transactions. 

13.  Powell  V.  F.  C.  Linde  Co.,  29  Misc. 
(N.  Y.)  419,  421,  60  N.  Y.  Suppl.  1044. 


A  term  which  imports  an  entire  abandon- 
ment of  a  contract  by  one  party  on  account 
of  some  act  done  or  omitted  to  be  done  by 
the  other,  which  puts  it  out  of  the  power  of 
the  one  or  the  other  to  perform  it  according 
to  its  terms.  Galloway  v.  Holmes,  1  DougL 
(Mich.)  330,  346. 

Rescission  of  a  contract  has  been  defined 
as  the  avoidance  of  a  voidable  contract.  Te- 
eumseh  State  Bank  v.  Maddox,  4  Okla.  583,. 
598,  46  Pac.  563.  See  also  Seanor  V.  Mc- 
Laughlin, 165  Pa.  St.  150,  157,  30  Atl.  717, 
32  L.  P.  A.  467,  where  it  is  said  that  "re- 
scission is  a  fact;  the  word  itself  may  be 
used  by  the  contracting  parties  to  indicate 
the  rig-ht,  but  other  words  may  be  adopted 
to  point  out  that  course  of  conduct  of  the 
parties  which  shall  constitute  the  fact  of 
rescission." 
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see  Limitations  of  Actions,  25  Cyc.  1367.  Of  Action  —  Of  Adyancement,  see 
Descent  and  Distribution,  14  Cyc.  173;  Of  County  Board,  see  Counties,  11 
Cyc.  403.  Of  Agreement  —  As  to  Boundaries,  see  Boundaries,  5  Cyc.  936; 
Of  Accord  and  Satisfaction  by  Subsequent  Agreement,  see  Accord  and  Satis- 
faction, 1  Cyc.  338;  To  Marry,  see  Breach  of  Promise  to  Marry,  5  Cyc.  1001. 
Of  Agreement,  License,  or  Implied  Grant  of  Right  of  Way,  see  Railroads,  33 
€yc.  156.  Of  Aid  to  Corporation  and  Subscription  to  or  Purchase  of  Corporate 
Stock  by  City,  see  Municipal  Corporations,  28  Cyc.  1559.  Of  Altered  Con- 
tract, Right  to  Benefits  Under,  see  Alterations  of  Instruments,  2  Cyc.  187. 
Of  Auction  Sale,  see  Auctions  and  Auctioneers,  4  Cyc.  1049.  Of  Bond,  see 
Bonds,  5  Cyc.  776.  Of  Building  Contract  —  Generally,  see  Builders  and  Archi- 
tects, 6  Cyc.  24;  As  Affecting  Mechanic's  Lien,  see  Mechanics'  Liens,  27  Cyc. 
S7.  Of  Chattel  Mortgage,  see  Chattel  Mortgages,  6  Cyc.  1100  note  70.  Of 
Composition  Between  Creditors,  see  Compositions  With  Creditors,  8  Cyc.  488. 
Of  Compromise,  see  Compromise  and  Settlement,  8  Cyc.  534.  Of  Contract  — 
In  General,  see  Contracts,  9  Cyc.  595;  Between  Husband  and  Wife,  see  Hus- 
band AND  Wife,  21  Cyc.  1301 ;  By  Erasure  of  Name,  see  Alterations  of  Instru- 
ments, 2  Cyc.  216;  By  Tenant  Renting  Land  on  Shares,  see  Landlord  and  Ten- 
ant, 24  Cyc.  1472;  For  Construction  of  Levee,  see  Levees,  25  Cyc.  192  note  17; 
For  Exchange  of  Property,  see  Exchange  of  Property,  17  Cyc.  833  note  13; 
For  Pubhc  Improvements,  see  Municipal  Corporations,  28  Cyc.  1048;  For 
Sale  of  Corporate  Stock,  see  Corporations,  10  Cyc.  373;  For  Sale  of  Goods,  see 
Sales;  For  Sale  of  Land,  see  Vendor  and  Purchaser;  For  Sale  of  Principal's 
Property  by  Agent,  see  Principal  and  Agent,  31  Cyc.  1360;  For  Work  and 
Materials  Affecting  Lien,  see  Mechanics'  Liens,  27  Cyc.  100;  Of  Agency,  see 
Factors  and  Brokers,  19  Cyc.  192;  Principal  and  Agent,  31  Cyc.  1292;  Of 
Apprenticeship,  see  Apprentices,  3  Cyc.  561;  Of  Assignment,  see  Assignments, 
4  Cyc.  81;  Of  County,  see  Counties,  11  Cyc.  486;  Of  Decedent  in  Relation  to 
Realty,  see  Executors  and  Administrators,  18  Cyc.  316;  Of  Employment, 
see  Master  and  Servant,  26  Cyc.  972;  Of  Grantee  of  Mortgaged  Premises  to 
Assume  Mortgage,  see  Mortgages,  27  Cyc.  1360;  Of  Guaranty,  see  Guaranty, 

20  Cyc.  1479;  Of  Infant,  see  Infants,  22  Cyc.  609;  Of  Insurance,  see  Fire  Insur- 
ance, 19  Cyc.  651;  Life  Insurance,  25  Cyc.  788;  Marine  Insurance,  26  Cyc. 
610;  Mutual  Benefit  Insurance,  29  Cyc.  92;  Of  Lunatic,  see  Insane  Persons, 
22  Cyc.  1209;  Of  Married  Woman,  see  Husband  and  Wife,  21  Cyc.  1327;  Of 
Municipality,  see  Municipal  Corporations,  28  Cyc.  681;  Of  Sale  as  Discharge 
of  Purchase-Money  Mortgage,  see  Mortgages,  27  Cyc.  1405;  Of  Spendthrift,  see 
Spendthrifts;  Of  Subscription,  see  Subscriptions;  Of  Subscription  to  Stock, 
see  Corporations,  10  Cyc.  425;  Of  Transfer  of  Commercial  Paper  by  Indorse- 
ment, see  Commercial  Paper,  7  Cyc.  799.  Of  Conveyance  —  By  Infant,  see 
Infants,  22  Cyc.  546;  By  Lunatic,  see  Insane  Persons,  22  Cyc.  1174;  By  Mar- 
ried Woman,  see  Husband  and  Wife,  21  Cyc.  1332,  1509;  Of  Land  With  Minerals, 
see  Mines  and  Minerals,  27  Cyc.  675;  Of  PubHc  Lands  in  Cases  of  Fraud,  Mis- 
take, or  Trust,  see  Public  Lands,  32  Cyc.  1073 ;  Of  Swamp  and  Overflowed  Lands, 
see  Public  Lands,  32  Cyc.  924.  Of  Deed  —  Generally,  see  Deeds,  13  Cyc.  593; 
Of  Partition,  see  Partition,  30  Cyc.  169.  Of  Firm  Contract  by  Individual  Part- 
ners, see  Partnership,  30  Cyc.  491.  Of  Gift,  see  Gifts,  20  Cyc.  1212,  1243. 
Of  Lease  —  In  General,  see  Landlord  and  Tenant,  24  Cyc.  914;  Of  Railroad, 
see  Railroads,  33  Cyc.  396.    Of  Marriage  Settlement,  see  Husband  and  Wife, 

21  Cyc.  1265.  Of  Mining  Lease,  License,  or  Contract,  see  Mines  and  Minerals, 
27  Cyc.  692.  Of  Mortgage,  see  Mortgages,  27  Cyc.  1132.  Of  Municipal  Council, 
see  Municipal  Corporations,  28  Cyc.  340.  Of  Nomination  For  Office,  see 
Elections,  15  Cyc.  329.  Of  Offer  of  Bounty  For  Enlistment  in  Army  or  Navy, 
see  Bounties,  5  Cyc.  981.  Of  Order  of  County  Board,  see  Counties,  11  Cyc.  403. 
Of  Payment,  Operation,  and  Effect  of,  see  Payment,  30  Cyc.  1221.  Of  Release, 
see  Release.  Of  Rules  of  Court,  see  Courts,  11  Cyc.  743.  Of  Sale  of  County 
Property,  Action  For,  see  Counties,  11  Cyc.  467.    Of  Stipulation,  see  Stipu- 
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LATiON.  Of  Vote  to  Increase  Capital  Stock,  see  Corporations,  10  Cyc.  545. 
Of  Written  Contract,  Whether  Within  Statute  of  Frauds,  see  Frauds,  Statute  of, 
20  Cyc.  219,  241.  Operation  of  Rescission  of  Contract  as  Fraudulent  Conveyance, 
see  Fraudulent  Conveyances,  20  Cyc.  406.  Proceedings  For  —  Death  of 
Party,  see  Abatement  and  Revival,  1  Cyc.  50  note  57;  Revival  of  Action,  see 
Abatement  and  Revival,  1  Cyc.  91.  Revocation  or  Withdrawal  of  Offer  of 
Contract,  see  Contracts,  9  Cyc.  283.  Rights  of  Undisclosed  Principal  as  to, 
see  Principal  and  Agent,  31  Cyc.  1574.  Setting  Aside  in  Equity,  see  Equity, 
16  Cyc.  156.    Subsequent  Revocation  of  Acceptance  of  Contract,  see  Contracts, 

9  Cyc.  288.  Tenancy  Implied  Under  Contract  of  Purchase  —  After  Rescission,, 
see  Landlord  and  Tenant,  24  Cyc.  886;  Prior  to  Rescission,  see  Landlord  and 
Tenant,  24  Cyc.  884.    Waiver  by  Subscriber  of  Right  of,  see  Corporations, 

10  Cyc.  425.    See  also  Rescind,  ante,  p.  1628.) 

Rescript.  At  cofnmon  law,  a  Counterpart,,  g.  v.,  Duplicate,  q.  v.,  or 
Copy,  q.  v.^^  In  American  law,  the  statement  of  the  decision  of  the  highest  appel- 
late tribunal;  also,  the  brief  statement  sent  to  the  court  a  quo}^  (See  Appeai* 
and  Error,  3  Cyc.  478.) 


14.  Black  L.  Diet. 


15.  Anderson  L.  Diet*. 
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By  Joseph  B.  Cheshire,  Jr. 

I.  RESCUE  OF  PERSONS,  1632 

A.  Definition,  1632 

B.  Nature  and  Elements  of  Offense,  1632 

1.  In  General,  1632 

a.  At  Common  Law,  1632 

b.  Under  Statutes,  1632 

2.  Valid  Arrest,  1633 

3.  Actual  Custody,  1633 

4.  Forcibly  and  Knowingly  Freeing  Prisoner,  1633 

a.  Forcibly,  1633 

b.  Knowingly,  1633 

5.  Escape  of  Prisoner,  1633 

G.  Accomplices,  Aiders,  and  Abetters,  1633 

D.  Attempts,  1634 

1.  In  General,  1634 

2.  Rights  of  Officer  Resisting  Attempt,  1634 

E.  Indictment  or  Information,  1634 

1.  Essential  Allegations  and  Averments,  1634 

a.  At  Common  Law,  1634 

b.  Under  Statutes,  1634 

2.  Variance,  1635 

3.  Joinder  of  Offenses,  1635 

F.  Evidence,  1635 

1.  Admissibility,  1635 

2.  Weight  and  Sufficiency,  1635 

G.  Defenses,  1635 

H.  T'na?,  1636 

I.  Punishment,  1636 

1.  /n  General,  1636 

2.  Par^?/  Rescued  Not  Convicted,  1636 

3.  Rescue  of  One  Confined  on  Civil  Process,  1636 

II.  RESCUE  OF  PROPERTY,  1636 

A.  Definition,  1636 

B.  Nature  and  Elements  of  Offense,  1636 

C.  Indictment  and  Information,  1636 

1.  Common  Law,  1636 

2.  C/nc^er  Statutes,  1637 

D.  Evidence,  1637 

E.  Defenses,  1637 

III.  POUND  BREACH,  1637 

CROSS-REFERENCES 

For  Matters  Relating  to : 

Accessary  After  the  Crime,  see  Criminal  Law,  12  Cyc.  192. 
Aider  or  Abetter,  see  Criminal  Law,  12  Cyc.  186. 
Breaking  Jail,  see  Escape,  16  Cyc.  537. 
Civil  Liability: 

For  Rescue,  see  Torts. 

Of  Officer  Permitting  Escape  or  Rescue,  see  Prisons,  32  Cyc.  339;  Sheriffs 
and  Constables. 
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For  Matters  Relating  to  —  (continued) 

Escape  by  Prisoner,  see  Escape,  16  Cyc.  537. 

Interference  With  Officer  Making  Arrest,  see  Obstructing  Justice,  29  Cyc. 
1326. 

Obstructing  Execution  of  Process,   see   Obstructing  Justice,  29  Cyc. 
1326. 

Penal  Action  For  Pound  Breach,  see  Animals,  2  Cyc.  455. 
Rescue  as  Riot,  see  Riot,  post,  p.  1770. 

L  Rescue  of  Persons. 

A.  Definition.  Rescue  at  common  law  is  the  forcibly  and  knowingly  freeing 
another  from  arrest  or  imprisonment.^ 

B.  Nature  and  Elements  of  Offense  —  l.  In  General  —  a.  At  Common 
Law.  Rescue  consists  in  a  high  contempt  of  the  law  in  preventing  the  operation 
of  its  process.^  The  rescue  of  a  traitor  is  treason;  of  a  felon,  felony;  of  a  misde- 
meanant, a  misdemeanor;  ^  and  of  a  person  confined  on  civil  process,  a  misde- 
meanor.* Rescuing  a  supposed  felon,  at  common  law,  is  felony,  although  he  be 
not  indicted.^  The  rescuers  are  in  any  event,  whether  the  party  rescued  be  con- 
victed or  not,  guilty  of  a  misdemeanor  for  obstructing  public  justice.^  The 
essential  elements  of  the  offense,  at  common  law,  are:  (1)  Valid  arrest;  '  (2)  actual 
custody;  ^  (3)  the  forcibly  and  knowingly  freeing  a  person  from  arrest  or  cus- 
tody; ^  and  (4)  escape  of  the  prisoner. 

b.  Under  Statutes.  In  some  jurisdictions  rescue  is  made  an  offense  by  statute, 
and  such  statutes  are  generally  declaratory  of  the  common  law.^^    But  some 


1.  4  Blackstone  Comm.  131  [quoted  in  Rob- 
inson v.  State,  82  Ga.  535,  544,  9  S.  E.  528; 
Rome  V.  Omburg,  22  Ga.  67,  69]. 

Another  definition. —  Rescue  is  "when  a 
man,  lawfully  arrested  and  taken,  is  set  at 
large  wrongfully."  Coke  Litt.  1606;  Comyns 
Dig.  [quoted  in  State  v.  Mazyck,  3  Rich. 
(S.  C.)  291,  2921. 

Statutory  definitions. —  In  some  jurisdic- 
tions this  offense  is  defined  by  statute.  See 
Hillian  r.  State,  50  Ark.  523,  8  S.  W.  834 
(construing  Mansfield  Dig.  §  1768);  Robin- 
son V.  State,  82  Ga.  535,  9  S.  E.  528 
(construing  Code,  §  4478,  and  holding 
that  rescue  is  where  there  is  no  effort  on 
the  part  of  the  prisoner  to  escape,  but  his 
deliverance  is  effected  by  the  interYention  of 
others,  without  his  cooperation)  ;  Brunson  v. 
State,  97  Ind.  95  (construing  Rev.  St  (1881) 
§  2034)  ;  Williams  v.  State,  24  Tex.  App.  17, 
5  S.  W.  655  (construing  Pen.  Code,  art.  212)  ; 
U.  S.  V.  Clapox,  35  Fed.  575,  13  Sawy.  349 
(construing  Rev.  St.  (1878)  §  5401  [U.  S. 
Comp.  St.  (1901)  p.  3656])  . 

"  Escape,"  "  prison  breaking,"  and  "  rescue  " 
distinguished  see  State  v.  Sutton,  170  Ind. 
473,  84  K  E.  824.  Where  a  prisoner's  lib- 
eration is  effected  by  others  with  force  it  is 
rescue.  State  v.  Sutton,  supra,  construing 
Burns  St.  (1908)  §  2400.  Where  a  pris- 
oner's liberation  is  effected  by  himself  or 
others  without  force,  it  is  an  escape,  not  a 
rescue.  State  v.  Sutton,  supra.  See  also 
Robinson  v.  State,  82  Ga.  535,  544,  9  S.  E. 
528.  Where  a  prisoner's  liberation  is  ef- 
fected by  himself  with  force,  it  is  prison- 
breaking,  not  rescue.  State  v.  Sutton,  supra. 
See  also  Prisons,  . 32  Cyc.  316  text  and  note  9. 
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2.  State  V.  Mazyck,  3  Rich.   (S.  C.)  291. 

3.  State  V.  Mazyck,  3  Rich.  (S.  C.)  291; 
Rex  V.  Pember,  Cas.  t.  Hardw.  112,  95  Eng. 
Reprint  70;  Rex  v.  Stokes,  5  C.  &  P.  148,  24 
E.  C.  L.  498;  Wilson  v.  Gary,  Holt  K.  B. 
628,  90  Eng.  Reprint  1247;  Rex  v.  Vaux,  11 
Mod.  287,  88  Eng.  Reprint  1044;  Rex  v.  Has- 
well,  R.  &  R.  340;  Rex  v.  Belt,  2  Salk.  586, 
91  Eng.  Reprint  491;  4  Blackstone  Comm. 
131;  1  Hale  P.  C.  116;  2  Hawkins,  c.  21,  §  7. 

4.  State  V.  Mazyck,  3  Rich.  (S.  C.)  291; 
Reg.  V.  Allan,  C.  &  M.  295,  5  Jur.  296,  41 
E.  C  L.  164. 

5.  Anonymous,  Jenk.  171;  Dyer  99  pi.  60; 
1  Hale  P.  C.  606. 

6.  1  Hale  P.  C.  116;  2  Hawkins,  c.  21, 
§  8.  See  also  Flutv  v.  Com.,  105  S.  W.  138, 
32  Ky.  L.  Rep.  89.  ^ 

Obstructing  justice  generally  see  Obstruct- 
ing Justice,  29  Cyc.  1325. 

7.  See  infra,  I,  B,  2. 

8.  See  infra,  I,  B,  3. 

9.  See  infra,  I,  B,  4. 

10.  See  n?/ra,  I,  B,  5. 

11.  See  the  statutes  of  the  several  states. 
And  see  supra,  note  1. 

Burns  Annot.  St.  Ind.  (1908)  §  2400,  pro- 
viding that  whoever,  not  being  a  person  hav- 
ing the  lawful  custody  of  any  prisoner 
charged  with  or  convicted  of  a  felony,  shall 
aid  in  or  accomplish  the  escape  of  such  pris- 
oner, shall,  on  conviction,  be  punished,  etc., 
includes  cases  where  the  accused  with  force 
aids  or  accomplishes  the  escape  of  a  prisoner 
charged  with  or  convicted  of  a  felony,  under 
such  circumstances  as  would  be  a  rescue  at 
common  law.  State  v.  Sutton,  170  Ind.  473, 
84  N.  E.  824. 
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statutes  enlarge  the  offense,  by  including  rescues  effected,  not  only  by  force,  but 
also  by  menaces  of  bodily  harm  or  other  unlawful  means.^^ 

2.  Valid  Arrest.  It  is  necessary  that  the  arrest  of  the  party  rescued  be 
legal,  for,  where  one  is  unlawfully  arrested  or  imprisoned,  it  is  lawful  for  another, 
without  violence,  to  assist  in  his  rescue.^*  And,  where  the  arrest  is  invalid,  the 
officer  is  guilty  of  an  affray  in  attempting  to  hold  the  prisoner  by  force  against 
the  efforts  of  himself  and  friends. But,  even  when  the  arrest  is  illegal,  third 
parties  have  no  right  to  assault  an  officer  to  effect  a  rescue. 

3.  Actual  Custody.  The  party  rescued  must  be  in  actual  custody,  but  whether 
in  the  custody  of  an  officer  or  of  a  private  person  is  immaterial.  Custody  means 
in  a  prison,  jail,  or  calaboose,  as  well  as  in  the  hands  of  an  officer.^^ 

4.  Forcibly  and  Knowingly  Freeing  Prisoner  —  a.  Forcibly.  At  common  law 
the  rescue  must  be  made  forcibly. 

b.  Knowingly.    When  the  party  rescued  is  in  the  custody  of  an  officer,  the 
rescuers  must  have  knowledge  of  the  lawfulness  of  the  custody  at  their  peril; 
but,  when  the  rescue  is  made  from  the  custody  of  a  private  person,  they  must 
have  actual  knowledge  of  the  lawful  custody  to  be  guilty. 

5.  Escape  of  Prisoner.  The  escape  of  the  party  rescued  is  essential  to  the 
consummated  offense  of  rescue.^^ 

C.  Accomplices,  Aiders,  and  Abetters.^^  A  prisoner  who  assists 
outsiders  in  effecting  the  escape  of  himself  and  other  prisoners  is  an  accomplice 


12.  Hillian  v.  State,  50  Ark.  523,  8  S.  W. 
834,  construing  Mansfield  Dig.  §  1768. 

13.  Com.  V.  Lee,  107  Mass.  207;  State 
f.  Dunn,  25  N.  J.  L.  214. 

Determination  of  validity. —  The  validity 
of  the  arrest  cannot  be  determined  by  a  res- 
cue, or  an  attempt  to  rescue.  State  v.  Gar- 
rett. 80  Iowa  589,  46  N.  W.  748;  State  v. 
Armistead,  106  N.  C.  639,  10  S.  E.  872. 

Informality  of  process  does  not  invalidate 
an  arrest  so  as  to  justify  a  rescue.  State  v. 
Murray,  15  Me.  100;  State  v.  Armistead,  106 
N.  C.  639,  10  S.  E.  872,  where  the  mittimus 
did  not  comply  with  all  the  requirements  of 
N.  C.  Code,  §  1238. 

In  England  an  arrest,  founded  on  a  war- 
rant of  a  justice  of  the  peace,  issued  on  the 
certificate  of  the  clerk  of  the  peace  that  an 
indictment  for  a  misdemeanor  had  been  found 
against  the  party  named  therein,  is  valid. 
Rex  V.  Stokes,  5  C.  &  P.  148,  24  E.  C.  L. 
498. 

14.  People  V.  Ah  Teung,  92  Cal.  421,  28 
Pac.  577,  15  L.  R.  A.  190  (holding  that,  when 
the  imprisonment  is  unlawful,  and  itself  a 
crime,  the  reason  which  makes  rescue  an  of- 
fense does  not  exist;  and  in  such  a  case  the 
right  of  liberty  is  absolute,  and  he  who  as- 
sists the  prisoner  to  regain  it  is  not  guilty 
of  the  technical  olfense  of  rescue)  ;  State  v. 
Rollins,  113  N.  C.  722,  18  S.  E.  394.  But  see 
Starks  v.  State,  38  Tex.  Cr.  233,  42  S.  W. 
379,  construing  Pen.  Code,  art.  227,  and 
holding  rescuers  guilty,  regardless  of  the  le- 
gality of  imprisonment. 

15'.  State  i;.  Rollins,  113  N.  C.  722,  18 
S.  E.  394. 

Affray  generally  see  2  Cyc.  40. 

16.  State  r.  Garrett,  80  Iowa  589,  46 
N.  W.  748;  State  v.  Rollins,  113  N.  C.  722, 
18  S.  E.  394;  State  v,  Armistead,  106  N.  C. 
639,  10  S.  E.  872;  Rex  v.  Almey,  3  Jur.  N.  S. 
750. 

[1031 


17.  1  Hale  P.  C.  606. 

An    affidavit    charging    that  defendant 

rescued  a  prisoner  from  the  custody  of  a 
deputy  sheriff  shows  a  rescue  from  a  public 
officer,  deputy  sheriffs  being  clothed  with  the 
same  duties  and  powers  devolving  upon  their 
principals.  State  v.  Sutton,  170  Ind.  473,  84 
N.  E.  824. 

18.  Hillian  r.  State,  50  Ark.  523,  8  S.  W. 
834  (construing  Mansfield  Dig.  §  1768);  State 
V.  Watson,  66  Iowa  670,  24  N.  W.  268; 
Starks  r.  State,  38  Tex.  Cr.  233,  42  S.  W. 
379  (construing  Pen.  Code,  art.  227)  ;  1  Hale 
P.  C.  606. 

"  Custody  "  defined  see  12  Cyc.  1024. 

19.  Com.  V.  Israel,  4  Leigh  (Va.)  675; 
4  Blackstone  Comm.  131;  Bacon  Abr.  tit. 
"  Rescue,"  A.  p.  87.  And  see  State  r.  Armi- 
stead, 106  N.  C.  639,  10  S,  E.  872.  But  com- 
pare  Hillian  v.  State,  50  Ark.  523,  8  S.  W. 
834,  construing  Mansfield  Dig.  §  1768,  which, 
liowever,  enlarges  the  common-law  oft'ense. 

20.  State  v.  Sutton,  170  Ind.  473,  84  N.  E. 
824 ;  State  v.  Hilton,  26  Mo.  199 ;  1  Hale  P.  C. 
606.  But  compare  U.  S.  r.  Buck,  24  Fed. 
Cas.  No.  14,680,  4  Phila.  (Pa.)  161.  constru- 
ing Act,  Sept.  18,  1850,  §  7,  and  holding  that 
the  rescuers  must  act  knowingly  and  will- 
ingly," and  that  ignorance  of  the  custody,  or 
its  lawfulness,  is  an  excuse;  but  that  failure 
to  inquire,  when  inquiry  would  readily  show 
the  custody  lawful,  is  evidence  of  knowl- 
edge. 

21.  State  V.  Sutton,  170  Ind.  473,  84  N.  E. 
824;  State  V.  Hilton,  26  Mo.  199;  1  Hale 
P.  C.  (i06. 

22.  Hillian  v.  State,  50  Ark.  523,  8  S.  W. 
834. 

23.  Evidence  of  accomplice  sec  infra,  I, 
F,  2. 

Who  are  accomplices,  aiders,  abetters,  or 

accessaries  generally  see  Criminal  Law,  12 
Cyc.  185  ct  scq. 
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in  the  crime  of  rescue.^*  One  who  is  present,  aiding  in  the  commencement  of  an 
assault  with  intent  to  rescue  a  prisoner,  does  not  cease  to  be  guilty  because  his 
fears  prevent  his  going  all  lengths  with  his  party.^'' 

D.  Attempts  —  l.  In  General.  At  common  law,  upon  a  failure  to  accom- 
plish a  rescue,  the  'Svould  be"  rescuers  may  be  convicted  of  an  attempt,^^  and 
in  some  jurisdictions  such  attempts  have  been  made  criminal  by  statute;  ""-^  some 
of  them  enlarging  the  common-law  offense.^^ 

2.  Rights  of  Officer  Resisting  Attempt.  When  an  attempt  is  made  to  rescue 
persons  lawfully  arrested,  an  officer  may  arrest  the  "would  be"  rescuers,  using 
such  force  as  is  necessary  to  make  the  arrest,  even  though  it  is  such  as  a  jury 
would  ordinarily  consider  excessive. 

E.  Indictment  or  Information  —  1.  Essential  Allegations  and  Aver- 
ments —  a.  At  Commoi:i  Law.  The  indictment  must  aver  that  the  party  rescued 
was  held  under  lawful  arrest. The  name  of  the  party  whom  defendants  attempted 
to  rescue  is  wholly  immaterial  and  need  not  be  stated.^^  The  indictment  should 
state  whether  the  person  from  whom  the  rescue  was  made  was  a  public  officer 
or  a  private  person.^^  It  is  not  necessary  to  set  forth  in  the  indictment  the  process 
by  which  the  party  rescued  was  held.^*  The  indictment  should  state  the  nature 
and  cause  of  the  imprisonment  of  the  person  alleged  to  have  been  rescued. 

b.  Under  Statutes.^^  The  indictment  should  contain  all  the  elements  of  the 
offense  as  defined  by  statute.^^    And  some  statutes  so  define  the  offense  as  to 


24.  Hillian  r.  State,  50  Ark.  523,  8  S.  W. 
834,  construing  Mansfield  Dig.  §  1768. 

25.  State  v.  Morris,  10  N.  C.  388. 

26.  State  v.  Murray,  15  Me.  100;  State 
V.  Morris,  10  N.  C.  388.  And  see  State  v. 
Garrett,  80  Iowa  589,  46  N.  W.  748 ;  2  Bishop 
Cr.  L.  §  1089;  2  Wharton  Cr.  L.  §  1080. 

27.  U.  S.  f.  Buck,  24  Fed.  Cas.  No.  14,680, 
4  Phila.  (Pa.)  161,  construing  the  act  of 
Sept.  18,  1850,  §  7. 

28.  Starks  State,  38  Tex.  Cr.  233,  42 
S.  W.  379,  holdinir  legality  of  imprisonment 
immaterial  under  Pen.  Code,  art.  227, 

Attempts  generally  see  Criminal  Law,  12 
Cyc.  176. 

29.  State  v.  Rollins,  113  K  C.  722,  18 
S.  E.  394,  holding,  however,  that  the  officer 
must  act  in  good  faith  and  free  from  malice; 
and  that  there  is  no  presumption  of  law 
that  the  officer  acted  without  malice  and  in 
good  faith,  when,  in  lesisting  an  attempted 
rescue,  such  force  is  used  that  death  is 
caused  thereby. 

30.  Indictment  or  information  generally 
sae  Indictments  and  Infokmations,  22  Cyc. 
157  et  seq. 

31.  Com.  i\  Lee,  107  Mass.  207;  State  v. 
Dunn,  25  N.  J.  L.  214;  State  v.  Jones,  78 
N.  C.  420,  holding  that  the  indictment  must 
allege  that  the  prisoner  had  committed  some 
offense  for  which  he  could  be  held,  or  facts 
or  circumstances  from  which  the  court  can 
see  that  he  was  lawfully  in  jail. 

32.  State  v.  Garrett,  80  Iowa  589,  46  N.  W. 
748. 

33.  State  v.  Hilton,  'IQ  Mo.  199. 
Knowledge  of  defendant. — An  indictment 

charging  that  defendant  unlawfully  and  forci- 
bly aided  in  the  escape  of  a  prisoner  from 
the  deputy  sheriff  by  "  drawing  and  pointing 
a  shot  gun "  at  such  deputy  and  by  assault- 
ing his  assistants,  without  alleging  that  ac- 
cused knew  that  such  prisoner  was  held  in 
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custody,  was  sufficient  State  v.  Sutton,  170 
Ind.  473,  84  N.  E.  824. 

34.  Com.  v.  Lee,  107  Mass.  207. 

35.  State  v.  Hilton,  26  Mo.  199;  2  Chitty 
Cr.  L.  p.  183;  2  Hawkins,  c.  21,  §  5.  Contra, 
Com.  V.  Lee,  107  Mass.  207. 

36.  For  forms  of  indictment  under  stat- 
ute which  have  been  approved  see  Starks  v. 
State,  38  Tex.  Cr.  233,  42  S.  W.  379  (con- 
struing Pen,  Code,  art.  227 )  ;  Williams  v. 
State,  24  Tex.  App.  17,  5  S.  W.  655  (con- 
struing Pen.  Code,  art.  212). 

37.  State  v.  Sutton,  170  Ind.  473,  84  N.  E. 
824;  Brunson  v.  State,  97  Ind.  95  (constru- 
ing Rev.  St.  (1881)  §  2034,  and  holding  that 
an  affidavit  on  which  an  information  is  based 
must  charge  that  defendant  forcibly  freed 
such  person,  knowing  him  to  be  under  ar- 
rest) ;  State  v.  Barrett,  42  N.  H.  466,  con- 
struing Comp.  St.  c.  143,  §  1,  c.  32,  §  7. 

Following  language  of  statute. — An  affi- 
davit charging  defendant  with  rescuing  a 
prisoner  from  the  custody  of  a  public  officer, 
which  follows  the  language  of  the  statute,  is 
ordinarily  sufficient.  State  v.  Sutton,  170 
Ind.  473,'  84  N.  E.  824. 

Under  Burns  Annot.  St.  Ind.  (1908)  §  2400, 
providing  that  whoever,  not  being  a  person 
having  the  lawful  custody  of  any  prisoner 
charged  with  or  convicted  of  a  felony,  shall 
aid  in  or  accomplish  the  escape  of  such  pris- 
oner, shall,  on  conviction,  be  punished,  etc., 
an  affidavit  for  aiding  the  escape  of  a  pris- 
oner in  the  custody  of  a  deputy  sheriff,  which 
alleges  that  the  accused  drew  a  gun  on  the 
deputy  and  attempted  to  shoot  him  there- 
with, and  held  and  struck  a  third  person 
who  was  assisting  the  deputy,  whereby  the 
prisoner  escaped,  is  sufficient  as  against  a 
motion  to  quash,  although  it  does  not  aver 
that  the  accused  knew  that  the  prisoner  was 
in  custody,  since  by  averring  specific  acts 
which  in  themselves  were  unlawful,  by  which 


RESCUE 


[34  Cyc]  1635 


make  certain  averments  unnecessary,  which  are  essential  to  the  validity  of  an 
indictment  for  the  common-law  offense. 

2.  Variance.  There  is  no  variance  between  allegation  and  proof,  where  the 
indictment  charges  that  the  prisoner  was  rescued  from  the  custody  of  a  marshal, 
and  proof  that  he  was  rescued  from  one  claiming  to  be  special  constable,  where 
it  also  appears  that  the  justice  of  the  peace  who  committed  him  appointed  the 
marshal  special  constable  to  place  him  in  the  county  jail  —  under  a  mistake  of 
law,  thinking  said  marshal  had  no  such  power,  whereas  he  had  such  power  without 
such  special  appointment.^^ 

3.  Joinder  of  Offenses.  When  a  general  verdict  of  guilty  is  returned,  on  an 
indictment  charging  assault  and  battery,  as  well  as  rescue,  if  the  averments  as 
to  rescue  are  uncertain  or  bad  they  may  be  rejected  as  superfluous,  and  judgment 
entered  as  for  assault  and  battery. In  some  jurisdictions  statutes  permit  a 
conviction  for  assault  and  battery  upon  an  indictment  for  rescue. 

F.  Evidence  —  l.  Admissibility.  Evidence  which  tends  to  show  the  iden- 
tity of  the  parties  connected  with  the  crime  is  admissible. 

2.  Weight  and  Sufficiency.  Testimony  of  an  accomplice  will  not  support  a 
conviction,  unless  corroborated  in  some  material  matter,  tending  to  show  the  guilt 
of  the  accused. That  the  accused  entered  a  lower  room  of  a  jail  by  unbolting  and 
unlocking  a  door,  and  that  he  then  forced  the  jailer  at  the  point  of  a  pistol  to  unlock 
the  prison  cages,  is  sufficient  evidence  of  "^breaking"  under  the  Texas  statute.^^ 

G.  Defenses.  That  the  party  rescued  was  unlawfully  arrested,  or  impris- 
oned, and  that  the  rescue  was  effected  without  violence,  is  a  good  defense.^'' 
Ignorance  of  the  lawfulness  of  the  arrest,  or  custody,  is  a  good  defense,  where 
the  rescue  is  made  from  the  custody  of  a  private  person;  but  where  the  rescue 
is  made  from  the  custody  of  an  officer,  the  rescuers  must  take  notice  of  the  law- 
fulness of  the  custody  at  their  peril. The  accused  can  plead  in  defense  con- 
viction for  aiding  in  the  escape  of  one  prisoner,  to  an  indictment  for  rescuing  and 
aiding  in  the  escape  of  another,  who  escaped  at  one  and  the  same  time  and  by 
one  and  the  same  means  as  the  first. Failure  to  convict  the  party  arrested  will 
not  justify  an  attempt  which  had  been  previously  made  to  rescue  him.^    It  is 


the  escape  was  made  possible,  the  rule  that 
knowledge  of  custody  must  be  averred,  so 
that  an  innocent  aiding  may  not  be  punished, 
was  obviated.  State  r.  Sutton,  170  Ind.  473, 
84  N.  E.  824. 

38.  Loggins  v.  State,  32  Tex.  Cr.  358,  24 
S.  W.  408,  construing  Pen.  Code,  art.  212,  and 
holding  it  not  necessary  for  the  indictment 
to  charge  the  offense  as  done  "  wilfully  "  and 
by  "  force." 

39.  State  v.  Watson,  66  Iowa  670,  24 
N.  W.  268. 

40.  State  \:.  Morrison,  24  N.  C.  9. 

41.  See  the  statutes  of  the  several  states. 
And  see  Rose  v.  State,  33  Ind.  167,  constru- 
ing 2  Gavin  &  H.  St.  p.  405,  §§  72,  73. 

42.  Evidence  generally  see  Criminal  Law, 
12  Cye.  379  ct  seq. 

43.  Williams  d.  State,  24  Tex.  App.  17,  5 
S.  W.  655;  Gillian  v.  State,  3  Tex.  App.  132, 
holding  that  evidence  as  to  the  names  used 
by  the  rescuers  to  designate  each  otlier  at 
the  time  of  the  rescue  is  admissible  ;is  jiart 
of  the  res  gestcv. 

44.  Hillian  v.  State,  50  Ark.  523,  8  S.  W. 
834  (construing  Mansfield  Dig.  §  2259,  and 
holding  also  that  a  prisoner  who  helps  out- 
siders in  the  rescue  of  himself  and  other 
prisoners  is  an  accomplice  within  the  stat- 
ute) ;  Gillian  v.  State,  3  Tex.  App.  132  (hold- 


ing that  the  fact  that  one  of  the  rescuers 
was  called  by  his  colleagues  by  the  same 
name  as  defendant  is  not  sufficient  corrobo- 
rating evidence  to  warrant  a  conviction,  when 
the  only  other  testimony  is  that  of  an  ac- 
complice ) . 

45.  Williams  r.  State,  24  Tex.  App.  17, 
5  S.  W.  655,  construing  Pen.  Code,  art.  212. 

46.  People  r.  Ah  Te\ing,  92  Cal.  421,  28 
Pac.  577,  15  L.  R.  A.  190.  State  v.  Rollins, 
113  N.  C.  722,  18  S.  E.  394.  But  see  Starks 
V.  State,  38  Tex.  Cr.  233,  42  S.  W.  379.  con- 
struing Pen.  Code,  art.  22/ ,  and  holding  that 
rescue,  as  there  defined,  is  an  offense,  regard- 
less of  the  legality  of  the  imprisonment. 

Violent  rescue. —  The  unlawfulness  of  the 
arrest,  or  im})risoiinient ;  is  no  defense,  wlioro 
the  rescue  is  violiMil.  State  r.  (tarrett.  SO 
Iowa  5S9.  4(i  N.  W.  74S  :  State  v.  Kollins.  113 
N.  C.  722.  !S  S.  E.  394;  State  r.  Arniistead. 
106  N.  ('.  (»39,  10  S.  E.  872:  Rex  r.  Ahnev, 
3  Jur.  N.  S.  750. 

47.  State  r.  Hilton.  26  Mo.  199:  1  Halo 
V.  V.  ()06. 

48.  Stale  r.  Hilton.  26  Mo.  199:  1  Hale 
r.  (\  (i0(). 

49.  Ilursl  r.  State,  86  Ala.  604.  6  So.  120, 
11  Am.  St.  Rep.  79. 

50.  State  r.  Garrett,  80  Iowa  589.  46  X.  W. 
748. 
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no  defense  to  the  crime  of  attempt  to  rescue  that  the  ordinance  under  which  the 
party  whose  rescue  was  attempted  was  arrested  was  not  proved.^^ 

H.  Trial.  The  party  rescued  should  be  tried  before  the  rescuers/^  for  the 
rescuers  could  not  be  tried  and  convicted  for  treason,  or  felony,  unless  the  person 
rescued  had  been  convicted  of  his  offense.^^  But  they  could  in  any  event  be  tried 
for  a  misdemeanor  for  obstructing  public  justice.^* 

I.  Punishment  —  l.  In  General.  A  party  convicted  of  rescue  is  guilty 
of  the  same  grade  of  offense  as  the  party  rescued,  and  is  punishable  accordingly.^® 

2.  When  Party  Rescued  Not  Convicted.  A  rescuer  is  subject  to  fine  and 
imprisonment,  as  for  a  misdemeanor,  when  the  party  rescued  is  acquitted.^' 

3.  Rescue  of  One  Confined  on  Civil  Process.  Where  one  confined  on 
civil  process  is  rescued,  the  rescuer  is  punishable  as  for  the  commission  of  a 
misdemeanor.^^ 

II.  Rescue  of  Property. 

A.  Definition.  Rescue  of  property  is  the  taking  away  and  setting  at  liberty 
of  a  distrained  animal  against  law,'^'^  or  the  recaption  of  goods  distrained. 

B.  Nature  and  Elements  of  Offense.  To  constitute  a  rescue  of  property 
there  must  be:  (1)  Actual  possession  in  the  party  from  whom  the  property  is 
taken;  and  (2)  a  taking  away  and  setting  at  liberty, knowingly. Rescuing 
goods  distrained  for  rent  is  indictable  at  common  law;  but  an  indictment  for 
rescue  will  not  lie  for  a  trespass  on  property.  Where  an  officer  makes  an  unlawful 
levy,  defendants  are  not  guilty  of  a  rescue  of  the  property,  if  they  can  retake 
possession  of  it  peaceably;  aliter  if  they  commit  a  breach  of  the  peace.®"''  And, 
when  an  unlawful  levy  is  attempted,  the  owner  of  the  goods  may  use  such  force 
as  is  necessary  to  protect  his  possession. ®® 

C.  Indictment  and  Information  ®^  —  l.  At  Common  Law.  The  indictment 
must  aver  that  the  rescue  was  made  knowingly.®^ 


51.  State  V.  Garrett,  80  Iowa  589.  46  N.  W. 
748. 

52.  State  v.  Cuthbert.  T.  U.  P.  Charlt. 
(Ga.)  13;  2  Hawkins,  c.  21,  §  8. 

53.  1  Hale  P.  C.  116;  2  Hawkins,  c.  21. 

54.  1  Hale  P.  C.  116;  2  Hawkins,  c.  21. 
See  Fluty  v.  Com.,  105  S.  W.  138,  32  Ky.  L. 
Rep.  89,  holding  that  in  a  prosecution  for 
rescue  it  is  not  necessary,  before  defendants 
can  be  punished,  tliat  the  guilt  of  those  whose 
escape  they  aided  should  be  established. 

55.  Punishment  generally  see  Criminal 
Law^,  12  Cyc.  953  et  seq. 

66,  State  v.  Mazyck,  3  Rich.  (S.  C.)  291. 
And  see  supra,  I,  B,  1. 

57.  1  Hale  P.  C.  116;  2  Hawkins,  e.  21, 
§  8. 

Where  one  rescues  a  traitor  and  he  dies 
before  he  is  attainted,  or  is  acquitted,  the 
rescuer  will  be  fined  and  imprisoned.  1  Hale 
P.  C.  116. 

58.  State  v.  Mazyck,  3  Rich.  (S.  C.)  291; 
Reg.  V.  Allan,  C.  &  M.  295,  5  Jur.  296,  41 
E.  C.  L.  164. 

59.  Vinton  v.  Vinton,  17  Mass.  342  (con- 
struing St.  (1788)  c.  65,  and  holding  that 
rescue  is  made  to  consist  in  taking  the  cattle 
out  of  the  hands  of  the  person  driving  them 
to  pound,  so  as  to  endanger  the  losing  of 
the  remedy  provided  by  said  statute)  ;  Ham- 
lin i\  Mack,  33  Mich.  103  (holding  that  it  is 
not  necessary  that  positive  violence,  or  men- 
acing or  threatening  words,  be  used  to  char- 
acterize the  act  as  rescue,  for  such  a  taking 
is  esteemed  in  law  a  violent  taking)  ;  State 


V.  Barrett,  42  N.  H.  466;  Rex  v.  Bradshaw, 
7  C.  &  P.  233,  32  E.  C.  L.  588.  See  also  Ani- 
mals, 2  Cyc.  455. 

60.  Com".  V.  Israel,  4  Leigh  (Va.)  675; 
6  Bacon  Abr.  tit.  "  Rescue,"  A.  p.  87. 

The  taking  of  gunpowder,  seized  under  12 
Geo.  Ill,  c.  61,  out  of  the  custody  of  those 
who  made  the  seizure  is  sufficient  to  sustain 
an  indictment  for  rescue.  Rex  v.  Beauchamp, 
5  L.  J.  M.  C.  O.  S.  66. 

61.  Vinton  v.  Vinton,  17  Mass.  342. 

62.  Com.  V.  Israel,  4  Leigh  (Va.)  675, 
holding  that,  where  the  rescue  is  made  from 
an  officer,  defendant  might  be  held  to  have 
knowledge  at  his  peril;  but  when  made  from 
a  private  person  defendant  should  actually 
know  of  the  lawfulness  of  the  possession. 

63.  Com.  V.  Beale,  5  Pick.  (Mass.)  514. 

64.  State  v.  Mazyck,  3  Rich.   (S.  C.)  291. 

65.  Spencer  v.  McGowen,  13  Wend  (N.  Y.) 
256;  Hyatt  v.  Wood,  3  Johns.  (K  Y.)  239; 
Finn  v.  Com.,  6  Pa.  St.  460;  State  v.  Sother- 
len,  Harp.  (S.  C.)  414.  Contra,  State  v.  Cas- 
sidy,  4  S.  D.  58,  54  N.  W.  928,  construing 
Comp.  Laws,  §  6336. 

66.  Com.  V.  Kennard,  8  Pick.  (Mass.)  133. 
But  see  State  v.  Richardson,  38  N.  H.  208,  75 
Am.  Dec.  173;  State  v.  Downer,  8  Vt.  424, 
30  Am.  Dec.  482. 

67.  Indictment  or  information  generally 
see  Indictments  and  Infoemations,  22  Cyc. 
157  et  seq. 

68.  Com.  V.  Israel,  4  Leigh  (Va.)  675, 
holding  that  an  indictment  charging  defend- 
ant with  the  rescue  of  property  which  had 
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2.  Under  Statutes.  An  indictment,  under  a  statute,  must  contain  all  the 
circumstances  which  constitute  the  definition  of  the  offense  in  the  act,  so  as  to 
bring  defendants  precisely  within  it.^^  In  an  indictment  for  taking  goods  from 
the  custody  of  a  sheriff,  an  allegation  that  the  sheriff  was  the  owner  of  the  goods 
is  not  demurrable,  as  the  sheriff  is  the  bailee  in  possession.''^ 

D.  EvidenceJ^  The  conduct  of  persons  who  attempt  to  rescue  goods  is 
competent  for  the  consideration  of  the  jury.^^ 

E.  Defenses.  It  is  a  good  defense  that  the  seizure  of  the  property  was 
unlawful  and  that  the  rescue  was  peaceably  made.  It  is,  however,  otherwise 
where  a  breach  of  the  peace  is  committed  in  making  the  rescue. 

III.  POUND  Breach. 

Pound  breach  is  a  common-law  offense  in  direct  contempt  of  the  authority 
of  the  law;  and  is  indictable  as  an  injury  and  insult  to  public  justice. In  some 
jurisdictions  this  offense  is  regulated  by  statute. ''^  The  breaking  of  the  pound 
alone  is  not  sufficient;  but  the  driving  and  conveying  away  the  impounded  cattle 
is  an  essential  part  of  the  offense  of  pound  breach.''^  Pound  breach  cannot  be 
justified  on  the  ground  that  the  distress  was  without  cause,  for,  when  impounded, 
the  distress  is  in  the  custody  of  the  law.'^^    But  before  the  property  is  impounded 


been  distrained  by  a  sheriff  for  public  dues 
from  a  bailee,  to  whose  safekeeping  the  sheriff 
had  committed  it,  is  defective,  when  it  does 
not  aver  that  defendant  knew  by  what  right 
such  bailee  held  the  property. 

69.  State  v.  Barrett,  42  N.  H.  466.  See 
also  U.  S.  V.  Ford,  34  Fed.  26,  holding  that 
an  indictment,  charging  in  the  exact  words  of 
U.  S.  Rev.  St.  (1878)  §  3177  [U.  S.  Comp. 
St.  (1901)  p.  2070],  that  defendant  "did  for- 
cibly attempt  to  rescue  "  property  seized  by 
a  revenue  collector,  does  not  state  with  suffi- 
cient certainty  what  acts  were  done  by  the  de- 
fendant that  constituted  the  offense  charged. 
Compare  Com.  v.  Hubbard,  24  Pick.  (Mass.) 
98,  holding  that  an  indictment  under  St. 
(1834)  c.  184,  §  184,  for  rescuing  cattle,  the 
use  of  the  words  "  town  way "  and  "  high- 
way "  interchangeably  does  not  make  the  al- 
legations repugnant ;  "  highway "  being  a 
general  term  in  which  "  town  way "  is  com- 
prehended. 

70.  State  v.  Clapper,  59  Iowa  279,  13 
N.  W.  294. 

71.  Evidence  generally  see  Criminal  Law, 
12  Cvc.  379  et  seq. 

72.  U   S.  V.  Ford,  33  Fed.  861. 

73.  Shipman  v.  Clark,  4  Den.  (N.  Y.)  446, 
47  Am,  Dec.  264;  Spencer  v.  McCowen,  13 
Wend.  (N.  Y.)  2i56;  Hyatt  v.  Wood,  3  Johns. 
(N.  Y.)  239;  Finn  v.  Com.,  6  Pa.  St.  460. 
Contra,  State  v.  Cassidy,  4  S.  D.  58,  54  N.  W. 
928,  construing  Comp.  Laws,  §  6336. 

74.  State  v.  Young,  18  N.  H.  543;  2 
Hawkins,  c.  10,  §  50.  See  also  Animals,  2 
Cyc.  455. 

75.  Com.  V.  Beale,  5  Pick.  (Mass.)  514; 
Reg.  V.  Butterfield,  17  Cox  C.  C.  598;  2 
Chitty  Cr.  L.  204  ct  scq.;  1  Coke  Inst.  47; 
1  Russell  Cr.  572. 

76.  See  the  statutes  of  the  several  states. 
And  see  Rome  v.  Omburg,  22  Ga.  67  (holding 
that  breach  of  pound  and  liberating  a  cow 
is  no  violation  of  an  ordinance  against  op- 
posing and  interrupting  the  marshal  in  ex- 


ecuting an  ordinance  which  required  him  to 
take  up  and  impound  cattle  going  at  large 
in  the  city)  ;  Anderson  v.  People,  28  HI.  App. 
317  (construing  Rev.  St.  c.  54,  §  21,  which 
imposes  a  fine  for  rescuing  cattle  after  they 
have  been  impounded  and  holding  a  prosecu- 
tion thereunder  a  criminal  prosecution)  ; 
State  V.  Clark,  65  Iowa  33'6,  21  X.  W.  666 
(construing  Acts  of  18th  Gen.  Assembly,  c. 
188,  §  2,  making  it  a  misdemeanor  to  re- 
lease stock,  arid  holding  that  the  word 
"  stock,"  as  used  therein,  has  its  ordinary 
meaning  as  used  in  agriculture  and  includes 
swine)  ;  Pierce  v.  Josselyn,  17  Pick.  (]\Iass.) 
415  (construing  St.  (1788)  c.  65,  §  6,  and 
holding  the  owner  of  a  cow  guilty  of  pound 
breach,  who,  after  his  cow,  legally  impounded, 
has  been  rescued,  met  the  prisoners  by  whom 
she  had  been  rescued,  while  driving  her  toward 
his  house,  and,  with  full  knowledge  of  the 
facts,  aided  them  in  so  driving  her)  :  Com. 
r.  Beale,  5  Pick.  (Mass.)  514^  (holding  the 
penalties  of  St.  (1788)  c.  65,  §  6,  for  pound 
breach,  or  otherwise  delivering  creatures  from 
a  pound,  are  extended  to  cases  of  creatures 
impounded  for  going  at  large  contrary  to  St. 
(1799)  c.  61);  State  r.  Hunter.  118  X.  C. 
1196,  24  S.  E.  708  (construing  (^odo,  §  2819, 
and  holding  it  a  misdemeanor  to  release  im- 
pounded stock;  but  defendant  is  not  guilty 
within  the  spirit  of  tlio  law  for  driving  hogs 
from  prosecutor's  inclosuro,  where  he  had  at- 
tempted to  impound  them,  while  defendant 
was  in  pursuit  and  in  his  plain  view,  and 
after  lie  liad  received  a  message  telling  him 
not  to  put  tliem  up,  that  slie  was  in  pursuit). 

77.  State  r.  Young,  18  N.  II.  543. 

78.  Com.  r.  Beale.  5  Pick,  (^fass.^  514; 
Hamlin  Mack,  33  Mich.  103  (holding  no 
justification  at  common  law.  nor  under  Comp. 
r.aws,  6782-6783).  Conparc  "Melody  v. 
Reab.  4  JNIass.  471  (holding  no  justification 
under  St.  (  1788)  c.  65,  but  a  good  defense  at 
common  U\w  and  under  St.  (  1788)  o.  65,  in  a 
qui  tarn  action). 

[iir 
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the  owner  may  make  rescue,  when  the  distress  is  without  cause.  A  stranger 
who  commits  pound  breach  cannot  set  up  a  subsequent  irregularity  in  the  pro- 
ceedings as  a  defense  to  an  action  for  damages. 


Res  DENOMINATUR  a  PRINCIPALIORI  parte,  a  maxim  meaning  The 
thing  is  named  from  its  principal  part."  ^ 

Res  DERELICTA.  That  property  from  which  the  mind  has  withdrawn  affec- 
tion, and  which  has  thus  fallen  back  into  the  natural  state  of  res  nullius,  and 
consequently  to  be  again  susceptible  of  becoming  the  property  of  the  occupant.^ 

Resemblance.    See  Evidence,  17  Cyc.  153. 

Resentencing.    See  Criminal  Law,  12  Cyc.  702. 

Reservation.  That  which  is  reserved,  kept  back,  withheld;^  a  keeping 
aside  or  providing;  *  th'at  part  of  a  deed  or  ether  instrument  which  reserves  a 
thing  not  in  esse  at  the  time  of  the  grant,  but  newly  created ;  ^  something  newly 
created  out  of  the  granted  premises  by  force  and  effect  of  the  reservation  itself, 
as  an  easement  out  of  the  land  granted,  or  rent  out  of  the  land  demised;  ^  in 
general,  like  an  exception,  something  to  be  deducted  from  the  thing  granted, 
narrowing  and  limiting  what  would  otherwise  pass  by  the  general  words  of  the 
grant."^  (Reservation:  As  Subject  of  —  Construction,  see  Covenants,  11  Cyc. 
1050;  Estoppel  to  Deny  Grantor's  Title,  see  Estoppel,  16  Cyc.  689  note  23; 
Parol  in  Evidence,  see  Evidence,  17  Cyc.  611,  620;  Parol  Under  Statute  of  Frauds, 
see  Frauds,  Statute  of,  20  Cyc.  213.  Creating  Easement,  see  Easements,  14 
Cyc.  1159,  1163.  Distinguished  From  Exception,  see  Deeds,  13  Cyc.  673;  Ease- 
ments, 14  Cyc.  1164.  For  Indians,  see  Indians,  22  Cyc.  124.  For  Public  Pur- 
poses, see  Eminent  Domain,  15  Cyc.  601.  In  Deed,  see  Deeds,  13  Cyc.  672. 
In  Gift,  see  Husband  and  Wife,  21  Cyc.  1373  note  61.  In  Grant  of  Right  of 
Way,  see  Railroads,  33  Cyc.  172.  In  Instrument,  in  Relation  to  Boundaries, 
see  Boundaries,  5  Cyc.  882.  In  Mining  Patent,  see  Mines  and  Minerals,  27 
Cyc.  620.  In  Mortgage  —  In  General,  see  Mortgages,  27  Cyc.  1093;  Of  Right 
to  Sell,  see  Mortgages,  27  Cyc.  1134  note  58.  Of  Case  For  Appeal,  see  Appeal 
AND  Error,  2  Cyc.  522;  Criminal  Law,  12  Cyc.  824.  Of  Growing  Crops,  see 
Crops,  12  Cyc.  977,978  text  and  note  11,  979.  Of  Powers  —  In  General,  see 
Powers,  31  Cyc.  1044;  As  Bearing  on  Question  of  Fraud,  see  Fraudulent  Con- 
veyances, 20  Cyc.  559,  560,  561,  562;  Of  Revocation,  see  Fraudulent  Con- 
veyances, 20  Cyc.  560;  Powers,  31  Cyc.  1054.  Of  Public  Lands  —  In  General, 
see  Public  Lands,  32  Cyc.  858;  As  Affecting  Power  to  Acquire  Mineral  Claims 


79.  Com.  V.  Beale,  5  Pick.  (Mass.)  514; 
Cotsworth  V.  Betison,  1  Ld.  Ravm.  104,  91 
Eng.  Reprint  965;  1  Coke  Litt.  c.  7,  §  58. 

80.  Hanbest  v.  Heerman,  2  Walk.  (Pa.) 

471- 

1.  Peloubet  Leg.  Max. 

Applied  in  Littleton's  Case,  5  Coke  47a, 
476,  77  Eng.  Reprint  126. 

Another  form  reads  "  principali "  instead 
of  "  yrincipaliori."    See  Black  L.  Diet. 

2.  See  Rhodes  v.  Whitehead,  27  Tex.  304, 
313,  84  Am.  Dec.  631. 

3.  Standard  Diet,  [quoted  in  Alberger  v. 
Kingsbury,  6  Cal.  App.  93,  97,  91  Pac.  674]. 

The  word  carries  fee  to  Indians  in  acts  and 
treaties.— Wray  v.  Doe,  10  Sm.  &  M.  (Miss.) 
452,  461;  Niles  r.  Anderson,  5  How.  (Miss.) 
365,  383;  Newman  v.  Doe,  4  How.  (Miss.)  522, 
560;  Anderson  v.  Lewis,  Freem.  (Miss.)  178, 
203;  Meehan  v.  Jones,  70  Fed.  453,  454, 
455.  See  also  Best  v.  Polk,  18  Wall.  (U.  S.) 
112,  116,  21  L.  ed.  805. 

4.  Jacob  L.   Diet,    [quoted  in  Parsell  v. 

[Ill] 


Stryker,  41  N.  Y.  480,  483;  Stephens  v.  Rey- 
nolds, 6  N.  Y.  454,  458  [quoted  in  Wegner  v. 
Lubenow,  12  N.  D.  95,  102,  95  N.  W.  442], 
which  three  cases  refer  to  the  definition  as 
given  under  the  word  "  Rent,"  although  in  the 
work  quoted,  it  duly  appears  under  "  Reser- 
vation "],  adding:  "As  when  a  man  lets  or 
parts  with  his  land,  but  reserves  or  provides 
himself  a  rent  out  of  it  for  his  own  liveli- 
hood." 

5.  Bouvier  L.  Diet,  [quoted  in  Barnes  v. 
Burt,  38  Conn.  541,  542]. 

6.  Hurd  V.  Curtis,  7  Mete.  (Mass.)  94, 
110. 

7.  Dyer  v.  Sanford,  9  Mete.  (Mass.)  395, 
404,  43  Am.  Dec.  399. 

"  Reservation  of  the  minerals "  see  Eard- 
ley  V.  Granville,  3  Ch.  D.  826^  834,  45  L.  J. 
Ch.  669,  34  L.  T.  Rep.  N.  S.  609,  24  Wkly. 
Rep.  528. 

By  implication  of  law  see  Adams  v.  Mar- 
shall, 138  Mass.  228,  362,  52  Am.  Rep. 
271. 
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Within  Them,  see  Mines  and  Minerals,  27  Cyc.  545;  To  Indialis,  see  Indians, 
22  Cyc.  114,  124,  140,  147.  Of  Question  of  Law  at  Trial  as  Basis  of  Judgment 
Notwithstanding  Verdict,  see  Judgments,  23  Cyc.  780,  781  text  and  notes  6,  7. 
Of  Questions  For  Purposes  of  Review,  see  Appeal  and  Error,  2  Cyc.  522,  624 
note  36,  660,  719  note  9,  739  note  30,  969  note  96;  Criminal  Law,  12  Cyc.  808, 
824;  Insolvency,  22  Cyc.  1359;  Justices  of  the  Peace,  24  Cyc.  656;  Trial. 
Resulting  in  Mortgage  —  Reservation  of  Lien,  in  Deed,  to  Third  Person,  see 
Mortgages,  27  Cyc.  981 ;  Reservation  of  Lien,  in  Deed,  to  Vendor,  see  Mortgages, 
27  Cyc.  982;  Reservation  of  Right  to  Redeem  in  Deed  Absolute  in  Form,  see 
Mortgages,  27  Cyc,  997.  To  Arbitrators,  of  Authority,  see  Arbitration  and 
Award,  3  Cyc.  697.  To  Assignor  —  For  Creditors,  see  Assignments  For  Benefit 
OF  Creditors,  4  Cyc.  126,  180;  Of  Judgment,  and  Right  to  Collect,  see  Judg- 
ments, 23  Cyc.  1421  note  47.  To  Creditors  of  Obligee  of  Rights  Against  Surety, 
see  Principal  and  Surety,  32  Cyc.  165.  To  Debtor,  see  Assigments  For  Benefit 
OF  Creditors,  4  Cyc.  126,  180;  Fraudulent  Conveyances,  20  Cyc.  370,  558, 
559,  560,  561,  562,  568,  763.  To  Decedent's  Estate  by  Representatives,  see 
Executors  and  Administrators,  18  Cyc.  558,  669.  To  Dedicator,  see  Dedi- 
cation, 13  C5^c.  491  note  15,  text  and  notes  19,  21.  To  Defendant  in  Foreclosure 
in  Decree,  see  Mortgages,  27  Cyc.  665  text  and  note  35.  To  Grantor  —  Bear- 
ing on  the  Question  of  Fraud,  see  Fraudulent  Conveyances,  20  Cyc.  451,  555, 
559,  560,  561,  562;  In  Deed  of  Trust,  of  Right  to  Possess,  Enjoy,  and  Receive 
Rents  and  Profits,  see  Landlord  and  Tenant,  24  Cyc.  890  note  26.  To  Infant, 
of  Day  in  Court,  in  Adverse  Decree,  see  Infants,  22  Cyc.  697.  To  Insurance 
Company  of  Right  to  Cancel  Policy,  see  Fire  Insurance,  19  Cyc.  643.  To  Land- 
lord —  Of  Option  to  Sell,  Renew,  or  Extend,  see  Landlord  and  Tenant,  24  Cyc. 
1027;  Of  Rent,  see  Landlord  and  Tenant,  24  Cyc.  877;  Of  Sporting  Rights 
Under  Enghsh  Ground  Game  Act,  see  Fish  and  Game,  19  Cyc.  990  note  16.  To 
Legislature,  of  Power  to  Alter  or  Amend  Corporate  Charter,  see  Constitutional 
Law,  8  Cyc.  962.  To  Lessee  Under  Original  Lease,  in  Sublease,  of  Entire  New 
Rent,  see  Landlord  and  Tenant,  24  Cyc.  975  note  71.  To  Married  Woman  — 
Of  Disposing  Power,  see  Husband  and  Wife,  21  Cyc.  1358  note  30;  Of  Her 
Judgment  Lien  on  Husband's  Land  in  Their  Deed  to  Another,  see  Husband 
and  Wife,  21  Cyc.  1206  note  24.) 

Reservatio  non  debet  esse  de  proficuis  ipsis  quia  ea  conceduntur, 

SED  DE  REDDITU  NOVO  EXTRA  PROFICUA.  A  maxim  meaning  ''A  reservation 
ought  not  to  be  of  the  profits  themselves,  because  they  are  granted,  but  from 
the  new  rent  and  out  of  the  profits."  ^ 

Reservatio  ut  et  protestatio  non  facit  jus,  sed  tuetur.  A  maxim 

meaning  "  Reservation  and  protest  do  not  create  a  right,  but  protect  a  right."' 
RESERVATIVO.    See  Censo,  6  Cyc.  733  note  1. 

Reserve.    As  a  noun,  the  word  applies  to  anything  which  is  reserved. As  a 


8.  Peloubet  Leg.  Max. 
Applied  in  Coke  Litt.  142a. 

9.  Peloubet  Leg,  Max, 

10.  See  cases  cited  infra,  this  note. 
Indian  reserve, —  As  defined  by  Can,  St, 

(1876)    29  Vict.  c.   18,   §   3,  and  Can.  St. 

(1840)  43  Vict,  c,  28  (D)  "'reserve'  is  de- 
clared to  mean  any  tract  or  tracts  of  land 
set  apart  by  treaty  or  otherwise  for  the  use 
or  benefit  of  or  granted  to  a  particular  band 
of  Indians,  of  which  the  legal  title  is  in  the 
Crown,  but  which  is  unsurrendered,  and  in- 
cludes all  the  trees,'  &c,,  whereas  *  Indian 
Lands  '  is  to  mean  '  any  reserve  or  portion  of 
a  reserve  which  has  been  surrendered  to  the 
Crown.'  '  Special  Reserve '  includes  lands 
set  apart  for  the  Indians,  the  legal  estate  to 
which  is  out-standing  in  trustees  other  than 
the  Crown  (as  e.  g,,  in  Prince  Edward  Island 


and  Quebec)."  Reg.  r,  St,  Catharines  Mill- 
ing, etc,  Co.,  10  Ont,  196,  223,  224, 

"  Railroad  Reserve  "  see  St,  Louis,  etc..  R. 
Co.  V.  Tapp,  04  Ark,  357,  302,  42  S,  W.  007, 

In  insurance;  "reserve;"  "reserve  fund;" 
"  reserve  dividend  fund;"  "  reserve  dividend 
plan;"  "in  reserve," — See  Nielsen  Provi- 
dent Sav,  L.  Assur.  Soc,  139  Cal.  332,  336, 
337,  73  Pac.  108,  90  Am,  St,  Rep,  140  (hold- 
ing that  witiiin  the  meaning  of  the  New  York 
statute  providing  for  the  application  of  the 
"reserve"  in  any  life  insurance  policy  under 
certain  circumstances,  the  term,  describing 
the  fund  estimated  on  deatli  losses  based  on 
the  mortuary  tables,  includes  an  amount  in 
excess  of  expense  cliarges  and  death  losses 
whicli  had  not  been  used  by  the  company  to- 
ward ofi'setting  any  increase  in  the  premium 
and  which  properly  belongs  to  the  insured 
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verb,"  to  keep;  to  hold;  to  retain;     to  withhold  or  keep  back;    to  set  apart.^^ 


although  it  be  termed  a  "  guaranty  fund  "  in 
the  policy)  ;  Fuller  v.  Metropolitan  L.  Ins. 
Co.,  70  Conn.  647,  667,  41  Atl.  4  (where  the 
term  "  reserve  dividend  plan  "  was  applied  in 
a  life  insurance  policy  to  a  provision  therein 
whereby  it  was  agreed  that  the  dividend  sur- 
plus in  which  ail  the  policies  issued  in  that 
policy  year  might  be  entitled  to  share,  should 
be  apportioned  and  paid  in  cash  to  the  sur- 
viving and  persisting  policyholders  at  the  end 
of  ten  full  years,  and  whereby  each  policy- 
holder agrees  to  forego  his  right  to  an  equi- 
table surrender  value  during  the  dividend 
period,  so  that  in  case  his  ^policy  lapses  the 
whole  amount  of  payments  on  that  policy  held 
by  the  company  "  in  reserve "  remains  in  its 
hands,  whereby  also  each  policyholder  stipu- 
lates that  any  share  of  the  dividend  surplus 
which  his  policy  may  be  entitled  to  during 
the  dividend  period,  shall  be  apportioned 
among  the  surviving  and  persisting  policy- 
holders, and  the  fund  so  accumulating  was 
called  the  "  reserve  dividend  fund " )  ;  De- 
troit F.  &  M.  Ins.  Co.  V.  Hartz,  132  Mich. 
518,  520,  94  N.  W.  7  (where  "reinsurance 
reserve  fund  "  or  "  reserve  fund "  is  said  to 
be  applied  to  a  fund  required  by  law  (Mich. 
Comp.  Laws,  §  5169)  to  be  kept  by  an  in- 
surance company  for  the  protection  of  its 
patrons  so  that  the  company  may  have  the 
means  of  reinsuring  its  risks  if  necessary)  ; 
Fry  V.  Provident  Sav.  L.  Assur.  Soc,  (Tenn. 
Ch.  App.  1896)  38  S.  W.  116,  126  \_quoted 
in  7  Words  &  Phrases  6147,  sub  verb,  "reserve 
fund"  (quoted  in  State  v.  Vandiver,  213  Mo. 
187,  213,  111  S.  W.  911,  918)]  (where  "re- 
serve "  was  defined  by  expert  testimony 
which,  though  it  had  been  ruled  out  at  the 
trial,  was  held  competent,  no  ground  of  ob- 
jection appearing  on  record,  as  follows:  In 
case  of  a  level  rate  policy — "a  sufficient  per- 
eentum  of  the  annual  premiums  to  meet,  when 
invested  at  a  given  rate  of  interest,  all  present 
and  prospective  liability  on  account  of  the 
particular  policy."  In  case  of  "  '  term  in- 
surance '  the  entire  mortuary  premiums  col- 
lected for  the  particular  term."  It  was  also 
testified  that  the  word  had  no  application  to 
assessment  insurance)  ;  Fuller  v.  Metropoli- 
tan L.  Ins.  Co.,  37  Fed.  163,  165  (where  it 
is  said  that  the  terms  "  reserve  dividend  plan  " 
and  "  reserve  dividend  fund "  standing  by 
themselves  are  meaningless;  that  to  construe 
them  it  is  necessary  to  have  recourse  to  con- 
temporaneous insurance  literature). 

As  a  mere  descriptive  term. —  Where  cer- 
tain lots  were  granted  "  with  a  reserve "  of 
certain  streets  previously  projected  on  a  plan 
"  the  expressions  '  Avith  the  reserve,'  &c.,  do 
not  import  a  reservation  to  the  grantor  or  re- 
leasor, but  are  used  as  descriptive  of  the 
premises  conveyed "  and  pass  the  soil  of  the 
contemplated  streets.  Palmer  v.  Dougherty, 
33  Me.  502,  507,  54  Am.  Dec.  636. 

11.  Derived  "from  the  Latin  word  're- 
servo  '  that  is,  to  provide  for  store,  as  when 
a  man  departeth  with  his  land,  he  reserveth 
or  provideth  for  himself  a  rent  for  his  own 
livelihood."  2  Coke  Litt.  412  [quoted  in 
Whitaker  r.  Brown,  46  Pa.  St.  197,  198]. 


12.  Myers  v.  Conway,  90  Ala.  109,  111,  7 
So.  639. 

"Right  to  reserve"  services  is  an  indefi- 
nite and  ambiguous  term  unless  explained  by 
context  or  circumstances.  Metropolitan  Ex- 
hibition Co.  V.  Ewing,  42  Fed.  198,  201,  7 
L.  R.  A.  381,  24  Abb.  N.  Cas.  419. 

"  Right  to  reserve  "  a  base  ball  player  for 
the  coming  season,  secured  by  contract  to  a 
base  ball  club,  was  held  ineffectual  as  a 
ground  for  equitable  enforcement  where  the 
terms  upon  which  he  was  reserved  were  not 
definitely  set  forth.  Metropolitan  Exhibition 
Co.  V.  Ward,  9  N.  Y.  Suppl.  779,  780,  24  Abb. 
N.  Cas.  393  [cited  in  Metropolitan  Exhibition 
Co.  V.  Ewing,  42  Fed.  198,  201,  7  L.  R.  A. 
381,  24  Abb.  N.  Cas.  419] ;  Philadelphia  Ball 
Club  V.  Hallman,  8  Pa.  Co.  Ct.  57,  62  [cited 
in  Metropolitan  Exhibition  Co.  v.  Ewing,  42 
Fed.  198,  201,  7  L.  R.  A.  381,  24  Abb.  N. 
Cas.  419].  "Such  right  of  reservation  is 
nothing  more  or  less  than  a  prior  and  ex- 
clusive right  as  against  the  other  clubs  to 
enter  into  a  contract  securing  the  player's 
services  for  another  season."  He  enjoys  the 
privilege  of  serving  or  not  with  the  club,  as 
he  sees  fit,  but  whether  he  shall  do  so  or  not, 
and  the  conditions  of  his  services  if  any,  de- 
pend on  a  new  contract  for  the  season  for 
which  he  is  so  reserved.  This  decision  is 
based  on  the  custom  of  base  ball  clubs.  Met- 
ropolitan Exhibition  Co.  v.  Ewing,  42  Fed. 
198,  204,  7  L.  R.  A.  381,  24  Abb.  N.  Cas. 
(N.  Y.)  419. 

13.  See  Florida  East  Coast  R.  Co.  v.  Wor- 
ley,  49  Fla.  297,  312,  38  So.  618. 

Applied  in  statutes  to  public  lands,  "  re- 
served "  usually,  although  not  always,  is  held 
to  include  lands  withdrawn  for  the  purpose 
of  supplying  possible  deficiencies  in  some 
former  land  grant.  Northern  Pac.  R.  Co.  v.' 
Musser-Sauntry  Land,  etc.,  Co.,  168  U.  S.  604, 
608,  18  S.  Ct.'205,  42  L.  ed.  596.  "Reserved 
to  the  United  States "  is  construed  to  apply 
to  "  lands  withdrawn  from  the  public  domain 
for  some  special  use  of  the  United  States,  and 
not  lands  alreadv  disposed  of  to  states  or 
others."  Cahn  v.^  Barnes,  5  Fed.  326,  331,  7 
Sawy.  48  [distinguishing  the  use  of  the  term 
in  Burlington,  etc.,  R.  Co.  v.  Fremont  County, 
9  Wall.  (U.  S.)  89,  93,  19  L.  ed.  563,  where 
it  was  preceded  by  "  heretofore "  and  applied 
to  such  lands  granted  to  a  state  for  certain 
purposes  as  had  been  "heretofore  reserved"]. 

14.  See  Long  v.  Fewer,  53  Minn.  156,  159, 
54  N.  W.  1071  (where  the  owner  of  several 
adjoining  lots  granted  one  running  to  an  alley 
reserved  by  the  grantor,  and  it  was  held  that 
the  word  "  reserved "  was  not  confined  to 
the  technical  or  literal  meanings  such  as  those 
of  the  lexicographers  to  "  retain  "  or  "  hold 
back "  or  "  except,"  that  with  the  condition 
that  the  alley  twelve  feet  wide  was  "  to  be 
used  as  such,  said  alley  to  be  used  for  no 
other  purpose,"  the  deed  gave  to  the  grantor 
an  easement  for  alley  purposes  and  that  title 
did  not  pass  free  from  such  easement)  ;  Meigs 
V.  McClung,  9  Cranch  (U.  S.)  11,  17,  3  L.  ed. 
639  (where  "reserved"  is  so  construed  as 
used  of  land  in  the  Cherokee  Indian  treaty  of 
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In  deeds  the  use  of  the  word  technically  denotes  some  lesser  estate  out  of  the 
estate  granted/^  or  an  exception/^  or  it  may  be  used  to  create  a  reservation.^^ 
Reserving"  and  excepting/'  although  strictly  distinguishable,  are  often  used 
interchangeably  or  indiscriminately/®  and  the  use  of  either  term  is  not  conclusive 
as  to  the  nature  of  the  provision.  In  statutes  of  usury  the  perfect  participle  is 
used  in  a  sense  akin  to  ''contracted  for/'  or  "provided  for."       (Reserve:  In 


October  25,  1805,  in  the  phrase  "  reserved  for 
the  particular  disposal  of  the  United  States  " ) . 

15.  So  said  in  Keeler  v.  Wood,  30  Vt.  242, 
245,  where  the  words  "which  is  reserved  for 
the  use  of  our  mother  '*  in  a  deed,  were  held 
to  create  a  life  estate  in  her,  especially  in 
view  of  the  nature  of  the  property.  But  it 
was  also  said :  "  If  the  words  had  been  '  re- 
serving from  the  premises  '  (the  land  de- 
scribed )  '  for  the  use  of  our  mother '  .  .  . 
it  seems  to  us  that  there  could  have  been  no 
doubt  that  an  estate  for  life  only  was  in- 
tended. On  the  other  hand  if  the  sentence  had 
been  written,  '  reserving  from  the  premises,' 
etc.  (the  land  described)  and  had  wholly 
omitted  the  words  '  which  is  reserved  for  the 
use  of  our  mother,'  the  meaning  then  would 
have  seemed  to  be  plainly  the  reservation  of 
the  land  described  in  fee  simple." 

16.  See  Deeds,  13  Cyc.  673  note  72. 

"  Reserving "  sometimes  has  the  force  of 
"  '  saving  or  excepting,'  "  2  Thomas  Coke  Litt. 
413  ^quoted  in  ^Vliitaker  v.  Brown,  46  Pa.  St. 
197,  198];  Coke  Litt.  143a  Vcited  in  Dee  v\ 
King,  77  Vt.  230,  59  AtL  839,  68  L.  R.  A. 
860]. 

17.  See  Deeds,  13  Cyc.  672  note  71. 

The  proper  word  to  create  an  easement. — 

Where  "  excepting "  or  its  equivalent  is  used 
in  a  deed  for  that  purpose,  it  will  be  con- 
strued as  meaning  "  reserving "  in  order  to 
give  effect  to  the  intention.  Bridge  v.  Pier- 
son,  66  Barb.  (N.  Y.)  514,  518,  where,  how- 
ever, the  opinion  of  the  court  of  appeals  in 
45  N.  Y.  601,  on  which  this  decision  is  based, 
is  respectfully  criticized  as  not  in  accordance 
with  the  views  of  the  supreme  court.  See 
page  520. 

"Reserving"  land  "for  a  public  street" 

creates  a  reservation  proper  and  not  an  ex- 
ception, for  it  does  not  require  the  exclusion 
of  the  fee,  but  only  of  an  easement,  or  grant. 
Elliot  V.  Small,  35  Minn.  396,  398,  29  N.  W. 
158,  59  Am.  Rep.  329  [folloived  in  Winston 
V.  Johnson,  42  Minn.  398,  401,  45  N.  W.  958, 
where  "  excepting "  and  "  reserving "  land 
"  for  an  alley "  was  construed  with  like 
effect]. 

18.  Florida  East  Coast  R.  Co.  v.  Worley, 
49  Fla.  297,  312,  38  So.  618.  See  also 
Deeds,  13  Cyc.  674  [cited  in  Florida  East 
Coast  R.  Co.  V.  Worley,  49  Fla.  297,  312,  38 
So.  618,  623]. 

Distinguished  but  generally  used  as  syn- 
onymous in  the  United  States  see  Keeler  v. 
Wood,  30  Vt.  242,  245,  246. 

Often  treated  as  synonymous  in  deeds  see 
Roberts  u.  Robertson,  53  Vt.  690,  692,  38  Am. 
Rep.  710. 

19.  See  Stockwell  i\  Couillard,  129  Mass. 
231,  233  [quoted  in  Martin  v.  Cook,  102  Mich. 
267.  272,  60  N.  W.  679]. 

20.  Stockwell  v.  Couillard,  129  Mass.  231. 
233;  Gale  v.  Coburn,  18  Pick.  (Mass.)  397, 


400;  Martin  v.  Cook,  102  Mich.  267,  272,  60 
N.  W.  679. 

"Reserved"  is  held  synonymous  with 
"  pledged,"  as  used  in  the  phrase  "  reserved 
or  pledged  for  the  use  of  schools  or  colleges," 
in  U.  S.  Rev.  St.  (1878)  §  2275,  providing 
for  the  substitution  of  other  lands  in  favor 
of  preemptors  who  have  settled  before  survey 
on  lands  so  reserved.  Ferry  v.  Street,  4  Utah 
521,  531,  7  Pac.  712,  11  Pac.  571  [affirmed 
in  119  U.  S.  385,  7  S.  Ct.  231,  30  L.  ed.  439]. 

On  plats. —  "  Reserved  Landing,"  marking, 
on  a  plat,  a  designated  part  of  a  tract  appro- 
priated to  the  public  service,  shows  that  the 
part  so  marked  is  reserved  to  the  donor  for 
his  own  benefit  and  use.  Grant  v.  Daven- 
port, 18  Iowa  179,  186,  187.  "Reserved 
Public  Square,"  as  words  used  in  a  plat  of 
a  town  to  mark  the  designation  of  a  lot,  are 
indefinite  and  do  not  sufficiently  define  and  in- 
dicate the  public  purpose  for  which  the  block 
is  reserved  to  exclude  parol  testimony  as  to 
the  object  of  the  dedication.  Daniels  v.  Wil- 
son, 27  Wis.  492,  496,  497. 

"  Reserved  "  during  life  of  a  person  named, 
other  than  the  grantor,  creates  no  interest  in 
the  person  named.  The  provision  in  a  deed 
whereby  the  grantor  " '  reserves  the  use 
.  .  .  of  land  ...  or  the  rents  and 
profits  arising  from  it,  during  his  life  and 
the  life  of  •  his  wife '  "  creates  no  interest  in 
the  wife,  and  the  grantor's  administrator  may 
recover  from  the  grantee,  who  has  occupied 
the  land,  a  compensation  for  its  use  and  oc- 
cupation, not  as  rent,  but  on  the  theory  that 
his  entry  thereon,  under  the  deed,  implied  a 
promise  to  pay.  Logan  v.  Caldwell,  23  Mo. 
372,  373. 

"  Reserving  .  .  .  the  right  of  mining  "  a  cer- 
tain amount  of  ore  on  gianted  mining  lands 
leaves  the  property  in  the  mines  and  unex- 
tracted  ore  in  the  grantee  subject  to  the 
license  to  the  grantor  to  enter  the  premises 
and  exercise  certain  rights  for  the  purpose  of 
extracting  a  limited  quantity  of  ore  and  re- 
vesting in  the  grantor  the  property  in  that 
which  is  thus  separated  from  the  mass. 
Stockbridge  Iron  Co.  v.  Hudson  Iron  Co..  107 
Mass.  290.  321. 

21.  See  Brickett  v.  Minot,  7  Mote.  (Mass.) 
291,  294  (wliere  upon  the  question  of  the 
meaning  of  the  words  "  reserved  or  t-iiken," 
"  taken  or  reserved.''  in  Mass.  Rev.  St.  c.  35, 
§§  2,  4,  relating  to  usury,  it  is  said:  "The 
meaning  ...  is  manifest.  Thov  refer 
to  a  usurious  contract  for  the  loan  of  money, 
whereby  there  had  been  reserved  or  taken  a 
greater  rate  of  interest  than  is  allowed  by 
law,  at  the  inception  of  the  contract;  and  not 
to  the  payment  of  unlawful  and  usurious  in- 
terest on  a  lawful  contract.  The  same  words 
are  used  in  the  same  sense  in  the  English  St. 
12  Anne,  c.  16,  and  in  the  provincial  St.  5 
Wm.  &  M.  c.  1,  (Anc.  Chart.  257.)  and  in 
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Insurance,  see  Insurance,  22  Cyc.  1399  text  and  note  67.  See  also  Reserva- 
tion, and  Cross-References  Thereunder.) 

Reserve  dividend  fund.    See  Reserve,  ante  1639,  note  10. 

Reserve  dividend  plan.    See  Reserve,  ante  1639,  note  10. 

Reserve  fund.    See  Reserve,  ante  1639,  note  10. 

RES|]RVE  SECTION.  In  practice,  in  certain  counties  in  New  York,  a  section 
of  the  day  calendar,  consisting  of  causes  which  appear  on  the  day  calendar  for 
the  first  time,  and  which  are  not  to  be  tried  that  day,  but  are  called  at  the  open- 
ing of  court  to  see  if  they  are  ready. 

Reservoir.  As  ordinarily  defined,  a  place  where  water  collects  naturally 
or  is  stored  for  use  when  wanted,  as  to  supply  a  fountain,  a  canal,  or  a  city,  or 
for  any  other  purpose.^^  (Reservoir:  In  General,  see  Waters.  Distinguished 
From  Dam,  see  Dam,  12  Cyc.  1193  note  57.) 

Res  est  MISERA  UBI  jus  est  VAGUM  ET  INCERTUM.  a  maxim  meaning 
'  It  is  a  wretched  state  of  things  when  law  is  vague  and  mutable."  ^* 

Resettle.  A  term  which,  as  used  in  a  restrictive  provision  in  a  contract 
of  sale  of  practice,  has  been  construed  as  referring  both  to  residence  and  practice 
at  once,  and  not  to  either  alone. It  is  also  used  in  practice  to  express  the  judicial 
act  of  readjusting  a  case  on  appeal.^®    (See  Settle.) 

Resettlement.    See  Appeal  and  Error,  3  Cyc.  72. 

Res  GESTiE.  Things  done,  or  liberally  speaking,  the  facts  of  the  transac- 
tion; 2^  the  things  done,  the  facts  of  a  transaction;  circumstances  evidentiary  of 
a  litigated  fact;^^  the  subject-matter,  or  thing  done;  the  transaction,  thing 
done,  the  subject-matter;^^  the  surrounding  facts  of  a  transaction,  explanatory 
of  an  act  or  showing  a  motive  for  acting ;  matters  incidental  to  a  main  fact 
and  explanatory  of  it,  including  acts  and  words  which  are  so  closely  connected 
with  a  main  fact  as  will  constitute  a  part  of  it,  and  without  a  knowledge  of  which 


the  St.  of  1783,  c.  55");  Sloan  v.  Sommers, 
14  N.  J.  L.  509,  514  (where,  in  construing 
N.  J.  Rev.  Laws,  c.  269,  §  2,  it  is  said: 
"  These  words  '  reserved  or  taken,'  are  found 
in  all  the  British  statutes  from  the  time  of 
21  James  I,  c.  17,  to  this  time;  and  under 
them  all,  it  has  been  uniformly  held,  that  no 
subsequent  taking,  or  agreement  to  take  il- 
legal interest,  will  invalidate  a  bond  or  other 
security  originally  free  from  corruption  " ) . 

22.  See  Supreme  Court  Trial  Term  Calen- 
dar Rules  in  force  in  1906  [quoted  in  Her- 
bert Land  Co.  v.  Lorenzen,  113  N.  Y.  App. 
Div.  802,  803,  99  N.  Y.  Suppl.  937]. 

23.  Century  Diet,  [quoted  in  Howell  v.  Big 
Horn  Basin  Colonization  Co.,  14  Wyo.  14,  81 
Pac.  785,  787,  1  L.  R.  A.  N.  S.  596]. 

Applied  to  the  water  contained  see  Hutch- 
inson V.  Chicago,  etc.,  R.  Co.,  37  Wis.  582, 
604,  where  it  is  said,  merely  to  illustrate  a 
figure  of  speech,  "  Thus,  in  common  speech, 
a  reservoir  often  signifies  the  water  kept,  not 
the  structure  in  which  it  is  kept." 

24.  Black  L.  Diet. 

Applied  in  Rex  v.  Knollys,  2  Salk.  509,  512, 
91  Eng.  Reprint  434,  omitting  the  words  "  et 
incertnm." 

25.  See  Haldeman  v.  Simonton,  55  Iowa 
144,  145,  7  N.  W.  493,  where  it  was  held  that 
the  agreement  of  a  physician  not  to  "  re- 
settle "  in  his  former  location  was  not  broken 
by  practising  there  while  residing  elsewhere, 
and  said  also  that  it  could  not  have  been  con- 
strued as  prohibiting  him  from  residing,  with- 
out practising  there. 

26.  See  Appeal  and  Error,  3  Cyc.  72  text 
and  notes  35-37. 


27.  People  v.  Wong  Ark,  96  Cal.  125,  129, 
30  Pac.  1115. 

28.  Anderson  L.  Diet,  [quoted  in  Chicago, 
etc.,  R.  Co.  0.  Cummings,  24  Ind.  App.  192, 
53  N.  E.  1026,  1031]. 

29.  State  v.  Lenihan,  88  Iowa  670,  672,  56 
N.  W.  292. 

30.  People  v.  Dewey,  2  Ida.  (Hasb.)  83,  6 
Pac.  103,  105. 

31.  Carr  v.  State,  43  Ark.  99,  103,  adding: 
"  They  are  proper  to  be  submitted  to  a  jury, 
providing  they  can  be  established  by  compe- 
tent means,  sanctioned  by  the  law,  and  afford 
any  fair  presumption  or  inference  as  to  the 
question  in  dispute.  .  .  .  Circumstances  and 
declarations  which  are  contemporaneous  with 
the  main  fact  under  consideration  or  so  nearly 
related  to  it  as  to  illustrate  its  character  and 
the  state  of  mind,  sentiments  or  dispositions 
of  the  actors  are  parts  of  the  res  gestce." 

Explanatory  acts,  exclamations,  or  declara- 
tions.— "  Whenever  it  becomes  important  to 
show,  upon  the  trial  of  a  cause,  the  occurrence 
of  any  fact  or  event,  it  is  competent  and 
proper  to  also  show  any  accompanying  act, 
declaration  or  exclamation  which  relates  to,  or 
is  explanatory  of,  such  fact  or  event.  Such 
acts,  declarations  or  exclamations  are  known 
to  the  law  as  res  gestce.''  Lander  v.  People, 
104  111.  248,  256  [quoted  in  Davids  v.  People, 
192  111.  176,  189,  61  K  E.  537]. 

"  The  res  gestae  are  different  in  different 
cases;  and  it  is  not,  perhaps,  possible  to 
frame  any  definition  which  would  embrace  all 
the  various  cases,  which  may  arise  in  prac- 
tice. It  is  for  the  judicial  mind  to  determine, 
upon  such  principles  and  tests  as  are  estab- 
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the  main  fact  might  not  be  properly  understood ;  events  speaking  for  them- 
selves through  the  instinctive  words  and  acts  of  participants,  not  the  words  and 
acts  of  participants  when  narrating  the  events;  the  circumstances,  facts  and 
declarations  which  grow  out  of  the  main  fact,  are  contemporaneous  with  it,  and 
serve  to  illustrate  its  character;     including  everything  Avhich  may  fairly  be  con- 


lished  by  the  law  of  evidence,  what  facts  and 
circumstances,  in  particular  cases,  come  within 
the  import  of  the  terms.  In  general,  res 
gesice  mean  those  declarations,  and  those  sur- 
rounding facts  and  circumstances,  which  grow 
out  of  the  main  transaction,  and  have  those 
relations  to  it  which  have  been  above  de- 
scribed," i.  e.,  with  reference  to  declarations, 
that  of  accompanying  and  tending  to  eluci- 
date and  explain  the  character  and  quality 
of  the  act,  and  being  so  connected  with  it  as 
to  constitute  one  transaction,  and  so  as  to 
derive  credit  from  the  act  itself.  Lund  v. 
Tjnigsborough,  9  Cush.  (Mass.)  36,  42  \_cited 
in  O'Connor  v.  Chicago,  etc.,  R.  Co.,  27  Minn. 
166,  172,  6  N".  W.  481,  38  Am.  Rep.  288]. 

32.  Eagon  v.  Eagon,  60  Kan.  697,  700,  57 
Pac.  942. 

33.  Wharton  Cr.  Ev.  (9th  ed.)  §  262 
[quoted  in  Graves  v.  People,  18  Colo. '170, 
177,  32  Pac.  63;  State  v.  Tighe,  27  Mont.  327, 
337,  71  Pac.  32  {overruled  on  a  point  not 
affecting  the  definition  in  State  v.  Sherman, 
35  Mont.  512,  518,  519,  90  Pac.  981)  ;  Terri- 
tory V.  Clayton,  8  Mont.  1,  11,  19  Pac.  293; 
Freeman  v.  State,  40  Tex.  Cr.  545,  553,  46 
S.  W.  641,  51  S.  W.  230  (substituting  "  facts  " 
for  "events")].  See  also  Wharton  Cr.  Ev. 
§  262  [quoted  in  Territory  v.  Clayton,  8 
Mont.  1,  11,  19  Pac.  293],  where  it  is  said: 
"  The  question  is,  is  the  evidence  that  of 
events  speaking  through  participants  or  that 
of  observers  speaking  about  the  event." 

"  What  is  done  or  said  by  participants, 
under  the  immediate  spur  of  a  transaction, 
becomes  thus  part  of  the  transaction,  because 
it  is  then  the  transaction  that  thus  speaks. 
In  such  cases  it  is  not  necessary  to  examine 
as  witnesses  the  persons  who,  as  pa-rticipators 
in  the  transaction,  thus  instinctively  spoke 
or  acted.  What  they  did  or  said  is  not  hear- 
say; it  is  part  of  the  transaction  itself." 
Wharton  Cr.  Ev.  (9th  ed.)  §  262  [quoted  in 
Graves  v.  People,  18  Colo.  170,  177,  32  Pac. 
63]. 

Manufactured  evidence  excluded.— "  They 
may  stand  in  immediate  causal  relation  to 
the  act  —  a  relation  not  broken  by  the  inter- 
position of  voluntary  individual  wariness, 
seeking  to  manufacture  evidence  for  itself." 
Wharton  Ev.  §  259  [quoted  in  Little  Rock, 
etc.,  R.  Co.  V.  Leverett,  48  Ark.  333,  339,  3 
S.  W.  50,  3  Am.  St.  Rep.  230  {quoted  in  Ft. 
Smith  Oil  Co.  v.  Slover,  58  Ark.  168,  180,  24 
S.  W.  106,  where,  however,  the  words  "  inter- 
position of  voluntary"  are  omitted);  State 
Birks,  199  Mo.  263,  274.  97  S.  W.  578;  State 
r.  Thompson,  132  Mo.  301,  322,  34  S.  W.  31; 
State  V.  Walker,  78  Mo.  380,  386;  Ward  r. 
White,  86  Va.  212,  217,  218,  9  S.  E.  1021,  19 
Am.  St.  Rep.  883 ;  State  r.  Prater,  52  W.  Va. 
132,  146,  43  S.  W.  230;  St.  Clair  v.  U.  S.. 
154  U.  S.  134,  149,  14  S.  Ct.  1002,  38  L.  ed. 
936].  "They  must  be  necessary  incidents  of 
the  litigated  act ;  necessary  in  this  sense,  that 


they  are  part  of  the  immediate  concomitants 
or  conditions  of  such  act,  and  are  not  pro- 
duced by  the  calculated  policy  of  the  actors." 
Wharton  Cr.  Ev.  §  263  [quoted  in  Territory 
f.  Clayton,  8  Mont.  1,  11,  19  Pac.  293]. 

34.  Stirling  v.  Buckingham,  46  Conn.  461, 
465  [quoted  in  Pinney  v.  Jones,  64  Conn.  545, 
550,  30  Atl.  762,  42  Am.  St.  Rep.  209 ;  Ander- 
son L.  Diet,  {quoted  in  Chicago,  etc.,  R.  Co. 

Cummings,  24  Ind.  App.  192,  53  N.  E. 
1026,  1031)];  Mitchum  v.  State,  11  Ga.  615, 
622  [quoted  in  Price  v.  State,  (Okla.  1908)  98 
Pac.  447,  452]  ;  Carter  v.  Buchannon,  3  Ga. 
513,  517  [quoted  in  Hermes  v.  Chicago,  etc., 
R.  Co.,  80  Wis.  590,  592,  50  N.  W.  584,  27 
Am.  St.  Rep.  69  {quoted  in  Illinois  Cent. 
R.  Co.  V.  Houchins,  125  Ky.  483,  488,  101 
S.  W.  924,  31  Ky.  L.  Rep.  93)]. 

Relation  of  events  rather  than  time. — 
"  Declarations  which  are  the  immediate  ac- 
companiments of  an  act  are  admissible  as 
part  of  the  res  ^es^ce ;  remembering  that  im- 
mediateness  is  tested  by  closeness,  not  of 
time,  but  by  causal  relation."  Wharton  Ev. 
§  262  [quoted  in  Ft.  Smith  Oil  Co.  i\  Slover, 
58  Ark.  168,  180,  24  S.  W.  106;  Little  Rock, 
etc.,  R.  Co.  V.  Leverett,  48  Ark.  333,  339,  3 
S.  W.  50,  3  Am.  St.  Rep.  230].  "Inquiry  is 
rather  into  events  than  into  the  precise  time 
which  has  elapsed.  Is  the  proof  offered  of  a 
matter  fairly  a  part  of  the  same  transaction? 
Is  it  an  event  happening  naturally  and  spon- 
taneously as  a  part  of  the  occurrence  under 
investigation?  If  so,  the  law  permits  it  to 
be  proven  as  a  part  of  it,  since  the  whole 
scene,  as  it  has  transpired,  ought  to  appear 
to  the  tribunal  called  upon  to  determine  its 
character.  Matters  occurring  before  or  after, 
that  is,  before  the  transaction  begun  or  after 
it  ended,  are  not  part  of  it.  To  make  them 
such,  they  must  be  so  nearly  connected  with 
the  '  actual '  occurrence  as  to  be  without  the 
suspicion  of  afterthought  or  forethought." 
Hall  V.  State,  48  Ga.  607,  608.  See  al^o 
infra,  this  note. 

Contemporaneousness  not  exact. —  "As  long 
as  the  transaction  continues,  so  long  do  acts 
and  deeds  emanating  from  it  become  part  of 
it,  so  that,  describing  it  in  a  court  of  justice, 
they  can  be  detailed.  .  .  .  Nor  are  there  any 
limits  of  time  within  which  the  res  gcstw  can 
be  arbitrarily  confined."  Wharton  Cr.  Ev. 
§  262  [([uoicd  in  Territory  r.  Clayton.  8 
Mont.  1,  11,  19  Pac.  293].  '  "  The  res  (jcsicr- 
of  a  tnnisaction  is  what  is  done  during  the 
])r()giess  of  it,  or  so  nearly  upon  the  actual 
occiirroiice  as  fairly  to  be  treated  as  coteni- 
poraneous  with  it.  No  precise  point  of  time 
can  be  fixed  «  priori  where  the  res  gcstm 
ends.  Each  case  turns  on  its  own  circum- 
stances." Hall  r.  State,  48  Ga.  607.  608. 
"  Tliere  are  no  limits  of  time  within  which 
the  res  qcsicr  can  be  arbitrarily  delined." 
State  r.  Ellington,  4  Ida.  529,  53.i.  43  Pac. 
60.    "  The  res  gcsta:  .  .  .  may  be  embraced 
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strued  an  incident  of  the  event  under  consideration;  those  circumstances  which 
are  the  automatic  and  undesigned  incidents  of  a  particular  Htigated  act,  and  are 
admissible  when  illustrative  of  such  act.^®  (Res  Gestae:  In  General,  see  Evi- 
dence, 16  Cyc.  1148.  Consisting  in  Declarations,  in  General,  see  Evidence,  16 
Cyc.  1241.  Consisting  in  Declarations  as  to  Ownership  —  By  Husband  or  Wife 
as  Against  Creditors,  see  Husband  and  Wife,  21  Cyc.  1408  text  and  note  50;  Of 
Thing  Given,  see  Gifts,  20  Cyc.  1247  note  87;  Of  Thing  Stolen,  see  Larceny,  25 
Cyc.  Ill  text  and  note  84.  In  Burglary,  see  Burglary,  6  Cyc.  233  note  71.  In 
Conspiracy,  see  Conspiracy,  8  Cyc.  680  text  and  note  74;  Criminal  Law,  12 
Cyc.  444  text  and  note  36,  note  42.  In  Contract,  see  Contracts,  9  Cyc.  765  text 
and  note  54.  In  Conveyance  or  Transfer,  Declarations  as  to  Sufficiency  of  Con- 
sideration, see  Fraudulent  Conveyances,  20  Cyc.  778  text  and  note  63.  In 
Covenant,  see  Covenants,  11  Cyc.  1154.  In  Criminal  Law  in  General  —  Acts 
and  Declarations  in  General,  see  Criminal  Law,  12  Cyc.  441 ;  Acts  and  Declara- 
tions of  Participants,  see  Criminal  Law,  12  Cyc.  437  text  and  note  8;  Declara- 
tions of  Co-Defendants,  see  Criminal  Law,  12  Cyc.  442  text  and  note  25;  Declara- 
tions of  Conspirators,  see  Conspiracy,  8  Cyc.  680  text  and  note  74;  Criminal 
Law,  12  Cyc.  444  text  and  note  36,  note  42 ;  Declarations  of  Third  Persons,  see 
Criminal  Law,  12  Cyc.  432;  Homicide,  21  Cyc.  944  text  and  note  50;  Declara- 
tions of  Victims  in  General,  see  Criminal  Law,  12  Cyc.  429  text  and  notes  52,  56; 
Declarations  of  Victims  Exculpating  Accused,  see  Criminal  Law,  12  Cyc.  431 
text  and  note  66;  Explaining  Matters  in  Evidence,  see  Criminal  Law,  12  Cyc. 
427  text  and  notes  38-40;  Letters  Addressed  to  Accused,  see  Criminal  Law, 
12  Cyc.  434  text  and  note  88;  Other  Crime  Than  That  in  Question,  see  Criminal 
Law,  12  Cyc.  407  text  and  note  18;  Homicide,  21  Cyc.  944  text  and  note  53. 
In  Gift,  see  Gifts,  20  Cyc.  1247  note  88.  In  Homicide  —  In  General,  see  Homi- 
cide,  21  Cyc.  924;  Attendant  Circumstances  in  Various  Connections,  see  Homi- 
cide, 21  Cyc.  924-944;  Character,  Dangerous,  of  Victim,  see  Homicide,  21  Cyc. 
909  text  and  note  24;  Declarations  of  Third  Persons,  see  Homicide,  21  Cyc.  944 
text  and  note  50;  Declarations  of  Victim,  see  Homicide,  21  Cyc.  955  text  and 
note  62,  973  text  and  note  31,  974  text  and  note  33,  975  text  and  note  35,  989 
note  89,  990  text  and  note  97,  text  and  note  99,  993,  994  text  and  note  15; 
Declarations,  Self-Incriminating,  of  Persons  Other  Than  Accused,  see  Homicide, 
21  Cyc.  903  text  and  note  59;  Other  Crime  Than  That  in  Question,  see  Homicide, 
21  Cyc.  944  text  and  note  53;  Threats,  see  Homicide,  21  Cyc.  890  note  42,  923 
text  and  note  59,  text  and  note  61,  968  text  and  note  73;  Trouble  Between  Accused 
and  Third  Person,  see  Homicide,  21  Cyc.  897  text  and  note  63.  In  Larceny,  Not 
Embracing  Declaration  of  Defendant  When  in  Possession,  as  to  Source  of  Alleged 
Title,  see  Larceny,  25  Cyc.  Ill  text  and  note  84.) 


Avithin  the  brief  compass  of  time  wliicli  com- 
prises the  duration  of  the  principal  act  or 
transaction  itself,  or  it  may  extend  over  a 
much  longer  period  of  time,  if  the  transac- 
tion be  one  of  a  continuing  character."  Mc- 
Gowan  v.  McGowen,  52  Tex.  657,  664.  "The 
old  rule  was,  that  to  be  part  of  the  res  gestce 
the  fact  or  statement  should  be  contempo- 
raneous with  the  transaction,  and  this  rule 
is  approved  by  many  courts  of  the  first  abil- 
ity. On  the  other  hand,  the  rule  has  been 
construed  so  as  to  admit  acts  and  declara- 
tions occurring  not  contemporaneously  with 
the  transaction,  but  which  precede  or  follow 
it."  Craig  v.  State,  30  Tex.  App.  619,  621,  18 
S.  W.  297.  They  need  not  be  contemporane- 
ous with  the  main  fact  if  sufficiently  con- 
nected therewith.  See  the  following  authori- 
ties, all  cited  in  Eeg.  v.  Troop,  2  Can.  Cr. 
Cas.  22,  33  note  (Mdiere  it  is  said:  "The 
circumstances  or  declarations  need  not  be  con- 
temporaneous with  the  main  fact  under  con- 


sideration if  so  connected  therewith  as  to 
illustrate  its  character,  further  its  object,  or 
to  form  in  conjunction  with  it  one  continu- 
ous transaction");  Rouch  v.  Great  Western 
R.  Co.,  1  Q.  B.  51,  61,  5  Jur.  826,  4  P.  &  D. 
686,  2  R.  &  Can.  Cas.  505,  41  E.  C.  L.  432; 
Ridley  v.  Gyde,  9  Ring.  349,  352,  23  E.  C.  L. 
611;  Rawson  v.  Haight,  2  Ring.  99,  104,  9 
E.  C.  L.  499,  1  C.  &  P.  77,  12  E.  C.  L.  55,  9 
Moore  C.  P.  217  (per  Parke,  J.);  Bateman 
V.  Railey,  5  T.  R.  512,  513;  Taylor  Ev.  (ed. 
1897)  §  588. 

35.  Reg.  V.  Troop,  2  Can.  Cr.  Cas.  22,  24, 
33  note. 

36.  Wharton  Ev.  (3d  ed.)  §  259  [quoted 
in  People  v.  Wong  Ark,  96  Cal.  125,  129,  30 
Pac.  1115;  Denver,  etc.,  R.  Co.  v.  Spencer,  25 
Colo.  9,  11,  52  Pac.  211;  State  v.  Birks,  199 
Mo.  263,  274,  97  S.  W.  578;  State  v.  Huds- 
peth, 150  Mo.  12,  27,  51  S.  W.  483;  State  v. 
Thompson,  132  Mo.  301,  322,  34  S.  W.  31]. 
The  w^ords  "  automatic  and  "  were  omitted  in 
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Reside,  a  word  which  may  be  used  in  two  senses,  the  one,  constructive, 
technical,  legal,  the  other  denoting  the  personal  habitual  habitation  of  individuals ; 


Wharton  Ev.  (2d  ed.)  [quoted  in  Ft.  Smith 
Oil  Co.  V.  Slover,  58  Ark.  168,  180,  24  S.  W. 
106;  Little  Rock,  etc.,  R.  Co.  v.  Leverett,  48 
Ark.  333,  338,  3  S.  W.  50,  3  Am.  St.  Hep. 
230;  McLeod  v.  Johnson,  96  Me.  271,  279,  52 
Atl.  760;  State  v.  Walker,  78  Mo.  380,  386; 
Hunter  v.  State,  40  N.  J.  L.  495,  538  (sub- 
stituting "  Avhich  "  for  "  and  "  between  "  act " 
and  "are")  ;  Coll  v.  Easton  Transit  Co.,  180 
Pa.  St.  618,  626,  37  Atl.  89;  Ward  v.  White, 
86  Va.  212,  217,  9  S.  E.  1021,  19  Am.  St. 
Rep.  883  {quoted  in  Chattanooga,  etc.,  R.  Co. 
V.  Liddell,  85  Ga.  482,  11  S.  E.  853,  21  Am. 
St.  Rep.  169  note);  State  v.  Prater,  52 
W.  Va.  132,  146,  43  S.  E.  230;  St.  Clair  v. 
U.  S.,  154  U.  S.  134,  149,  14  S.  Ct.  1002,  38 
L.  ed.  .936]. 

"  The  principal  points  of  attention  are 
whether  the  circumstances  and  declarations 
offered  in  proof  were  contemporaneous  with 
the  main  fact  under  consideration,  and 
whether  they  were  so  connected  with  it  as 
to  illustrate  its  character."  1  Greenleaf  Ev. 
§  108  [quoted  in  People  v.  Dewey,  2  Ida. 
(Hasb.)  83,  6  Pac.  103,  105;  Eagon  v.  Eagon, 
60  Kan.  697,  699,  57  Pac.  942].  "  These  inci- 
dents may  be  separated  from  the  act  by  a 
lapse  of  time  more  or  less  appreciable.  They 
may  consist,  as  we  will  see,  of  sayings  and 
doings  of  any  one  absorbed  in  the  event, 
whether  participant  or  bystander;  they  may 
comprise  things  left  undone  as  well  as  things 
done,  their  sole  distinguishing  feature  is 
that  they  should  be  automatic  and  necessary 
incidents  of  the  litigated  act,  necessary  in 
the  sense  that  they  are  part  of  the  immediate 
preparation  for  or  emanations  of  such  act 
which  were  not  produced  by  the  calculated 
policy  of  the  actors."  Wharton  Ev.  (3d  ed.) 
[quoted  in  Denver,  etc.,  R.  Co.  v.  Spencer,  25 
Colo.  9,  11,  52  Pac.  211;  and  (omitting  wlmt 
follows  "  things  done " )  in  State  v.  Birks, 
199  Mo.  263,  264,  97  S.  W.  678;  State  v. 
HTidspeth,  150  Mo.  12,  27,  51  S.  W.  483; 
State  i;.  Thompson,  132  Mo.  301,  322,  34  S.  W. 
31].  "Speeches  of  any  one  concerned"  took 
the  place  of  "  sayings  and  doings  of  any  one 
absorbed  in  the  event "  and  "  automatic  and  " 
was  omitted  in  Wharton  Ev.  (2d  ed.)  [quoted 
in  Ft.  Smith  Oil  Co.  v.  Slover,  58  Ark.  168, 
180,  24  S.  W.  106]  (omitting,  however,  the 
sentence  beginning  "  they  may  consist "  and 
which  ends  in  "  things  done  "  and  substitut- 
ing "  from  "  for  "  of  "  between  "  emanations  " 
and  "such  act");  Little  Rock,  etc.,  R.  Co. 
V.  Leverett,  48  Ark.  333,  338,  3  S.  W.  50,  3 
Am.  St.  Rep.  230;  McLeod  v.  Johnson,  96 
Me.  271,  279,  52  Atl.  760;  State  r.  Walker, 
78  Mo.  380,  386 ;  Hunter  v.  State,  40  N.  J.  L. 
495,  538;  Coll  v.  Easton  Transit  Co.,  180 
Pa.  St.  618,  626,  37  Atl.  89;  Ward  v.  White, 
86  Va.  212,  217,  9  S.  E.  1021,  19  Am.  St. 
Rep.  883  (where  the  passage  is  quoted  only 
to  and  including  "appreciable");  State  v. 
Prater,  52  W.  Va.  132,  146,  43  S.  W.  230; 
St.  Clair  v.  U.  S.,  154  U.  S.  134,  149,  14  S.  Ct. 
1002,  38  L.  ed.  936 J.  Incidents  tliat  are  thus 
immediately  and  unconsciously  connected 
with    the    act,    whether    such    incidents  are 


doings  or  declarations,  become  in  this  way 
evidence  of  the  character  of  the  act.  Whar- 
ton Ev.  §  259  [quoted  in  Little  Rock,  etc.,  R. 
Co.  V.  Leverett,  48  Ark.  333,  339,  3  S.  W. 
50,  3  Am.  St.  Rep.  230;  State  v.  Walker,  78 
Mo.  380,  387;  State  v.  Prater,  52  W.  Va. 
132,  146,  43  S.  W.  230]. 

In  criminal  cases. —  Cockburn,  Ch.  J.,  in  a 
pamphlet,  in  answer  to  an  article  in  the 
Times,  by  the  author  of  Taylor  on  Evidence 
and  criticizing  one  of  his  rulings,  answered 
the  question,  "  What  is  the  meaning  of  the 
term  '  res  gestce,'  as  applied  to  a  criminal 
case  ?  "  as  follows :  "  Whatever  act  or  series 
of  acts  constitute  or  in  point  of  time  im- 
mediately accompany  and  terminate  in  the 
principal  act  char§jed  as  an  offence  against 
the  accused  from  its  inception  to  its  consum- 
mation or  final  completion,  or  its  prevention 
or  abandonment,  whether  on  the  part  of  the 
agent  or  wrongdoer  in  order  to  its  perform- 
ance, or  on  that  of  the  patient  or  party 
wronged  in  order  to  its  prevention,  and  what- 
ever may  be  said  by  either  of  the  parties 
during  the  continuance  of  the  transaction 
with  reference  to  it,  including  herein  what 
may  be  said  by  the  suffering  party,  though 
in  the  absence  of  the  accused,  during  the 
continuance  of  the  action  of  the  latter,  actual 
or  constructive,  as,  e.  g.,  in  the  case  of  flight 
or  applications  for  assistance,  form  part 
of  the  principal  transaction  ...  or  particu- 
lars of  it;  while,  on  the  other  hand  state- 
ments made  by  the  complaining  party  after 
ail  action  on  the  part  of  the  wrongdoer, 
actual  or  .constructive,  has  ceased  through 
the  completion  of  the  principal  act  or  other 
determination  of  it  by  its  prevention  or  its 
abandonment  by  the  wrongdoer,  such  as, 
e.  g.,  statements  made  with  a  view  to  the 
apprehension  of  the  offender,  do  not  form 
part  of  the  res  gestce."  Reg.  r.  McMahon, 
18  Ont.  502,  516,  where  Lord  Cockburn's  an- 
swer is  quoted  ut  supra. 

37.  Hart  v.  Lindsey,  17  N.  H.  235,  244,  43 
Am.  Dec.  597  (holding  that  a  statute  pro- 
viding that  one  shall  be  liable  to  military 
duty  where  he  shall  "  reside,"  etc.,  refers  to 
the  legal  residence)  ;  Shattuck  r.  ]\Iavnard.  3 
N.  H.  123,  124  [quoted  in  Hart  r.  Lindsey, 
supra]  (adding:  "When  a  person  has  a  fixed 
abode,  where  he  dwells  with  liis  family,  there 
can  be  no  doubt  as  to  the  place  wliere  he  re- 
sides. The  place  of  his  personal  and  K^gal 
residence  are  the  same.  So,  when  a  person 
lias  no  permanent  habitation  or  family,  but 
dwells  in  different  places,  as  he  happens  to 
find  oniployniont,  there  can  bo  no  doubt  as  to 
the  place,  where  he  resides.  He  nuist  Ix^  con- 
sidered as  rosiiling  where  ho  actually  or  per- 
sonally resides.  But  some  individuals  have 
permanent  habitations,  where  their  families 
constantly  dwell,  yet  pass  a  great  portion  of 
their  time  in  other  places.  Such  persons  have 
a  legal  residence  with  their  families,  and  a 
personal  residence  in  other  places;  and  the 
word  '  reside,'  may.  with  respect  to  them,  be 
used  to  denote  either  their  jiersonal,  or  their 
legal  residence"). 
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to  live;  to  dwell,  to  be  present;  to  abide,  to  sojourn,  to  dwell  permanently 
or  for  a  length  of  time;  to  have  a  permanent  abode  for  the  time  being  as  con- 
tradistinguished from  a  mere  temporary  locality  of  existence;  to  dwell  per- 
manently or  for  a  length  of  time;  to  have  a  settled  abode  for  a  time;     to  abide 


"  [It]  may,  and  sometimes  does,  have  dif- 
ferent meanings  in  the  same  or  different  ar- 
ticles or  sections  of  a  constitution  or  statute." 
People  V.  Owers,  29  Colo.  535,  546,  69  Pac. 
515. 

Exact  meaning  often  depends  upon  connec- 
tion in  which  it  is  used.  State  v.  Selleck,  76 
NebT.  747,  750,  107  N.  W.  1022. 

38.  Walker  Diet.;  Webster  Diet.  Vcited  in 
Lask  V.  U.  S.,  1  Pimi.  (Wis,)  77,  79]. 

Used  of  a  corporation,  the  term  refers  to 
its  relation  to  its  cliief  place  of  business. 
Eichhorn  v.  Louisville,  etc.,  R.  Co.,  112  Ky. 
338,  342,  65  S.  W.  797,  23  Ky.  L.  Rep.  1640. 
A  railroad  company  does  reside  or  carry  on 
business"  only  in  its  head  office.  Ralph  i;. 
Great  Western  R.  Co.,  14  Can.  L.  J.  N.  S. 
172,  173. 

The  state  cannot  reside. —  State  v.  Tren- 
ton, 40  N.  J.  L.  89,  91,  holding  that  "  re- 
siding "  as  applied  to  resident  creditors  in 
N.  J.  St.  April  11,  1896,  §  20,  concerning 
taxes,  "  refers  to  individual  abode,  though  it 
is  sometimes  used  figuratively.  It  will  not 
apply  to  the  state  in  its  representative  and 
governmental  relation  to  its  citizens.  The 
people,  as  individuals,  reside  in  the  state,  but 
the  political  body  called  the  state  cannot  be 
said,  in  the  proper  use  of  language,  to  reside 
anywhere." 

*39.  Long  y.  Ryan,  30  Gratt.  (Va.)  718, 
720  [quoted  in  Lawson  r.  Adlard,  46  Minn. 
243,  245,  48  N.  W.  1019]. 

Implies  a  longer  time  than  "  lodge," 
"  stay,"  "  remain,"  "  abide."  Hinds  r.  Hinds, 
1  Iowa  36,  41. 

"  To  reside  at  a  house  "  means  that  a  man 
is  to  be  found  at  that  house  whenever  he  is 
wanted  {In  re  Moir,  25  Ch.  D.  605,  610,  53 
L.  J.  Ch..  474,  50  L.  T.  Rep.  N.  S.  10,  32 
Wkly.  Rep.  377  [cited  in  Wilkinson  v.  Wil- 
son, 26  Ont.  213,  215])  ;  that,  for  that  house, 
he  is  rated  to  the  poor  rate,  or  is  on  the 
parish  or  the  government  rate  books  and 
that  there  he  has  a  home  (In  re  Moir,  supra)  ; 
the  words  require  personal  residence,  as 
which,  personal  presence  for  any  part  of  one 
day,  is  sufficifnt  for  that  day's  residence,  and 
it  is  not  necessary  to  spend  the  night  of  a 
day  of  residence  at  the  house  (Walcot  v.  Bot- 
field,  18  Jur.  570,  571,  572,  Kay  534,  2 
Wkly.  Rep.  393,  69  Eng.  Reprint  226  [cited 
in  Wilkinson  v.  Wilson,  sup7'a'\ ) . 

"  Resides  out  of  the  state  "  refers  to  time 
of  absence,  when  used  in  relation  to  the  stat- 
ute of  limitations.  Venable  v.  Paulding,  19 
Minn.  488. 

"  *  Debtor  having  a  family '  residing  in  the 

state  "  see  Bonnel  v.  Dunn,  28  IST.  J.  L.  153, 
155. 

40.  Webster  Diet,  [quoted  in  Quinn  v. 
State,  35  Ind.  485,  490,  9  Am.  Rep.  754; 
Hinds  L\  Hinds,  1  Iowa  36,  41 ;  Drew  v.  Drew, 
37  Me.  389,  393]  ;  Eoc  p.  Blumer,  27  Tex. 
734,  736.  The  first  nine  words,  only,  are 
quoted  in  Warren  i\  Thomaston,  43  Me.  406, 


418,  69  Am.  Dec.  69.  Compare  Graham  v. 
Cam,  51  Pa.  St.  255,  258,  88  Am.  Dec.  581; 
Ft.  Worth,  etc.,  R.  Co.  v.  Monell,  (Tex.  Civ. 
App.  1908)  110  S.  W.  504,  506,  each  at- 
tributing to  Webster  Diet,  the  following  defi- 
nition :  "  To  dwell  permanently  for  any 
length  of  time ;  '  a  settled  abode.'  " 

Often  demands  domicile,  in  constitutions 
and  statutes  see  Sharp  v.  Mclntire,  23  Colo. 
99,  102,  46  Pac.  115  (construing  Const,  art. 
1,  §  7,  and  Mills  Annot.  St.  Colo.  §  1571, 
providing  that  a  voter  shall  reside  in  the 
state  six  months  immediately  preceding  the 
election )  ;  Quinn  v.  State,  35  Ind.  485,  490,  9 
Am.  Rep.  754  (where  it  is  said,  as  used  in  the 
clause  of  the  Indiana,  constitution  relating  to 
suffrage,  to  have  been  intended  to  "  embrace 
the  idea  of  fixed  or  permanent  residence  .  .  . 
the  act  of  abiding  or  dwelling  at  the  place, 
with  the  intention  of  remaining  " )  ;  French  v. 
Lighty,  9  Ind.  475,  477  note,  point  3  (hold- 
ing that  a  residence  within  the  meaning  of  the 
Indiana  constitution  is  a  home);  Shaw  v. 
Shaw,  98  Mass.  158,  159  [quoted  in  Allgood 
V.  Williams,  92  Ala.  551,  552,  8  So.  722] 
( where  it  is  said  *'  to  live,  to  reside,  to  dwell, 
to  have  one's  home  or  domicil,  are  usually, 
in  our  statutes,  equivalent  and  convertible 
terms,"  and  held  synonymous  with  "  live  "  as 
the  latter  word  is  used  in  Gen.  St.  c.  107, 
§§  11,  12,  requiring  parties  to  a.  divorce 
sought  on  grounds  which  had  occurred  within 
the  state,  to  have  "  lived  "  together  within  the 
state)  ;  Opinion  of  Justices,  5  Mete.  (Mass.) 
587,  588  (where  it  is  said  that  "one  who  has 
resided  "  and  "  inhabitant,"  used  in  regard  to 
voters'  qualification,  the  latter  in  the  Consti- 
tution of  1820,  and  the  former  in  amendments 
tliereto,  are  equivalent,  and  confine  the  right 
of  voting  to  the  place  where  one  has  his  domi- 
cile, or  place  of  abode)  ;  Berry  v.  Wilcox,  44 
Nebr.  82,  88,  62  N.  W.  249,  48  Am.  St.  Rep. 
706  (holding  that  one  resides  where  he  has 
his  established  home  —  that  the  fact  that  one 
is  a  student  in  a  university  does  not  in  itself 
constitute  "  residing,"  on  his  part,  where  the 
university  is  situated,  within  the  meaning  of 
Comp.  St.  c.  26,  §  32,  prescribing  qualifica- 
tions of  voters)  ;  Washington  v.  Thomas,  103 
N.  Y.  App.  Div.  423,  425,  92  N.  Y.  Suppl. 
994  (holding  that  in  the  phrase  "a  county 
where  one  or  more  of  the  parties  resided," 
describing  the  venue  of  an  action,  under  N.  Y. 
Code  Civ.  Proe.  §  984,  the  word  refers  to  a 
permanent  residence,  one's  home  as  distin- 
guished from  a  mere  stopping  place  for  the 
transaction  of  either  business  or  pleasure,  and 
is  nearly  or  quite  synonymous  with  "  dom- 
icile") ;  Frv's  Election  Case,  71  Pa.  St.  302, 
306,  307,  l5  Am.  Rep.  698  [cited  in  State 
V.  Aldrich,  14  R.  1.  171,  174]  (where 
"  resided "  as  used  in  Const,  art.  3,  §  1, 
prescribing  voters'  qualifications,  is  held  to 
refer  to  domiciliary  residence)  ;  Middleburv  v. 
Waltham,  6  Vt.  200,  202,  and  note  (holding 
that  "  coming  to  reside "  as  applied  in  the 
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continuously;  to  have  one's  dwelling  or  home;  to  remain  for  a  long  time;  to 
make  an  abode  for  a  considerable  time,  to  be  settled  as  in  a  home,  live,  dwell;  ''^ 
to  hve  in  a  place ;  to  continue  to  sit ;  to  remain ;  to  exist  as  an  attribute  of, 
inhere. (See  Residence,  and  Cross-References  Thereunder;  Resident.) 

Residence. ^•^  A  word  used  in  law  to  denote  the  fact  that  a  person  dwells  in 
a  given  place  or,  in  the  case  of  a  corporation,  that  the  management  is  carried  on 
there;  a  word  capable  of  different  meanings, including  temporary  residence  or 
permanent  domicile;     a  word  whose  statutory  meaning  depends  upon  the  con- 


Vermont  pauper  acts  to  paupers  moving  from 
their  settlement  to  other  towns  means  coming 
with  a  view  to  permanent  residence  and  not 
merely  for  a  transient  stay  —  coming  with 
out  the  animus  revertendi ) . 

Not  necessarily  "  be  domiciled  "  see  People 
V.  Owers,  29  Colo.  535,  547,  69  Pac.  515 
(holding  that  to  reside  within  his  district,  as 
a  qualification  for  office  of  district  judge,  is 
an  actual,  as  distinguished  from  a  legal  or 
constructive  residence,  the  provision  being 
manifestlv  for  the  benefit  of  the  people)  ; 
Kelsey  i\  Green,  69  Conn.  291,  301,  37  Atl. 
679,  38  L.  R.  A.  471  (where  it  is  said  that 
in  the  Connecticut  statutes  generally  "  the 
word  '  reside '  is  used  in  a  sense  which  in- 
cludes all  who  are  the  actual,  stated  dwellers 
in  any  given  place,  even  though  they  may 
have  a  technical  domicil  elsewhere " )  ;  State 
V.  Selleck,  76  Nebr.  747,  749,  107  N.  W.  1022 
( where  an  amendment  substituting  "  live " 
for  "  reside,"  supposed  to  be  made  under  the 
theory  that  "  reside "  might  apply  only  to 
those  domiciled,  was  said,  if  so,  to  have  been 
overcautious,  as  "  reside  "  does  not  necessarily 
apply  to  a  legal  residence ) . 

With  "  continue  "  or  "  continuously." —  One 
does  not  continue  to  reside  in  a  place,  so  as 
to  obtain  a  settlement  there,  who  goes  out  of 
the  state  leaving  there  his  family  who  aban- 
don the  house  and  go  to  live  with  the  wife's 
father.  Middletown  v.  Poultney,  2  Vt.  437, 
439.  A  requirement  that  a  voter  shall  have 
"  resided  .  .  .  continuously  "  in  the  electoral 
district  for  a  period  admits  of  a  temporary 
absence  with  the  intention  of  returning.  Re 
Seymour  Tp.,  2  Ont.  El.  Cas.  69,  73. 

41.  Webster  Diet,  [quoted  in  Quinn  V. 
State,  35  Ind.  485,  490,  9  Am.  Rep.  754]. 

42.  Webster  Diet,  [quoted  in  Ft.  Worth, 
etc.,  R.  Co.  V.  Monell,  (Tex.  Civ.  App.  1908) 
110  S.  W.  504,  5061. 

43.  Middlebury  v.  Waltham,  6  Vt.  200,  202. 

44.  Webster  Diet,  [quoted  in  Quinn  i\ 
State,  35  Ind.  485,  490,  9  Am.  Rep.  754]. 

45.  Webster  Diet,  [quoted  in  Ft.  Worth, 
etc.  R.  Co.  V.  Monell,  (Tex.  Civ.  App.  1908) 
110  S.  W.  504,  506]. 

46.  "Actual  residence  "  is  personal  presence 
in  a  place.  Sears  v.  Boston,  1  Mete.  (Mass.) 
250,  251. 

Actual  domicile  of  wife  cannot  be  regarded 
as  actual  residence  or  place  of  abode  of  hus- 
band see  McPherson  v.  Housel,  13  N.  J.  Eq. 
35,  37. 

Actual  and  legal  residence  distinguished 

see  Lavvson  i\  Adlard,  40  Minn.  243,  245,  48 
N.  W.  1019. 

"  Legal  residence  "  is  the  place  of  a  man's 
fixed  habitation,  where  his  political  rights, 
such  as  the  right  of  elective  franchise,  are  to 


be  exercised  and  where  he  is  liable  to  taxation. 
Crawford  v.  Wilson,  4  Barb.  (N.  Y.)  504, 
522.  Defined  as  "  domicile "  see  Lawson  v. 
Adlard,  46  Minn.  243,  244,  48  N.  W.  1019. 

"Usual  residence"  see  (Graham  v.  Com.,  51 
Pa.  St.  255,  256,  88  Am.  Dec.  581. 

47.  Rapalje  &  L.  L.  Diet.  1113  [quoted  in 
Pittsburgh,  etc.,  R.  Co.  v.  Indianapolis,  147 
Ind.  292,  296,  46  N.  E.  641]. 

48.  See  Shaeffer  v.  Gilbert,  73  Md.  66,  69, 
20  Atl.  434;  Wachusett  Nat.  Bank  v.  Fair- 
brother,  148  Mass.  181,  184,  19  N.  E.  345,  12 
Am.  St.  Rep.  530;  Blackwell  r.  England,  8 
E.  &  B.  541,  547,  3  Jur.  N.  S.  1302,  27  L.  J. 
Q.  B.  124,  6  Wkly.  Rep.  59,  92  E.  C.  L.  541. 

Has  no  fixed  meaning  applicable  alike  to  all 
cases.    State  v.  Smith,  64  Mo.  App.  313. 

Exact  meaning  often  depends  on  connection 
in  which  the  word  is  used.  State  v.  Selleck, 
76  Nebr.  747,  749,  107  N.  W.  1022. 

49.  Anderson  L.  Diet,  [quoted  in  Wallace 
V.  State,  147  Ind.  621,  623,  47  N.  E.  13]. 

As  domicile. —  See  Jacob  Dom.  §  75  [quoted 
in  Allgood  v.  Williams,  92  Ala.  551,  552,  8 
So.  722]  (where  it  is  said:  "The  great  bulk 
of  cases  of  domicil,  reported  in  the  American 
books,  are  cases  of  statutory  residence.  This 
is  especially  true  with  regard  to  the  subject 
of  voting,  eligibility  to  office,  taxation,  juris- 
diction in  divorce,  probate  and  administra- 
tion, etc.  With  respect  to  these  subjects, 
there  is  substantial  unanimity  in  holding 
statutory  residence  to  mean  domicil  ")  ;  Jacob 
Dom.  §'  75  [cited  in  Allgood  v.  Williams, 
92  Ala.  551,  552,  8  So.  722,  where  it 
is  said  that  in  statutes  relating  to  succession, 
grant  of  administration,  and  of  guardianshi]j, 
the  words  "residence,"  or  "reside"  are  "  gen- 
erally construed  to  mean  the  legal  residence, 
and  as  equivalent  to  domicil"].  See  also 
Humphrey  v.  Humphrey,  115  Mo.  App.  361. 
363,  91  S.  W.  405  (where  it  is  said  that  the 
word  as  used  in  divorce  statutes  has  substan- 
tially the  same  attributes  as  domicile):  Wood 
V.  Roeder.  45  Nebr.  311,  315,  63  N.  W.  853 
(Avhere  the  word  is  said  to  be  generally  con- 
vertible with  "  domicile  "  as  applied  in  stat- 
utes, and  especially  in  relation  to  jurisdic- 
tional proceedings")  ;  Borrv  r.  Wilcox.  44 
Nebr.  82,  85,  62  N.  W.  249.  48  Am.  St.  Rep. 
706  note  (so  construing  the  word  when  used 
with  reference  to  qualification  of  voters)  ; 
Kennedy  r.  Ryall.  67  N.  Y.  379.  386  [quoted 
in  People  r.  Piatt,  supra]  (where  it  is  said: 
"  Generally  speaking  domicile  and  residence 
mean  the  "same  thing"):  People  r.  Putnam 
County  Surrogate's  Ct..  36  Hun  (N.  Y.)  218. 
220  (quoted  'in  People  r.  Piatt.  50  Hun 
(N.  Y.)  454,  462,  3  N.  Y.  Suppl.  367]  (where 
it  is  said  to  have  much  the  same  meaning  aa 
"domicile");   Crawford  r.  Wilson.  4  Barb. 
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text  and  the  purpose  of  the  statute,^^  which  may  as  used  in  one  statute  be  fulfilled 
by  mere  business  residence,  and  in  another  require  domicile  in  the  strictest  and 
most  technical  sense ;  the  act  or  state  of  being  seated  or  settled  in  a  place ;  the 
act,  state  or  habit  of  dwelling  or  abiding  in  a  place;  the  act  or  state  of  being  a 
resident,  or  inhabitant;  inhabitancy  or  habitancy;  the  place  where  one  resides, 
habitation,  domicile;  the  place  where  a  man's  habitation  is  fixed  without  any 
present  purpose  of  removing  therefrom;  domicile;  an  established  abode  fixed  for 
a  considerable  time,  whether  with  or  without  a  present  intention  of  ultimate 


(N.  Y.)  504,  520  (where  it  is  said  that  "  resi- 
dence "  and  "  domicil "  generally  mean  the 
same);  Chase  v.  Miller,  41  Pa.  St.  403,  420 
\quoiecl  in  People  v.  Piatt,  supra]  (where 

domicil  "  is  said  to  be  its  primary  signifi- 
cation) ;  Lambe  v.  Smythe,  3  O.  &  L.  712,  713 
( construing  the  word  as  "  domicile  or  home," 
as  it  is  used  in  3  &  4  Wm.  IV,  c.  42,  §  8, 
requiring  an  affidavit  as  preliminary  to  a 
plea  in  abatement  for  misjoinder  to  set  forth 
the  place  of  residence  of  the  person  so  mis- 
joined).  See  also  infra,  text  and  notes  52, 
53,  71,  74-79. 

Not  domicile. —  As  qualification  of  voters 
see  Estopinal  v.  Michel,  121  La.  879,  881,  46 
So.  907,  19  L.  K.  A.  N.  S.  759  [folloiced  in 
Estopinal  v.  Voght,  121  La.  883,  885,  46  So. 
908 J.  In  statutes  relating  to  attachment  of 
property  of  non-resident  see  Lawson  v.  Ad- 
lard,  46  Minn.  243,  245,  48  N.  W.  1019.  In 
provisions  of  New  York  school  law  relating  to 
residence  of  children  see  People  v.  Hendrick- 
son,  54  Misc.  (N.  Y.)  337,  341,  104  N.  Y. 
Suppl.  122. 

Not  necessarily  domicile  see  Wallace  v. 
State,  147  Ind.  621,  623,  47  K  E.  13;  Cin- 
cinnati, etc.,  R.  Co.  V.  Ives.  3  N.  Y.  Suppl. 
895. 

"  Becomes  a  domicile  when  it  is  taken  up 
animo  manendi  "  see  Bouvier  L.  Diet,  [quoted 
in  Brown  d.  Boulden.  18  Tex.  431,  433]  ; 
Rindge  v.  Green,  52  Vt.  204,  206. 

Distinguished  from  domicile  see  Domicile, 
14  Cyc.  835.  Of  lesser  meaning  than  domi- 
cile, which  includes,  with  residence,  the  inten- 
tion to  remain  see  Long  r.  Ryan,  30  Gratt. 
(Va.)  718,  719,  720. 

50.  Shaeffer  v.  Gilbert,  73  Md.  66,  70,  20 
Atl.  434;  Tyler  r.  Murray,  57  Md.  418,  441; 
Anderson  L.  Diet,  [quoted  in  Wallace  v.  State, 
147  Ind.  621,  623,  47  N.  E.  13].  See  also  the 
various  titles  noted  in  the  cross-references. 

51.  Tyler  v.  Murray,  57  Md.  418,  441. 

As  domicile  see  supra,  text  and  note  49. 

Not  mere  place  of  business  see  Robinson  v. 
Morrison,  2  App.  Cas.  (D.  C.)  105,  124 
[quoted  in  Howard  Citizens'  Bank,  etc.,  Co., 
12  App.  Cas.  (D.  C.)  222,  234],  where  it  is 
said  that  one  "  cannot  be  a  resident  of  two 
distinct  places  at  the  same  time,"  but  that  he 
may  for  purposes  of  business  establish  him- 
self in  another  state  for  an  indefinite  period, 
away  from  his  family  and  remain  there  so 
continuously  as  to  make  himself  a  resident 
thereof  for  all  the  purposes  of  the  attachment 
laws  generally,  and  that  a  man's  residence  is 
where  he  actually  dwells  at  the  time,  not 
merely  where  he  may  carry  on  business 
regularlv. 

52.  Burrill  L.  Diet,  [quoted  in  Hall  v.  Hall, 
25  Wis.  600,  607]. 


"  Residence,  inhabitancy  or  domicil  .  .  .  al- 
though not  in  all  respects  precisely  the  same, 
they  are  nearly  so,  and  depend  upon  much  the 
same  evidence."  Thorndike  v.  Boston,  1  Mete. 
(Mass.)  242,  245  [quoted,  in  substance,  in 
Houghton  V.  Ault,  16  How.  Pr.  (N.  Y.)  77. 
85].  "In  legal  phraseology  residence  is  syn- 
onymous with  inhabitancy  or  domicile."  En- 
sign V.  Ensign,  54  Misc.  (N.  Y.)  291,  296. 
105  N.  Y.  Suppl.  918.  "The  terms  legal  resi- 
dence or  inhabitancy,  and  domicil  mean  the 
same  thing."  Crawford  v.  Wilson,  4  Barb. 
(N.  Y.)  504,  522  [quoted  in  People  v.  Piatt, 
50  Hun  (N.  Y.)  454,  462,  3  N.  Y.  SuppL 
367;  Houghton  v.  Ault,  16  How.  Pr.  (N.  Y.) 
77,  85].  Inhabitancy  and  residence  do  not 
mean  precisely  the  same  thing  as  domicile 
when  the  latter  is  applied  to  successions  to 
personal  estate,  but  they  mean  a  fixed  and 
permanent  abode,  a  dwelling  place  for  the 
time  being,  as  distinguished  from  a  mere  tem- 
porarv  locality  of  residence.  In  re  Wrigley, 
8  Wend.  (N.  "Y.)  134,  140  [quoted  in  Drew 
V.  Drew,  37  Me.  389,  393;  Barney  v.  Oelrichs, 
138  U.  S.  529,  533,  11  S.  Ct.  414,  34  L.  ed. 
1037].  "Permanence  is  declared  to  be  more 
strongh^  imported  by  the  term  '  inhabitancy  * 
than  by  '  residence.'  Residence,  nevertheless, 
and  even  domicil,  is  a  quality  which  endures, 
when  once  acquired,  until  changed  animo  et 
facto."  In  re  Hughes.  Tuck.  Surr,  (N.  Y. ) 
38,  39. 

Pretence:  Mere,  said  to  be  insufficient  see 
Trumbull  v.  Moss,  28  Conn.  253,  256,  257 
(where  it  is  said  that  "residing"  does  not 
import  mere  stopping  or  being  in  a  place)  ; 
Perrine  v.  Evans,  35  N.  J.  L.  221,  223  (where 
it  is  said  that  "  residence  "  is  always  a  place 
of  abode  and  never  denotes  merely  the  place 
where  a  man  is  or  happens  to  be).  Mere 
presence  sufficient  within  statute  see  In  re 
Doll,  47  Minn.  518,  521,  50  N.  W.  607,  hold- 
ing that  "  residing  in,"  in  a  statute  providing 
for  services  by  an  officer  "  residing  in  any  ad- 
joining county,"  is  not  restricted  to  an  actual 
personal  residence,  but  includes  the  case  of 
presence  in  the  county  for  the  purpose  of  trans- 
acting judicial  business  therein.  The  term  gen- 
erally imports  a  personal  presence.  Chinese 
Tax  Cases,  14  Fed.  338,  344,  8  Sawy.  384. 

In  U.  S.  Bankr.  Act  (1898),  §  7,  subd.  8, 
such  residence  as  will  insure  notice  by  mail 
to  the  creditor.  See  Weidenfeld  V:  Tillinghast, 
104  N.  Y.  Suppl.  902,  904. 

In  homestead  exemption  laws  meaning 
"  an  actual  residence  on  the  premises  as  a 
home  or  dwelling-place  "  see  Quehl  v.  Peter- 
son, 47  Minn.  13,  15,  49  K  W.  390. 

Of  minor  within  the  school-district  see  Yale 
r.  West  Middle  School  Dist.,  59  Conn.  489,, 
491,  22  Atl.  295,  13  L.  R.  A.  161;  People  v. 
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removal;  an  abode  or  dwelling;  a  habitation;  hence,  the  place  where  anything 
permanently  rests ;  the  abode,  or  dwelling  place,  as  distinguished  from  a  mere 
locality  of  existence;  the  place  of  abode,  a  dwelling,  a  habitation,  the  act  of 
abiding  in  a  place  for  some  continuance  of  time ;  ^®  place  of  abode ;  ^"  a  dweli- 


Hendriekson,  54  Misc.  (N.  Y.)  337,  341,  104 
N.  Y.  Suppl.  122. 

By  occupation. —  To  reside  upon  a  farm,  al- 
though living  on  adjoining  property,  within 
Mich.  Comp.  Laws,  §  3990,  relating  to  set- 
tler's license  see  Hedley  v.  Leonard,  35  Mich. 
71,  76. 

53.  Century  Diet,  [quoted  in  Brisenden  V. 
Chamberlain,  53  Fed.  307,  311]. 

Made  up  of  fact  and  intention. — There  must 
be  the  fact  of  abode  and  the  intention  of  re- 
maining. Wright  V.  Genesee  Cir.  Judge,  117 
Mich.  244,  245,  75  N".  W.  465,  describing  resi- 
dence for  jurisdiction  in  divorce. 

"A  fad  easily  ascertained"  see  Brisenden 
V.  Chamberlain,  53  Fed.  307,  311. 

A  question  of  intent  (see  Juries,  24  Cyc. 
200  text  and  note  12  [quoted  in  State  v. 
Wimby,  119  La.  139,  141,  43  So.  984,  121  Am. 
St.  Rep.  507,  12  L.  R.  A.  N.  S.  98] ;  Casey's 
Case,  1  Ashm.  (Pa.)  126)  ;  when  synonymous 
with  domicile  (see  Cannon's  Estate,  15  Pa. 
Co.  Ct.  312,  314). 

Intention  will  be  conclusively  inferred  so 
far  as  it  may  be  a  necessary  element  of  resi- 
dence. North  Yarmouth  v.  West  Gardiner, 
58  Me.  207,  210,  211,  4  Am.  Rep.  279. 

Residence  of  non  compos  may  be  controlled 
bv  guardian.  Brookover  v.  Kase,  41  Ind.  App. 
102,  83  N.  E.  524,  525. 

Duration  implied  see  Trumbull  v.  Moss,  28 
Conn.  253,  256  (where  it  is  said  that  "resid- 
ing "  in  common  understanding  does  not  im- 
port mere  stopping  or  being  in  a  place,  but 
abiding  in  it  for  some  continuance  of  time)  ; 
Shaeffer  v.  Gilbert,  73  Md.  66,  69,  20  Atl. 
434;  Kroge  v.  Modern  Brotherhood  of 
America,  126  Mo.  App.  693,  701,  105  S.  W.  685 
(where  it  is  said  that  the  word  may  refer  to 
a  transient  or  temporary  or  to  a  fixed  or  set- 
tled abode)  ;  Coleman  v.  Territory,  5  Okla. 
201,  208,  47  Pac.  1079  (where  it  is  said  that 
the  term  indicates  permanency  of  occupation  as 
distinct  from  lodging  or  boarding  or  temporary 
occupation)  ;  Juries,  25  Cyc.  200,  201  note 
12  [cited  in  State  v.  Wimby,  119  La.  139,  141, 
43  So.  984,  121  Am.  St.  Rep.  507,  12  L.  R.  A. 
N.  S.  98]  (where  it  appears  that  the  word 
may  imply  permanency  or  an  indefinite 
period) . 

Not  necessarily  permanent  see  Wallace  v. 
State,  147  Ind.  621,  623,  47  N.  E.  13. 

"  Generally  transient  in  its  nature "  see 
Bouvier  L.  Diet,  [quoted  in  Brown  v.  Boul- 
den,  18  Tex.  431,  433]  ;  Rindge  v.  Green,  52 
Vt.  204,  206. 

54.  Webster  Diet,  [quoted  in  People  v. 
Piatt,  50  Hun  (N.  Y.)  454,  470,  4  N.  Y. 
Suppl.  367]. 

55.  Roosevelt  v.  Kellogg,  20  Johns.  (N.  Y.) 
208,  211  [quoted  in  In  re  Hughes,  Tuck. 
Surr.  (N.  Y. j  38,  where  the  definition  is  said 
to  be  "  only  modified "  in  Frost  v.  Brisbin, 
19  Wend.  (N.  Y.)  11,  13,  32  Am.  Dec.  423]. 

Cannot  be  referred  to  an  occasional  and 
temporary  purpose  see  Bempde  i\  Johnstone, 
[104] 


3  Ves.  Jr.  198,  201,  30  Eng.  Reprint  967 
[cited  in  Wanzer  Lamp  Co.  v.  Woods,  13  Ont. 
Pr.  511,  513]. 

Requires  the  animus  residendi  see  Whit- 
horn V.  Thomas,  8  Jur.  1008,  1010,  14  L.  J. 
C.  P.  38,  1  Lutw.  Reg.  Cas.  125,  7  M.  &  G.  1, 
8  Scott  N.  R.  7'83,  49  E.  C.  L.  1  [cited  in 
Wanzer  Lamp  Co.  v.  Woods,  13  Ont.  Pr.  511, 
513]. 

Change  of  residence. —  In  order  to  accom- 
plish a  change  of  residence,  there  must  be 
not  only  the  intention  to  change  but  the  fact 
of  removal.  Neither  is  sufficient  without  the 
other.  Adams  v.  Evans,  19  Kan.  174,  176 
[cited  in  Hatch  v.  Smith,  6  Kan.  App.  645, 
49  Pac.  698,  699].  "Residence  is  lost  by 
leaving  the  place  where  one  has  acquired  a 
permanent  home,  and  removing  to  another 
place  animo  non  revertendi,  and  is  gained  by 
remaining  in  such  new  place  animo  manendi.'' 
Tracy  v.  Tracy,  62  N.  J.  Eq.  807,  810,  48 
Atl.  533,  describing  residence  for  purposes 
of  divorce.  "  The  inquiry  is,  quo  animo,  the 
party  either  moved  to  or  from  the  state."  In 
re  Casey,  1  Ashm.  (Pa.)  126.  Change  of 
place  for  a  temporary  purpose  with  an  inten- 
tion  to  return  is  not  a  change  of  residence 
within  laws  relating  to  attachment  and  otiier 
subjects  of  domestic  policy.  Stratton  v.  Brig- 
ham,  2  Sneed  (Tenn.)  420,  422. 

May  be  abandoned  or  lost  without  acquir- 
ing another.  North  Yarmouth,  v.  West  Gar- 
diner, 58  Me.  207,  210,  4  Am.  Rep.  279; 
Jefferson  v.  Washington,  19  Me.  293,  302; 
Exeter  v.  Brighton,  15  Me.  58,  61. 

A  soldier  in  the  field  retains  the  residence 
from  which  he  has  come.  He  has  no  resi- 
dence in  the  field.  Graham  v.  Com.,  51  Pa. 
St.  255,  258,  88  Am.  Dec.  581. 

Logging  camp  is  not  a  residence  for  pur-  • 
poses  of  trustee  process  as  having  "  few 
abiding,  homelike  characteristics  and  quali- 
ties, especially  as  applicable  to  a  person  who 
is  found  to  have  a  home  or  abode  in  another 
place."    Rindge  v.  Green,  52  Vt.  204.  208. 

Mere  physical  absence,  with  the  animus 
revertendi,  does  not  discontinue  residence  in  a 
place.  Reg.  r.  Abingdon  Union,  L.  R.  5 
Q.  B.  406,  409,  39  L.  J.  M.  C.  153.  22  L.  T. 
Rep.  N.  S.  603,  18  Wkly.  Rep.  981  [cited  in 
Edwards  V.  St.  John,  22  N.  Brunsw.  297, 
305]. 

56.  Long  V.  Ryan,  30  Gratt.  (Va.)  718, 
720;  Re  Eraser,  30  Nova  Scotia  272.  276. 
See  also  Cincinnati,  etc.,  R.  Co.  r.  Ivor.  3 
N.  Y.  Suppl.  895. 

So  defined  according  to  the  most  approved 
lexicographers  and  writcM-s  see  Cincinnati,  etc., 
R.  Co.  V.  Tvos.  3  N.  Y.  Suppl.  895;  In  re 
Eraser,  30  Nova  Scotia  272,  276. 

The  latter  part  of  the  definition  l>oginning 
"  the  act  "  is  also  given  in  La^v^<on  r.  Adlard. 
46  j\rinn.  243,  245,^48  N.  W.  1019.  so  defining 
the  n'ord  "  in  its  popular  sense." 

57.  Middlebury  r.  Waltham,  6  Vt.  200, 
202. 
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jj^g.  58  place  of  abode,  dwelling;  a  place  of  abode,  a  place  where  a  person  lives; 
the  abode  or  place  where  one  actually  lives, a  dwelling;  habitation ;  place  of  dwell- 
ing, whether  permanent  or  temporary ;  the  home  or  place  of  abode  of  the  indi- 
vidual; the  place  of  abode;  dwelling;  or  habitation  for  some  continuance  of 
time ;  the  place  of  abode  or  the  act  of  dwelling  or  being  in  a  place  for  a  continu- 
ance of  time;  ^®  the  act  of  residing,  abiding,  or  dwelling  in  a  place  for  some  con- 
tinuance of  time ;  the  place  where  one  resides ;  ®^  the  act  or  state  of  being  seated 
or  settled  in  a  place;  the  dwelling  in  a  place  for  some  continuance  of  time,^''  for 
business  or  other  purposes;  '^^  the  home  or  habitation  fixed  in  any  place  without 
a  present  intention  of  removing  therefrom;  "'^  a  fixed  and  permanent  abode  or 
dwelling  place  for  the  time  being ;  ''^  a  fixed  and  permanent  abode,  a  dwelling- 
house  for  the  time  being,  as  contradistinguished  from  a  mere  temporary  locality 
of  existence ;     the  place  where  a  person  lives  and  has  his  fixed,  permanent  home 


58.  Graham  v.  Com.,  51  Pa.  St.  255,  258, 
88  Am.  Dec.  581. 

59.  Johnson  Diet,  [quoted  in  Reg.  v.  Ham- 
mond, 17  Q.  B.  772,  781,  16  Jur.  194,  21 
L.  J.  Q.  B.  153,  79  E.  C.  L.  772,  8  Eng.  L.  & 
Eq.  356]. 

Synonymous  with  "  dwelling-place "  and 
"  home "  see  Warren  v.  Thomaston,  43  Me. 
406,  418,  69  Am.  Dec.  69. 

60.  Mays  v.  State,  50  Tex.  Cr.  39 1^  392,  97 
S.  W.  703. 

"A  person  may  have  two  places  of  resi- 
dence, as  in  the  city  and  country."  In  re 
Newcomb,  192  N.  Y.  238,  250,  84  N".  E.  950. 
Where  a  person  lias  two  residences  at  differ- 
ent seasons  of  the  year,  that  will  be  deemed 
his  domicile  or  home  which  he  himself  selects 
or  describes  as  his  home  or  where  he  votes 
or  exercises  the  duties  of  a  citizen.  Burrill 
L.  Diet,  suh  verh.  "  Domicile  "  [quoted  in  Peo- 
ple V.  Putnam  County  Surrogate  Ct.,  36  Hun 
(N.  Y.)  218,  220,  16  Abb.  N.  Cas.  241].  One 
may  fix  his  residence  at  two  or  more  places 
and  elect  at  which  of  them  he  will  bring  an 
action.  Gulf,  etc.,  R.  Co.  v.  Overton,  (Tex. 
Civ.  App.  1907)  107  S.  W.  71,  79  [reversed 
on  other  grounds  in  (1908)  110  S.  W.  736]. 

In  separate  states  may  be  one's  domicile, 
residence,  and  place  of  business  (Robinson 
t;.  "Morrison,  2  App.  Cas.  (D.  C.)  105,  124 
[quoted  in  Howard  v.  Citizens'  Bank,  etc., 
Co.,  12  App.  Cas.  (D.  C.)  222,  234]);  domi- 
cile, settlement,  and  residence  (Cambridge  v. 
Charlestown,  13  Mass.  501;  Rindge  v.  Green, 
52  Vt.  204,  206)  ;  domicile  and  residence 
(Frost  V.  Brisbin,  19  Wend.  (N.  Y.)  11,  14, 
32  Am.  Dec.  423  [cited  in  Morgan  v.  Nunes, 
54  Miss.  308,  310]  ;  Weitkamp  v.  Loehr,  53 
N.  Y.  Super.  Ct.  79,  80,  11  N.  Y.  Civ.  Proc. 
36,  40). 

61.  Rosenzweig  v.  Wood,  30  Misc.  (N.  Y.) 
297,  299,  63  N.  Y.  Suppl.  447  [affirmed  in  52 
N.  Y.  App.  Div.  631,  65  N.  Y.  Suppl.  1144]. 

62.  Webster  Diet,  [quoted  in  Foot  v.  Har- 
ris, 2  Abb.  Pr.  (N.  Y.)  454,  457]. 

63.  In  re  Titterington,  130  Iowa  356,  358, 
106  N.  W.  761,  where  the  term  is  so  con- 
strued in  contradistinction  to  "  domicile." 

64.  Rindge  v.  Green,  52  Vt.  204,  208,  where 
such  is  said  to  be  the  well-defined  meaning 
of  the  term  in  law. 

65.  Griffin  v.  Woolford,  100  Va.  473,  479, 
41  S.  E.  949,  so  defining  "  habitancy  "  also. 

66.  Webster  Diet,  [quoted  in  Crawford  V. 
Wilson,  4  Barb.  (N.  Y.)  504,  520]. 


67.  Webster  Diet,  [quoted  in  People  v. 
Piatt,  50  Hun  (N.  Y.)  454,  470,  3  N.  Y. 
Suppl.  367;  Hall  v.  Hall,  25  Wis.  600,  607]. 

68.  Matter  of  Collins,  64  How.  Pr.  (N.Y.) 
63,  65,  adding:  "It  imports  not  only  per- 
sonal presence  in  a  place,  but  an  attachment 
to  it  by  those  acts  or  habits  which  express 
the  closest  connection  between  a  person  and 
a  place,  as  by  usually  sitting  or  lying  there." 

"  Citizenship  "  and  "  residence  "  regarded  as 
interchangeable. —  As  used  in  United  States 
statutes  of  March  3,  1887,  c.  373,  §§  1,  2, 
providing  for  jurisdiction  of  United  States 
courts  over  certain  causes  and  removal 
thereof  from  state  courts  see  Baughman  v. 
National  Water  Works  Co.,  46  Fed.  4,  6,  7. 
Of  corporations  see  infra,  text  and  notes  83- 
85. 

69.  Webster  Diet,  [quoted  in  Tazewell 
Countv  V.  Davenport,  40  111.  197,  205 ;  Bart- 
lett  v".  New  York,  5  Sandf.  (N.  Y.)  44,  47]. 

70.  Webster  Diet,  [quoted  in  Bartlett  t\ 
New  York,  5  Sandf.  (N.  Y.)  44,  47]. 

71.  Stratton  v.  Brigham,  2  Sneed  (Tenn.) 
420,  422,  so  defining  both  "  residence "  and 
"  domicile "  when  used  in  connection  with 
subjects  of  domestic  policy  such  as  taxation, 
settlement,  voting,  and  attachment. 

72.  In  re  Wrigley,  8  Wend.  (N.  Y.)  134, 
140,  defining  "  inhabitancy "  in  like  manner. 

Implies  an  established  abode  fixed  perma- 
nently for  a  time,  for  business  or  other  pur- 
poses, although  there  may  be  an  intent,  in 
the  future,  at  some  time  or  other  to  return 
to  the  original  domicile.  Morgan  v.  Nunes, 
54  Miss.  308,  310. 

"A  place  of  residence  in  the  common  law 
acceptation  of  the  term  means  a  fixed  and 
permanent  abode  and  dwelling  place  for  the 
time  being  as  contradistinguished  from  mere 
temporal  local  residence."  Silvey  v.  Lindsay, 
42  Hun  (N.  Y.)  116,  120. 

A  permanent  abode  as  distinguished  from  a 
temporary  sojourn,  within  the  meaning  of 
Indiana  tax  laws.  Brookover  v.  Kase,  41 
Ind.  App.  102,  83  N.  E.  524,  525. 

73.  Weitkamp  v.  Loehr,  53  N.  Y.  Super. 
Ct.  79,  82,  11  N.  Y.  Civ.  Proc.  36,  so  defining 
"  inhabitancy  "  also. 

Not  confined  to  the  dwelling-house  when 
applied  to  homestead  property,  but  may  in- 
clude furniture  connected  therewith  used  to 
make  the  home  more  comfortable  and  enjoy- 
able. Linn  v.  Ziegler,  68  Kan.  528,  531,  75 
Pac.  489. 
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and  principal  establishment;^^  the  place  where  a  person's  habitation  is  fixed 
without  any  present  intention  of  removing  therefrom ;  the  place  where  one 
resides ;  an  abode ;  a  dwelling  or  habitation ;  especially  a  settled  or  permanent 
home  or  domicile;  a  place  where  a  man's  habitation  is  fixed  without  any  present 
intention  of  moving  therefrom,  a  domicile;"  the  place  of  one's  domicile;  the 
place  where  a  man  establishes  his  abode  and  makes  the  seat  of  his  property  and 
exercises  his  civil  and  political  rights;  the  place  where  one  habitually  sleeps; 
where  one  sleeps  and  lives;  the  place  where  a  man  is  chiefly  to  be  found. Of 
a  corporation,  its  chief  office  or  place  of  business ;  the  place  where  the  real  trade 
or  business  is  carried  on;  in  another  sense,  its  citizenship.^-^  (Residence:  Actual 
Residence  —  As  Adverse  Possession,  see  Adverse  Possession,  1  Cyc.  985;  Dis- 
tinguished From  Place  of  Business,"  see  Attachment,  4  Cyc.  432.  Choice  of 
Place  as  Constitutional  Right,  see  Constitutional  Law,  8  Cyc.  1106.  Defined  — 
In  General,  see  Attachment,  4  Cyc.  432;  As  Electoral  Qualification,  see  Elec- 
tions, 15  Cyc.  290,  291  text  and  note  67;  In  a  State,  see  Elections,  15  Cyc.  291 
text  and  note  68.  Distinguished  From  —  Domicile,  see  Domicile,  14  Cyc.  835; 
Guardian  and  Ward,  21  Cyc.  24,  25  text  and  note  2;  Home,  see  Home,  21  Cyc. 
446  note  17.  In  Relation  to  Administration  of  Decedent's  Estates  —  Residence 
of  Administrator  Proposed,  as  Affecting  Eligibility,  see  Executors  and  Admin- 
istrators; 18  Cyc.  95-96  text  and  notes  31-37;  Residence  of  Creditors  as  Affecting 
Priority  of  Claims,  see  Executors  and  Administrators,  18  Cyc.  556;  Residence 
of  Decedent  as  Affecting  Jurisdiction  Over  Estate,  see  Executors  and  Adminis- 
trators, 18  Cyc.  152  text  and  note  98;  Residence  of  Executor  as  Affecting  Com- 
petency, see  Executors  and  Administrators,  18  Cyc.  162  note  79;  Residence 
of  Executor  as  Affecting  Requirement  of  Bond,  see  Executors  and  Adminis- 
trators, 18  Cyc.  129  text  and  note  56 ;  Residence  of  Family  or  Widow  as  Affecting 
Right  to  Allowance,  see  Executors  and  Administrators,  18  Cyc.  385-386 
text  and  notes  36-39.  In  Relation  to  —  Adverse  Possession,  see  Adverse  Pos- 
session, 1  Cyc.  985;  Affidavits,  Residence  of  Officer,  see  Affidavits,  2  Cyc. 


Synonymous    with    "  dwelling-house "  as 

used  in  a  statute  providing  for  service  at  the 
"  residence "  see  Foot  v.  Harris,  2  Abb.  Pr. 
(K  Y.)  454,  457. 

74.  Burrill  L.  Diet,  sub  ve?'!).  "  Domicile " 
[quoted  in  People  v.  Putnam  County  Surro- 
gate's Ct.,  36  Hun  (N.  Y.)  218,  220,  16  Abb. 
N.  Cas.  241],  where  it  is  said  also  that  the 
word  has  much  the  same  significance  as 
"  domicile." 

75.  Tracy  v.  Tracy,  62  N.  J.  Eq.  807,  810, 
48  Atl.  533. 

76.  Wright  v.  Genesee  Cir.  Judge,  117 
Mich.  244,  245,  75  N.  W.  465,  construing 
the  word  with  reference  to  requirements  for 
divorce. 

77.  Matter  of  Zerega,  20  N.  Y.  Suppl.  417, 
418,  1  Pow.  Surr.  209. 

78.  Bouvier  L.  Diet,  [quoted  in  Crawford 
V.  Wilson,  4  Barb.  (N.  Y.)  504,  520;  Hall  v. 
Hall,  25  Wis.  600,  607]. 

Domicile,  or  not,  see  supra,  text  and  note 
49. 

79.  Chase  i\  Miller,  41  Pa.  St.  403,  420 
[quoted  only  to  and  including  "  property  "  in 
Wanzer  Lamp  Co.  v.  Woods,  13  Ont.  Pr.  511, 
512],  so  defining  the  term  as  synonymous,  as 
a  voter's  qualification,  with  "  domicil." 

Defined  by  Kansas  statutes  as  "  the  place 
adopted  by  a  person  as  his  place  of  habita- 
tion, and  to  which  whenever  he  is  absent  he 
has  the  intention  of  returning;"  also  for  vot- 
ing purposes  "  the  place  where  a  married 
man's  family  resides."  Hatch  V.  Smith,  6 
Kan.  App.  645,  49  Pac.  698,  699. 


80.  Wanzer  Lamp  Co.  v.  Woods,  13  Ont. 
Pr.  511,  513. 

"  Place  where  a  man  sleeps "  a  possible 
interpretation  in  some  cases  see  Attenborough 
V.  Thompson,  2  H.  &  N.  559,  563,  3  Jur. 
N.  S.  1307,  27  L.  J.  Exch.  23,  6  Wkly.  Rep. 
135. 

81.  Cesena  Sulphur  Co.  v.  Nicholson,  1 
Ex.  D.  428,  452,  45  L.  J.  Exch.  821,  35  L.  T. 
Rep.  N.  S.  275,  25  Wkly.  Rep.  71. 

82.  Attenborough  v.  Thompson,  2  H.  &  N. 
559,  563,  3  Jur.  N.  S.  1307,  27  L.  J.  Exch. 
23,  6  Wkly.  Rep.  135,  so  construing  the  word 
as  used  in  17  &  18  Vict.  c.  36,  §  1,  requiring 
an  affidavit  of  the  residence  of  every  attesting 
witness  to  a  bill  of  sale. 

83.  Eichhorn  i:  Louisville,  etc.,  R.  Co..  112 
Ky.  338,  342.  65  S.  W.  797,  23  Ky.  L.  Rop. 
1640. 

84.  Cesena  Sulphur  Co.  v.  Nicholson,  1 
Ex.  D.  428,  452,  45  L.  J.  Exch.  821,  35  L.  T. 
Rep.  N.  S.  275,  25  Wkly.  Rep.  71. 

85.  See  Bauglmian  v.  National  Water- 
works Co.,  46  Fed.  4,  5,  a  case  under 
the  removal  acts,  where  it  is  said :  "  Tak- 
ing the  decisions  of  the  supremo  court 
ever  since  it  annoiinced  this  doctrine  up  to 
the  122  U.  S.  Reports,  it  has  always  main- 
tained that  tlio  terms  *  citizonsliip  '  and  *  resi- 
dence '  in  resix'ct  of  corporations  are  synony- 
mous; that  tliey  moan  one  and  the  same 
thing;  that  '  rosidonco '  is  insoinirabh^  from 
'citizenship;'  that  the  charter  fixes  citizen- 
ship, and  residence  and  citizxMiship  are  one 
and  the  same  thing  in  their  legal  import." 
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21,  30;  Aliens,  as  Qualification  For  Naturalization,  see  Aliens,  2  Cyc.  112  note  20» 
In  Relation  to  Animal  Property  —  Residence  of  Owner  of  Animal,  to  Be  Stated 
in  Certificate  of  Registration  of  Brand,  see  Animals,  2  Cyc.  326;  Residence  of 
Taker  of  Estray,  see  Animals,  2  Cyc.  360  note  90.  In  Relation  to  Appeals  — 
Residence  of  Appellant,  Affecting  Right  of  Appeal,  see  Appeal  and  Error, 
2  Cyc.  634  text  and  note  75 ;  Residence  of  Surety  on  Appeal-Bond,  as  Qualifica- 
tion, see  Appeal  and  Error,  2  Cyc.  831  text  and  note  1,  note  2;  Residence  of 
Surety  Required  to  Be  Stated  in  Undertaking,  see  Appeal  and  Error,  2  Cyc. 
838  note  32.  In  Relation  to  —  Appearances,  see  Appearances,  3  Cyc.  516,  517 
text  and  notes  4,  5,  521-522  text  and  notes  12,  13,  14-16,  522,523  text  and  notes 
17-19;  Arrest  in  Civil  Actions,  see  Arrest,  3  Cyc.  901,  916;  Assignments,  Effect 
of  Residence  of  Debtor  Upon  Diligence  of  Assignee  of  Claim,  see  Assignments, 
4  Cyc.  84  note  10;  Assignments  For  Benefit  of  Creditors,  Residence  of  Insolvent 
as  Affecting  Right  to  Assign,  see  Assignments  For  Benefit  of  Creditors, 

4  Cyc.  130  note  31,  159  note  48.  In  Relation  to  Attachment — ^  Residence  of 
Deceased  Owner  of  Property,  see  Attachment,  4  Cyc.  413;  Residence  of  Defend- 
ant, see  Attachment,  4  Cyc.  430-436  text  and  notes  81-13,  462,  489,  510,  512, 
525 ;  Residence  of  Parties  in  Cases  Involving  Foreign  Corporations,  see  Foreign 
Corporations,  19  Cyc.  1331-1332  text  and  notes  87-99,  1332,  1333  text  and 
notes  1,  2,  1333  text  and  notes  6,  7,  1334  text  and  notes  8-10,  15;  Residence  of 
Plaintiff  Affecting  Affidavit,  see  Attachment,  4  Cyc.  406,  488,  511;  Residence 
of  Surety  on  Bond  as  Qualification,  see  Attachment,  4  Cyc.  535-536  text  and 
note  11.    In  Relation  to  —  Bastardy,  as  Basis  of  Jurisdiction,  see  Bastards, 

5  Cyc.  645;  Bonds,  see  Appeal  and  Error,  2  Cyc.  831  text  and  notes  1,  2, 
838  note  32;  Attachment,  4  Cyc.  535-536  text  and  note  11;  Bonds,  5  Cyc.  732 
text  and  notes  26,  27;  Executors  and  Administrators,  18  Cyc.  129  text  and 
note  56;  Bounty,  see  Bounties,  5  Cyc.  991  note  84;  Champerty,  Residence  of 
Grantor,  see  Champerty  and  Maintenance,  6  Cyc.  875-876  text  and  note  16; 
Chattel  Mortgages,  of  Mortgagor  as  Place  of  Record,  see  Chattel  Mortgages, 

6  Cyc.  1083-1084  text  and  notes  72-75,  1084  text  and  notes  79,  80,  1084,  1085 
text  and  notes  81-86.  In  Relation  to  Citizenship  —  As  Affecting  Expatriation, 
see  Citizens,  7  Cyc.  146  text  and  note  43;  As  Qualification,  see  Citizens,  7  Cyc. 
134  note  3,  141  note  28.  In  Relation  to  Commercial  Paper  —  Residence  of 
Accepter  or  Maker,  Abandonment,  see  Commercial  Paper,  7  Cyc.  1180;  Resi- 
dence of  Accepter  or  Maker  as  Place  of  Presentment  For  Payment,  see  Commer- 
cial Paper,  7  Cyc.  989-991  text  and  notes  82,  83-86,  991  text  and  notes  88,  89, 
992-995  text  and  notes  91-3;  Residence  of  Drawee  of  Bill  as  Place  of  Presentment 
For  Acceptance,  see  Commercial  Paper,  7  Cyc.  754  note  92;  Residence  of  Party 
to  Be  Charged  as  Place  to  Give  Notice  of  Dishonor,  see  Commercial  Paper,  7  Cyc. 
1081  text  and  note  32,  1091,  1094  text  and  notes  69-71,  75,  76,  1095,  1117,  1120, 
8  Cyc.  244.  In  Relation  to  Continuance,  Residence  of  Witness,  see  Continu- 
ances IN  Criminal  Cases,  9  Cyc.  181  text  and  notes  24-26.  In  Relation  to 
Corporations  —  Residence  of  Corporation,  in  General,  see  Foreign  Corpora- 
tions, 19  Cyc.  1219  text  and  note  71;  Residence  of  Corporation  as  Affecting 
Garnishment  of  Its  Stock,  see  Foreign  Corporations,  19  Cyc.  1338  text  and 
notes  46-48 ;  Residence  of  Corporation  For  Purposes  of  Jurisdiction  Generally, 
see  Foreign  Corporations,  19  Cyc.  1324;  Residence  of  Creditor  as  Affecting 
Attachment  of  Property  of  Domestic  Corporation,  see  Foreign  Corporations, 
19  Cyc.  1334  text  and  note  15;  Residence  of  Creditor  as  Affecting  Attachment  of 
Property  of  Foreign  Corporation,  see  Foreign  Corporations,  19  Cyc.  1332- 
1333  text  and  notes  1,2;  Residence  of  Creditor  of  Foreign  Corporation  as  Affecting 
Attachment  of  Its  Property  For  His  Debt  to  Plaintiff,  see  Foreign  Corpora- 
tions, 19  Cyc.  1334  text  and  notes  8-10;  Residence  of  Debtor,  as  Affecting  Attach- 
ment For  Debt  to  Foreign  Corporation,  see  Foreign  Corporations,  19  Cyc.  1333 
text  and  notes  6,  7;  Residence  of  Defendant  as  Affecting  Garnishment  of  Foreign 
Corporation,  see  Foreign  Corporations,  19  Cyc.  1336-1337  text  and  notes 
34-37,  1337  text  and  note  44;  Residence  of  Director,  as  Qualification  For  Office, 
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see  Corporations,  10  Cyc.  737  text  and  notes  24-2G;  Residence  of  Foreign  Cor- 
poration as  Affecting  Garnishment,  see  Foreign  Corporations,  19  Cyc.  1337 
text  and  notes  40,  41;  Residence  of  Foreign  Corporation  as  Affecting  Jurisdiction 
in  Actions  Generally,  see  Foreign  Corporations,  19  Cyc.  1343-1345,  text  and 
notes  77-87,  1348  text  and  note  8;  Residence  of  Foreign  Corporation  as  Pre- 
requisites to  Operations  in  State,  see  Commerce,  7  Cyc.  445  note  70;  Residence 
of  Foreign  Corporation  For  Purposes  of  Attachment,  see  Foreign  Corporations, 
19  Cyc.  1331-1332  text  and  notes  94-99;  Residence  of  Incorporators,  Required 
to  Be  Stated  in  Certificate  of  Incorporation,  see  Corporations,  10  Cyc.  225; 
Residence  of  Officers,  as  Affecting  Attachment  of  Property  of  Foreign  Corpora- 
tion, see  Foreign  Corporations,  19  Cyc.  1332  text  and  note  96;  Residence  of 
Officers  of  Foreign  Corporations  as  Affecting  Jurisdiction,  see  Foreign  Corpora- 
tions, 19  Cyc.  1345  text  and  note  91,  1348  text  and  note  9;  Residence  of  Plaintiff 
in  Action  Against  Foreign  Corporation  as  Affecting  Jurisdiction,  see  Foreign 
Corporations,  19  Cyc.  1338  text  and  note  51,  1339  text  and  note  53,  1340  text 
and  notes  59-63,  1341  text  and  notes  66,  67,  69,  70,  1342-1343  text  and  notes 
72-74,  1344  text  and  notes  82,  83,  1345,  text  and  note  94, 1346  text  and  notes  95, 
97 ;  Residence  of  Shareholders  Not  Affecting  Citizenship  of  Corporation,  see  Cor- 
porations, 10  Cyc.  150  text  and  note  44.  In  Relation  to  —  Costs,  as  Affecting 
Requirement  of  Security,  see  Costs,  1 1  Cyc.  170,  219  text  and  notes  74-77 ;  Courts,  as 
Basis  of  Jurisdiction,  see  Courts,  11  Cyc.  667,  670,  863;  Venue;  Creditors'  Suits, 
Residence  of  Debtor,  see  Creditors'  Suits,  12  Cyc.  11,  34  note  81;  Depositions, 
Residence  of  Witnesses,  Required  to  Be  Stated  in  Notice,  see  Depositions,  13 
Cyc.  902 ;  Divorce,  Residence  of  Party  as  Basis  of  Jurisdiction,  see  Divorce, 

14  Cyc.  584.  In  Relation  to  Domicile  —  In  General,  see  Domicile,  14  Cyc. 
831;  Distinguished  From  Domicile,  see  Domicile,  14  Cyc.  835;  Guardian  and 
Ward,  21  Cyc.  24-25  text  and  note  2;  Generally  Synonymous  in  Statutes 
Relating  to  Appointment  of  Guardian,  see  Guardian  and  Ward,  21  Cyc.  25  text 
and  note  3.    In  Relation  to  Elections,  as  QuaHfication  For  Voter,  see  Elections, 

15  Cyc.  290.  In  Relation  to  Exemptions  —  Affecting  Right  to  Exemption,  seb 
Exemptions,  18  Cyc.  1406;  Affecting  Right  to  Exemption  of  Persons  From  Service 
of  Process,  see  Process,  32  Cyc.  491  text  and  notes  41,  42,  492-494  text  and 
notes  45,  56,  494-495  text  and  notes  58-62.  In  Relation  to  Garnishment  —  As 
Affecting  Jurisdiction,  see  Garnishment,  20  Cyc.  1035  text  and  notes  44-47; 
Residence  of  Corporation,  as  Affecting  Garnishment  of  Its  Stock,  see  Foreign 
Corporations,  19  Cyc.  1338  text  and  notes  46-48;  Residence  of  Foreign  Cor- 
poration, see  Foreign  Corporations,  19  Cyc.  1337,  text  and  notes  40,  41;  Resi- 
dence of  Garnishee,  Required  to  Be  Shown  in  Affidavit,  see  Garnishment,  20 
Cyc.  1040  text  and  note  63;  Residence  of  Plaintiff  and  Defendant,  see  Garnish- 
ment, 20  Cyc.  1041  note  63;  Residence  of  Principal  Defendant  as  Affecting  Gar- 
nishment of  Foreign  Corporation,  see  Foreign  Corporations,  19  Cyc.  1336-1337 
text  and  notes  34-37,  1337  text  and  note  44.  In  Relation  to  Guardian  and 
Ward  —  In  General,  Synonymous  With  Domicile  in  Statutes  Relating  to  Appoint- 
ment of  Guardian,  see  Guardian  and  Ward,  21  Cyc.  25  text  and  note  3;  Not 
Always  Convertible  With  Domicile,  see  Guardian  and  Ward,  21  Cyc.  24-25  text 
and  note  2 ;  Residence  of  Guardian  as  Affecting  Eligibility  to  Office,  see  Guardian 
AND  Ward,  21  Cyc.  37  text  and  notes  9-11;  Residence  of  Minor,  as  Affecting 
Jurisdiction  to  Appoint  Guardian,  see  Guardian  and  Ward,  21  Cyc.  24-25  text 
and  notes  97-7.  In  Relation  to  Homesteads  —  Acquisition  by,  of  Homestead 
Claim,  see  Public  Lands,  32  Cyc.  833;  Actual  Place  of,  as  Subject  to  Homestead 
Right,  see  Homesteads,  21  Cyc.  471  text  and  note  28,  472  note  28;  As  Affecting 
Right,  in  General,  see  Homesteads,  21  Cyc.  470;  As  Means  of  Acquiring  Right, 
see  Homesteads,  21  Cyc.  470  text  and  note  24;  Character  of,  Constituted  by 
Occupancy,  see  Homesteads,  21  Cyc.  473  text  and  notes  46-49;  Use  of  Place  of 
Residence  as  Affecting  Property  Set  Apart  to  Survivors  as  Homestead,  see  Home- 
steads, 21  Cyc.  581;  Use  of  Property  as  Appurtenant  to  Residence,  see  Home- 
steads, 21  Cyc.  476;  Within  State,  of  Husband  or  Widow,  as  Affecting  Widow's 
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Homestead,  see  Homesteads,  21  Cyc.  564.  In  Relation  to  Indictment  —  As 
Proper  Description  of  Dwelling-House,  see  Larceny,  25  Cyc.  99  text  and  note  23  ; 
Of  Accused,  When  to  Be  Stated  in  Indictment,  see  Indictments  and  Infor- 
mations, 22  Cyc.  324.  In  Relation  to  Insolvency  —  Residence  of  Creditor,. 
Affecting  Result  of  Discharge  of  Insolvent,  see  Insolvency,  22  Cyc.  1348, 
1350,  1351  text  and  notes  29,  32;  Residence  of  Insolvent,  Affecting  Liability  to- 
Involuntary  Insolvency,  see  Insolvency,  22  Cyc.  1273  text  and  note  1 ;  Residence 
of  Insolvent,  Affecting  Right  to  Voluntary  Insolvency,  see  Insolvency,  22  Cyc. 
1266  note  55;  Residence  of  Insolvent,  as  Essential  to  Jurisdiction,  see  Insolvency, 
22  Cyc.  1266  notes  47,  55,  1353  note  47.  In  Relation  to  Interest  —  In  Hostile 
Territory  During  Civil  War  as  Suspending  Interest,  see  Interest,  22  Cyc.  1563 
note  42 ;  Of  Parties  to  Contract  For  Interest,  as  Bearing  on  Their  Intent  as  to 
Governing  Law,  see  Interest,  22  Cyc.  1477  note  42.  In  Relation  to  Judgments  — 
Of  Defendant  as  Affecting  Jurisdiction  in  Action  on  Foreign  Judgment,  see  Judg- 
ments, 23  Cyc.  1582,  1583  text  and  notes  70-73,  1584-1586  text  and  notes  76-88; 
Of  Defendant  as  Affecting  Jurisdiction  to  Render  Judgment,  in  General,  see 
Judgments,  23  Cyc.  687-689  text  and  notes  17-22,  689,  690  text  and  notes  24-28, 
693  text  and  notes  39,  40 ;  Of  Parties  to  Action  on  Foreign  Judgment,  see  Judg- 
ments, 23  Cyc.  1563  note  49.  In  Relation  to  Laches,  see  Equity,  16  Cyc.  167 
text  and  notes  56-58.  In  Relation  to  Licenses  —  As  Subject  of  Discrimination, 
see  Licenses,  25  Cyc.  610,611  text  and  notes  83-87;  Required  of  Applicant  For 
License  to  Sell  Intoxicating  Liquors,  see  Intoxicating  Liquors,  23  Cyc.  122. 
In  Relation  to  —  Life  Insurance,  as  Subject  of  Warranty  or  Condition,  see  Life 
Insurance,  25  Cyc.  808,  822,  875;  Limitations  of  Actions,  as  Affecting  Operation 
of  Statute,  see  Limitations  of  Actions,  25  Cyc.  985  note  23,  1022  text  and  note 
88,  1227,  1417,  1427;  Mandamus,  see  Mandamus,  26  Cyc.  434  note  14;  Marriage, 
Residence  of  Parties,  see  Marriage,  26  Cyc.  855  note  13.  In  Relation  to  Proc- 
ess—  As  Affecting  Redemption  From  Service,  see  Process,  32  Cyc.  491  text 
and  notes  41,  42,  492-494  text  and  notes  45,  46,  494,  495  text  and  notes  58-62; 
As  Affecting  Result  of  Acceptance  or  Acknowledgment  of  Service,  see  Process, 
32  Cyc.  450  text  and  notes  60-62;  As  Bearing  on  Proceedings  to  Establish  High- 
ways, see  Streets  and  Highways  ;  As  Bearing  on  Substituted  Service,  see  Proc- 
ess, 32  Cyc.  461  text  and  note  78,  463  text  and  note  88,  464  note  92,  465  text 
and  notes  11,  12,  466  text  and  notes  14-18,  468  text  and  note  31,  470  text  and 
notes  51-56,  471  text  and  notes  60,  61,  472  text  and  notes  63-65,  473  text  and 
note  79,  475  text  and  note  3,  475,  476  text  and  note  4,  477  text  and  notes  10,  11, 
478  text  and  notes  25-27,  480  note  41,  482  text  and  note  64,  488  text  and  note  11, 
504  text  and  note  29,  506  text  and  note  35;  As  Ground  For  Setting  Aside  For 
Defective  Service,  see  Process,  32  Cyc.  522  text  and  note  95 ;  As  Place  For  Leaving 
Copy,  see  Process,  32  Cyc.  462,  465  text  and  notes  8,  9;  Justices  of  the  Peace, 
24  Cyc.  523;  In  Defendant's  House  as  Quahfication  to  Receive  Copy,  see  Process, 
32  Cyc.  465  text  and  note  8;  Lack  of,  in  Any  Particular  County,  as  Affecting 
Service,  see  Process,  32  Cyc.  455  text  and  note  15 ;  Of  Infant  as  Affecting  Service, 
see  Infants,  22  Cyc.  679;  Service  in  Cross  Action  Against  Non-Resident,  see 
Process,  32  Cyc.  456  note  18.  In  Relation  to  PubHc  Lands  —  On  Homestead 
Claim,  see  Public  Lands,  32  Cyc.  833;  On  Lands  Granted  to  Individual  Indians, 
see  Indians,  22  Cyc.  134.  In  Relation  to  —  Set-Off,  see  Set-Off  and  Counter- 
claim; Taxation,  see  Taxation;  Venue,  in  General,  see  Venue.  Of  Absentee, 
see  Absentees,  1  Cyc.  202  text  and  note  2,  203  note  3,  208  text  and  note  97. 
Of  Alien,  see  Aliens,  2  Cyc.  84,  112  note  20.  Of  Attorney  —  Affecting  Exemp- 
tion From  Service  of  Process,  see  Process,  32  Cyc.  491  text  and  notes  41,  42; 
Removal  From  State  as  Ending  Relation  With  Ghent,  see  Attorney  and  Client, 
4  Cyc.  954  text  and  notes  40,  41.  Of  Grand  Juror,  as  Qualification,  see  Grand 
Juries,  20  Cyc.  1296.  Of  Husband  and  Wife  — As  Affecting  Property  Rights 
of  Wife,  see  Husband  and  Wife,  21  Cyc.  1366  text  and  note  93;  As  Domicile, 
Husband's  Right  to  Choose,  see  Husband  and  Wife,  21  Cyc.  1150.  Of  Indian, 
on  Individual  Grant,  see  Indians,  22  Cyc.  134.    Of  Infant  —  Affecting  Appoint- 
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ment  of  Guardian  Ad  Litem,  see  Infants,  22  Cyc.  637  text  and  notes  62-64; 
Affecting  Liability  of  Parent  to  Support  Child,  see  Parent  and  Child,  29  Cyc. 
1609;  Affecting  Right  of  Action  For  Injury  to  Child  or  Loss  of  Service,  see  Parent 
and  Child,  29  Cyc.  1639;  As  Jurisdictional  Requisite  to  Judicial  Emancipation, 
see  Infants,  22  Cyc.  518  text  and  note  53;  In  Relation  to  Substituted  Service, 
see  Infants,  22  Cyc.  679;  With  Parent,  see  Parent  and  Child,  29  Cyc.  1584 
text  and  notes  15,  16.  Of  Insane  Person  —  As  Relating  to  Venue  of  Commission 
in  Lunacy,  see  Insane  Persons,  22  Cyc.  1122  text  and  notes  55-57;  To  Be  Cer- 
tified in  Fixing  Liability  For  Removal  and  Maintenance  Upon  Poor  District, 
see  Insane  Persons,  22  Cyc.  1222  note  91.  Of  Judge  —  As  QuaHfication  For 
Office,  see  Judges,  23  Cyc.  510  text  and  note  46;  Bearing  on  Vacancy  of  Office, 
see  Judges,  23  Cyc.  507  text  and  note  40,  517  text  and  notes  20,  21,  22;  Of  Special 
Judge,  see  Judges,  23  Cyc.  607  text  and  notes  39,  40.  Of  ouror,  as  Qualification, 
see  Juries,  24  Cyc.  700;  Grand  Juries,  20  Cyc.  1296.  Of  Officers,  in  General, 
as  Qualification,  see  Officers,  29  Cyc.  1377.  Of  Pauper  — ■  As  Mode  of  Acquiring 
Settlement,  see  Paupers,  30  Cyc.  1092 ;  Liability  of  Place  of  Residence  For  Sup- 
port, see  Paupers,  30  Cyc.  1127  text  and  note  39,  1128.  Of  Real  Estate  Broker, 
see  Factors  and  Brokers,  19  Cyc.  188  note  75.  Of  Tenant,  as  Purpose  of  Lease, 
see  Landlord  and  Tenant,  24  Cyc.  1049  text  and  note  44.  Of  Wife  —  As  Aft"ect- 
ing  Her  Right  to  Sue  and  Be  Sued,  see  Husband  and  Wife,  21  Cyc.  1514  text 
and  note  17;  With  Husband,  see  Husband  and  Wife,  21  Cyc.  1366  text  and 
note  93.  Ordinary  Residence,  see  Ordinary,  29  Cyc.  1525  text  and  note  48. 
Private  Residence,  see  Private,  32  Cyc.  357  note  65.  See  also  Habitancy, 
21  Cyc.  354;  Habitation,  21  Cyc.  355;  Non-Residence,  29  Cyc.  1061;  Reside; 
Resident.) 

Resident.  As  an  adjective,  dwelling  or  having  abode  in  any  place,  living, 
inhabiting,  abiding,  residing;  ^®  also  used  in  the  sense  of  pertaining  to  resi- 
dents." As  a  noun,  a  dweller,  or  one  who  dwells  or  resides  permanently  in  a 
place,  or  who  has  a  fixed  residence,  as  distinguished  from  an  occasional  lodger  or 
visitor,  unless  the  statutory  signification  gives  to  the  term  when  used  in  a  par- 


86.  Worcester  Diet,  [quoted  in  Brisenden 
V.  Chamberlain,  53  Fed.  307,  311]. 

"  Having  his  home." —  The  word  has  been 
so  construed  as  used  in  Me.  Rev.  St.  c.  32, 
§  1,  relating  to  paupers.  Kennebunkport  v. 
Buxton,  26  Me.  61,  68. 

Never  synonymous  with  "  present "  in  any 
of  its  applications  see  Evans  v.  Perrine,  35 
N.  J.  L.  221,  223. 

"  Person  resident "  is  defined  to  be  one 
"  dwelling,  or  having  his  abode  in  any  place." 
Roosevelt  v.  Kellogg,  20  Johns.  (N.  Y.)  208, 
211  [quoted  in  Crawford  v.  Wilson,  4  Barb, 
(N.  Y.)  504,  520];  Drake  Attachm.  §  59 
[quoted  in  Munroe  v.  Williams,  37  S.  C.  81, 
86,  16  S.  E.  533,  19  L.  R.  A.  665]. 

"  Resident  brother "  as  used  to  classify 
certain  members  of  a  mutual  benefit  society 
was  held  not  to  refer  to  the  legal  residence 
of  members  so  described,  but  to  desig-nate 
one  who  at  the  time  of  claiming  benefits  is 
within  the  jurisdiction  of  the  '*  tribe."  Walsh 
V.  Consumnes  Tribe  No.  14  I.  O.  R.  M.,  108 
Cal.  496,  500,  41  Pac.  418. 

"  Resident  citizen." —  The  adjective  "  resi- 
dent "  preceding  "  citizen "  said  to  be  quite 
as  forcible  to  indicate  a  fixed  home  as  "  per- 
manent residence."  Powers  v.  Bryant,  7  Port. 
(Ala.)  9,  15. 

"  Resident  owners,"  as  petitioners  for  im- 
provement of  public  roads  under  Ohio  St. 
April  4,  1900,  means  residents  of  the  county 
and  not  merely  of  the  assessment  district. 


Alexander  v.  Baker,  74  Ohio  St.  258,  266,  268, 
78  N.  E.  366. 

"A  resident  pauper  is  one  who  has  a  legal 
settlement  in  some  town  in  the  state,  and  is 
residing  in  a  town  in  which  aid  is  needed, 
and  liable  to  be  removed  to  the  town  of 
legal  settlement,  or  to  an  order  of  removal 
to  such  town."  Topsham  v.  Williamstown, 
60  Vt.  467,  471,  12  Atl.  112. 

Resident  proprietor  as  used  in  Me.  St. 
(1844)  c.  123,  §  10,  relating  to  taxation  is 
defined  by  Me.  St.  (1849)  c.  131,  §  1,  as 
"  owner  or  occupant."  Hobbs  v.  Clements,  32 
Me.  67,  68. 

"  Inhabitant  or  usually  resident,"  in  Okla. 
St.  (1893)  §  4952,  excepting  from  the  period 
of  limitation  the  time  during  which  the  de- 
fendant is  not  "  an  inhabitant  or  usually  resi- 
dent within  the  territory,"  intends  '*  open 
public  residence  as  persons  ordinarily  reside 
in  and  inhabit  a  place,  living  and  moving 
about  in  the  ordinary  way,"  and  is  not  satis- 
fied by  occasional  returns  for  brief  periods  or 
retiring  or  living  secretly  or  in  a  concealed 
manner  in  the  territory  after  flight  there- 
from. Coleman  v.  Territory,  5  Okla.  201,  207, 
47  Pac.  1079. 

"  Ordinarily  resident  "  given  "  the  same  in- 
torpretalicni  as  'residence'  has  received  in 
settlement  and  election  cases "  see  Wanzer 
Lamp  Co.  r.  Woods,  13  Out.  Pr.  511,  513. 

87.  See  infra,  this  note. 

"  Resident  license "   as  used   in   Mo.  St. 
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ticular  connection,  a  meaning  different  from  its  grammatical  import  or  that 
which  it  usually  bears  in  common  parlance;  a  person  coming  into  a  place 
with  intent  to  establish  a  domicile  or  permanent  residence,  and  who  in  con- 
sequence actually  remains  there ;    one  who  resides  or  dwells  in  a  place  for  some 


(1905)  §  57,  providing  for  issue  of  a  resi- 
dent license  to  hunt,  means  state  license  to 
residents  of  the  county,  and  does  not  mean 
to  make  the  license  a  county  license.  State 
V.  Koock,  (Mo.  App.  1906)  96  S.  W.  721,  723. 

88.  Wanzer  Lamp  Co.  v.  Woods,  13  Ont. 
Pr.  511,  513,  so  defining  the  word  as  used  "  in 
ordinary  phraseology." 

A  word  which  has  different  meanings  ac- 
cording to  the  context  (Edwards  v.  St.  John, 
22  N.  Brunsw.  297,  305*) ,  and  the  purposes 
for  which  it  is  construed  (see  Mellish  v.  Van 
Norman,  13  U.  C.  Q.  B.  451,  455  Icited  in 
Ladouceur  v,  Salter,  6  Ont.  Pr.  305,  306] ) . 

"  The  term  .  .  .  has  not  a  technical  mean- 
ing. In  some  statutes,  and  for  some  pur- 
poses, it  means  one  thing;  in  other  statutes, 
and  for  other  purposes,  it  means  another 
thing."  U.  S.  V.  Nardello,  4  Mackey  (D.  C.) 
503,  512. 

Not  easy  to  define  satisfactorily  see  Brisen- 
den  V.  Chamberlain,  53  Fed.  307,  311. 

Perhaps  the  most  satisfactory  definition  is 

that  one  is  a  resident  of  a  place  from  which 
his  departure  is  indefinite  as  to  time,  definite 
as  to  purpose,  and  for  this  purpose  he  has 
made  the  place  his  temporary  abode.  Brisen- 
den  f.  Chamberlain,  53  Fed.  307,  311. 

Includes  women  where  no  reason  appears  to 
the  contrary,  as  in  local  option  as  to  the  sale 
of  intoxicants.  Blackwell  f.  State,  36  Ark. 
178,  183,  184. 

Applied  to  owner  living  upon  the  land  as 
distinguished  from  "  occupant "  in  tax  laws 
see  Toronto  Bank  v.  Fanning,  17  Grant  Ch. 
(U.  C.)  514,  516. 

"Actual  resident "  see  Rix  v.  McHenry,  7 
Cal.  89,  92  (holding  that  actual  and  not  con- 
structive presence  is  required  by  the  Cali- 
fornia Homestead  Act,  §  2 )  ;  Hamill  v.  Tal- 
bott,  81  Mo.  App.  210,  215  (holding  that 
actual  residence  is  required  for  purposes  of 
jurisdiction  in  divorce)  ;  Reg.  v.  Oxford  Uni- 
versity, L.  R.  7  Q.  B.  471,  473.  474  Idis- 
tinguished  in  People  V.  Piatt,  50  Hun  (N.  Y. ) 
454,  461,  3  N.  Y.  Suppl.  367]. 

Corporations  included  or  not. —  The  ordi- 
nary reference  of  the  word  is  to  a  natural 
person,  and  when  construed  otherwise  the  gen- 
eral purpose  and  spirit  of  the  law  must  re- 
quire it.  State  V.  Haight,  35  N.  J.  L.  279, 
283.  A  corporation  may  be  considered  as  a 
resident,  inhabitant,  or  citizen,  for  some  pur- 
poses, such  as  jurisdiction  and  venue.  State 
V.  Metz.  32  N.  J.  L.  199,  203  [cited  in  State 
V.  Haight,  supra].  Held  not  to  apply  to  cor- 
porations in  New  Jersey  statute  March  6, 
1863,  providing  that  residents  of  the  state 
cannot  be  taxed  for  property  belonging  to 
them  without  the  state.  State  v.  Metz,  supra 
[cited  in  State  v.  Haight,  supra] .  A  domestic 
corporation  must  be  a  resident  of  some  county 
within  the  meaning  of  N.  Y.  Const,  art.  6, 
§  14,  providing  that  the  jurisdiction  of 
county  courts  shall  not  extend  to  an  action 
in  which  any  person  not  a  resident  of  the 


county  shall  be  a  defendant.  Maisch  v.  New- 
York,  127  N.  Y.  App.  Div.  424,  426,  111 
N.  Y.  Suppl.  645.  Corporations  are  not 
residents  of  towns  except  by  construction,  in- 
dependently of  statutes  rendering  them  liable 
as  residents.  People  v.  Schoonmaker,  63 
Barb.  (N.  Y.)  44,  51. 

89.  Bouvier  L.  Diet,  [quoted  in  Houghton 
V.  Ault,  16  How.  Pr.  (N.  Y.)  77,  85];  U.  S. 
V.  Penelope,  27  Fed.  Cas.  No.  16,024,  2  Pet. 
Adm.  438,  adding:  "Under  this  intention 
he  takes  a  house,  or  lodgings,  as  one  fixed 
and  stationary,  and  opens  a  store,  or  takes 
any  step  preparatory  to  business,  or  in  exe- 
cution of  this  settled  intention."  Constru- 
ing the  term  as  used  in  non-intercourse  laws 
relating  to  San  Domingo,  the  report  seems 
to  show  a  quotation  from  Hylton  v.  Brown, 
12  Fed.  Cas.  No.  6,981,  1  Wash.  298,  where, 
however,  the  passage  does  not  appear. 

Intent  and  permanence. — ^As  defined  by 
Iowa  Code,  §  3076,  relating  to  exemptions, 
"Any  person  coming  into  the  state  with  the 
intention  of  remaining  shall  be  considered  a 
resident,"  within  the  meaning  of  the  chapter 
relating  to  exemptions,  and  this  has  been 
held  to  include  a  person  who  has  been  at  his 
intended  district  or  residence  but  a  few 
hours  stopping  in  a  tent,  without  any  fixed 
place  of  abode.  Cox  v.  Allen,  91  Iowa  462, 
469,  59  N.  W.  335.  Implies  a  less  fixed  and 
permanent  abode  than  "  inhabitant."  See 
Frost  V.  Brisbin,  19  Wend.  (N.  Y.)  11,  13, 
32  Am.  Dec.  423  [quoted  in  Tazewell  County 
V.  Davenport,  40  111.  197,  206  {cited  in  Mc- 
Farlane  v.  Cornelius,  43  Oreg.  513,  522,  73 
Pac.  325,  74  Pac.  468)].  As  affecting  juris- 
diction, the  word  "  involves  the  idea  both  of 
a  dweller  and  of  permanency."  Routenberg 
V.  Schweitzer,  50  N.  Y.  App.  Div.  218,  220, 
63  N.  Y.  Suppl.  746  [reversed  in  165  N.  Y. 
175,  177,  where,  without  objection  to  the 
proposition  above  quoted,  it  was  held  that 
Greater  N.  Y.  Charter,  §  1370,  subd.  3,  au- 
thorizes a  non-resident  defendant  having  a 
place  for  the  regular  transaction  of  business 
in  the  city  to  be  treated  as  a  resident].  The 
word  does  not  include,  within  the  meaning 
of  an  act  for  relief  against  absconding  debt- 
ors, one  who  comes  into  the  state  on  a  com- 
mercial venture,  without  any  intention  of 
settling  there.  Matter  of  Fitzgerald,  2  Cai. 
(N.  Y.)  318,  319  [cited  in  Houghton  v. 
Ault,  16  How.  Pr.  (N.  Y.)  77,  85;  Frost  v. 
Brisbin.  19  Wend.  (N.  Y.)  11,  13,  32  Am. 
Dec.  423].  In  relation  to  settlements  of 
paupers,  the  word  refers  to  a  locality  of 
existence  as  permanent  and  firmly  fixed  as 
is  legally  conveyed  by  the  word  '  domicile.'  " 
In  re  Hector,  24  N.  Y.  Suppl.  475,  481 
[quoted  in  Syracuse  v.  Onondaga  County,  25 
Misc.  (N.  Y.)  371,  375,  55  N.  Y.  Suppl.  634]. 
For  attachment  in  New  York,  one  who  has 
abandoned  his  native  land  and  is  living  in 
New  York  with  no  intention  of  going  else- 
where is  held  a  resident  of  that  state.  Heid- 
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time ;    inhabitant ;  one  who  resides  in  a  place ;     an  inhabitant,  one  who  resides 


enbach  v.  Schland,  10  How.  Pr.  (N.  Y.)  477, 

478.  "  He  is  not  said  to  be  resident  in  a 
place  who  comes  thither  with  a  purpose  of 
returning  immediately."  Brisenden  v.  Cham- 
berlain, 53  Fed.  ^07,  311.  "A  mere  transitory 
coming  for  a  special  purpose,  a  mere  transient 
visit,  does  not  fall  within  the  legal  meaning 
of  the  word  '  resident.'  He  must  have  the 
intent  of  staying,  or  abiding,  for  permanent 
purposes;  and  begin  it,  though  he  does  not 
continue  to  prosecute  it."  U.  S.  v.  Penelope, 
27  Fed.  Cas.  No.  16,024,  2  Pet.  Adm.  438. 
The  word  "  does  not  necessarily  import  per- 
manence, nor  yet  any  definite  stay."  La 
Pointe  V.  Grand  Trunk  R.  Co.,  26  U.  C.  Q.  B. 

479,  487.    See  also  infra,  text  and  note  91. 
"  Transient  is  the   opposite  of  resident. 

The  latter  describes  a  person  at  rest  in  a 
town,  while  the  former  describes  him  in  his 
passage  through  or  across  it."  New  Haven 
V.  Middlebury,  63  Vt.  399,  404,  21  Atl.  608, 
comparing  resident  and  transient  paupers. 

The  time  is  not  so  essential  as  intent  exe- 
cuted by  making  or  beginning  the  actual 
establishment,  though  it  is  abandoned  in  a 
shorter  or  longer  period.  U.  S.  v.  Penelope, 
27  Fed.  Cas.  No.  16,024,  2  Pet.  Adm.  438. 

Domicile. —  For  purposes  of  jurisdiction  in 
divorce,  the  word  contemplates  actual  resi- 
dence with  substantially  the  same  attributes 
as  are  attributed  to  domicile;  and  is  not  the 
place  where  the  defendant  in  fact  resides  for 
the  time  being  but  a  residence  of  a  fixed 
and  permanent  character.  Hamill  v.  Talbott, 
81  Mo.  App.  210,  215.  In  New  York  decisions 
relating  to  jurisdiction,  the  word  is  synony- 
mous with  "  domiciled  person."  Hunt  v. 
Hunt,  72  N.  Y.  217,  240,  28  Am.  Rep.  129 
[quoted  in  Hammond  v.  Hammond,  103  N.  Y. 
App.  Div.  437,  443,  93  N.  Y.  Suppl.  1]. 

Merely  doing  business  in  a  city  does  not 
constitute  the  person  a  resident.  Wallace 
■V.  Castle,  68  N,  Y.  370,  374. 

"  Resident  of  the  state "  is  one  who  re- 
sides permanently  or  for  a  time  in  the  state. 
It  is  error  to  define  the  word  as  used  in  re- 
lation to  attachment  as  "  one  who  has  a  fixed 
abode  within  the  state,  and  not  one  M'^hose 
residence  is  only  temporary,  or  who  is  so- 
journing in  the  state  for  a  temporary  pur- 
pose only,  with  the  intention  of  removing 
from  the  state  when  such  temporary  purpose 
is  performed."  Mann  v.  Taylor,  78  Iowa  355, 
362,  363,  43  N.  W.  220.  A  resident  within 
the  state  is  one  who  has  a  residence  of  a 
fixed  or  permanent  character.  Houghton  v. 
Ault,  16  How.  Pr.  (N.  Y.)  77,  85. 

"Resident  of  another  State."— In  Va.  St. 
March  17,  1856,  intended  to  protect  slave 
property,  and  subjecting  to  search  vessels 
owned  in  whole  or  in  part  by  any  citizen  or 
"  resident,"  of  another  state  and  about  to 
sail,  the  word  is  not  used  in  any  of  its 
ordinary  senses  but  to  indicate  those  whose 
non-residence  is  of  such  a  character  that  they 
are  not  amenable  to  the  process  of  the  courts 
of  the  state.  Baker  v.  Wise,  16  Gratt.  (Va.) 
139,  212,  213,  219. 

Compatible  with  absence. —  The  word  may 
be  applied  to  a  person  dwelling  abroad  but  re- 


taining residence  in  New  York.  De  Meli  v.  De 
Meli,  5  N.  Y.  Civ.  Proc.  306,  308  Icited  in 
Weitkamp  v.  Loehr,  UN.  Y.  Civ.  Proc.  36,  41]. 
"  One  who,  though  absent  in  person,  has  here 
his  home  and  permanent  abiding  place."  So 
defined  within  the  meaning  of  the  Virginia 
statutes  see  2  Barton  L.  Pr.  915  [quoted  in 
Griftin  v.  Woolford,  100  Va.  473,  479,  41 
S.  E.  949].  A  residence  where  one's  wife 
and  family  reside  and  to  which  one  can  re- 
turn at  any  time  has  been  held  sufficient  to 
confer  franchise.  Taylor  v.  St.  Mary  Abbott 
Parish,  L.  R.  6  C.  P.  309,  311,  1  Hopw.  &  C. 
421,  40  L.  J.  C.  P.  45,  23  L.  T.  Rep.  N.  S. 
493,  19  Wkly.  Rep.  100  [quoted  in  Edwards 
V.  St.  John,  22  N.  Brunsw.  297,  305]. 

90.  Ex  p.  Blumer  27  Tex.  734,  736. 

91.  Roosevelt  v.  Kellogg,  20  Johns.  (N.  Y.) 
208,  211  [doubted  in  Frost  v.  Brisbin,  19 
Wend.  (N.  Y.)  11,  13,  32  Am.  Dec.  423, 
where  it  is  said:  ''Approved  lexicogra.phers 
give  a  more  fixed  and  definite  character  to 
the  place  of  abode  of  one  than  of  the  other," 
which  "  frequently  imports  many  privileges 
and  duties  which  a  mere  resident  could  not 
claim  or  be  subject  to"]. 

Regarded  as  synonymous  with  inhabitant 
see  Helle  v.  Deerfield  Tp.,  96  111.  App.  642, 
643  (where  "resident"  is  said  to  be,  of  the 
two,  more  generally  used  in  this  country  and 
probably  the  better  understood)  ;  People  i\ 
Piatt,  50  Hun  (N.  Y.)  454,  458,  3  N.  Y. 
Suppl.  367  (defining  the  term  as  describing 
a  qualification  for  commissioners  of  quaran- 
tine); Bell  V.  Pierce,  48  Barb.  (N.  Y.)  51, 
53  (where  it  is  said,  in  connection  with  tax 
laws,  "  The  words  are  used  as  convertible 
terms")  ;  Ensign  v.  Ensign,  54  Misc.  (N.  Y.) 
291,  295,  296,  105  N.  Y.  Suppl.  917  (defining 
the  word  as  used  in  N.  Y.  Code  Civ.  Proc. 
§  1673)  ;  Matter  of  Walker,  54  Misc.  (N.  Y.) 
177,  180,  105  N.  Y.  Suppl.  890  (describing 
the  word  as  used  in  N.  Y.  Code  Civ.  Proc. 
§  2476,  subd.  1)  ;  Roosevelt  v.  Kellogg.  20 
Johns.  (N.  Y.)  208,  210  [cited  in  In  re  Wrlg- 
ley,  8  Wend.  (N.  Y.)  134,  140,  and  doubted 
in  Frost  v.  Brisbin,  19  Wend.  (N.  Y.)  11, 
13,  32  Am.  Dec.  423];  Drake  Attachm.  (7th 
ed.)  §  59  [quoted  in  Munroe  v.  Williams.  37 
S.  C.  81,  85,  86,  16  S.  E.  533,  19  L.  R.  A. 
6651;  Brown  r.  Boulden,  18  Tex.  431.  434; 
Ullman  i\  State,  1  Tex.  App.  220.  222. 
28  Am.  Rep.  405;  U.  S.  r.  The  Penelope.  27 
Fed.  Cas.  No.  16,024,  2  Pet.  Adm.  438 :  Wan- 
zer  Lamp  Co.  v.  Woods,  13  Out.  Pr.  511.  513, 
514. 

Distinguished  from  inhabitant  see  TazcNvell 
County  V.  Davenport,  40  111.  197.  207:  Har- 
vard College  r.  Gore,  5  Pick.  (Mass.)  370. 
372:  Frost  r.  Brisbin,  19  Wend.  ( N.  Y.)  11. 
13,  32  Am.  Dec.  423;  Abbott  L.  Diet,  [quoted 
in  Givanovich's;  Succession,  (La.  1897)  24 
So.  679,  680,  in  an  opinion  not  given  in  the 
report  in  50  La.  Ann.  625].  See  also  Isham 
r.  Gibbons,  1  Bradf.  Surr.  (N.  Y.)  60.  SI. 
wliero,  after  pointing  out  that  the  cases  hold- 
ing resident  and  inhabitant  synonymous  re- 
late to  statutes  legiilating  the  riglits  of  cred- 
itors with  a  leaning  toward  a  liberal  construc- 
tion in  their  favor  and  contemplating  actual 
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or  dwells  in  a  place  for  some  time;^^  one  who  has  a  residence  in  a  legal  sense 
one  who  has  a  seat  or  settlement  in  a  place,  one  who  dwells,  abides,  or  lives  in 
a  place      one  who  has  residence  in  a  place.^^    (See  Non-Resident,  29  Cye.  106; 
Reside;  Residence,  ante,  p.  1645,  and  Cross-References  Thereunder.) 

Resident  freeholder,  a  term  which  requires  that  both  residence  and 
freehold  be  in  that  locality  in  connection  with  which  the  term  is  used.^^  (See 
Feeeholder,  20  Cyc.  843.) 

Resident  householder,  a  term  of  doubtful  purport,  as  to  the  degree  of 
localization  implied.^^  (See  Exemptions,  18  Cyc.  1404;  Householder,  21  Cvc. 
1113.) 

Residuary  account,  in  Enghsh  practice,  the  account  which  every  execu- 
tor and  administrator  after  paying  the  debts  and  particular  legacies  of  the  deceased 
and  before  paying  ov^r  the  residuum  must  pass  before  the  Board  of  Inland  Rev- 
enue.^^  (See,  generally,  Accounts  and  Accounting,  1  Cyc.  351.  See  also 
Residue,  post,  p.  1659.) 

Residuary  bequest.  That  which  consists  of  the  residue  of  the  estate  and 
not  of  a  particular  article.^^  (Residuary  Bequest :  Generally,  see  Bequest,  5  Cyc. 
683;  Residuary  Legacy,  post,  p.  1659;  Residue,  post,  p.  1659;  Wills.  As 
Differing  in  Effect  From  Residuary  Devise,  see  Residue,  post,  p.  1661,  note  22.) 

Residuary  clause.  The  clause  in  a  will  by  which  that  part  of  the  prop- 
erty is  disposed  of  which  remains  after  satisfying  bequests  and  devises.^  (See 
Clause,  7  Cyc.  185;  Residue,  post,  p.  1659;  Wills.) 


residence  without  regard  to  domicile,  it  is 
said  that  as  far  as  the  New  York  laws  and 
constitution  generally  speak  of  residence,  the 
idea  of  a  fixed  and  permanent  dwelling  seems 
to  be  involved  and  is  suggested;  that  the 
meaning  of  residence,  as  that  of  domicile, 
has  been  confused  by  neglect  to  distinguish 
between  its  different  uses. 

"  '  Resident,*  *  domicile,'  *  citizen,'  and  '  in- 
habitant '  are  used  indiscriminately "  in 
nearly  all  cases  on  jurisdiction  for  judgment 
in  personam  "  to  signify  an  actual  permanent 
residence  which  has  not  been  actually  and  in 
good  faith  changed."  De  la  Montanya  v.  De 
la  Montanya,  112  Cal.  101,  127,  44  Pac.  345, 
53  Am.  St.  Rep.  165,  32  L.  R.  A.  82. 

92.  Burrill  L.  Diet,  [quoted  in  Brown  v. 
Ashbough,  40  How.  Pr.  (N.  Y.)  260,  263]. 

93.  Century  Diet,  [quoted  in  Brisenden  v. 
Chamberlain,  53  Fed.  307,  311]. 

94.  Burrill  L.  Diet,  [quoted  in  Brown  v. 
Ashbough,  40  How.  Pr.  (N.  Y.)  260,  263; 
Houghton  V.  Ault,  16  How.  Pr.  (N.  Y.)  77, 
85]. 

Compared  with  "  settler "  see  Hume  v. 
Gracy,  86  Tex.  671,  673,  27  S.  W.  584. 

95.  Bouvier  L.  Diet,  [quoted  in  Coleman  V. 
Territory,  5  Okla.  201,  208,  47  Pac.  1079]. 

96.  See  Pittsburgh,  etc.,  R.  Co.  v.  Indian- 
apolis, 147  Ind.  292,  295,  46  N.  E.  641; 
Kirkland  v.  Indianapolis  Bd.  of  Public  Works, 
142  Ind.  123,  129,  41  N.  E.  374;  State  v. 
Kokomo.  108  Ind.  74,  78,  8  N.  E.  718;  Damp 
V.  Dane.  29  Wis.  419,  427. 

97.  See  Ross  v.  Banta,  140  Ind.  120,  141 
(where  the  court  declined  to  decide  whether 
a  resident  of  Indiana  who  was  a  householder 
in  New  Mexico  was  a  "  resident  householder  " 
within  the  meaning  of  Ind.  Rev.  St.  (1881) 
§  703)  ;  Ross  v.  Banta,  (Ind.  1893)  34  N.  E. 
865,  871  (where  the  opinion,  which  seems 
identical  up  to  that  point  with  that  in  140 
Ind.  supra,  there  proceeds  to  argue  that  the 


householding  and  residence  must  have  the 
same  localization,  and  note  that  report  in 
140  Ind.  is  of  November  term,  1894,  while 
that  in  34  N.  E.  is  dated  September,  1893)  ; 
Mark  v.  State,  15  Ind.  98,  100  (holding  that 
the  term  applies  to  residents  of  the  state 
without  more  narrow  localization). 

98.  Black  L.  Diet. 

99.  Patterson  v.  Devlin,  McMull.  Eq.  (S.  C.) 
459,  468. 

"  Such  words  as  '  rest,'  *  residue,'  '  remain- 
der,' are  not  indispensable  to  a  residuary 
bequest "  see  Schouler  Wills  (3d  ed. ) ,  §  522 
[quoted  in  Prison  Assoc.  v.  Russell,  103  Va. 
563,  568,  49  S.  E.  966]. 

Effect. —  "A  general  residuary  bequest  car- 
ries with  it  everything  not  in  terms  disposed 
of,  and  with  .  .  .  exceptions  ...  in  con- 
nection with  the  subject  of  lapsed  and  void 
legacies,  everything  not  effectually  or  well 
disposed  of,  as  well  as  lapsed  legacies,  unless 
a  contrary  intent  clearly  appear  from  the 
will."  Woerner  Am.  L.  Adm.  (2d  ed.)  §  462 
[quoted  in  Prison  Assoc.  v.  Russell,  103  Va. 
563,  568,  49  S.  E.  966].  "  It  seems  to  be 
well  settled  that  a  residuary  bequest  as  to 
personal  estate  carries  not  only  everything 
not  attempted  to  be  disposed  of,  but  every- 
thing which  turns  out  not  to  have  been 
effectually  disposed  of,  as  void  legacies  and 
lapsed  legacies.  A  presumption  arises  in 
favor  of  the  residuary  legatee,  as  to  person- 
alty, against  every  other  person  except  the 
particular  legatee."  2  Redfield  Wills  (3d 
ed.)  115  [quoted  in  Prison  Assoc.  v.  Russell, 
103  Va.  563,  571,  49  S.  E.  966]. 

1.  Bouvier  L.  Diet,  [quoted  in  Jewett  v. 
Jewett,  21  Oho  Cir.  Ct.  278,  280,  12  Ohio 
Cir.  Dec.  131]. 

No  particular  form  of  expression  is  neces- 
sary to  constitute  a  residuary  clause  and  the 
words  therein  are  given  the  widest  possible 
scope  because  it  is  presumed  that  the  tes* 
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Residuary  devise,  a  devise  of  the  balance  of  the  whole  from  which  a 
previous  devise  or  devises  had  taken  a  part.^  (Residuary  Devise:  Generally,  see 
Devise,  14  Cyc.  284;  Residuary  Devisee;  Residuary  Legacy;  Residue;  Wills. 
As  Differing  in  Effect  From  Residuary  Legacy  or  Residuary  Bequest,  see  Residue, 
V08t,  p.  1661  note  22.) 

Residuary  devisee.  The  person  to  whom  the  residue  of  a  testator's  estate 
is  devised  after  satisfying  previous  devises.^  (See  Devisee,  14  Cyc.  385;  Resid- 
uary Legatee,  and  Cross-References  Thereunder;  Residue;  Wills.) 

Residuary  estate.  What  remains  of  testator's  estate  after  deducting  the 
debts  and  the  bequests  and  devises.*  (See  Residue;  Wills;  and,  generally. 
Estates,  16  Cyc.  595.) 

Residuary  legacy,  a  legacy  which  embraces  only  that  which  remains 
after  all  the  other  bequests  have  been  discharged.^  (Residuary  Legacy:  Gen- 
erally, see  Legacy,  25  Cyc.  172;  Residuary  Bequest,  ante,  p.  1658;  Residuary 
Devise;  Residuary  Legatee;  Residue;  Wills.  As  Differing  in  Effect  From 
Residuary  Devise,  see  Residue,  "post,  p.  1661  note  22.) 

Residuary  legatee.  He  to  whom  the  residuum  of  the  estate  is  left  by 
will ;  ^  a  person  to  whom  is  given  a  gift  of  the  residue  of  the  estate  after  payment 
of  debts  and  legacies.^  (Residuary  Legatee:  In  General,  see  Residue;  Wills. 
As  Executor,  see  Executors  and  Administrators,  18  Cyc.  130,  306  note  79, 
603.  As  Plaintiff  in  Suit  in  Equity  For  Legacy,  see  Executors  and  Admin- 
istrators, 18  Cyc.  35.  Sole  Beneficiary  also  Representative  Suing  in  Individual 
Capacity,  see  Executors  and  Administrators,  18  Cyc.  880.  See  also  Legatee, 
25  Cyc.  179;  Residuary  Legacy.) 

Residue,    a  remainder ;  what  is  left ;  the  rest ;  ^  that  which  remains ;  ^  that 


tator  by  will  intended  to  dispose  of  his  whole 
estate.  Barker  i*.  Petersburg,  41  Ind.  App. 
447,  82  N.  E.  996,  997. 

2.  Jewett  V.  Jewett,  21  Ohio  Cir.  Ct.  278, 
280,  12  Ohio  Cir.  Dec.  131. 

"A  general  residuary  devise  carries  every 
real  interest,  whether  known  or  unknown, 
immediate  or  remote,  unless  it  is  manifestly 
excluded.  The  intention  to  include  is  pre- 
sumed, and  an  intention  to  exclude,  must  ap- 
pear from  other  parts  of  the  will,  or  the 
residuary  devisee  will  take."  Floyd  v. 
Carow,  88  N.  Y.  560,  568. 

3.  Bouvier  L.  Diet,  \_quoted  in  Jewett 
Jewett,  21  Ohio  Cir.  Ct.  278,  280,  12  Ohio 
Cir.  Dec.  131]. 

4.  Bouvier  L,  Diet,  [quoted  in  Jewett  v. 
Jewett,  21  Ohio  Cir.  Ct.  278,  280,  12  Ohio 
Cir.  Dec.  131]. 

Something  must  be  left  over  when  the  pro- 
visions of  the  will  have  been  fulfilled  in 
order  that  there  may  be  what  is  termed 
a  "  residuary  estate."  Wetmore  V.  St.  Luke's 
Hospital,  56  Hun  (N.  Y.)  313,  318,  9  N.  Y. 
Suppl.  753. 

"  Residuary  personal  estate "  as  the  term 
was  used  in  a  certain  will,  after  reference  to 
specific  legacies,  was  held  to  include  the 
whole  estate  after  taking  out  those  legacies, 
and  not  to  be  confined  to  the  strict  residue. 
Court  V.  Buckland,  1  Ch.  D.  605,  609,  45  L. 
Ch.  214. 

5.  Cal.  Civ.  Code,  §  1357  [quoted  in  Wil- 
liams' Estate,  112  Cal.  521,  526,  44  Pac.  808, 
53  Am.  St.  Rep.  224]. 

Distinguished  from  legacy  of  definite 
amount  or  as  designated  in  a  will  "  special 
legacy  "  see  Derby  i\  Derby,  4  R.  1.  414,  423. 

6.  Probate  Ct.  r.  Matthews,  6  Vt.  269,  275. 


Sufficient  to  show  the  intention  that  the 
residuum  of  the  testator's  estate,  real  and 
personal,  pass  to  the  person  so  designated. 
Laing  v.  Barbour,  119  Mass.  523,  525. 

"  No  particular  form  of  words  is  necessary 
to  constitute  a  residuary  legatee;  any  ex- 
pression is  sufficient  from  which  the  tes- 
tator's intention  is  discernible  that  the  per- 
son designated  shall  take  the  surplus.  Nor 
is  it  of  controlling  consequence  that  the 
clause  is  not  the  last  of  the  disposing  pro- 
visions, though  such  is  the  usual  position." 
Woerner  Am.  L.  Adm.  (2d  ed.)  §  462  [quoted 
in  Prison  Assoc.  r.  Russell,  103  Va.  563,  567. 
49  S.  E.  966]. 

Legatee  of  particular  residue. —  Where  the 
words  of  a  residuary  clause  are  of  themselves 
sufficient  to  constitute  the  person  named 
therein  a  residuary  legatee,  a  clear  expression 
in  the  will  or  special  words  of  unmistakable 
import  are  required  to  render  him  the  legatee 
of  a  particular,  instead  of  a  general,  residue. 
Morton  r.  Woodbury,  153  N.  Y.  243.  47  N.  E. 
283  [the  head  note  of  which  case  is  quoted 
in  Prison  Assoc.  r.  Russell,  103  Va.  563.  571. 
49  S.  E.  960]. 

"  To  entitle  a  residuary  legatee  to  the 
benefit  of  a  lapsed  or  void  bequest  .  .  .  he 
nnist  be  a  legatee  of  the  residue  generally, 
and  not  partiallv  so."  King  r.  Woodhull.  3 
Edw.  (N.  Y.)  79,  82. 

7.  See  Probate  Ct.  r.  ^Matthews.  6  Vt.  269. 
275. 

8.  Hulin  r.  Squires.  63  Hun  (N.  Y.)  352. 
360,  IS  N.  Y.  Suppl.  309. 

Equivalent  to  "  rest  "  see  Brai^aw  BoHe'*, 
51  N.  J.  Eq.  84,  90,  25  Atl.  947. 

9.  Barker  r.  Petersburg.  41  Ind.  App.  447, 
82  N.  E.  996.  997. 
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RESIDUE 


which  remains  of  something  after  taking  away  a  part  of  it;  that  which  remains 
after  a  part  is  taken,  separated,  removed,  or  dealt  with  in  some  other  way;  that 
which  remains  after  a  part  is  taken,  separated,  removed,  or  designated ;  what 
is  left  after  something  else  has  been  taken  out;  what  is  left  of  a  number  or  a 
quantity  after  something  has  been  abstracted. Of  an  estate,  that  which  remains 
after  all  paramount  claims  are  satisfied;  that  which  remains  after  discharging 
all  legal  and  testamentary  claims  on  the  estate;  all  that  property  which  remains 
after  paying  charges  and  debts  and  satisfying  all  legacies  and  devises ;  that 
portion  of  the  estate  which  is  left  after  payment  of  charges,  debts,  and  particular 
legacies;  the  surplus  of  the  testator's  estate  remaining  after  all  the  debts  and 
particular  legacies  have  been  discharged ;  what  remains  after  the  payment  of 
debts,  funeral  charges,  expenses  of  administration,  and  legacies;  all  property 
subject  to  be  bequeathed  by  a  person,  not  otherwise  effectually  disposed  of ;  all  of 
which  no  effectual  disposition  is  made  by  the  will,  other  than  the  residuary  clause, 


10.  Bouvier  L.  Diet,  {quoted  in  Phelps  v. 
Eobbins,  40  Conn,  250,  264;  Jewett  f.  Jewett, 
21  Ohio  Cir.  Ct.  278,  280,  12  Ohio  Cir.  Dec. 
131;  Morgan  v.  Huggins,  48  Fed.  3,  5,  9  L. 
R.  A.  540  ( reading  "  some "  instead  of 
"a")]. 

11.  Century  Diet,  [quoted  in  Young  v. 
Quimbj^  98  Me.  167,  170,  56  Atl.  656]. 

12.  Webster  Diet,  [quoted  in  Young  v. 
Quimby,  98  Me.  167,  170,  56  Atl.  656]. 

13.  Addeman  v.  Rice,  19  R.  I.  30,  32,  31 
Atl.  429. 

14.  Johnson  v.  Poulson,  32  N.  J.  Eq.  390, 
395  [quoted  in  Stevens  r.  Flower,  46  N.  J. 
Eq.  340,  344,  19  Atl.  777]. 

15.  In  re  Bradley,  123  Wis.  186,  188,  101 
N.  W.  393,  adapting  the  definition  from 
Tomlinson  v.  Bury,  145  Mass.  346,  347,  14 
N.  E.  137,  1  Am.  St.  Rep.  464,  where  it  is 
said:  "Nothing  is  given  by  a  residuary 
clause  except  upon  the  condition  that  some- 
thing remains  after  all  paramount  claims 
upon  the  testator's  estate  are  satisfied." 

"  The  residue  of  the  estate "  in  a  statute 
providing  that  after  certain  enumerated  ex- 
penditures the  decree  may  assign  it  "  evi- 
dently embraces  all  the  estate,  both  real  and 
personal,  which  is  to  be  affected  by  the 
'decree.'"  Wood  v.  Myrick,  16  Minn.  494, 
per  McMillan,  J. 

"  The  residue  of  *  the  testator's  estate  and 
effects,'  means  what  is  left  after  all  liabili- 
ties are  discharged  and  all  the  purposes  of 
the  testator  are  carried  into  effect."  Graves 
Howard,  56  N.  C.  302,  305  [quoted  in 
Morgan  v.  Huggins,  48  Fed.  3,  5,  9  L.  R.  A. 
540]. 

Of  personal  estate,  "the  personal  estate 
which  remains  after  payment  of  the  tes- 
tator's debts,  funeral  and  testamentary  ex- 
penses, and  the  cost:,  of  administration  of 
the  estate  including  the  costs  of  an  adminis- 
tration suit."  Kennedy  v.  Protestant 
Orphan's  Home,  25  Ont.  235,  239.  "It  ap- 
pears to  have  been  long-settled  law  that 
there  is  no  residue  of  personal  estate  until 
after  payment  of  the  debts,  funeral  and  tes- 
tamentary expenses,  and  all  costs  of  the  ad- 
ministration of  the  estate  of  the  testator. 
Therefore,  until  you  have  paid  the  costs,  you 
do  not  arrive  at  the  net  residue."  Trethewy 
D.  Helyar,  4  Ch.  D.  53,  56,  46  L.  J.  Ch.  125 
[cited  in  Kennedy  Protestant  Orphan's  Home, 
supra,  and  folloived  in  Fenton  v.  Wills,  7 


Ch.  D.  33,  34,  47  L.  J.  Ch.  191,  67  L.  T. 
Rep.  N.  S.  373,  26  Wkly.  Rep.  139].  "That 
which  remains  after  payment  of  all  that  is 
properly  a  charge  upon  it,  that  is  to  say,  the 
debts,  the  funeral  and  testamentary  expenses, 
and  the  legacies."  Field  i\  Peckett,  29  Beav. 
568,  571,  7  Jur.  983,  30  L.  J.  Ch.  811,  4 
L.  T.  Rep.  N.  S.  459,  9  Wkly.  Rep.  525,  54 
Eng.  Reprint  748. 

16.  Eyre  r.  Marsden,  3  Jur.  450,  452,  4 
Myl.  &  C.  231,  18  Eng.  Ch.  231,  41  Eng.  Re- 
print 91  [quoted  in  hi  re  Bradley,  123  Wis. 
186,  188,  101  N.  W.  393]. 

17.  Leahv  r.  Cardwell,  14  Oreg.  171,  172, 
12  Pae.  307. 

18.  Phelps  i\  Bobbins,  40  Conn.  250,  264 
[quoted  in  Stevens  v.  Underbill,  67  N.  H.  68, 
72,  36  Atl.  370,  substituting  "bequests"  for 
legacies] ;  Leahy  v.  Cardwell,  14  Oreg.  171, 
173,  12  Pac.  307  (substituting  "bequests"  for 
"  legacies  "  and  adding:  "  It  is  the  proper  as- 
certainment of  these,  their  payment  and  dis- 
charge, which  creates  the  residue  and  makes 
it  tangible  as  such");  In  re  Bradley,  123 
Wis.  186,  188,  101  N.  W.  393]. 

19.  2  Blackstone  Comm.  514  [quoted  in 
Leahy  v.  Cardwell,  14  Oreg.  171,  172,  12 
Pac.  307]. 

Held  equivalent  to  "  surplus  "  see  Jauretche 
r.  Proctor,  48  Pa.  St.  466,  471. 

Distinguished  from  "  surplusage "  see 
Bragaw  v.  BoUes,  51  N.  J.  Eq.  84,  90,  25 
Atl.  947. 

20.  Addeman  v.  Rice,  19  R.  I.  30,  32,  31 
Atl.  429. 

21.  See  Harrington  V.  Pier,  105  Wis.  485, 
499,  82  N.  W.  345,  76  Am.  St.  Rep.  924,  50 
L.  R.  A.  307  [quoted  in  In  re  Bradley,  123 
Wis.  186,  188,  101  N.  W.  393]. 

22.  Skrymsher  v.  Northcote,  1  Swanst. 
566,  570,  36  Eng.  Reprint  507,  1  Wis.  Ch. 
248,  37-  Eng.  Reprint  108,  18  Rev.  Rep.  142 
[quoted  in  Sturgis  v.  Work,  122  Ind.  134,  138, 
22  N".  E.  996,  17  Am.  St.  Rep.  349  (quoting 
without  citing  the  source) ;  Floyd  v.  Carow,  88 
N.  Y.  560,  571;  Prison  Assoc.  v.  Russell,  103 
Va.  563,  568,  49  S.  E.  966;  In  re  Bradley, 
123  Wis.  186,  188,  101  W.  393;  1  Jarman 
Wills  764  {quoted  in  Morton  v.  Woodbury, 
153  N.  Y.  243,  257,  47  N.  E.  283  [quoted  in 
Gallavan  p.  Gallavan,  31  Misc.  (N.  Y.)  282, 
284,  C4  K  Y.  Suppl.  329]),  and  cited  in 
Beekman  v.  People,  27  Barb.  (N.  Y.)  260, 
282]. 
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with  certain  possible  exceptions ;  that  only  which  remains  ,  undisposed  of 
after  satisfying  all  particular  legacies  and  devises  including  any  which  may 


Ineffectual  disposition  of  portion  of  residue. 

—  Where  the  residue  is  divided  by  the  will 
and  the  disposal  of  one  part  is  ineffectual, 
such  part  does  not  follow  the  other  parts  but 
is  subject  of  an  intestacy.  Booth  v.  Baptist 
Church  of  Christ,  126  N.  Y.  215,  245,  28 
N.  E.  238;  Kerr  v.  Dougherty,  79  N.  Y.  327, 
346;  Beekman  v.  Bonsor,  23  N.  Y.  298,  312, 
80  Am.  Dec.  269;  Hulin  y.  Squires,  63  Hun 
(N.  Y.)  352,  360,  18  N.  Y.  Suppl.  309; 
Norris'  Estate,  15  Pa.  Dist.  449,  450;  Prison 
Assoc.  V.  Russell,  103  Va.  563,  49  S.  E.  966, 
969;  Harrington  v.  Pier,  105  Wis.  485,  498, 
82  N.  W.  345,  76  Am.  St.  Rep.  924,  50 
L.  R.  A.  307;  Skrymsher  v.  Northcote,  1 
Swanst.  566,  570,  36  Eng.  Reprint  507,  1 
Wils.  Ch.  248,  37  Eng.  Reprint  108,  18  Rev. 
Rep.  142;  1  Jarman  Wills  764  [quoted  in 
Morton  v.  Woodbury,  153  N.  Y.  243,  257,  47 
N.  E.  283]. 

No  particular  form  of  words  is  required 
to  pass  a  residue.  Delehanty  v.  St.  Vincent's 
Orphan  Asylum,  56  Hun  (N.  Y.)  55,  58,  8 
N.  Y.  Suppl.  797  [affirmed  in  134  K  Y.  612, 
31  jST.  E.  629].  The  following  expressions  have 
been  held  sufficient  to  pass  a  residue  of  realty 
and  personalty:  "Balance  of  my  estate" 
(Holv  Cross  Roman  Catholic  German  Church 
V.  Wachter,  42  Barb.  (N.  Y.)  43,  50  [cited 
in  Delehanty  v.  St.  Vincent's  Orphan  Asylum, 
56  Hun  (N.  Y.)  55,  58,  8  N.  Y.  Suppl.  797]; 
Grimes  v.  Smith,  70  Tex.  217,  220,  8  S.  W. 
33  [cited  in  Delehanty  v.  St.  Vincent's  Or- 
phan Asylum,  supra] )  ;  "  my  books  and  furni- 
ture and  all  other  things "  {In  re  Cadge, 
L.  R.  1  P.  &  D.  543,  37  L.  J.  P.  &  M.  15,  17 
L.  T.  Rep.  N.  S.  484,  16  Wkly.  Rep.  406  [cited 
in  Delehanty  V,  St.  Vincent's  Orphan  Asylum, 
supra] ) . 

"  Residue  of  each  share." —  In  a  will  giv- 
ing to  each  son  one  half  of  his  share  in  cer- 
tain ways  and  leaving  the  residue  of  each 
share  in  trust  "  residue "  means  the  other 
half,  the  portion  left  after  the  distribution 
of  the  half  previously  provided  for.  In  re 
Baeder,  190  Pa.  St.  606,  611,  42  Atl.  1102. 

Distinction  in  application  to  realty  and 
personalty  see  Morgan  v.  Huggins,  48  Fed. 
3,  5,  9  L.  R.  A.  540  (where  it  is  said:  "  In 
Rapalje  &  Lawrence  there  is  a  distinction  in 
the  definition  of  this  term,  '  residue,'  when 
applied  to  'devises,'  and  to  'legacies;'  but  it 
is  substantially  the  same  as  that  before 
given"  (presumably  referring  to  several  defi- 
nitions of  "  residue  "  previously  quoted  in  the 
report)  ;  Rapalje  &  L.  L.  Diet.  tit.  "Devise," 
§  2  (which  seems  to  give  the  only  similar  dis- 
tinction made  in  that  work  and  is  probably 
the  one  referred  to  in  Morgan  v.  HUggins, 
supra),  where  it  is  said:  "A  devise  may  be 
either  specific  ...  or  residuary  .  .  .  but  in 
some  respects  every  residuary  devise  is  in 
effect  specific,  for  where  the  testator's  per- 
sonal estate  is  insufficient  for  the  payment  of 
his  debts,  the  specific  devisees  must  contribute 
towards  their  payment  ratably  with  the  re- 
siduary devisee  .  .  .  while  in  the  case  of  per- 
sonalty the  debts  are  payable  out  of  the 
residue    in    exoneration    of    the  legacies." 


This  distinction  is  borne  out  by  the  cases 
cited  in  Rapalje  &  Lawrence,  supra,  namely, 
Lancefield  v.  Iggulden,  L.  R.  10  Ch.  136,  141, 
44  L.  J.  Ch.  203,  31  L.  T.  Rep.  N.  S.  813,  23 
Wkly.  Rep.  223;  Hensman  v.  Fryer,  L.  R.  3 
Ch.  420,  426,  37  L.  J.  Ch.  97,  17  L.  T.  Rep. 
N.  S.  394,  16  Wkly.  Rep.  162. 

Gift  or  share  of  residue  distinguished  from 
legacy. — "  In  common  parlance,  as  well  as  in 
a  more  precise  use  of  language,  a  '  legacy  '  is 
distinguishable  from  the  gift  of  a  residue,  or 
share  in  a  residue."  Quincy  v.  Rogers,  9 
Cush.  (Mass.)  291,  297  [quoted  in  White  r. 
Ditson,  140  Mass.  351,  357,  4  N.  E.  606,  54 
Am.  Rep.  473;  Norris'  Estate,  15  Pa.  Dist.  449, 
450,  and  quoted  and  distinguished  in  Hard 
V.  Davison,  53  Hun  (N.  Y.)  112,  116,  6  N.  Y. 
Suppl.  69  {reversed  on  grounds  not  interfer- 
ing with  the  proposition  here  quoted  in  117 
N.  Y.  606,  23  N.  E.  177)].  Where  a  testator 
left  pecuniary  legacies  to  his  two  sisters  and 
also  to  each  one  half  the  residue,  on  the  death 
of  each  before  his  own,  executed  a  codicil  by 
which  he  disposed  of  the  "  legacy  "  left  to  her, 
it  was  held  that  the  word  "  legacy  "  could 
not  embrace  the  share  of  the  residue  which 
thereafter  lapsed  to  intestacy  and  was  dis- 
tributable. ISTorris'  Estate,  15  Pa.  Dist.  449, 
450.  "  It  is  doing  violence  to  language  to 
describe  a  share  of  residue  as  a  pecuniarv 
legacy."  In  re  Elcom,  [1894]  1  Ch.  303,  313, 
63  L.  J.  Ch.  392,  70  L.  T.  Rep.  N.  S.  54,  42 
Wkly.  Rep.  279  [quoted  in  Norris'  Estate,  15 
Pa.  Dist.  449,  451].  Compare  Probate  Ct.  r. 
Matthews,  6  Vt.  269,  275  (where  it  is  said: 
"  Legacy  is  a  bequest  of  goods  and  chattels 
by  will  or  testament.  The  person  to  whom 
it  is  given  is  styled  the  legatee.  And  if  the 
gift  is  of  the  residue  of  an  estate,  after  pay- 
ment of  debts  and  legacies,  he  is  then  styled 
the  residuary  legatee " )  ;  Ward  v.  Grev,'  26 
Beav.  485,  492,  5  Jur.  N.  S.  948,  29  L.  j.  Qi. 
74,  7  Wk\j.  Rep.  569,  53  Eng.  Reprint  986 
(where  it  is  said:  "  It  is  true,  that  •  residue  ' 
is  not  a  '  legacy '  in  the  ordinary  sense  of  the 
term.  ...  On  the  other  hand,  the  person 
who  takes  the  residue  is  always  called  're- 
siduary legatee;  '  nor  is  there  any  other  des- 
ignation that  I  am  aware  of  that  is  applied 
to  the  person  taking  that  interest  under  any 
will,"  and  holding  that  under  a  will  requiring 
"  legatees "  to  contribute  "  out  of  their 
legacies  "  the  residuary  legatee  and  the  resi- 
due were  included ) . 

23.  See  itifra,  this  note. 

"  The  intention  is  the  controlling  considera- 
tion, and  a  particular  interest,  or  estate,  will 
not  pass  by  a  residuary  chiuse  when  it  ap- 
pears from  other  provisions  of  the  will  that 
it  was  the  intention  of  the  testator  to  exclude 
such  particular  interest  or  estate  from  the 
ir-esiduary  gift.  .  .  .  The  intention  of  the 
testator  to  restrict  the  operation  of  the  re- 
siduary clause,  cannot,  however,  be  deduced 
from  the  mere  absence  of  words  in  the  will, 
denoting,  that  a  particular  interest  or  estate 
upon  whiclt  the  residuary  elatise  is  ohiinied  to 
operate,  was  in  the  contemplation  of  tlie  tes- 
tator when  the  will  was  made,  or  from  the 
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be  made  by  codicil;  whatever  is  not  specifically  devised  or  bequeathed;  that 
part  of  a  testator's  estate  not  otherwise  disposed  of;  what  has  not  been  par- 
ticularly devised  by  will;  what  remains  after  payment  of  legacies. (Residue: 
In  General,  see  Residuary  Account,  ante,  p.  1658;  Residuary  Bequest,  ante, 
p.  1658;  Residuary  Clause,  ante,  p.  1658;  Residuary  Devise,  ante,  p.  1659; 
Residuary  Devisee,  ante,  p.  1659;  Residuary  Estate,  ante,  p.  1659;  Residu- 
ary Legacy,  an^e,  p.  1659;  Residuary  Legatee,  an^e,  p.  1659;  Residuum  ;  Rest, 
post,  p.  1676;  Wills.  Of  Intestate  Estate  after  Payment  of  Debts  and  Expenses, 
see,  generally.  Descent  and  Distribution,  14  Cyc.  1.) 

Residuum,    in  general,  what  there  is  left  after  a  process  of  separation. 
As  residue  of  an  estate,  surplus  of  a  testator's  or  intestate's  estate  after  discharging 
all  his  liabilities ;     what  remains  after  administration,  properly  so  called,  is  con- 
cluded.^^   (See  Residue,  ante,  p.  1659,  and  Cross-References  Thereunder.) 


fact  that  the  reversion  was  a  mere  expectancy 
dependent  upon  the  failure  of  issue  or  other 
improbable  contingency."  Floyd  v.  Carow,  88 
N.  Y.  560,  568. 

Reward  may  be  used  in  a  different  sense 
from  the  ordinary  definition,  as  to  describe 
the  remainder  of  a  fund,  or  indeed,  of  the 
whole  estate  after  deducting  merely  some  par- 
ticular charges  for  bequests,  but  the  presump- 
tion is  very  strong  that  it  is  used  as  gener- 
ally defined,  unless  the  contrary  clearly  ap- 
pears from  the  context.  In  re  Bradley,  123 
Wis.  186,  188,  101  N.  W.  393. 

Must  iDe  construed  with  reference  to  that 
which  has  been  previously  mentioned,  thus, 
where  testator  had  fifteen  acres  of  land  de- 
scribed as  "  east  of "  a  certain  road  whereof 
lie  devised  a  certain  five  acres  to  his  wife  for 
life  and  the  "residue"  of  his  land  east  of 
that  road  to  another,  "  residue "  only  refers 
to  that  land  which  is  left  after  deducting  the 
five  acres  and  not  to  the  remainder  of  the 
estate  in  the  five  acres  after  the  widow's 
decease.  Young  y.  Quimby,  98  Me.  167,  170,  56 
Atl.  656.  Under  Mich.  St.  March  10,  1881, 
§  1  (Howell  St.  §  5824)  the  testator's  widow 
is  permitted  to  take  what  the  will  provides 
"  or,  in  lieu  thereof,  to  take  the  sum  or  share 
that  would  have  passed  to  her  under  the 
statute  of  distributions  had  the  testator  died 
intestate,  until  the  sum  shall  amount  to  five 
thousand  dollars,  and  of  the  residue  of  the 
estate  one-half  the  sum  or  share  that  would 
have  passed  to  her  under  the  statute  of  dis- 
tributions." Where  "  the  residue  of  the  estate  " 
does  not  mean  the  whole  sum  to  be  distributed, 
the  residue  remaining  after  the  debts  and  eX' 
penses  of  administration  and  legacies  are  paid, 
nor  the  residue  after  deducting  merely  the 
five  thousand  dollars,  but  the  residue  after 
deducting  a  portion  of  the  estate  of  which  the 
widow's  proportionate  share  is  five  thousand 
dollars,  so  that  in  a  case  where  the  widow  is 
entitled  under  the  statute  of  distributions  to 
one  third  after  debts  and  expenses,  first  fif- 
teen thousand  dollars  was  deducted  from  the 
estate,  of  which  she  received  five  thousand 
dollars,  then,  of  the  residue  left  by  deducting 
the  fifteen  thousand  dollars  one  sixth  was 
given  her.  Phillips  r.  Phillips,  91  Mich.  433, 
434,  51  N.  W.  1071. 

May  be  limited  by  preceding  specifications 
see  Hambleton  v.  Darrington,  36  Md.  434, 
445,  446;  McChesney  v.  Bruce,  1  Md.  344, 
346    [cited    in    Hambleton    v.  Darrington, 


supra];  Markant  v.  Twisden,  1  Eq.  Gas.  Abr. 
212,  21  Eng.  Reprint  997  [cited  in  Hamble- 
ton V.  Darrington,  supra], 

"  When  a  doubt  arises  as  to  the  extent  of 
the  application  of  the  word  '  residue,'  as  used 
in  a  will,  whether  it  was  intended  to  apply 
to  the  residue  of  the  whole  estate,  or  to  be 
confined  to  a  particular  part  of  the  estate, 
courts  generally  incline  to  extend  it  to  the 
whole  estate,  where  there  is  no  other  residuary 
clause."  2  Redfield  Wills  448  [quoted  in 
Carr  r.  Dings,  58  Mo.  400,  406]. 

24.  Duffield  v.  Pike,  71  Conn.  521,  526,  42 
Atl.  641. 

25.  Bouvier  L.  Diet,  [quoted  in  In  re  Wil- 
lard,  68  Pa.  St.  327,  332  {quoted  in  In  re 
Pittman,  182  Pa.  St.  355,  360,  38  Atl.  133 
[quoted  in  Sproul's  Estate,  105  Pa.  St.  438, 
441])  adding:  "In  whatever  part  of  a  will 
it  may  happen  to  be  found  it  ought  to  have 
that  meaning,  unless  the  whole  will  taken  to- 
gether shows  clearly  it  was  not  so  intended  "]. 

26.  Woerner  Am.  L.  Adm.  (2d  ed.)  §  462 
[quoted  in  Prison  Assoc.  v.  Russell,  103  Va. 
563,  568,  49  S.  E.  966]. 

27.  Bouvier  L.  Diet,  [quoted  in  Phelps  v. 
Robbins,  40  Conn.  250,  264;  Jewett  v.  Jewett, 
21  Ohio  Cir.  Ct.  278,  280,  12  Ohio  Cir.  Dec. 
131;  Morgan  v.  Huggins,  48  Fed.  3,  5]. 

28.  Ward  v.  Grey,  26  Beav.  485,  492,  5 
Jur.  K  S.  948,  29  L.  J.  Ch.  74,  7  Wkly.  Rep. 
569,  53  Eng.  Reprint  986. 

29.  Parsons  V.  Colgate,  15  Fed.  600,  603, 
21  Blatchf.  171,  applying  the  term  to  chemical 
substances. 

Various  residuums  of  one  substance  may 

exist,  resulting  from  different  processes,  and 
where  one  residuum  of  a  substance  has  been 
used  in  a  patented  preparation,  the  use  of  a 
different  residuum  of  the  same  substance  in 
a  preparation  of  like  use  is  not  in  itself  an 
infringement  on  the  patent.  Parsons  v.  Col- 
gate, 15  Fed.  600,  603,  21  Blatchf.  171. 

30.  Wharton  L.  Lex.  [quoted  in  Morgan  V. 
Huggins,  48  Fed.  3,  5]. 

A  residuum  of  the  residuum  results  where 
a  will  having  described  what  is  left  of  the 
estate  after  certain  deductions,  as  the  "  resi- 
due "  of  the  estate,  subjects  it  to  further  de- 
ductions and  disposes  of  the  residue  then  re- 
maining. U.  S.  Trust  Co.  V.  Black,  9  Misc. 
(N.  Y.)  653,  655,  30  N.  Y.  Suppl.  453. 

"  General  residuum  "  see  Homer  v.  Shelton, 
2  Mete.  (Mass.)  194,  197. 

31.  Robinson  v.  Millard,  133  Mass.  236,  239. 
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Resign.  A  word  which,  as  used  in  an  inartificial  instrument,  has  been  con- 
strued as  a  word  of  release,  indicating  clearly  an  intention  of  surrendering  up 
possession. (See  Resignation,  and  Cross-References  Thereunder.) 

RESIGNATIO  est  juris  PROPRII  spontanea  REFUTATIO.  a  maxim  mean- 
ing "  Resignation  is  a  spontaneous  relinquishment  of  one's  own  right." 

Resignation.-"^*  a  term  which  may  be  used  in  one  of  the  senses  of  with- 
draw," or  as  equivalent  to  ^'  abdicate;  "  the  act  by  which  an  officer  renounces 
the  further  exercise  of  his  office  and  returns  the  same  into  the  hands  of  those 
from  whom  he  received  it.^^  (Resignation:  Compared  With  Abdication,  see 
Abdication,  1  Cyc.  139  note  31.  Of  Administrator  —  In  General,  see  Executors 
AND  Administrators,  18  Cyc.  148;  As  Affecting  Compensation,  see  Executors 
AND  Administrators,  18  Cyc.  1165;  As  Affecting  Limitations  of  Actions,  see 
Executors  and  Administrators,  18  Cyc.  914;  As  Affecting  Right  to  Prosecute 
Appeal,  see  Appeal  and  Error,  2  Cyc.  631;  As  Affecting  Settlement  of  Estate, 
see  Executors  and  Administrators,  18  Cyc.  1195;  As  Affecting  Sureties  on 
Administration  Bond,  see  Executors  and  Administrators,  18  Cyc.  1262;  As 
Not  Abating  Action,  see  Abatement  and  Revival,  1  Cyc.  118  text  and  note  69, 
120  text  and  note  77.  Of  Army  Officer,  see  Army  and  Navy,  3  Cyc.  821.  Of 
Assignee  For  Creditors,  see  Assignments  For  Benefit  of  Creditors,  4  Cyc.  230. 
Of  Clerk  of  Court,  see  Clerks  of  Courts,  7  Cyc.  203.  Of  Club  Member,  see 
Clubs,  7  Cyc.  262.  Of  Co-Executor  as  Affecting  Right  to  Execute  Power,  see 
Powers,  31  Cyc.  1110  text  and  notes  89-93.  Of  Constable,  see  Sheriffs  and 
Constables.  Of  Corporate  Official  —  Directors,  in  General,  see  Corporations, 
10  Cyc.  741;  Failure  of  Bank  Director  to  Serve  Not  a  Renunciation  of  Office, 
see  Banks  and  Banking,  5  Cyc.  text  and  note  78.  Of  County  Board  Member, 
see  Counties,  11  Cyc.  385.  Of  Curator  Ad  Hoc  of  Absent  Defendant  Not  Per- 
mitted, see  Absentees,  1  Cyc.  207  text  and  note  84.  Of  District  Attorney,  see 
Prosecuting  and  District  Attorneys,  32  Cyc.  694.  Of  Executor  —  In  General, 
see  Executors  and  Administrators,  18  Cyc.  148;  As  Affecting  Compensation, 
see  Executors  and  Administrators,  18  Cyc.  1165;  As  Affecting  Right  to  Execute 
Power,  see  Powers,  31  Cyc.  1110  text  and  notes  89-93,  text  and  note  95;  As 
Affecting  Settlement  of  Estate,  see  Executors  and  Administrators,  18  Cyc. 


"  Not  a  part  of  [the  estate]  to  be  adminis- 
tered" see  Robinson  v.  Millard,  133  Mass. 
236,  239. 

32.  See  In  re  Narragansett  Indians,  20  R.  I. 
715,  736,  737,  40  Atl.  347,  so  holding  in  ease 
of  a  deed  from  Chief  Ninigret  of  the  Narra- 
gansetts  to  the  colony  of  Rhode  Island. 

33.  Black  L.  Diet. 

34.  In  Scotch  law  the  return  of  a  fee  into 
the  hands  of  the  superior.  Bell  L.  Diet,  [cited 
in  Black  L.  Diet.]. 

35.  See  People  v.  Metropolitan  Dist.  Bd.  of 
Police,  26  Barb.  (N.  Y.)  487,  500,  501,  where 
the  word  is  said  to  be  used  in  N.  Y.  St. 
(1857)  §  12,  as  equivalent  to  "withdraw" 
but  not  in  the  sense  of  "  to  '  desert,' "  or  of 
"  a  '  bare  withdrawing,  a  temporary  quitting 
of  a  thing,'"  from  which  it  greatly  differs; 
and  where  "  abdication  "  and  "  abdicate  "  are 
used  evidently  as  in  explanation  of  or  in 
the  sense  of  the  words  "  resignation,"  "  re- 
signing." 

36.  "Black  L.  Diet. 

A  transaction  between  parties. —  "  By  the 

general  rule  of  the  common  law  a  resignation 
made  and  accepted  is  a  completed  transaction, 
for  then  the  minds  of  the  parties  liavo  met, 
and  the  legal  consequences  of  their  mutual 
assent  must  follow.  .  .  .  But  the  Act  Aug. 
5,  1861  (12  U.  S.  St.  L.  316,  §  12,)  makes 


a  different  rule  for  our  Army."  Mimmack 
V.  U.  S.,  10  Ct.  CI.  584,  596. 

"  Immediate  and  unconditional." — A  res- 
ignation describing  itself  in  those  terms,  by 
an  officer,  from  the  United  States  army,  can 
mean  nothing  less  than  an  entire  severance 
of  his  army  connection,  and  cannot  be  con- 
strued as  applying  merely  to  active  service. 
Turnley  v.  U.  S.,  24  Ct.  CI.  317,  328. 

Implies  previous  election. — A  "  resignation 
implies  that  the  person  resigning  has  been 
elected  into  the  office  which  he  resigns.  A 
man  cannot  resign  that  which  he  is  not  en- 
titled to."    Reg.  V.  Blizard,  L.  R.  2  Q.  B.  55, 

57,  7  B.  &  S.  922,  36  L.  J.  Q.  B.  18,  15  L.  T. 
Rep.  N.  S.  242,  15  Wklv.  Rep.  105  [quoted 
in  In  re  Corliss,  11  R.  I.  638,  643,  23  Am. 
Rep.  538]. 

Acceptance  of  resignation  assumes  due  elec- 
tion.—  So  held  in  regard  to  accoptanoo.  by  a 
corporate  body,  of  tlio  resignation  of  one  of 
its  officers.    Reg.  r.  Blizard,^  L.  R.  2  Q.  B.  55, 

58,  7  B.  &  S.  922,  36  L.  J.  Q.  B.  18,  15  L.  T. 
Rep.  N.  S.  242,  15  Wkly.  Rep.  105. 

In  ecclesiastical  law  resignation  is  gener- 
ally where  a  parson,  vicar,  or  oilier  bonoticial 
clergyman  voluTitarily  gives  up  and  surrendovs 
his  charge.  Tt  is  usually  done  by  an  in- 
strument attested  by  a  notary.  See  Philli- 
more  Eccl.  L.  [cited  in  Black"  L.  Diet.]. 
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1195;  As  Affecting  Sureties  on  Executor's  Bond,  see  Executors  and  Adminis- 
trators, 18  Cye.  1262;  As  Not  Abating  Actions,  see  Abatement  and  Revival, 
1  Cyc.  118  text  and  note  69,  120  text  and  note  77.  Of  Guardian  —  As  Depriving 
Him  of  Right  to  Prosecute  Appeal,  see  Appeal  and  Error,  2  Cyc.  631;  As  Not 
Abating  Action,  see  Abatement  and  Revival,  1  Cyc.  118  text  and  note  70, 
120,  121  text  and  note  78;  For  Infant,  see  Guardian  and  Ward,  21  Cyc.  52, 
237;  For  Insane  Person,  see  Insane  Persons,  22  Cyc.  1145.  Of  Judge,  see 
Judges,  23  Cyc.  517  text  and  note  18,  526  note  91,  618  note  91.  Of  Justice  of 
the  Peace,  see  Justices  of  the  Peace,  24  Cyc.  412  text  and  note  76.  Of  MiHtia 
Member  —  In  General,  see  Militia,  27  Cyc.  494;  Officer,  see  Militia,  27  Cyc. 
495.  Of  Municipal  Officers  —  In  General,  see  Municipal  Corporations,  28  Cyc. 
412  text  and  note  34,  429;  From  Board  of  Education,  see  Municipal  Corpora- 
tions, 28  Cyc.  578  text  and  note  15;  From  Fire  Department,  see  Municipal 
Corporations,  28  Cyc.  551  text  and  note  71 ;  Of  Officer  of  Fire  Department  by 
Acceptance  of  Inferior  Position,  see  Municipal  Corporations,  28  Cyc.  554  text 
and  note  2;  Of  Police  Commissioner,  see  Municipal  Corporations,  28  Cyc.  487 
text  and  note  50;  Of  Policeman,  see  Municipal  Corporations,  28  Cyc.  503.  Of 
Naval  Officer,  see  Army  and  Navy,  3  Cyc.  821.  Of  Official  Party  as  Not  Abating 
Action  —  Of  Administrator,  see  Abatement  and  Revival,  1  Cyc.  118  text  and 
note  69,  120  text  and  note  77;  Of  Executor,  see  Abatement  and  Revival,  1  Cyc. 
118  text  and  note  69,  120  text  and  note  77;  Of  Guardian,  see  Abatement  and 
Revival,  1  Cyc.  118  text  and  note  70,  120,  121  text  and  note  78;  Of  Receiver, 
see  Abatement  and  Revival,  1  Cyc.  121  text  and  notes  81,  82;  Of  Trustee  in 
Express  Trust,  see  Abatement  and  Revival,  1  Cyc.  121,  122  text  and  note  83. 
Of  Prosecuting  Attorney,  see  Prosecuting  and  District  Attorneys,  32  Cyc. 
694.  Of  PubHc  Officer  Generally  —  In  General,  see  Officers,  29  Cyc.  1403;  As 
Bar  to  Mandamus,  see  Mandamus,  23  Cyc.  180  text  and  note  99;  By  Acceptance 
of  Incompatible  Office,  see  Officers,  29  Cyc.  1382,  1383  text  and  notes  81,  82; 
Change  in  Incumbency  of  Office  as  Not  Abating  Action,  see  Abatement  and 
Revival,  1  Cyc.  119  text  and  note  72,  121  text  and  note  80;  Not  Constituted  by 
Acceptance  of  Nomination  to  Incompatible  Office,  see  Officers,  29  Cyc.  1383  text 
and  notes  83,  84 ;  Not  Constituted  by  Attempted  Acceptance  of  Forbidden  Office, 
see  Officers,  29  Cyc.  1383  text  and  note  85;  Resignation  of  Second  Office  After 
Vacating  First  by  Its  Acceptance  Not  a  Restoration  to  Former  Office,  see  Officers, 
29  Cyc.  1384  text  and  note  99;  Right  of  as  Affected  by  Statute  Providing  For 
Holding  Over,  see  Officers,  29  Cyc.  1400  text  and  note  36;  Validity  of  Contracts 
Tending  to  Resignation  of  Public  Officer,  see  Contracts,  9  Cyc.  495.  Of  Receiver  — 
In  General,  see  Receivers,  ante,  p.  179;  As  Affecting  Caption  of  Action,  see 
Abatement  and  Revival,  1  Cyc.  121  text  and  notes  81,  82;  In  Supplementary 
Proceedings,  see  Executions,  17  Cyc.  1459.  Of  Servant  as  Defense  to  Action, 
For  Discharge,  see  Master  and  Servant,  26  Cyc.  1002.  Of  Sheriff,  see  Sheriffs 
AND  Constables.  Of  State  Officer,  see  States.  Of  Trustee  —  In  General,  see 
Trusts;  In  Bankruptcy,  see  Bankruptcy,  5  Cyc.  338;  Of  Express  Trust  as  Affect- 
ing Caption  of  Action,  see  Abatement  and  Revival,  1  Cyc.  121,  122  text  and 
note  83;  Of  Testamentary  Trustee  Who  Is  Also  Executor  as  Disqualifying  Him 
to  Execute  Power,  see  Powers,  31  Cyc.  1110  text  and  note  96.  Of  United  States 
Officer,  see  United  States.) 

Res  INTEGRA.  A  phrase  applied  to  those  points  of  law  untouched  by  dictum 
or  decision;  and  not  affected  by  precedent meaning  "  a  whole  thing;  a  new  or 
unopened  thing." 

Res  inter  alios  acta,  a  thing  done  between  others,  or  between  third 
parties  or  strangers ; the  usual  abbreviation  of  the  maxium  ''res  inter  alios  acta 
alteri  nocere  non  debet ^ 


37.  See  Worrall  v.  Jacob,  3  Meriv.  256,  268, 
36  Eng.  Reprint  98  \_cited  in  Black  L.  Diet.]. 

38.  See  Bruce  County  v.  Cromar,  22  U.  C. 
Q.  B.  321,  328. 


39.  Black  L.  Diet. 

40.  Black  L.  Diet. 

41.  See  Evidence,  17  Cyc.  274.  See  also 
post,  p.  1665. 
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Res  inter  alios  acta,  alios  NEC  PRODEST  NEC  NOCET.  A  maxim  mean- 
ing "A  transaction  between  other  parties  neither  benefits  nor  injures  those  not 
interested." 

Res  inter  alios  acta  ALTERI  NOCERE  NON  debet.  A  maxim  meaning 
^'A  transaction  between  two  parties  ought  not  to  operate  to  the  disadvantage 
of  a  third." 

Res  inter  alios  judicat^e  nullum  aliis  pr^ejudicium  faciunt.  a 

maxim  meaning  Matters  adjudged  in  a  cause  do  not  prejudice  those  who  were 
not  parties  to  it." 

Res  ipsa  loquitur.  A  phrase  meaning  "  The  thing  speaks  for  itself;  " 
"  the  affair  speaks  for  itself; "  a  general  way  of  saying  that  the  circumstances 
attendant  upon  an  accident  are  of  themselves  of  such  a  character  as  to  justify  a 
jury  in  inferring  negHgence  as  the  cause  of  that  accident.*^  (Res  Ipsa  Loquitur: 
Apphcation  —  In  General,  seo  Negligence,  29  Cyc.  590,  623;  In  Particular 
Connections,  see  Carriers,  6  Cyc.  628-632  text  and  notes  33,  46;  Electricity, 
15  Cyc.  478  text  and  note  69;  Master  and  Servant,  26  Cyc.  1411,  1412  text  and 
notes  54,55;  Municipal  Corporations,  28  Cyc.  1497  note  95.  See,  generally. 
Negligence,  29  Cyc.  400,  and  Cross-References  Thereunder.) 

Resist.  To  oppose  by  direct,  active  and  quasi-forcible  means,  literally  to 
stand  against  or  withstand.^^  (See  Resistance,  and  Cross-References  There- 
under.) 

Resistance.  The  opposition  of  force  to  force.^^  (Resistance:  To  Arrest — • 
As  Justification  of  Homicide  by  Officer,  see  Homicide,  21  Cyc.  802;  As  Provoca- 


42.  Henry  v.  Woods,  77  Mo.  277,  281, 
where  it  is  applied  in  the  same  manner  as 
*'  res  inter  alios  acta  alteri  nocere  non  debet." 

43.  Mt>rgan  Leg.  Max. 

As  a  rule  of  evidence  see  Evidence,  17  Cyc. 
274;  Judgments,  23  Cyc.  1269  note  48;  Lar- 
ceny, 25  Cyc.  115. 

Exception  to  the  principle  see  Feaud,  20 
Cyc.  119  text  and  note  94. 

44.  Bouvier  L.  Diet. 

Strangers  not  concluded  by  judgment  see 

Judgments,  23  Cyc.  1280. 

45.  Huggard  v.  Glucose  Sugar  Refining  Co., 
132  Iowa  724,  736,  109  N.  W.  475 ;  Benedick 
V.  Potts,  88  Md.  52,  55,  40  Atl.  1067,  41 
L,  R.  A.  478  [quoted  in  Griffen  v.  Manice, 
166  N.  Y.  188,  196,  59  N.  E.  925,  82  Am. 
St.  Rep.  630,  52  L.  R.  A.  922  {quoted  in 
Fisher  v.  New  York  Dock  Co.,  91  N.  Y.  App. 
Div.  526,  528,  87  N.  Y.  Suppl.  117)]  ;  Mumma 
V.  Easton,  etc.,  R.  Co.,  73  N.  J.  L.  653,  65 
Atl.  208;  Houston,  etc.,  R.  Co.  v.  Roach,, 
(Tex.  Civ.  App.  1908)  114  S.  W.  418,  422; 
Gulf,  etc.,  R.  Co.  V.  Wood,  (Tex.  Civ.  App. 
1901)  63  S„  W.  164,  165;  Bouvier  L.  Diet. 
[quoted  in  Viles  V.  Stantesky,  83  111.  App. 
398,  400]. 

46.  American  Steel,  etc.,  Co.  v.  Mosele,  129 
111.  App.  8,  11;  Shearman  &  Redf.  Negl.  §  59 
[quoted  in  McCray  v.  Galveston,  etc.,  R.  Co., 
89  Tex.  168,  171,  34  S.  W.  95]. 

47.  Benedick  v.  Potts,  88  Met.  52,  55,  40 
Atl.  1067,  41  L.  R.  A.  478  [quoted  in  Griffin 
V.  Manice,  166  N.  Y.  188,  196,  5J)  N.  E.  925, 
82  Am.  St.  Rep.  630,  52  L.  R.  A.  922  {quoted 
in  Fisher  v.  New  York  Dock  Co.,  91  N.  Y. 
App.  Div.  526,  528,  87  N.  Y.  Suppl.  117)]; 
Houston,  etc.,  R.  Co.  v.  Roach,  (Tex.  Civ. 
App.  1908)  114  S.  W.  418,  422;  Gulf,  etc., 
R.  Co.  V.  Wood,  (Tex.  Civ.  App.  1901)  63 
S.  W.  164,  165. 
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"The  meaning  of  the  maxim  is,  that  the 
res,  the  thing,  of  itself  is  evidence  of  negli- 
gence." Cunningham  v.  Dady,  191  N.  Y.  152, 
155,  83  N.  E.  689. 

Application. —  The  phrase  is  "  used  in  ac- 
tions for  injury  by  negligence  when  no  proof 
of  negligence  is  required  beyond  the  accident 
itself,  which  is  such  as  necessarily  to  involve 
negligence."  Bouvier  L.  Diet,  [quoted  in 
Viles  V.  Stantesky,  83  111.  App.  398,  400]. 
It  applies  in  cases  in  which  the  very  occur- 
rence itself  imports  negligence.  Ennis  v. 
Gray,  87  Hun  (N.  Y.)  355,  361,  34  N.  Y. 
Suppl.  379. 

48.  State  v.  Welch,  37  Wis.  196,  201,  202, 
holding  that  the  word  as  used  in  Rev.  St. 
c.  167,  §  18,  providing  for  the  punishment 
of  persons  who  shall  knowingly  "  resist  "  an 
officer  executing  process,  is  intended  to  ex- 
clude tlie  less  directly  active  conduct  described 
by  such  words  as  "  oppose,  obstruct,  hinder, 
prevent,  interrupt,  intimidate,"  and  to  include 
only  resistance,  active  and  direct,  toward  the 
officer. 

Of  Latin  derivation,  the  word  seems  to  re- 
tain the  exact  classical  meaning.  State  r. 
Welch,  37  Wis.  196,  201. 

"To  resist  or  prevent"  the  master  of  a 
vessel  "  in  the  free  and  lawful  exorcise  of  his 
authority  "  luuler  Act  Alaroh  3.  1S35.  c.  40 
(4  U,  S.  St.  at  L.  75),  is  an  otToiise  con- 
stituted  by  the  mere  resistance  to  the  hitter's 
authority,  and  it  is  enougli  to  disobey  lawful 
orders  and  with  violence  resist  their  enforce- 
ment. U.  S.  V.  Peterson.  27  Fed.  Cas.  No. 
16.037,  1  Woodb.  M.  305,  310  [cited  in 
U.  S.  t:  Hu(T,  13  Fed.  630,  637] .  charge  to  jury. 

49.  Bouvier  L.  Diet,  [quoted,  in  State  r. 
WeU'Ii,  37  Wis.  196.  201]. 

When  applied  to  persons  always  implies 
force  and  is  always  direct.    See  Crabb  Syno- 
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tion  Reducing  Homicide  to  Manslaughter,  see  Homicide,  21  Cyc.  750  note  92; 
When  Justifiable,  see  Assault  and  Battery,  3  Cyc.  1048.  To  Customs'  Officials, 
see  Customs  Duties,  12  Cyc.  1169.  To  Execution  of  Process  in  General,  see 
Obstructing  Justice,  29  Cyc.  1327.  To  Inspection  of  Premises  Where  Liquor 
Is  Sold,  see  Obstructing  Justice,  29  Cyc.  1332  note  45.  To  Officer  —  In  General, 
see  Obstructing  Justice,  29  Cyc.  1327,  1331,  1335;  In  Act  of  Arresting,  as  Pur- 
pose of  Attempt  to  Kill,  see  Homicide,  21  Cyc.  787.) 

Res  judicata  EXCEPTIONEM  PARIT  PERPETUAM.  A  maxim  meaning  "A 
matter  judicially  decided  begets  a  perpetual  exception." 

Res  judicata  facit  ex  albo  nigrum,  ex  nigro  album,  ex  curvo 

RECTUM,  EX  RECTO  CURVUM.  A  maxim  meaning  '^A  thing  adjudged  makes 
white,  black;  black,  white;  the  crooked,  straight;  the  straight,  crooked." 

Res  judicata  inter  alios  alus  neque  nocet  neque  prodest.  a 

maxim  meaning  ''A  thing  decided  between  two  litigants  ought  neither  to  work 
advantage  or  disadvantage  to  third  persons." 

Res  judicata  inter  partes  jus  facit.  a  maxim  meaning  "A  question 
adjudicated  between  the  parties  after  hearing  them,  makes  the  law  of  that 
question." 

Res  judicata  pro  VERITATE  AGCIPITUR.  A  maxim  meaning  "A  thing 
adjudged  is  taken  for  truth."  ^* 

Res  judicata  pro  VERITATE  HABETUR.  A  maxim  meaning  "A  thing 
adjudged  is  held  as  truth." 

Res  JUDICATA;  RES  ADJUDICATA.  A  matter  adjudged;  a  thing  judicially 
acted  upon  or  decided;  a  thing  or  matter  settled  by  judgment;  a  thing  definitely 
settled  by  judicial  decision;  "  the  thing  adjudged.^^  (Res  Judicata:  Application, 
see  Constitutional  Law,  8  Cyc.  728  note  35;  Courts,  11  Cyc.  974  note  6 ;  Descent 


nyms  [cited  in  State  v.  Welch,  37  Wis.  196, 
201]. 

As  contempt. —  As  used  in  U.  S.  Rev.  St. 

(1878)  §  725  [U.  S.  Comp.  St.  (1901)  p.  583], 
relating  to  the  power  of  the  United  States 
courts  to  punish  as  contempt  "  resistance " 
to  process,  orders,  etc.,  the  word  "  is  to  be 
understood  as  implying  a  willful  purpose  to 
interfere  so  as  to  prevent  the  execution  or 
enforcement  of  process  or  the  court's  orders." 
U.  r^.  V.  Jose,  63  Fed.  951,  954. 

50.  Applied  in  Hamilton  v.  Dutch  East 
India  Co.,  8  Bro.  P.  C.  264,  269,  3  Eng.  Re- 
print 573. 

51.  Bouvier  L.  Diet. 

52.  Morgan  Leg.  IVIax. 

53.  Morgan  Leg.  Max. 

54.  Peloubet  Leg.  Max. 

Applied  in  Hutton  v.  Camden,  39  N.  J.  L. 
122,  127,  23  Am.  Rep.  203  note;  Bartolet  v, 
Faust,  5  Phila.  (Pa.)  316,  317. 

55.  Applied  in:  Hamilton  v.  Dutch  East 
India  Co.,  8  Bro.  P.  C.  264,  269,  3  Eng. 
Reprint  573;  Ralston  r.  Rowat,  1  CI.  &  F. 
424,  435,  6  Eng.  Reprint  975. 

56.  Black  L.  Diet. 

"  A  phrase  of  the  civil  law,  constantly 
quoted  in  the  books."    Black  L.  Diet. 

Used  with  different  meanings  in  connection 
with  different  conditions  and  not  always  with 
discrimination.  Fuller  v.  Metropolitan  L. 
Ins.  Co.,  68  Conn.  55,  64,  35  Atl.  766,  57 
Am.  St.  Rep.  84. 

"  The  doctrine  of  res  adjudicata,  or  estop- 
pel by  judgment,  as  it  is  sometimes  less  ac- 
curately termed,  is  a  rule  of  law  founded  on 
the  soundest  consideration  of  public  policy. 


It  means  that  if  an  action  be  brought,  and 
the  merits  of  the  question  be  discussed  be- 
tween the  parties,  and  a  final  judgment  be 
obtained  by  either  party,  the  parties  are  con- 
cluded, and  cannot  again  canvass  the  same 
question  in  another  action.  It  is  founded 
upon  two  maxims  of  the  law,  one  of  which 
is  that  '  a  man  should  not  be  twice  vexed  for 
the  same  cause,'  the  other  that  *  it  is  for  the 
public  good  that  there  be  an  end  of  litiga- 
tion.'"  Wisconsin  v.  Torinus,  28  Minn.  175, 
179,  9  N.  W.  725. 

Concurrence  of  identity  in  four  respects 
requisite. —  "  '  In  order  to  make  a  matter  res 
adjudicata  there  must  be  a  concurrence  of  the 
four  conditions  following,  namely:  (1)  iden- 
tity in  the  thing  sued  for;  (2)  identity  of 
the  cause  of  action;  (3)  identity  of  persons, 
and  of  parties  to  the  action;  (4)  identity  of 
the  quality  in  the  persons  for  or  against 
whom  the  claim  is  made.''  Bouvier  L.  Diet. 
{quoted  in  Atchison,  etc.,  R.  Co.  v.  Jefferson 
County,  12  Kan.  127,  135;  Pennebaker  v. 
Parker,  33  Pa.  Super.  Ct.  458,  461,  also 
quoted  in  substance  in  Turner  Tp.  v.  Wil- 
liams, 17  S.  D.  548,  552,  97  N.  W.  842,  and 
cited  in  Benz  v.  Hines,  3  Kan.  381,  390,  89 
Am.  Dec.  594  {quoted  in  Freeman  Judgm. 
§  252  [quoted  in  Brady  v.  Pryor,  69  Ga.  691, 
696])].  Contra,  as  to  identity  of  cause  of 
action  see  Judgments,  23  Cyc.  1215  text  and 
note  78,  1218  text  and  note  80. 

57.  Cooley  Const.  Lim.  (7th  ed.)  80,  (6th 
ed.)  60  [quoted  in  State  v.  Wear,  145  Mo. 
162,  192,  46  S.  W.  1099]. 

58.  Muntz  V.  Algiers,  etc.,  R.  Co.,  116  La. 
236,  242,  40  So.  688. 
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AND  Distribution,  14  Cyc.  182;  Dismissal  and  Nonsuit,  14  Cyc.  431;  Estoppel, 
16  Cyc.  685  text  and  note  5;  Foreign  Corporations,  19  Cyc.  1304  note  33;  Hus- 
band AND  Wife,  21  Cyc.  1621  note  20,  1628  note  7,  1693  note  28;  Infants,  22 
Cyc.  703  text  and  note  62;  Injunctions,  22  Cyc.  971,  1047  text  and  note  53; 
Insane  Persons,  22  Cyc.  1168  note  39,  1216  note  68;  Intoxicating  Liquors, 
23  Cyc.  135  text  and  note  89;  Judgments,  23  Cyc.  837  text  and  note  90,  966  text 
and  note  68,  970  note  15,  975  note  54,  1115  text  and  note  21,  1121  text  and  notes 
59,  60,  61,  1122  notes  63,  65,  1123  note  73,  1129-1130  text  and  note  3,  1131  note 
7,  1133  note  15, 1139  note  44,  1182,  1183  text  and  notes  19-23,  1546  text  and  note 
55,  1602  text  and  note  85;  Landlord  and  Tenant,  24  Cyc.  1206  note  41;  Libel 
AND  Slander,  25  Cyc.  431,  483,  566;  Life  Insurance,  25  Cyc.  789  note  67.  Con- 
clusiveness of  Adjudication,  see  Judgments,  23  Cyc.  1215.  Procedure  With 
Respect  to  Judgment  as  Estoppel,  see  Judgments,  23  Cyc.  1523.  Statement  of 
the  Doctrine,  see  Judgments,  23  Cyc.  1215.) 

Res  LOCATA  PERIT  domino.  A  maxim  meaning  Located  property  perishes 
to  the  owner."    That  is,  where  located  property  perishes  the  loss  is  to  the  owner. 

Res  MAGIS  VALEAT  QUAM  PEREAT.    a  rule  of  construction  «^  whereby 
doubtful  instruments  are  so  construed  that  they  may  rather  stand  than  faU; 
and  which  may  be  translated    Let  the  thing  have  effect  rather  than  be  destroyed."  ®^ 

Res  NULLIUS  NATURALITER  fit  PRIMI  OCCUPANTIS.  a  maxim  meaning 
*'A  thing  which  has  no  owner  naturally  belongs  to  the  first  finder." 

Resolution.  Merely  the  form  in  which  the  legislative  body  expresses  an 
opinion;  not  a  law;  ®^  a  mode  of  municipal  action  different  from  an  ordinance 


59.  See  Res  Perit  Domino  Suo,  posi  1672. 
Applied  in  Bayne  v.  Walker,  3  Dow.  233, 

236,  3  Eng.  Reprint  1049. 

60.  See  Barthel  v.  Scotten,  24  Can.  Sup. 
Ct.  367,  371,  373,  where  it  is  said:  "The 
maxim  ...  is  only  a  rule  authorizing  a 
certain  presumption  to  be  made  in  arriving 
at  what  must  govern  in  all  cases  of  con- 
struction, namely  the  intention  of  the 
parties;"  and  again  "is  only  a  rule  to  aid 
in  arriving  at  the  intention  and  does  not  in 
any  case  authorize  the  court  to  overrule  the 
intention." 

61.  See  Moore  v.  Hinnant,  89  N.  C.  455, 
462;  Barthel  v.  Scotten,  24  Can.  Sup.  Ct. 
367,  371,  373;  British  America  Assur.  Co.  f. 
Law,  21  Can.  Sup.  Ct.  325,  329. 

62.  Compare  Black  L.  Diet.,  under  the  more 
usual  form  "  ut  res  magis,"  etc. 

63.  Bouvier  L.  Diet. 

Occupantis,  literally  person  "  taking  pos- 
session." See  Black  L.  Diet.,  sub  verb.  "  Oc- 
cupare." 

64.  McDowell  v.  People,  204  111.  490,  502, 
68  N.  E.  378;  Paxton  v.  Bogardus,  201  111. 
628,  640,  66  N.  E.  853;  Altamont  v.  Balti- 
more, etc.,  R.  Co.,  184  111.  47,  51,  56  N.  E. 
340. 

"  Be  it  resolved  "  requisite. —  "  A  charac- 
teristic feature  of  a  resolution  is  its  enact- 
ing clause,  'Be  it  resolved;'  were  any  other 
term  used,  it  would  cease  to  be  a  resolution." 
State  V.  Delesdenier,  7  Tex.  76,  05.  Compare 
In  re  Senate  File  31,  25  Nebr.  864,  876,  41 
N.  W.  981,  holding  that  "  Be  it  enacted  " 
includes  be  it  resolved  and  so  may  be  used 
in  passing  a  mere  resolution. 

Law  in  form  of  resolution. —  "  A  resolution 
may  or  may  not  take  ellect  as  a  law,  de- 
pending upon  the  occasion  and  object  of  its 
use.  It  may  be  resorted  to  as  a  vehicle  to 
convey  the  opinions  or  wishes  of  the  legis- 


lature on  any  subject,  without  prescribing 
any  rule  of  conduct  to  be  observed.  But 
whenever  a  joint  resolution  does  undertake 
to  lay  down  a  rule  of  conduct  for  any  portion 
of  the  people  of  the  State,  it  becomes  a  law, 
and  will  take  effect  as  such,  notwithstanding 
the  use  of  the  word  '  resolved '  in  its  style, 
instead  of  the  word  '  enacted." "  Swann  r. 
Buck,  40  Miss.  268,  293. 

Not  a  law. —  A  resolution  of  the  senate,  26 
Feb.  1872,  authorizing  the  issue  of  certifi- 
cates to  officers  of  the  senate,  is  not  a  law 
within  the  meaning  of  U.  S.  Const,  art.  4, 
§  31,  providing  that  "  no  money  shall  be 
drawn  from  the  treasury  but  in  pursuance 
of  an  appropriation  made  by  law."  Revnolds 
V.  Blue,  47  Ala.  711,  713.  "A  resolution 
proper  is  not  a  law.  ...  A  legislative  body 
may  in  that  form  express  an  opinion,  may 
govern  its  own  procedure  within  the  limita- 
tions imposed  upon  it  by  its  constitution  or 
charter,  and,  in  case  it  have  ministerial 
functions,  may  direct  their  performance : 
but  it  can  not  adopt  that  mode  of  procoilure 
in  making  laws  where  the  power  which 
creat<^d  it  lias  commanded  that  it  shall  legis- 
late in  a  diil'erent  form."  San  Antonio  r, 
Micklejohn,  89  Tex.  79,  82,  33  S.  W.  735. 
A  mere  allinnative  vote  in  a  verbal  motion 
in  the  C(nincil  acceptiiii^  a  contract  is  not  a 
resdlutiou  in  the  proper  sense  of  the  word 
and  therefore  not  subject  as  such  to  aOirm- 
ance  or  veto  bv  tlie  mayor.  Galveston  r. 
Morton,  58  Tex.*409,  414.  'As  used  in  charter 
of  El  Paso,  Texas,  providing  for  submission 
of  resolutions  to  the  mayor.  nothiiiLj  more 
tlian  the  formal  expression  of  tiio  will  of  the 
citv  council.  El  Paso  Gas.  etc..  Co.  r.  El 
Paso.  22  Tex.  Civ.  App.  309.  312.  54  S.  W. 
798.  "A  very  ditTerent  thinjx  from  a  law." 
Cape  Girardeau  v.  Fougeu.  30  Mo.  App.  551, 
556. 
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and  less  formal  and  less  solemn  than  an  ordinance;  ®^  only  a  less  solemn  or  less 
usual  form  of  an  ordinance;  according  to  ordinary  parliamentary  practice, 
merely  a  suggestion  or  direction  in  writing,  concurred  in  by  the  two  houses  of 
the  assembly,  if  there  be  two  houses,  or  passed  by  one  house  if  there  be  but  one, 
and  not  submitted  to  the  executive  for  approval,  ordinarily  passed  without  the 
forms  and  delays  which  are  generally  required  by  constitutions  and  municipal 
charters  as  prerequisites  of  the  enactment  of  valid  laws  or  ordinances. (Reso- 
lution: Legislative,  see  Statutes.  Municipal  —  In  General,  see  Municipal  Cor- 
porations, 28  Cyc.  62;  Abolishing  Office  and  Providing  For  Due  Notice  to  Incum- 
bent as  Dismissal  of  Police  Ofiicer,  see  Municipal  Corporations,  28  Cyc.  512, 
513  text  and  note  43;  For  Election  on  Bond  Issue,  see  Municipal  Corporations, 
28  Cyc.  1589  text  and  notes  58,  60-63,  1590  text  and  notes  64-69;  For  Forfeiture 
of  Lease  of  Pubhc  Place, 'See  Municipal  Corporations,  28  Cyc.  939  text  and  note 
66;  For  Issue  of  Bonds,  see  Municipal  Corporations,  28  Cyc.  1585;  For  Levy  of 
Assessments  For  Public  Improvements,  see  Municipal  Corporations,  28  Cyc. 
1140;  For  Levy  of  Tax,  see  Municipal  Corporations,  28  Cyc.  1692;  For  Public 
Improvements,  see  Municipal  Corporations,  28  Cyc.  971,  978,  979,  992,  1010. 
Municipal  in  Relation  to  Streets  —  As  Evidence  of  Duty  of  Municipality,  to  Show 
Negligence  in  Care  of  Street,  see  Municipal  Corporations,  28  Cyc.  1482  text 
and  note  91 ;  As  Evidence  of  Knowledge  of  Defect  in  Street,  see  Municipal  Cor- 
porations, 28  Cyc.  1489  text  and  note  25,  note  27,  1498  note  6;  Estabhshing 
Street  Grade,  see  Municipal  Corporations,  28  Cyc.  839  text  and  note  63 ;  Modify- 
ing Franchise  to  Use  Street,  see  Municipal  Corporations,  28  Cyc.  888  text  and 
note  21;  Recognizing  Street,  see  Municipal  Corporations,  28  Cyc.  837  text  and 
note  38;  Vacating  Street,  see  Municipal  Corporations,  28  Cyc.  841  text  and  note 
80.  Of  Board  of  Health  —  Declaring  Nuisance,  see  Health,  21  Cyc.  397;  For 
Measures  Concerning  Glandered  Horses,  see  Animals,  2  Cyc.  340;  Power  to 
Enforce,  see  Health,  21  Cyc.  400.  Of  Corporation  —  Distinguished  From 
By-Law,  see  Corporations,  10  Cyc.  350 ;  For  Execution  of  Corporate  Mortgage, 
see  Corporations,  10  Cyc.  1001  text  and  note  53,  1198  text  and  notes  21,  22, 
25;  For  Taking  by  Eminent  Domain,  see  Eminent  Domain,  15  Cyc.  827;  Of 
County  Board,  see  Counties,  11  Cyc.  402.  Relating  to  Streets  and  Highways  in 
General,  see  Streets  and  Highways.) 

Resolutive  condition  (Condition  resolutoire).    In  French  and  Lower 


Compared  with  "  order  "  see  State  v.  Ames, 
31  Minn.  440,  443,  18       W.  277. 

Distinguished  from  "  bill "  see  State  v. 
Delesdenier,  7  Tex.  76,  95. 

Passing  and  taking  effect. —  It  need  be  read 
but  once  and  may  be  passed  by  a  viva  voce 
vote,  without  the  ayes  and  noes,  whereupon, 
when  engrossed,  it  becomes  operative.  Cape 
Girardeau  v.  Fougeu,  30  Mo.  App.  551,  556. 

65.  Cape  Girardeau  v.  Fougeu,  30  Mo.  App. 
551,  557. 

Lacking  solemnity  of  ordinance. —  "  When 
the  law  requires  a  proceeding  to  be  instituted 
by  an  ordinance  it  cannot  be  effected  by 
resolution  merely.  Tlie  latter,  wanting  the 
solemnities  of  the  former,  is  not  regarded 
as  a  legal  equivalent."  Paterson  v.  Barnet, 
46  N.  J.  L.  62,  66.  "  An  ordinance  requires 
more  solemnity  than  a  resolution."  State  v. 
Bayonne,  35  N.  J.  L.  332,  337. 

Temporary,  as  distinguished  from  ordi- 
nance.—  A  deliberate  expression  of  the  opin- 
ion of  the  mayor  and  aldermen  that  pro- 
posed changes  in  an  ordinance  should  be 
made,  with  an  instruction  to  the  mayor  to 
prepare  an  ordinance  for  adoption,  however 
fully  and  positively  expressed,  is  no  more 


than  a  resolution,  an  order  of  a  special  and 
temporary  character  and  not  a  law  or  ordi- 
nance. Such  a  proceeding  furnishes  a  rule  of 
conduct  for  the  committee  or  official  whom  it 
instructs,  but  not  a  rule  of  conduct  or  gov- 
ernment for  the  municipal  corporation  or 
for  those  who  are  affected  by  the  municipal 
law.  Jones  v.  McAlpine,  64  Ala.  511,  513. 
"  A  distinction  is  sometimes  drawn  between 
an  ordinance  and  a  resolution,  by  which,  the 
one  prescribes  a  permanent  rule  of  conduct 
or  government,  while  the  other  is  of  a  tem- 
porary character  and  prescribes  no  permanent 
rule  of  government."  Campbell  v.  Cincin- 
nati, 49  Ohio  St.  463,  470,  31  N.  E.  606. 

"  Resolutions,  and  ordinances,  of  a  general 
or  permanent  nature "  under  Ohio  Rev.  St. 
§  1694,  and  Ohio  Mun.  Code,  §  98,  see 
Campbell  v.  Cincinnati,  49  Ohio  St.  463,  469, 
470,  31  N.  E.  606. 

66.  Kepner  v.  Com.,  40  Pa.  St.  124,  130 
[quoted  in  Fuller  v.  Scranton,  2  Pa.  Cas.  61, 
4  Atl.  467],  adding:  "It  is  an  ordinance 
still,  if  it  is  anything  intended  to  regulate 
any  of  the  affairs  of  the  corporation." 

67.  See  Cape  Girardeau  v.  Fougeu,  30  Mo. 
App.  551,  556. 


EESOLUTIYE  CONDITION— RESORT   [34  Cyc]  1669 


Canadian  law,  a  condition  pertaining  to  gifts,  which  exists  when  the  gift  takes 
effect  immediately  with  the  effects  which  it  should  produce,  to  the  profit  of  the 
donee,  but  under  the  condition  that  if  such  an  uncertain  event  takes  place  the 
gift  shall  terminate  and  the  property  shall  be  restored  to  the  same  state  as  if 
there  had  been  no  gift.^^  (Resolutive  Condition:  Otherwise  Defined,  see  Con- 
dition, 8  Cyc.  556  note  96.    See  also  Resolutory  Condition.) 

RESOLUTO  jure  CONCEDENTIS  RESOLVITUR  jus  CONCESSUM.  a  maxim 
meaning  the  right  of  the  grantor  being  extinguished,  the  right  granted  is 
extinguished." 

RESOLUTO  JURE  DANTIS,  RESOLVITUR  JUS  ACCIPIENTIS.  A  maxim  mean- 
ing the  right  of  the  giver  having  ceased,  or  become  void,  the  right  of  the  receiver 
ceases  also." 

Resolutory  condition.  The  condition  on  which  depends  an  obligation 
which  is  to  take  effect  immediately,  but  is  liable  to  be  defeated  when  the  contingent 
event  happens."^^  (Resolutory  Condition:  Otherwise  Defined,  see  Condition,  8 
Cyc.  556  note  96.    See  also  Resolutive  Condition,  ante,  p.  1668.) 

Resolve.  To  express  as  an  opinion  or  determination  by  resolution  or  vote."^^ 
(See  Resolution,  ante,  p.  1667.) 

Resort,  As  a  noun,  a  place  of  frequent  assembly ;  a  haunt ;  a  place  fre- 
quented, as  ale  houses,  or  the  resort  of  the  idle  and  dissolute ;  assembly ;  meet- 
ing; concourse;  frequent  assembly act  of  visiting.'^  As  a  verb,  to  go  with  a 
certain  frequency or  else  in  number  more  than  that  number  engaged  in  a  single 


68.  See  Dalloz  Repertoire  de  Jurisprudence, 
art.  1740  [quoted  in  Herse  v.  Dufaux,  L.  R. 
4  P.  C.  468,  490,  42  L.  J.  C.  P.  1,  9  Moore 
P.  C.  N.  S.  281,  21  Wkly.  Rep.  313,  17  Eng. 
Reprint  520]. 

Operates  as  a  revocation  of  the  gift  and 
divests  the  donee  of  the  property  in  the  sub- 
ject of  the  gift.  lierse  v.  Dufaux,  L.  R.  4 
C.  P.  468,  490,  42  L.  J.  C.  P.  1,  9  Moore 
P.  C.  N.  S.  281,  21  Wkly.  Rep.  313,  17  Eng. 
Reprint  520. 

69.  Black  L.  Diet. 

Cited  in  Broom  Leg.  Max.  (7th  Eng.  ed.) 
351;  Mclntyre  v.  Clark,  6  Misc.  (N.  Y.)  377, 
379,  26  K  Y.  Suppl.  744. 

70.  Trayner  Leg.  Max. 

Applied  in  Barsalou  v.  Royal  Inst.,  5  Que- 
bec Q.  B.  383,  387. 

71.  See  Moss  v.  Smoker,  2  La.  Ann.  989, 
991. 

72.  Webster  Diet,  (5th  definition)  [quoted 
in  In  re  Senate  File  31,  25  Nebr.  864,  876, 
41  N.  W.  981]. 

"  Resolved  "  equivalent  to  "  enacted." —  The 
word  "  is  as  potent  to  declare  the  legislative 
will  as  the  word  'enacted'"  nor,  when  used 
in  the  title  of  a  resolutive  declaration  under- 
taking to  lay  down  a  rule  of  conduct  for  any 
portion  of  the  people  of  the  state,  does  it 
preclude  such  declaration  from  being  a  law. 
Swann  v.  Buck,  40  Miss.  268,  293.  Several 
definitions  of  "  enact,"  namely,  "  to  establish 
by  law,"  "  to  perform  or  effect,"  "  to  decree," 
would  be  of  equal  force  to  the  word  "  re- 
solved;" therefore  "  Be  it  enacted  "  may  mean 
"Be  it  resolved."  In  re  Senate  File  31,  25 
Nebr.  864,  876,  41  N.  W.  981. 

"  Be  it  resolved  "  as  the  term  requisite  to 
a  resolution  see  Resolution,  anie,  note  ()4. 

73.  Webster  Diet,  [quoted  in  In  re  Sic,  73 
Cal.  142,  152,  14  Pac.  405]. 

"  Sea  side  resort  "  or  "  summer  resort  " 
does  not  include  places  where  in  general  the 


occupants  reside  and  do  business  the  entire 
year.  In  re  Delaware  Bay,  etc.,  R.  Co., 
(N.  J.  Ch.  1887)  11  Atl.  261,  263,  construing 
the  term  as  used  in  St.  (1880)  March  3  (Sup- 
plemental Revision,  p.  34),  exempting  rail- 
roads constructed  at  and  for  transportation  to 
seaside  resorts  from  a  provision  requiring  a 
certain  frequency  in  running  trains. 

74.  Webster  Diet,  [quoted  in  Bandalow  v. 
People,  90  111.  218,  220]. 

75.  Webster  Diet,  [quoted  in  Bandalow  V. 
People,  90  111.  218,  220]. 

76.  Webster  Diet,  [quoted  in  Bandalow  i\ 
People,  90  111.  218,  220]. 

77.  See  infra,  this  note. 

Repetition  or  frequency  implied. —  Going  to 
a  place  for  a  purpose,  by  several  persons 
together  and  at  one  single  time,  is  not  re- 
sorting. Cain  r.  State,  30  Ala.  534.  535 
[cited,  explained,  and  apparentlv  niisqiiotcd 
in  Downey  r.  State,  90  Ala.  644,  646.  8  So. 
869,  as  not  requiring  positive  frequencv]. 
As  used  in  Kan.  Gen.  St.  (1887)  c.  165,  §'4, 
par.  2533,  declaring  places,  where  persons  are 
permitted  to  resort  for  the  purpose  of  drink- 
ing intoxicating  liquors,  to  be  common  nui- 
sances, to  "  resort "  means  something  of  a 
common  occurrence;  the  habitual  frequenting 
of  the  place  bv  more  than  one  person.  State 
r.  Owens,  9  Kan.  App.  595,  58  Pac.  240.  241: 
" '  resorted  to '  .  .  .  means  something  of 
a  common  occurrence."  People  r.  Pinker  ton. 
79  Mich.  110,  115.  44  N.  W.  ISO,  so  dolining 
the  term  in  connection  witli  a  statement  of 
the  importance  of  showing  tlmt  a  house  was 
"resorted  to"  as  bearing  upon  a  prosecution 
for  keeping  a  disreputiilde  liouse.  The  word 
im])]ies  frequent  visiting,  and  when  applied  to 
the  habit  of  criminal  persons  with  regard  to 
a  house,  gives  ground  for  an  inference  of 
criniinnlity  in  the  use  of  the  house.  (VBrien 
r.  People, '28  Mich.  213.  214.  Compare,  how- 
ever, infra,  text  and  not^s  78,  70. 
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RESORT—  RESPECT 


act  of  the  kind  for  the  purpose  of  which  a  place  is  visited;  also,  to  go,  although 
but  once.'^®  (Resort :  Correlative  of  Entertainment,  see  Entertainment,  15  Cyc. 
1054  text  and  note  74.  Court  of  Last  —  Binding  Effect  of  Decisions  on  Inferior 
Courts,  see  Courts,  11  Cyc.  747;  Exclusive  Judge  of  Own  Jurisdiction,  see  Courts, 
11  Cyc.  801  text  and  note  26.    Place  of,  see  Place,  30  Cyc.  1633  note  20.) 

Resources.  Money  or  any  property  that  can  be  converted  into  supplies; 
means  of  raising  money  or  supplies,  capabilities  of  producing  wealth  or  to  supply 
necessary  wants;  available  means  or  capability  of  any  kind;  a  definition  of 
"  means." 

Respect,    a  voluntary  tribute  to  wDrth.^^  ^^g^^  between  certain 


"  Used  "  not  equivalent  to  "  resorted  to." — 

An  indictment  alleging  i;hat  a  house  was 
"  used "  during  a  time  specified  for  illegal 
gaming  does  not  charge  an  offense,  under  a 
statute  describing  the  offense  as  keeping  a 
house  "  resorted  to  "  for  such  purposes.  Com. 
V.  Stahl,  7  Allen  (Mass.)  304,  305.  See  also 
State  V.  Dodge,  78  Me.  439,  441,  6  Atl.  875 
[explaining  State  v.  Lang,  63  Me.  215,  219, 
sustaining  an  indictment  under  Rev.  St.  c.  17, 
§  1,  declaring  places  resorted  to  "  for  the 
illegal  sale  or  keeping  of  intoxicating  liquors  " 
to  be  nuisances,  where  "  used  "  is  substituted 
for  the  statutory  phrase  "  resorted  to,"  as 
holding  not  that  "  used  "  means  '•'  resorted  to," 
but  that  the  statute  meant  "used"]. 

78.  See  infra,  this  note. 

Number  of  visitors  a  substitute  for  fre- 
quency of  occasions. —  To  make  a  house  one 
where  persons  "  resort "  for  the  purpose  of 
gaming,  there  must  be  either  more  than  one 
occasion  of  going  there,  or  more  persons 
present  upon  that  occasion  than  those  engaged 
in  gaming,  within  the  meaning  of  a  statute 
directed  rather  to  the  bad  example  than  to 
the  gaming  itself,  Wheelock  v.  State,  15  Tex. 
260,  264  [followed  in  State  v.  Norton,  19  Tex. 
102,  105].  See  also  Downey  v.  State,  90  Ala. 
644,  646,  8  So.  869,  holding  the  same  doctrine, 
but  basing  it  upon  a  passage  purporting  to 
be  quoted  from  Cain  v.  State,  30  Ala.  534,  in 
which,  as  reported,  no  such  language  appears. 

79.  State  v.  Ah  Sam,  15  Nev.  27,  32,  27 
Am.  Rep.  454  (where  it  is  held  that  "to  go 
once  "  is  to  "  resort  to  "  within  the  meaning 
of  St.  (1879)  121,  §  6,  forbidding  all  persons 
to  "  resort "  to  certain  places,  and  is  said : 
*'  It  is  argued  that  resort  means,  not  to  go 
merely  once,  but  to  go  and  go  again  —  in 
other  words,  to  make  a  practice  of  going. 
The  etjonology  of  the  word  resort  lends  some 
support  to  this  argument,  but  the  definitions 
given  in  the  lexicons  show  that  whatever  may 
have  been  its  original  meaning  it  no  longer 
means  anything  more  in  the  connection  in 
which  it  is  employed  in  the  statute  than  to 
go  once");  "The  Lexicons"  [cited,  generally, 
in  State  v.  Ah  Sam,  15  Nev.  27,  32,  27  Am. 
Rep.  454,]  for  instance:  Webster  Int.  Diet, 
(where  the  first  definition  is  given  as  "to  go; 
to  repair;  to  betake  one's  self;"  the  third, 
"  to  have  recourse ;  to  apply ;  to  betake  one's 
self  for  help,  relief,  or  advantage;"  with  no 
mention  of  frequency)  ;  Century  Diet,  (where 
the  second  definitiori  is  "  to  go ;  repair ;  ^  go 
customarily  or  frequently;"  and  the  third, 
"to  have  recourse;  apply;  betake  one's  self: 
with  *to'")  ;  Standard  Diet,  (where  the  first 


definition  is  "  to  go  frequently  or  habitually ; 
to  bet^.ke  oneself;  repair;"  and  the  second, 
"  to  nave  recourse ;  apply  or  betake  oneself 
for  use  as  a  means  " ) .  See  a^so  Downey  v-. 
State,  90  Ala.  644,  646,  8  So.  869  [misquoting 
apparently  Cain  v.  State,  30  Ala.  534,  536,  in 
which  report  the  passage  purporting  to  be 
quoted  does  not  appear,  and  explaining  Swal- 
low V.  State,  20  Ala.  30,  32],  holding  the  same 
doctrine.  Compare,  however,  supra,  text  and 
note  77. 

80.  Webster  Diet,  [quoted  in  Ming  v.  Wool- 
folk,  3  Mont.  380,  386  {affirmed  in  116  U.  S. 
599,  6  S.  Ct.  489,  29  L.  ed.  740)]. 

Not  necessarily  money  in  hand,  pocket,  or 
bank  see  Sacry  v.  Lobree,  84  Cal.  41,  49,  23 
Pac.  1088. 

Products  obviously  included,  of  farm,  for- 
est, manufacture,  art,  education,  etc.,  within 
the  meaning  of '  Tenn.  St.  Feb.  1885,  §  1, 
relating  to  an  exhibit  of  the  "  resources  "  of 
tlie  various  counties.  Shelby  County  v.  Ten- 
nessee Centennial  Exposition  Co.,  96  Tenn.  653, 
666,  36  S.  W.  694,  33  L.  R.  A.  717. 

Public  schools. — "In  the  broad  and  liberal 
sense,  the  public  schools  of  a  county  may  well 
be  classed  among  her  resources."  Shelby 
County  V.  Tennessee  Centennial  Elxposition 
Co.,  96  Tenn.  653,  666,  36  S.  W.  694,  33 
L.  R.  A.  717. 

"Available  assets  and  resources "  in  the 
statement,  "A  municipality's  capacii'y  for  do- 
ing business  on  such  cash  basis,  with  out- 
standing liabilities,  is  necessarily  measured  by 
the  amount  of  cash  on  hand  and  the  avail- 
able assets  and  resources  readily  convertible 
into  cash  to  meet  the  payment  of  such  lia- 
bilities as  they  become  due,"  found  in  the 
decision  in  Earles  v.  Wells,  94  Wis.  285,  298, 
299,  68  N.  W.  964,  59  Am.  St.  Rep.  886, 
means  "  tangible  property  in  the  treasury, 
legally  available,  and  properly  applicable  to 
the  payment  of  debts,  and  readily  convertible 
into  money  for  that  purpose  "  and  the  phrase 
does  not  include,  as  an  offset  against  the 
city's  debt,  uncertain  amounts  receivable, 
such  as  a  street  railway  tax  or  license  de- 
pendent upon  its  earnings.  Rice  v.  Mil- 
waukee,  100  Wis.  516,  519,  521,  76  N.  W. 
341. 

81.  Webster  Diet,  suh  verb.  "Means" 
[quoted  in  Sacry  V.  Lobree,  84  Cal.  41,  49,  23 
Pac.  1088]. 

82.  See  Stuart  V.  People,  4  111.  395,  405 
[quoted  in  State  v.  Frew,  24  W.  Va.  416,  439, 
49  Am.  Rep.  257,  omitting  the  words  "to 
courts,"  and  again,  in  the  same  opinion,  at 
page  478  {quoted  also  without  the  words  "to 
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prepositions, —  as  in  the  phrases  '^in  respect  to/^  '4n  respect  of/'  and  the  hke, — ■ 
reference;  relation. 

Respectable,  a  word  which,  in  its  ordinary  significance,  would  be  open  to 
construction  and  application  at  the  discretion  of  the  court, but  which,  as  used 
of  witnesses,  in  statutes,  is  synonymous  with  competent  "  or  with  the  combined 
words,     credible  disinterested/' 

Respective.  Relating  to  particular  persons  or  things,  each  to  each,  particu- 
lar, common.^^    (See  Respectively.) 

Respectively.    As  relating  to  each;  ®^  as  singly  or  severally  considered; 


courts"  in  Carter  v.  Com.,  96  Va.  791,  813, 
32  S.  E.  780,  45  L.  R.  A.  310)],  where  it  is 
said:  "Respect  to  courts  ...  is  the  vol- 
untary tribute  of  the  public  to  worth,  virtue 
and  intelligence." 

83.  See  infra,  this  note. 

"  In  respect  to  "  see  Muzzey  v.  Reardon,  57 
N.  H.  3,78,  381  (where,  in  construing  Gen.  St. 
c.  134,  §  13,  enabling  a  married  woman  hold- 
ing property  in  her  own  right  to  sue  and  be 
sued  upon  contract  made  by  her  "  in  respect 
to"  such  property,  it  is  said:  "Wherever  a 
married  woman  has  been  held  liable  on  her 
contracts,  they  were  contracts  made  by  her 
with  reference  to  property  which  she  held  to 
her  sole  and  separate  use, —  that  is,  contracts 
connected  with  and  growing  out  of  that  prop- 
erty, and  entered  into  with  a  view  to  im- 
prove, protect,  use,  enjoy,  manage,  or  dispose 
of  such  property  for  her  support  or  benefit " )  ; 
People  V.  Clarke,  9  N.  Y.  349,  368  (holding 
that  an  action,  not  to  recover  the  possession 
of  lands  but  to  vacate  letters-patent,  is  "  cer- 
tainly a  proceeding  '  in  respect  to  '  lands,  al- 
though not  a  suit  or  proceeding  for  lands"). 

"  In  respect  of  "  construed  "  in  relation  to  " 
see  Woodruff  v.  Oswego  Starch  Factory,  70 
N.  Y.  App.  Div.  481,  484,  74  N.  Y.  Suppl. 
961. 

84.  See  Freleigh  v.  State,  8  Mo.  606,  610. 
"  Not  respectable." —  The  expression,  "  you 

do  not  keep  a  respectable  house,"  is  likely,  as 
a  personal  accusation,  to  be  commonly  under- 
stood as  a  charge  of  keeping  a  house  that  is 
not  respectable,  or  a  house  of  ill  fame,  and 
whether  that,  and  the  words  "  You  are  not 
respectable "  impute  a  want  of  chastity,  may 
properly  be  left  to  the  jury  in  an  action  of 
slander.  Loranger  v.  Loranger,  115  Mich. 
681,  682,  74  N.  W.  228. 

85.  Freleigh  v.  State,  8  Mo.  606,  610 
\cited  as  to  the  synonymy  with  "  competent " 
in  Cox  V.  U.  S.,  5  Okla.  701,  707,  50  Pac. 
175],  referring  to  the  use  of  the  words  re- 
spectively in  certain  statutes. 

86.  Webster  Int.  Diet.  (3d  definition)  in- 
stancing "  they  returned  to  their  '  respective  ' 
places  of  abode." 

As  applied  to  members  of  a  class  of  devi- 
sees, the  term  has  been  held  to  re])el  the  idea 
of  a  survivorship  among  tliem  (Den  v.  INTan- 
ners,  20  N.  J.  L.  142,  145);  to  disjoin  the 
estate  and  prevent  cross  remainders  (Daven- 
port V.  Oldis,  1  Atk.  579,  580,  26  Eng.  Re- 
print 363  {criticized  in  Watson  r.  Foxon, 
m/ra];  Comber  v.  Hill,  Str.  960.  970.  93 
Eng.  Reprint  97'3  [criticized  in  Watson  r. 
Foxon,  infra]),  but  has  not  always  tliat  olToct 
(Watson  V.  Foxon,  2  East  36,  41;  Atherton 
V.  Pye,  4  T.  R.  710,  713). 


Respective  rights. —  Concerning  recital  in  a 
deed  of  water  rights  to  a  corporation  from 
its  stockholders  that  the  company  shall 
"  manage,  control,  and  distribute  said  waters 
so  herein  conveyed  for  our  benefit  and  accord- 
ing to  our  respective  rights  as  fixed  by  our 
agreement  .  .  .  stock  to  be  issued  accord- 
ing to  our  respective  rights  in  said  waters 
as  fixed  by  our  said  agreement,"  in  the  ab- 
sence of  any  such  agreement  upon  the  record, 
and  of  any  evidence  to  warrant  the  conclusion 
that  the  term  "  respective  rights "  gave  any 
one  stockholder  a  right  not  given  to  all,  or 
included  a  right,  independent  of  all  regula- 
tions of  the  corporation,  to  use  water  in  the 
particular  manner  and  for  the  particular  pur- 
pose he  might  at  the  time  happen  to  be  using 
it,  it  was  said  that  the  meaning  of  the  term 
"  the  respective  rights  as  fixed  by  our  agree- 
ment "  was  not  clear,  that  the  term  "  most 
likely  referred  to  the  general  right  to  water 
as  measured  by  the  acreage  owned  by  each 
stockholder."  Fuller  v.  Azusa  Irr.  Co.,,  138 
Cal.  204,  214,  71  Pac.  98. 

"  Their  respective  claims "  referring  to 
claims  of  creditors  as  the  basis  of  proportion 
of  benefit  in  an  assignment  for  creditors 
means  "  the  claims  which  they  respectively 
held  when  the  assignment  was  made."  Allen 
V.  Danielson,  15  R.  1.  4£0,  484,  8  Atl.  705. 

Their  "  respective  services,"  following  an 
enumeration  of  kinds  of  officers,  is  used  to 
distinguish  between  the  different  classes  of 
officers  named.  U.  S.  r.  Morton,  65  Fed.  204, 
208,  13  C.  C.  A.  151,  construing  Act  March 
3,  1891  (26  U.  S.  St.  at  L.  826,  §  9). 

87.  Webster  Diet,  [auoted  iu  Wolf  r.  Lake 
Erie,  etc.,  R.  Co.,  55  Ohio  St.  517,  535,  45 
N.  E.  708,  36  L.  R.  A.  812];  Theberath  v. 
Celluloid  Mfg.  Co.,  3  Fed.  143.  148,  defining 
the  word  in  "  its  obvious  and  most  usual 
meaning." 

Applying  previous  classification  to  general 
residue  see  Lipmaii's  Appeal,  ?.')  Pa.  St.  180, 
185,  72  Am.  Dee.  692. 

Applied  to  assessment  of  damages,  "  dis- 
tributively." —  In  construing  a  statute  re- 
quiring a  jury  to  give  siu'h  tlamagis  as  they 
may  think  proportioned  to  the  pecuniary  in- 
jury resulting  from  death  to  the  persons 
"respectively"  for  whose  benefit  the  action 
may  be  brought,  it  is  said :  "  This  word  '  re- 
spect ively  '  requires  the  jury  to  assess  the 
damages  for  tlio  beneficiaries  distribiitively; 
that  is,  ascertain  how  much  pecuniary  injury 
each  beneficiary  singly  lias  sustained,  and 
then  bring  in  a  verdict  in  gross,  made  \ip  of 
these  single  sums  combined."  Wolf  r.  Txike 
Krie,  etc..  K.  Co..  55  Ohio  St.  517.  535,  45 
N.  E.  708.  36  L.  R.  A.  812. 
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singly  in  the  order  designated.  A  word  of  division  or  separation. (See  Respec- 
tive, ante,  p.  1671.) 

Res  PERIT  domino  SUO.  A  maxim  meaning  The  destruction  of  the  thing 
is  the  loss  of  its  owner." 

RES  PER  PECUNIAM  ^STIMATUR,  ET  NON  PECUNIA  PER  REM.  A  maxim 
meaning  The  value  of  a  thing  is  estimated  according  to  its  worth  in  money, 
but  the  value  of  money  is  not  estimated  by  reference  to  a  thing." 

RESPITE.  A  temporary  suspension  of  the  execution  of  a  sentence;  a  delay, 
forbearance,  or  continuation  of  time ;  a  privilege  granted  to  a  debtor.^*  (Respite : 
In  Criminal  Law  —  Reprieve,  see  Criminal  Law,  12  Cyc.  790;  Pardons,  29  Cyc. 
1561;  Stay  of  Execution,  see  Criminal  Law,  12  Cyc.  790;  Suspension  of  Sentence, 
see  Criminal  Law,  12  Cyc.  772.  To  Insolvent  Debtor,  see  Insolvency,  22  Cyc. 
1328, 1329.) 

RESPONDEAT  OUSTER.  The  form  of  judgment  for  the  plaintiff  upon  an 
issue  arising  upon  a  dilatory  plea,  requiring  the  defendant  to  answer  over.^^ 
(Respondeat  Ouster:  Judgment  to  Plead  Over,  see  Judgments,  23  Cyc.  671  text 
and  note  26,  749 ;  Justices  of  the  Peace,  24  Cyc.  653  note  86.  Pleading  Over, 
see  Pleading,  31  Cyc.  351.) 


Dubious  use  after  the  phrase  "  for  them- 
selves, their  heirs,  executors,  administrators 
and  assigns  "  see  Tlieberath  v.  Celluloid  Mfg. 
Co.,  3  Fed.  143,  148. 

As  used  in  Me.  Pub.  Laws  (1887),  c.  14, 
providing  that  a  legitimate  child  and  its  issue 
"  shall  inherit  from  its  parents  respectively, 
and  from  their  lineal  and  collateral  kindred," 
the  word  "  conveys  the  idea  that  such  child 
shall  inherit,  in  each  case,  from  the  parent 
or  parents  .  .  .  and  from  the  kindred  of 
such  parents,"  so  strengthening  the  construc- 
tion that  the  right  to  inherit  of  the  kindred 
of  his  respective  parents  is  coextensive  with 
his  right  to  inherit  from  his  parents,  Messer 
V.  Jones,  88  Me.  349,  355,  34  Atl.  177. 

88.  Standard  Diet,  [quoted  in  Wolf  V.  Lake 
Erie,  etc.,  R.  Co.,  55  Ohio  St.  517,  535,  45 
N.  E.  708,  36  L.  R.  A.  812]. 

89.  Alsop  V.  Russell,  38  Conn.  99,  103, 
holding  that  the  word  must  be  so  taken  in 
the  phrase,  in  a  will,  "  until  my  children 
shall  respectively  attain  to  the  age  of  ma- 
jority." 

Converting  joint  tenancy  into  tenancy  in 
common  see  Pery  v.  White,  Cowp.  777,  781, 
98  Eng.  Reprint  135(3  [cited  in  Doe  V.  Royle, 
sicpra]  ;  Pearce  v.  Edmeades,  3  Jur.  245,  8 
L.  J.  Exch.  61,  3  Y.  &  C.  Exch.  252  [quoted 
in  Doe  Royle,  13  Q.  B.  98,  112,  66  E.  C.  L. 
98]  ;  Doe  r.  Green,  4  M,  &  W,  229,  242.  See 
also  1  Jarman  Wills,  253,  et  seq.  [cited  in 
Stetson  i\  Eastman,  84  Me.  366,  371,  24  Atl. 
868], 

90.  Bcuvier  L.  Diet. 

"  Quoted  chiefly  in  cases  to  which  it  did 
not  apply  in  the  Roman  law "  see  Harvard 
L.  Rev,  105  [cited  in  Bouvier  L.  Diet.]. 

Applied  see  Havnes  v.  Second  Baptist 
Church,  12  Mo.  App,  536,  540  [affirmed  in 
88  Mo.  285,  57  Am.  Rep,  413], 

Other  forms  are:  "Res  perit  domino" — 
Applied  in:  Gage  v.  Libby,  14  Allen  (Mass.) 
261,  269;  Boston,  etc.,  Ice  Co.  v.  Royal  Ins. 
Co.,  12  Allen  (Mass.)  381,  90  Am.  Dec.  151; 
Sammis  v.  Sly,  54  Ohio  St.  511,  520,  44  N.  E. 
508,  56  Am.  St,  Rep.  731;  Stern  v.  Rosenthal, 
56  Misc.  (N.  Y.)  643,  644,  107  N.  Y.  Suppl. 


772  (reading  "  periit "  for  "  perit")  i 
Diamond  v.  Harris,  33  Tex.  634,  637  (trans- 
lating the  words  literally  "  the  thing  perishes 
to  the  lord " )  ;  Smith  v.  Drummond,  1  Cab. 
&  E.  160;  Espir  v.  Todd,  1  Cab.  &  E.  154, 
155. 

"  Res  perit  suo  domino  " —  Applied  in : 
Lewis  V.  Woodfolk,  2  Baxt,  (Tenn,)  25,  46; 
Osborn  v.  Nicholson,  13  Wall.  (U.  S.)  654, 
660,  20  L.  ed.  689;  discussed  in  Broom  Leg. 
Max,  418, 

"  Res  suo  perit  domino " —  Explained  in 
Bayne  v.  Walker,  3  Dow.  233,  238,  3  Eng. 
Reprint  1049,  as  meaning  that  no  person  is 
bound  to  answer  the  consequences  of  the 
accident, 

91.  Black  L.  Diet. 

92.  Bouvier  L.  Diet,  [quoted  in  Mishler  v. 
Com.,  62  Pa.  St.  55,  60,  1  Am.  Rep,  377]. 

93.  Bouvier  L.  Diet,  [quoted  in  Mishler  v. 
Com,,  62  Pa.  St.  55,  60,  1  Am.  Rep.  377]; 
Wharton  L.  Lex.  [quoted  in  Mishler  v.  Com., 
supra]. 

"  Respite  of  appeal  [is]  adjourning  an  ap- 
peal to  some  future  time."    Black  L,  Diet. 

94.  Dauphin  v.  Soulie,  3  Mart.  N.  S.  (La.) 

446,  448,  adding:  "and  always  derogatory  to 
the  rights  of  creditors  who  are  in  a  minority, 
by  changing  their  contracts  without  consent 
on  their  part." 

"  In  the  civil  law. — A  '  respite '  is  an  act 
by  which  a  debtor,  who  is  unable  to  satisfy 
his  debts  at  the  moment,  transacts  (com- 
promises) with  his  creditors,  and  obtains 
from  them  time  or  delay  for  the  payment  of 
the  sums  which  he  owes  to  them.  The  re- 
spite is  either  voluntary  or  forced.  It  is 
'  voluntary '  when  all  the  creditors  consent  to 
the  proposal,  which  the  debtor  makes,  to  pay 
in  a  limited  time  the  whole  or  a  part  of  the 
debt.  It  is  '  forced  '  when  a  part  of  the  cred- 
itors refuse  to  accept  the  debtor's  proposal, 
and  when  the  latter  is  obliged  to  compel  them 
by  judicial  authority  to  consent  to  what  the 
others  have  determined,  in  the  cases  directed 
by  law,"  See  La.  Civ.  Code,  arts.  3084,  3085 
[cited  in  Black  L.  Diet.]. 

95.  See  Black  L.  Diet. 
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Respondeat  raptor  qui  ignorare  non  potuit  quod  pupillum 

ALIENUM  ABDUXIT.  A  maxim  meaning  Let  the  ravisher  answer,  for  he  could 
not  be  ignorant  that  he  has  taken  away  another's  ward." 

RESPONDEAT  SUPERIOR.  Literally  Let  the  principal  answer."  "  A  general 
rule  which  charges  the  master  with  liability  for  the  servant's  negligence  in  the 
master'^  business  causing  injury  to  third  persons;  founded  on  this  principle, 
that  he  who  expects  to  derive  advantage  from  an  act  which  is  done  by  another 


Merely  interlocutory,  and  never  given 
either  upon  a  demurrer  or  trial  by  a  plea  in 
bar.  Confined  to  plea  in  abatement  put  in 
before  any  plea  in  bar  has  been  pleaded,  and 
decided  upon  by  demurrer  in  favor  of  the 
plaintiff.  Bauer  v.  Roth,  4  Eawle  (Pa.)  83, 
92. 

96.  Peloubet  Leg.  Max. 
Applied  see  Hob.  99. 

97.  Bouvier  L.  Diet. 

98.  Murray  v.  Usher,  117  N.  Y.  543,  546, 
23  N.  E.  564  [quoted  in  Burns  v.  Pethcal,  75 
Hun  (N.  Y.)  437,  444,  27  N.  Y.  Suppl.  499]. 

Application  see  Hardeman  v.  Williams,  150 
Ala.  415,  418,  43  So.  726,  10  L.  R.  A.  N.  S. 
653;  Hearns  v.  Waterbury  Hospital,  66  Conn. 
98,  123,  33  Atl.  595,  31  L.  R.  A.  224;  Gris- 
wold  V.  New  York,  etc.,  R.  Co.,  53  Conn.  371, 
388,  4  Atl.  261,  55  Am.  Rep.  115;  Young  V. 
New  Haven,  39  Conn.  435,  443;  Jewett  v. 
New  Haven,  38  Conn.  368,  386,  9  Am.  Rep. 
382;  Judge  v.  Meriden,  38  Conn.  90,  97; 
Southern  R.  Co.  v.  Morrison,  105  Ga.  543, 
547,  31  S.  E.  564;  McNulta  v.  Lockridge,  137 
HI.  270.  279,  27  N.  E.  452,  31  Am.  St.  Rep. 
362;  St.  Louis,  etc.,  R.  Co.  v.  Willis,  38  Kan. 
,330,  339,  16  Pac.  728;  Kansas,  etc.,  R.  Co.  v. 
Fitzsimmons,  18  Kan.  34,  40;  Welch  v.  Maine 
Cent.  R.  Co.,  86  Me.  552,  565,  567,  570,  30 
Atl.  116,  25  L.  R.  A.  658;  Bulger  v.  Eden,  82 
Me.  352,  357,  19  Atl.  829,  9  L.  R.  A.  205; 
Smart  v.  White,  73  Me.  332,  339,  40  Am.  Rep. 
356;  State  V.  Consolidated  European,  etc.,  R. 
Co.,  67  Me.  479,  481;  Woodcock  v.  Calais,  66 
Me.  234,  235  [cited  in  Weed  v.  Greenwich, 
45  Conn.  170,  188;  Woodcock  v.  Calais,  68 
Me.  244,  245]  ;  Somes  v.  White,  65  Me.  542, 
543,  20  Am.  Rep.  718;  Brown  v.  Vinalhaven, 
65  Me.  402,  404,  20  Am.  Rep.  709;  Morgan 
V.  Hallowell,  57  Me.  375,  378;  Campbell  v. 
Portland  Sugar  Co.,  62  Me.  552,  566,  16  Am. 
Rep.  503;  Rogers  v.  Ludlow  Mfg.  Co.,  144 
Mass.  198,  202,  11  N.  E.  77,  59  Am.  Rep.  68; 
Johnson  v.  Boston  Tow-Boat  Co.,  135  Mass. 
209,  210,  46  Am.  Rep.  458;  Lawrence  V.  Rice, 
12  Mete.  (Mass.)  527,  532;  Farvvell  v.  Bos- 
ton, etc..  R.  Corp.,  4  Mete.  (Mass.)  49,  56, 
38  Am.  Dec.  339;  Earle  v.  Hall,  2  Mete. 
(Mass.)  353,  357;  Stone  v.  Codman,  15  Pick. 
(Mass.)  297,  299;  Sproul  i;.  Hemmingway,  14 
Pick.  (Mass.)  1,  4,  25  Am.  Dec.  350;  Rich- 
ards V.  Farnham,  13  Pick.  (Mass.)  451,  457; 
Bcyd  V.  Rice,  38  Mich.  599,  600;  Bath  i;. 
Caton,  37  Mich.  199,  201 ;  Detroit  v.  Corey,  9 
Mich.  165,  184,  80  Am.  Dec.  78;  Moricr  v.  R. 
Co.,  31  Minn.  351,  352,  17  N.  W.  952,  47  Am. 
Rep.  793  [quoted  in  Slater  v.  Advance 
Thresher  Co.,  97  Minn.  305,  308,  107  N.  W. 
133,  5  L.  R.  A.  N.  S.  598]  ;  Haehl  r.  Wabash 
R.  Co.,  119  Mo.  325,  339,  24  S.  W.  737; 
Gillespie  v.  Lincoln.  35  Nebr.  34,  40,  52  N.  W. 
811,  16  L.  R.  A.  349;  Carter  V.  Berlin  Mills 
Co.,  58  N.  H.  52,  54,  42  Am.  Rep.  572;  Wil- 


son V.  Beverly,  2  N.  H.  548,  550;  Condict  V. 
Jersey  City,  46  N.  J.  L.  157,  159,  161;  Mc- 
Dermott  v.  Evening  Journal  Assoc.,  43 
N.  J.  L.  488,  493,  39  Am.  Rep.  606 ;  Cuff  v. 
Newark,  etc.,  R.  Co.,  35  N.  J.  L.  17,  23,  10 
Am.  Rep.  205;  Aycrigg  v.  New  York,  etc.,  R. 
Co.,  30  N.  J.  L.  460,  462;  Alcorn  v.  Phila- 
delphia, 44  Pa.  St.  348,  350  [cited  in  Muller 
V.  Bayonne,  45  N.  J.  Eq.  237,  241,  19  AtL 
614]  ;  Atchison,  etc.,  R.  Co.  v.  Martin.  7  N.  M. 
158,  183,  34  Pac.  536  [affirmed  in  166  U.  S. 
399,  17  S.  Ct.  603,  41  L.  ed.  1051];  Max- 
milian  v.  New  York,  62  N.  Y.  160,  163,  20 
Am.  Rep.  468;  Higgins  v.  Watervliet  Turn- 
pike, etc.,  Co.,  46  N.  Y.  23,  27,  7  Am.  Rep. 
293  [quoted  in  Chicago  Herald  Co.  v.  Brvan, 
195  Mo.  574,  588,  92  S.  W.  902 ;  Peck  v.  New 
York,  etc.,  R.  Co.,  8  Hun  (N.  Y.)  286,  287]  ; 
Blake  v,  Ferris,  5  N.  Y.  48,  50,  55  Am.  Dec. 
304;  McNultv  V.  Ludwig,  125  N.  Y.  App. 
Div.  291,  lOO^N.  Y.  Suppl.  703;  Woodhull  v. 
New  York,  76  Hun  (N.  Y.)  390,  393,  28  N.  Y. 
Suppl.  120;  Mutual  L.  Ins.  Co.  v.  Forty- 
Second  St.,  etc.,  R.  Co.,  74  Hun  (N.  Y.)  505, 
511,  26  N.  Y.  Suppl.  545;  Philips  v.  New 
Jersey  Northern  R.  Co.,  62  Hun  (N.  Y.)  233, 
236,  16  N.  Y.  Suppl.  909:  Piercy  v.  Averill, 
37  Hun  (N.  Y.)  360,  363;  People  v.  Dwver, 

27  Hun  (N.  Y.)  548,  552,  63  How.  Pr.  1*15; 
Perry  v.  Lansing,  17  Hun  (N.  Y.)  34,  39; 
Potter  V.  Sevmour,  4  Bosw.  (N.  Y.)  140,  147; 
Worthington  v.  Parker,  11  Daly  (N.  Y.)  545, 
551,  561;  McMullen  v.  Hoyt,  2  Dalv  (N.  Y.) 
271,  275;  Gourdier  v.  Cormack,  2  E.'  D.  Smith 
(N.  Y.)  254,  256;  Hauser  v.  Metropolitan  St. 
R.  Co.,  27  Misc.  (N.  Y.)  538,  539,  58  N.  Y. 
Suppl.  286;  McKnight  v.  Brooklyn,  etc.,  R. 
Co.,  23  Misc.  (N.  Y.)  527,  532",  51  N.  Y. 
Suppl.  738;  Higgins  v.  Western  Union  Tel. 
Co.,  8  Misc.  (N.  Y.)  433,  435,  28  N.  Y. 
Suppl.  676;  Buffalo  v.  Clement,  10  N.  Y. 
Suppl.  846,  848:  O'Brien  v.  Now  York.  15 
N.  Y.  Suppl.  520,  524  [affirmed  in  65  Hun 
112,  19  N.  Y.  Suppl.  793  [u/firnud  in  139 
N.  Y.  543,  39  N.  E.  323)]:  Walsh  r.  Now 
York,  2  N.  Y.  St.  384,  3S5 :  Ilexanior  r.  Wobb, 
1  N.  Y.  St.  46,  49;  Ex  p.  Reed,  4  Hill  (N.  Y.) 
572,  575;  Bailey  v.  New  York,  3  Hill  (X.  Y.) 
531,  538,  38  Am.  Dec.  609;  Clodfoltor  r. 
State,  86  N.  C.  51,  52,  41  Am.  Rop.  440 
[quoted  in  Bourn  r.  Hart,  93  Cal.  321,  327, 

28  Pac.  951,  27  Am.  St.  Rop.  203,  15  L.  R.  A. 
431];  Gates  r.  Pennsylvania  R.  Co..  150  Pa. 
St.  50,  53.  24  Atl.  638.  16  L.  R.  A.  554;  Fire 
Ins.  Patrol  r.  Bovd.  120  Pa.  St.  024,  647, 
15  Atl.  553,  6  Am.  St.  Rep.  743,  1  L.  R.  A. 
417  [quoted  in  Haas  r.  Most  Holy  Redeemer 
Missionary  Soc,  6  ^lisc.  (N.  Y.)  281.  2S5, 
26  N.  Y.  Suppl.  808]  ;  Bovd  r.  Philadelphia 
Ins.  Patrol,  113  Pa.  St.  209,  273.  0  Atl.  530; 
IMcCullough  r.  Slionenian.  105  Pa.  St.  109.  172 
51  Am.  liep.  194;  Fodoral  St..  oto..  R.  Co.  r; 
Gibson,  90  Pa.  St.  83,  80;  \\  ray  r.  Evans,  80 


1674    [34  Cyc]    EESPONDEAT  SUPERIOR  —  RESPONSIBLE 


for  him  must  answer  for  any  injury  which  a  third  person  may  sustain  from  it.^^ 
(Respondeat  Superior:  Apphed  to  Corporations,  see  Corporations,  10  Cyc.  1222. 
Liability  of  Master  For  Injuries  to  Third  Persons  by  Acts,  or  Omissions  of  Servant, 
see  Master  and  Servant,  26  Cyc.  1518;  Negligence,  29  Cyc.  545.  Liabihty 
of  Principal  to  Third  Person  in  Tort  For  Act  of  Agent,  see  Principal  and  Agent, 
31  Cyc.  1581;  Negligence,  29  Cyc.  545.) 

Respondent.  The  party  who  makes  an  answer  to  a  bill  or  other  proceeding 
in  chancery ;  ^  originally  the  person  against  whom  a  bill  in  equity  was  exhibited ;  ^ 
a  person  upon  whom  an  ordinary  petition  in  the  court  of  chancery,  or  a  libel  in 
admiralty  is  served;  defendant  in  divorce;^  he  who  contends  against  an  appeal.* 
(Respondent:  Defendant  —  In  General,  see  Parties,  30  Cyc.  98,  120,  143;  In 
Divorce,  see  Divorce,  14  Cyc.  556,  584,  589, 592,  643,  654;  In  Equity,  see  Equity, 
16  Cyc.  199,  205.    In  Appeal,  see  Appeal  and  Error,  2  Cyc.  764.) 

Respondentia.  A  word  which  properly  applies  to  the  loan  of  money  upon 
merchandise  laden  on  board  a  ship,  repayment  whereof  is  made  to  depend  upon 
the  safe  arrival  of  the  merchandise  at  the  destined  port.^    (See  Shipping.) 

Responsible.  Liable  to  account;  accountable;  answerable;  able  to  dis- 
charge an  obligation,  or  having  an  estate  adequate  to  the  payment  of  a  debt ;  ^ 


Pa.  St.  102,  106;  Meany  r.  Abbott,  6  Phila. 
(Pa.)  256;  New  York,  etc.,  R.  Co.  v.  Bell,  17 
Wkly.  Notes  Cas.  (Pa.)  457,  460;  Fry 
Albemarle  County,  86  Va.  195,  199,  9  S.  E. 
1004,  19  Am.  St.  Rep.  879;  Underwood  v. 
Paine  Lumber  Co.,  79  Wis.  592,  595,  48  N.  W. 
673;  King  V.  Oshkosh,  75  Wis.  517,  519,  44 
N.  W.  745;  Bass  v.  Cliieago,  etc.,  R.  Co.,  42 
Wis.  654,  678,  24  Am.  Rep.  437;  Hayes  v. 
Oshkosh,  33  Wis.  314,  319,  14  Am.  Rep.  760; 
Wilson  V.  Noonan,  27  Wis.  598,  608;  Union 
Pac.  R.  Co.  V.  Artist,  60  Fed.  365,  367,  370,  9 
C.  C.  A.  14,  23  L.  R.  A.  581 ;  Raw  v.  Cutten, 
9  Ring.  96,  101,  1  L.  J.  C.  P.  171,  23  E.  C.  L. 
501;  Arthy  v.  Coleman,  8  E.  &  B.  1092, 
92  E.  C.  L.  1092;  Dansey  r.  Richardson,  25 
Eng.  L.  &  Eq.  76.  87;  Metcalfe  f.  Hethering- 
ton,  11  Exch.  257.  268,  24  L.  J.  Exch.  314; 
Cranch  v.  White,  4  L.  J.  C.  P.  113,  116; 
Wilson  f.  Merry,  19  L.  T.  Rep.  N.  S.  30,  33 
\quoted  in  Campbell  v.  General  Min.  Assoc., 
1  Nova  Scotia  Dec.  415,  418]  ;  Hartnall  v. 
Ryde  Imp.  Com'rs,  2  New  Rep.  424,  425; 
Ellis  V.  Turner,  8  T.  R.  531,  533  [quoted  in 
Grant  v.  Norway,  10  C.  B.  665,  686,  15  Jur. 
296,  20  L.  J.  C.  P.  93,  70  E.  C.  L.  665]  ; 
Brown  v.  Compton,  8  T.  R.  424,  431;  Fenn 
V.  Harrison,  3  T.  R.  757,  760;  Peshall  v. 
Layton,  2  T.  R.  712,  713;  Williams  v.  Wilson, 
3  Brit.  Col.  613,  614;  Moir  v.  Halifax,  25 
Nova  Scotia  241,  245;  Gilbert  V.  Yarmouth, 
23  Nova  Scotia  93,  106,  115;  Evens  v.  Hali- 
fax, 5  Nova  Scotia  111,  116,  118;  Hesketh 
V.  Toronto,  25  Ont.  App.  449,  456;  McDonald 
V.  Dickenson,  24  Ont.  App.  31,  34;  Winter- 
bottom  V.  London  Police  Com'rs,  1  Ont.  L. 
Rep.  549,  554,  557;  West  v.  Parkdale,  8  Ont. 
59,  65;  Dillon  Mun.  Corp.  §  772  [quoted  in 
Hurley  v.  Brooklyn,  8  N.  Y.  Suppl.  98,  100]  ; 
Dillon  Mun.  Corp.  §  974  [quoted  in  Hesketh 
V.  Toronto,  supra;  Seymour  v.  Maidstone 
Tp.,  24  Ont.  App.  370,  374;  1  Clarke  &  S. 
Dr.  Cas.  (Ont.)  317,  320];  Jones  R.  Sec. 
par.  509  [cited  in  Little  v.  Dusenbury.  46 
N.  J.  L.  614,  638,  50  Am.  Rep.  445];  Story 
Ag.  §  452  [quoted  in  Western  Maryland  R. 
Co.  V.  Franklin  Bank,  60  Md.  36,  44]. 
Application  in  French  law  see  Carter  v. 


Berlin  Mills  Co.,  58  N.  H.  52,  42  Am.  Rep. 
572. 

99.  Hall  v.  Smith,  2  Ring.  156,  160,  2 
L.  J.  C.  P.  0.  S.  113,  9  Moore  C.  P.  226,  9 
E.  C.  L.  524  [quoted  in  Cardot  v.  Barney,  63 
N.  Y.  281,  287,  20  Am.  Rep.  533]. 

Origin. — "  The  maxim  .  .  .  was  first  ap- 
plied to  public  officers  by  the  Statute  of 
Westminster  the  Second,  Cap.  2,  from  the 
words  of  which  statute  it  is  taken."  Larkin 
V.  McNutt,  2  Pr.  Edw.  Isl.  300,  303. 

1.  Black  L.  Diet. 

2.  Brower  v.  Nellis,  6  Ind.  App.  323,  33 
N.  E.  672,  673. 

3.  See  Black  L.  Diet. 

4.  See  Black  L.  Diet.,  defining  the  word  in 
a  sense  correlative  to  "  appellant." 

5.  Maitland  i\  The  Atlantic,  16  Fed.  Cas. 
No.  8,980,  Newb.  Adm.  514  [quoted  in  Black 
L.  Diet.]. 

Inaccurately  applied  to  loans  on  bottomry 

see  Maitland  v.  The  Atlantic,  16  Fed.  Cas. 
No.  8,980,  Newb.  Adm.  514. 

Distinguished  from  bottomry  see  Maitland 
V.  The  Atlantic,  16  Fed.  Cas.  No.  8,980, 
Newb.  Adm.  514;  Black  L.  Diet. 

Statutory  definition:  A  contract  by  which 
a  cargo  or  some  part  thereof  is  hypothecated 
as  security  for  a  loan,  the  repayment  of 
which  is  dependent  upon  maritime  risks. 
Cal.  Civ.  Code,  §  3036  [quoted  in  Black  L. 
Diet.]  ;  Dak.  Civ.  Code,  §  1796  [quoted  in 
Black  L.  Diet.]. 

6.  Webster  Diet,  [quoted  in  Gutta  Percha 
Co.  V.  Stokely,  11  Phila.  (Pa.)  219,  221]. 

In  one  sense,  it  is  synonymous  with  ac- 
countable; answerable,  legally  or  morally, 
for  the  discharge  of  a  duty,  trust,  debt,  serv- 
ice, or  other  obligation.  People  i\  Kent,  160 
HI.  655,  661,  43  N.  E.  760. 

A  promise  to  be  responsible  for  the 
contract  of  another  is  a  "  contingent  lia- 
bility, and  it  becomes  absolute  only  by  due 
and  unsuccessful  diligence  to  obtain  satis- 
faction from  the  principal."  Gilbert  v. 
Henck,  30  Pa.  St.  205,  209  [followed  in 
Bickel  V.  Auner,  9  Phila.  (Pa.)  499]. 

"  Reliable  "  may  be  taken  as  synonymous. 


RESPONSIBLE—  EES  PROPRIA     [34  Cyc]  1675 


able  to  respond  or  answer  in  accordance  with  that  which  is  expected  or  demanded.'' 
(Responsible:  Bidder,  see  Counties,  11  Cyc.  482  note  68;  Low,  25  Cyc.  1587 
note  6.    See  also  Responsibility.) 

Responsibility.  Liability,  obligation,  bounden  duty;  ^  ability  to  answer 
in  payment.^  (Responsibility :  For  Crime,  see  Criminal  Law,  12  Cyc.  464.  See 
also  Responsible.) 

RESPONSIO  UNIUS  NON  OMNINO  AUDIATUR.  a  maxim  of  the  Roman  law 
of  evidence  meaning    The  answer  of  one  witness  shall  not  be  heard  at  all." 

Responsiveness.  Of  Answer  in  Equity  —  Affecting  Its  Admissibility  in 
Evidence,  see  Equity,  16  Cyc.  390;  To  Bill  For  Discovery,  see  Discovery,  14  Cyc. 
34.  Of  Answer  of  Witness,  see  Depositions,  13  Cyc.  926;  Witnesses.  Of 
Finding  of  Jury,  see  Trial. 

Res  PRIVAT.E  SUNT  QUiE  SINGULORUM  SUNT.  A  maxim  meaning  Private 
things  are  those  which  belong  to  an  individual,  and  are  not  common  to  all."  " 

Res  PROPRIA  EST  QU.E  COMMUNIS  NON  EST.  A  maxim  meaning  '^A  thing 
is  private  which  is  not  common." 


People  V.  Kent,  160  111.  655,  660,  43  K  E. 
760. 

"Able  to  discharge  an  obligation,"  while 

not  so  strict  a  construction  as  "  liable,  an- 
swerable " ;  is  the  sense  in  which  the  word 
is  used  in  N.  H.  Rev.  St.  c.  183,  §  17,  requir- 
ing a  writ  to  be  indorsed  by  a  "  responsible  " 
person.    Farley  v.  Day,  26  N.  H.  527,  531. 

From  whom  it  is  possible  to  collect. —  The 
condition  of  a  legacy  to  a  school  that  "  re- 
sponsible citizens  "  shall  pledge  and  subscribe 
a  certain  amount  is  not  fulfilled  when,  from 
the  evidence  and  from  judicial  experience, 
"  it  may  be  asserted  with  great  confidence 
that  it  would  not  be  possible  at  any  time  to 
collect  from  these  subscribers  anything  near 
the  nominal  amount  of  those  subscriptions." 
Yale  College  'y.  Runkle,  8  Fed.  576,  580. 

"Able  "  and  "  trustworthy." —  "  Responsi- 
ble "  person  to  be  employed  to  do  printing 
for  the  territory  under  Okla.  Sess.  Laws 
(1897),  c.  29,  art.  1,  §  1,  means  one  "able 
to  do  the  printing  and  discharge  the  obliga- 
tions required  "  and  "  trustworthy."  Leader 
Printing  Co.  v.  Lowry,  9  Okla.  89,  96,  -59 
Pac.  242. 

"  Capability  to  discharge  an  obligation  "  is 

intended  by  the  word  when  applied  in  rela- 
tion to  fitness  to  purchase  on  credit.  Clop- 
ton  v.  Cozart,  13  Sm.  &  M.  (Miss.)  363,  368. 

"  Lowest  responsible  bidder  "  see  People  v. 
Kent,  160  111.  655,  660,  43  N.  E.  760  (hold- 
ing that  "  responsible  "  in  this  connection  is 
not  confined  to  financial  ability,  its  most 
usual  sense,  but  may  include  the  condition 
of  being  obliged  by  duty  or  contract  to  meet 
and  discharge  claims  and  obligations  other 
than  payment  of  money;  construing  tlie  term 
as  used  in  a  Chicago  ordinance  of  July  18, 
1905,  and  an  Illinois  statute  for  the  incor- 
poration of  cities  and  villages)  ;  State  v. 
Rickards,  16  Mont.  145.  151,  40  Pac.  210,  50 
Am.  St.  Rep.  476,  28  L.  R.  A.  298  (holding 
that  the  responsibility,  demanded  by  tlie  term 
as  used  in  Mont.  St.  March  7,  ]8i')5,  §5,  in- 
cludes judgment,  skill,  abiliiy.  ca])aeiiy,  aiid 
integrity)  ;  Renting  '■ritusvill(\  175  i^i.  St. 
512,  519,  34  Atl.  916;  lutcrslad'  Viii-ifiod 
Brick,  etc.,  Co.  v.  Philadelphia,  164  I'a.  St. 
477,  480.  30  Atl.  383;  Doii<,dass  r.  Com.,  108 
Pa.  St.  559,  563;  Findley  r.  I'ittsbnrjjh,  82 
Pa.   St.   351,   353    {ciU^d   in    Louchheim  v. 


Philadelphia,  15  Pa.  Dist.  311,  312)]  (hold- 
ing that  "  responsible "  as  used  in  Pa.  St. 
May  23,  1874,  §  6,  means  more  than  pecu- 
niary ability  and  may  include  judgment  and 
skill)  ;  Com.  V.  Mitchell,  82  Pa.  St.  343,  349 
[followed  in  Hoole  v.  Kinkead,  16  Nev.  217 
(construing  St.  (1881)  p.  50,  §  5);  Gutta 
Percha  Co.  v.  Stokely,  11  Phila.  (Pa.)  219, 
220  ( holding  that  the  word  as  used  in  Pa.  St. 
May  23,  1874,  §  6,  required  financial  ability). 
For  other  cases  where  the  phrase  has  been 
considered  see  Low,  25  Cyc.  1657  note  6.  See 
also  infra,  text  and  note  7. 

7.  Webster  Diet,  [quoted  in  People  v.  Dor- 
sheimer,  55  How,  Pr.  (N.  Y.j  118,  119,  apply- 
ing the  definition  in  construing  the  phrase 
"lowest  hona  fide  responsible  bidder"]. 

8.  Crockett  v.  Barre,  66  Vt.  269,  272,  29 
Atl.  147.  - 

"  Credit  and  responsibility "  may  include 
collateral  liability  as  well  as  exclusive.  Xor- 
ris  v.  Graham,  33  Md.  56,  58. 

In  French  law  —  Fesponsahilite  distin- 
guished from  garantie  see  2  Sourdal  Traite 
de  Responsabilite  No.  760  [quoted  in  Central 
Vermont  R.  Co.  v.  Lea  Compaguie  d'Assur., 
etc.,  2  Quebec  Q.  B.  450,  452]  (stating  that 
civil  responsibility  has  a  place  independently 
of  all  agreement  between  the  responsible 
party  and  the  other)  ;  3  Dalloz  Dictionnaire 
du  Droit,  art.  1,  No.  4  [quoted  in  Central 
Vermont,  etc.,  R.  Co.  v.  La  Conipagnie  d'As- 
surance,  etc.,  supra]  (stating  that  the  re- 
sponsibility is  not  derived  from  contract,  but 
from  that  natural  principle  of  justice  which 
is  that  each  re])airs  the  damage  caused  by  his 
act ) . 

9.  Webster  Int.  Diet,  [quoted  in  /'.r  p. 
Hawley,  (S.  D.  1908)  115  N.  W.  93,  95,  hold- 
ing that  such,  i.  e.,  "ability  to  respond  in 
damaoes  for  actual  injuries,"'  is  tho  meaning 
of  the  word  as  used  in  Dak.  St.  (1907) 
c.  194,  §  1,  requiring  evidence  of  responsi- 
bility of  owners  of  tree  nurseries  desiring  to 
sell  nurserv  stock  Avithin  the  state]. 

10.  Black  L.  Diet. 

In  modern  practice,  followed,  as  a  ponoral 
rule,  when^  a  niatciial  fact  is  put  in  issue  by 
the  answer  sec  Watson  r.  Palmer,  5  Ark. 
501.  505. 

11.  ISforgan  Leir.  INlax. 

12.  Peloubet  Lep:.  Max. 
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Res  PUBLICA  est  CCETUS  MULTITUDINIS  juris  consensu,  ET  UTILITx^S 
COMMUNIONE.  A  maxim  meaning  '^A  commonwealth  is  ,the  assemblage  of  a 
multitude,  by  a  legal  agreement,  with  a  mutual  participation  of  advantage." 

Res  QUiE  INTRA  PRiESIDIA  PERDUCTyE  NONDUM  SUNT,  QUANQUAM  AB 
HOSTIBUS  OCCUPATiE,  IDEO  POSTLIMINII  NON  EGENT,  QUIA  DOMINUM  NONDUM 
MATURUNT  EX  GENTIUM  JURE.  A  maxim  meaning  Things  which  have  not 
yet  been  introduced  within  the  enemy's  lines,  although  held  by  the  enemy,  do 
not  need  the  fiction  of  postliminy  on  this  account,  because  their  ownership  by  the 
law  of  nations  has  not  yet  changed." 

Res  sacra  NON  RECIPIT  ^STIMATIONEM.  A  maxim  meaning  "  A  sacred 
thing  does  not  admit  of  valuation." 

Res  STULTA  est  NEQUITI^  modus.  A  maxim  meaning  ''A  stupid  act  is  a 
manner  of  wickedness." 

Res  sua  NEMINI  SERVIT.  A  maxim  meaning  No  one  can  have  a  servitude 
over  his  own  property." 

Res  SUO  PERIT  domino.    See  Res  Perit  Domino  Suo,  ante,  p.  1672. 

Rest.  Remaining  part;  a  definition  of  residue. (Rest:  As  Residue,  see 
Residue,  ante,  p.  1659,  and  Cross-References  Thereunder.  In  Computing  Interest, 
see  Executors  and  Administrators,  18  Cyc.  263  text  and  notes  67,  68;  Guardian 
AND  Ward,  21  Cyc.  97  text  and  note  99;  Interest,  22  Cyc.  1654;  Mortgages, 
26  Cyc.  614;  Trusts.) 


Cited  in  Le  Breton  v.  Miles,  8  Paige  (N.  Y.) 
261,  270. 

13.  Morgan  Leg.  Max. 

14.  Black  L.  Diet,  [citing  3  Grotius  de 
Jure  Belliim,  c.  6,  §  3,  c.  9,  §  16]. 

15.  Bouvier  L.  Diet. 

16.  Lofft  Max.  No.  208. 

Different  renderings  have  been  given  as  fol- 
lows :  "  Moderation  in  wickedness  adds  fool- 
ishness to  crime"  (Morgan  Leg.  Max.). 

"  Res  prof ecto  stulta  est  nequitias  modus," 
interpreted,  "  There  is  no  mean  in  wicked- 
ness"  (Morgan  Leg.  Max.). 

17.  Trayner  Leg.  Max. 

18.  See  Sweitzer's  Estate,  142  Pa.  St.  541, 
547,  21  Atl.  885,  as  follows:  ''The  words 
*  the  rest '  evidently  have  reference  to  what 
remains  of  the  property  in  part  j^reviously 
given  away." 

19.  See  Residue,  ante,  p.  1659  text  and 
note  8. 

"All  the  rest "  see  Graydon  v.  Graydon,  23 
N.  J.  Eq.  229,  233  (holding  that  the  words 
exclude  what  has  been  provided  for  imme- 
diately^ before)  ;  Wright  v.  Page,  10  Wheat. 
(U.  S.)  204,  236,  6  L.  ed.  303  (holding  that 
the  words,  applied  to  land,  "  do  not  of  them- 
selves, import  a  devise  of  the  fee;  but  un- 
less aided  by  the  context,  the  devisee,  whether 
he  be  a  sole  or  a  residuary  devisee,  will,  if 
there  be  no  words  of  limitation,  take  only 
a  life -estate  ") . 

Distinguished  from  "  surplusage "  see 
Bragaw  v.  Bolles,  51  N.  J.  Eq.  84,  90,  25  Atl. 
947. 

"  Rest  "  and  "  residue  "  naturally  include 
all  propertv  of  every  nature.  Bragaw  v. 
Bolles,  51       J.  Eq.  84,  90,  25  Atl.  947. 

"  Rest  and  residue "  see  Carrol  v.  Connet, 
2  J.  J.  Marsh.  (Ky.)  195,  201  (where  it  is 
said :  "  '  All  the  rest  and  residue,'  means 
what  remains  for  distribution,  according  to 
law,  that  is,  what  is  left  after  payment  of 
debts.  It  means  this  or  nothing");  Chap- 
man V.  Chick,  81  Me.  109,  117,  16  AtL  407 


(where  the  term  is  said  to  be  effective  to  pass 
realty  as  well  as  personalty)  ;  Sanborn  v. 
Clough,  64  N.  H.  315,  320,  10  Atl.  678  (hold- 
ing that  the  term  would  be  meaningless,  un- 
less construed  with  reference  to  a  deduction 
from  the  whole,  so  that  a  bequest  of  all  of 
"  the  rest  and  residue  of  all  my  money  in 
banks  .  .  .  stocks  and  bonds,"  after  certain 
expenditures  specified  in  words  immediately 
preceding  it  in  the  same  clause,  either  post- 
poned the  legacy  to  the  payment  of  such  ex- 
penses or  made  it  subject  to  them,  although 
they  were  customary  expenditures  that  would, 
ordinarily,  have  come  out  of  the  estate)  ;  Le 
Pvougetel  V.  Mann,  63  N.  H.  472,  473,  3  Atl. 
746  (holding  that  "the  mere  enumeration  of 
some  items  in  this  clause  prior  to  the  words 
'  rest  and  residue,'  does  not  necessarily  alter 
their  proper  meaning,"  whereby  a  general 
residue  is  created)  ;  Miller  v.  Worrall,  62 
N.  J.  Eq.  776,  779,  48  Atl.  586,  90  Am.  St. 
Rep.  480  (holding  that  "rest  and  residue  of 
my  property,  '  personal  and  mixed '  "  does  not 
carry  realty)  ;  Prowitt  V.  Rodman,  37  N.  Y. 
42,  49,  4  Transcr.  App.  412  (holding  that 
"  all  the  rest  and  residue "  after  specific 
dispositions  includes  all  testator's  estate  and 
effects  and  shows  the  intention  to  prevent  in- 
testacy on  any  point ) . 

"  Rest,  residue  and  remainder  "  see  Hoyt  v. 
Hoyt,  85  N.  Y.  142,  150  (holding  that  the 
words  mean  "  that  which  has  been  left,  when 
something  that  has  been  before  named  and 
given  lias  been  set  apart")  ;  Gallavan  v.  Gal- 
lavan,  57  N.  Y.  App.  Div.  320,  322,  68  N.  Y. 
Suppl.  30  (holding  that  a  disposition  of"  '  all 
the  rest,  residue  and  remainder  of  my  prop- 
erty, both  real  and  personal '  "  expresses  no 
intent  to  limit  or  exclude  from  the  residue 
anything  whatever  which  for  any  reason 
might  prove  to  be  ineffectually  disposed  of, 
and  expresses  a  clear  intent  to  make  a  full 
disposition  of  the  testator's  property)  ; 
Jeremy's  Estate,  178  Pa.  St.  477,  478,  35 
Atl.  847  (holding  that  "all  the  rest,  residue 
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Restaurant.  An  establishment  for  the  sale  of  refreshments,  both  food  and 
drink;  a  place  for  refreshment;  a  house  where  liquors  and  cooked  food  are  sold; 
an  eating-house;  an  eating-house;  a  place  where  something  to  eat,  ready  prepared, 
or  which  can  be  readily  prepared,  may  be  obtained;  an  eating-house;  a  place 
where  eatables  can  be  obtained  at  all  reasonable  hours. (Restaurant:  As  Place 
Subject  to  Prohibition  Against  —  Discrimination  by  Reason  of  Race  or  Color,  see 
Civil  Rights,  7  Cyc.  171;  Constitutional  Law,  8  Cyc.  1095  text  and  note  99; 
Gaming,  see  Gaming,  20  Cyc.  890  text  and  note  9,  891,  note  14;  Sale  of  Liquor,  see 
Intoxicating  Liquors,  23  Cyc.  199  note  58.  As  Subject  to  License  or  Tax 
Upon  Privilege  —  In  General,  see  Licenses,  25  Cyc.  614  text  and  note  17;  Not  a 
Hotel  as  to  Grantee  of  Liquor  License,  see  Intoxicating  Liquors,  23  Cyc.  117 
note  54.  Open  on  Sunday,  see  Sunday.  Serving  Food  at  Restaurant  as  Sale 
under  Butter  Law,  see  Food,  19  Cyc.  1092  note  29.) 

Restaurant  keeper,  a  caterer  who  keeps  a  place  for  serving  meals,  and 
provides,  prepares,  and  cooks  raw  materials  to  suite  the  taste  of  his  patrons. 
(Restaurant  Keeper:  Liable  —  For  Injury  Caused  by  Negligence  of  Servant,  see 
Innkeepers,  22  Cyc.  1081  note  3;  For  Loss  of  Guest's  Property,  as  Bailee,  see 
Inkeepers,  22  Cyc.  1086;  To  License  or  Privilege  Tax,  see  License,  25  Cyc.  614 
text  and  note  17;  To  Penalty  For  Sale  or  Use  of  Oleomargarine,  see  Food,  19  Cyc. 
1087  note  4.    See  also  Restaurant.) 

Rest  home.    As  used  in  a  will^  devising  property  for  the  establishment  of  a 


and  remainder,"  unqualified,  covers  the  whole 
estate,  both  in  quality  and  quantity). 

"  Rest  of  my  heirs,"  after  a  mention  of  one 
heir  for  whom  some  provision  has  been  made 
as  a  participant  with  the  rest  in  a  fund,  ap- 
plies to  heirs  generally,  and  not  to  particular 
heirs  of  the  particular  sum,  and  does  not 
imply  the  exclusion  of  another  heir  for  whom 
other  provision  has  been  made.  Turner's  Ap- 
peal, 52  Mich.  398,  400,  18  N.  W.  123. 

20.  Century  Diet,  [quoted  in  Page  v.  Dis- 
trict of  Columbia,  20  App.  Cas.  (D.  C.)  469, 
475,  as  the  "modern  definition"]. 

Without  definite  legal  meaning  see  Lewis 
V.  Hitchcock,  10  Fed.  4,  6. 

Used  indiscriminately  for  all  places  where 
refreshments  can  be  had,  from  the  mere  eat- 
ing-house or  cookshop  to  the  more  common 
shops  or  stores  where  the  chief  business  is 
vending  articles  of  consumption  and  confec- 
tionery, and  the  furnishing  of  eatables  to  be 
consumed  on  the  premises  is  subordinate. 
E-ichards  v.  Washington  F.  &  M.  Ins.  Co.,  60 
Mich.  420,  426,  27  N.  W.  586. 

Not  a  mere  drinking  house  see  In  re  Liquor 
Licenses,  4  Montg.  Co.  Rep.  (Pa.)  77,  79. 

Not  an  inn  when  merely  a  place  to  which 
a  person  resorts  for  the  temporary  purpose 
of  obtaining  a  meal.  Carpenter  v.  Taylor,  1 
Hilt.  (N.  Y.)  193,  195  [cited  in  People  v. 
Jones,  54  Barb.  (N.  Y.)  311,  317;  Cromwell 
V.  Stephens,  3  Abb.  Pr.  N.  S.  (N.  Y.)  26,  35]. 
See  also  Intoxicating  Liquors,  23  Cyc.  117 
note  54. 

Inn  not  necessarily  excluded  in  the  legal 
sense.  See  Lewis  v.  Hitchcock,  10  Fed. 
4,  6. 

May  comprise  bar  or  lodgings  without 
ceasing  to  be  a  restaurant.  Lewis  v.  Hitch- 
cock, 10  Fed.  4,  6. 

Defined  by  ordinance,  "  every  place  where 
food  or  refreshments  of  any  kind  —  not  in- 
cluding spirituous,  vinous  or  malt  liquors — ■ 
are  prepared  for  casual  visitors."  T^ouisville 
License  Ord.  §  37  [quoted  in  New  Gait  House 


V.  Louisville,  ill  S.  W.  351,  352,  33  Ky.  L. 
Rep.  S69,  17  L.  R.  A.  N.  S.  568], 

Does  not  include  a  drug  shop  where  a  soda 
fountain  is  kept  and  the  refreshments  sold 
consist  in  soda  water,  phosphates,  ice-cream 
soda  and  the  like,  within  the  meaning  of  the 
111.  Civ.  Rights  Act  (Cecil  f.  Green,  60  111. 
App.  61,  63  [affirmed  in  161  111.  265,  43  N.  E. 
1105,  32  L.  R.  A.  566] )  ;  nor  a  shop  used  for 
the  manufacture  and  sale  of  tobacco,  snufi", 
and  cigars  (State  v.  Hogan,  30  N.  H.  268, 
273). 

"  Seryant-girl  at  a  restaurant,"  as  entitled 
to  a  preferred  lien  for  wages,  does  not  in- 
clude a  girl  employed  as  a  singer  and  dancer 
in  a  concert  saloon.  Cleveland  v.  O'Neil,  4 
C.  PI.  (Pa.)  148,  149. 

21.  Encyclopedia  Diet,  [quoted  in  Page  v. 
District  of  Columbia,  20  App.  Cas.  (D.  C.) 
469,  475]. 

22.  Cecil  V.  Green,  60  111.  App.  61,  63 
[af/irmed  in  161  111.  265,  43  N.  E.  1105,  32 
L.  R.  A.  566]  (where  "eating  house"  is  said 
to  be  Webster's  only  definition  of  restaurant 
and  itself  to  be  defined  as  "  a  house  where 
provisions  are  sold  ready  cooked,  and  gen- 
erally eaten  on  the  premises");  State  v. 
Hogan,  30  N.  H.  268,  272;  In  re  Liquor 
Licenses,  4  Montg.  Co.  Rep.  (Pa.)  77.  79  ; 
Webster  Diet,  [qiioicd  in  Cleveland  r.  O'Xeil, 
4  C.  PI.  (Pa.)  148,  149]. 

23.  State  r.  Hogan.  30  N.  H.  268,  372. 
As  currently  understood,  only,  or  chiefly, 

an  eating-house.  Lewis  r.  Ilitclieock.  10  Fed. 
4,  6. 

24.  In  re  Liquor  Licenses,  4  ^Montc:.  Co. 
Rep.  (Pa.)  77,  79. 

25.  In  rc  Ah  Yow.  59  Fed.  5(51.  502. 
Under  Chinese  Exclusion  Act  a  restaurant 

keeper  is  held  not  to  come  within  any  of  the 
descriptions  of  Cliinesc  ]nMvilesxed  to  enter 
the  United  States.  In  rc  Ali  Vow.  59  Fed. 
561,  562. 

Not  a  merchant  see  /;/  rc  Ali  Yow.  59  Fed. 
561,  502. 
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rest  home  for  worthy  working  girls,  a  place  of  rest  for  girls  who  are  working  for 
small  wages  where  they  may  go  and  board  in  the  country  at  a  low  price. 

Restitutio  in  integrum,  a  phrase  originally  of  the  civil  law  meaning 
Restoration  or  restitution  to  the  previous  condition." 

Restitution,  in  practice,  the  return  of  something  to  the  owner  of  it  or  to 
the  person  entitled  to  it,^^  properly  speaking,  made  only  to  a  defendant  whose 
money  or  property  has  been  taken  from  him  by  the  erroneous  order  of  a  court 
and  is  not  available  to  third  parties. At  common  law,  a  remedy  whose  object 
was  to  restore  to  the  appellant  a  specified  thing  or  its  equivalent,  of  which  he  had 
been  deprived  by  the  enforcement  of  the  judgment  against  him  during  the  pendency 
of  his  appeal. In  equity,  the  restoration  of  both  parties  to  their  original  condi- 
tion (when  practicable)  upon  the  rescission  of  a  contract  for  fraud  or  similar 
cause. In  maritime  law,  the  replacing,  by  general  contribution  among  the  owners 
of  a  cargo,  of  articles  lost  "by  jettison  from  a  cargo  saved  in  part.^^  (Restitution: 
As  Affecting  Damages  —  For  Conversion  or  Detention,  see  Damages,  13  Cyc.  19 
text  and  note  27;  Reparation  of  Loss  Not  Preventing  Nominal  Damages,  see 
Damages,  13  Cyc.  16.  As  Condition  of  Action  —  Of  Deceit,  see  Fraud,  20  Cyc. 
91;  Of  Trover,  see  Trover  and  Conversion.  As  Condition  of  Avoidance  —  Of 
Accord  and  Satisfaction,  see  Accord  and  Satisfaction,  1  Cyc.  339-340  text  and 
notes  11-17;  Of  Deeds  in  General,  see  Deeds,  13  Cyc.  593-594  text  and  notes 
76-78;  Of  Encumbrance  or  Transfer  of  Homestead,  see  Homesteads,  22  Cyc.  560; 
Of  Infant's  Contract,  see  Infants,  22  Cyc.  613;  Of  Infant's  Transaction  Affecting 
Property,  see  Infants,  22  Cyc.  557;  Of  Insane  Person's  Contract  or  Deed,  see 
Insane  Persons,  22  Cyc.  1175,  1210;  Of  Instruments  in  General,  see  Cancella- 
tion OF  Instruments,  8  Cyc.  306;  Of  Release,  see  Release,  ante,  p.  1071; 
Of  Sale,  in  General,  see  Sales;  Vendor  and  Purchaser;  Of  Sale  at 
Auction  For  Puffing,  see  Auctions  and  Auctioneers,  4  Cyc.  1046,  1047  text 
and  note  43;  Of  Usurious  Contract,  see  Usury.  As  Condition  of  Vacation  of 
Judgment  Entered  on  Note  of  Married  Woman  For  Purchase  of  Real  Estate,  see 
Judgments,  23  Cyc.  970  note  7.  By  Certiorari,  see  Certiorari,  6  Cyc.  836; 
Justices  of  the  Peace,  24  Cyc.  784  text  and  note  4.  By  Mandamus  Pursuant 
to  Reversal  of  Judgment  or  Decree,  see  Mandamus,  26  Cyc.  215.  In  Ejectment, 
see  Ejectment,  15  Cyc.  194.  In  Forcible  Entry  and  Detainer,  Civil  —  As  Execu- 
tion and  Enforcement  of  Judgment,  see  Forcible  Entry  and  Detainer,  19  Cyc. 


26.  Sherman  v.  Congregational  Home  Mis- 
sionary Soc,  176  Mass.  349,  351,  57  N.  E. 
702,  holding  such  institution  a  valid  public 
charity. 

27.  Black  L.  Diet. 

Example  see  American  Educational  Co.  V. 
Taggert,  124  111.  App.  567,  572,  where  it  was 
said  that  "  restitutio  in  integrum "  was  im- 
possible where  a  plaintiff  could  not  return  all 
she  had  received  from  defendant. 

As  admiralty  rule  of  damages  in  collision 
cases  see  The  Baltimore  v.  Rowland,  8  Wall. 
(U.  S.)  377,  385,  19  L.  ed.  463  [quoted  in 
In  re  The  Loch  Trool,  150  Fed.  429,  432]; 
In  re  The  Rickmers,  142  Fed.  305,  309,  73 
C.  C.  A.  415;  The  Northumbria,  L.  R.  3 
A.  &  E.  6,  12,  39  L.  J.  P.  &  M.  3,  21  L.  T. 
Rep.  N.  S.  681,  18  Wkly.  Rep.  188;  The 
Black  Prince,  Lush.  568,  572  [cited  in  The 
City  of  Peking,  15  App.  Cas.  438,  442,  6 
Aspin.  572,  59  L.  J.  P.  C.  88,  63  L.  T.  Rep. 
N.  S.  722,  39  Wkly.  Rep.  177].  Measure  of 
Damages  in  Collision,  see  Collision,  7  Cyc. 
390. 

28.  Black  L.  Diet. 

29.  Pawnee  Citv  First  Nat.  Bank  v.  Avery 
Planter  Co.,  69  Nebr.  329,  333,  95  N.  W.  622, 
624,  111  Am.  St.  Rep.  541. 


"  Restitution  is  not  of  mere  right. —  It  is 

ex  gratia,  resting  in  the  exercise  of  a  sound 
discretion,  and  the  Court  will  not  order  it 
where  the  justice  of  the  case  does  not  call  for 
it,  or  where  the  process  is  set  aside  for  a 
mere  slip."  Harger  v.  Washington  County 
Com'rs,  12  Pa.  St.  251,  254  [quoted  in  Gould 
V.  McFall,  118  Pa.  St.  455,  456-457,  12  Atl. 
336,  4  Am.  St.  Rep.  606  [quoted  in  State  v. 
Horton,  70  Nebr.  334,  341,  97  N.  W.  434)]. 

30.  Haebler  v.  Myers,  132  N.  Y.,  363,  366, 
30  N.  E.  963,  28  Am.  St.  Rep.  589,  15  L.  R.  A. 
588,  adding:  "  It  was  not  created  by  statute, 
but  was  exercised  by  the  appellate  tribunal 
as  incidental  to  its  power  to  correct  errors, 
and  hence  the  court  not  only  reversed  the 
erroneous  judgment  but  restored  to  the  ag- 
grieved party  that  which  he  had  lost  in  con- 
sequence thereof.  It  was  usually  a  part  of 
the  judgment  of  reversal  which  directed 
'  that  the  defendant  be  restored  to  all  things 
which  he  has  lost  on  occasion  of  the  judg- 
ment aforesaid.'  " 

Assumpsit  substituted  for  writ  of  restitu- 
tion see  Cummings  v.  Noyes,  10  Mass.  433, 
434. 

31.  Black  L.  Diet. 

32.  See  Black  L.  Diet. 
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1175-1176  text  and  notes  91-5;  Judgment,  see  Forcible  Entry  and  Detainer, 
19  Cyc.  1173  text  and  notes  74,  78;  Of  Leased  Premises,  see  Landlard  and  Tenant, 
24  Cyc.  1399;  On  Inquisition,  see  Forcible  Entry  and  Detainer,  19  Cyc.  1190; 
On  Reversal  of  Judgment,  see  Forcible  Entry  and  Detainer,  19  Cyc.  1174 
note  78.  In  Forcible  Entry  and  Detainer,  Criminal  —  Right  to,  see  Forcible 
Entry  and  Detainer,  19  Cyc.  1122;  Title  Necessary  to  Authorize  Award,  see 
Forcible  Entry  and  Detainer,  19  Cyc.  1115  note  41.  Of  Attorney's  Excessive 
AUowance,  see  Attorney  and  Client,  4  Cyc.  1021  note  31.  Of  Conjugal  Rights, 
see  Marriage,  26  Cyc.  921.  Of  Criminally  Obtained  Property  in  General,  see 
Criminal  Law,  12  Cyc.  972.  Of  Embezzled  Money,  Intention  or  Offer  to  Make, 
see  Embezzlement,  15  Cyc.  487.  Of  Fine  After  Vacation  of  Judgment,  see  Fines, 
19  Cyc.  559.  Of  Fraudulently  Obtained  Property,  see  Criminal  Law,  12  Cyc. 
972  text  and  note  61.  Of  Judgment  Debtor's  Money  Collected  on  Judgment 
as  Restoring  Right  to  Appeal,  see  Appeal  and  Error,  2  Cyc.  654.  Of  Judgment 
Debtor's  Property,  After  Supplementary  Proceedings,  Action  For,  see  Joinder 
AND  Splitting  of  Actions,  23  Cyc.  423  note  21.  Of  Leased  Premises  —  Award 
of  in  Action  For  Possession,  see  Landlord  and  Tenant,  24  Cyc.  1450  note  31; 
Reentry  and  Recovery  of  Possession  by  Landlord,  see  Landlord  and  Tenant, 

24  Cyc.  1391;  Rule  For,  Pending,  as  Preventing  Action  For  Abuse  of  Process,  see 
Landlord  and  Tenant,  24  Cyc.  1463  note  66;  To  Tenant  Under  Forcible  Entry 
and  Detainer  Acts,  see  Landlord  and  Tenant,  24  Cyc.  1399 .  Of  Lost  Property,  see 
Finding  Lost  Goods,  19  Cyc.  540.  Of  Mining  Property,  Injunction  to  Restrain 
Possession,  see  Mines  and  Minerals,  27  Cyc.  662  text  and  note  35.  Of  Parapher- 
nal'Property,  Petition  For  by  Wife  on  Separation,  see  Husband  and  Wife,  21 
Cyc.  1699  note  80.  Of  Pledge  on  Discharge,  see  Pledges,  .31  Cyc.  854.  Of 
Recaptured  Property,  see  War.    Of  Stolen  Property  —  In  General,  see  Larceny, 

25  Cyc.  54;  Mortgage  to  Secure  Payment  For  Stolen.  Goods,  see  Mortgages,  27 
Cyc.  1051  note  93.  Of  Vessel,  Decree  After  Capture  or  Seizure  as  Terminating 
Right  of  Abandonment,  see  Marine  Insurance,  26  Cyc.  693  note  72.  On  Annul- 
ment of  Marriage,  of  Property  of  Parties,  see  Marria<5e,  26  Cyc.  918.  On  Par- 
don—  Of  Costs  Paid,  see  Pardons,  29  Cyc.  1568  note  48;  Of  Fine,  see  Pardons, 
29  Cyc.  1568;  Of  Office  Forfeited,  see  Pardons,  29  Cyc.  1569.  On  Reopening  of 
Judgment  Merely  to  Permit  a  Defense,  Not  to  Be  Ordered,  see  Judgments,  23 
Cyc.  975  text  and  note  52.  On  Reversal  or  Vacation  of  Judgment  —  In  General, 
see  Appeal  and  Error,  3  Cyc.  462;  Judgments,  23  Cyc.  975;  In  Forcible  Entry 
and  Detainer,  see  Forcible  Entry  and  Detainer,  19  Cyc.  1174  note  78;  Judg- 
ment of  Restitution,  After  Reversal  of  Erroneous  Judgment,  Conclusive,  see 
Judgments,  23  Cyc.  1218  note  78;  Order  of  Restitution  on  Vacating  or  Reversing 
Judgment,  Not  Open  to  Collateral  Attack,  see  Judgments,  23  Cyc.  1057  text  and 
note  30.  On  Supersedeas  After  Execution,  Security  in  Case  of  Reversal,  see 
Appeal  and  Error,  2  Cyc.  916.  On  Supersedeas  After  Levy,  see  Appeal  and 
Error,  2  Cyc.  915  note  80,  916.  Re-Restitution  —  On  Quashing  of  Inquest  or 
Indictment  in  Forcible  Entry  and  Detainer,  see  Forcible  Entry  and  Detainer, 
19  Cyc.  1123;  On  Vacation  of  Judgment  Vacating  Other  Judgment,  see  Appeal 
and  Error,  32  Cyc.  463  note  56.  Through  Consul,  of  Property  of  Fellow-Country- 
man,  see  Ambassadors  and  Consuls,  2  Cyc.  274.  See  also  Restoration,  and 
Cross-References  Thereunder.) 

Restoration.  The  act  of  restoring.^^  (Restoration:  Award  of  Possession 
or  Return  of  Property  in  Replevin,  see  Replevin.  Of  Altered  Instrument  — 
In  General,  see  Alterations  of  Instruments,  2  Cyc.  182;  Effect  as  to  Discharge 
of  Sureties,  see  Principal  and  Surety,  32  Cyc.  179.  Of  Amount  of  Fine  Paid, 
Operation  of  Pardon  as  to,  see  Pardons,  29  Cyc.  1568.  Of  Attachment  Lien, 
see  Attachments,  4  Cyc.  629  note  60.  Of  Attorney  After  Disbarment,  see  Attor- 
ney AND  Client,  4  Cyc.  918  note  4.  Of  Consideration  as  Condition  Precedent  — 
To  Action  of  Trover,  sec  Trover  and  Conversion;  To  Cancellation  of  Instru- 


33.  Century  Diet. 


1680    [34Cye.]         RESTORATION  —  RESTORE 


ments,  see  Cancellation  of  Instkuments,  6  Cyc.  306;  Deeds,  13  Cyc.  593; 
Release;  To  Relief  in  Action  to  Avoid  Transfer  or  Encumbrance  of  Homestead, 
see  Homesteads,  21  Cyc.  560;  To  Rescission  of  Contract,  see  Accord  and  Satis- 
faction, 1  Cyc.  531;  Exchange  of  Property,  17  Cyc.  841  note  49,  846  note  60; 
Infants,  22  Cyc.  613;  Insane  Persons,  22  Cyc.  1210;  Sales;  Usury;  Vendor 
AND  Purchaser.  Of  Costs  of  Prosecution  Paid,  Effect  of  Pardon  as  to,  see  Par- 
dons, 29  Cyc.  1568  note  48.  Of  Former  Status  of  Parties  —  As  Condition 
Precedent  to  Cancellation  of  Instruments,  see  Cancellation  of  Instruments, 
6  Cyc.  306;  To  Champertous  Agreement,  see  Champerty  and  Maintenance, 
6  Cyc.  880.  Of  Government  After  Revolt,  Rights  of,  see  International  Law, 
22  Cyc.  1730  note  14.  Of  Highway  —  After  Construction  of  Railroad  Therein, 
see  Railroads,  33  Cyc.  236;  By  Railroad  Crossing  Same,  see  Railroads,  33  Cyc. 
270.  Of  Inchoate  Right  of  Dower,  see  Dower,  14  Cyc.  958.  Of  Judgment 
Illegally  Vacated,  see  Judgments,  23  Cyc.  1406  note  36.  Of  Lien  or  Levy  of 
Execution,  see  Executions,  17  Cyc.  1121.  Of  Lost  or  Divested  Jurisdiction  of 
Justice's  Court,  see  Justices  of  the  Peace,  24  Cyc.  489.  Of  Lost  Property,  see 
Finding  Lost  Goods,  19  Cyc.  540.  Of  Offices  Forfeited,  Operation  of  Pardon 
as  to,  see  Pardons,  29  Cyc.  1569.  Of  Possession  of  Mining  Property,  Injunction 
For,  see  Mines  and  Minerals,  27  Cyc.  662.  Of  Premium  Paid  on  Insurance,  see 
Fire  Insurance,  19  Cyc.  609;  Life  Insurance,  25  Cyc.  791;  Marine  Insurance, 
26  Cyc.  606;  Mutual  Benefit  Insurance,  29  Cyc.  103.  Of  Property  —  As 
Affecting  Damages  For  Taking  or  Detuining,  see  Damages,  13  Cyc.  69;  As  Con- 
dition Precedent  to  Rescission  by  Purchaser,  see  Sales;  Vendor  and  Purchaser; 
Converted  as  Mitigation  of  Damages  For  Conversion,  see  Trover  and  Conver- 
sion; Embezzled  as  Defense,  see  Embezzlement,  15  Cyc.  508;  On  Annulment  of 
Marriage,  see  Marriage,  26  Cyc.  918;  On  Certiorari,  see  Certiorari,  6  Cyc.  836; 
On  Rescinding  Auction  Sale,  see  Auctions  and  Auctioneers,  4  Cyc.  1049;  On 
Reversal  of  Judgment  by  Appellate  Court,  see  Appeal  and  Error,  3  Cyc.  462; 
On  Vacating  or  Setting  Aside  Judgment,  see  Judgments,  23  Cyc.  975;  Pledged 
on  Payment  or  Other  Discharge  of  Pledge,  see  Pledges,  31  Cyc.  854;  Taken  in 
Detinue,  see  Detinue,  14  Cyc.  261.  Of  Recaptured  Property  to  Owner,  see  War. 
Of  Stolen  Property  —  In  General,  see  Larceny,  25  Cyc.  54;  Mitigation  of  Punish- 
ment, see  Larceny,  25  Cyc.  56.  On  Appeal,  of  Property  Levied  on  Under  Exe- 
cution, see  Appeal  and  Error,  2  Cyc.  915  note  80.  Request  For  on  AppHcation 
For  Dissolution  of  Attachment,  see  Attachment,  4  Cyc.  789.  To  Office  or 
Employment,  Mandamus  as  Remedy,  see  Mandamus,  26  Cyc.  260.  To  Sanity, 
see  Insane  Persons,  22  Cyc.  1146.    See  also  Restitution.) 

Restore.  To  bring  back  to  a  former  and  better  state;  to  bring  or  put  back 
to  a  former  condition  or  position.^^    Applied  to  what  has  become  lost  or  defective, 


34.  Century  Diet,  \_quoted  in  Hempstead 
v.  New  York,  52  N.  Y.  App.  Div.  182,  187, 
65  N.  Y.  Snppl.  14]. 

A  "covenant  to  redeliver  or  restore  to  the 
lessor  in  the  same  plight  and  condition,  usual 
wear  and  tear  excepted  (or  other  words  of 
like  import ) ,  does  not  bind  the  covenantor  to 
rebuild  in  case  of  casual  destruction  by  fire, 
or  impose  the  burden  of  the  loss  on  him." 
Levey  v.  Dyess,  51  Miss.  501,  509. 

"  Repair "  a  synonym  according  to  the 
lexicographers  see  State  v>.  Gibson  County,  80 
Ind.  478,  481,  41  Am.  Eep.  821. 

"  Substitute,  restate,  restore,  and  like 
words,  may  be  used  as  implying  the  same 
general  m-eanins."  Bowman  v.  McLaughlin, 
45  Miss.  4G1,  487. 

Relates  to  something  having  a  previous 
existence. —  Chicago,  etc.,  R.  Co.  n.  Milwau- 
kee, 97  Wis.  418,  433,  72  N.  W.  1118,  holding 
that  Rev.  St.  §  1836,  requiring  railroads  to 


restore  highways  crossed  by  them  applies  only 
to  highways  already  existing,  a  general  legis- 
lative policy  to  the  contrary  notwithstand- 
ing. Contra,  Louisville,  etc.,  R.  Co.  v. 
Smith,  91  Ind.  119,  121  [disapproved  in  Chi- 
cago, etc.,  R.  Co.  V.  Milwaukee,  97  Wis.  418, 
433,  72  N.  W.  1118],  holding  that  the  word  in 
a  like  statute  (Ind.  Rev.  St.  (1881)  §  3903, 
applies  to  highways  laid  out  across  the  road 
after  it  is  constructed. 

Railroads  required  to  "  restore  "  highways 
which  they  cross  see  State  v.  New  Haven, 
etc.,  Co.,  45  Conn.  331,  344  (in  construing  4 
Conn.  Priv.  Laws,  p.  890,  it  is  said:  "The 
word  '  restore  '  imports  a  physical  impair- 
ment of  the  road  bed  itself.  It  is  an  apt 
word  when  used  with  reference  to  such  a 
road,  but  is  inappropriate  when  used  with 
reference  to  a  road  physically  complete  and 
to  indicate  the  removal  of  an  obstruction 
which  has  no  connection  with  the  traveled 
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to  bring  back,  to  heal.^^  (See  Restoration,  ante,  p.  1679,  and  Cross-References 
Thereunder.) 

Restrain.    To  hold  back,  to  curb,  to  hold  in,  to  check,  to  prevent,  to  hin- 
der;^®  hold  back;  repress;  hold  in  check;     to  keep  from  action,  to  repress,  to 
prevent,  to  debar;    to  curb ;  to  check;  to  repress ;  to  debar ;  to  prevent ;  to  hinder ; 
to  prohibit,  limit,  confine,  or  abridge.^^    As  used  in  grants  of  municipal  power, 
the  term  may  confer  power  to  license  that  which  is  made  subject  to  restraints- 


path,  but  is  an  obstruction  only  as  it  is 
calculated  at  certain  times  to  frighten  horses. 
...  If  there  is  no  crossing,  and  the  road 
bed  itself  is  undisturbed,  no  structural 
restoration  is  required.  Restoration  in  the 
sense  of  removing  all  danger  is  impossible  ") ; 
People  V.  New  York  Cent.,  etc.,  R.  Co.,  74 
N.  Y.  302,  305,  where,  in  construing  St. 
(1850)  c.  140,  §  28,  it  is  said:  "The  statute 
implies  that  the  usefulness  of  a  highway 
intersected  may  be  to  some  extent  impaired, 
and  I  think  it  fairly  implies  also  that  the 
crossing  must  be  such,  as  that  the  usefulnesss 
of  the  highway  shall  not  be  destroyed )  ; 
Moundsville  v.  Ohio,  etc.,  R.  Co.,  37  W.  Va. 
92.  97,  16  S.  E.  514,  20  L.  R.  A.  161  (where, 
in  construing  St.  (1872-1873)  224,  Code 
(1891),  530,  and  the  common  law  rule,  it  is 
said  that  the  requirement  of  restoration  of 
the  highway  to  its  former  condition  is  not  to 
be  taken  literally,  "  but,  though  '  restoration,' 
as  here  used,  may  not  mean  '  restoration  to 
the  same  surface  or  elevation,'  yet  it  does 
mean  that  the  highway  must  be  brought  back 
to  its  former  usefulness,  and  rendered  as 
passable  as  before,  so  as  not  unnecessarily  to 
impair  its  usefulness  for  ordinary  travel  " )  ; 
Roberts  v.  Chicago,  etc.,  R.  Co.,  35  Wis.  679, 
684  (applying  Rev.  St.  c.  79,  §  11)  ;  Duffy  X). 
Chicago,  etc.,  R.  Co.,  32  Wis.  269,  274  \ay- 
proved  in  Roberts  v.  Chicago,  etc.,  R.  Co., 
supra  .  See  supra,  this  note  as  to  applica- 
tion to  highway  constructed  after  the  road- 
bed. 

Attached  property  "  restored  "  to  mortga- 
gee.—In  Mass.  Rev.  St.  c.  9,  §§  78,  79,  de- 
claring that  on  demand  and  default  of  pay- 
ment from  the  attaching  officer,  a  mortgaged 
property  attached  should  be  restored  to  the 
mortgagee,  the  term  may  imply  that  the 
property  was  taken  out  of  the  constructive, 
not  the  actual  possession  of  the  mortgagor 
but  more  satisfactory,  perhaps,  is  the  larger 
and  more  generic  meaning,  equivalent  to  the 
direction  that  it  shall  be  surrendered  and 
delivered  to  the  mortgagee  from  whom  it  is 
detained  by  the  officer  without  law  and 
against  right.  Esson  v.  Tarbell,  9  Cush. 
(Mass.)  407,  414. 

35.  Bowman  v.  McLaughlin,  45  Miss.  461, 
486. 

36.  Chicago  Packing,  etc.,  Co.  v.  Chicago, 
88  111.  221,  226,  30  Am.  Rep.  545,  adding 
"  and  to  that  extent  it  may  mean  to  govern." 

Restraining  religious  freedom  see  Frolick- 
stein  V.  Mobile,  40  Ala.  725,  727  (holding 
that  one  is  not  restrained  in  his  religious 
sentiments  by  a  prohibition  against  selling 
goods  from  his  store  on  Sunday)  ;  Thurston 
V.  Whitney,  2  Cush.  (Mass.)  104,  110  (hold- 
ing that  to  restrain  one  in  his  person  or 
estate  for  his  religious  profession  or  senti- 
[106] 


ments  cannot  consist  in  merely  refusing  to 
admit  as  a  witness  one  who  does  not  believe 
in  God  and  a  future  state  of  rewards  and 
punishments) . 

Not  synonymous  with  "  prohibit "  see  Em- 
poria V.  Volmer,  12  Kan.  622,  630  [cited  in 
Stebbins  v.  Mayer,  38  Kan.  573,  577,  16  Pac. 
745,  holding  that  the  word  "  prohibiting  "  in 
the  title  of  a  statute  is  not  broad  enough  to 
authorize  an  ordinance  "restraining"]. 

Not  synonymous  with  "  suppress  "  see  Em- 
poria V.  Volmer,  12  Kan.  622,  630;  In  re 
Snell,  58  Vt.  207,  209,  1  Atl.  566. 

Not  more  comprehensive  than  "  regulate " 
see  Chicago  Packing,  etc.,  Co.  v.  Chicago,  88 
111.  221,  226,  30  Am.  Rep.  545. 

Unlawful  restraint  of  commerce  may  be 
permanent  or  temporary;  the  law  draws  no 
distinction  in  this  respect.  In  re  Charge  to 
Grand  Jury,  62  Fed.  828,  831. 

37.  Burlington  v.  Lawrence,  42  Iowa  681, 
682,  adding:  "While  the  subject  is  not  sup- 
pressed, it  is  held  in  check  and  under  con- 
trol." 

38.  Smith  V.  Warrior,  99  Ala.  481,  482, 
12  So.  418. 

39.  Ogden  v.  Madison,  111  Wis.  413,  419, 
87  N.  W.  568,  55  L.  R.  A.  506,  where  it  is 
said  that  the  lexicographers  all  agree  upon 
this  definition. 

40.  In  .re  Charge  to  Grand  Jury,  62  Fed. 
828,  831. 

41.  Power  to  restrain  animals  from  going 
at  large  does  not  merely  authorize  a  penalty 
inflicted  upon  the  owners  of  stray  animals 
but  "  to  adopt  such  suitable  and  appropriate 
regulations  on  the  subject  as  would  specifi- 
cally prevent  and  hinder  the  animals  them- 
selves from  being  at  large  on  highways  and 
commons."  Whitlock  v.  West,  26  Conn.  406. 
413. 

Power  to  require  a  bond  from  an  applicant 
for  a  license  to  keep  a  barroom  is  included 
in  authoritv  to  "  regulate  and  restrain."  In 
re  Sclmeider,  11  Oreg.  2S8.  298.  8  Pac.  289. 

42.  Power  to  license  included  see  Mt.  Car- 
mel  V.  Wabash  County,  50  111.  69,  73;  Smith 
V.  Madison,  7  Ind.  86,  90;  Burlington  v. 
Lawrence,  42  Iowa  681,  682;  Emporia  v. 
Volmer,  12  Kan.  622,  630;  In  re  Snell,  58 
Vt.  207,  209,  1  Atl.  566.  See  also  State  r. 
Stevens,  114  N.  C.  873,  876.  19  S.  E.  861, 
holding  that  the  power  to  "  regulate  and  re- 
strain." in  connection  witli  a  direction  to  col- 
lect a  lic(>n:^e  tax,  gives  power  to  impose  such 
tax.  (\))iira.  Ex  p.  Garza,  28  Tex.  App.  381, 
3S6,  13  S.  W.  779,  19  Am.  St.  Rep.  845  [dis- 
approving Smith  r.  INIadison,  supra,  and  Bur- 
lington r.  Lawrence,  supra].  Compare  St. 
Louis  r.  Smith,  2  Mo.  113.  115,  where  a  dis- 
tinction was  drawn  as  to  power  to  license, 
between  the  case  of  "  tippling  houses  *'  and 
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to  punish, to  prohibit.^*  (See  Restraint,  and  Cross-References  Thereunder; 
Restraint  of  Trade,  and  Crcss-References  Thereunder.) 

Restraining  order.  See  Injunctions,  22  Cyc.  745;  Prohibition,  32 
•Cyc.  596. 

Restraint.  Abridgment  of  hberty  or  hindrance  of  the  will ;  prohibition 
of  action;  holding  or  pressing  back  from  action;  hindrance;  Confinement,  (i.  v.\ 
Restriction,  g.  (Restraint;  Extent  of  to  Constitute  False  Imprisonment,  see 
False  Imprisonment,  19  Cyc.  322.  For  Which  Resort  May  Be  Had  to  Habeas 
Corpus,  see  Habeas  Corpus,  21  Cyc.  289.  Insurance  of  Vessel  Against,  see 
Marine  Insurance,  26  Cyc.  656.  Of  Alienation  —  In  General,  see  Perpetuities, 
30  Cyc.  1518;  Conditions  in  Deeds,  see  Deeds,  13  Cyc.  687;  Conditions  in  Wills, 
see  Wills.  Of  Insane  Persons,  see  Insane  Persons,  22  Cyc.  1160.  Of  Insured 
Vessel,  Effect  as  to  Right  to  Abandon  For  Total  Loss,  see  Marine  Insurance, 
26  Cyc.  692.  Of  Marriage,  Validity  —  Of  Bill  or  Note  Given  For,  see  Commercial 
Paper,  7  Cyc.  744;  Of  Conditions  in  Deed,  see  Deeds,  13  Cyc.  686;  Of  Conditions 
in  Wills,  see  Wills;  Of  Contract  in,  see  Contracts,  9  Cyc.  518.  Of  Prisoners, 
.see  Prisons,  32  Cyc.  329.) 

Restraint  of  trade.  A  term  which  is  said  to  include  all  kinds  of  those 
contracts  which  in  fact  restrain  or  may  restrain  trade. (Restraint  of  Trade: 
Bills  and  Notes  Given  in,  see  Commercial  Paper,  7  Cyc.  744.  By-Laws  of  Cor- 
poration Operating  as,  see  Corporations,  10  Cyc.  359.  Contracts  in  —  In  Gen- 
eral, see  Contracts,  9  Cyc.  523;  As  Subjects  For  Protection  and  Relief  by  Injunc- 
tion, see  Injunctions,  22  Cyc.  865;  Constitutionality  of  Statute  Avoiding,  see 
Constitutional  Law,  8  Cyc.  1113  note  61.    Through  Trusts  and  Other  Combi- 


that  of  houses  of  prostitution  on  the  ground 
that  the  law  could  permit  the  former  to 
exist,  but  not  the  latter  —  it  was  further 
said,  however,  as  to  houses  of  prostitution, 
that  if  the  corporation  did  not  choose  to  sup- 
press them  it  might  restrain  them  within 
such  limits  as  it  might  see  fit. 

43.  Power  to  punish  included  see  Center- 
ville  V.  Miller,  57  Iowa  56,  57,  10  N.  W.  293 
(holding  that  power  to  restrain  authorizes 
punishment  of  persons  engaging  in  riots, 
noise,  disturbance,  or  disorderly  assem- 
blages) ;  Ogden  V.  Madison,  111  Wis.  413, 
419,  87  N.  W.  568,  55  L.  R.  A.  506.  See  also 
Winooski  v.  Gokey,  49  Vt.  282,  286,  holding 
that  the  power  to  "  suppress  and  restrain " 
gives  the  right  to  impose  reasonable  penal- 
ties. Compare  Ogden  City  v.  McLaughlin,  5 
Utah  387,  389,  16  Pac.  321,  holding  that  au- 
thority to  restrain  houses  of  prostitution  does 
not  authorize  the  punishment  of  persons  re- 
sorting to  them. 

44.  See  infra,  this  note. 

Power  to  prohibit  not  included  see  Mer- 
naugh  V.  Orlando,  41  Fla.  433,  438,  27  So.  34 
(holding  that  authority  to  restrain  does  not 
confer  the  power  to  prohibit  barrooms  and 
the  like  as  used  in  a  provision  also  granting 
power  to  require  all  such  places  to  be  kept 
and  used  subject  to  reasonable  regulations 
and  under  license)  ;  Steffy  v.  Monroe  City, 
135  Ind.  466,  469,  35  N.  E.  121,  41  Am.  St. 
Hep.  436  (holding  that  power  to  restrain 
does  not  confer  the  right  to  prohibit  the  sale 
of  intoxicating  liquors).  See  also  St.  Louis 
v.  Smith,  2  Mo.  113,  115  [quoted  in  State  v. 
Pay,  44  N.  J.  L.  474,  476],  holding  that  the 
words  "  restrain "  and  "  prohibit,"  used  to- 
gether in  a  statute  granting  municipal  au- 
thority, gave  two  powers,  one  to  prohibit  the 
existence  altogether,  the  other  to  keep  within 


certain  limits  as  to  number  and  order  at  dis- 
cretion. 

Power  to  prohibit  included  see  Smith  v. 
Warrior,  99  Ala.  481,  482,  12  So.  418. 

Power  to  prohibit  one  thing  in  order  to 
restrain  another  see  Vinson  v.  Monticello,  118 
Ind.  103,  104,  19  N.  E.  734,  holding  that 
power  to  regulate  and  restrain  the  sale  of 
intoxicating  liquors  includes  as  a  necessary 
incident  the  power  to  prohibit  the  barter  or 
giving  away  of  the  same. 

45.  Edmondson  v.  Harris,  2  Tenn.  Ch.  427, 
434. 

46.  U.  S.  V.  Elliott,  64  Fed.  27,  30,  where 
it  is  said  that  such  are  among  the  recognized 
meanings  of  the  word,  and  such  was  its  use 
in  the  phrase  "  restraint  of  commerce "  used 
in  a  statute  making  contracts  in  restraint  of 
trade  or  commerce  unlawful. 

In  reference  to  the  execution  of  wills,  the 
term  is  said  to  mean  that  kind  of  influence 
which  is  exercised  by  force,  or  threats,  or 
coercion,  physical  or  mental,  which  the  tes- 
tator is  not  able  to  resist,  or  from  fear,  by 
which  the  testator  is  prevented  from  exercis- 
ing and  expressing  his  own  judgment  and 
desire.    In  re  Black,  Myr.  Prob.  (Cal.)  24,  31. 

Statutory  definition  see  Ex  p.  Snodgrass, 
43  Tex.  Cr.  359,  361,  65  S.  W.  1061. 

Does  not  mean  only  corporal  confinement 
or  the  fear  of  bodily  harm.  Taking  away 
the  will  of  the  person  by  threats  or  by  im- 
proper means  of  any  kind  not  willingly  as- 
sented to  by  the  person,  but  brought  about 
by  the  exercise  of  authority  or  by  fear,  or 
apprehension  of  loss  of  any  kind,  must  be  a 
restraint.  Starratt  v.  Miller,  Hodg.  El.  Rep. 
Ont.  458,  467. 

For  derivation  of  the  term  see  Constraint, 
8  Cyc.  1141  note  4. 

47.  U,  S.  V.  Trans-Missouri  Freight  Assoc., 
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nations,  see  Monopolies,  27  Cyc.  899.  See  also  Restrain,  ante,  p.  1681 ;  Restraint, 
mite,  p.  1682.) 

Res  transit  cum  SUO  ONERE.  a  maxim  meaning  "  The  thing  passes  with 
its  burden." 

Restrict.  To  restrain  within  bounds;  to  restrain  within  bounds;  to  limit; 
to  confine.^^    (See  also  Restriction.) 

Restriction.  Limitation,  q.  v.)  confinement  within  bounds.^^  (Restric- 
iiion:  As  to  Buildings,  Effect  as  Breach  of  Covenant  of  Warranty  . by  Grantor, 
see  Covenants,  11  Cyc.  1125.  As  to  Use  of  Property,  Effect  as  Breach  of  Cove- 
nant Against  Encumbrances  by  Grantor,  see  Covenants,  11  Cyc.  1117.  By 
Constitution  as  to  Assessment  or  Special  Taxes  For  Public  Improvement,  see 
Municipal  Corporations,  23  Cyc.  1103.  By  Statute  on  Creation  of  Future 
Interest  in  Realty  and  Personalty,  see  Perpetuities,  30  Cyc.  1517.  In  Assign- 
ment — ■  In  General,  see  Assignments,  4  Cyc.  75 ;  Of  Patent,  see  Patents,  30 
Cyc.  951.  In  Bill  or  Note  Affecting  Negotiability,  see  Commercial  Paper,  7  Cyc. 
575.  In  Constitution  as  Self-Executing  Provisions,  see  Constitutional  Law, 
•8  Cyc.  754.  In  Deed  —  In  General,  see  Deeds,  13  Cyc.  683 ;  Injunction  to  Restrain 
Violation  of  as  to  Kind  of  Business,  see  Injunctions,  22  Cyc.  861.  In  Indorse- 
ment of  Note  For  Transfer  as  Affecting  Liability  of  Indorser,  see  Commercial 
Paper,  7  Cyc.  806.  In  Lease  — •  As  to  Assignment  of  Leasehold,  or  Subletting, 
see  Landlord  and  Tenant,  24  Cyc.  966;  As  to  Use  of  Demised  Premises,  see 
Landlord  and  Tenant,  24  Cyc.  1062;  Injunction  to  Prevent  Violation  of  as  to 
Subletting,  see  Landlord  and  Tenant,  24  Cyc.  972,  In  License  to  Use  Patent, 
see  Patents,  30  Cyc.  058.  In  Mining  Lease  as  to  Use,  see  Mines  and  Minerals, 
27  Cyc.  699.  In  Power,  Construction,  and  Execution,  see  Powers,  31  Cyc.  1057. 
In  Will,  see  Wills.  Of  Admitted  Evidence  For  Special  Purposes,  see  Criminal 
Law,  12  Cyc.  553;  Trial.  Of  Foreign  Corporation  by  State  Laws  —  In  General, 
see  Foreign  Corporations,  9  Cyc.  1251;  Consequences  of  Violation  of,  see  For- 
ign  Corporations,  19  Cyc.  1289;  Engaged  in  Interstate  Commerce,  see  Foreign 
Corporations,  19  Cyc.  1228;  Provisions  Subjecting  to  Same  Liability  as  Domestic 
Corporations,  see  Foreign  Corporations,  19  Cyc.  1235.  Of  Functions  of  Jury 
as  Denial  or  Infringement  of  Right  to  Trial  by,  see  Juries,  24  Cyc.  191.  On 
Apparent  Authority  of  President  to  Represent  Corporation,  see  Corporations, 

10  Cyc.  913.  On  Partner's  Authority  to  Represent  Firm,  see  Partnership, 
30  Cyc.  481.  On  Police  Power  of  Municipality  by  Contract  or  License,  see 
Municipal  Corporations,  28  Cyc.  696.  On  Referee  in  Bankruptcy,  see  Bank- 
nuPTCY,  5  Cye.  277.  On  Right  of  Testamentary  Disposition,  see  Wills.  On 
night  to  Transfer  Shares  of  Corporate  Stock,  see  Corporations,  10  Cyc.  579. 
On  Use  of  Property  Constituting  Implied  Covenants,  see  Covenants,  11  Cyc. 
1051.    Or  Enlargement  of  Jurisdiction  of  Court  by  Legislature,  see  Courts, 

11  Cyc.  783.  Sublease  in  Violation  of,  see  Landlord  and  Tenant,  24 
Cyc.  987.) 


166  U.  S.  290,  328,  17  S.  Ct.  540,  41  L.  R.  A. 
1007. 

48.  Black  L,  Diet,  adding:  "Where  a 
thing  has  been  incumbered  by  mortgage,  the 
incumbrance  follows  it  wherever  it  goes." 

49.  Gulf,  etc.,  R.  Co.  v.  Trawick,-  68  Tex. 
314,  319,  4  S.  W.  567,  2  Am.  St.  Rep.  494, 
where  it  was  held,  construing  a  statute  pro- 
hibiting carriers  to  limit  or  restrict  their 
liability  as  it  exists  at  common  law,  by  any 
general  or  special  notice,  or  in  any  other 
manner  whatever,  that  the  term  was  used  to 
prohibit  the  carrier  from  so  contracting  as 
to  make  his  liability  depend  on  facts  other 
than  such  as  would  fix  liability  under  the 
settled  rules  of  the  common  law. 

50.  Webster    Diet.    Iquoted    in  Atlantic 


Coast  Line  R.  Co.  v.  Beazlev,  54  Fla.  311, 
361,  45  So.  761;  Mumford  r.  Chicago,  etc., 
R.  Co.,  128  Iowa  685.  691,  104  N.  W.  1135J. 

51.  Curry  v.  Marvin,  2  Fla.  411,  415,  wliere 
it  was  held  that,  as  used  in  a  state  consti- 
tution providing  that  the  supreme  court 
should  have  jurisdiction  under  restrictions 
and  regulations  prescribed  by  law,  the  term 
apjdied  to  the  amount  and  to  the  time  witliin 
which  an  apjieal  might  be  taken,  or  a  writ  of 
error  sued  out. 

Distinguished  from  '*  reservation  "  or  "  ex- 
ception "  see  Greber  r.  Klcckner.  2  Pa.  St. 
289.  292. 

When  used  in  connection  with  a  grant  of 
an  interest  in  real  property  the  term  is  in  a 
sense  analogous  to  **  condition,''  and  either 
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Restrictive  indorsement.    An  indorsement  precluding  the  person  to 

whom  it  is  made  from  transferring  the  instrument  over  to  another,  so  as  to  give 
him  a  right  of  action,  either  against  the  person  imposing  the  restriction,  or  against 
any  of  the  preceding  parties.^^  (Restrictive  Indorsement:  Of  Negotiable  Instru- 
ment, see  Commercial  Paper,  7  Cyc.  806.) 

Restrictive  title,  in  reference  to  statutes,  a  title  where  a  particular  fact 
or  branch  of  a  subject  is  carved  out  and  selected  as  the  subject  of  the  legislation.^^ 

Result.  The  effect  of  one  or  more  concurrent  causes ;  that  which  springs 
or  rebounds  back  from  some  pre-existing  thing.^^ 

Resulting  powers.  A  term  which  has  been  used  in  constitutional  law  ta 
designate  the  powers  exercised  by  Congress  which  are  not  expressly  given  nor 
ancillary  to  any  single  enumerated  power.^^ 

Resulting  trust.    See  Trusts. 

Resume.  To  take  'again;  to  take  back;^^  to  take  up  again  after  an  inter- 
ruption; begin  anew.^^ 

ResURVEY.  To  survey  again.^^  (Resurvey:  Of  PubKc  Lands,  see  Public 
Lands,  32  Cyc.  806.) 

Retail.  To  sell  in  small  parcels  or  quantities,  and  not  in  gross ;  to  sell  in 
small  quantities ;     to  seU  by  small  quantities,  in  broken  parts,  in  small  lots  or 


term  may  denote  limitation  upon  tlie  full  and 
unqualified  enjoyment  of  the  right  granted. 
Worcester  v.  Worcester  Consol.  St.  K.  Co.,  192 
Mass.  106,  113,  78  N.  E.  222. 

52.  Drew  v.  Jacocks,  6  N.  C.  13^. 
Distinguished  from  "  full  indorsement "  and 

"  blank  indorsement "  see  Lee  v.  Chillicothe 
Branch  State  Bank,  15  Fed.  Cas.  No.  8,187, 

I  Biss.  325. 

53.  Memphis  St.  E.  Co.  v.  Byrne,  119  Tenn. 
278,  289,  104  S.  W.  460. 

54.  Thompson  v.  Louisville,  etc.,  R.  Co., 
91  Ala.  496,  498,  8  So.  406,  11  L.  R.  A.  146. 

55.  Transatlantic  Ins.  Co.  v.  Bamberger, 

II  S.  W.  595,  596,  11  Ky.  L.  Rep.  101,  where 
it  is  said :  "  The  word  is  in  common  use  by 
all  classes, —  the  lettered  as  well  as  the  un- 
lettered." 

In  reference  to  the  law  of  negligence  it  is 

said:  "One  must  distinguish  somewhat  be- 
tween the  term  .  .  .as  applied  to  the 
injury  and  ...  as  applied  to  the  proximate 
consequences  of  the  injury."  Fisher  X).  West- 
ern Union  Tel.  Co.,  119  Wis.  146,  153,  96 
N.  W.  545. 

As  used  in  the  statement  of  the  rule  of  law 

that  an  independent  contractor  represents  the 
will  of  his  employer  only  as  to  the  "  result " 
of  his  work,  and  not  as  to  the  means  whereby 
it  is  accomplished,  the  term  means  a  pro- 
duction or  product  of  some  sort,  and  not  a 
service.  Jensen  v.  Barbour,  15  Mont.  582, 
593,  39  Pac.  906;  Texas,  etc.,  R.  Co.  v.  Par- 
sons, (Tex.  Civ.  App.  1908)  109  S.  W.  240, 
247. 

"  Result  of  the  election "  see  Hobson  v. 
Morin,  1  Ont.  El.  Cas.  383,  393. 

56.  Knox  V.  Lee,  12  Wall.  (U.  S.)  457,  535, 
20  L.  ed.  287,  M^here  the  right  to  sue  and 
make  contracts,  requiring  an  oath  from  offi- 
cers of  the  government,  building  a  capitol  or 
presidential  mansion,  and  the  enactment  of  a 
penal  code  are  given  as  instances  of  such 
power. 

57.  Century  Diet. 

As  used  in  reference  to  the  act  of  taking 
by  the  public  of  a  road  from  its  owners,  the 


term  is  an  allusion  to  one  of  the  alleged 
sources  of  the  public  right  to  take  private 
property,  whether  held  in  fee  or  otherwise,, 
and  not  a  suggestion  that  the  owner's  title 
is  exceptionally  defeasible.  Opinion  of  Jus- 
tices, 66  N.  H.  629,  635,  33  Atl.  1076. 

58.  Century  Diet. 

In  a  statute  requiring  that  proof  shall  be 
made  that  an  insolvent  corporation  will  not 
be  able  to  "  resume  "  its  business  with  safety 
to  the  public  and  advantage  to  its  stock- 
holders within  a  short  time,  the  term  is  to 
be  taken  in  the  sense  of  taking  up  again  any 
suspended  function.  Reinhardt  v.  Inter-State 
Tel.  Co.,  71  N.  J.  Eq.  70,  79,  63  Atl.  1097; 
Ft.  Wayne  Electric  Corp.  v.  Franklin  Elec- 
tric Light  Co.,  57  N.  J.  Eq.  7,  13,  41  Atl.  217. 

"  Resume  work  "  as  used  in  a  statute  pro- 
viding that  mining  claims  shall  be  open  to 
relocation  after  the  expiration  of  a  certain 
time,  if  the  locator  has  not  resumed  work  on 
the  claim  before  said  location,  means  to  actu- 
ally begin  work  anew,  with  the  'bona  -fide  in- 
tention of  prosecuting  such  work.  McCormick 
V.  Baldwin,  104  Cal.  227,  229,  37  Pac.  903. 

59.  Trudeau  v.  Sheldon,  62  Vt.  198,  202, 
20  Atl.  161,  where  it  is  said:  "There  must 
have  been  a  previous  survey  to  warrant  what 
is  defined  as  a  re-survey." 

Under  a  statute  relative  to  the  resurvey  of 
highways  the  term  has  been  held  to  mean 
"relocate."  Culver  t.  Fair  Haven,  67  Vt. 
163,  166,  31  Atl.  143. 

60.  Bridges  v.  State,  37  Ark.  224,  226; 
Bouvier  L.  Diet,  ^quoted  in  Mc Arthur  v. 
State,  69  Ga.  444,  446 ;  State  v.  Lowenhaught. 
11  Lea   (Tenn.)    13,  14]. 

As  used  in  a  statute  prohibiting  the  sale 
of  domestic  wines  and  cider  in  barrooms  by 
retail,  the  term  means  the  sale  in  quantities 
less  than  one  quart.  Beiser  v.  State,  79  Ga. 
326,  329,  4  S.  E.  257. 

61.  Harris  v.  Livingston,  28  Ala.  577,  579; 
Com.  V.  Kimball,  7  Mete.  (Mass.)  304,  308: 
State  V.  Cassety,  1  Rich.  (S.  C.)  90,  91; 
Koenig  r.  State,  33  Tex.  Cr.  367,  378,  26 
S.  W.  835,  47  Am.  St.  Rep.  35. 
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parcels,  not  in  bulk.^^  (See  Retailer,  ^posi,  this  page,  and  Cross-References 
Thereunder;  Retail  Liquor  Dealer,  "post,  this  page.) 

Retailer.  One  who  sells  goods  by  small  quantities  or  parcels;  one  who 
dsals  in  merchandise  in  smaller  quantities  than  he  buys,  generally  with  a  view 
to  profit.^*  (Retailer:  As  Subjects  of  Special  License  Tax,  see  Licenses,  25 
Cyc.  615.  Regulations  as  to  the  Sale  of  Liquor  at  Retail,  see  Intoxicating 
Liquors,  23  Cyc.  16L    See  also  Retail.) 

Retail  liquor  dealer.  Any  one  who  sells  in  small  quantities  directly  to 
the  consumer;  first,  one  who  sells  spirituous  liquors  in  quantities  Of  less  than 
a  quart ;  second,  a  person  who  sells  such  liquor  by  the  quart  to  a  person  of  known 
intemperate  habits;  third,  those  who  sell  in  any  quantities  to  be  drunk  on  or  about 
the  place;  one  who  'eils  by  small  quantities,  to  suit  customers,  liquors  which 
are  bought  in  larger  ^mounts  generally;  one  who  sells  to  persons  or  customers 
for  purposes  of  consumption.^^  (See,  generally,  Intoxicating  Liquors,  23  Cyc. 
117,  161.) 

Retain.  To  keep  in  pay,  to  hire;  to  keep  in  possession  or  hold  back;  '^^  to 
hold  or  keep  that  which  one  already  owns,  not  to  lose  or  part  with  or  dismiss  it."^^ 

Retainer,  a  dependent  or  hanger  on ;  a  remedy  by  mere  operation  of 
law.'^    Used  with  regard  to  attorneys  at  law,  the  word  is  said  to  mean  the  securing 


May  be  either  for  or  without  consideration. 

—  Markle  i\  Akron,  14  Ohio  586,  592. 

"To  retail  spirituous  liquors,"  under  a 
statute  making  it  an  offense  to  do  so  with- 
out license,  means  to  vend  liquors  in  small 
quantities  for  gain.  State  V.  Mooty,  3  Hill 
(S.  C.)  187,  189. 

62.  State  v.  Hawkins,  91  N.  C.  626,  627. 
Distinguished  from  "  wholesale  "  see  People 

V.  Abraham,  16  N.  Y.  App.  Div.  58,  62,  44 
N.  Y.  Suppl.  1077;  Tripp  v.  Hennessy,  10 
E.  I.  129,  131;  Gorsuth  v,  Butterfield,  2  Wis. 
237,  243. 

"  Retailing  "  differs  radically  from  "  dis- 
pensing "  or  "  compounding."  People  v. 
Abraham,  16  N.  Y.  App.  Div.  58,  62,  44  N.  Y. 
Suppl.  1077. 

A  vegetable  dealer  in  the  market  conducts 
a  business  of  "  selling  at  retail."  State  V. 
Cendo,  38  La.  Ann.  828,  829. 

63.  Campbell  v.  Anthony,  40  Kan.  652, 
654,  20  Pac.  492. 

64.  Bouvier  L,  Diet.  \^quoted  in  State  V. 
Lowenhaught,  11  Lea  (Tenn.)  13,  15]. 

Includes  a  sugar  planter  who  keejgs  a  store 
on  his  plantation,  where  though  the  bulk  of 
the  sales  are  made  to  employees  on  the  plan- 
tation, yet  other  persons  are  not  forbidden 
to  purchase  from  the  store  (Thibaut  v.  Dy- 
mond,  37  La.  Ann.  902,  903)  and  the  keeper 
of  a  woodyard  in  a  citv  (Washington  X).  Casa- 
nave,  29  Fed.  Cas.  No."  17,225,  5  Cranch  C.  C. 
500). 

65.  Thibaut  v.  Kearney,  45  La.  Ann.  149, 
151,  12  So.  139,  18  L.  R.  A.  596. 

66.  Elam  v.  State,  25  Ala.  53,  55. 

67.  Webb  v.  State,  11  Lea  (Tenn.)  662, 
665;  State  v,  Lowenhaught,  11  Lea  (Tenn.) 
13,  15. 

68.  State  i;.  Tarver,  11  Lea  (Tenn.)  658, 
660,  where  he  is  distinguished  from  a  whole- 
sale dealer. 

Includes  a  person  who  on  a  few  occasions 
sold  case  whisky  in  quantities  less  than  a 
quart.    Lemons  V.  State,  50  Ala.  130,  132. 

One  act  of  selling  docs  not  constitute  eu- 
gaging  in  or  carrying  on  the  business  unless 


an  intention  to  do  so  is  concurrent  with  the 
selling.    Bryant  v.  State,  46  Ala.  302,  303. 

Does  not  apply  to  one  selling  an  occasional 
drink  of  spirits  out  of  a  bottle  at  a  place 
outside  a  barroom,  without  intending  to  de- 
fraud the  national  revenue. .  U.  S.  v.  Jackson, 
26  Fed.  Cas.  No.  15,455,  1  Hughes  531. 

69.  Elderton  v.  Emmons,  6  C.  B.  160,  176, 
17  L.  J.  C.  P.  307,  60  E.  C.  L.  160. 

70.  Cud  worth  v.  Bostwick,  69  N.  H.  536, 
537,  45  Atl.  408. 

71.  Webster  Int.  Diet.  Iquoted  in  Feather- 
ston  V.  Merrimon,  140  N.  C.  199,  205,  61  S.  E. 
675]. 

"Retain  and  employ"  are  words  used  in 
the  precedents  continually  as  meaning  a  hir- 
ing, engaging,  and  keeping  a  person  in  serv- 
ice. Emmons  v.  Elderton,  13  C.  B.  495,  504, 
76  E.  C.  L.  495,  4  H.  L.  Cas.  624,  10  Eng. 
Reprint  606,  18  Jur.  21. 

A  word  which  does  not  necessarily  show 
that  there  was  a  consideration.  Elsee  r.  Gat- 
ward,  5  T.  R.  143,  151. 

Retained. —  Employed  for  reward,  and  it  is 
not  necessary  to  use  the  words  "  retained  for 
certain  reward  in  that  behalf."  Clark  v. 
Baird,  29  N.  Brunsw.  620,  629. 

72.  Luty  V.  Purdy,  2  Overt.  (Tenn.)  163, 
167,  where  it  was  so  used  with  regard  to  an 
armv  camp. 

73.  Miller  i\  Irby,  63  Ala.  477,  483  [citi)ig 
3  Blackstone  Comm.  18],  where  it  is  explained 
and  defined  by  Blackstono  as  follows:  "If  a 
person,  indebted  to  another,  makes  his  cred- 
itor, or  debtee,  liis  executor;  or,  if  such  a 
creditor  obtains  letters  of  administration  to 
his  debtor;  in  these  cases,  the  law  gives  him 
a  remedy  for  his  debt,  by  allowing  liini  to 
*  retain  '  so  much  as  will  pay  himself,  before 
anv  other  creditors  whose  debts  are  of  equal 
degree."  See  also  Tavlor  r.  Deblois,  23  Fed. 
Cas.  No.  13,790,  4  Mason  131.  where  it  is 
further  said  that  the  general  principle  in 
cases  of  retainer  is  tlmt  where  the  party 
unites  in  himself,  by  re]>resentation  or  other- 
wise, tlie  character  of  debtor  and  creditor,  he 
is  entitled  to  retain,  inasmuch  as  he  cannot 
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of  an  attorney  at  law  to  perform  professional  services  in  the  business  of  another^ 
in  such  manner  that  he  cannot  engage  himself  to  or  perform  any  services  in  the 
employment,  or  in  any  manner  to  do  anything  in  the  business  prejudicial  to  the 
party  employing  him;  the  act  of  a  client  by  which  he  engages  an  attorney  or 
counsellor  to  manage  a  cause,  either  by  prosecuting  it  when  he  is  plaintiff  or 
defending  it  when  he  is  defendant."^^  A  preliminary  fee  given  a  counsel  to  secure 
his  services,  or  rather  as  it  has  been  said,  to  prevent  the  opposite  side  from  engaging 
him;  the  engagement  of  a  counsel  or  solicitor  to  take  or  defend  proceedings,  or 
to  advise  or  otherwise  act  for  the  client. (Retainer:  Notice  of  Retainer  and 
Appearance,  see  Appearances,  3  Cyc.  504.  Of  Attorney,  see  Attorney  ani> 
Client,  4  Cyc.  926.) 

Retaining  fee.  A  fee  given  to  counsel  on  being  consulted  in  order  to  insure 
his  future  services.'^  (See  Retainer,  an^e,  p.  1685;  and,  generally.  Attorney 
AND  Client,  4  Cyc.  982.') 

Retaining  lien.  A  term  sometimes  used  to  mean  the  possessory  lien  of  an 
attorney. 

Retaking.    See  Recaption,  33  Cyc.  1571. 

Retaliatory  statute.  See  Foreign  Corporations,  19  Cyc.  1264; 
Taxation. 

RetaXATION.    See  Costs,  11  Cyc.  163;  Taxation. 

Retirement.  The  act  of  retiring,  or  the  state  of  being  retired;  withdrawal; 
seclusion. (Retirement:  Of  Army  or  Navy  Officer,  see  Army  and  Navy,  3  Cyc. 
822.  Of  Fireman  on  Pension,  see  Municipal  Corporations,  28  Cyc.  554.  Of 
Partner,  see  Partnership,  30  Cyc.  603.  Of  Poficeman  on  Pension,  see  Municipai, 
Corporations,  28  Cyc.  531.) 

RETIRING  BOARD.    See  Army  and  Navy,  3  Cyc.  822. 

Retiring  partner.    See  Partnership,  30  Cyc.  610. 

RETORNO  HABENDO.    See  De  Retorno  Habendo,  13  Cyc.  1045. 

Retraction.  The  act  of  withdrawing  something  advanced,  stated,  claimed 
or  done;  declaration  of  change  of  opinion. (Retraction:  Of  Libel  or  Slander^ 
see  Libel  and  Slander,  25  Cyc.  431,  546.  Of  Plea  of  Guilty,  see  Criminal  Law, 
12  Cyc.  350.  Of  Ratification  of  Agent's  Acts,  see  Principal  and  Agent,  31  Cyc. 
1284.    See  also  Revocation.) 

Retraxit.  At  common  law,  an  open,  voluntary  renunciation  of  a  claim  in 
court,  whereby  the  party  making  the  same  forever  loses  his  action.^^  (Retraxit: 
Authority  of  Attorney  to  Enter,  see  Attorney  and  Client,  4  Cyc.  936.  Dis- 
tinction Between,  and  Nolle  Prosequi,  see  Dismissal  and  Nonsuit,  14  Cyc.  393. 
Effect  of  Judgment  Entered  Thereon  as  Estoppel,  see  Judgments,  23  Cyc.  1138. 
Entry  of  Retraxit,  Dismissal,  or  Discontinuance,  see  Dismissal  and  Nonsuit, 
14  Cyc.  417.  Right  of  Retractor  to  Appeal,  see  Appeal  and  Error,  2  Cyc.  660 
note  31.) 


sue  himself,  and  the  law  will  presume  a  re- 
tainer in  satisfaction  of  the  debt  if  there  are 
assets  in  his  hands. 

74.  Kellev  i\  Richardson,  69  Mich.  430, 
461,  37  N.  W.  514. 

75.  Abbott  L.  Diet,  \_qu6ted  in  Blackman 
V.  Webb,  38  Kan.  668,  669,  17  Pac.  464]; 
Bouvier  L.  Diet,  \_quoted  in  Agnew  v.  Walden, 
84  Ala  502,  504,  4  So.  672;  Knight  v.  Russ, 
77  Cal.  410,  412,  19  Pac.  698;  Blackman  v. 
Webb,  supra;  Blair  v.  Columbian  Fireproofing 
Co.,  191  Mass.  333,  336,  77  N.  E.  762] ;  Web- 
ster Diet.;  Worcester  Diet,  [quoted  in  Agnew 
V.  Walden,  supra]. 

76  Imperial  Diet,  [quoted  in  Agnew  v. 
Walden,  84  Ala.  502,  504,  4  So.  672]. 

77.  Rapalje  &  L.  L.  Diet,  [quoted  in  Ag- 
new V.  Walden,  84  Ala.  502,  504,  4  So.  672]. 

78.  Bouvier  L.  Diet,   [quoted  in  Blair  v. 


Columbian  Fireproofing  Co.,  191  Mass.  333, 
3'36,  77  N.  E.  762]. 

79.  See  Attorney  and  Client,  4  Cyc. 
1009.  See  also  Koons  v.  Beach,  147  Ind.  137, 
139,  45  N.  E.  601,  46  N.  E.  587;  Matter  of 
Lexington  Ave.,  30  N.  Y.  App.  Div.  602,  606, 
52  N.  Y.  Suppl.  203;  In  re  Wilson,  12  Fed. 
235,  239. 

80.  Webster  Int.  Diet. 

81.  Webster  Int.  Diet. 

82.  Hibernia  Sav.,  etc.,  Soc.  V.  Portener, 
139  Cal.  90,  93,  72  Pac.  716.  For  other  cases 
with  the  same  holding  see  Westbay  v.  Gray, 
116  Cal.  660,  666,  48  Pac.  800;  Merritt  v. 
Campbell,  47  Cal.  542,  545 ;  Broward  v.  Roche, 
21  Fla.  465,  477;  Loomis  v.  Green,  7  Me.  386, 
391;  Walker  v.  St.  Paul  City  R.  Co..  52  Minn. 
127,  130,  53  N.  W.  1068;  Napier  v.  Gidiere, 
Cheves   (S.  C.)   101,  102. 
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Retreat.  To  retire  from  an  enemy,  or  from  any  advanced  position.^''  (See 
Homicide,  21  Cyc.  792,  820,  1058.) 

Retroactive  effect.  See  Aliens,  2  Cyc.  118;  Intoxicating  Liquors^ 
23  Cyc.  111. 

Retroactive  law.  A  term  which  means  the  same  as  Retrospective  Law,. 
q.  v.^^ 

Retrocession.    The  restitution  of  an  ancient  title  to  the  td:'ue  owner. 

Retrospective  law.  One  which  is  made  to  affect  acts  or  facts  transpiring^ 
or  rights  accruing  before  it  came  into  force. (Retrospective  Law:  Application 
of  to  Criminal  Prosecution,  see  Indictments  and  Informations,  22  Cyc.  172, 
Effect  of  Upon  Homestead  Exemption,  see  Homesteads,  21  Cyc.  462,  576. 
Operation  of  —  In  Attachment  Case,  see  Attachment,  4  Cyc.  402 ;  In  License 
Act,  see  Licenses,  25  Cyc.  623.  Power  of  Congress  to  Pass,  see  Internal  Rev- 
enue, 22  Cyc.  1607.  Statute  of  Fraud  Whether,  see  Frauds,  Statute  of,  20 
Cyc.  281.  Statute  of  Limitations,  Operation  of.  Whether  Prospective  or  Retro- 
spective, see  Limitations  of  Actions,  25  Cyc.  991.  See,  generally,  Constitu- 
tional Law,  8  Cyc.  1017;  Statutes.) 

Return.  As  a  noun,  a  short  account,  in  writing,  made  by  a  ministerial 
officer  of  the  manner  in  which  he  has  executed  a  writ;  the  act  of  a  sheriff,  con- 
stable or  other  ministerial  officer,  in  delivering  back  to  the  court  a  writ,  notice, 
or  other  paper;  a  short  account  in  writing,  made  by  the  sheriff,  of  the  manner 
in  which  he  has  executed  his  writ;  the  answer  made  by  the  officer,  indorsed  on 
the  writ,  certifying  to  the  court  the  fact  and  manner  of  service ;  the  certificate 
of  the  officer  to  whom  any  process  is  directed,  stating  what  he  has  done  in  obedi- 
ence to  the  command  therein  given,  or  the  reason  for  his  neglect  in  not  fulffiling^ 
them.^^  As  a  verb,  to  cause  to  take  again  a  former  position;  put,  carry,  or  send 
back  as  to  a  former  place  or  holder;  to  turn  back;  to  go  or  come  again  to  the 
same  place  or  condition.^^    (Return:  Accrual  of  Right  of  Action  For  Failure  to 


"  Dismissal  distinguished "  see  Bullock  v. 
Perry,  2  Stew,  &  P.  (Ala.)  319,  321. 

"  Nonsuit "  distinguished  see  Evans  v.  Mc- 
Mahan,  1  Ala.  45,  47;  Hallack  v.  Loft,  19 
Colo.  74,  80,  34  Pac.  568;  Herring  v.  Poritz, 
6  111.  App.  208,  211;  Thompson  v.  Thompson, 
65  S.  W.  457,  459,  23  Ky.  L.  Rep.  1535; 
Worke  v.  Byers,  10  N.  C.  228,  231;  South 
Branch  K  Co.  X).  Long,  26  W.  Va.  692,  700; 
U.  S.  V.  Parker,  120  U.  S.  89,  98,  7  S.  Ct. 
454,  30  L.  ed.  601. 

83.  Webster  Diet. 

"  Retreated  "  distinguished  from  "  retired  " 
see  Delaney  i\  State,  14  Wyo.  1,  81  Pac.  792. 

"  Retreat  to  the  wall "  is  an  expression 
which  is  said  to  mean  only  that  the  party 
must  avail  himself  of  any  apparently  reason- 
able avenue  of  escape  by  which  his  danger 
might  be  averted,  and  the  necessity  of  slaying 
his  assailant  avoided.  People  v.  lams,  57  Cal. 
115,  120.  See  also  State  v.  Gardner,  96 
Minn.  318,  324,  104  N.  W.  971,  2  L.  R.  A. 
N.  S.  49. 

84.  Black  L.  Diet. 

85.  Amet  v.  Boyer,  43  La.  Ann.  562,  578, 
9  So.  622,  where  it  is  said  that  such  an  act 
confers  no  new  title,  but  merely  recognizes 
and  confirms  a  previously  existing  title  in 
anotlier. 

86.  Black  L.  Diet. 

87.  Phillips  Countv  v.  Pillow,  47  Ark.  404, 
406,  1  S.  W.  686  \ciiinq  Stephen  PI.  251. 

88.  Black  L.  Diet,  {quoted  in  Clyatt  r. 
U.  S.,  197  U.  S.  207,  219,  25  S.  Ct.  429,  49 
L.  ed.  726]. 


89.  Bouvier  L.  Diet,  [quoted  in  Kingsbury 
V.  Buchanan,  11  Iowa  387,  391].  See  also 
Smith  V.  Kelly,  7  N.  C.  507,  510;  Davis  i\ 
Reaves,  7  Lea  (Tenn.)  585,  590. 

90.  Burrill  L.  Diet,  [quoted  in  Horton  r. 
Kansas  City,  etc.,  R.  Co.,  26  Mo.  App.  349, 
355]. 

91.  Herman  Ex.  [quoted  in  Jones  v.  Good- 
bar,  60  Ark.  182,  185,  29  S.  W.  462].  See 
also  State  v.  Bulkeley,  61  Conn.  287,  363,  23 
Atl.  186,  14  L.  R.  A.  657. 

Technically  and  literally  the  term,  as  ap- 
plied to  a  writ,  includes  not  only  the  certifi- 
cate of  the  sheriff,  but  also  the  filing  of  it  in 
court.  But  frequently  in  statutes,  and 
usually  in  common  speech,  the  word  means 
merely  the  certificate,  without  regard  to 
whether  it  has  been  filed  or  not.  Easton  r. 
Childs,  67  Minn.  242,  245,  69  N.  W.  903. 

The  term  is  very  frequently  used  as 
synonymous  with  "  return  dav."  Aldrich  v. 
Maitland,  4  Alicli.  205,  211. 

92.  Standard  Diet,  [quoted  in  Clvatt  i-. 
U.  S.,  197  U.  S.  207,  219,  25  S.  Ct.  429.  49 
L.  od.  726]. 

93.  Webster  Diet,  [quoted  in  Clvatt  r. 
U.  S.,  197  U.  S.  207,  219,  25  S.  Ct.  429.  49 
L.  ed.  726]. 

As  used  in  a  will  directing  that  certain 
land  given  to  a  person  is  to  "  return  "  to  tes- 
tator's legatees  upon  the  happening  of  a  cer- 
tain event,  tlie  term  means  to  come  back  from 
liini  to  wliom  it  Avas  <2;iven.  Den  Crawford, 
8  N.  J.  L.  90.  112.  See  also  Harris  r.  Dver, 
18  R.  I.  540,  544,  28  Atl.  971.    I'sed  in  a 
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Return  Execution  or  For  Illegal  or  Defective  Return,  see  Sheriffs  and  Con- 
stables. Authentication  and  Certification  —  Of  Papers  Included  in  or  Annexed 
to  the  Record  on  Appeal,  see  Appeal  and  Error,  3  Cyc.  106 ;  Of  Transcript  or 
Return,  see  Appeal  and  Error,  3  Cyc.  105.  By  Justice  of  the  Peace  on  Appeal 
or  Error  to  Review  Proceedings  Had  Before  Him,  see  Justices  of  the  Peace,  24 
Cyc.  698.  Collateral  Attack  on  Judgment  Based  on  Defects  in  Return  of  Service 
of  Process,  see  Judgments,  23  Cyc.  1077.  Competency  of  Official  Return  as 
Evidence,  see  Evidence,  17  Cyc.  308.  Conclusiveness  of  Return  as  Evidence  in 
Election  Contest,  see  Elections,  15  Cyc.  418.  Directions  as  to  —  In  Execution 
From  Justice's  Court,  see  Justices  of  the  Peace,  24  Cyc.  622;  In  Process,  see 
Process,  32  Cyc.  431;  In  Process  in  Civil  Cases  in  Justice's,  Courts,  see  Justices 
OF  THE  Peace,  24  Cyc.  519;  Of  Execution,  see  Executions,  17  Cyc.  1022;  Of 
Execution  Against  the  Person,  see  Executions,  17  Cyc.  1510;  Of  Writ  of  Attach- 
ment, see  Attachments,  4  Cyc.  549.  Effect  of  —  Appearance  as  Waiver  of 
Defects  in  Return  of  Process,  see  Appearances,  3  Cyc.  517;  Defects  or  Errors 
in  Return  on  Appeal,  see  Appeal  and  Error,  3  Cyc.  134;  Failure  to  File 
Record,  see  Appeal  and  Error,  3  Cyc.  115;  Failure  to  Make  Return,  see 
Appeal  and  Error,  3  Cyc.  138.  Falsity  of  Return  of  Process  as  Ground  —  For 
Equitable  Rehef,  see  Judgments,  23  Cyc.  996;  For  Opening  or  Vacating,  see 
Judgments,  23  Cyc.  915.  Irregularities  in  Return  Affecting  Admissibility  of 
Deposition  in  Evidence,  see  Depositions,  13  Cyc.  996.  Liabilities  of  Sheriff  For 
Falsity  of  or  Failure  to  Make,  see  Sheriffs  and  Constables.  Necessity  of 
Return  of  Execution  Against  Principal  in  Administration  Bond  Before  Proceeding 
Against  Sureties,  see  Executors  and  Administrators,  18  Cyc.  1283.  Objection 
on  Appeal  to  Sufficiency  of  Service  of  Process,  see  Appeal  and  Error,  2  Cyc.  688. 
Of  Admeasurement  of  Dower,  see  Dower,  14  Cyc.  1008.  Of  Appraisement  of 
Property  Taken  Under  Execution,  see  Executions,  17  Cyc.  1110.  Of  Assessment 
Roll  —  In  Proceedings  For  Assessments  For  Benefits  From  Public  Improvements, 
see  Municipal  Corporations,  28  Cyc.  1167;  In  Tax  Proceedings  in  General,  see 
Taxation.  Of  Attachment  —  In  General,  see  Attachment,  4  Cyc.  606;  Against 
Real  Property,  see  Attachment,  4  Cyc.  594;  In  Contempt  Proceedings,  see  Con- 
tempt, 9  Cyc.  42;  In  Justice's  Court,  see  Justices  of  the  Peace,  24  Cyc.  538; 
In  Proceedings  to  Enforce  Lien  Against  Logs,  see  Logging,  5  Cyc.  1596.  Of 
Award,  see  Arbitration  and  Award,  3  Cyc.  672.  Of  Bond  or  Undertaking  in 
Civil  Actions,  see  Bail,  5  Cyc.  27.  Of  Certificate  —  Of  Solemnization  or  Cele- 
bration of  Marriage,  see  Marriage,  26  Cyc.  860;  On  Discharge  of  Poor  Debtor, 
see  Executions,  17  Cyc.  1565.  Of  Certiorari  —  In  General,  see  Certiorari, 
6  Cyc.  802;  To  Review  Summary  Proceedings  For  Possession  of  Demised  Premises, 
see  Landlord  and  Tenant,  24  Cyc.  1458.  Of  Citation  on  Writ  of  Error,  see 
Appeal  and  Error,  2  Cyc.  862.  Of  Commissioners  —  On  Actual  Partition,  see 
Partition,  30  Cyc.  259;  Viewers  or  Surveyors  of  Private  Roads,  see  Private 
Roads,  32  Cyc.  375.  Of  Consideration  — •  On  Cancellation  of  Instrument,  see 
Cancellation  of  Instruments,  6  Cyc.  306;  On  Rescission  of  Contracts  of  Sale^ 
see  Sales;  Vendor  and  Purchaser.  Of  Depositions,  see  Depositions,  13  Cyc. 
942.  Of  Distress  Warrant,  see  Landlord  and  Tenant,  24  Cyc.  1317.  Of  Earnest 
Money  to  Purchaser  on  Vacating  Judicial  Sale,  see  Judicial  Sales,  24  Cyc.  48. 
Of  Elections,  see  Elections,  15  Cyc.  375.  Of  Evidence  on  Report  of  Master  in 
Equity,  see  Equity,  16  Cyc.  446.    Of  Execution  —  In  General,  see  Executions, 


will  in  reference  to  the  residue  of  an  estate 
in  lands,  the  term  has  been  held  to  mean 
"  remain."  Den  v.  McMurtrie,  15  N.  J.  L. 
276,  286. 

"  Returning "  money  raised  on  pledge  is 

*'  repaying  "  the  money  borrowed.  Baltimore 
V.  Gill,  31  Md.  375,  388.  See  also  In  re  Alli- 
ance Soc,  28  Ch.  D.  559,  568,  54  L.  J.  Ch. 
540,  52  L.  T.  Rep.  N.  S.  695. 

As  used  in  a  state  constitution  providing 


that  if  any  bill  shall  not  be  returned  within 
ten  days  after  it  shall  have  been  presented 
to  the  governor,  the  same  shall  be  a  law,  the 
term  means  a  step  taken  by  which  his  own 
time  for  deliberation  is  ended.  Harpending 
V.  Haight,  39  Cal.  189,  199,  2  Am.  Rep.  432. 

"  Return  on  demand  "  see  Laf orge  xi.  Jayne, 
9  Pa.  St.  410,  412. 

"  Return  the  record  "  see  Mossberg  v.  Nut- 
ter, 124  Fed.  966,  967,  60  C.  C.  A.  98. 
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17  Cyc.  1365;  Against  Fraudulent  Grantee,  see  Fraudulent  Conveyances,  20 
Cyc.  695;  Against  Principal  Unsatisfied  in  Action  Against  Principal  and  Surety 
by  Creditor,  see  Principal  and  Surety,  32  Cyc.  142;  Against  the  Person,  see 
Executions,  17  Cyc.  1518;  As  Affecting  Lien,  see  Executions,  17  Cyc.  1072; 
As  Condition  Precedent  to  Appointment  of  Receiver  in  Supplementary  Proceed- 
ings, see  Executions,  17  Cyc.  1451;  From  Justice's  Court,  see  Justices  of  the 
Peace,  24  Cyc.  630.  Of  Findings,  Amendment  of  Plea  or  Answer  After,  see 
Pleading,  31  Cyc.  401.  Of  Foreclosure  Sale,  see  Mortgages,  27  Cyc.  1706.  Of 
Goods  — ■  As  Condition  Precedent  to  Rescission  of  Contract  of  Sale,  see  Sales  ; 
On  Breach  of  Warranty,  see  Sales.  Of  Indictment,  see  Indictments  and  Infor- 
mations, 22  Cyc.  210.  Of  Judicial  Sale,  see  Judicial  Sales,  24  Cyc.  32.  Of 
Maps  or  Plats  in  Report  of  Commissioners  and  Other  Like  Officers  in  Proceedings 
to  Establish  Streets  or  Highways,  see  Streets  and  Highways.  Of  Municipal 
Ordinance  After  Approval,  see  Municipal  Corporations,  28  Cyc.  358.  Of 
Notice  —  In  Proceedings  to  Establish  Streets  or  Flighways,  see  Streets  and 
Highways;  Of  Assessment  For  Benefits  From  Public  Improvements,  see  Munic- 
ipal Corporations,  28  Cyc.  1148.  Of  Officers  as  to  Sales  in  Partition,  see  Parti- 
tion, 30  Cyc.  276.  Of  Prior  Writs  of  Execution  as  Prerequisite  to  Issuance  of 
Subsequent  Writs,  see  Executions,  17  Cyc.  1936.  Of  Prisoner  as  Defense  to 
Action  For  Allowing  Escape,  see  Prisons,  32  Cyc.  341.  Of  Process —  In  General, 
see  Process,  32  Cyc.  496;  Alteration  of,  see  Alterations  of  Instruments, 
2  Cyc.  242  Amendment  of,  see  Process,  32  Cyc.  537;  Amendment  of  Directions 
For  in  Process,  see  Process,  32  Cyc.  533;  As  Ground  For  or  Condition  Precedent 
to  Service  by  Publication,  see  Process,  32  Cyc.  472;  Defects  and  Irregularities, 
see  Process,  32  Cyc.  522;  For  Arrest  in  Civil  Action,  see  Arrest,  3  Cyc.  958; 
In  Actions  Against  Husband  or  Wife,  see  Husband  and  Wife,  21  Cyc.  1555;  In 
Actions  Against  Infants,  see  Infants,  22  Cyc.  680;  In  Actions  to  Foreclose  Mort- 
gage, see  Mortgages,  27  Cyc.  1589;  In  Admiralty,  see  Admiralty,  1  Cyc.  866; 
In  Civil  Cases  in  Justices'  Courts,  see  Justices  of  the  Peace,  24  Cyc.  524;  In 
Forcible  Entry  and  Detainer,  see  Forcible  Entry  and  Detainer,  19  Cyc.  1149; 
Quashing,  Vacating,  or  Setting  Aside,  see  Process,  32  Cyc.  522.  Of  Property 
Converted  as  Mitigation  of  Damages  For  Conversion,  see  Trover  and  Com-^ER- 
siON.  Of  Report  of  —  Commissioners  and  Other  Like  Officers  in  Establishing 
Streets  or  Highways  and  Proceedings  Thereon,  see  Streets  and  Highways; 
Referee  in  Proceedings  on  Disputed  Claims  Against  Decedent's  Estate,  see  Execu- 
tors AND  Administrators,  18  Cyc.  522.  Of  Sale  —  Of  Attached  Property,  see 
Attachment,  4  Cyc.  715;  Of  Decedent's  Land,  see  Executors  and  Administra- 
tors, 18  Cyc.  786;  Of  Land,  Etc.,  by  Receivers,  see  Receivers,  ante,  p.  323;  Of 
Land  For  Assessment  or  Special  Taxes  For  Public  Improvements,  see  Municipal 
Corporations,  28  Cyc.  1245;  Of  Ward's  Land  by  Guardian  Under  Order  of  Court, 
see  Guardian  and  Ward,  21  Cyc.  136.  Of  Securities  Given  to  Indemnify  Surety, 
see  Principal  and  Surety,  32  Cyc.  243.  Of  Service  — Of  Citation  or  Notice  in 
Proceedings  For  Sale  of  Decedent's  Estate,  see  Executors  and  Administrators, 

18  Cyc.  732;  Of  Notice,  see  Notice,  29  Cyc.  1119;  Of  Notice  of  Appeal,  see  Appeal 
and  Error,  2  Cyc.  872;  Justices  of  the  Peace,  24  Cyc.  686;  Of  Pleading,  see 
Pleading,  31  Cyc.  596;  Of  Scire  Facias  on  Forfeited  Bail-Bond  in  Criminal  Prose- 
cution, see  Bail,  5  Cyc.  139.  Of  Stolen  Property  as  Defense  to  Prosecution  For 
Larceny,  see  Larceny,  25  Cyc.  56.  Of  Summons  or  Notice  —  To  Defendant  in 
Garnishment  Proceedings,  see  Garnishment,  20  Cj^c.  1051;  To  Grand  Jurors,  see 
Grand  Juries,  20  Cyc.  1314.  Of  Survey  of  Homestead,  see  Homesteads,  21  Cyc. 
484.  Of  Tax- Sale,  see  Taxation.  Of  Venire,  see  Juries,  24  Cyc.  228,  239. 
Of  Warning  Out  Notice,  see  Paupers,  30  Cyc.  1099.  Of  Warrant  of  Arrest, 
Necessity  For  to  Justify  Arrest,  see  False  Imprisonment,  19  Cyc.  347.  Of 
Writ  —  Of  Certiorari  to  Review  Proceedings  of  Justice  of  the  Peace,  see  Justices 
OF  the  Peace,  24  Cyc.  775;  Of  Error,  see  Appeal  and  Error,  2  Cyc.  857;  Of 
Ne  Exeat,  see  Ne  Exeat,  29  Cyc.  395;  Of  Replevin,  see  Replevin;  Of  Scire  Facias 
in  General,  see  Scire  Facias;  Of  Scire  Facias  to  Revive  Judgment,  see  Judgments, 
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23  Cyc.  1454;  Of  Sequestration,  see  Sequestration;  Or  Order  in  Actions  For 
Injunction,  see  Injunctions,  22  Cyc.  962;  Or  Summons  of  Garnishment,  see  Gar- 
nishment, 20  Cyc.  1051.  On  Appeal,  see  Appeal  and  Error,  3  Cyc.  92.  On 
Execution  to  Prevent  Judgment  From  Becoming  Dormant,  see  Judgments,  23  Cyc. 
1430.  On  Search  Warrant  For  Intoxicating  Liquors,  see  Intoxicating  Liquors, 
23  Cyc.  298.  Payment  of  Fees  For  Return  of  Appeal  From  Justice  of  the  Peace,  see 
Justices  of  the  Peace,  24  Cyc.  668.  Power  of  Trial  Court  to  Amend  Return 
Pending  Appeal,  see  Appeal  and  Error,  2  Cyc.  977.  Presumptions  as  to  Jus- 
tice's Return  on  Appeal,  see  Justices  of  the  Peace,  24  Cyc.  746.  Right  — ■ 
To  Contradict  Officer's  Return  in  Attachment,  see  Attachment,  4  Cyc.  620; 
To  Mandamus  to  Compel  Returns  by  Election  Officers,  see  Mandamus,  26  Cyc. 
274.  Satisfaction  of  Judgment  by  Return  of  Execution,  see  Judgments,  23  Cyc. 
1492.  Service  of  Process  After  Return-Day,  see  Process,  32  Cyc.  456.  Speci- 
fication of  Return-Day  m  Writ  of  Error,  see  Appeal  and  Error,  2  Cyc.  856. 
Sufficiency  of  Return  —  In  Action  Against  Corporation,  see  Process,  32  Cyc.  557^ 
On  Fieri  Facias  to  Authorize  Action  on  Delivery  Bond,  see  Attachment,  4  Cyc. 
693 ;  To  Fix  Liability  of  Bail  in  Civil  Action,  see  Bail,  5  Cyc.  44.  Supplemental 
Transcript  of  Return,  see  Appeal  and  Error,  3  Cyc.  105.  To  Inquisition  of 
Insanity,  see  Insane  Persons,  22  Cyc.  1129.  To  Preliminary  Examination  of 
Accused,  see  Criminal  Law,  12  Cyc.  320.  To  State  and  Residence  After  Absence, 
Effect  on  Limitations,  see  Limitations  of  Actions,  25  Cyc.  1251.  To  Writ  — 
Of  Habeas  Corpus,  see  Habeas  Corpus,  21  Cyc.  317;  Of  Mandamus,  see  Man- 
damus, 26  Cyc.  447,  493 ;  Of  Prohibition,  see  Prohibition,  32  Cyc.  628.  Trans- 
mission, Filing,  Printing,  and  Service  of  Copies  of  Record  on  Appeal,  see  Appeal 
and  Error,  3  Cyc.  111.  Waiver  by  Appearance  of  Defects  in  Return  of  Process 
in  Civil  Cases  in  Justices'  Courts,  see  Justices  of  the  Peace,  24  Cyc.  526.  See 
also  Cross-References  Under  Restitution;  Restoration.) 

Returnable.  Capable  of  being  returned;  in  law,  legally  required  to  be 
returned. (See  Return.) 

Return  commissions,  a  term  which,  in  reference  to  commission  mer- 
chants, is  said  to  mean  that  on  goods  taken  away  by  a  consignor  before  sale,  the 
consignee  receives  an  equitable  allowance  to  cover  the  expense  of  handling,  insur- 
ing, and  storing  the  goods  while  in  his  charge.^^ 

RETURN-DAY.  The  last  day  on  which  any  process  can  be  returned ;  '^^  the 
day  appointed  by  law  when  writs  are  to  be  returned  and  filed. (Return-Day: 
Duty  of  Garnishee  to  Answer  Before,  of  Writ,  see  Garnishment,  20  Cyc.  1083. 
Specification  of,  see  Appeal  and  Error,  2  Cyc.  856,  860.  Time  of  Service  of 
Writ  Before,  see  Garnishment,  20  Cyc.  1048.) 

Returns.  An  official  statement  of  the  votes  cast  at  an  election,  transmitted 
to  some  authorized  custodian,  for  the  purpose  of  being  canvassed  by  some  proper 
authority.'^^    (See  Elections,  15  Cyc.  375.) 

Reunion,  a  word  which  used  without  qualification  is  said  to  mean  the 
resumption  of  a  former  relation.^^ 

Reus.  The  defendant  in  an  action  or  suit.^  (See,  generally,  Actions,  1  Cyc. 
715  note  16;  Courts,  11  Cyc.  652  note  1.) 


94.  Webster  Diet,  \_quoted  in  Daniels  V. 
Lewis,  7  Colo.  430,  434,  4  Pac.  57]. 

"  Returnable  process "  is  a  term  used  to 
designate  the  process  upon  which  the  officer 
receiving  it  is  bound  to  certify  his  doings. 
Utica  City  Bank  v.  Buell,  9  Abb.  Pr.  (N.  Y.) 
385,  391,  17  How.  Pr.  498. 

95.  Botany  Worsted  Works  v.  Wendt,  22 
Misc.  (N.  Y.)  156,  48  N.  Y.  Suppl.  1024. 

96.  Carlson  v.  Burt,  111  Cal.  129,  131,  132, 
43  Pac.  583,  where  it  is  said,  in  reference  to 
election  returns :  "  It  would  seem  that  any  re- 
turn is  timely  which  is  received  before  the 
board  commences  the  canvass." 


97.  Bouvier  L.  Diet,  \_quoted  in  Bankers* 
Iowa  State  Bank  v.  Jordan,  111  Iowa  324, 
328,  82  N.  W.  779]. 

The  term  has  reference  to  the  filing  of  a 
suit.  Mt,  Vernon  Bank  v.  Gibbs,  1  Ga.  App. 
662,  665,  58  S.  E.  269. 

Elections. —  Statutory  definition  of  "  re- 
turn-day "  see  Swinson  v.  McKay,  (Tex.  Civ. 
App.  1907)  106  S.  W.  934,  935. 

98.  State  v.  St.  Paul,  25  Minn.  106,  108. 

99.  Clark  v.  Brown,  (Tex.  Civ.  App.  1908) 
108  S.  W.  421,  439. 

1.  Matter  of  Miller,  1  Daly  (N.  Y.)  562, 
574. 
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Reus  EXCIPIENDO  fit  actor,  a  maxim  meaning  "  The  defendant  by  a 
plea  becomes  plaintiff."  ^ 

Reus  IuM^m  majestatis  punitur,  ut  pereat  unus  ne  pereant  omnes. 

A  maxim  meaning    A  traitor  is  punished,  that  one  may  die  lest  all  perish."  ^ 
Revealed  law.    See  Law  of  Nature,  25  Cyc.  168. 
Revel.    To  behave  in  a  noisy,  boisterous  manner,  like  a  bacchanalian.^ 
REVENDICATION.    The  right  of  an  unpaid  vendor  on  the  insolvency  of  the 
Tendee  to  reclaim  in  specie  such  part  of  the  goods  as  remain  in  the  hands  of  the 
vendee  entire,  and  without  having  changed  its  quality;^  the  right  to  reclaim,  to 
demand  the  restoration  of ;  ^  a  real  action  which  relates  to  claims  made  on  immov- 
able property,  or  to  the  immovable  rights  to  which  they  are  subjected.^  (See, 
generally,  Sales.) 

Revenge,  a  maHcious  injury  inflicted  in  return  for  an  injury.^  (See 
Homicide,  21  Cyc.  673  note  69.) 

Revenue,  (l)  That  which  returns,  or  comes  back,  from  an  investment;  the 
annual  rents,  profits,  interests,  or  issues  of  any  species  of  prop  ^rty,  real  or  personal; 
(?)  hence  return,  reward,  as  a  rich  revenue  of  praise;  (3)  the  annual  product  of 
taxes,  excise  customs,  duties,  rents,  etc.,  which  a  nation  or  state  collects  and 
receives  into  the  treasury  for  public  use;  ^  the  yearly  income  of  a  government  or 
a  person  natural  or  artificial,  from  the  property  belonging  to  such  government 
or  person;  the  income  of  the  state;  the  income  which  a  state  collects  and 
receives  into  its  treasury  and  has  appropriated  for  the  payment  of  its  expenses; 
the  product  or  fruit  of  taxation;  the  income  of  the  government  arising  from 
taxation,  duties  and  the  like;  the  annual  profits  of  taxes,  excise,  customs  duties, 
rents,  etc.,  which  a  nation  or  state  collects  and  receives  into  the  treasury  for 
public  use ;    the  income  of  the  state  or  nation  derived  from  the  duties  and  taxes 


2.  Peloubet  Leg.  Max.  [citing  Best  Ev. 
144]. 

Applied  in  McLaehlan  v.  Accident  Ins. 
Co.,  3  Quebec  Super.  Ct.  230,  234. 

3.  Peloubet  Leg,  Max.  [citing  Beverley's 
Case,  4  Coke  123 &,  124&,  76  Eng.  Reprint 
1118]. 

4.  In  re  Began,  12  R.  I.  309,  310  [citing 
Webster  Diet.]. 

5.  Benedict  v.  Schaettle,  12  Ohio  St.  515, 
520. 

6.  Smart  V.  Bibbins,  109  La.  986,  989,  34 
So.  49. 

7.  Ellis  V,  Davis,  109  U.  S.  485,  502,  3 
S.  Ct.  327,  27  L.  ed.  1006,  an  action  given  by 
La.  Pr.  Code,  art.  4. 

8.  People  V.  Pierson,  2  Ida.  (Hasb.)  76, 
S  Pac.  688. 

9.  Webster  Diet,  [quoted  in  Bates  v.  Por- 
ter, 74  Cal.  224,  239,  15  Pac.  732]. 

In  a  restricted  sense  the  term  is  confined 
to  taxes  and  assessments  for  purely  govern- 
mental purposes,  as  distinguished  from  those 
levied  where  a  direct  return  is  made  to  the 
citizen.  Omaha  v.  Hodgskins,  70  Nebr.  229, 
231,  97  N.  W.  346. 

In  the  absence  of  qualifying  words  or  cir- 
cumstances implying  an  intention  to  em- 
ploy the  term  in  different  sense,  the  term  is 
confined  to  the  usual  public  income  —  tax- 
ation. Laughlin  v.  Santa  Fe  County,  3  N.  M. 
264,  5  Pac.  817. 

10.  People  V.  New  York  Cent.  R.  Co.,  34 
Barb.  (N.  Y.)   123,  134. 

11.  U.  S.  V.  Bromley,  12  How.  (U.  S.) 
88,  13  L.  ed.  905. 

12.  Com.  V.  Brown,  91  Va.  762,  779,  21 
jS.  E.  357,  28  L.  R.  A.  110. 


13.  U.  S.  V.  Wright,  28  Fed.  Cas.  No. 
16,770,  3  Pittsb.  192. 

Embraces  all  taxes  and  assessments  im- 
posed by  public  authority  and  includes  special 
assessments  made  by  a  city  for  public  im- 
provement. Herhold  v.  Chicago,  106  111.  547, 
548;  People  v.  Springer,  106  111.  542,  544; 
Potwin  V.  Johnson,  106  111.  532,  533;  Web- 
ster V.  People,  98  111.  343,  346;  Claypool 
Drainage,  etc.,  Dist.  v.  Chicago,  etc.,  R.  Co.,  81 
111.  App.  433,  434;  Gunning  v.  People,  76  111. 
App.  574,  578;  Phoenix  Grain,  etc.,  Exch.  v. 
Gleason,  22  111.  App.  373,  374. 

License-fee  construed  not  to  be  "  revenue 
tax"  see  Welch  v.  Hotchkiss  39  Conn.  140, 
142,  12  Am.  Rep.  383. 

Used  in  the  same  sense  as  "'money  re- 
ceived '  from  the  license  "  where  a  city  levied  a 
license  fee  in  the  exercise  of  its  police  power, 
and  provided  that  the  revenue  derived  from 
such  license  should  be  expended  in  a  partic- 
ular manner.  Vansant  v.  Harlem  Stage  Co., 
59  Md.  330,  334. 

"  Revenues  of  the  State  canals  "  see  People 
V.  New  York  Cent.  R.  Co.,  24  N.  Y.  485,  491 
[aiJirming  34  Barb.  123]. 

14.  Bouvier  L.  Diet,  [qiiofcd  in  State  V. 
School  Fund  Com'rs,  4  Kan.  261,  268;  Com. 
i\  Bailey,  3  Ky.  L.  Rep.  110.  117;  Tlio  Nash- 
ville, 17  Fed.*  Cas.  No.  10.023,  4  Biss.  188, 
192]. 

15.  Webster  Diet,  [quoted  in  Flotchor  v. 
Oliver,  25  Ark.  289,  295;  State  r.  Kwimi.  22 
Kan.  708,  712;  State  r.  Hill,  38  Nebr.' 608, 
718,  57  N.  W.  548;  Pottsville  Borough  r. 
Pottsville  Gas  Co..  15  Pa.  Dist.  979.  980.  32 
Pa.  Co.  Ct.  7;  U.  S.  V.  Norton.  91  U.  S.  566, 
568,  23  L.  ed.  454,  2  Cow.  Cr.  358.  391]. 
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and  other  sources  for  the  payment  of  the  national  expenses;  income  or  annua! 
profit  received  from  lands  or  other  property ;  a  return  for  capital  invested  or 
labor  bestowed;  synonymous  with  Funds,  q.  v}'^  (Revenue:  In  General,  see 
Customs  Duties,  12  Cyc.  1104;  Internal  Revenue,  22  Cyc.  1592;  Licenses, 

25  Cyc.  593 ;  Taxation.    Admiralty  Jurisdiction  of  Revenue  Cases,  see  Admiralty, 

1  Cyc.  837.    Appeals  —  In  Cases  Relating  to  Revenue,  see  Appeal  and  Error, 

2  Cyc.  550;  Under  Revenue  Laws,  see  Courts,  11  Cyc.  944.  Effect  of  Violation 
of  Revenue  Laws  on  Contracts  of  Maritime  Insurance,  see  Maritime  Insurance, 

26  Cyc.  577.  Postal  Revenue,  Disposition  of,  see  ]?ost-Office,  31  Cyc.  987. 
Power  to  License  Sale  of  Intoxicating  Liquors,  For  Purpose  of  Racing,  see  Intoxi- 
cating Liquors,  23  Cyc.  64.) 

Revenue  laws.  Certain  legislative  measures  imposing  taxes  upon  the 
people  either  directly  or  indirectly,  or  laying  dues,  imports  or  excises  for  the  use 
of  the  government,  and  giving  to  the  persons  from  whom  money  is  exacted  no 
equivalent  in  .return;  laws  made  for  the  direct  and  avowed  purpose  of  creating 
and  securing  revenues  or  public  funds  for  the  services  of  the  government;  laws 
which  provide  for  the  assessment  and  collection  of  a  tax  to  defray  the  expenses 
of  the  government.^^  (See,  generally.  Customs  Duties,  12  Cyc.  1104;  Internal 
Revenue,  23  Cyc.  1592;  Statutes;  Taxation.) 

Reverend,  a  word  which  has  been  said  not  to  be  a  title  of  honor  or  dignity, 
but  an  epithet,  an  adjective  as  a  laudatory  or  complimentary  epithet,  a  mark 
of  respect  or  reverence  as  the  name  imports,  but  nothing  more.^^ 

Reversal,  a  word  which  when  used  Avith  regard  to  a  judgment  is  said  to 
mean  to  vacate  the  decree  reversed  and  leave  it  as  if  it  had  never  been  rendered. 
(Reversal :  Of  Decree  of  Foreclosure  of  Mortgage,  Effect  on  Title  of  Purchasers, 
see  Mortgages,  27  Cyc.  1733.  Of  Judgment  on  Appeal  —  In  Civil  Case,  see 
Appeal  and  Error,  3  Cyc.  440;  In  Criminal  Prosecution,  see  Criminal  Law,  12 
Cyc.  940;  In  Suit  For  Mahcious  Prosecution,  see  Malicious  Prosecutions,  26  Cyc. 
119.  Of  Justice's  Judgment,  see  Justices  of  the  Peace,  24  Cyc.  755.  Title 
of  Purchasers  as  Affected  by  Reversal  of  Judgment  or  Decree  For  Judicial  Sale, 
see  Judicial  Sales,  24  Cyc.  65.) 


See  also  Webster  v.  People,  98  111.  343,  346; 
Phoenix  Grain,  etc.,  Exch.  v.  Gleason,  22  111. 
App.  372,  374. 

16.  Worcester  Diet,  [quoted  in  Bates  V. 
Porter,  74  Cal.  224,  239,  15  Pac.  732]. 

17.  Worcester  Diet,  [quoted  in  Bates  V. 
Porter,  74  Cal.  224,  239,  15  Pac.  732;  Cromie 
V.  Wabash,  etc..  Canal,  71  Ind.  208,  216]. 

18.  Webster  Diet,  [quoted  in  People  v. 
New  York  Cent.  R.  Co.,  24  N.  Y.  485,  490]. 

19.  hi  re  Watson,  51  La.  Ann.  1641,  1644, 
26  So.  409. 

Construed  to  mean  "  estimated  revenue " 
see  Babcock  v.  Goodrich,  47  Cal.  488,  513. 

"A  minor's  *  revenues  '  "  must  be  taken  to 
be  what  remains  each  year  after  the  payment 
of  taxes  for  that  year.  Sims  v.  Billington, 
50  La.  Ann.  968,  976,  24  So.  637.  See  also 
In  re  Watson,  51  La.  Ann.  1641,  1644,  26  So. 
409. 

20.  H.  A.  Thierman  Co.  v.  Com.,  123  Ky. 
740,  752,  97  S.  W.  366,  30  Ky.  L.  Rep.  72; 
U.  S.  V.  James,  26  Fed.  Cas.  No.  15,464,  13 
Blatchf.  207. 

21.  H.  A.  Thierman  Co.  V.  Com.,  123  Ky. 
740,  751,  97  S.  W.  366,  30  Ky.  L.  Rep.  72; 
State  V.  Bernheim,  19  Mont.  512,  516,  49  Pac. 
441;  U.  S.  V.  Mayo,  26  Fed.  Cas.  No.  15,755, 
1  Gall.  396. 

22.  Peyton  v.  Bliss,  19  Fed.  Cas.  No. 
11,055,  Woolw.  170,  173. 

Confined  to  bills  to  levy  taxes  in  the  strict 


sense  of  the  word,  and  has  not  been  under- 
stood to  extend  to  bills  for  other  purposes 
which  incidentally  create  revenue.  See  Ander- 
son V.  Ritterbusch,  (Okla.  1908)  98  Pac.  1002, 
1006. 

Used  in  connection  with  the  jurisdiction  of 
the  United  States  courts  the  term  is  confined 
to  laws  imposing  duties  on  imports  or  ton- 
nage or  a  law  providing  in  terms  for  revenue. 
Bryant  Bros.  Co.  v.  Robinson,  149  Fed.  321,, 
325,  79  C.  C.  A.  259. 

The  term  includes  statutes  providing  for 
mode  of  suing  for  and  recovering  penalties 
and  forfeitures  for  violation  of  the  revenue 
laws  of  the  United  States  (The  Abigail,  1  Fed. 
Cas.  18,  3  Mason  331);  and  post-office  laws 
of  the  United  States  (Warner  v.  Fowler,  29 
Fed.  Cas.  No.  17,182,  4  Blatchf.  311). 

An  act  to  establish  a  postal  money  system 
is  not  a  revenue  law  within  the  meaning  of 
the  act  for  the  punishment  of  certain  crimes 
against  the  United  States.  U.  S.  v.  Norton, 
91  U.  S.  566,  567,  23  L.  ed.  454. 

"  Revenue  laws  of  a  State "  does  not  em- 
brace ordinances  of  municipal  corporations. 
Davenport  v.  Dows,  15  Wall.  (U.  S.)  390, 
392,  21  L.  ed.  96. 

23.  Keet  v.  Smith,  1  P.  D.  73,  79,  45  L.  J. 
P.  C.  10,  33  L.  T.  Rep.  N.  S.  794,  24  Wkly. 
Rep.  375. 

24.  Cowdery  v.  London,  etc..  Bank,  139 
Cal.  298,  304,  73  Pac.  196,  96  Am.  St.  Rep. 
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Reverse.    To  overthrow,  set  aside,  make  void,  annul,  repeal,  or  revoke; 
to  set  aside  or  annul. (See  also  Reversal.) 

Reversed  current.  An  electric  current,  which  is  periodically  reversed  by 
a  commutator,  which  thus  breaks  the  current  between  the  changes  in  direction 
and  takes  off  the  current  in  sections. (See,  generally,  Electricity,  15  Cyc.  466.) 

Reversible  error.  Such  an  error  as  warrants  the  appellate  court  in 
reversing  the  judgment  and  remanding  the  cause. (See,  generally,  Appeal  and 
Error,  2  Cyc.  474.) 

Reversion,  a  term  which  signifies  a  return  to  a  pre-existence  of  former 
state  or  place;  the  return  of  an  estate  to  the  grantor  and  his  heirs  after  the 
grant  is  over.^^  (Reversion:  Generally,  see  Estates,  1(>  Cyc.  661.  Accrual  of 
Right  to  Donor,  see  Gifts,  20  Cyc.  1213.  Action  by  Assignee  of  Estate  in,  for 
Rents,  soe  Landlord  and  Tenant,  24  Cyc.  408.  As  Property  Subject  to  Judg- 
ment Lien,  see  Judgments,  23  Cyc.  1369.  Compensation  For  R^eversionary 
Interest  in  Land  Taken  For  PubHc  Use,  see  Eminent  Domain,  15  Cyc.  793.  Con- 
struction of  Deed  as  a  Conveyance  of,  see  Deeds,  13  Cyc.  347.  Descent  and 
Distribution  of,  see  Descent  and  Distribution,  14  Cyc  33.  Estoppel  of  Tenant 
to  Deny  Title  of  Grantee  of  Landlord's  Reversion,  see  Landlord  and  Tenant, 
24  Cyo.  945.  Landlord's  Action  For  Injuries  to,  see  Landlord  and  Tenant,  24 
Cyc.  930.  Landlord's  Title  and  Reversion,  see  Landlord  and  Tenant,  24  Cyc. 
923.  Mechanics'  Liens  on  Reversion  of  Landlord  For  Improvements  by  Tenant, 
see  Mechanics'  Lieifs,  27  Cyc.  56.  Mortgages  of  Estates  in,  see  Mortgages,  27 
Cyc.  1039.  Of  I!emotery  L:.nd  to  Original  Owners  or  Heirs,  see  Cemeteries,  6 
Cyc.  71G.  Of  Charitable  Drvises  and  Bequests,  see  Charities,  6  Cyc.  973.  Of 
Gift,  see  Descent  and  Distribution,  14  Cyc.  33.  Of  Property  Condemned,  see 
Eminent  Domain,  15  Cyc.  1027.  Of  Surplus  to  Debtor  on  Determination  of 
Insolvency  Proceedings,  see  Insolvency,  22  Cyc.  1355.  On  Change  of  Location 
or  Discontinuance  of  Highways,  see  Streets  and  Highways.  Partition  of 
Estates  in  Reversion,  see  Partition,  30  Cyc.  182.  Right  of  Husband  to  Curtesy 
in  Reversion  in  Expectancy  of  Wife,  see  Curtesy,  12  Cyc.  1011.  Rights  and 
Liabilitier  of  Assignee  of,  see  Landlord  and  Tenant,  24  Cyc.  1108.  Rights  of 
Husband  in  Wife's  Estate  in,  see  Husband  and  Wife,  21  Cyc.  1159.  Rule  Against 
Perpetuities  as  Applied  to,  see  Perpetuities,  30  Cyc.  1473.  Subject  to  Execu- 
tion, Svje  Executions,  17  Cyc.  952.  To  United  States,  of  Land  Granted  to  States 
in  Aid  of  Railroad  Not  Disposed  of  Within  a  Fixed  Time,  see  Public  Lands,  32 
Cyc.  974.  Transfer  of  —  Lessor's  Reversion  in  Mining  Property,  see  Mines  and 
Minerals,  27  Cyc.  703;  To  Tenant,  Effect  of,  see  Landlord  and  Tenant,  24 
Cyc.  925. 

Revert,    in  the  usual  and  ordinary  meaning,  to  return,  to  come  back ; 


115.  See  also  Coughlin  v.  MeElroy,  72  Conn. 
444,  446,  44  Atl.  743,  where  it  is  said  that  the 
reversal  of  a  judgment  annuls  it,  but  does 
not  necessarily  set  aside  the  foundation  on 
which  it  rests,  since  this  foundation  may  be 
sufTicient  to  support  a  judgment  of  a  differ- 
ent kind,  and  may  be  such  as  to  require  it. 

"  Reversed  "  and  "  remanded." —  It  is  a  set- 
tled rule,  unless  there  is  something  in  the 
opinion  of  the  court  or  the  order  made  by  it 
restricting  the  operation  of  these  words,  they 
have  the  ordinary  meaning,  and  it  is  error,  on 
the  entry  of  such  order,  for  the  court  below 
not  to  award  a  new  trial.  Myers  v.  Mc- 
Donald, 68  Cal.  162,  166,  8  Pac.  800. 

Judgment  reversed  and  cause  remanded 
see  Ryan  v.  Tomlinson,  ,39  Cal.  639,  646. 

25.  Century  Diet,  [quoted  in  Cowdory  V. 
London,  etc..  Bank,  139  Cal.  298,  303,  73  Pac. 
196,  96  Am   St.  Rep.  1151. 

26  Laithe  v.  McDonald,  7  Kan.  254,  268. 


The  word  "  reversed  "  in  its  technical  sense 
applies  to  the  ultimate  decision  annulling  ex- 
pressly what  had  been  done  before.  King  r. 
Sloan,  1  Serg.  &  R.  (Pa.)  77,  79. 

27.  Westinghouse  Electric,  etc..  Co.  r.  New 
England  Granite  Co.,  103  Fed.  951,  952. 

28.  New  ]\Ie\ican  R.  Co.  v.  Hendricks,  6 
N.  M.  611,  615.  30  R;u'.  901. 

29.  Clute  r.  Now  York  Cent.,  etc.,  R.  Co., 
120  N.  Y.  267,  272,  24  N.  E.  317. 

30.  Booth  V.  Terrell.  16  Ga.  20.  25;  Hob- 
son  y.  Huxtiible,  79  Nebr.  340,  342,  116  N.  W. 
278. 

31.  Pearce  t\  Lett,  101  Ga.  395,  399,  29 
S.  E.  276. 

In  its  legal  sense,  is.  for  proiiorty  to  go 
back,  or  return,  to  a  ]HM-son  wlio  formerly 
owned  it,  bnt  who  parted  willi  the  possession 
or  title  to  it  by  creating  an  estate  in  an- 
otlier  wiiich  lias  terminated  by  his  act  or  by 
operation  of  law.    Anderson  L.  Diet,  [quoted 
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to  In  law,  to  return  to  the  proprietor  after  the  determination  of  a 

particular  estate  granted  by  him ;  to  fall  back  into  the  possession  of  the  donor- 
or  of  the  former  proprietor.^*    (See  Reversion,  ante^  p.  1693.) 

Reverter.    Reversion.^^    (See  Reversion,  ante,  p.  1693.) 

REVESTING  TITLE.    See  Deeds,  13  Cyc.  723. 


in  Pearce  v.  Lott,  101  Ga.  395,  399,  29  S.  E. 
276]. 

32.  Sweet  L.  Diet,  \_quoted,  in  McPheeters 
V.  Wright,  124  Ind.  560,  576,  24  N.  E.  734, 
9  L.  R.  A.  176]. 

33.  Webster  Diet,  \_quoted  in  McPheeters 
V.  Wright,  124  Ind.  560,  576,  24  N.  E.  734, 
9  L.  R.  A.  176]. 

34.  Worcester  Diet,  [quoted  in  McPheeters 


V.  Wright,  124  Ind.  560,  576,  24  N.  E.  734^ 
9  L.  R.  A.  176]. 

35.  Black  L.  Diet.,  where  it  is  said  that  a 
possibility  of  reverter  is  that  species  of  re- 
versionary interest  which  exists  when  th© 
grant  is  so  limited  that  it  may  possibly  ter- 
minate. To  the  same  effect  see  Lougheed  v. 
Dykeman  Baptist  Church,  etc.,  40  N.  Y. 
Suppl.  586. 
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CROSS-REFERENCES 

IFor  Matters  Relating  to : 

Actions  and  Other  Proceedings  to  Review  Judgments,  see  Judgments,  23  Cyc. 
886. 

Amendment,  Correction,  and  Review  of  Judgments  in  Same  Court,  see  Judg- 
ments, 23  Cyc.  859. 

Appeal  or  Writ  of  Error,  see  Appeal  and  Erkok,  2  Cyc.  474;  Criminal  Law, 
12  Cyc.  792. 

Audita  Querela,  see  Audita  Querela,  4  Cyc.  1058. 
Bill  of  Review,  see  Equity,  16  Cyc.  517. 
Certiorari,  see  Certiorari,  6  Cyc.  730. 

Collateral  Attack  on  Judgments,  see  Judgments,  23  Cyc.  1055;  Justices  op 

THE  Peace,  24  Cyc.  608. 
Equitable  Relief  Against  Judgment,  see  Judgments,  23  Cyc.  976;  Justices 

OF  the  Peace,  24  Cyc.  605. 
Habeas  Corpus,  see  Habeas  Corpus,  21  Cyc.  279. 
New  Trial,  see  New  Trial. 

Opening  or  Vacating  Judgments,  see  Judgments,  23  Cyc.  889;  Justices  op 

THE  Peace,  24  Cyc.  604. 
Proceedings  to  Review  Accounts  and  Settlements: 

Of  Executor  or  Administrator,  see  Executors  and  Administrators,  18 
Cyc.  1196,  1207. 

Of  Guardian,  see  Guardian  and  Ward,  21  Cyc.  181. 
Reference  of  Action,  see  References,  anie^  p.  770. 
Writ  of  Error  Coram  Nobis,  see  Judgments,  23  Cyc.  883. 

I.  NATURE  AND  GROUNDS. 
A.  Nature  and  Scope  of  Remedy.  A  review,  as  the  term  is  used  in  this 
article,  is  a  proceeding  which  exists  by  virtue  of  statute  in  a  few  jurisdictions,^ 
and  which  was  unknown  to  the  common  law.^  It  has  been  aptly  termed  a  sin- 
gular process,'^  ^  and  seems  to  have  been  borrowed  from  courts  of  equity.^  The 
proceeding  is  often  called  an  action  of  review,^  and  is  in  its  nature  a  new  trial  of 
the  issues  previously  tried  between  the  parties,®  the  cause  of  action  being  brought 
into  court  again  for  trial  by  a  new  writ  called  a  writ  of  review.'^  The  proceeding 
in  some  respects  resembles  a  writ  of  error, ^  and  also  a  new  trial;  ^  but  it  never 
operates  in  form  as  a  reversal  of  the  original  judgment, nor  is  it  properly  speak- 


1.  Donnell  v.  Hodsdon,  102  Me.  420,  67  Atl. 
143;  Howe  v.  Hapgood,  13  Mass.  490;  Swett  \j. 
Sullivan,  7  Mass.  342;  Carroll  v.  Locke,  58 
N.  H.  163;  Barron  i".  Jackson,  42  N.  H.  419; 
Knox  V.  Knox,  12  K  H.  352;  I^rost  v.  Phil- 
brook,  28  Vt.  736;  Bloss  v.  Kittridge,  4  Vt. 
272. 

The  writ  of  review  in  civil  actions  is  pro- 
vided by  statute  to  correct  errors  in  judg- 
ments rendered  on  verdicts  and  :s  unknown  at 
the  common  law.  Swett  f.  Sullivan,  7  Mass. 
342. 

Statutes  not  retroactive. —  Statutes  giving 
a  right  to  review  are  not  retroactive  and 
would  not  be  constitutional  if  they  permitted 
a  review  of  judgments  which  at  the  time  of 
their  enactment  had  become  final  and  conclu- 
sive, all  existing  remedies  having  been  ex- 
hausted and  rights  having  become  perma- 
nently vested.  Atkinson  i-.  Dunlap,  50  Me. 
111. 

2.  Swett  V.  Sullivan,  7  Mass.  342;  Barron 
i'.  Jackson,  42  N.  H.  419;  Knox  v.  Knox,  12 
N.  H.  332. 

3.  See  Swett      Sullivan,  7  Mass.  342. 

[I,  A] 


4.  Barron  v.  Jackson,  42  N.  H.  419. 

5.  See  Knox  v.  Knox,  12  N.  H.  352. 

6.  Haynes  v.  Ordway,  52  N.  H.  284;  Zollar 
V.  Janvrin,  49  N.  H.  114,  6  Am.  Rep.  469; 
Knox  V.  Knox,  12  N.  H.  352;  Burley  y.  Bur- 
ley,  6  N.  H.  204. 

7.  Bradstreet  v.  Partridge,  59  Me.  155; 
Knox  V.  Knox,  12  N.  H.  352. 

8.  Little  V.  Bunce,  7  N.  H.  485,  28  Am. 
Dec.  363,  where  it  is  said  that  a  writ  of  re- 
view resembles  a  writ  of  error  in  that  the 
party  prevailing  upon  a  review  is  to  be  re- 
stored to  all  that  he  has  lost  by  the  first  judg- 
ment. 

A  review  differs  from  a  writ  of  error  in 
that  it  is  not  to  reverse  a  judgment  for  errors 
in  the  record  of  law  or  fact,  but  assumes  that 
the  original  judgment  is  to  stand,  the  party 
bringing  the  review  seeking  to  obtain  a  new 
judgment  in  his  favor  equal  to  the  former 
judgment  against  him  or  some  part  thereof. 
Bradstreet  v.  Partridge,  59  Me.  155. 

9.  Barron  v.  Jackson,  42  N.  K.  419. 

10.  Pike  V,  Pike,  24  N.  H.  384;  Knox  X), 
Knox,  12  N.  H.  352. 
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ing  a  new  trial  granted  as  in  a  case  before  final  judgment. It  does  not  operate 
to  vacate  the  original  judgment/^  or  even  as  a  supersedeas  or  stay  of  execution/^ 
and  is  not  necessarily  in  the  court  where  the  original  judgment  reviewed  was 
rendered."  It  is  in  one  aspect  a  new  and  independent  proceeding/'^  commenced 
by  a  writ  which  is  a  new  process/^  upon  the  return  of  which  the  whole  case  is 
subject  to  review  upon  the  original  pleadings  unless  an  amendment  is  allowed;  ^® 
but  as  regards  the  merits  of  the  controversy  it  is  the  same  action  and  cannot 
properly  be  regarded  as  an  independent  one/^  The  nature  of  a  review  as  regards 
its  purpose  and  effect  also  differs  according  to  whether  it  is  brought  by  the  original 
plaintiff  who  has  failed  to  sustain  his  suit  or  by  the  original  defendant  against 
whom  judgment  has  been  obtained/^  it  being  in  the  first  instance  in  effect  a  con- 
tinuation of  the  original  suit,  plaintiff  in  review  still  seeking  to  recover  the  debt 
or  damages  for  which  his  original  action  was  instituted/^  while  in  the  latter, 
although  the  review  arises  out  of  and  involves  the  same  matters  as  were  in  con- 
troversy in  the  original  suit,  it  is  in  effect  a  new  action  to  recover  back  in  the 
shape  of  damages  what  defendant  alleges  has  been  wrongfully  obtained  from  him 
upon  the  first  trial,^^  and  when  thus  brought  by  defendant  is  somewhat  analogous 
to  an  action  for  money  had  and  received. 

B.  Right  of  Review  —  l.  In  General.  Under  some  of  the  statutes,  or  at 
least  in  certain  cases  and  within  a  limited  period,  a  review  may  be  claimed  as  a 
matter  of  right,^*  which  in  effect  permits  the  party  aggrieved  by  the  first  verdict 
to  claim  as  a  matter  of  right  a  second  trial  of  the  same  issues. The  policy  of 
,such  a  provision  has  been  questioned  by  the  courts,^^  and  in  New  Hampshire  the 


But  in  effect,  although  technically  the  first 
judgment  is  not  reversed,  the  second  judgment 
is  practically  a  reversal  in  so  far  as  it  differs 
from  the  first.  Haynes  v.  Ordway,  52  N.  H. 
284. 

11.  Bradstreet  v.  Partridge,  59  Me.  155; 
Barron  v.  Jackson,  42  N.  H.  419. 

A  distinction  between  a  new  trial  and  a 
review  is  that  in  the  former  the  verdict  is 
set  aside  as  improperly  rendered  but  in  the 
latter  the  judgment  stands.  Barron  v.  Jack- 
son, 42  N.  H.  419. 

12.  Barron  v.  Jackson,  42  N.  H.  419. 

13.  Barron  v.  Jackson,  42  N.  H.  419;  Pike 
V.  Pike,  24  N.  H.  384. 

14.  Barron  v.  Jackson,  42  N.  H.  419. 

15.  Bradstreet  v.  Partridge,  59  Me.  155; 
Barron  v.  Jackson,  42  N.  H.  419. 

16.  Bradstreet  v.  Partridge,  59  Me.  155; 
Davenport  v.  Holland,  2  Cush.  (Mass.)  1; 
Barron  v.  Jackson,  42  N.  H.  419. 

17.  Bradstreet  r.  Partridge,  59  Me.  155; 
Swett  V.  Sullivan,  7  Mass.  342;  Knox  v.  Knox, 
12  N.  H.  352. 

18.  Knox  r.  Knox,  12  N.  H.  352. 

19.  Knox  V.  Knox,  12  N.  H.  352. 

20.  Knox  V.  Knox,  12  N.  H.  352. 

21.  Knox  V.  Knox,  12  N.  H.  352. 

22.  Pike  v.  Pike,  24  N.  H.  384;  Knox  v. 
Knox,  12  N.  H.  352. 

The  mode  by  which  defendant  attempts  to 
recover  is  by  trying  over  again  the  original 
cause  of  action  and  making  it  appear  that 
plaintiff  has  no  right  to  sustain  a  suit  against 
him,  or  at  least  was  not  entitled  to  recover  so 
much  as  he  obtained.  Knox  Knox,  12  N.  H. 
352. 

23.  Knox  V.  Knox,  12  N.  H.  352. 

24.  Jackson  v.  Gould,  72  Me.  335;  Sturte- 
vant  f.  Kandall,  49  Me.  446;  Howe  \\  Hap- 
good,  13  Mass.  490;  Burrell  V.  Burrell,  10 
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Mass.  221;  Knox  v.  Knox,  12  X.  H.  352; 
Frost  V.  Philbrook,  28  Vt.  736. 

Either  party  against  whom  two  verdicts 
have  not  been  found  may  sue  his  writ  of  re- 
view as  of  right.  Swett  i".  Sullivan,  7  Mass. 
342. 

In  Maine  it  is  stated  in  a  case  decided  in 
1824  that  the  legislature  had  repealed  the  pro- 
vision of  the  statute  authorizing  reviews  as 
a  matter  of  right  (see  Haskell  r.  Becket,  3 
Me.  92)  ;  but  under  the  statute  of  1852  the 
granting  of  writs  to  review  judgments  against 
l3ankrupts  was  not  discretionary  with  the 
court  but  imperative  as  to  all  cases  coming 
within  the  purview  of  the  statute  (Colby  r. 
Dennis,  36  Me.  9);  and  the  statute  of  iS59 
authorized  a  review  as  a  matter  of  right 
upon  certain  specified  grounds  (Sturtevant  r. 
Pvandall,  49  Me.  446). 

In  Massachusetts  it  seems  that  the  pro- 
vision of  the  statute  authorizing  reviews  as 
a  matter  of  riglit  has  been  repealed.  See 
Bowditch  Mut.  F.  Ins.  Co.  i'.  Winslow,  3  Gray 
415. 

25.  Knox  r.  Knox,  12  N.  H.  352.  357,  where 
the  court  said:  "It  seems  to  have  been  con- 
sidered liere,  in  Massachusetts,  and  in  some 
other  states,  tliat  a  party  ouglit  not  to  bo 
finally  concluded  by .  a  singh^  verdict  of  a 
jury,  in  a  contested  case.  In  tlio  early  prac- 
tice here,  new  trials  were  not  granlod  by  the 
court  for  any  error  in  the  procoodings;  but 
judgment  being  rendered,  tiie  aggrieved  party 
was  at  liberty,  by  new  process,  to  re%'icw  the 
case  once,  as  a  matter  of  ricbt." 

26.  Burrell  r.  Burrell,  10  Mass.  221.  222, 
where  the  court  said:  "The  policy  of  re- 
views is  certainly  questiotiablr.  They  may 
have  been  of  more  ulilily  in  fornior  times 
than  they  are  at  present.  The  practice  of 
granting  new  trials,  upon  sufficient  ca\ise  sug- 
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provision  of  the  statute  permitting  a  review  as  a  matter  of  right  has  been  repealed.-^ 
Ordinarily,  however,  and  except  where  it  can  be  claimed  as  a  matter  of  right,  the 
right  to  a  review  rests  in  the  discretion  of  the  court.^^  So  except  in  so  far  as  the 
authority  of  the  court  is  Hmited  by  the  provisions  of  the  statute  as  to  the  grounds 
and  requisites  for  granting  reviews/*^  it  may  in  its  discretion  grant  a  review  in 
cases  where  the  applicant  cannot  claim  it  as  a  matter  of  right, ^'^  or  where  having 
had  such  right  it  has  been  lost  through  accident,  misfortune,  or  mistake,^^  as  by 
failing  to  institute  the  proceeding  within  the  time  limited  by  the  statute.^^ 

2.  Existence  of  Other  Remedy.  A  review  is  proper  to  correct  errors  in  the 
original  action  or  proceeding  or  judgment  rendered  therein  where  the  party  prej- 
udiced thereby  has  no  other  adequate  remedy ;  but  ordinarily  a  review  will 
not  be  granted  where  there  is  a  regular  and  adequate  remedy,  as  by  writ  of  error 
or  appeal.^*  A  review  may,  however,  be  granted  where  a  party  has  been  deprived 
of  his  remedy  by  writ  of  error  or  appeal  without  fault  on  his  part,^^  unless  it  is 


gested,  is  probably  a  more  suitable  remedy  for 
every  supposed  failure  of  justice  in  a  past 
trial  than  a  review  of  right  by  the  party. 
But  the  statutes  upon  this  subject  are  im- 
perative." 

27.  Rowell  V.  Boston,  etc.,  R.  Co.,  59  N.  H. 
35  (holding,  however,  that  the  statute  did 
not  apply  so  as  to  take  away  the  right  of  re- 
view in  actions  in  which  judgment  had  been 
rendered  and  the  limitation  of  time  for  re- 
view had  not  expired  at  the  time  of  the  pas- 
sage of  the  act)  ;  Dickinson  v.  Lovell,  36 
N.  H.  364  (holding,  however,  that  the  statute 
did  not  apply  so  as  to  take  away  the  right 
of  review  in  actions  pending  at  the  time  the 
statute  went  into  effect). 

28.  Sherman  v.  Ward,  73  Me.  29;  Brad- 
street  V.  Partridge,  59  Me.  155;  Parker  v. 
Currier,  24  Me.  168;  Stillman  f.  Donovan, 
170  Mass.  360,  49  N.  E.  628;  Scituate  Water 
Co.  V.  Simmons,  167  Mass.  313,  45  N.  E.  750; 
Sylvester  v.  Hubley,  157  Mass.  306,  32  N.  E. 
166;  Hayes  v.  Coliins,  114  Mass.  54.  _  * 

Exercise  of  discretion  and  imposition  of 
terms  in  granting  writ  see  infra,  II,  E,  4. 

Appeal  from  decision  granting  or  refusing 
writ  see  infra,  II,  G,  1. 

29.  Donnell  v.  Hodsdon,  102  Me.  420,  67 
Atl.  143. 

30.  Sherman  v.  Ward,  73  Me.  29. 
Grounds   for  granting   review  see  infra, 

I,  D. 

31.  Jackson  v.  Gould,  72  M-.  335;  Coburn 
r.  Rogers,  32  N.  H.  372,  holding  that  such  a 
case  is  within  the  application  of  the  phrase 
"  in  any  other  case "  as  used  in  the  New 
Hampshire  statute. 

32.  Jackson  r.  Gould,  72  Me.  335. 

33.  Denison  v.  Portland  Co.,  60  Me.  519 
(holding  that  a  writ  of  error  will  not  lie  to 
reverse  a  judgment  founded  on  a  report  of 
referees,  on  the  ground  that  their  report  was 
based  on  advice  given  them  by  a  third  person, 
but  that  the  remedy  to  correct  irregularities 
which  do  not  appear  upon  the  record  is  by 
review)  ;  Hagar  v.  Springer,  60  Me.  436 
(holding  that  where  a  debtor  has  made  par- 
tial payments,  but  the  creditor  takes  judg- 
ment for  the  full  amount  of  the  debt,  the 
debtor  cannot  recover  the  partial  payments, 
but  his  remedy  is  by  a  review  of  the  action 
in  which  the  judgment  was  rendered)  ;  Rey- 
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nard  v.  Brecknell,  4  Pick.  (Mass.)  302  (hold- 
ing that  where  a  party  is  aggrieved  by  a 
determination  of  the  court  of  common  pleas 
on  matters  clearly  in  its  discretion,  such  as 
the  postponement  or  continuance  of  an  action, 
he  can  obtain  a  remedy  only  from  the  su- 
preme judicial  court  by  petition  for  review)  ; 
Loring  v.  Mansfield,  17  Mass.  394  (holdmg 
that  where  in  an  action  on  a  promissory  note 
on  which  partial  payments  had  been  indorsed, 
defendant  appeared  and  entered  his  defense, 
and  judgment  was  rendered  against  him  for 
the  amount  appearing  due  on  the  note,  after 
deducting  the  sums  indorsed,  he  (defendant) 
cannot  maintain  an  action  against  plaintiff 
for  money  had  and  received,  on  the  ground 
that  he  had  made  certain  other  payments  not 
indorsed  and  not  allowed  in  the  action;  his 
remedy,  if  any,  being  by  an  application  for 
a  review  of  the  action  on  the  note). 

34.  Elden  r.  Cole,  8  Me.  211  (holding  that 
St.  (1821)  c.  67,  regulating  reviews,  does  not 
apply  to  a  judgment  rendered  in  the  court  of 
common  pleas  upon  demurrer  from  which  an 
appeal  was  claimed  but  by  mistake  was  not 
entered;  the  remedy,  if  any,  being  by  writ  of 
error)  ;  Manning  v.  Nettleton,  140  Mass. 
421,  4  N.  E.  802  (construing  Pub.  St.  c. 
187,  §  22,  under  which  a  petition  for  review- 
ing a  judgment  rendered  in  the  absence  and 
without  the  knowledge  of  the  petitioner  might 
be  filed  Mdthin  one  year  after  notice,  and  hold- 
ing that  where  a  party  brought  suit  as  next 
friend  to  a  minor,  himself  as  attorney,  he 
cannot  claim  the  provisions  of  the  act  as  ap- 
plying to  him  on  the  ground  that  the  judg- 
ment for  costs  complained  of  should  have  been 
rendered  against  the  minor,  his  remedy  being 
by  writ  of  error)  ;  Hart  v.  Huckins,  5  Mass. 
260  (holding  that  where  upon  a  petition  for 
a  review  it  appears  from  the  record  that  the 
judgment  complained  of  would  be  reversed 
upon  error,  a  review  will  not  be  granted). 

35.  Keene  v.  White,  136  Mass.  23  (constru- 
ing Pub.  St.  c.  187,  §  25,  which  gives  the 
superior  court  power  to  grant  reviews  of 
judgments  rendered  before  a  district  court  in 
any  case  in  which  a  review  might  be  granted 
if  the  judgment  had  been  rendered  in  the 
superior  court,  and  holding  that  the  superior 
court  may  grant  a  review  of  a  district  court 
judgment,  where  the  party  has  lost  his  right 
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otherwise  provided  by  statute.^^  A  supreme  court  will  not  grant  a  writ  of  review 
upon  petition  where  an  inferior  court  has  jurisdiction  of  such  petition.^^ 

3.  Recourse  to  Other  Remedy  or  Proceeding.  It  seems  that  the  existence  of 
a  right  of  review  will  not  preclude  a  resort  to  a  different  remedy,^^  but  where  a 
party  must  make  an  election  he  cannot  pursue  a  different  remedy  and  at  the 
same  time  reserve  a  right  to  prosecute  a  review.^^  The  denial  of  a  motion  for  a 
new  trial  by  a  superior  court  will  not,  however,  as  a  matter  of  law,  preclude  a 
supreme  court  from  granting  a  petition  for  review.^° 

4.  Persons  Entitled.  In  cases  where  a  review  is  authorized  either  party  to 
the  original  action  may  maintain  the  proceeding  therefor,^^  but  ordinarily  the 
only  persons  entitled  to  a  review  are  the  parties  to  the  original  judgment  or  those 
who  represent  their  interests  or  have  by  law  succeeded  to  their  rights  as  by  death 
or  bankruptcy/^  Where  the  original  action  is  brought  by  or  against  a  nominal 
party,  the  real  party  in  interest  may  maintain  a  writ  of  review,^^  but  a  person 
who  is  merely  interested  in  or  affected  by  the  result  of  the  action  and  who  is  not 
a  party  in  interest  in  the  legal  sense  of  that  phrase  has  no  such  right. An  action 
of  review  is  a  chose  in  action  which  by  virtue  of  an  adjudication  of  bankruptcy 
vests  in  the  assignee  who  alone  is  empowered  to  prosecute  or  defend  it.^^  Where 


of  appeal  without  fault  on  his  part)  ;  Peter- 
sham V.  Dana,  12  Mass.  429  (where,  by  rea- 
son of  the  omission  of  necessary  formalities 
on  the  part  of  the  presiding  justice  and  clerk, 
in  bringing  up  the  case  by  writ  of  error,  the 
petitioner  without  fault  on  his  part  was  de- 
prived of  his  remedy  by  writ  of  error)  ; 
Champion  v.  Brooks,  9  Mass.  228  (holding 
that  a  review  will  be  granted  where  an  ap- 
peal lay,  if  the  party  neglected  to  appeal,  not 
from  his  own  laches,  but  from  the  misap- 
prehension of  the  parties  and  of  the  lower 
court,  and  if  it  appears  that  justice  has  not 
been  done). 

36.  Smith  v.  McDaniel,  15  N.  H.  474,  con- 
struing Laws  (ed.  1830),  c.  362,  and  holding 
that  a  creditor,  having  the  right  to  appeal 
from  the  determination  of  commissioners  of 
an  insolvent  estate  is  not  entitled  to  a  writ 
of  review,  where  he  fails  to  enter  his  appeal 
at  the  term  of  court  prescribed  by  the  statute 
allowing  such  appeals,  the  statute  expressly 
providing  that,  in  case  the  creditor  failed  to 
enter  his  appeal  as  there  allowed,  he  should 
be  forever  barred. 

37.  Merrill  Crocket,  6  Me.  412,  holding 
that  the  court,  in  the  exercise  of  its  general 
power  to  grant  reviews  in  all  cases,  will  not 
sustain  an  application  for  the  review  of  an 
action  in  a  justice's  court,  where  the  party 
aggrieved  may  have  redress  in  the  court  of 
common  pleas. 

38.  See  Smith  v.  Paige,  4  Allen  (Mass.) 
94  (writ  of  error)  ;  Bodurtha  v.  Goodrich,  3 
Gray  (Mass.)  508  (writ  of  error). 

39.  Barker  v.  Wendell,  12  N.  H.  119. 

40.  Stillman  v.  Whittemore,  165  Mass. 
2'34,  42  N.  E.  1126. 

41.  See  TTowe  r.  Hapgood,  13  Mass.  490; 
Swett  V.   Sullivan,   7  Mass.  342;  Knox 
Knox,  12  N.  H.  352;  Frost  l\  Philbrook,  28 
Vt.  736. 

One  of  several  defendants  against  whom 
judgment  was  rendered  in  the  original  nr(i(m 
may  have  a  review  of  the  case.  Paine  ?;. 
Tilden,  20  Vt.  554.  See  also  Kmorson  r. 
Pattee,  1  Mass.  482.  Conipai-r  KowcU  r. 
Sanborn,  44  Me.  80,  where  the  court  expressed 


a  doubt  as  to  the  right  of  one  of  several  de- 
fendants to  a  review  in  the  'absence  of  statute, 
but  permitted  it  under  the  circumstances  of 
the  particular  case,  the  other  defendants  hav- 
ing defaulted  in  the  original  action,  and  de- 
fendant applying  for  the  review  having  given 
a  bond  for  damages  and  costs. 

42.  Johnson  v.  Johnson,  81  Me.  202,  16 
Atl.  661;  Taylor  v.  Sewall,  69  Me.  148  (hold- 
ing that  an  administrator  de  honis  noji  cannot 
maintain  a  petition  to  review  a  judgment 
rendered  against  his  predecessor  for  any 
cause,  since  he  is  neither  a  party  to  such 
judgment  nor  in  privity  with,  nor  the  repre- 
sentative of  the  interests  of,  any  one  who  is)  ; 
Berry  v.  Whitaker,  58  Me.  422  (holding  that 
an  administrator  cannot  prosecute  a  writ  of 
review  in  a  real  action  not  brought  to  fore- 
close a  mortgage,  since,  although  the  action 
does  not  abate  by  the  death  of  the  original 
party,  he  has  no  interest  in  the  subject- 
matter)  ;  Elwell  f.  Sylvester,  27  Me.  536; 
Skillings  v,  Massachusetts  Ben.  Assoc.,  155 
Mass.  581,  30  N.  E.  367  ;  Winch  i\  Hosmer, 
122  Mass.  438. 

Only  a  party  to  an  action  should  have  leave 
to  bring  an  action  of  review.  He  may  be  a 
party  by  record  or  a  party  in  interest,  but 
he  should  be  a  party  having  the  care  or  re- 
sponsibility of  the  action.  Johnson  r.  John- 
son, 81  Me.  202,  16  Atl.  661. 

43.  Winch  r.  ITosmer,  122  Mass.  438.  See 
also  Skillings  ^hissachusetts  Ben.  Assoc., 
155  Mass.  581.  30       K.  367. 

44.  Johnson  v.  Johnson,  81  Me.  202,  16 
Atl.  661,  holding  that  under  the  INIaine 
statute  which  exprc's^^ly  ]irovides  that  a  review 
may  be  obtained  on  ]>etition  by  "a  party  in 
interest,  who  was  not  a  party  to  the  record  " 
in  an  action,  such  person  nuist  be  a  party 
in  intor'^st  in  the  h\ual  sotvso.  and  tliat  a 
widow  wlio  is  a  residuary  legatee  is  not  a 
])a.rty  in  interest  wlio  may  obtain  a.  review  of 
an  action  by  the  administrator  cum  testa- 
mento  annexo  against  an  alleged  debtor  of 
the  estate. 

45.  Zollar  r.  Janvrin,  49  N.  11.  114.  6  Am. 
Rep.  469. 
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a  writ  of  review  is  sued  out  by  a  party  not  entitled  thereto  it  may  be  quashed  on 
motion  as  well  as  abated  by  plea/^  and  it  is  the  duty  of  the  court  in  such  cases 
to  abate  the  writ  ex  officio  upon  discovery  of  such  defect.*^ 

5.  Estoppel  or  Waiver.  The  statutory  right  to  a  review  is  one  which  may 
be  waived  by  the  party  or  parties  entitled  thereto/^  but  where  a  party  waives 
his  right  of  review,  acting  on  the  advice  of  his  counsel  that  he  could  have  relief 
by  writ  of  error,  which  he  could  not,  the  right  of  review  will  be  restored.*^  Both 
parties,  or  either  party,  may  waive  the  right  of  review  by  an  agreement  that  one 
trial  shall  be  final  as  to  the  parties  or  party  making  the  agreement;  but  where 
the  agreement  is  unilateral,  the  other  party,  by  accepting  the  proposed  benefit, 
is  not  deprived  of  his  right  of  review,^^  nor  is  a  party  precluded  by  such  an  agree- 
ment from  his  right  of  review  where  he  recovers  judgment  in  the  trial  court  and 
the  other  party  reverses  the  judgment  on  appeal. Where  an  action  is  referred 
by  agreement  the  right  to  a  review  is  waived  where  the  reference  is  under  a  statute 
which  provides  that  judgment  rendered  upon  the  report  shall  be  final  and  con- 
clusive,^^ or  where  the  agreement  itself  provides  that  the  report  of  the  referee 
shall  be  final  and  that  judgment  shall  be  rendered  thereon.^^  A  party  does  not 
waive  his  right  of  review  by  simply  paying  the  judgment  in  the  original  action,^^ 
and  a  voluntary  direction  by  plaintiff  that  judgment  be  entered  in  favor  of  one 
of  several  defendants,  without  anything  to  show  that  such  judgment  is  final,  is 
no  waiver  of  the  right  of  review  as  to  such  defendant.^^  A  conveyance  of  the 
premises  by  plaintiff  in  a  real  action  after  a  verdict  in  his  favor  but  before  judg- 
ment does  not  preclude  a  judgment  in  his  favor  on  a  review  of  the  action,  pro- 
vided he  is  otherwise  entitled  thereto. ^'^ 

6.  Successive  Writs  or  Proceedings.  Ordinarily  the  statutes  authorize  but 
one  review  of  a  case;     but  a  judgment  upon  review  which  does  not  pass  upon 


46.  Hall  V.  Wolcott,  10  Mass.  218. 

47.  Hall  V.  Wolcott,  10  Mass.  218. 

48.  Carroll  v.  Locke,  58  N.  H.  163. 

49.  McFadden  v.  Otis,  6  Mass.  323. 

50.  See  Hatch  v.  Dennis,  10  Me.  244;  Hall 
V.  Wolcott,  10  Mass.  218. 

51.  Hall  V.  Wolcott,  10  Mass.  218. 

52.  Hatch  v.  Dennis,  10  Me.  244,  holding 
that  defendant  in  an  action  on  a  promissory 
note  is  not  precluded  from  his  right  to  a  writ 
of  review  by  an  agreement  that  "  one  trial 
should  be  final  on  his  part,"  where  plaintiff 
on  appeal  reverses  the  judgment  of  the  trial 
court  which  was  in  favor  of  defendant. 

53.  Rand  v.  Merchants'  Despatch  Transp. 
Co.,  60  N.  H.  276  (holding  that  a  party  by 
agreeing  to  a  reference  under  such  a  statute 
accepts  all  the  provisions  of  the  statute)  ; 
Bennett  v.  Atwood,  57  N.  H.  216.  See  also 
Parsons  v.  Hilliard,  61  N.  H.  642. 

54.  Carroll  v.  Locke,  58  N.  H.  163;  Ben- 
nett V.  Atwood,  57  N.  H.  216. 

55.  Watson  v.  Joselyn,  29  Vt.  455.  But 
see  Smith  v.  O'Brien,  146  Mass.  294,  15  N.  E. 
645,  holding  that  where  execution  was  about 
to  be  enforced  against  the  property  of  the 
party  against  whom  the  original  judgment 
was  rendered,  he  paid  a  part  of  the  judgment 
and  agreed  to  pay  the  balance  on  a  certain 
day  upon  condition  that  the  attorney  for  the 
successful  party  would  refrain  from  enforcing 
it  until  that  time,  this  constituted  a  waiver 
of  the  right  to  review  the  judgment. 

56.  Lyndon  v.  Cook,  19  Vt.  35,  where,  in 
an  action  of  tort  against  several  defendants, 
plaintiff  voluntarily  entered  judgment  in 
favor  of  one  of  defendants  and  then  called 
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him  as  a  witness,  and,  on  the  trial  of  the 
action,  a  verdict  was  rendered  in  favor  of  the 
other  defendants,  and  plaintiff  entered  a  re- 
view as  to  all  of  defendants. 

57.  Berry  v.  Whitaker,  58  Me.  422. 

58.  Buggies  V.  Freeland,  6  Mass.  513;  Frost 
v.  Philbrook,  28  Vt.  736,  holding  that  under 
the  Vermont  statute  providing  that  "  either 
party  may  once,  and  no  more,  review  his 
cause,"  where  plaintiff  in  an  action  of  eject- 
ment against  two  defendants  recovered  a  ver- 
dict against  only  one  of  them  who  entered  a 
review,  plaintiff  at  the  same  time  entering  a 
review  against  the  other  defendant,  and  on  the 
second  trial  a  verdict  was  rendered  in  favor 
of  both  defendants,  plaintiff  was  not  entitled 
to  review  the  action  as  to  defendant  against 
whom  he  obtained  a  verdict  at  the  first  trial. 

The  Massachusetts  statute  of  i8gi,  vest- 
ing a  discretionary  power  in  the  supreme  ju- 
dicial court  to  grant  reviews,  has  been  held 
not  to  repeal  the  provision  of  the  former 
statute  that  but  one  review  should  be  granted, 
and  therefore  not  to  authorize  the  court  to 
grant  a  second  review  after  one  had  been 
granted  and  prosecuted.  Buggies  V.  Freeland, 
6  Mass.  513.  But  see  Howe  v.  Hapgood,  13 
Mass.  490,  491,  where  the  court,  although 
holding  that  a  party  against  whom  judgment 
by  default  was  rendered  on  one  review 
brought  by  the  other  party  was  not  entitled 
to  a  second  review  as  a  matter  of  right  under 
the  statute  of  1786,  said:  "The  remedy  for  the 
present  plaintiff,  if  he  is  aggrieved,  is  to  pe- 
tition the  Court;  for,  by  the  last  statute  of 
1791,  c.  17,  we  may,  in  all  cases,  and  as 
often  as  justice  requires,  grant  reviews  upon 
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the  merits  is  not  a  bar  to  a  new  petition  for  review/^  and  a  review  commenced 
and  discontinued  is  not  a  bar  to  another  review  in  the  same  action,  if  not  pre- 
vented by  other  hmitations/^ 

C.  Decisions  Reviewable  —  1.  In  General.  The  question  as  to  what 
judgments,  decrees,  or  decisions  are  reviewable  depends  upon  the  provisions  of 
the  statutes,  and  a  review  can  be  granted  only  in  cases  coming  within  their 
application/^  In  this  regard  it  is  to  be  observed  that  there  is  a  lack  of  uniformity 
not  only  between  the  statutes  of  the  different  jurisdictions,^^  but  also  between 
the  successive  statutes  of  the  same  jurisdiction.^* 

2.  In  Maine.  In  Maine  the  right  of  review  has  been  enlarged  by  successive 
statutes,  and  while  it  is  held  that  a  review  cannot  be  granted  in  a  criminal  case,^^ 
it  may  be  granted  in  all  civil  actions  where  judgment  has  been  rendered  in  any 
judicial  tribunal, whether  rendered  upon  a  verdict  or  upon  an  award  or  report 
of  referees/^  A  review  cannot  be  granted  as  to  a  matter  not  before  the  court  at 
the  original  trial  and  as  to  which  no  adjudication  or  decree  was  made.^'^ 

3.  In  Massachusetts.  The  Massachusetts  statutes  authorize  the  granting  of 
reviews  where  judgment  has  been  rendered  in  any  civil  action, either  by  the 
supreme  judicial  court  or  court  of  common  pleas, whether  upon  a  verdict  or 
report  of  referees  or  upon  a  nonsuit  or  default  or  in  any  other  way.'^^  In  some 
of  the  earlier  cases  it  was  held  that  a  review  was  authorized  only  where  the  original 
action  was  commenced  by  writ,^^  and  there  was  a  trial  by  jury  and  judgment 
rendered  upon  a  verdict;     and  the  provision  of  the  statute  giving  a  review  as  a 


petition,  on  sucli  terms  as  we  may  think 
equitable  and  just." 

59.  Hayes  v.  Collins,  114  Mass.  54,  where 
the  judgment  upon  the  first  petition  was  not 
one  of  dismissal  upon  the  merits,  but  merely 
for  respondent  for  his  costs. 

60.  Burrell  v.  Burrell,  10  Mass.  221. 

61.  Solomons  v.  Chesley,  57  N.  H.  163; 
Chesman  v.  Lane,  17  Vt.  88. 

62.  Wells'  Case,  2  Me.  322. 

63.  Solomons  v.  Chesley,  57  K  H.  163. 

64.  Gooding  v.  Baker,  60  Me.  52;  Solomons 
V.  Chesley,  57  N.  H.  163. 

65.  Gooding  v.  Baker,  60  Me.  52. 

66.  Wells'  Case,  2  Me.  322,  construing  St. 
(1821)  c.  57,  as  applying  to  civil  cases  only. 

67.  Gooding  v.  Baker,  60  Me.  52. 

68.  Gooding  v.  Baker,  60  Me.  52.  constru- 
ing Rev.  St.  (1871)  c.  89,  §  1,  and  Acts 
(1860),  c.  107,  and  holding  that  the  supreme 
judicial  court,  held  by  one  justice,  may  grant 
a  review  of  a  judgment  rendered  in  the  supe- 
rior court,  upon  a  report  of  referees,  in  an 
action  referred  to  them  by  rule  of  the  latter 
court,  although  no  other  matters  in  dispute 
between  the  parties  were  included  in  the  rule. 

Petition  for  partition. —  Under  an  early 
statute  the  court,  while  denying  the  applica- 
tion for  review  upon  other  grounds,  expressed 
a  doubt  as  to  whether  a  petition  for  partition 
was  a  "  civil  action "  within  the  application 
of  the  statute  (Sturtivant  \j.  Greeley,  4  Me. 
534);  but  the  Revision  of  1840,  c. "  123,  ex- 
pressly included  petitions  for  partition  (see 
Gooding  v.  Baker,  60  Me.  52). 

69.  Henderson  nondcrson,  64  Me.  410, 
holding  that  where  a  liusbaiid  obtains  a  judg- 
ment of  divorce,  the  wife  cannot  review  such 
judgment  as  to  alimony  and  dower  alone, 
where  the  judgment  contains  no  mention  of 
dower  or  alimony,  and  no  decree  was  made  as 
to  either. 


70.  Nantasket  Beach  R.  Co.  v.  Ransom,  147 
Mass.  240,  17  N.  E.  640  (construing  Pub.  St. 
c.  187,  §§  16,  22,  authorizing  writs  of  review, 
and  holding  that  a  judgment  of  the  superior 
court,  upon  the  verdict  of  a  jury,  assessing 
damages  upon  the  petition  of  one  whose  land 
has  been  taken  for  a  railroad,  is  a  judgment 
in  a  "  civil  action  "  within  the  meaning  of  the 
above  statute)  ;  Bowditch  Mut.  F.  Ins.  Co.  \). 
Winslow,  3  Gray  (Mass.)  415. 

71.  Bowditch  Mut.  F.  Ins.  Co.  f.  Winslow, 
3  Gray  (Mass.)  415. 

72.  See  Bowditch  Mut.  F.  Ins.  Co.  r.  Wins- 
low, 3  Gray  (Mass.)  415. 

73.  Borden  v.  Brown,  7  Mass.  93  (hold- 
ing upon  this  ground  that  there  could  be  no 
review  of  a  petition  for  partition)  ;  Dicken- 
son V.  Davis,  4  Mass  520  (construing  St. 
(1786)  c.  21,  and  holding  that  a  writ  of  re- 
view will  not  lie  from  a  judgment  rendered 
upon  an  award  of  referees,  under  a  submis- 
sion entered  into  before  a  justice  of  the  peace, 
pursuant  to  the  above  statute,  for,  when  a 
review  is  grantable,  the  cause  must  be  tri- 
able on  a  review;  it  must  therefore  be  com- 
menced by  writ,  containing  a  declaration,  to 
which  a  plea  may  be  pleaded  and  an  issue 
joined  and  tried)'.  See  also  Stone  v.  Davis, 
14  Mass.  360,  holding  that  no  review  lies 
upon  a  report  of  referees  where  the  party 
found  to  be  indebted  has  paid  the  sum 
awarded,  and  the  report  with  the  acknowl- 
edgment of  satisfaction  has  been  returned 
and  recorded.  But  see  Nanlaskot  Beach  R. 
Co.  t.  Ransom,  147  Mass.  240,  17  X.  E.  640, 
where  the  statements  of  the  einlier  cases 
that  a  review  would  lie  only  where  the  action 
was  connnenced  by  writ  are  said  to  be  d'xcin. 
tlie  court  liolding  tliat  the  decisive  question 
is  whether  the  proceeding  is  in  substance  a 
civil  action,  and  not  tlie  form  of  the  ]ir.ices^. 

74.  Perry  r.  (Goodwin.  6  Mass.  498.  holding 
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matter  of  right  was  limited  to  cases  where  there  had  been  but  one  verdict  against 
the  party  aggrieved  by  the  judgment  sought  to  be  reviewed.'^  Later  cases  under 
the  statutes  authorizing  the  court  to  grant  reviews  distinctly  hold  that  the  right 
is  not  limited  to  cases  where  the  original  action  is  commenced  by  writ/®  or  where 
the  pleadings  are  in  the  same  form  as  in  ordinary  actions  at  law/^  or  where  the 
judgment  is  rendered  on  a  verdict  of  a  jury.'^  A  review  may  be  granted  of  an  action 
commenced  by  petition/^  an  action  decided  upon  an  agreed  state  of  facts  submit- 
ted to  the  court a  judgment  rendered  on  a  scire  facias  against  bail/^  a  judgment 
a^gainst  a  trustee/^  a  judgment  of  a  lower  court,  affirming  a  judgment  of  a  justice 
of  the  peace,  rendered  on  the  complaint  of  the  defendant  in  review/^  and  judg- 
ments by  default ;  but  a  review  will  not  lie  to  reverse  a  decree  dismissing  a  libel 
for  divorce. The  denial  by  the  superior  court  of  a  motion  for  a  new  trial  does 
not  deprive  the  supreme  court  of  its  jurisdiction  to  grant  a  writ  of  review/®  and 
the  supreme  court  may  grant  a  review  of  its  own  judgment,  affirming  the  judg- 
ment of  the  court  below,  to  which  exceptions  were  taken  and  accidentally  omitted 
in  the  supreme  court,  on  being  satisfied  that  the  exceptions  affect  the  substantial 
merits  of  the  case.^^ 

4.  In  New  Hampshire.  Under  the  New  Hampshire  statutes  it  has  been  held 
that  a  review  can  be  granted  only  in  civil  actions  commenced  by  writ  and  having 
the  characteristics  of  a  common-law  action,  and  that  a  review  cannot  be  granted 
of  a  petition  relating  to  divorce  or  alimony, or  in  an  appeal  from  a  decree  of  a 
judge  of  probate  approving  a  will,'-^"  or  any  suit  or  proceeding  in  equity, and 


that  under  the  statute  of  1876,  chapter  66,  no 
review  could  be  had  where  judgment  was  by 
default,  whether  the  damages  were  assessed 
by  the  court  or  by  a  jury. 

75.  Perry  r.  Goodwin,  6  Mass.  498,  con- 
struing St.  (1786)  c.  66,  authorizing  reviews, 
and  providing  that  either  party  aggrieved, 
where  only  one  verdict  has  been  given  against 
him,  may,  within  two  years,  review  the  same 
and  have  one  trial  more,  which  shall  be  upon 
the  issues  appearing  upon  the  record. 

Where  plaintiff's  declaration  contained  two 
counts  for  different  causes  of  action,  and 
there  had  been  two  trials,  resulting  in  one 
verdict  in  his  favor  and  one  against  him  on 
each  count,  it  was  held  that  he  was  entitled 
to  a  review,  there  having  in  effect  been  but 
one  verdict  against  him  on  each  cause  of  ac- 
tion.   Rice      Townsend,  1-:  Mass.  366. 

76.  Nantasket  Beach  R.  Co.  i\  Ransom,  147 
Mass.  240,  17  N.  E.  640. 

77.  Hubon  v.  Bousley,  123  Mass.  368. 

78.  Hubon  v.  Bousley,  123  Mass.  368;  Bow- 
ditch  Mut.  F.  Ins.  Co.  ?;.  Winslow,  3  Gray 
(Mass.)  415;  Stockbridge  r.  West  Stock- 
bridge,  13  Mass.  302. 

79.  Nantasket  Beach  R.  Co.  v.  Ransom,  147 
Mass.  240,  17  N.  E.  640,  holding  that  there 
may  be  a  review  of  a  judgment  of  the  supe- 
rior court  upon  the  verdict  of  a  jury  assess- 
ing damages  upon  the  petition  of  one  whose 
land  has  been  taken  for  a  railroad.  See  also 
Hubon  V.  Bousley,  123  Mass.  368,  construing 
Gen.  St.  c.  146,  and  holding  that  a  review 
will  lie  of  a  judgment  rendered  on  a  petition, 
inserted  in  a  writ  of  summons,  to  enforce  a 
mechanic's  lien. 

80.  Stockbridge  f.  West  Stockbridge,  13 
Mass  302 

81.  Safford  u.  Knight,  117  Mass.  281; 
Thayer  r.  Goddard,  19  Pick.  (Mass.)  60. 

82.  Brigham  v.  Elliot,  12  Pick.  (Mass.) 
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172  (construing  St.  (1791)  e.  17,  §  2,  and 
holding  that  a  review  will  be  granted  where 
it  appears  that  a  trustee  has  been  charged  by 
accident  or  mistake,  when  he  ought  to  have 
been  discharged)  ;  Ex  p.  Packard,  10  Mass. 
426  (where  the  judgment  against  the  trustee 
was  by  default  on  a  scire  facias). 

8l3.  Anderson  v.  Brown,  10  Gray  (Mass.) 
92,  construing  Rev.  St.  c.  99,  §  19. 

84.  James  v.  Townsend,  104  Mass.  367,  con- 
struing Gen.  St.  c.  146,  §  21. 

85.  Lucas  v.  Lucas,  3  Gray  (Mass.)  136, 
construing  Rev.  St.  c.  99,  §§  1,  19. 

86.  Stillman  v.  Whittemore,  165  Mass.  234, 
42  N.  E.  1126,  construing  Pub.  St.  c.  187, 
§  22. 

87.  Bowditch  Mut.  F.  Ins.  Co.  v.  Winslow, 
3  Gray  (Mass.)  415,  construing  Rev.  St. 
e.  99,  §  19,  and  holding  that  the  statute 
seems  designed  to  reach  every  case,  whether 
it  could  be  foreseen  or  not,  with  no  other 
limitation  than  that  the  court  should  think 
it,  under  all  the  circumstances,  reasonable. 

88.  Sheafe  i:  Sheafe,  29  N.  H.  269. 

89.  Sheafe  v.  Sheafe,  29  N.  H.  269. 

90.  Barnes  i\  Abbott,  55  N.  H.  147,  con- 
struing Gen.  St.  c.  215,  and  holding  that 
there  is  no  review  in  an  appeal  from  a  decree 
of  the  judge  of  probate,  approving  a  will, 
for  if  it  had  been  the  intention  of  the  legisla- 
ture that  a  review  should  lie  in  such  a  case, 
it  can  hardly  be  supposed  that  it  would  have 
left  the  matter  to  be  ascertained  by  infer- 
ence from  the  provisions  of  the  above  statute, 
so  clearly  applicable  to  suits  at  law,  and  so 
inapplicable  to  probate  appeals. 

91.  Brooks  v.  Howard,  55  N.  H.  69,  con- 
struing Gen.  St.  c.  215,  and  holding  that 
every  portion  of  said  statute  is  especially 
adapted  to  proceedings  at  law,  while  there 
is  a  very  noticeable  absence,  not  only  of  pro- 
visions which  we  should  expect  to  find,  but 
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under  the  earlier  statutes  it  was  held  that  no  review  could  be  granted  where  judg- 
ment in  the  original  action  was  rendered  by  default;  but  some  radical  changes 
have  been  made  by  the  later  statutes  and  a  review  may  now  be  granted  where 
judgment  was  by  default. Under  the  later  statutes  a  review  may  be  granted 
of  civil  actions  in  which  issue  has  been  joined  and  judgment  rendered,  and  of  such 
actions  in  which  judgment  has  been  rendered  by  agreement  of  the  parties  open 
to  review/^^  and  a  review  may  be  granted  where  an  issue  was  joined  and  deter- 
mined whether  by  the  verdict  of  the  jury  or  otherwise. By  ''issue  joined"  is 
meant  an  issue  of  fact  reached  by  the  parties  as  distinguished  from  cases  where 
defendant  does  not  plead  or  appear  and  thus  no  issue  is  raised,  and  it  is  sufficient 
where  defendant  pleads  the  general  issue,  although  plaintiff  does  not  file  a  simil- 
iter,^'^ or  where  defendant  appears  in  opposition  to  plaintiff's  claim  and  agrees 
to  a  judgment,  although  no  plea  is  filed  or  issue  formally  joined. A  review  may 
be  had  by  appellant  of  a  cause  appealed  to  the  supreme  court  from  the  judgment 
of  a  police  court,  such  appellant  being  entitled  to  one  review, '^^  but  no  review  can 
be  granted  from  a  judgment  or  decree  which  by  statute  or  by  agreement  of  the 
parties  is  final  and  conclusive.^ 

5.  In  Vermont.  The  Vermont  statutes  give  a  right  of  review,  with  a  few 
exceptions,  in  all  civil  causes;  ^  but  the  words  ''civil  causes"  have  reference  only 
to  those  suits  or  actions  which  are  commenced  and  prosecuted  according  to  the 
course  of  the  common  law,^  and  apply  only  to  the  cause  itself  and  not  to  a  sepa- 
rate issue,  adjunct  or  incident  of  such  cause. It  has  been  held  that  there  may 
be  a  review  of  a  judgment  rendered  on  a  writ  of  scire  facias,'^  a  judgment  on  a 
bond  given  by  a  deputy  to  the  sheriff,^  and  in  cases  in  which  the  judgment  sought 
to  be  reviewed  was  commenced  by  trustee  process;  ^  but  that  there  is  no  right  of 


of  some  which  would  seem  to  be  almost  indis- 
pensable, had  the  intention  been  to  include 
ex^uitv  proceedings. 

92.  Smith  v.  Gilman,  3  N.  H.  501.  See 
also  Solomons  v.  Chesley,  57  N.  H.  163. 

93.  Solomons  v.  Chesley,  57  N.  H.  163  [dis- 
tinguishing Smith  V.  Gilman,  3  N.  H.  501, 
which  it  is  said  was  decided  under  a  statute 
authorizing  reviews  of  "  actions  tried,"  while 
the  later  statutes  authorize  reviews  of  actions 
where  "  issue  has  been  joined  and  judgment 
rendered  "]. 

94.  Messer  v,  Smyth,  60  N.  H.  436;  Solo- 
mons V.  Chesley,  57  N.  H.  163. 

95.  Solomons  v.  Chesley,  57  N.  H.  163. 

96.  Solomons  v.  Chesley,  57  N.  H.  163. 

97.  Solomons  v.  Chesley,  57  N.  H.  163. 

98.  Messer  v.  Smyth,  60  N.  H.  436,  con- 
struing Gen.  St.  c.  215,  §  1,  giving  the  right 
of  review  in  any  action  in  which  issue  is 
joined,  and  holding  that  where  in  a  suit  on 
a  mortgage  note  defendants  appeared  and 
consented  that  judgment  might  be  entered  in 
the  same  sum  as  judgment  had  been  pre- 
viously entered  on  the  mortgage,  this  appear- 
ance and  consent  were  equivalent  to  ]ileading 
the  general  issue  within  the  stainto.  And  see 
Coburn  i\  Rogers,  32  N.  H.  372,  holding  that 
there  is  a  right  of  review,  where  judgment  by 
default  is  entered  by  consent,  icserving  the 
right  to  review. 

99.  Moulton  v.  Fellows,  51  N.  H.  421,  con- 
struing Gen,  St.  c.  215,  §  1,  which  makes  no 
distinction  between  actions  which  are  in  the 
supreme  court  by  appeal  from  a  justice  of 
the  peace,  or  police  court,  and  those  originally 
tliere. 

1.  Bennett  v.  Atwood,  57  N".  11.  216  (hold- 
ing that  where  a  case  is  rofiMred  by  cdiisont 


either  under  a  statute  or  pursuant  to  an 
agreement  providing  that  judgment  on  the 
report  shall  be  final  and  conclusive,  no  re- 
view can  be  granted)  ;  Smith  v.  McDaniel,  15 
N.  H.  474  (holding  that  under  a  statute  pro- 
viding that  a  creditor  who  fails  to  appeal 
within  a  certain  time  from  the  determination 
of  commissioners  of  an  insolvent  estate  shall 
be  forever  barred,  the  court  has  no  authority 
to  grant  a  review  upon  a  petition  by  a  cred- 
itor who  has  failed  to  enter  his  appeal  as 
allowed  by  the  statute ) . 

2.  See  Nichols  v.  Nichols,  28  Vt.  228,  67 
Am.  Dec.  699;  Allen  v.  Taylor,  26  Vt.  599. 

3.  Nichols  r.  Nichols,  28  Vt.  228,  67  Am. 
Dec.  699. 

4.  Allen  v.  Taylor,  26  Vt.  599;  Hall  r. 
Hall,  24  Vt.  637.' 

5.  Aldrich  v.  Williams,  10  Vt.  295.  con- 
struing St.  (1824)  and  holding  that  the  writ 
of  scire  facias  is  subject  to  review  because  it 
is.  not  like  the  common  and  ordinary  writs, 
to  carry  into  efl'ect  a  former  judgnu^nt.  but  it 
is  in  the  nature  of  an  original  action. 

6.  Page  r.  Barney,  Brayt.  (Vt.)  23. 

7.  Allen  v.  Seaver,  38  Vt.  673.  construing 
the  statutes  relating  to  proceedings  against 
trustees  and  proceedings  to  collect  taxes  and 
holding  that  suits  brought  by  a  collector, 
according  to  the  provisions  of  the  statute,  to 
collect  a'  tax  by  means  of  the  trustee  process, 
nre  within  the*  provisions  of  the  act  giving  a 
right  of  review. 

But  there  is  no  right  of  review  of  a  judg- 
ment that  defendant,  trustee  in  trustee  proc- 
ess, has  assets  of  an  absconding  debtor  (Hunt- 
ington r.  Bishop,  5  Vt.  186):  nor  is  there  any 
right  of  review  of  a  judgment  on  a  plea  that 
tlie   nerson.   as   whose   trustee  defendant  is 
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review  of  a  petition  for  partition/  a  declaration  for  betterments/  a  plea  in  offset 
in  an  action  of  book-account/^  or  of  a  judgment  on  a  writ  of  error. The  statutes 
expressly  exclude  from  the  right  of  review  cases  where  judgment  has  been  twice 
rendered  in  favor  of  the  same  party. 

D.  Grounds  For  Review  —  l.  In  General.  In  some  cases  the  statutes 
specify  certain  grounds  upon  which  a  review  may  be  claimed  as  a  matter  of  right/^ 
or  upon  which  the  court  may  grant  a  review/^  and  where  the  right  is  expressly 
limited  by  statute,  a  review  cannot  be  claimed  or  granted  except  upon  the  grounds 
authorized  by  the  statute ;  but  the  statutes  authorizing  reviews  are  remedial 
and  should  be  liberally  construed. Ordinarily  the  statutes  give  the  courts 
very  broad  discretionary  powers  in  regard  to  granting  reviews/'  and  in  the  exer- 
cise of  such  discretion  the  court  may  grant  a  review  whenever  it  satisfactorily 
appears  that  injustice  has  been  done/^  and  the  court  is  satisfied  that  it  would  be 
for  the  furtherance  of  jus'tice/^  and  the  court  is  not  limited  to  such  grounds  as 
would  authorize  the  granting  of  a  new  trial  at  common  law.^^  On  the  other  hand 
the  court  will  not  grant  a  review  where  upon  the  whole  case  made  by  the  petition 
it  cannot  perceive  any  probability  that  injustice  was  done/Vor  that  anything  in 
the  promotion  of  justice  would  be  gained  by  granting  a  review. The  court  may 
grant  a  review  where  injustice  has  been  done  by  hurrying  a  party  to  trial  unpre- 
pared/^ and  a  review  may  be  granted  to  enable  defendant  to  set  up  a  discharge 
in  bankruptcy  by  way  of  defense ;  but  a  review  will  not  be  granted  merely  because 
the  original  action  was  brought  in  petitioner's  name  without  his  authority,-^  or 


sued,  is  not  an  absconding  or  concealed  debtor 
(Emerson  v.  Paine,  9  Vt.  271). 

8.  Nichols  r.  Nichols,  28  Vt.  228,  67  Am. 
Dec.  699,  holding  that  the  words,  "  civil 
causes,"  used  in  the  statute,  have  reference 
only  to  those  suits  or  actions,  which  are  com- 
menced and  prosecuted  according  to  the 
course  of  the  common  law. 

9.  Allen  v.  Taylor,  26  Vt.  599  (holding 
that  the  provisions  of  this  statute  do  not 
extend  to  a  declaration  for  betterments,  filed 
in  an  action  of  ejectment  after  a  final  judg- 
ment in  the  case,  for  the  action  of  ejectment 
is  the  principal  cause  or  suit  in  which  the 
right  to  review  exists,  and  the  declaration 
for  betterments  is  a  mere  adjunct  to  the 
action  of  ejectment)  ;  Gage  Ladd,  6  Vt. 
174. 

10.  Hall  y.  Hall,  24  Vt.  637,  holding  that 
the  words,  "  civil  cause,"  used  oy  the  statute, 
liave  always  been  held  to  mean  the  cause 
itself  and  not  some  adjunct  or  incident  of  the 
cause. 

11.  Enos  V.  Boardman,  2  Tyler  (Vt.)  271, 
construing  Judiciary  Act,  §  3. 

12.  Haskins  v.  Ferris,  23  Vt.  673;  Ches- 
raan  r.  Lane,  17  Vt.  88,  holding  that  where 
defendant  filed  a  plea  in  ofi'set  to  plaintiff's 
demand,  but  at  the  first  trial  submitted  no 
proof  thereof,  and  plaintiff  recovered  a  judg- 
ment for  his  whole  claim,  and  defendant  then, 
by  leave  of  court,  filed  an  additional  plea  in 
offset,  founded  upon  the  same  subject-matter, 
and  at  a  subsequent  term  introduced  evidence 
and  so  far  sustained  his  offset  that  plaintiff 
recovered  judgment  for  but  a  part  of  his 
claim,  plaintiff  is  not  entitled  to  a  review, 
judgment  having  been  rendered  for  him  twice 
in  the  same  cause. 

13.  Sturtevant  v.  Randall,  49  Me.  446. 

14.  Donnell  v.  Hodsdon,  102  Me.  420,  67 
Atl.  143. 
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Fraud,  when  injustice  has  resulted  and  an- 
other trial  would  be  equitable  and  just,  is  a 
ground  for  granting  a  review  under  the 
Maine  statute.  See  Pickering  v.  Cassidy,  93 
Me.  139,  44  Atl.  683. 

15.  Donnell  /;.  Hodsdon,  102  Me.  420,  67 
Atl.  143 ;  Pierce  v.  Bent,  67  Me.  404. 

16.  McNamara  v,  Carr,  84  Me.  299,  24 
Atl.  856. 

17.  Holmes  i\  Fox,  19  Me.  107;  Morrell  v. 
Kimball,  1  Me.  322;  Bowditch  Mut.  F.  Ins. 
Co.  V.  Winslow,  3  Gray   (Mass.)  415. 

18.  Holmes      Fox,  19  Me.  107. 

19.  Wilbur  v.  Dyer,  39  Me.  169;  Morrell 
V.  Kimball,  1  Me.  322. 

20.  Morrell  v.  Kimball,  1  Me.  322. 

21.  Todd  V.  Chipman,  62  Me.  189. 

22.  Weld  V.  Sabin,  20  N.  H.  533,  51  Am. 
Dec.  240. 

23.  Reynard  v.  Brecknell,  4  Pick.  (Mass.) 
302. 

24.  Golden  r.  Blaskopf,  126  Mass.  523, 
where  the  discharge  was  procured  and  the 
suggestion  of  bankruptcy  filed  before  the 
rendition  of  the  original  judgment  but  was 
not  brought  to  the  attention  of  the  court. 
Compare  Bush  v.  Hovey,  124  Mass.  217, 
holding  that  the  court  may  refuse  to  grant 
a  review  to  enable  defendant  to  set  up  a 
discharge  in  bankruptcy,  in  an  action  where 
a  bond  to  dissolve  an  attachment  had  been 
given,  where  since  the  discharge  defendant 
had  given  a  new  bond,  and  the  original  plain- 
tiff would  be  entitled  to  a  special  judgment 
to  enable  him  to  proceed  against  the  sureties 
on  such  bond  and  defendant  notwithstanding 
his  discharge  would  be  liable  to  the  sureties 
for  the  amount  paid  by  them. 

25.  Fullam  v.  McKenny,  16  Gray  (Mass.) 
579,  holding  that  the  mere  fact  that  the  ac- 
tion in  which  judgment  has  been  rendered 
for  defendant  for  costs  was  brought  in  plain- 
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for  the  sole  purpose  of  striking  out  the  name  of  the  original  plaintiff  and  substi- 
tuting that  of  another  party.^^  A  review  will  not  ordinarily  be,  granted  because 
of  matters  within  the  discretion  of  the  trial  court,  such  as  the  refusal  of  a  con- 
tinuance or  postponement,^'  or  a  motion  for  a  new  trial,^^  or  ordering  a  case  for 
trial  out  of  its  regular  order  on  the  docket, unless  some  misapprehension,  cor- 
ruption, or  incompetency  on  the  part  of  the  trial  court  is  clearly  shown;  but 
if  a  party  is  seriously  injured  by  any  ruling  of  the  trial  court  as  to  matters  within 
its  discretion,  a  petition  for  review  is  the  proper  remedy  and  may  be  granted  by 
the  supreme  court. 

2.  Newly  Discovered  Evidence.  Newly  discovered  evidence  is  a  ground  for 
a  review,^^  and  a  review  should  be  granted  on  this  ground  where  petitioner  is  not 
chargeable  with  any  fault  in  regard  to  not  discovering  or  producing  such  evidence 
at  the  first  trial,^^  and  such  evidence  is  sufficient  to  sustain  a  verdict  in  his  favor; 
but  a  review  will  not  be  granted  on  the  ground  of  newly  discovered  evidence 
where  such  evidence  would  not  be  likely  to  change  the  result, or  for  the  purpose 
of  admitting  testimony  which  was,  or  with  reasonable  diligence  might  have  been, 
within  petitioner's  knowledge  and  reach  at  the  original  trial  and  was  either  wil- 
fully suppressed  or  neghgently  omitted,^^  or  for  the  purpose  of  admitting  testi- 
mony which  under  the  rules  of  evidence  in  force  at  the  time  of  the  original  trial 
was  not  then  admissible.^'  To  authorize  a  review  upon  the  ground  of  newly 
discovered  evidence  it  must  also  appear  that  such  evidence  is  admissible, and 
not  merely  cumulative,^^  collateral,*"  or  for  the  purpose  of  discrediting  a  witness/^ 
and  the  court  must  also  be  satisfied  from  the  evidence  introduced  in  support  of 
the  petition  that  the  alleged  newly  discovered  evidence  could  not  have  been 
obtained  by  diligent  inquiry  prior  to  the  trial  of  the  original  action.*^ 


tiff's  name  without  his  consent  is  no  ground 
for  granting  a  review. 

26.  Skillings  v.  Massachusetts  Ben.  Assoc., 
155  Mass.  581,  30  N.  E.  367,  construing  Pub. 
St.  c.  187,  §  22,  and  holding  that  the  su- 
perior court  has  no  power  to  grant  a  writ 
of  review  to  set  aside  a  judgment  obtained 
in  an  action  in  the  trial  of  which  no  error 
of  law  or  fact  occurred,  for  the  sole  purpose 
of  striking  out  the  name  of  plaintiff  in 
the  original  action,  and  substituting  there- 
for the  name  of  another  person,  who,  if  he 
prevailed,  would  hold  the  money  recovered  in 
his  own  right,  and  not  for  the  benefit  of  the 
original  plaintiff. 

27.  Weeks  v.  Adamson,  106  Mass.  514. 

28.  See  Dearborn  v.  Mathes,  128  Mass. 
194. 

29.  Converse  v.  Carter,  8  Allen  (Mass.) 
568. 

30.  Converse  v.  Carter,  8  Allen  (Mass.) 
568. 

31.  Reynard  v.  Brecknell,  4  Pick.  (Mass.) 
302. 

32.  Buck  V.  Pierce,  (Me.  1885)  1  Atl.  137; 
Dwinel  v.  Godfrey,  44  Me.  65;  Ward  v. 
Clapp,  6  Mete.  (Mass.)  414,  holding  that 
where  a  party  uses  due  diligence  to  procure 
evidence  to  prove  a  material  part  of  his  case, 
but  is  prevented  from  procuring  it  by  meas- 
ures taken  by  the  witnesses  to  conceal  the 
facts  from  his  knowledge,  and  he  therefore 
submits  his  case  to  the  court  on  an  agreed 
statement  of  such  facts  as  are  known  to  him, 
and  the  court  decides  against  him.  he  is  en- 
titled to  a  review  of  the  judgmeent  rendered 
on  his  subsequently  discovering  proof  of  such 
concealed  facts. 


Newly  discovered  evidence  is  a  ground  for 

review  where  a  witness  whose  testimony  on 
the  trial  was  against  petitioner  has  ascer- 
tained that  by  mistake  he  testified  incor- 
rectly; or  where  the  newly  discovered  evi- 
dence relates  to  confessions  or  declarations 
of  the  other  party  as  to  a  material  fact  un- 
known to  petitioner  at  the  time  of  the  trial 
and  inconsistent  with  the  evidence  adduced 
by  such  party  at  the  trial;  or  where  the 
newly  discovered  evidence  was  placed  beyond 
the  knowledge  or  control  of  petitioner  by 
means  of  the  other  party  and  with  a  view 
to  prejudice  petitioner's  case.  Warren  i\ 
Hope,  6  Me.  479. 

33.  Buck  V.  Pierce,  (Me.  1885)  1  Atl.  137; 
Ward  V.  Clapp,  6  Mete.  (Mass.)  414. 

34.  Dwinel  r.  Godfrev,  44  Me.  65. 

35.  Trask  v.  Unity,  74  Me.  208;  Todd  i\ 
Chipman,  62  Me.  189. 

36.  Todd  f.  Chipman,  62  Me.  189. 

37.  Berry  r.  Lisherness,  50  Me.  118,  hold- 
ing that  a  petition  for  review  on  the  ground 
of  newly  discovered  evidence  will  not  be 
granted  because  since  the  trial  of  the  cause 
a  change  has  been  made  by  the  legislature 
in  the  rules  of  evidence,  by  which  the  pe- 
titioner could  now  introduce  important  testi- 
mony which  was  excluded  before. 

38.  Crooker  r.  Pandall.  53  ^le.  355. 

39.  Trask  r.  Unitv.  74  Me.  208;  Crocker 
r.  Randall,  53  Me.  355;  Warren  r.  Hope,  6 
Me.  479. 

40.  Trask  r.  Unitv.  74  ^le.  208. 

41.  Trask  r.  Unitv,  74  Me.  208. 

43.  Pickering  r.  Cassidv,  93  :\fe.  139,  44 
Atl.  683;  Buck  r.  Pierce,  "(Me.  1885)  1  Atl. 
137;  Trask  r.  I'nity.  74  Me.  208;  Atkinson 
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3.  Want  of  Notice.  Where  judgment  is  rendered  against  a  party  who  had 
no  notice  of  the  pendency  of  the  suit,  a  review  will  be  granted  on  his  showing 
probable  grounds  of  defense/^  and  on  an  application  for  review  based  upon  this 
ground  evidence  is  admissible  to  contradict  the  return  of  the  officer  stating  that 
he  summoned  such  party  to  appear;^*  and  although  the  record  shows  that  peti- 
tioner appeared  by  attorney  in  the  original  action,  evidence  is  admissible  to  show 
that  such  appearance  was  without  his  knowledge  and  authority."*^ 

4.  Accident,  Surprise,  Mistake,  or  Misfortune.  Accident,  surprise,  mistake, 
or  misfortune,  by  reason  of  which  justice  has  not  been  done,  is  ground  for  review,** 
and  in  some  cases  the  statutes  expressly  so  provide,*^  and  a  review  may  be  granted 
where  through  such  causes  a  party  has  been  deprived  of  the  opportunity  of  being 
heard  upon  the  original  trial,*^  or  deprived  of  his  right  to  an  appeal  or  new  trial, 
or  where  judgment  against  him  has  been  affirmed  in  an  appellate  court  through 


V.  Conner,  56  Me.  546 ;  Carpenter  y.  Sellers, 
38  Me.  427,  holding  that  a  review  will  not  be 
granted  because  of  the  discovery  of  a  docu- 
ment, before  supposed  to  be  lost,  when  the 
former  action  failed  by  reason  of  improperly 
admitting  evidence  as  to  the  contents  of  such 
document,  without  first  properly  proving  its 
loss. 

Where  the  same  efforts  that  were  made 
after  the  trial  if  made  before  would  have 
discovered  the  same  evidence  that  is  made 
the  basis  of  the  petition  a  review  will  not  be 
granted.  Pickering  i\  Cassidy,  93  Me.  139, 
44  Atl.  683. 

A  second  review  for  newly  discovered  evi- 
dence will  not  be  granted  after  the  lapse  of 
eight  years  from  the  time  of  the  commence- 
ment of  the  action  and  after  two  verdicts 
adverse  to  the  petitioner  and  after  one  re- 
view has  been  had  on  account  of  newly  dis- 
covered evidence,  unless  the  court  is  fully 
satisfied  that  the  alleged  newly  discovered 
t'vidence  was  unattainable  by  the  utmost  dili- 
gence at  any  of  the  former  proceedings  and 
that  such  evidence  would  change  the  result. 
Trask  ?;.  Unity,  74  Me.  208. 

43.  McNamara  v.  Carr,  84  Me.  299,  24 
Atl.  856  (construing  Rev.  St.  c.  89,  §  1,  and 
holding  that  a  review  will  be  granted  upon 
a  petition  for  review  of  an  action  brought 
against  defendant  during  his  absence  from 
the  state,  and  of  which  he  had  no  notice, 
Avhere  he  shows  that  an  attorney  who  ap- 
peared for  him  and  consented  to  a  judgment 
by  default,  did  so  without  his  knowledge  or 
authority)  ;  Holmes  v.  Fox,  19  Me.  107  (hold- 
ing that  where  process  is  served  on  a  resi- 
dent defendant,  who  was  temporarily  absent 
from  the  state,  by  leaving  a  copy  of  the  sum- 
mons at  the  last  and  usual  place  of  abode  of 
his  agent,  he  is  entitled  to  a  writ  of  review)  ; 
Brewer  v.  Holmes,  1  Mete.  (Mass.)  288; 
Chase  t;.  Brown,  32  N.  H.  130  (construing 
Rev.  St.  c.  192,  §  2,  and  holding  that  where 
judgment  has  been  rendered  against  defend- 
ant in  his  absence  without  actual  notice, 
and  for  a  larger  sum  than  it  is  shown  plain- 
tiflt"  was  willing  to  take  in  settlement  in 
full  for  his  claim,  he  is  entitled  to  a  re- 
view of  the  action). 

44.  Brewer  t*.  Holmes,  1  Mete.  (Mass.) 
288. 

45.  Brewer  v.  Holmes,  1  Mete.  (Mass.) 
288. 


46.  Hutchinson  v.  Gurley,  8  Allen  (Mass.) 
23;  Woodworth  v.  Wilson,  50  N.  H.  220. 

47.  Donnell  v.  Hodsdon,  102  Me.  420,  67 
Atl.  143;  Pickering  v.  Cassidy,  93  Me.  139, 
44  Atl.  683;  Nashua,  etc.,  R.  Co.  V.  Stimp- 
son,  35  N.  H.  286;  Chase  v.  Brown,  32  N.  K. 
130. 

But  to  authorize  a  review  the  court  must 
be  satisfied  of  three  propositions,  namely: 
(1)  That  justice  has  not  been  done;  (2)  that 
the  consequent  injustice  was  through  fraud, 
accident,  mistake,  or  misfortune;  and  (3) 
that  a  further  hearing  would  be  just  and 
equitable;  and  the  court  cannot  disregard  any 
of  these  essential  requirements.  Donnell  v. 
Hodsdon,  102  Me.  420,  67  Atl.  143. 

48.  Nashua,  etc..  R.  Co.  v.  Stimpson,  .35 
N.  H.  280;  New  England  Mut.  F.  Ins.  Co. 
r.  Lisbon  Mfg.  Co.,  22  N.  H.  170,  failure  to 
appear  and  defend  due  to  a  mistake  of  pe- 
titioner's attorney  as  to  the  time  of  the 
session  of  court,  petitioner  having  a  good  de- 
fense and  intending  to  make  it. 

Where  it  distinctly  appears  that  a  trial 
has  not  been  had  by  reason  of  accident,  mis- 
take, or  misfortune,  the  court  will  generally 
grant  a  review  without  inquiring  into  the 
merits,  if  satisfied  that  a  matter  of  contro- 
versy actually  exists  which  the  party  claim- 
ing the  review  desires  and  intends  to  try. 
Nashua,  etc.,  R.  Co.  r.  Stimpson,  35  N.  H. 
286. 

49.  Hutchinson  v.  Gurley,  8  Allen  (Mass.) 
23  (holding  that  a  review  of  a  judgment  of  a 
justice  of  the  peace  may  be  granted  on  the 
ground  tliat  the  party  against  whom  it  was 
rendered  intended  to  appeal  and  thought  he 
had  appealed)  ;  Woodworth  v.  Wilson,  50 
N.  H.  220  (where  a  petition  for  review  was 
granted  to  a  non-resident,  on  the  ground 
of  accident  and  mistake,  in  that  a  miscar- 
riage of  letters  between  his  attorneys  pre- 
vented a  seasonable  application  for  a  new 
trial  or  appeal). 

Decision  of  commissioners  of  insolvent  es- 
tate.—  Under  the  New  Hampshire  statute 
which  provides  that  if  a  creditor  fails  to 
appeal  from  the  decision  of  the  commissioners 
within  the  time  limited  his  claim  shall  be 
forever  barred,  if  such  appeal  was  not  taken 
the  court  cannot  grant  a  review,  although  the 
failure  to  appeal  was  due  to  accident,  mis- 
take, or  misfortune.  Hilton  v.  Wiggin,  46 
N.  H.  120. 
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the  accidental  failure  to  enter  in  that  court  the  exceptions  taken  upon  the  trial. 
But  the  court  must  be  satisfied  not  only  of  the  fact  of  such  accident,  surprise, 
etc.,^^  but  it  must  also  appear  that  by  reason  thereof  justice  has  not  been  done,^^ 
and  it  is  a  failure  of  justice  actually  experienced  in  the  case  sought  to  be  reviewed 
which  is  contemplated  by  this  rule,^^  although  this  may  consist  either  in  the  result 
of  the  original  trial  or  in  a  subsequent  deprivation  of  the  right  to  an  appeal,  new 
trial,  or  review  as  of  right.^*  So  also  the  words  accident,  mistake,  or  misfor- 
tune" ordinarily  import  something  outside  of  petitioner's  control  or  at  least 
something  that  a  reasonably  prudent  man  would  not  be  expected  to  guard  against 
or  provide  for,^^  and  a  review  will  not  be  granted  on  this  ground  where  a  party 
fails  to  prepare  his  case  with  reference  to  all  the  probable  contingencies  of  the 
trial,^®  or  for  the  purpose  of  otherwise  relieving  him  of  the  results  of  culpable 
negligence  on  his  part.^'^  A  review  may  be  granted  to  correct  a  mistake  made  by 
commissioners  in  the  partition  of  land,^^  by  the  clerk  of  the  court  in  computing 
the  amount  due  on  a  promissory  note,^*^  or  by  parties  in  the  statement  of  a  case 
for  the  opinion  of  the  court,  where  the  error  was  made  without  any  want  of  due 
dihgence.^*^  But  it  is  not  every  mistake  either  of  the  tribunal  or  the  party  which 
will  justify  a  review, and  a  review  will  not  be  granted  because  of  a  mistake  in 
opinion  or  judgment  where  no  data  were  accidentally  overlooked, or,  where 
defendant  makes  a  deliberate  erroneous  admission,  when  it  appears  that  the 
facts  were  matters  of  record  to  which  defendant  bad  access  at  the  time  of  the 
admission,    or  because  of  a  mistake  in  an  agreed  statement  of  facts  where  the 


50.  Bowditch  Mut.  F.  Ins.  Co.  Winslow, 
3  Gray  (Mass.)  415,  holding  that  the  su- 
preme court  may  grant  a  review  of  its  judg- 
ment affirming  a  judgment  of  the  court  of 
common  pleas,  to  which  exceptions  were  taken 
and  accidentally  omitted  to  be  entered  in  the 
supreme  court,  on  being  satisfied  that  the 
exceptions  affect  the  substantial  merits  of 
the  case. 

51.  Atkinson  v,  Connor,  56  Me.  546. 

52.  Pierce  f.  Bent,  67  Me.  404;  Weld  v, 
Sabin,  20  N.  H.  533,  51  Am.  Dec.  240. 

Where  a  judgment  by  default  is  rendered 
against  a  party  through  accident  or  mis- 
fortune a  review  will  not  be  granted  where  it 
does  not  appear  that  he  had  any  defense  or 
that  anything  could  be  gained  in  the  pro- 
motion of  justice  by  granting  tlie  review. 
Weld  V.  Sabin,  20  N.  H.  533,  51  Am.  Dec.  240. 

53.  Pierce  v.  Bent,  67  Me.  404. 

54.  Woodworth  v.  Wilson,  50  N.  H.  220. 

55.  Pickering  v.  Cassidy,  93  Me.  139,  44 
Atl.  683,  construing  Eev.  St.  c.  89,  §  1, 
subs.  7. 

56.  Pickering  v.  Cassidy,  93  Me.  139,  44 
Atl.  683  (construing  Rev.  St.  c.  89,  §  1, 
subs.  7,  providing  that  a  review  may  be 
granted  in  any  case  where  it  appears  that 
through  fraud,  accident,  mistake,  or  mis- 
fortune, justice  has  not  been  done  and  that 
a  further  hearing  would  be  equitable,  and 
holding  that  a  judgment  afterward  sliown 
to  be  erroneous  because  of  imperfect  and 
too  scanty  data  furnished  by  the  parties, 
is  not  the  result  of  accidont,  mistake,  or 
misfortune  within  said  statute)  ;  Atkinson  v. 
Connor,  56  Me.  546  (holding  that  where  a 
party  has  reasonable  cause  to  expect  that  a 
certain  point  will  be  controverted  and  ho 
might,  by  proper  diligence,  have  obtained 
evidence  to  substantiate  the  point,  he  omiuot 

.have  a  review  on  the  ground  of  surprise  or 


mistake)  ;  Clark  f.  Brigham,  22  Pick.  (Mass.) 
81  (holding  that  wdiere  defendant  supposed 
that  the  question  whether  he  was  liable  to 
plaintiff  at  all  would  be  first  tried,  and  neg- 
lected to  procure  evidence  as  to  the  amount 
of  damages,  thinking  that  if  a  verdict  should 
be  found  against  him  the  damages  would  be 
the  subject  of  a  future  inquiry,  he  is  not 
entitled  to  a  review). 

57.  Pickering  v.  Cassidy,  93  Me.  139,  44 
Atl.  683;  Atkinson  r.  Connor,  56  Me.  546; 
Clark  y.- Brigham,  22  Pick.   (Mass.)  81. 

58.  Wilbur  r.  Dyer,  39  Me.  169.  Compare 
Sturdivant  r.  Greeley,  4  Me.  534,  holding 
that  where  in  partition  a  judgment  was  ren- 
dered upon  demurrer,  the  title  of  the  peti- 
tioner not  being  contested,  but  a  mistake  was 
made  by  the  commissioners,  which  was  not 
discovered  until  after  the  final  judgment,  a 
review  will  not  be  granted  to  correct  such  an 
error. 

59.  Ilsley  r.  Knight,  1  Mass.  467. 

60.  Stockbridge  y.  West  Stockbridge,  13 
Mass.  302. 

61.  Pickering  r.  Cassidy,  93  Me.  139,  44 
Atl.  683. 

62.  Pickering  r.  Cassidy,  93  Me.  139.  44 
Atl.  683,  construing  Rev.  St.  c.  89.  §  1. 

63.  Brooks  r.  Belfast,  etc.,  R.  Co..  72  Mo. 
365,  holding  that  a  review  of  a  judgment 
against  a  defendant  will  not  bo  granted  1h^- 
cause  of  an  error  in  an  admission  by  de- 
fendant, in  an  action  to  collect  a  subscrip- 
tion to  stock,  doliborately  made,  when  it 
apiiears  that  all  the  fads  wore  matters  of 
record  to  which  defendant  had  access  at  the 
time  of  the  admission,  although  it  might  bo 
dillorent  if  defendant  had  Ih^mi  entrapped  or 
misled  into  making  the  fatal  admission, 
without  laches  on  his  part,  or  had  boon 
]irevontod  from  ascertaining  and  pv.nunng 
(•vivitMU'o  of  the  real  facts. 
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facts  in  regard  to  such  matter  were  within  the  knowledge  of  the  applicant  and 
their  legal  effect  on  his  rights  could  easily  have  been  ascertained.*'* 

5.  Mistake  or  Negligence  of  Attorney.  A  writ  of  review  will  be  granted  for 
the  mistake  of  a  party's  attorney,  where  such  mistake  was  the  result  of  accident, 
and  not  of  carelessness,  inattention,  or  error  of  judgment,®^  but  a  review  will  not 
ordinarily  be  granted  because  of  the  negligence  of  an  attorney,  or  an  error  of 
judgment  on  his  part  as  to  some  point  involved  in  the  proceedings,^^  or  where 
the  consequences  of  the  error  of  counsel  could  have  been  avoided  by  the  exercise 
of  ordinary  diligence.®^ 

6.  Conduct  or  Testimony  of  Witness.  While  a  review  will  not  be  granted 
simply  to  discredit  a  witness  who  testified  at  the  trial,  it  is  sufficient  ground  for 
granting  a  review  where  a  witness  who  has  testified  to  material  facts  adverse  to 
petitioner  upon  the  first  trial  subsequently  discovers  that  through  mistake  he 
testified  incorrectly, or  'where  such  witness  is  subsequently  convicted  of  perjury 
in  regard  to  such  testimony. 

7.  Qualifications  or  Conduct  of  Juror.  It  is  not  sufficient  ground  for  granting 
a  review  that  a  member  of  the  jury  in  the  original  action  had  expressed  a  general 
opinion  in  regard  to  the  case  before  the  trial,  if  he  had  formed  no  judgment  of  the 
merits  and  stood  indifferent  between  the  parties, "^^  or  that  a  juror  was  hostile  to 
petitioner,  if  this  fact  was  known  at  the  time  of  the  trial  and  no  objection  was 
made  on  this  ground;  but  a  review  will  be  granted  on  account  of  the  interest  of 
a  juror,  which  was  not  known  to  petitioner  until  after  a  verdict  against  him  and 
adjournment  of  the  court. 


64.  Ryder  v.  Phoenix  Ins.  Co.,  101  Mass. 
548. 

65.  Shurtleff  v.  Thompson,  63  Me.  118 
(holding  that  defendant  was  entitled  to  a 
review  to  plead  his  discharge  in  bankruptcy, 
where  his  counsel  failed  to  appear  for  him 
in  defense,  through  a  mistaken  belief  that 
counsel  employed  by  another  defendant  also 
represented  defendant  and  would  protect  his 
interests)  ;  Sylvester  f.  Hubley,  157  Mass. 
306,  32  N.  E.  166  (where  it  appeared  that 
there  might  have  been  a  misunderstanding 
between  petitioner  and  his  attorney,  not 
wholly  imputable  to  negligence  on  the  part 
cf  either  of  them)  ;  Thayer  v.  Goddard,  19 
Pick.  (Mass.)  60  (where  a  review  was 
granted  for  the  mistake  of  an  attorney  in 
not  entering  an  appearance,  when  the  mis- 
take was  due  to  accident  and  not  to  careless- 
ness or  inattention)  ;  Woodworth  v.  Wilson, 
50  N.  H.  220  (where  a  petition  for  review 
was  granted  a  non-resident  on  the  ground 
of  accident  and  mistake,  in  that  a  miscar- 
riage of  letters  between  his  attorneys  pre- 
vented a  seasonable  application  for  a  new 
trial  or  appeal)  ;  New  England  Mut.  F. 
Ins.  Co.  V.  Lisbon  Mfg.  Co.,  22  N.  H.  170 
(where  the  attorney  failed  to  enter  an  ap- 
pearance through  a  mistake  as  to  the  date 
of  the  session  of  court)  ;  Riley  v.  Emerson,  5 
N.  H.  531. 

66.  Donnell  v.  Hodsdon,  102  Me.  420,  67 
Atl.  143  (default  entered  through  negligence 
of  applicant's  attorney  who,  although  notified 
of  the  assignment  of  the  case  for  trial,  did 
not  notify  applicant  or  appear  to  defend 
the  action)  ;  Crooker  v.  Randall,  53  Me.  355; 
Stillman  v.  Donovan,  170  Mass.  360,  49  N.  E. 
628  (failure  of  counsel  to  except  to  alleged 
erroneous  rulings  and  instructions  of  trial 
court).     But  see  Sylvester  v.  Hubley,  157 
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Mass.  306,  32  N.  E.  166,  where  the  court,  in 
allowing  the  writ,  said  that  while  it  was 
true  as  a  general  rule  that  a  review  should 
not  be  granted  where  the  only  cause  of  com- 
plaint grows  out  of  the  negligence  or  miscon- 
duct of  petitioner's  attorney,  it  was  not  pre- 
pared to  lay  down  an  absolute  rule  that  in 
no  case  would  a  review  be  granted  on  this 
ground,  since  cases  might  arise  where  such 
a  rule  would  work  great  injustice. 

67.  Heath  v.  Marshall,  46  N.  H.  40.  Com- 
pare McFadden  v.  Otis,  6  Mass.  323,  holding 
that  where  a  party,  acting  on  the  advice  of 
his  attorney,  waived  his  right  of  review, 
thinking  he  could  have  relief  by  writ  of 
error,  which  he  could  not,  the  right  of  review 
will  be  restored. 

68.  Heath  v.  Marshall,  46  N.  H.  40. 

69.  Trask  v.  Unity,  74  Me.  208;  Haskell 
V.  Becket,  3  Me.  92. 

70.  Warren  v.  Hope,  6  Me.  479. 

71.  Morrell  v.  Kimball,  1  Me.  322,  hold- 
ing that  a  review  will  be  granted  in  such 
a  case,  although  the  witness  convicted  of 
perjury  was  summoned  by  the  party  against 
whom  the  verdict  was  returned.  And  see 
Sturtevant  v.  Randall,  49  Me.  446,  constru- 
ing St.  (1859)  c.  94,  giving  a  review,  as 
a  matter  of  right,  upon  proof :  ( 1 )  That, 
upon  the  original  trial,  a  witness  testified 
falsely  against  petitioner  to  material  facts ; 
(2)  that  he  was  taken  by  surprise,  so  that 
he  was  unable  then  to  produce  evidence  that 
it  was  false;  (3)  that  such  witness  has  been 
convicted  of  perjury  in  such  testimony,  or 
that  petitioner  has  discovered  sufficient  proof 
of  its  falsitv  in  the  opinion  of  the  court. 

72.  Haskell  v.  Becket,  3  Me.  92. 

73.  Haskell  v.  Becket,  3  Me.  92. 

74.  Davis  V.  Allen,  11  Pick.  (Mass.)  466, 
22  Am.  Dec.  386. 
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II.  PROCEDURE  AND  RELIEF  GRANTEt). 

A.  In  General.  Proceedings  for  review  consist  in  the  suing  out  of  a  writ  of 
review/^  which  is  a  new  process  by  which  the  parties  and  cause  of  action  are  again 
brought  into  court/^  and  a  subsequent  retrial  of  the  original  action. Where 
a  review  is  a  matter  of  right  the  writ  may  be  sued  out  without  application  to  the 
court  for  leave  to  do  so/^  and  where  the  remedy  exists  as  a  matter  of  right  the 
writ  will  not  be  granted  upon  petition;  but  where  it  is  not  a  matter  of  right 
the  proceeding  must  be  instituted  by  a  petition  to  the  court  for  leave  to  sue  out 
the  writ.^^  If  the  petition  is  granted  the  party  sues  out  his  writ,  which  should 
be  entered  as  a  new  action,  and  all  proceedings  under  the  petition  for  the  writ 
are  ended.  The  trial  of  the  review  is  not  necessarily  in  the  same  court  where 
the  original  judgment  was  rendered. 

B.  Time  For  Taking  Proceedings.  The  statutes  in  some  cases  provide 
that  proceedings  for  review  must  be  brought  within  a  certain  period  after  the 
rendition  of  the  judgment  complained  of,^^  or  within  a  certain  period  after  notice 
of  such  judgment  if  it  was  rendered  in  the  absence  of  petitioner  and  without  his 
knowledge ;  but  even  where  a  party  is  entitled  to  a  writ  of  review  as  a  matter  of 
right,  and  fails  to  bring  it  within  the  time  limited  by  the  statute,  he  may  still  be 
allowed  the  writ  in  the  discretion  of  the  court,  upon  petition. The  period  of 
the  limitation  is  to  be  computed  from  the  term  of  which  the  judgment  was 


75.  Bradstreet  f.  Partridge,  59  Me.  155; 
Knox  V  Knox,  12  N.  H.  352. 

76.  Davenport  v.  Holland,  2  Cush.  (Mass.) 
1;  Barron  v.  Jackson,  42  N.  H.  419;  Knox  y. 
Knox,  12  N.  H.  352. 

77.  Swett  V.  Sullivan,  7  Mass.  342;  Knox 
V.  Knox,  12  N.  H.  352. 

78.  Jackson  v.  Gould,  72  Me.  335. 

79.  Byrnes  v.  Piper,  5  Mass.  363;  Smith 
v.  Cole,  18  N.  H.  280. 

80.  Bradstreet  v.  Partridge,  59  Me.  155. 
Petition  for  writ  see  infra,  II,  E,  1. 

81.  Bradstreet  v.  Partridge,  59  Me. 
155. 

82.  Barron  v.  Jackson,  42  N.  H.  419. 

In  Massachusetts  the  provision  of  Rev.  St. 
c.  99,  §  25,  that  all  reviews  granted  by  the 
supreme  judicial  court  should  be  tried  in 
that  court,  was  not  affected  by  St.  (1859) 
c.  196.    Day  v.  Croak,  13  Gray  461. 

In  New  Hampshire  under  the  statute  of 
1832,  it  was  held  that  a  writ  of  review  of 
an  action  wherein  judgment  was  rendered 
in  the  superior  court  must  issue  from  and 
be  made  returnable  in  the  court  of  common 
pleas  (Exeter  Bank  v.  Gilman,  8  N.  H.  332)  ; 
and  that  on  a  review  of  a  judgment  ren- 
dered by  a  justice  of  the  peace  the  writ  should 
be  brought  in  the  court  of  common  pleas 
(Rigney  ?;.  Hutchins,  9  N.  H,  257). 

83.  Jackson  v.  Gould,  72  Me.  335  (within 
one  year  after  judgment  when  brought  as  a 
matter  of  right)  ;  Leigliton  v.  Lithgow,  2 
Me.  114  (within  three  j^ears)  ;  Manning  v. 
Nettleton,  140  Mass.  421,  4  N.  E.  802;  Mat- 
thewson  v.  Moulton,  135  Mass.  122  (within 
one  year  after  rendition  of  judgment  unless 
rendered  in  absence  of  and  witliout  knowledge 
of  petitioner);  Hobbs  v.  Whidden,  27  N.  H. 
386  (holding  that  the  supreme  court  has  no 
authority  to  grant  a  writ  of  review  unless 
the  petition  is  filed  within  three  years  after 
the  rendition  of  the  judgment  complained 


of)  ;  Howard  v.  Hunt,  17  N.  H.  449;  French 
V.  Wilkins,  17  Vt.  341  (within  three  years). 

The  Maine  statute  of  1852  authorized  writs 
of  review  on  judgments  against  certified 
bankrupts  without  regard  to  the  time  when 
the  judgments  were  rendered.  Colby  v.  Den- 
nis, 36  Me.  9. 

84.  James  r.  Townsend,  104  Mass,  367. 
The  Massachusetts  statute  provides  that  if 

the  judgment  complained  of  was  rendered  in 
the  absence  of  petitioner  and  without  his 
knowledge,  the  petiton  for  review  shall  be 
filed  within  one  year  after  he  first  had  notice 
of  the  judgment  (Matthewson  v.  ;Moulton, 
135  Mass.  122)  ;  and  it  was  the  intention 
of  the  legislature  to  authorize  any  party  to 
file  his  petition  for  review  within  one  year 
after  notice  of  a  judgment  against  him  when- 
ever by  any  means  and  for  any  cause  there 
was  in  fact  no  service  of  process  ujion  him 
and  no  notice  of  the  pendency  of  the  suit, 
so  that  he  was  deprived  of  the  opportunity 
to  appear  and  defend  his  rights  in  the  orig- 
inal suit  (James  v.  Townsend,  104  ]\Ia93. 
367);  and  the  term  "absence"  does  not  in 
such  statute  necessarily  mean  out  of  the 
state  (James  v.  Townsend,  supra);  but  if 
defendant  has  notice  of  the  suit  by  service 
of  process  upon  him,  he  is  constructively 
and  by  legal  intendment  present  in  court, 
and  a  judgment  upon  his  default  is  not  ren- 
dered in  his  absence  within  the  meaning  of 
the  statute  (Riley  r.  Hale,  140  Mass.  405, 
16  N.  E.  270;  *  Matthewson  r.  Moulton, 
»upra) . 

85.  Jackson  r.  Gould,  72  "Mo.  33r>.  con- 
struing Kev.  St.  c.  82.  3.  4.  5.  and  hold- 
ing that  a  review  is  alhnvable  upon  petition, 
in  the  discretion  of  the  court,  in  .-^pite  of  the 
riglit  being  lost  by  laiise  of  time,  where  pe- 
titioner is  a  non-Vesident.  was  absent  from 
the  state,  and  had  no  notice  of  tlie  action 
until  levy. 
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entitled/^  and  the  day  on  which  the  judgment  was  rendered  is  to  be  excluded." 
The  running  of  the  hmitation  stops  when  the  writ  is  sued  out,  and  the  review  is 
brought  in  season  if  the  writ  is  issued  within  the  time  hmited,  although  not  served 
until  after  the  expiration  thereof. The  writ  cannot  be  sued  out  until  final 
judgment  on  the  petition  therefor/*^  and  should  not  be  sued  out  until  the  record 
on  the  petition  is  closed;  but  although  the  statutes  do  not  expressly  limit  the 
time  within  which  the  writ  must  be  sued  out  after  application  therefor  has  been 
granted,  this  must  be  done  promptly,  or  at  least  within  a  reasonable  time.^^ 

C.  Partles/^^  A  writ  of  review  may  be  brought  by  either  party  to  the  orig- 
inal action,  and  should  be  brought  only  in  the  name  of  the  party  or  parties 
who  actually  appear  on  the  record  as  plaintiff  or  defendant, or  by  one  repre- 
senting the  interest  of  a  party;  ®^  but  the  court  may  permit  the  substitution  of  a 
proper  party  by  amendment,  or  the  real  party  in  interest  may,  upon  indemni- 
fying the  formal  party  of  record  against  costs,  be  allowed  to  sue  out  a  writ  of 
review  in  his  name.^*  Under  a  statute  which  does  not  authorize  a  review  of  a 
judgment  by  default,  if  one  of  two  defendants  suffers  judgment  by  default,  a 
review  by  plaintiff  must  be  brought  only  against  defendant  with  whom  issue 
was  joined. One  defendant  in  an  action  of  tort  may  review  where  the  judg- 
Bient  is  final  as  to  the.  other  defendants,^  but  where  there  are  several  parties 
plaintiff  or  defendant,  a  review  had  by  one  party,  in  the  name  of  all  his  co-plaintiffs 
or  co-defendants,  binds  only  the  party  suing  out  the  review.^ 

D.  Bond  or  Other  Security.  A  bond  given  by  a  party  in  the  original 
action  as  security  for  the  payment  of  such  costs  and  damages  as  might  be  recov- 
ered is  discharged  by  the  rendition  of  judgment  in  his  favor  in  that  action,  and 


86.  Leigh  ton  v.  Litligow,  2  Me.  114.  See 
also  New  Hampshire  Stratford  Bank  v.  Cor- 
nell, 2  N.  H.  324,  construing  St.  (1818) 
c.  78,  §  3,  and  holding  that,  where  judgment 
is  rendered  in  one  county  as  of  a  prior  term 
in  another  county,  a  writ  of  review  of  such 
judgment  must  be  brought  within  one  year 
from  the  last  day  of  such  prior  term. 

87.  French  v.  Wilkins,  17  Vt.  341,  con- 
struing Rev.  St.  c.  26,  §  28. 

88.  Society  for  Propagating  Gospel  v. 
Whitcomb,  2  N.  H.  227,  holding  that  the 
statute  of  limitations  of  Feb.  9,  1791,  as  to 
reviews,  stops  when  the  writ  is  sued  out. 

89.  Howard  v.  Hunt,  17  N.  H.  449. 

90.  Bradstreet  v.  Partridge,  59  Me.  155. 

91.  Bradstreet  v.  Partridge,   61  Me.  335. 

92.  Di  Filippo  v.  Allen,  163  Mass.  528, 
40  N.  E.  856  (holding  that  a  writ  of  review 
brought  ten  months  after  leave  of  court 
obtained  is  not  seasonably  prosecuted,  and 
will  be  dismissed  on  motion,  although  during 
the  greater  part  of  that  period  plaintiff  in 
review,  who  had  left  the  commonwealth  on 
business,  was  detained  abroad  by  illness)  ; 
Quinn  i\  Brennan,  148  Mass.  562,  20  N.  E. 
184  (holding  that  a  writ  not  brought  for 
more  than  a  year  after  leave  granted  was  too 
late  and  was  properly  dismissed). 

93.  Persons  entitled  to  writ  see  supra,  I, 
B,  4. 

94.  Swett  V.  Sullivan,  7  Mass.  342;  Knox 
V.  Knox,  12  N.  H.  352. 

95.  Elwell  i\  Sylvester,  27  Me.  536;  Fling 
V.  Trafton,  13  Me.  295  (holding  that  where 
the  name  of  one  of  two  defendants  is 
stricken  out  on  motion  of  plaintiff's  attorney, 
by  leave  of  court  and  with  the  consent  of 
the  other  defendant,  a  writ  of  review  must 
be  sued  out  in  the  name  of  the  other  de- 
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fendant  alone,  and  a  motion  made  by  the 
original  plaintiff,  at  the  trial  of  the  review, 
to  restore  the  name  stricken  out,  will  not  be 
allowed)  ;  Skillings  v.  Massachusetts  Ben. 
Assoc.,  155  Mass.  581,  30  N.  E.  367;  Carrique 
V.  Bristol  Print  Works,  8  Mete.  (Mass.)  444. 

96.  Elwell  i\  Sylvester,  27  Me.  536  (hold- 
ing that  a  review  of  a  judgment  for  parti- 
tion will  be  granted  only  upon  the  applica- 
tion of  a  party  to  the  original  proceeding,  or 
one  representing  him  in  interest,  and  a 
person  interested  in  the  estate  divided  can- 
not be  admitted  as  a  party  after  partition 
has  been  ordered  and  the  proceedings  finally 
closed)  ;  Skillings  v.  Massachusetts  Ben.  As- 
soc., 155  Mass.  581,  30  N.  E.  367;  Winch  v. 
Hosmer,  122  Mass.  438  (construing  Gen.  St. 
c.  146,  §§  30-38,  and  holding  that  a  writ  of 
review,  like  a  writ  of  error,  must  be  in  the 
name  of  a  party  to  the  original  judgment,  or 
in  the  name  of  those  who  have  by  law  suc- 
ceeded to  his  rights  upon  his  death  or  bank- 
ruptcy ) . 

97.  Winch  v.  Hosmer,  122  Mass.  438. 

98.  Winch  v.  Hosmer,  122  Mass.  438;  Ful- 
ler r.  Storer,  111  Mass.  281. 

99.  Perry  v.  Goodwin,  (>  Mass.  498  (con- 
struing St.  (1786)  c.  66);  Smith  r.  Gilman, 
3  N.  H.  501. 

1.  Paine  v.  Tilden,  20  Vt.  554,  holding  that 
this  will  not  have  the  effect  of  carrying  the 
case  forward  as  to  the  defendants  who  do 
not  review. 

2.  Emerson  v.  Pattee,  1  Mass.  482,  holding 
that  where  one  of  several  defendants  prose- 
cutes a  review  in  the  name  of  all,  and  further 
damages  are  allowed  against  defendants  on 
review,  judgment  for  the  additional  damages 
should  be  entered  against  defendant  prose- 
cuting the  review  and  him  only. 
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does  not  cover  any  judgment  that  may  be  recovered  against  him  on  review.^  On 
the  trial  of  the  review  no  security  is  ordinarily  taken  or  can  be  required  of  either 
party,*  it  being  unnecessary  unless  a  supersedeas  or  stay  of  execution  is  asked/ 
although  the  court  may  in  its  discretion  upon  cause  shown  require  security  for 
costs;  ^  but  since  the  review  does  not  of  itself  operate  as  a  supersedeas  or  stay  of 
execution^  if  such  supersedeas  or  stay  is  desired  a  bond  must  be  given.''  The 
court  may  grant  a  supersedeas  or  stay  of  execution  upon  such  a  bond  being  given/ 
and  in  some  cases  the  statutes  provide  the  form  and  conditions  of  the  bond  to  be 
given."  Proceedings  for  review,  where  a  bond  is  given  to  stay  execution,  must 
be  promptly  brought. ^'^  While  a  bond  is  not  vitiated  because  it  is  not  drawn  in 
strict  conformity  to  the  statute,^^  or  because  it  omits  certain  conditions  prescribed 
by  the  court  if  it  is  still  a  good  bond  under  the  requirements  of  the  statute,^^  yet 
the  sureties  have  a  right  to  insist  upon  a  strict  construction  of  their  written 
contract, and  to  authorize  a  recovery  on  the  bond  a  breach  of  its  conditions 
must  be  clearly  shown. What  will  constitute  a  breach  of  the  bond  so  as  to 


3.  Bell  V.  Bartlett,  7  N.  H.  178. 

4.  Bell      Bartlett,  7  N.  H.  178. 

5.  Creliore  v.  Pike,  47  Me.  435;  Bacon  v. 
Otis,  11  Mass.  407. 

a  Sanford  v.  Candia,  54  N.  H.  419  (hold- 
ing that  where  on  review  plaintiff  is  not  an 
inhabitant  of  the  state,  the  court  may  in 
its  discretion  properly  require  security  for 
costs)  ;  Gale  v.  French,  16  N.  li.  95  (con- 
struing Rev.  St.  c.  191,  §  7,  empowering  the 
court,  upon  cause  shown,  to  order  reason- 
able security  for  costs  to  be  furnished,  and 
holding  that,  on  an  application  for  a  review, 
mere  insolvency  of  petitioner  affords  no 
ground  for  the  exercise  of  the  discretion  con- 
ferred by  such  section,  but  that  such  discre- 
tion might  be  exercised  in  a  cause  in  which 
plaintiff  was  prosecuting  a  review  of  a  suit 
which  had  once  been  decided  against  him). 

7.  Crehore  i\  Pike,  47  Me.  435;  Randall  v. 
Bancroft,  10  Allen  (Mass.)  346;  Bacon  v. 
Otis,  11  Mass.  407. 

8.  Leavitt  v.  Lyons,  118  Mass.  470;  Lehan 
V.  Good,  8  Gush.  (Mass.)  302;  Bacon  v.  Otis, 
11  Mass.  407. 

Substitution  of  bail. — The  county  court  has 
the  power  to  change  bail  taken  for  a  review, 
upon  the  substitution  of  other  sufficient  and 
satisfactory  bail,  and  the  bail  so  substituted 
is  liable  for  the  costs  and  intervening  dam- 
ages accruing  from  the  time  the  review  was 
granted.    Colgate  v.  Hill,  20  Vt.  56. 

Second  stay  of  execution. —  Where  on  a 
petition  for  review  a  stay  of  execution  is 
granted  upon  petitioner  giving  a  bond,  and 
notice  is  ordered  returnable  at  the  same 
term,  and  petitioner  fails  to  serve  the  notice 
as  required,  a  second  stay  of  execution  will 
not  be  granted  where  before  a  second  notice 
would  be  returnable  the  year  within  which 
execution  must  issue  would  expire,  and  the 
successful  party  in  the  original  suit  would 
be  put  to  his  scire  facias  or  an  action  of 
debt  upon  the  judgment.  Nichols  r.  Foster, 
7  Mass.  63. 

9.  See  Whittaker  r.  Berry,  04  Me.  236; 
Crehore  r.  Pil<e,  47  Me.  435;  Leavitt  i\  Lyons, 
118  Mass.  470;  Peaselv  r.  Buckminster,  1 
Tyler  (Vt.)  264. 

Imposing  additional  conditions. — Tn  Massn- 
«lmsetts  the  statutes  formerly  authorized  the 


court  to  impose  such  other  terms  and  con- 
ditions in  addition  to  those  prescribed  by  the 
statute  as  it  might  think  just  and  reason- 
able (Lehan  v.  Good,  8  Cush.  (Mass.)  302)  ; 
but  a  later  statute  prescribing  the  form  of 
bond  omits  this  provision  of  the  earlier  stat- 
ute (see  Leavitt  v.  Lyons,  118  jMass.  470). 

10.  Quinn  v.  Brennan,  148  Mass.  562,  20 
N.  E.  184,  holding  that,  although  the  stat- 
utes do  not  set  any  time  within  which  a 
writ  of  review  must  be  brought,  they  im- 
pliedly require  promptness,  and  a  bond  hav- 
ing been  given  conditioned  that  the  obligor 
"  shall  forthwith  prosecute  a  review  to  linal 
judgment,"  proceedings  begun  more  than  a 
year  thereafter  are  too  late. 

Sickness  is  no  excuse  for  delay,  and  the 
fiict  that  after  his  petition  was  granted 
plaintiff  in  proceedings  for  review  was  forced 
to  leave  the  commonwealth  on  private  busi- 
ness, and  -to  remain  absent  for  several  months 
through  illness,  will  not  excuse  a  failure  to 
prosecute  a  review  to  final  judgment  within 
a  reasonable  time.  Di  Filippo  v.  Allen,  163 
Mass.  528,  40  N.  E.  856. 

But  a  condition  to  prosecute  "  forthwith," 
the  petition  for  review  to  final  judgment  is 
satisfied  by  doing  so  within  sucli  time  as 
the  court  having  jurisdiction  of  the  petition 
may  order,  and  such  condition  is  not  broken 
by  failure  to  take  out  an  order  of  notice 
upon  the  petition  returnable  at  the  next 
term  of  court  as  directed  by  the  original 
order  upon  the  petition,  if  while  the  case  is 
pending  a  new  order  of  notice  is  issued  re- 
turnable at  a  subsequent  term.  Bamforth 
V.  Raddin,  14  Allen   (Mass.)  66. 

11.  Green  r.  French,  1  Allen  (Mass.)  265; 
Bingham  V.  Pepoon,  9  Mass.  239. 

12.  Leavitt  r.  Lyons.  118  :Mass.  470. 

13.  (ireen  r.  French,  1  Allen  (Mass.) 
265. 

14.  Ellis  r.  Pulsifer,  4  Allen  (Mass.)  165. 
holding  that  an  action  will  not  lie  upon  a 
bond  given  by  jdaintiff  in  review,  conditioned 
to  pay  to  defendant  in  review  the  sum  for 
M'hich  judgn\ent  was  rendereil  with  interest 
and  costs  "  in  case  the  former  judgment  shall 
be  allirmed  in  fnll  or  in  part,  and  the  sum 
for  wliicli  judgment  shall  W  rendered,  if 
tiie  said  judgment  shall  be  afiirmed  in  part," 
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authorize  an  action  thereon  necessarily  depends  upon  the  terms  of  its  conditions.^^ 
So  it  may  constitute  a  breach  of  condition  where  the  petition  for  review  is  dis- 
missed or  denied/^  but  not  necessarily  so/^  So  also  it  may  constitute  a  breach 
of  condition  where  plaintiff  in  review  is  nonsuited/^  or  where  the  writ  is  author- 
ized but  is  subsequently  dismissed  because  not  seasonably  prosecuted. The 
extent  of  the  hability  on  the  bond  where  there  has  been  a  breach  thereof  also 
depends  upon  the  terms  of  its  conditions. A  condition  for  the  payment  of 
interest  does  not  include  interest  on  the  costs  of  the  review,^^  and  double  interest, 
secured  by  a  bond  to  review  an  action,  is  to  be  computed  only  to  the  time  of  the 
rendition  of  the  judgment  on  review,  after  which  simple  interest  should  be  charged. 


where  the  record  of  the  proceedings  on  the 
writ  of  review  does  not  show  that  the  former 
judgment  was  affirmed  in  full  or  in  part, 
but  only  a  judgment  that  defendant  in  re- 
view recover  his  costs  of  suit. 

15.  Crehore  v.  Pike,  47  Me.  435;  Green 
V.  French,  1  Allen  (Mass.)  265. 

Original  judgment  affirmed  as  to  one  of 
two  defendants. —  Where  defendants  gave  a 
bond  with  sureties  to  prosecute  a  review  to 
final  judgment,  and  to  "  pay  such  judgment 
as  may  be  recovered  against  them,"  and  on 
review  plaintilf  in  the  original  action  dis- 
continued as  to  one  of  defendants  and  re- 
covered judgment  against  the  other,  which 
was  not  paid,  it  was  held  that  the  sureties 
on  the  bond  were  liable  for  the  amount  of 
the  judgment.  Happenny  v.  Trayner,  111 
Miss.  279. 

Failure  to  enter  review  at  term  specified. — 

Where  defendant  obtains  a  stay  of  execution 
on  giving  a  bond  conditioned  to  procure  a 
writ  of  review  by  causing  the  same  to  be 
entered  at  the  next  term  of  court,  and,  not 
being  able  before  the  expiration  of  the  term 
mentioned  in  the  bond  to  procure  service  of 
the  writ,  alters  it  so  as  to  make  it  return- 
able at  the  next  ensuing  term,  and  serves 
and  enters  it  at  that  term,  the  condition  of 
the  bond  is  broken  by  the  failure  to  enter 
the  writ  at  the  term  specified,  and  his  in- 
ability to  get  service  of  the  writ  is  no  defense 
to  an  action  on  the  bond.  Lehan  v.  Good,  8 
Gush.  (Mass.)  302. 

Condition  to  pay  intervening  damages  and 
additional  costs. —  Where  a  bond  on  review 
is  conditioned  to  pay  "  all  intervening  dam- 
ages occasioned  to  the  adverse  party  by  de- 
lay, with  additional  costs  in  case  judgment 
be  affirmed,"  a  mere  affirmance  of  the  judg- 
ment gives  no  right  of  action  on  the  bond, 
but  it  must  appear  that  intervening  dam- 
ages have  been  sustained  or  additional  costs 
recovered  (Brown  v.  Clark,  27  Vt.  576)  ; 
and  the  fact  that  judgment  is  rendered  for  a 
given  sum  in  damages  and  for  a  given  sum 
for  costs  is  insufficient  to  create  a  liability 
on  the  bond  unless  it  -s  shown  that  such 
costs  were  costs  accruing  after  the  review 
was  entered  (Brown  Clark,  28  Vt.  690); 
and  the  extra  expense  in  procuring  witnesses 
and  employing  counsel  and  the  time  and 
money  necessarily  expended  in  defense  of  the 
suit  are  not  "  intervening  damages "  within 
the  apolication  of  such  condition  (Peasely  v. 
Buckminster,  1  Tyler  (Vt.)  264);  and  if 
there  have  been  additional  costs  but  no  inter- 


vening damages,  only  such  costs  can  be  re- 
covered (Roberts  v.  Warner,  17  Vt.  46). 

16.  Kenney  r.  Burke,  61  Me.  134  (holding 
that  a  denial  of  the  petition  is  a  breach  of 
the  bond  and  that  a  suit  thereon  is  main- 
tainable after  such  denial,  although  before 
such  suit  is  instituted  a  new  petition  and  a 
new  bond  for  the  same  purpose  have  been 
filed  and  a  stay  of  execution  ordered)  ;  Ran- 
dall V.  Bancroft,  10  Allen  (Mass.)  346  (hold- 
ing that  where  a  bond  is  given  by  petitioner 
conditioned  that  he  shall  "  forthwith  prose- 
cute a  review  of  said  action  to  final  judg- 
ment, and  satisfy  such  execution  as  may  be 
issued  against  him  on  the  review,"  and  the 
petition  is  dismissed  upon  the  hearing,  it  is 
a  breach  of  the  condition  of  the  bond ) . 

17.  Roberts  v.  Pepper,  108  Mass.  356^  (hold- 
ing that  where  a  bond  is  given  conditioned 
that  petitioner  shall  prosecute  the  petition 
to  final  judgment  and  pay  costs  and  damages, 
and  the  petition  is  dismissed  without  costs, 
there  is  no  breach  of  the  condition )  ;  Green  v. 
French,  1  Allen  (Mass.)  265  (holding  that 
where  a  bond  is  given  providing  for  the  pay- 
ment of  whatever  shall  be 'due  to  the  obligee 
"  upon  the  judgment  aforesaid,  after  the  final 
judgment  in  review,"  and  no  writ  of  review 
is  granted  but  the  petition  is  dismissed,  there 
is  no  breach  of  condition,  the  order  of  dis- 
missal not  being  a  final  judgment  in  review). 

18.  Hicks  V.  Atkins,  4  Mass.  103,  holding 
that  where  a  bond  is  given  conditioned  to 
prosecute  the  review  to  final  judgment  and 
to  pay  the  damages  and  costs  which  plaintilf 
may  recover  on  review  or  the  original  judg- 
ment and  interest  thereon  in  case  the  review 
should  not  be  so  prosecuted,  and  after  enter- 
ing the  review  such  party  is  nonsuited,  his 
surety  is  liable  for  the  amount  of  the  original 
judgment  with  interest,  the  writ  of  review 
not  having  been  prosecuted  to  final  judgment. 

19.  Quinn  v.  Brennan,  148  Mass.  562,  20 
[N".  E.  184,  holding  that  where  the  bond  is 
conditioned  that  plaintiff  in  review  shall 
"  forthwith  prosecute  a  review  to  final  judg- 
ment," and  because  of  unreasonable  delay  m 
prosecuting  the  writ  it  is  subsequently  dis- 
missed, there  is  a  breach  of  the  condition  of 
the  bond. 

20.  Whittaker  v.  Berry,  64  Me.  236; 
Crehore  v.  Pike,  47  Me.  435;  Roberts  v. 
Warner,  17  Vt.  46. 

21.  Whittaker  i\  Berry,  64  Me.  236. 

22.  Bacon  i\  Otis,  11  Mass.  407.  See  also 
Jenkins  v.  New  England  Mar,  Ins.  Co.,  6 
Mass.  335. 
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In  case  of  a  breacli  of  condition  of  the  bond  an  action  may  be  maintained  thereon 
without  any  prior  issuance  of  execution  against  the  principal  debtor,^^  and  if  there 
has  been  a  breach  of  condition  there  may  be  in  any  event  a  recovery  of  nominal 
damages  and  costs;  but  on  a  judgment  rendered  in  an  action  on  the  bond  the 
court  should  award  execution  for  only  so  much  of  the  penal  sum  as  is  then  due 
and  payable  in  equity  and  good  conscience  for  the  breach  of  the  condition.^^  Bail 
for  a  review  by  defendant  is  not  discharged  by  the  death  of  defendant  where  the 
administrator  appears  and  judgment  is  rendered  in  favor  of  plaintiff .^^ 

E.  Proceedings  to  Procure  Writ  —  l.  Petition  or  Application.  The 
petition  or  application  on  review  must  set  out  the  facts  upon  which  the  party 
rehes  as  a  ground  for  the  relief  asked  for,^^  and  must  allege  facts  sufficient  to  author- 
ize the  court  to  grant  the  same/^  and  to  apprise  respondent  as  to  what  may  be 
necessary  in  the  arrangement  of  his  defense. It  may  be  met  by  plea  or  demurrer,^^ 
and  if  by  plea  a  replication  thereto  may  be  filed.^^  The  court  may,  however, 
permit  an  application  or  petition  for  review  to  be  amended,^^  and  this  notwith- 
standing such  a  period  has  elapsed  since  the  rendition  of  the  original  judgment 
that  a  new  petition  could  not  be  filed.^^  So  a  petition  for  review  may  be  amended 
by  inserting  a  newly  discovered  cause  of  review,  which  existed  at  the  time  of 
filing  the  petition  but  was  not  then  known  to  petitioner,^*  or  the  petition  may 
be  amended  by  inserting  the  names  of  witnesses  to  the  alleged  facts;  but  a  new 
party  cannot  be  introduced  into  a  petition  for  a  review  by  amendment. 

2.  Notice.  No  review  should  be  granted  until  due  notice  has  been  given  to 
the  adverse  party,^^  and  while  the  court  is  not  obliged  to  quash  the  writ  for  want 
of  notice,  but  may  subsequently  hear  the  parties  upon  the  merits  of  the  apphca- 
tion,^^  a  rule  to  show  cause  why  such  writ  should  not  be  quashed  should  ordinarily 
be  granted  upon  affidavit  of  the  adverse  party  that  he  had  no  notice.^^  Where 
the  statute  prescribes  no  particular  form  of  notice,  if  the  parties  interested  have 
substantial  notice  of  the  application,  it  is  sufficient;  and  where  the  statute  does 
not  prescribe  the  manner  in  which  notice  shall  be  given  or  the  term  to  which  it 


23.  Smith  v.  Ingraliam,  22  Vt.  414. 

24.  Brown  v.  Clark,  28  Vt.  690,  holding 
that  in  an  action  on  a  bond  for  review,  of 
which  there  has  been  a  breach,  if  it  appears 
that  the  original  debt  has  been  paid  after 
the  commencement  of  the  suit  but  without 
the  costs,  plaintiff  is  entitled  to  recover  nomi- 
nal damages  and  costs. 

25.  Quinn  v.  Brennan,  148  Mass.  562,  20 
N.  E.  184,  holding  that  where  there  has  been 
a  breach  of  condition  by  failure  promptly  to 
prosecute  the  review  after  leave  granted  but 
plaintiff  in  review  has  satisfied  the  claim 
against  him,  execution  is  properly  awarded 
for  a  merely  nominal  sum  on  the  bond  with 

26^  Hoy  V.  Herrington,  Brayt.  (Vt.)  36. 

27.  Davis  v.  Beebe,  5  Vt.  560. 

28.  Donnell  Hodsdon,  102  Me.  420,  67 
Atl.  143 ;  Thompson  v.  Hinds,  33  Me.  584. 

In  Maine  the  names  of  the  witnesses  to 
prove  newly  discovered  evidence  and  to  what 
each  is  expected  to  testify  must  be  stated  in 
the  petition  upon  oath.  Berry  v.  Lisherness, 
50  Me.  118. 

Grounds  for  review  see  supra,  I,  D. 

29.  Thompson  ?;.  Hinds,  33  Me.  584,  hold- 
ing that  an  application  for  review  on  the 
ground  of  any  alleged  facts  must  name  the 
witnesses  by  whom  the  facts  are  to  be  proved 
and  state  what  particular  facts  each  witness 
is  expected  to  testify  to. 

30.  Davis  v.  Beebe,  5  Vt.  560. 

[108] 


31.  Watson  v.  Joslyn,  29  Vt.  455,  holding, 
however,  that  the  replication  was  bad  on  ac- 
count of  a  departure,  the  introduction  of  new 
parties,  repugnance,  and  want  of  traverse  to 
the  plea. 

32.  Davenport  v,  Holland,  2  Cush. 
(Mass.)  1. 

33.  Davenport  v.  Holland,  2  Cush. 
(Mass.)  1. 

34.  Davenport  v.  Holland,  2  Cush. 
(Mass.)  1. 

35.  Haskell  v.  Hazard,  33  Me.  585,  hold- 
ing that  this  may  be  done  after  the  su- 
persedeas has  been  granted  and  the  bond 
has  been  filed. 

36.  Elwell  V.  Sylvester,  27  Me.  536,  hold- 
ing that  where  a  petition  for  a  review  of  a 
judgment  for  partition  has  been  presented  in 
the  name  of  one  as  guardian  and  in  bolialf  of 
certain  minors,  and  notice  has  been  ordered 
thereon,  and  the  opiiosing  party  lias  ap- 
peared, it  cannot  hv  amended  so  as  to  make 
the  minors  the  petitioners  by  such  person  as 
their  guardian. 

37.  Colby  r.  Dennis.  36  'Me.  0;  Clap  v. 
Joslyn,  1  Mass.  129. 

38.  Clap  r.  Joshni,  1  INlass.  129. 

39.  Clap  r.  Joslvn,  1  IMass  129. 

40.  Eorrill  r.  Simpson.  S  Pick.  (Mass.) 
359,  lioiding  that  where  n  nominal  party'.s  at- 
torney of  record  liad  notice  and  tlie  real  par- 
ties in  interest  were  present,  such  notice  is 
sufiicient. 
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shall  be  made  returnable,  a  notice  allowing  such  time  as  the  law  prescribes  for 
notice  in  other  cases  and  returnable  where  respondent  may  be  heard  is  all  that 
is  required.^^ 

3.  Evidence.  On  an  application  for  review  the  court  should  require  evidence 
to  be  submitted  in  support  of  the  allegations  of  the  petition/^  and  where  respondent 
offers  competent  evidence  in  opposition  to  that  offered  by  petitioner  in  support 
of  his  application,  it  is  error  for  the  court  to  exclude  it.^^  Petitioner  must  estab- 
lish to  the  satisfaction  of  the  court  the  existence  of  grounds  authorizing  the  issu- 
ance of  the  writ/^  but  on  an  application  for  a  review  of  an  action  in  which  peti- 
tioner was  defaulted,  slight  evidence  is  sufficient  to  sustain  the  application.'*^  At 
the  hearing  of  a  petition  for  a  review,  the  petitioner  will  be  confined  to  the  facts 
alleged  in  the  petition/®  and  the  witnesses  named  therein,^^  and  a  witness  will 
be  confined  to  the  matters  set  forth  in  the  petition  to  be  proved  by  him.^^  So 
also  petitioner  will  not  be'  allowed  to  testify  to  facts  known  to  him  at  the  time 
of  the  trial  and  which  the  rules  of  evidence  then  in  force  precluded  him  from 
testifying  to.^^  The  affidavit  of  the  petitioner  for  review  may  be  used  on  the 
hearing  of  the  petition  to  prove  facts  known  only  to  himself,^^  but  affidavits  of 
other  persons  will  not  be  received  in  evidence, nor  will  the  affidavit  of  petitioner 
be  received  except  as  to  facts  known  exclusively  to  himself .^^  A  juror  may  be 
examined  generally  in  support  of  the  verdict  in  the  former  action. 

4.  Hearing  and  Order.    A  petition  for  review  is  not  in  itself  a  review  of  the 


41.  Colby  r.  Dennis,  36  Me.  9. 

42.  Willard  r.  Ward,  3  Mass.  24,  holding, 
however,  that  in  a  case  of  particular  hard- 
ship and  where  petitioner  stipulates  to  pay 
double  costs,  the  court  may  make  a  rule  to 
show  cause  without  affidavits. 

The  legal  costs  which  respondent  may  tax 
in  case  petitioner  fails  of  success  are  not  a 
sufficient  recompense  for  being  compelled  to 
appear  and  answer  to  a  complaint  which 
may  be  idle  and  vexatious.  Willard  r.  Ward, 
3  Mass.  24. 

43.  Richardson  v.  Lloyd,  99  Mass.  475. 

44.  Donnell  v.  Hodsdon,  102  Me.  420,  67 
Atl.  143. 

Newly  discovered  evidence. —  Where  newly 
discovered  evidence  is  relied  on  as  a  ground 
of  review,  it  must  be  established  that  such 
evidence  is  in  fact  new  and  that  it  is  mate- 
rial.   Richardson  v.  Lloyd,  99  Mass.  475. 

Grounds  for  review  see  supra,  I,  D. 

45.  Coffin  V,  Abbot,  7  Mass.  252,  holding 
that  slight  evidence  is  sufficient  to  sustain 
the  petition  because  the  granting  of  the  peti- 
tion is  not  the  trial  of  tlie  cause  but  merely 
a  determination  that  the  petitioner  shall  not 
be  precluded  from  making  a  defense. 

46.  Warren  v.  Hope,  6  Me.  479  (holding 
that  on  an  application  based  upon  the 
ground  of  newly  discovered  evidence,  peti- 
tioner will  not  be  permitted  to  offer  testi- 
mony as  to  any  newly  discovered  evidence 
other  than  that  sta,ted  in  the  petition)  ;  Sim- 
mons V.  Apthorp,  1  Mass.  99  (where  a  review 
was  asked  for  on  the  ground  of  fraud,  and 
the  petitioner  was  confined  to  the  only  alle- 
gations in  his  petition,  namely,  fraud,  and 
there  being  no  evidence  of  fraud,  the  writ 
was  refused ) . 

47.  See  Warren  v,  Hope,  6  Me.  479. 

48.  Berry  v.  Lisherness,  50  Me.  118,  con- 
struing Rev.  St.  c.  89,  §  3,  and  holding  that 
a  witness  cannot  testify  as  to  facts  set  forth 
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in  the  petition,  which  are  to  be  proved  by 
other  witnesses  therein  named. 

49.  Berry  v.  Lisherness,  50  Me.  118,  hold- 
ing that  such  facts  are  clearly  not  newly 
discovered  evidence,  but  a  new  way  to  make 
testimony  available,  which  was  before  known 
but  unavailable;  and  were  this  a  ground  for 
review,  then  upon  every  change  in  the  law 
of  evidence,  or  in  relation  to  competency  of 
witnesses,  revieAvs  might  be  granted. 

50.  Coffin  v.  Abbot,  7  Mass.  252. 

51.  Gray  v.  Moore,  7  Gray  (Mass.)  215 
(holding  that  the  admission  of  such  affidavits 
is  ground  for  an  exception,  for  the  testimony 
of  any  witness  should  be  taken  either  viva 
voce  or  by  deposition,  so  as  to  afford  an  op- 
portunity for  cross-examination)  ;  Coffin  P. 
Abbot,  7  Mass.  252  (holding  that  affidavits 
of  persons  other  than  the  petitioner  will  not 
be  received  as  evidence  on  the  hearing  of  the 
petition,  unless  they  are  presented  in  the 
form  of  regular  depositions  to  be  used  in  the 
trial  of  a  cause) . 

52.  Rogers  v.  Hill,  4  Mass.  349,  holding 
that  an  affidavit  in  support  of  a  petition  for 
review,  alleging  that  since  the  trial  affiant 
had  learned  that  a  certain  witness  would  have 
testified  to  facts  therein  recited  material  to 
his  defense,  and  that  at  the  trial  he  was  igno- 
rant thereof,  is  insufficient  without  the  depo- 
sition or  personal  testimony  of  such  witness 
of  the  facts  to  which  he  will  testify. 

53.  Haskell  v.  Becket,  3  Me.  92  (holding 
that  a  Juror  should  be  called  on  to  explain 
his  own  feelings  and  declarations,  on  an  ap- 
plication for  a  review  on  the  ground  that  such 
juror  was  hostile  to  petitioner,  and  that  such 
juror  had  expressed  a  general  opinion  of  the 
cause  before  the  trial)  ;  Ferrill  v.  Simpson, 
8  Pick.  (Mass.)  359  (holding  that  a  juror 
may  be  called  to  testify  that  a  misappre- 
hension as  to  certain  matters  on  the  former 
trial  had  no  influence  upon  the  verdict). 
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action  named,^*  and  ordinarily  the  only  judgment  that  can  be  rendered  on  such 
petition  is  that  the  writ  be  or  be  not  issued;  with  an  allowance  of  costs, after 
which  all  proceedings  under  the  petition  are  ended. The  court  should  not  grant 
the  application  where  it  does  not  appear  that  any  injustice  was  done  on  the  former 
trial,"  that  a  review  would  be  hkely  to  change  the  result,^^  or  that  anything  in 
the  promotion  of  justice  would  be  gained  thereby;  nor  should  it  be  granted 
merely  to  relieve  petitioner  of  the  results  of  his  own  culpable  negligence/"  So 
also  where  the  writ  is  not  sued  out  as  a  matter  of  right  but  upon  application  to 
the  court,  the  court  may  in  granting  it  impose  such  terms  and  conditions  as  it 
may  deem  reasonable  and  proper, and  a  failure  to  perform  such  conditions  may 
be  pleaded  in  bar  of  the  action  of  review;  but  the  court  may  in  its  discretion 
grant  a  review  without  imposing  any  conditions.®^ 

5.  Effect  of  Proceedings.  A  writ  of  review  does  not  operate  to  vacate  the 
judgment  in  the  original  action,®*  or  even  as  a  supersedeas  or  stay  of  execution,®* 
unless  by  special  order  of  the  court  upon  a  proper  bond  being  given ;  ®®  but  pending 
review,  the  judgment  in  the  original  action  is  not  final  or  conclusive  between  the 
parties,®^  and  pending  review,  the  judgment  in  the  original  action  cannot  be 


54.  Bradstreet  v.  Partridge,  59  Me.  155. 

55.  Davenport  v.  Holland,  2  Cush. 
(Mass.)  1. 

56.  Bradstreet  r.  Partridge,  59  Me.  155. 

57.  Todd  V.  Chipman,  62  Me.  189. 

58.  Trask  v.  Unity,  74  Me.  208;  Todd  v. 
Chipman,  62  Me.  189;  Parker  v.  Currier,  24 
Me.  168,  holding  that  the  court  will  not 
exercise  its  discretion  in  granting  a  writ  of 
review,  when  it  is  satisfied  that  a  review  of 
the  action  would  result  in  a  verdict  similar 
to  the  one  before  returned. 

59.  Weld  V.  Sabin,  20  N.  H.  533,  51 
Am.  Dec.  240;  Emery  v.  Cheslev,  18  N.  H. 
198. 

60.  Pickering  r.  Cassidy,  93  Me.  139,  44 
Atl.  683;  Clark  r.  Brigham,  22  Pick.  (Mass.) 
81. 

The  discretion  of  the  court  should  be  exer- 
cised in  such  a  way  as  to  promote  an  orderly 
and  proper  administration  of  justice,  and 
not  to  encourage  carelessness,  ignorance,  or 
laxity  of  practice  in  the  conduct  of  cases. 
Sylvester  v.  Hubley,  157  Mass.  306,  22  N.  E. 
166. 

61.  Berry  v.  Titus,  76  Me.  285  (where  the 
review  was  granted  so  far  only  as  was  neces- 
sary to  revise  the  assessment  of  damages)  ; 
Jackson  v.  Gould,  72  Me.  335  ( review  granted 
as  a  matter  of  discretion  after  time  for  re- 
view as  a  matter  of  right  had  expired  upon 
condition  that  petitioner  should  waive  the 
right  to  plead  the  statute  of  limitations  in 
defense  of  the  action)  ;  Austin  r.  Dunham,  65 
Me.  533  (holding  that  where  after  a  trial  a 
party  becomes  insane,  and  his  guardian  peti- 
tions for  a  review,  a  review  may  be  granted 
upon  the  condition  that  the  petitioner  will 
sti-pulate  that  no  objection  shall  be  made  to 
the  respondent's  testifying  generally  upon  the 
trial  of  the  case  in  review)  ;  Jones  r.  Eaton, 
51  Me.  386;  Tuttle      Gates,  24  Me.  395. 

Requiring  security  for  costs  see  Sanford 
V.  Candia,  54  N.  H.  419;  and  supra,  II,  D. 

62.  Jones  i\  Eaton,  51  Mo.  3R(;. 

63.  Sherman      Ward,  73  29. 

64.  Barron  v.  Jackson,  42  N.  Tl.  419,  con- 
f?truing  Acts  (1855),  c.  1659,  §  24,  and  Rev. 
St.  c.  192,  and  holding  that  in  this  respect 


it  is  the  same,  whether  brought  as  of  riglit 
or  by  grant  upon  petition. 

65.  Dyer  r.  Wilbur,  48  Me.  287  (constru- 
ing Rev.  St.  c.  89,  and  holding  that  review 
is  not  a  writ  of  error  by  which  a  judgment 
is  reversed,  nullified,  and  rendered  void  ab 
initio,  but  a  remedial  process  to  enable  a 
party  to  correct  wholly,  or  in  part,  a  former 
judgment  by  means  of  a  new  one,  and  super- 
sedeas or  stay  of  execution  of  the  first  judg- 
ment is  only  efl'ected  by  filing  a  bond);  Brown 
r.  Brigham,  5  Allen  (Mass.)  582  (holding 
that  execution  in  the  original  suit  is  not 
stayed  by  proceedings  in  review,  unless  it  be 
by  special  order  of  court,  upon  the  giving  of 
a  proper  bond  by  plaintiff  in  review,  and  if 
no  bond  is  given  the  original  judgment  may 
be  executed  while  the  suit  in  review  is  pend- 
ing) ;  Swett  V.  Sullivan,  7  Mass.  342  (con- 
struing St.  (1784)  c.  10  and  holding  that  if 
the  original  defendant  reviews,  plaintill"  may 
still  execute  his  judgment,  unless  defendant 
gives  bond  to  stay  plaintifi"'s  execution)  ;  Bar- 
ron V.  Jackson,  42  N.  H.  419  (construing 
Acts  (1855),  c.  1659,  §  24,  and  Rev.  St. 
c.  192,  and  holding  that  in  this  respect  it  is 
the  same  whether  brought  as  of  right  or  bj 
grant  upon  petition)  ;  Pike  r.  Pike.  24  N.  II. 
384. 

66.  Dyer  r.  Wilbur,  48  Me.  287;  Brown 
r.  Brigham,  5  Allen  (Mass.)  582. 

Bond  to  procure  stay  of  execution  see  su- 
pra, IT,  D. 

In  New  Hampshire  under  rule  of  court  No. 
48,  wliere  plaintilf  obtains  a  verdict  and  de- 
fendant can  show  tliat  plaintiff  is  insolvent 
or  that  by  reason  of  his  ]iecuniary  condition 
it  would  be  dillicult  to  collect  from  him  the 
sum  by  which  the  damages  might  be  rediictvJ 
upon  the  review  he  is  enlitlovl  to  a  stay  of 
execution  as  a  matter  of  right.  Wiggin  v. 
Janvrin,  47  N.  II.  295. 

67.  llaynes  r.  Ordway.  52  X.  IT.  2S4  (hold- 
ing that  although  technically  the  first  judg- 
ment is  not  reversed  but  a  new  judgment  is 
rendered,  yet  it  is  in  its  nature  and  efi'ect  .so 
far  a  reversal  of  the  former  verdict  as  th<» 
second  verdict  ditTers  from  the  first,  and  is 
substantially,  although  wot  technically.  eitht»r 
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pleaded  in  bar  or  given  in  evidence  as  affecting  the  rights  of  the  parties  thereto 
in  any  other  suit/^ 

F.  Proceedings  on  Trial  of  Review  —  1.  In  General.  The  trial  of  a 
review  is  in  the  nature  of  a  new  and  independent  action  both  as  regards  the  original 
action  and  also  as  regards  the  proceedings  on  the  apphcation  for  the  writ."^^  It 
is  begun  by  the  suing  out  of  the  writ  of  review/^  which  is  the  process  in  this  new 
action/^  and  the  review  cannot  properly  be  said  to  be  pending  until  the  writ  is 
sued  out."^^ 

2.  Writ  or  Process.  A  writ  of  review,  while  termed  a  writ  of  right/*  is  a 
judicial  and  not  an  original  writ/^  and  need  not  be  indorsed/^  but  a  proper  seal 
should  be  affixed  thereto. Defects  in  the  writ  maybe  amended/^  and  the  party 
suing  out  a  writ  of  review,  or  his  attorney,  may  alter  it  at  any  time  before  service 
by  changing  the  return-day.  The  writ  should  recite  briefly  the  former  pro- 
ceedings; but  a  writ  of 'review  will  not  be  dismissed  because  it  does  not  appear 
from  the  writ  itself  what  the  judgment  was  as  regards  all  the  parties  to  the  original 
suit/^  and  in  a  writ  to  review  a  judgment  of  the  court  of  common  pleas,  an  omis- 
sion to  allege  that  the  judgment  was  in  affirmance  of  a  judgment  of  a  justice  of 
the  peace  is  no  variance. A  writ  of  review  will  abate  for  a  mistake  in  the  name 
of  the  place  of  residence  of  one  of  the  parties,  and  a  writ  of  review  sued  out  in 
the  name  of  a  person  not  entitled  thereto  may  be  quashed  on  motion,^*  or  abated 
by  the  court  ex  officio  on  the  discovery  of  the  defect,  and  notice  to  show  cause 
why  a  writ  of  review  should  not  be  quashed  may  be  made  on  an  attorney  of  the 
adverse  party  in  court  without  inserting  the  name  of  the  attorney  in  the  rule  or 
any  special  order  of  the  court  for  service  upon  him.*^  Objections  which  go  merely 
to  the  form  of  the  writ  must  be  made  at  the  return-term  of  the  writ  or  will  be 
held  to  be  waived,^'  and  a  general  appearance  by  defendant,  although  afterward 
withdrawn,  waives  any  error  or  defect  in  the  writ.^^  Where  a  review  is  granted 
pursuant  to  statute,  the  writ  must  be  entered  at  the  next  following  term,  unless 
otherwise  specially  provided  in  the  order  of  court  by  which  the  review  is  granted, 


a  reversal  of  the  former  judgment  or  a  cor- 
rection of  any  errors  that  may  have  occurred 
therein)  ;  Eastman  v.  Amoskeag  Mfg.  Co.,  47 
N.  H.  71  (holding  that  plaintiff's  rights  at 
law  will  not  be  considered  as  established  when 
he  has  obtained  a  judgment  and  the  action 
is  still  pending  under  a  writ  of  review). 

68.  Haynes  v.  Ordway,  52  N.  H.  284. 

69.  Bradstreet  v.  Partridge,  59  Me.  155; 
Barron  v.  Jackson,  42  N.  H.  419;  Badger  v.. 
Gilmore,  37  N.  H.  457. 

70.  Bradstreet  v.  Partridge,  59  Me.  155. 

71.  Bradstreet  v.  Partridge,  59  Me.  155; 
Badger  v.  Gilmore,  37  N.  H.  457. 

72.  Badger  v.  Gilmore,  37  N.  H.  457. 

73.  Badger  f.  Gilmore,  37  N.  H.  457. 

74.  Burrell  v.  Burrell,  10  Mass.  221; 
Badger  v.  Gihnore,  37  N.  H.  457. 

75.  Tracy  i\  Perry,  5  N.  H.  172.  See  also 
Badger  v.  Gilmore,  37  jN.  H.  457.  Compare 
Burrell  v.  Burrell,  10  Mass.  221,  222,  where 
the  court  said :  "  It  is  issued  by  the  officer  of 
the  court,  and  in  that  respect  may  be  re- 
garded as  of  the  nature  of  a  judicial  writ. 
It  is,  however,  sometimes  issued  in  the  form 
of  a  capias  and  attachment,  and  with  the 
same  efficacy,  and  seems  therefore  to  be,  to 
some  purposes,  an  original  writ." 

76.  Tracy  v.  Perry,  5  N.  H.  172,  holding 
that  writs  of  review  are  judicial  writs,  and 
not  original  writs,  within  the  meaning  of  the 
statute  which  requires  such  writs  to  be  in- 
dorsed. 

[11,  E,  5] 


77.  Brewer  v.  Sibley,  13  Mete.  (Mass.)  175, 
holding,  however,  that  the  want  of  a  seal 
is  merely  a  formal  defect  which  is  waived 
if  no  objection  is  made  upon  the  return  of 
the  writ. 

78.  Tilton  v.  Parker,  4  N.  H.  142. 

79.  Plumer  v.  Fogg,  18  N.  H.  559,  hold- 
ing that  a  party,  or  his  attorney,  may  alter 
the  return-day  of  a  writ  of  review  at  any 
time  before  service,  although  after  service 
of  the  writ  it  becomes  a  record  and  can- 
not be  altered  but  upon  motion  and  as  an 
amendment. 

80.  See  Pike  v.  Pike,  24  N.  H.  384. 

81.  Allen  v.  Seaver,  38  Vt  673,  holding 
that  where  a  judgment  in  a  trustee  suit  is 
sought  to  be  reviewed,  the  fact  that  the  writ 
does  not  allege  that  a  judgment  was  ob- 
tained against  the  trustee  furnishes  no 
ground  for  dismissing  the  writ  of  review. 

82.  Anderson  v.  Brown,  10  Gray  (Mass.) 
92. 

83.  Ballard  v.  McLean,  Quincy  (Mass.) 
106. 

84.  Hall  V.  Wolcott,  10  Mass.  218. 

85.  Hall  V.  Wolcott,  10  Mass.  218. 

86.  Clap  V.  Joslyn,  1  Mass.  129. 

87.  Brewer  v.  Sibley,  13  Mete.  (Mass.) 
175,  holding  that  the  omission  of  a  seal  is 
such  a  formal  defect. 

88.  Fay  v.  Hay  den,  7  Gray  (Mass.)  41. 

89.  Hobart  v.  Tilton,  1  Me.  399,  constru- 
ing-St.  (1791)  c.  17. 
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but  if  plaintiff  fails  to  enter  the  writ  at  the  next  term  after  it  is  granted,  the  court 
has  power,  in  its  discretion,  to  allow  it  to  be  entered  at  the  sepond  term.^^  The 
court  to  which  the  writ  should  be  made  returnable  depends  upon  the  provisions 
of  the  statutes. The  writ  must  be  served  personally  upon  such  defendants  in 
review  as  are  residents  of  the  state/"  but  where  such  a  party  lives  outside  of  the 
state  a  good  service  may  be  made  by  leaving  a  copy  of  the  writ  with  his  original 
attorney  of  record. Service  of  the  writ  upon  a  person  not  an  original  party 
according  to  the  record  without  any  leave'  of  court  to  connect  him  therewith  i'^ 
a  mere  nullity.^* 

3.  Pleading.  On  a  review  the  case  is  tried  on  the  original  pleadings,  unless 
an  amendment  is  allowed, but  while  no  new  pleadings  are  necessary, the  court 
may  permit  an  amendment. The  allowance  or  refusal  of  amendments  is,  how- 
ever, within  the  discretion  of  the  court,  and  new  pleadings  must  be  confined 
to  cases  where  such  amendments  would  have  been  allowed  in  the  original  suit.^ 
So  while  the  pleadings  may  be  amended  in  matters  of  form,^  they  cannot  be  so 
amended  as  to  change  the  form  or  cause  of  action,^  or  introduce  a  new  cause  of 
action.*  On  review  matters  arising  since  judgment  in  the  original  cause  cannot 
be  pleaded  in  bar  of  the  maintenance  of  the  suit;  ^  but  if  the  new  matter  avoids 


90.  Look  V.  Ramsdell,  68  Me.  479,  con- 
struing Rev.  St.  c.  89,  §  7. 

91.  Day  v.  Croak,  13  Gray  (Mass.)  461 
(holding  that  a  writ  to  review  a  judgment 
of  the  court  of  common  pleas  granted  by  the 
supreme  judicial  court  is  returnable  to  the 
latter  court,  under  Rev.  St.  c.  99,  §  25)  ; 
Exeter  Bank  v.  Gilman,  8  N.  H.  332  (hold- 
ing that  under  the  New  Hampshire  statute 
of  1832,  a  writ  to  review  a  judgment  of 
the  superior  court  must  issue  from  and  be 
made  returnable  to  the  court  of  common 
pleas) . 

92.  Tilton  v.  Parker,  4  N.  H.  142,  con- 
struing Act  Feb.  9,  1791,  §  14,  and  holding 
that  where  there  were  two  defendants  in 
an  action  sought  to  be  reviewed,  one  of 
whom  was  supposed,  both  in  the  original 
writ  and  in  the  writ  of  review,  to  be  an 
inhabitant  of  the  state,  the  service  of  the 
writ  of  review  on  their  attorney,  who  had 
appeared  in  the  cause,  was  insufficient,  the 
statute  authorizing  such  service  only  as  to 
non-residents. 

93.  Smith  v.  Hill,  45  N.  H.  403. 

94.  Smith  v.  Hill,  45  N.  H.  403, 

95.  Swett  V.  Sullivan,  7  Mass.  342;  Perry 
V.  Goodwin,  6  Mass.  498;  Otis  v.  Currier,  17 
N.  H.  463;  Knox  v.  Knox,  12  N.  H.  352. 

96.  See  Zollar  v.  Janvrin,  49  N.  H.  114, 
6  Am.  Rep.  469;  Otis  v.  Currier,  17  N.  H. 
463. 

97.  See  Frost  v.  Chesley,  Smith  (N.  H.) 
202. 

98.  Bowditch  Mut.  F.  Ins.  Co.  v.  Winslow, 
3  Gray  (Mass.)  415  (construing  Rev.  St. 
c.  99,  §  19,  and  holding  that  amendments 
may  be  ordered  by  the  supreme  court)  ;  Judd 
V.  Buchanan,  4  Mass.  579 ;  Colebrook  r. 
Merrill,  49  N.  H.  213;  Frost  v.  Cheslev, 
Smith  (N.  H.)  202  (construing  St.  (1805) 
c.  90,  providing  that  actions  on  review  shall 
be  tried  on  the  pleas  made  on  the  former 
trial  on  record,  and  holding  that  this  merely 
means  that  no  new  pleadings  shall  be  re- 
quired, and  not  that  no  amendment  of 
the  declaration  may  be  permitted  on  review). 


Compare   Swett  v.    Sullivan,   7  Mass.  342; 
Perry  i-.   Goodwin,   6  Mass.   498;  Bowman 
V.  Whittemore,  1  Mass.  242. 
99.  Colebrook  v.  Merrill,  49  N.  H.  213. 

1.  Foster  v.  Plummer,  3  Cush.  (Mass.) 
381. 

2.  See  Foster  v.  Plummer,  3  Cush.  (Mass.) 
381;  Edgerly  v.  Emerson,  4  N.  H.  147;  Til- 
ton  V.  Parker,  4  N.  H.  142. 

3.  Pearson  v.  Smith,  54  N.  H.  65,  holding 
that  the  form  and  cause  of  action  must  be 
preserved,  and  amendments  must  be  consistent 
with  the  original  declaration,  so  that  the 
court  can  see  that  plaintiff  will  offer  in 
evidence  only  some  matter  for  which  the 
original  action  was  instituted. 

4.  Edgerly  V.  Emerson,  4  N.  H.  147,  hold- 
ing that'  a  set-oft',  being  in  the  nature  of  a 
cross  action  and  a  new  ground  of  action, 
cannot  be  introduced  into  a  cause  on  review 
by  way  of  amendment. 

5.  Foster  v.  Plummer,  3  Cush.  (Mass.) 
381  (holding  that  the  original  defendant 
cannot  on  a  writ  of  review  in  his  defense 
thereto  avail  himself  of  a  discharge  in  in- 
solvency, obtained  in  pursuance  of  proceed- 
ings commenced  since  the  rendition  of  the 
original  judgment  against  him)  ;  Zollar  r. 
Janvrin,  49  N.  H.  114,  6  Am.  Rep.  409  (hold- 
ing that  where  plaintiff  in  tlie  original  ac- 
tion attached  defendant's  property  and  re- 
covered judgment,  and  the  attacliment  was 
dissolved  upon  defendant  giving  bond  to 
prosecute  his  review,  defendant,  plaintiff  in 
review,  cannot  plead  in  bar  to  a  further 
maintenance  of  the  suit  his  discharge  in 
bankruptcy,  granted  subsequently  to  his 
giving  bond  to  dissolve  the  attachment)  ; 
Otis  V.  Currier.  17  N.  H.  463  (holding  that 
on  a  writ  of  review,  a  plea  in  bar  setting 
forth  matter  arising  subsequent  to  the  orig- 
inal judgment  is  irregular,  and  that  such 
idea  is  not  cured  or  strencfthened  bv  a  roji- 
lication)  ;  Burley  r.  Burley,  6  X.'H.  204 
(holding  that  there  is  no  now  matter  which 
can  be  pleaded  by  plaintiff  in  review).  But 
see  Todd  r.  Barton.  117  Mass.  291,  holding 
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plaintiff's  cause  of  action  from  the  beginning,  it  may  be  given  in  evidence  by 
defendant  under  the  general  issue  filed  in  the  original  action.®  It  has  been  sug- 
gested, however,  as  qualification  of  this  rule  that  a  release  of  the  original  judgment 
might  be  pleaded  by  plaintiff  in  review,^  or  that  a  release  of  the  right  of  review 
might  be  pleaded  by  defendant  in  review.^  It  has  been  held  that  there  can  be 
no  demurrer  filed  to  the  declaration  on  review/  and  also  that  while  there  is  no 
right  to  file  a  demurrer,  the  court  may  in  its  discretion  permit  or  refuse  to  permit 
it  to  be  filed.i^ 

4.  Evidence.  Each  party  in  an  action  of  review  is  entitled  to  all  the  evi- 
dence used  on  the  former  trial,  which  at  that  time  was  not  liable  to  any  legal 
objection,  or  which  may  not,  on  the  review,  be  obtained  from  the  same  source  in 
a  better  or  more  authentic  form,"  and  either  party  is  entitled  to  introduce  new 
evidence, although  the  original  pleadings  are  not  amended. On  review,  the 
judgment  rendered  in  the  original  action  is  not  evidence  for  or  against  either 
party;  "  and  where  the  parties  in  the  original  suit  make  an  agreed  case  "for  the 
purposes  of  this  suit,''  such  agreed  case  is  not  admissible  in  the  trial  on  review; 
but  where  an  agreement  is  not  limited  to  the  original  action,  it  is  competent  on 
review  upon  the  question  of  the  amount  in  controversy/®  Where  by  statute 
parties  are  competent  witnesses  in  ordinary  actions,  they  are  not  precluded  from 
testifying  as  witnesses  in  an  action  of  review. ^'^ 

5.  Trial  or  Hearing.  Upon  review  the  action  is  to  be  tried  substantially  as 
if  no  verdict  had  ever  been  rendered, and  upon  the  review  of  a  cause,  decided 


that  where  defendant  prior  to  the  original 
judgment  has  suggested  his  bankruptcy  and 
filed  a  motion  for  a  continuance  to  await  a 
discharge,  he  may,  upon  obtaining  a  review 
of  the  judgment  against  him,  plead  his  dis- 
charge in  bar  of  the  action,  although  it  was 
granted  after  the  rendition  of  the  original 
judgment,  as  in  so  doing  he  merely  perfects 
the  same  defense  which  was  set  up  in  the 
original  action. 

The  reason  for  this  rule  is  that  if  the  ver- 
dict and  judgment  were  originally  right, 
nothing  which  has  since  occurred  can  make 
them  wrong.    Burley      Burley,  6  N.  H.  204. 

6.  Barker  v.  Wendell,  12  N.  H.  119. 

7.  Foster  v.  Plummer,  3  Cush.  (Mass.) 
381,  383,  where  the  court,  although  holding 
that  a  discharge  in  bankruptcy  obtained  sub- 
sequently to  the  original  judgment  could  not 
be  set  up  on  review,  said:  "A  release  of  the 
original  judgment,  which  is  a  voluntary  ex- 
tinguishment of  that  which  constitutes  the 
sub-stratum  of  the  review,  may  stand  on  a 
different  footing." 

8.  Burley  v.^  Burley,  6  N.  H.  204,  205, 
where  the  court  said:  "  We  are  not  aware 
of  any  new  matter  that  can  be  pleaded  by 
a  plaintiff  in  review^  A  defendant  in  review 
may,  perhaps,  plead  a  release  of  the  right 
of  review." 

9.  Eldridge  v.  Bellows,  Smith  (N.  H.)  356. 

10.  Colebrook  v.  Merrill,  '9  N.  H.  213, 
holding  that  in  the  particular  case  the  court 
properly  refused  to  permit  a  demurrer  to  be 
filed. 

11.  Gold  V.  Eddy,  1  Mass.  1  (where  a 
deposition  taken  for  the  original  action  of 
one  who  had  since  become  a  party  to  the 
suit  was  allowed  in  evidence)  ;  Pickering  v. 
De  Rochemont,  60  N.  H.  179  (construing 
Gen.  St.  c.  212,  §  8,  and  c.  215,  §  9,  and 
holding  that  an  auditor's  report,  admissible 
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on  the  original  trial,  is  also  admissible  on 
review ) . 

But  a  certified  copy  of  a  paper  used  and 
filed  upon  the  original  trial  cannot  be  used 
as  of  course  upon  the  review,  and  if  ob- 
jection is  made  thereto  the  original  must  be 
produced.    Belknap  v.  Wendell,  31  N.  H.  92. 

12.  Foster  v.  Plummer,  3  Cush.  (Mass.) 
381;  Perry  v.  Goodwin,  6  Mass.  498. 

13.  Perry  f.  Goodwin,  6  Mass.  498. 

14.  Messer  y.  Swan,  4  N.  H.  481.  See  also 
Good  f.  Lehan,  8  Cush.  (Mass.)  299,  holding 
that  a  judgment  for  plaintiff  in  an  action 
on  a  promissory  note  is  not  priina  facie  evi- 
dence on  review  of  the  execution  of  the  note, 
for  the  note  is  the  foundation  on  which  the 
judgment,  the  superstructure,  rests,  and  to 
receive  the  judgment  as  prima  facie  evidence 
of  the  genuineness  of  the  note  would  be  rely- 
ing on  the  superstructure  to  sustain  the 
foundation. 

15.  Page  V.  Brewster,  58  N.  H.  126,  hold- 
ing that  the  word  "  suit "  is  synonymous 
with  "  action,"  and  a  review  being  in  effect, 
as  well  as  in  form,  a  new  action  to  recover 
in  the  shape  of  damages  vhat,  it  is  alleged, 
has  been  wrongfully  taken  in  the  original 
suit,  the  agreed  case  is  not  evidence  on  review. 

16.  Russell  V.  Babbitt,  60  N.  H.  373,  where 
there  was  an  agreement  by  the  parties  at 
the  original  trial  that  if  plaintiff  was  en- 
titled to  recover  anything,  it  would  be  fifty- 
seven  dollars  and  fifty-five  cents,  and  evi- 
dence of  the  agreement  was  held  competent 
as  to  the  amount  in  controversy,  so  that  the 
action  might  be  referred  without  consent  of 
parties. 

17.  Badger  v.  Gilmore,  37  N.  H.  457. 

18.  Johnson  v.  Atlantic,  etc.,  R.  Co.,  43 
N.  H.  410,  holding  that,  without  such  trial, 
an  error  in  the  former  judgment  cannot  be 
corrected. 
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upon  demurrer  and  resting  upon  the  same  pleadings,  the  court  will  permit  counsel 
to  argue  it  again. Where  there  are  issues  of  law  as  well  as  issues  of  fact  all  the 
issues  may  be  again  tried,  the  issues  of  law  by  the  court,  and  those  of  fact  by  the 
jury;  but  the  questions  to  be  tried  by  a  jury  on  review  must  be  comprehended 
in  the  pleadings  on  which  the  former  trial  was  had.^^  The  jury  may  find  their 
verdict  for  the  original  defendant,  or  for  the  original  plaintiff,  with  greater  or 
less  damages  than  he  recovered  at  the  former  trial;  but  when  the  jury  have 
found  the  amount  of  damages,  they  may  compare  the  amount  with  the  former 
verdict,  and  if  the  difference  is  merely  nominal  and  unsubstantial,  they  may, 
in  their  discretion,  return  a  verdict  for  the  same  amount  as  the  former  verdict. 
The  question  of  jurisdiction  can  be  raised  at  the  hearing  upon  the  writ.^*  It  is 
no  peremptory  ground  for  a  nonsuit,  when  a  plaintiff  has  produced  the  usual 
copies  upon  a  review,  certified  to  be  copies  of  all  papers  used  and  filed  upon  the 
former  trial,  that  a  paper  so  used  is  not  copied. 

6.  Judgment.  The  judgment  rendered  on  a  review  does  not  operate  in  form 
as  a  reversal  of  the  original  judgment, either  in  whole  or  in  part.^^  The  original 
judgment  stands,^^  and  any  proceedings  which  have  been  regularly  taken  there- 
under are  valid,^^  and  the  party  in  whose  favor  it  was  rendered  is  entitled  to 
whatever  he  has  obtained  thereby. On  the  review  a  new  judgment  is  rendered 
which  provides  the  proper  remedy  as  the  rights  of  the  parties  then  appear, and 
the  court  is  not  limited  to  any  particular  form  of  judgment  but  will  render  such 
special  judgment  as  the  just  and  legal  rights  of  the  parties  require. It  has  been 
held  that  on  review  judgment  should  be  rendered  without  regard  to  the  former 
judgment,  and  that  the  second  judgment  is  a  substitute  for  the  first,  which  theie- 


19.  Hazen  y.  Smith,  2  Tyler  (Vt.)  59. 

20.  Perry  v.  Goodwin,  6  Mass.  498. 

21.  Hart  f.  Johnson,  7  Mass.  472,  con- 
struing St.  (1807)  c.  74,  and  holding  said 
statute  not  to  extend  to  actions  on  review, 
and  that  therefore,  where  judgment  was  re- 
covered in  the  original  action  for  seizin  of 
the  demanded  premises,  plaintiff  in  review 
cannot  file  a  claim  for  the  jury  to  inquire 
into  the.  increased  value  of  the  property  on 
axicount  of  betterments,  no  such  allegation  or 
claim  being  included  in  the  original  action. 

22.  Swett  v.  Sullivan,  7  Mass.  342. 
Where  defendant  recovers  judgment  on  a 

set-off  in  the  original  action,  and  plaintiff 
reviev/s. —  Defendant  in  assumpsit  pleaded 
non  assumpsit  and  set-off  and  had  a  verdict 
for  a  balance  of  two  dollars  and  thirty-six 
cents.  He  remitted  two  dollars  and  twenty- 
six  cents  of  the  verdict  and  took  judgment 
for  the  balance.  On  a  reviev/  by  plaintilT, 
defendant  had  a  verdict  for  four  dollars  and 
fifty  cents,  and  it  was  held  that  the  remit- 
titur in  the  original  action  did  not  preclude 
defendant  from  recovering  a  larger  amount 
on  review,  and  that  he  was  entitled  to  execu- 
tion for  four  dollars  and  forty  cents.  Dame 
r.  Twombly,  Smith  (N.  H.)  262. 

23.  Carpenter  r.  Pierce,  13  N.  H.  403. 

24.  Smith  v.  Brown,  130  Mass.  416,  hold- 
ing that  the  objection  that  the  court  had 
no  jurisdiction  to  issue  the  writ  can  be 
raised,  on  the  hearing  of  a  writ  of  review 
in  the  superior  court. 

25.  Belknap  i\  Wendell,  31  N.  IT.  92,  con- 
struing Rev.  St.  c.  192,  §  8,  and  holding  that 
the  court  has,  in  such  a  case,  as  in  otiiers, 
a  discretion  as  to  the  manner  of  conducting 
a  trial  and  ample  power  to  suspend  the  pro- 


ceedings to  give  time  to  supply  any  casual 
omissions,  where  substantial  justice  seems  to 
require  it. 

26.  Whittaker  v.  Berry,  64  Me.  236 ;  Curtis 
V.  Curtis,  47  Me.  525 ;  Ely  r.  Forward,  7 
Mass.  25;  Otis  v.  Currier,  18  N.  H.  85;  Knox 
V.  Knox,  12  N.  H.  352 ;  Hart  c.  Little,  Smith 
(N.  H.)  52.  Compare  Whitton  v.  Bicknell, 
3  Allen   (Mass.)  472. 

If  the  original  action  is  for  the  recovery 
of  land  and  plaintiff  obtains  judgment,  a  re- 
covery by  defendant  upon  review  operates 
more  nearly  like  a  technical  reversal.  In 
such  case  defendant  has  judgment  for  the 
land  or  for  .  the  part  to  which  it  appears  he 
has  title  and  he  has  a  writ  of  possession. 
Otis  V.  Currier,  18  N.  H.  85. 

27.  Curtis  r.  Curtis,  47  Me.  525;  Ely  r. 
Forward,  7  Mass.  25.  Compare  Johnson  v. 
Wetherbee,  3  Pick.  (Mass.)  247. 

28.  Whittaker  r.  Berry,  64  Me.  236;  Otis 
V.  Currier.  18  N.  H.  85;  Knox  r.  Knox,  12 
N.  H,  352;  Hart  r.  Little,  Smith  (N.  H.)  52. 

29.  Dyer  r.  Wilbur.  48  Me.  287;  Curtis 
f.  Curtis,  47  Me.  525;  Drew  r.  Munsoy. 
Smith  (N.  H.)  317;  Haven  r.  Libbey,  Smith 
(N".  H.)  109;  Hodgdon  r.  Lougee.  Smith 
(N.  H.)  104. 

If  the  first  judgment  has  been  satisfied  by 
levy  upon  real  estate,  tlie  levy  is  valid  and 
conveys  a  good  title,  although  snbsoquently 
on  a  review  of  such  judgniout  the  original 
defendant  recovers  a  'judgment  against  the 
original  plaint ifi"  for  a  sum  equal  to  the 
whole  annmnt  of  the  first  judgment.  Curtis 
r.  Curtis,  47  Me.  525. 

30.  Knox  r.  Knox,  12  X.  H.  352. 

31.  Otis  r.  Currier,  IS  X.  IT.  85. 

32.  Fuller    r.    Storer.    Ill     Mass.  281; 
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upon  becomes  inoperative  so  that  no  action  can  be  maintained  thereon;  but 
on  the  contrary  it  is  held  that  this  is  not  necessarily  the  case,^^  but  that  the  original 
judgment  remains  in  force,^^  and  that  the  judgment  rendered  on  review  should 
be  such  as  to  correct  the  error,  if  any,  in  the  former  judgment. So  if  it  is  deter- 
mined that  the  original  judgment  was  correct,  defendant  in  review  merely  takes 
judgment  for  costs,^^  and  the  original  judgment  is  not  affected,^^  and  execution 
may  be  issued  thereon  if  it  has  not  already  been  satisfied.^^  If  the  former  judg- 
ment was  wrong  plaintiff  in  review  will  have  judgment  to  recover  what  he  should 
previously  have  recovered  if  he  is  the  original  plaintiff  and  failed  upon  his  first 
trial,*^  or  to  recover  back  what  was  erroneously  recovered  on  the  first  trial  if  he 
is  the  original  defendant  against  whom  judgment  was  rendered,*^  together  with 
interest  from  the  time  of  payment  if  the  amount  has  been  paid;  but  a  judgment 
on  review  only  gives  a  right  of  restitution  against  some  party  to  the  record. If 
the  original  judgment  was  Jor  plaintiff  and  the  damages  are  increased  on  review, 
he  takes  judgment  for  the  amount  of  the  increase,**  without  regard  to  the  party 
by  whom  the  review  is  brought, and  if  the  damages  are  decreased  the  original 
defendant  takes  judgment  for  the  amount  of  the  decrease,^^  whether  he  has  paid 
the  original  judgment  or  not.*^  If  the  first  judgment  is  for  the  original  plaintiff 
and  the  second  for  the  original  defendant,  and  the  first  has  not  been  satisfied, 
one  may  be  set  off  against  the  other.^^ 

G.  Appeal  or  Other  Proceeding  For  Review  —  l.  Decision  on  Applica- 
tion For  Writ.  Where  an  application  or  petition  for  review  is  addressed  to  the 
discretion  of  the  court,  the  decision  of  the  court  in  granting  or  refusing  the  same 
is  not  ordinarily  subject  to  exception,*^  and  can  be  reviewed  on  exceptions  only 


Carrique  v.  Bristol  Paint  Works,  8  Mete. 
(Mass.)  444. 

33.  Dunlap  v.  Burnham,  38  Me.  112.  See 
also  Whitton  v.  Bicknell,  3  Allen  (Mass.) 
472  (construing  Rev.  St.  c.  99,  §  10,  and 
Gen.  St.  c.  146,  §§  32,  38,  and  holding  that 
an  action  cannot  be  maintained  on  a  recogni- 
zance given  by  a  defendant  arrested  on  an 
execution,  when  the  judgment  upon  which 
the  execution  issued  has  been  reversed  on  a 
review,  a  judgment  of  reversal  being  the 
proper  judgment  on  review  where  the  orig- 
inal judgment  was  erroneous  and  there  has 
been  no  satisfaction  of  it)  ;  Stevens  i".  Sabin, 
20  N.  H.  529. 

34.  Dyer      Wilbur,  48  Me.  287. 

35.  Whittaker      Berry,  64  Me.  236. 

Debt  lies  upon  the  original  judgment,  al- 
though the  result  has  been  partially  re- 
versed on  review.  Hart  v.  Little,  Smith 
(N.  H.)  52. 

36.  Dyer  v.  Wilbur,  48  Me.  287;  Swett 
V.  Sullivan,  7  Mass.  342;  Otis  v.  Currier,  18 
N.  H.  85;  Knox  v.  Knox,  12  N.  H.  352. 

37.  Curtis  f.  Curtis,  47  Me.  525;  Ely  v. 
forward,  7  Mass.  25;  Knox  v.  Knox,  12 
N.  H.  352. 

38.  Dyer  i\  Wilbur,  48  Me.  287. 

39.  Curtis  r.  Curtis,  47  Me.  525;  Ely  v. 
Forward,  7  Mass.  25. 

40.  Otis  f.  Currier,  18  N.  H.  85. 

41.  Curtis  r.  Curtis,  47  Me.  525;  Carrique 
i\  Bristol  Paint  Works,  8  Mete.  (Mass.) 
444;  Ely  v.  Forward,  7  Mass.  25;  Otis  v. 
Currier,  18  N.  H.  85. 

42.  Ordway  v.  Havnes,  54  N.  H.  346. 

43.  Little  V.  Bunee,  7  N.  H.  485,  28  Am. 
Dec.  363,  where  A  lodged  with  B,  as  col- 
lateral security,  a  note  made  by  C  and  payable 
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to  A,  but  not  to  order,  and  B  brought  a  suit 
on  the  note  against  C  in  the  name  of  A, 
and  recovered  judgment  which  was  paid  by 
C  to  B,  and  the  judgment  was  reversed  on 
review,  and  C  sued  B  to  recover  back  the 
amount  of  the  costs,  the  damages  having 
been  paid  by  B,  and  it  was  held  that  the 
action  could  not  be  maintained. 

44.  Whittaker  r.  Berry,  64  Me.  236;  Dyer 
r.  Wilbur,  48  Me.  287;  Andrews  v.  Foster, 
42  N.  H.  376. 

Review  by  one  of  several  defendants. — 
Where  judgment  is  rendered  in  the  original 
action  against  several  defendants  and  a  re- 
view is  brought  by  only  one  of  them,  and 
plaintiff  again  recovers  judgment  but  for  an 
increased  amount,  judgment  should  be  ren- 
dered against  defendant  bringing  the  review 
for  the  damages  found  by  the  last  verdict 
and  the  costs  of  the  review,  and  the  former 
judgment  be  affirmed  to  stand  as  a  joint  judg- 
ment against  all  of  the  original  defendants. 
Emerson  v.  Pattee,  1  Mass.  482. 

45.  Andrews  v.  Foster,  42  N.  H.  376. 

46.  Whittaker  v.  Berry,  64  Me.  236;  Dyer 
V.  Wilbur,  48  Me.  287;  Lincoln  v.  Goulding, 
3  Mass.  234;  Shepard  v.  Hatch,  54  N.  H.  96; 
Otis  V.  Currier,  18  N.  H.  85. 

47.  Shepard  v.  Hatch,  54  N.  H.  96. 

48.  Curtis  v.  Curtis,  47  Me.  525. 

49.  Sherman  i;.  Ward,  73  Me.  29;  York, 
etc.,  E.  Co.  V,  Clark,  45  Me.  151;  Stillman 
V.  Donovan,  170  Mass.  360,  49  N.  E.  628; 
Scituate  Water  Co.  v.  Simmons,  167  Mass. 
313,  45  N.  E.  750;  Stillman  i\  Whittemore, 
165  Mass.  234,  42  N.  E.  1126  (holding  that 
the  denial  of  a  writ  of  review,  based  on  error 
in  the  exclusion  of  evidence,  to  which  peti- 
tioners failed  to  except  through  inadvertence, 
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for  erroneous  rulings  in  regard  to  matters  of  law.^°  The  findings  of  the  court  on 
questions  of  fact  are  also  conclusive  and  cannot  be  reviewed  on  exceptions. 
The  decision  of  the  court  may,  however,  be  reviewed  on  exceptions  for  errors 
in  matters  of  law,^^  as  in  disregarding  the  express  requirements  of  the  statute  as 
to  the  grounds  and  conditions  necessary  for  granting  a  review, or  in  granting 
the  writ  to  a  person  not  entitled  under  the  statute  to  make  application  therefor,-^* 
or  for  error  in  regard  to  the  admission  of  evidence,^^  or  in  regard  to  permitting  or 
refusing  amendments  to  the  petition.^® 

2.  Decision  on  Trial  of  Review.  An  appeal  will  lie  from  the  decision  rendered 
on  the  trial  of  a  review,^^  and  a  judgment  on  a  writ  of  review,  sued  out  as  of  right 
by  a  party  not  entitled  to  it  by  statute,  will  be  reversed  on  a  writ  of  error;  but 
a  decision  of  the  court  on  review  as  to  costs  is  conclusive  and  not  subject  to 
exception. 

H.  Costs  —  1.  On  Application  For  Writ.  On  the  appHcation  for  a  writ  of 
review  it  is  said  that  there  is  no  fixed  rule  as  to  costs,  but  that  the  question  should 
be  determined  by  the  court  upon  the  particular  circumstances  of  each  case.^" 
Where  on  application  for  a  writ  of  review  the  petition  is  dismissed,  the  court  may 
award  costs  to  respondents;  ®^  but  costs  will  not  be  allowed  respondents,  upon 


will  not  be  disturTDed  as  an  abuse  of  dis- 
cretion of  the  judge  to  whom  the  petition 
was  presented)  ;  Todd  v.  Barton,  117  Mass. 
291  (holding  that  it  is  within  the  discretion 
of  the  court,  if  satisfied  that  the  refusal  of  a 
continuance  has  worked  injustice  to  the 
petitioner,  to  grant  him  a  review,  and  that 
such  exercise  of  discretion  is  not  subject  to 
exception)  ;  Boston  i'.  Bobbins,  116  Mass. 
313;  Weeks  v.  Adamson,  106  Mass.  514  (hold- 
ing that  the  decision  of  a  single  justice  of 
the  supreme  court,  refusing  a  review  of  a 
judgment  rendered  in  the  superior  court,  is 
discretionary  and  not  open  to  exception ) . 

50.  Scruton  v.  Multon,  45  Me.  417  (con- 
struing St.  (1857)  c.  77,  §  27,  and  holding 
that  exceptions  will  not  lie  to  the  denial  of 
a  review  by  a  judge  at  nisi  prius,  in  the 
exercise  of  his  discretion,  where  there  is  no 
direction,  opinion,  or  judgment  given  in  mat- 
ter of  law)  ;  Moody  v.  Larrabee,  39  Me.  282; 
Stillman  v.  Donovan,  170  Mass.  360,  49 
N.  E.  628;  Stillman  v.  Whittemore,  165  Mass. 
234,  42  N.  E.  1126;  Svlvester  v.  Hubley,  157 
Mass.  306,  22  N.  E.  166;  Boston  v.  Bobbins, 
116  Mass.  313;  Haves  v.  Collins,  114  Mass. 
54. 

51.  Sturtevant  v.  Bandall,  49  Me.  446 
(holding  that,  upon  a  petition  for  review 
under  Laws  (1859),  c.  94,  the  findings  of 
the  judge  at  nisi  prius  on  questions  of  fact 
are  conclusive,  and  cannot  be  revised  on  ex- 
ceptions) ;  Moody  v.  Larrabee,  39  Me.  282 
(construing  St.  (  1852)  c.  246,  §  13,  and 
holding  that  under  this  statute,  which  pro- 
vides that  all  petitions  for  review  may  be 
heard  by  the  presiding  justice  at  any  term 
held  for  the  trial  of  jury  causes,  subject  to 
exception  on  matters  of  law,  no  exception 
lies  to  the  determination  of  the  judge  as  to 
the  facts  established  by  the  testimony  in 
the  case)  ;  Sylvester  v.  Hubley,  157  Mass. 
306,  22  N.  E.  166. 

52.  Boston  v.  Bobbins,  116  Mass.  313; 
Davenport  v.  Holland,  2  Cush.  (Mass.)  1, 
holding  that  an  order  of  tlie  court  of  com- 
mon pleas,  granting  a  petition  for  writ  of 


review,  is  subject  to  revision  in  the  supreme 
judicial  court  on  exceptions  to  matters  of 
law. 

53.  Donnell  v.  Hodsdon,  102  Me.  420,  67 
Atl.  143. 

54.  Hall  V.  Wolcott,  10  Mass.  218. 

55.  Gray  v.  Moore,  7  Gray  (Mass.)  215, 
holding  that  exceptions  lie  to  the  admission 
of  affidavits  of  witnesses,  other  than  the 
petitioner,  on  the  hearing  of  a  petition  for 
revie\^^  Compare  York,  etc.,  B.  Co.  v.  Clark, 
45  Me.  151. 

56.  Davenport  f.  Holland,  2  Cush.  (Mass.) 
1,  holding,  however,  that  while  the  decision 
of  the  court  was  reviewable  upon  this  ground, 
there  was  no  error  in  allowing  the  petition 
to  be  ameiided. 

57.  Tay  v.  Biage,  37  N.  H.  468. 

58.  Hall  i\  Wolcott,  10  Mass.  218. 

59.  Lunt  V.  Stimpson,  73  Me.  245,  con- 
struing Bev.  St.  c.  89,  §  15,  and  holding 
that  the  judge  who  orders  judgment  for  the 
prevailing  party  in  an  action  of  review  must 
determine  whether,  in  his  opinion,  justice 
requires  that  such  party  should  recover  the 
costs  to  which  he  would  have  been  entitled 
in  the  original  action,  had  he  then  prevailed, 
and  such  determination  cannot  be  reversed 
on  exceptions. 

60.  Ilsley  r.  Knight,  1  Mass,  467,  holding 
that  costs  will  not  be  allowed  petitioner  on 
the  application  for  a  writ  of  review,  although 
the  writ  is  granted,  whore  the  mistake  com- 
plained of  is  the  miscalculation  by  the  clerk 
of  interest  on  a  note  which  petitioner's  coun- 
sel should  have  discovered  at  the  time  it  was 
made. 

61.  Hopkins  r.  Benson.  21  Me.  399.  hold- 
ing that  while  a  petition  for  review  is  not 
an  action  within  the  application  of  the  stat- 
ute allowing  costs  to  the  prevailing  party,  it 
is  within  tlic  niiplicntion  of  another  statute 
authorizing  the  court  in  its  discretion  to 
allow  costs  to  a  person  apjiearing  as  re- 
spondent "on  application  for  a  writ  of  cer- 
tiorari, mandamus  or  quo  warranto.  .  .  . 
[or  fori  i^ny  ^^^^  process." 
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the  dismissal  of  a  petition  for  review,  where  the  petition  does  not  appear  vexa- 
tious, but  is  founded  upon  a  mistake  of  remedy. 

2.  On  Review  —  a.  In  General.  On  a  review  the  prevailing  party  is  ordinarily 
entitled  to  costs  as  in  other  civil  actions,  unless  the  court  in  granting  the  review 
otherwise  orders,®*  but  interest  will  not  be  allowed  on  costs  of  review.®^  It  has 
been  held,  however,  that  if  defendant  reviews  and  merely  succeeds  in  obtaining 
a  slight  reduction  in  the  amount  of  damages  the  court  may  in  its  discretion  limit 
his  costs,®®  and  that  a  party  who  obtains  a  verdict  on  review  by  means  of  a  cer- 
tificate in  bankruptcy,  which  is  in  effect  a  reversal  of  the  original  judgment,  is 
not  entitled  to  recover  costs. ®^  An  indorser  of  the  original  writ  is  not  liable  as 
such  for  the  costs  which  defendant  may  recover  upon  review.®^ 

b.  Costs  of  Original  Action.  Under  some  statutes  it  has  been  held  that  the 
party  prevailing  on  review  is  entitled  to  costs  both  of  the  review  and  also  of  the 


62.  Byrnes  v.  Piper,  5  Mass.  363. 

63.  Dodge  V.  Reed,  40  Me.  331;  Pasche  y. 
Graham,  180  Mass.  157,  61  N.  E.  883; 
Nashua,  etc.,  R.  Co.  v.  Stimpson,  35  N.  H. 
286;  Woodbury  v.  Parshley,  10  N.  H.  392. 

Who  is  the  prevailing  party. —  On  review 
of  an  action  in  which  debt,  damages,  or  land 
is  demanded,  the  party  in  whose  favor  the 
error  in  the  original  judgment  is  corrected 
is  the  prevailing  party  and  is  entitled  to 
costs.  Bruce  i\  Learned,  4  Mass.  614,  con- 
struing St.  (1784)  c.  28,  §  9.  A  review  is 
a  new  action,  and  a  party  who  obtains  in 
it  a  result  more  favorable  to  him  than  that 
of  the  original  action  is  the  prevailing  party. 
Williams  v.  Williams,  133  Mass.  587.  Where 
on  review  a  party  reduces  the  damages  re- 
covered against  him  in  the  original  action, 
he  is  the  prevailing  party  and  entitled  to 
costs.  Dodge  v.  Reed,  40  Me.  331 ;  Billerica 
Vi.  Carlisle,  2  Mass.  158.  Where  judgment 
was  had  against  a  defendant,  who,  as  plain- 
tiff in  review,  pleaded  a  set-off  by  way  of 
amendment,  and  recovered  judgment  thereon 
against  plaintiff  in  the  original  suit,  although 
the  amendment  could  have  been  filed  in  the 
original  action,  the  new  issue  presented 
thereby  was  triable  in  review,  under  the  stat- 
ute, and  therefore  plaintiff  in  review  was 
the  prevailing  party  and  entitled  to  costs. 
Pasche  v.  Graham,  180  Mass.  157,  61  N.  E. 
883.  In  an  action  on  contract  defendant 
filed  a  general  denial,  and  also  a  declaration 
in  set-off,  but  defaulted  and  judgment  was 
entered  against  him  for  one  thousand  dol- 
lars and  costs.  On  review  the  original  plain- 
tiff recovered  one  dollar.  It  was  held  that 
plaintiff  in  review  was  entitled  to  costs, 
even  though  the  sum  recovered  by  the  orig- 
inal plaintiff  was  reduced  by  set-off.  Wil- 
liams f.  Williams,  133  Mass.  587.  A  plain- 
tiff in  review  who  succeeds  in  correcting  an 
error  in  the  former  verdict  against  him  is 
entitled  to  judgment  for  costs,  as  the  pre- 
vailing party,  notwithstanding  the  amount 
of  the  judgment  on  review  is  larger  than 
the  original  verdict,  due  to  the  accumulation 
of  interest.  Kavanagh  v.  Askins,  2  Me.  397. 
Where  plaintiff  in  review  finds  that  he  can- 
not prevail  and  becomes  nonsuited,  /defendant 
in  review  is  the  prevail inor  party  and  en- 
titled to  costs.  Treat  v.  Hathaway,  7  Mass. 
503.  Where  plaintiff  in  the  original  action  re- 
covers damages  in  a  larger  amount  on  review 
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than  he  did  in  the  original  action,  he  is  the 
prevailing  party,  and  is  entitled  to  recover 
costs  of  the  original  action  and  also  the  costs 
of  the  review.  Avery  v.  Holmes,  10  N.  H.  574. 
If  the  party  bringing  the  review  fails  to 
chaiige  the  decision  of  the  case,  so  that  de- 
fendant in  review  is,  upon  the  new  trial,  en- 
titled to  the  same  judgment  that  was  ren- 
dered in  the  first  action,  defendant  in  review 
takes  a  judgment  for  his  costs,  as  the  pre- 
vailing party.  Knox  v.  Knox,  12  N.  H.  352. 
Where,  upon  the  review  of  a  real  action 
brought  by  the  original  demandant,  the  land 
and  improvements  are  each  estimated  by  the 
jury  at  a  less  sum  than  by  the  former  ver- 
dict, the  tenant  is  the  prevailing  party. 
Erving  v.  Pray,  1  Me.  255. 

Several  parties,  plaintiff  or  defendant. —  In 
an  action  for  trespass  for  assault  and 
battery  against  two  defendants,  defendants 
severally  pleaded  not  guilty,  and  the  jury 
found  them  both  guilty  and  assessed  the 
damages  against  them  in  the  sum  of  ten 
dollars.  Plaintiff  reviewed  the  action,  and 
the  jury  brought  in  a  verdict  of  not  guilty 
as  to  one  defendant  and  guilty  as  to  the 
other,  against  whom  they  assessed  damages 
in  the  sum  of  sixteen  dollars.  It  was  held 
that  defendant  found  not  guilty  on  review 
was  the  prevailing  party  and  entitled  to  re- 
cover his  costs,  while  plaintiff  was  entitled 
to  recover  his  costs  against  defendant  found 
guilty.  Galloway  ?;.  Pitman,  3  Mass.  408. 
Where,  in  trespass  against  three,  judgment 
was  rendered  against  all,  and  on  a  review  by 
them  a  verdict  was  rendered  against  two 
only,  the  third,  who  had  paid  no  part  of  the 
first  judgment,  was  allowed  to  tax  the  cost<5 
of  travel  and  attendance  for  himself  and  all 
the  witnesses  used  in  the  defense,  both  on 
the  first  trial  and  on  the  review.  Durgin 
V.  Leighton,  10  Mass.  56. 

64.  See  Pasche  v.  Graham,  180  Mass.  157, 
61  N.  E.  883. 

65.  Whittaker  v.  Berry,  64  Me.  236,  con- 
struing Rev.  St.  (1857)  c.  89,  §§  9,  10. 

66.  Woodbury  v.  Parshley,  10  N.  H.  392, 
393,  decided  under  a  statute  authorizing  the 
court  "  to  limit  and  allow  such  bills  of  costs 
as  law  and  justice  shall  require." 

67.  Foster  v.  Hinckley,  40  Me.  54,  constru- 
in,!T  St.   (1848)   c.  60. 

68.  Sanford  r.  Candia,  54  N.  H.  419. 
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original  action/^  or  that  he  is  so  entitled  unless  the  court  otherwise  orders,'^  while 
under  others  it  has  been  held  that  the  prevailing  party  can  recover  only  the  costs 
of  the  review/^  or  that  he  is  not  entitled  to  costs  of  the  original  action  where  the 
second  judgment  merely  reduces  the  damages  and  is  not  in  effect  a  complete 
reversal  of  the  first. 

Revise.  To  review  or  re-examine  for  correction;  ^  to  review,  alter,  or  a'mend.^ 
(See  also  Revision.) 

Revision.  The  act  of  reexamination  to  correct,  review,  alter  or  amend ;  ^ 
review,  re-examination,  looking  at  again. ^  (Revision:  Board  of,  see  Municipal 
Corporations,  28  Cyc.  318 ;  Taxation.  Of  Assessment,  see  Municipal  Corpora- 
tions, 28  Cyc.  1176.  Of  Insolvency  Proceedings,  see  Insolvency,  22  Cyc.  1355. 
Of  Jury  List,  see  Juries,  24  Cyc.  217.  Of  Sentence,  see  Criminal  Law,  12  Cyc. 
783.  Of  Statute,  see  Statutes.  Repealing  Municipal  Ordinance,  see  Municipal 
Corporations,  28  Cyc.  386  note  79.) 

Revisory.    Having  the  power  or  purpose  of  revision.^    (See  also  Revision.) 

Revival.  The  act  of  reviving,  or  the  state  of  being  revived.^  (Revival: 
Continuance  by,  see  Judgments,  23  Cyc.  1399.  Failure  of  Creditor  to  Revive 
Claim  or  Judgment  Against  Principal  as  Affecting  Discharge  of  Surety,  see  Prin- 
cipal and  Surety,  32  Cyc.  224,  Of  Action  —  As  Subject  of  Mandamus,  see 
Mandamus,  26  Cyc.  203;  By  and  Against  Whom,  see  Abatement  and  Revival, 
1  Cyc.  120;  Appeal  and  Error,  2  Cyc.  710;  On  Death  of  Party,  see  Abatement 
and  Revival,  1  Cyc.  47;  On  Transfer  of  Subject-Matter,  see  Abatement  and 
Revival,  1  Cyc.  116;  To  Redeem  From  Foreclosure  Sale,  see  Mortgages,  27  Cyc. 
1823.  Of  Annuity  on  Death  of  Annuitant,  see  Annuities,  2  Cyc.  470.  Of 
Appeal  on  Death  of  Party,  see  Appeal  and  Error,  2  Cyc.  773.    Of  Attachment 


69.  Durgin  v.  Leighton,  10  Mass.  56  (hold- 
ing that  where  in  the  original  action  judg- 
meait  was  rendered  against  three  defendants 
and  on  review  against  only  two  of  them, 
the  third  defendant  prevailing  on  review  is 
entitled  to  costs  both  of  the  original  action 
and  of  the  review)  ;  Avery  f.  Holmes,  10 
N.  H.  574  (where  the  review  was  prior  to 
the  act  of  1838,  limiting  the  costs  recover- 
ahle  to  those  of  the  review ) . 

70.  Lunt  f.  Stimpson,  73  Me.  245  (holding 
that  in  the  absence  of  any  order  by  the 
court  to  the  contrary  it  must  be  taken  for 
granted  that  in  his  opinion  justice  requires 
that  the  prevailing  party  shall  recover  the 
costs  of  both  actions)  ;  Brown  n.  Cousens, 
51  Me. -301  (construing  St.  (1864)  c.  268, 
and  holding  that  on  review  of  a  suit  by  a 
miarried  woman  after  limitations  have  run 
against  the  suit,  in  giving  judgmeait  against 
th«  original  plaintiff  for  debt  and  costs  and 
interest  thereon,  judgment  will  not  be  en- 
tered for  such  further  sum  as  the  party 
prevailing  in  review  would  have  been  en- 
titled to  recover  as  costs  in  the  original 
cause,  unless  it  appears  that  justice  requires 
f5nch  judgment). 

71.  Taylor  v.  Oilman,  61  N.  H.  636,  hold- 
ing that  the  party  reviewing  never  recovers 
back,  as  costs  or  damages,  the  costs  adjudged 
to  the  other  party  in  the  original  action. 

72.  Billerica  v.  Carlisle,  2  Mass.  158,  hold- 
ing that  where  on  review  by  defendant  the 
original  judgment  is  merely  reversed  in  part 
as  to  damages,  the  costs  of  the  original  ac- 
tion are  not  'affeeted. 

1.  Casey  X).  Earned,  5  Iowa  1,  12. 


2.  Webster  Diet,  [quoted  in  State  v. 
Towery,  143  Ala.  48,  49,  39  So.  309;  Vinsant 
V.  Knox,  27  Ark.  266,  272].  See  also  Fal- 
coner V.  Robinson,  46  Ala.  340,  348. 

"  Revise,  amend,  and  consolidate "  see 
Graham  v.  Muskegon  County  Clerk,  116 
Mich.  571,-572,  74  N.  W.  729.  See  a.lso 
Atty.-Gen.  v.  Parsell,  100  Mich.  170,  173, 
58  N.  W.  839. 

"  Revised  Statutes  "  see  Matter  of  Norton, 
39  N.  Y.  App.  Div.  369,  371,  57  N.  Y.  Suppl.  407. 

3.  Webster  Diet,  [quoted  in  State  v.  King 
County  Super.  Ct.,  9  Wash.  369,  373,  37 
Pac.  489]. 

4.  Century  Diet,  [quoted  in  Goodwin  v. 
Prime,  92  Me.  355,  363,  42  Atl.  785]. 

A  revision  of  statutes  implies  a  reexam- 
ination of  them.  The  word  is  applied  to  a 
restatement  of  the  law  in  a  corrected  or  im- 
proved form.  The  restatement  may  be  with 
or  without  material  change.  A  revision  is 
intended  to  take  the  place  of  the  law  as  pre- 
viously formulated.  By  adopting  it  the  leg- 
islature does  the  same  thing,  in  effect,  as 
when  a  particular  section  is  amended  hy  the 
words  "  so  as  to  read  as  follows."  The  re- 
vision is  a  substitute.  It  displaces  and  re- 
peals the  former  law  as  it  stood,  relating  to 
the  subject  within  it.s  purview.  Cortesy  v. 
Territory,  7  N.  M.  89,  92.  32  Pac.  504. 

"  '  Revision  *  and  *  correction  *  "  see  Tlutche- 
son  r.  Storrio,  92  Tex.  li85.  696.  5'!  S.  W. 
848,  71  Am.  St.  Rep.  884,  45  L.  R.  A.  280. 

5.  Webster  Diet,  [quoted  in  State  r.  King 
(\niiitv  Super.  Ct..  9  \\'a.sli.  369,  373.  37  Pac. 
489].  " 

6.  Webster  Int.  Diet. 

[II,  H,  2,  b] 
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Lien,  see  Attachment,  4  Cyc.  629.  Of  Decree,  see  Equity,  16  Cyc.  500.  Of 
Forfeited  Policy,  see  Fire  Insurance,  19  Cyc.  709;  Life  Insurance,  25  Cyc.  847. 
Of  Indebtedness  Barred  by  Limitation,  see  Limitations  of  Actions,  25  Cyc. 
1325.  Of  Judgment — In  General,  see  Appeal  and  Error,  2  Cyc.  941  note  39; 
Constitutional  Law,  8  Cyc.  823;  Guardian  and  Ward,  21  Cyc.  219  note  77; 
Husband  and  Wife,  21  Cyc.  1585;  Insane  Persons,  22  Cyc.  1243  note  32; 
Judgments,  23  Cyc.  1436;  By  Creditor  After  Termination  of  Lien,  see  Judg- 
MENTS,  23  Cyc.  1440;  Commencement  of  Lien  of  Revived  Judgment,  see  Judg- 
ments, 23  Cyc.  1363;  Continuance  of  Lien  by  Revival,  see  Judgments,  23  Cyc. 
1399;  In  Action  By  or  Against  Executor  or  Administrator,  see  Executors  and 
Administrators,  18  Cyc.  1064;  In  Action  By  or  Against  Husband  or  Wife,  or 
Both,  see  Husband  and  Wife,  21  Cyc.  1585;  In  Justice's  Court,  see  Justices  of 
the  Peace,  24  Cyc.  610,  611.  Of  Lease  After  Waiver,  see  Landlord  and  Tenant, 
24  Cyc.  911.  Of  Liability  For  Rent,  see  Landlord  and  Tenant,  24  Cyc.  1161.  Of 
Lien,  see  Executions,  17  Cyc.  1121;  Maritime  Liens,  26  Cyc.  801;  Mortgages, 
27  Cyc.  1163  note  76,  1165.  Of  Lost  Right,  see  Easements,  14  Cyc.  1185,  1196. 
Of  Mandamus  Proceeding,  see  Mandamus,  26  Cyc.  424.  Of  Maritime  Lien,  see 
Maritime  Liens,  26  Cyc.  801.  Of  Merged  Debt,  see  Judgments,  23  Cyc.  1109 
note  86.  Of  Mortgage  Lien — In  General,  see  Mortgages,  27  Cyc.  1163  note  76; 
On  Sale  by  Mortgagor  to  Mortgagee,  see  Mortgages,  27  Cyc.  1165.  Of  Munici- 
pal Ordinance,  see  Municipal  Corporations,  28  Cyc.  387.  Of  Offense,  see 
Divorce,  14  Cyc.  641.  Of  Partnership  Debts  After  Dissolution,  see  Partner- 
ship, 30  Cyc.  663.  Of  Policy,  see  Fire  Insurance,  19  Cyc.  709,  723;  Life  Insur- 
ance, 25  Cyc.  847.    Of  Preliminary  or  Interlocutory  Injunction,  see  Injunctions, 

22  Cyc.  973.  Of  Proceedings  on  Appeal,  see  Appeal  and  Error,  2  Cyc.  773. 
Of  Right  to  Redeem,  see  Mortgages,  27  Cyc.  1823.  Of  Statutes  —  In  General, 
see  Statutes;  Of  Limitation,  see  Limitations  of  Actions,  25  Cyc.  1363.  Of 
Suit,  see  Attorney  and  Client,  4  Cyc.  938.  Of  Trust  as  a  Separate  Estate,  see 
Husband  and  Wife,  21  Cyc.  1363.  Of  Will,  see  Wills.  Taking  Despositions 
After,  see  Continuances  in  Cmu  Cases,  9  Cyc.  121 ;  Detinue,  14  Cyc.  271.  Taking 
Out  Scire  Facias  For,  see  Judgments,  23  Cyc.  1421.    Time  For,  see  Judgments, 

23  Cyc.  1445.) 

Revive.  To  restore  or  bring  again  to  life;  ^  to  give  life  to  again;  ^  to  bring 
again  to  life,  to  reanimate,  to  renew,  to  bring  into  action  after  a  suspension.^ 

Revivor.  Revival  of  a  suit  which  is  abated  by  the  death  or  marriage  of 
any  of  the  parties. (Revivor:  Bill  of,  see  Equity,  16  Cyc.  363.^^  On  Death  of 
Party,  see  Abatement  and  Revival,  1  Cyc.  47, 82.  On  Transfer  of  Subject-Matter, 
see  Abatement  and  Revival,  1  Cyc.  86.    See  also  Revival.) 

REVOCABILITY.  The  property  of  being  revocable;  revocableness.^^  (Revo- 
cability:  Of  Assignment,  see  Assignments,  4  Cyc.  81  note  96.  Of  Contract, 
see  Commercial  Paper,  7  Cyc.  647.  Of  Power  to  Take  Possession,  see  Chattel 
Mortgages,  6  Cyc.  1051  note  53.) 

Revocation.    Recall.^^    Applied  to  wills,  an  act  of  the  mind,  which  must 


7.  Leman  v.  Cunningham,  12  Ida.  135,  85 
Pac.  212,  214  [quoting  Brier  v.  Traders'  Nat. 
Bank,  24  Wash.  695,  64  Pac.  831];  Thorn- 
hill  V.  Hargreaves,  76  Nebr.  582,  590,  107 
N.  W.  847;  Tacoma  Niat.  Bank  v.  Sprague, 
33  Wash.  285,  288,  74  Pac.  393,  394. 

8.  In  re  Bank  of  Commerce,  153  Ind.  460, 
471,  53  N.  E.  950,  55  N.  E.  224,  47  L.  R.  A. 
489,  where  it  is  said:  "The  syllable  re 
indicates  the  use  of  old  matter  and  the  syl- 
lable vive  means  '  to  give  life  to,'  which 
is  one  of  the  primary  meanings  of  the  word 
'  create.'  " 

9.  Webster  Diet,  [quoted  in  Lindsey  v. 
Lyman,  37  Iowa  206,  207]. 

"  Revived "  is  the  revitalization  of  a  dead 


cause  of  action  and  the  restoring  of  a  lapsed 
period  of  its  statutory  life.  Bullard  v, 
Lopez,  7  N.  M.  561,  566,  37  Pac.  1103. 

10.  Webster  Int.  Diet,  [citing  Blackstone 
Comm.]. 

11.  See  also  Counties,  11  Cyc.  609  note  51. 

12.  Century  Diet. 

13.  Wilmington  City  R.  Co.  v.  Wilming- 
ton, etc.,  R.  Co.,  8  Del.  Ch.  468,  494,  46 
Atl.  12,  where  it  is  said  that  "the  power 
of  revocation "  by  the  legislature  permits 
the  withdrawal  of  a  single  right  or  privilege, 
without  revoking  the  whole  franchise. 

"  Revocation  not  only  means  the  recalling 
of  the  power,  but  may  denote  '  the  vacating  ^ 
of  the  grant  for  cause."    Houston  V.  Hous- 
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be  demonstrated  b}^  some  outward  and  visible  sign;^''  an  act  by  which  the  will 
ceases  to  have  any  effect  or  efficacy ;  an  act  of  the  mind,  which  must  be  dem- 
onstrated by  some  outward  and  visible  sign  or  symbol  of  revocation;  ^®  an  act 
done  by  the  party  by  which  he  recalls  his  will ;  anything  which  renders  a  bequest 
inoperative  at  the  testator's  death. In  reference  to  a  grant,  the  recalling  of  the 
power,  the  vacating  of  the  grant  for  cause.^^  (Revocation:  Acts  Amounting  to, 
see  Commercial  Paper,  7  Cyc.  648  note  27.  And  Defeasance  of  Warrant  of 
Attorney,  see  Judgments,  23  Cyc.  707.  And  Impeachment  of  Discharge,  see 
Bankruptcy,  5  Cyc.  410.  Assignment,  Affected  by,  see  Assignments,  4  Cyc.  81. 
By  Assignor,  see  Assignments  For  Benefit  of  Creditors,  4  Cyc.  210  note  10. 
By  Drawer,  see  Commercial  Paper,  7  Cyc.  651  note  57.  By  Guarantor,  see 
Guaranty,  20  Cyc.  1479.  Effect  of,  see  Adoption  of  Children,  1  Cyc.  929. 
Effect  of  Failure  to  Exercise  Power  of  in  Deed,  see  Husband  and  Wife,  21  Cyc. 
1156  note  1.  Injunction  Against,  see  Foreign  Corporations,  19  Cyc.  1288. 
Mandamus  —  As  Remedy  to  Revoke  License,  or  to  Prevent  or  Set  Aside  Revo- 
cation, see  Mandamus,  26  Cyc.  290;  To  Compel  Action  on  Petition  For,  see 
Intoxicating  Liquors,  23  Cyc.  159.  Of  Abandonment  For  Constructive  Total 
Loss  Under  Marine  Insurance  Policy,  see  Insurance,  26  Cyc.  704.  Of  Acceptance 
of  Bill  of  Exchange,  see  Commercial  Paper,  7  Cyc.  774.  Of  Advancement,  see 
Descent  and  Distribution,  14  Cyc.  173.  Of  Agency  —  In  General,  see  Prin- 
cipal and  Agent,  31  Cyc.  1294;  Of  Factor  and  Broker,  see  Factors  and  Brokers, 
19  Cyc.  117,  192  note  93,  193  note  99.  Of  Agreement  —  As  to  Custody  or  Control 
of  Child,  see  Parent  and  Child,  29  Cyc.  1592;  Of  Adjoining  Owners  as  to  Party- 
Wall,  see  Party- Walls,  30  Cyc.  776.  Of  Agreement,  License,  or  ImpUed  Grant 
of  Rights  of  Way  of  Railroads,  see  Railroads,  33  Cyc.  156.  Of  Allowance  to 
Surviving  Wife,  Husband,  or  Children  From  Decedent's  Estate,  see  Executors 
AND  Administrators,  18  Cyc.  404.  Of  Antenuptial  Contract,  see  Husband  and 
Wife,  21  Cyc.  1265.  Of  Appointment  —  As  Removal  of  Disqualification,  see 
Judges,  23  Cyc.  598;  Of  Agent,  see  Foreign  Corporations,  19  Cyc.  1256  note  61 ; 
Of  Ancillary  Administrator,  see  Executors  and  Administrators,  18  Cyc.  1226; 
Of  Guardian,  see  Guardian  and  Ward,  21  Cyc.  50.  Of  Assent  to  Legacy  or 
Devise,  see  Executors  and  Administrators,  18  Cyc.  601.  Of  Assignment,  see 
Assignments,  4  Cyc.  81 ;  Assignments  For  Benefit  of  Creditors,  4  Cyc.  209. 
Of  Auctioneer's  License,  see  Auctions  and  Auctioneers,  4  Cyc.  1040.  Of 
Authority  —  In  General,  see  Alterations  of  Instruments,  2  Cyc.  153,  169  note 
36;  Auctions  and  Auctioneers,  4  Cyc.  1042;  Factors  and  Brokers,  19  Cyc. 
221;  Of  a  General  Agent,  see  Fire  Insurance,  19  Cyc.  593  note  83;  To  Sue,  see 
Appeal  and  Error,  2  Cyc.  685  note  68.  Of  Bond,  see  Bonds,  5  Cyc.  776.  Of 
Certificate  or  License  —  To  Practise  Medicine,  see  Physicians  and  Surgeons, 
30  Cyc.  1555;  To  Teach  School,  see  Schools  and  School-Districts.  Of  Charter 
or  Franchise,  see  Railroads,  33  Cyc.  73.  Of  Check  by  Drawer  Before  Payment, 
see  Banks  and  Banking,  5  Cyc.  540.  Of  Commercial  Paper,  see  Commercial 
Paper,  8  Cyc.  294.  Of  Composition  Deed,  see  Insolvency,  22  Cyc.  1329.  Of 
Consent  of  —  Local  Authorities  as  to  Legislative  Control  of  Municipality,  see 
Municipal  Corporations,  28  Cyc.  297;  Property-Owner,  see  Intoxicating 
Liquors,  23  Cyc.  129  note  37.  Of  Dedication,  see  Dedication,  13  Cyc.  489.  Of 
Deed  by  Grantor,  see  Deeds,  13  Cyc.  720.    Of  Delivery  by  Mail,  see  Commercial 


ton  City  St.  R.  Co.,  83  Tex.  548,  557,  19 
S.  W.  127,  29  Am.  St.  Rep.  679. 

Death  of  one  plaintiff  in  a  cause  referred 
is  not  a  revocation  of  the  authority  of  the  ref- 
erees.   Freeborn       Deiinian,  8  N.  J.  L.  110. 

Distinguished  from  "  alteration  "  see  Miles' 
Appeal,  68  Conji.  237,  245,  36  Atl.  39,  36 
L.  R.  A.  176;  Esclibacli  v.  Collins,  61  Md. 
478,  499,  48  Am.  Rep.  123. 

14.  Woodruff  V.  Hundley,  127  Ala.  640,  654, 
29  So.  98,  85  Am.  St.  Rep.  145. 


15.  Carter  f".  Thomas,  4  ^lo.  341,  342. 

16.  Graham  r.  Bureh,  47  Minn.  171,  174, 
49  N.  W.  697,  28  Am.  St.  Rop.  339  [quotim] 
]^an  V.  Brown,  4  Cow.  483,  15  Am.  Dec.  395]  : 
Warner  v.  Warner,  37  Vt.  356,  365. 

17.  Lathrop  r.  Dunlop.  4  Uun  (X.  Y.) 
213.  215. 

18.  Lanjxdon  r.  Astor.  16  N.  V.  9.  39. 

19.  Houston  Houston  Citv  St.  R.  Co., 
83  Tex.  548,  557,  19  S.  W.  127,  29  Am.  St. 
Rep.  679. 
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Paper,  7  Cyc.  684  note  63.  Of  Devise,  see  Conversion,  9  Cyc.  851.  Of  Discharge, 
see  Insolvency,  22  Cyc.  1341.  Of  Easement,  see  Easements,  14  Cyc.  1196. 
Of  Emancipation  of  Child,  see  Infants,  22  Cyc.  517  note  42;  Parent  and  Child, 

29  Cyc.  1675.  Of  Execution  of  —  Bond,  After  DeHvery,  see  Appeal  and  Error, 
2  Cyc.  917  note  90;  Power,  see  Powers,  31  Cyc.  1143.  Of  Executive  Order, 
see  Indians,  22  Cyc.  146  note  34.  Of  Franchise,  see  Corporations,  10  Cyc. 
1087;  Monopolies,  27  Cyc.  897.  Of  Gift,  see  Gifts,  20  Cyc.  1212,  1227,  1243; 
Husband  and  Wife,  21  Cyc.  1294  note  29;  Parent  and  Child,  29  Cyc.  1660. 
Of  Grant  of  —  Lands  by  United  States  in  Aid  of  Railroads,  see  Public  Lands, 
32  Cyc.  978;  Public  Aid  to  Railroads,  see  Railroads,  33  Cyc.  86;  Swamp  and 
Overflowed  Lands,  see  Public  Lands,  32  Cyc.  924.  Of  Guaranty,  see  Guaranty, 
20  Cyc.  1479.  Of  Guardian's  Appointment,  see  Guardian  and  Ward,  21  Cyc. 
50.  Of  Guardianship,  see  Insane  Persons,  22  Cyc.  1150  note  88.  Of  Indorse- 
ment of  Negotiable  Instrujnent,  see  Commercial  Paper,  7  Cyc.  799.  Of  Insolvent's 
Discharge,  see  Insolvency,  22  Cyc.  1339.  Of  Insurance  Agent's  Power  to  Con- 
tract, see  Insurance,  22  Cyc.  1429.  Of  Letters  —  On  Restoration  of  Reason, 
see  Insane  Persons,  22  Cyc.  1146;  Testamentary  or  of  Administration,  see 
Executors  and  Administrators,  18  Cyc.  151.^^  Of  License  —  For  Occupation 
or  Privilege  in  General,  see  Licenses,  25  Cyc.  625;  In  Respect  of  Real  Property, 
see  Licenses,  25  Cyc.  645;  Of  Foreign  Insurance  Company,  see  Insurance,  22 
Cyc.  1393;  Mandamus,  26  Cyc.  233  note  28;  Of  Pilot,  see  Pilots,  30  Cyc.  1612; 
To  Sell  Liquor,  see  Intoxicating  Liquors,  23  Cyc.  72,  155;  To  Surrender  Lease, 
see  Landlord  and  Tenant,  24  Cyc.  1367  note  49;  To  Use  Patent,  see  Patents, 

30  Cyc.  961;  When  Compelled  by  Mandamus,  see  Mandamus,  26  Cyc.  290.  Of 
Marriage  Settlement,  see  Husband  and  Wife,  21  Cyc.  1265.  Of  Mining  License, 
see  Mines  and  Minerals,  27  Cyc.  692.  Of  Monopoly,  see  Monopolies,  27  Cyc. 
897.  Of  Negotiable  Instrument,  see  Commercial  Paper,  8  Cyc.  294.  Of  Note 
by  Death,  see  Commercial  Paper,  7  Cyc.  726  note  13.  Of  Offer  —  In  General, 
see  Contracts,  9  Cyc.  283,  333  note  31;  By  Commencement  of  Suit,  see  Com- 
promise and  Settlement,  8  Cyc.  513  note  40;  Or  Acceptance,  see  Contracts, 
9  Cyc.  283,  288.  Of  Order  —  Appointing  Receiver,  see  Receivers,  ante^  p.  158; 
By  Drawer  of  Check,  see  Banks  and  Banking,  5  Cyc.  410;  For  Calling  of  a  Special 
Term,  see  Courts,  11  Cyc.  731;  For  Payment  of  Money,  see  Commercial  Paper 
7  Cyc.  647 ;  Of  Adoption,  see  Adoption,  1  Cyc.  928 ;  Of  Allowance,  see  Appeal  and 
Error,  2  Cyc.  814;  Of  Court,  see  Judgments,  23  Cyc.  837  note  95;  Of  Reference, 
see  References,  ante,  p.  801.  Of  Pardon,  see  Pardons,  29  Cyc.  1569.  Of  Parol 
Gift  of  Land  Inter  Vivos,  see  Gifts,  20  Cyc.  1212.  Of  Permit,  see  Foreign  Cor- 
porations, 19  Cyc.  1287;  Municipal  Corporations,  28  Cyc.  748.  Of  Power  — 
In  General,  see  Powers,  31  Cyc.  1051;  Of  Sale  in  Mortgage,  see  Mortgages,  27 
Cyc.  1452;  Of  Sale  of  Property  Pledged,  see  Pledges,  31  Cyc.  873.  Of  Previous 
Will,  and  Homologation  of  Will,  see  Joinder  and  Splitting  of  Actions,  23  Cyc.  435 
note  11.  Of  Probate  of  Will,  see  Wills.  Of  Promise  to  Accept  Bill  of  Exchange, 
see  Commercial  Paper,  7  Cyc.  774.  Of  Release  of  Claims  Against  Assigned 
Estate,  see  Assignments  For  Benefit  of  Creditors,  4  Cyc.  209.  Of  Request 
Not  to  Sue,  see  Commercial  Paper,  7  Cyc.  923  note  82.  Of  Respite  in  Insolvency 
Proceedings,  see  Insolvency,  22  Cyc.  1332.  Of  Right  —  To  Continue  Improve- 
ment, see  Improvements,  22  Cyc.  10;  To  Use  Streets,  see  Municipal  Corpora- 
tions, 28  Cyc.  889.  Of  Rule,  AppUcation  For,  see  Justices  of  the  Peace,  24 
Cyc.  414  note  93.  Of  Spanish,  Mexican,  or  French  Land  Grants,  or  Claims  to 
Confirmation  Thereof,  see  Public  Lands,  32  Cyc.  1196.  Of  Submission,  see 
Arbitration  and  Award,  3  Cyc.  610;  Joinder  and  Splitting  of  Actions,  23 
Cyc.  407  note  84,  417  note  61.  Of  Subscription  —  Generally,  see  Subscriptions; 
To  Corporate  Stock,  see  Corporations,  10  Cyc.  385.  Of  Surrender  of  Insurance, 
see  Fire  Insurance,  19  Cyc.  649;  Life  Insurance,  25  Cyc.  785.  Of  Trust,  see 
Trusts.  Of  Unaccepted  Offer  to  Guaranty,  see  Guaranty,  20  Cyc.  1404.  Of 
Waiver  of  Exemption,  see  Exemptions,  18  Cyc.  1455;  Homesteads,  21  Cyc. 

20.  See  also  Commercial  Paper,  8  Cyc.  80  note  96. 
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614.  Of  Warrant  —  For  Surrender  of  Fugitive  From  Justice,  see  Extradition, 
19  Cyc.  95;  Or  Power  of  Attorney  to  Confess  Judgment,  see  Judgments,  23  Cyc. 
707.  Of  Will,  see  Limitations  of  Actions,  25  Cyc.  1346  note  32;  Wills.  Of 
Withdrawal  of  Lands  Granted  by  United  States  in  Aid  of  Railroads  From  Public 
Entry  or  Sale,  see  Public  Lands,  32  Cyc.  974.  Payment  Without  Notice  of, 
see  Commercial  Paper,  7  Cyc.  1031  note  58.  Power  of  Legislature  to  Make 
Provisions  For,  see  Intoxicating  Liquors,  23  Cyc.  80.  Reservation  of  Power 
of  —  In  General,  see  Fraudulent  Conveyances,  20  Cyc.  560;  As  Affecting 
Validity  of  Assignment,  see  Assignments  For  Benefit  of  Creditors,  4  Cyc. 
210;  As  Rendering  Conveyance  Fraudulent,  see  Fraudulent  Conveyances,  20 
Cyc.  560.  Right  of,  see  Licenses,  25  Cyc.  645.  Rights  Terminated  by,  see 
Licenses,  25  Cyc.  625.  Sale  of  Liquors  After,  License  Revoked,  see  Intoxi- 
cating Liquors,  23  Cyc.  187  note  64.) 

Revoke.  To  annul ;^^  to  recall,  to  take  back,  to  repeal;  to  recall  what  one 
has  done  or  promised. Applied  to  a  testamentary  disposition,  to  annul  it,  so 
that  in  legal  contemplation  it  ceases  to  exist  and  becomes  as  inoperative  as  if  it 
had  never  been  written.^^    (See  also  Revocation,  ante,  p.  1724.) 

Revolt.  An  open  rebellion  or  mutiny  of  the  crew  against  the  authority 
of  the  master,  in  the  command,  navigation,  or  control  of  the  ship;  an  usurpation 
of  the  authority  and  command  of  the  ship,  and  an  overthrow  of  that  of  the  master 
or  other  commanding  officer;  something  like  rebellion  or  resistance  to  lawful 
authority.^^  (Revolt:  In  General,  see  Insurrection,  22  Cyc.  1451.  And 
Restoration  of  Legitimate  Government,  see  International  Law,  22  Cyc.  1730 
note  14.    Of  Seaman,  see  Seamen.) 

Revolution,  a  term  which,  when  used  in  reference  to  government,  has 
a  positive  and  qualified  meaning.  When  employed  in  the  first,  it  supposes  a 
radical  change  of  the  whole  system  and  structure  of  the  government ;  when  in  the 
latter,  it  conveys  the  idea  of  modification  only.^^  (Revolution:  Generally,  see 
Insurrection,  22  Cyc.  1451.  In  ChiH,  see  International  Law,  22  Cyc.  1716 
note  56.  Publisher  of  an  Article  Instigating,  see  Constitutional  Law,  8  Cyc. 
892  note  25.  Recognition  of  Independence  on  Belligerency,  and  Accession  of 
New  Government,  see  International  Law,  22  Cyc.  1714.) 

Revolutionist.  See  International  Law,  22  Cyc.  1752  note  86,  1753 
note  92. 

Revolver.^**    See  Weapons. 


21.  Eschbach  v.  Collins,  61  Md.  478,  499, 
48  Am.  Rep.  123. 

"To  revoke"  sometimes  denotes  the  right 
to  annul,  rescind,  or  abolish.  Webster  Diet. 
Yquoted  in  Houston  v.  Houston  City  St.  R. 
Co.,  83  Tex.  548,  557,  19  S.  W.  127,  29  Am. 
St.  Rep.  079]. 

22.  In  re  Morrow,  204  Pa.  St.  484,  486,  54 
Atl.  342;  Sloan's  Appeal,  168  Pa.  St.  422, 
430,  32  Atl.  42,  47  Am.  St.  Rep.  889. 

"  Revoked  "  is  a  word  applied  to  an  order 
of  removal,  and  it  is  said  to  import  that 
an  order  is  in  force  until  it  is  recalled. 
Taber  v.  New  Bedford,  177  Mass.  197,  199, 
58  N.  E.  640. 

23.  Langdon  f.  Astor,  16  N.  Y.  9,  39. 

24.  Gardiner  v.  Gardiner,  65  N.  H.  230, 
231,  19  Atl.  651,  8  L.  R.  A.  383.  See  also 
Langdon  v.  Astor,  3  Duer  (N.  Y.)  477,  561. 

25.  U.  S.  v.  Haines,  26  Fed.  Cas.  No. 
15,275,  5  Mason  272;  U.  S.  Hemmer,  26 
Fed.  Cas.  No.  15,345,  4  Mason  10,5,  260. 

26.  U.  S.  V.  Haines,  20  Fed.  Cas.  No. 
15,275,  5  Mason  272. 

As  for  example,  where  the  crew,  or  any 


part  of  them,  throw  off  all  obedience  to  the 
commander  and  forcibly  take  possession  of 
the  vessel,  by  assuming  and  exercising  the 
command  and  navigation  of  her,  or  by  trans- 
ferring their  obedience  from  the  lawful  com- 
mander to  one  who  has  usurped  the  command. 
U.  S.  V.  Haskell.  26  Fed.  Cas.  No.  15.321. 
4  Wash.  402. 

27.  U.  S.  v.  Hemmer,  26  Fed.  Cas.  No. 
15,345,  4  Mason  105,  where  it  is  said: 
"  Wlierever  tlio  crow,  or  any  part  there<tf, 
take  possession  of  tlie  vessel  against  the  will, 
and  in  defianoe  of  tho  authority  of  the  mas- 
ter, or  put  another  person  in  command,  and 
control  her  navigation  against  his  will  or 
orders  .  ,  .  any  act  done  witli  intent  to 
accomplish  such  an  object  is  an  ondoavor  to 
commit  a  revolt." 

28.  Reg.  r.  ISfcGregor.  1  C.  &  K.  429,  431, 
47  F.  C'  L.  429. 

29.  MclNTullen  r.  Hodge.  5  Tox.  34.  75, 
Avhere  it  is  said:  "The  Revolution  of  Toxa:? 
was  clearly  of  the  last  descri jition;" 

30.  Revolvers  as  personal  baggage  see 
Carriicrs,  I)  Cyc.  666  note  32. 
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B.  Offer  of  Reward,  1731 
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a.  In  General,  1731 

b.  Subject-Matter,  Terms,  and  Conditions,  1731 

(i)  'In  General,  1731 
(ii)  Particular  Services,  1732 

2.  Who  May  Make  Offer,  1733 

a.  In  General,  1733 

b.  Private  Corporation,  1733 

c.  Municipal  Corporation,  1734 

(i)  In  General,  1734 
(ii)  Personal  Liability  of  Officials,  1735 

d.  State,  1735 

e.  Agent,  1736 

3.  To  Whom  Offer  May  Be  Made,  1736 

4.  Manner  of  Making  Offer,  1736 

5.  Revocation  of  Offer,  1737 

a.  In  General,  1737 

b.  After  Performance  or  Part  Performance,  1737 

6.  Lapse  of  Offer,  1737 

C.  Acceptance  of  Offer  of  Reward,  1738 

1.  Who  May  Accept,  1738 

2.  Notice  of  Acceptance,  1738 

3.  Time  of  Acceptance,  1738 

4.  Effect  of  Acceptance,  1739 

5.  What  Constitutes  Acceptance,  1739 

D.  Consideration,  1739 

1.  Necessity,  1739 

2.  What  Is  a  Valid  Consideration,  1739 

E.  Illegality,  1739 

1.  In  General,  1739 

2.  Intent,  Interest,  or  Motive  of  Offerer,  1740 

3.  Prizes  and  Premiums,  1740 

F.  Construction  of  Offer,  1741 

1.  General  Rules  Applicable,  1741 

2.  Past  or  Future  Offenses,  1742 

3.  Statutory  Rewards,  1742 

G.  Performance  of  Service,  1742 

1.  Necessity,  1742 

2.  ^Time  o/  Performance,  1742 

a.  /n  General,  1742 

b.  Commenced  Prior  to  Offer,  1742 

3.  TF/ia^  Constitutes  Performance,  1743 

a.  7n  General,  1743 

b.  Substantial  Performance,  1743 
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c.   Under  Offers  For  Particular  Services,  1743 
(i)  Information,  1743 

(a)  In  General,  1743 

(b)  Furnishing  Part  of  Information,  1744 

(c)  Informant  as  Witness  or  Prosecutor,  1744 

(d)  Conviction  Not  Necessary,  1744 

(e)  To  Whom  Information  to  Be  Given,  1744 

(f)  Motive  of  Informant,  1744 
(ii)  Arrest,  1745 

(a)  In  General,  1745 

(b)  As  to  Person  Arrested,  1745 

(c)  Illegality  of  Arrest,  1746 

(d)  Necessity  of  Conviction,  1746 

(e)  Voluntary  Surrender  of  Offender,  1746 
(ill)  Arrest  and  Delivery,  1746 

(iv)  Arrest  and  Conviction,  1746 

(a)  In  General,  1746 

(b)  What  Is ''Conviction,'"  17^7 

(1)  In  General,  1747 

(2)  Secured  by  Other  Evidence,  1748 

(c)  Claiming  and  Receiving  Witness^  Fees,  1748 
(v)  Recovery  of  Stolen  Property,  1748 

(vi)  Recovery   of  Stolen   Property   and   Apprehension  of 

Thief,  1748 

(vii)  Recovery  of  Stolen  Property  and  Detection  of  Thief,  1748 
(viii)  Return  of  Lost  Property,  1748 

(a)  In  General,  1748 

(b)  Return  of  Part  of  Property,  1749 

(c)  Lien  of  Finder,  1749 

4.  Part  Performance,  1749 

a.  In  General,  1749 

b.  Where  Complete  Performance  Prevented,  1750 

5.  Apportionment  Where  Several  Performed,  1750 

a.  Acting  in  Concert,  1750 

b.  Not  Acting  in  Concert,  1751 

6.  Performance  Without  Knowledge  of  Offer,  1751 

7.  Effect  of  Performance,  1752 

8.  Earning  Statutory  Reward,  1752 

III.  Who  may  Claim  Reward,  1752 

A.  In  General,  1752 

B.  Agents,  Employees,  Etc.,  1753 

C.  Police  and  Other  Officers,  1753 

1.  Acting  Within  Scope  of  Official  Duty,  1753 

a.  In  General,  1753 

b.  In  Case  of  Statutory  Reioard,  1754 

2.  Acting  Without  Scope  of  Official  Duty,  1755 

3.  Ceasing  to  Be  Officer,  1755 

D.  Particeps  Criminis,  1755 

IV.  Recovery  of  Reward,  i756 

A.  Right  of  Action,  1756 

B.  Form  of  Action,  1756 

G.  Where  There  Are  Several  Claimants,  1756 

1.  Parties,  1756 

2.  Interpleader,  1756 

3.  Recovery  of  One  From  the  Other,  1756 
D.  Pleading,  1756 
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1.  Declaration  or  Complaint,  1756 

2.  Plea  or  Answer,  1757 

E.  Evidence,  1757 

1.  Presumptions  and  Burden  of  Proof,  1757 

2.  Admissibility,  1757 

3.  TFexgf/i^  and  Sufficiency,  1758 

F.  Variance,  1758 

G.  T'na?,  1758 

H.  Appeal,  1759 

V.  Mandamus,  1759 

CROSS-REFERENCES 

For  Matters  Relating  to : 

Bounty,  see  Bounties,  5  Cyc.  976. 

Contract  in  General,  Siee  Contracts,  9  Cyc.  213. 

Informer  and  His  Rights,  see  Customs  Duties,  12  Cyc.  1104;  Fines,  19  Cyc. 
543;  Forfeitures,  19  Cyc.  1355;  Internal  Revenue,  22  Cyc.  1592; 
Penalties,  30  Cyc.  1331. 
Reward : 

Distinguished  From: 

Bet,  see  Bet,  5  Cyc.  689  note  35. 

Bounty,  see  Bounties,  5  Cyc.  977  note  2. 
Mandamus  to  Compel  Payment,  see  Mandamus,  26  Cyc.  125. 
Receiving  Stolen  Goods  to  Obtain,  see  Receiving  Stolen  Goods,  ante, 

p.  513. 

Taking  Property  to  Obtain,  see  Larceny,  25  Cyc.  48  text  and  notes  19,  20. 
Withholding  Property  to  Obtain,  see  Larceny,  25  Cyc.  38. 
Right  of  Finder  of  Lost  Goods,  see  Finding  Lost  Goods,  19  Cyc.  541. 

I.  DEFINITION. 

A  reward  is  a  sum  of  money  or  other  compensation  offered  to  the  pubhc  gen- 
erally, or  to  a  class  of  persons,  for  the  performance  of  a  designated  service.^ 

XL  Offer  of  Reward;  Acceptance;  Performance. 

A.  In  General.  The  basis  of  the  right  to  a  reward  is  in  the  nature  of  a  con- 
tract."^ Hence,  as  in  the  case  of  other  contracts,^  a  binding  and  enforceable  con- 


1.  Madison  First  Nat.  Bank  v.  Hart,  55 
111.  62 ;  Shuey  h\  U.  S.,  92  U.  S.  73,  23  L.  ed. 
697;  Carlill  v.  Carbolic  Smoke  Ball  Co., 
[1893]  1  Q.  B.  256,  57  J.  P.  325,  62  L.  J. 
Q.  B.  257,  67  L.  T.  Rep.  N.  S.  837,  4  Reports 
176,  41  Wkly.  Rep.  210. 

Other  definitions  are:  "A  recompense  or 
premium  offered  by  the  government  or  an 
individual  for  special  or  extraordinary  serv- 
ices to  be  performed."  Black  L.  Diet,  [quoted 
in  Campbell  v.  Mercer,  108  Ga.  103,  107,  33 
S.  E.  871].  See  also  Kinn  v.  Mineral  Point 
First  Nat.  Bank,  118  Wis.  537,  542,  95  N.  W. 
969,  99  Am.  St.  Rep.  1012. 

"A  sum  paid  for  the  performance  of  some 
specific  act  to  some  person  or  persons." 
Kircher  v.  Murray,  54  Fed.  617,  624. 

"  Compensation  or  remuneration  for  serv- 
ices; a  sum  of  money  paid  or  taken  for  doing 
or  forbearing  to  do  some  act."  Burrill  L. 
Diet,  [quoted  in  State  v.  Dustin,  5  Oreg.  375, 
377,  20  Am.  Rep.  746]. 

"  Bet  "  distinguished  see  5  Cyc.  684  note  35. 

**  Bounty "  distinguished  see  Bounties,  5 

[I] 


Cyc.  977  note  2;  Kircher  r.  Murray,  54  Fed. 
617,  624.  See  also  Eichelberger  v.  Sifford, 
27  Md.  320,  330;  Abbe  v.  Allen,  39  How.  Pr. 
(N.  Y.)  481,  488. 

2.  Freeman  v.  Boston,  5  Mete.  (Mass.)  56, 
57;  Vitty  v.  Eley,  51  N.  Y.  App.  Div.  44,  64 
N.  Y.  Suppl.  397;  Stamper  v.  Temple,  6 
Humphr.  (Tenn.)  113,  44  Am.  Dec.  296. 

Contracts  may  originate  in  advertisements 
addressed  to  the  general  public.  Anderson  v. 
Public  Schools,  122  Mo.  61,  27  S.  W.  610,  26 
L.  R.  A.  707.  The  rule  as  to  the  payment 
of  an  offered  reward  is  based  upon  the  prin- 
ciples applicable  to  contracts;  it  being  uni- 
versally held  that  if  one  having  knowledge 
of  an  offered  reward  does  that  for  which  the 
ofler  is  made,  by  such  performance  there  is 
a  meeting  of  minds  and  a  contract  made. 
Van  Vlissingen  v.  Manning,  105  111.  App. 
255. 

Contract  consummated  upon:  Acceptance 
of  offer  see  infra,  II,  C,  4.  Performance  of 
services  see  infra,  11,  G,  7. 

3.  Cee  Contracts,  9  Cyc.  247. 
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tract  to  pay  a  reward  rests  on  the  one  side  upon  a  valid  offer,*  and  on  the  other 
side  upon  an  acceptance  of  such  offer,^  inchiding  its  terms  and  conditions/  by 
a  performance  of  the  service  requested  in  the  offer  ^  before  the  offer  lapses  ^  or 
is  revoked.^  Until  acceptance  by  performance  of  the  services,  it  is  a  mere  propo- 
sition; but  when  accepted  by  performance  it  becomes  a  binding  contract,  subject 
to  the  laws  governing  contracts  generally." 

B.  Offer  of  Reward  —  1.  Nature  of  Offer  —  a.  In  General.  An  offer  of  or 
promise  to  pay  a  reward  is  a  proposal  merely  or  a  conditional  promise,  on  the 
part  of  the  offerer,  and  not  a  consummated  contract.^*  It  may  be  said  to  be  in 
effect  the  offer  of  a  promise  for  an  act,  and  the  offer  becomes  a  binding  contract 
when  the  act  is  done  or  the  service  rendered  in  accordance  with  the  terms  of 
the  offer  before  it  lapses  or  is  revoked. 

b.  Subjeet-Matter,  Terms,  and  Conditions  —  (i)  In  General.  Subject  to  the 
rule  which  forbids  illegal  contracts,^^  the  performance  of  any  act  or  service  may 
constitute  the  subject-matter  of  an  offer  of  reward. The  offerer  may,  however, 
prescribe  whatever  terms  he  sees  fit  and  such  terms  must  be  substantially  com- 
plied with  before  a  recovery  can  be  had  upon  the  contract. 


4.  Freeman  v.  Boston,  5  Mete.  (Mass.)  56, 
57;  Stamper  v.  Temple,  6  Humphr.  (Tenn.) 
113,  44  Am.  Dec.  296.    See  infra,  II,  B. 

5.  Stamper  v.  Temple,  6  Humphr.  (Tenn.) 
113,  44  Am.  Dec.  296.    See  infra,  11,  C. 

The  motive  inducing  consent  may  be  imma- 
terial, but  the  consent  is  vital.  Fitch  v. 
Snedaker,  38  N.  Y.  248,  252,  97  Am.  Dec. 
791. 

6.  See  infra,  II,  B,  1,  b. 

7.  Freeman  v.  Boston,  5  Mete.  (Mass.)  56, 
57.    See  infra,  II,  G. 

8.  See  infra,  IT,  B,  6. 

9.  See  infra,  11,  B,  5. 

10.  Campbell  v.  Mercer,  108  Ga.  103,  33 
S.  E.  871.    See  infra,  II,  B,  1,  a. 

11.  Campbell  v.  Mercer,  108  Ga.  103,  33 
S.  E.  871.    See  infra,  II,  C,  4;  II,  G,  7. 

Consideration  for  the  contract  see  infra, 
II,  D. 

Construction  of  the  offer  of  reward  see 
infra,  11,  F. 
Legality  of  contract  see  infra,  II,  E. 

12.  Arkansas. —  Amis  v.  Conner,  43  Ark. 
337. 

California. —  Wilson  v.  Stump,  103  Cal.  255, 
37  Pac.  151,  42  Am.  St.  Rep.  Ill;  Ryer  v. 
Stockwell,  14  Cal.  134,  73  Am.  Dec.  634. 

Connecticut.-— BviW  v.  Talcot,  2  Root  119, 
1  Am.  Dec.  62. 

Georgia. —  Campbell  v.  Mercer,  108  Ga.  103, 
33  S.  E.  871;  Biggers  v.  Owen,  79  Ga.  658,  5 
S.  E.  193. 

Indiana. —  Vigo  Agricultural  Soc.  v.  Brum- 
fiel,  102  Ind.  146,  1  N.  E.  382,  52  Am.  Rep. 
657;  Harson  v.  Pike,  16  Ind.  140. 

Maine. —  Haskell  v.  Davidson,  91  Me.  488, 
40  Atl.  330,  64  Am.  St.  Rep.  254,  42  L.  R.  A. 
155;  Mitchell  v.  Abbott,  86  Me.  338,  29  Atl. 
1118,  41  Am.  St.  Rep.  559,  25  L.  R.  A.  503. 

Neta  Hampshire. —  Janvrin  v.  Exeter,  48 
N.  H.  83,  2  Am.  St.  Rep.  185. 

Neio  York. —  Pierson  v.  Morch,  82  N.  Y. 
503;  Grady  r.  Crook,  2  Abb.  N.  Cas.  53  {af- 
firmed in  72  N.  Y.  6121. 

Pennsylvania. — ^  Cummings  r.  Gann,  52  Pa. 
St.  484,  See  also  Patton  v.  Hassinger,  69  Pa. 
St.  311. 


Texas. —  Kasling  v.  Morris,  71  Tex.  584,  9 
S.  W.  739,  10  Am.  St.  Rep.  797. 

See  42  Cent.  Dig.  tit.  "Rewards,"  §  3. 

13.  Central  R.,  etc.,  Co.  v.  Cheatham,  85 
Ala.  292,  4  So.  828,  7  Am.  St.  Rep.  48;  Wil- 
son V.  Stump,  103  Cal.  255,  37  Pac.  151,  42 
Am.  St.  Rep.  Ill;  Williams  v.  West  Chicago, 
etc.,  R.  Co.,  191  111.  610,  61  N.  E.  456,  85 
Am.  St.  Rep.  278;  Besse  v.  Dyer,  9  Allen 
(Mass.)  151,  85  Am.  Dec.  747;  Freeman  v. 
Boston,  5  Mete.  (Mass.)  56. 

14.  Wilson  V.  Stiunp,  103  Cal.  255,  37  Pac. 
151,  42  Am.  St.  Rep.  Ill;  Ryer  r.  Stockwell, 
14  Cal.  134,  73  Am.  Dec.  634;  Harson  v.  Pike, 
16  Ind.  140;  Cimimings  v.  Gann,  52  Pa.  St.' 
484. 

15.  See  Contracts,  9  Cyc.  465  et  seq.;  and 
infra,  11,  E. 

16.  For  illustrations  see  infra,  II,  B,  1, 
h,  (II). 

17.  Arkansas. —  Amis  v.  Conner,  43  Ark. 
337. 

Con/necticut. —  Gardner  v.  Hartford,  14 
Conn.  195. 

Illinois. —  Williams  v.  West  Chicago,  etc., 
R.  Co.,  191  ni.  610,  61  N.  E.  456,  85  Am. 
St.  Rep.  278;  Chicago,  etc.,  R.  Co.  r.  Sebring. 
19  111.  App.  222. 

Maine. —  Haskell  v.  Davidson,  91  INIe.  488, 
40  Atl.  330,  64  Am.  St.  Rep.  254,  42  L.  R.  A. 
155. 

Massachusetts. —  Besse  r.  Dyer,  9  Allen  151, 
85  Am.  Dec.  747. 

Michiqan. —  Peterson  r.  Mark,  134  Mich. 
594,  96  N.  W.  026. 

New  York. —  Jones  r.  Phoenix  Bank,  8  N".  Y. 
228. 

Pennsylvania. —  Com.  v.  Edwards,  10  rhila. 
215. 

Texas. —  Southwostorn  Tel.,  etc.,  Co.  r. 
Priest,  31  Tex.  Civ.  App.  345,  72  S.  W.  241. 

Vnitcd  states.— ^hwox  r.  U.  S.,  92  U.  S. 
73,  23  L.  ed.  607. 

See  42  Cent.  Dig.  tit.  "  Rewnnis,"  §  3. 

It  is  entirely  optional  with  the  person  offer- 
ing a  reward,  to  do  it  on  such  terms  as  he 
pleases.  Freeman  v.  Boston,  5  Mote,  (^lass.) 
56. 

[II,  B.  1,  b,  (l)] 
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(ii)  Particular  Services.  An  offer  of  reward  may  be  made  for  the 
purpose  of  procuring  information  and  evidence/^  such  as  information  or  evidence 
which  will  lead  to  the  arrest  or  conviction,  or  both,  of  a  certain  person  or  persons/^ 
or  which  will  lead  to  the  return  or  recovery  of  stolen  property.^^  So  the  offer 
may  be  for  the  arrest  of  a  certain  person  or  persons;  for  the  arrest  and  dehvery 
of  a  certain  person  or  persons;  for  the  arrest  and  conviction  of  a  certain  person 
or  persons;  for  the  detection,  apprehension,  and  bringing  to  justice  of  an  offender 
or  offenders;  2*  for  the  conviction  of  persons  for  offenses  thereafter  commit- 


18.  Connecticut. — In  re  Kely,  39  Conn.  159. 
Illinois. —  Higgins  v.  Lessig,  49  111.  App. 

459. 

Massachusetts. —  Besse  v.  Dyer,  9  Allen 
151,  85  Am.  Dec.  747. 

New  Mexico. —  Cunningham^  v.  Fiske,  13 
K  M.  331,  83  Pac.  789. 

New  York. —  Atwood  v.  Armstrong,  102 
N.  Y.  App.  DiA^  601,  92  N.  Y.  Suppl.  596; 
Fargo  V.  Arthur,  43  How.  Pr.  193. 

Vnited  States.— ^hwQY  v.  U.  S.,  92  U.  S. 
73,  23  L.  ed.  697. 

England. —  Williams  v.  Carwardine,  4  B.  & 
Ad.  621,  24  E.  C.  L.  274,  5  C.  &  P.  566,  24 
E.  C.  L.  711,  2  L.  J.  K.  B.  101,  1  N.  &  M. 
418. 

See  42  Cent.  Dig.  tit.  "Rewards,"  §  8 
et  seq. 

19.  Brown  v.  Bradlee,  156  Mass.  28,  30 
N.  E.  85,  32  Am.  St.  Rep.  430,  15  L.  R.  A. 
509.    See  also  infra,  II,  G,  3,  c,  (i). 

20.  Neville  v.  Kelly,  2  C.  B.  N.  S.  740,  32 
L.  J.  C.  P.  118,  10^  Wkly.  Rep.  697,  104 
E.  C.  L.  740.    See  also  infra,  II,  G,  3,  c,  (i). 

21.  Arkansas. —  Stroud  v.  Garrison,  24 
Ark.  53. 

Illinois. —  Montgomery  County  v.  Robinson, 
85  111.  174. 

Indiana. —  Everman  v.  Hyman,  26  Ind.  App. 
165,  28  N.  E.  1022,  84  Am.  St.  Rep.  284. 

Kentucky. —  Moseley  v.  Stone,  108  Ky.  492, 
56  S.  W.  965,  22  Kv.  L.  Rep.  173;  Heather 
V.  Thompson,  78  S.  W.  194,  25  Ky.  L.  Rep. 
1554. 

Maine. —  Haskell  v.  Davidson,  91  Me.  488, 
40  Atl.  330,  64  Am.  St.  Rep.  254,  42  L.  R.  A. 
155. 

Maryland. —  Goldsborough  v.  Cradie,  28 
Md.  477. 

Massachusetts. —  Crawshaw  v.  Roxbury,  7 
Gray  374. 

Mississippi. —  Oktibbeha  County  v.  Cottrell, 
70  Miss.  117,  12  So.  156. 

Missouri. —  Cummings  v.  Clinton  County, 
181  Mo.  162,  79  S.  W.  1127;  Ralls  County 
V.  Stephens,  104  Mo.  App.  115,  78  S.  W.  291. 

Nevada. —  Sias  v.  Hallock,  14  Nev.  332. 

Neio  Jersey. —  Furman  v.  Parke,  21  N.  J,  L. 
310. 

North  Carolina. —  Washburn  v.  Humphreys, 
35  N.  C.  88. 

Ohio. —  Gilmore  v.  Lewis,  12  Ohio  281. 

Pennsylvania. —  Juniata  County  v.  McDon- 
ald, 122  Pa.  St.  115,  15  Atl.  696. 

Texas. —  Blain  v.  Pacific  Express  Co.,  69 
Tex.  74,  6  S.  W.  679. 

United  States. —  McClaughry  v.  King,  147 
Fed.  463,  79  C.  C.  A.  91,  7  L.  R.  A.  N.  S. 
216. 

England. —  Bent    v.    Wakefield    Bank,  4 
[II,  B,  1,  b,  (II)] 


C.  P.  D.  1,  14  Cox  C.  C.  208,  39  L.  T.  Rep. 
N.  S.  576,  27  Wkly.  Rep.  168. 

See  42  Cent.  Dig.  tit.  "Rewards,"  §  9; 
and  infra,  II,  G,  3,  c,  (ii). 

22.  Georgia. —  Hewitt  v.  Lamb,  130  Ga. 
709,  61  S.  E.  716. 

Kansas. —  Stone  v.  Dysert,  20  Kan.  123. 

Kentucky. —  Stephens  v.  Brooks,  2  Bush 
137;  Nail  v.  Proctor,  3  Mete.  447. 

Maryland. — Goldsborough  V.  Cradie,  28  Md. 
477. 

Mississippi. —  Gould  v.  Chickasaw  County, 
85  Miss.  123,  37  So.  710. 

North  Carolina. —  Currie  v.  Swindall,  33 
N.  C.  361. 

Pennsylvania. —  Juniata  County  v.  McDon- 
ald, 122  Pa.  St.  115,  15  Atl.  696. 

South  Carolina. —  Clanton  v.  Young,  11 
Rich.  546. 

Texas. — ^Adair  v.  Cooper,  25  Tex.  548. 

See  42  Cent.  Dig.  tit.  "Rewards,"  §  10; 
and  infra,  II,  G,  3,  c,  (m). 

23.  Alabama. —  Central  R.,  etc.,  Co.  v. 
Cheatham,  85  Ala.  292,  4  So.  828,  7  Am. 
St.  Rep.  48.  An  offer  may  be  conditioned  on 
procuring  the  arrest  and  conviction  of  a  per- 
son.   Central  R.,  etc.,  Co.  v.  Cheatham,  supra. 

California. —  Van  Horn  v.  Ricks  Water 
Co.,  115  Cal.  448,  47  Pac.  361. 

Illinois. —  Williams  v.  West  Chicago  St. 
R.  Co.,  191  111.  610,  61  N.  E.  456,  85  Am. 
St.  Re];.  •J78. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Good- 
night, 10  Bush  552,  19  Am.  Rep.  80. 

Louisiana. —  Salbadore  v.  Crescent  Mut. 
Ins.  Co.,  22  La.  Ann.  338. 

Maine. —  Haskell  v.  Davidson,  91  Me.  488, 
40  Atl.  330,  64  Am.  St.  Rep.  254,  42  L.  R.  A. 
155. 

Massachusetts. —  Mead  v,  Boston,  3  Cush. 
404. 

Missouri. —  Love  joy  v,  Atchison,  etc.,  R. 
Co.,  53  Mo.  App.  386. 

NeiD  Jersey. —  Furman  V.  Parke,  21  N.  J.  L. 
310. 

New  YorA;.— Fitch  v.  Snedaker,  38  N.  Y. 
248,  97  Am.  Dec.  791. 

Pennsylvania. —  Wilmoth  v.  Hensel,  151 
Pa.  St.  200,  25  Atl.  86,  31  Am.  St.  Rep.  738. 

Vermont. —  Russell  v.  Stewart,  44  Vt.  170. 

Wisconsin. —  Kinn  v.  Mineral  Point  First 
Nat.  Bank,  118  Wis.  537,  95  N.  W.  969,  99 
Am.  St.  Rep.  1012. 

United  /S^aies.— Williams  v.  U.  S.,  12  Ct. 
CI.  192. 

Canada.— FoTtieT  v.  Wilson,  11  U.  C.  C.  P. 
495. 

See  42  Cent.  Dig.  tit.  "Rewards,"  §  9; 
and  infra,  II,  G,  3,  c,  (iv). 

24.  Central  R.,  etc.,  Co.  v.  Cheatham,  85 
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ted ;  for  the  detection  and  conviction  of  offenders ;  for  the  recovery  of  stolen  prop- 
erty;-^ for  the  recovery  of  stolen  property  and  the  apprehension  of  the  thief ; 
for  the  return  of  lost  property;  or  for  the  recovery  or  rescue  of  a  person. So 
too  the  offer  may  be  of  a  prize  or  premium  to  a  certain  person  or  persons,  who  may 
make  the  best  exhibits  or  plans/^  or  to  the  owner  of  a  horse  making  the  best  time 
on  a  designated  occasion.^^ 

2.  Who  May  Make  Offer  —  a.  In  General.  Any  person  capable  of  making  a 
contract    may  bind  himself  by  a  public  offer  of  a  reward.^* 

b.  Private  Corporation.  A  corporation  is  authorized,  through  its  officers,  to 
offer  a  reward  for  the  arrest  or  conviction  of  a  perso'n  who  has  stolen  from  it,  or 
who  unlawfully  interferes  with  its  property  or  business. ^'^ 


Ala.  292,  4  So.  828,  7  Am.  St.  Rep.  48.  See 
also  infra,  II,  G,  3,  c,  (iv). 

25.  Wilmoth  v.  Hensel,  151  Pa.  St.  200, 
25  Atl.  86,  31  Am.  St.  Rep.  738,  offenses 
against  election  laws. 

26.  Gardner  v.  Hartford,  14  Conn.  195. 

27.  Schirm  v.  Wieman,  103  Md.  541,  63 
Atl.  1056,  115  Am.  St.  Rep.  373,  7  L.  R.  A. 
N.  S.  175;  Atwood  i".  Armstrong,  102  N.  Y, 
App.  Div.  601,  92  K  Y.  Suppl.  596;  Mirams 
V.  Our  Dogs  Pub.  Co.,  [1901]  2  K.  B.  564, 
70  L.  J.  K.  B.  879,  85  L.  T.  Rep.  N.  S.  6, 
17  T.  L.  R.  649,  49  Wkiy.  Rep.  626.  See  also 
in/ra,  II,  G,  3,  c,  {v). 

28.  Jones  v.  Phoenix  Bank,  8  N.  Y.  228. 
See  also  infra,  II,  G,  3,  c,  (vi),  (vii). 

29.  Iowa. —  Hawk  v.  Marion  County,  48 
Iowa  472. 

Louisiana. —  Deslondes  v.  Wilson,  5  La.  397, 
25  Am.  Dec.  187. 

Maryland.— \Nnson  v.  Guyton,  8  Gill  213. 

Massachusetts. —  Chase  v.  Corcoran,  106 
Mass.  286. 

Michigan. —  Wood  V.  Pierson,  45  Mich.  313, 
7  N.  W.  888. 

New  York. — Amory  V.  Flyn,  10  Johns.  102, 
6  Am.  Dec.  316. 

Oregon.— Watts  v.  Ward,  1  Greg.  86,  62 
Am.  bee.  299. 

Pennsylvania. —  Cummings  v.  Gann,  52  Pa. 
St.  484. 

United  States. —  Tome  v.  Four  Cribs  of 
Lumber,  24  Fed.  Cas.  No.  14,083,  Taney  533. 

See  42  Cent.  Dig.  tit.  "Rewards,"  §  12; 
and  infra,  II,  G,  3,  c,  (viii). 

30.  Reif  V.  Paige,  55  Wis.  496,  13  N.  W. 
473,  42  Am.  Rep.  731. 

31.  See  Agriculture,  2  Cyc.  74;  Gaming, 
20  Cyc.  925. 

Prize  for  the  best  picture  exhibited  see 
Trego  V.  Pennsylvania  Academy  of  Fine  Arts, 
2  Pa.  Cas.  313,  3  Atl.  819. 

Prize  for  the  suggestion  of  a  name  see 
Holt  u.  Wood,  14  Pa.  Co.  Ct.  499. 

Prize  to  architects  for  plans  see  Walsh  v. 
6t.  Louis  Exposition,  etc..  Assoc.,  16  Mo. 
App.  502;  Cope  v.  Hastings,  183  Pa.  St.  300, 
38  Atl.  717. 

32.  People  v.  Fallon,  152  N".  Y.  12,  46 
N.  E.  296,  57  Am.  St.  Rep.  492,  37  L.  R.  A. 
227;  Porter  v.  Day,  71  Wis.  296,  37  N.  W. 
259.  See  also  Agriculture,  2  Cyc.  74;  Gam- 
ing, 20  Cyc.  924. 

The  offer  of  a  prize  or  premium  to  the  per- 
sons who  may  make  the  best  exhibits  or  phins, 
or  to  the  owner  of  a  horse  making  the  best 


time  on  a  designated  occasion,  is  in  effect 
the  offer  of  a  reward  for  an  act,  and  may  be 
recovered  in  an  action  by  the  person  who 
complies  with  the  conditions  of  the  offer. 
West  V.  Carter,  129  111.  249,  21  N.  E.  782; 
Alvord  I'.  Smith,  63  Ind.  58;  Delier  v.  Ply- 
mouth Agricultural  Soc,  57  Iowa  481,  10 
N.  W.  872;  Murray  v.  Walker,  83  Iowa  202, 
48  N.  W.  1075;  Misner  v.  Knapp,  13  Greg. 
135,  9  Pac.  65,  57  Am.  Rep.  6;  Moshier  v. 
La  Crosse  County  Agricultural  Soc,  90  Wis. 
37,  62  N.  W.  932. 

Premium  defined  see  31   Cyc.  1164. 

Prize  defined  see  32  Cyc.  394. 

Purse  defined  see  32  Cyc.  1272. 

33.  Campbell  v.  Mercer,  108  Ga.  103,  108, 
33  S.  E.  871;  Furman  v.  Parke,  21  K  J.  L. 
310,  312;  Mountain  v.  Multnomah  County, 
16  Greg.  279,  281,  18  Pac.  464;  Jacob  L. 
Diet. 

34.  California.— Rjer  v.  Stockwell,  14  Cal. 
134,  73  Am.  Dec.  634. 

Georgia. —  Campbell  v.  Mercer,  108  Ga.  103, 
108,  33  S.  E.  871. 

Indiana. —  Hayden  v.  Souger,  56  Ind.  42, 
25  Am.' Rep.  1. 

Kentucky. — -Marking  v.  Needy,  8  Bush  22. 

Louisiana. —  Murray  r.  Kennedy,  15  La. 
Ann.  385,  76  Am.  Dec.  189. 

New  Hampshire. —  Jamrin  v.  Exeter,  48 
N.  H.  83,  2  Am.  Rep.  185. 

Neto  Jersey. —  Furman  v.  Parke,  21  N.  J.  L. 
310,  312. 

Oregon. —  Mountain  v.  Multnomah  County, 
16  Greg.  279,  281,  18  Pac.  464. 

See  42  Cent.  Dig.  tit.  "Rewards,"  §  3 
et  scq. 

Offer  by  executor  or  administrator  see 
Campbell  v.  Mercer,  108  Ga.  103,  107,  33 
S.  E.  871. 

35.  Alabama. —  Central  R.,  etc.,  Co.  r. 
Cheatham,  85  Ala.  292,  4  So.  828,  7  Am. 
St.  Rep.  48. 

Arkansas. — Arkansas  Southwestern  R.  Co. 
i\  Dickinson,  78  Ark.  483,  95  S.  W.  802,  115 
Am.  St.  Rep.  540. 

Illinois. —  Minneapolis  Bank  r.  GrilVin,  168 
111.  314,  48  N.  E.  154. 

Indiana. — American  Express  Co.  r.  Patter- 
son, 73  Ind.  430. 

^^ississippi. — Norwood,  etc.,  Co.  r.  Andrews. 
71  Miss.  641,  16  So.  262. 

Pcnnsiflrania. —  Kelsoy  r.  Crawford  County 
Nat.  Bank,  69  Pa.  St.  '426. 

See  42  Cent.  Dig.  tit.  "  Rewards."  §  1 
ct  scq. 

[11,  B,  2,  b] 
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e.  Municipal  Corporation  —  (i)  In  General.  It  is  generally  held  that 
municipal  corporations  unless  authorized  by  statute  are  not  empowered  to  offer 
rewards  for  the  arrest  or  conviction  of  offenders  against  the  criminal  law  of  the 
state,  and  that  the  power  to  provide  for  the  general  welfare  does  not  confer  such 
authority;^®  but  a  few  cases  hold  that  municipalities  have  the  power  to  offer 
such  rewards.^^  When  authorized  to  offer  rewards  the  extent  of  the  authority 
as  well  as  the  mode  of  its  exercise  depends  upon  the  language  of  the  statute.^* 


Bank  may  offer  reward.  Minneapolis  Bank 
r.  Griffin,  i68  111.  314,  48  N.  E.  154;  Kelsey 
f.  Crawford  County  Nat.  Bank,  69  Pa.  St. 
426. 

An  insurance  company  may,  when  properly 
authorized,  offer  a  reward  with  regard  to 
matters  connected  with  its  insurance  busi- 
ness. Salbadore  v.  Crescent  Mut.  Ins.  Co., 
22  La.  Ann.  338. 

A  board  of  underwriters  may  authorize  the 
insurance  companies  to  offer  a  reward  in  mat- 
ters connected  with  their  insurance  business. 
Salbadore  r.  Crescent  Mut.  Ins.  Co.,  22  La. 
Ann.  338. 

A  railroad  company  has  implied  power  to 
offer  a  general  standing  reward  for  the  de- 
tection, apprehension,  and  bringing  to  jus- 
tice of  a  person  who  may  obstruct  its  road 
or  otherwise  offend  against  its  property 
rights.  Central  R.,  etc.,  Co.  f.  Cheatham,  85 
Ala.  292,  4  So.  828,  7  Am.  St.  Hep.  48; 
Arkansas  Southwestern  R.  Co.  r.  Dickinson, 
78  Ark.  483,  95  S.  W.  802,  115  Am.  St.  Rep. 
54. 

Telephone  company  may  offer  a  reward. 
Southwestern  Tel.,  etc.,  Co.  v.  Priest,  31  Tex. 
Civ.  App.  345,  72  S.  W.  241. 

36.  Connecticut. —  Crofut  v.  Danbury,  65 
Conn.  294,  32  Atl.  365. 

District  of  Columbia. —  Baker  f.  Washing- 
ton, 7  D.  C.  134. 

Florida. —  Murphy  v.  Jacksonville,  18  Fla. 
318,  43  Am.  Rep.  323. 

Indiana. —  Grant  County  i\  Bradford,  72 
Ind.  455,  37  Am.  Rep.  174. 

loioa. —  Hanger  v.  Des  Moines,  52  Iowa  193, 
2  N.  W.  1105,  35  Am.  Rep.  266;  Hawk  v. 
Marion  County,  48  Iowa  472. 

Kansas. —  Felker  v.  Elk  County,  70  Kan. 
96,  78  Pac.  167. 

Kentucky. —  Patton  v.  Stephens,  14  Bush 
324. 

Maine. —  Gale  f.  South  Berwick,  51  Me. 
174. 

New  Hampshire. — Abel  v.  Pembroke,  61 
N.  H.  357. 

Oregon. —  Mountain  v.  Multnomah  County, 
16  Oreg.  279,  18  Pac.  464. 

Virginia. —  Winchester  v.  Redmond,  93  Va. 
711,  25  S.  E.  1001,  57  Am.  St.  Rep.  822. 

Wisconsin. —  Butler  v.  Milwaukee,  15  Wis. 
493. 

Canada. —  Cornwall  v.  West  Missouri  Tp., 
25  U.  C.  C.  P.  9. 

See  42  Cent.  Dig.  tit.  "Rewards,"  §  6, 
A  resolution  of  the  county  commissioners 

offering  a  reward  for  the  finding  and  identifi- 
cation of  a  missing  man  is  in  excess  of  legal 
power  conferred  upon  them  as  commissioners, 
and  does  not  authorize  a  contract  between 
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the  county  and  a  third  person.  Scheiber 
V.  Von  Arx,  87  Minn.  298,  92  N.  W.  3. 

A  sheriff  has  no  power  to  bind  the  county 
by  the  offer  of  a  reward  for  the  capture  of 
an  escaped  criminal.  Crawford  County  v. 
Spenney,  21  111.  288;  Bemis  v.  Rice  County, 
23  Minn.  73. 

37.  Carnes  v.  Red  River  Parish  Police  Jury, 

110  La.  1011,  35  So.  267;  Crawshaw  v.  Rox- 
bury,  7  Gray  (Mass.)  374;  Freeman  v.  Bos- 
ton, 5  Mete.  (Mass.)  56;  People  v.  Holly, 
119  Mich.  637,  78  N.  W.  665,  76  Am.  St. 
Rep.  435,  44  L.  R.  A.  677;  York  v.  Forscht, 
23  Pa.  St.  391.  Compare  Stamp  v.  Cass 
County,  47  Mich.  330,  11  N.  W.  183. 

Under  a  power  to  regulate  shops  for  the 
sale  of  liquor  a  municipal  corporation  may 
ofier  rewards  for  the  conviction  of  offenders 
against  the  provisions  of  the  liquor  law. 
Carnes  v.  Red  River  Parish  Police  Jury,  110 
La.  1011,  35  So.  267. 

Under  the  welfare  clause,  a  municipal  cor- 
poration is  authorized  to  offer  a  reward  for 
the  detection  and  conviction  of  incendiaries 
should  they  destroy  property  within  the  city 
limits.  People  r.  Holly,  119  Mich.  637,  78 
N.  W.  665,  75  Am.  St.  Rep.  435,  44  L.  R.  A. 
677. 

Adoption  of  offer  of  private  person.-— A 

county  is  liable  under  the  statute  when  the 
authorities  adopt  or  indorse  an  offer  made 
by  private  persons.  Cummings  v.  Clintoa 
County,  181  Mo.  162,  79  S.  W.  1127. 

38.  Massachusetts. —  Dav  v.  Otis,  8  Allen 
477. 

Michigan. —  Loveland  r.  Detroit,  41  Mich. 
367,  1  N.  W.  952. 

Missouri. —  Cummings  v.  Clinton  County, 
181  Mo.  162,  79  S.  W.  1127. 

Neto  Hampshire. —  Janvrin  V.  Exeter,  48 
N.  H.  83,  2  Am.  Rep.  185. 

New  York. —  People  v.  Brower,  111  N.  Y. 
App.  Div.  915,  97  N.  Y.  Suppl.  349. 

See  42  Cent.  Dig.  tit.  "Rewards,"  §  6. 

For  example  in  Hawk  v.  Marion  County,  48 
Iowa  472,  it  was  held  that  county  officers 
had  the  power  to  offer  a  reward  for  the  re- 
covery of  money  stolen  from  the  county,  al- 
though the  offer  of  a  reward  for  the  arrest  of 
the  thieves  was  beyond  their  authority. 

Apprehension  of  one  "  charged  with  crime." 
—  Day  V.  Otis,  8  Allen  (Mass.)  477. 

Persons  theretofore  guilty. — A  New  York 
county  board  of  supervisors  cannot  under  the 
statute  offer  a  reward  for  the  conviction  of 
persons  theretofore  guilty.    People  v.  Brower, 

111  N.  Y.  App.  Div.  915,  97  K  Y.  Suppl. 
349. 

Two-thirds  vote  for  authorization. —  Love- 
land  V.  Detroit,  41  Mich.  367,  1  N.  W.  952. 
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The  offer  of  a  reward,  when  made  by  a  municipality  empowered  to  make  such  an 
offer,  must  be  made  by  the  proper  municipal  authorities.^^ 

(ii)  Personal  Liability  of  Officials.  When  persons  who  are  pubHc 
officers  pubhsh  a  reward  which  they  are  not  authorized  to  offer  as  such,  or  which 
is  in  excess  of  their  authority,  they  are  not  as  a  general  rule  personally  liable 
thereunder/*^  but  may  be  so  when  the  true  construction  of  the  offer  authorizes 
such  inference.*^ 

d.  State.^^  The  legislature  has  the  power  to  offer  rewards  for  the  doing  of 
acts  which  will  be  of  public  benefit ;  and  it  may,  as  has  been  shown,  delegate 
this  power  to  municipal  corporations.''*  So  too  it  may  empower  designated 
officers  to  offer  rewards  for  certain  purposes.*^  The  authority  of  an  official  to 
offer  a  reward  must  be  governed  by  the  construction  of  the  statutory  provisions.*^ 


In  writing. —  When  a  county  judge  au- 
thorizes another  by  telephone  to  sign  his 
name  to  the  offer,  that  is  sufficient  under  a 
statute  requiring  the  offer  to  be  in  writing. 
Cummings  r.  Clinton  County,  181  Mo.  162,  79 
S.  W.  1127. 

Qualifications  as  to  value. —  When  a  stat- 
ute authorizes  a  county  board  to  offer  re- 
wards for  the  arrest  or  conviction  of  persons 
stealing  any  horse,  etc.,  or  neat  cattle,  or 
any  other  property  exceeding  fifty  dollars  in 
value,  a  board  has  the  power  to  offer  a  re- 
ward when  the  thing  stolen  was  a  horse 
worth  less  than  fifty  dollars,  since  the  quali- 
fication as  to  value  was  not  intended  to  ap- 
ply to  the  property  enumerated.  Butler  v. 
McLean  County,  32  111.  App.  397. 

39.  People  v.  Hollv,  119  Mich.  637,  78 
N.  W.  065,  75  Am.  St.  Rep.  435,  44  L.  R.  A. 
677. 

Common  council. —  Loveland  v.  Detroit,  41 
Mich.  367,  1  N.  W.  952. 

County  board. —  Butler  v.  McLean  County, 
32  111.  App.  397. 

County  judge. —  Cummings  v.  Clinton 
County,  181  Mo.  162,  79  S.  W.  1127. 

Mayor  and  aldermen. —  Freeman  v.  Boston, 
5  Mete.  (Mass.)  56. 

Police  commissioners  see  Loveland  v.  De- 
troit, 41  Mich.  367,  1  N.  W.  952. 

Selectmen. —  Brown  v.  Bradlee,  156  Mass. 
28,  30  N.  E.  85,  32  Am.  St.  Rep.  430,  15 
L.  R.  A.  509;  Day  v.  Otis,  8  Allen  (Mass.) 
477. 

Supervisors. —  People  v.  Brower,  111  N.  Y. 
App.  Div.  915,  97  N.  Y.  Suppl.  349. 

40.  Scheiber  v.  Von  Arx,  87  Minn.  298,  92 
N.  W.  3;  Belknap  v.  Reinhart,  2  Wend. 
(N.  Y.)  375,  20  Am.  Dec.  621;  Hite  r.  Good- 
man, 21  N.  C.  364. 

41.  Murray  v.  Kennedy,  15  La.  Ann.  385, 
77  Am.  Dec.  189;  Brown  v.  Bradlee,  156  Mass. 
28,  30  N.  E.  85,  32  Am.  St.  Rep.  430,  15 
L.  R.  A.  509;  Timken  v.  Tallmadge,  54 
N.  J.  L.  117,  22  Atl.  996. 

An  offer  by  B,  R,  and  S,  as  "  selectmen  of 
Milton,"  has  been  held  to  be  a  personal  offer 
of  the  persons  so  signing  it,  especially  if  they 
do  not  in  their  official  capacity  have  author- 
ity to  bind  the  town  of  which  they  were 
selectmen.  Brown  r.  Bradlee,  156  Mass,  28, 
30  N.  E.  85,  32  Am.  St.  Rep.  430,  15  L.  R.  A. 
509. 

When  the  mayor  of  a  city  in  New  Jersey 


offers  a  reward  for  the  arrest  of  a  fugitive 
defaulting  official  and  he  is  wholly  without 
authority  as  mayor  to  offer  rewards,  he  is 
personally  liable  on  such  offer,  since  in  that 
state  municipal  officers  who  exceed  their  au- 
thority are  liable  in  the  same  manner  as 
agents  who  do  so.  Timken  r.  Tallmadge,  54 
N.  J.  L.  117,  22  Atl.  996. 

Where  a  United  States  marshal  offers  a 
reward  for  the  capture  of  a  fugitive,  adding 
after  his  name,  the  words,  "  U.  S.  Marshal," 
he  is  personally  liable.  Murrav  v.  Kennedy, 
15  La.  Ann.  385,  77  Am.  Dec.  189. 

Question  for  jury.— Defendant,  as  chair- 
man of  the  democratic  state  committee,  pub- 
lished the  ofl'er  of  a  reward  of  one  thousand 
dollars  for  the  conviction  of  any  person  vio- 
lating the  election  laws,  and  afterward  in 
a  speech  he  declared  that  he  had  one  thou- 
sand dollars  to  pay  for  such  conviction.  It 
was  a  question  for  the  jury  to  decide  whether 
defendant  offered  to  pay  the  reward  himself 
personally  or  offered  it  in  his  representative 
capacitv,  undertaking  to  bind  only  the  com- 
mittee." Wilmoth  V.  Hensel,  151  Pa.  St.  200, 
25  Atl.  1082,  17  L.  R.  A.  536. 

42.  Construction  of  statutory  reward  see 
infra,  II,  F,  3. 

43.  Butler  Countv  v.  Leibold,  107  Pa.  St. 
407;  Cutting  f.  Taylor,  3  S.  D.  11,  51  N.  W. 
949,  15  L.  R.  A.  691,  where  the  reward  was 
offered  to  fire  companies  complying  with  cer- 
tain conditions  which  would  benefit  the  pub- 
lic by  the  protection  of  property  against  fires. 

44.  See  supra,  II,  B,  2,  c. 

45.  See  cases  cited  infra,  this  note. 
Governor. —  Lees  v.  Colgan.  120  Cal.  262, 

52  Pac.  502,  40  L.  R.  A.  355:  Crawford  Countv 
u.  Spenney,  21  111.  288:  Haiior  r.  Sidebottom. 
(Ky.)  113  S.  W.  870:  Stale  r.  Dinkins.  77 
Miss.  874.  27  So.  832:  Jones  r.  Cibbs.  51 
Miss.  401. 

United  States  attorney-general. —  1'.  S.  r. 
]\Iattliows.  173  U.  S.  381,  19  S.  Ct.  413,  43 
L.  ed.  738.  under  26  U.  S.  St.  at  L.  985. 

United  States  marshal  see  l\  S.  r.  Mat- 
thews, 173  U.  S.  381.  19  S.  Ct.  413.  43  L.  ed. 
738. 

46.  Ilungerford  r.  Moore.  65  Ala.  232; 
Drew  r.  Ricks,  17  Ala.  25;  Crawford  County 
r.  S])ennev.  21  111.  288:  Anderson  r.  Pierce 
Countv.  40  Nebr.  481.  58  N.  W.  955:  Gibb? 
r.  U.  S.,  14  Ct.  CI.  544. 

Discretion  of  governor. —  Tlio  governor,  in 
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e.  Agent.  An  offer  may  be  made  by  an  agent  of  the  offerer.  The  offer 
must  be  the  authorized  act  of  the  party  on  whose  behalf  it  purports  to  be  made.^^ 

3.  To  Whom  Offer  May  Be  Made.  The  offer  may  be  directed  to  a  particular 
person  or  class  of  persons,  or  to  any  and  all  persons  complying  with  the  terms  of 
the  offer.^9 

4.  Manner  of  Making  Offer.  The  offer  of  reward  may  be  made  orally,^*'  or 
otherwise.^^    The  offer  may  be  by  any  advertisement  or  other  statement  publicly 


offering  a  reward  for  tlie  apprehension  of 
an  offender,  as  authorized  by  Ky.  St.  (1903) 
§§  1932,  1933,  must  exercise  discretion  as 
to  whether  a  reward  shall  be  offered,  and 
the  amount  thereof^  and  must  also  determine 
to  what  jail  the  offender  shall  be  delivered, 
etc.  Hager  v.  Sidebottom,  (Ky,.)  113  S.  W. 
870. 

47.  Central  R.,  etc.,  Co.  v.  Cheatham,  85 
Ala.  292,  4  So.  828,  7  Am.  St.  Rep.  48. 

An  offer  signed  by  a  superintendent  sign- 
ing his  name  as  such  has  been  held  to  be 
sufficient  as  a  binding  offer  of  the  company 
itself.  Central  R.,  etc.,  Co.  f.  Cheatham,  85 
Ala.  292,  4  So.  828,  7  Am!  St.  Rep.  48. 

48.  Central  R.,  etc.,  Co.  i\  Cheatham.  85 
Ala.  292,  4  So.  828,  7  Am.  St.  Rep.  48. 

The  act  of  a  cashier  in  offering  a  reward 
may  become  binding  on  the  bank  by  ac- 
quiescence of  the  directors.  Kelsey  v.  Craw- 
ford County  Nat.  Bank,  69  Pa.  St.  426. 

The  general  manager  of  a  railroad  company 
has  authority  to  offer  a  general  reward  for 
the  arrest  and  conviction  of  any  person  found 
maliciouslj''  obstructing  its  tracks.  Arkansas 
Southwestern  R.  Co.  v.  Dickinson,  78  Ark. 
483,  95  S.  W.  802,  115  Am.  St.  Rep.  54. 

Superintendent  of  a  railroad  company. — 
It  is  within  the  purposes  and  scope  of  the 
agency  of  a  superintendent  of  a  railroad  com- 
pany to  offer  a  reward  for  bringing  to  justice 
all  persons  who  obstruct  its  road  or  offend 
against  its  property  rights.  Central  R,,  etc., 
Co.  y.  Cheatham,  85  Ala.  292,  4  So.  828,  7 
Am.  St.  Rep.  48. 

When  the  president  of  a  bank  offers  a 
reward  for  information  leading  to  the  ar- 
rest of  a  defaulter,  it  is  binding  on  the  bank 
unless  it  be  proved  that  the  president  ex- 
ceeded his  authority.  Minneapolis  Bank  v. 
Griffin,  168  111.  314,  48-  N.  E.  154. 

A  majority  vote  cannot  authorize  the 
mayor  to  offer  a  reward  for  the  conviction 
of  incendiaries,  when  a  municipal  charter 
provides  that  the  common  council  may  by 
a  two-thirds  vote  authorize  the  police  com- 
missioners to  offer  a  reward  for  the  arrest 
of  a  criminal.  Loveland  v.  Detroit,  41  Mich. 
367,  1  N.  W.  952. 

Telephonic  authorization  may  be  sufficient. 
Cummin gs  f.  Clinton  Countv,  181  Mo.  162, 
79  S.  W.  1127. 

A  writing  which  "  guarantees "  the  pay- 
ment of  a  sum  offered  by  a  third  person  for 
an  arrest  and  conviction  is  in  effect  the  offer 
of  a  reward  by  the  person  signing  it.  Camp- 
bell t).  Mercer,  108  Ga.  103,  33  S.  E.  871. 

A  reward  was  published  in  the  names  of 
defendants  who  did  not  authorize  the  publica- 
tion but  who  did  not  object  to  or  counter- 
mand it.    In  an.  action  to  recover  the  reward 
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by  a  person  who  had  complied  with  its  con- 
ditions, the  court  said :  "  There  is  nothing 
to  found  an  estoppel  upon,  but  the  mere 
knowledge  of  the  defendants  that  an  adver- 
tisement over  their  names  had  appeared  in 
the  public  press.  This  advertisement  was 
not  the  act  of  the  defendants ;  hence  to  make 
them  liable  the  act  of  the  plaintiff  must  have 
been  done  under  such  circumstances  that  the 
silence  of  the  defendants  amounted  to  a 
fraud  upon  him.  This  requires  some  intent 
—  an  implied  admission  on  the  part  of  the 
defendants.  .  .  .  The  plaintiff's  belief  in  the 
genuineness  of  the  advertisement  .  .  .  cannot 
of  itself  affect  the  appellants.  They  must 
have  been  placed  in  such  a  situation  that 
their  conduct  was  equivalent  to  standing  by 
and  seeing  the  plaintiff  act,  knowing  that 
he  believed  the  advertisement  to  be  genuine." 
Hugill  V.  Kinney,  9  Oreg.  250,  251,  42  Am. 
Rep.  801. 

The  governor's  private  secretary,  author- 
ized by  Ky.  Acts  (1906),  p.  260,  c.  30,  to 
assist  him  in  the  labors  of  the  office,  cannot 
in  the  absence  of  the  governor  offer  a  re- 
ward. Hager  v.  Sidebottom,  (Ky.)  113  S.  W. 
870. 

49.  California. —  Ryer  v.  Stockwell,  14  Cal. 
134,  73  Am.  Dec.  634. 

Massachusetts: — Freeman  v.  Boston,  5 
Mete.  56. 

Pennsylvania. —  Butler  County  v.  Liebold, 
107  Pa.  St.  407. 

Wisconsin. —  Kinn  t*.  Mineral  Point  First 
Nat.  Bank,  118  Wis.  537,  95  N.  W.  969,  99 
Am.  St.  Rep.  1012. 

United  States. —  Franklin  v.  Heiser,  9  Fed. 
Cas.  No.  5,054,  6  Blatchf.  426. 

See  42  Cent.  Dig.  tit.  "Rewards,"  §  13 
et  seq. 

50.  Wilson  v.  McClure,  50  111.  366;  Hay- 
den  V.  Souger,  56  Ind.  42,  26  Am.  Rep.  1; 
Wilmoth  V.  Hensel,  151  Pa.  St.  200,  25  Atl. 
86,  31  Am.  St.  Rep.  738;  Patton  v.  Has- 
singer,  69  Pa.  St.  311;  Reif  v.  Paige,  55  Wis. 
496,  13  N.  W.  473,  42  Am.  Rep.  731. 

Made  at  a  public  gathering. —  Wilson  i?. 
McClure,  50  111.  366. 

Made  by  one  standing  in  a  crowd  and 
shouting  out  the  offer  to  those  present  see 
Reif  V.  Paige,  55  Wis.  496,  13  N.  W.  473,  42 
Am.  Rep.  731. 

Made  in  a  political  speech. —  Wilmoth  v, 
Hensel,  151  Pa.  St.  200,  25  Atl.  86,  31  Am. 
St.  Rep.  738. 

Statute  of  frauds. —  The  contract  is  not 
one  required  to  be  in  writing  by  the  statute 
of  frauds.  Williams  v.  Byrnes,  8  L.  T.  Rep. 
N.  S.  69,  1  Moore  P.  C.  N.  S.  154,  15  Eng. 
Reprint  660. 

51.  Murray  v.  Kennedy,  15  La.  Ann.  385, 
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proclaimed. It  may  be  published  by  being  spread  upon  the  record  of  the  proper 
court  or  tribunal  authorized  to  make  the  offer.^^ 

5.  Revocation  of  Offer  —  a.  In  General.  The  offer  may  be  revoked  at  any 
time  before  its  acceptance  by  performance,  since  an  unaccepted  offer  creates  no 
contractual  rights.^* 

b.  After  Performance  or  Part  Performance.  After  performance^'^  or  part  per- 
formance, however,  the  offer  cannot  be  revoked  so  as  to  deprive  a  person,  who 
acted  on  the  faith  of  it,  of  any  compensation.^^ 

6.  Lapse  of  Offer.  As  in  the  case  of  other  contracts  "  an  offer  of  reward, 
not  limited  in  its  duration,  must  be  considered  as  having  been  withdrawn  after 
the  expiration  of  a  reasonable  time  from  its  date;^^  for  it  lapses  after  the  expira- 


77  Am.  Dec.  189;  Janvrin  v.  Exeter,  48  N.  H. 
83,  2  Am.  Rep.  185;  Kinn  v.  Mineral  Point 
First  Nat.  Bank.  118  Wis.  537,  95  N.  W. 
969,  99  Am.  St.  Rep.  1012.  See  also  cases 
cited  infra,  notes  52,  53. 

By  hand-bills. —  Central  R.,  etc.,  Co.  v, 
Cheatham,  85  Ala.  292,  4  So.  828,  7  Am.  St 
Rep.  48;  Wilmoth  i\  Hensel,  151  Pa.  St.  200, 
25  Atl.  86,  31  Am.  St.  Rep.  738;  Tarner  v. 
Walker,  L.  R.  2  Q.  B.  301,  8  B.  &  S.  314,  36 
L.  J.  Q.  B.  112,  16  L.  T.  Rep.  N.  S.  234,  15 
Wkly.  Rep.  407  [affirming  L.  R.  1  Q.  B.  641, 
6  B.  &  S.  871,  35  L.  J.  Q.  B.  179,  14  L.  T. 
Rep.  N".  S.  660,  14  Wklv.  Rep.  793,  118 
E.  C.  L.  871];  Thatcher  v.  England,  3  C.  B. 
254,  10  Jur.  597,  15  L.  J.  C.  P.  241,  54 
E.  C.  L.  254. 

By  mailing  circulars. —  Madison  First  Nat. 
Bank  y.  Hart,  55  111.  62. 

By  municipal  ordinance  see  cases  cited  su- 
pra, II,  B,  2,  c. 

By  postal  cards. —  Swanton  v.  Ost,  74  111. 
App.  281;  State  V.  Woodruff,  47  Kan.  151, 
27  Pac.  842,  27  Am.  St.  Rep.  285. 

By  printed  circulars. —  Central  R..  etc.,  Co. 
V.  Cheatham,  85  Ala.  292,  4  So.  828,  7  Am. 
St.  Rep.  48. 

By  proclamation  properly  signed  by  an 
authorized  officer  see  Auditor  v.  Ballard,  9 
Bush  (Ky.)  572,  15  Am.  Rep.  728,  holding 
that  no  publication  other  than  entry  upon 
the  executive  journals  is  necessary  in  such 
a  case. 

By  publication  in  newspaBcr. —  Ryer  v. 
Stockwell,  14  Cal.  134,  73  Am.  Dec.  634; 
Symmes  v.  Frazier,  6  Mass.  344,  4  Am.  Dec. 
142. 

By  private  contract  with  particular  person. 

—  Franklin  v.  Heiser,  9  Fed.  Cas.  No.  5,054, 
6  Blatcbf.  426. 

By  statute  see  cases  cited  supra,  II,  B,  2, 
d;  and  infra,  II,  F,  3;  II,  G,  8. 

By  telegram. —  Cummings  v.  Gann,  52  Pa. 
St.  484. 

52.  Alabama. —  Morrell  v.  Quarles,  35  Ala. 
544. 

Indiana. —  Harson  v.  Pike,  16  Ind.  140. 

Massachusetts. —  Besse  v.  Dyer,  9  Allen 
151,  85  Am.  Dec.  747. 

Missouri. — Anderson  v.  Public  Schools,  122 
Mo.  61,  27  S.  W.  610,  26  L.  R.  A.  707. 

Neio  Jersey. —  Furman  v.  Parke,  21  N.  J.  L. 
310. 

New  Yorfc.— Pier  son  v.  Morch,  82  N.  Y.  503. 
Pennsylvania. —  Cummings  v.  Gann,  52  Pa. 
St.  484. 


Wisconsin. —  Reif  v.  Paige,  55  Wis.  496,  13 
N.  W.  473,  42  Am.  Rep.  731. 

See  42  Cent.  Dig.  tit.  "Rewards,"  §  3; 
and  cases  cited  supra,  note  51. 

Statutes  of  limitations. —  The  contract  has 
been  held  not  to  be  one  in  writing  within 
the  meaning  of  the  statutes  of  limitations. 
Cunningham  v.  Fiske,  13  N.  M.  331,  83  Pac. 
789.  In  Ryer  v.  Stockwell,  14  Cal.  134,  73 
Am.  Dec.  634,  it  was  held  that  an  advertise- 
ment offering  a  reward  for  certain  informa- 
tion became,  upon  its  acceptance,  a  written 
contract,  against  which  the  statute  would 
not  run  for  four  years.  Lapse  of  offer  see 
infra,  II,  B,  6. 

53.  Smith  v.  Vernon  County,  188  Mo.  501, 
87  S.  W.  949,  107  Am.  St.  Rep.  324,  70 
L.  R.  A.  59. 

54.  California. —  Wilson  v.  Stump,  103  Cal. 
255,  37  Pac.  151,  42  Am.  St.  Rep.  Ill:  Rver 
V.  Stockwell,  14  Cal.  134,  73  Am.  Dec.  634. 

Georgia. —  Biggers  v.  Owen,  79  Ga.  658, 
5  S.  E.  193. 

Indiana. —  Harson  v.  Pike,  16  Ind.  140. 

Maine.— Mitchell  v.  Abbott,  86  Me.  338, 
29  Atl.  1118,  41  Am.  St.  Rep.  559,  25 
L.  R.  A'.  503. 

New  Hampshire. —  Janvrin  v.  Exeter,  48 
N.  H.  83,  2  Am.  Rep.  185. 

Pennsylvania. —  Cummings  V.  Gann,  52  Pa. 
St.  484. 

United  States.— Shuey  v.  U.  S.,  92  U.  S. 
73,  23  L.  ed.  697. 

See  42  Cent.  Dig.  tit.  "  Rewards,"  §  5. 

When  made  by  public  advertisement  it  may 
be  withdrawn  in  the  same  way,  altliough  the 
service  is  afterward  rendered  by  a  person 
who  did  not  know  of  the  revocation.  Shuey 
V.  U.  S.,  92  U.  S.  73,  23  L.  ed.  697. 

The  discontinuance  of  the  advertisement  is 
not  in  itself  a  revocation  of  the  offer.  Li^riiig 
V.  Boston,  7  Mete.  (Mass.)  409.  When  the 
offer  was  published  for  two  weeks  in  a  news- 
paper and  then  discontinued,  performance  ton 
months  afterward  is  too  late.  Lauve  v, 
Balfour.  1  Tex.  App.  Civ.  Cas.  §  726. 

55.  Effect  of  performance  or  of  part  per- 
formance see  infra,  II,  G.  4,  5. 

56.  Bronnenberg  r.  Coburn,  110  Ind.  109, 
11  N.  E.  29,  where  the  offer  was  for  the 
detection,  arrest,  and  conviction  of  a  crim- 
inal, and  was  withdrawn  before  conviction  but 
after  the  doloction  and  arrest. 

57.  See  Contracts.  9  Cvc.  201. 

58.  Mitchell  r.  Abbott,  86  Me.  338.  29 
Atl.  1118,  41  Am.  St.  Rep.  550,  25  L.  R.  A. 
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tion  of  a  reasonable  time,  and  what  constitutes  a  reasonable  time  depends  largely 
upon  the  circumstances  under  which  the  particular  offer  was  made.^^ 

C.  Acceptance  of  Offer  of  Reward  —  l.  Who  May  Accept.^^  An  offer 
of  reward  may  be  accepted  by  any  part  of  the  public,  if  it  be  offered  to  the  public/^ 
or  by  any  particular  person  or  class  of  persons,  if  such  proposition  is  made  to 
them.«2 

2.  Notice  of  Acceptance.^^  It  is  not  necessary  that  the  person  performing 
the  service  for  which  a  reward  is  offered  generally  should  give  notice  to  the  offerer 
that  he  accepts  the  offer,  for  in  such  case  the  party  making  the  offer  impliedly 
dispenses  with  actual  notice  and  the  doing  of  the  act  completes  the  contract.^* 

3.  Time  of  Acceptance.^^    Acceptance  of  an  offer  of  reward  by  performing  or 


503  (after  twelve  years)  ;  Loring  v.  Boston,  7 
Mete.  (Mass.)  409  (after  three  years)  ; 
Shaub  V.  Lancaster  City,  156  Pa.  St.  362, 
26  Atl.  1067,  21  L.  R.  A.  691  (after  ten 
3^ears).  Compare  Wilson  v.  Stump,  103  Cal. 
255,  37  Pac.  151,  42  Am.  St.  Rep.  Ill,  hold- 
ing that  if  the  offer  was  not  limited  in  time, 
it  will  be  presumed  to  have  remained  open 
during  the  fifth  day  after  it  was  made.  But 
see  In  re  Kelly,  39  Conn.  159,  where  it  was' 
held  that  an  offer  of  reward  was  not  barred 
by  lapse  of  time,  but  continued  and  was  bind- 
ing until  the  statute  of  limitations  had  run 
against  the  crime,  concerning  which  the  offer 
of  reward  was  made. 

Rule  explained  and  applied. —  The  offer  of 
a  reward  for  the  apprehension  and  convic- 
tion of  any  person  engaged  in  incendiary  at- 
tempts cannot  be  accepted  three  years  and 
eight  months  after  it  was  made.  Loring  r. 
Boston,  7  Mete.  (Mass.)  409,  412.  In  this 
case  the  court  said:  "Although  not  limited 
in  its  terras  it  is  manifest,  we  think,  that 
it  could  not  have  been  intended  to  be  per- 
petual, or  to  last  ten  or  twenty  years,  or 
more;  and  therefore  must  have  been  under- 
stood to  have  some  limit.  ,  .  .  There  being 
no  limit  in  terms,  then  by  a  general  rule  of 
law  it  must  be  limited  to  a  reasonable  time, 
that  is,  the  service  must  be  done  within  a  rea- 
sonable time  after  the  offer  was  made.  What 
is  a  reasonable  time,  when  all  the  facts  and 
circumstances  are  proved  on  which  it  de- 
pends, is  a  question  of  law.  To  determine  it, 
we  are  first  to  consider  the  objects  and  pur- 
poses for  which  such  reward  is  offered.  .  .  . 
Though  such  discontinuance  [of  the  adver- 
tisement] is  not  a  revocation  of  the  offer,  it 
proves  that  those  who  made  it  no  longer  held 
it  forth  conspicuously  as  a  continuing  offer; 
and  it  is  not  reasonable  to  regard  it  as  a 
continuing  offer  for  any  considerable  term  of 
time  afterwards." 

After  acceptance,  however,  see  Ryer  v. 
Stockwell,  14  Cal.  134  73  Am.  Dec.  634. 
See  also  infra,  II,  C,  4. 

59.  Mitchell  v.  Abbott,  86  Me.  338,  29  Atl. 
1118,  41  Am.  St.  Rep.  559,  25  L.  R.  A.  503. 

Revocation  is  conclusively  presumed  to  have 
been  made  where  the  offer  is  not  accepted 
within  a  reasonable  time.  Mitchell  v.  Ab- 
bott, 86  Me.  338,  29  Atl.  1118,  41  Am.  St. 
Rep.  559,  25  L.  R.  A.  503,  a  lapse  of  more 
tlian  twelve  years.    See  infra,  II,  G,  2,  a. 

60.  Acceptance  by:  Public  officer  see  infra, 
III,  C.  Servant  or  employee  see  infra,  III,  B. 

[11,  B,  6] 


Who  may  accept  upon  offer  of  reward  for 
the  discovery  of  property  or  apprehension  of 
offender  see  Contracts,  9  Cyc.  255  text  and 
note  72. 

61.  Campbell  v.  Mercer,  108  Ga.  103,  33 
S.  E.  871. 

Rewards  are  generally  offered  to  the  public 

at  large  and  they  may  be  accepted  by  any  one 
of  the  public  except  in  the  case  of  officers 
whose  duty  it  is  to  do  the  required  act.  But- 
ler Countv  V.  Leibold,  107  Pa.  St.  407.  '  See 
infra.  III,  C. 

Owner  of  stolen  property. —  A  statute  gave 
a  reward  to  "  whoever  shall  pursue  and  ap- 
prehend any  person  who  shall  have  stolen  any 
mare,"  etc.  Since  the  statute  makes  no  dis- 
tinction between  the  owner  of  a  stolen  horse 
and  any  other  person,  the  owner  is  entitled 
to  such  reward.  Butler  County  v.  Leibold, 
107  Pa.  St.  407. 

62.  Campbell  r.  Mercer,  108  Ga.  103,  33 
S.  E.  871. 

When  offered  to  a  designated  class  of  per- 
sons, the  offer  can  be  accepted  only  by  one 
of  that  class.  Madison  First  Nat.  Bank  v. 
Hart,  55  111.  62. 

However,  if  the  services  are  accepted  the 
offerer  may  be  liable  for  the  reward  earned 
by  one  not  included  in  the  designated  class. 
Madison  First  Nat.  Bank  v.  Hart,  55  111.  62. 

63.  Performance  of  service  without  knowl- 
edge of  offer  see  infra,  II,  G,  6. 

64.  Illinois. —  Madison  First  Nat.  Bank  v. 
Hart,  55  111.  62;  Wilson  v.  McClure,  50  HI. 
366. 

Indiana. —  Hayden  v.  Souger,  56  Ind.  42, 
26  Am.  Rep.  1;  Harson  v.  Pike,  16  Ind.  140. 

Massachusetts. —  Symmes  v.  Frazier,  6 
Mass.  344,  4  Am.  Dec.  142. 

New  Hampshire. —  Morse  v.  Bellows,  7 
N.  H.  549,  28  Am.  Dec.  372. 

Pennsylvania. —  Patton  v.  Hassinger,  69 
Pa.  St.  311. 

Wisconsin. —  Reif  v.  Paige,  55  Wis.  496, 
13  N.  W.  473,  42  Am.  Rep.  731. 

United  States.— Shuej  v.  U.  S.,  92  U.  S. 
73,  23  L.  ed.  697. 

See  42  Cent.  Dig.  tit.  "  Rewards,"  §  7. 

Notification  of  acceptance  being  for  the 
benefit  of  the  person  who  makes  the  offer,  he 
may  dispense  with  it  if  he  thinks  it  desir- 
able to  do  so.  Carlill  v.  Carbolic  Smoke 
Ball  Co.,  [1893]  1  Q.  B.  256,  57  J.  P.  325, 
62  L.  J.  Q.  B.  257,  67  L.  T.  Rep.  N.  S.  837, 
4  Reports  176,  41  Wkly.  Rep.  210. 

65.  Time  of  performance  s'^e  infra,  II,  G,  2. 
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commencing  to  perform  the  service  requested  must  be  within  a  reasonable  time, 
unless  the  time  is  limited  in  the  offer  itself. 

4.  Effect  of  Acceptance.  While  a  mere  offer  not  assented  to  does  not  con- 
stitute a  contract,^'  an  acceptance  of  the  terms  of  an  offer  of  reward  by  any  person 
who  complies  therewith  by  performing  the  service  creates  a  complete  and  vaUd 
contract/^  provided  the  performance  takes  place  prior  to  the  withdrawal  of  the 
offer.  «9 

5.  What  Constitutes  Acceptance.  Acting  upon  the  offer  and  complying  with 
its  terms  and  conditions  will  operate  as  an  acceptance  of  the  offer. '^^ 

D.  Consideration  —  l.  Necessity.  As  in  the  case  of  other  contracts  a 
consideration  is  necessary  to  support  the  contract  for  a  reward. 

2.  What  Is  a  Valid  Consideration.  The  consideration  which  supports  the 
promise  of  a  reward  is  not  benefit  to  the  promisor,  but  the  fact  that  upon  the 
faith  of  his  promise  some  act  has  been  done  by  the  promisee ;  hence,  the  per- 
formance of  the  terms  of  an  offer  constitute  a  good  and  sufficient  consideration 
for  the  contract  upon  which  to  base  the  recovery  by  the  claimant,  but  perform- 
ance of  services  which  one  is  otherwise  bound  to  do  does  not  operate  as  such  a 
consideration.''^ 

E.  Illegality  —  l.  in  General.  As  to  its  legality  the  contract  must  be  tested 
by  the  same  rules  which  govern  other  contracts.''^    Thus  the  contract  may  be 


66.  See  swpra,  II,  B,  6. 

67.  Van  Vlissingen  v.  Mannings  105  111. 
App.  255. 

Prior  to  acceptance  of,  or  performance  of 
the  services  specified  therein,  an  offer  of 
reward  is  not  a  contract.  Williams  v.  West 
Chicago  St.  E.  Co.,  191  111.  610,  61  N.  E. 
456,  85  Am.  St.  Rep.  278.  See  supra,  II,  A; 
Harson  v.  Pike,  16  Ind.  140;  Cummings  v. 
Gann,  52  Pa.  St.  484. 

68.  Alabama. —  Morrell  v.  Quarles,  35  Ala. 
544. 

Indiana. —  Harson  v.  Pike,  16  Ind.  1'  . 
iSlew  Jersey. — Furman  v.  Parke,  21  N.  J.  L. 
310. 

ISiew  York. —  Pierson  v.  Morch,  82  N.  Y. 
503. 

Pennsylvania. —  Cummings  v.  Gann,  52  Pa. 
St.  484. 

Wisconsin. —  Reif  v.  Paige,  55  Wis.  496, 
13  N.  W.  473,  42  Am.  Rep.  731. 

See  42  Cent.  Dig.  tit.  "  Rewards,"  §  7. 

"Although  the  offer  is  made  to  the  world, 
the  contract  is  made  with  that  limited  portion 
of  the  public  who  come  forward  and  perform 
the  condition  on  the  faith  of  the  advertise- 
ment." Carlill  V.  Smoke  Ball  Co.,  [1893]  1 
Q.  B.  256,  268,  67  J.  P.  325,  62  L.  J.  Q.  B. 
257,  67  L.  T.  Rep.  N.  S.  839,  4  Reports  176, 
41  Wkly.  Rep.  210,  per  Borden,  L.  J. 

69.  Vigo  Agricultural  Soc.  v.  Brumfiel,  102 
Ind.  146,  1  N.  E.  382,  52  Am.  Rep.  657. 

It  is  elementary  that  where  a  party  pub- 
lishes an  offer  to  the  world,  and  before  it  is 
withdrawn  another  acts  upon  it,  the  party 
making  the  offer  is  bound  to  perform  his 
promise.  Vigo  Agricultural  Soc.  v.  Brum- 
fiel, 102  Ind.  146,  1  N.  E.  382,  52  Am.  Rep. 
657. 

If,  in  reliance  upon  the  offer,  plaintiff  ac- 
cepted the  proposiil  and  performed  the  serv- 
ice for  which  the  reward  was  offered  before 
the  offer  was  revoked,  a  valid  contract  was 
thereby  consummated.    Wilson  r.  Stump,  103 


Cal.  255,  37  Pac.  151,  42  Am.  St.  Rep. 
Ill, 

70.  See  infra,  II,  G,  1,  7. 

71.  See  Contracts,  9  Cyc.  308. 

72.  Wilmoth  v.  Hensel,  151  Pa.  St.  200,  25 
Atl.  86,  31  Am.  St.  Rep.  738. 

If  not  based  upon  a  sufficient  consideration, 
the  contract  for  a  reward  is  not  enforceable. 
Stilk  V.  Myrick,  2  Campb.  317,  11  Rev.  Rep. 
717;  Harris  v.  Watson,  Peake  N.  P.  72,  3 
Rev.  Rep.  664. 

73.  Bronnenberg  v.  Coburn,  110  Ind.  169, 
11  N.  E.  29;  Furman  v.  Parke,  21  N.  J.  L. 
310. 

Incoiivenience  or  detriment  to  the  promisee 

the  consideration.  Carlill  v.  Carbolic  Smoke 
Ball  Co.,  [1893]  1  Q.  B.  256,  57  J.  P.  325,  62 
L.  J.  Q.  B.  257,  67  L.  T.  Rep.  N.  S.  837,  4 
Reports  176,  41  Wkly.  Rep.  210. 

The  trouble  to  which  the  accepter  puts 
himself  in  order  to  comply  with  the  terms 
and  conditions  of  the  offer  is  the  considera- 
tion. Ryer  v.  Stockwell,  14  Cal.  134,  73  Am. 
Dec.  634,  holding  that  one  who  performs  the 
terms  and  conditions  of  an  offer  of  reward 
can  hardly  be  said  to  have  done  what  every 
good  citizen  is  bound  to  do,  and  that  the 
agreement  should  not  be  considered  as  a 
nudum  pad  inn. 

74.  INTorroll  r.  Quarles,  35  Ala.  544;  Rver 
V.  Stockwell,  14  Cal.  134,  73  Am.  Dec.  634; 
Mitchell  r.  Abbott,,  86  Me.  338,  29  Atl.  HIS. 
41  Am.  Si.  Rep.  559,  25  L.  R.  A.  503:  Free- 
man r.  Boston,  5  Mete.  (Mass.)  56. 

75.  Harris  r.  Carter,  2  C.  L.  R.  1582,  3 
E.  &  B.  550,  IS  Jur.  1014,  23  L.  J.  Q.  B. 
295,  2' Wkly.  Rep.  409,  77  E.  C.  L.  559. 

Performance  by  public  officer  see  infra. 
TIT,  C. 

Performance  by  servant  or  employee  see 
infra.  Ill,  B. 

76.  Boehmer  r.  Foval,  55  111.  App.  71.  See 
Contracts,  9  Cyc.  465,  483. 

A  promise  to  bribe  a  baililT  to  take  bail  is 
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invalid  as  being  against  public  policy. '^^  It  is  not  against  public  policy  to  offer 
a  reward  for  securing  the  conviction  of  a  person  who  thereafter  perpetrates  an 
offense. 

2.  Intent,  Interest,  or  Motive  of  Offerer.  While  the  offer  must  have  been 
made  with  intent  to  create  and  have  been  capable  of  creating  a  legal  relation 
between  the  offerer  and  the  accepter/^  it  not  being  necessary  that  the  offerer 
of  the  reward  should  have  any  personal  interest  in  the  subject-matter/^  his  motive  in 
making  the  offer  is  immaterial/^  so  far  as  the  validity  of  the  contract  is  concerned. 

3.  Prizes  and  Premiums.  The  offer  of  a  prize  to  the  owner  of  the  horse  that 
wins  a  race,  made  in  good  faith  and  not  as  a  cover  for  betting,  and  when  it  is 
payable  by  the  person  or  association  making  the  offer  out  of  its  own  funds,  is  not 
gambhng  or  a  wagering  transaction.^^ 


illegal.  Stotesbury  v.  Smith,  ^2  Burr.  924, 
97  Eng.  Reprint  635. 

Illegal  consideration  vitiates  the  contract. 
Boehmer  v.  Foval,  55  111.  App.  71. 

"  No  questions  will  be  asked  "  used  in  an 
offer  in  violation  of  statute  see  Mirams  f. 
Our  Dogs  Pub.  Co.,  [1901]  2  K.  B.  564,  70 
L.  J.  K.  B.  879,  85  L.  T.  Rep.  N.  S.  6,  17 
T.  L.  R.  649,  49  Wkly.  Rep.  626. 

Offer  of  reward:  Construed  as  contempt  of 
court  see  Butler  y.  Butler,  13  P.  D.  73,  57 
L.  J.  P.  D.  &  Adm.  42,  58  L.  T.  Rep.  N.  S. 
563;  Brodribb  v.  Brodribb,  11  P.  D.  66,  50 
J.  P.  407,  55  L.  J.  P.  D.  &  Adm.  47,  56 
L.  T.  Rep.  N.  S.  672,  34  Wkly.  Rep.  580. 
For  illegal  arrest  see  Marking  v.  Needy,  8 
Bush  (Ky.)  22;  Moore  v.  Peace,  97  S.  W.  762, 
30  Ky.  L.  Rep.  193;  Morris  v.  Kasling,  79 
Tex.  141,  15  S.  W.  226,  11  L.  R.  A.  398. 
For  testimony  in  favor  of  offerer  see  Boeh- 
mer V.  Foval,  55  111.  App.  71.  Relating  to 
lottery  transaction  see  Dieckhoff  f.  Fox,  56 
Minn.  438,  57  N.  W.  930.  To  a  voter  see 
State  V.  Dustin,  5  Oreg.  375,  20  Am.  Rep.  746. 

Offering  to  give  official  salary  to  the  county 
see  State  v.  Dustin,  5  Oreg.  375,  20  Am.  Rep. 
746;  State  V.  Purdy,  36  Wis.  213,  17  Am. 
Eep.  485. 

Part  of  an  entire  consideration  being  illegal 
the  whole  contract  is  void.  Boehmer  i\  Foval, 
55  111.  App.  71. 

77.  Marking  v.  Needy,  8  Bush  (Ky.)  22 
[folloived  in  Moore  v.  Peace,  97  S.  W.  762,  30 
Ky.  L.  Rep.  193]  ;  Morris  v.  Kasling,  79  Tex. 
141,  15  S.  W.  226,  11  L.  R.  A.  398. 

Marriage  brokerage  contract. —  Crawford  v. 
Russell,  62  Barb.  (N.  Y.)  92;  Keat  i\  Allen, 
2  Vern.  Ch.  588,  23  Eng.  Reprint  983.  See 
Contracts,  9  Cyc.  518;  26  Cyc.  926. 

Offer  to  public  officer  see  infra,  III,  C. 

Offer  to  servant  or  employee  see  infra, 
III,  B. 

Not  against  public  policy. —  The  offer  of  a 
reward  for  the  conviction  of  persons  for  of- 
fenses thereafter  committed  against  election 
laws  is  not  void  as  against  public  policy. 
Wilmoth  V.  Hensel,  151  Pa.  St.  200,  25  Atl. 
86,  31  Am.  St.  Rep.  738.  A  contract  by 
which  one  agrees  to  pay  for  the  return  of  his 
property  which  had  been  stolen  is  not  illegal 
or  against  public  policy,  provided  there  is  no 
stipulation  to  refrain  from  prosecuting  the 
thief  or  to  compound  the  felony.  Schirm  v. 
Wieman,  103  Md.  541,  63  Atl.  i056,  115  Am. 
St.  Rep.  373,  7  L.  R.  A.  N.  S.  175. 
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78.  Wilmoth  v.  Hensel,  151  Pa.  St.  200,  25 
Atl.  86,  31  Am.  St.  Rep.  738. 

79.  Higgins  v.  Lessig,  49  111.  App.  459; 
Stamper  v.  Temple,  6  Humphr.  (Tenn.)  113, 
44  Am.  Dec.  296;  Carlill  v.  Carbolic  Smoke 
Ball  Co.,  [1893]  1  Q.  B.  256,  57  J.  P.  325, 
62  L.  J.  Q.  B.  257,  67  L.  T.  Rep.  N.  S.  837, 
4  Reports  176,  41  Wkly.  Rep.  210,  where  the 
advertisement  was  as  follows:  "£100  re- 
ward will  be  paid  by  the  Carbolic  Smoke  Ball 
Company  to  any  person  who  contracts  the 
increasing  epidemic  influenza,  colds,  or  any 
disease  caused  by  taking  cold,  after  having 
used  the  ball  three  times  daily  for  two  weeks 
according  to  the  printed  directions  supplied 
with  each  ball.  £1000  is  deposited  with  the 
Alliance  Bank,  Regent  Street,  shewing  our 
sincerity  in  the  matter."  It  was  held  that 
this  advertisement  was  not  a  mere  puff  but 
was  intended  to  be  a  promise,  and  that  plain- 
tiff who  had  performed  the  conditions  was 
entitled  to  recover  the  reward. 

Expression  of  wrath  coupled  with  boasting 
and  bluster  was  held  not  to  show  such  an 
intent.    Higgins  v.  Lessig,  49  111.  App.  459. 

Where  the  advertisement  is  nothing  more 
than  a  suggestion  to  induce  offers  of  a  con- 
tract by  others  it  imposes  of  itself  no  lia- 
bility. Anderson  v.  St.  Louis  Public  Schools, 
122  Mo.  61,  27  S.  W.  610,  26  L.  R.  A.  707. 

80.  Furman  v.  Parke,  21  N.  J.  L.  310. 

81.  Furman  v.  Parke,  21  N.  J.  L.  310; 
Fitch  V.  Snedaker,  38  N.  Y.  248,  97  Am.  Dec. 
791;  Morris  v.  Kasling,  79  Tex.  141,  15 
S.  W.  226,  11  L.  R.  A.  398. 

82.  Furman  v.  Parke,  21  N.  J.  L.  310. 
The  secret  motives  of  one  making  an  offer 

of  reward  form  no  part  of  the  contract.  Kas- 
ling V.  Morris,  71  Tex.  584,  9  S.  W.  739,  10 
Am.  St.  Rep.  797. 

The  fact  that  the  offerer  expected  others 
than  the  one  arrested  and  proved  guilty  to 
be  arrested  will  not  relieve  him  from  liabil- 
ity upon  his  offer  when  it  has  been  acted 
upon  bv  another.  Kasling  v.  Morris,  71  Tex. 
584,  9  S.  W.  739,  10  Am.  St.  Rep.  797. 

83.  Hankins  v.  Ottinger,  115  Cal.  454,  47 
Pac.  254,  40  L.  R.  A.  76;  People  v.  Fallon, 
152  N.  Y.  12,  46  N.  E.  296,  57  Am.  St.  Rep. 
492,  37  L.  R.  A.  227;  Porter  v.  Day,  71  Wis. 
296,  37  N.  W.  259.  See  also  Delier  v. 
Plymouth  Agricultural  Soc,  57  Iowa  481, 
10  N.  W.  872. 

But  when  a  statute  prohibits  the  offering 
of  such  rewards  or  premiums  they  cannot  be 


BEWAEDS 


[34  Cye.]  1741 


F.  Construction  of  Offer  —  l.  General  Rules  Applicable.  The  gen- 
eral rules  governing  the  interpretation  of  contracts  ^-  apply As  the  contract 
depends  wholly  upon  the  offer  on  one  side  and  the  performance  on  the  other, 
without  other  communication  between  the  parties/®  the  legal  import  and  effect 
of  the  contract  must  be  determined  by  the  terms  of  the  offer,  fairly  construed 
according  to  the  intent  of  the  party  making  it.^^  A  fair  interpretation  of  the 
offer  should  be  given  with  due  regard  to  the  meaning  of  the  language  employed. 
An  offer  of  a  reward  for  ''the  arrest  and  conviction"  of  an  offender  cannot,  it 
has  been  held,  be  taken  literally. 


recovered.  Bronson  Agricultural,  etc..  Assoc. 
V.  Ramsdell,  24  Mich.  441. 

When  an  exhibitor  at  a  fair  has  become 
entitled  to  a  certain  sum  offered  for  the  best 
exhibit,  there  is  no  consideration  for  his 
agreement  to  take  less  than  the  amount  due. 
Murray  v.  Walker,  83  Iowa  202,  48  N.  W. 
1075. 

84.  Interpretation  of  contract  generally 
see  Contracts,  9  Cyc.  577. 

85.  Central  R.,  etc.,  Co.  v.  Cheatham,  85 
Ala  292,  4  So.  828,  7  Am.  St.  Rep.  48 ;  Free- 
man V.  Boston,  5  Mete.  (Mass.)  56;  Wash- 
burn V.  Humphreys,  35  N.  C.  88. 

Parol  testimony  cannot  be  admitted  to  ex- 
plain or  interpret  a  resolution  of  a  board  of 
underwriters  of  the  city  of  New  Orleans, 
offering  a  reward  to  be  paid  by  the  insurance 
companies  for  the  apprehension  of,  with  suffi- 
cient evidence  to  convict,  any  person  guilty 
of  the  crime  of  arson.  Salbadore  v.  Crescent 
Mut.  Ins.  Co.,  22  La.  Ann.  338. 

86.  See  supra,  II,  A. 

87.  Freeman  v.  Boston,  5  Mete.  (Mass.) 
56,  57,  per  Shaw,  C.  J. 

The  intent  manifested  by  an  advertisement 
must  govern  in  its  interpretation.  Anderson 
V.  St.  Louis  Public  Schools,  122  Mo.  61,  27 
S.  W.  010,  26  L.  R.  A.  707. 

88.  Salbadore  v.  Crescent  Mut.  Ins.  Co.,  22 
La.  Ann.  338. 

Illustration. —  When  a  negro  slave  was 
stolen  a  reward  of  one  hundred  dollars  was 
offered  for  the  apprehension  of  both  the  negro 
and  the  thief,  or  fifty  dollars  for  the  negro 
out  of  the  state,  twenty-five  dollars  for  the 
apprehension  of  the  negro  within  the  state. 
This  means  that  the  one  hundred  dollars  was 
offered  only  for  the  arrest  of  the  thief  and 
the  negro  if  taken  without  the  state.  Wash- 
burn V.  Humphreys,  35  N.  C.  88. 

The  words  and  terms  used  must  be  given 
their  fair  and  reasonable  import  taken  in 
connection  with  the  circumstances  in  which 
they  are  used.  Commercial  Bank  v.  Pleas- 
ants, 6  Whart.  (Pa.)  375. 

A  dog  is  included  in  the  words  "  any  prop- 
erty whatsoever  "  in  the  Larceny  Act  of  1861, 
which  imposes  a  penalty  on  any  one  who  pub- 
licly advertises  a  reward  for  the  return  of 
any  property  whatsoever  and  uses  in  such  ad- 
vertisement any  words  purporting  that  no 
questions  will  be  asked.  Mirams  v.  Our  Dogs 
Pub.  Co.,  [1901]  2  K.  B.  564,  70  L.  J.  K.  B. 
879,  85  L.  T.  Rep.  N.  S.  0,  17  T.  L.  R.  649, 
49  Wkly.  Rep.  626. 

The  abbreviation  of  the  word  "  superintend- 
ent "  in  the  signature  of  a  railroad  superin- 
tendent to  an  ofter  of  reward  is  not  material. 


Central  R.,  etc.,  Co.  v.  Cheatham,  85  Ala. 
292,  4  So.  828,  7  Am.  St.  Rep.  48. 

A  reward  offered  for  a  "  capture  "  is  not  a 
reward  offered  for  information.  Everman  v. 
Hyman,  26  Ind.  App.  165,  28  N.  E.  1022,  84 
Am.  St.  Rep.  284. 

The  broadest  meaning  of  the  word  "  lost " 
was  given  to  the  term  as  used  in  an  offer  of 
reward  in  Commercial  Bank  v.  Pleasants,  6 
Whart.   (Pa.)  375. 

The  word  "  recover  "  may  have  its  meaning 
affected  by  the  circumstances  under  which  it 
is  used  or  the  connection  in  which  it  is  used 
in  the  offer  of  a  reward.  Commercial  Bank 
V.  Pleasants,  6  W'hart.  (Pa.)  375. 

The  words  "  apprehension  "  and  "  arrest  " 
have  been  construed  to  be  interchangeable 
terms,  arrest  meaning  the  same  as  apprehen- 
sion. Cummings  v.  Clinton  County,  181  Mo. 
162,  79  S.  W.  1127. 

The  more  reasonable  of  two  constructions 
should  be  given  to  the  meaning  of  the  terms 
of  an  offer  of  reward.  Washburn  v.  Hum- 
phreys, 35  N.  C.  88. 

Where  the  mere  reading  of  the  offer  makes 
its  nature  plain  and  unmistakable,  this  mean- 
ing should  be  adopted.  Juniata  County  V. 
McDonald,  122  Pa.  St.  115,  15  Atl.  696. 

Where  the  advertisement  oft'ering  the  re- 
Avard  is  signed  by  the  city  clerk  and  purports 
to  be  made  "  by  order  of  the  Mayor  and 
Aldermen,"  it  is  the  official  act  of  the  mayor 
and  aldermen;  and  in  construing  it.  the  ad- 
vertisement and  the  note  authorizing  it  are 
to  be  taken  together.  Freeman  v.  Boston,  5 
Mete.   (Mass.)  56. 

89.  Haskell  r.  Davidson,  91  Me.  488,  40 
Atl.  330,  64  Am.  St.  Rep.  254,  42  L.  R.  A. 
155. 

For  the  arrest  and  conviction  of  an  un- 
known offender  should  not  be  taken  literally. 
Kinn  r.  Mineral  Point  First  Nat.  Bank.  118 
Wis.  537,  95  N.  W.  969,  99  Am.  St.  Rep. 
1012.  In  Chicago,  etc.,  R.  Co.  Sebring.  19 
111.  App.  222,  tlie  offer  was  as  follows:  "  $500 
reward  will  be  paid  to  any  parties  who  will 
secure  the  arrest  and  conviction  of  any  per- 
son who  has  injured  persons  or  property  by 
throwing  stones  or  other  missiles  at  the 
trains  of  the  Chicago  &  Alton  Railroad  Com- 
pany." This  was  construed  not  to  apply  to 
the  case  of  a  missile  thrown  in  the  course 
of  a  fight  between  an  employee  or  passenger 
and  a  stranger. 

Not  in  the  alternative. —  The  offer  of  fi\'e 
thousand  dollars  for  an  arrest  and  conviction 
or  information  leading  thereto  is  not  in  the 
alternative  for  two  things,  or  ten  thousand 
dollars,    but   for   one   tiling   and   only  five 
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2.  Past  or  Future  Offenses.  Where  the  terms  of  the  offer  are  general,  the 
offer  may  apply  equally  to  offenses  committed  either  before  or  after  the  date  of 
the  offer.  Whether  a  reward  for  the  arrest  and  conviction  of  a  criminal  applies 
to  past  or  future  offenses  or  to  both  is  a  question  dependent  upon  the  construction 
of  the  offer.  ^1 

3.  Statutory  Rewards.  When  a  reward  is  offered  by  a  statute,  or  by  officials 
in  pursuance  of  a  statute,  the  question  as  to  when  the  reward  is  earned,  as  well 
as  that  of  the  authority  of  the  official  to  offer  it,  depends  upon  the  construction 
of  the  statute;     and  such  a  statute  is  to  be  liberally  construed. 

G.  Performance  of  Service — l.  Necessity.  To  make  the  offer  a  bind- 
ing and  enforceable  contract,  the  act  must  be  done  or  the  services  rendered 
in  accordance  with  the  terms  of  the  offer,  before  it  lapses  or  is  revoked.^* 

2.  Time  of  Performance  —  a.  In  General.  Although  the  offer  may  not  desig- 
nate any  time  within  which  the  services  are  to  be  rendered,  it  must  be  accepted 
by  such  performance  within  a  reasonable  time  according  to  the  nature  of  the 
subj  ect-matter . 

b.  Commenced  Prior  to  Offer.  Performance  begun  before  tlie  offer  is  made 
entitles  the  party  to  the  reward  when  it  is  completed  afterward.^® 


thousand  dollars.  Fargo  i'.  Arthur,  43  How. 
Pr.  (N.  Y.)  193. 

90.  Central  R.,  etc.,  Co.  y.  Cheatham,  85 
Ala.  292,  4  So.  828,  7  Am.  St.  Rep.  48. 

91.  Salbadore  v.  Crescent  Mut.  Ins.  Co.,  22 
La.  Ann.  338;  Abel  v.  Pembroke,  61  N.  H. 
357.  In  Central  K.,  etc.,  Co.  v.  Cheatham,  85 
Ala.  292,  4  So.  828,  7  Am.  St.  Rep.  48,  the 
reward  was  offered  "  for  the  arrest,  with  proof 
to  convict,  of  any  person  or  persons  for  the 
malicious  obstructing  of  the  tracks,"  and  this 
was  held  applicable  to  both  past  and  future 
offenses.  In  Freeman  v.  Boston,  5  Mete. 
(Mass.)  56,  the  advertisement  recited  that 
sundry  houses  had  been  set  on  fire  and  offered 
the  reward  for  the  conviction  of  any  person 
setting  fire  to  buildings.  This  was  held  to 
apply  only  to  offenses  previously  committed. 

92.  Hungerford  v.  Moore,  65  Ala.  232; 
Drew  f.  Ricks,  17  Ala.  25;  Crawford  County 
V.  Spenney  21  111.  288;  Anderson  v.  Pierce 
Countv,  40  Nebr.  481,  58  N.  W.  955;  Gibbs 
V.  U.  S.,  14  Ct.  CI.  544.  See  also  tn/ra,  II,  G, 
3,  c,  (IX)  ;  III,  C,  1,  b. 

Reward  for  offenders  against  state  laws 
does  not  include  offenders  against  the  laws 
of  the  United  States.  Sias  v.  Hallock,  14 
Nev.  332,  where  a  reward  payable  by  statute 
for  the  arrest  of  those  who  rob  or  attempt  to 
rob  was  held  to  apply  to  a  violation  of  the 
state  law,  but  not  to  a  robbery  of  the  mail 
which  is  an  offense  against  the  United  States. 

Miss.  Code  (1892),  §  1387,  giving  a  reward 
to  one  who  arrests  a  fleeing  homicide  and 
delivers  him  up  for  trial  was  construed  in 
Newton  County  f.  Doolittle,  72  Miss.  929,  18 
So.  451,  and  Tate  County  v.  Moore,  87  Miss. 
245,  39  So.  781.  See  also  as  to  statutory 
rewards  in  that  state  Martin  v.  Copiah 
County,  71  Miss.  407,  15  So.  73;  Newton 
County  V.  Wells,  67  Miss.  151,  6  So.  614; 
Wilson  V,  Wallace,  64  Miss.  13,  8  So.  128; 
Itawamba  County  v.  Candler,  62  Miss.  193; 
Jones  r.  Gibbs,  51  Miss.  401. 

93.  In  re  Kelly,  39  Conn.  159.  But  see 
Com.  f.  Edwards,  10  Phila.  (Pa.)  215,  where 
a  statutory  reward  for  the  pursuit  and  arrest 
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of  a  horse  thief  was  held  not  to  include  a 
mule  thief,  construing  the  Pennsylvania  Act 
of  March  15,  1821,  7  Sm.  Laws,  p.  388. 

94.  Wilson  r.  Stump,  103  Cal.  255,  37  Pac. 
151,  42  Am.  St.  Rep.  Ill;  Bull  v.  Talcot,  2 
Root  (Conn.)  119,  1  Am.  Dec.  62;  Vigo  Agri- 
cultural Soc.  V.  Brumfiel,  102  Ind.  146,  1 
N.  E.  382,  52  Am.  St.  Rep.  657;  Haskell  y. 
Davidson,  91  Me.  488,  40  Atl.  330,  64  Am. 
St.  Rep.  254,  42  L.  R.  A.  155.  See  also  su^a, 
II,  A. 

95.  Mitchell  r.  Abbott,  86  Me.  338,  29  Atl. 
1118,  41  Am.  St.  Rep.  559,  25  L.  R.  A.  503; 
Loring  i".  Boston,  7  Mete.  (Mass.)  409; 
Schaub  r.  Lancaster,  156  Pa.  St.  362,  26  Atl. 
1067,  21  L.  R.  A.  691. 

Statutory  limitation  of  prosecution. —  In  In 
re  Kelly,  39  Conn.  159,  163,  the  court  said: 
"  The  offer,  it  is  true,  is  not  limited  in  its 
terms  as  to  time,  but  the  statute  of  limita- 
tions, which  is  applicable  to  the  crime  in 
question,  necessarily  restricts  the  offer  to  the 
period  within  which  the  delinquent  must  be 
informed  against  and  prosecuted,  three  years 
next  after  the  offence  was  committed.  So 
long  as  the  statute  of  limitations  continued 
to  run  against  the  offender,  so  long  would 
this  offer  of  reward  continue  good.  As  soon 
as  the  statute  becomes  a  bar  to  the  prosecu- 
tion, all  liability  to  pay  the  reward  of  course 
ceases,  for  the  conviction  of  the  offender  ia 
an  event  necessarily  antecedent  to  the  pay- 
ment of  the  reward."  In  this  case  the  offer 
was  to  the  person  "  who  shall  be  the  means 
of  detecting  and  convicting "  certain  incen- 
diaries. In  Drummond  v.  U.  S.,  35  Ct.  CI. 
356,  a  claimant  who  made  the  arrest  ten 
years  after  the  offer  of  the  reward  was  held 
to  be  entitled  to  recover  it,  since  the  prosecu- 
tion for  the  crime  had  not  become  barred  by 
statute. 

Lapse  of  offer  see  supra,  II,  B,  6. 
Within  what  time  offer  must  be  accepted 
see  supra,  II,  C,  3. 

96.  Neville  v.  Kelly,  12  C.  B.  N.  S.  740,  32 
L.  J.  C.  P.  118,  10  Wkly.  Rep.  697,  104 
E.  C.  L.  740. 
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3.  What  Constitutes  Performance  —  a.  In  General.  The  person  making  the 
offer  having  the  right  to  prescribe  the  conditions  under  which  he  will  be  liable/^ 
the  reward  can  be  claimed  only  by  him  who,  according  to  the  true  construction 
of  the  offer,  has  complied  with  these  conditions/^  and  who  was  the  moving  cause 
of  the  performance  of  the  services. 

b.  Substantial  Performance.  Literal  performance  is  not  necessary.^  Sub- 
stantial compliance  with  the  terms  of  the  offer  is  in  general  sufficient.^  However, 
substantial  compHance  at  least  with  the  conditions  of  the  offer  must  be  shown  in 
order  to  authorize  recovery.^ 

e.  Under  Offers  For  Particular  Services —  (i)  Information —  (a)  In  General. 
When  the  reward  is  offered  for  information  leading  to  the  arrest  of  a  criminal  or 
to  the  recovery  of  stolen  property,  etc.,  that  person  is  entitled  to  it  who  first  gives 
the  information  which  is  the  effective  means  of  securing  the  arrest  or  recovery 
of  the  property,  although  the  physical  capture  may  be  made  by  others.*  However, 
the  information  furnished  by  a  person  under  such  an  offer  of  reward  must  be  timely^ 


Necessity  of  knowledge  of  offer  see  infra, 
II,  G,  6. 

Revocation  after  part  performance  see  su- 
pra, II,  B,  5,  b. 

97.  Right  of  offerer  to  prescribe  conditions 

in  offer  see  supra,  II,  B,  1,  b,  (i). 

98.  California. —  Wilson  v.  Stump,  103  Cal. 
255,  37  Pac.  151,  42  Am.  St.  Rep.  Ill, 

Connecticut. — Gardner  v.  Hartford,  14  Conn. 
195;  Bull  V.  Talcot,  2  Root  119,  1  Am.  Dec. 
62. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Sebring, 
19  111.  App.  222. 

Maine. —  Haskell  r.  Davidson,  91  Me,  490, 
40  Atl.  330,  64  Am.  St.  Rep.  254,  42  L.  R.  A. 
155. 

Massachusetts. —  Besse  v.  Dyer,  9  Allen  151, 
85  Am,  Dec.  747. 

Michigan. —  Peterson  v.  Mark,  134  Mich, 
594,  96  N.  W.  926. 

'Neio  York. —  Jones  v.  Phoenix  Bank,  8  N.  Y. 
228. 

Pennsylvania. —  Com.  v.  Edwards,  10  Phila, 
215. 

Texas. —  Southwestern  Tel.,  etc.,  Co.  r. 
Priest,  31  Tex,  Cr.  345,  72  S,  W.  241. 

Wisconsin. —  Reif  v.  Paige,  55  Wis.  496,  13 
N.  W.  473,  42  Am.  St.  Rep.  731, 

See  42  Cent.  Dig.  tit.  "Rewards,"  §  8 
seq. 

99.  Rinehart  v.  Lancaster,  18  Wkly.  Notes 
Cas,  (Pa.)  364. 

Performance  may  be  by  agent  of  claimant. 
Shuey  v.  U.  S.,  92  U.  S.  73,  76,  23  L.  ed.  697 ; 
Montgomery  County  v.  Robinson,  85  111.  174; 
Heather  v.  Thompson,  78  S.  W,  194,  25  Kv. 
L,  Rep.  1554, 

1.  Haskell  v.  Davidson,  91  Me.  488,  40  Atl, 
330,  64  Am.  St.  Rep.  254,  42  L.  R.  A.  155; 
Besse  v.  Dyer,  9  Allen  (Mass.)  151,  85  Am. 
Dec.  747. 

2.  Delaware. —  Gilkey  v.  Bailey,  2  Harr, 
359. 

Illinois. —  Williams  v.  West  Chicago  St.  R. 
Co.,  191  111,  610,  61  N.  E.  456,  85  Am,  St. 
Rep.  278. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Good- 
night, 10  Bush  552,  19  Am.  Rep,  80. 

Louisiana. —  Salbadore  v.  Crescent  Mut.  Ins, 
Co.,  22  La.  Ann.  338. 

Maine. —  Haskell  v.  Davidson,  91  Me.  488, 


40  Atl.  330,  64  Am.  St,  Rep,  254,  42  L.  R.  A, 
155, 

Massachusetts. —  Besse  r.  Dyer,  9  Allen  151, 
85  Am.  Dec.  747. 

Neio  Yor/c— Fitch  v.  Snedaker,  38  N.  Y. 
248,  97  Am,  Dec.  791;  Brennan  i".  Haff,  1 
Hilt.  151. 

United  States. —  Franklin  v.  Heiser,  9  Fed. 
Cas,  No.  5,054,  6  Blatchf,  426, 

England.— Smith  v.  Moore,  1  C.  B.  138,  9 
Jur,  352,  50  E.  C,  L.  438. 

See  42  Cent.  Dig.  tit.  "  Rewards,"  §  8. 

3.  Burke  v.  Wells,  50  Cal.  218;  Williams  i*. 
West  Shore,  etc.,  R,  Co,,  191  111,  610,  61 
N.  E.  456,  85  Am.  St,  Rep,  278;  Smith  f, 
Vernon  County,  188  Mo.  501,  87  S.  W.  949, 
107  Am.  St.  Rep.  324,  70  L,  R,  A,  59;  Ralls 
County  V.  Stephens,  104  Mo,  App,  115,  78 
S,  W.  291;  Lovejoy  r.  Atchison,  etc.,  R.  Co.. 
53  Mo.  App.  386;  Shuey  r.  U,  S,,  92  U.  S.  73, 
23  L.  ed.  697. 

4.  Higgins  r.  Lessig,  49  111.  App.  459;  At- 
wood  V.  Armstrong,  102  N.  Y,  App,  Div. 
601,  92  N,  Y.  Suppl,  596;  Shuey  v.  U.  S.,  92 
U.  S.  73,  76,  23  L.  ed.  697 ;  Tarner  r.  Walker. 
L.  R.  2  Q.  B.  301,  8  B,  &  S.  314,  36  L,  J. 
Q.  B,  112,  16  L.  T.  Rep.  N,  S.  234,  15  \Mvly, 
Rep,  407;  Williams  v.  Carwardine.  4  B.  «& 
Ad,  621,  24  E,  C.  L,  274,  5  C,  &  P,  566,  24 
E.  C.  L.  711,  2  L.  J.  K,  B.  101,  1  N. 
&  M.  418;  Thatcher  v.  England,  3  C.  B.  254, 
10  Jur.  597,  15  L.  J.  C.  P.  241,  54  E  C.  L. 
254;  Smith  V.  Moore,  1  C.  B.  438,  9  Jur. 
352,  50  E.  C.  L.  438;  Lancaster  v.  Walsh,  1 
H.  &  H.  258,  4  M.  &  W.  16;  Fallick  v.  Bar- 
ber, 1  M.  &  S.  108. 

"  Information "  means  the  communication 
of  material  facts  for  the  first  time.  I>an- 
caster  v.  W^alsh,  1  H.  &  H.  258,  262,  4  M.  k 
W,  16, 

Production  of  letter. —  If  a  person  pro- 
claims that  ho  is  desirous  of  obtaining  an 
allegcdl  letter,  and  will  pay  a  reward  for  its 
production  to  him.  one  wlio.  in  consideration 
of  such  proclamation  and  ofTer.  ju-odiieos  the 
letter  and  claims  the  reward  is  ei\titled  to  a 
judgment  therefor.  Wilson  r.  Stump.  103 
Cal,  255,  67  Pae.  151.  42  Am.  St.  Rep. 
111. 

5.  Tliggins  r.  Lessig,  49  111.  App.  459;  Bent 
t\  Wakelield  Bank.  4  C.  P.  D,  1.   14  Cox 

[II,  G,  3,  c,  (I),  (A)] 


17U    [34  Cye.] 


EEWARD8 


and  adequate/  as  furnishing  information  which  does  not  lead  to  the  desired 
result  or  information  already  known  is  not  sufficient. 

(b)  Furnishing  Part  of  Information.  One  who  furnishes  a  part  of  the  informa- 
tion necessary  to  secure  a  conviction  is  entitled  to  the  reward  offered  for  informa- 
tion leading  to  conviction.'^ 

(c)  Informant  as  Witness  or  Prosecutor.  The  informant  need  not  act  as 
prosecutor  to  entitle  him  to  the  reward.^  Nor  is  it  necessary  that  he  should  be 
a  witness  at  the  trial  of  the  offender.® 

(d)  Conviction  Not  Necessary.  When  the  reward  offered  is  for  the  detection 
or  discovery  of  an  offender  his  conviction  is  not  necessary ;  the  giving  of  information 
entitles  the  informant  to  the  reward. 

(e)  To  Whom  Information  to  Be  Given.  The  information  must  be  given  to 
the  offerer  or  to  a  person  in  authority. 

(f)  Motive  of  Informant.  The  motive  of  the  claimant  in  supplying  the 
requisite  information  is  immaterial  to  his  recovery  of  the  reward. 


C.  C.  208,  39  L.  T.  Rep.  N.  S.  57G,  27  Wkly. 
Rep.  168. 

Information  is  given  too  late  after  the 
criminal  has  surrendered  himself  to  justice. 
Bent  V.  Wakefield  Bank,  4  C.  P.  D.  1,  14 
Cox  C.  C.  208,  39  L.  T.  Rep.  N.  S.  576,  27 
Wkly.  Rep.  168. 

Information  already  known  will  not  entitle 
the  giver  to  the  reward.    Higgins  v.  Lessig, 

49  111.  App.  459. 

Sufficient  information. —  Where  the  reward 
was  for  such  information  as  would  lead  to 
the  recovery  of  certain  stolen  property  and 
the  apprehension  of  the  thief,  plaintiff  who 
had  arrested  the  thief  before  the  offer  was 
made  but  gave  defendant  information  lead- 
ing to  the  recovery  of  the  property  after- 
ward is  entitled  to  the  reward.  jSTeville  v. 
Kellv,  12  C.  B.  N.  S.  740,  32  L.  J.  C.  P. 
118,"  10  Wkly.  Rep.  697,  104  E.  C.  L.  740. 

6.  Smith  v.  Moore,  1  C.  B.  438,  9  Jur.  352, 

50  E.  C.  L.  438. 

Adequate  information. —  A  reward  having 
been  offered  for  information  leading  to  the 
discovery  of  a  thief,  A  told  B  that  C  knew 
something  of  the  theft  and  if  given  refresh- 
ment might  be  induced  to  confess.  This  was 
accordingly  done  and  C  confessed  and  was 
convicted.  A  was  held  to  be  entitled  to  the 
reward.  Smith  v.  Moore,  1  C.  B.  438,  9  Jur. 
352,  50  E.  C.  L.  438. 

Inadequate  information. — After  the  offer  of 
a  reward  by  a  New  York  bank  for  informa- 
tion leading  to  the  arrest  of  its  defaulting, 
absconding  teller,  one  T  notified  the  bank 
that  the  fugitive  was  at  a  certain  hotel  in 
Boston,  but  when  an  officer  sent  there  to 
arrest  him  arrived,  the  fugitive  had  disap- 
peared. Afterward  plaintiff,  a  hotel-keeper 
in  Boston,  informed  the  police  that  the  de- 
faulter was  at  his  hotel  and  he  was  there 
arrested  and  subsequently  convicted.  Since 
T's  information  did  not  lead  to  the  arrest 
while  that  of  plaintiff  did,  the  latter  is 
entitled  to  all  of  the  reward.  Atwood  v. 
Armstrong,  102  N.  Y.  App.  Div.  601,  92 
N.  Y.  Suppl.  596. 

Question  for  jury. — A  watchmaker  to  whom 
a  stolen  watch  had  been  brought  by  a  re- 
ceiver informed  the  person  robbed  of  this 
fact  who  was   thereby   enabled   to  discover 
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from  the  receiver  where  the  thieves  could  be 
found  and  they  were  arrested  and  convicted. 
It  was  left  to  the  jury  to  say  whether  this 
information  entitled  the  watchmaker  to  re- 
cover a  reward  offered  for  information  lead- 
ing to  the  apprehension  and  conviction  of 
the  thieves.  Tarner  v.  Walker,  L.  R.  2  Q.  B. 
301,  8  B.  &  S.  314,  36  L.  J.  Q.  B.  112, 
16  L.  T.  Rep.  N.  S.  234,  15  Wkly.  Rep. 
407. 

7.  In  re  Kelly,  39  Conn.  159. 

8.  U.  S.  V.  100  Barrels  Distilled  Spirits,  27 
Fed.  Cas.  No.  15,946,  1  Lowell  244. 

9.  Besse  v.  Dyer,  9  Allen  (Mass.)  151,  85 
Am.  Dec.  747;  U.  S.  v.  100  Barrels  Distilled 
Spirits,  27  Fed.  Cas.  No.  15,946,  1  Lowell 
244. 

10.  Brennan  v.  Haff,  1  Hilt.  (N.  Y.)  151; 

Cunningham  v.  Fiske,  13  N.  M.  331,  337,  83 
Pac.  789,  where  the  offer  was  for  the  dis- 
covery of  certain  murderers  the  court  said 
that  plaintiff  might  prove  that  the  parties 
he  asserted  to  be  the  murderers  were  such 
"  even  against  evidence  of  a  failure  to  con- 
vict, since  that  might  result  from  causes  en- 
tirely independent  of  the  fact  that  the  actual 
murderers  were  discovered  and  tried.  The 
cause  of  action  therefore  accrued  when  the 
murderers  were  discovered."  But  see  infra, 
III,  G,  3,  c,  (IV). 

Proof  of  guilt. —  In  Amis  v.  Conner,  43  Ark. 
337,  when  the  reward  was  offered  for  the  ar- 
rest of  the  persons  who  committed  a  bur- 
glary, plaintiff  caused  the  arrest  of  certain 
persons  who  escaped  from  jail  before  trial. 
It  was  held  that  he  could  not  recover  the  re- 
ward without  proving  that  these  persons 
were  guilty. 

11.  ^Lancaster  v.  Walsh,  1  H.  &  H.  258,  4 
M.  &  W.  16;  Lockhart  v.  Barnard,  9  Jur. 
929,  15  L.  J.  Exch.  1,  14  M.  &  W.  674;  Fal- 
lick  V.  Barber,  1  M.  &  S.  108. 

12.  Williams  v.  Carwardine,  4  B.  &  Ad. 
621,  24  E.  C.  L.  274,  5  C.  &  P.  566,  24 
E.  C.  L.  711,  2  L.  J.  K.  B.  101,  1  N.  &  M. 
418.  But  in  Vittey  v.  Eley,  51  N.  Y.  App. 
Div.  44,  64  N.  Y.  Suppl.  397,  it  was  ruled 
that  the  giving  of  the  information  must  be 
voluntary  and  if  it  be  screwed  out  of  the 
claimant  by  threats  of  prosecution,  "  that 
would  destroy  the  contractual  element." 
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(ii)  Arrest — (a)  In  General.  When  the  reward  is  offered  for  the  arrest 
or  apprehension  of  a  criminal,  most  cases  hold  that  the  person  who  causes  the 
arrest  to  be  made  by  an  officer  or  other  person,  or  who  furnishes  the  information 
which  leads  directly  to  the  arrest,  has  complied  with  the  terms  of  the  offer  and  is 
entitled  to  the  reward.^*  But  the  doctrine  of  a  few  cases  is  that  the  giving  of 
information  which  leads  to  an  arrest  actually  made  by  others  is  not  a  performance 
of  an  offer  of  a  reward  for  an  arrest. One  who  merely  accompanies  the  real 
captor  is  not  entitled  to  any  part  of  the  reward.^® 

(b)  As  to  Person  Arrested.  The  arrest  must  be  of  such  person  as  is  described 
in  the  offer.^^ 


13.  Cummings  v.  Clinton  County,  181  Mo. 
162,  79  S.  W.  1127. 

14.  Illitwis. — Montgomery  County  v.  Robin- 
son, 85  111.  174;  Swan  ton  v.  Ost,  74  111.  App. 
281. 

Kentucky. — Heather  v.  Thompson,  78  S.  W. 
194,  25  Ky.  L.  Rep.  1554. 

Maine. —  Haskell  v.  Davidson,  91  Me.  488, 
40  Atl.  330,  64  Am.  St.  Rep.  254,  42  L.  R.  A. 
155. 

Maryland. —  Goldsborough  v.  Cradie,  28 
Md.  477. 

Massachusetts. —  Crawshaw  v.  Roxbury,  7 
Gray  374. 

Missouri. —  Ralls  County  v.  Stephens,  104 
Mo.  App.  115,  78  S.  W.  291. 

Ohio. —  Gilmore  v.  Lewis,  12  Ohio  281. 

See  42  Cent.  Dig.  tit.  "Rewards,"  §  9. 

Personal  arrest  by  claimant  is  not  neces- 
sary. Haskell  v.  Davidson,  91  Me.  488,  40 
Atl.  330,  64  Am.  St.  Rep.  254,  42  L.  R.  A, 
155;  Kinn  v.  Mineral  Point  First  Nat.  Bank, 
118  Wis.  537,  95  N.  W.  969,  99  Am.  St.  Rep. 
1012. 

Performance  by  agent. —  In  Montgomery 
County  V.  Robinson,  85  111.  174,  a  county  re- 
ward was  offered  to  whomsoever  shall  "  pur- 
sue and  arrest,  beyond  the  limits  of  this 
county,  any  person  guilty  of  stealing  any 
horse,  mare,  colt,  mule  or  ass,  within  the  ter- 
ritory of  this  county  .  .  .  payable  on  the  con- 
viction." A  horse  thief  fled  from  that  county 
to  another  state  where  he  was  put  in  jail 
on  another  charge.  Plaintiff  who  learned 
this  procured  a  requisition  on  the  governor  of 
the  other  state  and  had  the  thief  brought 
back  by  a  person  employed  by  him  and  a  con- 
viction followed.  Under  these  circumstances 
plaintiff  was  entitled  to  the  reward  since  the 
person  who  made  the  pursuit  and  capture 
was  his  agent.  When  an  agent  is  employed 
to  make  an  arrest,  the  concealment  by  his 
principal  of  the  fact  that  a  rew^ard  had  been 
offered  gives  to  the  agent  no  claim  thereto, 
but  the  principal  who  instigated  the  arrest 
is  entitled  to  all  of  it.  Heather  v.  Thompson, 
78  S.  W.  194,  25  Ky.  L.  Rep.  1554. 

A  reward  offered  for  the  arrest  of  two  per- 
sons is  not  earned  by  the  arrest  of  one  of 
them.  Blain  v.  Pacific  Express  Co.,  69  Tex. 
74,  6  S.  W.  679. 

15.  Everman  v.  Hyman,  26  Ind.  App.  165, 
28  N.  E.  1022,  84  Am.'^St.  ' Rep.  284;  Sias  r. 
Hallock,  14  Nev.  332;  Juniata  County  v.  Mc- 
Donald, 122  Pa.  St.  115,  15  Atl.  696;  Mc- 
Claughry  v.  King,  147  Fed.  463,  79  C.  C.  A. 
91,  7  L.  R.  A.  N.  S.  216. 
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One  is  not  entitled  to  a  reward  for  the  cap- 
ture of  a  thief  simply  because  he  has  in- 
formed an  officer  where  the  thief  can  be 
found.  Everman  v.  Hyman,  26  Ind.  App. 
165,  28  N.  E.  1022,  84  Am.  St.  Rep. 
284. 

The  person  who  actually  arrests  the  thief 

is  the  one  entitled  to  the  reward,  not  the  con- 
stable who  furnished  the  information  upon 
which  the  thief  was  recognized  and  appre- 
hended. Walker's  Application,  9  Pa.  Dist. 
121  (holding  that  the  reward  should  be  paid 
to  the  sheriff  of  Forest  county,  who  arrests 
a  man  in  that  county  for  stealing  a  horse  in 
Venango  county  upon  information  given  by 
the  sheriff  thereof);  Com.  v.  Anderson,  5 
Kulp  (Pa.)  302;  Com.  v.  Fisher,  5  York  Leg. 
Rec.  (Pa.)  103. 

Two  rewards  for  different  services.-—  In 
Shuey  v.  U.  S.,  92  U.  S.  73,  23  L.  ed.  697, 
two  distinct  rewards  w^ere  offered,  one  for  the 
apprehension  of  a  fugitive  and  the  other  for 
information  that  would  conduce  to  his  arrest. 
The  former  reward  contemplated  the  actual 
capture  of  the  fugitive  and  was  not  earned 
by  the  giving  of  information  which  led  to 
his  arreat  by  a  foreign  government  See  Ste. 
Marie  v.  U.  S.,  9  Ct.  CI.  415. 

16.  Stroud  V.  Garrison,  24  Ark.  53;  John- 
son V.  Com.,  76  S.  W.  832,  25  Ky.  L.  Rep. 
986. 

17.  Amis  V.  Conner,  43  Ark.  337;  State  v. 
Auditor,  61  Mo.  263;  Com.  v.  Edwards,  10 
Phila.   (Pa.)  215. 

"  Fugitives  from  justice." —  In  State  r.  Au- 
ditor, 61  Mo.  263,  269,  a  proclamation  of- 
fered a  reward  for  the  arrest  of  named  per- 
sons w^ho  had  fled  from  justice.  The  reward 
claimant  made  the  arrest  seven  years  after- 
ward. The  court  said:  "It  does  not  follow 
from  this  tliat  the  arrest  of  the  persons  ad- 
vertised as  fugitives  would  authorize  the  pay- 
ment of  the  reward  offered,  if  it  appeared 
that  at  the  time  of  their  arrest  they  were  not 
in  fact  fugitives  from  justice,  but  living 
openly  and  notoriously  at  their  usual  plaoes 
of  abode,  without  any  concealment,  and  ac- 
cessible by  the  oflicors  of  the  law  at  all 
times.  .  .  .  The  reward  is  offered  to  secure 
fugitives  from  justice,  and  not  to  secure  the 
delivery  of  a  person  not  a  fufjitive."  See  also 
Mcnroe  County  i\  Bell,  (Miss.  1805)  IS  So 
121. 

Guilty  persons. —  If  the  reward  ia  offered 
for  the  arrest  of  the  persons  who  committed 
a  burglary  the  claiuuint  must  show  that  the 
persons  whose  arrest  he  caused  but  who  es- 
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(c)  Illegality  of  Arrest.  The  arrest  must  be  legal,  since  a  promise  to  pay  for 
the  arrest  of  a  person  who  is  entitled  to  the  enjoyment  of  his  hberty,  or  against 
whom  there  exists  no  reasonable  ground  of  suspicion,  is  contrary  to  public  policy 
and  therefore  not  enforceable.^^ 

(d)  Necessity  of  Conviction.  Under  a  statute  authorizing  the  offer  of  a  reward 
for  the  arrest  and  apprehension  of  an  offender,  a  person  claiming  the  reward  has 
no  duty  resting  upon  him  of  convicting  the  person  arrested,  although  the  reward 
cannot  be  paid  until  after  such  conviction,  and  the  offer  of  the  reward  purports 
to  be  for  such  arrest  and  conviction. 

(e)  Voluntary  Surrender  of  Offender.  If  the  offender  voluntarily  surrenders 
himself,  the  reward  is  not  earned  by  the  person  who  takes  him  into  custody .^^ 

(ill)  Arrest  and  Delivery.  When  the  reward  is  offered  for  the  capture 
or  arrest  of  an  offender  and  his  dehvery,  the  claimant  must  show  both  a  capture 
and  a  dehvery  by  him,^^  unless  after  capture  the  dehvery  be  prevented  by  lawful 
authority, or  by  the  death  of  the  person  arrested. 

(iv)  Arrest  and  Conviction  —  (a)  In  General.  The  rule  is'  well  settled 
that  when  the  reward  is  offered  for  the  arrest  and  conviction  of  an  offender  the 
terms  are  construed  copulatively  and  the  claimant  must  show  that  he  caused  both 
the  arrest  and  the  subsequent  conviction,^^  unless  conviction  be  prevented  by  the 


caped  from  jail  were  the  guilty  parties. 
Annis  v.  Conner,  43  Ark.  337. 

"  Horse  thief." —  When  a  reward  is  offered 
by  statute  for  the  arrest  of  any  person 
who  steals  a  "  horse,  mare  or  gelding,"  it 
cannot  be  claimed  by  one  who  pursues  and 
arrests  a  thief  who  has  stolen  a  mule.  Com. 
V.  Edwards,  10  Phila.  (Pa.)  215. 

"  Runaway  slaves." —  If  the  reward  is  of- 
fered for  the  apprehension  of  runaway  slaves 
it  cannot  be  recovered  by  one  who  appre- 
hended the  negroes  when  they  were  returning 
to  their  owner.  Goldsborough  v.  Cradie,  28 
Md.  477. 

18.  Marking  v.  Needy,  8  Bush  (Ky.)  22 
[folloioed  in  Moore  v.  Peace,  97  S.  W.  762, 
30  Ky.  L.  Rep.  193] ;  Morris  V.  Kasling, 
79  Tex.  141,  15  S.  W.  226,  11  L.  R.  A. 
398. 

19.  Smith  V.  Vernon  County,  188  Mo.  501, 
87  S.  W.  949,  107  Am.  St.  Rep.  324,  70 
L.  R.  A.  59.  See  also  supra,  II,  G,  3,  c,  (i), 
(D). 

20.  Currie  v.  Swindall,  33  N.  C.  361;  Bent 
I  .  Wakefield  Bank,  4  C.  P.  D.  1,  14  Cox  C.  C. 
208,  39  L.  T.  Rep.  N.  S.  576,  27  Wkly.  Rep. 
168.  See  also  Oktibbeha  County  v.  Cottrel, 
70  Miss.  117,  12  So.  156. 

On  way  to  surrender. —  A  statutory  reward 
cannot  be  claimed  for  making  an  arrest  when 
it  appears  that  the  person  arrested  was,  in 
open  day,  on  a  public  highway,  going  to  the 
town  in  which  he  lived,  and,  if  he  had  not 
been  arrested  when  he  was,  would,  within  a 
few  minutes,  have  arrived  in  the  business 
part  of  the  town,  and  when  it  also  appears 
that,  when  arrested,  he  said  he  was  on  his 
wav  to  surrender  to  the  proper  authorities. 
Oktibbeha  Countv  v.  Cottrel,  70  Miss.  117. 
12  So.  156. 

21.  Kentucky. —  Nail  v.  Proctor,  3  Mete. 
447. 

Maryland. —  Goldsborough  v.  Cradie,  28  Md. 
477. 

Mississippi. —  Gould  v.  Chickasaw  County, 
85  Miss.  123,  37  So.  710. 

[II,  G,  3,  e,  (II),  (c)] 


North  Carolina. —  Currie  v.  Swindall,  33 
N.  C.  301. 

Pennsylvania. —  Juniata  County  v.  McDon- 
ald, 122  Pa.  St.  115,  15  Atl.  696. 

South  Carolina. —  Clanton  v.  Young,  11 
Rich.  546. 

Texas. —  Adair  v.  Cooper,  25  Tex.  548. 

See  42  Cent.  Dig.  tit.  "  Rewards,"  §  10. 

Delivery  to  agent.— Where  A  offered  a  re- 
ward for  the  arrest  of  B  and  his  delivery  to 
a  sheriff  in  Georgia,  and  C,  with  the  assist- 
ance of  others,  arrested  B  in  California  and 
delivered  him  to  the  agent  of  the  state  of 
Georgia,  who  brought  him  to  Georgia  and  de- 
livered him  to  the  sheriff,  C  having  made  the 
arrest  in  California  was  held  to  be  entitled 
to  the  reward.  Hewitt  v.  Lamb,  130  Ga.  709, 
61  S.  E.  716. 

22.  Stone  v.  Dysert,  20  Kan.  123;  Stephens 
r.  Brooks,  2  Bush  (Kv.)  137. 

23.  Mosley  v.  Stone,''  108  Ky.  492,  56  S.  W. 
965,  22  Ky.  L.  Rep.  173,  where  the  criminal 
was  wounded  when  the  arrest  was  made  and 
died  before  delivery  to  the  jail. 

24.  Alabama. —  Central  R.,  etc.,  Co.  v. 
Cheatham,  85  Ala.  292,  4  So.  828,  7  Am.  St. 
Rep.  48. 

California. —  Ryer  v.  Stockwell,  14  Cal.  134, 
73  Am.  Dec.  634;  Van  Horn  v.  Ricks  Water 
Co.,  115  Cal.  448,  47  Pac.  361. 

Illinois. —  Williams  v.  West  Chicago  St.  R. 
Co.,  191  111.  610,  61  N.  E.  456,  85  Am.  St. 
Rep.  278. 

Missouri. — Love  joy  v.  Atchison,  etc.,  R.  Co., 
53  Mo.  App.  386. 

New  Jersey. —  Furman  v.  Parke,  21  N.  J.  L. 
310. 

New  YorA;.— Fitch  v.  Snedaker,  38  N.  Y. 
248,  97  Am.  Dec.  791. 

Pennsylvania. — Rinehart  V.  Lancaster,  3  Pa. 
Cas.  210,  6  Atl.  91. 

Canada.— Fortier  v.  Wilson,  11  U.  C.  C.  P. 
495. 

See  42  Cent.  Dig.  tit.  "Rewards,"  §  9. 
Both  are  conditions  precedent. —  In  Fitch 
V.  Snedaker,  38  N.  Y.  248,  250,  97  Am.  Dec. 
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offerer,^^  or  by  lawful  authority.^^  It  is  the  ruling  in  some  pases  that  one  who 
claims  such  a  reward  must  show  that  the  arrest  was  made  by  him,  or  upon  infor- 
mation supphed  by  him,  and  also  that  he  gave  some  of  the  evidence  or  took  part 
in  the  trial  which  resulted  in  the  conviction;  but  according  to  the  weight  of 
authority  the  offer  is  not  to  be  so  literally  construed,  and  its  terms  are  compHed 
with  by  one  who  gives  to  the  proper  authorities  or  to  the  offerer,  information 
which  leads  to  the  arrest  and  subsequent  conviction  of  the  offender,  although  he 
neither  makes  the  arrest  himself  nor  testifies  at  the  trial.^^ 

(b)  What  Is  "Conviction''  —  (1)  In  General.  The  word  "conviction"  in 
the  offer  is  to  be  taken  in  its  popular  sense  and  means  a  plea  or  verdict  of  guilty, 


791,  where  the  reward  M^as  offered  for  such 
mformation  as  shall  lead  to  the  apprehension 
and  conviction  of  the  person  guilty  of  a  mur- 
der, the  court  said:  "  In  order  to  entitle  any 
person  to  the  reward  offered  in  this  case,  he 
must  give  such  information  as  shall  lead  to 
both  apprehension  and  conviction.  That  is, 
both  must  happen,  and  happen  as  a  conse- 
quence of  the  information  given.  No  person 
could  claim  the  reward  whose  information 
caused  the  apprehension,  until  conviction  fol- 
lowed, both  are  conditions  precedent.  No 
one  could  therefore  claim  the  reward,  who 
gave  no  information  whatever  until  after  the 
apprehension,  although  the  information  he 
afterward  gave  was  the  evidence  upon  which 
conviction  was  had,  and,  however  clear,  that, 
had  the  information  been  concealed  or  sup- 
pressed there  could  have  been  no  conviction." 

No  apportionment  of  such  reward. —  In 
Hogan  r.  Stophlet,  179  111.  150,  153,  53  N.  E. 
604,  4i  L.  R.  A.  809,  the  court  said :  "  The 
reward  was  offered,  not  for  the  conviction 
alone,  but  for  the  apprehension  and  conviction 
of  the  guilty  party.  Appellant  is  entitled  to 
recover  for  both,  or  he  cannot  recover  at  all. 
The  reward  cannot  be  apportioned,  that  is  to 
say,  there  can  be  no  apportionment  of  it  be- 
tween what  is  due  for  the  apprehension  and 
what  is  due  for  the  conviction.  The  offer 
must  be  enforced  as  an  entirety  or  not  at 
all." 

Conviction  of  precise  offense. —  Where  the 
reward  was  for  the  detection  and  conviction 
of  any  person  who  may  be  guilty  of  feloni- 
ously setting  fire  to  a  buildiug  and  the  evi- 
dence shows  that  a  person  was  convicted 
of  setting  fire  to  a  building,  but  the  court 
could  not  infer  that  it  was  feloniously  done, 
a.  recovery  of  such  reward  was  not  allowed. 
Mead  ?;.  Boston,  3  Cush.  (Mass.)  404.  The 
offer  of  a  reward  by  a  telephone  company  for 
the  conviction  of  persons  tearing  down  or 
cutting  wire  or  obstructing  the  transmission 
of  messages  does  not  apply  to  the  cutting  of 
a  dead  wire,  since  that  does  not  interfere 
with  messages.  Southwestern  Tel.,  etc.,  Co. 
V.  Priest,  31  Tex.  Civ.  App.  345,  72  S.  W. 
241.  A  reward  for  the  detection  and  con- 
viction of  persons  who  "  set  fire  to  any 
building  destroyed "  is  not  earned  by  the 
detection  and  conviction  of  a  person  who 
set  fire  to  a  building  where  the  fire  went  out 
before  any  very  substantial  damage  was  done, 
since  the  injury  did  not  amount  to  a  destruc- 
tion within  the  meaning  of  the  offer.  Gard- 
ner r.  Hartford,  14  Conn.  195. 


Plaintiff  must  have  been  principally  instru- 
mental in  securing  the  arrest  and  conviction. 
Rinehart  v.  Lancaster,  18  Wkly.  Notes  Cas. 
(Pa.)  364. 

25.  Louisville,  etc.,  R.  Co.  v.  Goodnight,  10 
Bush  (Ky.)  552,  19  Am.  Rep.  80,  where  the 
indictment  was  dismissed  at  the  request  of 
the  attorney  of  the  offerer. 

26.  Williams  v.  U.  S.,  12  Ct.  CI.  192,  where, 
after  a  verdict  of  guilty,  the  district  at- 
torney moved  the  court  to  suspend  judg- 
ment. 

Suicide  before  conviction. —  A  person  who 
had  been  arrested,  charged  with  murder  upon 
plaintiff's  information,  committed  suicide  in 
jail  before  trial.  It  was  held  that  plaintiff 
could  not  recover  a  reward  offered  for  in- 
formation which  would  lead  to  conviction, 
because  conviction  is  a  condition  precedent. 
Fortier  v.  Wilson,  11  U.  C.  C.  P.  495. 

27.  Central  R.,  etc.,  Co.  v.  Cheatham,  85 
Ala.  292,  4  So.  828;  Williams  v.  West  Chi- 
cago St.  R.  Co.,  191  111.  610,  61  N.  E.  456, 
85  Am.  St.  Rep.  278;  Lovejoy  v.  Atchison, 
etc.,  R.  Co.,  53  Mo.  App.  386. 

To  furnish  information  that  leads  to  arrest 
merely  does  not  entitle  one  to  a  reward 
offered  for  the  "  arrest  and  conviction "  of 
an  offender.  Williams  v.  Chicago  St.  R.  Co.. 
119  111.  610,  61  N.  E.  456,  85  Am.  St.  Rep. 
278. 

28.  Maine. —  Haskell  v.  Davidson.  91  Me. 
488,  40  Atl.  330,  64  Am.  St.  Rep.  254,  42 
L.  R.  A.  155. 

Massachusetts. —  Crawshaw  i*.  Roxburv.  7 
Gray  374;  Besse  v.  Dyer,  9  Allen  151*  85 
Am.  Dec.  747. 

Missouri. —  Smith  V.  Vernon  Countv.  188 
Mo.  501,  87  S.  W.  949,  107  Am.  St.  Rep.  324, 
70  L.  R.  A.  59. 

Vermont. —  Russell  v.  Stewart,  44  Vt.  170, 

Wisconsin. —  Kinn  v.  jMineral  Point  P'irst 
Nat.  Bank,  118  Wis.  537,  95  N.  W.  969. 

See  42  Cent.  Dig.  tit.  "Rewards,"  §  0. 

The  service  contemplated  is  the  obtaining 
and  giving  to  some  ]>ropor  person  interostod 
sufiicient  information  in  relation  to  the  perpe- 
trator of  the  crime  and  his  wliereabouls  as 
to  autliorizo  and  sorure  the  arrest  of  iho 
offender,  and  snbsiMiuenlly  to  proouro  his  con- 
viction bv  a  court  of  competent  jurisdiction. 
Haskell  V.  Davidson.  91  Me.  4S8.  40  Atl.  330, 
64  Am.  St.  Rep.  254.  42  L.  R.  A.  155. 

Identifying  parties  already  under  arrest  not 
having  done  anytliing  toward  their  capture 
or  conviction  would  not  entitle  one  to  the 
reward.    Williams  r.  West  Chicago  St.  R.  Co^ 

[II,  G,  3,  c,  {iv\  (b\  (1)] 
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although  not  followed  by  a  sentence.^''  If  an  appeal  from  the  judgment  be  taken, 
the  reward  is  not  earned  till  final  conviction. 

(2)  Secured  by  Other  Evidence.  The  communication  of  suspicions  as  to 
the  guilt  of  a  person  whose  arrest  and  conviction  are  secured  by  other  evidence 
is  not  a  compliance  with  the  terms  of  the  offer.^^ 

(c)  Claiming,  and  Receiving  Witness^  Fees.  Claiming  and  receiving  witness' 
fees  for  attendance  at  the  trial  does  not  prejudice  one  in  his  claim  for  a  reward 
for  the  arrest  and  conviction  of  the  person  testified  against. 

(v)  Recovery  of  Stolen  Property.  The  person  who  imparts  to  the 
owner  or  to  the  police  authorities  knowledge  of  the  facts  which  leads  to  the  dis- 
covery of  the  things  stolen  with  a  view  of  obtaining  the  promised  reward  is  entitled 
to  the  same,  but  he  who  makes  the  actual  physical  seizure  in  consequence  of  such 
information  is  not  so  entitled. 

(vi)  Recovery  of  Stolen  Property  and  Apprehension  of  Thief. 
If  the  reward  is  offered  for  the  apprehension  of  the  thief  and  the  recovery  of  the 
stolen  property  both  conditions  must  be  performed  in  order  to  make  the  offerer 
liable.^* 

(vii)  Recovery  of  Stolen  Property  and  Detection  of  Thief.  One 
who  gives  the  owners  of  stolen  property,  who  have  offered  a  reward  for  its  recov- 
ery and  detection  of  the  thief,  information  by  which  with  reasonable  dihgence 
on  their  part  they  are  enabled  to  recover  the  property  and  detect  the  thief  is 
entitled  to  the  reward. 

(viii)  Return  of  Lost  Property  —  (a)  In  General.  The  finder  of  lost 
property  is  not  entitled  to  a  reward  for  restoring  it  to  the  owner  if  none  has  been 
offered;     but  he  is  entitled  if  a  reward  has  been  offered. 


191  111.  610,  61  N.  E.  456,  85  Am.  St.  Rep. 
278. 

29.  Wilmoth  v.  Hensel,  151  Pa.  St.  200,  25 
Atl.  86,  31  Am.  St.  Rep.  738;  Williams  v. 
U.  S.,  12  Ct.  CI.  192.  See  also  Haskell  v. 
Davidson,  91  Me.  488,  40  Atl.  330,  64  Am. 
St.  Rep.  254,  42  L.  R.  A.  155. 

An  order  arresting  judgment  and  discharg- 
ing the  prisoner  does  not  set  aside  a  verdict 
of  guilty  in  a  criminal  case;  and  such  verdict 
is  nevertheless  a  conviction,  within  the  mean- 
ing of  a  contract  to  pay  a  reward  for  the 
conviction  of  the  person  guilty  of  the  offense 
in  question.  Buckley  v.  Schwartz,  83  Wis. 
304,  53  N.  W.  511. 

30.  Stone  v.  Wickliffe,  106  Ky.  252,  50 
S.  W.  44,  20  Kv.  L.  Rep.  1806. 

31.  Burke  y."  Wells,  50  Cal.  218;  Williams 
V.  West  Chicago  St.  R.  Co.,  191  111.  610,  61 
N.  E.  456,  85  Am.  St.  Rep.  278;  Austin 
V.  Milwaukee  County,  24  Wis;  278.  Compare 
City  Bank  v.  Bangs,  2  Edw.  (N.  Y.)  95. 

32.  Smith  v.  Vernon  County,  188  Mo.  501, 
87  S.  W.  949,  107  Am.  St.  Rep.  324,  70 
L.  R.  A.  59. 

33.  Atwood  V.  Armstrong,  102  N.  Y.  App. 
Div.  601.  92  N.  Y.  Suppl.  596;  City  Bank  v. 
Bangs,  2  Edw.  (N.  Y.)  95. 

34.  Jones  v.  Phcenix  Bank,  8  N.  Y.  228,  232, 
where  there  was  an  offer  of  five  thousand  dol- 
lars for  the  apprehension  of  a  forger  and  the 
recovery  of  the  money,  or  a  proportionate 
amount  for  any  part  thereof.  The  court  said 
that  "  the  apprehension  of  the  offender 
coupled  either  with  a  complete  or  partial  re- 
covery of  the  money,  entitles  the  party  to  the 
whole  or  a  part  of  the  reward,  according  to 
the  amount  of  the  money  recovered.  But 

[II,  G,  3,  e,  (IV),  (b),  (1)] 


neither  the  apprehension  of  the  offender 
alone,  nor  the  recovery  of  the  money  or  any 
part  of  it  alone,  comes  within  the  terms  of 
the  offer." 

35.  Besse  v.  Dyer,  9  Allen  (Mass.)  151,  85 
Am.  Dec.  747. 

36.  Amory  v.  Flvn,  10  Johns.  (N.  Y.)  102, 
6  Am.  Dec.  316;  Watts  v.  Ward,  1  Oreg.  86, 
62  Am.  Dec.  299;  Tome  v.  Four  Cribs  of 
Lumber,  24  Fed.  Cas.  No.  14,083,  Taney  533. 

But  he  may  be  entitled  to  compensation  for 
his  expense  in  preserving  the  property. 
Reeder  v.  Anderson,  4  Dana  (Ky.)  193; 
Chase  v.  Corcoran,  106  Mass.  286. 

Finder  cannot  use  the  property  without  the 
owner's  consent,  for  the  purpose  of  compen- 
sating himself  for  the  trouble  of  finding  and 
taking  care  of  it.  Amory  v.  Flvn,  10  Johns. 
(N.  Y.)  102,  6  Am.  Dec.  316;  Watts  v.  Ward, 
1  Oreg.  86,  62  Am.  Dec.  299. 

37.  Pierson  v.  Morch,  82  N.  Y.  503;  Cum- 
mings  V.  Gann,  52  Pa.  St.  484. 

Insisting  upon  the  identification  of  the  prop- 
erty before  restoring  it  does  not  waive  the 
right  to  claim  the  reward.  W^ood  v.  Pierson, 
45  Mich.  313,  7  N.  W.  888. 

Aiding  the  finder. —  Where  defendant  of- 
fered a  reward  for  the  recovery  of  the  body 
of  his  son  who  had  been  drowned,  the  fact 
that  he  supplied  plaintiff  with  a  diving  suit 
and  a  man  to  work  the  apparatus  does  not 
disentitle  plaintiff  to  the  reward.  Bagnall 
V.  Barnard,  59  Hun  (N.  Y.)  151,  13  N.  Y. 
Suppl.  199. 

Refusal  of  agent  to  disclose  name  of  finder. 
—  The  reward  cannot  be  recovered  back  be- 
cause the  agent  or  lawyer  who  returned  the 
property  refused  to  disclose  the  name  of  the 
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(b)  Return  of  Part  of  Property.  If  only  part  of  the  lost  property  is  restored 
to  the  loser,  the  finder  is  so  entitled  to  a  proportionate  part  of  the  reward. 

(c)  Lien  of  Finder.  If  the  reward  offered  is  certain  and  definite,  the  finder 
has  a  Hen  on  the  property  till  the  reward  is  paid;  but  if  the  offer  be  indefinite, 
such  as  that  of  a  "hberal  reward,''  the  finder  has  no  lien  on  the  property  but  must 
restore  it  to  the  owner  and  sue  for  his  services  on  a  quantum  meruit.'^ 

4.  Part  Performance  —  a.  In  General.  When  the  offer  of  a  reward  is 
entire,  the  general  rule  may  be  stated  to  be  that  the  person  who  performs  only 
part  of  the  service  or  services  requested  is  not  entitled  to  any  of  the  reward, 
since  an  entire  contract  is  not  apportionable  and  also  because  a  part  perform- 
ance is  not  the  doing  of  the  act  in  consideration  of  which  the  promise  was  made.^^ 


finder  and  made  threats.  Grady  v.  Crook,  2 
Abb.  N.  Cas.  (N.  Y.)  53  [affirmed  in  72 
N.  Y.  612]. 

Mislaid  property. —  A  distinction  is  made 
between  property  lost,  that  is,  when  the  pos- 
session has  been  involuntarily  and  accident- 
ally parted  with,  and  property  mislaid,  that 
is,  when  the  place  where  it  was  put  is  for- 
gotten. McAvoy  V.  Medina,  11  Allen  (Mass.) 
548,  87  Am.  Dec.  733;  Sovern  v.  Yoran,  16 
Oreg.  269,  20  Pac.  100,  8  Am.  St.  Kep.  293; 
Huthmacher  v.  Harris,  38  Pa.  St.  491,  80 
Am.  Dec.  502.  And  it  has  been  held  that  a 
reward  for  the  return  of  lost  property  Is 
not  earned  by  one  who  finds  it  in  a  place 
where  it  had  been  deposited.  Kincaid  v. 
Eaton,  98  Mass.  139,  93  Am.  Dec.  142;  Com- 
mercial Bank  v.  Pleasants,  6  Whart.  (Pa.)  375. 

Wnere  the  property  was  not  lost  or  was 
not  recovered  within  the  terms  of  the  adver- 
tised offer,  the  reward  cannot  be  said  to  be 
earned.  Commercial  Bank  v.  Pleasants,  6 
Whart.  (Pa.)  375. 

Rescue  of  body  "  dead  or  alive." —  Reif  v. 
Paige,  55  Wis.  496,  13  N.  W.  473,  42  Am. 
Rep.  731,  a  man  standing  alongside  of  a 
house  in  flames  said :  "  I  will  give  $5,000 
to  any  person  who  will  bring  the  body  of 
my  wife  out  of  that  building,  dead  or  alive." 
A  person  who  relying  on  that  offer  rescued 
the  body  of  the  wife  of  the  offerer  from  the 
burning  building  was  held  to  be  entitled  to 
recover  the  reward. 

Return  of  lost  boy. —  In  Peterson  v.  Mark, 
134  Mich.  594,  96  N.  W.  926,  the  action  was 
to  recover  a  reward  offered  for  the  delivery 
of  a  lost  boy  and  tlie  defense  was  that  the 
boy  was  not  lost  when  found  by  plaintiff 
but  was  on  his  way  home.  Evidence  that 
the  boy  vv'as  several  miles  from  his  home  and 
was  going  in  the  opposite  direction  from  it, 
when  plaintiff  took  possession  of  him,  was 
held  to  warrant  the  inference  that  the  boy 
was  lost. 

38.  Hawk  v.  Marion  County,  48  Iowa  472; 
Deslondes  v.  Wilson,  5  La.  397,  25  Am.  Dec. 
187;  Symmes  v.  Frazier,  6  Mass  344,  4 
Am.  Dec.  142. 

Reason  of  rule. —  In  such  case  the  terras 
of  the  offer  have  not  been  complied  with  and 
consequently  no  contract  has  been  made,  but 
the  right  to  recover  a  part  of  the  reward  may 
be  justified  on  the  ground  of  quasi-contract 
since  the  loser  has  received  a  benefit  from 
an  act  done  at  his  request.  In  Sjanmcs  r. 
Frazier,  supra,  the  court  said  that  to  give 


the  finder  of  part  of  the  lost  property  a  pro 
rata  share  of  the  reward  offered  is  "con- 
sistent with  honesty  and  fair  dealing  .  .  . 
and  not  inconsistent  v*^ith  any  principle  of 
law." 

39.  Wilson  v.  Guyton,  8  Gill  (Md.)  213; 
Preston  v.  Neale,  12  Gray  (Mass.)  222; 
Wentworth  v.  Day,  3  Mete.  (Mass.)  352,  37 
Am.  Dec.  145;  Wood  v.  Pierson,  45  Mich. 
313,  7  N.  W.  888;  Cummings  v.  Gann,  52 
Pa.  St.  484. 

40.  Wilson  V.  Guyton,  8  Gill  (Md.)  213, 
215.  But  in  Baker  u.  Hoag,  7  Barb.  (X.  Y.) 
113,  where  the  promise  was  to  "  see  the  finder 
paid  "  the  court  said  that  "  he  was  entitled 
to  receive  his  compensation  before  he  parted 
with  the  possession  of  the  property "  and 
that  the  finding  was  "  like  any  other  services 
performed  upon  property  at  the  request  of 
the  owner."  In  Wilson  v.  Guyton,  supra, 
the  court  said :  "  There  was  no  fixed  or  cer- 
tain reward  offered  by  the  owner,  to  be  paid 
on  the  delivery  of  his  property.  His  ofier 
was  to  pay  a  "  liberal  reward."  Who  was 
to  be  the  arbiter  of  the  liberality  of  the  of- 
fered reward?  It  cannot  be  supposed  that 
the  owner,  by  his  offer,  designed  to  consti- 
tute the  recoverer  of  his  property  the  ex- 
clusive judge  of  the  amount  to  be  paid  him 
as  a  reward.  And  it  is  equally  unreasonable 
and  unjust,  to  say  that  the  owner  should 
be  such  exclusive  judge.  In  the  event  of  a 
difference  between  them,  upon  the  subject, 
the  amount  to  be  paid  must  be  ascertained 
by  the  judgment  of  the  appropriate  judicial 
tribunal.  This  would  involve  the  delays  in- 
cident to  litigation,  and  it  would  be  a  gross 
perversion  of  the  intention  of  the  owner  to 
infer,  from  his  ofi'ered  reward,  an  agreement 
on  his  part,  that  he  was  to  be  kc\)t  out  of 
the  possession  of  his  property  till  all  the 
delays  of  litigation  were  exhausted.  To  the 
bailee  thus  in  possession  of  property,  such 
a  lien  would  rarely  be  valuable,  except  as  a 
means  of  oppression  and  extortion :  and, 
therefore,  the  law  will  never  infer  its  exist- 
ence either  from  (lie  agreement  of  the  par- 
ties, or  in  furtherance  of  public  convenience 
or  poliev." 

41.  Hungerford  r.  Moore.  65  Ala.  232; 
Drew  r.  Kicks.  17  Ala.  25;  Crnwfortl  County 
V.  Spenney.  21  111.  2S8;  Anderson  r.  Pieroo 
Count v,  40  Nebr.  481.  58  N.  W.  955;  Gibba 
V.  IT.  *S.,  14  Ct.  CI.  544. 

42.  Part  performance  before  offer  made  see 
supra,  II,  G,  2,  b. 

[II.  G,  4,  a] 
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But  this  rule  has  been  held  not  to  apply  to  offers  of  rewards  for  the  recovery 
of  lost  goods  or  property.*^ 

b.  Where  Complete  Performanee  Prevented.  When  the  claimant  has  per- 
formed part  of  the  service  and  is  prevented  by  the  offerer,  or  by  those  for  whose 
acts  he  is  responsible,  from  completing  the  work,  he  is  entitled  to  the  whole  reward, 
or  at  least  to  compensation  on  a  quantum  meruit}^ 

5.  Apportionment  Where  Several  Performed  —  a.  Acting  in  Concert.  When 
the  services  asked  for  are  rendered  by  several  persons  acting  in  concert,  the  reward 
is  to  be  divided  among  them  according  to  the  relative  value  of  their  acts.^^  Where 
several  persons  join  in  claiming  a  reward,  it  is  only  necessary  that  they  show 
that  through  their  joint  efforts  the  terms  and  conditions  of  the  reward  were 
satisfied.*^ 


43.  Van  Horn  v.  Ricks  Water  Co.,  115  Cal. 
448,  47  Pac.  361;  Williams  West  Chicago 
St.  R.  Co.,  191  111.  610,  61  N.  E.  456;  Fur- 
man  V.  Parke,  21  N.  J.  L.  310;  Jones  r. 
Phoenix  Bank,  8  N.  Y.  228;  Blain  Pacific 
Express  Co.,  69  Tex.  74,  6  S.  W.  679. 

Insufficiency  of  part  performance. — In  Blain 
V).  Pacific  Express  Co.,  69  Tex.  74,  78,  6 
S.  W.  679,  where  the  ofT-er  was  for  the  ar- 
rest of  two  persons  who  had  sto-len  money 
and  only  one  was  arrested  and  convicted 
the  court  said:  "The  promise  is  to  pay  so 
much  money  for  the  arrest  of  two  persons. 
This  is  an  entire  proposition  which,  when 
acted  upon  by  any  person,  would  constitute 
a  contract  single  in  its  nature,  and  not  sub- 
ject to  apportionment  under  rules  recognized 
wherever  the  common  law  is  in  force.  No 
facts  are  stated,  such  as  that  the  plaintiffs 
were  prevented  from  arresting  both  the  per- 
sons for  whom  a  reward  was  offered  by  the 
fault  or  fraud  of  the  defendant,  from  which 
the  law  would  raise  a  new  contract  and  give 
a  remedy  on  a  quantum  meruit.  It  would 
be  but  the  ordinary  case  of  a  partial  perform- 
ance of  an  entire  contract." 

Arrest  and  conviction  of  one  of  several  mur- 
derers.—  Where  a  reward  is  offered  for  the 
arrest  and  conviction  of  any  one  implicated 
in  the  murder  of  several  persons,  performance 
is  not  sufficient  where  one  is  arrested  and 
convicted  who  was  implicated  in  the  murder 
of  but  one  of  the  persons  mentioned  in  the 
offer.    Furman  v.  Parke,  21  N.  J.  L.  310. 

No  apportionment  of  a  reward  can  be  made 
for  partial  performance  of  the  terms  and 
conditions  of  the  offer.  Williams  v.  West 
Chicago  St.  R.  Co.,  191  111.  610,  61  N.  E. 
456,  85  Am.  St.  Rep.  278;  Hogan  v.  Stophlet, 
179  111.  150,  53  N.  E.  604,  44  L.  R.  A.  809. 

Apportionment  see  infra,  II,  G,  5. 

44.  See  supra,  II,  G,  3,  c,  (viii). 

45.  Stone  v.  Dysert,  20  Kan.  123;  Louis- 
ville, etc.,  R.  Co.  V.  Goodnight,  10  Bush 
(Ky.)  552,  19  Am.  Rep.  80;  Blain  v.  Pacific 
Express  Co.,  69  Tex.  74,  6  S.  W.  679. 

Conviction  prevented  see  supra,  II,  G,  3,  c, 

(IV). 

Delivery  prevented  see  supra,  II,  Cx,  3,  c, 
(ni). 

46.  Maryland. —  Goldsborough  v.  Cradie,  28 
Md.  477. 

NehrasJca. —  Elkhorn  Valley  Lodge  No.  57, 
1.  O.  O.  F.  V.  Hudson,  59  Nebr.  672,  81 
N.  W.  859. 

[II,  G,  4,  a] 


New  Hampshire. —  Janvrin  v.  Exeter,  48 
N.  H.  83,  2  Am.  Rep.  185. 

NeiD  York. —  Fargo  v.  Arthur,  43  How.  Pr. 
193. 

Ohio.—  Rea  v.  Smith,  2  Handy  193,  12 
Ohio  Dec.  (Reprint)  398. 

Wisconsin. —  Kinn  v.  Mineral  Point  First 
Nat.  Bank,  118  Wis.  537,  95  N.  W.  969,  99 
Am.  St.  Rep.  1012. 

See  42  Cent.  Dig.  tit.  "Rewards,"  §  16. 

Compa7-e  Hart  d.  Green,  16  Colo.  App.  70, 
65  Pac.  344. 

Information  supplied  by  several. —  When 
two  or  more  persons  disclose  different  facts 
which  together  lead  to  the  result  desired 
the  reward  is  to  be  divided  among  them. 
Fargo  r.  Arthur,  43  How.  Pr.  (N.  Y.)  193, 
where  the  requisite  information  was  supplied 
by  several  parties,  not  a  repetition  of  the 
same  but  information  of  independent  facts, 
and  the  whole  combined  led  to  the  appre- 
hension and  conviction  for  which  the  reward 
was  offered,  it  was  held  that  the  distribution 
of  the  reward  among  the  claimants  should 
not  be  arbitrary  but  based  on  the  relative 
value  of  their  acts.  In  Thatcher  v.  England, 
3  C.  B.  254,  264,  10  Jur.  597,  15  L.  J.  C.  P. 
241,  54  E.  C.  L.  254,  the  offer  stated  that 
£30  will  be  paid  on  recovery  of  the  property 
and  conviction  of  the  offender,  or  in  pro- 
portion to  the  amount  recovered.  Maule,  J., 
said:  "The  advertiser  intended  that  the 
reward  should  be  paid  among  such  persons 
as  should  give  information  and  assistance  in 
the  recovery  of  the  property,  and  the  convic- 
tion of  the  offender,  in  proportion  to  the  im- 
portance and  value  of  their  respective  serv- 
ices. It  is  difficult  to  put  a  value  on  in- 
formation. ...  It  often  happens  that  there 
is  no  one  individual  who  gives  information 
that  is  in  itself  useful;  but  that  several  per- 
sons give  different  pieces  of  information,  the 
whole  of  which  combined  leads  to  the  appre- 
hension and  conviction  of  the  offender.  One 
man  discovers  who  he  is,  another  where  he  is 
likely  to  be  met  with  at  a  particular  time, 
and  so  on." 

Question  of  fact. —  Where  several  persons 
searched  for  a  dead  body  for  the  recovery  of 
which  a  reward  had  been  offered,  and  it  was 
found  by  one,  the  question  whether  he  acted 
independently  or  jointly  with  the  other 
searchers  is  a  question  of  fact.  Elkhorn 
Vallev  Lodge  No.  57  I.  0.  0.  F.  v.  Hudson, 
69  Nebr.  672,  81  N.  W.  859. 
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b.  Not  Acting  in  Concert.  If  the  service  demanded  is  done  by  two  or  more 
persons  not  acting  in  concert  with  one  another,  then  he  alone  is  entitled  to  the 
reward  who  first  comphes  with  the  terms  of  the  offer.^^ 

6.  Performance  Without  Knowledge  of  Offer.  According  to  the  weight  of 
authority  the  person  rendering  the  service  must  have  knowledge  of  the  offer  in 
order  to  be  entitled  to  the  reward;  but  in  other  cases  it  is  ruled  that  the  person 
who  performs  the  services  is  entitled  to  the  reward,  although  he  did  not  know  of 
its  offer  at  the  time.^^  It  has  been  suggested  that  when  the  reward  is  offered  by 
statute  a  knowledge  thereof  should  not  be  required  in  order  to  entitle  one  com- 
plying with  its  terms  to  recover. 


Not  partners. —  The  mere  fact  that  two  or 
more  persons  act  together  in  making  an 
arrest  does  not  make  them  partners  so  as 
to  authorize  one  to  make  an  agreement  with 
a  stranger  concerning  the  division  of  the 
reward  which  will  bind  the  others.  Hart  v. 
Green,  16  Colo.  App.  70,  65  Pac.  344. 

47.  Goldsborough  v.  Cradie,  28  Md.  477; 
Janvrin  v.  Exeter,  48  N.  H.  83,  2  Am.  Rep. 
185;  Fargo  v.  Arthur,  43  How.  Pr.  (N.  Y.)  193. 

They  need  not  show  that  they  ail  did  the 
work,  it  being  sufficient  if  each  performed  a 
substantial  part  thereof.  Goldsborough  V. 
Cradie,  28  Md.  477;  Janvrin  v.  Exeter,  48 
N.  H.  83,  2  Am.  Rep.  185;  Fargo  y.  Arthur, 
43  How.  Pr.  (N.  Y.)  193. 

48.  Stroud  v.  Garrison,  24  Ark.  53;  Elk- 
horn  Valley  Lodge  No.  57  I.  0.  0.  F.  v. 
Hudson,  59  Nebr.  672,  81  N.  W.  859;  Janvrin 
V.  Exeter,  48  N.  H.  83,  2  Am.  Rep.  185; 
Thatcher  v.  England,  3  C.  B.  254,  10  Jur. 
597,  15  L.  J.  C.  P.  241,  54  E.  C.  L.  254.  See 
also  infra,  III,  A. 

49.  Alahama. —  Morrell  V.  Quarles,  35  Ala, 
544. 

California. —  Wilson  v.  Stump,  103  Cal.  255, 
37  Pac.  151,  42  Am.  St.  Rep.  Ill;  Hewitt 
V.  Anderson,  56  Cal.  476,  38  Am.  Rep.  65. 

Connecticut. —  Marvin  v.  Treat,  37  Conn. 
96,  9  Am.  Rep.  307. 

Illinois. —  Williams  v.  West  Chicago  St. 
R.  Co.,  191  HI.  610,  61  N.  E.  456,  85  Am. 
St.  Rep.  278;  Ensminger  v.  Horn,  70  111. 
App.  605. 

Missouri. —  Smith  v.  Vernon  County,  188 
Mo.  501,  87  S.  W.  949,  107  Am.  St.  Rep. 
324,  70  L.  R.  A.  59;  Sanderson  v.  Lane,  43 
Mo.  App.  158. 

IVew;  York. —  Howland  v.  Lounds,  51  N.  Y. 
604,  10  Am.  Rep.  654;  Fitch  v.  Snedaker,  38 
N.  Y.  248,  97  Am.  Dec.  791;  City  Bank  v. 
Bangs,  2  Edw.  95. 

}iorth  Dakota. —  Couch  v.  State,  14  N.  D. 
361,  103  N.  W.  942. 

Tennessee. —  Stamper  v.  Temple,  6  Humphr. 
113,  14  Am.  Dec.  296. 

Texas. —  Broadnax  v.  Ledbetter,  100  Tex. 
375,  99  S.  W.  1111,  9  L.  R.  A.  N.  S.  1057. 

Wisconsin. —  Reif  v.  Paige,  55  Wis.  496, 
13  N.  W.  473,  42  Am.  Rep.  731. 

See  42  Cent.  Dig.  tit.  "  Rewards,"  §  7. 

Compare  Abel  v.  Pembroke,  (il  N.  IT.  357. 

The  reason  for  tins  rule,  that  is,  tluit 
knowledge  is  nec(>ssary,  is  based  on  tlie  theory 
everywhere  recognized  that  an  offer  of  a 
reward  is  the  same  as  any  other  contractual 
offer  and  must  be  known  and  accepted  by 


being  acted  upon.  Smith  v.  Vernon  County, 
188  Mo.  501,  87  S.  W.  949,  107  Am.  St: 
Rep.  324,  70  L.  R.  A.  59.  If  the  promise  of 
a  reward  is  to  be  brought,  as  seems  sensible, 
within  the  classification  of  a  contract,  it 
is  impossible  to  see  how  any  other  conclusion 
can  be  logically  arrived  at;  for  in  every  con- 
tract there  must  be  an  aggregatio  mentium, 
and  how  can  a  meeting  of  minds  exist  with- 
out the  acceptance  of  an  offer,  express  or 
implied,  or  arising,  at  least,  from  some  fiction 
of  law?  Smith  v.  Vernon  County,  supra. 
In  Missouri  the  dicta  of  the  courts  show  a 
trend  toward  the  view  that  knowledge  and 
reliance  upon  an  offer  of  reward  is  necessary 
to  recovery.  Smith  v.  Vernon  County,  supra 
[revievsing  Cummings  v.  Clinton  County,  181 
Mo.  162,^79  S.  W.  1127;  Ralls  Countv  v. 
Stephens,  104  Mo.  App.  115,  78  S.  W.  291; 
Sanderson  v.  Lane,  43  Mo.  App.  158],  where, 
however,  Lamm,  J.,  said:  "It  would  serve 
no  useful  purpose  to  seek  to  disturb  the 
reasoning  of  the  foregoing  cases,  which  seems 
to  be  in  line  with  the  better  American  doc- 
trine, although  if  the  question  was  entirely 
res  integra  we  might  be  inclined  to  adopt 
the  persuasive  reasoning  of  Auditor  v.  Bal- 
lard, 9  Bush  (Ky.)  572,  15  Am.  Rep.  728,'^ 
infra,  note  50. 

50.  Delaware. —  Eagle  V.  Smith,  4  Houst. 
293. 

Indiana. —  Dawkins  v.  Sappington.  26  Ind. 
199;  Everman  v.  Hyman,  26  Ind.  App.  165, 
28  N.  E.  1022,  84  Am.  St.  Rep.  2S4. 

Kentucky. — Auditor  r.  Ballard,  9  Bush 
572,  15  Am.  Rep.  728. 

Massachusel.ts. —  Crawshaw  v.  Roxbury,  7 
Gray  374. 

Vermont. —  Russell  r.  Stewart,  44  Vt.  170. 
United  States.—  Drummond  v.  U.  S.,  35  Ct. 
CI.  356. 

England. —  Gibbons  v.  Proctor.  55  J.  P.  616. 
64  L.'  T.  Rep.  N.  S.  594. 

See  42  Cent.  Dig.  tit.  "  Rewards,"  §  7. 

However,  the  decisions  in  Eagle  v.  Smith, 
4  IToust.  (Del.)  293,  and  Dawkiiis  v.  Sapping- 
ton, 26  Ind.  199,  are  based  upon  an  erroneous 
interpretation  of  Williams  r.  Carwardine.  4 
B.  c^'  Ad.  621,  24  E.  C.  L.  274.  5  C.  P.  566. 
24  E.  C.  L.  711,  2  L.  J.  K.  101.  1  N.  &  M. 
418. 

The  reasoning  of  the  authorities  holding  to 
the  theory  that  knowledge  of  the  rew.ird  is 
not  neoessarv  is  thus  expre'ssed  in  Auditor 
r.  Ballard,  9  Bush  (Ky.)  572.  15  Am.  Rep. 
728,  where  it  is  said  that  the  appellee  is  not 
entitled  to  the  reward  because  he  did  not 

[W.  G,  6] 
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7.  Effect  of  Performance.    If  an  offer  is  acted  upon  before  its  expiration 
or  revocation,^^  the  offer  and  the  acceptance  by  performance  become  a  valid 
contract,^^  based  upon  a  sufficient  consideration,^*  upon  which  an  action  will  lie 
to  recover  the  amount  of  reward  offered. 

8.  Earning  Statutory  Reward.  When  a  statutory  reward  is  earned  largely 
depends  upon  the  construction  given  to  the  statute.^® 

IIL  Who  May  Claim  Rewards. 

A.  In  General.  The  general  rule  is  that  when  a  reward  is  offered  to  the 
pubhc  it  may  be  claimed  as  earned  by  any  one  who  performs  the  required  act 
under  the  terms  and  conditions,  if  any,  imposed  by  the  offerer.^^  One  cannot 
recover  a  reward  where  his  acts  were  performed  with  knowledge  of  the  offer,  but 
without  any  intention  of  claiming  it.^^    The  infoimation,  it  has  been  held,  must 


know  at  the  time  lie  arrested  the  fugitive 
and  delivered  him  to  the  jailer  that  one  had 
been  offered,  and  therefore  the  services  could 
not  have  been  performed  in  consideration  of 
the  reward.  If  the  offer  was  made  in  good 
faith,  why  should  the  state  inquire  whether 
appellee  knew  that  it  had  been  made  ?  Would 
the  benefit  to  the  state  be  diminished  by  a 
discovery  of  the  fact  that  the  appellee,  in- 
stead of  acting  from  mercenary  motives,  had 
been  actuated  solely  by  a  desire  to  prevent 
the  escape  of  a  fugitive  and  to  bring  a  felon 
to  trial?  And  is  it  not  well  that  all  may 
know  that  whoever  in  the  community  has  it 
in  his  power  to  prevent  the  final  escape  of 
a  fugitive  from  justice,  and  does  prevent  it, 
not  only  performs  a  virtuous  service,  but  will 
entitle  himself  to  such  reward  as  may  be 
offered  therefor, 

51.  Broadnax  v.  Ledbetter,  100  Tex.  375, 
378,  99  S.  W.  nil,  9  L.  R.  A.  N.  S.  1057, 
where  the  court  said :  "  It  may  well  be  sup- 
posed that  a  person  might  become  legally 
entitled  to  a  reward  for  arresting  a  criminal, 
although  he  knew  nothing  of  its  having  been 
offered,  where  it  was  offered  in  accordance 
with  law  by  the  government.  A  legal  right 
might  in  such  a  case  be  given  by  law  without 
the  aid  of  contract.  But  the  liability  of  the 
individual  citizen  must  arise  from  a  contract 
binding  him  to  pay."  However,  in  Abel  v. 
Pembroke,  61  N.  H.  357,  the  action  ^vas  to 
recover  a  reward  offered  by  a  statute,  which 
directed  the  payment  to  be  made  to  the  per- 
son who  should  in  consequence  of  such  offer 
apprehend  any  person  charged  with  having 
committed  any  capital  or  other  high  crime, 
and  it  was  held  that  under  the  plain  language 
of  the  statute  there  could  be  no  recovery 
for  what  was  not  done  in  consequence  of  the 
offer. 

52.  Expiration  by  lapse  of  time  see  supra, 

II,  B,  6. 

53.  Revocation  see  supra,  II,  B,  5. 
Alabama. —  Central    E,.,    etc..    Co.  v. 

Cheatham,  85  Ala.  292,  40  So.  828,  7  Am. 
St.  Rep.  48. 

California. —  Ryer  v.  Stockwell,  14  Cal.  134, 
73  Am.  Dec.  634. 

Illinois. —  Von  Vlissingen  v.  Manning,  105 

III.  App.  255. 

Indiana. —  Harson  v.  Pike,  16  Ind.  140. 
il/ai?ie.— Mitchell  v.  Abbott,  86  Me.  338, 

[11,  G,  7] 


29  Atl.  1118,  41  Am.  St.  Rep.  559,  25  L.  R.  A. 
503. 

New  Jersey. —  Furman  v.  Parke,  21  N.  J.  L, 
310. 

'New  York. —  Pierson  v.  Morch,  82  N.  Y. 
503. 

Pennsylvania. —  Cummings  v.  Grann,  52  Pa, 
St.  484,  490. 

Texas. —  Kasling  v.  Morris,  71  Tex.  584,  9 
S.  W.  739,  10  Am.  St.  Rep.  797. 

Wisconsin. —  Reif  v.  Paige,  55  Wis.  496,  13 
N.  W.  473,  42  Am.  Rep.  731. 

See  42  Cent.  Dig.  tit.  "Rewards,"  §  8 
et  seq. 

Rule  restated.— In  the  case  of  an  offered 
reward  for  the  doing  of  a  certain  thing,  the 
act  of  one  who,  knowing  of  this,  performs 
the  condition,  creates  a  contract;  the  per- 
formance constitutes  both  acceptance  and 
fulfilment.  Van  Vlissingen  v.  Manning,  105 
111.  App.  255. 

55.  Consideration  see  supra,  II,  D. 

56.  Central  R.,  etc.,  Co.  v.  Cheatham,  85 
Ala.  292,  4  So.  828,  7  Am.  St.  Rep.  48; 
Morrell  v.  Quarles,  35  Ala.  544;  Ryer  v, 
Stockwell,  14  Cal.  134,  73  Am.  Dec.  634. 

57.  Bull  V.  Talcot,  2  Root  (Conn.)  119,  1 
Am.  Dec.  62. 

Effect  of  performance  see  II,  G,  7. 

Where  many  persons  are  engaged  in  the 
search  for  a  dead  body,  for  the  recovery  of 
which  a  reward  is  offered,  and  one  acting 
on  his  own  account,  independent  of  others, 
and  for  the  purpose  of  securing  the  reward, 
succeeds  in  finding  the  missing  body,  he  will 
be  entitled  to  the  whole  of  such  reward. 
Elkhorn  Valley  Lodge  No.  57  1.  O.  O.  F.  v, 
Hudson,  59  Nebr.  672,  81  N.  W.  859. 

Claimant  may  estop  himself  from  right  to 
recover  a  reward.  Witty  v.  Southern  Pac. 
Co.,  76  Fed.  217. 

58.  Hewitt  v.  Anderson,  56  Cal.  476,  38 
Am.  Rep.  65.  In  Abel  v.  Pembroke,  61  N.  H. 
357,  the  action  was  to  recover  a  reward  of- 
fered by  a  statute  which  directed  payment 
to  be  made  to  the  person  who  shall  in  conse- 
quence of  such  offer  apprehend  any  person 
charged  with  having  committed  any  capital 
or  high  crime,"  and  it  was  held  that  under 
the  plain  language  of  a  statute  there  could 
be  no  recovery  for  what  was  not  done  in  con- 
sequence of  the  offer. 

Knowledge  of  offer  see  supra,  II,  G,  6. 
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be  given  voluntarily,  with  knowledge  of  the  offer  of  reward,  and  with  a  view  to 
obtaining  it.''^ 

B.  Agents,  Employees,  Etc.  To  the  general  rule  that  when  the  reward 
is  offered  to  the  public  it  may  be  claimed  by  any  one  doing  the  required  act  there 
are  certain  exceptions  in  the  case  of  agents,  employees,  and  other  persons  whose 
duty  it  already  was  to  do  that  for  the  doing  of  which  the  reward  is  offered. ^'^ 

C.  Police  and  Other  Officers  —  l.  Acting  Within  Scope  of  Official  Duty  — 
a.  In  General.  From  an  early  day  it  has  been  established  and  continues  to 
be  the  rule^-  that  an  agreement  to  pay  money  to  a  sheriff  or  other  pubhc  officer 
for  doing  what  he  ought  to  do  is  void  and  against  public  policy.  Accordingly,  a 
public  officer,  such  as  a  sheriff,  constable,  or  policeman,  is  not  entitled  to  a  reward 
offered  for  the  arrest  or  conviction  of  a  criminal,  when  the  service  performed  is 
within  the  scope  or  line  of  the  duties  of  such  officer.^^    It  makes  no  difference 


59.  Vitty  V.  Eley,  51  N.  Y.  App.  Div.  44, 
64  N.  Y.  Suppl.  397. 

60.  Van  Horn  v.  Ricks  Water  Co.,  115  Cal. 
448,  47  Pac.  361;  Stacy  v.  State  Bank,  5  111. 
91;  Pruitt  v.  Miller,  3  Ind.  16;  Spinney  v. 
U.  S.,  32  Ct.  CI.  397.  See  also  Heather  v. 
Thompson,  78  S.  W.  194,  25  Ky.  L.  Rep. 
1554. 

Public  officers  and  servants  see  injra,  III,  C. 

A  director  in  a  bank  cannot  claim  a  reward 
offered  for  the  detection  of  the  person  who 
had  robbed  the  bank  and  for  the  recovery  of 
the  money  stolen.  Stacy  V.  State  Bank,  5 
111.  91. 

It  is  the  duty  of  a  postmaster  to  assist  in 
capturing  the  thief  when  his  office  has  been 
robbed  and  therefore  he  cannot  claim  a  gen- 
eral reward  offered  to  all  persons  for  the  ar- 
rest of  post-office  burglars.  Spinney  V.  U.  S., 
32  Ct.  CI.  397. 

A  private  watchman  employed  by  a  railway 
company  may  claim  a  reward  offered  by  a 
bank  for  the  arrest  of  a  defaulter.  Minne- 
apolis Bank  Griffin,  66  111.  App.  577  [a/- 
/irmed  in  168  111.  314,  48  N.  E.  154]. 

A  railroad  employee,  however,  may  claim 
a  reward  offered  to  the  public  for  the  arrest 
of  persons  injuring  the  property  of  the  rail- 
road. Chicago,  etc.,  R.  Co.  v.  Sebring,  16  111. 
App.  181,  19  HI.  App.  222. 

Act  in  violation  of  duty. —  A  reward  was 
offered  for  the  return  of  a  lunatic  who  had 
escaped  from  an  asylum.  The  lunatic  had 
been  placed  in  the  poorhouse  of  a  county 
into  which  he  had  wandered  and  he  was  re- 
turned by  the  overseer  of  the  poorhouse. 
Since  the  overseer  had  no  right  to  take  any 
one  away  without  legal  authority,  he  could 
not  recover  the  reward.  Ring  v.  Devlin,  68 
Wis.  384,  32  N.  W.  121. 

61.  Bridge  v.  Cage,  Cro.  Jac.  103,  79  Eng. 
Reprint  89. 

"If  once  it  should  be  allowed  That  such 
Promises  [to  an  officer  to  pa^^  more  for  his 
services  than  the  law  allows]  could  maintain 
an  Action,  the  People  would  quickly  be  given 
to  understand  how  kindly  they  would  bo 
taken,  and  happy  would  that  Man  be  who 
could  have  his  Business  well  done  without 
them."    1  Hawkins  P.  C.  c.  68.  §  4. 

"  It  would  open  a  door  to  profligacy,  chi- 
canery, and  corruption,  if  the  officers  ap- 
pointed to  carry  out  the  criminal  law  were 


permitted  to  stipulate  by  private  contract; 
it  would  open  a  door  to  the  escape  of  of- 
fenders by  culpable  supineness  and  indiffer- 
ence on  the  part  of  those  officers,  and  compel 
the  injured  persons  to  take  upon  themselves 
the  burden  of  public  prosecutions."  Smith 
V.  Whildin,  10  Pa.  St.  39,  40,  49  Am.  Dec. 
572. 

Such  promises  are  void  not  only  because  of 
want  of  consideration  (see  Contkacts,  9  Cyc. 
348  text  and  note  41),  but  because  they  are 
contrary  to  public  policy  (see  Cois tracts, 
9  Cyc.  497  text  and  note  3). 

A  species  of  quasi-extortion,  and  partaking 
of  the  character  of  a  bribe.  See  Stacy  f. 
Sta.te  Bank,  5  111.  91;  Hayden  k.  Souger,  56 
Ind.  42,  26  Am.  Rep.  1;  Ring  Vj.  Devlin,  68 
Wis.  384,  32  N.  W.  121;  Stotesbury  v.  Smith, 
2  Burr.  924,  97  Eng.  Reprint  635*;  Bridge  i". 
Cage,  Cro.  Jac.  103,  79  Eng.  Reprint  89; 
Badow  V.  Salter,  W.  Jones  65,  82  Eng.  Re- 
print 34;  and  cases  cited  infra,  note  63. 

62.  The  policy  of  the  law  forbids  a  public 
officer  or  those  called  to  aid  him  in  the  dis- 
charge of  public  duty,  receiving  for  his  or 
their  services  any  reward  or  compensation  be- 
yond that  allowed  bv  law.  St.  Louis,  etc., 
R.  Co.  V.  Grafton,  51  Ark.  504,  11  S.  W. 
702,  14  Am.  St.  Rep.  66;  Marking  v.  Needy, 
S  Bush  (Ky.)  22;  Pool  v.  Boston,  5  Cush. 
(Mass.)  2li3;  Day  v.  Putnam  Ins.  Co.,  16 
Minn.  408;  Warner  v.  Grace,  14  Minn.  487; 
Kick  V.  Merry,  23  Mo.  72,  66  Am.  Dec.  658; 
Gilmore  v.  Lewis,  12  Ohio  281;  Stamper  v. 
Temple,  6  Humphr.  (Tenn.)  113,  U  Am. 
Dec.  296. 

63.  Alabama. —  Morrell  V.  Quarles,  35  Ala. 
544. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  (Iraf- 
ton,  51  Ark.  504,  11  S.  W.  702,  14  Am.  St. 
Rep.  66. 

California. —  Lees  r.  Colgan.  120  Cal.  262, 

52  Pac.  502,  40  L.  R.  A.  355.  ' 
Conned icvt. — In  re  Russell,  51  Conn.  577, 

50  Am.  Rep.  55. 

//Z/»ois.— ITogan  r.  Stophlot.  170  111.  150, 

53  N.  E.  604,  44  L.  R.  A.  809;  Mahoney  r. 
Whyte,  49  111.  App.  97. 

Indiana. —  Havdon  r.  Souger,  56  Ind.  42. 
26  Am.  Rep.  1.  " 

loira. —  ]\loans  r.  Hcndershott,  24  Iowa 
78. 

Kentucky. —  Marking    r.    Needy.    8  Bush 
[III,  C,'l,a] 
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that  the  services  were  rendered  at  a  time  when  the  officer  was  not  on  duty,**  or 
that  the  crime  for  which  the  arrest  was  made  was  committed  in  another  county 
of  the  state. 

b.  In  Case  of  Statutory  Reward.  Some  cases  make  a  distinction  between 
the  right  of  an  officer  to  take  a  reward  from  a  private  individual  for  the  perform- 
ance of  his  official  duty  and  his  right  to  such  reward  when  offered  by  a  statute  or 
public  authority,  holding  that  in  the  latter  case  he  is  entitled;    but  other  authori- 


22;  Smitha  V.  Gentry,  45  S.  W.  515,  20  Ky. 
L.  Rep.  171,  42  L.  R.  A.  302. 

Massachusetts. —  Davies  v.  Burns,  5  Allen 
349;  Pool  V.  Boston,  5  Cush.  219. 

Minnesota. —  Day  v.  Putnam  Ins.  Co.,  16 
Minn.  408;  Warner  v.  Grace,  14  Minn.  487. 

Missouri. —  Kick  v.  Merry„  23  Mo.  72,  66 
Am.  Dec.  658;  Thornton  v.  Missouri  Pac.  R. 
Co.,  42  Mo.  App.  58. 

Isleljraska. —  Miller  v.  Hogeboom,  56  Nebr. 
434,  7G  K  W.  888. 

Isleio  York. —  Atwood  v.  Armstrong,  102 
N.  Y.  App.  Div.  601,  92  N.  Y.  Suppl.  596; 
Hatch  V.  Mann,  15  Wend.  44;  City  Bank  v. 
Bangs,  2  Edw.  95. 

Isorth  Carolina. —  Malpass  V.  Caldwell,  70 
N.  C.  130. 

Ohio. — Somerset  Bank  v.  Edmund,  76  Ohio 
396,  81  N.  E.  641,  11  L.  R.  A.  N.  S.  1170; 
Gilmore  v.  Lewis,  12  Ohio  281. 

Pennsylvania. —  Smith  v.  Whildin,  10  Pa. 
St.  39,  49  Am.  Dec.  572. 

Tennessee. — Stamper  v.  Temple,  6  Humphr. 
113,  44  Am.  Dec.  296. 

Texa^. —  Southwestern  Tel.,  etc.,  Co.  V. 
Priest,  31  Tex.  Civ.  App.  345,  72  S.  W.  241. 

Vermont. —  Brown  v.  Godfrey,  33  Vt.  120. 

Wisconsin. —  Kinn  v.  Mineral  Point  First 
Nat.  Bank,  118  Wis.  537,  95  N.  W.  969,  99 
Am.  St.  Rep.  1012. 

United  States. —  U.  S.  v.  Matthews,  173 
U.  S.  381,  19  S.  Ct.  413,  43  L.  ed.  738. 

England. —  Thatcher  v.  England,  6  C.  B. 
263,  'lO  Jur.  597,  15  L.  J.  C.  P.  241,  54 
E.  C.  L.  254. 

See  42  Cent.  Dig.  tit.  "Rewards,"  §  14. 
See  also  Contracts,  9  Cyc.  348  text  and  note 
41. 

A  man  acting  as  one  of  the  posse  comita- 
tus,  called  out  by  the  sheriff  to  protect  prop- 
erty during  a.  strike,,  cannot  claim  a  reward 
offered  for  the  arrest  of  persons  interfering 
with  such  property.  St.  Louis,  etc.,  R.  Co. 
V.  Grafton,  51  Ark.  504,  11  S.  W.  702,  14 
Am.  St.  Rep.  66. 

A  constable. —  Hatch  r.  Mann,  15  Wend. 
(N.  Y.)  44  [reversing  9  Wend.  262]. 

Constable  v/ithin  his  jurisdiction. —  Somer- 
set Bank  v.  Edmund,  76  Ohio  St.  396,  81 
N.  E.  641,  11  L.  R.  A.  N.  S.  1170. 

Deputy  sheriff. — Cornwell  v.  St.  Louis  Tran- 
sit Co.,  100  Mo.  App.  258,  73  S.  W.  305. 

Detective,  in  obedience  to  orders  from  his 
superior,  going  to  another  state  and  mak- 
ing an  arrest,  is  not  entitled  to  the  reward 
offered,  because  what  he  did  was  in  pursuance 
of  his  duty.  Atwood  v.  Armstrong,  102 
N.  Y.  App.  Div.  601,  92  N.  Y.  Suppl.  596. 

A  peace  officer. —  Kinn  v.  Mineral  Point 
First  Nat.  Bank,  118  Wis.  537,  95  N.  W. 
069,  99  Am.  St.  Rep.  1012. 

[Ill,  C,  1,  a] 


Policeman. —  Kick  v.  Merry,  23  Mo.  72,  66 
Am.  Dec.  658. 

A  regular  constable. —  Hayden  v.  Souger,  56 
Ind.  42,  26  Am.  Rep.  1. 

Sheriff .— Hogan  v.  Stophlet,  179  111.  150,  53 
K  E.  004,  44  L.  R.  A.  809. 

A  sheriff  in  a  sister  state,  arresting  a  fugi- 
tive from  justice  under  a  warrant  and  pur- 
suant to  a  notice  from  a  sheriff  in  this  state, 
describing  such  fugitive  and  indicating  the 
place  where  he  may  be  found,  acts  strictly 
within  the  line  of  his  duty  as  an  officer,  and 
is  entitled  only  to  such  reward  or  compen- 
sation as  is  allowed  him  by  law,  and  can- 
not recover  from  county  commissioners  in 
this  state  a  general  reward  offered  by  them 
for  the  apprehension  of  such  fugitive  under 
Rev.  St.  §  918. 

Special  deputy. —  Miller  v.  Hogeboom,  56 
Nebr.  434,  76  N.  W.  888;  Brown  v,  San- 
dusky County,  24  Ohio  Cir.  Ct.  481. 

A  watchman. —  Pool  v.  Boston,  5  Cush. 
(Mass.)  219. 

Agent  of  officer. —  If  a  police  officer  com- 
municates information  as  to  the  guilt  of  a 
suspected  offender  to  a  person  who  induces 
the  criminal  to  confess  and  his  conviction 
is  secured  in  consequence  of  the  confession 
such  person  cannot  recover  the  reward.  Dun- 
ham V.  Stockbridge,  133  Mass.  233,  236.  In 
this  case  the  court  said:  "Undoubtedly  a 
person  may  act  in  concert  with  an  officer, 
and  while  so  acting  may  discover  evidence 
which  may  entitle  him  to  the  whole  reward, 
but  when  the  information  which  led  to  the 
discovery  was  first  obtained  by  the  officer, 
and  then  such  information  was  communicated 
by  him  to  another  person,  who  acted  on  it 
specifically  according  to  the  request  and  di- 
rection of  the  officer,  it  is  doubtful  whether 
such  a  person  must  not  be  regarded  as  the 
agent  of  the  officer." 

The  making  of  extraordinary  efforts  and 
the  incurring  of  expense  not  covered  by 
legal  fees  will  not,  it  has  been  held,  entitle  an 
officer  to  recover  a  reward  for  making  an 
arrest  which  it  was  his  legal  duty  to  make. 
Hogan  r.  Stophlet,  179  111.  150,  53  N.  E. 
604,  44  L.  R.  A.  809. 

64.  In  re  Russell,  51  Conn.  577,  50  Am. 
Rep.  55. 

65.  Lees  v.  Colgan,  120  Cal.  262,  52  Pac. 
502,  40  L.  R.  A.  355;  Warner  v.  Grace,  14 
Minn.  487. 

66.  Porterfield  v.  State,  92  Tenn.  289,  21 
S.  W.  519;  U.  S.  V.  Matthews,  173  U.  S.  381, 
19  S.  Ct.  413,  43  L.  ed.  738. 

A  deputy  United  States  marshal,  who  had 
complied  with  all  the  conditions  of  the  offer 
and  of  the  statute,  was  entitled  to  receive  the 
amount  of  the  reward  offered.    U.  S.  v.  Mat- 
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ties  hold  that  an  officer  is  not  entitled  even  to  a  statutory  reward  unless  it  is 
expressly  so  provided  in  the  statute. 

2.  Acting  Without  Scope  of  Official  Duty.  When  an  officer  performs  the 
services  for  which  the  reward  is  offered  by  acts  outside  of  the  line  of  his  duty,  he 
is  entitled  to  the  reward. 

3.  Ceasing  to  Be  Officer.  When  an  officer  has  ceased  to  be  such,  he  may 
become  entitled  to  the  reward  by  .  services  thereafter  rendered. 

D.  Particeps  Criminis.  One  who  aids  or  abets  in  the  commission  of  a 
Clime,  or  in  its  concealment,  cannot  recover  a  reward  offered  for  the  arrest  or  con- 
viction of  the  person  who  committed  it,  since  no  man  shall  take  advantage  of  his 
own  wrong. 


thews,  173  U.  S.  381,  19  S.  Ct.  413,  43  L.  ed. 
738 

6*7.  Lees  y.  Colgan,  120  Cal.  262,  52  Pac. 
502,  40  L.  R.  A.  355;  Pool  f.  Boston,  5 
Cush.  (Mass.)  219;  Ex  p.  Gore,  57  Miss.  251. 

68.  Alabama. —  Morrell  V.  Quarles,  35  Ala. 
544. 

Indiana. —  Bronnenberg  v.  Coburn,  110  Ind. 
169,  11  N.  E.  29;  Hay  den  v.  Souger,  56 
Ind.  42,  26  Am.  Rep.  1. 

Louisiana. —  Pilie  v.  New  Orleans,  19  La. 
Ann.  274;  Murphy  v.  New  Orleans,  11  La. 
Ann.  323. 

Missouri. —  Smith  v.  Vernon  County,  188 
Mo.  501,  87  S.  W.  949,  107  Am.  St.  Rep. 
324,  70  L.  R.  A.  59,  Compare  Cornwell  v.  St. 
Louis  Transit  Co.,  100  Mo.  App.  258,  73  S.  W. 
305. 

Xerc  York.— Gregg  v.  Pierce,  53  Barb.  387. 

Texas. —  Kasling  v.  Morris,  71  Tex.  584, 
9  S.  W.  739,  10  Am.  St.  Rep.  797. 

Verriiont. —  Russell  v.  Stewart,  44  Vt.  170; 
Davis  V.  Munson,  43  Vt.  676,  5  Am.  Rep. 
315;  Brown  v.  Godfrey,  33  Vt.  120. 

Wisconsin. —  Kinn  v.  Mineral  Point  First 
Nat.  Bank,  118  Wis.  537,  95  N.  W.  969,  99 
Am.  St.  Rep.  1012. 

See  42  Cent.  Dig.  tit.  "Rewards,"  §  15. 

Compare  Curran  v.  Collier,  7  Indian  Terr. 
148,  104  S.  W.  572. 

If  an  officer  renders  extraordinary  services 
beyond  or  outside  the  limit  of  his  ordinary 
official  duty  and  for  which  a  reward  has  been 
offered,  he  becomes  entitled  to  the  reward. 
Hogan  n.  Stophlet,  179  111.  150,  53  N.  E.^604, 
44  L.  R.  A.  809 ;  Bronnenberg  v.  Cob'urn, 
110  Ind.  169,  11  N.  E.  29;  Cornwell  v.  St. 
Louis  Transit  Co.,  100  Mo.  App.  258,  73 
S.  W.  305;  Gregg  v.  Pierce,  53  Barb.  (N.  Y.) 
387;  Reif  v.  Paige,  55  Wis.  496,  13  N.  W. 
473,  42  Am.  Rep.  731. 

Acts  as  private  person. —  In  Brown  v.  God- 
frey, '33  Vt.  120,  the  court  said  that  "an 
officer  has  no  authority,  and  is  not  bound,  to 
search  for  offenders  outside  of  tlie  line  of  his 
jurisdiction,  and  if  he  should  go  in  pursuit ' 
of  an  offender  beyond  or  without  his  juris- 
diction, his  services,  while  thus  without  his 
jurisdiction,  would  be  those  of  a  private  per- 
son .  .  .  and  for  the  payment  of  such  services 
he  would  be  allowed  to  stipulate  by  contract 
like  any  private  person." 

A  fireman  does  not  contract  to  risk  bis  life 
in  rescuing  a  person  from  a  burning  building 
in  the  fire  department's  service,  and  is  tliere- 
fore  entitled  to  the  reward  olTered  for  such 


rescue.  Reif  v.  Paige,  55  Wis.  496,  13  N.  W. 
473,  42  Am.  Rep.  731. 

A  special  constable,  holding  a  warrant  di- 
rected simply  to  any  constable  of  the  county, 
and  who,  relying  upon  an  offer  of  reward, 
makes  the  arrest,  has  been  held  to  be  entitled 
to  the  reward.  Hayden  v.  Souger,  56  Ind.  42, 
26  Am.  Rep.  1. 

Police  officer  arresting  a  fugitive  from  an- 
other state  for  a  crime  there  committed  may 
recover  a  reward  offered  for  such  arrest. 
Morrell  v.  Quarles,  35  Ala.  544;  Smith  t'. 
Vernon  County,  188  Mo.  501,  87  S.  W.  949, 
107  Am.  St.  Rep.  324,  70  L.  R.  A.  59. 

A  surety  on  a  bail-bond  having  offered  a 
reward  for  the  delivery  of  the  principal, 
neither  public  policy  nor  positive  law  pre- 
vents policemen  from  receiving  the  reward,  it 
being  offered  solely  for  the  surety's  benefit  to 
save  him  harmless  on  the  bond.  Curran  v. 
Collier,  7  Indian  Terr.  148,  104  S.  W.  572. 

69.  Cornwell  v.  St.  Louis  Transit  Co.,  100 
Mo.  App.  258,  73  S.  W.  305. 

Where  an  offer  of  reward  is  renewed  to  one 
'who  had  been  a  deputy  sheriff  and  the  offer 
is  acted  upon,  it  becomes  a  contract  which  is 
executed  upon  rendition  of  the  services  for 
which  the  reward  is  offered,  and  a  substantial 
performance  of  the  conditions  of  the  reward 
entitles  tlie  claimant  to  the  recompense  prof- 
fered. Cornwell  v.  St.  Louis  Transit  Co., 
100  Mo.  App.  258,  73  S.  W.  305. 

70.  Clinton  County  v.  Davis,  162  Ind.  60, 
69  N.  E.  680,  64  L.  R.  A.  780;  Hassan  v. 
Doe,  38  Me.  45;  Jenkins  v.  Kelren,  12  Gray 
(Mass.)  330,  74  Am.  Dec.  596;  Bledsoe  v. 
Jackson,  4  Sneed   (Tenn.)  429. 

One  who  colludes  with  an  escaped  criminal, 
inducing  him  to  allow  himself  to  bo  delivered 
up  for  trial,  promising  that  a  part  of  the  re- 
ward offered  for  him.  wlion  collected,  should 
be  used  in  his  defense,  is  not  entitled  to  the 
reward.  State  r.  Dinkins,  77  Miss.  874,  27 
So.  832. 

The  person  who  had  concealed  a  fugitive 
murderer  and  agreed  to  share  with  him  the 
reward  ofiVred  for  his  arrest  cannot  recover 
it.    F.lodsoe  r.  Jackson.  4  Sneed  (Tenn J  429. 

Vote  buying. —  A  statute  ]irovided  that  any 
])orson  fnrnislilno-  testimony  necessary  to  jiro- 
cure  tlie  conviction  of  any  one  selling  his 
vote  should  be  entitled  to  a  certain  reward. 
It  was  not  then  a  statutory  crime  in  that 
state  to  buy  votes.  A  claimant  who  bought, 
or  caused  to  be  bought,  certain  votes  cannot 
recover  the  reward,  because  vote  buvlns;  is  aA 
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IV.  RECOVERY  OF  REWARD. 

A.  Right  of  Action.  A  right  of  action  to  recover  a  reward  accrues  to  plaintiff 
upon  his.doing  the  act  or  performing  the  service  for  which  the  reward  was  offered. 

B.  Form  of  Action.  Assumpsit  is  the  ordinary  action  for  the  recovery 
of  a  reward,  but  debt  also  lies.'^^ 

C.  Where  There  Are  Several  Claimants  —  1.  Parties.  If  the  arrest  or 
other  service  by  which  the  reward  was  earned  was  performed  by  two  or  more 
persons,  they  should  sue  jointly.'^* 

2.  Interpleader.  When  the  reward  is  claimed  by  different  persons,  the 
offerer  may  file  a  bill  of  interpleader.'^^ 

3,  Recovery  of  One  From  the  Other.  The  person  really  entitled  to  a  reward 
may  recover  it  from  one  to  whom  it  was  erroneously  paid.'^^ 

D.  Pleading  "  — ■  l.  Declaration  or  Complaint.  The  declaration  or  com- 
plaint must  contain  sufficient  allegations  as  to  the  contract/^  based  upon  the  offer 
of  defendant,  which  was  accepted  by  plaintiff/^  who  compHed  with  the  terms 
and  conditions     by  performing  the  services  requested. 


immoral  and  wrongful  act,  and  public  policy 
forbids  a  recovery  in  such  case.  Clinton 
County  V.  Davis,  162  Ind.  60,  69  N.  E.  680, 
64  L.  R.  A,  780.  Defendant  having  offered  a 
reward  for  the  arrest  of  persons  violating  the 
election  laws,  plaintiff  obtained  from  a  tax 
collector  a  tax  receipt  purporting  to  have 
been  issued  to  E  L  J,  a  fictitious  person. 
This  was  unlawful,  and  plaintiff  arrested  the 
tax  collector.  The  trial  judge  said  that  if 
plaintiff  "  induced  this  man  to  commit  a 
crime  ...  by  any  trick  or  device  or  artifice, 
induced  him  to  do  a  thing  that  he  would  not 
have  done  of  his  own  volition  and  own  mind, 
there  could  be  no  recovery.  But  if  he  simply 
went  to  him  and  asked  him  for  a  tax  receipt, 
and  that  was  all  he  did,  and  it  was  fur- 
nished him,  I  don't  think  that  that  was  such 
a  trick  or  artifice  as  makes  it  improper  or 
illegal  that  Mr.  Wilmoth  should  recover." 
And  this  charge  was  approved  on  appeal. 
Wilmoth  V.  Hensel,  151  Pa.  St.  200,  208,  25 
Atl.  86,  31  Am.  St.  Eep.  738. 

71.  See  supra,  II,  G,  7. 

Assignment  after  action  commenced  does 
not  operate  to  defeat  the  action.  Goldsbor- 
ough  V.  Cradie,  28  Md,  477. 

Conditions  precedent. —  The  offering  and 
payment  of  rewards  for  the  arrest  of  escaped 
criminals  is  intrusted  solely  to  the  discretion 
of  the  governor,  and  a  suit  cannot  be  main- 
tained against  the  state  for  tJie  recovery  of 
a  reward  which  the  governor  has  refused  to 
order  paid.  State  v.  Dinkins,  77  Miss.  874, 
27  So.  832.  One  who  sues  to  recover  an  un- 
paid reward  for  the  "return  of  a  stolen 
horse "  is  not  obliged,  before  bringing  his 
suit,  to  put  the  owner  in  possession  of  the 
animal.  Everman  v.  Hyman,  26  Ind.  App. 
165.  28  N.  E.  1022,  84  Am.  St.  Rep.  284. 

72.  Madison  First  Nat.  Bank  v.  Hart,  55 
111.  62;  S:^Tnmes  v.  Frazier,  6  Mass.  344,  4 
Am.  Dec.  142;  Furman  V.  Parke,  21  N".  J.  L. 
310;  Fitch  v.  Snedaker,  38  N.  Y.  248,  97  Am. 
Dec.  701;  Williams  v.  Carwardine,  4  B.  & 
Ad.  621,  24  E.  C.  L.  274,  5  C.  &  P.  566,  24 
E.  C.  L.  711,  2  L.  J.  K.  B.  101,  1  N.  &  M. 
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418;  Lancaster  v.  Walsh,  1  H.  &  H.  258,  4 
M.  &  W.  16: 

Assumpsit  generally  see  Assumpsit,  Action 
OF,  4  Cvc.  317. 

73.  Furman  v.  Parke,  21  K  J.  L.  310. 
Debt  generally  see  Debt,  Action  of,  13 

Cyc.  402. 

74.  Goldsborough  v.  Cradie,  28  Md.  477; 
Janvrin  v.  Exeter,  48  N.  H.  83,  2  Am.  Rep. 
185;  Williams  v.  Carwardine,  4  B.  &  Ad.  621, 
24  E.  C.  L.  274,  5  C.  &  P.  566,  24  E.  C.  L. 
711,  2  L.  J.  K.  B.  101,  1  N.  &  M.  418.  Com- 
pare Jenkins  V.  Kelren,  12  Gray  (Mass.)  330, 
74  Am.  Dec.  596. 

Parties  generally  see  Parties,  30  Cyc.  1. 

75.  Rowland  v.  Lounds,  51  N.  Y.  604,  609, 
10  Am.  Rep.  654;  Fargo  v.  Arthur,  43  How. 
Pr.  (N.  Y.)  193;  City  Bank  v.  Bangs,  2 
Paige  (N.  Y.)  570.  Compare  Ensminger  V. 
Home,  70  111.  App.  605;  Mahoney  v.  Whyte, 
49  111.  App.  97;  Burritt  v.  Press  Pub.  Co., 
19  N.  Y.  App.  Div.  609,  46  N.  Y.  Suppl. 
295;  City  Bank  v.  Bangs,  2  Edw.  (N.  Y.) 
95;  Russell  v.  Stewart,  44  Vt.  170. 

Interpleader  generally  see  Interpleader, 
23  Cyc.  1. 

Foi  action  in  the  nature  of  a  bill  of  inter- 
pleader see  Warner  v.  Grace,  14  Minn.  487. 

76.  Stephens  v.  Brooks,  2  Bush  (Ky.)  137; 
Williams  v.  Thweatt,  12  Rich.  (S.  C.)  478. 

The  fact  that  one  claimant  sued  for  the 
reward  and  recovered  a  judgment  does  not  af- 
fect the  right  of  another  claimant.  Swanton 
V.  Ost,  74  111.  App.  281. 

Intervention  see  Burke  v.  Wells,  50  Cal. 
218;  Ward  v.  Keystone  Land  Co.,  (Tex.  Civ. 
App.  1896)  38  S.  W.  532, 

77.  Pleading  generally  see  Pleading,  31 
Cyc.  1. 

78.  See  supra,  II, 

79.  Hayden  v.  Souger,  56  Ind.  42,  26  Am. 

Rep.  1,    See  also  supra,  II,  B. 

80.  See  supra,  II,  C. 

81.  Reif  V.  Paige,  55  Wis.  496,  13  N,  W. 
473.  42  Am.  Rep.  731.    See  supra,  II,  G. 

82.  See  supra,  II,  G. 

Sufficiency  of  the  declaration  or  complaint 
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2.  Plea  or  Answer.  The  plea  or  answer  must  conform  to  the  rules  of  pleading 
governing  actions  of  assumpsit    or  dobt,^*  as  the  case  may  be. 

E.  Evidence  —  1.  Presumptions  and  Burden  of  Proof.  The  burden  of 
proof  is  on  plaintiff  to  prove  the  material  allegations  of  the  declaration  or  com- 
plaint.^^ When  the  reward  was  offered  by  an  official  of  a  corporation  it  is  not 
necessary  to  prove  that  authority  to  do  so  had  been  conferred  on  him  by  a  resolu- 
tion of  the  board  of  directors."  The  presumption  is,  in  the  absence  of  rebutting 
evidence,  that  the  act  was  an  official  transaction,  where  a  circular  having  been 
sent  by  mail  to  plaintiff  suing  to  recover  a  reward,  in  response  to  a  letter  directed 
to  the  superintendent,  is  in  an  official  envelope  and  addressed  in  the  handv/riting 
of  his  secretary. Where  a  resolution  was  adopted  in  good  faith  at  a  regular 
meeting  of  the  board,  and,  after  being  signed  by  the  commissioners  individually, 
was  attested  by  the  county  auditor,  and  in  that  form  pubhshed  in  a  newspaper, 
the  authorized  inference  to  be  drawn  from  such  pubhshed  resolution  is  that  the 
board  intended  in  its  official  capacity  to  create  a  pubhc  hability.^^ 

2.  Admissibility.  Plaintiff  is  entitled  to  offer  evidence  as  to  all  of  his  acts  by 
which  he  earned  the  reward. 


in  particular  cases  see  Wilson  V.  Stump,  103 
Cal.  255,  37  Pac.  151,  42  Am.  St.  Rep.  Ill; 
McLeod  V.  Meade,  77  Cal.  87,  19  Pac.  189; 
Bronnenberg  v.  Coburn,  110  Ind,  169,  11 
N.  E.  29;  Hayden  v.  Souger,  56  Ind.  42,  26 
Am.  Rep.  1.  In  Codding  v.  Inhabitants  of 
Mansfield,  7  Gray  (Mass.)  272,  m  extremely 
technical  rule  of  pleadin--  was  applied.  The 
reward  was  offered  "  to  any  person  who  will 
give  information  to  the  subscribers  that  will 
lead  to  the  detection  and  conviction  of  the 
person  who  set  fire  to  the  dwelling  house  of 
C.  P.  Lobdell."  The  declaration  alleged 
that  the  plaintiff  arrested  one  P  as  the  per- 
soh  who  set  fire  to  the  house  and  gave  infor- 
mation thereof  to  the  defendant  whereupon 
such  proceedings  were  had  that  the  prisoner 
was  convicted.  This  was  adjudged  to  be  in- 
suflicient  because  "  for  aught  that  the  declara- 
tion states,  Pickering  may  have  been  detect'd 
before  the  plaintiff  arrested  him,  or  after- 
wards, on  information  derived  wholly  from 
other  persons  than  the  plai'itiff." 

Negativing  revocation  of  offer. —  If  a  com- 
plaint alleges  an  offer  of  a  reward,  and  that 
within  five  days  thereafter  in  reliance  thereon 
plaintiff  performed  the  services  requested,  it 
need  not  aver  that  such  offer  had  not  been 
revoked  or  withdrawn.  Wilson  t\  Stump,  103 
Cal.  255,  37  Pac.  151,  42  Am.  St.  Rep. 
111. 

83.  See  Assumpsit,  Action  of,  4  Cyc.  348. 

84.  See  Debt,  Action  of,  13  Cyc.  417. 
Plea  of  non  est  factum  see  Blaine'?;.  Pacific 

Express  Co.,  69  Tex.  74,  6  S.  W.  679. 

Setting  up  special  defense. —  Where  a  tele- 
phone company  offered  a  reward  for  the  con- 
viction of  any  person  guilty  of  cutting,  pull- 
ing, tearing  down,  or  misplacing  its  wires, 
posts,  etc.,  or  unlawfully  obstructing  the 
transmission  of  messages  in  violation  of 
article  784  of  the  Penal  Code,  the  company 
had  the  right,  in  an  action  against  it,  to  re- 
cover the  reward  because  of  the  conviction  of 
one  for  cutting  a  wire,  to  plead  as  a  special 
defense  the  fact  that  the  wire  cut  was  a  dead 
one,  and  did  not  come  within  the  offer  and 
that  plaintiff  had  personal  notice  that  the 


reward  did  not  apply  to  such  wires.  South- 
western Tel.,  etc.,  Co.  v,.  Priest,  31  Tex.  Civ. 
App.  345,  72  S.  W.  241. 

85.  Presumption  as  to  lapse  of  offer  see 
s^ipra,  II,  B,  6. 

86.  Amis  v.  Conner,  43  Ark.  337;  Higgins 
V.  Lessig,  49  111.  App.  459;  Howland  i: 
Lounds,  51  N.  Y.  604,  10  Am.  Rep.  654. 

Authority  of  agent. —  A  hand-bill  headed 
with  the  names  of  two  railroad  companies 
offering  a  reward  "  for  the  arrest,  with  proof 
to  convict,  any  person  or  persons  for  the 
maliciously  obstructing  of  the  tracks  of  these 
companies "  signed  T.  D.  K.  Superintendent, 
is  on  its  face  the  act  of  the  corporation  act- 
ing through  its  agent,  and  it  is  not  necessary 
to  show  that  the  superintendent  had  express 
authority  conferred  upon  him  by  a  resolution 
of  the  board  of  directors.  Central  R.,  etc.. 
Co.  V.  Cheatham,  85  Ala.  292,  4  So.  828.  7 
Am.  St.  Rep.  48. 

87.  Central  R.,  etc.,  Co.  v.  Cheatham,  85 
Ala.  292,  4  So.  828,  7  Am.  St.  Rep.  48.  where 
plaintiff  wrote  to  the  superintendent  of  a 
railway  company,  evidence  that  in  reply  he 
received  a  copy  '  the  hand-bill  by  which  the 
reward  was  offered  in  an  official  envelope  of 
the  company  is  admissible  to  prove  that  the 
superintendent  acted  oflficially. 

88.  Central  R.,  etc.,  Co.  v.  Cheatham,  85 
Ala.  292,  4  So.  828,  7  Am.  St.  Rep.  48. 

89.  Scheiber  r.  Von  Arx,  87  Minn.  298,  92 
N.  W.  3. 

90.  Simonds  v.  Clapp,  16  N.  H.  222;  Brnfrue 
v.  Lord,  2  Abb.  N.  Cas.  (N.  Y.)  1;  Rollins 
V.  Clement,  25  S.  C.  601. 

Any  facts  tending  to  show  ratification  by 
the  company,  by  the  acts  of  the  superintend- 
ent on  the  part  of  the  company  offering  a 
reward,  mav  be  submitted  to  the  jurv.  Cen- 
tral R..  etc.,  Co.  r.  Cheatham,  85  Ala.  292, 
4  So.  828,  7  Am.  St.  Rop.  48. 

A  record  of  the  conviction  of  a  person  for 
shooting  another,  and  the  trial  of  his  guilt, 
are  admissible  in  evidence  against  one  who 
has  offered  a  reward  for  the  arrest  and  con- 
viction, for  the  purpose  of  showing  that  the 
person  convicted  was  guilty,  and  that  the 
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3.  Weight  and  Sufficiency.  The  general  rules  relating  to  weight  and  sufficiency 
of  evidence  apply.  If  the  reward  was  offered  for  the  arrest  and  conviction 
of  the  person  who  committed  a  certain  crime,  the  record  of  the  conviction  of  a 
person  for  that  crime  is  yrima  facie  evidence  of  his  guilt  and  it  need  not  be  other- 
wise proved. An  official  certificate  of  the  governor  to  a  reward  offered  for  the 
apprehension  of  an  offender  is  only  'prima  jade  vahd,  and  may  be  shown  to  be 
invahd  by  proof  that  would  invahdate  other  official  certificates  purporting  to  be 
acts  of  the  officers  whose  names  they  bear.®* 

F.  Variance.  The  rules  of  varianc  ®^  between  the  allegation  in  the  plead- 
ings of  the  proof  thereunder  apply. ®^ 

G.  Trial.  Directing  the  verdict/^  dismissal  of  the  proceeding,  giving  and 
refusing  of  instructions/®  questions  of  fact  for  the  jury/  and  costs  ^  are  governed 


reward  had  been  earned  by  plaintiff  who 
caused  the  arrest  and  conviction.  Brown  y. 
Bradlee,  156  Mass.  28,  30  N.  E.  85,  32  Am. 
St.  Rep.  430,  15  L.  R.  A.  509. 

To  prove  the  offer  of  a  reward  for  the 
arrest  of  a  person,  a  copy  of  the  governor's 
proclamation  duly  certified  by  the  secretary 
of  state,  with  whom  the  original  is  deposited, 
is  admissible.  McPeek  r.  Western  Union  Tel. 
Co.,  107  Iowa  356,  78  N.  W.  63,  70  Am.  St. 
Rep.  205,  43  L.  R.  A.  214. 

91.  See  Evidence,  17  Cyc.  753. 

92.  Campbell  v.  Mercier,  108  Ga.  103,  33 
S.  E.  871;  Cornwell  v.  St.  Louis  Transit  Co., 
106  Mo.  135,  80  S.  W.  744. 

Thus  evidence  that  a  person  who  offered  a 
reward  for  the  arrest  and  conviction  of  any 
person  found  maliciously  obstructing  railroad 
tracks  has  acted  for  three  years  as  general 
superintendent  of  the  company;  that  notices 
offering  such  reward  were  posted  at  every 
station  and  must  have  been  seen  by  the  presi- 
dent; that  such  notices  were  furnished  to 
such  manager  b^''  the  vice-president,  and  that 
the  act  of  the  manager  in  offering  the  re- 
ward was  never  repudiated  by  the  company, 
sufficiently  sustained  a  finding  that  the  com- 
pany's officers  knew  of  and  ratified  the  act 
of  the  manager  who  off"ered  the  reward. 
Arkansas  Southwestern  R.  Co.  v.  Dickinson, 
78  Ark.  483,  95  S.  W.  802,  115  Am.  St.  Rep. 
54. 

93.  Arkansas. —  Arkansas  Southwestern  R. 
Co.  V.  Dickinson,  78  Ark.  483,  95  S.  W.  802, 
115  Am.  St.  Rep.  54. 

Oo^i/orwia.— Burke  i-.  Wells,  34  Cal.  60. 

Massachusetts. —  Brown  v.  Bradlee,  156 
Mass.  28,  30  N.  E.  85,  32  Am.  St.  Rep.  430, 
15  L.  R.  A.  509;  Mead.  v.  Boston,  3  Cush.  404. 

2^ew  Yor/t'.— Brennan  v.  Haff,  1  Hilt.  151. 

Pennsylvania. —  York  v.  Forseht,  23  Pa. 
St.  391. 

See  42  Cent.  Dig.  tit.  "Rewards,"  §  23. 

94.  Eager  v.  Sidebottom,  (Ky.  1908)  113 
S.  W.  870. 

95.  See  Pleading,  31  Cyc.  700. 

96.  In  re  Kelly,  39  Conn.  159;  Mount  v. 
Montgomery  County,  168  Ind.  661,  80  N.  E. 
629,  14  L.  R.  A.  N.  S.  483;  Stone  v.  Wick- 
liffe,  106  Ky.  252,  50  S.  W.  44,  20  Ky.  L. 
Rep.  1806;  Morris  v.  Kasling,  79  Tex.  141, 
15  S.  W.  226,  11  L.  R.  A.  398. 

Illustration. —  Where,  in  an  action  to  re- 
cover a  reward  for  the  prosecution  of  vote 
sellers  at  an  election,  defendant  pleaded  an 
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unlawful  contract  between  plaintiff  and  one 
of  the  bribers  to  pay  the  latter  for  informa- 
tion, merely  to  link  plaintiff  with  the  alleged 
unlawful  transaction,  and  not  as  the  basis 
of  a  cause  of  action,  the  fact  that  the  answer 
charged  that  the  contract  was  entered  into 
between  plainiff  and  B  and  T,  and  the  proof 
showed  that  the  contract  was  merely  between 
plaintiff  and  B,  constituted  a  mere  variance, 
and  not  a  failure  of  proof.  Mount  v.  Mont- 
gomery County,  168  Ind.  661,  80  N.  E.  629, 
14  L.  R.  A.  N.  S.  483.  A  reward  offered  for 
the  apprehension  and  conviction  of  such  per- 
son as  may  have  been  implicated  in  the 
murder  of  four  named  individuals  is  not 
recoverable,  upon  an  allegation  that  plaintiff 
had  caused  a  certain  party  to  be  convicted 
of  the  murder  of  one  of  the  individuals,  it 
not  being  alleged  that  he  was  concerned  in 
the  murder  of  the  other  three.  Furman  v. 
Parke,  21  N.  J.  L.  310. 

97.  Hart  v.  Green,  16  Colo.  App.  70,  65 
Pac.  344;  Curran  v.  Collier,  7  Indian  Terr. 
148,  104  S.  W.  572;  Huckins  v.  East  Saginaw 
Second  Nat.  Bank,  47  Mich.  92,  10  N.  W. 
122.    See  also  Trial. 

98.  Johnson  v.  Com.,  76  S.  W.  832,  25  Ky. 
L.  Rep.  986.  See  also  Dismissal  and  Non- 
suit, 14  Cyc.  387. 

99.  See  Biggers  v.  Owen,  79  Ga.  658,  5 
S.  E.  193;  Bronnenberg  v.  Coburn,  110  Ind. 
169,  11  N.  E.  29;  Hayden  v.  Souger,  56  Ind. 
42,  26  Am.  Rep.  1 ;  Everman  v.  Heyman,  26 
Ind.  App.  165,  28  N.  E.  1022,  84  Am.  St. 
Rep.  284;  Dunham  v.  Stockbridge,  133  Mass. 
233;  Huckins  v.  East  Saginaw  Second  Nat. 
Bank,  47  Mich.  92,  10  N.  W.  122;  Cornwall 
V.  St.  Louis  Transit  Co.,  106  Mo.  App.  135, 
80  S.  W.  744;  Hugill  v.  Kinney,  9  Oreg.  250, 
42  Am.  Rep.  801.    See  also  Trial. 

1.  Elkhorn  Vallev  Lodge  No.  57  I.  O.  O.  F. 
V.  Hudson,  59  Nebr.  672,  81  N.  W.  859; 
Miller  v.  Hogeboom,  56  Nebr.  434,  76  N.  W. 
888;  Wilmoth  v.  Hensel,  151  Pa.  St.  200,  25 
Atl.  86,  31  Am.  St.  Rep.  738;  Tarner  v. 
Walker,  L.  R.  1  Q.  B.  641,  6  B.  &  S.  871,  35 
L.  J.  Q.  B.  179,  14  L.  T.  Rep.  N.  S.  660,  14 
Wkly.  Rep.  793,  118  E.  C.  L.  871  [affirmed 
in  L.  R.  2  Q.  B.  301,  8  B.  &  S.  314,  36  L.  J. 
Q.  B.  112,  16  L.  T.  Rep.  N.  S.  234,  15  Wkly. 
Rep.  407] ;  Lancaster  v.  Walsh,  1  H.  &  H. 
258,  261,  4  M.  &  W.  16.    See  also  Trial. 

2.  Kinn  v.  Mineral  Point  First  Nat.  Bank, 
118  Wis.  537,  95  N.  W.  969,  99  Am.  St.  Rep. 
1012.    See  also  Costs,  11  Cyc.  1  et  seq. 
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by  the  rules  of  procedure  in  civil  actions  generally.  It  was  held  to  be  improper 
to  adjudge  costs  in  favor  of  a  bank  out  of  the  fund  deposited  in  court,  such  fund 
being  an  award  paid  into  court  under  interpleader  proceedings,  where  two  or  more 
persons  were  claiming  it.^ 

H.  Appeal.  The  review  of  the  judgment  *  follows  the  practice  applicable  to 
appeals  in  civil  actions  in  general.^  The  usual  presumptions  will  be  indulged.^ 
Prejudicial  instructions  are  ground  for  reversal;^  otherwise  where  the  error  is 
harmless.^  Claims  for  services  to  a  county  under  a  reward  offered  therefor  by 
the  board  of  supervisors  are  within  the  exclusive  jurisdiction  of  the  board,  and 
its  disposition  of  them  is  not  subject  to  review  on  the  facts;  nor  will  any  action 
lie  against  the  county  therefor  after  the  board  has  considered  and  rejected  them.^ 

V.  MANDAMUS. 

Mandamus  may  lie  in  a  proper  case  to  compel  a  public  officer  to  pay  a  statu- 
tory reward  which  has  been  earned. 

Rex  ad  JUSTITIAM  FACIENDAM  NON  COGITUR.  a  maxim  meaning  "  The 
king  can  not  be  forced  to  do  justice."  ^ 

Rex  DATUR  propter  REGNUM;  NON  REGNUM  propter  REGEM.  a  maxim 
meaning  ''A  king  is  given  for  the  sake  of  the  kingdom ;  not  the  kingdom  for  a  king."  - 

Rex  debet  esse  sub  lege;  quia  lex  FACIT  REGEM.  a  maxim  meaning 
"  The  king  should  be  subject  to  the  law;  for  the  law  makes  the  king."  ^ 

Rex  est  caput  ET  SALUS  REIPUBLICiE.  A  maxim  meaning  The  king  is 
the  guardian  and  head  of  the  commonwealth."  * 

Rex  est  LEGALIS  ET  POLITICUS.  a  maxim  meaning  The  king  is  both  a 
legal  and  political  person." 

Rex  est  lex  VIVENS.    a  maxim  meaning     The  king  is  the  living  law."  ® 

Rex  est  major  singulis,  minor  UNIVERSIS.  a  maxim  meaning  The 
king  is  greater  than  any  single  person,  less  than  all."  ^ 

Rex  est  pater  patriae,  a  maxim  meaning  ''.The  king  is  the  father  of 
his  country."  ^ 

Rex  est  persona  mixta,  MEDICUS  REGNI;  pater  PATRI^?:;  ET  SPONSUS 

REGNI.  A  maxim  meaning  ''  The  king  is  a  mixed  person;  the  physician  of  the 
state,  the  father  of  the  country,  and  the  husband  of  the  kingdom." 


3.  Kinn  v.  Mineral  Point  Nat.  Bank,  118 
Wis.  537,  95  N.  W.  969,  99  Am.  St.  Rep.  1012. 

4.  Campbell  v.  Mercer,  108  Ga.  103,  33 
S.  E.  871;  Hogan  v.  Stoplilet,  179  111.  150, 
53  N.  E.  604,  44  L.  R.  A.  809;  Elkhorn 
Valley  Lodge  No.  57  I.  0..  0.  F.  v.  Hudson, 
59  Nebr.  672,  81  N.  W.  859. 

5.  See  Appeal  and  Error,  2  Cyc.  474. 

6.  Arkansas  Southwestern  R.  Co.  v.  Dickin- 
son, 78  Ark.  483,  95  S.  W.  802,  115  Am.  St. 
Rep.  54  (holding  that  it  must  be  presumed 
that  if  the  record  shows  that  a  paper  was 
placed  in  evidence,  its  contents  were  made 
known  to  the  jury  on  tlie  trial)  ;  Means  v. 
Hendershott,  24  Iowa  78;  Elkhorn  Valley 
Lodge  No.  57  I.  0.  0.  F.  v.  Hudson,  59  Nebr. 
672,  81  N.  W.  859. 

7.  Riggers  v.  Owen,  79  Ga.  658,  5  S.  E. 
193;  Dunham  v.  Stockbridge,  133  Mass.  233; 
Hugill  V.  Kinney,  9  Oreg.  250,  42  Am.  Rep. 
801. 

8.  Bronnenberg  v.  Coburn,  110  Ind.  169,  II 
N.  E.  29;  Hayden  v.  Souger,  56  Ind.  42,  26 
Am.  Rep.  1 ;  Cornwell  v.  St.  I^ouis  Transit 
Co.,  106  Mo.  App.  135,  80  S.  W.  744. 

9.  Stamp  V.  Cass  County,  47  Mich.  330,  11 
N.  W.  183. 


One  who  claims  all  of  a  reward  and  sub- 
mits the  matter  to  a  board  of  supervisors, 
who  give  him  only  a  jmrt,  cannot  further 
litigate  the  question.  Prentiss  V.  Farnham, 
22  Barb.  (N.  Y.)  519. 

10.  See  Mandamus,  26  Cyc.  227. 

11.  See  Lees  v.  Colgan,  120  Cal.  262,  52 
Pac.  502,  40  L.  R.  A.  355;  Hager  v.  Side- 
bottom,  (Ky.  1908)  113  S.  W.^870;  Stone 
V.  Wickliffe,  106  Ky.  252,  50  S.  W.  44,  20 
Ky.  L.  Rep.  1806. 

1.  Morgan  Leg.  Max.  [citing  Halkerstone 
Max.]. 

2.  Morgan  Leg.  Max. 

3.  Peloubet  Leg.  INIax.  Iciting  1  Blackstoiie 
Comm.  239]. 

4.  Peloubet  Leg.  Max.  [citiug  Beverle^"*s 
Case,  4  Coke  I23&,  124,  76  Eng.  Reprint 
1118]. 

5.  Black  L.  Diet. 

6.  Morgan  Leg.  {citing  Jonkins  Cent. 
171. 

7.  Black  L.  Diet. 

8.  IMovgan  Leg.  Max.  [citing  Halkerstone 
:\Iax.  1(;21. 

9.  Poh)ubet  Leg.  Max.  [citing  Magdalen 
College  Case.  11  Coke  66?).  70?)].^ 
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Rex  est  persona  sacra  ET  mixta  cum  SACERDOTE.    a  maxim  meaning 

The  king  is  a  sacred  person,  and  mixed  with  the  priesthood." 
Rex  est  qui  METUIT,  ET  qui  GUPIT  nihil,    a  maxim  meaning  "  He  is 
truly  a  king  who  fears  nothing,  and  who  desires  nothing." 

Rex  hoc  solum  non  potest  facere  quod  non  potest  injuste  agere. 

A  maxim  meaning  ^'  The  king  can  do  everything  but  an  injustice." 

Rex  in  regno  SUO  non  HABET  PAREM.  a  maxim  meaning  "  The  king  has 
no  equal  in  his  own  kingdom." 

Rex  lege  CADERE  non  potest.  A  maxim  meaning  "  The  king  can  not 
legally  cease." 

Rex  LEGI  SUBJECTUS  est.  A  maxim  meaning  "  The  king  is  subject  to  the 
law."  1^ 

Rex  nihil  ALIUD  est  QUAM  lex  AGENS.  a  maxim  meaning  "  The  king 
is  nothing  else  than  law  in  action." 

Rex  nil  DAT  NISI  PER  RECORDUM.  A  maxim  meaning  The  king  gives 
nothing  except  by  record."  ^' 

Rex  nil  POTEST  JUBERE  nisi  per  CURIAM  LEGITIME  CONSTITUAM.  A 
maxim  meaning  The  king  can  order  nothing  except  through  his  regularly-con- 
stituted parliament." 

Rex  non  debet  esse  sub  homine,  sed  sub  deo  et  sub  lege,  quia  lex 

FACIT  REGEM.  a  maxim  meaning  ^'  The  king  ought  to  be  under  no  man,  but 
under  God  and  the  law,  because  the  law  makes  a  king." 

Rex  non  debet  JUDICARE  sed  secundum  legem,  a  maxim  meaning 
"  The  king  ought  to  govern  only  according  to  law." 

Rex  non  est  UBI  voluntas  DOMINATUR.  A  maxim  meaning  "  He  is  not 
a  king  who  is  ruled  by  his  own  will." 

Rex  non  potest  FALLERE  NEC  FALLI.  A  maxim  meaning  The  king  can- 
not deceive,  nor  be  deceived." 

Rex  non  potest  INVITUM  CIVEM  regno  REPELLERE.  a  maxim  meaning 
The  king  can  not  expel  a  subject  against  his  will  from  the  kingdom." 

Rex  non  potest  malum  VEL  INJURIAM  FACERE.  a  maxim  meaning 
The  king  can  not  do  evil  or  injustice." 

Rex  non  potest  PECCARE.   a  maxim  meaning  "  The  king  cannot  do  wrong." 

Rex  non  potest  SUBDITIUM  ONERARE  IMPOSITIONIBUS.  a  maxim  mer.n- 
ing  "  The  king  may  not  oppressively  levy  taxes  upon  a  subject." 

Rex  NUNQUAM  infra  ^TATEM  est.  a  maxim  meaning  "  The  king  is  never 
an  infant." 

Rex  NUNQUAM  MORITUR.    A  maxim  meaning  "  The  king  never  dies.'' 
Rex  PRiESUMITUR  IN  SCRINIO  PECTORIS  SUI  HABERE  OMNIA  JURA.  A 

maxim  meaning  "  The  king  is  presumed  to  have  all  the  law  in  the  recesses  of  his 
heart." 


10.  Peloubet  Leg.  Max.  {citing  5  Coke  286, 
77  Eng.  Reprint  331. 

11.  Morgan  Leg.  Max.  [citing  Riley  Max. 
401]. 

12.  Black  L.  Diet,  [citing  Magda'len  Col- 
lege Case,  11  Coke  666,  72a]. 

13.  Peloubet  Leg.  Max.  [citing  Wharton 
Leg.  Max.  899]. 

14.  Morgan  Leg.  Max.  [citing  Halkerstone 
Max.  163]. 

15.  In  re  Massey,  45  Fed.  629,  637. 

16.  Morgan  Leg.  Max.  [citing  Halkerstone 
Max.  163]. 

17.  Morgan  Leg.  Max.  [citing  Halkerstone 
Max.  163]. 

18.  Morgan  Leg.  Max.  [citing  Halkerstone 
Max.  163]. 

19.  Black  L.  Diet,  [citing  Broom  Leg. 
Max.  47]. 


20.  Peloubet  Leg.  Max.  [citing  Jenkins 
Cent.  9]. 

21.  Morgan  Leg.  Max.  [citing  Halkerstone 
Max.  163]. 

22.  Peloubet  Leg.  Max.  [citing  Jenkins 
Cent.  48]. 

23.  Morgan  Leg.  Max.  [citing  Halkerstone 
Max.  164]. 

24.  Morgan  Leg.  Max.  [citing  Halkerstone 
Max.  164]. 

25.  Black  L.  Diet,  [citing  2  Rolle  304]. 

26.  Morgan  Leg.  Max.  [citing  Halkerstone 
Max.  164]. 

27.  Morgan  Leg.  Max.  [citing  Halkerstone 
Max.  164]. 

28.  Black  L.  Diet,  [citing  Broom  Max.  50; 
Branch  Max.  (5th  ed.)  197]. 

29.  Morgan  Leg.  Max.  [citing  Halkerstone 
Max.  164]. 
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Rex  prosequi  in  judicis  potest  in  qua  curia  sibi  visum  fuerit.  a 

maxim  meaning   The  king  can  proceed  to  judgment  in  whatever  court  he  pleases."  ^ 
Rex  quod  INJUSTUM  est  FACERE  NON  potest.    A  maxim  meaning  The 
king  cannot  do  what  is  unjust." 

Rex  semper  pr^sumitur  attendere  ardua  regni  pro  bono  publico 

OMNIUM.  A  maxim  meaning  The  king  is  always  presumed  to  attend  to  the 
business  of  the  realm  for  the  public  good  of  all." 

Rex  SUMMUS  DOMINUS  supra  OMNES.  A  maxim  meaning  "  The  king  is 
the  great  lord  over  all." 

Rex  TUETUR  legem,  ET  lex  TUETUR  jus.  a  maxim  meaning  "  The  king 
protects  the  law,  and  the  law  protects  the  right." 

Rheumatic  fever.   Acute  articular  rheumatism.^^    (See  Rheumatism.) 

Rheumatism.  An  acute  general  disease,  variable  and  shifting  in  character, 
attacking  the  joints,  with  a  marked  tendency  to  involve  the  heart;  ^®  the  disease 
specifically  known  as  acute  articular  rheumatism.^^ 

RHUMKORF  coil,  a  coil  constructed  on  the  following  principle:  Around 
a  central  core  of  soft  iron  is  wound  a  certain  number  of  turns  of  copper  wire,  each 
turn  being  insulated  by  a  layer  of  paper 'or  some  other  insulating  material;  then 
on  top  of  this  coarser  wire  is  wound  in  the  same  direction  a  large  number  of  layers 
of  very  thin  wire,  each  one  likewise  insulated  by  a  layer  of  paper  or  other  insulat- 
ing material,  and  the  fine  wires  connect  with  the  two  poles  on  top,  and  the  coarser 
wires  connect  with  the  lower,  with  the  commutator  running  from  one  pole  to  the 
other.  This  box  is  filled  with  what  is  called  condenser,"  which  is  a  series  or 
number  of  plates  of  tin  foil  such  as  we  find  wound  around  tobacco.  That  stores 
up  electricity  somewhat  on  the  principle  of  a  Ley  den  jar,  and  keeps  it  stored,  so 
that  when  a  person  uses  it  he  gets  a  much  greater  shock  than  he  would  if  the 
condenser  were  not  there.^^    (See,  generally.  Electricity,  15  Cyc.  466.) 

Ribbon.    A  strip  of  fine  stuff  as  silk,  satin,  or  velvet,  having  two  selvages. 

Ribs.  In  mining,  the  columns  or  partitions  left  in  the  coal  vein  to  support 
the  roof.^^ 

Rib  side.  A  mining  term  applied  to  the  sides  of  an  entry  or  room  in  the 
mine.*^ 

Rice  anthracite  coal.  That  which  will  pass  through  a  three-eighth  inch 
mesh  and  over  a  three-sixteenth  inch  mesh.*^    (See  Coal,  7  Cyc.  266.) 

Rich.    Having  wealth  or  large  possessions;  possessed  of  much  money,  goods, 


30.  Peloubet  Leg.  Max.  Iciting  Wharton 
Leg.  Max.  900]. 

31.  Peloubet  Leg.  Max.  [citing  Jenkins 
Cent.  9]. 

32.  Morgan  Leg.  Max.  [citing  Sadler's 
Case,  4  Coke  54&,  56,  76  Eng.  Reprint 
1012]. 

33.  Peloubet  Leg.  Max.  [citing  2  Inst. 
501]. 

34.  Peloubet  Leg.  Max.  [citing  Coke  Litt. 
130a]. 

35.  Century  Diet,  [quoted  in  Holmes  V. 
Continental  Casualty  Co.,  102  Me.  287,  288, 
65  Atl.  385]. 

36.  Blackman  v.  U.  S.  Casualty  Co.,  117 
Tenn.  578,  593,  103  S.  W.  784,  where  it  is 
said  to  be  characterized  by  local  fever,  in- 
flammation, swelling,  aching  pains,  and  acid 
sweats,  distressing,  debilitating,  and  fre- 
quently prostrating. 

37.  Century  Diet,  [quoted  in  Holmes  v. 
Continental  Casualty  Co.,  102  Me.  287,  288, 
65  Atl.  385,  where  it  is  said  that  the  name 
includes  also  the  "  sub-acute  and  chronic 
forms  apparently  of  tlie  same  causation"]. 

Acute  articular  rheumatism  is  an  acute 
febrile  disease,  with  pains  and  inflammation 
[111] 


of  the  joints  as  the  prominent  symptom. 
Century  Diet,  [quoted  in  Holmes  r.  Conti- 
nental Casualty  Co.,  102  Me.  287,  288,  65 
Atl.  385]. 

38.  Robertson  v.  Oelschlaeger,  137  U.  S. 
436,  442,  443,  11  S.  Ct.  148,  150,  34  L.  ed. 
744,  where  it  is  said  "  that  [it]  is  used  in. 
schools  and  universities,  and  also  by  physi- 
cians, ...  It  is  also  used  to  explode  mines 
at  times  .  .  .  [and]  dynamite  cartridges.  .  .  . 
It  has  no  practical  use  in  telegraphing.  Its 
main  use  is  for  illustrating  the  laws  of  elec- 
trical induction." 

39.  Century  Diet. 

Silk  and  cotton  velvet  ribbons,  silk  being 
the  component  material  of  chief  value,  are 
"ribbons,"  within  Act  Cong.  June  30.  1864. 
Lane  ?,\  Russell,  14  Fed.  Cas.  No.  S.0."i3.  4 
Clifl'.  122,  126.  See  also  Chapon  r.  Smythe, 
5  Fed.  Cns.  No.  2.011,  11  Blatchf.  120. 

40.  Reddou  r.  Vn\o\\  Pac.  R.  Co.,  5  Utah 
344,  349,  15  Pac.  262. 

41.  Muren  Coal,  etc.,  Co.  r.  TlowoU.  119 
111.  App.  209.  211. 

42.  Wostin2:houso  r.  Remincfton  Salt  Co., 
116  N.  Y.  App.  Div.  123,  127,  101  N.  Y. 
Suppl.  305. 
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land,  or  other  valuable  property;  wealthy;  opulent;  opposed  to  poor.*^  (See 
Descent  and  Distribution,  14  Cyc.  79  note  92.) 

Ride.  To  be  carried  on  a  horse  or  other  animal  or  in  any  kind  of  vehicle  oi 
carriage;  to  be  carried  or  travel  on  horseback.*^    (See  Drive,  14  Cyc.  1076.) 

Rider,  a  new  and  unrelated  enactment  or  provision  attached  to  appropria- 
tion bills  in  the  legislature.*^    (See  Statutes.) 

RiDGLING.    The  male  of  any  beast  half -gelt;     an  animal  half  castrated.*^ 

Rigging  the  market.  Going  into  the  market  pretending  to  buy  shares  by 
a  person  whom  you  put  forward  to  buy  them,  who  is  not  really  buying  them,  but 
only  pretending  to  buy  them,  in  order  that  they  may  be  quoted  in  the  public 
papers  as  bearing  a  premium,  which  premium  is  never  paid.*^ 

Right.  As  an  adjective,  the  term  has  been  defined  as  meaning  fit;  suit- 
able; proper ;  correct ;  opposed  to  left.^^  As  a  noun  in  the  plural,  the  term  is  said 
to  be  a  generic  and  common  word  embracing  whatever  may  be  lawfully  claimed.^^ 


43.  Century  Diet. 

Rich  is  a  relative  term. —  Leppelman's  Suc- 
cession, 30  La.  Ann.  468,  471. 

44.  Webster  Diet,  \_quoted  in  Citizens'  E,. 
Co.  V.  Ford,  93  Tex.  110,  113,  53  S.  W.  575, 
46  L.  R.  A.  457]. 

The  term  "  riding,"  in  a  Sunday  statute 
which  operates  to  prohibit  riding  on  Sunday, 
is  to  be  construed  as  meaning  unnecessary 
riding,  and  therefore  does  not  operate  to  pre- 
clude riding  in  the  open  air  for  exercise 
necessary  for  the  promotion  of  health.  Sulli- 
van V.  Maine  Cent.  R.  Co.,  82  Me.  196,  198, 
19  Atl.  169,  8  L.  R.  A.  427. 

The  words  "  ride  or  drive  "  are  not  con- 
fined to  animals  but  to  anything  capable  of 
being  ridden  or  driven.  State  v.  Thurston, 
28  R.  I.  265,  66  Atl.  580,  581. 

Riding  on  platform  of  car  distinguished 
from  occupation  of  the  platform  for  a  neces- 
sary or  proper  purpose.  Standard  L.,  etc., 
Ins.  Co.  V.  Thornton,  100  Fed.  582,  588,  40 
C.  C.  A.  564,  49  L.  R.  A.  116. 

45.  Com.  f.  Barnett,  199  Pa.  St.  161,  172, 
48  Atl.  976. 

46.  Douglass  v.  Moses,  89  Iowa  40,  41,  56 
N.  W.  271,  48  Am.  St.  Rep.  353;  Webster 
Diet,  [quoted  in  Brisco  v.  State,  4  Tex.  App. 
219,  221,  30  Am.  Rep.  162]. 

47.  Webster  Diet,  [quoted  in  Briscoe  V. 
State,  4  Tex.  App.  219,  221,  30  Am.  Rep. 
162]. 

Distinguished  from  "  gelding  "  and  "  stal- 
lion "  see  State  v.  McDonald,  10  Mont.  21,  22, 
24  Pac.  628,  24  Am.  St.  Rep.  25.  See  Geld- 
ing, 20  Cyc.  1181. 

48.  Rubery  v.  Grant,  L.  R.  13  Eq.  443,  447, 
42  L.  J.  Ch.  19,  26  L.  T.  Rep.  N.  S.  538. 

49.  Webster  Int.  Diet. 

Archbishop  Whately  says  "  That  which  is 
conformable  to  tlie  supreme  will  is  absolutely 
right,  and  is  called  right  simply,  without  any 
reference  to  a  special  end.  The  opposite  to 
right  is  wrong."  This  announces  a  standard 
but  gives  no  practical  aid.  Allen  v.  Ferguson, 
18  Wall.  (U.  S.)  1,  4,  21  L.  ed.  854. 

"  Right-and-v/rong  test "  see  State  v. 
Mowry,  37  Kan.  369,  375,  15  Pac.  282;  State 
V.  Harrison,  36  W.  Va.  729,  740,  15  S.  E. 
982,  18  L.  R.  A.  224.  See  also  Criminal 
Law,  12  Cyc.  165. 

50.  Webster  Int.  Diet. 

"  Right  bank  "  see  Borkenhagen  v.  Vianden, 
82  Wis.  206,  208,  52  N.  W.  260. 


51.  Lomas  v.  State,  3  Heisk.  (Tenn.)  287, 
306. 

Rights  are  of  three  kinds:   Rights  jus  pro- 

prietatis,  jus  possessionis,  and  jus  vagum,  or 
an  imperfect  right.  Settlements  may  be 
ranked  among  the  latter  species.  It  is  a 
right  to  pre-emption;  a  claim  to  favour. 
Smith  V.  Brown,  1  Yeates  (Pa.)  513,  516. 
All  rights  which  appertain  to  man  are  of  one 
or  the  other  of  two  classes,  that  is  to  say, 
first,  natural  rights;  or  second,  acquired 
rights.  Borden  v.  State,  11  Ark.  519,  527,  54 
Am.  Dec.  217. 

Rights  are  said  to  be  merged  when  the 
same  person  who  is  bound  to  pay  is  also  en- 
titled to  receive.  Bouvier  L.  Diet,  [quoted 
in  Muscogee  Mfg.  Co.  v.  Eagle,  etc..  Mills, 
126  Ga.  210,  218,  54  S.  E.  1028,  7  L.  R.  A. 
N.  S.  1139]. 

"  Rights  "  as  applied  to  property  refers  to 
the  free  use,  enjoyment,  and  disposal  of  it. 
1  Blackstone  Comm.  138  [quoted  in  Ammi- 
down  V.  Granite  Bank,  8  Allen  (Mass.)  285, 
290]. 

"  Rights  "  as  used  in  a  bond  given  by  an 
administrator  is  construed  to  mean  only  such 
rights  of  the  deceased  as  survive  to  the  per- 
sonal representative.  Newport  Prob.  Ct.  v. 
Hazard,  13  R.  I.  3,  9r 

"  Rights "  includes  not  only  property 
rights,  but  also  such  municipal  powers  as 
were  necessary  to  the  performance  of  the 
obligations  and  the  discharge  of  the  liabilities 
legally  assumed  and  incurred  by  a  defunct 
city.  Barber  Asphalt  Paving  Co.  v.  Field, 
134  Mo.  App.  663,  667,  111  S.  W.  907. 

Construed  as  power  to  invest  funds  see  St. 
Joseph  F.  &  M.  Ins.  Co.  v.  Houch,  63  Mo. 
112,  118. 

Construed  as  property  rights  see  Smith  v. 
Hightstown  Borough,  71  N.  J.  L.  276,  279, 
57  Atl.  901. 

Distinguished  from  titles  see  Stewart  v. 
Munroe,  56  How.  Pr.  (K  Y.)  193,  196. 

Not  synonymous  with  "  franchises "  see 
Alexandria,  etc.,  R.  Co.  v.  Alexandria,  etc., 
R.  Co.,  75  Va.  780,  789,  40  Am.  Rep.  743. 

"All  rights  "  embrace  each  right.  Atlantic, 
etc.,  R.  Co.  V.  Allen,  15  Fla.  637,  638,  where 
it  is  said:  "It  is  going  too  far  to  hold  that 
*  each  right '  [of  a  corporation]  must  be  enu- 
merated in  order  to  pass  it." 

"  Money,  rights  or  credits "  see  Sargeant 
V.  Leland,  2  Vt.  277,  280. 
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As  a  noun  in  the  singular/"'^  a  just  claim^  or  that  to  which  one  has  a  just  claim; 
that  which  may  be  lawfully  claimed  of  any  other  person;  in  lav/  that  which 
the  law  directs,  a  liberty  of  doing  or  possessing  something  consistently  with 
law;'^^  an  enforceable  claim  or  title  to  any  subject  matter  whatever ;  just 
claim,  legal  title,  ownership a  lawful  title  or  claim  to  anything;  property, 
interest,  power,  prerogative,  immunity,  privilege ;  ^'^  a  liberty  of  doing  or  possessing 
something  consistently  with  the  law;^^  a  legal  consequence  which  attaches  to 
certain  facts;  that  which  a  man  is  entitled  to  have,  or  to  do,  or  to  receive  from 
others,  within  the  limits  prescribed  by  law ;    that  which  justly  belongs  to  one ;  that 


"  Rights  and  credits  "  see  Burnham  v.  Doo- 
little,  14  Nebr.  214,  218,  15  N.  W.  606.  See 
also  Covenants,  11  Cyc.  1190  note  73.  This 
term  is  said  to  include  the  right  of  redemp- 
tion in  mortgaged  and  pledged  personal  prop- 
erty. Burnham  v.  Doolittle,  14  Nebr.  214, 
218,  15  N.  W.  606. 

"Rights"  and  "effects"  see  Union  Nat. 
Bank  v.  Byram,  131  III.  92,  100,  22  N.  E. 
842. 

"  Rights  and  immunities "  see  Corpora- 
tions, 10  Cyc.  306. 

"  Rights  or  liabilities  "  as  including  a  note 
not  yet  due  see  Means  v.  Harrison,  114  111. 
248,  251,  2  N.  E.  64. 

"  Rights  and  obligations  "  see  Contracts, 
9  Cyc.  652. 

"  Rights "  and  "  privileges "  see  U.  S.  v. 
Patrick,  54  Fed.  338,  348,  where  it  is  said: 
"  The  words  .  .  .  have,  of  course,  a  variety 
of  meanings,  according  to  the  connection  or 
context  in  which  they  are  used."  The  words 
do  not  include  the  offices  and  position  of  pub- 
lic officers  within  the  meaning  of  the  con- 
stitution, art.  1,  §  2.  Hennepin  County 
Com'rs  V,  Jones,  18  Minn.  199,  203.  As 
used  in  U.  S.  Rev.  St.  (1878)  §  5508 
[Q.  S.  Comp.  St.  (1901)  p.  3712],  the  phrase 
"  right  or  privilege "  extends  to  no  other 
right  than  one  arising  under  the  constitution 
and  laws  of  the  federal  government  and  in- 
cludes no  right  or  privilege  dependent  on  any 
state  law.  U.  S.  v.  Ringeling,  8  Mont.  353, 
357,  26  Pac.  643.  All  the  rights  and  priv- 
ileges of  constituent  companies  granted  by 
a  charter  to  a  consolidated  company  does 
not  pass  to  the  consolidated  company  the 
exemption  from  taxation  of  one  of  the  con- 
stituent companies.  Adams  v.  Yazoo,  etc., 
R.  Co.,  77  Miss.  194,  257,  24  So.  200,  317, 
28  So.  956,  60  L.  R.  A.  33;  Memphis  v. 
Phoenix  F.  &  M.  Ins.  Co.,  91  Tenn.  566,  19 
S.  W.  1044.  Compare  Atlanta,  etc.,  Air- 
Line  R.  Co.  V.  State,  63  Ga.  483,  484. 

"  Rights  in  ports  and  shores  "  are  accord- 
ing to  Hale  of  three  kinds.  First,  the  jus 
privatum,  or  right  of  property  or  franchise; 
second,  jus  puMicum,  or  public  right  of  pas- 
sage and  navigation ;  and  third,  the  ju^ 
regium,  or  governmental  right.  Wilson  v. 
Welch,  12  Oreg.  353,  359,  7  Pac.  341. 

"  Rights  of  a  shareholder  "  are  rights  of  a 
contract,  or,  in  technical  language,  chosen 
in  action.  Union  Nat.  Bank  r.  Byram,  131 
111.  92,  100,  22  N.  E.  842  [quoted  in  Mora- 
wetz  Priv.  Corp.  §§  224,  225]. 

"Right  secured"  see  Camp  v.  Smith,  2 
Minn.  155,  165. 

"  His  rights  under  said  contract  "  see  Cohrt 
V.  Kock,  56  Iowa  658,  660,  10  N.  W.  230. 


52.  Synonymous  v/ith  "  debt  or  duty " 
(Beach  v.  Boynton,  26  Vt.  725,  736;  Brooks 
V.  Clayes,  10  Vt.  37,  54),  "deed"  (Rowton 
V.  Rowton,  1  Hen.  &  M.  (Va.)  92,  98),  '"  es- 
tate" (Northern  Pac.  R.  Co.  v.  Amacker, 
53  Fed.  48,  56),  "power"  (Mabie  v.  Whit- 
taker,  10  Wash.  656,  663,  39  Pac.  172), 
"privilege"  (Smith  v.  Cornell  University,  21 
Misc.  (N.  Y.)  220,  222,  45  N.  Y.  Suppl.  640), 
and  "title"  (Price  v.  Deal,  90  N.  C.  291, 
294). 

Equivalent  to  "all  right"  (Monmouth  r. 
Plimpton,  77  Me.  556,  560,  1  Atl.  693)  and 
"title"   (Monmouth  v.  Plimpton,  supra). 

Distinguished  from  a  "  cause  of  action " 
(Smart  V.  Morrison,  15  111.  App.  226,  229), 
"indulgence"  (Brown  v.  Meady,  10  Me.  391, 
395,  25  Am.  Dec.  248),  and  "law"  (State 
V.  Worden,  46  Conn.  349,  364,  33  Am.  Rep. 
27). 

As  correlative  with  "duty"  see  Lake 
Shore,  etc.,  R.  Co.  v.  Kurtz,  10  Ind.  App. 
60,  35  N.  E.  201,  37  N.  E.  303,  304;  Bouvier 
L.  Diet,  [quoted  in  Winnipeg  v.  Barrett,  5 
Cartwr.   Cas.   (Can.)    32,  91]. 

53.  Imperial  Diet,  [quoted  in  Winnipeg 
V.  Barrett,  5  Cartwr.  Cas.  (Can.)  32,  90]. 

Construed  to  mean  a  tangible  legal  right, 
one  resting  on  contract  or  in  tort,  which 
would  be  recognized  and  enforced  by  law  see 
Pittsburgh,  etc.,  R.  Co.  v.  Cox.  55'  Ohio  St. 
497,  511,  45  N.  E.  641,  35  L.  R.  A.  507. 

Construed  as  embracing  some  other  right 
than  those  arising  under  an  obligation,  con- 
tract, or  lien  see  Gould  r.  Eagle  Creek 
School  Dist.,  7  Minn.  203. 

The  double  liability  of  the  stock-holders  of 
a  bank  is  not  a  "  right "  or  "  credit "  of  the 
bank.  Runner  Dwiggins,  147  Ind.  238, 
239,  46  N.  E.  580,  36  L.  R.  A.  645. 

54.  Anderson  L.  Diet,  [quoted  in  Carney 
V.  Kain,  40  W.  Va.  758,  781,  23  S.  E. 
650]. 

55.  Webster  Diet,  [quoted  in  ^lonmouth  v. 
Plimpton,  77  Me.  556.  560,  1  Atl.  693]. 

56.  Browne  L.  Diet,  [quoted  in  Winnipeg 
r.  Barrett,  5  Cartwr.  Cas.   (Can.)   32.  91]. 

57.  Walker  Diet,  [quoted  in  People  v. 
Dikeman,  7  How.  Pr.  (N.  Y.)  124,  130.  where 
it  is  said:  "In  law  it  is  most  frequently 
applied  to  property  in  its  restricted  sense, 
but  it  is  often  used  to  designate  itower.  pre- 
rogative and  privilege,  and  es]iocially  when 
applied  to  corporations"]. 

58.  Wharton  L.  Lex.  [quoted  in  Winnipeg 
r.  Barrett,  5  Cartwr.  Cas.  (Can.)  32.  01]. 

59.  Wliite  r.  :Multnomah  County.  13  Oreg. 
317,  323,  10  Pac.  484,  57  Am.  Rep.  20. 

60.  Atchison,  etc.,  R.  Co.  r.  Batv.  6  Xebr. 
37,  40,  29  Am.  Rep.  356. 


1764    [34  Cye.] 


RIGHT 


which  one  has  a  claim  to  possess  or  own;  a  well-founded  claim;  that  which  one 
has  a  legal  or  social  claim  to  do  or  exact;  legal  power;  authority,  that  which  justly 
belongs  to  one;  that  which  one  has  a  claim  to  possess  or  own;  the  interest 
or  share  which  anyone  has  in  a  piece  of  property;  title;  claim;  interest;  owner- 
ship; 63  something  with  which  the  law  invests  one  person  and  in  respect  to  which, 


61.  Webster  Diet.  Iquoted  in  Carney  v. 
Kain,  40  W.  Va.  758,  781,  23  S.  E.  650]. 

62.  Bouvier  L.  Diet,  \_quoted  in  Union  Nat. 
Bank  v.  Byram,  131  111.  92,  100,  22  N.  E. 
842;  Smart  v.  Morrison,  15  111.  App.  226, 
229;  Korthern  Pac.  R.  Co.  V.  Amacker,  53 
Fed.  48,  56]. 

63.  Webster  Diet,  [quoted  in  Ex  p.  Bailey, 
20  Okla.  497,  501,  94  Pac.  553]. 

A  person  has  a  right,  when^  the  law  au- 
thorizes him,  to  exact  from  another  an  act 
or  forbearance.  People  v.  Ulster  County,  65 
N.  Y.  300,  308. 

Right  is  no  part  of  the  corporate  thing, 
that  remains  as  perfect  after  the  right  has; 
issued  or  been  exercised  as  before.  Funk  v. 
Haldeman,  53  Pa.  St.  229,  242. 

According  to  the  Spanish  civil  law,  a  right 
"  was  either  in  the  thing  or  to  the  thing." 
Sullivan  v.  Richardson,  33  Fla.  1,  116,  14  So. 
692. 

Right  is  sometimes  presumed  from  circimi- 
stances,  where  the  origin  and  fountain  can- 
not be  found.  By  a  long  series  of  years, 
wrongs  may  ripen  into  rights;  but  the  en- 
joyment of  a  right  gives  no  title  to  its  con- 
tinuance beyond  its  own  limits  and  duration. 
Tinkham  ?;.  Arnold,  3  Me.  120,  125. 

"  Right  and  claim  "  see  Richardson  v.  Cam- 
bridge, 2  Allen  (Mass.)  118,  121,  79  Am. 
Dec.  767. 

"  Right    and   interest   by    descent "  see 

Wright  V.  Holmes,  100  Me.  508,  512,  62  Atl. 
507,  3  L.  R.  A.  N.  S.  769. 

"Right  and  justice"  see  Ex  p.  WiUcocks, 
7  Cow.  (N.  Y.)  402,  408,  17  Am.  Dec.  525. 

"  Rights  and  privileges  "  see  Adams  v.  Ya- 
zoo, etc.,  R.  Co.,  77  Miss.  194,  258,  24  So. 
200,  317,  28  So.  956.  60  L.  R.  A.  33;  Smith 
V.  Floyd,  140  N.  Y.  337,  340,  35  N.  E.  606; 
Memphis  v.  Phoenix  F.  &  M.  Ins.  Co.,  91 
Tenn.  566,  567,  19  S.  W.  1044;  International, 
etc.,  R.  Co.  V.  State,  75  Tex.  356,  373,  12 
S.  W.  685. 

"  Right  by  prescription "  see  Hinckel  v. 
Stevens,  35  N.  Y.  App.  Div.  5,  8,  54  N.  Y. 
Suppl.  457.  See  also  Easements,  14  Cyc. 
1145. 

"  Right,  debt  or  duty "  see  Corey  v.  Mor- 
rill, 71  Vt.  51,  59,  42  Atl.  976. 

"Right  existing  or  accrued"  see  Sehl  v. 
Syracuse,  81  N.  Y.  App.  Div.  543,  546,  81 
N.  Y.  Suppl.  482. 

"  Right  heir "  is  a  person  who  takes  an 
inheritance  as  persona  designata  (Mason  v. 
Baily,  6  Del.  Ch.  129,  158,  14  Atl.  309)  ;  the 
children  of  testator's  children  (Ballentine  v. 
Wood,  42  K  J.  Eq'.  552,  557,  9  Atl.  582). 
See  also  Brown  v.  Wadsworth,  168  N.  Y.  225, 
237,  61  N.  E.  250;  In  re  Ferguson,  28  Can. 
Sup.  Ct.  38,  51;  and  21  Cyc.  422. 

"  Right  hereby  secured  "  see  Coleman  v.  Al- 
len, 5  Mo.  App.  127,  135. 

"  Right  in  a  contract "  see  Booth  v.  Bur- 
gess, 72  N.  J.  Eq.  181,  188,  65  Atl.  226. 


"Right  in  a  highway"  see  La  Crosse  v, 
Cameron,  80  Fed.  264,  276,  25  C.  C.  A.  399. 

"Right  in  rem"  see  Wabash,  etc.,  R.  Co. 
V.  Shacklet,  105  111.  364,  379,  44  Am.  Rep. 
791. 

"  Right  *  lawfully  accrued  or  established ' " 

see  People  v.  Cohocton  Stone  Road,  25  Hun 
(N.  Y.)  13,  17. 

"Rights  of  another"  see  Wood  v.  Michi- 
gan Air-Line  R.  Co.,  81  Mich.  358,  362,  45 
N.  W.  980. 

"  Right  of  appeal  "  see  Johnson  v,  U.  S., 
6  Utah  403,  406,  24  Pac.  256,  677. 

"Right  of  conquest"  is  the  right  of  dis- 
covery. Caldwell  v.  State,  1  Stew.  &  P. 
(Ala.)  327,  408. 

"  Right  of  conscience  "  is  simply  a  right  to 
worship  the  Supreme  Being  according  to  the 
dictates  of  the  heart;  to  adopt  any  creed  or 
hold  any  opinion  whatever,  or  support  any 
religion;  and  to  do,  or  forbear  to  do,  any 
act  for  conscience  sake,  the  doing  or  forbear- 
ing of  which  is  not  prejudicial  to  the  public 
weal.  Specht  v.  Com.,  8  Pa.  St.  312,  322,  49 
Am.  Dec.  518.  See  also  State  v.  Cummings, 
36  Mo.  263,  264,  273,  276  [reversed  in  4  Wall. 
(U.  S.)  277,  18  L.  ed.  356]. 

"  Right  of  dower  "  see  Woodford  v.  Wood- 
ford, 44  N.  J.  Eq.  79,  80,  14  Atl.  273;  Dower, 
14  Cyc.  831,  880. 

"  Right  of  drainage  "  see  Nellis  ?;.  Munson, 
108  N.  Y.  453,  459,  15  N.  E.  739;  Wetmore 
V.  Fiske,  15  R.  I.  354,  359,  5  Atl.  375,  10 
Atl.  627,  629  [quoting  Kent.  Comm.  436]. 

"  Right  of  election  "  see  Catlin  v.  Catlin,  60 
Md.  573,  577. 

"Right  of  fishery"  see  Pacific  Steam  Whal- 
ing Co.  v.  Alaska  Packers'  Assoc.,  138  Cal. 
632,  636,  72  Pac.  161;  Shively  v.  Bowlby,  152 
U.  S.  1,  11,  14  S.  Ct.  548,  38  L.  ed.  331; 
Fish  and  Game,  19  Cyc.  988. 

"Right  of  free  passage"  see  Castle  v.  Bell 
Tel.  Co.,  49  K  Y.  App.  Div.  437,  440,  63 
N.  Y.  Suppl.  482. 

"  Right  of  lien  "  see  Wood's  Appeal,  30  Pa. 
St.  274,  277. 

"  Right  of  navigation  "  see  MclSTeil  v.  Jones, 

26  Nova  Scotia  299,  203 ;  Navigable  Waters, 
29  Cyc.  304. 

"  Right  of  occupation  "  is  the  right  gained 
by  conquest.  Caldwell  v.  State,  1  Stew.  &  P. 
(Ala.)  327,  407. 

"Right  of  personal  security  see  Coulter  v. 
American  Mach.  Express  Co.,  56  N.  Y.  585, 
587;  Constitutional  Law,  8  Cyc.  883. 

"  Right  of  possession  "  see  Ex  p.  Norris,  8 
S.  C.  408,  483;  Possession,  31  Cyc.  924  note 
87,  925  note  93. 

"  Right  of  pre-emption "  see  Franklin  v. 
Kelley,  2  Nebr.  79,  107;  and  Public  Lands, 
32  Cyc.  841. 

"  Right  of  priority  "  see  U.  S.  v.  Preston, 

27  Fed.  Cas.  No.  16,087,  4  Wash.  446,  451. 

"  Right  of  defence "  is  the  right  to  do 
whatever  apparently  is  reasonably  necessary 
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for  his  benefit,  another,  or  perhaps  all  others,  are  required  by  the  law  to  do  or 
perform  acts  or  to  forbear  or  sustain  from  acts.^^  (See  Droit,  14  Cyc,  1076; 
Jus,  24  Cyc.  376.) 

RIGHT  AWAY.    At  once;  without  delay. 

Rightful.    Lawful; legitimate.^^ 


to  be  done  in  defense,  Aldrich  v.  Wright,  53 
N.  H.  398,  400,  16  Am.  Rep.  339. 

Right  of  recaption  or  recapture  see  Chat- 
tel MoETGAGES,  7  Cyc.  71  note  90;  Con- 
tracts, 9  Cyc.  442  note  1. 

"  Right  of  redemption "  is  the  agreement 
or  paction,  by  which  the  vendor  reserves  to 
himself  the  power  of  taking  back  the  thing 
sold  by  returning  the  price  paid  for  it.  La. 
Civ.  Code  (1900),  art.  2567.  Construed  as 
equity  of  redemption  see  Holmes  v.  Jordon, 
163  Mass.  147,  149,  39  N.  E.  1005.  Dis- 
tingui<^hod  from  equity  of  redemption  see 
Mayer  v.  Farmers'  Bank,  44  Iowa  212,  216. 
See  also  Redemption,  ante,  p.  766,  and  Cross- 
References  Thereunder. 

"Right  of  reply"  is  the  right  to  again 
address  the  jury  at  the  close  of  the  evidence. 
Reg.  V.  Le  Blanc,  6  Can.  Cr.  Cas.  348,  349. 
See,  generally,  Trial. 

"  Right  of  rescission "  is  an  equity  estab- 
lished independently  of  a  written  contract, 
deed,  or  other  instrument.  Isner  v.  Nydegger, 
63  W.  Va.  677,  682,  60  S.  E.  793.  See  also 
Cancellation  of  Instruments,  6  Cyc.  282. 

"  Right  of  stoppage  in  transitu  "  see  Sales. 

"  Right  of  suit "  is  a  present  right  to  re- 
sort to  the  courts  for  redress.  Jacobsen  v. 
Jacobsen,  11  Oreg.  454,  455,  5  Pac.  567. 

"  Right  or  title  "  see  Spencer  v.  Weston,  18 
K  C.  213,  216;  Williams  v.  Heard,  140 
U.  S.  529,  536,  11  S.  Ct.  885,  35  L.  ed.  550. 

Right,  privilege,  or  immunity  see  New 
York  V.  HofTman,  7  Wall.  (U.  S.)  16,  22, 
19  L.  ed.  57. 

"  Right,  title  and  interest "  are  words  used 
in  an  assignment  of  a  judgment  together  with 
the  words  "  without  recourse  "  to  indicate  the 
absence  of  any  intention  to  warrant  validity 
or  value  of  the  judgment  or  that  it  was 
collectable.  Scofield  Moore,  31  Iowa  241, 
245.  See  also  Charities,  G  Cyc.  951;  Chat- 
tel Mortgages,  6  Cyc.  1077  note  39;  Com- 
mercial Paper,  7  Cyc.  707  note  83. 

"Right  to  acquire,  hold,  and  dispose  of 
property"  see  Constitutional  Law,  8  Cyc. 
886. 

"  Right  to  a  free  market "  is  the  right  of 
every  dealer,  in  the  full  enjoyment  of  his 
right  to  contract,  to  have  all  other  dealers 
with  him  left  free  to  deal  or  not  as  they 
may  voluntarily  elect.  Booth  v.  Burgess,  72 
N.  J.  Eq.  181,  188,  65  Atl.  226. 

"  Right  to  be  heard  by  himself  and  counsel 
or  either "  as  guaranteed  by  the  constitu- 
tion, is  the  right  of  an  accused  person  to  be 
heard  by  counsel  before  the  court  and  jury 
on  any  and  every  point  involved  in  the  issues 
upon  which  the  jury  are  to  render  verdict. 
Mitchell  V.  State,  114  Ala.  1,  5,  22  So.  71. 

"Right  to  bring  suit"  see  Cause  of  Ac- 
tion. 6  Cye.  705. 

"  Right  to  flowing  water "  is  a  right  inci- 
dent to  property  in  the  land  (Lux  v.  Haggin, 


69  Cal.  255,  400,  4  Pac.  919,  10  Pac.  674; 
Elliot  V.  Fitchburg  R.  Co.,  10  Cush.  (Mass.) 
191,  193,  57  Am.  Dec.  85)  ;  a  corporeal  right 
or  hereditament  which  follows  or  is  embraced 
by  the  owner  of  the  soil  over  which  it  natu- 
rally passes  (Lux  v.  Haggin,  69  Cal.  255,  392, 
4  Pac.  919,  10  Pac.  674  {^citing  Sackett  v. 
Wheaton,  17  Pick.  (Mass.)  103,  105];  Hill 
V.  Newman,  5  Cal.  445,  447,  63  Am.  Dec. 
140).  See  also  Partridge  v.  Eaton,  3  Hun 
(N.  Y.)  533,  534. 

"  Right  to  liberty "  as  guaranteed  in  the 
constitution,  art.  1,  §  6,  a  term  said  to  in- 
clude the  right  of  the  individual  to  exercise 
his  faculties  and  to  follow  a  lawful  avocation 
for  the  support  of  life.  Bertholf  r.  O'Reilly, 
74  N.  Y.  509,  515,  30  Am.  Rep.  323. 

"  Right  to  life  "  as  guaranteed  by  the  con- 
stitution, art.  1,  §  6,  is  a  term  said  to  include 
the  right  of  the  individual  to  his  body  in  its 
completeness  and  without  dismemberment, 
the  right  to  liberty  and  the  right  to  property. 
Bertholf  v.  O'Reilly,  74  N.  Y.  509,  515,  30 
Am.  Rep.  323. 

"  Right  to  navigate  "  or  "  of  navigation " 
is  the  right  to  pass  by  water.  Queddy  River 
Driving  Boom  Co.  v.  Davidson,  3  Cartwr. 
Cas.  (Can.)  243,  202. 

"  Right  to  redeem  "  is  a  term  implying  a 
right  to  disencumber,  to  liberate  from  a  lien 
or  claim.  Century  Diet,  [quoted  in  Millett 
V.  Mullen,  95  Me.  400,  417,  49  Atl.  871], 
where,  it  is  said  it  implies  more  than  a  right 
to  acquire.  Equivalent  to  right  to  obtain  a 
release  see  Clark  v.  Fontain,  144  Mass.  287, 
292,  10  N.  W.  831.  See  also  Redemption, 
ante,  p.  766,  and  Cross-Reference  Thereunder. 

"Right  to  reserve"  is  in  baseball  nomen- 
clature, an  option.  Metropolitan  Exhibition 
Co.  V.  Ewing,  42  Fed.  198,  202,  7  L.  R.  A. 
381. 

"  Right  to  use  a  mine  "  is  a  phrase  said 
to  imply  a  right  to  possess  it.  O'Donnell  r. 
Luskin,' 12  Montg.  Co.  Rep.  (Pa.)  109,  110. 

64.  Galveston,  etc.,  R.  Co.  r.  Henneean,  33 
Tex.  Civ.  App.  314,  317,  76  S.  W.  452.' 

65.  Webster  Int.  Diet,  see  Lorimer  r.  Boy- 
Ian,  98  Mich.  18,  22,  56  N.  W.  1043. 

66.  Territory  v.  O'Conner.  5  Dak.  397.  41 
N.  W.  746,  749,  3  L.  R.  A.  355:  Mavuard 
V.  Hill.  2  Wasli.  Terr.  321.  320.  5  Pac.  717. 

67.  Baca  v.  Parez,  8  N.  IM.  187.  200.  42 
Pac.  102. 

"  Rightful  subjects  of  legislatfon "  em- 
braces subjects  already  sulliciontly  defined 
by  the  general  consent  and  practice  of  the 
people,  who,  in  congress,  have  mentioned 
tliem.  Maviiard  r.  \'alentine.  2  Wasli.  Terr. 
3,  14,  3  Pac.  195,  200.  where  it  refors  to  the 
use  of  the  phrase  in  9  St.  325.  10.  grant- 
ing Washington  territory  legislative  power 
over  all  rightful  subjects  of  legislation  not 
inconsistent  with  tlie  constitution  and  Iaw3 
of  the  United  States. 
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Right  of  action  or  in  action,  a  right  to  commence  and  maintain  an 
action. In  the  Roman  law,  jus  jpersequendi  in  judicio  sibi  debetur.''  (Right 
of  Action  or  in  Action:  In  General,  see  Actions,  1  Cyc.  642,  and.  Cause  of 
Action,  6  Cyc.  705.  As  Constituting  Assets  of  Decedent's  Estates,  see  Exec- 
utors AND  Administrators,  18  Cyc.  175.  Assignment  of,  see  Assignments,  4 
Cyc.  91.  Asj Vested  Right,  see  Constitutional  Law,  8  Cyc.  910.  Compared  With 
Other  Legal  Terms,  see  Actions,  1  Cyc.  642.  Meaning  of  in  Attachment,  see 
Attachment,  4  Cyc.  447  note  66.  Purchase  For  Purpose  of  Bringing  Suit,  see 
Champerty  and  Maintenance,  6  Cyc.  855.  Title  of  Heirs  and  Distributees  to 
Rights  in  Action  of  Decedent,  see  Descent  and  Distribution,  14  Cyc.  139.) 

Right  of  entry.  Right  to  possession;  '^^  right  to  take  possession  of  lands 
by  the  legal  owner.'^^  (Right  of  Entry:  In  General,  see  Forcible  Entry  and 
Detainer,  19  Cyc.  1112;  Landlord  and  Tenant,  24  Cyc.  845.  As  Affecting 
Adverse  Possession,  see  Adverse  Possession,  1  Cyc.  1009.  On  Premises,  Admis- 
sibility of  Evidence  as  to,  on  Question  of  Contributory  Negligence,  see  Neg- 
ligence, 29  Cyc.  620.  Upon  Disseizin,  see  Husband  and  Wife,  21  Cyc.  1531 
note  55.) 

Right  of  privacy.  The  right  to  be  let  alone.^^  (j^jg^t  of  Privacy:  Pro- 
tection of,  see  Injunctions,  22  Cyc.  899.) 

Right  of  property.  Consists  in  the  free  use,  enjoyment,  and  disposition 
of  all  a  person's  acquisitions  without  any  control  or  diminution  save  only  by  the 
law  of  the  land;  the  right  to  acquire  power  and  enjoy  it  in  any  way  consistent 
with  the  equal  rights  of  others  and  the  just  exactions  and  demands  of  the  state.'^* 
(See,  generally.  Property,  32  Cyc.  678.) 

Right  of  property,  trial  of.  A  statutory  remedy  or  proceeding,'^^  said 
to  be  equitable  in  its  character,'^  and  in  its  nature  a  substitute  for  cross  replevin 
or  replevin  for  property  in  the  possession  of  an  officer  by  virtue  of  a  writ  of  execu- 
tion, sequestration,  attachment,  or  like  writ,^"^  whereby  a  claimant  of  personal 
property    who  is  not  a  party  to  such  writ,  or  his  agent  or  attorney,  is  permitted 


68.  Boody  v.  Watson,  64  N.  H.  162,  168,  9 
Atl.  794. 

The  term  is  said  to  include  actions  for  de- 
mands or  claims  arising  ex  delicto,  as  well  as 
eoo  contractu,  and  includes  present,  but  not 
future  demands.  Lum  v.  The  Buckeye,  24 
Miss.  564,  566.  See  also  Honey  v.  Chicago, 
etc.,  R.  Co.,  59  Fed.  423,  424. 

Distinguished  from  "  cause  of  action "  see 
Staunton  Coal  Co.  v.  Fischer,  119  111.  App. 
284,  286. 

69.  Webster  v.  County  Com'rs,  63  Me.  27, 
30. 

70.  Cecil  V.  Clarke,  44  W.  Va.  659,  666, 
30  S.  E.  216. 

Synonymous   to   "  right   of   action "  see 

Guion  V.  Anderson,  8  Humphr.  (Tenn.)  298, 
307. 

71.  Bouvier  L.  Diet,  [quoted  in  Guion  v. 
Anderson,  8  Humphr.   (Tenn.)   298,  306]. 

72.  Roberson  v.  Rochester  Folding-Box 
Co.,  171  N.  Y.  538,  544,  64  N.  E.  442,  89 
Am.  St.  Rep.  828,  59  L.  R.  A.  478. 

It  is  a  right  founded  upon  the  claim  that 
a  man  has  the  right  to  pass  through  this 
world  if  he  wills  without  having  his  picture 
published,  his  business  enterprises  discussed, 
his  successful  experiments  given  up  for  the 
benefit  of  others  or  his  eccentricities  com- 
mented upon,  either  in  handbills,  periodicals, 
or  newspapers.  Roberson  v.  Rochester  Fold- 
ing-Box Co.,  171  N.  Y.  538,  544,  64  N.  E.  442, 
89  Am.  St.  Rep.  828,  59  L.  R.  A.  478  (where 
it  is  held  that  such  right  does  not  exist  in 


law,  and  is  not  enforceable  in  equity)  ;  Owen 
V.  Partridge,  40  Misc.  (N.  Y.)  415,  420,  82 
N.  Y.  Suppl.  248. 

73.  Roderigas  v.  East  River  Sav.  Inst.,  48 
How.  Pr.  {N.  Y.)  166,  174  [citing  I  Black- 
stone  138]  ;  Matter  of  Jacobs,  2  N.  Y.  Cr. 
539,  543;  Evans  v.  Reading  Chemical  Fer- 
tilizer Co.,  160  Pa.  St.  209,  218,  28  Atl. 
702. 

74.  Bertholf  v.  O'Reilly,  74  N.  Y.  509,  515, 
30  Am.  Rep.  323. 

"  The  exclusive  right  of  using  and  trans- 
ferring property,"  says  Chancellor  Kent, 
"  follov^^s  as  a  natural  consequence  from  the 
perception  and  admission  of  the  right  itself." 
Roderigas  v.  East  River  Sav.  Inst.,  48  How. 
Pr.  (N.  Y.)  166,  174. 

The  right  of  property  in  an  article  in- 
volves the  power  to  sell  and  dispose  of  such 
article  as  well  as  to  use  and  enjoy  it.  Bar- 
temeyer  v.  Iowa,  18  Wall.  (U.  S.)  129,  137, 
21  L.  ed.  929. 

Contingent  interest  construed  as  a  right 
of  property  see  Nash  v.  Nash,  12  Allen 
(Mass.)  345,  348. 

75.  See  the  statutes  of  the  several  states; 
particularly  Sayles  Civ.  St.  Tex.  (1897) 
§§  5286-5312,  where  the  proceeding  is  styled 
"  Trial  of  Right  of  Property.'' 

76.  Neal  v.  Newland,  4  Ark.  459,  460. 

77.  Hersley  v.  Clarksville  Institute,  15 
Ark.  128,  130. 

78.  Jones  ?;.  Bull,  (Tex.  Civ.  App.  1896) 
36  S.  W.  501. 
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to  interpose  his  claim  and  have  his  right  to  the  possession  of  the  property  deter- 
mined in  the  manner  prescribed  by  the  provisions  of  the  statute.'^'*  (See  Attach- 
ment, 4  Cyc.  724;  Executions,  17  Cyc.  1199;  Garnishment,  20  Cyc.  1130; 
Interpleader,  23  Cyc.  1 ;  Replevin,  ante,  p.  1379.) 

Right  of  search.  See  Intoxicating  Liquors,  23  Cyc.  87;  Searches 
and  Seizures  ;  War. 

Right  of  way.  An  easement  of  perpetual  use ;  an  easement  appurtenant 
to  an  estate  owned  by  the  person  in  whose  favor  the  easement  exists;  a  mere 
easement  on  the  lands  of  others ;  an  easement  or  incorporeal  hereditament ; 
in  common  law,  an  easement,  in  the  civil  law,  a  servitude,  a  charge  imposed  upon 
one  heritage  for  the  use  and  advantage  of  a  heritage  belonging  to  another  person; 
a  private  way,  which  is  an  incorporeal  hereditament  of  that  class  of  easements, 
in  which  a  particular  person,  or  particular  description  of  persons,  have  an  interest 
and  a  right,  though  another  person  is  the  owner  of  the  fee  of  the  land,  in  vv^hich 
it  is  claimed;  ®^  the  privilege  which  an  individual  or  a  particular  description  of 
individuals  as  the  inhabitants  of  a  certain  village,  or  the  owners  or  occupiers  of 
a  certain  farm  have  of  going  over  another's  ground;  the  privilege  which  one 
person,  or  particular  description  of  persons,  may  have  of  passing  over  the  land 
of  another  in  some  particular  line ;  a  right  of  ingress  and  egress  to  and  from  the 
grantee's  lands;  the  right  of  passing  ovor  another  man's  ground;  the  right  of 
travel  over  another's  land;  a  right  to  pass  for  all  or  for  certain  purposes,  at  all 
or  at  certain  times,  over  and  upon  another  man's  land;  a  right  to  pass  over  the 
land  of  another;  a  right  to  pass  over  another's  land  more  or  less  frequently, 
according  to  the  nature  of  the  use  to  be  made  of  the  easement ;  the  right  to  use 
the  passage  over  the  lands  of  another;  nothing  more  than  a  special  and  limited 
right  of  use;  a  mere  incorporeal  right.^^  For  an  irrigation  ditch,  an  easement; 
a  charge  or  burden  upon  the  land  of  one  for  the  benefit  of  another.^^  From  neces- 
sity, is  where  a  man  having  several  tracts  of  land  sells  one  which  is  surrounded 
by  the  others,  having  no  way  of  ingress  and  egress  but  through  one  of  those 
reserved.^^  (Right  of  Way:  Across  Allotted  Lands,  see  Indians,  22  Cyc.  136 
note  36.  As  Continuous  Easement,  see  Easements,  14  Cyc.  1169.  At  Inter- 
section of  Different  Railroads,  see  Railroads,  33  Cyc.  737.  Authority  to  ]\Iain- 
tain  Telegraph  or  Telephone  Line  Along,  see  Gas,  20  Cyc.  1156  note  8.  Care 
Required  and  Liability  of  Railroad  on  Setting  Fire  on  Right  of  Way,  see  Rail- 


79.  Sayles  Civ.  St.  Tex.  (1897)  §  5286 
et  seq. 

80.  McGhee  v.  Wilson,  111  Ala.  615,  620, 
20  So.  619,  56  Am.  St.  Eep.  72. 

81.  Gulick  V.  Fisher,  92  Md.  353,  357,  48 
Atl.  375. 

82.  Stockton  Gas,  etc.,  Co.  v.  San  Joaquin 
County,  148  Cal.  313,  322,  83  Pac.  54,  5 
L.  R.  A.  N.  S.  174. 

83.  Brown  v.  Young,  69  Iowa  625,  626,  29 
N.  W.  941 ;  Postal  Tel.  Cable  Co.  v.  Louisiana 
Western  R.  Co.,  49  La.  Ann.  1270,  1278,  22 
So.  219;  Lidgerding  v.  Zignego,  77  Minn.  421, 
424,  80  N.  W.  360,  361,  77  Am.  St.  Rep.  677 ; 
Clawson  v.  Wallace,  16  Utah  300,  306,  52 
Pac.  9. 

84.  Stuyvesant  v.  Woodruff,  21  N.  J.  L. 
133,  136,  47  Am.  Dec.  156. 

85.  Manbeck  Jones,  190  Pa.  St.  171, 
173,  42  Atl.  536. 

86.  Wild  V.  Deig,  43  Ind.  455,  458,  13 
Am.  St.  Rop.  399 ;  "Anderson  L.  Diet,  [quoted 
in  Postal  Tel.  Cable  Co.  c.  Southern  R.  Co., 
90  Fed.  30,  32]. 

87.  Lanier  v.  Booth,  50  Miss.  410,  413, 
distinguishing  a  "  common  highway." 

88.  'Kvipp\\  Curtis,  71  Cal.  62,  63,  11 
Pac.  879. 


89.  San  Rafel  Ranch  Co.  i\  Ralph  Rogers 
Co.,  L54  Cal.  76,  77,  96  Pac.  1092,  1093. 

90.  Williams  v.  Western  Union  R.  Co., 
50  Wis.  71,  76,  5  N.  W.  482. 

91.  Clawson  v.  Wallace,  16  Utah  300.  306, 
52  Pac.  9. 

92.  Stuyvesant  v.  Woodruff,  21  X.  J.  L. 
133,  136,  47  Am.  Dec.  156. 

93.  Poole  v.  Greer,  (Del.  1907)  65  Atl. 
767. 

94.  Bodfish  V.  Bodfish,  105  Mass.  317,  319; 
Cass  County  v.  Chicagt).  etc..  R.  Co.,  25  Nebr. 
348,  353,  41  N.  W.  246,  2  L.  R.  A.  188. 

95.  Postal  Tel.  Cable  Co.  r.  Southern  R. 
Co.,  90  Fed.  30,  32. 

96.  Boslev  i\  Susquehanna  Canal.  3  Bland 
(Md.)  63,  67. 

97.  Warren  Borough  r.  Pleasant  Bridge 
Co.,  16  Pa.  Co.  Ct.  44.  45. 

98.  Blake  r.  Boye.  38  Colo.  55.  62,  88  Pac. 
470,  8  L.  R.  A.  N.*S.  418. 

99.  Lawton  r.  Rivers.  2  IMcCord  (S.  C.) 
445,  447,  13  Am   Deo.  741. 

Distinguished  from  public  ways  (see  Boy- 
don  r.  Aolioiibacli,  79  X.  C.  539,  541):  road 
( Chollar-Potosi  Min.  Co.  r.  Konmxly.  3  Xev. 
361,  373.  93  Am.  Deo.  409:  (;roen  r.  Morris, 
etc.,  R.  Co.,  24  N.  J.  L.  486.  490). 
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KOADS,  33  Cyc.  1325.  Conclusive  Presumption  of  Purchaser  as  to,  see  Judicial 
Sales,  24  Cyc.  58  note  28.  Contract  For,  see  Husband  and  Wife,  21  Cyc.  1507 
note  57.  Cutting  Timber  by  Telegraph.  Company  on,  see  Corporations,  10  Cyc. 
1212.  Declaration  in  an  Action  For  Obstructing,  see  Case,  Action  on,  6  Cyc. 
696  note  59.  Duty  of  — -  Railroad  to  Keep  Right  of  Way  Free  From  Combus- 
tibles, see  Railroads,  33  Cyc.  1338;  Vessel  Having  Right  of  Way,  see  Collision, 
7  Cyc.  345.  Effect  of  Signals  by  Vessels  as  to  Right  of  Way  —  In  General,  see 
Collision,  7  Cyc.  339;  In  Rivers  and  Harbors  as  to  Right  of  Way,  see  Collision, 
7  Cyc.  369.  Establishing  a  Highway  Across,  see  Foreign  Corporations,  19 
Cyc.  1330  note  85.  Exercise  by  Government  of,  see  Indians,  22  Cyc.  127.  For 
Construction  of  Canal,  see  Canals,  6  Cyc.  268.  For  Erection  of  Toll  Bridge, 
see  Bridges,  5  Cyc.  1064.  For  Improvement  of  River,  see  Navigable  Waters, 
29  Cyc.  298.  Grant  of,  to  Railroad  by  —  Homesteader,  see  Public  Lands,  32 
Cyc.  953;  United  States,  see  Public  Lands,  32  Cyc.  988.  Inclusion  in  Mortgage 
of  Railroad  of  Right  of  Way  Acquired  After  Execution  Thereof,  see  Railroads, 
33  Cyc.  487.  Irreparable  Injury  to,  see  Injunctions,  22  Cyc.  849.  Justice's 
Court's  Jurisdiction  of  Actions  For  Injuries  to  Rights  of  Way,  see  Justices  of 
THE  Peace,  24  Cyc.  457.  Liability  of  Railroad  Company  to  Pay  Interest  For, 
see  Interest,  22  Cyc.  1485  note  82.  Liens  on  Railroads  For  Right  of  Way 
Granted,  see  Railroads,  33  Cyc.  460.  Maintenance  of  Action  For  Obstruction 
of,  see  Case,  Action  on,  6  Cyc.  691  note  29.  Necessity  of  Consent  of  Both  Hus- 
band and  Wife  to  Grant  of  Right  of  Way  Over  Homestead,  see  Homesteads,  21 
Cyc.  529.  Of  Drain,  see  Drains,  14  Cyc.  1051.  Of  Railroad  —  In  General,  see 
Railroads,  33  Cyc.  146;  Appropriation  to  New  or  Additional  Use,  see  Eminent 
Domain,  15  Cyc.  617;  As  Boundary,  see  Boundaries,  5  Cyc.  905;  Mortgage  of, 
see  Railroads,  33  Cyc.  496.  Of  Street  Railroad,  see  Street  Railroads.  Of 
Telegraph  or  Telephone,  see  Telegraphs  and  Telephones.  Of  Turnpike  or  Toll- 
Road,  see  Toll-Roads.  Of  Water  Company,  see  Waters.  Power  of  Railroad 
Company  to  Obtain  Injunction  to  Prevent  Crossing,  see  Injunctions,  22  Cyc. 
835  note  45.  Priorities  Between  Liens  For  Right  of  Way  Granted  Railroad  and 
Mortgages,  see  Railroads,  33  Cyc.  527.  Right  of  Bona  Fide  Occupant  to 
Recover  For  Structures  on,  see  Improvements,  22  Cyc.  6  note  7.  Rights  and 
Liabilities  of  Purchasers  of  Railroad  Under  Foreclosure  of  Mortgage  or  Lien  as 
to,  see  Railroads,  33  Cyc.  590.  Right  to  Acquire  by  Prescription,  see  Ease- 
ments, 14  Cyc.  1154.  Running  of  Interest  on  Land  Taken  For,  see  Interest, 
22  Cyc.  1513  note  1.  Through  Prior  Locations,  see  Mines  and  Minerals,  27 
Cyc.  588.  Title  to  Property  Erected  on  Abandoned,  see  Fixtures,  19  Cyc.  1071 
note  92.    Upon  the  Effect  of  Signals  as  to,  see  Collision,  7  Cyc.  369  note  60.) 

Rights,  bill  of.    See  Constitutional  Law,  8  Cyc.  877. 

Right  to  open  and  close.    See  Criminal  Law,  12  Cyc.  570;  Trial. 

Right,  writ  of.    See  Real  Actions,  33  Cyc.  1542. 

RiGIDLYo    To  the  same  extent;  exactly.^ 

Ring.    A  combination  for  illegal  or  otherwise  improper  purposes.^ 
RING-DROPPING.    A  trick  variously  practised.^ 

Ringing  up  or  Ringing  out.  in  exchange  parlance  the  set-off  of  one  trade 
against  another  in  making  settlements;  *  a  term  used  by  dealers  in  auctions  on 


1.  State  Feiierhaken,  96  Iowa  299,  301, 
65  N.  W.  299. 

2.  Schomberg  v.  Walker,  132  Cal.  224,  228, 
64  Pac.  290,  291  {citing  Edwards  v.  San  Jose 
Printing,  etc.,  Soc,  99  Cal.  431,  435,  34  Pac. 
128,  37  Am.  St.  Rep.  70]. 

3.  Black  L.  Diet. 

One  mode  is  as  follows,  the  circumstances 
being  taken  from  Patrick's  Case,  East  P.  C. 
678:  The  prisoner,  with  accomplices,  being 
with  their  victim,  pretend  to  find  a  ring 
wrapped  in  paper,  appearing  to  be  a  jeweler's 
receipt  for  a  "  rich,  brilliant  diamond  ring." 


They  offer  to  leave  the  ring  with  the  victim  if 
he  will  deposit  some  money  and  his  watch  as 
a  security.  He  lays  down  his  watch  and 
money,  is  beckoned  out  of  the  room  by  one  of 
the  confederates,  while  the  others  take  away 
his  watch,  etc.  This  is  a  larceny.  See  Rex 
Patch,  Leach  C.  C.  273;  Wharton  Cr.  L. 
§  973. 

4.  Pardridge  v.  Cutler,  68  111.  App.  569, 
573,  where  it  is  said :  "  '  Ringing  up  ' —  is 
necessarily  no  more  illegal  or  improper  than 
is  the  setting  ofl'  of  credit  balances  by  mer- 
chants through  checks  on  banks."    See  also 


RINGING  VP  — RING  WASTE       [34  Cyc]  1769 


the  board  of  trade  to  close  out  transactions  and  get  them  off  their  books  by  form- 
ing rings  or  temporary  clearing  houses  through  which,  by  means  of  a  system  of 
mutual  offsets,  and  adjustment  of  differences,  saving  an  actual  delivery  and 
change  of  possession.^ 

Ring  up  fares.  A  term  said  to  mean  pulling  a  rope  at  the  side  of  a  car 
upon  receipt  of  each  fare  to  move  the  index  one  point  on  the  circular  scale  of  the 
regulator,  the  registry  of  the  fare  being  announced  by  the  stroke  of  a  bell.^ 

Ring  waste,  a  highly  purified  article  of  scoured  wool,  made  from  wool  top 
or  combed  wool."^ 


Samuels  v.  Oliver,  130  111.  73,  77,  22  N.  E. 
499;  Ward  i\  Vosburgh,  31  Fed.  12,  16 
[quoting  Williar  v.  Irwin,  30  Fed.  Cas.  No. 
17,701,  11  Biss.  57],  where  it  is  said:  "When 
one  commission  merchant,  upon  the  order  of  a 
customer,  sells  to  another  commission  mer- 
chant a  quantity  of  grain  for  future  delivery, 
and  it  occurs  that  at  some  other  time  before 
the  maturity  of  the  contract  the  same  com- 
mission merchant  receives  an  order  from  an- 
other customer  to  purchase  the  same  or  a 
larger  quantity  of  the  same  kind  of  grain, 
for  the  same  future  delivery,  and  he  executes 
this  second  order  by  making  the  purchase 
from  the  same  commission  merchant  to  wiiom 
he  had  made  the  sale  in  the  other  case,  that 
then,  in  such  case,  the  two  commission  mer- 
chants meet  together,  and  exchange  or  cancel 
the  contracts  as  between  themselves,  adjust- 
ing the  difference  in  the  prices  between  the 
two  contracts,  and  restoring  any  margins 
that  may  have  been  put  up ;  and  from  that 
time  forth  the  first  commission  merchant 
holds  for  the  benefit  of  the  customer  for  whom 
he  sold  the  order  or  contract  of  the  purchaser 
for  whom  he  bought,  so  that  the  grain  of  the 
selling  customer  may,  when  delivered,  be 
turned  in  on  the  order  or  contract  of  the 
purchasing  customer,  and  that  the  commission 


merchant  is  held  responsible  as  a  guarantor 
to  his  customer,  .  .  .  Though  the  second 
transaction  m.ay  have  been  had  w^ith  a  differ- 
ent commission  merchant  from  the  one  with 
which  the  first  transaction  was  had,  yet  where 
it  can  be  found  that  a  series  of  contracts  are 
in  existence  for  the  sale  of  like  grain  for  like 
delivery,  so  that  the  seller  owes  the  wheat 
to  the  buyer  to  whom  he  sold,  and  he  to  an- 
other who  ow"es  like  wheat  for  like  delivery 
to  the  first  commission  merchant,  that  then, 
in  such  case,  they  settle  by  what  they  call  a 
'  ring,'  that  is,  they  all  reciprocally  surrender 
or  cancel  their  contracts,  adjust  differences 
in  price  between  themselves,  and  surrender  all 
margins  that  have  been  put  up;  that  in  all 
such  cases  the  commission  merchant  sub- 
stitutes the  contract  of  another  customer  in 
place  of  that  with  the  commission  merchant 
whose  contract  has  been  canceled  or  surren- 
dered; and  that  he  guaranties  to  his  customer 
the  performance  of  the  contract  originally 
made  in  his  behalf." 

5.  Clarke  v.  Foss,  5  Fed.  Cas.  No.  2,852, 
7  Biss.  540,  17  Nat.  Bankr.  Reg.  261. 

6.  Pittsburgh,  etc.,  R.  Co.  i\  McCurdv,  114 
Pa.  St.  554,  557,  8  Atl.  230,  60  Am.  Rep.  363. 

7.  Standard  Varnish  Works  i\  U.  S.,  59 
Fed.  456,  457,  8  C.  C.  A.  178. 
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By  Byron  L.  Bargar* 

I.  Definition,  1771 

A.  In  General,  1771 

B.  Statutory  Provisions,  1773 

C.  Distinguished  From  Other  Offenses,  1774 

II.  Nature  and  Characteristics  of  the  Offense,  1774 

A.  Acts  Constituting  the  Offense  in  General,  1774 

B.  Number  of  Persons  Necessary,  1777 

C.  Purpose  of  Original  Assembly,  1777 

1.  May  Be  Lawful,  1777 

2.  May  Be  Unlawful,  1778 

D.  Mutual  or  Common  Intent,  1778 

E.  Enterprise  of  Private  Nature,  1779 

F.  Riotous  Execution  of  Lawful  Enterprise,  1779 

1.  In  General,  1779 

2.  In  Terr  or  em  Populi,  1779 

G.  Execution  of  Unlawful  Enterprise,  1779 

H.  Reading  Riot  Act  Unnecessary,  1780 

III.  Parties  to  the  Offense,  i78o 

A.  Active  Rioters,  1780 

B.  Quiescent  Rioters,  1781 

C.  After  Notice  to  Disperse,  1781 

D.  Corporations,  1781 

IV.  INDICTMENT  OR  INFORMATION,  1781 

A.  Form  in  General,  1781 

B.  Particular  Averments,  1782 

1.  Participants,  1782 

2.  Purpose  of  Assembly,  1782 

3.  Inciting  to  Riot,  1783 

4.  As  to  Terror,  1783 

5.  As  to  Violence,  1783 

6.  Proclamation  to  Disperse,  1783 

7.  Unlawful  Assembly,  1783 

8.  Unlawful  Act,  1783 

9.  Duplicity,  1784 

C.  Proof  and  Variance,  1784 

V.  defenses,  1784 

A.  In  General,  1784 

B.  Absence,  1784 

C.  Accident.  1784 

D.  Acquittal  of  Co- Defendants,  1784 

E.  Non-Participation,  1785 

F.  Twice  in  Jeopardy,  1785 

G.  MiscelloMeous  Defenses,  1785 

VI.  Evidence,  i785 

A.  In  General,  1785 

B,  Admissions,  1786 
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G.  Concert  of  Action,  1786 

D.  General  Alarm,  1786 

E.  Intent,  1786 

F.  Other  Riotous  Acts,  1786 

G.  Trespass,  1786 

H.  Unknown  Rioters,  1786 

VII.  Trial,  i787 

A.  In  General,  1787 

B.  Joint  or  Separate  Trial,  1787 

C.  Combined  Offenses,  1787 

D.  Charge  to  Jury,  1787 

E.  Verdict,  1787 

VIII.  SENTENCE  AND  PUNISHMENT,  1788 

A.  Generally,  1788 

B.  Imprisonment,  1788 

C.  Statutory  Penalties,  1788 

IX.  SUPPRESSION  OF  Riot,  1788 

A.  By  Private  Citizens,  1788 

B.  By  Civil  Authorities,  1789 

1.  Reading  Riot  Act,  1789 

2.  Posse  Comitatus,  1789 

3.  Militia  as  Posse  Comitatus,  1789 
G.  By  the  State,  1789 

1.  In  General,  1789 

2.  Governor's  Independent  Action,  1790 

CROSS-REFERENCES 

For  Matters  Relating  to : 

Affray,  see  Affray,  2  Cyc.  241. 

Breach  of  the  Peace,  see  Breach  of  the  Peace,  5  Cyc.  1023. 

Former  Jeopardy,  see  Criminal  Law,  12  Cyc.  285. 

Insurrection,  see  Insurrection,  22  Cyc.  1451. 

Mob  Defined,  see  Mob,  27  Cyc.  812. 

Prize-Fighting,  see  Prize-Fighting,  32  Cyc.  395. 

Riot: 

Claim  Against  Government  For  Injury  During,  see  International  Law, 
22  Cyc.  1753. 

Conviction  of  Assault  as  Bar,  see  Criminal  Law,  12  Cyc.  284. 

Conviction  of  Other  Offense  Under  Charge  of,  see  Indictments  and  Infor- 
mations, 22  Cyc.  481  note  92. 

Joinder  With  Charge  of  Unlawful  Assemblage,  see  Indictments  and 
Informations,  22  Cyc.  400. 

Liabihty  of  Municipality  For  Injury  During,  see  Counties,  11  Cyc.  501; 
Municipal  Corporations,  28  Cyc.  1295. 

Loss  by  Excepted  From  Risk,  see  Fire  Insurance,  19  Cyc.  829. 

Manslaughter  in  Connection  With,  see  Homicide,  21  Cyc.  716. 
Unlawful  Assembly,  see  Unlawful  Assembly. 

I.  DEFINITION. 

A.  In  General.  A  riot  is  a  tumultuous  disturbance  of  the  peace  by  throe  or 
more  persons,  assembled  and  acting  with  a  common  intent;  either  in  executing  a 
lawful  private  enterprise  in  a  violent  and  turbulent  manner,  to  the  terror  of  the 
people,  or  in  executing  an  unlawful  enterprise  in  a  violent  and  turbulent  man- 
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ner/  The  modem  definition  of  riot  is  in  harmony  with  and  follows  the  common- 
law  definition,  and  the  legal  meaning  of  the  word  corresponds  with  the  meaning 


1.  Georgia. —  Dixon  v.  State,  105  Ga.  787, 
793,  31  S.  E.  750;  Jacobs  v.  State,  20  Ga. 
839,  841. 

Illinois. —  Darst  V.  People,  51  111.  286,  2 
Am.  Rep.  301. 

Indiana. —  Kiphart  V.  State,  42  Ind.  273, 
275;  State  v.  Dillard,  5  Blackf.  365,  35  Am. 
Dec.  128;  State  v.  Acra,  2  Ind.  App.  384,  28 
N.  E.  570,  571. 

Massachusetts. —  Com.  v.  Runnels,  10  Mass. 
518,  520,  6  Am.  Dec.  148. 

Neiv  Hampshire. — State  v.  Russell,  45  N.  H. 
83,  84. 

New  YorA;.— Marshall  v.  Buffalo,  50  N.  Y. 
App.  Div.  149,  153,  64  N.  Y.  Suppl.  411; 
People  V.  White,  55  Barb.  606,  613;  People  v. 
Judson,  11  Daly  1,  17. 

North  Carolina. —  State  v.  Simpson,  12 
N.  C.  504,  505. 

Pennsylvania. —  Lvcoming  F.  Ins.  Co.  v. 
Schwenk,  95  Pa.  St. "^89,  92,  40  Am.  Rep.  629; 
Com.  V.  Cribs,  Add.  277. 

South  Carolina. —  State  v.  Sims,  16  S.  C. 
486,  490. 

Utah.— People  V.  O'Loughlin,  3  Utah  133, 
149,  1  Pae.  653. 

Wisconsin. — ^Aron  v.  Wausau,  98  Wis.  592, 
597,  74  N.  W.  354,  40  L.  R.  A.  733. 

United  States.— V.  S.  v.  Fenwick,  25  Fed. 
Cas.  No.  15,086,  4  Cranch  C.  C.  675;  U.  S.  v, 
Stewart,  27  Fed.  Cas.  No.  16,401a,  2  Hayw. 
&  H.  280. 

England. —  Clifford  v.  Brandon,  2  Campb. 
358,  366,  11  Rev.  Rep.  731;  Rex  v.  James,  5 
C.  &  P.  153,  24  E.  C.  L.  500;  Rex  v.  Billing- 
ham,  2  C.  &  P.  234,  31  Rev.  Rep.  665,  12 
E.  C.  L.  545;  Reg.  v.  Soley,  11  Mod.  115,  116, 
88  Eng.  Reprint  935,  2  Salk.  594,  91  Eng. 
Reprint  503 ;  Anonymous,  6  Mod.  43,  87  Eng. 
Reprint  806. 

See  42  Cent.  Dig.  tit.  "  Riot,"  §  1. 

Hawkins'  definition  is  *'  a  tumultuous  dis- 
turbance of  the  peace  by  three  or  more  per- 
sons assembling  together  of  their  own  author- 
ity, with  an  intent  mutually  to  assist  one 
another  against  any  one  who  shall  oppose 
them  in  the  execution  of  some  enterprise  of  a 
private  nature,  and  afterward  actually  exe- 
cuting the  same  in  a  violent  and  turbulent 
manner,  to  the  terror  of  the  people,  whether 
the  act  itself  was  lawful  or  unlawful."  1 
Hawkins  P.  C.  513  [quoted  in  Roberts  v. 
State,  21  Ark.  183,  185;  Cherrvdale  v.  Haw- 
man,  (Kan.  1909)  101  Pac.  994,  995;  Spring 
Garden  Ins.  Co.  v.  Imperial  Tobacco  Co.,  (Ky. 
1909)  116  S.  W.  234,  236;  Adamson  v.  New 
York,  188  N.  Y.  255,  258,  80  N.  E.  937,  117 
Am.  St.  Rep.  863,  10  L.  R.  A.  N.  S.  925; 
Marshall  v.  Buffalo,  50  N.  Y.  App.  Div.  149, 
153,  64  N.  Y.  Suppl.  411;  People  v.  Judson, 
11  Dalv  (N.  Y.)  1,  83;  State  v.  Hughes,  72 
N.  C.  25,  26;  State  v.  Stalcup,  23  N.  C.  30, 
31,  35  Am.  Dec.  732;  Com.  v.  Martin,  7  Pa. 
Dist.  219,  225,  9  Kulp  69;  State  v.  Johnson, 
43  S.  C.  123,  125,  20  S.  E.  988;  State  V. 
Connollv,  3  Rich.  (S.  C.)  337,  338;  State  v. 
Brazil, 'Rice    (S.    C.)    257,   260;    State  V. 
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Brooks,  1  Hill  (S.  C.)  361,  362;  State  v.  Cole, 
2  McCord  (S.  C.)  117,  119;  State  v.  Creigh- 
ton.  1  Nott  &  M.  (S.  C.)  256,  257;  Reg.  v. 
Kelly,  6  U.  C.  C.  P.  372]. 

Lord  Coke's  definition. —  "Riot,  in  i^'^.  com- 
mon law,  signifieth  when  three  or  more  do 
any  unlawful  act,  as  to  beat  a  man,  or  to 
hurt  him  in  his  park,  chase,  or  warren,  or 
to  enter  or  take  possession  of  another  man's 
land,  or  to  cut  or  destroy  his  corn,  grass,  or 
other  profit."  People  v.  O'Loughlin,  3  Utalfc 
133,  147,  1  Pac.  653. 

Lord  Holt  in  Reg.  v.  Soley,  11  Mod.  115, 
116,  88  Eng.  Reprint  935,  2  Salk.  594,  91  Eng. 
Reprint  503  [quoted  in  State  v.  Brazil,  Rice 
(S.  C.)  257,  260],  defines  a  riot  thus:  "If 
a  number  of  men  assemble  with  arms,  in 
terrorem  populi,  altl-iough  no  act  be  done,  it 
is  a  riot." 

Blackstone's  definition. —  "A  '  riot '  is  where 
three  or  more  actually  do  an  unlawful  act  of 
violence,  either  with  or  without  a  common 
cause  or  quarrel,  as,  if  they  beat  a  man,  or 
hunt  and  ':ill  game  in  another's  park,  chase, 
warren,  or  liberty,  or  do  any  other  unlawful 
act  with  force  and  violence,  or  even  do  a 
lawful  act,  as  removing  a  nuisance,  in  a  vio- 
lent and  tumultuous  manner."  4  Blackstone 
Comm.  146,  147  [quoted  in  Spring  Garden 
Ins.  Co.  V.  Imperial  Tobacco  Co.,  (Ky.  1909) 
116  S.  W.  234,  235;  Marshall  v.  Buffalo,  50 
N.  Y.  App.  Div.  149,  153,  64  N.  Y.  Suppl. 
411 ;  People  v.  Judson,  11  Daly  (N.  Y.)  1,  56; 
Spruill  V.  North  Carolina  Mut.  D.  Ins.  Co., 
46  N.  C.  126,  127;  State  v.  Sims,  16  S.  C. 
486,  490]. 

According  to  Stroud  and  Burrill,  an  unlaw- 
ful act  committed  with  force  and  violence  by 
three  or  more  constitute  a  riot.  Burrill  L. 
Diet.;  Stroud  Jud.  Diet,  [quoted  in  Marshall 
V.  Buffalo,  50  N.  Y.  App.  Div.  149,  153,  64 
N.  Y.  Suppl.  411]. 

Othc  definitions  are:  "A  tumultuous  dis- 
turbance of  the  peace  by  three  persons  or 
more,  assembling  together  of  their  own  au- 
thority, with  an  intent  mutually  to  assist 
each  other  against  any  one  who  shall  oppose 
them,"  etc.  Bouvier  L.  Diet,  [quoted  in 
Spring  Garden  Ins.  Co.  v.  Imperial  Tobacco 
Co.,  (Ky.  1909)  116  S.  W.  234,  236]. 

"  The  tumultuous  disturbance  of  the  public 
peace  by  an  unlawful  assembly  of  three  or 
more  persons,  in  the  execution  of  some  private 
object."  Webster  Diet,  [quoted  in  Spring 
Garden  Ins.  Co.  V.  Imperial  Tobacco  Co., 
supra]. 

"  Where  three  or  more  actually  do  an  un- 
lawful act  of  violence,  either  with  or  without 
a  common  cause  of  quarrel,  or  do  a  lawful 
act  in  a  violent  or  tumultuous  manner." 
Com.  V.  Martin,  7  Pa.  Dist.  219,  225,  9  Kulp 
69. 

"A  riot  is  ( 1 )  where  an  unlawful  assembly 
has  actually  begun  to  execute  the  purpose  for 
which  it  is  assembled,  by  a  breach  of  the  peace 
and  to  the  terror  of  the  public;  or  (2)  where 
a  lawful  assembly  has  formed  and  proceeded 
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given  to  it  in  ordinary  usage. ^  It  has  no  technical  import,  as  distinguished  from  its 
signification  when  used  in  the  every-day  affairs  of  hfe.^  However,  riots  present 
such  diverse  elements  that  neither  a  general  definition  nor  the  commonly  accepted 
common-law  definition  ^  could  enumerate  all  the  distinguishing  characteristics  of 
every  such  offense  without  being  so  lengthy  as  to  be  obscure  in  meaning. 

B.  Statutory  Provisions.  Many  of  the  states  and  territories  have,  by 
statute,  either  defined  the  offense  of  riot  or  provided  a  specific  penalty  therefor.^ 


to  execute  an  unlawful  purpose  to  the  terror 
of  the  people,  although  they  had  not  that 
purpose  when  they  assembled."  Clark  Elem. 
L.  119. 

2.  Spring  Garden  Ins.  Co.  V.  Imperial  To- 
bacco Co.,  (Xy.  1909)  116  S.  W.  234,  236. 

Common-law  definition  has  been  approved 
in  Dupin  i\  Mutual  Ins.  Co.,  5  La.  Ann.  482; 
State  V.  Snow,  18  Me.  346;  Com.  v.  Gibney,  2 
Allen  (Mass.)  150;  State  v.  Hughes,  72  N.  C. 
25;  State  f.  Stalcup,  23  N.  C.  30,  35  Am. 
Dec.  732;  Lycoming  F.  Ins.  Co.  v.  Schwenk, 
95  Pa.  St.  89,  40  Am.  Rep.  629;  Aron  i;. 
Wausau,  98  Wis.  592,  74  N.  W.  354,  40 
L.  R.  A.  733.  See  also  cases  cited  supra, 
note  1. 

Bishop's  definition  is  "  such  disorderly  con- 
duct in  three  or  more  assembled  persons,  ac- 
tually accomplishing  an  object,  as  is  calcu- 
lated to  terrify  others."  2  Bishop  Cr.  L. 
§  1143  [quoted  in  Spring  Garden  Ins.  Co.  v. 
Imperial  Tobacco  Co.,  (Ky.  1909)  116  S.  W. 
234,  236;  Marshall  v.  Buffalo,  50  N.  Y.  App. 
Div.  149,  153,  64  N.  Y.  Suppl.  411;  People  r. 
O'Loughlin,  3  Utah  133,  147,  1  Pac.  653]. 

As  used  in  the  Gen,  Mun.  L,  c.  17,  §  21, 
making  a  city  liable  for  "  property  destroyed 
by  riot,"  which  act  was  passed  before  riot 
was  made  a  statutory  crime,  the  word  is  to 
be  construed  as  having  its  common-law  mean- 
ing. Marshall  v.  Buffalo,  50  N.  Y.  App.  Div. 
149,  153.  64  N.  Y.  Suppl.  411. 

3.  Spring  Garden  Ins.  Co.  v.  Imperial  To- 
bacco Co.,  (Ky.  1909)  116  S.  W.  234, 
236. 

"  Riot,"  as  used  in  a  life  policy,  wherein 
it  is  provided  that  the  policy  shall  be  void  if 
the  insured  die  by  means  of  any  riot,  means 
where  three  or  more  persons  actually  do  some 
unlawful  act,  either  with  or  without  a  com- 
mon cause.  Spruill  i*.  North  Carolina  Mut. 
L.  Ins.  Co.,  46  N.  C.  126,  127. 

"  Riot  is  practically  synonymous  with 
mob "  in  legal  usage.  Marshall  v.  Buffalo, 
50  K  Y.  App.  Div.  149,  153,  64  N.  Y.  Suppl, 
411.    See  27  Cyc.  812. 

"  Mob  violence  "  defined  see  29  Cyc.  813. 

"  Brawls  "  defined  see  5  Cyc.  996.' 

A  "  rioter "  has  been  defined  as  "  he  who 
inflames  people's  minds,  and  induces  them  by 
violent  means  to  accomplish  an  illegal  object." 
Spies  V.  People,  122  111.  1,  198,  12  N.  E!  865, 
17  N.  E.  898,  3  Am.  St.  Rep.  320  [citing 
Reg.  ?;.  Sharpe,  3  Cox.  C.  C.  288], 

"  Riotous "  has  been  said  to  mean  "  par- 
taking of  tlio  nature  of  an  unlawful  assembly 
or  its  acts;  soditioun,  iniimliuous  "  (Webster 
Diet,  [quoted  in  Madisonville  r.  Bishop,  113 
Ky.  106,  109,  67  S.  W.  269,  23  Kv.  L.  Rep. 
2363,  57  L.  R.  A.  130])  ;  or  "violent"  (State 


V.  Kutter,  59  Ind.  572,  574).  In  a  popular 
sense,  it  means  "  wanton "  or  "  boisterous." 
State  V.  Kennan,  25  Wash.  621,  626,  66  Pac. 
62. 

"  Riotously  "  see  infra,  IV,  B,  5. 

4.  In  State  v.  Brazil,  Rice  (S.  C.)  257,  260, 
the  court  commenting  upon  the  definition  of 
Hawkins  says :  "  This  partakes  of  the  im- 
perfections of  all  definitions,  and  a  correct 
idea  of  the  offence  is  only  to  be  obtained  by 
analysing  the  cases  which  have  been  decided." 
See  also  Marshall  v.  Buffalo,  50  N.  Y.  App. 
Div.  149,  64  N.  Y.  Suppl.  411;  People  r. 
Judson,  11  Daly  (N.  Y.)  1;  In  re  Charge  to 
Grand  Jury,  4  Pa.  L.  J.  29 ;  State  v.  Connolly, 
3  Rich.  (S.  C.)  337;  State  v.  Brooks,  1  Hill 
(S.  C.)  361;  State  v.  Cole,  2  McCord  (S.  C.) 
117;  Reg.  v.  Cunninghame,  16  Cox  C.  C.  420: 
Rex  V.  Hughes,  4  C.  &  P.  373,  19  E.  C.  L. 
560. 

5.  See  Alaska  Pen.  Code,  §  111;  Ariz.  Pen. 
Code,  §  369;  Ark.  Dig.  St.  §  2024;  Cal.  Pen. 
Code,  §  404;  Mill  Annot.  St.  Colo.  p.  927. 
§  1310;  Conn.  Gen.  St.  §  1277;  Del.  Annot. 
Rev.  Code,  p.  923,  c.  127,  §  17;  Ga.  Cr.  Code, 
§  354;  Hawaii  Rev.  Laws,  §  3075;  Idaho  Pen. 
Code,  §  4769;  Starr  &  C.  Annot.  St.  111. 
p.  1346,  par.  416;  Burns  Suppl.  (1905)  St. 
Ind.  §  2083;  Iowa  Code,  §  5031;  Kan.  Gen.  St. 
§  2354;  La.  Rev.  Laws,  p.  244;  Me.  Rev.  St. 
p.  926,  §  2;  Minn.  Rev.  Laws.  §  5014;  Mo. 
Annot.  St.  (1906)  §§  2129,  2130;  :\[ont.  Pen. 
Code,  §  741;  Nebr.  Annot.  St.  §  2080:  Xev. 
Comp.  Laws,  §  4760;  N.  M,  Comp.  Laws, 
§  1393;  N".  Y.  Pen.  Laws,  §  2090:  Wadhams 
Consol.  Laws  N.  Y.  (1909)  p.  2964;  X.  D. 
Rev.  Codes,  §  9081;  Ohio  Rev.  St.  §  6893; 
Okla.  Rev.  St.  §  2374;  Oreg.  Annot.  Codes 
&  St.  §  1913;  Porto  Rico  Pen.  Code  (1902), 
§  359;  S.  D.  Pen.  Code,  §  491;  Tex.  Pen. 
Code,  arts.  299,  315;  Utah  Rev.  St.  §  4301; 
Vt.  St.  §§  5036,  5037;  Wash.  Code  &  St. 
§  1073;  Wyo.  Rev.  St.  S  5047. 

Riot  is  not  a  statutory  crime  in  some 
states,  but  may  be  punished  a'=?  a  common- 
law  offense.  See  Miss.  Code  (1906),  1525, 
1526;  N.  J.  Gen.  St.  p.  1083,  §  192;  X".  C. 
Rev.  (1905)  §  3293;  R.  I.  Gen.  Laws,  p.  1013,  • 
§  1  ;  Va.  Code  (1904).  §§  3774.  3881;  W.  Vo, 
Const,  art.  8,  §  21.  See  also  Green  v.  State. 
109  Ga.  536,  3o  S.  E.  97;  Prince  r.  State.  30 
Ga.  27:  Cherrvvale  v.  TTa\\nuan.  (Kan.  1900^ 
101  Pao.  994;"  :Marshall  r.  Buffalo.  50  X.  Y. 
App.  Div.  149,  64  N.  Y.  Suppl.  411;  Sim- 
mons r.  Torritorv,  11  Gkla.  574,  69  Pac. 
787:  State  r.  Page,  15  S.  D.  613,  01  X.  W. 
313;  Blackwell  f.  State.  30  Tex.  App.  672, 
IS  S.  W.  676;  People  r.  O'Loughlin,  3  Ttah 
133,  1  Pac.  653:  Aron  r.  Waiiaau.  98  Wis. 
592,  74  N.  W.  354,  40  L.  R.  A.  733. 

[I,  B] 
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These  riot  statutes  are  based  upon  the  common-law  crime  and  require  the  applica- 
tion of  general  rules  of  construction.^ 

C.  Distinguished  From  Other  Offenses.  Riot/  rout,^  and  unlawful 
assembly  ^  are  kindred  offenses,  and  the  greater  includes  the  less;  yet  the  several 
offenses  are  clearly  distinguishable  each  from  the  others.^^  It  is  apparent  from 
the  definition  given  that  riot  is  an  offense  distinct  from  affray/^  insurrection/* 
treason/^  or  trespass/^ 

II.  Nature  and  Characteristics  of  the  Offense. 
A.  Acts  Constituting  the  Offense  in  General.    The  violent  and  turbulent 

enterprises  of  bodies  of  men     have  uniformly  been  considered  as  dangerous  to 


6.  See  cases  cited  supra,  notes  1,  2. 

A  statutory   definition  frequently  omits 

parts  of  the  common-law  definition.  Cherry- 
vale  V.  Hawman,  (Kan.  1909)  101  Pac.  994, 
995. 

Meaning  "  force  and  violence  "  in  the  Utah 
act  defining  riot  see  People  v.  O'Loughlin;  3 
Utah  133,  1  Pac.  653. 

Meaning  of  "  public  peace "  in  the  Utah 
statute  defining  riot  see  People  v.  O'Lough- 
lin, 3  Utah  133,  1  Pac.  653. 

7.  Riot  defined  see  supra,  I,  A. 

8.  A  rout  is  "  where  three  or  more  meet  to 
do  an  unlawful  act  upon  a  common  ground, 
.  .  .  and  make  some  advances  towards  it " 

(Blackstone  Comm.  {quoted  in  People  v. 
Judson,  11  Daly  (N.  Y.)  1,  56])  ;  "a  tumul- 
tuous meeting  of  three  or  more  persons  upon 
some  common  purpose,  to  do  an  unlawful  act, 
making  some  motion  towards  its  execution " 

(State  f.  Sumner,  2  Speers  (S.  C.)  599,  600, 
42  Am.  Dec.  387);  "an  assembly  moving 
forward  towards  the  execution  of  its  unlaw- 
ful design"  (Follis  v.  State,  37  Tex.  Cr. 
535,  40  S.  W.  277  [quoting  Hawkins  P.  C. 
c.  65,  §  9] )  ;  an  imlawful  assembly  M'hich 
has  made  a  motion  toward  the  execution  of 
the  common  purpose  of  the  persons  assem- 
bled" (Clark  Elem.  L.  119). 

9.  An  unlawful  assemblage  is  "  when  three 
or  more  persons  assemble  themselves  together 
to  do  an  unlawful  act  .  .  .  and  fail  with- 
out doing  it,  or  making  any  motion  towards 
it."  Blackstone  Comm.  [quoted  in  People  v. 
Judson,  11  Daly  (N.  Y.)  1,  56].  See  also 
Unlawful  Assembly. 

10.  State  V.  Brazil,  Rice  (S.  C.)  257,  258; 
Hawhins  P.  C.  c.  65,  §  9  [quoted  in  Follis 
v.  State.  37  Tex.  Cr.  535,  537,  40  S.  W. 
277]. 

"  Three  allied  disturbances  of  the  public 

peace  "  see  Hawkins  P.  C.  c.  65,  §  9  [quoted 
in  Follis  v.  State,  37  Tex.  Cr.  535,  537,  40 
S.  W.  277]. 

11.  State  v.  Sumner,  2  Speers  (S.  C.) 
599,  42  Am.  Dec.  387;  Hawkins  P.  C.  c.  65, 
§  9  [quoted  in  Follis  v.  State,  37  Tex.  Cr. 
535,  537,  40  S.  W.  277]. 

At  common  law,  if  the  parties  assemble  in 
a  tumultuous  manner,  and  actually  execute 
their  purpose  with  violence,  it  is  a  riot; 
but  if  they  merely  meet  upon  a  purpose, 
which,  if  executed,  would  make  them  rioters, 
and,  having  done  nothing,  they  separate  with- 
out carrying  their  purpose  into  effect ,  it  is 
an  unlawful  assemblv.    Rex  V.  Birt,  5  C.  &  P. 


154,  24  E.  C.  L.  501 ;  Rex  v.  Pugh,  Holt  K.  B. 
636,  90  Eng.  Reprint  1251. 

Apt  illustration  of  distinctions. —  "  If  three 
or  more  persons  meet  together  for  the  pur- 
pose of  beating  another  who  lives  a  mile 
oft',  there  is  an  unlawful  assembly.  While 
they  are  on  the  road  to  carry  out  the  pur- 
pose, there  is  a  rout.  Where  they  make 
the  attack  and  beat  him,  there  is  a  riot." 
Clark  Elem.  L.  119.  See  also  State  v. 
Sumner,  2  Speers  (S.  C.)  599,  42  Am.  Dec. 
387;  Follis  V.  State,  37  Tex.  Cr.  535,  40 
S.  W.  277. 

An  unlawful  assembly  must  precede  the 
unlawful  acts  which  complete  the  ofi'ense  of 
riot.    State  v.  Hughes,  72  N.  C.  25. 

"An  unlawful  assembly  is  a  distinct  offense 
at  common  law,  and  if  persons  assemble  for 
a  purpose  which,  if  executed,  would  consti- 
tute a  riot,  but  separate  without  carrying  out 
their  purpose,  their  acts  constitute  an  un- 
lawful assembly."  State  v.  Stephanus,  ( Oreg. 
1909)  99  Pac' 428. 

What  degree  of  execution  of  their  purpose 
will  convert  a  rout  into  a  riot  it  may  often 
be  difficult  to  determine.  State  v.  Sumner, 
2  Speers  (S.  C.)   599,  42  Am.  Dec.  387. 

12.  See  supra,  I,  A. 

13.  See  2  Cyc.  42  note  8.    An  unlawful 

assembly,  riotously  and  tumultuously  dis- 
turbing the  selectmen  of  a  town  in  the  exer- 
cise of  their  duty  on  a  public  day  and  in 
a  public  place  and  obstructing  the  inhabit- 
ants of  the  town  in  the  use  of  their  con- 
stitutional privilege  of  election  is  a  riot, 
and  not  an  afi'rav.  Com.  v.  Runnels,  10 
Mass.  518,  6  Am.  Dec.  148. 

14.  See  Insureection,  22  Cyc.  1452  note  2. 

15.  Aron  v.  Wausau,  98  Wis.  592,  74  K  W. 
354,  40  L.  R.  A.  733.    See  also  Treason. 

"Riot,  insurrection,  and  civil  commotion" 
were  held  to  import  occasional  local  or  tem- 
porary outbreaks  of  unlawful  violence,  which, 
though  temporarily  destructive  in  their  ef- 
fects, did  not  rise  to  the  proportions  of 
organized  rebellion  against  the  government. 
Boon  V.  Mtr\SL  Ins.  Co.,  40  Conn.  575, 
584. 

16.  Com.  V.  Runnels,  10  Mass.  518,  520,  6 
Am.  Dec.  148  [quoted  in  People  v.  O'Lough- 
lin, 3  Utah  133,  147,  1  Pac.  653],  where  it 
is  said:  "To  disturb  another  in  the  enjoy- 
ment of  a  lawful  right  is  a  trespass;  and  if 
it  is  done  by  numbers  unlawfully  combined, 
the  same  act  is  a  riot." 

17.  Unlawful  assembly  is  a  necessary  ele- 
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the  rights  of  other  citizens. Thus  where  a  band  of  persons  makes  an  uproar 
and  displays  arms/^or  makes  an  assault  accompanied  with  loud  threats  and  threat- 
ening display  of  force/^  or  forcibly  destroys  the  property  of  another,-'  a  riot  may 
be  committed;  often  in  combination  with  another  offense.  Civil  officers  may 
commit  a  riot  by  a  digression  from  the  line  of  duty.^^  Mischief  makers  may 
become  rioters  while  indulging  in  a  charivari, or  in  holiday  celebrations.^^  Intimi- 
dating civil  officers  may  constitute  a  riot     and  so  may  the  coercion  of  work- 


ment  of  a  riot.  State  v.  Hughes,  72  N.  C. 
25. 

18.  Com.  V.  Cribs,  Add.  (Pa.)  277;  Hig- 
gins  V.  Minaghan.  78  Wis.  602,  47  N.  W. 
941,  23  Am.  St.  Rep.  428,  11  L.  R.  A.  138. 

Evidence  to  establish  riot  see  infra,  VI. 

Kicking  a  foot  ball  in  a  town,  although  an 
amusement,  when  accompanied  by  circum- 
stances of  noise  and  timiult,  such  as  were 
calculated  to  excite  terror  and  alarm  among 
the  inhabitants  of  the  town,  was  said  to  be 
a  riot.  2  Chitty  Cr.  L.  494  {cited  in  State 
V.  Brazil,  Rice  (S.  C.)  257,  261]. 

19.  Com.  V.  Armstrong,  11  Phila.  (Pa.) 
656,  holding  that  the  arming  of  men,  to  the 
number  of  three  or  more,  with  guns,  in 
organized  force,  in  a  peaceful  neighborhood, 
to  the  terror  of  the  citizens,  is  riot. 

Where  three  men  in  front  of  a  house  at 
night  curse  and  threaten  the  occupant  in 
loud  voices,  repeatedly  firing  a  gun,  thereby 
greatly  frightening  him  and  the  members 
of  his  family,  each  participating  in  such  con- 
duct, they  are  all  guiltv  of  riot.  Lewis  v. 
State,  2  Ga.  App.  659,  58  S.  E.  1070. 

20.  Georgia.—  Stafford  v.  State,  93  Ga.  207, 

19  S.  E.  50  (holding  that  where  defendant 
and  another  assaulted  the  complaining  wit- 
ness under  circumstances  indicating  a  pre- 
vious agreement  to  use  violence,  a  convic- 
tion for  riot  is  justified)  ;  Stokes  v.  State, 
73  Ga.  816  (holding  that  the  fact  that  more 
than  two  persons  with  common  intent  to 
force  another  to  divide  fish  caught  by  all, 
in  a  certain  way,  ran  him  off  into  a  yard, 
pursuing  .him  with  brickbats  tumultuously 
to  his  home,  make  a  riot)  ;  Jacobs  v.  State, 

20  Ga.  839  (holding  that  where  the  evidence 
established  that  defendant  cursed  and  swore 
and  threatened  to  whip  a  person  on  the 
public  highway,  abusing  him  in  the  most  vio- 
lent manner,  and  raising  their  sticks  over 
his  head  within  striking  distance,  a  riot 
w^as  committed ) . 

Illinois. —  Logg  v.  People,  92  111.  598,  hold- 
ing that  proof  that  A  and  B,  while  endeavor- 
ing to  prevent  C  and  D  from  fighting,  wore 
struck,  A  by  C,  and  B  by  D,  and  that  C 
and  D  acted  together  in  such  striking,  is 
prima  facie  evidence  of  a  riot  on  the  part 
of  C  and  D. 

Indiana. —  Kiphart  i\  State,  42  Tnd.  273 
(holding  that  where  defendants  did  do  an 
unlawful  act  by  touching,  striking,  and  boat- 
ing a  person  in  a  rough  and  insolent  and 
angry  manner,  and  threatening  two  others, 
all  in  a  riotous  and  tumultuous  manner, 
these  acts  constitute  a  riot)  ;  State  r.  Acra, 
2  Ind.  App.  384,  28  N.  E.  570  (liolding  that 
where  persons  in  a  riotous,  tumultuous,  and 
violent  manner  attempt  to  commit  a  violent 


injury  on  the  person  of  another,  violently 
threatening  to  beat,  cut,  and  shoot  him,  the 
o/f ense  is  riot ) . 

New  Hampshire.— St8ite  v.  Russell,  45  N.  H. 
83,  holding  that  an  assault  upon  one,  com- 
mitted tumultuously  by  a  number  of  per- 
sons, is  a  riot. 

South  Carolina. —  State  v.  Jackson,  1 
Speers  13. 

Texas. —  McKinney  v.  State,  (Cr.  App 
1902)  68  S.  W.  176,  holding  that  where  per- 
sons assemble  for  the  purpose  and  with  the 
intent  of  violently  beating,  bruising,  and  in- 
juring another  person,  and  actually  carried 
out  that  purpose,  this  constitutes  riot. 

An  assault  committed  by  three  or  more 
with  a  preconceived  intent  has  been  held  to 
constitute  a  riot.  People  v.  White,  55  Barb. 
(N.  Y.)  606  laffirmed  in  32  N.  Y.  465]. 

21.  Lycoming  F.  Ins.  Co.  v.  Schwenk,  95 
Pa.  St.  89,  96,  40  Am.  Rep.  629,  holding  that 
where  a  breaker  at  a  coal  mine  was  '  set 
afire  at  night  by  a  party  of  men,  who  fired 
a  number  of  shots,  drove  the  watchman  away, 
and  then  burned  the  breaker,  there  was  riot. 

Five  masked  men,  forcibly  breaking  at  night 
into  a  dwelling-house,  and  compelling  the 
occupant  to  vacate,  under  threats  of  personal 
violence,  and  then  burning  the  building,  con- 
stitutes a  riot,  within  the  meaning  of  a  fire 
insurance  policy  stipulating  against  loss  or 
damage  bv  fire  caused  bv  riot,  etc.  Germania 
F.  Ins.  Co.  V.  Deckard,'  3  Ind.  App.  361,  28 
N.  E.  868. 

22.  Darst  v.  People,  51  111.  286,  2  Am. 
Rep.  301. 

So  an  officer  holding  an  execution  cnn- 
not  break  down  the  doors  of  an  outbuild- 
ing, without  a  previous  demand  and  refusal 
to  open  them,  and  if  he  does  he  may  be  guilty 
of  riot.    Douglass  v.  State,  6  Yerg.  (Tenn.)  525. 

If  a  sheriff  and  posse,  on  the  way  to  take 
a  felon,  turn  aside  and  attack  a  peaceable 
unoffending  citizen,  both  the  sheriff  and  posse 
would  be  guiltv  of  riot.  State  r.  Cole.  2 
McCord  (S":  O'  117. 

23.  State  v.  Brown,  69  Ind.  95.  35  Am. 
Rep.  210. 

24.  IMadisonville  r.  Bishop.  113  Kv.  106. 
67  S.  W.  269,  23  Ky.  L.  Rep.  2363,  57  L.  R.  A. 
130,  holding  that  where  one  thousand  people 
wore  assembled  in  the  main  street  of  a  city 
celebrating  Christinas  by  obstructing  trallio 
and  discharging  bombs  and  skyrockots  and 
other  missiles,  loaded  with  powerful  explo- 
sives, at  ]irivate  property.  en<langoving  life 
antl  ]irevonting  the  use  of  the  stroet  for 
business,  suoh  conduct  was  riotous.  But  com- 
pare Avon  r.  Wausau,  OS  Wis.  592.  74  N.  W. 
3r)4.  40  L.  R.  A.  733. 

25.  Green  r.  State,  109  Ga.  536.  35  S.  E. 
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men.^^  Malicious  mischief,^^  night  disorders,^^  pole-raising  and  prize-fights  ^  may 
also  become  riots.  The  forcible  appropriation  of  property  is  an  act  of  riotous  ten- 
dency,^^  while  pubhc  meetings  are  prolific  sources  of  this  offense.  A  disturbance 
-  at  a  theater  may  result  in  riot  and  an  act  of  trespass  is  often  accompanied 
by  it.^* 


97  (holding  that  where  a  number  of  per- 
sons, some  bearing  deadly  weapons  exposed 
to  view,  suddenly  congregated  for  the  pur- 
pose of  preventing  the  removal  of  a  prisoner 
from  jail,  and  acted  in  an  exciting  manner, 
talking  loudly,  ran  about  from  place  to  place 
and  made  use  of  threatening,  profane,  and 
violent  language  thereby  intimidating  the 
sheriff  and  his  posse  and  actually  prevent- 
ing the  removal  of  the  prisoneu,  a  conviction 
for  riot  was  authorized)  ;  U.  S.  v.  Stewart, 
27  Fed.  Cas.  No.  16,401a,  2  Hayw.  &  H.  280 
(holding  that  three  or  more  persons  who  act 
in  concert,  by  prior  arrangement,  in  a  vio- 
lent and  turbulent  manner,  in  opposing  the 
mayor  in  keeping  the  polls  open  and  pre- 
serving the  peace  on  election  day,  are  guilty 
of  riot ) . 

An  assault  upon  and  the  beating  of  peace 
officers  in  a  tumultuous  manner,  but  without 
terrifying  others,  is  held  to  be  riot  in  State 
V.  Sims,  16  S.  C.  486.  See  also  State  v. 
Seeley,  (Oreg.  1908)  94  Pac.  37,  construing 
the  Oregon  statute. 

26.  People  v.  O'Loughlin,  3  Utah  133,  1 
Pac.  653. 

27.  State  v.  Alexander,  7  Rich.  (S.  C.)  5. 

28.  Com.  V.  Cribs,  Add.  (Pa.)  277. 

Thus  where  a  band  of  men,  consisting  of 
eight  or  ten  persons,  disguised,  paraded  at 
night  through  the  streets  of  a  town,  armed 
with  guns  or  pistols,  or  both,  and  marched 
backwards  and  forwards  through  the  streets, 
shooting  guns  and  blowing  horns,  to  the  ter- 
ror and  alarm  of  the  inhabitants,  they  were 
guilty  of  a  riot.  State  v.  Brazil,  Eice  (S.  C.) 
257,  258. 

29.  Com.  v.  Morrison,  Add.  (Pa.)  274. 

30.  State  r.  Sumner,  2  Speers  (S.  C.)  599, 
42  Am.  Dec.  387. 

About  one  thousand  spectators  were  assem- 
bled at  a  prize-fight.  A  magistrate  went  to 
the  place  and  forbade  the  fight.  A  person 
in  the  crowd  insisted  that  the  fight  should 
proceed  and  the  magistrate  attempted  to  ar- 
rest him,  whereupon  a  tumult  arose  and  a 
forcible  rescue  was  accomplished.  The 
rescuers  were  convicted  of  riot.  Rex  v.  Bil- 
lingham,  2  C.  &  P.  234,  31  Rev.  Rep.  665, 
12  E.  C.  L.  545. 

31.  State  V.  Simpson,  12  N.  C.  504. 

32.  See  cases  cited  infra,  this  note. 

Thus  where  a  call  of  a  public  meeting  is 
addressed  exclusively  to  persons  favorable 
to  its  objects,  the  interference  of  individuals 
hostile  to  its  proceedings,  and  the  breaking 
up  and  dispersion  of  the  meeting  by  them,  is 
a  riot  of  a  flagrant  kind.  Com.  v.  Daley,  4 
Pa.  L.  J.  150.  So  where  three  or  more  per- 
sons by  agreement  go  to  a  church  where  di- 
vine service  is  to  be  performed,  and  laugh  and 
talk  during  the  performance  of  the  same  in  a 
manner  which  might  be  excusable  in  a  tavern, 
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and  in  so  doing  manifest  determination  to 
resist  by  force  any  effort  that  may  be  made 
to  remove  them,  or  prevent  their  so  doing, 
they  are  gtiilty  of  riot.  Com.  v.  Dupuy, 
Brightly  (Pa.)  44.  And  where  a  public 
meeting  is  called  to  concert  measures  for 
the  relief  of  certain  persons  in  custody,  and 
a  magistrate,  fearing  a  disturbance,  posts  a 
notice  to  the  effect  that  the  meeting  will  not 
be  permitted;  and  the.  police,  under  such  a 
notice,  attempt  to  prevent  such  an  assembly 
and  three  or  more  persons  attempt  to  break 
through  the  cordon  of  police  to  reach  the 
place  of  assembly,  such  an  attempt  has  been 
held  to  constitute  a  riot.  Reg.  "c.  Cunning- 
hame,  16  Cox  C.  C.  420. 

33.  People  v.  Judson,  11  Daly  (N.  Y.)  1. 
Hissing  actor. —  If  a  body  of  men  go  to  the 

theater  with  the  settled  intention  of  hissing 
an  actor  and  thereupon  effect  this  object 
by  tumult  and  disorder  they  are  guilty  of 
riot.  Clifford  t.  Brandon,,  2  Campb.  358,  366. 
11  Rev.  Rep.  731. 

34.  Indiana. —  Where  four  persons  vio- 
lently and  unlawfully  burst  open  an  outer 
door  of  a  dwelling-house  and  then  and  there 
tear  down  and  carry  off  one  of  the  window 
shutters,  accompanying  these  acts  by  throw- 
ing missiles  against  the  house,  a  riot  is  com- 
mitted.   State  V.  Scaggs,  6  Blackf.  37. 

Nebraska. —  Defendants,  four  in  number, 
with  force  and  violence,  through  a  window, 
entered  a  dwelling-house  on  premises  belong- 
ing to  one  of  them,  but  lawfully  in  the  pos- 
session of  another,  and  removed  the  goods  of 
the  occupant  therefrom.  It  was  held  that 
they  were  properly  convicted  of  an  offense 
under  Cr.  Code,  §  26,  which  provides  that 
"  if  three  or  more  persons  shall  assemble 
together  with  intent  to  do  any  unlawful 
act  with  force  and  violence  against  the  per- 
son or  property  of  another  .  .  .  and  shall 
make  any  movement  or  preparation  therefor," 
they  shall  be  fined,  etc.  Meese  v.  State,  15 
Nebr.  558,  560,  20  N.  W.  33. 

Virginia. —  The  upper  part  of  a  house,  used 
as  a  sleeping  apartment  for  a  family,  and 
the  lower  part,  used  as  a  store  on  one  side 
and  a  dining-room  for  the  family  on  the 
other  side,  is  a  dwelling-house  within  the 
meaning  of  Code,  c.  195,  §  6,  relating  to 
rioters,  and  the  breaking  of  a  window,  and 
the  breaking  open  of  the  front  door  of  the 
house  by  splitting  a  panel  and  removing  the 
bar  with  which  it  was  fastened,  is  sufficient 
to  bring  the  guilty  parties  within  the  stat- 
ute.   Samanni  v.  Com.,  16  Gratt.  (Va.)  543. 

United  States. — An  assemblage  for  the  pur- 
pose of  seizing  a  man  without  lawful  author- 
ity, executed  by  tumultuously  surrounding 
his  house,  and  entering  it,  is  a  riot.  U.  S. 
V.  Fenwick,  25  Fed.  Cas.  No.  15,086,  4 
Cranch  C.  C.  675. 
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B.  Number  of  Persons  Necessary.  The  common-law  rule  requires  that 
three  or  more  persons  must  act  together  in  committing  the  offense/^  and  most 
of  the  statutes  defining  riot  provide  that  the  offense  cannot  be  committed  by  less 
than  three  persons ;  but  a  number  of  states  and  territories,  in  their  riot  statutes, 
fix  the  minimum  number  of  persons  at  two.^^  One  state  makes  the  number 
depend  upon  whether  arms  are  carried. 

C.  Purpose  of  Original  Assembly  —  l.  May  Be  Lawful.  It  is  not  neces- 
sary that  the  riotous  violence  should  have  been  premeditated  by  the  assembled 
perpetrators;^^  therefore  the  original  assembly  may  have  been  by  accident  or 
for  a  lawful  purpose. To  this  view  there  is  a  dissenting  opinion;  but  it  seems 
to  be  based  on  an  erroneous  idea  of  what  had  been  the  English  rule,^^  the  early 
English  cases  holding  that  where,  in  a  lawful  assembly,  a  sudden  fray  happens 


England. —  Defendants  were  copyholders 
who  claimed  a  right  of  common  in  certain 
fields  after  harvest.  Being  kept  out  by  in- 
closures,  they  proceeded  to  pull  these  down, 
although  forbidden  to  do  so.  An  informa- 
tion for  riot  was  granted  on  these  facts. 
Rex  V.  Wyvill,  7  Mod.  286,  87  Eng.  Reprint 
1245. 

See  42  Cent.  Dig.  tit.  "Riot,"  §  2. 

35.  Alabama. —  Thompson  v.  State,  106 
Ala.  67,  17  So.  512. 

Florida. — Ammons  v.  State,  9  Fla.  530. 
Kentucky. —  White  v.  Qom.,  10  Bush  557. 
Maryland. —  Beard  v.  State,  74  Md.  130,  21 
Atl.  700. 

Massachusetts. —  Com.  v.  Gibney,  2  Allen 
150. 

Michigan. —  Stout  v.  Keyes,  2  Dougl.  184, 
43  Am.  Dec.  465. 

New  Hampshire. — State  v.  Russell,  45  N.  H. 
83. 

Pennsylvania. —  Shouse  v.  Com.,  5  Pa.  St. 
83;  Com.  v.  Dupuy,  Brightly  44. 

South  Carolina. —  State  v.  Jackson,  1 
Speers  13. 

Tennessee. —  State  v.  Allison,  3  Yerg.  428. 

United  States. —  U.  S,  v.  Fenwick,  25  Fed. 
Cas.  No.  15,086,  4  Cranch  C.  C.  675;  U.  S.  v. 
Stewart,  27  Fed.  Cas.  No.  16,401a,  2  Hayw. 
&  H.  280. 

England. —  Reg.  v.  Cunninghame,  16  Cox 
C.  C.  420;  Reg.  V.  Ellis,  Holt  K.  B.  636,  90 
Eng.  Reprint  1252;  Rex  v.  Sudbury,  12  Mod. 
262,  88  Eng.  Reprint  1309,  2  Salk.  593,  91 
Eng.  Reprint  502. 

See  42  Cent.  Dig.  tit.  "Riot,"  §  4. 

Illustration. —  "  By  the  common  law,  where 
three  persons  are  together  for  a  common, 
unlawful  purpose,  and  acting  in  concert,  it 
is  not  necessary,  to  constitute  a  riot,  that 
all  should  do  some  physical  act.  It  is 
enough,  if  two,  or  perhaps  one,  does  the  un- 
lawful deed,  if  the  other  be  aiding,  assisting 
and  abetting.  He  becomes  an  actor  by  aid- 
ing and  abetting.  Suppose  one  actually  pulls 
down  a  building,  while  the  other,  two  stand 
by  to  watcli  and  keep  others  ofl",  they  be- 
come participators  in  the  act."  State  v. 
Straw,  33  Me.  554,  556,  construing  the  pro- 
visions of  Me.  Rev.  St.  c.  159,  §  3. 

36.  See  statutes  cited  supra,  note  5.  See 
also  Marshall  r.  Buffalo,  50  N.  Y.  A  pp. 
Div.  149,  64  N.  Y.  Suppl.  41 1 ;  State  r.  Mizis, 
48  Orcg.   165,  85   Pac.  Gil,  80  Pac.  361; 
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Aron  V.  Wausau,  98  Wis.  592,  74  IS.  W. 
354,  40  L.  R.  A.  733. 

37.  See  Ariz.  Pen.  Code,  §  369;  Cal.  Pen. 
Code,  §  404;  Mills  Annot.  St.  Colo.  p.  927, 
§  1310;  Ga.  Cr.  Code,  §  354;  Ida.  Pen.  Code, 
§  4769;  Starr  &  C.  St.  111.  p.  1346,  par.  416; 
Mont.  Pen.  Code,  §  741;  Nev.  Comp.  Laws, 
§  4760;  Porto  Rico  Pen.  Code,  §  359;  Utah 
Rev.  St.  §  4301.  See  also  Dixon  v.  State, 
105  Ga.  787,  31  S.  E.  750;  Prince  v.  State, 
30  Ga.  27;  Croy  v.  State,  4  Ga.  App.  457, 
61  S.  E.  847;  Stanfield  v.  State.  1  Ga.  App. 
532,  57  S.  E.  953;  People  v.  6'Loughlin,  3 
Utah  133,  147,  1  Pac.  653. 

A  riot  cannot  be  committed  by  one  person 
alone.  People  v.  O'Loughlin.  3  Utah  133, 
147,  1  Pac.  653. 

38.  La.  Rev.  Laws,  p.  244,  where  "  three 
armed  or  ten  unarmed "  is  the  language  em- 
ployed. 

39.  il/ame.— State  v.  Snow,  18  Me.  346. 
Neio  York. —  People  v.  Judson,  11  Daly  1. 
South  Carolina. —  State  v.  Cole,  2  McCord 

117.  .. 

United  States.— -V.  S.  v.  Peaco,  27  Fed. 
Cas.  No.  16,018,  4  Cranch  C.  C.  601. 

England.— 'Reg.  v.  Ellis,  Holt  K.  B.  636, 
90  Eng.  Reprint  1252. 

See  42  Cent.  Dig.  tit.  "Riot,"  §  3. 

40.  Maine.—  State  v.  Snow,  18  Me.  346. 
Massachusetts. — Com.  v.  Runnels.  10  Mass. 

518,  6  Am.  Dec.  148. 

Neio  York. —  Solomon  v.  Kingston,  24  Hun 
562  [affirmed  in  96  N.  Y.  65^]. 

Ohio. —  Champaign  Countv  r.  Church,  62 
Ohio  St.  318,  57  N.  E.  50,  78  Am.  St.  Rep. 
718,  48  L.  R.  A.  73S. 

Pennsylvania. —  Com.  v.  Cribs,  Add.  277. 

South  Carolina.—  State  r.  Cole,  2  McCord 
117. 

Texas. —  Blackwoll  r.  State.  30  Tex.  App. 
672,  IS  S.  W.  676. 

Wisconsin. —  State  r.  Dean.  71  Wis.  67 S.  38 
N.  W.  341. 

United  States. —  U.  S.  r.  :MeF:irland.  26 
Fed.  Cas.  No.  15,674.   1  Cranch  C.  C.  140. 

England. —  Rex  r.  Hubsoii.  East  P.  C.  258, 
Leach  C.  0.  7;  Reg.  r.  Ellis,  Holt  K.  B. 
636.  90  Eng.  Reprint  1252. 

Sec  42  Cent.  Dig.  tit.  "Riot.'"  §  3. 

41.  State  r.  Stalciip.  23  N.  C.  30.  35  Am. 
Dec.  732,  where  the  English  case  cited  (Rex 
r.  Birt.  5  C.  &  P.  154.  24  E.  C.  L.  501)  does 
not  bear  out  the  opinion. 

[II,  C,  I] 


1778    [34  Cyc] 


RIOT 


"between"  the  persons  assembled,  there  is  no  riot,  but  if  a  stranger  is  attacked,*^ 
or  the  assembly  was  originally  unlawful, a  riot  is  accomplished. 

2.  May  Be  Unlawful.  If  parties  assemble  unlawfully,  or  for  an  unlawful  pur- 
pose, and  execute  any  part  of  an  unlawful  purpose  with  violence,  such  acts  may 
make  a  riot.^* 

D.  Mutual  or  Common  Intent.  It  has  been  said  that  a  mutual  intent  to 
assist  one  another  against  any  who  shall  oppose  them"  is  an  element  of  the  offense 
of  riot.^^  But  it  seems  that,  while  this  specific  intention  may  be  held  by  rioters, 
it  is  not  in  general  essential  to  the  offense.^^  The  intention  which  is  generally 
an  element  of  the  offense  is  the  intent  to  join  in  or  encourage  the  acts  which  con- 
stitute the  riot,  namely,  the  assembly,  violence,  turbulence,  and  the  act  violently 
and  turbulently  performed. 


42.  -  Reg.  V.  Ellis,  Holt  K.  B.  636,  90  Eng. 
Reprint  1252. 

43.  AnonjTnous,  6  Mod.  43,  87  Eng.  Re- 
print 806. 

44.  Georgia. —  Fisher  v.  State,  78  Ga.  258. 
Indiana. —  State  v.  Scaggs,  6  Blackf.  37. 
lov:a. —  State  V.  Johnson,  89  Iowa  594,  57 

N.  W.  302. 

IS'elraska. —  Meese  v.  State,  15  Nebr.  558, 
20       W.  33. 

Isfew  Hampshire. —  State  v.  Batchelder,  5 
N.  H.  549. 

Virginia. —  Com.  v.  Kinney,  2  Va.  Cas.  139. 

United  States. —  U.  S.  v.  Fenwick,  25  Fed. 
Cas.  No.  15,086,  4  Cranch  C.  C.  675;  U.  S. 
V.  Peaco,  27  Fed.  Cas.  No.  16,018,  4  Cranch 
C.  C.  601. 

England.— Rex  v.  Birt,  5  C.  &  P.  154,  24 
E.  C.  L.  501. 

See  42  Cent.  Dig.  tit.  "Riot,"  §  3. 

45.  People  v.  Judson,  11  Daly  (N.  Y.)  1; 
In  re  Charge  to  Grand  Jury,  4  Pa.  L.  J. 
29;  State  v.  Connolly,  3  Rich.  (S.  C.)  337; 
State  V.  Cole,  2  McCord  (S.  C.)  117;  U.  S. 
V.  Fenwick,  25  Fed.  Cas.  No.  15,086,  4  Cranch 
C.  C.  675. 

46.  Georgia. — Jemley  v.  State,  121  Ga.  346, 
49  S.  E.  292. 

Massachusetts. —  Com.  v.  Berry,  5  Gray 
93. 

New  Hampshire. —  State  v.  Russell,  45 
N.  H.  83,  holding  that  intent  to  mutually 
assist  each  other  is  not  necessary. 

New  York. —  People  v.  Jusdon,  11  Daly  1. 

Pennsylvania. —  In  re  Charge  to  Grand 
Jury,  4  Pa.  L.  J.  29. 

United  K^tates.—U.  S.  v.  McFarland,  26  Fed. 
Cas.  No.  15,674,  1  Cranch  C.  C.  140,  where  it 
is  said:  "The  unlawful  act  is  evidence  of 
the  unlawful  intent." 

To  constitute  a  riot,  it  is  not  necessary 
that  the  violence  and  tumult  actually  com- 
mitted should  have  been  premeditated  by  three 
or  more  persons  assembled  with  intent  to 
commit  the  same,  nor  that  there  should  have 
been  promises  of  mutual  assistance,  before  or 
at  the  time  of  committing  the  actual  violence. 
U.  S.  V.  Peaco,  27  Fed.  Cas.  No.  16,018,  4 
Cranch  C.  C.  601.  If  defendants  assembled 
together  for  the  purpose  of  seizing  one  S  on 
account  of  insulting  expressions  they  had 
heard  he  had  used,  then  such  assembly,  agree- 
ing together  to  accomplish  such  object,  and 
their  attempting  to  execute  it  by  tumultu- 
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ously  surrounding  the  house,  and  entering  it 
with  intent  to  seize  him,  without  legal  au- 
thority therefor,  constituted  a  riot;  and  the 
jury  may  infer  the  intent  from  the  acts  done. 
U.  S.  V.  Fenwick,  25  Fed.  Cas.  No.  15,086, 
4  Cranch  C.  C.  675. 

"  It  would  be  endless,  as  well  as  superflu- 
ous, to  examine  whether  every  particular 
person  engaged  in  a  riot  was  in  truth  one  of 
tile  first  assembly,  or  had  a  previous  knowl- 
edge of  their  design."  In  re  Charge  to  Grand 
Jury,  4  Pa.  L.  J.  29,  32. 

"  The  concert  of  action  may  exist  in  the 
execution  of  the  act.  It  is  not  necessary  that 
the  parties  should  deliberate  before  hand,  that 
they  should  interchange  views  with  each  other 
before  commencing  the  execution  of  the 
design.  .  .  .  It  is  declared  by  Sir  William 
Blackstone,  that  a  riot  may  exist  with  or 
without  a  common  design."  People  v.  Judson, 
11  Dalv  (N.  Y.)  184. 

47.  Georgia.—  Hunter  v.  State,  127  Ga.  43, 
55  S.  E.  1044;  Baptist  v.  State,  109  Ga.  546, 
35  S.  E.  658;  Tripp  v.  State,  109  Ga.  489, 
34  S.  E.  1021;  Prince  v.  State,  30  Ga.  27; 
Stanfield  v.  State,  1  Ga.  App.  532,  57  S.  E. 
953. 

i¥ame.— State  v.  Snow,  18  Me.  346,  347, 
where  it  is  said :  "  Blackstone  defines  a  riot 
to  be,  w^here  three  or  more  actually  do  an  un- 
lawful act  of  violence.  It  seems  however,  that 
there  must  be  some  degree  of  premeditation, 
for  tlie  execution  of  a  common  purpose." 

Massachusetts. —  Com.  v.  Runnels,  10  Mass. 
518,  6  Am.  Dec.  148. 

New  York. —  See  People  v.  Judson,  11 
Daly  1. 

Ohio. —  The  jury  were  charged  "  that  if  the 
crowd  came  together  with  an  innocent  pur- 
pose, and  afterwards  lynched  Mitchell,  they 
would  not  be  a  mob  unless  they  had  specific- 
ally agreed  to  be  a  mob,  after  they  had  as- 
sembled. This  charge  is  not  merely  seriously 
misleading.  It  is  erroneous.  It  is  an  ancient 
doctrine  in  the  criminal  law,  as  old  as  Hale's  ^ 
Pleas  of  the  Crown,  at  least,  that,  although 
the  assembly  was  lawful,  the  persons  assem- 
bled might  unite  in  unlawful  conduct  and 
thus  become  rioters."  Champaign  County  v. 
Church,  62  Ohio  St.  318,  348,  57  N.  E.  50,  78 
Am.  St.  Rep.  718,  48  L.  R.  A.  738. 

Oregon. —  Although  the  individual  acts  of 
the  rioters  be  separate,  they  constitute  riot 
if  done  in  accomplishing  a  common  purpose. 
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E.  Enterprise  of  Private  Nature.  The  term  ''riot"  is  sometimes  limited 
to  the  tumultuous  disturbances  which  arise  in  the  execution  of  private  enter- 
prises or  quarrels,  as  distinguished  from  a  public  attempt  to  overthrow  or  subvert 
the  government,  which  is  treason. 

F.  Riotous  Execution  of  Lawful  Enterprise  —  l.  In  General.  Where  a 
lawful  private  enterprise  is  executed  by  three  or  more  persons  with  such  violence 
and  turbulence  as  to  cause  terror  to  citizens  in  the  vicinity,  the  transaction  may 
become  a  riot/^ 

2.  In  Terrorem  Populi.^^  Where  the  conduct  of  assembled  persons,  engaged 
in  a  lawful  enterprise,  inspires  terror,  and  so  occasions  riot,  this  terror  is  said  to 
be  the  gist  of  the  offense.^^ 

G.  Execution  of  Unlawful  Enterprise.    It  seems  that  the  violent  and 


state  Mizis,  48  Oreg.  165, .  85  Pac.  611, 
86  Pac.  361. 

Pennsylvania. —  Com.  v.  Cribs,  Add.  277. 

South  Carolina. —  State  v.  Connolly,  3  Rich. 
337. 

Tennessee. —  West  v.  State,  9  Humphr.  66. 

Wisconsin. —  Aron  v.  Wausau,  98  Wis.  592, 
74  N.  W.  354,  40  L.  R.  A.  733. 

Canada. —  See  Reg.  v.  Corcoran,  26  U.  C. 
C.  P.  134,  holding  that  where  rioters  attacked 
a  procession,  and  one  of  the  processionists, 
acting  alone,  fired  once  in  the  air  and  once 
at  the  rioters,  he  should  not  be  convicted  of 
riot. 

If  a  patrol  who  originally  assembled  for 
the  performance  of  a  lawful  duty  afterward 
unite  in  committing  a  breach  of  the  peace,  it 
is  as  much  a  riot  as  if  the  original  assembly 
had  been  for  that  purpose.  State  v.  Cole, 
2  McCord  (S.  C.)  117. 

Concert  of  action  also. —  In  Georgia  to  con- 
stitute riot  there  must  not  only  be  a  common 
intent  to  do  an  unlawful  act  on  the  part 
of  two  or  more  persons,  or  some  act  in  a 
violent  manner,  but  also  concert  of  action. 
Jemley  v.  State,  121  Ga.  346,  49  S.  E.  292; 
Coney  v.  State,  113  Ga.  1060,  39  S.  E.  425; 
Croy  V.  State,  4  Ga.  App.  457,  61  S.  E.  847; 
Lewis  V.  State,  2  Ga.  App.  659,  58  S.  E.  1070; 
Stanfield  v.  State,  1  Ga.  App.  532,  57  S.  E. 
953.  Compare  Scott  v.  U.  S.,  Morr.  (Iowa) 
142;  State  v.  Straw,  33  Me.  554. 

48.  People  v.  Judson,  11  Daly  (N.  Y.)  1; 
Homestead  Case,  1  Pa.  Dist.  785. 

49.  Georgia. —  Jacobs  v.  State,  20  Ga.  839 ; 
Croy  V.  State,  4  Ga.  App.  457,  61  S.  E.  847; 
Lewis  V.  State,  2  Ga.  App.  659,  58  S.  E.  1070. 

Indiana. —  Kiphart  v.  State,  42  Ind.  273; 
Bankus  v.  State,  4  Ind.  114. 

Pennsylvania.—  Com.  d.  Cribs,  Add.  277. 

South  Carolina. —  State  r.  Blair,  13  Rich. 
93;  State  v.  Brooks,  1  Hill  361. 

Utah. —  See  People  v.  O'Loughlin,  3  Utah 
133,  147,  1  Pac.  653. 

Virginia. —  Henderson  u.  Com.,  8  Gratt. 
708,  56  Am.  Dec.  160. 

See  42  Cent.  Dig.  tit.  "Riot,"  §  1  ct  scq. 

This  general  rule  is  based  on  the  effect  of 
such  turbulence,  in  that,  by  causing  the  ter- 
ror, it  directly  violates  the  right  to  personal 
security  wliich  a  govciiinnMit  secures  to  its 
citizens.  Jacobs  r.  State,  20  Ga.  839,  and 
cases  cited  suj)ra.  this  note.  A  clLarivari  con- 
tinuing until  two  A.  M.,  the  noise  being  heard 


a  mile  away,  was  held  to  be  a  riot,  although 
the  participants  were  unarmed,  in  good 
humor,  remained  on  the  highway,  and  re- 
frained from  indecent  language.  Bankus  v. 
State,  4  Ind.  114.  "If  parties  assemble  in 
a  tumultuous  manner,  and  actually  execute 
their  purpose  with  violence,  it  is  a  riot  at 
common  law."  State  v.  Steohanus,  (Oreg. 
1909)  99  Pac.  428. 

"  Force "  and  "  violence "  do  not  neces- 
sarily mean  actual  use  of  pln^sical  force  ac- 
companied with  turbulence  or  violence:  but 
any  unlawful  act,  however  apparently  peace- 
able and  quiet,  when  done  with  such  numbers, 
in  such  manner,  and  under  such  circumstances 
as  to  show  that  the  actors  intended  to  and 
were  capable  of  carrying  out  and  did  so 
carry  out  an  unlawful  purpose  in  an  unlaw- 
ful manner,  rendering  resistance  thereto  ap- 
parently, in  the  minds  of  reasonable  men  of 
ordinary  courage,  dangerous  to  life  or  prop- 
erty, is  such  "  force  "  and  "  violence  "  as  is 
contemplated  by  the  statute.  People  v. 
O'Loughlin,  3  Utah  133,  134,  1  Pac.  653. 

Immediate  power  of  executing  their  pur- 
pose is  necessary  under  the  Utah  statute. 
People  V.  O'Loughlin.  3  Utah  133,  148,  1  Pac. 
653. 

Statutory  exception. —  A  statute  may  re- 
quire that  the  act,  done  or  attempted  to  be 
done,  be  an  unlawful  act  executed  in  a  violent 
and  turbulent  manner,  to  constitute  riot. 
Smith  V.  State,  14  Mo.  147. 

50.  In  terrorem  populi  see  23  Cyc.  30. 

51.  Indiana. —  Thayer  r.  State,  11  Ind.  287. 
Massachusetts. —  Com.  v.  Runnels,  10  Mass. 

518,  6  Am.  Dec.  148. 

Soiith  Carolina. —  State  v.  Sims,  16  S.  C. 
486. 

Tennessee. —  State  r.  Whit<?sides.  1  Swan 
88. 

Utah. —  See  People  r.  O'Loughlin.  3  Utah 
133,  1  Pac.  653. 

England.— Reg.  r.  Huglies.  4  C.  &  P.  373, 
19  E.  C.  L.  560;  Reg.  r.^  Solev.  11  ^lod.  115, 
88  Eng.  Reprint  9;{5.  2  Salk.  594.  91  Eng. 
Reprint  503. 

"It  is  enough  if  the  action  of  the  parties 
inijilicated  be  so  viohMit  and  tunuiltuous  as 
to  bo  likelv  to  cause  fright,  and  if  individuals 
are  frightened."  2  Wharton  Cr.  L.  1537, 
1544  [quoted  in  Spring  Garden  Ins.  Co.  v. 
Imperial  Tobacco  Co..  (Kv.  1!H>9)  116  S.  W. 
234,  236]. 

[II,  G] 


1780    [34  Cye.] 


EIOT 


turbulent  execution  of  any  unlawful  act  capable  of  being  so  committed,  by  a 
sufficient  number  of  persons,  may  be  a  riot,^^  even  though  no  person  or  persons 
are  actually  terrified. 

H.  Reading  Riot  Act  Unnecessary.  At  common  law  a  riot  is  no  less  a  riot 
because  the  proclamation  from  the  riot  act  has  not  been  read.  If  the  proclama- 
tion be  not  read  the  parties  are  guilty  of  the  common-law  offense,  which  is  a 
misdemeanor.^* 

III.  Parties  to  the  Offense. 

A.  Active  Rioters.  All  concerned  in  an  unlawful  assembly  are  equally 
guilty  of  the  subsequent  acts  done  by  any  of  them  in  furtherance  of  the  common 
object  of  the  assembly,^^  and  all  who  are  present  at  the  commission  of  any  riotous 
act  and  actively  engage  therein  by  act,  sign,  or  word  are  principal  rioters. All 


52.  Delaware. —  State  v.  Townsend,  2  Harr. 
543. 

(7eor^ia.— Green  v.  State,  109  Ga.  536,  35 
S.  E.  97 ;  Fisher  v.  State,  78  Ga.  258 ;  Bolden 
V.  State.  64  Ga.  361;  Sanders  v.  State,  60 
Ga.  126;  Rachels  v.  State.  51  Ga.  374;  Daven- 
port V.  State,  38  Ga.  184;  Croy  V,  State,  4 
Ga.  App.  457,  61  S.  E.  847. 

/t/tnois.— Darst  v.  People,  51  111.  286,  2 
Am.  Rep.  301 ;  Dougherty  v.  People,  5  111. 
179. 

Indiana. —  Germania  F.  Ins.  Co.  v.  Deckard, 
3  Ind.  App.  361,  28  N.  E.  868;  State  v.  Acra, 
2  Ind.  App.  384,  28  N.  E.  570. 

loioa. —  State  v.  Johnson,  89  Iowa  594,  57 
N.  W.  302. 

Maine. —  State  v.  Straw,  33  Me.  554. 

Massachusetts. —  Com.  v.  Campbell,  7  Allen 
541,  83  Am.  Dec.  705;  Com.  v.  Berry,  5 
Gray  93. 

Missouri. —  Smith  v.  State,  14  Mo.  147. 

IS'eio  Hampshire. —  State  v.  Russell,  45  N.  H. 
83;  State  v.  Batchelder,  5  N.  H.  549. 

Oregon. —  Newby  v.  Territory,  1  Greg.  163. 

Pennsylvania. —  Lycoming  F.  Ins.  Co.  v. 
Schwenk,  95  Pa.  St.  89,  40  Am.  Rep.  629; 
Shouse  V.  Com.,  5  Pa.  St.  83 ;  Homestead  Case, 
1  Pa.  Dist.  785. 

South  Carolina. —  State  v.  Jenkins,  14  Rich. 
215,  94  Am.  Dec.  132;  State  v.  Littlejohn, 
1  Bay  316. 

Tennessee. —  Douglass  v.  State,  6  Yerg.  525. 

Texas. —  McKinney  v.  State,  (Cr.  App. 
1902)  68  S.  W.  176. 

Virginia. —  Com.  v.  Kinney,  2  Va.  Cas.  139. 

Wi&cowsm.— State  v.  Dean,  71  Wis.  678,  38 
N.  W.  341. 

England.— 'Reg.  v.  Howell,  9  C.  &  P.  437, 
38  E.  C.  L.  259;  Rex  v.  Hughes,  4  C.  &  P. 
373,  19  E.  C.  L.  560;  Reg.  v.  Ellis,  Holt  K.  B. 
636,  90  Eng.  Reprint  1252;  Reg.  v.  Casey, 
Ir.  R.  8  C.  L.  408;  Rex  v.  Sudbury,  12  Mod. 
262,  88  Eng.  Reprint  1309,  2  Salk.  593,  91 
Eng.  Reprint  502;  Reg.  ?;.  Wallis,  1  Salk. 
334,  91  Eng.  Reprint  294. 

See  42  Cent.  Dig.  tit  "  Riot,"  ^  1  et  seq. 

As  where  police  officers  forcibly  and  turbu- 
lently  take  property  which  may  not  lawfully 
be  taken  without  an  order  of  court.  Darst 
V.  People,  51  111.  286,  2  Am.  Rep.  301. 

53.  See  cases  cited  supra,  note  52. 

"  The  phrase  in  terrorem  populi  is  used  by 
Hawkins  as  descriptive  of  the  offence  denomi- 
nated a  riot;  but  it  is  clear  that  there  may 

[II,  G] 


be  a  riot  without  terrifying  any  one."  Com. 
V.  Runnels,  10  Mass.  518,  519,  6  Am.  Dec. 
148  [quoted  in  Marshall  v.  Buffalo,  50  N.  Y. 
App.  Div.  149,  154,  64  N.  Y.  Suppl.  411]. 

The  essence  of  a  "  riot "  may  be  the  ter- 
rorem populi  or  it  may  be  the  committing  of 
some  unlawful  act  with  violence,  or  in  a  vio- 
lent and  tumultuous  manner.  State  v.  Sims, 
16  S.  C.  486,  490. 

54.  State  v.  Russell,  45  N.  H.  83;  Rex  v. 
Fursey,  6  C.  &  P.  81,  25  E.  C.  L.  332. 

55.  G^eor(7ta.— Green  v.  State,  109  Ga.  536, 
35  S.  E.  97. 

Neic  Yor/c— Marshall  v.  Buffalo,  50  N.  Y. 
App.  Div.  149,  64  N.  Y.  Suppl.  411. 

Pennsylvania. —  In  re  Charge  to  Grand 
Jury,  4  Pa.  L.  J.  29. 

United  States.— v.  S.  V.  Fenwick,  25  Fed. 
Cas.  No.  15,086,  4  Cranch  C.  C.  675. 

England.— Reg.  v.  Howell,  9  C.  &  P.  437, 
38  E.  C.  L.  259 ;  Rex  v.  Billingham,  2  C.  &  P. 
234,  31  Rev.  Rep.  605,  12  E.  C.  L.  545; 
Reg.  €.  Ellis,  Holt  K.  B.  636,  90  Eng.  Re- 
print 1252. 

See  42  Cent.  Dig.  tit.  "  Riot,"  §  7. 

Qualification. —  All  persons  who  by  their 
presence  encourage  a  fight  from  which  death 
ensues  to  one  of  the  combatants  are  guilty 
of  manslaughter,  although  they  neither  say 
nor  do  anything.  But  if  the  death  be  caused 
not  by  blows  given  in  the  fight  itself,  but 
by  other  parties  breaking  the  ring,  and  strik- 
ing the  deceased  with  bludgeons,  the  persons 
who  merely  encouraged  the  fight  by  their 
presence  are  not  answerable.  Rex  V.  Murphy, 
6  C.  &  P.  103,  25  E.  C.  L.  343. 

56.  Doan  v.  State,  26  Ind.  495. 

"All  who  aid,  encourage  or  promote  [a  riot] 
by  words,  signs  or  other  acts  are  principals 
and  jointly  sfuilty  of  the  offense."  State  v. 
Mizis,  48  Greg.  165,  180,  85  Pac.  611,  86 
Pac.  361. 

A  person  who  joins  himself  to  rioters,  after 
the  riot  begins,  or  encourages  them  by  words, 
signs  or  gestures,  or  otherwise  takes  part  in 
their  proceedings,  is  a  rioter.  People  v. 
White,  55  Barb.  (N.  Y.)  606  [affirmed  in 
32  N.  Y.  465]  ;  In  re  Charge  to  Grand  Jury, 
4  Pa.  L.  J.  29. 

One  seen  coming  from  the  rioters  armed 
and  intoxicated,  styling  himself  the  leader, 
was  held  a  rioter.  State  v.  Brazil,  Rice  (S.  C.) 
257. 

Servants. —  One  who  commits  an  unlawful 


BIOT 


[34  Cye.]  1781 


those  who  incite  others  to  commit  riot,^^  or  actively  participate  in  enterprises  which 
reasonably  lead  to  riot,  if  a  riot  results,  may  be  principal  rioters,  although  absent 
from  the  place  where  the  riot  is  committed. 

B.  Quiescent  Rioters.  Persons  present  at  a  riot  who  do  nothing  and  say 
nothing  in  furtherance  of  the  offense  may  not  be  rioters,  although  they  have  no 
particular  business  in  the  vicinity.^^  Yet  if  persons  are  present  in  order  to  lend 
the  courage  of  their  presence  to  the  rioters,  or  to  assist  if  necessary,  they  may 
become  equally  guilty  with  the  principals. 

C.  After  Notice  to  Disperse.  After  a  magistrate  or  peace  officer  has  called 
upon  the  assembled  rioters  and  spectators  to  disperse,  those  who  refuse,  and  remain, 
become  principal  rioters. 

D.  Corporations.    A  corporation  cannot  in  general  be  indicted  for  riot.®^ 

IV.  INDICTMENT  OR  INFORMATION.^^ 
A.  Form  in  General.    In  cases  where  two  grades  of  offense  are  the  result  of 
the  same  act,  it  would  seem  that  the  state  should  unite  both  offenses  in  the  same 
indictment  under  separate  counts.      In  alleging  the  statutory  offense  it  is  unneces- 
sary to  follow  common-law  precedents  as  to  each  element  of  the  offense. If  it 


act  while  acting  as  the  servant,  or  by  the 
direction,  of  another,  is  as  guilty  as  if  he 
acted  for  himself,  and  may  be  one  of  three 
committing  a  riot.  State  v.  Jackson,  1  Speers 
(S.  C.)  13;  State  V.  Calder,  2  McCord  (S.  C.) 
462;  State  v.  Thackam,  1  Bay  (S.  C.)  358; 
State  V.  Bugbee,  22  Vt.  32. 

57.  Newby  v.  Territory,  1  Oreg.  163;  Reg. 
V.  Sharpe,  3  Cox  C.  C.  288.  In  one  case, 
however,  it  is  said  that  where  a  single  person 
is  engaged  in  the  act  of  violence,  and  others 
stand  bv  inciting  him  to  the  act,  it  is  not  a 
riot.    Scott  V.  U.  S.,  Morr.  (Iowa)  142. 

Inflammatory  speeches. —  If  persons  are  as- 
sembled together  to  the  number  of  three  or 
more,  and  speeches  are  made  to  those  persons 
to  excite  and  inflame  them,  with  a  view  to 
incite  them  to  acts  of  violence,  and  if  that 
same  meeting  is  so  connected,  in  point  of  cir- 
cumstances, with  a  subsequent  riot  that  you 
cannot  reasonably  sever  the  latter  from  the 
incitement  that  was  used,  those  who  incited 
are  guilty  of  riot,  although  they  are  not 
present  when  it  occurs.  Reg.  v.  Sharpe,  3  Cox 
C.  C.  288. 

Persons  assembled  with  intent  to  whip  a 
man,  or  to  have  it  done,  are  guilty  of  a  riot, 
although  some  other  person  inflicts  the  blows. 
Newby  v.  Territory,  1  Oreg.  163. 

58.  /ifZwois.— Bell  v.  Mallory,  61  III.  167, 
holding  that  the  unlawful  acts  of  one  are 
chargeable  against  all  the  confederates. 

Kentucky. — Madisonville  v.  Bishop,  113  Ky. 
106,  67  S.  W.  269,  23  Ky.  L.  Rep.  2363,  57 
L.  R.  A.  130. 

Pennsylvania. —  Com.  v.  Cribs,  Add.  277. 

South  Carolina. —  State  v.  Blair,  13  Rich. 

93 

'Vnited  States.— 11.  S.  v.  Fenwick,  25  Fed. 
Cas.  No.  15,0S6,  4  Cranch  C.  C.  675. 

England.— Keg.  v.  Howell,  9  C.  &  P.  437, 
38  E.  C.  L.  259;  Ashton's  Case,  12  Mod.  256, 
88  Eng.  Reprint  1304;  Reg.  v.  Wallis,  1  Salk. 
334,  91  E^^g.  Reprint  294. 

See  42  Cent.  Dig.  tit.  "  Riot,"  §  7. 

One  who  begins  a  riot,  but  leaves  it  before 


it  is  over,  is  responsible  for  all  acts  done  in 
completion  of  the  offense.  State  v.  Blair,  13 
Rich.   (S.  C.)  93. 

59.  See  cases  cited  infra,  this  note. 

"  To  make  a  man  a  party  to  a  riot,  he  must 
be  active,  either  in  doing  or  countenancing, 
or  supporting,  or  ready,  if  necessary  to  sup- 
port the  unlawful  act."  Com.  r.  Craig,  Add. 
(Pa.)  190;  hi  re  Charge  to  Grand  Jurv,  4 
Pa.  L.  J.  29;  Reg.  v.  Atkinson,  11  Cox  C:.  C. 
330.  An  early  English  case  indicates  that  if 
the  assembly  were  originally  lawful  and  cer- 
tain of  those  assembled  suddenly  undertake 
and  commit  a  riot;  onlv  those  who  act  are 
guilty  of  riot.  Reg.  v.  Ellis,  Holt  K.  B.  636, 
90  Eng.  Reprint  1252. 

60.  State  v.  Straw,  33  Me.  554;  Williams 
V.  State,  9  Mo.  270;  U.  S.  v.  Peaco,  27  Fed. 
Cas.  No.  16,018,  4  Cranch  C.  C.  601:  Reg.  r. 
Young,  8  C.  &  P.  644,  34  E.  C.  L.  939:  Rex 
V.  Murphy,  6  C.  &  P.  103,  25  E.  C.  L.  343. 

61.  In  re  Charge  to  Grand  Jurv,  4  Pa. 
L.  J.  29. 

62.  Reg.  V.  Great  North  of  England  R.  Co., 
9  Q.  B.  315,  2  Cox  C.  C.  70,  10  Jur.  755.  16 
L.  J.  M.  C.  16,  58  E.  C.  L.  315;  1  Blaekstone 
Comm.  476,  477. 

63.  See,  generally,  Indtctmexts  Axn  In- 
formations, 22  Cyc.  157. 

Form  of  indictment  see  Roberts  r.  State,  21 
Ark.  183,  184;  State  r.  Brazil.  Rice  (S.  C.) 
257,  258:  2  Archbold  Cr.  PI.  &  Pr.  (8th  ed.) 
[quoted  in  Blackwell  r.  State,  30  Tex.  App. 
672,  674,  18  S.  W.  676]  :  2  Bishop  Cr.  Proc. 
§  992  [quoted  in  Blackwell  r.  State,  supra]. 

64.  Perkins  r.  State,  78  Ga.  316;  Com.  r. 
Kinney,  2  Va.  Cas.  139.  Compare  Hobbs  r. 
State, "133  Ind.  404,  32  N.  E.  1019.  18  L.  K.  A. 
774,  whore  the  indictment  was  sustninod 
against  tlic  objection  that  it  was  du|ilicitous. 

Duplicity  SCO  infra.  TV.  B.  9. 

65.  Whitley  r.  State.  66  Ga.  650. 
Common-law  indictment  good. —  Whore  an 

ofTense,  as  dofinoil  and  prohibited  by  the  stat- 
ute, is  essentially  the  same  as  that  defined 
and  prohibited  bv  the  common  law.  as  in  the 
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is  alleged  that  any  unlawful  act  is  performed  in  a  violent  and  tumultuous  manner, 
and  the  act  as  performed  is  described,  it  is  unnecessary  to  state  the  circumstances 
constituting  the  violence  and  tumult;  but  a  description  of  the  violence  and  of 
the  tumult  should  be  connected  with  the  description  of  an  act  otherwise  lawful. 

B.  Particular  Averments  —  l.  Participants.  It  is  not  necessary  to  allege 
names  of  three  or  more  persons  charged  with  riot.  It  is  sufficient  to  name  those 
who  are  known  and  to  allege  that  the  others  are  unknown.®^ 

2.  Purpose  of  Assembly.  From  the  common-law  forms  it  seems  that  the  dis- 
turbance of  the  peace  is  a  sufficiently  precise  statement  of  the  purposes  of  the 
rioters.  The  disturbance  of  the  peace  is  an  unlawful  purpose,  which  may  be 
accomplished  by  noise,  outcries,  and  general  disorderly  conduct,  without  attacking 
the  person  or  property  of  any  one.^^ 


statute  concerning  riots,  an  indictment  which, 
is  good  at  common  law  is  also  good  under  the 
statute.    Roberts  v.  State,  21  Ark.  183. 

66.  Lock  V.  State,  122  Ga.  730,  50  S.  E. 
932;  Baptist  v.  State,  109  Ga.  546,  35  S.  E. 
658;  State  v.  Dean,  71  Wis.  678,  38  N.  W. 
341. 

Good  counts. —  An  indictment  alleging  that 
certain  named  persons  "  did  in  a  violent  and 
tumultuous  manner  prevent  the  sheriff  .  .  . 
from  removing  [from]  the  common  jail"  a 
prisoner  therein  confined  sufficiently  charges 
the  olTense  of  riot,  as  against  a  special  de- 
murrer setting  up  that  the  indictment  did 
"  not  allege  any  act  done  in  a  violent  and  tu- 
•  multuous  manner,  which  prevented "  the 
sheriff  from  removing  the  prisoner.  AUter 
if  the  point  had  been  made  that  the  act 
charged  was  not  set  forth  with  sufficient  par- 
ticularity. Green  v.  State,  109  Ga.  536,  35 
S.  E.  97.  An  indictment  which  alleges  that 
i  defendants,  "  on  the  first  day  of  September, 
1888,  at  and  within  the  county  of  Pope,  then 
and  there,  being  together,  did  riotously,  and 
with  force  and  violence  assault,  beat,  wound, 
and  ill-treat "  a  certain  person,  sufficiently 
charged  a  riot,  and  the  time  and  place  of  its 
commission.  Lambert  V.  People,  34  111.  App. 
637.  "  That  James  Scaggs,  jun.,  Tliomas 
Scaggs,  William  Huff,  and  Jackson  Trent, 
late  of,  &c.,  labourers,  on,  &c.  at,  &c.  with 
force  and  arms,  in  a  riotous,  violent,  and  un- 
lawful manner,  did  then  and  there  violently 
and  unlawfully  burst  open  the  outer  door  of 
the  dwelling-house  of  one  Thom.as  Smith,  situ- 
ate, &c.  .  .  .  contrary  to  the  form  of  the 
statute,  &e."  State  \\  Scaggs,  6  Blackf. 
(Ind.)  37.  An  affidavit  and  information  charg- 
ing that  "on"  etc.,  "in,"  etc.,  A,  B  and  C 
"  did  then  and  there,  in  a  riotous,  tumultuous, 
and  violent  manner,  assemble  themselves  to- 
gether, and  then  and  there,  in  a  riotous,  tu- 
multuous, and  violent  manner  .  .  .  unlaw- 
fully attempt  to  commit  a  violent  injury  on 
the  person  of  said  affi^ant  by  then  and  there 
violently  and  unlawfully  threatening  to  beat, 
cut,  and  shoot  said  affiant,  contrary  to  the 
forms  of  the  statute,"  etc.,  state  facts  suffi- 
cient to  constitute  a  charge  of  riot.  State  V. 
Acra,  2  Ind.  App.  384,  28  N.  E.  570. 

67.  See  cases  cited  infra,  this  note. 

In  a  disturbance  near  a  dwelling-house, 
where  verbal  threats  against  the  owner  of  the 
house  were  made,  it  should  be  alleged  that  the 
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owner  was  in  the  house,  or  within  hearing,  at 
the  time.    State  v.  Hathcock,  29  N.  C.  52. 

Unlawfulness  and  violence. —  Where  an  of- 
fense consists  in  three  or  more  persons  doing 
an  act  in  a  violent  and  tumultuous  manner, 
it  is  not  necessary, '  in  order  to  sustain  a 
prosecution  for  such  an  offense,  that  the  act 
done  should  be  unlawful.  Although  the  word 
violent  be  not  used  in  the  affidavit  or  in- 
formation, in  describing  the  offense,  if  the  al- 
legation show  that  the  act  was  done  violently, 
it  will  be  sufficient.  Kiphart  v.  State,  42 
Ind.  273.  Averment  as  to  violence  or  unlaw- 
ful act  see  infra,  IV,  B,  5,  8. 

68.  Thayer  v.  State,  11  Ind.  287;  Com.  v. 
Berry,  5  Gray  (Mass.)  93;  State  v.  Brazil. 
Rice  (S.  C.)  257;  State  v.  Calder,  2  McCord 
(S.  C.)  462. 

For  example  an  indictment  for  riot  which 
charged  that  two  defendants,  who  were  named, 
with  divers  other  persons,  "  to  the  jurors  un- 
known," to  the  number  of  ten  did  assemble, 
etc.,  was  held  sufficient  to  sustain  a  verdict 
of  guilty  against  the  two  defendants  who 
were  tried  and  convicted.  State  v.  Brazil, 
Rice  (S.  C.)  257. 

69.  State  v.  Russell,  45  N.  H.  83 ;  State  v. 
Renton,  15  N.  H.  169;  U.  S.  V.  Fenwick,  25 
Fed.  Cas.  No.  15,086,  4  Cranch  C.  C.  675. 

Illustration. —  On  the  trial  of  persons  in- 
dicted for  a  riot,  a  count  of  the  indictment 
setting  forth  that  they,  with  others,  riotously 
assembled,  to  the  disturbance  of  the  public 
peace,  and  then  riotously  began  to  pull  down 
a  certain  dwelling-house,  it  was  held  to  be 
sufficient,  although  it  did  not  state  the  un- 
lawful act  which  they  were  assembled  to 
commit.  Com  v.  Jenkins,  Thach.  Cr.  Cas. 
(Mass.)  118. 

Contrary  rule. —  One  American  case  seems 
to  have  followed  the  case  of  Reg.  v.  Gulston, 
infra,  in  holding  that,  after  a  lawful  assembly, 
a  subsequent  agreement  of  the  persons  so  as- 
sembled, to  commit  an  unlawful  act,  must  be 
charged  in  the  indictment.  Blackwell  v. 
State,  30  Tex.  App.  672,  18  S.  W.  676.  It  is 
held  in  one  English  case  that  "  an  indict- 
ment for  riot  must  shew  explicitly  for 
what  act  the  rioters  assembled;"  but  the  court 
gives  this  reason  for  its  opinion:  "The  act 
ought  to  be  shewn,  that  the  Court  might 
judge,  whether  the  act  was  unlawful  or  not." 
Reg.  v.  Gulston,  2  Ld.  Raym.  1210,  92  Eng. 
Reprint  298. 
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3.  Inciting  a  Riot.  It  is  an  indictable  offense  at  common  law  to  incite  others 
to  insurrection,  tumult,  and  riot;  and  the  indictment  need  not  aver  that  insur- 
rection, tumult,  and  riot  were  thereby  excited. '^^ 

4.  As  TO  Terror.  If  an  indictment  for  riot  alleges  that  an  unlawful  act  has 
been  committed,  the  words  "m  terror  em  po'puW^  are  not  necessary;  aliter  where 
the  offense  consists  of  terrifying  people. '^^ 

5.  As  TO  Violence.  An  allegation  that  the  act  upon  which  the  offense  is 
based  was  riotously,  tumultuously,  and  violently  committed,  or  partly  committed, 
is  necessary  to  an  indictment,  unless  words  equivalent  thereto  are  used.'^* 

6.  Proclamation  to  Disperse.  In  an  indictment  for  riot  it  is  not  necessary  to 
allege  a  proclamation  to  disperse. '^^ 

7.  Unlawful  Assembly.  Where  an  unlawful  assembly  has  ripened  into  a  riot 
it  has  been  said  that  the  unlawful  assembly  must  be  charged  in  the  indictment.'^ 

8.  Unlawful  Act.  In  general  an  indictment  for  riotously  committing  an  unlaw- 
ful act  should  set  forth  circumstances  which  show  the  commission  of  the  unlawful 
act,'^  as,  where  a  dwelling-house  has  been  damaged,  ownership  in  others  than  the 
rioters  should  be  alleged.''^  It  is  sufficient  if  the  facts  charged  constitute  an  attempt 
to  commit  an  act  of  violence,  which,  if  completed,  would  be  an  indictable  offense. 


For  form  of  complaint  held  to  be  insuffi- 
cient for  not  alleging  a  common  intent  or 
purpose  see  Aron  v.  Wausau,  98  Wis.  592,  74 
N.  W.  354,  40  L.  R.  A.  733. 

Under  the  Texas  statute,  an  indictment  for 
riot  must  show  for  what  purpose  the  rioters 
assembled.  See  Blackwell  v.  State,  30  Tex. 
App.  672,  18  S.  W.  676,  for  an  informaftion 
vitall}^  defective  for  not  alleging  that  the  de- 
fendants did  "  unlawfully  assemble  together," 
or  that  having  lawfully  assembled  they  after- 
ward joined  in  the  commission  of  an  unlawful 
act,  which  they  proceeded  to  do  or  commit. 

70.  See  supra,  I,  A;  III,  A. 

71.  U.  S.  V.  Fenwick,  25  Fed.  Cas.  Np. 
15,086,  4  Cranch  C.  C.  675. 

72.  Indiana. — Thayer  v.  State,  11  Ind.  287. 
Massachusetts. —  Com.  v.  Runnels,  10  Mass. 

518,  6  Am.  Dec.  148. 

South  Carolina. —  State  v.  Sims,  16  S.  C. 
486. 

Tennessee. —  State  v.  Whitesides,  1  Swan 
88. 

England.— 'Rex  v.  Hughes,  4  C.  &  P.  373, 
19  E.  C.  L.  560;  Reg.  v.  Soley,  11  Mod.  115, 
88  Eng.  Reprint  935,  2  Salk.  594,  91  Eng. 
Reprint  503.' 

73.  Com.  V.  Runnels,  10  Mass.  518,  6  Am. 
Dec.  148;  State  v.  Brazil,  Rice  (S.  C.)  257. 

"  Lord  Holt  has  given  a  distinction,  founded 
in  good  sense,  between  those  indiotments,  in 
which  the  words  in  terrorem  populi  are  es- 
sential, and  those  wherein  tliey  may  be 
omitted.  He  says  that,  in  indictments  for 
that  species  of  riots  which  consist  in  going 
about  armed,  &c.,  without  committing  any 
act,  the  words  aforesaid  are  necesisary,  be- 
cause tlie  offence  consists  in  terrifying  the 
public;  but  in  those  riots  in  which  an  un- 
lawful act  is  committed  the  words  are 
useless."  Com,  v.  Runnels,  10  IVTass.  518.  510, 
6  Am.  Dec.  148  [quoted  in  Marshall  r.  Buf- 
falo, 50  N.  Y.  App.  Div.  149,  154,  64  N.  Y. 
Suppl.  411];  state  v.  Sims,  16  S.  C.  486; 
Reg.  V.  Soley.  11  Mod.  115,  2  Salk.  504,  91 
Eng.  Reprint  503. 

74.  State  v.  Kutter,  59  Ind.  572;  State  r. 


Dillard,  5  Blackf.  (Ind.)  365,  35  Am.  Dec. 
128;  State  V.  Acra,  2  Ind.  App.  384,  28  X.  E. 
570;  Cora.  v.  Runnels,  10  Mass.  518,  6  Am. 
Dec.  148;  Martin  v.  State,  9  Mo.  286.  See 
also  Kiphart  v.  State,  42  Ind.  273. 

75.  State  v.  Russell,  45  N.  H.  83. 

76.  Com.  V.  Gibney,  2  Allen  (Mass.)  150; 
Mc Waters  v.  State,  10  Mo.  167;  Blackwell  r. 
State,  30  Tex.  App.  672,  18  S.  W.  676.  See 
also  State  v.  Hughes,  72  N.  C.  25. 

But  it  is  not  necessary  to  allege  that  de- 
fendants assembled  to  assist  each  other  in 
the  execution  of  an  act  of  a  private  nature,  or 
that  they  executed  the  act  for  which  they 
assembled.    State  v.  Russell,  45  N.  H.  S3. 

77.  See  cases  cited  infra,  note  78. 

78.  State  r.  Martin,  7  N.  C.  533:  Reg,  v. 
Solev,  11  Mod,  115,  88  Eng,  Reprint  935.  2 
Salk.  594,  91  Eng.  Reprint  503. 

79.  State  v.  York,  70  N.  C.  66 ;  Bonneville 
V.  State,  .53  Wis.  680,  11  N.  W.  427. 

Illustration. —  As  where  an  indictment 
charged  that  defendants  "  with  force  and 
arms  at  Columbia,  in  the  county  and  State 
aforesaid,  unlawfully,  riotously  and  rout- 
ously,  did  assemble  and  gather  together  to 
disturb  the  peace  of  the  said  State  •.  and 
being  so  then  and  there  assembled  and 
gathered  together,  in  and  upon  one  E.  R. 
Warner,  a  peace  officer  and  policeman  of 
the  city  of  Columbia,  in  the  county  and 
State  aforesaid  .  .  .  then  and  there  unlaw- 
fully, riotously  and  routously.  did  make  an 
assault;  and  then  tlio  said  E.  R,  Warner 
.  .  .  then  and  tliero  unlawfully,  riotously, 
and  routously,  did  beat,  bruise,  and  wound, 
and  illtreat,  and  other  wrongs  to  the  said 
E.  R,  Warner  .  .  .  then  and  there  unlawfully, 
riotously,  and  routously.  did  to  the  great 
damage  of  the  said  E.  R,  Warner  ,  ,  ,  in 
contempt  and  defiance  of  the  laws  .  .  .  aijaiiist 
the  for7n  of  the  act  of  the  Ceneral  Assembly 
in  such  case  niach^  ami  ]irovided.  and  against 
the  peace  and  disxnitv  of  tlie  State."  State 
r.  Sims,  in  S.  C.  486.  4S7. 

To  support  an  indictment  for  a  riot  in  ob- 
structing and  breaking  up  a  ju.<;tice's  court, 
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9.  Duplicity.  An  indictment  is  not  open  to  the  objection  of  duplicity  because 
it  alleges  a  riotous  assembly,  and  an  act  of  violence  which  of  itself  might  consti- 
tute a  distinct  offense. 

C.  Proof  and  Variance.  The  general  rules  as  to  issues,  proof,  and  vari- 
ance apply  in  prosecutions  for  riot.^^  Where  an  indictment  alleges  that  but 
three  persons  committed  a  riot,  proof  that  but  two  of  these  were  engaged  will  not 
sustain  the  charge;  but  where  an  indictment  charges  that  three  named  persons, 
together  with  others  to  the  jurors  unknown,  committed  a  riot,  the  acquittal  of 
one  or  two  of  the  defendants  cannot  be  offered  as  a  reason  for  the  discharge  of 
the  rest.^ 

V.  DEFENSES. 

A.  In  General.  The  absence  of  any  essential  element  of  the  offense  may 
be  set  up  as  a  defense;  especially  that  the  act  or  acts  charged  would  not,  even 
if  true,  constitute  riot.^^ 

B.  Absence.  A  person  who  joins  the  rioters  after  cessation  of  the  riotous 
acts  is  not  guilty  of  riot.^^ 

C.  Accident.  A  rioter  cannot  be  held  guilty  of  murder  or  manslaughter  by 
reason  of  the  accidental  killing  of  a  person  by  those  who  are  engaged  in  suppress- 
ing the  riot.^^ 

D.  Acquittal  of  Co-Defendants.  In  states  where  three  perpetrators  are 
required,  if  but  two  of  the  alleged  are  found  guilty,  and  all  the  rest  are  acquitted, 
the  judgment  may  be  arrested. 


it  is  not  necessary  to  allege  or  prove  that 
the  person  holding  the  court  was  commis- 
sioner, or  that  he  was  proceeding  lawfully 
in  the  business  before  him.  State  v.  Boies, 
34  Me.  235. 

80.  State  v.  Kussell,  45  N.  H.  83;  Rex  'C. 
Sudbury,  12  Mod.  262,  88  Eng.  Reprint  1309, 
2  Salk."'593,  91  Eng.  Reprint  502.  Gow/pare 
Hobbs  V.  State,  133  Ind.  404,  32  N.  E.  1019, 
18  L.  R.  A.  774. 

81.  See  Indictments  and  Intoemations, 
22  Cyc.  445. 

82.  See  cases  cited  m/ra,  this  and  notes 
83,  84. 

The  erection  and  exhibition  of  a  stuffed 
Paddy,  constructed  and  exposed  in  such  a 
way  as  to  be  calculated  to  produce  a  riot 
and  disturbance,  is  a  misdemeanor  at  com- 
mon law,  although  if  it  should  appear  in 
evidence  that  the  figure  thus  exposed  was 
not  a  Paddy,  but  a  Shelah,  the  two  effigies 
appearing  to  be  of  an  opposite  character 
and  the  indictment  averring  it  to  be  a  Paddy, 
the  variance  is  fatal.  Com.  v.  Haines,  6  Pa. 
L.  J.  239. 

An  indictment  charging  a  riot  and  forcible 
trespass  to  land  which  is  in  the  actual  pos- 
session of  a  tenant  of  the  owner  should 
charge  the  possession  to  be  in  the  tenant 
and  not  in  the  owner ;  if  the  latter  is  charged 
to  be  in  possession,  proof  of  the  possession 
of  his  tenant  will  not  support  the  indict- 
ment.   State  V.  Wilson,  23  N.  C.  32. 

In  an  indictment  containing  a  count  for 
riot  and  assault,  if  defendant  be  found  guilty 
generally  thereunder,  the  judgment  will  not 
be  arrested  if  there  be  one  good  count,  al- 
though the  others  may  be  defective.  State 
V.  Connolly,  3  Rich.  (S.  C.)  337. 

Where  one  person  is  indicted  for  assault 
with  intent  to  kill,  it  is  not  error  to  refuse 
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to  charge  that  defendant  may  be  convicted 
of  riot.  Robinson  v.  State,  84  Ga.  674,  11 
S.  E.  544. 

83.  Georgia. — ^Martin  v.  State,  115  Ga.  255, 
41  S.  E.  576;  Robinson  v.  State,  84  Ga.  674, 
11  S.  E.  544. 

Massachusetts. —  Com.  v.  Berry,  5  Gray  93. 
Missouri. —  State  v.  Kuhlmann,  5  Mo.  App. 
588. 

North  Garolina. —  State  v.  Wilson,  23  N.  C. 
32. 

Oklahoma. —  Simmons  v.  Territory,  11 
Okla.  574,  69  Pac.  787. 

South  Garolina. —  State  v.  Connolly,  3 
Rich.  337. 

84.  See  cases  cited  supra,  note  83. 

85.  Essential  elements  of  offense  see  supra, 
I;  II. 

86.  See  cases  cited  infra,  this  note. 

An  unlawful  act  executed  peaceably  and 
quietly  by  a  number  of  persons  is  not  a  riot. 
Riley  v.  People,  29  111.  App.  139;  Reg.  V. 
Hunt,  1  Cox  C.  C.  177. 

Force  necessary  in  executing  legal  process 
does  not  constitute  riot.  Graves  V.  State,  1 
Ind.  368;  Com.  V.  Tavlor,  4  Pa.  L.  J.  Rep. 
480. 

Acts  constituting  offense  see  supra,  II,  A. 

87.  Sloan  v.  State,  9  Ind.  565. 

88.  Com.  V.  Campbell,  7  Allen  (Mass.)  541, 
83  Am.  Dec.  517.  Compare  Rex  v.  Murphy, 
6  C.  &  P.  103,  25  E.  Ch.  343. 

89.  Georgia. —  Hawkins  v.  State,  13  Ga. 
322,  58  Am.  Dec.  517. 

Indiana. —  Turpin  v.  State,  4  Blackf.  72, 
Iowa.— See  Scott  v.  U.  S.,  Morr.  142. 
Massachusetts. —  Com.   v.   Berry,   5  Gray 
93. 

OJdahoma. —  See  Simmons  v.  Territory,  11 
Okla.  574,  69  Pac.  787. 

England. —  Rex  v.  Sudbury,  12  Mod.  262, 
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E.  Non- Participation.  It  has  been  said  that,  in  riotous  and  tumultuous 
assemblages,  all  who  are  present  and  are  not  actually  assisting  in  their  suppression 
are,  in  the  presumption  of  law,  participants;  but  that  spectators  who  are  so  cir- 
cumstanced may  remove  this  presumption  by  proof  of  their  actual  non-partici- 
pation and  harmless  intent,  although  this  proof  will  not  avail  them  if  they  remain 
after  notice  to  disperse. 

F.  Twice  in  Jeopardy.    The  defense  of  twice  in  jeopardy  for  the  same  act 
may  be  interposed  by  defendant  in  a  proper  case.^^ 

G.  Miscellaneous  Defenses.  A  defense  showing  that  the  tumult  was  partly 
sanctioned  by  holiday  custom,  and  the  violent  act  was  accidental,  has  been  con- 
sidered good,  on  the  ground  that  there  was  no  common  intent.  .  Where  agents 
of  the  federal  government  are  acting  in  accordance  with  the  laws  defining  their 
duties,  they  cannot  be  held  rioters  because  of  the  violation  of  some  municipal 
regulation.^* 

VL  EVIDENCE.95 

A.  In  General.  To  sustain  a  conviction  of  one  charged  with  the  offense  of 
riot  it  is  necessary  that  the  evidence  should  show  the  joint  action  of  at  least  the 
requisite  number  of  persons  with  a  common  intent  to  do  an  unlawful  act  of 
violence  or  a  lawful  act  in  a  violent  and  tumultuous  manner;  ^®  and  in  the  proof 
of  these  elements  of  the  offense, the  general  rules  relating  to  presumptions®^ 
and  burden  of  proof,®®  to  circumstantial  evidence,^  to  opinion  evidence,^  and  to 


88  Eng.  Reprint  1309,  2  Salk.  593,  91  Eng. 
Reprint  503. 

Compare  Butler  v.  People,  125  111.  641,  18 
N.  E.  338,  8  Am.  St.  Rep.  423,  1  L.  R.  A.  211 
[distinguished  in  State  v.  Taylor,  41  Tex. 
Cr.  564,  55  S.  W.  961]. 

However,  the  fact  that  one  of  the  three  is 
acquitted  by  a  different  jury  does  not  work 
an  acquittal  of  one  found  guilty.  Simmons 
V.  Territory,  11  Okla.  574,  69  Pac.  787. 

Joint  or  separate  trial  see  infra,  VII,  B. 

Where  one  of  several  indicted  for  a  riot  is 
convicted,  the  others  not  yet  taken^  he  is 
estopped  by  the  verdict  to  deny  his  guilt, 
and  may  be  punished,  although  the  others 
may  be  acquitted.  State  v.  Pugh,  3  N.  C. 
55,  2  Am.  Dec.  621. 

90.  In  re  Charge  to  Grand  Jury,  4  Pa. 
L.  J.  29.    See  supra,  III,  B. 

This  is  not  the  rule,  under  the  statutory 
offense,  in  Missouri.  State  v.  McBride,  19 
Mo.  239. 

91.  See  Criminal  Law,  12  Cyc.  284. 

92.  See  cases  cited  infra,  this  note. 

A  conviction  against  one  under  an  indict- 
ment for  an  assault  and  battery  may  be 
pleaded  by  him  in  bar  to  an  indictment 
against  the  same  defendant  and  two  others, 
for  a  riot  and  beating-  a  person,  the  as- 
sault and  battery  in  each  case  beinj}^  identi- 
cally the  same.  Com.  v.  Kinney,  2  Va.  Cas. 
139;  Rex  v.  Sudburv,  12  Mod.  262,  88  Eng. 
Reprint  1309,  2  Salk.  593,  91  Eng.  Reprint 
502;  Reg.  v.  Kelly,  6  U.  C.  C.  P.  (Can.)  372. 
But  it  is  also  said  that  a  conviction  for  as- 
sault and  battery  does  not  bar  a  prosecution 
for  riot,  for  they  are  distinct  ofTonses  even 
when  arising  from  the  same/  breach  of  the 
peace.  In  announcing  this  decision  the  court 
said:  "The  punishment  for  a  riot  Avould 
be  a  defense  against  a  prosecution  for  an 
assault  and  battery,  but  not  rice  versa." 
No  authorities  are   cited  in  this  opinion. 


Scott  V.  U.  S.,  Morr.  (Iowa)  142,  144.  An 
indictment  pending,  for  assault,  on  which  no 
conviction  has  been  had,  is  no  bar  to  an 
indictment  for  riot.  Com.  v.  Berrv,  5  Grav 
(Mass.)  93. 

Where  a  riot  took  place  at  a  religious  meet- 
ing, it  was  held  that  the  rioters  could  not  be 
indicted  both  for  the  riot  and  for  disturb- 
ing the  religious  meeting,  as  the  punishment 
for  the  riot  covered  the  latter  offense :  it 
was  the  same  act.  State  v.  Townsend.  2 
Harr.  (Del.)  543. 

93.  Aron  v.  Wausau,  98  Wis.  592.  74  X.  W. 
354,  40  L.  R.  A.  733. 

94.  U.  S.  V.  Hart,  26  Fed.  Cas.  No.  15.316, 
Pet.  390,  3  Wheel.  Cr.  304. 

95.  Evidence  generally  see  Crimix^\x  Law, 
12  Cyc.  379  et  seq. 

96.  Hunt  'V.  State,  116  Ga.  615.  42  S.  E. 
1004;  Baptist  V.  State,  109  Ga.  546.  35 
S.  E.  658;  Dixon  v.  State,  105  Ga.  787,  31 
S.  E.  750. 

97.  Elements  of  the  offenge  see  supra, 
I;  II. 

98.  See  CRnriNAL  Law,  12  Cyc.  384. 
Presumption  of  common  intent  may  arise 

from  the  circumstances  and  acts  committed. 
State  r.  Secley,  51  Oreg.  131.  94  Pac.  37. 

99.  See  Chimin Law,  12  Cyc.  379.  See 
also  infra,  VI,  IT. 

After  case  shown. —  If  two  persons,  while 
endeavoring  to  separate  two  others,  and 
prevent  their  quarreling  and  fighting,  are 
struck,  the  one  by  one  of  the  combatants, 
and  thn  other  by  another  of  the  combatants, 
they  both  acting  together,  this  is  prima  facie 
a  riot  on  the  part  of  the  persons  so  striking, 
and,  if  there  are  circinustances  of  defense,  it 
devolves  ujion  them  to  show  what  thev  are. 
Logg  r.  People,  02  111.  508. 

1.  S(M^  CiUMTNAL  Law.  12  Cvc.  300  ct  seq. 
See  also  infra,  VT,  D.  E. 

2.  See  Evidence,  17  Cyc.  25  et  srq. 
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the  weight  and  sufficiency  of  evidence  in  prosecutions  under  informations  or 
indictments  for  criminal  offenses  generally  ^  apply. 

B.  Admissions.  The  acts  and  declarations  of  one  defendant,  at  the  time 
of  the  riot,  are  admissible  in  evidence  against  all  the  defendants  on  trial.'* 

C.  Concert  of  Action.  Concert  of  action,  by  the  proper  number  of  persons, 
must  be  shown,^  when  concert  of  action  is  an  element  of  the  offense.^ 

D.  General  Alarm.  Testimony  of  a  general  feeling  of  alarm  and  disquiet 
is  properly  received  to  show  that  defendants  disturbed  the  public  peace. 

E.  Intent.  It  is  not  necessary  that  the  common  purpose  of  the  rioters  should 
be  established  by  positive  proof,  but  such  purpose  and  intent  may  be  inferred 
and  found  from  the  circumstances  and  acts  committed.^ 

F.  Other  Riotous  Acts.  Other  riotous  acts  by  defendants  at  a  different 
place  and  time  are  not  competent,  in  evidence,  unless  it  is  first  shown  that  the 
various  acts  were  all  parts' of  one  continuous  transaction.^ 

G.  Trespass.  Where  a  riot  includes  a  trespass  it  is  not  necessary  to  prove 
the  actual  ownership  of  the  property,  but  its  possession  in  some  one  other  than 
the  rioters  should  be  shown. 

H.  Unknown  Rioters.  A  charge  that  some  of  the  rioters  are  unknown  is  a 
negative  averment,  and  need  not  be  proved,  the  onm  of  disproving  it  being  on 
defendant." 


Mere  opinion  evidence  as  to  the  effect  of 
the  use  of  certain  words  is  inadmissible. 
Shuler  v.  State,  126  Ga.  630,  55  S.  E.  496. 

3.  See  Criminal  Law,  12  Cyc.  485;  Evi- 
dence, 17  Cyc.  753  et  seq. 

Evidence  held  sufficient  to  sustain  convic- 
tion see  Lewis  v.  State,  2  Ga.  App.  659,  58 
S.  E.  1070:  State  v.  Seeley,  51  Oreg.  131,  94 
Pac.  37;  State  v.  Brazil,  Rice  (S.  C.)  257. 
See  also  cases  cited  supra,  11,  A. 

Evidence  held  insufficient  to  sustain  con- 
viction see  Stanfield  v.  State,  1  Ga.  App.  532, 
57  S.  E.  953.  See  also  cases  cited  supra, 
II,  A. 

4.  State  V.  Brazil,  Rice  (S.  C.)  257;  Peo- 
ple V.  O'Loughlin,  3  Utah  133,  1  Pac.  653. 

Qualification. —  But  what  one  of  two  joint 
defendants  said,  in  the  absence  of  the  other 
defendant,  some  thirty  minutes  after  the  al- 
leged riot,  not  of  a  character  to  throw  any 
light  on  tlie  question  of  the  guilt  of  either, 
was  irrelevant.  Shuler  v.  State,  126  Ga.  630, 
55  S.  E.  496. 

5.  Turner  v.  State,  120  Ga.  850,  48  S.  E. 
312;  Coney  v.  State,  113  Ga.  1060,  39  S.  E. 
425. 

In  one  English  case  it  is  said  that  the 
parties  charged  must  be  proved  to  have  been 
present,  before  the  fact  of  the  riot  can  be 
given  in  evidence.  Nicholson's  Case,  1  Lew. 
C.  C.  300. 

6.  Concert  of  action  as  element  of  offense 

see  supra,  II,  D,  text  and  note  47. 

7.  People  V.  O'Loughlin,  3  Utah  133,  1  Pac. 
653. 

Testimony  that  a  woman  fainted,  from 
fright  caused  by  the  tumult,  was  properly 
admitted  to  throw  light  on  the  conduct  of  the 
accused.  Johnson  v.  State,  124  Ga.  656,  52 
S.  E.  880. 

Declarations,  expressions  of  fear,  and  acts 
of  the  residents  of  the  neighborhood,  during 
and  while  the  acts  of  defendants  were  being 
performed,  are  admissible  as  tending  to  shov/ 
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a  breach  of  the  public  peace,  within  the  mean- 
ing of  the  statute  defining  riot.  People  v. 
O'Loughlin,  3  Utah  133,  1  Pac.  653. 

Evidence  of  the  effect  upon  the  minds  and 
feelings  of  the  people  in  the  vicinity,  occa- 
sioned by  the  unlawful  acts,  was  admissible 
as  tending  to  show  a  breach  of  the  public 
peace,  within  the  meaning  of  the  statute  de- 
fining riot.  People  v.  O'Loughlin,  3  Utah  133, 
1  Pac.  653. 

8.  State  V.  Seeley,  51  Oreg.  131,  94  Pac. 
37;  State  v.  Mizis,  48  Oreg.  165,  85  Pac.  611, 
86  Pac.  361;  State  v.  Johnson,  43  S.  C.  123, 
20  S.  E.  988;  West  v.  State,  9  Humphr. 
(Tenn.)  66;  U.  S.  v.  McFarland,  26  Fed.  Cas. 
No.  15,674,  1  Cranch  C.  C.  140;  U.  S.  v. 
Peaco,  27  Fed.  Cas.  No.  16,018,  4  Cranch  C.  C. 
601;  U.  S.  V.  Stockwell,  27  Fed.  Cas.  No. 
16,405,  4  Cranch  C.  C.  671.  See  also  People 
V.  Judson,  11  Daly  (N.  Y.)  1. 

Under  the  common-law  rule,  where  defend- 
ant's witnesses  have  testified  that  they  were 
of  the  party  concerned  in  the  riot,  they  will 
not  be  allowed  to  give  evidence  of  their  in- 
tention in  meeting.  U.  S.  v.  Dunn,  25  Fed. 
Cas.  No.  15,007,  1  Cranch  C.  C.  165. 

Statutory  exception, —  The  mere  fact  that 
three  or  more  persons  in  a  violent  manner 
beat  another  does  not  raise  the  presumption 
of  law  that  they  assembled  with  that  intent, 
or,  after  being  assembled,  agreed  mutually  to 
assist  one  another  in  executing  such  purpose, 
under  Mo.  Acts  (1855),  p.  618,  §  3.  State 
V.  Kempf,  26  Mo.  429. 

9.  Com.  V.  Campbell,  7  Allen  (Mass.)  541, 
83  Am.  Dec.  705;  State  v.  Renton,  15  N.  H. 
169. 

10.  State  V.  Wilson,  23  N.  C.  32;  State  v. 
Bennett,  20  N.  C.  170. 

Under  an  indictment  for  riotously  breaking 
into  an  outhouse  it  is  competent  to  show  that 
the  house  was  within  the  curtilage.  Douglass 
V.  State,  G  Yerg.  (Tenn.)  525. 

11.  State  V.  Blair,  13  Rich.  (S.  C.)  93. 
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VII.  TRIAL.12 

A.  In  General.  Riot,  being  originally  a  common-law  misdemeanor,  may  be 
tried  under  common-law  rules,  wherever  they  still  obtain. 

B.  Joint  or  Separate  Trial.  It  is  entirely  in  the  discretion  of  the  court  to 
determine  whether  several  defendants  shall  be  tried  jointly  or  separately.^*  Where 
three  are  indicted  for  a  riot  and  one  is  tried  separately  and  found  guilty  and  then 
a  second  is  tried  and  acquitted,  the  court  must  nevertheless  enter  judgment 
against  the  first;  for  the  court  cannot  look  to  extrinsic  facts  to  find  reasons  to 
arrest  the  judgment,  but  must  find  them  in  the  record  of  the  one  found  guilty. 

C.  Combined  Offenses.  On  an  indictment  for  a  riot  and  assault,  defend- 
ants may  be  found  guilty  of  the  assault  and  acquitted  of  the  riot.^^ 

D.  Charge  to  Jury.  The  charge  to  the  jury  must  define  riot  according  to 
the  law  of  the  jurisdiction  and  must  be  so  clear  that,  when  applied  to  the  facts, 
it  furnishes  a  true  guide  for  a  proper  finding  of  both  law  and  fact.^^ 

E.  Verdict.  Where  the  riot  is  charged  as  having  been  committed  by  a  cer- 
tain number  of  defendants,  and  two  are  found  guilty  and  all  the  rest  are  acquitted, 
finding  less  than  the  minimum  number  guilty  furnishes  ground  for  motion  in 


12.  Trial  generally  see  Criminal  Law,  12 
Cyc.  504  et  seq. 

13.  People  V.  White,  55  Barb.  (N.  Y.)  606 
[af/lrmed  in  32  N.  Y.  415]  ;  U.  S.  v.  McFar- 
lane,  20  Fed.  Cas.  No.  15,675,  1  Cranch  C.  C. 
163. 

The  court  of  general  sessions  has  jurisdic- 
tion of  riots  only  when  they  are  of  a  high 
and  aggravated  character.  State  v.  Sims,  16 
S.  C.  486. 

14.  People  i\  White,  55  Barb.  (N.  Y.)  606 
[affirmed  in  32  N.  Y.  465]  ;  People  v.  Judson, 

11  Daly  {N.  Y.)  1;  State  v.  Littlejohn,  1 
Bay  (S.  C.)  316.    See  also  Criminal  Law, 

12  Cyc.  505. 

State's  evidence.— Where  four  defendants, 
jointly  indicted  for  riot,  have  been  put  on 
trial,  and  the  state  announces  that  it  will 
claim  no  conviction  as  to  two  of  them  and 
then  examines  these  two  as  witnesses  against 
the  others,  a  verdict  is  not  void  because  it 
finds  all  guilty.    Sims  v.  State,  87  Ga.  569, 

13  S.  E.  551. 

15.  State  V.  Pugh,  3  N.  C.  55,  2  Am.  Dec. 
621;  State  v.  Allison,  3  Yerg.  (Tenn.)  428; 
Bex  V.  Scott,  3  Burr.  1262,  97  Eng.  Reprint 
822,  1  W.  Bl.  350,  96  Eng.  Reprint  195. 

Acquittal  of  co-defendant  see  supra,  V,  D. 

16.  Rex  V.  Hemings,  2  Show.  93,  89  Eng. 
Reprint  816.  But  compare  Reg.  v.  Kelly,  6 
U.  C.  C.  P.  372,  where  defendant  was  indicted 
for  riot  and  assault,  and  tlie  jury  found  him 
guilty  of  a  riot  but  not  assault,  and  it  was 
held  that  a  conviction  for  riot  could  not  be 
sustained,  the  assault,  the  object  of  the  riot- 
ous assembly,  not  having  been  executed,  al- 
though defendant  might  liave  been  guilty  of 
riot  or  guilty  of  joining  in  an  unlawful  as- 
sembly. 

On  an  indictment  for  riot,  and  a  riotous 
assault  and  battery,  by  four  persons,  ono  of 
them  may  bo  convicUMl  of  the  assault  aiul 
battery,  and  tlie  otluTs  ainuilliMl  of  tlie 
whole.    Shouse       Com.,  T)  I'a.  St.  S3. 

Where  the  grand  jury  on  one  count  for  riot 
and  assault,  in  an  indictment,  find  defendant 


guilty  of  a  riot,  it  is  a  partial  finding  of  the 
entire  count  and  therefore  void.  State  v. 
Creigiiton,  1  Nott  &  M.  (S.  C.)  256. 

Where  defendants  are  indicted  for  the  fel- 
ony of  riotous  demolition,  the  indictment 
may  be  sustained  as  for  a  misdemeanor  at 
common  law;  that  is,  for  a  riot,  with  a 
statement  of  the  demolition  of  the  house  as 
matter  of  aggravation.  Reg.  v.  Casey,  Ir.  R. 
8  C.  L.  408. 

17.  Hunter  v.  State,  127  Ga.  43.  55  S.  E. 
1044;  Shuler  v.  State,  126  Ga.  630.  55  S.  E. 
496;  Whitley  i\  State,  66  Ga.  656;  State  r. 
Snow,  18  Me.  346. 

Illustrations. —  It  is  error  to  charge  that : 

If  the  defendants  '  united,  with  or  without 
a  common  intent,  in  doing  an  unlawful  act 
of  violence,  the  acts  and  words  of  each  one 
while  the  thing  [was]  in  progress  [became] 
the  acts  and  words  of  the  other.'  "  Hunter 
V.  State,  127  Ga.  43,  55  S.  E.  1044.  Where 
defendants  were  indicted  for  riot  under  Ga. 
Code,  §  4514,  and  the  evidence  showed  that 
they  were  engaged  in  beating  another  person 
in  a  violent  and  tumultuous  manner,  the 
court  properly  refused  to  charge  the  law  as 
to  assault  and  battery.  Perkins  v.  State,  78 
Ga.  316.  On  the  trial  of  an  indictment  for 
riot,  an  instruction  that  if  "  the  defendants 
or  any  two  of  them."  l  iolously,  etc.,  assaulted, 
etc.,  then  the  jury  should  find  "  the  defend- 
ants "  guilty  instead  of  "such  defendants." 
is  erroneous.  Lambert  r.  People,  34  III.  App. 
637.  An  unqualified  charge  that,  if  a  i)erson 
at  some  distance  when  the  riot  takes  place 
comes  up  immediately  afterward  and  does 
violence  on  the  same  object,  ho  is  not  guilty 
of  a  riot,  is  properly  refused.  Hibbs  r.  State. 
24  Ind.  140.  An  instruction  that  each  of 
defendants  must  have  been  '*  acting  in  con- 
junction with  not  less  than  two  other  per- 
sons in  committing  the  act."  was  not  objec- 
tionable, as  misleading  the  jury  to  infer  that 
any  two  persons  wouUl  answer  the  require- 
ment. State  r.  Mizis.  48  Ore-j.  165,  85  Pac. 
611,  86  Pac.  361. 

I  VII,  E] 


1788    [34  Cye.] 


RIOT 


arrest  of  judgment. Where  the  findings  do  not  embrace  the  elements  necessary 
to  constitute  a  riot,  they  must  operate  as  an  acquittal  of  that  offense. A  general 
verdict  of  guilty  under  an  indictment  for  riot  has  been  held  to  be  sufficient,  although 
the  evidence  merely  establishes  that  defendants  were  guilty  of  rout  or  unlawful 
assembly.^^ 

VIIL  SENTENCE  AND  PUNISHMENT. 

A.  Generally.  At  common  law  the  offense  of  riot  is  a  misdemeanor.^^  By 
most  of  the  state  statutes  riot  is  also  made  a  misdemeanor;  but  an  occasional 
statute,  although  making  the  offense  a  misdemeanor,  also  makes  the  crime  a 
felony  where  certain  matters  of  aggravation  have  been  laid  and  proven.^^ 

B.  Imprisonment.  While  the  common-law  offense  provides  for  both  a  fine 
and  jail  imprisonment,  the  imprisonment  is  not  a  necessary  part  of  the  punishment.^^ 

C.  Statutory  Penalties.  Where  a  statute  fixes  the  penalty  for  the  common- 
law  offense,  no  other  than  the  statutory  penalty  can  be  inflicted.^* 

IX.  SUPPRESSION  OF  RIOT. 
A.  By  Private  Citizens.    Citizens  may,  on  their  own  authority,  lawfully 
endeavor  to  suppress  a  riot  when  it  assumes  a  dangerous  form,  and  may  arm  them- 


18,  Indiana. —  Hardebeck  v.  State,  10  Ind. 
459. 

Louisiana. —  State  v.  Egan,  10  La.  Ann. 
698. 

South  Carolina. —  State  v.  Brooks,  1  Hill 
361;  Carlile  u.  Maxwell,  1  McCord  534. 

United  States.—  U.  S.  v.  Cole,  25  Fed.  Cas. 
No.  14,832,  5  McLean  513. 

England. —  Rex  v.  Sudbury,  12  Mod.  262, 
88  Eng.  Reprint  1309,  2  Salk.  593,  91  Eng. 
Reprint  502. 

Acquittal  of  co-defendant  as  defense  see 
supra,  V,  D. 

Joint  or  separate  trial  see  supra,  VII,  B. 

Trial  for  combined  offenses  see  supra, 
VII,  C. 

Where  a  verdict  acquits  all  but  two  of 

several  indicted  for  a  riot,  and  finds  these 
guilty;  or  in  conspiracy  acquits  all  but  one, 
it  is  repugnant  and  void  as  to  those  found 
guilty,  unless  the  indictment  charges  them 
as  having  made  such  a  riot  or  conspired  with 
certain  persons  unknown  to  the  jurors,  for 
there  can  be  no  riot  where  there  are  no  more 
than  two,  or  a  conspiracy  where  there  is  no 
more  than  one,    2  Hawkins  P.  C.  c.  47,  §  8. 

Erroneous  verdict. —  On  the  trial  of  several 
persons  for  riot,  a  verdict  which  finds  two 
guilty  of  "  unlawful  riot "  in  effect  acquits 
such  defendants.    Barron  v.  State,  74  Ga.  833, 

19,  State  V.  Stephanus,  (Oreg.  1909)  99 
Pac,  428, 

Where  the  verdict  finds  facts  from  which 
the  court  can  see  that  the  assembly  of  de- 
fendants was  not  unlawful,  defendants  can- 
not be  convicted  of  a  riot.  State  v.  Hughes, 
72  N.  C.  25. 

20,  State  v.  Sumner,  2  Speers  (S,  C.)  599, 
42  Am.  Dec,  387. 

After  a  general  verdict  of  guilty,  on  an  in- 
dictment for  a  riot,  which  is  conformable  to 
the  usual  precedents,  it  seems  wholly  imma- 
terial whether  the  facts  proved  establish  that 
defendants  are  guilty  of  a  riot,  a  rout,  or 
an  unlawful  assembly.  State  v.  Brazil,  Rice 
(S.  C.)  257. 
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Conviction  of  other  offense  under  charge  of 
riot  see  Indictments  and  Informations,  22 
Cyc,  481  note  92. 

21,  People  V.  White,  55  Barb.  (N.  Y.) 
606  [affirmed  in  32  N.  Y.  465];  U.  S.  v.  Mc- 
Farlane,  26  Fed,  Cas,  No.  15,675,  1  Cranch 
C.  C.  163 ;  Reg.  V.  Casey,  Ir.  R.  8  C.  L.  408. 

22,  See  statutes  cited  supra,  p.  1773,  note 
5.  See  also  S,  D.  Comp.  Laws,  §  6678 
[quoted  in  State  v.  Page,  15  S.  D.  613,  615, 
91  N,  W.  313], 

Under  Alaska  Pen.  Code,  §  112,  which  pro- 
vides that  a  person  convicted  of  riot  under  the 
preceding  section  shall  be  punished  by  im- 
prisonment in  the  penitentiary  not  less  than 
three  nor  more  than  fifteen  years  "  if  such 
person  carried  at  the  time  of  such  riot  any 
species  of  dangerous  weapon,  or  was  disguised, 
or  encouraged  or  solicited  other  persons  who 
participated  in  the  riots  to  acts  of  force  or 
violence,"  and  in  all  other  cases  by  imprison- 
ment in  the  county  jail  not  more  than  a  year 
or  by  a  fine,  a  court  is  without  power  to  im- 
pose a  penitentiary  sentence  where  the  indict- 
ment did  not  charge  any  of  the  acts  of 
aggravation  enumerated.  Christensen  v.  U,  S., 
151  Fed.  766,  81  C.  C.  A.  390, 

23.  U.  S.  V.  McFarlane,  26  Fed.  Cas,  No. 
15,675,  1  Cranch  C.  C.  163, 

Aggravated  riot  not  amounting  to  felony. — 
Where  persons  are  convicted  of  a  riot,  although 
with  the  aggravation  of  riotously  rescuing  a 
fugitive  slave  from  his  master,  it  is  illegal  to 
sentence  them  to  the  penitentiary,  the  proper 
imprisonment  for  such  offense  being  in  the 
county  jail.    Clellans  v.  Com.,  8  Pa.  St,  223. 

24.  White  v.  Com.,  10  Bush  (Ky,)  557. 
Under  a  statute  providing  that  a  rioter, 

who  carries  a  dangerous  weapon,  shall  be  im- 
prisoned in  the  penitentiary,  but  in  all  other 
cases  the  punishment  shall  be  a  jail  sentence 
or  fine,  it  was  decided  that  where,  in  the 
course  of  a  riot  where  defendant  participated, 
other  participants  committed  an  assault  with 
a  dangerous  weapon,  defendant  was  subjected 
to  punishment  for  that  offense.    State  v.  Mizia, 
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selves  for  that  purpose,  and  whatever  is  honestly  done  by  them  in  execution  of 
that  object  will  be  supported  and  justified  by  the  common  law,  although  it  is 
more  discreet  for  everyone  in  such  a  case  to  be  assistant  to  the  sheriff  and  other 
civil  authorities  in  doing  so.^^ 

B.  By  Civil  Authorities  —  l.  Reading  Riot  Act.  Under  the  old  common 
law  and  the  English  statutes,  if  the  statutory  riot  act  was  properly  and  carefully 
read  to  rioters,  and  they  refused  to  desist  and  disperse,  and  remained  assembled 
for  one  hour  or  more,  the  rioters  thereupon  become  felons.^^  Generally,  in  the 
United  States,  an  order  by  a  peace  officer,  directing  rioters  to  disperse,  brands 
those  who  remain  as  rioters  and  causes  them,  by  remaining,  to  declare  their  intent 
to  be  considered  as  members  of  the  mob.^^ 

2.  Posse  Comitatus.^^  It  is  a  general  rule  that  every  citizen  capable  of  bearing 
arms,  of  every  rank,  description,  and  denomination,  is  bound  to  yield  a  prompt 
obedience,  when  called  to  the  assistance  of  the  sheriff,  or  other  authorized  peace 
officer,  to  suppress  a  riot;  and  neglect  so  to  do  is,  at  common  law,  a  subject  for 
fine  and  imprisonment.^^  It  is  also  an  offense  for  a  magistrate  to  refuse  to  raise 
the  posse,  when  necessity  therefor  arises. With  this  posse  the  sheriff  may  exer- 
cise, an  authority,  as  their  chief,  which  can  hardly  be  distinguished  from  that  of 
a  general  subduing  a  revolt. 

3.  Militia  as  Posse  Comitatus.  Where  a  force  of  militia  reports  to  a  civil  officer, 
to  aid  him  to  suppress  riot,  this  force  has  no  power  to  act  independently  of  civil 
authority,  or  to  usurp  its  functions,  or  take  its  place.  Such  force  may  act  simply 
as  armed  police,  subject  to  the  control  of  magistrates  and  other  civil  authorities.^^ 
While  such  a  military  force  is  acting  strictly  in  aid  of  civil  authorities,  the  mihtaiy 
officers  have  only  the  same  powers  as  have  the  civil  officers,  and  the  military 
officers  only  have  these  powers  when  the  civil  officers  direct  their  exercise.^^  But 
the  command  over  the  military  force,  by  the  civil  officers,  may  be  exercised  only 
by  giving  general  directions;  such  as  to  clear  the  streets,  or  guard  certain  prop- 
erty; for  the  commander  of  the  military  force  may  exercise  his  discretion,  under 
the  governing  legal  restrictions,  as  to  the  best  means  of  executing  his  orders.^* 

C.  By  the  State  —  l.  In  General.    Primarily,  the  duty  of  protecting  fives 


48  Greg.  165,  85  Pac.  611,  86  Pac.  361.  But 
a  driving  whip  is  not  such  dangerous  weapon. 
State  V.  Page,  15  S.  D.  613,  91  N.  W.  313. 

25.  Pond  t\  People,  8  Mich.  150;  Com.  v. 
Hare,  4  Pa.  L.  J.  257. 

26.  Rex  V.  Woolcock,  5  C.  &  P.  516,  24 
E.  C.  L.  684;  Rex  v.  Bir.t  5  C.  &  P.  154,  24 
E.  C.  L.  501 ;  Rex  v.  James,  5  C.  &  P.  153,  24 
E.  C.  L.  500;  Rex  v.  Childe,  4  C.  &  P.  442, 
19  E.  C.  L.  593. 

27.  In  re  Charge  to  Grand  Jury,  4  Pa. 
L.  J.  29. 

"  Mob  "  and  "  riot  "  are  said  to  be  synony- 
mous terms.    See  supra,  p.  1773,  note  3. 

28.  "Posse  comitatus"  defined  see  31  Cyc. 
922. 

29.  In  re  Charge  to  Grand  Jury,  4  Pa. 
L.  J.  29;  Rex  v.  Pinney,  3  B.  &  Ad.  947, 
23  E.  C.  L.  412,  5  C.  &  P.  254,  24  E.  C.  L. 
552;  Reg.  v.  Vincent,  9  C.  &  P.  91,  38  E.  C.  L. 
65. 

The  marshal  has  a  right  to  take  a  posse, 

and  to  call  on  all  citizens  to  aid  him  in  ar- 
resting rioters;  and  the  citizens  have  a  right 
to  arm  themselves.  U.  S.  v.  Fenwick,  25  Fed. 
Cas.  No.  15,086,  4  Cranch  C.  C.  675. 

30.  Rex  V.  Kennett,  5  C.  &  P.  282.  24 
E.  C.  L.  566. 

In  a  case  where  the  mayor  of  London  was 
convicted  of  failure  to  suppress  a  riot,  it  was 


said:  "If  on  a  riot  taking  place,  a  magis- 
trate neither  reads  the  proclamation  from 
the  Riot  Act,  nor  restrains  nor  apprehends 
the  rioters,  nor  gives  any  order  to  fire  on 
them,  nor  makes  any  use  of  a  military  force 
under  his  command,  this  is  prima  facie  evi- 
dence of  a  criminal  neglect  of  dutv  in  him." 
Rex  V.  Kennett,  5  C.  &  P.  282,  24  E.  C.  L. 
566. 

31.  Com.  V.  Shortall,  206  Pa.  St.  165.  55 
Atl.  952,  98  Am.  St.  Rep.  759,  65  L.  R.  A. 
193;  Com.  v.  Daley,  4  Pa.  L.  J.  150. 

Arms  may  be  used  as  in  battle  to  bear 
down  resistance;  and  if  loss  of  life  ensues, 
the  circumstances  will  be  a  justification.  The 
measure  does  not,  however,  cease  to  be  civil, 
or  fall  beyond  the  rule  which  applies  when  a 
house  is  entered  in  the  night  by  burglars,  or 
a  traveler  shoots  a  highwayman  who  de- 
mands his  monev.  Com.  r.  Shortall,  206  Pa. 
St.  165,  55  Atl.  952,  98  Am.  St.  Rop.  759.  65 
L.  R.  A.  193. 

32.  Ela  v.  Smith.  5  Grnv  (Mass.)  121.  66 
Am.  Dec.  356;  State  V.  Coit,  8  Ohio  S.  &  C. 
PI.  Dec.  62. 

33.  State  r.  Coit.  8  Ohio  S.  C.  PI.  Dec. 
62. 

34.  Ela  r.  Smith.  5  Grav  CNFass.)  121.  66 
Am.  Doc.  356:  State  r.  Coit.  8  Ohio  S.  &  C. 
PI.  Dec.  62. 
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and  property  from  the  unlawful  violence  of  mobs  or  rioters  rests  in  the  state. 
This  duty  is  not  divested,  nor  in  any  degree  impaired  or  diminished,  by  the  dele- 
gation of  the  same  duty  to  municipalities.^^ 

2.  Governor's  Independent  Action.  Except  when  inhibited  by  a  state  con- 
stitution, the  governor  may  dispense  with  certain  statutory  formalities,  where  an 
emergency  requires  it,  and  may  direct  the  use  of  the  state  military  forces  in  the 
suppression  of  riot.^^  He  may  authorize  his  militia  officers  to  act  independently 
of  the  minor  civil  authorities  and  to  use  all  means  necessary  for  the  restoration 
of  order.^^ 

Rioter.    See  Riot,  ante,  p.  1773  note  2. 
Riotous.    See  Riot,  ante,  p.  1773  note  2. 

Riotous  assembly.    See  Riot,  ante,  p.  1770;  Unlawful  Assembly. 
Riotously.    See  Riot,  ante,  p.  1783. 

Rip.  To  separate  or  divide  the  parts  of  by  cutting  or  tearing;  tear  or  cut 
open  or  off;  split. ^ 

RlPA,  A  Latin  word  meaning  bank  of  stream  not  navigable ;  ^  a  river  bank ;  ^ 
shore  of  a  river.  ^ 

Riparian.^  A  term  used  to  describe  the  rights  of  owners  of  uplands  along 
running  streams  or  rivers ;  ^  relating  to  the  bank  of  a  stream  or  other  water  — 
river,  lake,  or  sea ;  ^  pertaining  to  or  situated  on  the  bank  of  a  river ;  ^  of  or  per- 
taining to  the  bank  of  a  river.^  (See  Riparian  Proprietor;  Riparian  Rights, 
and,  generally,  Navigable  Waters,  29  Cyc.  333;  Waters.) 


35.  Chicago  v.  Chicago  League  Ball  Club, 
196  111.  54,  63  N.  E.  695,  89  Am.  St.  Rep. 
243;  Hubbard  v.  Fitzsimmons,  57  Ohio  St. 
436,  49  N.  E.  477;  Hartranft's  Appeal,  85 
Pa.  St.  433,  27  Am.  Rep.  667. 

Power  of  municipality  to  suppress  see  Mu- 
nicipal CoKPORATiONS,  28  Cyc.  707  te:xt  and 
notes  75,  76. 

But  in  Canada  a  municipality  may  be 
charged  with  the  pay  of  troops  called  by  it 
for  riot  duty.  Crewe-Read  f.  Cape  Breton 
County,  14  Can.  Sup.  Ct.  8. 

36.  See  cases  cited  infra,  this  note. 

The  state  constitutional  provision,  often 
found,  to  the  effect  that  the  military  shall 
be  subordinate  to  the  civil  power,  does  not 
prohibit  a  governor  from  using  troops  inde- 
pendently of  minor  civil  officers  in  enforcing 
the  laws  of  the  state.  In  re  Moyer,  35  Colo. 
159,  85  Pac.  190,  117  Am.  St.  Rep.  189,  12 
L.  R.  A.  N.  S.  979;  Hartranft's  Appeal,  85 
Pa.  St.  433,  27  Am. .  Rep.  667 ;  Chapin  v. 
Ferry,  3  Wash.  386,  28  Pac.  754,  15  L.  R.  A. 
116. 

Where  a  statute  provides  that  a  governor 
must  require  local  authorities  to  suppress  a 
riot,  before  he  may  act  independently,  this 
course  of  action  is  not  binding  on  him,  when, 
in  his  judgment,  the  danger  of  riot  is  so 
imminent  as  not  to  permit  of  the  delay  neces- 
sary to  so  many  formalities.  Chapin  v. 
Ferry,  3  Wash.  386,  28  Pac.  754,  15  L.  R.  A. 
116. 

The  governor's  decision  that  it  is  necessary 
to  use  the  military  forces,  to  suppress  riot, 
is  not  one  that  may  be  reviewed  by  any 
court,  where  the  power  has  been  vested  in 
the  governor  by  the  same  laws  which  have 
created  the  court.  Hartranft's  Appeal,  85 
Pa.  St.  433,  444,  27  Am.  Rep.  667. 

37.  In  re  Moyer,  35  Colo.  159,  85  Pac.  190, 
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117  Am.  St.  Rep.  189,  12  L.  R.  A.  K  S. 

979;  In  re  Bovle,  6  Ida.  609,  57  Pac.  706, 
96  Am.  St.  Rep.  286,  45  L.  R.  A.  832;  Com. 
i\  Shortall,  206  Pa.  St.  165,  55  Atl.  952,  98 
Am.  St.  Rep.  759,  65  L.  R.  A.  193. 

1.  Century  Diet. 

As  applied  to  lead  in  sheets. —  The  word 
"  rip,"  as  used  in  N.  J.  Rev,  St.  p.  250, 
§  132,  providing  that  if  any  person  shall  steal, 
rip,  cut,  or  break,  with  intent  to  steal,  any 
lead  or  iron  bar,  iron  rail,  gate,  or  palisade, 
or  any  lock  fixed  to  any  building  of  another, 
he  shall  be  deemed  guilty  of  a  misdemeanor, 
properly  applies  to  lead  in  sheets  of  roofing, 
or  any  other  shape  than  bars.  Bars  of  lead 
or  iron  may  be  broken  or  cut,  but  with  re- 
spect to  lead  or  iron  in  that  shape  the  legis- 
lature would  hardly  apply  the  term  "  rip." 
State  V.  Stone,  30  N.  J.  L.  299,  300. 

2.  Gough  V.  Bell,  22  N.  J.  L.  441,  464. 

3.  Sutter  v.  Heckman,  1  Alaska  188,  192. 

4.  Anderson  L.  Diet,  [quoted  in  Bathgate 
V.  Irvine,  126  Cal.  135,  143,  58  Pa.  442,  77 
Am.  St.  Rep.  158']. 

5.  Derived  from  the  Latin  "  ripa  "  see  Sut- 
ter V.  Heckman,  1  Alaska  188,  192. 

6.  Sutter  v.  Heckman,  1  Alaska  188, 
192. 

7.  Anderson  L.  Diet,  [quoted  in  Bathgate 
V.  Irvine,  126  Cal.  135,  143,  58  Pac.  442, 
77  Am.  St.  Rep.  158],  where  it  was  said  that 
land  whose  watershed  does  not  drain  into  a 
stream  is  not  riparian  to  such  stream. 

8.  Century  Diet,  [quoted  in  Mobile  Dry- 
Docks  Co.  V.  Mobile,  146  Ala.  198,  203,  40 
So.  205,  3  L.  R.  A.  N.  S.  822 ;  Mobile  Transp. 
Co.  V.  Mobile,  128  Ala.  335,  348,  30  So.  645, 
86  Am.  St.  Rep.  143,  64  L.  R.  A.  333. 

9.  Webster  Int.  Diet,  [quoted  in  Mobile 
Dry-Dock  Co.  v.  Mobile,  146  Ala.  198,  203, 
40  So.  205,  3  L.  R.  A.  N.  S.  822]. 


RIPARIAN  PROPRIETOR  — RISK  [34  Cye.J  1791 


Riparian  proprietor.  An  owner  of  land,  bounded  generally  upon  a 
stream  of  water,  and  as  such  having  a  quaHfied  property  in  the  soil  to  the  thread 
of  the  stream,  with  the  privileges  annexed  thereto  by  law;  one  whose  land  is 
bounded  by  a  natural  stream,  or  through  whose  land  it  flows;  "  one  whose  land 
is  bounded  by  a  navigable  stream;  one  who  owns  land  bounded  upon  a  water- 
course or  lake ;  in  its  common  law  sense,  the  owner  of  the  ri'pa  or  bank  of  streams 
not  navigable.^*  (See  Riparian  Rights;  and,  generally,  Navigable  Waters,  29 
Cyc.  333;  Waters.) 

Riparian  rights.  A  term  used  with  regard  to  riparian  proprietors,  said 
to  mean  access  to  the  navigable  river  in  front  of  his  lot,  the  right  to  make  a  land- 
ing wharf  or  pier  for  his  own  use,  or  the  use  of  the  public,  subject  to  the  general 
rules  imposed  by  the  legislature  for  the  rights  of  the  public. (Riparian  Rights : 
In  General,  see  Navigable  Waters,  29  Cyc.  333;  Riparian;  Riparian  Pro- 
prietors; Waters.  Compensation  to  Riparian-Owner  For  Establishment  of 
Harbor  Lines,  see  Constitutional  Law,  8  Cyc.  1125  note  56.  In  Lakes,  see 
Common  Law,  8  Cyc.  380  note  85.  Whether  Subject  to  Power  of  Eminent  Domain, 
see  Eminent  Domain,  15  Cyc.  609,  648.) 

RIPARUM  USUS  PUBLICUS  EST  JURE  GENTIUM,  SICUT  IPSIUS  FLUMINIS. 
A  maxim  meaning  The  use  of  river-banks  is  by  the  law  of  nations  public,  like 
that  of  the  stream  itself."  ^® 

RiPE.  Full-grown;  developed;  finished;  having  experience;  knowledge,  or 
skill;  equipped;  accomplished;  wise;  clever. 

Riprap,  a  term  said  to  apply  to  stone  when  laid  into  a  kind  of  shingling 
upon  the  slope  of  a  dirt  embankment  at  such  points  as  it  is  likely  to  be  washed 
by  water.^^ 

Rising  of  court.  A  term  used  as  the  equivalent  to  final  adjournment  " 
or    the  last  day  of  the  term." 

Risk.  The  hazard  of  loss  of  a  ship,  goods  or  other  property;  the  degree  of 
hazard  or  danger  upon  which  the  premiums  of  insurance  are  calculated. (Risk : 


Land  extending  beyond  watershed. —  When 
an  owner's  lands  bordered  on  a  stream,  the 
fact  that  a  part  of  it  extended  beyond  the 
natural  watershed  of  the  stream  did  not  pre- 
vent that  part  from  being  riparian  land. 
Jones  X).  Conn,  39  Oreg.  30,  39,  64  Pac.  855, 
65  Pac.  1068,  87  Am.  St.  Rep.  634,  54 
L.  R.  A.  630. 

Land  extending  to  levee. —  Those  lands 
which  actually  extend  to  a  river  —  that  is, 
which  come  down  to  the  banks  of  the  river, 
are  riparian,  and  on  the  borders  of  the  Mis- 
sissippi, and  other  navigable  streams,  where 
there  are  levees  established  according  to  law, 
the  levees  shall  form  the  banks  —  the  lands 
extending  to  the  levee,  although  not  actually 
washed  by  the  river.  Hart  r.  Orleans  Parish 
Levee  Com'rs,  54  Fed.  559,  561. 

10.  Bardwell  v.  Ames,  22  Pick.  (Mass.) 
333,  355. 

11.  Jones  V.  Conn,  39  Oreg.  30,  38,  64 
Pac.  855,  65  Pac.  1068,  87  Am.  St.  Rep.  634, 
54  L.  R.  A.  630. 

12.  Potomac  Steam-Boat  Co.  X).  Upper 
Potomac  Steam-Bi)at  Co.,  100  U.  S.  672,  682, 
4  S.  Ct.  15,  27  L.  ed.  1070. 

13.  Grant  r.  Hemphill,  92  Iowa  218,  224, 
59  N.  W.  263.  60  N.  W.  618;  French  Glenn 
Live  Stock  Co.  r.  Sprincrer,  35  Oreg.  312,  322, 
58  Pac.  102. 

14.  Gouffh  r.  Boll.  22  >T.  J.  L.  441,  464. 
The  words  "  owner  of  lands  situate  along 

or    upon      tide-waters "    identical    with  ri- 


parian owner.  Fitzgerald  v.  Faunce,  46 
N.  J.  L.  536,  594. 

15.  North  Hempstead  v.  Gregory,  66  N.  Y. 
Suppl.  28.;  Potomac  Steam-Boat  Co.  v.  Upper 
Potomac  Steam-Boat  Co.,  109  U.  S.  672,  682, 
4  S.  Ct.  415,  27  L.  ed.  1070. 

16.  Peloubet  Leg.  Max.  [citing  Dig.  1. 
8.  5]. 

17.  Century  Diet. 

In  a  silo  contract  providing  for  the  deliv- 
ery of  beets  mentioned  therein  when  ripe, 
the  term  is  construed  to  mean  when  they 
should  contain  twelve  per  cent  of  sugar, 
with  a  purity  coefficient  of  eighty.  Norfolk 
Beet  Sugar  Co.  r.  Berger,  1  Nelir.  (L^noff. ) 
151,  157,  95  N.  W.  336. 

"  Ripe  for  judgment "  as  used  in  a  rule  of 
court  relatino-  to  tlie  entry  of  judgments  in 
actions  see  Dalton-lnijersoU  Co.  r.  Fiske,  175 
Mass.  15,  17,  55  N.  E.  468. 

18.  Wood  v.  Vermont  Cent.  R.  Co.,  24 
Vt.  608,  610,  where  it  is  said  that  in  other 
words,  "  rip  rap  "  is  a  kind  of  wall,  so  as  to 
imply  that  "cubic"  yard,  when  applied  to  it. 
would  have  the  same  siirnification  as  when 
applied  to  a  ^vall. 

19.  State  r.  Weaver.  11  Nebr.  163.  165.  8 
N.  W.  385,  386,  wliero  it  is  used  in  a  statute 
requiring  a  party  to  reduce  his  exceptions  to 
writing  \vithin  sucli  time  as  tlie  court  m.TV 
direct,  not  exceeding  forty  days  from  "the 
rising  of  tlie  co\irt." 

20.  Century  Diet. 
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Assumed  by  Servant,  see  Master  and  Servant,  26  Cyc.  1177.  Assumption  of 
Risk  by  Shipper  as  to  Cars  in  Which  Live  Stock  Shipped,  see  Carriers,  6  Cyc. 
441.  ColHsions  Caused  by  Perils  of  the  Sea,  see  Collisions,  7  Cyc.  316  note  40. 
Duration  of,  in  PoHcy  of  Marine  Insurance,  see  Marine  Insurance,  26  Cyc.  595. 
Effect  of  Stipulation  That  Goods  Accepted  by  Carrier  at  Owner's  Risk,  see  Car- 
riers, 6  Cyc.  407.  Loading  and  Unloading  Live  Stock  at  Shipper's  Risk,  see 
Carriers,  6  Cyc.  391  note  68,  441.  Of  Collision,  What  Constitutes,  see  Collision, 
7  Cyc.  326.  Of  Owners  and  Carriers  of  Goods  by  Water,  see  Shipping.  Within 
Insurance  Policy,  see  Accident  Insurance,  1  Cyc.  239,  248;  Fire  Insurance,  19 
Cyc.  827;  Marine  Insurance,  26  Cyc.  650.) 

Rival,  a  river  bank  or  shore;  a  stream  or  watercourse.^^ 
River. 22  A  body  of  flowing  water  of  no  specific  dimensions,  larger  than  a 
brook  or  rivulet,  less  than  a  sea,  a  running  stream  pent  on  either  side  by  walls 
or  banks;  a  considerable  body  of  water  flowing  with  a  perceptible  current,  in 
a  certain  definite  course'  or  channel,  and  usually  without  cessation  during  the 
entire  year;  a  considerable  stream  of  water  that  has  a  current  of  its  own,  flowing 
from  a  higher  level,  that  constitutes  its  source,  to  its  mouth,  where  it  debouches; 
a  large  inland  stream  of  water  flowing  into  the  sea,  a  lake,  or  another  river;  a 
stream  larger  than  a  brook;  a  large  stream  of  water  flowing  in  a  channel;  a 
large  stream  of  water  flowing  in  a  channel  on  land  toward  the  ocean,  a  lake,  or 
another  river;  a  stream  larger  than  a  rivulet  or  brook;  a  large  stream  of  water 
flowing  through  a  certain  portion  of  the  earth's  surface,  and  discharging  itself  into 
the  sea,  a  lake,  marsh,  or  another  river;  a  natural  stream  of  water  flowing 
betwixt  banks  or  walls  in  a  bed  of  considerable  depth  and  width;  a  running 
stream  of  water  pent  in  on  either  side  by  banks,  shores  or  walls;  a  stream  flowing 
in  a  channel  into  another  river,  into  the  ocean,  or  into  a  lake  or  sea;  a  current 
of  water;  a  flood  or  flowing  course;  a  current;  a  stream  of  water;  a  land  current 
of  water  bigger  than  a  brook ;  water  flowing  in  a  channel  between  banks  more 
or  less  defined.^^    (River:  In  General,  see  Navigable  Waters,  29  Cyc.  285; 


21.  Hudson  v.  Tabor,  1  Q.  B.  D.  225,  232, 
45  L.  J.  Q.  B.  190,  34  L.  T.  Rep.  N.  S.  249, 
24  Wkly.  Rep.  579. 

22.  Derived  from  the  Latin  word  **  rivus  " 

see  Chamberlain  v.  Hemingway,  63  Conn.  1, 
6,  27  Atl.  239,  38  Am.  St.  Rep.  330,  22 
L.  R.  A.  45;  State  v.  Gilmanton,  14  N.  H. 
467,  477. 

23.  Shelbv  County  v,  Castetter,  7  Ind. 
App.  309,  33  N.  E.  986,  987,  34  N.  E.  687; 
Alabama  v.  Georgia,  23  How.  (U.  S.)  505, 
513,  16  L.  ed.  556;  Woolrych  Diet,  ^quoted 
in  Alabama  v.  Georgia,  swprcp]. 

24.  Century  Diet,  .\_quoted  in  Chamberlain 
V.  Hemingway,  63  Conn.  1,  6,  27  Atl.  239,  38 
Am.  St.  Rep.  330,  22  L.  R.  A.  45]. 

25.  Chamberlain  v.  Hemingway,  63  Conn. 
1,  5,  27  Atl.  239,  38  Am.  St.  Rep.  330,  22 
L.  R.  A.  45;  The  Garden  City,  26  Fed.  766, 
772. 

26.  Worcester  Diet,  \_quoted  in  Chamber- 
lain V.  Hemingway,  63  Conn.  1,  6,  27  Atl. 
239,  241,  38  Am.  St.  Rep.  330,  22  L.  R.  A. 
45;  The  Garden  City,  26  Fed.  766,  772}. 

27.  Webster  L.  Diet,  [quoted  in  State  v. 
Gilmanton,  14  N.  H.  467,  478]. 

28.  Webster  Diet,  [quoted  in  Chamberlain 
V.  Hemingway,  63  Conn.  1,  6,  27  Atl.  239,  241, 
38  Am.  St.  Rep.  330,  22  L.  R.  A.  45;  Harlan, 
etc.,  Co.  V.  Paschall,  5  Del.  Ch.  435,  463; 
The  Garden  City,  26  Fed.  766,  772]. 

29.  Imperial  Diet,  [quoted  in  Chamberlain 
V.  Hemingway,  63  Conn.  1,  6,  27  Atl.  239, 


38  Am.  St.  Rep.  330,  22  L.  R.  A.  45;  The 
Garden  City,  26  Fed.  766,  772']. 

30.  Bouvier  L.  Diet,  [quoted  in  Berlin 
Mills  Co.  V.  Wentworth,  60  N.  H.  156],  said 
to  be  so  called  whether  its  current  sets  always 
one  way  or  flows  and  reflows  with  the  tide. 

31.  State  V.  Faudre,  54  W.  Va.  122,  125, 
46  S.  E.  269,  102  Am.  St.  Rep.  927,  63 
L.  R.  A.  877. 

32.  Stormonth  Diet,  [quoted  in  Chamber- 
lain V.  Hemingway,  63  Conn.  1,  6,  27  Atl. 
239,  38  Am.  St.  Rep.  330,  22  L.  R.  A.  45; 
The  Garden  City,  26  Fed.  766,  772]. 

33.  Rees  Encvcl.  [quoted  in  State  v.  Gil- 
manton, 14  N.  H.  467,  478]. 

34.  Richardson  L.  Diet,  [quoted  in  State 
V.  Gilmanton,  14  N.  H.  467,  478']. 

35.  Johnson  L.  Diet,  [quoted  in  Harlan, 
etc.,  Co.  v.  Paschall,  5  Del.  Ch.  435,  463; 
State  V.  Gilmanton,  14  N.  H.  467,  478]. 

36.  New  Hamburg  v.  Waterloo  County,  22 
Ont.  193,  202. 

Consists  of  water,  a  bed,  and  banks;  these 
several  parts  constituting  the  whole  river. 
Dodge  County  v,  Saunders  County,  70  Nebr. 
442,  446,  97*  N.  W.  617;  Starr  v.  Child,  20 
Wend.  (N.  Y.)  149,  153;  Gavit  v.  Chambers, 
3  Ohio  495,  497. 

Does  not  consist  of  main  channel  alone 
but  of  other  waters  surrounding  islands  con- 
tained therein  though  known  under  different 
names.  Schermerhorn  v.  Hudson  River  R. 
Co.,  38  K  Y.  103,  104. 


Rl  YER  —  ROAD-BED 
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Waters.  As  Boundary — -Generally,  see  Boundaries,  5  Cyc.  894;  International 
Law,  22  Cyc.  1722;  Of  Municipal  Corporation,  see  Municipal  Corporations,  28 
Cyc.  181.  Changing  Channel  of  Navigable  River,  see  Commerce,  7  Cyc.  454  note 
25.  Collision  in,  see  Collision,  7  Cyc.  299.  Driving,  Floating,  or  Rafting  Logs 
in,  see  Logging,  25  Cyc.  1541.  Embankments  and  Other  Works  Constructed 
by  Public  Authority  to  Protect  Land  From  Inundation  From,  see  Levees,  25  Cyc. 
188.    Ferries,  see  Ferries,  19  Cyc.  491.    Pilots,  see  Pilots,  30  Cyc.  1607.) 

River  bed.  That  portion  of  the  soil  which  is  alternately  covered  and  left 
bare ;  that  soil  so  usually  covered  by  water  as  to  be  distinguishable  from  the 
banks,  by  the  character  of  the  soil,  or  vegetation,  or  both,  produced  by  the  com- 
mon presence  and  action  of  flowing  water ;  the  hollow  basin  through  which  the 
water  of  the  river  flows  at  low  water  mark;^^  the  space  contained  between  its 
banks;  *°  the  space  subjacent  to  the  river  through  which  it  flows;  the  channel 
of  a  stream;  the  part  between  the  banks  worn  by  the  regular  flow  of  the  water.^^ 
(See  River.) 

River  front.    A  term  said  to  be  apphcable  to  the  shores  above  low  water 
mark,  and  used  in  connection  with  land  under  water.      (See  River.) 
Road.    See  Streets  and  Highways. 

Road-bed.  That  part  of  the  railroad  company's  right  of  way  which  is  occu- 
pied by  the  ties  and  rails  constituting  the  railroad  track ;  the  bed  or  foundation 
upon  which  rests  the  superstructure  of  rails  and  sleepers;  the  bed  upon  which 
the  superstructure  of  the  railroad  rests ;  the  track  in  use,  or  intended  to  be  used, 
on  which  to  operate  trains ;  the  bed  or  foundation  on  which  the  superstructure 
of  the  railway  rests. (Road-Bed:  Accidents  —  From  Walking  on,  see  Accident 


Distinguished  from  "  bay "  see  Johnson  v>. 
State,  74  Ala.  537,  538;  State  v.  Gilmanton, 
9  N.  H.  461,  463. 

Distinguished  from  "lake"  see  Jones  v. 
Lee,  77  Mich.  35,  40,  43  N.  W.  855. 

A  fresh-water  river,  like  a  tidal  river,  is 
composed  of  the  alveus,  or  bed,  and  the  water, 
but  it  has  banks  instead  of  shores.  State  v. 
Longfellow,  169  Mo.  109,  121,  69  S.  W.  374; 
State  V.  Faudre,  54  W.  Va.  122,  125,  46  S.  E. 
269,  102  Am.  St.  Rep.  927,  63  L.  R.  A. 
877. 

The  phrase  "navigable  river,"  has  a  tech- 
nical meaning  in  the  comrmon  law.  A  river 
is  navigable  in  the  technical  sense,  as  high 
up  from  its  mouth  as  the  tide  flows.  Morgan 
V,  Reading,  3  Sm.  &  M.  (Miss.)  366,  402. 

37.  Alabama  v.  Georgia,  23  How,  (U.  S.) 
505,  515,  16  L.  ed.  556. 

38.  Howard  v.  Ingersoll,  13  How.  (U.  S.) 
381,  427,  14  L.  ed.  189. 

39.  Dayton  v.  Cooper  Hydraulic  Co.,  10 
Ohio  S.  &  C.  PI.  Dec.  192,  205,  7  Ohio  N.  P. 
495. 

40.  Pulley  v.  Municipality  No.  2,  18  La. 
278,  282. 

41.  Harlan,  etc.,  Co.  v.  Paschall,  5  Del. 
Ch.  435,  463. 

42.  Bouvier  L.  Diet,  [quoted  in  Dayton  v. 
Cooper  Hydraulic  Co.,  10  Ohio  S.  &  C.  PI. 
Dec.  192,' 205,  7  Ohio  N.  P.  495]. 

A  natural  object,  to  be  sought  for  not 
merely  by  tlie  application  of  any  abstract 
rules,  but  as  other  natural  objects  are  sought 
for  and  found  by  the  distinctive  appearances 
they  present,  the  banks  being  fast  land,  on 
which  vegetation,  appropriate  to  such  land 
m  the  particular  locality,  grows  wherever  the 
bank  is  not  too  steep  to  permit  such  growth, 
and  the  bed  being  soil  of  a  different  character 
and  having  no  vegetation,  or  only  such  as 
[113] 


exists  when  commonly  submerged  in  water. 
Howard  v.  Ingersoll,  13  How.  (U.  S.)  381, 
428,  14  L.  ed.  189. 

In  a  limited  sense  that  part  which  is  al- 
most covered  by  water.  Haight  r.  Keokuk, 
4  Iowa  199,  212. 

Distinguished  from  mere  surplus  drainage 
flowing  without  definite  course  or  certain 
limits.  Paine  Lumber  Co.  v.  U.  S.,  55  Fed. 
854,  864,  where  it  is  said  to  be  a  definite  and 
commonly  a  permanent  channel. 

Includes  the  shores  and  the  whole  space 
through  which  the  river  flows.  Ravenswood 
v.  Flemings,  22  W.  Va.  52,  66,  46  Am.  Rep. 
485. 

43.  Eastman  v.  St.  Anthony  Falls  Water- 
Power  Co.,  43  Minn.  60,  64.  44  X.  W.  882. 

44.  Meadows  v.  Pacific  Mut.  L.  Ins.  Co., 
129  Mo.  76,  97,  31  S.  W.  578.  oO  Am.  St. 
Rep.  427,  where  it  is  said  not  to  include  the 
entire  space  in  the  riglit  of  way. 

45.  In  re  New  York  Bay  R.  Co.,  75  N.  J.  L. 
389,  393,  67  Atl.  1049;  'in  re  United  New 
Jersey  R.,  etc.,  Co.,  75  N.  J.  L.  385,  386,  67 
Atl.  1075. 

46.  Dunn  v.  Burlinoton.  etc..  R.  Co..  35 
Minn.  73,  80,  27  N.  W.  448. 

47.  Mobile,  etc.,  R.  Co.  r.  Alabama  INIid- 
land  R.  Co.,  87  Ala.  520.  522.  6  So.  407, 
wliere  it  is  said  lliat  it  must  include  a  sulh- 
cient  space  on  either  side  of  the  track  to 
allow  trains  to  pass  in  safety. 

48.  Standard  L.,  etc..  Ins.  Co.  r.  Lanirston. 
60  Ark.  381,  385,  30  S.  W.  427;  San  Fran- 
cisco, etc.,  R.  Co.  r.  Stockton.  140  Cal.  83, 
90,  84  Pae.  771;  Webster  Diet,  [quoted  in 
San  Francisco,  etc.,  R.  Co.  r.  State  Bd.  of 
Equali/ation.  60  Cal.  12,  .34:  Cass  Countv 
r.  Cliica-o.  (Me..  R.  Co..  25  Nebr.  348.  353.  41 
N.  W.  246,  2  L.  R.  A.  188:  Santa  Clara 
County  V.  Southern  Pac.  R.  Co.,  118  U.  S. 
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Insurance,  1  Cyc.  268;  To  Trains  Resulting  From  Defects  in,  see  Railroads, 
33  Cyc.  740.  Duty  of  Railroad  to  Furnish  Safe,  see  Master  and  Servant,  26 
Cyc.  1125.  Injuries  to  Employees  From  Defects  in,  see  Master  and  Servant, 
26  Cyc.  1097.    Plan  and  Mode  of  Construction  of,  see  Railroads,  33  Cyc.  234.) 

Road  district.    See  Streets  and  Highways. 

Road  overseer.    See  Streets  and  Highways. 

Roadstead,    a  place  where  vessels  usually  anchor. 

Road  supervisor.    See  Streets  and  Highways. 

Road  tax.    See  Streets  and  Highways. 

Roadway.  AppUed  to  railroads,  the  right  of  way;^^  whatever  space  of 
ground  the  company  is  allowed  by  law  in  which  to  construct  its  road-bed  and  lay  its 
track.^^    (See  Easements,  14  Cyc.  1174;  Railroads,  33  Cyc.  164.) 

Roast.  To  heat  highly  (metallic  ores)  with  access  of  air,  but  without  fusing, 
for  the  purpose  of  driving  off  or  volatilizing  impurities  or  for  oxidizing  them;^^ 
to  dissipate  by  heat  the  volatile  parts  of,  as  ores;  to  expel  volatile  matters  from 
by  exposing  to  heat,  as  ores.^^ 


394,  413,  C  S.  Ct.  1132,  4  L.  ed.  118];  Web- 
ster Diet.;  Worcester  Diet,  [both  quoted  in 
San  Francisco  v.  Central  . Pac.  R.  Co.,  G3  Cal. 
467,  409,  49  Am.  Eep.  98;  Shreveport  v. 
Shreveport  Belt  R.  Co.,  107  La.  785,  787,  32 
So.  189]. 

Synonymous  with  railroad  track  see  Mo. 
bile,  etc.,  R.  Co.  v.  Alabama  Midland  R.  Co., 
87  Ala.  520,  522,  6  So.  407,  408.  See  33 
Cyc.  1406. 

Includes  the  roadway  or  right  of  way,  with 
the  roadbed  and  its  superstructure  of  ties, 
rails,  etc.,  in  place  thereon.  State  v.  Hanni- 
bal, etc.,  R.  Co.,  135  Mo.  618,  637,  37  S.  W. 
532. 

Land  taken  by  a  railroad  company  for 
sidings  and  turnouts  for  the  speedy  and  safe 
passage  of  its  cars  would  probably  be  termed 
roadbed,  within  the  meaning  of  its  charter 
authorizing  it  to  appropriate  for  a  road-bed 
a  strip  of  land  of  a  certain  width.  Phila- 
delphia V.  Philadelphia,  etc.,  R.  Co.,  177  Pa. 
St.  292,  298,  35  Atl.  610,  34  L.  R.  A.  564. 

49.  The  Willard  Saulsbury,  29  Fed.  Cas. 
No.  17,681,  1  Lowell  194,  196,  where  it  is 
distinguished  from  "  fairway." 


50.  San  Francisco,  etc.,  R.  Co.  v.  Stockton, 
149  Cal.  83,  87,  84  Pac.  771;  San  Francisco, 
etc.,  R.  Co.  V.  State  Bd.  of  Equalization,  60 
Cal.  12,  34;  Santa  Clara  County  v.  Southern 
Pac.  R.  Co.,  118  U.  S.  394,  413,  6  S.  Ct.  1132, 
30  L.  ed.  118. 

51.  San  Francisco  v.  Cent.  Pac.  R.  Co.,  63 
Cal.  467,  469,  49  Am.  Rep.  98  (where  this  is 
said  to  be  so  with  the  addition  of  the  part 
denominated  "  road-bed " )  ;  Chicago,  etc.,  R. 
Co.  V.  Cass  County,  8  N.  D.  18,  20,  76  N.  W. 
239  (where  under  this  term  is  included  all 
ground  necessary  for  the  construction  of  side- 
tracks, turnouts,  connecting  tracks,  station 
houses,  freight  houses,  and  all  other  accom- 
modations reasonably  necessary  to  accom- 
plish  the   object   of   their  incorporation). 

52.  Standard  Diet,  [quoted  in  U.  S.  h\ 
United  Verde  Copper  Co.,  8  Ariz.  186,  192, 
71  Pac.  954]. 

53.  Webster  Diet,  [quoted  in  U.  S.  v. 
United  Verde  Copper  Co.,  8  Ariz.  186,  192, 
71  Pac.  954]. 

54.  Worcester  Diet,  [quoted  in  U.  S.  V. 
United  Verde  Copper  Co.,  8  Ariz.  186,  192, 
71  Pac.  954]. 
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c.  Identity  of  Accused,  1809 

d.  Force  or  Fear,  1809 

e.  Ownership  and  Value  of  Pro2^erty,  1810 

E.  Trial,  1810 

1.  Province  of  Court  and  Jury,  1810 

2.  Instructions,  1810 

3.  Verdict,  1811 

4.  Punishment,  1812 

F.  Review,  1812 

IV.  Attempts  and  Assaults  With  Intent  to  rob,  1812 

A.  In  General,  1812 

B.  Elements  of  Offense,  1812 

C.  Indictment  or  Information,  1812 

1.  In  General,  1812 

2.  Variance,  1813 
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E.  Instructions,  1813 

CROSS-REFERENCES 

For  Matters  Relating  to : 

Assault  and  Battery,  see  Assault  and  Battery,  3  Cyc.  1014. 
Burglary,  see  Burglary,  6  Cyc.  169. 

Charging  Commission  of  Robbery,  see  Libel  and  Slander,  25  Cyc.  286. 
Extortion,  see  Extortion,  19  Cyc.  35. 

Extradition  of  Robber,  see  Extradition  (International),  19  Cyc.  55  note  18; 

Extradition  (Interstate),  19  Cyc.  86. 
Forcible  Trespass,  see  Trespass. 

Homicide  in  Commission  of  Robbery,  see  Homicide,  21  Cyc,  718  text  and 
note  61. 

Insurance  Against  Robbery,  see  Theft  Insurance. 
Larceny,  see  Larceny,  25  Cyc.  1. 
Piracy,  see  Piracy,  30  Cyc.  1627. 

Receiving  Stolen  Goods,  see  Receiving  Stolen  Goods,  ante,  p.  513. 
Robbery : 

By  Married  Woman,  see  Husband  and  Wife,  21  Cyc.  1356  note  10. 
From  Mails,  see  Post-Office,  32  Cyc.  1013. 
Of  Passenger,  see  Carriers,  6  Cyc.  604. 
On  High  Seas,  see  Piracy,  30  Cyc.  1627. 
Threats,  see  Threats. 

Venue  of  Prosecution  For  Robbery,  see  Criminal  Law,  12  Cyc.  233. 

L  DEFINITION. 

A.  At  Common  Law.  Robbery,  at  common  law,  is  the  taking,  with  intent  * 
to  steal,  of  personal  property  ^  in  possession  of  another,^  from  his  person  or  in  his 
presence,*  by  violence  ^  or  by  putting  him  in  fear.^ 


1.  See  irifra,  II,  A. 

2.  See  infra,  II,  B. 

3.  See  infra,  II,  F. 

4.  See  infra,  II,  C. 

5.  See  infra,  II,  D. 

6.  See  m/ra,  II,  D,  4. 

This  definition  is  supported  in: 

Arizona. —  Eamirez  v.  Territory,  9  .Ariz. 
177,  80  Pac.  391. 

Arkansas. —  Clary  v.  State,  33  Ark.  561. 

California.— In  re  Myrtle,  2  Cal.  App,  383, 
84  Pac.  334:  People  v.  Cleary,  1  Cal.  App. 
50,  81  Pac.  753. 
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Georgia. —  Long  v.  State,  12  G-a.  293. 

/ZZmois.— O'Donnell  v.  People,  224  111.  218, 
79  N.  E.  639. 

loioa. —  State  v.  Kegan,  62  Iowa  106,  17 
N.  W.  179. 

Kentucky. —  Stockton  v.  Com.,  125  Ky.  268, 
101  S.  W.  298,  30  Ky.  L.  Rep.  1302. 

Massachusetts. —  Com.  v.  Humphries,  7 
Mass.  242. 

Missouri. —  State  v.  Lawler,  130  Mo.  366, 
32  S.  W.  979,  51  Am.  St.  Rep.  575. 

ISleiD  Hampshire. —  State  v.  Gorham,  55 
N.  H.  152. 
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B.  Under  Statutes  —  l.  In  General.  In  a  majority  of  jurisdictions,  stat- 
utes have  been  enacted  denning  robbery  substantially  in  accord  with  the  common 
law.^ 

2.  Degrees.  Some  jurisdictions  divide  robbery  into  different  degrees,  varying 
with  the  violence  used  ^  or  other  circumstances  under  which  the  crime  is 
committed.^ 

II.  Elements  of  Offense. 

A.  Intent.  Since  robbery  includes  larceny/^  the  element  of  intent  to  steal/^ 
or  animus  furandi,  is  essential  in  robbery  as  it  is  in  larceny/^    Accordingly  it  is 


Pennsylvania. —  Com.  v.  Snelling,  4  Binn. 
379. 

Tennessee. —  Hammond  v.  State,  3  Coldw. 
129. 

Tirginia. —  Houston  v.  Com.,  87  Va.  257, 
12  S.  E.  385. 

West  Virginia.—  State  v,  McCoy,  63  W.  Va. 
69,  59  S.  E.  758. 

Wyoming. —  McGinnis  v.  State,  16  Wyo. 
72,  91  Pac.  936. 

United  States. —  U.  S.  v.  Jones,  26  Fed. 
Cas.  No.  15,494,  3  Wash.  209. 

See  42  Cent.  Dig.  tit.  "Robbery,"  §  1. 

Other  definitions  are:  "A  felonious  taking 
of  money  or  goods,  to  any  value,  from  the 
person  of  another,  or  in  his  presence,  against 
his  will,  by  violence  or  putting  him  in  fear." 
2  East  P.  C.  707. 

"  The  felonious  and  violent  taking  of  any 
money  or  goods  from  the  person  of  another, 
putting  him  in  fear,  be  the  value  thereof 
above  or  under  one  shilling."  1  Hale  P.  C. 
532. 

"  The  felonious  and  forcible  taking  from 
the  person  of  another  of  goods  or  money  to 
any  value,  by  violence  or  putting  him  in 
fear."    4  Blackstone  Comm.  242. 

Distinguished  from  extortion  see  Extor- 
tion, 19  Cyc.  37  note  1. 

Distinguished  from  simple  larceny. —  Eob- 
bery  includes  larceny,  but  to  constitute  rob- 
bery there  must  be  the  additional  aggravating 
circumstances  of  a  taking  from  the  person 
by  violence  or  putting  in  fear.  Clary  v. 
State,  33  Ark.  561;  Com.  v.  Humphries,  7 
Mass.  242.    See  also  Larceny,  25  Cyc.  64. 

Distinguished  from  larceny  from  the  per- 
son.— "  The  ■  secret  and  furtive  taking  of 
money  from  the  person  of  another  witliout 
his  knowledge  or  consent,  and  the  deceitful 
means  and  artful  practices  resorted  to  by 
swindlers  to  cheat  and  defraud  others,  are 
just  the  reverse  of  the  force  or  intimidation, 
which  is  an  indispensable  element  of  rob- 
bery." Doyle  V.  State,  77  Ga.  513,  515.  See 
also  People  v.  Campbell,  234  111.  391,  84 
K  E.  1035,  123  Am.  St.  Rep.  107,  holding 
that  the  difl'erence  between  larceny  from  the 
person  and  robbery  lies  in  the  force  or  intimi- 
dation used. 

7.  See  the  statutes  of  the  several  states. 
See  also  the  following  eases: 

Arizona. —  Smith  v.  Territory,  4  Ariz.  95, 
78  Pac.  1035. 

California. —  People  v.  Mondin,  146  Cal. 
142,  79  Pac.  842;  In  re  Myrtle,  2  Cal.  App. 
383,  84  Pac.  334. 

Georgia. —  Hickey  v.  State,   125  Ga.  145, 


53  S.  E.  1026;  Pride  V.  State,  124  Ga.  791, 
53  S.  E.  192;  Clay  v.  State,  122  Ga.  136,  50 
S.  E.  56. 

Illinois.— O'DonnoW  u.  People,  224  111.  218, 
79  N.  E.  639. 

loioa. —  State  v.  Wasson,  126  Iowa  320, 
101  N.  W.  1125. 

Montana. —  State  v.  Paisley,  36  Mont.  237, 
92  Pac.  566. 

Nebraska. —  Buckley  v.  State,  79  Xebr.  86, 
112  N.  W.  283. 

North  Dakota. —  State  v.  Fordham,  13 
N.  D.  494,  101  N.  W.  888. 

Pliilippine  Islands. —  U.  S.  v.  Palmadres, 
7  Philippine  120,  122. 

Washington. —  State  v.  Parsons,  44  Wash. 
299,  87  Pac.  349,  7  L.  R.  A.  X.  'S.  566. 

Wyoming. —  McGinnis  v.  State,  16  Wyo. 
72,  91  Pac.  936. 

See  42  Cent.  Dig.  tit.  "  Robbery,"  §  2. 

Construction. —  The  statutes  have  imi- 
formly  been  construed  in  accordance  with 
the  construction  placed  upon  similar  words 
at  common  law.  Thus  the  statutory  words 
"  from  the  person "  have  been  construed  to 
include  "  from  the  presence."  State  r.  Cal- 
houn, 72  Iowa  432,  34  X.  W.  194.  2  Am. 
St.  Rep.  252;  Turner  v.  State,  1  Ohio  St. 
422. 

8.  See  the  statutes  of  the  several  states. 
And  see  Lampkin  v.  State,  87  Ga.  516,  13 
S.  E.  523;  People  r.  Massett,  7  X.  Y.  Suppl. 
839,  7  X.  Y.  Cr.  303. 

Roboery  in  first  degree  see  State  r.  Adams, 

58  Kan.  365,  49  Pac.  81;  State  v.  Adair.  160 
Mo.  391,  61  S.  W.  187;  State  r.  Broderick, 

59  Mo.  318;  People  v.  Du  Veau.  105  X.  Y. 
App.  Div.  381,  94  X.  Y.  Suppl.  225. 

As  to  violence  as  element  of  offense  see 
infra,  II,  D. 

9.  See  the  statutes  of  the  several  states. 

Robbery  on  highway. — A  special  punish- 
ment is  sometimes  provided  for  robbery  com- 
mitted upon  or  near  a  hiijliwav.  State  V. 
Xicholson,  124  X.  C.  820.  32  S."  E.  813.  A 
railroad  is  not  a  '*  hi^liwav  "  under  such  stat- 
utes.   State  V.  Johnson.  61  X.  C.  140. 

As  to  necessary  elements  of  offense  sec 
infra.  11. 

10.  See  supra,  note  6. 

11.  As  to  intent  to  steal  gonorally  see 
Larceny.  25  Cyc.  45. 

As  to  necessity  of  alleging  intent  in  in- 
dictment SCO  infra.  Ill,  A,  2.  c. 

12.  7\V/(/?/r/.?/.— Tri]>lett  r.  Com..  122  Kv. 
35.  91  S.  W.  2S1.  28  Ky.  L.  Rep.  974. 

}nssouri. —  State  r.  Smith.  174  Mo.  .'^Srt.  74 
S.  W.  624;  State  r.  Woodward.  131  Mo.  369, 
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not  robbery  to  take  property  under  a  hona  fide  claim  of  right  or  title/^  or  in  pur- 
suance of  a  warrant  technically  insufficient/*  or  under  supposed  military  orders. 

B.  Property  Subject  of  Robbery.  The  same  property  which  is  the 
subject  of  larceny  is  the  subject  of  robbery.^^  The  value  of  the  property  taken 
is  immaterial.^^ 

C.  Taking  From  the  Person  or  Presence.  To  constitute  robbery,  it  is 
essential  that  there  be  a  taking  "from  the  person."  To  satisfy  this  requirement, 
it  is  sufficient  that  property  be  taken  "in  the  owner's  presence.'' 


S3  S.  W.  14;  State  v.  O'Connor,  105  Mo.  121, 

16  S.  W.  510. 

'Nebraska. —  Langford  v.  State,  32  Nebr. 
782,  49  N.  W.  766. 

'North  Carolina. —  State  v,  Nicholson,  124 
N.  C.  820,  32  S.  E.  813. 

North  Dakota. —  State  v.  Fordham,  13  N.  D. 
494,  101  N.  W.  888. 

Pennsylvania. —  Com.  v.  White,  133  Pa.  St. 
182,  19  Atl.  350,  19  Am.  St.  Eep.  628. 

Virginia. —  Jordan  v.  Com.,  25  Gratt.  943. 

West  Virginia. —  State  v.  McCoy,  63  W.  Va. 
69,  59  S.  E.  758. 

England. —  Reg.  v.  Edwards,  1  Cox  C.  C. 
32 ;  Rex  v.  Gnosil,  1  C.  &  P.  304,  12  E.  C.  L. 
182. 

See  42  Cent.  Dig.  tit.  "  Robbery,"  §  3. 

Secrecy  is  not  an  indispensable  element  to 
the  felonious  intent  necessary  to  constitute 
the  crime  of  robbery.  State  v.  Bradburn,  104 
N.  C.  881,  10  S.  E.  526. 

Taking  in  joke. —  It  has  been  held  that 
it  is  not  robbery  to  obtain  property  by 
means  of  violence  or  menace  merely  as  a 
joke.  Com.  V.  White,  133  Pa.  St.  182,  19 
Atl.  350,  19  Am.  St.  Rep.  628. 

Use  of  property. —  It  is  not  necessary  that 
the  prisoner  should  intend  to  appropriate  the 
property  taken  to  his  own  use.  Jordan  v. 
Com.,  25  Gratt.  (Va.)  943.  The  use  to  which 
it  is  subsequently  put  in  no  way  affects  the 
question  of  guilt.  Hope  v.  People,  83  N.  Y. 
418,  38  Am.  Rep.  460. 

13.  Arkansas. —  Brown  v.  State,  28  Ark. 
126. 

Georgia. —  Crawford  v.  State,  90  Ga.  701, 

17  S.  E.  628,  35  Am.  St.  Rep.  242. 

North  Carolina. —  State  v.  Deal,  64  K  C. 
270. 

Ohio. —  State  v.  Carmans,  Tapp.  65. 

Te^as.— Glenn  v.  State,  49  Tex.  Cr.  349, 
92  S.  W.  806. 

C7^a7i.— People  v.  Hughes,  11  Utah  100,  39 
Pac.  492. 

England.— V.2X  v.  Hall,  3  C.  &  P.  409,  14 
E.  C.  L.  635. 

See  42  Cent.  Dig.  tit.  "  Robbery,"  §  3. 

Illustration. —  The  fact  that  A,  a  creditor, 
violently  assaulted  B,  his  debtor,  and  so 
forced  him  to  give  a  cheque  and  money  in 
payment  of  the  debt,  did  not  make  A  guilty 
of  robbery,  because  there  was  no  felonious  in- 
tent. Reg.  V.  Hemmings,  4  F.  &  F.  50.  But 
see  Farrin  v.  State,  51  Tex.  Cr.  41,  10  S.  W. 
916,  123  Am.  St.  Rep.  874,  10  L.  R.  A.  N.  S. 
744. 

14.  In  re  Lewis,  83  Fed.  159. 

15.  State  V.  Sowls,  61  N.  C.  151. 

16.  Property  subject  of  larceny  see  Lab- 

CENY,  25  Cyc.  12. 

[II,  A] 


17.  State  V,  Trexler,  4  N.  C.  188,  6  Am. 
Dec.  558. 

Chose  in  action. —  Where  choses  in  action 
are  made  by  statute  the  subjects  of  larceny, 
they  are  also  the  subjects  of  robbery.  Turner 
V,  State,  1  Ohio  St.  422. 

18.  People  V,  Stevens,  141  Cal.  488,  75 
Pac.  62. 

Illustrations. — ^A  valise  not  wholly  worth- 
less or  unfit  for  use,  and  which  the  owner  kept 
and  preserved  as  of  value  to  him,  is  the  sub- 
ject of  robbery,  although  it  may  not  have 
had  any  specific  pecuniary  value.  Jackson 
State,  69  Ala.  249.  A,  who  attacked  B  and 
by  violence  took  from  him  a  piece  of  paper 
on  which  was  written  a  memorandum  respect- 
ing money  due  B,  was  properly  found  guilty 
of  robbery.  Rex  v.  Bingley,  5  C.  &  P.  602, 
24  E.  C.  L.  729. 

19.  California. —  People  v.  Beck,  21  Cal. 
385. 

Georgia.— Steg2iY  v.  State,  39  Ga.  583,  99 
Am.  Dec.  472. 

/Hinois.— O'Donnell  v.  People,  224  111.  218, 
79  N.  E.  639. 

Iowa. —  State  v.  Leighton,  56  Iowa  595,  9 
N.  W.  896. 

Missouri. —  State  v.  Lawler,  130  Mo.  366, 
32  S.  W.  979,  51  Am.  St.  Rep.  575. 

Tennessee. —  Crews  v.  State,  3  Coldw.  350 ; 
Kit  V.  State,  11  Himiphr.  167. 

United  States. —  U.  S.  v.  Jones,  1  Fed.  Cas. 
No.  15,494,  3  Wash.  209. 

England. —  Rex  v.  Phipoe,  East  P.  C.  599, 
Leach  C.  C.  774. 

See  42  Cent.  Dig.  tit.  "  Robbery,"  §  9. 

As  to  allegation  in  indictment  of  taking 
from  person  see  infra,  III,  A,  2,  b. 

20.  Hill  V.  State,  145  Ala.  58,  40  So.  654; 
O'Donnell  v.  People,  224  111.  218,  79  N.  E. 
639;  Hill  v.  State,  42  Nebr.  503,  60  N.  W. 
916;  Rex  v.  Francis,  East  P.  C.  708,  Str. 
1015;  Rex  v.  Grey,  East  P.  C.  708. 

Illustrations. — A,  traveling  with  B,  and 
having  been  intrusted  with  B's  goods  to  help 
carry  them,  by  violence  feloniously  exerted 
against  B,  carried  off  the  goods.  A  was 
guilty  of  robbery,  since  up  to  the  time  of  the 
violence  his  possession  was  constructively 
that  of  B,  and  the  taking  being  in  B's  pres- 
ence, was  constructively  from  his  person. 
James  v.  State,  53  Ala.  380.  Compare  Rex 
V.  Fallows,  5  C.  &  P.  508,  24  E.  C.  L.  680. 
While  B  was  in  his  smokehouse,  about  fifteen 
paces  from  his  house,  defendant  came  up  and 
said  that  if  B  put  his  head  out,  he  would 
"  shoot  it  off."  B,  being  thus  detained,  co- 
defendant  entered  the  house  and  carried  off 
valuables  of  B,  who  did  not  know  why  he  was 
detained  until  defendants  had  left    This  was 
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D.  Violence  or  Putting  in  Fear  —  l.  In  General.  It  is  further  essential 
in  the  perpetration  of  this  offense  that  the  taking  be  accomplished  by  violence 
or  by  putting  in  fear.^^ 

2.  Must  Precede  or  Accompany  Taking.  The  violence  or  intimidation  in 
robbery  must  precede  or  be  contemporaneous  with  the  taking  of  the  propert^'.^^ 

3.  Violence  —  a.  In  General.  The  violence  which  constitutes  an  essential 
element  of  the  crime  of  robbery  must  be  actual  personal  violence,^^  but  the  degree 
of  force  used  is  immaterial,  except  under  statutes  which  provide  for  a  punishment 
varying  with  the  violence  which  accompanies  the  taking.^*    All  the  force  that 


a  sufficient  taking  in  the  presence  of  B  to 
constitute  robbery.  Clements  v.  State,  84  Ga. 
660,  11  S.  E.  505,  20  Am.  St.  Rep.  385.  Where 
defendant,  by  violence,  bound  owner  and  then 
went  into  another  room  and  took  the  prop- 
erty, there  was  a  sufficient  taking  from  the 
person.  State  i\  Calhoun,  72  Iowa  432,  34 
N.  W.  194,  2  Am.  St.  Rep.  252.  Defendants, 
who  forcibly  entered  an  express  car  and  by 
violence  ejected  the  express  agent,  cut  the 
train  into  two  parts  and  moved  a  portion 
about  a  quarter  of  a  mile,  where  they  blew 
the  safe,  were  guilty  of  robbery.  State  v. 
Kennedy,  154  Mo.  268,  55  S.  W.  293. 

This  is  true  where  the  prosecution  is  un- 
der a  statute  mentioning  only  a  taking  "  from 
the  person."  State  v.  Calhoun,  72  Iowa  432, 
34  N.  W.  194,  2  Am.  St.  Rep.  252;  Turner  v. 
State,  1  Ohio  St.  422. 

21.  (7eor(^ia.— Long  v.  State,  12  Ga.  293. 

Illinpis.—  Collins  v.  People,  39  111.  233. 

Iowa. —  State  v.  Osborne,  116  Iowa  479,  89 
N.  W.  1077. 

Kentucktj. —  Jones  v.  Com.,  57  S.  W.  472,  22 
Ky.  L.  Rep.  388. 

Texas  —  Gallagher  v.  State,  34  Tex.  Cr.  306, 
30  S.  W.  557.  See  also  Reyes  v.  State,  (Cr. 
App.  1907)  102  S.  W.  1156. 

England.— Rex  v.  Smith,  2  East  P.  C.  783. 

See  42  Cent.  Dig.  tit.  "  Robbery,"  §§  6,  7. 

Either  force  or  fear  is  sufficient,  it  is  not 
necessary  that  both  be  alleged  or  proved. 

Massachusetts. —  See  Com.  v.  Humphries,  7 
Mass.  242,  holding  that  St.  (1804)  c.  142, 
Avhich  contains  the  terms  robbing  "  by  force 
and  violence,  or  other  assault,  and  putting 
in  fear,"  has  not  added  to  (he  common-law 
requisites  in  this  particular. 

Mississippi. —  McDaniel    v.    State,    8  Sm, 

6  M.  401,  47  Am.  Dec.  93. 

Missouri. — ^  State  v.  Broderick,  59  Mo.  318. 
See  also  State  v.  Montgomery,  109  Mo.  645, 
19  S.  W.  221,  32  Am.  St.  Rep.  684,  holding 
that  Rev.  St.  (1889)  §  3530,  providing 
that  every  person  who  shall  be  convicted  of 
feloniously  taking  the  property  of  another 
from  his  person  or  in  his  presonco,  and 
against  his  will,  by  violence  to  his  ])orson  or 
by  putting  him  in  fear  of  some  iiimiodintc 
injury  to  his  person,  sliall  bo  a(Iju(lg('(!  guilty 
of  robbery  in  the  first  (U^grec,  docs  not  (KMiiie 
several  distinct  felonies,  but  merely  one  fcdony 
which  may  be  committed  in  several  ways. 

'New  HampsJiirc. —  State  r.  Gorliam,  55 
K  H.  152. 

NeiD  York. —  People  v.  Glynn,  54  Hun  332, 

7  N.  Y.  Suppl.  555  [affirnled  in  123  N.  Y. 
631,  25  N.  E.  953]. 


North  Carolina. —  State  v.  Burke,  73  X.  C. 
83. 

Texas. —  Tones  v.  State,  48  Tex.  Cr.  363,  88 
S.  W.  217,  122  Am.  St.  Rep.  759,  1  L.  R.  A. 
N.  S.  1024;  Pendy  v.  State,  34  Tex.  Cr.  643, 
31  S.  W.  647;  Bond  v.  State,  20  Tex.  App. 
421. 

See  42  Cent.  Dig.  tit.  "Robbery,"  §§  6,  7. 
As  to  allegation  in  indictment  of  violence 
or  putting  in  fear  see  infra,  III,  A,  2,  a. 

22.  Florida. —  Colbey  v.  State,  46  Fla.  112, 
35  So.  189,  110  Am.  St.  Rep.  87. 

Georgia. —  Fanning  v.  State,  66  Ga.  167. 

Indiana. —  Shinn  v.  State,  64  Ind.  13,  31 
Am.  Rep.  110. 

Kansas. —  State  v.  Miller,  53  Kan.  324,  36 
Pac.  751. 

Kentucky. —  Jones  v.  Com.,  74  S.  \Y.  263, 

24  Ky.  L.  Rep.  2481. 

Ohio. —  Hanson  v.  State,  43  Ohio  St.  376, 
1  N.  E.  136. 

England. —  Rex  v.  Jackson,  East  P.  C.  ad- 
denda xxi,  Leach  C.  C.  193  note.  Leach  C.  C. 
618  note. 

See  42  Cent.  Dig.  tit.  "Robbery,"      6,  7. 
Therefore,  it  is  larceny  froni  the  person, 

and  not  robbery,  where  one  who  has  feloni- 
ously obtained  property,  from  the  person  of 
another  by  stealth,  uses  violence  or  intimida- 
tion to  prevent  the  owner  from  regaining  his 
property. 

Alahama. —  Thomas  r.  State,  91  Ala.  34,  9 
So.  81. 

Arkansas. —  Routt  r.  State,  61  Ark.  594.  34 
S.  W.  262. 

California. —  People  v.  Stevens,  141  Cal. 
488,  75  Pac.  62. 

Georgia.— Long  r.  State,  12  Ga.  293. 
Kentucky. —  Dawson  r.  Com.,  74  S.  W.  701, 

25  Ky.  L.  Rep.  5. 

New  York. —  Compare  Poo}do  r.  Glynn.  54 
Hun  332,  334,  7  N.  Y.  Suppl.  555  {.affirmed  in 
123  N.  Y.  631,  25  N.  E.  953].  where  the  court 
said:  "Although  the  thief  may  have  procured 
possession  of  the  ]>roperty  of  r.nolhor  without 
force  or  violence,  the  removal  of  the  property 
from  the  i)rosonce  of  that  other,  with  force 
or  violence,  constitutes  r(U)bery.'' 

See  42  Cent.  Dig.  tit  '*  Robberv.**       6.  7. 

23.  Lou?  r.  State,  12  Ga.  293:  Stockton 
V.  Com.,  125  Kv.  268,  101  S.  \Y.  298.  30  Ky. 
L.  Rep.  1302:  State  r.  Paisley,  36  Mont.  237, 
92  Pac.  5()(5:  Stato  r.  Donohuo,  (X.  J.  Sup. 
1904)  59  Atl.  12.  See  also  Williams  r.  State, 
51  Tox.  (^r.  361,  102  S.  ^Y.  1134.  123  Am.  St. 
Rep.  SS4. 

24.  Sovniour  r.  State.  15  Tnd.  288;  People 
V.  Foley,"  44  Uim  (N.  Y.)  628. 
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is  required  to  make  the  offense  a  robbery  is  such  force  as  is  actually  sufficient 
to  overcome  the  victim's  resistance. 

fo.  Snatching.  The  mere  snatching  of  an  article  from  the  person  of  another, 
without  violence  or  putting  in  fear,  is  not  robbery,^^  except  where  there  is  some 
injury  or  violence  to  the  person  of  the  owner  ^7  or  where  the  property  snatched 
is  so  attached  to  the  person  or  clothes  of  the  owner  as  to  afford  resistance.^^ 

4.  Putting  in  Fear  —  a.  In  General.  A  charge  of  robbery  may  be  established 
by  proof  that  the  property  was  obtained  through  intimidation  from  threats, 
either  of  immediate  or  future  violenee.^^    A  putting  in  fear  of  bodily  injury  has. 


25.  Colbey  v.  State,  46  Fla.  112,  35  So. 
189,  110  Am.  St.  Eep.  87;  Territory  v.  Mc- 
Kern,  3  Ida.  15,  26  Pae.  123;  Williams  v. 
Com.,  50  S.  W.  240,  20  Ky.  L.  Rep.  1850.  See 
also  People  Ortega,  7  Cal.'  App.  480,  94 
Pac.  869. 

Degree  of  force. —  The  force  ma;/  be  used 
simply  to  bewilder  or  confuse.  Mahoney  v. 
People,  3  Hun  (N.  Y.)  202,  5  Thomps.  &  C. 
329.  No  blow  or  injury  is  necessary.  Com. 
V.  Davis,  66  S.  W.  27,  23  Ky.  L.  Rep.  1717. 
There  is  sufficient  violence,  to  constitute  rob- 
bery where  the  victim's  property  is  taken 
from  his  pocket  without  his  knowledge,  while 
he  is  being  pushed  or  shoved  about  (Snyder 
V.  Com.,  55  S.  W.  679,  21  Ky.  L.  Rep.  1538; 
Com.  V.  Snelling,  4  Binn.  (Pa.)  379),  or  with 
such  force  as  to  bruise  or  render  lame  the 
owner's  arm  (Klein  v.  People,  113  111.  596), 
or  where  an  officer,  under  pretense  of  making 
a  search,  holds  up  the  victim's  hands  and  ex- 
tracts money  from  his  pocket  (Tones  d.  State, 
48  Tex.  Cr.  363,  88  S.  W.  217,  122  Am.  St. 
Rep.  759,  ]  L.  R.  A.  N.  S.  1024.  And  see 
Rex  Gascoigne,  2  East  P.  C.  709,  Leach 
C.  C.  313). 

It  is  not  robbery  to  obtain  property  from 
another  without  violence,  by  artifice  and 
trickery  (Thomas  ?:.  State,  91  Ala.  34,  9  So. 
81:  Dovle  v.  State,  77  Ga.  513;  Shinn  r.  State, 
64  Ind".  13,  31  Am.  Rep.  110),  or  by  the  use 
of  only  sufficient  force  to  remove  the  prop- 
ert}^  from  the  owner's  pocket  (Fanning  v. 
State,  66  Ga.  167;  Territory  f.  McKern,  3 
Ida.  15,  26  Pac.  123),  or  from  his  presence 
(Bowlin  V.  State,  72  Ark.  530,  81  S.  W.  838). 

26.  Georgia. —  Jackson  v.  State,  114  Ga. 
826,  40  S.  E.  1001,  88  Am.  St.  Rep.  60;  Spen- 
cer State,  106  Ga.  692,  32  S.  E.  849 ;  Doyle 
V.  State,  77  Ga.  513.  But  under  Ga.  Pen. 
Code  (1895),  §  151,  as  amended,  a  sudden 
snatching  of  money  with  intent  to  steal  is 
robbery  by  force.  Pride  v.  State,  125  Ga. 
750,  54  S.  E.  688.  See  also  Hickey  v.  State, 
125  Ga.  145,  53  S.  E.  1026;  Morris  v.  State, 
125  Ga.  36,  53  S.  E.  564. 

Indiana. —  Bonsall  v.  State,  35  Ind.  460. 
Massachusetts. —  Com.  v.  Ordway,  12  Cush. 
270. 

Missouri. —  State  v.  Sommers,  12  Mo.  App. 
374. 

'Neio  York. —  People  v.  Hall,  6  Park.  Cr. 
642;  McCloskey  v.  People,  5  Park.  Cr.  299. 

North  Carolina. —  State  v.  John,  50  N.  C. 
163,  69  Am.  Dec.  777. 

Tennessee. —  Enos  v.  State,  3  Heisk.  58  note. 

Texas  —  Johnson  v.  State,  35  Tex.  Cr.  140, 
32  S.  W.  537. 
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England.— n^g.  v.  Walls,  2  C.  &  K.  214,  61 
E.  C.  L.  214;  Rex  v.  Baker,  East  P.  C.  702, 
Leach  C.  C.  324. 

Contra. —  State  v.  Carr,  43  Iowa  418;  Jones 
Com.,  112  Ky.  689,  66  S.  W.  633,  23  Ky.  L. 
Rep.  2081,  99  Am.  St.  Rep.  330,  57  L.  R.  A. 
432.  See  also  Stockton  v.  Com.,  125  Ky. 
268,  101  S.  W.  298,  30  Ky.  L.  Rep.  1302. 
(Jompare  State  v.  West,  106  La.  274,  30  So. 
848;  Sherman  v.  State,  4  Ohio  Cir.  Ct.  531, 
2  Ohio  Cir.  Dec.  691. 

See  42  Cent.  Dig.  tit.  "Robbery,"  §  6. 

Simply  knocking  property  out  of  owner's 
hand  and  picking  it  up  after  he  has  left  is 
similar  to  snatching  and  is  not  robbery.  Peo- 
ple V.  McGinty,  24  Hun  (N.  Y.)  62;  Rex  v. 
Francis,  East  P.  C.  708,  Str.  1015. 

27.  Smith  V.  State,  117  Ga.  320,  43  S.  E. 
736  (where  a  purse  secured  by  a  steel  chain 
around  the  owner's  finger  was  suddenly 
snatched  with  force  sufficient  to  break  the 
chain  and  injure  the  owner's  finger)  ;  Carter 
V.  State,  3  Ga.  App.  477,  60  S.  E.  216  (where 
one  in  an  attempt  to  commit  larceny  from 
the  person  was  caught  by  his  intended  victim 
with  his  hand  in  his  pocket,  and  a  struggle 
ensued,  the  former  endeavoring  to  take  the 
money  and  the  latter  resisting  the  effort,  and 
the  money  was  finally  taken  by  the  infliction 
of  physical  injuries)  ;  Rex  v.  Lapier,  2  East 
P.  C."'708,  Leach  C.  C.  360  (where  an  ear- 
ring was  snatched  from  a  woman's  ear,  the 
blood  being  drawn  from  her  ear)  ;  Rex  v. 
Moore,  Leach  C.  C.  335  (where  a  diamond 
pin  was  snatched  from  a  lady's  hair  so  vio- 
lently as  to  take  with  it  Dart  of  her  hair ) . 

28.  Smith  V.  State,  117  Ga.  320,  43  S.  E. 
736;  People  v.  Campbell,  234  111.  391,  84 
N.  E.  1035,  123  Am.  St.  Rep.  107;  State  v, 
McCune,  5  R.  I.  60,  70  Am.  Dec.  176;  Rex  v. 
Mason,  Leach  C.  C.  548. 

Illustrations. —  It  is  robbery  where  defend- 
ant snatched  a  watch  from  the  owner's  per- 
son with  sufficient  force  to  break  the  chain. 
Perry  v.  Com.,  85  S.  W.  732,  27  Ky.  L.  Rep. 
512.  And  so  where  defendant,  in  snatching 
a  watch,  tore  the  chain  from  the  buttonhole 
and  from  the  watch.  State  v.  Broderick,  59 
Mo.  318.  Compare  U.  S.  v.  Sims,  27  Fed. 
Cas.  No.  16,290,  4  Cranch  C.  C.  618.  So  it  ia 
robbery  if  the  snatching  is  accompanied  by 
violence  creating  resistance,  however  slight, 
or  by  intimidation.  Evans  v.  State,  80  Ala. 
4;  McDow  v.  State,  110  Ga.  293,  34  S.  E. 
1019. 

29.  State  v.  Howerton,  58  Mo.  581.  See 
also  Com.  v.  Titsworth,  98  S.  W.  1028,  30 
Ky.  L.  Rep.  402. 
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always  been  considered  sufficient  to  render  guilty  of  robbery  one  thus  obtaining 
property  from  the  person  of  another.^^ 

b.  Of  Injury  to  Property.  Robbery  may  be  committed  by  obtaining  prop- 
erty from  the  person  of  another  by  threats  of  injury  to  his  property. 

e.  Of  Injury  to  Reputation.    Threats  of  criminal  prosecution,  thus  putting 
the  owner  of  property  in  fear  of  injury  to  his  reputation,  do  not  amount  to  that 
constructive  violence  which  will  change  an  offense  from  larceny  to  robbery, 
except  where  the  threat  is  to  prosecute  for  an  unnatural  crime. 

E.  Consent  of  Owner.  In  robbery,  as  in  larceny,^*  the  taking  of  property 
must  be  ''without  the  consent of  the  owner.^^ 


The  menace  must  be  such  as  to  excite  rea- 
sonable apprehension  of  danger.  Davis  v. 
Com.,  54  S.  W.  959,  21  Ky.  L.  Rep.  1295; 
State  V.  Carmans,  Tapp.   (Ohio)  65. 

Great  terror. —  It  is  not  necessary  that  the 
fear  amount  to  great  terror.  State  v.  Nichol- 
son, 124  N.  C.  820,  32  S.  E.  813. 

To  constitute  robbery  by  intimidation,  it 
is  essential  that  the  property  be  surrendered 
because  of  the  apprehension  of  injury. 
Steward  r.  People,  224  111.  434,  79  N.  E. 
636;  Rippetoe  v.  People,  172  111.  173,  50 
N.  E.  166;  Rex  t.  Reane,  East  P.  C.  734, 
Leach  C.  C.  616. 

30.  (Jeorgia. —  Long  v.  State,  12  Ga. 
293. 

North  Dakota. —  State  V.  Sanders,  14  N.  D. 
203,  103  N.  W.  419. 

Tennessee. —  Britt  f.  State,  7  Humphr.  45. 

Texas.—  Coffelt  v.  State,  27  Tex.  App.  608, 
11  S.  W.  639,  11  Am.  St.  Rep.  205. 

England. —  Rex  v.  Blackham,  East  P.  C. 
711. 

See  42  Cent.  Dig.  tit.  "Robbery,"  §  7. 

Forcing  sale  by  threats.—  If  a  person  by 
threats  compels  another  to  give  him  goods, 
and  by  way  of  color  obliges  him  to  take,  or 
if  he  offers,  less  than  the  value,  it  is  rob- 
bery.   Rex  V.  Simons,  2  East  P.  C.  712. 

31  Rex  V.  Brown,  East  P.  C.  731  (threat 
to  bring  mob  and  burn  prosecutor's  house, 
if  money  not  given)  ;  Rex  v.  Simons,  East 
P.  C.  731  (threat  to  tear  down  corn  and 
level  house)  ;  Rex  v.  Astley,  East  P.  C.  729; 
Rex  V.  Taplin,  East  P.  C.  712. 

32.  Florida. —  Simmons  v.  State,  41  Fla. 
316,  25  So.  881. 

Georgia. —  Long  v.  State,  12  Ga.  293. 

Tennessee. —  Britt  v.  State,  7  Humphr.  45. 

Texas.— WiWmmfi  v.  State,  12  Tex.  App. 
240. 

England.— 'Rex  v.  Wood,  East  P.  C.  732, 
Leach  C.  C.  833. 

See  42  Cent.  Dig.  tit.  "Robbery,"  §  7. 

Reason  for  rule. —  To  obtain  money  by  a 
threat  to  take  the  party  before  a  magistrate 
and  thence  to  prison  is  not  robbery,  for  the 
threat  of  legal  imprisonment  ought  not  so 
to  alarm  any  mind  as  to  induce  the  person 
to  part  with  his  propertv.  Rex  v.  Wood, 
2  East  P.  C.  732,  Leach  C'.  C.  833. 

Threat  to  accuse  husband  of  indecent  as- 
sault.—  Obtaining  money  from  a  woman  by 
threatening  to  accuse  her  husband  of  an 
indecent  assault  is  not  robbery.  Rox  r.  Ed- 
wards, 5  C.  &  P.  518,  1  M.  &  Rob.  257,  24 
E.  C.  L.  685. 


If  threats  to  prosecute  for  other  crimes 

are  accompanied  with  violence  or  intimida- 
tion, and  property  is  given  up  in  consequence, 
the  offense  is  robberv.  Sweat  v.  State,  90 
Ga.  315,  17  S.  E.  273;  Bussev  v.  State.  71 
Ga.  100,  51  Am.  Rep.  256;  Williams  v.  State, 
(Tex.  Cr.  App,  1900)  55  S.  W.  500. 

33.  Georgia. —  Long  v.  State,  12  Ga.  293. 
Nebraska. —  Thompson  v.  State,  61  Xebr. 

210,  85  N.  W.  62,  87  Am.  St.  Rep.  453. 

New  York. —  People  r.  McDaniels,  1  Park. 
Cr.  198. 

Tennessee. —  Britt  v.  State,  7  Hmnphr.  45. 

England. —  Rex  v.  Gardner,  1  C.  &  P.  479, 
12  E.  C.  L.  278;  Rex  v.  Hickman,  East  P.  C. 
728,  Leach  C.  C.  310;  Rex  v.  Jones.  East 
P.  C.  714,  Leach  C.  C.  164;  Rex  v.  Donnallv, 
East  P,  C.  713,  Leach  C.  C.  229;  Rex  V. 
Elmstead,  2  Russell,  Cr.  &  M.  106.  But  see 
Rex  V.  Fuller,  R.  &  R.  302. 

See  42  Cent.  Dig.  tit.  "Robbery,"  §  7. 

Reason  for  exception. —  "  So  abominable  is 
the  crime,  and  so  destructive  is  even  the 
accusation  of  it,  of  all  social  right  and  privi- 
lege, that  the  law  considers  that  the  accusa- 
tion is  a  coercion  which  men  cannot  resist.'' 
Long  V.  State,  12  Ga.  293,  319, 

Such  threats  are  sufficient,  whether  the 
party  is  guilty  or  not.  Long  v.  State,  12 
Ga.  293;  Rex  i:  Gardner,  1  C.  &  P.  479,  12 
E,  C.  L,  278, 

34.  Consent  of  owner  generallv  see  Lar- 
ceny, IV,  25  Cyc.  38. 

35.  Alaha 711  a.—  J -Ackson  v.  State.  69  Ala. 
249. 

Georgia.— Long  v.  State,  12  Ga.  203. 

Indiana. —  Se;^anour  r.  State,  15  Ind.  288. 

Texas.— Tones  v.  State.  48  Tex.  Cr.  363, 
88  S.  W.  217,  122  Am.  St.  Rep.  759,  1  L.  R.  A. 
N.  S.  1024, 

England.— Rex  v.  Fuller.  R.  &  R.  302. 

See  42  Cent.  Dig.  tit.  "Robbery."  §  8, 

Carrying  marked  money,  in  anticipation  of 
being  robbed,  in  order  to  detect  tlio  robber, 
is  not  such  consent.  Tones  r.  State.  48  Tex, 
Cr.  363,  88  S.  W.  217,  122  Am,  St,  Kep.  759. 
1  L.  R,  A,  X.  S.  102L 

Taking  "against  the  will," — Strictly 
siieaking,  the  taking  need  not  be  **  agaiiv^t 
the  will"  as  is  illustrated  where  a  man  is 
knocked  down  without  previous  warning  and 
stripjiod  of  lii^^  ]n-oiHM-(y  wliih'  sonsoloss.  wliioh 
has  alwavs  been  considered  to  be  robbery 
(Rex  llawkins,  3  C.  &  P.  392.  14  E,  C,  L. 
626;  4  Blackstoiie  Comm.  243.  244).  or  where 
force  is  used  to  divert  the  owner's  attontion. 
while  his  propertv  is  being  taken  without 

[II.  E] 
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F.  Taking  From  Owner.  It  is  not  necessary  that  the  property  be  taken 
from  the  person  of  the  actual  owner. 

G.  Asportation.    The  same  asportation  is  necessary  in  robbery  as  in  larceny.^^ 

III.  Prosecution  and  Punishment. 
A.  Indictment  or  Information  —  l.  In  General.  An  indictment  whiuh 
charges  the  felonious  and  forcible  taking  by  the  accused,  from  the  person  of  another, 
of  goods  to  the  value  specified,  by  violence  and  putting  in  fear,  and  that  such 
goods  were  the  property  of  the  person  robbed,  is  a  good  charge  of  robbery  at 
common  law.^^ 

2.  Special  Allegations  — -  a.  Force  or  Fear.^^   An  indictment  or  information 


his  knowledge  (Snyder  v.  Com.,  55  S.  W. 
679,  21  Ky.  L.  Rep.  1538;  Cfom.  y.  Snelling, 
4  Binn.  (Pa.)  379). 

36.  California. —  People  v.  i^nderson,  80 
Cal.  205,  22  Pac.  139.  See  also  People  v. 
Vice,  21  Cal.  344,  holding  that  it  is  not 
necessary  that  the  property  should  belong 
to  the  person  from  whose  possession  it  was 
forcibly  taken. 

Massachusetts. —  Com.  v.  Clifford,  8  Cush. 
215. 

Michigan. — Durand  v.  People,  47  Mich.  332, 

11  N.  W.  184. 

Nevada. —  State  v.  Ah  Loi,  5  Nev.  99. 

New  York. —  Brooks  v.  People,  49  N.  Y. 
436,  10  Am.  Rep.  398. 

See  42  Cent.  Dig.  tit.  "Robbery,"  §  4. 

Mere  possession  or  custody  in  an  employee 
is  sufficient  to  constitute  him  the  owner 
as  against  the  robber.  State  v.  Montgomery, 
181  Mo.  19,  79  S.  W.  693,  67  L.  R.  A.  343. 

Property  lost  at  gaming. — ^A  loser  at  cards, 
who  by  force  compels  the  winner  to  sur- 
render the  money  won,  is  not  guilty  of  rob- 
bery. Gant  V.  State,  115  Ga.  205,  41  S.  E. 
698;  Thompson  v.  Com.,  18  S.  W.  1022,  13 
Ky.  L,  Rep.  1916.  But  see  contra,  Carroll 
V.  State,  42  Tex.  Cr.  30,  57  S.  W.  99. 

Taking  from  possessor. —  The  owner  of 
property  entitled  to  its  possession  is  not 
guilty  of  robbery  in  violently  taking  it  from 
the  person  of  the  possessor.  People  v.  Vice, 
21  Cal.  344;  Barnes  v.  State,  9  Tex.  App.  128. 
But  see  Black  v.  State,  3  Yerg.  (Tenn.)  588. 

37.  Com.  V.  Cliflford,  8  Cush.  (Mass.)  215. 
As  to  asportation  iii  larceny  see  Lakceny, 

25  Cyc.  18. 

Sufficiency  of  asportation.— Although  there 
must  be  an  actual  taking  of  the  property 
from  the  person  to  constitute  robbery,  the 
crime  is  consummated  if  the  thief  retains 
possession  but  a  short  time,  and  it  is  no 
less  robbery  because  ineffectual  in  its  conse- 
quences. People  V.  Campbell,  234  111.  391,  84 
N.  E.  1035,  123  Am.  St.  Rep.  107. 

38.  Kentucky. —  Com.  v.  Finn,  120  Ky.  693, 
86  S.  W.  693,  27  Ky.  L.  Rep.  771. 

Missouri. —  State  v.  Wilcoxen,  38  Mo.  370. 

Montana. — ■  State  v.  Gill,  21  Mont.  151, 
53  Pac.  184. 

Neio  Hampshire. —  State  v.  Gorham,  55 
N.  H.  152. 

Texas. —  Reardon  v.  State,  4  Tex.  App.  602. 
Virginia. —  Houston  v.  Com.,  87  Va.  257, 

12  S.  E.  385. 

[11,  F] 


See  42  Cent.  Dig.  tit.  "Robbery,"  §  16. 

Highway  robbery. — ^An  indictment  for  high- 
way robbery,  which  charges  the  offense  to 
have  been  committed  near  the  highway,  is 
good.  State  v.  Anthony,  29  N.  C.  234.  It 
is  not  necessary  to  specify  the  particular 
highway.  State  v.  Burke,  73  N.  C.  83;  State 
V.  Wilson,  67  N.  C.  456. 

When  based  upon  a  statute,  the  indict- 
ment or  information  for  the  offense  should 
be  made  with  reference  thereto,  and  will  be 
sufficient  if  charging  the  offense  in  the 
language  of  the  statute. 

Alabama. —  Toliver  v.  State,  142  Ala,  3, 
38  So.  801;  Thompson  v.  State,  106  Ala.  67, 
17  So.  512. 

Georgia. —  Long  v.  State,  12  Ga.  293. 

loioa. —  State  v.  Osborne,  96  Iowa  281,  65 
N.  W.  159;  State  v.  Brewer,  53  Iowa  735,  6 
N.  W.  62. 

Kansas. — -State  v.  Stoffel,  48  Kan.  364,  29 
Pac.  685;  State  v.  Ready,  44  Kan.  697,  700, 
26  Pac.  58;  State  V.  Barnett,  3  Kan.  250, 
87  Am.  Dec.  471. 

Louisiana. —  State  v.  Curtin,  111  La.  129, 
35  So.  485;  State  v.  Henry,  47  La.  Ann. 
1587,  18  So.  638. 

Michigan. —  People  V.  Calvin,  60  Mich.  113, 
26  N.  W.  851. 

Minnesota.— Stsite  v.  O'Neil,  71  Minn.  399,- 
73  N.  W.  1091. 

Missouri. —  State  V.  Howerton,  59  Mo.  91; 
State  V.  Scott,  39  Mo.  424;  State  v.  David- 
son, 38  Mo.  374. 

Montana. —  State  v.  Paisley,  36  Mont.  237, 
92  Pac.  566. 

Oregon. —  State  v.  Carlson,  39  Oreg.  19, 
62  Pac.  1016,  1119. 

Pennsylvania. — ^Acker  v.  Com.,  94  Pa.  St. 
284. 

Tennessee. —  State  v.  Swafford,  3  Lea  162. 

Texas.— Burn^  v.  State,  12  Tex.  App.  269. 

See  42  Cent.  Dig.  tit.  "Robbery,"  §  16. 

Immaterial  omissions. —  The  omission  of 
the  word  "  rob "  will  not  invalidate  the  in- 
dictment where  the  facts  as  charged  con- 
stitute robbery.  State  v.  Robinson,  29  La. 
Ann.  364.  An  allegation  of  present  ability 
to  commit  a  violent  injury  is  unnecessary. 
Craig  V.  State,  157  Ind.  574,  62  N.  E.  5. 
Where  several  are  indicted  for  robbery,  it 
is  not  necessary  to  aver  that  they  were  to- 
gether.   Rex  V.  Rafferty,  2  Lew.  'C.  C.  271. 

39.  As  to  force  or  fear  as  element  of  of- 
fense see  supra,  II,  D. 
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in  a  prosecution  for  robbery  should  allege  a  taking  by  means  of  violence  or  putting 
in  fear.^*^ 

b.  Taking  From  Person  or  Presenee.^^  It  should  be  alleged  that  there  was 
a  taking  ^'from  the  person.'' 

e.  Intent.*^  An  intent  to  steal  should  be  alleged  in  some  form  in  an  indict- 
ment for  robbery.^* 

d.  Ownership  of  Property.^^  There  should  be  an  allegation  setting  out  the 
ownership  of  the  property  taken,  in  order  to  negative  the  idea  that  defendant 
was  taking  his  own  property.*'^ 


40.  Illinois.—  Collins  v.  People,  39  111.  233. 
Indiana. —  Craig  v.  State,  157  Ind.  574,  62 
N.  E.  5. 

Iowa. —  State  v.  Brewer,  53  Iowa  735,  6 
N.  W.  62. 

Louisiana. —  State  v.  Cook,  20  La.  Ann. 
145. 

Mississijjfn. —  State  v.  Presley,  91  Miss.  377, 
44  So.  827. 

Missouri. —  State  v.  Montgomery,  109  Mo. 
645,  19  S.  W.  221,  23  Am.  St.  Rep.  684. 
And  see  State  v.  Calvert,  209  Mo.  280,  107 
S.  W.  1078. 

Montana.— State  v.  Gill,  21  Mont.  151,  53 
Pac.  184. 

North  Carolina. —  State  v.  Brown,  113 
N.  C.  645,  18  S.  E.  51;  State  v.  Cowan,  29 
N.  C.  239. 

Tennessee. —  McTigue  v.  State,  4  Baxt.  313. 

rea;as.— Wiley  i:  State,  (Cr.  App.  1898) 
43  S.  W.  995 ;  Trimble  v.  State,  16  Tex.  App. 
115. 

Utah.— State  v.  Waldron,  28  Utah  14,  76 
Pac.  1135;  State  v.  Davis,  28  Utah  10,  76 
Pac.  705. 

Wisconsin. —  See  Gilloti  v.  State,  135  Wis. 
634,  116  N.  W.  252. 

See  42  Cent.  Dig.  tit.  "Robbery,"  §  23. 

"  With  force  and  arms." —  It  is  insufficient 
to  aver  a  taking  from  the  person  of  another 
"with  force  and  arms."  Com.  v.  Mills,  3 
Pa.  Super.  Ct.  161. 

Force  and  fear. —  It  is  not  necessary  to  al- 
lege both  force  and  fear,  either  being  suffi- 
cient. 

Arkansas. —  Traver  v.  State,  72  Ark.  524, 
81  S.  W.  615;  Young  v.  State,  50  Ark.  501, 
8  S.  W.  828;  Clary  v.  State,  33  Ark.  561. 

Kentucky. —  Blanton  V.  Com.,  58  S.  W.  422, 
22  Ky.  L.  Rep.  515. 

Massachusetts. —  Com.  v.  Humphries,  7 
Mass.  242. 

Mississippi. —  Cunningham  v.  State,  (1900) 
28  So.  750. 

Missouri.— State  v.  Lawler,  130  Mo.  366, 
32  S.  W.  979,  51  Am.  St.  Rep.  575;  State 
V.  Stinson,  124  Mo.  447,  27  S.  W.  1098. 

Montana. —  State  v.  Paisley,  36  Mont.  237, 
92  Pac.  566. 

Texas.— Burns,  v.  State,  (Cr.  App.  1902) 
70  S.  W.  24. 

See  42  Cent.  Dig.  tit.  "  Robbery,"  §  23. 

The  degree  of  force  used  need  not  be  al- 
leged. State  V.  Paisley,  36  Mont.  237,  92 
Pac.  566. 

The  kind  of  fear  or  means  whereby  it  was 
created  need  not  be  alleg(Ml.  Stale  v.  Moore, 
203  Mo.  624,  102  S.  W.  537;  State  r.  Paisley, 
36  Mont.  237,  92  Pac.  566;  State  v.  Clancy, 


20  Mont.  498,  52  Pac.  267;  State  v.  Sanders, 
14  N.  D.  203,  103  N.  W.  419.  Compare 
Slover  V.  Territory,  5  Okla.  506,  49  Pac.  1009. 

Form  of  information  alleging  force  is  set 
out  in  State  v.  Paislev,  36  Mont.  237.  92 
Pac.  566,  569 ;  Gilloti  i\  State,  135  Wis.  634, 
635,  116  N.  W.  252. 

41.  Taking  from  person  or  presence  as 
element  of  ofiense  see  supra,  II,  C. 

42.  California. —  People  v.  Ah  Sing,  95  Cal. 
654,  30  Pac.  796;  People  v.  Beck,  21  Cal. 
385.  See  also  People  v.  Ho  Sing,  6  Cal.  App. 
752,  93  Pac.  204. 

Kentucky. —  Breckinridge  v.  Com.,  97  Ky. 
267,  30  S.  W.  634,  17  Ky.  L.  Rep.  163. 

Mississippi. —  Smith  v.  State,  82  Miss.  793, 
35  So.  178. 

Missouri. —  State  v.  Lawler,  130  :Mo.  366, 
32  S.  W.  979,  51  Am.  St.  Rep.  575. 

Tennessee. —  Kit  v.  State,  11  Humphr.  167. 

Utah.— Feo^le  v.  Kerm,  8  Utah  268,  30 
Pac.  988. 

See  42  Cent.  Dig.  tit.  "Robbery,"  §  22. 

An  allegation  of  a  taking  "  from  the  pos- 
session "  is  not  sufficient.  Hill  v.  State.  145 
Ala.  58,  40  So.  654;  Smith  v.  State,  37  Tex. 
Cr.  342,  39  S.  W.  933. 

An  indictment  is  defective  which  charges 
a  taking  "  from  the  person  or  immediate 
presence,"  as  charging  in  the  disiunctive. 
Slover  V.  Territory,  5  Okla.  506,  49  Pac.  1009. 

43.  Intent  as  element  of  offense  see  supra, 
II,  A. 

4:4:.  Alabama. —  Chappell  v.  State,  52  Ala. 
359. 

Arkansas. —  Keeton  v.  State,  70  Ark.  163, 

66  S.  W.  645. 

loica. —  State  v.  Kcgan,  62  Iowa  106.  17 
N.  W.  179. 

/Ln-'/z/fA//.— Ward  r.  Com.,  14  Bush  233. 

i\Iissotiri.— State  r.  Brown,  104  :\Io.  365. 
16  S.  W.  406. 

.1/0^? /ana.— State  r.  Gill,  21  Mont.  151.  53 
Pac.  184. 

Nebraska.— Simih  r.  State.  72  Xebr.  345, 
100  N.  W.  806. 

North  C  a  vol  i)W.— State  r.  Brown.  113 
N.  C.  645,  18  S.  E.  51. 

North  Dakota. —  State  r.  Fordliam.  13 
N.  D.  494,  101  N.  W.  888. 

Ohio. —  Boose  v.  State,  10  Ohio  St.  575; 
INIatthews  r.  State,  4  Ohio  St.  539;  Turner 
V.  State,  I  Oliio  St.  422. 

Tro-ffs.— ISIurpbv  r.  State.  43  Tex.  Cr.  515. 

67  S.  W.  108. 

See  -12  Cent.  Dig.  tit.  "Robbery."  §  IS. 

45.  As  element  of  offense  j<oo  supra.  II.  F. 

46.  Alabama.— DoY&cy  V.  State,  134  Ala. 
553,  33  So.  350. 

[Ill,  A,  2,  d] 
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e.  Description  of  Property.^^  An  indictment  for  robbery  sufficiently  describes 
the  property  taken,  if  it  enables  the  jury  to  identify  the  chattels  stolen  with  those 
referred  to  in  the  indictment,  and  shows  the  court  that  the  articles  are  the  subject 
of  robbery. 


Arkansas. —  Boles  v.  State,  58  Ark.  35,  22 
S.  W.  887. 

California. —  People  v.  Ammerman,  118 
Cal.  23,  50  Pac.  15;  People  v.  Hicks,  66  Cal. 
103,  4  Pac.  1093;  People  v.  Vice,  21  Cal. 
344. 

loiva. —  State  v.  Wasson,  126  Iowa  320, 
101  N.  W.  1125. 

Massachusetts. —  Com.  v.  Clifford,  8  Cush. 
215. 

Texas.— Smedlj  v.  State,  30  Tex.  214;  Hig- 
gins  V.  State,  (App.  1892)  19  S.  W.  503; 
Parker  v.  State,  9  Tex.  App.  351;  Barnes  v. 
State,  9  Tex.  App.  128. 

Washington. —  State  v.  Morgan,  31  Wash. 
226,  71  Pac.  723;  State  v.  Dengel,  24  Wash. 
49,  63  Pac.  1104. 

Wyoming. —  McGinnis  v.  State,  16  Wyo.  72, 

91  Pac.  936,  holding  that  an  information  for 
robbery,  which  alleges  that  accused  "  feloni- 
ously "  took  from  a  person  named  by  violence 
a  specified  sum,  is  fatally  bad  for  failing  to 
allege  the  ownership  of  the  property;  the 
word  "  feloniously  "  characterizing  the  act  as 
being  done  with  a  criminal  intent,  and  not 
being  a  substitute  for  an  allegation  of  owner- 
ship. 

United  States. —  U.  S.  v.  McNemara,  26 
Fed.  Cas.  No.  15,701,  2  Cranch  C.  C.  45. 

Compare  Owen  i-.  Com.,  76  S.  W.  3,  25  Ky. 
L.  Rep.  466;  State  v.  Eddy,  46  Oreg.  625, 
81  Pac.  941,  82  Pac.  707;  Clemons  r.  State, 

92  Tenn.  282,  21  S.  W.  525. 

See  42  Cent.  Dig.  tit.  "Robbery,"  §  21. 

Forms  of  indictment  in  whole,  in  part,  or 
in  substance  with  allegations  as  to  ownership 
are  set  out  in  the  following  cases : 

xilahama. —  Danzey  v.  State,  126  Ala.  15, 
16,  28  So.  697. 

California. —  In  re  Myrtle,  2  Cal.  App.  383, 
84  Pac.  335. 

Iowa.— State  V.  Carr,  43  Iowa  418,  420. 

Missouri. —  State  v.  Morledge,  164  Mo.  522, 
65  S.  W.  226;  State  v.  Kennedy,  154  Mo.  268, 
282,  55  S.  W.  293.  . 

Texas. —  Williams  v.  State,  37  Tex.  Cr. 
147,  38  S.  W.  999. 

47.  Property  subject  of  robbery  see  supra, 
II,  B. 

48.  California. —  People  v.  Chuey  Ying  Git, 
100  Cal.  437,  34  Pac.  1080. 

Indiana. —  Brennon  v.  State,  25  Ind.  403 ; 
Terry  v.  State,  13  Ind.  70. 

Uevj  York. —  People  v.  Loop,  3  Park.  Cr. 
559. 

'North  Carolina. —  State  v.  Burke,  73  N.  C. 
83. 

North  Dakota. —  State  v.  Sanders,  14  N.  D. 
203,  103  N.  W.  419. 

Washington. —  State  V.  Johnson-,  19  Wash. 
410,  53  Pac.  667. 

West  Virginia.— Std^te  v.  McCoy,  (1907) 
59  S.  E.  758,  holding  that  an  indictment  for 
robbery  of  "  one  promissory  note  of  the  value 
of  $50.85,  one  purse  of  the  value  of  25  cents, 
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and  one  time  check  of  the  value  of  50  cents," 
sufficiently  describes  the  property. 

See  42  Cent.  Dig.  tit.  "Robbery,"  §  19. 

Form  of  indictment  with  description  of 
property  is  set  out  in  State  v.  McCoy,  (W.  Va. 
1907)  59  S.  E.  758. 

Money. —  Where  the  property  taken  is 
money,  a  description  of  it  as  a  specified  sum 
in  lawful  money,  without  stating  the  number 
of  pieces,  their  denomination  or  whether 
notes  or  coin,  is  usually  considered  sufficient. 

Alabama. —  Boyd  v.  State,  153  Ala.  41,  45 
So.  591. 

California. —  People  v.  Stevens,  141  Cal. 
488,  75  Pac.  62 ;  People  v.  Richards,  136  Cal. 
127,  68  Pac.  477;  People  V.  Howard,  3  Cal. 
App.  36,  84  Pac.  462. 

Georgia. —  Humphries  V.  State,  100  Ga.  260, 
28  S.  E.  25. 

Louisiana. —  State  V.  Devine,  51  La.  Ann. 
1296,  26  So.  105. 

Massachusetts. —  Com.  v.  Griffiths,  126 
Mass.  252. 

Missouri. —  State  v.  Calvert,  209  Mo.  280, 
107  S.  W.  1078;  State  v.  Rush,  95  Mo.  199, 
8  S.  W.  221;  State  V.  Burnett,  81  Mo. 
119. 

Texas.— V2iYrent  v.  State,  (Cr.  App,  1903) 
76  S.  W.  474;  White  v.  State,  (Cr.  App. 
1900)  57  S.  W.  100;  Colter  v.  State,  37  Tex. 
Cr.  284,  39  S.  W.  576;  Thompson  v.  State,  35 
Tex.  Cr.  511,  34  S.  W.  629. 

C7fa/i.— State  v.  La  Chall,  28  Utah  80,  77 
Pac.  3. 

See  42  Cent.  Dig.  tit.  "Robbery,"  §  19. 
This  is  true  where  it  is  alleged  that  a 
more  particular  description   is  unknown.— 

Brown  v.  State,  120  Ala.  342,  25  So.  182; 
Owens  V.  State,  104  Ala.  18,  16  So.  575; 
State  V.  Stewart,  1  Pennew.  433,  42  Atl.  624; 
McQueen  v.  State,  82  Ind.  72;  Territory  v. 
Bell,  5  Mont.  562,  6  Pac.  60;  Quinlan  v. 
People,  6  Park.  Cr.  (N.  Y.)  9;  Wade  State, 

35  Tex.  Cir.  170,  32  S.  W.  772,  60  Am.  St.  Rep. 
31;  Winston  v.  State,  9  Tex.  App.  143.  But 
see  Watts  v.  State,  (1905)  39  So.  455;  Nevill 
V.  State,  133  Ala.  99,  32  So.  596;  Croker  v. 
State,  47  Ala.  53;  Arnold  v.  State,  52  Ind. 
281,  21  Am.  Rep.  175. 

Sufficient  descriptions. —  The  following  de- 
scriptions have  been  held  sufficient:  "Thirty 
dollars  of  greenbacks"  (Wesley  v.  State,  61 
Ala.  282)  ;  "the  sum  of  $1745  in  paper  cur- 
rency of  the  United  States  of  America " 
(State  V.  Shonhausen,  26  La.  Ann.  421.  See 
also  State  v.  Carro,  26  La.  Ann.  377)  ;  "three 
silver  dollars  in  coin  of  the  value  of  three 
dollars"  (Kirk  v.  State,  35  Tex.  Cr.  224,  32 
S.  W.  1045.  See  also  Gables  v.  State,  (Tex. 
Cr.  App.  1901)  68  S.  W.  288;  Moore  v.  State, 

36  Tex.  Cr.  88,  35  S.  W.  668 )  ;  "  silver  coin 
of  the  value  of  $2.00"  (State  v.  Jackson, 
26  W.  Va.  250);  "one  United  States  note, 
comnronlv  called  greenback,  of  the  value  of 
ten  dollars"  (McEntee  v.  State,  24  Wis.  43). 
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f.  Taking  Against  the  Will.^^  It  should  appear  from  the  indictment  that 
the  owner  did  not  consent  to  the  taldng  of  his  property;  but^,  if  lack  of  consent 
otherwise  appears,  an  express  allegation  of  a  taking  against  the  will  is  ■unnecessar}\^ 

g.  Asportation.^^  Where  the  taking  is  properly  alleged,  it  has  been  held 
unnecessary  to  charge  a  carrying  away.^^ 

h.  Value.  Where  there  are  no  degrees  of  the  offense,  the  authorities  have 
usually  not  required  a  specific  allegation  of  value.'^" 

3.  Variance.  The  allegations  and  proof  must  correspond/*  Where  an  indict- 
ment alleges  the  taking  of  several  articles,  it  is  sufficient  to  prove  the  taking  of 
any  one  of  them,^^  but  the  evidence  must  show  a  taking  of  some  property  answer- 
ing substantially  to  that  described. 


49.  Taking  against  will  as  element  of  of- 
fense see  snpra,  II,  E. 

50.  California. —  People  v.  Riley,  75  Cal. 
98,  1()  Pac.  544;  People  v.  Shuler,  28  Cal.  490. 

Indiana. — Anderson  v.  State,  28  Ind.  22 ; 
Terry  v.  State,  13  Ind.  70. 

Louisiana. —  State  v.  Patterson,  42  La. 
Ann.  934,  8  So.  529, 

Mississippi. —  State  v.  Presley,  91  Miss.  377, 
44  So.  827. 

Pennsylvania. — Acker  v.  Com.,  94  Pa.  St. 
284 

Utah,— State  v.  La  Chall,  28  Utah  80,  77 
Pac  3. 

See  42  Cent.  Dig.  tit.  "  Pvobbery,"  §  22. 

51.  Asportation  as  element  of  offense  see 
supra,  II,  G. 

52.  Terry  v.  State,  13  Ind.  70;  Thompson 
V.  State,  35  Tex.  Cr.  511,  34  S.  W.  629; 
State  i\  Smith,  40  Wash.  615,  82  Pac.  918. 
Compare  Com.  v.  Clifford,  8  Cush.  (Mass.) 
215. 

53.  Baldwin  v.  Com.,  2  Ky.  L.  Rep.  439; 
State  V.  Perley,  86  Me.  427,  30  Atl.  74,  41 
Am.  St.  Rep.  564;  State  v.  Brown,  113  N.  C. 
645,  18  S.  E.  51;  Williams  v.  State,  34  Tex. 
Cr.  523,  31  S.  W.  405;  Williams  v.  State,  10 
Tex.  App.  8.  Compare  State  v.  Sagermond, 
40  Kan.  107,  19  Pac.  370,  10  Am.  St.  Rep. 
169. 

Where  several  articles  are  taken,  the  sepa- 
rate value  need  not  be  alleged.  Jackson  v. 
State,  69  Ala.  249. 

54.  For  illustrations  of  fatal  variance  see 
State  V.  Stewart,  1  Pennew.  (Del.)  433,  42 
Atl.  624  (robbery  on  or  near  a  highway 
charged,  but  shown  to  have  been  committed 
in  a  buildirg  facing  on  a  street)  ;  Glass  v. 
Com.,  6  Bush  (Ky.)  436;  State  v.  Crowell, 
149  Mo.  391,  50  S.  W.  893,  73  Am.  St.  Rep. 
402  (robbery  by  "  puttinj^  in  fear"  only 
charged  but  robbery  only  by  force  and  vio- 
lence shown)  ;  State  f.  Cowan,  29  N.  C.  239 
(robbery  "in"  highway  cIiavg(Ml,  but  shown 
to  have  beer  committed  "  noar  "  llio  highway); 
State  V.  Fallon,  2  N.  D.  510,  52  N.  W.  318. 

What  is  not  a  variance  see  IMcNamara  r. 
People,  24  Colo.  61,  48  Pac.  541;  Stale  r. 
Alexander,  66  Kan.  726,  72  Pac.  227  (taking 
gold  watch  charged,  but  proof  showed  watch 
to  be  a  gold-filled  case  watcli);  State  r. 
Lamb,  141  Mo.  298,  42  S.  W.  827  (robbery 
"  from  the  person "  charged  and  evidence 
showing  a  robbery  "  in  the  presence  ")  :  State 
V.  Sanders,  14  N.  D.  203.  103  N.  W.  410 
(putting  in   fear   alone  charged  and  both 


force  and  fear  shown)  ;  Stewart  v.  State, 
(Tex.  Cr.  App.  1895)  31  S.  W.  407;  Wil- 
liams V.  State,  34  Tex.  Cr.  523,  31  S.  W.  405; 
Allen  V.  U.  S.,  115  Fed.  3,  52  C.  C.  A.  597 
(taking  of  paper  money  of  Canada  charged, 
and  evidence  showing  that  money  was  is- 
sued by  Canada  or  by  Canadian  chartered 
banks).  Where  defendant  was  charged  with 
robbery  in  taking  from  prosecutor  a  ten- 
dollar  bill,  evidence  that  defendant  compelled 
prosecutor  to  throw  the  bill  on  the  floor, 
and  then  compelled  another  to  take  it  and 
get  it  changed,  after  which  defendant  paid 
prosecutor  two  dollars,  and  retained  the 
balance,  did  not  constitute  a  variance.  Fanin 
v.  State,  51  Tex.  Cr.  41.  100  S.  W.  916,  123 
Am.  St.  Rep.  874,  10  L.  R.  A.  X.  S.  744. 
So  where  defendant  was  charged  with  robbery 
under  an  indictment  alleging  that  he  took 
a  ten-dollar  bill  from  prosecutor,  proof  that 
defendant  claiming  eight  dollars  from  prose- 
cutor for  wages  compelled  him  to  deliver  up 
a  ten-dollar  bill,  and  thereafter  returned  two 
dollars  changej  did  not  constitute  a  variance. 
Fanin  v.  State,  supra.  Again  under  an  infor- 
mation for  robbery  alleging  a  striking  and 
v/ounding,  the  statute  being  in  the  alternative, 
proof  of  either  will  sullice.  INIcDufTee  r.  State, 
55  Fla.  125,  46  So.  721. 

The  ownership  of  the  property  must  be 
proved  as  alleged  (Stajiles  r.  State.  114  Ga. 
256,  40  S.  E.  264;  Crews  r.  State,  3  Coldw. 
(Tenn.)  350.  Compare  People  r.  Gonzales, 
(Cal.  1899)  56  Pac.  804),  except  when  the 
statute  provides  otherwise  (Peojile  r.  Ander- 
son, 80  Cal.  205,  22  Pac.  139;  State  r.  Fair, 
35  Wash.  127,  76  Pac.  731,  102  Am.  St.  Rep. 
897). 

Indictment  for  robbery  and  conviction  for 
larceny  see  Lakckny.  25  Cyc.  10:i. 

55.  Alabama. —  Brown  r.  State,  120  Ala. 
342,  25  So.  182. 

Arkansas. —  Phillips  r.  State.  36  Ark.  2fi2. 

Florida.— WWW.  r.  State,  42  Fla.  205. 
27  So.  808. 

yorfh  Dakota.— Sititc  V.  Sanders.  14  X.  D. 
203.  103  X.  W.  410. 

rr.ras.— White  r.  State.  (Cr.  App.  1000) 
57  S.  W.  100. 

Washinqion. —  State  r.  Smith.  40  Wash. 
615.  S2  Pao.  OlS. 

See  42  Cent.  Dis:.  tit.     Robberr."  §  27. 

56.  People  r.  Richard.'?.  136  Cnl.  127.  aS 
Pac.  477;  Com.  r.  Cahill.  12  Alien  (Mass.) 
540.  Compare  Burke  r.  People,  148  Til.  70, 
35  X^.  E.  376. 
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B.  Persons  Liable.  If  several  associate  together  to  commit  robbery,  and 
are  present  ready  to  aid  and  assist,  all  are  guilty,  although  some  do  not  participate 
in  the  taking." 

C.  Defenses.^^  Where  the  offense  of  robbery  is  actually  completed,  the 
redehvery  of  the  property  to  the  owner  is  no  defense.^^  Nor  is  it  a  defense  that 
the  robbery  was  committed  under  the  command  of  a  superior.  Arresting  officers 
who  use  violence  and  rob  the  party  arrested  are  not  exonerated  on  account  of 
the  legality  of  the  arrest,®^  but  it  is  a  defense  that  property  was  taken  as  an  act 
of  war.  ^2  On  a  trial  for  robbery  near  a  highway,  the  fact  that  neither  accused 
nor  prosecutor  knew  of  the  road,  constitutes  no  defense. 

D.  Evidence  —  l.  Burden  of  Proof  and  Presumptions.  The  burden  of 
proving  every  element  of  the  crime,  of  robbery  is  on  the  state.  ®^  Possession  of 
the  property  by  the  complaining  witness,  or  his  agent,  at  the  time  it  was  stolen, 
is  presumptive  evidence  of  ownership. 

2.  Admissibility  —  a.  In  General.  In  a  prosecution  for  robbery,  the  entire 
transaction  may  be  shown, ®^  together  with  anything  tending  to  connect  accused 


Bank-notes.— Mont.  Pen.  Code,  §  2109, 
providing  that  on  a  trial  for  larceny  of 
money  or  bank-notes,  the  allegations  of  the 
indictment  are  sustained  if  defendant  be 
proved  to  have  stolen  any  money  or  notes, 
although  the  particular  species  be  not  proved, 
is  applicable  to  a  prosecution  for  robbery. 
State  V.  Rodgers,  21  Mont.  143,  53  Pac.  97. 

Taking  other  property. —  Evidence  that  de- 
fendant took  something  more  than  was  de- 
scribed in  indictment  does  not  permit  a 
conviction.  Brown  v.  State,  120  Ala.  342,  25 
So.  182. 

57.  Com.  V.  Ryan,  154  Mass.  422,  28  N.  E. 
289;  State  V.  Stewart,  12/  Mo.  290,  29  S.  W. 
986;  State  v.  O'Keefe,  23  Nev.  127,  43  Pac. 
918,  62  Am.  St.  Rep.  /68;  People  v.  McElroy, 
14  N.  Y.  Suppl.  203. 

All  must  share  in  the  felonious  design. 
Williams  v.  Com.,  110  S.  W.  339,  33  Ky.  L. 
Rep.  330;  People  v.  Foley,  59  Mich.  553,  26 
N.  W.  699;  Reg.  v.  Henry,  9  C.  &  P.  309,  2 
Moody  C.  C.  118,  38  E.  C.  L.  187.  Compare 
Ferguson  State,  32  Ga.  658.  So  if  a  gang 
of  poachers  attack  a  gamekeeper  and  leave 
him  senseless  on  the  ground,  and  one  of 
them  returns  and  steals  his  money,  that  one 
only  can  be  convicted  of  robbery,  as  it  was 
not  in  pursuance  of  any  common  intent.  Rex 
V.  Hawkins,  3  C.  &  P.'  392,  14  E.  C.  L.  626. 

The  several  confederates  need  not  be  actu- 
ally present  when  the  property  is  taken. 
State  Heyward,  2  Nott  &  M.  (S.  C.)  312, 
10  Am.  Dec.  604;  Ashworth  v.  State,  31  Tex. 
Cr.  419,  20  S.  W.  982. 

Receiving  property  obtained  by  robbery.^ — 
One  who  receives  money  obtained  by  robbery, 
with  knowledge  that  it  was  so  obtained,  is 
not  an  accessary  to  the  robbery.  People  v. 
Shephardson,  48  Cal.  189. 

As  to  principals  and  accessaries  generally 
see  Ceiminal  Law,  12  Cyc.  183. 

58.  Defenses  generally  see  Criminal  Law, 
12  Cyc.  155. 

59.  McGinty  v.  State,  97  Ga.  368,  23  S.  E. 
831;  Rex  v.  Peat,  East  P.  C.  557,  Leach 
C   C  266 

60.  Thomas  v.  State,  134  Ala.  126,  33  So. 
130. 
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61.  Tones  r.  State,  48  Tex.  Cr.  363,  88 
S.  W.  217,  122  Am.  St.  Rep.  759,  1  L.  R.  A. 
N.  S.  1024. 

62.  Hammond  \j.  State,  3  Coldw.  (Tenn.) 
129. 

63.  State  v.  Nicholson,  124  N.  C.  820,  32 
S.  E.  813. 

64.  Evidence  generally  see  Criminal  Law, 
12  Cyc.  379. 

65.  See  Criminal  Law,  12  Cyc.  379  et  seq. 

Lack  of  owner's  consent. —  It  being  neces- 
sary under  the  statute  of  robbery  only  to 
charge  a  forcible  and  fraudulent  taking  from 
the  person  and  possession  of  another,  the 
state  need  not  prove,  where  a  third  person 
other  than  the  one  robbed  was  the  true 
owner,  that  defendant  did  not  have  his  con- 
sent, but  proof  of  the  contrary  is  for  de- 
fendant. Williams  v.  State,  37  Tex.  Cr.  147, 
38  S.  W.  999. 

66.  People  u.  Oldham,  111  Cal.  648,  44  Pac. 
312.    See  also  infra.  III,  D,  3,  e. 

Either  fear  or  criminal  intent  may  be  in- 
ferred from  a  consideration  of  the  entire  sur- 
roundings. Long  V.  State,  12  Ga.  293;  State 
V.  Glovery,  10  Nev.  24. 

Presumption  from  recent  possession. — A  pre- 
sumption of  guilt  may  arise  from  the  recent 
possession  of  stolen  property.  State  v.  Was- 
son,  126  Iowa  320,  101  N.  W.  1125.  See  also 
Larceny,  25  Cyc.  131. 

67.  loiDa. —  State  v.  Miller,  83  Iowa  291, 
49  N.  W.  90. 

Kentucky.— Ticker  el  v.  Com.,  30  S.  W.  617, 
17  Ky.  L.  Rep.  120. 

Montana. —  State  v.  Howard,  30  Mont.  518, 
77  Pac.  50. 

Neio  Yor/c— Hope  V.  People,  83  N.  Y. 
418,  38  Am.  Rep.  460. 

Texas. —  Underwood  v.  State,  39  Tex.  Cr. 
409,  46  S.  W.  245;  Williams  v.  State,  34 
Tex.  Cr.  523,  31  S.  W.  405. 

See  42  Cent.  Dig.  tit.  "  Robbery,"  §  29. 

A  complaint  of  robbery  made  immediately 
after  the  occurrence  has  been  admitted  as  part 
of  the  res  gestce.  People  v.  Murphv,  56  Mich. 
546,  23  N.  W.  215;  Driscoll  People,  47 
Mich.  413,  11  N.  W.  221. 

Motive. —  Evidence    that    defendant  was 
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with  the  crime  or  establish  his  identity. Of  course  evidence  which  is  in-el- 
evant  is  inadmissible. 

b.  Intent. Evidence  of  the  conduct  of  defendant  before  the  taking  may 
be  admissible  to  show  intent. '^^ 

e.  Circumstances  and  Condition  of  Person  Robbed.  To  show  that  force  and 
violence  were  used,  the  extent  of  the  injuries  inflicted  on  the  person  robbed  may 
be  proved.''^ 


greatly  in  need  of  money  to  pay  his  debts 
may  be  introduced  to  show  motive.  Arm- 
strong V.  State,  34  Tex.  Cr.  248,  30  S.  W. 
235. 

Evidence  relevant  to  corroborate  the  prose- 
cuting witness  is  admissible.  Com.  v.  Wat- 
son, 109  Mass.  354;  State  v.  Balch,  136  Mo. 
103,  37  S.  W.  808;  Delaney  v.  State,  48  Tex. 
Cr.  594,  90  S.  W.  642.  Accordingly  where 
there  was  evidence  on  a  prosecution  for  rob- 
bery that,  in  the  scuffle  between  defendant 
and  prosecutor,  two  bills  in  prosecutor's  hand 
were  torn  in  two,  the  torn  pieces  remaining 
with  prosecutor  were  admissible  in  corrobora- 
tion of  his  testimony  as  to  the  assault. 
Tracey  v.  State,  46  Nebr.  361,  64  N.  W.  1069. 

Possession  of  money. —  On  a  trial  for  rob- 
bery, it  was  permissible  for  the  state  to 
prove  by  others  than  the  person  robbed  that 
he  had  money  on  his  person  shortly  before 
the  robbery,  and  to  do  so  it  was  competent 
to  show  that  he  was  spending  money  in  a 
near-by  saloon,  whence  he  went  in  a  short 
time  to  the  place  where  he  was  robbed,  and 
that  he  drew  out  his  pocket-book  at  the  saloon, 
and  was  seen  with  money  out  in  front  of 
the  saloon.  Boyd  v.  State,  153  Ala.  41,  45 
So.  591. 

68.  Keating  v.  State,  67  Nebr.  560,  93 
N.  W.  980;  Hope  v.  People,  83  N.  Y.  418,  38 
Am.  Rep.  460. 

69.  Com.  V.  Kelly,  186  Mass.  403,  71  N.  E. 
807;  Davis  v.  State,  (Tex,  Cr.  App.  1898)  44 
S.  W.  1099. 

Robbery  on  train. —  In  a  prosecution  for 
robbery  committed  on  a  railroad  train,  the 
conductor's  pass  issued  to  defendant  is  ad- 
missible in  evidence.  Tabor  v.  State,  52  Tex. 
Cr.  387,  107  S.  W.  1116. 

70.  California.— Vqo])\q  v.  Clark,  106  Cal. 
32,  39  Pac.  53. 

Georgia. —  Lampkin  r.  State,  87  Ga.  516, 
13  S.  E.  523. 

loioa. —  State  v.  Beck,  73  Iowa  616,  35 
N.  W.  684. 

Montana. —  State  v.  Howard,  30  Mont.  518, 
77  Pac.  50. 

Texas. — ^  Thompson  v.  State,  35  Tex.  Cr. 
511,  34  S.  W.  629. 

Virginia. —  Thompson  i*.  Com.,  88  Va.  45, 
13  S.  E.  304. 

See  42  Cent.  Dig.  tit.  "Robbery,"  §  29. 

Illustrations. —  To  show  lack  of  ownership, 
evidence  that  the  person  from ,  whom  the 
property  was  taken  had  failed  to  place  it 
on  the  assessment  roll  is  inadmissible.  State 
V.  Hobgood,  46  La.  Ann.  855,  15  So.  406. 
So  where  the  witness  testiHod  that  the  accused 
took  him  to  a  house  of  ill  fame,  and  thonce 
into  the  street  where  he  was  robbed,  evi- 
dence that  the  accused  was  not  accustomed 


to  visit  such  places  was  immaterial.  People 
V.  Becker,  48  Mich.  43,  11  X.  W.  779.  Evi- 
dence that  the  money  stolen  was  won  Ijy 
gambling  from  defendant  is  inadmissible. 
Blain  v.  State,  34  Tex.  Cr.  448,  31  S.  W.  368. 
So  evidence  that  defendant  worked  for  wages 
some  months  prior  to  the  robber v  is  not 
relevant.  Colter  v.  State,  37  Tex.'  Cr.  284, 
39  S.  W.  576.  Where  defendant,  accused  of 
robbery,  claimed  that  it  was  committed  by 
F,  evidence  that  F  later  tried  to  steal  de- 
fendant's purse  is  inadmissible.  State  f. 
Totten,  72  Vt.  73,  47  Atl.  105. 

71.  Intent  as  element  of  offense  see  supra, 
II,  A. 

72.  State  v.  Fallon,  2  X.  D.  510,  52  X.  W. 
318  (evidence  that  shortly  before  the  rob- 
bery defendant  drew  a  revolver  and  ordered 
others  off  the  street)  ;  State  v.  Shields,  13 
S.  D.  464,  83  X.  W.  559  (evidence  that  the 
accused  saw  and  commented  on  the  value  of 
the  watch  carried  bv  the  prosecutor)  ;  Gables 
V.  State,  (Tex.  Cr.  App.  1901)  68  S.  W.  288 
(evidence  that  defendant  put  drugs  in.  beer 
sold  to  the  prosecuting  witness ) . 

Claim  of  right. —  It  is  competent  for  de- 
fendant to  testify  that,  at  the  time  of  the 
alleged  robber}^  he  thought  that  he  had  a 
right  to  take  the  property  as  his  own.  State 
V.  Hollyway,  41  Iowa  200.  20  Am.  Rep.  5S6; 
People  V.  Hughes,  11  Utah  100,  39  Pac.  492. 
See  also  supra,  II,  A. 

Where  defendants  formed  part  of  a  mob 
and  advised  the  prosecutor  to  give  money  to 
the  mob,  evidence  of  demands  made  by  the 
same  mob  at  otlier  places  is  admissible  to 
show  that  tlie  advice  was  not  bona  fide.  Rox 
V.  Winkworth,  4  C.  &  P.  444,  19  E.  C.  L. 
594. 

73.  Brown  v.  State,  120  Ala.  342.  25  So. 
182;  State  r.  Alexander,  66  Kan.  726,  72 
Pac.  227. 

This  may  be  shown  either  by  the  attend- 
ing physician,  or  by  one  who  saw  the  person 
robbed'  immediatolv  after  the  robbery.  Com. 
v.  Flynn.  165  .Mass.  153,  42  X.  E.  562. 

Frightening. —  It  is  competent  to  show  by 
the  person  robbed  that  ho  was  frightened. 
Long  r.  State,  12  Ga.  203;  Dill  r.  State.  6 
Tex.  App.  113. 

Possession  of  property  by  prosecuting  wit- 
ness.—  Evidence  that  sliovtly  before  tlie  rob- 
bery the  prosecuting  witness  had  the  prop- 
erly charged  to  have  been  taken,  and  that 
lu'  (lid  not  have  it  immediately  afterward,  is 
admissible.  Bradley  r.  State.  103  Ala.  29, 
15  So.  640;  People  r.  Einares,  142  Cal.  17. 
75  Pae.  30S ;  State  r.  Hyatt.  170  Mo.  344.  78 
S.  W.  601:  ]?lo<nner  r.  People.  1  Abb.  Dec. 
(N.  Y.)  146,  3  Keyes  9. 

Possession  of  weapon. — In  a  prosecution  for 
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d.  Possession  of  Stolen  Property  '^^  or  of  Weapons.  Possession  by  the  accused 
of  the  stolen  property  shortly  after  the  robbery  is  admissible  against  him.'^ 
Where  the  robbery  was  committed  with  the  aid  of  weapons,  evidence  is  admissible 
to  show  that,  shortly  after  the  robbery,  the  accused  had  similar  weapons.'^® 

3.  Weight  and  Sufficiency  —  a.  In  General.  The  state  must  prove  by 
direct  or  circumstantial  evidence  every  element  of  the  crime  set  forth  in  the 
indictment. 


robbery,  evidence,  as  to  the  revolver  taken 
from  the  person  robbed  and  introduced  in  evi- 
dence, was  admissible.  State  f.  Finn,  199 
Mo.  597,  98  S.  W.  9. 

74.  As  to  presumption  from  possession  of 
stolen  property  see  supra,  III,  D,  1. 

75.  California. —  People  v.  Sullivan,  144 
Cal.  471, -77  Pac.  1000;  People  v.  Castile,  3 
Cal.  App.  487,  86  Pac.  746;  People  v.  Salas, 
2  Cal.  App.  537,  84  Pac.  295. 

Missouri  —  State  v.  Balch,  136  Mo.  103,  37 
S.  W.  808. 

ISIew  York. —  People  v.  Mackinder,  80  Hun 
40,  29  N.  Y.  Suppl.  842. 

Texas. —  Thompson  v.  State,  35  Tex.  Cr. 
511,  34  S.  W.  629. 

t/^aTi.— People  v.  Kerm,  8  Utah  268,  30 
Pac.  988. 

See  42  Cent.  Dig.  tit.  "Robbery,"  §  31. 

Illustrations. — ^A  letter  written  by  defend- 
ant a  few  days  after  the  robbery,  in  which 
he  stated  that  he  had  got  hold  of  about  fif- 
teen dollars,  is  admissible,  in  connection  with 
other  evidence,  where  it  appeared  that  the 
amount  taken  was  about  nfteen  dollars.  Wil- 
liams r.  State,  123  Ala.  39,  26  So.  521. 
Wliere  the  article  taken  was  a  watch  and 
the  accused  and  a  certain  woman  were  very 
intimate,  evidence  that  the  watch  was  in  the 
possession  of  the  woman  the  morning  after 
the  robbery  was  admissible.  Clay  v.  State, 
122  Ga.  136,  50  S.  E.  56.  So  a  finding  of 
part  of  the  stolen  property  in  the  c^ell  of 
defendant  may  be  shown.  People  v.  Whit- 
son,  43  Mich.  419,  5  N.  W.  454.  Evidence 
that  the  stolen  property  was  found  the  morn- 
ing after  the  robbery,  in  the  house  where  de- 
fendant was  arrested,  is  competent.  State  v. 
Wyatt,  124  Mo.  537,  27  S.  W.  1096. 

Explaining  possession. —  Defendant  may  in- 
troduce evidence  to  account  for  tlie  amount  of 
money  found  on  him  after  the  robbery.  Chan- 
eey  v.  State,  50  Tex.  Cr.  85,  96  S.  W.  12.  But 
the  receipt  of  money  by  tho  accused  from 
proper  sources  is  immaterial,  where  it  is  not 
claimed  that  the  money  stolen  was  found  in 
his  possession.  People  v.  Becker,  48  Mich. 
43,  11  K  W.  779. 

Conflicting  accounts  of  defendant. —  Where 
a  witness  testified  that  the  defendant  had 
made  three  statements  as  to  where  she  had 
obtained  the  articles  in  question,  it  was  error 
to  allow  the  witness,  who  had  given  the  sub- 
stance of  one  statement,  to  testify  that  he 
did  not  remember  the  other  two  statements, 
"  except  that  they  were  diflferent  from  each 
other  and  from  the  first  statement."  Moses 
V.  State,  88  Ala.  78,  7  So.  101,  16  Am.  St. 
Rep.  21. 

76.  California. —  People  v.  Ward,  77  Cal. 
113,  19  Pac.  373. 
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/Z^mois.— Bow  v.  People,  160  111.  438,  43 
N.  E.  593. 

Louisiana. —  State  v.  Gordon,  115  La.  571, 
39  So.  625. 

Minnesota. —  State  v.  Minot,  79  Minn.  118, 
81  N.  W.  753. 

Texas.—  Williams  v.  State,  34  Tex.  Cr.  523, 
31  S.  W.  405;  Criunes  v.  State,  28  Tex.  App. 
516,  13  S.  W.  868,  19  Am.  St.  Rep.  853. 

See  42  Cent.  Dig.  tit.  "  Robbery,"  §  31. 

Burglars'  tools. —  Evidence  that  burglars' 
tools  were  found  on  defendant  at  the  time 
of  his  arrest  is  incompetent,  it  not  appearing 
that  the  articles  found  were  used  in  aiding^ 
the  commission  of  the  offense  charged.  Peo- 
ple V.  Sansome,  84  Cal.  449,  24  Pac.  143. 
Compare  State  v.  Shannon,  33  Mo.  596.  See 
also  Williams  v.  State,  51  Nebr.  711,  71  N.  W. 
729. 

Purchase  of  cartridges. —  Evidence  is  com- 
petent that  before  the  robbery  defendant  had 
attempted  to  buy  cartridges  for  his  gun.  Peo- 
ple V.  Oldham,  111  Cal.  648,  44  Pac.  312. 

77.  As  to  weight  and  sufficiency  of  evi- 
dence generally  see  Criminal  Law,  12  Cyc. 
485  et  seq. 

78.  Alabama. —  Thomas  v.  State,  134  Ala. 
126,  33  So.  130. 

Arizona. —  Ramirez  v.  Territory,  (1905)  80 
Pac.  391. 

Arkansas. —  Rogers  v.  State,  (1908)  109 
S.  W.  1160;  Shell  v.  State,  84  Ark.  344,  105 
S.  W.  575. 

California. —  People  v.  Nolan,  144  Cal.  75, 
77  Pac.  774;  People  v.  Patterson,  124  Cal. 
102,  56  Pac.  882;  People  v.  Gonzales,  (1899) 

56  Pac.  804;  People  v.  McDonald,  (1896)  45 
Pac.  1005;  People  v.  Barry,  90  Cal.  41,  27 
Pac.  62;  People  v.  Lum  Yit,  83  Cal.  130,  23 
Pac.  228;  People  v.  White,  5  Cal.  App.  329, 
90  Pac.  471. 

Georgia. —  Hickey  v.  State,  125  Ga.  145,  53 
S.  E.  i026;  Moran  v.  State,  125  Ga.  33,  53 
S.  E.  806;  Johnson  v.  State,  1  Ga.  App.  729, 

57  S.  E.  1056;  Harris  v.  State,  1  Ga.  App. 
136,  57  S.  E.  937. 

Illinois. —  People  v.  Campbell,  234  111.  391, 
84  N.  E.  1035,  123  Am.  St.  Rep.  107;  Steward 
V.  People,  224  111.  434,  79  N.  E.  636;  Turley 
V.  People,  188  111.  628,  59  N.  E.  506;  Rippetoe 
V.  People,  172  111.  173,  50  N.  E.  166;  Hall  V. 
People,  171  111.  540,  49  N.  E.  495.  ' 

Indiana. —  Lee  v.  State,  156  Ind.  541,  60 
K  E.  299 ;  McCarty  v.  State,  127  Ind.  223,  26 
K  E.  665;  Brennon  v.  State,  25  Ind.  403. 

Kentucky.— Kincaid  v.  Com.,  78  S.  W.  433, 
25  Ky.  L.  Rep.  1695. 

Minnesota. —  State  v.  Minot,  79  Minn.  118, 
81  K  W.  753. 

Missouri. —  State  v.  Calvert,  209  Mo.  280, 
107  S.  W.  1078;  State  v.  Vaughan,  199  Mo. 
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b.  IntentJ^  The  felonious  intent  must  be  affirmatively  established,^^  but 
such  intent  may  be  made  to  appear  by  the  circumstances  which  accompany  the 
taking. 

e.  Identity  of  Accused.  The  prosecution  must  satisfy  the  jury  as  to  the 
identity  of  the  person  on  trial  with  the  person  who  committed  the  crime. ^- 

d.  Force  or  Fear.^^    While  the  evidence  must  show  that  the  taking  was 


108,  97  S.  W.  879;  State  Davis,  186  Mo. 
533,  85  S.  W.  354;  State  r.  Swislier,  186 
Mo.  1,  84  S.  W.  911;  State  v.  Alexander, 
184  Mo.  266,  83  S.  W.  753;  State  i'.  Rowland, 
174  Mo.  373,  74  S.  W.  622;  State  Tate, 
156  Mo.  119,  56  S.  W.  1099;  State  v. 
Tate,  145  Mo.  667,  47  S.  W.  792;  State  f. 
Moore,  106  Mo.  480,  17  S.  W.  658. 

Montana. —  State  i\  Roacli,  11  Mont.  227, 
28  Pac.  260;  State  v.  Sullivan,  9  Mont.  174, 
22  Pac.  1088. 

Nebraska. —  Walbridge  v.  State,  13  Nebr. 
236,  13  N.  W.  209,  where  the  only  evidence 
connecting  defendant  with  the  crime  was  that 
it  was  committed  at  his  house,  at  night,  by 
several  persons  with  whom  he  was  on  inti- 
mate terms,  and  that,  although  denied  credit 
for  a  trifling  sum  the  day  before  the  robbery, 
he  had  paid  a  bill  of  twenty-five  dollars  the 
next  day. 

Neio  York. —  People  v.  McKenna,  118  N,  Y. 
App.  Div.  766,  103  N.  Y.  Suppl.  870;  People 

I.  O'Neil,  6  N.  Y.  Cr.  226,  4  N.  Y.  Suppl. 
410. 

North  Carolina. —  State  v.  Leach,  119  N.  C. 
828,  25  S.  E.  858. 

0/tio.— McNeal  v.  State,  11  Ohio  Dec.  (Re- 
print) 782,  29  Cine.  L.  Bui.  185. 

South  Dakota. —  State  v.  Shields,  13  S.  D. 
464,  83  K  W.  559. 

Texas.— Tahor  v.  State,  52  Tex.  Cr.  387, 
107  S.  W.  1116;  Reyes  v.  State,  ( Cr.  App. 
1907)  102  S.  W.  1156;  Glenn  v.  State,  49 
Tex.  Cr.  349,  92  S.  W.  806;  Gables  v.  State, 
(Cr.  App.  1901)  68  S.  W.  288;  Brooks  v. 
State,  (Cr.  App.  1896)  37  S.  W.  739;  Rogers 
V.  State,  32  Tex.  Cr.  447,  24  S.  W.  282;  Odle 
V.  State,  13  Tex.  App.  612. 

Virginia. —  Wheeler  v.  Com.,  86  Va.  658,  10 
S.  E.  924. 

Washinqton. —  State  v.  Jamieson,  45  Wash. 
314,  88  Pac.  214. 

See  42  Cent.  Dig.  tit.  "Robbery,"  §  32. 

Robbery  aggravated  by  wounding. —  An  in- 
dictment under  Mass.  Rev.  St.  c.  125,  §  13, 
which  alleges  that  defendant  robbed  A  and 
struck  and  wounded  him,  is  not  proved,  as  to 
the  wounding,  by  evidence  that  defendant 
made  a  slight  scratch  on  A's  face  by  ruptur- 
ing the  cuticle  only.  Com.  v.  Gallagher,  6 
Mete.  (Mass.)  565. 

79.  Intent  as  element  of  offense  see  supra, 

II,  A. 

80.  Coles  V.  State,  23  Ohio  Cir.  Ct.  313; 
Denman  v.  State,  (Tex.  Cr.  App.  1898)  47 
S.  W.  366. 

81.  Cait/orma.— People  v.  Hite,  135  Cal. 
76,  67  Pac.  57. 

Illinois.— RowsiYd  v.  People,  193  111.  615,  01 
N.  E.  1016. 

Missouri.— Stsitc  v.  Carroll,  160  INlo.  368, 
60  S.  W.  1087,  where  the  defense  was  that 
[114] 


the  money  taken  was  due  for  drinks,  but  the 
evidence  showed  that  defendant  stealthily  ap- 
proached the  customer  and  forcibly  took'more 
than  the  amount  claimed  to  be  due,  and  then 
tried  to  escape  from  a  policeman  who  wit- 
nessed the  act,  and  made  no  explanation 
when  arrested. 

New  York. —  Hope  v.  People.  83  X.  Y.  418, 
38  Am.  Rep.  460. 

Texas.—  Tones  r.  State,  48  Tex.  Cr.  3G3,  88 
S.  W.  217,  122  Am.  St.  Rep.  759,  1  L.  R.  A. 
N.  S.  1024. 

See  42  Cent.  Dig.  tit.  "  Robbery,"  §  33.  . 

Defendant's  declarations  of  another  pur- 
pose, made  immediately  before  the  robbery, 
are  not  conclusive.  People  v.  Woodv,  48  Cal. 
80. 

82.  Arkansas. —  James  v.  State,  (1902)  68 
S.  W.  247. 

California. —  People  v.  Kellv,  146  Cal.  119. 
79  Pac.  846;  People  r.  Cappola,  (1899)  56 
Pac.  248;  People  v.  Castile,  3  Cal.  App.  485, 
86  Pac.  745. 

Georgia. —  Usom  v.  State,  97  Ga.  194.  22 
S.  E.  399. 

Illinois. —  Schroeder  v.  People.  196  111.  211, 
63  N.  E.  678;  Ogden  v.  People.  134  111.  599. 
25  N.  E.  755. 

loiva.— State  v.  Brafford,  121  Iowa  115.  96 
N.  W.  710;  State  v.  Reasbv,  100  Iowa  231.  69 
N.  W.  451;  State  r.  Callahan,  96  Iowa  304, 
65  N.  W.  150 ;  State  v.  Sipult,  81  Iowa  40.  46  • 
N.  W.  748. 

Minnesota. —  State  r.  Blanchard.  SS  Minn. 
82,  92  N.  W.  504. 

Missouri. —  State  r.  Rowland.  174  Mo.  373, 
74  S.  W.  622. 

Nebraska. —  Keating  v.  Slate,  67  Xebr.  560, 
93  N.  W.  980. 

New  Yor/v.— People  r.  Stack.  41  X'.  Y.  App. 
Div  54S,  58  N.  Y.  Suppl.  691;  People  r. 
Flanagan,  22  N.  Y.  App.  Div.  516,  48  X.  Y. 
Suppl.  241  [affirmed  in  158  X.  Y.  722.  53 
N.  E.  1129]. 

7'ea;as.— Carson  r.  State.  (Cr.  App.  1S93) 
24  S.  W.  643. 

Washiugf on.— State  r.  Fair,  Wash.  127, 
76  Pac.  731,  102  Am.  St.  Kop.  S97. 

See  42  Cent.  Dig.  tit.  "Robbery."  §  34. 

Insufficient  evidence  of  identity. —  Whore 
the  only  oviilence  connooting  iliM'cmlant  wiih 
the  crime  is  the  opinion  of  tlu-  person  robW 
that  defendant  was  of  the  form  nnd  si/.o  of 
one  of  his  assailants,  and  the  fact  that  ho  as- 
sociatod  nuu'li  with  one  of  those  oonvictcd.  de* 
fondant  should  bo  acquit lo.l.  Slato  r.  Canip- 
boll.  (ii)  Iowa  55(),  29  X.  W.  601. 

Witness  need  not  positively  identify. — 
State  r.  Lucas.  57  bnva  501.  10  N.  \V. 
868.  ^  ^ 

83.  Force  or  fear  as  clement  of  onensc  soo 

supra,  11,  D. 
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accomplished  by  violence  or  by  putting  in  fear/^  it  is  not  necessary  that  there 
be  proof  of  actual  fear,  as  fear  may  be  presumed  where  there  is  just  cause 
for  it.^^ 

e.  Ownership  and  Value  of  Property.  Where  defendant  makes  no  claim  of 
right,  the  fact  that  the  property  taken  was  in  the  possession  of  the  prosecuting 
witness  is  sufficient  evidence  of  ownership. Testimony  that  the  articles  taken 
were  articles  which  the  person  robbed  "had  purchased/'  is  sufficient  evidence 
of  value. 

E.  Trial  —  l.  Province  of  Court  and  Jury.  All  controverted  questions  of 
fact  must  be  left  to  the  jury.^^ 

2.  Instructions.  The  court's  instructions  should  clearly  apprise  the  jury  of 
every  essential  element  of  the  offense;     therefore  the  jury  should  be  instructed 


84.  Stevens  State,  19  Nehr.  647,  28  N.  W. 
304.    See  also  supra,  II,  D. 

Evidence  sufficient  to  show  violence  see 
State  V.  Duffy,  124  Iowa  705,  100  N.  W. 
796;  Blanton  v.  Com.,  58  S.  W.  422,  22  Ky. 
L.  Rep.  515;  People  v.  McElroy,  14  N.  Y. 
Suppl.  203;  State  h\  Parsons,  44  Wash.  299, 
87  Pac.  349,  7  L.  R.  A.  N.  S.  566. 

Evidence  sufi&cient  to  show  fear  see  Wil- 
liams V.  State,  51  Nebr.  711,  71  N.  W.  729; 
MeCormick  v.  State,  26  Tex.  App.  678,  9 
S.  W.  277. 

85.  State  v.  Kennedy,  154  Mo.  268,  55  S.  W. 
293;  State  v.  Lamb,  141  Mo.  298,  42  S.  W. 
827;  State  v.  Lawler,  130  Mo.  366,  32  S.  W. 
979,  51  Am.  St.  Rep.  575;  Trimble  r.  State, 
61  Nebr.  604,  85  N.  W.  844;  Tones  v.  State, 
48  Tex.  Cr.  363,  88  S.  W.  217,  122  Am.  St. 
Rep.  759,  1  L.  R.  A.  K  S.  1024. 

86.  People  v.  Nelson,  56  Cal.  77;  Howard 
V.  People,  193  111.  615,  61  N.  E.  1016;  Bow  r. 
People,  100  111.  438,  43  N.  E.  593;  State  v. 
Hobgood,  46  La.  Ann.  855,  15  So.  406;  State 
V.  Howard,  30  Mont.  518,  77  Pac.  50.  See 
also  supra,  III,  D,  1. 

87.  James  v.  State,  53  Ala.  380. 

The  value  of  United  States  coin  need  not 
be  proved.  Barddell  v.  State,  144  Ala.  54, 
39  So.  975;  People  v.  Stevens,  141  Cal.  488, 
75  Pac.  62;  State  v.  Helvin,  65  Iowa  289,  21 
N.  W.  645;  State  v.  Hyde,  22  Wash.  551,  61 
Pac.  719.' 

88.  Trial  generally  see  Criminal  Law,  12 
Cyc.  504  et  seq. 

89.  It  is  for  the  jury  to  decide  whether 
violence  was  used  (People  r.  Church,  116  Cal. 
300,  48  Pac.  125;  State  v.  Calhoun,  72  Iowa 
432,  34  N.  W.  194,  2  Am.  St.  Rep.  252;  King 
V.  Com.,  76  S.  W.  341,  25  Ky.  L.  Rep.  713; 
Thompson  v.  State,  (Tex.  Cr.  App.  1894)  26 
S.  W.  1081),  whether  defendant  (Smith  v. 
People,  39  Colo.  202,  88  Pac.  1072;  State  v. 
Sullivan,  9  Mont.  174,  22  Pac.  1088)  or  the 
property  taken  (Com.  v.  Tolliver,  119  Mass. 
312)  has  been  properly  identified,  or  whether 
the  act  was  done  with  felonious  intent  (Trip- 
lett  v.  Com.,  122  Ky.  35,  91  S.  W.  281,  28 
Ky.  L.  Rep.  974;  Hope  v.  People,  83  N.  Y. 
418,  38  Am.  Rep.  460;  Bloomer  v.  People,  1 
Abb.  Dec.  (N.  Y.)  146,  3  Keyes  9;  People  V. 
Hall,  6  Park.  Cr.  (N.  Y.)  642;  State  v.  Sowls, 
61  N.  C.  151). 

Inferences  from  facts. — It  is  not  the  judge's 
duty  to  point  out  what  inferences  may  or 
should  be  drawn  from  particular  facts  in 
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evidence.  Haley  v.  State,  49  Ark.  147,  4 
S.  W.  746. 

90.  Geor(7ia.— Grant  r.  State,  125  Ga.  259, 
54  S.  E.  191;  Clay  v.  State,  122  Ga.  136,  50 
S.  E.  56. 

Iowa. —  State  v.  Atkins,  122  Iowa  161,  97 
N.  W.  996. 

Missouri. —  State  r.  Alexander,  184  Mo.  266, 
83  S.  W.  753. 

Oklahoma.— Axhelm  v.  U.  S.,  9  Okla.  321, 
60  Pac.  98. 

Tennessee. —  Miller  v.  State,  12  Lea  223. 

Texas. —  See  Burnsides  v.  State,  51  Tex.  Cr. 
399,  102  S.  W.  118. 

West  Virginia. —  State  v.  McCoy,  (1907) 

59  S.  E.  758. 

See  42  Cent.  Dig.  tit.  "Robbery,"  §  38. 

Assuming  truth  of  matters  in  issue. —  A 
charge  is  erroneous  which  assumes  the  truth 
of  matters  of  fact  in  controversy.  State  v. 
Bailej^  54  Iowa  414,  6  N.  W.  589;  Bradshaw 
r.  State,  44  Tex.  Cr.  222,  70  S.  W.  215;  Hous- 
ton V.  Com.,  87  Va.  257,  12  S.  E.  385. 

Definition  of  crime. — On  a  trial  for  robbery, 
it  is  sufficient  for  the  court,  in  defining  rob- 
bery, to  give  the  statutory  definition  of  the 
crime.  People  v.  White,  5  Cal.  App.  329,  90 
Pac.  471. 

Defendant's  possession  of  stolen  property. — 

The  court  may  properly  give  instructions  rela- 
tive to  the  effect  as  evidence  of  the  defend- 
ant's unexplained  possession  of  the  property 
taken  when  the  robbery  was  committed  (Peo- 
ple r.  Wilson,  135  Cal.  331,  67  Pac.  322; 
People  V.  Hallam,  6  Cal.  App.  331,  92  Pac. 
190;  State  v.  Harris,  97  Iowa  407,  66  N.  W. 
728;  Ford  v.  State,  41  Tex.  Cr.  1,  51  S.  W. 
935,  53  S.  W.  869.  But  see  Tabor  v.  State,  52 
Tex.  Cr.  387,  107  S.  W.  1116),  but  the  weight 
as  evidence  of  such  possession  must  be  left 
to  the  jury  (State  V.  Sullivan,  9  Mont.  174, 
22  Pac.  1088). 

A  request  to  charge  should  be  refused,  al- 
though correct  in  the  abstract,  if  there  is  no 
evidence  in  the  case  on  which  to  base  it. 

Arkansas. —  Haley  v.  State,  49  Ark.  147,  4 
S.  W.  746. 

California. —  People  v.  Modina,  146  Cal. 
142,  79  Pac.  842. 

Georgia. —  Ferguson  v.  State,  32  Ga.  658. 
Missouri. —  State  v.  McLain,  159  Mo.  340, 

60  S.  W.  736. 

North  Carolina. —  State  v.  Graham,  133 
N.  C.  645,  45  S.  E.  514. 

See  42  Cent.  Dig.  tit.  ''Robbery,^'  §  39. 


BOBBERY 


[34  Cye.]  1811 


as  to  the  necessity  for  a  taking  by  force  or  fear/^  from  the  person  with  a  felo- 
nious intent. '-^^  Instructions  should  be  given  as  to  any  offense  of  a  lower  grade 
necessarily  included  within  the  crime  charged.^* 

3.  Verdict.  On  a  trial  for  robbery,  a  general  verdict  is  sufficient  to  convict 
of  the  highest  offense  charged  in  the  indictment. 


Compare  Bovd  v.  State,  153  Ala.  41,  45 
So.  591. 

Construction  as  a  whole. —  In  determining 
whether  the  court  erred  in  charging  the  jury, 
all  the  instructions  are  to  be  taken  together 
and  read  as  a  whole.  People  v.  Etting,  99 
Cal.  577,  34  Pac.  237;  State  i\  Bateman,  196 
Mo.  35,  95  S.  W.  413;  State  v.  Rodgers,  21 
Mont.  143,  53  Pac.  97. 

An  inaccurate  instruction  furnishes  no 
ground  for  reversal,  where  it  could  not  have 
been  prejudicial.  State  v.  Davis,  186  Mo. 
633,  85  S.  W.  354. 

91.  State  V.  Miller,  83  Iowa  291,  49  N.  W. 
90;  State  V.  Johnson,  26  Mont.  9,  66  Pac. 
290.  See  also  supra,  II,  D.  And  see  Carter 
V.  State,  3  Ga.  App.  477,  60  S.  E.  216,  holding 
that  as  on  an  indictment  charging  robbery  by 
force  and  intimidation  a  verdict  can  be  found 
for  both  grades  of  the  crime,  or  for  either  as 
may  be  shown  by  the  evidence,  a  charge  to 
that  effect  is  not  erroneous. 

Degree  of  force.—  In  a  prosecution  for  rob- 
bery it  was  proper  to  charge  that  the  degree 
of  force  used  was  immaterial  so  long  as  it 
was  sufficient  to  compel  prosecutor  to  part 
with  his  property.  State  v.  Parsons,  44  Wash. 
299,  87  Pac.  349,  7  L.  R.  A.  N.  S.  566. 

92.  People  v.  Stevens,  141  Cal.  488,  75  Pac. 
62;  State  v,  Davidson,  38  Mo.  374.  See  also 
supra,  II,  C. 

93.  G^eorc/m.— Sledge  v.  State,  99  Ga.  684, 
26  S.  E.  756. 

Illinois.—  Turley  v.  People,  188  111.  628,  59 
N.  E.  506. 

Missouri. —  State  v.  Graves,  185  Mo.  713, 
84  S.  W.  904;  State  v.  Brown,  104  Mo.  365, 
16  S.  W.  406. 

Montana.— ^i2iiQ  v.  Oliver,  20  Mont.  318,  50 
Pac.  1018. 

'North  Dakota. —  State  v.  Fordham,  13  N.  D. 
494,  101  N.  W.  888. 

Texas.—  Bollen  v.  State,  48  Tex.  Cr.  70,  86 
S.  W.  1025;  Smith  v.  State,  (Cr.  App.  1904) 
81  S.  W.  712. 

West  Virginia.—  State  v.  McCoy,  63  W.  Va. 
69,  59  S.  E.  758. 

See  42  Cent.  Dig.  tit.  "Robbery,"  §  38; 
and  supra,  II,  A. 

Use  of  word  "  felonious." —  If  the  element 
of  felonious  intent  is  sufficiently  expressed 
otherwise,  it  is  unnecessary  to  use  the  wor^ 
"felonious"  or  to  define  it.  State  v.  Spray, 
174  Mo.  569,  74  S.  W.  846;  State  v.  Rowland, 
174  Mo.  373,  74  S.  W.  622.  A  failure  to  in- 
struct on  the  intent  with  which  proi)orly  was 
taken  is  not  cured  by  the  use  of  the  words, 
"wilfully,  feloniously  and  violently,"  in  de- 
scribing tlie  taking.  State  v.  McLain,  159  Mo. 
340,  60  S.  W.  736. 

Charge  as  to  intent. —  An  instruction,  on  a 
trial  for  robbery,  that  if  accused  by  the  use 
of  force  and  violence  on  the  person  of  the 
prosecutrix,  or  by  putting  her  in  fear,  com- 


pelled her  against  her  will  to  deliver  to  him 
her  personal  property,  and  that  accused  took 
and  received  the  same  by  such  means,  he  was 
guilty  of  robbery,  although  he  may  have  at- 
tacked the  prosecutrix  for  some  other  purpose, 
is  not  open  to  the  objection  that  it  advised 
the  jury  that  the  intent  to  take  the  property 
was  not  necessary  to  constitute  the  crime. 
People  V.  White,  5  Cal.  App.  329,  90  Pac.  471. 

Facts  establishing  intent. —  It  is  not  the 
province  of  the  court  to  instruct  the  jury 
what  facts  would  have  established  an  intent 
on  the  part  of  defendant  to  commit  a  rob- 
bery. State  V.  West,  157  Mo.  309,  57  S.  W. 
1071. 

94.  People  v.  Robinson,  65  Cal.  136,  3  Pac. 
607;  Duffy  v.  State,  154  Ind.  250,  56  X.  E. 
209;  State  v.  Duffy,  124  Iowa  705,  100  X.  W. 
796;  Richards  v.  Com.,  67  S.  W.  818,  24  Ky. 
L.  Rep.  14. 

The  rule  of  the  text  does  not  apply  where 
the  evidence  establishes  that  accused  was 
guilty  of  robbery,  or  was  not  guilty  of  any 
offense. 

G alif or ni a. -Veo^le  v.  O'Brien,  88  Cal.  483. 
26  Pac.  362. 

/owa.— State  v.  Stanlev,  109  Iowa  142,  SO 
N.  W\  228. 

Kansas. —  State  v.  Clough,  70  Kan.  510,  70 
Pac.  117. 

Missouri.—  State  v.  Coffee,  158  Mo.  56S,  59 
S.  W.  964;  State  v.  Brown,  104  Mo.  365, 
16  S.  W.  406.  See  also  State  r.  Whalen,  148 
Mo.  286,  49  S.  W.  989,  holding  that  an  in- 
struction as  to  petit  larceny  need  not  be 
given  in  a  prosecution  for  robbery  committed 
by  seizing  prosecutrix  and  dragging  her  into 
an  alley,  where  one  person  wrenched  her 
pocket-book  from  her,  the  only  defense  being 
an  alibi. 

North  Carolina. —  State  r.  Nicholson.  124 
N.  C.  820,  32  S.  E,  813. 

Texas. —  Long  r.  State,  47  Tex.  Civ.  App. 
296,  83  S.  W.  384. 

See  42  Cent.  Dig.  tit.  "Robbery,"  §  39. 

95.  If  the  jury  find  that  defendant  is  only 
guilty  of  the  included  offense  of  larceny,  they 
should  so  state.  People  r.  Gilbert.  60  Cal. 
108;  State  v.  Clough,  70  Kan.  510,  70  Pac. 
117;  State  v.  Steptoe,  65  Mo.  640  [afjrniiiug 
1  Mo.  A]>p.  19].  See  also  Harris  r.  State,  1 
Ga.  Api).  136,  57  S.  E.  937. 

Responsiveness  to  indictment. —  A  verdict 
that  the  jury  find  defendant  "  guilty  of  rob- 
bery and  assess  his  punishment  at  confine- 
nuuit  in  the  penitentiary  for  life  "  is  respon- 
sive to  an  indictment  charging  simple  rob- 
berv  and  robberv  with  a  deadly  weapon. 
Tabor  r.  State,  52  Tex.  Cr.  3S7,  107  S.  W. 
1111). 

Special  verdict  omitting  intent. —  Upon  an 
indictment  for  rolibery,  a  special  verdict 
which  finds  acts  of  violence,  but  does  not 
find  with  what  intent  they  were  conunittcd, 
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4.  Punishment.    The  punishment  for  robbery  is  fixed  by  statute. 

F.  Review.^'^  An  appellate  court  will  not  interfere  with  a  conviction  obtained 
before  a  trial  court  where  the  error  complained  of  could  not  have  been  prejudicial 
to  defendant. 

IV.  Attempts  and  Assaults 'With  Intent  to  Rob. 

A.  In  General.  In  many  jurisdictions,  statutes  have  been  enacted  pro- 
viding for  the  punishment  of  assaults  with  intent  to  rob.^^ 

B.  Elements  of  Offense.  The  crime  of  assault  with  intent  to  rob  may  be 
committed  by  intimidation  as  well  as  by  actual  force,  and  proof  of  actual  ability 
to  inflict  the  injury  threatened  is  not  necessarily  essential.^ 

C.  Indictment  or  Information  —  l.  In  General.  An  indictment  or 
information  for  assault  with  intent  to  rob  must  allege  every  fact  and  circumstance 


is  imperfect,  and  there  must  be  a  new  trial. 
State  V.  Curtis,  71  N.  C.  56,  See  also  Rex  v. 
Edmonstone,  13  Can.  Cr.  Cas.  125. 

96.  See  the  statutes  of  the  several  states. 
At  common  law,  robbery  was  considered  as 

one  of  the  most  enormous  of  felonies,  and  it 
was  excluded  by  early  English  statutes  from 
the  benefit  of  the  clergy.  4  Blackstone  Comm. 
243 ;  3  Chittv  Cr.  L.  806.  See  also  U.  S.  v. 
Evans,  28  App.  Cas.  (D.  C.)  264. 

Excessive  punishment. —  A  sentence  of 
twelve  years  is  not  excessive,  the  maximum 
being  twenty.  State  r.  Lucas,  57  Iowa  501, 
10  N.  W.  868.  Nor  is  a  sentence  of  seventeen 
years  where  defendant  used  a  revolver  and 
threatened  to  kill  prosecuting  witness.  State 
i\  Brafford,  121  Iowa  115,  96  N.  W.  710. 
Where  defendants  robbed  one  of  three  thou- 
sand five  hundred  dollars  and  there  was  rea- 
son to  believe  that  they  were  habitual  crimi- 
nals, a  sentence  of  twenty-five  years  was  held 
to  be  proper.  State  r.  Levy,  126  Mo.  554,  29 
S.  W.  703.  A  sentence  of  twelve  years  is  not 
excessive  where  defendant  placed  a  knife  at 
his  victim's  throat  and  robbed  him.  Bennett 
i-.  State,  (Tex.  Cr.  App.  1894)  27  S.  W.  135. 

A  statute  providing  a  special  punishment 
for  robbery  committed  in  certain  places  will 
not  be  construed  to  repeal  an  existing  statute 
as  to  robbery  generally.  Smith  f.  Territory, 
4  Ariz.  95,  78  Pac.  1035. 

For  the  construction  of  particular  statutes 
relative  to  the  punishment  of  robbery  see  the 
following  cases : 

California. —  People  v.  Burns,  138  Cal.  159, 
69  Pac.  16,  70  Pac.  1087. 

Massachusetts. —  Evans  v.  Com.,  3  Mete. 
453. 

Nebraska. —  Buckley  v.  State,  79  Nebr.  86, 
112  N.  W.  283. 

Oklahoma. —  Slover  v.  Territory,  5  Okla. 
506,  49  Pac.  1009. 

Virginia. —  Houston  v.  Com,,  87  Va.  257, 
12  S.  E.  385, 

See  42  Cent.  Dig.  tit.  "Robbery,"  §  43. 

97.  Review  generally  see  Criminal  Law, 
12  Cyc.  792. 

98.  People  v.  Clary,  72  Cal.  59,  13  Pac.  77; 
State  V.  Durbin,  22  La.  Ann.  154;  Ford  v. 
State,  41  Tex.  Cr.  1,  51  S.  W.  935,  53  S.  W. 
869 ;  Green  v.  State,  32  Tex,  Cr.  298,  22  S.  W. 
1094. 

Record  on  appeal. —  A  reviewing  court  will 
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not  grant  a  new  trial  because  of  alleged  error 
in  the  charge,  where  the  evidence  given,  which 
is  not  before  the  reviewing  court,  may  have 
justified  the  charge.  White  v.  State,  (Tex. 
Cr.  App.  1899)  53  S.  W.  631. 

99,  See  the  statutes  of  the  several  states. 
See  also  the  following  cases: 

California. —  People  v.  Burns,  138  Cal.  159, 
69  Pac.  16,  70  Pac.  1087,  60  L.  R.  A.  270. 

G'corryia.— Erwin  v.  State,  117  Ga.  296,  43 
S.  E,  719. 

Illinois.— Y^qWj  v.  People,  132  111.  363,  24 
JsT  E.  56, 

Massachusetts. —  Com,  v.  Martin,  17  Mass. 
359. 

Michigan. —  People  v.  Scofield,  142  Mich. 
221,  105  N.  W.  610. 

Texas. —  Robinson  v.  State,  11  Tex.  App. 
309. 

See  42  Cent.  Dig.  tit.  "  Robbery,"  §  12. 

1,  McNamara  v.  People,  24  Colo.  61,  48 
Pac,  541,  See  also  Hamilton  v.  State,  36  Ind, 
280,  10  Am.  Rep.  22,  holding  that  where  the 
charge  is  an  assault  with  intent  to  rob  of  a 
certain  sum  of  money,  it  is  no  defense  that 
the  party  assaulted  had  no  money  on  his  per- 
son at  that  time. 

As  to  present  ability  to  commit  assault 
generally  see  Assault  and  Battery,  3  Cyc. 
1025. 

Assault  on  person  intended  to  be  robbed. — 

It  must  be  proved  that  the  assault  was  made 
on  the  person  intended  to  be  robbed.  Rex  v. 
Thomas,  East  P.  C.  417,  Leach  C,  C,  372. 
And  see  Rex  v.  Trusty,  East  P.  C.  418. 

Dangerous  weapon. — To  constitute  the  crime 
of  assault  with  intent  to  rob  being  armed 
with  a  dangerous  weapon,  it  must  be  shown 
that  accused  was  armed  with  a  dangerous 
weapon  which  is  done  when  the  state  proves 
that  a  revolver  was  pointed  at  the  prosecutor 
within  shooting  distance,  with  a  threat  or 
other  words  indicating  intention  to  fire  and 
the  prosecutor  did  not  know  that  the  weapon 
was  not  loaded.  Lipscomb  v.  State,  130  Wis. 
238,  109  N.  W,  986. 

Intent, —  The  felonious  intent  to  steal  is  an 
essential  ingredient.  Taylor  v.  Com.,  3  Bush 
(Ky,)  508;  Latimer  v.  State,  55  Nebr,  609, 
76  N.  W,  207,  70  Am,  St,  Rep,  403 ;  State  v. 
Glovery,  10  Nev,  24, 

Violence,  in  order  to  constitute  the  crime, 
must  not  be  subsequent  to  the  attempt  to 
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that  is  necessary  to  constitute  the  offense.^  The  same  particularity  is  not  required 
in  cliarging  attempted  acts  as  is  required  in  charging  the  completed  crime.^ 

2.  Variance.  The  allegations  in  the  indictment  must  be  supported  by 
proof. 

D.  Evidence.  Evidence  is  inadmissible  to  show  that  the  person  assaulted 
had  no  money,  unless  it  be  shown  that  defendant  knew  that  fact.^ 

E.  Instructions.  An  instruction  is  erroneous  which  omits  the  element  of 
felonious  intent.^ 


take  the  property.  Hanson  r.  State,  43  Ohio 
St.  376,  1  N.  E.*  136. 

2.  Illinois. —  Conolly  v.  People,  4  111.  474. 
loiua. —  State  v.  Callahan,  96  Iowa  304,  65 

N.  W.  150. 

Maryland. —  Hollohan  v.  State,  32  Md.  399. 

Massachusetts. —  Com.  i\  Codv,  165  Mass. 
133,  42  N.  E.  575;  Com.  v.  Mowrv,  11  Allen 
20. 

South  Dakota.— Stsite  v.  Shields,  13  S.  D. 
464,  83  N.  W.  559. 

Texas. —  Adams  v.  State.  (Cr.  App.  1901) 
62  S.  W.  1059;  Clark  i\  State,  41  Tex.  Cr. 
641,  56  S.  W.  621. 

Washington. —  State  v.  Fenton,  30  Wash. 
325,  70  Pac.  741 ;  State  v.  Costello,  29  Wash. 
366,  69  Pac.  1099. 

Wisconsin. —  See  Lipscomb  v.  State,  130 
Wis.  238,  109  N.  W.  986. 

England.— Reg.  v.  Huxlev,  C.  &  M.  596,  41 
E.  C.  L.  324. 

See  42  Cent.  Dig.  tit.  "Robbery,"  §  25. 

"Attempt  "  includes  "  intent." —  An  indict- 
ment charging  that  defendant  did  make  an 
assault  upon  one,  and,  by  putting  him  in 
fear  of  life,  did  "  attempt "  to  fraudulent!}'- 
take  certain  property  from  his  person,  suffi- 
ciently charges  an  assault  with  intent  to 
commit  robbery.  Runnells  v.  State,  34  Tex. 
Cr.  431,  30  S.  W.  1065;  Atkinson  v.  State,  34 
Tex.  Cr.  424,  30  S.  W.  1064. 

Words  of  statute. —  It  is  not  necessary  to 
use  the  words  of  the  statute,  if  others  of  like 
import  are  used.  Corneille  v.  State,  16  Ind. 
232;  State  v.  Bohn,  19  Wash.  36,  52  Pac. 
325. 

3.  Traver  v.  State,  72  Ark.  524,  81  S.  W. 
615. 

Description  of  property.—  II  is  not  neces- 
sary to  describe  the  particular  property  which 
the  defendant  intended  to  take. 

Indiana. — 'Dickinson  v.  State,  70  Ind.  247. 

Kansas. —  State  v.  Roberts,  67  Kan.  631, 
73  Pac.  905. 

Kentucky. —  Taylor  v.  Com.,  3  Bush  508. 

Mississippi. — Grogan  r.  State,  63  Miss.  147. 

Texas.— Grumes  v.  State,  28  Tex.  App.  516, 
13  S.  W.  868,  10  Am.  St.  Rep.  853. 

See  42  Cent.  Dig.  tit.  "  Robbery."  §  25. 

Ownership  of  property. — An  indictnuMit  un- 
der Oreg.  Cr.  Code,  533,  "  for  assault  and 
robbery,  being  armed  with  a  dangerous 
weapon,"  need  not  allege  tlia.t  the  money 
taken  from  the  ]hm-sou  assauKcMl  was  his 
property  and  not  the  ])r<)])(M  tv  of  the  accused. 
State  r*  Dilloy,  15  Oreg.  70,  13  Pac.  648. 

Value  of  property. —  It  is  not  necessary  to 
allege  the  value  of  the  property.  Buntin  r. 
State,  68  Tiul.  38. 

Elements  of  intended  offense. —  It  is  not 
necessary  to  give  the  constituent  elements  of 


the  offense  intended  to  be  committed.  Dicker- 
son  V.  Com.,  2  Bush  (Ky.)  1;  Hollohan  v. 
State,  32  Md.  399;  Morris  v.  State,  13  Tex. 
App.  65. 

4.  Erwin  i".  State,  117  Ga.  296,  43  S.  E. 
719.  In  this  case  the  indictment  charged  the 
accused  with  assault  with  intent  to  rob,  in 
that  he  made  an  assault  on  the  person  of  H, 
and  by  menaces  in  a  forcible  manner  de- 
manded money  of  H,  with  intent  to  commit  a 
robbery.  It  was  held  that  a  verdict  of  guilty 
was  unwarranted,  where  there  was  no  evi- 
dence that  he  made  a  demand  of  H  for  his 
money  by  menaces,  although  he  may  have 
committed  tlie  offense  in  some  other  wav. 

5.  Angley  v.  State,  35  Tex.  Cr.  427,  34 
S.  W.  116. 

Burden  of  proof. —  Where,  on  a  trial  for  an 
assault  with  intent  to  rob,  being  armed  witli 
a  dangerous  weapon,  the ^ state  proves  that  a 
revolver  was  pointed  at  the  prosecutor  within 
shooting  distance  with  a  threat  to  fire,  and 
prosecutor  did  not  know  that  the  revolver 
was  not  loaded,  or  if  accuse'd  admits  the  act 
of  pointing  a  revolver  at  prosecutor,  it  de- 
volves on  accused  to  show  that  the  weapon 
was  not  loaded  to  meet  the  presimiption  that 
the  revolver  was  loaded.  Lipscomb  r.  State. 
130  Wis.  238,  109  N.  W.  986. 

Evidence  sufficient  to  sustain  a  conviction 
see  State  r.  Roberts,  67  Kan.  631.  73  Pac. 
905;  Burns  v.  State,  (Tex.  Cr.  App.  1902) 
70  S.  W.  24;  Lipscomb  v.  State,  130  Wis.  238. 
109  N.  W.  986. 

Evidence  insufficient  to  sustain  a  convic- 
tion see  Garrity  v.  People,  70  111.  83;  State 
r.  Tate,  145  Mo.  667,  47  S.  W.  792;  Sanders 
r.  State,  53  Tex.  Cr.  613.  Ill  S.  W.  157; 
Reg.  r.  Birch,  2  C.  K.  193,  2  Cox  C.  C.  22, 
1  Den.  C.  C.  185.  61  E.  C.  L.  193. 

6.  Axhelm  r.  U.  S.,  9  Okla.  321,  60  Pac.  08. 
Dangerous  weapon. — An  instruction  on  a 

trial  for  an  assault  with  intent  to  rob  being 
armed  with  a  dangerous  weapon,  that  if  tlio 
revolver,  as  used  by  accused,  was  the  moans 
by  which  prosecutor  was  compelled  to  submit 
to  the  robbery,  the  revolver  was  shown  to  bo 
a  dangerous  woa])on;  was  erroneous  in  tho 
iibsonce  of  direct  i)roof  that  the  revolver  was 
loaded,  and  the  jury  should  have  lu^n  told 
what  facts  will  justify  thorn  in  linding  that 
the  revolver  was  a  dangerous  weapon.  Lips- 
comb V.  State,  130  Wis.  238,  109  X.  W. 
986. 

Simple  assault. —  Cn  a  prosecution  for  as- 
sault witli  intent  to  commit  robbery,  there 
being  no  evidence  of  assault  except  in  con- 
nection with  tho  attempt  to  commit  robbery, 
no  instriiolion  as  to  simple  assault  nood  be 
given.  People  r-  Fitts,  4  Cal.  App.  432.  01 
Pac.  536. 

[IV,  El 


1814:    [34Cye.]    ROCHESTER  TONIG  —  ROLLING  GREDIT 


Rochester  tonic,  a  beverage  known  to  the  manufacturers  as  lager  beer/' 
which  contained  a  less  per  cent,  of  alcohol  than  contained  in  ordinary  beer  —  the 
second  brew  or  draw  of  the  beer.^ 

Rock.  The  stratum  or  formation  of  stone  or  other  fixed  hard  material  under- 
lying and  supporting  the  loose  material  of  which  the  surface  of  the  earth  is  ordi- 
narily composed;  ^  the  stony  matter  which  constitutes  the  earth's  crust  as  dis- 
tinguished from  clay,  gravel,  sand,  peat,  etc. ;  ^  a  mass  of  material  matter  composed 
of  one  or  more,  usually  of  several,  kinds  of  minerals,  having  as  a  rule  no  definite 
external  form,  and  liable  to  vary  considerably  in  chemical  composition;  *  tech- 
nically, a  mixture  of  mineral  substances,  except  when  it  is  one  species,  in  a  bed 
or  mass;  ^  a  large  concrete  mass  of  stony  material.® 

Rock  excavation.  The  ternl  is  said  to  mean  the  excavation  of  all  the 
diverse  qualities  of  what  was  properly  called  rock  encountered  in  the  progress 
of  the  work."^ 

Rock  oil.    Petroleum,^  g.  v. 

Rodeo  boundaries.    See  Boundaries,  5  Cyc.  941  note  3. 

ROGATIONES,    QUiESTIONES,   ET   POSITIONES    DEBENT   ESSE  SIMPLICES. 

A  maxim  meaning  "  Demands,  questions,  and  answers  ought  to  be  simple."  ^ 

ROGATIO  TESTIUM.    A  phrase  used  to  refer  to  a  formal  calling  of  witnesses 

to  bear  witness,  used  in  the  case  of  nuncupative  wills. (See,  generally,  Wills.) 
Rogatory.    See  Letters  Rogatory,  25  Cyc.  186. 

Rogue,  in  English  criminal  law,  an  idle  and  disorderly  person;  a  trickster; 
a  wandering  beggar;  a  vagrant  or  vagabond.^^  (See,  generally.  Libel  and 
Slander,  25  Cyc.  306.) 

Rogues'  gallery,  a  collection  of  photographs  of  notorious  law-breakers 
kept  at  police  headquarters.^^ 

Roisterer.  Said  to  be  derived  from  the  old  French  word  "  rusterer," 
meaning  ruffian. 

Roll.  Technically,  a  schedule  of  parchment,  w^hich  may  be  turned  up  with 
the  hand  in  the  form  of  a  pipe  or  tube,  sheet  to  sheet,  tacked  together  in  such 
manner  that  the  whole  length  might  be  wound  up  together  in  the  form  of  spiral 
rolls.^*  (Roll:  Assessment,  see  Municipal  Corporations,  28  Cyc.  1166;  Taxa-^ 
TioN.  Judgment,  see  Judgment  Roll,  23  Cyc.  622;  Judgments,  23  Cyc.  847 
Striking  From,  see  Attorney  and  Client,  4  Cyc.  905.) 

Rolling  credit,  a  mercantile  term  said  to  mean  that  where  purchases 
were  made  on  sixty  days'  time,  from  time  to  time,  under  such  credit,  the  pur- 
chaser would  not  have  the  right  to  continue  to  purchase  up  to  the  given  amount, 
unless  upon  paying  the  overdue  accounts;  but  that  the  vendee  would  have  the 


1.  U.  S.  r.  Cohn,  2  Indian  Terr.  474,  498, 
52  S.  W.  38. 

2.  Okey  v.  Moyers,  117  Iowa  514,  515,  91 
N.  W.  771. 

3.  Encyclopedic  Diet,  \_quoted  in  Chicago  v. 
Duffy,  117  111.  App.  261,  277]. 

4.  Encyclopedia  Britannica,  Vol.  X  [quoted 
in  Okev  i\  Moyers,  117  Iowa  514,  5 1 5,  91 
N.  W.  771]. 

5.  Standard  Diet,  [quoted  in  Okey  v.  Moy- 
ers,  117  Iowa  514,  515,  91  N.  W.  771]. 

6.  Webster  Diet,  [quoted,  in  Okey  v.  Moy- 
ers,  117  Iowa  514,  515,  91  N.  W.  771]. 

Includes  soapstone  see  Okey  v.  Moyers,  117 
Iowa  514,  515,  91  N.  W.  771. 

A  stone  weighing  two  pounds  cannot  prop- 
erly be  styled  a  "  rock."  State  v.  Seamons, 
1  Greene  (Iowa)  418,  420. 

7.  Drhew  v.  Altoona  City,  121  Pa.  St.  401, 
421,  15  Atl.  636,  where  it  was  used  in  a 
contract  specifying  a  particular  price  for 
"  rock  excavation." 

Applies  to  all  rock  tunnel  and  includes 


tunnel  in  mixed  earth  and  rock.  Chicago  v. 
McKechney,  205  111.  372,  452,  68  N.  E. 
954. 

8.  Century  Diet. 

Includes  kerosene  see  Buchanan  v.  Ex- 
change F.  Ins.  Co.,  61  N.  Y.  26,  29. 

9.  Morgan  Leg.  Max.  [citing  Hob.  143]. 

10.  Godfrey  v.  Smith,  73  Nebr.  756,  766, 
103  N.  W.  450. 

11.  Black  L.  Diet,  [citing  4  Blackstone 
Comm.  169]. 

12.  Century  Diet.  See  Schulman  v.  Whit- 
aker,  115  La.  628,  630,  39  So.  737,  where 
it  is  said  that  causing  the  physical  measure- 
ments and  photographs  to  be  taken  and 
placed  in  the  rogues'  gallery  is  one  of  the 
well-recognized  methods  adopted  by  all  po- 
lice  authorities  in  large  cities  for  the  pre- 
venting and  suppressing  of  crime. 

13.  State  V.  Smith,  125  N.  C.  615,  626,  34 
S.  E.  235  [citing  Century  Diet.]. 

14.  Bouvier  L.  Diet,  [quoted  in  Colman  V. 
Shattuck,  2  Hun  (N.  Y.)  497,  502]. 


ROLLING  CREDIT— ROPEWALK  [34  Cyc]  1815 


right  to  refuse  further  sales  upon  default  of  purchaser  to  pay  overdue  accounts 
promptly,  notwithstanding  the  stipulation  for  rolHng  credit,  for.  a  stipulated  time 
up  to  a  given  amount. 

Rolling  stock.    Movable  property  belonging  to  a  railroad  corporation. 
(Rolling  Stock:  Authority  of  Receiver  of  Railroad  as  to  Purchase  and  Lease  of, 
see  Railroads,  33  Cyc.  626.    Fire  Insurance  Policy  on,  see  Fire  Insurance^ 
19  Cyc.  667  note  66.    Mortgage  of,  see  Railroads,  33  Cyc.  496,  503,  528.  Situs 
of,  see  Commerce,  7  Cyc.  480.    Taxation  of,  see  Taxation.) 

Roman  catholic,    a  Christian  who  admits  the  authority  of  the  pope.^^ 
Roman  census,    a  numbering  of  the  people  with  a  valuation  of  their 
fortunes. 

Roman  law.  in  a  general  sense,  comprehends  all  the  laws  which  prevailed 
among  the  Romans,  without  regard  to  the  time  of  their  origin,  including  the 
collections  of  Justinian,  now  generally  denominated  the  civil  law.^^  (See  Civil 
Law,  7  Cyc.  156.) 

Rondo,  a  game  played  with  balls,  by  rolling  them  upon  a  billiard  table,  at 
which  the  players  bet  against  each  other,  but  not  against  the  keeper  or  exhibitor 
of  the  table,  who  receives  from  the  players  a  compensation,  or  commission  upon 
the  amount  bet  between  them,  for  the  use  of  his  table;  and  he  is  in  no  other  way 
concerned  in  the  game.^^    (See  Gaming,  20  Cyc.  887  note  62.) 

Roofing,    a  term  said  to  mean  the  material  for  a  roof.^^ 

Room,  in  its  broad  sense,  any  space  or  apartment  separated  from  others 
by  partitions;  a  single  inclosure,  separated  by  partitions  or  other  means  from 
the  other  parts  of  the  building;  space  in  a  building  marked  off  or  set  apart  by 
a  partition;  space  which  has  been  set  apart  or  appropriated  to  any  purpose.-* 
(See  Chambre,  6  Cyc.  846;  and,  generally.  Burglary,  6  Cyc.  191  note  23.) 

Root.  The  underground  portion  of  a  tree  or  plant  which  serves  to  support 
and  nourish  it.^^ 

Rope-maker.    One  who  twists  yarn  into  rope.-^ 

ROPEWALK.  A  long  low  building  or  shed  prepared  for  making  ropes,  and 
furnished  with  machinery  for  that  purpose. 


15.  Tobler  v.  Willis,  59  Tex.  80,  85. 

16.  Ohio,  etc.,  R.  Co.  v.  Weber,  96  111.  443, 
448,  where  it  is  said  to  mean  such  property 
as  in  its  ordinary  use  is  taken  from  one 
part  of  the  line  to  another,  such  as  cars, 
locomotives,  and  their  attachments  and  usual 
accompaniments. 

Term  implies  reverse  of  annexation  and  a 
permanent  fixture.  Beardsley  w  Ontario 
Bank,  31  Barb.  (N.  Y.)  619,  635. 

17.  Hale  v.  Everett,  53  N.  H.  9,  55,  16  Am. 
Eep.  82. 

18.  Williams'  Case,  3  Bland  (Md.)  186, 
246,  where  it  is  said :  "  Which,  although 
said  to  have  been  made  every  five  years,  was 
not  always  taken  at  certain  intervals;  and 
was  sometimes  omitted  altogether.  It  does 
not,  however,  appear  to  have  been,  in  fact, 
an  enumeration  of  all  the  inhabitants,  but 
was  merely  a  numbering  and  classing  of  the 
citizens  of  Rome,  and  of  the  colonial  cities." 

19.  Burrill  L.  Diet. 

20.  State  t'.  Hawkins,  15  Ark.  259.  260. 

21.  Sylvania  \\  Hilton,  123  Ca.  754,  760. 
51  S.  E.  744,  107  Am.  St.  Rep.  162,  2  L.  B.  A. 
N.  S.  483. 

22.  Crosby  \\  M()n1,!>oin(My,  108  Ala.  408, 
503,  18  So.  723,  whcve  i(  is  said  that  a  m.ro 
closet  or  any  sninll  aitariineiit  thus  .sei)a- 
rated  would  'be  inchuhHl  in  this  comprehoii- 
sive  definition  of  a  room  in  its  general 
acceptation. 


23.  State  i\  Barge,  82  Minn.  256,  260,  84 
N.  W.  911,  53  L.  R.  A.  428. 

24.  Webster  Diet,  [qiiotcd  in  Bentley  j;. 
Taylor,  81  Iowa  306,  308,  47  N.  W.  58]. 

Applies  as  truly  to  a  place  of  great  privacy 
as  to  a  place  of  public  resort.  Grom  r. 
People,  135  111.  App.  453,  456. 

Distinguished  from  "  floor "  see  Lowell  r. 
Strahan,  145  Mass.  1,  8,  12  N.  E.  401,  1 
Am.  St.  Rep.  422. 

Distinguished  from  "  house  "  sec  Hodges  r. 
State,  44  Tex.  Cr.  444,  445,  72  S.  W.  170. 

Distinguished  from  "  loft "  see  Daniels  r. 
Hudson  River  F.  Ins.  Co.,  12  Cush.  (Mass.) 
416,  427,  59  Am.  Dec.  102. 

25.  Black  L.  Diet. 

"  Roots  prepared  or  otherwise,"  in  a  policy 
exempting  them  among  other  articles.^  in- 
cludes i)inkroot  cut  up  and  prepared.  Klolt 
r.  Delaware  Ins.  Co.,  23  I'a.  St.  262,  264. 

Used  in  a  policy  of  insurance  the  term  is 
said  to  be  con  lined  to  such  roots  as  arc  per- 
ishable in  their  nature  and  does  not  include 
"  sarsaparilla."  F>ampson  r.  Gizzani,  6  Port. 
(Ala.)  123,  135,  30  Am.  Dec.  578;  Coit  r. 
Commercial  Ins.  Co..  7  Johns.  (N.  Y.)  385, 
380,  5  Am.  Dec.  282. 

26.  Wall  r.  Howard  Ins.  Co..  14  B:\vh. 
(N.  Y.)  3S3,  387.  where  "  ro]ie  making"  is 
distinguished  from  spinning  o\  the  yarn  or 
hackling  of  the  lieniji. 

27.  Centurx-  Diet. 


1816    [34  Cyc] 


ROSARY— ROVT 


Rosary.  An  article  composed  of  beads,  a  metal  chain,  and  a  cross,  the  beads 
being  fastened  on  the  chain  at  regular  intervals,  and  is  not  complete  without 
a  cross. 

Roster.  A  word  used  instead  of  register,"  and  comprehends  a  list  of  all 
military  officers,  connected  with  a  regiment,  brigade  or  division,  and  is  kept  as 
are  records  of  orders  and  official  communications. 

Rotary.  Turning  round  and  round,  as  a  wheel  on  its  axis ;  turning,  as  a 
wheel  on  its  axis.^^ 

Rotten.    Not  firm  or  trusty;  unsound;  defective;  etc.^^ 

Rough  handling,  a  term  which  as  applied  to  a  shipment  of  cattle  was 
held  to  mean  such  unreasonable  and  negligent  handling  of  the  cattle  as  was  beyond 
the  natural  and  usual  w^ay  of  handling  such  shipments.^^ 

Round.  Having  every  portion  of  the  surface  or  of  the  circumference  equally 
distant  from  the  centre ;  -spherical ;  circular.^^ 

Roundhouse.    See  Engine-House,  15  Cyc.  1049. 

Round  lot.  A  term  as  applied  in  a  contract  for  the  sale  of  grain  is  said  to 
mean  a  lot  of  five  thousand  bushels. 

Round  sum.  a  term,  which  when  used  in  an  instruction  as  to  damages,  is 
said  to  describe  a  lump  sum  in  contradistinction  from  one  that  is  the  result  of 
calculation  or  exact  computation.^^ 

Round  trip,  in  relation  to  a  sea  voyage,  a  term  said  to  mean  a  trip  from 
the  port  of  departure  to  the  same  port  on  return;  in  relation  to  transportation, 
the  performance  of  services  both  ways  over  a  route.^^ 

Round  trip  ticket.    See  Excursion  Ticket,  17  Cyc.  873. 

ROUND-UP.  In  the  custom  of  cattle  men,  a  gathering  together  of  the  cattle 
every  spring,  at  which  the  brands  are  examined,  and  the  cattle  of  the  several 
ranches  and  owners  are  separated  or    cut  out." 

Roustabout,  a  name  by  which  negro  deck  hands  on  the  steamers  plying 
the  Mississippi  river  and  its  tributaries  are  known;  a  negro  deck  hand  engaged 
on  steamboats  to  do  the  work  of  loading,  unloading,  etc.*^ 

Rout.    See  Riot,  ante,  p.  1774  text  and  note  8. 


A  deed  conveying  a  ropewalk  includes  the 
land  on  which  the  ropewalk  stood,  and  also 
such  land  in  addition  as  was  used  habitually 
and  necessarily  in  the  absence  of  the  rope- 
walk, in  the  same  way  that  under  the  de- 
scription of  a  house  or  a  mill  used  in  a 
deed  the  yard  and  curtilage  of  the  house 
and  the  millyard  will  pass.  Davis  v.  Handy, 
37  N.  H.  65,  71. 

28.  Benziger  v.  Robertson,  122  U.  S.  211, 
212,  7  S.  Ct.  1169,  30  L.  ed.  1149,  where  it 
is  said  that  they  are  used  by  Eoman  Catho- 
lics in  counting  their  prayers,  and  are  car- 
ried in  the  pocket  when  not  so  in  use,  and 
are  never  used  for  ornament. 

29.  Mathews  v.  Bowman,  25  Me.  157,  167. 

30.  Century  Diet,  [quoted  in  Kip-Arm- 
strong Co.  V.  King  Phillip  Mills,  130  Fed. 
28,  29]. 

31.  Webster  Diet,  [quoted  in  Kip-Arm- 
strong Co.  V.  King  Phillip  Mills,  130  Fed. 
28,  29]. 

A  "  rotary  tubular  steam  boiler  "  is  defined 
as  a  tubular  boiler  with  a  cylindrical 
shell  supported  by  trunnions  to  permit  revo- 
lution." Kip-Armstrong  Co.  v.  King  Phillip 
Mills,  130  Fed.  28,  29. 

32.  Webster  Diet,  [quoted  in  Haworth  v. 
Seevers  Mfg.  Co.,  87  Iowa  765,  775,  51  N.  W. 
68,  62  N.  W.  325].  See  also  Steinmetz  v. 
U.  S.  Ins.  Co.,  2  Serg.  &  R.  (Pa.)  293,  296. 


33.  Soutliern  Kansas  R.  Co.  v.  Yarborough, 
(Tex.  Civ.  App.  1908)  109  S.  W.  390,  392. 

34.  Webster  Int.  Diet. 

As  applied  to  saw  logs  the  term  is  said  to 
mean  that  their  shape  is  circular  or  inclin- 
ing to  a  circle,  and  does  not  mean  in  the 
shape  of  an  absolute  circle  —  that  every 
point  upon  the  surface  shall  be  equidistant 
from  the  center.  Bucki  v.  McKinnon,  37 
Fla.  391,  395,  20  So.  540. 

Sometimes  equivalent  to  "  large,  great,  or 
considerable."  Golden  v.  Clinton,  54  Mo. 
App.  100,  118. 

Used  in  a  deed  conveying  certain  plains, 
together  "  with  the  woodland  adjoining  to 
said  plains,  extending  four  English  miles 
round  the  said  plains  "  see  Jackson  v.  Reeves, 
3  Cai.  (N.  Y.)  293,  298. 

35.  Hammond  v.  Olmstead,  10  Fed.  223, 
226. 

36.  Times  Pub.  Co.  v.  Carlisle,  94  Fed.  762, 
771,  36  C.  C.  A.  475.  See  also  Golden  v. 
Clinton,  54  Mo.  App.  100,  118. 

37.  Pacific  Mail  Steamship  Co.  v.  U.  S.,  18 
Ct.  CI.  30,  38. 

38.  Century  Diet,  [quoted  in  Kelly  v.  New 
York  City  R.  Co.,  104  N.  Y.  Suppl.  561,  565]. 

39.  Hebberd  v.  Southwestern  Land,  etc., 
Co.,  55  N.  J.  Eq.  18,  27,  36  Atl.  122. 

40.  Riley  V.  Allen,  23  Fed.  46,  47. 

41.  U.  S.  V.  Trice,  30  Fed.  490. 
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Route,  a  way  used  for  going  from  one  place  to  another.^^  (Route :  Liability 
of  Carrier  For  Loss  or  Injury  to  Goods  Caused  by  Deviation  Froriri,  see  Carriers, 
6  Cyc.  383;  Shipping.  Location  of  Railroad,  Termini,  and  Stations,  see  Rail- 
roads, 33  Cyc.  m.) 

Royal  fishery.  A  term  applied  at  common  law  to  the  right  of  fishery,  by 
virtue  of  the  king's  prerogative,  in  a  royal  or  navigable  river  so  far  as  the  sea 
ebbed  and  flowed  in  it.^^    (See,  generally.  Fish  and  Game,  19  Cyc.  988.) 

Royal  fishes,  a  term  used  at  common  law  to  designate  the  grand  fishes 
of  the  sea,  as  whales  and  sturgeons.^* 

ROYAL  GRANTS.  Conveyances  of  record,  in  England,  which  are  of  two 
kinds:  (1)  Letters  patent;  and  (2)  letters  close,  or  writs  close. 

Royal  river,  a  term  used  at  common  law  to  designate  a  navigable  river 
so  far  as  the  sea  ebbed  and  flowed.*^  (See,  generally.  Navigable  Waters,  29 
Cyc.  285.) 

Royalty,  a  tax  or  duty  paid  to  the  owner  of  a  patent  for  the  privilege  of 
manufacturing  or  using  the  patented  article;  """^  something  proportionate  to  the 
use  of  a  patented  device;  in  other  words,  a  kind  of  excise;  specific  sums  paid 
annually,  or  at  other  stated  periods,  for  the  right  to  use  a  patented  device,  whether 
it  is  used  much  or  little  or  not  at  all."^^  (Royalty:  For  Use  of  Patent,  see  Pat- 
ents, 30  Cyc.  963.  Right  of  Husband  as  Tenant  by  the  Curtesy  to,  see  Curtesy, 
12  Cyc.  1014  note  82.  Subject  to  Creditors'  Bill,  see  Creditors'  Suits,  12  Cyc.  31. 
Under  Mining  Lease,  see  Mines  and  Minerals,  27  Cyc.  710.  Under  Oil,  Gas, 
and  Salt  Leases,  see  Mines  and  Minerals,  27  Cyc.  741.) 

Rubber  hose,    a  tubing  of  indefinite  length,  open  at  both  ends.^^ 
Rubber  thread,    a  term  said  to  include  any  strip  of  rubber  of  whatever 
shape. 

Rubbish.    Any  useless  or  worthless  stuff ;  that  which  serves  no  good  purpose, 


42.  Fleming  &  T.  Standard  French  Diet. 
[quoted  in  Atty.-Gen.  v.  West  Wisconsin  K. 
Co.,  3G  Wis.  466,  494]. 

"Route  of  travel"  is  a  term  said  to  mean 
the  way  or  road  traveled.  Maynard  v.  Cedar 
County.  51  Iowa  430,  431,  1  N.  W.  701,  702, 
where  it  is  used  in  the  code  requiring  mileage 
to  be  computed  by  the  most  direct  route  of 
travel. 

"  The  land  route  usually  traveled  "  as  used 
in  Code,  §  3931,  providing  that  in  conveying 
a  convict  to  the  penitentiary  it  is  the  duty 
of  the  sheriff  to  travel  "  the  land  route  usu- 
ally traveled,"  means  the  land  route  usually 
traveled  within  the  state,  and  not  one  which 
may  be  through  other  states,  tliere  being  a 
land  route  exclusively  within  the  state  which 
is  sometimes  traveled.  Greene  v.  McGhee,  37 
Ala.  164,  165. 

The  term  "routes  and  bounds,"  in  a  stat- 
ute requiring  the  commissioners  in  laying  out 
a  highway  to  make  out  and  subscribe  a  cer- 
tificate describing  "  the  road  so  laid  out  par- 
ticularly, by  routes  and  bounds,"  is  sulli- 
ciently  complied  with  by  a  description  refer- 
ring to  an  establisliod  liighwav.  People  V. 
Milton  Highway  Com'rs,  37  N.'A\  360,  364. 

43.  Arnold  v.  Mundy,  6  N.  J.  L.  1,  86,  10 
Am.  Dec.  356. 

44.  Arnold  v.  Mundy,  6  N.  J.  L.  1,  86,  10 
Am.  Dec.  356,  where  it  is  said  they  were 
so  called  because  no  subject  could  have  them 
without  the  king's  special  ^-rant. 

45.  Black  L.  Diet.  [ciiin<r  \  Stephen 
Comm.].  See  also  Wilkinson  r.  American 
Iron  Mountain  Co.,  20  Mo.  122. 


46.  Arnold  v.  Mundv,  6  X.  J.  L.  1,  SO.  10 
Am.  Dec.  356. 

47.  Hubenthal  v.  Kennedy,  76  Iowa  707, 
711,  39  N.  W.  694. 

48.  Western  Union  Tel.  Co.  v.  American 
Bell  Tel.  Co.,  125  Fed.  342,  348,  60  C.  C.  A. 
220  [citing  Bouvier  L.  Diet.]. 

49.  Western  Union  Tel.  Co.  r.  American 
Bell  Tel.  Co.,  125  Fed.  342,  349,  60  C.  C.  A. 
220. 

As  applied  in  a  contract  for  the  sale  of 
coal  underlying  lands,  it  is  said  to  mean 
the  share  of  the  profit  reserved  by  the  owner 
for  permitting  the  removal  of  the  coal  and 
is  in  the  nature  of  rent.  Kissick  r.  Bolton, 
134  Iowa  650,  652,  112  N.  W.  95. 

"Advanced  royalty,"  as  used  in  a  contract 
for  the  sale  of  coal  underlying  lands,  was 
employed  with  reference  to  a  failure  to  take 
coal  out  in  the  years  montitmed  and  must 
have  been  intended  as  payment  in  advance 
for  coal  subsequentlv  t(^  be  mined.  Kissick 
r.  liolton,  134  lowa'6,"i0,  112  X.  W.  05. 

When  used  interchangeably  with  "rental" 
see  Western  Union  Tel.  Co.  r.  American  Hell 
Tel.  Co.,  105  Fed.  ()84,  685.  AnJ  see  also  Uay- 
nolds  /•.  IFaiina,  55  Fed.  783.  800,  where  it 
is  said  to  be  tlie  most  appropriate  word 
where  rental  is  based  upon  the  quantity  of 
coal  or  other  mineral  that  is  taken  from  a 
mine. 

50.  Dodge  r.  Porter.  08  Fed.  624.  627. 
where  it  is  distinguished  from  an  annular 
jMienmatic  tube  ftuminsi  a  tire. 

51.  Haskell  CtoU"  Ball  Co.  r.  Perfect  Golf 
Ball  Co.,  143  Fed.  128.  130. 
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or  is  fit  only  to  be  thrown  away;  trash;  trumpery;  litter;  used  of  both  material 
or  immaterial  things. 

RUBBLE-STONESo  Rough,  irregular  stones,  such  as  are  found  in  quarries  that 
furnish  small  and  inferior  stone  only,  or  are  the  remains  in  ledges  from  which 
dimension  or  other  large  stones  have  been  taken;  and  when  used  for  constructing 
walls  they  are  not  dressed,  hewn,  or  cut,  and  so  lose  none  of  their  measurement 
in  laying.^^ 

Ruble,    a  term  given  to  the  money  of  account  in  Russia. 

Rubrics,    a  name  given  in  England  to  the  titles  of  acts  of  parliament.^^ 

Rude.    Rough,  insulting.^® 

Rudely,    in  a  rude  manner,  coarsely,  uncivilly,  violently." 

Rug.  a  coarse,  nappy,  woolen  fabric,  used  for  various  purposes  as  (a)  for 
cover  of  a  bed;  (b)  for  protecting  the  carpet  before  a  fire;  (c)  for  protecting  the 
legs  against  the  cold  in  riding.^^    (See,  generally.  Customs  Duties,  12Cyc.  1124.) 

Ruin,  a  term  which  when  used  with  reference  to  a  building  is  said  to  mean 
the  collapse,  the  fall,  or  the  giving  way  of  the  whole  or  of  some  part  of  the 
building  whereby  some  one  is  injured. 

Rule  or  Rules.  That  which  is  prescribed  or  laid  down  as  a  guide  to  con- 
duct; that  which  is  settled  by  authority  or  custom;  a  regulation;  a  prescription; 
a  minor  law;  a  uniform  course  of  things;  the  regulation  adopted  by  a  deliberative 
body  for  the  conduct  of  its  proceedings.®^  In  parliamentary  language,  devices  in 
words  and  phrases  for  the  control  and  direction  of  those  who  have  something  else 
given  them  to  do.®^  (Rule  or  Rules:  Against  Perpetuities,  see  Perpetuities, 
30  Cyc.  1466.  Applicable  to  Secured  Claims  Against  Insolvent  Estate,  see  Insol- 
vency, 22  Cyc.  1314.  Civil  Service,  see  Officers,  29  Cyc.  1378.  Construction  of^ 
gee  Master  and  Servant,  26  Cyc.  1472.  Cy-Pres  Doctrine,  see  Charities, 
6  Cyc.  961.  Disobedience  of,  see  Master  and  Servant,  26  Cyc.  1245,  1267, 
1440,  1512.    Duty  of  Master  to  Adopt  and  Promulgate,  see  Master  and  Servant, 


52.  Century  Diet. 

As  used  in  the  Metropolitan  Paving  Act 

(57  Geo.  Ill,  c.  29,  §§  59,  60),  entitling 
scavengers  to  dust,  ashes,  rubbish,  etc.,  within 
certain  districts,  the  term  applies  to  such 
things  as  are  in  the  contemplation  of  the 
owner  rubbish,  and  which  he  desires  to  dis- 
pose of  in  that  character.  Filbey  v.  Combe, 
2  M.  &  W.  677,  683. 

53.  Hawkins  v.  U.  S.,  12  Ct.  CI.  181,  188. 

Ranged  rubble  or  broken  ashlar  are  ordi- 
narily a  larger  stone,  which,  when  cut, 
trimmed,  and  laid,  make  a  W'all  of  coursed 
masonry  as  if  constructed  of  squared  stone 
of  different  sizes,  somewhat  like  that  pro- 
duced by  dimension-stone;  and  in  cutting 
they  are  reduced  in  size,  and  measure  much 
less  in  the  wall  than  when  first  quarried. 
Hawkins  v.  U.  S.,  12  Ct.  CI.  181,  188. 

54.  Pleasants  v.  Maryland  Ins.  Co.,  8 
Cranch  (U.  S.)  55,  58,  3  L.  ed.  486,  where  it  is 
said :  "  It  was  originally  a  coin  correspond- 
ing in  value  to  the  American  dollar;  but  by 
the  forced  circulation  of  a  paper  representa- 
tive of  the  ruble,  dependent  on  nothing  but 
mere  national  faith  or  national  force  for  its 
value,  the  silver  ruble  has  nominally  doubled 
or  trebled  itself  in  value." 

55.  State  i\  Woolard,  119  N.  C.  779, 
780,  25  S.  E.  719,  w^here  it  is  said  that  they 
were  so  called  because  written  in  red  ink. 

56.  Webster  Diet,  \_quoted  in  Holmes  V. 
Carolina  Cent.  R.  Co.,  94  N.  C.  318,  323]. 

57.  State  v.  Lawrence,  19  Nebr.  307,  314, 
27       W.  126. 


58.  Webster  Diet,  [quoted  in  Ingersoll  V. 
Magone,  53  Fed.  1008,  1010,  4  C.  C.  A.  150]. 

59.  Frank  v.  Suthon,  159  Fed.  174,  178. 
As  applied  to  a  coal  mine,  the  term  is  said 

not  to  be  confined  in  its  meaning  to  an  utter 
destruction  of  the  works  but  must  be  pre- 
sumed to  include  a  serious  impairment  of 
them,  and  anything  which  would  essentially 
promote  their  injury,  decay,  or  destruction. 
Consolidated  Coal  Co.  v.  Schaefer,  135  111. 
210,  217,  25  N.  E.  788. 

60.  Bates  v.  Nome,  1  Alaska  208,  218; 
Webster  Diet,  [quoted  in  South  Florida  P. 
Co.  V.  Rhodes,  25  Fla.  40,  46,  5  So.  633,  23 
Am.  St.  Rep.  506,  3  L.  R.  A.  733]. 

61.  Armatage  v.  Fisher,  74  Hun  (N.  Y.) 
167,  172,  26  N.  Y.  Suppl.  364,  367,  where  it 
is  distinguished  from  "  ordinance." 

62.  Taylor  V.  Lambertville,  43  N.  J.  Eq. 
107,  112,  10  Atl.  809. 

Distinguished  from  "  order  "  see  Morris  v. 
Pilot  Com'rs,  7  Del.  Ch.  136,  160,  30  Atl.  667. 

Distinguished  from  whim,  caprice,  compact, 
agreement,  or  mere  discretion  see  Merchants' 
Exch.  V.  Knott,  212  Mo.  616,  640,  111  S.  W.  565. 

"  Rules,  regulations  and  by-laws,"  said  to 
be  words  of  equal  import  with  "  ordinance." 
See  Taylor  v.  Lambertville,  43  N.  J.  Eq.  107, 
112,  10  Atl.  809.  See  also  Hunt  v.  Lambert- 
ville, 45  N.  J.  L.  279,  282. 

Used  in  the  plural  in  connection  with  the 
word  "  regulations,"  a  term  which  is  said,  in 
a  legal  sense,  to  mean  "  laws."  Higbee  V. 
Higbee,  4  Utah  19,  26,  5  Pac.  693.  The 
phrase  "  rules  and  regulations "  as  applied 
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26  Cyc.  1157.  Judicial  Notice  of,  see  Evidence,  16  Cyc.  903.  Liability  For 
Injuries  to  Persons  Invited  or  Permitted  to  Ride  on  Trains  or  Cars  in  Violation  of, 
see  Railroads,  33  Cyc.  818.  Of  Carrier  —  Enforcement  of,  see  Carriers,  6  Cyc. 
545;  Relating  to  Carriage  of  Passengers,  see  Carriers,  6  Cyc.  545.  Of  Construc- 
tion —  Of  Contract,  see  Contracts,  9  Cyc.  577;  Of  Insurance  Contract,  see  Fidel- 
ity Insurance,  19  Cyc.  517;  Fire  Insurance,  19  Cyc.  655;  Life  Insurance, 
25  Cyc.  739;  Marine  Insurance,  26  Cyc.  579;  Mutual  Benefit  Insurance, 
.29  Cyc.  66;  Of  Mortgage,  see  Mortgages,  27  Cyc.  1133;  Of  Municipal  Ordinance, 
see  Municipal  Corporations,  28  Cyc.  388.  Of  Court,  see  Courts,  11  Cyc.  739, 
888,  948,  952.  Of  Decision  —  Generally,  see  Courts,  11  Cyc.  744;  As  Affect- 
ing Arbitration,  see  Arbitration  and  Award,  3  Cyc.  698.  Of  Exchange,  see 
Exchanges,  17  Cyc.  852,  855.  Of  Innkeeper,  see  Innkeepers,  22  Cyc.  1081. 
Of  Insurance  Companies  Generally  as  Affecting  Rights  and  Liabilities  of  Mem- 
bers, see  Insurance,  22  Cyc.  1411.  Of  Labor  Union,  Vahdity  of,  see  Labor 
Unions,  24  Cyc.  824.  Of  Master  —  In  General,  see  Master  and  Servant,  26 
Cyc.  1157;  Application  of  to  Injuries  to  Persons  on  or  About  Railroad  Cars,  see 
Railroads,  33  Cyc.  648.  Of  Methods  of  Work,  see  Master  and  Servant,  26  Cyc. 
1151,  1413,  1451.  Of  Miners  as  to  Location  of  Mining  Claim,  see  Mines  and 
Minerals,  27  Cyc.  553.  Of  Navigation,  see  Collision,  7  Cyc.  319.  Of  Prac- 
tice—  In  Admiralty,  see  Admiralty,  1  Cyc.  846;  In  Land-Office,  see  Public 
Lands,  32  Cyc.  1006.  Of  Procedure  —  Of  Municipal  Council,  see  Municipal 
Corporations,  28  Cyc.  319;  Of  Parliamentary  Body,  see  Parliamentary  Law, 
29  Cyc.  1687.  Of  Property,  see  Courts,  11  Cyc.  755.  Of  Sanitary  Authorities, 
see  Health,  21  Cyc.  387.  Proceedings  by  Rule  Against  Sureties  on  Forfeited 
Delivery  Bond,  see  Attachment,  4  Cyc.  760.  Promulgation  of,  see  Master  and 
Servant,  26  Cyc.  1340.  Regulating  —  Admission  of  Attorney  to  Practice,  see 
Attorney  and  Client,  4  Cyc.  900;  Police  Commissioners  or  Board,  see  Munic- 
ipal Corporations,  28  Cyc.  489;  Supply  of  Gas  to  Private  Consumers,  see  Gas, 
20  Cyc.  1162.  Rule  or  Order  on  Dismissal  or  Discontinuance  of  Action,  see 
Abatement  and  Revival,  1  Cyc.  25.  Violation  of  by  Insured,  see  Accident 
Insurance,  1  Cyc.  256,  292 ;  and  see  also  Regulations.) 

Rule  absolute.  That  which  commands  the  subject-matter  of  the  rule  to 
be  forthwith  enforced. 

RULE-DAY.  In  practice,  the  day  on  which  a  rule  is  returnable,  or  on  which 
the  act  or  duty  enjoined  by  a  rule  is  to  be  performed. ^"^ 

Rule  in  Shelley's  case,  a  celebrated  rule  in  English  law,  propounded  in 
Lord  Coke's  reports  in  the  following  form:  That  whenever  a  man,  by  any  gift  or 
conveyance,  takes  an  estate  of  freehold,  and  in  the  same  gift  or  conveyance  an 
estate  is  limited,  either  mediately  or  immediately,  to  his  heirs  in  fee  or  in  tail, 
the  word    heirs  "  is  a  word  of  limitation  and  not  of  purchase. In  other  words, 


to  railroad  corporations  implies  uniformity 
in  operation,  not  discrimination  for  the  pecu- 
niary advantage  of  the  promulgator.  Indian- 
apolis Union  R.  Co.  v.  Dohn,  153  Ind.  10,  12, 
53  N.  E.  937,  938,  74  Am.  St.  Rep.  274,  45 
L.  R.  A.  427.    See  Carriers,  G  Cyc.  545. 

63.  Black  L.  Diet. 

"  Rule  absolute  for  new  trial  "  is  a  phrase 
said  to  imply  that  a  judgiiuMit  luis  been  va- 
cated, verdict  set  aside,  and  new  trial  granted. 
Fisher  w  Ilestonville,  etc.,  Pass.  R.  Co.,  185 
Pa.  St.  002,  605,  40  Atl.  97  (where  it  is  said 
that  the  bottiM-  ])ractice  is,  where  a  judg- 
ment is  sot  aside,  after  the  term  at  which  it 
is  entev(Ml.  lo  in:\k(>  a  formal  entry.  ''Judg- 
ment vaealcd,  voidict  set  aside  and  new  trial 
granted")  ;  Kvaus  r.  Freeman,  140  Fed.  419, 
423. 

64.  Black  L.  Diet. 

As  used  in  Fla.  Cir.  Ct.  Rule  13,  jiroviiling 


that  all  declarations  shall  be  filed  on  or  be- 
fore the  rule  day  to  which  the  process  is 
made  returnable,  means  tlie  return-day  on 
which  a  defendant  is  required  to  appear  by 
summons  duly  served  and  returned.  Cook  V. 
Cook,  18  Fla".  034,  037. 

65.  ]?lack  L.  Diet,  {citing  Shelley's  Case, 
1  Voko  936,  104<7.  70  Eng.  Reprint  206;  1 
Stephen  Comm.  308]  :  Shelley's  Case.  1  Coke 
93^>.  104.  70  Eng.  Reprint  200  [quoted  in 
Jones  r.  Jones.  20  Ca.  r.99.  700]. 

Other  statements  of  the  rule.—  "  If  an  es- 
tate of  freehold  is  given  to  the  ancestor  and 
a  remainder  be  thiMoin  limited  to  his  heirs 
or  the  heirs  of  his  body,  such  remainder  is 
immediately  execnted  in  possession  in  the  an- 
cestor so  taking  the  freehold  and  ho  takes  an 
estate  in  fee  or  in  tail  accor*ling  to  the  terms 
of  the  limit^ition."  Smith  r.  Smith.  24  S.  C. 
304.  314. 


1820    [34  Cye.]    RULE  IN  SHELLEY'S  CASE—IiULE  OF  COURT 


it  is  to  be  understood  as  expressing  the  quantity  of  estate  which  the  party  is  to 
take^  and  not  as  conferring  any  distinct  estate  on  the  persons  who  may  become 
his  representatives.^^  (Rule  in  Shelley's  Case:  Application  to  Construction  — 
Of  Deed,  see  Deeds,  13  Cyc.  658;  Of  Trust  Deed,  see  Trusts;  Of  Wih,  see  Wills.) 

Rule  nisi,  a  rule  which  will  become  imperative  and  final  unless  cause  be 
shown  against  it.^^  (Rule  Nisi:  Service  of  in  Proceedings  to  Foreclose,  see  Mort- 
gages, 27  Cyc.  1587  note  45.  Superseded  by  Motion  For  New  Trial,  see  New 
Trial,  29  Cyc.  941.  When  Granted  in  Foreclosure  Proceedings,  see  Mortgages, 
27  Cyc.  1514.    See  also  Rule  to  Show  Cause.) 

Rule  of  construction,  a  mere  judicial  exposition  of  the  natural  meaning 
of  a  certain  form  of  expression.^^  (Rule  of  Construction:  Of  Contract  —  In  Gen- 
eral, see  Contracts,  9  Cyc.  577;  Of  Insurance,  see  Fidelity  Insurance,  19  Cyc. 
517;  Fire  Insurance,  19  Cyc.  655;  Life  Insurance,  25  Cyc.  739;  Marine  Insur- 
ance, 26  Cyc.  579;  Mutual  Benefit  Insurance,  29  Cyc.  66;  Of  Mortgage,  see 
Mortgages,  27  Cyc.  1133.  Of  Ordinance,  see  Municipal  Corporations,  28  Cyc. 
388.) 

Rule  of  court,  a  term  said  to  mean  uniformity,  regulation  in  practice 
alike  to  all  suitors,  established  and  fixed,  as  much  as  a  statute  itself,  and  known 
to  all  litigants  and  attorneys;  an  order  made  by  a  court,  between  the  parties  to 
a  cause  before  it,  or  touching  the  discharge  of  duty  by  those  engaged  in  the  con- 
duct of  its  proceedings,  either  as  permanent  ofiicers  of  the  court  or  as  serving 
therein  in  some  temporary  capacity;  an  order  generally  made  by  a  court  having 
competent  jurisdiction.^^    (See,  generally,  Courts,  11  Cyc.  739.) 


"  When  a  person  takes  an  estate  of  free- 
hold, legally  or  equitably,  under  a  deed,  will, 
or  other  writing,  and  in  the  same  instru- 
ment there  is  a  limitation  by  way  of  remain- 
der, either  with  or  without  the  interposition 
of  another  estate,  of  an  interest  of  the  same 
legal  or  equitable  quality,  to  his  heirs,  or 
heirs  of  his  body,  as  a  class  of  person's  to  take 
in  succession,  from  generation  to  generation, 
the  limitation  to  the  heirs  entitles  the  ances- 
tor to  the  whole  estate."  4  Kent  Comm.  225 
[quoted  in  Hardage  v.  Stroope,  58  Ark.  303, 
307,  24  S.  W.  490;  Wescott  v.  Binford,  104 
Iowa  645,  648,  74  N.  W.  18,  65  Am.  St.  Rep. 
530;  Kiene  v.  Gmehle,  85  Iowa  312,  316,  52 
N.  W.  232;  Pierson  V.  Lane,  60  Iowa  60,  61, 
14  N.  W.  90;  Hampton  v.  Rather,  30  Miss. 
193,  203;  Hancock  v.  Butler,  21  Tex.  804, 
807]. 

"  Where  a  freehold  is  limited  to  one  for 
life,  and  by  the  same  instrument  the  inherit- 
ance is  limited,  either  mediately  or  immedi- 
ately, to  heirs,  or  heirs  of  his  body,  the  first 
taker  takes  tlie  whole  estate,  either  in  fee 
simple  or  fee  tail ;  and  the  words  '  heirs,'  or 
'  heirs  of  the  body,'  are  words  of  limitation, 
and  not  of  purchase."  Mcllhinny  v.  Mc- 
Ilhinny,  137  Ind.  411,  414,  37  N.  E.  147,  45 
Am.  St.  Rep.  186,  24  L.  R.  A.  489;  Andrews 
V.  Spurlin,  35  Ind.  262,  265. 

"  Where  the  ancestor  takes  an  estate  of  free- 
hold with  remainder  to  his  heirs,  or  heirs  of 
his  body,  the  word  '  heirs '  is  a  word  of 
limitation  of  the  estate,  and  not  of  purchase." 
Rogers  v.  Rogers,  3  Wend.  (N.  Y.)  503,  511, 
20  Am.  Dec.  716. 

"  When  an  estate  of  freehold  is  limited  to 
a  person,  and  in  the  same  instrument  there 
is  a  limitation,  either  mediate  or  immediate, 
to  his  heirs  or  the  heirs  of  his  body,  the 
word  ■'  heirs '  is  to  be  taken  as  a  word  of 
limitation,  or,  in  other  Avords,  the  ancestor 


takes  the  whole  estate  comprised  in  these 
words;  if  it  be  to  the  heirs  of  his  body,  a 
fee  tail;  if  to  his  heirs,  a  fee  simple."  Trum- 
bull V.  Trumbull,  149  Mass.  200,  202,  21  N.  E. 
366,  4  L.  R.  A.  117  [citing  Shelley's  Case,  1 
Coke  93a.  76  Eng.  Reprint  206;  1  Powell 
Dev.  429]. 

"Where  one  takes  an  estate  by  grant  or 
devise,  and  the  deed  or  gift  by  its  terms  gives 
him  a  life  estate  only,  with  remainder,  im- 
mediately thereafter,  or  after  the  expiration 
of  an  intermediate  estate,  to  his  heirs,  or  the 
heirs  of  his  body,  then,  if  there  should  be 
such  heirs,  the  tenant  for  life  would  become 
seized  of  an  estate  in  fee  simple,  and  those  in 
remainder  would  take  as  heirs,  and  not  as 
purchasers."   Duffy  v.  Jarvis,  84  Fed.  731,  733. 

66.  Black  L.  Diet,  [citing  Shelley's  Case, 
1  Coke  93&,  104a,  76  Eng.  Reprint  206;  1 
Stephen  Comm.  308]. 

This  rule  was  of  feudal  origin  and  policy, 
and  was  designed  to  favor  the  transmission 
of  estates  by  descent,  and  prohibit  their 
transmission  in  certain  lines  of  succession  by 
means  of  a  deed  or  will  instead  of  by  in- 
heritance, according  to  the  course  of  the  law. 
Zabriskie  v.  Wood,  23  N.  J.  Eq.  541,  544. 

67.  Black  L.  Diet. 

68.  Dutton  V.  Pugh,  45  N.  J.  Eq.  426,  431, 
18  Atl.  207;  Post  r.  Herbert,  27  N.  J.  Eq. 
540,  543,  where  this  definition  is  said  to 
apply  to  subordinate  rules  of  construction. 

69.  Bates  v.  Nome,  1  Alaska  208,  216; 
Wilson  V.  Big  Joe  Block  Coal  Co.,  135  Iowa 
531,  537,  113  N.  W.  348;  Spangler  V.  Atchi- 
son, etc.,  R.  Co.,  42  Fed.  305,  306. 

70.  Goodlett  v.  Charles,  14  Rich.  (S.  C.) 
46,  49,  where  it  is  said  to  be  authenticated 
by  the  signature  of  the  judge,  or,  in  certain 
instances,  by  the  clerk. 

71.  Bouvier  L.  Diet,  {quoted  in  Barney  V. 
State,  49  Nebr.  515,  522,  68  N.  W.  636]. 
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Rule  of  decision.  See  Courts,  11  Cyc.  895,  977. 
Rule  of  navigation.    See  Collision,  7  Cyc.  319. 

Rule  of  property.  A  settled  legal  principle  governing  the  ownership  and 
devolution  of  property ;  the  decisions  of  the  highest  court  of  a  state  when  they 
relate  to  and  settle  some  principle  of  local  law  directly  applicable  to  title. (See 
Courts,  11  Cyc.  755.) 

Rules  of  procedure.  Rules  made  by  any  legislatJve  body,  as  to  the  mode 
and  manner  of  conducting  the  business  of  the  body.'^'^  ' 

Rule  to  plead.  See  Appeal  and  Error,  2  Cyc.  1058;  Judgments,  23  Cvc. 
745;  Pleading,  31  Cyc.  131. 

Rule  to  show  cause,  a  rule  commanding  the  party  to  appear  and  show 
cause  why  he  should  not  be  compelled  to  do  the  act  required,  or  why  the  object 
of  the  rule  should  not  be  enforced;  a  rule  nisiJ'^  (Rule  to  Show  Cause:  In  Man- 
damus Proceedings,  see  Mandamus,  26  Cyc.  470.  In  Proceedings  For  Viola- 
tions of  Injunctions,  see  Injunctions,  22  Cyc.  1022.  In  Prohibition  Proceed- 
ings, see  Prohibition,  32  Cyc.  627.  In  Quo  Warranto  Proceedings,  see  Quo 
Warranto,  32  Cyc.  1438.  Nature  of,  see  Motions,  28  Cyc.  10.  Service  of,  see 
Contempt,  9  Cyc.  41.    See  also  Rule  Nisi.) 

Ruling  or  Rulings.  A  settlement  or  decision  of  a  point  of  law  arising  from 
the  trial  of  the  case,  without  necessarily  the  force  and  solemnity  of  a  judgment 
or  order.'^^  (See,  generally,  Appeal  and  Error,  2  Cyc.  711,  1045;  Courts,  11 
Cyc.  757.) 

Rum.  Spirit  distilled  from  the  juice  of  the  sugar-cane  in  any  form,  com- 
monly from  the  refuse  juice  left  from  sugar-making,  but  often  from  molasses,  as 
especially  in  countries  where  the  sugar-cane  is  not  produced."  (See,  generally, 
Intoxicating  Liquors,  23  Cyc.  62,  63.) 

Rumor.  The  common  talk;'^^  a  current  story  passing  from  one  person  to 
another  without  any  known  authority  for  the  truth  of  it ;     a  flying  or  popular 


Power  to  make  all  necessary  rules  and 
regulations  for  conforming  the  designation 
and  impaneling  of  juries  to  the  laws  and 
usages  in  force  at  the  time  in  the  state,  en- 
ables federal  courts  to  adopt  the  laws  and 
usages  of  the  state  in  respect  to  the  challenges 
of  jurors,  in  cases  both  civil  and  criminal 
except  in  case  of  treason  or  other  crimes  the 
punishment  for  which  is  death.  U.  S.  v. 
Shackleford,  18  How.  (U.  S.)  588,  590,  15 
L.  ed.  495. 

72.  Yazoo,  etc.,  E.  Co.  v.  Adams,  81  Miss, 
90,  115,  32  So.  937. 

73.  Edwards  v.  Davenport,  20  Fed.  756, 
763,  4  McCrary  34. 

74.  Heyker  v.  McLaughlin,  106  Ky.  509, 
514,  50  S.  W.  859,  51  S.  W.  820,  20  Ky.  L. 
Rep.  1983  (where  it  is  said  that  "they  are 
intended  for  the  orderly  and  proper  disposi- 
tion of  the  matters  before  it");  Heiskell  v. 
Baltimore,  65  Md.  125,  148,  4  Atl.  116,  57 
Am.  Rep.  308. 

75.  Black  L.  Diet. 

76.  Black  L.  Diet.;  Century  Diet,  [both 
quoted  in  State  v.  O'Brien,  18  Mont.  1,  5,  43 
Pac.  1091,  44  Pae.  399], 

The  term  has  been  held  to  be  applicable 
only  to  decisions  upon  questions  of  law 
and  not  to  findings  upon  matters  of  fact. 
Paine  v.  Newton'  St.  R.  Co.,  192  Miss. 
90,  93,  77  N.  E.  1026;  Anderson  v.  O'Don- 
nell,  29  S.  C.  355,  365,  7  S.  E.  523,  13  Am. 
St.  Rep.  728,  1  L.  R.  A.  632. 

In  the  plural  covers  all  rulings,  inehuling 
that  on  the  motion  for  a  new  trial.  CUluior 


r.  Sidenstricker,  42  W.  Va.  52,  53,  24  S.  E. 
566. 

The  refusal  of  a  judge  to  do  a  ministerial 

act  is  not  a  "  ruling "  or  "  decision."  Cruse 
V.  McQueen,  (Tex.  Civ.  App.  1894)  25  S.  \V. 
711,  712. 

The  phrase  "  rulings  of  the  court  in  the 
cause  in  the  progress  of  the  trial "  in  U.  S. 
Rev.  St.  (1878)  §  70U  [U.  S.  Comp.  St. 
(1901)  p.  570],  providing  that  they  may  be 
excepted  to  at  the  time,  or  may  be  reviewed 
upon  a  writ  of  error,  etc.,  refers  only  to 
rulings  on  the  admission  or  rejection  of  evi- 
dence; and  hence  no  exceptions  can  be  taken 
to  the  refusal  of  the  judge  to  approve  or  dis- 
approve a  list  of  propositions  of  law.  Kov 
West  r.  Baer,  66  Fed.  440,  441.  13  C.  C.  A. 
572.  See  also  Cooper  r,  Omohundro,  19  Wall. 
(U.  S.)   65,  69,  22  L.  cd.  47. 

77.  Century  Diet. 

"Rum  disease"  is  that  appetite  for  spirit.s 
which  cannot  be  overcome  except  by  actual 
restraint.  Streitwolf.  v.  Streitwolf,  (X.  J. 
Ch.  1900)  47  Atl.  14,  18. 

78.  Smith  r.  Moore.  74  Vt.  SI.  86.  52  Atl. 
320,  where  it  is  said  that  "  any  rumor  " 
meant  any  current  report,  and  not  the  re- 
marks of  a  single  person. 

79.  Webster  Diet,  \quotcd  in  State  r.  Cul- 
ler, 82  Mo.  623.  6271. 

"Rumor  and  newspaper  reports,"  if  wo  ap- 
ply the  maxim  noscHtir  n  socii.<,  were  in- 
teiuled  to  occupy  in  jniint  of  evidential  force 
the  same  footing.  State  r.  Culler.  82  Mo. 
623,  627. 
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report;  synonymous  with  Hearsay,  q.  v.,  Report,  q.  v.,  story.^^  (Rumor: 
Admissibility  in  Evidence  —  Generally,  see  Evidence,  16  Cyc.  1213;  In  Justi- 
fication of  Libel  or  Slander,  see  Libel  and  Slander,  25  Cyc.  513;  In  Mitigation 
of  Libel  or  Slander,  see  Libel  and  Slander,  25  Cyc.  423,  520.  As  Constructive 
Notice,  see  Notice,  29  Cyc.  1115.  As  Defense  of  Libel  or  Slander,  see  Libel 
AND  Slander,  25  Cyc.  415.  Disqualification  of  Juror  by  Opinions  Derived  From, 
see  Juries,  24  Cyc.  295".  Duty  of  Insured  to  Communicate,  see  Marine  Insur- 
ance, 26  Cyc.  621.  Effect  of.  That  Insured  Has  Absconded,  see  Accident 
Insurance,  1  Cyc.  284.  Repetition  of  Libelous  or  Slanderous,  see  Libel  and 
Slander,  25  Cyc.  370.) 

Run.  An  expression  said  to  mean  operate,  control,  and  manage;  to  pass, 
spread,  or  communicate  in  ordinary,  modes. 

Run  into  money,  a  common  phrase  said  to  mean  after  the  time  of  pay- 
ment mentioned  in  a  note  has  elapsed. (See,  generally.  Commercial  Paper, 
6  Cyc.  1014.) 

Running  account.  Mutual  accounts;  mutual  accounts  and  reciprocal 
demands  between  parties,  which  accounts  and  demands  remain  open  and  unset- 
tled.^® (See,  generally.  Accounts  and  Accounting,  1  Cyc.  363  text  and  note  9; 
Limitations  of  Actions,  25  Cyc.  1421  note  62.) 

Running  at  large.  See  Animals,  2  Cyc.  375,  443;  Railroads,  33  Cyc. 
1165. 

Running  connections,  a  railroad  term  said  to  include  only  such  arrange- 
ments as  to  the  time  of  arrival  and  departure  of  freight  and  passenger  trains,  and 
as  to  stations,  platforms,  and  other  facilities  as  will  enable  companies  desiring  to 
connect  to  do  so  without  serious  inconvenience.^^ 

Running  days.  All  days,  whether  they  are  working  days  or  non-working 
days;  consecutive  days,  unless  there  be  some  particular  custom;  days  as  they 
run,  day  by  day;     successive  or  consecutive  days,  without  regard  to  the  question 


80.  Smith  V.  Moore,  74  Vt.  81,  86,  52  Atl. 
320;  Webster  Diet,  [quoted  in  State  v.  Cul- 
ler, 82  Mo.  623,  627]. 

81.  State  V.  Culler,  82  Mo.  623,  627. 

82.  Diel  V.  Henry  Zeltner  Brewing  Co.,  30 
N.  Y.  App.  Div.  291,  293,  51  N.  Y.  Suppl. 
930,  where  it  was  used  in  the  statement  of 
a  witness  in  a  personal  injury  ease  that  the 
wagons  causing  the  injury  are  run  by  de- 
fendant. 

83.  Ayer  v.  Starkey,  30  Conn.  304,  307, 
where  it  was  used  in  a  statute  in  reference 
to  fires. 

Equivalent  to  "  remove  "  in  an  indictment 
alleging  that  defendant  did  "  run  "  the  prop- 
erty out  of  the  state  see  Williams  v.  State, 
27  Tex.  App.  258,  260,  11  S.  W.  114. 

An  order  of  court  to  conduct  and  **  run  the 
hotel,"  and  for  that  purpose  to  make  such 
purchases  as  may  be  necessary,  and  no  pro- 
vision being  made  for  the  receiver  to  raise 
money,  impliedly  authorized  him  to  purchase 
necessary  supplies  to  conduct  the  hotel  busi- 
ness on  credit.  Highland  Ave.,  etc.,  R.  Co. 
V.  Thornton,  105  Ala.  225,  228,  16  So.  699. 

"  To  run  out  a  line,"  when  used  in  connec- 
tion with  surveying,  means  that  a  person 
qualified  to  do  such  work  shall  go  upon  the 
ground,  and  with  proper  instruments,  chain- 
men  and  necessary  assistants,  establish  and 
mark  a  line  upon  the  surface  of  the  earth. 
Mineral  County  v.  Hinsdale  County,  25  Colo. 
95,  99,  53  Pac.  383. 

84.  Perry  v.  Smith,  22  Vt.  301,  306,  so 
used  where  notes  are  made  payable  in  specific 
articles  of  property. 


85.  Picker  v.  Fitzelle,  28  N.  Y.  App.  Div. 
519,  520,  51  N.  Y.  Suppl.  205,  where  it  is 
said:  "A  running  account  necessarily  con- 
templates continuous  dealing,  and  this  in- 
tention is  further  emphasized  by  the  pro- 
vision that  the  account  shall  be  for  an 
indefinite  time." 

86.  Brackenridge  V.  Baltzell,  1  Ind.  333, 
335. 

An  account  with  a  bank  for  money  loaned, 
checks  paid,  etc.,  which  during  the  time 
makes  monthly  statements,  striking  the  bal- 
ance due  each  month,  w^hich  is  carried  for- 
ward and  charged,  constitutes  a  "  running 
account,"  and  is  in  effect  but  one  transaction. 
Pickett  V.  Merchants'  Nat.  Bank,  32  Ark.  346, 
355. 

Distinguished  from  "  cases  where  the  items 
are  all  on  one  side "  see  Leonard  v.  U.  S., 
18  Ct.  CI.  382,  385. 

87.  Oregon  Short  Line,  etc.,  K  Co.  v. 
Northern  Pac.  R.  Co.,  51  Fed.  465,  476,  478 
[affirmed  in  61  Fed.  158,  163,  9  C.  C.  A. 
409],  where  it  is  so  used  in  construing  the 
provision  of  the  charter  of  the  Northern 
Pacific  Railroad  Company,  requiring  that 
company  to  permit  other  railroad  companies 
"  to  form  running  connections  with  it,  on 
fair  and  equitable  terms." 

88.  Nielsen  v.  Wait,  16  Q.  B.  D.  67,  79, 
5  Aspin.  553,  55  L.  J.  Q.  B.  87,  54  L.  T. 
Rep.  N.  S.  344,  34  Wkly.  Rep.  33. 

89.  Brown  v.  Johnson,  C.  &  M.  404,  448, 
11  L.  J.  Exch.  373,  10  M.  &  W.  331,  41 
E.  C.  L.  242. 

90.  Davis  v.  Prendergast,  7  Fed.  Cas.  No. 
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whether  they  are  days  on  which  work  could  be  done  or  not.^^  (See  Lay  Days, 
25  Cyc.  169;  and,  generally,  Shipping.) 

Running  head.  The  line  at  the  top  of  the  page,  which  contains  the  folio  or 
number  of  the  page  with  the  title  of  the  book.^- 

Running  lease,  a  lease  which  provided  that  the  tenancy  should  not  be 
confined  to  an}^  portion  of  the  land  granted  but  allowed  the  tenant  the  use  of  all 
the  land  he  could  clear  in  his  lifetime.^^ 

Running  light.  An  expression  used  with  regard  to  a  railroad  engine  when 
it  is  not  drawing  cars.^'^ 

Running  policy.    See  Marine  Insurance,  26  Cyc.  645. 

RUNNING  SWITCH.  See  Flying  Switch,  19  Cyc.  1081;  Railroads,  33 
Cyc.  953. 

Running  with  the  land.    See  Covenants,  11  Cyc.  1080. 

Run  out.  a  term  used  by  founders  to  denote  the  escape  of  heated  metal 
through  any  imperfections  in  the  mold.°^  In  relation  to  boundaries,  where  lines 
have  been  drawn  and  unmistakably  defined  by  nature,  if  a  disputed  boundary 
falls  upon  one  of  them,  its  designation  as  the  true  line,  naming  known  points  as 
its  termini,  and  giving  its  course.^® 

Runway.  The  path  or  tracks  over  which  anything  runs;  a  passageway.^' 
(See,  generally,  Master  and  Servant,  26  Cyc.  1116.) 

Rupture.  As  a  noun,  hernia,  especially  abdominal  hernia. As  a  verb, 
to  break  apart  or  separate  the  parts. (See,  generally.  Accident  Insurance, 
1  Cyc.  263.) 

Rural  homestead.    See  Homesteads,  21  Cyc.  488. 

Rush  or  horse  game.  The  practice  of  the  game  is  to  find  some  one  in 
advance,  when  the  others  form  in  a  line,  each  one  in  the  rear  pushing  the  one  in 
advance  of  him,  and  so  on  through  the  line  until  the  one  to  be  "  rushed,"  who 
knows  nothing  of  what  is  coming,  is  rushed  upon  by  the  one  in  his  rear,  and  pushed 
or  rushed.^    (See,  generally.  Assault  and  Battery,  3  Cyc.  1066.) 

RUSSETTS.    An  inferior  quality  of  grape  fruit. ^ 

Rust.  The  oxidation  of  any  metal.^  (See,  generally.  Carriers,  6  Cyc.  521 
note  32.) 

RUSTICUM  FORUM.  A  term  applied  to  three  persons  chosen  by  the  vendor 
and  vendee  of  land  to  ascertain  and  fix  the  value  of  the  land  and  certify  such 
valuation.* 

RUSTICUM  JUS.  In  maritime  law,  the  appHcation  of  an  equal  division  of 
damages.^    (See,  generally,  Collision,  7  Cyc.  312.) 

RUUNT  MAGNA  IN  SE.    A  maxim  meaning    Great  interests  are  apt  to  clash."  ^ 


3,647,  16  Blatchf.  565,  567,  where  it  is  said 
the  term  "  rinining  days  "  was  employed  to 
exclude  the  idea  of  working  days  only. 

91.  Crowell  v.  Barreda,  16  Gray  (Mass.) 
471,  472. 

Comprehend  every  day,  including  Sundays 
and  holidays  and  mean  the  same  as  '*  days." 
Nielsen  v.  Wait,  16  Q.  B.  D.  67,  73,  5  Aspin. 
553,  55  L.  J.  Q.  B.  87,  54  L.  T.  Hep.  N.  S. 
344,  34  Wkly.  Rep.  33. 

Where  loading  or  unloading  is  required  by 
a  charter  party  to  be  within  a  certain  num- 
ber of  days  generally,  or  so  many  working 
days,  tliey  do  not  include  Sundays  or  custom- 
house holidays;  but  the  rul«  is  otherwise 
where  the  words  arc  "  ni lining  days."  Field 
V.  Chase,  Lalor  (N.  V.)  50,  52. 

92.  Century  Diet,  {quoted  in  :Miller  V. 
State,  81  Ark.  359,  362,  !)9  S.  W.  533]. 

93.  Cowan  v.  ITatclior,  (Tenn.  Ch.  App. 
1000)  59  S.  W.  689,  69 ]. 

94.  Galveston,  etc.,  K.  Co.  v.  Nicholson, 
(Tex.  Civ.  App.  li)00)  57  S.  \V.  693,  694. 


95.  Kehoe  v.  Allen,  92  Mich.  464.  466,  52 
N.  W.  740,  31  Am.  St.  Rep.  60S. 

96.  Hinsdale  County  r.  Mineral  County,  9 
Colo.  App.  368,  48  Pac.  675,  678. 

97.  Century  Diet. 

98.  CenlurV  Diet. 

99.  Dallas 'r.  :\Ioore,  32  Tex.  Civ.  App.  230, 
237,  74  S.  W.  95. 

1.  Marklev  r.  Whitman,  95  Midi.  236.  54 
N.  VV.  763,  35  Am.  St.  Hop.  558.  20  1,.  K.  A. 
55. 

2.  Abel  r.  :Murphv.  43  :Misc.  (N.  Y.)  G48, 
649,  88  N.  Y.  Supjil.  256. 

3.  Johnson  Diet.;  Latham  Diet.;  Webster 
Diet.;  \Vorcester  Diet,  \qnotcd  in  WollV  V. 
The  Vadorland,  18  Kod.  733,  739], 

4.  Diekinson  r.  (.'hesapeake.  etc.,  R.  Co.,  7 
W.  Va.  ;)90,  429.  See  also  rndtMiiill  r.  Van 
Corthmdt,  2  Johns.  Ch.  339.  353, 

5.  The  Victorv.  68  Fed.  395.  400.  15 
C.  C.  A.  490.  See  also  3  Kent  Comm.  231, 
where  it  is  called  *'  ruf^ticum  judicium.  ' 

6.  :\lor<;an  Leg.  Max. 


SABBATH.    See  Sunday. 

Sack,    a  fund  in  hand  to  be  used  for  purposes  of  corruption.^ 

SACRAMENTA  PAUPERUM  SUNT  SERVANDA.  A  maxim  meaning  "  The  oaths 
of  the  poor  are  to  be  kept."  ^ 

SACRAMENTA  PUBERUM  SUNT  SERVANDA.  A  maxim  meaning  "  The  oaths 
of  minors  are  to  be  kept  inviolate." 

SACRAMENTUM  HABET  IN  SE  TRES  COMITES,  VERITATEM,  JUSTITIAM  ET 
JUDICIUM;  VERITAS  HABENDA  EST  IN  JURATO;  JUSTITIA  ET  JUSTICIUM  IN 
JUDICE.  A  maxim  meaning  ''An  oath  has  in  it  three  component  parts,  truth, 
justice,  and  judgment;  truth  in  the  party  swearing;  justice  and  judgment  in  the 
judge  administering  the  oath." 

SACRAMENTUM  SI  FATUUM  FUERIT,  LICET  FALSUM,  TAMEN  NON  COM- 
MITTIT  PERJURIUM.  'A  maxim  meaning  ''A  fooKsh  oath,  though  false,  makes  not 
perjury." 

Sacred  things,  in  the  classification  of  the  Spanish  civil  law,  those  estab- 
lished for  the  service  of  God,  and,  as  the  consequence  of  such  establishment,  the 
dominion  of  them  was  not  in  man  and  they  could  not  be  counted  property.^^ 

Sacrifice.  As  known  to  the  maritime  law,  a  term  which  is  used  in  the 
sense  of  giving  up  or  suffering  to  be  lost  for  the  sake  of  something  else,  not  in  the 
sense  of  an  immolation.^^ 

SACRILEGII  INSTAR  EST  RESCRIPTUM  PRINCIPIS  OBVIARE.  A  maxim 
meaning  "  It  is  like  sacrilege  to  oppose  the  order  of  the  ruler  of  one's  country." 

SACRILEGIUS  OMNIUM  PRiEDONUM  CUPIDITATEM  ET  SCELERA  SUPERAT. 
A  maxim  meaning  ''A  sacrilegious  person  transcends  the  cupidity  and  wickedness 
of  all  other  despoilers." 

Saddlery,  a  term  which  ought  to  be  applied  to  the  trappings  of  a  well 
horse,  a  "  going  "  horse,  and  not  a  sick  one.^^ 

S^PE  CONSTITUTUM  EST,  RES  INTER  ALIOS  JUDICATAS  ALUS  NON  PR^- 
JUDICARE.  A  maxim  meaning  It  has  often  been  settled  that  matters  adjudged 
between  others  ought  not  to  prejudice  those  who  were  not  parties." 

SiEPENUMERO  UBI  PROPRIETAS  VERBORUM  ATTENDITUR,  SENSUS  VERI- 
TATIS  AMITTITUR.  A  maxim  meaning  "  Frequently  where  the  'propriety  of 
words  is  attended  to,  the  meaning  of  truth  is  lost." 

SiEPE  VIATOREM  NOVA,  NON  VETUS  ORBITA  FALLIT.  A  maxim  meaning 
"  Often  it  is  the  new  track,  not  the  old  one,  which  deceives  the  traveler." 

S^VITIA.    Cruel  Treatment, q.  v. 

SAFE.    As  an  adjective,  free  from  danger  of  any  kind.^^    As  a  noun,  a  place 


7.  Black  L.  Diet. 

8.  Edwards  v.  San  Jose  Printing,  etc.,  Soc, 
99  Cal.  431,  436,  34  Pac.  128,  37  Am.  St. 
Rep.  70,  where  the  term  was  so  construed 
when  used  in  a  newspaper  publication  stat- 
ing that  a  corporation  would  put  a  large 
sum  of  money  into  the  fight  to  corrupt 
voters,  and  that  a  certain  person  would  have 
charge  of  the  "  sack." 

9.  Morgan  Leg.  Max.  [citing  Halker stone 
Leg.  Max.]. 

10.  Morgan  Leg.  Max.  [citing  Trayner  Leg. 
Max.]. 

11.  Peloubet  Leg.  Max.  [citing  3  Inst. 
160]. 

12.  Bouvier  L.  Diet,  [citing  2  Inst.  167]. 

13.  Sullivan  v.  Richardson,  33  Fla.  1,  114, 
14  So.  692. 

14.  The  Roanoke,  46  Fed.  297,  298. 

15.  Morgan  Leg.  Max.  [citing  Tayler  L. 
Gloss.]. 


16.  Morgan  Leg.  Max.  [citing  Adams'  Case, 
4  Coke  104&,  106,  76  Eng.  Reprint  1091]. 

17.  Veil  V.  U.  S.,  113  Fed.  856,  where  it  is 
held  that  the  term  does  not  include  woolen 
bands  intended  for  use  of  veterinary  sur- 
geons, to  be  applied  to  lame  legs. 

18. ^  Black  L.  Diet,  [citing  Dig.  42,  1,  63]. 

19.  Bouvier  L.  Diet. 

20.  Peloubet  Leg.  Max.  [citing  4  Inst.  34], 

21.  Ring  V.  Ring,  118  Ga.  183,  184,  44 
S.  E.  86L  62  L.  R.  A.  878. 

22.  Webster  Diet,  [quoted  in  Louisville, 
etc.,  R.  Co.  V.  Brownlee,  14  Bush  (Ky.)  590, 
595]. 

As  used  in  reference  to  the  duties  of  mas- 
ters to  servants,  or  railroads  to  passengers, 
the  term  does  not  have  an  absolute  and  un- 
qualified meaning.  St.  Louis,  etc.,  R.  Co.  v. 
Barnett,  65  Ark.  255,  258,  45  S.  W.  550. 
The  term  as  used  in  the  law  requiring  a 
master  to  furnish  his  servant  a  safe  place  to 


SAFE— SAID 


[34  Cyc]  1825 


or  structure  for  the  storage  of  money,  papers,  or  valuables,  in  safety  from  risk 
of  theft  or  fire.^^  (Safe:  Comphance  With  Iron  Safe  Clause  in  Insurance  Pohcy, 
see  Fire  Insurance,  19  Cyc.  761.) 

Safe  cracker.  One  who  uses  explosives  in  an  attempt  to  break  open  a  safe 
used  for  keeping  valuables,  with  intent  to  commit  a  larceny. 

SAFE  DEPOSIT  COMPANY.  A  company  which  maintains  vaults  for  the 
deposit  and  safekeeping  of  valuables  in  which  compartments  or  boxes  are  rented 
to  customers  who  have  exclusive  access  thereto,  subject  to  the  oversight  and 
under  the  rules  and  regulations  of  the  compan}^^^  (Safe  Deposit  Company: 
In  General,  see  Warehousemen.  Garnishment  of  Property  in  Custody  of,  see 
Garnishment,  20  Cyc.  1022.  Liability  of  Banks  For  Negligence  in  Caring  For 
Special  Deposit,  see  Banks  and  Banking,  5  Cyc.  518.) 

Safely,    in  a  safe  manner. 2^ 

SAFE  PLACE  TO  WORK.    See  Master  and  Servant,  26  Cyc.  1097. 
Safety  gates.    Physical  hindrances  in  the  way  of  those  seeking  to  cross 
railroad  tracks. 

Sago  flour,    a  term  which  is  said  to  indicate  the  first  and  only  form  in 
which  the  product  of  the  sago  palm  is  known  in  this  country. 
SAID.    Aforesaid;     before  mentioned.^^ 


work,  and  in  common  parlance,  does  not 
mean  a  place  so  made  or  guarded  as  to  ex- 
clude all  possibility  of  danger.  Martin  v. 
Des  Moines  Edison  Light  Co.,  131  Iowa  724, 
731,  106  N.  W.  359. 

The  words  "  safe  "  and  "  care  "  and  "  safe 
place "  are  frequently  used  interchangeably 
with  "  reasonably  safe "  and  "  reasonable 
care."  "  Safe  "  and  "  unsafe  "  are  words  fre- 
quently used  in  comparison  by  courts  in 
discussing  the  question  of  a  reasonably  safe 
place,  and  evidently  without  any  intention 
of  changing  the  well-established  rule  of  rea- 
sonable care  or  a  reasonably  safe  place. 
Gray  v.  Washington  Water  Power  Co.,  30 
Wash.  665,  671,  71  Pac.  206. 

Used  in  connection  with  other  words. — 
"Safe  and  convenient"  see  Morgan  v.  Lewis- 
ton,  91  Me.  566,  570,  40  Atl.  545;  Church  v. 
Cherryheld,  33  Me.  460;  McClosky  v.  Moies, 
19  R.  I.  297,  299,  33  Atl.  225.  "Safe  and 
close  custodv "  see  Steere  V:  Field,  22  Fed. 
Cas.  No.  13>50,  2  Mason  486,  495.  "Safe 
and  suitable"  see  Wall  v.  Marshutz,  138  Cal. 
522,  526,  71  Pac.  692.  "Safe  berth"  see 
The  Juniata,  124  Fed.  861,  863.  "Safe 
distance "  see  Wadsworth  v.  Marshall,  88 
Me.  263,  271,  34  Atl.  30,  32  L.  R.  A.  588. 
"  Safe-keeping  "  see  Wright  v.  Paine,  62  Ala. 
340,  344,  34  Am.  Rep.  24.  "  Safe  machinery  " 
see  Gulf,  etc.,  R.  Co.  v.  Wells,  81  Tex.  685, 
687,  17  S.  W.  511.  "Safe  and  workmanlike 
manner  "  see  Consolidated  Coal  Co.  v. 
Schaefer,  135  111.  210,  216,  25  N.  E.  788. 
"  Safe  port  "  see  Atkins  v.  Fibre  Disintegrat- 
ing Co.,  2  Fed.  Cas.  No.  601.  2  Ben.  381,  383. 
"  Safe  rate  of  speed  "  see  C'loveland,  etc.,  R. 
Co.  V.  Newell,  75  Ind.  542,  544. 

23.  Century  Diet. 

24.  State  v.  O'Day,  74  S.  C.  448,  450,  54 
S.  E.  607,  where  it  is  said  that  it  is  not 
necessary  that  the  attempt  should  be  success- 
ful, to  constitute  a  person  a  safe  cracker. 

25.  Bouvier  L.  Diet. 

26.  Century  Diet. 

Used  in  connection  with  other  words. — 

"  Safelv  and  s<'curely see  Ross  r.  Hill,  2 
[115] 


C.  B.  877,  890,  3  D.  &  L.  788,  10  Jur.  435, 
15  L.  J.  C.  P.  182,  52  E.  C.  L.  877.  "  Safely 
delivered "  see  The  Thornley,  98  Fed.  735, 
742,  39  C.  C.  A.  248.  "Safely  keep"  see 
Cormack  v.  Wolcott,  37  Kan.  391,  394,  15 
Pac.  245.  "  Safely  promise  "  see  Syracuse 
Knitting  Co.  v.  Blanchard,  69  N.  H.  447,  448. 
43  Atl.  637. 

27.  West  Jersey,  etc.,  R.  Co.  v.  Bridgeton, 
64  N.  J.  L.  189,  190,  44  Atl.  848,  where  the 
term  is  distinguished  from  "  warning  sig- 
nals." 

28.  Littlejohn  €.  U.  S.,  119  Fed.  483. 
484. 

29.  State  v.  Skeggs,  154  Ala.  249,  2U0.  46 
So.  268. 

30.  State  v.  Skeggs,  154  Ala.  249,  260,  46 
So.  268;  Bouvier  L.  Diet,  [quoted  in  Brown 
V.  State,  28  Tex.  App.  379,  380,  13  S.  W. 
150], 

Distinguished  from  "  same  "  see  Wilkinson 
V.  State,  10  Ind.  372,  373;  Brown  r.  State, 
28  Tex.  App.  379.  380,  13  S.  W.  150. 

A  word  of  reference  to  what  has  been  al- 
ready spoken  of  or  specified,  and  if  there  is 
a  question  as  to  which  of  the  anteoeilent 
things  or  propositions  specified  is  referred 
to,  it  is  generally  held  to  refer  to  tlie  last 
of  such  antecedent  })ropositions  or  things. 
Hinrichsen  v.  Hinrichsen,  172  111.  462,  465, 
50  N.  E.  135.  See  also  Carver  r.  Carver, 
97  Ind.  497,  503;  Com.  r.  Schwoiters.  122  Kv. 
874,  880,  03  S.  W.  592,  29  Kv.  L.  Rep.  417; 
Ellis  r.  Horine,  1  A.  K.  i^Iarsh.  (Ky.)  417, 
41S;  Anliinunla  Ba])tist  Church  /•.  Mulford. 
8  N.  .1.  L.  182.  190.  ' 

The  phrase  "  said  defendants  "  in  a  prayer 
for  relief,  refers  to  defendants  previously 
nanu^d  in  the  bill.  Wheeler,  etc..  Mfs;.  Co.  v. 
Filer.  52  N.  J.  Eq.  164.  168.  28  Atl.  13. 

In  contracts  and  pleadings  it  is  usual  and 
])roper,  when  it  is  »losired  to  speak  of  a 
])erson  or  thing  before  mentioned,  to  dosip- 
nate  them  by  the  term  "  said  "  or  "  afore- 
said "  or  some  similar  term.  Bouvier  L. 
Diet,  [(juotrd  in  Br<nvn  r.  State,  28  Tex. 
Ai)p.  379.  380,  13  S.  W.  150]. 


1826    [34  Cye.] 


SAIL  — SALARY 


SAIL.    In  insurance  law,  to  put  to  sea,  to  begin  a  voyage.^* 

Sailor,    a  seaman;  a  Mariner,^^  q.  v.    (Sailor:  In  General,  see  Seamen. 

Domicile  of,  see  Domicile,  14  Cyc.  849.    Pension  of,  see  Pensions,  30  Cye.  1366. 

Preference  of  Discharged  Sailor  in  Appointment  to  Office,  see  Officers,  29  Cyc. 

1374.) 

Sake,  a  Japanese  beverage  manufactured  from  rice  by  a  peculiar  process 
of  fermentation.^^ 

Salamander,  a  mixture  of  iron,  graphite,  silica,  and  other  elements.^* 
SALARY.^^  a  periodical  allowance  made  as  compensation  to  a  person  for  his 
official  or  professional  services  or  for  his  regular  work;  an  agreed  compensation 
for  services,  payable  at  regular  intervals ;  an  annual  compensation  for  services 
rendered ;  the  per-annum  compensation  of  men  in  official  and  in  some  other 
positions  or  situations ;  the  periodical  compensation  due  to  men  in  official 
and  other  situations;  an  annual  or  periodical  payment  for  services;  an  annual 
or  periodical  payment  for.  services,  a  stipulated  periodical  recompense;  a  stipend; 
wages;  hire;  an  allowance;  a  fixed  annual  or  periodical  payment  for  services, 
depending  upon  the  time  and  not  upon  the  amount  of  services  rendered;  a 
reward  or  compensation  for  services  performed;    a  reward  or  recompense  paid  for 


31.  Black  L.  Diet. 

Distinguished  from  "  depart  "  see  Depart, 
13  Cyc.  787  note  15. 
If  a  ship  quits  her  moorings  and  removes, 

although  only  to  a  short  distance,  being  per- 
fectly ready  to  proceed  upon  her  voyage,  and 
is  by  some  subsequent  occurrence  detained, 
that  is  nevertheless  a  sailing;  but  it  is 
otherwise  if  at  the  time  when  she  quits  her 
moorings  and  hoists  her  sails,  she  is  not 
in  a  condition  for  completing  her  sea  voyage. 
Pittigrew  v.  Pringle,  3  B.  &  Ad.  514,  520, 
23  E.  C.  L.  229.  See  also  Union  Ins.  Co.  v. 
Tysen,  3  Hill  (N.  Y.)  118,  126;  Graham 
V.  Barras,  5  B.  &  Ad.  1011,  1020,  3  N.  &  M. 
125,  27  E.  C.  L.  424;  Lang  v.  Anderdon, 
3  B.  &  C.  495,  499,  10  E.  C.  L.  228,  1  C.  &  P. 
171,  12  E.  C.  L.  108,  5  D.  &  R.  393,  3  L.  J. 
K.  B.  O.  S.  62,  27  Rev.  Rep.  412. 

A  provision  in  a  charter  party  requiring 
freight  to  be  paid  when  a  vessel  has  "  sailed," 
means  when  the  vessel  has  actually  started 
upon  its  voyage,  and  not  merely  leaving  the 
harbor  to  prepare  for  the  voyage.  Hudson 
V.  Bilton,  6  E.  &  B.  565,  570,  2  Jur.  N.  S. 
784,  26  L.  J.  Q.  B.  27,  80  E.  C.  L.  565; 
Thompson  v.  Gillespy,  5  E.  &  B.  209,  226,  1 
Jur.  N.  S.  779,  24  L.  J.  Q.  B.  340,  3  Wkly. 
Rep.  505,  85  E.  C.  L.  209.  See  also  Sea 
Ins.  Co.  V.  Blogg,  [1898]  1  Q.  B.  27,  31,  3 
Com.  Cas.  1,  67  L.  J.  Q.  B.  22,  14  T.  L.  R. 
20  laffirmed  in  [1898]  2  Q.  B.  398,  67  L.  J. 
Q.  B.  757,  78  L.  T.  Rep.  N.  S.  785,  14 
T.  L.  R.  474,  47  Wkly.  Rep.  71]. 

"  *  Sails '  .  .  .  on  shares  "  see  Marshall  v. 
Boardman,  89  Me.  87,  90,  35  Atl.  1024,  56 
Am.  St.  Rep.  392. 

"  Sail  with  convoy  "  see  Simond  v.  Boydell, 
Dougl.  (3d  ed.)  268,  271,  99  Eng.  Reprint  175. 

"  To  sail  her  himself,"  in  an  agreement  for 
the  charter  of  a  vessel,  that  the  captain 
thereof  was  to  sail  her  himself,  means  not 
only  that  he  was  to  command  her  but  to 
employ  the  crew  necessary  for  her  naviga- 
tion. Sheriffs  v.  Pugh,  22  Wis.  273,  278, 
94  Am.  Dec.  600. 

"  *  To  sail '  on  or  before  a  given  day,"  by 
common   usage,    imports   the   same    as  the 


words  "  '  conditioned '  to  sail,"  or  "  '  war- 
ranted '  to  sail  on  or  before  a  certain  day." 
Glaholm  V.  Hays,  10  L.  J.  C.  P.  98,  104,  2 
M.  &  G.  257,  2  Scott  N.  R.  471,  40  E.  C.  L. 
589. 

32.  Black  L.  Diet. 

33.  Stratton  v.  Komada,  148  Fed.  125,  126. 

34.  Illinois  Steel  Co.  v.  Saylor,  129  111. 
App.  73,  76. 

35.  Derived  from  salarium,  which  is  from 
the  word  "  sal,"  salt,  being  an  article  in  which 
the  Roman  soldiers  were  paid.  Martin  v. 
Santa  Barbara  County,  105  Cal.  208,  212,  38 
Pac.  687 ;  Indianapolis  School  Com'rs  v.  Was- 
son,  74  Ind.  133,  141;  Cowdin  v.  Huff,  10 
Ind.  83,  85. 

36.  Standard  Diet,  [quoted  in  Henderson 
V.  Koenig,  168  Mo.  356,  367,  68  S.  W.  72, 
57  L.  R.  A.  659]. 

37.  San  Juan  County  v.  Oliver,  7  Colo. 
App.  515,  44  Pac.  362,  363,  where  it  is  said 
that  while  this  is  the  strict  meaning  of  the 
term,  a  more  liberal  meaning  is  frequently 
given  to  the  word. 

38.  Burrill  L.  Diet,  [quoted  in  State  v. 
Speed,  183  Mo.  186,  198,  81  S.  W.  1260; 
People  V.  Myers,  11  N.  Y.  Suppl.  217,  218, 
25  Abb.  N.  Cas.  368]. 

39.  Anderson  L.  Diet,  [quoted  in  State  V, 
Speed,  183  Mo.  186,  198,  81  S.  W.  1260]. 

40.  Seiler  v.  State,  160  Ind.  605,  619,  65 
N.  E.  922,  66  N.  E.  946,  67  N.  E.  448; 
Indianapolis  School  Com'rs  v.  Wasson,  74 
Ind.  133,  141;  Cowdin  v.  Huff,  10  Ind.  83, 
85;  Winfield  L.  Diet,  [quoted  in  People  V. 
Myers,  11  N.  Y.  Suppl.  217,  219,  25  Abb. 
N.  Cas.  368]. 

41.  Martin  v.  Santa  Barbara  County,  105 
Cal.  208,  212,  38  Pac.  687. 

42.  Webster  Diet,  [quoted  in  Com.  v. 
Bailey,  3  Ky.  L.  Rep.  110,  114];  Worcester 
Diet,  [quoted  in  Com.  v.  Bailey,  3  Ky.  L. 
Rep.  110,  114]. 

43.  Worcester  Diet,  [quoted  in  Indianapolis 
School  Com'rs  v.  Wasson,  74  Ind.  133,  142]. 

44.  Benedict  v.  U.  S.,  176  U.  S.  357,  360, 
20  S.  Ct.  458,  44  L.  ed.  503. 

45.  Abbott  L.  Diet,  [quoted  in  People  V, 
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personal  services;  a  reward  or  recompense  for  services  performed;  annual  or 
periodical  recompense  or  pay;  a  stipulation,  periodical  recompense;  a  recom- 
pense or  consideration  made  to  a  person  for  his  pains  and  industry  in  another 
man's  business;  a  recompense  or  consideration  stipulated  to  be  paid  to  a  person 
for  services,^^  usually  a  fixed  sum  to  be  paid  by  the  year;  a  recompense  or  con- 
sideration to  be  paid  to  a  public  ofl&cer  for  continuous,  as  contradistinguished  from 
particular  services;  a  certain  annual  stipend,  payable  to  an  officer  for  performing 
his  whole  duty;  a  fixed  sum  to  be  paid  by  the  year  for  services;  a  fixed  sum 
paid  to  a  person  for  his  services,  yearly,  half-yearly,  or  quarterly;  stipend;  wages; 
annual  or  periodical  wages  or  pay ;  hire ;  fixed  regular  wages,  as  by  the  year, 
quarter,  or  month.^^    (Salary:  Assignment  of  Future,  see  Assignments,  4  Cyc.  19. 


Myers,  11  N.  Y.  Suppl.  217,  218,  25  Abb. 
N.  Cas.  368]. 

46.  Windmiller  v.  People,  78  111.  App.  273, 
276,  where  it  is  said:  "As  applied  to  a 
public  officer,  it  means  the  compensation 
paid  him  for  his  personal  service  in  the  dis- 
charge of  the  duties  of  his  office.  It  does 
not  include  money  necessarily  paid  to  others 
as  expenses  in  performing  the  duties  of  the 
office."  See  also  Marion  County  v.  Lear,  108 
111.  343,  350;  People  v.  Adams,  65  111.  App. 
283,  286;  SnifTen  v.  New  York,  4  Sandf. 
(N.  Y.)  193,  196;  Houser  v.  Umatilla  County, 
30  Oreg.  486,  489,  49  Pac.  867. 

But  under  some  statutes  the  term  has  been 
held  to  include  clerk  hire.  Beaumont  v. 
Ramsey  County,  32  Minn.  108,  111,  19  N.  W. 
727 ;  Bruce  V.  Dodge  County  Com'rs,  20  Minn. 
388,  389. 

47.  Bouvier  L.  Diet,  [quoted  in  State  v. 
Barnes,  24  Fla.  29,  32,  3  So.  433;  People 
V.  Adams,  65  111.  App,  283,  286;  Hartman 
V.  Mitzel,  8  Pa.  Super.  Ct.  22,  24;  Fidelity 
Ins.,  etc.,  Co.  v.  Shenandoah  Valley  R.  Co., 
86  Va.  1,  8,  9  S.  E.  759,  19  Am."  St.  Rep. 
858;  Fidelity  Ins.,  etc.,  Co.  v.  Shenandoah 
Iron  Co.,  42  Fed.  372,  376]. 

48.  Webster  Diet,  [quoted  in  Cane  V.  New 
York,  34  N.  Y.  Suppl.  675]. 

49.  Worcester  Diet,  [quoted  in  Com.  V. 
Bailey,  3  Ky.  L.  Rep.  110,  114]. 

50.  Abbott  L.  Diet,  [quoted  in  Hopkins  v. 
Cromwell,  89  N.  Y.  App.  Div.  481,  485,  85 
N.  Y.  Suppl.  839];  Tomlinson  L.  Diet. 
[quoted  in  Buxton  v.  Rutherford  County 
Com'rs,  82  N.  C.  91,  95,  where  it  is  said: 
"According  then  to  this  definition  of  the 
term,  the  compensation  of  one  hundred  dol- 
lars given  to  the  judges  of  the  superior 
courts  for  their  services  in  holdinj^  the  spe- 
cial courts,  to  be  paid  by  the  commissioners 
of  the  county  in  which  the  courts  are  hold, 
is  a  part  of  their  salary"]. 

51.  Webster  Diet,  [quoted  in  Indianapolis 
School  Com'rs  v.  Wasson,  74  Ind.  133,  142; 
People  V.  Wemple,  52  Hun  (N.  Y.)  414, 
419,  5  N.  Y.  Suppl.  495].  See  also 
Marioneaux  V.  Cutler,  32  Utah  475,  487,  91 
Pac.  355. 

52.  Webster  Diet,  [quoted  in  People  r. 
Myers,  11  N.  Y.  Suppl.  217,  218,  25  Abb. 
N.'  Cas.  368]. 

53.  Teller  County  v.  Trowbridge  42  Colo. 
449,  455,  95  Pac.  554. 

54.  Fuljrham  r.  Lightfoot,  1  Call  (Va.) 
250,  255. 

55.  Burrill  L.   Diet,   [quoted  in  State  l\ 


Speed,  183  Mo.  186,  198,  81  S.  W.  1260; 
People  V.  Myers,  11  N.  Y.  Suppl.  217,  218,  25 
Abb.  N.  Cas.  368]. 

56.  Stormonth  Diet,  [quoted  in  Com.  v. 
Bailey,  3  Ky.  L.  Rep.  110,  114]. 

57.  Webster  Diet,  [quoted  in  Indianapolis 
School  Com'rs  v.  Wasson,  74  Ind.  133,  142]. 

58.  Webster  Diet,  [quoted  in  Houser  r. 
Orangeburg  County,  59  S.  C.  265,  266,  37 
S.  E.  831]. 

A  synonym  of  "  stipend,"  "  pay,"  "  hire," 
"'  wages,"  "  allowance."  Webster  Diet,  [quoted 
in  San  Juan  Countv  v.  Oliver.  7  Colo.  App. 
515,  44  Pac.  362,  363;  Indianapolis  School 
Com'ra      Wasson,  74  Ind.  133,  142]. 

Distinguished  from  "  fees "  see  Dane  v. 
Smith,  54  Ala.  47,  49;  Teller  County  v. 
Trowbridge,  42  Colo.  449,  455,  95  Pac.  '554; 
State  V.  Barnes,  24  Fla.  29,  32,  3  So.  433; 
Cowdin  V.  Huff,  10  Ind.  83,  85;  Thompson 
V.  Phillips,  12  Ohio  St.  617;  Landis  r.  Lin- 
coln County,  31  Oreg.  424,  427,  50  Pac.  530; 
In  re  Actuarial  Fees,  32  Pa.  Co.  Ct.  225, 
234;  Cox  v.  Holmes,  14  Wash.  255,  256,  44 
Pac.  262. 

Does  not  include  the  commissions  of  a  fac- 
tor or  broker  (Hamberger  r.  ^Marcus.  157 
Pa.  St.  133,  139,  27  Atl.  681,  37  Am.  St. 
Rep.  719)  ;  profits  which  a  person  con- 
tracted to  receive  for  goods  sold  for  another 
(Brierre  v.  His  Creditors,  43  La.  Ann.  423, 
425,  9  So.  640)  ;  per  diein  expenses  allowed 
a  judge  while  absent  from  home  holding  a 
general  or  special  term  of  court  (People  r. 
W^emple,  52  Hun  (N.  Y.)  414,  419,  5  X.  V. 
Su})pl.  495.  See  also  Gobrecht  r.  Cincinnati. 
51  Ohio  St.  68,  72,  36  N.  E.  782.  23  L.  R.  A. 
609)  ;  travelling  expenses  of  public  »)11icer 
(lI()us(M-  r.  Orangeburg  Countv,  59  S.  C. 
2(\n,  -ilili.  37  S.  E^  831). 

Distinguished  from  "  wages  "  see  Mc  Lei  Ian 
V.  Young,  54  Ca.  399.  400.  21  Am.  Hop. 
276;  Movers  V.  Now  York.  69  Hun  (X.  V.) 
291,  295",  23  N.  Y.  Suppl.  4S4 :  Cochran  r. 
A.  S.  Baker  Co..  30  ^Hso.  (X.  Y.)  48.  50. 
61  N.  Y.  Suppl.  724:  People  r.  Brookliold. 
13  :\risc.  (X.  Y.)  560.  34  N.  Y.  Suppl.  674: 
Cano  r.  Now  York.  34  N.  Y.  Suppl.  675; 
People  r.  :Mvors.  11  N.  Y.  Suppl.  217.  219. 
25  Abb.  N.  'Cas.  368;  Bell  r.  Indian  Live- 
stock Co..  (Tex.  1889)  11  S.  W.  344.  346. 
3  L.  R.  A.  642;  Gordon  r.  Jonninsis.  0  Q.  B.  D. 
45,  46,  46  J.  P.  519.  51  L.  J.  Q.  B.  417.  46 
L.  T.  Rep.  N.  S.  534.  30  Wkly.  Rop.  704. 
See  also  :\L\stku  an'u  Seuvaxt.  2r»  Cyc. 
1068.  But  a  ninnbor  of  oases  hold  that  the 
term   is  synonynioiw  with  "  wagos."  White 
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Conflicting  Claims  Against  City  For,  see  Interpleader,  23  Cyc.  7  note  13.  Exemp- 
tion From  Legal  Process,  see  Exemptions,  18  Cyc.  1429.  Garnishment  of,  see 
Garnishment,  20  Cyc.  1007.  Interest  on,  see  Interest,  22  Cyc.  1485  note  82. 
Of  Agent,  see  Principal  and  Agent,  31  Cyc.  1487.  Of  Ambassador  and  Consul, 
see  Ambassadors  and  Consuls,  2  Cyc.  264.  Of  Army  or  Navy  Ofiicer,  see  Army 
AND  Navy,  3  Cyc.  825,  826.  Of  Attorney-General,  see  Attorney-General, 
4  Cyc.  1027.  Of  Clerk  of  Court,  see  Clerks  of  Courts,  7  Cyc.  213.  Of  Coroner, 
see  Coroners,  9  Cyc.  994.  Of  Corporate  Officer,  see  Corporations,  10  Cyc.  921, 
923,  933.  Of  County  Board,  see  Counties,  11  Cyc.  386.  Of  County  Officer, 
see  Counties,  11  Cyc.  428.  Of  Court  Attendant  or  Assistant,  see  Courts,  11 
Cyc.  723.  Of  Court  Stenographer,  see  Courts,  11  Cyc.  721.  Of  Customs  Officer, 
see  Customs  Duties,  11  Cyc.  1134,  1136.  Of  Fireman,  see  Municipal  Corpora- 
tions, 28  Cyc.  551.  Of  Jlealth  Officer^  see  Health,  21  Cyc.  386.  Of  Inspection 
Officer,  see  Inspection,  22  Cyc.  1368.  Of  Insurance  Agent,  see  Insurance,  22 
Cyc.  1439.  Of  Judge,  see  Judges,  23  Cyc.  526.  Of  Justice  of  the  Peace,  see 
Justices  of  the  Peace,  24  Cyc.  418.  Of  Municipal  —  Agent  or  Employee,  see 
Municipal  Corporations,  28  Cyc.  599;  Officer,  see  Municipal  Corporations, 
28  Cyc.  448.  Of  PoHceman,  see  Municipal  Corporations,  28  Cyc.  525.  Of 
Postmaster,  see  Post-Office,  31  Cyc.  977.  Of  Prison  Officer,  see  Prisons,  32 
Cyc.  321.  Of  Prosecuting  Attorney,  see  Prosecuting  and  District  Attorneys, 
32  Cyc.  695,  708.  Of  Pubhc  Officer  — In  General,  see  Officers,  29  Cyc.  1422; 
As  Liability  Created  by  Statute  Within  Meaning  of  Limitation  Acts,  see  Limita- 
tions of  Actions,  25  Cyc.  1053;  Federal  Taxation  of,  see  Internal  Revenue, 

22  Cyc.  1658,  1661;  Garnishment  of,  see  Garnishment,  20  Cyc.  1030;  Mandamus 
as  Remedy  to  Compel  Officer  to  Draw  Warrant  For,  see  Mandamus,  26  Cyc.  235 
note  46;  Mandamus  as  Remedy  to  Compel  Payment,  see  Mandamus,  26  Cyc.  266. 
Of  Railroad  Commissioner,  see  Railroads,  33  Cyc.  49.  Of  Sheriff  or  Constable, 
see  Sheriffs  and  Constables.  Of  Teacher  —  In  General,  see  Schools  and 
School-Districts  ;  Mandamus  as  Remedy  to  Compel  Payment  of,  see  Mandamus, 
26  Cyc.  286.  Of  Town  Oflacer,  see  Towns.  Of  United  States  Marshal,  see  United 
States  Marshals.  Of  Wife  Living  Apart  From  Her  Husband,  see  Husband 
and  Wife,  21  Cyc.  1154  note  87.  Operation  and  Effect  of  Statutes  Regulating, 
see  Constitutional  Law,  8  Cyc.  759.  Sharing  Profits  in  Addition  to  as  Constitut- 
ing Partnership,  see  Partnership,  30  Cyc.  388.    Taxation  of  Judge's,  see  Judges, 

23  Cyc.  532  note  31.) 


V.  Hayden,  126  Cal.  621,  627,  59  Pac.  118; 
Morse  t\  Robertson,  9  Hawaii  195,  197;  Day- 
ton Ewart,  28  Mont.  153,  156,  72  Pac. 
420,  98  Am.  St.  Peu.  549;  Hopkins  v.  Crom- 
well, 89  N.  Y.  Appt  Div.  481,  485,  85  N.  Y. 
Suppl.  839;  Com.  v.  Butler,  99  Pa.  St.  535, 
542. 

While  the  term  in  its  original  and  strict 
sense  signifies  a  fixed  compensation  it  is  fre- 
quently used  as  the  equivalent  of  "  compen- 
sation." Martin  v.  Santa  Barbara  County, 
105  Cal.  208,  212,  38  Pac.  687.  See  also 
Kirkwood  v.  Soto,  87  Cal.  394,  396,  25  Pac. 
488. 

The  term  is  usually  applied  to  the  reward 

paid  to  a  public  officer  for  the  performance 
of  his  official  duties.  Abbott  L.  Diet,  \_quoted 
in  People  v.  Myers,  11  N.  Y.  Suppl.  217,  218, 
25  Abb.  N.  Cas.  368]  ;  Bouvier  L.  Diet. 
[quoted  in  Fidelity  Ins.,  etc.,  Co.  v.  Shenan- 
doah Valley  R.  Co.,  86  Va.  1,  8,  9  S.  E.  759, 
19  Am.  St.  Rep.  858;  Fidelity  Ins.,  etc.,  Co. 
V.  Shenandoah  Iron  Co.,  42  Fed.  372,  376]. 

In  reference  to  public  of&cers  the  term 
means  a  fixed  compensation,  made  by  law  to 
be  paid  periodically  for  services,  whether 
there  be  any  services  actually  rendered  or 


not.  Scharrenbroich  v.  Lewis,  etc..  County, 
33  Mont.  250,  257,  83  Pac.  482.  The  salary 
of  a  public  officer  is  a  provision  made  by 
law  for  his  maintenance  and  support,  during 
his  term,  to  the  end  that  without  anxiety 
concerning  his  means  of  subsistence  he  may 
be  able  to  devote  himself  entirely  to  the 
duties  of  his  office.  Ruperich  v.  Baehr,  142 
Cal.  190,  194,  75  Pac.  782;  Lewis  v.  Denver, 
9  Colo.  App.  328,  48  Pac.  317.  The  words 
"  salary  or  compensation "  in  the  Greater 
New  York  charter,  providing  that  the  salary 
or  compensation  of  officers  who  become  mem- 
bers of  the  police  force  through  consolida- 
tion shall  not  be  decreased  as  the  sum  is 
lawfully  fixed  at  the  time  this  charter  takes 
effect,  and  immediately  prior  thereto,  is  not 
synonymous  with  the  phrase  "  prospective 
scale  of  salaries."  People  v.  York,  29  Misc. 
(N.  Y.)  158,  159,  60  N.  Y.  Suppl.  795. 
A  public  officer  paid  by  fees  is  not  the  re- 
cipient of  a  salary.  Henderson  v.  Koenig, 
168  Mo.  356,  367,  68  S.  W.  72,  57  L.  R.  A. 
659.  Where  the  compensation  of  an  officer 
is  a  fixed  sum  for  a  definite  period,  and  not 
a  rate  of  commission,  this  makes  it  a  salary. 
Castle  V.  Lawlor,  47  Conn.  340,  345. 
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Sale  and  exchange.  A  term  vvhich,  in  reference  to  real  estate,  implies 
that  the  proceeds  of  the  sale  are  to  be  vested  in  another  estate  of  the  same  char- 
acter, and  to  be  settled  to  the  same  uses."""^ 

Sale  and  return.  An  agreement  by  which  goods  are  delivered  by  a  whole- 
sale dealer,  to  a  retail  dealer,  to  be  paid  for  at  a  certain  rate,  if  sold  again  by  the 
latter;  and  if  not  sold,  to  be  returned.®^ 

SALE,  BILL  OF.    See  Sales. 


The  term  implies  a  contract  of  employ- 
ment. Davis  i;.  Fall  River,  155  Mass.  96,  29 
N.  E.  202. 

The  term  imports  permanency  of  employ- 
ment. White  V.  Koehler,  70  N.  J.  L.  526, 
527,  57  Atl.  124. 

The  length  of  time  of  service  cannot  he  im- 
plied by  the  use  of  the  term  in  an  offer  of 


employment.  Palmer  f.  Marquette,  etc., 
Rolling  Mill  Co.,  32  Mich.  274,  276. 

59.  Rail  V.  Dotson,  14  Sm.  &  M.  (Miss.) 
176,  184. 

60.  Story  Sales  [quoted  in  Haskins  v. 
Dern,  19  Utah  89,  98,  56  Pac.  953]. 

Distinguished  from  "  conditional  contract  " 
see  Hickman  v.  Shimp,  109  Pa.  St.  16,  19. 
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